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Fraud  and  Deceit,  12. 
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Fraudulent  Misrepresentation,  209. 
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213. 
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Free  dm  en,  529. 

Freedom  of  Speech  and  the  Press,  529. 
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Further  Assurance,  573. 
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6«§^  574- 
Gambling,  575. 


Gambling  Contracts,  576. 
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Gaming  Houses,  692. 
Gaoler,  729. 
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Grading  Contracts,  1 109. 
Grain  Elevators,  1 1 1  o. 
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Grand  Jury,  11 11. 
Grand  Larceny,  11 11. 
Gratuitous  Loans,  11 16. 
Gravel  Roads,  11 16. 
Graves,  11 16. 
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By  Thomas  Johnson  Michie. 


Fossils,  i. 

Fruit,  560. 

Foul,  i. 

Ft.,  560. 

Found,  i. 

Fudge,  560. 

Founded,  2. 

Fuero,  560. 

Founder,  3. 

Fulfil,  560. 

Foundry,  3. 

Full  —  Fully,  560. 

Four  —  Fourteen,  3. 

Full  Blood,  561. 

Fowl,  3. 

Full  Court,  562. 

Fraction,  3. 

Fulled,  563. 

Fractional,  3. 

Function,  563. 

Frame,  3. 

Functus  Officio,  563. 

Franchises,  4. 

Fund  —  Funds,  563. 

Franklinite,  II. 

Fundamental,  566. 

Franktenement,  II. 

Funeral,  566. 

Fraternal —  Fraternity,  ii. 

Fur,  566. 

Fraudulent  —  Fraudulently,  208. 

Furnace,  567. 

Free,  527. 

Furnish,  567. 

Freedom,  529. 

Furniture,  568. 

Free  Fishery,  530. 

Further,  572. 

Freehold  —  Freeholder,  53a 

Future,  573. 

Freeman,  531. 

Future  Estate,  574. 

Freight,  546. 

Gag,  574. 

Freight  Car,  549. 

Gain,  575. 

Freight  Train,  549. 

Gallon,  575. 

French  Chalk,  549. 

Gambia,  575. 

French  or  Fancy  Bread,  549. 

Gambling  Policy,  653. 

French  Spoliation  Claims,  549. 

Ganancial  Property,  729. 

Frente  Al  Rio,  551. 

Gangway,  729. 

Frequent,  551. 

Gaol,  729. 

Fresh,  551. 

Garbage,  729. 

Freshet,  552. 

Garden,  729. 

Friable,  552. 

Gas,  914. 

Friend,  552. 

Gasoline,  947. 

Fright,  552. 

Gate,  947. 

Frm.,  552. 

Gather,  947. 

Frog,  552. 

Gavelkind,  947. 

From,  553. 

Gelding,  947. 

Front,  558. 

Gem,  948. 

Frontier,  559. 

General,  948. 

Fructus    Industriales  —  Fructus 

General  Acceptance,  949. 

Naturales,  559. 

General  Charge,  iooi. 
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God,  1073. 
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Good,  1073. 
Good  Faith,  1078. 
Goods,  1079. 
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Gospel,  1092. 
Gotten,  1092. 
Govern,  1093. 
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Graduate  —  Graduation,  1109. 

Grain,  iiio. 
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Grand  Bill  of  Sale,  iiio. 
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Gravel,  1116. 
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Great  —  Greater,  1117. 
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1117. 
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Groceries,  1118. 
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FOSSILS.  (See  also  the  title  Mines  and  Mining  Claims.) —  Fossils  are 
organic  substances  which  have  become  penetrated  by  earthy  or  metallic  parti- 
cles; petrified  forms  of  plants  and  minerals.1 

FOUL.  —  See  note  2. 

FOUND.    (See  also  Find,  vol.  13,  p.  49.)—  See  note  3. 


1.  Doster  v.  Friedensville  Zinc  Co.,  140  Pa. 
St.  147.  See  also  Rosse  v.  Wain  man,  14  M.  & 
W.  872. 

2.  Foul  —  Libel  and  Slander.  (See  also  the 
title  Libel  and  Slander.)  —  In  Harper  v. 
Delp,  3  Ind.  231,  the  .words  alleged  to  have 
been  spoken  of  the  plaintiff  were  that  he  had 
been  seen  "  foul  of  a  cow."  These  words 
were  held  not  actionable  per  se.  The  court 
said:  "  The  statement  that  the  plaintiff  had 
besn  caught  afoul  of  a  cow  does  not  warrant 
the  innuendo  that  he  was  guilty  of  the  crime 
of  bestiality.  The  most  usual  signification  of 
the  word  foul,  as  an  adjective,  is  unrlean, 
filthy,  dirty.  The  phrase  '  to  fall  foul '  is  not 
an  uncommon  one.  The  definition  of  it  given 
in  Webster's  Dictionary  is,  to  rush  on  with 
haste,  rough  force,  and  unreasonable  violence; 
to  run  against;  as,  the  ship  fell  foul  of  her 
consort." 

3.  Found  —  Mining.  —  The  defendant  cove- 
nanted to  pay  to  the  plaintiff  forty  pounds  for 
every  statute  acre  of  coal  found  upon  certain 
lands  conveyed.  The  court  held  that  the  find- 
ing of  coal  was  not  a  condition  .precedent,  say- 
ing: "The  consideration  money  is  forty 
pounds  per  acre  for  coal^  found,  not  for  coals 
gotten.  By  the  word  found  we  apprehend  the 
parties  to  mean  '  ascertained  to  lie  and  be.' 
It  is  necessary  that  the  quantity  should  be 
ascertained  at  some  time,  in  order  to  fix  the 
ultimate  amount  of  the  consideration  money. 
That  quantity  might  be  found  and  ascertained 
without  working  or  getting  the  coal.  Who, 
then,  is  the  proper  person  to  find  and  ascertain 
the  quantity?  Not  the  plaintiff,  for  he  had 
parted  with  all  his  interest  in  and  possession 
of  the  coals,  but  the  defendant,  who  has  taken 
them."    Jowett  v.  Spencer,  1  Exch.  650. 

No  Sufficient  Distress  to  Be  Found  on  the  Prem- 
ises. (See  also  the  titles  Distress,  vol.  q,  p. 
617;  Landlord  and  Tenant.)  —  An  English 
statute  provided  that  if  a  half  year's  rent  was 
in  arrears,  and  the  landlord  had  the  right  to 
«nter  for  nonpayment  thereof,  he  might  re- 
cover the  property  by  ejectment,  if  he  proved 
that  "  half  a  year's  rent  was  due  before  the 
14  C.  of  L. — 1 


said  declaration  was  served  and  that  no  suffi- 
cient distress  was  to  be  found  on  the  demised 
premises."  It  was  held  that  goods  were  not 
to  be  found  on  the  premises  within  this  stat- 
ute, unless  they  were  so  visibly  there  that  the 
broker  going  to  distrain  would,  using  reason- 
able diligence,  find  them.     Doe  v.  Franks, 

2  C.  &  K..678,  61  E.  C.  L.  678.  See  also  Doe  v. 
Dyson,  M.  &  M.  77,  22  E.  C.  L.  256;  Doe  v. 
Roe,  5  Dowl.  &  L.  272;  Hammond  v.  Mather, 

3  F.  &  F.  151. 

Found  and  Frequenting  Distinguished.  (See 
also  the  title  Vagrancy.) — In  Clark  v.  Reg., 
14  Q.  B.  D.  g8.  Grove,  J.,  thus  distinguishes 
the  words  "  frequenting  "  and  found  as  used 
in  the  statute  against  vagrancy:  "  Two  words 
are  used  in  reference  to  offenses  of  this  kind, 
viz.,  found  and  '  frequent,'  the  former  being 
used  as  applicable  to  the  case  of  a  person  ap- 
prehended in  a  building  or  inclosed  ground, 
where  the  necessary  inference  would  be  that 
the  purpose  was  unlawful,  and  therefore  it 
would  be  enough  to  show  that  the  party  was 
there  only  once.  But  when  the  Act  of  Parlia- 
ment comes  to  deal  with  streets  and  unin- 
closed  places,  to  prove  a  felonious  intent  you 
must  show  that  the  accused  was  seen  there 
more  than  once  at  least;  how  often,  I  decline 
to  suggest.  The  word  '  frequent '  therefore 
would  seem  to  be  used  in  contradistinction  to 
the  word  found.  A  single  visit  to  a  place,  or 
once  passing  through  a  street,  can  in  no  sense 
be  said  to  be  a  '  frequenting'  that  place  or 
street." 

Found  Committing.  —  It  has  been  held  that 
the  words  "  found  committing,"  as  used  in  the 
English  statute,  apply  to  the  cases  of  persons 
taken  flagrante  delicto.  Simmons  v.  Millingen, 
2  C.  B.  524,  52  E.  C.  L.  524.  See  also  Roberts 
v.  Orchard,  2  H.  &  C.  769;  Downing  v.  Capel, 
L.  R.  2  C.  P.  461. 

Found  Offending.  —  So  in  Horley  v.  Rogers. 
29  L.  1.  M.  C.  140,  it  was  held  that  the  term 
"  found  offending  "  had  a  similar  meaning, 
and  therefore  an  arrest  of  a  person  fornonsup- 
port  of  his  family  was  unauthorized  without  a 
warrant. 
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Definition. 


FOUNDED. 


Definition. 


FOUNDED.  —  See  note  i. 

*  Found  to  Be  of  Unsound  Mind.  —  An  English 
statute  provided  thai  if  any  person  should  be 
charged  with  a  crime  in  India,  and  should  be 
acquitted  of  or  not  tried  for  such  crime  on  the 
ground  of  his  being  found  to  be  of  unsound 
mind,  he  might  be  removed  to  England  in  the 
manner  prescribed  by  the  statute.  An  Eng- 
lish subject  was  arrested  in  India  for  homi- 
cide, and  a  district  magistrate,  on  seeing  him 
and  receiving  medical  testimony  on  oath  as  to 
the  stale  of  his  mind,  deemed  him  insane  and 
unfit  10  be  tried,  and  so  reported  to  the  govern- 
ment, which  made  an  order  for  his  removal  to 
England.  It  was  held  that  the  prisoner  was 
not  tried  on  the  ground  of  being  found  to  be 
of  unsound  mind.  Denman,  J.,  said:  "  That 
difficulty,  which  at  first  struck  me  and  seemed 
insuperable,  is  perhaps  rendered  greater  by  the 
word  found  being  used  in  39  &  40  Geo.  III.,  c. 
94,  §  1,  where  found  obviously  does  mean 
'  found  by  a  jury  to  be  of  unsound  mind.' 
But  it  cannot  be  limiied  here,  I  ihink,  so  far 
as  to  render  it  only  applicable  to  cases  where 
insanity  is  found  by  a  jury,  because,  whatever 
interpretation  is  put  upon  the  previous  words, 
'  indicted  for  or  charged  with  any  crime  or 
offense,'  if  they  are  different,  which  they  cer- 
tainly are,  they  must  apply  to  those  cases  in 
which  a  magistrate  has  power  to  convict  a 
person  of  an  offense,  that  is  to  say,  such  an 
offense  as  is  punishable  by  magistrates  with- 
out calling  in  a  jury  at  all."  In  re  Maltbv,  7 
Q.  B.  D.  18. 

Found  Without  a  Collar.  (See  also  the  titles 
Ordinances;  Police  Power.)  —  A  statute  au- 
thorized any  person  to  kill  any  dog  or  dogs 
found  and  being  without  a  collar.  It  was  held 
lawful,  under  this  statute,  to  kill  a  dog  out  of 
the  inclosure  of  his  owner  without  a  collar, 
although  he  was  under  the  immediate  care  of 
the  owner.  The  court  said:  "  It  is  contended 
that  the  word  found  implies  out  of  the  imme- 
diate care  of  the  owner,  as  well  as  out  of  his 
inclosure.  Even  if  this  were  a  fair  inference 
if  it  stood  alone,  it  is  to  be  considered  with 
reference  to  the  first  section,  which  requires 
the  owner  to  furnish  his  dog  with  a  collar,  to 
be  constantly  worn,  whether  under  the  care  of 
his  owner  or  not.  It  is  in  reference  to  this 
requisition  that  the  law  renders  it  lawful  to 
kill  a  dog  found  anywhere,  and  not  for  the 
time  being  furnished  with  the  protection  re- 
quired by  law  for  his  security.  The  matter 
seems  to  have  been  so  understood  by  the  mak- 
ers of  the  Revised  Statutes,  who  have  dropped 
the  word  found  and  used  the  words  only 
'  being  without  a  collar  as  aforesaid.'  "  Tower 
v.  Tower,  18  Pick.  (Mass.)  262. 

Found  in  a  County.  (See  also  Encyc.  of  Pl. 
and  Pr.,  title  Service  of  Process.)  —  In  Mc- 
Nab  v.  Bennett,  66  111.  757,  the  court  said: 
"  Was  the  defendant  found  in  the  county 
where  service  was  had,  within  the  meaning  of 
the  statute?  It  provides  as  follows:  '  It  shall 
not  be  lawful  for  any  plaintiff  to  sue  a  defend- 
ant out  of  the  county  where  the  latter  resides 
or  may  be  found,'  etc.  If  a  man  voluntarily 
leaves  his  residence,  and  goes  to  another 
county,  or  if  seized,  when  properly  chargeable 
with  crime,  and  taken  to  another  county,  he 
might  be  said  to  be  found  there,  within  the 


sense  of  the  word  as  used  in  the  statute;  but 
it  would  be  a  base  and  utter  perversion  of  the 
object  of  the  law  to  permit  an  arrest  upon 
false  and  fraudulent  pretense,  and  the  abduc- 
tion of  a  man,  for  the  sole  puipose  of  obtain 
ing  service  in  a  civil  proceeding." 

1.  Founded.  —  A  Tennessee  statute  gave  cer- 
tain rights  to  persons  having  had  seven  years 
peaceable  possession  of  any  land  by  virtue  of 
a  grant  or  deed  of  conveyance  founded  upon  a 
grant.  In  construing  the  last  phrase  in  Gray 
v.  Darby,  Mart.  &  Y.  (Tenn.)  404,  the  couit 
said:  "  What  is  the  meaning  of  the  word 
founded  ?  It  means  to  lay  the  basis  of  a  build- 
ing, or  the  like —  to  fix  firm;  and  is  the  verb 
to  a  deed  of  conveyance.  Then  the  deed 
must  be  founded,  and  fixed  —  upon  what?  A 
grant  of  land,  and  not  a  grant  of  paper. 
A  deed  means  a  paper  purporting  to  convey  a 
fee-simple  estate  to  the  occupier,  made  by 
some  person  having  or  pretending  to  have 
title  to  the  premises  conveyed;  and  this  deed 
must  be  founded  upon  the  grant;  that  is  it 
must  be  fixed  upon  it  by  marked  lines  and 
boundaries." 

Founded  on.  —  Where  a  copy  of  the  paper 
upon  which  a  motion  was  founded  was  le- 
quired  to  be  served  with  noike  01  the  motion, 
it  was  held  that  the  motion  could  not  be  said 
to  be  founded  on  an  affidavit  relating  merely 
to  procedure.  Witham  v.  Witham,  29  S.  J. 
707;  Schirges  v.  Schirges,  30  S.  J.  403.  But 
see  Re  Lysaght,  31  S.  ].  233. 

Founded  on  a  Bill  or  Note. —  An  action  to 
foreclose  a  mortgage  given  to  secure  a  promis- 
sory note  is  not  an  action  founded  on  a  bond, 
bill,  or  note.    Doan  v.  Holly,  26  Mo.  187. 

Founded  on  Contract  or  Tort.  (See  also  Encyc. 
of  Pl.  and  Pr.,  titles  Actions,  vol.  1,  p.  147; 
Contracts,  vol.  4,  p.  915;  Costs,  vol.  5,  p. 
168.) —  A  statute  provided  that  if  the  plaintiff 
in  an  action  founded  on  contract  should  not 
recover  a  sum  exceeding  twenty  pounds,  or  in 
an  action  founded  on  tort  a  sum  not  exceeding 
ten  pounds,  he  should  not  be  entitled  to  costs. 
In  construing  this  provision  Bramwell,  L.  J., 
said:  "  II  seems  to  me  that  the  question  in 
this  case  is,  what  is  the  meaning  of  the  words 
'  in  any  action  founded  on  contract '  and  '  in 
any  action  founded  on  tort.'  *  *  *  It 
seems,  therefore,  inasmuch  as  no  facts  are 
known  when  the  decision  is  on  demurrer,  ex- 
cept those  stated  on  the  pleadings,  that 
'  founded  on  contract  '  or  '  founded  on  tort  " 
must  mean  so  founded  on  the  face  of  the 
pbadings.  If  so,  there  seems  to  me  less  diffi- 
culty than  if  the  facts  of  the  case  are  to  be 
considered.  But  either  way,  what  is  the 
meaning  of  'founded  on  contract'  and 
'  founded  on  tort  '?  The  words  are  not  words 
of  art,  even  as  much  as  ex  contractu  or  ex  de- 
licto would  be.  They  are  plain  English 
words,  and  are  to  have  the  meaning  ordinary 
Englishmen  would  give  them.  What  is  the 
foundation  of  an  action?  Those  facts  which  it 
is  necessary  to  state  and  prove  to  maintain  it, 
and  no  others  This  really  seems  a  truism; 
unless  those  necessary  factsexist,  theaction  is 
unfounded.  All  other  facts  are  no  part  of  the 
foundation."  But  Brett,  L.  J.,  said:  "With 
the  greatest  deference  to  my  brothei  Bram- 
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FOUNDER.  (See  also  the  titles  CHARITIES  AND  TRUSTS  FOR  CHARITABLE 
Uses,  vol.  5,  p.  893  ;  Promoters.)  —  See  note  1. 

FOUNDLING.  —  See  the  titles  Hospitals  AND  Asylums;  Houses  OF 
Refuge  and  Correction. 

FOUNDRY.  —  A  foundry  consists  of  works  for  the  casting  of  metals.2 

FOUR  —  FOURTEEN.  (See  also  the  titles  Notice  ;  Time,  Computation 
OF.)  —  See  note  3. 

FOURTEENTH  AMENDMENT.  —  See  the  title  Constitutional  Law, 
vol.  6,  p.  965. 

FOWL.  (See  also  the  titles  Animals,  vol.  2,  p.  341 ;  Game  and  Game 
Laws,  post.)  —  See  note  4. 

FRACTION.  —  The  word  "  fraction  "  imports  a  fragment ;  a  separate  portion  ; 
a  disconnected  part.  The  word  is  used  to  designate  a  fragmentary  part  of  a 
whole,  disconnected  and  distinct  within  itself,  rather  than  an  undivided  inter- 
est; a  several,  not  a  joint,  interest.5 

FRACTIONAL.  —  See  note  6. 

FRAME.  —  See  note  7. 

well,  I  cannot  conceive  that  those  words  are 
what  he  calls  plain  English,  because  they  seem 
to  me  to  be  technical  terms."  Bryants.  Her- 
bert, 3  C.  P.  D.  389. 

Found  Charities.  (See  also  the  titles  Chari- 
tiks  and  Trusts  for  Charitable  Uses,  vol. 
5,  p.  893;  Mortmain.)  —  As  to  ihe  validity  of 
8  bequest  to  found  or  establish  charity,  see  In 
re  Hedgman,  8  Ch.  D.  156;  Saulsbury  v.  Den- 
ton, 3  Kay  &  J.  529;  Hopkins  v.  Phillips,  30 
L.  J.  Ch.  671;  Tatham  v.  Drummond,  2  Hem. 
&  M.  262;  Re  Goldsmid,  34  S.  J.  63. 

1.  Where  a  charity  is  established  by  sub- 
scriptions, the  original  subscribers  alone  are 
the  founders.  The  later  benefactions  are  on 
the  footing  of  the  original  foundation.  If  its 
regulations  are  relied  upon  as  impressing 
upon  it  a  denominational  character,  they  must 
be  shown  to  have  been  authorized  by  all  the 
■founders,  and  to  have  been  issued  before  fifty 
years  from  their  deaths.  Matter  of  Endowed 
Schools  Act,  10  App.  Cas.  304. 

2.  Exemption.  (See  generally  the  title  Ex- 
emptions (from  Taxation),  vol.  12,  p.  345.)  — 
Benedict  v.  New  Orleans,  44  La.  Ann.  793.  and 
in  that  case  it  was  held  that  a  foundry  was  not 
exempt  from  taxation  under  a  provision  ex- 
empting capital,  machinery,  and  other  prop- 
erty employed  in  the  manufacture  of  machin- 
ery or  agricultural  implements.  The  court 
said  further:  "  They  may  be  used  in  the  manu- 
facture of  machinery  and  agricultural  imple- 
ments. They  may  also  be  used  in  the 
manufacture  of  other  articles,  such  as  those 
cast  and  moulded  in  plaintiff's  foundry.  It 
will  not  be  presumed,  because  a  foundry  is 
operated,  that  other  articles  of  pioperty  are 
cast  falling  within  the  express  terms  of  the 
exemption.  There  are  other  castings  of  iron, 
brass,  and  other  metals  in  foundries,  which 
are  not  used  at  all  in  machinery  or  agricul- 
tural implements." 

3.  Four  Horse  Power  Pulley  Face.  —  A  lease 
provided  that  the  lessor  should  furnish  to  the 
lessee  "  four  horse  power  pulley  face."  It 
was  held  that  the  agreement  was  intended  to 
give  the  lessee  four  horse  power,  and  that  it 
was  not  enough  to  give  that  power  at  the  les- 
sor's pulley  without  allowing  for  the  loss  of 
power  in  transmission  to  the  lessee's  pulley. 


Jourgensen  v.  Fraitel,  (Supm.  Ct.  Gen.  T.)  20 

N.  Y.  Supp.  33.  65  Hun  (N.  Y.)  620. 

Fourteen  Hundred  and  Ten.  —  In  Penniman  v. 
Barrymore,  6  Mart.  N.  S.  (La.)  494,  it  was  held 
that  the  words  "  fourteen  hundred  and  ten  " 
in  a  bond  may  be  understood  to  mean  "  four- 
teen hundred  and  ten  dollars."  See  also  the 
title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  131. 

4.  In  Keeble  v.  Hickeringill,  11  East  577,  it 
was  held  that  the  word  fowl  comprehended  all 
birds  and  poultry. 

5.  Jory  v.  Palace  Dry  Goods,  etc.,  Co.,  30 
Oregon  196,  and  in  that  case  it  was  held  that 
a  description  of  land  as  a  "  fraction  of  lot 
No.  2  "  did  not  sufficiently  describe  an  un- 
divided one-half  of  a  part  only  of  such  lot. 

Fraction  of  a  Day.  —  See  the  title  Day,  vol.  8, 
p.  738. 

6.  Fractional.  —  A  deed  purported  to  convey 
"  the  south  fractional  half  of  fractional  sec- 
tion twenty-nine."  In  construing  this  provi- 
sion in  Swayne  v.  Vance,  28  Ark.  282,  the 
court  said:  "  The  use  of  the  word  frac- 
tional, as  descriptive  of  the  half  section,  and 
again  as  descriptive  of  the  section,  implies 
that  the  parties  were  attempting  to  describe  an 
irregular  shaped  piece  of  land,  the  number  of 
acres  in  which  might  gieatly  exceed  or  fall 
short  of  the  quantity  contained  in  a  half  sec- 
tion." 

Fractional  Townships. —  In  Goltermann  v. 
Schiermeyer,  111  Mo.  404,  it  was  said:  "  In 
view  of  what  was  said  on  the  argument  of  this 
case,  it  may  be  observed  that  the  second  para- 
graph of  section  2396,  so  far  as  it  speaks  of 
fractional  townships,  has  nothing  to  do  with 
this  case.  It  does  not  make  a  township  frac- 
tional because  in  laying  it  off  into  sections 
there  is  an  excess  or  deficiency  to  be  carried 
into  the  western  and  northern  ranges  of  half 
and  quarter  sections.  Townships  are  frac-- 
tional  when  the  outer  boundary  lines  cannot 
be  carried  out  in  full  because  of  a  water- 
course, Indian  boundary,  or  some  other  exter- 
nal interference."  See  also  the  title  Public 
Lands. 

7.  Frame  Building.  (See  also  the  title  Fire 
Limits.)  —  In  construing  the  ordinance  against 
the  erection  of  wooden  or  frame  buildings 
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FRANCHISES.  (See  also  the  titles  Amotion,  vol.  2,  p.  310;  Banks  and 
Banking,  vol.  3,  p.  792;  Consolidation  of  Corporations,  vol.  6,  p.  816; 
Corporations  (Private),  vol.  7,  pp.  620,  752 ;  Disfranchisement,  vol.  9, 
p.  477:  Dissolution  of  Corporations,  vol.  9,  p.  544;  Eminent  Domain, 
vol.  10,  pp.  1091,  1 100,  1 1 16;  Executions,  vol.  11,  p.  627;  Exemptions 
(from  Taxation),  vol.  12,  pp.  299,  358,  372;  Ferries,  vol.  12,  p.  1086; 
Gas  Companies,  post;  Highways;  Incorporeal  Hereditaments; 
Impairment  of  Obligation  of  Contracts;  License;  Municipal  Cor- 
porations; Quo  Warranto;  Railroads;  Street  Railroads;  Taxa- 
tion (Corporate);  Turnpike  Companies;  Ultra  Vires;  Water  Com- 
panies. As  a  contract,  see  the  title  IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACTS.  As  to  whether  a  franchise  is  transferable,  see  the  titles  COR- 
PORATIONS (PRIVATE),  vol,  7,  p.  749;  Ultra  Vires;  and  see  such  titles  as 
Ferries,  vol.  12,  p.  1C98;  Railroads;  Street  Railroads,  etc.)— In 
England  a  franchise  is  defined  as  a  royal  privilege  or  a  branch  of  the  king's 
prerogative  subsisting  in  the  hands  of  a  subject.1  The  Supreme  Court  of  the 
United  States  has  defined  a  franchise  as  a  special  privilege  conferred  by  the 
government  upon  an  individual  or  corporation,  which  does  not  belong  to  citi- 
zens of  the  country  generally  by  common  right,2  and  this  definition  has  been 
followed  in  a  large  number  of  cases.3 


within  the  fire  limits,  it  was  said:  "  The  words 
'  wooden  '  and  frame  are  interchangeable, 
one  having  the  same  meaning  as  the  other. 
A  wooden  building  is  a  frame  building,  and  a 
frame  building  is  a  wooden  building."  Ward 
v.  Murphysboro,  77  111.  App.  549. 

1.  Blackstone's  Definition.  —  2  Black.  Com.  37. 

England.  —  Reg.  v.  County  Ct.  Judge,  (1891) 
1  Q.  B.  793,  affirmed  (1891)  2  Q.  B.  263. 

United  States. — California  v.  Central  Pac. 
R.  Co.,  127  U.  S.  40. 

Alabama.  —  Horst  v.  Moses,  4S  Ala.  146. 

Arkansas.  —  State  v.  Real  Estate  Bank,  5 
Ark.  595,  41  Am.  Dec.  112. 

California.  —  Miners'  Ditch  Co.  v.  Zeller- 
bach.  37  Cal.  590. 

Connecticut.  —  Norwich  Gas  Light  Co.  v. 
Norwich  City  Gas  Light  Co.,  25  Conn.  36. 

Illinois.  —  People  v.  Ridgley,  21  111.  69; 
Chicago  City  R.  Co.  v.  People,  73  III.  541; 
Board  of  Trade  v.  People,  91  111.  83;  Chicago, 
etc.,  R.  Co.  v.  Dunbar,  95  111.  575. 

Kentucky. — Com.  v.  Frankfort,  13  Bush 
(Ky.)  189;  Louisville  Tobacco  Warehouse  Co. 
v.  Com.,  (Ky.  1898)  48  S.  W.  Rep.  423. 

Michigan.  —  Thompson  v.  Moran,  44  Mich. 
604. 

Minnesota.  —  Blake  v.  Winona,  etc.,  R.  Co., 
19  Minn.  418. 

New  York.  —  People  v.  Kerr,  37  Barb.  (N. 
Y.)  393;  Thompson  v.  People,  23  Wend.  (N. 
Y.)  577- 

Ohio.  — State  v.  Pittsburgh,  etc.,  R.  Co.,  50 
Ohio  St.  251. 

Pennsylvania.  —  Shamokin  Valley  R.  Co.  v. 
Livermore,  47  Pa.  St.  468. 

South  Dakota.  —  State  v.  Scougal,  3S.  Dak.  55. 

In  Com.  v.  Arrison,  15  S.  &  R.  (Pa.)  129,  it 
was  said:  "  A  franchise  is  a  word  of  extensive 
significance;  it  is  defineo  by  Finch,  whom  all 
subsequent  writers  have  followed,  to  be  'a 
royal  privilege  in  the  hands  of  a  subject.' 
Finch  164.  Franchises  are  divers,  says  Finch, 
and  almost  infinite;  of  such  sort  are  the  liberty 
of  holding  a  court  of  one's  own;  the  right  of 
warren  in  another's  land;  the  right  of  holding 
markets,  fairs,  and  taking  toll,  etc." 


A  Franchise  Is  a  Branch  of  the  Sovereign  Power 

of  the  State  subsisting  in  a  person  or  corpora- 
tion by  a  grant  from  the  state.  Rochester, 
etc.,  R.  Co.  v.  New  York,  etc  .  R,  Co.,  44  Hun 
(N.  Y.)  212,  affirmed  no  N.  Y.  128. 

2.  Augusta  Bank  v  Earle,  13  Pet.  (U.  S.) 
595- 

3.  Supreme  Court  Definition  —  United  States.  — 
People's  R.  Co.  v.  Memphis  R.  Co.,  10  Wall. 
(U.  S.)  51 ;  Jersey  City  Gas-Light  Co.  v.  United 
Gas  Imp.  Co.,  46  Fed.  Rep.  265. 

California.  —  Spring  Valley  Water  Works  v. 
Schottler,  62  Cal.  69. 

Colorado.  —  Denver  etc.,  R.  Co.  v.  Denver 
City  R.  Co.,  2  Colo.  682. 

Illinois.  —  People  v.  Ridgley,  21  111.  69; 
Chicago,  etc.,  R.  Co.  v.  Dunbar,  95  111.  575; 
Fietsam  v.  Hay,  122  111.  293,  3  Am.  St.  Rep. 
492. 

Louisiana.  —  State  v.  Morgan,  28  La.  Ann. 
493- 

Maryland.  —  Burton  v.  State,  3  Gill  (Md.)  11. 

Minnesota. — Green  v.  Knife  Falls  Boom 
Corp.,  35  Minn.  157. 

Missouri.  —  St.  Louis  Gas-Light  Co.  v.  St. 
Louis  Gas,  etc.,  Co.,  16  Mo.  App.  72. 

Nebraska.  —  Abbott  v.  Omaha  Smelting, 
etc.,  Co.,  4  Neb.  420. 

New  York.  —  Curtis  v.  Leavitt,  15  N.  Y. 
170;  Thompson  v.  Tammany  Soc,  17  Hun 
(N.  Y.)3i3- 

South  Dakota.  —  State  v.  Scougal,  3  S.  Dak.  55. 

Wisconsin. —  Sellers  v.  Union  Lumbering 
Co.,  39  Wis.  527. 

See  also  Miners'  Ditch  Co.  v.  Zellerbach,  37 
Cal.  590;  Bridgeport  v.  New  Yoik,  etc.,  R. 
Co.,  36  Conn.  255;  Hazelton  Boiler  Co.  v. 
Hazelton  Tripod  Boiler  Co.,  137  111.  231;  Board 
of  Trade  v.  People,  91  111.  80;  Twelfth  St. 
Market  Co.  v.  Philadelphia,  etc.,  Terminal  R. 
Co.,  28  W.  N.  C.  (Pa.)  115. 

In  California  v.  Central  Pac.  R.  Co.,  127  U. 
S.  40,  it  was  said:  "  Generalized,  and  divested 
of  the  special  form  which  it  assumes  under  a 
monarchical  government  based  on  feudal  tra- 
ditions, a  franchise  is  a  right,  privilege,  or 
power  of  public  concern,  which  ought  not  to 
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Broad  Sense.  —  In  its  broad  and  popular  sense  the  term  "  franchise  "  is  used  as 
synonymous  with  privilege,  embracing  the  right  of  trial  by  jury,  the  right  to 
habeas  corpus,  the  right  to  vote  at  an  election,  the  right  to  membership 
in  voluntary  associations  or  corporations,  the  right  to  hold  an  office,  etc.1 

Grant  from  the  State.  —  It  is  essential  to  the  character  of  a  franchise  that  it 
should  be  a  grant  from  the  sovereign  authority.* 


be  exercised  by  private  individuals  at  their 
mere  will  and  pleasure,  but  should  be  reserved 
for  public  control  and  administration,  either 
by  the  government  directly,  or  by  public 
agents  acting  under  such  conditions  and  regu- 
lations as  the  government  may  impose  in  the 
public  interest  and  for  the  public  security." 
See  also  Ashley  v.  Ryan,  153  U.  S.  441. 

Kent's  Definition.  —  ''Franchises  are  certain 
privileges  conferred  by  grant  from  govern- 
ment and  vested  in  individuals."  3  Kent's 
Com.  458. 

Arkansas. — State  v.  Real  Estate  Bank,  5 
Ark.  595,  41  Am.  Dec.  112. 

California.  — Spring  Valley  Water  Works  v. 
Schottler,  62  Cal.  106;  Ex  p.  Henshaw,  73  Cal. 
493- 

Colorado.  —  Londoner  v.  People,  15  Colo. 
247. 

Delaware.  —  Higginsz/.  Downward,  8  Houst. 
(Del.)  240. 

Illinois.  —  Chicago  Municipal  Gas  Light, 
etc.,  Co.  v.  Lake,  130  111.  53. 

Iowa.  —  Young  v.  Webster  City,  etc.,  R. 
Co.,  75  Iowa  140. 

Kentucky.  —  Com.  v.  Frankfort,  13  Bush 
(Kv.)  189;  Louisville  Tobacco  Warehouse  Co. 
v.  Com..  (Ky.  1898)  48  S.  W.  Rep.  423. 

New  York.  —  Milhau  v.  Shatp,  27  N.  Y.  619; 
Thompson  v.  People,  23  Wend.  (N.  Y.)  577. 

North  Carolina.  —  Gatlin  v.  Walton,  I  Winst. 
L.  (60  N.  Car.)  382. 

Ohio.  —  State  v.  Pittsburgh,  etc.,  R.  Co.,  50 
Ohio  St.  251. 

Wisconsin.  —  Sellers  v.  Union  Lumbering 
Co.,  39  Wis.  527. 

See  also  California  State  Tel.  Co.  v.  Alta 
Tel.  Co..  22  Cal.  423. 

Other  Definitions.  —  Webster  defines  a  fran- 
chise to  be  a  particular  privilege  conferred  by 
grant  from  a  sovereign  or  a  government  and 
vested  in  individuals;  an  immunity  or  exemp- 
tion from  ordinary  jurisdiction;  a  constitu- 
tional or  statutory  right  or  privilege.  Louis- 
ville Tobacco  Warehouse  Co.  v.  Com.,  (Ky. 
1898)  48  S.  W.  Rep.  423.  See  also  Central  R., 
etc.,  Co.  v.  State,  54  Ga.  409. 

A  franchise  is  a  privilege  of  a  public  nature 
which  cannot  be  exercised  without  a  legisla- 
tive grant.  State  v.  Weatherby,  45  Mo.  20; 
St.  Louis  Gas-Light  Co.  v.  St.  Louis  Gas,  etc., 
Co.,  16  Mo.  App.  72.  See  also  Slate  v.  Real 
Estate  Bank,  5  Ark.  595,  41  Am.  Dec.  112; 
Truckee,  etc.,  Turnpike  Road  Co.  v.  Camp- 
bell, 44  Cal.  91;  Com.  v.  Frankfort,  13  Bush 
(Ky.)  189;  Thompson  v.  Moran,  44  Mich.  605; 
People  v.  Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  387. 

Grantee's  Duty  to  Public.  —  In  St.  Louis,  etc., 
R.  Co.  v.  Balsley,  18  111.  App.  82,  it  was  said: 
"Franchises  are  rights  and  privileges  ac- 
quired only  by  special  grant  from  the  public 
through  the  legislature,  which  impose  upon  the 
grantee,  as  the  consideration  therefor,  a  duty 
to  the  public  to  see  that  they  are  properly 
used." 


Personal  Privilege  or  Exemption.  —  In  Phalen 
v.  Com.,  1  Rob.  (Va.)  782,  it  was  said:  "  A 
franchise  may  consist  in  personal  privilege  or 
exemption,  or  in  rights  or  privileges  connected 
with  personal  or  real  estate;  and  in  the  latter 
aspect  it  is  a  species  of  incorporeal  heredita- 
ment." 

Exclusive.  —  In  Chicago,  etc.,  R.  Co.  v.  Dun- 
bar, 95  111.  571,  it  was  said  that  the  term  in 
law  is  "  sometimes  used  to  mean  an  exclusive 
right  held  by  grant  from  the  sovereign  power;" 
but  that  it  was  not  essential  to  a  franchise  in 
its  legal  sense  that  it  should  in  all  cases  be 
exclusive. 

In  New  Jersey  Southern  R.  Co.  v.  Long 
Branch  Com'rs,  39  N.  J.  L.  28,  14  Am.  R. 
Rep.  211,  it  was  said:  "  Every  franchise 
granted  is,  in  its  nature,  and  in  the  absence  of 
express  provision  to  the  contrary,  exclusive, 
except  as  against  the  government." 

1.  Broad  Sense. — Jersey  City  Gas-Light  Co. 
v.  United  Gas  Imp.  Co.,  46  Fed.  Rep.  265;  Chi- 
cago, etc.,  R.  Co.  v.  Dunbar,  95  111.  575. 

Franchise  means  freedom,  exemption,  im- 
munity. Buchanan  v.  Knoxville,  etc.,  R.  Co., 
71  Fed.  Rep.  334;  Evans  v.  Philadelphia 
Club,  50  Pa.  St.  113. 

In  Fietsam  v.  Hay,  122  111.  294,  it  was  said: 
"  The  word  franchise  is  often  used  in  the 
sense  of  privileges  generally,  but  in  its  more 
appropriate  and  legal  sense  the  term  is  con- 
fined to  such  rights  and  privileges  as  are  con- 
ferred upon  corporate  bodies  by  legislative 
grant." 

Rights,  Powers,  and  Privileges.  —  In  East 
Tennessee,  etc.,  R.  Co.  v.  Hamblen  County, 
102  U.  S.  273,  11  Cent.  L.  J.  494,  it  was  held 
that  the  term  franchises  was  not  synonymous 
with  "  rights,  privileges,  and  franchises,"  or 
"  rights,  powers,  and  privileges." 

Franchise  and  Liberty.  (See  also  Liberty.) 
—  In  Central  R.,  etc.,  Co.  v.  State,  54  Ga. 
409,  citing  2  Black.  Com.  37,  it  was  said  that 
in  a  legal  sense  franchise  and  "  liberty  "  are 
used  as  synonymous  terms.  See  also  Shamokin 
Valley  R.  Co.  v.  Livermore.  47  Pa.  St.  46S; 
Reg.  v.  County  Ct.  Judge,  (1891)  1  Q.  B.  793, 
affirmed  (1891)  2  Q.  B.  263. 

Elective  Franchise.  (See  generally  the  title 
Elections,  vol.  10,  p.  568  el  sea.)  —  A  fran- 
chise is  said  to  be  a  light  reserved  to  the 
people  by  the  constitution,  as  the  elective 
franchise.    People  v.  Ridgley,  21  111.  69. 

In  a  more  popular  sense,  the  political  rights 
of  citizens  and  subjects  are  called  franchises, 
like  the  electoral  franchise.  Pierce  v.  Emery, 
32  N.  H.  507,  citing  Rex  v.  London,  Skin.  310. 

2.  legislative  Grant.  —  Augusta  Bank  v. 
Earle,  13  Pet.  (U.  S.)  595;  Truckee,  etc.,  Turn, 
pike  Road  Co.  v.  Campbell,  44  Cal.  89;  Den- 
ver, etc.,  R.  Co.  v.  Denver  City  R.  Co.,  2  Colo. 
682;  Chicago  City  R.  Co.  v.  People,  73  111.  5475 
Chicago,  etc.,  R.  Co.  v.  Dunbar,  95  111.  575; 
Board  of  Trade  v.  People,  91  111.  80;  Blake  v. 
Winona,  etc.,  R.  Co.,  19  Minn.  418;  State  v. 
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Property  —  Incorporeal  Hereditament. — A  franchise  is  an  incorporeal  heredita- 
ment,1 and  therefore  property.* 

Corporation.  —  It  is  a  franchise  for  a  number  of  persons  to  be  incorpo- 
rated and  subsist  as  a  body  politic,  with  power  to  maintain  perpetual  suc- 
cession and  to  do  other  corporate  acts,  and  each  individual  member  of  such 
a  corporation  is  also  said  to  have  a  franchise  or  freedom.3    But  a  franchise 


Minnesota  Thresher  Mfg.  Co.,  40  Minn.  213; 
State  v.  Weatherby,  45  Mo.  20. 

In  Woods  v.  Lawrence  County,  1  Black  (U. 
S.)  409,  it  was  said:  "A  franchise  is  a  privi- 
lege conferred  in  the  United  States  by  the  im- 
mediate or  antecedent  legislation  of  an  act  of 
incorporation,  vvich  conditions  expressed,  or 
necessarily  inferential  from  its  language,  as  10 
the  manner  of  its  exercise  and  for  its  enjoy- 
ment." 

Usurpation  of  the  Franchise.  —  But  in  Ex  p. 

Henshaw,  73  Cal.  493,  it  was  said:  "  If  an  in- 
dividual or  corporation  shall  assume,  without 
grant,  to  exercise  powers  which  are  preroga- 
tives of  the  government,  and  such  as  can  be 
exercised  by  a  private  person  only  when 
granted  by  the  government,  can  it  be  doubted 
that  he  or  it  should  be  adjudged  to  be  unlaw- 
fully exercising  such  powers  under  the  chap- 
ter of  the  Code  of  Civil  Procedure  which 
relates  to  the  actions  for  the  usurpation  of 
franchises?  In  such  case,  would  the  intruder 
be  permitted  to  say:  '  I  have  not  usurped  a 
franchise,  because  there  can  be  no  franchise 
without  a  grant'?  The  response  would  be: 
*  You  have  usurped  a  power  of  the  govern- 
ment. You  cannot  act  as  if  you  had  the  fran- 
chise and  say  you  ate  not  exercising  it.'  " 

1.  An  Incorporeal  Hereditament.  —  1  Black. 
Com.  20,  22,  37.  38. 

Enoland.  —  Reg.  v.  Cambrian  R.  Co.,  L.  R. 
6  Q.  B.  427. 

Alabama.  —  Horst  v.  Moses,  48  Ala.  146. 

California.  —  Spring  Valley  Water  Works  v. 
Schottler,  62  Cal.  no. 

District  of  Columbia.  —  Alexandria  Canal, 
etc.,  Co.  v.  District  of  Columbia,  5  Mackey 
(D.  C.)  376. 

Florida.  —  Gibbs  v.  Drew,  16  Fla.  148. 

Georgia.  —  Waring  v.  Georgia  Medical  Soc. 
38  Ga.  626. 

Kentucky.  —  Price  v.  Price,  6  Dana(Ky.)  107. 

Louisiana. — State  v.  Morgan,  28  La.  Ann.  493. 

Minnesota.  —  State  v.  Minnesota  Thresher 
Mfg.  Co.,  40  Minn.  213. 

New  York.  —  Smith  v.  New  York,  68  N.  Y.  555. 

Virginia.  —  Phalen  v.  Com.,  1  Rob.  (Va.) 
582;  Tuckahoe  Canal  Co.  v.  Tuckahoe,  etc., 
R.  Co.,  11  Leigh  (Va.)  78. 

Wisconsin.  —  Sellers  v.  Union  Lumbering 
Co.,  39  Wis.  527. 

"  Corporate  Franchises  "  Cannot  Include  Land.  — 
A  company  gave  a  mortgage  upon  a  railroad 
with  its  corporate  privileges  and  appurte- 
nances. It  was  held  that  town  lots  did  not 
pass  under  this  mortgage,  unless  directly  ap- 
purtenant to  the  railroad.  The  court  said: 
"  If  the  title  passed  by  the  mortgage,  it  must 
have  done  so  under  the  terms  '  corporate 
franchises'  But  land,  in  itself,  is  not  a  fran- 
chise; it  is  an  absolute  tenement,  a  corporeal 
thing.  Franchise  is  an  incorporeal  heredita- 
ment." Shamokin  Valley  R.  Co.  v.  Liver- 
more,  47  Pa.  St.  468. 


In  Gibbs  v.  Drew,  16  Fla.  147,  it  was  held 
that  franchises,  which  are  incorporeal  heredita- 
ments of  an  intangible  nature,  were  not  em- 
braced within  the  term  "  lands  or  tenements  " 
in  an  act  regulating  proceedings  of  unlawful 
detainer.  But  compare  Reg.  v.  Cambrian  R. 
Co.,  L.  R.  6  Q.  B.  427,  where  it  was  held  that 
the  term  "  land  "  included  a  franchise.  See 
also  State  v.  Morgan,  28  La.  Ann.  492;  Enfield 
Toll  Bridge  Co.  v.  Hartford,  etc.,  R.  Co.,  17 
Conn.  59. 

2.  Property — United  States.  —  Conway  v. 
Taylor,  1  Black  (U.  S.)  631;  West  River 
Bridge  Co.  v.  Dix,  6  How.  (U.  S.)  529;  Sav- 
ings Soc.  v.  Coite,  6  Wall.  (U.  S.)  606;  Provi- 
dent Inst.  v.  Massachusetts,  6  Wall.  (U.  S.) 
622;  Hamilton  Mfg.  Co.  v.  Massachusetts,  6 
Wall.  (U.  S.)  638;  Veazie  Bank  v.  Fenno,  8 
Wall.  (U.  S.)  547. 

California.  —  California  State  Tel.  Co.  v. 
Alta  Tel.  Co.,  22  Cal.  422;  Spring  Valley 
Water  Works  v.  Schottler,  62  Cal.  no;  Greg- 
ory v.  Blanchard,  98  Cal.  313. 

Connecticut.  —  Enfield  Toll  Bridge  Co.  v. 
Hartford,  etc.,  R.  Co.,  17  Conn.  59;  Norwich 
Gas  Light  Co.  v.  Norwich  City  Gas  Co.,  25 
Conn.  36. 

Georgia.  —  Waring  v.  Georgia  Medical  Soc, 

38  Ga.'  626. 

Illinois.  —  Porter  v.  Rockford,  etc.,  R.  Co., 
76  111.  561. 

Louisiana. —  States  Morgan,  28  La.  Ann. 493. 

Michigan. — Kitson  v.  Ann  Arbor,26  Mich.  331. 

New  Hampshire.  —  Piscataqua  Bridge  v. 
New-Hampshire  Bridge,  7  N.  H.  35. 

New  Jersey.  —  Lumberville  Delaware  Bridge 
Co.  v.  Assessors,  55  N.  J.  L.  537. 

New  York.  —  Thompson  v.  People,  23 
Wend.  (N.  Y.)  579:  Matter  of  Hamilton  Ave., 
14  Barb.  (N.  Y.)  411;  Monroe  County  Sav. 
Bank  v.  Rochester,  37  N.  Y.  367. 

Oregon.  —  Montgomery  v.  Multnomah  R. 
Co.,  11  Oregon  354;  Hackett  v.  Wilson,  12 
Oregon  38. 

Tennessee.  —  State  v.  Staten,  6  Coldw. 
(Tenn.)  255. 

Wisconsin. — Sellers  v.  Union  Lumbering 
Co.,  39  Wis.  527. 

See  also  the  title  Taxation  (Corporate). 

3.  Corporations.  —  2  Black.  Com.  37. 
United  States.  —  Memphis,  etc.,  R.  Co.  v. 

Railroad  Com'rs,  112  U.  S.  619;  Jersey  City 
Gas-Light  Co.  v.  United  Gas  Imp.  Co.,  46  Fed. 
Rep.  265;  California  v.  Central  Pac.  R.  Co., 
127  U.  S.  40. 

California.  —  Spring  Valley  Water  Works  v. 
Schottler,  62  Cal.  69. 

Georgia.  —  Waring  v.  Georgia  Medical  Soc, 
38  Ga.'  626. 

Illinois.  —  Fietsam  v.  Hay,  122  111.  293. 

Minnesota.  —  Green  v.  Knife  Falls  Boom 
Corp..  35  Minn.  157. 

A'ew  Hampshire.  —  Pierce  v.  Emery,  32  N. 
H.  507. 
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is  not  essentially  corporate ;  that  is 

New  York,  —  People  v.  Thompson,  16  Wend. 
(N.  Y.)  657;  People  v.  Bristol,  etc..  Turnpike 
Road,  23  Wend.  (N.  Y.)  239;  People  v.  Utica 
Ins.  Co.,  15  Johns.  (N.  Y.)  387. 

Pennsylvania.  —  Twelfth  St.  Market  Co.  v. 
Philadelphia,  etc.,  Terminal  R.  Co.,  28  W.  N. 
C.  (Pa.)  115;  Com.  v.  Arrison,  15  S.  &  R.  (Pa..) 
127. 

Virginia. — Tuckahoe  Canal  Co.  v.  Tucka- 
hoe,  etc.,  R.  Co.,  II  Leigh  (Va  )  78. 

Wisconsin.  —  Sellers  v.  Union  Lumbering 
Co.,  39  Wis.  527. 

See  also  the  title  Corporations  (Private), 
vol.  7,  p.  632. 

A  franchise  of  a  corporation  can  well  be  de- 
fined as  a  right  of  a  corporation  to  exercise 
powers  and  privileges  vested  in  it  by  its  char- 
ter. Spring  Valley  Water  Works  v.  Schottler, 
62  Cal.  no. 

In  State  v.  Boslon,  etc.,  R.  Co.,  25  Vt.  442, 
it  was  said:  "  All  the  functions  of  a  corpora- 
tion are,  in  one  sense,  franchises.  The  right 
to  hold  property  in  the  corporate  name,  to  sue 
and  be  sued  in  that  capacity,  to  have  and  use 
a  corporate  seal,  and  by  that  to  contract,  and 
some  others,  perhaps,  are  franchises,  which 
constitute  the  very  definition  of  a  corporation. " 

Vests  in  the  Corporators,  Not  in  the  Corporation. 
—  In  Fietsam  v.  Hay,  122  111.  295,  it  was  said: 
"  Now  a  franchise  is  nothing  more  than  the 
right  or  privilege  of  being  a  corporation,  and 
of  doing  such  things  and  such  things  only  as 
are  authorized  by  the  corporation's  charter. 
*  *  *  A.  franchise,  or  the  right  to  be  and 
act  as  an  artificial  body,  vests  in  the  individ- 
uals who  compose  the  corporation,  and  not  in 
the  corporation  itself." 

Contra.  —  But  in  Knoup  v.  Piqua  Branch  of 
State  Bank,  I  Ohio  St.  614,  the  right  to  be  a 
corporation  is  distinguished  from  the  right  to 
create  a  corporation.  The  latter  right  is  a 
franchise,  because  it  falls  within  the  definition 
thereof  —  a  sovereign  power  which  no  subject 
or  citizen  can  of  right  use;  but  the  use  of  the 
term  as  applied  to  the  right  to  be  a  corpora- 
tion is  said  to  be  erroneous. 

And  in  Young  v.  Webster  City,  etc.,  R.  Co., 
75  Iowa  140,  it  was  said:  "The  corporation 
itself  is  not  a  franchise,  but  it  is  the  attributes 
of  the  corporation  which  comprise  the  fran- 
chises thereof  —  its  special  powers  and  rights." 

So  in  State  v.  Western  Irrigating  Canal  Co., 
40  Kan.  99,  it  was  said:  "  The  word  franchise 
is  generally  used  to  designate  a  right,  or  privi- 
lege, conferred  by  law.  What  is  called  '  the 
franchise  of  forming  a  corporation  '  is  really 
bat  an  exemption  from  the  general  rule  of  the 
common  law  prohibiting  the  formation  of  cor- 
porations. All  persons  in  this  state  have  now 
the  right  of  forming  corporate  associations 
upon  complying  with  the  simple  formalities 
prescribed  by  the  statute.  The  right  of  form- 
ing a  corporation  and  of  acting  in  a  corporate 
capacity  under  the  general  incorporation  laws 
can  be  called  a  franchise  only  in  the  sense  in 
which  the  right  of  forming  a  limited  partner- 
ship, or  of  executing  a  conveyance  of  land  by 
deed,  is  a  franchise.  2  Morawetz  Priv.  Corp., 
§  923  " 

Membership  in  Corporation.  —  In  Board  of 
Trade  v.  People,  91  111.  80,  it  was  held  that  the 


to  say,  the  term  "  franchise "  is  not 

right  to  membership  in  the  board  of  trade  was 
not  a  franchise. 

But  to  the  efect  that  the  right  of  member- 
ship in  a  corporation  or  a  society  is  to  be 
deemed  a  franchise,  see  Thompson  v.  Tam- 
many Soc,  17  Hun  (N.  Y.)  313;  People  v. 
Medical  Soc,  24  Barb.  (N.  Y.)  570;  People  v. 
Medical  Soc,  32  N.  Y.  187.  In  the  first  of  these 
cases  the  court  said:  '*  '  It  is  essential  to  the 
character  of  a  franchise  that  it  should  be  a 
grant  from  the  sovereign  authority,  and  in  this 
country  no  franchise  can  be  held  which  is  not 
derived  from  a  law  of  the  state.'  Augusta 
Bank  v.  Earle,  13  Pet.  (U.  S.)  519.  The  right 
of  a  person  to  membership  in  this  corporation 
by  virtue  of  an  election  was  certainly  of  this 
description,  for  it  v/as  derived  solely,  and 
could  only  be  enjoyed,  under  the  charter  and 
the  by-laws  made  pursuant  to  it  and  entitled 
to  similar  weight  as  authority." 

Same  —  Social  Club. —  In  Evans  v.  Philadel- 
phia Club,  50  Pa.  St.  113,  it  is  said:  "  The  in- 
terest or  '  freedom  '  which  a  member  has  in  a 
private  corporation  is  as  truly  a.  franchise  as 
that  which  any  of  the  burgesses  mentioned  in 
Baggs's  Case  had  in  the  borough  of  Plymouth, 
and  may  often  be  a  much  more  valuable  fran- 
chise." See  also  Baggs's  Case,  11  Coke  93. 
See  generally  the  title  Societies  and  Clubs. 

Acting  as  a  Corporation.  —  Where  the  relief 
sought  is  an  injunction  against  a  company 
from  acting  as  a  coiporation,  a  franchise 
is  involved.  Bushnell  v.  Consolidated  Ice 
Mach.  Co.,  37  111.  App.  133;  Drummond  To- 
bacco Co.  v.  Randle,  114  111.  412. 

Winding  Up  Corporation.  —  A  bill  to  wind  up 
the  affairs  of  a  corporation  and  dissolve  it  in- 
volves a  franchise.  St.  Louis,  etc..  Coal,  etc., 
Co.  v.  Edwards,  103  111.  472.  See  also  the  title 
Dissolution  of  Corporations,  vol.  9,  p  544. 

But  in  People  v.  Ridgley,  21  111.  65,  it  was 
held  that  the  persons  appointed  under  an  Illi- 
nois Act  to  close  up  the  affairs  of  a  state  bank 
were  not  officers,  but  mere  trustees,  and  did 
not  exercise  or  enjoy  a  franchise. 

Reports.  —  In  Louisville  Tobacco  Warehouse 
Co.  v.  Com.,  (Ky.  1898)  48  S.  W.  Rep.  423,  it 
was  held  that  where  a  statute  provided  that 
certain  named  corporations  and  every  other 
company  or  association  having  or  exercising 
any  special  or  exclusive  privilege  or  franchise 
should  make  certain  reports  to  the  state  audi- 
tor, all  corporations,  both  private  and  public, 
were  included. 

Appeal.  —  In  Hazelton  Boiler  Co.  v.  Hazel- 
ton  Tripod  Boiler  Co.,  137  111.  231,  it  was  held 
that  although  the  right  to  be  a  corporation  by 
a  particular  name  was  a  franchise,  still  such 
right  did  not  authorize  an  appeal  to  the  Su- 
preme Court  within  a  provision  of  the  consti- 
tution allowing  appeals  where  franchises  were 
concerned,  unless  such  right  was  contested. 

Holding  Other  Franchises.  —  In  Pierce  v. 
Emery,  32  N.  H.  507,  it  was  said:  "  A  corpo- 
ration is  itself  a  franchise  belonging  to  the 
members  of  the  corporation;  and  a  corpora- 
tion, being  itself  a  franchise,  may  hold  other 
franchises,  as  rights  and  franchises  of  the  cor- 
poration. A  municipal  corporation,  for  in- 
stance, may  have  the  franchise  of  a  market, 
or  of  a  local  court;  and  the  different  powers  of 
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equivalent  to  "  corporate  franchise. 

Powers,  Property,  and  Franchises  of  Corporation.  —  A  distinction  is  to  be  drawn  between 
franchises  of  a  corporation  and  the  powers  of  such  corporation.  To  be  a  fran- 
chise the  right  possessed  must  be  such  as  cannot  be  exercised  without  the 
express  permission  of  the  sovereign  power,  that  is  to  say  a  privilege  or  immu- 
nity of  a  public  nature  which  cannot  be  legally  exercised  without  legislative 
grant.  Therefore  the  right  to  carry  on  any  particular  business,  whether  belong- 
ing to  a  natural  or  an  artificial  person,  is  not  necessarily,  or  even  usually,  a 
franchise.  The  right  to  carry  on  such  business  by  a  corporation  organized 
under  a  special  charter  or  general  law  is  not  a  franchise,  but  a  power,  provided 
such  business  might  be  conducted  by  any  citizen  who  chose  to  engage  in  it.8 
And  so  a  distinction  must  be  observed  between  the  franchise  of  a  corporation 


a  private  corporation,  like  the  right  to  hold 
and  dispose  of  property,  are  its  franchises." 

Taxation.  —  In  Lumberville  Delaware  Bridge 
Co.  v.  Assessors,  55  N.  J.  L.  537,  it  was  said: 
"  The  franchise  that  is  taxed  as  property  is 
the  privilege  enjoyed  by  a  corporation  of  exer- 
cising certain  powers  derived  from  the  state, 
whereas  the  franchise  with  which  we  have  to 
do  is  the  right  to  exist  in  corporate  form  with- 
out  reference  to  the  powers  that  under  such 
form  the  company  may  exercise.  *  *  *  In 
this  state  we  tax  each  of  these  so-called  fran- 
chises. The  former,  as  in  the  case  of  the  right 
to  own  and  operate  a  railroad,  is  taxed  as 
property  having  a  true  value,  which  it  is  the 
duty  of  the  state  board  to  ascertain  for  the 
purposes  of  constitutional  assessment.  On 
the  other  hand,  the  naked  right  of  existing  in 
corporate  form  is  taxed  as  in  the  case  before 
us,  not  at  its  true  value,  as  it  would  have  to 
be  if  it  were  property,  but  at  a  sum  arbitrarily 
imposed  by  the  legislature  as  an  annual  fee, 
the  amount  of  which  is  to  be  computed  by 
reference  to  the  capital  of  the  company  as  a 
criterion.  It  is,  in  short,  a  poll  tax  levied 
upon  domestic  corporations  for  the  right  to  be. 
Such  a  tax  is  not  upon  property  or  assets,  and 
does  not  in  any  way  concern  the  nature  of  the 
business  the  company  may  be  authorized  to 
carry  on." 

Corporate  Franchise,  and  Franchises  of  the  Cor- 
poration.—  In  Memphis,  etc.,  R.  Co.  v.  Rail- 
road Com'rs,  112  U.  S..  619,  it  was  said: 
"  The  essential  properties  of  corporate  exist- 
ence are  quite  distinct  from  the  franchises  of 
the  corporation.  The  franchise  of  being  a 
corporation  belongs  to  the  corporators,  while 
the  powers  and  privileges  vested  in  and  to  be 
exercised  by  the  corporate  body  as  such,  are 
the  franchises  of  the  corporation.  The  latter 
has  no  power  to  dispose  of  the  franchise  of  its 
members,  which  may  survive  in  the  mere  fact 
of  corporate  existence  after  the  corporation 
has  parted  with  all  its  property  and  all  its 
franchises."  See  also  Hazelton  Boiler  Co.  v. 
Hazelton  Tripod  Boiler  Co.,  137  111.  233. 

What  Included. —  In  Chesapeake,  etc.,  R. 
Co.  v.  Miller,  114  U.  S.  185,  it  was  said:  "As 
was  said  on  this  point  in  Morgan  v.  Louisiana, 
93  U.  S.  223:  '  Much  confusion  of  thought  has 
arisen  in  this  case  and  in  similar  cases  from 
attaching  a  vague  and  undefined  meaning  to 
the  term  franchises.  It  is  often  used  as  syn- 
onymous with  rights,  privileges,  and  immuni- 
ties, though  of  a  personal  and  temporary 
character;  so  that,  if  any  one  of  these  exists. 


it  is  loosely ,  termed  a  franchise,  and  is  sup- 
posed to  pass  upon  a  transfer  of  the  franchises 
of  the  company.  But  the  term  must  always  be 
considered  in  connection  with  the  corporation 
or  property  to  which  it  is  alleged  to  appertain. 
*  *  *  They  are  positive  rights  or  privileges, 
without  the  possession  of  which  the  road  of  the 
company  could  not  be  successfully  worked.. 
Immunity  from  taxation  is  not  one  of  them. 
The  former  may  be  conveyed  to  a  purchaser  of 
the  road  as  part  of  the  property  of  the  com- 
pany; the  latter  is  personal  and  incapable  of 
transfer  without  express  statutory  direction.'  " 
In  Bridgeport  v.  New  York,  etc.,  R.  Co,,  36 
Conn.  266,  it  was  said:  "  The  term  franchise 
has  several  significations,  and  there  is  some 
confusion  in  its  use.  The  better  opinion,  de- 
duced from  the  authorities,  seems  to  be  that 
it  consists  of  the  entire  privileges  embraced  in 
and  constituting  the  grant." 

1.  Brady  v.  Moulton,  61  Minn.  185,  in  which 
case  it  was  held  that  a  statute  authorizing  a 
village  to  issue  bonds  for  waterworks  was  not 
the  grant  of  a  corporate  franchise.  See  also 
Atty.-Gen.  v.  Chicago,  etc.,  R.  Co.,  35  Wis. 
425- 

2.  Powers.  —  State  v.  Minnesota  Thresher 
Mfg.  Co.,  40  Minn.  225,  in  which  case  the 
court  said:  "  The  kinds  of  business  which 
corporations  organized  either  under  title  2, 
c.  34  [of  Gen.  St&t.  1878],  or  under  the  Act  of 
1873,  are  authorized  to  carry  on,  are  powers 
but  not  franchises,  because  it  is  a  right  pos- 
sessed by  all  citizens  who  choose  to  engage  in 
it,  without  any  legislative  grant.  The  only 
franchise  which  such  corporations  possess  is 
the  general  franchise  to  be  or  exist  as  a  cor- 
porate entity.  Hence,  if  they  engage  in  any 
business  not  authorized  by  the  statute,  it  is 
ultra  vires,  or  in  excess  of  their  powers,  but 
not  a  usurpation  of  franchises  not  granted,  nor 
necessarily  a  misuser  of  those  granted." 

Franchise  Distinguished  from  Exercise  of  Fran- 
chise.—In  Middlebury  Bank  v.  Edgerton,  30 
Vt.  190,  it  was  said:  "  It  is  not  necessary  in 
this  case  that  we  should  hold  that  the  fran- 
chise to  this  company,  t&  be  a  corporation,  is 
a  subject  of  sale  or  transfer.  The  right  to 
build,  own,  manage,  and  run  a  railroad,  and 
take  the  tolls  thereon,  is  not  of  necessity  of  a 
corporate  character  or  dependent  upon  corpo- 
rate rights.  It  may  belong  to  and  be  enjoyed 
by  natural  persons,  and  there  is  nothing  in  its 
nature  inconsistent  with  its  being  assignable." 
Citing  Peter  v.  Kendal,  6  B.  &  C.  703,  13  E.  C. 
L.  299;  Com.  Dig.,  tit.  Grant,  C. 
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and  other  property  acquired  by  it.1 

Examples.  —  For  examples  of  rights  or  privileges  which  have  been  held  to  be 
or  not  to  be  franchises,  and  for  definitions  of  particular  franchises,  see  note  2. 


1.  Franchise  Distinguished  from  Property  Ac- 
quired.—  Evangelical  Lutheran  St.  John's  Or- 
phan Home  v.  Buffalo  Hydraulic  Assoc.,  64 
N.  Y.  561. 

In  Tuckahoe  Canal  Co.  v.  Tuckahoe,  etc.,  R. 
Co.,  11  Leigh  (Va.)  78,  it  was  said:  "  Now, 
I  take  a  franchise  to  be,  (i)  an  incorporeal 
hereditament;  and  (2)  a  privilege  or  authority 
vested  in  certain  persons  by  grant  of  the  sov- 
ereign (with  us,  by  special  statute),  to  exercise 
powers  or  to  do  and  perform  acts  which  with- 
out such  grant  they  could  not  do  or  perform. 
Thus,  it  is  a  franchise  to  be  a  corporation, 
with  power  to  sue  and  be  sued,  and  to  hold 
property  as  a  corporate  body.  So  it  is  a  fran- 
chise to  be  empowered  to  build  a  bridge  or 
keep  a  ferry  over  a  public  stream,  with  a 
right  to  demand  tolls  or  ferriage;  or  to  build  a 
mill  upon  a  public  river,  and  receive  tolls  for 
grinding,  etc.  But  the  franchise  consists  in 
the  incorporeal  right;  the  property  acquired  is 
not  the  franchise.  A  bank  has  a  right  to  pur- 
chase a  banking  house;  when  purchased,  is 
the  house  a  franchise?  Surely  not,  for  it  ib 
corporeal,  whereas  a.  franchise  is  incorporeal." 

A  Sale  of  Property  belonging  to  a  corporation 
is  not  a  sale  of  any  franchise  of  the  corpora- 
tion. Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal. 
590.  See  also  the  title  Corporations  (Pri- 
vate), vol.  7,  p.  734- 

A  franchise  does  not  include  property  gained 
by  the  exercise  thereof.  Bridgeport  v.  New 
York,  etc  ,  R.  Co.,  36  Conn.  266. 

2.  Examples.  —  See  also  such  specific  titles  as 
Bridges,  vol.  4,  p.  945;  Ferries,  vol.  12,  p. 
1086;  Fish  and  Fisheries,  vol.  13,  p.  554; 
Gas  Companies, /w//  Railroads;  Street  Rail- 
roads, etc. 

Office.  (See  also  Office.)  —  Where  the  right 
to  hold  a  municipal  office  depends  upon  the 
legality  of  the  incorporation  of  the  municipal- 
ity, a  franchise  is  involved  in  a  quo  warranto 
proceeding  to  test  the  right  to  office.  People 
v.  Cooper,  139  III.  485;  People  v.  Spring  Val- 
ley, 129  111.  169,  overruling  People  v.  Holtz,  92 
111.  426;  Graham  v.  People,  104  111.  321. 

But  where  the  legalily  of  the  incorporators 
is  not  in  issue  a  franchise  is  not  involved;  an 
office  is  not  a  franchise.  People  v.  Holtz,  92 
111.  426;  McGrath  v.  People,  100  111.  464;  Peo- 
ple v.  Spring  Valley,  129  111.  169;  Board  of 
Trade  v.  People,  91  111.  80;  People  v.  Carver, 
19  Colo.  86. 

A  statute  provided  that  appeals  might  be 
had  to  the  Supreme  Court  in  all  cases  where  a 
judgment  appealed  from  related  to  a  fran- 
chise or  a  freehold.  It  was  held  that  under 
this  statute  no  appeal  lay  from  the  judgment 
of  ouster  entered  by  a  District  Court  in  an  ac- 
tion for  the  usurpation  of  a  public  office. 
Londoner  v.  People,  15  Colo.  247. 

Same  —  Power  to  Appoint  to  Office.  —  In  Frey 
v.  Michie,  68  Mich.  329,  it  was  held  that  a 
power  of  appoin  tment  to  office  was  a  franchise. 

Same  —  Quo  Warranto  —  Right  to  Preside  over 
Meeting.  —  In  Cochren  v.  McCleary,  22  Iowa 
75,  it  was  held  that  the  right  of  a  mayor  to 
preside  over  the  meetings  of  the  city  council 


was  a  franchise  within  the  meaning  of  a  stat- 
ute providing  that  the  right  to  a  franchise. 
might  be  tested  by  an  information  in  the  na- 
ture of  a  quo  warranto.  See  also  Reynolds  v. 
Baldwin,  1  La.  Ann.  162;  and  the  title  Quo 
Warranto. 

Licensing  the  Sale  of  Intoxicating  Liquors. 
(See  also  the  title  Intoxicating  Liquors.)  — 
Within  a  statute  granting  the  right  of  appeal 
where  a  franchise  is  involved,  it  was  held 
that  the  right  to  license  the  sale  of  intoxicat- 
ing liquors  was  not  within  the  definition  of  a 
franchise.  People  v.  Matthews,  53  111.  App. 
305: 

Eminent  Domain.  (See  also  the  title  Eminent 
Domain,  vol.  10,  p.  1043.)  —  Where  a  statute 
provided  that  an  appeal  might  be  had  in  a 
case  involving  a  franchise  it  was  held  that 
power  in  a  raihoad  company  to  exercise  a 
right  of  eminent  domain  in  a  city  was  a  fran- 
chise. Chicago,  etc.,  R.  Co.  v.  Dunbar,  95  111. 
571. 

But  where  the  right  to  condemn  a  right  of 
way  is  not  questioned,  but  only  the  regularity 
of  the  proceedings  and  the  jurisdiction  of  the 
commissioners  to  proceed,  no  question  of  a 
franchise  is  involved.  Highway  Com'rs  v. 
Chicago,  etc.,  R.  Co.,  34  111.  App.  32. 

Proceedings  to  ascertain  the  amount  of 
damages  to  be  paid  for  land  condemned  in- 
volve no  franchise.  Springfield,  etc.,  R.  Co. 
v.  Peters,  8  111.  App.  300. 

Same  —  Parks.  —  In  Thompson  v.  Moran,  44 
Mich.  605,  it  was  held  that  the  right  of  a  city 
to  take  possession  of  and  improve  as  a  public 
park  lands  outside  of  its  limits  came  only  by 
sovereign  grant  and  was  a  public  franchise. 
The  court  said:  "  This  is  not  the  ordinary 
case  of  a  city  park.  Belle  Isle  is  outside  the 
city  limits,  and  it  is  not  pretended  that  the  city 
could  have  purchased,  improved,  and  con- 
trolled the  same  as  a  public  park  except  by 
virtue  of  special  legislation.  This  legislation 
was  obtained  (Local  Acts  1879,  p.  215),  and  it 
not  only  empowered  the  city  to  purchase  and 
create  a  debt  therefor,  but  to  erect  a  toll 
bridge  across  to  the  island,  and  to  extend  its 
police  authority  over  the  territory.  Here  were 
very  important  franchises  which  the  city  could 
not  pretend  to  claim  except  by  this  sovereign 
grant." 

Street  Railroads.  (See  also  the  titles  Street 
Railroads;  Streets.)  —  The  right  to  con- 
struct and  operate  a  railroad  in  public  streets 
has  been  held  &  franchise.  Milhau  v.  Sharp, 
27  N.  Y.  611 ;  Davis  v.  New  York,  14  N.  Y. 
532;  People  v.  Kerr,  37  Barb.  (N.  Y.)  393; 
People  v.  Sutter  St.  R.  Co.,  117  Cal.  604. 

But  where  a  .company  was  incorporated  by 
the  legislature,  with  power  to  construct,  main- 
tain, and  operate  a  railroad  in  a  city,  upon  the 
consent  of  the  city,  in  such  manner  and  upon 
such  conditions  as  the  city  might  impose,  and 
the  city,  by  ordinance,  granted  the  privilege 
of  constructing  the  railroad  upon  the  street, 
the  grant  by  the  city  was  held  to  be  a  mere 
license,  and  not  a  franchise.  A  franchise 
emanates  from  the  state.  Chicago  City  R, 
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Co.  v.  People,  73  111.  542.  See  also  Chicago 
Municipal  Gas-Light,  etc.,  Co.  v.  Lake,  130 
111.  56. 

And  an  action  to  test  the  authority  of  a  rail- 
road company  to  use  a  public  street  does  not 
involve  a  franchise.  Parlin  v.  Mills,  11  111. 
App.  396,  106  111.  60. 

Jn  Denver,  etc.,  R.  Co.  v.  Denver  City  R. 
Co.,  2  Colo.  682,  it  was  held  that  the  right  to 
construct  and  operate  a  street  railway  in  the 
city  and  to  take  tolls  from  persons  traveling 
thereon  was  a  franchise  \\  hich  the  sovereign 
authority  alone  could  grant. 

Gas  Company.  (See  also  the  title  Gas  Com- 
panies.)—  In  Jersey  City  Gas  Co.  v.  D  wight, 
29  N.  J.  Eq.  242,  it  was  held  that  the  right  of 
putting  gas  pipes  in  the  streets  of  a  city  was  a 
franchise  which,  the  state  alone  could  grant. 
To  the  same  effect  see  State  v.  Cincinnati  Gas- 
Light,  etc.,  Co.,  18  Ohio  St.  262;  Brooklyn 
Cent.  R.  Co.  v.  Brooklyn  City  R.  Co.,  32 
Barb.  (N.  Y.)  358;  Brooklyn  v.  Jourdan, 
(Brooklyn  City  Ct.)  7  Abb.  N.  Cas.  (N.  Y.)  23. 

But  in  Maybury  v.  Mutual  Gas-Light  Co.,  38 
Mich.  155,  it  was  held  that  the  right  to  lay  gas 
pipes  in  the  streets  of  a  city  was  not  a  fran- 
chise, but  a  local  easement. 

Railroad  Franchises.  (See  also  the  title  Rail- 
roads.) —  In  Blake  v.  Winona,  etc.,  R.  Co.,  19 
Minn.  418,  it  was  said  that  the  right  to  make 
and  maintain  a  railway  and  take  tolls  or  fares 
thereon  is  a  franchise,  just  as  is  the  right  to 
build  an  ordinary  road,  and  levy  tolls  thereon. 

In  Memphis,  etc.,  R.  Co.  v.  Railroad 
Com'rs,  112  U.  S.  619,  it  was  said:  "  All  the 
franchises  necessary  or  important  to  the  bene- 
ficial use  of  the  railroad  could  as  well  be  exer- 
cised by  natural  persons." 

Same  —  Rights  Essential  to  Operation  of  Corpo- 
ration. —  The  franchises  of  a  railroad  corpora- 
tion are  rights  or  privileges  which  are 
essential  to  the  operations  of  the  corporation, 
and  without  which  its  roads  and  works  would 
be  of  little  value;  such  as  the  franchise  to  run 
cars,  to  take  tolls,  to  appropriate  earth  and 
gravel  for  the  bed  of  its  road,  or  water  for  its 
engines,  and  the  like.  They  are  positive 
rights  or  privileges  without  the  possession  of 
which  the  road  of  the  company  could  not  be 
successfully  worked.  Morgan  v.  Louisiana, 
93  U.  S.  217;  Slate  v.  Maine  Cent.  R.  Co.,  66 
Me.  512;  East  Tennessee,  etc.,  Co.  v.  Ham- 
blen County,  102  U.  S.  277;  Lawrence  v.  Mor- 
gan's Louisiana,  etc.,  R.,  etc.,  Co.,  39  La. 
Ann.  427. 

Right  to  Collect  Tolls  upon  Logs.  (See  also 
the  title  Boom  Companies,  vol.  4,  p.  714.)  — 
The  right  to  collect  tolls  upon  logs  put  into  a 
river,  granted  by  statute,  is  a  franchise,  and 
like  other  property  must  have  a  certain  owner. 
Sellers  v.  Union  Lumbering  Co.,  39  Wis.  527. 

Tolls.  —  The  right  to  collect  tolls  on  bridges, 
roads,  etc.,  is  a  franchise.  Truckee,  etc., 
Turnpike  Road  Co.  v.  Campbell,  44  Cal.  89; 
Blake  v.  Winona,  etc.,  R.  Co.",  19  Minn.  418; 
Beekman  v.  Saratoga,  etc.,  R.  Co.,  3  Paige 
(N.  Y.)  75;  Davis  v.  New  York,  14  N.  Y.  523. 
See  also  the  title  Bridges,  vol.  4,  p.  945. 

"Water-works  Company.  —  The  privileges 
granted  to  a  water-works  company  of  laying 
down  pipes  in  the  streets,  ways,  and  alleys  of 
a  city  and  of  collecting  rates  for  water  fur- 
nished have   been    held  to   be  franchises. 


Spring  Valley  Water  Works  v.  Schottler,  62 
Cal.  69;  Milhau  v.  Sharp,  27  N.  Y.  619. 

Banking.  (See  also  the  title  Banks  and 
Banking,  vol.  3,  p.  792.) —  In  State  v.  Scougal, 
3  S.  Dak.  55,  it  was  held  that  the  business  of 
banking  by  discounting  and  negotiating  prom- 
issory notes,  bills  of  exchange,  drafts,  and 
other  evidences  of  debt,  by  receiving  deposits, 
by  buying  and  selling  exchange,  coin,  and 
bullion,  and  by  loaning  money  on  personal 
security,  was  not  a  franchise.  To  the  same 
effect  see  Augusta  Bank  v.  Earle,  13  Pet.  (U. 
S.)  575.  In  both  these  cases  it  was  observed 
that  one  banking  privilege,  viz.,  the  privilege 
of  issuing  bank-notes,  was  a  franchise. 

The  right  ot  an  insurance  company  to  carry 
on  banking  business  has  been  held  to  be  a 
franchise.  See  People  v.  Utica  Ins.  Co.,  15 
Johns.  (N.  Y.)  387.  And  in  Slate  v.  Stebbins, 
1  Stew.  (Ala.)  312;  Milhau  v.  Sharp,  27  N.  Y. 
619;  Curtis  v.  Leavitt,  15  N.  Y.  170,  banking 
privileges  were  held  to  be  franchises.  In  the 
last-cited  case  it  was  held  that  the  bank's 
right  to  borrow  money  in  conducting  its  busi- 
ness did  not  constitute  a  franchise. 

Patents.  (See  also  the  title  Patents.) — In 
Reg.  v.  County  Ct.  Judge,  (1891)  2  Q.  B.  263, 
it  was  held  that  the  grant  of  letters  patent  for 
the  use  of  a  new  invention  was  a  franchise 
within  an  English  statute  providing  that 
County  Courts  should  not  have  jurisdiction  in 
cases  involving  a  franchise. 

Grant  of  Monopoly.  (See  also  the  title  Mo- 
nopolies.)—  A  grant  of  the  exclusive  right  of 
making  cards  within  the  realm  has  been  held 
in  England  to  be  a  franchise.  Dorsey  v. 
Allen,  85  N.  Car.  358;  Reg.  v.  County  Ct. 
Judge,  (1891)  i  Q.  B.  793,  affirmed  (1891)  2  Q. 
B.  263. 

Trade-mark.  (See  also  the  title  Trade-marks.) 
—  A  trade-mark  has  been  held  not  to  be  a  fran- 
chise. Hazelton  Boiler  Co.  z..  Hazelton  Tri- 
pod Boiler  Co.,  137  111.  233.  In  that  case  the 
court  said:  "  It  is  not  a  privilege  emanating 
from  the  sovereign  power  of  the  state,  owing 
its  existence  to  a  grant,  or  a  prescription  pre- 
supposing a  grant,  but  it  is,  on  the  contrary, 
the  name,  symbol,  figure,  letter,  form,  or  de- 
vice adopted  and  used  by  a  manufacturer  or 
merchant  in  order  to  designate  the  goods  he 
manufactures  or  sells  and  distinguish  them 
from  those  manufactured  or  sold  by  another." 

Wharfage.  (See  also  the  title  Wharfs  and 
Wharfage.)  —  The  right  to  construct  and 
maintain  a  pier  and  take  wharfage  has  been 
held  to  be  a  franchise.  Augusta  Bank  v. 
Earle,  13  Pet.  (U.  S.)  595,  followed  in  Smith  v. 
New  York,  6S  N.  Y.  555;  Pelham  v.  The  B.  F. 
Woolsey,  16  Fed.  Rep.  422;  Davis  v.  New 
York,  14  N.  Y.  523;  Curtis  v.  Leavitt,  15  N.  Y. 
170;  Walsh  v.  New  York  Floating  Dry  Dock 
Co.,  77  N.  Y.  452;  Delaware,  etc.,  Canal  Co. 
v.  Lawrence,  2  Hun  (N.  Y.)  T93. 

Telegraph  Company.  —  See  California  State 
Tel.  Co.  v.  Alta  Tel.  Co..  22  Cal.  422;  and  see 
the  title  Telegraph  and  Telephone  Com- 
panies. 

Bridge  a  Franchise.  —  See  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  (U.  S.)420; 
Davis  v.  New  York,  14  N.  Y.  523;  Thompson 
v.  People.  23  Wend.  (N.  Y.)  537;  Chenango 
Bridge  Co.  Paige,  83  N.  Y.  178.  And  see 
the  title  Bridges,  vol.  4,  p.  945. 

Volume  XIV. 


Definitions. 


FRA  NK UNITE  —  FRA  TERN  A  L. 


Definitions. 


FRANKLINITE.  —  See  note  I. 

FRANKTENEMENT.  —  "  Franktenement  "  is  an  old  English  term  equivalent 
to  freehold.2 

FRATERNAL  — FRATERNITY.  — See  note  3. 


Act  Providing  for  Determination  of  Claim 
Against  State.  —  In  Dike  v.  State,  38  Minn. 
366,  it  was  held  that  an  act  providing  for  the 
judicial  determination  and  adjustment  of  two 
alleged  claims  of  W.  H.  Dike  was  not  in  viola- 
tion of  a  constitutional  provision  that  the 
legislature  should  not  enact  any  special  or  pri- 
vate law  granting  special  or  exclusive  privi- 
leges, immunities,  or  franchises. 

Withdrawal  of  Franchise.  (See  also  the  title 
Impairment  of  Obligation  of  Contracts.) 
—  The  constitution  of  a  state  reserved  the 
right  of  withdrawing  franchises  in  case  of 
all  private  charters  thereafter  granted.  In 
construing  this  provision,  it  was  said  in  At- 
lantic, etc.,  R.  Co.  v.  Georgia,  98  U.  S.  359: 
"  These  provisions  of  the  code  became,  in  sub- 
stance, a  part  of  the  charter.  Maine  Cent.  R. 
Co.  v.  Maine,  96  U.  S.  499.  It  is  quite  too 
narrow  a  definition  of  the  word  franchise, 
used  in  this  statute,  to  hold  it  as  meaning  only 
the  right  to  be  a  corporation.  The  word  is 
generic,  covering  all  the  rights  granted  by  the 
legislature.  As  the  greater  power  includes 
every  less  power  which  is  a  part  of  it,  the 
right  to  withdraw  a  franchise  must  authorize 
a  withdrawal  of  every  or  any  right  or  privi- 
lege which  is  a  part  of  the  franchise.  So  it 
was  held  in  Central  R.,  etc.,  Co.  v.  State,  54 
Ga.  401."  See  also  Macon,  etc.,  R.  Co.  v. 
Gibson,  85  Ga.  12. 

1.  Franklinite.  —  A  deed  conveyed  all  the 
zinc  and  other  ores  upon  certain  land, 
"  except  the  metal  or  ore  called  franklinite 
and  iron  ores,  where  it  exists  separate  from  the 
zinc."  In  construing  this  provision  the  court 
said:  "  This  is  the  first  deed  in  which  the  word 
franklinite  was  ever  used.  In  all  previous 
deeds  this  franklinite  had  always  been  con- 
veyed under  the  name  either  of  zinc  or  an 
iron  ore.  Franklinite  was  not  properly  either 
a  metal  or  an  ore;  it  was  zinc  and  iron  in 
chemical  combination,  and  [there]  could  no 
more  be  an  ore  of  franklinite  than  there 
could  be  an  ore  of  brass.  *  *  *  He  there- 
fore, in  this  exception,  calls  it  by  both  names, 
viz.,  '  excepting  the  ore  or  metal  called  frank- 
linite and  iron  ores,'  having  the  word  '  called  ' 
understood  before  the  word  '  iron  '  as  well  as 
before  the  word  franklinite,  inadvertently 
using  the  plural  of  '  ore,'  by  reason  of  its  imme- 
diately following  the  two  words  '  franklinite 
and  iron.'  There  was  only  one  thing  meant  to 
be  excepted,  and  that  was  the  thing  called 


both  franklinite  and  iron  ore,  and  that  only 
when  it  existed  separate  from  the  zinc.  If  it 
had  been  intended  to  except  two  things,  viz., 
a  thing  that  was  called  franklinite  and  a 
different  thing  that  was  called  iron  ore,  the 
language  would  not  be  what  it  is."  New  Jer- 
sey Zinc  Co.  v.  Boston  Franklinite  Co.,  15  N. 
J.  Eq.  445. 

2.  Franktenement.  (See  also  the  title  Estates, 
vol.  ir,  p.  364.)  —  In  Hoge  v.  Hollister,  2 
Tenn.  Ch.  610,  it  was  said:  "'An  estate  of 
freehold,'  he  [Blackstone]  adds,'  is  defined  by 
Britton  to  be  the  possession  of  the  soil  by  a 
freeman.  And  St.  Germyn  tells  us  that  the 
possession  of  the  land  is  called,  in  England, 
the  franktenement  or  freehold."  Such  es- 
tate, therefore,  and  no  other,  as  requites  ac- 
tual possession  of  the  land,  is,  legally  speak- 
ing, freehold.'    2  Black.  Com.  103,  104." 

3.  "  A  fraternity  is  some  people  of  a  place 
united  together,  in  respect  of  a  mystery  and 
business,  into  a  company."  Cuddon  v.  East- 
wick,  1  Salk.  192.  See  also  the  titles  Free- 
masons, post;  Societies  and  Clubs. 

Fraternal-Beneficial  Societies.  (See  also  the 
title  Benevolent  or  Beneficial  Associations, 
vol.  3,  p.  1041.) — In  National  Union  v.  Mar- 
low,  74  Fed.  Rep.  778,  it  was  said:  "  It  is  note- 
worthy that  while  the  phrase  fraternal-bene- 
ficial  is  used  in  the  connection  above  shown  to 
designate  a  particular  kind  of  societies  or  asso- 
ciations that  may  be  incorporated,  yet  it  was 
not  thought  necessary  to  otherwise  define  the 
desciiptive  phrase  thus  employed.  We  must 
accordingly  assume  that  the  words  fraternal- 
beneficial  were  used  in  their  ordinary  sense  — 
to  designate  an  association  or  society  that  is 
engaged  in  some  work  that  is  of  a  fraternal 
and  beneficial  character.  According  to  this 
view,  a /rotemaJ-beneficial  society,  within  the 
purview  of  the  Missouri  statute,  would  be  one 
whose  members  have  adopted  the  same,  or  a 
very  similar,  calling,  avocation,  or  profession, 
or  who  are  working  in  unison  to  accomplish 
some  worthy  object,  and  who  for  that  reason 
have  banded  themselves  together  as  an  asso- 
ciation or  society  to  aid  and  assist  one  another, 
and  to  promote  the  common  cause.  The  term 
fraternal  can  properly  be  applied  to  such 
an  association,  for  the  reason  that  the  pur- 
suit of  a  common  object,  calling,  or  pro- 
fession usually  has  a  tendency  to  create  a 
brotherly  feeling  among  those  who  are  thus 
engaged." 
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CROSS-RE  IE  HE  NCES. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
vol.  9,  p.  675,  and  references  there  given. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  AGENCY,  vol.  1,  p.  930;  CATCHING 
BARGAIN,  vol.  5,  p.  764;  CONTRACTS,  vol.  7,  p.  88;  DAMAGES,  vol. 
8,  p.  537;  EQUITY,  vol.  11,  p.  145;  ESTOPPEL,  vol.  11,  p.  385;  EXEM- 
PLARY DAMAGES,  vol.  12,  p.  2;  FALSE  PERSONATION,  vol.  12,  p. 
786;  FALSE  PRETENSES  AND  CHEATS,  vol.  12,  p.  792;  FRAUDU- 
LENT SALES  AND  CONVEYANCES,  post;  IMPLLED  WARRANTY; 
INTERPRETA  TION  AND  CONSTRUCTION;  MISTAKE;  RESCIS- 
SION; SALES;  STATUTE  OF  FRAUDS;  UNDUE  INFLUENCE; 
VENDOR  AND  PURCHASER.  See  also  the  titles  dealing  with  relations  of 
trust  and  confidence,  such  as  ATTORNEY  AND  CLIENT,  vol.  3,  p.  278; 
EXECUTORS  AND  ADMINISTRATORS,  vol.  it,  p.  720;  GUARDIAN 
AND  WARD;  HUSBAND  AND  WIFE;  PARENT  AND  CHILD; 
TRUSTS  AND  TRUSTEES,  etc. 


1.  Definition  and  Nature  of  Fraud  —  1.  In  General.  —  Fraud  may  give 
rise  to  various  remedies,  both  at  law  and  in  equity,  and  circumstances  that 
amount  to  fraud  for  the  purpose  of  one  remedy  do  not  necessarily  constitute 
fraud  for  the  purpose  of  another.  Further  than  this,  whether  or  not  there  is 
a  case  of  fraud  always  involves  an  investigation  of  facts,  and  it  is  seldom  that 
any  two  cases  are  precisely  alike  in  their  circumstances.1  It  is  impossible, 
therefore,  to  frame  a  definition  of  fraud  that  will  apply  in  all  cases.3  Indeed, 
it  was  said  as  long  ago  as  when  Hovenden  wrote,  and  with  good  reason,  that 
it  would  be  dangerous  and  unwise  to  give  a  definition  of  fraud  so  inclusive 
and  exclusive  as  to  fix  the  limit,  since  the  ingenuity  of  the  unscrupulous  would 
discover  a  means  of  evasion.3 

2.  Classification  of  Fraud.  —  In  a  celebrated  English  case*  Lord  Chancellor 
Hardwicke  divided  fraud  into  four  classes: 

Fraud  Arising  from  Facts  and  Circumstances  of  Imposition.  —  The  first  class  is  fraud 
which  is  dolus  malus,  or  fraud  arising  from  facts  and  circumstances  of  imposi- 
tion. This  is  a  case  of  actual  fraud,  and  is  the  plainest  case  of  fraud  with 
which  the  courts  have  to  deal.5 


1.  Definition  of  Fraud.  —  See  the  observations 
of  Bigelow,  C.  J.,  in  Reynolds  v.  Reynolds,  3 
Allen  (Mass.)  606. 

2.  In  Wise  v.  Fuller,  29  N.  J.  Eq  257.  it  was 
said  by  Vice-Chancellor  Van  Fleet,  speaking 
of  fraud  in  equity  "  No  definition  of  fraud 
can  be  framed  which  will  serve  as  a  safe  test 
in  every  case.  The  best  effort  in  that  direc- 
tion must  prove  abortive.  Each  case  must  be 
determined  on  its  own  peculiar  facts." 

And  in  State  v.  Holloway,  8  Blackf.  (Ind.) 
47,  it  was  said  by  Perkins,  J.:  "  The  books 
furnish  us  with  no  general  exclusive  definition 
of  what  constitutes  fraud;  and  where  prec- 
edents fail  in  determining  a  particular  case 
it  is,  to  a  great  extent,  left  to  the  conscience  of 
the  chancellor  to  decide."  See  also  Marsh  v. 
Cook  32  N.  J.  Eq.  267. 

3.  1  Hov.  on  Frauds  13. 

In  Du  Flon  v.  Powers,  14  Abb.  Pr.  N.  S.  (N. 
Y.  City  Ct.)  393,  Neilson,  J.,  said:  "Late 
writers  have  respected  that  view  (1  Story  Eq. 
J.,  §  186;  2  Pars.  Cont.  (5th  ed.).  p.  769),  and 
the  most  respectable  attempts  to  give  such  a 
definition  have  met  with  criticism.  On  the 
whole  our  courts  have  considered  it  most  safe 


and  wise  to  leave  each  case  to  be  determined 
according  to  its  own  peculiar  facts  and  circum- 
stances, and  the  application  of  well-settled 
principles."  And  see  Lehman  v.  Shackleford, 
50  Ala.  437;  Meldrum  v.  Meldrum,  15  Colo. 
478. 

4.  Lord  Hardwicke's  Classification  of  Fraud.  — 

Chesterfield  v.  Janssen,  2  Ves.  125,  1  White 
&  T.  Lead.  Cas.  624.  See  also  Hinchman  v. 
Evans.  1  N.  J.  Eq.  100. 

5.  Fraud  Arising  from  Facts  and  Circumstances 
of  Imposition. —  Positive  representa  ions  as  to 
material  facts  made  by  one  of  the  parlies  to  a 
sale  or  other  contract,  with  knowledge  of  their 
falsity  and  with  intent  to  deceive,  and  fraud- 
ulent concealment  of  material  farts  by  which 
a  false  impression  is  conveyed,  and  positive 
false  representations  by  third  persons  fraudu- 
lently made  for  the  ourpose  of  inducing  a 
party  to  contract,  are  illustrations  of  this  class 
of  fraud.  See  Pasley  v.  Freeman,  3  T.  R.  51, 
2  Smith's  Lead.  Cas.  66;  Stewart  v.  Wyoming 
Cattle  Ranche  Co.,  128  U.  S.  383;  Roseman  v. 
Canovan,  43  Cal.  110;  Hughes  v.  Robertson, 
1  T.  B.  Mon.  (Ky.)  215,  15  Am.  Dec.  104; 
Brown  v.  Castles,  11  Cush.  (Mass.)  348;  Upton 
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Fraud  Apparent  from  the  Intrinsic  Nature  and  Subject  of  the  Bargain.  —  The  second  class 
is  fraud  apparent  from  the  intrinsic  nature  and  subject  of  the  bargain  itself,  as 
where  the  bargain  is  such  as  no  man  in  his  senses,  and  not  under  delusion, 
would  make  on  the  one  hand,  and  no  honest  and  fair  man  would  accept  on 
the  other.1 

Fraud  Presumed  from  Circumstances  and  Condition  of  the  Parties.  —  The  third  class  of 
fraud  is  such  as  may  be  presumed  from  the  circumstances  and  condition  of  the 
parties  contracting,  as  in  the  case  of  contracts  between  parties  occupying  a 
fiduciary  or  confidential  relation  towards  each  other,  and  dealings  with  a  party 
of  weak  mind.8 

Fraud  upon  Third  Persons.  — The  fourth  class  is  fraud  which  may  be  collected 
or  inferred  from  the  nature  and  circumstances  of  the  transaction,  as  being  an 
imposition  and  deceit  on  other  persons  not  parties  to  the  agreement.3 


v.  Vail,  6  Johns.  (N.  Y.)  i8r,  5  Am.  Dec.  210; 
Dambmann  v.  Schulting,  75  N.  Y.  55;  Dickin- 
son v.  Chesapeake,  etc.,  R.  Co.,  7  W.  Va.  390. 

This  article  treats  principally  of  this  class  of 
fraud,  the  other  classes  being  treated  under 
other  titles. 

1.  Inequitable  and  Unconscientious  Bargains. 
—  The  second  class  of  fraud  includes  inequi- 
table and  unconscientious  bargains,  where 
there  is  no  actual  fraud,  as  where  a  person 
takes  advantage  of  the  improvidence,  or  neces- 
sities and  distress  of  another,  or  of  his  unpro- 
tected situation,  to  make  an  unconscientious 
bargain.  In  such  cases  relief  has  repeatedly 
been  granted  in  equity.  See  Chesterfield 
v.  Janssen,  2  Ves.  125,  I  White  &  T.  Lead. 
Cas.  624;  Aylesford  v.  Morris,  L.  R.  8  Ch.  484; 
Jenkins  v.  Pye,  12  Pet.  (U.  S.)  241;  Wooley  v. 
Drew,  49  Mich.  290;  M'Cants  v.  Bee,  I  Mc- 
Cord  Eq.  (S.  Car.)  383,  16  Am.  Dec.  610;  Mc- 
Cormick  v.  Malin,  5  Blackf.  (Ind.)  509.  And 
seethe  titles  Catching  Bargain,  vol.  5,  p.  764; 
Undue  Influence. 

In  O'Rorke  v.  Bolingbroke,  L.  R.  2  App. 
Cas.  814,  it  was  said:  "  In  ordinary  cases  each 
party  to  a  bargain  must  take  care  of  his  own 
interest,  and  it  will  not  be  presumed  that  un- 
due advantage  or  contrivance  has  been  re- 
sorted to  on  either  side;  but  in  the  case  of  the 
'  expectant  heir,'  or  of  persons  under  pressure 
without  adequate  protection,  and  in  the  case 
of  dealings  with  uneducated  ignorant  persons, 
the  burden  of  showing  the  fairness  of  the 
transaction  is  thrown  on  the  person  who  seeks 
to  obtain  the  benefit  of  the  contract."  See 
also  Evans  v.  Llewellyn,  2  Bro.  C.  C.  150,  1 
Cox  333;  Beynon  v.  Cook,  L.  R.  10  Ch.  389; 
Parsons  v.  Ely,  45  111.  232;  Boynton  v.  Hut- 
bard,  7  Mass.  112;  Bacon  v.  Bonham,  33  N.  J. 
Eq.  614;  Hough  v.  Hunt,  2  Ohio  495,  15  Am. 
Dec.  569. 

In  Dorrill  v.  Eaton,  35  Mich.  302,  it  was  said 
by  Marston,  J.:  "  Courts  of  law  as  well  as  of 
equity  very  frequently  refuse  to  carry  out  the 
express  agreements  of  parties  where  the  result 
would  be  gross  injustice  to  one,  without  any 
corresponding  loss  to  the  other,  calling  for 
such  injustice.  Especially  should  this  be  the 
case  where  an  agreement  made  between  mort- 
gagor and  mortgagee,  or  borrower  and  lender, 
is  sought  to  be  enforced  or  interposed  as  a 
defense.  The  law  should  and  does  scrutinize 
closely  all  such  agreements,  and  refuses  to  en- 
force them,  especially  where,  as  in  this  case, 
to  do  so  would  be  both  unjust  and  uncon- 


scionable." See  also  Butler  v.  Duncan,  47 
Mich.  94,  41  Am.  Rep.  711. 

2.  Fiduciary  and  Confidential  Belations.  — 
Among  the  cases  falling  within  the  third  class 
—  fraud  presumed  from  the  circumstances  and 
condition  of  the  parties  contracting  —  are  cases 
in  which  contracts  are  made  between  persons 
in  a  fiduciary  or  confidential  relation,  as 
trustee  and  cestui  que  trust,  guardian  and 
ward,  attorney  and  client,  husband  and  wife, 
parent  and  child,  etc.  In  such  cases  fraud  is 
presumed  from  the  relation  of  the  parties,  un- 
less fairness  and  good  faith  are  affirmatively 
shown.  See  Wall  v.  Cockerell,  10  H.  L.  Cas. 
229;  Pearson  v.  Benson,  28  Beav.  598;  Stock- 
ton v.  Ford,  11  How.  (U.  S.)  232;  Ward  v. 
Armstrong,  84  111.  151;  Poillon  v.  Martin,  I 
Sandf.  Ch.  (N.  Y.)  569;  Spencer's  Appeal,  80 
Pa.  St.  317.  See  the  title  Undue  Influence. 
And  see  the  specific  titles  Agency,  vol.  1,  p. 
930;  Attorney  and  Client,  vol.  1,  p.  378; 
Trusts  and  Trustees,  etc. 

Mental  Weakness  and  Unprotected  Condition  of 
Party.  —  This  class  also  includes  cases  in 
which  a  contract  is  made  with  a  person  of 
weak  mind.  Cooke  v.  Clayworth,  18  Ves.  Jr. 
12;  Lightfoot  v.  Heron,  3  Y.  &  Coll.  Exch. 
586;  Morley  v.  Loughnan,  (1893)  1  Ch.  736;  Sel- 
den  v.  Myers,  20  How.  (U.  S.)  506;  Allore  v. 
Jewell,  94  U.  S.  506;  McCormick  v.  Malin,  5 
Blackf.  (Ind.)  509;  Rider  v.  Miller,  86  N.  Y. 
507;  Tracey  v.  Sacket,  1  Ohio  St.  54;  Rippy 
v.  Gant,  4  Ired.  Eq.  (39  N.  Car.)  443:  Fish- 
burne  v.  Ferguson,  84  Va.  87;  Crane  v.  Conk- 
lin,  1  N.  J.  Eq.  346,  22  Am.  Dec.  524.  See  the 
title  Undue  Influence. 

3.  Frauds  upon  Third  Persons.  —  Among  the 
cases  of  fraud  falling  within  the  fourth  head 
may  be  mentioned  conveyances  and  transfers 
of  property  by  a  debtor  in  fraud  of  his  credit- 
ors. See  the  title  Fraudulent  Sales  and 
Conveyances,  post. 

So  of  conveyances  of  her  property  by  an  un- 
married woman  pending  a  treaty  of  marriage, 
without  the  knowledge  of  her  intended  hus- 
band. Strathmore  v.  Bowes,  1  Ves.  Jr.  22,  X 
White  &  T.  Lead.  Cas.  471;  Chambers  v. 
Crabbe,  34  Beav.  457;  Logan  v.  Simmons,  3 
Ired.  Eq.  (38  N.  Car.)  487;  Manes  v.  Durant, 
2  Rich.  Eq.  (S.  Car.)  404,  46  Am.  Dec.  65.  See 
the  title  Husband  and  Wife. 

Other  cases  within  this  class  are  marriage 
brokerage  contracts,  which,  though  neither  of 
the  parties  is  deceived,  "  tend  necessarily  to  the 
deceit  on  one  party  to  the  marriage,  or  of  the 
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Fraud  at  Law. 


3.  Actual  and  Constructive  Fraud.  —  Fraud  is  either  actual  or  constructive. 
Actual  Fraud  is  where  a  person  intentionally  deceives  another  by  words  or 

conduct  for  the  purpose  of  inducing  him  to  part  with  property  or  to  surrender 
some  legal  right,  and  thereby  accomplishes  his  purpose.  It  involves  the 
element  of  dishonesty  of  purpose  or  evil  design.1  This  is  the  first  class  of 
fraud  in  Lord  Hardwicke's  classification  above  referred  to. 

Constructive  Fraud  is  such  as  the  law  infers  from  the  relationship  of  the  parties 
or  the  circumstances  by  which  they  are  surrounded,  regardless  of  any  actual 
dishonesty  of  purpose  as  in  the  other  classes  referred  to  above.2  The  expres- 
sion "  constructive  fraud  "  has  been  criticised,3  but  it  is  now  firmly  estab- 
lished in  the  law  of  fraud.  Almost  all  cases  of  constructive  fraud  are  treated 
at  length  under  appropriate  titles  in  other  parts  of  this  work.4 

4.  Legal  Fraud. — The  courts  have  also  used  the  term  ''legal  fraud"  or 
"  fraud  in  law  "  to  designate  what  the  law  regards  as  fraud  in  cases  where 
there  is  no  fraudulent  intent,  or,  in  other  words,  to  distinguish  what  the  law 
regards  as  fraud  from  moral  fraud  or  fraud  in  fact.  The  term  has  been  criti- 
cised as  meaningless,5  but  it  is  frequently  used.6 

5.  Negligence.  — ■  It  has  been  said  that  negligence,  however  gross,  does  not 
amount  to  fraud,  but  is  merely  evidence  to  be  left  to  the  jury,  from  which 
they  may  infer  fraud  or  the  want  of  good  faith.7  As  will  be  shown,  however, 
there  are  many  cases  in  which  fraud  has  been  successfully  predicated  upon 
reckless  statements.** 

6.  Fraud  at  Law  —  a.  As  Ground  for  an  Action  of  Deceit.  —  Fraud 
is  a  civil  wrong  or  tort,  known  as  deceit,  and  gives  the  person  injured  a  right 
of  action  for  damages,  technically  known  as  an  action  of  deceit.  The  action 
will  lie  against  any  person  who  makes  a  false  representation  of  fact,  with 
knowledge  of  its  falsity,  and  with  intent  that  it  shall  be  acted  upon,  when  the 
person  to  whom  it  is  made  acts  upon  it,  and  by  so  doing  suffers  injury.9  For 

parent,  or  of  the  friend."    Per  Lord  Hard-  "  includes  such  contracts  or  acts  as,  though 

wicke  in  Chesterfield  v.  Janssen,  2  Ves.  125,  I  not  originating  in  any  actual  evil  design  or 

White  &  T.  Lead.  Cas.  669.    See  the  title  contrivance  to  perpetrate  a  fraud,  yet  by  their 

Illegal  Contracts.  tendency  to  deceive  or  mislead  others,  or  to 

So  of  an  agreement,  in  the  case  of  a  compo-  violate  private  or  public  confidence,  are  pro- 

sition  with  creditors,  between  the  debtor  and  hibited  bylaw."    Bouvier  Law  Diet.,  Fraud, 

one  of  the  creditors,  to  pay  the  latter  more  than  See  Wainwright  v.  Talcott,  60  Conn.  51. 

is  agreed  to  be  paid  to  the  others,  such  an  3.  Green  v.  Nixon,  23  Beav.  535. 

agreement  being  a  fraud  on  the  other  credit-  4.  See   the   cross-references  in    the  notes 

ors.    See  the  title  Composition  with  Credit-  supra,  under  Classification  of  Fraud. 

ORS,  vol.  6,  p.  392.  5.  "Legal  Fraud."  —  Lord  Bramwell  said  in 

1.  Actual  Fraud  —  Definitions.  —  In  Green  v.  Weir  v.  Bell,  3  Exch.  Div.  243:  "  I  do  not 
Nixon,  23  Beav.  535,  Sir  John  Romilly  said  understand  '  legal  fraud.'  To  my  mind  it 
that  the  word  fraud  "  implies  a  wilful  act,  on  has  no  more  meaning  than  legal  heat  or 
the  part  of  one,  whereby  another  is  sought  to  legal  cold,  legal  light  or  legal  shade.  There 
be  deprived,  by  unjustifiable  means,  of  what  never  can  be  a  well-founded  complaint  of  legal 
he  is  entitled  to."  fraud,  or  of  anything  else,  except  where 

And  in  Mitchell  v.  Kintzer,  5  Pa.  St.  217,  47  some  duty  is  shown,  and  correlative  right,  and 
Am.  Dec.  408,  Judge  Coulter  defined  fraud  as  some  violation  of  that  duty  and  right.  And 
"  all  deceitful  practices  in  depriving  or  en-  when  these  exist  it  is  much  better  that  they 
deavoring  to  deprive  another  of  his  known  should  be  stated  and  acted  on  than  that  re- 
right  by  means  of  some  artful  device  or  plan  course  should  be  had  to  a  phrase  illogical  and 
contrary  to  the  plain  rules  of  common  hon-  unmeaning,  with  the  consequent  uncertainty." 
esty."  See  infra,  this  title,  Knowledge  and  6.  See  Gibson  v.  Love,  4  Fla.  217;  Stevens 
Intent.  v.  Robinson,  72  Me.  381. 

2.  Constructive  Fraud.  —  "A  constructive  7.  Negligence  and  Fraud  Distinguished.  —  Wil- 
fraud,"  said  the  Alabama  court,  "  is  an  act  son  v.  York,  etc.,  Line  R.  Co.,  11  Gill  &  J. 
which  the  law  declares  to  be  fraudulent,  with-  (Md.)  58.  j 
out  inquiring  into  its  motive;  not  because  8.  See  infra,  this  title,  Knowledge  and  Intent. 
arbitrary  rules  on  this  subject  have  been  laid  9.  Fraud  as  Ground  for  Action  of  Deceit.  —  Pas- 
down,  but  because  certain  acts  carry  in  them-  ley  v.  Freeman,  3  T.  R.  51,  2  Smith's  Lead, 
selves  an  irresistible  evidence  of  fraud."  Mc-  Cas.  66;  Cooper  v.  Schlesinger,  ill  U.  S.  148; 
Broom  v.  Rives,  1  Stew.  (Ala.)  72.  And  see  Hart  v.  Tallmadge,  2  Day  (Conn.)  381,  2  Am. 
Gibson  v.  Love,  4  Fla.  217.  Dec.  105;  Brown  v.  Castles,  n  Cush.  (Mass.) 

According  to  Bouvier,  constructive  fraud     348;  Upton  v.  Vail,  6  Johns.  (N.  Y.)  181,  5  Am. 
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Definition  and  Nature  of  Fraud.  FRA  UD  AND  DECEIT.      Ground  for  Relief  in  Equity. 


the  purpose  of  this  remedy,  fraud  or  deceit  may  be  defined  generally  as  con- 
sisting in  leading  a  person  into  damage  by  wilfully  or  recklessly  causing  him 
to  believe  and  act  upon  a  falsehood.1 

b.  As  Ground  for  Rescission  of  a  Contract.  —  When  fraud  is  con- 
nected with  a  contract  as  an  inducement,  it  need  not  necessarily  be  treated  as 
a  cause  of  action  for  deceit,  but  may  be  relied  upon,  subject  to  certain  limita- 
tions, as  ground  for  rescinding  the  contract  and  recovering  what  has  been 
parted  with.8  By  the  weight  of  authority,  to  constitute  fraud  for  the  purpose 
of  this  remedy,  the  circumstances  must  be  such  as  would  sustain  an  action  of 
deceit.3  There  are  some  cases,  however,  as  will  be  seen  in  the  course  of  this 
article,  in  which  circumstances  have  been  held  to  constitute  fraud  for  the  pur- 
pose of  rescinding  a  contract  even  at  law,  when  they  would  not  be  regarded 
by  the  same  court  as  ground  for  an  action  of  deceit.4 

7.  Fraud  as  Ground  for  Relief  in  Equity.  —  Ordinarily  the  same  circumstances 
are  necessary  to  make  out  a  case  of  fraud  in  equity  as  are  necessary  at  law. 
Certainly,  when  it  is  sought  merely  to  recover  damages  in  equity,  the  same 
elements  are  necessary  to  entitle  the  complainant  to  relief  as  would  be  required 
in  an  action  of  deceit  at  law.5  And  generally,  when  it  is  sought  to  rescind  a 
contract  in  equity,  it  is  necessary  to  make  out  a  case  that  would  entitle  the 
party  to  rescind  at  law.6    There  are  many  cases,  however,  in  which  relief  has 


Dec.  210.  See  infra,  this  title,  Effect  and 
Remedies. 

An  action  of  deceit  will  not  lie  in  any  case 
unless  there  is  either  a  fraudulent  representa- 
tion of  fact  or  a  fraudulent  concealment,  or 
what  is  equivalent  thereto.  Carson  v.  Baillie, 
19  Pa.  St.  375.  57  Am.  Dec.  659. 

1.  Baron  Parke  said  in  Watson  v.  Poulson, 
7  Eng.  L.  &  Eq.  580.  that  all  the  requisites  to 
support  such  an  action  are  "  the  telling  an  un- 
truth, knowing  it  to  bs  an  untruth,  with  intent 
to  induce  a  man  to  alter  his  condition,  and  his 
altering  his  condition  inconsequence,  whereby 
he  sustains  damage."  See  to  the  same  effect 
Ming  v.  Woolfolk,  116  U.  S.  602;  Marshall  v. 
Hubbard,  117  U.  S.  415. 

In  Byard  v.  Holmes,  34  N.  J.  L.  296,  Mr. 
Justice  Woodhull,  in  speaking  of  an  action  of 
deceit,  said:  "  The  action  being  grounded  on 
fraud  in  the  defendant,  concurring  with  dam- 
age to  the  plaintiff  resulting  from  that  fraud, 
to  maintain  it  the  plaintiff  must  allege,  with 
reasonable  certainty,  and  be  prepared  to  prove, 
at  least  these  three  things:  1.  That  the  de- 
fendant made  some  representation  to  the 
plaintiff  meaning  that  he  should  act  upon  it 
2.  That  such  representation  was  false,  and 
that  the  defendant,  when  he  made  it,  knew  it 
to  be  false.  3.  That  the  plaintiff,  believing 
such  representation  to  be  true,  acted  upon  it, 
and  was  thereby  injured."  See  also  Matlock 
v.  Reppy,  47  Ark.  148;  Sellar  v.  Clelland,  2 
Colo.  532. 

In  Brackett  v.  Griswold.  112  N.  Y.  467,  it 
was  said  by  Judge  Andrews:  "There  is  no 
doubt  or  question  as  to  what  elements  are  req- 
uisite to  sustain  an  action  for  false  pretenses. 
The  essential  constituents  of  such  an  action 
have  been  understood  from  the  time  such 
actions  were  first  maintained.  They  are  tersely- 
stated  by  Church,  C.  J.,  in  Arthur  v.  Gris- 
wold. 55  N.  Y.  400,  viz.,  '  Representation, 
falsity,  scienter,  deception,  and  injury.'  There 
must  have  been  a  false  representation,  known 
to  be  such,  made  by  the  defendant,  calculated 
and  intended  to  influence  the  plaintiff,  and 


which  came  to  his  knowledge,  and  in  reliance 
upon  which  he,  in  good  faith,  parted  with 
property  or  incurred  the  obligation  which  oc- 
casioned the  injury  of  which  he  complains. 
All  these  circumstances  must  be  found  to  ex- 
ist, and  the  absence  of  any  one  of  them  is  fatal 
to  a  recovery." 

2.  Fraud  as  Ground  for  Rescinding  Contract.  — 
Selway  v.  Fogg,  5  M.  &  W.  86;  Canham  v. 
Barry,  15  C  B.  603,  80  E.  C.  L.  603;  Peck 
v.  Brewer,  48  111.  54;  Thurston  v.  Blanchard, 
22  Pick.  (Mass.)  18,  33  Am.  Dec.  700;  Burns  v. 
Dockray,  156  Mass.  135;  Wardell  v.  Fosdick, 
13  Johns.  (N.  Y.)  325,  7  Am.  Dec.  383;  Barker 
v.  Dinsmore,  72  Pa.  St.  427,  13  Am.  Rep.  697. 
See  infra,  this  title.  Effect  and  Remedies. 

3.  In  Wilder  v.  De  Cou,  18  Minn.  470,  it  was 
said  that  where  the  defense  in  an  action  on  a 
promissory  note  is  fraud  in  the  sale  of  per- 
sonal property  for  the  price  of  which  the  note 
was  given,  it  must  be  maintained  by  the  same 
facts  that  would  sustain  an  action  for  deceit  in 
the  sale.  To  the  same  effect  is  King  v.  Eagle 
Mills,  10  Allen  (Mass.)  548. 

4.  Arkwright  v.  Newbold,  17  Ch.  Div.  301. 
See  infra,  this  title,  Knowledge  a>id  Intent. 

5.  Fraud  in  Equity.  —  Arkwright  v.  Newbold, 
17  Ch.  Div.  301.  See  infra,  this  title,  Knowl- 
edge and  Intent. 

In  Rejnell  v.  Sprye,  1  De  G.  M.  &  G.  691, 
Lord  Cranworth  said:  "  It  may  be  impossible 
to  give  a  definition  of  what  constitutes  fraud 
in  the  contemplation  of  a  court  of  equity,  so 
as  to  meet  all  the  various  combinations  of  cir- 
cumstances to  which  that  word  may  apply; 
but  there  can  be  no  difficulty  in  saying  that 
whenever  any  one  has,  by  wilful  misrepre- 
sentation, induced  another  to  part  with  his 
rights  on  the  belief  that  such  representations 
were  true,  this  is  in  the  plainest  and  most 
obvious  sense  a  fraud  which  this  court  will  not 
tolerate." 

6.  In  Southern  Development  Co.  v.  Silva, 
125  U.  S.  247,  which  was  a  suit  in  equity  to 
rescind  a  contract  of  purchase  of  a  silver  mine 
on  the  ground  of  fraudulent  representations, 
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been  granted  in  equity  on  the  ground  of  fraud,  when,  according  to  settled 
principles,  the  circumstances  would  not  have  been  regarded  as  showing  fraud 
in  an  action  at  law. 1 

Consolidation  of  Courts  of  Law  and  Equity. —  In  some  jurisdictions,  where  courts  of 
law  and  equity  have  been  consolidated,  relief  on  the  ground  of  fraud  is  granted 
on  equitable  principles,  whether  the  action  be  for  equitable  or  legal  relief.2 

II.  False  Representations  —  1.  In  General.  —  The  clearest  cases  of  actual 
fraud,  and  those  with  which  the  courts  generally  have  to  deal,  are  cases  in 
which  a  person  has  made  a  positive  misrepresentation  or  misstatement  as  to 
the  existence  or  nonexistence  of  a  particular  fact.  In  such  a  case,  he  is  clearly 
guilty  of  fraud  both  at  law  and  in  equity,  if  the  representation  was  as  to  a 
material  fact3  and  was  false;1  if  it  was  of  such  a  character  that  the  other 
party  had  a  right  to  rely  upon  it;6  if  it  was  accompanied  by  knowledge  that 
it  was  false,  or  what  the  law  regards  as  equivalent  to  actual  knowledge,  and  by 
an  intent  to  deceive;6  if  it  was  relied  upon  by  the  other  party,  and  did  in  fact 
deceive;7  and  if  he  has  sustained  damage.9  Under  such  circumstances,  the 
misrepresentation  is  ground  for  an  action  of  deceit  to  recover  the  damages 
sustained,9  for  rescission  of  a  contract  at  law,10  and  for  rescission  of  a  contract 
or  other  relief  in  equity.11 

2.  Subject-Matter  of  the  Representation  —  a.  In  General. — The  subject- 
matter  of  a  false  representation  is  not  generally  material,  so  long  as  the  repre- 


and  to  recover  the  consideration  paid,  it  was 
said  by  Mr.  Justice  Lamar:  "  In  order  to 
establish  a  charge  of  this  character  the  com- 
plainant must  show  by  clear  and  decisive  proof: 
first,  that  the  defendant  has  made  a  repre- 
sentation in  regard  to  a  material  fact;  sec- 
ondly, that  such  representation  is  false; 
thirdly,  that  such  representation  was  not 
actually  believed  by  the  defendant,  on  reason- 
able grounds,  to  be  true;  fourthly,  that  it  was 
made  with  intent  that  it  should  be  acted  on; 
fifthly,  that  it  was  acted  on  by  complainant 
to  his  damage;  and  sixthly,  that  in  so  acting 
on  it  the  complainant  was  ignorant  of  its 
falsity,  and  reasonably  believed  it  to  be  true." 
See  infra,  this  title,  Knowledge  and  Intent. 

1.  See  Trenchard  v.  Wanley,  2  P.  Wms.  167; 
Man  v.  Ward,  2  Atk.  229;  Garth  v.  Cotton,  3 
Atk.  755;  Meldrum  v.  Meldrum,  15  Colo.  478. 

For  illustrations  see  supra,  this  section, 
Classification  of  Fraud,  and  cases  referred  to  in 
the  notes  thereunder.  And  see  infra,  this 
title,  Knowledge  and  Intent,  and  many  cases 
there  referted  to. 

"  Fraud,  in  the  sense  of  a  court  of  equity," 
said  Mr.  Justice  Story,  "  properly  includes  all 
acts,  omissions,  and  concealments  which  in- 
volve a  breach  of  legal  or  equitable  duty, 
trust,  or  confidence,  justly  reposed,  and  are  in- 
jurious to  another,  or  by  which  an  undue  and 
unconscientious  advantage  is  taken  of  an- 
other." ]  Story's  Eq.  Juris.,  §  187.  And  see 
Kennedy  v.  Kennedy,  2  Ala.  571;  Lumpkin  v. 
Snook,  63  Iowa  515;  Gale  v.  Gale,  19  Barb.  (N. 
Y.)  249;  Belcher  v.  Belcher,  10  Yerg.  (Tenn.) 
131;  Story  v.  Norwich,  etc.,  R.  Co.,  24  Conn. 
113;  Sears  v.  Hicklin,  13  Colo.  143. 

2.  Consolidation  of  Courts  of  Law  and  Equity. 
—  This  is  the  case  in  Pennsylvania.  Thus,  in 
that  state,  in  an  action  by  the  vendor  of  land 
to  recover  the  purchase  money,  the  purchaser 
is  allowed  to  show,  for  the  purpose  of  defeat- 
ing a  recovery,  any  circumstances,  including 
circumstances  of  fraud,  that  would  be  ground 
for  refusing  the  vendor  relief  in  a  court  of 
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equity.  Huber  v.  Burke,  11  S.  &  R.  (Pa.)  238; 
Cook  v.  Grant,  16  S.  &  R .  (Pa.)  198,  16  Am. 
Dec.  564;  Harris  v.  Tyson,  24  Pa.  St.  347,  64 
Am.  Dec.  661. 

3.  False  Representations  in  General.  —  See 
infra,  this  title,  Character  of  Representation  as 
One  of  Fact ;  Materiality  of  Representations. 

4.  See  infra,  this  title,  Falsity  of  Representa- 
tions. 

5.  See  infra,  this  title,  Right  to  Rely  en  Rep- 
resentations. 

6.  See  infra,  this  title,  Knowledge  and 
Intent. 

I.  See  infra,  this  title.  Acting  upon  Repre- 
sentations. 

8.  See  infra,  this  title,  Damage  or  Prejudice. 

9.  Action  of  Deceit. —  Pasley  v.  Freeman,  3 
T.  R.  51,  2  Smith's  Lead.  Cas.  66;  Hart  v. 
Tallmadge,  2  Day  (Conn.)  381,  2  Am.  Dec. 
105;  Weatherfoid  v.  Fishback,  4  111.  170;  At- 
wood  v.  Chapman,  68  Me.  38,  28  Am.  Rep.  5; 
Medbury  v.  Watson,  6  Met.  (Mass.)  246,  39 
Am.  Dec.  726;  Upton  v.  Vail,  6  Johns.  (N.  Y.) 
i8r,  5  Am.  Dec.  210.  And  see  infra,  this 
title,  Effect  and  Remedies  —  In  General  —  Action 
of  Deceit,  where  numerous  cases  from  the  dif- 
ferent jurisdictions  are  collected. 

10.  Rescission  of  Contract  at  Law.  —  Urquhart 
v.  Macpherson,  L.  R.  3  App.  831;  Smith  v. 
Richards,  13  Pet.  (U.  S.)  26;  Merritt  v.  Robin- 
son, 35  Ark.  483;  Peck  v.  Brewer,  48  111.  54; 
Thurston  v.  Blanchard,  22  Pick.  (Mass.)  18,  33 
Am.  Dec.  700;  Cary  v.  Hotailing,  1  Hill  (N. 
Y-)  311-  37  Am.  Dec.  323;  Strong  v.  Strong, 
102  N.  Y.  69.  And  see  infra,  this  title,  Effect 
and  Remedies  —  Remedies  at  Law  —  Rescission. 

II.  Rescission  or  Other  Relief  in  Equity. — Ark- 
wright  v.  Newbold,  17  Ch.  Div.  301;  Ferson 
v.  Sanger,  Davies  (U.  S.)  252;  Story  v.  Nor- 
wich, etc.,  R.  Co.,  24  Conn.  94;  Pringle  v. 
Samuel,  1  Litt.  (Ky.)  43,  13  Am.  Dec.  214; 
Parham  v.  Randolph,  4  How.  (Miss.)  435,  35 
Am.  Dec.  403.  And  see  infra,  this  title, 
Effect  and  Remedies  —  Effect  and  Remedies  in 
Equity. 

Volume  XIV. 


False  Representations. 


FRAUD  AND  DECEIT. 


Subject-Matter, 


sentation  is  accompanied  by  the  elements  of  fraud  stated  above.  Representa- 
tions relied  upon  as  constituting  fraud  are  generally  connected  with  some 
contract,  and  constitute  the  inducement  for  entering  into  the  same ; 1  but  it 
need  not  necessarily  be  so.  It  has  repeatedly  been  held  that  a  false  representa- 
tion of  a  fact  by  which  another  is  damaged  may  give  rise  to  an  action  of  deceit, 
whether  made  in  connection  with  a  contract  or  not.* 

b.  Representations  in  Relation  to  Personal  Property.  —  There 
are  any  number  of  cases  in  the  reports  in  which  relief  has  been  granted  on  the 
ground  of  fraud  because  of  false  representations  in  relation  to  personal  prop- 
erty, both  by  way  of  damages  and  by  way  of  rescission  of  contracts,  more 
particularly  in  the  case  of  sales.3 

c  Representations  in  Relation  to  Real  Property.  —  There  was 
formerly  some  doubt  whether  an  action  of  deceit  would  lie  for  false  representa- 
tions in  relation  to  real  property,  but  it  is  now  well  settled  that  such  an  action 
will  lie  as  well  when  the  representation  relates  to  real  property  as  when  it 
relates  to  personalty.4 

Title  to  Eeal  Property.  —  Some  courts  have  held  that  an  action  of  deceit  will 
not  lie  by  the  purchaser  of  real  property  against  the  vendor  for  a  false  and 
fraudulent  representation  as  to  the  naked  fact  of  title  in  him,  where  the  pur- 
chaser has  taken  possession  of  the  premises  under  a  conveyance  with  express 
covenants.5  The  weight  of  authority,  however,  is  to  the  contrary.6  The 
action  will  certainly  lie  for  false  and  fraudulent  representations  as  to  facts  col- 
lateral to  and  affecting  the  title.7    Misrepresentation  as  to  title  may  be  ground 


1.  Representations  Connected  with  Contracts.  — 
Many  illustrations  of  such  representations  will 
be  found  throughout  this  article,  as  well  as 
under  other  titles.  See  the  titles  Bills  and 
Notes,  vol.  4,  p.  65;  Landlord  and  Tenant; 
Sales;  Vendor  and  Purchaser,  and  other 
specific  contract  titles. 

2.  Fraud  Unconnected  with  a  Contract.  —  A 
leading  case  is  that  of  Pasley  v.  Freeman,  3  T. 
R.  51,  2  Smith's  Lead.  Cas.  66,  where  an  action 
of  deceit  was  brought  for  a  false  representa- 
tion by  the  defendant  as  to  the  credit  of  a  third 
person,  by  reason  of  which  the  plaintiff  sold 
him  goods  and  was  damaged.  Grose,  J.,,  was 
of  opinion  that  the  action  would  not  lie.  He 
said  that  he  had  looked  into  the  cases  and  au- 
thorities up  to  that  time,  and  had  not  met  with 
any  case  of  an  action  upon  a  false  affirma- 
tion "  except  against  a  party  to  a  contract,  and 
where  there  is  a  promise,  either  express  or  im- 
plied, that  the  fact  is  true  which  is  misrepre- 
sented." A  majority  of  the  judges,  however, 
held  that  the  action  would  lie.  And  the  doc- 
trine of  this  case  is  now  well  established  by 
repeated  decisions  both  in  England  and  in  the 
United  States.  See  infra,  this  subdivision, 
Representations  as  to  Solvency,  Credit,  or 
Standing. 

3.  False  Representations  in  Relation  to  Personal 
Property.  —  See  Fletcher  v.  Bowsher,  2  Stark. 
561,  3  E.  C.  L.  530;  Hanger  v.  Evins,  38  Ark. 
334;  Roseman  Canovan,  43  Cal.  110;  Haz- 
ard v.  Irwin,  18  Pick.  (Mass.)  95.  See  infra, 
the  title,  Right  to  Rely  on  Representations.  And 
see  the  title  Sales. 

4.  Action  Lies  for  False  Representations  in  Re- 
lation to  Real  Property  —  England. — Dobell  v. 
Stevens,  3  B.  &  C.  623,  10  E.  C.  L.  201. 

United  States.  —  Andrus  v.  St.  Louis  Smelt- 
ing, etc.,  Co.,  130  U.  S.  643. 

Florida.  —  Grady  v.  Jeffares,  25  Fla.  743. 
Iowa.  —  Stanhope  v.  Swafford,  80  Iowa  45. 


Missouri.  —  Barnard  v.  Duncan,  38  Mo.  170, 
90  Am.  Dec.  426. 

New  Hampshire.  —  Page  v.  Parker,  40  N.  H. 
69,  43  N.  H.  369,  80  Am.  Dec.  172;  Newell  v. 
Horn,  45  N.  H.  421. 

New  Jersey. — Journey  v.  Hunt,  I  N.J.  L. 
274,  1  Am.  Dec.  202. 

New  York.  —  Culver  v.  Avery.  7  Wend.  (N. 
Y.)  380,  22  Am.  Dec.  586;  Haight  v.  Hayt,  19 
N.  Y.  464;   Crandall  v.  Bryan,  5  Abb.  Pr.  (N.  < 
Y.  Supreme  Ct.)  162,  15  How.  Pr.  (N.  Y.)  48. 

And  see  infra,  this  title,  Right  to  Rely  on 
Representations. 

See  also  the  titles  Landlord  and  Tenant; 
Vendor  and  Purchaser,  where  the  effect  of 
fraud  in  connection  with  leases  and  sales  of 
land  is  fully  treated. 

5.  Representations  as  to  Title  to  Real  Property. 
—  Andrus  v.  St.  Louis  Smelting,  etc.,  Co.,  130 
U.  S.  643;  Peabody  v.  Phelps,  9  Cal.  213; 
Bianconi  v.  Smith,  (Arizona  1892)  28  Pac.  Rtp. 
880. 

6.  Bostwick  v.  Lewis,  1  Day  (Conn.)  250,  2 
Am.  Dec.  73;  Claggett  v.  Crall,  12  Kan.  393; 
Wade  v.  Thurman,  2  Bibb  (Ky.)  583;  Atwood 
v.  Chapman,  68  Me.  38,  28  Am.  Rep.  5; 
Wardeli  v.  Fosdick,  13  Johns.  (N.  Y.)  325, 
7  Am.  Dec.  383;  Culver  v.  Avery,  7  Wend. 
(N.  Y.)  380.  22  Am.  Dec.  586;  Whitney  v. 
Allaire,  I  N.  Y.  313;  Haight  v.  Hayt,  19  N. 
Y.  464.  See  also  Campbell  v.  Frankem,  65 
Ind.  591;  West  v.  Wright,  98  Ind.  335;  McGib- 
bons  v.  Wilder,  78  Iowa  531.  And  see  infra, 
the  title,  Right  to  Rely  on  Representations. 

7.  False  Representations  as  to  Facts  Collateral 
to  the  Title.  —  Bianconi  v.  Smith,  (Arizona 
1892)  28  Pac.  Rep.  880;  Barnard  v.  Duncan,  38 
Mo.  170,  90  Am.  Dec.  426. 

In  Andrus  v.  St.  Louis  Smelting,  etc.,  Co., 
130  U.  S.  643,  the  Supreme  Court  held  that  the 
purchaser  of  a  lot  of  land  in  the  town  of  Lead- 
ville,  Colo.,  could   not  maintain  an  action 
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for  rescission  in  equity.* 

d.  Representations  as  to  Solvency,  Credit,  or  Standing  —  (i)  As 
to  tJu  Solvency,  Credit,  or  Standing  of  Another.  —  It  is  well  settled  that  a  per- 
son is  liable  in  an  action  of  deceit  if  he  makes  a  false  and  fraudulent  repre- 
sentation of  fact  as  to  the  credit  or  standing  of  another,  and  the  person  to 
whom  it  is  made  acts  upon  it  by  extending  credit  and  is  damaged.*    Such  a 


against  the  vendor  upon  a  false  representation 
that  he  could  put  the  purchaser  in  immediate 
possession  of  t fie  land  sold,  but  it  declared 
that  "  false  and  fraudulent  representations 
upon  the  sale  of  real  property  may  undoubt- 
edly be  ground  for  an  action  for  damages 
when  the  representations  relate  to  some  mat- 
ter collateral  to  the  title  of  the  property  and 
the  right  of  possession  which  follows  its  ac- 
quisition, such  as  the  location,  quantity,  qual- 
ity, and  condition  of  the  land,  the  privileges 
connected  with  it,  or  the  rents  and  profits  de- 
rived therefrom."  Citing  Lysney  v.  Selby,  2 
Ld.  Raym.  1118;  Dobell  v.  Stevens,  3  B.  &  C. 
623,  10  E.  C.  L.  20!;  Monell  v.  Colden,  13 
Johns.  (N.  Y.)  395,  7  Am.  Dec.  390;  Sandford 
v.  Haidy,  23  Wend.  (N.  Y.)  260;  Van  Epps  v. 
Harrison,  5  Hill(N.  Y.)  63.  To  the  same  effect 
are  the  following:  Anderson  v.  Hill,  12  Smed. 
&  M.  (Miss.)  679.  51  Am.  Dec.  130;  Doggett  v. 
Emerson,  3  Story  (U.  S.)  733;  Lynch  v.  Mer- 
cantile Trust  Co.,  18  Fed.  Rep.  486. 

1.  Rescission  in  Equity.  —  Younge  v.  Harris, 
2  Ala.  108;  Carlton  v.  Hulett,  49  Minn.  308; 
Bailey  v.  Smock,  61  Mo.  213. 

2.  Representations  as  to  Another's  Credit  or 
Standing  —  England.  —  Pasley  v.  Freeman,  3 
T.  R.  51,  2  Smith's  Lead.  Cas.  66;  Eyre  v. 
Dunsford,  1  East  318;  Haycraft  v.  Creasy,  2 
East  92;  Tapp  v.  Lee,  3  B.  &  P.  367;  Hamar 
v.  Alexander.  2  B.  &  P.  N.  R.  241;  Thompson 
v.  Bond,  1  Campb.  4;  Hutchinson  v.  Bell,  1 
Taunt.  558;  Foster  v.  Charles,  6  Bing.  396,  19 
E.  C.  L.  113,  7  Bing.  105,  20  E.  C.  L.  64;  Cor- 
bett  v.  Brown,  8  Bing.  33,  21  E.  C.  L.  211; 
Burton  v.  Loyd,  3  Esp.  N.  P.  207;  Tation  v. 
Wade,  18  C.  B.  371,  86  E.  C.  L.  371.  And  see 
Clifford  v.  Brooke,  13  Ves.  Jr.  131. 

United  States. — Lord  v.  Goddard,  13  How. 
(U.  S.)  198;  Iasigi  v.  Brown,  17  How.  (U.  S.) 
183;  Foster  v.  Swasey,  2  Woodb.  &  M.  (U.  S.) 
217. 

Alabama.  —  Einstein  v.  Marshall,  58  Ala. 
153,  29  Am.  Rep.  729. 

Connecticut.  —  Wise  v.  Wilcox,  1  Day 
(Conn.)  22. 

Delaware.  —  Fooks  v.  Waples,  I  Harr.  (Del.) 
131,  29  Am.  Dec.  64. 

Georgia.  —  Young  v.  Hall,  4  Ga.  95.  And 
see  the  Georgia  cases  referred  to  in  the  notes 
following. 

Illinois.  —  Endsley  v.  Johns,  120  111.  469, 
affirming  17  111.  App.  466,  60  Am.  Rep.  572; 
Lindauer  v.  Gray,  18  111.  App.  209. 

Indiana.  —  State  Bank  v.  Hamilton,  2  Ind. 
457- 

Kansas.  — Robbins  v.  Barton,  50  Kan.  120. 

Massachusetts.  —  Tryon  v.  Whitmarsh,  1 
Met.  (Mass.)  I,  35  Am.  Dec.  339;  Kidney  v. 
Stoddard,  7  Met.  (Mass.)  255 ;  Patten  v.  Gur- 
ney,  17  Mass.  182,  9  Am.  Dec.  141 ;  Bowen  v. 
Carter,  124  Mass.  426;  Potts  v.  Chapin,  133 
Mass.  276. 

Minnesota.  —  See  Winston  v.  Young,  47 
Minn.  80. 


25 


Missouri. —  Anderson  v.  McPike,  86  Mo.  293; 
Felix  v.  Shirey,  60  Mo.  App.  621,  1  Mo.  App. 
Rep.  240. 

New  Hampshire.  —  Lord  v.  Colley,  6  N.  H. 
99,  25  Am.  Dec.  445. 

New  Jersey.  —  Cowley  v.  Smyth,  46  N.  J.  L. 
380,  50  Am.  Rep.  432. 

New  York.  —  Ward  v.  Center,  3  Johns.  (N. 
Y.)  271;  Upton  v.  Vail,  6  Johns.  (N.  Y.)  181,  5 
Am.  Dec.  210;  Young  v.  Covell,  8  Johns.  (N. 
Y.)  23,  5  Am.  Dec.  316;  Gallagher  v.  Brunei, 
6  Cow.  (N.  Y.)  346;  Bean  v.  Wells,  28  Baib. 
(N.  Y.)  466;  Allen  v.  Addington,  7  Wend.  (N. 
Y.)  9,  11  Wend.  (N.  Y.)  374;  Simmons  v.  Fay, 
1  E.  D.  Smith  (N.  Y.)  107;  Hawkins  v. 
Appleby,  2  Sandf.  (N.  Y.)  421;  Zabriskie  v. 
Smith,  13  N.  Y.  322,  64  Am.  Dec.  551. 

North  Carolina.  —  Thomas  v.  Wiight,  98  N. 
Car.  272. 

Ohio.  —  McCracken  v.  West,  17  Ohio  16. 

Pennsylvania.  —  Boyd  v.  Browne,  6  Pa.  St. 
310;  Rheem  v.  Naugatuck  Wheel  Co.,  33  Pa. 
St.  358. 

Rhode  Island.  —  Lyons  v.  Briggs,  14  R.  I. 
222,  51  Am.  Rep.  372. 

Vermont.  —  Weeks  v.  Burton,  7  Vt.  67; 
Ewins  v.  Calhoun,  7  Vt.  79;  Crown  v.  Brown, 
30  Vt.  707. 

Virginia.  —  Lang  v.  Lee,  3  Rand.  (Va.)  410. 

The  Leading  Case,  and  the  first  direct  author- 
ity in  support  of  an  action  of  deceit  for  false 
representations  as  to  another's  credit,  is  Pasley 
v.  Freeman,  3  T.  R.  51,  2  Smith's  Lead.  Cas. 
66,  decided  in  England  in  1789.  The  decision 
was  not  based  upon  any  new  principle,  but 
upon  the  principle,  long  recognized  in  the 
law,  that  fraud  or  deceit  accompanied  with 
damage  is  a  good  cause  of  action,  —  "  as  just 
and  permanent  a  principle,"  it  was  said  in  a 
New  York  case,  "  as  any  in  our  whole  juris- 
prudence." Upton  v.  Vail,  6  Johns.  (N.  Y.) 
181,  5  Am.  Dec.  210. 

In  Georgia,  the  right  to  maintain  such  an 
action  was  distinctly  recognized  in  Young  v. 
Hall,  4  Ga.  95,  where  it  was  said  by  Judge 
Lumpkin:  "An  action  on  the  case  for  a  false 
representation,  lies  against  one  who  gives  a 
letter  of  recommendation  of  character  and 
credit  to  an  individual,  on  the  strength  of 
which  he  gets  credit,  it  being  shcvn  that  the 
representations  were  false,  and  that  the  de- 
fendant knew  them  to  be  so." 

In  the  later  case  of  Newsom  v.  Jackson,  26 
Ga.  241,  71  Am.  Dec.  206,  in  which  Judge 
Lumpkin  delivered  the  opinion,  and  in  which 
no  reference  is  made  to  the  case  of  Young  v. 
Hall,  4  Ga.  95,  supra,  the  language  shows  an 
inclination  on  his  part  to  testrict  the  right  of 
action,  if  not  to  deny  it  altogether.  What  was 
said  in  this  respect,  however,  was  mere  dictum, 
the  judgment  of  reversal  being  expressly  based 
on  the  ground  of  error  in  the  admission  of  evi- 
dence. And  see  the  other  Georgia  cases  re- 
ferred to  in  the  note  following. 

A  National  Bank  is  liable  in  an  action  of  de- 
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representation  is  most  often  made  to  induce  a  merchant  to  sell  goods  on  credit, 
but  there  are  many  other  cases  in  which  the  action  has  been  sustained. 

A  Representation  that  One  Is  Insolvent  may  be  such  a  material  misrepresentation 
of  fact  as  to  support  an  action  of  deceit  or  furnish  ground  for  rescission  of  a 
contract.1 

Requisites  to  Support  Such  an  Action.  —  To  support  an  action  for  a  false  representa- 
tion as  to  another's  credit  or  standing,  it  is  not  necessary,  according  to  the 
weight  of  authority,  that  the  representation  shall  contain  any  statement  of  the 
amount  for  which  the  person  recommended  is  good.2  Nor  need  the  extension 
of  credit  necessarily  be  confined  to  a  single  transaction.3  It  is  necessary, 
however,  that  the  representation  shall  have  been  in  itself  a  false  statement  of 


ceit  to  another  bank  for  damage  sustained  by 
the  latter  by  acting  upon  false  and  fraudulent 
representations  made  to  it  by  the  cashier  as  to 
the  financial  condition  of  a  customer.  Nevada 
Bank  v.  Portland  Nat.  Bank,  59  Fed.  Rep. 
338. 

Negligence  in  Extending  Credit.  —  See  infra, 
this  title,  Ri^ht  to  Rely  on  Representations. 

1.  Representation  that  One  Is  Insolvent.  — 
Thus  in  Edwards  v.  Owen,  15  Ohio  500,  it  was 
held  that  a  false  representation  by  a  debtor 
that  he  was  insolvent,  whereby  his  creditor 
was  induced  to  discharge  a  note  on  payment 
of  less  than  its  value,  was  such  fraud  on  his 
part  as  entitled  the  creditor  to  maintain  an 
action  of  deceit. 

2.  Statement  of  Amount  for  Which  Person 
Recommended  Is  Good.  —  In  Georgia,  it  is  held 
that,  to  render  one  liable  for  a  false  represen- 
tation as  to  the  credit  of  another,  "  the 
amount  for  which  the  representation  intends 
to  say  that  the  person  for  whom  it  is  made  is 
good,  should  appear  with  reasonable  certainty 
in  the  representation."  Slade  v.  Little,  20 
Ga.  371;  Newsom  v.  Jackson,  26  Ga.  241,  71 
Am.  Dec.  206;  Hopkins  v.  Cooper,  28  Ga.  392; 
Glover  v.  Townsend,  30  Ga.  92. 

No  such  qualification  as  this,  however,  has 
been  made  in  the  other  cases  in  which  persons 
have  been  held  liable  for  false  representations 
as  to  another's  credit,  but,  on  the  contrary,  in 
most  of  them  the  representation  was  general, 
and  no  particular  amount  was  specified.  See 
the  cases  cited  at  the  beginning  of  this  note. 

In  Nevada  Bank  v.  Portland  Nat.  Bank,  59 
Fed.  Rep.  338,  the  Georgia  cases  on  this  point 
were  expressly  repudiated,  and  it  was  held 
that  false  representations  as  to  another's  credit 
need  not  state  the  amount  of  credit  which  it  is 
safe  to  extend,  to  render  the  person  asking 
them  liable.  The  court  said:  "  The  cases  of 
Hopkins  v.  Cooper,  28  Ga.  392,  and  Glover  v. 
Townsend,  30  Ga.  92,  are  cited  in  support  of 
the  proposition  that  the  representations  are 
not  actionable  unless  they  indicate  to  a  reason- 
able certainty  the  amount  for  which  it  will  be 
safe  to  extend  credit.  As  applied  to  the  facts 
declared  upon,  the  conclusion  reached  by  the 
court  in  the  first  of  those  cases  is  undoubtedly 
correct,  but  the  principle  announced  in  both 
cases  is  not  in  harmony  with  the  current  of 
authority.  In  Boyd  v.  Browne,  6  Pa.  St.  310, 
the  representation  was  that  the  party  seeking 
credit  was'  a  sober,  industrious  man,  worthy 
of  credit,  and  able  to  pay,'  and  was  held  suffi- 
cient to  sustain  the  action.  In  Addington  v. 
Allen,  11  Wend.  (N.  Y.)  374,  the  defendant 
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was  held  liable  upon  a  letter  which  stated  in 
general  terms  that  the  person  who  sought 
credit  was  a  merchant  of  some  years'  standing, 
and  that  any  assistance  given  him  in  the  way 
of  buying  goods  would  be  thankfully  acknowl- 
edged by  the  writer.  In  Tatton  v.  Wade,  18 
C.  B.  37],  86  E.  C.  L.  371,  the  representation 
was  made  concerning  one  who  wished  to  rent 
apartments,  and  its  purport  was  that  the 
plaintiff  '  need  be  under  no  apprehension  of 
his  honesty,'  and  that  he  '  held  a  very  respon- 
ible  situation.'  In  Kimball  v.  Comstock,  14 
Gray  (Mass  )  508,  the  defendant  was  charged 
with  having  falsely  and  fraudulently  repre- 
sented of  another  that  '  he  was  possessed  of  a 
large  amount  of  property  and  entitled  to 
credit.'  " 

3.  Credit  Extending  over  Some  Time  and  Involv- 
ing More  than  a  Single  Transaction. —  In  New 

som  v.  Jackson,  26  Ga.  241,  71  Am.  Dec.  206, 
there  is  a  dictum  of  Judge  Lumpkin  to  the  effect 
that  an  action  of  deceit  for  false  representa- 
tions as  to  another's  credit  will  not  lie  where 
the  credit  given  by  the  plaintiff  was  not  con- 
fined to  a  single  transaction,  but  extended 
over  a  period  of  eleven  months,  and  was  unre- 
strained and  upon  an  unlimited  account. 

This  dictum,  however,  is  opposed  to  deci- 
sions in  other  jurisdictions.  In  Zabriskie  v. 
Smith,  13  N.  Y.  322,  64  Am.  Dec.  551,  an  ac- 
tion was  brought  for  false  representations  as 
to  another's  credit  made  by  the  defendant  in 
April;  the  sales  made  by  the  plaintiff  on 
credit,  and  which  caused  his  loss,  being  made 
in  the  summer  and  autumn  of  the  same  year. 
The  jury  found  that,  in  making  the  sales,  the 
plaintiff  relied  on  the  defendant's  representa- 
tions, and  the  plaintiff  recovered  a  verdict  and 
judgment.  On  appeal,  the  judgment  was 
sustained. 

In  Hutchinson  v.  Bell,  I  Taunt.  558,  it  was 
held  that  if  a  person  made  inquiry  of  another 
as  to  the  circumstances  of  a  proposed  customer 
of  the  former,  with  a  view  to  opening  an  ac- 
count with  him  as  a  general  customer,  and  the 
person  of  whom  the  inquiry  was  made  fraudu- 
lently misrepresented  them,  in  consequence  of 
which  the  person  making  the  inquiry  sold 
such  third  person  goods  from  time  to  time, 
and  was  afterwards  a  loser  by  him,  an  action 
would  lie  for  the  deceit,  although  the  buyer 
paid  for  the  first  parcels  of  goods,  on  the  pur- 
chase of  which  the  reference  was  made.  But 
it  was  held  that  the  person  making  the  repre- 
sentation was  liable  only  with  respect  to  credit 
given  within  a  reasonable  time  and  to  a  rea- 
sonable amount. 
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fact,1  or  that  there  shall  have  been  a  fraudulent  concealment  or  suppression 
of  facts,*  and  not  merely  an  expression  of  opinion  or  belief,3  or  a  mere  promise 
or  guaranty.4  It  is  also  necessary  to  show  that  the  representation  was 
fraudulent  as  well  as  false,  or,  in  other  words,  that  the  defendant  knew  that  it 
was  false  and  intended  to  deceive  the  plaintiff;5  that  the  plaintiff  relied  upon 
it  in  extending  credit;6  and  that  he  has  suffered  damage  from  doing  so.7 
By  statute  in  some  jurisdictions,  the  representation  must  be  in  writing,  but 
this  is  not  necessary  in  the  absence  of  such  a  statute.8  It  is  not  necessary 
that  the  defendant  shall  have  had  any  interest  in  making  the  representation, 
or  that  he  shall  have  been  benefited  thereby.  9 

Principal  and  Agent.  —  False  and  fraudulent  representations  by  an  agent  to  his 
principal  as  to  the  financial  condition  of  third  persons,  made  to  induce 
the  principal  to  extend  credit  to  such  a  person,  will  render  the  agent  liable  to 
the  principal  if  the  latter  sustains  loss  in  acting  upon  them.10 

Eepresentations  as  to  Condition  of  Corporation.  —  An  action  of  deceit,  or  the  right  of 
rescission,  may  be  based  in  a  proper  case  upon  false  and  fraudulent  representa- 
tions as  to  the  condition  of  a  corporation,  made  by  its  officers  or  by  a  stock- 
holder, to  induce  a  person  to  sell  goods  to  the  corporation,  or  to  purchase  its 
stock. 11 

Representation  as  to  Solvency  of  Bank.  —  An  action  of  deceit  will  lie  against  a 
director  of  a  savings  bank  or  against  any  other  person,  who  falsely  represents 


1.  Falsity  of  Representation.  —  See  infra,  this 
title,  Falsity  of  Representations. 

A  letter  to  wholesale  dealers  by  a  merchant 
who  has  sold  out  his  business,  recommending 
the  person  to  whom  he  has  sold  out  as  a  reli- 
able business  man,  with  whom  they  would  be 
"  perfectly  safe  "  in  opening  i  n  account,  is  a 
representation  that  he  is  solvent.  Felix  v. 
Shirey,  6o  Mo.  App.  621,  1  Mo.  App.  Rep. 
240. 

A  statement  made  by  an  officer  of  a  corpora- 
tion to  the  agent  of  a  merchant  from  whom  it 
is  proposed  to  purchase  goods  on  credit,  that 
everything  is  all  right,  and  that  he  may  advise 
his  principal  to  that  effect,  is  equivalent  to  a 
representation  that  the  corporation  is  solvent. 
Beebe  v.  Hatfield,  67  Mo.  App.  609. 

In  Babcock  v.  Libbey,  82  N.  Y.  144,  A  wrote 
to  B,  inquiring  of  the  ability  of  C  to  pay  for 
goods  that  C  offered  to  buy  on  credit,  and 
stated  that  he  understood  B  to  have  a  lien  on 
C's  mills.  B  replied,  stating  nothing  untrue, 
making  no  allusion  to  a  lien,  disclaiming 
knowledge  save  during  a  recent  connection 
with  C,  and  suggesting  that  A  make  inquiries 
of  C.  At  this  time  B  held  moitgages  covering 
all  the  property  of  C,  but  they  were  duly  re- 
corded. Under  these  circumstances  it  was 
held  that  A  could  not  maintain  an  action 
against  B  for  fraudulent  representations  and 
concealments. 

2.  Suppression  or  Concealment  of  Facts.  —  See 
infra,  this  title,  Failure  to  Disclose  Facts  and 
Concealment. 

3.  Mere  Opinion  or  Belief.  —  See  infra,  this 
title,  Character  of  Representation  as  One  of  Fact 

—  Statements  of  Opinion  and  Prediction. 

4.  Promise  or  Guaranty.  —  See  infra,  this 
title.  Character  of  Representation  as  One  of  Fact 

—  Promises  and  Statements  of  Intention. 

5.  Knowledge  of  Falsity  and  Intent  to  Deceive. 

—  See  infra,  this  title,  Knowledge  and  Intent. 

6.  Reliance  on  Representation.  —  See  infra, 
this  title,  Acting  upon  Representations. 


7.  Damage  from  Extending  Credit.  —  See  infra, 
this  title,  Damage  or  Prejudice. 

8.  Writing  —  When  Necessary.  —  See  infra, 
this  section.  Necessity  for  Writing. 

9.  Benefit  to  Defendant  Not  Necessary.  —  See 
injra,  this  title,  Persons  Responsible . 

10.  Representations  by  Agent  to  Principal. — 
Thus  if  the  agent  of  a  person  lending  money 
makes  to  his  principal  false  representations  as 
to  the  financial  standing  of  a  borrower,  to  in- 
duce the  principal  to  make  a  loan,  and  which 
do  induce  him  to  make  the  same,  he  will  be 
liable  to  the  principal  for  any  loss  sustained. 
Goodale  v.  Middaugh,  8  Colo.  App.  223. 

11.  Representation  as  to  Condition  of  Corporation 
—  Purchase  of  Goods.  —  Thus  if  an  officer  of  a 
corporation  makes  false  representations  as  to 
its  condition  to  a  merchant,  for  the  purpose  of 
inducing  him  to  sell  goods  to  the  corporation 
on  credit,  this,  if  relied  upon  by  the  merchant  in 
extending  credit,  will  be  ground  for  rescinding 
the  sale  and  reclaiming  the  goods.  Beebe  v. 
Hatfield,  67  Mo  App.  609.    See  the  title  Sales. 

Sale  of  Unissued  Stock.  —  And  a  purchase  of 
unissued  stock  from  a  corporation  may  be  re- 
scinded because  of  false  representations  by  its 
officers  as  to  its  condition,  if  they  are  relied 
upon  by  the  purchaser.  Garrison  v.  Technic 
Electrical  Works,  55  N.  J.  Eq.  708.  See  the 
title  Stock  and  Stockholders. 

Action  of  Deceit.  —  In  Exchange  Bank  v. 
Gaitskill,  (Ky.  1896)  37  S.  W.  Rep.  160,  it  was 
held  that  an  action  would  lie  against  a  corpo- 
ration for  false  representations  by  its  officers 
as  to  its  condition,  made  to  induce,  and  which 
did  induce,  a  person  to  purchase  stock  from  a 
stockholder  at  a  price  in  excess  of  its  value. 

False  Representations  by  a  Stockholder  in  a 
corporation  as  to  the  financial  condition  of  the 
corporation,  made  to  effect  a  sale  of  his  stock, 
will  be  ground  for  an  action  or  for  rescission 
by  the  purchaser,  if  relied  upon  by  him. 
Merritt  v.  Ehrman,  116  Ala.  278.  See  the  titles 
Stock;  Stockholders. 
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that  the  bank  is  solvent,  when  he  knows  that  it  is  insolvent,  with  the  intent 
of  inducing  a  person  to  deposit  money  therein,  or  to  leave  a  deposit  therein, 
if  the  person  to  whom  the  representation  is  made  acts  upon  it  and  sustains 
loss.1 

Kepresentations  as  to  Condition  of  a  Decedent's  Estate.  —  The  financial  condition  of  an 
estate  may  be  the  subject  of  false  representations  by  the  executor  or  adminis- 
trator having  charge  thereof.  If  such  representations  are  fraudulently  made 
by  the  executor  or  administrator  for  the  purpose  of  inducing  another  to  loan 
or  pay  out  money  for  the  estate  upon  the  trust  and  credit  thereof,  and  it  has 
this  result,  to  the  damage  of  the  person  paying  the  money  or  making  the  loan, 
the  executor  or  administrator  will  be  liable  in  an  action  of  deceit.2 

A  Representation  that  a  Note  Is  Good  is  equivalent  to  a  representation  that  the 
maker  is  responsible,  and  if  fraudulently  made,  will  either  furnish  ground  for 
rescission,  or  sustain  an  action  of  deceit,  by  one  who  is  thereby  induced  to 
purchase  the  note,  and  who  is  damaged  by  reason  of  the  falsity  of  the 
representation.3 

(2)  As  to  Ones  Own  Solvency,  Credit,  or  Standing — Rescission.  —  If  a  per- 
son, to  induce  another  to  sell  him  goods  on  credit,  or  to  enter  into  any  other 
contract  by  which  credit  is  extended,  makes  representations  of  fact,  and  not 
mere  statements  of  opinion,  as  to  his  credit  or  standing  which  he  knows  to  be 
false,  and  the  other  party  relies  upon  them  to  his  damage,  he  may  certainly 
rescind  the  sale  or  other  contract  on  the  ground  of  fraud.4 

Action  of  Deceit.  —  On  principle  it  would  seem  clear  that  he  may  maintain  an 
action  of  deceit,  and  so  it  has  been  held.5    There  are  cases,  however,  which, 


1.  Solvency  of  Bank.  —  Cowley  v.  Smyth,  46 
N.  J.  L.  380,  50  Am.  Rep.  432. 

2.  Condition  of  Decedent's  Estate.  —  Winston  v. 
Young,  47  Minn.  80. 

3.  Representation  that  Note  Is  Good.  —  Weeks 
v.  Burton,  7  Vt.  67.  See  also  Henry  v.  Allen, 
93  Ala.  197;  Vallier  v.  Dilson,  74  Me.  553; 
Hawkins  v.  Appleby,  2  Sandf.  (N.  Y.)  421; 
Ingram  v.  Abbott,  14  Tex.  Civ.  App.  583. 

4.  False  Representations  as  to  One's  Own  Credit 
Or  Standing  —  Alabama.  —  McKenzie  v.  Weine- 
man,  116  Ala.  194. 

Arkansas.  —  Bugg  v.  Wertheimer-Schwartz 
Shoe  Co.,  64  Ark.  12. 

Colorado.  —  Bell  v.  Kaufman,  9  Colo.  App. 
259. 

Connecticut.  —  Ford  v.  Atwater,  1  Root 
(Conn.)  58;  Judd  v.  Weber,  55  Conn.  267. 

Georgia.  —  Hughes  v.  Winship  Mach.  Co.,  78 
Ga.  793. 

Illinois.  —  Preston  v.  Spaulding,  120  III.  208; 
Kellogg  v.  Turpie,  2  111.  App.  55. 

Iowa.  —  Reid  v.  Cowduroy,  79  Iowa  169,  18 
Am.  St.  Rep.  359. 

Kentucky.  —  Monroe  v.  Cutter,  9  Dana  (Ky.) 
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Maine.  —  McKenney  v.  Dingley,  4  Me.  172; 
Cragin  v.  Tarr,  32  Me.  55. 

Massachusetts.  —  Morse  v.  Shaw,  124  Mass.  59. 

Mississippi.  —  Hiller  v.  Ellis,  72  Miss.  701. 

Missouri.  —  Burnham  v.  Jacobs,  66  Mo. 
App.  628. 

Nebraska.  —  Work  v.  Jacobs,  35  Neb.  772; 
McKinney  v.  Chadron  First  Nat.  Bank,  36 
Neb.  629,  47  Neb.  149. 

New  Jersey.  —  Collins  v.  Cooley,  (N.  J.  1888) 
14  Atl.  Rep.  574- 

New  York.  —  French  v.  White,  5  Duer  (N. 
Y.)  254;  Robinson  v.  Dauchy,  3  Barb.  (N.  Y.) 
20;  Murfey  v.  Brace,  23  Barb.  (N.  Y.)  561; 
Smith  v.  Frank,  2  Robt.  (N.  Y.)  626;  Schwabe- 
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landz>.  Buchler,  8  Misc.  Rep.  (N.  Y.  City 
Ct.)  86. 

Pennsylvania.  —  Cummings  v.  Cummings,  5 
W.  &  S.  (Pa.)  553;  Cincinnati  Cooperage  Co. 
v.  Gaul,  170  Pa.  St.  545;  Harding  v.  Lloyd,  3 
Pa.  Super.  Ct.  Rep.  293. 

Texas. — Gainesville  Nat.  Bank  v.  Bam- 
berger, 77  Tex.  48,  19  Am.  St.  Rep.  738;  Ham- 
ilton-Brown Shoe  Co.  v.  Lyons,  6  Tex.  Civ. 
App.  633;  Johnson  v.  Stratton,  6  Tex.  Civ. 
App.  431;  Abilene  Mill,  etc.,  Co.  v.  Finley, 
(Tex.  Civ.  App.  1896)  34  S.  W.  Rep.  311. 

Vermont.  —  Chamberlin  v.  Fuller,  59  Vt.  247. 

And  see  the  title  Sales. 

Representations  to  Mercantile  Agencies.  — 
False  representations  by  a  person  as  to  his 
financial  condiiion,  made  to  a  mercantile 
agency  with  a  view  to  obtaining  credit  from 
third  persons,  are  ground  for  rescission  of  a 
sale  made  to  him  on  the  faith  of  them  by  a 
subscriber  to  the  agency.  Vermont  Marble 
Co.  v.  Smith,  13  Ind.  App.  457;  Hiller  v.  Ellis, 
72  Miss.  701;  John  V.  Farwell  Co.  v.  Boyce, 
17  Mont.  83;  Humphrey  v.  Smith,  7  N.  Y. 
App.  Div.  442;  Converse  v.  Sickles.  16  N.  Y. 
App.  Div.  49,  modifying  17  Misc.  Rep.  (N.  Y.) 
169.  See  infra,  this  title,  Persons  Entitled  to 
Relief  or  Redress.    And  see  the  title  SALES. 

5.  As  Ground  for  Action  of  Deceit.  —  See  Morse 
v.  Shaw,  124  Mass.  59.  And  see  Witmark  v. 
Herman,  44  N.  Y.  Super.  Ct.  144,  where  it  was 
held  that  a  partner  making  false  and  fraudu- 
lent statements  as  to  the  pecuniary  resources 
of  his  firm  for  the  purpose  of  obtaining  credit 
on  a  purchase  of  goods  might  lawfully  be 
arrested  and  held  to  bail. 

Such  an  action  was  sustained  in  Cain  v. 
Dickenson,  60  N.  H.  371.  Judge  Stanley  said: 
"  It  is  a  principle  of  natural  justice,  recognized 
in  the  law,  that  fraud  or  deceit,  accompanied 
with  damage,  is  a  good  cause  of  action. 

Volume  XIV. 


False  Representations. 


FRAUD  AND  DECEIT. 


Oral  Representations. 


while  they  recognize  the  right  to  maintain  an  action  of  deceit  for  false  and 
fraudulent  representations  as  to  the  credit  and  standing  of  another,  hold  that 
the  action  will  not  lie  against  a  person  for  such  representations  as  to  his  own 
credit  or  standing.1 

3.  Representations  by  Agents.  —  If  an  agent  makes  false  representations  to 
his  principal,  and  the  principal  acts  thereon  and  is  damaged,  he  may  maintain 
an  action  of  deceit  against  the  agent.3  The  liability  of  a  principal  to  third 
persons  for  the  false  representations  of  his  agent,  and  the  liability  of  the  agent 
himself  for  such  representations,  are  elsewhere  treated.3 

4.  Oral  Representations  in  Connection  with  Written  Contracts.  —  In  the  absence 
of  fraud,  a  person  who  has  entered  into  a  written  contract  or  taken  a  written 
conveyance  cannot  prove  by  parol  evidence  that  there  was  a  warranty  not 
expressed  in  the  writing  or  otherwise  contradict  or  add  to  the  terms  of  the 
writing.4  A  false  representation,  however,  when  relied  upon  as  constituting 
fraud,  is  very  different  from  a  warranty,  and  it  is  well  settled  that  the  fact  that 
there  is  a  written  contract  or  conveyance  will  not  prevent  proof  of  false  repre- 
sentations before  or  at  the  time  of  executing  the  same,  either  for  the  purpose 
of  maintaining  an  action  of  deceit,  or  for  the  purpose  of  rescission.5 


Powers  v.  Hale,  25  N.  H.  153;  Newell  v. 
Horn,  45  N.  H.  422.  If  the  purchase  of  goods 
on  credit  by  fraudulently  representing  or  caus- 
ing the  owner  to  believe  that  the  purchaser  in- 
tends to  pay  for  them,  or  by  concealing  the 
intent  not  lo  pay  for  them,  is  a  fraud  such  as 
takes  the  debt  thereby  created  out  of  the  oper- 
ation of  a  discharge  in  bankruptcy  (Stewart  v. 
Emerson,  52  N.  H.  301),  it  would  seem  that 
the  purchase  of  goods  or  property  upon  such 
representations  would  support  anacdonon  the 
case  for  deceit."    See  the  title  Sales. 

1.  Cases  Holding  that  the  Action  Will  Not  Lie. 
—  In  Dyer  -o.  Tilton,  23  Vt.  313,  the  court, 
while  conceding  that  an  action  of  deceit  would 
lie  against  a  person  for  false  and  fraudulent 
representations  as  to  the  credit  of  another,  and 
that  when  a  person  obtains  goods  under  color 
of  a  sale,  by  fraud,  the  seller  may  rescind  and 
recover  the  goods  on  the  ground  of  the  fraud, 
held  that  an  action  of  deceit  could  not  be 
maintained  against  a  person  for  false  and 
fraudulent  representations  as  to  his  own 
pecuniary  responsibility  and  circumstances, 
whereby  he  induced  another  to  extend  credit 
to  him.  The  court  in  this  case  relied  largely 
00  the  fact  that  there  was  no  precedent  for 
such  an  action.  See  also  Fisher  v.  Brown,  1 
Tyler  (Vt.)  387,  4  Am.  Dec.  726. 

This  reason,  however,  while  very  persuasive, 
is  not  conclusive.  There  was  no  precedent 
before  the  decision  in  Pasley  v.  Freeman,  3  T. 
R.  51,  for  holding  a  person  liable  to  an  action 
of  deceit  for  false  and  fraudulent  representa- 
tions as  to  the  credit  of  another,  and  yet  in 
that  case  such  an  action  was  sustained  on 
principle,  — on  the  principle  that  while  fraud 
without  damage,  or  damage  without  fraud, 
gives  no  cause  of  action,  yet,  where  these  two 
concur,  an  action  lies.  There  seems  to  be  no 
good  reason  why  this  principle  should  not  also 
be  held  to  support  an  action  against  a  person 
who  makes  false  and  fraudulent  representa- 
tions as  to  his  own  financial  condition. 

In  Lyons  v.  Briggs,  14  R.  I.  222,  51  Am. 
Rep.  372,  the  court  recognized  the  doctrine 
established  by  Pasley  v.  Freeman,  3  T.  R.  51, 
and  the  other  cases  theretofore  cited  in  this 


subdivision,  that  a  person  is  liable  in  an  action 
of  deceit  for  false  and  fraudulent  representa- 
tion as  to  the  solvency  or  credit  of  another, 
but  held  that  an  action  would  not  lie  against 
a  purchaser  of  goods  for  making  a  fraudulent 
representation  that  he  was  "  a  person  safely  to 
be  trusted  and  given  credit  to." 

Failure  to  Disclose  Insolvency.  —  The  mere 
failure  of  a  person  to  disclose  his  insolvency 
does  not  constitute  fraud,  if  no  inquiry  is 
made,  and  he  makes  no  false  representations 
of  fact.  See  in fra,  this  title,  Failure  to  Disclose 
Facts  and  Concealment. 

That  an  Expression  of  Opinion  by  a  person  as 
to  his  credit  or  standing  is  not  fraud,  see 
infra,  this  title,  Character  of  Representation  as 
One  of  Fact —  Statements  of  Opinion  and  Predic- 
tion, 

2.  False  Representation  by  Agent  to  Principal. 

—  In  Pewtris  v.  Austen,  6  Taunt.  522,  I  E.  C.  L. 
471,  the  plaintiff  had  employed  the  defendant  to 
obtain  for  him  a  new  lease  of  certain  premises, 
and  the  defendant  falsely  and  fraudulently  rep- 
resented to  the  plaintiff  that  the  owner  of  the 
premises  required  and  was  to  be  paid  a  certain 
sum  for  granting  the  lease,  whereas  in  fact  he 
required  a  less  sum.  The  defendant  thereby 
obtained  from  the  plaintiff,  and  converted  to 
his  own  use,  the  difference.  It  was  held  that 
he  was  liable  to  the  plaintiff  in  an  action  of 
deceit.  See  the  title  Agency,  vol.  1,  p.  1071. 
And  see  supra,  this  section.  As  to  the  Solvency, 
Credit,  or  Standing  of  Another  ;  the  paragraph 
Principal  and  Agent. 

3.  Representations  by  Agent  to  Third  Persons. 

—  See  the  title  Agency,  vol.  1,  pp.  1135,  1158. 

4.  Oral  Representations  in  the  Case  of  Written 
Contracts.  —  See  the  title  Parol  Evidence. 

5.  Dobell  v.  Stevens,  3  B.  &  C.  623,  10  E.  C. 
L  201;  Hanger  v.  Evins,  38  Ark.  334;  Stan- 
hope v.  Swafford,  80  Iowa  45;  Claggett  v. 
Crall,  12  Kan.  393;  Picard  v.  McCormick,  II 
Mich.  68;  Newell  v.  Horn,  45  N.  H.  421;  Cobb 
v.  O'Neal,  2  Sneed  (Tenn.)  438;  Gwinther  v. 
Gerding,  3  Head  (Tenn.)  197. 

In  a  leading  New  York  case  it  was  said: 
"  Whatever  is  said  or  done  in  good  faith  in  a 
treaty  for  a  sale  and  purchase  is  merged  in  the 
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5.  Representations  by  Conduct  —  a.  In  General. — There  maybe  a  false 
representation  by  conduct  as  well  as  by  words.  If  one  intentionally  acts  in 
such  a  manner  as  to  reasonably  lead  another  to  believe  in  the  existence  of  facts 
which  do  not  exist,  and  to  act  on  such  belief  to  his  prejudice,  it  is  as  much  a 
fraud  as  if  he  made  a  positive  statement  as  to  the  existence  of  such  facts. 
This  is  true  whether  the  fraud  be  relied  upon  as  ground  for  an  action  of  deceit,1 
as  ground  for  rescission  of  a  contract  at  law,2  or  as  ground  for  rescission,  can- 
cellation, or  other  relief  in  equity.3 

Illustrations.  —  One  of  the  best  illustrations  of  false  representations  by  con- 
duct is  to  be  found  in  an  English  case  in  which  a  person  who  fraudulently 
wore  a  cap  and  gown  to  lead  tradesmen  to  believe  he  was  a  student  at  the  Uni- 
versity of  Oxford,  and  thereby  procured  goods  from  them  on  credit,  was  held 
guilty  of  obtaining  goods  by  false  pretenses.4  On  the  same  principle,  it  is  a 
false  representation  for  a  person  to  give  a  check  on  a  bank  in  which  he  has  no 
funds.5    Other  illustrations  are  given  in  the  note  below.6 

Presenting  Instrument  to  Illiterate  Person  for  Execution.  —  After  the  parties  to  a 
contract  have  orally  agreed  upon  its  terms,  to  be  afterwards  incorporated  in  a 


purchase  itself  when  consummated,  and  can- 
not be  overhauled,  whether  the  representations 
were  true  or  false;  but  if  they  were  known  to 
be  false  when  made,  and  have  produced  dam- 
age to  the  opposite  party,  the  subsequent  con- 
summation of  the  agreement  will  not  shield 
the  defendant."  Culver  v.  Avery,  7  Wend. 
(N.  Y.)  380,,  22  Am.  Dec.  586. 

Action  Against  Vendor  of  Land.  —  The  pur- 
chaser of  land  may  maintain  an  action  of  de- 
ceit against  the  vendor  for  false  and  fraudulent 
representations  as  to  his  title  or  as  to  incum- 
brances, notwithstanding  he  has  taken  a  deed 
containing  covenants  of  warranty  and  cove- 
nants against  incumbrances.  Claggett  v. 
Crall,  12  Kan.  393;  Wardell  v.  Fosdick,  13 
Johns.  (N.  Y.)  325,  7  Am.  Dec.  383;  Culver  z>. 
Avery,  7  Wend.  (N.  Y.)  380,  22  Am.  Dec.  586; 
Ward  v.  Wiman,  17  Wend.  (N.  Y.)  103. 

The  fact  that  a  contract  by  which  lands  are 
purchased  or  exchanged  contains  a  stipulation 
that  the  purchase  or  exchange  is  made  without 
regard  to  the  valuation  of  the  lands  or  as  to 
their  character,  does  not  prevent  the  purchaser 
or  person  defrauded  in  the  exchange  from 
maintaining  an  action  for  false  and  fraudulent 
representations  as  to  the  value  or  character  of 
the  lands  by  which  he  was  induced  to  enter 
into  the  contract.  Phelps  v.  James,  79  Iowa 
262.    See  the  title  Vendor  and  Purchaser. 

Action  Against  Seller  of  Goods.  —  The  purchaser 
of  goods  who  has  been  induced  to  make  the 
purchase  by  false  and  fraudulent  representa- 
tions by  the  seller  as  to  the  title  or  quality  of 
the  goods  may  maintain  an  action  of  deceit 
therefor,  notwithstanding  the  contract  contai  ns 
a  warranty,  and  it  can  make  no  difference  that 
the  warranty  is  in  writing.  Cobb  v.  O'Neal, 
2  Sneed  (Tenn.)  438.    See  the  title  Sales. 

An  action  for  deceit  in  the  sale  of  goods  and 
of  business  stands  and  the  good  will  of  a  busi- 
ness may  be  maintained,  although  a  bill  of 
sale  of  the  goods  has  been  given  which  con- 
tains no  warranty,  and  no  mention  of  the 
stands  or  good  will.  Nowlan  v.  Cain,  3  Allen 
(Mass.)  261. 

1.  Representations  by  Conduct  —  Action  of  De- 
ceit.—  Mudsill  Min.  Co.  v.  Watrous,  22  U.  S. 
App.  12,  61  Fed.  Rep.  163;  Croyle  v.  Moses, 
90  Pa.  St.  250,  35  Am.  Rep.  654;  Chisolm  v. 
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Gadsden,  1  Strobh.  L.  (S.  Car.)  220,  47  Am. 
Dec.  550. 

2.  Rescission  of  Contract  at  law.  —  Bryant  v. 

Crosby,  36  Me.  562,  58  Am.  Dec.  767. 

3.  Rescission  or  Other  Relief  in  Equity.  —  Juzan 
v.  Toulmin,  9  Ala.  684,  44  Am.  Dec.  448; 
Smith  v.  Mitchell,  6  Ga.  458;  Mizner  v.  Kus- 
sell,  29  Mich.  229. 

4.  Illustrations  of  Representations  by  Conduct, 
—  Rex  v.  Barnard,  7  C.  &  P.  784,  32  E.  C.  L. 
736. 

For  somewhat  similar  cases,  in  which  a  pur- 
chaser of  goods  obtained  credit  by  assuming  a 
false  appearance,  see  Ford  v.  Atwater,  I  Root 
(Conn.)  58;  Savage  v.  Jackson.  19  Ga.  305. 
See  also  the  titles  False  Personation,  vol. 
12,  p.  786;  False  Pretenses  and  Cheats,  vol. 
12,  p.  792. 

5.  Drawing  Checks  Without  Funds  in  Bank.  — 

If  the  drawer  of  a  check  payable  instantly 
knows  that  he  has  no  funds  in  the  bank  to 
pay  it,  and  has  no  reason  to  expect  the  bank 
to  pay  it  without  funds,  he  is  guilty  of  a  fraud. 
His  conduct  in  drawing  the  check  amounts  to 
a  false  affirmation  that  the  money  is  there  to 
meet  it.  Peterson  v.  Union  Nat.  Bank,  52  Pa. 
St.  206,  91  Am.  Dec.  146.  See  to  the  same 
effect  True  v.  Thor^as,  16  Me.  36.  And  see 
Sieling  v.  Clark,  18  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  464.  See  the  title  False  Pretenses  and 
Cheats,  vol.  12,  p.  792. 

6.  Giving  Property  Sold  a  False  Appearance.  — 
It  is  fraud  to  put  logs  or  other  foreign  sub- 
stance into  corn  which  is  to  be  measured  by 
the  foot  instead  of  being  weighed,  for  the  pur- 
pose of  increasing  the  bulk.  West  v.  Bradley, 
6  Ind.  394.    See  the  title  Sales. 

Producingadeceptiveappearance  in  lands  by 
pouring  petroleum  thereon  is  fraud.  Chester 
v.  Dickerson,  52  Barb.  (N.  Y.)  349. 

An  action  of  deceit  may  be  maintained  by 
the  purchaser  of  a  silver  mine  where  he  was 
induced  to  purchase  the  same  at  an  excessive 
price  by  the  seller's  mixing  silver  in  samples 
of  ore  taken  from  the  mine.  Mudsill  Min.  Co. 
v.  Watrous,  22  U.  S.  App.  12,  61  Fed.  Rep. 
163.    See  the  title  Vendor  and  Purchaser. 

Fraudulent  Packing  of  Goods.  —  It  is  fraud  for 
the  manufacturer  of  goods  to  put  the  same  up 
in  packages  so  as  to  lead  the  public  to  believe 
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written  instrument,  the  production  of  a  written  instrument  by  one  of  them, 
and  its  presentation  to  the  other  for  his  execution,  the  other  being  illiterate 
and  unable  to  read,  is  as  much  a  representation  by  conduct  that  the  instrument 
contains  the  terms  orally  agreed  upon  as  if  such  representation  were  made  in 
words.* 

b.  Representations  Implied  in  Law.  —  There  are  principles  of  law 
under  which  the  conduct  of  a  person  in  entering  into  particular  contracts  is  an 
implied  representation  that  certain  facts  do  or  do  not  exist,  and  if  this  implied 
representation  is  false,  and  the  party  knows  it  is  false,  he  is  guilty  of  fraud, 
and  not  merely  of  breach  of  contract,  though  nothing  at  all  may  be  said  as  to 
such  facts.* 

Illustrations. —  For  example,  one  who  sells  goods  impliedly  represents,  by  his 
conduct  in  making  the  sale,  that  he  has  title,3  and  that  there  are  no  latent 
defects  known  to  him;4  and  one  who  purchases  goods  on  credit  impliedly 
represents  that  he  intends  to  pay  for  them.5  A  woman,  in  marrying,  impliedly 
represents  that  she  is  not  at  the  time  with  child  by  another  man.6  One  who 
assumes  to  act  as  agent  impliedly  represents  that,  so  far  as  he  knows,  he  has 
authority  to  bind  the  person  for  whom  he  acts.7  And  one  who  negotiates  a 
bill  or  note  on  the  faith  of  an  indorsement  procured  by  him  impliedly  repre- 
sents that  the  indorser  is  competent  to  enter  into  a  contract  as  indorser.8 

6.  Necessity  for  Writing  —  a.  In  General.  —  It  is  not  necessary  that  false 
representations  shall  be  in  writing,  either  to  sustain  an  action  of  deceit  or  to 
render  a  contract  voidable,  unless  writing  is  expressly  required  by  some 
statute.9 


that  they  are  of  a  certain  brand  or  make, 
when,  in  fact,  they  are  inferior  goods.  Sin- 
gleton v.  Kennedy,  9  B.  Mon.  (Ky.)  222.  See 
the  title  False  Pretenses  and  Cheats,  vol. 
12,  p.  792. 

Silence  When  There  Is  a  Duty  to  Speak.  —  If 

the  sellerof  goods  takes  a  contract  signed  only 
by  the  purchaser  and  a  surety  in  which  the 
properly  is  described  as  of  a  certain  quality 
and  condition,  it  is  equivalent  to  a  representa- 
tion by  him  that  it  is  of  such  quality  or  con- 
dition, though  he  may  say  nothing  at  all  on 
the  subject,  and  if  hi  knows  that  the  descrip- 
tion is  false,  he  is  guilty  of  a  fraudulent  repre- 
sentation. Bryant  v.  Crosby,  36  'Me.  562,  58 
Am.  Dec.  767.  See  infra,  this  section,  Failure 
to  Disclose  Facts  and  Concealment. 

Directing  Inquiry  at  Wrong  Place. — In  Chisolm 
v.  Gadsden,  1  Strobh.  L.  (S.  Car.)  220,  47  Am. 
Dec.  550,  the  defendant,  in  selling  property  as 
a  broker,  not  only  did  not  disclose  a  defect  in 
his  principal's  title,  of  which  he  knew,  but  di- 
rected an  investigation  to  a  place  where  he 
knew  no  satisfactory  information  could  be  ob- 
tained, when  he  might  have  directed  it  to 
another  place  where  the  truth  could  have  been 
learned,  and  it  was  held  that  his  conduct  was 
such  fraud  as  to  render  him  liable  in  an  action 
of  deceit. 

Operation  of  Railway  by  Land  Company.  —  The 
fact  that  a  land  company,  at  a  time  of  selling 
lots  in  a  "  boom  "  addition,  owns  and  operates 
a  street  railway  leading  to  the  same,  does  not 
in  itself  constitute  a  representation  that  it  will 
continue  to  maintain  and  operale  the  railway. 
Day  v.  Ft.  Scoit  Invest.,  etc.,  Co.,  153  111.  293. 

1.  Presenting  Instrument  to  Illiterate  Person  for 
Execution.  —  Trambly  v.  Ricard,  130  Mass.  259. 

2.  Representations  implied  in  Law.  —  Lobdell 
v.  Baker,  1  Met.  (Mass.)  193,  35  Am.  Dec.  358; 
Weare  v.  Gove,  44  N.  H.  196:  Campbell  v. 
Muller,  19  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  189. 
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3.  Illustrations  of  Representations  Implied  in 
Law —  Sale  of  Goods.  —  Cross  v.  Gardner,  Carth. 
90,  1  Show  68.    See  the  title  Sales. 

4.  Emerson  v.  Brigham,  10  Mass.  197,  6  Am. 
Dec.  109;  Van  Bracklin  v.  Fonda,  12  Johns. 
(N.  Y.)  468,  7  Am.  Dec.  339;  Jeffrey  v.  Bige- 
low,  13  Wend.  (N.  Y.)  518,  28  Am.  Dec.  476; 
Hoe  v.  Sanborn,  21  N.  Y.  552,  78  Am.  Dec. 
163;  Hadley  v.  Clinton  County  Importing  Co., 
13  Ohio  St.  502,  82  Am.  Dec.  454.  See  the 
title  Sales. 

5.  See  infra,  this  title.  Failure  to  Disclose 
Facts  and  Concealment. 

6.  Implied  Representations  in  Marrying.  —  Van 
Houten  v.  Morse,  162  Mass.  414,  44  Am.  St. 
Rep.  373;  Donovan  v.  Donovan,  9  Allen 
(Mass.)  140.  See  the  titles  Breach  of  Promise 
of  Marriage,  vol.  4,  p.  894;  Marriage. 

7.  Implied  Representation  by  Acting  as  Agent. 

—  A  person,  therefote,  who,  with  knowledge 
of  his  want  of  authority,  executes  a  contract 
as  the  agent  of  another,  is  liable  to  the  person 
with  whom  he  is  dealing.  The  latter,  on 
learning  the  facts,  may  repudiate  the  contract 
and  hold  him  personally  liable  for  damages. 
Weare  v.  Gove,  44  N.  H.  196;  Campbell  v. 
Muller,  19  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  189. 

A  leading  case  on  this  point  is  Polhill  v. 
Walter,  3  B.  &  Ad.  114,  23  E.  C.  L.  38;  Ormrod 
v.  Huth,  14  M.  &  W.  658,  where  a  man  was 
held  liable  in  an  action  of  deceit  because  he 
accepted  a  bill  for  the  drawee  when  he  knew 
that  he  had  no  authority  to  do  so.  See  the 
title  Agency,  vol.  1,  p.  1124.  et  seq.,  where  all 
the  cases  on  this  point  are  collected. 

8.  Implied  Representation  in  Negotiating  Note. 

—  Lobdell  v.  Baker,  1  Met.  (Mass.)  193,  35 
Am.  Dec.  358.  See  the  title  Bills  and  Notes, 
vol.  4,  pp.474.  477- 

9.  Writing  Not  Necessary  Dnless  Required  by 
Some  Statute.  —  Medbury  v.  Watson,  6  Met. 
(Mass.)  246,  39  Am.  Dec.  726;  Upton  v.  Vail, 
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b.  Statute  of  Frauds.  —  The  fact  that  false  representations  are  made 
in  connection  with  a  contract  which  the  general  statute  of  frauds  requires  to 
be  in  writing,  does  not  render  it  necessary  that  such  representations  shall  be 
in  writing  in  order  that  they  may  sustain  an  action  of  deceit,  or  be  relied  upon 
as  ground  for  rescinding  the  contract.1 

Representations  as  to  the  Solvency,  Credit,  or  Standing  of  Another.  —  In  some  jurisdic- 
tions the  statute  of  frauds  requires  writing  in  the  case  of  representations  con- 
cerning the  solvency,  credit,  or  standing  of  another.2  Some  statutes  provide 
that  no  action  shall  be  brought  whereby  to  charge  any  person  upon  or  by 
reason  of  any  representation  as  to  the  credit,  conduct,  character,  ability,  trade, 
or  dealings  of  another  person,  to  the  intent  or  purpose  that  such  person  may 
obtain  credit,  money  or  goods  thereupon,  unless  such  representation  is  in 
writing  and  signed  by  the  party  to  be  charged  therewith ; 3  and  the  others  are 
very  similar.4 

Representations  Within  the  Statute.  —  This  clause  of  the  statute  of  frauds  does 
not  apply  to  representations  not  affecting  the  title  of  a  third  person  to  credit.5 
But,  by  the  weight  of  authority,  it  does  require  that  every  false  represen- 
tation as  to  another's  credit  or  standing,  where  there  is  nothing  more,  shall  be 
in  writing  to  support  an  action  of  deceit.®  Some  of  the  statutes  are  more 
restricted  in  their  terms.7 


6  Johns.  (N.  Y.)  181,  5  Am.  Dec.  210;  Ewins 
v.  Calhoun,  7  Vt.  79.  See  also  the  title  False 
Pretenses  and  Cheats,  vol.  12,  p.  823. 

1.  Statute  of  Frauds.  —  Catalant  v.  Catalani, 
124  Ind.  54,  19  Am.  St.  Rep.  73;  Lamm  v. 
Port  Deposit  Homestead  Assoc.,  49  Md.  233, 
33  Am.  Rep.  264;  bcott  v.  Haynes,  12  Mo. 
App.  596:  Foss  v.  Newbury,  20  Oregon  257; 
Sandford  v.  Rose,  2  Tyler  (Vt.)  428.  See  also 
Arnold  v.  Cord,  16  Ind.  177;  Teague  v.  Fowler, 

:  56  Ind.  569. 

2.  Statute  of  Frauds  —  Promise  to  Answer  for 
i  Debt,  Default,  or  Miscarriage  of  Another.  —  In 
i  Evans  v.  Bicknell,  6  Ves.  Jr.  186,  Lord  Eldon 

expressed  the  opinion  that  an  action  of  deceit 
to  recover  damages  for  false  and  fraudulent 
representations  as  to  another's  credit  or  stand- 
ing was  within  the  mischief  which  gave  rise  to 
that  clause  of  the  statute  of  frauds  which  re- 
quires writing  for  an  agreement  to  answer  for 
the  debt,  default,  or  miscarriage  of  another. 
See  also  Newsom  v.  Jackson,  26  Ga.  241,  71 
Am.  Dec.  206. 

This  clause  of  the  statute,  however,  in  terms 
applies  to  agreements  only,  and  it  is  settled, 
both  in  England  and  in  the  United  States,  that 
it  does  not  require  writing  to  sustain  an  action 
of  deceit  for  false  and  fraudulent  representa- 
tions as  to  another's  credit  or  standing.  Pasley 
v.  Freeman,  3  T.  R.  51,  2  Smith's  Lead.  Cas. 
66;  Eyre  v.  Dunsford,  I  East  318;  Hamar  v. 
Alexander,  2  B.  &  P.  N.  R.  241;  Upton  v. 
Vail,  6  Johns.  (N.  Y.)  181,  5  Am.  Dec.  210; 
Ewins  v.  Calhoun,  7  Vt.  79. 

"  The  case  of  Pasley  v.  Freeman,  3  T.  R. 
51,"  said  the  New  York  court,  "  stands  upon 
the  clearest  principles  of  jurisprudence,  and 
has  no  connection  with  the  statute  of  frauds, 
which  applies  where  one  man  undertakes  for 
the  debt  of  another."  Upton  v.  Vail,  6  Johns. 
(N.  Y.)  181,  5  Am.  Dec.  210. 

Addition  of  Verbal  Guaranty.  —  In  Hamar  v. 
Alexander,  2  B.  &  P.  N.  R.  241,  the  defendant 
had  made  a  false  and  fraudulent  representa- 
tion as  to  the  circumstances  and  credit  of  a 
person  in  order  to  induce  the  plaintiff  to  give 
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credit,  and  added  a  verbal  promise  that  if  such 
person  did  not  pay  the  plaintiff,  he  would,  Lord 
Mansfield  held  that  the  plaintiff  could  main- 
tain an  action  against  the  defendant  for  the 
false  and  fraudulent  representation,  notwith- 
standing the  addition  of  the  verbal  and  un- 
enforceable promise.  See  also  Thompson  v. 
Bond,  1  Campb.  4. 

3.  Requirement  of  Writing  for  Representations 
as  to  Credit.  —  In  England  it  was  provided  by 
the  Act  of  Geo.  IV.,  c.  14,  known  as  Lord  Ten- 
derden's  Act,  that  no  action  should  be  brought 
*'  whereby  to  charge  any  person  upon  or  by 
reason  of  any  representation  or  assurance 
made  or  given  concerning  or  relating  to  the 
character,  conduct,  credit,  ability,  trade,  or 
dealings  of  any  other  person,  to  the  intent  or 
purpose  that  such  other  person  may  obtain 
credit,  money,  or  goods,  unless  such  repre- 
sentation or  assurance  be  made  in  writing, 
signed  by  the  party  to  be  charged  therewith." 

And  this  statute  has  been  virtually  copied  in 
some  of  the  United  States.  See  Medbury  v. 
Watson,  6  Met.  (Mass.)  246,  39  Am.  Dec.  726. 
And  see  the  title  Statute  of  Frauds. 

4.  See  the  title  Statute  of  Frauds. 

5.  Representations  Within  This  Statute.  —  Med- 
bury v.  Watson,  6  Met.  (Mass.)  246,  39  Am. 
Dec.  726. 

6.  Representations  as  to  Credit  of  Third  Person. 

—  Haslock  v.  Fergusson,  7  Ad.  &  El.  86,  34  E. 
C.  L.  41;  Swann  v.  Phillips,  8  Ad.  &  El.  457, 
35  E.  C.  L.  436;  Bishop  v.  Balkis  Consol.  Co., 
25  Q.  B.  Div.  512,  59  L.  J.  Q.  B.  565,  63  L.  T. 
N.  S.  6or,  39  W.  R.  99;  Ball  v.  Farley,  81  Ala. 
288;  Hearn  v.  Waterhouse,  39  Me.  96;  Kim- 
ball v.  Comstock,  14  Gray  (Mass.)  508;  Wells 
v.  Prince,  15  Gray  (Mass.)  562;  Mann  v. 
Blanchard,  2  Allen  (Mass.)  386;  McKinney  v. 
Whiting,  8  Allen  (Mass.)  207;  Weilz\  Schwartz, 
2i  Mo.  App.  372. 

7.  Some  of  the  statutes  requiring  that  repre- 
sentations as  to  the  character,  credit,  dealings, 
or  trade  of  a  third  person  must  be  in  writing 
to  be  actionable  in  express  terms  apply  only 
to  such  representations  as  are  made  "  to  the 
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Actual  Fraud.  —  Some  courts  have  held  that  the  statute  does  not  apply  to 
cases  of  actual  fraud ;  that  is,  to  cases  in  which  the  representation  is  not  only- 
false,  but  is  made  with  a  fraudulent  intent.1  The  better  opinion,  however,  is 
to  the  contrary,  for  there  is  no  such  restriction  in  the  statute.* 

Statements  as  to  Extrinsic  Facts.  —  It  seems  that  the  statute  requiring  represen- 
tations as  to  the  credit  of  another  to  be  in  writing  does  not  apply,  when,  in 
addition  to  such  representations,  there  are  false  and  fraudulent  statements  as 
to  extrinsic  facts  affecting  the  credit  of  a  person,  and  these  statements  are 
relied  upon  as  constituting  the  deceit.3 

Representations  Both  Oral  and  Written.  —  An  action  will  lie  for  a  false  representa- 
tion in  writing  as  to  the  credit  or  standing  of  a  third  person,  whereby  the 
plaintiff  was  induced  to  extend  credit,  although  he  may  have  been  in  part 
influenced  by  subsequent  oral  representations  by  the  defendant,  if  the  jury  are 
satisfied  that  he  was  substantially  induced  by  the  written  representation  to 
give  the  credit.4 

III.  Character  of  Representation  as  One  of  Fact  —  1.  In  General.  —  To 

constitute  a  representation,  as  that  term  is  understood  in  the  law  relating  to 
fraud,  there  must  be  a  statement  or  representation  as  to  a  fact,  and  it  must 
also  be  as  to  a  past  or  existing  fact.5 

An  Act  Done  After  Making  a  Contract  will  not  constitute  fraud  so  as  to  entitle  the 
party  to  avoid  the  effect  of  the  contract.6 


intent  or  purpose  that  such  person  may  obtain 
credit,  money,  or  goods  thereupon."  Others 
omit  these  words.  In  Massachusetts  the  stat- 
ute of  1834.  contained  such  words,  but  they 
were  omitted  in  a  subsequent  statute.  It  was 
held,  however,  that  the  subsequent  statute  was 
to  be  construed  as  only  a  re-enactment  of  the 
former,  and  that  it  did  not  apply  to  representa- 
tions as  to  the  credit  of  a  third  person  unless 
they  were  made  with  such  intent  and  purpose. 
Medbury  v.  Watson,  6  Met.  (Mass.)  246,  39 
Am.  Dec.  726;  Norton  v.  Huxley,  13  Gray 
(Mass.)  285. 

In  Wells  v.  Prince,  15  Gray  (Mass.)  562,  it 
was  held  that  the  statute  applied  so  as  to  bar 
an  action  against  an  agent  of  an  insurance 
company  for  oral  representations  concerning 
its  pecuniary  condition  and  credit,  alleged  to 
have  been  made  in  order  to  enable  the  agent 
to  receive  a  commission  or  compensation  out 
of  a  premium  of  insurance,  and  by  which  the 
plaintiff  was  induced  to  effect  insurance  with 
the  company  and  suffered  loss. 

In  McKinney  v.  Whiting,  8  Allen  (Mass.) 
207,  it  was  held  that  no  action  would  lie  to 
charge  a  person  upon  or  by  reason  of  false 
oral  assurances  concerning  the  credit  and 
ability  of  a  corporation  of  which  he  was  the 
treasurer,  made  in  order  to  induce  the  plaintiff 
to  receive  a  note  of  the  corporation,  signed  by 
him  as  treasurer. 

And  in  Mann  v.  Blanchard,  2  Allen  (Mass.) 
386,  it  was  held  that  no  action  could  be  main- 
tained to  charge  a  defendant  upon  or  by  reason 
of  false  representations  concerning  the  credit 
and  ability  of  another,  made  in  order  to  in- 
duce the  plaintiff, to  indorse  a  note  signed  by 
such  other  person,  which  the  defendant  re- 
ceived and  used  for  his  own  benefit,  unless  the 
representations  were  made  in  writing.  The. 
court  said  in  this  case:  "  Where  the  benefit  to 
be  obtained  by  the  defendant  is  to  be  gained 
wholly  through  the  credit  given  to  another  in 
consequence  of  the  alleged  representations, 
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the  primary  object  of  those  representations 
must  be  regarded  as  the  procurement  of  the 
credit." 

1.  Cases  of  Actual  Fraud.  —  Ball  v.  Farley,  81 
Ala.  292;  Clark  v.  Dunham  Lumber  Co.,  86 
Ala.  220;  Warren  v.  Barker,  2  Duv.  (Ky.)  1565 
Dent  v.  McGrath,  3  Bush  (Ky.)  176.  See  also 
Hess  v.  Culver,  77  Mich.  598,  18  Am.  St.  Rep. 
421. 

2.  In  Nevada  Bank  v.  Portland  Nat.  Bank, 
59  Fed.  Rep.  338,  some  of  the  cases  cited  in 
the  note  preceding  were  disapproved,  and  the 
contrary  held  upon  the  soundest  reasoning. 

3.  False  Representations  as  to  Extrinsic  Facts 
Affecting  Credit. —  See  Lyde  v.  Barnard,  1  M. 
&  W.  101  (in  which  the  judges  were  evenly 
divided);  Daniel  v.  Robinson,  66  Mich.  296. 

4.  Representations  Both  Oral  and  Written.  — 
Tatton  v.  Wade,  18  C.  B.  371,  86  E.  C.  L.  371; 
Clark  v.  Edgar,  84  Mo.  106,  54  Am.  Rep.  84. 

In  Weil  v.  Schwartz,  2r  Mo.  App.  372,  how- 
ever, it  was  held  that  in  an  action  for  false 
representations  as  to  another's  solvency,  re- 
quired by  the  Missouri  statute  to  be  in  writing, 
it  was  error  to  instruct  the  jury  that,  in  deter- 
mining the  inducing  cause,  they  could  con- 
sider both  a  telegram  sent  by  the  defendant, 
and  verbal  representations  previously  made 
by  him. 

Further  as  to  the  Necessity  for  Writing  under 
the  statute  of  frauds,  and  as  to  the  sufficiency 
of  the  memorandum  in  writing  required  by  the 
statute,  see  the  title  Statute  of  Frauds. 

5.  Representation  Must  Be  One  of  Fact.  —  Mun- 
roe  v.  Pritchett,  16  Ala.  785,  50  Am.  Dec.  203; 
Atwood  v.  Chapman,  68  Me.  38,  28  Am.  Rep. 
5;  Milliken  v.  Thorndike,  103  Mass.  382; 
Cochrane  v.  Halsey,  25  Minn.  52.  And  see 
the  other  cases  specifically  cited  in  the  notes 
following. 

6.  Acts  Done  After  Making  Contract.  —  Atchi- 
son, etc.,  R.  Co.  v.  Crittenden,  4  Kan.  App. 
512.  See  infra,  this  title,  Acting  upon  Repre- 
sentations. 
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as  One  of  Fact. 


2.  Statements  of  Opinion  and  Prediction  —  a.  General  Rule.  — Upon  the 
authorities  it  may  be  laid  down  as  a  general  rule  that  an  expression  of  opinion 
or  belief,  if  it  is  nothing  more  than  this,  and  if  so  intended  and  understood, 
is  not  a  representation  of  fact,  and,  though  false,  does  not  amount  to 
fraud.  A  person  ordinarily  has  no  right  to  rely  upon  such  a  statement,  and 
if  he  does  so  he  cannot  treat  it  as  fraud,  either  for  the  purpose  of  maintain- 
ing an  action  of  deceit,1  or  for  the  purpose  of  rescinding  a  contract  at  law2 


1.  Expression  of  Opinion  or  Belief  —  Action  of 
Deseit  Doe3  Not  Lie  —  England.  —  Pasley  v. 
Freeman,  3  T.  R.  51,  per  Grose,  J.;  Jendwine 
v.  Slade,  2  Esp.  N.  P.  572;  Haycraftz/.  Creasy, 
2  East  92;  Harvey  v.  Young,  Yelv.  20;  Baily  v. 
Merrell,  3  Bulsir.  94,  Cro.  Jac.  386;  Bellairs 
v.  Tucker,  13  Q,  B.  Div.  562. 

United  States.  —  Gordon  v.  Butler,  105  U.  S. 
553- 

Alabama. — Munroe  v.  Pritchett,  16  Ala. 
785,  50  Am.  Dec.  203;  Foster  v.  Kennedy,  38 
Ala.  35q,  81  Am.  Dec.  56. 

California.  —  Nounnan  v.  Sutter  County 
Land  Co.,  81  Cal.  I. 

Colorado.  —  Mayo  v.  Wahlgreen,  9  Colo. 
App.  506.  And  see  Beard  v.  Bliley,  3  Colo. 
App.  479-. 

Connecticut.  — Bull  v.  Pratt,  I  Conn.  342. 

Florida.  —  Williams  v.  McFadden,  23  Fla. 
143,  11  Am.  St.  Rep.  345. 

Illinois.  —  Endsley  v.  Johns,  120  111.  469,  60 
Am.  Rep.  572.  See  Tuck  v.  Downing,  76 
111.  71. 

Indiana.  —  State  Bank  v.  Hamilton,  2  Ind. 
457.  S«"e  Sieveking  v.  Litzler,  31  Ind.  13; 
Hartman  v.  Flaherty,  80  Ind.  472. 

Iowa.  —  Bondurant  v.  Crawford,  22  Iowa 
40;  Longshore  v.  Jack,  30  Iowa  298. 

Kentucky.  —  Moore  v.  Turbeville,  2  Bibb 
(Ky.)  602,  5  Am.  Dec.  642. 

Maine.  —  Bishop  v.  Small,  63  Me.  12;  At- 
■wood  v.  Chapman,  68  Ma.  38,  28  Am.  Rep.  5; 
Holbrook  v.  Connor,  60  Me.  578,  11  Am.  Rep. 
212;  Long  v.  Woodman,  58  Me.  49;  Thompson 
v.  Phoenix  Ins.  Co.,  75  Me.  55,  46  Am.  Rep.  357. 

Maryland.  —  Buschman  v.  Codd,  52  Md. 
202;  Robertson  v.  Parks,  76  Md.  118. 
■  Massachusetts.  —  Mooney  v.  Miller,  102 
Mass.  217;  Parker  v.  Moulton,  114  Mass.  99, 
19  Am.  Rep.  315;  Barnard  v.  Coffin,  138  Mass. 
37;  Nash  v.  Minnesota  Title  Ins.,  etc.,  Co., 
159  Mass  437. 

Michigan.  —  Collins  v.  Jackson,  54  Mich.  186. 

Minnesota.  —  Haven  v.  Neal,  43  Minn.  315; 
Hedin  v.  Minneapolis  Medical,  etc..  Institute, 
62  Minn.  146,  54  Am.  St.  Rep.  628. 

Missouri. — Anderson  v.  McPike,  86  Mo. 
293;  Nauman  v.  Oberle,  90  Mo.  666. 

Nevada.  —  Banta  v.  Savage,  12  Nev.  151. 

New  Hampshire.  —  See  Morrill  v.  Wallace,  9 
N.  H.  in;  Page  v.  Parker,  40  N.  H.  47,  43  N. 
H|.  363,  80  Am.  Dec.  172;  Messer  v.  Smyth,  59 
N.  H.  41;  Bradbury  v.  Haines,  60  N.  H.  123. 

New  Jersey.  —  State  v.  Cass,  52  N.  J.  L.  77. 

New  York.  —  Davis  v.  Meeker,  5  Johns.  (N. 
Y.)  354;  Starr  v.  Bennett,  5  Hill  (N.  Y.)  303; 
Ellis  v.  Andrews,  56  N.  Y.  83,  15  Am.  Rep. 
379;  Simar  v.  Canaday,  53  N.  Y.  298,  13  Am. 
Rep.  523;  Hubbell  v.  Meigs,  50  N.  Y,  480; 
Duffany  v.  Ferguson,  66  N.  Y.  482,  Chrysler 
?/.  Canaday,  90  N.  Y.  272,  43  Am.  Rep.  166. 

North  Carolina.  —  Saunders  v.  Hatterman, 
3  Ired.  L.  (24  N.  Car.)  32,  37  Am.  Dec.  404; 


Credle  v.  Swindell,  63  N.  Car.  305;  Walsh  v. 
Hall,  66  N.  Car.  233. 

Ohio.  —  Belmont  Min.  Co.  v.  Rogers,  3  Ohio 
Dec.  453,  10  Ohio  Cir.  Ct.  Rep.  305,  6  Ohio- 
Cir.  Dec.  619.  And  see  .(Etna  Ins.  Co.  v. 
Reed,  33  Ohio  St.  283. 

Rhode  Island.  —  Lyons  v.  Briggs,  14  R.  I. 
222,  51  Arn.  Rep.  372:  Handy  v.  Waldron,  18- 
R.  I.  567,  49  Am.  St.  Rep.  794. 

Utah.  —  Hecht  v.  Metzler,  14  Utah  408,  6r> 
Am.  St.  Rep.  906. 

Vermont.  — Jude  v.  Woedburn,  27  Vt.  415. 

Wisconsin. — Sheldon  v.  Davidson.  85  Wis. 
138;  Warner  v.  Benjamin,  89  Wis.  290. 

?.  Contract  Not  Voidable  at  Law  for  Expression 
of  Opinion  or  Belief —  United  States.  —  Greene 
v.  Societe,  etc.,  81  Fed.  Rep.  64. 

Alabama.  —  Munroe  v.  Pritchett,  16  Ala. 
785,  50  Am.  Dec.  203;  Cooke  v.  Cook,  100  Ala. 
175;  Davis  v.  Betz,  66  Ala.  206;  Biown  ». 
Freeman,  79  Ala.  406;  Moses  v.  Katzenberger, 
84  Ala.  95;  Griel  v.  Lomax,  94  Ala.  641;  Bain 
v.  Wilhey,  107  Ala.  223;  Georgia  Home  Ins. 
Co.  v.  Warten,  113  Ala.  479,  59  Am.  St.  Rep. 
129;  Ansley  v.  Piedmont  Bank,  113  Ala.  467, 
59  Am.  St.  Rep.  122. 

California.  —  Rendell  v.  Scott,  70  Cal.  514. 

Colorado.  —  Cooper  v.  Hunter,  8  Colo.  App. 
101. 

Illinois.  —  Bond  v.  Ramsey,  89  111.  29; 
Washington  v.  Louisville,  etc.,  R.  Co.,  34  111. 
App.  658,  affirmed  136  111.  49;  Musick  v. 
Gaizmeyer,  47  111.  App.  329. 

Indiana.  —  Foley  v.  Cowgill,  5  Blackf.  (Ind.} 
18,  32  Am.  Dec.  49;  Gatling  v.  Newell,  9  Ind. 
572;  Bish  v.  Bradford,  17  Ind.  490;  Parker  v. 
Thomas,  19  Ind.  213,  81  Am.  Dec  385;  Curry 
v.  Keyser,  30  Ind.  214;  Hunter  v.  McLaugh- 
lin, 43  Ind.  38;  Adkins  v.  Adkins,  48  Ind.  12- 
Shade  v.  Creviston,  93  Ind.  591;  Conant  v. 
National  State  Bank,  121  Ind.  323. 

Iowa.  —  Bondurant  v.  Crawfotd,  22  Iowa  40; 
Van  Vechten  v.  Smith,  59  Iowa  173;  Swan  v. 
Mathre,  103  Iowa  261;  Scroggin  v.  Wood,  87 
Iowa  497;  Merritt  v.  Dufur,  99  Iowa  211. 

Kentucky.  —  Marshall  v.  Peck,  I  Dana  (Ky.) 
609;  English  v.  Thomasson,  82  Ky.  280;  Head 
v.  Dant,  (Ky.  1893)  21  S.  W.  Rep.  528. 

Louisiana. — Jaffray  v.  Moss,  41  La.  Ann. 
548. 

Maine.  —  Dennison  v.  Thomaston  Mut.  Ins. 
Co.,  20  Me.  125,  37  Am.  Dec.  42;  Long  v. 
Woodman,  58  Me.  49. 

Massachusetts.  —  Page  v.  Bent,  2  Met. 
(Mass  )  371;  Pike  v.  Fay,  101  Mass.  134;  Milli- 
ken  v.  Thorndike,  103  Mass.  382;  Homer  v. 
Perkins,  124  Mass.  431,  26  Am.  Rep.  677. 
.  Michigan.  —  Bristol  v.  Braidwood,  28  Mich. 
191. 

Minnesota.  —  Wilder  v.  De  Cou,  18  Minn. 
470;  Cochrane  v.  Halsey,  25  Minn.  52;  Wilk- 
inson  v.    Clauson,  29  Minn.  91;    Doran  v. 
Eaton,  40  Minn.  35. 
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as  One  of  Fact. 


or  in  equity.1 

b.  Whether  Statement  Is  of  Opinion  or  of  Fact.  —  Generally,  per- 
haps, the  statements  are  such  that  when  considered  in  connection  with  the 
subject  matter  there  is  no  difficulty  in  saying  that  they  are  mere  expressions 
of  opinion,  and  within  the  rule  above  stated.  Some  statements,  however,  are 
of  such  a  nature  that  they  can  be  interpreted  either  as  statements  of  fact,  or 
as  mere  expressions  of  opinion.  In  the  former  case,  they  will  amount  to  fraud, 
while  in  the  latter  they  will  not.  The  mere  fact  that  a  statement  takes  the 
form  of  an  expression  of  opinion  is  not  conclusive.8  When  there  is  any  doubt 
as  to  whether  a  statement  was  intended  and  understood  as  a  mere  expression 


Mississippi.  —  Anderson  v.  Burnett,  5  How. 
(Miss.)  165,  35  Am.  Dec.  425;  Anderson  v. 
Hill,  12  Smed.  &  M.  (Miss.)  679,  51  Am.  Dec. 
130;  Walker  v.  Mobile,  etc.,  R.  Co.,  34  Miss. 
245;  Selma,  etc.,  R.  Co.  v.  Anderson,  51  Miss. 
829 

Missouri.  — Saunders  v.  McClintock,  46  Mo. 
App.  2r6. 

New  York.  —  Remington  v.  Van  Ingen,  9 
Misc.  Rep.  (N.  Y.  C.  PI.)  128,  affirming  6  Misc. 
Rep.  (N.  V.  City  Ct.)  215. 

Ohio.  — ./Etna  Ins.  Co.  v.  Reed,  33  Ohio  St. 
283. 

Oregon.  —  Smith  v.  Griswold,  6  Oregon  440; 
Banfield  v.  Banfield,  24  Oregon  571. 

Pennsylvania.  —  Rockafellow  v.  Baker,  41 
Pa.  St.  319.  80  Am.  Dec.  624;  Fulton  v.  Hood, 
34  Pa.  St.  365,  75  Am.  Dec.  664;  Watts  v.  Cum- 
mins, 59  Pa.  St.  84;  Byrne  v.  Stewart,  124  Pa. 
St.  450. 

Texas. —  ]ackson  v.  Stockbridge,  29  Tex. 
394,  94  Am.  Dec.  290;  Barrett  v.  Featherstone, 
89  Tex.  567. 

Vermont.  —  Blake  v.  Peck,  11  Vt.  483. 

Virginia.  —  Rison  v.  Newberry,  90  Va.  513; 
Watkins  v.  West  Wytheville  Land,  etc.,  Co., 
92  Va.  1. 

Washington.  —  West  Seattle  Land,  etc.,  Co. 
v.  Herren,  16  Wash.  665. 

Wisconsin.  —  Maltby  v.  Austin.  65  Wis.  527; 
Montreal  River  Lumber  Co.  v.  Mihills,  80  Wis. 
54c;  Frontier  v.  Stanley,  95  Wis.  56;  Morrison 
v.  Koch,  32  Wis.  254. 

Wyomino, — Cheyenne  First  Nat.  Bank  v. 
Swan,  3  Wyoming  356. 

1.  Expression  of  Opinion  Not  Fraud  in  Equity 
—  England.  —  Denton  v.  Macneil,  L.  R.  2  Eq. 
352 

United  Slates. — Southern  Development  Co. 
v.  Silva,  125  U.  S.  247;  Johansson  v.  Ste- 
phanson,  154  U.  S.  625;  Stebbins  v.  Eddy,  4 
Mason  (U.  S.)4I4;  Banque  Franco-Egyptienne 
v.  Brown,  34  Fed.  Rep.  162;  Reeves  v.  Corning, 
51  Fed.  Rep.  774. 

Alabama.  —  Crown  v.  Carriger,  66  Ala.  590; 
Lockwood  v.  Fitts,  90  Ala.  150. 

Arkansas.  —  Dugan  v.  Cureton,  I  Ark.  31, 
31  Am.  Dec.  727. 

California.  —  Lawrence  v.  Gayetty,  78  Cal. 
126,  12  Am.  St.  Rep.  29. 

Colorado.  —  People  v.  Tynon,  2  Colo.  App. 
131- 

Georgia.  —  Payne  v.  Smith,  20  Ga.  654. 

Illinois.  —  Drake  v.  Latham,  50  111.  270; 
Douglass  v.  Littler,  58  111.  342;  Warren  v. 
Doolittle,  61  111.  171;  Tuck  v.  Downing,  76 
111.  71;  Dillman  v.  Nadlehoffer  119  111.  567; 
Brady  v.  Cole,  164  111.  116;  Crocker  v.  Manley, 
164  111.  282,  56  Am.  St.  Rep.  196. 
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Indiana.  —  Sieveking  v.  Litzler,  31  Ind. 
13- 

Iowa.  —  McClanahan  v.  McKinley,  52  Iowa 
223;  Lucas  v.  Crippen,  76  Iowa  507. 

Kentucky.  —  Chambers  v.  Baptist  Educa- 
tional Soc,  1  B.  Mon.  (Ky.)  215;  Leng  v.  Kel- 
ler, (Ky.  1896)  37  S.  W.  Rep.  581. 

Maine.  —  Carlton  v.  Rockport  Ice  Co.,  78 
Me.  49. 

Massachusetts.  —  Com.  v.  Mechanic's  Mut. 
F.  Ins.  Co.,  120  Mass.  495. 

Michigan.  —  May  hew  v.  Phcenix  Ins.  Co.,  23 
Mich.  105. 

Mississippi.  —  Hall  v.  Thompson,  I  Smed.  & 
M.  (Miss.)  443. 

Missouri.  —  Reel  v.  Ewing,  4  Mo.  App. 
570. 

Nebraska.  —  Moore  v.  Scott,  47  Neb.  346. 

New  Jersey.  —  Wise  v.  Fuller,  29  N.  J.  Eq. 
257;  Norfolk,  etc.,  Hosiery  Co.  v.  Arnold,  49 
N.  J.  Eq.  396. 

Oregon.  —  Banfield  v.  Banfield,  24  Oregon 
571. 

Pennsylvania.  —  Rockafellow  v.  Baker,  41 
Pa.  St.  319,  80  Am.  Dec.  624. 

Tennessee.  —  Maney  v.  Porter,  3  Humph. 
(Tenn.)  347;  Leiker  v.  Henson,  (Tenn.  Ch. 
1896)  41  S.  W.  Rep.  862  (affirmed  orally  by  the 
Supreme  Court),  citing  21  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  29-31. 

Texas.  —  Moore  v.  Cross,  87  Tex.  557. 

Virginia.  —  Rison  v.  Newberry,  90  Va.  513; 
Max  Meadows  Land,  etc.,  Co.  v.  Brady,  92 
Va.  71;  Orr  v.  Goodloe,  93  Va.  203. 

Washington.  —  English  v.  Giinstead,  12 
Wash.  670. 

West  Virginia.  —  Whittaker  v.  Southwest 
Virginia  Imp.  Co.,  34  W.  Va.  217. 

2.  Statements  That  May  Be  Either  Expression 
of  Opinion  or  Statement  of  Fact  —  Alabama. — 
Foster  v.  Kennedy,  38  Ala.  359,  81  Am.  Dec. 
56. 

Iowa. — Teachout  v.  Van  Hoesen,  76  Iowa 
113,  14  Am.  St.  Rep.  206. 

Massachusetts.  —  Morse  v.  Shaw,  124  Mass. 
59;  Homer  v.  Perkins,  124  Mass.  431.  26  Am. 
Rep.  677;  Belcher  v.  Costello,  122  Mass.  189; 
Teague  v.  Irwin,  127  Mass.  217;  Stubbs  v. 
Johnson,  127  Mass.  219;  Andrews  v.  Jackson, 
168  Mass.  266. 

Michigan.  —  Jackson  v.  Collins,  30  Mich. 
557;  Moon  v.  McKinstry,  107  Mich.  668. 

New  Hampshire.  —  Morrill  v.  Wallace,  9  N. 
H.  in;  Messer  v.  Smyth,  59  N.  H  41. 

New  York.  —  Hickey  v.  Morrell,  102  N.  Y. 
454.  55  Am.  Rep.  824;  Simar  v.  Canaday,  53 
N.  Y.  298,  13  Am.  Rep.  523. 

Wisconsin.  —  Birdsey  v.  Butterfield,  34  Wis. 
52;  Warner  v.  Benjamin,  89  Wis.  290. 

Volume  XIV. 


Character  of  Representation       ERA  UD  AND  DECEIT. 


as  One  of  Fact; 


of  opinion,  or  as  a  statement  of  fact,  the  question  must  be  passed  upon  by  a 
jury.1 

A  Statement  of  a  Fact  Susceptible  of  Knowledge,  made  by  a  person  as  of  his  own 
knowledge,  when  he  knows  that  it  is  false,  and  that  it  is  relied  upon  by  the 
person  to  whom  it  is  made,  is  not  to  be  regarded  as  a  mere  expression  of  opin- 
ion or  belief,  but  is  a  false  statement  of  fact,  and  will  amount  to  fraud,  if  it 
was  concerning  such  a  matter  that  the  other  party  had  a  right  to  rely  upon 
it,  instead  of  making  inquiry  elsewhere,  or  investigating  for  himself.8 

Statements  in  Positive  Language.  —  The  mere  fact  that  a  person  in  making  a  state- 
ment expresses  it  in  positive  language,  or  even  adds  an  assertion  of  personal 
knowledge,  does  not  necessarily  show  that  the  statement  is  to  be  taken,  not  as 
an  expression  of  opinion,  but  as  a  statement  of  fact.  The  test  of  whether  it 
is  one  or  the  other  seems  to  be  not  so  much  in  the  absence  or  presence  of  an 
express  assertion  of  personal  knowledge,  as  in  the  character  of  the  facts  alleged 
to  be  true.3 

c.  False  Statement  of  Opinion. — An  expression  of  opinion,  if  so 
intended  and  understood,  will  not  necessarily  constitute  fraud,  merely  because 
it  is  known  to  be  false,  and  is  made  for  the  purpose  of  deceiving.4  But  there 
are  a  number  of  cases  in  which  it  has  been  held  that  the  rule  that  statements 
of  opinion  or  belief  do  not  amount  to  fraud  does  not  apply  when  a  person, 
with  intent  to  deceive,  falsely  expresses  an  opinion  or  belief  as  to  a  material 
fact,  which  is  susceptible  of  knowledge,  and  as  to  which  he  knows  the  truth, 
and  the  statement  is  relied  upon  by  the  other  party  to  his  injury,  for  in  such 
case  a  fact  is  involved.5    "  Asserting  a  belief  is  asserting  the  fact  of  belief, 


1.  Question  for  Jury.  —  Morse  v.  Shaw,  124 
Mass.  59;  Teague  v.  Irwin,  127  Mass.  217; 
Foster  v.  Kennedy,  38  Ala.  359,  81  Am.  Dec.  56. 
See  infra,  this  title,  Questions  of  Law  and  Fad. 

2.  Statement  of  Fact  Susceptible  of  Knowledge. 
— Milliken  v.  Thorndike,  103  Mass.  382;  Hickey 
v.  Morrell,  102  N.  Y.  454,  55  Am.  Rep.  824. 
See  also  Smith  v.  Griswold,  6  Oregon  440; 
Murray  v.  Tolman,  162  111.  417. 

3.  Statements  Made  Positively.  —  Per  Reed, 
J.,  in  State  v.  Cass,  52  N.  J.  L.  77;  Cowley  v. 
Smyth,  46  N.  J.  L.  380,  50  Am.  Rep.  432. 

4.  False  Statement  of  Opinion  —  Not  Fraud. — 
In  Gordon  v.  Parmelee,  2  Allen  (Mass.)  212,  it 
was  held  that  false  representations  as  to  the 
value,  quality,  and  quantity  of  land,  made  by 
the  vendor,  did  not  constitute  fraud,  though 
the  vendor  knew  they  were  false,  and  intended 
to  deceive.  See  also  Medbury  v.  Watson,  6 
Met.  (Mass.)  259,  39  Am  Dec.  726. 

In  Ellis  v.  Andrews,  56  N.  Y.  83,  15  Am. 
Rep.  379,  it  was  held  that  a  false  statement  as 
to  the  value  of  stock  in  a  corporation  would 
not  support  an  action  of  deceit,  though  the  de- 
fendant knew  it  was  false  and  intended  to  de- 
ceive. See  also  Chrysler  v.  Canaday,  go  N. 
Y.  272,  43  Am.  Rep.  166;  Saunders  v.  Hatter- 
man,  2  Ired.  L.  (24  N.  Car.)  32,  37  Am.  Dec. 
404. 

5.  False  Statement  of  Opinion  Involving  Mis- 
representation of  Fact.  —  Smith  v.  Land,  etc., 
Property  Corp.,  28  Ch.  Div.  7;  Stebbins  v. 
Eddy,  4  Mason  (U.  S.)  423;  People  v.  Peckens, 
153  N.  Y.  576,  and  Simar  v.  Canaday,  53  N.  Y. 
298,  13  Am.  Rep.  523,  are  leading  cases  in  sup- 
port of  this  principle. 

For  other  cases  supporting  the  doctrine  that 
a  false  statement  of  opinion  may  amount  to 
fraud,  see  the  following: 

United  States.  —  Glaspie  v.  Keator,  56  Fed. 
Rep.  203. 
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California.  —  Cruess  v.  Fessler,  39  Cal.  336. 

Massachusetts.  —  Milliken  v.  Thorndike,  103 
Mass.  382;  Pike  v.  Fay,  101  Mass.  134. 

Michigan.  —  French  v.  Ryan,  104  Mich.  625. 

Minnesota.  —  Hedinz'.  Minneapolis  Medical, 
etc.,  Institute,  62  Minn.  146,  54  Am.  St.  Rep. 
628. 

New  York.  —  Hickey  v.  Morrell,  102  N.  Y. 
454,  55  Am-  Rep.  824;  Cullen  v.  Hernz,  (Su- 
preme Ct.)  13  N.  Y.  St.  Rep.  333. 

Oregon.  — Smith  v.  Griswold,  6  Oregon  440. 

Vermont.  —  Darling  v.  Stuart,  63  Vt.  570; 
Somers  v.  Richards,  46  Vt.  170. 

The  Doctrine  in  New  York.  —  "As  a  general 
rule,"  it  was  said  in  a  New  York  case,  "  the 
mere  expression  of  an  opinion,  which  is 
understood  to  be  only  an  opinion,  does  not 
render  a  person  expressing  it  liable  for  fraud. 
But,  where  the  statements  are  as  to  value  or 
quality,  and  are  made  by  a  person  knowing 
them  to  be  untrue,  with  an  intent  to  deceive 
and  mislead  the  one  to  whom  they  are  made, 
and  he  is  thus  induced  to  forbear  making  in- 
quiries which  he  otherwise  would,  they  may 
amount  to  an  affirmation  of  fact  rendering  him 
liable  therefor.  In  such  a  case,  whether  a 
representation  is  an  expression  of  an  opinion 
or  an  affirmation  of  a  fact  is  a  question  for  the 
jury.  The  rule  that  no  one  is  liable  for  an 
expression  of  an  opinion  is  applicable  only 
when  the  opinion  stands  by  itself  as  a  distinct 
thing.  If  it  is  given  in  bad  faith,  with  knowl- 
edge of  its  untruthfulness,  to  defraud  others, 
the  person  making  it  is  liable,  especially  when 
it  is  as  to  a  fact  affecting  quality  or  value,  and 
is  peculiarly  within  the  knowledge  of  the  per- 
son making  it."  People  v.  Peckens,  153  N.  Y. 
576,  citing  Watson  v.  People,  87  N.  Y.  561,  41 
Am.  Rep.  397;  Simar  v.  Canaday,  53  N.  Y. 
298,  13  Am.  Rep.  523;  Hickey  v.  Morrell,  102 
N.  Y.  454,  55  Am.  Rep.  824;  Schumaker  v. 
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and  if  it  is  done  with  a  design  to  mislead,  it  is  fraudulent."  1 

Illustrations.  —  This  principle  has  been  applied  where  the  seller  of  cattle 
made  false  statements  as  to  their  weight,  in  the  form  of  opinions,  when  he  had  a 
short  time  before  weighed  the  cattle,  and  knew  that  the  statements  were  false  ;  * 
where  the  vendor  of  land  expressed  an  opinion  as  to  the  number  of  acres  in 
the  tract,  when  he  knew  that  his  statement  was  false,  and  made  it  fraudulently 
and  for  the  purpose  of  deceit ;  3  and  where  the  vendor  of  a  house  made  a  false 
and  fraudulent  statement  that  it  was  as  good  as  new.4 

d.  Statements  as  to  Extrinsic  Facts,  Concealment  of  Facts,  etc. 
—  The  general  rule  that  mere  expressions  of  opinion  or  belief  do  not  amount , 
to  fraud  does  not  apply  when,  in  addition  to  this,  there  are  false  and  fraudu- 
lent representations  or  concealment  of  facts,  or  where  artifice  is  used  to  pre- 
vent inquiry. 

Extrinsic  Facts. —  If  a  person,  instead  of  merely  expressing  an  opinion  on  a 
certain  matter,  goes  further  and  makes  false  representations  as  to  extrinsic 
material  facts,  he  cannot  avoid  the  effect  of  such  representations  on  the  ground 
that  his  statements  were  merely  expressions  of  opinion.* 


Mather,  133  N.  Y.  590,  44  N.  Y.  St.  Rep. 
754- 

The  Doctrine  in  England.  —  In  Smith  v.  Land, 
etc.,  Property  Corp.,  28  Ch.  Div.  15,  it  was 
said  by  Bowen,  L.  J.:  "  It  is  material  to  ob- 
serve that  it  is  often  fallaciously  assumed  that 
a  statement  of  opinion  cannot  involve  the 
Statement  of  a  fact.  In  a  case  where  the  facts 
are  equally  well  known  to  both  parties,  what 
one  of  them  says  to  the  other  is  frequently 
nothing  but  an  expression  of  opinion.  The 
statement  of  such  opinion  is  in  a  sense  a 
Statement  of  fact,  about  the  condition  of  the 
man's  own  mind,  but  only  of  an  irrelevant  fact, 
for  it  is  of  no  consequence  what  the  opinion  is. 
But  if  the  facts  are  not  equally  known  to  both 
6ides,  then  a  staiement  of  opinion  by  the  one 
who  knows  the  facts  best  involves  very  often 
a  statement  of  a  material  fact,  for  he  impliedly 
6tates  that  he  knows  facts  which  justify  his 
opinion.  Now  a  landlord  knows  the  relations 
between  himself  and  his  tenant,  other  persons 
either  do  not  know  them  at  all  or  do  not  know 
them  equally  well,  and  if  the  landlord  says 
that  he  considers  the  relations  between  himself 
and  his  tenant  are  satisfactory,  he  really  avers 
that  the  facts  peculiarly  within  his  knowledge 
are  such  as  to  render  that  opinion  reason- 
able." See  also  Gerhard  v.  Bates,  2  El.  &  Bl. 
476,  75  E.  C.  L.  476.  22  L.  J.  Q.  B.  364,  17  Jur. 

10Q7- 

1.  Per  Woodbury,  J.,  in  Foster  v.  Swasey,  2 
Woodb.  &  M.  (U.  S.)  224. 

2.  Illustrations  of  this  Doctrine  —  Opinion  as  to 
Weight.  —  Birdsey  v.  Butterfield,  34  Wis.  52. 
The  vendor,  said  the  court  in  this  case,  had  ac- 
tual, positive  knowledge  as  to  the  weight  of 
the  cattle,  and  he  could  not  be  considered  as 
expressing  a  conjectural  opinion  on  a  point  as 
to  which  he  might  be  honestly  mistaken. 

3.  Statement  as  to  Quantity  of  Land.  —  Steb- 
bins  v.  Eddy,  4  Mason  (U.  S.)  423. 

4.  Opinion  as  to  Condition  of  House.  —  See 
Eibel  v.  Von  Fell,  55  N.  J.  Eq.  670,  where  it 
was  held  that  the  purchaser  of  a  house  could 
rescind  the  sale  for  a  false  and  fraudulent  rep- 
resentation that  it  was  as  good  as  new, 
whereas  in  fact  it  was  an  old  building  in  part, 
and  had  been  repaired  by  the  vendors,  and 
some  of  the  timbers  and  boards  used  in  it  were 


rotten.  Citing  Smith  v.  Land,  etc.,  Property 
Corp.,  28  Ch.  Div.  15. 

5.  False  Representation  as  to  Extrinsic  Facts  — 
England.  —  Ekins  v.  Tresham,  1  Lev.  102. 

United  States.  —  Henderson  v.  Henshall,  54 
Fed.  Rep.  320. 

Indiana.  —  Shaeffer  v.  Sleade,  7  Blackf. 
(Ind.)  178;  Sieveking  v.  Litzler,  31  Ind.  13; 
Peffley  v.  Noland,  80  Ind.  164;  Armstrong  v. 
White,  9  Ind.  App.  588. 

Maine.  —  Martin  v.  Jordan,  60  Me.  531. 

Massachusetts.  —  Manning  v.  Albee,  11  Allen 
(Mass.)  520. 

Michigan.  —  Bristol  v.  Braidwood,  28  Mich. 
191. 

Minnesota.  —  Burr  v .  Willson,  22  Minn.  206; 
Haven  v.  Neal,  43  Minn.  315. 

New  Hampshir< .  —  Lawton  v.  Kittredge,  30  I 
N.  H.  500;  Bradb-i  y  v.  Haines,  60  N.  H.  123, 
Coon  v.  Atwell,  46  N.  H.  510. 

New  York.  —  Seaman  v.  Becar,  15  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  616. 

Representations  Affecting  Value  —  Amount  of 
Rent  of  Premises.  —  In  Ekins  v.  Tresham,  1 
Lev.  102,  the  court,  while  recognizing  the  rule 
established  by  Harvey  v.  Young,  Yelv.  20, 
that  an  action  for  deceit  would  not  lie  against 
a  vendor  for  false  representations  as  to  value, 
held  that  such  an  action  would  lie  for  fraudu- 
lent representations  by  the  vendor  that  the 
premises  were  leased  at  greater  than  the 
actual  rent.  Grover,  J.,  in  a  leading  New 
York  case,  said  that  the  distinction  between 
these  cases  was  obvious.  "  Upon  the  ques- 
tion of  value,"  he  said,  "  the  purchaser  must 
rely  upon  his  own  judgment;  and  it  is  his  folly 
to  rely  upon  the  representation  of  the  vendor 
in  that  respect;  but  in  regard  to  any  extrinsic 
fact  affecting  the  quality  or  value  of  the  sub- 
ject of  the  contract,  he  may  rely  upon  the 
assurances  of  the  vendor,  and  if  he  does  so  rely 
and  the  assurances  are  fraudulently  made  to. 
induce  him  to  make  the  contract,  he  may  have 
an  action  for  the  injury  sustained."  Ellis  v. 
Andrews,  56  N.  Y.  86,  15  Am.  Rep.  379. 

Value  of  Mining  Shares.  —  In  McAleer  v.  Hor- 
sey, 35  Md.  439,  it  appeared  in  an  action  of 
deceit  that  the  defendant  had  falsely  repre- 
sented to  the  plaintiff  that  shares  in  a  certain 
silver  mine  were  a  profitable  investment,  and 
37  Volume  XIV. 


Character  of  Representation 


FRA  UD  AND  DECEIT. 


as  One  of  Fact. 


Concealment  of  Facts.  —  And  where  a  person  expresses  his  opinion  or  belief  as 
to  certain  facts,  but  fraudulently  fails  to  disclose  or  conceals  extrinsic  facts 
which  are  material,  he  cannot  escape  liability  by  saying  that  he  merely 
expressed  an  opinion,  for,  under  such  circumstances,  the  nondisclosure  or 
concealment  amounts  to  fraud.1 

Artifice  to  Prevent  Inquiry.  — The  same  is  true  where  a  person,  in  addition  to 
expressing  his  opinion  or  belief,  resorts  to  artifice  in  order  to  induce  the  other 
party  to  refrain  from  making  inquiry  or  examination  for  himself,  or  to  pre- 
vent his  inquiries  or  examination  from  resulting  in  ascertaining  the  truth.  In 
such  a  case,  aside  from  any  question  as  to  the  expression  of  opinion,  his  con- 
duct amounts  to  fraud.2 

e.  Persons  Occupying  Relation  of  Trust  or  Confidence.  —  If  a 
relation  of  trust  or  confidence  exists  between  the  parties,  an  expression  of 
opinion  as  to  a  material  fact,  made  fraudulently  and  with  intent  to  deceive, 
and  which  does  deceive,  will  be  treated  as  a  statement  of  fact,  and  may  afford 
ground  for  relief.  And  it  has  been  said  that  a  relation  of  confidence  exists 
within  this  rule,  when  one  of  the  parties  has  superior  knowledge  or  means  of 
knowledge,  and  knows  that  the  other  places  confidence  in  him  and  relies  upon 
his  statement.3 

in  reply  to  queries  falsely  stated  that  he  had 
himself  invested  a  large  amount  in  the  shares 
and  working  capital  of  the  mine,  not  in  stock 
or  land  at  a  valuation,  but  in  actual  money; 
and  that  the  plaintiff  thereupon,  and  at  the 
solicitation  of  the  defendant,  and  relying  upon 
his  representations,  purchased  the  shares 
which  proved  to  be  in  fact  valueless.  It  was 
held  that  the  action  would  lie. 

Representations  as  to  Value  May  Be  Received  in 
Evidence,  even  though  they  may  be  mere  ex- 
pressions of  opinion,  when  they  are  connected 
with,  or  serve  to  characterize,  other  material 
statements.  Haven  v.  Neal,  43  Minn.  315,  cit- 
ing Nowlin  v.  Snow,  40  Mich.  699;  Hickey  v. 
Morrell,  102  N.  Y.  454,  55  Am.  Rep.  824; 
Simar  v.  Canaday,  53  N.  Y.  298,  13  Am.  Rep. 
523;  Bacon  v.  Frisbie,  15  Hun  (N.  Y.)  26. 

1.  Artifice  and  Concealment  of  Facts  —  Eng- 
land.—  Smith  v.  Land,  etc.,  Property  Corp., 
28  Ch.  Div.  7. 

Alabama.  —  Camp  v.  Camp,  2  Ala.  632,  36 
Am.  Dec.  423. 

Connecticut.  —  Chadsey  v.  Greene,  24  Conn. 
562. 

Indiana. —  Nysewander    v.    Lowman,  124 
Ind.  584. 

Maine.  —  Atwood  v.  Chapman,  68  Me.  38, 
28  Am.  Rep.  5. 

Massac husetts. —  Parker  v.  Moulton,  114 
Mass.  99,  19  Am.  Rep.  315. 

New  Hampshire.  —  Stewart  v.  Stearns,  63 
N.  H.  99,  56  Am.  Rep.  496. 

ATorth  Carolina.  —  Lunn  v.  Shermer,  93  N. 
Car.  164. 

Oregon.  —  Smith  v.  Griswold,  6  Oregon  440. 

Tennessee.  —  Baker  v.  Seahorn,  1  Swan 
(Tenn.)  54,  55  Am.  Dec.  724. 

Vermont.  —  Howard  v.  Gould,  28  Vt.  523,  67 
Am.  Dec.  728. 

And  see  infra,  this  title,  Failure  to  Disclose 
Facts  and  Concealment — Concealment  of  Facts; 
Partial  Disclosure  of  Facts. 

2.  Inducing  Person  Not  to  Make  Inquiry  for 
Himself. —  Henderson  v.  Henshall,  54  Fed. 
Rep.  320;  Davis  v.  Jackson,  22  Ind.  233; 
Nysewander  v.  Lowman,  124  Ind.  584;  Mc- 
Knight  v.  Thompson,  39  Neb.  752;  Chrysler 


v.  Canaday,  90  N.  Y.  272,  43  Am.  Rep.  166; 
Bacon  v.  Frisbie,  15  Hun  (N.  Y.)  26  (reversed 
on  another  point  in  80  N.  Y.  394),  36  Am.  Rep. 
627. 

Value  of  Land. —  In  Simar  v.  Canaday,  53 
N.  Y.  298,  13  Am.  Rep.  523,  it  was  said  that 
where  statements  are  fraudulently  made  of 
particulars  in  relation  to  an  estate  by  the  ven- 
dor, the  statements  being  in  relation  to  the 
value  which  the  vendee  has  no  means  of 
knowing,  and  where  he  is  induced  to  forbear 
inquiries  which  he  would  otherwise  make,  and 
damage  ensues,  the  party  guilty  of  the  fraud 
will  be  liable  for  the  damage  sustained.  Cit- 
ing Med  bury  v.  Watson,  6  Met.  (Mass.)  246, 
39  Am.  Dec.  726;  McClellan  v.  Scott,  24  Wis. 
81. 

3.  Persons  Occupying  Confidential  Relation  — 

United  States.  —  Merritt  v.  Wassenich,  49  Fed. 
Rep.  785. 

Colorado.  —  Mayo  v.  Wahlgreen,  9  Colo. 
App.  506;  Baum  v.  Holton,  4  Colo.  A  pp.  406. 

Michigan.  —  Picard  v.  McCormkk,  11 
Mich.  08. 

Minnesota.  —  Hedin  v.  Minneapolis  Medical, 
etc.,  Institute,  62  Minn.  146,  54  Am.  St.  Rep. 
628. 

Missouri.  —  Gibson  v.  Cunningham,  92  Mo. 
131- 

Nebraska.  —  Cressler  v.  Rees,  27  Neb.  515, 
20  Am.  St.  Rep.  691. 

New  York.  —  Drake  v.  Grant,  36  Hun  (N. 
Y.)  464. 

Oregon.  —  Shute  v.  Johnson,  25  Oregon  59. 
Rhode  Island.  —  Fisher  v.  Budlong,  10  R.I. 
525. 

Virginia.  —  Grim  v.  Byrd,  32  Gratt.  (Va.) 
293;  Rorer  Iron  Co.  v.  Trout,  83  Va.  397,  5 
Am.  St.  Rep.  285. 

See  infra,  this  subdivision.  Statements  as  to 
Value,  Quality  or  Quantity,  Title,  Location,  etc. 

The  Relation  of  Teacher  and  Adult  Pupil  is  not 
such  a  confidential  relation  as  to  entitle  the 
pupil  in  purchasing  land  from  the  teacher  to 
rely  upon  thelatter's  expressions  of  opinion  as 
to  its  value.  Mayo  v.  Wahlgreen,  9  Colo. 
App.  506. 

An  Insurance  Adjuster,  who  disputes  the 
38  Volume  XIV. 


<foaracter  of  Representation        FRAUD  AND  DECEIT. 


as  One  of  Fact. 


/.  Opinions  as  to  Matters  Inconvenient  to  Investigate.  —  Whca 
a  representation  amounts  merely  to  an  expression  of  opinion  as  to  value,  con- 
dition, character,  adaptability  to  certain  uses,  etc.,  it  is  not  rendered  action- 
able by  the  mere  fact  that  the  subject  matter  is  situated  at  such  a  distance 
that  a  personal  examination  by  the  person  to  whom  the  representation  is  made 
would  be  inconvenient  and  expensive.1  Under  such  circumstances,  however, 
the  statements,  provided  they  are  made  positively,  and  are  intended  to  be 
relied  upon,  should  generally  be  treated  as  representations  of  fact.2 

g.  False  Warranty.  —  It  has  been  held  that,  although  as  a  rule  false 
representations  by  the  v^dor  of  property  as  to  value  are  not  actionable, 
because  value  is  usually  a  mere  matter  of  opinion,  the  vendor  will  be  liable  for 
a  false  and  fraudulent  warranty  of  the  value  of  the  thing  sold,  for  the  warranty 
is  not  a  mere  expression  of  opinion,  but  a  statement  of  fact.3 

h.  Prediction  —  (i)  In  General. — The  rule  that  a  mere  expression  of 
opinion  does  not  amount  to  fraud  applies  with  peculiar  force  to  predictions, 
or  declarations  as  to  future  events,  and  expressions  of  hope  or  expectation 
Such  declarations  are  generally  mere  expressions  of  opinion  or  belief,  and,  if 
so  intended  and  understood,  they  should  not  be  relied  upon,  and  will  not  con- 
stitute fraud.4 


claims  of  a  person  insured,  and  occupies  a 
hostile  positiDn  throughout  the  negotiations, 
and  gives  his  opinion  falsely  concerning  the 
legal  rights  of  the  parties  on  questions  of  law 
and  on  facts,  where  the  assured  has  the  same 
knowledge  or,  means  of  knowledge  with  him- 
self, cannot  be  regarded  as  occupying  any 
fiduciary  relation  which  will  entitle  the  assured 
to  rely  upon  his  representations;  and  a  settle- 
ment hastily  made  with  him  under  such  cir- 
cumstances, and  under  a  threat  that  payment 
will  not  be  made  without  suit,  will  not  be  set 
aside  for  fraud,  even  in  equity.  The  insured 
is  bound  to  inform  himself  of  his  rights  before 
acting,  and  to  stand  upon  them,  and  failing  to 
do  so,  is  himself  responsible  for  any  loss. 
Mayhew  v.  Phcenix  Ins.  Co.,  23  Mich.  105. 

1.  Matters  Inconvenient  to  Investigate.  —  Wil- 
liams v.  McFadden,  23  Fla.  143,  11  Am.  St. 
Rep.  345. 

2.  Cressler  v.  Rees,  27  Neb.  515,  20  Am.  St. 
Rep.  691. 

3.  Warranty.  —  Handy  v.  Waldron,  18  R.  I. 
567,  49  Am.  St.  Rep.  794. 

4.  Prediction  or  Statements  as  to  Future  Events 

—  United  States.  —  Sawyer  v.  Prickett,  19 
Wall.  (U  S.)  146;  White  v.  Ewing,  69  Fed. 
Rep.  451,  37  U.  S.  App  365;  Greene  v.  Societe, 
etc.,  81  Fed.  Rep.  64;  Banque  Franco-Egyp- 
tienne  v.  Brown,  34  Fed.  Rep.  162. 

Alabama.  —  Bradfield  v.  Elyton  Land  Co.,  93 
Ala.  527;  Birmingham  Warehouse,  etc.,  Co. 
*.  Elyion  Land  Co.,  93  Ala.  549;  Cooke  v. 
Cook,  100  Ala.  175. 

Arkansas.  —  Dugan  v.  Cureton,  I  Ark.  31, 
31  Am.  Dec.  727;  Hawkins  v.  Campbell,  6 
Ark.  513:  Dickson  v.  Richardson,  16  Ark.  114. 

Colorado.  —  Beard  v.  Bliley,  3  Colo.  App. 
479- 

Illinois.  —  Brady  v.  Cole,  164  111.  116; 
Musick  v.  Gatzmeyer,  47  III.  App.  329;  Emer- 
son v.  Hutchinson,  63  111.  App.  203. 

Indiana.  —  Conant  v.  National  State  Bank, 
121  Ind.  323:  Parker  v.  Thomas,  19  Ind.  213, 
81  Am.  Dec.  385. 

Iowa.  —  Bondurant  v.  Crawford,  22  Iowa  40; 
Sweney  v.  Davidson,  68  Iowa  386;  Scroggin  v. 
Wood,  87  Iowa  497. 
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Kentucky.  — Huls  v.  Black,  14  Ky.  L.  Rep. 
805;  Head  v.  Dant,  14  Ky.  L.  Rep.  742;  Clark 
v.  Tanner,  (Ky.  1896)  38  S.  W.  Rep.  11. 

Maryland.  —  Robertson  v.  Parks,  76  Md. 
118. 

Massachusetts.  —  Pedrick  v.  Porter,  5  Allen 
(Mass.)  324. 

Minnesota.  —  Dotan  v.  Eaton,  40  Minn.  35; 
Hedin  v.  Minneapolis  Medical,  etc.,  Institute, 
62  Minn.  146,  54  Am.  St.  Rep.  628. 

Missouri.  — Saunders  v.  McClintock,  46  Mo. 
App.  216. 

Arebraska.  —  Markel  v.  Moudy,  11  Neb.  213. 

New  Jersey.  —  Norfolk,  etc..  Hosiery  Co.  v. 
Arnold,  49  N.  J.  Eq.  390. 

New  York.  —  Societa  Italiana  di  Beneficenza 
v.  Sulzer,  61  N.  Y.  Super.  Ct.  325;  Francis  v. 
New  York,  etc.,  El.  R.  Co.,  17  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  I,  reversed  on  other  points 
in  108  N.  Y.  93;  Speiglemyer  v.  Crawford,  6 
Paige  (N.  Y.)  2^4. 

Ohio.  —  Belmont  Min.  Co.  v.  Rogers,  3  Ohio 
Dec.  453,  10  Ohio  Cir.  Ct.  Rep.  305,  6  Ohio 
Cir.  Dec.  619. 

Texas. — Jackson  v.  Stockbridge,  29  Tex. 
394,  94  Am.  Dec.  290;  Moore  v.  Cross,  87  Tex. 
557-. 

Virginia.  —  Watkins  v.  West  Wytheville 
Land,  etc.,  Co.,  92  Va.  1;  Orr  v.  Goodloe,  93 
Va.  263;  Moore  v.  Barksdale,  (Va.  1896)  25  S. 
E.  Rep.  529;  Slothower  v.  Oak  Ridge  Land 
Co.,  (Va.  1897)  27  S.  E.  Rep.  466. 

Washington.  —  West  Seattle  Land,  etc.,  Co. 
v.  Herren,  16  Wash.  665. 

Wisconsin.  —  Morrison  v.  Koch,  32  Wis.  254: 
Sheldon  v.  Davidson,  85  Wis.  138;  Warner  v. 
Benjamin,  89  Wis.  290;  Spence  v.  Geilfuss,  89 
Wis.  499. 

Particular  Statements  as  to  Probabilities  or  Pos- 
sibilities —  Purchase  of  Other  and  Adjoining  Land. 
—  In  Mooney  v.  Miller,  102  Mass.  217,  it  was 
held  that  statements  by  the  vendor  to  the  pur- 
chaser of  land,  before  the  sale,  and  as  an  in- 
ducement thereto,  as  to  the  possibility  of 
acquiring  adjoining  land,  would  not  support 
an  action  of  deceit. 

Time  a  Stock  of  Liquors  Will  Last.  —  A  repre- 
sentation by  the  seller  of  a  barroom  and  stock 
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FRAUD  AND  DECEIT. 


as  One  of  Fact. 


(2)  Prospective  Values.  — Statements  as  to  the  prospective  value  of  property 
are  generally  to  be  regarded  as  mere  expressions  of  opinion  or  belief  which 
should  not  be  relied  upon,  and  which  do  not  constitute  fraud.1 

Illustrations.  —  Thus  it  has  been  held  that  a  highly  colored  and  false  state- 
ment as  to  the  effect  which  the  location  of  a  college  at  a  particular  point  will 
have  in  increasing  the  value  of  property  in  the  vicinity,  is  not  such  a  represen- 
tation as  will  avoid  a  subscription  for  the  purpose  of  establishing  the  college.2 

(3)  Future  Profits  and  Benefits.  —  Similar  to  these  statements  are  state- 
ments as  to  the  future  profits  of  a  business  or  contemplated  enterprise,  or  as 
to  the  advantages  or  benefits  to  be  realized  in  the  future  from  a  particular 
investment.    These  do  not  generally  amount  to  fraud.3 

Illustrations.  —  This  rule  has  been  applied  in  the  case  of  a  statement  by  the 
vendor  of  land  that  the  purchaser  will  be  able  to  sell  at  an  advance,  etc.,4  and 
statements  as  to  the  profits  to  be  derived  from  the  location  of  a  creamery  or 
other  industry,  or  of  a  railroad  or  railroad  depot,  made  for  the  purpose  of 
inducing  subscriptions ; 5  statements  by  a  vendor  of  land  as  to  future  improve- 
ments near  the  property,  as  the  grading  of  streets,  laying  of  water  and  gas 
mains,  location  of  railroads,  depots,  etc.;6  and  to  statements  as  to  the  future 


of  liquors  that  the  liquors  will  last  a  certain 
time  is  merely  an  expression  of  opinion  and 
belief,  and,  though  false,  is  no  ground  for 
rescission  by  the  purchaser.  Brockhaus  v. 
Schilling,  52  Mo.  App.  73. 

Product  of  Crops.  —  A  statement  by  the  vendor 
or  lessor  of  land  as  to  the  amount  that  certain 
crops  will  produce  is  a  mere  expression  of 
opinion.    Holton  v.  Noble,  83  Cal.  7. 

Kind  of  Colts  That  Stallion  Will  Get.  —  No 
action  for  fraud  can  be  maintained  upon  a  rep- 
resentation made  by  the  seller  of  a  stallion 
that  he  will  not  produce  sorrel  colts,  as  it  is 
necessarily  a  mere  matter  of  opinion.  Scrog- 
gin  v.  Wood,  87  Iowa  497. 

Cost  of  House  to  Be  Erected.  —  A  representation 
by  one  who  agrees  to  erect  a  house  for  another 
and  convey  the  same  to  him  at  a  certain  price 
that  the  house  will  cost  a  certain  sum  is  a  mere 
expression  of  opinion,  and  no  ground  for 
rescission  of  the  contract  if  tho:  house  in  fact 
cost  more.    Sweney  v.  Davidson,  68  Iowa  386. 

Statement  as  to  Amount  That  May  Be  Becovered 
by  Action.  —  A  declaration  by  the  agent  of  an 
insurance  company,  upon  a  settlement  of  a 
loss,  that  the  assured  can  recover  no  more  by 
an  action  than  the  sum  offered,  is  a  mere  ex- 
pression of  opinion  upon  which  the  assured 
has  no  right  to  rely.  American  Ins.  Co.  v. 
Crawford,  7  111.  App.  29. 

1.  Prospective  Value.  —  Chambers  v.  Baptist 
Educational  Soc,  1  B.  Mon.  (Ky.)  215;  Doran 
•v.  Eaton,  40  Minn.  35. 

2.  Illustrations.  —  Chambers  v.  Baptist  Edu- 
cational Soc,  1  B.  Mon.  (Ky.)  215.  See  also 
Orr  v.  Goodloe,  93  Va.  263;  Slothower  v.  Oak 
Ridge  Land  Co.,  (Va.  1897)  27  S.  E  Rep.  466. 

Statements  as  to  the  prospective  value  of 
Stock  in  a  corporation  have  in  a  number  of 
cases  been  held  to  be  mere  expressions  of 
opinion.  Columbia  Electric  Co.  v.  Dixon,  46 
Minn.  463.  And  see  the  cases  cited  in  the  fifth 
note  following. 

A  representation  that  stock  in  a  building 
and  loan  association  will  be  worth  a  certain 
sum  per  share  after  a  certain  number  of  instal- 
ments have  been  paid  in,  is  a  mere  expression 
of  opinion,  or  more  properly  a  prediction,  and 
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does  not  amount  to  fraud,  though  false.  Lake 
v.  Security  Loan  Assoc.,  72  Ala.  207. 

3.  Future  Profits  and  Benefits.  —  Brady  v. 
Cole,  164  111.  116;  Musick  v.  Gatzmeyer,  47 
111.  App.  329;  Head  v.  Dant,  14  Ky.  L.  Rep. 
742;  Pedrick  v.  Porter,  5  Allen  (Mass.)  324; 
Speiglemeyer  v.  Crawford,  6  Paige  (N.  Y.)  254. 

4.  Illustrations. —  Brady  v.  Cole,  164  111.  116; 
Market  v.  Moudy,  11  Neb.  213.  See  also 
Hatch  v.  Spooner,  (Supreme  Ct.)  37  N.  Y.  St. 
Rep.  151;  O'Donnell,  etc.,  Bavarian  Brewing 
Co.  v.  Farrar,  163  111.  471. 

5.  Statements  to  Induce  Subscriptions.  —  Thus, 
in  Davis  v.  Campbell,  93  Iowa  524,  it  was  held 
that  a  statement,  made  to  induce  one  to  sub- 
scribe for  the  erection  of  a  creameiy,  that  the 
profits  would  be  large,  was  a  mere  expression 
of  opinion,  and  no  ground  for  avoiding  the 
subscription. 

Subscriptions  to  Proposed  Bailroad.  —  Sawyer 
v.  Prickett,  19  Wall.  (U.  S.)  146;  Walker  v. 
Mobile,  etc.,  R.  Co.,  34  Miss.  245.  See  also 
Weston  v.  Columbus  Southern  R.  Co.,  90  Ga. 
289;  Chattanooga,  etc.,  R.  Co.  v.  Warthen,  98 
Ga.  599;  Parker  v.  Thomas,  19  Ind.  213,  81 
Am.  Dec.  385. 

6.  Statements  by  Vendor  as  to  Future  Improve- 
ments Near  Property.  —  Clark  v.  Tanner,  (Ky. 
1896)  38  S.  W.  Rep.  11;  Slothower  v.  Oak 
Ridge  Land  Co.,  (Va.  1897)  27  S.  E.  Rep.  466; 
Moore  v.  Barksdale,  (Va.  1896)  25  S.  E.  Rep. 
529. 

Future  Location  of  Bailroad  or  Depot.  —  Moore 

v.  Cross,  87  Tex.  557;  Beckley  v.  Riverside 
Land  Co.,  (Va.  1895)  23  S.  E.  Rep.  778;  Lam- 
bert v.  Crystal  Spring  Land  Co.,  (V  a.  1897)  27 
S.  E.  Rep.  462;  Slothower  v.  Oak  Ridge  Land 
Co.,  (Va.  1897)27  S.  E.  Rep.  466;  West  Seattle 
Land,  etc.,  Co.  v.  Herren,  16  Wash.  665. 

Such  representations,  however,  may,  under 
some  circumstances,  amount  to  fraud.  Thus 
in  Sutton  v.  Morgan,  158  Pa.  St.  204,  38  Am. 
St.  Rep.  841,  a  purchaser  of  land,  who  had 
paid  more  than  double  the  value  of  the  same, 
was  held  entitled  to  rescind  because  of  false 
representations  that  a  railroad  company  was 
about  to  remove  its  shops  to  the  vicinity  of  the 
land,  and  that  a  syndicate  wished  to  buy  the 
Volume  XIV. 


Character  of  Representation 


FRA  UD  AND  DECEIT. 


as  One  of  Fact. 


profits  and  success  of  a  proposed  corporation.1 

(4)  Prediction  Involving  a  Representation  of  Fact.  —  Prediction  may  involve 
a  representation  of  fact,  as  where  a  person  states  positively  that  an  event  will 
happen,  when  he  knows  of  the  existence  of  facts  which  render  it  impossible 
or  improbable,  or  if  he  makes  a  false  representation  as  to  an  existing  fact,  in 
addition  to  the  prediction.  Such  a  statement  will  amount  to  fraud,  unless 
the  circumstances  are  such  that  the  other  party  has  no  right  to  rely  upon  it.2 

i.  Particular  Statements  —  (1)  Statements  as  to  Value. — Statements 
as  to  the  value  of  a  business,  or  of  real  or  personal  property,  made  for  the 
purpose  of  inducing  another  to  buy,  or  to  invest  money,  may  be  and  generally 
are  mere  expressions  of  opinion,  and  if  so  intended  and  understood,  they  will 
not  constitute  fraud,  in  the  absence  of  misrepresentation  of  material  extrinsic 
facts,  or  concealment  of  facts.3    As  was  shown  in  a  previous  paragraph,  the 


land  at  a  certain  price.  And  see  the  cases 
cited  in  the  note  following. 

1.  Future  Success  and  Profits  of  Corporation. 
—  Thus  it  has  been  held  not  to  amount  to 
fraud  for  the  promoters  of  a  corporation  to  rep- 
resent that  it  will  be  successful,  in  order  to  in- 
duce persons  to  purchase  shares  therein. 
Bellairs  v.  Tucker,  13  Q.  B.  Div.  562;  Riley 
v.  Treanor,  (Tex.  Civ.  App.  1894)  25  S.  W. 
Rep.  1054.  Compare  Gerhard  v.  Bates,  2  El. 
&  Bl.  476,  75  E.  C.  L.  476,  22  L.  J.  Q.  B.  364, 
17  Jur.  1097. 

In  Swanz/.  Mathre,  103  Iowa  261, it  was  held 
that  statements  by  the  promoter  of  a  corpora- 
tion that  the  stockholders  would  receive  from 
ten  to  twenty-five  per  cent,  on  the  amount 
paid  by  them  for  their  stock  was  a  mere  ex- 
pression of  opinion,  and  was  no  ground  for 
avoiding  a  note  given  in  payment  for  the 
stock.  See  also  Lake  v.  Security  Loan  Assoc., 
72  Ala.  207;  Vawter  v.  Ohio,  etc.,  R.  Co.,  14 
Ind  174;  Robertson  v.  Parks,  76  Md.  118; 
Columbia  Electric  Co.  v.  Dixon,  46  Minn.  463; 
Warner  v.  Benjamin,  89  Wis.  290. 

2.  Prediction  Involving  a  Representation  of 
Fact.  —  Gerhard  v.  Bates,  2  El.  &  Bl.  476,  75 
E.  C.  L.  476,  22  L.  J.  Q.  B.  364,  17  Jur.  1097; 
Beckwith  v.  Ryan,  66  Conn.  589;  Murray  z>. 
Tolman,  162  111.  417;  French  v.  Ryan,  104 
Mich.  625;  Seaman  v.  Becar,  15  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  616;  Sutton  v.  Morgan, 
158  Pa.  St.  204,  38  Am.  St.  Rep.  841;  Williams 
V.  Kerr,  152  Pa.  St.  560;  Birdsey  v.  Butterfield, 
34  Wis.  54. 

3.  Statements  as  to  Value  Not  Amounting  to 

Fraud  —  England.  —  Harvey  7-.  Young,  Yelv. 
20;  Denton  v.  Macneil,  L.  R.  2  Eq.  352. 

United  States.  —  Gordon  v.  Butler,  105  U. 
S.  553;  Southern  Development  Co.  v.  Silva, 
125  U.  S.  247. 

Alabama.  —  Lockwood  v.  Fitts,  90  Ala.  150; 
Ansley  v.  Piedmont  Bank,  113  Ala.  467,  59 
Am.  St.  Rep.  122. 

California.  —  Lion  v.  McClory,  106  Cal.  623. 

Colorado.  —  People  v.  Tynon,  2  Colo.  App. 
131;  Mayo  t.  Wahlgreen,  9  Colo.  App.  506. 

Illinois.  —  Noetling  v.  Wright,  72  111.  390; 
Endsley  v.  Johns,  120  111.  469,  60  Am.  Rep. 
572;  Mumford  v.  Tolman,  157  111.  258;  Crocker 
v.  Manley,  164  111.  282,  56  Am.  St.  Rep.  196. 

Indiana. — Sieveking  v.  Litzler,  31  Ind.  13; 
Hunter  v.  McLaughlin,  43  Ind.  38;  Hartman 
v.  Flaherty,  80  Ind.  472;  Kennedy  v.  Richard- 
son, 70  Ind.  524;  Vawter  v.  Ohio,  etc  ,  R.  Co., 
14  Ind.  174;  Shade  v.  Creviston,  93  Ind.  591; 
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Cagney  v.  Cuson,  77  Ind.  494;  Bolds  v. 
Woods,  9  Ind.  App.  657. 

loxua.  —  Bondurantz/.  Crawford,  22  Iowa  40; 
Van  Vechten  v.  Smith,  59  Iowa  173;  Lucas  v. 
Crippen,  76  Iowa  507;  Gate  City  Land  Co.  v. 
Heilman,  80  Iowa  477. 

Kentucky.  —  Moore  v.  Turbeville,  2  Bibb 
(Ky.)  602,  5  Am.  Dec.  642;  Chambers  v.  Bap- 
tist Educational  Soc,  I  B.  Mon.  (Ky.)  215; 
Belz  v.  Keller,  (Ky.  1886)  1  S.  W.  Rep.  420; 
Seng  v.  Keller,  (Ky.  1896)  37  S.  W.  Rep.  581; 
Head  v.  Dant,  14  Ky.  L.  Rep.  742. 

Maine.  —  Bishop  v.  Small,  63  Me.  12. 

Massachusetts.  —  Gordon  v.  Parmelee,  2 
Allen  (Mass.)  212;  Medbury  v.  Watson,  6  Met. 
(Mass  )  259,  39  Am.  Dec.  726;  Veasey  v. 
Doton,  3  Allen  (Mass.)  380;  Barnard  v.  Coffin, 
138  Mass.  37;  Kimball  v.  Bangs,  144  Mass.  321. 

Michigan.  *—  Bristol  v.  Braidwood,  28  Mich. 
191;  Allison  v.  Ward,  63  Mich.  128;  Johnson 
v.  Seymour,  79  Mich.  156. 

Minnesota.  —  Cochrane  v.  Halsey,  25  Minn. 
52;  Doran  v.  Eaton,  40  Minn.  35;  Haven  v. 
Neal,  43  Minn.  315. 

Mississippi.  —  Walker  v.  Mobile,  etc.,  R. 
Co.,  34  Miss.  245. 

Missouri. — Anderson  v.  McPike,  86  Mo. 
293- 

Nebraska. — Cohn  v.  Broadhead,  51  Neb. 
834;  Jenne  v.  Gilbert,  26  Neb.  457;  Nostrum 
v.  Halliday,  39  Neb.  828;  McKnight  v.  Thomp- 
son, 39  Neb.  752. 

New  Hampshire.  —  Page  v.  Parker,  43  N. 
H.  363,  80  Am.  Dec.  172;  Bradbury  v.  Haines, 
60  N.  H.  123. 

New  Jersey.  —  Wise  v.  Fuller,  2g  N.  J.  Eq. 
257. 

New  York.  —  Sandford  v.  Handy,  23  Wend. 
(N.  Y.)  260;  Simar  v.  Canaday,  53  N.  Y.  298, 
13  Am.  Rep.  523;  Ellis  v.  Andrews,  56  N.  Y. 
83,  15  Am.  Rep.  379;  Chrysler  v.  Canaday,  90 
N.  Y.  272,  43  Am.  Rep.  166;  Furman  v.  Titus, 
40  N.  Y.  Super.  Ct.  284;  Dupont  v.  Payton,  2 
E.  D.  Smith  (N.  Y.)  424;  Speiglemyer  v.  Craw- 
ford, 6  Paige  (N.  Y.)  254. 

Pennsylvania.  —  Byrne  v.  Stewart,  124  Pa. 
St.  450. 

Rhode  Island.  —  Handy  v.  Waldron,  18  R.  I. 
567,  49  Am.  St.  Rep.  794. 

Utah.  —  Hecht  v.  Metzler,  14  Utah  408,  60 
Am.  St.  Rep.  906. 

Vermont.  —  Shanks  v.  Whitney,  66  Vt.  405. 
Virginia.  —  Lake  v.  Tyree,  90  Va.  719. 
Wisconsin.  —  Maltby  v.  Austin,  65  Wis.  527; 
Mosher  v.  Post,  89  Wis.  602. 
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same  is  true  of  statements  as  to  prospective  values.1 

Illustrations.  —  The  rule  under  consideration  has  often  been  applied  to  state- 
ments as  to  the  value  of  real  property  or  interests  therein.2  It  has  also  been 
applied  to  statements  as  to  the  value  of  a  patent  or  of  a  patented  machine,3 
of  stock  in  a  corporation,4  or  of  mortgage  bonds.5  And  it  applies  equally,  of 
course,  to  statements  as  to  the  value  of  any  other  property. 

Statements  of  Value  as  Statements  of  Fact.  —  Statements  as  to  value  may  be  intended 
and  understood  as  statements  of  fact,  and  if  so  they  will  constitute  fraud,  if 
the  circumstances  are  such  that  the  person  to  whom  they  are  made  is  justified 
in  relying  on  them.6 


1.  Prospective  Values.  —  Chambers  v.  Baptist 
Educational  Soc,  I  B.  Mon.  (Ky.)  215.  See 
supra,  this  subdivision.  Prediction  —  Prospective 
Values. 

2.  Illustrations  —  Sale  or  Lease  of  Eeal  Prop- 
erty.—  In  Harvey  v.  Young,  Yelv.  20,  decided 
in  the  time  of  Queen  Elizabeth,  an  action  of 
deceit  was  brought  by  reason  of  false  repre- 
sentations by  the  defendant  that  a  certain 
term  of  years,  which  he  proposed  to  sell  to  the 
plaintiff,  was  worth  one  hundred  and  fifty 
pounds,  when  in  fact  it  was  worth  one  hun- 
dred pounds.  After  a  verdict  for  the  plaintiff, 
judgment  was  arrested  upon  the  ground  that 
it  was  the  plaintiff's  folly  to  give  credit  to  such 
a  statement.  This  is  the  leading  case  on  this 
point. 

For  a  full  treatment  of  the  question,  as  ap- 
plied to  leases  and  sales  of  real  property,  see 
the  titles  Landlord  and  Tenant;  Vendor  and 
Purchaser. 

3.  Statements  as  to  Patent  Right  or  Patented 
Article.  —  False  representations  as  to  the  nov- 
elty, utility  and  value  of  a  patented  machine, 
and  as  to  the  work  that  it  will  do  when  con- 
structed and  tested,  are  usually  mere  ex- 
pressions of  opinion,  and  not  ground  for 
avoiding  a  contract  for  the  purchase  of  the 
same,  or  for  an  action  of  deceit. 

England.  —  Denton  v.  Macnetl,  L.  R.  2  Eq. 
352. 

United  States.  —  Reeves  v.  Corning,  51  Fed. 
Rep.  774. 

Alabama.  —  Bain  v.  Withey,  107  Ala.  223. 

Illinois.  —  Warren  v.  Doolittle,  61  111.  171; 
Dillman  v.  Nadlehoffer,  119  111.  567. 

Indiana.  —  Gatling  v.  Newell,  9  Ind.  572; 
Neidefer  v.  Chastain,  71  Ind.  363,  36  Am.  Rep. 
198;  Hunter  v.  McLaughlin,  43  Ind.  38; 
Louden  v.  Birt,  4  Ind.  566. 

Iowa.  —  Rawson  v.  Harger,  48  Iowa  269. 

Maine.  —  Bishop  v.  Small,  63  Me.  12. 

Massachusetts. — Kimball  v.  Bangs,  144  Mass. 
321. 

Missouri.  —  Wade  v.  Ringo,  122  Mo.  322. 

New  York.  —  Arnold  v.  Norfolk,  etc., 
Hosiery  Co.,  76  Hun  (N.  Y.)  15. 

Statements  as  to  patents  and  patented 
articles  and  their  value  may  be  statements  of 
fact.    See  the  third  note  following. 

Validity  of  Patent. —  In  Reeves  v.  Corning, 
51  Fed.  Rep.  774,  it  was  held  that  a  statement 
by  the  seller  of  a  patent  right  that  the  patent 
was  valid,  and  that  it  did  not  interfere  with 
any  prior  patent,  should  be  regarded  as  a  mere 
expression  of  opinion,  and  not  as  a  representa- 
tion of  fact,  in  the  absence  of  a  showing  that 
there  was  a  prior  patent  covering  the  identical 
invention,  and  that  the  seller  knew  it.  See 
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also  Dillman  v.  Nadlehoffer,  119  111.  567;  Raw- 
son  v.  Harger,  48  Iowa  269. 

4.  Statements  as  to  Stock  in  Corporations.  —  A 
false  statement  by  the  seller  of  stock  in  a  cor- 
poration merely  that  the  same  is  valuable  is  a 
mere  statement  of  opinion  and  not  an  action- 
able false  representation.  Van  Vechten  v. 
Smith,  59  Iowa  173;  Columbia  Electric  Co.  v. 
Dixon,  46  Mmn.  463.  See  the  title  Stock  and 
Stockholders. 

Such  statements  may  be  statements  of  fact. 
See  the  second  note  following. 

In  Union  Nat.  Bank  v.  Hunt,  76  Mo.  439,  it 
was  held  that  a  representation  by  a  bank 
officer  that  stock  of  his  bank  is  worth  $100  per 
share  is  a  mere  expression  of  opinion  or  com- 
mendation of  the  stock,  and  if  it  turns  out  to 
be  false  a  note  taken  by  him  for  the  price  of 
the  stock  will  not  thereby  be  avoided,  though 
the  representation  was  relied  on  by  the  pur- 
chaser; but  it  is  otherwise  with  a  representa- 
tion that  the  bank  is  in  a  solvent  condition  and 
doing  a  good  business. 

5.  Value  of  Bonds  and  Mortgage. —  In  Deming 
v.  Darling,  148  Mass.  504,  it  was  held  that  rep- 
resentations in  relation  to  the  value  of  a  mort- 
gage bond  of  a  railroad,  its  terminal  and  other 
property  mortgaged  to  secure  the  same,  were 
mere  expressions  of  opinion  and  would  not 
support  an  action  of  deceit,  the  market  price 
of  the  bonds  being  easily  accessible  to  the 
plaintiff. 

6.  Statements  of  Value  Amounting  to  Repre- 
sentations of  Fact — California.  —  Gifford  v. 
Carvill,  29  Cal.  589;  Cruess  v.  Fessler,  39  Cal. 
336. 

Illinois.  —  Allen  v.  Hart,  72  111.  104;  Murray 
v.  Tolman,  162  111.  417. 

Indiana.  —  Davis  v.  Jackson,  22  Ind.  233. 

Michigan.  —  Picard  v.  McCormick,  11  Mich. 
68;  Moon  v.  McKinstry,  107  Mich.  668. 

Minnesota.  —  Busterud  v.  Farrington,  36 
Minn.  320. 

Missouri.  —  McBeth  v.  Craddock,  28  Mo. 
App.  380. 

New  York.  —  Hubbell  v.  Meigs,  50  N.  Y. 
480;  Simar  v.  Canaday,  53  N.  Y.  298,  13  Am. 
Rep.  523;  Drake  v.  Grant,  36  Hun  (N.  Y.)  464. 

Ohio.  —  Ketchum  v.  Phillips,  1  Cleve.  L. 
Rep.  (Ohio)  9,  4  Ohio  Dec.  (Reprint)  81;  Floyd 
v.  Paul,  ro  Cine.  Wkly.  L.  Bui.  14,  9  Ohio 
Dec.  (Reprint)  7. 

Scut  A  Carolina.  —  Ruberg  v.  Brown,  50  S. 
Car.  397. 

Wisconsin.  —  McCIellan  v.  Scott,  24  Wis.  81. 

Value  of  Stock  or  Bonds  of  Corporation.  —  Mur- 
ray v.  Tolman,  162  111.  417;  Carruth  v.  Har- 
ris, 41  Neb.  789;  Drake  v.  Grant,  36  Hun  (N. 
Y.)  464;  Hubbell  v.  Meigs,  50  N.  Y.  480. 
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Value  Known  Only  to  Experts  —  Relation  of  Confidence. —  If  an  article  is  such  that  its 
value  can  be  known  only  to  an  expert,  or  where  for  any  other  reason  a  relation 
of  trust  or  confidence  exists  between  the  parties,  a  dealer  who  knows  the  value 
and  falsely  represents  the  same  to  a  purchaser  whom  he  knows  to  be  ignorant 
in  the  matter,  and  who  relies  upon  his  statements,  is  guilty  of  fraud.1 

(2)  Statements  as  to  Quality  or  Quantity.  —  Statements  as  to  the  quality 
or  quantity  of  real  or  personal  property  are  frequently  mere  expressions  of 
opinion,  upon  which  a  charge  of  fraud  cannot  be  predicated.2  It  has  been  so 
held,  for  example,  of  statements  as  to  the  growth,  appearance,  and  vitality  of 
willow  cuttings ; 3  as  to  the  speed  at  which  a  horse  can  travel ; 4  or  as  to  the 


Value  of  Mining  Stock.  —  In  Gifford  v.  Carvill, 
29  Cal.  589,  it  was  held  that  false  and  fraudu- 
lent representations  by  the  seller  of  stock  in  a 
mining  company  as  to  the  value  and  richness 
of  the  mine  belonging  to  the  company,  and  its 
convenience  to  wood  and  water,  were  not  mere 
matters  of  opinion  or  information  upon  which 
the  purchaser  had  no  right  to  rely;  and  that 
he  could  rescind  the  purchase  therefor. 

Value  of  Business  and  Good  Will.  —  In  Cruess 
v.  Fessler,  39  Cal.  336.  it  was  held  that  a  false 
representation  of  the  value  of  a  business  and 
goodwill  knowingly  made  by  the  vendors,  the 
purchaser  being  ignorant  of  the  true  value, 
was  fraudulent  and  entitled  the  purchaser  to 
rescind.  See  also  Dwight  v.  Chase,  3  111. 
App.  67. 

Value  of  Stock  of  Goods.  —  If  a  statement 
by  the  seller  ot  a  stock  of  goods  as  to  their 
quality  and  value  is  meant  and  understood  on 
both  sides  to  be  relied  upon  to  determine 
action,  it  is  to  be  regarded  as  a  statement 
of  fact,  and  if  knowingly  false  will  amount  to 
fraud.  Jackson  v.  Collins,  39  Mich.  557.  And 
see  Johnson  v.  Seymour,  79  Mich.  156. 

Such  a  statement,  however,  may  be  a  mere 
expression  of  opinion.  Jenne  v.  Gilbert,  26 
Neb.  457;  Cohn  v.  Broadhead,  51  Neb.  834. 

Statements  as  to  Patents  and  Patented  Articles. 

—  If  representations  made  by  the  vendor  of  a 
patent  right  or  patented  article  include  repre- 
sentations as  to  existing  facts  affecting  its 
value,  they  may  amount  to  fraud.  Peffley  v. 
Noland,  80  Ind.  164. 

In  McKee  v.  Eaton,  26  Kan.  226,  the  sellers 
of  a  patent  right  falsely  stated  that  the  patent 
gave  them  the  exclusive  right  to  a  certain  im- 
provement and  that  there  was  no  like  patent 
authorized,  knowing  that  the  statement  was 
false.  It  was  held  that  this  statement  could 
not  be  regarded  simply  as  matter  of  opinion, 
but  was  a  fraudulent  representation  of  fact. 
See  also  Sorters  v.  Richards,  46  Vt.  170. 

Value  of  Territory  for  Sale  of  Patented  Machine. 

—  In  Allen  v.  Hart,  72  III.  104,  where  a  dealer 
in  a  patented  machine  sold  certain  territory  to 
a  person  who  was  ignorant  of  the  value,  and 
gave  a  valuation  which  he  knew  to  be  false,  it 
was  held  that  the  purchaser  could  rescind. 

Cost  of  Property.  —  A  statement  by  a  person 
or  his  agent  that  property  which  it  is  proposed 
to  sell,  or  the  value  of  which  is  material  to  an- 
other proposed  contract,  cost  a  certain  sum,  is 
not  a  mere  expression  of  opirion,  but  a  state- 
ment of  fact.    Zang  v.  Adams,  23  Colo.  408. 

There  is  a  conflict  of  opinion  as  to  the  cir- 
cumstances under  which  such  a  representation 
as  this  may  be  relied  upon  by  a  person  to 
whom  it  is  made,  so  as  to  entitle  him  to  main- 
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tain  an  action  or  rescind  a  contract.  See 
infra,  this  title.  Right  to  Rely  on  Represen- 
tations. 

1.  Special  Knowledge  of  Value  and  Relation  of 
Confidence.  — "  It  is  no  doubt  true,"  said  the 
Colorado  court  of  appeals,  "  that  as  between 
seller  and  buyer,  statements  of  value  by  the 
former  ought  not  to  be  taken  as  trustworthy 
by  the  latter,  and  that  the  law  will  not  help  a 
purchaser  who  accepts  exaggerated  or  false 
statements  of  value  made  by  a  vendor;  but 
this  rule  does  not  hold  good  where  a  confiden- 
tial relation  exists  between  the  parties,  or 
where  one  of  the  parties  professes  to  have 
special  knowledge  of  the  value  of  the  property, 
and  of  which  the  other,  being  ignorant,  to  the 
knowledge  of  the  former,  trusts  to  his  good 
faith.  In  both  of  these  cases  representations 
of  value  may  be  treated  as  representations  of 
fact."    Baum  v.  Holton,  4  Colo.  App.  406. 

See  also,  in  support  of  this  doctrine,  Murray 
v.  Tolman,  162  111.  417;  Shaeffer  v.  Sleade,  7 
Blackf.  (Ind.)  178;  Bolds  v.  Woods,  9  Ind.  App. 
657;  Elerick  v.  Reid,  54  Kan.  579;  Cheney  v. 
Gleason,  125  Mass.  166;  Andrews  v.  Jackson, 
168  Mass.  266;  Chase  v.  Boughlon,  93  Mich. 
285;  Kost  v.  Bender,  25  Mich.  515;  Picard  v. 
McCormick,  11  Mich.  68;  Lofgren  v.  Peterson, 
54  Minn.  343;  Griffin  v.  Farrier,  32  Minn.  474; 
Powell  v.  Flechter,  (C.  PI.)  18  N.  Y.  Supp. 
451;  Blacknall  v.  Rowland,  116  N.  Car.  3S9; 
Newton  v.  Ganss,  7  Tex.  Civ.  App.  90;  Grim 
v.  Byrd,  32  Gratt.  (Va.)  293;  and  the  other 
cases  cited  infra  in  this  note. 

In  Moon  v.  McKinstry,  107  Mich.  668,  where 
the  vendor  of  lots  stated  to  the  purchaser  that 
they  were  worth  a  certain  sum,  and  that  he 
had  sold  fifty  of  them  at  that  price,  the  pur- 
chaser telling  him  that  he  knew  nothing  of 
their  value,  and  must  rely  entirely  on  his  rep- 
resentation, it  was  held  that  the  statements 
were  not  necessarily  mere  expressions  of 
opinion,  but  that  whether  they  were  expres- 
sions of  opinion  or  statements  of  fact  was  a 
question  for  the  jury. 

2.  Statements  as  to  Quality  or  Quantity  May  Be 
Mere  Expressions  of  Opinion.  —  Southern  Devel- 
opment Co.  v.  Silva,  125  U.  S.  247;  Rendell  v. 
Scott,  70  Cal.  514;  Nounnan  v.  Sutter  County 
Land  Co.,  81  Cal.  I;  Holbrook  v.  Connor,  60 
Me.  578,  11  Am.  Rep.  212;  Parker  v.  Moulton, 
114  Mass.  99,  19  Am.  Rep.  315;  Wilkinson  v. 
Clauson,  29  Minn.  91;  English  v.  Grinstead, 
12  Wash.  670;  Montreal  River  Lumber  Co.  v. 
Mihills,  80  Wis.  540. 

8.  Quality  of  Personal  Property.  —  Pike  v.  Fay, 
101  Mass.  134. 

4.  Speed  of  Horse.  —  In  State  v.  Cass,  52  N. 
J.  L.  77,  it  was  held  that  representations  made 
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number  of  hides  in  a  lot ; 1  statements  that  lands  are  good,8  that  they  have 
large  deposits  of  oil ;  3  statements  as  to  the  productiveness  of  land,4  and  as  to 
the  amount  of  wood,  timber,  or  hay  that  is  on  it ; 5  statements  as  to  the  cubic 
contents  of  grading;6  and  statements  as  to  the  amount  of  ore  in  a  mine.T 

As  Statements  of  Fact.  —  On  the  other  hand,  however,  statements  as  to  the 
quality  or  quantity  of  real  or  personal  property  may  be  and  often  are  state- 
ments of  fact,  and  have  frequently  been  held  to  constitute  fraud.  As  a 
general  rule,  if  they  are  made  positively,  as  of  his  own  knowledge,  by  one  who 
is  apparently  in  a  position  to  know  the  truth,  and  are  relied  upon  by  the 
person  to  whom  they  are  made,  they  are  not  to  be  treated  as  mere  expressions 
of  opinion.8 

Personal  Property.  —  A  seller  of  personal  property  who  gives  an  opinion 
honestly  of  the  age,  quality,  or  condition  of  the  article,  is  not  guilty  of  fraud, 
though  he  may  be  mistaken ;  but  if  the  matter  stated  is  such  that  it  might  be 
ascertained  with  accuracy,  and  is  such  as  he  might  be  presumed  to  know,  and 
the  statement  is  made  without  reserve,  qualification,  or  reference  to  the  means 
of  his  knowledge,  it  will  not  be  regarded  as  a  mere  expression  of  judgment  or 
opinion.9 

by  the  seller  of  a  horse  that  it  could  travel  a 
certain  distance  in  a  certain  time,  when  such 
representations  were  coupled  with  the  assertion 
of  personal  knowledge  of  the  truth,  but  with 
a  true  statement  that  the  horse  had  been  used 
in  a  certain  employment,  could  only  be  re- 
garded as  an  expression  of  the  strong  belief  in 
the  truth  of  the  statement,  and  that  they  did 
not  amount  to  fraud. 

1.  Number  of  Hides  in  a  Lot.  —  Nauman  v. 
Oberle,  90  Mo.  666. 

2.  Quality  of  Real  Property.  —  McClanahan  v. 
McKinley,  52  Iowa  222. 

3.  In  Holbrook  v.  Connor,  60  Me.  578,  n 
Am.  Rep.  212,  it  was  held  thai  a  false  state- 
ment that  certain  lands  had  large  deposits  of 
oil  within  them,  and  were  therefore  of  great 
value,  accompanied  by  the  statement  that  the 
land  had  not  been  tested,  was  merely  a  matter 
of  opinion. 

4.  Productiveness  of  Land.  —  In  Rendell  v. 
Scott,  70  Cal.  514,  it  was  said:  "  It  was  cer- 
tainly matter  of  opinion  when  the  plaintiff 
Stated  that  the  land  was  the  best  ranch  in  lone 
Valley,  and  was  very  rich  and  productive,  and 
would  produce  fifty  bushels  of  wheat  to  the 
acre;  that  a  portion  was  good  alfalfa  land, 
and  that  another  portion  was  rich  in  mineral 
deposits." 

Productiveness  of  Orchard.  —  And  in  Merritt 
v.  Dufur,  99  Iowa  211,  it  was  held  that  a  state- 
ment by  the  agent  of  the  lessor  of  a  farm  as  to 
the  quantity  of  fruit  the  orchard  bore,  and 
that  it  was  cheap  at  the  tent  asked,  was  a 
mere  expression  of  opinion  which  would  not 
authorize  rescission  of  the  lease. 

5.  Quantity  of  Wood,  Timber,  or  Hay.  —  In 
Mooney  v.  Miller,  102  Mass.  217,  it  was  held 
that  false  representations  made  by  the  seller 
to  the  purchaser  of  land  as  to  the  quantity  of 
wood  and  hay  that  could  be  cut  from  it,  were 
not  actionable.  See  also  Longshore  v.  Jack, 
30  Iowa  298. 

In  Longshore  v.  Jack,  30  Iowa  298,  it  was 
held  that  an  action  would  not  lie  by  the  vendee 
of  land  against  the  vendor  for  falsely  repre- 
senting that  there  were  on  the  land  trees, 
Standing,  fallen,  and  in  tops,  sufficient  to 
make  six  hundred  cords  of  wood,  and  that 
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there  were  six  acres  of  standing  trees,  as  the 
statements  related  to  mere  matter  of  opinion. 

A  statement  as  to  the  amount  of  timber  on 
a  tract  of  land  may  amount  to  a  representation 
of  fact.  If  a  person  represents  that  amount  as 
of  his  own  personal  knowledge,  instead  of 
merely  expressing  an  opinion,  it  will  be  re- 
garded as  a  representation  of  fact.  Chase  v. 
Bbughton,  93  Mich.  285;  Holcomb  v.  Noble, 
69  Mich.  396;  Glaspie  v.  Keator,  56  Fed.  Rep. 
203,  12  U.  S.  App.  281. 

6.  Cubic  Contents  of  Grading.  —  Representa- 
tions as  to  the  cubic  contents  of  grading  are 
prima  facie  mere  expressions  of  opinion. 
They  are  no  ground  for  an  action  of  deceit  un- 
less it  is  made  to  appear  that  the  parties  did 
not  have  equal  means  of  knowledge,  and  they 
were  intended  and  understood  as  statements 
of  fact.    East  v.  Worthington,  88  Ala.  537. 

7.  Statements  as  to  Mines.  —  Statements  made 
on  the  sale  of  a  mine  as  to  the  amount  of  ore 
in  sight,  and  as  to  the  prospects  of  the  mine 
turning  out  well,  etc.,  have  been  held  to  be 
mere  expressions  of  opinion  not  amounting  to 
fraud.  Southern  Development  Co.  v.  Silva, 
125  U.  S.  247;  Tuck  v.  Downing,  76  111.  71; 
Crocker  v.  Manley,  164  111.  282,  56  Am.  St. 
Rep.  196.  See  also  Belmont  Min.  Co.  v. 
Rogers,  10  Ohio  Cir.  Ct.  Rep.  305,  6  Ohio  Cir. 
Dec.  619,  3  Ohio  Dec.  453.  Compare  Smiih  v. 
Richards,  13  Pet.  (U.  S.)  26;  Chatham  Furnace 
Co.  v.  Moffatt,  147  Mass.  403, 9  Am.  St.  Rep.  727. 

8.  Statements  of  Quality  or  Quantity  as  State- 
ments of  Fact —  United  States.  —  Henderson  v. 
Henshall,  54  Fed.  Rep.  320;  Green  v.  Turner, 
80  Fed.  Rep.  41. 

California.  —  Gifford  v.  Carvill,  29  Cal.  589. 
Illinois.  —  Ladd  v.  Pigott,  114  111.  648. 
Massachusetts.  —  Stroud  v.  Pierce,  6  Allen 
(Mass.)  413. 

Minnesota.  —  Haven  v.  Neal,  43  Minn.  315. 
Nebraska.- — Cressler  v.  Rees,  27  Neb.  515, 
20  Am.  St.  Rep.  691. 

New  Hampshire.  —  Messer  v.  Smyth,  59  N. 
H.  41. 

New  York.  —  Van  Epps  v.  Harrison,  5  Hill 
(N.  Y.)  63. 

9.  Personal  Property  Generally.  —  Thomas  v. 

McCann,  4  B.  Mon.  (Ky.)  601. 
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Seal  Property.  —  The  same  is  true  of  representations  as  to  the  quality  and 
condition  of  real  property.1 

(3)  Statements  as  to  Boundaries  and  Acreage.  — There  are  some  cases 
in  which  it  has  been  held  or  said  that  a  false  statement  as  to  the  bound- 
aries of  a  tract  of  land,  or  as  to  the  number  of  acres  which  it  contains,  will 
not  support  an  action  of  deceit,*  but  they  base  the  rule  on  the  ground  that 
such  statements  ought  not  to  be  relied  upon,  and  not  on  the  ground  that  they 
are  expressions  of  opinion.3  Statements  as  to  such  matters,  if  made  by  a 
person  positively,  and  as  of  his  own  knowledge,  are  statements  of  fact,  and 
have  often  been  held  to  constitute  fraud.4 


Representations  in  regard  to  the  qualities 
and  characteristics  of  a  horse,  made  by  the 
seller,  who  has  owned  and  used  him  more  or 
less  for  six  months,  should  be  assumed  to 
have  been  made  from  actual  knowledge  and 
not  from  mere  opinion.    Darling  v.  Stuart,  63 

Vt.  570. 

A  false  statement  by  the  seller  of  a  piano- 
forte that  "  it  is  well  made  and  will  stand  up 
to  concert  pitch,"  may  authorize  the  purchaser 
to  rescind.  Stroud  v.  Pierce,  6  Allen  (Mass.) 
413- 

Healthy  Condition  of  Stock.  —  A  statement  by 
the  seller  of  hogs  at  auction  that  they  "  are  as 
thrifty  and  h;althy  a  lot  as  he  has  ever  owned, 
and  that  he  has  been  in  the  hog  business  a 
good  many  years,"  is  a  material  representa- 
tion of  a  fact,  and  not  mere  matter  of  opinion, 
and  if  false  and  known  by  him  to  be  false,  will 
authorize  a  verdict  for  fraud  and  deceit.  Ste- 
vens v.  Bradley,  89  Iowa  174. 

The  seller  of  an  animal  is  liable  in  an  action 
of  deceit  for  false  representations  as  to  its 
soundness,  whether  the  representation  was 
that  the  animal  was  sound  or  that  it  was  sound 
as  far  as  he  knew,  provided  that  he  knew  at 
the  time  of  the  sale  that  it  was  unsound. 
West  v.  Emery,  17  Vt.  583,  44  Am.  Dec.  356. 

Number  of  Yards  in  Carpet.  —  In  Lewis  v. 
Jewell,  151  Mass.  345,  21  Am.  St.  Rep.  454,  it 
was  held  that  an  action  of  deceit  would  lie 
against  the  seller  of  carpets  laid  upon  the 
floors,  halls  and  stairs  of  a  large  dwelling 
house,  for  false  representations  as  to  the  num- 
ber of  yards  contained  therein. 

1.  Quality  and  Condition  of  Real  Property.  — 
In  Van  Epps  v.  Harrison,  5  Hill  (N.  Y.)  63, 
there  was  a  false  representation  by  the  vendor 
of  land  as  to  the  condition  of  the  same,  and  as 
to  the  practicability  of  using  it  for  building 
purposes  with  little  or  no  expense,  and  it  was 
held  that  the  vendee  could  recover  damages 
therefor 

And  in  Baker  v.  Fawcett,  69  111.  App.  300,  a 
statement  by  a  landlord  that  the  lands  were 
tiled  wherever  needed  was  held  to  be  fraud. 

Quality  of  Ores  or  Earth.  —  In  Perkins  v.  Rice, 
Litt.  Sel.  Cas.  (Ky.)  218,  12  Am.  Dec.  298,  it 
was  held  that  a  purchase  of  land  containing  a 
saltpetre  cave  could  be  rescinded  bv  the  pur- 
chaser because  of  false  representations  by  the 
vender  as  to  the  quantity  of  saltpetre  which  a 
given  quantity  of  the  nitrous  earth  contained 
in  the  cave  would  produce.  And  see  Green 
v.  Turner,  80  Fed.  Rep.  41;  Gifford  v.  Carvill, 
29  Cal.  589. 

Amount  of  Hay  Cut.  —  A  representation  by 
the  vendor  of  land  as  to  the  quantity  of  hay 
cut  on  the  land  in  the  past,  or  usually  cut,  is 
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not  a  mere  expression  of  opinion,  but  a  repre- 
sentation of  fact.  'Coon  v.  Atwell  46  N.  H. 
510;  Martin  v.  Jordan,  60  Me.  531. 

Supply  of  Water.  —  In  Tacoma  v.  Tacoma 
Light,  etc.,  Co.,  17  Wash.  458,  reversing  16 
Wash.  288,  it  was  held  that  a  false  statement 
by  an  expert  hydraulic  engineer  as  to  the  daily 
supply  of  water  from  a  certain  source,  in  reli- 
ance upon  which  a  city  purchased  water- 
works, might  be  made  the  basis  of  an  action 
to  recover  damages. 

Supply  of  Water  in  Salt  Well.  —  A  representa- 
tion made  on  selling  stock  in  a  salt  manufac- 
turing company  that  the  supply  of  water  was 
such  that  the  well  could  not,  by  pumping,  be 
exhausted,  —  as  distinguished  from  a  repre- 
sentation that  the  well  would  continue  to  flow 
forever,  —  was  held  not  to  be  a  matter  of 
opinion,  but  an  assertion  of  a  fact.  Mason  v. 
Raplee,  66  Barb.  (N.  Y.)  180. 

Supply  of  Water  for  Irrigation.  —  False  repre- 
sentations by  the  vendor  on  a  sale  of  land  and 
of  shares  of  stock  in  a  water  company  en- 
titling the  holder  to  a  proportion  of  the  waters 
of  a  ditch  for  irrigation  purposes,  that  the  land 
is  abundantly  watered  by  means  of  such 
shares,  and  that  there  will  be  flowing  in  the 
ditch  a  specified  amount  of  water,  which  will 
be  sufficient  to  irrigate  the  whole  land  and 
produce  crops  at  all  seasons,  have  been  held 
not  to  be  mere  expressions  of  opinion,  but  to 
be  statements  of  material  facts.  Hill  v.  Wil- 
son, 88  Cal.  92. 

2.  Boundaries  of  Land  and  Acreage.  —  See 
Lytle  v.  Bird,  3  Jones  L.  (48  N.  Car.)  222; 
Credle  v.  Swindell,  63  N.  Car.  305;  Gordon  v. 
Parmelee,  2  Allen  (Mass.)  212;  Mooney  v. 
Miller,  102  Mass.  217. 

3.  See  infra,  this  title,  Right  to  Rely  on  Rep. 
resentations. 

4.  Foster  v.  Kennedy,  38  Ala.  359,  81  Am. 
Dec.  56;  Starkweather  v.  Benjamin,  32  Mich. 
305;  Hitchcock  v.  Baughan,  44  Mo.  App.  42; 
Coon  v.  Atwell,  46  N.  H.  510;  Beardsley  v. 
Duntley,  69  N.  Y.  577;  Hill  v.  Brower,  76  N. 
Car.  124.  See  also  Stebbins  v.  Eddy,  4  Mason 
(U.  S.)  414;  Weatherford  v.  Fishback,  4  111. 
170;  Griswold  v.  Gebbie,  126  Pa.  St.  353,  12 
Am.  St.  Rep.  878;  Clark  v.  Baird,  9  N.  Y.  183. 

In  Whitney  v.  Allaire,  1  N.  Y.  305,  it  was 
held  that  where  a  person  conveys  of  leases  to 
another  his  right  in  real  estate  (a  water  lot 
and  right  to  a  wharf),  an  action  will  lie  for  a 
fraudulent  representation  as  to  the  territorial 
extent  of  the  right. 

If  as  a  matter  of  fact,  however,  such  state- 
ments are  made  and  understood  as  mere  ex- 
pressions of  opinion,  they  do  not  constitute 
fraud.  In  Stow  v.  Bozeman,  29  Ala.  397,  it 
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(4)  Statements  as  to  Title  and  Incumbrances.  —  Statements  as  to  the  title  to 
real  or  personal  property  will  not  amount  to  fraud  if  they  are  general,  and  are 
made  and  understood  merely  as  an  expression  of  opinion  or  belief,1  but  a  posi- 
tive statement  by  a  person  that  a  title  is  good,  made  under  such  circumstances 
that  it  may  be  relied  upon,  is  to  be  regarded  as  a  representation  of  fact,  which 
may  amount  to  fraud.*  The  same  is  true  of  statements  that  property  is  free 
from  incumbrances  or  as  to  the  amount  of  incumbrances.3 

(5)  Statements  as  to  Location.  —  A  positive  statement  as  to  the  location  of 
land,  its  distance  from  a  neighboring  city,  etc.,  if  made  positively,  is  an 
affirmation  of  fact,  and  may  amount  to  fraud.4 

(6)  Statements  as  to  Credit  or  Standing  —  Credit  or  Standing  of  Another.  — 
A  statement  as  to  the  credit  or  standing  of  another  may  be  intended  and 
understood  as  a  mere  expression  of  opinion,  and  in  such  a  case,  though  it 
may  be  false,  it  will  not  support  an  action  of  deceit.5  Such  statements,  how- 
ever, as  was  shown  in  a  previous  section,  are  not  necessarily  expressions  of 
opinion  merely.  If  they  are  made  by  a  person  positively,  and  as  of  his  own 
knowledge,  they  are  to  be  regarded  as  representations  of  fact,  and  if  known 
to  be  false,  will  constitute  fraud.6  The  same  is  true  of  such  statements  accom- 
panied by  false  representation  or  concealment  of  material  facts  affecting  the 
credit  of  the  person  recommended.7 

Representations  on  Sale  of  Judgment. — A  false  statement  made  by  a  judgment 
creditor  to  induce  another  to  purchase  a  judgment,  that  the  judgment  is  good 
and  collectible,  and  that  the  judgment  debtor  is  solvent  and  responsible,  if 


was  held  that  an  honest  expression  of  an  opin- 
ion by  the  vendor  of  land  as  to  the  location 
of  one  of  the  boundary  lines,  even  though 
erroneous,  cannot  be  considered  as  a  fraud 
upon  the  purchaser. 

1.  Statements  as  to  Title  —  As  Mere  Opinions. — 
Ward  v.  Luneen,  25  111.  App.  160;  Glasscock 
v.  Minor,  11  Mo.  655;  Drake  v.  Latham,  50 
111.  270;  Jasper  v.  Hamilton,  3  Dana  (Ky.) 
280;  Maney  v.  Porter,  3  Humph.  (Tenn.)  347. 
And  see  Saltonstall  v.  Gordon,  33  Ala.  149. 

2.  As  Representations  of  Fact. —  Reynolds  v. 
Franklin,  39  Minn.  24;  Burns  v.  Dockray,  156 
Mass.  135;  Cressler  v.  Rees,  27  Neb.  5 rs,  20 
Am  St.  Rep.  691;  Whitney  v.  Allaire,  1  N.  Y. 
305;  Wardell  v.  Fosdick,  13  Johns.  (N.  Y.)  325, 
7  Am.  Dec.  383;  Monell  v.  Colden,  13  Johns. 
(N.  Y.)  395,  7  Am.  Dec.  390. 

Title  to  Personal  Property.  —  Shackelford  v. 
Hendley,  1  A.  K.  Marsh.  (Ky.)  496,  10  Am. 
Dec.  753. 

Representations  by  Title  Insurance  Company.  — 

In  Nash  v.  Minnesota  Title  Ins.,  etc.,  Co.,  159 
Mass.  437,  it  was  held  that  representations  in 
a  letter  by  a  title  insurance  company  that  it 
considered  good  the  title  of  lands  upon  which 
it  was  proposed  to  issue  first  mortgage  bonds 
was  a  representation  of  fact  that  the  title  was 
perfect;  and  that  it  was  liable  in  an  action  of 
deceit  where,  as  a  matter  of  fact,  a  prior  mort- 
gage existed. 

3.  Incumbrances.  —  Ward  v.  Wiman,  17 
Wend.  (N.  Y.)  193;  Culver  v.  Avery,  7  Wend. 
(N.  Y.)  380,  22  Am.  Dec.  586. 

4.  Representation  as  to  Location  of  Land.  — 
Lockwood  v.  Fitts,  go  Ala.  150;  Gifford  v, 
Carvill,  29  Cal.  589.  See  also  Kirkland  v.  Lott, 
3  III.  13  33  Am.  Dec  435;  Powers  v.  Fowler, 
157  Mass.  318;  Griffin  v.  Farrier,  32  Minn.  474: 
Lofgren  v.  Peterson,  54  Minn.  343;  Sandford 
v.  Handy,  23  Wend.  (N.  Y.)  260;  Hecht  v. 
Metzler,  14  Utah  408,  60  Am.  St.  Rep.  906. 
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.5.  Representations  as  to  Credit  or  Standing  of 
Another  May  Be  Mere  Expressions  of  Opin- 
ion—  England.  —  Haycraft  v.  Creasy,  2  East 
92. 

United  States.  —  Lord  v.  Goddard,  13  How. 
(U.  S.)  198. 

Georgia.  —  Bennett  v.  Terrill,  20  Ga.  83; 
Savage  v.  Jackson,  19  Ga.  305. 

Indiana.  —  State  Bank  v.  Hamilton,  2  Ind. 
457- 

Iowa.  —  McKown  v.  Furgason,  47  Iowa 
636. 

Louisiana.  —  Yeager  Milling  Co.  v.  I.awler, 
39  La.  Ann.  572. 

Massachusetts.  —  Homer  v.  Perkins,  124 
Mass.  431,  26  Am.  Rep.  677. 

New  Hampshire.  —  Lord  v.  Colley,  6  N.  H. 
99,  25  Am.  Dec.  445- 

New  Jersey.  —  Cowley  v.  Smyth,  46  N.  J.  L. 
380,  50  Am.  Rep.  432. 

New  York.  —  Kelly  v.  Gould,  141  N.  Y.  596, 
60  N.  Y.  St.  Rep.  332;  Doty  v.  Campbell,  1  How. 
Pr.  (N.  Y.  County  Ct.)  101. 

Tennessee.  —  Horrigan  v.  First  Bank,  9 
Baxt.  (Tenn.)  137. 

Vermont.  —  Crown  v.  Brown,  30  Vt.  707. 
And  see  Jude  v.  Woodburn,  27  Vt.  415. 

Wyoming. — Cheyenne  First  Nat.  Bank  v. 
Swan,  3  Wyoming  356. 

A  Statement  that  a  Person  Is  Reliable  has  been 
held  a  mere  expression  of  opinion.  Moore  v. 
Scott,  47  Neb.  346. 

6.  Representations  of  Fact  Constituting  Fraud. 

—  Pasley  v.  Freeman,  3  T.  R.  51.  2  Smith's 
Lead.  Cas.  66;  Nevada  Bk.  v.  Portland  Nat. 
Bk.,  59  Fed.  Rep.  338;  Robbins  v.  Barton,  50 
Kan.  120,  citing  5  Am.  and  Eng.  Encyc,  of 
Law  (1st  ed.)  328.  See  also  Eyre  v.  Duns- 
ford,  1  East  318. 

7.  Misrepresentation  or  Concealment  of  Facts. 

—  See  infra,  this  title,  Failure  to  Diselos* 
Facts,  and  Concealment. 
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made  as  a  statement  of  fact,  and  not  merely  as  an  expression  of  opinion,  will 
support  an  action  of  deceit.1 

Sale  of  Note.  —  On  the  sale  of  a  note,  a  representation  by  the  seller  that  the 
maker  is  solvent,  or  that  the  note  is  good,  is  not  to  be  taken  as  a  mere  expres- 
sion of  opinion,  unless  so  intended  and  understood.2 

Statements  as  to  One's  Own  Credit  are  no  doubt  generally  to  be  regarded  as  mere 
expressions  of  opinion,  when  there  is  no  representation  or  concealment  of 
extrinsic  facts  affecting  his  credit,  and  if  they  are  so,  they  will  neither  support 
an  action  of  deceit,  nor  entitle  the  person  to  whom  they  are  made  to  rescind  a 
contract  into  which  he  was  thereby  induced  to  enter.3  Such  representations, 
however,  may  be  statements  of  fact.4 

3.  Promises  and  Statements  of  Intention  —  a.  GENERAL  RULE.  —  As  was 
stated  at  the  beginning  of  this  section,  it  is  a  general  rule  that  false  represen- 
tations, to  constitute  fraud,  must  relate  to  some  material  past  or  existing  fact. 
It  has  frequently  been  held,  therefore,  that  a  charge  of  fraud  cannot  be  predi- 
cated upon  a  mere  promise,  nor  upon  a  mere  statement  of  intention  not 
amounting  to  a  binding  promise,  either  for  the  purpose  of  maintaining  an 
action  of  deceit,  or  for  the  purpose  of  avoiding  a  contract,5  provided,  accord- 


1.  Sale  of  Judgment.  —  Burr  v.  Willson,  22 
Minn.  206. 

2.  Representation  that  Notes  Are  Good.  —  In 
Crane  v.  Elder,  48  Kan.  259,  it  was  held  that 
a  statement  to  induce  another  to  exchange  a 
dwelling  house  for  promissory  notes  that  the 
notes  were  perfectly  good,  when  the  person 
making  the  same  knew  that  it  was  false  and 
intended  to  deceive,  was  a  representation  of 
fact  and  not  a  mere  expression  of  opinion. 
See  also  Andrews  v.  Jackson,  168  Mass.  266. 
Compare  Horrigan  v.  First  Nat.  Bank,  9  Baxt. 
(Tenn.)  137. 

An  expression  of  opinion  by  the  vendor  of  a 
note  that  the  maker  is  responsible  is  equiva- 
lent to  an  assertion  that  he  is  so,  if  meant  to 
be  so  understood,  and  if  made  with  knowledge 
that  he  is  not  responsible.  Foster  v.  Swasey, 
2  Woodb.  &  M.  (U.  S.)  217. 

3.  Statements  as  to  One's  Own  Credit.  —  Yeager 
Milling  Co.  v.  Lawler,  39  La.  Ann.  572; 
Jaffray  v.  Moss,  41  La.  Ann.  548;  Cohn  v. 
Broadhead,  51  Neb.  834;  Dilworth  t.  Bradner, 
85  Pa.  St.  238;  Jude  v.  Woodburn,  27  Vt. 
4.15;  Fromer  v.  Stanley,  95  Wis.  56.  See  also 
Lyons  v,  Briggs,  14  R.  I.  222,  51  Am.  Rep.  372. 

When  a  person  purchases  property  on  credit, 
and  makes  representations  as  to  his  financial 
condition,  something  more  than  an  over- 
estimate of  value  of  his  property  is  necessary 
before  it  can  be  said  that  on  this  account  the 
debt  was  fraudulently  contracted.  A  delib- 
erate over-estimate  and  an  intention  to  de- 
fraud are  necessary.  South  Branch  Lumber 
Co.  v.  Ott,  142  U.  S.  622. 

A  statement  by  a  purchaser  of  goods  as  to 
his  pecuniary  condition  is  to  be  taken  as  a 
mere  expression  of  opinion,  where  it  was  not 
so  grossly  excessive  as  to  imply  a  fraudulent 
intent.    White  v.  Fitch,  19  R.  I.  687. 

4.  See  Morse  v.  Shaw,  124  Mass.  59;  Cain  v. 
Dickenson,  60  N.  H.  371;  French  v.  White,  5 
Duer(N.  Y.)254;  Robinson  v.  Dauchy,  3  Barb. 
(N.  Y.)  20;  Murfey  v.  Brace,  23  Barb.  (N.  Y.) 
561;  Smith  v.  Frank,  2  Robt.  (N.  Y.)  626. 

5.  Promise  or  Statement  of  Intention — Eng- 
land.—  Jorden  v.  Money,  5  H.  L.  Cas.  185; 
Citizens'  Bank  v.  New  Orleans  First  Nat. 


Bank,  L.  R.  6  H.  L.  352;  Beattie  v.  Ebury,  L. 
R.  7  Ch.  804;  Vernon  v.  Keys,  12  East  632. 

United  States.  —  Fenvvick  v.  Grimes,  5 
Cranch  (C.  C.)  439;  St.  Louis,  etc.,  R.  Co.  v. 
Dearborn,  23  U.  S.  A  pp.  66;  Banque  Franco- 
Egyptienne  v.  Brown,  34  Fed.  Rep.  162;  Bur- 
ton v.  Platter.  53  Fed.  Rep.  901;  While  v. 
Ewing,  69  Fed.  Rep.  451. 

Alabama. — Cooke  v.  Cook,  ioo  Ala.  175; 
Bradfield  v.  Elyton  Land  Co.,  93  Ala.  527; 
Birmingham  Warehouse,  etc.,  Co.  v.  Elyton 
Land  Co.,  93  Ala.  549;  Nelson  v.  Shelby  Mfg., 
etc.,  Co.,  96  Ala.  515,  38  Am.  St.  Rep.  116; 
Piedmont  Land  Imp.  Co.  v.  Piedmont  Foun- 
dry, etc.,  Co.,  96  Ala.  389;  Joseph  v.  Decatur 
Land,  etc.,  Co. ,.102  Ala.  346;  Ansley  v.  Pied- 
mont Bank,  113  Ala.  467,  59  Am.  St.  Rep.  122. 

Arkansas.  —  Hirsch  v.  Hirsch,  21  Ark.  342. 

California.  —  Brison  v.  Brison,  75  Cal.  525, 
7  Am.  St.  Rep.  1S9;  Lawrence  v.  Gayetty,  78 
Cal.  126,  12  Am.  St.  Rep.  29;  Feeney  v.  How- 
ard, 79  Cal.  525,  12  Am.  St.  Rep.  162. 

Colorado.  •—  Adams  v.  Schiffer,  11  Colo.  15, 
7  Am.  St.  Rep.  202;  Farris  v.  Strong,  24  Colo. 
107;  Beard  v.  Bliley,  3  Colo.  App.  479. 

Connecticut.  —  Argall  v.  Cook,  43  Conn.  165. 

Florida.  —  Harrington  v.  Rutherford,  38  Fla. 
321. 

Georgia.  —  Dyar  v.  Walton,  79  Ga.  466; 
Chattanooga,  etc.,  R.  Co.  v.  Warthen,  98  Ga. 

599- 

Illinois.  —  Miller  v.  Howell,  2  111.  499,  32 
Am.  Dec.  36;  Perry  v.  McHenry,  13  111.  227; 
Murray  v.  Beck  with,  48  111.  391;  Gage  v. 
Lewis,  68  111.  604;  Gray  v.  Suspension  Car 
Truck  Mfg.  Co.,  127  111.  187;  People  v.  Healy, 
128  111.  9,  15  Am.  St.  Rep.  90;  Haenni  v. 
Bleisch,  146  111.  262;  Day  v.  Ft.  Scott  Invest., 
etc.,  Co.,  153  111.  203,  affirming  53  111.  App. 
165;  Casselberry  v.  Warren,  40  111.  App.  626. 

Indiana.  —  Keller  v.  Johnson,  11  Ind.  337, 
71  Am.  Dec.  355;  McAllister  v.  Indianapolis, 
etc.,  R.  Co.,  15  Ind.  II;  Sieveking  v.  Litzler, 
31  Ind.  13;  Fouty  v.  Fouty,  34  Ind.  433; 
Hartsville  University  v.  Hamilton,  34  Ind.  506; 
Adkins  c\  Adkins,  48  Ind.  12;  Jagers  v.  Jag- 
ers,  4g  Ind.  428;  Hayes  v.  Burkam,  51  Ind. 
130;  Reagan  v.  Hadley,  57  Ind.  509:  Welsh- 
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ing  to  some  of  the  cases,  there  was  no  intention  not  to  perform  the  promise 
at  the  time  it  was  made.1  In  other  words,  mere  failure  to  perform  a  promise 
or  covenant  cannot  relate  back  so  as  to  render  the  same  fraudulent. 

Illustrations.  —  For  example,  an  unperformed  promise  to  pay  for  goods  pur- 
chased is  not  fraud,  in  the  absence  of  proof  that  there  was  an  intention  not  to 
pay  for  them  when  the  promise  was  made.2  The  same  is  true  of  a  representa- 
tion by  the  purchaser  of  property  that  it  shall  not  be  removed  out  of  a  certain 
place,  or  be  sold  to  any  person  to  be  by  him  removed  out  of  a  certain  place  ; 3 
a  promise  by  a  lessor  to  make  improvements  or  repairs  on  the  leased  prem- 
ises;4 a  statement  of  intention  or  promise  never  to  enforce  a  debt,  or,  what 
has  been  held  to  amount  to  the  same  thing,  a  statement  by  a  creditor  that  he 


billig  v.  Dienhart,  65  Ind.  94;  Burt  v.  Bowles, 
69  Ind.  r;  Bethell  v.  Bethell,  92  Ind.  318;  Cay- 
lor  v.  Roe,  99  Ind.  1;  Bennett  v.  Mclntire,  121 
Ind.  231;  Smith  v.  Parker,  148  Ind.  127;  Balue 
v.  Taylor,  136  Ind.  368;  Kain  v.  Rinker,  1  Ind. 
App.  86. 

Iowa.  —  Hazlett  v.  Burge,  22  Iowa  535;  Van 
Vechten  v.  Smith,  59  Iowa  173;  Kramer  v. 
Messner,  101  Iowa  88. 

Kansas.  —  Slatten  v.  Konrath,  1  Kan.  App. 
636,  Atchison,  etc.,  R.  Co.  v.  Crittenden,  4 
Kan.  App.  512;  Lancaster  Nat.  Bank  v. 
Mackey,  5  Kan.  App.  437. 

Kentucky.  — Tannery.  Clark,  13  Ky.  L.  Rep. 
879,  922;  Huls  v.  Black,  14  Ky.  L.  Rep.  805. 

Maine.  —  Long  v.  Woodman,  58  Me.  49. 

Maryland.  —  Melville  v.  Gary,  76  Md.  221. 

Massachusetts.  —  Boyd  v.  Stone,  11  Mass. 
342;  Pike  v.  Fay,  101  Mass.  134;  Knowlton  v. 
Keenan,  146  Mass.  86,  4  Am.  St.  Rep.  282; 
Dawe  v.  Morris,  149  Mass.  188,  14  Am.  St. 
Rep.  404. 

Minnesota.  —  Hedinz>.  Minneapolis  Medical, 
etc.,  Institute,  62  Minn.  146,  54  Am.  St.  Rep. 
628;  Bay  View  Land  Co.  v.  Myers,  62  Minn. 
265:  Hodsden  v.  Hodsden,  69  Minn.  486. 

Missouri.  —  Saunders  v.  McClintock,  46  Mo. 
App.  216. 

Nebraska.  —  Perkins  v.  Lougee,  6  Neb.  220; 
Cohn  z>.  Broadhead,  51  Neb.  834,  citing  8  Am. 
and  Eng.  Encyc.  of  Law  (isted.)635;  Esterly 
Harvesting  Mach.  Co.  v.  Berg,  52  Neb.  147. 

New  Hampshire.  —  Goodwin  v.  Home,  60  N. 
H.  485. 

New  Jersey.  —  Norfolk,  etc.,  Hosiery  Co.  v. 
Arnold,  49  N.  J.  Eq.  390;  Lovett  v.  Taylor,  54 
N.  J.  Eq.  311. 

New  Mexico.  —  Witt  v.  Cuenod,  (N.  Mex. 
1897)  50  Pac.  Rep.  328. 

New  York.  — Gallagher  v.  Brunei,  6  Cow.  (N. 
Y.)  346;  Fisher  v.  New- York  C.  PI.,  18  Wend. 
(N.  Y.)  608;  Farrington  v.  Bullard,  40  Barb. 
(N.  Y.)  512;  Gray  v.  Palmer,  2  Robt.  (N.  Y.) 
500,  affirmed  without  opinion  in  41  N.  Y.  620; 
Lexow  v.  Julian,  21  Hun  (N.  Y.)  577,  affirmed 
without  opinion  in  86  N.  Y.  638;  Francis  v. 
New  York,  etc.,  El.  R.  Co.,  17  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  I,  reversed  on  other  points 
in  108  N.  Y.  93;  Closius  v.  Reiners,  13  N.  Y. 
App.  Div.  163;  Lynch  v.  Sauer,  16  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  1,  affirming  14  Misc.  Rep. 
(N.  Y.  City  Ct.)  252,  citing  8  Am.  and  Eng. 
Encyc.  of  I.Aw(ist  ed.)  637;  Construction  Re- 
porter Co.  v.  Crowninshield,  16  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  381,  citing  8  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  637;  Wheeler  v. 
Mowers,  16  Misc.  Rep.  (N.  Y.  County  Ct.)  143, 


citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
637;  Rose  v.  Dietsch,  24  N.  Y.  Wkly.  Dig.  162; 
Levy  v.  Brush,  45  N.  Y.  589;  Flour  City  Nat. 
Bank  v.  Grover,  88  Hun  (N.  Y.)  4. 

Ohio.  —  Armstrong  v.  Karshner,  47  Ohio  St. 
276;  Smith  v.  Bowler,  1  Disney  (Ohio)  520. 

Oregon.  — Smith  7'.  Griswcld,  6  Oregon  440. 

Pennsylvania.  —  Com.  v.  Brenneman,  1 
Rawle  (Pa.)  311;  Grove  v.  Hodges,  55  Pa.  St. 
504;  Fulton  v.  Hood,  34  Pa.  St.  365,  75  Am. 
Dec.  664;  State  v.  Prison  Keeper,  6  Phila. 
(Pa.)  78,  22  Leg.  Int.  (Pa.)  189. 

South  Carolina.  —  Holmes  v.  Caldwell,  10 
Rich.  L.  (S.  Car.)  311. 

Tennessee.  —  Farrar  v.  Bridges,  3  Humph. 
(Tenn.)  566. 

Texas.  —  Bigham  v.  Bigham,  57  Tex.  238; 
Chicago,  etc.,  R.  Co.  v.  Titterington,  84  Tex. 
218,  31  Am.  St.  Rep.  39,  citing  8  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.),  p.  637;  Moore  v. 
Cross,  87  Tex.  557;  Mayer  v.  Swift,  73  Tex. 
367. 

Vermo7it.  —  Best  v.  Smith,  54  Vt.  617. 

Virginia.  —  Watkins  v.  West  Wytheville 
Land,  etc.,  Co.,  92  Va.  1;  Orr  v.  Goodloe,  93 
Va.  263. 

West  Virginia.  —  Love  v.  Teter,  24  W.  Va. 
741. 

Wisconsin.  —  Patterson  v.  Wright,  64  Wis. 
289;  Sheldon  v.  Davidson,  85  Wis.  138; 
Warner  v.  Benjamin,  89  Wis.  290;  Fromer  v. 
Stanley,  95  Wis.  56;  Tufts  v.  Weinfeld,  88 
Wis.  647. 

Wyoming.  —  Cheyenne  First  Nat.  Bank  v. 
Swan,  3  Wyoming  356. 

1.  Promise  with  Intent  Not  to  Perform  the 
Same. —  See  infra,  this  subdivision,  Intention 
Not  to  Perform  Promise. 

2.  Illustrations  —  Promise  to  Pay  for  Goods.  — 
People  v.  Healy,  128  111.  9,  15  Am.  St.  Rep. 
90.  In  this  case  it  was  said:  "  Representa- 
tions of  a  purchaser  of  goods  on  credit  that  he 
will  pay  the  value  of  the  goods  is  simply  a 
promise  to  pay  at  the  expiration  of  the  credit, 
and  his  subsequent  inability  to  discharge  his 
obligation  will  not  render  him  liable  to  an 
action  for  fraud  and  deceit.  The  remedy  is 
in  assumpsit  for  the  price  and  value  of  the 
goods." 

3.  Representation  that  Goods  Will  Not  Be  Soli 
or  Removed.  —  Fenwick  v.  Grimes,  5  Cranch 

(C.  C.)  439. 

4.  Promise  by  Lessor  to  Make  Improvements  or 
Repairs.  —  Welshbillig  v.  Dienhart,  65  Ind.  94; 
Fisher  v.  New-York  C.  PL,  18  Wend.  (N.  Y.) 
608;  Lynch  v.  Sauer,  16  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  I. 
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has  abandoned  his  claim ; 4  a  promise  by  the  payee  of  a  note  not  to  assign  the 
same,  but  to  hold  it  and  allow  a  set-off;*  and  a  promise  not  to  engage  in  a 
certain  business.3    Other  illustrations  will  be  found  in  the  note  below.4 

b.  Rule  in  Equity.  —  In  ordinary  cases,  the  general  rule  that  failure 
to  perform  a  promise  is  not  fraud  is  recognized  in  equity  as  well  as  at  law.* 
But  there  are  many  cases  in  which  a  court  of  equity,  to  prevent  fraud,  will 
grant  relief  in  the  case  of  a  mere  failure  to  perform  promises,  the  failure  to 
perform  the  promise  being  regarded,  under  the  particular  circumstances,  as  a 
fraud  in  equity.6 

Constructive  Trusts.  —  By  the  weight  of  authority,  if  a  person,  by  means  of  a 
parol  promise  to  reconvey,  obtains  an  absolute  conveyance  without  considera- 
tion, or  a  devise,  from. one  to  whom  he  stands  in  a  fiduciary  or  confidential 
relation,  a  violation  of  the  promise  is  a  constructive  fraud,  and  ground  for 
holding  him  as  a  constructive  trustee,  although  there  may  have  been  no  inten- 
tion not  to  perform  at  the  time  of  the  promise.7 


1.  Promise  Not  to  Enforce  Debt.  —  Jorden  v. 
Money,  5  H.  L.  Cas.  185. 

2.  Promise  Not  to  Assign  Note.  —  Murray  v. 
Beckwith,  48  111.  391. 

3.  Promise  Not  to  Engage  in  a  Business.  —  It 
has  been  so  held,  for  example,  of  a  promise  by 
the  obligee,  on  a  person's  signing  a  bond  as 
surety,  that  he  will  retire  from  and  forever 
quit  carrying  on  a  certain  business  in  a  certain 
place,  Gage  v.  Lewis,  68  111.  604;  and  of  a 
promise  by  the  seller  of  the  stock  and  imple- 
ments used  in  a  dairy  business  not  to  again 
engage  in  such  business.  Witt  v.  Cuenod,  (N. 
Mex.  1897)  50  Pac.  Rep.  328. 

4.  Other  Illustrations.  —  The  following  prom- 
ises and  statements  have  been  held  not  to 
amount  to  fraud:  A  promise  by  an  adminis- 
trator to  consent  to  allowance  of  a  claim 
against  the  estate,  and  to  pay  it  in  land,  in 
reliance  on  which  the  creditor  did  not  press 
the  claim,  so  that  it  became  barred  by  the  stat- 
ute of  limitations.  Hazlett  v.  Surge,  22  Iowa 
535- 

A  promise  to  make  an  invention  or  a  new 
discovery,  by  which  a  defective  mechanical 
instrument  shall  be  perfected  or  made  more 
efficient.  Norfolk,  etc.,  Hosiery  Co.  v.  Arnold, 
49  N.  J.  Eq.  390. 

A  promise  to  indorse  a  person's  note  if  the 
promisee  will  sell  him  goods.  Gallager  v. 
Brunei,  6  Cow.  (N.  Y.)  346. 

A  statement  by  a  lessor  that  the  lessee  can 
have  possession  of  a  barn  on  the  premises  at 
a  date  subsequent  to  the  commencement  of 
the  lease.    Sheldon  v.  Davidson,  85  Wis.  138. 

A  promise  by  a  person,  to  induce  another 
to  convey  to  him  real  estate  in  consideration 
of  a  loan  of  money,  that  he  will  execute  to  the 
grantor  a  bond  for  a  reconveyance  on  payment 
of  the  loan,  and  a  refusal  to  execute  the  bond 
after  the  conveyance.  Long  v.  Woodman,  58 
Me.  49. 

A  statement  by  a  grantee  of  land  that  he  will 
hold  the  same  in  trust  for  the  grantor  and  re- 
convey  at  any  time  on  request,  Fouty  v. 
Fouty,  34  Ind.  433;  or  a  statement  that  he  will 
afterwards  grant  an  easement,  Richter  v. 
Irwin,  28  Ind.  26. 

Statements  by  the  seller  of  a  heating  ap- 
paratus that  it  was  perfect  in  every  respect; 
that  it  would  heat  the  house  and  premises; 
that  there  was  no  gas  or  dust  about  it;  that  it 

14  C.  of  L. — 4  4g 


would  heat  the  house  better  than  a  furnace 
would  do;  and  that  it  would  pay  for  itself  in 
five  years  or  less  in  the  saving  of  fuel. 
Wheeler  v.  Mowers,  16  Misc.  Rep.  (N.  Y. 
County  Ct.)  143. 

Statements  by  the  vendor  as  to  the  growth 
or  vitality  of  willow  cuttings.  Pike  v.  Fay, 
101  Mass.  134. 

A  promise  by  a  wife,  to  induce  her  husband 
to  convey  real  estate  to  her,  that  she  would  not 
treat  him  in  a  cruel  and  inhuman  manner, 
nor  desert  him,  but  would  live  with  him  as  a 
true,  faithful,  dutiful  and  affectionate  wife,  and 
treat  him  with  kindness  and  consideration. 
Hodsden  v.  Hodsden,  69  Minn.  486. 

A  promise  by  an  assignee  for  the  benefit  of 
creditors  to  disregard  some  of  its  provisions. 
Burton  v.  Platter,  53  Fed.  Rep.  901. 

A  Statement  in  a  Prospectus  respecting  the 
uses  to  which  the  moneys  to  be  derived  from 
the  sale  of  bonds  are  to  be  applied  is  to  be 
construed  as  a  representation  of  intention,  or 
the  expression  of  the  expectation  and  purpose 
of  the  promoters,  if  the  language  falls  short  of 
a  distinct  and  unequivocal  promise.  Banque 
Franco- Egyptienne  v.  Brown.  34  Fed.  Rep.  162. 

5.  This  Doctrine  Is  Generally  Recognized  in 
Equity. —  Hirsch  v.  Hirsch,  21  Ark.  342;  Har- 
rington v.  Rutherford,  38  Fla.  321;  Haenni  v. 
Bleisch,  146  111.  262;  Day  v.  Ft.  Scott  Invest., 
etc.,  Co.,  153  111.  293,  affirming  53  111.  A  pp. 
165;  Jagers  v.  Jagers,  49  Ind.  428;  Lovett  v. 
Taylor,  54  N.  J.  Eq.  311;  Moore  v.  Cross,  87 
Tex.  557;  Orr  v.  Goodloe,  93  Va.  263;  Love  v. 
Teter,  24  W.  Va.  741. 

6.  Exceptions  in  Equity.  —  In  Jones  v.  Neely, 
72  111.  449,  it  was  held  that  a  bill  which 
alleged  that  the  grantee  of  lands  had  obtained 
possession  of  the  notes  given  for  the  price, 
under  the  promise  to  return  them,  and  that  he 
had  broken  the  promise  and  refused  to  per- 
form it,  the  promise  being  part  of  the  consid- 
eration of  the  conveyance,  showed  a  case  of 
fraud  in  equity. 

Other  cases  in  which  failure  to  perform 
promises  have  been  held  to  constitute  fraud 
in  equity  are  referred  to  in  the  notes  following. 

7.  Exceptions  in  Equity  —  Constructive  Trusts. 
—  Thynn  v.  Thynn,  1  Vern.  296;  Young  v. 
Peachy,  2  Atk.  254;  Brison  v.  Brison,  75  Cal. 
525,  7  Am.  St.  Rep.  189;  Broder  v.  Conklin, 
77  Cal.  330;  Adams  v.  Lambard,  80  Cal.  426; 
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Purchase  at  Judicial  Sale.  —  On  this  principle  it  has  been  held  that  where  a  per- 
son is  allowed  to  purchase  at  an  execution  or  other  judicial  sale  upon  his  parol 
promise  to  hold  the  title  for  the  judgment  debtor,  or  his  wife  and  children,  a 
constructive  trust  arises.1  A  confidential  relation,  however,  must  exist  in  such 
a  case.8 

Eecovery  of  Expenditures  on  Faith  of  Promise.  —  Under  some  circumstances,  where 
money  has  been  expended  on  the  faith  of  a  promise  which  is  not  performed, 
and  the  promisor  has  had  the  benefit  of  the  expenditure,  a  court  of  equity  will 
treat  the  breach  of  the  promise  as  a  constructive  fraud,  and  allow  a  recovery 
to  the  extent  of  the  expenditure.3 

Estoppel  in  Pais.  —  The  general  principle  that  mere  breach  of  a  promise  is  not 
fraud  has  been  applied  in  cases  involving  the  doctrine-  of  equitable  estoppel. 
Thus  it  has  been  held  that  the  doctrine  of  estoppel  in  pais  cannot  be  so  extended 
as  to  allow  a  recovery  on  a  promise  by  a  master  to  pay  stolen  money  received 
by  his  slave,  which  created  no  legal  obligation  for  want  of  consideration,  merely 
because  the  plaintiff  relied  upon  the  promise,  and  therefore  neglected  to  use 
proper  means  to  recover  his  money.4 

In  Pennsylvania  it  is  held,  on  the  ground  of  fraud,  that  a  contemporaneous 
parol  agreement  between  the  parties  to  a  note  or  other  written  contract,  under 
the  influence  of  which  the  contract  is  signed,  and  which  is  violated  as  soon  as 
it  has  accomplished  its  purpose  in  securing  the  execution  of  the  instrument, 
may  always  be  shown  when  it  is  sought  to  enforce  the  written  contract ;  and 
that  it  is  a  fraud  within  this  rule  to  secure  the  execution  of  an  instrument  by 
representations  as  to  the  manner  in  which  payment  shall  be  made,  or  as  to 
other  details  of  performance,  different  in  important  particulars  from  the  terms 
of  the  instrument,  and  afterwards  to  attempt  to  compel  literal  compliance 
with  the  instrument,  regardless  of  such  representations.5 

c.  Promise  a  Mere  Device  to  Accomplish  Fraud  —  (i)  In  General. 
—  There  is  good  authority  for  saying  that  it  is  fraud,  if  a  promise  is  intended 


Mo  wry  v.  Heney,  86  Cal.  471;  Nordbolt  v. 
Nordliolt,  87  Cal.  552,  22  Am.  St.  Rep.  26S; 
Hays  v.  Gloster,  88  Cal.  560;  Alaniz  v.  Case- 
nave,  qr  Cal.  41;  Dowd  v.  Tucker,  41  Conn. 
197;  Wheeler  v.  Reynolds,  66  N.  Y.  227; 
Wood  v.  Rabe,  g6  N.  Y.  426,  48  Am.  Rep.  640. 
See  also  Haigh  v.  Kaye,  L.  R.  7  Ch.  460;  Bri- 
son  v.  Brison,  75  Cal.  531,  7  Am.  St.  Rep.  189; 
Douthitt  v.  Applegate,  33  Kan.  395,  52  Am. 
Rep.  533. 

In  Richardson  v.  Adams,  10  Yerg.  (Tenn.) 
273.  the  testator  was  induced  to  omit  from  his 
will  a  provision  that  a  note  which  he  held 
against  his  father  should  be  given  up  by  the 
promise  of  his  wife,  who  was  residuary  legatee 
under  the  will,  to  comply  with  his  verbal  di- 
rections to  give  the  same  up.  After  the  testa- 
tor's death,  she  refused  to  comply  with  her 
promise.  It  was  held  that  it  was  fraud  for 
her  to  retain  the  note  and  refuse  to  deliver  it 
up,  and  that  a  court  of  equity  would  hold  her 
as  trustee  and  would  treat  the  note  as  extin- 
guished. 

If  There  Is  No  Fraud  in  procuring  a  convey- 
ance of  land,  fraud  cannot  be  predicated  upon 
the  grantee's  mere  refusal  to  perform  a  parol 
promise  to  hold  in  trust  for  the  grantor. 
Lovett  v.  Taylor,  54  N.  J.  Eq.  311. 

1.  Purchase  at  Judicial  Sale.  —  Arnold  v.  Cord, 
16  Ind.  177;  Wolford  v.  Herrington,  74  Pa.  St. 
311,  86  Pa.  St.  39,  15  Am.  Rep.  548;  Kinard 
9.  Hiers,  3  Rich.  Eq.  (S.  Car.)  423,  55  Am. 
Dec.  643. 

The  statute  of  frauds  is  no  defense  in  such 
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a  case.  Barrell  v.Hanrick,  42  Ala.  60;  Brison 
v.  Brison,  75  Cal.  525,  7  Am.  St.  Rep.  189; 
Hoge  v.  Hoge,  I  Watts  (Pa.)  163,  26  Am.  Dec. 
52;  Church  v.  Ruland,  64  Pa.  St.  432.  See  the 
title  Statute  of  Frauds. 

2.  Confidential  Relation  Kust  Exist. —  Feenejr 
v.  Howard,  79  Cal.  525,  12  Am.  St.  Rep.  162. 

The  relation  of  husband  and  wife  is  a  confi- 
dential relation  within  the  meaning  of  the 
rule.  Brison  v.  Brison,  75  Cal.  525,  7  Am.  St. 
Rep.  189. 

3.  Recovery  for  Expenditures  on  Faith  of  Prom- 
ise—  Constructive  Fraud.  —  Wainwright  v.  Tal- 
cott,  60  Conn.  43.  See  also  Metcalf  v.  Hart,  3 
Wyoming  513,  31  Am.  St.  Rep.  122. 

4.  Equitahle  Estoppel.  —  Jelks  v.  McRae,  25 
Ala.  440.  And  see  the  title  Estoppel,  vol.  11, 
p.  425. 

5.  Written  Contract  —  Contemporaneous  Oral 
Agreement. —  Keough  v.  Leslie,  92  Pa.  St. 
424;  Martin  v.  Kline,  157  Pa.  St.  473;  Martin 
v.  Fridenberg,  169  Pa.  St.  447;  Church  Valley 
Coal,  etc.,  Co.  p.  Willing,  180  Pa.  St.  165,  57 
Am.  St.  Rep.  626. 

This  doctrine,  however,  is  not  recognized  in 
other  jurisdictions.  See  the  title  Parol  Evi- 
dence. 

Nor  is  it  recognized  in  Pennsylvania  to  such 
an  extent  as  to  allow  proof  of  representations 
that  the  instrument  was  different  in  legal 
effect  from  what  it  purports  on  its  face  to  be, 
as  a  representation  at  the  time  of  procuring 
the  maker's  signature  to  a  note  that  it  is  a 
mere  matter  of  form,  and  not  an  obligation  t* 
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and  used  as  a  mere  device  to  accomplish  what  would  amount  to  fraud  in  the 
case  of  a  false  and  fraudulent  representation  as  to  an  existing  fact ; 1  but,  as 
will  be  shown  in  the  paragraphs  following,  there  are  decisions  in  some  jurisdic- 
tions which  cannot  be  reconciled  with  such  a  rule.3 

(2)  Intention  Not  to  Perform  Promise —  (a)  In  General.  —  Though  there  is  a 
conflict  of  opinion  on  the  question,  the  better  opinion  is,  that  the  rule  that  an 
unperformed  promise  does  not  amount  to  fraud  does  not  apply  if  the  promise 
was  made  for  the  purpose  of  deceit,  and  with  the  intention  at  the  time  not  to 
perform  the  same,  but  that  there  is  fraud  in  such  a  case.3  The  reason,  it  has 
been  said,  is  that  the  promisor  impliedly  represents  that  he  intends  to  perform 
his  promise,  and  therefore  falsely  represents  the  condition  of  his  mind,  which 
is  a  representation  of  fact.4 

(b)  Intention  Not  to  Pay  for  Goods  Purchased.  —  Most  of  the  courts  have  held  that, 
though  it  is  not  fraud  for  an  insolvent  person  to  purchase  goods  without  dis- 
closing his  insolvency  if  no  inquiry  is  made  as  to  his  financial  condition,  it  is 
a  fraud  for  him  to  do  so  with  a  preconceived  design  not  to  perform  his 
express  or  implied  promise  to  pay  for  them,  since,  in  making  the  purchase,  he 
impliedly  represents  that  he  does  intend  to  pay.5    Ordinarily  rescission  is 


pay  money,  but  only  an  undertaking  to  furnish 
a  house,  or  that  it  will  not  be  enforced.  Zieg- 
ler  v.  McFarland,  147  Pa.  St.  607;  Clarke  v. 
Allen,  132  Pa.  St.  40. 

1.  Promise  a  Mere  Device  to  Practice  a  Fraud. 
—  This  seems  to  be  the  effect  of  Sweet  v.  Kim- 
ball, 166  Mass.  332,  55  Am.  St.  Rep.  406,  in 
which  it  was  held  that  a  creditor  who,  by 
promises  of  assistance  to  his  debtor  in  his 
affairs,  intended  and  used  as  a  device  to 
accomplish  the  purpose,  lured  him  from  an- 
other state  into  Massachusetts,  with  the  intent 
to  cause  his  arrest  and  compel  him  to  pay  for 
his  release,  which  purpose  was  accomplished, 
was  liable  in  an  action  for  the  fraud.  See  also 
Metcalf  v.  Hart,  3  Wyoming  513,  31  Am.  St. 
Rep.  122.  And  see  the  cases  specifically  cited 
in  the  notes  following. 

2.  See  infra,  this  subdivision,  Intention  Not 
to  Perform  Promise. 

3.  Intention  Not  to  Perform  Promise.  —  Ayres 
*.  French,  41  Conn.  142;  Lancaster  Nat.  Bank 
v.  Mackey,  5  Kan.  App.  437;  Sweet  v.  Kim- 
ball, 166  Mass.  332,  55  Am.  St.  Rep.  406; 
Laing  v.  McKee,  13  Mich.  124,  87  Am.  Dec. 
738;  Munzer  v.  Stern,  (Mich.)  2  Detroit  Leg. 
N.  158;  Chicago,  etc.,  R.  Co.  v.  Titterington, 
84  Tex.  218,  31  Am.  St.  Rep.  39;  Touchstone 
v.  Staggs,  (Tex.  Civ.  App.  1897)  39  S.  W.  Rep. 
189.  And  other  cases  cited  in  the  notes  im- 
mediately following. 

Contra. — Farris  v.  Strong,  24  Colo.  107; 
People  v.  Healy,  128  111.  9,  15  Am.  St.  Rep. 
00;  Kitson  v.  Farwell,  132  111.  327;  Smith  v. 
Smith,  21  Pa.  St.  367,  60  Am.  Dec.  51;  Back- 
entoss  v.  Speicher,  31  Pa.  St.  324. 

4.  Eeason  for  This  Doctrine. — Ayres  v.  French, 
41  Conn.  142. 

That  a  misstatement  by  a  person  of  his  in- 
tention in  doing  a  particular  act  may  be  a 
misstatement  of  fact,  and  give  rise  to  an  action 
of  deceit,  see  Edgington  v.  Fitzmaurice,  29 
Ch.  Div.  459. 

5.  Purchase  of  Goods  with  Intent  Not  to  Pay  for 
Them  —  England. — Ex  p.  Whittaker,  L.  R.  10 
Ch.  446;  Noble  v.  Adams,  7  Taunt.  59,  2  E.  C. 
L.  59;  Bristol  v.  Wilsmore,  I  B.  &  C.  514,  8 
E.  C.  L.  218;  Ferguson  v.  Carrington,  9  B.  & 
C.  59,  17  E.  C.  L.  330. 
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Alabama.  —  Maxwell  v.  Brown  Shoe  Co., 
114  Ala.  304;  Hudson  v.  Bauer  Grocery  Co., 
105  Ala.  200. 

Arkansas.  —  Taylor  v.  Mississippi  Mills,  47 
Ark.  247;  Bugg  v.  Wertheimer-Sch  wartz  Shoe 
Co.,  64  Ark.  12. 

Connecticut.  —  Thompson  v.  Rose,  16  Conn. 
71,  41  Am.  Dec.  121;  Ayres  v.  French,  41 
Conn.  142. 

Georgia. — Johnson  v.  O'Donnell,  75  Ga. 
453- 

Illinois.  —  Farwell  v.  Hanchett,  120  111.  573; 
People  v.  Healy,  128  111.  9,  15  Am.  St.  Rep. 
90;  Reed  v.  Pinney,  35  111.  App.  610;  Huth- 
macher  v.  Lowman,  06  111.  App.  448. 

Indiana.  —  Brower  v.  Goodyer,  88  Ind. 
572. 

Iowa.  —  Oswego  Starch  Factory  v.  Len- 
drum,  57  Iowa  573,  42  Am.  Rep.  53. 

Kentucky.  —  Reager  v.  Kendall,  (Ky.  1897) 
39  S.  W.  Rep.  257;  Carstairs  v.  Charles  A. 
Kelley  Co.,  17  Ky.  L.  Rep.  309. 

Maine.  —  Burrill  v.  Stevens,  73  Me.  395,  40 
Am.  Rep.  366. 

Maryland.  —  Harris  v.  Alcock,  10  Gill  &  J. 
(Md.)  226,  32  Am.  Dec.  158;  Powell  v.  Brad- 
lee,  9  Gill  &  J.  (Md.)  220. 

Massachusetts.  —  Dow  v.  Sanborn,  3  Allen 
(Mass.)  181. 

Michigan.  —  Shipman  v.  Seymour,  40  Mich. 
274;  Edson  v.  Hudson,  83  Mich.  450;  Ross  v. 
Miner,  67  Mich.  410. 

Missouri.  —  Bidault  v.  Wales,  20  Mo.  546,  64 
Am.  Dec.  205;  Fox  v.  Webster,  46  Mo.  181 : 
Elsass  v.  Harrington,  28  Mo.  App.  300;  Reid 
v.  Lloyd.  67  Mo.  App.  513. 

New  Hampshire.  —  Stewart  v.  Emerson,  52 
N.  H.  301. 

New  York.  —  Hall  v.  Naylor,  18  N.  Y.  588, 
75  Am.  Dec.  269;  Hennequin  v.  Naylor,  24  N. 
V.  139;  Devoe  v.  Brandt,  53  N.  Y.  462;  Whii- 
ten  v.  Fitzwater,  129  N.  Y.  626. 

North  Carolina.  —  Des  Farges  v.  Pugh,  93 
N.  Car.  31,  53  Am.  Rep.  446;  Blake  v.  Black- 
ley.  109  N.  Car.  257,  26  Am.  St.  Rep.  566. 

Ohio.  —  Talcott  v.  Henderson,  31  Ohio  St. 
162.  27  Arn.  Rep.  501. 

Rhode  Island.  —  Swift  v.  Rounds,  19  R.  I. 
527. 
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the  remedy  pursued  in  such  a  case,  and  there  are  very  few  reported  cases  in 
which  an  action  of  deceit  has  been  brought.  Though  the  contrary  has  been 
held  in  Illinois,1  there  is  no  good  reason  why  an  action  of  deceit  should  not 
lie,  and  such  an  action  has  in  fact  been  sustained.8 

(c)  Intention  Not  to  Perform  Other  Promises.  —  In  a  number  of  states,  it  has  been 
held  that  the  same  doctrine  applies  in  the  case  of  other  promises  made  with 
the  intention  not  to  perform  them,  and  used  as  a  mere  device  to  defraud.3 

Illustrations.  —  Thus  it  has  been  held  a  fraud  for  a  person  to  induce  another 
to  sell  and  deliver  property  to  a  third  person  by  promising  to  indorse  the  lat- 
•  ter's  note,  with  the  intention  not  to  do  so  ;  4  or  for  a  person  to  induce  another 
I  to  convey  or  devise  land  to  him  by  a  promise,  which  he  intends  not  to  perform, 


Tennessee.  —  Belding  v.  Frankland,  8  Lea 
(Tenn.)  67,  41  Am.  Rep.  630. 

Wisconsin.  —  Lee  v.  Simmons,  65  Wis.  523. 

In  Pennsylvania  the  doctrine  that  a  purchase 
of  goods  with  intention  not  to  pay  for  them 
is  a  fraud  has  been  repudiated  altogether. 
Smith  v.  Smith,  21  Pa.  St.  367,  60  Am.  Dec. 
51;  Backentoss  n.  Speicher,  31  Pa.  St.  324. 

That  Mere  Failure  of  a  Purchaser  to  Disclose 
His  Insolvency,  at  the  time  of  purchasing  goods 
on  credit,  does  not  amount  to  fraud,  see  infra, 
this  title,  Failure  to  Disclose  Facts,  and  Conceal- 
ment.   And  see  the  title  Sales. 

1.  Action  of  Deceit.  —  In  Illinois  this  doctrine 
has  been  recognized  so  far  as  to  hold  that  the 
seller  of  goods  may  avoid  the  sale  and  recover 
the  goods.  Farwell  v.  Hanchett,  120  111.  573; 
People  v.  Healy,  128  111.  9,  15  Am.  St.  Rep.  90. 

But  it  is  held  that  the  purchase  of  goods  by 
an  insolvent  person  with  the  preconceived  de- 
sign of  not  paying  for  them  is  not  such  fraud 
as  will  support  an  action  for  deceit.  People 
v.  Healy,  128  111.  9,  15  Am.  St.  Rep.  90;  Kit- 
son  v.  Farwell,  132  111.  327. 

2.  In  Swift  v.  Rounds,  19  R.  I.  527,  it  was 
expressly  held  that  where  there  is  a  purchase 
of  goods  on  credit  there  is  an  implied  repre- 
sentation by  the  purchaser  of  an  intention  to 
pay  for  them;  and  that  an  action  for  deceit 
will  lie  against  one  who  obtains  goods  on 
credit  with  the  intention  of  not  paying  for 
them. 

3.  Intention  Not  to  Perform  Other  Promises  — 
Doctrine  that  It  Is  Fraud  —  England.  —  Gerhard 
v.  Bates,  2  El.  &  Bl.  476,  75  E.  C.  L.  476,  22  L. 
J.  Q.  B.  364,  17  Jur.  1097. 

Alabama.  —  McGar  v.  Williams,  26  Ala.  469, 
62  Am.  Dec.  739;  Birmingham  Warehouse, 
etc.,  Co.  v.  Elyton  Land  Co.,  93  Ala.  549.  And 
see  Nelson  v.  Shelby  Mfg.,  etc.,  Co.,  96  Ala. 
515,  38  Am.  St.  Rep.  116. 

Connecticut. — Ayres  v.  French,  41  Conn. 
142;  Dowd  v.  Tucker,  41  Conn.  197. 

Iowa.  —  Oakey  v.  Ritchie,  69  Iowa  69. 

Kansas.  —  Newell  v.  Newell,  14  Kan.  202; 
Douthitt  v.  Applegate,  33  Kan.  395,  52  Am. 
Rep.  533;  Green  v.  Green,  34  Kan.  740,  55 
Am.  Rep.  256;  Lancaster  Nat.  Bank  v. 
Mackey,  5  Kan.  App.  437. 

Kentucky.  —  See  Tanner  v.  Clark,  13  Ky.  L. 
Rep.  879,  922. 

Michigan.  —  Laing  v.  McKee,  13  Mich.  124, 
87  Am.  Dec.  738;  Wilson  v.  Eggleston,  27 
Mich.  257;  Munzer  v.  Stern,  (Mich.)  2  Detroit 
Leg.  N.  158. 

Minnesota.  —  Albitz  v.  Minneapolis,  etc.  R. 
Co.,  40  Minn.  476. 


Mississippi.  —  Gross  v.  McKee,  53  Miss.  536. 
Nebraska.  —  Abbott  v.  Abbott,  18  Neb.  503. 
Nevada.  —  Ivancovich  v.  Stern,  14  Nev.  341. 
New  Hampshire.  —  Goodwin  v.  Home,  60  N. 
H.  485. 

Pennsylvania.  —  See  Williams  v.  Kerr,  152 
Pa.  St.  560. 

South  Carolina.  —  See  Kinard  v.  Hiers,  3 
Rich.  Eq.  (S.  Car.)  423,  55  Am.  Dec.  643. 

Texas.  —  Henderson  v.  San  Antonio,  etc., 
R.  Co.,  17  Tex.  560,  67  Am.  Dec.  675;  Chi- 
cago, etc.,  R.  Co.  v.  Titterington,  84  Tex.  218, 
31  Am.  St.  Rep.  39;  Touchstone  v.  Staggs, 
(Tex.  Civ.  App.  1897)  39  S.  W.  Rep.  189; 
Smith  v.  Lightner,  (Tex.  Civ.  App.  1894)  26  S 
W.  Rep.  779;  Moore  v.  Cross,  (Tex.  Civ.  App. 
189;)  26  S.  W.  Rep.  122. 

Vermont.  — Carrigan  v.  Hull,  5  Vt.  22;  Pel- 
lock  v.  Sullivan,  53  Vt.  507;  38  Am.  Rep.  702. 
But  see  Best  v.  Smith,  54  Vt.  617. 

There  is  dictum  in  support  of  this  view  in 
many  of  the  cases  cited  at  the  beginning  of 
this  section. 

In  Feret  v.  Hill,  15  C.  B.  207,  80  E.  C.  L. 
207,  ejectment  was  brought  by  the  lessee 
against  the  lessor  to  recover  possession  of  the 
leased  premises,  and  the  lessor  set  up  in  de- 
fense that  the  lessee  procured  the  execution  of 
the  lease  by  false  and  fraudulent  representa- 
tions that  he  intended  to  use  the  premises  for 
a  certain  lawful  object,  when  he  intended  at 
the  time  to  use  the  same  for  the  purpose  of 
maintaining  a  brothel,  which  purpose  he  after- 
wards carried  out.  The  judges  seem  to  have 
been  of  opinion  that  this  was  such  fraud  as 
would  have  entitled  the  lessor  to  rescind  the 
lease  in  equity,  though  what  was  said  on  this 
point  was  mere  dictum.  The  point  decided 
was  that  the  representations,  if  they  did  con- 
stitute fraud,  did  not  avoid  the  lease  at  law  so 
as  to  constitute  a  defense  to  the  action  of 
ejectment. 

Statement  of  This  Doctrine.  —  "Ordinarily- 
false  promises  are  not  fraudulent,  nor  evi- 
dence of  fraud,  and  only  false  representations 
of  past  or  existing  facts  are  actionable,  or  can 
be  made  the  ground  of  defense.  *  *  *  But 
when  a  promise  is  made  with  no  intention  of 
performance,  and  for  the  very  purpose  of 
accomplishing  a  fraud,  it  is  a  most  apt  and 
effectual  means  to  that  end,  and  the  victim 
has  a  remedy  by  action  or  defense."  Good- 
win v.  Home,  60  N.  H.  486. 

Presumption  as  to  Intent.  —  See  in fra.  this 
title,  Evidence. 

4.  Promise  to  Indorse  Note.  —  Ayres  v. 
French,  41  Conn.  142. 
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to  reconvey  the  land,  or  to  convey  it  to  a  certain  person.1  Other  cases  in 
which  this  principle  has  been  recognized  and  applied  are  given  in  the  note 
below.* 

Express  Statutory  Provision.  —  In  California  it  is  expressly  declared  by  statute 
that  a  promise  made  without  any  intention  of  performing  it,  and  with  intent 
to  deceive  a  person,  and  to  induce  him  to  enter  into  a  contract,  shall  consti- 
tute actual  fraud.3 

View  that  Intention  Not  to  Perform  Promise  Is  Not  Fraud. —  In  some  cases  the  rule 
that  a  charge  of  fraud  cannot  be  predicated  upon  a  mere  promise  has  been 
applied  even  when  the  promise  was  made  with  an  intention  not  to  perform 
it.  According  to  this  view  a  representation,  to  amount  to  fraud,  must  assert 
a  fact  or  facts  as  existing,  and  cannot  relate  to  the  future.  If  it  does  it  is 
not  fraud,  whatever  may  be  the  intention  of  the  party,  or  the  effect  of  his 
statement.4 

Compared  with  Doctrine  as  to  Purchase  of  Goods  with  Intent  Not  to  Pay.  —  In  Wisconsin 
the  court  drew  a  distinction  between  the  case  of  a  purchase  of  goods  by  an 
insolvent  with  intent  not  to  pay  for  them,  and  other  promises  with  intent  not 
to  perform  them.5  But  in  Connecticut  the  court,  with  better  reasoning,  has 
held  that  the  same  principle  must  apply  in  all  cases,  and  that  if  it  is  a  fraud 


1.  Promise  to  Convey  or  Reconvey  Land.  —  In 

Dowd  v.  Tucker,  41  Conn.  197,  it  was  held 
that  a  person  who  promised  another  to  convey 
land  to  a  certain  person,  not  intending  to  keep 
his  promise,  and  thus  induced  the  other  not  to 
change  her  will  so  as  to  give  the  land  to  such 
person,  was  guilty  of  fraud,  and  that  a  court 
of  equity  would  compel  him  to  make  the  con- 
veyance. 

And  in  Newell  v.  Newell,  14  Kan.  202,  the 
grantee  of  land  was  held  a  constructive 
trustee  for  the  grantor  on  the  ground  of  fraud, 
where  the  conveyance  was  obtained  by  false 
and  fraudulent  representations  on  the  part  of 
the  grantee  that  he  would,  as  agent  of  the 
grantor,  sell  a  sufficient  quantity  of  the  land 
to  pay  certain  debts  and  then  reconvey  the 
balance,  when  he  fraudulently  intended  at  the 
time  not  to  reconvey  as  agreed  upon,  but  to 
retain  the  land  as  his  own.  And  see  supra, 
this  subdivision.  Rule  in  Equity. 

2.  Other  Illustrations.  —  In  Laing  v.  McKee. 
13  Mich.  124,  87  Am.  Dec.  738,  a  person  who 
had  purchased  another's  land  at  a  tax  sale, 
upon  the  other's  offering  shortly  before  the 
expiration  of  the  time  for  redemption  to  pay 
him  the  amount  of  his  bid  with  the  proper  in- 
terest thereon  for  assignment  of  the  certificate 
of  sale,  to  wait  until  after  the  time  of  redemp- 
tion, promised  to  send  him  an  assignment  of 
the  certificate  and  accept  the  amount  of  the 
bid  and  interest  within  two  or  three  days,  in- 
tending at  the  time  not  to  perform  his  prom- 
ise. After  the  time  for  redemption  had 
expired,  he  obtained  a  deed  from  the  attorney- 
general  and  refused  to  perform  his  promise. 
It  was  held  that  he  was  guilty  of  fraud  and 
that  the  owner  was  entitled  to  a  decree 
against  him  for  a  conveyance  of  the  property. 

This  case  was  followed  in  Wilson  v.  Eggle- 
ston,  27  Mich.  257,  where  it  was  held  that 
one  who,  while  holding  out  inducements  to 
another  whose  estate  is  largely  encumbered, 
that  he  will  furnish  means  for  him  to  redeem, 
and  thereby  preventing  him  from  looking  else- 
where, in  the  meantime  purchases  such  incum- 
brances himself  and  cuts  off  the  redemption, 
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is  guilty  of  a  fraud  and  will  not  be  allowed  to 
enforce  his  advantage. 
Promise  to  Build  Railroad  and  Establish  Depot. 

—  See  Chicago,  etc.,  R.  Co.  v.  Tilterington,  84 
Tex.  218,  31  Am.  St.  Rep.  39. 

Promise  to  Take  Back  Property  and  Refund 
Money,  etc.  —  Lancaster  Nat.  Bank  v.  Mackey, 
5  Kan.  App.  437. 

Contracts  for  Services.  —  In  Carrigan  v.  Hull, 
5  Vt.  22,  the  principle  was  applied  where  the 
evidence  tended  to  show  that  a  person  induced 
another  to  perform  services  without  any  inten- 
tion to  pay  for  them. 

8.  Express  Statutory  Provisions.  —  Civ.  Code 
Cal.,  §  1572.  See  Cockrill  v.  Hall,  65  Cal. 
326;  Brison  v.  Brison,  75  Cal.  525,  7  Am.  St. 
Rep.  189;  Newman  v.  Smith,  77  Cal.  22;  Law- 
rence v.  Gayetty,  78  Cal.  126,  12  Am.  St.  Rep. 
29;  Hays  v.  Gloster,  88  Cal.  560. 

4,  Cases  Holding  that  a  Promise  Is  Not  Fraud 
Because  of  Intention  Not  to  Perform —  Colorado. 

—  Farris  v.  Strong,  24  Colo.  107.  And  see 
Adams  v.  Schiffer,  11  Colo.  15,  7  Am.  St.  Rep. 
202. 

Illinois.  —  Gage  v.  Lewis,  68  111.  604;  People 
v.  Healy,  128  111.  9,  15  Am.  St.  Rep.  90; 
Haenni  v.  Bleisch,  146  111.  262;  Murray  v. 
Smith,  42  111.  App.  548. 

Indiana.  —  Burt  v.  Bowles,  69  Ind.  1;  Balue 
v.  Taylor,  136  Ind.  368. 

Massachusetts.  —  Knowlton  v.  Keenan,  146 
Mass.  86,  4  Am.  St.  Rep.  282;  Dawe  v.  Morris, 
149  Mass.  188,  14  Am.  St.  Rep.  404.  Compare 
Sweet  v.  Kimball,  166  Mass.  332,  55  Am.  St. 
Rep.  406. 

New  York.  —  Fisher  v.  New- York  C.  PI.,  18 
Wend.  (N.  Y.)  608;  Gallager  v.  Brunei,  6 
Cow.  (N.  Y.)  346;  Farrington  v.  Bullard,  40 
Barb.  (N.  Y.)  512;  Closius  v.  Reiners,  13  N.  Y. 
App.  Div.  163;  Gray  v.  Palmer,  2  Robt.  (N. 
Y.)  500,  affirmed  without  opinion  in  41  N.  Y. 
620. 

Ohio.  — Smith  v.  Bowler,  1  Disney  (Ohio)  520. 
Wisconsin.  —  Tufts  v.  Weinfeld,  88  Wis.  647. 

5.  Compared  with  Doctrine  that  It  Is  Fraud  to 
Purchase   Goods   with  Intent  Not   to   Pay.  — 

Tufts  v.  Weinfeld,  88  Wis.  647. 
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to  purchase  goods  on  a  promise  to  pay  for  them,  when  there  is  an  intent  not 
to  pay,  it  is  fraud  to  induce  a  man  to  part  with  his  property  by  means  of 
other  promises  made  with  intent  not  to  perform  them.1 

d.  Promise  Accompanied  by  False  Representation  or  Conceal- 
ment.— -Of  course,  if  a  promise  to  do  something  in  the  future  is  accom- 
panied by  false  statements  as  to  existing  facts,  or  an  intentional  concealment 
of  facts  which  the  promisor  is  under  a  duty  to  disclose,  the  rule  that  a  mere 
promise  does  not  constitute  fraud  does  not  apply.2  In  such  a  case,  the  fraud 
consists,  not  in  the  promise,  but  in  the  false  representation  or  concealment. 
It  is  immaterial  in  such  cases  that  the  promise,  as  well  as  the  representation 
of  fact,  was  relied  upon,  for  a  false  representation,  to  amount  to  fraud,  need 
not  be  the  sole  inducement  for  action.3  It  seems  that  a  false  representation 
accompanying  a  promise  will  not  amount  to  fraud  if  it  is  immaterial  without 
the  promise.* 

Misrepresentation  as  to  Terms  of  Written  Contract.  —  The  rule  that  mere  failure  to 
perform  a  promise  does  not  amount  to  fraud  does  not  apply  where  a  party 
falsely  and  fraudulently  represents  that  a  written  lease  or  other  contract  con- 
tains a  certain  promise  on  his  part.  This  is  a  representation  as  to  an  existing 
fact  and  not  a  mere  promise,  and  will  sustain  an  action  of  deceit.6 

Representations  as  to  Ability  to  Perform  Promise.  —  If  a  person,  in  entering  into  a 
contract,  falsely  represents  that  he  can  perform  his  promise  when  he  knows  it 
is  impossible,  he  is  guilty  of  fraud.6 

Promise  of  Marriage.  —  Thus  it  has  been  held  that  an  unmarried  woman  may 
maintain  an  action  of  deceit  against  a  married  man  for  promising  to  marry 
her.' 

4.  False  Representations  as  to  the  Law  —  a.  General  Rule.  —  It  is  well 
settled,  as  a  general  rule,  that  a  false  representation  as  to  the  law,  in  the 
absence  of  any  representation  of  fact  or  concealment  of  fact,  does  not  amount 
to  fraud,  if  there  is  no  relation  of  trust  or  confidence  between  the  parties  ;  and 


1.  Ayres  v.  French,  41  Conn.  142. 

2.  Promise  Accompanied  by  False  Represen- 
tation or  Concealment  of  Facts  —  Indiana.  — 
Reagan  v.  Hadley,  57  Ind.  509;  Elsass  v. 
Moore's  Hill,  etc..  Collegiate  Institute,  77 
Ind.  72. 

Kentucky.  —  Tanner  v.  Clark,  13  Ky.  L. 
Rep.  879,  922. 

Michigan. — Daniel  v.  Robinson,  66  Mich. 
296,  299. 

New  Jersey.  —  Finley  Rubber- Varnish,  etc., 
Co.  v.  Finley,  (N.  J.  1895)  32  Atl.  Rep.  740. 

New  York.  —  Kley  v.  Healy,  127  N.  Y.  555, 
reversing  9  Misc.  Rep.  (N.  Y.  C.  PI.)  93. 

North  Carolina.  —  Blake  v.  Blackley,  109  N. 
Car.  257,  26  Am.  St.  Rep.  566. 

Pennsylvania.  —  Wilkinson  v.  Starr,  14  W. 
N.  C.  (Pa.)  359- 

Vermont.  —  Carrigan  v.  Hull,  5  Vt.  22;  Pol- 
lock v.  Sullivan,  53  Vt.  507,  38  Am.  Rep.  702; 
Childs  v.  Merrill,  63  Vt.  471. 

In  Moore  v.  Cross,  (Tex.  Civ.  App.  1894)  26 
S.  W.  Rep.  £22,  the  vendor  of  land,  in  order 
to  effect  a  sale,  falsely  represented  that  he 
controlled  a  creamery  near  the  same,  and  that 
the  vendee  should  have  the  keeping  of  the 
cattle  connected  with  the  creamery  so  that  he 
could  thereby  obtain  money  to  meet  the  de- 
ferred payments.  It  was  held  that  these  state- 
ments, though  they  embraced  a  promise, 
should  be  regarded  as  representations  of  fact. 

8.  Immaterial  that  Promise  Is  Also  Relied 
Wpon. —  In  Kley  v.  Healy,  127   N.  Y.  555, 


where  the  fraud  relied  upon  consisted  both  in 
false  promises  and  in  false  representations  of 
facts,  it  was  said:  "  Even  if  reliance  is  placed 
upon  the  mere  promises  of  the  defendant,  as 
well  as  upon  his  false  representations,  still  a 
cause  of  action  for  fraud  may  be  maintained, 
provided  the  representations  had  a  material 
effect  in  accomplishing  the  deception.  Ad- 
dington  v.  Allen,  11  Wend.  (N.  Y.)  375;  Shavr 
v.  Stine,  8  Bosw.  (N.  Y.)  157;  Matthews  v. 
Bliss,  22  Pick.  (Mass.)  48;  Cooley  on  Torts 
502.  It  is  not  necessary  that  they  should  be 
the  sole  inducing  cause."  See  also  infra,  this 
title,  Acting  upon  Representations — Several  In- 
ducements Contributing. 

4.  Representation  Immaterial  Without  the 
Promise.  —  Dawe  v.  Morris,  149  Mass.  188,  14 
Am.  St.  Rep.  404. 

5.  Misrepresentation  as  to  Terms  of  Lease.  — 
Phelan  v.  Kuhn,  51  111.  App.  644. 

6.  False  Statement  of  Ability  to  Perform  From- 
ise.  —  This  is  the  effect  of  the  decision  in  Mc- 
Gar  v.  Williams,  26  Ala.  469,  62  Am.  Dec.  739, 
where  a  mechanic  was  held  liable  in  an  action 
of  deceit  for  falsely  representing  that  he  could 
and  would  build  a  tin  roof  which  would  last 
twenty  years  without  leaking,  and  thereby  in- 
ducing the  plaintiff  to  employ  and  pay  him  for 
building  the  roof.  See  also  Carrigan  v.  Hull, 
5  Vt.  22;  Pollock  v.  Sullivan,  53  Vt.  507,  38 
Am.  Rep.  702. 

7.  Promise  of  Marriage.  —  Pollock  v.  Sullivan, 
53  Vt.  507,  38  Am.  Rep.  702. 
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that  it  will  neither  support  an  action  of  deceit  nor  afford  ground  for  rescinding 
a  contract.1 

The  Reason  for  this  rule  is  not  clear.  Some  courts  have  based  it  on  the 
ground  that  every  person  is  presumed  to  know  the  law,*  but  the  exceptions 
to  the  rule  show  that  this  is  not  the  true  ground.  The  real  reason  seems  to 
be  that  representations  as  to  the  law  are  ordinarily  mere  expressions  of 
opinion,  upon  which  a  person  should  not  rely ;  and  even  when  they  are  made 
positively  to  a  person  who  is  ignorant  of  the  law,  and  must  be  regarded  as 
statements  of  fact  rather  than  expressions  of  opinion,  the  subject-matter  is 
such  that  they  should  not  be  relied  upon.3 

Illustrations.  — The  doctrine  that  representations  as  to  the  law  are  not  fraud 
has  been  applied  in  a  great  variety  of  cases.  It  has  been  applied  to  false 
representations  as  to  the  extent  of  the  legal  liability  of  a  person  under  a  sub- 
scription for  shares  of  stock  in  a  corporation ; 4  to  a  false  representation  as  to 
the  powers  of  a  corporation  under  its  charter;  5  to  a  false  representation  by  a 

1.  Representations  as  to  the  Law  Not  Fraud  — 

England.  —  Rashdall  v.  Ford,  L.  R.  2  Eq.  750; 
Eaglesfield  v.  Londonderry,  4  Ch.  Div.  693; 
Beattie  v.  Ebury,  L.  R.  7  Ch.  777,  41  L.  J.  Ch. 
804,  20  W.  R.  994,  27  L.  T.  N.  S.  398;  Lewis 
v.  Jones,  4  B.  &  C.  506,  10  E.  C.  L.  393; 
Conybaare  v.  New  Brunswick,  etc.,  R.,  etc., 
Co.,  6  Jur.  N.  S.  164. 

United  States.  —  Ogilvie  v.  Knox  Ins.  Co., 
22  How.  (U.  S.)  380;  Upton  v.  Tribilcock,  91 
U.  S.  45;  Farrel  v.  National  Shoe,  etc..  Bank, 
43  Fed.  Rep.  123. 

Alabama. — Craig  v.  Blow,  3  Stew.  (Ala.) 
44S;  Rivers  v.  Dubose,  10  Ala.  475;  Martin  v. 
Wharton,  38  Ala.  637;  Steamboat  Belfast  v. 
Boon,  41  Ala.  50;  Lehman  v.  Shackleford,  50 
Ala.  437;  Lehman  v.  Bibb,  55  Ala.  411;  Beall 
v.  McGehee,  57  Ala.  438;  Davis  v.  Betz,  66 
Ala.  206;  Griel  v.  Lomax,  94  Ala.  641;  Geor- 
gia Home  Ins.  Co.  v.  Warten,  113  Ala.  479, 
59  Am.  St.  Rep.  129. 

Arkansas.  —  Hirsch  v.  Hirsch,  21  Ark.  342. 

California.  —  People  v.  San  Francisco,  27 
Cal.  655;  Champion  v.  Woods,  79  Cal.  17,  12 
Am.  St.  Rep.  126. 

Colorado.  — Cooper  v.  Hunter,  8  Colo.  App. 
101. 

Illinois.  —  Fish  v.  Cleland,  33  111.  238;  Dill- 
man  v.  Nadlehoffer,  119  111.  567;  Washington 
v.  Louisville,  etc.,  R.  Co.,  34  111.  App.  658, 
a  {firmed  in  136  111.  49;  Dowdall  v.  Cannedy,  32 
III.  App.  207. 

Indiana.  —  Russell  v.  Branham,  8  Blackf. 
(Ind.)  277;  Parker  v.  Thomas,  19  Ind.  213,  81 
Am.  Dec.  385;  Reed  v.  Sidener,  32  Ind.  373; 
Smither  v.  Calvert,  44  Ind.  242;  Burt  v. 
Bowles,  69  Ind.  I. 

Iowa.  —  Rawson  v.  Harger,  48  Iowa  269. 

Kentucky.  — Jasper  v.  Hamilton,  3  Dana 
(Ky.)  280. 

Maine.  —  Grant  v.  Grant,  56  Me.  573; 
Thompson  v.  Phoenix  Ins.  Co.,  75  Me.  55,  46 
Am.  Rep.  357;  Abbott  v.  Treat,  78  Me.  121. 

Minnesota. — Jaggar  v.  Winslow.  30  Minn. 
263;  Winston  v.  Young,  52  Minn.  1. 

Missouri. — American  Ins.  Co.  v.  Capps,  4 
Mo.  App.  571;  Ordway  v.  Continental  Ins. 
Co.,  35  Mo.  App.  426. 

Nebraska.  —  Wood  v.  Roeder,  50  Neb.  476. 

New  York.  —  Starr  v.  Bennett.  5  Hill  (N.  Y.) 
303;  Unckles  v.  Hentz,  18  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  644;  Lexow  v.  Julian,  21  Hun 
(N.  Y.)  577,  affirmed  in  86  N.  Y.  638,  without 


an  opinion;  Hopkins  v.  Frey,  64  Hun  (N.  Y.) 
213;  Anonymous,  19  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  197. 

North  Carolina.  —  Goode  v.  Hawkins,  2  De». 
Eq.  (17  N.  Car.)  393. 

Ohio.  —  .<Etna  Ins.  Co.  v.  Reed,  33  Ohio  St. 
283. 

West  Virginia.  —  Schuttler  v.  Brandfass,  4.1 
W.  Va.  201,  citing  8  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  636. 

Wisconsin.  —  Gormely  v.  Gymnastic  Assoc., 
55  Wis.  350. 

2.  Reason  for  This  Doctrine.  —  Thus,  in  an 
Alabama  case,  it  was  said:  "  A  misrepresenta- 
tion of  a  matter  of  law,  in  the  absence  of  a  re- 
lation of  confidence  and  trust  on  the  part  of 
the  person  making  it,  to  the  person  relying 
and  acting  on  it,  or  of  some  fact  indicating  im- 
position, is  not  a  fraud  which  will  vitiate  a 
contract,  for  the  law  is  presumed  to  be  equally 
within  the  knowledge  of  both  parties."  Beall 
t'.  McGehee,  57  Ala.  440.  See  also  Russell 
v.  Branham,  8  Blackf.  (Ind.)  277;  Wood  v. 
Roeder,  50  Neb.  476. 

3.  In  Fish  v.  Cleland,  33  111.  238,  it  was  said: 
"  A  representation  of  what  the  law  will  or  will 
not  permit  to  be  done  is  one  upon  which  the 
party  to  whom  it  is  made  has  no  right  to  rely, 
and  if  he  does  so,  it  is  his  own  folly,  and  he 
cannot  ask  the  law  to  relieve  him  from  the 
consequences.  The  truth  or  falsehood  of  such 
a  representation  can  be  tested  by  ordinary  vigi- 
lance and  attention.  It  is  an  opinion  in  re- 
gard to  the  law,  and  is  always  understood  as 
such."  See  also  Upton  v.  Tribilcock,  91  U.  S. 
45;  Starr  v.  Bennett,  5  Hill  (N.  Y.)  303.  As  to 
the  case  last  cited  see  the  second  note  follow- 
ing. 

4.  Illustrations  —  Extent  of  Liability  of  Sub- 
scriber for  Stock  of  Corporation.  —  Eaglesfield  v. 
Londonderry,  4  Ch.  Div.  693;  Ogilvie  v.  Knos 
Ins.  Co.,  22  How.  (U.  S.)  380;  Upton  v.  Tribil- 
cock, 91  U.  S.  45;  Clem  v.  Newcastle,  etc.,  R. 
Co.,  9  Ind.  488,  68  Am.  Dec.  653;  Mullen  v. 
Beech  Grove  Driving  Park,  64  Ind.  202. 
Compare  Windram  v.  French,  151  Mass.  547. 
See  the  title  Stock  and  Stockholders. 

5.  Power  of  Corporation  under  Its  Charter. — 
Parker  v.  Thomas,  19  Ind.  213.  81  Am.  Dec. 
385;  Wight  v.  Shelby  R.  Co.,  16  B.  Mon.  (Ky.) 
4,  63  Am.  Dec.  522;  Ellison  v.  Mobile,  etc.,  R. 
Co.,  36  Miss.  572.  See  the  title  Stock  anb 
Stockholders. 
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sheriff  as  to  the  legality  of  his  return  on  an  execution ; 1  and  to  a  false  repre- 
sentation that  a  certain  debt  is  in  law  a  lien  on  property.2  Other  illustrations 
are  given  below.3 

b.  Representations  as  to  the  Legal  Effect  of  Instruments. — 
This  doctrine  applies  with  full  force  to  false  representations  as  to  the  legal 
effect  of  an  instrument.4 

Illustrations.  —  For  example,  it  has  been  held  not  to  amount  to  fraud  for  the 
agent  of  an  insurance  company  to  make  false  representations  as  to  the  rights 
of  the  assured  under  a  policy  of  insurance;5  or  for  the  seller  of  a  land  warrant 
issued  by  the  United  States  or  a  state  to  make  false  representations  as  to  the 
land  upon  which  the  statutes  allow  it  to  be  located.6  The  rule  has  also  been 
applied  to  misrepresentations  as  to  the  legal  effect  of  deeds  and  bills  of  sale,7 


1.  Legality  of  Return  on  Execution.  —  Starr 

v.  Bennett,  5  Hil!  (N.  Y.)  303. 

2.  Representation  that  Debt  Constitutes  a  Lien. 
—  In  Lexow  v.  Julian,  21  Hun  (N.  Y.)  577, 
affirmed  in  86  N.  Y.  638,  without  an  opinion,  it 
was  held  that  a  statement  that  a  certain  debt 
was  or  would  be  a  lien  on  a  seat  in  the  stock 
exchange  did  not  amount  to  fraud. 

And  in  Davis  v.  Betz,  66  Ala.  206,  it  was 
held  that  a  statement  by  the  assignor  of  an 
account  that  it  was  a  statutory  lien  upon  a 
house  for  material  furnished  and  used  in  its 
construction  was  not  ground  for  rescinding, 
on  the  ground  of  fraud,  a  note  given  in  ex? 
change  for  the  assignment. 

3.  Other  Illustrations.  —  The  following  state- 
ments or  representations  have  been  regarded 
as  representations  or  mere  expressions  of 
opinion  as  to  the  law,  and,  therefore,  as  not 
amounting  to  fraud: 

A  statement  that  a  promise  to  convey  lands 
can  be  enforced,  though  not  in  writing,  and 
that  the  promisor's  wife  can  be  compelled  to 
join  him  in  a  conveyance.  Burt  v.  Bowles,  69 
Ind.  1. 

A  statement  by  the  vendor  of  land  that  his 
wife,  if  she  survives  him,  will  not  be  entitled 
to  dower  in  lands  conveyed  by  him  during 
coverture,  but  only  in  lands  of  which  he  dies 
seized  and  possessed.  Martin  v.  Wharton,  38 
Ala.  637. 

A  statement  that  title  to  land  has  been  lost 
by  a  tax  sale,  where  there  has  in  fact  been  a 
tax  sale.  Anonymous,  19  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  197. 

A  statement  that  letters  patent  are  legal  and 
valid.  Dillman  v.  Nadlehoffer,  119  111.  567; 
Rawson  v.  Harger,  48  Iowa  269. 

A  statement  by  the  transferee  of  a  note 
given  for  rent,  asserting  a  legal  right  in  him- 
self to  enforce  the  landlord's  statutory  reme- 
dies for  its  collection  as  against  a  sub-tenant. 
Lehman  v.  Bibb,  55  Ala.  411. 

A  statement  by  a  lessor  that  his  license  to 
sell  intoxicating  liquors  on  the  premises  would 
entitle  the  lessee  to  sell.  Gormely  v.  Gymnas- 
tic Assoc.,  55  Wis.  350. 

4.  Representations  as  to  the  Legal  Effect  of  an 
Instrument  —  England.  —  Lev/is  v.  Jones,  4  B. 
&  C.  506,  10  E.  C.  L.  393. 

United  States.  —  Upton  v.  Tribilcock,  91  U. 
S.  45. 

Alabama.  —  Rivers  v.  Dubose,  10  Ala.  475; 
Townsend  v.  Cowles,  31  Ala.  428;  Cowles  v. 
Townsend,  37  Ala.  77;  Griel  v.  Lomax,  94 


Ala.  641;  Georgia  Home  Ins.  Co.  v.  Warten, 
113  Ala.  479,  59  Am.  St.  Rep.  129. 

Illinois.  —  Dowdall  v.  Cannedy,  32  111.  App. 
207. 

Indiana.  —  Piatt  v.  Scott,  6  Blackf.  (Ind.) 
389,  39  Am.  Dec.  436;  Clem  v.  Newcastle, 
etc.,  R.  Co.,  9  Ind.  488,  68  Am.  Dec.  653; 
Cronk  v.  Cole,  10  Ind.  485;  Smitherz/.  Calvert, 
44  Ind.  242;  Mullen  v.  Beech  Grove  Driving 
Park,  64  Ind.  202;  Clodfelterw.  Hulett,  72  Ind. 
137;  Fry  v.  Day,  97  Ind.  348. 

Maine.  —  Grant  v.  Grant,  56  Me.  573; 
Thompson  v.  Phcenix  Ins.  Co.,  75  Me.  55,  46 
Am.  Rep.  357;  Abbott  v.  Treat,  78  Me.  121. 

Minnesota.  —  Jaggar  v.  Winslow,  30  Minn. 
263. 

Missouri.  —  American  Ins.  Co.  v.  Capps,  4 
Mo.  App.  571;  Kingman  Shawley,  61  Mo. 
App.  54. 

5.  Illustration  —  Rights  under  Insurance  Policy. 

—  In  Thompson  v.  Phcenix  Ins.  Co.,  75  Me. 
55,  46  Am.  Rep.  357,  it  was  sought  to  recover 
damages  from  an  insurance  company  because 
plaintiff  had  been  induced  to  settle  and  dis- 
charge a  claim  for  a  loss  under  a  policy  by 
alleged  false  representations  of  the  defendant's 
agent,  to  the  effect  that  the  non-occupancy  of 
the  building  insured  rendered  the  policy  void. 
It  was  held  that  if  the  declarations  of  the  agent 
were  to  be  regarded  as  statements  of  law  of 
insurance,  they  would  not  be  actionable,  even 
though  false;  and  that  if  the  statement  was  to 
be  regarded  as  a  statement  of  fact,  and  not  of 
law,  it  was  only  an  expression  of  opinion  which 
would  not  sustain  an  action. 

And  in  Georgia  Home  Ins.  Co.  v.  Warten, 
113  Ala.  479,  59  Am.  St.  Rep.  129,  it  was  held 
that  a  person  could  not  avoid  a  settlement  with 
an  insurance  company  for  a  loss  on  the  ground 
of  misrepresentations  by  an  agent  as  to  the  ex- 
tent of  the  liability  of  the  insurance  company 

—  the  sum  it  was  bound  to  pay  and  which  the 
assured  was  entitled  to  demand  and  receive  — 
and  the  time  of  payment,  as  this  was  mere 
representation  as  to  the  legal  effect  of  the 
policy,  the  knowledge  of  which  the  assured 
is  irrebuttably  presumed  to  have.  See  also 
Mayhew  v.  Phcenix  Ins.  Co.,  23  Mich.  105; 
^Etna  Ins.  Co  v.  Reed,  33  Ohio  St.  283. 

6.  Right  of  Location  under  Land  Warrant.  — 
Piatt  v.  Scott,  6  Blackf.  (Ind.)  389,  39  Am. 
Dec.  436;  Prince  v.  Overholser,  75  Wis.  646. 

7.  Deeds  and  Bills  of  Sale.  —  Rivers  v.  Dubose, 
10  Ala.  475;  Smither  v.  Calvert,  44  Ind.  242; 
Abbott  v.  Treat,  78  Me.  121. 
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leases,1  guaranties,3  composition  agreements  with  creditors,3  written  sub- 
scriptions to  stock  of  corporations,4  wills,5  etc. 

c.  The  Doctrine  in  Equity.  —  In  ordinary  cases,  the  general  rule  that 
misrepresentation  as  to  the  law,  or  as  to  the  legal  effect  of  an  instrument,  does 
not  amount  to  fraud,  applies  in  equity  as  well  as  at  law.6  Where  the  misrep- 
resentation, however,  is  accompanied  by  a  breach  of  confidence,  gross  impo- 
sition, or  great  hardship,  a  court  of  equity  will  grant  relief,  and  there  are  many 
reported  cases  in  which  relief  has  been  granted  in  equity  because  of  such  mis- 
representation, when  relief  or  redress  could  not  be  obtained  at  law.7 

d.  Relation  of  Trust  or  Confidence  —  Ignorance.  —  It  has  repeat- 
edly been  held  that  the  general  rule  as  to  representations  of  law  does  not  apply 
where  a  relation  of  trust  or  confidence  exists  between  the  parties,  nor  if  the 
person  making  the  representation  knows  that  the  other  is  ignorant  of  the  law, 
and  takes  advantage  of  his  ignorance  to  mislead  him  by  a  false  statement  of 
the  law.  In  such  cases,  the  representation  may  constitute  fraud  in  equity  and 
even  at  law.8 


1.  Leases.  —  In  Fry  v.  Day,  97  Ind.  348,  it 
was  held  that  fraud  in  procuring  the  execution 
of  a  lease  was  not  shown  by  an  answer  merely 
alleging  that  the  plaintiffs  deceitfully  and 
fraudulently,  and  for  the  purpose  of  defraud- 
ing the  defendant,  represented  that  the  instru- 
ment was  nothing  but  a  receipt  in  effect  and 
legal  import,  and  that  the  defendant  was  not 
advised  or  acquainted  with  the  legal  effect  or 
import  of  the  instrument. 

2.  Guaranties.  —  Townsend  v.  Cowles,  31 
Ala.  428. 

3.  Composition  Agreements.  —  Lewis  v.  Jones, 
4  B.  &  C.  506,  10  E.  C.  L.  393. 

4.  Subscriptions  to  Stock  in  Corporation.  — 
Upton  v.  Tribilcock,  91  U.  S.  45;  Clem  v. 
Newcastle,  etc.,  R.  Co.,  9  Ind.  488,  68  Am. 
Dec.  653;  New  Albany,  etc.,  R.  Co.  v.  Fields, 
10  Ind.  187;  Mullen  v.  Beech  Grove  Driving 
Park,  64  Ind.  202.  See  the  title  Stock  and 
Stockholders. 

5.  Wills.  —  See  Dowdall  v.  Cannedy,  32  111. 
App.  207. 

6.  The  Eule  in  Equity  —  Cases  Denying  Eelief 
in  Equity.  —  Rashdall  v.  Ford,  L.  R.  2  Eq.  750; 
Upton  v.  Tribilcock,  91  U.  S.  45;  Hirsch  v. 
Hirsch,  21  Ark.  342;  Jasper  v.  Hamilton,  3 
Dana  (Ky.)  280;  Goode  v.  Hawkins,  2  Dev. 
Eq.  (17  N.  Car.)  393. 

7.  Cases  Granting  Eelief  in  Equity.  —  Brough- 
ton  v.  Hutt,  3  De  G.  &  J.  501;  State  v.  Paup, 
13  Ark.  129,  56  Am.  Dec.  303;  Broadwell  v. 
Broadwell,  6  111.  599;  Jordan  v.  Stevens,  51 
Me.  78,  81  Am.  Dec.  556;  Haviland  v.  Willets, 
141  N.  Y.  35;  Tyson  v.  Passmore,  2  Pa.  St. 
122,  44  Am.  Dec.  181;  Drew  v.  Clarke,  Cooke 
(Tenn.)  374,  5  Am.  Dec.  698;  West  v.  West,  9 
Tex.  Civ.  App.  475;  Brown  v.  Rice,  26  Gratt. 
(Va.)  467;  Schuttler  v.  Brandfass,  41  W.  Va. 
201;  Kyle  v.  Fehley,  81  Wis.  67,  29  Am.  St. 
Rep.  866.  See  also  the  titles  Ignorance;  Mis- 
take. 

8.  Eelation  of  Trust  or  Confidence  —  Known 
Ignorance  of  Party.  —  In  Townsend  v.  Cowles, 
31  Ala.  428,  which  was  an  action  at  law,  it 
was  said  by  Walker,  J.:  "  Notwithstanding  a 
misrepresentation  as  to  a  matter  of  law  does 
not,  per  se,  constitute  a  fraud;  yet  other  cir- 
cumstances, concurring  with  such  misrepre- 
sentations, may  make  it  a  fraud.  If  any 
peculiar  relationship  of  trust  or  confidence  ex- 
isted between  the  parties,  and  the  plaintiff  has 


availed  himself  of  such  trust  or  confidence  to 
mislead  the  defendant,  by  a  misrepresentation 
as  to  the  legal  effect  of  the  contract,  it  would 
constitute  a  fraud.  So,  if  the  defendant  was 
in  fact  ignorant  of  the  law,  and  the  other  party, 
knowing  him  to  be  so,  and  knowing  the  law, 
took  advantage  of  such  ignorance  to  mislead 
him  by  a  false  statement  of  the  law,  it  would 
constitute  a  fraud."  Citing  1  Story's  Equity, 
§§  167-198;  2  Parsons  on  Con.  270;  Juzan  v. 
Toulmin,  9  Ala.  682,44  Am.  Dec.  448;  Mun- 
roe  v.  Pritchett,  16  Ala.  789,  50  Am.  Dec.  203; 
and  Cooke  v.  Nathan,  16  Barb.  (N.  Y.)  342. 
For  other  cases  see  the  following: 
England.  —  Broughton  v.  Hutt,  3  De  G.  &  J. 
501. 

Alabama.  — Ross  v.  Drinkard,  35  Ala.  434; 
Hardigree  v.  Mitchum,  51  Ala.  151 ;  Davis  v. 
Betz,  66  Ala.  206;  Lehman  v.  Shackleford,  50 
Ala.  437.  ' 

Arkansas. — State  v.  Paup,  13  Ark.  129,  56 
Am.  Dec.  303. 

California.  —  Champion  v.  Woods,  79  Cal. 
17,  12  Am.  St.  Rep.  126. 

Georgia.  —  Sims  v.  Ferrill,  45  Ga.  585. 

Indiana.  —  Peter  v.  Wright,  6  Ind.  183. 

Maine.  —  Jordan  v.  Stevens,  51  Me.  78,  81 
Am.  Dec.  556;  Abbott  v.  Treat,  78  Me.  126. 

Michigan.  —  Berry  v.  Whitney,  40  Mich.  65. 

New  York.  —  Cooke  v.  Nathan,  16  Barb.  (N. 
Y.)  342. 

Texas.  —  Moreland  v.  Atchison,  19  Tex.  303; 
Knox  v.  Earbee,  (Tex.  Civ.  App.  1896)  35  S. 
W.  Rep.  186. 

West  Virginia.  —  Schuttler  v.  Brandfass,  41 
W.  Va.  201,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  638. 

Eelation  of  Husband  and  Wife.  —  Ordinarily 
the  relation  of  husband  and  wife  is  confiden- 
tial, and  the  wife  may  obtain  relief  for  the 
husband's  false  and  fraudulent  representations 
as  to  matters  of  law.  But  this  exception  to 
the  general  rule  does  not  apply  after  the  wife 
has  commenced  suit  for  divorce,  as  the  rela- 
tions of  the  parties  are  then  hostile.  Cham- 
pion v.  Woods,  79  Cal.  17,  12  Am.  St.  Rep. 
126.    See  the  title  Husband  and  Wife. 

Person  Unable  to  Eead.  —  An  action  of  deceit 
will  lie  against  one  who  induces  another  to 
purchase  a  note  by  a  false  representation  that 
the  indorser  is  liable  thereon,  when  the  in- 
dorsement is  in  fact  without  recourse,  if  the 
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e.  Representations  of  Law  and  Fact  Distinguished  —  (i)  In 
General.  —  A  representation  may  be  one  of  fact,  so  as  to  constitute  fraud, 
both  at  law  and  in  equity,  although  it  also  involves  a  representation  of  law.1 
For  example,  a  representation  by  the  vendor  of  goods  that  he  has  title,  when 
he  knows  that  he  has  not,  is  a  false  representation  of  fact,  and  a  fraud,  not- 
withstanding it  involves  a  question  of  law.2  The  same  is  true  of  a  repre- 
sentation as  to  the  existence  of  privileges  depending  upon  the  law,3  of  a 
representation  as  to  rights  under  a  contract,  as  a  lease,  of  the  terms  of  which 
the  person  to  whom  the  representation  is  made  is  ignorant,4  of  a  representa- 
tion by  an  officer  that  he  has  attached  certain  property,5  and  of  a  represen- 
tation made  to  a  junior  mortgagee  by  the  purchaser  at  a  sale  on  foreclosure  of 
a  prior  mortgage,  that  the  year  allowed  by  law  for  redemption  from  the  sale 
will  expire  on  a  certain  day.6 

(2)  Misrepresentation  of  Law  Accompanied  by  Misrepresentation  of  Fact  or 
Concealment.  —  The  rule  that  a  false  representation  as  to  the  law,  or  as  to  the 
legal  effect  of  an  instrument,  does  not  amount  to  fraud,  does  not  apply  if,  in 
addition  to  such  representation,  there  is  a  false  and  fraudulent  misrepresenta- 
tion of  a  material  fact,  or  concealment  of  a  fact  which  there  is  a  duty  to 
disclose.7 

(3)  Foreign  Laws.  — ■  The  rule  that  misrepresentation  of  law  is  not  fraud 
does  not  apply  to  a  misrepresentation  of  foreign  laws,  and  the  laws  of  a  sister 


other  party  is  unable  to  read.  Decker  v.  Har- 
din, 5  N.  J.  L.  668. 

Person  Able  to  Head.  —  In  Berry  v.  Whitney, 
40  Mich.  72,  it  was  said  by  Judge  Marston: 
"  There  is  an  abundance  of  authority  that 
fraudulent  representations  as  to  the  legal 
operation  and  effect  of  an  instrument  will  be 
sufficient  to  avoid  the  same  when  made  to  a 
party  who  is  able  to  read  or  who  has  actually 
read  the  instrument,  but  who  is  unable  to 
judge  of  its  true  character  and  construction. 
To  have  this  effect  the  fraud  must  be  contem- 
poraneous with  its  execution,  and  must  con- 
sist in  obtaining  the  assent  of  the  party 
defrauded,  by  inducing  a  false  impression  as 
to  its  legal  or  literal  nature  and  operation." 

1.  Distinction  Between  Representation  of  Law 
and  Fact  —  Title.  —  Saguin  v.  Siedentopf,  88 
lovra  723;  Kimball  v.  Saguin,  86  Iowa  186; 
Campbell  v.  Hillman,  15  B.  Mon.  (Ky.)  508,  61 
Am.  Dec.  195;  Atwood  v.  Chapman,  68  Me. 
38,  28  Am.  Rep.  5;  Burns  v.  Dockray,  156 
Mass.  135;  Carlton  v.  Hulett,  49  Minn. 
308. 

2.  Illustrations.  —  Thus,  in  Campbell  v.  Hill- 
man,  15  B.  Mon.  (Ky.)  508,  61  Am.  Dec.  195, 
an  agent  was  held  liable  for  a  false  representa- 
tion that  his  principal  had  a  good  title  to  prop- 
erty sold  by  him,  although  he  also  informed 
the  purchaser  that  the  title  was  derived  under 
a  will,  which  might  have  been  examined  by 
the  purchaser. 

Analogous  Principle  of  the  Criminal  Law.  — 
This  distinction  is  sustained  by  the  well-settled 
principle  of  the  criminal  law,  under  which  the 
general  rule  that  ignorance  or  mistake  of  fact 
is  no  defense  on  a  prosecution  for  crime,  is 
held  not  to  apply  to  a  mistake  as  to  the  owner- 
ship of  property  in  prosecutions  for  larceny 
and  kindred  offenses,  such  a  mistake  being  re- 
garded as  one  of  fact,  and  not  merely  of  law. 
See  the  titles  Criminal  Law,  vol.  8,  p.  296; 
Larceny. 

Expression  of  Opinion  as  to  Title  will  not  ren- 
tier a  rendor  who  has  no  title  guilty  of  fraud. 
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where  he  only  professed  to  sell  such  a  claim 
as  he  may  have,  and  discloses  the  facts  upon 
which  his  claim  is  based.  Drake  v.  Latham. 
50  111.  270.  See  supra,  this  section.  Statements 
of  Opinion  and  Pr  ediction. 

Authority  to  Sell  Land  as  Administrator.  —  A 
false  representation  by  one  selling  land  as  ad- 
ministrator without  an  order  of  court,  to  the 
effect  that  the  sale  is  authorized  by  the  de- 
cedent's will,  has  been  held  ground  for  rescis- 
sion by  the  purchaser  in  equity.  Lanier  v. 
Hill,  25  Ala.  554;  Stark  v.  Henderson,  30  Ala. 
438. 

3.  Misrepresentation  as  to  Privileges. —  In  Mo- 
nell  v.  Colden,  13  Johns.  (N.  Y.)  395,  7  Am. 
Dec.  390,  it  was  held  that  where  a  person  was 
induced  to  purchase  land  upon  the  false  and 
fraudulent  representation  that  a  certain  privi- 
lege was  annexed  thereto,  but  which  was  not 
included  in  the  deed,  he  might  maintain  as 
action  on  the  case  against  the  grantor. 

4.  Bights  under  Contract.  —  Thus,  in  Lehman 
v.  Shackleford,  50  Ala.  437,  it  was  held  that  a 
misrepresentation  by  the  holder  of  a  tenant'* 
notes  for  the  rent  of  land,  as  to  his  legal  right 
in  respect  to  the  crop  grown  on  the  land,  made 
to  a  sub-tenant,  who  was  ignorant  of  the  terms 
of  the  contract  between  the  tenant  and  hit 
landlord,  and  by  which  he  was  induced  to  sur- 
render a  legal  right,  would  be  a  misrepresenta- 
tion as  to  a  matter  of  fact,  and  would  constitute 
a  fraud. 

5.  Representation  that  Property  Has  Been  At- 
tached.—  Burns  v.  Lane,  138  Mass.  350. 

6.  Expiration  of  Time  for  Eedemption.  —  I* 

Kelly  v.  Rogers,  21  Minn.  146,  it  was  held  that 
such  a  representation  was  one  of  fact,  and  not 
of  law,  and  that  it  would  support  an  action  of 
deceit  by  the  junior  mortgagee  who  was  dam- 
aged thereby. 

7.  Misrepresentation  of  Fact  Accompanying 
Misrepresentation  of  Law.  —  Rose  v.  Saunders, 
38  Hun  (N.  Y.)  575;  Haviland  v.  Willets,  141 
N.  Y.  35.  And  see  Anonymous,  19  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  197. 
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state  are  foreign  within  the  exception.  Such  a  misrepresentation  is  regarded 
as  one  of  fact.1 

(4)  Private  Acts.  —  The  same  is  true  of  special  or  private  laws,  such  as  the 
private  charter  of  a  corporation.3 

IV.  Materiality  of  Representations  —  1.  In  General. — To  constitute 
fraud,  a  representation  must  be  as  to  a  material  fact.  With  respect  to  this  rule, 
there  is  no  conflict  of  opinion,  except  sometimes  in  its  application.  A  repre- 
sentation in  relation  to  a  fact  that  is  not  material  to  a  contract,  though  it  may 
be  false  and  known  to  be  false  by  the  person  making  it,  and  though  it  may  be 
acted  upon  by  the  other  party,  is  not  fraud,  either  for  the  purpose  of  an  action 
of  deceit,  or  for  the  purpose  of  rescinding  the  contract.3 


1.  Representation  as  to  Foreign  Laws.  —  Bethell 
v.  Bethell,  92  Ind.  318;  Haven  v.  Foster,  9 
Pick.  (Mass.)  112,  19  Am.  Dec.  353;  Wood  v. 
Roeder,  50  Neb.  476;  King  v.  Doolitile,  1 
Head  (Tenn.)  77.  And  see  Busch  v.  Busch, 
12  Daly  (N.  Y.)  476,  affirmed  without  opinion 
in  102  N.  Y.  672. 

2.  Private  Acts. —  West  London  Commercial 
Bank  v.  Kitson,  13  Q.  B.  Div.  360;  King  v. 
Doolittle,  T  Head  (Tenn.)  77. 

In  the  case  first  cited,  it  was  held  that  an 
acceptance  of  a  bill  by  directors  of  a  company, 
when,  under  private  acts  of  Parliament,  they 
had  no  power  to  accept  the  same,  was  an  im- 
plied representation  that  they  had  the  power, 
that  it  was  a  representation  of  fact  and  not  of 
law,  and  that  they  were  liable  in  an  action  of 
deceit  to  a  person  who  purchased  the  bill  in 
reliance  on  the  acceptance.  West  London 
Commercial  Bank  v.  Kitson,  13  Q.  B.  Div. 
360. 

3.  Representation  Host  Relate  to  a  Material 
Fact  —  England. — Geddes  v.  Pennington,  5 
Dow  159;  Smith  v.  Chadwick,  20  Ch.  Div.  27, 
51  L.  J.  Ch.  597.  46  L.  T.  N.  S.  702,  38  W.  R. 
661,  affirmed  L.  R.  9  App.  187;  Green  v.  Gos- 
den.  3  M.  &  G.  446,  42  E.  C.  L.  237.  See 
Smith  v.  Kay,  7  H.  L.  Cas.  750. 

Canada.  —  Bonney  v.  Bonney,  9  Manitoba  L. 
Rep.  280. 

United  States.  —  Slaughter  v.  Gerson,  13 
Wall.  (U.  S.)  379;  Marshall  v.  Hubbard,  117 
U.  S.  415;  Southern  Development  Co.  v.  Silva, 
125  U.  S.  247;  Farnsworth  v.  Duffner,  142  U. 
S.  43- 

Alabama.  —  Juzan  v.  Toulmin,  g  Ala.  662,  44 
Am.  Dec.  448;  McGar  v.  Williams,  26  Ala. 
469,  62  Am.  Dec.  739;  Jordan  v.  Pickett,  78 
Ala.  331;  Griel  v.  Lomax,  89  Ala.  420. 

Arkansas.  —  Hill  v.  Bush,  19  Ark.  522; 
Wilson  v.  Strayhorn,  26  Ark.  28;  Grider  v. 
Clopton,  27  Ark.  244;  Winter  v.  Bandel,  30 
Ark.  362;  Matlock  v.  Reppy,  47  Ark.  148. 

California.  —  Colton  v.  Stanford,  82  Cal. 
351,  i5  Am.  St.  Rep.  137. 

Colorado.  —  Adams  v.  Schiffer,  11  Colo.  15,  7 
Am.  St.  Rep.  202;  Wheeler  v.  Dunn,  13  Colo. 
437;  Dingle  v.  Trask,  7  Colo.  App.  16. 

Georgia.  — Coffee  v.  Newsom,  2  Ga.  442;  In- 
gram v.  Jordan,  55  Ga.  356. 

Illinois.  —  Tuck  v.  Downing,  76  111.  71; 
Merwin  v.  Arbuckle,  81  111.  501;  Schwabacker 
».  Riddle,  99  111.  343;  Young  v.  Young,  113  111. 
430;  American  Ins.  Co.  v.  Crawford,  7  111. 
App.  29;  Ward  v.  Luneen,  25  111.  App.  160. 

Indiana.  —  Harvey  v.  Smith,  17  Ind.  272; 
Jenkins  v.  Long,  19  Ind.  28,  81  Am.  Dec.  374. 


Iowa.  —  Percival  v.  Harger,  40  Iowa  286; 
Hale  v.  Philbrick,  47  Iowa  217;  Lantz  v.  Ry- 
man,  102  Iowa  348;  Blair  v.  Buttolph,  72  Iowa 
3i- 

Kansas.  —  Stevens  v.  Allen,  51  Kan.  144. 
Kentucky.  —  Shackelford  v.  Hendley,  I  A. 
K.  Marsh.  (Ky.)  496,  10  Am.  Dec.  753;  Oldham 
v.  Bentley,  6  B.  Mon.  (Ky.)  428. 

Maine.  —  Long  v.  Woodman,  58  Me.  49; 
Sharp  v.  Ponce,  74  Me.  470;  Rhoda  v.  Annis, 
75  Me.  17,  46  Am.  Rep.  354;  O'Brien  v. 
Luques,  81  Me.  46;  Palmer  v.  Bell,  85  Me.  352. 

Maryland.  —  Hughes  v.  Antietam  Mfg.  Co., 
34  Md.  316;  McAleer  v.  Horsey,  35  Md.  439; 
Byrd  v.  Rautman,  85  Md.  414. 

Massachusetts.  —  Moore  v.  Cains,  116  Mass. 
396;  Hedden  v.  Griffin,  136  Mass.  229,  49  Am. 
Rep.  25;  Kimball  v.  Bangs,  144  Mass.  321; 
Dawe  v.  Morris,  149  Mass.  188,  14  Am.  St. 
Rep.  404. 

Michigan.  —  Whiting  v.  Hill,  23  Mich.  404; 
Kost  v.  Bender,  25  Mich.  515;  Hall  v.  John- 
son, 41  Mich.  289:  Davis  v.  Davis,  97  Mich. 
419. 

Minnesota.  —  Busterud  v.  Farrington,  36 
Minn.  320;  Huffman  v.  Long,  40  Minn.  473; 
Winston  v.  Young,  52  Minn.  1. 

Mississippi.  —  Hall  v.  Thompson,  I  Smed.  & 
M.  (Miss.)  443;  Ayres  v.  Mitchell,  3  Smed.  & 
M.  (Miss.)  683;  Lindsey  v.  Lindsey,  34  Miss. 
432;  Selma,  etc.,  R.  Co.  v.  Anderson,  51  Miss. 
829;  Estell  v.  Myers,  54  Miss.  174. 

Missouri.  —  Bowman  v.  Branson,  in  Mo. 
343- 

New  York.  —  Thompson  v.  Howd,  21  Misc. 
Rep.  (N.  Y.  County  Ct.)  429;  Taylor  v.  Fleet, 
1  Barb.  (N.  Y.)  471,  4  Barb.  (N.  Y.)  95;  Fur- 
man  v.  Titus,  40  N.  Y.  Super.  Ct.  284;  Cur- 
tiss  v.  Howell,  39  N.  Y.  21 1;  Taylor  v.  Guest. 
58  N.  Y.  266;  Canary  v.  Russell,  9  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  558. 

North  Carolina.  —  Gilmer  v.  Hanks,  84  N. 
Car.  317;  Cowan  v.  Fairbrother,  118  N.  Car. 
406. 

Oregon.  —  Marx  v.  Schwartz,  14  Oregon  177. 
Pennsylvania.  —  Fulton  v.  Hood,  34  Pa.  St. 
365,  75  Am.  Dec.  664;  Clark  v.  Everhart,  63 
Pa.  St.  347;   Harding  v.  Lloyd,  3  Pa.  Super. 
Ct.  Rep.  293,  40  W.  N.  C.  (Pa.)  66. 

Tennessee.  —  Leiker  v.  Henson,  (Tenn.  Ch. 
1896)  41  S.  W.  Rep.  862. 

Vermont.  —  Stone  v.  Robie,  66  Vt.  245. 
Virginia.  —  Barnett  v.  Barnett,  83  Va.  504. 
Wisconsin.  —  Gormely  v.  Gymnastic  Assoc., 
55  Wis.  350. 

See  infra,  this  title,  Acting  upon  Representa- 
tions. 

59  Volume  XIV. 


Materiality  of  Representation.    FRAUD  AND  DECEIT. 


What  Are  Material, 


illustrations.  —  For  example,  where  the  lessor  of  premises  containing  a  bar 
and  fixtures  suitable  for  the  business  of  selling  liquors  at  retail,  falsely  repre- 
sented that  he  had  a  license  to  sell,  and  that  the  lessee  could  legally  sell  under 
the  same,  it  was  held  that  there  was  no  fraud,  because  the  representation  that 
the  license  would  allow  the  lessee  to  sell  was  a  representation  as  to  the  law, 
and  the  representation  that  the  lessor  had  a  license  was  immaterial,  as  his 
license,  if  he  had  one,  would  not  protect  the  lessee.1  So,  where  an  executor, 
to  induce  a  person  to  pay  money  to  relieve  the  estate  from  an  incumbrance, 
represented  that  the  estate  was  solvent  and  able  to  pay  all  its  debts,  it  was 
held  that  he  was  not  liable  in  an  action  of  deceit,  since  the  payment  at  his 
request  did  not  create  a  debt  allowable  and  payable  out  of  the  estate.*  Other 
illustrations  will  be  found  in  the  note  below.3 

Concealment.  —  The  same  principle  applies  with  full  force  when  a  failure  to 
disclose  facts,  or  concealment  of  facts,  is  relied  upon  as  constituting  fraud.4 

2.  What  Representations  Are  Material  —  a.  In  General.  —  Whether  a 
representation  was  material  or  not  must  necessarily  depend  upon  the  facts 
and  circumstances  of  the  particular  transaction ;  and  no  very  satisfactory 
general  rule  can  be  laid  down  for  determining  the  question.  It  depends  in 
any  given  case  upon  the  nature  and  subject-matter  of  the  transaction,  the 
connection  therewith  of  the  fact  concerning  which  the  representation  was 
made,  and,  in  addition  to  this,  upon  the  relation  of  the  parties  and  the  intelli- 
gence of  the  party  to  whom  the  representation  was  made.5 

b.  Representations  Affecting  Subject-Matter  of  Contract.  —  It 
may  be  said  generally,  that  representations  as  to  a  fact  directly  affecting  the 
subject-matter  of  a  contract,  and  without  which  the  contract  would  not  have 
been  made,  are  material.®    It  has  been  so  held,  for  example,  of  a  representa- 


1.  Illustrations.  —  Gormely    v.  Gymnastic 

Assoc.,  55  Wis.  350. 

2.  Winston  v.  Young,  52  Minn.  1. 

3.  Sales  of  Real  or  Personal  Property.  -1-  In 
Huffman  v.  Long,  40  Minn.  473,  it  was  held 
that,  in  a  sale  of  land,  where  it  is  immaterial 
to  the  purchaser  who  the  owner  is,  it  is  not  a 
fraud  upon  him  for  the  vendor  to  represent 
himself  as  agent  for  an  undisclosed  owner, 
when  he  is  himself  the  owner. 

If  the  seller  of  a  house  to  be  removed  from 
the  premises  falsely  represents  that  the  prem- 
ises are  not  encumbered,  the  representation  is 
not  a  fraud,  if  the  mortgage  allows  the  house 
to  be  sold.  See  Thompson  v.  Howd,  21  Misc. 
Rep.  (N.  Y.  County  Ct.)  429. 

It  has  also  been  held  that  the  following  rep- 
resentations are  immaterial  and  do  not  amount 
to  fraud:  False  representations  by  a  purchaser 
of  goods,  made  for  the  purpose  of  inducing  the 
seller  to  carry  his  notes  for  purchases  previ- 
ously made.  Harding  v.  Lloyd,  3  Pa.  Super. 
Ct.  Rep.  293,  40  W.  N.  C.  (Pa.)  66. 

False  representations  by  the  buyer  of  stock 
in  a  corporation  as  to  the  reason  why  he  de- 
sires to  purchase  stock  from  the  seller  at  alow 
rate.    Byrd  v.  Rautman,  85  Md.  414. 

False  representations  by  a  retiring  member 
of  a  firm  of  insurance  agents  that  he  has  no 
copy  of  the  expiration  list  of  policies,  where 
the  dissolution  agreement  reserves  to  him  his 
good  will  in  the  business  and  the  right  to 
solicit  and  secure  renewals  of  policies.  Lantz 
v.  Ryman,  102  Iowa  348. 

Statements  by  a  vendor  of  real  estate  as  to 
his  social  and  political  position  and  religious 
associations.  Farnsworth  v.  Duffner,  142  U. 
S.  43. 


4.  Nondisclosure  and  Concealment  of  Facts.  — 

Thus  in  Cowan  v.  Fairbrother,  118  N.  Car. 
406,  it  was  held  that  a  charge  of  fraud,  for  the 
purpose  of  rescinding  a  sale,  could  not  be 
predicated  upon  the  fact  that  the  purchaser 
made  the  purchase  for  another,  and  not  for 
himself,  without  disclosing  the  fact  to  the 
seller. 

5.  Considerations  Determining  Whether  Repre- 
sentation Was  Material.  —  See  the  observations 
of  Marston,  J.,  in  Hall  v.  Johnson, 41  Mich.  289. 

Material  Representation  Defined.  —  In  Putnian 
v.  Bromwell,  73  Tex.  465,  it  was  held  that  the 
following  instruction  as  to  alleged  false  repre- 
sentations by  the  vendor  of  real  property  was 
correct:  "A  material  representation  is  one 
that  relates  to  the  condition,  kind,  and  quality 
of  the  property  at  the  time  it  is  described,  and 
which  is  believed  and  relied  on  by  the  persons 
to  whom  it  is  made,  and  which  moves  and  in- 
duces them  to  act  in  a  manner  that  they  would 
not  have  acted  had  such  representation  not 
been  made.  A  representation,  to  be  materia!, 
must  be  in  respect  to  an  ascertainable  fact,  as 
distinguished  from  a  mere  matter  of  opinion, 
judgment,  probability,  or  expectation.  If  it  is 
vague  and  indefinite  in  its  nature  and  terms, 
or  is  merely  a  loose,  conjectural,  or  exagger- 
ated statement,  it  is  not  material  representa 
tion." 

Province  of  Court  and  Jury  as  to  Materiality.  — 

Sometimes  the  question  whether  a  representa- 
tion was  material  is  a  question  of  law  for  the 
court;  but  generally  it  is  one  of  fact  to  be 
determined  by  the  jury.  See  infra,  this  title, 
Questions  of  Law  and  Fact. 

6.  Representations  of  Fact  Affecting  Subject- 
Matter  of  Contract.  —  McNamara  v.  Gargett,  68 
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tion  by  a  person  selling  or  exchanging  land,  that  the  rental  from  the  property 
is  greater  than  it  really  is,1  and  of  representations  as  to  the  location  of  the 
land,2  or  as  to  its  quality  and  productiveness  in  the  past.3  The  same  is  true 
of  representations  by  the  seller  of  personal  property,  including  stock  in  a 
corporation  and  choses  in  action,  as  to  the  quality  or  condition  thereof,  or  as 
to  extrinsic  facts  affecting  its  value.4 

c.  Representations  Not  Operating  as  an  Inducement.  —  On  the 
other  hand,  if  a  person,  in  making  a  contract,  does  not  act  upon  representa- 
tions made  by  the  other  party,  or  if  they  are  of  a  character  to  constitute  no 
inducement  to  enter  into  the  contract,  the  representations  are  not  to  be 
regarded  as  material,  and  do  not  constitute  fraud  ;  but  it  is  not  necessary  that 
a  representation,  to  be  material,  shall  have  been  the  sole  cause  of  entering 
into  the  contract.5 

d.  Trivial  Misrepresentations.  —  If  a  misrepresentation  is  so  trivial 
that  it  could  not  have  influenced  the  conduct  of  the  other  party,  it  is  to  be 
regarded  as  immaterial,  and  does  not  amount  to  fraud,  though  false  and 
known  to  be  false  by  the  party  making  it.6 

e.  Collateral  Matters.  —  It  has  repeatedly  been  said  that  representa- 
tions as  to  matters  which  are  merely  collateral  to  a  contract  into  which  a 


Mich.  454,  13  Am.  St.  Rep.  355;  Busterud  v. 
Farrington,  36  Minn.  320;  Curtiss  v.  Howell, 
39  N.  Y.  211;  Fonda  v.  Lape,  (Supreme  Ct.)  8 
N.  Y.  Supp.  792;  Handy  v.  Waldron,  18  R.  I. 
567,  49  Am.  St.  Rep.  794;  Lebby  v.  Ahrens,  26 
S.  Car.  275;  Gilmer  v.  Hanks,  84  N.  Car.  317; 
Stone  v.  Robie,  66  Vt.  245. 

1.  Illustrations — Sales  of  Eeal  Property. — ■ 
Hecht  v.  Metzler,  14  Utah  408,  60  Am.  St. 
Rep.  906.  And  see  infra,  this  title,  Right  to 
Rely  on  Representations. 

2.  Powers  v.  Fowler,  157  Mass.  318;  Hecht 
v.  Metzler,  14  Utah  408,  60  Am.  St.  Rep.  906. 
See  infra,  this  title,  Right  to  Rely  on  Represent 
tations. 

So  of  representations  by  the  vendor  of  land 
near  a  city  as  to  the  frequency  of  the  arrival 
and  departure  of  trains  at  a  railroad  station 
near  the  property.  Hoist  v.  Stewart,  161 
Mass.  516,  42  Am.  St.  Rep.  442. 

3.  Representations  by  the  vendor  of  a  farm 
as  to  the  amount  of  hay  previously  produced 
thereon,  and  as  to  the  number  of  cattle  previ- 
ously pastured  thereon,  are  material.  Rhoda 
v.  Annis,  75  Me.  17,  46  Am.  Rep.  354;  Coon 
v.  Atwell,  46  N.  H.  510;  Messer  v.  Smyth,  59 
N.  H.  41. 

Generally  speaking,  a  false  representation 
as  to  the  condition,  quality,  or  other  matters 
affecting  the  value  of  real  estate,  of  which  the 
person  to  whom  the  representations  are  made 
is  contemplating  a  trade  or  purchase,  is  a  false 
representation  as  to  material  facts.  Stevens 
v.  Allen,  51  Kan.  144. 

4.  Sales  of  Personal  Property.  —  See  Busterud 
v.  Farrington,  36  Minn.  320. 

It  has  been  so  held  in  the  case  of  repre- 
sentations by  the  seller  of  stock  in  a  corpora- 
tion that  all  the  stockholders  had  paid  for 
their  shares  at  par,  Coolidge  v.  Goddard,  77 
Me.  578;  representations  as  to  the  value  of  a 
business  and  good-will,  Cruess  v.  Fessler,  39 
Cal.  336;  and  representations  by  the  vendor  of 
a  newspaper  and  of  the  printing  establishment 
and  good-will  thereof,  as  to  the  number  of 
subscribers  and  the  amount  of  the  business 
and  profits,  Harvey  v.  Smith,  17  Ind.  272. 
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Where,  for  the  purpose  of  a  sale,  an  inven- 
tory of  personal  property  has  been  taken,  a 
representation  by  the  seller  to  the  buyer,  either 
that,  through  mistake,  part  of  the  property  has 
been  left  out  of  the  inventory,  or  that  the  prop- 
erty has,  through  mistake,  been  undervalued, 
is  a  representation  as  to  a  material  fact,  and, 
if  false  and  fraudulent,  an  action  for  deceit 
will  lie.    Wilder  v.  De  Cou,  18  Minn.  470. 

5.  Eepresentations  Not  Acted  upon.  —  Sellar 
v.  Clelland,  2  Colo.  532;  Jordan  v.  Pickett, 
78  Ala.  331;  Safford  v.  Giout,  120  Mass. 
20;  Allen  v.  Truesdell,  135  Mass.  75;  Lebby 
v.  Ahrens,  26  S.  Car.  275;  James  v.  Hods- 
den,  47  Vt.  127.  See  also  Larimer  County 
Land  Imp.  Co.  v.  Cowan,  5  Colo.  324; 
Adams  v.  Schiffer,  11  Colo.  15,  7  Am.  St.  Rep. 
202. 

A  representation,  it  was  said  in  a  Maryland 
case,  must  "  relate  distinctly  and  directly  to 
the  contract  and  affect  its  very  essence  and 
substance.  But  there  is  no  positive  standard 
by  which  to  determine  whether  the  fraud  be 
thus  material  or  not.  Nc  better  rule  can  be 
given  for  deciding  the  question  than  this:  If 
the  fraud  be  such  that,  had  it  not  been  prac- 
ticed, the  contract  could  not  have  been  made 
or  the  transaction  completed,  then  it  is  mate- 
rial to  it;  but  if  it  be  shown  or  made  probable 
that  the  same  thing  would  have  been  done  in 
the  same  way  if  the  fraud  had  not  been  prac- 
ticed, it  cannot  be  deemed  material."  Mc- 
Aleer  v.  Horsey,  35  Md.  439.  And  see  Colton 
v  Stanford,  82  Cal.  351,  16  Am.  St.  Rep.  137; 
Coffee  v.  Newsom,  2  Ga.  442. 

In  Coffee  v.  Newsom,  2  Ga.  442,  it  was  held 
that  a  rescission  of  a  contract  for  the  sale  of 
land  would  not  be  granted  on  the  ground  of 
fraudulent  representations  of  the  vendor  to  the 
vendee,  as  to  the  title  to  the  premises,  unless 
that  portion  of  the  land  to  which  he  could  not 
make  title  constituted  the  principal  induce- 
ment to  the  purchase,  and  without  it  the  land 
purchased  would  be  unfit  for  the  purpose  in- 
tended. 

6.  Trivial  Misrepresentations  Not  Material.  — 

Smith  v.  Chadwick,  20  Ch.  Div.  27,  51  L.  J. 
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person  is  thereby  induced  to  enter  are  not  material,  and  no  doubt  this  is  true 
as  a  general  rule.1 

The  Eepresentation  Need  Not  Eelate  Directly  to  the  Subject-matter.  —  It  has  been  held, 
however,  that  either  party  may  make  a  collateral  statement  made  by  the  other 
party  during  the  negotiations,  as  to  the  existence  or  nonexistence  of  a  particu- 
lar fact,  a  material  one  in  his  own  judgment,  so  that  if  it  turns  out  to  be  untrue, 
and  was  falsely  and  fraudulently  made,  it  will  vitiate  the  contract  if  he  relied 
upon  the  same  as  true,  and  would  not  have  entered  into  the  contract  but  for 
such  statement.8  In  other  words,  a  contract  may  be  avoided  because  of  a 
false  and  fraudulent  representation,  though  not  relating  directly  to  the  nature 
or  character  of  its  subject-matter,  if  it  is  so  closely  connected  with  the  con- 
tract as  that  the  party  sued  upon  it  would  not,  but  for  the  representation, 
have  entered  into  it,  and  if  he  was  induced  to  enter  into  it,  to  the  knowledge 
of  the  other  party,  by  such  representation.3 

Eepresentations  Affecting  Probability  of  Performance  of  Contract.  —  It  has  been  held  that 
if  a  false  representation  merely  affects  the  probability  that  the  contract  will  be 
performed,  it  is  collateral  to  it  and  not  material,  and  does  not  constitute 
fraud.4    This  statement,  however,  is  not  necessarily  true.5 

Eepresentations  in  Different  Transaction.  —  A  contract  cannot  be  rescinded  because 
of  false  representations  which  are  not  a  part  of  the  same  transaction.6 

/;  That  Representations  Were  Acted  upon  Not  Conclusive. — 
It  has  been  said  that  fraud  is  material  to  a  contract  if  the  contract  would 
probably  not  have  been  made  if  the  fraud  had  not  been  practiced.7  This, 
however,  is  not  always  true.  If  a  representation  is  not  material,  a  person  has 
no  right  to  act  upon  it,  and  if  he  does,  he  is  not  entitled  to  relief  or  redress  on 
the  ground  of  fraud.8  The  question  is  not  whether  the  person  to  whom  the 
representation  was  made  deemed  it  material,  but  whether  it  was  in  fact 
material.9 


Ch.  597,  46  L.  T.  N.  S.  702,  affirmed  in  L.  R.  9 
App.  187;  Colton  v.  Stanford,  82  Cal.  351,  16 
Am.  St.  Rep.  137. 

1,  Eepresentations  as  to  Collateral  Matters.  — 

Blair  v.  Buttolph,  72  Iowa  31;  Palmer  v.  Bell, 
85  Ma.  352;  O'Brien  v.  Luques,  81  Me.  46; 
Hedden  v.  Griffin,  136  Mass.  229,  49  Am.  Rep. 
25;  Clark  v.  Everhart,  63  Pa.  St.  347;  Fulton 
v.  Hood,  34  Pa.  St.  365,  75  Am.  Dec.  664. 
Compare  Edelman  v.  Latshavv,  180  Pa.  St.  419. 

Sales  of  Goods.  —  A  representation  by  the 
seller  of  a  hotse  as  to  the  place  where  he  pur- 
chased it,  is  not  material  to  the  contract  of 
sale.    Geddes  v.  Pennington,  5  Dow  159. 

The  same  is  true  of  a  representation  by  a 
vendor  as  to  expenses  incurred  in  obtaining 
the  property,  unless  they  are  shown  to  affect 
the  value  of  the  property.  Bowman  v.  Bran- 
son, nr  Mo.  343. 

In  Stone  v.  Robie,  66  Vt.  245,  it  was  held 
that  representations  by  an  agent  for  the  sale 
of  nursery  stock  to  a  purchaser  that  the  goods 
of  another  firm  were  culls  bought  from  his 
firm;  that  another  agent,  whom  the  purchaser 
knew,  and  from  whom  he  contemplated  pur- 
chasing, would  not  be  around  that  summer, 
and  that  he  expected  to  get  a  large  order  from 
an  acquaintance  of  the  purchaser,  were  not 
such  as  would  avoid  the  sale,  as  they  were  not 
material  to  the  contract. 

And  in  Marriner  v.  Dennison,  78  Cal.  202,  it 
was  held  that  false  representations  by  a 
vendor  as  to  his  fears  respecting  a  criminal 
prosecution  and  imprisonment  for  selling 
property  twice,  were  not  such  representations 
as  a  purchaser  could  rely  upon,  and  were  not 
ground  for  rescission  of  a  contract  substitut- 


ing other  property  for  that  first  contracted  to 

be  sold. 

2.  Eepresentations  Not  Eelating  Directly  to  the 
Subject-Matter  of  the  Contract.  —  See  Stewart  v. 
Lester,  49  Hun  (N.  Y.)  58;  Valton  v.  National 
Fund  L  Assur.  Co.,  20  N.  Y.  32. 

3.  Canham  v.  Barry,  15  C.  B.  597,  80  E.  C. 
L.  597,  3  C.  L.  R.  487,  24  L.  J.  C.  P.  100,  1 
Jur.  N.  S.  402.  See  also  Moens  v.  Heyworth, 
10  M.  &  W.  147;  Valton  v.  National  Fund  L. 
Assur.  Co.,  20  N.  Y.  32;  Hammond  v.  Pen- 
nock,  61  N.  Y.  152. 

4.  Eepresentations  Affecting  Probability  of 
Performance  of  Contract.  —  Dawe  v.  Morris,  149 
Mass.  188,  14  Am.  Si.  Rep.  404. 

5.  Thus  it  is  well  settled  that  a  sale  of  goods 
may  be  rescinded  because  of  false  and  fraudu- 
lent representations  by  the  purchaser  as  to  his 
financial  condition.  See  supra,  this  title,  False 
Representations. 

Where  one  sells  personal  property,  and  at 
time  of  contract  represents  that  he  then  has 
such  property  on  hand,  when  he  has  not,  and 
thereby  obtains  an  advance  of  money  thereon, 
it  is  fraud,  and  will  justify  rescission  of  the 
contract.    Bales  v.  Weddle,  14  Ind.  349. 

6.  Eepresentations  Not  Part  of  Same  Transac- 
tion.—  Barnett  v.  Barnett,  83  Va.  504. 

7.  Eepresentations  Acted  upon.  —  Shackelford 
v.  Hendley,  1  A.  K.  Marsh.  (Ky.)  496,  10  Am. 
Dec.  753;  McAleer  v.  Horsey,  35  Md.  439. 

8.  Eepresentations  Are  Not  Material  Merely  Be- 
cause Acted  Upon. —  Hedden  v.  GrifPn,  136 
Mass.  229,  49  Am.  Rep.  25;  Dawe  v.  Morris, 
149  Mass.  188,  14  Am.  St.  Rep.  404;  Hall  v. 
Johnson,  41  Mich.  286. 

9.  The  Question  Is  Not  Whether  the  Party 
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V.  Falsity  of  Representations  —  1.  General  Rule.  —  A  representation,  to 
amount  to  fraud,  must  be  untrue  in  fact,  and  it  is  for  this  reason  that  it  is 
always  necessary,  in  an  action  of  deceit,  and  in  any  other  case  in  which  relief 
is  sought  on  the  ground  of  fraudulent  representations,  to  allege  and  prove  the 
falsity  of  the  representations  relied  upon.1  The  law  does  not  recognize  a 
mere  intention  to  perpetrate  a  fraud,  but  requires  that  the  intention  shall 
have  been  carried  out.8 

Illustrations.  —  For  this  reason,  a  representation  by  the  seller  of  a  house  to 
be  removed  from  the  premises,  that  there  is  no  incumbrance  thereon,  when 
there  is  a  mortgage  on  the  premises,  is  not  a  fraud  if  the  mortgage  is  subject 
to  the  right  to  remove  the  house.3  The  same  is  true  of  a  representation  that 
there  is  no  mortgage  on  property,  where  a  mortgage  thereon  is  invalid,  or  for 
any  other  reason  does  not  create  a  lien  on  the  property.4 

One's  Statement  of  a  Fact  "  as  Far  as  He  Knows,"  is  false  and  fraudulent,  if  he  knows 
that  the  fact  is  otherwise  than  as  stated.5 

Untrue  Conclusions  from  Facts.  —  If  a  person  makes  representations  which  are 


Deemed  the  Representation  Material.  —  Hall  v. 
Johnson,  41  Mich.  286;  Davis  v.  Davis,  97 
Mich.  419. 

In  the  case  last  cited,  suit  was  brought  on  a 
note  and  the  defendants  filed  a  claim  of  dam- 
ages lor  alleged  false  representations  by  the 
plaintiffs  in  the  dealings  by  which  the  note 
was  given.  The  trial  court  instructed  the  jury 
that  it  was  for  them  to  determine  whether  the 
representations  "  were  deemed  by  the  defend- 
ants to  be  material,"  and  operated  in  their 
minds  as  a  material  inducement  for  them  to 
enter  into  the  contract.  This  was  held  to  be  an 
error,  and  a  judgment  for  the  plaintiffs  was 
reversed.  "  The  jury,"  said  Long,  J.,  "  were 
not  instructed  to  find  whether  the  representa- 
tions were  material,  and  operated  upon  the 
minds  of  the  defendants.  Instead,  they  were 
asked  to  find  whether  those  representations 
were  deemed  by  defendants  to  be  material. 
This  was  for  the  jury  to  judge  of,  as  anyoiher 
fact  in  the  case,  and  not  for  the  defendants  to 
say  whether  they  deemed  them  to  be  mate- 
rial." This  decision  was  reversed  on  a  rehear- 
ing (Davis  v.  Davis,  100  Mich.  162),  but  only 
on  the  ground  that  the  error  in  the  instruction 
was  not  prejudicial. 

1.  Representations  Must  Be  False. —  Richard- 
son v.  Smith,  1  Campb.  277;  Smith  v.  Chad- 
wick,  L.  R.  9  App.  187;  Central  R.  Co.  v. 
Kisch,  L.  R.  2  H.  L.  99;  Arkwiight  v.  New- 
bold.  17  Ch.  Div.  301. 

United  States.  —  Fenwick  v.  Grimes,  5 
Cranch  (C.  C.)  439;  Southern  Development 
Co.  v.  Silva,  125  U.  S.  247. 

Arkansas.  — Yeates  v.  Pryor,  11  Ark.  58. 

California.  —  Belden  v.  Henriques,  8  Cal.  87. 

Illinois.  —  People  v.  Healy,  128  111.  9,  15 
Am.  St.  Rep.  90;  Case  v.  Ayers,  65  111.  142. 

Iowa.  —  Allison  v.  Jack,  76  Iowa  205 ;  Phelps 
v.  Jamss,  79  Iowa  262. 

Massachusetts.  —  Potts  v.  Chapin,  133  Mass. 
276. 

Mississippi.  —  Selma,  etc.,  R.  Co.  v.  Ander- 
son, 51  Miss.  829. 

New  York. — Thompson  v.  Howd,  21  Misc. 
Rep.  (N.  Y.  County  Ct.)  429;  Babcock  v.  Lib- 
bev,  53  How.  Pr.  (N.  Y.  Supreme  Ct.)  255; 
Stewart  v.  Potter,  37  How.  Pr.  (N.  Y.  C.  PI.) 
48;  Morgan  v.  Skiddy,  36  N.  Y.  Super.  Ct. 
152,  62  N.  Y.  319. 
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North  Carolina.  —  Lunn  v.  Shermer,  93  N. 
Car.  164. 

A  Representation  as  to  Another's  Credit  must 
be  false  in  fact,  to  constitute  fraud.  Richard- 
son v.  Smith,  1  Campb.  277;  Babcock  v.  Lib- 
bey,  53  How.  Pr.  (N.  Y.  Supreme  Ct.)  255; 
McCall  v.  Proal,  48  N.  Y.  Super.  Ct.  403. 

2.  True  Representations  Supposed  to  le  False.  — 
"  No  rule  of  law  will  justify  a  recovery  upon 
a  true  representation  because  the  parly  mak- 
ing it  supposed  it  to  be  otherwise."  Babcock 
v.  Libbey,  53  How.  Pr.  (N.  Y.  Supreme  Ct.) 
255. 

Analogous  Principle  of  the  Criminal  Law.  —  It 

is  obvious  that  the  same  piir.ciple  must  apply 
here  as  in  criminal  prosecutions  for  obtaining 
property  or  money  by  false  pretenses,  and  it  is 
well  settled  that  a  person  is  not  liable  for  a 
representation  which  is  in  fact  true,  merely 
because  he  believed  it  to  be  false  and  intended 
to  deceive.  See  the  title  False  Pretenses, 
vol.  12,  p.  810. 

Thus,  in  State  v.  Garris,  98  N.  Car.  733,  it 
was  held  that  a  person  was  not  guilty  of  a 
false  representation  in  representing,  as  he 
thought  falsely,  that  a  certain  crop  was  not 
covered  by  a  mortgage,  where,  as  a  matter  of 
fact,  the  description  in  the  mortgage  was  so 
defective  that  it  did  not  cover  it. 

And  in  State  v.  Asher,  50  Ark.  427,  it  was 
held  that  a  statement  by  a  second  mortgagee 
that  his  mortgage  was  a  first  mortgage,  was 
not  a  false  or  fraudulent  representation, 
though  so  intended,  where  iht  first  mortgagee 
had  induced  him  to  make  the  representation, 
as  such  conduct  estopped  the  first  mortgagee, 
and  in  effect  made  the  second  mortgage  a 
prior  lien. 

3.  Illustrations  —  Representations  as  to  Incum- 
brances.—  Thompson  v.  Howd,  21  Misc.  Rep. 
(N.  Y.  County  Ct.)  429. 

4.  Babcock  v.  Libbey,  53  How.  Pr.  (N.  Y. 
Supreme  Ct.)  255. 

Purchase  of  Goods.  —  The  representation  of  a 
person  that  he  wishes  to  purchase  goods  on 
credit,  though  a  representation  of  fact,  cannot 
be  said  to  be  false,  when  he  does,  in  fact, 
make  such  a  purchase.  People  v.  Healy,  128 
111.  9.  15  Am.  St.  Rep.  90. 

5.  Stating  Fact  "  As  Far  as  One  Knows."  — 
Lunn  v.  Shermer,  93  N.  Car.  164. 
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true  as  to  matters  of  fact,  the  fact  that  they  are  untrue  as  to  conclusions 
therefrom  does  not  make  them  false  and  fraudulent.1 

2.  Representations  Partly  False.  — If  a  representation  of  fact  is  partly  false, 
it  is  as  much  fraud  as  if  it  were  wholly  so,  provided  the  falsity  is  considerable 
enough  to  be  material.*  But  if  the  extent  to  which  a  representation  is  false 
is  so  inconsiderable  as  to  be  immaterial,  it  will  not  amount  to  fraud.3 

3.  Interpretation  of  Representations.  —  In  order  to  ascertain  the  meaning  of 
a  representation  for  the  purpose  of  determining  whether  it  was  true  or  false, 
the  language  is  always  to  be  construed  in  the  light  of  the  circumstances  under 
which  the  representation  was  made,4  and  particular  words  are  to  be  construed 
in  connection  with  the  context.*  The  language  is  to  be  taken  in  its  natural 
sense,  that  is,  in  the  sense  in  which  it  would  generally  be  understood,  and  not 
in  any  technical  sense,  unless  it  appears  that  it  was  intended  and  understood 
in  a  technical  sense.6  If  it  was  so  intended  and  understood  by  the  parties, 
the  technical  meaning  must  be  given.7 

Representations  as  to  Solvency  and  Credit.  —  A  representation  that  a  person  is  sol- 
vent does  not  mean  that  he  will  ultimately  be  able  to  pay  his  debts,  or  that 
his  assets  exceed  his  liabilities,  but  that  there  is  an  excess  of  assets  available 
for  the  discharge  of  liabilities  in  the  usual  course  of  trade.8  Solvency  is 
ability  to  pay  all  debts  as  they  become  due.9  It  does  not  necessarily  depend 
upon  the  amount  of  property  subject  to  execution.10 

4.  Representations  Capable  of  Two  Meanings.  —  If  a  representation,  taken  in 
connection  with  the  context,  is  ambiguous  and  capable  of  two  meanings,  in 
one  of  which  it  would  be  true,  an  action  of  deceit  cannot  be  maintained 


1.  Untrue  Conclusions  from  Facts  Truly  Stated. 

—  Stevens  v.  Rainwater,  4  Mo.  App.  292. 
And  see  supra,  this  title,  Character  of  Repre- 
sentation as  One  of  Fact —  Statements  of  Opinion 
and  Prediction. 

2.  Partial  Falsity  of  Representations.  —  Thus 
in  Rose  v.  Hurley,  39  Ind.  77,  it  was  held  that 
a  representation  that  there  was  a  patent  for  an 
exhibited  contrivance  was  a  fraud,  where  there 
was  no  patent  for  a  part  of  the  contrivance. 

3.  Immaterial  Falsity.  —  Thus,  in  Bonney  v. 
Bonney.  9  Manitoba  L.  Rep.  280,  it  was  held 
that  a  sale  of  land  by  an  heir  to  the  adminis- 
trator upon  the  latter's  representation  that  it 
was  worth  only  six  hundred  dollars,  would 
not  be  set  aside  on  the  ground  that  the  repre- 
sentation was  false  and  fraudulent,  where  the 
market  or  salable  value  of  the  land  did  not  ex- 
ceed from  six  hundred  and  fifty  dollars  to  eight 
hundred  dollars,  as  the  difference  was  too  in- 
considerable. See  also  Moore  v.  Cains,  116 
Mass.  396. 

And  in  Chamberlain  v.  Fox  Coal,  etc.,  Co., 
92  Tenn.  13,  it  was  held  that  a  false  repre- 
sentation by  the  seller  of  coal  lands,  as  to  the 
amount  of  the  output,  was  not  ground  for  re- 
scinding the  contract  to  purchase,  where  the 
property  was  very  valuable  as  coal  land,  and 
capable  of  turning  out  a  large  amount  of  coal. 

A  representation  by  the  vendor  of  land  that 
it  is  covered  by  a  mortgage,  when  it  is  cov- 
ered by  a  deed  of  trust,  is  not  materially  false, 
if,  under  the  statutes,  there  is  no  material 
difference  between  a  mortgage  and  a  deed  of 
trust.    Porter  v.  McElhiney,  56  Iowa  93. 

4.  Interpretation  of  Representations.  —  Smith 
v.  Chadwick,  L.  R.  9  App.  187;  Central  R. 
Co.  v.  Kisch,  L.  R.  2  H.  L.  99;  Yeates  v. 
Pryor,  11  Ark.  58. 

5.  Words  to  Be  Construed  in  Connection  with  the 
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Context.  —  Smith  v.  Chadwick,  L.  R,  9  App. 
187. 

6.  Central  R.  Co.  v.  Kisch,  L.  R.  2  H.  L.  99; 
Ark wright  v.  Newbold,  17  Ch.  Div.  301;  Yeate9 
v.  Pryor,  11  Ark.  58;  Parks  v.  Burbank,  58 
Iowa  707;  Potts  v.  Chapin,  133  Mass.  276; 
Moore  v.  Cains,  116  Mass.  396;  Clark  v.  Edgar, 
84  Mo.  no,  54  Am.  Rep.  84. 

Representation  that  One  Is  a  "  Most  Desirable 
Tenant."  —  A  representation  by  the  vendor  of 
property  that  it  is  let  to  a  person  at  a  certain 
rental,  and  that  the  lessee  is  a  "  most  desir- 
able tenant,"  is  false,  where  the  rent  for  the 
last  quarter  is  due  and  unpaid,  and  a  distress 
is  threatened  at  the  time  the  representation  is 
made.  Smith  v.  Land,  etc.,  Property  Corp., 
28  Ch.  Div.  7. 

7.  Words  Intended  and  Understood  in  a  Techni- 
cal Sense. —  Yeates  v.  Pryor,  11  Ark.  58. 

8.  False  Representations  as  to  Solvency  or  Credit. 
—  Ring  v.  Vogel  Paint,  etc.,  Co.,  44  Mo.  App. 
III. 

As  to  subsequent  insolvency,  see  infra,  this 
section,  Representations  Rendered  False  by  Sub. 
sequent  Events. 

9.  Inability  to  Pay  All  Debts.  —  Thus  a  repre- 
sentation that  a  person  is  solvent  and  re- 
sponsible, by  which  another  is  induced  to  sell 
him  property  and  take  his  note  in  payment,  is 
false,  notwithstanding  such  person  may  be 
able  to  meet  the  note,  if  he  is  not  able  to  pay 
his  other  debts.  See  Daniels  v.  Dayton,  49 
Mich.  137. 

Solvency  of  Firm.  —  In  determining  the  solv- 
ency of  a  firm,  debts  due  from  the  firm  to  one 
of  the  partners  are  not  to  be  taken  into  con- 
sideration. Coffin  v.  Hollister,  (Supreme  Ct.) 
7  N.  Y.  Supp.  734,  affirmed  124  N.  Y.  644,  36 
N.  Y.  St.  Rep.  271. 

10.  Property  Subject  to  Execution.  —  McKown 
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unless  the  plaintiff  shows  that  he  understood  the  words  in  the  sense  in  which 
they  were  false.1 

5.  Statements  Conveying  a  False  Impression.  —  A  statement  may  be  literally 
true,  and  yet  false  in  fact.  In  this  connection,  the  maxim,  Qui  hceret  in  litera 
hcsrat  in  cortice,  applies.3  A  representation  which  is  literally  true  in  itself 
will  constitute  fraud,  if  accompanied  by  conduct  which  is  intended  to  make  it 
convey  a  false  impression  so  as  to  deceive,  and  if  it  does  deceive.3  And 
though  a  statement  may  be  true  if  properly  understood,  yet,  if  the  person 
making  it  knows  that  the  person  to  whom  it  is  made  understands  it  in  another 
sense,  and  in  a  sense  in  which  it  is  not  true,  he  is  guilty  of  a  false  representa- 
tion, and  of  fraud.4 

Representations  Rendered  False  by  Suppression  of  Facts. —  A  representation  maybe 
"  such  a  partial  and  fragmentary  statement  of  fact,  as  that  the  withholding  of 
that  which  is  not  stated  makes  that  which  is  stated  absolutely  false,"  *  and  in 
such  a  case  it  will  amount  to  fraud.0 

Cases  Distinguished.  —  If  a  man  states  nothing  but  the  truth,  without  any  con- 
cealment of  facts,  or  equivocation,  and  without  any  conduct  that  is  calculated 
to  mislead  the  other  party,  and  there  is  nothing  to  lead  him  to  suppose  that 
his  statement  is  understood  in  a  different  sense  than  is  intended,  he  cannot  be 
held  responsible  because  the  other  party  misunderstood  him,  and  implied 
more  than  was  stated.7 

6.  Representations  Rendered  False  by  Subsequent  Events.  —  It  has  been  said 
that  if  a  representation  is  true  at  the  time  it  is  made,  the  person  making  it 
does  not  become  liable  in  an  action  of  deceit  because  the  representation  is 


v.  Furgason,  47  Iowa  636.  See  also  Einstein 
v.  Marshall,  58  Ala.  153,  29  Am,  Rep.  729. 

1.  Representations  Capable  of  Two  Meanings.  — 
See  Clarke  v.  Dickson,  6  C.  B.  N.  S.  453,  95  E. 
C.  L.  453;  and  other  cases  cited  in  the  notes 
immediate  following. 

2.  Statements  Conveying  a  False  Impression  — 
England.  —  Co.  Litt.  283^;  Clarke  v.  Dickson, 
6  C.  B.  N.  S.  453,  95  E.  C.  L.  453;  Corbett  v. 
Brown,  8  Bing.  33,  21  E.  C.  L.  211. 

Georgia.  —  Mulligan  v.  Bailey,  28  Ga.  507. 

Iowa.  —  Parks  v.  Burbank,  58  Iowa  707. 

Kansas.  —  Lee  v.  Lemert,  26  Kan.  ill. 

Maine.  —  Denny  v.  Gilman,  26  Me.  149; 
Buck  v.  Leach,  69  Me.  484. 

Michigan.  —  Mizner  v.  Kussell,  29  Mich.  229. 

Missouri.  —  Buford  v.  Caldwell,  3  Mo.  477. 

New  Jersey.  —  Lomerson  v.  Johnston,  47  N. 
J.  Eq.  312,  24  Am.  St.  Rep.  410. 

New  York.  —  Gough  v.  Dennis,  Hill  &  D. 
Supp.  (N.  Y.)55- 

South  Carolina. — Chisolm  v.  Gadsden,  I 
Strobh.  L.  (S.  Car.)  220,  47  Am.  Dec.  550. 

Virginia.  —  Brown  v.  Rice,  26  Gratt.  (Va.) 
467. 

In  Arkwright  v.  Newbold,  17  Ch.  Div.  322, 
Lord  Justice  Cotton,  in  speaking  of  the  liability 
of  promoters  of  a  corporation  for  false  repre- 
sentations in  the  prospectus  issued  by  them, 
said  that  "  a  person  who  issues  a  statement  is 
not  only  answerable  for  what  he  in  his  own 
mind  intended  to  represent,  but  he  is  answer- 
able for  what  any  one  might  reasonably  sup- 
pose to  be  the  meaning  of  the  words  he  has 
used." 

3.  Statements  Accompanied  by  Misleading  Con- 
duct.—  Chisolm  v.  Gadsden,  r  Strobh.  L.  (S. 
Car.)  220,  47  Am.  Dec.  550;  Lee  v.  Lemert,  26 
Kan.  in;  Lester  v.  Mahan,  25  Ala.  445,  60 
Am.  Dec.  530. 

14  C.  of  L. — 5 


Nondisclosure  and  Concealment  of  Facts.  —  See 

infra,  this  title,  Failure  to  Disclose  Facts,  and 
Concealment. 

4.  Representations  Known  to  Be  Misunderstood. 
—  Moens  v.  Hey  worth,  10  M.  &  W.  147.  See 
also  Arkwright  v.  Newbold,  17  Ch.  Div. 
322. 

In  Lomerson  v.  Johnston,  47  N.  J.  Eq.  312, 
24  Am.  St.  Rep.  410,  a  wife,  understanding, 
from  statements  made  to  her  by  her  husband's 
creditor,  that  her  husband  was  in  danger  of 
immediate  arrest,  executed  a  mortgage  to  the 
creditor  securing  her  husband's  debt  in  order 
to  avert  the  arrest.  The  creditor  had  not 
stated  that  the  husband's  arrest  was  imminent, 
but  from  the  wife's  conduct  it  was  evident  to 
him  that  she  so  understood  him.  It  was  held 
that  the  case  was  one  of  false  representation. 
See  also  Mizner  v.  Kussell,  29  Mich.  229; 
Match  v.  Hunt,  38  Mich.  1. 

As  will  be  shown  in  a  subsequent  section,  a 
person  who  makes  a  statement  is  not  only  an- 
swerable for  what  he  in  his  own  mind  intended 
to  represent,  but  he  is  also  answerable  for 
what  any  one  might  reasonably  suppose  to  be 
the  meaning  of  the  words  used.  See  infra, 
this  title,  Knowledge  and  Intent. 

5.  Suppression  of  Facts  —  Partial  or  Frag- 
mentary Statements.  —  Per  Lord  Cairns,  in 
Peek  v.  Gurney,  L.  R.  6  H.  L.  403. 

6.  See  New  Brunswick  R.  Co.  v.  Mugger- 
idge,  1  Dr.  &  Sm.  381;  Central  R.  Co.  v. 
Kisch,  L.  R.  2  H.  L.  99;  Kidney  v.  Stoddard, 
7  Met.  (Mass.)  252;  Newell  v.  Randall,  32 
Minn.  171,  50  Am.  Rep.  562;  Mallory  v.  Leach, 
35  Vt.  156,  82  Am.  Dec.  625. 

And  see  infra,  this  title,  Failure  to  Disclose 
Facts,  and  Concealment. 

7.  Innocent  Statements  Misunderstood.  —  Potts 
v.  Chapin,  133  Mass.  276. 
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rendered  false  by  facts  subsequently  arising  before  it  is  acted  upon,  and 
because  he  fails  to  disclose  such  facts;  or,  in  other  words,  that  the  representa- 
tion must  be  false  at  the  time  it  is  made.1  This  position,  however,  is  not 
sound.  As  will  be  shown  in  a  subsequent  section,  the  contrary  has  been  held 
where  the  representation  and  nondisclosure  have  been  relied  upon  as  ground 
for  rescission,  on  the  ground  that  there  is  a  duty  in  such  a  case  to  disclose  the 
change  of  circumstances.3 

7.  Representations  Rendered  True  by  Subsequent  Events.  —  It  would  seem,  on 
first  impression,  that  a  representation  which  is  false  at  the  time  it  is  made 
should  not  furnish  ground  for  an  action  of  deceit,  or  for  rescinding  a  contract, 
if  it  is  rendered  true  by  subsequent  events  before  it  is  acted  upon ;  but  it  is 
very  doubtful  whether  this  is  the  law,  and  the  decisions  and  dicta  tend  to  the 
contrary.3 

VI.  Failure  to  Disclose  Facts  and  Concealment  —  1.  In  General  —  It  is 

a  general  rule  that  the  mere  failure  of  a  party  to  a  contract  to  disclose  material 
facts  —  that  is,  mere  silence,  without  more  —  does  not  amount  to  fraud,  if  no 
inquiry  is  made  by  the  other  party.  Something  must  be  said  or  done  to  con- 
ceal the  truth,  or  there  must  be  a  partial  or  fragmentary  statement,  or  else  the 
relation  of  the  parties  or  the  nature  of  the  subject-matter  of  the  contract  must 
be  such  as  to  impose  a  legal  or  equitable  duty  to  disclose  all  material  facts.4 

2.  The  Rule  at  Law  —  a.  Action  of  Deceit.  — This  rule  has  repeatedly 
been  applied  by  courts  of  law  in  holding  that  mere  nondisclosure  of  facts, 
without  more,  does  not  render  a  person  liable  in  an  action  of  deceit.5 


1.  Subsequent  Events  Rendering  Representation 
False  —  Action  of  Deceit.  —  See  Arkwright  v. 
Newbold,  17  Ch.  Div.  325,  where  both  Lord 
Justice  Cotton  and  Lord  Justice  James  seem 
to  have  been  of  opinion  that  promoters  of  a 
corporation  would  not  be  liable  in  an  action  of 
deceit  for  representations  in  the  prospectus 
issued  by  them,  if  they  were  true  when  the 
prospectus  was  issued,  though  rendered  false 
by  a  subsequent  event.  See  infra,  this  title. 
Knowledge  and  Inte?tt. 

And  see  Corbett  v.  Gilbert,  24  Ga.  454,  where 
it  was  held  that  the  falsity  of  a  representation 
that  a  person  is  solvent  is  to  be  determined 
as  of  the  time  when  such  representation  is 
made. 

2.  Traill  v.  Baring,  4  De  G.  J.  &  S.  318; 
Underhill  v.  Horwood,  10  Ves.  Jr.  225;  Rey- 
nell  v.  Sprye,  I  De  G.  M.  &  G.  660;  Janes  v. 
Mercer  University,  17  Ga.  515.  And  see  in. 
fra,  this  title,  Failure  to  Disclose  Facts,  and 
Concealment. 

For  other  decisions  see  infra,  this  title,  Fail- 
ure to  Disclose  Facts,  and  Concealment. 

3.  Representations  Rendered  True  by  Subse- 
quent Events.  —  See  Reeve  v.  Dennett,  145 
Mass.  23.  See  also  Bales  v.  Weddle,  14  Ind. 
349.    And  see  infra,  this  title,  Damage. 

What  Constitutes  Making  Representation  Good. 
—  It  was  held,  in  the  case  first  cited,  assuming 
the  law  to  be  otherwise,  that,  in  an  action  for 
deceit  for  false  representations  made  to  the 
plaintiff  as  to  the  defendant's  ownership  of 
certain  lands,  to  induce  the  plaintiff  to  ad- 
vance money  to  the  defendant,  it  could  not  be 
said,  as  a  matter  of  law,  that  the  representa- 
tions were  made  good  by  the  purchase  of  the 
land  by  the  defendant  before  the  plaintiff 
acted  on  the  representations,  where,  in  the 
purchase,  the  greater  part  of  the  price  was 
secured  by  a  mortgage  on  the  land. 

4.  Mere  Nondisclosure  of  Facts  Not  Generally 
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Fraud. —  Keates  v.  Cadogan,  10  C.  B.  591,  70 
E.  G.  L.  591;  Juzan  v.  Toulmin,  9  Ala.  662,  44. 
Am,  Dec.  448;  Wood  v.  Amory,  105  N.  Y.  278: 
Peoples'  Bank  v.  Bogart,  81  N.  Y.  101,  37  Am. 
Rep.  481;  Dambmann  v.  Schulting,  75  N.  Y. 
62;  Kintzing  v.  McElrath,  5  Pa.  St.  467. 

Illustration. —  In  the  recent  case  of  Neill  v. 
ShamDurg,  158  Pa.  St.  263,  it  was  held  that  a 
person  about  to  purchase  an  oil  lease  was  not 
bound  to  disclose  to  his  vendor  facts  in  regard 
to  the  production  of  oil  upon  a  neighboring 
leasehold  which  he  owned,  and  that  the  failure 
to  disclose  such  facts  was  not  fraud.  "Unless 
there  is  some  exceptional  circumstance,"  said 
the  court,"  to  put  on  him  the  duty  to  speak, 
it  is  the  right  of  every  man  to  keep  his  busi- 
ness to  himself." 

Dictum  to  the  Contrary.  —  In  some  cases  it  has- 
been  said  without  qualification  that  suppres- 
sion of  a  material  fact  is  equivalent  to  a  false 
representation.  See  Aortson  v.  Ridgway,  18- 
111.  26,  where  it  was  said  by  Judge  Skinner 
that  "  the  suppression  of  fact  in  a  matter  ma- 
terial to  be  known  in  a  transaction  pending  is, 
both  at  law  and  in  equity,  equivalent  to  the 
assertion  of  falsehood."  And  see  Beard  v. 
Campbell,  2  A.  K.  Marsh.  (Ky.)  125,  12  Am, 
Dec.  362. 

An  examination  of  such  cases,  however,  will 
show  that  in  most  of  them,  if  not  in  all,  the 
statement  was  mere  dictum,  and  that  the 
facts  were  such  as  to  bring  the  case  within 
one  or  the  other  of  the  principles  hereafter 
explained. 

5.  Action  of  Deceit  —  England.  —  Keates  v. 
Cadogan,  10  C.  B.  591.  70  E.  C.  L.  591;  Peek 
v.  Gurney,  L.  R.  6  H.  L.  403. 

Connecticut.  —  Otis  v.  Raymond,  3  Conn. 
413- 

Iowa.  —  Dean  v.  Morey,  33  Iowa  120. 
Maine.  —  Bean  v.  Herrick,  12  Me.  262,  2S 
Am.  Dec.  176. 
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b.  Rescission  of  Contracts.  —  The  rule  has  also  been  applied,  though 
not  with  the  same  strictness,  perhaps,  in  holding  that  at  law  mere  nondisclosure 
is  no  ground  for  rescission  of  a  contract,  in  the  absence  of  special  circumstances 
imposing  a  legal  or  equitable  duty  to  disclose.1 

3.  The  Rule  in  Equity  —  a.  Rescission  and  Cancellation  of  Con- 
tracts. —  In  equity  there  are  cases  in  which,  contrary  to  the  rule  at  law, 
nondisclosure  of  facts  has  been  held  ground  for  rescission  of  a  contract  or 
conveyance,  even  in  the  absence  of  inquiry,  and  where  there  was  no  such  rela- 
tion of  trust  or  confidence  as  is  required  to  render  a  contract  voidable  at  law.2 
By  the  decided  weight  of  authority,  however,  the  general  rule  is  the  same  in 
equity  as  at  law,  and  to  the  effect  that  mere  nondisclosure  or  silence  is  not 
fraud  for  the  purpose  of  rescission  or  cancellation,  in  the  absence  of  special 
circumstances  imposing  a  duty  to  speak.3 


Massachusetts.  —  Maithews  v.  Bliss,  22  Pick. 
(Mass.)  48;  Potts  v.  Chapin,  133  Mass.  276. 

New  Jersey.  —  Crowell  v.  Jackson,  53  N.  J. 
L.  656. 

New  York.  —  Bench  v.  Sheldon,  14  Barb.  (N. 
Y.)  66. 

North  Carolina.  —  Thompson  v.  Morris,  5 
Jones  L.  (50  N.  Car.)  151. 

In  the  Leading  Case  of  Peek  v.  Gurney,  L.  R. 
6  H.  L.  403,  it  was  said  by  Lord  Cairns: 
"  Mere  nondisclosure  of  material  facts,  how- 
ever morally  censurable,  however  that  non- 
disclosure might  be  ground  in  a  proper  pro- 
ceeding at  a  proper  time  for  setting  aside  an 
allotment  or  a  purchase  of  shares,  would,  in 
my  opinion,  form  no  ground  for  an  action  in 
the  nature  of  an  action  for  misrepresentation. 
There  must,  in  my  opinion,  be  some  active 
misstatement  of  fact,  or,  at  all  events,  such  a 
partial  and  fragmentary  statement  of  fact,  as 
that  the  withholding  of  that  which  is  not  stated 
makes  that  which  is  stated  absolutely  false." 

1.  Rescission  of  Contract  at  Law —  England.  — 
Early  v.  Garret,  9  B.  &  C.  928,  17  E.  C.  L. 
522;  Horsfall  v.  Thomas,  1  H.  &  C.  90. 

United  States.  —  Laidlaw  v.  Organ,  2  Wheat. 
(U.  S.)  178;  Cleaveland  v.  Richardson,  132  U. 

5.  318. 

Alabama.  —  Burnett  v.  Stanton,  2  Ala.  181; 
Van  Arsdale  v.  Howard,  5  Ala.  596;  Arm- 
strong v.  Bufford,  51  Ala.  410;  Moses  v. 
Katzenberger,  84  Ala.  95;  Griel  v.  Lomax,  89 
Ala.  420. 

Illinois.  —  Kohl  v.  Lindley,  39  111.  195,  89 
Am.  Dec.  294;  Roper  v.  Sangamon  Lodge  No. 

6,  etc.,  91  111.  518,  33  Am.  Rep.  60. 
Indiana.  —  McAroy  v.  Wright,  25  Ind.  22; 

Ham  v.  Greve,  34  Ind.  18:  Tippecanoe  County 
v.  Reynolds,  44  Ind.  509. 

Kentucky.  —  Mills  v.  Lee,  6  T.  B.  Mon.  (Ky.) 
91,  17  Am.  Dec.  118. 

Minnesota. — Cochrane  v.  Halsey,25  Minn.  64. 

Missouri.  —  Barnard  v.  Duncan,  38  Mo.  170, 
90  Am.  Dec.  416. 

New  York.  —  Dambmann  v.  Schulting,  75 
N.  Y.  55,  85  N.  Y.  622;  People's  Bank  v. 
Bogart,  81  N.  Y.  101,  37  Am.  Rep.  481;  Shank 
v.  Shoemaker,  18  N.  Y.  489;  American  Credit 
Indemnity  Co.  v.  Wimpfheimer,  14  N.  Y.  App. 
Div.  498. 

Pennsylvania.  —  Kintzing  v.  McEIrath,  5 
Pa.  St.  467;  Harris  v.  Tyson,  24  Pa.  St.  347, 
64  Am.  Dec.  661;  Butler's  Appeal,  26  Pa.  St. 
63;  McCall  v.  Davis,  56  Pa.  St.  431,  94  Am. 
Dec.  92. 
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Tennessee.  —  Union  Bank  v.  Osborne,  4 
Humph.  (Tenn.)4i3. 

West  Virginia.  —  Pennybacker  v.  Laidley, 
33  W.  Va.  624. 

Compromise.  —  In  compromising  a  dispute  in 
regard  to  land  a  party  is  not  bound  to  disclose 
defects  in  his  own  title,  and  nondisclosure 
thereof  cannot  be  relied  upon  as  ground  for 
avoiding  the  compromise.  Mills  v.  Lee,  6  T. 
B.  Mon.  (Ky.)  91,  17  Am.  Dec.  118.  See  infra. 
this  section.  Silence  When  There  Is  a  Duty  to 
Speak —  Compromises. 

2.  Nondisclosure  in  Equity.  —  See  Cullum  v. 
Branch  of  State  Bank,  4  Ala.  21,  37  Am.  Dec. 
725;  Trigg  v.  Read,  5  Humph.  (Tenn.)  529,  42 
Am.  Dec.  447. 

In  Perkins  v.  M'Gavock,  Cooke  (Tenn.)  417, 
it  was  said  "  '.0  be  a  sound  principle  of  equity, 
that  each  party  to  a  contract  is  bound  to  dis- 
close to  the  other  all  he  may  know  respecting 
the  subject-matter  materially  affecting  a  cor- 
rect view  of  it;  unless  common  observation 
would  have  furnished  the  information.  Not 
disclosing  facts  within  the  knowledge  of  one 
and  not  the  other,  would,  in  equity,  be 
esteemed  a  concealment,  which  is  both  im- 
moral and  unjust."  See  the  titles  Reforma- 
tion and  Cancellation;  Rescission. 

3.  Rescission  and  Cancellation  of  Contracts  and 
Conveyances  —  England.  —  Davies  v.  London, 
etc.,  Ins.  Co.,  8  Ch.  Div.  469. 

United  States.  —  Randolph  v.  Allen,  73  Fed. 
Rep.  23,  41  U.  S.  App.  117. 

California.  —  Marriner  v.  Dennison,  78  Cal. 
202. 

Connecticut.  —  Hemingway  v.  Coleman,  49 
Conn.  390,  44  Am.  Rep.  243. 

Illinois.  —  Mitchell  v.  McDougall,  62  111. 
498;  Jackson  v.  Miner,  101  111.  550. 

Kentucky.  —  Mills  v.  Lee,  6  T.  B.  Mon.  (Ky.) 
91  17  Am.  Dec.  118;  Smith  v.  Fisher,  5  J.  J. 
Marsh.  (Ky.)  194;  Williams  v.  Beazley,  3  J.  J. 
Marsh.  (Ky.)  579. 

Mississippi.  —  Hall  v.  Thompson,  1  Smed.  & 
M.  (Miss.)  443;  Young  v.  Bumpass,  Freem. 
(Miss.)  241. 

Missouri.  —  Jillett  v.  Union  Nat.  Bank,  56 
Mo.  304. 

New  Jersey.  —  Conover  v.  Wardell,  22  N.  J. 
Eq.  492;  Corby  v.  Drew,  55  N.  J.  Eq.  387. 

New  York.  —  Carpenter  v.  Danforth,  52 
Barb.  (N.  Y.)  581. 

North  Carolina.  —  Smith  v.  Beatty,  2  Ired. 
Eq.  (37  N.  Car.)  456,  40  Am.  Dec.  435. 

Pennsylvania.  —  Rockafellow  v.  Baker,  41 
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b.  Recovery  of  Damages.  —  In  equity,  as  at  law,  mere  nondisclosure 
of  facts,  without  more,  is  not  such  fraud  as  will  furnish  ground  for  the  recovery 
of  damages,  the  right  to  such  relief  in  equity  being  governed  by  the  same 
principles  as  determine  the  right  to  maintain  an  action  at  law  for  deceit.1 

c.  Equitable  Estoppel.  —  For  the  purpose  of  equitable  estoppel,  mere 
silence  has  in  some  cases  been  regarded  as  fraud,  but  it  will  be  found  that  in 
these  cases  the  situation  of  the  parties  has  been  considered  to  be  such  as  to 
impose  a  duty  to  speak.2 

4.  Silence  When  There  Is  a  Duty  to  Speak  —  a.  In  General.  —  An  important 
though  not  a  very  well  denned  exception  to  the  rule  that  silence  is  not  fraud, 
arises  in  those  cases  in  which  the  law,  by  reason  of  the  relation  of  the  parties, 
the  subject-matter  with  reference  to  which  they  are  dealing,  or  other  circum- 
stances, imposes  a  duty,  legal  or  equitable,  upon  one  of  them  to  disclose  all 
material  facts  known  to  him  and  not  known  to  the  other.  Mere  silence  in 
violation  of  this  duty,  if  with  intent  to  deceive,  will  amount  to  fraud.3 

Relief  in  Equity.  —  When  there  is  a  legal  or  equitable  duty  to  speak,  silence 
with  intent  to  deceive,  by  which  a  person  is  induced  to  enter  into  a  contract 
or  to  execute  a  conveyance,  is  certainly  ground  for  rescission  or  cancellation 
of  the  contract  or  conveyance  in  equity.4 

Rescission  of  Contract  at  Law. —  It  is  equally  well  settled  that  silence  under  such 
circumstances  is  ground  for  rescinding  a  contract  at  law.5 

Action  of  Deceit.  —  In  some  jurisdictions  it  has  been  held  that  mere  silence  is 
not  sufficient  to  support  an  action  of  deceit  even  when  the  circumstances  are 
such  that  it  would  amount  to  fraud  for  the  purpose  of  rescinding  a  contract  at 


Pa.  St.  319,  80  Am.  Dec.  624;  Neill  v.  Sham- 
burg,  158  Pa.  St.  263. 

Virginia.  —  Rison  v.  Newberry,  90  Va.  513. 

West  Virginia.  —  Pennybacker  v.  Laidley, 
33  W.  Va.  624. 

In  Pickering  v.  Day,  3  Houst.  (Del.)  474,  95 
Am.  Dec.  291,  it  was  said:  "Concealment 
means,  in  equity,  concealment  of  those  mate- 
rial facts  and  circumstances  which  one  party 
to  the  contract  is  under  a  legal  or  equitable 
obligation  to  make  known  to  the  other,  and 
which  the  latter,  of  right  and  by  law,  is  en- 
titled to  have  communicated  to  him." 

And  in  Juzan  v.  Toulmin,  g  Ala.  662,  44 
Am.  Dec.  448,  it  was  said*:  "  Nearly  allied 
to  the  fraud  which  is  perpetrated  by  suggestio 
falsi,  is  that  which  is  inferable  from  suppressio 
veri.  To  constitute  the  latter,  there  must  be  a 
suppression  of  facts,  which  one  party  is  under 
a  legal  or  equitable  obligation  to  communi- 
cate, and  in  respect  to  which  he  cannot  be  in- 
nocently silent;  because  the  other  has  a  right, 
not  merely  in  foro  conscientia,  but  juris  et  de 
jure,  to  know." 

In  Pennsylvania,  where  the  same  courts  ad- 
minister both  legal  and  equitable  relief,  equi- 
table principles  govern  in  determining  what 
constitutes  fraud,  and  its  effect,  even  when 
legal  relief  is  sought.  And  it  is  there  held 
.  that  mere  nondisclosure  of  facts  is  not  fraud, 
where  there  is  nothing  more  than  mere  silence, 
and  where  the  parties  do  not  occupy  a  confi- 
dential relation,  and  there  is  nothing  in  the 
nature  of  the  subject  matter  to  impose  a  spe- 
cial duty  to  disclose.  Harris  v.  Tyson,  24  Pa. 
St.  347,  64  Am.  Dec.  661;  Butler's  Appeal,  26 
Pa.  St.  63 

1.  Recovery  of  Damages  in  Equity.  —  Peek  v. 
Gurney,  L.  R.  6  H.  L.  377;  Arkwright  v.  New- 
bold,  17  Ch.  Div.  301. 

2.  Equitable  Estoppel.  —  See  infra,  this  sec- 


tion, Equitable  Estoppel.  And  see  the  title 
Estoppel,  vol.  11,  p.  427  et  sea. 

3.  Silence  When  There  Is  a  Duty  to  Speak.  — 
See  Central  R.  Co.  v.  Kisch,  L.  R.  2  H.  L.  99; 
Loewer  v.  Harris,  57  Fed.  Rep.  368,  14  U.  S. 
App.  615;  Cecil  v.  Spurger,  32  Mo.  462,  82 
Am.  Dec.  140;  Dambmann  v.  Schulting,  75  N. 
Y.  55;  Ingram  v.  Morgan,  4  Humph.  (Tenn.) 
66,  40  Am.  Dec.  626. 

4.  Relief  in  Equity  —  England.  —  Fox  v. 
Mackreth,  2  Bro.  C.  C.  420;  Turner  v.  Har- 
vey, 1  Jac.  178. 

Canada.  —  Budd  v.  McLaughlin,  10  Mani- 
toba L.  Rep.  75. 

United  States  — Tyler  v.  Savage,  143  U.  S.  79. 
Illinois.  —  Bryan  v.  Primm,  1  111.  59. 
Kentucky.  —  Waters  v.  Mattingly,   1  Bibb 
(Ky.)  244,  4  Am.  Dec.  631. 

New  Jersey.  —  Crane  v.  Conklin,  1  N.  J.  Eq. 
346,  22  Am.  Dec.  519;  Torrey  v.  Buck,  2  N.  J. 
Eq.  366;  Horton  v.  Handvil,  41  N.  J.  Eq.  57. 

Tennessee.  —  Ingram  v.  Morgan,  4  Humph. 
(Tenn.)  66,  40  Am.  Dec.  626;  Trigg  v.  Read,  5 
Humph.  (Tenn.)  529,  42  Am.  Dec.  447; 
Belcher  v.  Belcher,  10  Yerg.  (Tenn.  121. 

5.  Rescission  of  Contract  at  Law  —  England.  — 
Prideaux  v.  Lonsdale,  4  Giff.  159. 

Arkansas.  —  Merritt  v.  Robinson,  35  Ark.  483. 
Kentucky.  —  Breckinridge   v.  Moore,  3  B. 
Mon.  (Ky!)  635. 

Mississippi.  —  Hoopes  v.  Newman,  2  Smed. 
&  M.  (Miss.)  71;  Simmons  v.  Cutreer,  12 
Smed.  &  M.  (Miss.)  584. 

Missouri.  —  Barron  v.  Alexander,  27  Mo. 
530;  Cecil  v.  Spurger,  32  Mo.  462,  82  Am.  Dec. 
140;  Grigsby  v.  Stapleton,  94  Mo.  423. 

Ohio.  —  Dinsmore  v.  Tidball,  34  Ohio  St.  418. 
Pennsylvania.  —  Lancaster  County  Bank  v. 
Albright,  21  Pa.  St.  228. 

Wisconsin.  —  Dowling  v.  Lawrence,  58  Wis. 
282. 
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law  or  in  equity.  According  to  this  view,  to  support  an  action  of  deceit,  there 
must  be  a  representation  which  is  false  in  itself,  or  false  because  of  its  being 
such  a  partial  and  fragmentary  statement  that  the  withholding  of  that  which 
is  not  stated  makes  that  which  is  stated  absolutely  false.1  In  other  jurisdic- 
tions this  doctrine  is  not  recognized,  but  it  is  held  that  silence  alone,  without 
the  making  of  any  statement  at  all,  and  without  any  active  efforts  to  conceal, 
will  support  an  action  of  deceit,  provided  the  circumstances  are  such  as  to 
impose  a  legal  duty  to  speak.* 

b.  Circumstances  Imposing  a  Duty  to  Speak  —  (i)  In  General. — The 
chief  difficulty  in  connection  with  the  subject  under  consideration  is  in  deter- 
mining what  circumstances  are  sufficient  to  give  rise  to  a  legal  or  equitable  duty 
to  disclose  facts.  Under  certain  circumstances  all  of  the  courts  recognize  the 
existence  of  such  a  duty,  but  under  others  the  decisions  on  the  question  are 
conflicting. 

(2)  Relation  of  Trust  or  Confidence  —  (a)  In  General.  —  It  may  be  laid  down 
as  a  general  rule  that  whenever  the  parties  to  a  contract  or  conveyance  occupy 
a  relation  of  trust  and  confidence,  by  reason  of  which  one  of  them  reposes  a 
special  confidence  in  the  other,  actually  or  in  contemplation  of  law,  the  one  in 
whom  confidence  is  so  reposed  is  under  both  a  legal  and  equitable  duty  to 
disclose  all  material  facts  which  are  peculiarly  within  his  own  knowledge,  and 
if  he  intentionally  remains  silent  when  he  knows  that  the  other  party  is 
ignorant  of  such  facts,  he  is  guilty  of  fraud.3    It  is  not  easy  to  say  when  this 


1.  Action  of  Deceit  —  Doctrine  that  Mere  Silence 
Is  Never  Fraud.  —  See  Peek  v.  Gurney,  L.  R.  6 
H.  L.  377;  Arkwright  v.  Newbold,  17  Ch.  Div. 
301. 

2.  Contrary  Doctrine  —  England .  —  Anony- 
mous, cited  by  Gibbs.  J.,  in  Pickering  v.  Dow- 
son,  4  Taunt.  785;  Pcto  v.  Blades,  5  Taunt. 
659,  1  E.  C.  L.  225;  Stevens  v.  Adamson,  2 
Stark.  422,  3  E.  C.  L.  472;  Jones  v.  Bowden,  4 
Taunt.  847;  Hill  v.  Gray,  1  Starki  434,  2  E.  C. 
L.  167. 

United  States.  —  Stewart  v.  Wyoming  Cattle 
Ranche  Co.,  128  U.  S.  383;  Loewer  v.  Harris, 
57  Fed.  Rep.  368,  14  U.  S.  App.  615. 

Illinois.  —  Tolman  v.  Smith,  43  111.  App.  562. 

Indiana.  —  Firestone  v.  Werner,  1  Ind.  App. 
293. 

Iowa.  —  Gee  v.  Moss,  68  Iowa  318. 

Kentucky.  —  Hanks  v.  M'Kee,  2  Litt.  (Ky.) 
227,  13  Am.  Dec.  265;  Hughes  v.  Robertson, 
1  T.  B.  Mon.  (Ky.)  215,  15  Am.  Dec.  104; 
Singleton  v.  Kennedy,  9  B.  Mon.  (Ky.)  222; 
Faris  v.  Lewis,  2  B.  Mon.  (Ky.)  375;  Cope  v. 
Arberry,  2  J.  J.  Marsh.  (Ky.)  297;  Scott  v.  . 
Scott,  2  A.  K.  Marsh.  (Ky.)  217. 

Massachusetts.  —  French  v.  Vining,  102 
Mass.  132,  3  Am.  Rep.  440;  Emerson  v.  Brig- 
ham,  10  Mass.  197,  6  Am.  Dec.  109. 

Minnesota.  —  Marsh  v.  Webber,  13  Minn. 
109. 

Missouri.  —  Mc Adams  v.  Cates,  24  Mo.  223; 
Hayes  v.  Delzell,  21  Mo.  App.  679;  Manter  v. 
Truesdale,  57  Mo.  App.  435. 

New  Hampshire.  —  Stevens  v.  Fuller,  8  N. 
H.  463;   Hanson  v.  Edgerly,  29  N.  H.  343. 

New  York.  —  Miller  v.  Curtiss,  59  N.  Y. 
Super.  Ct.  503,  affirmed-vi\X.\\ow\.  opinion  in  133 
N.  Y.  622;  Nickley  v.  Thomas.  22  Barb.  (N. 
Y.)  652. 

North  Carolina.  —  Cobb  v.  Fogalman,  1  Ired. 
L.  (23  N.  Car.)  440;  Case  v.  Edney,  4  Ired.  L. 
(26  N.  Car.)  93;  Brown  v.  Gray,  6  Jones  L.  (51 
N.  Car.)  103,  72  Am.  Dec.  563;  Lunn  v.  Sher- 
mer,  93  N.  Car.  164. 
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Ohio.  —  Hadley  v.  Clinton  County  Import- 
ing Co.,  13  Ohio  St.  502,  82  Am.  Dec.  454. 

Pennsylvania.  —  Cornelius  v.  Molloy,  7  Pa. 
St.  293. 

South  Carolina.  —  Hough  v.  Evans,  4  Mc- 
Cord  L.  (S.  Car.)  169. 

Tennessee.  —  Cardwell  v.  McClelland,  3 
Sneed  (Tenn.)  150;  Smith  z\  Click,  4  Humph. 
(Tenn.)  186. 

Texas.  — Wintz  v.  Morrison,  17  Tex.  372,  67 
Am.  Dec.  658. 

Vermont.  —  Paddock  v.  Strobridge,  29  Vt. 
470;  Graham  v.  Stiles,  38  Vt.  578;  Maynard 
v.  Maynard,  49  Vt.  297. 

3.  Relation  of  Trust  and  Confidence  —  England. 
—  Central  R.  Co.  v.  Kisch,  L.  R.  2  H.  L.  99; 
Davies  v.  London,  etc.,  Ins.  Co.,  8  Ch.  Div. 
474;  Dunne  v.  English,  L.  R.  18  Eq.  524;  Dent 
v.  Bennett,  4  Myl.  &  C.  269;  Todd  v.  Wilson, 
9  Beav.  486;  Bellage  v.  Souther,  9  Hare  534. 

United  States.  — Jeffries  v.  Wiester,  2  Sawy. 
(U.  S.)  135;  Daniel  v.  Brown,  33  Fed.  Rep. 
849- 

California.  —  Warren  v.  Schainwald,  62  Cal. 
56;  Colton  v.  Stanford,  82  Cal.  351,  16  Am.  St. 
Rep.  137;  Meyers  v.  Merillion,  118  Cal.  352. 

Colorado.  —  Caldwell  v.  Davis,  10  Colo.  481, 
3  Am.  St.  Rep.  599. 

Connecticut.  —  Hemingay  v.  Coleman,  49 
Conn.  390,  44  Am.  Rep.  243. 

Georgia. — Capital  Bank  v.  Rutherford,  70 
Ga.  57;  Poullain  v.  Poullain,  76  Ga.  420. 

Illinois.  —  Hopkins  v.  Watt,  13  111.  298; 
Mason  v.  Bauman,  62  111.  76;  Miller  v. 
Whelan,  158  111.  544. 

Indiana.  —  McCormick  v.  Malin,  5  Blackf. 
(Ind.)  509. 

Iowa.  —  Green  v.  Peeso,  92  Iowa  261 ;  Purslow 
:\  Jackson,  93  Iowa  694. 

Kentucky.  —  Beard  v.  Campbell,  2  A.  K. 
Marsh.  (Ky.)  125,  12  Am.  Dec.  362;  Kruson  v. 
Kruson,  1  Bibb  (Ky.)  183. 

Maine.  —  Prentiss  v.  Russ,  16  Me.  30; 
Franklin  Bank  v.  Cooper,  36  Me.  179. 
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relation  of  trust  and  confidence  exists,  and  no  general  rule  can  be  formulated 
by  which  its  existence  can  be  determined.  The  question  must  depend  upon 
the  circumstances  of  the  particular  case.1 

(b)  Particular  Relations  —  Trustee  and  Cestui  Que  Trust.  —  Where  there  is  an 
actual  trust  relation,  the  duty  of  the  trustee  to  disclose  facts  is  clear.  A 
trustee  may  deal  with  his  cestui  que  trust,  but  in  doing  so  he  is  under  both  an 
equitable  and  a  legal  duty  to  disclose  all  facts  that  are  material.  If  he  is 
intentionally  silent  as  to  such  a  fact,  and  thereby  obtains  an  advantage,  he  is 
guilty  of  fraud  both  in  equity  and  at  law.8 

Principal  and  Agent. — A  relation  of  trust  and  confidence  exists  between  a 
principal  and  his  agent,  and  imposes  upon  the  agent  a  duty  to  disclose  all 
material  facts  in  dealing  with  his  principal.3 

Attorney  and  Client.  —  The  same  is  true  of  the  relation  of  attorney  and  client.* 

Physician  and  Patient.  —  The  relation  between  a  physician  or  surgeon  and  his 
patient  is  a  confidential  one  and  subject  to  the  same  rules  with  respect  to  the 
duty  to  disclose  facts,  as  govern  the  relation  of  attorney  and  client,  provided 
the  transaction  has  some  connection  with  the  relation.5 

Priest  and  Parishioner.  —  The  relation  of  priest  and  parishioner  is  also  within 
the  rule  so  as  to  require  the  former  to  disclose  all  material  facts  in  dealing 
with  the  latter.6 

Partners  occupy  a  relation  of  trust  and  confidence  within  the  meaning  of  the 


Michigan. — Gray  v.  Emmons,  7  Mich.  533; 
Moore  v.  Mandlebaum,  8  Mich.  435;  Tompkins 
v.  Hohister,  60  Mich.  470;  Finegan  v.  Theisen, 
92  Mich.  173. 

Missouri.  —  Pomeroy  v.  Benton,  57  Mo.  531. 

Nevada.  — Gruber  v.  Baker,  20  Nev.  453. 

New  Jersey.  —  Porter  v.  Woodruff,  36  N.  J. 
Eq.  174- 

New  York.  —  Howell  v.  Baker,  4  Johns.  Ch. 
(N.  Y.)  118;  Morris  v.  Budlong,  16  Hun  (N. 
Y.)  570;  Miller  v.  Curtiss,  59  N.  Y.  Super.  Ct. 
503,  affirmed  without  opinion  in  133  N.  Y.  622. 

Pennsylvania.  —  Kline  :.  Kline,  57  Pa.  St. 
120,  98  Am.  Dec.  206;  Bennett  v.  McMillin, 
179  Pa.  St.  146,  57  Am.  St.  Rep.  591. 

Tennessee.  —  Belcher  v.  Belcher,  10  Yerg. 
(Tenn.)  121. 

Vermont.  —  Brigham  v.  Dana,  29  Vt.  1. 

Virginia.  —  Crump  v.  U.  S.  Mining  Co.,  7 
Gratt.  (Va.)  352,  56  Am.  Dec.  116;  Sexton  v. 
Sexton,  9  Gratt.  (Va.)  204;  Thomas  v.  Turner, 
87  Va.  1;  Bosher  v.  Richmond,  etc..  Land  Co., 
89  Va.  455,  37  Am.  St.  Rep.  879;  Virginia 
Land  Co.  v.  Haupt,  90  Va.  533,  44  Am.  St. 
Rep.  939. 

West  Virginia.  —  Bell  v.  Bell,  3  W.  Va.  183. 

Wisconsin.  —  Bussian  v.  Milwaukee,  etc.,  R. 
Co.,  56  Wis.  325;  Wells  :•.  McGeoch,  71  Wis. 
196. 

1.  Dambmann  z:  Schulting,  75  N.  Y.  55. 
See  also  Juzan  v.  Toulmin,  9  Ala.  662,  44  Am. 
Dec.  448:  Griel  v.  Lomax,  89  Ala.  420. 

2.  Trustee  and  Cestui  Que  Trust.  —  Dalbiac  v. 
Dalbiac,  16  Ves.  Jr.  124;  Neville  v.  Wilkinson, 
1  Bro.  C.  C.  543;  Maddeford  v.  Austwick,  1 
Sim.  89.     See  the  title  Trusts  and  Trustees. 

This  rule  does  not  apply  to  a  purchase  by  a 
trustee  from  the  cestui  que  trust,  after  the  filing 
of  a  bill  by  the  latter  against  the  former  and 
others  to  avoid  a  sale  by  the  trustee.  This 
places  the  parties  in  direct  antagonism  in  any 
dealings  thereafter  between  them  for  Ihe  pur- 
chase of  the  interest  of  the  cestui  que  trust  by 
the  trustee,  and  if  the  former  desires  informa- 
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tion  from  the  latter  in  respect  to  the  property 
and  its  condition,  it  is  as  much  his  duty  to 
make  inquiry,  as  it  is  the  trustee's  duty  to 
give  information.  Whitesides  v.  Taylor,  105 
111.  496. 

3.  Principal  and  Agent.  —  Dunne  v.  English, 
L.  R.  18  Eq.  524;  Jeffries  v.  Wiester,  2  Sawy. 
(U.  S.)  135;  Mason  v.  Bauman,  62  111.  76; 
Moore  v.  Mandelbaum,  8  Mich.  435;  Porter  v. 
Woodruff,  36  N.  J.  Eq.  174;  McCormick  v. 
Malin,  5  Blackf.  (Ind.)  509;  Green  v.  Peeso,  92 
Iowa  261;  Miller  v.  Curtiss,  59  N.  Y.  Super. 
Ct.  503,  affirmed  without  opinion  in  133  N.  Y. 
622. 

Thus  if  an  agent  to  sell  property  fails  to  dis- 
close to  his  principal  information  which  he  has 
obtained  as  to  the  price  at  which  the  property 
can  be  sold,  and  purchases  it  himself  from  the 
principal,  selling  it  afterwards  for  a  much 
larger  sum,  he  is  guilty  of  a  fraud,  and  will 
be  required  to  account  to  the  principal  for  the 
excess.  Bell  v.  Bell,  3  W.  Va.  1S3.  For  a 
full  treatment  of  this  question,  see  the  title 
Agency,  vol.  r,  p.  1081. 

4.  Attorney  and  Client.  —  Todd  v.  Wilson,  9 
Beav.  486;  Miller  v.  Whelan,  158  111.  544; 
Gray  v.  Emmons,  7  Mich.  533;  Howell  v. 
Baker,  4  Johns.  Ch.  (N.  Y.)  11S;  Thomas  v. 
Turner,  87  Va.  1;  McCormick  v.  Malin,  5 
Blackf.  (Ind.)  509.  For  a  full  statement  of 
this  question,  see  the  title  Attorney  and 
Client,  vol.  3,  p.  332. 

5.  Physician  and  Patient.  —  r  Story's  Eq.  Jur., 
§  314;  Dent  v.  Bennett,  4  Myl.  &  C.  269;  Bus- 
sian v.  Milwaukee,  etc.,  R.  Co.,  56  Wis.  325. 
And  see  Bellage  v  Souther,  9  Hare  534.  Com- 
pare Alabama,  etc.,  R.  Co.  v.  Turnbull,  71 
Miss.  1029.  See  also  the  titles  Physicians 
and  Surgeons;  Reformation  and  Cancella- 
tion ;  Rescission;  Undue  Influence. 

6.  Priest  and  Parishioner. —  Finegan  v.  Thei- 
sen, 92  Mich.  173.  And  see  the  titles  Reforma- 
tion and  Cancellation;  Rescission;  Undue 
Influence. 
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rule,  and  in  dealing  with  each  other,  each  is  bound  to  disclose  all  material 
facts  known  to  him  and  not  known  to  the  other.1 

Quasi  Partners,  or  persons  who,  though  not  strictly  partners,  are  associated 
together  in  a  business  or  transaction,  are  also  within  the  rule.2 

Tenants  in  Common.  —  According  to  the  better  opinion,  where  tenants  in  com- 
mon of  property  are  not  engaged  jointly  in  purchasing  or  selling  such  prop- 
erty, so  as  to  be  partners  or  quasi  partners,  they  do  not  stand  in  such  a 
relation  of  mutual  trust  and  confidence  towards  each  other  in  respect  to  the 
sale  of  the  property,  that  each  is  bound  in  his  dealings  with  the  other  to 
communicate  the  facts  within  his  knowledge  which  may  affect  the  price  or 
value,  but  they  may  deal  with  each  other  as  if  they  were  owners  of  separate 
property.3  It  is  otherwise,  however,  if  one  tenant  in  common  is  the  agent  of 
the  others  in  the  management  or  sale  of  the  property,  or  if  for  any  reason  an 
actual  relation  of  trust  and  confidence  exists.4 

Husband  and  Wife  occupy  towards  each  other  a  relation  of  confidence,  and 
though  they  may  now  contract  with  each  other  in  most  jurisdictions,  they  are 
held  strictly  to  the  duty  to  make  full  disclosure  of  material  facts,  and  if  either 
fails  to  do  so,  and  thereby  obtains  an  undue  advantage,  there  is  fraud.5 

Persons  Contracting  to  Marry,  or  who  are  under  contract  to  marry,  are  also 
within  the  rule,  though  not  to  the  same  extent  as  husband  and  wife.6 


1.  Partners.  —  Maddeford  v.  Austwick,  I 
Sim.  89;  Warren  v.  Schainwald,  62  Cal.  56; 
Caldwell  v.  Davis,  10  Colo.  481,  3  Am.  St. 
Rep.  599;  Hopkins  v.  Watt,  13  111.  298;  Pome- 
roy  v.  Benton,  57  Mo.  531;  Brigham  v,  Dana, 
29  Vt.  1;  Bennett  :■.  McMillin,  179  Pa.  St.  146, 
57  Am.  St.  Rep.  591;  Sexton  v.  Sexton,  9 
Gratt.  (Va.)  204;  Wells  v.  McGeoch,  71  Wis. 
196.    See  the  title  Partnership. 

If  one  member  of  a  firm,  unknown  to  the 
other,  enters  into  a  combination  with  a  third 
person,  whereby  the  value  of  the  partnership 
assets  is  increased,  and  then  purchases  the 
interest  of  his  copartner  without  disclosing 
the  fact,  there  seems  to  be  no  doubt  but  that 
the  other  partner  may  maintain  an  action 
against  him  for  damages;  but  he  cannot  re- 
scind the  contract  of  dissolution  and  sale,  be 
cause  such  third  persons  are  guilty  of  no  fraud 
as  against  him.  Meyers  v.  Merillion,  118  Cal. 
352. 

2.  Quasi-Partners.  —  In  Colton  v.  Stanford,  82 
Cal.  351,  16  Am.  St.  Rep.  137,  it  was  held  that 
a  business  relation  between  several  persons 
associated  together  for  the  purpose  of  organiz- 
ing, controlling,  and  operating  railroads  and 
other  companies,  and  who  reposed  great  con- 
fidence in  each  other  in  respect  to  the  busi- 
ness, if  it  did  not  constitute  a  partnership,  was 
at  least  a  fiduciary  relation,  and  subject  to  the 
rule  governing  such  relations. 

Joint  Purchase  and  Sale.  —  Where  two  persons 
enter  into  a  joint  purchase  and  sale  of  land, 
and  one  of  them  attends  to  the  purchase  and 
sale,  there  is  a  confidential  and  trust  relation 
imposing  upon  the  latter  the  duty  to  disclose 
all  facts  in  relation  to  the  transaction,  and  a 
settlement  with  the  other  party  will  be  set 
aside  at  his  instance  if  there  is  any  material 
failure  to  disclose.  See  Purslow  v.  Jackson, 
0,3  Iowa  694.  Compare  Blewett  v.  McRae,  88 
Wis.  280. 

3.  Tenants  in  Common.  —  This  rule  was  laid 
down  in  Matthews  v.  Bliss,  22  Pick.  (Mass.) 
48,  where  it  was  held  that  a  tenant  in  common 
of  a  vessel,  in  contracting  with  his  cotenant 
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for  the  purchase  of  the  latter's  share,  was  un- 
der no  obligation  to  disclose  the  fact  that  a 
third  person  had  previously  agreed  with  him 
to  purchase  the  whole  of  the  vessel  at  a  higher 
rate. 

4.  In  Daniel  v.  Brown,  33  Fed.  Rep.  849,  it 
was  held  that  if  a  part  owner  of  a  mine  fraudu- 
lently conceals  from  his  co-owner  his  discov- 
ery of  rich  ore,  and  buys  his  co-owner's  in- 
terest in  the  mine  at  much  less  than  its  value, 
the  sale  will  be  set  aside.  See  also  Gruber  v. 
Baker,  20  Nev.  453.  And  see  the  title  Joint 
Tenants  and  Tenants  in  Common. 

5.  Husband  and  Wife.  —  See  the  titles  Hus- 
band and  Wife;  Undue  Influence. 

6.  Persons  Contracting  to  Marry,  or  Under  Con- 
tract to  Marry.  —  A  man  or  woman,  before 
marrying,  or  contracting  to  marry,  is  bound 
to  disclose  any  fact  within  his  or  her  knowl- 
edge constituting  a  legal  or  physical  impedi- 
ment to  marriage,  as  a  prior  undissolved  mar- 
riage, impotency,  and,  in  case  of  a  woman, 
the  fact,  if  it  exists,  that  she  is  already  with 
child  by  another  man.  An  intentional  failure 
to  do  so  will  constitute  fraud,  and  be  ground 
for  avoiding  the  marriage  or  contract  to  marry. 
Van  Houten  v.  Morse,  162  Mass.  414,  44  Am. 
St.  Rep.  373;  Reynolds  v.  Reynolds,  3  Allen 
(Mass.)  605;  Gring  v.  Lerch,  112  Pa.  St.  244, 
56  Am.  Rep.  314. 

For  a  full  treatment  of  this  question  see  the 
titles  Breach  of  Promise  of  Marriage,  vol. 
4,  pp.  892-895;  Marriage. 

Antenuptial  Contracts.  —  In  Kline  v.  Kline,  57 
Pa.  St.  120,  98  Am.  Dec.  206,  it  was  said  in 
substance:  The  relation  of  persons  betrothed 
to  each  other  is  one  of  unbounded  confidence, 
especially  on  the  part  of  the  woman;  they  are 
not  in  the  same  category  with  buyers  and 
sellers,  and  are  not  dealing  with  each  other  at 
arm's  length.  When  parties  are  about  to 
marry  and  enter  into  an  antenuptial  contract 
in  relation  to  their  estates,  it  is  the  duty  of 
each  to  be  frank  and  unreserved  in  the  dis- 
closure of  all  circumstances  bearing  on  the 
contemplated  agreement,  and  any  designed 
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Parent  and  Child.  —  A  confidential  relation  exists  between  parent  and  child, 
though  the  child  may  have  attained  his  or  her  majority,  and  any  undue 
advantage  obtained  by  either  in  contracting  with  the  other,  though  through 
a  mere  failure  to  disclose  facts,  will  be  ground  for  rescission.1 

A  Guardian  and  His  Ward  are  also  within  the  rule.  A  guardian,  in  dealing  with 
his  ward,  even  after  termination  of  the  guardianship,  is  bound  to  act  with  the 
utmost  fairness,  and  to  disclose  all  material  facts  known  to  him  and  not 
known  to  the  ward.2 

Debtor  and  Creditor.  —  The  mere  relation  of  debtor  and  creditor  is  not  a 
relation  of  confidence,  so  as  to  make  it  the  duty  of  the  debtor  to  disclose  to 
the  creditor  the  fact  or  amount  of  his  indebtedness.3 

(c)  Dealings  Between  Strangers  —  aa.  Confidence  Actually  Reposed.  —  A  relation  of 
confidence  may  exist,  either  in  fact  or  in  contemplation  of  law,  even  as 
between  strangers,  who  occupy  towards  each  other  none  of  the  legal  relations 
mentioned  in  the  preceding  paragraphs.  If  a  person  knows  that  another  is 
relying  on  his  judgment  and  knowledge  in  contracting  with  him,  although 
there  is  no  such  recognized  confidential  relation  as  those  above  mentioned, 
and  he  does  not  state  material  facts  within  his  knowledge,  he  is  guilty  of 
fraud,  for  knowingly  to  permit  another  to  act  as  though  the  action  were  con- 
fidential, and  yet  not  state  material  facts,  is  fraudulent.4 

bb.  Facts  Equally  Within  the  Means  of  Knowledge  of  Both  Parties.  —  It  is 
the  general  rule  that,  when  persons  are  dealing  with  each  other  at  arm's 
length,  and  there  is  no  actual  relation  of  trust  or  confidence  between  them, 
neither  is  under  any  duty  in  the  absence  of  inquiry,  to  disclose  facts  which 
are  equally  within  the  means  of  knowledge  of  both  ;  and  if  one  fails  to  do  so 
he  is  not  guilty  of  fraud,  either  for  the  purpose  of  an  action  of  deceit,  or  for 
the  purpose  of  rescission  at  law  or  in  equity.* 

cc  Facts  Peculiarly  Within  the  Knowledge  of  One  Party.  —  Even  when  a  fact 
is  peculiarly  within  the  knowledge  or  means  of  knowledge  of  one  of  the 

and  material  concealment  ought  to  avoid  such  United  States.  —  Laidlaw  v.  Organ,  2  Wheat, 

contract,  at  the  will  of  the  party  injured.    See  (U.  S.)  178;  Blydenburgh  v.  Welsh,  I  Baldw. 

the  title  Husband  and  Wife.  (U.  S.)  331. 

1.  Parent  and  Child.  —  See  the  title  Parent  Alabama.  —  Burnett  v.  Stanton,  2  Ala.  181; 
and  Child.  Armstrong  v.  Bufford,  51  Ala.  410;  Moses  v. 

2.  Guardian  and  Ward.  —  See  the  title  Guard-  Katzenberger,  84  Ala.  95. 

IAN  and  Ward.  Illinois.  —  Kohl  v.  Lindley,  39  111.  195,  89 

3.  Debtor  and  Creditor. — Sankey  v.  McElevey,  Am.  Dec.  294;  Cogel  r.  Kniseley,  89  111.  598; 
104  Pa.  St.  265,  49  Am.  Rep.  575.  In  this  case  Roper  v.  Sangamon  Lodge  No.  6,  etc.,  91  111. 
it  was,  therefore,  held  thftt  mere  silence  or  518,  33  Am.  Rep.  60. 

concealment  by  the  debtor  without  affirmative  Indiana.  —  McAroy  v.  Wright,  25  Ind.  22. 

misrepresentation  will  not  toll  the  running  of  Iowa.  —  Dean  v.  Morey,  33  Iowa  120. 

the  statute  of  limitations.    See  also  Troup  v.  Maine.  —  Hobbs  v.  Parker,  3t  Me.  143. 

Smith,  20  Johns.  (N.  Y.)  33;  Allen  v.  Mille,  17  Mississippi.  —  Hall  v.  Thompson,  I  Smed.  & 

Wend.  (N.  Y.)  202;  Baines  v.  Williams,  3  Ired.  M.  (Miss.)  443. 

L.  (25  N.  Car.)  481;  Fee  v.  Fee,  10  Ohio  469,  Missouri.  —  Stewart  v.  Dugin,  4  Mo.  245,  28 

36  Am.  Dec.  103;  Smith  v.  Bishop,  9  Vt.  110,  Am.  Dec.  348;  Barnard  v.  Duncan,  38  Mo.  170, 

31  Am.  Dec.  607.  90  Am.  Dec.  416. 

4.  Dealings  Between  Strangers  —  Confidence  Montana.  —  Kircher  v.  Conrad,  9  Mont.  191, 
Actually  Reposed. —  Bennett  v.  McMillin,  179  18  Am.  St.  Rep.  731. 

Pa.  St.  146,  57  Am.  St.  Rep.  591.    And  see  Nebraska. — Jones  v.  Edwards,  I  Neb.  170. 

Emmons  v.  Moore,  85  111.  304;  McCormick  v.  New  Jersey.  —  Corby  v.  Drew,  55  N.  J.  Eq. 

Malin,  5  Blackf.  (Ind.)  509;  Beard  v.  Camp-  387. 

bell,  2  A.  K.  Marsh.  (Ky.)  125,  12  Am.  Dec.  New  York.  —  People's  Bank  v.  Bogart,  81 

362;  Virginia  Land  Co.  v.  Haupt,  90  Va.  533,  N.  Y.  101,  37  Am.  Rep  481. 

44  Am.  St.  Rep.  939.  North  Carolina.  —  Thompson   v.  Morris,  5 

But  compare  with  the  cases  just  cited,  Hem-  Jones  L.  (50  N.  Car.)  151;  Brown  v.  Gray,  6 

ingway  v.  Coleman,  49  Conn.  390,  44  Am.  Jones  L.  (51  N.  Car.)  103,  72  Am.  Dec.  563; 

Rep.  243.  Walsh  v.  Hall,  66  N.  Car.  233. 

5.  Facts  as  to  Which  the  Parties  Have  Equal  Ohio.  —  Hadley  v.  Clinton  County  Importing 
Means  of  Knowledge  —  England.  —  Keates   r,.  Co.,  13  Ohio  St.  502,  82  Am.  Dec.  454. 
Cadogan,  10  C.  B.  591,  70  E.  C.  L.  591;  South-  Pennsylvania.  —  Kintzing  v.  McElrath,  5  Pa. 
erne  v.  Howe,  2  Rolle  5:  Hill  v.  Balls,  2  H.  St.  467;   Harris  v.  Tyson,  24  Pa.  St.  347,  64. 
&  N.  299.  Am.  Dec.  661;  Butler's  Appeal,  26  Pa.  St.  63; 
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parties,  he  is  under  no  duty  to  disclose  it,  if  he  is  dealing  with  the  other  party 
at  arm's  length,  and  the  fact  is  not  one  as  to  which  the  other  party  has  a 
right  to  expect  information.1  As  to  some  facts,  however,  even  when  the 
parties  are  dealing  at  arm's  length,  one  of  them  may  have  the  right  to  rely 
upon  the  other's  volunteering  information,  so  as  to  raise  a  corresponding  duty 
to  disclose,  and  in  such  a  case  intentional  silence  will  amount  to  fraud.  "  As 
a  general  rule,"  it  has  been  said,  "  each  party  is  bound  in  every  case  to  com- 
municate to  the  other  his  knowledge  of  material  facts,  provided  he  knows  the 
other  to  be  ignorant  of  them,  and  they  be  not  open  and  naked,  or  equally 
within  the  reach  of  his  observation."* 


Rockafellow  v.  Baker,  41  Pa.  St.  319,  80  Am. 
Dec.  624;  McCall  v.  Davis,  56  Pa.  St.  431,  94 
Am.  Dec.  92. 

1.  Facts  Peculiarly  Within  One  Party's  Knowl- 
edge or  Means  of  Knowledge  —  England.  —  Fox 
v.  Mackreth,  2  Bro.  C.  C.  420;  Turner  v. 
Harvey,  I  Jac.  178;  Ex  p.  Hammond,  6  De  G. 
M.  &  G.  699. 

United  States.  —  Laidlaw  v.  Organ,  2  Wheat. 
(U.  S.)  178. 

Alabama.  —  Van  Arsdale  v.  Howard,  5  Ala. 
596. 

Connecticut.  —  Otis  v.  Raymond,  3  Conn.  413. 

Illinois.  —  Mitchell  v.  McDougall,  62  111.  498; 
Jackson  v.  Miner,  101  111.  550. 

Indiana.  —  Frenzel  v.  Miller,  37  Ind.  1; 
Tippecanoe  County  v.  Reynolds,  44  Ind.  509. 

Kentucky.  —  Williams  v.  Beazley,  3  J.  J. 
Marsh.  (Ky.)  578;  Smith  v.  Fisher,  5  J.  J. 
Marsh.  (Ky.)  194;  Taylors,  Bradshaw,  6  T.  B. 
Mon.  (Ky.)  145,  17  Am.  Dec.  132. 

Louisiana.  —  Faulk  v.  Hough,  14  La.  Ann. 
670. 

Massachusetts.  —  Matthews  v.  Bliss,  22  Pick. 
(Mass.)  48. 

Michigan.  —  Williams  v.  Spurr,  24  Mich.  335. 

New  Jersey.  —  Crowell  v.  Jackson,  53  N.  J. 
L.  656;  Corby  v.  Drew,  55  N.  J.  Eq.  387. 

New  York.  —  Shank  v.  Shoemaker,  18  N.  Y. 
489;  Dambmann  v.  Schulting,  75  N.  Y.  55; 
People's  Bank  v.  Bogart,  8r  N.  Y.  101,  37  Am. 
Rep.  481;  McMichael  v.  Kilmer,  76  N.  Y.  36, 
reversing  12  Hun  (N.  Y.)  336;  Bench  v.  Shel- 
don, 14  Barb.  (N.  Y.)  73;  Carpenter  v.  Dan- 
forth,  52  Barb.  (N.  Y.)  581. 

North  Carolina.  —  Setzar  v.  Wilson,  4  Ired. 
L.  (26  N.  Car.)  501;  Smith  v.  Beatty,  2  Ired. 
Eq.  (37  N.  Car.)  456,  40  Am.  Dec.  435. 

Pennsylvania.  —  Kintzing  v.  McElrath,  5  Pa. 
St.  467;  Harris  v.  Tyson,  24  Pa.  St.  347,  64 
Am.  Dec.  661;  Butler's  Appeal,  26  Pa.  St.  63; 
Neill  v.  Shamburg,  158  Pa.  St.  263. 

2.  2  Kent's  Com.  482. 

This  rule  has  been  applied  in  a  number  of 
cases: 

England. — Cross  v.  Gardner,  Carth.  90,  1 
Show.  68;  Coaks  v.  Boswell,  L.  R.  11  App. 
232;  Peto  v.  Blades,  5  Taunt.  659,  1  E.  C.  L. 
225;  Stevens  v.  Adamson,  2  Stark.  422,  3  E.  C. 
L.  472;  Jones  v.  Bowden,  4  Taunt.  847;  Hill 
v.  Gray,  1  Stark.  434,  2  E.  C.  L.  167;  Evans  v. 
Edmonds,  22  L.  J.  C.  P.  211. 

Canada.  —  Budd  v.  McLaughlin,  10  Mani- 
toba L.  Rep.  75. 

Alabama.  —  Cullum  v.  Branch  of  State  Bank, 
4  Ala.  21,  37  Am.  Dec.  725;  Camp  v.  Camp,  2 
Ala.  632,  36  Am.  Dec.  425;  Morgan  v.  Patrick, 
7  Ala.  187;  Bryant  v.  Boothe,  30  Ala.  311,  68 
Am.  Dec.  117. 


Arkansas.  —  Turner  v.  Huggins,  14  Ark.  21: 
Du  Val  v.  Marshall,  30  Ark.  230;  Merritt  v. 
Robinson,  35  Ark.  483. 

California.  —  Alvarez  v.  Brannan,  7  Cal.  503, 
68  Am.  Dec.  275;  Guardian  F.,  etc.,  Assur. 
Co.  v.  Thompson,  68  Cal.  208. 

Connecticut.  —  Bartholomew  v.  Warner,  32 
Conn.  98,  85  Am.  Dec.  251. 

Illinois.  —  Lockridge  v.  Foster,  5  111.  569; 
Bryan  v.  Primm,  1  111.  59;  Mitchell  v.  Mc- 
Dougall, 62  111.  498. 

Indiana.  —  Firestone  v.  Werner,  1  Ind.  App. 
293. 

Kansas.  —  Nairn  v.  Ewalt,  51  Kan.  355. 

Kentucky.  —  Carr  v.  Callaghan,  3  Litt.  (Ky.) 
365;  Hanks  v.  M'Kee,  2  Litt.  (Ky.)  227,  13  Am. 
Dec.  265;  Hughes  v.  Robertson,  1  T.  B.  Mon. 
(Ky.)  215,  15  Am.  Dec.  104;  Waters  v.  Mat- 
tingly,  1  Bibb  (Ky.)  244,  4  Am.  Dec.  631;  Ken- 
nedy v.  Johnson,  2  Bibb  (Ky.)  12,  4  Am.  Dec. 
666;  Peebles  v.  Stephens,  3  Bibb  (Ky.)  324, 
6  Am.  Dec.  660;  Faris  v.  Lewis,  2  B.  Mon. 
(Ky.)376;  Breckinridge  v.  Moore,  3  B.  Mon.  (Ky.) 
635;  Singleton  v.  Kennedy,  9  B.  Mon.  (Ky.) 
222;  Scott  v.  Scott,  2  A.  K.  Marsh.  (Ky.)  217; 
Cope  v.  Arberry,  2  J.  J.  Marsh.  (Ky.)  297; 
Reading  v.  Price,  3  J.  J.  Marsh.  (Ky.)  62,  19 
Am.  Dec.  162;  Prewitt  v.  Singleton,  3  J.  J. 
Marsh.  (Ky.)  708;  Williams  v.  Beazley,  3  J.  J. 
Marsh.  (Ky.)  578;  Smith  v.  Fisher,  5  J.  J.  Marsh. 
(Ky.)  194;  Rogers  v.  Thornton,  (Ky.  1897)  42 
S.  W.  Rep.  97;  Greenby  v.  Brooks,  13  Ky.  L. 
Rep.  298. 

Maine. — Junkins  v.  Simpson,  14  Me.  364; 
Prentiss  v.  Russ,  16  Me.  30;  Abbott  v.  Mar- 
shall, 48  Me.  44;  Downing  v.  Dearborn,  77  Me. 

457-' 

Massachusetts.  —  Emerson  v.  Brigham,  IO 
Mass.  197,  6  Am.  Dec.  109;  Peckham  v.  Hol- 
man,  11  Pick.  (Mass.)  484;  French  v.  Vining, 
102  Mass.  132,  3  Am.  Rep.  440;  Minor  v. 
Sharon,  112  Mass.  477,  17  Am.  Rep.  122. 

Minnesota.  —  Marsh  v.  Webber,  13  Minn. 
109;  Johnson  v.  Wallower,  15  Minn.  472,  18 
Minn.  288. 

Alississippi.  —  Hoopes  v.  Newman,  2  Smed. 
&  M.  (Miss.)  71 ;  Simmons  v.  Cutreer,  12  Smed. 
&  M.  (Miss.)  584;  Patterson  v.  Kirkland,  34 
Miss.  423. 

Missouri.  —  McAdams  v.  Cates,  24  Mo.  223; 
Hayes  v.  Delzell,  21  Mo.  App.  679;  Barron  v. 
Alexander,  27  Mo.  530;  Cecil  v.  Spurger,  32 
Mo.  462,  82  Am.  Dec.  140;  Manter  v.  Trues- 
dale,  57  Mo.  App.  435;  Gottschalk  v.  Kircher, 
109  Mo.  170;  Grigsby  v.  Stapleton,  94  Mo.  423. 

Nevada.  —  Fishback  v.  Miller,  15  Nev.  428. 

New  Hampshire.  —  Stevens  v.  Fuller,  8  N. 
H.  463;  Hanson  v.  Edgerly,  29  N.  H.  343. 

New  Jersey.  —  Sooy  v.  State,  39  N.  J.  L.  135; 
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dd.  Knowledge  of  the  Other's  Ignorance — Correction  of  Misapprehension. —  It 
has  been  held  that  the  mere  circumstance  that  one  of  the  parties  knows  that 
the  other  is  acting  in  ignorance  of  a  particular  fact,  and  that  the  fact  is 
material  and  would  influence  him  if  known,  is  not  alone  sufficient  to  impose  a 
duty  to  disclose  the  same,  if  the  party  has  not  done  or  said  anything  to  con- 
tribute to  the  misapprehension.1  This,  however,  is  not  always  true.  A  person 
may  accomplish  a  fraud  by  taking  advantage  of  a  delusion  known  to  exist  in 
the  mind  of  another.2 

et.  Statement  or  Conduct  Causing  Misapprehension.  —  Where  a  party  has  by  his 
representations  or  conduct  contributed  to  another's  misapprehension,  and 
intentionally  fails  to  correct  the  misapprehension,  he  is  guilty  of  fraud.3 

ff.  Silence  Causing  Misapprehension. — And  there  maybe  cases  in  which  the 
relation  of  the  parties  or  the  surrounding  circumstances  are  such  that  the 
silence  of  one  of  the  parties  reasonably  causes  a  misapprehension  of  facts  on 
the  part  of  the  other.  In  such  a  case  there  is  a  duty  to  correct  the  misappre- 
hension.4 


Torrey  v.  Buck,  2  N.  J.  Eq.  366;  Horton  v. 
Handvil,  41  N.  J.  Eq.  57. 

New  York. — Jeffrey  v.  Bigelow,  13  Wend. 
(N.  Y.)  518,  28  Am.  Dec.  476;  Van  Bracklin  v. 
Fonda,  12  Johns.  (N.  Y.)  468,  7  Am.  Dec.  339; 
Nickley  v.  Thomas,  22  Barb.  (N.  Y.)  652;  Paul 

Hadley.  23  Barb.  (N.  Y.)  521;  Divine  v.  Mc- 
Cormick,  50  Barb.  (N.  Y.)  116;  Brown  v. 
Montgomery,  20  N.  Y.  287,  75  Am.  Dec.  404; 
Hoe  v.  Sanborn,  21  N.  Y.  552,  78  Am.  Dec. 
163;  Cesar  v.  Karutz,  60  N.  Y.  229,  19  Am. 
Rep.  164;  Boston  Nat.  Bank  v.  Armour, 
(Supreme  Ct.)  6  N.  Y.  Supp.  714. 

North  Carolina.  —  Cobbw.  Fogalman,  1  Ired. 
L.  (23  N.  Car.)  440;  Case  v.  Edney,  4  Ired.  L. 
(26  N.  Car.)  g3;  Brown  v.  Gray,  6  Jones  L.  (51 
N.  Car.)  103,  72  Am.  Dec.  563;  Lunn  v.  Sher- 
mer,  93  N.  Car.  164. 

Ohio.  —  Hadley  v.  Clinton  County  Import- 
ing Co.,  13  Ohio  St.  502,  82  Am.  Dec.  454; 
Dihsmore  v.  Tidball,  34  Ohio  St.  418. 

Pennsylvania.  —  Cornelius  v.  Molloy,  7  Pa. 
St.  293;  Cook  v.  Grant,  16  S.  &  R.  (Pa.)  198, 
16  Am.  Dec.  564;  Forster  v.  Gillam,  13  Pa.  St 
340. 

South  Carolina.  —  Hough  ,v.  Evans,  4  Mc- 
Cord  L.  (S.  Car.)  169. 

Tennessee.  —  Mullins  v.  Jones,  1  Head 
(Tenn.)  517;  Cardwell  v.  McClelland,  3  Sneed 
(Tenn.)  150;  Smith  v.  Click,  4  Humph.  (Tenn.) 
186;  Ingram  v.  Morgan,  4  Humph.  (Tenn.)  66, 
40  Am.  Dec.  626;  Trigg  v.  Read,  5  Humph. 
(Tenn.)  529,  42  Am.  Dec.  447;  Baker  v.  Sea- 
horn,  1  Swan  (Tenn.)  54,  55  Am.  Dec.  724; 
Napier  v.  Elam,  6  Yerg.  (Tenn.)  108:  George 
v.  Johnson,  6  Humph.  (Tenn.)  36,  44  Am.  Dec. 
288. 

Texas.  —  Wintz  v.  Morrison,  17  Tex.  372,  67 
Am.  Dec.  658:  Texas  Elevator,  etc.,  Co.  v. 
Mitchell,  7  Tex.  Civ.  App.  222;  Mitchell  v. 
Zimmerman.  4  Tex.  79,  51  Am.  Dec.  717; 
George  v.  Taylor,  55  Tex.  97. 

Vermont.  —  Paddock  v.  Strobridge,  29  Vt. 
470;  Graham  v.  Stiles,  3S  Vt.  578;  Maynard  v. 
Maynard,  49  Vt.  297. 

Virginia.  —  Pollard  v.  Rogers,  4  Call  (Va.) 
239;  Bedford  v.  Hickman,  5  Call  (Va.)  236,  2 
Am.  Dec.  590;  Virginia  Land  Co.  v.  Haupt,  90 
Va.  533,  44  Am.  St.  Rep.  939. 

Wisconsin.  —  Dowling  v.  Lawrence,  58  Wis. 
282. 
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1.  Knowledge  of  the  Other's  Ignorance  of  a  Fact 
—  Duty  to  Correct  Misapprehension.  —  People's 
Bank  v.  Bogart,  81  N.  Y.  101,  37  Am.  Rep. 
481;  Davies  v.  London,  etc.,  Ins.  Co.,  8  Ch. 
Div.  469. 

"  *  Passive  acquiescence  in  a  self-deception  ' 
cannot  be  put  on  the  same  footing  as  an  active 
encouragement  of  it  which  has  the  nature  of 
'  aggressive  deceit.'  "  Pollock  on  Contracts 
514,  citing  Smith  v.  Hughes,  L.  R.  6  Q.  B. 
603,  and  Keates  v.  Cadogan,  10  C.  B.  591,  70 
E.  C.  L.  591. 

2.  Hill  v.  Gray,  r  Stark.  434,  2  E.  C.  L.  167; 
Busch  v.  Wilcox,  82  Mich.  315,  336,  21  Am.  St. 
Rep.  563;  Paddock  v.  Strobridge,  29  Vt.  470; 
Manter  v.  Truesdale,  57  Mo.  App.  435. 

In  Georgia  it  is  expressly  declared  by  statute 
that  "  concealment  of  material  facts  may,  in 
itself,  amount  to  a  fraud,  *  *  *  where  one 
party  knows  that  the  other  is  laboring  under 
a  delusion  with  respect  to  the  property  sold  or 
the  condition  of  the  other  parly,  and  he  keeps 
silence."  Code,  §  2635.  See  Harlow  v.  Cleg- 
horn,  65  Ga.  680. 

Failure  to  Correct  Erroneous  Opinion  Expressed 
by  Third  Person.  —  In  entering  into  a  contract 
it  is  not  fraud  for  one  of  the  parties  to  remain 
silent  as  to  the  correctness  of  an  opinion  ex- 
pressed by  a  stranger  at  the  time  that  the  con- 
tract is  made,  although  the  opinion  may 
influence  prejudicially  the  other  party  to  the 
contract.  Williams  v.  Beazley,  3  J.  J.  Marsh. 
(Ky.)  579- 

3.  Correction  of  Misapprehension  Caused  by  Mis- 
statement. —  Reynell  v.  Sprye,  1  De  G.  M.  &  G. 
709;  Davies  v.  London,  etc.,  Ins.  Co.,  S  Ch. 
Div.  469;  Loewer  v.  Harris,  57  Fed.  Rep.  368; 
Mooney  v.  Davis,  75  Mich.  18S,  13  Am.  St. 
Rep.  425. 

The  doclrine  is  thus  stated  by  Mr.  Pollock 
in  his  work  on  "  Principles  of  Contracts," 
page  491:  "  It  is  sufficient  if  it  appear  that  the 
one  party  knowingly  assisted  in  inducing  the 
other  to  enter  into  the  contract  by  leading  him 
to  believe  that  which  was  known  to  be  false. 
Thus  it  is  where  one  party  has  made  an  inno- 
cent misrepresentation,  but,  on  discovering  the 
error,  does  nothing  to  undeceive  the  other." 
And  see  infra,  this  subdivision,  Failure  to  Dis- 
close Change  of  Circumstances. 

4.  Correction  of  Misapprehension  Caused  by 
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gg.  Failure  to  Disclose  Change  of  Circumstances.  —  It  has  been  said  that  where 
a  person  makes  a  representation  that  is  true  at  the  time  it  is  made,  and  facts 
afterwards  arise,  before  it  is  acted  upon,  which  render  it  false,  he  cannot  be 
made  liable  in  an  action  of  deceit  because  of  his  failure  to  disclose  the  change 
of  circumstances.'  This  view,  however,  cannot  be  supported.  The  contrary 
has  been  held  where  the  representation  and  nondisclosure  have  been  relied  upon 
as  ground  for  rescission,  on  the  ground  that  there  is  a  duty  in  such  a  case  to 
disclose  the  change  of  circumstances,  and  there  is  no  good  reason  why  such 
nondisclosure  should  not  also  support  an  action  of  deceit.8 

Representations  as  to  Solvency.  —  If,  after  a  merchant  has  made  a  statement  to  a 
commercial  agency  as  to  his  financial  condition,  there  is  a  change  for  the  worse 
in  his  circumstances,  it  is  his  duty  to  notify  the  agency,  in  order  that  persons 
who  deal  with  him  may  not  be  misled  as  to  the  extent  of  credit  which  they 
may  safely  give;  and  if  he  fails  to  do  so,  and  obtains  credit  on  the  strength  of 
the  original  rating  by  the  agency,  he  is  guilty  of  fraud.3 

Failure  to  Disclose  Falsity  of  Statement  Believed  to  Be  True  When  Made.  —  When  a  per- 
son makes  a  statement  which  he  believes  to  be  true  at  the  time  it  is  made,  but 
which,  before  it  is  acted  upon,  he  discovers  to  be  false,  he  is  guilty  of  fraud  if 
he  fails  to  correct  the  statement.4 

Discovery  of  Falsity  of  Statement  After  Consummation  of  Contract.  —  But  when  a  false 
statement  is  innocently  made,  a  contract  induced  thereby  cannot  be  avoided 
because  of  failure  to  correct  the  same  after  discovery  of  its  falsity,  if  its  falsity 
was  not  discovered  until  after  the  contract  was  consummated.5 

Changing  State  of  Aifairs.  —  It  is  fraud  for  a  person  to  secretly  change  the  state 
of  affairs  and  then  procure  another  to  do  an  act  into  which  the  true  state  of 
affairs  enters  as  a  motive.6 

(3)  Inquiry  and  Denial  or  Concealment  of  Knowledge.  —  The  general  rule 
that  nondisclosure  of  fact  is  not  fraud  does  not  apply  where  inquiry  is  made 


Silence. —  Hill  v.  Gray,  I  Stark.  434,  2  E.  C. 
L.  167;  Parrish  v.  Thurston,  87  Ind.  437; 
Firestone  v.  Werner,  1  Ind.  App.  203. 

1.  Failure  to  Disclose  Change  of  Circumstances. 
—  Per  Lord  Justice  Cotton  and  Lord  Justice 
James,  in  Arkwright  v.  Newbold,  17  Ch.  Div. 
325.  See  also  Corbett  v.  Gilbert,  24  Ga.  454. 
And  see  supra,  this  title,  Falsity  of  Representa- 
tions. 

2.  Decisions  to  the  Contrary.  —  In  Traill  v. 
Baring,  4  De  G.  J.  &  S.  318,  it  was  held  that  a 
contract  of  reinsurance  was  voidable  under 
such  circumstances,  and  Lord  Justice  Turner 
stated  the  rule  generally  "  that  if  a  person 
makes  a  representation  by  which  he  induces 
another  to  take  a  particular  course,  and  the 
circumstances  are  afterwards  altered  to  the 
knowledge  of  the  party  making  the  represen- 
tation, but  not  to  the  knowledge  of  the  party 
to  whom  the  representation  is  made,  and  are 
so  altered  that  the  alteration  of  the  circum- 
stances may  affect  the  course  of  conduct  which 
may  be  pursued  by  the  party  to  whom  the 
representation  is  made,  it  is  the  imperative 
duty  of  the  party  who  has  made  the  represen- 
tation to  communicate  to  the  party  to  whom 
the  representation  has  been  made  the  altera- 
tion of  those  circumstances;  and  that  this  court 
will  not  hold  the  party  to  whom  the  represen- 
tation has  been  made  bound  unless  such  a 
communication  has  been  made."  See  also 
Underhill  v.  Horwood,  10  Ves.  Jr.  225;  Rey- 
nell  v.  Sprye,  1  De  G.  M.  &  G.  660;  Davies  v. 
London,  etc.,  Ins.  Co.,  8  Ch.  Div.  46q. 

In  Janes  v.  Mercer  University,  17  Ga.  515, 
it  was  held  that  where,  on  application  to  a  per- 
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son  for  a  donation  to  a  school,  it  was  repre- 
sented to  be  a  manual  labor  school,  and  he 
agreed,  on  that  account,  to  make  a  donation, 
and  afterwards  the  manual  labor  feature  was 
abolished,  the  representation  was  a  fraud  upon 
him,  and  he  was  not  bound  to  make  the  dona- 
tion. 

This  principle  was  recognized  and  applied 
in  Loewer  v.  Harris,  57  Fed.  Rep.  368,  to  a 
case  in  which  the  owner  of  a  business  enter- 
prise, who  had  agreed  to  sell  the  same  and 
made  representations  as  to  the  rate  of  profit, 
upon  which  the  purchaser  placed  reliance  in 
entering  into  a  contract,  failed  to  disclose  a 
decline  in  the  profits  of  the  business  between 
the  date  of  his  agreement  to  sell  and  the  sign- 
ing of  the  contract  of  sale.  It  was  held  that 
this  was  fraud  for  the  purpose  of  an  action  of 
deceit. 

3.  Representations  as  to  Solvency.  —  Mooney 
v.  Davis,  75  Mich.  188,  13  Am.  St.  Rep.  425. 
And  see  Boaz  v.  Coulter  Mfg.  Co.,  (Tex.  Civ. 
App.  1897)  40  S.  W.  Rep.  866;  Howell  v.  Ber- 
ger,  19  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  315; 
Smith  v.  Frank,  2  Robt.  (N.  Y.)  626. 

4.  Subsequent  Discovery  that  Statement  Was 
False.  —  Reynell  v.  Sprye,  I  De  G.  M.  &  G. 
660;  Davies  v.  London,  etc.,  Ins.  Co.  8  Ch. 
Div.  469  (see  the  quotation  from  this  case  in 
the  note  at  the"beginning  of  this  subdivision); 
Petti  crew  v.  Chellis,  4r  N.  H.  95. 

5.  Falsity  of  Statement  Discovered  After  Con- 
tract Is  Consummated. —  Pettigrew  v.  Chellis, 
41  N.  H.  gq. 

6.  Fraud  by  Changing  State  of  Affairs.  —  Lan- 
caster County  Bank  v.  Albright,  21  Pa.  St.  228. 

Volume  XIV. 


Failure  to  Disclose  Facts 


FRAUD  AND  DECEIT. 


and  Concealment 


of  a  party  and  he  denies  the  knowledge  which  he  has,  or  conceals  the  same  by 
evasive  answers.1  But  mere  silence  is  not  necessarily  fraud,  even  when  inquiry 
is  made,  for  a  person  is  not  bound  to  answer  inquiries  as  to  matters  which  he 
is  under  no  duty  to  disclose,  so  long  as  he  does  not,  by  his  silence,  lead  the 
other  party  to  believe  that  he  is  without  knowledge.3 

(4)  Suggestion  of  Doubt.  — If  a  person,  who  has  actual  knowledge  that  a 
certain  fact  exists,  suggests  a  doubt  as  to  its  existence,  there  is  such  a  suppres- 
sio  veri  and  suggestio  falsi,  as  to  make  him  guilty  of  a  false  representation.3 

(5)  Mental  Incapacity  of  Party.  —  If  one  of  the  parties  to  a  contract  is  in 
a  weak  mental  condition,  by  reason  of  old  age,  intoxication,  or  any  other 
cause,  to  the  knowledge  of  the  other  party,  the  latter  is  under  an  equitable 
duty  to  disclose  all  material  facts,  and  if  he  fails  to  do  so,  a  court  of  equity 
will  grant  relief,  though  the  mental  incapacity  may  not  be  sufficient  to  render 
the  contract  voidable  at  law.4 

(6)  Particular  Transactions — (a)  Sales  of  Real  Property. —  By  the  weight  of 
authority,  though  the  parties  are  dealing  at  arm's  length,  the  vendor  of  real 
property  is  under  a  legal  and  equitable  duty  to  disclose  defects  in  his  title 
and  incumbrances  on  the  property,  known  to  him  and  not  known  to  the  pur- 
chaser,5 or  a  deficiency  in  quantity  of  which  he  knows,6  or  facts  affecting  the 
quality  and  value  which  are  peculiarly  within  his  knowledge  and  which  are 
not  ascertainable  by  the  purchaser.7  But  there  is  no  duty  to  make  disclosure 
as  to  facts  which  are  open  and  readily  ascertainable  by  the  purchaser,8  or 
facts  of  which  he  has  no  right  to  expect  the  vendor  to  volunteer  information.* 


1.  Denial  or  Concealment  When  Inquiry  Is 
Made.  —  Roseman  v.  Canovan,  43  Cal.  110; 
James  v.  Crosthwait,  97  Ga.  673;  Smith  v. 
Beatty,  2  Ired.  Eq.  (37  N.  Car.)  456,  40  Am. 
Dec.  435;  Croyle  v.  Moses,  90  Pa.  St.  250,  35 
Am.  Rep.  654;  Baker  v.  Seahorn,  1  Swan 
(Tenn.)  54,  55  Am.  Dec.  724;  Howard  v. 
Gould,  28  Vt.  523,  67  Am.  Dec.  728;  Reming- 
ton Sewing  Mach.  Co.  v.  Kezertee,  49  Wis. 
409. 

In  Georgia  there  is  a  statute  expressly  de- 
claring it  10  be  fraud  to  evade  the  truth  when 
direct  inquiry  is  made.    Code,  §  2635. 

In  Broughton  v.  Winn,  60  Ga.  486,  this  pro- 
vision was  applied  where  a  person  upon  being 
Inquired  of  as  to  certain  facts,  of  which  he  had 
knowledge,  referred  the  inquirer  to  his  clerk. 

2.  Mere  Failure  to  Answer  Inquiries.  —  This 
was  decided  bv  the  Supreme  Court  of  the 
United  States  in  Laidlaw  v.  Organ,  2  Wheat. 
(U.  S.)  178.  See  also  BIydenburgh  v.  Welsh, 
I  Baldw.  (U.  S.)  331;  Smith  v.  Hughes,  L.  R.  6 
Q.  B.  597. 

3.  Suggestion  of  Doubt  by  One  Having  Actual 
Knowledge.  —  Baker  v.  Seahorn,  1  Swan 
(Tenn.)  54,  55  Am.  Dec.  724. 

4.  Mental  Incapacity  of  Party  to  Contract.  — 

Crane  v.  Conklin,  1  N.J.  Eq.  346,  22  Am.  Dec. 
519.    And  see  the  title  Undue  Influence. 

5.  Nondisclosure  by  Vendor  of  Land  —  Defects 
in  Title  and  Incumbrances  —  A labama.  —  Cullum 
v.  Branch  of  State  Bank,  4  Ala  21,  37  Am. 
Dec.  725;  Morgan  v.  Patrick,  7  Ala.  187;  Bry- 
ant v.  Boothe,  30  Ala.  311,  68  Am.  Dec.  117. 

Kentucky.  —  Kennedy  v.  Johnson,  2  Bibb 
(Ky.)  12,  4  Am.  Dec.  666;  Carr  v.  Callaghan, 
3  Litt.  (Ky.)  365. 

Mississippi.  —  Hall  v.  Thompson,  1  Smed.  & 
M.  (Miss.)  443. 

Missouri.  —  Hayes  v.  Delzell,  21  Mo.  App. 
679;  Barnard  v.  Duncan,  38  Mo.  170,  go  Am. 
Dec.  416. 

Pennsylvania.  —  Cook  v.  Grant,  16  S.  &  R. 
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(Pa.)  198,  16  Am.  Dec.  564;  Forster  v.  Gillam, 
13  Pa.  St.  340. 

Tennessee. — Mullins  v.  Jones,  1  Head 
(Tenn.)  517;  Ingram  v.  Morgan,  4  Humph. 
(Tenn.)  66,  40  Am.  Dec.  626;  Napier  v.  Elam, 
6  Yerg.  (Tenn.)  108. 

Virginia.  —  Pollard  v.  Rogers,  4  Call  (Va.) 
239- 

And  see  the  title  Vendor  and  Purchaser. 

In  Alvarez  v.  Brannan,  7  Cal.  503,  68  Am. 
Dec.  275,  one  who  had  undertaken  to  sell  land 
after  having  already  sold  and  conveyed  it  to 
another  was  held  guilty  of  a  fraud,  and  the 
person  to  whom  the  second  sale  was  made 
was  allowed  to  rescind  and  recover  the  pur- 
chase money  paid  by  him. 

In  Rogers  v.  Thornton,  (Ky.  1897)  42  S.  W. 
Rep.  97,  it  was  held  that  the  purchaser  of  land 
by  a  quitclaim  deed  could  maintain  an  action 
against  the  grantor,  where  the  grantor  did  not 
in  fact  own  the  land,  and  fraudulently  con- 
cealed the  pendency  of  an  action  to  set  aside 
the  conveyance  to  her  from  her  father  as 
fraudulent. 

In  Peebles  v.  Stephens,  3  Bibb  (Ky.)  324,  6 
Am.  Dec.  660,  it  was  held  that  a  contract  for 
the  sale  of  land  would  be  rescinded  because 
of  the  vendor's  failure  to  disclose  the  fact  that 
the  land  was  covered  by  two  adverse  claims 
and  elder  patents. 

6.  Deficiency  in  Quantity.  —  Bedford  v.  Hick- 
man, 5  Call  (Va.)  236,  2  Am.  Dec.  590.  See 
the  title  Vendor  and  Purchaser. 

7.  Facts  Affecting  Quality  and  Value.  —  Mitch- 
ell v.  McDougall,  62  111.  498.  See  also  Lock- 
ridge  v.  Foster,  5  111.  569. 

8.  Facts  Readily  Ascertainable.  —  Marriner  v. 
Dennison,  78  Cal.  202;  Hall  v.  Thompson,  I 
Smed.  &  M.  (Miss.)  443;  McCall  v.  Davis,  56 
Pa.  St.  431,  94  Am.  Dec.  92.  And  see  the  title 
Vendor  and  Purchaser. 

9.  Thus  the  vendor  is  under  no  duty  to  dis- 
close to  the  purchaser  his  knowledge  of  the 
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The  Purchaser  of  real  property  is  under  no  duty  to  disclose  to  the  vendor  the 
presence  of  minerals,  oil,  or  gas,  or  other  facts  affecting  the  value  of  the  land.1 

(b)  Leases  of  Real  Property.  —  A  lessor  of  real  property  is  not  bound  to  disclose 
defects  in  the  condition  of  the  premises  or  other  facts  which  are  equally  within 
the  means  of  knowledge  of  the  lessee;2  but  he  is  bound  to  disclose  the  facts 
that  the  premises  are  infected  with  a  contagious  disease  and  other  facts 
peculiarly  within  his  knowledge.3 

(c)  Sales  of  Personal  Property.  —  The  Seller  of  personal  property  is  ordinarily  under 
no  duty  to  volunteer  information  as  to  patent  defects,  where  there  is  an 
opportunity  to  inspect,  or  as  to  extrinsic  facts  affecting  the  value  of  the 
property,  which  are  equally  within  the  reach  of  inquiry  or  examination  by  the 
purchaser;4  but  he  must  disclose  want  of  title  or  defects  in  his  title,5  and 
incumbrances,6  and  he  must  disclose  latent  defects  in  the  quality  of  the 
property.' 


proposed  location  of  a  railroad  affecting  the 
value  of  the  property,  and  failure  to  do  so  is 
not  fraud.  Marriner  v.  Dennison,  78  Cal.  202. 
See  the  title  Vendor  and  Purchaser. 

1.  Nondisclosure  by  Purchaser  of  Real  Property 
—  Illinois.  —  Mitchell  v.  McDougall,  62  111. 
498. 

Michigan.  —  Williams  v.  Spurr,  24  Mich.  335. 
New  Jersey.  —  Corby  v.  Drew,  55  N.  J.  Eq. 

387. 

North  Carolina.  —  Smith  v.  Beatty,  2  Ired. 
Eq.  (37  N.  Car.)  456,  40  Am.  Dec.  435. 

Pennsylvania.  —  Kinlzingw.  McElrath,  5  Pa. 
St.  467;  Harris  v.  Tyson,  24  Pa.  St.  347,  64 
Am.  Dec.  661;  Butler's  Appeal,  26  Pa.  St.  63; 
Neill  v.  Shamburg,  158  Pa.  St.  263. 

West  Virginia.  —  Pennybacker  v.  Laidley,  33 
W.  Va.  624. 

And  see  Setzar  v.  Wilson,  4  Ired.  L.  (26  N. 
Car.)  501. 

The  purchaser  of  land  from  one  who  acts  on 
the  supposition  that  his  own  right  is  defective 
by  reason  of  the  supposed  validity  of  a  convey- 
ance, is  not  bound  to  disclose  his  knowledge 
that  the  conveyance  is  fraudulent,  the  means 
of  information  being  equally  within  the  power 
of  both.    Kintzing  v.  McElrath,  5  Pa.  St.  467. 

The  purchaser  must  take  care  not  to  make 
any  positive  false  representations,  or  to  re- 
sort to  any  artifice  to  mislead  the  vendor  or 
prevent  inquiry  or  ascertainment  of  the  truth 
by  him.  Livingston  v.  Peru  Iron  Co.,  2  Paige 
(N.  Y.)  390,  reversed  on  another  poini  in  9 
Wend.  (N.  Y.)  511;  Prescott  v.  Wright,  4  Gray 
(Mass.)  46r. 

For  a  full  treatment  of  the  purchaser's  duty 
to  disclose  facts,  see  the  title  Vendor  and 
Purchaser. 

2.  Nondisclosure  by  Lessor.  —  In  Keates  v. 
Cadogan,  10  C.  B.  591,  70  E.  C.  L.  591,  it  was 
held  that  the  lessee  of  a  house  could  not  main- 
tain an  action  of  deceit  against  the  lessor  for 
mere  failure  to  disclose  the  fact  that  the  house 
was  in  a  ruinous  and  unsafe  condition,  though 
the  lessor  knew  when  he  leased  it  that  the 
lessee  required  it  for  immediate  occupation. 

3.  In  Minor  v.  Sharon,  112  Mass.  477,  it  was 
held  that  an  action  would  lie  against  the  les- 
sor of  a  dwelling-house  which  was  so  infected 
with  small-pox  as  to  endanger  the  health  of 
the  inhabitants,  where  he  leased  the  same  for 
a  habitation,  without  disclosing  its  condition, 
to  one  who  was  ignorant  of  its  condition,  and 
who,  without  contributory  negligence  on  his 
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part,  was  attacked  by  the  disease.  In  this 
case  the  action  was  based  upon  negligence, 
but  the  opinion  clearly  shows  that  an  action 
may  be  sustained  on  the  ground  of  fraud, 
where  the  lessor  had  knowledge  of  the  danger- 
ous condition  of  the  premises.  See  also  Cesar 
v.  Karutz,  60  N.  Y.  229,  19  Am.  Rep.  164. 

For  a  full  treatment  of  the  lessor's  duty  to 
disclose  facts  see  the  title  Landlord  and  Ten- 
ant. 

Sale  of  Lease  After  Forfeiture.  —  Whe  re  an 

auctioneer  sold  a  lease  which  he  knew  to  have 
been  forfeited  in  consequence  of  a  breach  of 
covenant  by  the  lessee  and  failed  to  disclose 
the  forfeiture,  and  the  purchaser  bought  the 
lease  in  ignorance  of  the  breach  of  covenant 
and  forfeiture,  it  was  held  that  the  auctioneer 
had  been  guilty  of  deceit  and  was  liable  for 
damages.  Stevens  v.  Adamson,  2  Stark.  422, 
5  E.  C.  L.  472. 

4.  Nondisclosure  by  Seller  of  Personal  Property 
—  Patent  Defects. —  Burnett  v.  Stanton,  2  Ala. 
181 ;  Armstrong  v.  Bufford,  51  Ala.  410;  Kohl 
v.  Lindley,  39  111*.  195,  89  Am.  Dec.  294;  Stew- 
art v.  Dugin,  4  Mo.  245,  28  Am.  Dec.  348; 
Kircher  v.  Conrad,  9  Mont.  191,  18  Am.  St. 
Rep.  731;  Rockafellow  v.  Baker,  41  Pa.  St. 
319,  80  Am.  Dec.  624.    And  see  the  title  Sales. 

Property  Not  Present.  —  If  the  property  is  not 
present  at  the  time  of  the  sale  so  as  to  give  the 
purchaser  an  opportunity  to  inspect  it,  the 
seller  is  bound  to  disclose  visible  defects. 
Hanks  v.  M'Kee,  2  Litt.  (Ky.)  227,  13  Am. 
Dec.  265. 

5.  Defects  in  Title.  —  If  a  person  sells  goods 
that  do  not  belong  to  him,  knowing  this  fact, 
and  fails  to  disclose  his  want  of  title,  he  is 
liable  to  the  purchaser  in  an  action  of  deceit, 
or  the  purchaser  may  rescind  and  recover  the 
consideration  paid.  Cross  v.  Gardner,  Carth. 
90,  1  Show.  68;  Peto  v.  Blades,  5  Taunt.  659, 
1  E.  C.  L.  225;  Bartholomew  v.  Warner,  32 
Conn.  98,  85  Am.  Dec.  251;  Scott  v.  Scott,  2  A. 
K.  Marsh.  (Ky.)  217;  Abbott  v.  Marshall,  48 
Me.  44.    And  see  the  title  Sales. 

6.  Incumbrances.  —  Firestone  v.  Werner,  1 
Ind.  App.  293;  Merritt  v.  Robinson,  35  Ark. 
483;  Abbott  v.  Marshal],  48  Me.  44;  Junkins 
v.  Simpson,  14  Me.  364.  And  see  the  title 
Sales. 

7.  Latent  Defects  in  Quality.  —  If  the  seller  of 
goods  fails  to  disclose  latent  defects  he  is  liable 
to  the  purchaser  for  the  damages  sustained. 
If  he  did  not  know  of  the  defect,  his  liability 
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The  Purchaser  of  personal  property  is  not  bound  to  disclose  to  the  seller  any 
intrinsic  or  extrinsic  fact  or  circumstance  affecting  its  value,  though  the  fact 
or  circumstance  may  be  peculiarly  within  his  knowledge,  and  though  it  would 
prevent  the  sale  if  known  to  the  seller.1 

(d)  Negotiation  of  Commercial  Paper. —  It  has  been  held  that  the  holder  of  com- 
mercial paper,  in  negotiating  it,  is  bound  to  disclose  all  material  facts  which 
affect  its  validity  and  value,  and  which  are  known  to  him  an  dare  not  equally 
within  the  means  of  knowledge  of  the  purchaser.2 

(e)  Stock  Subscriptions  and  Sales  of  Stock.  —  The  promoters  of  a  proposed  corpora- 
tion and  the  directors  of  a  corporation  already  organized,  occupy  a  relation  of 
trust  and  confidence  towards  persons  whom  they  invite  or  solicit  to  subscribe 
for  or  purchase  shares  in  the  company,  and  their  intentional  omission  to  dis- 
close material  facts  is  as  much  fraud  as  a  positive  misrepresentation  would  be.3 


rests  on  the  ground  of  implied  warranty.  See 
the  title  Implied  Warranty.  If  he  did  know 
of  the  defect,  he  is  liable  on  the  ground 
of  fraud  and  an  action  of  deceit  will  lie 
against  him,  or  the  purchaser  may  rescind. 
Hanks  v.  M'Kee,  2  Litt.  (Ky.)  227,  13  Am. 
Dec.  265;  Hughes  v.  Robertson,  I  T.  B. 
Mon.  (Ky.)  215,  15  Am.  Dec.  104;  Faulk  v. 
Hough,  14  La.  Ann.  670;  Emerson  v.  Brigham, 
10  Mass.  197,  6  Am.  Dec.  109;  McAdams  v. 
Cates  24  Mo.  223;  Cecil  v.  Spurger,  32  Mo. 
462,  82  Am.  Dec.  140;  Hoe  v.  Sanborn,'  21  N. 
Y.  552,  78  Am.  Dec.  163;  Brown  v.  Gray,  6 
Jones  L.  (51  N.  Car.)  103,  72  Am.  Dec.  563; 
Lunn  v.  Shermer,  93  N.  Car.  164;  Hadley  v. 
Clinton  County  Importing  Co.,  13  Ohio  St. 
502,  82  Am.  Dec.  454;  Cardwellz/.  McClelland, 
3  Sneed  (Tenn.)  150;  Smith  v.  Click,  4  Humph. 
(Tenn.)  186;  Biker  v.  Seahorn,  1  Swan  (Tenn.) 
54,  55  Am.  Dec.  724;  Paddock  v.  Strobridge, 
29  Vt.  470.    And  see  the  title  Sales. 

In  Cornelius  v.  Molloy,  7  Pa.  St.  293,  the  de- 
fendant was  held  liable  in  an  action  of  deceit 
for  selling  as  copper  an  article  which  he  knew 
to  be  something  else,  without  disclosing  such 
fact. 

The  seller  of  an  animal  is  liable  in  an  action 
of  deceit  for  failure  to  disclose  the  fact  that  it 
is  diseased,  when  he  knows  this  fact,  and  the 
disease  is  not  readily  discoverable  on  inspec- 
tion. Grigsby  v.  Stapleton,  94  Mo.  423;  Van 
Bracklin  v.  Fonda,  12  Johns.  (N".  Y.)  468,  7 
Am.  Dec.  339;  Jeffrey  v.  Bigelow,  13  Wend. 
(N.  Y.)  518,  28  Am.  Dec.  476;  George  v.  John- 
son, 6  Humph.  (Tenn.)  36,  44  Am.  Dec.  288; 
Wintz  v.  Morrison,  17  Tex.  372,  67  Am.  Dec.  658. 

There  are  some  cases  which  hold  that  in  the 
case  of  an  executed  sale  of  personal  property 
the  seller  is  not  liable  in  damages  arising  from 
latent  defects  known  to  him  and  unknown  to 
the  purchaser,  except  where  he  has  warranted 
the  property,  or  has  made  false  representa- 
tions, or  has  used  some  active  means  to  con- 
ceal such  defects,  or  some  artifice  to  deceive 
or  mislead  the  purchaser,  or,  in  olher  words, 
that  mere  silence,  even  as  to  latent  defects,  is 
no  ground  for  an  action  of  deceit.  Paul  v. 
Hadley,  23  Barb.  (N.  Y.)  521. 

1.  Nondisclosure  by  Purchaser  of  Personal 
Property.  —  Fox  v.  Mackreth,  2  Bro.  C.  C.  420; 
Turner  v.  Harvey,  1  Jac.  178;  Laidlaw  v. 
Organ,  2  Wheat.  (U.  S.)  178:  Smith  v.  Fisher, 
5  J.  J.  Marsh.  (Ky.)  194;  Williams  v.  Beazley, 
3  J.  J.  Marsh.  (Ky.)  578;  Bench  v.  Sheldon  14 
Barb.  (N.  Y.)  73.    See  the  title  Sales. 
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The  Purchaser  of  a  Judgment  or  Other  Chose  in 
Action  is  under  no  obligation,  in  the  absence 
of  special  circumstances,  to  disclose  facts 
affecting  its  value.  Butler's  Appeal,  26  Pa. 
St.  63. 

A  Purchaser  of  Stock  in  a  Corporation  is  in  the 

same  position  as  a  purchaser  of  a  chattel  with 
regard  to  disclosure  of  facts  affecting  the  value 
of  the  stock.  There  is  no  duty  to  disclose  such 
facts  unless  there  is  some  special  relation  of 
trust  or  confidence.  And  the  fact  that  the  pur- 
chaser is  an  officer  of  the  corporation  has  been 
held  not  to  establish  such  a  relation.  Crowell 
v.  Jackson,  53  N.  J.  L.  656;  Carpenter  v. 
Danforth,  52  Barb.  (N.  Y.)  581;  Tippecanoe 
County  v.  Reynolds,  44lnd.  509.  See  the  title 
Stock  and  Stockholders. 

2.  Nondisclosure  in  Negotiating  Commercial 
Paper. — Thus  in  Brown  v.  Montgomery,  20 
N.  Y.  287,  75  Am.  Dec.  404,  it  was  held  that  a 
broker  on  selling  commercial  paper  must  dis- 
close all  facts  known  to  him  adverse  to  the 
credit  of  the  parties  responsible  for  the  pay- 
ment of  it,  irrespective  of  his  opinion  upon 
them;  and  that  his  failure  to  do  so  is  fraud, 
which,  if  such  parties  are  in  fact  insolvent, 
constitutes  a  good  defense  to  an  action  by  the 
person  on  whose  behalf  the  paper  was  sold, 
against  the  buyer,  for  the  price.  See  also  Bos- 
ton Nat.  Bank  v.  Armour,  (Supreme  Cl.)  6  N. 
Y.  Supp.  714. 

In  Prentiss  v.  Russ,  16  Me.  30,  it  was  held 
that  the  seller  of  a  note  was  bound  to  disclose 
the  fact,  known  to  him  and  unknown  to  the 
purchaser,  that  the  note  was  void  because  of 
failure  of  consideration. 

In  Hoopes  v.  Newman,  2  Smed.  &  M.  (Miss.) 
71,  it  was  held  that  a  sale  and  transfer  of 
paper  with  the  knowledge  that  nothing  is  due 
upon  it,  and  without  disclosing  this  fact,  is  a 
fraud  upon  the  purchaser.  See  the  title  Bills 
and  Notes,  vol.  4,  pp.  474-477. 

But  it  has  been  held  that  in  negotiating  a 
bill  the  holder  is  not  bound  to  disclose  the  fact 
thai  it  is  not  drawn  against  funds,  or  that  it 
is  accommodation  paper.  People's  Bank  v. 
Bogart,  81  N.  Y.  101,  37  Am.  Rep.  4S1.  And 
see  Ex  p.  Hammond.  6  De  G.  M.  &  G.  699. 

3.  Subscriptions  for  Stock  and  Sales  of  Stock.  — 
Virginia  Land  Co.  v.  Haupt,  90  Va.  533,  44 
Am.  St.  Rep.  939.  See  also  Coles  v.  Kennedy, 
81  Iowa  360,  25  Am.  St.  Rep.  503;  Crump  r. 
U.  S.  Mining  Co.,  7  Gratt.  (Va.)  352.  56  Am. 
Dec.  116.  See  the  title  Stock  and  Stock- 
holders. 
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Sales  of  Stock  by  a  stockholder  are  governed  by  the  same  rules,  with  respect  to  the 
duty  to  disclose  facts,  as  apply  to  the  sale  of  any  other  personal  property.1 

(f)  Contracts  of  insurance.  —  In  contracts  of  insurance,  particularly  of  marine- 
insurance,  the  parties  are  regarded  as  occupying  a  relation  of  confidence.  The 
insured  is  bound  to  state  all  facts  within  his  knowledge  which  would  have  an 
influence  upon  the  terms  of  the  contract,  and  which  are  not  known,  or  may 
be  supposed  by  him  not  to  be  known,  to  the  insurer;  and  if  he  intentionally 
fails  to  do  so,  he  is  guilty  of  a  fraud.2 

(g)  Contracts  of  Suretyship  and  Guaranty  —  Suretyship.  —  It  has  been  said  that  a  con- 
tract of  suretyship  is  not  one  in  which  there  is  a  universal  obligation  to  make 
a  fiTll  disclosure  of  all  material  facts.3  There  are  many  cases,  however,  in 
which  mere  disclosure  has  been  held  ground  for  avoiding  a  contract  of  surety- 
ship, and  it  has  been  said  by  a  court  which  laid  down  the  rule  above  stated, 
that  "  very  little  said  which  ought  not  to  have  been  said,  and  very  little  not 
said  which  ought  to  have  been  said,"  will  be  sufficient  to  avoid  a  contract.4 

Guaranty.  —  It  has  also  been  held  that  the  contract  of  guaranty  is  not  one  in 
which  there  is  a  duty  to  make  full  disclosure,  as  the  parties  are  regarded  as 
acting  at  arm's  length  and  on  equal  terms;  but  such  contracts,  it  would  seem, 
must  be  governed  by  the  same  rules  as  contracts  of  suretyship.5 

(h)  Compromises.  —  In  the  absence  of  any  special  relation  of  trust  and  confi- 
dence, there  is  no  duty  to  disclose  facts  in  compromising  a  claim  or  a  suit,6 


1.  Sale  of  Stock  by  Stockholder. — Tippecanoe 
County  v.  Reynolds,  44  Ind.  509;  Crowell  v. 
Jackson,  53  N.  J.  L.  656.  See  supra,  this  sec- 
tion. Sales  of  Personal  Property.  And  see  the 
title  Stock  and  Stockholders. 

2.  Contracts  of  Insurance.  —  Bufe  v.  Turner,  6 
Taunt.  338,  1  E.  C.  L.  406.  Seethe  titles  Fire 
Insurance,  vol.  13;  Life  Insurance;  Marine 
Insurance. 

3.  Contracts  of  Suretyship.  —  Davies  v.  Lon- 
don, etc.,  Ins.  Co.,  8  Ch.  Div.  469;  Booth  v. 
Storrs,  75  111.  438.  And  see  American  Credit 
Indemnity  Co.  v.  Wimpfheimer,  14  N.  Y.  App. 
Div.  503. 

In  Ham  v.  Greve,  34  Ind.  18,  it  was  held 
that  where  one  is  about  to  take  a  note,  with  a 
surety  thereon,  from  a  person  whom  he  knows 
to  be  insolvent,  the  mere  fact  that  he  does  not 
voluntarily  and  without  solicitation  disclose 
to  the  proposed  surety  the  insolvency  of  the 
principal  will  not  release  the  surety. 

And  in  Roper  v.  Sangamon  Lodge  No.  6,  91 
111.  518.  33  Am.  Rep.  60,  it  was  held  that  if  a 
person,  knowing  another  to  be  utterly  insolv- 
ent, purposes  to  credit  him  if  he  will  procure 
sureties,  he  cannot  be  held  guilty  of  a  fraud 
by  failing  to  apprise  the  surety  of  the  insolv- 
ency of  his  principal;  but  if  the  person  giving 
the  credit  makes  use  of  any  artifice  to  throw 
the  surety  off  his  guard  and  lull  him  into  a 
false  security,  and  he  is  thereby  deceived,  this 
will  amount  to  a  fraud. 

4.  Per  Fry,  J.,  in  Davies  v.  London,  etc., 
Ins.  Co.,  8  Ch.  Div.  469. 

In  Graves  v.  Lebanon  Nat.  Bank,  10  Bush 
(Ky.)  23,  19  Ant.  Rep.  50,  it  was  held  that  per- 
sons proposing  to  become  sureties  to  a  corpora- 
tion for  the  good  conduct  and  fidelity  of  an 
officer  to  whose  custody  its  moneys  and  other 
valuables  are  to  be  intrusted,  have  a  right  to 
be  treated  with  perfect  good  faith,  and  that  if 
the  directors  are  aware  of  seciet  facts  ma- 
terially affecting  and  increasing  the  obliga- 
tions of  the  sureties,  the  latter  are  entitled  to 
have  these  facts  disclosed  to  them,  if  a  proper 
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opportunity  is  presented.  See  also  Sooy  v. 
State,  39  N.  J.  L.  135;  Griswold  v.  Hazard,  141 
U.  S.  260;  Dinsmore  v.  Tidball,  34  Ohio  St. 
411. 

In  Franklin  Bank  v.  Cooper,  36  Me.  179,  it 
was  held  that  to  accept  a  surety  known  to  be 
acting  upon  a  belief  that  there  are  no  unusual 
circumstances  by  which  the  risk  will  be  ma- 
terially increased,  while  the  party  thus  accept- 
ing knows  that  there  are  circumstances,  and 
withholds  the  knowledge  of  them  from  the 
surety,  though  having  a  suitable  opportunity 
to  communicate  them,  is  a  legal  fraud,  which 
discharges  the  surety;  and  that  the  bond  of  a 
bank  cashier,  therefore,  framed  to  cover  past 
as  well  as  future  delinquencies,  will  be  invalid 
as  against  a  surety,  if  his  name  was  procured 
at  the  desire  of  the  directors,  when  they  knew 
that  past  defalcations  existed,  of  which  he 
was  ignorant,  and  withheld  the  knowledge 
from  him,  though  with  a  suitable  opportunity 
to  communicate  it.  See  to  the  same  effect 
Guardian  F.,  etc.,  Assur.  Co.  v.  Thompson, 
68  Cal.  208. 

For  a  full  treatment  of  the  duty  to  disclose 
facts  in  the  case  of  contracts  of  suretyship,  see 
the  title  Suretyship. 

5.  Guaranty.  —  American  Credit  Indemnity 
Co.  v.  Wimpfheimer,  14  N.  Y.  App.  Div.  498. 
See  the  cases  cited  in  the  second  and  third 
notes  preceding. 

6.  Compromise  of  Claim  or  Suit.  —  Mills  v.  Lee, 
6  T.  B.  Mon.  (Ky.)  91,  17  Am.  Dec.  118.  See 
also  McMichael  v.  Kilmer,  76  N.  Y.  36,  revers- 
ing 12  Hun  (N.  Y.)  336;  Shank  v.  Shoemaker, 
18  N.  Y.  489;  Darr.bmann  v.  Schulting,  75  N. 
Y.  55;  Graham  v.  Meyer,  99  N.  Y.  611,  affirm- 
ing 33  Hun  (N.  Y.)  489.  Compare  Trigg  v. 
Read,  5  Humph.  (Tenn.)  529,  42  Am.  Dec  447. 
See  the  title  Accord  and  Satisfaction,  vol.  1, 
p.  428;  Composition  with  Creditors,  vol.  6, 
p.  392;  Release. 

In  Jackson  v.  Miner,  101  111.  550,  it  was  held 
that  a  compromise  by  a  debtor  with  his  credit- 
ors, by  which  he  paid  fifty  cents  on  the  dollar 
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for  ordinarily  there  is  no  case  in  which  the  parties  deal  more  clearly  at  arm's 
length.1 

(7)  Failure  to  Disclose  Insolvency  —  Insolvency  of  a  Third  Person.  —  It  is  per- 
haps safe  to  say  that  a  party  to  a  contract  is  bound  to  disclose  the  insolv- 
ency of  a  third  person  whenever  the  fact  of  his  insolvency  is  material,  and  is 
peculiarly  within  his  knowledge.  At  any  rate,  there  are  a  number  of  cases  in 
which  failure  to  disclose  the  insolvency  of  a  third  person  has  been  held  to 
amount  to  fraud.2 

Failure  to  Disclose  One's  Own  Insolvency.  —  The  same  rule,  however,  does  not  apply 
to  a  person's  failure  to  disclose  his  own  insolvency.  It  may  be  regarded  as 
settled  law  that  it  is  not  fraud  for  a  person  in  dealing  with  another  and  obtain- 
ing credit,  merely  to  fail  to  disclose  the  fact  that  he  is  insolvent,  if  no  inquiry 
is  made  as  to  his  financial  condition.  And  it  makes  no  difference  in  such  a 
case  that  he  is  intentionally  silent,  and  knows  that  the  other  party  is  ignorant 
of  his  circumstances.3 


of  his  indebtedness,  and  procured  releases, 
would  not  be  set  aside,  in  the  absence  of  proof 
of  any  false  representations  or  fraud  except 
his  omission  to  inform  his  creditors  thai  he 
had  held  the  title  to  certain  houses  and  lots, 
and  had  made  a  gift  of  them  to  another. 

1.  Mills  v.  Lee,  6  T.  B.  Mon.  (Ky.)  91,  17 
Am.  Dec.  118. 

2.  Failure  to  Disclose  Insolvency  of  Third  Per- 
son.—  Thus  in  Bruce  v.  Ruler,  2  M.  &'R.  3, 
17  E.  C.  L.  290,  where  the  defendant  induced 
the  plaintiff  to  accept  in  his  stead  a  tenant 
known  to  him  to  be  insolvent,  but  made  no 
positive  representation  in  regard  to  his  solv- 
ency, the  court  held  that  the  fact  of  his  offer- 
ing him  to  take  his  own  place  was  equivalent 
to  a  representation  that  he  was  solvent,  and 
by  making  the  offer  with  the  knowledge  of 
his  insolvency,  the  defendant  was  guilty  of  a 
fraud. 

As  was  stated  in  another  place,  it  is  fraud 
for  the  seller  of  commercial  paper  to  fail  to 
disclose  the  insolvency  of  the  party  liable 
thereon.  Brown  v.  Montgomery,  20  N.  Y. 
287,  75  Am.  Dec.  404.  See  supra,  this  section, 
Particular  Transactions  —  Negotiation  of  Com- 
mercial Paper. 

3.  Failure  to  Disclose  One's  Own  Insolvency  — 
United  States.  —  Morrow  Shoe  Mfg.  Co.  v. 
New  England  Shoe  Co.,  60  Fed.  Rep.  341,  18 
U.  S.  App.  616;  Biggs  v.  Barry,  2  Curt.  (U. 
S.)  259;  Cleaveland  v.  Richardson,  132  U.  S. 
318. 

Alabama.  —  Le  Grand  v.  Eufaula  Nat.  Bank, 
81  Ala.  123,  60  Am.  Rep.  140;  Lockwood  v. 
Fitts,  90  Ala.  150. 

Arkansas.  —  Gavin  v.  Armistead,  57  Ark. 
574,  38  Am.  St.  Rep.  262;  May  v.  Dyer,  57 
Ark.  441. 

California.  —  Bell  v.  Ellis,  33  Cal.  620  {over- 
ruling  Seligman  v.  Kalkman,  8  Cal.  207). 

Connecticut.  —  Morrill  v.  Blackman,42  Conn. 
324- 

Georgia.  —  Littlejohn  z .  Drennon,  95  Ga.  743. 

Illinois.  —  People  v.  Healy,  128  111.  9,  15 
Am.  St.  Rep.  90;  Blow  v.  Gage,  44  111.  208; 
Farwell  v.  Hanchetl,  120  111.  573;  Ryan  v. 
Brant,  42  111.  78;  Bowen  v.  Schuler,  41  111.  193; 
Reticker  v.  Katzenstein,  26  111.  App.  33; 
Morris  v.  Reticker,  27  111.  App.  601;  Singers. 
Holdridge,  23  111.  App.  87. 

Indiana.  —  Conant  v.  National  State  Bank, 
121  Ind.  323. 


So 


Iowa.  —  Oswego  Starch  Factory  v.  Lendrum, 
57  Iowa  573,  42  Am.  Rep.  53;  Houghtaling  v. 
Hills,  59  Iowa  287;  Franklin  Sugar  Refining 
Co.  v.  Collier,  89  Iowa  69;  Magirl  v.  Magirl, 
89  Iowa  342. 

Kansas.  —  Abilene  First  Nat.  Bank  v.  Naill, 

52  Kan.  211. 

Maryland.  —  Powell  v.  Bradlee,  9  Gill  &  J. 
(Md.)  220;  Sebastian  May  Co.  v.  Codd,  77  Md. 
293- 

Massachusetts.  —  Rowley  v.  Bigelow,  12 
Pick.  (Mass.)  307,  23  Am.  Dec.  607. 

Michigan.  —  Shipman  v.  Seymour,  40  Mich. 
274;  Zucker  v.  Karpeles,  88  Mich.  413; 
Mooney  v.  Davis,  75  Mich.  t88,  13  Am.  St. 
Rep.  425;  Reeder  Bros.  Shoe  Co.  v.  Prylinski, 
102  Mich.  468. 

Minnesota.  —  Cochrane  v.  Halsey,  25  Minn. 
52;  Hanson  v.  Bean,  51  Minn.  546. 

Mississippi.  —  Klein  v.  Rector,  57  Miss. 
538. 

Missouri.  —  Bidault  v.  Wales,  20  Mo.  546, 
64  Am.  Dec.  205;  Traber  v.  Hicks,  131  Mo. 
180;  Elsass  v.  Harrington,  28  Mo.  App.  300; 
Stones  v.  Richmond,  21  Mo.  App.  17. 

Nevada.  —  Klopenstein  v.  Mulcahy,  4  Nev. 
296. 

New  York.  —  Nichols  v.  Pinner,  18  N.  Y. 
295,  23  N.  Y.  264;  Hall  v.  Naylor,  18  N.  Y. 
588,  75  Am.  Dec.  269;  Hotchkin  v.  Malone 
Third  Nat.  Bank,  127  N.  Y.  329;  Arnold  v. 
Norfolk,  etc.,  Hosiery  Co.,  148  N.  Y.  392; 
Morris  v.  Talcott,  96  N.  Y.  100  (reversing  29 
Hun  (N.  Y.)  426);  Henr.equin  v.  Naylor,  24  N. 
Y.  139;  Wright  v.  Brown,  67  N.  Y.  9;  Morris 
v.  Talcott,  96  N.  Y.  107;  Phoenix  Iron  Co.  v. 
the  Vessels  "  Hopatcong,"  etc.,  127  N.  Y. 
213;  Williams  v.  Hay,  21  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  73;  Swarthout  v.  Merchant,  47 
Hun  (N.  Y.)  106;  King  v.  Phillips,  8  Bosw. 
(N.  Y.)  603;  Fisher  v.  Conant,  3  E.  D.  Smith 
(N.  Y.)  199;  Lloyd  v.  Brewster,  4  Paige  (N. 
Y.)  537,  27  Am.  Doc.  88. 

North  Carolina.  —  Wilson  v.  White,  80  N. 
Car.  280;  Des  Farges  v.  Pugh,  93  N.  Car.  31, 

53  Am.  Rep.  446. 

Ohio.  —  Talcott  v.  Henderson,  31  Ohio  St. 
162,  27  Am.  Rep.  501;  Taylor  v.  Grever,  6 
Ohio  Cir.  Cl.  Rep.  269,  3  Ohio  Cir.  Dec.  448. 

Pennsylvania.  —  Rodman  v.  Thalheimer,  75 
Pa.  St.  232;  Bughman  v.  Central  Bank,  159 
Pa.  St.  94;  Lowrey  v.  Ulmer,  38  W.  N.  C. 
(Pa.)  232;  Neill  v.  Shamburg,  158  Pa.  St.  263. 
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Application  of  the  Rule.  —  This  rule  has  most  frequently  been  applied  in  the 
case  of  sales,  where  an  insolvent  person  has  purchased  goods  on  credit  without 
disclosing  his  insolvency,1  but  it  is  by  no  means  limited  to  such  cases.  It  has 
been  applied  to  various  other  contracts  and  transactions.2  Thus  it  has  been 
applied  to  contracts  of  partnership,3  to  compromises,4  and  to  guaranties.5 

Representation  of  Solvency.  —  If  there  is  a  representation  of  solvency,  and  not 
merely  silence  on  the  subject,  the  rule  does  not  apply.6  And  if  a  person 
makes  a  representation  that  he  is  solvent,  and  afterwards  becomes  insolvent, 
and  then  purchases  goods  on  credit,  knowing  that  the  seller  is  relying  on  his 
previous  representation,  his  failure  to  disclose  his  change  of  circumstances  is 
fraud.7 

So,  if  Inquiry  Is  Made  of  a  person  as  to  his  financial  condition  before  dealing 
with  him,  his  failure  to  disclose  the  fact  that  he  is  insolvent  is  equivalent  to  a 
representation  that  he  is  solvent,  and  will  amount  to  fraud.8 

Intention  Not  to  Pay  or  Perform.  —  By  the  weight  of  authority,  as  has  been 
shown  in  a  previous  section,  the  rule  that  failure  to  disclose  insolvency  is  not 
fraud,  does  not  apply  where  an  insolvent  person  purchases  goods,  or  enters 
into  any  other  contract,  not  only  with  knowledge  of  his  insolvency,  but  also 
with  the  preconceived  intention  not  to  pay  for  the  goods  or  perform  the  con- 
tract. This  is  fraud,  because  his  conduct  in  purchasing  the  goods  or  entering 
into  the  contract  is  an  implied  representation  that  he  intends  to  pay  or 
perform.9 

Acceptance  of  Deposit  by  Insolvent  Bank.  —  To  the  general  rule  that  where  failure 
to  disclose  insolvency  is  not  fraud,  there  is  an  exception  in  the  case  of  deposits 
in  bank.  It  is  a  fraud  for  the  officers  of  a  bank  to  permit  a  deposit  when  they 
know  that  the  bank  is  insolvent.10 


Rhode  Island.  —  Dalton  v.  Thurston,  15  R. 
I.  418,  2  Am.  St.  Rep.  905. 

Tennessee.  —  Henderson  v.  Overton,  2  Yerg. 
(Tenn.)  394,  24  Am.  Dec.  492;  Sellars  v.  Davis, 
4  Yerg.  (Tenn.)  503;  Haywood  v.  Marsh, 
6  Yerg.  (Tenn.)  69;  Daugherty  v.  Marcum,  3 
Head  (Tenn.)  323;  Barham  v.  Turbeville,  1 
Swan  (Tenn.)  437,  57  Am.  Dec.  782;  Prewett 
v.  Hilliard,  11  Humph.  (Tenn.)  4.23. 

Vermont.  —  Hodgeden  v.  Hubbard,  18  Vt. 
504,  46  Am.  Dec.  167. 

West  Virginia.  —  Pennybacker  v.  Laidley, 
33  W.  Va.  624. 

Wisconsin.  —  Garbutt  v.  Prairie  du  Chien 
Bank,  22  Wis.  384;  Greene,  etc.,  Co.  v.  Van 
Vechten,  63  Wis.  16;  Lee  v.  Simmons,  65  Wis. 
523;  Thormaehlen  v.  Kaeppel,  86  Wis.  378. 

1.  Application  of  the  Rule  —  Sales  of  Goods.  — 
In  Nichols  v.  Pinner,  18  N.  Y.  295,  23  N.  Y. 
264,  Judge  Selden  said:  "  It  has  never,  that 
I  am  aware  of,  been  held  that  a  purchaser 
of  property  is  bound,  when  no  questions  are  put 
to  him  in  regard  to  it,  to  disclose  his  own 
pecuniary  condition  and  means  of  payment.  If 
he  makes  no  false  statement,  and  resorts  to  no 
arts  or  contrivances  for  the  purpose  of  mis- 
leading the  vendor,  it  is  not,  I  think,  a  fraud 
to  say  nothing  on  the  subject."  See  the  title 
Sales,  where  the  question  is  treated  at  length. 

2.  Other  Contracts  and  Transactions.  —  In  King 
v.  Davis,  (Supreme  Ct.)  16  N.  Y.  Supp.  427,  it 
was  held  that  the  president  of  a  corporation 
was  not  guilty  of  a  fraud,  so  as  to  be  person- 
ally liable,  in  failing  to  disclose  the  insolvency 
of  the  corporation  to  a  person  entering  into  a 
contract  with  the  corporation. 

3.  Contract  of  Partnership.  —  Cochrane  v. 
Halsey,  25  Minn.  52. 

14  C.  of  L. — 6 


Si 


4.  Compromise.  —  See  Graham  v.  Meyer,  99 
N.  Y.  611,  {affirming  33  Hun  (N.  Y.)  489). 

5.  Guaranty.  —  In  Williams  v.  Hay,  21  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  73,  it  was  held  that 
it  is  not  fraud  for  one  who  guarantees  payment 
of  the  price  of  goods  sold  to  another  to  fail  to 
disclose  to  the  seller  the  fact  of  his  insolvency, 
where  there  is  no  conspiracy  between  him  and 
the  purchaser. 

6.  Representation  of  Solvency.  —  Cincinnati 
Cooperage  Co.  v.  Gaul,  170  Pa.  St.  545.  See 
infra,  this  title.  Right  to  Rely  on  Representations. 

7.  See  Mooney  v.  Davis,  75  Mich.  188,  13 
Am.  St.  Rep.  425;  Cortland  Mfg.  Co.  v.  Piatt, 
83  Mich.  419.  And  see  supra,  this  title,  Falsity 
of  Representations. 

It  has  been  held,  however,  that  where  a  per- 
son makes  a  truthful  representation  of  his 
standing  to  a  commercial  agency,  and  after- 
wards there  is  a  change  in  his  circumstances, 
a  purchase  of  goods  on  credit,  without  dis- 
closing such  change,  is  not  fraudulent,  if  a 
considerable  time  has  elapsed  since  the  repre- 
sentation was  made,  and  he  does  not  know, 
and  the  circumstances  are  not  such  that  he 
should  know,  that  the  credit  is  extended  on 
the  strength  of  the  original  rating  by  the 
agency.  Cortland  Mfg.  Co.  v.  Piatt,  83  Mich. 
419. 

8.  Nondisclosure  of  Insolvency  Is  Fraud  if  In- 
quiry Is  Made.  —  Newell  v.  Randall,  32  Minn. 
171,  50  Am.  Rep.  562:  Childs  v.  Merrill,  63 
Vt.  463. 

9.  Intention  Not  to  Pay  or  Perform.  —  See  supra, 
this  title,  Character  of  Representation  as  One  of 
Fact —  Promises  and  Statements  of  Intention. 

10.  Acceptance  of  Deposit  by  Insolvent  Bank.  — 
Grant  v.  Walsh,  145  N.  Y.  502,  45  Am.  St. 
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5.  Concealment  of  Facts. — The  rule  that  failure  to  disclose  facts  does  not 
amount  to  fraud  does  not  apply  where  facts  are  actively  concealed  either  by 
words  or  conduct.  Concealment  is  something  more  than  mere  nondisclosure, 
and  is  equivalent  to  a  positive  false  representation.1  If  a  person,  therefore,  in 
dealing  with  another,  intentionally  says  or  does  something  for  the  purpose  of 
suppressing  a  fact,  instead  of  merely  remaining  silent,  and  succeeds  in  his 
purpose,  he  is  guilty  of  fraud,  both  for  the  purpose  of  an  action  of  deceit,  and 
for  the  purpose  of  rescission.2  And  it  can  make  no  difference  in  such  a  case 
that  the  circumstances  were  such  that  he  might  have  remained  silent  without 
being  chargeable  with  fraud.3 

Concealing  Defective  Condition  of  Property.  —  In  accordance  with  this  principle,  the 
seller  of  property  is  guilty  of  fraud  if  he  intentionally  places  it  in  such  a  posi- 
tion, or  so  packs  it,  as  to  conceal  defects  which  might  otherwise  be  discovered 
by  the  purchaser,  and  thus  prevents  their  discovery.4 

Diverting  Attention  and  Preventing  Examination  or   Inquiry.  —  The   principle  also 


Rep.  626,  where  it  was  held  that  the  depositor 
is  entitled  to  reclaim  the  deposit  or  its  pro- 
ceeds; Rochester  Printing  Co.  v.  Loomis,  45 
Hun  (N.  Y.)  93;  Cragie  v.  Hadley,  99  N.  Y. 
131.  See  the  title  Banks  and  Banking,  vol. 
3.  P-  847. 

1.  Concealment  of  Facts.  —  In  Turner  v.  Har- 
vey, 1  Jac.  178,  Lord  Eldon  said:  "  If  an 
estate  is  offered  for  sale,  and  I  treat  for  it 
knowing  that  there  is  a  mine  under  it,  and  the 
other  party  makes  no  inquiry,  I  am  not  bound 
to  give  him  any  information  of  it;  he  acts  for 
himself  and  exercises  his  own  sense  and 
knowledge.  But  a  very  little  is  sufficient  to 
affect  the  application  of  the  principle.  If  a 
word,  if  a  single  word  be  dropped  which  tends 
to  mislead  the  vendor,  that  principle  will  not 
be  allowed  to  operate." 

The  same  principle  was'laid  down  by  Chief 
Justice  Marshall  in  Laidlaw  v.  Organ,  2 
Wheat.  (U.  S.)  178,  where  he  said:  "  Each 
party  must  take  care  not  to  say  or  do  anything 
tending  to  impose  upon  the  other." 

And  see  the  more  recent  case  of  Stewart  v. 
Wyoming  Cattle  Ranche  Co.,  128  U.  S.  383. 
See  also  Farrar  v.  Churchill,  135  U.  S.  616. 

2.  England.  —  Schneider  v.  Heath,  3  Campb. 
506;  Baglehole  v.  Walters,  3  Campb.  154;  Hill 
v.  Gray,  1  Stark.  434,  2  E.  C.  L.  167;  Udell  v. 
Atherton,  7  H.  &  N.  172;  Anonymous,  cited 
in  Pickering  v.  Dowson,  4  Taunt.  785;  Mullett 
v.  Mason,  L.  R.  I  C.  P.  559. 

United  States.  — Stewart  v.  Wyoming  Cattle 
Ranche  Co.,  128  U.  S.  383;  Daniel  v.  Brown, 
33  Fed.  Rep.  849. 

Alabama.  —  Bryant  v.  Boothe,  30  Ala.  311, 
68  Am.  Dec.  117. 

Arkansas.  —  Hanger  v.  Evins,  38  Ark.  334. 

California.  —  Belden  v.  Henriques,  8  Cal. 
87;  Roseman  v.  Canovan,  43  Cal.  no. 

Connecticut.  —  West  v  Anderson,  9  Conn. 
107,  21  Am.  Dec.  737;  Chadsey  v.  Greene,  24 
Conn.  562;  Bartholomew  v.  Warner,  32  Conn. 
98,  85  Am.  Dec.  251. 

Illinois.  —  Kohl  v.  Lindley,  39  111.  201,  89 
Am.  Dec.  294;  Kenner  v.  Harding,  85  111.  164, 
28  Am.  Rep.  615;  Cogel  v.  Kniseley,  89  111. 
601. 

Indiana.  —  Fultz  v.  Wycoff,  25  Ind.  321; 
Firestone  v.  Werner,  1  Ind.  App.  293. 

Iowa.  —  Coles  v.  Kennedy,  81  Iowa  360,  25 
Am.  St.  Rep.  503,  9  R.  &  Corp.  L.  J.  14. 

Kentucky.  —  Hanks  v.  M'Kee,  2  Litt.  (Ky.) 
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227,  13  Am.  Dec.  265;  Bowman  v.  Bates,  2 
Bibb  (Ky.)  47,  4  Am.  Dec.  677;  Singleton  v. 
Kennedy",  9  B.  Mon.  (Ky.)  222. 

Massachusetts.  —  Matthews  v.  Bliss,  22  Pick. 
(Mass.)  48. 

Missouri.  —  Gottschalk  v.  Kircher,  109  Mo. 
170,  citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.),  pp.  644,  645. 

Nebraska.  —  Morgan  v.  Dinges,  23  Neb.  271, 
8  Am.  St.  Rep.  121. 

New  York.  —  Bench  v.  Sheldon,  14  Barb. 
(N.  Y.)  66;  Bridger  v.  Goldsmith,  143  N.  Y. 
424,  affirming  3  Misc.  Rep.  (N.  Y.  C.  PL)  535. 

North  Carolina.  —  Biggs  v.  Perkins,  75  N. 
Car.  397. 

Pennsylvania.  —  Croyle  *.  Moses,  90  Pa.  St. 
250,  35  Am.  Rep.  654. 

South  Carolina.  —  Chisolm  v.  Gadsden,  I 
Strobh.  L.  (S.  Car.)  220,  47  Am.  Dec.  550. 

Tennessee.  —  George  v.  Johnson,  6  Humph. 
(Tenn.)  36,  44  Am.  Dec.  288. 

Texas.  —  Wintz  v.  Morrison,  17  Tex.  372,  67 
Am.  Dec.  658. 

Vermont.  —  Howard  v.  Gould,  28  Vt.  523,  67 
Am.  Dec.  728. 

3.  The  Circumstances  Need  Not  Impose  a  Duty 
to  Speak.  —  In  Bench  v.  Sheldon,  14  Barb.  (N. 
Y.)  66,  the  defendant  induced  the  plaintiff  to 
sell  his  title  to  certain  sheep  which  had  been 
lost,  by  expressing  the  opinion  that  the  plain- 
tiff would  never  find  them,  when  he  knew  that 
they  had  already  been  found.  It  was  held 
that  as  the  defendant  said  something  to  mis- 
lead the  plaintiff,  he  was  guilty  of  fraud,  and 
liable  for  the  value  of  the  sheep,  though  it  was 
conceded  that  he  would  not  have  been  guilty 
of  fraud  if  he  had  merely  remained  silent  as 
to  the  finding  of  the  sheep. 

In  Bowman  v.  Bates,  2  Bibb  (Ky.)  47,  4  Am. 
Dec.  677,  it  appeared  that  the  purchaser  of 
land  had  discovered  salt  water  on  the  land  be- 
fore he  made  the  purchase,  and  that  he  pre- 
vented the  agent  of  the  vendor  from  giving 
information  thereof,  and  concealed  the  discov- 
ery from  the  vendor  by  artifice.  It  was  held 
that  he  was  guilty  of  fraud,  and  the  sale  was 
rescinded. 

4.  Concealing  Defects  in  Property.  —  See  South- 
erne  v.  Howe,  2  Rolle  5;  Schneider  v.  Heath, 
3  Campb.  506;  Anonymous,  cited  in  Pickering 
v.  Dowson,  4  Taunl.  785;  Kenner  v.  Harding. 
85  111.  264,  28  Am.  Rep.  615;  Singleton  v.  Ken. 
nedy,  9  B.  Mon.  (Ky.)  222. 
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applies  where  one  of  the  parties,  instead  of  merely  remaining  silent,  purposely 
says  something  to  divert  the  other's  attention,  or  to  otherwise  induce  him  not  to 
make  further  inquiry  or  examination  for  himself,  and  in  that  way  deceives  him.1 

6.  Partial  Disclosure  of  Facts.  —  If  a  person  intentionally  deceives  another 
by  a  partial  disclosure  of  facts,  whereby  a  false  impression  is  conveyed,  he  is 
guilty  of  fraud,  though  his  statement  may  be  true  as  far  as  it  goes.2  This  is 
not  a  mere  failure  to  disclose  facts,  but  is  a  false  representation,  for  the  omis- 
sion to  state  all  the  facts  makes  that  which  is  stated  absolutely  false.3 

Illustrations.  —  Thus  it  has  been  held  fraud  for  a  person  to  represent  that  a 
title  to  land  is  good  and  to  fail  to  disclose  facts  casting  a  cloud  upon  it; 4  or 
for  a  person  to  represent  that  he  is  entitled  to  an  estate  without  disclosing  the 
fact  of  advancements.5    Other  illustrations  are  referred  to  in  the  note  below.® 


1.  Diverting  Attention  and  Preventing  Exami- 
nation or  Inquiry.  —  Stewart  v.  Wyoming  Cattle 
Ranche  Co.,  128  U.  S.  383;  Roseman  v.  Cano- 
van,  43  Cal.  110. 

Even  if  it  would  not  be  fraud  for  the  seller 
of  a  horse  to  fail  to  disclose  that  he  is  dis- 
eased, it  is  fraud  for  him  to  represent  that  it 
has  one  disease,  when  he  knows  that  it  has  a 
different  and  a  worse  one,  for  the  purpose  of 
concealing  this  fact.  George  v.  Johnson,  6 
Humph.  (Tenn.)  36,  44  Am.  Dec.  288;  Howard 
v.  Gould,  28  Vt.  523,  67  Am.  Dec.  728;  Hull  v. 
Kirkpatrick,  4  Ind.  637. 

2.  Partial  Disclosure  of  Facts  Equivalent  to  a 
False  Representation  —  England.  —  Peek  v.  Gur- 
ney,  L.  R.  6  H.  L.  403. 

Alabama.  —  Camp  v.  Camp,  2  Ala.  632,  36 
Am.  Dec.  423. 

Connecticut.  —  West  v.  Anderson,  9  Conn. 
107,  21  Am.  Dec.  737. 

Indiana.  —  Craig  v.  Hamilton,  118  Ind.  565. 

Iowa.  —  Coles  v.  Kennedy,  81  Iowa  360,  25 
Am.  St.  Rep.  503,  9  R.  &  Corp.  L.  j.  14. 

Maine.  —  Atwood  v.  Chapman,  68  Me.  38, 
28  Am.  Rep.  5. 

Massachusetts.  —  Tryon  v.  Whitmarsh,  I 
Met.  (Mass.)  I,  35  Am.  Dec.  339;  Kidney  v. 
Stoddard,  7  Met.  (Mass.)  252;  Burns  v.  Dock- 
ray,  156  Mass.  135;  Van  Houten  v.  Morse,  162 
Mass.  414,  44  Am.  St.  Rep.  373;  Potts  v.  Cha- 
pin,  133  Mass.  276. 

Minnesota.  —  Newell  v.  Randall,  32  Minn. 
171,  50  Am.  Rep.  562. 

New  Jersey.  —  Lomerson  v.  Johnston,  47  N. 
J.  Eq.  312,  24  Am.  St.  Rep.  410. 

New  York.  —  Nickley  v.  Thomas,  22  Barb. 
(N.  Y.)  652. 

Ohio.  —  Hadley  v.  Clinton  County  Import- 
ing Co.,  13  Ohio  St.  502,  82  Am.  Dec.  454. 
1    Pennsylvania.  —  Croyle  v.  Moses,  90  Pa.  St. 
250.  35  Am.  Rep.  654. 

Tennessee.  —  Baker  v.  Seahorri,  I  Swan 
(Tenn.)  54,  55  Am.  Dec.  724;  George  v.  John- 
son, 6  Humph.  (Tenn.)  36,  44  Am.  Dec.  288; 
White  v.  Cox,  3  Hayw.  (Tenn.)  79. 

Texas.  —  Wintz  v.  Morrison,  17  Tex.  372,  67 
Am.  Dec.  658. 

Vermont.  —  Mallory  v.  Leach,  35  Vt.  156,  82 
Am.  Dec.  625;  Chamberlin  v.  Fuller,  59  Vt. 
247. 

Wisconsin.  —  Remington  Sewing  Mach.  Co. 
v.  Kezertee,  49  Wis.  409. 

3.  Statement  of  the  Principle.  —  "Supposing 
you  state  a  thing  partially,"  said  James,  L.  J., 
in  Arkwright  v.  Newbold,  17  Ch.  Div.  318, 
"  you  may  make  as  false  a  statement  as  much 
as  if  you  misstated  it  altogether.    Every  word 
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may  be  true,  but  if  you  leave  out  something 
which  qualifies  it,  you  may  make  a  false  state- 
ment. For  instance,  if  pretending  to  set  out 
the  report  of  a  surveyor,  you  set  out  two  pas- 
sages in  his  report,  and  leave  out  a  third 
passage  which  qualifies  them,  that  is  an  actual 
misstatement." 

4.  Illustrations  of  Partial  Disclosure.  —  In 
Burns  v.  Dockray,  156  Mass.  135,  which  was 
an  action  for  alleged  concealment  in  the  sale 
and  conveyance  of  real  estate,  it  was  held  that 
a  statement  that  the  title  was  good,  absolutely 
made  as  a  fact  by  parties  who  were  in  a  posi- 
tion to  know  the  truth  or  falsity  of  what  they 
said,  coupled  with  the  failure  to  refer  to  the 
alleged  insanity  of  a  person,  which,  if  it  ex- 
isted, would  seriously  cloud  the  title,  was  a 
fraudulent  representation. 

And  in  Atwood  v.  Chapman,  68  Me.  38,  28 
Am.  Rep.  5,  it  was  held  that  where  a  person 
by  quitclaim  sold  land  which  had  been  set  off 
to  him  on  a  judgment  execution,  and  repre- 
sented that  his  title  was  good,  the  concealment 
of  the  fact  known  to  him  and  unknown  to  the 
buyer,  that  a  petition  to  reverse  the  judgment 
was  then  pending,  was  fraudulent,  and  ren- 
dered him  liable  in  damages. 

5.  Interest  in  Estate  of  Decedent  —  Failure  to 
Disclose  Advancements.  —  Craig  v.  Hamilton, 
118  Ind.  565. 

6.  Representations  by  Promoters. —  In  Coles 
v.  Kennedy,  81  Iowa  360,  25  Am.  St.  Rep.  503, 
9  R.  &  Corp.  L.  J.  14,  it  Was  held  that  the  pro- 
moter of  a  corporation  was  guilty  of  fraud  in 
representing,  in  order  to  induce  another  to 
subscribe  for  shares,  that  a  certain  person  was 
a  subscriber,  without  disclosing  the  fact  that 
there  was  a  secret  agreement  that  such  per- 
son's shares  should  cost  him  nothing.  The 
concealment  of  this  fact  made  the  representa- 
tion convey  a  false  impression. 

Contract  to  Marry.  —  Though  there  is  no  duty 
on  the  part  of  a  woman  in  entering  into  a  con- 
tract to  marry  to  disclose  facts  as  to  her  char- 
acter and  condition  other  than  the  fact,  if  it 
exists,  that  she  is  with  child  by  another  man, 
or  unchaste,  yet,  if  she  does  undertake  such 
disclosure,  she  must  state  all  the  facts,  and 
state  them  truly.  If  she  suppresses  or  con- 
ceals any  fact  which  is  necessary  to  a  correct 
understanding  on  the  part  of  the  man  of  the 
facts  stated,  and  thereby  leads  him  to  believe 
that  the  facts  stated  are  different  from  what 
they  actually  are,  she  is  guilty  of  fraudulent 
concealment  entitling  him  to  withdraw  from 
the  contract.  Van  Houten  v.  Morse,  il>2 
Mass.  414,  44  Am.  St.  Rep.  373. 
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Failure  to  Disclose  Facts  ERA  UD  AND  DECEIT,  and  Concealment. 

Statements  as  to  Solvency  and  Credit.  —  One  who  undertakes  to  give  information 
as  to  his  solvency  and  credit  must  tell  the  whole  truth.  If  he  fails  to  disclose 
material  facts,  he  may  be  guilty  of  fraud,  though  what  he  says  may  be  true  as 
far  as  it  goes.1  The  same  is  true  where  a  person  gives  information  as  to  the 
solvency  and  credit  of  another.  Suppression  and  concealment  of  facts  may 
render  a  statement  as  to  another's  solvency  and  credit  false,  or  may  in  itself 
amount  to  fraud  when  taken  in  connection  with  such  a  statement.2 

7.  Equitable  Estoppel. — The  mere  failure  to  disclose  facts  has,  under  a 
variety  of  circumstances,  been  held  ground  for  application  of  the  doctrine  of 
equitable  estoppel.3 

Failure  to  Disclose  Title.  — It  is  a  general  and  well  settled  principle  of  equity 
that  the  owner  of  land  or  an  interest  therein,  who  stands  by  and  allows  another 
to  sell  or  encumber  the  same,  or  otherwise  deal  with  it  as  owner,  without  dis- 
closing his  title,  is  guilty  of  a  fraud  upon  the  purchaser  or  person  advancing 
or  expending  money  on  the  faith  of  the  other's  apparent  ownership,  and  is 
estopped  to  afterwards  set  up  his  title  to  such  person's  prejudice.  Under  such 
circumstances  he  is  under  an  equitable  duty  to  speak.4 

Personal  Property.  —  The  same  rule  has  been  applied,  both  at  law  and  in  equity, 
where  the  owner  of  personal  property,  with  a  full  knowledge  of  his  own  title, 
has  permitted  another  person  to  deal  with  the  same  as  his  own  in  his  transac- 
tions with  third  persons.5 


1.  Statements  as  to  One's  Own  Solvency  and 
Credit.  —  Chamberlin  v.  Fuller,  59  Vt.  247. 

In  Newell  v.  Randall,  32  Minn.  171,  50  Am. 
Rep.  562,  a  person  desiring  credit,  on  being 
asked  what  his  financial  condition  was,  cor- 
rectly stated  his  means,  but  was  silent  as  to 
the  fact  that  he  owed  two-thirds  as  much  as 
his  capital.  It  was  held  that  he  was  guilty  of 
fraud. 

I  The  omission  in  such  a  case  is  not  fraud 
per  se.    There  must  be  a  fraudulent  intent. 

■  Luthy  v.  Kline,  56  111.  App.  314.  See  infra, 
this  title,  Knowledge  and  Intent. 

2.  Statements  as  to  the  Solvency  and  Credit  of 
Another.  —  Burton  v.  Lloyd,  3  Esp.  N.  P.  207; 
Eyre  v.  Dunsford,  1  East  318;  Potts  v.  Chapin, 
133  Mass.  276;  Tryon  v.  Whitmarsh,  1  Met. 
(Mass.)  1,  35  Am.  Dec.  339;  Babcock  v.  Lib- 
bey,  53  How.  Pr.  (N.  Y.  Supreme  Ct.)  255; 
Ward  v.  Center,  3  Johns.  (N.  Y.)  271;  Allen  v. 
Addington,  7  Wend.  (N.  Y.)  9,  11  Wend.  (N. 
Y.)  374;  Viele  v.  Goss,  49  Barb.  (N.  Y.)  96,  6 
Alb.  L.  J.  199. 

3.  Equitable  Estoppel  by  Silence.  —  See  the 
title  Estoppel,  vol.  11,  p.  427,  et  sea.,  where 
the  doctrine  is  treated  in  full. 

4.  Estoppel  by  Failure  to  Disclose  Title  to  Real 
Property — England.  —  Pickard  v.  Sears,  6  Ad. 
&  El.  474,  33  E.  C.  L.  117;  Raw  v.  Pote,  2 
Vern.  239. 

Illinois.  —  Anderson  v.  Armstead,  69  111. 
452;  Stewart  v.  Munford,  91  111.  58. 

Kentucky.  —  Morris  v.  Shannon,  12  Bush 
(Ky.)  89. 

Maine.  — Chapman  v.  Pingree,  67  Me.  198. 
I     Massac husetts. —  Hale  v.  Skinner,  117  Mass. 
474- 

Michigan.  —  Ford  v.  Loomis,  33  Mich.  121. 
New  Hampshire .  —  Stevens  v.  Dennett,  51 
N.  H.  324. 

New  York. — Wendell  v.  Van  Rensselaer,  1 
Johns.  Ch.  (N.  Y.)  344;  Lee  v.  Porter,  5  Tohns. 
Ch.  (N.  Y.)  268;  Storrs  v.  Barker,  6  Johns.  Ch. 
(N.  Y.)  167,  10  Am.  Dec.  316. 


North  Carolina.  —  Redman  v.  Graham,  80 
N.  Car.  231. 

Tennessee.  —  Henderson  v.  Overton,  2  Yerg. 
(Tenn.)  394,  24  Am.  Dec.  492;  Wade  v.  Green, 
3  Humph.  (Tenn.)  547;  Wilkins  v.  May,  3 
Head  (Tenn.)  173;  Patton  v.  M'Clure,  I  Mart. 
&  Y.  (Tenn.)  333. 

Estoppel  to  Dispute  Validity  of  Mortgage.  — 
The  owner  of  property,  if  he  stands  by  and 
allows  another  who  is  in  possession  to  execute 
a  mortgage  thereon,  without  disclosing  his 
title,  will  be  estopped  to  dispute  the  validity 
of  the  mortgage,  if  the  mortgagee  has  parted 
with  money  or  property  in  ignorance  of  the 
mortgagor's  want  of  title.  Lee  v.  Porter,  5 
Johns.  Ch.  (N.  Y.)  268. 

Expenditures  in  Improving  Property.  —  If  a 
person,  with  full  knowledge  that  he  owns 
land,  stands  by  without  disclosing  his  title, 
and  allows  another  to  expend  money  in  im- 
proving the  same  in  \he.bona  fide  belief  that  he 
has  the  title,  the  true  owner  cannot  claim  the 
benefit  of  such  improvements  without  paying 
their  value,  at  least  to  the  extent  of  the 
expenditures.  Pilling  v.  Armitage,  12  Ves. 
Jr.  84;  Bright  v.  Boyd,  1  Story  (U.  S.)  478; 
Wells  v.  Banister,  4  Mass.  514. 

"  Nay,  a  court  of  equity  might  under  cir- 
cumstances go  further,  and  oblige  the  real 
owner  to  permit  the  person  making  such  im- 
provements on  the  ground  to  enjoy  it  quietly 
and  without  disturbance."  1  Story's  Eq.  Jur., 
section  388.  Citing  East-India  Co.  v.  Vincent, 
2  Atk.  83;  Dann  v.  Spurrier,  7  Ves.  Jr.  235; 
Jackson  v.  Cator,  5  Ves.  Jr.  688;  Storrs  v. 
Barker,  6  Johns.  Ch.  (N.  Y.)  169,  10  Am.  Dec. 
316;  Shannon  v.  Bradstreet,  1  Sch.  &  Lef. 
73- 

5.  Allowing  Another  to  Deal  as  Owner  of  Per- 
sonal Property.  —  Rumball  v.  Metropolitan 
Bank,  2  Q.  B.  Div.  194;  Pickard  v.  Sears,  6 
Ad.  &  El.  474,  33  E.  C.  L.  117;  Nicholson  v. 
Hooper,  4  Myl.  &  C.  179;  Lichtenberger  v. 
Graham,  50  Ind.  28S;  Sebright  v.  Moore, 
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FRAUD  AND  DECEIT. 


The  General  Rule. 


Failure  to  Disclose  Lien.  —  The  rule  also  applies  where  a  person  having  a  lien 
on  property,  real  or  personal,  and  having  knowledge  of  his  rights,  stands  by  in 
silence  and  allows  another  to  sell  or  encumber  the  same.  He  cannot  after- 
wards assert  his  lien  to  the  other's  prejudice.1 

Requisites  of  Estoppel.  —  To  justify  the  application  of  this  general  principle, 
it  is  essential  that  the  party  claimed  to  be  estopped  shall  have  been  fully 
aware  of  his  title  or  rights,  that  he  shall  have  intentionally  or  by  gross  negli- 
gence failed  to  disclose  his  rights,  and  thereby  encouraged  or  influenced  the 
other's  action,  that  the  other  shall  not  have  been  aware  of  the  true  state  of 
the  title,  and  that  the  proof  shall  be  clear  and  satisfactory.8 

VII.  Knowledge  and  Intent  —  1.  The  General  Rule.  —  Generally  speaking, 
the  term  "  fraud  "  in  the  law  implies  a  wrongful  intent,  an  intent  to  defraud. 

False  Representations.  —  And  the  general  rule  is  that  a  false  representation  of  a 
material  fact,  though  it  may  be  made  with  the  intention  that  it  shall  be  acted 
upon  by  the  person  to  whom  it  is  made,  and  though  it  may  be  acted  upon  by 
him  to  his  damage,  is  not  a  fraudulent  representation,  unless  it  is  made  with 
an  actual  fraudulent  intent,  or  under  circumstances  from  which  a  fraudulent 
intent  may  be  implied.3  A  fraudulent  intent,  as  will  be  shown  in  the  course 
of  this  section,  includes  knowledge  that  the  representation  is  false,4  and  an 
intent  that  it  shall  deceive.5 

The  Reasons  upon  which  this  rule  is  based  are  that  "  in  contemplation  of 
law  there  can  be  no  fraud  without  moral  delinquency  ;  "  or,  in  other  words, 
that  "there  is  no  actual  fraud  which  is  not  also  moral  fraud,"6  and  that  a 
party  may  protect  himself,  if  he  sees  fit  to  do  so,  by  a  warranty  which  will 
cover  innocent  as  well  as  fraudulent  misrepresentations.7 

Exceptions  to  the  General  Rule.  —  There  are  exceptions  to  this  rule  in  equity, 
as  will  presently  be  shown  more  at  length ; 8  and  there  are  some  cases, 
even  at  law,  in  which  the  rule  has  been  disregarded  and  relief  granted  on  the 


33  Mich.  Q2;  Howland  v.  Woodruff,  60  N. 
Y.  73- 

1.  Failure  to  Assert  Lien.  —  Short  v.  Currier, 
153  Mass.  182;  Wade  v.  Green,  3  Humph. 
(Tenn.)  547. 

2.  General  Requisites  of  Estoppel.  —  Morris  v. 
Moore,  11  Humph.  (Tenn.)  433. 

Ignorance  of  Title.  —  If  the  party  against 
■whom  the  estoppel  is  set  up  was  ignorant  of 
his  title  through  ignorance  of  fact,  as  through 
ignorance  of  a  will,  for  instance,  giving  him 
the  title,  he  is  not  estopped.  Storrs  v.  Barker, 
6  Johns.  Ch.  (N.  Y.)  166,  10  Am.  Dec.  316. 

But  it  has  been  held  that  it  is  otherwise  if 
he  knew  the  facts,  and  his  ignorance  of  his 
rights  was  due  to  negligence  or  to  ignorance 
or  mistake  of  law.  Hobbs  v.  Norton,  1  Vern. 
136,  2  Ch.  Cas.  128,  {reviewed  and  followed  by 
Chancellor  Kent  in  Storrs  v.  Barker,  6  Johns. 
Ch.  (N.  Y.)  171,  10  Am.  Dec.  316);  Hunsden 
v.  Cheyney,  2  Vern.  150;  Teasdale  v.  Teas- 
dale,  Sel.  Cas.  Ch.  59,  13  Viner  539,  pi.  4; 
Slim  v.  Croucher,  1  De  G.  F.  &  J.  518;  Jones 
v.  Portsmouth  Aqueduct,  62  N.  H.  488;  Dick- 
enson v.  Davis,  2  Leigh  (Va.)  401. 

3.  Knowledge  and  Intent  —  Fraudulent  Intent 
Necessary. —  Derry  v.  Peek,  L.  R.  14  App.  337; 
Ball  v.  Lively,  4  Dana  (Ky.)  369;  Nash  v. 
Minnesota  Title  Ins.,  etc.,  Co.,  163  Mass.  574, 
47  Am.  St.  Rep.  489;  Cole  v.  Cassidy,  138 
Mass.  437,  52  Am.  Rep.  284;  Crowell  v.  Jack- 
son, 53  N.  J.  L.  656;  Kountze  v.  Kennedy,  147 
N.  Y.  124,  49  Am.  St.  Rep.  651. 

4.  See  infra,  this  section,  Knowledge  that 
Representation  Is  False. 
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5.  See  infra,  this  section,  Intention  that  Rep- 
resentation Shall  Deceive. 

6.  "  No  Actual  Fraud  Which  Is  Not  Also  Moral 
Fraud."  —  Crowell  v.  Jackson,  53  N.  J.  L.  656. 

7.  Ball  v.  Lively,  4  Dana  (Ky.)  369. 

8.  Exceptions  to  the  Rule  —  In  Equity.  —  See 
Prewitt  v.  Trimble,  92  Ky.  176,  36  Am.  St. 
Rep.  586;  Hough  v.  Richardson,  3  Story  (U. 
S.)  659;  Taylor  v.  Fleet,  1  Barb.  (N.  Y.)  471; 
Phillips  v.  Hollister,  2  Coldw.  (Tenn.)  276; 
Lowe  v.  Trundle,  78  Va.  65. 

In  Eibel  v.  Von  Fell,  55  N.  J.  Eq.  670,  it  was 
held  that  the  vendee  of  a  house  might  rescind 
the  same  in  equity  because  of  a  false  repre- 
sentation by  the  vendor  that  the  house  was 
new,  or  as  good  as  new,  when  in  fact  it  was 
old  and  had  been  put  in  repair  by  the  use  of 
rotten  timbers,  notwithstanding  the  repre- 
sentations were  innocently  made.  The  court 
said:  "  The  rule  of  equity  applicable  to  this 
subject  is  well  settled.  So  far  as  applicable  to 
the  facts  of  this  case.it  may  be  stated  thus:  A 
court  of  equity  will  rescind  a  transaction  en- 
tered into  upon  the  faith  of  a  material  repre- 
sentation, false  in  fact,  if  the  person  to  whom 
it  was  made  relied  upon  it,  and  in  consequence 
suffered  injury.  There  is  this  distinction  be- 
tween the  rule  of  equity  and  the  rule  of  law: 
At  law,  moral  fraud  must  be  shown  to  have 
been  present  in  the  misrepresentation.  Cow- 
ley v.  Smyth,  46  N.  J.  L.  382,  50  Am.  Rep. 
432.  In  equity  the  plaintiff  may  succeed, 
although  the  misrepresentation  was  innocent. 
Arkvvright  v.  Newbold,  17  Ch.  Div.  320;  Red- 
grave v.  Hurd,  20  Ch.  Div.  1."  See  infra, 
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ERA  UD  AND  DECEIT.     That  Kepresentation  Is  False. 


ground  of  fraud  in  the  case  of  innocent  misrepresentations  of  fact.1  The  true 
ground  of  relief  in  such  cases,  however,  is  either  the  mistake  of  fact  caused  by 
the  representation,3  or  implied  warranty.3 

2.  Knowledge  that  Representation  Is  False.  —  As  was  stated  in  a  preced- 
ing paragraph,  a  fraudulent  intent  in  the  case  of  a  false  representation  includes 
knowledge  that  the  representation  is  false,  or  what  is  called  a  scienter. 

a.  Action  of  Deceit.  —  By  the  overwhelming  weight  of  authority,  in 
order  to  render  a  person  liable  for  false  representations  in  an  action  of  deceit, 
it  must  be  shown  that  he  made  the  representations  scienter,  —  that  is,  either 
with  actual  knowledge  of  their  falsity,  or  under  such  circumstances  that  the 
law  will  imply  or  impute  knowledge,  as  in  the  case  of  reckless  statements, 
without  knowledge  whether  they  are  true  or  false,4  representations  made  for  a 
fraudulent  purpose,  though  without  actual  knowledge  of  their  falsity,5  and 
representations  accompanied  by  a  false  assumption  of  knowledge,  express  or 
implied.6  As  a  general  rule  an  action  of  deceit  cannot  be  maintained  if  a  false 
representation  is  made  in  the  honest  belief  that  it  is  true.7 


this  section,  Knowledge  that  Representation  Is 
False  —  The  Rule  in  Equity. 

1.  At  Law.  —  Foster  v.  Kennedy,  38  Ala.  359, 
81  Am.  Dec.  56;  Woodruff  v.  Saul,  70  Ga.  271; 
Holcomb  v.  Noble,  69  Mich.  396;  Johnson  v. 
Gulick,  46  Neb.  817,  50  Am.  St.  Rep.  629. 
See  infra,  this  section,  Knowledge  that  Repre- 
sentation Is  False. 

2.  Mistake. —  Spurr  v.  Benedict,  '99  Mass. 
463;  Champlin  v.  Laytin,  6  Paige  (N.  Y.)  189, 
18  Wend.  (N.  Y.)  407,  31  Am.  Dec.  382;  Lewis 
v.  McLemore,  10  Yerg.  (Tenn.)  206.  See  in- 
fra, this  section.  Knowledge  that  Representation 
Is  False —  The  Rule  in  Equity.  And  see  the 
title  Mistake. 

3.  Implied  Warranty.  —  Cross  v.  Gardner, 
Carth.  90;  Medina  v.  Stoughton,  1  Salk.  210; 
Adamson  v.  Jarvis,  4  Bing.  66,  13  E.  C.  L. 
343;  Burgess  v.  Wilkinson,  13  R.  I.  646.  See 
the  title  Implied  Warranty. 

4.  Knowledge  that  the  Representation  Is  False 
—  Action  of  Deceit.  See  infra,  this  section, 
Reckless  Statements. 

5.  See  infra,  this  section,  Statements  for  a 
Fraudulent  Purpose. 

6.  See  infra,  this  section.  False  Assumption 
of  Knowledge. 

7.  England.  —  Derry  v.  Peek,  L.  R.  14  App. 
337,  58  L.  J.  Ch.  864,  61  L.  T.  N.  S.  265,  38 
W.  R.  33,  1  Meg.  292,  reversing  37  Ch.  Div. 
541.  And  see  Pasley  v.  Freeman,  3  T.  R.  51, 
2  Smith  Lead.  Cas.  66;  Chandelor  v.  Lopus, 
Cro.  Jac.  4;  Glasier  v.  Rolls,  42  Ch.  Div.  436, 
30  Am.  &  Eng.  Corp.  Cas.  193;  Wilde  v.  Gib- 
son, r  H.  L.  Cas.  605;  Ormrod  v.  Huth,  14  M. 

6  W.  651;  Thorn  v.  Bigland,  8  Exch.  725; 
Foster  v.  Charles,  6  Bing.  396,  19  E.  C.  L.  113, 

7  Bing.  105,  20  E.  C.  L.  64;  Taylor  v.  Ashton, 
11  M.  &  W.  401,  7  Jur.  978,  12  L.  J.  Exch. 
363;  Cotton,  L.  J.,  in  Arkwright  v.  Newbold, 
17  Ch.  Div.  320;  Joliffe  v.  Baker,  11  Q.  B.  Div. 
255;  Evans  v.  Collins,  Dav.  &  M.  669,  5  Q.  B. 
804,  48  E.  C.  L.  804,  8  Jur.  345,  13  L.  J.  Q.  B. 
180;  Freeman  v.  Baker,  5  B.  Si  Ad.  797,  27 
E.  C.  L.  194.  2  N.  &  M.  446,  5  C.  &  P.  475,  24  E. 
C.  L.  414;  Milne  v.  Marwood,  15  C.  B.  778, 
80  E.  C.  L.  778,  24  L.  J.  C.  P.  36;  Behn  v. 
Kemble,  7  C.  B.  N.  S.  260,  97  E.  C.  L.  260; 
Childers  v.  Wooler,  2  El.  &  El.  287,  105  E.  C. 
L.  287;  Angus  v.  Clifford,  (1891)  2  Ch.  449, 
reversing  63  L.  T.  N.  S.  684,  and  39  W.  R.  252; 
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Dickson  v.  Reuter's  Telegram  Co.,  3  C.  P.  Div. 
1 ;  Weir  v.  Bell,  3  Exch.  Div.  243;  Scott  v.  Lata., 
Peake  N.  P.  (ed.  1795)  226;  Ames  v.  Milward, 
8  Taunt.  637,  4  E.  C.  L.  234;  Tapp  v.  Lee,  3 
B.  &  P.  367;  Clifford  p.  Brooke,  13  Ves.  Jr. 
131 ;  Sprigvvell  v.  Allen,  Allen  91;  Eyre  v. 
Dunsford,  1  East  318;  Haycraft  v.  Creasy,  2 
East  92;  Williamson  v.  Allison,  2  East  446; 
Brett  v.  Clowser,  5  C.  P.  Div.  376;  Longmeid 
v.  Holliday,  6  Exch.  761;  Collins  v.  Gripper,  1 
F.  &  F.  332. 

Canada.  —  White  v.  Sage,  19  Ont.  App.  135; 
Silverthorn  v.  Hunter,  5  Ont.  App.  157;  Petrie 
v.  Guelph  Lumber  Co.,  11  Ont.  App.  336. 

United  States.  —  Russell  v.  Clark,  7  Cranch 
(U.  S.)  69;  Lord  v.  Goddard,  13  How.  (U.  S.) 
198;  Dushane  v.  Benedict,  120  U.  S.  630; 
Union  Pac.  R.  Co.  v.  Barnes,  64  Fed^  Rep.  80, 
27  U.  S.  App.  421;  Shippen  v.  Bowen,  4S  Fed. 
Rep.  659;  Farrel  v.  National  Shoe,  etc.,  Bank, 
43  Fed.  Rep.  123. 

Arkansas.  —  Plant  v.  Condit,  22  Ark.  454; 
Morton  v.  Scull,  23  Ark.  289;  Hangers.  Evins, 
38  Ark.  334;  May  v.  Dyer,  57  Ark.  441;  John- 
son v.  St.  Louis  Butchers'  Supply  Co.,  60  Ark. 
387. 

California.  —  Daley  v.  Quick,  99  Cal.  179. 

Colorado.  —  Sellar  v.  Clelland,  2  Colo.  532. 

Connecticut.  —  Bartholomew  v.  Bushnell,  20 
Conn.  271,  52  Am.  Dec.  338;  Morehouse  v. 
Northrop,  33  Conn.  380,  89  Am.  Dec.  211 ;  Hall 
v.  Bradbury,  40  Conn.  32. 

Delaware.  —  Fooks  v.  Waples,  1  Harr.  (Del.) 
131,  25  Am.  Dec.  64. 

Florida.  —  Williams  v.  McFadden,  23  Fla. 
143,  11  Am.  St.  Rep.  345;  Wheeler  v.  Baars, 
33  Fla.  696. 

Georgia.  —  Manes  v.  Kenyon,  18  Ga.  291; 
Bennett  v.  Terrill,  20  Ga.  83;  Slade  v.  Little, 
20  Ga.  371;  Corbett  v.  Gilbert,  24  Ga.  454; 
Larey  v.  Taliaferro,  57  Ga.  443;  Smith  v.  Dud- 
ley, 69  Ga.  78. 

Illinois.  —  Wheeler  v.  Randall,  48  111.  182; 
Hiner  v.  Richter,  51  111.  299;  Merwin  v. 
Arbuckle,  81  111.  501  (explaining  and  limiting 
Mitchell  v.  McDougall,  62  III.  498);  Wharf  v. 
Roberts,  88  111.  426;  Nolte  v.  Reichelm,  96  III. 
425;  Schwabacker  v.  Riddle,  99  111.  343; 
Holdom  v.  Ayer,  no  111.  448;  Endsley  v. 
Johns.  120  111.  469,  60  Am.  Rep.  572,  Hutch- 
inson Furnace,  etc.,  Co.  v.  Lyford,  123  111.  300; 
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Deceit  and  Breach  of  Warranty  Distinguished.  —  In  the  requirement  of  a  scienter 
deceit  differs  from  breach  of  warranty.  If  a  representation  amounts  to  a  war- 
ranty, an  action  of  assumpsit  for  a  breach  of  warranty,  or  an  action  on  the 


McBean  v.  Fox,  I  111.  App.  177;  Dwight  v. 
Chase,  3  111.  App.  67;  Clement  v.  Boone,  5  111. 
App.  109;  Johnson  v.  Beeney,  9  111.  App.  64; 
Budlong  v.  Cunningham,  11  111.  App.  28; 
Sherburne  y.  Tobey  Furniture  Co.,  19  111.  App. 
615;  Keith  v.  Goldston,  22  III.  App.  457; 
Knight  v.  Gaultney,  23  111.  App.  376;  Ward  v. 
Luneen,  25  111.  App.  160;  Wightman  v.  Tucker, 
50  111.  App.  75. 

Indiana.  —  See  infra,  this  note. 

Iowa.  —  Holmes  v.  Clark,  10  Iowa  423; 
Courtney  v.  Carr,  11  Iowa  295;  Gates  v.  Rey- 
nolds, 13  Iowa  I;  Kimmans  v.  Chandler,  13 
Iowa  327;  Bondurant  v.  Crawford,  22  Iowa 
40;  Hallam  v.  Todhunter,  24  Iowa  166;  Mc- 
Grew  v.  Forsythe,  31  Iowa  181 ;  Wilcox  v. 
Iowa  Wesleyan  University,  32  Iowa  367;  Mc- 
Kown  v.  Furgason,  47  Iowa  636;  Avery  v. 
Chapman,  62  Iowa  144;  Watson  Coal,  etc.,  Co. 
v.  James,  72  Iowa  184;  Allison  v.  Jack,  76 
Iowa  205;  Phelps  v.  James,  79  Iowa  262;  Syl- 
vester v.  Henrich,  93  Iowa  489;  Hubbard  v. 
Weare,  79  Iowa  678;  Scroggin  v.  Wood,  87 
Iowa  497. 

Kansas. — Stevens  v.  Allen,  51  Kan.  144; 
Farmers'  Stock  Breeding  Assoc.  v.  Scott,  53 
Kan.  534;  Kansas  Refrigerator  Co.  v.  Pert,  3 
Kan.  App.  364. 

Kentucky.  — Warren  v.  Barker,  2  Duv.  (Ky.) 
155;  Ball  v.  Lively,  4  Dana  (Ky.)  369;  Camp- 
bell v.  Hillman,  15  B.  Mon.  (Ky.)  50S,  61  Am. 
Dec.  195;  Foard  v.  McComb,  12  Bush  (Ky.) 
723. 

Maine.  —  Cross  v.  Peters,  I  Me.  378,  10  Am. 
Dec.  78;  Cowan  v.  Adams,  10  Me.  374,  25  Am. 
Dec.  242;  McDonald  v.  Trafton,  15  Me.  225; 
Hammatt  v.  Emerson,  27  Me.  308;  Kingsbury 
-v.  Taylor,  29  Me.  508,  50  Am.  Dec.  607;  Bry- 
ant v.  Crosby,  36  Me.  562,  58  Am.  Dec.  767; 
Gould  v.  York  County  Mut.  F.  Ins.  Co.,  47  Me. 
403,  74  Am.  Dec.  494. 

Maryland.  —  Lamm  v.  Port  Deposit  Home- 
stead Assoc.,  49  Md.  233,  33  Am.  Rep.  246; 
Buschman  v.  Codd,  52  Md.  202;  Senlman  v. 
Gamble,  69  Md.  293. 

Massachusetts,  y —  Emerson  v.  Brigham,  10 
Mass.  197,  6  Am.  Dec.  109;  Tryon  v.  Whit- 
marsh,  1  Met.  (Mass.)  1,  35  Am.  Dec.  339; 
Stone  v.  Denny,  4  Met.  (Mass.)  151;  Sibley  v. 
Hulbert,  15  Gray  (Mass.)  509;  Pearson  v. 
Howe,  1  Allen  (Mass.)  208;  Hartford  Live 
Stock  Ins.  Co.  v.  Matthews,  102  Mass.  221; 
Cooper  v.  Lovering,  106  Mass.  79;  Beach  v. 
Bemis,  107  Mass.  499;  Tucker  v.  White,  125 
Mass.  344;  Savage  v.  Stevens,  126  Mass.  207; 
Cole  v.  Cassidy,  138  Mass.  437,  52  Am.  Rep. 
284;  Cowley  v.  Dobbins,  136  Mass.  401; 
Bowker  v.  Delong,  141  Mass.  315;  Nash  v. 
Minnesota  Title  Ins.,  etc.,  Co.,  163  Mass.  574, 
47  Am.  St.  Rep.  489. 

Minnesota.  —  Faribault  v.  Sater,  13  Minn. 
223;  Merriam  v.  Pine  City  Lumber  Co.,  23 
Minn.  314;  Humphrey  v.  Merriam,  32  Minn. 
197;  Haven  v.  Neal,  43  Minn.  315. 

Mississippi. — Sims  v.  Eiland,  57  Miss.  83, 
607. 

Missouri.  —  Peers  v.  Davis,  29  Mo.  184; 
Lindsay  v.  Davis,  30   Mo.   406;   Owens  v. 
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Rector,  44  Mo.  389;  Dunn  v.  White,  63  Mo. 
181;  Dulaney  v.  Rogers,  64  Mo.  201;  Walsh  v. 
Morse,  80  Mo.  568;  Anderson  v.  McPike,  86 
Mo.  293;  Merchants'  Nat.  Bank  v.  Sells,  3  Mo. 
App.  85;  Arthur  v.  Wheeler,  etc.,  Mfg.  Co.,  12 
Mo.  App.  335;  Brooking  v.  Shinn,  25  Mo. 
App.  277;  McBeth  v.  Craddock,  28  Mo.  App. 
380;  Koontz  v.  Kaufman,  31  Mo.  App.  397; 
Hume  v.  Brelsford,  51  Mo.  App.  651;  Felix  v. 
Shirey,  60  Mo.  App.  621,  1  Mo.  App.  Rep.  240. 
See  also  Tootle  v.  Lysagt,  65  Mo.  App.  139. 

New  Hampshire.  —  Lord  v.  Colley,  6  55. 
H.  99,  25  Am.  Dec.  445;  Mahurin  v.  Harding, 
28  N.  H.  128,  59  Am.  Dec.  401;  Page  v. 
Parker,  40  N.  H.  47;  Pettigrew  v.  Chellis,  41 
N.  H.  95;  Griswold  v.  Sabin,  51  N.  H.  167,  12 
Am.  Rep.  76. 

New  Jersey.  —  Searing  v.  Lum,  5  N.  J.  L. 
785;  Allen  v.  Wanamaker,  31  N.  J.  L.  370; 
Cowley  v.  Smyth,  46  N.  J.  L.  380,  50  Am.  Rep. 
432;  State  v.  Cass,  52  N.  J.  L.  77;  Crowell  v. 
Jackson,  53  N.  J.  L.  656. 

New  York.  —  Kountze  v.  Kennedy,  147  N. 
Y.  124.  And  see  Upton  v.  Vail,  6  Johns.  (N. 
Y.)  ]8r,  5  Am.  Dec.  210;  Young  v.  Covell,  8 
Johns.  (N.  Y.)  23,  5  Am.  Dec.  316;  Allen  v. 
Addington,  7  Wend.  (N.  Y.)  10,  11  Wend.  (N. 
Y.)  374;  Zabriskie  v.  Smith,  13  N.  Y.  322,  64 
Am.  Dec.  551;  Marsh  v.  Falker,  40  N.  Y.  562; 
Chester  v.  Comstock,  40  N.  Y.  575  note,  6 
Robt.  (N.  Y.)  r;  Meyer  v.  Amidon,  45  N.  Y. 
169;  Oberlander  v.  Spiess,  45  N.  Y.  175; 
Atkins  v.  Elwell,  45  N.  Y.  760;  Hubbell  v. 
Meigs,  50  N.  Y.  480;  Wakeman  v.  Dalley,  51 
N.  Y.  27,  10  Am.  Rep.  551;  Lamb  v.  Kelsey, 
54  N.  Y.  645;  Stitt  v.  Little,  63  N.  Y.  427; 
Duffany  v.  Ferguson,  66  N.  Y.  482,  reversing  5 
Hun  (N.  Y.)  106;  Babcock  v.  Libbey,  82  N.  Y. 
144,  53  How.  Pr.  (N.  Y.  Supreme  Ct.)  255; 
Salisbury  v.  Howe,  87  N.  Y.  128;  Brackett  v. 
Griswold,  112  N.  Y.  454;  Mclntyre  v.  Buell, 
132  N.  Y.  192;  Unckles  v.  Hentz,  19  N.  Y. 
App.  Div.  165  {affirming  18  Misc.  Rep.  (N.  Y.) 
644,  13  Nat.  Corp.  Rep.  588);  Lawton  v.  Good- 
rich, (Supreme  Ct.)  7  N.  Y.  Supp.  76;  Bigler 
v.  Atkins,  (Supreme  Ct.)  7  N.  Y.  St.  Rep.  235, 
118  N.  Y.  671;  Ide  v.  Graham,  3  Misc.  Rep. 
(N.  Y.  City  Ct.)  151;  Van  Vliet  v.  McLean,  23 
Hun  (N.  Y.)  206;  Marshall  v.  Fowler,  7  Hun 
(N.  Y.)  237;  Morehouse  v.  Yeager,  41  N.  Y. 
Super  Ct.  135,  71  N.  Y.  594.;  Moore  v.  Noble, 
53  Barb.  (N.  Y.)  425,  36  How.  Pr.  (N.  Y.)  385; 
Weed  v.  Case,  55  Barb.  (N.  Y.)  534;  Marshall 
v.  Gray,  57  Barb.  (N.  Y.)  414,  39  How.  Pr.  (N. 
Y.)  172;  Robinson  v.  Flint,  58  Barb.  (N.  Y.) 
100;  Livingston  v.  Keech,  34  N.  Y.  Super.  Ct. 
547;  Doty  v.  Campbell,  I  How.  Pr.  N.  S.  (N. 
Y.  County  Ct.)  101;  Peterson  v.  Humphrey,  4 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  394;  Vietor  v. 
Henlein,  67  How.  Pr.  (N.  Y.  Supreme  Ct.)  486; 
Moorehead  v.  Holden,  7  Civ.  Pro.  Rep.  (N.  Y. 
City  Ct.)  188;  Ryan  v.  Manufacturers',  etc.. 
Bank,  9  Daly  (N.  Y.)  308. 

North  Carolina  —  Hamrick  v.  Hogg,  1  Dev. 
L.  (12  N.  Car.)  350;  Gerkins  v.  Williams,  3 
Jones  L.  (48  N.  Car.)  n  ;  Stafford  v.  Newsom, 
9  Ired.  L.  (31  N.  Car.)  507;  Ramsey  v.  Wal- 
lace, 100  N.  Car.  75;  Lunn  v.  Shermer,  93  N. 
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case  for  a  false  warranty,  express  or  implied,  may  be  maintained,  whether  the 
defendant  knew  the  representation  was  false  or  not.1  Therefore,  when  it  is 
decided  in  any  case  that  knowledge  of  the  falsity  of  a  representation  is  neces- 
sary to  entitle  a  person  to  maintain  an  action  for  damages,  care  should  be 
taken  to  ascertain  whether  the  action  is  for  deceit  or  for  breach  of  warranty 
or  false  warranty,  before  the  decision  is  relied  upon  as  authority.2 

(1)  Sales  of  Real  Property.  — The  doctrine  that  knowledge  that  a  represen- 
tation is  false  is  necessary  to  sustain  an  action  of  deceit  has  repeatedly  been 
applied  to  representations  by  the  seller  of  real  property  as  to  his  title,3  and 
representations  as  to  the  quality,  condition,  or  value  of  the  property.4 

(2)  Sales  of  Personal  Property.  —  The  same  principle  has  also  been  applied 
to  representations  by  the  seller  of  personal  property  as  to  the  quality  or 
condition  of  the  property,5  though  it  has  been  said  that  it  does  not  apply 


Car.  164;  Thomas  v.  Wright,  98  N.  Car.  272; 
Gatlin  v.  Harrell,  108  N.  Car.  485. 

Ohio.  —  McCracken  v.  West,  17  Ohio  16; 
Taylor  v.  Leith,  26  Ohio  St.  428;  Smith  v. 
Bowler,  1  Disney  (Ohio)  520. 

Oregon.  —  Rolfes  v.  Russel,  5  Oregon  400. 

Pennsylvania.  —  Staines  v.  Shore,  16  Pa.  St. 
200,  55  Am.  Dec.  492;  Huber  v.  Wilson,  23  Pa. 
St.  178;  Rheem  v.  Naugatuck  Wheel  Co.,  33 
Pa.  St.  358;  Bigler  v.  Flickinger,  55  Pa.  St. 
279;  Cox  v.  Highley,  100  Pa.  St.  249;  Erie 
City  Iron  Works  v.  Barber,  102  Pa.  St.  156,  106 
Pa.  St.  125,  51  Am.  Rep.  508;  Dil  worth  v.  Brad- 
ner,  85  Pa.  St.  238;  Duff  v.  Williams,  85  Pa. 
St.  490;  McCandless  v.  Young,  96  Pa.  St.  289; 
Hexter  v.  Bast,  125  Pa.  St.  52,  11  Am.  St.  Rep. 
874;  Griswold  v.  Gebbie,  126  Pa.  St.  353,  12 
Am.  St.  Rep.  878;  High  v.  Berret,  148  Pa.  St. 
261;  Freyer  v.  McCord,  165  Pa.  St.  539;  Lam- 
berton  v.  Dunham,  165  Pa.  St.  129,  35  W.  N. 
C.  (Pa.)  489;  Boothe  v.  Alexander,  4  W.  N.  C. 
(Pa.)  492;  Williams  v.  Beninger,  1  Pa.  Dist. 
Rep.  35,  11  Pa.  Co.  Ct.  Rep.  150. 

Rhode  Island. — See  Burgess  v.  Wilkinson, 
13  R.  I.  646. 

South  Carolina.  —  Munro  v.  Gairdner,  3 
Brev.  (S.  Car.)  31,  5  Am.  Dec.  531;  Chisolm  v. 
Gadsden,  1  Strobh.  L.  (S.  Car.)  220,  47  Am. 
Dec.  550. 

Tennessee.  —  Gibbs  v.  ,  Odell,  2  Coldw. 
(Tenn.)  132;  Wynne  v.  Allen,  7  Baxt.  (Tenn.) 
312,  32  Am.  Rep.  562. 

Vermont.  —  Howard  v.  Gould,  28  Vt.  523,  67 
Am.  Dec.  723;  Crown  v.  Brown,  30  Vt.  707; 
Bond  v.  Clark,  35  Vt.  577. 

Virginia.  —  Lang  v.  Lee,  3  Rand.  (Va.)  410; 
Cunningham  v.  Smith,  10  Gratt.  (Va.)  255,  60 
Am.  Dec.  333. 

Wisconsin. — Smith  v.  Mariner,  5  Wis.  551, 
68  Am.  Dec.  73. 

In  Indiana,  in  the  case  of  Frenzel  v.  Miller, 
37  Ind.  1,  10  Am.  Rep.  62,  it  was  held  that 
damages  could  be  recovered  at  law  for  false 
representations  not  known  to  be  false,  but  be- 
lieved to  be  true.  It  was  there  said:  "  If  a 
representation  be  made  of  a  matter  material 
to  the  contract,  which  turns  out  to  be  untrue, 
to  the  damage  of  the  party  to  whom  such 
representation  is  made,  and  who  relied  on 
the  same  as  true,  such  representation  will 
have  the  force  and  effect  of  positive  fraud 
in  a  proceeding  to  rescind  the  contract,  or 
in  an  action  for  or  defense  founded  on  the 
fraud,  whether  the  falsity  of  the  representation 
was  known  to  the  party  making  it  or  not,  on 
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the  ground  that  he  who  makes  a  representa- 
tion as  true,  without  knowing  it  to  be  true,  is. 
guilty  of  gross  negligence  and  reckless  con- 
duct." 

This  decision  was  followed  in  Krewson  vr 
Cloud,  45  Ind.  273. 

If  these  cases  are  to  be  construed  as  dis- 
pensing with  the  necessity  for  the  scienter  inc 
actions  of  deceit,  or  actions  for  damages  in  the 
nature  of  deceit,  they  are  in  this  respect  con- 
trary not  only  to  the  earlier  cases,  but  also  to 
the  laterones,  and  it  must  now  be  regarded  as 
settled  in  Indiana  that  scienter  is  necessary. 
Stanley  v.  Norris,  4  Blackf.  (Ind.)  353; 
Humphreys  v.  Comline,  8  Blackf.  (Ind.)  516; 
Hopper  v.  Sisk,  1  Ind.  176;  State  Bank  v. 
Hamilton,  2  Ind.  457;  Gatling  v.  Newell,  9 
Ind.  572;  Zehner  v.  Kepler,  16  Ind.  290;  New- 
man v.  Sylvester,  42  Ind.  106;  Furnas  v.  Fri- 
day, 102  Ind.  129;  Lewark  v.  Carter,  117  Ind-; 
206,  10  Am.  St.  Rep.  40;  Kirkpatrick  v.  Reeves, 
121  Ind.  280. 

1.  Distinction  Between  Deceit  and  Warranty.  — I 
Marshall  v.  Gray,  57  Barb.  (N.  Y.)  414,  39 
How.  Pr.  (N.  Y.)  172. 

For  cases  based  upon  warranty,  in  which  it 
was  held  not  to  be  necessary  to  allege  or  prove- 
a  knowledge  that  the  representations  were, 
false,  see  Cross  v.  Gardner,  Carth.  90;  Medina. 
v.  Stoughton,  1  Salk.  210;  Adamson  v.  Jarvis, 
4  Bing.  66,  13  E.  C.  L.  343;  Burgess  v.  Wilkin- 
son, 13  R.  I,  646.  And  see  the  title  Implied- 
Warranty. 

2.  See  Williamson  v.  'Allison,  2  East  446- 
Ross  v.  Mather,  51  N.  Y.  108,  10  Am.  Rep.. 
562;  Burgess  v.  Wilkinson,  13  R.  I.  646. 

S.  Sales  of  Real  Property.  —  In  Spence  v. 
Duren,  3  Ala.  251,  it  was  held  that  a  statement 
by  the  vendor  of  land  that  his  title  was  good? 
was  not  a  fraud  unless  he  knew  that  a  better 
title  existed  in  another. 

4.  Joliffe  v.  Baker,  11  Q.  B.  Div.  255.  See 
also  Williams  v.  McFadden,  23  Fla.  143,  11 
Am.  St.  Rep.  345;  Merwin  v.  Arbuckie,  81  111.. 
501;  Holmes  v.  Clark,  10  Iowa  423;  Phelps  v.. 
James,  79  Iowa  262. 

For  a  full  treatment  of  the  question,  as  ap- 
plyed  to  sales  of  real  property,  see  the  title 
Vendor  and  Purchaser. 

5.  Sales  of  Personal  Property  —  Representations 
as  to  Quality,  etc.  —  Ormrod  v.  Huth,  14  M.  & 
W.  651;  Dowding  v.  Mortimer,  2  East  450, 
note  b\  Kingsbury  v.  Taylor,  29  Me.  508,  50 
Am.  Dec.  607;  Mahurin  v.  Harding,  28  N.  fl. 
128,  59  Am.  Dec.  401;  Staines  v.  Shore,  16  Pa„ 
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to  representations  as  to  his  title.' 

(3)  Representations  as  to  Solvency  or  Credit  —  Of  Another. — The  doctrine 
that  knowledge  of  the  falsity  of  a  representation  must  be  shown  to  support 
an  action  of  deceit,  applies  to  false  representations  as  to  the  solvency  or  credit 
of  another.  It  is  well  settled  by  numerous  decisions  that  such  a  representa- 
tion will  not  support  an  action  if  the  party  making  it  honestly  believes  it  to 
be  true.a 

One's  Own  Solvency  or  Credit.  —  It  has  also  been  held  that  when  a  person  pur- 
chases property  on  credit  and  makes  statements  as  to  his  own  financial  condi- 
tion, he  cannot  be  held  liable  on  the  ground  of  fraud,  unless  it  is  shown  that 
he  knew  that  his  statements  were  false  and  intended  to  deceive.  It  is  not 
enough  to  merely  show  an  overestimate  of  the  value  of  his  property.3 

Condition  of  Corporation.  —  In  a  late  New  York  case,  which  will  hereafter  be  a 
leading  case  on  the  law  of  deceit,  the  rule  that  knowledge  of  the  falsity  of  a 
representation  is  necessary  to  render  it  fraudulent  was  applied  to  a  statement 
by  an  officer  of  a  corporation  as  to  its  condition,  from  which  he  had  omitted  a 
claim  against  the  corporation,  upon  which  judgment  was  afterwards  obtained.4 

Solvency  of  Bank.  —  It  has  also  been  held  that  in  an  action  against  a  director 
of  a  bank  for  falsely  representing  the  bank  to  be  solvent,  by  means  whereof 


St.  200,  55  Am.  Dec.  492.  See  also  the  title 
Sales. 

1.  Representations  as  to  Title.  —  In  Dale's 
Case,  Cro.  Eliz.  44,  it  was  decided  by  two 
judges  against  one  that  the  purchaser  of  per- 
sonal property  could  not  maintain  an  action  of 
deceit  against  the  seller  on  the  ground  that  the 
seller  had  no  title  to  the  goods,  in  the  absence 
of  allegation  and  proof  that  the  seller  knew 
that  he  had  no  title.  But  the  opinion  of  the 
dissenting  judge  that  "  it  shall  be  intended 
that  he  that  sold  had  knowledge  whether  they 
were  his  goods  or  not,"  is  supported  by  the 
weight  of  authority.  In  other  words,  every 
seller  of  personal  property  is  presumed  to 
know  whether  he  has  title  or  not,  and  if  he 
sells  goods  which  do  not  belong  to  him,  he  is 
liable  in  an  action  of  deceit  without  proof  that 
he  knew  of  the  defect  in  his  title.  Cross  v. 
Gardner,  Carth.  90,  I  Show.  68;  Hoe  v.  San- 
born, 21  N.  Y.  552,  78  Am.  Dec.  163.  And  see 
Furnis  v.  Leicester,  Cro.  Jac.  474. 

Further  on  this  point  see  the  title  Sales. 

2.  Representations  as  to  Solvency  or  Credit  of 
Another — England. — Ashlin  v.  White,  Holt 
387,  3  E.  C.  L.  155;  Pasley  v.  Freeman,  3  T. 
R.  51,  2  Smith  Lead.  Cas.  66;  Tapp  v.  Lee,  3 
B.  &  P.  367;  Haycraft  v.  Creasy,  2  East  92; 
Ames  v.  Milward,  8  Taunt.  637,  4  E.  C.  L.  234; 
Scott  v.  Lara,  Peake  N.  P.  (ed.  1795)  226;  Fos- 
ter v.  Charles,  6  Bing.  396,  ig  E.  C.  L.  113,  7 
Bing.  105,  20  E.  C.  L.  64;  Clifford  v.  Brooke, 
13  Ves.  Jr.  131. 

United  States.  —  Russell  v.  Clark,  7  Cranch 
(U.  S.)  69;  Lord  v.  Goddard,  13  How.  (U.  S.)  198. 

Alabama.  —  Einstein  v.  Marshall,  58  Ala. 
153,  29  Am.  Rep.  729. 

Connecticut.  —  Hall  v.  Bradbury,  40  Conn.  32. 

Delaware. — Fooks  v.  Waples,  1  Harr.  (Del.) 
131,  25  Am.  Dec.  64. 

Georgia. — Terrell  v.  Bennet,  18  Ga.  404; 
Bennett  v.  Terrill,  20  Ga.  83;  Slade  v.  Little, 
20  Ga.  371;  Corbett  v.  Gilbert,  24  Ga.  454. 

Indiana.  —  Hopper  v.  Sisk,  I  Ind.  176;  State 
Bank  v.  Hamilton,  2  Ind.  457. 

Iowa.  —  McKown  v.  Furgason,  47  Iowa  636; 
Avery  v.  Chapman,  62  Iowa  144;  Sylvester  v. 
Henrich,  93  Iowa  489. 


Massachusetts.  —  Tryon  v.  Whitmarsh,  I 
Met.  (Mass.)  1,  35  Am.  Dec.  339;  Cowley  v. 
Dobbins,  136  Mass.  401. 

Missouri.  —  Dulaney  v.  Rogers,  64  Mo.  201;, 
Felix  v.  Shirey,  1  Mo.  App.  Rep.  240,  60  Mo. 
App.  621. 

New  Hampshire.  —  Lord  v.  Colley,  6  N.  H. 
99,  25  Am.  Dec.  445. 

New  York.  —  Upton  v.  Vail,  6  Johns.  (N.  Y.) 
181,  5  Am.  Dec.  210;  Young  v.  Covell,  8 
Johns.  (N.  Y.)  23,  5  Am.  Dec.  316;  Allen  v. 
Addington,  7  Wend.  (N.  Y.)  10,  11  Wend.  (N. 
Y.)  374;  Zabriskie  v.  Smith,  13  N.  Y.  322,  64 
•Am.  Dec.  551;  Marsh  v.  Falker,  40  N.  Y.  562; 
Chester  v.  Comstock,  6  Robt.  (N.  Y.)  1,  40  N.  1 
Y.  575,  note;  Meyer  v.  Amidon,  45  N.  Y.  169;' 
Wakeman  v.  Dalley,  51  N.  Y.  33,  44  Barb.  (N. 
Y.)  502;  Babcock  v.  Libbey,  82  N.  Y.  144,  53 
How.  Pr.  (N.  Y.  Supreme  Ct.)  255;  Doty  v. 
Campbell,  1  How.  Pr.  N.  S.  (N.  Y.  County 
Ct.)  101;  Peterson  v.  Humphrey,  4  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  394;  Barber  v.  Morgan, 
51  Barb.  (N.  Y.)  133;  Brown  v.  Brockett,  55 
How.  Pr.  (N.  Y.  County  Ct.)  35. 

North  Carolina.  —  Thomas  v.  Wright,  98  N. 
Car.  272. 

Ohio.  —  McCracken  v.  West,  17  Ohio  16. 

Pennsylvania.  —  Rheem  v.  Naugatuck  Wheel 
Co.,  33  Pa.  St.  358;  Duff  v.  Williams,  85  Pa. 
St.  490. 

Tennessee.  —  Wynne  v.  Allen,  7  Baxt. 
(Tenn.)  312,  32  Am.  Rep.  562. 

Vermont.  —  Crown  v.  Brown,  30  Vt.  707. 

Virginia.  —  Lang  v.  Lee,  3  Rand.  (Va.) 
410. 

3.  Representations  as  to  One's  Own  Solvency.  — 

South  Branch  Lumber  Co.  v.  Ott,  142  U.  S. 
622;  Wesseis  v.  Weiss,  156  Pa.  St.  591,  33  W. 
N.  C.  (Pa.)  353;  Dilworth  v.  Bradner,  85  Pa. 
St.  238. 

For  a  person,  in  stating  his  financial  condi- 
tion for  the  purpose  of  obtaining  credit,  to  fail 
to  state  his  liabilities  is  not  fraud  per  se.  The 
omission  must  be  intentional.  See  Luthy  v. 
Kline,  56  111.  App.  314. 

4.  Representation  by  Officer  as  to  Condition  of 
Corporation.  —  Kountze  v.  Kennedy,  147  N.  Y. 
124. 
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the  plaintiff  was  induced  to  buy  stock  and  make  deposits,  it  must  appear  that 
the  defendant  knew  his  representation  to  be  false,  or  that,  the  fact  not  being 
within  his  knowledge,  he  falsely  represented  it  as  of  his  own  knowledge.1 

(4)  Acting  as  Agent  Without  Authority.  — If  a  person  assumes  to  act  as 
agent  for  another  when  he  has  no  authority  to  do  so,  he  is  clearly  liable  on  the 
ground  of  fraud  if  he  knew  of  his  want  of  authority.8  There  are  decisions  to 
the  effect  that  he  is  guilty  of  fraud  even  when  he  does  not  know  that  he  has 
no  authority  to  act,  but  believes  that  he  has.3  The  better  opinion,  however, 
is  that  his  liability  in  such  a  case  is  based  upon  contract,  that  is,  upon  implied 
warranty  of  authority,  and  not  upon  fraud.4 

(5)  View  that  Knoivledge  of  Falsity  Is  Not  Necessary.  —  In  several  jurisdic- 
tions the  doctrine  that  knowledge  of  the  falsity  of  a  representation  is  necessary 
to  make  the  representation  ground  for  an  action  of  deceit,  does  not  seem  to  be 
recognized,  but  it  seems  to  be  held  that  if  there  is  in  fact  a  false  representation, 
though  made  innocently,  and  its  deceptive  influence  is  effective,  there  is  such 
fraud  as  will  sustain  the  action,  since  the  consequences  to  the  party  deceived 
are  as  serious  as  if  the  representations  proceeded  from  a  vicious  purpose.5 


1.  Representations  as  to  Solvency  of  Bank.  — 

Cole  v.  Cassidy,  138  Mass.  437,  52  Am.  Rep. 
284. 

2.  Acting  as  Agent  Without  Authority.  —  Pol- 
hill  v.  Walter,  3  B.  &  Ad.  114,  23  E.  C.  L.  38; 
Randell  v.  Trimen,  18  C,  B.  786,  86  E.  C.  L. 
786;  Frankland  v.  Johnson,  147  Hi.  520,  37 
Am.  St.  Rep.  234;  Solomon  v.  Penoyar,  89 
Mich.  11;  Baltzen  v.  Nicolay,  53  N.  Y.  467; 
Simmons  v.  More,  100  N.  Y.  140;  Kroeger  v. 
Pitcairn,  101  Pa.  St.  311,  47  Am.  Rep.  718. 
See  the  title  Agency,  vol.  1,  p.  1125. 

3.  In  Adamson  v.  Jarvis,  4  Bing.  66,  13  E. 
C.  L.  343,  Best,  C.  J.,  said:  "  If  a  man  buys 
the  goods  of  another  from  a  person  who  has 
no  authority  to  sell  them,  he  is  a  wrong-doer, 
to  the  person  whose  goods  he  takes;  yet  he 
may  recover  compensation  against  the  person 
who  sold  the  goods  to  him,  although  the  per- 
son who  sold  them  did  not  undertake  that  he 
had  a  right  to  sell,  and  did  not  know  that  he 
had  no  right  to  sell;  that  is  proved  by  Medina 
v.  Stoughton,  1  Salk.  210;  Saunders  v.  Powell, 
Lev.  129;  Cross  v.  Gardner,  Carth.  90,  1  Rolle 
Abr.  91,  and  many  other  cases.  These  cases 
rest  on  this  principle,  that  if  a  man  having  the 
possession  of  property  which  gives  him  the 
character  of  owner,  affirms  that  he  is  owner, 
and  thereby  induces  a  man  to  buy,  when  in 
point  of  fact  the  affirmant  is  not  the  owner,  he 
is  liable  to  an  action.  It  has  been  said  that 
is  because  there  is  a  breach  of  contract  to 
rest  the  action  on,  and  that  there  is  no  con- 
tract in  this  case.  This  is  not  the  true  princi- 
ple—  it  is  this:  He  who  affirms  either  what 
he  does  not  know  to  be  true,  or  knows  to  be 
false,  to  another's  prejudice  and  his  own  gain, 
is,  both  in  morality  and  law,  guilty  of  false- 
hood, and  must  answer  in  damages."  See  also 
Weare  v.  Gove,  44  N.  H.  196;  Farmers'  Co- 
operative Trust  Co.  v.  Floyd,  47  Ohio  St.  525, 
21  Am.  St.  Rep.  846,  33  Am.  &  Eng.  Corp. 
Cas.  218.  And  see  the  title  Agency,  vol.  1, 
pp.  1124,  1126. 

4.  See  Collen  v.  Wright,  8  El.  &  Bl.  647,  92 
E.  C.  L.  647;  Simmons  v.  More,  100  N.  Y.  140; 
Patterson  v.  Lippincott,  47  N.  J.  L.  457,  54 
Am.  Rep.  178;  Kroeger  v.  Pitcairn,  101  Pa.  St. 
311,  47  Am.  Rep.  718. 

Contra.  —  Bartlett  v.  Tucker,  104  Mass.  336, 
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6  Am.  Rep.  240;  Jefts  v.  York,  10  Cush. 
(Mass.)  392. 

In  Newman  v.  Sylvester,  42  Ind.  106,  it  was 
said  in  substance:  If  one  enters  into  a  con- 
tract in  the  name  of  another  and  as  his  agent, 
and  does  it  honestly,  fully  disclosing  all  the 
facts  touching  the  authority  under  which  he 
acts,  so  that  the  one  contracted  with,  from 
such  information  or  otherwise,  is  fully  in- 
formed of  the  authority  possessed  or  claimed, 
the  agent  is  not  liable  on  the  ground  of  deceit 
or  for  misleading  the  other  party. 

For  a  full  treatment  of  this  question,  see  the 
title  Agency,  vol.  1,  p.  1127. 

5.  View  that  Knowledge  of  Falsity  or  Reckless- 
ness Is  Not  Necessary.  —  In  Alabama  it  is  said  to 
be  settled  that  an  action  on  the  case  for  deceit 
may  be  maintained  for  false  representations 
by  the  seller  to  the  buyer  of  property  (see 
Einstein  v.  Marshall,  58  Ala.  153,  29  Am.  Rep. 
729),  resulting  in  injury,  though  not  known  to 
be  false  by  the  defendant,  nor  made  reck- 
lessly. It  was  so  held  in  Foster  v.  Kennedy, 
38  Ala.  359,  81  Am.  Dec.  56,  which  was  an  ac- 
tion for  deceit  against  a  vendor  of  land,  and  it 
has  been  previously  so  held  in  Munroe  v. 
Pritchett,  16  Ala.  785,  50  Am.  Dec.  203,  22  Ala. 
501. 

Compare  Craig  v.  Blow,  3  Stew.  (Ala.)  448; 
Johnston  v.  Bent,  93  Ala.  160. 

On  a  careful  consideration  of  these  deci- 
sions, it  seems  that  they  might  very  properly 
be  classed  with  those  cases  which  hold  that  a 
positive  representation  of  fact  made  by  a  per- 
son as  of  his  own  knowledge  is  fraud  because 
of  the  false  assumption  of  knowledge.  See 
Munroe  v.  Pritchett,  16  Ala.  785,  50  Am.  Dec. 
203,  22  Ala.  501.  And  see  infra,  this  section. 
False  Assumption  of  Knowledge. 

A  distinction  is  made  in  Alabama,  as  regards 
the  question  under  consideration,  betweea 
statements  of  fact  and  statements  of  opinion. 
It  is  held  that  the  latter  do  not  constitute  fraud 
unless  known  to  be  false.  See  Stow  v.  Boze- 
man,  29  Ala.  397;  Brown  v.  Freeman,  79  Ala. 
406;  Cooke  v.  Cook,  100  Ala.  175.  And  see^K- 
pra,  this  title.  Character  of  Representation  as  One 
of  Fact —  Statements  of  Opinion  and  Prediction. 

It  is  also  held  that  the  rule  which  is  applied 
in  that  state  as  between  the  seller  and  buyer 
Volume  XIV. 


Knowledge  and  Intent.  FRAUD  AND  DECEIT.     That  Representation  Is  False. 


b.  Rescission  of  Contract  at  Law  —  General  Rule.  —  By  the  weight  of 
authority,  the  rule  that  a  false  representation,  to  amount  to  fraud,  must  be 
made  with  knowledge  of  its  falsity,  or  under  such  circumstances  that  the  law 
will  imply  or  impute  knowledge,  applies  when  the  representation  is  relied 
upon  as  ground  for  rescission  of  a  contract  at  law,  as  well  as  when  it  is  relied 
upon  as  ground  for  an  action  of  deceit.1 

of  property  does  not  apply  to  false  representa- 
tions made  by  a  person  as  to  the  solvency  or 
credit  of  another.  Such  representations,  to 
support  an  action  of  deceit,  must  be  made  with 
knowledge  of  their  falsity,  or  recklessly,  and 
without  knowing  whether  they  are  true  or 
false.  Einstein  v.  Marshall,  58  Ala.  153,  29 
Am.  Rep.  729. 

In  Michigan  the  doctrine  is  well  settled  that 
"  if  there  is  in  fact  a  misrepresentation,  though 
made  innocently,  and  its  deceptive  influence 
was  effective,  and  the  consequences  to  the 
pliintiff  being  as  serious  as  though  it  had  pro- 
ceeded from  a  vicious  purpose,  he  would  have 
a  right  of  action  for  the  damages  caused 
thereby,  either  at  law  or  in  equity."  Holcomb 
v.  Noble,  69  Mich.  396.  Citing  Baughman  v. 
Gould,  45  Mich.  481;  Converse  v.  Blumrich, 
14  Mich.  109,  90  Am.  Dec.  230;  Steinbach  v: 
Hill,  25  Mich.  78;  Webster  v.  Bailey,  31  Mich. 
36;  Starkweather  v.  Benjamin,  32  Mich.  305; 
Beebe  v.  Knapp,  28  Mich.  53.  See  also  Busch 
v.  Wilcox,  82  Mich.  316;  Totten  v.  Burhans, 
91  Mich.  495,  both  of  which  were  actions  for 
damages. 

A  statement  of  opinion  is  not  within  the 
rule.  To  support  an  action  of  deceit,  it  must 
be  known  10  be  false.  Collins  v.  Jackson,  54 
Mich.  186. 

In  Nebraska  it  was  held  in  a  late  case,  with- 
out qualification,  that  it  is  not  nece&sary  in  an 
action  for  fraudulent  representations  to  prove 
that  the  defendant  knew  the  representations 
were  false.  "  Whether,"  said  the  court,  "  in 
an  action  for  damages  for  false  representa- 
tions, it  is  necessarv  either  to  aver  or  prove 
the  scienter,  the  authorities  do  not  agree. 
The  better  rule,  and  the  one  adopted  by  this 
court,  is,  that  the  intent  or  good  faith  of  the 
person  making  false  statements  is  not  in  issue 
in  such  a  case."  Johnson  v.  Gulick,  46  Neb. 
817,  50  Am.  St.  Rep.  629.  Citing  Phillips  v. 
Jones,  12  Neb.  213;  Foley  v.  Holtry,  43  Neb. 
133;  Carter  v.  Glass,  44  Mich.  154,  38  Am. 
Rep.  240;  Shippen  v.  Bowen,  122  U.  S.  575. 
See  also  Moore  v.  Scott,  47  Neb.  346. 

In  New  York,  in  the  case  of  Bennett  v.  Jud- 
son,  21  N.  Y.  238,  it  seems  to  have  been  held 
that  false  representations  may  render  a  person 
liable  in  an  action  of  deceit  without  knowledge 
of  their  falsity,  and  without  their  having  been 
made  under  circumstances  from  which  such 
knowledge  may  be  implied.  And  this  case 
was  followed  in  Sharp  v.  New  York,  40  Barb. 
(N.  Y.)  256.  The  later  cases  in  New  York, 
however,  have  restricted  the  case  of  Bennett 
v.  Judson,  21  N.  Y.  238.  In  Marsh  v.  Falker, 
40  N.  Y.  573,  Grover,  J.,  said  that  it  was  de- 
cided, on  the  ground  that  the  party  making 
the  representations  assumed  to  know  the  truth 
when  he  did  not  |know  it.  Other  cases  have 
expressly  repudiated  the  case  of  Bennett  v. 
Judson,  in  so  far  as  it  seems  to  dispense  with 
the  necessity  of  knowledge.  See  Craig  v. 
Ward,  3  Keyes  (N.  Y.)  393,  1  Abb.  App.  Dec. 
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(N.  Y.)  454;  Wakeman  v.  Dalley,  51  N.  Y.  27, 
10  Am.  Rep.  551 ;  Meyer  v.  Amidon,  45  N.  Y. 
169;  Oberlander  v.  Spiess,  45  N.  Y.  175;  Stilt 
v.  Little,  63  N.  Y.  427;  Weed  v.  Case,  55  Barb. 
(N.  Y.)  548;  Marshall  v.  Gray,  57  Barb.  (N. 
Y.)  414.  39  How.  Pr.  (N.  Y.)  172. 

In  Rhode  Island,  in  the  case  of  Burgess  v. 
Wilkinson,  13  R.  I.  646,  it  was  held  that  if  the 
seller  of  chattels  or  a  mortgagor  in  possession 
affirms  his  ownership  thereof,  the  purchaser  or 
mortgagee  damnified  by  such  affirmation  can 
maintain  trespass  on  the  case  without  declar- 
ing that  the  affirmation  was  made  with  a 
knowledge  of.  its  falsity  or  with  intent  to  de- 
ceive. As  was  pointed  out,  however,  in  this 
case,  the  ground  of  the  decision,  and  of  sev- 
eral English  decisions  cited  therein,  is  that  the 
affirmation  of  ownership  amounts  to,  or  is  in 
the  nature  of,  a  warranty  or  unqualified 
undertaking  for  the  truth  of  what  is  affirmed. 
The  action,  therefore,  is  not  an  action  of  deceit. 

1.  Rescission  of  Contract  at  Law  —  Cases  Re- 
quiring Knowledge  of  Falsity  —  England.  —  Wil- 
son v.  Butler,  4  Bing.  N.  Cas.  748,  33  E.  C.  L. 
518. 

Alabama.  — Johnston  v.  Bent,  93  Ala.  160. 
Arkansas.  —  Hanger  v.  Evins,  38  Ark.  334. 
Georgia.  —  Barnett  v.  Speir,  93  Ga.  762. 
Illinois.  —  Miller  v.  Howell,  2  111.  499,  32 
Am.  Dec.  36;  Dunbar  v.  Bonesteel,  4  111.  32; 
O wings  v.  Thompson,  4  111.  505;  Goodrich  v. 
Reynolds,  31  111.  490,  83  Am.  Dec.  240;  Mitch- 
ell v.  Deeds,  49  111.  416,  95  Am.  Dec.  621;  St. 
Louis,  etc.,  R.  Co.  v.  Rice,  85  111.  406;  Grier 
v.  Puterbaugh,  108    111.  602;    Linington  v. 
Strong,  in  111.  152;  Sims  v.  Klein,  1  111.  302; 
Rice  v.  Van  Ackere,  22  111.  App.  588. 
Indiana.  —  See  infra,  this  note. 
Iowa.  —  Scroggin  v.  Wood,  87  Iowa  497. 
Kentucky.  —  Brooks   v.    Cannon,  2   A.  K. 
Marsh.  (Ky.)  525;  Stewart  v.  Dougherty,  3 
Dana  (Ky.)  479;   Ball  v.  Lively,  4  Dana  (Ky.) 
369. 

Maine.  —  McDonald  v.  Trafton,  15  Me.  225; 
Hammatt  v.  Emerson,  27  Me.  308. 

Massachusetts.  —  Page  v.  Bent,  2  Met. 
(Mass.)  371;  Daniels  v.  Hudson  River  F.  Ins. 
Co.,  12  Cush.  (Mass.)  416,  59  Am.  Dec.  192; 
King  v.  Eagle  Mills,  10  Allen  (Mass.)  548; 
Pike  v.  Fay,  101  Mass.  134. 

Mississippi.  —  Anderson  v.  Burnett,  5  How. 
(Miss.)  165,  35  Am.  Dec.  425;  Selma,  etc.,  R. 
Co.  v.  Anderson,  51  Miss.  829. 

Missouri.  —  Peers  v.  Davis,  29  Mo.  184. 
Contra,  Yeater  v.  Hines,  24  Mo.  App.  619; 
Anstee  v.  Ober,  26  Mo.  App.  665. 

New  Hampshire.  —  Griswold  v.  Sabin,  51  N. 
H.  167,  12  Am.  Rep.  76. 

Ne%v  York.  —  Hotchkins  v.  Malone  Third 
Nat.  Bank,  (Supreme  Ct.)  11  N.  Y.  Supp.  220, 
affirmed  in  127  N.  Y.  329;  Mason  v.  Wheeler, 
2  Misc.  Rep.  (N.  Y.  Super.  Ct.)  523;  Jones  v. 
Allan,  13  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  442. 
Compare  Forster  v.  Wilshusen,  14  Misc.  Rep. 
(N.  Y.  C.  PI.)  520. 
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Representations  as  to  Solvency.  —  Thus  it  has  often  been  held  that  a  sale  of  goods 
cannot  be  rescinded  because  of  false  representations  by  the  purchaser  as  to  his- 
financial  condition,  if  the  representation  is  made  in  the  honest  belief  that  it  is 
true.1 

Contracts  of  Suretyship. — A  surety  cannot  be  discharged  on  the  ground  of 
fraudulent  representations  made  to  his  principal,  except  when  the  principal  j 
would  be  discharged.    Therefore,  it  has  been  held  that  a  surety  is  not  dis- 
charged by  false  representations  made  to  his  principal  innocently,  and  without  ■ 
knowledge  of  their  falsity.2 

View  that  Knowledge  of  Falsity  Is  Not  Necessary.  —  In  some  cases  the  doctrine  that 
knowledge  of  the  falsity  of  a  representation  is  not  necessary  to  make  it  ground 
for  rescission  of  a  contract  at  law  is  not  recognized,  but  rescission  is  allowed 
in  the  case  of  a  false  representation  made  innocently  and  in  the  bona  fide 
belief  that  it  was  true.3 


Ohio.  —  Nugent  v.  Cincinnati,  etc.,  Straight 
Line  R.  Co.,  2  Disney  (Ohio)  302. 

Pennsylvania.  —  Staines  v.  Shore,  16  Pa.  St. 
200,  55  Am.  Dec.  492;  Watts  v.  Cummins,  59 
Pa.  St.  84;  McCandless  v.  Young,  96  Pa.  St. 
289;  Wessels  v.  Weiss,  156  Pa.  St.  591,  33  W. 
N.  C.  (Pa.)  353;  Hardy  v.  Anderson,  7  Kulp 
(Pa.)  396. 

Vermont.  —  State  v.  Bates,  36  Vt.  387. 

Virginia.  —  Cunningham  v.  Smith,  io  Gratt. 
(Va.)  255,  60  Am.  Dec.  333. 

Conflicting  Decisions  in  Indiana.  —  In  Indiana 
there  is  so  much  real  or  apparent  conflict  in 
the  cases  that  it  is  difficult  to  say  what  the  law 
is  in  that  state  as  to  the  necessity  for  knowl- 
edge of  the  falsity  of  a  representation  in  order 
that  it  may  furnish  ground  for  rescission  of  a 
contract  at  law.  There  are  a  number  of  cases 
in  which  it  has  been  said  without  qualification 
that  a  person  who  has  been  induced  to  enter 
into  a  contract  by  false  representations  may 
rescind  whether  the  party  making  the  repre- 
sentations knew  them  to  be  false  or  not.  Mc- 
Cormick  v.  Malin,  5  Blackf.  (Ind.)  509; 
Shaeffer  v.  Sleade,  7  Blackf.  (Ind.)  178;  Reed 
v.  Diven,  7  Ind.  189;  Gatling  v.  Newell,  9  Ind. 
572;  Frenzel  v.  Miller,  37  Ind.  I,  10  Am.  Rep. 
62;  Krewson  v.  Cloud,  45  Ind.  273;  Brooks  v. 
Riding,  46  Ind.  15. 

The  first  four  of  these  cases  were  suils  in 
equity, and  are  therefore  not  in  point.  In  Frenzel 
v.  Miller,  however,  the  rule  was  laid  down  that 
"  if  a  representation  be  made  of  a  matter  ma- 
terial to  the  contract,  which  turns  out  to  be 
untrue,  to  the  damage  of  the  party  to  whom 
such  representation  was  made,  and  who  relied 
on  the  same  as  true,  such  representation  will 
have  the  force  and  effect  of  positive  fraud  in  a 
proceeding  to  rescind  the  contract,  or  in  an 
action  for,  or  defense  founded  on,  the  fraud, 
whether  the  falsity  of  the  representation  was 
known  to  the  party  making  it  or  not,  on  the 
ground  that  he  who  makes  a  representation  as 
true,  without  knowing  it  to  be  true,  is  guilty 
of  gross  negligence  and  reckless  conduct." 

This  statement  of  the  law  was  approved  and 
followed  in  Krewson  v.  Cloud,  and  Brooks  v. 
Riding,  above  cited. 

In  the  earlier  case  of  Zehner  v.  Kepler,  16 
Ind.  290,  it  was  clearly  held  that  at  law  knowl- 
edge of  the  falsity  of  the  representation  must 
be  shown.  See  also  H umphreys  v.  Comline, 
8  Blackf.  (Ind.)  516;  State  Bank  v.  Hamilton, 
2  Ind.  457. 
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The  later  cases  are  to  the  same  effect. 

In  Gregory  v.  Schoenell,  55  Ind.  101,  it  was- 
held  that  the  seller  of  goods  on  credit  could, 
not  rescind  the  sale  and  recover  the  goods  on 
account  of  alleged  false  and  fraudulent  lepre- 
sentations  as  to  his  solvency  made  to  the  ven- 
dee, without  showing  that  the  vendee  knew 
the  representations  to  be  false  at  the  time  he 
made  them. 

In  Shook  v.  Singer  Mfg.  Co.,  61  Ind.  520, 
the  decision  was  clear.  The  suit  was  brought 
upon  a  note  by  the  payee  against  the  maker, 
and  the  latter  answered  alleging  that  the  note 
was  obtained  by  false  representations,  made 
by  the  agent  of  the  payee  to  the  maker,  con- 
cerning the  qualities  of  a  sewing  machine  for 
which  the  note  was  given;  also  that  the  agent 
warranted  the  machine,  and  alleging  a  breach 
of  warranty.  It  was  held,  without  referring, 
to  the  case  of  Frenzel  v.  Miller,  above  cited, 
that  as  an  answer  of  fraud,  the  answer  was 
insufficient  in  not  alleging  that  the  representa-' 
tions  were  fraudulently  made,  and  that  the 
agent  of  the  payee  knew,  at  the  time  he  made 
them,  that  they  were  false.  Josselyn  v. 
Edwards,  57  Ind.  212.  See  also  Watson  Coal, 
etc.,  Co.  v.  Casteel,  68  Ind.  476;  Lewark  v. 
Carter,  117  Ind.  206,  10  Am.  St.  Rep.  40. 

1.  Representation  as  to  Solvency.  —  South 
Branch  Lumber  Co.  v.  Ott,  142  U.  S.  622; 
Johnston  v.  Bent,  93  Ala.  160;  Luthy  v.  Kline, 
56  111.  App.  314;  Gregory  v.  Schoenell,  55  Ind. 
101;  Yeager  Milling  Co.  v.  Lawler,  39  La. 
Ann.  572;  Jaffray  v.  Moss,  41  La.  Ann.  548; 
Wessels  v.  Weiss,  156  Pa.  St.  591,  33  W.  N.  C. 
(Pa.)  353;  Dilworth  v.  Bradner,  85  Pa.  St.  238; 
White  v.  Fitch,  19  R.  I.  687.  And  see  the  title 
Sales. 

2.  Avoidance  of  Contract  by  Surety.  —  Bryant 

v.  Crosby,  36  Me.  562,  5S  Am.  Dec.  767.  See 
the  title  Suretyship. 

3.  View  that  Knowledge  of  Falsity  Is  Not. 
Necessary.  —  In  Alabama  it  is  said  to  be  settled 
that  a  contract  may  be  rescinded  at  law  be- 
cause of  false  representations,  though  the 
party  making  them  may  not  have  known  they 
were  false.  Atwood  v.  Wright,  29  Ala.  346. 
Blackman  v.  Johnson,  35  Ala.  252;  Sledge  v. 
Scott,  56  Ala.  202;  Davis  v.  Betz,  66  Ala.  206; 
Ball  v.  Farley,  81  Ala.  292.  Compare  Johnston 
v.  Bent,  93  Ala.  t6o;  Burnett  v.  Stanton.  2  Ala. 
181.  On  a  careful  examination  of  these  cases 
it  seems  that  they  may  very  well  be  classed  with 
the  decisions  in  other  states  holding  that  it  is 
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c.  The  Rule  in  Equity  —  (i)  Recovery  of  Damages.  —  By  the  weight  of 
authority,  the  general  rule  that  knowledge  of  the  falsity  of  a  representation  is 
necessary  to  constitute  fraud,  is  recognized  in  equity  as  well  as  at  law,  when 
it  is  sought  to  recover  damages  on  the  ground  of  fraud,  as  such  a  remedy  is 
governed  by  the  same  principles  as  an  action  of  deceit.1 

(2)  Rescission  and  Cancellation.  —  The  rule  has  also  been  applied  in  a 
number  of  cases  where  it  has  been  sought  to  rescind  or  cancel  a  contract  or 
conveyance  in  equity  on  the  ground  of  fraud.58    For  the  purpose  of  this  remedy, 

fraud  for  a  party  to  recklessly  state  a  fact  as 
true  without  knowing  whether  it  is  true  or 
false,  or  to  state  a  fact  as  of  his  own  knowl- 
edge when  he  has  not  knowledge  that  it  is 
true.  See  Atwood  v.  Wright,  29  Ala.  346. 
And  see  infra,  this  section,  Reckless  Statements; 
False  Assumption  of  Knowledge. 

A  distinction  is  drawn  in  Alabama  between 
representations  of  fact  and  mere  statements  of 
opinion,  and  it  is  held  that  the  latter  do  not 
amount  to  fraud  unless  known  to  be  false. 
Cooke  v.  Cook,  100  Ala.  175;  Stow  v.  Bozeman, 
29  Ala.  397;  Brown  v.  Freeman,  79  Ala.  406. 
See  supra,  this  title,  Character  of  Representation 
as  One  of  Fact —  Statements  of  Opinion  and 
Prediction. 

It  is  also  held  in  Alabama  that  a  fraudulent 
intent  is  necessary  to  entitle  the  seller  of 
.goods  to  rescind  because  of  a  false  represen- 
tation by  the  purchaser  as  to  his  financial  con- 
dition, and  that  such  a  representation  will  not 
furnish  ground  for  avoiding  the  sale  if  "  made 
innocently  and  in  the  reasonable  belief  of  its 
truth."    Johnston  v.  Bent,  93  Ala.  160. 

In  Georgia,  where  it  was  sought  to  avoid  a 
composition  agreement  in  an  action  at  law  on 
the  ground  of  fraud,  it  was  said:  "  It  is  thor- 
oughly well  settled  by  the  common  law  that 
misrepresentation  of  a  material  fact,  made  by 
one  of  the  parties  to  a  contract,  though  made 
by  mistake  and  innocently,  if  acted  on  by 
.the  opposite  party,  constitutes  legal  fraud." 
Woodruff  v.  Saul,  70  Ga.  271. 

In  Barnett  v.  Speir,  93  Ga.  762,  however,  it 
was  held  that  the  right  to  rescind  a  contract  of 
exchange  of  property  in  an  action  at  law,  mere 
•constructive  fraud  is  not  sufficient,  but  that 

the  right  to  rescind  exists  only  when  actual 

fraud  has  been  committed. 

In  Maryland  it  was  held  in  Gunby  v.  Sluter, 

44  Md.  237,  that  a  false  representation  by  a 

vendor  of  land  as  to  his  title  was  ground  for 

rescission  by  the  vendee  and  recovery  of  the 

consideration  paid.    The  decision,  however, 

was  not  based  upon  the  ground  of  fraud,  but 

upon  the  doctrine  that  a  misrepresentation  by 

"  mistake  "  is  ground  for  relief  in  such  a  case. 
In  Michigan  it  is  settled  that  a  contract  may 

be  rescinded  at  law  for  false  representations 

as  to  material  facts  innocently  made.  Mooney 

v.  Davis,  75  Mich.  188,  13  Am.  St.  Rep.  425; 

Angell  v.  Loomis,  97  Mich.  5. 

In  Nebraska  a  contract  may  be  rescinded  at 

law  for  innocent  misrepresentations   if  the 

other  party  relied  upon  them  and  had  a  right 

to  rely  upon  them.    Leavitt  v.  Sizer,  35  Neb. 

80;  Johnson  v.  Gulick,  46  Neb.  817,  50  Am. 

St.  Rep.  629;  Moore  v.  Scott,  47  Neb.  346. 

In  New  Jersey,  it  has  been  held  that  knowl- 
edge of  the  falsity  of  a  representation  is  not 

necessarv  to  entitle  a  party  to  rescind  a  con- 
tract at  law.    "  Whoever,"  it  was  said,  "  posi- 


tively and  generally  makes  a  false  assertion, 
as  an  inducement  for  another  to  contract  with 
him,  and  succeeds  on  that  ground,  is  guilty  of 
a  fraud  which  vacates  the  contract.  It  must 
be  as  represented,  or  it  is  fraudulent;  a  man 
who  does  so  assert  ought  to  suffer — he  must 
answer  for  the  truth."  Snyder  v.  Findley,  I 
N.  J.  L.  92,  1  Am.  Dec.  193. 

In  Ohio,  in  the  case  of  King  v.  Hopkins,  13 
Ohio  Cir.  Ct.  Rep.  305,  7  Ohio  Cir.  Dec.  362, 
it  was  held  that  a  sale  of  goods  may  be  re- 
scinded because  of  false  representations  as  to 
a  material  fact,  though  made  without  knowl- 
edge of  their  falsity,  and  not  recklessly,  but  in 
the  bona  fide  belief  that  they  are  true.  The 
case  of  Mulvey  v.  King,  39  Ohio  St.  491,  is  to 
the  same  effect.  It  is  expressly  said  in  this 
case,  however,  that  the  ground  of  relief  is  not 
fraud,  actual  or  constructive. 

In  the  case  of  Parmlee  v.  Adolph,  28  Ohio 
St.  10,  there  is  dictum  at  variance  with  Mulvey 
v.  King,  39  Ohio  Si.  491.  It  is  there  said  in 
the  syllabus  by  the  court:  "  To  constitute 
representations  fraudulent  so  as  to  be  a 
ground  for  the  rescission  of  a  contract,  they 
must  be  false  and  fraudulent.  If  they  are 
made  with  an  honest  belief  at  the  time  of  their 
truth,  they  are  not  fraudulent;  but  if  made 
recklessly  and  without  any  knowledge  or  in- 
formation on  the  subject  calculated  to  induce 
such  belief,  and  they  are  untrue,  then  they  are 
fraudulent." 

1.  The  Rule  in  Equity  —  Recovery  of  Damages. 
—  Arkwright  v.  Newbold,  17  Ch.  Div.  320; 
Redgrave  v.  Hurd,  20  Ch.  Div.  r,  45  L.  T.  N. 
S.  485,  51  L.  J.  Ch.  113,  30  W.  R.  251;  Mere- 
wether  v.  Shaw,  2  Cox  124;  Hopper  v.  Sisk,  1 
Ind.  176;  Hubbard  v.  Weare,  79  Iowa  678; 
Smith  v.  Mariner,  5  Wis.  551,  68  Am.  Dec.  73. 
And  see  Etheridge  v.  Vernoy,  70  N.  Car.  713. 

In  East  v.  Matheny,  1  A.  K.  Marsh.  (Ky.) 
192,  10  Am.  Dec.  721,  it  was  held  that  the  pur- 
chaser of  land  could  recover  for  money  ex- 
pended by  him  in  improving  the  same  where 
he  lost  the  land  because  the  vendor  had  no 
title,  though  it  was  conceded  that  the  evidence 
failed  to  show  fraud  on  the  part  of  the  vendor. 
This  case,  however,  cannot  now  be  regarded 
as  the  law.  See  Stewart  v.  Doughertv,  3  Dana 
(Ky.)  479. 

2.  Rescission  and  Cancellation  of  Contracts  and 
Conveyances  —  Cases  Holding  Knowledge  of  Fals- 
ity Necessary. —  Southern  Development  Co.  v. 
Silva,  125  U.  S.  247;  Righter  v.  Roller,  31  Ark. 
170;  Henshaw  v.  Bryant,  5  111.  97;  Walker  v. 
Hough,  59  111.  378;  Fauntleroy  v.  Wilcox,  80 
111.  477;  Tbne  v.  Wilson,  81  111.  529;  Jasper  z». 
Hamilton,  3  Dana  (Ky.)  280;  Stewart  v. 
Dougherty,  3  Dana  (Ky.)  479;  Waters  v.  Mat- 
tingly,  1  Bibb  (Ky.)  244,  4  Am.  Dec.  631,  was 
to  the  contrary,  but  it  has  been  overruled. 
See  Stewart  v.  Dougherty,  3  Dana  (Ky.)47g; 
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however,  the  rule  has  not  been  generally  recognized.  Relief  by  way  of  can- 
cellation or  rescission  has  frequently  been  granted  in  equity  on  the  ground  of 
false  representations  which  operated  as  a  surprise  and  imposition,  notwith- 
standing they  were  made  innocently  and  in  the  bona  fide  belief  that  they 
were  true.1    Some  of  the  courts  have  called  this  a  case  of  constructive  fraud,2 


Powers  v.  Mayo,  97  Mass.  180;  Brooks  v. 
Hamilton,  15  Minn.  26;  Mason  v.  Wheeler,  2 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  523;  McEntire 
v.  McEntire,  8  Ired.  Eq.  (43  N.  Car.)  297. 

1.  View  that  Knowledge  of  Falsity  Is  Not 
Necessary  in  Equity.  —  Phillips  v.  Hollister,  2 
Coldw.  (Tenn.)  276.  See  also  Lewis  v.  Mc- 
Lemore,  10  Yerg.  (Tenn.)  206;  Merriwether  v. 
Larmon,  3  Sneed  (Tenn.)  452;  Donelson  v. 
Weakley,  3  Yerg.  (Tenn.)  196. 

There  are  many  other  cases  to  the  same 
effect: 

England.  —  Ainslie  v.  Medlycott,  9  Ves.  Jr. 
21;  Pearson  v.  Morgan,  2  Bro.  C.  C.  388; 
Burrowes  v.  Lock,  10  Ves.  Jr.  470;  In  re  Reese 
River  Silver  Min.  Co.,  L.  R.  2  Ch.  604;  Hart 
v.  Swaine,  7  Ch.  Div.  42;  Redgrave  v.  Hurd, 
20  Ch.  Div.  1,  45  L.  T.  N.  S.  485,  51  L.  J.  Ch. 
113,  30  W.  R.  251;  Harris  v.  Kemble,  7  L.  J. 
Ch.  79,  2  Dow.  &  CI.  463,  5  Bligh  N._S.  730, 
reversing  1  Sim.  111,  5  L.  J.  Ch.  131;  Fulsford 
v.  Richards,  17  Beav.  87,  17  Jur.  865,  22  L.  J. 
Ch.  559;  Neville  v.  Wilkinson,  1  Bro.  C.  C. 
546. 

Canada.  —  See  Petrie  v.  Guelph  Lumber  Co., 
11  Ont.  App.  336. 

United  States.  —  M'Ferran  v.  Taylor,  3 
Cranch  (U.  S.)  281;  Smith  v.  Richards,  13  Pet. 
(U.  S.)  38;  Warner  v.  Daniels,  I  Woodb.  &  M. 
(U.  S.)  90;  Turner  v.  Ward,  154  U.  S.  618; 
Billings  v.  Aspen  Min.,  etc.,  Co.,  51  Fed.  Rep. 
338,  10  U.  S.  App.  1;  Daniel  v.  Mitchell,  I 
Story  (U.  S.)  172;  Hough  v.  Richardson,  3 
Story  (U.  S.)  659;  Doggelt  v.  Emerson,  3  Story 
(U.  S.)  700. 

Alabama.  —  Juzan  v.  Toulmin,  9  Ala.  662, 
44  Am.  Dec.  448;  Munroe  v.  Pritchett,  16  Ala. 
785,  50  Am.  Dec.  203;  Read  v.  Walker,  18  Ala. 
323;  Lanier  v.  Hill,  25  Ala.  554;  Foster  v. 
Gressett,  29  Ala.  393;  Kelly  v.  Allen,  34  Ala. 
663;  Thompson  v.  Lee,  31  Ala.  292;  Orendorff 
v.  Tallman,  90  Ala.  441.  Compare  Spence  v. 
Duren,  3  Ala.  251,  where  it  was  held  that  a 
bill  in  equity  setting  up  a  statement  by  the 
vendor  of  land  that  his  title  was  good  did  not 
charge  fraud,  where  there  was  no  allegation 
that  he  knew  the  statement  was  false.  And 
see  Stow  v.  Bozeman,  29  Ala.  397. 

Georgia.  —  Smith  v.  Mitchell,  6  Ga.  458; 
Elder  v.  Allison,  45  Ga.  13. 

Indiana.  —  McCormick  v.  Malin,  5  Blackf. 
(Ind.)  509;  Shaeffer  v.  Sleade,  7  Blackf.  (Ind.) 
178:  Reed  v.  Diven,  7  Ind.  189;  Gatling  v. 
Newell,  9  Ind.  572;  Woodruff  v.  Garner,  27 
Ind.  4. 

Iowa.  —  Wilcox  v.  Iowa  Wesleyan  Univer- 
sity, 32  Iowa  367;  Sweezey  v.  Collins,  36  Iowa 
589;  Seeberger  v.  Hobert,  55  Iowa  756;  Moh- 
ler  v.  Carder,  73  Iowa  582;  Smith  v.  Bricker, 
86  Iowa  285;  Hunter  v.  French  League  Safety 
Cure  Co.,  96  Iowa  573. 

Kentucky.  —  Waters  v.  Mattingly,  I  Bibb 
(Ky.)  244,  4  Am.  Dec.  631;  Shackelford  v. 
Hendley,  1  A.  K.  Marsh.  (Ky.)  496,  10  Am. 
Dec.  753;   East  v.  Matheny,  1  A.  K.  Marsh. 
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(Ky.)  192,  10  Am.  Dec.  721;  Prewitt  v.  Trim- 
ble, 92  Ky.  176,  36  Am.  St.  Rep.  586. 

Maryland. — Joice  v.  Taylor,  6  Gill  &  J. 
(Md.)  54,  25  Am.  Dec.  325. 

Michigan.  —  Converse  v.  Blumrich,  14  Mich. 
109,  90  Am.  Dec.  230;  Steinbach  v.  Hill,  25 
Mich.  78;  Webster  v.  Bailey,  31  Mich.  36; 
Crips  v.  Towsley,  73  Mich.  395. 

Alississippi.  —  Rimer  v.  Dugan,  39  Miss.  477, 
77  Am.  Dec.  687;  Davis  v.  Heard,  44  Miss.  50. 

Missouri.  —  Glasscock  v.  Minor,  11  Mo.  655; 
Florida  v.  Morrison,  44  Mo.  App.  529. 

New  Jersey.  —  Eibel  v.  Von  Fell,  55  N.  J. 
Eq.  670. 

New  York.  —  Rosevelt  v.  Dale,  2  Cow.  (N. 
Y.)  129;  Dale  v.  Roosevelt,  5  Johns.  Ch.  (N. 
Y.)  174,  2  Cow.  (N.  Y.)  129;  Belknap  v.  Sealey, 
2  Duer  (N.  Y.)  570,  14  N.  Y.  143;  Hammond 
v.  Pennock,  5  Lans.  (N.  Y.)  358;  Champlin  v. 
Laytin,  6  Paige  (N.  Y.)  189,  18  Wend.  (N.  Y.) 
407,  31  Am.  Dec.  382;  Taylor  v.  Fleet,  I  Barb. 
(N.  Y.)  471,  reversed  on  other  grounds  in  4 
Barb.  (N.  Y.)  95. 

Pennsylvania.  —  Tyson  v.  Passmore,  2  Pa. 
St.  122,  44  Am.  Dec.  181 ;  Blygh  v.  Samson, 
137  Pa.  St.  368. 

Texas.  —  Henderson  v.  San  Antonio,  etc.  R. 
Co.,  17  Tex.  560,  67  Am.  Dec.  675;  Pendarvis 
v.  Gray,  41  Tex.  326;  Loper  v.  Robinson,  54 
Tex.  510;  Culbertson  v.  filanchard,  79  Tex. 
486.  Compare  Faver  v.  Bowers,  (Tex.  Civ. 
App.  1895)  33  S.  W.  Rep.  131.  The  doctrine 
in  Texas  was  said  in  Carter  v.  Cole,  (Tex. 
Civ.  App.  1897)  42  S.  W.  Rep.  369,  to  be  that 
"  if  a  contract  is  procured  by  false  representa- 
tions, equity  will  relieve  against  it,  whether 
such  representations  were  innocently  or 
fraudulently  made." 

Utah.  —  Adams  v.  Reed,  11  Utah  480. 

Virginia.  —  Crump  v.  U.  S.  Mining-  Co.,  7 
Gratt.  (Va.)  352,  56  Am.  Dec.  116;  Grim  v. 
Byrd,  32  Gratt.  (Va.)  293;  Linhart  v.  Foreman, 
77  Va.  540;  Lowe  v.  Trundle,  78  Va.  65;  Wil- 
son v.  Carpenter,  91  Va.  183;  McMullin  v. 
Sanders,  79  Va.  356;  Rorer  Iron  Co.  v.  Trout, 
83  Va.  397,  5  Am.  St.  Rep.  285;  Grosh  v. 
Ivanhoe  Land,  etc.,  Co.,  95  Va.  161. 

West  Virginia.  —  Dickinson  v.  Chesapeake, 
etc.,  R.  Co.,  7  W.  Va.  390. 

Wisconsin.  —  Miner  v.  Medbury,  6  Wis.  295. 

2.  Constructive  Fraud.  —  Prewitt  v.  Trimble, 
92  Ky.  176,  36  Am.  St.  Rep.  586.  And  see 
Henderson  v.  San  Antonio,  etc.,  R.  Co.,  17 
Tex.  560,  67  Am.  Dec.  675. 

The  Doctrine  in  England.  —  Sir  William  Grant, 
the  Master  of  the  Rolls,  in  delivering  the 
opinion  of  the  high  court  of  chancery,  in  Ains- 
lie v.  Medlycott,  9  Ves.  Jr.  13,  said:  "  No 
doubt,  by  a  representation,  a  party  may  bind 
himself  just  as  much  as  by  an  express  cove- 
nant. If  knowingly  he  represents  what  is 
not  true,  no  doubt  he  is  bound.  If,  without 
knowing  that  it  is  not  true,  he  takes  upon 
himself  to  make  a  representation  to  another, 
upon  the  faith  of  which  that  other  acts,  no 
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but  there  is  really  no  fraud  at  all.  It  is  a  case  of  mere  misrepresentation, 
more  akin  to  mistake  than  to  fraud,  and  mistake  is  the  real  ground  of  relief  in 
such  case.1 

(3)  Abatement  of  Price.  —  Abatement  of  the  price  of  land  has  been  allowed 
in  equity  because  of  innocent  misrepresentations  by  the  vendor.* 

(4)  Defense  in  Suit  for  Specific  Performance.  —  And  there  are  a  number  of 
cases  in  which  false  representations,  by  which  a  person  has  been  induced  to 
enter  into  a  contract,  may  be  set  up  to  defeat  a  suit  for  specific  performance, 
though  made  innocently.3 

d.  Constructive  Knowledge  of  Falsity  —  (1)  In  General. — Though 
knowledge  of  the  falsity  of  a  representation  may  be  necessary  to  render  the 
representation  ground  for  an  action  of  deceit,  or  for  rescission,  according  to  the 
rules  stated  in  the  preceding  paragraphs,  it  is  not  always  necessary  that  there 
shall  be  actual  knowledge  of  falsity.  There  are  circumstances  under  which  the 
law  will  imply  or  impute  knowledge.  In  other  words  there  may  be  constructive 
knowledge  of  falsity  which  will  have  the  same  effect  as  actual  knowledge.4 

(2)  Circumstances  Imposing  Duty  to  Knozv  the  Facts  —  (a)  In  General.  —  If  a 
person  makes  a  representation  under  such  circumstances  that  he  ought  to  know 
whether  it  is  true  or  false,  and  it  is  in  fact  false,  knowledge  of  its  falsity  may  be 
implied.  To  bring  a  case  within  this  rule,  the  proof  should  show  that  the  party 
occupied  such  a  special  situation  or  possessed  such  special  means  of  knowl- 
edge as  made  it  his  duty  to  know  as  to  the  truth  or  falsity  of  the  representa- 
tions made.5 


doubt  he  is  bound,  though  his  mistake  was 
perfectly  innocent." 

The  Doctrine  in  the  Federal  Courts. —  In  the 

case  of  M'Ferran  v.  Taylor,  3  Cranch  (U.  S.) 
281,  the  Supreme  Court  of  the  United  States, 
after  remarking  that  there  was  a  material  mis- 
representation, and  that  the  defendant  had 
contended  that  it  originated  in  mistake  and 
not  in  fraud,  says:  "  From  the  situation  of  the 
parties,  and  of  the  country,  and  from  the  form 
of  the  entry,  it  is  reasonable  to  presume  that 
this  apology  is  true  in  point  of  fact;  but  the 
court  does  not  conceive  that  the  fact  will 
amount  to  a  legal  justification  of  the  person 
who  has  made  the  misrepresentation.  He 
who  sells  property  on  a  description  given  by 
himself,  is  bound  to  make  good  that  descrip- 
tion; and  if  it  be  untrue  in  a  material  point, 
although  the  variance  be  occasioned  by  a  mis- 
take, he  must  still  remain  liable  for  that  vari- 
ance." 

The  same  court  in  Smith  v.  Richards,  13 
Pet.  (U.  S.)  38,  after  reviewing  the  leading 
English  and  American  cases  on  this  subject, 
says:  "  The  principles  of  these  cases  we  con- 
sider founded  in  sound  morals  and  law.  They 
rest  upon  the  ground  that  the  party  selling 
property  must  be  presumed  to  know  whether 
the  representation  which  he  makes  of  it  is  true 
or  false.  If  he  knows  it  to  be  false,  that  is 
fraud  of  the  most  positive  kind;  but  if  he 
does  not  know  it,  then  it  can  only  be  from 
gross  negligence;  and  in  contemplation  of  a 
court  of  equity,  representations  founded  on 
mistake,  resulting  from  such  negligence,  is 
fraud.  Evans  v.  Bicknell,  6  Ves.  Jr.  180,  189; 
Jeremy  385,  3S6.  The  purchaser  confides  in  it 
upon  the  assumption  that  the  owner  knows  his 
own  property,  and  truly  represents  it;  and  as 
well  argued  in  the  case  of  Cranch,  {supra,  this 
note),  it  is  immaterial  to  the  purchaser 
whether  the  misrepresentation  proceeded  from 
fraud  or  mistake.    The  injury  to  him  is  the 
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same,  whatever  may  have  been  the  motives  of 
the  seller." 

1.  Mistake  —  United  States.  —  Hough  v. 
Richardson,  3  Story  (U.  S.)  659;  Smith  v. 
Richards,  13  Pet.  (U.  S.)  38,  referred  to  in  the 
note  preceding. 

Iowa.  — Smith  v.  Bricker,  86  Iowa  285. 

Massachusetts.  —  Spurr  v.  Benedict,  99  Mass. 
463;  Kyle  v.  Kavanagh,  103  Mass.  356,  4  Am. 
Rep.  560. 

New  York. — Champlin  v.  Laytin,  6  Paige 
(N.  Y.)  189,  18  Wend.  (N.  Y.)  407,  31  Am.  Dec. 
382;  Rosevelt  v.  Dale,  2  Cow.  (N.  Y.)  129; 
Belknap  v.  Sealey,  14  N.  Y.  143;  Hammcnd  v. 
Pennock,  5  Lans.  (N.  Y.)  358;  Belknap  v. 
Sealey,  2  Duer(N.  Y.)  570,  14  N.  Y.  143;  Tay- 
lor v.  Fleet,  1  Barb.  (N.  Y.)  471,  4  Barb.  (N. 
Y.)  95;  Wheeler  v.  Robinson,  86  Hun  (N.  Y.) 
561;  Forster  v.  Wilshusen,  14  Misc.  Rep.  (N. 
Y.  C.  PI.)  520;  Crowe  v.  Lewin,  95  N.  Y.  423. 

Pennsylvania.  —  Miles  v.  Stevens,  3  Pa.  St. 
21,  45  Am.  Dec.  621;  Pennock  v.  Tilford,  17 
Pa.  St.  459;  Blygh  v.  Samson,  137  Pa.  St.  368. 

Tennessee.  —  Bankhead  v.  Alio  way,  6  Cold  w. 
(Tenn.)  56;  Lewis  v.  McLemore,  10  Yerg. 
(Tenn.)  206. 

Texas.  —  Culbertson  -v.  Blanchard,  79  Tex. 
486. 

Wisconsin.  —  Miner  v.  Medbury,  6  Wis.  295. 

2.  Abatement  of  Price. —  Kelly  v.  Allen,  34 
Ala.  663.  See  the  title  Vendor  and  Purchaser. 

3.  Innocent  Misrepresentation  to  Defeat  Suit  in 
Specific  Performance.  —  Twining  v.  Morrice,  2 
Bro.  C.  C.  326;  Fisher  v.  Worrall,  5  W.  &  S. 
(Pa.)  478. 

There  are  some  decisions,  however,  to  the 
contrary.    See  Powers  v.  Mayo,  97  Mass.  180. 

4.  Constructive  Knowledge  of  the  Falsity  of  a 
Representation. —  See  French  v.  Vining,  102 
Mass.  132,  3  Am.  Rep.  440;  Craig  v.  IrVard,  3 
Keyes  (N.  Y.)  387. 

5.  Circumstances  Imposing  Duty  to  Have 
Knowledge.  —  Wheeler  v.  Baars,  33  Fla.  696. 
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(b)  Facts  Putting  One  on  Inquiry. — Thus  if  a  person  is  informed  or  knows  of 
facts  which,  in  the  exercise  of  common  sense  and  ordinary  prudence,  are 
sufficient  to  put  him  on  inquiry,  and  which  would  lead  him  to  a  knowledge 
as  to  facts  concerning  which  he  undertakes  to  make  representations,  he  is 
chargeable  with  knowledge,  and  cannot  escape  responsibility  on  the  ground 
that  he  did  not  actually  know  the  representations  were  false.1 

(c)  Kepresentations  by  Officers  of  Corporations.  —  By  the  weight  of  authority,  the 
officers  of  a  corporation,  in  making  statements  as  to  the  affairs  and  business  of 
the  corporation,  for  the  purpose  of  inducing  persons  to  contract  with  it,  are 
bound  to  know  the  truth  of  the  facts  which  they  assert.  And  if  they  make 
false  representations,  they  cannot  escape  liability  on  the  ground  of  fraud  by 
saying  that  they  did  not  know  the  representations  were  false.8 

Officers  of  Banks.  —  This  rule  is  peculiarly  applicable  to  the  officers  of  banks. 
They  are  bound  to  know  the  condition  of  the  bank,  if  intrusted  with  the 
management  or  supervision  of  the  business,  and  if  they  make  false  representa- 
tions as  to  its  affairs  or  condition,  they  cannot  avoid  a  charge  of  fraud  by 
showing  that  they  did  not  know  the  representations  were  false.3 

(3)  Statements  for  a  Fraudulent  Purpose.  —  If  a  statement  is  in  fact  false 
and  is  uttered  for  a  fraudulent  purpose,  it  has  the  whole  effect  of  fraud,  both 
for  the  purpose  of  an  action  of  deceit  and  for  the  purpose  of  avoiding  a  con- 
tract, although  the  person  uttering  it  may  not  only  not  know  it  to  be  false, 
but  may  believe  it  to  be  true.4 


See  also  Thorne  v.  Prentiss,  83  111.  99;  Ruff  v. 
Jarrett,  94  111.  475;  Hubbard  v.  Weare,  79 
Iowa  678;  Foard  v.  McComb,  12  Bush  (Ky.) 
723- 

If  the  Inventor  of  a  Patented  Machine  makes 
false  representations  with  respect  to  it  to  a 
person  who  has  no  means  of  investigating  the 
matter  for  himself,  he  cannot  escape  responsi- 
bility on  the  ground  that  he  did  not  know  that 
the  representations  were  false,  as  knowledge 
in  such  a  case  will  be  presumed.  Hicks  v. 
Stevens,  121  111.  186. 

Vendor's  Ignorance  of  Incumbrance. —  In  Kiefer 
v.  Rogers,  19  Minn.  32,  the  defendant  sold 
real  estate  to  the  plaintiff,  representing  that 
there  was  but  one  mortgage  on  it,  when  in  fact 
there  were  two.  He  was  ignorant  of  the  sec- 
ond mortgage,  but  his  ignorance  arose  from 
his  gross  neglect  to  read  a  mortgage  executed 
by  him,  in  which  the  real  estate  had  been  in- 
serted. It  was  held  that  he  was  guilty  of  a 
fraud. 

Statement  by  Execution  Creditor  as  to  Owner- 
ship of  Property.  — Since  an  officer  having  an 
execution  is  bound  to  levy  on  property  which 
the  plaintiff  in  the  execution  represents  as  be- 
longing to  the  debtor,  at  the  peril  of  an  action 
at  the  suit  of  a  plaintiff  if  he  neglects  or  re- 
fuses to  levy,  it  has  been  held  that  a  duty  is 
imposed  upon  the  plaintiff  in  the  execution  to 
represent  the  fact  as  to  the  property  in  the 
goods  truly,  that  it  is  his  duty  to  know 
whether  or  not  the  goods  belong  to  the  defend- 
ant, in  case  he  undertakes  to  make  a  repre  - 
entation,  and  that  if  he  causes  the  officer  to 
levy  on  the  property  of  a  third  person  by 
falsely  representing  the  property  to  belong  to 
the  defendant,  he  is  liable  in  an  action  for 
false  representation,  whether  he  knew  it  to  be 
false  or  not.  Humphrys  v.  Pratt,  5  Bligh.  N. 
S.  154,  2  Dow.  &  CI.  288. 

1.  Knowledge  of  Facts  Which  Should  Put  One 
upon  Inquiry  and  Lead  to  Knowledge. —  French 
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v.  Vining,  102  Mass.  132,  3  Am.  Rep.  440; 
Craig  v.  Ward,  3  Keyes  (N.  Y.)  387.  And  see 
to  the  same  effect  Atkins  v.  Elwell,  45  N.  Y. 
760;  Morehouse  v.  Yeager,  41  N.  Y.  Super.  Ct. 
135,  71  N.  Y.  594. 

2.  Kepresentations  by  Officers  of  a  Corporation. 

—  Hubbard  v.  Weare,  79  Iowa  678;  Trimble 
v.  Reid,  97  Ky.  713.  Compare  Wakeman  v. 
Dalley,  51  N.  Y.  27,  10  Am.  Rep.  551,  wherein 
it  was  held  that  where  representations  were 
made  by  the  director  of  a  corporation  in  the 
form  of  public  statements  and  reports  as  to  the 
financial  condition  of  the  corporation,  knowl- 
edge of  all  the  affairs  of  the  company  could 
not  be  imputed  to  him  for  the  purpose  of  charg- 
ing him  with  fraud.  See  also  Kountze  v.  Ken- 
nedy, 147  N.  Y.  124. 

For  a  full  treatment  of  the  liability  of  the 
officers  of  corporations  for  fraud,  see  the  title 
Officers  and  Agents  (of  Private  Corpora- 
tions). 

3.  Representations  by  Officers  of  Banks.  —  Thus, 

where  an  officer  of  a  bank  makes  false  repre- 
sentations as  to  the  bank's  solvency,  whereby 
a  person  is  induced  to  continue  making  de- 
posits in  the  bank,  and  such  deposits  are  lost 
in  consequence  of  the  hank's  insolvency,  he  is 
personally  liable,  if  he  could  have  ascertained 
the  falsity  of  his  representations  b)'  the  exer- 
cise of  ordinary  diligence.  Giddings  v.  Baker, 
80  Tex.  308.  And  to  the  same  effect  is  United 
Soc.  v.  Underwood,  9  Bush  (Ky.)  609.  15  Am. 
Rep.  731.  See  also  Trimble  v.  Reid,  97  Ky. 
713;  Graves  v.  Lebanon  Nat.  Bank,  10  Bush 
(Ky.)  23,  19  Am.  Rep.  50. 

4.  Statements  Uttered  for  a  Fraudulent  Purpose 

—  Action  of  Deceit.  —  A  leading  case  on  this 
point  is  Taylor  v.  Ashton,  11  M.  &  W.  401,  7 
Jur.  978,  12  L.  J.  Exch.  363,  where  it  was  dis- 
tinctly said  that  if  a  party  makes  an  untrue 
representation  to  another  for  a  fraudulent  pur- 
pose, with  the  intent  to  induce  the  other  to  do 
an  act  which  he  afterwards  does  to  his  preju- 
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(4)  Reckless  Statements.  —  By  the  weight  of  authority,  if  .1  person  recklessly 
makes  a  representation  as  to  a  fact  susceptible  of  knowledge,  without  knowing 
whether  it  is  true  or  false,  and  without  having  any  reasonable  grounds  for 
believing  it  to  be  true,  the  law  will  impute  to  him  knowledge  of  its  falsity, 
whatever  his  belief  may  have  been.1  Though  there  is  some  conflict  of  opinion, 
this  principle  is  very  generally  recognized,  whether  it  is  sought  to  hold  the 
party  liable  in  an  action  of  deceit,2  or  to  avoid  a  contract  or  other  transaction, 
either  in  equity  or  at  law.3 


dice,  an  action  on  the  case  for  deceit  lies,  and 
it  is  not  necessary  to  show  also  thai  the  de- 
fendant knew  the  representation  to  be  untrue. 
See  to  the  same  effect  Munroe  v.  Pritchett,  16 
Ala.  785,  50  Am.  Dec.  203;  Beebe  v.  Knapp, 
28  Mich.  53;  Rowell  v.  Chase.  61  N.  H.  135. 

Rescission  or  Cancellation  of  Contract  or  Convey- 
ance.—  This  principle  has  also  been  applied 
both  in  equity  and  at  law,  where  it  has  been 
sought  to  rescind  or  cancel  a  contract  or  con- 
veyance on  the  ground  of  fraud.  Ainslie  v. 
Medlycott,  9  Ves.  Jr.  13;  Woodruff  v.  Garner, 
27  Ind.  4;  McCormick  v.  Malin,  5  Blackf. 
-(Ind.)  509;  Warners.  Daniels,  I  Woodb.  &  M. 
<U.  S.)  90;  Shackelford  v.  Handley,  1  A.  K. 
Marsh.  (Ky.)  496,  10  Am.  Dec.  753. 

1.  Reckless  Statements  —  Knowledge  of  Falsity 
Implied  or  Imputed.  —  "  As  a  general  rule,  the 
statement  must  be  both  false  and  fraudulent: 
but  if  a  person  take  upon  himself  to  state  as 
true  that  of  which  he  is  wholly  ignorant,  he 
will,  if  it  be  false,  incur  the  same  legal  re- 
sponsibility as  if  he  had  made  the  statement 

1  with  knowledge  of  its  falsity;  the  fraud  con 
sists  in  representing  that  he  knows  that  of 
which  he  in  fact  is  consciously  ignorant." 
Hexter  v.  Bast,  125  Pa.  St.  52,  11  Am.  St.  Rep. 
874. 

2.  Action   of  Deceit  —  Prevailing  Doctrine  — 

United  States. — Coopers.  Schlesin,ger,  ill  U. 
S.  14S;  Glaspie  v.  Keator,  56  Fed.  Rep.  203,  12 
U.  S.  App.  281;  Lynch  v.  Mercantile  Trust 
Co.,  18  Fed.  Rep.  486;  Nevada  Bank  v.  Port- 
land Nat.  Bank,  59  Fed.  Rep.  338. 

Alabama.  —  Munroe  z/.  Pritchett,  16  Ala.  785, 
;o  Am.  Dec.  203,  22  Ala.  501;  Einstein  v. 
Marshall,  58  Ala.  153,  29  Am.  Rep.  729;  Clark 
31.  Dunham  Lumber  Co.,  86  Ala.  220. 

Arkansas. —  Hanger  v.  Evins,  38  Ark.  334; 
Johnson  v.  St.  Louis  Butcher's  Supply  Co.,  60 
Ark.  387. 

California.  —  Mayer  v.  Salazar,  84  Cal.  646. 

Colorado.  —  Sellar  v.  Clelland,  2  Colo.  532; 
Lahay  v.  City  Nat.  Bank,  15  Colo.  339,  22  Am. 
St.  Rep.  407. 

Florida.  — Wheeler  v.  Baars,  33  Fla.  696. 

Georgia.  —  Bennett  v.  Terrill,  20  Ga.  83; 
Smith  v.  Dudley,  69  Ga.  78. 

Illinois.  —  Case  v.  Ayers,  65  111.  142;  Wight- 
man  v.  Tucker,  50  111.  App.  75. 

Indiana.  —  Frenzel  v.  Miller,  37  Ind.  1,  10 
Am.  Rep.  62;  Krewson  v.  Cloud,  45  Ind.  273; 
Gregory  v.  Schoenell,  55  Ind.  101;  West  v. 
Wright,  98  Ind.  335:  Furnas  v.  Friday,  102 
Ind.  129. 

Kentucky.  —  Prewitt  v.  Trimble,  92  Ky.  176, 
36  Am.  St.  Rep.  586. 

Maryland.  —  McAleer  v.  Horsey,  35  Md.  439. 

Massachusetts.  —  Lobdell  v.  Baker,  1  Met. 
(Mass.)  193,  35  Am.  Dec.  358;  Stone  v.  Denny, 
4  Met.  (Mass.)  151;  Fishers.  Mellen,  103  Mass. 
503. 
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Michigan.  —  Beebe  v.  Knapp,  28  Mich.  53; 
Starkweather  v.  Benjamin,  32  Mich.  305. 

Minnesota.  —  Humphrey  v.  Merriam,  32 
Minn.  197;  Busterud  v.  Farrington,  36  Minn. 
320;  Haven  v.  Neal,  43  Minn.  315. 

Mississippi.  —  Sims  v.  Eiland,  57  Miss.  83 
607. 

Missouri. — Caldwell  v.  Henry,  76  Mo.  254. 

Nebraska.  —  Phillips  v.  Jones,  12  Neb.  213. 

New  York.  —  Bennett  v.  Judson,  21  N.  Y. 
238;  Kountze  v.  Kennedy,  147  N.  Y.  124,  49 
Am.  St.  Rep.  651;  Craig  v.  Ward,  36  Barb.  (N. 
Y.)  377,  affirmed  in  I  Abb.  App.  Dec.  (N.  Y.) 
454,  3  Keyes  (N.  Y.)  393;  Sharp  v.  New  York, 
40  Barb.  (N.  Y.)  256;  Du  Flon  v.  Powers,  14 
Abb.  Pr.  N.  S.  (N.  Y.  City  Ct.)  391. 

Ohio.  —  .(Etna  Ins.  Co.  v.  Reed,  33  Ohio  St. 
283. 

Oregon.  —  Cawston  v.  Sturgis,  29  Oregon 
331. 

•  Pennsylvania.  —  Erie  City  Iron  Works  v. 
Barber,  106  Pa.  St.  125,  51  Am.  Rep.  508; 
Hexter  v.  Bast,  125  Pa.  St.  52,  11  Am.  St.  Rep. 
874;  Griswold  v.  Gebbie,  126  Pa.  St.  353,  12 
Am.  St.  Rep.  878. 

Vermont.  —  Howard  v.  Gould,  28  Vt.  523,  67 
Am.  Dec.  728;  Twitchell  v.  Bridge,  42  Vt.  72; 
Cabot  v.  Christie,  42  Vt.  121,  1  Am.  Rep.  313. 

Wisconsin.  —  Bird  v.  Kleiner,  41  Wis.  134; 
Cotzhausen  v.  Simon,  47  Wis.  103;  Montreal 
River  Lumber  Co.  v.  Mihills,  80  Wis.  540; 
Cameron  v.  Mount,  86  Wis.  477,  citing  8  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  793. 

3.  Rescission  or  Cancellation  of  Contracts  and 
Conveyances  —  England.  —  Moens  v.  Hey  worth. 
10  M.  &  W.  147;  Hart  v.  Swaine,  7  Ch.  Div. 
42;  Schneider  v.  Heath,  3  Campb.  506;  Evans 
?'.  Edmonds,  13  C.  B.  777,  76  E.  C.  L.  777; 
Rawlins  v.  Wickham,  3  De  G.  &  J.  316. 

United  States.  —  Cooper  v.  Schlesinger,  ill 
U.  S.  148. 

Alabama.  —  Atwood  v.  Wright,  29  Ala.  346; 
Burnett  v.  Stanton,  2  Ala.  181. 

California.  —  Alvarez  v.  Brannan,  7  Cal.  503, 
68  Am.  Dec.  274. 

Connecticut.  —  Potters  Appeal,  56  Conn.  17. 

Illinois.  —  Borders  z>.  Kattleman,  142  111. 
96. 

Indiana.  —  Gatling  v.  Newell,  9  Ind.  572; 
Frenzel  v.  Miller,  37  Ind.  r,  10  Am.  Rep.  62; 
Brooks  v.  Riding,  46  Ind.  15;  Bethell  v. 
Bethell.  92  Ind.  318. 

Kentucky.  —  Waters  v.  Mattingly,  1  Bibb 
(Ky.)  244,  4  Am.  Dec.  631;  Prewitt  v.  Trimble, 
92 'Ky.  176,  36  Am.  St.  Rep.  586. 

Massachusetts.  —  Daniels  v.  Hudson  River  F. 
Ins.  Co.,  12  Cush.  (Mass.)  416,  59  Am.  Dec. 
102. 

Mississippi.  —  Rimer  v.  Dugan  39  Miss.  477, 
77  Am.  Dec.  687;  Davis  v.  Heard,  44  Miss.  50. 
Missouri.  —  Pomeroy  v.  Benton,  57  Mo.  531. 
Nebraska.  —  Leavitt  v.  Sizer,  35  Neb.  85. 
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The  Eeason  upon  which  this  doctrine  is  based  is  that  one  who  recklessly  makes 
a  positive  statement  of  a  fact  which  is  susceptible  of  knowledge  "  takes  upon 
himself  to  warrant  his  own  belief  of  the  truth  of  that  he  asserts,  and  a  man 
who  makes  a  representation  [as  to]  which  he  neither  knows  nor  cares  whether  it 
is  true  or  not,  can  have  no  real  belief  in  the  truth  of  what  he  asserts,  and  is 
justly  guilty  of  deception."  1 

Representations  as  to  the  Solvency  or  Credit  of  Another  are  within  this  rule.  By  the 
weight  of  authority,  if  such  representations  are  made  negligently  and  carelessly, 
without  any  investigation,  when  investigation  would  disclose  their  falsity,  and 
are  made  for  the  purpose  of  procuring  credit  to  the  person  recommended,  a 
fraudulent  intent  will  be  implied,  and  an  action  of  deceit  may  be  maintained.2 

Distinguished  from  Errors  of  Judgment.  —  The  rule  that  reckless  statements  may 
amount  to  fraud  does  not  render  a  person  liable  for  false  representations,  where 
he  has  merely  erred  in  judgment  in  drawing  a  conclusion  from  known  facts.3 

Contrary  Doctrine  in  Actions  for  Deceit.  —  In  England,  Canada,  and  in  Iowa  the 
doctrine  that  reckless  statements  may  constitute  fraud  for  the  purpose  of  an 
action  for  deceit,  is  not  recognized.  On  the  contrary,  it  is  held  that,  in  order 
to  make  a  person  liable  for  damages  for  misrepresentation,  the  misrepresenta- 
tion must  have  been  made  dishonestly;  and  that  it  is  not  enough  to  show  that 
it  is  untrue,  and  that  it  was  made  without  any  reasonable  ground  for  believing 
it  to  be  true.  If  the  party  making  the  representation  believed,  however  unrea- 
sonably, that  it  was  true,  he  is  not  liable.4 


New  York.  —  Trumble  v.  Peck,  (Supreme 
Ct.)  35  N.  Y.  St.  Rep.  529. 

Ohio.  —  Parmlee  v.  Adolph,  28  Ohio  St.  10; 
jEtna  Ins.  Co.  v.  Reed,  33  Ohio  St.  283; 
Nugent  v.  Cincinnati,  etc.,  Straight  Line  R. 
Co.,  2  Disney  (Ohio)  302. 

Pennsylvania.  —  Fisher  v.  Worrall,  5  W.  & 
S.  (Pa.)  483;  Jones's  Appeal,  8  W.  &  S.  (Pa.) 
151,  42  Am.  Dec.  282;  Hunt  v.  Mooie,  2  Pa. 
St  105;  Rabcock  v.  Case,  61  Pa.  St.  427,  100 
Am.  Dec.  654;  Hexter  v.  Bast,  125  Pa.  St.  52, 
II  Am.  St.  Rep.  874;  Braunschweiger  v. 
Waits,  179  Pa.  St.  47. 

Texas.  —  Mitchell  v.  Zimmerman,  4  Tex.  75. 
51  Am.  Dec.  717;  Henderson  v.  San  Antonio, 
etc.,  R.  Co.,  17  Tex.  560,  67  Am.  Dec.  675; 
Morrison  v.  Adoue,  76  Tex.  255. 

Washington.  —  Hanson  v.  Tompkins,  2 
Wash.  508. 

West  Virginia. —  Dickinson  :\  Chesapeake, 
etc.,  R.  Co.,  7  W.  Va.  390. 

Wisconsin.  — Minerz-.  Medbury.  6  Wis.  295; 
Wells  v.  McGeoch,  71  Wis.  196;  McKinnon  v. 
Vollmir,  75  Wis.  82,  17  Am.  St.  Rep.  173. 

1.  Raason  for  This  Doctrine.  —  Per  Maule,  J., 
in  Evans  v.  Edmonds,  13  C.  B.  777,  76  E.  C. 
L.  777- 

This  statement  was  quoted  with  approval  in 
Kounize  v.  Kennedy,  147  N.  Y.  124,  49  Am.  St. 
Rep.  651.  See  also  Munroe  v.  Pritchett,  16  Ala. 
785,  50  Am.  Dec.  203. 

In  J  uzan  v.  Toulmin,  9  Ala.  684,  44  Am.  Dec. 
448,  it  is  said:  "  And  whether  a  party  mis- 
representing a  fact  knew  it  to  bs  false,  or  made 
the  assertion  without  any  precise  knowledge  on 
the  subject,  is  immaterial ;  for  the  affirmation  of 
what  one  does  not  know  or  believe  to  be  true 
is  equally  in  morals  and  law  as  unjustifiable 
as  the  affirmation  of  what  is  known  to  be  posi- 
tively false." 

2.  Representations  as  to  the  Solvency  or  Credit 
of  Another.  —  Nevada  Bank  v.  Portland  Nat. 
Bank,  59  Fed.  Rep.  338;  Einstein  v.  Marshall, 
58  Ala.  153,  29  Am.  Rep.  729. 


In  Zabriskie  v.  Smith,  13  N.  Y.  322,  64  Am. 
Dec.  551,  it  was  held  that  an  action  of  deceit 
would  lie  against  a  person  who  represented 
that  he  had  examined  into  the  affairs  of  a  per- 
son who  was  entirely  insolvent  and  considered 
him  solvent  and  woithy  of  ctedit  and  that  he 
was  going  on  well,  when  all  the  person  mak- 
ing the  representation  knew  of  the  other's 
business  condition  was  that  he  owed  a  large 
sum  of  money,  the  representation  being  made 
from  bad  motives  in  order  to  induce  ctedit. 

3.  Reckless  Statements  and  Error  of  Judgment 
Distinguished. —  Renm  tt  v.  lerrill,  20  Ga  8  ;. 

4.  View  that  Reckless  Statement  Will  Not  Sup- 
port Action  for  Deceit — England.  —  Derry  v. 
Peek,  L.  R.  14  App.  337,  reversing 37  Ch.  Div. 
541;  Glasier  v.  Rolls,  42  Ch.  Div.  436,  30  Am. 
&  Eng.  Corp.  Cas.  193;  Angus  v.  Clifford, 
(1S91)  2  Ch.  449,  reversing  63  L.  T.  N.  S.  684, 
and  39  W.  R.  252;  Moens  v.  Heyworth,  10  M. 
&  W.  147,  Taylor  v.  Ashton,  11  M.  &  W.  401; 
Firbank  v.  Humphreys,  18  Q.  B.  Div.  54; 
Evans  v.  Edmonds,  13  C.  B.  786,  76  E.  C.  L. 
786.  See  also  Low  v.  Bouverie,  (1891)  3  Ch. 
82,  60  L.  J.  Ch.  594.  65  L.  T.  N.  S.  533  40  W. 
R.  50;  White  v.  Ellis.  65  L.  T.  N.  S.  841; 
Reese  River  Silver  Min.  Co.  v.  Smith,  L.  R.  4 
H.  L.  64,  17  W.  R.  1024. 

Prior  to  the  decision  in  Peek  v.  Derry,  59  L. 
T.  N.  S.  78,  referred  to  above,  it  had  been 
held  by  some  of  the  judges  that  false  repre- 
sentations made  tecklessly  and  without  knowl- 
edge as  to  their  truth  or  falsity,  were  grourd 
for  the  recovery  of  damages.  See  Cann  v. 
Willson,  39  Ch.  Div.  39,  overruled  in  Le  Lievre 
v.  Gould,  4  Reports  274.  (1893)  I  Q.  B.  491  62 
L.  J.  Q.  B.  353,  68  L.  T.  N.  S.  626,  41  W.  R.  ' 
468,  57  I-  P.  484- 

In  Canada  the  same  doctrine  has  been  held. 
White  v.  Sage,  19  Ont.  App.  135.  See  also 
Silverthorn  v.  Hunter,  5  Ont.  App.  157. 

Io?ua.  —  Holmes  v.  Clark,  10  Iowa  423; 
Scroggin  v.  Wood,  87  Iowa  498. 

In  Avery  v.  Chapman,  62  Iowa  144,  it  seems 
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(5)  False  Assumption  of  Knowledge  —  Affirmation  of  Knowledge.  —  To  the 
general  rule  that  knowledge  of  the  falsity  of  a  representation  is  necessary  to 
render  the  representation  fraudulent,  there  is  an  apparent  exception  in  this:  If 
a  person  makes  a  statement  with  the  affirmation,  express  or  implied,  that  he 
knows  it  to  be  true,  or  that  he  makes  it  as  of  his- own  knowledge,  and  the  state- 
ment is  in  fact  false,  he  is  guilty  of  a  fraudulent  misrepresentation  if  he  knows 
that  his  affirmation  of  knowledge  is  false;  and  in  such  a  case  it  can  make  no 
difference  that  he  does  not  know  that  the  statement  is  false  or  even  that  he 
believes  it  to  be  true.1 

The  Reason  of  This  Doctrine  is  that,  when  a  person  makes  an  affirmation  of 
knowledge,  when  in  fact  he  has  no  knowledge,  this  affirmation  is  false  and 
known  to  be  false,  so  that  he  is  in  fact  guilty  of  a  false  representation  which 
he  actually  knows  to  be  false,  though  he  may  not  know  the  falsity  of  the  fact 
which  he  represents  and  of  which  he  assumes  to  have  knowledge.2 

Positive  Statements  as  to  One's  Own  Knowledge.  —  To  bring  a  case  within  the  princi- 
ple above  stated,  it  is  not  necessary  that  the  party  who  has  made  the  false 
statement  of  fact  shall  have  unqualifiedly  declared  himself  possessed  of  knowl- 
edge, or  in  other  words,  that  he  shall  have  asserted  in  express  terms  that  he 
knew  his  statement  to  be  the  truth.  If  a  person  makes  a  positive  and  unquali- 
fied false  statement  of  a  fact  which  is  susceptible  of  knowledge,  an  affirmation 
of  knowledge  is  implied  from  the  positive  character  of  the  statement,  and  if 
he  has  no  knowledge,  he  is  guilty  of  actual  fraud.3 


to  have  been  held  that  an  action  could  not  be 
maintained  to  recover  damages  for  false  rep- 
resentations as  to  another's  credit  and  solv- 
ency, merely  on  proof  that  they  were  made 
recklessly  and  without  knowledge  whether 
they  were  true  or  false. 

1.  False  Assumption  of  Knowledge  —  Express 
Affirmation  of  Knowledge  —  England.  —  Peek  v. 
Derry.  59  L.  T.  N.  S.  78;  Brownlie  v.  Camp- 
bell, L.  R.  5  App.  953;  Reese  River  Silver 
Min.  Co.  v.  Smith,  L.  R.  4  H.  L.  79;  Slim  v. 
Croucher,  1  De  G.  F.  &J.  518. 

United  States. — Cooper  z*.  Schlesinger,  ill 
U.  S.  148;  Glaspie  v.  Keator,  56  Fed.  Rep. 
203,  12  U.  S.  App.  281. 

Indiana.  —  Bethell  v.  Bethell,  92  Ind.  327; 
Ross  v.  Hobson,  131  Ind.  j66. 

Iowa.  —  Hubbard  v.  Weare,  79  Iowa  678. 

Massachusetts.  —  Milliken  v.  Thorndike,  103 
Mass.  382;  Litchfield  v.  Hutchinson,  117 
Mass.  195;  Chatham  Furnace  Co.  v.  Moffatt, 
147  Mass.  403,  9  Am.  St.  Rep.  727;  Roberts  v. 
French,  153  Mass.  60,  25  Am.  St.  Rep.  611. 

Minnesota.  —  Humphrey  v.  Merriam,  32 
Minn.  197;  Busterud  v.  Farrington,  36  Minn. 
320;  Bullitt  v.  Farrar,  42  Minn.  8,  18  Am.  St. 
Rep.  485. 

New  Jersey.  —  Cowley  v.  Smyth,  46  N.  J.  L. 
380,  50  Am.  Rep.  432;  State  v.  Cass,  52  N.  J. 
L.  77- 

New  York.  —  Kountze  v.  Kennedy,  147  N.  Y. 
124,49  Am.  St.  Rep.  651;  Marshall  v.  Gray, 
57  Barb.  (N.  Y.)  414,  39  How.  l>r.  (N.  Y.)  172. 

Pennsylvania.  —  Bower  v.  Fenn,  90  Pa.  St. 
359,  35  Am.  Rep.  662;  Erie  City  Iron  Works  v. 
Barber,  106  Pa.  St.  125,  51  Am.  Rep.  508. 

Vermont.  —  Cabot  v.  Christie,  42  Vt.  T2I,  I 
Am.  Rep.  313. 

"  Where  a  man  professes  to  possess  full 
knowledge  of  a  fact,  and  for  the  fraudulent 
purpose  of  inducing  another  to  act  makes  a 
statement  of  fact  which  is  untrue,  and  thus 
misleads  the  person  whom  he  has  induced  to 
act,  he  is  guilty  of  fraud,  although  he  did  not 
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know  the  statement  to  be  false."  Bethell  v. 
Bethell,  92  Ind.  327. 

2.  Reason  for  This  Doctrine.  —  Chatham  Fur- 
nace Co.  v.  Moffatt,  147  Mass.  403,  9  Am.  St. 
Rep.  727.  See  also  Litchfield  v.  Hutchinson, 
117  Mass.  197. 

It  vvas  said  by  Chief  Justice  Shaw  in  an 
earlier  case  that  for  a  person  to  represent  that 
he  knows  facts,  which  he  does  not  know,  and 
which  in  fact  he  cannot  know,  because  they 
are  not  true,  for  the  purpose  of  deception,  is 
substantially  false,  and  produces  all  the  ill 
effects  of  falsehood.  Hazard  v.  Irwin,  18  Pick. 
(Mass.)  95._ 

The  principle  under  consideration  was 
clearly  stated  by  the  Iowa  court  as  follows: 
"  A  person  making  a  false  representation  as 
true  to  his  personal  knowledge  will  not  be 
heard  to  say  that  he  did  not  have  knowledge 
as  to  its  truth  or  falsity.  Having  assumed  to 
have  the  knowledge,  he  should  be  taken  at  his 
word,  and  held  to  have  known  that  the  repre- 
sentation was  false.  In  representing  that  he 
had  personal  knowledge  as  to  the  truth  of  the 
representation,  when  in  fact  he  did  not,  he 
makes  a  false  representation  in  asserting  that 
he  had  the  knowledge."  Hubbard  v.  Weare, 
79  Iowa  678.  See  also  Erie  City  Iron  Works 
v.  Barber,  106  Pa.  St.  125,  51  Am.  Rep. 
508. 

3.  Positive  Statement  as  to  One's  Own  Knowl- 
edge—  United  States.  —  Lynch  v.  Mercantile 
Trust  Co.,  18  Fed.  Rep.  486. 

Alabama.  —  Sledge  v.  Scott,  56  Ala.  202. 
Arkansas.  —  Goodwin  v.  Robinson,  30  Ark- 
535- 

California.  —  Mayer  v.  Salazar,  84  Cal. 
646.  See  also  Alvarez  v.  Brannan,  7  Cal.  503, 
68  Am.  Dec.  275. 

Colorado. — Sellar  v.  Clelland,  2  Colo.  532; 
Stimson  v.  Helps,  9  Colo.  33;  Lahay  v.  City 
Nat.  Bank,  15  Colo.  339,  22  Am.  St.  Rep.  407; 
Goodale  v.  Middaugh,  8  Colo.  App.  223. 

Florida.  —  Wheeler  v.  Baars,  33  Fla.  696. 
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The  Statement  Must  Imply  Knowledge.  —  The  rule  above  stated  only  applies  where 
the  party  making  the  false  statements  assumes  or  intends  to  convey  the 
impression  that  he  has  actual  knowledge  of  their  truth.  It  does  not  apply  to 
cases  in  which  a  person  states  facts  which  are  not  susceptible  of  personal 
knowledge,  or  where  the  statement  relates  to  such  a  subject-matter,  or  is  made 
under  such  circumstances  as  to  show  that  the  party  intends  merely  to  give  his 


Georgia.  —  Corbett  v.  Gilbert,  24  Ga.  454; 
Green  v.  Bryant,  2  Ga.  66. 

Illinois.  —  Allen  v.  Hart,  72  111.  104;  Ruff  v. 
Jarrett,  94  111.  475;  Hicks  v.  Stevens,  121  111. 
186;  Allen  v.  Hart,  72  111.  104;  Borders  v. 
Kattleman,  142  111.  96;  Johnson  v.  Beeney,  g 
111.  App.  64. 

Indiana.  —  Frenzel  v.  Miller,  37  Ind.  1,  10 
Am.  Rep.  62;  Krevvson  v.  Cloud,  45  Ind.  273; 
Brooks  v.  Riding,  46  Ind.  15;  Bethell  v.  Beth- 
ell,  92  Ind.  318;  West  v.  Wright,  98  Ind.  335; 
Gregory  v.  Schoenell,  55  Ind.  101;  Furnas 
Friday,  102  Ind.  129;  Kirkpatrick  v.  Reeves, 
121  Ind.  280,  citing  8  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.),  p.  642;  Ross  v.  Hobson,  131 
Ind.  166;  Mendenhall  v.  Stewart,  18  Ind.  App. 
262.    And  see  Graham  v.  Nowlin,  54  Ind.  389. 

Iowa.  — McKown  v.  Furgason,  47  Iowa  636; 
Mohler  v.  Carder,  73  Iowa  582;  Hubbard  v. 
Weare,  79  Iowa  678. 

Kansas.  —  Wickham  v.  Grant,  28  Kan.  517; 
Kansas  Refrigerator  Co.  v.  Pert,  3  Kan.  App. 
364- 

Kentucky. — Foard  v.  McComb,  12  Bush 
(Ky.)  723. 

Maine.  —  Hammatt  v.  Emerson,  27  Me.  308. 

Maryland.  —  Robertson  z/.',Parks,  76  Md.  118. 

Massachusetts.  —  Hazard  z/.  Irwin,  18  Pick. 
(Mass.)  95;  Lobdell  v.  Baker,  1  Met.  (Mass.) 
I93.  35  Am.  Dec.  358;  Page  v.  Bent,  2  Met. 
(Mass.)  371 ;  Stone  v.  Denny,  4  Met.  (Mass.)  151 ; 
Milliken  v.  Thorndike,  103  Mass.  382;  Fisher  v. 
Mellen,  103  Mass.  503;  Litchfield  v.  Hutchinson, 
117  Mass.  195;  Savage  v.  Stevens,  126  Mass. 
207;  Cole  v.  Cassidy,  138  Mass.  437,  52  Am. 
Rep.  284;  Chatham  Furnace  Co.  v.  Moffatt,  147 
Mass.  403,  9  Am.  St.  Rep.  727;  Lewis  v.  Jew- 
ell, 151  Mass.  345,  21  Am.  St.  Rep.  454. 

Michigan.  —  Converse  v.  Blumrich,  14  Mich. 
108,  90  Am.  Dec.  230;  Bristol  v.  Braidwood,  28 
Mich.  191;  Stone  v.  Covell,  29  Mich.  359; 
Starkweather  v.  Benjamin,  32  Mich.  305; 
Wright  v.  Irwin,  33  Mich.  37. 

Minnesota.  —  Brooks  v.  Hamilton,  15  Minn. 
26;  Wilder  v.  De  Cou,  18  Minn.  470;  Merriarn 
v.  Pine  City  Lumber  Co.,  23  Minn.  314;  Bus- 
terud  v.  Farrington,  36  Minn.  320;  Reynolds 
v.  Franklin,  39  Minn.  24;  Bullitt  v.  Farrar,  42 
Minn.  8,  18  Am.  St.  Rep.  485;  Haven  v.  Neal, 
43  Minn.  315;  Knappen  v.  Freeman,  47  Minn. 
491;  Hedin  v.  Minneapolis  Medical,  etc.,  In- 
stitute, 62  Minn.  146,  54  Am.  St.  Rep.  62S; 
Carlton  v.  Hulett,  49  Minn.  308;  Riggs  v. 
Thorpe,  67  Minn.  217. 

Mississippi.  —  Parham  v.  Randolph,  4  How. 
(Miss.)  451,  35  Am.  Dec.  403;  Rimers.  Dugan, 
39  Miss.  477,  77  Am.  Dec.  687;  Davis  v. 
Heard,  44  Miss.  50;  Sims  v.  Eiland,  57  Miss. 
83.  607. 

Missouri.  —  Dunn  v.  White,  63  Mo.  181 ; 
Dulaney  v.  Rogers,  64  Mo.  201;  Raley  v.  Wil- 
liams, 73  Mo.  310;  Caldwell  v.  Henry,  76  Mo. 
254;  Nauman  v.  Oberle,  90  Mo.  666;  Jones  v. 
St.  Louis,  etc.,  R.  Co.,  79  Mo.  92;  Walsh  v. 


Morse,  80  Mo.  568;  Hamlin  v.  Abell,  120  Mo. 
188;  Merchants'  Nat.  Bank  v.  Sells,  3  Mo. 
App.  85;  McBeth  v.  Craddock,  28  Mo.  App. 
380;  Ring  v.  Chas.  Vogel  Paint,  etc.,  Co.,  44 
Mo.  App.  in. 

Nebraska.  —  Phillips  v.  Jones,  12  Neb.  213; 
Leavitt  v.  Sizer,  35  Neb.  80;  Olcott  v.  Bolton, 

50  Neb.  779. 

New  Hampshire.  —  Rowell  v.  Chase,  61  N. 
H.  135. 

New  Jersey.  —  Snyder  v.  Findley,  I  N.  J.  L. 
92,  1  Am.  Dec.  193;  Cowley  v.  Smyth,  46  N.  J. 
L.  380,  50  Am.  Rep.  432;  State  v.  Cass,  52  N. 
J.  L.  77- 

New  York.  —  Craig  v.  Ward,  36  Barb.  (N. 
Y.)  377,  1  Abb.  App.  Dec.  (N.  Y.)  454,  3  Keyes 
(N.  Y.)  393;  Bennett  v.  Judson,  21  N.  Y.  238; 
Marsh  v.  Falker,  40  N.  Y.  562;  Meyer  v.  Ami- 
don,  45  N,  Y.  169;  Indianapolis,  etc.,  R.  Co. 
v.  Tyng,  63  N.  Y.  653;  Rothschild  v.  Mack, 
115  N.  Y.  I;  Daly  v.  Wise,  132  N.  Y.  306; 
Kountze  v.  Kennedy,  147  N.  Y.  124,  49  Am. 
St.  Rep.  651;  Hadcock  v.  Osmer,  153  N.  Y. 
604;  Doty  v.  Campbell,  1  How.  Pr.  N.  S.  (N. 
Y.  County  Ct.)  101;  Sharp  v.  New  York,  40 
Barb.  (N.  Y.)  256;  Bishop  v.  Davis,  9  Hun  (N. 
Y.)  342;  Cullen  v.  Hernz,  (Supreme  Ct.)  13  N. 
Y.  St.  Rep.  333;  Trumble  v.  Peck,  (Supreme 
Ct.)  13  N.  Y.  Supp.  130;  Kramer  v.  Bjerrum, 
19  N.  Y.  App.  Div.  332;  Rabinowitz  v.  Cohen, 
(C.  PI.)  17  N.  Y.  Supp.  502,  citing  5  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  319;  Myers  v. 
Rosenback,  13  Misc.  Rep.  (N.  Y.  C.  PI.)  145, 
affirming  11  Misc.  Rep.  (N.  Y.  City  Ct.)  Il6. 

North  Carolina.  —  Ramsey  v.  Wallace,  100 
N.  Car.  75. 

Ohio.  —  Parmlee  v.  Adolph,  28  Ohio  St.  10; 
y£tna  Ins.  Co.  v.  Reed,  33  Ohio  St.  283; 
Nugent  v.  Cincinnati,  etc.,  Straight  Line  R. 
Co.,  2  Disney  (Ohio)  302. 

Oregon.  —  Cawston  v.  Sturgis,  29  Oregon  331. 

Pennsylvania.  —  Babcock  v.  Case,  61  Pa.  St. 
427,  100  Am.  Dec.  654;  Bower  v.  Fenn,  90  Pa. 
St.  359,  35  Am.  Rep.  662;  Fisher  v.  Worrall, 
5  W.  &  S.  (Pa.)  478;  Hexterz/.  Bast,  125  Pa. 
St.  52,  11  Am.  St.  Rep.  874;  Griswold  v.  Geb- 
bie,  126  Pa.  St.  353,  12  Am.  St.  Rep.  878; 
Braunschweiger  v.  Waits,  179  Pa.  St.  47. 

Texas.  —  Mitchell  v.  Zimmerman,  4  Tex.  75, 

51  Am.  Dec.  717;  Henderson  v.  San  Antonio, 
etc.,  R.  Co.,  17  Tex.  560,  67  Am.  Dec.  675; 
Loper  v.  Robinson,  54  Tex.  511 ;  Watson  v. 
Baker,  71  Tex.  739;  Morrison  v.  Adoue,  76 
Tex.  255;  Moore  v.  Cross,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  122. 

Vermont. — Twitchell  v.  Bridge,  42  Vt.  68; 
Cabot  v.  Christie,  42  Vt.  121,  1  Am.  Rep.  313; 
Darling  v.  Stuart,  63  Vt,  570. 

Virginia. — Lowe  v.  Trundle,  78  Va.  65; 
Herron  v.  Dibrell,  87  Va.  289,  15  Va.  L.  J.  57. 

West  Virginia.  —  Dickinson  v.  Chesapeake, 
etc.,  R.  Co.,  7  W.  Va.  390. 

Wisconsin.  —  Miner  z.  Medbury,  6  Wis.  295; 
Bird  v.  Kleiner,  41  Wis.  134;  Coltzhausen  v. 
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opinion  or  express  his  belief  as  to  the  facts  stated.  In  such  a  case  the  state- 
ment will  not  amount  to  fraud  if  made  innocently  and  in  the  dona  fide  belief 
that  it  is  true.1 

Belief  that  Representation  Is  True.  —  If  a  person  represents  a  material  fact  to  be 
true  to  his  personal  knowledge,  when  he  does  not  know  whether  it  is  true  or 
not,  instead  of  merely  expressing  an  opinion  or  belief,  and  the  representation 
is  in  fact  untrue,  he  is  guilty  of  falsehood  and  fraud,  even  though  he  may  think 
it  to  be  true.* 

e.  FORGETFULNESS  OF  Facts.  —  If  a  person  has  made  a  false  representa- 
tion as  to  a  fact  of  which  he  has  acquired  knowledge,  he  cannot  escape  respon- 
sibility on  the  ground  of  fraud  by  saying  that  he  had  forgotten,  and  that  he 
made  the  statement  in  good  faith  and  in  the  belief  that  it  was  true.  The 
principle  laid  down  in  the  cases  holding  this  doctrine  is  that  gross  carelessness 
is  conclusive  evidence  of  a  fraudulent  intent.3 

/.  False  Warranty.  —  It  has  been  said  that,  if  a  person  is  thrown  off 
his  guard  by  a  false  warranty,  it  is  sufficient  to  prove  the  warranty  broken  to 
establish  deceit,  for  a  person  will  be  presumed  to  have  known  of  the  existence 
or  nonexistence  of  a  fact  which  he  has  undertaken  to  warrant.4  It  has 
repeatedly  been  held,  therefore,  that,  in  case  of  a  false  warranty,  an  action  on 
the  case  in  the  nature  of  an  action  of  deceit  will  lie,  without  alleging  that  the 
defendant  knew  the  warranty  was  false,  or  proving  such  allegation  if  it  is 
made.5  It  has  been  said,  however,  that  this  is  not  really  a  case  of  fraud,  that 
an  action  for  a  false  warranty  and  an  action  of  deceit  are  not  the  same,  that 
the  latter  is  based  on  the  ground  of  fraud,  but  that  the  former  is  not.6 


Simon,  47  Wis.  103;  Davis  v.  Nuzum,  72  Wis. 
439;  Middleton  v.  Jerdee,  73  Wis.  39;  McKin- 
non  v.  Vollmar,  75  Wis.  82,  17  Am.  St.  Rep. 
178;  Montreal  River  Lumber  Co.  v.  Mihilis.  80 
Wis.  540;  Burke  v.  Milwaukee,  etc.,  R.  Co., 
83  Wis.  410;  Cameron  v.  Mount,  86  Wis.  477, 
citing  8  Am.  and  Eng.  Encyc.  of  LAw(ist  ed.) 
793- 

1.  The  Statement  Must  Imply  Actual  Knowl- 
edge.—  Marsh  v.  Falker,  40  N.  Y.  562.  See 
also  Haycraft  v.  Creasy,  2  East  92;  Cooke  v. 
Cook,  100  Ala.  175;  Lynch  v.  Mercantile  Trust 
Co.,  18  Fed.  Rep.  486;  Page  v.  Bent,  2  Met. 
(Mass.)  371;  Wilder  v.  De  Cou,  18  Minn.  470; 
Cowley  v.  Smyth,  46  N.  J.  L.  380,  50  Am.  Rep. 
432;  State  v.  Cass,  52  N.  J.  L.  77;  Jones  z: 
Allan,  13  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  442; 
Van  Vliet  v.  McLean,  23  Hun  (N.  Y.)  206; 
Bishop  v.  Davis,  9  Hun  (N.  Y.)  342;  Cabot  v. 
Christie,  42  Vt.  121,  1  Am.  Rep.  313;  Crown  v. 
Brown,  30  Vt.  707. 

Facts  Not  Susceptible  of  Personal  Knowledge. — 
This  distinction  was  made  in  Tucker  v.  White, 
125  Mass.  344,  and  it  was  held  that  an  action 
of  tort  in  the  nature  of  deceit  could  not  be 
maintained  against  an  officer  who,  at  a  sale 
of  land  on  execution,  in  good  faith  makes  a 
statement,  as  of  his  own  knowledge,  that  the 
land  is  free  from  incumbrances,  when  it  is 
in  fact  encumbered. 

2.  Statements  Believed  to  Be  True.  —  Hadcock 
v.  Osmer,  153  N.  Y.  604.  And  see  Cabot  v. 
Christie,  42  Vt.  121,  1  Am.  Rep.  313,  where  it 
is  said  that  a  party  who  is  aware  that  he  has 
only  an  opinion  how  a  fact  is,  and  represents 
that  opinion  as  knowledge,  does  not  believe 
his  representation  to  be  true. 

3.  Facts  Forgotten.  —  Burrowes  v.  Lock,  10 
Ves.  Jr.  475. 

This  case  was  followed  by  the  Supreme 


Court  of  California  in  Alvarez  v.  Bran  nan,  7 
Cal.  503,  68  Am.  Dec.  275,  and  it  was  there 
held  that  a  person  who  undertakes  to  sell  land 
which  he  has  already  conveyed  to  another  is 
guilty  of  fraud  upon  the  purchaser,  although 
at  the  time  he  makes  a  second  deed  he  may 
have  forgotten  his  execution  of  the  prior  con- 
veyance, and  may  have  no  actual  intention  to 
deceive  or  defraud  the  second  purchaser.  See 
to  the  same  effect,  Chatham  Furnace  Co.  v. 
Moffatt,  147  Mass.  403,  9  Am.  St.  Rep.  727; 
Raley  v-  Williams,  73  Mo.  310;  Bacon  v.  Bron- 
son,  7  Johns.  Ch  (N.  Y.)  194,  11  Am.  Dec. 
449.  And  see  Hine  v.  Campion,  7  Ch.  Div. 
344- 

4.  False  Warranty  —  Presumption  of  Knowl- 
edge.—  Hexter  v.  Bast,  125  Pa.  St.  52,  11  Am. 
St.  Rep.  874. 

5.  Williamson  v.  Allison,  2  East  446;  John- 
son v.  McDaniel,  15  Ark.  109;  Ives  v.  Carter, 
24  Conn.  392;  Swayne  v.  Waldo,  73  Iowa  749, 
5  Am.  St.  Rep.  712;  Hillman  v.  Wilcox,  30 
Me.  170;  Carter  v.  Glass,  44  Mich.  154,  38  Am. 
Rep.  240;  Newell  v.  Horn,  45  N.  H.  421;  Bee- 
man  v.  Buck,  3  Vt.  53;  West  v.  Emery,  17  Vt. 
583,  44  Am.  Dec.  356. 

The  soundness  of  the  decision  in  Williamson 
v.  Allison,  2  East  446.  above  cited,  was  ques- 
tioned'm  Ross  v.  Mather,  51  N.  Y.  108,  10  Am. 
Rep.  562.  But,  as  was  pointed  out  in  Carter 
v.  Glass,  44  Mich.  157,  38  Am.  Rep.  240,  an 
examination  of  that  case  will  show  that  the 
criticism  was  based  on  a  misapprehension  of 
the  point  decided. 

6.  Action  for  False  Warranty  and  Action  of 
Deceit  Not  the  Same.  —  Johnson  v.  McDaniel, 
15  Ark.  113;  Plant  v.  Condit,  22  Ark.  454. 
See  also  Larey  v.  Taliaferro,  57  Ga.  443, 
Swayne  v.  Waldo,  73  Iowa  749,  5  Am.  St.  Rep. 
712. 
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g.  Representations  on  Information  Received  from  Others. —  If  a 
person  receives  information  from  others  as  to  a  matter,  and  believing  the 
information  to  be  true,  honestly  repeats  the  same,  explaining  that  he  has  no 
personal  knowledge,  he  clearly  is  not  guilty  of  fraud.1  On  the  other  hand,  if 
he  intentionally  mistakes  the  information  received  by  him,  or  if  he  knows 
that  the  information  is  false,  or  that  the  informant  is  not  trustworthy  and 
reliable,  and  by  words  or  acts  induces  another  to  act  and  rely  upon  it,  and  to 
incur  damages  thereby,  it  is  fraud.3  The  same  is  true  if  he  makes  the  state- 
ment as  of  his  own  knowledge,  and  does  not  disclose  the  fact  that  he  is  merely 
relying  upon  information  received  from  others.3  The  above  rules  apply  in 
equity  as  well  as  at  law.4 

h.  Knowledge  Afterwards  Acquired.  — As  was  shown  in  a  previous 
section,  a  person  who  makes  a  false  representation  in  good  faith,  believing  at 
the  time  that  it  is  true,  is  guilty  of  fraud  if  he  afterwards  ascertains  that  it  is 
false  and  fails  to  correct  his  statement,  provided  he  acquires  knowledge  of  its 
falsity  before  the  contract  is  consummated.5 

i.  Representations  by  Agents  and  Partners  —  By  Agent. — Where  a 
false  representation  is  made  by  an  agent  in  selling  property,  or  otherwise  act- 
ing for  his  principal,  his  knowledge  of  the  falsity  of  the  representation,  as  well 
as  the  representation,  is  imputable  to  his  principal,  so  as  to  render  the  latter 
liable  in  an  action  of  deceit,  and  so  as  to  entitle  the  other  party  to  rescind.6 

By  Partner.  —  And  the  knowledge  of  one  partner  of  the  falsity  of  representa- 
tions made  by  him  in  the  business  of  the  firm  is  imputable  to  his  copartners.7 

3.  Intention  that  Representation  Shall  Deceive  —  a.  In  General.  —  As  a 
general  rule,  to  support  an  action  of  deceit,  or  to  furnish  ground  for  rescission 
of  a  contract,  a  false  representation  must  have  been  made  with  intent  to 
deceive,  that  is,  with  the  intention  that  it  should  be  acted  upon.**  Further 


1.  Giving  Information  Derived  from  Others.  — 

In  Cooper  v.  Lovering,  106  Mass.  77,  the  de- 
fendant, against  whom  an  action  of  deceit  was 
brought,  had  received  lelters  conveying  infor- 
mation as  to  oil  lands,  which  another  was 
negotiating  to  buy,  and  conveyed  to  such  per- 
son the  information  so  received  by  him.  The 
court  held  that  if  he  himself  believed  the  in- 
formation contained  in  the  lelters,  and  ex- 
plained to  such  person  that  he  had  no  per- 
sonal knowledge  of  the  subject-matter,  the 
action  could  nol  be  maintained.  See  also 
Davidson  v.  Jordan,  47  Cal.  353;  Stevens  v. 
Allen,  51  Kan.  14.4;  Hillyer  v.  Dickinson,  154 
Mass.  502;  Merriam  v.  Pine  City  Lumber  Co., 
23  Minn.  314;  Hume  v.  Brelsford,  51  Mo. 
App.  651;  Moore  v.  Scott,  47  Neb.  346;  Robin- 
son v.  Flint,  58  Barb.  (N.  Y.)  100;  Crist  v. 
Dice,  18  Ohio  St.  536;  Foreman  v.  Compton,  2 
Cleve.  L.  Rep.  (Ohio)  218,  4  Ohio  Dec.  (Re- 
print) 479;  English  v.  Grinstead,  12  Wash. 
670;  Smith  v.  Mariner,  5  Wis.  551,  68  Am. 
Dec.  73. 

2.  Cooper  v.  Lovering.  106  Mass.  77;  Savage 
v.  Ste  /ens,  126  Mass.  207;  Hanscom  v.  Drul- 
lard,  7q  Cal.  234;  Merriam  v.  Pine  City  Lum- 
ber Co.,  23  Minn.  314. 

3.  Statement  as  of  One's  Own  Knowledge.  — 
Fisher  v.  Mellen,  103  Mass.  503;  Lynch  v. 
Mercantile  Trust  Co.,  18  Fed.  Rep.  486;  Kirk- 
patrick  v.  Reeves,  121  Ind.  280;  Stone  v.  Co- 
vell,  29  Mich.  359;  Riggs  v.  Thorpe,  67  Minn. 
217;  Hamlin  v.  Abell,  120  Mo.  1S8. 

4.  In  Equity.  —  Crist  v.  Dice,  iS  Ohio  St.. 
536- 

5.  Knowledge  Afterwards  Acquired  —  Failure 
to  Correct  Representation.  —  Reynell  v.  Sprye,  1 


De  G.  M.  &  G.  709;  Davies  v.  London,  etc., 
Ins.  Co.,  8  Ch.  Div.  469;  Pettigrew  v.  Chellis, 
41  N.  H.  95.  See  supra,  this  title,  Failure  to 
Disclose  Facts,  and  Concealment. 

6.  Agent's  Knowledge  Imputable  to  Principal.  — 
Udell  v.  Atherton,  7  H.  &  N.  172.  See  the 
title  Agency,  vol.  1.  p.  1144. 

7.  Thus  Notice  to  One  Partner  that  sheep  pur- 
chased by  him  for  the  firm  are  diseased,  is  no- 
tice 10  his  copartners,  and  they  are  liable  for 
damages  occasioned  by  a  sale  of  them  without 
disclosing  the  defect,  after  the  withdrawal  of 
such  partner  from  the  firm,  though  they  have 
no  actual  knowledge  of  such  defect.  Jeffrey 
v.  Bigelow,  13  Wend.  (N.  Y.)  518,  28  Am.  Dec. 
476.    And  see  the  title  Partnership. 

8.  Intention  that  Bepresentation  Shall  Deceive 
—  United  States.  —  Lord  v.  Goddard,  13  How. 
(U.  S.)  198. 

California.  —  Feeney  v.  Howard,  79  Cal. 
525,  12  Am.  St.  Rep.  162. 

Illinois.  —  Miller  v.  Howell,  2  IM.  499,  32 
Am.  Dec.  36. 

Iowa.  —  Sylvester  v.  Henrich.  93  Iowa  489. 

Maine. —  McDonald  v.  Trafton,  15  Me.  225; 
Carter  v.  Harden,  78  Me.  528. 

Maryland.  —  Buschman  z:  Codd,  52  Md. 
202. 

Massachusetts.  —  Collins  v.  Denison,  12  Met. 
(Mass.)  549;  Davidson  v.  Nichols,  ir  Allen 
(Mass.)  519;  Nash  v.  Minnesota  Title  Ins., 
etc.,  Co.,  163  Mass.  574,  47  Am.  St.  Rep.  489. 

Minnesota.  — ■  Humphrey  v.  Merriam,  32 
Minn.  197. 

New  Hampshire.  —  I.awton  v.  Kittredge,  30 
N.  H.  500;   Griswold  V.  Sabin,  51  N.  H.  167, 
12  Am.  Rep.  76. 
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than  this  the  intention  must  have  been  that  it  should  be  acted  upon  by  the 
party  who  has  been  injured  and  is  complaining,1  though,  as  will  be  shown  in 
a  subsequent  section,  it  is  not  at  all  necessary  that  the  representation  shall 
have  been  made  directly  to  him.2 

Eepresentations  Calculated  to  Deceive.  —  It  is  not  enough,  in  order  to  sustain  an 
action  of  deceit,  to  show  that  the  false  representation  relied  upon  was  calculated 
to  deceive.    It  must  be  shown  that  it  was  made  with  the  intent  to  deceive.* 

Eepresentations  as  to  Solvency  or  Credit.  —  The  rule  that  there  must  be  an  intention 
to  deceive  applies  with  full  force,  if  not  with  peculiar  force,  to  false  represen- 
tations as  to  the  solvency  or  credit  of  another.  To  support  an  action  of  deceit 
because  of  such  a  representation,  it  is  necessary  to  prove  that  the  defendant 
knew  it  to  be  false,  and  made  it  with  the  intention  that  it  should  be  acted  upon 
and  should  deceive.4  The  rule  has  also  been  applied  to  representations  by  a 
purchaser  of  goods  as  to  his  own  financial  condition.5 

Particular  Injury  Need  Not  Be  Intended.  —  When  a  person  is  guilty  of  fraudulent 
representations  or  conduct,  and  they  result  directly  in  injury  to  another,  he 
cannot  escape  responsibility  for  the  fraud,  on  the  ground  that  the  particular 
injury  was  not  intended.6 

b.  Presumption  of  Intent  from  Knowledge.  —  If  a  representation 
has  been  made  with  actual  knowledge  of  its  falsity,  or  with  what  the  law 
regards  as  equivalent  to  actual  knowledge,  an  intention  that  it  should  be  acted 
upon  and  should  deceive  will  be  presumed.7 


New  Jersey.  —  Cowley  v.  Smyth,  46  N.  J.  L. 
380,  50  Am.  Rep.  432. 

New  York.  —  Addington  v.  Allen,  11  Wend. 
(N.  Y.)  374;  Lefler  v.  Field,  52  N.  Y.  621;  Stitt 
v.  Little,  63  N.  Y.  427;  Salisbury  v.  Howe,  87 
N.  Y.  128;  Mclntyre  v.  Buell,  132  N.  Y.  192; 
Thompson  v.  Gray,  11  Daly  (N.  Y.)  183; 
Peterson  v.  Humphrey,  4  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  394;  Pope  v.  Hart,  35  Barb.  (N. 
Y.)  630;  Estey  Mfg.  Co.  v.  Waring,  (Supreme 
Ct.)  7  N.  Y.  St.  Rep.  775;  Cullen  v.  Hernz, 
(Supreme  Ct.)  13  N.  Y.  St.  Rep.  333;  Driscall 
v.  Sanderson,  (Supreme  Ct.)  15  N.  Y.  St.  Rep. 
134;  Hotchkin  v.  Malone  Third  Nat.  Bank, 
(Supreme  Ct.)  33  N.  Y.  St.  Rep.  195,  affirmed  in 
127  N.  Y.  329;  Chester  v.  Comstock,  6  Robt. 
(N.  Y.)  1,  40  N.  Y.  575,  note;  Macullar  v.  Mc- 
Kinley,  49  N.  Y.  Super.  Ct.  5,  99  N.  Y.  353. 

Ohio.  —  Wells  v.  Cook,  16  Ohio  St.  67,  88 
Am.  Dec.  436. 

Oregon.  —  Schoellhamer  v.  Rometsch,  26 
Oregon  394. 

Rhode  Island.  —  Butterfield  v.  Barber,  (R.  I. 
1897)  37  Atl.  Rep.  532. 

South  Carolina.  —  Munro  v.  Gairdner,  3 
Brev.  (S.  Car.)  31,  5  Am.  Dec.  531. 

Washington. — Tacoma  v.  Tacoma  Light, 
etc.,  Co..  16  Wash.  288. 

1.  Intention  that  Representation  Should  Be 
Acted  upon  by  Person  Complaining. —  Hill  v. 
Carle  v.  8  Hun  (N.  Y.)  636;  Wells  v.  Cook,  16 
Ohio  St.  67,  88  Am.  Dec.  436;  Butterfield  v. 
Barber,  (R.  I.  1897)  37  All.  Rep.  532. 

A  person  cannot  rely  upon  a  representation 
as  fraud,  if  it  was  not  made  either  directly  to 
him,  or  to  some  other  person  with  the  intent 
that  it  should  be  communicated  to  him,  and 
was  so  communicated.  Harris  v.  Tyson,  24 
Pa.  St.  347.  64  Am.  Dec.  661. 

This  principle  is  fully  trealed  in  a  subse- 
quent section.  See  infra,  this  title,  Persons 
Entitled  to  Relief  or  Redress. 

2.  Eepresentations  Indirectly  Communicated.  — 
Langridge  v.  Levy,  2  M.  &  W.  519,  4  M.  &  W. 
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337;  Chubbuck  v.  Cleveland,  37  Minn.  466,  5 
Am.  St.  Rep.  864;  Thomas  v.  Winchester,  6 
N.  Y.  397,  57  Am.  Dec.  455.  See  infra,  this 
title,  Persons  Entitled  to  Relief  or  Redress. 

3.  Not  Enough  that  Eepresentation  Was  Calcu- 
lated to  Deceive.  —  Stafford  v.  Newsom,  9  Ired. 
L.  (31  N.  Car.)  507. 

4.  Eepresentations  as  to  Solvency  and  Credit  of 
Another.  —  Fooks  v.  Waples,  1  Harr.  (Del.) 
131,  25  Am.  Dec.  64;  Sylvester  v.  Henrich,  93 
Iowa  489;  Young  v.  Covell,  8  Johns.  (N.  Y.) 
23,  5  Am.  Dec.  316;  Addington  v.  Allen,  11 
Wend.  (N.  Y.)  374;  Zabriskie  v.  Smith,  13  N. 
Y.  322,  64  Am,  Dec.  551;  Babcock  v.  Libbey, 
82  N.  Y.  144.  See  supra,  this  section.  Knowl- 
edge that  Representation  Js  Ealse  —  Representa- 
tions as  to  Solvency  or  Credit. 

Eepresentations  Made  to  a  Commercial  Agency 
by  a  person  in  business  are  presumed  to  have 
been  made  for  the  purpose  of  obtaining  credit, 
and  if  others,  in  extending  credit,  rely  on 
them  as  coming  from  him,  and  they  are  false 
and  were  known  to  be  false,  thev  may  main- 
tain an  action  of  deceit.  Genesee  County 
Sav.  Bank  v.  Michigan  Barge  Co.,  52  Mich. 
164. 

5.  Eepresentations  as  to  One's  Own  Financial 
Condition.  —  Estey  Mfg.  Co.  v.  Waring,  (Su- 
preme Ct.)  7  N.  Y.  St.  Rep.  775.  And  see  the 
title  Sales. 

6.  Intention  to  Inflict  the  Particular  Injury.  — 

Heidenbluth  v.  Rudolph,  152  111  316;  Juddt/. 
Weber,  55  Conn.  267. 

1.  Intent  Presumed  from  Knowledge  of  Falsity 
—  England.  —  Denton  v.  Great  Northern  R. 
Co.,  5  El.  &  Bl.  860,  2  Jur.  N.  S.  185,  25  L.  J. 
Q.  B.  129;  Corbett  v.  Brown.  8  Bing.  33,  21 
E.  C.  L.  211;  Foster  v.  Charles,  6  Bing.  396, 
19  E.  C.  L.  113,  7  Bing.  105,  20  E.  C.  L.  64; 
Murray  v.  Mann,  2  Exch.  538,  17  L.  J.  Exch. 
256,  12  Jur.  634;  Watson  v.  Poulson,  15  Jur. 
mi. 

Colorado.  —  Sellar  v.  Clelland,  2  Colo.  532. 
Illinois.  —  Case  v.  Ayers,  65  111.  142;  Ends- 
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c.  Reason  to  Believe  Falsity.  —  The  mere  fact  that  a  person  who 
makes  a  representation  of  fact  has  reason  to  believe  that  it  is  false,  does  not 
as  a  matter  of  law  make  out  a  case  of  fraud,  but  the  fact  is  merely  evidence 
for  the  jury  on  the  question  whether  there  was  a  fraudulent  intent  or  not.1 

d.  Dishonesty  of  Motive  or  Intention.  — To  render  a  false  represen- 
tation fraudulent,  and  the  person  making  the  same  liable,  it  is  not  at  all 
necessary  that  there  shall  have  been  any  actual  dishonesty  of  motive  or  inten- 
tion. As  far  as  the  mental  attitude  of  the  party  is  concerned,  all  that  is- 
necessary  is  to  show  that  he  knew  the  representation  was  false,  or  to  show- 
facts  from  which  such  knowledge  may  be  implied,  and  that  he  intended  that 
it  should  be  acted  upon  by  the  person  injured.2 

Expectation  of  Benefit.  —  Thus,  it  has  been  held  that,  to  render  one  liable  in  an 


iey  v.  Johns,  120  111.  469,  60  Am.  Rep.  572; 
McBean  v.  Fnx,  1  111.  App.  177;  Keith  v. 
Goldston,  22  111.  App.  457;  Reed  v.  Pinney, 
35  111.  App.  610. 

Iowa.  —  Mitchell  v.  Moore,  24  Iowa  394. 

Massachusetts.  —  Stone  v.  Denny,  4  Met. 
(Mass.)  151;  Collins  v.  Denison,  12  Met. 
(Mass.)  549;  Morse  v.  Dearborn,  109  Mass. 
593;  Nash  v.  Minnesota  Title  Ins.,  etc.,  Co., 
163  Mass.  574,  47  Am.  St.  Rep.  489. 

Michigan.  —  Hudnut  v.  Gardner,  59  Mich. 
341-  . 

Minnesota.  —  Hav  en  v.  Neal,  43  Minn.  315- 

Mississippi.  — Clopton  v.  Cozart,  13  Smed.  & 
M.  (Miss.)  363. 

Missouri.  —  Atchison  County  Bank  v.  Byers, 
139  Mo.  627;  Anslyn  v.  Franke,  11  Mo.  App. 
598;  Scott  v.  Haynes,  12  Mo.  App.  597;  Brook- 
ing v.  Shinn,  25  Mo.  App.  277. 

New  Hampshire.  —  Hanson  v.  Edgerly,  29 
N.  H.  357. 

New  Jersey.  —  Cowley  v.  Smyth,  46  N.  J.  L. 
380,  50  Am.  Rep.  432. 

Oregon.  —  Rolfes  v.  Russel,  5  Oregon  400; 
Schoellhamer  v.  Rometsch,  26  Oregon  394. 

Pennsylvania.  —  Boyd  v.  Browne,  6  Pa.  St. 
310. 

South  Carolina.  —  Munro  v.  Gairdner,  3 
Brev.  (S.  Car.)  33,  5  Am.  Dec.  531. 

Texas.  —  Moore  v.  Cross,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  122. 

Whether  the  Presumption  of  Intent  Is  Conclu- 
sive.—  In  some  states  it  is  held  that  if  a  per- 
son makes  material  representations,  knowing 
them  to  be  false,  he  cannot  excuse  himself  by 
saying  that  he  meant  no  harm;  nor  can  he 
escape  responsibility  on  the  ground  that  he  did 
not  mean  what  the  representations  clearly 
imply.  Flower  v.  Brumbach,  131  111,  646, 
affirming  30  111.  App.  294;  Baldwin  v.  Marsh, 
6  Ind.  App.  533. 

The  rule  in  New  York,  however,  is  not  so 
strict.  It  is  there  held  that,  while  the  intent 
to  deceive  may  very  well  be  inferred  from  the 
fact  that  the  representations  made  are  known 
by  the  person  making  them  to  be  false,  yet  the 
law  does  not  infer  that  to  have  been  the  intent 
of  the  party;  but  that  it  is  for  the  jury  to 
determine  under  the  evidence  whether  that 
inference  is  legitimate  or  reasonably  well 
supported  in  the  case,  and  if  it  is,  then  it  is 
the  duty  of  the  jury  to  infer  an  intent  to  de- 
ceive. Cullen  v.  Hernz,  (Supreme  Ct.)  13  N. 
Y.  St.  Rep.  333.  See  Bennett  v.  ludson,  21 
N.  Y.  238. 

1.  Fraudulent  Intent  Not  Presumed  from  Reason 


to  Believe  Falsity.  —  Salisbury  v.  Howe,  87  N. 

Y.  128. 

2.  Actual  Dishonesty  of  Motive  or  Intention  Is 

Not  Necessary  —  England.  —  Foster  v.  Charles, 
6  Bing.  396,  19  E.  C.  L.  113,  7  Bing.  105,  20  E. 
C.  L.  64.  See  also  Wilde  v.  Gibson,  1  H.  L. 
Cas.  605. 

United  States.  —  Claflin  v.  Commonwealth 
Ins.  Co.,  110  U.  S.  81. 

Colorado.  —  Sellar  v.  Clelland,  2  Colo.  532. 

Connecticut.  — Judd  v.  Weber,  55  Conn.  267. 

Illinois.  —  Case  v.  Ayeis,  65  111.  142; 
Heidenbluth  v.  Rudolph,  152  111.  316;  Mc- 
Bean v.  Fox,  1  111.  App.  177;  Keith  v.  Golds- 
ton,  22  111.  App.  457;  Flower  v.  Brumbach,  30 
111.  App.  294,  131  111.  646;  Drabek  v.  Grand 
Lodge,  etc.,  24  111.  App.  82;  Reed  v.  Pinney, 
35  111.  App.  610. 

Indiana.  —  Bischof  v.  Coffelt,  6  Ind.  23; 
Baldwin  v.  Marsh,  6  Ind.  App.  533. 

Iowa.  —  Hubbard  v.  Weare,  79  Iowa  678. 

Massachusetts.  —  Lobdell  v.  Baker,  1  Met. 
(Mass.)  193,  35  Am.  Dec.  358;  French  v.  Vin- 
ing,  102  Mass.  132,  3  Am.  Rep.  440. 

Michigan.  —  Hudnut  v.  Gardner,  59  Mich. 
341;  Mooney  v.  Davis,  75  Mich.  188,  13  Am. 
St.  Rep.  425. 

Mississippi.  —  Clopton  v.  Cozart,  13  Smed. 
&  M.  (Miss.)  363. 

Missouri. — Scott  v.  Haynes,  12  Mo.  App. 
597- 

New  Jersey.  —  Cowley  v.  Smyth,  46  N.  J.  L. 
388,  50  Am.  Rep.  432. 

New  York.  —  Haight  v.  Hayt,  19  N.  Y.  464. 

Pennsylvania.  —  Boyd  v.  Browne,  6  Pa.  St. 
310. 

Virginia. — Grosh  v.  Ivanhoe  Land,  etc., 
Co.,  95  Va.  161. 

A  Purchaser  of  Goods  is  guilty  of  a  fraud  for 
which  the  seller  may  rescind  if  he  makes  false 
and  fraudulent  representations  as  to  material 
facts,  notwithstanding  he  may  have  intended 
to  pay  for  the  goods.  Bugg  v.  Wertheimer- 
Schwartz  Shoe  Co.,  64  Ark.  12;  Judd  v. 
Weber,  55  Conn.  267;  Reed  v.  Pinney,  35  111. 
App.  610;  Reid  v.  Cowduroy,  79  Iowa  169,  18 
Am.  St.  Rep.  359. 

Statements  to  Commercial  Agencies.  —  If  a 
merchant  makes  false  statements  of  his  finan- 
cial condition  to  a  commercial  agency,  know- 
ing them  to  be  false,  and  subscribers  act  upon 
them  to  their  injury  in  extending  credit  to 
him,  he  cannot  shield  himself  from  the  effect 
of  such  statement.;  as  constituting  fraud,  by 
saying  that  he  did  not  intend  to  profit  by- 
them.  Moyer  v.  Lederer,  50  111.  App.  94. 
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action  of  deceit,  it  is  not  at  all  necessary  that  he  shall  have  made  the  false 
representations  relied  upon  for  the  purpose  of  gaining  any  advantage,  pecu- 
niary or  otherwise,  for  himself,  nor  that  he  shall  have  acted  in  collusion  with 
a  person  who  was  to  gain  an  advantage.1 

Acting  as  Agent  Without  Authority.  —  And  if  a  person  falsely  represents  to 
another  that  he  has  authority  to  act  as  agent,  when  he  knows  that  he  has  not, 
and  the  other  acts  on  the  representation  and  is  injured,  he  is  liable  in  an 
action  of  deceit  although  he  may  have  been  actuated  by  no  bad  motive.* 

Belief  as  to  Invalidity  of  Incumbrance.  —  So,  where  a  vendor  of  land  falsely  states 
that  there  is  no  incumbrance  on  the  land,  he  cannot  escape  responsibility  on 
the  ground  of  fraud,  by  showing  that  he  supposed,  as  a  matter  of  law,  that 
the  incumbrance  was  invalid.3 

Belief  that  Representation  Will  Become  True.  —  If  a  person  falsely  represents  that 
certain  facts  exist,  when  he  knows  that  they  do  not,  he  is  guilty  of  fraud 
though  he  may  believe  that  in  the  future  they  will  turn  out  to  be  as 
represented.4 

e.  Explanation  of  Meaning.  —  In  a  late  Massachusetts  case  it  was  held 
that,  when  a  person  is  sued  for  misrepresentations  made  by  him,  to  be  acted 
upon  by  others,  he  may  testify  as  to  his  understanding  in  regard  to  the  mean- 
ing of  his  representations,  for  the  purpose  of  showing  that  he  did  not  mean 
them  in  such  a  sense  as  renders  them  false,  so  as  to  rebut  any  inference  of  a 
fraudulent  intent  on  his  part.5  According  to  the  better  opinion,  however,  such 
testimony  is  not  admissible  where  the  meaning  of  the  words  used  is  clear  and 
unambiguous.6  And  denial  of  any  intent  to  deceive  is  immaterial  where  the 
charge  is  that  the  representations  were  made  with  knowledge  of  their  falsity, 
and  the  representation  was  such  as  to  be  absolutely  within  the  knowledge  of 
the  party  making  it.7 

/.  Failure  to  Disclose  Facts,  and  Concealment.  —  An  intention  to 
deceive  is  just  as  essential  to  render  a  failure  to  disclose  facts  fraudulent,  as  it 
is  to  render  a  false  representation  fraudulent.  Unintentional  nondisclosure 
of  a  fact,  even  where  the  other  party  has  not  equal  means  of  knowledge,  will 
not  sustain  an  action  of  deceit,  nor  furnish  ground  for  rescission.  The  party 
must  have  known  or  have  had  cause  to  presume  that  the  other  party  was 
ignorant  of  the  fact,  and  the  suppression  of  it  must  have  been  intentional.8 

1.  Expectation  of  Benefit  Not  Necessary.  —  terial  representations  as  to  its  financial  condi- 
Foster  v.  Charles,  6  Bing.  396,  19  E.  C.  L.  113,  tion  which  he  knows  to  be  false,  he  commits 
7  Bing.  105,  20  E.  C.  L.  64.  an  intentional  wrong  for  which  he  is  liable, 

In  Hayes  v.  Delzell,  21  Mo.  App.  679,  a  per-  though  he  makes  the  representations  in  the 

son  who  had  sold  land  as  trustee  under  a  deed  confident  belief  that  the  corporation  will  soon 

of  trust  was  held  liable  in  an  action  of  deceit  be  as  represented,  and  that  no  loss  will  follow, 

decause  of  false  representations  made  bv  him,  Hubbard  v.  Weare,  79  Iowa  678. 

and  which  were  relied  upon  by  the  purchaser.  5.  Evidence  to  Show  What  Was  Meant  by  Rep- 

See  infra,  this  title,  Persons  Responsible  —  Bene-  resentations.  —  Nash  v.  Minnesota  Title  Ins., 

fit  to  the  Defendant  Not  Necessary.  etc.,  Co.,  163  Mass.  S"i\<  47  Am.  St.  Rep.  489. 

2.  Liability  for  Assuming  to  Act  as  Agent  6.  Flower  v.  Brumbach,  131  111.  646;  Dulaney 
Without  Authority.  —  It  was  so  decided  in  the  v.  Rogers,  64  Mo.  201.  See  infra,  this  title, 
leading  case  of  Polhill  v.  Walter,  3  B.  &  Ad.  Evidence. 

114,  23  E.  C.  L.  38;  Ormrod  v.  Huth,  14  M.  &  7.  Wheeler  v.  Barr,  6  Ind.  App.  530.  And 

W.  653;   Downman  v.  Williams,  7  Q.  B.  107,  see  Hine  v.  Campion,  7  Ch.  Div.  344.    See  also 

53  E.  C.  L.  107.  infra,  this  title,  Evidence. 

3.  Representation  as  to  Incumbrance. —  Haight  8.  Nondisclosure  or  Concealment  of  Facts  — 
v.  Hayt,  19  N.  Y.  464.  Fraudulent  Intent  Necessary  —  England.  —  Wilde 

4.  Belief  that  Representation  Will  Turn  Out  to  v.  Gibson,  1  H.  L.  Cas.  605. 

Be  True  in  the  Future.  —  Thus  it  is  fraud  for  the  Alabama.  —  Cowan   v.  Sapp,  81  Ala.  525; 

vendor  of  land  to  make  false  representations  Moses  v.  Katzenberger,  84  Ala.  95;  Jordan  v. 

as  to  the  existence  of  railroads  and  other  in-  Pickett,  78  Ala.  331. 

dustries  which  would  enhance  the  value  of  the  Illinois.  —  Watt  v.  McGalliard,  67  111.  513; 

land,  though  he  may  believe  that  such  advan-  Luthy  v.  Kline,  56  111.  App.  314. 

tages  will  eventually  materialize.    Grosh  v.  New  Hampshire.  —  Hanson  v.  Edgerly,  29. 

Ivanhoe  Land,  etc.,  Co.,  95  Va.  161.  N.  H.  343. 

And  Where  an  Officer  of  a  Corporation,  to  in-  New  Jersey.  — Crawford  v.  Bertholf,  I  N.  J. 

duce  others  to  take  stock  therein,  makes  ma-  Eq.  458. 
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Purchase  of  Goods  by  Insolvent  Person.  —  Thus  whether  or  not  an  insolvent  person 
is  guilty  of  fraud  in  purchasing  goods  without  disclosing  his  solvency,  depends 
upon  whether  there  is  an  intention  to  defraud,  that  is,  a  preconceived  design 
not  to  pay  for  the  goods.  If  the  purchase  is  honest  and  without  such  an  inten- 
tion, there  is  no  fraud.1 

Ignorance  of  the  Fact.  —  Obviously  a  person  cannot  be  guilty  of  fraudulent  con- 
cealment of  a  fact,  or  a  fraudulent  failure  to  disclose  a  fact,  unless  he  has 
knowledge  of  the  fact,  actual  or  constructive.* 

Facts  Exciting  Suspicion.  —  Mere  knowledge  of  facts  that  would  ordinarily  excite 
suspicion  in  the  mind  of  a  reasonable  man  is  not  enough  to  charge  a  person 
with  fraudulent  nondisclosure  or  concealment.3  It  has  even  been  held  that 
actual  suspicion  that  a  certain  fact  may  exist  is  not  enough  ;  but  that  there 
must  be  a  knowledge  that  it  exists.4 

Knowledge  Without  Fraudulent  Intent.  —  It  has  been  held  that  mere  knowledge  of 
a  fact  and  failure  to  disclose  the  same  are  not  alone  enough  to  render  a  person 
guilty  of  fraud;  but  that  the  failure  to  disclose  must  be  intentional.5  This, 
however,  seems  to  conflict  somewhat  with  the  rule  heretofore  stated,  that  for- 
getfulness  of  a  fact  is  no  excuse  for  making  a  false  representation.6 

Presumption  from  Intentional  Nondisclosure.  —  If  the  undisclosed  fact  was  known  to 
the  party,  and  was  intentionally  concealed  or  suppressed,  an  intention  to 
deceive  will  be  implied.7 

VIII.  Acting  upon  Representations — 1.  General  Rule  that  Representations 
Must  Be  Relied  upon.  —  To  entitle  a  person  to  relief  or  redress  because  of  a 
false  representation,  it  is  well  settled  that  it  is  not  enough  to  show  merely  that 
it  was  material,  that  it  was  known  to  be  false,  and  that  it  was  made  with  intent 
to  deceive,  but  it  must  also  be  shown  that  it  actually  did  mislead  and  deceive; 
or  in  other  words,  that  it  was  relied  upon  by  the  party  complaining.8    This  is 


North  Carolina.  —  Hamrick  v.  Hogg,  I  Dev. 
L.  (12  N.  Car.)  350;  Gerkins  v.  Williams,  3 
Jones  L.  (48  N.  Car.)  11;  McEntire  v.  Mc- 
Entire,  8  Ired.  Eq.  (43  N.  Car.)  297. 

Rhode  Island.  —  Dalton  v.  Thurston,  15  R.  I. 
418,  2  Am.  St.  Rep.  905. 

South  Carolina. — Chisolm  v.  Gadsden,  1 
Strobh.  L.  (S.  Car.)  220,  47  Am.  Dec.  550. 

Vermont.  —  Paddock  z.  Strobridge,  29  Vt. 
470. 

Wisconsin. — Sheldon  v.  Davidson,  85  Wis. 
138. 

1.  Purchase  of  Goods  by  Insolvent.  —  Hall  v. 
Naylor,  18  N.  Y.  588,  75  Am.  Dec.  269.  See 
supra,  this  title,  Character  of  Representation  as 
One  of  Fact  —  Promises  and  Statements  of  Inten- 
tion.   And  see  the  title  Salks. 

2.  Ignorance  of  Fact.  —  Wilde  v.  Gibson,  1  H. 
L.  Cas.  605;  Griel  v.  Lomax,  89  A!a.  420;  May 
v.  Dyer,  57  Ark.  441;  Wood  71.  Williams,  142 
111.  269,  34  Am.  St.  Rep.  79;  Emerson  v. 
Briojham,  10  Mass.  197,  6  Am.  Dec.  109;  Craw- 
ford v.  Bartholf,  1  N.  J.  Eq.  458;  Robinson  v. 
Justice,  2  P.  &  W.  (Pa.)  19,  21  Am.  Dec.  407. 

As  was  said  by  the  Lord  Chancellor  in  Wilde 
v.  Gibson,  1  H.  L.  Cas.  605:  "  There  can  be 
no  direct  personal  fraud  without  intention,  and 
there  can  be  no  intention  without  knowledge 
of  the  fact  repressnted  or  concealed." 

3.  Facts  That  Should  Excite  Suspicion.  —  Jones 
v.  Quick,  28  Ind.  127. 

4.  Suspicion  Not  Enough.  —  Crawford  v. 
Bertholf,  I  N.  J.  Eq.  458. 

5.  Mere  Knowledge  of  Undisclosed  Fact  Not 
Sufficient. —  Hanson  v.  Edgerly,  29  N.  H.  343; 
Sheldon  v.  Davidson,  85  Wis.  138;  Tootle  v. 
Petrie,  8  S.  Dak.  19. 


6.  See  supra,  this  section,  Forgetfulness  of 

Facts. 

7.  Intent  to  Defraud  Implied  from  Intentional 

Concealment. —  Hanson  v.  Edgerly,  29  N.  H. 
358:  Wilde  v.  Gibson,  1  H.L.  Cas.  605;  French 
v.  Vining,  102  Mass.  132,  3  Am.  Rep.  440; 
Hadley  v.  Clinton  County  Importing  Co.,  13 
Ohio  St.  502  82  Am.  Dec.  454. 

8.  Representations  Must  Be  Acted  upon  —  Eng - 
land. — Clapham  v.  Shillito,  7  Beav.  146;  Att- 
wood  v.  Small,  6  CI.  &  F.  232;  Redgrave  v. 
Hurd,  20  Ch.  Div.  1,  51  L.  J.  Ch.  113,  45  L.  T. 
N.  S.  485,  30  W.  R.  251;  Smith  v.  Chadivick, 
L.  R.  9  App.  187  {affirming  Smith  v.  Chad- 
wick,  20  Ch.  Div.  27,  51  L.  J.  Ch.  597,  46  L. 
T.  N.  S.  702,  30  W.  R.  661);  Jennings  v. 
Broughton,  5  De  G.  M.  &  G.  134.  17  Beav.  234, 
17  Jur.  905,  22  L.  J.  Ch.  585;  Arkwright  v. 
Newbold,  17  Ch.  Div.  324;  Conybeare  v.  New 
Brunswick,  etc.,  R.,  etc.,  Co.,  6  Jur.  N.  S.  164; 
Smith  v.  Land,  etc  ,  Property  Corp.,  28  Ch. 
Div.  7;  Dyer  v.  Hargrave,  10  Ves.  Jr.  505; 
Colby  v.  Gadsden,  34  Beav.  416;  Bench  v. 
Merrick,  1  C.fiK.  463,  47  E.  C.  L.  463;  Cowen 
v.  Simpson,  1  Esp.  N.  P.  290;  Horsfall  v. 
Thomas,  1  H.  &  C.  90. 

United  Slates.  —  Smith  v.  Richards,  13  Pet. 
(U.  S.)  26;  Slaughter  v.  Gerson,  13  Wall.  (U. 
S.)  370;  Ming  v.  Woolfolk,  116  U.  S.  599; 
Southern  Development  Co.  v.  Silva,  125  U.  S. 
247;  Hoyt  v.  Hanbury,  128  U.  S.  584;  Farrar 
v.  Churchill,  135  U.  S.  609;  Farnsworth  v. 
Duffner,  142  U.  S.  43;  Billings  v.  Aspen  Min., 
etc.,  Co.,  51  Fed.  Rep.  338,  10  U.  S.  App.  i; 
Richardson  v.  Walton,  49  Fed.  Rep.  858;  Hof- 
man  v.  Keane,  54  Fed.  Rep.  986;  Bement  v. 
La  Dow,  66  Fed.  Rep.  185;  Columbian  Equip- 
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true  whether  the  false  representation 

ment  Co.  v.  Highland  Ave.,  etc.,  R.  Co.,  74 
Fed.  Rep.  920. 

Alabama.  — Juzan  v.  Toulmin,  9  Ala.  662,  44 
Am.  Dec.  448;  Saltonstall  v.  Gordon,  33  Ala. 
149;  Pierce  v.  Wilson,  34  Ala.  596;  Jordan  v. 
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Baker  v.  Maxwell,  99  Ala.  558;  Hartford  F. 
Ins.  Co.  v.  Kirkpatrick,  m  Ala.  456 
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Bank,  (Arizona  1891)  30  Pac.  Rep.  303. 

Arkansas.  —  Hughes  v.  Sloan,  8  Ark.  146; 
Winter  v.  Bandel,  30  Ark.  362;  Righter  v. 
Roller,  31  Ark.  170 

California.  —  Roseman  v.  Canovan,  43  Cal. 
110;  Estep  v.  Armstrong,  69  Cal.  536;  Colton 
v.  Stanford,  82  Cal.  351,  16  Am.  St.  Rep.  137. 

Colorado.  —  Larimer  County  Land  Imp.  Co. 
v.  Cowan,  5  Colo.  320;  Adams  v.  Schiffer,  11 
Colo.  15,  7  Am.  St.  Rep.  202;  Dingles.  Trask, 
7  Colo.  App.  16. 

Connecticut. — Thompson  v.  Rose,  16  Conn. 
71,41  Am.  Dec.  121;  Elphick  v.  Hoffman,  49 
Conn.  331;  Bennett  v.  Gibbons,  55  Conn.  450. 

District  of  Columbia.  —  Security  Invest.  Co. 
v.  Garrett,  (D.  C.  App.)  22  Wash.  Law  Rep. 
268. 

Georgia.  —  Slade  v.  Little,  20  Ga.  371 ;  Boyce 
v.  Watson,  20  Ga.  517;  Baldwin  v.  Daniel,  69 
Ga.782;  Fouche  v.  Brower,  74  Ga.  251 ;  Dickey 
v.  Leonard,  77  Ga.  151;  Morgan  v.  Brower,  77 
Ga.  627;  Cheney  v.  Powell,  88  Ga.  629,  citing  5 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  318, 
327;  Lewis  v.  Equitable  Mortg.  Co.,  94.  Ga. 
572. 

Illinois.  —  Hiner  v.  Richter,  51  111.  299; 
Douglass  v.  Littler,  58  111.  342;  Tuckz/.  Down- 
ing, 76  111.  71;  Fauntleroy  v.  Wilcox,  80  111. 
477;  Merwin  v.  Arbuckle,  81  111.  501;  Wharf  v. 
Roberts.  88  111.  426;  Bond  v.  Ramsey,  89  111. 
29;  Ruff  v.  Jarrett,  94  111.  475;  Schramm  v. 
O'Connor,  98  111.  539;  Holdom  v.  Ayer,  no 
111.  448;  Hutchinson  Furnace,  etc.,  Co.  v. 
Lyford,  123  111.  300;  Wachsmuth  v.  Martini, 
154  111.  515;  Achilles  v.  Achilles,  137  111.  589; 
Dady  v.  Condit,  163  111.  511;  Crocker  v.  Man- 
ley,  164  III.  282,  56  Am.  St.  Rep.  196;  Knight 
v.  Gaultney.  23  111.  App.  376;  Musick  v.  Gatz- 
mever,  47  111.  App.  329;  Mahoney  v.  Whyte, 
49  III.  App.  97. 

Indiana.  —  Clawson  v.  Lowry,  7  Blackf. 
(Ind.)  140;  Port  v.  Williams,  6  Ind.  219;  Mor- 
gan v.  Snapp,  7  Ind.  537;  Jenkins  v.  Long,  19 
Ind.  28,  81  Am.  Dec.  374;  Parkers.  Thomas, 
19  Ind.  213,  81  Am.  Dec.  385;  Goings  v. 
White.  33  Ind.  125;  Bowman  v.  Carithers,  40 
Ind.  90;  Gregory  v.  Schoenell,  55  Ind.  101; 
Hess  v.  Young,  59  Ind.  379;  Mcintosh  v.  Robi- 
son,  68  Ind.  120;  Hunt  v.  Blanton,  89  Ind.  38; 
Carney  v.  Cuson,  77  Ind.  494;  Hagee  v.  Gross- 
man, 31  Ind.  223;  Bish  v.  Van  Cannon,  94 
Ind.  263;  Craig  v.  Hamilton,  irS  Ind.  565; 
Kain  v.  Rinker,  1  Ind.  App.  86;  Denny  v. 
Woods,  2  Ind.  App.  301;  Lincoln  v.  Ragsdale, 
9  Ind.  App.  555. 

Iowa.  —  Bondurant  v.  Crawford,  22  Iowa 
40;  Percival  v.  Harger,  40  Iowa  286;  Hale  v. 
Philbrick,  47  Iowa  217;  Porter  v.  McElhiney, 
56  Iowa  93;  Proctor  v.  McCoid,  60  Iowa  153; 
Avery  v.  Chapman,  62  Iowa  144;  Gee  v.  Moss, 
68  Iowa  318;  King  v.  Williams,  71  Iowa  74; 
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Lucas  v.  Crippen,  76  Iowa  507;  Everling  v. 
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Wood  v.  Staudenmayer,  56  Kan.  399. 
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Dec.  98;  Putney  v.  Hardy,  99  Mass.  5;  Safford 
v.  Grout,  120  Mass.  20;  Poland  v.  Brownell, 
131  Mass.  138,  41  Am.  Rep.  215;  Harrington 
v.  Smith,  138  Mass.  92;  Bowker  v.  Delong,  141 
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Mississippi. — Anderson  v.  Burnett,  5  How. 
(Miss.)  165,  35  Am.  Dec.  425;  Hall  v.  Thomp 
son,  1  Smed.  &  M.  (Miss.)  443;  Clopton  v. 
Cozart,  13  Smed.  &  M.  (Miss.)  363;  Lindsey  v. 
Lindsey,  34  Miss.  432;  Selma,  etc.,  R.  Co. 
v.  Anderson.  51  Miss.  829. 

Missouri.  —  Morse  v.  Rathburn,  49  Mo.  91; 
Wannell  v.  Kem,  57  Mo.  478;  Dunn  v.  White, 
63  Mo.  181;  Parker  v.  Marquis,  64  Mo.  38; 
Anderson  v.  McPike,  86  Mo.  293;  Priest  v. 
White,  89  Mo.  609;  Nauman  v.  Oberle,  90  Mo. 
666;  Warren  v.  Ritchie,  128  Mo.  311 ;  Smith  v. 
Dye,  15  Mo.  App.  585,  88  Mo.  581;  Becraft  v. 
Grist,  52  Mo.  App.  586;  Kirkendall  v.  Hart- 
sock,  58  Mo.  App.  234. 

Montana.  —  Ellison  v.  Barker,  14  Mont. 
96. 

Nebraska.  —  Clark  v.  Tennant,  5  Neb.  549; 
Runge  Brown,  23  Neb.  817;  Upton  v.  Levy, 
39  Neb.  331;  McCready  v.  Phillips,  44  Neb. 
790;  American  Bldg.,  etc.,  Assoc.  v.  Bear,  48 
Neb.  455;  Davidson  v.  Crosby,  49  Neb.  60; 
Olcott  v.  Bolton,  50  Neb.  779;  Griswold  v. 
Hazels,  52  Neb.  64. 

Arew  Hampshire.  —  Page  v.  Parker,  43  N.  H. 
363,  80  Am.  Dec.  172;  Cloutman  v.  Bailey,  62 
N.  H.  44- 

New  Jersey. — Crater  v.  Binninger,  33  N.J. 
L.  513,  97  Am.  Dec.  737;  Byard  v.  Holmes,  34 
N.  J.  L.  296;  Gray  v.  Bowman,  (N.  J.  1888)  13 
Cent.  Rep.  297,  14  Atl.  Rep.  905. 
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deceit,  or  ground  for  rescission  of  a  contract ;  and  it  is  true  in  equity  as  well 
as  at  law. 1 

Sales  of  Real  or  Personal  Property,  etc.  —  The  rule  above  stated  has  most  frequently 
been  applied  to  representations  made  by  one  or  the  other  of  the  parties  to  a 
sale  of  real  or  personal  property,  for  it  is  generally  in  these  cases  that  false 
representations  are  made  the  basis  of  a  charge  of  fraud.8  It  applies  equally, 
however,  to  any  other  case  in  which  a  false  representation  is  made.3 


New  Mexico.  —  City  Nat.  Bank  v.  Hickox,  4 
N.  Mex.  212. 

New  York.  —  King  v.  Fitch.  1  Keyes  (N.  V.) 
432;  Bronson  v.  Wiman,  8  N.  Y.  182,  affirming 
10  Barb.  (N.  Y.)  406;  Lefler  v.  Field,  52  N.  Y. 
621;  Taylor  v.  Guest,  58  N.  Y.  262,  (reversing 
45  How.  Pr.  (N.  Y.  Supreme  Ct.)  276);  Nelson 
v.  Luling,  62  N.  Y.  645;  Vernol  v.  Vernol,  63 
N.  Y.  45;  Fuller  v.  Robinson,  86  N.  Y.  306,  40 
Am.  Rep.  540;  Brackett  v.  Griswold,  112  N. 
Y.  454;  New  York  Land  Imp.  Co.  v.  Chap- 
man, 118  N.  Y.  288;  Hotchkin  v.  Malone  Third 
Nat.  Bank,  127  N.  Y.  329  (affirming  (Supreme 
Ct.)  33  N.  Y.St.  Rep.  195);  Mclntyre  v.  Buell, 
132  N.  Y.  192;  Arnold  v.  Norfolk,  etc.,  Hosiery 
Co.,  148  N.  Y.  392;  Taylor  v.  Fleet,  1  Barb. 
(N.  Y.)  471,  reversed  on  other  points  in  4 
Barb.  (N.  Y.)  95;  Morgan  v.  Skiddy,  36  N.  Y. 
Super.  Ct.  152,  62  N.  Y.  319;  Furman  v.  Titus, 
40  N.  Y.  Super.  Ct.  284;  Catlin  v.  Vietor.  52 
N.  Y.  Super.  Ct.  169,  affirmed  without  opinion 
in  107  N.  Y.  658;  Van  De  Sande  v.  Hall,  13 
How.  Pr.  (N.  Y.  Supreme  Ct.)  45S;  King  v. 
Fitch,  2  Abb.  App.  Dec.  (N.  Y.)  508,  1  Keyes 
(N.  Y.)  432;  Morris  v.  Wells,  (Supreme  Ct.)  7 
N.  Y.  Supp.  61;  Canary  v.  Russell,  9  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  558;  Cantor  v. 
Claflin,  (Supreme  Ct.)  35  N.  Y.  St.  Rep.  247, 
58  Hun  (N.  Y.)  610;  Caton  Business  College 
Co.  v.  Hertel,  (Super.  Ct.)  12  N.  Y.  Supp.  721; 
Whitney  v.  Wardell,  (Supreme  Ct.)  28  N.  Y. 
Supp.  1118;  Forster  v.  Wilshusen,  14  Misc. 
Rep.  (N.  Y.  C.  PI.)  520. 

North  Carolina.  —  Stafford  v.  Newsom,  9 
Ired.  L.  (31  N.  Car.)  507;  Foy  v.  Haughton,  83 
N.  Car.  467;  Lunn  v.  Shermer,  93  N.  Car.  164; 
Ramsey  v.  Wallace,  100  N.  Car.  75;  Black  z.-. 
Black,  no  N.  Car.  398. 

Ohio.  —  Wilkinson  v.  Root,  Wright  (Ohio) 
686. 

Oregon.  —  Wimer  v.  Smith,  22  Oregon  469. 

Pennsylvania.  —  Phipps  v.  Buckman,  30  Pa. 
St.  401;  Clark  v.  Everhart,  63  Pa.  St.  349; 
Boyd  v.  Shiffer,  156  Pa.  St.  100,  32  W.  N.  C. 
(Pa.)  452;  Davis  v.  Hawkins,  163  Pa.  St.  228; 
Manhattan  Brass  Co.  v.  Reger,  168  Pa.  St.  644; 
Ackman  v.  Jaster,  179  Pa.  St.  463;  Tighe  v. 
Doran,  7  Kulp  (Pa.)  124. 

South  Carolina.  — -  Lebby  v.  Ahrens,  26  S. 
Car.  275. 

South  Dakota.  —  Sioux  Banking  Co.  v.  Ken- 
dall, 6  S.  Dak.  543;  Canton  First  Nat.  Bank  v. 
North,  2  S.  Dak.  480;  Tootle  v.  Petrie,  8  S. 
Dak.  19. 

Tennessee.  —  Chamberlain  v.  Fox  Coal,  etc., 
Co.,  92  Tenn.  13;  Leiker  v.  Henson,  (Tenn. 
Ch.  1896)  41  S.  W.  Rep.  862  (affirmed  orally  by 
Supreme  Court). 

Texas.  —  Calhoun  v.  Quinn,  (Tex.  Civ.  App. 
1892)  21  S.  W.  Rep.  705;  Security  Mortg.,  etc., 
Co.  v.  Haney  (Tex.  Civ.  App.  1894)  27  S.  W. 
Rep.  215.  And  see  Haley  v.  Manning,  2  Tex. 
Civ.  App.  17. 


Vermont.  —  Reynolds  v.  French,  n  Vt.  674; 
Nye  v.  Merriam,  35  Vt.  438;  Steam  v.  Clifford, 
62  Vt.  92. 

Virginia.  —  Hull  Fields,  76  Va.  594; 
Houghton  v.  Graybill,  82  Va.  573;  Shoemaker 
v.  Cake,  83  Va.  1;  Wilson  v.  Carpenter.  91  Va. 
183;  Beckley  v.  Riverside  Land  Co.,  (Va.  1S95) 
23  S.  E.  Rep.  778. 

Washington.  —  English  v.  Grinstead,  12 
Wash.  670. 

West  Virginia.  —  Ludington  v.  Renick,  7  W. 
Va.  273;  Pennybacker  v.  Laidley,  33  W.  Va. 
624. 

Wisconsin.  —  McNaughton  v.  Conklings,  9 
Wis.  316;  Singer  v.  Schilling,  74  Wis.  369; 
Barndt  v.  Frederick,  78  Wis.  1;  Lee  v.  Burn- 
ham,  82  Wis.  209;  Fowler  v.  McCann,  86  Wis. 
427  (citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  636,  637;  Fromer  v.  Stanley,  95  Wis.  56. 

Wyoming.  —  Cheyenne  First  Nat.  Bank  v. 
Swan,  3  Wyoming  356. 

1.  See  the  cases  above  cited,  in  most  of 
which  the  rule  is  laid  down  broadly,  and  with- 
out regard  to  the  relief  sought  in  the  particu- 
lar case. 

2.  Sales  of  Real  Property.  —  See  Farrar  v. 
Churchill,  135  U.  S.  609;  Morgan  v.  Snapp,  7 
Ind.  537.  and  other  cases  cited  at  the  begin- 
ning of  this  section.  And  seethe  title  Vendor 
and  Purchaser. 

Rescission  of  Conveyance  of  Homestead. — 
Where,  under  the  homestead  exemption  laws, 
the  homestead  cannot  be  conveyed  without  the 
joint  consent  of  the  husband  and  wife,  the  en- 
tire conveyance  of  the  homestead  fails  if  the 
wife  is  induced  to  sign  by  fraud  on  the  part  of 
the  grantee.  Therefore,  a  conveyance  of  the 
homestead  may  be  rescinded  if  the  wife  relied 
upon  false  representations  made  by  the 
grantee,  though  the  husband  may  not  have 
relied  upon  them.  Griswold  v.  Hazels,  52 
Neb.  64. 

Sales  of  Personal  Property.  —  See  Moses  v. 
Katzenberger,  84  Ala.  95;  Bennett  r.  Gibbons, 

55  Conn.  450;  Crocker  v.  Manley,  164  111.  282, 

56  Am.  St.  Rep.  196;  Hagee  v.  Grossman,  31 
Ind.  223,  and  other  cases  cited  at  the  begin- 
ning of  this  section.    And  see  the  title  Sales. 

3.  See  the  particular  titles,  as  Landlord 
and  Tenant;  Stock  and  Stockholders,  etc. 

Sale  of  Patent  Right.  —  In  Percival  v. 
Harger,  40  Iowa  286,  the  seller  of  a  patent- 
right  falsely  represented  that  a  certain  contriv- 
ance of  the  invention  was  one  of  great  utility, 
and  it  proved  to  be  worthless.  Its  worthless- 
ness,  however,  did  not  affect  or  diminish  the 
general  utility  of  the  invention,  and  it  ap- 
peared to  the  court  that  the  purchaser's  belief 
in  the  utility  of  the  contrivance  did  not  at  all 
influence  him  in  making  the  purchase,  but 
that  he  purchased  because  of  his  belief  in  the 
utility  of  the  whole  apparatus  taken  together. 
It  was  held  that  the  representations  did  not 
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Effect  of  Quitclaim  Deed  or  Deed  with  Special  Warranty.  —  The  fact  that  the  pur- 
chaser of  land  has  taken  a  quitclaim  deed,  or  a  deed  with  special  warranty, 
does  not  estop  him  from  showing  that  he  relied  upon  the  vendor's  false 
representations  as  to  his  title,  and  to  claim  relief  on  the  ground  of  fraud.' 

Representations  as  to  Solvency  or  Credit. —  Representations  by  a  person  as  to  his 
own  solvency  or  credit,  or  as  to  the  solvency  or  credit  of  another,  are  within 
the  rule  that  false  representations  must  be  relied  upon  to  constitute  fraud. 
No  action  of  deceit  can  be  maintained  by  reason  thereof,  nor  can  a  contract 
be  rescinded  unless  the  representations  were  relied  upon  in  extending  the 
credit.3 

Reliance  upon  Guaranty. —  If  a  person  to  whom  false  representations  are  made 
does  not  rely  upon  them,  but  solely  upon  a  guaranty,  cither  by  the  party  mak- 
ing the  representations,  or  by  a  third  person,  the  representations  cannot  be 
made  the  basis  of  a  charge  of  fraud.3 

Estoppel. — -When  a  person  sets  up  false  representations  as  an  estoppel,  the 
general  rule  applies.  It  must  appear  that  he  was  ignorant  of  the  true  state  of 
facts,  and  relied  upon  the  representations.4 

2.  Knowledge  or  Belief  that  Representation  Is  False  —  a.  In  General.  —  It 
is  clear  that  if  a  person  to  whom  a  representation  is  made  knows  that  it  is  false, 
he  cannot  treat  the  representation  as  a  fraud,  for  any  purpose,  for  a  man  can- 
not rely  on  the  truth  of  a  representation  which  he  knows  to  be  false.5 


constitute  fraud  as  ground  for  rescission.  See 
also  the  title  Patents. 

1.  Effect  of  Taking  Quitclaim  Deed  or  Deed 
with  Special  Warranty.  —  Rhode  v.  Alley,  27 
Tex.  443. 

2.  Representations  as  to  Credit  or  Standing  of 
Another. —  Hutchinson  v.  Bell,  1  Taunt.  558; 
Cowen  v.  Simpson,  1  Esp.  N.  P.  290;  Slade  v. 
Little,  20  Ga.  371;  Clopton  v.  Cozart,  13  Smed. 
&  M.  (Miss.)  363;  McNaughton  v.  Conklings, 
9  Wis.  316. 

Representations  hy  a  Person  as  to  His  Own 
Financial  Condition.  —  A  sale  cannot  be  re- 
scinded because  of  false  representations  by 
the  purchaser  as  to  his  financial  condition, 
where  the  seller  consulted  the  reports  of  mer- 
cantile agencies,  or  obtained  other  informa- 
tion, and  relied  on  this,  and  not  upon  the  pur- 
chaser's representations.  Boyd  v.  Shiffer,  156 
Pa  St.  100;  Lee  v.  Burnham,  82  Wis.  209; 
Singer  v.  Schilling,  74  Wis.  369.  And  see 
Cantor  Clatlin,  (Supreme  Ct.)  35  N.  Y.  St. 
Rep.  247,  58  Hun  (N.  Y.)  610. 

Nor  can  a  sale  be  rescinded  because  of  such 
representations,  where  the  seller  relied,  not 
upon  them,  but  upon  his  knowledge  and  esti- 
mate of  the  purchaser's  worthiness  of  credit, 
based  upon  his  experience  in  prior  dealings 
with  him.  Stearn  v.  Clifford,  62  Vt.  92;  Greg- 
ory v.  Schoenell,  55  Ind.  101. 

In  Ellison  v.  Barker,  14  Mont.  96,  it  was 
held  that  a  finding  that  goods  were  not  ob- 
tained upon  a  fraudulent  statement  by  the 
purchaser  as  to  his  financial  condition  was 
supported  by  evidence  that  shortly  before  ihe 
sale  the  seller,  after  making  an  examination 
into  the  purchaser's  financial  condition,  had 
agreed  to  compromise  an  existing  indebted- 
ness at  fifty  cents  on  the  dollar,  and  to  extend 
credit  in  the  future,  and  that  the  agreement  to 
compromise  was  carried  out  at  the  time  the 
statement  was  made  and  the  goods  sold. 

3.  Reliance  upon  Guaranty.  —  His  remedy  in 
such  a  case  is  upon  the  guaranty.  Holdom  v. 
Ayer,  ixo  111.  448;  Elphick  v.  Hoffman,  49 


Conn.  331;  McNaughton  v.  Conklings,  9  Wis 
316.  Compare  Busch  v.  Wilcox,  82  Mich.  315, 
336,  21  Am.  St.  Rep.  563. 

It  is  otherwise  if  the  party  relies  partly  on 
the  representations  and  partly  on  the  guaranty. 
See  infra,  this  section,  Several  Inducements  Con- 
tributing. 

4.  Estoppel  by  False  Representations.  —  Crop- 
per v.  Smith,  26  Ch.  Div.  700;  Ketchum  v. 
Duncan,  96  U.  S.  659;  Martin  v.  Zellerbach, 
38  Cal.  300,  99  Am.  Dec.  365;  Graham  v. 
Thompson,  55  Ark.  296,  29  Am.  St.  Rep.  40; 
Davidson  v.  Young,  38  ill.  145;  Lincoln  v. 
Gay,  164  Mass.  537;  Welsh  v.  Taylor,  134  N. 
Y.  450;  Bynum  v.  Preston,  69  Tex.  287,  5 
Am.  St.  Rep.  49.  For  a  full  treatment  of  this 
question,  see  the  title  Estoppel,  vol.  12,  p. 
43°- 

5.  Representations  Known  to  Be  False  Not 
Fraud  —  England.  —  Dyer  z\  Hargrave,  10  Ves. 
Jr-  505- 

Arkansas.  —  Hughes  v.  Sloan,  8  Ark.  146; 
Winter  v.  Bandel,  30  Ark.  362. 

Connecticut.  —  Bennett  v.  Gibbons,  55  Conn. 

450. 

Indiana.  —  Newman  v.  Sylvester,  42  Ind. 
106. 

Iowa.  —  Proctor  v.  McCoid,  60  Iowa  153. 

Kentucky.  —  Ferrill  v.  Coombs,  13  Ky.  L. 
Rep.  737,  (Ky.  1892)  18  S.  W.  Rep.  226. 

Maryland.  —  Ely  v.  Stewart,  2  Md.  408. 

Massachusetts. — Crehore  v.  Crehore,  97 
Mass.  330,  93  Am.  Dec.  98.  And  see  Putney 
v.  Hardy,  99  Mass.  5. 

Michigan.  —  Whiting  v.  Hill,  23  Mich.  399. 

Minnesota.  —  Marshall  z.  Gilman,  52  Minn. 
S8;  McCormick  v.  Kelly,  28  Minn.  135. 

Mississippi.  —  Anderson  v.  Burnett,  5  How. 
(Miss.)  165,  35  Am.  Dec.  425;  Clopton  'v. 
Cozart,  13  Smed.  &  M.  (Miss.)  363. 

Montana.  —  Ellison  v.  Barker,  14  Mont.  96. 

New  Hampshire.  —  Cloutman  v.  Bailey,  62 
N.  H.  44. 

Netv  York.  —  Edick  v.  Crim,  10  Barb.  (N 
V.)  445- 
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Representations  as  to  Solvency  and  Credit.  —  Therefore,  if  a  person  when  he  extends 
credit  to  another  knows  that  the  latter  is  insolvent  and  irresponsible,  he  cannot 
maintain  an  action  of  deceit  against  one  who  had  theretofore  made  false  repre- 
sentations as  to  such  person's  solvency,1  nor  rescind  because  of  representations 
as  to  his  condition  made  by  the  party  himself.2 

b.  When  Knowledge  May  Be  Inferred.  —  Knowledge  of  the  falsity  of 
a  representation  may  be  inferred  if  the  party  was  in  such  a  position  with  respect 
to  the  subject-matter  that  he  must  or  should  have  known  the  facts,3  and  it  will 
be  inferred  if  the  circumstances  were  such,  or  his  position  was  such,  that  it 
was  his  duty  to  know  the  facts,  or,  according  to  many  of  the  cases,  if  as  an 
ordinarily  prudent  person  he  should  have  ascertained  the  facts,  instead  of 
relying  on  the  representation.4 

Acceptance  of  Conveyance  at  Variance  with  Representation.  —  If  a  person  who  has 
entered  into  a  contract  to  purchase  property  accepts  a  conveyance  which  on 
the  face  of  it  shows  that  representations  made  by  the  vendor  are  false,  he  can- 
not be  considered  as  having  relied  upon  the  representations,  and  they  will  not 
be  ground  for  rescission.5 

c.  Information  as  to  Falsity.  —  It  is  no  doubt  safe  to  say  that,  if  a 
person  to  whom  false  representations  have  been  made  is  afterwards  credibly 
informed  that  they  are  false,  and  notwithstanding  such  information  enters  into 
a  contract,  he  cannot  successfully  claim  that  he  did  so  in  reliance  on  the 
representations.6 

Information  Received  but  Forgotten. —  But  the  fact  that  a  person  to  whom  a  false 
representation  has  been  made  had  at  one  time  knowledge  of  facts  which 


North  Carolina.  —  Stafford  v.  Newsom,  9 
Ired.  L.  (31  N.  Car.)  507. 

Ohio.  —  Wilkinson  v.  Root,  Wright  (Ohio) 
686. 

Oregon.  —  Kelley  v.  Highfield,  15  Oregon 
277. 

Pennsylvania.  —  Davis  v.  Hawkins,  163  Pa. 
St.  228;  Tighe  v.  Doran,  7  Kulp  (Pa.)  124. 

South  Dakota.  —  Tootle  v.  Petrie,  8  S.  Dak. 
19. 

Virginia.  —  Houghton  v.  Graybill,  82  Va. 
573- 

1.  Representations  as  to  Solvency  and  Credit.  — 

Cowen  v.  Simpson,  1  Esp.  N.  P.  290;  Clopton 
v.  Cozart,  13  Smed.  &  M.  (Miss.)  363. 

2.  Ellison  v.  Barker,  14  Mont.  96;  Tootle  v. 
Petrie,  8  S.  Dak.  19. 

If  a  debtor  positively  represents  to  his  cred- 
itor that  he  is  solvent,  the  fact  that  the  creditor 
knows  that  the  debtor  does  not  promptly  pay 
his  debts  at  maturity,  is  hard  up,  and  is  asking 
for  extensions,  does  not  constitute  knowledge 
that  the  debtor  cannot  pay  his  debts  if  com- 
pelled to  do  so.  Ring  v.  Chas.  Vogel  Paint, 
etc.,  Co.,  44  Mo.  App  in. 

3.  When  Knowledge  of  Falsity  of  Representa- 
tions May  Be  Inferred. —  Dyer  v.  Hargrave,  10 
Ves.  Jr.  505;  Whiting  v.  Hill,  23  Mich.  3gg; 
Anderson  v.  Burnett,  5  How.  (Miss.)  165.  35 
Am  Dec.  425;  Arnold  v.  Norfolk,  etc..  Hosiery 
Co.,  148  N.  Y.  392.  See  also  Crocker  v.  Man- 
ley,  164  111.  282,  56  Am.  St.  Rep.  196;  Newton 
v.  Terry,  (Ky.  1892)  22  S.  W.  Rep.  159;  Ely  v. 
Stewart,  2  Md.  408.  See  also  infra,  this  sec- 
tion, Effect  of  Independent  Examination  cr  In- 
vestigation. 

Area  of  Land  —  Knowledge  of  Boundaries.  —  In 

Cawston  v.  Sturgis,  29  Oregon  331,  it  was  held 
that  a  purchaser's  mere  knowledge  of  the 
boundaries  of  a  Iract  of  land  does  not  charge 
him  with  knowledge  of  its  area,  so  as  to 


relieve  the  vendor  from  responsibility  for 
his  fraudulent  representations  in  reference 
thereto,  where  the  tract  is  irregular  and  the 
area  can  be  determined  only  by  actual  meas- 
urement by  a  skilled  person. 

4.  Duty  to  Know  or  Ascertain  the  Truth. — 
This  question  is  of  such  importance  and  in- 
volves so  much  difficulty,  and  so  much  conflict 
of  opinion,  that  it  will  be  treated  in  a  separate 
section.  See  irfra,  this  title,  Right  to  Rely  on 
Rep  re  sent  a  tions . 

5.  Acceptance  of  Conveyance  at  Variance  with 
Representation.  —  If  a  person,  after  negotiating 
for  the  purchase  of  a  lot  represented  to  be  of 
certain  width,  accepts  a  conveyance  describing 
the  property  as  being  of  a  less  width,  he  will 
not  be  deemed  to  have  purchased  relying  upon 
such  prior  representation.  Marshall  v.  Gil- 
man,  52  Minn.  88. 

6.  Information  as  to  Falsity.  —  In  Beckley  v. 
Riverside  Land  Co.,  (Va.  1S95)  23  S.  E.  Rep. 
778,  it  was  held  that  a  conveyance  of  land 
would  not  be  rescinded  because  of  false  repre- 
sentations by  the  grantor  that  an  improvement 
company  had  secured  industries  to  be  located 
near  the  land,  where  the  grantee,  before  ac- 
cepting the  conveyance,  had  heard  the  presi- 
dent of  the  company  publicly  state  that  no  in- 
dustries had  been  secured. 

In  Bennett  v.  Gibbons,  55  Conn.  450,  which 
was  an  action  for  false  representations  as  to 
soundness  in  the  sale  of  a  horse,  a  witness 
testified  for  the  defendant  that  at  the  time  of 
the  sale  he  took  the  plaintiff  aside  and  told 
him  that  if  the  horse  was  sound,  he  could  not 
expect  to  get  him  at  the  price  asked  by  the 
defendant.  It  was  held  that  this  evidence 
was  admissible  as  tending  to  show  knowledge 
on  the  part  of  the  plaintiff  as  to  the  condition 
of  the  horse,  and  that  he  did  not  buy  in  reli- 
ance on  the  defendant's  representations. 
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would  have  shown  that  the  representation  was  false,  will  not  defeat  his  right 
to  relief  or  redress,  if  such  information  was  out  of  his  mind  when  the  repre- 
sentation was  made.1 

d.  Belief  that  Representation  Is  False.  —  A  misrepresentation  does 
not  amount  to  fraud,  so  as  to  furnish  ground  for  an  action  of  deceit  or  for 
rescission,  if  the  person  to  whom  it  was  made  believed  the  opposite  of  what 
was  represented.2  It  is  not  necessary,  however,  that  he  shall  have  had  an 
unquestioned  and  positive  belief  in  the  truth  of  the  representation,  but  it  is 
enough  if  he  relied  upon  it.3 

e.  Agent's  Knowledge  Imputable  to  Principal.  —  If  an  agent  on 
entering  into  a  contract  on  behalf  of  his  principal,  knows  of  the  falsity  of  a 
representation  made  to  him  by  the  other  party,  his  knowledge  is  imputable  to 
his  principal,  so  as  to  prevent  the  latter  from  claiming  that  the  representation 
was  a  fraud.4 

3.  Effect  of  Independent  Examination  or  Investigation.  —  If  a  person,  after  a 
false  representation  is  made  to  him,  is  not  satisfied  and  makes  an  independent 
examination  or  investigation  to  test  the  truth  of  the  representation,  and  then 
acts  upon  his  own  judgment  based  upon  such  examination  or  investigation, 
and  not  upon  the  representation  at  all,  he  certainly  cannot  treat  the  repre- 
sentation as  fraud,  either  for  the  purpose  of  maintaining  an  action  of  deceit, 
or  for  the  purpose  of  avoiding  a  contract,5  unless  the  case  comes  within  one 
of  the  exceptions  shown  in  the  paragraphs  following. 


1.  Forgotten  Information  as  to  Facts.  —  Ham- 
ilton v.  Billingsliy,  37  Mich.  no. 

2.  Representation  Believed  to  Be  False.  —  In 

Bowman  v.  Carithers,  40  Ind.  go,  where  a  per- 
son, believing  that  a  claim  upon  which  an  ac- 
tion had  been  commenced  had  already  been 
paid,  paid  a  part  of  it  because  lie  was  afraid  he 
could  not  prove  the  payment,  and  to  avoid 
trouble  of  litigating,  it  was  held  that  he  could 
not  avoid  the  compromise,  and  recover  back 
the  amount  so  paid,  because  of  false  state- 
ments by  the  creditor  that  the  debt  had  not 
been  paid.  And  see  Pennybacker  v.  Laidley, 
33  W  Va.  624,  where  it  was  said:  "  One  of 
the  fundamental  principles  in  regard  to  fraudu- 
lent misrepresentation  is  that  the  false  state- 
ment must  be  believed  by  the  party  to  whom 
addressed,  otherwise,  however  false,  or  how- 
ever fraudulent  the  intent,  the  false  statement 
doss  not  constitute  any  ground  for  rescission." 

3.  Peterson  v.  Chicago,  etc.,  R.  Co.,  38 
Minn.  511. 

4.  Agent's  Knowledge  of  Falsity  of  Representa- 
tion.—  Cowen  v.  Simpson,  1  Esp.  N.  P.  290. 
See  generally  thj  title  Agency,  vol.  1,  p.  930. 

5.  Effect  of  Independent  Examination  or  Inves- 
tigation —  General  Rule  —  England .  —  Red- 
grave v.  Hurd.  20  Ch.  Div.  1,  51  L.  J.  Ch. 
113,  45  L.  T.  N.  S.  485,  30  W.  R.  251;  Attwood 
v.  Small,  6  CI.  &  F.  232;  Jennings  v.  Brough- 
ton.  5  De  G.  M.  &  G.  126. 

United  States.  — Farrar  v.  Churchill,  135  U. 
S.  609;  Farnsworth  v.  Duffner,  142  U.  S.  43; 
Billings  Aspen  Min.,etc,  Co.,  51  Fed.  Rep. 
338,  io  U.  S.  App.  1. 

Alabama. — Saltonstall  v.  Gordon,  33  Ala. 
149;  Moses  v.  Katzenberger,  84  Ala.  95. 

California.  —  Colton  v.  Stanford,  82  Cal. 
351,  16  Am.  St  Rep.  137.  Compare  Wainscott 
v.  Occidental  BIdg.,  etc.,  Assoc.,  98  Cal.  253. 

Illinois.  —  Fauntleroy  v.  Wilcox,  80  111.  477; 
Crocker  v.  Mauley,  164  III.  282,  56  Am.  St. 
Rep.  196. 


in 


Iowa.  — Armstrong  v.  Breen,  ior  Iowa  9. 

Kentucky.  —  Newton  v.  Terry,  (Ky.  1892)  22 
S.  W.  Rep.  159. 

Maryland.  —  Ely  v.  Stewart,  2  Md.  408. 

Massachusetts.  —  Poland  v.  Brownell,  131 
Mass.  138,  41  Am.  Rep.  215;  Bowker  v.  De- 
long,  141  Mass.  315. 

Michigan.  —  Whiting  v.  Hill,  23  Mich.  399. 

Minnesota.  —  Cobb  v.  Wright,  43  Minn.  83. 

Missouri. — Anderson  v.  McPike,  86  Mo. 
293;  Warren  v.  Ritchie,  128  Mo.  311. 

New  York.  —  Arnold  v.  Norfolk,  etc., 
Hosiery  Co.,  148  N.  Y.  392. 

Pennsylvania.  —  Phipps  v.  Buckman,  30  Pa. 
St.  401. 

Virginia.  —  Houghton  v.  Graybill,  82  Va. 
573- 

Washington.  —  English  v.  Grinstead,  12 
Wash.  670. 

West  Virginia.  —  Ludington  v.  Renick,  7 
W.  Va.  273. 

Other  cases  cited  at  the  beginning  of  this 
section  are  to  the  same  effect. 

Illustrations.  —  In  Crocker  v.  Mauley,  164 
111.  282,  56  Am.  St.  Rep.  196,  it  was  held  that 
the  purchaser  of  mining  stock  could  not  re- 
scind the  purchase  because  of  false  represen- 
tations as  to  the  value  of  the  mine,  where  he 
personally  visited  the  mine  and  examined  it 
before  purchasing  the  stock. 

Representations  as  to  Solvency. —  When  false 
repiesentations  are  made  by  the  purchaser  of 
goods  as  to  his  financial  condition,  but  the 
seller,  instead  of  relying  on  them,  consults 
the  reports  of  mercantile  agencies,  or  seeks 
information  from  other  sources,  and  relies  on 
the  information  thus  obtained,  the  sale  cannot 
be  rescinded  becaase  of  the  representations. 
Lee  v.  Burnham,  82  Wis.  209;  Singer  v  Schil- 
ling, 74  Wis.  369.  And  see  Boyd  v.  Shiffer,  156 
Pa.  St.  100. 

Contract  Conditional  on  Subsequent  Investiga- 
tion.—  In  Dady  v.  Condit,  163  111.  511,  where 
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Investigation  and  Report  or  Advice  of  Third  Persons.  —  And  the  same  is  true  when  a 
person  to  whom  false  representations  are  made  procures  a  third  person  to 
make  an  investigation,  and  reports  and  acts  solely  upon  such  report  instead  of 
upon  representations.1 

Presumption.  —  As  a  general  rule,  if  a  person  to  whom  a  false  representation 
is  made  makes  an  independent  examination  or  investigation,  he  will  be  pre- 
sumed to  have  relied  upon  his  own  judgment,  and  not  upon  the  representa- 
tion.2 

Inability  to  Learn  the  Truth.  —  Independent  examination  or  investigation  does 
not  show  conclusively  that  the  party  acted  on  his  own  knowledge  or  judgment, 
and  not  on  a  false  representation  made  to  him  ;  and  he  is  entitled  to  relief  or 
redress  if  the  circumstances  and  the  nature  of  the  subject-matter  were  such 
that  he  could  not  learn  the  truth,  or  if  it  appears  that  without  fault  on  his  part 
he  did  not  learn  the  truth,  and  that,  notwithstanding  his  examination  or  inves- 
tigation, he  relied  upon  the  representation  as  a  material  inducement.3 

Inquiry  of  Persons  Deriving  Information  from  the  Party  Making  the  Representation.  —  The 
fact  that  a  person  did  not  rely  upon  false  representations  made  by  another  is 
not  shown  by  proof  that  he  made  a  personal  investigation,  where  such  investi- 
gation consisted  in  questioning  persons  whose  information  was  derived  solely 
from  the  party  who  made  the  representation.4 

Artifice  to  Prevent  Ascertaining  the  Truth.  —  And  certainly  a  representation  will 
constitute  fraud,  notwithstanding  independent  investigation,  if  the  other  party 
has  used  artifice  to  prevent  such  investigation  from  resulting  in  ascertaining 
the  truth.5 

4.  Ignorance  of  Representation.  —  It  is  obvious  that  a  person  cannot  treat  as 
a  fraud  against  him  a  false  representation  of  which  he  was  wholly  ignorant  at 
the  time  he  acted,  for  in  such  a  case  there  can  have  been  no  reliance  on  the 
representation.6 


it  was  sought  to  rescind  a  contract  on  the 
ground  of  false  and  fraudulent  representa- 
tions, and  the  party  claiming  to  have  been  de- 
frauded thereby  himself  testified  that  it  was 
the  understanding  and  agreement  between 
himself  and  the  other  party  that  the  contract 
was  only  to  become  effective  upon  his  subse- 
quently making  an  investigation  and  ascer- 
taining whether  the  representations  were  true. 
It  was  held  that  his  own  testimony  showed 
that  he  did  not  rely  on  the  representations  and 
did  not  act  upon  them  in  making  the  contract, 
and  that  he  could  not  avoid  the  same. 

Reliance  Partly  on  Representation  and  Partly 
on  Investigation.  —  As  will  be  shown  in  a  sub- 
sequent paragraph,  the  rule  stated  in  the  text 
does  not  apply  where  the  party  relies  partly 
on  the  representation  and  partly  on  the  inde- 
pendent investigation.  See  infra,  this  sec- 
tion, Several  Inducements  Contributing. 

1.  Investigation  and  Report  or  Advice  of  Third 
Person.  —  Saltonstall  v.  Gordon,  33  Ala.  149, 
Colton  v.  Stanford,  82  Cal.  351,  16  Am.  St. 
Rep.  137;  Lucas  v.  Crippen,  76  Iowa  507; 
Achilles  v.  Achilles,  137  111.  589;  Boyd  v. 
Shiffer,  156  Pa.  St.  100. 

Sales  of  Goods  —  Test  by  Agent.  —  Hagee  v. 
Grossman,  31  lnd.  223. 

Representation  as  to  Title  —  Report  of  Title  In- 
surance Company.  —  Security  Invest.  Co.  v. 
Garrett,  3  App.  Cas.  (D.  C.)  69,  22  Wash.  L. 
Rep.  268. 

Employment  of  Counsel  to  Examine  Title.  — 
Saltonstall  v.  Gordon,  33  Ala.  149. 
Representations  as  to  Credit  or  Standing  —  In- 


formation Obtained  from  Another  Merchant.  — 

Boyd  v.  Shiffer,  156  Pa.  St.  100. 
Recital  of  Consideration  in  Conveyances  of  Land 

—  Valuation  by  Appraisers. —  Security  Mortg., 
etc.,  Co.  v.  Haney,  (Tex.  Civ.  App.  1894)  27  S. 
W.  Rep.  215. 

2.  Presumption.  —  Farrarz*.  Churchill,  135  U. 
S.  609;  Fauntleroy  v.  Wilcox,  80  111.  477;  An- 
derson v.  McPike,  86  Mo.  293. 

As  to  presumption,  see  generally,  infra,  this 
title,  Evidence — Presumption  and  Burden  of 
Proof. 

3.  Inability  to  Learn  the  Truth.  —  Southern 

Development  Co.  v.  Silva,  125  U.  S.  259;  Kel- 
ley  v.  Owens,  (Cal.  1892)  30  Pac.  Rep.  596, 
(Cal.  i8g2>  31  Pac.  Rep.  14;  Wainscott  v.  Occi- 
dental Bid?.,  etc.,  Assoc.,  98  Cal.  253;  Meek 
v.  Keene,  47  lnd.  77;  Foley  v.  Holtry,  43  Neb. 
133;  Olcott  v.  Bolton,  50  Neb.  779;  Boyd  v. 
Shiffer,  156  Pa.  St.  100.  See  also  Perkins  v. 
Rice,  Litt.  Sel.  Cas.  (Ky.)  21S,  12  Am.  Dec. 
29S.  And  see  infra,  this  section,  Several  In- 
ducements Contributing. 

4.  Inquiry  from  Person  Deriving  Information 
from  Defendant. —  Kelley  v.  Owens,  (Cal.  1892) 
30  Pac.  Rep.  596,  (Cal.  1892)  31  Pac.  Rep.  14. 
See  Norris  v.  Kipp,  74  Iowa  444. 

5.  Artifice  to  Prevent  Ascertaining  the  Truth. 

—  Southern  Development  Co.  v.  Silva,  125  U. 
S.  259;  Wainscott  v.  Occidental  Bldg.,  etc.. 
Assoc.,  9S  Cal.  253;  Ashley  v.  Schmalinski,  46 
La.  Ann.  499.  See  supra,  this  title,  Failure  to 
Disclose  Facts,  and  Concealment. 

6.  Ignorance  of  Representation.  —  Lindsey  v. 
Lindsey,  34  Miss.  432;  Brackett  v.  Griswold, 
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Representations  to  Agents.  —  For  this  reason  a  person  who  has  himself  entered 
into  a  contract  cannot  base  a  charge  of  fraud  upon  a  representation  made  to 
his  agent  by  the  other  party,  but  not  communicated  to  him  by  his  agent  until 
after  the  contract  was  made.1 

Representations  After  Consummation  of  Contract.  —  And  for  the  same  reason  a  person 
who  has  entered  into  a  contract  cannot  rescind  the  same  or  maintain  an  action 
by  reason  of  false  representations  as  to  the  subject-matter  of  the  contract  after 
the  consummation  of  the  contract.* 

5.  Failure  to  Disclose  Facts,  and  Concealment  — -  in  General.  —  The  principle  that 
false  representations  must  be  relied  upon  in  order  that  they  may  amount  to 
fraud,  applies  with  full  force  where  failure  to  disclose  facts  or  concealment 
of  facts  is  relied  upon  as  constituting  fraud.  It  is  essential,  in  order  that  an 
action  of  deceit  may  be  maintained  or  a  contract  rescinded  because  of  non- 
disclosure or  concealment  of  facts,  that  the  person  complaining  shall  have  been 
deceived ;  or  in  other  words,  that  the  circumstances  shall  have  been  such  that 
he  would  not  have  acted  if  the  truth  had  been  disclosed.3 

Knowledge  of  Fact.  —  Obviously,  a  person  cannot  treat  as  fraudulent  a  failure 
to  disclose  facts  which  were  known  to  him.4 

6.  Several  Inducements  Contributing  —  a.  In  General.  — Though  a  represen- 
tation does  not  amount  to  fraud,  unless  it  was  relied  upon  by  the  person  to 
whom  it  was  made,  it  is  not  necessary  that  it  shall  have  been  the  sole  induce- 
ment to  his  action.  It  is  well  settled  that,  if  a  false  representation  is  made 
and  relied  upon,  and  is  a  material  inducement,  it  can  make  no  difference  that 
other  motives  or  causes  contributed.5 


112  N.  Y.  454;  Manhattan  Brass  Co.  v.  Reger, 
168  Pa.  St.  644;  Tootle  v.  Petrie,  8  S.  Dak.  19. 

Auction  Sales.  —  Thus,  in  Lindsey  v.  Lindsey, 
34  Miss.  432,  it  was  held  that  the  vendor  of  a 
slave  at  auction  was  not  bound  by  representa- 
tions in  relation  to  the  slave,  which  were  made 
by  him  privately  to  some  of  the  bidders,  where 
it  did  not  appear  that  the  purchaser  heard 
them. 

1.  Representation  to  Agent  Not  Communicated 
to  Principal.  —  See  Thompson  v.  Rose,  16 
Conn.  7]  ,  41  Am.  Dec.  121,  where  it  was  held 
that  a  sale  of  goods  on  credit  could  not  be  re- 
scinded by  the  seller  on  the  ground  of  false 
representations  made  to  his  clerk  by  the  pur- 
chaser, where  the  sale  was  made  by  the  seller 
himself  before  the  representations  were  com- 
municated to  him  by  his  clerk. 

2.  Representations  After  the  Consummation  of  a 
Contract. —  Everling  v.  Holcomb,  74  Iowa  722. 

For  the  same  reason  false  representations 
made  after  the  delivery  of  a  bill  of  sale  are 
no  ground  for  setting  it  aside.  Schelling  v. 
Bischoff,  (Super.  Ct.)  37  N.  Y.  St.  Rep.  365. 
See  also  Farmers'  Stock  Breeding  Assoc.  v. 
Scott,  53  Kan.  534;  Marsh  v.  Nordyke,  etc., 
Co.  (Pa.  1888)  15  Atl.  Rep.  875;  Manhattan 
Brass  Co.  v.  Reger,  168  Pa.  St.  644. 

3.  Nondisclosure  or  Concealment  of  Facts. — 
Horsfall  v.  Thomas,  1  H.  &  C.  90;  Irving  v. 
Greenwood,  I  C.  4  P.  350,  11  E.  C.  L.  412; 
Jordan  v.  Pickett,  78  Ala.  331;  Sheldon  v. 
Davidson,  85  Wis.  138. 

4.  Knowledge  of  Fact.  —  Proctor  v.  McCoid, 
60  Iowa  153;  Berry  v.  Bakeman,  44  Me.  164; 
Kelley  v.  Highfield,  15  Oregon  277. 

Promise  of  Marriage.  —  A  man  may  rescind  a 
promise  of  marriage  if  the  woman  was  of  a 
loose  and  immoral  character  when  he  made 
the  promise,  provided  he  was  ignorant  of  her 
■jrue  character,  but  he  cannot  rescind  if  he 
14  C.  of  L.— 8  ] 


knew  the  facts  when  he  made  the  promise. 
Irving  v.  Greenwood,  1  C.  &  P.  350,  11  E.  C. 
L.  412;  Berry  v.  Bakeman,  44  Me.  164;  Crehore 
v.  Crehore,  97  Mass.  330,  93  Am.  Dec.  98;  Kel- 
ley v.  Highfield,  15  Oregon  277.  See  the  title 
Breach  of  Promise  of  Marriage,  vol.  4,  p. 
892. 

5.  It  Is  Immaterial  that  Other  Inducements  Con- 
tributed—  England.  —  Clarke  v.  Dickson,  6  C. 
B.  N.  S.  453,  95  E.  C.  L.  453;  Smith  v.  Kay,  7 
H.  L.  Cas.  775;  Rawlins  v.  Wickham,  3  De  G. 
&  J.  317 ;  Matter  of  Royal  British  Bank,  3  De  G. 
&  J.  439;  Reynell  v.  Sprye,  I  De  G.  M.  &  G. 
708;  Edgington  v.  Fitzmaurice,  29  Ch.  Div. 
459;  Traill  v.  Baring,  33  L.  J.  Ch.  521. 

United  States.  —  Sioux  Nat.  Bank  v.  Norfolk 
State  Bank,  12  U.  S.  App.  347,  56  Fed.  Rep. 
T39;  Leicester  Piano  Co.  v.  Front  Royal,  etc., 
Imp.  Co.,  55  Fed.  Rep.  190. 

Alabama. — Jordan  v.  Pickett,  78  Ala.  331. 

Arkansas.  —  Winter  v.  Bandel,  30  Ark.  362. 

Connecticut.  —  Potter's  Appeal,  56  Conn.  19; 
Sprague  v.  Taylor,  58  Conn.  542. 

Georgia.  —  Young  v.  Hall,  4  Ga.  95. 

Illinois.  —  Ruff  v.  Jarrett,  94  111.  475;  Field 
v.  Berlizheimer,  9  111.  App.  464. 

Iowa.  —  Hale  v.  Philbrick,  47  Iowa  217. 

Maryland.  —  McAleer  v.  Horsey,  35  Md. 
439;  Cook  v.  Gill,  83  Md.  177. 

Massachusetts. —  Matthews  v.  Bliss,  22  Pick. 
(Mass.)  48;  Hartford  Live  Stock  Ins.  Co  v. 
Matthews,  102  Mass.  221;  Safford  v.  Grout, 
120  Mass.  20;  Windram  v.  French,  151  Mass. 
547;  Roberts  v.  French,  153  Mass.  60,  25  Am. 
St.  Rep.  611;  Burns  v.  Dockray,  156  Mass. 
138.  , 

Minnesota.  —  Burr  v.  Willson,  22  Minn.  206; 
Moline-Milburn  Co.  v.  Franklin,  37  Minn.  137. 

Missouri.  —  Scott  v.  Haynes,  12  Mo.  App. 
597;  Cahn  v.  Reid,  18  Mo.  App.  132;  McBeth 
v.  Craddock,  28  Mo.  App.  380;  Saunders  v. 
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b.  Representations  Partly  False.  —  For  example,  if  several  repre- 
sentations are  made  to  induce  a  person  to  enter  into  a  contract,  and  any  one 
of  them  is  false,  and  operates  as  an  inducement,  an  action  of  deceit  may  be 
maintained,  or  the  contract  may  be  rescinded,  though  the  representations 
that  are  true  may  also  have  operated  as  inducements.1 

c.  Reliance  in  Part  on  Examination  or  Investigation.  —  On  the 
same  principle,  if  the  party  to  whom  a  false  representation  is  made  to  induce 
him  to  enter  into  a  contract,  does  so  partly  in  reliance  on  such  representation, 
he  is  entitled  to  relief  on  the  ground  of  fraud,  though  he  may  also  rely  partly 
on  an  examination  or  investigation  by  himself  or  by  others  for  him.2 

d.  Reliance  in  Part  on  Guaranty.  — Though  a  person  to  whom  false 
representations  are  made  cannot  treat  them  as  fraudulent  if  he  relies  solely 
upon  a  guaranty  and  not  upon  the  representations,3  the  mere  fact  that  a  per- 
son takes  a  guaranty  does  not  bar  relief  on  the  ground  of  false  representations, 
if  he  relied  partly  upon  the  representations.4 

e.  Statute  of  Frauds.  —  As  was  stated  in  a  former  section,  if  written 
false  and  fraudulent  representations  as  to  the  credit  or  standing  of  another 
are  substantial  inducements  to  a  person's  action  in  extending  credit,  recovery 
may  be  had  for  the  fraud,  notwithstanding  the  statute  of  frauds,  though  some 
reliance  may  have  been  placed  upon  oral  assurances  within  the  statute.5 


McClintock,  46  Mo.  App.  216;  Becraftz/.  Grist, 
53  Mo.  App.  586;  Kirkendall  v.  Hartsock,  58 
Mo.  App.  234;  Burnham  v.  Ellmore,  66  Mo. 
App.  617. 

Nebraska.  —  Range  v.  Brown,  23  Neb.  817; 
Foley  v.  Holtry,  43  Neb.  133;  Olcou^.  Bolton, 
50  Neb.  779. 

Nevada.  —  Fishback  v.  Miller,  15  Nev.  428. 

ATrw  York.  —  Allen  v.  Addington,  7  Wend. 
(N.  Y.)  9,  11  Wend.  (N.  Y.)  374;  Hubbard  v. 
Briggs,  31  N.  Y.  518;  Morgan  v.  Skiddy,  62 
N.  Y.  319;  Bruce  v.  Burr,  67  N.  Y.  237  (affirm- 
ing 5  Daly  (N.  Y.)  510);  Strong  v.  Strong,  102 
N.  Y.  69;  Kley  v.  Healy,  127  N.  Y.  555  (revers- 
ing*) Misc.  Rep.  (N.  Y.  C.  PI.)  93);  Shaw  v. 
Stine,  8  Bosw.  (N.  Y.)  157;  Rose  z:  Saunders, 
38  Hun  (N.  Y.)  575;  Powell  v.  Flediter,  (C. 
PI.)  18  N.  Y.  Supp.  451,  19  N.  Y.  Supp.  911. 

Rhode  Island.  —  Handy  v.  Waldron.  18  R.  I. 
567,  19  R.  I.  618. 

South  Carolina.  —  Chisolm  v.  Gadsden,  1 
Strobh.  L.  (S.  Car.)  223,  47  Am.  Dec.  550; 
Lebby  v.  Ahrens,  26  S.  Car.  275. 

Tennessee.  —  Keely  v.  Turbeville,  11  Lea 
(Tenn.)  339. 

Vermont.  —  Howard  v.  Gould,  28  Vt.  523,  67 
Am.  Dec.  728;  Cabot  v.  Christie,  42  Vt.  121,  I 
Am.  Rep.  314;  James  v.  Hodsden,  47  Vt.  127. 

Washington.  —  Tacoma  v.  Tacoma  Light, 
etc.,  Co.,  17  Wash.  458  (reversing-  on  rehearing 
lb  Wash.  288);  State  v.  Knowlton,  11  Wash. 
512. 

Wisconsin.  —  Lee  v.  Burnham,  82  Wis.  209. 

1.  Several  Representations  False  in  Part  Only. 
—  Reynell  v.  Sprye,  1  De  G.  M.  &  G.  708. 
See  also  Burnham  v.  Ellmore,  66  Mo.  App.  621. 

2.  Reliance  in  Part  upon  Examination  or  Inves- 
tigation—  Illinois. — Thorne  v.  Prentiss,  83 
111.  99. 

Indiana.  —  Meek  v.  Keene,  47  Ind.  77. 

Kentucky.  —  Perkins  v.  Rice,  Litt.  Sel.  Cas. 
(Ky.)  218,  12  Am.  Dec.  298. 

Massachusetts.  —  Burns  v.  Dockray,  156 
Mass.  138. 

New  York.  —  Morris  v.  Wells,  (Supreme 
Ct.)  7  N.  Y.  Supp.  61. 


Tennessee.  —  Keely  v.  Turbeville,  11  Lea 
(Tenn.)  339. 

Washington.  —  State  v.  Knowlton,  11  Wash. 
512;  Tacoma  v.  Tacoma  Light,  etc.,  Co.,  17 
Wash.  458,  reversing  on  rehearing  16  Wash. 
288. 

"  The  fact  that  the  plaintiff  made  inquiries 
elsewhere  which  did  not  disclose  the  falsity  of 
the  representations  is  no  defense.  The  plain- 
tiff is  entitled  to  relief  if  the  representations 
were  a  material  inducement  to  the  contract, 
although  he  may  have  made  efforts  to  dis- 
cover the  truth  thereof,  and  did  not  rely 
wholly  upon  the  veracity  of  the  defendant." 
Foley  v.  Holtry,  43  Neb.  133;  Olcott  v.  Bolton, 
50  Neb.  779. 

Sales  of  Goods.  —  If,  as  a  matter  of  fact,  a 
person  in  selling  goods  relies  upon  false  rep- 
resentations made  by  the  purchaser,  or  by  a 
third  person,  as  to  the  purchaser's  financial 
condition,  his  right  to  relief  or  redress  on  the 
ground  of  fraud  is  not  defeated  by  the  fact 
that  he  also  consulted  the  report  of  a  commer- 
cial agency,  or  sought  information  from  any 
other  source.  Young  v.  Hall,  4  Ga.  95; 
Singer  v.  Schilling,  74  Wis.  369;  Lee  v.  Burn- 
ham, 82  Wis.  209. 

3.  Effect  of  Requiring  Guaranty.  —  Holdom  v. 
Ayer,  110  111.  448;  Elphick  v.  Hoffman,  49 
Conn.  331.  And  see  supra,  this  section.  Gen- 
eral Rule  that  Representations  Must  Be  Relied 
upon. 

4.  Busch  v.  Wilcox,  82  Mich.  315,  336,  21 
Am.  St.  Rep.  563.  In  this  case  it  was  held 
that  a  person  who  had  entered  into  a  contract 
with  another  partly  relying  upon  false  repre- 
sentations by  the  other  s  agent,  through  whom 
the  contract  was  made,  was  entitled  to  relief 
on  the  ground  of  fraud,  notwithstanding  he 
also  required  the  personal  guaranty  of  the 
agent,  and  would  not  have  entered  into  the 
contract  without  it. 

5.  Statute  of  Frauds  —  Oral  and  Written  Repre- 
sentations as  to  Credit  of  Another.  —  Tatton  v. 
Wade,  18  C.  B.  371,  86  E.  C.  L.  371;  Clark  v. 
Edgar,  84  Mo.  106. 
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/.  Test  as  to  Reliance  on  Representations.  —  Whether  the  party 
would  have  acted  in  the  absence  of  the  representation  has  frequently  been 
made  the  test  of  whether  a  representation  was  acted  upon  to  such  an  extent  as 
to  constitute  fraud.1  Some  of  the  courts,  however,  have  expressly  repudiated 
this  as  a  test,  and  have  held  that  if  the  representation  was  material,  and  did 
in  fact  operate  as  one  of  the  inducements,  it  is  not  necessary  at  all  to  inquire 
whether  the  party  would  or  would  not  have  acted  without  such  inducement.* 
This  seems  to  be  the  sound  view,  for  what  the  party  would  have  done  but  for 
the  false  representation  must  generally  be  a  mere  speculative  inquiry.3 

"  Predominant"  Cause  —  "  Main  "  Cause. —  It  is  not  necessary  that  the  false  repre- 
sentation shall  have  been  the  "predominant"  motive  or  cause  inducing  the 
party  complaining  to  enter  into  the  contract.4  Nor  need  it  be  the  "  main  " 
cause.5 

Representation  Contributing  "in  Any  Degree."  —  It  is  sufficient  if  the  representation 
contributed  in  any  degree  to  induce  the  party  to  act.6 

IX.  Right  to  Rely  on  Representations  —  1.  In  General.  —  In  order  that  a 
false  representation  may  constitute  fraud,  either  for  the  purpose  of  an  action 
of  deceit,  or  for  the  purpose  of  rescinding  a  contract,  it  must  have  been  made 
under  such  circumstances,  and  must  have  been  of  such  a  nature,  that  the  other 
party,  as  a  reasonably  prudent  man,  had  a  right  to  rely  upon  it.7  The  courts, 
however,  as  will  be  shown,  do  not  entirely  agree  as  to  the  circumstances  under 
which  a  representation  may  or  may  not  be  relied  upon. 

2.  Negligence  in  General.  —  It  has  repeatedly  been  said  in  effect,  that,  where 
the  means  of  knowledge  are  at  hand,  and  equally  available  to  both  of  the 
parties  to  a  transaction,  and  the  subject-matter  is  alike  open  to  their  inspection, 
if  one  of  them  does  not  avail  himself  of  these  means  and  opportunities,  he  will 
not  be  heard  to  say  that  he  has  been  deceived  by  the  other's  misrepresenta- 
tions ;  that  if,  having  eyes,  he  will  not  see  matters  directly  before  them,  where 
no  concealment  is  made  or  attempted,  he  will  not  be  entitled  to  favorable 
consideration  when  he  complains  that  he  has  suffered  from  his  own  voluntary 
blindness,  and  been  misled  by  overconfidence  in  the  statements  of  the  other.** 
This  proposition,  taken  as  a  general  rule,  is  well  supported,  not  only  in  the 
case  of  sales  of  real  or  personal  property,  but  also  in  the  case  of  other  con- 

1.  Whether  the  Party  Would  Have  Acted  With-  314;  James  v.  Hodsden,  47  Vt.  127.  And  see 
out  the  Representation.  —  Smith  v.  Kay,  7  H.  L.  Burnham  v.  Ellmore,  66  Mo.  App.  621,  and  the 
Cas.  775;  Ruff  v.  Jarrett,  94  111.  475;  Mustek  language  of  Lord  Justice  Cranworth  on  this 
v.  Gatzmeyer,  47  111.  App.  329;  Hartford  Live  point  in  Reynell  v.  Sprye,  1  De  G.  M.  <Sr  G.  708. 
Stock  Ins.  Co.  v.  Matthews,  102  Mass.  221;  4.  Need  Not  Be  the  " Predominant "  Cause. — 
Safford  v.  Grout,  120  Mass.  20;  Burr  v.  Will-  Matthews  v.  Bliss,  22  Pick.  (Mass.)  48.  See 
son,  22  Minn.  206;  Strong  v.  Strong,  102  N.  also  Safford  v.  Grout,  120  Mass.  20. 

Y.  69;  Taylor  v.  Fleet,  1  Barb.  (N.  Y.)47i,  re-  5.  Need  Not  Be  Main  Cause. —  In  Kirkendall 

versed  on  other  points  in  4  Barb.  (N.  Y.)95;  v.  Hartsock,  58  Mo.  App.  234,  it  was  held  that 

Rose  v.  Saunders,  38  Hun  (N.  Y.)  575;  Lebby  a  false  representation  which  operates  as  one 

v.  Ahrens,  26  S.  Car.  275.  cause  for  a  sale  is  fraudulent,  although  the 

In  Lebby  v.  Ahrens,  26  S.  Car.  275,  it  was  sale  may  have  been  mainly  induced  by  reli- 

said  jby  Mr.  Justice  Mclver,  in  speaking  of  a  ance  placed  on  other  matters, 

sale,  that  the  material  inquiry  is  not  so  much  6.  Representation  Contributing  "in  Any  De- 

whether  the  false  representations  were  the  sole  gree."  —  Shaw  v.  Stine,  8  Bosw.  (N.  Y.)  157. 

inducement  to  the  making  of  the  contract,  but  7.  Right  to  Rely  on  Representations.  —  Vernon 

whether  they  so  contributed  to  induce  the  pur-  v.  Keys,  12  East  632,  4  Taunt.  488;  Fenton  v. 

chase,  "as  without  them  the  purchase  would  Browne,  14  Ves.  Jr.  144;  Bell  v.  Macklin,  15 

not  have  been  made."  Can.  Sup.  Ct.  Rep.  576;  Schoelkopf  v.  Leonard, 

2.  View  that  Such  Inquiry  Is  Not  Necessary  or  8  Colo.  159;  Selma,  etc.,  R.  Co.  v.  Anderson, 
Proper.  —  Cabot  £\  Christie,  42  Vt.  121,  1  Am.  51  Miss.  829;  ^Etna  Ins.  Co.  v.  Reed,  33  Ohio 
Rep.  314;  Reynell  v.  Sprye,  r  De  G.  M.  &  G.  St.  283;  Marx  v.  Schwartz,  14  Oregon  177; 
708.  And  see  Rawlins  v.  Wickham,  3  De  G.  Fulton  v.  Hood,  34  Pa.  St.  365,  75  Am.  Dec. 
&  J-  31/'.  James  v.  Hodsden,  47  Vt.  127;  Mat-  664.  And  see  the  other  cases  referred  to 
thews  n.  Bliss,  22  Pick.  (Mass.)  48;  Cahn  v.  infra,  in  this  section. 

Reid,  18  Mo.  App.  132;  Shaw  v.  Stine,  8  Bosw.  8.  Negligence  in  Relying  on  Representation. — 

(N.  Y.)  157;  Morgan  v.  Skiddy,  62  N.  Y.  319;  Per  Mr.  Justice  Field,  in  Slaughter  v.  Gerson, 

Addington  v.  Allen,  11  Wend.  (N.  Y.)  374.  13  Wall.  (U.  S.)  379:    Mtn&  Ins.  Co.  v.  Reed, 

3.  Cabot  v.  Christie,  42  Vt.  121,  1  Am.  Rep.  33  Ohio  St.  283. 
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tracts  and  transactions,  and  it  is  recognized  when  it  is  sought  to  recover  dam- 
ages, as  well  as  when  the  relief  sought  is  the  rescission  of  a  contract  or 
conveyance.1  It  must  be  taken,  however,  subject  to  the  exceptions  and 
qualifications  hereafter  shown. 


1.  England.  —  Bayly  v.  Merrel,  Cro.  Jac. 
386,  3  Bulst.  94;  Vernon  v.  Keys,  12  East  632, 
affirmed  4  Taunt.  488;  Harvey  v.  Young, 
Yelv.  20;  Colby  v.  Gadsden,  34  Beav.  416; 
Trower  v.  Newcome,  3  Meriv.  704;  New 
Brunswick,  etc.,  R.,  etc.,  Co.  v.  Conybeare,  9 
H.  L.  Cas.  711;  Attwood  v.  Small,  6  CI.  &  F. 
232;  Pickering  v.  Dowson,  4  Taunt.  779. 

Canada.  —  Bell  v.  Macklin,  15  Can.  Sup.  Ct. 
Rep.  576. 

United  States.  —  Farnsworth  v.  Duffner,  142 
U.  S.  43;  Andrus  v.  St.  Louis  Smelling,  etc., 
Co.,  130  U.  S.  643;  Farrar  v.  Churchill,  135 
U.  S.  609;  Reynolds  v.  Palmer,  21  Fed.  Rep. 
433- 

Alabama. — Craig  v.  Blow,  3  Stew.  (Ala.) 
448;  Munroe  v.  Pritchett,  16  Ala.  785,  50  Am. 
Dec.  203. 

Arkansas.  —  Dugan  v.  Cureton,  1  Ark.  31, 
31  Am.  Dec.  727;  Yeates  z:  Pryor,  11  Ark.  58; 
Dickson  v.  Richardson,  16  Ark.  114;  Hill  v. 
Bush,  19  Ark.  522;  Wilson  v.  Strayhorn,  26 
Ark.  28;  Grider  v.  Clopton,  27  Ark.  244;  Win- 
ter v.  Bandel,  30  Ark.  362;  Cooper  v.  Merritt, 
30  Ark.  686;  Righter  v.  Roller,  31  Ark.  170; 
Hamilton  v.  Ford,  46  Ark.  245;  Matlock  v. 
Reppy,  47  Ark.  148. 

Arizona.  —  Bianconi  v.  Smith,  (Arizona  1892) 
28  Pac.  Rep.  880. 

California.  —  Hawkins  v.  Hawkins,  50  Cal. 
558;  Champion  v.  Woods,  79  Cal.  17,  12  Am. 
St.  Rep.  126;  Nounnan  v.  Sutter  County  Land 
Co.,  81  Cal.  1. 

Colorado.  —  Sellar  v.  Clelland,  2  Colo.  532; 
Schoelkopf  v.  Leonard,  8  Colo.  159;  Dingle  v. 
Trask,  7  Colo.  App.  16. 

Connecticut.  —  Sherwood  v.  Salmon,  2  Day 
(Conn.)  128,  5  Day  (Conn.)  439,  5  Am.  Dec. 
167. 

Delaware.  —  Richardson  v.  Horn,  8  Houst. 
(Del.)  26;  Pearce  v.  Carter,  3  Houst.  (Del.)  385. 

Florida.  —  Williams  v.  McFadden,  23  Fla. 
143,  11  Am.  St.  Rep.  345. 

Georgia.  —  Payne  v.  Smith,  20  Ga.  654; 
Newsom  v.  Jackson,  26  Ga.  241,  71  Am.  Dec. 
206;  Baldwin  v.  Daniel,  69  Ga.  782;  Fuller  v. 
Buice,  80  Ga.  395. 

Illinois.  — Van  Horn  v.  Keenan,  28  111.  448; 
Miller  v.  Craig,  36  111.  ill;  Eames  v.  Morgan, 
37  111.  260;  Noetling  v.  Wright,  72  111.  390; 
Tuck  v.  Downing,  76  111.  71;  Schwabacker  v. 
Riddle,  99  111.  343;  Grier  v.  Puterbaugh,  108 
111.  602;  Young  v.  Young,  113  111.  430;  Dill- 
man  v.  Nadlehoffer,  119  111.  567;  Hicks  v. 
Stevens,  121  111.  186;  Budlong  v.  Cunning- 
ham, 11  111.  App.  28;  Massachusetts  Mut.  L. 
Ins.  Co.  v.  Hayes,  21  111.  App.  258;  Rockford 
Ins,  Co.  v.  Warne,  22  111.  App.  19;  Wightman 
v.  Tucker,  50  111.  App.  75;  Cooke  v.  School 
Com'rs,  6  111.  537. 

Indiana.  —  Foley  v.  Cowgill,  5  Blackf.  (Ind.) 
18,  32  Am.  Dec.  49;  Port  v.  Williams,  6  Ind. 
219;  Jagers  v.  Jagers,  49  Ind.  428;  Hess  v. 
Young,  59  Ind.  379;  Jones  v.  Quick,  28  Ind. 
125;  Over  v.  Hetherington,  66  Ind.  365. 

Iowa.  —  Bell  v.  Byerson,  11  Iowa  233,  77 
Am.  Dec.   142;  Gee  v.  Moss,  68  Iowa  318; 


King  v.  Williams,  71  Iowa  74;  McGibbons  v. 
Wilder,  78  Iowa  531,  citing  5  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.),  p.  340. 

Kentucky.  —  Moore  v.  Turbeville,  2  Bibb 
(Ky.)  602,  5  Am.  Dec.  642;  Buck  v.  M'Caugh- 
try,  5  T.  B.  Mon.  (Ky.)  216;  Anderson  v. 
Black,  (Ky.  1895)  32  S.  W.  Rep.  468. 

Maine.  —  Palmer  v.  Bell,  85  Me.  352. 

Maryland.  —  Spitze  v.  Baltimore,  etc.,  R. 
Co.,  75  Md.  162,  32  Am.  St.  Rep.  378;  Weaver 
v.  Shriver,  79  Md.  530. 

Massachusetts.  —  Salem  India  Rubber  Co.  v. 
Adams,  23  Pick.  (Mass.)  256;  Silvers.  Frazier, 
3  Allen  (Mass.)  382,  81  Am.  Dec.  662;  Brown 
v.  Leach,  107  Mass.  364;  Parker  z.  Moulton, 
114  Mass.  99,  19  Am.  Rep.  315;  Savage  v. 
Stevens,  126  Mass.  207;  Poland  v.  Brownell, 
131  Mass.  138,  41  Am.  Rep.  215. 

Michigan.  —  Lewless  v.  Detroit,  etc.,  R.  Co., 
65  Mich.  292;  McEacheran  v.  Western  Transp., 
etc.,  Co.,  97  Mich.  479. 

Minnesota.  —  Brooks  v.  Hamilton,  15  Minn. 
26;  Cobb  r.  Wright,  43  Minn.  83. 

Mississippi.  —  Anderson  v.  Burnett,  5  How. 
(Miss.)  165,  35  Am.  Dec.  425;  Bell  v.  Hender- 
son, 6  How.  (Miss.)  311;  Anderson  v.  Hill,  12 
Smed.  &  M.  (Miss.)  679,  51  Am.  Dec.  130. 

Missouri.  —  Buford  v.  Caldwell,  3  Mo.  477; 
Glasscock  v.  Minor,  11  Mo.  655;  McFarland  v. 
Carver,  34  Mo.  195;  Morse  v.  Rathburn,  49 
Mo.  91;  Langdon  v.  Green,  49  Mo.  363;  Dunn 
v.  White,  63  Mo.  181 ;  Wade  v.  Ringo,  122  Mo. 
322;  Lewis  v.  Brookdale  Land  Co.,  124  Mo. 
672;  Clark  v.  Edgar,  12  Mo.  App.  352;  Cahn 
v.  Reid,  18  Mo.  App.  127;  Hitchcock  v. 
Baughan,  36  Mo.  App.  216;  Brauckman  v. 
Leighton,  60  Mo.  App.  38. 

New  Hampshire.  —  Page  v.  Parker,  40  N.  H. 
47,  43  N.  H.  363,  80  Am.  Dec.  172;  Leavitt  z. 
Fletcher,  60  N.  H.  182. 

New  Mexico.  —  Daly  v.  Bernstein  6  N.  Mex. 
380,  citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.),  p.  803. 

New  York.  —  Starr  v.  Bennett,  5  Hill  (N.  Y.) 
303;  Haight  v.  Hayt,  19  N.  Y.  464;  Long  v. 
Warren,  68  N.  Y.  426;  Clarke  v.  Baird,  7  Barb. 
(N.  Y.)  66;  White  v.  Seaver,  25  Barb.  (N.  Y.) 
235;  Vandewalker  v.  Osmer,  65  Barb.  (N.  Y.) 
556,  1  Thomp.  &  C.  (N.  Y.)  50;  Schanck  v. 
Morris,  7  Robt.  (N.  Y.)6s8;  De  Milt  v.  Hill, 
89  Hun  (N.  Y.)  56;  Caton  Business  College  Co. 
v.  Hertel,  (Super.  Ct.)  12  N.  Y.  Supp.  721. 

North  Carolina.  —  Farrar  v.  Alston,  I  Dev. 
L.  (12  N.  Car.)  69;  Saunders  v.  Hatterman,  2 
Ired.  L.  (24  N.  Car.)  32,  37  Am.  Dec.  404; 
Fields  v.  Rouse,  3  Jones  L.  (48  N.  Car.)  72; 
Lytle  v.  Bird,  3  Jones  L.  (48  N.  Car.)  222; 
Walsh  v.  Hall,  66  N.  Car.  233;  Ramsey  v. 
Wallace,  100  N.  Car.  75;  Anderson  v.  Rainey, 
100  N.  Car.  321. 

Ohio.  —  .(Etna  Ins.  Co.  v.  Reed,  33  Ohio  St. 
283. 

Oregon.  —  Smith  v.  Griswold,  6  Oregon  440, 
Pennsylvania.  —  Rockafellow    r.   Baker,  41 
Pa.  St.  319,  80  Am.  Dec.  624;  Clark  v.  Ever- 
hart,  63  Pa.  St.  347;  Geddes'  Appeal,  80  Pa. 
St.  442. 
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Reason  for  the  Doctrine.  —  This  doctrine  is  not  based  upon  any  consideration 
for  the  party  who  has  been  guilty  of  the  false  representations,  but  upon  the 
ground  that  public  policy  requires  that  persons  shall  be  required  to  exercise 
at  least  ordinary  prudence  in  their  business  dealings,  instead  of  calling  upon 
the  courts  to  relieve  them  from  the  consequences  of  their  inattention  and 
negligence.1 

In  Equity.  — The  general  rule  is  recognized  in  equity  as  well  as  at  law.* 
Estoppel  by  False  Representations.  —  It  applies  to  the  full  extent  when  a  person 
relies  upon  false  representations  as  an  estoppel.  He  must  show  that  he  exer- 
cised due  and  reasonable  diligence  to  know  the  truth,  and  if  it  appears  that 
any  circumstances  were  brought  to  his  notice  which  were  sufficient  to  suggest 
an  inquiry  to  the  mind  of  a  reasonably  prudent  man,  and  the  means  of  ascer- 
taining the  facts  were  accessible  but  were  not  used,  he  cannot  be  regarded  as 
having  exercised  such  diligence.3 

3.  Qualified  Representations  and  Words  of  Caution.  — If  a  representation,  at 
the  time  it  is  made,  is  accompanied  by  a  qualified  statement  which  shows  that 
the  person  making  it  does  not  intend  that  it  shall  be  relied  upon,  and  which 
is  reasonably  calculated  to  suggest  inquiry  on  the  part  of  the  person  to  whom 
it  is  made,  the  latter  has  no  right  to  rely  upon  it,  and,  on  being  deceived, 
claim  that  it  was  fraud.4  This  does  not  apply,  however,  if  the  representation 
is  intended  to  deceive,  and  does  deceive,  notwithstanding  the  qualifying  state- 
ment, as  where  the  character  of  the  representation  and  the  circumstances 
under  which  it  is  made  are  such  as  to  be  reasonably  calculated  to  induce  the 
other  party  to  forego  inquiry  or  examination.5 

Soutk  Dakota.  —  Wyman  v.  Wilmarth,  I  S. 
Dak.  172. 

Tennessee.  —  Leiker  v.  Henson,  (Tenn.  Ch. 
1896)  41  S.  W.  Rep.  862  (affirmed  orally  by  the 
Supreme  Court),  citing  21  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  29-31. 

Utah.  —  Short  v.  Pierce,  11  Utah  29. 

Virginia.  —  Houghton  v.  Graybill,  82  Va. 
573;  Lake  v.  Tyree,  90  Va.  719. 

Washington.  —  Washington  Cent.  Imp.  Co. 
v.  Newlands,  11  Wash.  212;  West  Seattle  Land, 
etc.,  Co.  v.  Herren,  16  Wash.  665. 

West  Virginia.  —  Ludington  v.  Renick,  7  W. 
Va.  273. 

Wisconsin.  —  Mamiock  v.  Fairbanks,  46 
Wis.  415,  32  Am.  Rep.  716;  Wood  v.  Boynton, 
64  Wis.  265,  54  Am.  Rep.  610;  Farr  v.  Peter- 
son, 91  Wis.  182;  Prince  v.  Overholser,  75 
Wis.  646. 

Wyoming.  —  Cheyenne  First  Nat.  Bank  v. 
Swan,  3  Wyoming  356. 
In  the  Old  and  Leading  Case  of  Bayly  v.  Merrel, 

Cro.  Jac.  386,  3  Bulst.  94,  a  carrier  brought 
an  action  for  deceit,  for  representing  that  a 
load  weighed  only  eight  hundredweight, 
when  in  fact  it  weighed  twenty  hundred- 
weight, whereby  two  of  his  horses  were  killed. 
Judgment  was  arrested,  because  he  might 
have  weighed  the  load  himself,  and  ought  not 
to  have  relied  on  the  representation. 

1.  Reason  for  This  Doctrine.  —  Moore  v.  Turbe- 
ville,  2  Bibb  (Ky.)  602,  5  Am.  Dec.  642. 

2.  The  Rule  in  Equity.  —  "  Representations 
of  a  grantor  which  will  entitle  a  grantee  to  re- 
lief in  equity  must  be  of  such  a  character  that 
the  purchaser  has  no  means  of  discovering 
their  falsity.  In  fact,  it  has  come  to  be  a  legal 
maxim  that  knowledge  will  be  imputed  to  him 
who  is  able  to  inquire  into  a  known  thing. 
A  court  of  equity  will  refuse  its  aid  to  those 
who,  by  their  own  negligence,  have  incurred 


the  loss  or  suffered  inconvenience.  If  a  party 
does  not  avail  himself  of  the  knowledge  within 
his  reach,  he  will  never  be  entitled  to  the  aid 
of  equity."    De  Milt  v.  Hill,  89  Hun  (N.  Y.)  56. 

Many  of  the  cases  cited  in  the  note  preced- 
ing are  to  the  same  effect. 

3.  Estoppel.  —  Morgan  v.  Farrel,  58  Conn. 
413,  18  Am.  St.  Rep.  282;  Blodgett  v.  Perry, 
97  Mo.  263,  10  Am.  St.  Rep.  307.  And  see  the 
title  Estoppel,  vol.  11,  p.  434  et  sea. 

4.  Representation  Accompanied  by  Qualifying 
Statements.  —  Bristol  v.  Braidwood,  28  Mich. 
191.  Thus  in  Hunt  v.  Blanton,  89  Ind.  38,  it 
was  held  that  a  purchaser  of  land  could  not 
rescind  because  of  false  representations  by  the 
vendor  as  to  the  character  and  location  of  the 
land,  where  the  representations  were  accom- 
panied by  the  vendor's  statement  that  he  had 
never  seen  the  land  itself,  and  did  not  know 
its  exact  condition  or  location,  as  the  pur- 
chaser should  not  have  relied  on  the  represen- 
tations under  such  circumstances.  See  also 
Grier  v.  Dehan,  5  Houst.  (Del.)  401;  Ward  v. 
Hobbs,  L.  R.  4  App.  20.  And  see  supra,  this 
title,  Knowledge  and  Intent  —  Representations  on 
Information  Received  from  Others. 

5.  Reference  to  Source  of  Information.  —  Thus 
a  representation  may  be  fraudulent  notwith- 
standing a  reference  to  sources  of  information. 

In  Campbell  v.  Hillman,  15  B.  Mon.  (Ky.) 
508,  61  Am.  Dec.  195,  it  was  held  that  a  ven- 
dor's representation  that  his  title  is  good  may 
constitute  a  fraud,  notwithstanding  he  refers 
the  purchaser  to  a  will  as  evidence  of  his  title, 
when  the  representation  is  made  in  a  manner 
calculated  to  deceive. 

Refusal  to  Warrant  Property.  —  The  fact  that 
a  vendor  refuses  to  warrant  the  property  sold 
is  no  reason  why  the  purchaser  may  not  rely 
upon  his  positive  representations  in  respect  to 
the  property.  Haight  v.  Hayt,  19  N.  Y.  464. 
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Words  of  General  Caution.  —  If  a  man  fraudulently  makes  false  representations 
as  to  facts  not  equally  within  the  means  of  knowledge  of  the  other  party,  the 
effect  of  such  representations  is  not  counteracted  by  any  words  of  general 
caution,  or  by  advice  to  the  other  that  he  consult  his  friends  or  examine  for 
himself  before  concluding  the  agreement.1 

4.  Representations  on  Information  Received  from  Others.  —  As  was  shown  in 
a  previous  section,  a  person  who  makes  a  representation  on  information 
received  from  others  is  not  guilty  of  fraud,  though  the  representation  is  false, 
if  he  informs  the  other  party  that  he  does  not  make  the  same  as  of  his  own 
knowledge,  and  if  he  does  not  know  the  information  is  false,  or  that  his 
informant  is  unreliable.2 

5.  Express  Provision  for  Verification.  —  The  fact  that  a  written  contract  con- 
tains a  clause  to  the  effect  that  the  contract  is  conditioned  upon  statements 
made  by  one  of  the  parties  being  verified  by  an  expert  does  not  necessarily 
make  it  incumbent  upon  the  other  party  to  have  the  statements  verified, 
instead  of  relying  upon  them.3 

6.  Commendatory  Expressions  and  Puffing.  —  Not  only  in  sales  of  real  or  per- 
sonal property,  but  also  in  other  business  transactions,  the  law  allows  a  party 
some  latitude  in  making  commendatory  statements  to  induce  another  to 
deal  with  him,  and  holds  that  the  other  cannot  complain  if  he  is  imprudent 
enough  to  act  upon  them  instead  of  investigating  for  himself  and  exercising 
his  own  judgment.  The  doctrine  is,  that  when  persons  are  dealing  at  arm's 
length  and  on  equal  terms,  mere  commendatory  expressions  as  to  value,  quality, 
prospects,  and  the  like,  though  exaggerated,  cannot  be  made  the  basis  of  a 
charge  of  fraud,  if  there  is  no  representation  or  concealment  of  any  material 
fact,  and  nothing  is  said  or  done  to  prevent  the  other  party  from  making  an 
examination  or  investigation  for  himself.4  The  maxim,  taken  from  the  civil 
law,  is  simplex  commendatio  non  obligat. 


In  Harris  v.  Mullins,  32  Ga.  704,  79  Am. 
Dec.  320,  it  was  held  to  be  a  false  and  fraudu- 
lent representation  upon  which  a  purchaser 
had  a  right  to  rely,  for  the  seller  of  an  animal 
at  auction  to  say,  prior  to  the  time  the  animal 
was  offered  for  sale,  that  he  was  sound,  when 
he  knew  the  contrary,  though  at  the  time  of 
the  auction,  about  an  hour  afterwards,  it  was 
stated  that  he  did  not  warrant  or  guarantee 
the  animal  in  any  particular. 

And  see  the  observations  of  Lord  Chancellor 
Cairns  in  Ward  v.  Hobbs,  L.  R.  4  App.  13. 

Sale  of  Property  il  with  All  Faults."  —  The  fact 
that  property  is  sold  "  with  all  faults,"  or 
"  sound  or  unsound,"  does  not  relieve  the 
seller  from  liability  in  an  action  of  deceit,  nor 
entitle  him  to  resist  rescission  of  the  sale, 
where  he  makes  false  representations  as  to  the 
quality  or  soundness  of  the  property  to  pre- 
vent inquiries  by  the  purchaser.  Schneider 
■v.  Heath,  3  Campb  506;  Fletcher  v.  Bowsher, 
2  Stark.  561,  3  E.  C.  L.  530;  West  v.  Ander- 
son, 9  Conn.  107,  21  Am.  Dec.  737.  And  see 
the  title  Sales. 

In  George  v.  Johnson,  6  Humph.  (Tenn.) 
36,  44  Am.  Dec.  288,  it  was  held  that  the  seller 
of  goods  is  liable  for  a  fraudulent  suppression 
or  misrepresentation  of  fact,  which  deceives 
the  buyer,  notwithstanding  the  fact  that  dur- 
ing the  negotiations  he  may  have  stated  that 
the  buyer  must  take  the  property  at  his  own 
risk,  though  it  was  conceded  that  such  a  state- 
ment negatives  a  warranty. 

1.  Words  of  General  Caution.  —  Hicks  v.  Ste- 
vens, 121  111.  186;  Webster  v.  Bailey,  31  Mich. 
36.    See  also  Armstrong  v.  Helfrich,  34  Neb. 


358;  Handy  v.  Waldron,  19  R.  I.  618;  Stover 
v.  Wood,  26  N.  J.  Eq.  417. 

2.  Representations  Based  upon  Information  from 
Others.  —  See  supra,  this  title.  Knowledge  and 
Intent  —  Representations  on  In formation  Received 
from  Others. 

3.  Provision  for  Verification  of  Statements  by 
an  Expert.  —  It  was  so  held  in  Blacknall  v. 
Rowland,  108  N.  Car.  554,  where  a  contract 
for  the  sale  of  stock  in  a  corporation  was  con- 
ditioned upon  statements  by  the  sellers  as.  to 
the  condition  of  the  corporation  being  verified 
by  an  expert  bookkeeper. 

4.  Commendatory  Statements  as  to  Value,  Qual- 
ity, etc.  —  "  Puffing  "  or  "  Dealers'  Talk  "  —  Eng- 
land. —  Harvey  z».  Young,  Yelv.  20;  Dimmock 
v.  Hallett,  L.  R.  2  Ch.  21;  Denton  v.  Macneil, 
L.  R.  2  Eq.  352. 

United  States.  —  Southern  Development  Co. 
v.  Silva,  125  U.  S.  247. 

Arkansas.  —  Dugan  v.  Cureton,  I  Ark.  31, 
31  Am.  Dec.  727;  Hawkins  v.  Campbell,  6 
Ark.  513;  Righter  v.  Roller,  31  Ark.  170;  Gaty 
v.  Holcomb,  44  Ark.  216. 

Colorado.  —  Schoelkopf  v.  Leonard,  8  Colo. 
159;  Mayo  v.  Wahlgreen,  9  Colo.  App. 
506. 

Delaware.  —  Richardson  v.  Horn,  8  Houst. 
(Del.)  26. 

Florida.  —  Williams  v.  McFadden,  23  Fla. 
143,  11  Am.  St.  Rep.  345. 

Georgia.  —  Collier  v.  Harkness,  26  Ga.  362, 
71  Am.  Dec.  216. 

Illinois.  —  Miller  v.  Craig,  36  111.  ill;  Banta 
v.  Palmer,  47  111  99;  Allen  v.  Hart,  72  111. 
104;  N'oetling  v.  Wright,  72  111.  390;  Tuck  v. 
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Bad  Faith.  —  That  such  representations  are  made  in  bad  faith  does  not  change 
the  rule  or  render  the  person  making  them  liable,  for  it  is  not  his  mental  atti- 
tude, but  the  negligence  of  the"  other  party,  that  determines  the  liability  in 
such  cases.1 

7.  Vague  and  Indefinite  Representations. —  If  a  representation  is  so  vague 
and  indefinite  that  it  ought  to  put  the  person  to  whom  it  is  made  on  inquiry, 
and  he  negligently  closes  his  eyes  and  fails  to  make  inquiry,  he  cannot  rely 
upon  it  as  constituting  fraud.* 

8.  Absurd  and  Impossible  Representations  and  Promises.  —  The  same  is  true  if 
a  statement  or  promise  is  on  its  face  absurd  or  clearly  impossible  of  perform- 
ance.3 It  is  not  true,  however,  of  a  statement  or  promise,  the  existence  or 
performance  of  which  is  not  manifestly  absurd  or  impossible,  but  merely 
improbable.4  In  all  cases,  the  situation  of  the  parties  and  the  intelligence  of 
the  party  defrauded  must  be  taken  into  consideration.5 

9.  Only  Ordinary  Prudence  and  Diligence  Required.  —  While  the  law  thus 
requires  prudence  and  the  use  of  common  sense  on  the  part  of  persons  in  their 


Downing,  76  111.  71;  Schramm  v.  O'Connor, 
98  111.  539;  Dowden  v.  Wilson,  108  111.  257; 
Dillman  v.  Nadlehoffer,  119  111.  567;  Great 
Western  Tel.  Co.  v.  Bush,  35  111.  App.  213; 
Van  Velsor  v.  Seeberger,  35  111.  App.  598; 
Wightman  v.  Tucker,  50  111.  App.  75. 

Indiana.  —  Catling  v.  Newell,  g  Ind.  572; 
Sieveking  v.  Litzler,  31  Ind.  13;  Hunter  v. 
McLaughlin,  43  Ind.  38;  Kennedy  v.  Richard- 
son. 70  Ind.  524. 

Iowa.  —  Tewkesbury  v.  Bennett,  31  Iowa 
83;  Dawson  v.  Graham,  48  Iowa  378,  Eastern 
Granite  Co.  v.  Heim,  89  Iowa  698. 

Kansas.  —  Elerick  v.  Reid,  54  Kan.  579. 

Maine.  —  Holbrook  v.  Connor,  60  Me.  578, 
11  Am.  Rep.  212;  Bishop  v.  Small,  63  Me.  12; 
Bourn  v.  Davis,  76  Me.  223. 

Maryland.  —  Hughes  v.  Antietam  Mfg.  Co., 
34  Md.  316. 

Massachusetts.  —  Medbury  v.  Watson,  6  Met. 
(Mass.)  246,  39  Am.  Dec.  726;  Hemmer  v. 
Cooper,  8  Allen  (Mass.)  334;  Cooper  v.  Lover- 
ing,  106  Mass.  77;  Mooney  v.  Miller,  102  Mass. 
217;  Poland  v.  Brownell,  131  Mass.  138,  41 
Am.  Rep.  215;  Kimball  v.  Bangs,  144  Mass. 
321;  Deming  v.  Darling,  148  Mass.  504. 

Michigan.  —  Bristol  v.  Braidwood,  28  Mich. 
191. 

Minnesota.  —  Cochrane  v.  Halsey,  25  Minn. 
52;  Columbia  Electric  Co.  v.  Dixon,  46  Minn. 
463. 

Mississippi.  —  Bell  v.  Henderson,  6  How. 
(Miss.)  311;  Anderson  v.  Hill,  12  Smed.  &  M. 
(Miss  )679,  51  Am.  Dec.  130;  Walkers.  Mobile, 
etc  ,  R.  Co.,  34  Miss.  245. 

Missouri.  —  McFarland  v.  Carver,  34  Mo. 
195;  Holland  v.  Anderson,  38  Mo.  55;  Lang- 
don  v.  Green,  49  Mo.  363;  Cahn  v.  Reid,  18 
Mo.  App.  115;  Brownlow  v.  Wollard,  61  Mo. 
App.  124. 

New  Hampshire.  —  Lawton  v.  Kittredge,  30 
N.  H.  500;  Page  v.  Parker,  43  N.  H.  363,  80 
Am.  Dec.  172;  Stewart  v.  Stearns,  63  N.  H. 
99,  56  Am.  Rep.  496. 

New  Jersey.  —  Leddel  v.  Starr,  20  N.  J.  Eq. 
274. 

New  York.—  Taylor  v.  Fleet,  4  Barb.  (N. 
Y.)  95,  reversing  1  Barb.  (N.  Y.)  471;  Arnold 
v.  Norfolk,  etc.,  Hosiery  Co.,  76  Hun  (N.  Y.) 
15;  Smith  v.  Countryman,  30  N.  Y.  655;  Ellis 
v.  Andrews,  56  N.  Y.  83,  15  Am.  Rep.  379. 


North  Carolina.  —  Conly  v.  Coffin,  115  N. 
Car.  563. 

Pennsylvania.  —  Rockafellow  v.  Baker,  41 
Pa.  St.  319,  80  Am.  Dec.  624. 

Tennessee.  —  Southern  Oil  Works  v.  Bick- 
ford,  14  Lea  (Tenn.)  651;  Bridges  v.  Robinson, 
2  Tenn.  Ch.  720. 

Vermont.  —  Williams  v.  Hicks,  2  Vt.  36,  19 
Am.  Dec.  693. 

Virginia. — Grim  v.  Byrd,  32  Gratt.  (Va.) 
293;  Houghton  v.  Graybill,  82  Va.  573;  Lake 
v.  Tyree,  90  Va.  719. 

Wisconsin  —  Mosher  v.  Post,  89  Wis.  602. 

1.  Bad  Faith  in  Making  Representation.  — 
Deming  v.  Darling,  148  Mass.  504.  See  also 
Smith  v.  Countryman,  30  N.  Y.  655. 

Illustration.  —  In  Veasey  v.  Doton,  3  Allen 
(Mass.)  380,  it  was  held  that  the  purchaser  of 
a  note  and  a  mortgage  given  as  security  there- 
for, who  had  an  opportunity  to  examine  the 
property,  could  not  maintain  an  action  of  de- 
ceit against  the  seller  for  falsely  and  fraudu- 
lently representing  to  him  that  the  security  of 
the  mortgage  was  undoubted,  and  that  the 
property  conveyed  was  of  great  value  over  and 
above  all  incumbrances,  and  amply  worth  the 
amount  of  the  note,  and  that  it  could  be  sold 
for  its  face  at  any  time. 

2.  Indefinite  and  Vague  Representations.  — 
Trower  v.  Newcome,  3  Meriv.  704.  See  also 
Stewart  v.  Alliston,  1  Meriv.  26;  Dimmock  v. 
Hallett,  L.  R.  2  Ch.  27;  Fenton  v.  Browne,  14 
Ves.  jr.  144;  Robertson  v.  Parks,  76  Md.  118; 
Chester  v.  Comstock,  6  Robt.  (N.  Y  )  1. 

3.  Statements  and  Promises  Which  Are  Mani- 
festly Absurd  or  Impossible.  —  McGar  v.  Wil- 
liams, 26  Ala.  469,  62  Am.  Dec.  739. 

4.  In  McGar  v.  Williams,  26  Ala.  469,  62 
Am.  Dec.  739,  a  mechanic  was  held  liable  in 
an  action  of  deceit  because  of  false  representa- 
tions as  to  the  extent  of  his  skill,  and  a  prom- 
ise which  he  knew  he  could  not  perform,  to 
build  a  tin  roof  for  the  plaintiff  which  would 
last  twenty  years  without  leaking,  by  means 
of  which  he  induced  the  plaintiff  to  employ 
him  and  pay  him  to  build  the  roof.  See  also 
Kendall  v.  Wilson,  41  Vt.  567;  Barndtz'.  Fred- 
ericK,  78  Wis.  1. 

5.  Situation  and  Intelligence  of  Parties  to  Be 
Considered.  —  Kendall  v.  Wilson,  41  Vt.  567: 
Barndt  v.  Frederick,  78  Wis.  I. 
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business  transactions,  and  will  not  relieve  one  who  blindly  closes  his  eyes  to 
the  facts,  it  is  well  settled  that  it  does  not  require  anything  more  than  ordinary 
prudence  and  diligence  on  the  part  of  one  to  whom  false  and  fraudulent 
representations  are  made.1  Transactions  must  be  looked  at  reasonably,  and 
no  one  should  be  held  negligent  who  has  made  all  the  use  of  his  own  faculties 
and  opportunities  called  for  by  the  particular  occasion.2 

10.  Facts  Peculiarly  Within  Party's  Knowledge  or  Means  of  Knowledge.  —  By 
the  overwhelming  weight  of  authority,  ordinary  prudence  and  diligence  do 
not.  require  a  person  to  test  the  truth  of  representations  made  to  him  by 
another  as  of  his  own  knowledge,  and  with  the  intention  that  they  shall  be 
acted  upon,  if  the  facts  are  peculiarly  within  the  other  party's  knowledge 
or  means  of  knowledge,  though  they  are  not  exclusively  so,  and  though  the 
party  to  whom  the  representations  are  made  may  have  an  opportunity  of 
ascertaining  the  truth  for  himself.3 


1.  Only  Ordinary,  Not  Extraordinary,  Diligence 
Is  Required.  —  Camp  v.  Camp,  2  Ala.  636,  36 
Am.  Dec.  423.  See  also  Sellar  v.  Clelland,  2 
Colo.  532;  Sherwood  v.  Salmon,  5  Day  (Conn.) 
439,  5  Am.  Dec.  167,  overruling  2  Day  (Conn.) 
128;  Walsh  v.  Hall,  66  N.  Car.  233;  Kendall 
v.  Wilson,  41  Vt.  567;  Tacoma  v.  Tacoma 
Light,  etc.,  Co.,  17  Wash.  458,  reversing  on 
rehearing  16  Wash.  288. 

2.  Jackson  v.  Collins,  39  Mich.  557. 

Not  Bound  to  Exhaust  All  Sources  of  Informa- 
tion. —  One  to  whom  representations  are  made 
by  another  is  not  required  to  exhaust  all  the 
sources  of  information  which  are  open  to  him, 
but  is  only  bound  to  give  due  attention  to 
those  which  it  would  be  negligence  and  indis- 
cretion to  overlook  or  disregard.  Messer  v. 
Smyth,  59  N.  H.  41,  citing  Hoitt  v.  Holcomb, 
32  N.  H.  205;  Irving  v.  Thomas,  18  Me.  418. 

3.  Facts  Peculiarly,  though  Not  Exclusively, 
Within  the  Party's  Knowledge  —  England.  — 
Bayly  v.  Merrel,  Cro.  Jac.  386;  Vernon  v. 
Keys,  12  East  632;  Haygarth  v.  Wearing,  L. 
R.  12  Eq.  320;  Central  R.  Co.  v.  Kisch,  L.  R. 
2  H.  L.  99;  Barley  v.  Walford,  9  Q.  B.  197,  58 
E.  C.  L.  197;  Ferrier  v.  Peacock,  2  F.  &  F. 
717;  Rawlins  v.  Wickham,  4  Jur.  N.  S.  990, 
affirmed  3  De  G.  &  J.  304,  5  Jur.  N.  S.  278,  28 
L.  J.  Ch.  188. 

Canada.  —  Barr  v.  Doan,  45  U.'C.  Q.  B.  491. 

United  Stales.  —  Smith  v.  Richards,  13  Pet. 
(U.  S.)  26;  Iowa  Economic  Heater  Co.  v. 
American  Economic  Heater  Co.,  32  Fed.  Rep. 
735;  Henderson  v.  Henshall,  54  Fed.  Rep.  320; 
Leicester  Piano  Co.  v.  Front  Royal,  etc.,  Imp. 
Co.,  55  Fed.  Rep.  190;  Merrill  v.  Florida  Land, 
etc.,  Co.,  60  Fed.  Rep.  17,  13  U.  S.  App. 
649. 

Alabama.  —  Camp  v.  Camp,  2  Ala.  632,  36 
Am.  Dec.  423;  Pierce  v.  Wilson,  34  Ala.  596; 
Moncrief  v.  Wilkinson,  93  Ala.  373. 

Arkansas.  —  Gammill  v.  Johnson,  47  Ark. 
335- 

California.  —  Roseman  v.  Canovan,  43  Cal. 
110;  Woodland  Bank  v.  Hiatt,  58  Cal.  234; 
Senter  v.  Senter,  70  Cal.  619. 

Colorado.  —  Stimson  v.  Helps,  9  Colo.  33; 
Lahay  v.  City  Nat.  Bank,  15  Colo.  339,  22  Am. 
St.  Rep.  407;  Baum  v.  Holton,  4  Colo.  App. 
406;  Goodale  v.  Middaugh,  8  Colo.  App.  223. 

Connecticut.  —  Sherwood  v.  Salmon,  5  Day 
(Conn.)  439,  5  Am.  Dec.  167  {overruling  2  Day 
(Conn.)  128;  Watson  v.  Atwood,  25  Conn.  313; 
Beckwith  v.  Ryan,  66  Conn.  589. 


Delaware.  —  Pearce  v.  Carter,  3  Houst. 
(Del.)  385. 

District  of  Columbia.  —  Clark  v.  Harmer,  9 
App.  Cas.  (D.  C.)  1. 

Illinois.  —  Miller  v.  Craig,  36  111.  109;  Allen 
v.  Hart,  72  111.  104;  Nolte  v.  Reichelm,  96  111. 
425;  Endsley  v.  Johns,  120  111.  469.  60  Am. 
Rep.  572,  affirming  17  111.  App.  466;  Hicks  v. 
Stevens,  121  111.  186;  Antle  v.  Sexton,  137  111. 
410;  Borders  v.  Kattleman,  142  111.  96;  Van 
Velsor  v.  Seeberger,  59  111.  App.  322;  La  Salle 
Pressed  Brick  Co.  v.  Coe,  65  111.  App.  619. 

Indiana.  —  Shaeffer  v.  Sleade,  7  Blackf. 
(Ind.)  178;  Taylor  v.  Fletcher,  15  Ind.  80; 
Harvey  v.  Smith,  17  Ind.  272;  Maggart  v. 
Freeman,  27  Ind.  531;  Harris  v.  McMurray, 
23  Ind.  9;  McFadden  v.  Robison,  35  Ind.  24; 
Fultz  v.  Wycoff,  25  Ind.  321;  Rose  v.  Hurley, 
39  Ind.  77;  Jones  v.  Hathaway,  77  Ind.  14; 
Arbuckle  v.  Biederman,  94  Ind.  168;  West  v. 
Wright,  98  Ind.  335;  Backer  v.  Pyne,  130  Ind.  , 
288,  30  Am.  St.  Rep.  231;  Ross  v.  Hobson, 
131  Ind.  166;  Union  Cent.  L.  Ins.  Co.  v. 
Huyck,  5  Ind.  App.  474;  Bolds  v.  Woods,  9 
Ind.  App.  657,  citing  5  Am.  and  Eng.  Encyc. 
of  Law  (rst  ed.)  318  et  sea.;  Bloomer  v.  Gray, 
10  Ind.  App.  326;  Hess  z.  Young,  59  Ind.  379. 
See  also  Rose  v.  Wallace,  n  Ind.  112. 

Iowa.  —  Bondurant  v.  Crawford,  22  Iowa  40; 
Carmichael  v.  Vandebur,  50  Iowa  651;  Clark 
v.  Ralls,  (Iowa  1885)  24  N.  W.  Rep.  567; 
Ormsby  v.  Budd,  72  Iowa  80;  Hale  v.  Phil- 
brick,  42  Iowa  83. 

Kansas.  —  Davis  v.  Jenkins,  46  Kan.  19; 
Stevens  v.  Allen,  51  Kan.  144;  Elerick  :•.  Reid, 
54  Kan.  579. 

Kentucky.  —  Morehead  v.  Eades,  3  Bush 
(Ky.)  121;  Trimble  v.  Ward,  97  Ky.  748; 
Campbell  v.  Hillman,  15  B.  Mon.  (Ky.)  508,  61 
Am.  Dec.  195. 

Maine.  —  Bean  v.  Herrick,  12  Me.  262,28 
Am.  Dec.  176;  Prentiss  v.  Russ,  16  Me.  30; 
Atwood  v.  Chapman,  68  Me.  38,  28  Am.  Rep. 
5;  Sharp  v.  Ponce,  74  Me.  470;  Rhoda  v. 
Annis,  75  Me.  17,  46  Am.  Rep.  354. 

Maryland.  —  Buschman  v.  Codd,  52  Md. 
202;  Cook  v.  Gill,  83  Md.  177. 

Massachusetts.  —  Hazards.  Irwin,  18  Pick. 
(Mass.)  95;  Nowlan  v.  Cain,  3  Allen  (Mass.) 
261;  Manning  v.  Albee,  n  Allen  (Mass.)  522; 
Roberts  v.  French,  153  Mass.  60,  25  Am.  St. 
Rep.  611;  Hoist  v.  Stewart,  161  Mass.  516,  42 
Am.  St.  Rep.  442;  Brady  v.  Finn,  162  Mass. 
260;  Andrews  v.  Jackson,  168  Mass.  266. 
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Opportunity  to  Ascertain  the  Truth.  —  By  the  weight  of  authority,  and  in  reason, 
the  rule  that  a  person  who  is  voluntarily  blind  as  to  facts  concerning 
which  false  representations  are  made  cannot  complain  of  the  same,  applies 
only  where  the  parties  have  equal  present  opportunity  and  means  to 
ascertain  the  truth  at  the  time  of  the  transaction,  and  does  not  apply 
merely  because  it  is  possible  to  ascertain  the  facts.1  Indeed,  it  has  been  held 
that  a  person  is  justified  in  relying  on  a  representation  made  to  him,  in  all 
cases  where  the  representation  is  a  positive  statement  of  fact,  and  where  an 
investigation  would  be  required  to  discover  the  truth.* 

Employment  of  Another  to  Make  an  Examination.  —  If  a  party  to  whom  false  repre- 
sentations are  made  as  to  value,  quality,  and  the  like,  is  unable  to  make  an 
examination  himself  and  form  a  judgment  for  himself,  because  of  ignorance 
and  inexperience,  he  is  not  bound  to  employ  a  third  person  to  make  an 
examination  for  him.3 

Custom  to  Make  an  Examination.  —  The  fact  that  it  is  customary  for  persons  in  a 


Michigan.  —  Picard  v.  McCormick,  II  Mich. 
68;  Converse  v.  Blumrich,  14  Mich.  108,  90 
Am.  Dec.  230;  Eaton  v.  Winnie,  20  Mich.  156, 
4  Am.  Rep.  377;  Kost  v.  Bender,  25  Mich. 
515;  Jackson  v.  Collins,  39  Mich.  558;  Nowlin 
v.  Snow.  40  Mich.  699;  Jackson  v.  Armstrong, 

50  Mich.  65. 

Minnesota.  —  Faribault  v.  Sater,  13  Minn. 
223;  Kelly  v.  Rogers,  21  Minn.  146;  Burr  v. 
Willson,  22  Minn.  206;  Porter  v.  Fletcher,  25 
Minn.  493;  Olson  v.  Orton,  28  Minn.  36; 
Griffin  v.  Farrier,  32  Minn.  474;  Redding  v. 
Wright,  49  Minn.  322. 

Mississippi.  —  Oswald  v.  McGehee,  28  Miss. 
340. 

Missouri.  —  House  v.  Marshall,  18  Mo.  368; 
Wannell  v.  Kem,  57  Mo.  478;  Dunn  v.  White, 
63  Mo.  181 ;  Caldwell  v.  Henry,  76  Mo.  254; 
Cottrill  v.  Krum,  100  Mo.  397,  18  Am.  St.  Rep. 
549;  Arthur  v.  Wheeler,  etc.,  Mfg.  Co.,  12  Mo. 
App.  335- 

Nebraska,  —  Foley  v  Holtry,  43  Neb.  133; 
Olcott  v.  Bolton,  50  Neb.  779;  McKnight  v. 
Thompson,  39  Neb.  752. 

Nevada.  —  Fishback  v.  Miller,  15  New  428. 

New  Hampshire.  —  Coon  v.  Atwell,  46  N.  H. 
510;  Stewart  v.  Stearns,  63  N.  H.  99,  56  Am. 
Rep.  496. 

New  Jersey. — Wise  v.  Fuller,  29  N.  J.  Eq. 
257- 

New  York.  —  Sherman  v.  Johnson,  56  Barb. 
(N.  Y.)  59;  Lefever  v.  Lefever,  30  N.  Y.  27; 
Smith  v.  Countryman,  30  N.  Y.  681;  Schu- 
maker  v.  Mather,  133  N.  Y.  590,  affirming 
(Supreme  Ct.)  14  N.  Y.  Supp.  411. 

North  Carolina.  —  Walsh  v.  Hall,  66  N.  Car. 
233.  Compare  Saunders  v.  Hatterman,  2  I  red. 
L.  (24  N.  Car.)  32,  37  Am.  Dec.  404. 

North  Dakota.  —  Fargo  Gas,  etc., 
Fargo  Gas,  etc.,  Co.,  4  N.  Dak.  219. 

Oregon.  —  Smith    v.    Griswold,  6 
440. 

Pennsylvania.  —  Hexter  v.  Bast,  125  Pa.  St. 
52,  11  Am.  St.  Rep.  874;  Sutton  v.  Morgan, 
158  Pa.  St.  204,  38  Am.  St.  Rep.  841 ;  Brotherton 
v.  Reynolds,  164  Pa.  St.  134. 

Rhode  Island.  —  Handy  v.  Waldron,  18  R.  I. 
567,  49  Am.  St.  Rep.  794. 

South  Carolina.  —  Ruberg  v.  Brown,  50  S. 
Car.  397. 

Texas.  —  Mitchell  v.  Zimmerman,  4  Tex.  75, 

51  Am.  Dec.  717;  Henderson  v.  San  Antonio, 
etc.,  R.  Co.,  17  Tex.  560,  67  Am.  Dec.  675; 


Co.  v. 
Oregon 


Griffeth  v.  Hanks,  46  Tex.  217;  Labbe  v.  Cor- 
bett,  69  Tex.  503;  Farmer  v.  Randel,  (Tex. 
Civ.  App.  1894)  28  S.  W.  Rep.  384. 

Vermont.  —  Adams  v.  Soule,  33  Vt.  538; 
Chamberlain  v.  Rankin,  49  Vt.  133. 

Virginia.  —  Brown  v.  Rice,  26  Gratt.  (Va.) 
473;  Wilson  v.  Carpenter,  91  Va.  183;  Hull  v. 
Fields,  76  Va.  594. 

Washington.  —  Tacoma  v.  Tacoma  Light, 
etc.,  Co.,  17  Wash.  458,  reversing  on  rehearing 
16  Wash.  288. 

Wisconsin.  —  Paetz  v.  Stoppleman,  75  Wis. 
510. 

1.  Sufficiency  of  Opportunity  to  Ascertain  the 
Truth.  —  Smith  v.  Griswold,  6  Oregon  440. 
See  also  Morehead  v.  Eades,  3  Bush  (Ky.)  121. 

One  who  purchases  or  takes  in  exchange 
stock  in  a  corporation  is  entitled  to  rely  upon 
representations  as  to  its  value  and  as  to  the 
solvency  and  business  of  the  corporation 
where  the  corporation  is  located  at  a  consider- 
able distance.    Ross  v.  Hobson,  131  Ind.  166. 

Representations  as  to  Distant  Property.  — 
"  Where  the  representations  relate  to  a  matter 
of  fact,  it  is  not  invariably  true  that  there  can 
be  no  fraud,  if  the  other  party  had  an  oppor- 
tunity or  convenient  opportunity  to  detect  the 
falsehood.  Thus,  a  man  cannot,  in  ray  judg- 
ment, escape  liability  for  false  and  fraudulent 
representations  that  he  owns  a  parcel  of  land, 
because  the  other  party  had  '  convenient  op- 
portunity '  to  examine  the  record.  Nor  can  he 
escape  liability  for  positive  and  wilful  misrep- 
resentations as  to  the  quality  of  land,  because 
the  other  party  had  an  opportunity,  by  rail- 
road or  otherwise,  to  go  a  distance  of  five 
miles  or  five  hundred,  and  examine,  for  him- 
self, the  character  of  the  land."  Per  Dillon, 
J.,  in  Bondurant  v.  Crawford,  22  Iowa  40. 
And  see  Sellar  v.  Clelland,  2  Colo.  532;  Bean 
v.  Herrick,  12  Me.  262,  28  Am.  Dec.  176; 
Griffin  v.  Farrier,  32  Minn.  474.  Contra, 
Saunders  v.  Hatterman,  2  Ired.  L.  (24  N.  Car.) 
32,  37  Am.  Dec.  404.  See  also  infta,  this  sec- 
tion, Particular  Representations  —  Representa- 
tions as  to  Quality  or  Condition  of  Property. 

2.  Foley  v.  Holtry,  43  Neb.  133;  Olcott  v. 
Bolton,  50  Neb.  779.  And  see  infra,  this  sub- 
division. Doctrine  that  Inquiry  Is  Arot  A'ecessary 
if  Representation  Is  Positive. 

3.  Employment  of  Third  Person  to  Make  an  Ex- 
amination.—  Stewart  v.  Stearns,  63  N.  H.  99, 
56  Am.  Rep.  496. 
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particular  trade  to  examine  an  article  does  not  estop  one  from  complaining  of 
positive  false  and  fraudulent  representations  as  to  its  quality.1 

11.  Doctrine  that  Inquiry  Is  Not  Necessary  if  Representation  Is  Positive.  — 
Some  of  the  courts  and  many  individual  judges  have  gone  so  far  as  to  lay 
down  the  rule  broadly,  that  a  person  is  entitled  to  relief  on  the  ground  of 
fraud  in  the  case  of  positive  false  representations,  intended  to  be  relied  upon 
and  to  deceive,  notwithstanding  he  had  a  present  opportunity  of  discovering 
that  the  representations  were  false,  and  might  have  known  the  truth  by  proper 
examination  and  inquiry,  and  notwithstanding  his  means  of  knowledge  were 
equal  to  those  of  the  other  party.2  Though  there  are  decisions  to  the  con- 
trary, this  view  is  supported  by  the  better  reason,  and  is  in  accord  with  the 
unmistakable  drift  of  opinion  as  shown  by  the  later  cases.3  This  doctrine  is 
held  in  the  later  English  cases.4 

12.  Relation  of  Trust  or  Confidence  —  a.  In  General.  —  The  rule  that  a 
person  is  guilty  of  negligence  in  relying  upon  statements  as  to  value,  quality, 
prospects,  and  the  like,  when  he  is  in  a  position  to  ascertain  the  truth  by  the 
exercise  of  reasonable  diligence,  does  not  apply  where  the  parties  occupy  a 
relation  of  trust  or  confidence.5 

b.  PARTICULAR  RELATIONS  —  Trustee  and  Beneficiary,  Principal  and  Agent,  Partners, 
etc  —  For  example,  it  does  not  apply  where  a  trustee  makes  false  representa- 
tions to  his  cestui  que  trust,6  or  where  an  agent  makes  such  representations  to 
his  principal,  and  thereby  obtains  an  advantage.7  Nor  does  the  general  rule 
apply  when  the  parties  occupy  the  relation  of  partners,8  or  of  attorney  and 


1.  Effect  of  Custom  to  Examine  Article.  — 

Chamberlain  v.  Rankin,  49  Vt.  133. 

2.  Doctrine  that  No  Inquiry  Necessary  Where 
Representation  Is  Positive  —  Alabama.  —  Bur- 
roughs v.  Pacific  Guano  Co.,  81  Ala.  258. 

Arkansas.  —  Goodwin  v.  Robinson,  30  Ark. 
540;  Gammill  v.  Johnson,  47  Ark.  335.  And  see 
Matlock  v.  Reppy,  47  Ark.  148. 

Colorado.  —  Lahay  v.  City  Nat.  Bank,  15 
Colo.  339,  22  Am.  St.  Rep.  407;  Goodale  v. 
Middaugh,  8  Colo.  App.  223. 

Connecticut.  —  Sherwood  v.  Salmon,  5  Day 
(Conn.)  439,  5  Am.  Dec.  167. 

Illinois.  —  Linington  v.  Strong,  107  111.  295. 

Indiana.  —  Kramer  v.  Williamson,  135  Ind. 
655.  And  see  Matlock  v.  Todd,  19  Ind. 
130. 

Iowa.  — ■  Gardner  v.  Trenary,  65  Iowa  646. 

Kansas.  —  Bowman  v.  Germy,  23  Kan.  306; 
McKee  v.  Eaton,  26  Kan.  226;  Stevens  v.  Mat- 
thewson,  45  Kan.  594;  Davis  v.  Jenkins,  46 
Kan.  19;  Speed  v.  Hollingsworth,  54  Kan. 
436. 

Massachusetts.  —  Roberts  v.  French,  153 
Mass.  60,  25  Am.  St.  Rep.  611. 

Minnesota.  —  Maxfield  v.  Schwartz,  43  Minn. 
221;  Redding  v.  Wright,  49  Minn.  322;  Erick- 
son  7'.  Fisher.  51  Minn.  300;  Shrimpton  v. 
Philbrick,  53  Minn.  366. 

Mississippi. — Oswald  v.  McGehee,  28  Miss. 
340. 

Missouri.  — Caldwell  v.  Henry,  76  Mo.  254; 
Cottrill  v.  Krum,  100  Mo.  397,  18  Am.  St. 
Rep.  549. 

Nebraska.  —  Runge  v.  Brown,  23  Neb.  817; 
Foley  v.  Holtry,43  Neb.  133;  Olcott  v.  Bolton, 
50  Neb.  779. 

New  York.  —  Brown  v.  Post,  1  Hun  (N.  Y.) 
303,  affirmed,  without  opinion,  in  62  N.  Y.  651; 
Albany  City  Sav.  Inst.  v.  Burdick,  87  N.  Y. 
40;  Smith  v.  Smith,  (City  Ct.)  11  N.  Y.  Supp. 
630,  affirmed,  without  opinion,  in  134  N.  Y.  62, 
30  Am.  St.  Rep.  617;  Schumaker  v.  Mather, 


(Supreme  Ct.)  14  N.  Y.  Supp.  411,  133  N.  Y. 
590;  Mead  v.  Bunn,  32  N.  Y.  275. 

North  Dakota.  —  Fargo  Gas,  etc.,  Co.  v. 
Fargo  Gas,  etc.,  Co.,  4  N.  Dak.  219. 

South  Dakota.  —  National  Bank  v.  Taylor,  5 
S.  Dak.  99.  And  see  Davenport  v.  Buchanan, 
6  S.  Dak.  376. 

Texas.  —  Labbe  v.  Corbett,  69  Tex.  503. 

Virginia.  —  Brown  v.  Rice,  26  Gratt.  (Va.) 
473;  Lowe  v.  Trundle,  78  Va.  65;  Wilsons. 
Carpenter,  91  Va.  183. 

IVashington.  —  Tacoma  v.  Tacoma  Light, 
etc.,  Co.,  17  Wash.  458,  reversing  on  rehear- 
ing 16  Wash.  288. 

IVisconsin.  —  Warder,  etc.,  Co.  v.  Whitish, 
77  Wis.  430;  Barndt  v.  Frederick,  78  Wis.  1. 

3.  See  the  opinion  of  Judge  Corliss  in  the 
late  case  of  Fargo  Gas,  etc.,  Co.  z-.  Fargo  Gas, 
etc.,  Co.,  4  N.  Dak.  219. 

4.  Rule  in  England  and  Canada.  —  Reynell  v. 
Sprye,  1  De  G.  M.  &  G.  656;  Barr  v.  Doan,  45 
U.  C.  Q.  B.  491.  See  to  the  same  effect.  New 
Brunswick,  etc.,  R.,  etc.,  Co.  v.  Conybeare  9 
H.  L.  Cas.  742,  per  Lord  Chelmsford;  Red- 
grave v.  Hurd,  20  Ch.  Div.  1,  explaining  Att- 
wood  v.  Small,  6  CI.  &  F.  232. 

5.  Relation  of  Trust  or  Confidence.  — Jeffries  v. 
Wiester,  2  Sawy.  (U.  S.)  135;  Cheney  v.  Glea- 
son,  125  Mass.  166;  Pomeroy  v.  Benton,  57 
Mo.  531  ;  Davenport  v.  Buchanan,  6  S.  Dak. 
376;  Wells  v.  McGeoch,  71  Wis.  196. 

6.  Trustee  and  Cestui  Que  Trust.  —  See  the  title 
Trust  and  Trustees. 

7.  Principal  and  Agent.  —  Jeffries  v.  Wiester, 
2  Sawy.  (U.  S.)  135.  See  also  Cheney  v.  Glea- 
son,  125  Mass.  166;  King  v.  Sioux  City  Loan, 
etc.,  Co.,  76  Iowa  11. 

For  a  full  treatment  of  this  point,  see  the 
title  Agency,  vol.  1,  p.  10S1. 

8.  Partners. —  Pomeroy  v.  Benton.  57  Mo. 
531;  Davenport  v.  Buchanan,  6  S.  Dak.  376. 

For  a  full  treatment  of  the  question  as  ap- 
plied to  partners,  see  the  title  Partnership. 
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client,1  or  where  they  are  jointly  entering  into  a  business  enterprise,  as  in  form- 
ing a  corporation  or  partnership.2 

Husband  and  Wife,  Parent  and  Child,  Guardian  and  Ward. —  Under  ordinary  circum- 
stances, husband  and  wife  occupy  such  a  relation  of  confidence  that  the  wife 
may  rely  upon  representations  made  by  her  husband.3  The  same  is  true 
where  the  parties  occupy  the  relation  of  parent  and  child,4  or  that  of  guardian 
and  ward.8 

c.  Confidence  Actually  Reposed.  —  This  principle  may  apply  even 
where  there  is  no  such  recognized  trust  or  confidential  relation  as  those  above 
mentioned.  When  one  of  the  parties  to  a  contract  places  a  known  trust  and 
confidence  in  the  other,  any  misrepresentation  by  the  party  confided  in,  with 
respect  to  a  material  fact,  and  constituting  an  inducement  to  the  other  party, 
by  which  an  undue  advantage  is  taken  of  him,  is  regarded  as  a  fraud.6  The 
same  is  true  where  the  circumstances  are  such  that  one  of  the  parties  must 
necessarily  trust  in  the  representations  of  the  other.7 

13.  Artifice  to  Prevent  Inquiry  or  Knowledge. —  In  no  case  can  a  person 
escape  responsibility  for  false  representations,  on  the  ground  that  the  other 
party  was  negligent  in  relying  on  them,  if,  in  addition  to  making  the  repre- 
sentations, he  resorted  to  artifice  which  was  reasonably  calculated  to  induce 
the  other  party  to  forego  making  inquiry  or  examination  for  himself,  or  to 
prevent  him  from  ascertaining  the  truth,  and  which  has  this  effect.8 


1.  Attorney  and  Client.  —  See  Reed  v.  Peter- 
son, 91  111.  288.  And  see  the  title  Attorney 
and  Client,  vol.  3,  p.  332. 

2.  Persons  Jointly  Entering  into  Business  Enter- 
prise.—  Teachout  v.  Van  Hoesen,  76  Iowa  113. 
See  the  titles  Officers  and  Agents  of  Pri- 
vate Corporations;  Partnership;  Promot- 
ers. 

3.  Husband  and  Wife. — See  the  title  Hus- 
band and  Wife. 

After  Suit  by  Wife  for  Divorce.  —  This  is  not 
true  after  the  wife  has  commenced  a  suit  for 
divorce.  After  this,  her  relation  to  her  hus- 
band becomes  sufficiently  hostile  to  put  her  in 
the  position  of  any  other  person  with  respect 
to  the  necessity  of  making  efforts  to  test  the 
truth  of  representations  made  by  her  husband. 
Champion  v.  Woods,  79  Cal.  17,  12  Am.  St. 
Rep  126. 

4.  Parent  and  Child.  —  Seeley  v.  Price,  14 
Mich.  541.    See  the  title  Parent  and  Child. 

5.  Guardian  and  Ward.  —  See  the  title  Guard- 
ian and  Ward. 

6.  Known  Trust  and  Confidence  Actually  Ee- 
posed  —  England.  —  Haygarth  v.  Wearing,  L. 
R.  12  Eq.  320. 

Arkansas.  —  Hanger  v.  Evins,  38  Ark.  334. 
Colorado.  —  Baum  v.  Holton,  4  Colo.  App. 
406. 

Illinois.  —  Nolte  v.  Reichelm,  96  111.  425. 

Indiana. — Shaeffer  v.  Sleade,  7  Blackf. 
(Ind.)  178;  Peter  v.  Wright,  6  Ind.  183;  Harris 
v.  McMurray,  23  Ind.  9. 

Io7va.  —  King  v.  Sioux  City  Loan,  etc.,  Co., 
76  Iowa  11;  Teachout  v.  Van  Hoesen,  76  Iowa 
113. 

Maine.  —  Bean  v.  Herrick,  12  Me.  262,  28 
Am.  Dec.  176. 

Massachusetts.  —  Brady  v.  Finn,  162  Mass. 
260;  Kilgore  v.  Bruce,  166  Mass.  136. 

Michigan.  —  Eaton  v.  Winnie,  20  Mich.  156, 
4  Am.  Rep.  377. 

Missouri.  —  Cahn  v.  Reid,  18  Mo.  App.  115. 

New  York.  —  Smith  s.  Countryman,  30  N. 
Y.  681 ;  Smith  v.  Smith,  134  N.  Y.  62,  30  Am. 


St.  Rep.  617;  Drake  v.  Grant,  (Supreme  Ct.)  4 
N.  Y.  Supp.  899. 

Oregon.  — Smith  v.  Griswold,  6  Oregon  440. 
Rhode  Island.  —  Fisher  v.  Budlong,  10  R.  I. 
525. 

7.  Trust  and  Confidence  Necessarily  Eeposed.  — 

Stanley  v.  Robinson,  1  Russ.  &  M.  527;  Sellar 
v.  Clelland,  2  Colo.  532;  Endsley  v.  Johns. 
120  111.  469,  60  Am.  Rep.  572,  affirming-  17  111. 
App.  466,  and  distinguishing  Schwabacker  v. 
Riddle,  99  111.  343;  Shaeffer  v.  Sleade,  7  Blackf. 
(Ind.)  178;  Armstrongs.  White,  9  Ind.  App.  588; 
Elerick  v.  Reid,  54  Kan.  579;  Atwood  v.  Chap- 
man, 68  Me.  38,  28  Am.  Rep.  5;  Picard  v.  Mc- 
Cormick,  11  Mich.  68;  Cahn  v.  Reid,  18  Mo. 
App.  115;  Stewart  v.  Stearns,  63  N.  H.  99,  56 
Am.  Rep.  496;  Powell  v.  Flechter,  (C.  PI.)  18 
N.  Y.  Supp.  451,  19  N.  Y.  Supp.  911;  Fisher  v. 
Budlong,  10  R.  I.  525. 

8.  Artifice  to  Prevent  Inquiry  or  Knowledge  — 
United  States.  —  Henderson  v.  Henshall,  54 
Fed.  Rep.  320. 

Arkansas.  —  Hanger  v.  Evins,  38  Ark.  334. 
California.  —  Roseman  v.  Canovan,  43  Cal. 
no;  Hanscom  v.  Drullard,  79  Cal.  234. 
Georgia.  —  Cheney  v.  Powell,  88  Ga.  629. 
Illinois.  —  Kenner  v.  Harding,  85  111.  264,  28 
Am.  Rep.  615. 

Indiana.  —  Matlock  v.  Todd,  19  Ind.  130; 
Harris  v.  McMurray,  23  Ind.  9;  McAroy  v. 
Wright,  25  Ind.  22;  Nysewander  v.  Lowman, 
124  Ind.  585. 

Massachusetts.  —  Manning  v.  Albee,  11  Allen 
(Mass.)  520;  Brady  v.  Finn,  162  Mass.  260; 
Way  v.  Ryther,  165  Mass.  226. 

Minnesota.  —  Burr  v.  Willson,  22  Minn.  206. 
Arew  Hampshire.  —  Stewart  v.  Stearns,  63  N. 
H.  99,  56  Am.  Rep.  496. 

New  York.  —  Weidner  v.  Phillips,  39  Hun 
(N.  Y.)  1,  {reversed  on  another  point  in  114  N. 
Y.  458);  Chrysler  v.  Canaday,  90  N.  Y.  272,  43 
Am.  Rep.  166. 

North  Carolina.  —  Hill  v.  Brower,  76  N.  Car. 
124;  Blacknall  v.  Rowland,  108  N.  Car.  554. 
Pennsylvania.  —  Sutton  v.  Morgan,  158  Pa. 
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14.  Representations  by  Third  Persons  —  Collusion.  —  Even  though  the  circum- 
stances may  be  such  that  a  party  to  negotiations  would  have  no  right  to  rely, 
without  inquiry  or  examination,  upon  representations  by  the  other  party  as 
to  value,  quality,  and  the  like,  the  general  rule  does  not  apply  if  the  represen- 
tations are  made,  not  by  the  other  party,  but  by  some  third  person  who  is 
apparently  disinterested.1 

The  Reason  is  that  the  position  of  the  parties  is  not  antagonistic,  as  in  the 
case  of  the  parties  to  the  contract.8 

This  Distinction  Applies,  both  where  it  is  sought:  to  hold  the  other  party  to  the 
contract  responsible  because  of  collusion  between  him  and  the  person  making 
the  representation,3  and  when  an  action  is  brought  against  the  latter  for 
his  fraud.4 

15.  Particular  Representations.  —  The  general  rules  and  exceptions  above 
stated  are  well  settled  in  most  jurisdictions,  but  the  courts  have  not  always 
agreed  in  their  application  to  particular  representations. 

a.  Statements  of  Opinion  and  of  Law.  —  It  has  been  shown  in  pre- 
vious sections  that  a  person  ordinarily  has  no  right  to  rely  on  statements 
amounting  to  mere  expressions  of  opinion,  or  on  representations  as  to  the  law. 
and  the  exceptions  have  been  pointed  out.5 

b.  Representations  as  to  Value.  —  It  is  no  doubt  agreed  that,  as  a 
general  rule,  if  parties  are  dealing  at  arm's  length  and  on  equal  terms,  state- 
ments as  to  value  made  by  one  to  the  other,  even  when  not  mere  expressions 
of  opinion,6  cannot  be  relied  upon ;  and  that  they  will  not  amount  to  fraud, 
though  known  to  be  false  by  the  party  making  them,  and  acted  upon  by  the 
party  to  whom  they  are  made.'7 


St.  204,  38  Am.  St.  Rep.  841;  Brotherton  v. 
Reynolds,  164  Pa.  St.  134. 

Wisconsin.  —  Castenholz  v.  Heller,  82  Wis. 

30. 

1.  Representations  by  Third  Persons.  —  Kenner 
v.  Harding,  85  111.  264,  28  Am.  Rep.  615; 
Endsley  v.  Johns,  120  111.  46Q,  60  Am.  Rep. 
572;  Medbury  v.  Watson,  6  Met.  (Mass.)  246, 
39  Am.  Dec.  726;  Busterud  Farrington,  36 
Minn.  320;  Adams  v.  Soule,  33  Vt.  538. 

2.  The  Distinction  and  Its  Reason.  —  Medbury 
v.  Watson,  6  Met.  (Mass.)  246,  39  Am.  Dec. 
726. 

3.  Application  of  This  Rule  —  Responsibility  of 
Other  Party  to  Contract.  —  Kenner  v.  Harding, 
85  111.  204,  28  Am.  Rep.  615.  See  also  Mag- 
gart  v.  Freeman,  27  Ind.  531. 

In  Adams  v.  Soule,  33  Vt.  538,  it  was  held 
that  if  the  owner  of  a  lease  employs  another  to 
greatly  exaggerate  its  value  to  the  landlord, 
and  to  agree  to  purchase  the  whole  property 
of  him  at  more  than  its  value,  if  he  will  buy 
the  lease  from  the  owner,  for  the  purpose  of 
defrauding  the  landlord  into  a  purchase  of  the 
lease,  such  exaggerated  statements  of  its  value 
cannot  be  excused  as  mere  "  purring." 
"  Neither,"  said  the  court,  in  this  case,  "  does 
the  readiness  with  which  the  landlord  caught 
at  the  bait,  though  he  knew  the  price  at  which 
the  other  party  proposed  to  purchase  was  too 
high,  excuse  the  fraud  on  the  part  of  the  con- 
federates." 

Representation  by  Person  Referred  to. —  If  the 

owner  of  land,  to  induce  another  to  purchase 
the  same,  not  only  misrepresents  the  value 
himself,  but  fraudulently  refers  the  other  to  a 
third  person  in  order  that  the  latter  may  make 
like  false  representations,  he  is  responsible  for 
the  same,  and  is  guilty  of  a  fraud  if  the  other 


party  relies  on  such  representations,  and  re- 
frains from  making  an  examination.  Wither- 
wax  v.  Riddle,  121  111.  140. 

4.  Action  Against  the  Third  Person.  —  An  ac- 
tion lies  against  a  third  person  for  false 
affirmations  to  the  purchaser  of  property  re- 
specting its  value  and  the  price  paid  for  it  by 
the  vendor,  accompanied  by  promises  to  aid  the 
purchaser  in  getting  it  at  that  price,  where 
the  person  making  such  affirmations  knows 
them  to  be  false  and  makes  them  with  intent 
to  defraud,  and  the  purchaser  confiding  there- 
in purchases  the  property  at  a  price  beyond 
its  real  value,  though  no  action  would  lie 
against  the  vendor  for  similar  affirmations. 
Medbury  v.  Watson,  6  Met.  (Mass.)  246,  39 
Am.  Dec.  726.  See  also  Manning  v.  Albee,  n 
Allen  (Mass.)  520;  Endsley  v.  Johns,  120  111. 
469,  60  Am.  Rep.  572;  Busterud  v.  Farrington, 
36  Minn.  320. 

5.  Statements  of  Opinion  and  Representations  of 
Law.  —  See  supra,  this  title,  Character  of  Rep- 
resentation as  One  of  Fact. 

6.  Misrepresentations  as  to  Value.  —  See  supra, 
this  title.  Character  of  Representation  as  One  of 
Fact —  Statements  of  Opinion  and  Prediction. 

1.  England.  —  Harvey  v.  Young,  Yelv.  20. 

California.  — Cruess  v.  Fessler,  39  Cal.  336; 
Lion  v.  McClory,  106  Cal.  623. 

Colorado.  —  Mayo  v.  Wahlgreen,  9  Colo. 
App.  506. 

Delaware. —  Pearce  v.  Carter,  3  Houst. 
(Del.)  385. 

Georgia.  —  Collier  z:  Harkness,  26  Ga.  362, 
71  Am.  Dec.  216. 

Illinois.  —  Noetling  v.  Wright,  72  111.  390; 
Schramm  v.  O'Connor,  98  111.  539;  Dillman  v. 
Nadlehoffer,  119  111.  567;   Endsley  v.  Johns, 
120  111.  469,  60  Am.  Rep.  572;  Welling  v. 
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Market  Price  or  Value  —  Where  Parties  Deal  on  Equal  Footing. —  Representations  as 
to  the  market  price  or  value  of  a  commodity  arc  within  this  rule,  when  the 
parties  are  dealing  at  arm's  length  and  on  equal  terms.1 

Parties  Not  Dealing  at  Arm's  Length  and  on  Equal  Terms.  —  The  rule  does  not  apply, 
however,  when  there  is  a  relation  of  trust  and  confidence  between  the  parties,* 
nor  generally  when  they  are  not  dealing  on  equal  terms,  as  where  the  value  is, 
or  is  represented  and  believed  to  be,  peculiarly  within  the  knowledge,  or  means 
of  knowledge,  of  the  party  making  the  representation,3  or  in  any  other  case 
where,  from  the  nature  and  subject-matter  of  the  transaction,  reliance  on  the 


Schiller,  27  111.  App.  284;  Wightman  v. 
Tucker,  50  111.  App.  75;  Van  Velsor  v.  See- 
berger,  59  111.  App.  322. 

Indiana. — Cronk  v.  Cole,  10  Ind.  485; 
Hunter  v.  McLaughlin,  43  Ind.  38;  Cagney  v. 
Cuson,  77  Ind.  494;  Kennedy  v.  Richardson, 
70  Ind.  524. 

Iowa.  —  Bell  v.  Byerson,  1 1  Iowa  233,  77  Am. 
Dec.  142;  Longshore  v.  Jack,  30  Iowa  298; 
Dawson  v.  Graham,  48  Iowa  378;  Hoffman  v. 
Wilhelm,  68  Iowa  510. 

Kentucky.  —  Moore  v.  Turbeville,  2  Bibb 
(Ky.)  602,  5  Am.  Dec.  642;  Peak  v.  Gore,  15 
Ky.  L.  Rep.  278,  94  Ky.  533. 

Maine.  —  Holbrook  v.  Connor,  60  Me.  578, 
11  Am.  Rep.  212. 

Massachusetts.  —  Medbury  v.  Watson,  6  Met. 
(Mass.)  246,  39  Am.  Dec.  726;  Veasey  v.  Doton, 
3  Allen  (Mass.)  380;  Brown  v.  Castles,  11  Cush. 
(Mass.)  348;  Cooper  v.  Lovering,  106  Mass. 
77;  Parker  v.  Moulton,  114  Mass.  99,  19  Am. 
Rep.  315;  Poland  v.  Brownell,  131  Mass.  138, 
41  Am.  Rep.  215;  Kimball  v.  Bangs,  144  Mass. 
321. 

Michigan.  —  Bristol  v.  Braidwood,  28  Mich. 
191;  Allison  v.  Ward,  63  Mich.  128;  Walker  v. 
Casgrain,  101  Mich.  604. 

Minnesota.  —  Cochrane  v.  Halsey,  25  Minn. 
52. 

Mississippi. — Anderson  v.  Hill,  12  Smed.  & 
M.  (Miss.)  679,  51  Am.  Dec.  130. 

Missouri.  —  Cahn  v.  Reid,  18  Mo.  App.  115; 
Brownlow  v.  Wollard,  61  Mo.  App.  124. 

Nebraska.  —  McKnight  v.  Thompson,  39 
Neb.  752. 

New  Hampshire.  —  Page  v.  Parker,  43  N.  H. 
363,  80  Am.  Dec.  172. 

New  Jersey.  —  Leddel  v.  Starr,  20  N.  J.  Eq. 
274. 

New  York.  —  Davis  v.  Meeker,  5  Johns.  (N. 
Y.)  354;  Ellis  v.  Andrews,  56  N.  Y.  83,  15  Am. 
Rep.  379:  Chrysler  v.  Canaday,  90  N.  Y.  272, 
43  Am.  Rep.  166;  Furman  v.  Titus,  40  N.  Y. 
Super.  Ct.  284. 

North  Carolina. — Saunders  v.  Hatterman,  2 
Ired.  L.  (24  N.  Car.)  32,  37  Am.  Dec.  404; 
Conly  v.  Coffin,  115  N.  Car.  563. 

Pennsylvania.  —  Rockafellow  v.  Baker,  41 
Pa.  St.  319,  80  Am.  Dec.  624;  Geddes's  Ap- 
peal, 80  Pa.  St.  442;  Byrne  v.  Stewart,  124  Pa. 
St.  450. 

Virginia.  —  Houghton  v.  Graybill,  82  Va. 
573- 

Wisconsin.  —  Mosher  v.  Post,  89  Wis.  602; 
Farr  v.  Peterson,  qi  Wis.  182. 

The  Leading  Case  on  this  point  is  Harvey  v. 
Young,  Yelv.  20,  decided  in  the  time  of  Queen 
Elizabeth.  In  this  case,  the  plaintiff  alleged 
that  the  defendant  assured  him  that  a  certain 


term  of  years  which  he  proposed  to  sell  to  him 
was  worth  one  hundred  and  fifty  pounds,  when, 
in  fact,  it  was  worth  but  one  hundred  pounds; 
and  after  verdict  for  the  plaintiff  in  an  action 
for  the  deceit  the  judgment  was  arrested  upon 
the  ground  that  it  was  the  plaintiff's  folly  to 
give  credit  to  such  an  assertion. 

1.  Representations  as  to  Market  Price  Value.  — 
Pearce  v.  Carter,  3  Houst.  (Del.)  385;  Cronk 
v.  Cole,  10  Ind.  485;  Bell  v.  Byerson,  11  Iowa 
233>  77  Am.  Dec.  142;  Graffenstein  v.  Epstein, 
23  Kan.  443,  33  Am.  Rep.  171;  Burns  v.  Ma- 
hannah,  39  Kan.  87. 

"  It  cannot  be  said  that  the  market  value  of 
a  commodity  is  peculiarly  within  the  knowl- 
edge of  one  person  more  than  another,  as  the 
channels  of  information  are  equally  open  to 
all;  and  a  party  to  a  contract  of  sale  of  1  mar- 
ketable commodity,  has  no  right  to  rely  upon 
the  representations  of  the  other  party  touching 
the  market  value  of  that  commodity."  Cronk 
v.  Cole,  10  Ind.  485. 

2.  Relation  of  Trust  and  Confidence.  —  Hay- 
garth  v.  Wearing,  L.  R.  12  Eq.  320;  Baum  v. 
Holton,  4  Colo.  App.  406;  Cheney  v.  Gleason, 
125  Mass.  166.  And  see  supra,  this  section, 
Relation  of  Trust  or  Confidence. 

3.  Value  Peculiarly  Within  Knowledge  of  Party 
Making  Representation  —  E?igland.  —  Haygarth 
v.  Wearing,  L.  R.  12  Eq.  320. 

California.  —  Woodland  Bank  v.  Hiatt,  58 
Cal.  234. 

Colorado.  —  Baum  v.  Holton,  4  Colo.  App. 
406. 

Illinois.  —  Hicks  v.  Stevens,  121  111.  186. 

Indiana.  —  Maggart  v.  Freeman,  27  Ind. 
531;  Nysewander  v.  Lowman,  124  Ind.  585; 
Bloomer  v.  Gray,  10  Ind.  App.  326. 

Maryland.  —  Cook  v.  Gill,  83  Md.  177. 

Massachusetts.  —  Andrews  v.  Jackson,  168 
Mass.  266. 

Michigan.  —  Picard  v.  McCormick,  11  Mich. 
68;  Kost  v.  Bender,  25  Mich.  515;  Nowlin  v. 
Snow,  40  Mich.  699. 

Missouri.  —  Wannell  v.  Kern,  57  Mo.  478; 
Cahn  v.  Reid,  18  Mo.  App.  115. 

Nebraska.  —  McKnight  v.  Thompson,  39 
Neb.  752. 

New  York.  —  Weidner  v.  Phillips,  39  Hun 
(N.  Y.)  1,  reversed  on  another  point  in  114  N. 
Y.  458;  Yeomans  v.  Bell,  79  Hun  (N.  Y.)  215; 
Schwenk  v.  Naylor,  102  N.  Y.  683,  2  N.  Y.  St. 
Rep.  477;  Powell  v.  Flechter,  (C.  PI.)  18  N.  Y. 
Supp.  451,  19  N.  Y.  Supp.  911. 

South  Carolina.  —  Ruberg  v.  Brown,  50  S. 
Car.  397. 

And  see  supra,  this  section.  Facts  Peculiarly 
Within  Party' s  Knowledge  or  Means  of  Knowl- 
edge. 
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representation  is  clearly  expected  or  intended.1 

Property  Situated  at  a  Distance.  —  Thus,  by  the  weight  of  authority,  the  general 
rule  does  not  apply  when  the  property  is  situated  at  a  considerable  distance, 
and  the  representation  induces  the  party  to  whom  it  is  made  to  refrain  from 
examining  it.a 

Artifice  to  Prevent  Inquiry  or  Examination.  —  Nor  does  the  rule  apply  where,  by  the 
artifice  and  fraud  of  the  party  making  the  representation,  the  other  party  is 
prevented  from  making  inquiries  which  he  would  otherwise  make.3 

Eepresentations  as  to  Facts  Affecting  Value.  —  The  general  rule  that  representations 
as  to  value  cannot  be  relied  upon  does  not  apply  to  false  representations  as  to 
extrinsic  facts  affecting  value.4 

Eepresentations  by  Third  Persons.  —  And  it  does  not  apply  when  the  representa- 
tion is  made,  not  by  the  other  party  to  the  contract,  but  by  a  third  person.5 

c.  Representations  as  to  Rental,  Income,  or  Profits. —A  repre- 
sentation by  the  vendor,  mortgagor,  or  lessor  of  property  as  to  the  amount  for 
which  it  has  been  or  is  rented,  or  as  to  the  income  therefrom,  is  not  on  the 
same  footing  as  bare  representations  as  to  value.  Such  representation  is  in 
relation  to  a  fact  which  may  be  supposed  to  lie  peculiarly  within  the  knowl- 
edge of  the  parly  making  it,  so  that  it  may  be  relied  upon;  and  if  it  is  false 
and  known  to  be  false,  it  may  amount  to  fraud.6  The  same  is  true  of  repre- 
sentations as  to  the  past  profits  realized  from  a  business  or  from  property.7 


1.  Eepresentations  by  Parties  Engaged  in  Nego- 
tiating Loans.  —  Thus  the  rule  that  false  repre- 
sentations as  to  the  value  of  property  cannot 
be  made  the  basis  for  the  recovery  of  damages 
for  fraud  and  deceit,  does  not  apply  where  a 
person  or  corporation,  engaged  in  the  business 
of  negotiating  loans,  deliberately  prepares  a 
false  statement  as  to  the  value  of  lands  to  be 
mortgaged,  and  by  means  thereof  obtains 
loans  from  persons  who  do  not  examine  the 
land.  King  v.  Sioux  City  Loan,  etc.,  Co.,  76 
Iowa  11.  See  also  Cruess  v.  Fessler,  39  Cal. 
336;  Campbell  v.  Fleming,  1  Ad.  &  El.  40,  28 
E.  C.  L.  2o. 

2.  Eepresentations  as  to  Distant  Property.  — 
Witherwax  v.  Riddle,  121  111.  140;  Harris  v. 
McMurray,  23  Ind.  9;  King  v.  Sioux  City 
Loan,  etc.,  Co.,  76  Iowa  11 ;  Morgan  v. 
Dinges,  23  Neb.  273,  8  Am.  St.  Rep.  121; 
Cressler  v.  Rees,  27  Neb.  515,  20  Am.  St.  Rep. 
6qi;  McKnight  v.  Thompson,  39  Neb.  752; 
Simar  v.  Canaday,  53  N.  Y.  298,  13  Am.  Rep. 
523.  Contra,  Saunders  v.  Hatterman,  2  Ired. 
L.  (24  N.  Car.)  32,  37  Am.  Dec.  404.  And  see 
infra,  this  section,  Representations  as  to  Quality 
or  Condition  of  Property. 

3.  See  supra,  this  section,  Artifice  to  Prevent 
Inquiry  or  Knowledge. 

4.  Eepresentations  as  to  Extrinsic  Facts  Affect- 
ing Value.  —  Gifford  v.  Carvill,  29  Cal.  589; 
Bradley  v.  Luce,  99  111.  234;  Peffley  r.  Noland, 
80  Ind.  164;  McAleer  v.  Horsey,  35  Md.  439; 
Manning  v.  Albee,  11  Allen  (Mass.)  520;  Moon 
v.  McKinstry,  107  Mich.  668;  State  v.  Tomlin, 
29  N.  J.  L.  13;  Miller  v.  Barber,  66  N.  Y.  558; 
Hickey  v.  Morrell,  102  N.  Y.  454,  55  Am.  Rep. 
824;  Schwenk  v.  Naylor,  102  N.  Y.  683,  2  N. 
Y.  St.  Rep.  477;  Powell  v.  Flechter,  (C.  PL)  18 
N.  Y.  Supp.  451,  19  N.  Y.  Supp.  911;  State  v. 
Hefner,  84  N.  Car.  751. 

5.  Eepresentations  by  Third  Persons.  —  Med- 
bury  v.  Watson,  6  Met.  (Mass.)  246,  39  Am. 
Dec.  726.  See  supra,  this  section,  Representa- 
tions by  Third  Persons. 


6.  Statement  as  to  Eental  or  Income  of  Property. 

—  The  leading  case  on  this  point  is  Ekins  v. 
Tresham,  1  Lev.  102,  in  which  it  was  held  that 
a  false  statement  that  the  property  was  rented 
for  a  higher  sum  than  was  actually  paid, 
whereby  the  plaintiff  was  deceived  and  in- 
duced to  pay  a  high  piice  for  the  property, 
afforded  good  cause  of  action.  The  same 
principle  has  been  affirmed  and  applied  in. 
subsequent  cases,  the  courts  assigning  as  a 
reason  for  distinguishing  between  such  cases 
and  a  false  representation  of  value,  that  "  the 
value  of  the  rents  is  a  hard  thing  to  be  known, 
and  secret,  known  to  none  but  the  landlord 
and  the  tenant,  and  they  might  be  in  confeder- 
acy together."  Risney  v.  Selby.  1  Salk.  211. 
See  also  Dobell  v.  Stevens,  3  B.  &  C.  623,  10 
E.  C.  L.  201;  Bowring  v.  Stevens,  2  C.  &  P. 
337,  12  E.  C.  L.  157;  Dimmock  v.  Hallett,  L. 
R.  2  Ch.  21. 

The  decisions  in  the  United  States  are  to  the 
same  effect.  In  Irving  v.  Thomas,  18  Me. 
418,  it  was  held  that  false  and  fraudulent  rep- 
resentations of  the  value  and  amount  of  the 
income  of  real  estate,  by  which  a  party  was 
induced  to  take  a  lease  of  the  premises,  ren- 
dered the  lease  void.  See  also  Speed  v.  Hol- 
lingsworth,  54  Kan.  436;  Wise  v.  Fuller,  29  N. 
J.  Eq.  257;  Griffing  v.  Diiler,  (Supreme  Ct.)  21 
N.  Y.  Supp.  407;  Del  Piano  v.  Caponigri,  20 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  541;  Ruberg 
v.  Brown,  50  S.  Car.  397;  Hecht  v.  Metzler,  14 
Utah  408,  60  Am.  St.  Rep.  906. 

7.  Statements  as  to  Profits.  —  Hutchinson  v. 
Morley,  7  Scott  341;  Dwight  r.  Chase,  3  111. 
A  pp.  67;  Byrne  v.  Stewart,  124  Pa.  St.  450,  23 
W.  N.  C.  (Pa.)  363;  De  Frees  v.  Carr.  8  Utah 
488;  Somers  v.  Richards,  46  Vt.  170;  Paet2  v. 
Stoppleman,  75  Wis.  510. 

In  Markel  v.  Moudv,  11  Neb.  213.  it  was 
held  that,  while  an  action  of  deceit  would  not 
lie  against  the  seller  of  an  eating-house,  fix- 
tures and  furniture,  because  of  false  statements 
as  to  the  business  the  house  would  do  in  the 
26  Volume  XIV. 


Bight  to  Rely 


FRAUD  AND  DECEIT. 


on  Representations. 


d.  Representations  as  to  Price  Paid  and  Offers  Made.  —  Some  of 
the  courts  regard  statements  by  the  owner  of  real  or  personal  property  as  to 
the  price  paid  or  offers  made  therefor  as  of  the  same  character  as  statements 
of  value,  and  hold  that,  ordinarily,  the  person  to  whom  they  are  made  has  no 
right  to  rely  on  them,  and  that  if  he  does  so,  he  cannot  maintain  an  action  of 
deceit  nor  avoid  his  contract,  though  they  were  false  and  were  intended  to 
deceive.1  Other  courts  have  taken  a  different  view,  and  have  held  that  such 
statements  may  be  relied  upon  even  when  the  parties  are  dealing  at  arm's  length, 
since  they  are  not  statements  of  value,  but  statements  of  extrinsic  facts  pecu- 
liarly within  the  owner's  knowledge.3 


future,  such  an  action  could  be  maintained  for 
false  statements  as  to  the  amount  of  business 
done  and  profits  realized  by  the  sellers  while 
they  were  keeping  the  house. 

Past  Profits  from  Electric-Light  Plant.  —  Fargo 
Gas,  etc.,  Co.  v.  Fargo  Gas,  etc.,  Co.,  4  N. 
Dak.  219. 

Representation  as  to  Dividends  on  Stock.  —  A 

representation,  for  the  purpose  of  effecting  a 
sale  of  stock  in  a  corporation,  that  the  stock 
has  always  paid  a  certain  dividend,  when  in 
fact  it  has  never  paid  such  a  dividend,  is 
ground  for  an  action  of  deceit.  Handy  v. 
Waldron,  18  R.  I.  567,  49  Am.  St.  Rep.  794. 
See  also  Redding  v.  Wright,  49  Minn.  322; 
De  Frees  v.  Carr,  8  Utah  488. 

Product  of  Land.  —  In  Messer  v.  Smyth,  59 
N.  H.  41,  it  was  held  that  misrepresentations 
by  the  vendor  of  land  as  to  the  quantity  of 
hay  that  had  been  cut  by  him  thereon,  the 
quantity  and  quality  of  fruit  that  he  had 
raised,  the  amount  of  pasturage  it  had  fur- 
nished, the  expense  of  carrying  it  on  and  the 
income  of  it,  were  all  statements  of  fact 
peculiarly  within  his  knowledge,  and  upon 
which  the  purchaser  had  a  right  to  rely. 

To  the  same  effect  are  Coon  v.  Atwell,  46  N. 
H.  510;  Martin?/.  Jordan,  60  Me.  531;  Gciffing 
v,  Diller,  (Supreme  Ct.)  21  N.  Y.  Supp.  407. 
Compare  Farr  v.  Peterson,  91  Wis.  182. 

Probable  or  Future  Profits  are:  not  within  this 
rule.  See  supra,  this  title,  Character  of  Repre- 
sentation as  One  of  Fact —  Statements  of  Opinion 
and  Prediction. 

1.  View  that  Statements  as  to  Price  Paid  and 
Offers  Made  Are  Not  Fraud  —  United  States.  — 
Mackenzie  v.  Seeberger,  76  Fed.  Rep.  108,  40 
U.  S.  App.  188. 

Illinois.  —  Banta  7t.  Palmer,  47  111.  99;  Alex- 
ander v,  Emmett,  68  111.  App.  261;  Noetling  v. 
Wright,  72  III.  390;  Dillman  v.  Nadlehoffer,  119 
111.  567;  Hauk  v.  Brownell,  120  111.  t6i. 

Maine.  —  Long  v.  Woodman,  58  Me.  49; 
Martin  v.  Jor  Ian,  60  Me.  531;  Holbrook  v. 
Connor,  60  Me.  578,  n  Am.  Rep.  212;  Bishop 
v.  Small,  63  Me.  12;  Richardson  v.  Noble,  77 
Me.  390;  Coolidge  v.  Goddard,  77  Me.  578. 

In  the  case  last  cited,  however,  a  charge  of 
fraud  was  sustained  where  the  seller  of  stock 
in  a  corporation  falsely  represented  that  all 
the  stockholders  had  paid  for  their  shares  at 
par. 

Massachusetts. —  Hemmer  v.  Cooper,  8  Allen 
(Mass  )  334;  Medburv  v.  Watson,  6  Met. 
(Mass.)  259,  39  Am.  Dec.  726;  Mooney  v.  Mil- 
ler, 102  Mass.  217;  Cooper  v.  Lovering.,  106 
Mass.  77.  Compare  Way  v.  Ryther,  165  Mass. 
226;  Kilgore  v.  Bruce,  166  Mass.  136. 

Vermont. — Williams  v.  Hicks,  2  Vt.  36,  19 
Am.  Dec.  693. 


Virginia.  —  Houghton    v.  Graybill,  82  Va. 


573- 

In  Manning  v.  Albee,  11  Allen  (Mass.)  522. 
Gray,  J.,  said,  in  stating  this  doctrine:  "  The 
mere  statements  of  the  vendor,  either  of  real 
or  personal  property,  not  being  in  the  form  of 
a  warranty,  as  to  its  value,  or  the  price  which 
he  has  given  or  been  offered  for  it,  are 
assumed  to  be  so  commonly  made  by  those 
holding  property  for  sale,  in  order  to  enhance 
its  price,  that  any  purchaser  who  confides  in 
them  is  considered  as  too  careless  of  his  own 
interests  to  be  entitled  to  relief,  even  if  the 
statements  are  false  and  intended  to  deceive." 

Representation  as  to  Appraisal. —  In  Bourn  v. 
Davis,  76  Me.  223,  it  was  held  that  false  and 
fraudulent  representations  by  the  vendor  to 
the  vendee  concerning  the  appraisal  of  the 
property  by  appraisers,  appointed  by  the  pro- 
bate court,  as  to  the  value  placed  upon  it  by 
the  appraisers,  are  not  sufficient  to  sustain  an 
action  of  the  case  for  deceit  in  the  sale  or  ex- 
change of  property. 

Representation  by  Third  Person.  —  As  was 
shown  in  a  preceding  paragraph,  even  in 
these  jurisdictions  in  which  ijt  is  held  that  rep- 
resentations as  to  the  price  paid  and  offers 
made  cannot  be  relied  upon,  it  is  held  that  the 
rule  does  not  apply  where  the  representation 
is  made,  not  by  the  other  party  to  the  con- 
tract, but  by  a  third  person.  See  supra,  this 
section,  Representations  by  Third  Persons. 

Confidential  Relation.  —  And  the  rule  does  not 
apply  where  there  is  a  confidential  relation  be- 
tween the  parties.  Hauk  v.  Brownell,  120  111. 
161 ;  Pendergast  v.  Reed,  29  Md.  398,  96  Am. 
Dec.  539.  See  supra,  this  section,  Relation  of 
Trust  or  Confidence. 

In  Green  v.  Bryant,  2  Ga.  66,  it  was  held 
that  if  A  agrees  to  buy  a  plantation  for  B,  and 
B  agrees  to  pay  A  what  he  gives  for  it,  and  A 
represents  to  B  that  he  gave  three  thousand 
dollars  for  it,  when  in  fact  he  paid  a  less  sum, 
and  B  pays  him  three  thousand  dollars,  an 
action  on  the  case  will  lie  in  favor  of  B  against 
A,  for  the  deceitful  and  false  representation. 
See  the  title  Vendor  and  Purchaser. 

2.  View  that  Such  Representations  Are  Fraud 
—  England.  —  Clarke  v.  Dickson,  6  C.  B.  N. 
S.  453,  95  E.  C.  L.  453. 

Colorado.  — Zang  v.  Adams,  23  Colo.  408. 
Conneiticut.  —  Ives  v.  Carter,  24  Conn.  393. 
Georgia.  — Green  v.  Bryant,  2  Ga.  66. 
Indiana.  —  McFadden  v.  Robison,  35  Ind.  24. 
Kentucky.  —  Morehead    v.    Eades,  3  Bush 
(Ky.)  121. 

Maryland.  —  Pendergast  v.  Reed,  29  Md. 
398,  96  Am.  Dec.  539. 

Michigan.  —  Stoney  Creek  Woolen  Co.  v. 
Smalley,  in  Mich.  321. 
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e.  Representations  as  to  Quality  or  Condition  of  Property  — 
Eeal  Property.  —  Representations  as  to  the  quality  or  condition  of  real  prop- 
erty, made  by  a  vendor,  mortgagor,  lessor,  or  other  person  contracting  with 
respect  to  the  same,  cannot  be  relied  upon,  if  the  parties  are  dealing  at 
arm's  length  and  on  equal  terms,  and  each  has  equal  present  means  of  know- 
ing the  truth.1  But  they  may  be  relied  upon,  and  will  constitute  fraud,  if 
false  and  known  to  be  false  by  the  party  making  them,  if  the  parties  have  not 
equal  present  means  of  ascertaining  the  truth,  or  if  a  relation  of  trust  and  con- 
fidence exists  between  them.8    And  there  is  fraud  if  artifice  is  resorted  to  in 


New  Hampshire.  —  Page  v.  Parker,  43  N.  H. 
368,  80  Am.  Dec.  172. 

Neza  York. — Van  Epps  v.  Harrison,  5  Hill 
(N.  Y.)  63,  40  Am.  Dec.  314;  Sandford  v. 
Handy,  23  Wend.  (N.  Y.)26o;  Fairchild  v.  Mc- 
Mahon,  139  N.  Y.  290,  36  Am.  St.  Rep.  701; 
Seaman  v.  Becar,  15  Misc.  Rep.  (N.  Y.  Su- 
preme Ct.)  616;  Harlow  v.  La  Brum,  82  Hun 
(N.  Y.)  292,  151  N.  Y.  278;  Stewart  v.  Lester, 
49  Hun  (N.  Y.)  58. 

Wisconsin.  —  Paetz  v.  Stoppleman,  75  Wis. 
510. 

Applications  of  This  Rule. —  In  Bagshaw  v. 
Seymour,  4  C.  B.  N.  S.  873,  93  E.  C.  L.  873, 
the  Common  Bench  held  the  chairman  of  the 
directors  of  an  Australian  gold-mining  com- 
pany responsible  for  causing  its  stock  to  be 
put  on  the  stock  exchange  list,  by  a  false  rep- 
resentation as  to  the  amount  of  money  paid, 
by  which  the  plaintiff  was  induced  to  buy 
-some  of  its  shares.  The  same  court  in  Clarke 
v.  Dickson,  6  C.  B.  N.  S.  453,  95  E.  C.  L.  453, 
held  a  director  of  a  lead  and  copper  mining 
company  liable  to  a  party  who  had  been  in- 
duced to  purchase  stock  in  that  company,  be- 
cause of  the  false  representations,  fraudulently 
made,  that  the  property  had  been  purchased  at 
a  much  greater  price  than  was  actually  paid. 

A  Statement  by  the  Agent  of  a  Corporation  for 
the  sale  of  its  capital  stock  that  its  property 
cost  it  a  certain  sum  of  money,  is  a  statement 
of  fact  which  may  be  relied  upon  by  a  sub- 
scriber. Zang  v.  Adams,  23  Colo.  408.  See 
the  title  Stock  and  Stockholders. 

1.  Eepresentations  as  to  Quality  or  Condition  of 
Seal  Property  —  England.  —  Colby  v.  Gadsden, 
34  Beav.  416. 

Arkansas.  —  Yeates  v.  Pryor,  11  Ark.  58. 

Georgia.  — Fuller  v.  Buice,  80  Ga.  395. 

Indiana.  —  Port  v.  Williams,  6  Ind.  219; 
Cagney  v.  Cuson,  77  Ind.  494. 

Kentucky.  —  Buck  v.  M'Caughtry,  5  T.  B. 
Mon.  (Ky.)  216. 

Massachusetts.  —  Parker  v.  Moulton,  114 
Mass.  99,  19  Am.  Rep.  315;  Brady  v.  Finn, 
162  Mass.  260;  Gordon  v.  Parmelee,  2  Allen 
(Mass.)  212. 

Mississippi.  —  Hall  v.  Thompson,  I  Smed.  & 
M.  (Miss.)  443;  Anderson  v.  Hill,  12  Smed.  & 
M.  (Miss.)  679,  51  Am.  Dec.  130.  Compare 
■Oswald  v.  McGehee,  28  Miss.  340. 

Missouri.  —  McFarland  v.  Carver,  34  Mo. 
195;  Holland  v.  Anderson,  38  Mo.  55;  Lang- 
don  v.  Green,  49  Mo.  363. 

New  York.  —  Vandewalker  v.  Osmer,  65 
Barb.  (N.  Y.)  556,  1  Thomp.  &  C.  (N.  Y.)  50; 
Long  v.  Warren,  68  N.  Y.  426. 

North  Carolina.  —  Saunders  v.  Hatterman,  2 
Ired.  L.  (24  N.  Car.)  32,  37  Am.  Dec.  404. 

Pennsylvania.  —  Clark  v.  Everhart,  63  Pa. 
St.  347. 


Virginia.  —  Lake  v.  Tyree,  90  Va.  719. 

2.  Persons  Not  Dealing  at  Arm's  Length  and  on 
Equal  Terms  —  United  States.  —  Henderson  v. 
Henshall,  54  Fed.  Rep.  320. 

Arkansas.  —  Yeates  v.  Pryor,  n  Ark.  58. 

California.  —  Webster  v.  Haworth,  8Cal.  21, 
68  Am.  Dec.  287. 

Colorado.  —  Sellar  v.  Clelland,  2  Colo.  532. 

Connecticut.  —  Sherwood  v.  Salmon,  5  Day 
(Conn.)  449,  5  Am.  Dec.  167. 

Delaware.  —  Grier  v.  Dehan,  5  Houst.  (Del.) 
401;  Richardson  v.  Horn,  8  Houst.  (Del.)  26. 

District  of  Columbia.  —  Clark  v.  Harmer,  9 
App.  Cas.  (D.  C.)  1. 

Illinois.  —  Ladd  v.  Pigott,  114  III.  647. 

Indiana.  —  Harris  v.  McMurray,  23  Ind.  9; 
Maggart  v.  Freeman,  27  Ind.  531;  Jones  v. 
Hathaway,  77  Ind.  14;  Arbuckle  v.  Biederman, 
94  Ind.  168;  Armstrong  v.  White,  9  Ind.  App. 
588;  Bolds  v.  Woods,  q  Ind.  App.  657,  citing  5 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  657; 
Bloomer  v.  Gray,  10  Ind.  App.  326. 

Iowa.  —  Clark  v.  Ralls,  (Iowa  1885)  24  N.  W. 
Rep.  567. 

Kansas.  —  Davis  v.  Jenkins,  46  Kan.  19. 

Maine.  —  Bean  v.  Herrick,  12  Me.  262,  28 
Am.  Dec.  176;  Rhoda  v.  Annis,  75  Me.  17,  46 
Am.  Rep.  354. 

Massachusetts.  —  Savage  v.  Stevens,  126 
Mass.  207. 

Michigan. — Jackson  v.  Armstrong,  50 
Mich.  65. 

Minnesota.  —  Faribault  v.  Sater,  13  Minn. 
223;  Griffin  v.  Farrier,  32  Minn.  474. 

Mississippi.  —  Oswald  v.  McGehee,  28  Miss. 
340. 

Missouri.  —  Caldwell  v.  Henry,  76  Mo.  254, 
Nebraska.  —  Phillips  v.  Jones,  12  Neb.  213; 

Cressler  v.  Rees,  27  Neb.  515,  20  Am.  St.  Rep. 

691. 

New  Hampshire.  —  Messer  v.  Smyth,  59 
N.  H.  4]. 

New  York.  —  Van  Epps  v.  Harrison,  5  Hill 
(N.  Y.)  63,  40  Am.  Dec.  314;  Schumaker  v. 
Mather,  133  N.  Y.  590;  Du  Flon  v.  Powers,  14 
Abb.  Pr.  N.  S.  (N.  Y.  City  Ct.)  391. 

Pennsylvania.  —  Watts  v.  Cummins,  59  Pa. 
St.  84;  Brotherton  v.  Reynolds,  164  Pa.  St.  134. 

Texas.  —  Mitchell  v.  Zimmerman,  4  Tex.  75, 
51  Am.  Dec.  717;  Farmer  v.  Randel,  (Tex. 
Civ.  App.  1894)  28  S.  W.  Rep.  384. 

Utah.  —  Hecht  v.  Metzler,  14  Utah  408,  60 
Am.  St.  Rep.  906. 

Vermont.  —  Chamberlain  v.  Rankin,  49  Vt. 
133- 

See  supra,  this  section.  Facts  Peculiarly 
Within  Party's  Knowledge  or  Means  of  Knowl- 
edge; Relation  of  Trust  or  Confidence. 

Eepresentations  that  Land  Is  Not  Subject  to 
Overflow,  made  by  a  vendor  or  lessor,  may  be 
relied  upon  by  the  vendee  or  lessee,  and  if 
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order  to  prevent  inquiry.1 

Personal  Property.  —  The  same  principles  apply  to  representations  as  to  the 
quality  of  personal  property.  If  the  parties  are  dealing  at  arm's  length  and 
on  equal  terms,  and  the  property  is  without  latent  defects  and  is  equally  open 
to  the  inspection  of  both,  such  representations  cannot  be  relied  upon,  but  the 
party  to  whom  they  are  made  must  examine  the  property  for  himself  and  act 
on  his  own  judgment.2  This  rule  does  not  apply,  however,  when  the  parties 
are  not  dealing  at  arm's  length,  but  occupy  a  confidential  relation,  or  when 
the  property  is  not  equally  open  to  the  inspection  of  both,  or  when  there  are 
latent  defects  known  to  the  party  making  the  representation.3  Nor  does  it 
apply,  if  inquiry,  examination,  or  ascertainment  of  the  truth  is  prevented  by 
the  artifice  or  fraud  of  the  person  making  the  representation.4 

Property  Situated  at  a  Distance.  —  Some  courts  have  held  that  the  fact  that  the 
property  concerning  which  representations  are  made  is  situated  at  a  consider- 
able distance,  does  not  give  the  party  the  right  to  rely  upon  them,  if  the 
parties  are  dealing  at  arm's  length.5  The  decided  weight  of  authority,  how- 
ever, is  to  the  contrary,  and  to  the  effect  that  reliance  on  the  representations 
in  such  a  case  does  not  show  such  a  want  of  ordinary  prudence  and  diligence 
as  to  bar  relief.6 

they  are  relied  upon,  and  are  false,  relief  on 
the  ground  of  fraud  will  not  be  denied  on  the 
ground  that  he  failed  to  make  any  further  in- 
quiry as  to  their  truth.  Jones  v.  Hathaway, 
77  Ind.  14. 

It  is  otherwise  if  the  defect  is  not  latent,  and 
the  defendant  fails  to  examine  the  land,  when 
he  may  easily  do  so,  and  discover  its  condition 
and  situation,  and  nothing  is  done  to  prevent 
him  from  doing  so.  McFarland  v.  Carver,  34 
Mo.  195. 

Sale  or  Exchange  "Without  Regard  to  Valuation. 

—  The  fact  that  a  written  contract  for  the  sale 
or  exchange  of  lands  contains  a  stipulation 
that  the  sale  or  exchange  is  made  without  re- 
gard to  the  valuation  of  the  lands,  though  it 
binds  the  parties  to  the  contract,  regardless  of 
what  they  may  be  represented  to  be,  does  not 
bar  an  action  by  one  of  the  parties  for  false 
and  fraudulent  representations  by  the  other 
with  regard  to  the  value  and  character  of  the 
lands  conveyed  by  him,  which  induced  the 
party  defrauded  to  enter  into  the  contract. 
Phelps  v.  James,  79  Iowa  262: 

1.  Artifice  to  Prevent  Inquiry. —  Henderson  v. 
Henshall,  54  Fed.  ReD.  320.  See  supra,  this 
section,  Artifice  to  Prevent  Inquiry  or  Knowl- 
edge. 

2.  Representations  as  to  Quality  of  Personal 
Property.  —  Pickering  v.  Dowson,  4  Taunt. 
779;  Reynolds  v.  Palmer,  21  Fed.  Rep.  433; 
Van  Velsor  v.  Seeberger,  35  111.  App.  598; 
Salem  India  Rubier  Co.  v.  Adams,  23  Pick. 
(Mass.)  256;  Brown  v.  Leach,  107  Mass.  364; 
Leavitt  v.  Fletcher,  60  N.  H.  182;  Fields  v. 
Rou-e,  3  Jones  L.  (48  N.  Car.)  72;  Mamlock  v. 
Fairbanks,  46  Wis.  415,  32  Am.  Rep.  716.  See 
the  title  Sales,  for  a  full  treatment  of  this 
principle  as  applied  to  sales  of  personal  prop- 
erty. 

3.  Persons  Not  Dealing  at  Arm's  Length  and  on 
Equal  Terms.  —  Fletcher  v.  Bowsher,  2  Stark. 
561,  3  E.  C.  L.  530;  Pierce  v.  Wilson,  34  Ala. 
596;  Hanger  v.  Evins,  38  Ark.  334;  Gaty  v. 
Holcomb,  44  Ark.  216;  Roseman  v.  Canovan, 
43  Cal.  no;  Merguire  v.  O'Donnell,  103  Cal. 
50;  Harris  v.  Mullins,  32  Ga.  704,  79  Am. 
Dec.  320;  Thorne  v.  Prentiss,  83  111.  99;  Van 
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Velsor  v.  Seeberger,  59  111.  App.  322;  Hanks 
v.  M'Kee,  2  Litt.  (Ky.)  227,  13  Am.  Dec.  265; 
Sharp  v.  Ponce,  74  Me.  470;  Hazard  v.  Irwin, 
18  Pick.  (Mass.)  95;  Bradbury  v.  Haines,  60 
N.  H.  123;  Stewart  v.  Stearns,  63  N.  H.  99,  56 
Am.  Rep.  496. 

Latent  Defects.  —  Schneider  v.  Heath,  3 
Campb.  506;  Roseman  v.  Canovan,  43  Cal. 
no;  Hanks  v.  M'Kee,  2  Litt.  (Ky.)  227,  13 
Am.  Dec.  265;  Litchfield  v.  Hutchinson,  117 
Mass.  195;  Fishback  v.  Miller,  15  Nev.  428; 
Wintz  v.  Morrison,  17  Tex.  372,  67  Am.  Dec. 
658;  Routh  v.  Caron,  64  Tex.  289. 

The  Purchaser  of  a  Patent  Right  may  rely  upon 
the  representations  of  the  seller  as  to  what  is 
covered  by  the  patent.  Rose  v.  Hurley,  39 
Ind.  77.  See  infra,  this  subdivision.  Failure 
to  Examine  Records. 

4.  Artifice  or  Fraud  Preventing  Inquiry,  Exami- 
nation, etc.  —  Roseman  v.  Canovan,  43  Cal. 
no;  West  v.  Anderson,  9  Conn.  107,  21  Am. 
Dec.  737;  Bradbury  v.  Haines,  60  N.  H.  123; 
Stewart  v.  Stearns,  63  N.  H.  99,  56  Am.  Rep.  496. 

5.  Property  Situated  at  a  Distance  —  View  that 
Representations  Cannot  Be  Relied  upon.  —  Thus, 
in  Sherwood  v.  Salmon,  2  Day  (Conn.)  128,  it 
was  said:  "  Whether  lands  be  five  or  five 
hundred  miles  from  the  purchaser's  residence, 
dees  not  vary  the  requisition  of  due  diligence, 
though  it  may  the  expense  of  complying  with 
it.  Land  is  not  like  a  ship  at  sea;  it  has  a 
known  location,  and  can  be  approached.  And 
even  should  it  be  necessary  to  purchase  land 
unseen,  which  can  scarcely  happen  in  a  provi- 
dent course  of  business,  covenants  may  be  in- 
serted respecting  quality,  as  well  as  seizin,  or 
title."  This  case  was  overruled,  however,  in 
Sherwood  v.  Salmon,  5  Day  (Conn.)  439,  5 
Am.  Dec.  167. 

In  Saunders  v.  Hatterman,  2  Ired.  L.  (24  N. 
Car.)  32,  37  Am.  Dec.  404,  it  was  held  that 
where  the  vendor  of  land  lying  in  a  neighbor- 
ing county  misrepresents  the  same,  the  vendee 
cannot  maintain  an  action  for  deceit,  though 
he  has  never  seen  the  land,  as  he  has  it  in  his 
power  to  inspect  it.  See  also  Wightman  v. 
Tucker,  50  111.  App.  75. 

6.  Contrary  View  —  United  States.  —  Smith  v. 
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/.  Representations  as  to  Title  and  Incumbrances  —  Real  Property. — 
By  the  weight  of  authority,  a  representation  by  the  vendor,  lessor,  or  mort- 
gagor of  real  property,  or  by  a  third  person,  as  to  the  title  to  the  property,  or 
as  to  the  existence  of  incumbrances  thereon,  if  it  does  not  amount  to  a  bare 
assertion  that  the  party  has  a  good  title,1  but  is  made  as  a  positive  statement 
of  fact,  and  with  the  intention  that  it  shall  be  relied  upon,  may  be  relied  upon 
without  further  inquiry  by  the  person  to  whom  it  is  made ;  and  this  is  par- 
ticularly the  case  when  the  latter  has  not  equal  means  of  knowledge  or  when 
there  is  a  relation  of  confidence  between  the  parties.* 

Personal  Property.  —  So  with  respect  to  personal  property,  a  false  representa- 
tion as  to  the  title,  or  as  to  the  amount  of  incumbrance  thereon,  or  its  freedom 
from  incumbrance,  may  be  relied  upon,  and  may  amount  to  fraud,  though  the 
party  to  whom  it  is  made  may  have  the  means  of  ascertaining  the  truth.3 

g.  Representations  as  to  Location  and  Boundaries.  —  By  the  weight 
of  authority,  representations  as  to  the  location  and  boundaries  of  land,  made 


Richards,  13  Pet.  (U.  S.)  26;  Henderson  v. 
Henshall,  54  Fed.  Rep.  320. 

Colorado.  —  Sellar  v.  Clelland,  2  Colo.  532. 

Delaware.  —  Grier  v.  Dehan,  5  Houst.  (Del.) 
401. 

Illinois.  —  Ladd  v.  Pigott,  114  111.  647; 
Witherwax  v.  Riddle,  121  111.  140. 

Indiana.  —  Harris  v.  McMurray,  23  Ind.  9; 
Maggart  v.  Freeman,  27  Ind.  531;  Bolds  v. 
Woods,  9  Ind.  App.  657. 

Iowa.  —  King  v.  Sioux  City  Loan,  etc.,  Co., 
76  Iowa  11.  And  see  Bondurant  v.  Crawford, 
22  Iowa  40. 

Kansas.  —  Claggett  v.  Crall,  12  Kan.  393; 
Stevens  v.  Allen,  51  Kan.  144. 

Kentucky.  —  Hanks  v.  M'Kee,  2  Litt.  (Ky.) 
227,  13  Am.  Dec.  265 

Maine.  —  Bean  v.  Herrick,  12  Me.  262,  28 
Am.  Dec.  176. 

Massachusetts.  —  Savage  v.  Stevens,  126 
Mass.  207. 

Minnesota.—-  Griffin  v.  Farrier,  32  Minn.  474. 

Missouri.  —  House  v.  Marshall,  18  Mo.  368; 
Dunn  v.  White,  63  Mo.  181;  Caldwell  v. 
Henry,  76  Mo.  254. 

Nebraska.  —  Morgan  v.  Dinges,  23  Neb.  273, 
8  Am.  St.  Rep.  121;  Cressler  v.  Rees,  27  Neb. 
515,  20  Am.  St.  Rep.  691;  Armstrong  v.  Helf- 
rich,  34  Neb.  358;  McKnight  v.  Thompson,  39 
Neb.  752. 

New  York.  —  Simar  v.  Canaday,  53  N.  Y. 
298,  13  Am.  Rep.  523;  Du  Flon  v.  Powers,  14 
Abb.  Pr.  N.  S.  (N.  Y.  City  Ct.)  391. 

Representations  as  to  Personal  Property  Not 
Present.— In  Hanks  v.  M'Kee,  2  Litt.  (Ky.) 
227,  13  Am.  Dec.  265,  it  was  held  that  the 
general  rule  that  false  representations  as  to  the 
condition  or  quality  of  property  do  not  amount 
to  fraud  where  the  defects  are  visible  and 
could  easily  be  discovered,  does  not  apply 
where  the  property  is  not  present  at  the  time, 
and  the  representations  have  to  be  relied  upon. 

1.  Misrepresentations  as  to  Title  to  Real  Prop- 
erty or  Incumbrances.  —  Hume  r.  Pocock,  L.  R. 
1  Ch.  379;  Andrus  v.  St.  Louis  Smelting,  etc., 
Co.,  130  U.  S.  643. 

2.  United  States.  —  Andrus  v.  St.  Louis 
Smelting,  etc.,  Co.,  130  U.  S.  643;  Boyce  v. 
Grundy,  3  Pet.  (U.  S.)  210. 

Alabama.  —  Younge  v.  Harris,  2  Ala.  108. 
Connecticut.  —  Bostwick   v.    Lewis,   1  Day 
(,'Conn.)  250;  Watson  v.  Atwood,  25  Conn.  313. 


Illinois.  —  Eames  v.  Morgan,  37  111.  260. 

Indiana.  —  West  v.  Wright,  98  Ind.  335. 

Iowa.  —  Carmichael  v.  Vandebur,  50  Iowa 
651;  McGibbons  v.  Wilder.  78  Iowa  531. 

Kansas.  —  Claggett  v.  Crall,  12  Kan.  393; 
Carpenter  v.  Wright,  52  Kan.  221. 

Kentucky.  —  Wade  v.  Thurjnan,  2  Bibb 
(Ky.)  583;  Upshaw  &.  Debow,  7  Bush  (Ky.) 
442. 

Maine.  —  Atwood  v.  Chapman,  68  Me.  38, 
28  Am.  Rep.  5. 

Massachusetts.  —  Burns  v.  Dockray,  156 
Mass.  135. 

Michigan.  —  Bristol  v.  Braidwood,  28  Mich. 
191;  Weber  v.  Weber,  47  Mich.  569;  Woolen- 
slagle  v.  Runals,  76  Mich.  545. 

Minnesota.  —  Brown  v.  Manning,  3  Minn. 
35,  74  Am.  Dec.  736;  Kiefer  v.  Rogers,  19 
Minn.  32;  Carlton  v.  Hulett,  49  Minn.  308. 

Mississippi.  —  Parham  v.  Randolph,  4  How. 
(Miss.)  435,  35  Am.  Dec.  403. 

Missouri.  —  Barnard  v.  Duncan,  38  Mo.  170, 
90  Am.  Dec.  426;  Clark  v.  Edgar,  84  Mo.  106; 
Bailey  v.  Smock,  61  Mo.  213. 

Nebraska.  —  Cressler  v.  Rees,  27  Neb.  515, 
20  Am.  St.  Rep.  691. 

New  Mexico.  —  Daly  v.  Bernstein,  6  N.  Mex, 
380. 

New  York.  —  Wardell  v.  Fosdick,  13  Johns. 
(N.  Y.)  325,  7  Am.  Dec.  383;  Culver  v.  Avery, 
7  Wend.  (N.  Y.)  380,  22  Am.  Dec.  586;  Whit- 
ney v.  Allaire,  1  N.  Y.  305;  Haight  v.  Hayt, 
19  N.  Y.  464;  Schwenk  v.  Naylor,  102  N.  Y. 
683,  2  N.  Y.  St.  Rep.  477. 

Pennsylvania.  —  Forster  v.  Gillam,  13  Pa.  St. 
340. 

Texas.  —  Rhode  v.  Alley,  27  Tex.  443; 
Griffeth  v.  Hanks,  46  Tex.  217. 

Wisconsin.  — Tyner  v.  Cotter,  67  Wis.  482. 

Contra. —  Bianconi  v.  Smith,  (Arizona,  1892) 
28  Pac.  Rep.  880,  (where  there  were  circum- 
stances which  were  considered  sufficient  to 
suggest  inquiry). 

Misrepresentations  by  the  Assignor  of  a  Mort- 
gage as  to  the  title  of  the  mortgagor  are  mate- 
rial and  may  be  relied  upon.  Baker  v.  Max- 
well, 99  Ala.  558. 

3.  Misrepresentation  as  to  Title  to  Personal 
Property. —  Hale  v.  Philbrick,  42  Iowa  81; 
Shackelford  v.  Hendley,  1  A.  K.  Marsh.  (Ky.) 
496,  10  Am.  Dec.  753;  Campbell  z:  Hillman, 
15  B.  Mon.  (Ky.)  508,  61  Am.  Dec.  195;  Burns- 
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by  a  vendor,  lessor,  or  mortgagor,  or  by  a  third  person,  if  made  positively  as 
statements  of  fact,  and  not  as  mere  expressions  of  opinion,  may  be  relied  upon 
if  the  other  party  has  not  equal  present  means  of  knowing  the  truth,  and  if 
they  are  false  and  known  to  be  so  by  the  party  making  them,  he  will  not  be 
denied  relief  because  he  failed  to  make  further  inquiry  or  examination.1 

Personal  Inspection  and  Equal  Opportunity.  —  If  the  person  to  whom  representations 
are  made  as  to  the  boundaries  or  location  of  land  makes  a  personal  examina- 
tion of  the  land,  and  has  an  equal  opportunity  with  the  person  making  the 
representations  of  ascertaining  the  truth,  he  cannot  base  a  charge  of  fraud 
upon  the  representations.* 

h.  Representations  as  to  Quantity.  —  By  the  weight  of  authority, 
representations  as  to  the  quantity  of  land,  that  is,  as  to  the  number  of  acres 
contained  in  a  tract,  may  be  relied  upon,  if  not  mere  expressions  of  opinion, 
and  the  party  making  them  cannot  avoid  responsibility  on  the  ground  that  the 
truth  might  have  been  ascertained  by  a  survey  or  by  other  means.3    The  same 


v.  Dockray,  156  Mass.  135;  Barney  v.  Dewey, 
13  Johns.  (N.  Y.)  224,  7  Am.  Dec.  372;  Gage 
v.  Peetsch,  16  Misc.  Rep.  (N.  Y.  City  Ct.)  291. 

1.  Representations  as  to  Boundaries  and  Loca- 
tion of  Land  —  England.  —  Dyer  v.  Hargrave, 
10  Ves.  Jr.  505. 

United  States.  —  Boyce  v.  Grundy,  3  Pet.  (U. 
S.)  210;  Lynch  v.  Mercantile  Trust  Co.,  18 
Fed.  Rep.  486. 

Alabama.  —  Camp  v.  Camp,  2  Ala.  632,  36 
Am.  Dec.  423. 

Arkansas.  —  Haynes  v.  Harper,  25  Ark.  541; 
Cooper  v.  Merritt,  30  Ark.  686. 

Illinois.  —  Weatherford  v.  Fishback,  4  111. 
170;  Ladd  v.  Pigott,  114  111.  647. 

Indiana.  —  Maggart  v.  Freeman,  27  Ind. 
531;  Campbell  v.  Frankem,6s  Ind.  591;  Bolds 
v.  Woods,  9  Ind.  App.  657. 

Iowa.  —  McGibbons  v.  Wilder,  78  Iowa  531. 

Kansas.  —  Davis  v.  Jenkins.  46  Kan.  19. 

Kentucky.  —  Daniel  v.  Pogue,  Sneed  (Ky.) 
98,  2  Am.  Dec.  708. 

Massachusetts.  —  Roberts  v.  French,  153 
Mass.  60,  25  Am.  St.  Rep.  611 ;  Powers  v. 
Fowler,  157  Mass.  318. 

Michigan.  —  Nowlin  v.  Snow,  40  Mich.  699. 

Minnesota.  —  Porter  v.  Fletcher,  25  Minn. 
493;  Olson  v.  Orton,  28  Minn.  36. 

Mississippi.  —  Anderson  v.  Burnett,  5  How. 
(Miss.)  165,  35  Am.  Dec.  425. 

New  Hampshire.  —  Newell  v.  Horn,  45  N. 
H.  422. 

New  York.  —  Sandford  v.  Handy,  23  Wend. 
(N.  Y.)  260;  Whitney  v.  Allaire,  I  N.  Y.  305; 
Beardsley  v.  Duntley,  69  N.  Y.  577;  Schwenk 
v.  Naylor,  102  N.  Y.  683,  2  N.  Y.  St.  Rep.  477. 

North  Carolina.  —  Walsh  v.  Hall,  66  N.  Car. 
233- 

Oregon.  —  Cawston  v.  Sturgis,  29  Oregon 
331- 

Utah.  —  Hecht  v.  Metzler,  14  Utah  408,  60 
Am.  St.  Rep.  906. 

Washington.  —  Phinney  v.  Hubbard,  2 
Wash.  Ter.  369. 

Wisconsin.  — Castenholz  v.  Heller,  82  Wis.  30. 

Cases  Opposed. —  In  Clarke  v.  Baird,  7  Barb. 
(N.  Y.)  64,  the  court  held  that  an  action  could 
not  be  maintained  by  a  purchaser  of  land 
against  his  vendor  for  false  representations  as 
to  one  of  the  boundaries,  if  the  purchaser  had 
the  means  of  ascertaining  the  true  line  and 
neglected  to  inform  himself.    See  also  Lytle 
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v.  Bird,  3  Jones  L.  (48  N.  Car.)  222,  disap- 
proved in  Walsh  v.  Hall,  66  N.  Car.  233. 

Pointing  Out  the  Wrong  Land. —  In  Weather- 
ford  v.  Fishback,  4  111.  170,  it  was  held  that  an 
action  for  deceit  would  lie  by  a  purchaser 
against  the  vendor  of  land  for  falsely  pointing 
out  a  tract  of  land  adjoining  the  tract  which 
he  owned  and  sold,  representing  to  the  pur- 
chaser that  it  was  included  in  the  land  sold. 
See,  to  the  same  effect,  McGibbons  v.  Wilder, 
78  Iowa  531;  Beardsley  v.  Duntley,  69  N.  Y. 
577;  Phinney  v.  Hubbard,  2  Wash.  Ter.  369. 

2.  Personal  Examination  and  Equal  Opportunity 
of  Ascertaining  the  Truth. —  Hill  v.  Bush,  19 
Ark.  522;  Wilson  v.  Strayhorn,  26  Ark.  28; 
Brooks  v.  Hamilton,  15  Minn.  26;  Dunn  v. 
White,  63  Mo.  181;  Hitchcock  v.  Baughan,  36 
Mo.  App.  216. 

3.  May  Rely  on  Representations  as  to  Quantity 
of  Land — Illinois.  —  Ladd  v.  Pigott,  114  111. 
647;  Hiner  v.  Kichter,  51  111.  299;  Antle  v. 
Sexton,  137  111.  410;  Peake  v.  Walton,  52  111. 
App.  90. 

Indiana.  —  Yost  v.  Shaffer,  3  Ind.  331,  56 
Am.  Dec.  509;  Cravens  v.  Kiser,  4  Ind.  512; 
Ledbetter  v.  Davis,  121  Ind.  119. 

Kentucky.  —  Upshavv  v.  Debow,  7  Bush  (Ky.) 
442;  Pringle  v.  Samuel,  I  Litt.  (Ky.)  43,  13 
Am.  Dec.  214;  Daniel  v.  Pogue,  Sneed  (Ky.) 
98,  2  Am.  Dec.  708. 

Massachusetts.  —  Roberts  v.  French,  153 
Mass.  60,  25  Am.  St.  Rep.  611. 

Michigan.  —  Starkweather  v.  Benjamin,  32 
Mich.  305. 

Minnesota.  —  Porter?'.  Fletcher,  25  Minn.  493. 
New  Hampshire.  —  Coon  v.  Atvvell,  46  N.  H. 
510. 

Cases  Opposed.  —  In  some  states  it  has  been 
held  that,  in  the  absence  of  other  fraud,  a 
vendee  of  land  cannot  maintain  an  action  of 
deceit  against  the  vendor  for  false  representa- 
tions as  to  the  number  of  acres  in  the  tract,  if 
the  boundaries  are  pointed  out,  on  the  ground 
that  the  vendee  has  no  right  to  rely  on  the 
vendor's  statements  as  to  the  quantity,  but 
should  ascertain  it  for  himself.  Gordon  v. 
Parmalee,  2  Allen  (Mass.)  212;  Mooney  z: 
Miller,  102  Mass.»2i7;  Lytle  v.  Bird,  3  Jones 
L.  (48  N.  Car.)  222,  and  Credle  v.  Swindell,  63 
N.  Car.  305,  are  also  to  this  effect,  but  they  are 
disapproved  in  Walsh  v.  Hall,  66  N.  Car.  233. 
See  also  Hill  v.  Brower,  76  N.  Car.  124. 
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is  true  of  false  representations,  not  being  mere  expressions  of  opinion,  as  to 
the  quantity  of  personal  property.1 

i.  Failure  to  Examine  Records.  —  By  the  decided  weight  of  authority, 
where  a  positive  representation  is  made  by  the  vendor,  mortgagor,  or  lessor 
of  real  or  personal  property,  or  by  a  third  person,  as  to  the  title,  incum- 
brances, boundaries,  location,  etc.,  with  a  view  that  it  shall  be  relied  upon, 
ordinary  diligence  does  not  require  that  the  other  party  shall  examine  the 
records  to  test  the  truth  of  the  representation,  if  no  fact  or  circumstance  is 
disclosed  which  is  calculated  to  suggest  a  doubt  as  to  the  truth  of  the  repre- 
sentation, and  thus  to  put  him  on  inquiry.2  If,  however,  there  is  anything  to 
reasonably  suggest  a  doubt  as  to  the  truth  of  the  representation,  ordinary 
prudence  requires  inquiry,  and  if  the  party  relied  blindly  upon  the  represen- 
tation, instead  of  testing  its  truth,  he  may  not  be  entitled  to  relief.3 


If  There  Is  Artifice  to  Prevent  Inquiry,  misrep- 
resentations as  to  the  number  of  acres  in  a 
tract  of  land  will  amount  to  fraud.  Hill  v. 
Brower,  76  N.  Car.  124. 

1.  Representations  as  to  Quantity  of  Personal 
Property.  —  See  Glaspie  v.  Keator,  56  Fed. 
Rep.  203;  Holcomb  v.  Noble,  69  Mich.  396; 
Chase  v.  Boughton,  93  Mich.  285. 

In  Lewis  v.  Jewell,  151  Mass.  345,  21  Am.  St. 
Rep.  454,  the  court  held  a  seller  of  carpets  laid 
upon  the  floors,  halls,  and  stairs  of  a  large 
dwelling-house  liable  to  the  buyer  for  false 
representations  as  to  the  number  of  yards  con- 
tained therein,  though  the  purchaser  did  not 
endeavor  to  ascertain  the  quantity  by  meas- 
urement or  otherwise.  It  was  said  that  the 
rule  as  to  land  adopted  in  Massachusetts  did  not 
extend  to  such  a  case. 

2.  Ordinary  Diligence  Does  Not  Generally  Re- 
quire Examination  of  Records  —  England.  —  Barr 
v.  Doan,  45  U.  C.  Q  B.  491. 

United  States.  —  Wilson  v.  Higbee,  62  Fed. 
Rep.  723. 

Alabama.  — Younge  v.  Harris,  2  Ala.  108. 

Arkansas. — Gammill  v.  Johnson,  47  Ark. 
335;  Graham  v.  Thompson,  55  Ark.  296,  29 
Am.  St.  Rep.  40. 

Connecticut.  —  Watson  v.  Atwood,  25  Conn. 
313- 

Florida.  — Wheeler  v.  Baars,  33  Fla.  696. 

Indiana.  — Campbell  v.  Frankem,  65  Ind. 
591;  Dodge  v.  Pope,  93  Ind.  480;  West  v. 
Wright,  98  Ind.  335;  Backer  v.  Pyne,  130  Ind. 
288,  30  Am.  St.  Rep.  231.  See  also  Rose  v. 
Hurley,  39  Ind.  77. 

Iowa.  —  And  see  Bondurant  v.  Crawford,  22 
Iowa  40;  Carmichael  v.  Vandebur,  50  Iowa 
651;  McGibbons  v.  Wilder,  78  Iowa  531. 

Kansas. — Claggett  v.  Crall,  12  Kan.  393; 
McKee  v.  Eaton,  26  Kan.  226;  Davis  v.  Jenk- 
ins, 46  Kan.  19;  Carpenter  v.  Wright,  52  Kan. 
221. 

Kentucky. — Campbell  v.  Hillman,  15  B. 
Mon.  (Ky.)  508,  61  Am.  Dec.  195;  Upshaw  v. 
Debow,  7  Bush  (Ky.)  442;  Campbell  v.  Whit- 
tingham,  5  J.  J.  Marsh.  (Ky.)  101,  20  Am.  Dec. 
241. 

Massachusetts.  — Grimes  v.  Kimball,  3  Allen 
(Mass.)  518;  David  v.  Park,  103  Mass.  501. 
Compare  Silver  v.  Frazier,  3  Allen  (Mass.)  382, 
81  Am.  Dec.  662. 

Michigan.  —  Bristol  v.  Braidwood,  28  Mich. 
191 ;  Weber  v.  Weber,  47  Mich.  569. 

Minnesota. — Kiefer  v.  Rogers,  19  Minn.  32; 
Porter  v.  Fletcher,  25  Minn.  493;   Olson  v. 


Orton,  28  Minn.  36;  Carlton  v.  Hulett,  49 
Minn.  308. 

Mississippi.  —  Parham  v.  Randolph,  4  How. 
(Miss.)  435,  35  Am.  Dec.  403. 

Missouri.  —  Holland  v.  Anderson,  38  Mo.  55. 

New  Mexico.  —  Daly  v.  Bernstein,  6  N.  Mex. 
380. 

New  York.  —  Mead  v.  Bunn,  32  N.  Y.  275; 
Gage  v.  Peetsch,  16  Misc.  (N.  Y.  City  Ct.)29i. 

Cases  Opposed.  —  Lytle  v.  Bird,  3  Jones  L.  (48 
N.  Car.)  222;  Fallman  v.  Green,  3  Sandf.  (N. 
Y.)  437;  and  White  v.  Seaver,  25  Barb.  (N.  Y.) 
235,  were  to  the  contrary,  but  the  latter  two 
cases  cannot  now  be  regarded  as  of  authority 
in  New  York.  See  Haight  v.  Hayt,  19  N.  Y. 
464;  Sherman  v.  Johnson,  56  Barb.  (N.  Y.)  59. 

In  Clark  v.  Edgar,  84  Mo.  106,  it  was  said 
that  when  a  false  representation  is  made  as  to 
the  title  to  land,  or  as  to  incumbrances  there- 
on, and  is  relied  upon  by  the  person  to  whom 
it  is  made,  the  fact  that  he  could  have 
learned  the  truth  by  an  inspection  of  the 
records  "  is  entitled  to  its  weight  in  determin- 
ing whether  the  representations  were  such  as 
would  impose  upon  a  person  of  ordinary  pru- 
dence." But  it  was  clearly  and  distinctly  held 
that  it  does  not  defeat  his  right  to  recover  for 
the  representation,  if  it  was  of  such  a  nature  or 
made  under  such  circumstances  as  to  reason- 
ably induce  him  to  refrain  from  an  examina- 
tion of  the  records. 

In  Starr  v.  Bennett,  5  Hill  (N.  Y.)  303,  it 
was  said  by  Judge  Bronson,  that  an  action 
for  deceit  would  not  lie  for  a  false  representa- 
tion by  an  officer  that  his  return  of  an  exe- 
cution was  in  due  form  of  law,  because  the 
representation  was  a  mere  matter  of  opinion, 
and  that  even  if  the  officer  had  been  questioned 
about  a  matter  of  fact,  to  wit,  as  to  the  words 
of  the  return,  and  had  answered  falsely,  no 
action  could  be  maintained,  as  the  return  was 
not  only  in  writing,  but  was  matter  of  record 
and  open  to  the  inspection  of  every  one,  and 
the  plaintiff  should  examine  the  same  for  him- 
self. 

3.  Circumstances  Suggesting  Inquiry.  —  Bian- 

coni  v.  Smith,  (Arizona  1892)  28  Pac.  Rep.  880, 
supports  this  proposition,  though  the  dicta  in 
the  opinion  seem  to  require  too  high  a  degree 
of  diligence.  It  was  there  held  that  the  pur- 
chaser of  land  could  not  maintain  an  action  of 
deceit  against  his  vendor  for  false  representa- 
tions that  he  had  an  absolutely  valid  and  per- 
fect title  to  the  land,  whereas  he  had  only  a 
void  tax  deed.  It  appeared  that  another  per- 
32  Volume  XIV.  • 


Bight  to  Rely 


FRAUD  AND  DECEIT. 


on  Representations. 


False  Representations  as  an  Estoppel.  —  The  rule  above  stated  applies  where  it  is 
claimed  that  false  representations  operate  as  an  estoppel.  If  they  are  relied 
upon  by  the  person  to  whom  they  are  made  without  actual  knowledge  of  their 
falsity,  they  will  create  an  estoppel  in  his  favor,  although  he  may  have  had 
constructive  notice  of  their  falsity  by  matter  of  record.1 

Records  of  Private  Corporations.  —  When  representations  are  made  as  to  the 
financial  condition  or  past  profits  and  dividends  of  a  private  corporation,  they 
may  be  relied  upon  without  examining  the  records  of  the  corporation  to  test 
their  truth,  even  though  the  party  may  be  a  stockholder,  and  as  such  may 
have  the  right  to  make  such  an  examination.* 

j.  Representations  as  to  Solvency  or  Credit  —  As  to  solvency  or  credit  i 
of  Another.  —  Ordinarily,  representations  made  by  one  person  as  to  the  solvency 
or  credit  of  another,  for  the  purpose  of  inducing  the  person  to  whom  they  are 
made  to  extend  credit  to  the  person  recommended,  may  be  relied  upon  with- 
out any  inquiry  to  ascertain  whether  they  are  true  or  not,  the  position  of  the 
parties  in  such  a  case  not  being  antagonistic,  but  rather  confidential.3 

As  to  One's  Own  Solvency  or  Credit.  —  Some  of  the  courts  have  held  that  one  of 
the  parties  to  a  proposed  contract  has  no  right  to  rely  upon  the  assertion  of 
the  other  that  he  is  solvent  and  may  be  safely  given  credit,4  though  it  is 
otherwise  if  the  representation  is  as  to  the  ownership  of  specific  property. 5 


son  was  in  possession  of  the  land  at  the  time, 
and  that  the  purchaser  made  no  inquiry  or  ex- 
amination. 

Quitclaim  Deed.  —  The  fact  that  a  quitclaim 
deed  is  given  on  a  sale  of  land  does  not  put 
the  purchaser  on  inquiry  to  test  the  truth  of 
representations  made  by  the  vendor,  so  as  to 
bar  relief  as  against  the  vendor  if  the  repre- 
sentations were  false  and  fraudulent.  Wilson 
v.  Higbee,  62  Fed.  Rep.  723.  And  see  At- 
wood  v.  Chapman,  68  Me.  38,  28  Am.  Rep.  5; 
Wardell  v.  Fosdick,  13  Johns.  (N.'Y.)  325,  7 
Am.  Dec.  383;  Ballou  v.  Lucas,  59  Iowa  24. 

1.  Estoppel  by  False  Representations  —  Record 
as  Constructive  Notice.  —  See  Graham  v. 
Thompson,  55  Ark.  296,  29  Am.  St.  Rep.  40, 
where  the  court  said:  "  One  who  claims  the 
benefit  of  an  estoppel  on  account  of  repre- 
sentations made  must  show  that  he  was  igno- 
rant of  the  truth,  and  acted  in  reliance  upon 
the  false  representations.  But  to  defeat  the 
estoppel  on  that  ground,  actual  and  not  con- 
structive knowledge  is  necessary.  The  very 
representations  reliei  upon  may  have  caused 
the  party  to  desist  from  inquiry  and  neglect 
his  means  of  information,  as  it  does  not  rest 
with  him  who  made  them  to  say  that  their 
falsity  might  have  been  ascertained,  and  it  was 
wrong  to  credit  them."  See  also  Dodge  v. 
Pope,  93  Ind.  480;  Evans  v.  Forstall,  58  Miss. 
30.    And  see  the  title  Estoppel,  vol.  11,  p.  385. 

2.  Records  of  Private  Corporations.  —  Roth- 
miller  v  Stein,  8  Misc  Rep.  (N.  Y.  C.  PI.)  137, 
9  Misc.  Rep.  (N.  Y.)  167:  Beckwith  v.  Ryan,  66 
Conn.  589. 

3.  Representations  as  to  Solvency  or  Credit  of 

Another  —  England.  —  Pasley  v.  Freeman,  3  T. 
R.  si. 

United  States.  —  Lord  v.  Goddard,  13  How. 
(U.  S.)  198. 

Connecticut.  —  Wise  v.  Wilcox,  1  Day  (Conn.) 
22. 

Delaware.  —  Fooks  v.  Waples,  1  Karr.  (Del.) 
131,  25  Am.  Dec.  64. 

Illinois.  —  Endsley  v.  Johns,  120  111.  469,  60 
Am.  Rep.  572,  affirming  17  111.  App.  466. 
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Kansas.  —  Robbins  v.  Barton,  50  Kan.  120. 

Massachusetts.  — Tryon  v.  Whitmarsh,  1  Met. 
(Mass.)  1,  35  Am.  Dec.  339;  Safford  v.  Grout. 
120  Mass.  20;  Bowen  v.  Carter,  124  Mass.  426. 

Michigan.  —  Webster  v.  Bailey,  31  Mich.  36. 

Minnesota.  —  Burr  v.  Willson,  22  Minn.  206. 

Mississippi.  —  Clopton  v.  Cozart,  13  Smed.  & 
M.  (Miss.)  363. 

Missouri.  —  Anderson  v.  McPike,  86  Mo.  293. 

New  York.  —  Upton  v.  Vail,  6  Johns.  (N.  Y.) 
181,  5  Am.  Dec.  210;  Ballard  v.  Lockwood,  1 
Daly  (N.  Y.)  158;  Zabriskie  v.  Smith,  13  N.  Y. 
322,  64  Am.  Dec.  551. 

Rhode  Island.  —  Lyons  v.  Briggs,  14  R.  I. 
222,  51  Am.  Rep.  372. 

See  supra,  this  title.  False  Representations  — 
In  General  —  Representations  as  to  Solvency, 
Credit,  or  Standing. 

Negligence  in  Extending  Credit.  —  It  has  been 
said,  however,  that  one  who  makes  false  repre- 
sentations as  to  the  solvency  or  credit  of  an- 
other, cannot  be  held  liable  if  the  party  to 
whom  the  representation  was  made  has  negli- 
gently closed  his  eyes  to  the  circumstances 
and  failed  to  exercise  his  judgment,  and  has 
extended  an  indiscreet  and  ill  judged  credit. 
Corbett  v.  Brown,  5  C.  &  P.  363,  24  E.  C.  L. 
362;  Newsom  v.  Jackson,  26  Ga.  241,  71  Am. 
Dec.  206. 

Solvency  of  Corporation.  —  A  person  purchas- 
ing stock  in  a  corporation  from  the  corporation 
may  rely  on  the  statements  of  its  officers  as  to 
its  solvency.  Union  Nat.  Bank  v.  Hunt,  76 
Mo.  439. 

Examination  of  Books  of  Corporation.  —  In  such  . 
a  case,  even  though  he  is  already  a  stockholder 
in  the  corporation,  he  is  not  guilty  of  such 
negligence  as  to  bar  relief  because  he  fails  to  [ 
avail  himself  of  his  rights,  as  stockholder,  to  | 
examine  the  books  of  the  corporation.  Union 
Nat.  Bank  v.  Hunt,  76  Mo.  439. 

4.  Representations  as  to  One's  Own  Solvency  or 
Credit. —  Fisher  v.  Brown,  1  Tyler  (Vt.)  387,  4 
Am.  Dec.  726:  Jude  v.  Woodburn,  27  Vt.  415. 

5.  Representation  as  to  Ownership  of  Property. 
—  An  action  for  deceit  will  lie  against  one 
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By  the  weight  of  authority,  however,  a  person's  representations  as  to  his 
solvency  and  credit,  if  made  as  a  fact,  and  intended  to  induce  the  other  party 
to  extend  credit,  may  be  relied  upon,  whether  accompanied  by  representations 
as  to  the  ownership  of  specific  property  or  not.1 

Representations  as  to  the  Meaning  of  Words.  —  A  party  to  a  contract  in  writing  may 
be  guilty  of  a  fraud  in  misrepresenting  to  the  other  party  the  meaning  of  the 
words  used  in  the  contract,  if  the  circumstances  are  such  as  to  justify  the 
other  in  relying  upon  the  representations.2 

k.  Ignorance  and  Misrepresentation  as  to  Contents  of  Instru- 
ment—  Ignorance  Without  Misrepresentation.  —  It  is  well  settled  that  a  contract  or 
conveyance  cannot  be  avoided  merely  because  the  party  who  executed  it  was 
ignorant  of  its  contents,  if  no  fraud  was  practiced  to  induce  him  to  refrain 
from  reading  it  or  having  it  read,  for  in  such  a  case  his  ignorance  is  due  to 
his  own  negligence.3  This  rule  does  not  apply,  however,  where  the  party  is 
unable  to  read  or  write  and  the  other  party  knows  that  he  believes  the  con- 
tents of  the  instrument  to  be  other  than  they  are,  and  takes  advantage  of  the 
circumstances  to  perpetrate  a  fraud.4 


who  obtains  credit  by  falsely  and  fraudulently 
representing  that  he  has  specific  property. 
Hodgeden  v.  Hubbard,  18  Vt.  504,  46  Am. 
Dec.  167;  Childs  v.  Merrill,  63  Vt.  463  (explain- 
ing limiting  Fisher  v.  Brown,  1  Tyler  (Vt.) 
3S7,  4  Am.  Dec.  726,  and  Dyer  v.  Tilton,  23 
Vt.  313;  and  distinguishing  Williams  v.  Hicks, 
2  Vt.  36,  19  Am.  Dec.  693;  Jude  v.  Woodburn, 
27  Vt.  415,  and  Best  v.  Smith,  54  Vt.  617). 

1.  Representations  as  to  One's  Own  Solvency  and 
Credit  May  Be  Relied  upon.  —  Reid  v.  Cowdu 
roy,  79  Iowa  169,  18  Am.  St.  Rep.  359;  Morse 
v.  Shaw,  124  Mass.  59;  Genesee  County  Sav. 
Bank  v.  Michigan  Barge  Co.,  52  Mich.  164; 
Arnstine  v.  Treat,  71  Mich.  561;  Hiller  v. 
Ellis,  72  Miss.  701;  Cincinnati  Cooperage  Co. 
z:  Gaul,  170  Pa.  St.  545;  Schram  v.  Strouse, 
(Tex.  Civ.  App.  1894)  28  S.  W.  Rep.  262.  See 
the  title  Sales,  where  most  of  the  cases  will  be 
cited. 

A  person,  in  dealing  with  a  corporation,  has 
a  right  to  rely  upon  a  statement  by  its  officers 
as  to  its  financial  condition,  and  is  not  negli- 
gent in  not  testing  the  truth  of  the  statement 
by  making  further  inquiry.  Merrill  v.  Florida 
Land,  etc.,  Co.,  13  U.  S.  App.  649,  60  Fed. 
Rep.  17. 

2.  Misrepresentation  as  to  the  Meaning  of 
Words  May  Be  Fraud.  —  See  the  observations  of 
Dixon,  C.  J.,  in  Calkins  v.  State,  13  Wis.  389. 

3.  Mere  Ignorance  of  Contents  of  Instrument  — 

I  'nited  States. — Upton  v.  Tribilcock,  91  U.  S.  45. 

Alabama. — Goetter  v.  Pickett,  61  Ala.  387; 
Campbell  v.  Larmore,  84  Ala.  499;  Georgia 
Home  Ins.  Co.  v.  Warten,  113  Ala.  479,  59 
Am.  St.  Rep.  129;  Terry  v.  Mutual  L.  Ins.  Co., 
116  Ala.  242. 

Arizona.  —  History  Co.  v.  Dougherty,  (Ari- 
zona 1892)  29  Pac.  Rep.  649. 

Arkansas.  —  Mcllroy  v.  Buckner,  35  Ark.  555. 

California.  —  Metropolitan  Loan  Assoc.  v. 
Esche,  75  Cal.  513. 

Colorado.  —  Dingle  v.  Trask,  7  Colo.  App.  16. 

Illinois.  —Strong  v.  Linington,  8  111.  App. 
436. 

Indiana.  —  Rogers  v.  Place,  29  Ind.  577; 
Bacon  v.  Markley,  46  Ind.  116;  Keller  v.  Orr, 
106  Ind.  406. 

Louisiana. — Watson  v.  Planters'  Bank,  22 
La.  Ann.  14. 


Maine.  —  Maine  Mut.  Marine  Ins.  Co.  v. 
Hodgkins,  66  Me.  109. 

Maryland.  —  Spitze  v.  Baltimore,  etc.,  R. 
Co.,  75  Md.  162,  32  Am.  St.  Rep.  378. 

Massachusetts.  —  Grace  v.  Adams,  100  Mass. 
505,  97  Am.  Dec.  117,  1  Am.  Rep.  131;  Leddy 
v.  Barney,  139  Mass.  394;  Jackson  v.  Olney, 
140  Mass.  195. 

Nevada.  —  Gage  v.  Phillips,  21  Nev.  150,  37 
Am.  St.  Rep.  494. 

North  Carolina.  —  Dellinger  v.  Gillespie,  118 
N.  Car.  737. 

Pennsylvania.  —  Johnston  v.  Patterson,  114 
Pa.  St.  398. 

Texas.  —  Gibson  v.  Brown,  (Tex.  Civ.  App. 
1893)  24  S.  W.  Rep.  574. 

Presumption  of  Ability  to  Read.  —  The  reason- 
able presumption,  in  the  absence  of  proof  to 
the  contrary,  is  that  a  person  who  has  signed 
an  instrument  was  of  sufficient  intelligence  to 
read  it.    Dawson  v.  Burrus,  73  Ala.  in. 

4.  Taking  Advantage  of  Ignorance  of  Illiterate 
Person.  —  Foster  v.  Johnson,  70  Ala.  249;  Jones 
v.  Austin,  17  Ark.  498;  Nothe  v.  Nomer,  54 
Conn.  326;  May  v.  Seymour,  17  Fla.  725;  Car- 
bine v.  McCoy,  85  Ga.  185;  Vanbrunt  v.  Sing- 
ley,  85  111.  281;  Keller  v.  Equitable  F.  Ins. 
Co.,  28  Ind.  170;  Sawin  v.  Union  Bldg.,  etc.. 
Assoc.,  q5  Iowa  477;  Trambly  v.  Ricard,  130 
Mass.  259;  O'Donnell  v.  Clinton,  145  Mass. 
461;  Adolph  v.  Minneapolis,  etc.,  R.  Co.,  58 
Minn.  178;  White  v.  Rasines,  (Supreme  Ct.)  21 
N.  Y.  Supp.  243.  See  Green  v.  Maloney,  7 
Houst.  (Del.)  22.  See  also  the  title  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4,  p. 
329. 

In  Trambly  v.  Ricard,  130  Mass.  259,  where 
one  of  the  parties  to  a  written  contract,  who 
was  unable  to  read  or  write,  affixed  his  mark 
thereto  without  its  contents  being  read  or  ex- 
plained to  him,  but  supposing  that  it  contained 
the  terms  of  an  oral  agreement  which  it  was 
understood  should  be  incorporated  in  the  in- 
strument, it  was  held  that  a  finding  that  the 
writing  was  fraudulently  obtained  was  war- 
ranted, though  no  representation  in  words  as 
to  its  contents  was  made. 

In  Selden  v.  Myers,  20  How.  (U.  S.)  506,  it 
was  held  that  a  person  dealing  with  an  unlet- 
tered man  who  can  neither  read  nor  write,  and 
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Misrepresentation  as  to  Contents.  —  Some  of  the  courts  go  further  than  this  and 
hold  that  an  instrument  cannot  be  avoided  on  the  ground  of  fraud,  even  where 
it  is  obtained  by  fraudulent  misrepresentation  as  to  its  contents,  if  the  party 
signing  it  could  have  read  it  or  have  had  it  read,  and  neglected  to  do  so.1 
Other  courts  hold  that  an  instrument  can  be  avoided  for  fraudulent  mis- 
representation as  to  its  contents,  notwithstanding  the  party's  failure  to  avail 
himself  of  an  opportunity  to  read  it  or  have  it  read,  as  he  may  have  been 
prevented  from  doing  so  because  he  trusted  to  the  truth  of  the  other's 
representations.2  This  would  certainly  seem  to  be  the  proper  rule  where, 
for  any  reason,  the  party  is  unable  to  read,  and  the  contents  of  the  instru- 
ment are  misrepresented,  and  so  it  has  been  held  by  some  of  the  courts,8 


taking  from  him  a  promissory  note  for  the 
payment  of  money  and  a  deed  for  property,  in 
trust,  to  secure  the  payment,  is  bound  to  show, 
when  he  seeks  to  enforce  them,  that  they,  or 
the  material  parts  of  them,  were  read  and  fully 
explained  to  the  party  before  they  were  exe- 
cuted, and  that  he  fully  understood  their  mean- 
ing and  effect. 

1.  Misrepresentations  as  to  Contents  of  Instru- 
ment.—  Thus,  in  Seeright  v.  Fletcher,  6 
Blackf.  (Ind.)38o,  it  was  held  that  in  an  action 
on  a  delivery  bond  a  demurrer  was  properly 
sustained  to  a  plea  of  fraud  alleging  that  the 
officer  who  took  the  bond  falsely  and  fraudu- 
lently represented  that  the  bond  required  the 
property  to  be  delivered  at  a  different  time 
from  that  fixed  by  the  instrument,  it  not  ap- 
pearing that  the  defendant  could  not  have  read 
the  bond  or  had  it  read  to  him. 

To  the  same  effect  see  May  v.  Johnson,  3 
Ind.  449;  Craig  v.  Hobbs,  44  Ind.  363;  Bacon 
v.  Markley,  46  Ind.  116;  Robinson  v.  Glass, 
94  Ind.  211. 

This  doctrine  is  also  recognized  in  other 
jurisdictions.  Taylor  v.  Fleckenstein,  30  Fed. 
Rep.  99;  Hazard  v.  Griswold,  21  Fed.  Rep. 
178;  Hawkins  v.  Hawkins,  50  Cal.  558;  Wal- 
lace v.  Chicago,  etc.,  R.  Co.,  67  Iowa  547; 
Wood  v.  Gordon,  (C.  PI.)  18  N.  Y.  Supp.  109. 
See  also  Roach  v.  Karr,  18  Kan.  529,  26  Am. 
Rep.  788. 

2.  View  that  Failure  to  Read  Does  Not  Bar  Re- 
lief—  Alabama.  —  Davis  v.  Snider,  70  Ala.  315; 
Johnson  v.  Cook,  73  Ala.  537;  Beck,  etc.,  Lith- 
ographing Co.  v.  Houppert,  104  Ala.  503;  Bur- 
roughs v.  Pacific  Guano  Co.,  81  Ala.  255. 

Arkansas.  —  Jones  v.  Austin,  17  Ark.  498. 

Georgia.  —  Brooks  v.  Matthews,  78  Ga.  739. 

Illinois.  —  Strong  v.  Linington,  8  111.  App. 
436;  Goetz  v.  Sona,  65  111.  App.  78. 

Kansas. — Warden  v.  Reser,  38  Kan.  86. 

Massachusetts.  —  Peaslee  v.  Peaslee,  147 
Mass.  171;  Freedley  v.  French,  154  Mass. 
339- 

Michigan. — Gibbs  v.  Linabury,  22  Mich. 
479.  7  Am.  Rep.  675;  Sturgis  First  Nat.  Bank 
v.  Deal,  55  Mich.  592;  Shrimpton  v.  Netzorg, 
104  Mich.  225.  See  Ripley  v.  Case,  78  Mich. 
126,  18  Am.  St.  Rep.  428. 

Minnesota.  —  Aultman  v.  Olson,  34  Minn. 
450;  Maxfield  v.  Schwartz,  43  Minn.  221;  Erick- 
son  v.  Fisher,  51  Minn.  300;  Shrimpton  v. 
Philbrick,  53  Minn.  366. 

Missouri.  —  Briggs  v.  Ewart,  51  Mo.  245,  11 
Am.  Rep.  445;  Martin  v.  Smylee,  55  Mo.  577; 
Corby  v.  Weddle,  57  Mo.  452;  Nicol  v.  Young, 
68  Mo.  App.  448. 

Nebraska.  —  Aultman,  etc.,  Co.  v.  Finck,  36 


Neb.  680;  Ward  v.  Spelts,  39  Neb.  809;  Wood- 
bridge  v.  De  Witt,  51  Neb.  98. 

New  York.  —  Albany  City  Sav.  Inst.  v.  Bur- 
dick,  87  N.  Y.  40;  Smith  v.  Smith,  134  N.  Y. 
62,  30  Am.  St.  Rep.  617. 

Ohio.  —  Martindale  v.  Harris,  26  Ohio  St. 
379- 

Pennsylvania.  —  Green  v.  North  Buffalo  Tp., 
56  Pa.  St.  no;  Schuylkill  County  v.  Copley, 
67  Pa.  St.  386,  5  Am.  Rep.  441;  Resh  v.  Allen- 
town  First  Nat.  Bank,  93  Pa.  St.  397;  Waugh 
v.  Beck,  114  Pa.  St.  422,  60  Am.  Rep.  354. 

Texas.  —  Hardy  v.  Kansas  Mfg.  Co.,  (Tex. 
1891)  18  S.  W.  Rep.  157. 

Wisconsin.  —  Kellogg  v.  Steiner,  29  Wis.  626; 
Bowers  v.  Thomas,  62  Wis.  480. 

Contract  of  Suretyship.  —  As  to  the  liability  of 
a  surety  whose  signature  has  been  obtained  by 
fraudulent  misrepresentation  as  to  the  con- 
tents of  the  instrument,  see  the  title  Surety- 
ship. 

Estoppel.  —  When  a  person's  signature  to  a 
written  instrument  is  procured  by  fraud,  he  is 
not  estopped  by  its  recitals.  Burroughs  v. 
Pacific  Guano  Co.,  81  Ala.  255. 

Confidential  Relation.  —  If  a  person  is  induced 
to  execute  an  instrument  by  false  repre- 
sentations as  to  its  contents  by  one  who  stands 
in  a  confidential  relation,  the  instrument  may 
certainly  be  avoided  on  the  ground  of  fraud, 
notwithstanding  the  party  could  have  read  the 
instrument  and  failed  to  do  so.  Albany  City 
Sav.  Inst.  v.  Burdick,  87  N.  Y.  40;  Smith  v. 
Smith,  134  N.  Y.  62,  30  Am.  St.  Rep.  617, 
affir?nino  (City  Ct.)  II  N.  Y.  Supp.  630;  Car- 
bine v.  McCoy,  85  Ga.  185;  Rider  v.  Kelso,  53 
Iowa  367. 

Want  of  Reasonable  Opportunity  to  Read.  —  If, 

when  a  person  executes  a  written  instrument 
upon  false  representations  by  the  other  party 
as  to  its  contents,  he  has  not  a  reasonable  op- 
portunity of  informing  himself  by  personal 
inspection  as  to  the  real  contents  of  the  paper, 
his  right  to  avoid  the  same  on  the  ground  of 
fraud  cannot  be  denied  on  the  ground  that  he 
was  negligent.  It  was  so  held  in  Wood  v.  Cin- 
cinnati Safe,  etc.,  Co.,  96  Ga.  120,  where  the 
signature  of  a  person  to  a  written  instrument 
was  procured  by  false  representations  as  to  its 
contents,  just  as  he  was  about  to  depart  upon 
an  approaching  train,  and  where,  to  a  remon- 
strance against  so  hastily  signing  the  paper, 
the  other  party  made  the  representations.  See 
also  Chapman  v.  Atlanta  Guano  Co.,  91  Ga. 
821;  Cole  v.  Williams,  12  Neb.  440. 

3.  Persons  Illiterate  Unable  to  Read  —  Ala. 
bama.  —  Davis  v.  Snider,  70  Ala.  315. 

California.  —  Wilson  v.  Moriarty,  77  Cal.  596. 
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though  not  by  all.1 

Misrepresentation*  as  to  Legal  Effect  of  Instrument.  —  As  was  shown  in  a  previous 
section,  a  charge  of  fraud  cannot  ordinarily  be  predicated  upon  a  false  repre- 
sentation merely  as  to  the  legal  effect  of  an  instrument.3 

Artifice  to  Prevent  Reading.  —  Even  when  a  person  is  able  to  read,  his  failure  to 
read  an  instrument  before  signing  it  will  be  excused,  if  the  other  party,  instead 
of  merely  misrepresenting  the  contents,  used  such  artifice  as  was  reasonably 
sufficient  to  prevent  him  from  reading  it,  and  it  had  this  effect.3 

Misreading  Instrument.  —  All  of  the  courts  will  no  doubt  agree  that  if  the  other 
party  to  the  contract,  or  his  agent,  misreads  an  instrument  to  an  illiterate  man, 
or  a  man  who,  from  poor  eyesight  or  from  the  absence  of  friends,  is  at  the 
time  unable  to  read  the  paper  or  have  it  read  by  a  friend,  it  is  a  fraud  for 
which  he  may  avoid  the  same.4  And  this  would  also  seem  to  be  true  if  an 
instrument  is  fraudulently  misread  to  a  man  who  can  read  himself,  but  trusts 
to  having  it  read  to  him.5 


Connecticut.  —  Chesnut-Hill  Reservoir  Co.  v. 
Chase,  14  Conn.  132. 

Illinois. — Vanbrunt  v.  Singley,  85  111.  281. 

Indiana.  —  Keller  v.  Equitable  F.  Ins.  Co., 
28  Ind.  170. 

Kansas.  —  Winfield  Nat.  Bank  v.  Croco,  46 
Kan.  620. 

Massachusetts.  —  Mullen  v.  Old  Colony  R. 
Co.,  127  Mass.  86,  34  Am.  Rep.  349;  Trambly 
v.  Ricard,  130  Mass.  261;  O'Donnell  v.  Clin- 
ton, 145  Mass.  461. 

Nebraska.  — Griffith  v.  Short,  14  Neb.  259. 

New  Jersey.  —  Decker  v.  Hardin,  5  N.  J.  L. 
668. 

New  York.  —  Whitney  v.  Snyder,  2  Lans. 
(N.  Y.)  477;  Edick  v.  Dake,  14  Hun  (N.  Y.) 
481;  White  v.  Rasines,  (Supreme  Ct.)  21  N.  Y. 
Supp.  243. 

Pennsylvania.  —  Green  v.  North  Buffalo  Tp., 
56  Pa.  St.  no;  Schuylkill  County  v.  Copley, 
67  Pa.  St.  386,  5  Am.  Rep.  441. 

Texas.  —  Stacy  v.  Ross,  27  Tex.  3,  84  Am. 
Dec.  604. 

Action  of  Deceit.  —  Fraud  in  obtaining  a  per- 
son's signature  to  an  instrument  is  not  only 
ground  for  avoiding  liability  on  the  instru- 
ment, but  it  is  also  ground  for  an  action  of 
deceit.    Edick  v.  Dake,  14  Hun  (N.  Y.)  481. 

Representation  by  Conduct.  —  As  was  shown 
in  a  pre  vious  section,  a  representation  may  be 
by  the  acts  and  conduct  of  a  party  as  well  as 
by  his  declarations.  See  supra,  this  title, 
False  Representations  —  In  General. 

For  this  reason  it  has  been  held  that  where 
the  parties  to  a  contract  orally  agree  upon  its 
terms  with  the  understanding  that  it  is  to  be 
put  into  writing,  and  one  of  them  presents  an 
instrument  to  the  other  for  his  signature, 
knowing  that  the  other  is  unable  to  read  or 
write,  and  that  he  is  ignorant  of  its  contents, 
this  is  equivalent  to  a  representation  that  the 
instrument  contains  the  terms  orally  agreed 
upon,  so  that  it  will  constitute  just  as  much 
fraud  as  if  the  contents  were  misread.  Tram- 
bly v.  Ricard,  130  Mass.  259. 

1.  Decision  to  the  Contrary.  —  In  Hawkins  v. 
Hawkins,  soCal.  558,  it  was  held  that  if  a  per- 
son enters  into  a  written  contract  with  an- 
other, between  whom  and  himself  there  is  no 
relation  of  especial  trust  or  confidence,  and 
the  contract  is  reduced  to  writing  by  such 
other  person  and  represented  by  him  to  be  like 
the  verbal  agreement,  and  the  party  signs  the 


writing  without  having  it  read  by  some  one 
for  him  when  he  has  the  means  of  doing  so, 
he  cannot  avoid  a  liability  created  thereby,  be- 
cause the  terms  of  the  writing  differ  from 
the  contract  as  orally  agreed  upon ;  and  that  the 
fact  that  he  is  illiterate  does  not  change  the 
rule 

2.  Misrepresentation  as  to  Legal  Effect  of  In- 
strument. —  See  supra,  this  title.  Character  of 
Representation  as  One  of  Fact  —  False  Repre- 
sentations as  to  the  Law. 

3.  Artifice  to  Prevent  Reading.  —  Peaslee  z: 
Peaslee,  147  Mass.  171.  See  also  Davis  v. 
Snider,  70  Ala.  315;  Robinson  v.  Glass,  94 
Ind.  211;  Gibbs  v.  Linabury,  22  Mich.  479,  7 
Am.  Rep.  675;  Briggs  v.  Ewart,  51  Mo.  245, 
11  Am.  Rep.  445. 

4.  Misreading  Instrument  —  To  Illiterate  Per- 
son—  Alabama.  —  Foster  v.  Johnson,  70  Ala. 
249;  Davis  v.  Snider,  70  Ala.  315. 

Arkansas.  — Jones  v.  Austin,  17  Ark.  498. 

Illinois.  — R.  J.  Gunning  Co.  v.  Cusack,  50 
111.  App.  290. 

Indiana.  —  Seeright  v.  Fletcher,  6  Blackf. 
(Ind.)  380;  Webb  v.  Corbin.  78  Ind.  403. 

Iowa.  —  Sawin  v.  Union  Bldg.,  etc..  Assoc., 
95  Iowa  477;  Hopkins  v.  Hawkeye  Ins.  Co., 
57  Iowa  203. 

Michigan.  —  Sturgis  First  Nat.  Bank  v. 
Deal,  55  Mich.  592. 

Nebraska.  —  Cole  v.  Williams,  12  Neb. 
440. 

New  York.  —  Edick  v.  Dake,  14  Hun  (N.  Y.) 
481. 

Texas.  —  Stacy  v.  Ross,  27  Tex.  3,  84  Am. 
Dec.  604;  Chatham  v.  Jones,  69  Tex.  744. 

5.  In  Brooks  v.  Matthews,  78  Ga.  739,  the 
court  held  that,  as  between  the  original  par- 
ties to  a  note,  the  maker,  though  able  to  read, 
might  avoid  the  same  because  the  payee 
fraudulently  misread  the  same.  Against  the 
payee's  contention  that  the  maker  was  guilty 
of  negligence  in  not  reading  the  note,  the 
court  said:  "  To  this  the  defendant  may- 
reply,  '  You  have  no  right  to  take  that  posi- 
tion, for  the  reason  that  your  own  act  induced 
me  not  to  read  the  notes;  you  threw  me  off  my 
guard  by  having  read  the  notes  wrong,  and  it 
does  not  lie  in  your  mouth  to  accuse  me  of 
negligence.'  We  think  that  is  a  complete 
reply  as  between  these  parties."  See  also 
New  v.  Wambach,  42  Ind.  456;  Mead  v.  Bunn, 
32  N.  Y.  275. 
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Substitution  of  instruments.  —  If  a  different  instrument  from  that  which  a  party 
supposes  he  is  executing  is  fraudulently  substituted  by  the  other  party,  there- 
is  clearly  a  fraud  in  procuring  the  execution  of  the  instrument,  which  may  be 
set  up  to  defeat  the  party's  liability  thereon.1 

Writing  Contract  over  Signature  on  Blank  Paper.  —  A  person  cannot  be  made  liable 
by  another's  fraudulently  writing  a  contract  over  his  signature  upon  a  blank 
piece  of  paper.* 

Persons  in  Weak  Mental  and  Physical  Condition,  —  If  a  person  is  in  a  weak  condition 
mentally  and  physically  at  the  time  he  signs  an  instrument,  the  contents  of 
which  are  fraudulently  misrepresented  to  him,  his  failure  to  read  the  same,  or 
ask  to  have  it  read,  may  not  be  such  negligence  as  to  bar  relief  for  the  fraud.3 

Negotiable  Instruments.  —  Negotiable  bills  and  notes  and  other  negotiable 
instruments  stand  upon  a  peculiar  footing  when  in  the  hands  of  a  bona  fide 
purchaser  for  value.  Most  of  the  courts  have  held  that  they  cannot  then  be 
avoided,  though  the  signature  thereto  was  procured  by  false  and  fraudulent 
representations  as  to  their  contents,  unless  the  party  was  not  guilty  of  negli- 
gence ;  though  they  have  not  always  agreed  as  to  what  constitutes  negligence.4 

X.  Damage  oe  Prejudice  —  1.  Necessity  in  General. — In  addition  to  the  ele- 
ments of  fraud  thus  far  considered,  it  is  necessary,  as  a  general  rule,  to  show 
that  the  person  seeking  redress  or  relief  has  been  damaged  or  prejudiced.5 
Falsehood  and  deceit,"  it  has  been  said,  "  are  always  subject  to  moral  con- 
demnation, but  it  is  not  appointed  to  human  tribunals  to  sit  in  judgment  upon 
mere  moral  delinquencies  or  abstract  wrongs,  affecting  only  the  conscience. 
Such  tribunals  take  cognizance  of  delinquencies  and  wrongs  only  when  another 
has  been  induced  by  them  to  do  some  act  to  his  own  injury.  Deceit  and 
fraud,  if  not  acted  upon,  or  if  not  accompanied  by  injury,  are  moral,  not  legal 
wrongs. "  6 

Prejudice  or  Damage  to  Others  than  the  person  complaining  is  not  enough.  He 
must  himself  be  damaged  or  prejudiced.7 

2.  Action  of  Deceit.  —  This  rule  has  repeatedly  been  recognized  in  actions 
of  deceit.8    The  principle  is,  as  applied  to  such  actions,  that  "  fraud  without 

1.  Substitution  of  Another  Instrument.  —  Tay-  5  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.), 
lor  v.  Fleckenstein,  30  Fed.  Rep.  99;  Byers  v.  p.  331). 

Daugherty,  40  Ind.  198;  Ruten  v.  Gruner,  90  7.  Dawson  v.  Graham,  48  Iowa  378;  Union 

III.300;  McGinn  v.  Tobey,  62  Mich.  252,  4  Am.  Bank  v.  Osborne,  4  Humph.  (Tenn.)  413  (disap. 

St.  Rep.  848;  Kingman  v.  Shawley,  61  Mo  proving  Livingston  v.  Hastie,  2  Cai.  (N.  Y.) 

App.  54;  Van  Valkenburgh  v.  Rouk,  12  Johns.  249). 

(N.  Y.)  337.  8.  Damages  Necessary  to  Sustain  Action  of  Deceit 

2.  Writing  Contract  over  Signature  on  Blank  — England.  —  Pasley  v.  Freeman,  3  T.  R.  51, 
Paper.  —  Nance  v.  Lary,  5  Ala.  370;  Caulkins  2  Smith  Lead.  Cas.  66;  Waterer  v.  Freeman, 
v.  Wiiisler,  29  Iowa  495,  4  Am.  Rep.  236.  Hob.  266;   Eastwood  v.  Bain,  3  H.  &  N.  738, 

3.  Fraud  upon  Mentally  or  Physically  Weak  28  L.  J.  Exch.  74,  7  W.  R.  90;  Beattie  v. 
Persons.  —  Bliss  v.  New  York  Cent.,  etc.,  R.  Ebury,  L.  R.  7  Ch.  777,  41  L.  j.  Ch.  804,  20  W. 
Co.,  160  Mass.  447,  39  Am.  St.  Rep.  504.  R.  994,  27  L.  T.  N.  S.  398;  Collins  v.  Cave,  4 

4.  Negotiable  Instruments.  —  Mead  v.  Mun-  H.  &  N.  225;  Cotterell  v.  Jones,  11  C.  B.  713, 
son,  60  111.  49;  Ort  v.  Fowler,  31  Kan.  478,  47  73  E.  C.  L.  713;  Vernon  v.  Keys,  12  East  632 
Am.  Rep.  501;  Shirts  v.  Overjohn,  60  Mo.  305;  (affirmed  a,  Taunt.  488). 

Chapman  v.  Rose,  56  N.  Y.  137,  15  Am.  Rep.  Canada.  —  Petrie  v.  Guelph  Lumber  Co.,  11 

401;   Montgomery  v.  Scott,  9  S.  Car.  20,  30  Can.  Sup.  Ct.  Rep.  450. 

Am.  Rep.  1.    See  the  title  Bills  of  Exchange  United  States.  —  Ming  v.  Woolfolk,  116  U.  S. 

and  Promissory  Notes,  vol.  4,  pp.  326-328,  599;   Marshall  v.  Hubbard,  117  U.  S.  415; 

where  this  question  is  fully  treated.  Iasigi  v.  Brown,  17  How.  (U.  S.)  183. 

5.  Damage  or  Prejudice  Is  Necessary.  —  East-  Alabama. — Jordan  v.  Pickett,  78  Ala.  331; 
wood  v.  Bain,  3  H.  &  N.  738,  28  L.  J.  Exch.  Ball  v.  Farley,  81  Ala.  292. 

74,  7  W.  R.  90;  Morrison  v.  Lods,  39  Cal.  381;  Arkansas.  —  Carvill  v.  Jacks,  43  Ark.  454; 

Mahoney  v.  Whyte,  49  111.  App.  97;  Stinson  Arkansas,  etc.,  R.  Co.  v.  Smith,  53  Ark.  275. 

v.  Aultman,  54  Kan.  537;  Slidell  v.  Rightor,  3  California.  —  Marriner  v.  Dennison,  78  Cal. 

La.  Ann.  199;  Skowhegan  First  Nat.  Bank  v.  202;  Wainwright  v.  Weske,  82  Cal.  193;  Holton 

Maxfield,  83  Me.  576;  Bunn  v.  Ahl,  29  Pa.  St.  v.  Noble,  83  Cal.  7. 

387,72  Am.  Dec.  639;  Ableman  v.  Roth,  12  Connecticut. — Otis   v.  Raymond,  3  Conn. 

Wis.  81.    And  see  the  cases  hereafter  more  413;  Culver  v.  Webb,  12  Conn.  441;   Ely  v. 

specifically  cited  under  this  section.  Stannard,  46  Conn.  124. 

6.  Mahoney  v.  Whyte,  49  111.  App.  97  (citing  Georgia.  —  Christian  v.  Penn,  7   Ga.  434; 
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damage,  or  damage  without  fraud,  gives  no  cause  of  action,  but  where  these 
two  concur  an  action  lies."  1 

3.  Rescission  of  Contract  at  Law.  —  The  rule  also  applies  when  fraud  is  relied 
upon  as  ground  for  rescission  of  a  contract  at  law,  whether  the  fraud  be  set  up 
as  a  defense  in  an  action  on  the  contract,  or  an  action  be  brought  after  rescis- 
sion to  recover  what  has  been  parted  with  under  the  contract.2 


Bennett  v.  Terrill,  20  Ga.  83;  Freeman  v.  Mc- 
Daniel,  23  Ga.  354. 

Illinois.  —  Weatherford  v.  Fishback,  4  111. 
170;  Bartlett  v.  Blaine,  83  111.  25,  25  Am.  Rep. 
346;  Wharf  v.  Roberts,  88  111.  426. 

Indiana. — Wiley  v.  Howard,  15  Ind.  169; 
Curry  v.  Keyser,  30  Ind.  214;  Franklin  Ins. 
Co.  v.  Humphrey,  65  Ind.  549,  32  Am.  Rep. 
78;  Bish  v.  Van  Cannon,  94  Ind.  263. 

Iowa.  —  Kimmans  v.  Chandler,  13  Iowa  327; 
Hale  v.  Philbrick,  47  Iowa  217. 

Maine.  —  Fuller  v.  Hodgdon,  25  Me.  243; 
Brown  v.  Blunt,  72  Me.  415;  Danforth  v. 
Cushing,  77  Me.  182. 

Maryland.  —  Buschman  v.  Codd,  52  Md. 
202;  Melville  v.  Gary,  76  Md.  221. 

Massachusetts.  —  Morgan  v.  Bliss,  2  Mass. 
in;  Lamb  v.  Stone,  11  Pick.  (Mass.)  527; 
Tryon  v.  Whitmarsh,  1  Met.  (Mass.)  I,  35 
Am.  Dec.  339;  Wellington  v.  Small,  3  Cush. 
(Mass.)  145,  50  Am.  Dec.  719;  Whitney  v. 
Blanchard,  2  Gray  (Mass.)  208;  Silver  v.  Fra- 
zier,  3  Allen  (Mass.)  382,  81  Am.  Dec.  662; 
Randall  v.  Hazelton,  12  Allen  (Mass.)  412; 
Bradley  v.  Fuller,  118  Mass.  239;  Freeman  v. 
Venner,  120  Mass.  424. 

Minnesota.  —  Doran  v.  Eaton,  40  Minn.  35; 
Alden  v.  Wright,  47  Minn.  225;  Winston  v. 
Young,  52  Minn.  1;  Graham  v.  Burch,  53 
Minn.  17. 

Alississippi.  —  Hall  v.  Thompson,  1  Smed.  & 
M.  (Miss.)  443;  Harris  v.  Ransom,  24  Miss. 
504- 

Missouri.  —  Parker  v.  Marquis,  64  Mo,  38. 

Nebraska. —  Runge  v.  Brown,  23  Neb.  817; 
Lorenzen  v.  Kansas  City  Invest.  Co.,  44  Neb. 
99;  American  Bldg.,  etc.,  Assoc.  v.  Bear,  48 
Neb.  455. 

New  Hampshire.  —  Hanson  v.  Edgerly,  29 
N.  H.  357;  Page  v.  Parker,  43  N.  H.  363,  80 
Am.  Dec.  172;  Newell  v.  Horn,  45  N.  H.  422. 

New  Jersey.  —  Byard  v.  Holmes,  34  N.  J.  L. 

296. 

New  York.  —  Culver  v.  Avery,  7  Wend.  (N. 
Y.)  380,  22  Am.  Dec.  586;  Hutchins  v.  Hutch- 
ins,  7  Hill  (N.  Y.)  104;  Taylor  v.  Guest,  58  N. 
Y.  262;  People  v.  Stephens,  71  N.  Y.  557; 
Deobold  v.  Oppermann,  in  N.  Y.  531,  7  Am. 
St.  Rep.  760;  New  York  Land  Imp.  Co.  v. 
Chapman,  118  N.  Y.  288;  Jex  v.  Straus,  122  N. 
Y.  293  (affirming  55  N.  Y.  Super.  Ct.  52;  Ran- 
ney  v.  Warren,  17  Hun  (N.  Y.)  in;  Wemple 
v.  Hildreth,  10  Daly  (N.  Y.)  481;  Hauselt  v. 
Vilmar,  2  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  222, 
43  N.  Y.  Super.  Ct.  574,  76  N.  Y.  630;  Thomas 
v.  Dickinson,  65  Hun  (N.  Y.)  5;  Roome  v. 
Jennings,  2  Misc.  Rep.  (N.  Y.  C.  PI.)  257,  3 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  413,  632;  Sea- 
man v.  Becar,  15  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)6i6;  Post  v.  Lyke,  18  N.  Y.  Wkly.  Dig. 
385. 

North  Carolina.  —  Fagan  v.  Newson,  1  Dev. 
L.  (12  N.  Car.)  20;  Farrar  v.  Alston,  1  Dev.  L. 
(12  N.  Car.)  69. 


Ohio.  —  Smith  v.  Bowler,  2  Disney  (Ohio) 

153. 

South  Carolina.  —  Massey  v.  Craine,  I  Mc- 
Cord  L.  (S.  Car.)  489;  Munro  v.  Gairdner,  3 
Brev.  (S.  Car.)  31.  5  Am.  Dec.  531. 

Tennessee.  —  Whitson  v.  Gray,  3  Head 
(Tenn.)  441. 

Texas.  —  Bremond  v.  McLean,  45  Tex.  11. 

Vermont.  —  Nye  v.  Merriam,  35  Vt.  438. 

Virginia.  —  Shoemaker  v.  Cake,  83  Va.  1; 
Lake  v.  Tyree,  90  Va.  719. 

Wisconsin.  —  Barber  v.  Kilbourn,  16  Wis. 
485;  Foster  v.  Taggart,  54  Wis.  391. 

1.  Statements  of  the  Principle.  —  Per  Croke, 
J.,  in  Baily  v.  Merrell,  3  Bulst.  95.  See  also 
Pasley  v.  Freeman,  3  T.  R.  51,  2  Smith  Lead. 
Cas.  66;  Randall  v.  Hazelton,  12  Allen  (Mass.) 
414;  Hutchins  v.  Hutchins,  7  Hill  (N.  Y.)  104. 

"  Falsehood,  or  in  the  plainer  language  of 
some  of  the  authorities,  a  lie,  without  damage, 
will  not  entitle  the  plaintiff  to  recover."  Ben- 
nett v.  Terrill,  20  Ga.  83. 

"  It  is  of  the  very  essence  of  an  action  of 
fraud  or  deceit  that  the  same  should  be  accom- 
panied by  damage,  and  neither  damnum  absque 
injuria  nor  injuria  absque  damnum,  by  them- 
selves, constitute  a  good  cause  of  action." 
Deobold  v.  Oppermann,  111  N.  Y.  531,  7  Am. 
St.  Rep.  760. 

Fraud  Distinguished  from  Other  Wrongs  and 
from  Breach  of  Contract.  —  "A  mere  fraudulent 
representation  is  not  actionable  per  se.  If  a 
man  utter  slanderous  words  of  his  neighbor, 
the  neighbor  may  have  his  action,  though  he 
be  not  damaged  by  the  words  spoken.  If  a 
man,  upon  a  valuable  consideration,  promise 
to  another  that  he  will  do  any  given  thing, 
and  fail  to  perform  his  promise,  an  action  lies 
for  the  breach  of  promise,  though  no  damage 
be  done.  Not  so  in  an  action  for  fraudulent 
representations.  In  such  action,  the  plaintiff 
must  not  only  show  that  the  representations 
were  made,  and  that  they  were  false  and 
fraudulent,  but  he  must  also  show,  affirma- 
tively, that  he  has  been  injured  thereby  — 
that  he  is,  in  some  way.  in  a  worse  condition 
than  he  would  have  been  had  the  words  been 
true."  Bartlett  v.  Blaine,  83  111.  27,  25  Am. 
Rep.  346. 

2.  Damage  or  Prejudice  Necessary  for  Rescission 

at  Law — Alabama.  —  Craig  v.  Blow,  3  Stew. 
(Ala.)  448;  Overdeer  v.  Wiley,  30  Ala.  711. 

Arkansas.  —  Mack  v.  Adler,  48  Ark.  70. 

California.  —  Marriner  v.  Dennison,  78  Cal. 
202;  Holton  v.  Noble,  83  Cal.  7. 

Georgia.  —  Austell  v.  Rice,  5  Ga.  472;  Free- 
man v.  McDaniel,  23  Ga.  354. 

Indiana.  —  Smith  v.  Ackerman,  5  Blackf. 
(Ind.)  541;  Keller  v.  Johnson,  11  Ind.  337  71 
Am.  Dec.  355;  Wiley  v.  Howard,  15  Ind.  169; 
Curry  v.  Keyser,  30  Ind.  214;  Sieveking  v. 
Litzler,  31  Ind.  13;  Branham  v.  Record,  42 
Ind.  181;  Neidefer  v.  Chastain,  71  Ind.  363,  36 
Am.  Rep.  198. 
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4.  Rescission  and  Other  Relief  in  Equity.  —  The  rule  is  recognized  in  equity 
as  well  as  at  law.  "A  party  must  not  only  be  misled  by  false  representations, 
but  he  must  be  misled  to  his  injury,  before  he  can  successfully  seek  equitable 
interposition. "  1 

Eescission.  —  Thus,  a  suit  cannot  be  maintained  for  equitable  relief  by  way 
of  rescission  or  cancellation  of  a  contract  or  conveyance  on  the  ground  of 
fraud,  unless  it  is  shown  that  damage  or  prejudice  has  resulted  therefrom.2 

Defense  in  Suit  for  Specific  Performance.  —  The  rule  also  applies  when  fraud  is  relied 
upon  as  a  defense  in  a  suit  to  compel  specific  performance  of  a  contract.3 

Equitable  Estoppel.  —  And  it  applies  where  fraud  is  set  up  as  a  ground  of  equi- 
table estoppel.4 

Belief  Against  Judgment  or  Decree.  —  Relief  against  a  judgment  or  decree  cannot 
be  had  in  equity,  by  a  bill  of  review  or  otherwise,  on  the  ground  of  fraud  in 
obtaining  the  same,  unless  the  fraud  has  resulted  in  damage  or  prejudice.5 


Iowa.  —  Pheteplace  v.  Eastman,  26  Iowa 
446. 

Kentucky.  —  Hunt  v.  Daniel,  6  J.  J.  Marsh. 
(Ky.)  398. 

Maine.  —  Fuller  v.  Hodgdon,  25  Me.  243; 
O'Brien  v.  Luques,  81  Me.  46;  Skowhegan 
First  Nat.  Bank  v.  Maxfield,  83  Me.  576. 

Michigan.  —  Bristol  v.  Braidwood,  28  Mich. 
191;  Johnson  v.  Seymour,  79  Mich.  156. 

Mississippi.  —  Harris  v.  Ransom,  24  Miss. 
504. 

Nebraska.  —  American  Bldg.,  etc.,  Assoc.  v. 
Bear,  48  Neb.  455. 

New  Hampshire.  —  Springfield  v.  Drake,  58 
N.  H.  20;  Clark  v.  Amoskeag  Mfg.  Co.,  62  N. 
H.  612. 

New  York.  —  Thompson  v.  Menck,  2  Keyes 
(N.  Y.)  82;  Michigan  v.  Phoenix  Bank,  33  N. 
Y.  9. 

Wisconsin. — Castleman  v.  Griffin,  13  Wis. 
535.    See  Morrison  v.  Koch,  32  Wis.  254. 

1.  Fraud  as  Ground  for  Relief  in  Equity. — 
Lewis  v.  Brookdale  Land  Co.,  124  Mo.  088. 
And  see  Bigby  v.  Powell,  25  Ga.  244,  71  Am. 
Dec.  168;  Mahoney  v.  Whyte,  49  111.  App.  97; 
Meyer  v.  Yesser,  32  Ind.  294;  Casey  v.  Allen, 
1  A.  K.  Marsh.  (Ky.)  465,  10  Am.  Dec.  750; 
Slidell  v.  Rightor,  3  La.  Ann.  199;  State  v. 
West,  68  Mo.  232;  Lenox  v.  Harrison,  88  Mo. 
496;  Crumb  v.  Wright,  97  Mo.  13;  Shoemaker 
v.  Cake,  83  Va.  t;  Morrison  v.  Koch,  32  Wis. 
254- 

In  Hargrove  v.  Nix,  14  Ga.  318,  it  was  said 
by  Judge  Lumpkin:  "  It  has  been  repeatedly 
ruled,  that  neither  courts  of  equity  nor  of  law 
sit  to  correct  unconscientious  acts,  which  are 
followed  by  no  loss  or  damage.  To  support 
an  action  at  law,  there  must  be  a  fraud  com- 
milted  by  the  defendant,  and  a  damage  result- 
ing from  such  fraud  to  the  plaintiff.  Vernon 
v.  Keys,  12  East  638.  So  fraud  and  damage 
must  be  coupled  together,  to  entitle  the  in- 
jured party  to  relief  in  a  court  of  chancery. 
Bacon  v.  Bronson,  7  Johns.  Ch.  (N.  Y.)  201,  11 
Am.  Dec.  449;  Fellowes  v.  Gwydyr,  1  Sim. 
63."  And  see  the  cases  cited  in  the  notes 
following. 

2.  Eescission  and   Cancellation  in  Equity  — 

United  States.  —  Southern  Development  Co.  v. 
Silva,  125  U.  S.  247. 

Alabama.  —  Kelly  v.  McGrath,  70  Ala.  75,  45 
Am.  Rep.  75;  Baker  v.  Maxwell,  99  Ala.  55S; 
Spratt  v.  Wilson,  04  Ala.  608. 


Arkansas.  —  Cunningham  v.  Ashley,  12 
Ark.  296;  Cook  v.  Cook,  12  Ark.  381. 

California.  —  Patterson  v.  Donner,  48  Cal. 

Colorado.  —  Beard  v.  Bliley,  3  Colo.  App. 
47Q- 

Delaware.  —  Pickering  v.  Day,  3  Houst. 
(Del.)  474,  95  Am.  Dec.  291. 

Illinois.  —  Whitesides  v.  Taylor,  105  111.  496; 
Schubart  v.  Chicago  Gas  Light,  etc.,  Co.,  41 
111.  App.  181. 

Indiana.  —  Sieveking  v.  Litzler,  31  Ind.  13; 
Cole  r.  Miller,  60  Ind.  463. 

Iowa.  —  Percival  v.  Harger,  40  Iowa  286; 
Hatcher  v.  Day,  53  Iowa  671;  Armstrong  v. 
Breen,  101  Iowa  9. 

Kentucky.  —  Campbell  v.  Whittingham,  5  J. 
J.  Marsh.  (Ky.)  96,  20  Am.  Dec.  241. 

Mississippi.  —  Young  v.  Bumpass,  Freem. 
(Miss.)  241;  Davidson  v.  Moss,  5  How.  (Miss.) 
673;  Atkinson  v.  Sinnott,  67  Miss.  502. 

Missouri.  —  Lewis  v.  Brookdale  Land  Co., 
124  Mo.  672. 

Nebraska.  —  American  Bldg.,  etc.,  Assoc.  v. 
Bear,  48  Neb.  455. 

New  Jersey. —  Marsh  v.  Cook,  32  N.  J.  Eq. 
262;  Britton  v.  Royal  Arcanum,  46  N.  J.  Eq. 
102,  19  Am  St.  Rep.  376. 

New  York.  —  Story  v.  Conger,  36  N.  Y.  673, 
93  Am.  Dec.  546;  Aron  v.  De  Castro,  (Su- 
preme Ct.)  13  N.  Y.  Supp.  372  (affirmed  131  N. 
Y.  648,  43  N.  Y.  St.  Rep.  660);  Hewlett  v. 
Saratoga  Carlsbad  Spring  Co.,  84  Hun  (N.  Y.) 
248;  Thomas  v.  Dickinson,  65  Hun  (N.  Y.)  5. 

Tennessee.  —  Cunningham  v.  Shields,  4 
Hay  w.  (Term.)  44;  Waterbury  v.  Netherland, 
6  Heisk.  (Tenn.)  512. 

Virginia.  —  Lake  v.  Tyree,  go  Va.  719. 
Wisconsin.  —  Daly    v.    Brennan,    87  Wis. 

36 

3.  Fraud  as  a  Defense  in  Suit  for  Specific  Per- 
formance. —  Morrison  v.  Lods,  39  Cal.  381; 
Meyer  v.  Yesser,  32  Ind.  294;  Phipps  v.  Buck- 
man,  30  Pa.  St.  402.  See  the  title  Specific 
Performance. 

4.  Equitable  Estoppel.  —  Casey  v.  Allen,  1  A. 
K.  Marsh.  (Ky.)  465,  ro  Am.  Dec.  750.  See 
the  title  Estoppel,  vol.  11,  p.  436. 

5.  Relief  Against  Judgment.  —  Hargrove  v. 
Nix,  14  Ga.  316;  Bigby  v.  Powell,  25  Ga.  244, 
71  Am.  Dec.  168;  Ableman  v.  Roth,  12  Wis. 
81.  And  see  the  title  Judgments  and  De- 
crees. 
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5.  Principal  and  Agent,  and  Trustee  and  Beneficiary.  —  The  general  rule  that 
a  contract  cannot  be  rescinded  for  fraud,  or  damages  recovered  therefor  with- 
out proof  of  injuries  sustained,  does  not  apply  as  between  principals  and 
agents,  or  cestuis  que  trust  and  their  trustees.1 

6.  Sufficiency  of  Damage  or  Prejudice  —  a.  In  General.  —  In  applying  the 
doctrine  that  damage  or  prejudice  is  necessar)'  in  cases  of  fraud,  the  courts 
have  not  always  agreed  as  to  what  constitutes  sufficient  damage  or  prejudice 
to  entitle  a  person  to  relief.3  Relief  or  redress  will  not  be  granted,  either  by 
way  of  rescission  or  by  way  of  damages,  at  law  or  in  equity,  if  it  clearly 
appears  that  the  party  complaining  has  not  sustained  any  pecuniary  damages, 
nor  been  otherwise  put  in  any  worse  position  than  he  would  have  occupied  if 
there  had  been  no  fraud;3  but  when  we  go  beyond  this  broad  proposition  we 
meet  with  difficulties,  and  find  some  conflict  in  the  decisions. 

Amount  of  Damage  Immaterial. —  If  any  damage  or  prejudice  is  shown,  however 
slight,  the  party  is  entitled  to  relief.4 

b.  Fraud  Must  Affect  the  Consideration.  —  But  to  make  fraud 
available  it  must  refer  to  and  affect  the  consideration  which  moved  the  party 
to  enter  into  the  contract.  In  other  words,  as  it  has  been  said,  it  must  reach 
and  lessen  the  benefit  to  be  derived  from  the  contract,  and  not  merely  disap- 
point the  motive  for  entering  into  it.5 

c  Necessity  for  Actual  Pecuniary  Damage.  —  It  has  been  held  in 
a  number  of  cases  that  to  entitle  a  person  to  relief  because  of  having  been 
induced  by  fraud  to  enter  into  a  contract,  he  need  not  show  that  he  has  actu- 
ally sustained  any  pecuniary  damages  by  reason  of  the  fraud,  provided  he  has 
been  otherwise  prejudiced.6 

Rescission  of  Contracts.  —  Thus  it  has  been  held  that  pecuniary  damage  is  not 
necessary  to  entitle  a  person  to  relief  by  way  of  rescission ;  but  that  it  is 
enough  for  him  to  show  that  he  has  been  induced  by  material  false  and 
fraudulent  representations  to  enter  into  a  contract  which  he  would  not  have 
entered  into  but  for  such  representations.7 

1.  Rule  as  Between  Principals  and  Agents,  and  Wife  Joining  in  Husband's  Conveyance.  — 
Cestui  Que  Trust  and  Trustees.  —  Johnson  v.  A  wife's  inchoate  rights  in  her  husband's 
Giles,  69  Ga.  562.  See  the  titles  Agency,  vol.  estates  of  inheritance  will  support  an  action 
1,  p.  1071  et  seq.;  Trusts  and  Trustees.  by  her  for  damages  in  being  defrauded  by 

Thus,  whenever  a  person  is  the  agent  of  an-  false  representations  as  to  land  conveyed  to 

other,  or  his  acts  constitute  him  a  trustee,  a  her  in  consideration  of  her  joining  in  her  hus- 

suit  may  be  maintained  by  the  principal  or  band's  deed.    Bissell  v.  Taylor,  41  Mich.  702. 

cestui  que  trust  to  recover  property  fraudu-  5.  Fraud  Must  Reach  and  Affect  the  Considera- 

lently  held  by  such  agent  or  trustee,  without  tion  of  Contract.  —  Austell  v.  Rice,  5  Ga.  472. 

proof  of  damage.    Hovenden  on  Fraud,  484;  6.  View  that  Actual  Pecuniary  Damage  Not 

Johnson  v.  Giles,  69  Ga.  652.    See  the  title  Necessary.  —  Pontifex  v.  Bignold,  3  M.  &  G. 

Trusts  and  Trustees.  63,  42  E.  C.  L.  42;  Allaire  v.  Whitney,  1  Hill 

And  a  cestui  que  trust  may  set  aside  the  sale  (N.  Y.)  484;   Northrop  v.  Hill,  57  N.  Y  351; 

by  trustee  to  himself  without  proof  of  damage.  Harlow  v.  La  Brum,  151  N.  Y.  278,  affirming 

Ex  p.  Bennett,  10  Ves.  Jr.  381;   Davoue  v.  82  Hun  (N.  Y.)  292;  Williams  v.  Kerr,  152  Pa. 

Fanning,  2  Johns.  Ch.  (N.  Y.)  252;  Grubbs  v.  St.  560. 

McGlawn,  39  Ga.  675;  Johnson  v.  Giles,  69  7,  Rescission   of   Contract. —  Harlow  v.  La 

Ga.  652.    And  see  the  title  Trusts  and  Trus-  Brum,  151  N.  Y.  278,  affirming  82  Hun  (N.  Y.) 

tee.  292;  Williams  v.  Kerr,  152  Pa.  St.  565;  Stew- 

2.  Sufficiency  of  Damage  or  Prejudice. —  Com.  art  v.  Lester,  49  Hun  (N.  Y.)  63;  MacLaren  v. 
pare  Northrop  v.  Hill,  57  N.  Y.  351;  Hubbard  Cochran,  44  Minn.  255. 

v.  Briggs,  31  N.  Y.  518,  and  Freeman  v.  Ven-  In  the  case  last  cited  it  was  said:    "  If  a 

tier,  120  Mass.  424.  party  is  induced  to  enter  into  a  contract  by 

3.  See  the  cases  hereafter  referred  to  under  fraudulent  representations  as  to  a  fact  which 
this  section.  he  deems  material,  and  upon  which  he  has  a 

4.  Amount  of  Damage  Immaterial.  —  In  2  right  to  rely,  he  may  rescind  the  contract  upon 
Pomeroy's  Eq.  Jur.,  £  898,  it  is  said:  "  If  discovery  of  the  fraud,  and  the  party  in  the 
any  pecuniary  loss  is  shown  to  have  resulted,  wrong  should  not  be  heard  to  say  that  no  real 
the  court  will  not  inquire  into  the  extent  of  injury  can  result  from  the  fact  misrepre- 
the  injury;  it  is  sufficient,  if  the  party  misled  sented."  Citing  Valton  v.  National  Fund  L. 
has  been  very  slightly  prejudiced,  if  the  Assur.  Co.,  20  N.  Y.  32;  Smith  v.  Country- 
amount  is  at  all  appreciable."  See  Stewart  v.  man,  30  N.  Y.  670;  Pollock,  Cont.  499;  Martin 
Lester,  49  Hun  (N.  Y.)  58.  v.  Hill,  41    Minn.  343.    Compare   Smith  v. 
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Fraud  as  a  Defense.  —  The  principle  applies  when  a  person  who  has  been 
induced  by  fraud  to  enter  into  a  contract,  sets  up  the  fraud  to  defeat  an  action 
thereon.1 

Misrepresentation  as  to  Party  to  Contract.  —  A  person  has  a  right  to  determine  for 
himself  with  whom  he  will  contract,  and  may  avoid  a  sale  or  other  contract 
for  false  representations  as  to  the  identity  of  the  other  party,  without  showing 
any  actual  damage.2 

Action  of  Deceit.  —  It  has  also  been  held  that  a  person  who  has  been  preju- 
diced by  fraud  may  maintain  an  action  of  deceit,  or  an  action  for  damages  in 
the  nature  of  an  action  of  deceit,  and  recover  at  least  nominal  damages,  though 
he  may  be  unable  to  show  that  he  has  sustained  any  actual  pecuniary 
damages.3 

Destruction  of  Securities.  —  If  a  debt  is  secured  by  a  mortgage  or  otherwise,  and 
a  person  fraudulently  destroys  the  security,  the  creditor,  or  any  other  person 
injured  thereby,  may  at  once  maintain  an  action  for  damages,  and  recover 
nominal  damages  at  least,  irrespective  of  the  personal  responsibility  of  the 
debtor.4 

Loan  on  Inadequate  Security.  —  And  one  who  is  defrauded  into  lending  money 
on  inadequate  security,  is  damnified  as  soon  as  the  loan  is  made,  and  in  an 
action  for  the  fraud  is  entitled  to  recover  the  difference  between  the  sum 
loaned  and  the  value  of  the  securities  at  the  date  of  the  loan,  and  interest 
thereon  from  that  date.5 

d.  Contingent  Damages  —  (i)  In  General — Action  of  Deceit. —  To  sustain 
an  action  of  deceit  the  damage  must  be  actual,  and  not  merely  contingent. 
Mere  liability  to  loss,  if  it  is  contingent,  so  that  loss  may  or  may  not  result,  is 
not  enough.6    It  is  difficult  to  reconcile  this  rule  with  the  rule  that  actual 


Ackerman,  5  Blackf.  (Ind.)  541;  Wiley  v. 
Howard,  15  Ind.  i6g;  Hewlett  v.  Saratoga 
Carlsbad  Spring  Co.,  84  Hun  (N.  Y.)  248. 

Rescission  of  Partnership  Agreement.  ■ —  Harlow 
v.  La  Brum,  151  N.  Y.  278,  affirming  82  Hun 
(N.  Y.)  20.2. 

Compelling  Surrender  of  Bond.  —  Where  a  per- 
son has  by  fraud  procured  another  to  execute 
a  bond,  equity  may  sustain  an  action  to  com- 
pel the  surrender  of  the  instrument,  although 
no  actual  money  damage  has  yet  been  sus- 
tained. Richardson  v.  Warner,  13  Hun  (N. 
Y.)  13. 

Sale  of  Real  or  Personal  Property.  —  Williams 
v.  Kerr,  152  Pa.  St.  565.  See  also  Levick  v. 
Brotherline,  74  Pa.  St.  149;  Harner  ij.  Fisher, 
58  Pa.  St.  453. 

Sale  of  Encumbered  Property.  —  Southwestern 
R.  Co.  v.  Papot,  67  Ga.  675. 

See  infra,  this  section.  Particular  Transac- 
tions and  I njuries  —  Sale  or  Exchange  o f  Property. 

1.  Fraud  as  a  Defense.  — Thus  in  Stewart  v. 
Lester,  49  Hun  (N.  Y.)  58,  which  was  an  action 
to  enforce  an  executory  contract  by  the  defend- 
ant to  purchase  land,  it  was  held  a  good  de- 
fense to  show  that  the  plaintiff  had  made 
material  false  representations  to  induce  the 
defendant  to  enter  into  the  contract,  and  that 
the  defendant  would  not  have  entered  into  the 
contract  without  such  representations,  though 
it  did  not  appear  that  the  defendant  had  sus- 
tained pecuniary  loss  in  any  particular  sum 
by  reason  of  the  fraud. 

2.  False  Representations  as  to  Parties  to  Con- 
tract—Sale of  Goods.  —  Fox  v.  Tabel,  66  Conn. 
397- 

3.  Action  of  Deceit  —  Recovery  of  Nominal  Dam- 
ages. —  Northrop  v.  Hill,  57  N.  Y.  351.  This 


rule  was  also  applied  in  the  earlier  case  of 
Allaire  v.  Whitney,  1  Hill  (N.  Y.)  484. 

Taking  Out  Insurance. —  Pontifex  z:  Bignold, 
3  M.  &  G.  63,  42  E.  C.  L.  42. 

Sale  of  Encumbered  Property.  —  Northrop  v. 
Hill,  57  N.  Y.  351. 

See  infra,  this  section,  Particular  Transac- 
tions and  Injuries —  Sale  or  Exchange  of  Prop- 
erty. 

Property  Purchased  but  Not  Paid  For.  —  It  has 

been  held  that  a  purchaser  of  property  who 
was  induced  by  false  representations,  may 
maintain  an  action  for  the  fraud  though  he 
has  not  paid  for  the  property.  See  Allaire  v. 
Whitney,  I  Hill  (N.  V.)  484;  Peckham  v. 
Holman,  11  Pick.  (Mass.)  484. 

But  it  has  also  been  held  that  the  action  will 
not  lie  if  the  only  damage  alleged  to  have 
been  sustained  is  in  having  agreed  to  pay  more 
than  the  property  is  worth,  and  the  unpaid 
purchase  money  is  more  than  the  alleged 
damage.  Ranney  v.  Warren,  17  Hun  (N.  Y.) 
in;  Post  v.  Lyke,  18  N.  Y.  Wkly.  Dig. 
385. 

And  see  infra,  this  section,  Particular 
Transactions  and  Injuries —  Sale  or  Exchange 
of  Property. 

4.  Action  for  Destruction  of  Security.  —  Ely  v. 
Stannard,  46  Conn.  124. 

5.  Lending  Money  on  Inadequate  Security.  — 
Briggs  v.  Brushaber,  43  Mich.  330,  38  Am.  Rep. 
187. 

6.  Contingent  Damages  —  Action  of  Deceit.  — 

Kimmans  v.  Chandler,  13  Iowa  327;  Freeman 
v.  Venner,  120  Mass.  424;  Hutchins  v.  Hutch- 
ins,  7  Hill  (N.  Y.)  104;  Massey  v.  Crane,  1  Mc- 
Cord  L.  (S.  Car.)  489.  See  also  Ely  v.  Stan- 
dard, 46  Conn.  128;  Seaman  v.  Becar,  15  Misc. 
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pecuniary  damage  need  not  be  shown,  but  there  is  a  distinction,  and  it  has 
been  clearly  recognized  by  the  courts  in  New  York  and  in  other  states.1 

Eescission  and  Cancellation.  —  Contingent  damages,  however,  may  entitle  a  per- 
son to  relief  by  way  of  rescission  or  cancellation  of  contracts  or  conveyances.2 

(2)  Future  Damages  Inevitable.  —  The  rule  that  contingent  damages  are 
not  enough  does  not  apply  where,  by  reason  of  fraudulent  representations,  a 
liability  to  loss  is  incurred,  if  such  liability  is  coupled  with  a  legal  obligation 
from  which  there  is  no  escape.  In  other  words,  actual  damage  need  not  have 
already  resulted,  but  it  is  sufficient  if  actual  damage  is  inevitable.3 

Destruction  of  Security.  —  For  example,  if  a  person  is  personally  liable  on  a 
debt  that  is  secured  by  a  mortgage  or  otherwise,  and  has  a  right  to  have  the 
debt  paid  out  of  the  security,  he  may  maintain  an  action,  and  recover  nominal 
damages  at  least,  against  one  who  fraudulently  destroys  the  security,  though 
he  has  not  yet  paid  the  debt,  since,  as  he  is  liable  for  the  debt,  loss  is 
inevitable.4 

e.  Representations  Made  Good  After  Being  Acted  On.  —  Though 
a  representation  by  which  a  person  has  been  induced  to  enter  into  a  contract, 
or  to  act  in  some  other  way,  may  have  been  false  when  made,  it  will  not  be 
ground  for  rescission,  or  for  an  action  for  damages,  if  it  has  since  been  made 
good  in  such  a  way  as  to  prevent  damage.5 

Sale  of  Encumbered  Property.  —  Thus,  if  an  incumbrance  existing  on  property  at 
the  time  it  is  sold  is  released,  or  removed  by  the  vendor,  the  purchaser  cannot 
rescind  or  maintain  an  action  for  damages  because  of  concealment  or  false 
representations  as  to  its  existence,  in  the  absence  of  any  special  damage  sus- 
tained by  him.6 

/.  Acts  Which  the  Law  Would  Have  Compelled — (1)  In  General. 
—  A  person  is  not  damaged  or  prejudiced  in  the  eye  of  the  law  by  being 
induced  to  do  an  act  which  he  was  legally  bound  to  do,  and  which  the  law 
would  have  compelled  him  to  do.  Therefore,  such  an  act  is  not  voidable 
because  he  may  have  been  induced  to  do  it  by  false  and  fraudulent  represen- 
tations, nor,  in  such  a  case,  can  the  representations  be  made  the  ground  for  an 
action  of  deceit.7 

Rep.  (N.  Y.  Supreme  Ct.)  616;  Thomas  v.  page,  the  author  says:  "A  mere  probability  of 
Dickinson.  65  H un  (N.  Y.)  5.  future  loss  is  an  insufficient  basis  of  a  claim 

For  illustrations  of  this  rule,  see  infra,  this  for  legal  relief.  But  the  case  may  be  different 
section,  Particular  Transactions  and  Injuries,  where  the  plaintiff  is  fixed  with  a  legal  liability 
where  some  of  the  cases  above  cited  are  more  to  lose,  which,  consummated,  the  defendant 
particularly  referred  to.  will  be  bound  to  make  good."    These  state- 

1.  See  and  compare  Hutchins  v.  Hutchins,  7  ments  were  quoted  with  approval  in  Ely  v. 
Hill  (N.  Y.)  104;   Allaire  v.  Whitney,  1  Hill      Stannard,  46  Conn.  124. 

(N.  Y.)  484;  Northrop  v.  Hill,  57  N.  Y.  351;        4.  Fraudulent  Destruction  of  Security. —  Ely 

Ely  v.  Stannard,  46  Conn.  128.  v.  Stannard,  46  Conn.  124. 

2.  Conveyance  in  Fraud  of  Prospective  Husband  5.  False  Representations  Afterwards  Made  Good, 
or  Wife.  —  Kelly  v.  McGrath,  70  Ala.  75,45  — Ball  v.  Farley,  81  Ala.  288;  Beard  v.  Bliley, 
Am.  Rep.  75.  3  Colo.  App.  479;  Nye  v.  Merriam,  35  Vl.  438; 

3.  Actual  Damage  Inevitable  Because  of  Legal     Barber  v.  Kilbourn,  16  Wis.  485. 
Obligation   Incurred.  —  See    Ely  v.  Stannard,        6.  Sale  of  Encumbered  Property.  —  Davidson 
46  Conn.  124,  referred   to  in  the   note   fol-      v.  Moss,  5  How.  (Miss.)  673;  Spratt  v.  Wilson, 
lowing.  94  Ala.  608.    See  also  Hunt  v.  McConnel,  1 

In  an  old  case,  Waterer  v.  Freeman,  Hob.      T.  B.  Mon.  (Ky.)  222;  Campbell  v.  Whitting- 
266,  Lord  Hobart,  C.  J.,  said:    "  There  must      ham,  5  J.  J.  Marsh.  (Ky.)  96,  20  Am.  Dec.  241; 
be  not  only  a  thing  done  amiss,  but  also  a  dam-      Johnson  v.  Seymour,  79  Mich.  156. 
age  either  already  fallen,  or  else  inevitable."  7.  Acts  Which  Might  Have  Been  Compelled  by 

In  Sedgwick  on  Damages,  it  is  said  (p.  229):  Law.  —  Young  v.  Bumpass,  Freem.  (Miss.) 
"  There  would  be  neither  wisdom  nor  justice  241;  Pheteplace  v.  Eastman,  26  Iowa  446; 
in  compelling  a  defendant  to  pay  the  plaintiff  Randall  v.  Hazelton,  12  Allen  (Mass.)  412; 
money  as  compensation  for  a  loss  which  he  Atkinson  v.  Sinnott,  67  Miss.  502;  Marsh  v. 
has  not  incurred,  and  may  never  sustain.  Cook,  32  N.  J.  Eq.  262;  Deobold  v.  Opper- 
These  remarks,  of  course,  do  not  apply  where  mann,  111  N.  Y.  531,  7  Am.  St.  Rep.  760; 
a  liability  has  attached  that  may  fairly  be  Thompson  v.  Menck,  2  Keyes  (N.  Y.)  82; 
regarded  as  inevitable,  and  sure  to  be  responded  Story  v.  Conger,  36  N.  Y.  673,  93  Am.  Dec. 
to  by  the  party  charged."    Again  on  the  same  546. 
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(2)  Performance  of  Contract.  —  For  example,  a  person  cannot  base  a  charge 
of  fraud  upon  concealment  or  false  representations  by  which  he  has  been 
induced  to  perform  a  contract  which  was  binding  upon  him.1 

(3)  Payment  of  Debt.  —  This  principle  applies  where  a  person  is  induced  by 
false  representations  to  pay  a  just  debt,2  or  to  promise  to  pay  a  debt  already 
due.3 

(4)  Securing  Debt.  —  It  is  doubtful,  however,  whether  the  principle  can  be 
said  to  apply  where  a  person  is  induced  to  give  a  mortgage  or  other  security 
for  an  existing  debt,  for  this  is  something  more  than  he  can  be  compelled 
to  do.4 

g.  Exercise  of  Legal  Right.  —  A  charge  of  fraud  cannot  be  predicated 
upon  the  exercise  by  a  person  of  his  legal  rights,  whatever  may  have  been  the 
motive  that  dictated  such  exercise.5  Therefore  it  cannot  be  predicated  upon 
acts  which  the  party  charged  had  a  right  by  law  to  do,  nor  upon  nonperform- 
ance of  acts  which  by  law  he  was  not  bound  to  do.6 

h.  Necessity  for  Violation  of  Legal  Right.  —  There  is  no  such 
damage  from  fraud  as  will  support  an  action  for  damages,  unless  there  has 
been  a  violation  of  some  legal  right  of  the  plaintiff.7 

Depriving  One  of  Expected  Gratuity.  —  Thus  an  action  for  damages  will  not  lie, 
where  the  only  result  of  the  alleged  fraud  has  been  to  deprive  the  plaintiff  of 
some  expected  favor  01  gratuity.8 

Inducing  Testator  to  Revoke  Will.  —  A  person  in  whose  favor  a  will  has  been  made 
and  executed  cannot  maintain  an  action  against  one  who,  by  false  representa- 
tions, induces  the  testator  to  revoke  the  same,  since  the  revocation  of  the  will 
merely  deprives  him  of  an  expected  gratuity,  and  does  not  interfere  with  any 
legal  right.9 

i.  Acting  from  Benevolence.  —  The  fact  that  the  action  of  a  person  to 
whom  false  and  fraudulent  representations  are  made  proceeds  from  benevo- 


1.  Inducing  Performance  of  Contract.  —  Young 
».  Bumpass,  Freem.  (Miss.)  241;  Atkinson  v. 
Sinnott,  67  Miss.  502;  Marsh  v.  Cook,  32  N. 
J.  Eq.  262;  Story  v.  Conger,  36  N.  Y.  673,  93 
Am.  Dec.  546. 

2.  Inducing  Payment  of  Debt. — Brown  v. 
Blunt,  72  Me.  415.  See  also  Deobold  v. 
Oppermann,  ill  N.  Y.  531,  7  Am.  Si.  Rep. 
760;  Pheteplace  z.  Eastman,  26  Iowa  446. 

It  was  also  held  in  Brown  v.  Blunt,  above 
cited,  that  expenses  subsequently  incurred  in 
the  prosecution  of  fruitless  suits  based  upon 
such  conveyance  were  not  such  damages  by 
reason  of  the  false  representation  as  to  give  a 
right  of  action,  where  it  appeared  that,  by  the 
exercise  of  common  prudence  and  caution, 
the  suits  would  not  have  been  commenced. 

Equitable  Right  to  Money  Obtained. —  Money 
obtained  by  false  representations  cannot  be 
recovered  back,  if  the  party  who  so  obtained 
it  had  an  equitable  right  thereto.  Michigan 
z.  Phoenix  Bank,  33  N.  Y.  9;  Thompson  v. 
Menck,  2  Keyes  (N.  Y.)  qo. 

3.  Procuring  Note  for  Debt  Already  Due.  — 
Overdeer  v.  Wilev,  30  Ala.  705. 

4.  Procuring  Mortgage  to  Secure  Just  Pre-exist- 
ing Debt. —  In  Gross  v.  McKee,  53  Miss.  536,  it 
was  held  that  since  the  mere  existence  of  an 
outstanding  chattel  mortgage  is  of  itself  an 
injury,  and  an  action  to  enforce  the  same  a 
greater  injury,  it  cannot  be  claimed  that  there 
is  no  damage  by  reason  of  a  chattel  mortgage 
being  fraudulently  obtained  to  secure  a  pre- 
existing just  debt  by  false  representations  and 
fraudulent  promises  to  make  future  advances. 


In  Skowhegan  First  Nat.  Bank  v.  Maxfield, 
83  Me.  576,  however,  it  was  in  effect  decided  to 
the  contrary.  In  this  case  a  bank  held  an 
equitable  assignment  of  a  claim  against  the 
payee  of  a  bill  from  the  drawees,  who  had 
paid  the  bill  for  his  accommodation,  and  by 
falsely  representing  that  the  bill  was  unpaid, 
induced  the  payee  to  give  a  mortgage  to 
secure  the  debt.  It  was  held  that  there  was 
no  such  fraud  in  obtaining  the  mortgage  as  to 
give  cause  for  complaint,  since  the  payee  by 
giving  the  mortgage  merely  secured  his  own 
debt. 

5.  Exercising  Legal  Right  Not  Fraud.  —  Ran- 
dall v.  Hazelton,  12  Allen  (Mass.)  412. 

6.  Franklin  Ins.  Co.  v.  Humphrey,  65  Ind 
549,  32  Am.  Rep.  78. 

7.  Necessity  for  Violation  of  Some  Legal  Right 
of  the  Plaintiff. —  Hutchins  v.  Hutchins,  7 
Hill  (N.  Y.)  104;  Randall  v.  Hazelton,  12 
Allen  (Mass.)  412;  Cook  v.  Cook,  12  Ark. 
381. 

8.  Depriving  Another  of  Expected  Gratuity  or 
Favor.— Hutchins  v.  Hutchins,  7  Hill  (N.  Y.) 
104;  Randall  v.  Hazelton,  12  Allen  (Mass.) 
412. 

9.  Inducing  Testator  to  Revoke  Will.  —  Hutch- 
ins v.  Hutchins,  7  Hill  (N.  Y.)  104. 

Where  an  attempted  revocation  of  a  will  is 
thwarted  by  the  fraudulent  act  of  a  beneficiary, 
and  the  testator  is  subsequently  and  season- 
ably informed  of  the  fact,  and  acquiesces  in 
the  preservation  of  the  will,  no  action  will  lie 
for  the  alleged  fraud.  Graham  v.  Burch,  53 
Minn.  17. 

143  Volume  XIV. 


Damage  or  Prejudice. 


FRAUD  AND  DECEIT. 


Particular  Transactions. 


lence,  and  not  from  self-interest,  does  not  prevent  him  from  maintaining  an 
action  for  the  deceit,  provided  the  false  representations  induced  him  to  act.1 

7.  Causal  Connection  Between  Fraud  and  Damage.  —  To  entitle  a  person  to 
maintain  an  action  for  false  and  fraudulent  representations  or  concealment,  it 
is  not  enough  to  show  merely  that  he  has  been  damaged,  but  it  is  also  neces- 
sary to  show  that  the  fraud  was  the  cause  of  the  damage.* 

Remote  and  Proximate  Cause.  —  And  further  than  this,  it  is  necessary  that  the 
fraud  shall  have  been  the  direct  and  proximate  cause  of  the  damage,  and  not 
a  remote  cause,  and  that  the  damage  shall  be  clearly  defined  and  ascertained.3 

8.  Particular  Transactions  and  Injuries  —  a.  Sale  or  Exchange  of  Prop- 
erty. —  It  may  be  laid  down  as  a  general  rule  that  a  person  who  purchases  or 
exchanges  property  is  entitled  to  get  what  he  has  bargained  for,  and  is  not 
bound  to  pay  more  than  he  has  agreed  to  pay,  and  if  he  is  induced  by  false 
representations  or  concealment  of  facts  to  take  something  different,  or  pay 
something  more,  his  right  to  rescind,  or  to  recover  damages,  cannot  be 
defeated  by  showing  that  he  has  received  the  full  value  of  the  consideration 
paid  by  him.4  On  the  other  hand,  if  he  gets  exactly  what  he  has  bargained 
for,  and  pays  no  more  than  he  has  agreed,  false  representations  or  concealment 
of  facts  will  not  be  ground  either  for  rescission,  or  for  an  action  of  deceit.5 

Title  to  Property.  —  The  purchaser  of  property  cannot  rescind  or  recover  dam- 
ages for  false  representations  as  to  the  title,  or  concealment  of  facts  affecting 


1.  Action  from  Benevolent  Motives.  —  Buck  v. 
Leach,  69  Me.  484.  And  see  Wessels  v.  Carr, 
15  N.  Y.  App.  Div.  360. 

2.  The  Fraud  Must  Be  the  Cause  of  the  Damage. 

—  Collins  v.  Cave,  4  H.  &  N.  225;  Mahoney  v. 
Whyte,  49  111.  App.  97;  Hagee  v.  Grossman, 
31  Ind.  223:  O'Brien  v.  Luques,  81  Me.  46; 
Winston  v.  Young,  52  Minn.  1;  Byard  v. 
Holmes,  34  N.  J.  L.  296;  Jex  v.  Straus,  122  N. 
Y.  293,  affirming  55  N.  Y.  Super.  Ct.  52;  Far- 
rar  v.  Alston,  1  Dev.  L.  (12  N.  Car.)  69;  Phipps 
v.  Buckman,  30  Pa.  St.  402.  And  see  supra, 
this  title,  Acting  upon  Representations. 

3.  The  Damage  Must  Be  the  Direct  and  Proxi- 
mate Result,  and  Clearly  Defined  and  Ascertained. 

—  Brackett  v.  Griswold,  112  N.  Y.  454;  Wemple 
v.  Hildreth,  10  Daly  (N.  Y.)  481;  Dawe  v. 
Morris,  149  Mass.  188,  14  Am.  St.  Rep.  404. 
See  also  Austin  v.  Barrows,  41  Conn.  287; 
Hiner  v.  Richter,  51  111.  299;  Lamb  v.  Stone,  n 
Pick.  (Mass.)  527;  Wellington  v.  Small,  3  Cush. 
(Mass.)  145,  50  Am.  Dec.  719;  Silvers*.  Frazier, 
3  Allen  (Mass.)  382,  81  Am.  Dec.  662;  Bradley 
v.  Fuller,  118  Mass.  239;  Crater  v.  Binninger, 
33  N.  J.  L.  518,  97  Am.  Dec.  737;  Jex  v.  Straus. 
122  N.  Y.  293,  affirming  55  N.  Y.  Super.  Ct.  52; 
Whitson  v.  Gray.  3  Head  (Tenn.)44i.  Compare 
New  York  L.  Imp.  Co.  v.  Chapman,  118  N.  Y, 
288. 

Sale  of  Unsafe  Horse.  —  One  who,  by  false  rep- 
resentations that  a  horse  is  safe  and  not  afraid 
of  the  cars,  is  induced  to  buy  him,  may  main- 
tain an  action  against  the  seller  for  injuries 
sustained  by  reason  of  the  horse  taking  fright 
at  the  cars  and  running  away.  Allen  v. 
Truesdell,  135  Mass.  75. 

4.  Sale  or  Exchange  of  Property.  —  Murray  v. 
Jennings,  42  Conn.  13,  19  Am.  Rep.  527; 
Mitchell  v.  McDougall,  62  111.  498. 

Resale  of  Property  by  Purchaser.  —  A  person 
who  purchases  property  is  entitled  to  the  full 
benefit  of  the  contract,  and  where  the  other 
party  has  been  guilty  of  fraud,  is  entitled  to 
be  placed,  with  respect  to  the  contract  and  to 


his  rights  under  it,  in  the  same  position  as  if 
no  fraud  had  been  practiced  upon  him.  For 
this  reason,  if  the  seller  of  property  has  made 
false  representations  as  to  its  quality  and  con- 
dition, the  purchaser  may  recover  the  damages 
sustained,  though  he  may  have  afterwards 
sold  the  property  for  more  than  he  gave  for  it. 
Murray  v.  Jennings,  42  Conn.  9,  19  Am.  Rep. 
527.    See  also  Culver  v.  Webb,  12  Conn.  441. 

In  Medbury  v.  Watson,  6  Met.  (Mass.)  246, 
39  Am.  Dec.  726,  it  was  held  that,  where  a 
person  is  deceived  in  the  purchase  of  property, 
by  the  false  affirmations  of  a  third  person,  and 
is  thereby  induced  to  pay  more  for  the  prop- 
erty than  it  is  worth,  the  party  by  whom  he 
has  been  deceived  cannot  defend  against  an 
action  to  recover  damages  for  the  deceit,  by 
showing  that  the  plaintiff  sold  the  property  for 
the  same  sum  which  he  paid  for  it. 

Representation  as  to  Cost  or  Value  of  Property. 
—  Where  a  person  agrees  to  sell  another  a 
certain  interest  in  property  at  its  cost  price, 
and  fraudulently  represents  that  it  cost  more 
than  it  did  in  fact  cost,  or  otherwise  makes 
false  representations  affecting  the  value,  and 
the  purchase  is  made  on  the  faith  of  such  rep- 
resentation, the  purchaser  may  recover  the 
overpayment,  notwithstanding  the  actual  value 
of  the  share  purchased  equals  or  exceeds  what 
he  has  paid.  Pendergast  v.  Reed,  29  Md.  398, 
96  Am.  Dec.  539.  And  see  Moore  v.  Cross, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  122; 
Knappen  v.  Freeman,  47  Minn.  491. 

Other  Illustrations  in  the  case  of  sales  of  real 
or  personal  property  will  be  found  in  preced- 
ing notes. 

5.  Getting  All  That  Was  Bargained  For.  —  Arm- 
strong v.  Breen.  101  Iowa  9;  Percival  v. 
Harger,  40  Iowa  286:  Morrison  v.  Koch,  32 
Wis.  254.  See  also  Alden  v.  Wright,  47  Minn. 
227;  Roome  v.  Jennings,  2  Misc.  Rep.  (N.  Y. 
C.  PI.)  259;  Barber  v.  Kilbourn,  t6  Wis.  485, 
and  Daly  v.  Brennan,  87  Wis.  36,  referred  to 
in  the  note  following. 
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the  title,  if  he  has  gotten  what  he  is  entitled  to  notwithstanding  the  fraud.1 
He  is  not  bound,  however,  to  sue  to  perfect  his  title  ;a  and  an  equitable  title 
is  not  equivalent  to  the  legal  title.3  The  courts  have  not  agreed  as  to  whether 
an  eviction  or  other  actual  loss  must  be  shown  where  the  vendor  of  property 
has  no  title.4 

incumbrances.  —  False  representations  that  property  is  unencumbered,  made 
by  the  seller  or  a  third  person,  are  no  ground  for  an  action  or  for  rescission 
by  the  purchaser,  if  for  any  reason  the  incumbrance  is  unenforceable  as  against 
him,5  or  if  it  is  released  or  otherwise  removed  before  it  results  in  damage.6 
Whether  a  right  to  relief  or  redress  arises  before  the  incumbrance  is  enforced 
is  a  question  upon  which  the  decisions  are  conflicting.7 

Quantity.  — ■  False  representations  by  the  purchaser  of  property  as  to  the 
quantity,  by  which  he  obtains  more  than  he  is  entitled  to,  do  not  amount  to 
a  fraud  against  the  seller,  if  the  purchaser  afterwards  pays  at  the  contract  price 
for  all  he  has  received.8 

Effect  of  Purchase  Money  Being  Still  Unpaid.  —  Ordinarily  the  fact  that  the  pur- 
chaser of  property  has  not  yet  paid  the  price  will  not  defeat  his  right  to  relief 
where  the  vendor  has  been  guilty  of  fraud.9  But  it  has  been  held  that  where 
the  only  damages  alleged  to  have  been  sustained  by  the  purchaser  of  property 
by  reason  of  false  representations  by  the  vendor  consist  in  his  having  agreed 
to  pay  more  than  the  property  was  worth,  he  cannot  recover  damages  if  he 
still  owes  more  of  the  purchase  money  than  the  difference  between  the  actual 
value  of  the  property  and  the  represented  value.10 

b.  Sale  of  Securities.  —  One  who  has  been  induced  to  purchase  a  note 
or  other  obligation  secured  by  a  mortgage  or  other  incumbrance  on  land  or 


1.  Representations  as  to  Title  to  Land.  —  Bar- 
ber v.  Kilbourn,  16  Wis.  485;  Daly  v.  Bren- 
nan,  87  Wis.  36. 

2.  Need  Not  Sue  to  Perfect  Title.  —  Culver  v. 
Avery,  7  Wend.  (M.  Y.)  380,  22  Am.  Dec.  586. 

3.  Equitable  Title  Not  Equivalent  to  Legal 
Title.  —  Sch wenk  v.  Naylor,  102  N.  Y.  683,  2  N. 
Y.  St.  Rep.  477. 

4.  Necessity  for  Eviction  or  Other  Actual  Loss. 
—  In  Coffee  v.  Newsom,  2  Ga.  4.4.7,  it  was  held 
that,  where  a  purchaser  of  land  seeks  to  re- 
scind because  of  false  representations  by  the 
vendor  in  regard  to  the  quantity,  location,  or 
title  of  his  estate,  it  is  not  necessary  for  him 
to  show  that  he  has  been  evicted,  for  "  a  court  of 
equity  is  bound  to  relieve  a  purchaser  from 
that  state  of  hazard  into  which  the  misrepre- 
sentation of  the  seller  has  brought  him." 
Citing  Edwards  v.  M'Leay,  Cooper  308;  1  Sug- 
den  on  Vendors  284. 

But  in  Wiley  v.  Howard,  15  Ind.  169;  it  was 
held  that  the  purchaser  of  land  by  title  bond 
could  not  rescind  and  defend  against  notes 
given  for  the  price  on  the  ground  of  false  rep- 
resentations by  the  vendor  that  he  had  title, 
when  he  had  not,  where  the  time  for  executing 
a  deed  had  not  arrived,  since  the  vendor  might 
then  have  title.  See  also  Harris  v.  Ransom, 
24  Miss.  506. 

In  such  a  case  as  this,  however,  a  court  of 
equity  may  enjoin  the  collection  of  the  pur- 
chase money  until  a  valid  title  is  procured  by 
the  vendor.  See  Wiley  v.  Howard,  15  Ind. 
169;  Warren  v.  Carey,  5  Ind.  319.  And  see 
the  title  Vendor  and  Purchaser. 

5.  Representation  that  Property  Is  Unencum- 
bered—  Unrecorded  Mortgage.  —  Ball  v.  Farley, 
81  Ala.  288. 

6.  Incumbrances  Released  or  Removed. —  David- 
son v.  Moss,  5  How.  (Miss.)  673.    And  see 
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supra,  this  section.  Representations  Made  Good 
After  Being  Acted  On. 

7.  Effect  of  Incumbrance  Before  It  Is  Enforced. 

—  In  Smith  v.  Ackerman,  5  Blackf.  (Ind.)  541, 
a  suit  was  brought  on  a  note  given  for  land 
and  the  defendant  set  up  an  outstanding  right 
of  dower  in  the  premises.  It  was  held  that 
though  the  right  of  dower  was  an  incum- 
brance, yet,  before  it  could  be  any  ground  for 
refusing  to  pay  any  part  of  the  purchase 
money,  it  must  have  occasioned  some  special 
damage  to  the  purchaser,  and  this  not  having 
been  shown,  the  fact  was  held  to  be  no  defense. 
In  Southwestern  R.  Co.  v.  Papot,  67  Ga.  675, 
which  was  an  action  for  the  value  of  stock  in 
a  corporation,  it  was  held  that  the  defendants 
could  i;et  up  the  defense  that  they  bought  the 
same  for  the  purpose  of  securing  a  controlling 
interest  in  the  corporation,  and  that  they  were 
induced  to  purchase  by  false  representations 
that  there  were  no  liens  on  the  property, 
whereas  there  were  many  liens,  and  that  it 
was  not  necessary  in  such  case  for  them  to 
show  an  actual  sale  of  the  property  under  the 
liens. 

8.  Representations  as  to  Quantity.  —  Nye  v. 
Merriam,  35  Vt.  438. 

9.  Effect  of  Purchase  Money  Being  Still  Unpaid. 

—  In  Allaire  v.  Whitney,  1  Hill  (N.  Y.)  484,  it 
was  said  by  Judge  Cowen  that  if  a  person  is 
induced  by  fraud  to  enter  into  a  contract  to 
accept  and  pay  for  a  chattel  on  a  future  day, 
he  may  maintain  an  action  for  the  fraud  be- 
fore such  day,  though  he  has  paid  nothing. 
See  also  Peckham  v.  Holman,  11  Pick.  (Mass.) 
484. 

10.  Deceit  as  to  Value.  —  Ranneyz-.  Warren,  17 
Hun  (N.  Y.)  in. 

Deceit  as  to  Incumbrance.  —  See  Post  v.  Lyke, 
18  N.  Y.  Wkly.  Dig.  385. 
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goods,  by  false  representations  that  there  are  no  prior  incumbrances,  cannot 
rescind  or  recover  damages  on  the  ground  that  there  is  a  prior  incumbrance, 
or  that  there  has  been  a  sale  thereunder,  without  showing  that  the  alleged 
incumbrance  or  sale  is  such  as  to  affect  the  title  and  impair  his  security.1  But 
a  person  who  is  induced  to  purchase  certain  securities,  and  does  not  get  them, 
is  damaged,  though  he  might  otherwise  collect  the  debt  supposed  to  be 
secured.* 

c.  Sale  of  Commercial  Paper.  —  There  is  a  conflict  in  the  decisions  as 
to  whether  the  purchaser  of  commercial  paper  may  base  a  charge  of  fraud  on 
the  seller's  false  representations  as  to  the  maker's  solvency,  without  showing 
that  the  indorsers  are  insolvent.3 

Mortgage  or  Pledge  of  Property.  —  False  representations  affecting  the  value  of 
property  mortgaged  or  pledged  to  secure  a  debt,  or  to  indemnify  a  person 
against  loss  on  a  liability  assumed  by  him,  do  not  result  in  damage  or  preju- 
dice, if  the  security  is  ample  notwithstanding  the  falsity  of  the  representa- 
tions.4 

d.  LOANS.  —  A  person,  therefore,  cannot  rescind  or  recover  damages  for 
false  representations  as  to  the  value  of  property,  by  which  he  was  induced  to 
lend  money  on  the  security  thereof,  by  way  of  mortgage,  or  pledge,  or  other- 
wise, unless  he  shows  that  he  has  lost  the  whole  or  some  part  of  the  money 
advanced,  or  that  the  property  is  so  cleariy  insufficient  in  value  that  he  must 
lose.5 

e.  Misrepresentations  as  to  Solvency  or  Credit.  —  Representations 
as  to  the  solvency,  credit,  or  standing  of  another  are  within  the  rule  requiring 
damage  or  prejudice.  No  action  can  be  maintained  by  reason  thereof  unless 
the  plaintiff  shows  that  he  has  sustained  loss  or  damage.6  And  so  it  is  in  the 
case  of  false  representations  by  a  person  as  to  his  own  solvency  or  credit.  An 
action  cannot  be  maintained  nor  a  contract  avoided  by  reason  thereof,  unless 
there  is  damage  or  prejudice.7 


1.  Representations  as  to  Securities.  —  This  was 
in  effect  the  decision  in  Bristol  v.  Braidwood, 
28  Mich.  191. 

In  Foster  v.  Taggart,  54  Wis.  391,  it  was 
held  that  an  action  cannot  be  maintained  for 
false  representations  on  the  sale  of  a  note  and 
a  mortgage  securing  the  same,  where  the 
validity  of  the  mortgage  is  not  denied,  and  it 
does  not  appear  that  it  has  been  foreclosed, 
unless  the  complaint  shows  that  the  security  is 
insufficient,  and  what  would  be  the  probable 
deficiency  upon  the  foreclosure  of  the  mort- 
gage. 

2.  Invalid  Mortgage  —  Necessity  to  Show  In- 
solvency of  Mortgagor,  etc.  —  Baker  v.  Maxwell, 
99  Ala.  558.  See  also  Bradford  v.  Neill,  46 
Minn.  348. 

3.  Sale  of  Note  —  False  Representations  as  to 
Solvency  of  Maker.  —  In  Moline  Milburn  Co.  v. 
Franklin,  37  Minn.  137,  it  was  held  that  a  per- 
son who  is  induced  to  purchase  a  note  by  false 
and  fraudulent  representations  as  to  the  solv- 
ency of  the  maker,  sustains  damages  by  reason 
of  the  fact  that  the  maker  is  insolvent,  notwith- 
standing there  are  solvent  indorsers  on  the 
note;  that  the  plaintiff  has  the  right  to  a  solv- 
ent maker  as  represented,  and  is  not  required 
to  take  his  chances  of  collecting  from  the  in- 
dorsers. 

Haml  in  v.  Abell,  120  Mo.  188,  is  opposed  to 
this  case.  It  was  there  held,  though  without 
stating  any  reason  or  citing  any  authorities, 
that  in  an  action  against  the  seller  of  commer- 
cial paper  for  misrepresentation  as  to  the  solv- 


ency of  its  makers,  it  is  necessary  to  show  that 
the  indorser  on  the  paper  is  insolvent. 

4.  Mortgage  or  Pledge  of  Property.  —  Thus,  if 
the  property  secured  to  sureties  on  a  bond  by 
a  deed  of  trust  is  sufficient  to  indemnify  them, 
a  misrepresentation  by  the  obligee,  as  to 
whether  the  property  is  encumbered  or  not,  is 
not  such  fraud  as  will  release  them.  Hunt  v. 
Daniel,  6  J.  J.  Marsh.  (Ky.)  398. 

5.  Loan  Induced  by  Representations  as  to 
Security.  —  Seaman  v.  Becar,  15  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  616;  Lorenzen  v.  Kansas  City 
Invest.  Co.,  44  Neb.  99. 

6.  Representations  as  to  the  Solvency  or  Credit 
of  Another. —  Bennett  v.  Terrill,  20  Ga.  83; 
lasigi  v.  Brown,  17  How.  (U.  S.)  183;  Taylor 
v.  Guest,  58  N.  Y.  262. 

Though  an  agent  purchases  goods  for  his 
principal  under  a  false  representation  as  to  his 
existing  indebtedness,  yet  if  the  principal  is 
solvent  and  able  to  pay  for  them,  and  has  no 
intent  not  to  pay  for  them,  the  seller  cannot 
rescind  the  sale  and  recover  the  goods.  Mack 
v.  Adler,  48  Ark.  70. 

Recovery  of  damages  for  a  fraud  in  obtain- 
ing property  by  false  representations  as  to  the 
responsibility  of  the  maker  of  the  note  given 
therefor,  is  not  necessarily  precluded  by  the 
fact  that  the  maker  is  able  to  meet  the  partic- 
ular note,  especially  if  it  does  not  appear  that 
he  can  pay  his  other  debts.  Daniels  v.  Day- 
ton, 49  Mich.  138. 

7.  Representations  as  to  One's  Own  Solvency.  — 
In  Thomas  v.  Dickinson,  65  Hun  (N.  Y.)  5,  it 
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FRAUD  AND  DECEIT.  Particular  Transaction!. 


/.  Composition  Agreements.  —  A  creditor  cannot  avoid  the  effect  of  a 
composition  agreement  because  of  a  harmless  false  and  fraudulent  representa- 
tion by  the  debtor,  or  because  of  an  unsuccessful  attempt  to  give  other  cred- 
itors better  terms.1 

g.  Obtaining  Compromise.  —  If  a  debtor  by  false  and  fraudulent  repre- 
sentations or  by  fraudulent  concealment  of  facts,  induces  his  creditor  to  com- 
promise his  claim,  the  compromise  may  be  rescinded,  or  the  creditor  may 
maintain  an  action  o:  deceit  to  recover  any  damages  sustained.2  And  in  such 
a  case  the  fact  that  the  creditor  acted  from  benevolence  and  not  from  self 
interest  is  altogether  immaterial.3 

h.  Preventing  Sales  and  Contracts.  —  Fair  competition  in  business  is 
the  exercise  of  a  legal  right,  and  cannot  render  a  person  liable  in  damages  to 
a  rival  manufacturer  or  dealer  who  is  injured  thereby;4  but  he  will  be  liable 
if  he  exceeds  his  legal  rights,  and  resorts  to  fraudulent  and  deceitful  represen- 
tations or  practices,  and  thereby  causes  damage  to  another  by  preventing  him 
from  making  sales  or  entering  into  other  contracts.* 

i.  Preventing  Performance  of  Contracts.  —  If  a  person  by  false  and 
fraudulent  representations  or  conduct,  and  not  acting  in  pursuance  of  any 
legal  right,  induces  another  not  to  perform  a  contract,  and  thereby  injures 
the  other  party  to  the  contract,  the  latter  may  maintain  an  action  to  recover 
damages  for  the  fraud.0  And  this  is  true,  though  the  contract  may  have  been 
unenforceable  by  action  because  of  the  statute  of  frauds,  if  it  would  have  been 
performed  but  for  the  fraud.7 

j.  Preventing  Rescission  of  Contracts.  —  A  person  may  also  render 
himself  liable  in  damages  by  fraudulently  inducing  another  not  to  exercise  his 
right  to  rescind  a  contract.8 

k.  Preventing  Collection  or  Securing  of  Debt.  —  It  has  been  held 
in  a  number  of  well-considered  cases  that  a  person  who  has  a  claim  against 
another,  and  who  is  induced  by  the  false  representations  of  the  other,  or  of  a 
third  person,  not  to  levy  an  attachment  or  take  other  steps  to  collect  or  secure 
the  claim,  cannot  maintain  an  action  for  the  fraud.9    The  contrary,  however, 

was  held  that  in  an  action  for  obtaining  goods  The  decisions  in  the  United  States  are  to  the 

by  false  representations  as  to  solvency,  a  note  same  effect.    See  Snow  v.  Judson,  38  Barb, 

having  been  given  by  the  defendant  for  the  (N.  Y.)  210;   Butler  v.  Watkins,  13  Wall.  (U. 

price,  the  plaintiff  must  show  that  he  still  holds  S.)  456. 

the  note,  since  he  cannot  have  sustained  dam-  Inducing  One  to  Surrender  His  Eights  under  a 

age  if  he  has  transferred  it  to  a  third  person;  Contract.  —  A  person  who  has  already  entered 

and  that  he  must  show  that  it  is  due,  for  until  into  a  contract,  and  who  by  false  and  fraudu- 

it  is  due  it  cannot  be  known  whether  there  lent  representations  is  induced  to  surrender 

will  bs  damage.  his  rights  under  the  contract  and  release  the 

1.  Fraud  Affecting  Composition  Agreement  with  other  party,  may  rescind  the  release  or  recover 
Creditors. — Bartlsu  v.  Blaine,  83  111.  25,  25  damages.  Dobinson  v.  McDonald,  92  Cal.  33. 
Am.  Rep.  34.6.  6.  Fraud  Preventing  Another  from  Performing 

2.  Fraud  Inducing  Compromise.  —  Howard  v.  a  Contract.  —  Benton      Pratt,  2  Wend.  (N.  Y.) 
McMillan,  101  Iowa  453;  VVessels  v.  Carr,  15  385,  20  Am.  Dec.  623.    See  to  the  same  effect 
N.  Y.  App.  Div.  360.    And  see  the  title  Set-  Rice  v.  Manley,  66  N.  Y.  82,  23  Am.  Rep.  30. 
tj.ement  and  Compromise.  The  same  principle  applies  where  a  person 

3.  Creditor  Acting  from  Benevolence.  —  Buck  who  has  made  a  contract  to  sell  and  deliver 
v.  Leach,  69  Me.  484;  Wessels  v.  Carr,  15  N.  property  to  another  is  induced  by  the  false 
Y.  App.  Div.  360.  And  see  supra,  this  section,  and  fraudulent  representations  of  a  third  per- 
Actino  from  Benevolence.  son  not  to  deliver  the  same.    Greer,  v.  Button, 

4.  Preventing  Sales   and    Other  Contracts —  2  C.  M.  &  R.  707. 

Legitimate  Competition.  —  Thus  it  has  been  held  7.  Contracts  Unenforceable  by  Action.  —  Green 

that  no  action  lies  for  representations  made  to  v.  Button,  2  C.  M.  &  R.  707;  Benton  v.  Pratt, 

third  persons,  in  order  to  draw  custom  to  the  2  Wend.  (N.  Y.)  385,  20  Am.  Dec.  623;  Rice  v. 

defendant's  business,  in  rivalry  of  the  plain-  Manley,  66  N.  Y.  82,  23  Am.  Rep.  30. 

tiff's,  as  for  representing  the  plaintiff's  ferry  8.  Fraud  Preventing  Rescission  of  a  Contract, 

not  to  be  so  good  as  the  defendant's  rival  — New  York  Land  Imp.  Co.  v.  Chapman,  118 

ferry,  and  persuading  travelers  to  cross  at  the  N.  Y.  28S. 

defendant's.    Johnson  v.  Hitchcock,  T5  Johns.  9.  Fraud  Preventing  Another  from  Collecting  or 

(N.  Y.)  185.  Securing  a  Debt  —  Connecticut.  —  Smith  v.  Blake. 

5.  Conduct  for  Which  Action  Will  Lie. —  Barley  1  Day  (Conn.)  25S;  Austin  v.  Barrows,  41 
v.  Walford.  9  Q.  B.  197,  58  E.  C.  L.  197.  Conn.  2S7. 
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is  held  where  a  person  is  induced  by  fraud  to  release  an  attachment  or  other 
advantage  already  obtained  by  legal  process.1 

XI.  Persons  Entitled  to  Relief  or  Redress —  1.  In  General.  —  The  mere 

fact  that  one  has  acted  upon  false  and  fraudulent  representations  to  his  dam- 
age or  prejudice  is  not  alone  enough  to  entitle  him  to  relief  or  redress.  In 
the  first  place,  therefore,  it  is  settled  law  that  a  fraud  upon  one  person  is  no 
ground  for  redress  or  relief  on  behalf  of  a  stranger  to  the  transaction  not 
claiming  under  the  party  defrauded.2 

2.  Representations  Not  Intended  to  Be  Acted  On  by  Party  Complaining.  —  Fur- 
ther than  this,  it  is  a  general  rule  that  a  person  cannot  complain  of  false  rep- 
resentations, either  for  the  purpose  of  maintaining  an  action  of  deceit,  or  for 
the  purpose  of  avoiding  a  contract,  unless  the  representations  were  made  either 
directly  to  him,  with  the  intention  that  they  should  be  acted  upon  by  him,  or, 
if  made  to  some  other  person,  unless  they  were  made  with  the  intention  that 
they  should  be  communicated  to  him,  and  acted  upon  by  him.3 


Indiana.  —  Green  v.  Kimble,  6  Blackf.  (Ind.) 
552. 

Massachusetts.  —  Lamb  v.  Scone,  11  Pick. 
(Mass.)  527;  Wellington  v.  Small,  3  Cush. 
(Mass.)  145,  50  Am.  Dec.  719;  Bradley  v. 
Fuller,  118  Mass.  239. 

Minnesota.  —  Morrill  v.  Madden,  35  Minn. 
493- 

See  also  Adler  v.  Fenton,  24  How.  (U.  S.) 
413;  Moody  v.  Burton,  27  Me.  427,  46  Am. 
Dec.  612. 

That  a  Conspiracy  Is  Also  Charged  is  not  suffi- 
cient to  render  the  action  maintainable.  Aus- 
tin v.  Barrows,  41  Conn.  287. 

1.  Brown  v.  Castles,  11  Cush.  (Mass.)  348. 
In  Rose  v.  Saunders,  38  Hun  (N.  Y.)  575, 

where  the  plaintiff  had  arrested  the  defendant 
on  execution,  and  the  defendant  by  false  rep- 
resentations induced  him  to  permit  his  leaving 
the  jail  liberties,  it  was  held  that  the  plaintiff 
thereby  acquired  a  cause  of  action. 

2.  Persons  Entitled  to  Relief  or  Redress  —  Fraud 
Is  Personal —  United  States.  —  Ware  v.  Brown, 
2  Bond  (U.  S.)  267. 

Illinois.  —  Beesley  v.  Hamilton,  50  111.  88. 

Indiana.  — Smither  v.  Calvert,  44  Ind.  242; 
Steeple  v.  Downing,  60  Ind.  478. 

Missouri.  —  Priest  v.  White,  89  Mo.  609. 

New  York.  —  Comstock  v.  Ames,  3  Keyes 
(N.  Y.)  357;  Bush  v.  Folks,  (Supreme  Ct.)  19 
N.  Y.  Supp.  439. 

Ohio.  —  McCracken  v.  West,  17  Ohio  16; 
Dehn  v.  Heckman,  12  Ohio  St.  181;  Wells  v. 
Cook,  16  Ohio  St.  67,  88  Am.  Dec.  436. 

Conveyance  of  Homestead.  —  A  married  man 
induced  to  consent  lo  and  unite  in  the  execu- 
tion of  a  deed  of  real  property  belonging  to 
his  wife,  including  the  family  homestead, 
through  the  fraud  and  false  representations  of 
the  grantee  in  the  deed,  may  maintain  an  ac- 
tion to  set  the  same  aside.  Farrz\  Dunsmoor, 
36  Minn.  437. 

Sale  of  Goods.  —  The  seller  of  goods,  who  is 
guilty  of  fraud  in  making  the  sale,  is  not  liable 
therefor  to  one  who  buys  the  goods  from  the 
purchaser.  Bush  v.  Folks,  (Supreme  Ct.)  19 
N  Y.  Supp.  439;  Carter  v.  Harden,  78  Me. 
528. 

Fraud  upon  Payee  of  Note.  —  The  fact  that  a 
note  was  obtained  from  the  payee  by  false  and 
fraudulent  representations,  to  the  indorsee's 
knowledge,  is  no  defense  in  an  action  by  the 
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indorsee  against  the  maker.  Prouty  v.  Rob- 
erts, 6  Cush.  (Mass.)  19,  52  Am.  Dec.  761. 

Representation  to  Surety.  —  If  the  payee  of  a 
note  induces  another  to  sign  the  same  as 
surety  by  false  and  fraudulent  representations 
or  promises  that  he  will  procure  another  per- 
son also  to  sign  as  surety,  the  fraud  cannot  be 
set  up  as  a  defense  by  the  makers  of  the  note. 
If  there  is  any  defense  at  all,  it  is  personal  to 
the  surety  who  was  thus  induced  to  sign. 
Beesley  v.  Hamilton,  50  111.  88. 

Avoidance  of  Contract  by  Personal  Representa- 
tive. —  As  to  ihe  right  of  a  personal  represent- 
ative to  avoid  a  contract  made  by  his  dece- 
dent, because  of  fraud  on  the  part  of  the  other 
party  to  the  contract,  see  the  title  Executors 
and  Administrators,  vol.  11,  p.  939. 

And  as  to  his  right  to  avoid  a  contract  or 
conveyance  on  the  ground  of  the  fraud  of  his 
decedent,  see  the  same  title,  p.  977. 

Fraud  by  Officers  of  Corporation  Against  Corpo- 
ration.—  A  fraud  committed  upon  a  corpora- 
tion by  its  officers  is  not  committed  against  the 
stockholders  or  against  creditors  of  the  corpo- 
ration, and  they  cannot  maintain  an  action  of 
deceit  therefor  individually.  Priest  v.  White, 
89  Mo.  609. 

3.  Representations  Not  Intended  to  Be  Acted  On 
by  Person  Complaining  —  England.  —  Langridge 
v.  Levy,  2  M.  &  W.  519,  4  M.  &  W.  337;  Bed- 
ford v.  Bagshaw,  29  L.  J.  Exch.  65;  Peek  v. 
Gurney,  L.  R.  6  H.  L.  377;  Hosegood  v.  Bull, 
36  L.  T.  N.  S.  617.  See  also  Winterbottom  v. 
Wright,  10  M.  &  W.  109. 

Georgia.  —  Harrison  v.  Savage,  19  Ga.  310; 
Slade  v.  Little,  20  Ga.  371. 

Illinois.  —  Beesley  v.  Hamilton,  50  111.  88; 
Staver,  etc.,  Mfg.  Co.  v.  Coe,  49  111.  App. 
426. 

Iowa.  —  Gate  City  Land  Co.  v.  Heilman,  80 
Iowa  477. 

Maine.  —  Carter  v.  Harden,  78  Me.  528. 

Massachusetts.  —  Nash  v.  Minnesota  Title 
Ins.,  etc.,  Co.,  159  Mass.  437;  Davidson  v. 
Nichols,  11  Allen  (Mass.)  514;  Webster  v. 
Larned,  6  Met.  (Mass.)  527. 

Michigan.  —  Kost  v.  Bender,  25  Mich.  515. 

Missouri.  —  Rawlings  v.  Bean,  80  Mo.  614. 

New  York.  —  Eaton,  etc.,  Co.  v.  Avery,  83 
N.  Y.  34,  38  Am.  Rep.  389;  Bach  v.  Tuch,  (Su- 
preme Ct.)  10  N.  Y.  Supp.  884,  126  N.  Y.  53; 
Comstock  v.  Ames,  3  Keyes  (N.  Y.)  357;  Bush 
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Bepresentations  as  to  Solvency  and  Credit.  —  If  representations  as  to  a  person's 
solvency  and  credit  are  made  to  another,  and  are  expressed  or  intended  to  be 
confidential  and  personal,  one  to  whom  they  are  communicated  by  the  person 
to  whom  they  are  made,  and  who  acts  upon  them  to  his  damage,  cannot 
maintain  an  action  against  the  person  who  made  them.1  Nor  can  a  sale  be 
avoided  because  of  false  representations  not  made  to  the  vendor,  nor  to  any 
one  acting  in  his  behalf,  and  not  intended  to  be  communicated  to  him.2 

Bepresentations  to  Agents.  —  One  who  has  been  damaged  by  false  representa- 
tions made  to  him  as  the  agent  cf  another,  but  not  intended  to  be  acted  on  by 
him,  cannot  maintain  an  action  of  deceit  against  the  person  who  made  the 
representations.3 

3.  Representations  Made  Indirectly  —  a.  In  General.  —  It  is  not  necessary 
that  the  representations  shall  have  been  made  directly  to  the  person  complain- 
ing. A  representation  made  to  one  person  with  the  intention  that  it  shall 
reach  the  ears  of  another  and  be  acted  upon  by  him,  and  which  does  reach 
him,  and  is  acted  upon  by  him  to  his  injury,  gives  the  person  so  acting  upon 
it  the  same  right  to  relief  or  redress  as  if  it  had  been  made  to  him  directly.4 

b.  Knowledge  that  Representation  Is  Being  Acted  On.  —  If  one 
who  has  made  a  representation  to  one  person  knows  that  the  latter  has  com- 
municated it  to  another,  and  that  the  other  is  acting  on  it,  and  deals  with  the 
other  with  such  knowledge,  it  is  the  same  as  if  he  had  expressly  made  the 
representation  with  the  intention  that  it  should  be  acted  upon  by  the  other.5 


v.  Folks,  (Supreme  Ct.)  19  N.  Y.  Supp.  439; 
Hill  v.  Carley,  8  Hun  (N.  Y.)  638. 

Ohio.  —  Wells  v.  Cook,  16  Ohio  St.  67,  88 
Am  Dec.  436. 

Pennsylvania.  —  Harris  v.  Tyson,  24  Pa.  St. 
347.  64  Am.  Dec.  661. 

Rhode  Island.  —  Butterfield  v.  Barber,  20  R. 
I.  (pt.  i.)  101. 

Texas.  —  Gainesville  Nat.  Bank  v.  Bam- 
berger, 77  Tex.  48,  19  Am.  St.  Rep.  738. 

"  If  a  false  statement  should  be  made  to  one 
person  to  induce  him  to  do  a  particular  act, 
the  balance  of  the  world  have  no  legal  right  to 
rely  upon  it;  and  if  they  do  so,  and  suffer  from 
it,  they  cannot  recover  compensation  against 
the  person  who  made  the  false  statement." 
McCracken  v.  West,  17  Ohio  16. 

1.  Bepresentations  as  to  Solvency  and  Credit.  — 
Hosegood  v.  Bull,  36  L.  T.  N.  S.  617;  Harrison 
v.  Savage,  19  Ga.  310;  Rawlings  v.  Bean,  80 
Mo.  614. 

Letter  of  Recommendation.  —  If  a  person  writes 
a  letter  to  another  desiring  him  to  introduce 
the  bearer  to  such  merchants  as  he  may  desire, 
and  describing  him  as  a  man  of  property,  and 
the  person  having  such  letter  does  not  deliver 
it  to  the  person  to  whom  it  is  directed,  but  uses 
it  to  obtain  credit  elsewhere,  the  persons  so 
giving  the  credit  cannot  maintain  an  action  for 
deceit,  though  the  representations  in  the  letter 
are  untrue.    McCracken  v.  West.  17  Ohio  16. 

In  Hadcock  v.  Osmer,  153  N.  Y.  604,  it  was 
held  that  a  written  recommendation  of  credit, 
addressed  simply  to  a  surname  preceded  by 
"  Mr.,"  and  falsely  stating  that  the  person 
recommended  was  solvent,  justified  any  man 
of  such  surname  in  acting  upon  the  recom- 
mendation, when  delivered  to  him  with  the  ap- 
parent authority  of  the  writer,  in  the  absence  of 
anv  direction  from  the  latter  as  to  which  one 
of  the  name  it  should  be  given  to. 

2.  "  To  Render  a  Sale  Void  because  of  false  or 
fraudulent  representations,  it  is  essential  that 
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they  be  made  to  the  vendor,  or  to  some  other 
person,  to  be  communicated  to  him."  Hill  v. 
Carley,  8  Hun  (N.  Y.)  638,  citing  Van  Kleeck 
v.  Le  Roy,  37  Barb.  (N.  Y.)  544,  I  Wait's  L.  & 
P.  504;  Murfey  v.  Brace,  23  Barb.  (N.  Y.)  561; 
Durbrow  v.  McDonald,  5  Bosw.  (N.  Y.)  131. 
See  also  Staver,  etc.,  Mfg.  Co.  v.  Coe,  49  111. 
App.  426. 

3.  Bepresentations  Made  to  an  Agent  and  Acted 
On  by  Him.  —  Wells  v.  Cook,  16  Ohio  St.  67,  88 
Am.  Dec.  436. 

4.  Bepresentations  Need  Not  Be  Made  Directly 
to  the  Person  Complaining  —  England.  —  Barry 
v.  Croskey,  2  Johns.  &  H.  23;  Swift  v.  Winter- 
botham,  L.  R.  8  Q.  B.  253. 

Arkansas.  —  Carvill  v.  Jacks,  43  Ark.  454. 

Georgia.  —  Young  v.  Hall,  4  Ga.  100. 

Iowa.  —  Davidson  v.  Vorse,  52  Iowa  384; 
Reid  v.  Cowduroy,  79  Iowa  169,  18  Am.  Su 
Rep.  359;  Hubbard  v.  Weare,  79  Iowa  678. 

Massachusetts.  —  Com.  v.  Call,  21  Pick. 
(Mass,)  523;  Nash  v.  Minnesota  Title  Ins.,  etc., 
Co.,  159  Mass.  437. 

Minnesota.  —  Chubbuck  v.  Cleveland,  37 
Minn.  466. 

Mississippi.  —  Alexander  v.  Beresford,  27 
Miss.  747,  61  Am.  Dec.  538. 

Missouri.  —  Watson  v.  Crandall,  7  Mo.  App. 
233.  78  Mo.  583. 

New  York.  —  Eaton,  etc.,  Co.  v.  Avery,  83 
N.  Y.  31,  38  Am.  Rep.  389  (affirming  18  Hun 
(N.  Y.)  44);  Brackett  v.  Griswold,  112  N.  Y. 
467;  Addington  7/.  Allen,  n  Wend.  (N.  Y.) 
383;  Williams  v.  Wood,  14  Wend.  (N.  Y.)  126; 
Shotwell  v.  Mali,  38  Barb.  (N.  Y.)  445. 

Tennessee.  —  Allison  v.  Tyson,  5  Humph. 
(Tenn.)  449. 

Texas.  —  Gainesville  Nat.  Bank  v.  Bam- 
berger, 77  Tex.  48,  19  Am.  St.  Rep.  738. 

5.  Dealing  with  Knowledge  that  Representation 
Is  Being  Acted  Upon.  —  This  is  the  effect  of  the 
decision  in  Pilmore  v.  Hood,  5  Bing.  N.  Cas* 
97.  35  E.  C.  L.  43. 
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c.  Representations  to  Agents.  —  A  false  representation  made  to  an 
agent  and  by  him  communicated  to  his  principal,  and  upon  which  the  princi- 
pal acts,  is  the  same  as  if  communicated  directly  to  the  principal,1  if  the  party 
making  the  representations  knows  of  the  agency.2 

d.  Sale  of  Property  to  Be  Used  by  Third  Person.  —  If  a  person 
who  makes  false  representations  in  selling  property  knows  that  the  property  is 
to  be  used  by  a  third  person,  and  intends  that  his  representations  shall  reach 
and  be  acted  upon  by  such  person,  and  they  do  reach  him  and  are  acted  upon 
to  his  damage,  he  is  directly  liable  to  such  person.3 

e.  General  Representations  to  the  Public  or  to  a  Class  —  (i)  In 
General.  —  If  a  representation  is  made  to  the  public  generally,  or  to  a  class  of 
persons  generally,  with  the  intention  that  it  shall  be  acted  upon  by  one  or 
more  of  them,  instead  of  being  made  to  a  particular  individual,  it  is  to  be  con- 
sidered as  made,  like  general  offers  to  enter  into  a  contract,  to  any  person,  or 
to  any  of  the  particular  class,  who  shall  act  upon  it,  and  such  an  one  is  as  much 
entitled  to  relief  or  redress  in  case  the  representation  is  false  as  if  it  were  made 
to  him  individually  and  directly.4 

(2)  Letters  to  the  Public  Generally.  —  This  principle  applies  when  a  letter 
containing  false  representations  is  addressed  to  the  public  generally  and  pub- 
lished, or  where  such  a  letter,  as  in  the  case  of  a  general  letter  of  credit  or 
recommendation,  is  delivered  to  a  person,  with  the  intention  that  any  person 
to  whom  he  may  present  the  same  shall  act  upon  it.5 


1.  Representation  to  Agent.  —  Com.  v.  Call, 
21  Pick.  (Mass.)  515;  Hubbard  v.  Weare,  79 
Iowa  678 

Representations  to  Organizers  of  Corporation.  — 

In  Iowa  Economic  Heater  Co.  v.  American 
Economic  Heater  Co.,  32  Fed.  Rep.  735,  which 
was  an  action  by  a  corporation  to  recover  dam- 
ages for  alleged  false  and  fraudulent  repre- 
sentations as  to  the  merits  of  a  certain  heating 
device,  made  by  officers  of  the  company  own- 
ing the  device  to  parties  who  thereupon 
organized  the  plaintiff  corporation  for  the  pur- 
pose of  selling  the  device,  it  was  held  that  the 
statements  were  in  effect  made  to  such  cor- 
poration. 

2.  Ignorance  of  Agency.  —  Slade  v.  Little,  20 
Ga.  371. 

3.  Sale  of  Property  to  Be  TTsed  by  Third  Person. 

—  The  leading  case  on  this  point  is  Langridge 
v.  Levy,  2  M.  &  W.  519,  4  M.  &  W.  337. 
Where  a  chemist  sold  an  article  which  he  rep- 
resented as  fit  for  washing  the  hair,  knowing 
it  was  to  be  used  by  the  purchaser's  wife,  he 
was  held  liable  for  injuries  sustained  by  her 
in  using  it.  George  v.  Skivington,  L.  R.  5 
Exch.  1. 

This  principle  was  also  applied  in  Allison  v. 
Tyson,  5  Humph.  (Tenn.)  449,  where  an  un- 
safe horse  was  sold  for  use  by  the  buyer's 
mother,  and  the  seller  falsely  and  fraudulently 
represented  that  it  was  safe  and  gentle.  It 
was  held  that  the  mother  could  maintain  an 
action  against  the  seiler. 

For  another  case  applying  this  principle,  see 
Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am. 
Dec.  455. 

In  cases  like  those  referred  to  above  there  is 
no  liability  in  the  absence  of  fraud.  Long- 
meid  v.  Holliday,  6  Exch.  761. 

4.  Representations  to  the  Public  Generally  or  to 
a  Class  —  England.  —  Clarke  v.  Dickson,  6  C. 
B.  N.  S.  453,  95  E.  C.  L.  453;  Bagshaw  v. 
Seymour,  4  C.  B.  N.  S.  873,  93  E.  C.  L.  873; 
Bedford  v.  Bagshaw,  4  H.  &  N.  538. 


United  Slates.  —  Montreal  Bank  v.  Thayer, 
2  McCrary  (U.  S.)  I. 

Alabama.  —  Wilcox  v.  Henderson,  64  Ala. 
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Arkansas.  —  Carvill  v.  Jacks,  43  Ark.  454. 

Georgia.  — Young  v.  Hall,  4  Ga.  95. 

Kentucky.  —  Exchange  Bank  v.  Gaitskill, 
(Ky.  1896)  37  S.  W.  Rep.  160. 

Massachusetts.  —  Windram  v.  French,  151 
Mass.  547. 

New  York.  —  Morse  v.  Swits,  19  How.  Pr. 
(N.  Y.  Supreme  Ct.)  275;  Allen  v.  Addington, 
7  Wend.  (N.  Y.)  9,  11  Wend.  (N.  Y.)  374;  Wil- 
liams v.  Wood,  14  Wend.  (N.  Y.)  126;  Cazeaux 
v.  Mali,  25  Barb.  (N.  Y.)578;  Harper  v.  Cham- 
berlain, 11  Abb.  Pr.  (N.  Y.  Super.  Ct.)  234; 
Fenn  v.  Curtis,  23  Hun  (N.  Y.)  384. 

Ohio.  —  Bartholomew  v.  Bentley,  15  Ohio 
659,  45  Am.  Dec.  596. 

5.  Letters  of  Recommendation.  —  If  a  person 
signs  a  general  letter  recommending  another 
as  responsible  and  worthy  of  credit,  and  de- 
livers it  to  him  for  the  purpose  of  enabling 
him  to  purchase  goods  on  credit,  the  repre- 
sentation is  to  be  considered  as  made  to  any 
one  to  whom  the  letter  may  be  presented,  and 
who  may  act  upon  it  in  extending  credit. 
Clopton  v.  Cozart,  13  Smed.  &  M.  (Miss.)  363; 
Young  v.  Hall,  4  Ga.  95;  Mendenhall  v.  Stew- 
art, 18  Ind.  App.  262;  Dulaney  v.  Rogers,  64 
Mo.  201;  Allen  v.  Addington,  7  Wend.  (N.  Y.) 
9,  11  Wend.  (N.  Y.)  374;  Williams  v.  Wood,  14 
Wend.  (N.  Y.)  126. 

This  rule  does  not  apply  when  a  letter  of 
recommendation  is  addressed  to  a  particular 
person,  and  is  presented  to  a  different  person. 
McCracken  v.  West,  17  Ohio  16. 

Letters  Issued  by  Title  Insurance  and  Trust  Com- 
pany. —  If  a  title  insurance  and  trust  company 
issues  to  the  owner  of  bonds  a  letter  containing 
representations  as  to  the  property  on  which 
the  bonds  are  secured,  with  the  intention  that 
the  letter  shall  be  used  by  such  person  in  sell- 
ing the  bonds,  the  representations  are  to  be 
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(3)  Falsely  Labeled  Goods. —  If  a  person  puts  upon  the  market  for  the 
public  generally  goods  that  are  by  their  labels  or  otherwise  falsely  and  fraudu- 
lently represented  to  be  other  than  they  are,  he  makes  the  representation  to 
any  one  who  purchases  and  uses  them.1 

(4)  False  Recitals  in  Securities.  —  The  same  principle  applies  where  a  per- 
son puts  upon  the  market  securities  containing  false  and  fraudulent  recitals  or 
statements.  There  is  a  false  representation  to  any  person  who  may  purchase 
them  in  reliance  on  the  recitals  or  statements.2 

(5)  False  Assumption  of  Authority  to  Accept  Bill.  —  A  person  who  falsely 
represents  that  he  is  authorized  to  accept  a  bill  for  another  is  considered  as 
intending  to  make  the  representation  to  all  persons  to  whom  the  bill  may  be 
offered  in  the  course  of  circulation.3 

(6)  Statements  by  Promoters  or  Officers  of  a  Corporation.  —  A  report  or 
prospectus  issued  by  the  promoters  or  by  the  directors  or  other  officers  of  a 
corporation  to  the  public  generally,  containing  false  statements  as  to  the  con- 
dition or  affairs  of  the  corporation,  intended  to  induce  persons  to  subscribe 
for  or  purchase  stock  in  the  corporation,  or  otherwise  deal  with  it,  is  to  be 
considered  as  made  to  any  person  within  the  class  contemplated  who  shall  act 
thereon;  and  if  a  person  does  act.  thereon,  and  sues  for  damages,  it  is  no 
defense  to  say  that  the  statements  were  not  made  directly  to  him.4 

(7)  Statements  Made  to  Mercantile  Agencies.  —  If  a  person  makes  to  a  mer- 
cantile agency  a  false  statement  as  to  his  own  or  another's  pecuniary  condi- 
tion, with  the  intent  that  it  shall  be  communicated  to  and  believed  by 
merchants,  and  shall  induce  them  to  extend  credit,  the  representation  will  be 
considered  as  made  to  any  merchant  to  whom  it  shall  be  communicated,  and 


considered  as  made  to  all  persons  to  whom  the 
letter  may  be  shown  by  him,  as  much  as  if  ad- 
dressed to  them  by  name,  and  any  person  to 
whom  it  is  shown  and  who  purchases  bonds 
in  reliance  upon  the  representations  may  main- 
tain an  action  of  deceit  against  the  company. 
In  such  a  case,  however,  there  is  no  liability 
to  persons  to  whom  the  purchasers  of  the 
bonds  may  in  turn  sell  them.  The  use  of  the 
letter  for  such  a  purpose  is  unauthorized,  for 
the  letter  is  not  written  to  go  with  the  bonds 
and  to  be  passed  from  one  lo  another  as  often 
as  the  bonds  may  be  transferred.  Nash  v. 
Minnesota  Title  Ins.,  etc.,  Co.,  150.  Mass.  437. 

1.  Putting  Falsely  Labeled  Goods  on  the 
Uarket.  —  Thomas  v.  Winchester,  6  N.  Y.  397, 
57  Am.  Dec.  455. 

2.  Fraudulent  Issue  of  Stock.  —  Windram  v. 
French,  151  Mass.  547. 

Further  on  this  point,  see  the  titles  Officers 
and  Agents  ("of  Private  Corporations): 
Stock  and  Stockholders. 

Recitals  on  Bonds.  —  Atchison  County  Bank 
v.  Byers,  139  Mo.  627. 

Receiver's  Certificates.  —  Montreal  Bank  v. 
Thayer,  2  McCrary  (U.  S.)  1. 

3.  Representations  of  Authority  to  Accept  Bill. 
—  Polhill  v.  Walter,  3  B.  &  Ad.  114,  23  E.  C. 
L.  38;  Ormrod  v.  Huth,  14  M.  &  W.  658; 
Downman  v.  Williams,  7  Q.  B.  107,  53  E.  C. 
L.  107. 

4.  Statements  by  Promoters  or  Officers  of  Cor- 
porations —  Englaitd.  —  Clarke  v.  Dickson,  6  C. 
B.  N.  S.  453,  95  E.  C.  L.  453,  28  L.  J.  C.  P. 
225,  5  Jur.  N.  S.  1029,  7  W.  R.  443;  Taylor  v. 
Ashton,  11  M.  &  W.  401;  Bedford  v.  Bagshaw, 
4  H.  &  NT.  538,  29  L.  J.  Exch.  59;  Bagshaw  v. 
Seymour,  4  C.  B.  N.  S.  873,  93  E.  C.  L.  873; 
Hendersons.  Lacon,  L.  R.  5  Eq.  249;  Gerhard 


v.  Bates,  2  El.  &  BI.  476,  75  E.  C.  L.  476; 
National  Exch.  Co.  v.  Drew,  32  Eng.  L.  &  Eq. 
1;  Jarrett  v.  Kennedy,  6  C.  B.  319,  60  E.  C.  L. 
319;  Davidson  v.  Tulloch,  2  L.  T.  N.  S.  97. 

Iowa.  —  Hubbard  v.  Weare,  79  Iowa  678. 

Kentucky.  —  Trimble  v.  Reid,  97  Ky.  713. 

New  York.  —  Morgan  v.  Skiddy,  62  N.  Y. 
319;  Morse  v.  Swits,  19  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  275;  Brackett  v.  Griswold,  112  N. 
Y.  468;  Fenn  v.  Curtis,  23  Hun  (N.  Y.)  384; 
Cazeaux  v.  Mali,  25  Barb.  (N.  Y.)  578;  Shot- 
well  v.  Mali,  38  Barb.  (N.  V.)  445;  Cross  v. 
Sackett,  6  Abb.  Pr.  (N.  Y.  Super.  Ct.)  247,  2 
Bosw.  (N.  Y.)  617,  16  How.  Pr.  (N.  Y.)  62. 

Ohio.  1—  Bartholomew  v.  Bentley,  15  Ohio 
659,  45  Am.  Dec.  596. 

The  Annual  Statements  Published  by  a  Bank 
may  be  relied  upon  by  persons  in  purchasing 
stock  therein,  and  if  false  will  sustain  an 
action  of  deceit  by  such  a  person  against  the 
bank.  Exchange  Bank  v.  Gaitskill,  (Ky.  1896) 
37  S.  W.  Rep.  160. 

If  the  Directors  of  a  Savings  Bank  Publish  a 
False  Statement  that  the  directors  and  stock- 
holders are  personally  liable  for  its  debts,  a 
depositor  who  relies  thereon  and  is  damaged 
may  maintain  an  action  for  deceit.  Westervelt 
?■.  Demarest,  46  N.  J.  L.  37,  50  Am.  Rep. 
400. 

If  the  Directors  of  an  Insurance  Company  Issue 
a  Statement  to  the  public  generally,  containing 
false  representations  as  to  the  capital  and  con- 
dition of  the  company,  for  the  purpose  of  in- 
ducing persons  to  take  out  policies  of  iusurance 
in  the  company,  they  will  be  liable  in  an  action 
of  deceit  by  any  person  who  takes  out  a  policy 
in  reliance  upon  the  statement  and  is  de- 
frauded thereby.  Harper  v.  Chamberlain,  11 
Abb.  Pr.  (N.  Y.  Super.  Ct.)  234. 
1  Volume  XIV. 


Persons  Responsible. 


FRAUD  AND  DECEIT. 


In  General, 


who  shall  rely  upon  it  in  extending  credit.1 

(8)  Advertisements  of  Auction  Sales.  —  A  representation  contained  in  a  pub- 
lished advertisement  stating  that  property  will  be  sold  at  public  auction,  and 
addressed  to  the  public  generally,  is  to  be  taken  as  made  to  any  person  who 
shall  rely  upon  it  and  purchase  at  the  sale.2 

(9)  Time-tables  Issued  by  Railroad  Companies.  —  If  a  railroad  company 
issues  a  time-table  and  represents  therein  that  trains  will  leave  at  a  certain 
time,  or  arrive  at  their  destination  at  a  certain  time,  or  make  certain  connec- 
tions, etc.,  when  it  knows  that  such  representations  are  false,  any  one  who 
purchases  a  ticket  in  reliance  on  such  representations,  and  is  damaged  by 
reason  thereof,  may  maintain  an  action  of  deceit,  as  the  representation  is 
made  to  any  one  of  the  public  who  may  rely  thereon  and  apply  for  carriage.3 

XII.  Persons  Responsible  —  1.  In  General.  —  As  a  general  rule,  subject  to 
very  few  exceptions,  any  person  who  commits  a  fraud  is  responsible  therefor, 
whether  the  fraud  be  relied  upon  as  ground  for  an  action  of  deceit,  or  as 
ground  for  avoiding  a  contract.  Liability  of  persons  as  affected  by  their 
peculiar  status  or  relation  is  shown  in  other  parts  of  this  work.4 


1.  Statements  to  Mercantile  Agencies  —  Ala- 
bama.—  McKenzier.  Weineman,  116  Ala.  194. 

Illinois.  —  Moyer  v.  Lederer,  50  111.  App.  94; 
Staver,  etc.,  Mfg.  Co.  v.  Coe,  49  111.  App.  426. 

Iowa.  —  Reid  v.  Cowduroy,  79  Iowa  169,  18 
Am.  St.  Rep.  359. 

Michigan.  —  Genesee  County  Sav.  Bank  v. 
Michigan  Barge  Co.,  52  Mich.  164;  Mooney 
v.  Davis,  75  Mich.  188,  13  Am.  St.  Rep.  425; 
Hinchman  v.  Weeks,  85  Mich.  535;  Emerson 
v.  Detroit  Steel,  etc.,  Co.,  100  Mich.  127; 
Silbjrman  v.  Munroe,  104  Mich.  352. 

Mississippi.  —  HiHer  z:  Ellis,  72  Miss.  702. 

Missouri.  —  Holmes  v.  Harrington,  20  Mo. 
App.  661. 

New  York.  —  Eaton,  etc.,  Co.  v.  Avery,  83  N. 
Y.  31,  38  Am.  Rep.  389  {affirming  18  Hun  (N. 
Y.)  44);  Goodwin  v.  Goldsmith,  49  N.  Y.  Super. 
Ct.  101.  99  N.  Y.  149;  Clarlin  v.  Flack,  (C.  PI.) 
13  N.  Y.  Supp.  269;  Converse  v.  Sickles,  17 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  169. 

Ohio.  —  Wilmot  v.  Lyon,  11  Ohio  Cir.  Ct. 
Rep.  238,  7  Ohio  Cir.  Dec.  394. 

Texas.  —  Gainesville  Nat.  Bank  v.  Bam- 
berger, 77  Tex.  48,  19  Am.  St.  Rep.  738;  Low- 
don  v.  Fisk,  (Tex.  Civ.  App.  1S94)  27  S.  W. 
Rep.  180;  Schram  v.  Strouse,  (Tex.  Civ.  App. 
1894)  28  S.  W.  Rep.  262. 

Wisconsin.  —  Lee  v.  Burnham,  82  Wis.  209. 

Absence  of  Proof  of  Statement  to  Agency.  — 
Where  a  merchant,  seeking  to  buy  goods  on 
credit,  in  response  to  a  request  for  a  statement 
as  to  his  financial  condition,  says  he  is  not  then 
prepared  to  furnish  it,  but  refers  the  seller  to 
the  reports  of  a  mercantile  agency,  where  it 
turns  out  that  he  was  greatly  overrated,  a  sale 
made  on  the  faith  of  such  statement  may  be 
rescinded  as  fraudulent.  But  where  the 
seller,  not  b:ing  referred  by  the  purchaser  to 
mercantile  agencies,  extends  the  credit  on  the 
faith  of  statements  as  to  his  financial  condition 
appearing  on  the  books  of  such  agencies,  pur- 
porting to  have  been  made  by  the  buyer,  and 
there  is  no  evidence  that  such  statements  were 
in  fact  made  by  him,  the  seller  cannot  rescind 
because  of  the  misleading  effect  of  such  state- 
ments.   Hiller  v.  Ellis,  72  Miss.  702. 

Variance  Between  Statements  Made  to  and  by 
Mercantile  Agency.  —  An  action  for  fraud  and 
deceit  will  not  lie  against  the  purchaser  of 


goods  on  the  ground  that,  to  obtain  the  credit, 
he  made  a  false  statement  of  his  financial  con- 
dition to  a  mercantile  agency,  where  the  state- 
ment of  such  agency  to  the  seller,  on  which 
the  seller  relied,  is  substantially  different  from 
that  made  by  the  purchaser.  War.hsmuth  v. 
Martini,  154  111.  515,  affirming  45  111.  App.  244. 

Reports  and  Statements  by  Corporations.  —  False 
and  fraudulent  statements  as  to  the  financial 
condition  and  affairs  of  a  corporation  contained 
in  a  statement  required  by  a  statute  to  be  filed 
by  the  corporation  to  prevent  personal  liability 
of  its  officers  for  its  debts,  which  statement  is 
made  the  basis  of  a  report  by  a  mercantile 
agency  as  to  the  financial  condition  of  the  cor- 
poration, will  entitle  one  who  sells  goods  to  the 
corporation  on  credit  on  the  faith  of  the  report 
to  rescind.  Silberman  v.  Munroe,  104  Mich. 
352. 

2.  Advertisements  of  Sales  at  Auction.  —  Rich- 
ardson :\  Silvester,  L.  R.  9  Q.  B.  34. 

Representations  in  an  advertisement  of  prop- 
erty for  sale  are  to  be  considered  as  made  to 
any  one  who  purchases  the  property  in  reli- 
ance thereon,  though  they  may  not  be  repeated 
to  him  at  the  time  of  his  purchase.  Hadley  v. 
Clinton  County  Importing  Co.,  13  Ohio  St. 
502,  82  Am.  Dec.  454. 

3.  Railroad  Time-tables.  —  Denton  v.  Great 
Northern  R.  Co.,  5  El.  &  Bl.  860,  85  E.  C.  L. 
860,  2  lur.  N.  S.  185,  25  L.  J.  Q.  B.  129. 

4.  Persons  Responsible  for  Fraud.  —  As  to  the 
liability  of  infants,  see  the  title  Infants. 

As  to  the  liability  of  married  women,  see  the 
title  Husband  and  Wife. 

As  to  the  liability  of  corporations,  see  the 
titles  Corporations,  vol.  7,  p.  830;  Municipal 
Corporations. 

As  to  the  liability  of  officers  of  corporations 
and  public  officers,  see  the  titles  Officers  and- 
Agents  (of  Private  Corporations);  Public 
Officers. 

As  to  the  liability  of  executors,  adminis- 
trators, and  trustees  generally,  see  the  titles 
Executors  and  Administrators,  vol.  11,  p. 
942;  Trusts  and  Trustees. 

As  to  the  liability  of  principals  and  of  agents, 
see  the  title  Agency,  vol.  1,  pp.  1135,  1158. 

As  to  the  liability  of  partners,  see  the  title 
Partnership. 
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2.  Benefit  to  the  Defendant  Not  Necessary.  —  In  order  that  an  action  to 
recover  damages  for  false  and  fraudulent  representations  may  be  maintained, 
it  is  well  settled  that  it  is  not  at  all  necessary  to  show  that  the  defendant  had 
any  interest  in  the  subject-matter  of  the  representation,  or  that  he  was  in  any 
way  benefited  by  making  the  same,  or  that  he  was  in  collusion  with  some 
other  person  who  was  benefited.1  He  is  liable,  not  upon  any  idea  of  benefit 
to  himself,  but  because  of  his  wrongful  act  and  the  consequent  injury  to  the 
other  party.2 

Sales  of  Real  or  Personal  Property.  —  This  principle  applies  where  a  person  is 
induced  to  purchase  real  or  personal  property  by  the  false  and  fraudulent  rep- 
resentations of  one  who  is  not  interested  in  the  sale,  and  who  does  not  act  in 
collusion  with  the  seller.3 

Representations  as  to  Solvency  or  Credit  of  Another.  —  It  also  applies  where  a  person 
makes  false  and  fraudulent  representations  as  to  the  solvency  or  credit  of 
another,  for  the  purpose  of  procuring  credit  to  the  latter.4 

Liability  of  Agents.  — ■  And  it  is  well  settled  that  an  action  will  lie  against  an 
agent  for  a  false  and  fraudulent  representation  made  by  him  on  behalf  of  his 
principal,  though  he  may  personally  have  had  no  interest  whatever  in  making 
the  same  and  may  not  have  derived  any  benefit  from  it.5 


1.  Benefit  to  the  Defendant  Not  Necessary  — 

England.  —  Pasley  v.  Freeman,  3  T.  R.  51,  2 
Smith  Lead.  Cas.  66;  Foster  v.  Charles,  6 
Bing.  396,  19  E.  C.  L.  113,  7  Bing.  105,  20  E. 
C.  L.  64;  Polhill  v.  Walter,  3  B.  &  Ad.  114; 
Ormrod  v.  Hath,  14  M.  &  W.  658;  Downman 
v.  Williams,  7  Q.  B.  107,  53  E.  C.  L.  107. 

Connecticut.  —  Hart  v.  Tallmadge,  2  Day 
(Conn.)  381,  2  Am.  Dec.  105. 

Georgia.  —  Young      Hall,  4  Ga.  95. 

Illinois.  —  Weatherford  v.  Fishback,  4  111. 
170;  Eames  Morgan,  37  111.  260;  Endsley  v. 
Johns,  120  111.  469,  60  Am.  Rep.  572. 

Iowa.  —  McGibbons  v.  Wilder,  78  Iowa  531; 
Avery  v.  Chapman,  62  Iowa  144;  McKown  v. 
Furgason,  47  Iowa  636. 

Kansas.  —  Carpenter  v.  Wright,  52  Kan.  221. 

Maine.  —  Bean  v.  Herrick,  12  Me.  262,  28 
Am.  Dec.  176. 

Massachusetts.  —  Medbury  v.  Walson,  6  Met. 
(Mass.)  246,  39  Am.  Dec.  726;  Stiles  v.  White, 
n  Met.  (Mass.)  356,  45  Am.  Dec.  214;  Patten 
v.  Gurney,  17  Mass.  182,  9  Am.  Dec.  141; 
Fisher  v.  Mellen,  103  Mass.  503. 

Michigan. —  Weber  v.  Weber,  47  Mich.  569. 

Minnesota.  —  Busterud  v.  Farrington,  36 
Minn.  320. 

New  York.  —  Upton  v.  Vail,  6  Johns.  (N.  Y.) 
181,  5  Am.  Dec.  210;  White  v.  Merritt,  7  N.  Y. 
352,  57  Am.  Dec.  527;  Hubbard  v.  Briggs,  31 
N.  Y.  518;  Hubbell  v.  Meigs,  50  N.  Y.  480; 
Rice  v.  Manley,  66  N.  Y.  82,  23  Am.  Rep.  30; 
New  Yoik  Land  Imp.  Co.  v.  Chapman,  118  N. 
Y.  238;  Weed  v.  Case,  55  Barb.  (N.  Y.)  534; 
Fenn  v.  Curtis,  23  Hun  (N.  Y.)  384. 

North  Carolina.  —  Irwin  v.  Sheril,  I  Tayl. 
(1  N  Car.)  1,  1  Am.  Dec.  574. 

Pennsylvania.  —  Rheen  v.  Naugatuck  Wheel 
Co.,  33  Pa.  St.  358;  Boyd  v.  Browne,  6  Pa.  St. 
310. 

Vermont.  —  Paddock  v.  Fletcher,  42  Vt.  389. 

2.  The  Gravamen  of  the  Charge  is  that  plaintiff 
has  been  deceived,  to  his  hurt,  not  that  the  de- 
fendant has  gained  an  advantage.  Fisher  v. 
Mellen,  103  Mass.  503. 

This  "Was  Decided  in  the  Leading  Case  of  Pasley 
v.  Freeman,  3  T.  R.  51,  2  Smith  Lead.  Cas.  66, 
where  it  was  held  that  an  action  would  lie 


against  a  person  for  a  false  representation  as 
to  the  credit  of  another. 

Decision  to  the  Contrary.  —  The  ruling  in 
Schanck  v.  Morris,  7  Robt.  (N.  Y.)  658,  was 
directly  contrary  to  this  well-seltled  principle, 
and  cannot  be  sustained,  though  the  decision 
was  perhaps  right  on  other  grounds. 

3.  Sales  of  Real  Property.  —  Bostwick  v. 
Lewis,  1  Day  (Conn.)  250,  2  Am.  Dec.  73;  Mc- 
Gibbons v.  Wilder,  78  Iowa  531;  Busterud  v. 
Farrington,  36  Minn.  320. 

Sale  of  Personal  Property.  —  The  same  is  true 
where  a  person  is  induced  to  purchase  per- 
sonal property  by  the  false  and  fraudulent 
representations  of  a  third  person,  he  having 
no  interest  in  the  sale.  Irwin  -.  Sherril,  1 
Tayl.  (r  N.  Car.)  1,  1  Am.  Dec.  574;  Schwenk 
v.  Naylor,  102  N.  Y.  683.  2  N.  Y.  St.  Rep.  477. 

4.  Representations  as  to  Another's  Solvency  or 
Credit.  —  Pasley  v.  Freeman,  3  T.  R.  51;  Eyre 
v.  Dunsford,  I  East  318;  Vernon  v.  Keys,  12 
East  636;  Foster  v.  Charles,  6  Bing.  396,  19  E. 
C.  L.  113,  7  Bing.  105,  20  E.  C.  L.  64;  Young 
v.  Hall,  4  Ga.  100;  Upton  v.  Vail,  6  Johns. 
(N.  Y.)  181,  5  Am.  Dec.  210;  Allen  v.  Adding- 
ton,  7  Wend.  (N.  Y.)  9,  11  Wend  (N.  Y.)  374. 

For  many  other  cases  to  the  same  effect,  see 
supra,  this  title,  False  Representations  —  Repre- 
sentations as  to  Solvency,  Credit,  or  Standing. 

5.  Liability  of  Agents  —  Colorado.  —  Goodale 
v.  Middaugh,  8  Colo.  App.  223. 

Illinois.  —  Reed  v.  Peterson,  gl  111.  288; 
Endsley  v.  Johns,  120  111.  469,  60  Am.  Rep. 
572. 

Iowa.  —  Carmichael  v.  Vandebur,  50  Iowa 
651. 

Kentucky.  —  Campbell  v.  Hillman,  15  B. 
Mon.  (Ky!)  508,  61  Am  Dec.  195. 

Maryland.  —  Lamm  v.  Port  Deposit  Home- 
stead Assoc..  49  Md.  233,  33  Am.  Rep.  246. 

Michigan.  — Weber  v.  Weber,  47  Mich.  569. 

Minnesota.  —  Hedin  v.  Minneapolis  Medical, 
etc..  Institute,  62  Minn.  146,  54  Am.  St.  Rep. 
628. 

Missouri.  —  Hamlin  v.  Abell,  120  Mo.  188. 
New  York.  —  White  v.  Merritt,  7  N.  Y.  352, 
57  Am.  Dec.  527. 

See  the  title  Agency,  vol.  1,  p.  1135. 
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An  Officer  of  a  Corporation  who  fraudulently  makes  false  representations  for  the 
purpose  of  inducing  others  to  contract  with  the  corporation,  is  personally  liable 
in  an  action  of  deceit.* 

A  Public  Officer  making  false  and  fraudulent  representations  in  respect  to 
property  sold  by  him  is  liable  in  an  action  on  the  case.8 

Trustees.  —  A  person  is  personally  liable  for  his  fraud  in  the  sale  of  property 
though  he  makes  the  sale  as  trustee  for  others,  and  without  an}'  personal 
interest  whatever.3 

An  Executor,  and  not  the  estate  he  represents,  is  liable  for  his  fraud  in  the 
sale  of  land  of  the  estate.4 

3.  Fraud  of  Third  Persons  —  a.  General  Rule.  — An  Action  of  Deceit  will  not 
lie  against  a  person  for  false  representations  or  concealment  by  a  third  person, 
unless  he  in  some  way  participated  in  the  fraud,  or  unless  he  is  responsible 
therefor  on  some  principle  of  the  law  of  agency.5 

Estoppel.  —  Nor  is  a  person  estopped  by  false  and  fraudulent  representations 
by  a  third  person,  in  which  he  did  not  participate,  and  of  which  he  was 
ignorant.6 

Avoidance  of  Contracts  and  Conveyances.  —  Nor,  as  a  general  rule,  can  a  contract  or 
conveyance  be  avoided  by  one  of  the  parties  thereto  because  of  the  fraud  of 
a  third  person,  unless  the  other  party  participated  in  the  fraud,  or  knew  of  it, 
or  unless  he  is  responsible  for  the  other's  act  on  the  ground  of  agency.7 

Illustrations.  —  This  rule  applies  to  contracts  of  suretyship,  where  the  party 
is  induced  to  enter  into  the  contract  by  the  fraud  of  the  principal  debtor,8  and 


1.  Officers  of  Corporation.  —  Taylor  v.  Ash- 
ton,  ii  M.  &  W.  401;  Trimble  v.  Reid,  97  Ky. 
713;  Bradley  v.  Poole,  98  Mass.  169,  93  Am. 
Dec.  144;  Atchison  County  Bank  v.  Byers,  139 
Mo.  627;  Phillips  v.  Wortendyke,  31  Hun  (N. 
Y.)  192;  Morgan  v.  Skiddy,  62  N.  Y.  319. 

2.  Public  Officers.  —  Culver  v.  Avery,  7 
Wend.  (N.  Y.)  380,  22  Am.  Dec.  586. 

It  was  held,  however,  in  Tucker  v.  White, 
125  Mass.  344,  that  an  action  of  tort  in  the  na- 
ture of  deceit  cannot  be  maintained  against  an 
officer,  who,  at  a  sale  of  land  on  execution,  in 
good  faith  makes  a  statement,  as  of  his  own 
knowledge,  that  the  land  is  free  from  incum- 
brances, when  it  is  in  fact  encumbered. 

3.  Trustees.  —  Haight  v.  Hayt,  19  N.  Y.  464. 
See  the  title  Trusts  and  Trustees. 

4.  Executors  and  Administrators.  —  West  v. 
Wright,  98  Ind.  335.  See  the  title  Executors 
and  Administrators,  vol.  11,  p.  942. 

5.  Frauds  of  Third  Persons  —  Action  of  Deceit. 
—  Brackett  v.  Griswold,  112  N.  Y.  467. 

Representations  that  One  Is  a  Partner.  —  Strong 
v.  Smith,  62  Conn.  39. 

6.  Estoppel.  —  Strong  v.  Smith,  62  Conn.  39; 
Gatling  v.  Rodman,  6  Ind.  289.  See  the  title 
Estoppel,  vol.  11,  p.  439. 

Partnership.  —  Thus,  false  representations 
by  a  person  that  another  was  his  partner,  will 
not  estop  the  latter  to  deny  that  he  was  a  part- 
ner, if  he  did  not  participate  in  or  know  of  the 
representation.  Strong  v.  Smith,  62  Conn.  39; 
Morgan  v.  Farrel,  58  Conn.  413,  18  Am.  St. 
Rep.  282.    And  see  the  title  Partnership. 

7.  Avoidance  of  Contracts  and  Conveyances  — 
California.  —  Schultz  v.  McLean,  (Cal.  1890)  25 
Pac.  Rep.  427. 

Georgia.  —  Ratteree  v.  Conley,  74  Ga.  153; 
Campbell  v.  Murray,  62  Ga.  86 

Illinois.  —  Booth  v.  Storrs,  75  111.  438;  Mars- 
ton  v.  Brittenham,  76  111.  611;  Harding  v. 
Commercial  Loan  Co.,  84  111.  251;  Compton  v. 


Bunker  Hill  Bank,  96  111.  301;  Whitesides  v. 
Taylor,  105  111.  496. 

Indiana.  —  Ewing  v.  Gray,  12  Ind.  64; 
Harshman  v.  Paxson,  16  Ind.  512;  Morris  v. 
Whitmore,  27  Ind.  418;  Jones  v.  Swift,  94  Ind. 
516. 

Iowa.  —  Belau  v.  Bryan,  89  Iowa  348. 

Kansas.  —  Roach  v.  Karr,  18  Kan.  529,  26 
Am.  Rep.  788. 

Massachusetts.  —  Somes  v.  Brewer,  2  Pick. 
(Mass.)  184,  13  Am.  Dec.  406;  Root  v.  Ban- 
croft, 8  Gray  (Mass.)  619;  White  v.  Graves, 
107  Mass.  325,  9  Am.  Rep.  38;  Martin  v. 
Campbell,  120  Mass.  126;  Nash  v.  Minnesota 
Title  Ins.,  etc.,  Co.,  163  Mass.  574,  47  Am.  St. 
Rep.  489. 

Mississippi.  —  Hiller  v.  Ellis,  72  Miss.  701. 
Missouri.  —  State  v.  Hewitt,  72  Mo.  603. 
New  Hampshire. — Allen  v.  Aldrich,  29  N. 
H.  63. 

New  Jersey.  —  Kinney  v.  Emery,  38  N.  J. 
Eq.  101. 

Ohio.  —  Kingsland  v.  Pryor,  33  Ohio  St.  19. 

Tennessee.  —  Dorman  v.  Weakley,  (Tenn. 
Ch.  1896)  39  S.  W.  Rep.  890. 

Texas.  —  Pool  v.  Chase,  46  Tex.  207. 

Virginia.  —  Gordon  v.  Jeffery,  2  Leigh  (Va.) 
410. 

And  see  the  other  cases  specifically  cited  in 
the  note  following. 

8.  Contracts  of  Suretyship  cannot  be  avoided 
by  the  surety  because  of  fraud  of  the  principal 
debtor  not  participated  in  by  the  creditor. 
Rothschild  v.  Frank.  14  N.  Y.  App.  Div.  399; 
Campbell  v.  Murray,  62  Ga.  86;  Booth  v. 
Storrs,  75  111.  438;  Jones  v.  Swift,  94  Ind.  516; 
Martin  v.  Campbell,  120  Mass.  126;  State  v. 
Hewitt,  72  Mo.  603;  Gordon  v.  Jeffery,  2  Leigh 
(Va.)  410;  Kingsland  v.  Pryor,  33  Ohio  St.  19. 

Thus  persons  who  are  induced  to  sign  a  re- 
plevy bond  by  fraud  on  the  part  of  the  sheriff 
cannot  for  this  reason  avoid  liability,  if  the 
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in  case  of  fraud  as  between  joint  contractors,  not  participated  in  by  the  other 
party  to  the  contract.1  It  has  also  been  frequently  applied  to  sales  of  goods,* 
to  sales  and  conveyances  of  land,3  to  mortgages  given  by  one  person  to  secure 
another's  debt,  procured  by  fraud  on  the  part  of  the  debtor,  not  participated 
in  by  the  creditor,4  and  in  other  cases.5 

b.  Participation  in  Another's  Fraud.  —  To  render  one  responsible 
for  a  false  representation,  it  is  not  necessary  that  he  shall  have  made  the  rep- 
resentation himself.  If  a  person  authorizes  or  causes  a  representation  to  be 
made,  he  is  as  fully  responsible  as  if  he  made  it  himself.6  And  if  two  or  more 
persons  act  in  concert  or  conspiracy  in  committing  a  fraud,  each  is  responsible 
for  the  false  and  fraudulent  representations  of  the  others  within  the  scope  of 
the  conspiracy.7 


plaintiff  in  the  attachment  was  not  implicated 
in  or  privy  to  the  fraud.  Craig  v.  Herring,  80 
Ga.  710;  Jones  v.  Swift,  94  Ind.  516;  Lepper 
v.  Nuttman,  35  Ind.  384.  See  the  title  Surety- 
ship. 

1.  Fraud  of  Co-obligor  or  Co-maker.  —  Thus, 
one  who  signs  a  note  or  bond  cannot  avoid  his 
liability  by  showing  that  he  was  induced  to 
execute  the  same  by  the  fraud  of  his  co-maker 
or  co-obligor,  in  which  the  payee  or  obligee 
did  not  participate.  Vass  v.  Riddick,  89  N. 
Car.  6;  Barnes  v.  Lewis,  73  N.  Car.  138,  21 
Am.  Rep.  461;  Anderson  v.  Warne,  71  111.  20, 
22  Am.  Rep.  83. 

2.  Sale  of  Goods. —"It  is  clear  that  mere 
fraud  of  a  third  party  which  induces  the  pur- 
chase of  goods  will  not  give  the  purchaser  a 
right  to  rescind  the  contract.  If  the  seller  is 
not  a  party  to  the  fraud,  the  contract  must 
stand."  Nash  v.  Minnesota  Title  Ins.,  etc., 
Co.,  163  Mass.  574,  47  Am.  St.  Rep.  489,  citing 
Root  v.  Bancroft,  8  Gray  (Mass.)  619;  White 
v.  Graves,  107  Mass.  325,  9  Am.  Rep.  38; 
Martin  v.  Campbell,  120  Mass.  126;  Ft.  Dear- 
born Nat.  Bank  v.  Carter,  152  Mass.  38;  Puls- 
ford  v.  Richards,  17  Beav.  95;  Masters  v. 
Ibberson,  8  C.  B.  ioo,  65  R.  C.  L.  100. 

Representations  by  Commercial  Agencies.  — 
The  seller  of  goods  on  credit  cannot  avoid  the 
sale  and  recover  the  goods  because  of  a  false 
report  by  a  commercial  agency  as  to  the  solv- 
ency of  the  buyer,  if  the  buyer  did  not  know 
of  the  representation  and  was  not  privy  to  it. 
Dorman  v.  Weakley,  (Tenn.  Ch.  1896)  39  S. 
W.  Rep.  890  {affirmed  orally  by  the  Supreme 
Court,  January  16,  1897);  Hiller  v.  Ellis,  72 
Miss.  701. 

If  a  merchant  makes  a  truthful  report  to  a 
commercial  agency,  a  sale  to  him  cannot  be 
rescinded  because  the  agency  gives  him  a 
higher  rating  than  he  deserves.  Ralph  v.  Fon 
Dersmith,  3  Pa.  Super.  Ct.  Rep.  618,  40  W.  N. 
C.  (Pa.)  116. 

3.  Sales  and  Conveyances  of  Land.  —  Downing  v. 
Blair,  75  Ala.  216;  Dent  v.  Long,  90  Ala.  172; 
Meyer  v.  Gossett,  38  Ark.  377;  Schultz  v.  Mc- 
Lean, (Cal.  1890)  25  Pac.  Rep.  427;  De  Arnaz  v: 
Escandon,  59  Cal.  486;  Compton  v.  Bunker  Hill 
Bank,  96  111.  301;  Ewing  v.  Gray,  12  Ind.  64; 
Belau  v.  Bryan,  89  Iowa  348;  Root  v.  Ban- 
croft, 8  Gray  (Mass.)  619;  White  v.  Graves, 
107  Mass.  325,  9  Am.  Rep.  38;  Goff  v.  Roberts, 
72  Mo.  570;  Pool  v.  Chase,  46  Tex.  207. 

The  purchaser  of  an  interest  in  land  will  not 
be  held  responsible  for  the  representations  of 
a  mere  go-between,  not  strictly  the  agent  of 
either  party,  made  to  the  vendor  to  induce  the 


155 


sale,  and  communicating  to  each  matters  com- 
ing from  the  other,  when  the  representations 
seem  to  have  been  made  on  his  own  account, 
and  from  his  own  promptings,  to  sustain  his 
own  interests.  Whitesides  v.  Taylor,  105  111. 
496. 

A  married  woman  who  has  been  induced  to 
sign  a  deed  to  the  homestead  by  her  husband's 
false  representations  that  it  was  simply  a 
mortgage  which  could  not  be  enforced  against 
her,  cannot  avoid  the  effect  of  her  signature 
where  the  grantee  did  not  participate  in  the 
fraud.    Kuhn  v.  Foster,  16  Tex.  Civ.  App.  465. 

4.  Mortgages.  —  Roach  v.  Karr,  18  Kan.  529, 
26  Am.  Rep.  788.  See  also  Miller  v.  Wolbert, 
71  Iowa  539;  Marston  v.  Brittenham,  76  111. 
611. 

The  same  rule  applies  in  any  other  case  in 
which  one  is  induced  to  execute  a  mortgage 
by  fraud  on  the  part  of  the  person  whose  debt 
is  secured,  when  the  creditor  does  not  partici- 
pate in  the  fraud.  Campbell  v.  Murray,  62 
Ga.  86. 

5.  Inducing  Withdrawal  of  Caveat  to  Probate  of 
Will. —  Kinney  v.  Emery,  38  N.  J.  Eq.  101. 

6.  Participation  in  Another's  Fraud.  —  Brack- 
ett  v.  Griswold,  112  N.  Y.  467;  Jandorf  v.  Pat- 
terson, 90  Mich.  40. 

If  one  supply  another  with  the  means  of 
perpetrating  a  fraud  in  his  name  against  one 
person,  and  the  fraud  be  perpetrated  by  the 
same  means  against  other  parties,  he  is  to  be 
held  liable.  Wilson  v.  Green,  25  Vt.  450,  60 
Am.  Dec.  279. 

In  Stoney  Creek  Woolen  Co.  v.  Smalley,  in 
Mich.  321,  3  Detroit  Leg.  N.  676,  it  was  held 
that  a  person  who  deliberately  gave  another  a 
receipt  falsely  stating  that  he  had  received  a 
certain  price  for  property,  knowing  that  the 
other  intended  to  use  it  for  the  purpose  of  ob- 
taining a  higher  price  for  the  property  on  a 
resale  thereof,  was  liable  as  a  joint  wrongdoer 
for  any  damages  resulting  from  such  use. 

7.  Co-conspirators  —  England.  —  Walsham  v. 
Stainton,  1  De  G.  J.  &  S.  678. 

United  States.  —  Glaspie  v.  Keator,  56  Fed. 
Rep.  203,  12  U.  S.  App.  281. 

Connecticut.  —  Bostwick  v.  Lewis,  1  Day 
(Conn.)  250,  2  Am.  Dec.  73;  Ely  v.  Stannard, 
46  Conn.  126. 

Indiana.  —  Boaz  v.  Tate,  43  Ind.  60;  Breed- 
love  v.  Bundy,  96  Ind.  319;  Wolfe  z>.  Pugh, 
101  Ind.  293. 

Massachusetts.  —  Stiles  v.  White,  11  Met. 
(Mass.)  356,  45  Am.  Dec.  214. 

tfew  Hampshire.  —  Page  v.  Parker,  43  N.  H. 
363,  80  Am.  Dec.  122. 
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Effect  of  Fraud  on  Contracts. 


Agency.  —  It  is  well  settled  that  a  person  is  responsible  for  a  false  and 
fraudulent  representation  made  by  his  agent,  if  authorized  by  him,  or,  though 
not  expressly  authorized,  if  made  by  the  agent  in  the  course  of  his  employ- 
ment.1 And  the  same  is  true  of  an  agent's  concealment  of  facts.2  One  is 
also  responsible  for  the  fraud  of  a  person  who  has  assumed  to  act  for  him 
without  authority,  if  he  ratifies  his  act  by  accepting  the  benefit  of  it  or  other- 
wise.3 

Reference  to  Another  for  Information.  —  If  one  of  the  parties  to  a  contract  or 
transaction  refers  the  other  to  a  third  person  for  information  as  to  the  subject- 
matter,  or  as  to  his  financial  standing,  or  as  to  any  other  material  matter,  he 
makes  such  person  his  agent  pro  hac  vice,  and  is  responsible  for  his  false  and 
fraudulent  representations  to  the  same  extent  as  if  made  by  himself.4 

Acceptance  of  Benefits.  —  If  a  person  perpetrates  a  fraud  upon  another  by  false 
representations  or  concealment,  and  another  person,  with  full  knowledge  of 
the  facts,  accepts  the  benefits  of  such  fraud,  he  thereby  renders  himself 
responsible  for  the  fraud  to  the  same  extent  as  if  it  had  been  perpetrated  by 
himself.5 

XIII.  Effect  and  Remedies  —  1.  Effect  of  Fraud  on  Contracts  —  a.  In  Gen- 
eral. —  It  has  sometimes  been  said  that  if  a  party  is  induced  to  enter  into  a 
contract  or  sale  by  false  and  fraudulent  representations  or  concealment  by  the 
other  party,  the  contract  or  sale  is  void.6  By  the  overwhelming  weight  of 
authority,  however,  this  is  not  true.  Mistake,  when  it  has  any  effect  at  all, 
illegality,  and  want  of  consideration,  all  render  a  contract  or  sale  absolutely 
void  ;  7  but  the  effect  of  fraud  is  merely  to  render  it  voidable  at  the  option  of 
the  party  defrauded.8    If  he  chooses,  he  may  hold  the  other  party  to  his  bar- 


New  York. — Morehouse  v.  Yeager,  71  N. 
Y.  594;  Lambert  v.  People,  7  Cow.  (N.  Y.)  167. 

It  is  necessary,  however,  in  order  to  charge 
one  as  a  party  to  a  conspiracy  to  defraud, 
to  show  some  collusion  or  participation  in 
the  conspiracy  or  its  execution.  Mere  silent 
observation  and  acquiescence  is  not  enough. 
See  Brannock  v.  Bouldin,  4  Ired.  L.  (26  N.  Car.) 
61.  See  generally  the  title  Conspiracy,  vol. 
4,  p.  706. 

1.  Principal's  Responsibility  for  Fraud  of  Agent. 

—  Rhoda  v.  Annis,  75  Me.  17,  46  Am.  Rep. 
354;  Bennett  v.  Judson,  21  N.  Y.  238;  Indian- 
apolis, etc.,  R.  Co.  v.  Tyng,  63  N.  Y.  653;  Erie 
City  Iron  Works  v.  Barber,  106  Pa.  St.  125. 

2.  Jeffrey  v.  Bigelow,  13  Wend.  (N.  Y.)  518, 
28  Am.  Dec.  476. 

3.  Craig  v.  Ward,  3  Keyes  (N.  Y.)  387; 
Riser  v.  Walton,  78  Cal.  490;  Atlantic  Cotton 
Mills  v.  Indian  Orchard  Mills,  147  Mass.  268, 
9  Am.  St.  Rep.  698;  Fairchild  v.  McMahon, 
139  N.  Y.  290,  36  Am.  St.  Rep.  701;  Smith  v. 
Tracy,  36  N.  Y.  83;  Barnard  v.  Roane  Iron 
Co.,  85  Tenn.  139;  Brown  v.  Bridges,  70  Tex. 
664;  Texas  Elevator,  etc.,  Co.  v.  Mitchell,  7 
Tex.  Civ.  App.  222;  Morse  v.  Ryan,  26  Wis. 
356. 

For  a  full  treatment  of  the  principal's  liabil- 
ity for  the  fraud  of  his  agent,  see  the  title 
Agency,  vol.  1,  pp.  1158-1161. 

Partners.  —  Where  one  partner,  while  acting 
for  the  firm,  makes  an  exchange  of  lands  by 
means  of  false  representations,  the  other  part- 
ner is  liable  for  the  fraud,  though  he  person- 
ally takes  no  part  in  the  transaction  and  is 
ignorant  of  the  fraud.  Stanhope  v.  Swafford, 
80  Iowa  45.    See  the  title  Partnership. 

4.  Representation  by  Person  Referred  To  for  In- 
formation. —  Chadsey  v.  Greene,  24  Conn.  562; 


Witherwax  v.  Riddle,  121  111.  140;  O'Donnell, 
etc.,  Bavarian  Brewing  Co.  v.  Farrar,  62  111. 
App.  471;  Beebe  v.  Young,  14  Mich.  136. 
And  see  McKenzie  v.  Weineman,  116  Ala. 
194. 

5.  Acceptance  of  Benefits.  —  Fitzsimmons  v. 
Joslin,  21  Vt.  129,  52  Am.  Dec.  46;  Garrett  v. 
Horton,  (Supreme  Ct.)  16  N.  Y.  Supp.  469; 
Law  v.  Grant,  37  Wis.  548. 

6.  Remedies  for  Fraud  —  Effect  of  Fraud  on 
Contracts.  —  See  Noble  v.  Adams,  7  Taunt.  59, 

2  E.  C.  L.  59;  Stephenson  v.  Hart,  4  Bing. 
476,  15  E.  C.  L.  47;  Powell  v.  Bradlee,  9  Gill 
&  J.  (Md.)  220;  Kline  v.  Baker,  99  Mass.  253; 
Andrew  v.  Dieterich,  14  Wend.  (N.  Y.)  31; 
Barnard  v.  Carr.pbell,  65  Barb.  (N.  Y.)  286; 
Mackinley  v.  McGregor,  3  Whart.  (Pa.)  369,  31 
Am.  Dec.  522;  Harner  v.  Fisher,  58  Pa.  St. 
453- 

7.  See  the  titles  Consideration,  vol.  6.  p. 
788;  Illegal  Contracts;  Mistake;  Refor- 
mation and  Cancellation  of  Instruments; 
Rescission. 

8.  Fraud  Renders  Contract  Voidable,  Not  Void 

—  England.  —  Uiquhatt  v.  Macpherson,  L.  R. 

3  App.  831;  Oakes  v.  Turquand,  36  L.  J.  Ch. 
949,  L  R.  2  H.  L.  325,  16  L.  T.  N.  S.  808, 15  W. 
R.  1201;  Murray  v.  Mann,  2  Exch.  538,  17  L. 
J.  Exch.  256,  12  Jur.  634;  Stevenson  v.  Newn- 
ham,  13  C.  B.  285,  76  E.  C.  L.  285,  22  L.  J.  C. 
P.  no,  17  Jur.  600;  Morrison  v.  Universal  Ma-" 
rine  Ins.  Co.,  42  L.  J.  Exch.  115,  L.  R.  8  Exch. 1 
197,  21  W.  R.  774;  Dawes  v.  Harness,  L.  R.  IO 
C.  P.  166. 

Canada.  —  Adams  v.  Nelson,  22  U.  C.  Q.  B. 

United  States.  —  Foreman  v.  Bigelow,  4  Cliff. 
(U.  S.)  541. 

Alabama.  —  Davis  v.  Betz,  66  Ala.  206. 
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gain.1  And  if  he  affirms  the  contract  with  knowledge  of  the  fraud,  he  cannot 
afterwards  avoid  it.2 

b.  Fraud  and  Mistake  Distinguished.  —  In  this  connection  care  must 
be  taken  to  distinguish  between  fraud  and  mistake.  The  distinction  is  impor- 
tant. Fraud  renders  a  contract  voidable,  but  mistake,  when  it  has  any  effect 
at  all,  renders  a  contract  void,  or  in  other  words  prevents  any  contract  at  all 
from  being  effected,  and  it  can  make  no  difference  that  the  mistake  is  the 
result  of  fraud  on  the  part  of  one  of  the  parties.  It  has  been  so  decided,  for 
example,  where  a  person  has  by  fraud  been  induced  to  contract  with  one  per- 
son under  the  impression  that  he  was  contracting  with  another,3  and  where  a 
man  has  been  fraudulently  induced  to  sign  an  instrument  when  he  believed 
he  was  signing  another  and  a  different  one.4  In  these  cases  there  is  mistake 
as  well  as  fraud. 

c.  Estoppel  by  Recitals  in  Contract.  —  A  party  is  not  estopped  from 
setting  up,  either  for  the  purpose  of  an  action  of  deceit  or  for  the  purpose  of 
rescission,  fraud  by  which  he  has  been  induced  to  enter  into  a  written  agree- 
ment, by  the  fact  that  he  thereby  expressly  agrees  or  stipulates  that  the  other 
party  has  not  made  any  misrepresentation  to  induce  him  to  enter  into  the 
agreement,5  and  that  the  agreement  is  valid. 


v.  Ford,  46  Ark. 
Waples,   3  Houst. 


Arkansas.  —  Hamilton 
245. 

Delaware.  —  Mears  v 
(Del.)  581. 

Illinois.  —  Hewitt  v.  Clark,  91  111.  605; 
Union  Stock  Yard,  etc.,  Co.  v.  Mallory,  etc., 
Co.,  157  111.  554,  48  Am.  St.  Rep.  341,  citing  8 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.),  pp.  791, 
822,  823. 

Indiana.  —  Bell  v.  Cafferty,  21  Ind.  411. 

Kentucky.  —  Smith  v.  Hornback,  4  Litt. 
(Ky.)  232,  14  Am.  Dec.  122. 

Maine.  — Junkins  v.  Simpson,  14  Me.  364. 

Massachusetts.  —  Rowley  v.  Bigelow,  12 
Pick.  (Mass.)  307,  23  Am.  Dec.  607. 

Minnesota. — Cochran  v.  Stewart,  21  Minn. 
435- 

Nebraska.  —  Farwell  v.  Kloman,  45  Neb. 
424. 

New  Hampshire.  —  Concord  Bank  v.  Gregg, 
14  N.  H.  331. 

New  Jersey.  —  Byard  v.  Holmes,  33  N.  J.  L. 
119. 

New  York.  —  Cobb  v.  Hatfield,  46  N.  Y.  533; 
Gould  v.  Cayuga  County  Nat.  Bank,  86  N.  Y. 
75;  Baird  v.  New  York,  96  N.  Y.  567. 

Virginia.  —  Old  Dominion  Steamship  Co.  v. 
Burckhardt,  31  GraLt.  (Va.)  664;  Shoemaker  v. 
Cake,  83  Va.  8. 

Wisconsin.  —  Weed  v.  Page,  7  Wis.  503. 

As  will  be  shown  in  a  subsequent  para- 
graph, a  sale  cannot  be  rescinded  for  the  ven- 
dee's fraud  after  the  goods  have  been  trans- 
ferred by  him  to  a  bona  fide  purchaser  for 
value;  (see  infra,  this  section,  Rescission  as 
Against  Third  Persons)  and  this  could  not  be 
the  law  if  the  sale  were  void  instead  of  void- 
able. 

1.  See  infra,  this  subdivision.  Recovery  of 
Damages. 

2.  See  infra,  this  subdivision,  Limitations  on 
Right  to  Rescind. 

3.  Mistake  and  Fraud  Distinguished.  —  If  a  per- 
son is  induced  by  fraud  to  send  goods  to  one 
man,  as  on  a  sale,  when  he  is  under  the  im- 
pression that  he  is  selling  them  to  another, 
there  is  mistake  as  well  as  fraud,  —  mistake 
•as  to  the  identity  of  the  other  contracting 


party,  —  and  this  renders  the  sale  absolutely 
void.    Cundy  v.  Lindsay,  L.  R.  3  App.  465. 

In  Rodliff  v.  Dallinger,  141  Mass.  I,  a  mer- 
chant after  refusing  to  sell  goods  to  a  broker 
personally,  delivered  them  to  him  upon  his 
representation  that  they  were  for  an  undis- 
closed principal  in  good  credit,  whereas  no 
such  principal  existed,  and  the  court  held  that 
there  was  no  sale  at  all  because  of  the  mistake 
as  to  the  existence  of  one  of  the  parties,  and 
that  the  broker  therefore  could  pass  no  title  to 
a  third  person. 

4.  Signing  Instrument  Not  Intended. —  In  Fos- 
ter v.  Mackinnon,  L.  R.  4  C.  P.  704,  a  lead- 
ing case  on  this  point,  the  acceptor  of  a  bill 
of  exchange  induced  another  to  indorse  it  by 
fraudulently  representing  that  it  was  a  guar- 
anty, and  it  was  held  that  his  indorsement  was 
absolutely  void,  and  did  not  render  him  liable 
even  to  a  bona  fide  holder  for  value.  The 
opinion  shows  that  this  decision  was  based  on 
mistr.ke  and  not  merely  on  the  fraud.  See 
also  Puffer  v.  Smith,  57  111.  527;  Kagel  v.  Tot- 
ten,  59  Md.  447;  Trambly  v.  Ricard,  130  Mass. 
259;  Gibbs  v.  Linabury,  22  Mich.  479,  7  Am. 
Rep.  675;  McGinn  v.  Tobey,  62  Mich.  252,  4 
Am.  St.  Rep.  848;  Whitney  v.  Snyder,  2  Lans. 
(N.  Y.)  477;  Schuylkill  County  v.  Copley,  67 
Pa.  St.  386,  5  Am.  Rep.  441;  Walker  v.  Ebert, 
29  Wis.  194. 

5.  No  Estoppel  by  Recital  in  Contract.  — 
Bridger  v.  Goldsmith,  143  N.  Y.  424,  affirming 
3  Misc.  Rep.  (N.  Y.)  535.  See  also  Universal 
Fashion  Co.  v.  Skinner,  64  Hun  (N.  Y  )  293; 
New  York,  etc.,  Midland  R.  Co.  v.  Van  Horn, 
57  N.  Y.  473. 

"  1  cannot  effectually  contract  with  any  one 
that  he  shall  charge  himself  with  the  faults 
which  I  shall  commit;  a  man  cannot  validly 
contract  that  he  shall  be  irresponsible  for 
fraud."    Broome's  Max.  668. 

In  Wilcox  v.  Howell,  44  N.  Y.  399,  it  was 
held  that  a  mortgagor  was  not  estopped  from 
setting  up  fraud  in  inducing  him  to  give  a 
mortgage,  by  his  own  certificate  or  written  dec- 
laration that  the  mortgage  was  valiH  and  that 
no  defense  existed  thereto,  where  such  certifi- 
cate was  itself  procured  by  fraud. 
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2.  Remedies  at  Law  —  a.  RESCISSION  —  (i)  In  General.  —  When  a  party 
has  been  induced  by  fraud  to  enter  into  a  contract,  it  is  well  settled  that  he 
may  rescind  the  same,  even  at  law,  subject  to  certain  limitations,  and  avoid  any 
liability  under  it ;  and  his  right  to  do  so  is  not  in  any  way  affected  by  the  fact 
that  he  might  bring  an  action  to  recover  damages,  instead  of  rescinding.1 

Executed  Contracts.  —  Nor  does  the  fact  that  a  contract  is  wholly  executed  bar 
the  right  to  rescind  the  same  on  the  ground  of  fraud.2 

Knowledge  of  Falsity  of  Representation.  —  To  entitle  a  party  to  rescind  because  of 
a  false  representation,  it  is  not  necessary  that  he  shall  first  have  positive  knowl- 
edge of  the  falsity  of  the  representation,  for  the  right  of  rescission  depends  on 
the  existence  of  the  fraud,  and  not  on  the  certainty  of  the  party's  knowledge 
of  the  fact.3 

Right  to  Make  Representation  Good.  —  If  a  person  induces  another  to  enter  into  a 
contract  by  fraudulent  representations  or  concealment,  he  cannot  defeat  the 
other's  right  to  rescind  by  offering  to  make  his  representations  good,  for 
"  fraud  avoids  a  contract  ab  initio,  and  the  party  committing  it  can  take  no 
advantage  of  it,  and  acquires  no  right  or  interest  by  means  thereof."* 

(2)  Rescission  of  Conveyance  or  Lease  — By  Grantor  or  lessor.  —  In  most  juris- 
dictions after  a  conveyance  of  real  property  has  been  executed  in  pursuance 
of  an  agreement  therefor,  the  title  vests  in  the  grantee,  and  the  grantor  can- 
not avoid  the  conveyance  or  lease  in  an  action  at  law,  as  in  ejectment,  on 
the  ground  that  he  was  induced  to  execute  the  same  by  false  and  fraudulent 
representations.  His  remedy  is  in  equity  for  the  rescission  and  cancella- 
tion of  the  conveyance.5    The  same  is  true  of  a  lease  after  the  lessee  has 


1.  Right  to  Rescind  Contract  at  Law  —  Eng- 
land.—  Clough  v.  London,  etc.,  R.  Co.,  41  L. 
J.  Exch.  17,  L.  R.  7  Exch.  26,  25  L.  T.  N.  S. 
708,  20  W.  R.  189;  Morrison  v.  Universal 
Marine  Ins.  Co.,  42  L.  J.  Exch.  115,  L.  R.  8 
Exch.  197,  21  W.  R.  774;  Urquhart  v.  Mac- 
pherson,  L.  R.  3  App.  831. 

United  States.  —  Kitchen  v.  Rayburn,  19 
Wall.  (U.  S.)  254;  Smith  v.  Richards,  13  Pet. 
(U.  S.)  26;  Lynch  v.  Mercantile  Trust  Co.,  18 
Fed.  Rep.  486. 

Alabama.  —  Brown  v.  Freeman,  79  Ala.  406; 
Baker  v.  Maxwell,  99  Ala.  558. 

Arkansas.  — Strayhorn  v.  Giles,  22  Ark.  517; 
Righter  v.  Roller,  31  Ark.  170;  Merritt  v. 
Robinson,  35  Ark.  483;  Crabtree  v.  Bradbury, 
(Ark.  1890)  13  S.  W.  Rep.  935. 

California.  —  Gifford  v.  Carvill,  29  Cal.  589. 

Delaware.  —  Richardson  v.  Horn,  8  Houst. 
(Del.)  26. 

Illinois.  —  Peck  v.  Brewer,  48  111.  54;  Baker 
v.  Rockabrand,  118  111.  365;  Musick  v.  Gatz- 
meyer,  47  111.  App.  329. 

Kansas.  —  Kansas  Refrigerator  Co.  v.  Pert, 
3  Kan.  App.  364. 

Kentucky.  —  Ball  v.  Lively,  4  Dana  (Ky.)  369. 

Maryland.  —  Benesch  v.  Weil,  69  Md.  276. 

Massachusetts.  —  Thurston  v.  Blancbard,  22 
Pick.  (Mass.)  18,  33  Am.  Dec.  700;  Milliken  v. 
Thorndike,  103  Mass.  385. 

Michigan.  —  Wright  v.  Dickinson,  67  Mich. 
580,  11  Am.  St.  Rep.  602;  Johnson  v.  Seymour, 
79  Mich.  156. 

Minnesota.  —  Brown  v.  Manning,  3  Minn. 
35,  74  Am.  Dec.  736. 

Nebraska.  —  Cressler  z:  Rees,  27  Neb.  515, 
20  Am.  St.  Rep.  691. 

New  Jersey.  —  Byard  v.  Holmes,  33  N.  J.  L. 
119. 

New  York.  —  Cary  v.  Hotailing,  1  Hill  (N. 
Y.)  311,  37  Am.  Dec.  323;   Baker  v.  Lever,  67 


158 


N.  Y.  304,  23  Am.  Rep.  117;  Strong  v.  Strong, 
102  N.  Y.  69;  Wright  v.  Deniston,  9  Misc. 
Rep.  (N.  Y.  C.  PI.)  79. 

Pennsylvania.  —  Cincinnati  Cooperage  Co. 
v.  Gaul,  170  Pa.  St.  545;  Guffey  v.  Clever,  146 
Pa.  St.  548;  Barker  v.  Dinsmore,  72  Pa.  St. 
427,  13  Am.  Rep.  697. 

Tennessee.  —  Perkins  v.  M'Gavock,  Cooke 
(Tenn.)4i5;  White  v.  Flora,  2  Overt.  (Tenn.) 
426. 

Texas.  —  Moore  v.  Cross,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  122. 

Virginia.  —  Wilson  v.  Carpenter,  91  Va.  183. 

Wisconsin .  —  Dowling  v.  Lawrence,  58  Wis. 
282;  McKinnon  v.  Vollmar,  75  Wis.  82,  17 
Am.  St.  Rep.  178;  Leer  v.  Burnham,  82  Wis. 
209. 

For  a  Full  Treatment  of  the  subject  of  rescis- 
sion, see  the  titles  Reformation  and  Cancel- 
lation of  Instruments;  Rescission. 

2.  Rescission  of  Executed  Contracts.  —  Baker 
v.  Maxwell,  99  Ala.  558. 

In  many  of  the  other  cases  cited  above  the 
contract  was  executed.  And  see  the  tiile  Re- 
scission. 

3.  Knowledge  that  Representation  Is  False.  — 

Peterson  v.  Chicago,  etc.,  R.  Co.,  38  Minn.  511. 

4.  Merritt  v.  Robinson,  35  Ark.  483. 

As  was  shown  in  a  previous  section,  how- 
ever, false  representations  do  not  amount  to 
actionable  fraud,  if  they  have  in  fact  been 
made  good,  so  that  no  damage  or  prejudice  has 
resulted.  See  supra,  this  title,  Damage  or 
Prejudice. 

5.  Rescission  of  Conveyance  by  Grantor.  —  Feret 
v.  Hill,  15  C.  B.  207,  80  E.  C.  L.  207;  Blaney 
v.  Hanks,  14  Iowa  400;  Mitchell  v.  Moore,  24 
Iowa  394:  Nicholson  v.  Halsey,  1  Johns.  Ch. 
(N.  Y.)  417;  Pearsoll  v.  Chapin,  44  Pa.  St.  9. 

It  is  otherwise  in  Massachusetts.    See  Pratt 
v.  Pond,  5  Allen  (Mass.)  59;  Bassett  v.  Brown, 
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been  put  in  possession  under  it.1 

Rescission  by  Grantee  or  Lessee.  —  This  rule,  however,  does  not  apply  when  a 
grantee  of  real  property  seeks  to  rescind  the  purchase  because  of  false  and 
fraudulent  representations  by  the  grantor.  He  may  rescind  upon  surrender- 
ing possession  and  tendering  a  reconveyance.  And  a  lessee  may  in  like  man- 
ner rescind  for  false  and  fraudulent  representations  of  the  lessor.2 

(3)  Rescission  of  Settlement  or  Compromise.  —  A  settlement  or  compromise 
may  be  rescinded  for  fraud,  so  as  to  entitle  the  party  defrauded  to  sue  on  the 
original  claim.3 

(4)  Rescission  of  Release.  —  In  some  jurisdictions  it  has  been  held  that 
where  a  release  of  a  cause  of  action,  as  for  personal  injuries,  has  been  executed 
for  a  consideration,  and  with  knowledge  of  its  legal  effect,  it  cannot  be  attacked 
nor  its  effect  as  a  bar  avoided,  in  an  action  at  law,  on  the  ground  that  its  exe- 
cution was  induced  by  false  and  fraudulent  representations,  though  an  action 
may  be  suspended  until  suit  may  be  brought  in  equity  to  rescind  the  release 
because  of  the  fraud.  In  most  jurisdictions,  however,  a  release  which  is 
pleaded  as  a  bar  to  an  action  at  law  may,  in  that  action,  be  attacked  on  the 
ground  that  it  was  procured  by  fraud.4 

(5)  Limitations  on  Right  to  Rescind  —  (a)  In  General.  —  The  law  does  not 
permit  a  party  to  rescind  a  contract  on  the  ground  of  fraud  under  all  circum- 
stances, but  imposes  certain  well-defined  limitations  on  the  right  of  rescission. 

(b)  Affirmance  as  a  Bar  to  Rescission.  —  In  the  first  place,  a  contract  cannot  be 
rescinded  for  fraud  after  it  has  once  been  affirmed,  expressly  or  impliedly, 
with  a  full  knowledge  of  the  fraud.  The  party  has  a  right  to  rescind,  but  he 
is  not  bound  to  do  so,  and  when  he  has  once  made  his  election,  he  is  bound 
by  it.5 

What  Constitutes  an  Affirmance.  —  A  contract  may  be  affirmed  either  expressly 
or  impliedly.  It  is  impliedly  affirmed,  so  as  to  bar  a  subsequent  rescission,  if 
it  is  acted  upon  by  the  party  defrauded,  after  discovery  of  the  fraud,  by 
accepting  money,  property,  or  other  benefits  under  it,  or  otherwise  unequivo- 
cally recognizing  it  as  binding.6 

100  Mass.  355.  See  the  title  Vendor  and  Alabama.  —  Lockwood  v.  Fitts,  90  Ala.  150. 
Purchaser,  where  this  question  will  be  fully  Arkansas.  —  Bryan-Brown  Shoe  Co.  v. 
treated.  Block,  52  Ark.  458. 

1.  Rescission  of  Lease  by  Lessor.  —  Feret  v.         Colorado.  —  Wheeler  v.  Dunn,  13  Colo.  428. 
Hill,  15  C.  B.  207,  80  E.  C.  L.  207.    See  the         Kansas.  —  Bell  v.  Keepers,  39  Kan.  105. 
title  Landlord  and  Tenant.  Kentucky.  —  McCulloch  v.  Scott,  13  B.  Mon. 

2.  Rescission  by  Grantee  or  Lessee  of  Land. —     (Ky.)  172,  56  Am.  Dec.  561. 

Concord  Bank  v.  Gregg,  14  N.  H.  331;  Krumm  Maryland.  —  Wyeth  v.  Walzl,  43  Md.  426; 
v.  Beach,  96  N.  Y.  398.  See  the  titles  Land-  Troup  v.  Appleman,  52  Md.  456;  Weaver  v. 
lord  and  Tenant;  Vendor  and  Purchaser.       Shriver,  79  Md.  530. 

3.  Avoidance  of  Settlement  or  Compromise. —  Massachusetts.  —  Kimball  v.  Cunningham,  4 
St.  Louis,  etc..  R.  Co.  v.  Rice,  85  111.  406.  See  Mass.  502,  3  Am.  Dec.  230;  Stevens  v.  Pierce, 
the  title  Settlement.  151  Mass.  207. 

4.  Avoidance  of  Release.  —  See  Vandervelden  Michigan.  —  Bedier  v.  Reaume,  95  Mich. 
v.  Chicago,  etc.,  R    Co.,  61   Fed.  Rep.  54;  518. 

Bussian  v.  Milwaukee,  etc.,  R.  Co.,  56  Wis.  Minnesota. — Crooks  v.  Nippolt,  44  Minn. 
325.    And  see  the  title  Release.  239. 

6.  Limitations  on  the  Right  to  Rescind  —  Mississippi.  —  Goodall  v.  Stewart,  65  Miss. 
Affirmance.  —  Davis    v.    Betz,    66    Ala.    206;  157. 

Field  v.  Berlizheimer,  9  111.  App.  464;  Merrill  New  Jersey.  — Dennis  v.  Jones,  44  N.  J.  Eq. 
v.  Wilson,  66  Mich.  232;  Bedier  v.  Reaume,  95      513,  6  Am.  St.  Rep.  899. 

Mich.  518;  Whitney  v.  Allaire,  4  Den.  (N.  Y.)  New  York.  —  Cobb  v.  Hatfield,  46  N.  Y.  533; 
554,  1  N.  Y.  305;  Masson  v.  Bovet,  1  Den.  (N.  Conrow  v.  Little,  115  N.  Y.  387;  Bach  v.  Tuch,' 
Y.)  69,  43  Am.  Dec.  651;  Cobb  v.  Hatfield,  46      126  N.  Y.  53. 

N.  Y.  533;  Bach  v.  Tuch,  126  N.  Y.  53;  Shoe-  "  However  the  buyer  may  have  been  im- 
maker  v.  Cake,  83  Va.  8.  And  see  the  title  posed  upon  by  the  fraud  of  the  vendor,  the 
Rescission.  contract  is  voidable  only,  not  void;  and  if, 

6.  Affirmance  by  Acting  on  Contract  with  Knowl-  after  discovery  of  the  fraud,  he  acquiesces  in 
edge  of  Fraud  —  Canada.  —  Doll  v.  Howard,  n  the  sale  by  express  words,  or  by  any  unequivo- 
Manitoba  L.  Rep.  577.  cal  act,  such  as  treating  the  property  as  his 

United  States.  —  Grymes  v.  Sanders,  93  U.  S.  own,  his  election  will  be  determined,  and  he 
55;  Pence  v.  Langdon,  99  U.  S.  578.  cannot  afterwards  reject  the  property."  Shoe- 
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Payment  of  the  Consideration,  or  a  new  promise  to  pay,  after  discovery  of  the 
fraud,  is  an  affirmance  that  will  bar  a  subsequent  rescission.1 

Acceptance  of  Property  by  a  purchaser  with  knowledge  of  fraud  on  the  part  of 
the  seller  has  the  same  effect.2 

Bringing  an  Action  on  a  contract  with  knowledge  that  the  other  party  has  been 
guilty  of  a  fraud  in  connection  with  the  same  is  ordinarily  an  affirmance,  so  as 
to  bar  rescission.3 

Accepting  Security.  —  And  the  same  is  true  where  a  party  accepts  security  for 
the  performance  of  the  contract,  with  knowledge  of  the  fraud.4 

But  an  Attempt  to  Compromise  or  Obtain  Payment  or  Security  for  property  sold  will  not 
bar  the  right  to  rescind,  unless  there  is  something  else  showing  a  clear  inten- 
tion to  waive  the  right.5 

ignorance  of  Fraud.  —  In  no  case  does  acting  upon  a  contract  amount  to  a 
waiver  of  fraud  and  an  affirmance,  so  as  to  bar  rescission,  if  the  party  is  igno- 
rant of  the  fraud.6 


maker  v.  Cake,  83  Va.  8.  And  see  the  title 
Rescission. 

1.  Thus  Payment  of  Purchase  Money,  or  a  part 
thereof,  by  a  purchaser  of  land  or  goods,  with 
knowledge  of  fraud  on  the  part  of  the  seller, 
is  such  an  affirmance  as  will  bar  a  subsequent 
rescission.  Knuckolls  v.  Lea,  10  Humph. 
(Tenn  )  577;  People  v.  Stephens,  71  N.  Y.  527. 

And  fraudulent  representations  by  the  seller 
of  goods  are  also  waived  and  the  contract 
affirmed  by  the  purchaser's  promise  to  pay  the 
purchase-money  notes  after  knowledge  of  the 
fraud.  Blue  Springs  Min.  Co.  v.  Mcllvien,  97 
Tenn.  225. 

If  payments  are  voluntarily  made  under  an 
executory  contract  for  work  and  labor  with 
full  knowledge  of  facts  upon  which  fraud  in 
the  inception  of  the  contract  might  have  been 
claimed,  they  cannot  be  recovered  back. 
People  v.  Stephens,  71  N.  Y.  527. 

Second  Contract.  —  Where  a  contract  is  clearly 
fraudulent  by  reason  of  misrepresentation,  a 
second  contract  annulling  the  first,  made 
whilst  under  the  influence  of  such  misrepre- 
sentation, and  a  repetition  thereof,  is  a  con- 
tinuation of  the  fraud,  and  is  not  a  confirmation 
or  condonation  of  the  first  fraud.  Davis  v. 
Henry,  4  W.  Va.  571. 

2.  Acceptance  of  Property.  —  Cobb  v.  Hatfield, 
46  N.  Y  533. 

In  People  v.  Stephens,  71  N.  Y.  527,  it  was 
said:  "  The  rule  that  an  acceptance  of  ptop- 
erty,  under  a  contract  of  purchase,  induced  by 
fraud,  and  payment  for  the  same  with  knowl- 
edge of  the  fraud,  is  a  waiver  of  the  fraud,  and 
of  all  objections  which  might  have  been  taken, 
founded  thereon,  is  well  settled."  Citing 
Sweetman  v.  Prince,  26  N.  Y.  232;  Reed  v. 
Randall,  29  N.  Y.  358;  Gurney  v.  Atlantic,  etc., 
R.  Co.,  58  N.  Y.  364;  Selway  v.  Fogg,  5  M.  & 
W.  83;  Vernol  v.  Vernol,  63  N.  Y.  45. 

Acceptance  of  Conveyance.  —  Where  a  party  is 
induced  to  enter  into  an  executory  contract  for 
the  purchase  of  lands  by  means  of  false  repre- 
sentations on  tne  part  of  the  vendor,  if,  after 
discovery  of  the  fraud,  he  accepts  a  convey- 
ance, he  cannot  set  up  the  fraud  as  a  defense 
in  an  action  for  the  purchase  money.  Vernol 
v.  Vernol,  63  N.  Y.  45. 

3.  Action  on  Contract.  —  Beloit  Bank  v.  Beale, 
34  N.  Y.  473;  Liltle  Rock  Bank  v.  Frank,  63 
Ark.  16,  58  Am.  St.  Rep.  65;  Merrill  v.  Wil- 


son, 66  Mich.  232.  Compare  Smith  v.  Carlson, 
36  Minn.  220. 

4.  Acceptance  of  Security.  —  Gregory  v.  Schoe- 
nell,  55  Ind.  102. 

5.  Attempt  to  Compromise,  etc.  —  Cortland 
Mfg.  Co.  v.  Piatt,  83  Mich.  419. 

6.  Ignorance  of  the  Fraud.  —  Moxon  v.  Payne, 
43  L.  J.  Ch.  240,  L.  R.  8  Ch.  881;  Baker  v. 
Maxwell,  99  Ala.  558;  Hoyt,  etc.,  Mfg.  Co.  v. 
Turner,  84  Ala.  523;  Equitable  Co-operative 
Foundry  Co.  v.  Hersee,  103  N.  Y.  25;  Woon- 
socket  Rubber  Co.  v.  Loewenberg,  17  Wash. 
29;  Lee  v.  Burnham,  82  Wis.  209.  And  see 
the  title  Rescission. 

Partial  Knowledge.  —  Although  the  party  who 
seeks  to  rescind  a  contract  on  the  ground  of 
concealment  of  material  facts  may  have  con- 
firmed the  contract  after  acquiring  knowledge 
of  some  of  the  facts  concealed,  yet  if  sufficient 
facts  were  unknown  to  him  at  the  time  of  the 
confirmation  to  authorize  a  rescission,  such 
confirmation  cannot  effectually  operate  to  pre- 
vent it.    Pratt  v.  Philbrook,  41  Me.  132. 

It  is  not  necessary,  however,  in  order  to 
make  the  election  to  ratify  conclusive,  that  the 
party  electing  shall  be  acquainted  with  all  the 
evidence  which  may  tend  to  prove  the  fraud; 
it  is  sufficient  if  he  has  knowledge  of  all  the 
material  facts  showing  the  actual  perpetration 
of  fraud  against  him.  Bach  v.  Tuch,  126  N. 
Y.  53- 

The  Fact  that  Possession  Has  Been  Taken  of 

property,  real  or  personal,  which  was  the  sub- 
ject-matter of  the  contract,  does  not  defeat  ihe 
right  to  rescind  if  the  possession  is  surrendered 
as  soon  as  the  fraud  is  discovered.  Holbrook 
v.  Burt,  22  Pick.  (Mass.)  546;  Milliken  v. 
Thorndike.  103  Mass.  382. 

Actions  in  Ignorance  of  Fraud.  —  An  action  for 
the  purchase  price  of  goods  is  not  such  an  elec- 
tion to  affirm  the  sale  as  will  prevent  a  subse- 
quent action  of  replevin  for  the  goods  on  the 
ground  that  the  sale  was  induced  by  false  rep- 
resentations, where  such  prior  action  was 
brought  by  direction  of  the  vendors'  agent 
without  their  knowledge  or  consent  and  in 
ignorance  of  the  representations  or  their  falsity, 
and  where  the  vendors  dismissed  that  action 
as  soon  as  they  learned  of  it.  Lee  v.  Burnham, 
82  Wis.  209. 

Nor  is  an  attachment  suit,  brought  subse- 
quently to  the  replevin  action  and  upon  a  part 
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Diligence  in  Discovering  Fraud.  —  And  the  mere  fact  that  a  person  who  has  been 
induced  to  enter  into  a  contract  by  false  representations  is  not  diligent  in  dis- 
covering the  fraud,  will  not  bar  his  right  to  rescind  when  he  does  discover  it, 
so  long  as  the  question  is  between  the  original  parties  only.1 

(o)  Delay  in  Rescinding.  —  It  is  also  a  well-settled  principle  that,  to  entitle  one 
to  rescind  a  contract  for  fraud,  he  must  exercise  his  option  within  a  reasonable 
time  after  the  discovery  of  the  fraud.  If  he  delays  rescission  for  an  unreason- 
able time,  he  will  be  held  to  have  affirmed  the  contract,  and  cannot  afterwards 
rescind.2 

(d)  Rescission  in  Toto.  —  A  contract  cannot  be  partially  rescinded  and  partially 
affirmed  in  a  case  of  fraud;  but  it  must  be  rescinded  in  toto,  if  at  all.3 

(e)  Return  of  Consideration.  —  It  follows  from  this  that  to  entitle  one  to  rescind 
a  contract  on  the  ground  of  fraud,  he  must  return  or  offer  to  return  what 
he  has  received  under  the  contract,4  unless  it  is  absolutely  of  no  value  at 


of  the  indebtedness  not  included  therein,  an 
election  as  to  any  matter  involved  in  such  re- 
plevin action.    Lee  v.  Burnham,  82  Wis.  209. 

1.  Diligence  in  Discovering  Fraud.  —  National 
Bank  v.  Taylor,  5  S.  Dak.  99. 

2.  Delay  as  a  Bar  to  Rescission  —  United 
States. — Grymes  v.  Sanders,  93  U.  S.  55; 
Pence  v.  Langdon.  99  U.  S.  578;  Rugan  v. 
Sabin,  10  U.  S.  App.  519. 

Alabama. — Young  v.  Arntze,  86  Ala.  116. 

California.  —  Burkle  v.  Levy,  70  Cal.  250; 
Bailey  v.  Fox,  78  Cal  389. 

Illinois. — Cox  v.  Montgomery,  36  111.  396; 
Hall  v.  Fullerton,  69  111.  448;  Eberstein  z-. 
Willels,  134  111.  101:  Perry  v.  Pearson,  135  111. 
218;  Carroll  v.  People,  13  111.  App.  206;  Musick 
v.  Gatzmeyer,  47  111.  App.  329;  Fields.  Berliz- 
heimer,  9  111.  App.  464. 

Indiana. — Johnson  v.  McLane,  7  Blackf. 
(Ind.)  501,  43  Am.  Dec.  102;  Gatling  v.  New- 
ell, 9  Ind.  572;  Krutz  v.  Craig,  53  Ind.  561; 
Moon  v.  Baum,  58  Ind.  194;  De  Ford  v.  Urbain, 
48  Ind.  219;  Watson  Coal,  etc.,  Co.  v.  Casteel, 
68  Ind.  476;  Sieveking  v.  Litzler,  31  Ind.  13; 
Hunt  v.  Blanton,  89  Ind.  38. 

Maryland.  —  Clements  v.  Smith,  9  Gill  (Md.) 
156;  Foley  v.  Crow,  37  Md.  62. 

Michigan.  —  Wilbur  v.  Flood,  16  Mich.  40, 
•93  Am.  Dec.  203;  Merrill  v.  Wilson,  66  Mich. 
232. 

Missouri.  — Taylor  v.  Short,  107  Mo.  384. 

New  Jersey. — Conlan  v.  Roemer,  52  N.  J.  L. 
53;  Wilkinson  v.  Sherman,  45  N.  J.  Eq.  413; 
Norfolk,  etc.,  Hosiery  Co.  v.  Arnold,  49  N.  J. 
Eq.  390. 

New  York.  —  Masson  v.  Bovet,  1  Den.  (N. 
Y.)  69,  43  Am.  Dec.  651;  Schiffer  v.  Dietz,  83 
N.  Y.  300;  Strong  v.  Strong,  102  N.  Y.  69. 

Tennessee.  —  Barnard  v.  Roane  Iron  Co.,  85 
Tenn.  139;  Blackman  v.  Stone,  3  Tenn.  Ch. 
370;  Leiker  v.  Henson,  (Tenn.  Ch.  1896)  41  S. 
W.  Rep.  862,  affirmed  orally  by  Supreme  Court. 

Virginia.  —  Barnett  v.  Barnett,  83  Va.  504. 

West  Virginia. — Whittaker  v.  Southwest 
Virginia  Imp.  Co  .  34  W.  Va.  217. 

And  see  the  title  Rescission. 

3.  Rescission  Must  Be  In  Toto.  —  Hunt  v.  Silk, 
5  East  449;  Gatling  v.  Newell,  9  Ind.  572;  Bell 
v.  Keepers,  39  Kan.  105;  Brill  v.  Rack,  (Ky. 
1893)  23  S.  W.  Rep.  511:  Junkins  v.  Simpson, 
14  Me.  364;  Morse  v.  Brackett,  98  Mass.  205, 
104  Mass.  494;  Barrie  v.  Earle,  143  Mass.  I,  58 
Am.  Rep.  126;  Jewett  v.  Petit,  4  Mich.  508; 
Merrill  v.  Wilson,  66  Mich.  232;  Yeomans  v. 

14  C.  of  L. — 11  i6t 


Bell,  151  N.  Y.  230;  Wheaton  v.  Baker,  14 
Barb.  (N.  Y.)  594. 

And  see  the  title  Rescission. 

4,  The  Consideration  Must  Be  Returned  —  Eng- 
land.  —  Dawes  v.  Harness,  44  L.  J.  C.  P.  194, 
L.  R.  10  C.  P.  166,  32  L.  T.  N.  S.  159,  23  W.  R. 
398;  Urquhart  v.  Macpherson,  L.  R.  3  App. 
831;  Campbell  v.  Fleming,  1  Ad.  &  El.  40, 
28  E.  C.  L.  29. 

Alabama.  —  Davis  v.  Betz,  66  Ala.  206; 
Jones  v.  Anderson,  82  Ala.  302;  Young  v. 
Arntze,  86  Ala.  116. 

California.  —  Gifford  v.  Carvill,  29  Cal.  589; 
Morrison  v.  Lods,  39  Cal.  381;  Freeman  v. 
Kieffer.  101  Cal.  254. 

Illinois.  —  Smith  v.  Doty,  24  111.  163;  Mori- 
arty  v.  Stofferan,  89  111.  528. 

Indiana.  — Thompson  v.  Peck,  115  Ind.  512; 
Leake  v.  Ball,  116  Ind.  214;  Balue  v.  Taylor, 
136  Ind.  368;  Regensburg  v.  Notestine,  2  Ind. 
App.  97. 

Iowa.  —  Swayne  v.  Waldo,  73  Iowa  749,  5 
Am.  St.  Rep.  712. 

Kansas. — Cookingham  v.  Dusa,  41  Kan.  229. 

Kentucky.  —  Ball  v.  Lively,  4  Dana  (Ky.) 
370;  Durrett  v.  Simpson,  3  T.  B.  Mon.  (Ky.) 
517,  16  Am.  Dec.  115;  Carneal  v.  May,  2  A. 
K.  Marsh.  (Ky.)  587. 

Louisiana. — Vancleave  v.  Nelson,  49  La. 
Ann.  621. 

Maine.  —  Rand  v.  Webber,  64  Me.  191. 

Massachusetts.  —  Kimball  v.  Cunningham,  4 
Mass.  502,  3  Am.  Dec.  230;  Conner  v.  Hender- 
son, 15  Mass.  319,  8  Am.  Dec.  103;  Morse  v. 
Brackelt,  98  Mass.  205,  104  Mass.  494;  Bartlett 
v.  Drake,  100  Mass.  176,  1  Am.  Rep.  101; 
Thayer  v.  Turner,  8  Mete.  (Mass.)  550;  Bassett 
v.  Brown,  105  Mass.  558;  Estabrook  v.  Swett, 
116  Mass.  303. 

Michigan.  — Jewett  v.  Petit,  4  Mich.  508. 

Minnesota.  —  Carlton  v.  Hulett,  49  Minn.  308. 

Mississippi.  —  Brown  v.  Norman,  65  Miss. 
369- 

New  Hampshire.  —  Evans  v.  Gale,  17  N.  H. 
573.  43  Am.  Dec.  614;  Cook  v.  Gilman,  34  N. 
H.  556;  Woodbury  v.  Woodbury,  47  N.  H.  ir, 
90  Am.  Dec.  555. 

New  Jersey.  —  Byard  v.  Holmes,  33  N.  J.  L. 
119;  Doughten  v.  Camden  Bldg.,  etc.,  Assoc., 
41  N.  J.  Eq.  556. 

New  York.  —  Masson  v.  Bovet,  1  Den.  (N. 
Y.)  69,  43  Am.  Dec.  651;  Curtiss  v.  Howell,  39 
N.  Y.  215;  Cobb  v.  Hatfield,  46  N.  Y.  533; 
Guckenheimer  v.  Angevine,  81  N.  Y.  394- 
Volume  XIV. 


Effect  and  Bemedies. 


FRAUD  AND  DECEIT. 


Bemedies  at  Law. 


all,1  or  has  been  lost  or  destroyed  without  fault  on  his  part,2  or  unless  the  party 
defrauded  is  unable,  by  reason  of  the  conduct  of  the  party  defrauding,  to 
make  full  restoration.3  The  fact  that  the  property  has  been  used  before  dis- 
covery of  the  fraud,  or  has  deteriorated  in  value,  does  not  bar  the  right  to 
rescind.4 

Effect  of  Tender.  —  The  right  to  rescind  on  the  ground  of  fraud  is  not  defeated 
by  retention  of  the  consideration,  if  its  return  has  been  tendered,  and  the 
tender  has  been  refused.  Thus,  where  a  person  who  has  been  induced  by 
fraud  to  exchange  property  elects  to  rescind,  and  tenders  back  the  property 
received  by  him,  demanding  at  the  same  time  that  with  which  he  parted,  and 
there  is  a  refusal  as  to  the  tender  and  demand,  the  subsequent  retention  of 
the  property  received  will  not  bar  an  action  of  trover  for  that  parted  with.5 

(f)  Inability  to  Place  Parties  in  Statu  Quo.  —  As  a  general  rule;  subject  to  the 
exceptions  stated  in  the  paragraph  preceding,  if  the  subject-matter  of  a  con- 
tract into  which  a  party  has  been  induced  to  enter  by  fraud  has  been  so  dealt 
with  that  the  court  cannot  place  the  parties  in  statu  quo,  the  contract  cannot 
be  rescinded  in  a  court  of  equity,  but  the  party  must  be  left  to  his  remedy  at 
law  by  an  action  or  counterclaim  for  damages.6 


Gould  v.  Cayuga  County  Nat.  Bank,  86  N.  V. 
75;  Francis  v.  New  York,  etc..  El.  R.  Co.,  10S 
N.  Y.  93;  Mason  v.  Wheeler,  2  Misc.  Rep.  CM. 
Y.  Super.  Ct.)  523;  Wheaton  v.  Baker,  14 
Barb.  (N.  Y.)  594. 

Pennsylvania.  —  Babcock  v.  Case,  61  Pa.  St. 
427,  100  Am.  Dec.  654. 

Texas.  —  Parks  v.  Lancaster,  (Tex.  Civ.  App. 
1896)  38  S.  W.  Rep.  262. 

Vermont.  —  Poor  v.  Woodburn,  25  Vt.  234. 

Wisconsin.  —  Bscker  v.  Trickel,  80  Wis. 
484. 

1.  Tilings  of  No  Value.  —  Fitz  v.  Bynum,  55 
Cal.  459;  Wicks  v.  Smith,  21  Kan.  412,  30  Am. 
Rep  433;  Evans  v.  Gale,  17  N.  H.  573,  43  Am. 
Dec.  614;  Flynn  v.  Allen,  57  Pa.  St.  482; 
Babcock  v.  Case,  61  Pa.  St.  427,  100  Am.  Dec. 
654- 

In  Hess  v.  Young,  59  Ind.  379,  it  was  held 
that  in  an  action  to  recover  the  price  paid  for 
a  patent  right,  alleged  to  have  no  value,  and 
after  rescission  of  the  purchase  on  the'ground 
of  fraud  it  was  not  necessary  to  make  a  ten- 
der of  the  patent  right  back  to  ihe  defendant 
before  suit. 

The  Property  Must  Be  Absolutely  Valueless.  — 
Bassett  v.  Brown,  105  Mass.  551. 

2.  Property  Lost  or  Destroyed  Without  Fault  of 
Party  Defrauded.  —  Neblett  v.  Macfarland,  92 
U.  S.  101;  Groff  v.  Hansel,  33  Md.  161;  Ham- 
mond v.  Pennock,  61  N.  Y.  145;  Flynn  :. 
Allen,  57  Pa.  St.  482. 

3.  Inability  to  Bestore  through  Fault  of  Party 
Defrauding.  —  Hammond  v.  Pennock,  61  N.  Y. 
145;  Guckenheimer  v.  Angevine,  81  N.  Y.  394. 
Compare  as  contra.  Savage  v.  Canning,  r  Ir. 
C.  L.  Rep.  434.  16  W.  R.  133. 

In  the  leading  and  frequently  cited  case  of 
Masson  v.  Bovet,  1  Den.  (N.  Y.)  69,  43  Am. 
Dec.  651,  it  was  held  that  where  the  parly  who 
has  practiced  the  fraud  has  entangled  and  com- 
plicated the  subject  of  the  contract  in  such  a 
manner  as  to  render  it  impossible  to  restore 
him  to  his  former  condition,  the  party  injured, 
upon  restoring  or  offering  to  restore  what  he 
has  received,  and  doing  whatever  is  in  his 
power  to  undo  what  has  been  done  in  the  ex- 
ecution of  the  contract,  may  rescind  it  and  re- 
cover what  he  has  advanced. 


4.  Use  and  Deterioration  in  Value.  —  See  Good- 
rich v.  Lathrop,  94  Cal.  56,  28  Am.  St.  Rep.  91; 
Gatling  v.  Newell,  9  Ind.  572. 

6.  Tender    Made  and  Eefused.  —  Barnett  v. 

Speir,  93  Ga.  762. 

If,  after  the  action  is  brought,  hcwever, 
property  received  is  disposed  of  by  the  plain- 
tiff for  his  own  benefit  for  its  fair  market  value, 
the  fruits  of  the  disposition  should  go  in  miti- 
gation of  damages  if  the  defendant  so  elects. 
Barnett  v.  Speir,  93  Ga.  762. 

If  the  purchaser  gives  ihe  property  away  or 
wantonly  sacrifices  it  by  selling  it  for  a  grossly 
inadequate  price,  he  must  account  to  the  ven- 
dor for  the  difference  between  the  price  re- 
ceived and  the  reasonable  value  of  the  prop- 
erty, less  the  expense  of  keeping  it  up  to  the 
time  of  sale.  Hambrick  v.  Wilkins,  65  Miss. 
18,  7  Am.  St.  Rep.  631. 

6.  Inability  to  Place  Parties  in  Statu  Quo  — 
England.  —  Clarke  v.  Dickson,  El.  Bl.  &  El.  148, 
96  E.  C.  L.  148,  27  L.  J.  Q.  B.  223,  4  Jur.  N.  S. 
715;  Western  Bank  v.  Addie,  L.  R.  1  H.  L.  Sc. 
164;  Matter  of  Joint-Stock  Companies  Winding- 
Up  Acts,  4  De  G.  &  J.  586;  Scholefield  v.  Tem- 
pler,  4  De  G.  &  J.  429;  Rawlins  v.  Wickham,  3 
De  G.  &  J.  322;  Oakes  v.  Turquand,  L.  R.  2  H. 
L.  346;  White  v.  Garden,  10  C.  B.  919,  70  E.  C. 
L.  919. 

United  States.  —  Farmers'  Bank  v.  Groves, 
12  How.  (U.  S.)  51. 

Illinois  — Smith  v.  Brittenham,  98  111.  188; 
Rigdon  v.  Walcott,  141  111.  649. 

Indiana.  —  Shaeffer  v.  Sleade,  7  Blackf. 
(Ind.)  178. 

Kansas.  —  Neal  v.  Reynolds,  38  Kan.  432. 
Maine.  —  Potter  v.  Titcomb,  22  Me.  300. 
Massachusetts.  —  Handforth  v.  Jackson,  150 
Mass.  149. 

Michigan.  —  Merrill  v.  Wilson,  66  Mich.  232. 

New  Mexico.  —  Daly  v.  Bernstein,  6  N.  Mex. 
380,  citing  3  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  929. 

New  York.  —  Curtiss  u.  Howell,  39  N.  Y. 
211. 

North  Carolina.  —  Stanton  v.  Hughes,  97  N. 
Car.  318. 

And  see  the  titles  Reformation  and  Can- 
cellation; Rescission. 
62  Volume  XIV. 


Effect  and  Bemedies. 


FRAUD  AND  DECEIT. 


Remedies  at  Law. 


(g)  Rescission  as  Against  Third  Persons.  —  If  one  who  has  obtained  property  by 
fraud  parts  with  the  same  to  a  person  who  does  not  pay  a  valuable  considera- 
tion, or  who  has  notice  of  the  fraud,  actual  or  constructive,  the  property  may 
be  followed  and  recovered  on  rescission  of  the  contract,  for  such  person  stands 
in  the  shoes  of  the  vendee.1 

Bona  Fide  Purchasers  for  Value.  —  If  the  property,  however,  has  passed  to  a  bona 
fide  purchaser  for  value,  and  without  notice  of  the  fraud,  the  party  defrauded 
cannot,  as  a  general  rule,  rescind  the  sale  and  recover  the  property,  but  must 
resort  to  his  action  for  damages.*  And  if  the  property  has  been  mortgaged 
or  pledged  to  an  innocent  person  for  advances  then  made,  and  not  merely  as 
security  for  an  existing  debt,  there  can  be  no  rescission  as  against  him  without 
paying  the  advances.3 

Persons  Not  Paying  Value.  —  By  the  decided  weight  of  authority,  a  creditor  who 
takes  property  solely  in  payment  of  or  as  security  for  a  pre-existing  debt  is  not 
a  purchaser  for  value ;  and  the  same  is  true  of  attaching  or  execution  creditors, 
levying  officers,  and  assignees  for  creditors.4 

Reliance  upon  Apparent  Title  of  Fraudulent  Vendee.  —  In  order  that  a  purchaser  from 
a  fraudulent  vendee  may  be  protected,  he  must  have  parted  with  value  upon 


1.  Right  to  Rescind  as  Against  Third  Persons. 

—  Thompson  v.  Rose,  16  Conn.  71,  41  Am. 
Dec.  121 ;  Abbott  z>.  Marshall,  48  Me.  44;  Cary 
v.  Hotailing,  I  Hill  (N.  Y.)  311,  37  Am.  Dec. 
323;  Root  v.  French,  13  Wend.  (N.  Y.)  570,  28 
Am.  Dec.  482;  Devoe  v.  Brandt.  53  N.  Y.  462; 
Barnard  v.  Campbell,  58  N.  Y.  73,  17  Am. 
Rep.  208;  Baker  v.  Lever,  67  N.  Y.  304,  23 
Am.  Rep.  117;  Parker  v.  Conner,  93  N.  Y. 
118,  45  Am.  Rep.  178;  Knowles  v.  Lord,  4 
Whart.  (Pa.)  500,  34  Am.  Dec.  525.  And  see 
the  title  Rescission. 

2.  Purchasers  for  Value  and  Without  Notice  of 
Fraud  —  England.  —  Babcock  v.  Lawson,  4  Q. 
B.  Div.  394. 

Alabama.  —  Le  Grand  v.  Eufaula  Nat.  Bank, 
81  Ala.  123,  60  Am.  Rep  140;  Robinson  v. 
Levi,  81  Ala.  134;  Scheuer  v.  Goetter,  102 
Ala.  313. 

Illinois. — Jennings  v.  Gage,  13  111.  610,  56 
Am.  Dec.  476;  Brundage  v.  Camp,  21  111.  330; 
Fawcett  v.  Osborn,  32  111.  411,  83  Am.  Dec.  278; 
Armstrong  v.  Lewis,  38  111.  App.  164;  Butters 
v.  Haughwout,  42  111.  18,  89  Am.  Dec.  40J ; 
Chicago  Dock  Co.  v.  Foster,  48  III.  507;  Doane 
v.  Lockwood,  115  111.  490;  Catlin  v.  Warren, 
16  111.  App.  418. 

Indiana. —  Moore  v.  Moore,  112  Ind.  149. 

Maine.  —  Dilson  v.  Randall,  33  Me.  202;  Ab- 
bott v.  Marshall.  48  Me.  44. 

Maryland.  —  Hall  v.  Hinks,  21  Md.  406; 
Lincoln  v.  Quynn,  68  Md.  299,  6  Am.  St.  Rep. 
437;  Higgins  v.  Barrington  Lodge,  68  Md.  229. 

Massachusetts.  —  Rowley  v.  Bigelow,  12 
Pick.  (Mass.)  307,  23  Am.  Dec.  607;  Hoffman 
v.  Noble,  6  Met.  (Mass.)  68,  39  Am.  Dec.  711. 

Mississippi.  —  Greenville  First  Nat.  Bank  v. 
Cook  Carriage  Co.,  70  Miss.  587. 

New  York.  —  Mowrey  v.  Walsh,  8  Cow.  (N. 
Y.)  238;  Paddon  v.  Taylor,  44  N.  Y.  371. 

Pennsylvania.  —  Neff  v.  Landis,  no  Pa.  St. 
204;  Dettra  v.  Kestner,  1 47  Pa.  St.  566; 
Schwartz  v.  McCloskey,  156  Pa.  St.  258. 

Virginia.  — Jones  v.  Christian,  86  Va.  1017. 

And  see  the  title  Rescission. 

Bales  of  Goods.  —  If,  before  the  seller  of  goods 
rescinds  the  sale  for  fraud,  the  vendee  makes 
ft  transfer  to  an  innocent  third  person  for  a 


valuable  consideration,  such  third  person  will 
hold  the  property  as  against  the  original  ven- 
dor. Union  Stock  Yard,  etc.,  Co.  v.  Mallory, 
etc.,  Co.,  157  III.  554,  48  Am.  St.  Rep.  341, 
citing  26  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
786  and  notes.    And  see  the  title  Sales. 

Negotiable  Instruments.  —  As  to  the  right  to 
avoid  ;i  negotiable  instrument  on  the  ground 
of  fraud,  after  it  has  been  transferred,  see 
Gridley  v.  Bane,  57  111.  529;  Clark  v.  Thayer, 
105  Mass.  216,  7  Am.  Rep.  511;  Smith  v.  Liv- 
ingston, in  Mass.  342:  Southwickz;.  Memphis 
First  Nat.  Bank,  84  N.  Y.  420;  Ormsbee  v. 
Howe,  54  Vt.  182,  41  Am.  Rep.  841. 

And  see  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  325  et  sea. 

3.  Rescission  as  Against  Pledgee.  —  Though 
the  vendor  may  reclaim  goods  obtained  from 
him  by  the  vendee  by  means  of  fraudulent 
representations,  a  pledgee  of  the  vendee,  who 
in  good  faith  and  without  notice,  has  made  ad- 
vances, has  a  lien  on  the  property,  and,  as 
against  him,  the  vendor  cannot  reclaim  the 
goods  without  first  paying  the  advances.  Wil- 
liams v.  Birch,  6  Bosw.  (N.  Y.)  299. 

4.  Persons  Not  Considered  as  Paying  Value  — 
United  States.  —  May  v.  Buchanan  County,  29 
Fed.  Rep.  469. 

California.  —  Sargent  v.  Sturm,  23  Cal.  359, 
83  Am.  Dec.  118. 

Illinois.  — Farwell  v.  Hanchett,  120  111.  573. 

Kansas.  —  Henderson  v.  Gibbs,  39  Kan.  679. 

Nebraska.  —  Work  v.  Jacobs,  35  Neb.  772. 

New  Hampshire.  —  Farley  v.  Lincoln,  51  N. 
H.  577,  12  Am.  Rep.  182;  Sleeper  v.  Davis,  64 
N.  H.  59,  10  Am.  St.  Rep.  377. 

New  York.  — Coddington  v.  Bay,  20  Johns. 
(N.  Y.)  637,  II  Am.  Dec.  342;  Root  v.  French, 
13  Wend.  (N.  Y.)  570,  28  Am.  Dec.  482;  Bar- 
nard v.  Campbell,  58  N.  Y.  76,  17  Am.  Rep. 
208. 

Ohio.  —  Eaton  v.  Davidson,  46  Ohio  St.  355.. 
Texas. — Overstreet  v.  Manning,  67  Tex. 
657. 

Washington.  —  Scott  v.  McGraw,  3  Wash. 
675;  Woonsocket  Rubber  Co.  v.  Loewenberg, 
17  Wash.  29,  citing  21  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  575. 
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the  apparent  title  of  the  wrongdoer  and  his  right  to  dispose  of  the  property.1 
Fraud  Resulting  in  Mistake.  —  Fraud  on  the  part  of  the  purchaser  of  goods  may, 
as  was  stated  in  a  preceding  paragraph,  result  in  mistake,  —  as  in  mistake  as 
to  the  identity  of  the  purchaser.  In  such  a  case  the  sale  is  void,  and  not 
merely  voidable,  and  the  purchaser  acquires  no  title  which  he  can  transfer  to 
a  bona  fide  purchaser.2 

Possession  Obtained  Without  Owner's  Consent.  —  The  sale  of  goods  by  one  who  has 
tortiously  obtained  their  possession  without  the  owner's  consent  vests  in  the 
purchaser  no  title  to  them  as  against  the  owner.3 

Property  Feloniously  Obtained.  —  A  distinction  has  been  made  in  the  application 
of  this  rule  between  property  merely  fraudulently  procured  and  property 
feloniously  procured,  and  it  has  been  held  that  if  property  is  obtained  from 
another  under  circumstances  constituting  larceny,  no  title  passes,  and  that  the 
property  may  therefore  be  reclaimed  even  as  against  a  bona  fide  purchaser  for 
value.4 

b.  Remedies  After  Rescission  —  (i)  In  General.  —  When  a  party  has 
rescinded  a  contract  because  of  fraud,  he  has  several  remedies  at  law,  to  either 
of  which,  and  sometimes  to  more  than  one  of  which,  he  may  resort  according 
to  the  circumstances. 

(2)  Pleading  the  Fraud  as  a  Defense.  —  He  may  wait  until  the  other  party 
brings  an  action  against  him  to  enforce  the  contract,  or  to  recover  damages 
for  breach  thereof,  and  then  set  up  the  fraud  as  a  defense,  provided  he  has 
not  so  acted  upon  the  contract  after  discovery  of  the  fraud  as  to  bar  his  right 
to  rescind.5 

Action  for  Price  of  Goods.  —  Thus,  in  an  action  for  the  price  of  goods  sold,  or 
on  a  note  given  for  the  price,  the  defendant  may  set  up  in  defense  the  fact 
that  he  was  induced  to  purchase  the  property  by  fraud  on  the  part  of  the 
seller,  provided  he  has  rescinded  the  purchase  within  a  reasonable  time,  and 
has  returned  or  offered  to  return  the  property.6 

If  the  Contract  Has  Been  Partly  Performed,  he  may  set  up  the  fraud  as  a  defense  in 

1.  Purchaser  Must  Rely  upon  Apparent  Title  of 
Fraudulent  Vendee.  —  Barnard  v.  Campbell,  58 
N.  Y.  73,  17  Am.  Rep.  208. 

2.  Fraud  and  Mistake  Combined.  —  Foster  v. 
Mackinnon,  L.  R.  4  C.  P.  704;  Cundy  y.  Lind- 
say, L.  R.  3  App.  465;  Rodliff  v.  Dallinger,  141 
Mass.  1.  See  supra,  this  section,  Fraud  and 
Mistake  Distinguished, 

3.  Possession  Obtained  Without  Owner's  Consent. 
—  Barker  v.  Dinsmore,  72  Pa.  St.  427.  13  Am. 
Rep.  697. 

4.  Dame  v.  Baldwin,  8  Mass.  518.    See  also 
Ditson  v.  Randall,  33  Me.  202. 

This  principle  has  been  applied  where  prop- 
erty was  obtained  by  false  pretenses,  where 
by  statute  obtaining  property  by  false  pre- 
tenses was  made  felony.  Andrew  v.  Dieterich, 
14  Wend.  (N.  Y.)  31;  Robinson  v.  Dauchy,  3 
Barb.  (N.  Y.)  20.  And  see  Abbott  v.  Marshall, 
48  Me.  44. 

5.  Remedies  After  Rescission  —  Fraud  as  a  De- 
fense —  Alabama.  —  Brown  v.  Freeman,  79  Ala. 
406. 

California.  —  Gifford  v.  Carvill,  29  Cal.  5S9. 

Connecticut.  —  Shepard  v.  Hawley,  I  Conn. 
367,  6  Am.  Dec.  244;  Feltzz\  Walker,  49  Conn. 
93;  Fox  v.  Tabel,  66  Conn.  397. 

District  of  Columbia.  —  Bell  v.  Sheridan,  21 
D.  C.  370. 

Illinois.  —  Kirkland  v.  Lott,  3  111.  13,  33  Am. 
Dec.  435. 

Indiana.  —  Howard  v.  Cadwalader,  5  Blackf. 
(Ind.)  225. 
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Maryland.  —  Applegarth  v.  Robertson,  65 

Md.  493. 

Massachusetts.  —  Milliken  v.  Thorndike,  103 
Mass.  382. 

Msnnesota.  —  Wilder  v.  De  Cou,  18  Minn. 
470;  Johnson  v.  Hillstrom,  37  Minn.  122. 

Mississippi.  —  Barringer  v.  Nesbit,  1  Smed. 
&  M.  (Miss.)  22;  Brewer  v.  Harris,  2  Smed.  & 
M.  (Miss.)  84,  41  Am.  Dec.  587;  Simmons  v. 
Cutreer,  12  Smed.  &  M.  (Miss.)  584. 
_  Missouri.  —  Barron  v.  Alexander,  27  Mo. 
530;  Cecil  v.  Spurger,  32  Mo.  462,  82  Am.  Dec. 
140;  Grigsby  v.  Stapleton,  94  Mo.  423. 

New  York.  —  Smith  v.  Countryman,  3c  N. 
Y.  655. 

Tennessee.  —  Keely  v.  Turbeville,  11  Lea 
(Tenn.)  339. 

Vermont.  —  Kelly  v.  Pember,  35  Vt.  183. 

6.  Simmons  v.  Cutreer,  12  Smed.  &  M. 
(Miss.)  584;  Barron  v.  Alexander,  27  Mo.  530. 
See  the  title  Sales. 

When  there  can  be  no  rescission  of  a  pur- 
chase of  property  because  of  its  having  been 
dealt  with  in  such  a  way  that  the  parties  can- 
not be  placed  in  statu  quo,  the  purchaser  can- 
not set  up  fraud  to  entirely  defeat  the  recovery 
of  the  price,  when  there  is  nol  a  complete  fail- 
ure of  consideration,  but  is  entitled  only  to 
reduce  the  plaintiff's  recovery  by  the  amount 
of  his  damages  in  consequence  of  the  misrep- 
resentation. Brockhaus  v.  Schilling,  52  Mo. 
App.  73- 
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an  action  by  the  other  party  to  recover  damages  for  nonperformance  of  the 
residue.1 

(3)  Recovery  of  What  Was  Parted  With  —  (a)  In  General. —  If  he  has  parted 
with  money  or  property  under  the  contract,  as  in  the  case  of  a  sale  and  deliv- 
ery of  goods,  or  a  purchase  of  goods  and  payment  of  the  price,  he  may  bring 
an  action  against  the  other  party  to  recover  the  same.8 

(b)  Assumpsit  for  Money  Had  and  Received.  —  Thus,  if  he  has  parted  with  money, 
and  seeks  to  recover  the  same,  he  may  maintain  an  action  of  assumpsit  for 
money  had  and  received  to  his  use.3 

(c)  Replevin.  —  If  he  has  parted  with  personal  property,  he  may  maintain  an 
action  of  replevin  to  recover  the  specific  property,  unless  it  has  passed  into 
the  hands  of  a  bona  fide  purchaser  for  value.4  And  in  such  a  case,  as  the  pos- 
session is  wrongful,  no  demand  is  necessary  before  bringing  suit.' 

(d)  Trover.  —  Or  he  may  treat  the  conduct  of  the  other  party  as  a  conver- 
sion, and  maintain  an  action  of  trover,6  and  as  the  possession  of  the  other 
party  is  tortious  after  rescission,  no  demand  is  necessary  before  bringing  the 
action.7 

(e)  Trespass.  — ■  It  has  also  been  held  that  a  sale  of  property,  and  delivery  to 
the  purchaser,  if  induced  by  fraud,  works  no  change  in  the  legal  possession  of 
the  property,  and  that  trespass  will  lie  by  the  seller.8 

(f)  Recovery  of  Real  Property.  —  When  the  vendor  of  real  property  may  and 
does  rescind  the  sale  for  fraud,  after  he  has  put  the  purchaser  into  possession, 
he  may  recover  the  property  in  an  action  of  ejectment.9    As  was  shown  in  a 


1.  Fraud  as  a  Defense  After  Part  Performance. 
—  Irving  v.  Thomas,  18  Me.  418;  Milliken  v. 
Thorndike,  103  Mass.  382. 

2.  Recovery  of  What  Was  Parted  With.  — 
Thurston  v.  Blanchard,  22  Pick.  (Mass.)  18,  33 
Am.  Dec.  700;  Barnard  v.  Campbell,  58  N.  Y. 
73,  17  Am.  Rep.  208.  And  see  the  cases  cited 
in  the  notes  following. 

8.  Assumpsit  for  Money  Had  and  Received.  — 
Colt  v.  Woollaston,  2  P.  Wms.  154;  McMaster 
v.  Geddes,  19  U.  C.  Q.  B.  216;  Johnson  v. 
Continental  Ins.  Co.,  39  Mich.  33;  Johnson  v. 
Seymour,  79  Mich.  156;  Angell  v.  Loomis,  97 
Mich.  5;  Byard  v.  Holmes,  33  N.  J.  L.  119; 
Bridge  v.  Penniman,  (N.  Y.  1887)  12  N.  E. 
Rep.  19;  James  v.  Hodsden,  47  Vt.  127.  See 
the  title  Implied  Contracts. 

4.  Replevin  —  Arkansas.  —  Merritt  v.  Robin- 
son, 35  Ark.  483. 

Florida.  —  Hammond  v.  Lynes,  21  Fla.  118. 

Illinois.  —  Butters  v.  Haughwout,  42  III.  18, 
89  Am.  Dec.  401;  Farwell  v.  Hanchett,  120  111. 
573,  19  111.  App.  620;  Hacker  v.  Munroe,  61 
111.  App.  420. 

Indiana.  —  Parrish  v.  Thurston,  87  Ind.  437; 
Brower  v.  Goodyer,  88  Ind.  572. 

Massachusetts.  —  BufBngton  v.  Gerrish,  15 
Mass.  156,  8  Am.  Dec.  97. 

Michigan.  —  Bristol  v.  Braidwood,  28  Mich. 
191. 

New  York.  —  Root  v.  French,  13  Wend.  (N. 
Y.)  570.  28  Am.  Dec.  482;  Andrew  v.  Dieterich, 
14  Wend.  (N.  Y.)  3i;  Cary  v.  Hotailing,  1  Hill 
(N.  Y.)  311,  37  Am.  Dec.  323;  Devoe  v.  Brandt, 
53  N.  Y.  462;  McKnight  v.  Morgan,  2  Barb. 
(N.  Y)  173;  Wheaton  v.  Baker,  14  Barb.  (N. 
Y.)  594;  Hunter  v.  Hudson  River  Iron,  etc., 
Co.,  20  Barb.  (N.  Y.)  493. 

Pennsylvania.  —  Harner  v.  Fisher,  58  Pa.  St. 
453;  Cincinnali  Cooperage  Co.  v.  Gaul,  I70 
Pa.  St.  545- 

Wisconsin.  —  Dowling  v.  Lawrence,  58  Wis. 

t&2. 


And  see  the  title  Replevin. 

5.  Demand  Before  Suit  Not  Necessary. —  But- 
ters v.  Haughwout,  42  111.  18,  89  Am.  Dec. 
401;  Farwell  v.  Hanchett,  120  III.  573  (qualify- 
ing Moriarty  v.  Stofferan,  89  111.  528);  Parrish 
v.  Thurston,  87  Ind.  437. 

"  The  fraudulent  vendee  is  not  considered 
as  a  purchaser  of  the  goods,  but  as  a  person 
■who  has  tortiously  got  possession  of  them." 
Farwell  v.  Hanchett,  120  III.  573.  Seethe  title 
Replevin. 

6.  Trover  —  England.  —  Irving  v.  Motley, 
7  Bing.  543,  20  E.  C.  L.  233;  Kilby  v.  Wilson, 
R.  &  M.  178,  21  E.  C.  L.  409. 

Arkansas.  —  Strayhorn  v.  Giles,  22  Ark.  517. 

Illinois.  —  Bruner  v.  Dyball,  42  111.  34;  Far- 
well  v.  Hanchett,  120  111.  573. 

Massachusetts.  —  Bucknam  v.  Ruggles,  15 
Mass.  180,  8  Am.  Dec.  98;  Thurston  v.  Blanch- 
ard, 22  Pick.  (Mass.)  18,  33  Am.  Dec.  700. 

New  Jersey. — Waters  v.  Van  Winkle,  3  N. 
J.  L.  154. 

New  York. — Allison  v.  Matthieu,  3  Johns. 
(N.  Y.)  235;  Hitchcock  v.  Covill,  20  Wend.  (N. 
Y.)  167;  Mowrey  v.  Walsh,  8  Cow.  (N.  Y.)  238; 
Cary  v.  Hotailing,  I  Hill  (N.  Y.)  311,  37  Am. 
Dec.  323;  Ladd  v.  Moore,  3  Sandf.  (N.  Y.) 
589. 

Vermont.  —  Stearn  v.  Clifford,  62  Vt.  92. 
Wisconsin.  —  Weed  v.  Page,  7  Wis.  503. 
And  see  the  title  Trover  and  Conversion. 

7.  Demand  Not  Necessary.  —  Strayhorn  v. 
Giles,  22  Ark.  517;  Bruner  v.  Dyball,  42  111. 
34;  Farwell  v.  Hanchett,  120  111.  573;  Thurs- 
ton v.  Blanchard,  22  Pick.  (Mass.)  18,  33  Am. 
Dec.  700;  Ladd  v.  Moore,  3  Sandf.  (N.  Y.)  589. 
And  see  the  title  Trover  and  Conversion. 

8.  Trespass.  —  Cary  v.  Hotailing,  1  Hill  (K. 
Y.)  311.  37  Am.  Dec.  323;  M'Carty  v.  Vickery, 
12  Johns.  (N.  Y.)  348,  was  to  the  contrary. 

9.  Recovery  of  Real  Property.  —  See  Pratt  v. 
Pond,  5  Allen  (Mass.)  59;  Bassett  v.  Browa, 
100  Mass.  355. 
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previous  paragraph,  however,  in  most  jurisdictions  there  can  be  no  rescission 
at  law  in  such  a  case,  but  the  remedy  is  in  equity.1 

(g)  Assumpsit  for  Services  Rendered.  —  If  a  person  has  rendered  services  under  a 
contract  which  he  is  entitled  to  rescind  for  fraud,  he  may  maintain  an  action 
of  assumpsit  on  an  implied  promise  to  pay  what  his  services  are  reasonably 
worth.* 

(4)  Contracts  tinder  Seal.  —  In  most  jurisdictions  fraud  cannot  be  pleaded 
as  a  defense  in  an  action  at  law  on  a  contract  under  seal,  when  it  does  not 
affect  the  execution  of  the  contract,  but  relates  merely  to  the  consideration,3 
though  relief  may  be  obtained  in  equity.4  It  is  otherwise  where  the  fraud 
relates  to  the  execution  of  the  deed,  as  in  the  case  of  a  fraudulent  misreading 
of  the  instrument,  or  a  fraudulent  substitution  of  a  different  instrument  from 
that  intended.5  In  a  few  jurisdictions,  the  defense  may  be  set  up  at  law  as 
well  as  in  equity,  even  when  it  relates  merely  to  the  consideration.6 

c.  Recovery  of  Damages  —  (1)  In  General  —  Action  of  Deceit. — As 
was  stated  in  a  preceding  section,  fraud  is  a  wrong  or  tort,  known  as  deceit, 
and  is  a  cause  of  action  for  damages.  For  the  purpose  of  this  remedy  the 
fraud  may  or  may  not  be  connected  with  a  contract,  though  it  generally  is. 
The  action  will  lie  whenever  there  has  been  a  false  representation  or  conceal- 
ment of  facts  accompanied  by  the  elements  of  fraud^stated  in  preceding  para- 
graphs under  this  title.7 

1.  See  supra,  this  section,  Rescission.  See 
also  infra,  this  section,  Effect  and  Remedies  in 
Equity. 

2.  Assumpsit  to  Recover  for  Services  Rendered. 

—  See  the  title  Implied  Contracts. 

3.  Contracts  under  Seal  —  Fraud  Affecting  the 
Consideration  Only —  United  States.  —  George  v. 
Tate,  10?.  U.  S.  564.;  Vandervelden  v.  Chicago, 
etc.,  R.  Co.,  61  Fed.  Rep.  54. 

Alabama.  —  Swift  v.  Fitzhugh,  9  Port.  (Ala.) 
39;  Mordecai  v.  Tankersly,  I  Ala.  100;  Morris 
v.  Harvey,  4  Ala.  300;  Holley  v.  Younge,  27 
Ala.  203. 

California.  —  Hopkins  v.  Beard,  6  Cal.  664. 

Illinois.  —  Dickerson  v.  Evans,  84  111.  451; 
Todd  v.  Mitchell,  67  111.  App.  84;  Friedman 
v.  Schwabacher,  69  111.  App.  117;  Windett  v. 
Hurlbut,  115  111.  403. 

Kentucky.  —  Tribble  v.  Oldham,  5  J.  J. 
Marsh.  (Ky.)  137;  Thomas  v.  Thomas,  1  Litt. 
(Ky.)  62,  13  Am.  Dec.  220. 

Missouri.  —  Burrows  v.  Alter,  7  Mo.  424. 

New  Jersey.  —  Armstrong  v.  Hall,  I  N.  J.  L. 
207;  Rogers  v.  Colt,  21  N.  J.  L.  704;  Stryker 
v.  Vanderbilt,  25  N.  J.  L.  482;  Garretson  v. 
Kane,  27  N.  J.  L.  208;  Baker  v.  Baker,  28  N. 
J.  L.  13;  Leigh  v.  Clark,  11  N.  J.  Eq.  110; 
Obert  v.  Hammel,  18  N.  J.  L.  73. 

New  York.  —  Vrooman  v.  Phelps,  2  Johns. 
(N.  Y.)  177;  Dorian  v.  Sammis,  2  Johns.  (N. 
Y.)  179,  note;  Bruce  v.  Lee,  4  Johns.  (N.  Y.) 
413;  Van  Valkenburgh  v.  Rouk,  12  Johns.  (N. 
Y.)  337;  Dorr  v.  Munsell,  13  Johns.  (N.  Y.) 
430;  Parker  v.  Parmele,  20  Johns.  (N.  Y.)  130, 
ii  Am.  Dec.  253;  Stevens  v.  Judson,  4  Wend. 
(N.  Y.)473;  Franchot  v.  Leach,  5  Cow.  (N.  Y.) 
506;  Dale  v.  Roosevelt,  9  Cow.  (N.  Y.)  307; 
Belden  v.  Davis,  2  Hall  (N.  Y.)  433. 

North  Carolina.  —  Nicholls  v.  Holmes,  I 
Jones  L.  (46  N.  Car.)  360;  Gwynn  v.  Hodge, 
4  Jones  L.  (49  N.  Car.)  168;  Clary  v.  Clary,  2 
Ired.  L.  (24  N.  Car.)  78;  Canoy  v.  Troutman, 
7  Ired.  L.  (29  N.  Car.)  155;  Devereux  Burg- 
win,  11  Ired.  L.  (33  N.  Car.)  491;  Gant  v. 
Hansucker,  12  Ired.  L.  (34  N.  Car.)  254,  55 


Am.  Dec.  408;  Walker  v.  Walker,  13  Ired.  L. 
(35  N.  Car.)  335. 

Ohio.  —  Truman  v.  Lore,  14  Ohio  St.  144. 
Tennessee.  —  Wood   z:    Goodrich,    9  Yerg. 
(Tenn.)  266. 

Virginia.  —  Wyche  v.  Macklin,  2  Rand. 
(Va.)  426. 

4.  Relief  in  Equity.  —  Thomas  v.  Thomas,  1 
Litt.  (Ky.)  62,  13  Am.  Dec.  220. 

5.  Bright  v.  Eynon,  I  Burr.  390;  Hartshorn 
v.  Day,  19  How.  (U.  S.)  21 1;  Escherick  v. 
Traver,  65  111.  379;  Pocock  7/.  Hendricks,  8 
Gill  &  J.  (Md.)  421;  Schuylkill  County  v.  Cop- 
ley, 67  Pa.  St.  386,  5  Am.  Rep.  441;  Taylor  v. 
King,  6  Munf.  (Va.)  358,  8  Am.  Dec.  746. 

6.  States  in  Which  Fraud  Affecting  Considera- 
tion of  Deed  May  Be  Set  Up  at  Law.  —  In  PennsyU 
vania,  where  the  rules  and  principles  of  equity 
are  recognized  and  applied  at  law,  fraud  in 
the  consideration  of  a  deed  may  be  set  up  as 
a  defense  in  all  cases.  See  Stubbs  v.  King,  14 
S.  &  R.  (Pa.)  206. 

In  California  the  rule  is  the  same.  Hop- 
kins v.  Beard,  6  Cal.  664. 

And  in  Massachusetts  fraud  affecting  the  con- 
sideration only  may  be  set  up  at  law.  Boyn- 
ton  v.  Hubbard,  7  Mass.  119;  Hazard  v.  Irwin, 
18  Pick.  (Mass.)  95  {citing  Bliss  v.  Thompson, 
4  Mass.  492;  Somes  v.  Skinner,  16  Mass.  348; 
Somes  v.  Brewer,  2  Pick.  (Mass.)  igt,  13  Am. 
Dec.  406). 

7.  Recovery  of  Damages — England.  —  Pasley 
v.  Freeman,  3  T.  R.  51,  2  Smith  Lead.  Cas. 
66;  Taylor  v.  Ashton,  11  M.  &  W.  401 ;  Peek  v. 
Gurney,  L.  R.  6  H.  L.  377;  Pewtris  v.  Austen, 
6  Taunt.  522,  I  E.  C.  L.  471;  Langridge  v. 
Levy,  2  M.  &  W.  519. 

Canada.  —  Barr  z\  Doan,45  U.  C.  Q.  B.  491. 
United  States.  —  Cooper  v.  Schlesinger,  ill 
U.  S.  148;  Stewart  v.  Wyoming  Cattle  Ranche 
Co.,  128  U.  S.  383;  Henderson  -'.  Henshall,  54 
Fed.  Rep.  320,  7  U.  S.  App.  565;  Nevada  Bank 
v.  Portland  NTat.  Bank,  59  Fed.  Rep.  338. 

Alabama.  —  McGar  v.  Williams,  26  Ala.  469, 
62  Am.  Dec.  739. 
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Representations  as  to  Real  Property.  —  As  was  shown  in  a  previous  section  an 
action  of  deceit  will  lie  where  the  fraud  relates  to  real  property,  as  well  as 
when  it  relates  to  personal  property.1 

in  Cases  of  Contract.  —  It  has  sometimes  been  contended  that  when  a  party 
has  been  induced  to  enter  into  a  contract  by  the  fraud  of  the  other  party,  his 
only  remedy  is  to  rescind  the  contract,  and  sue  to  recover  what  he  has  parted 
with,  or  set  up  the  fraud  as  a  defense  if  he  is  himself  sued  on  the  contract. 
It  is  thoroughly  well  settled,  however,  that  he  .has  an  election  of  remedies, 
and  that,  while  he  mxy  rescind,  he  is  not  bound  to  do  so,  but  may  hold  the 
other  party  to  the  contract,  and  sue  him  to  recover  the  damages  which  he  has 


Arkansas.  —  Turner  v.  Huggins,  II  Ark. 
337;  Goodwin  v.  Robinson,  30  Ark.  540;  Mat- 
lock v.  Reppy,  47  Ark.  148. 

California.  —  Marshall  v.  Buchanan,  35  Cal. 
264,  95  Am.  Dec.  95. 

Colorado. — Sellar  v.  Clelland,  2  Colo.  532; 
Lille v  v.  Randall,  3  Colo.  298;  Herfort  v. 
Cramer,  7  Colo.  483. 

Connecticut.  —  Russell  v.  Tuttle,  2  Root 
(Conn.)  22;  Ives  v.  Carter,  24  Conn.  392;  Wat- 
son v.  Atwood,  25  Conn.  313;  Hart  v.  Tall- 
maige,  2  Day  (Conn.)  381,  2  Am.  Dec.  105. 

Delaware.  —  Grier  v.  Dehan,  5  Houst.  (Del.) 
401. 

Florida. — Williams  v.  McFadden,  23  Fla. 
143,  11  Am.  St.  Rep.  345. 

Georgia.  — Green  v.  Bryant,  2  Ga.  66;  Ter- 
rell v.  Bonnet,  18  Ga.  404;  Bennett  v.  Terrill, 
20  Ga.  83;  Slade  v.  Little,  20  Ga.  371. 

Illinois.  —  Weatherford  v.  Fishback,  4  111. 
170;  Eames  v.  Morgan,  37  111.  260;  Wheeler  v. 
Randall,  48  111.  182;  Hiner  v.  Richter,  51  111. 
299;  Merwin  v.  Arbuckle,  81  111.  501;  Endsley 
v.  Johns,  120  111.  469,  60  Am.  Rep.  572;  Keith 
v.  Goldston,  22  111.  App.  457. 

Indiana. — State  Bank  v.  Hamilton,  2  Ind. 
457;  Hull  v.  Kirkpatrick,  4  Ind.  637;  Huntz\ 
Blmton,  89  Ind.  38;  Nysevvander  v.  Lowman, 
124  Ind.  584. 

Iowa.  —  Phelps  v.  James,  79  Iowa  262; 
Stanhope  v.  Swafford,  80  Iowa  45. 

Kansas.  —  Claggett  v.  Crall,  12  Kan.  393; 
Davis  v.  Jenkins,  46  Kan.  19;  Kansas  Refrig- 
erator Co.  v.  Pert,  3  Kan.  App.  364. 

Kentucky.  —  Hughes  v.  Robertson,  1  T.  B. 
Mon.  (Ky.)  215,  15  Am.  Dec.  104;  Ball  v. 
Lively,  4  Dana  (Ky.)  369. 

Maine.  —  Hillman  v.  Wilcox,  30  Me.  170; 
Mirtin  v.  Jordan,  60  Me.  531;  Atwood  v. 
Chapman,  68  Me.  38,  28  Am.  Rep.  5;  Buck 
v.  Leach,  69  Me.  484;  Rhoda  v.  Annis,  75  Me. 
17,  46  Am.  Rep.  354. 

Maryland.  —  Pendergast  v.  Reed,  29  Md. 
398,  96  Am.  Dec.  539;  McAleer  v.  Horsey,  35 
Md.  439;  Buschman  v.  Codd,  52  Md.  202. 

Massachusetts.  —  Medbury  v.  Watson,  6  Met. 
(Mass.)  246,  39  Am.  Dec.  726;  Brown  v. 
Castles,  11  Cush.  (Mass.)  348:  Litchfield  v. 
Hutchinson,  117  Mass.  195;  Sweets.  Kimball, 
166  Mass.  332. 

Michigan.  —  Beebe  i/Knapp,  28  Mich.  53; 
Stone  v.  Covell,  29  Mich.  359;  Hudnut  v.  Gard- 
ner, 59  Mich.  341. 

Minnesota.  —  Burr  v.  Willsoh,  22  Minn.  206; 
Humphrey  v.  Merriam,  32  Minn.  197;  Busterud 
v.  Farrington,  36  Minn.  320;  Haven  v.  Neal, 
43  Minn.  315;  Hedin  v.  Minneapolis  Medical, 
etc.,  Institute,  62  Minn.  146,  54  Am.  St.  Rep. 
628. 


Mississippi.  —  See  Cartwright  v.  Carpenter, 
7  How.  (Miss.)  328,  40  Am.  Dec.  66. 

Missouri.  —  Nauman  v.  Obeile,  90  Mo.  666; 
Cottrill  v.  Krum,  100  Mo.  397,  18  Am.  St.  Rep. 
549:  McBeth  v.  Craddock,  28  Mo.  App.  380; 
Shinnabarger  v.  Shelton,  41  Mo.  App.  147; 
Atchison  County  Bank  v.  Byers,  139  Mo.  627. 

Nebraska.  —  Jones  v.  Edwards,  1  Neb.  170; 
Phillips  v.  Jones,  12  Neb.  213;  Runge  v. 
Brown,  23  Neb.  817. 

New  Hampshire.  —  Mahurin  v.  Harding,  28 
N.  H.  128,  59  Am.  Dec.  401;  Page  v.  Parker, 
40  N.  H.  47,  43  N.  H.  363,  80  Am.  Dec.  172; 
Newell  v.  Horn,  45  N.  H.  421;  Bradbury  v. 
Haines,  60  N.  H.  123;  Cain  v.  Dickenson,  60 
N.  H.  371. 

New  Jersey. — Journey  7/.  Hunt,  1  N.  J.  L. 
274,  1  Am.  Dec.  202;  Decker  v.  Hardin.  5  N. 
J.  L.  668;  Wise  z:  Fuller,  29  N.  J.  Eq.  257. 

New  York.  —  Upton  v.  Vail,  6  Johns.  (N.  Y.) 
181,  5  Am.  Dec.  210;  Benton  z\  Pratt,  2  Wend. 
(N.  Y.)385,  20  Am.  Dec.  623;  Culver  v.  Avery, 
7  Wend.  (M.  Y.)  380,  22  Am.  Dec.  586;  White 
v.  Merritt,  7  N.  Y.  352,  57  Am.  Dec.  527;  Rice 
v.  Manley,  66  N.  Y.  82,  23  Am.  Rep.  30; 
Rohrschneider  v.  Knickerbocker  L.  Ins.  Co., 
76  N.  Y.  216,  32  Am.  Rep.  290;  Miller  v.  Bar- 
ber, 66  N.  Y.  558;  Krumm  v.  Beach,  96  N.  Y. 
398;  Schwenk  v.  Naylor,  102  N.  Y.  683,  2  N. 
Y.  St.  Rep.  477. 

North  Carolina.  —  Brown  v.  Gray,  6  Jones  L. 
(51  N.  Car.)  103,  72  Am.  Dec.  563;  Lunn  v. 
Sherrrer,  93  N.  Car  164. 

Ohio.  —  Wells  v.  Cook,  16  Ohio  St.  67,  88 
Am.  Dec.  436;  McCracken  v.  West,  17  Ohio  16. 

Pennsylvania.  —  Boyd  v.  Browne,  6  Pa.  St. 
310;  Cox  v.  Highley,  100  Pa.  St.  249;  Hexter 
v.  Bast,  125  Pa.  St.  52,  11  Am.  St.  Rep.  874. 

Tennessee.  —  Gibbs  v.  Odell,  2  Cold  w.  (Tenn.) 
132;  Baker  v.  Seahorn,  1  Swan  (Tenn.)  54,  55 
Am.  Dec.  724;  Gwinther  v.  Gerding,  3  Head 
(Tenn.)  197;  Allison  v.  Tyson,  5  Humph. 
(Tenn  )  449. 

Texas.  —  Routh  v.  Caron,  64  Tex.  289. 
Vermont.  —  Paddock  v.  Fletcher,  42  Vt.  389; 
Childs  v.  Merrill,  63  Vt.  463. 

Virginia.  —  Brown  v.  Shields,  6  Leigh  (Va.) 
440;  Lowe  v.  Trundle,  78  Va.  65. 

Washington.  —  Phinney  Hubbard,  2 

Wash.  Ter.  369. 

Wisconsin.  —  McNaughton  v,  Conklings,  9 
Wis.  316;  Birdsey  -j.  Butterfield,  34  Wis.  52; 
Simmons  u.  Aldrich,  41  Wis.  241. 

1.  Representations  Relating  to  Real  Property. 
—  Bostwick  v.  Lewis,  1  Day  (Conn.)  250,  2 
Am.  Dec.  73;  Journey  v.  Hunt,  I  N.  J.  L.  274, 
1  Am.  Dec.  202;  Culver  v.  Avery,  7  Wend.  (N. 
Y.)  380,  22  Am.  Dec.  586.  See  supra,  this  title, 
False  Representations  —  In  General. 
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sustained  in  consequence  of  the  fraud.1 

(2)  Retention  of  Property  or  Other  Consideration.  —  It  necessarily  follows 
from  this  that  when  a  person  who  has  been  drawn  into  a  purchase  or  other 
contract  by  fraud  does  not  seek  to  rescind  the  same,  but  merely  seeks  to 
recover  the  damages  sustained  by  reason  of  the  fraud,  he  is  not  required  to 
return  or  offer  to  return  what  he  has  received  under  the  contract.  He  may 
retain  the  same  and  recover  his  damages.2 

Thus  a  Purchaser  of  Goods  may  retain  the  goods  and  still  recover  damages  for 
fraud  on  the  part  of  the  seller  by  which  he  was  induced  to  make  the  purchase.* 

And  the  Purchaser  of  Land  who  has  been  induced  to  purchase  by  the  fraud  of 
the  vendor  may  recover  damages  for  the  fraud,  notwithstanding  he  retains  the 
land.4 

(3)  Effect  of  Warranty.  —  The  fact  that  there  was  an  express  or  implied 
warranty  on  the  sale  of  property,  so  that  an  action  for  breach  of  warranty 
will  lie,  will  not  prevent  the  purchaser  from  waiving  the  warranty  and  main- 
taining an  action  of  deceit,  if  the  seller  knew  that  the  warranty  was  false,  or 
was  otherwise  guilty  of  a  fraud.5 

(4)  Effect  of  Promise  by  Party  Defrauding.  —  If  the  fraud  by  which  a  party 
is  induced  to  enter  into  a  contract  consists  in  part  of  a  promise,  the  party 
defrauded  is  not  restricted  to  an  action  on  the  promise,  but  may  bring  an 
action  of  deceit  to  recover  damages  for  the  fraud.6 


1.  May  Affirm  Contract  and  Sue  for  Damages.  — 

Andrews  v.  Jackson,  168  Mass.  266;  Haven  v. 
Neal,  43  Minn.  315;  Shinnabarger  v.  Shelton. 
41  Mo.  App.  147. 

Most  of  the  other  cases  cited  in  the  note 
preceding  are  to  this  effect. 

2.  May  Eetain  What  Was  Received  under  the 
Contract — England.  —  Campbell  v.  Fleming,  1 
Ad.  &  El.  40,  28  E.  C.  L.  29. 

United  States.  —  Withers  v.  Greene,  9  How. 
(U.  S.)  233. 

Alabama.  —  Ward  v.  Reynolds,  32  Ala.  393. 

Arkansas.  —  Plant  v.  Condit,  22  Ark.  454, 
distinguishing  Johnson  v.  McDaniel,  15  Ark. 
113;  Goodwin  v.  Robinson,  30  Ark.  535;  Mat- 
lock v.  Reppy,  47  Ark.  148. 

Colorado.  —  Lilley  v.  Randall,  3  Colo.  298; 
Herfort  v.  Cramer,  7  Colo.  483,  cited  in  Marriott 
v.  Clise,  12  Colo.  565. 

Indiana.  —  McQueen  v.  State  Bank,  2  Ind. 
413;  Hess  v.  Young,  59  Ind.  379;  St.  John  v. 
Hendrickson,  81  Ind.  350;  Hunt  v.  Blanton, 
89  Ind.  38;  Johnson  v.  Culver,  116  Ind.  278; 
Nysewander  v.  Lowman,  124  Ind.  584. 

Maryland. — Groff  v.  Hansel,  33  Md.  166; 
McAleer  v.  Horsey,  35  Md.  439. 

Massachusetts.  —  Harrington  v.  Strattonv  22 
Pick.  (Mass.)  511;  Andrews  v.  Jackson,  168 
Mass.  266. 

Michigan.  — Jewett  v.  Petit,  4  Mich.  508. 

Minnesota. —  Haven  v.  Neal,  43  Minn.  315. 

Missouri.  —  Parker  v.  Marquis,  64  Mo.  38; 
Nauman  v.  Oberle,  90  Mo.  666;  Brownlow  v. 
Wollard,  61  Mo.  App.  124. 

New  York.  —  Allaire  v.  Whitney,  I  Hill  (N. 
Y.)  486,  4  Den.  (N.  Y.)  555,  1  N.  Y.  305;  New- 
bery  v.  Garland,  31  Barb.  (N.  Y.)  128;  Gould 
v.  Cayuga  County  Nat.  Bank,  99  N.  Y  333; 
Thomson  v.  Sanders,  118  N.  Y.  252;  Vail  v. 
Reynolds,  118  N.  Y.  297;  Mclntyre  v.  Buell, 
132  N.  Y.  192. 

Texas.  —  Grabenheimer  v.  Blum,  63  Tex. 
369;  Wintz  v.  Morrison,  17  Tex.  372,  67  Am. 
Dec.  658. 


Vermont.  —  Mallory  v.  Leach,  35  Vt.  156,  82 
Am.  Dec.  625. 

Wisconsin.  —  Burnham  v.  Mitchell,  34  Wis. 
117. 

And  see  infra,  this  section,  Waiver  of  Right 
to  Recover  Damages. 

"  This  doctrine,"  said  the  Indiana  court,  "  is 
as  well  established  as  any  within  the  whole 
range  of  the  law."  Nysewander  v.  Lowman, 
124  Ind.  584. 

3.  Sales  of  Goods. —  Herfort  v.  Cramer,  7 
Colo.  483;  Nysewander  v.  Lowman,  124  Ind. 
584;  Andrews  v.  Jackson,  168  Mass.  266.  And 
see  the  other  cases  cited  in  the  note  preceding. 

Upon  a  sale  on  fraudulent  .representations, 
where  a  note  is  given  for  the  pi  ice,  the  vendee 
may  affirm  the  contract,  and  sue  for  his  dam- 
ages before  the  note  is  due.  Gray  v.  Rich,  10 
Ind.  430;  Kimball  v.  Cunningham,  4  Mass. 
502,  3  Am.  Dec.  230. 

4.  Sales  of  Land.  —  Salm  v.  Israel,  74  Iowa 
3I4. 

In  Krumm  v.  Beach,  96  N.  Y.  398,  it  was 
held  that  a  vendee  of  real  estate,  who  was  in- 
duced to  purchase  by  means  of  false  represen- 
tations, has  an  election  of  remedies;  that  he 
may  rescind  the  contract,  and  after  an  offer  to 
reconvey,  recover  back  the  consideration  paid, 
or  he  may  retain  the  land  and  recover  dam- 
ages for  the  fraud. 

5.  Effect  of  Warranty.  —  Wallace  v.  Jarman, 
2  Stark.  163,  3  E.  C.  L.  360;  Winter  v.  Bandel, 
30  Ark.  362;  Ives  v.  Carter,  24  Conn.  392; 
Larey  v.  Taliaferro,  57  Ga.  443;  Hillman  v. 
Wilcox,  30  Me.  170;  Mahurin  v.  Harding,  28 
N.  H.  128,  59  Am.  "Dec.  401;  Indianapolis, 
etc.,  R.  Co.  v.  Tyng,  63  N.  Y.  653,  affirming  2 
Hun  (N.  Y.)  311. 

6.  Promise  by  Party  Defrauding  Does  Not  Bar 
Action.  —  Thus,  in  Wallace  v.  jarman,  2  Stark. 
163,  3  E.  C.  L.  360,  Lord  Ellenborou^h  held 
that  the  purchaser  of  a  warranted  but  worth- 
less watch,  might  maintain  an  action  for  the 
deceit,  although  there  was  a  stipulation  that, 
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(5)  Effect  of  Covenants  in  Deed.  —  The  same  is  true  in  the  case  of  a  sale 
and  conveyance  of  land  with  covenants.  The  covenants  in  the  deed  will  not 
prevent  the  grantee  from  maintaining  an  action  of  deceit  for  fraud  on  the  part 
of  the  vendor.1 

(6)  Recoupment  or  Counterclaim  in  Action  on  Contract.  —  When  the  fraud 
for  which  it  is  sought  to  recover  damages  is  connected  with  a  contract  as  an 
inducement,  the  party  injured,  instead  of  taking  the  initiative  and  bringing  an 
action  of  deceit,  may  in  most  jurisdictions  wait  until  the  other  party  sues  him 
on  the  contract,  and  then  recover  his  damages  by  way  of  recoupment  or  coun- 
terclaim.2 

In  Action  for  Price  of  Property  Sold.  —  Thus,  in  most  jurisdictions,  in  an  action 
against  the  purchaser  of  property  to  recover  the  price,  or  on  a  note  given  for 
the  price,  he  may  recover  by  way  of  recoupment  or  counterclaim  the  damages 
sustained  by  reason  of  the  seller's  false  and  fraudulent  representations  with 
respect  to  the  property.3 

(7)  Waiver  of  Right  to  Recover  Damages.  —  A  person  who  has  been  injured 
by  the  fraud  of  another  may  waive  his  right  to  maintain  an  action  or  counter- 
claim for  the  damages  sustained,  just  as  he  may  waive  any  other  cause  of 
action,  and  he-  may  do  so  by  his  conduct  as  well  as  expressly.4  It  is  not 
always  an  easy  matter,  however,  to  say  what  will  constitute  a  waiver,  and 
some  of  the  decisions  are  in  conflict. 

Action  on  Contract.  —  A  person  who  has  been  induced  to  sell  goods,  or  enter 
into  any  other  contract,  by  fraud,  may  waive  the  tort  and  sue  on  the  contract, 
and  if  he  does  sue  on  the  contract  with  full  knowledge  of  the  fraud,  he  waives 
the  fraud  and  cannot  afterwards  sue  for  damages.5 


if  he  disliked  it,  he  might  exchange  it  for  one 
of  equal  value. 

And  in  Ives  v.  Carter,  24  Conn.  392,  it  was 
held  that  where  a  fraud  in  the  sale  of  an  inter- 
est in  a  copartnership  was  effected  in  part  by- 
means  of  a  promise,  made  by  the  vendor  to 
the  purchaser  at  the  time  of  the  sale,  that  if 
the  latter  would  purchase  such  interest  at  a 
stipulated  sum,  and  it  should  not  turn  out  as 
represented,  he  would  make  it  all  right,  the 
purchaser  might  maintain  an  action  either 
upon  the  promise,  or  for  the  fraud. 

1.  Effect  of  Covenants  in  Deed.  —  Gwinther  v. 
Gerding,  3  Head  (Tenn.)  197. 

2.  Recoupment  or  Counterclaim  for  Damages  — 
England.  —  Mullett  v.  Mason,  L.  R.  I  C.  P.  559; 
Davis  v.  Hedges,  L.  R.  6  Q.  B.  687. 

United  States.  —  Withers  v.  Greene,  9  How. 
(U.  S.)  213;  Van  Buren  v.  Digges,  11  How.  (U. 
S.)46i;  Winder  v.  Caldwell,  14  How.  (U.  S.) 
434;  Lyon  v.  Bertram,  20  How.  (U.  S.)  149; 
Florida  R.  Co.  v.  Smith,  21  Wall.  (U.  S.)  255; 
Marsh  v.  McPherson,  105  U.  S.  709;  Dushane 
v.  Benedict,  120  U.  S.  630. 

Alabama.  —  Ward  v.  Reynolds,  32  Ala.  393. 

Arkansas.  —  Wheat  v.  Dotson,  12  Ark.  699; 
Desha  v.  Robinson,  17  Ark.  246;  Goodwin  v. 
Robinson,  30  Ark.  535;  Johnson  v.  St.  Louis 
Butchers'  Supply  Co.,  60  Ark.  387. 

Colo rado.  —  Lilley  v.  Randall,  3  Colo.  298; 
Herfort  v.  Cramer,  7  Colo.  483.  \ 

Illinois.  —  Ruff  v.  Jarrett,  94  111.  475. 

Indiana.  —  Rose  v.  Wallace.  11  Ind.  112. 

Iowa.  —  Teachout  v.  Van  Hoesen,  76  Iowa 
113,  14  Am.  St.  Rep.  206. 

Massachusetts.  —  Harrington  v.  Stratton,  22 
Pick.  (Mass.)  510;  Sawyer  v.  Wiswell,  9  Allen 
(Mass.)  39;  Bradley  v.  Rea,  14  Allen  (Mass.) 
20. 


Mississippi.  —  Estell  v.  Myers,  54  Miss.  174. 
Missouri.  —  Hitchcock  v.  Baughan,  36  Mo. 
App.  216;    Brockhaus   v.  Schilling,  52  Mo. 
App.  73- 

New  York.  —  Van.  Epps  v.  Harrison,  5  Hill 
(N.  Y.)  63,  40  Am.  Dec.  314. 

Wisconsin.  —  Birdsey  v.  Butterfield,  34  Wis. 

52- 

For  a  full  general  treatment  of  this  question, 
see  the  title  Set-Off,  Recoupment,  and  Coun- 
terclaim. 

Counterclaim  in  Action  to  Enforce  Mortgage  for 
Price.  —  Johnson  v.  St.  Louis  Butchers'  Supply 
Co.,  60  Ark.  387. 

3.  In  Action  for  Price  of  Property.  —  Dushane 
v.  Benedict,  120  U.  S.  630;  Goodwin  v.  Robin- 
son, 30  Ark.  540;  Rose  v.  Wallace,  n  Ind. 
112;  Harrington  v.  Stratton,  22  Pick.  (Mass.) 
510;  Sawyer  v.  Wiswell,  9  Allen  (Mass.)  39; 
Bradley  v.  Rea,  14  Allen  (Mass.)  20;  Brock- 
haus v.  Schilling,  52  Mo.  App.  73;  Birdsey  v. 
Butterfield,  34  Wis.  52.  See  also  the  other 
cases  cited  in  the  note  preceding. 

In  England,  this  is  only  allowed  so  far  as  it 
affects  the  value  of  the  goods  sold,  or  of  the 
work  done.  Davis  v.  Hedges,  L.  R.  6  Q.  B. 
687,  and  cases  there  cited.  But  in  this  country 
the  courts,  in  order  to  avoid  circuity  of  action, 
have  gone  further,  and  have  allowed  the  de- 
fendant to  recoup  damages  suffered  by  him  for 
any  fraud,  breach  of  warranty,  or  negligence, 
of  the  plaintiff,  growing  out  of  and  relating 
to  the  transaction  in  question.  Dushane  v. 
Benedict,  120  U.  S.  630. 

4.  Waiver  of  Right  to  Maintain  Action  for 
Damages.  —  See  Nounnan  v.  Sutter  County 
Land  Co.,  81  Cal.  I. 

5.  Waiver  by  Suing  on  the  Contract.  —  Furry 
v.  O'Connor,  1  Ind.  App.  573. 

169  Volume  XIV. 


Effect  and  Remedies. 


FRAUD  AND  DECEIT. 


Bemedies  at  Law. 


Rescission.  —  It  has  been  said  that  rescission  of  a  contract  or  sale  for  fraud  is 
a  waiver  of  the  right  to  recover  damages,  as  an  action  for  damages  proceeds 
upon  an  affirmance  of  the  contract.1  This,  however,  is  not  always  true. 
Rescission  will  bar  an  action  for  damages,  when  the  only  damage  sustained  is 
in  not  getting  what  was  bargained  for,  and  no  special  damages  have  been 
sustained.3  But,  according  to  the  better  opinion,  if  any  special  damages  have 
been  sustained,  so  that  the  party  defrauded  is  damaged  notwithstanding  the 
rescission,  his  rescission  of  the  contract  will  not  bar  a  recovery  of  such  special 
damages.3 

Affirmance  of  Contract.  —  It  has  been  said  broadly  that  where  a  party  to  a  con- 
tract, with  full  knowledge  of  fraud  on  the  part  of  the  other  party,  declines  to 
repudiate  the  same,  and  fully  and  expressly  ratifies  it,  he  cannot  maintain  an 
action  for  damages.4  This  dictum,  however,  cannot  be  sustained  without 
qualification,  nor  as  a  general  rule ;  for  it  is  well  settled,  as  already  shown, 
that  a  party  who  has  been  induced  by  fraud  to  enter  into  a  contract  has  the 
right  either  to  rescind  the  contract  and  be  placed  in  statu  quo,  or  to  stand  by 
the  same  and  recover  damages.5  It  is  clear,  therefore,  that  a  mere  affirmance 
of  the  contract,  or,  what  amounts  to  an  affirmance,  the  retention  of  money  or 
property  received  under  it,  though  with  the  fullest  knowledge  of  the  fraud,  is 
not  a  waiver  of  the  right  to  recover  damages  for  the  fraud.6 

Circumstances  Showing  Intention  to  Waive  Fraud.  —  If  the  conduct  of  a  party  who 
has  been  induced  by  fraud  to  enter  into  a  contract  is  such  as  clearly  to  show 
an  intention  to  waive  the  fraud,  an  action  for  damages  will  be  barred,  and 
such  intention  may  be  manifested  in  many  ways.7 

Performance  of  Contract  After  Discovery  of  the  Fraud.  —  While,  as  shown  in  a  previ- 
ous paragraph,  mere  affirmance  of  a  contract  and  retention  of  the  considera- 
tion will  not  of  itself  operate  as  a  waiver  of  the  right  to  recover  damages  for 
fraud,8  affirmance  and  performance  of  the  contract,  with  full  knowledge  of  the 
fraud,  will  operate  as  a  waiver,  if  the  circumstances  of  the  affirmance  and  per- 
formance show  an  indention  to  waive  the  fraud.9    The  circumstances  must 


1.  Rescission  as  a  Waiver  of  the  Eight  to  Dam- 
ages.—  Roome  v.  Jennings,  2  Misc.  Rep.  (N. 
Y.  C.  PL)  259. 

2.  If  the  seller  of  goods,  for  example,  re- 
scinds the  sale  because  of  fraud  on  the  pari  of 
the  buyer,  and  retains  the  property  sold,  or  re- 
covers it  from  the  buyer,  he  cannot  also  sue 
for  damages,  in  the  absence  of  any  special 
damage,  because  he  is  in  the  same  position  as 
if  the  sale  had  never  been  made.  Roome  v. 
Jennings,  2  Misc.  Rep.  (N.  Y.  C.  PI.)  259. 

See  the  title  Sales. 

8,  Rescission  Not  a  Waiver.  —  See  Atlanta, 
etc.,  R.  Co.  v.  Hodnett,  29  Ga.  461;  Nash  v. 
Minnesota  Title  Ins.,  etc.,  Co.,  163  Mass.  574, 
47  Am.  St.  Rep.  489;  Warren  v.  Cole,  15  Mich. 
265;  Lenox  v.  Fuller,  39  Mich.  268. 

4.  Affirmance  of  Contract  as  a  Waiver  of  Right 
to  Recover  Damages.  —  St.  John  v.  Hendrickson, 
81  Ind.  350. 

In  Junkins  v.  Simpson,  14  Me.  364,  it  was 
held  that  a  person  who  has  exchanged  prop- 
erty with  another  may  either  rescind  and  re- 
cover his  property,  or  affirm  it  and  sue  for 
damages,  but  that  he  cannot  rescind  and  re- 
claim his  property,  and  at  the  same  time  treat 
the  contract  as  in  force  for  the  purpose  of 
recovering  damages. 

5.  See  the  first  paragraph  supra,  under  this 
section. 

6.  Arkansas.  —  Matlock  v.  Repoy,  47  Ark. 
148. 

Colorado.  —  Lilley  v.  Randall,  3  Colo.  298. 


Florida.  —  Williams  v.  McFadden,  23  Fla. 
143,  11  Am.  St.  Rep.  345. 

Indiana.  —  Hunt  v.  Blanton,  89  Ind.  38; 
Nysewander  v.  Lowman,  124  Ind.  584. 

Maryland.  —  Groff  v.  Hansel,  33  Md.  166; 
McAleer  v.  Horsey,  35  Md.  439. 

Minnesota.  —  Hav»o  v.  Neal,  43  Minn.  315. 

Missouri.  —  Parker  v.  Marquis;  64  Mo.  38; 
Nauman  v.  Oberle,  90  Mo.  666. 

New  York.  —  Allaire  v.  Whitney,  I  Hill  (N. 
Y.)  484;  Whitney  v.  Allaire,  4  Den  (N.  Y.)  554; 
1  N.  Y.  305;  New  York  Land  Imp.  Co.  v. 
Chapman,  118  N.  Y.  289. 

Texas.  —  Grabenheimer  v.  Blum,  63  Tex. 
369- 

Vermont.  —  Mallory  v.  Leach,  35  Vt.  156,  82 
Am.  Dec.  625. 

And  see  supra,  this  section,  Retention  of 
Property  or  Other  Consideration. 

7.  Conduct  Showing  Intention  to  Waive.  —  See 
Nounnan  v.  Sutter  County  Land  Co.,  81  Cal. 
1;  St.  John  v.  Hendrickson,  81  Ind.  350. 

8.  Performance  of  Contract  with  Intention  to 
Waive.  —  See  supra,  this  subdivision,  paragraph 
A ffirmance  of  Contract. 

9.  See  Nounnan  v.  Sutter  County  Land  Co., 
81  Cal.  1;  St.  John  v.  Hendrickson,  81  Ind.  350; 
Saratoga,  etc.,  R.  Co.  v.  Row,  24  YVend.  (N.  Y.) 
74,  35  Am.  Dec.  598. 

Acceptance   of  Property.  —  In  Thompson  v. 
Libby.  36  Minn.  287,  it  was  held  that  if  a  per- 
son who  has  been  induced  by  fraud  and  de- 
ceit to  enter  into  an  executory  contract  for  the 
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show  such  an  intention,  for  it  is  only  on  the  ground  that  there  was  such  an 
intention  that  affirmance  can  be  regarded  as  a  waiver.1 

Asking  Favors,  Making  New  Arrangement,  etc  —  The  rule  that  affirmance  of  a  con- 
tract with  knowledge  of  fraud  does  not  bar  an  action  for  damages  is  subject  to 
the  limitations  that  the  party  defrauded  must  stand  towards  the  other  party 
at  arm's  length,  must  comply  with  the  terms  of  the  contract  on  his  part,  must 
not  ask  favors  of  the  other  party  or  offer  to  perform  the  contract  on  condi- 
tions which  he  has  no  right  to  exact,  and  must  not  make  any  new  agreement 
or  engagement  respecting  it.    If  he  does  so  he  waives  the  fraud.* 

Dealing  with  Party  Defrauding. —  But  the  right  to  recover  damages  for  fraud  is 
not  necessarily  barred  merely  because  the  party  defrauded  had  other  dealings 
with  the  party  defrauding  after  discovery  of  the  fraud.3 

Offer  to  Sell  Property.  —  A  person  who  has  been  induced  to  buy  property  by 
false  and  fraudulent  representations  does  not  waive  his  right  to  recover  dam- 
ages by  offering,  after  the  purchase  of  the  property,  to  sell  it  at  the  price 
which  the  seller  represented  to  be  its  value.4 

Delay  in  Bringing  Suit.  —  Mere  delay  in  suing  to  recover  damages  for  fraud, 
without  more,  will  not  constitute  a  waiver  of  the  fraud,  unless  the  delay  is  so 


purchase  of  personal  property,  to  be  delivered 
and  paid  for  in  the  future,  discovers  the  fraud 
while  the  contract  is  still  wholly  executory, 
and  yet  thereafter  accepts  the  property  under 
the  contract,  and  uses  it,  he  cannot  maintain 
an  action  for  damages  for  the  fraud,  or  re- 
coup them  in  an  action  against  htm  for  the 
purchase  price  of  the  property. 

This  decision  can  be  sustained  only  on  the 
ground  that  acceptance  of  the  property 
shows  an  intention  to  waive  the  fraud.  See 
supra,  this  subdivision,  Retention  of  Property  or 
Other  Consideration. 

In  Haven  v.  Neal,  43  Minn.  315,  it  was 
held  that  where  a  sale  of  goods  was  effected 
by  fraud,  receipt  of  some  of  the  goods  and 
completion  of  the  contract  after  discovery  of 
the  fraud  were  no  bar  to  an  action  of  deceit. 
And  see  Mallory  v.  Leach,  35  Vt.  156,  82 
Am.  Dec.  625. 

1.  Intention  to  Waive  Must  Appear.  —  After 
stating  that  fraud  may  be  waived  by  an  ex- 
press affirmance  of  the  contract,  Judge  Coo- 
ley  said:  "  Where  an  affirmance  is  relied 
upon  it  should  appear  that  the  party  having  a 
right  to  complain  of  the  fraud  had  freely, 
and  with  full  knowledge  of  his'  rights,  in 
some  form,  clearly  manifested  his  intention 
to  abide  by  the  contract  and  waive  any  rem- 
edy he  might  have  had  for  the  deception." 
Cooley  on  Torts  505. 

See  in  support  of  this  statement  Johnson  v. 
Culver,  116  Ind.  278;  Dowagiac  Mfg.  Co.  v. 
Gibson.  73  Iowa  525;  Haven  v.  Neal,  43  Minn. 
315;  Nauman  v.  Oberle,  90  Mo.  666;  Cain  v. 
Dickenson,  60  N.  H.  371. 

Payment  of  Price.  —  Mere  payment  of  the 
pries  of  goods  purchased,  with  knowledge  of 
the  fraud  on  the  part  of  the  seller,  does  not  of 
itself  operate  as  a  waiver  of  the  right  to  re- 
cover damages  for  the  fraud.  Parker  v.  Mar- 
quis, 64  Mo.  38;  Nauman  v.  Oberle,  90  Mo. 
666;  Mills  v.  Johnson,  3  Tex.  Civ.  App.  359. 
And  see  Dowagiac  Mfg.  Co.  v.  Gibson,  73  Iowa 
525. 

Compromise  Procured  by  Fraud.  —  Where  a 
person  has  been  induced  by  fraud  to  enter 
into  a  compromise,  the  fact  that  he  retained 
what  he  has  received  under  the  agreement 


does  not  bar  an  action  for  damages  for  the 
fraud.    Grabenheimer  v.  Blum,  63  Tex.  369. 

Sale  of  Land. —  The  fact  thai  the  vendee  of 
land  took  possession  and  had  other  transac- 
tions with  the  vendor  without  expressing  dis- 
satisfaction, does  not  necessarily  estop  him 
from  bringing  an  action  for  false  representa- 
tions made  by  the  vender  in  the  sale  of  the 
land.  Williams  v.  McFadden,  23  Fla.  143,  11 
Am.  St.  Rep.  345. 

Leases. —  Where  a  petson  is  induced  by 
fraud  to  take  a  lease,  his  taking  possession  at 
the  commencement  of  the  term,  after  having 
discovered  the  fraud,  while  it  operates  as  an 
affirmance  of  the  contract  and  bars  a  subse- 
quent rescission  is  not  a  waiver  of  his  right 
to  recover  damages  occasioned  by  the  fraud. 
Whitney  v.  Allaire,  I  N.  Y.  305,  affirming  4 
Den.  (N.  Y.)  554.  And  see  Pryor  v.  Foster, 
130  N.  Y.  171.  Compare  Lack  v.  Wyckoff,  (City 
Ct.)  11  N.  Y.  St.  Rep.  678. 

Acceptance  of  Payment. —  The  acceptance  of 
a  note  for  property  purchased  under  false  rep- 
resentations, and  of  a  part  payment,  will  not 
defeat  an  action  by  the  vendor  upon  the  false 
representations,  when  the  teceipt  of  the  note 
and  money  is  accompanied  by  the  statement 
that  it  will  not  be  received  if  it  is  to  be  re- 
garded as  a  waiver.  Cain  v.  Dickenson,  60 
N.  H.  371. 

2.  Asking  Favors,  Making  New  Agreement  or 
Engagements,  etc.  —  Schmidt  v.  Mesmer,  116 
Cal.  267.  See  also  Blydenburgh  v.  Welsh, 
1  Baldw.  (U.  S.)  338;  Edwards  v.  Roberts,  7 
Smed.  &  M.  (Miss.)  544;  People  v.  Stephens, 
71  N.  Y.  527;  Negley  v.  Lindsay,  67  Pa.  St. 
217,  5  Am.  Rep.  427. 

Promise  to  Pay  Note  on  Extension.  —  If  a  per- 
son who  has  been  induced  by  fraud  to  execute 
his  note,  expressly  agrees  to  pay  the  note  if 
an  extension  is  allowed  him,  with  a  full 
knowledge  of  the  fraud,  and  in  consideration 
thereof  the  extension  is  allowed,  he  waives 
the  fraud.    Doherty  v.  Bell,  55  Ind.  205. 

3.  Subsequently  Dealing  with  Party  Defrauding. 
—  Williams  v.  McFadden,  23  Fla.  143,  11  Am. 
St.  Rep.  345. 

4.  Offer  to  Sell  Property  Not  a  Waiver.  —  Cot- 
trill  v.  Krum,  100  Mo.  397,  18  Am.  St.  Rep.  549. 
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great  as  to  entitle  the  defrauding  party  to  plead  the  statute  of  limitations.1 

Ignorance  of  the  Fraud.  —  In  order  that  performance  or  other  action  of  a  per- 
son who  has  been  induced  by  fraud  to  enter  into  a  contract  may  constitute  a 
waiver  of  his  right  of  action  for  the  fraud,  he  must  have  acted  with  full  knowl- 
edge of  the  fraud.3 

3.  Effect  and  Kemedies  in  Equity  —  a.  General  Equity  Jurisdiction  in 
CASES  OF  FRAUD.  —  Subject  to  a  few  exceptions,  courts  of  equity  exercise  a 
general  jurisdiction  to  grant  relief  in  cases  of  fraud,  concurrent  with  the  juris- 
diction of  courts  of  law.3    Sometimes  their  jurisdiction  is  exclusive.4 

b.  Exception  Where  There  Is  an  Adequate  Remedy  at  Law.  —  It 
is  a  general  rule,  however,  that  a  court  of  equity  will  not  assume  jurisdiction 
in  a  case  where  there  is  a  plain,  adequate,  and  complete  remedy  at  law,5  even 
though  fraud  is  charged  as  a  ground  of  relief.6  But  to  exclude  jurisdiction, 
it  is  not  enough  merely  to  show  that  there  is  a  remedy  at  law.  The  remedy 
must  be  plain,  adequate,  and  complete.7  The  remedy  at  law,  to  exclude 
equity  jurisdiction  in  cases  of  fraud,  may  be  either  by  an  action  brought  by 
the  person  defrauded,  or  by  defense  or  counterclaim  in  an  action  by  the  other 
party. 


1.  Delay  in  Suing  Not  a  Waiver.  —  Cottrill  v. 
Krum,  100  Mo.  397,  18  Am.  St.  Rep.  549, 
where  several  months  were  allowed  to  elapse 
before  bringing  suit. 

2.  Ignorance  of  Fraud.  —  Johnson  v.  Culver, 
116  Ind.  278. 

Thus  a  purchaser  of  cattle  does  not,  by  giving 
a  note  for  the  price,  waive  his  right  to  recoup, 
in  an  action  for  the  price,  damages  by  reason 
of  false  representations  as  to  their  weight, 
if  he  does  not  know  at  the  time  he  gives  the 
note  the  facts  rendering  such  representations 
fraudulent.    Birdsey  v.  Butterfield,  34  Wis.  52. 

3.  Equity  —  General  Jurisdiction  in  Cases  of 
Fraud  —  England.  —  Chesterfield  v.  Janssen,  2 
Ves.  125,  1  White  &  T.  Lead.  Cas.  624;  Evans 
v.  Bicknell,  6  Ves.  Jr.  182;  Ramshire  v.  Bol- 
ton, L.  R.  8  Eq.  294;  Hill  v.  Lane,  L.  R.  n 
Eq.  215. 

United  States.  —  Jones  v.  Bolles,  9  Wall.  (U. 
S.)364;  Tyler  z/.  Savage,  143  U.  S.  79;  Hancock 
v.  Cossett,  45  Fed.  Rep.  754. 

Alabama.  — Smith  v.  Robertson,  23  Ala.  312; 
Bryant  v.  Boothe,  30  Ala.  311,  68  Am.  Dec. 
117. 

Arkansas. — Crabtree  v.  Bradbury,  (Ark. 
1890)  13  S.  W.  Rep.  935;  Hankins  v.  Layne, 
48  Ark.  544. 

Connecticut.  —  Story  v.  Norwich,  etc.,  R.  Co., 
24  Conn.  94. 

Florida.  —  Ferrall  v.  Bradford,  2  Fla.  508,  50 
Am.  Dec.  293. 

Illinois.—  Truett  v.  Wainwright,  9  111.  418; 
Jamison  v.  Beaubien,  4  111.  113,  36  Am.  Dec. 
534;  Rogers  v.  Brent,  10  111.  573,  50  Am.  Dec. 
422;  Security  Trust  Co.  v.  Tarpey,  66  111. 
App.  589. 

Indiana.  —  Yost  v.  Shaffer,  3  Ind.  331,  56 
Am.  Dec.  509. 

Kentucky.  —  Pringle  v.  Samuel,  1  Litt.  (Ky.) 
43,  13  Am.  Dec.  215;  Owens  v.  Whitaker, 
Hughes  (Ky.)  123. 

Maryland.  — Zimmer  v.  Miller,  64  Md.  296. 

Massachusetts.  —  Pierce  v.  Lamson,  5  Allen 
(Mass.)  60,  81  Am.  Dec.  732;  Nathan  v.  Na- 
than, 166  Mass.  294. 

Michigan.  —  Wheeler  v.  Clinton  Canal  Bank, 
Harr.  (Mich.)  449;  Wright  v.  Hake,  38  Mich. 
532;  Wyckoff  v.  Victor  Sewing  Mach.  Co.,  43 


Mich.  309;  Tompkins  v.  Hollister,  60  Mich. 
479;  McKinney  v.  Curtiss,  60  Mich.  620. 

Mississippi.  —  Parham  v.  Randolph,  4  How. 
(Miss.)  435,  35  Am.  Dec.  403;  Rimer  v.  Dugan, 
39  Miss.  477,  77  Am.  Dec.  687;  Brewer  v. 
Harris,  2  Smed.  &  M.  (Miss.)  84,  41  Am.  Dec. 
587. 

Missouri.  —  Florida  v.  Morrison,  44  Mo. 
App.  529;  Nelson  v.  Betts,  21  Mo.  App.  219. 

New  York.  —  Bacon  v.  Bronson,  7  Johns. 
Ch.  (N.  Y.)  194,  11  Am.  Dec.  449. 

Pemisylvania.  —  Winner's  Appeal,  45  Pa.  St. 
455.  84  Am.  Dec.  505. 

Tennessee.  —  Belcher  v.  Belcher,  10  Yerg. 
(Tenn.)  132;  Woods  v.  North,  6  Humph. 
(Tenn.)  309,  44  Am.  Dec.  312. 

Texas.  —  Green  v.  Chandler,  25  Tex.  148. 
Virginia. —  Wilson  v.  Carpenter,  gl  Va. 
187;  Hull  v.  Watts,  05  Va.  10;  White  v.  Jones, 
4  Call  (Va.)  253,  2  Am.  Dec.  564;  Garland  v. 
Rives,  4  Rand.  (Va.)  282,  15  Am.  Dec.  756; 
Poore  v.  Price,  5  Leigh  (Va.)  52,  27  Am.  Dec, 
582. 

West  Virginia.  —  Crislip  v.  Cain,  19  W.  Va. 
438. 

4.  See  infra,  this  subdivision,  Exclusive- 
Jurisdiction  in  Equity. 

5.  Adequate  Eemedy  at  Law.  —  See  the  title 
Equity,  vol.  11,  p.  199. 

6.  A  Mere  Charge  of  Fraud  is  not  alone 
enough  to  require  a  court  of  equity  to  assume 
jurisdiction.  Buzard  v.  Houston,  119  U.  S. 
347;  Kramer  v.  Cohn,  119  U.  S.  355;  Young- 
blood  v.  Youngblood,  54  Ala.  486;  Miller  v. 
Welles,  23  Conn.  21;  Huff  v.  Ripley,  58  Ga. 
11;  Pratt  v.  Pond,  5  Allen  (Mass.)  59;  Miller 
v.  Scammon,  52  N.  H.  609;  Harvey  v.  Fo.sc,  5 
Leigh  (Va.)  444;  Crislip  v.  Cain,  19  W.  Va. 
438.  And  see  Parkersburg  v.  Brown,  106  U. 
S.  487. 

Whether  or  not  there  is  an  adequate  remedy 
at  law  must  be  determined  with  reference  to 
the  statutes  and  course  of  practice  in  the  par- 
ticular jurisdiction,  and  therefore  the  equity 
jurisdiction  is  not  the  same  in  all  states. 
Pratt  v.  Pond,  5  Allen  (Mass.)  59. 

7.  Doubtful,  Inadequate,  or  Incomplete  Eemedy 
at  Law.  —  Boyce  v.  Grundy,  3  Pet.  (U.  S.)  210; 
Brush  Electric  Co.'s  Appeal,  114  Pa.  St.  574; 
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Eemedy  by  Action  at  Law  —  In  General.  —  A  person  upon  whom  another  has  prac- 
ticed a  fraud  cannot  obtain  relief  or  redress  in  equity  because  of  the  fraud,  if 
the  circumstances  are  such  that  an  action  at  law  will  be  a  plain,  adequate,  and 
complete  remedy,  unless  there  is  some  ground  of  equity  jurisdiction  besides 
the  fraud.1 

Eemedy  by  Action  of  Deceit  or  Breach  of  Warranty.  —  For  this  reason  a  court  of 
equity  will  not  generally  take  jurisdiction  of  a  suit  to  recover  damages  for 
deceit,  when  the  recovery  of  damages  is  the  only  matter  involved,  but  will 
leave  the  injured  party  to  his  remedy  by  an  action  at  law  for  deceit  or  for 
breach  of  warranty.2  But  it  may  award  damages  if  other  grounds  of  equitable 
jurisdiction  exist.3  And  a  court  of  equity  will  grant  relief  by  way  of  rescis- 
sion and  cancellation  of  contracts  and  conveyances,  if  the  remedy  at  law  by 
recovery  of  damages  is  not  plain,  adequate,  and  complete.4 

Remedy  by  Action  for  Money  Had  and  Received.  —  When  money  is  obtained  by 
fraudulent  representations,  a  bill  in  equity  will  not  lie  merely  to  recover  the 
same  because  of  the  fraud,  if  there  is  an  adequate  and  complete  remedy  at  law 
by  an  action  for  money  had  and  received.5  It  is  otherwise,  however,  if  the 
remedy  at  law  is  not  adequate  and  complete.6 

Remedy  by  Action  of  Replevin  or  Trover.  —  And  a  bill  in  equity  will  not  lie  merely 
to  recover  property  obtained  by  fraudulent  representations,  or  to  recover 
damages  for  so  obtaining  it,  where  there  is  an  adequate  remedy  at  law  by  an 
action  of  replevin  or  trover.7 


Green  v.  Spaulding,  76  Va.  411.  And  see 
Miller  v.  Scammon,  52  N.  H.  610;  Boyce 
v.  Grundy,  3  Pet.  (U.  S.)  210;  Oelrichs  v. 
Spain,  15  Wall.  (U.  S.)  211;  Sherwood  v.  Sal- 
mon, 5  Day  (Conn.)  439,  5  Am.  Dec.  167;  Hol- 
den  v.  Hoyt,  134  Mass.  181 ;  Harvey  v.  Fox,  5 
Leigh  (Va.)  444. 

1.  Remedy  by  Action  at  law.  —  Evans  v. 
Bicknell,  6  Ves.  Jr.  182;  Russell  v.  Clark,  7 
Cranch  (U.  S.)8g;  Youngblood  v.  Youngblood, 
54  Ala.  486;  Huff  v.  Ripley,  58  Ga.  11 ;  Hard- 
wick  v.  Forbes,  I  Bibb  (Ky.)  212;  Miller  v. 
Scammon,  52  N.  H.  609;  Bacon  v.  Bronson,  7 
Johns.  Ch.  (N.  Y.)  201,  11  Am.  Dec.  449.  And 
see  the  other  cases  ciled  in  the  notes  following. 

2.  Remedy  by  Action  of  Deceit  —  Recovery  of 
Damages  Only  —  England.  —  Evans  v.  Bicknell, 
6  Ves.  Jr.  182. 

United  States.  —  Russell  v.  Clark,  7  Cranch 
(U.  S.)  89;  Ambler  v.  Choteau,  107  U.  S.  586; 
Buzard  v.  Houston,  119  U.  S.  347;  Ferson  v. 
Sanger,  Davies  (U.  S.)  252. 

Arkansas.  —  Peay  v.  Wright,  22  Ark.  198. 

Connecticut.  —  See  Sherwood  v.  Salmon,  5 
Day  (Conn.)  439,  5  Am.  Dec.  167. 

Georgia.  —  Huff  v.  Ripley,  58  Ga.  11. 

Kentucky.  —  Waters  v.   Mattingly,   I  Bibb 
(Ky.)  244,  4  Am.  Dec. 
Forbes,  1  Bibb  (Ky.)  212. 

Minnesota.  —  Brown  v. 
35,  74  Am.  Dec.  736. 

Mississippi.  —  See  Parham  v.  Randolph,  4 
How.  (Miss.)  435,  35  Am.  Dec.  403. 

New  Hampshire.  —  Miller  v.  Scammon,  52 
N.  H.  609. 

New  York.  —  Bacon  v.  Bronson,  7  Johns. 
Ch.  (N.  Y.)  201,  11  Am.  Dec.  449. 

West  Virginia.  —  Crislip  v.  Cain,  19  W.  Va. 
438. 

3.  Recovery  of  Damages  as  Incidental  to  Other 

Relief.  —  Ferson  v.  Sanger,  Davies  (U.  S.)  252; 
White  v.  Fratt,  13  Cal.  521;  Lawton  v.  Kit- 
tredge,  30  N.  H.  500. 


631;  Hardwick  v. 
Manning,  3  Minn. 
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Discovery.  —  The  jurisdiction  of  a  court  of 
equity  to  grant  relief  on  a  bill  for  discovery  is 
not  by  itself  ground  for  assuming  jurisdiction 
to  give  damages  for  deceit,  which  might  just 
as  well  be  recovered  in  an  action  at  law,  if  the 
means  of  ascertaining  the  facts  attainable  by 
a  bill  for  discovery  are  furnished  by  statutory 
provisions  for  compelling  the  oath  of  a  party 
to  an  action  at  law.  Miller  v.  Scammon,  52  N. 
H.  609. 

4.  Rescission  and  Cancellation.  —  Sherwood  v. 
Salmon,  5  Day  (Conn.)  439,  5  Am.  Dec. 
167. 

The  Purchaser  of  Land  may  maintain  a  suit  in 
equity  and  rescind  the  contract  and  recover 
the  purchase  money,  himself  making  recon- 
veyance of  the  properly,  notwithstanding  he 
might  maintain  an  action  of  deceit  to  recover 
damages  for  the  fraud,  as  this  would  place  the 
parties  in  their  former  condition,  whereas,  if 
the  land  should  not  be  reconveyed,  it  might 
be  difficult  to  find  the  proper  measure  of  dam- 
ages. Sherwood  v.  Salmon,  5  Day  (Conn.) 
439,  5  Am.  Dec.  167. 

Covenants  of  Warranty.  —  And  according  to 
the  better  opinion,  covenants  of  warranty, 
to  which  a  purchaser  of  land  might  resort,  do 
not  prevent  his  bringing  a  suit  in  equity  to 
rescind  because  of  false  and  fraudulent  repre- 
sentations by  the  vendor  as  to  the  title.  Par- 
ham  v.  Randolph,  4  How.  (Miss.)  435,  35  Am. 
Dec.  403;  English  v.  Benedict,  25  Miss.  167. 
Compare  Peay  v.  Wright,  22  Ark.  198;  Brown 
v.  Manning,  3  Minn.  35,  74  Am.  Dec.  736. 
And  see  the  title  Vendor  and  Purchaser. 

5.  Money  Obtained  by  Fraud  —  Remedy  by 
Action  for  Money  Had  and  Received.  —  Young- 
blood v.  Youngblood,  54  Ala.  486.  Compare 
Smith  v.  Griswold,  6  Oregon  440. 

6.  Banque  Franco-Egyptienne  v.  Brown,  34 
Fed.  Rep.  162. 

7.  Property  Obtained  by  Fraud  —  Remedy  by 
Replevin  or  Trover.  —  Huff  v.  Ripley,  58  Ga.  11. 
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Remedy  by  Ejectment  or  Writ  of  Entry.  —  A  suit  will  not  lie  to  cancel  a  deed  and 
compel  a  reconveyance  of  the  land,  on  the  ground  that  it  was  obtained  by 
fraud,  if,  under  the  statutes  of  the  particular  state,  there  is  an  adequate 
remedy  at  law  by  ejectment  or  writ  of  entry.1  Ordinarily,  however,  there  is 
no  such  remedy  at  law,  but  the  remedy  is  in  equity. 58 

Remedy  by  Defense  or  Counterclaim  at  Law.  —  As  was  stated  in  a  preceding  para- 
graph, the  remedy  at  law  need  not  necessarily  be  by  action.  It  may  be  by 
defense  or  counterclaim  in  an  action  at  law  brought  by  the  other  party.  If 
this  remedy  is  plain,  adequate,  and  complete,  a  court  of  equity  will  not  assume 
jurisdiction  merely  because  of  the  fraud.3 

Fraud  Inducing  Subscriptions  to  Stock.  —  The  doctrine  that  a  court  of  equity  will 
not  assume  jurisdiction  in  cases  of  fraud  where  there  is  an  adequate  remedy  at 
law  would  seem  to  include  a  remedy  in  equity  by  subscribers  to  stock  in  a  cor- 
poration where  the  only  matter  involved  is  the  recover)'  of  damages  for  fraud 
practiced  by  the  corporation  or  its  officers  in  obtaining  the  subsciiptions,  and 
so  it  has  been  held  in  the  United  States*  Tn  England,  however,  courts  of 
equity  have  assumed  jurisdiction  in  such  cases.5 

c.  Exclusive  Jurisdiction  in  Equity. — When  for  any  reason  courts 
of  law  cannot  grant  relief  in  a  case  of  fraud,  courts  of  equity  have  exclusive 
jurisdiction.6 

Reformation  of  Instruments.  —  At  common  law,  for  example,  the  reformation  or 
correction  of  written  instruments  was  unknown.  Courts  of  law  could  enforce 
or  reject  a  written  contract,  but  could  not  reform  it,  and  therefore  the 
reformation  of  instruments  is  within  the  exclusive  jurisdiction  of  courts  of 

equity.7 

d.  Particular  Remedies  in  Equity  —  (i)  Scope  of  Treatment.  —  There 
are  few,  if  any,  equitable-  remedies  in  cases  of  fraud  which  are  not  specially 
treated  at  length  under  the  appropriate  title  in  other  parts  of  this  work.  It  is 
unnecessary,  therefore,  to  do  more  than  mention  them  in  a  general  way  under 
this  title. 

(2)  Rescission  and  Cancellation.  —  One  of  the  principal  remedies  in  equity 
in  favor  of  one  who  has  been  induced  by  fraud  to  enter  into  a  contract  or  to 
make  a  conveyance  of  property  is  by  way  of  rescission  and  cancellation  of  the 
contract  or  conveyance.  This  is  a  proper  remedy  in  any  case  in  which  the 
party  defrauded  has  no  plain,  adequate,  and  complete  remedy  at  law.8 

1.  Remedy  by  Ejectment  or  Writ  of  Entry.  —  See  the  title  Reformation  and  Cancella- 
Pratt  v.  Pond,  5  Allen  (Mass.)  59.  And  see  tion,  where  the  correction  and  reformation  of 
Bassett  v.  Brown,  100  Mass.  355;  Warner  v.  written  instruments,  and  the  jurisdiction  of 
Bennett,  31  Conn.  468;  Messersmith  v.  Mes-  courts  of  equity  in  this  respect,  are  fully 
sersmith,  22  Mo.  369;   Moore  ?>.  Wingate,  53  treated. 

Mo.  398;  Jones  v.  St.  Louis,  etc.,  R.  Co.,  79  8.  Rescission  and  Cancellation  of  Contracts  and 

Mo.  92.  Conveyances  — England.  —  Overton  v.  Banifter, 

2.  Feret  v.  Hill,  15  C.  B.  207,  80  E.  C.  L.  3  Hare  503;  Stikeman  v.  Dawson,  1  De  G.  & 
207;  Blaney  v.  Hanks,  14  Iowa  400;  Mitchell  Sm.  90;  South  Sea  Co.  v.  Wymondsell,  3  P. 
v.  Moore,  24  Iowa  394;  Nicholson  v.  Halsey,  I  YVms.  143. 

Johns.  Ch.  (N.  Y.)4I7;  Pearsoll  v.  Chapin,  44  United  States. —  Boyce  v.  Grundy,  3  Pet.  (U. 

Pa.  St.  y.  S.)  210;   Peirsoll  v.  Elliott,  6  Pet.  (U.  S.)  95; 

3.  Remedy  by  Defense  or  Counterclaim  at  Law.  Smith  v.  Richards,  13  Pet.  (U.  S.)  26;  Veazie 
—  Harvey  v.  Fox.  5  Leigh  (Va  )  444.  v.  Williams,  8  How.  (U.  S.)  134. 

4.  See  the  title  Stock  and  Stockholders.  Alabama.  —  Bryant  v.  Boothe,  30  Ala.  311, 

5.  Arkwright  v.  Newbold,  17  Ch.  Div.  301.  68  Am.  Dec.  117. 

6.  Exclusive  Jurisdiction  of  Courts  of  Equity. —  Arkansas. — Crabtree  v.  Bradbury,  (Ark.. 
Evans  v.  Bicknell,  6  Ves.  Jr.  182;  Chesterfield  1890)  13  S.  W.  Rep.  935. 

v.  Janssen,  2  Ves.  155;   Bright  v.  Eynon,  1  Connecticut.  —  Sherwood  v.  Salmon,  5  Day 

Burr.  396;  Stent  v.  Bailis,  2  P.  Wms.  220;  Colt  (Conn.)  439,  5  Am.  Dec.  167. 

v.  Woollaston,  2  P.  Wms.  156;  Ramshire  v.  Bol-  Illinois.  — Security  Trust  Co.  v.  Tarpey,  66 

ton,  L.  R.  8  Eq.  294;   Hill  v.  Lane,  L.  R.  n  111.  App.  589. 

Eq.  215;   Hoare  v.  Bremridge,  L.  R.  14  Eq.  Indiana.  —  Yost  v.  Shaffer,  3  Ind.  331,  56 

522,  L.  R.  8  Ch.  22;  Jones  v.  Bolles,  9  Wall.  Am.  Dec.  509;  Huston  v.  Roosa,  43  Ind.  517; 

(U.  S.)  364.  Huston  v.  Schindler,  46  Ind.  38;  Hardy  v. 

7.  Reformation  of  Instruments.  —  Winnipiseo-  Brier,  gi  Ind.  91. 

gee  Paper  Co.  v.  Eaton,  64  N.  H.  234.  Maryland.  —  Zimmer  v.  Miller,  64  Md.  206. 
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Adequate  Remedy  at  Law.  —  But  if  there  is  a  remedy  at  law,  plain,  adequate, 
and  complete,  equity,  according  to  the  better  opinion,  will  not  assume  juris- 
diction.1 

(3)  Reformation  of  Instruments.  —  Where  an  agreement  is  reduced  to 
writing,  but  through  fraud  the  writing  fails  to  express  correctly  the  agreement 
as  made,  a  court  of  equity  will  reform  the  writing  in  conformity  with  the  real 
intention  of  the  parties.2  This  remedy,  however,  like  other  equitable  reme- 
dies, cannot  be  resorted  to  where  there  is  an  adequate  remedy  at  law.3 

(4)  Specific  Performance.  —  There  may  be  circumstances  under  which  a 
person  who  has  entered  into  a  contract,  or  been  induced  to  take  a  conveyance, 
by  false  and  fraudulent  representations,  may  file  a  bill  for  specific  perfoimance, 
and  thus  compel  the  other  party  to  make  his  representations  good.4 

Defense  in  Suit  for  Specific  Performance.  —  And  one  who  has  been  induced  to  enter 
into  a  contract  by  fraud  may  always  set  up  the  fraud  as  a  defense  in  a  suit 
brought  by  the  other  party  to  compel  specific  performance  of  the  contract,  if 
he  has  not  so  acted  as  to  waive  his  right  to  rescind.5 


Massachusetts. — Fuller  v.  Percival,  126  Mass. 
381;  Anthony  v.  Valentine,  130  Mass.  119; 
Commercial  Mut.  Ins.  Co.  v.  McLoon,  14  Allen 
(Mass.)  351;  Nathan  v.  Nathan,  166  Mass.  294. 

Michigan.  —  Match  v.  Hunt,  38  Mich.  6. 

Mississippi.  —  Oswald  v.  McGehee,  28  Miss. 
340;  Parham  v.  Randolph,  4  How.  (Miss.)  435, 
35  Am.  Dec.  403;  Brewer  v.  Harris,  2  Smed. 
&  M.  (Miss.)  84,  41  Am.  Dec.  587. 

New  Hampshire.  —  Strafford  v.  Welch,  59  N. 
H.  46. 

New  Jersey.  — Smith  v.  Smith,  30  N.  J.  Eq. 
5°4- 

New  York.  —  Hamilton  v.  Cummings,  1 
Johns.  Ch.  (N.  Y.)  517. 

Tennessee. — Woods  v.  North,  6  Humph. 
(Tenn.)  309,  44  Am.  Dec.  312. 

Texas.  — Green  v.  Chandler,  25  Tex.  148. 

Virginia.  —  Garland  v.  Rives,  4  Rand.  (Va.) 
282,  15  Am.  Dec.  756;  Crump  U.  S.  Mining 
Co  ,  7  Gratt.  (Va.)  352:  Grim  v.  Byrd,  32  Gratt. 
(Va.)  293;  Rorer  Iron  Co.  v.  Trout,  83  Va.  397; 
Wilson  v.  Carpenter,  91  Va.  187. 

West  Virginia.  —  Crislip  v.  Cain,  19  W.  Va. 
438. 

1.  Adequate  Remedy  at  Law. —  Phoenix  Mut. 
L.  Ins.  Co.  v.  Bailey,  13  Wall.  (U.  S.)  616. 
See  the  title  Reformation  and  Cancellation. 

The  fact  that  by  statute  the  defendant  in 
ejectment  may  set  up  an  equitable  defense  in 
his  plea  does  not  prevent  the  vendee  of  land, 
when  ejectment  is  brought  against  him  by  the 
vendor  on  his  failure  to  pay  the  purchase 
money,  from  maintaining  a  bill  in  equity  to 
rescind  the  contract,  though  he  might  set  up  a 
fraud  in  the  action  of  ejectment.  Elder  v. 
Allison,  45  Ga.  13. 

2.  Reformation  of  Instruments. —  Hancock  v. 
Cossett,  45  Fed.  Rep.  754;  Smith  v.  Jordan,  13 
Minn.  264,  97  Am.  Dec.  232;  Winnipiseogee 
Paper  Co.  z.  Eaton,  64  N.  H.  234;  Hunt  v. 
Freeman,  1  Ohio  490;  Newton  v.  Holley,  6 
Wis.  592. 

See  the  title  Reformation  and  Cancella- 
tion, where  the  correction  and  reformation  of 
written  instruments,  and  the  jurisdiction  of 
courts  of  equity  in  this  respect,  are  fully 
treated. 

3.  Adequate  Remedy  at  Law.  —  See  Jordan  v. 
Stevens,  51  Me.  78. 

4.  8uit  for  Specific  Performance.  —  Thus,  if  a 
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person  represents  that  he  holds  the  fee  simple 
title  to  land,  and  induces  another  to  purchase 
and  to  take  a  warranty  deed,  which  does  not 
convey  what  he  has  agreed  to  convey,  a  court 
of  equity  will  treat  the  deed  as  an  executory 
contract  to  convey,  the  specific  petformance  of 
which  may  be  decreed.  Adams  v.  Reed,  11 
Utah  480. 

In  the  case  of  Conrad  v.  Schwamb,  53  Wis. 
372,  the  plaintiffs  brought  an  action  to  recover 
a  tract  of  land.  A  deed  had  been  executed  to 
the  defendant.  The  grantors  intended  to  con- 
vey certain  land  in  fee,  but,  by  mistake,  it  was 
described  as  being  in  a  different  quarter  sec- 
tion. The  court  said  in  substance  The  deed, 
although  it  did  not  convey  the  land  intended, 
must  be  treated,  in  equity,  as  an  executory 
contract  10  convey  such  land.  Hence  Schwamb 
might  have  maintained  an  action  against  Fel- 
ton  to  compel  Felton  specifically  to  perform 
his  executory  contract  to  convey  the  land 
claimed,  so  far  as  he  could  perform  it. 

A  vendor  agreed  to  sell  a  certain  lot  and 
buildings  which  he  pointed  out  to  his  pur- 
chaser, but  a  part  of  which  he  fraudulently 
omitted  from  his  deed,  taking  advantage  of  the 
purchaser's  ignorance  as  to  the  description. 
The  purchaser  was  awarded  a  decree  of  spe- 
cific performance  to  compel  the  conveyance  of 
the  entire  lot.  Winans  v.  Huyck,  71  Iowa 
459- 

If  a  defendant,  at  the  time  of  the  sale  of  his 
lands  on  execution,  represents  to  the  purchaser 
that  certain  land  is  included  in  the  levy,  which 
in  fact  is  not,  such  land  passes  in  equity  by 
the  sale,  provided  the  purchaser  acted  inno- 
cently, and  a  conveyance  will  be  decreed. 
Buchanan  v.  Moore,  13  S.  &  R.  (Pa.)  304,  15 
Am.  Dec.  601. 

For  a  full  tieatment  of  this  doctrine,  see  the 
title  Specific  Performance. 

5.  Fraud  as  a  Defense  in  Suit  for  Specific  Per 
formance  —  United  States.  —  Chandler  v.  Pome- 
roy,  46  Fed.  Rep.  533;  Davis  v.  Read,  37  Fed. 
Rep.  418. 

Alabama.  —  Byars  v.  Stubbs,  85  Ala.  256. 

California.  —  Morrison  v.  Lods,  39  Cal.  381; 
Kelly  v.  Central  Pac.  R.  Co.,  74  Cal.  557,  5 
Am.  St.  Rep.  470. 

Illinois.  —  Race  v.  Weston,  86  111.  91-  Het- 
field  v.  Willey,  105  111.  286. 
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(5)  Relief  Against  Judgment  or  Decree.  —  If  a  judgment  or  decree  is 
obtained  by  fraud,  the  party  injured  may  obtain  relief  in  equity  by  an  injunc- 
tion against  enforcement  of  the  judgment  or  decree. 1  This  jurisdiction  will 
be  fully  treated  elsewhere.8 

(6)  Constructive  Trusts.  —  When  a  person  occupying  a  relation  of  trust  has 
appropriated  the  trust  property,  and  in  other  cases  where  property  real  or  per- 
sonal has  been  obtained  by  fraud,  a  court  of  equity  has  jurisdiction  of  a  suit 
to  have  the  person  so  obtaining  it  declared  a  trustee  for  the  person  entitled 
to  it.3 

(7)  Suit  for  Accounting.  —  At  common  law  an  action  of  account  would  not 
lie  against  wrongdoers.4  A  suit  in  equity,  however,  will  lie  in  many  cases  to 
compel  an  accounting  by  one  who  has  been  guilty  of  a  fraud.  Thus  it  will  lie 
against  a  trustee  who  has  fraudulently  made  a  profit  to  himself  in  the  con- 
cerns of  the  trust,5  and  the  same  doctrine  applies  to  guardian  and  ward,  and 
other  relations  of  a  similar  nature,6  and  to  principal  and  agent.7 

(8)  Equitable  Liens.  — One  who  is  induced  to  exchange  land  by  false  rep- 
resentations as  to  the  quality  or  value  of  the  property  taken  by  him  in 
exchange  may  maintain  a  suit  in  equity  to  charge  the  land  conveyed  by  him 
with  an  equitable  lien  for  the  difference  between  the  actual  value  of  the  land 
and  what  its  value  would  have  been  if  as  represented.8 

(9)  Fraud  in  Connection  with  Wills  —  Fraud  in  Procuring  Execution  of  Will.  — 
Courts  of  equity  have  no  jurisdiction  to  grant  relief  against  fraud  in  obtaining 
a  will,  whether  of  real  or  personal  property.  Though  some  of  the  early 
English  cases  are  to  the  contrary,  this  proposition  is  now  well  settled  both  in 
England  and  in  the  United  States.  The  denial  of  jurisdiction  is  based  by 
the  courts  on  the  ground  that  there  is  an  adequate  remedy  at  law,  or  on  the 
ground  that  exclusive  jurisdiction  of  the  probate  of  wills  is  vested  by  statute 
in  some  other  tribunal.9 

judgment  was  rendered.  Watts  v.  Frazer,  80 
Ala.  186. 

2.  See  the  title  Judgments  and  Decrees. 

3.  Constructive  Trusts.  —  Kennell  v.  Abbott,  4 
Ves.  Jr.  802;  Hankins  v.  Layne,  48  Ark.  544 
See  the  title  Trusts  and  Trustees. 

4.  Suit  in  Equity  for  an  Accounting.  —  Bac. 
Abr.,  Accompt,  B;  1  Story's  Eq.  Jur.,  §  446. 

5.  1  Story's  Eq.  Jur.,  §  465;  Docker  v. 
Somes,  2  Myl.  &  K.  664.  See  the  title  Trusts 
and  Trustees. 

Officers  of  Corporation.  —  A  court  of  equity 
has  jurisdiction  in  the  absence  of  statute  to 
compel  directors  to  make  satisfaction  for  any 
loss  arising  from  a  fraudulent  breach  of  trust 
or  the  wilful  neglect  of  a  known  duty.  Robin- 
son v.  Smith,  3  Paige  (N.  Y.)  222,  24  Am.  Dec. 
212.  See  the  title  Officers  and  Agents  of 
Private  Corporations. 

6.  Guardian  and  Ward,  etc.  —  1  Story's  Eq. 
Jur.,  §  465.  And  see  the  title  Guardian  and 
Warp. 

7.  Principal  and  Agent.  —  1  Story's  Eq.  Jur., 
§  467  et  sea.;  White  v.  Lincoln,  8  Ves.  Jr.  363; 
Lupton      White,  15  Ves.  Jr.  436. 

8.  Suit  to  Charge  Land  with  Equitable  Lien.  — 
Florida  v.  Morrison,  44  Mo.  App.  529;  Brad- 
ley v.  Bosley,  1  Barb.  Ch.  (N.  Y.)  125;  Coit  v. 
Fougera,  36  Barb.  (N.  Y.)  195;  Tobey  v.  Mc- 
Allister, 9  Wis.  463. 

9.  Relief  Against  Fraud  in  Obtaining  Will  — 
English  Cases  Denying  Jurisdiction.  —  Marriot 
v.  Marriot,  1  Stra.  666;  Barnesley  v.  Powel, 
1  Ves.  287;  Devenish  v.  Baines,  Pre.  Ch.  3; 
Thynn  v.  Thynn,  1  Vern.  296;    Herbert  v. 
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Iowa.  —  Mansfield  v.  Watson,  2  Iowa  ill. 

Massachusetts.  —  Boynton  v.  Hazelboom,  14 
Allen  (Mass.)  107,  92  Am.  Dec.  738. 

Michigan. —  Hicks  a.  Turck,  72  Mich.  311. 

Missouri.  —  Isaacs  v.  Skrainka,  95  Mo.  517. 

Nebraska.  — Morgan  v.  Hardy,  16  Neb.  427. 

New  fersey. — Carskaddon  v,  Kennedy,  40 
N.  J.  Eq.  259;  Miller  v.  Chetwood,  2  N.  J.  Eq. 
199. 

New  York. — Osgood  v.  Franklin,  2  Johns. 
Ch.  (N.  Y.)  1,  7  Am  Dec.  513;  Seymour  v. 
Delancey,  6  Johns.  Ch.  (N.  Y.)  222;  Best  v. 
Stow,  2  Sandf.  Ch.  (N.  Y.)  298;  Smith  v.  Stur- 
gess,  65  How.  Pr.  (N.  Y.  Supm.  Ct.)  360;  King 
v.  Knapp,  59  N.  Y.  462. 

Ohio.  —  Fuller  v.  Perkins,  7  Ohio  (pt.  ii.) 
196;  Jones  v.  Booth,  38  Ohio  St.  405. 

Pennsylvania.  —  Fisher  v.  Worrall,  5  W.  & 
S.  (Pa.)  478. 

Wisconsin.  —  Kelley  v.  Sheldon,  8  Wis.  258; 
Wells  v.  Millet,  23  Wis.  64. 

And  see  the  title  Specific  Performance. 

1.  Relief  Against  Judgment  or  Decree.  —  Crow- 
ley's Case,  2  Swanst.  22,  note  b\  Eslava  v.  Es- 
lava,  50  Ala.  32;  Lee  v.  Lee,  55  Ala.  590; 
Crane  v.  Conklin,  1  N.J.  Eq.  346,  22  Am.  Dec. 
519;  Dobson  v.  Pearce,  12  N.  Y.  165,  62  Am. 
Dec.  152;  Smith  v.  Nelson,  62  N.  Y.  286. 

But  to  justify  relief  in  equity  against  a  judg- 
ment or  decree  on  the  ground  of  fraud,  the 
fraud  must  have  been  practiced  in  the  rendi- 
tion or  procurement  of  the  judgment;  and  it  is 
not  sufficient  to  show  fraud  in  antecedent 
transactions,  which  would  have  constituted  a 
good  defense  in  the  action  or  suit  in  which  the 


Damages. 


FRAUD  AND  DECEIT. 


In  General. 


Fraud  in  Suppressing  or  Destroying  Will.  —  This  rule  does  not  apply  to  cases  of 
fraud  iu  suppressing  or  destroying  a  will.  In  such  a  case  courts  of  equity 
have  jurisdiction.1 

XIV.  Damages  —  1.  In  General.  —  The  general  rule  as  to  the  measure  of 
damages  when  a  person  is  injured  by  the  false  and  fraudulent  representations  or 
conduct  of  another  is  this :  He  is  entitled  to  recover  all  the  damages  which  were 
within  the  contemplation  of  the  parties,  or  which,  though  not  within  the  contem- 
plation of  the  parties,  were  the  necessary  or  natural  consequence  of  the  fraud  ;  * 


Lovvns,  i  Ch.  Rep.  22;  Archer  v.  Mosse, 
,2  Vern.  8;  Roberts  v.  Wynn,  1  Ch.  Rep.  236; 
'Allen  v.  M'Pherson,  1  H.  L.  Cas.  191 ;  Webb 
v.  Claverden,  2  Atk.  424;  Andrews  v.  Powys, 
2  Bro.  P.  C.  476;  Pemberton  v.  Pemberton,  13 
Ves.  Jr.  297;  Ex  p.  Fearon,  5  Ves.  Jr.  6\7,per 
Lord  Eldon;  Plume  v.  Beale,  I  P.  Wms.  388; 
Bennet  v.  Vade,  2  Atk.  324;  Anonymous,  3 
Atk.  17;  Sheffield  v.  Buckinghamshire,  1  Atk. 
628;  Barraclough  v.  Greenhough,  L.  R.  2  Q. 

B.  612;  Pinney  v.  Hunt,  6  Ch.  Div.  98;  Mel- 
uish  v.  Milton,  3  Ch.  Div.  27. 

Early  English  Cases  to  the  Contrary.  —  Goss  v. 
Tracy,  1  P.  Wms.  287,  2  Vern.  700;  Well  v. 
Thornagh,  Pre.  Ch.  123;  Maundy  v.  Maundy, 
I  Ch.  Rep.  123;  Kerrich  v.  Bransby,  7  Bro.  P. 

C.  (Toml.  ed.)  437,  reversed  in  the  House  of 
Lords,  as  has  since  been  considered  by  the  pro- 
fession, on  the  question  of  juiisdiction.  See 
Lord  Cottenham's  opinion,  in  Allen  v.  Mac- 
pherson,  I  Phil.  133,  affirming  5  Beav.  469; 
Lord  Hardwicke's  opinion  in  Batnesley  v. 
Poivel,  1  Ves.  287. 

Cases  in  the  United  States  Denying  Jurisdiction 
—  United  States.  —  Gaines  v.  Chew,  2  How. 
(U.  S.)  619;  Ellis  v.  Davis,  109  U.  S.  485; 
Broderick's  Will,  21  Wall.  (U.  S.)  503. 

Massachusetts.  —  Wolcott  v.  Wolcott,  140 
Mass.  194. 

Missouri.  —  Lyne  v.  Guardian,  I  Mo.  410,  13 
Am.  Dec.  509. 

North  Carolina.  —  Blue  v  Patterson,  1  Dev. 
&  B.  Eq.  (21  N.  Car.)  457,  30  Am.  Dec.  182; 
Trexler  v.  Miller,  6  Ired.  Eq.  (41  N.  Car.)  248. 

Tennessee.  —  Townsend  v.  Townsend,  4 
Coldw.  (Tenn.)  70,  94  Am.  Dec.  185. 

"  In  cases  of  fraud,"  said  Mr.  Justice  Mc- 
Lean, in  Gaines  v.  Chew,  2  How.  (U.  S.)  645, 
"  equity  has  a  concurrent  jurisdiction  with  a 
court  of  law,  but  in  regard  to  a  will  charged  to 
have  been  obtained  through  fraud,  this  rule 
does  not  hold.  It  may  be  difficult  to  assign 
any  very  satisfactory  reason  for  this  exception. 
That  exclusive  jurisdiction  over  the  probate 
of  wills  is  vested  in  another  tribunal  is  the 
only  one  that  can  be  given." 

Other  Tribunals  Having  Jurisdiction.  —  In 
England  the  remedy  in  case  of  fraud  in  pro- 
curing a  will  was  in  the  courts  of  common  law 
in  the  case  of  a  will  of  real  property,  and  in 
the  ecclesiastical  court  in  the  case  of  a  will  of 
personal  property.  In  1857,  by  the  statute 
of  20  &  21  Vict.,  c.  77,  a  new  tribunal,  known 
as  the  courl  of  probate,  was  erected,  and  the 
jurisdiction  of  the  ecclesiastical  court  over  de- 
cedents' estates  was  superseded. 

By  the  English  Judicature  Act  of  1873,  c.  21, 
the  Court  of  Probate  was  merged  in  the  Pro- 
bate, Divorce,  and  Admiralty  Division  of  the 
High  Court  of  Justice. 

In  the  United  States  the  exclusive  jurisdic- 
tion is  vested  by  statute  in  the  court  which  is 
14  C.  of  L. — 12 


given  jurisdiction  in  matters  of  probate.  See 
the  title  Wills. 

1.  Fraudulent  Suppression  or  Destruction  at 
Will. —  Barker  v.  Ray,  2  Russ.  63;  Tucker  v. 
Phipps,  3  Atk.  360;  Buchanan  v.  Matlock,  t 
Humph.  (Tenn.)  390,  47  Am.  Dec.  622. 

2.  Damages  or  Fraud  —  General  Rule  —  Eng- 
land.—  Wilson  v.  Dunville,  4  Ir.  L.  Rep.  249, 
6  Ir.  L.  Rep.  210;   Mullett  v.  Mason,  L.  R.  1 

C  P.  559. 

United  States.  —  Suydam  v.  Watts,  4  McLean 
(U.  S.)  162;  Dushane  v.  Benedict,  120  U.  S. 
630;  Smith  v.  Bolles,  132  U.  S.  125. 

Alabama.  —  Foster  v.  Kennedy,  38  Ala.  359, 
81  Am.  Dec.  56. 

Arkansas.  — Carvill  v.  Jacks,  43  Ark.  439. 

California.  —  Ahrens  v.  Adler,  33  Cal.  608. 

Colorado.  —  Sellar  v.  Clelland,  2  Colo.  532; 
Herfort  v.  Cramer,  7  Colo.  483. 

Connecticut.  —  Piatt  v.  Brown,  30  Conn. 
336. 

Florida.  —  Williams  v.  McFadden,  23  Fla. 
343,  11  Am.  St.  Rep.  345. 

Georgia.  —  Gaulden  v.  Shehee,  24  Ga.  438. 

Illinois.  —  Schwabacker v.  Riddle,  84  111.  517. 

Indiana.  —  Frenzel  v.  Miller,  37  Ind.  I,  IO 
Am.  Rep.  62. 

Iowa.  —  White  v.  Smith,  54  Iowa  233;  Ste- 
vens v.  Bradley,  89  Iowa  174. 

Kentucky.  —  Campbell  v.  Hillman,  15  B. 
Mon.  (Ky.)  508,  61  Am.  Dec.  195. 

Maine.  —  Quimby  v.  Carter,  20  Me.  218. 

Maryland.  —  McAleer  v.  Horsey,  35  Md. 
440;  Buschman  v.  Codd,  52  Md.  209;  Robert- 
son v.  Parks,  76  Md.  123;  Weaver  v.  Shriver, 
79  Md.  530. 

Massachusetts.  —  Tuckwell  v.  Lambert,  5 
Cush.  (Mass.)  23;  Morse  v.  Hutchins,  102 
Mass.  439;  Richards  v.  Todd,  127  |Mass.  167; 
Allen  v.  Truesdell,  135  Mass.  75. 

Michigan.  —  Briggs  v.  Brushaber,  43  Mich. 
330,  38  Am.  Rep.  187;  Jackson  v.  Armstrong, 
50  Mich.  65. 

Mississippi.  — Estell  v.  Myers,  54  Miss.  174, 
56  Miss.  800. 

Missouri.  —  Anslyn  v.  Frank,  8  Mo.  App. 
242. 

New  Hampshire.  —  Noyes  v.  Blodgett,  58  N. 
H.  502. 

New  Jersey.  —  Crater  v.  Bininger,  33  N.J. 
L.  513,  97  Am.  Dec.  737. 

New  York.  —  Benton  v.  Pratt,  2  Wend.  (N. 
Y.)  385.  20  Am.  Dec.  623;  Jeffrey  v.  Bigelow, 
13  Wend.  (N.  Y.)  518,  28  Am.  Dec.  476;  Sharon 
v.  Mosher,  17  Barb.  (N.  Y.)  518;  Looff  v.  Law- 
ton,  97  N.  Y.  478;  Pryor  v.  Foster,  130  N.  Y. 
171. 

North  Carolina.  —  Lunn  v.  Shermer,  93  N. 
Car.  164. 

Ohio.  —  Pierce  v.  Tiersch,  40  Ohio  St.  168. 
South    Carolina.  —  Parker    v.    Walker,  12 
Rich.  L.  (S.  Car.)  138. 
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and  he  can  recover  nothing  more  than  this,1  unless  the  circumstances  were 
such  as  to  render  the  other  party  liable  in  exemplary  damages.2  In  other 
words,  in  the  case  of  fraud,  as  in  the  case  of  any  other  tort  and  of  breach  of 
contract,  the  cardinal  principle  is  that  the  person  injured  is  entitled  to  receive 
compensation  for  the  injury  actually  inflicted.3 

2.  After  Rescission  of  Contract.  —  When  a  person  rescinds  a  contract  on  the 
ground  that  he  was  induced  to  enter  into  the  same  by  the  other  party's  fraud, 
and  seeks  also  to  recover  damages  for  the  fraud,  the  measure  of  his  damages 
is  not  compensation  for  any  breach  of  the  contract  by  the  other  party,  but 
compensation  for  the  injury  he  has  sustained  from  being  inveigled  into  the 
contract.4 

Recovery  of  Consideration.  —  As  between  the  parties  to  the  contract,  the  party 
rescinding  the  same  for  the  other's  fraud  may,  on  returning  what  he  has 
received,  recover  the  whole  consideration  paid  by  him ; 5  but  this  is  not  the 
rule  of  damages  where  the  action  is  against  third  persons  for  false  and  fraudu- 
lent representations  by  which  the  plaintiff  was  induced  to  enter  into  the  con- 
tract. They  are  only  liable  for  the  actual  damages  sustained  by  reason  of 
their  fraud.6 

3.  Offer  to  Make  Representations  Good.  —  After  a  right  of  action  for  false 
and  fraudulent  representations  has  accrued,  and  a  fortiori,  after  an  action  to 
recover  damages  has  been  commenced,  the  party  guilty  of  the  fraud  can 
neither  defeat  a  recovery  nor  mitigate  the  damages  by  offering  to  make  the 
representation  good.7 

4.  Damages  as  Affected  by  Ignorance  of  Falsity.  —  Since  an  action  of  deceit, 
unlike  an  action  for  breach  of  warranty,  cannot  be  maintained  on  the  ground 
of  false  representations,  unless  the  defendant  knew  of  their  falsity,  or  made 


Tennessee.  —  Brown  v.  Woods,  3  Coldw. 
(Tenn.)  183. 

Texas.  —  Wintz  v.  Morrison,  17  Tex.  372,  67 
Am.  Dec.  658. 

Virginia.  —  Rice  v.  White,  4  Leigh  (Va.)  474. 

Washington.  —  Phinney  v.  Hubbard,  2 
Wash.  Ter.  369. 

Wisconsin.  —  Gunther  v.  Ullrich,  82  Wis. 
222,  33  Am.  St.  Rep.  32. 

1.  England.  —  Corbett  V.  Brown,  8  Bing.  35, 
21  E.  C.  L.  212,  1  Moo.  &  S.  85,  5  C.  &  P.  363, 
24  E.  C.  L.  362,  1  M.  &  Rob.  108;  British,  etc., 
Tel.  Co.  v.  Albion  Bank,  L.  R.  7  Exch.  119,  20 
W.  R.  413. 

Alabama.  —  Bryant  v.  Boothe,  30  Ala.  311, 
68  Am.  Dec.  117;  Foster  v.  Kennedy,  38  Ala. 
359,  81  Am.  Dec  56. 

Delaware.  —  Grier  v.  Dehan,  5  Houst.  (Del.) 
401. 

Kentucky.  —  Campbell  v.  Hillman,  15  B. 
Mon.  (Ky.)  508,  61  Am.  Dec.  195. 

Massachusetts.  —  Dasve  v.  Morris,  149  Mass. 
188,  14  Am.  St.  Rep.  404. 

New  Jersey.  —  Crater  v.  Binninger,  33  N.  J. 
L.  513,  97  Am.  Dec.  737. 

New  York.  —  Brackett  v.  Griswold,  112  N. 
Y.  454- 

Vermont.  —  Bowman  v.  Parker,  40  Vt.  410. 
And  see  infra,  this   section,    Remote  and 
Proximate  Damages. 

2.  See  infra,  this  section,  Exemplary  Dam- 
ages. 

3.  Compensation  the  Cardinal  Principle.  —  Par- 
ker v.  Marquis,  64  Mo.  38. 

"  In  general,  the  rule  for  the  measure  of 
damages  in  cases  of  tort  maybe  said  to  be  that 
which  aims  at  actual  compensation  for  the  in- 
jury."   Per  Agnew,  J.,  in  Seely  v.  Alden,  61 


Pa.  St.  302,  100  Am.  Dec.  642.  And  see  the 
title  Damages,  vol.  8,  p.  544. 

4.  Damages  After  Rescission  of  Contract  for 
Fraud. —  Atlanta,  etc.,  R.  Co.  v.  Hodnett,  29 

Ga.  461. 

5.  Recovery  of  Consideration  on  Rescission.  — 

The  reason  of  the  rule  is  that  on  the  rescission 
of  a  contract  the  contract  is  avoided  ab  initio, 
and  the  rights  of  the  parties  in  reference  to  the 
subject  matter  are  as  if  no  contract  had  ever 
been  made.  Nash  v.  Minnesota  Title  Ins., 
etc.,  Co.,  163  Mass.  574,  47  Am.  St.  Rep.  489. 
See  also  Milliken  v.  Thorndike,  103  Mass.  3S2; 
Bassett  v.  Brown,  105  Mass.  551;  Nealon  v. 
Henry,  131  Mass.  153.  And  see  supra,  this 
title.  Effect  and  Remedies  —  Remedies  After  Re- 
scission. 

6.  Nash  v.  Minnesota  Title  Ins.,  etc.,  Co., 
163  Mass.  574,  47  Am.  St.  Rep.  489. 

7.  Effect  of  Offer  to  Make  Representations  Good. 

—  In  Nash  v.  Minnesota  Title  Ins.,  etc.,  Co., 
163  Mass.  574,  47  Am.  St.  Rep.  489,  which  was 
an  action  by  the  purchaser  of  land  against  a 
title  insurance  company  for  alleged  false  and 
fraudulent  representations  that  the  property 
was  free  from  incumbrances,  by  which  the 
plaintiff  was  induced  to  make  the  purchase,  it 
was  held  that  it  could  not  be  shown  in  mitiga- 
tion of  damages  that  the  defendant  had  pro- 
cured an  assignment  of  the  incumbrances  and 
tendered  a  discharge  of  them  to  the  plaintiff  at 
the  trial. 

The  same  would  be  true  in  case  of  an  offer 
to  make  the  representation  good,  made  before 
commencement  of  the  action.  See  Merritt  v. 
Robinson,  35  Ark.  4S3. 

As  was  shown  in  treating  of  the  necessity 
for  some  damage  or  prejudice,  false  represen- 
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them  under  circumstances  from  which  knowledge  may  be  implied,1  ignorance 
or  partial  ignorance  of  the  falsity  of  representations  is  important  in  determin- 
ing the  measure  of  damages.  The  damages  recoverable  are  such  as  result 
from  false  representations,  in  so  far  only  as  the  defendant  knew,  or  is  presumed 
to  have  known,  that  they  were  false.8 

5.  Agreement  as  to  Measure  of  Damages.  —  A  stipulation  in  a  contract  as  to 
the  measure  of  damages  in  case  representations  made  by  one  of  the  parties 
shall  prove  to  be  untrue  will  not  be  allowed  to  control  if  it  appears  that  the 
contract  was  procured  by  fraud.3 

6.  Remote  and  Proximate  Damages  —  a.  In  General.  —  The  general  rule 
that  a  person  is  not  to  be  held  responsible  in  damages  for  the  remote  conse- 
quences of  his  act,  but  only  for  such  as  are  natural  and  proximate,4  applies  as 
fully  when  it  is  sought  to  recover  damages  for  fraud  and  deceit,  as  in  any 
other  case.5 

b.  Damages  Not  Contemplated.  —  It  has  been  said  that  those  results 
of  fraud  are  proximate  which  the  wrongdoer  from  his  position  must  have 
contemplated  as  the  probable  consequence  of  his  fraud.6  By  the  weight  of 
authority,  however,  it  is  not  at  all  necessary  that  the  particular  damages  shall 
have  been  contemplated  or  intended.  It  is  enough  if  they  are  the  natural  and 
direct  consequence  of  the  fraud.  If  they  are  it  will  be  considered  that  the 
party  guilty  of  the  fraud  ought  reasonably  to  have  contemplated  them,  and 
they  may  be  recovered  whether  actually  contemplated  or  not.7 

c.  Expenditures  —  (1)  In  General.  —  When  a  person  has  been  induced 
to  enter  into  a  contract  by  the  false  and  fraudulent  representations  of  another, 
and  has  expended  money  as  the  necessary  or  natural  consequence  of  the 


tations  do  not  amount  to  fraud  for  the  pur- 
pose of  an  action  to  recover  damages,  if  they 
have  in  fact  been  made  good,  so  that  no  dam- 
age has  been  sustained.  See  supra,  this  title, 
Damage  or  Prejudice. 

1.  Measure  of  Damages  as  Affected  by  Igno- 
rance of  Falsity  of  Representations.  —  See  supra, 
this  til  I e .  Knowledge  and  Intent. 

2.  Page  v.  Parker,  43  N.  H.  363,  80  Am. 
Dec.  172.  See  also  Anslyn  v.  Frank,  8  Mo. 
App.  24.8;  Bowman  v.  Parker,  40  Vt.  410. 

3.  Effect  of  Stipulation  as  to  Damages.  —  Warn- 
baugh  v.  Bimer,  25  Ind.  368. 

4.  Remote  and  Speculative  Damages  Not  Recov- 
erable.—  See  the  title  Damages,  vol.  8,  p.  561. 

5.  England.  —  Fox  v.  Mackreth,  2  Cox  320; 
Kaye  v.  Powel,  1  Ves.  Jr.  408;  Corbett  v. 
Brown,  8  Bing.  35,  21  E.  C.  L.  212,  I  Moo. 
&  S.  85,  5  C.  &  P.  363,  24  E.  C.  L.  362,  1  M.  & 
Rob.  108;  British,  etc.,  Tel.  Co.  v.  Albion 
Bank,  L.  R.  7  Exch.  119,  20  W.  R.  413;  Hyde 
v.  Bulmer,  18  L.  T.  N.  S.  293;  Richardson  v. 
Dunn,  8  C.  B.  N.  S.  655,  98  E.  C.  L.  655,  30  L. 
J.  C.  P.  44;  Pow  v.  Davis,  1  B.  &  S.  220,  101 
E.  C.  L.  220,  7  Jur.  N.  S.  ioio,  30  L.  J.  Q.  B. 
257;  Spedding  v.  Nevell,  L.  R.  4  C.  P.  212,  38 
L.  J.  C.  P.  133. 

United  States.  —  Smith  v.  Bolles,  132  U.  S. 
125. 

Alabama.  —  Foster  v.  Kennedy,  38  Ala.  359, 
81  Am.  Dec.  56. 

California.  —  Newman  v.  Smith,  77  Cal.  22. 

Colorado.  —  Lilley  v.  Randall.  3  Colo.  298; 
Adams  v.  Schiffer,  11  Colo.  15,  7  Am.  St.  Rep. 
202. 

Illinois. — Schwabacker  :•.  Riddle,  84  111. 
517. 

Kentucky.  —  Singleton  v.  Kennedy,  9  B. 
Mon.  (Ky.)  222. 


Maine.  —  Thompson  v.  Phoenix  Ins.  Co.,  75 
Me.  55,  46  Am.  Rep.  357. 

Massachusetts.  —  Lamb  v.  Stone,  n  Pick. 
(Mass.)  527;  Dawe  v.  Morris,  149  Mass.  188, 
14  Am.  St.  Rep.  404;  Squier  v.  Pluiikett,  11 
Gray  (Mass.)  n;  Franklin  v.  Greeve,  2  Allen 
(Mass.)  519;  Bradley  v.  Fuller,  118  Mass.  239. 

Michigan.  —  Fitzsimmons  v.  Chapman,  37 
Mich.  139,  26  Am.  Rep.  508. 

Minnesota.  —  Kelly  v.  Rogers,  21  Minn.  146. 

New  Jersey.  —  Crater  v.  Binninger,  33  N.  J. 
L.  5*3,  97  Am.  Dec.  737;  Smith  v.  Duffy,  57 
N.  J.  L.  679. 

New  York.  —  Slingerland  v.  Bennett,  66  N. 
Y.  611;  Btackett  v.  Grisvvold,  112  N.  Y.  469; 
Jex  v.  Straus,  122  N.  Y.  293. 

Pennsylvania.  ■ —  High  v.  Berret,  148  Pa.  St. 
261. 

Tennessee.  —  Peyton  v.  Butler,  3  Hayw. 
(Tenn.)  141. 

Texas.  —  Greenwood  ».  Pierce,  58  Tex.  130.  ■ 

Vermont.  —  Bowman  v.  Parker,  40  Vt.  410. 

Illustrations  of  this  rule  will  be  found  in  the 
paragraphs  and  notes  following.  And  see 
supra,  this  title,  Damage  or  Prejudice  —  Causal 
Connection  Between  Fraud  and  Damage. 

6.  Damages  Not  Contemplated.  —  Crater  v. 
Binninger,  33  N.  J.  L.  518,  97  Am.  Dec.  737; 
Smith  v.  Duffy,  57  N.  J.  L.  679.  And  see 
Smith  v.  Bolles,  132  U.  S.  130. 

7.  Particular  Damage  Need  Not  Have  Been 
Contemplated  or  Intended.  —  Mullett  v.  Mason, 
L.  R.  1  C.  P.  559;  Heidenbluth  v.  Rudolph, 
152  111.  316;  Sherrod  v.  Langdon,  21  Iowa  518; 
Faris  v.  Lewis,  2  B.  Mon.  (Ky.)  375;  Marsh  v. 
Webber,  16  Minn.  418;  Estell  v.  Myers,  54 
Miss.  174,  56  Miss.  800;  Noyes  v.  Blodgett,  58 
N.  H.  502;  Jeffrey  v.  Bigelow,  13  Wend.  (K. 
Y.)  518,  28  Am.  Dec.  476. 
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fraud,  such  expenditures  should  certainly  be  taken  into  consideration  as  ele- 
ments of  damage.1  But  expenditures  that  are  not  the  direct  and  proximate 
consequence  of  the  fraud  cannot  be  included.2  These  propositions  cannot 
be  controverted,  but  the  decisions  on  the  question  are  to  some  extent  con- 
flicting, because  of  differences  of  opinion  as  to  what  expenditures  are  to  be 
considered  the  direct  and  natural  consequences  of  fraud. 

(2)  Compensation  for  Improvements.  —  In  some  cases  it  has  been  held  that 
a  person  who  has  been  induced  to  purchase  land  by  false  and  fraudulent  repre- 
sentations cannot  recover  as  part  of  his  damages  the  cost  of  improvements 
made  by  him  on  the  land.3  This,  however,  is  not  true  as  an  invariable  rule. 
If,  as  a  direct  consequence  of  the  fraud,  the  purchaser  has  sustained  loss  in 
expending  money  for  improvements,  there  is  no  reason  why  this  should  not 
be  taken  into  consideration  in  estimating  his  damages;  and  there  are  decisions 
in  favor  of  such  an  allowance.4 


1.  Expenditures  as  Elements  of  Damage  —  Eng- 
land.—  Richardson  v.  Dunn,  8  C.  B.  N.  S. 
655,  98  E.  C.  L.  655,  30  L.  J.  C.  P.  44;  Hyde 
v.  Bulwer,  18  L.  T.  N.  S.  293;  Godwin  v. 
Francis,  L.  R.  5  C.  P.  295,  39  L.  J.  C.  P.  121, 
22  L.  T.  N.  S.  338. 

United  States.  —  Smith  v.  Bolles,  132  U.  S. 
125;  Suydam  v.  Watts,  4  McLean  (U.  S.)  162. 

Alabama.  —  Bryant  7;.  Boothe,  30  Ala.  311, 
68  Am.  Dec.  117. 

Arkansas.  —  Carvill  v.  Jacks,  43  Ark.  439. 

Colorado.  — Sellar  v.  Clelland,  2  Colo.  532. 

Kentucky.  —  Singleton  v.  Kennedy,  9  B. 
Mon.  (Ky.)  222. 

Massachusetts.  —  Richards  v.  Todd,  127  Mass. 
167;  Boston,  etc.,  R.  Co.  v.  Richardson,  135 
Mass.  473. 

Mississippi.  —  Estell  v.  Myers,  54  Miss.  174, 
56  Miss.  800. 

New  Jersey.  —  Crater  v.  Binninger,  33  N.  J. 
L.  513,  97  Am.  Dec.  737. 

New  York.  —  Looff  v.  Lawton,  97  N.  Y.  478; 
Pryor  v.  Foster,  130  N.  Y.  171. 

Texas.  — Greenwood  v.  Pierce,  58  Tex.  130; 
Routh  v.  Caron,  64  Tex.  28g. 

Caring  for  Diseased  Animals.  —  Where  a  per- 
son, as  compensation  for  feeding  and  caring 
for  sheep  for  a  year,  was  to  receive  part  of  the 
wool  and  increase,  and  the  fact  that  some  of 
the  sheep  were  diseased  was  fraudulently  con- 
cealed from  him,  it  was  held  that  he  was  en- 
titled to  recover  as  damages  the  cost  in  time 
and  expense  in  caring  for  them,  including  that 
superinduced  by  the  disease,  less  his  profits 
under  the  contract.  Parker  v.  Marquis,  64 
Mo.  38. 

And  when  a  person  is  induced  by  fraud  to 
purchase  animals  infected  with  a  contagious 
disease,  which  is  communicated  to  others,  the 
expense  incurred  in  care  and  attention  re- 
quired by  reason  of  the  disease  is  a  proper  ele- 
ment of  the  purchaser's  damages.  Routh  v. 
Caron,  64  Tex.  289. 

Outlay  by  Purchaser  of  Stock  in  Corporation.  — 
In  Smith  v.  Bolles,  132  U.  S.  125,  where  the 
plaintiff  had  been  induced  by  fraud  to  pur- 
chase stock  in  a  corporation,  it  was  held  that 
he  was  entitled  to  recover,  in  addition  to  what 
he  paid  for  the  stock,  all  outlays  legitimately 
attributable  to  the  defendant's  conduct.  Com- 
pare Bowman  v.  Parker,  40  Vt.  410. 

Oil  Speculation.  —  In  Craters.  Binninger,  33 
N.  J.  L.  513,  97  Am.  Dec.  737,  where  the  plain- 
tiff had  been  induced  by  false  and  fraudulent 
representations  to  enter  into  a  speculation  in 


oil  lands,  the  plaintiff  was  allowed  to  recover 
for  the  moneys  put  into  the  scheme  by  him  in 
the  ordinary  course  of  the  business,  and  which 
were  lost,  less  the  value  of  the  interest  which 
he  retained  in  the  property  held  by  those  asso- 
ciated in  the  speculation. 

Expenditure  to  Make  Representations  Good.  — 
Where  a  person  leased  to  another  his  tight  iu 
a  water  lot  and  wharf,  and  made  false  and 
fraudulent  representations  as  to  the  territorial 
extent  of  such  right,  and  the  lessee  was 
obliged  to  pay  a  third  person  money  to  obtain 
what  the  lease  would  have  given  him  if  the 
representations  had  been  true,  it  was  held  that 
he  was  entitled  to  recover  the  amount  so  paid 
as  damages.    Whitney  v.  Allaire,  1  N.  Y.  305. 

2.  Expenditures  That  Are  Not  the  Proximat* 
Result  of  the  Fraud  —  England.  —  Hyde  v.  Bul- 
mer,  18  L.  T.  N.  S.  293;  Richardson  v.  Dunn, 
8  C.  B  N.  S.  655,  98  E.  C.  L.  655. 

United  Slates.  —  Smith  v.  Bolles,  132  U.  S. 

California.  —  Newman  v.  Smith,  77  Cal.  22. 
Kentucky.  —  Singleton    v.    Kennedy,   9  B. 
Mon.  (Ky.)  222. 

New  Jersey.  —  Crater  v.  Binninger,  33  N.  J. 
L.  513,  97  Am.  Dec.  737. 

Tennessee.  —  Peyton  v.  Butler,  3  Hayw. 
(Tenn.)  141. 

Texas.  —  Greenwood  v.  Pierce,  58  Tex.  130. 
Vermont.  —  Bowman  v.  Parker,  40  Vt.  410. 
Expense  of  Returning  Property.  —  In  Single- 
ton v.  Kennedy,  9  B.  Mon.  (Ky.)  222,  it  was 
held  that  where  a  purchaser  of  property  sends 
it  back  on  discovering  that  he  has  been  de- 
frauded by  false  representations  or  conceal- 
ment with  respect  to  the  quality,  and  sues  to 
recover  damages  for  the  fraud,  he  cannot  re- 
cover, as  part  of  the  damages,  cost  of  trans- 
portation and  other  incidental  expenses,  as 
such  damages  are  not  the  immediate  and  di- 
rect consequence  of  the  fraud. 

Expense  of  Caring  for  Property.  —  In  Newman 
v.  Smith,  77  Cal.  22,  it  was  held  that  when  a 
contract  for  the  sale  of  land  is  procured  by 
fraud,  damages  cannot  be  recovered  for  ex- 
penses in  taking  care  of  the  property. 

3.  Allowance  for  Expense  of  Expenditures  for 
Improvements.  —  See  Peyton  v.  Butler.  3  Hayw. 
(Tenn.)  141;  Greenwood  v.  Pierce,  58  Tex.  130. 

4.  Cases  Allowing  Recovery  for  Improvements. 
—  See  Carvill  v.  Jacks,  43  Ark.  455;  Bryant  v. 
Boothe,  30  Ala.  311,  68  Am.  Dec.  117. 

Further  on  this  question,  see  the  titles  Im- 
provements; Vendor  and  Purchaser. 
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(3)  Expenses  of  Suits.  —  If  bringing  or  defending  a  suit  is  one  of  the 
necessary  or  natural  consequences  of  a  fraud,  the  damages  for  the  fraud  may 
properly  include  the  necessary  costs  of  the  suit,  excluding  counsel  fees;  1  but 
such  expenditures  cannot  be  recovered  if  they  are  not  the  proximate  resull  0 
natural  consequence  of  the  fraud. *  In  some  states  the  costs  of  a  suit  to 
obtain  redress  for  the  fraud  may  be  taken  into  consideration  as  an  element  of 
damage,3  but  such  an  allowance  is  contrary  to  the  weight,  of  authority,  and  has 
been  denied  even  in  cases  in  which  exemplary  damages  were  proper.4 

d.  Avoidable  Damages.  —  It  is  the  rule  that  a  person  who  has  been 
injured  by  the  tortious  act  of  another  must  make  reasonable  effort  to  avoid 
damages  therefrom,  and  that  such  damages  as  might  have  been  avoided  by 
the  exercise  of  reasonable  diligence  on  his  part  are  not  to  be  regarded  as  the 
natural  and  probable  consequence  of  the  tort,  so  as  to  entitle  him  to  recover 
therefor.9  This  principle  applies  with  full  force  in  an  action  to  recover  dam- 
ages for  fraud.® 

Failure  of  Purchaser  to  Resell.  —  One  who  has  been  induced  to  purchase  prop- 
erty by  false  and  fraudulent  representations  is  not,  after  discovery  of  its  worth- 
lessness,  under  any  duty  to  mitigate  or  avoid  damages  by  reselling  to  a  third 
person,  though  he  may  be  able  to  do  so.7 

Buying  in  Outstanding  Title  or  Incumbrance.  —  Nor  is  the  purchaser  of  property, 
who  has  been  deceived  by  the  vendor's  false  and  fraudulent  representations  or 
concealment  with  respect  to  title  or  incumbrances,  under  any  duty  to  mitigate 
the  damages  by  buying  in  an  outstanding  title  or  incumbrance.8 

e.  Speculative  Damages.  —  In  an  action  to  recover  damages  for  fraud, 
there  can  be  no  recovery  for  the  loss  of  purely  speculative  benefits  which  can- 
not be  estimated  by  any  certain  standard.  The  damages  to  be  recoverable 
must  not  only  be  proximate,  but  they  must  also  be  such  as  can  be  clearly 
defined  and  ascertained.9 


1.  Costs  and  Expenses  of  Suits.  —  Godwin  v. 
Francis,  L.  R.  5  C.  P.  295,  39  L.  J.  C.  P.  121, 
22  L.  T.  N.  S.  338;  Hughes  v.  Graeme,  33  L. 
J.  Q.  B.  335.  12  W.  R.  857;  Spedding  v.  Nevell, 
L.  R.  4  C.  P.  212.  38  L.  J.  C.  P  133;  Randell 
v.  Tiimen,  18  C.  B.  786,  86  E.  C.  L.  786,  25  L. 
J.  C.  P.  307;  Boston,  etc.,  R.  Co.  v.  Richard- 
son, 135  Mass.  473  (specifically  referred  to  in 
a  pre/ious  note). 

2.  Cases  in  Which  Costs  of  Suits  Have  Been  Ex- 
cluded. —  Pow  v.  Davis,  1  B.  &  S.  220,  101  E. 
C.  L.  220,  7  Jur.  N.  S.  1010,  30  L.  J.  Q.  B.  257, 
9  W.  R.  611.  4  L.  T.  N.  S.  399;  Hyde  v.  Bul- 
mer,  18  L.  T.  N.  S.  293;  Richardson  v.  Dunn, 
8  C.  B.  N.  S.  655,  q8  E.  C.  L.  655;  Slingerland 
v.  Bennett,  66  N.  Y.  611. 

3.  Costs  of  Suit  to  Obtain  Redress  for  the  Fraud. 
—  Bsnnett  v.  Gibbons,  55  Conn.  450;  Ives  v. 
Carter,  24  Conn.  392;  Piatt  v.  Brown,  30 
Conn.  336. 

4.  Kelly  v.  Rogers,  21  Minn.  146.  And  see 
the  title  Damages,  vol.  8,  p.  673. 

5.  Damages  Which  Defrauded  Party  Might  Have 
Avoided.  —  See  the  title  Damages,  vol.  8,  p.  605. 

6.  Estell  v.  Myers,  54  Miss.  174,  56  Miss. 
800;  Lack  v.  Wyckoff,  (City  Ct.)  11  N.  Y.  St. 
Rep.  678;  Stafford  v.  Newsom,  9  Ired.  L.  (31 
N.  Car.)  507. 

Retaining  of  Leased  Premises  after  Discovery  of 
Lessor.  —  In  Lack  v.  Wyckoff,  (City  Ct.)  11  N. 
Y.  St.  Rep.  678,  it  was  held  that  if  the  lessee 
of  property  continues  to  occupy  the  same  after 
discovering  the  fact  that  the  lessor  has  made 
false  representations  as  to  the  condition  of  the 
premises,  instead  of  rescinding  and  abandon- 
ing the  premises,  he  cannot  recover  for  dam- 


ages sustained  by  reason  of  his  continued 
occupancy,  as  he  has  no  right  thus  to  accumu- 
late his  damages.  And  it  was  further  held 
that  it  could  make  no  difference  that  the  land- 
lord had  promised  to  remedy  the  defects. 

Pryor  v.  Foster,  130  N.  Y.  171,  is  to  some 
extent  opposed  to  this  case.  The  action  was 
brought  to  recover  damages  for  alleged  false 
and  fraudulent  representations  made  by  the 
defendant  on  leasinga  house  to  the  plaintiff,  as 
to  the  relative  capacity  of  the  furnace  therein, 
and  the  quantity  of  coal  required  to  run  the 
same.  The  plaintiff  had  continued  in  posses- 
sion after  discovering  the  fraud,  and  had  paid 
the  rent  as  it  fell  due.  It  was  held  that  he 
had  the  right  to  continue  to  occupy  the  prem- 
ises and  still  demand  all  the  damages  suffered 
through  the  defendant's  fraud,  which  were  the 
difference  in  the  rental  value  of  the  premises 
as  they  were,  and  what  their  rental  value 
would  have  been  if  as  represented.  And  see 
to  the  same  effect,  Whitney  v.  Allaire,  I  N.  Y. 
305,  affirming  4  Den.  (N.  Y.)  554. 

7.  Purchaser  Not  Bound  to  Resell  Property.  — 
Hubbell  v.  Meigs,  50  N.  Y.  481. 

8.  No  Duty  to  Buy  in  Outstanding  Title  or  In- 
cumbrance.—  Tyner  v.  Cotter,  67  Wis.  482. 
Citing  Burk  v.  Clements,  16  Ind.  132;  Elder  v.  i 
True,  32  Me.  104;  Chapel  v.  Bull,  17  Mass.  * 
221;  Norton  v.  Babcock,  2  Met.  (Mass.)  510; 
Stewart  v.  Drake,  9  N.  J.  L.  143;  Millers. 
Halsey,  14  N.  J.  L.  48;  Lloyd  v.  Quimby,  5 
Ohio  St.  265. 

9.  Speculative  Damages  Not  Recoverable. — 
Loewer  v.  Harris,  57  Fed.  Rep.  369;  Hiner 
v.  Richter,  51  III.  299;  Dawe  v.  Morris,  149 
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7.  Particular  Transactions  —  a.  Sales  of  Real  or  Personal  Property  — 
(i)  Difference  Between  Actual  Value  and  Price  Paid.  —  In  a  number  of  cases  it 
has  been  held  that  the  proper  measure  of  damages  for  false  and  fraudulent 
representations  by  the  vendor  of  real  or  personal  property,  as  to  its  value, 
quality,  location,  boundaries,  etc.,  is  the  difference  between  the  real  value  of 
the  property  and  the  price  which  the  purchaser  was  induced  by  the  fraud  to 
pay  therefor.1    This,  however,  is  not  the  prevailing  rule. 

(2)  Difference  Between  Actual  Value  and  Represented  Value.  —  By  the 
great  weight  of  authority,  in  ordinary  cases,  the  proper  measure  of  damages 
in  such  a  case,  where  the  purchaser  retains  the  property,  is  the  difference 
between  the  actual  value  of  the  property  at  the  time  of  the  sale  and  what  its 
value  would  have  been  if  the  representations  had  been  true,  for  the  purchaser 
is  entitled  to  the  full  benefits  of  his  bargain.8    This  is  clearly  the  more  rea- 


Mass.  188,  14  Am.  St.  Rep.  404;  Fitzsimmons 
v.  ChaDtnan,  37  Mich.  139,  26  Am.  Rep.  508; 
Rabinowitz  v.  Cohen,  (C.  PI.)  17  N.  Y.  Supp. 
502;  High  v.  Berret,  148  Pa.  St.  261;  Whitson 
v.  Gray,  3  Head  (Tenn.)  441.  See  also  Green 
v.  Williams,  45  111.  209. 

Damages  cannot  be  recovered  for  anxiety, 
worry,  and  harassment  arising  from  fraud  in 
procuring  contract  for  the  sale  of  land.  New- 
man v.  Smith,  77  Cal.  22. 

1.  Fraud  in  the  Sale  of  Real  or  Personal  Prop- 
erty—  England.  —  Arkwright  v.  Newbold,  17 
Ch.  Div.  301;  Peek  v.  Deiry,  37  Ch.  Div.  541; 
Twycross  v.  Grant,  2  C.  P.  Div.  469;  Hunting- 
ford  v.  Massey,  1  F.  &  F.  690. 

United  States.  —  Smith  v.  Bolles,  132  U.  S. 
125;  Atwater  v.  Whiteman,  41  Fed.  Rep.  427; 
Gla'spell  v.  Northern  Pac.  R.  Co.,  43  Fed.  Rep. 
900. 

Illinois.  —  Hiner  v.  Richter,  51  111.  299. 

Iowa.  —  Hallam  v.  Todhunter,  24  Iowa  166; 
Howes  v.  Axtell,  74  Iowa  400. 

Maryland.  —  Buschman  v.  Codd,  52  Md.  202. 

Minnesota. —  Redding  v.  Godwin,  44  Minn. 
355;  Alden  v.  Wright,  47  Minn.  225. 

Nebraska.  —  Markel  v.  Moudy,  11  Neb.  213. 

New  York.  —  Monell  v.  Colden,  13  Johns. 
(N.  Y.)  395,  7  Am.  Dec.  390;  Van  Epps  v. 
Harrison,  5  Hill  (N.  Y.)  63,  40  Am.  Dec.  314; 
Pryor  v.  Foster,  130  N.  Y.  171.  But  see  the 
cases  cited  in  the  note  following. 

Texas.  — See  infra,  in  this  note. 

Washington.  —  Tacoma  v.  Tacoma  Light, 
etc.,  Co.,  17  Wash.  458. 

See  also  Bryant  v.  Boothe,  30  Ala.  311,  68 
Am.  Dec.  117. 

Deficiency  in  Quantity  of  Land.  —  In  Hiner  v. 
Richter,  51  111.  299,  where  false  representa- 
tions were  made  by  the  vendor  of  land  as  to 
the  number  of  acres,  it  was  held  that  the 
measure  of  the  purchaser's  damages  was 
the  amount  of  the  purchase  money  paid  on  the 
deficient  quantity,  with  interest.  See  to  the 
same  effect  Hallum  v.  Todhunter,  24  Iowa 
166;  Cowston  v.  Sturgis,  29  Oregon  331.  See 
also  Estes  v.  Odom,  91  Ga.  600;  Smith  v. 
Kirkpatrick,  79  Ga.  410;  Tyler  v.  Anderson, 
106  Ind.  185;  Parker  v.  Walker,  12  Rich.  L. 
(S.  Car.)  138;  Flint  v.  Lewis,  61  111.  299;  Sears 
v.  Stinson,  3  Wash.  615. 

Payment  in  Notes  Secured  by  Collaterals.  —  In 
an  action  for  false  representations  in  the  sale 
of  stock,  which  was  paid  for  partly  in  cash  and 
partly  in  notes  secured  by  collaterals,  if  it  is 
shown  that  there  were  false  representations 


the  purchaser  would  be  entitled  to  recover  the 
value  of  the  collaterals  at  the  time  they  were 
deposited  with  the  defendant.  Weaver  v. 
Shriver,  79  Md.  530. 

In  Texas,  in  the  case  of  Greenwood  v.  Pierce, 
58  Tex.  130,  it  was  said  in  effect  by  the 
Supreme  Court  that  the  measure  of  damages 
for  false  and  fraudulent  representations  by 
the  vendor  of  land  "  would  ordinarily  be  the 
difference  between  the  contract  price  and  the 
actual  value  of  the  property;  "  but  the  court 
added:  "  There  is  nothing  in  the  circum- 
stances of  this  case  ►  *  *  that  would  re- 
quire the  application  of  any  other  than  the 
general  rule."  And  in  Routh  v.  Caron,  64 
Tex.  289,  the  same  rule  of  damages  was  ap- 
plied to  false  representations  by  the  seller  of 
sheep  as  to  their  condition. 

In  the  later  case  of  Farmer  v.  Randel,  (Tex. 
Civ.  App.  1894)  28  S.  W.  Rep.  384,  the  Court 
of  Civil  Appeals,  without  referring  to  either  of 
these  cases  in  the  Supreme  Court,  held  that  the 
measure  of  damages  for  false  and  fraudulent 
representations  by  the  vendor  of  land  is  the 
difference  in  value  between  the  land  as  repre- 
sented and  as  it  actually  was,  estimated  as  at 
the  time  of  the  sale. 

These  decisions,  therefore,  are  conflicting, 
unless,  as  is  possible,  the  Supreme  Court 
merely  took  the  contract  price  as  evidence  of 
what  the  value  of  the  property  would  have 
been,  if  as  represented. 

2.  Difference  Between  Actual  and  Represented 
Value  —  England.  —  Towers  v.  Barrett,  I  T.  R. 
136;  Clare  v.  Maynard,  7  C.  &  P.  743,  32  E.  C. 
L.  7H. 

United  States.  —  Russell  v.  Clark,  7  Cranch 
(U.  S.)  69;  Sherwood  v.  Sutton,  5  Mason  (U. 
S.)  r. 

Alabama.  —  Foster  v.  Kennedy,  38  Ala.  359, 
81  Am.  Dec.  56. 

Arkansas.  —  Morton  v.  Scull,  23  Ark.  289; 
Matlock  v.  Reppy,  47  Ark.  148;  May  v.  Dyer, 
57  Ark.  441. 

California.  —  Ahrens  v.  Adler,  33  Cal.  608. 

Colorado.  —  Herfort  v.  Cramer,  7  Colo.  483; 
Lilley  v.  Randall,  3  Colo.  298. 

Connecticut.  —  Ives  v.  Carter,  24  Conn.  392; 
Piatt  v.  Brown,  30  Conn.  336;  Ferris  v.  Corn- 
stock,  33  Conn.  513;  Murray  ;.  Jennings,  42 
Conn.  9,  19  Am.  Rep.  527;  Gustafson  v.  Rus- 
temeyer,  70  Conn.  125. 

Florida.  —  Williams  v.  McFadden,  23  Fla. 
143,  11  Am.  St.  Rep.  345. 

Georgia.  —  Gaulden  v.  Shehee,  24  Ga.  438. 
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sonable  doctrine.1  It  has  been  held  in  Arkansas  that  if  the  purchaser  chooses 
to  do  so,  he  may  content  himself  with  the  difference  between  the  actual  value 
of  the  property  in  its  true  condition  and  the  price  paid  or  the  value  placed 
upon  the  property  in  the  transaction.2 

When  Such  Eule  Is  Inapplicable.  —  In  some  cases  this  rule  may  not  be  applicable, 
and  some  other  rule  must  be  found.  It  does  not  apply  in  any  case  when  the 
difference  between  the  actual  value  of  the  property  and  what  its  value  would 
have  been  if  the  representations  had  been  true  does  not  in  fact  represent  the 
actual  damage  sustained  as  the  proximate  result  of  the  fraud.  In  such  a  case 
the  party  defrauded  may  prove  and  recover  his  actual  damages;3  and,  on  the 


Illinois.  —  Hiner  w.  Richter,  51  111.  299; 
Drew  v.  Beall,  62  111.  164;  Home  v.  Walton, 
117  111.  130;  Antle  v.  Sexton,  137  111.  410. 
affirming  32  111.  App.  437;  Johnston  v.  Beeney, 
5  111.  App.  601;  Budlong  v.  Cunningham,  11 
111.  App.  28;  Wynn  v.  Longley,  31  111.  App. 
616;  Cox  v.  Gerkin,  38  111.  App.  340;  Van 
Velsor  v.  Seeberger.  59  111.  App.  322. 

Indiana. —  Reynolds  v.  Cox,  11  Ind.  262; 
McAroy  v.  Wright,  25  Ind.  22;  Booher  v. 
Goldsborough,  44  Ind.  490:  Johnson  v.  Culver, 
116  Ind.  278;  Nysewander  v.  Lowman,  124 
Ind.  584. 

Iowa.  —  Gates  v.  Reynolds,  13  Iowa  1; 
Moberly  v.  Alexander,  19  Iowa  162;  White  v. 
Smith,  54  Iowa  233. 

Kansas.  —  Speed  v.  Hollingsworth,  54  Kan. 
436. 

Kentucky. — Campbell  v.  Hillman,  15  B. 
Mon.  (Ky.)  508,  61  Am.  Dec.  195;  Exchange 
Bank  v.  Gaitskill,  (Ky.  1896)378.  W.  Rep.  160. 

Maine.  —  Quimby  v.  Carter,  20  Me.  218; 
Wright  7/.  Roach,  57  Me.  600. 

Massachusetts.  —  Kidney  v.  Stoddard,  7  Met. 
{Mass.)  252;  Stiles  v.  White,  11  Met.  (Mass.) 
357,  45  Am.  Dec.  214;  Tuckwell  v.  Lambert,  5 
Cush.  (Mass.)  23;  Reggio  v.  Braggioiti,  7 
Cush.  (Mass.)  166;  Tuttle  v.  Brown,  4  Gray 
(Mass.)  460,  64  Am.  Dec  80;  Sibley  v.  Hulbert, 
15  Gray  (Mass.)  509;  Davis  v.  Elliott,  15  Gray 
(Mass.)  90;  Burpee  v.  Sparhawk,  97  Mass.  342; 
Morse  v.  Hutchins,  102  Mass.  440;  Nash  v. 
Minnesota  Title  Ins.,  etc.,  Co.,  163  Mass.  574, 
47  Am.  St.  Rep.  489. 

Michigan. —  Warren  v.  Cole,  15  Mich.  265; 
Page  v.  Wells,  37  Mich.  415;  Hamilton  v.  Bil- 
lingsley,  37  Mich.  107;  Briggs  v.  Brushaber, 
43  Mich.  330,  38  Am.  Rep.  187;  Jackson  v. 
Armstrong,  50  Mich.  65;  Totten  v.  Burhans, 
91  Mich.  496. 

Minnesota.  —  Sollund  v.  Johnson,  27  Minn. 
455:  Doran  v.  Eaton,  40  Minn.  35. 

Mississippi.  —  Estell  v.  Myers,  54  Miss.  174, 
56  Miss.  800. 

Missouri.  — Caldwell  v.  Henry,  76  Mo.  254; 
Atchison  County  Bank  v.  Byers,  139  Mo.  627; 
Anslyn  v.  Frank,  8  Mo.  App.  242;  Cahn  v. 
Reid,  18  Mo.  App.  116;  McBeth  v.  Craddock, 
28  Mo.  App.  380;  Hitchcock  v.  Baughan,  36 
Mo.  App.  216;  Shinnabarger  v.  Shelton,  41 
Mo.  App.  147. 

Nebraska.  —  Woolman  v.  Wirtsbaugh,  22 
Neb.  490. 

New  Hampshire.  —  Fisk  v.  Hicks,  31  N.  H. 
535;  Page  v.  Parker,  40  N.  H.  5S,  43  N.  H. 
363,  80  Am.  Dec.  173;  Carr  v.  Moore,  41 
N.  H.  131;  Noyes  v.  Blodgett,  58  N.  H.  502. 

New  Jersey.  —  Crosland  v.  Hall,  33  N.  J.  Eq. 
ill. 


New  York.  —  Clark  v.  Baird,  9  N.  Y.  183; 
Hubbell  v.  Meigs,  50  N.  Y.  481;  Miller  v.  Bar- 
ber, 66  N.  Y.  558;  Marvin  v.  Prentice,  94  N.  Y. 
295;  Krumm  v.  Beach,  96  N.  Y.  398;  Vail  v. 
Reynolds,  118  N.  Y.  297;  Monell  v.  Colden, 
13  Johns.  (N.  Y.)  395,  7  Am.  Dec.  390;  Cary  v. 
Gruman,  4  Hill  (N.  Y.)  625,  40  Am.  Dec.  299; 
Mason  v.  Raplee,  66  Barb.  (N.  Y.)  180;  Bean 
v.  Wells,  28  Batb.  (N.  Y.)  466;  Ned  v.  Clute, 
12  Barb.  (N.  Y.)  466;  Miller  v.  Zeimer,  12 
Daly  (N.  Y.)  126;  Brisbane  v.  Pomeroy,  13 
Daly  (N.  Y.)  358;  Durst  v.  Burton,  2  Lans.  (N. 
Y.)  137;  Rawley  v.  Woodruff,  2  Lans.  (N.  Y.) 
419. 

North  Carolina.  —  Lunn  v.  Shermer,  93  N. 
Car.  164. 

North  Dakota.  —  Fargo  Gas,  etc.,  Co.  v. 
Fargo  Gas,  etc.,  Co.,  4  N.  Dak.  219. 

Ohio.  —  Pierce  v.  Tiersch,  40  Ohio  St.  168; 
Wilkinson  v.  Root,  Wright  (Ohio)  686. 

Pennsylvania.  —  Rheem  v.  Naugatuck  Wheel 
Co.,  33  Pa.  St.  356;  High  v.  Berret,  148  Pa. 
St.  261. 

South  Carolina.  —  Parker  *.  Walker,  12 
Rich.  L.  (S.  Car.)  138. 

Tennessee.  —  Brown  v.  Woods,  3  Coldw. 
(Tenn.)  183;  Smith  v.  Cozart,  2  Head  (Tenn.) 
526. 

Utah.  —  Hecht  v.  Metzler,  14  Utah  408,  60 
Am.  St.  Rep.  906. 

Texas.  —  Farmers.  Randel,  (Tex.  Civ.  App. 
1894)  28  S.  W.  Rep  384. 

Vermont.  —  Mallory  v.  Leach,  35  Vt.  156,  82 
Am.  Dec.  625;  Woodward  v.  Thacher,  21  Vt. 
580,  52  Am.  Dec.  73;  Bowman  v.  Parker,  40 
Vt.  410;  Kendall  v.  Wilson,  41  Vt.  567. 

Virginia. — See  Brown  v.  Shields,  6  Leigh 
(Va.)  440. 

Washington  Territory.  —  Phinney  v.  Hub- 
bard, 2  Wash.  Ter.  369. 

Wisconsin.  —  Birdsey  v.  Butterfield,  34  Wis. 
52;  Gunther  v.  Ullrich,  82  Wis  222,  33  Am.  St. 
Rep.  32;  Warner  v.  Benjamin,  89  Wis.  290. 

1.  Reason  for  This  Eule.  —  See  Morse  v. 
•Hutchins,  102  Mass.  440.  And  see  Nyse- 
wander v.  Lowman,  124  Ind.  584;  Herfort  v. 
Cramer,  7  Colo.  483;  Hecht  v.  Metzler,  14 
Utah  408,  60  Am.  St.  Rep.  906. 

2.  Difference  Between  Actual  Value  and  Prioe 
Paid.  —  Matlock  v.  Reppy,  47  Ark.  148. 

3.  When  Eule  as  to  Difference  in  Value  Is  Not 
Applicable.  —  Smith  v.  Bolles,  132  U.  S.  125; 
White  v.  Smith,  54  Iowa  233;  Frenzel  v.  Miller, 
37  Ind.  i;  Tuckwell  v.  Lambert,  5  Cush. 
(Mass.)  23;  Wcolenslagle  v.  Runals,  76  Mich. 
545;  Estell  v.  Myers,  54  Miss.  174,  56  Miss. 
800;  Crater  v.  Binninger,  33  N.  J.  L.  513,  97 
Am.  Dec.  737;  Sharon  v.  Mosher,  17  Barb.  (N. 
Y.)  518;  McBeth  v.  Craddock,  28  Mo.  App. 
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other  hand,  he  is  limited  to  his  actual  damages.1 

Sale  of  Timber.  —  Where  the  vendor  of  standing  timber  fraudulently  misrepre- 
sents the  quantity  of  land  in  the  tract,  the  measure  of  the  purchaser's  dam- 
ages is  the  difference  between  the  value  of  the  timber  actually  obtained,  and 
the  value  of  what  would  have  been  obtained  had  the  quantity  of  land  been  as 
represented.3 

(3)  Sale  of  Animals  with  Contagious  Disease.  —  If  a  person  sells  animals 
that  have  a  contagious  disease,  by  falsely  representing  that  they  are  sound, 
or  by  concealing  their  condition,  the  damages  which  the  purchaser  may  recover 
are  not  necessarily  the  mere  difference  between  the  actual  value  of  the  animals 
and  what  their  value  would  have  been  if  sound.  He  may,  in  addition  to  this, 
recover  damages  sustained  by  reason  of  communication  of  the  disease  to  his 
other  stock,  whether  such  damages  consist  in  the  death  of  the  stock,  or  in 
extraordinary  expense  in  attention  and  care.3 

(4)  Sale  of  Property  for  a  Particular  Purpose.  —  If  a  person  sells  property 
for  a  particular  purpose,  and  defrauds  the  purchaser  with  respect  to  its  fitness 
for  that  purpose,  he  is  liable  not  merely  for  the  difference  between  the  actual 
value  of  the  property  and  what  it  would  have  been  worth- if  as  represented, 
but  for  all  the  damages  directly  resulting  from  the  prudent  use  of  the  prop- 
erty for  the  purpose  for  which  it  was  purchased.4 

(5)  Sale  of  Securities.  —  The  measure  of  damages  for  false  representations 
on  the  sale  of  bonds,  mortgages,  and  other  securities  is  obviously,  under 
ordinary  circumstances,  the  difference  between  the  actual  value  of  the  security 
and  what  its  value  would  have  been  if  it  were  as  represented.5  But  there  may 
be  circumstances  under  which  the  measure  of  damages  will  be  different.6 

(6)  Sale  of  Note.  —  For  fraud  inducing  a  person  to  purchase  a  worthless 
note  the  measure  of  damages  is  the  full  amount  of  the  note.7 

(7)  Sale  of  Stock  in  Corporation.  —  In  some  of  the  cases  it  has  been  held 
that  the  measure  of  damages  recoverable  by  the  purchaser  of  stock  in  a  cor- 
poration for  false  and  fraudulent  representations  as  to  the  condition  of  the 

380.    See  also  Allen  v.  Truesdell,  135  Mass.  colt  v.  Mount,  36  N.J.  L.  262,  13  Am.  Rep. 

75,  and  other  cases  cited  in  the  notes  follow-  438;   White  v.  Smith,  54  Iowa  233.    See  also 

ing.  Wilson  v.  Dunville,  4  Ir.  L.  Rep.  249,  6  Ir.  L. 

1.  Cooper  v.  Schlesinger,  in  U.  S.  148;  Rep.  210;  Dushane  v.  Benedict,  120  U.  S.  636; 
Crater  v.  Binninger,  33  N.  J.  L.  513,  97  Am.  Estell  v.  Myers,  54  Miss.  174. 

Dec.  737.  5.  Sale  of  Note  or  Bond  Secured  by  Mortgage.  — 

2.  Sale  of  Standing  Timber.  —  Antle  v.  Sex-  Graves  v.  Spier,  58  Barb.  (N.  Y.)  349;  Hamil- 
ton, 137  111.  410,  affirming  32  111.  App.  437.  ton  v.  Billingsley,  37  Mich.  107.     And  see 

3.  Sale  of  Diseased  Animals  —  Communication  May  v.  Dyer,  57  Ark.  441;  Atchison  County 
of  Disease  —  England.  —  Smith  v.  Green,  1  C.  Bank  v.  Byers,  139  Mo.  627;  Beetle  v.  Ander- 
P.  Div.  92;  Mullett  v.  Mason,  L.  R.  1  C.  P.  son,  98  Wis.  5. 

559.  6.  When,  after  a  man  has  been  induced  to 

United  States.  —  Dushane  v.  Benedict,  120  purchase  a  bond  secured  by  a  mortgage  on 

U.  S.  636.  land,  by  false  representations  that  there  are  no 

Iowa.  —  Sherrod  v.  Langdon,  21  Iowa  518;  other  incumbrances,  the  land  is  sold  under 

Stevens  v.  Bradley,  89  Iowa  174.  prior  incumbrances,  the  measure  of  his  dam- 

Kentucky.  —  Faris  v.  Lewis,  2  B.  Mon.  (Ky.)  ages  is  the  full  amount  of  his  bond  less  any 

376;  Greenby  v.  Brooks,  13  Ky.  L.  Rep.  298.  surplus  received  by  him  out  of  the  proceeds  of 

Massachusetts.  —  Bradley  v.  Rea,  14  Allen  the  sale,  with  interest.    Graves  v.  Spier,  58 

(Mass.)  20.  Barb.  (N.  Y.)  349. 

Minnesota.  —  Marsh  v.  Webber,  16  Minn.  7.  Sale  of  Paid  Note.  —  In  an  action  against 

418;  Johnson  v.  Wallower,  18  Minn.  288.  the  seller  of  a  promissory  note  that  has  been 

Neiu  York. — Jeffreys.  Bigelow,  13  Wend.  paid,  for  knowingly  misrepresenting  that  it 

(N.  Y.)  518,  28  Am.  Dec.  476.  was  still  due  and  unpaid,  the  measure  of  dam- 

Tennessee.  —  Brown   v.  Woods,    3   Coldw.  ages  is  the  full  amount  of  the  note.    Sibley  v. 

(Tenn.)  182.  Hulbert,  15  Gray  (Mass.)  509.    See   to  the 

Texas.  —  Wintz  v.  Morrison,  17  Tex.  372,  67  same  effect,  Neff  v.  Clute,  12  Barb.  (N.  Y.)  466. 

Am.  Dec.  658;  Routh  v.  Caron,  64  Tex.  289.  Compare  Adams  v.  Bowman,  51  Mich.  189. 

Vermont.  —  Pinney  v.  Andrus,  41  Vt.  631.  Sale  of  Insolvent's  Note.  —  The  same  is  true 

See  also  Packard  v.  Slack,  32  Vt.  9.  of  fraud  in  selling  the  note  of  an  insolvent 

4.  Sale  of  Property  for  a  Particular  Purpose. —  person.  Clayton  v.  O'Conner,  35  Ga.  193. 
Maynard  v.  Maynard,  49  Vt.  297;  French  v.  See  infra,  this  section,  Representations  as  to- 
Vining,  102  Mass.  132,  3  Am.  Rep.  440;  Wol-  Solvency  or  Credit. 
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corporation,  etc.,  is  the  price  paid  by  him,  with  interest,  and  all  outlays  caused 
by  the  fraud,1  less  any  value  which  the  stock  may  have.8  Other  courts  hold 
that  the  proper  measure  of  damages  is  the  difference  between  the  value  of  the 
stock  as  the  condition  of  the  corporation  really  was  and  as  the  purchaser  was 
fraudulently  induced  to  believe  it  was.3  In  no  case  can  the  recovery  include 
the  expected  fruits  of  the  speculation.* 

Damages  Suffered  by  Retaining  Ltock.  —  In  a  late  New  Jersey  case,  where  stock 
was  purchased  as  an  investment,  under  false  representations  by  the  seller, 
the  purchaser  was  allowed  to  recover  damages  suffered  by  retaining  the  stock 
under  the  belief  that  the  representations  were  true.5 

(8)  Representations  as  to  Cost.  —  If  one  agrees  to  sell  property  or  an  inter- 
est therein  at  what  the  property  cost  him,  and  fraudulently  misrepresents  the 
cost,  the  measure  of  the  purchaser's  damages  is  generally  the  difference  between 
the  actual  and  the  represented  cost.6 

(9)  Defects  in  Title.  —  According  to  the  better  opinion,  if  a  person  is 
fraudulently  induced  to  purchase  property  to  which  the  seller  has  no  title,  or 
to  give  property  in  exchange  therefor,  the  measure  of  his  recovery  is  the 
amount  paid  by  him,  together  with  any  special  damages  sustained  by  reason 
of  the  fraud.'  When  there  is  not  an  absolute  want  of  title,  and  the  purchaser 
merely  gets  a  less  estate  than  he  is  entitled  to  under  the  agreement,  it  has 
been  held  that  the  measure  of  damages  is  the  difference  between  the  value  of 
what  he  has  received  and  what  he  was  entitled  to  at  the  time  of  the  sale.s 

(10)  Incumbrances.  —  If  the  vendor  of  property  falsely  and  fraudulently 
represents  that  there  are  no  incumbrances  thereon,  or  fraudulently  conceals 
the  existence  of  incumbrances,  the  measure  of  the  purchaser's  damages  is  the 
amount  of  the  incumbrance,  if  less  than  the  value  of  the  property.9  If  the 
incumbrance  should  be  foreclosed  and  the  property  entirely  lost,  the  measure 
of  damages  would  be  the  consideration  paid,  with  interest,10  or  else  the  value 
of  the  property. 11 

1.  Fraud  in  Sale  of  Stock  in  a  Corporation.  — 

Smith  v.  Balles,  132  U.  S.  125.  See  also 
Huntin^ford  v.  Massey,  I  F.  &  F.  690;  Ark- 
wright  v.  Newbold,  17  Ch.  Div.  302;  Redding 
v.  Godwin,  44  Minn.  355;  Alden  v.  Wright,  47 
Minn.  225. 

2.  Deduction  of  Actual  Value  of  Stock.  —  Smith 
v.  Bjlles,  132  U.  S.  125. 

3.  Difference  Between  Actual  Value  and  Value 
as  Represented  —  Indiana.  —  Nysewander  v. 
Lovvmin,  124  Ind.  584. 

Kentucky.  —  Exchange  Bank  v.  Gaitskill, 
(Ky.  1896)  37  S.  W.  Rep.  160. 

New  York.  —  Hubbell  v.  Meigs,  50  N.  Y. 
481;  Miller  v.  Barber,  66  N.  Y.  558, 

Pennsylvania.  —  High  v.  Berret,  148  Pa.  St. 
261. 

Vermont.  —  Bowman  v.  Parker,  40  Vt.  410; 
Mallory  v.  Leach.  35  Vt.  156,  82  Am.  Dec.  625. 

Wisconsin.  —  Warner  7/.  Benjamin,  89  Wis, 
290. 

4.  Expected  Fruits  of  Speculation  Not  an  Ele- 
ment of  Damages.  —  Smith  v.  Bolles,  132  U.  S. 
125. 

5.  Damages  Sustained  from  Retaining  Stock  as 
an  Investment.  —  Smith  v.  Duffy,  57  N.  J.  L. 
679. 

6.  Representation  as  to  Cost  of  Property.  — 

Pendeigast  v.  Reed,  29  Md.  398,  96  Am.  Dec. 
539;  Salm  v.  Israel,  74  Iowa  314.  See  also 
Crater  v.  Binninger,  33  N.  J.  L.  513,  97  Am. 
Dec.  737. 

7.  Want  of  Title  to  Property.  —  Woolenslagle 
v.  Runals,  76  Mich.  545;  Reynolds  v.  Frank- 
lin, 44  Minn.  30,  20  Am.  St.  Rep.  540;  Routh 
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v.  Caron,  64  Tex.  289;  Tyner  v.  Cotter,  67 
Wis.  482.  And  see  Bryant  v.  Boolhe,  30  Ala. 
311,  68  Am.  Dec.  117.  Compare  Krumm  v. 
Beach,  96  N.  Y.  398. 

8.  Partial  Failure  as  to  Title.  —  Campbell  v. 
Hillman,  15  B.  Mon.  (Ky.)  508,  61  Am.  Dec. 
195;  Krumm  v.  Beach,  96  N.  Y.  398. 

Sale  of  Absolute  Title  by  One  Having  Life  Es- 
tate.—  Thus  on  a  sale  of  slaves  it  was  held 
that  the  measure  of  damages  for  a  fraudulent 
representation  that  the  vendor's  title  to  (he 
slaves  was  absolute,  when  it  was  only  a  life 
estate,  was  the  difference  in  the  value  of  the 
two  estates  at  the  time  of  the  sale.  Campbell 
v.  Hillman,  15  B.  Mon.  (Ky.)  508,  61  Am.  Dec. 
195- 

No  Duty  to  Buy  in  Outstanding  Title.  —  As  was 

shown  in  a  previous  paragraph,  a  purchaser 
of  property  is  under  no  duty  to  mitigate  the 
seller's  damages  by  buying  in  an  outstanding 
title.  See  supra,  this  section,  Reviote  and 
Proximate  Damages — Avoidable  Damages. 

9.  Sale  of  Property  Subject  to  Incumbrances.  — 
Everling  v.  Holcomb,  74  Iowa  722;  Cross  v. 
Devine,  46  H un  (N.  Y.)  421 ;  Simmons  v.  Aid- 
rich,  41  Wis.  241. 

10.  See  Hiner  v.  Richter,  51  111.  299;  Hallam 
v.  Todhunter,  24  Iowa  166;  Cawston  v.  Stur- 
gis,  29  Oregon  331;  Tyner  v.  Cotter,  67  Wis. 
482. 

11.  Everling  v.  Holcomb,  74  Iowa  722. 
No  Duty  to  Pay  Off  Incumbrances.  —  A  pur- 
chaser of  property  is  under  no  duty  to  mitt- 
gate  the  seller's  damages  by   paying  off  or 
buying  in  incumbrances.    See  supra,  this  sec- 
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(n)  Defects  Not  Known  to  Seller. — Since  knowledge  of  the  falsity  of  a 
representation,  or  what  is  equivalent  to  knowledge,  is  necessary  to  support  an 
action  for  deceit,  the  damages  which  are  recoverable  by  the  purchaser  of  land 
or  goods,  on  the  ground  of  false  representations  or  concealment  by  the  vendor, 
do  not  include  damages  for  defects  not  known  to  the  vendor.1 

(12)  Conveyance  or  Assignment  by  Purchaser.  —  The  fact  that  a  person  who 
has  been  induced  to  purchase  property  by  false  and  fraudulent  representation 
has  sold  or  assigned  the  same  to  a  third  person  does  not  prevent  him  from 
recovering  the  difference  between  the  actual  value  of  the  property  and  its 
value  as  represented.* 

(13)  Fraud  in  Purchase  of  Property.  — A  person  who  has  been  induced  to 
part  with  property  by  fraud  on  the  part  of  the  purchaser  is  entitled  to  recover 
only  for  the  loss  actually  sustained.  This  is  ordinarily  the  value  of  the  prop- 
erty, less  any  consideration  that  may  have  been  paid  and  retained.3 

b.  LOANS.  —  The  rule  of  difference  in  values  as  the  measure  of  damages 
applicable  to  fraudulent  sales  of  real  or  personal  property  does  not  apply  where 
a  loan  of  money  is  made  upon  false  and  fraudulent  representations  as  to  the 
title,  quality,  or  value  of  property  given  as  security;  but  the  proper  measure 
of  damages  is  the  amount  of  money  thus  obtained,  with  interest;4  or  the 
difference  between  the  amount  lent  and  the  value  of  the  securities  at  the  date 
of  the  loan,  with  interest.5 

Loans  by  Agent.  —  For  fraudulent  representations  by  an  agent  in  making  a 
loan  for  his  principal,  the  measure  of  the  principal's  damages  is  the  actual  loss 
sustained  by  reason  of  the  fraud.6 

c.  Contracts  of  Partnership.  —  If  a  person  fraudulently  induces 
another  to  enter  into  a  contract  of  partnership,  the  latter  may  recover  as  dam- 
ages all  sums  of  money  he  has  paid  into  the  firm  as  his  portion  of  the  capital, 
and  a  reasonable  compensation  for  the  time  he  has  acted  as  partner,  and  a 
court  of  equity  may  also  require  the  other  party  to  indemnify  him  against  all 
liability  arising  out  of  the  business  of  the  firm.7 

d.  INSURANCE.  —  The  measure  of  damages  for  false  and  fraudulent  repre- 
sentations by  which  one  is  induced  to  take  out  insurance,  and  to  pay  premiums 
or  dues,  is  not  the  amount  he  would  have  received  if  the  representations  had 
been  true,  but  the  amount  paid  by  him  in  consequence  of  the  representations.8 

tion,  Remote  and Proximate  Damages  —  Avoidable  3.  Fraudulent  Purchase  of  Property.  —  Johnson 
Damages.  v.  Culver,  116  Ind.  278.  Sse  infra,  this  sec- 
Offer  to  Make  Representation  Good.  —  Nor  can  tion,  Representations  as  to  Solvency  or  Credit. 
he  be  required  lo  accept  the  seller's  offer  to  Note  Given  in  Part  Payment.  —  In  estimating 
discharge  incumbrances.  See  supra,  this  sec-  the  amount  of  recovery  in  such  a  case,  it  is 
tion.  Offer  to  Make  Representations  Good.  proper,  in  the  absence  of  a  showing  that  it 

1.  Damages  Do  Not  Cover  Unknown  Defects. —  has  not -been  paid,  to  allow  the  defendant 
Anslyn  v.  Frank,  8  Mo.  App.  248;  Page  v.  credit  for  a  promissory  note  executed  by  him 
Parker,  43  N.  H.  363,  80  Am.  Dec.  172.  See  and  deli  vered  in  part  payment  lor  the  property. 
supra,   this  section,  Damages   as  Affected  by  Johnson  v.  Culver,  116  Ind.  278. 

Ignorance  of  Falsity.  4.  Fraud  in  Obtaining  Loan.  —  Home  v.  Wal- 

2.  Effect  of  Assignment  or  Conveyance  to  Third     ton,  117  111.  130,  141. 

Person.  —  It  was  so  held  in  Miller  v.  Zeimer,  5.  Briggs  v.  Brushaber,  43  Mich.  330,  38 

12  Daly  (N.  Y.)  126,  where  the  plaintiff  was  Am.  Rep.  187. 

allowed  to  recover  such  damages  for  false  and  6.  Fraud  of  Agent  in  Making  Loans.  —  In 

fraudulent  representations  by  which  he  was  Turnbull  v.  Gadsden,  2  Strobh.  Eq.  (S.  Car.) 

induced  to  purchase  a  bond  and  mortgage,  14,  a  broker  undertook  to  invest  money  upon 

though  he  had  afterwards  sold  and  assigned  a  safe  bond  secured  by  mortgage,  but  falsely 

the  same  to  a  third  person.  represented  to  the  lender  that  the  mortgage 

And  in  Lunn  v.  Shermer,  93  N.  Car.  164,  it  security  was  ample,  and  received  a  remunera- 

was  held  that  where  false  representations  are  tion  from  the  borrower  for  negotiating  the 

made  by  a  seller  of  property  as  to  its  value,  or  loan.    It  was  held  that  he  was  bound  to  make 

as  to  facts  affecting  its  value,  the  right  to  re-  good  to  the  lender  all  loss  arising  from  the  in- 

cover  as  damages  the  difference  between  the  sufficiency  of  the  security. 

value  as  represented  and  the  actual  value  at  7.  Contracts    of   Partnership. —  Richards  v. 

the  time  of  the  sale  is  not  affected  by  any  dis-  Todd,  127  Mass.  167. 

position  the  purchaser  may  have  made  of  the  8.  Insurance  —  Recovery  of  Premium.  —  Thus 

property  after  the  sale.  if  a  person  is  induced  by  the  false  and  fraudu- 
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e.  Procuring  Execution  of  Note.  —  It  has  been  held  that  in  an  action 
by  one  who  has  been  fraudulently  induced  to  make  a  promissory  note,  the 
measure  of  damages  is  the  amount  which  he  has  been  or  may  be  obliged  to 
pay  to  a  bona  fide  holder  of  the  note  for  value.1 

/.  Subscriptions  for  Stock. — One  who  is  induced  to  subscribe  for 
shares  in  a  corporation  by  fraudulent  misrepresentations  as  to  the  value  of 
the  plant,  etc.,  is  entitled  to  recover  enough  to  make  his  investment  good 
according  to  the  representations,  notwithstanding  the  shares  ultimately  become 
worthless.* 

g.  Issue  of  False  Certificate  of  Stock.  —  If  spurious  certificates  of 
stock  are  fraudulently  issued  by  a  corporation  or  by  the  officers  of  a  corpora- 
tion under  such  circumstances  as  to  render  the  corporation  liable  to  innocent 
holders,  the  latter  are  entitled  to  recover  the  value  of  the  shares  at  the  time 
the  company  first  refused  to  recognize  them  as  shareholders,  with  interest  from 
that  time.3 

h.  Fraud  in  Obtaining  Certificate  of  Stock.  —  Where  a  person  by 
fraud  procures  a  certificate  of  stock  from  a  corporation,  when  he  is  not  entitled 
thereto,  he  is  liable  to  the  corporation  for  all  the  damages  resulting  directly 
from  the  fraud,  including  all  necessary  expenditures  of  money.4 

i.  Compromise  or  Composition  with  Creditors.  —  If  a  creditor  is 
induced  by  false  and  fraudulent  representations  to  accept  from  the  debtor  less 
than  the  full  amount  due,  he  may  maintain  an  action  for  damages  and  recover 
what  he  would  have  received  except  for  the  fraud ;  which  is  the  unpaid 
balance.5 

/  Representations  as  to  Solvency  or  Credit.  —  If  a  person  falsely 
and  fraudulently  recommends  another  as  worthy  of  credit  or  confidence,  or 
makes  false  or  fraudulent  representations  as  to  another's  financial  condition, 
whereby  another  is  induced  to  extend  credit  or  confidence,  the  latter  is  entitled 
to  recover  all  the  damages  sustained  by  him  as  a  natural  consequence  of  the 
fraud.6 

Sale  of  Goods.  —  If  goods  are  sold  by  a  person  on  credit,  in  reliance  on  a  third 
person's  false  and  fraudulent  representations  as  to  the  financial  condition  of 
the  purchaser,  and  are  not  paid  for,  the  value  of  the  goods  with  interest  is  the 
measure  of  the  seller's  damages.7 

Sale  of  Note.  —  If  the  seller  of  a  note  falsely  and  fraudulently  represents  that 

lent  representations  of  the  agent  of  an  insur-  4.  Certificate  of  Stock  Procured  by  Fraud.  — 

ance    company    to    take    out  a    policy   of  Boston,  etc.,  R.  Co.  v.  Richardson,  135  Mass. 

insurance,  and  to  pay  the  premium  thereon,  473.    For  the  exact  decision  in  this  case,  see 

he  may  rescind  the  contract,  and  in  an  action  supra,    this   section,    Remote   and  Proximate 

against  the  agent  recover   as  damages  the  Damages  —  Expenditures. 

amount  so  paid.    Hedden  v.  Griffin,  136  Mass.  5.  Compromise    or    Composition. —  Buck  v. 

220,  49  Am.  Rep.  25.  Leach,  69  Me.  484;  Jewett  v.  Petit,  4  Mich. 

Mutual  Benefit  Societies.  —  One  who  has  been  508;  Walsh  v.  Sisson,  49  Mich.  423;  Graben- 

induced  to  become  a  member  of  a  benevolent  heimer  v.  Blum,  63  Tex.  369. 

r.ociety  by  ihe  false  and  fraudulent  representa-  6.  False  Representations  as  to  Another's  Solv- 

tions  of  an  agent  can  only  recover  for  such  ency,  Credit,  etc. —  Russell  v.  Clark,  7  Cranch 

fraud  the  damages  actually  sustained  by  him,  (U.  S.)  69;  Rheem  v.  Naugatuck  Wheel  Co.,  33 

and  this  is  the  amount  of  money  paid  out  by  Pa.  St.  356. 

reason  of  the  false  representations.    He  can-  7.  Sale  of  Goods. —  Bean  v.  Wells,  28  Barb, 

not  recover  the  sum  he  would  have  received  if  (N.Y.)  466;  Viele  v.  Goss,  49  Barb.  (N.  Y.)  96; 

the  representations  had  been  true.     Mav  v.  Rheem  v.  Naugatuck  Wheel  Co.,  33  Pa.  St.  356. 

New  York  Safety  Reserve  Fund  Soc,  14  Daly  Since  a  tradesman  can  only  recover  against 

(N.  Y.)  390.  a  person  making  a  false  representaiion  of  the 

1.  Fraud  Inducing  Making  of  Note.  —  Smith  v.  means  of  one  who  referred  to  him,  such  dam- 
Carlson,  36  Minn.  220.  age  as  is  justly  and  immediately  referable 

2.  Subscriptions  for  Stock  in  Corporation. —  to  the  false  representation,  if  the  tradesman 
Cowles  v.  Watson,  14  Hun  (N.  Y.)  41.  gives  an  indiscreet  and  ill-judging  credit  he 

3.  Issue  of  False  Certificates  of  Stock  iu  Corpora-  cannot  make  the  referee  answerable  for  any 
tion. —  Matter  of  Bahia,  etc.,  R.  Co.,  L.  R.  3  loss  occasioned  by  it.  Corbett  v.  Brown,  8 
Q.  B.  585;  Allen  v.  South  Boston  R.  Co.,  150  Bing  35,  21  E.  C.  L.  212,  1  Moo.  &  S.  85,  5  C. 
Mass.  200,  15  Am.  St.  Rep.  185.  &  P.  363,  24  E.  C.  L.  362,  1  M.  &  Rob.  108. 
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the  maker  is  responsible,  or  fraudulently  conceals  the  fact  that  he  is  insolvent, 
and  by  reason  of  his  insolvency  the  note  is  worthless,  the  purchaser  is  entitled 
to  recover  the  amount  paid  for  the  note,  with  interest.1 

Deposits  in  Bank  Induced  by  Fraud.  —  One  who  is  induced  to  make  deposits  in  an 
insolvent  bank  by  the  false  representations  of  its  officers  is  entitled  to  recover 
of  them,  on  failure  of  the  bank,  the  amount  of  his  deposit  less  the  value  of 
his  claim  against  the  bank.2 

8.  Determination  of  Value.  —  The  price  paid  for  property  purchased  under 
false  representations  is  strong  but  not  conclusive  evidence  of  the  value  of  the 
property  as  it  was  represented  to  be.3  And  the  same  has  been  held  of  the 
price  received  by  the  purchaser  on  a  resale  of  the  property  by  him,  acting 
with  common  prudence  and  discretion.4 

Market  Price.  —  The  market  price  of  property  which  one  has  been  induced  to 
purchase  or  to  part  with,  as  the  case  may  be,  by  false  and  fraudulent  represen- 
tations, about  the  time  of  or  soon  after  the  transaction,  is  strong  but  not  con- 
clusive evidence  of  its  actual  value.5  When  its  real  value  is  otherwise  shown, 
the  market  price  is  entitled  to  no  weight  whatever.6 

Time  and  Place.  —  Ordinarily,  the  value  at  the  time  and  place  of  sale  or  other 
transaction  is  the  value  to  be  ascertained,  and  not  the  value  before  or  after- 
wards, or  at  some  other  place;7  but  this  is  not  necessarily  true  under  all  cir- 


1.  Sale  of  Note  of  Insolvent  Person.  —  Clayton 
v.  O  Conner,  35  Ga.  193;  Slingerland  v.  Ben- 
nett 66N.Y.  611.  See  also  Sibley  v.  Hulbert, 
15  Gray  (Mass.)  509;  Neff  v.  Clute,  12  Barb. 
(N.  Y.)  466. 

2.  Deposits  in  Insolvent  Bank.  —  Baker  v. 
Ashe,  80  Tex.  356.  In  this  case  the  depositor 
had  proved  up  his  claim  against  the  bank,  and 
had  been  paid  a  dividend  by  the  receiver,  and 
other  assets  remained  from  which  further  pay- 
ments could  be  expected.  It  was  held  that 
the  measure  of  his  damages  was  the  amount 
of  his  deposit,  less  the  dividend  paid  and  the 
value  of  his  claim  against  the  bank.  Interest 
also  was  allowed.  See  infra,  this  section, 
Interest. 

3.  Evidence  of  Value  —  Price  Paid  —  England. 
—  Clare  v.  Maynard,  7  C.  &  P.  741,  32  E.  C. 
L.  713;  Loder  v.  Kekule,  3  C.  B.  N.  S.  128,  91 
E.  C.  L.  128;  Dingle  v.  Hare,  7  C.  B.  N.  S. 
145,  97  E.  C.  L.  145;  Jones  v.  Clarke,  3  Q.  B. 
194,  43  E.  C.  L.  694. 

United  States.  —  Sherwood  v.  Sutton,  5 
Mason  (U.  S.)  r. 

Illinois.  — Drew  v.  Beall,  62  111.  164. 

Massachusetts. — Stiles  v.  White,  11  Met. 
(Mass.)  356,  45  Am.  Dec.  214;  Tuttle  ». 
Brown,  4  Gray  (Mass.)  457,  64  Am.  Dec.  80. 

Mississippi.  —  Estell  v.  Myers,  54  Miss.  174, 
56  Miss.  800. 

Missouri.  —  Brownlee  v.  Hewitt,  1  Mo.  App. 
362. 

New  Hampshire.  —  Page  v.  Parker,  40  N.  H. 
47,  43  N.  H.  363.  80  Am.  Dec.  172;  Fisk  v. 
Hicks,  31  N.  H.  535;  Carr  v.  Moore,  41  N.  H. 
I3t- 

New  York.  —  Miller  v.  Barber,  66  N.  Y.  558; 
Muller  v.  Eno,  14  N.  Y.  597;  Cary  v.  Gruman, 
4  Hill  (N.  Y.)  625,  40  Am.  Dec.  299. 

North  Carolina.  —  Lunn  v.  Shermer,  93  N. 
Car.  164. 

Vermont.  —  Houghton  v.  Carpenter,  40  Vt. 
588;  Woodward  v.  Thacher,  21  Vt.  580,  52 
Am.  Dec.  73. 

And  see  Street  v.  Chapman,  29  Ind.  142; 
Beach  v.  Raritan,  etc.,  R.  Co.,  37  N.  Y.  470; 
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Monell  v.  Colden,  13  Johns.  (N.  Y.)  395,  7  Am. 
Dec.  39);  Thompson  v.  Sheplar,  72  Pa.  St.  160; 
Seigworth  v.  Leffel,  76  Pa.  St.  476;  Auhman, 
etc.,  Co.  v.  Hetherington,  42  Wis.  622. 

Price  Paid  Not  Conclusive  Evidence  of  Value  as 
Kepresented.  —  Clare  v.  Maynard,  7  C.  &  P. 
741,  32  E.  C.  L.  713;  Cary  v.  Gruman,  4  Hill 
(N.  Y.)  625,  40  Am.  Dec.  299. 

4.  Price  Received  by  Purchaser  on  Resale.  — 
This  view  was  adopted  in  Woodward  v. 
Thacher,  21  Vt.  580,  52  Am.  Dec.  73,  and  it 
was  held  that  if  a  person  who  has  been  in- 
duced to  purchase  an  unsound  horse  by  false 
representations  or  concealment  with  respect 
to  its  condition,  sells  the  same,  acting  with 
common  prudence  and  discretion,  the  measure 
of  his  damages  is  the  difference  between  what 
he  received  for  the  horse  and  what  it  would 
have  been  worth  if  it  had  been  sound  as  rep- 
resented. See  also  Atkins  v.  Cobb,  56  Ga.  86; 
Clark  v.  Neufville,  46  Ga.  261. 

5.  Market  Price  as  Evidence  of  Actual  Value.  — 
Redding  v.  Godwin,  44  Minn.  355;  Hubbell  v. 
Meigs,  50  N.  Y.  481;  McAroy  v.  Wright,  ts 
Ind.  22. 

The  market  value  will  control  in  the  absence 
of  evidence  that  it  was  not  the  actual  value. 
McAroy  v.  Wright.  25  Ind.  22.  And  see  Sellar 
v.  Clelland,  2  Colo.  532. 

6.  Thus,  in  Hubbell  v.  Meigs,  50  N.  Y.  481, 
where  the  plaintiff  had  been  induced  to 
purchase  slock  in  a  corporation  by  false  and 
fraudulent  representations  as  to  its  condition, 
and  it  appeared  from  evidence  as  to  the  real 
condition  of  the  corporation  that  the  stock  was 
worthless,  it  was  held  that  the  market  price 
about  the  time  of  the  purchase  was  of  no 
weight  whatever  on  the  question  of  value. 
See  also  Redding  v.  Godwin,  44  Minn.  355. 

7.  Time  and  Place.  —  Wynn  v.  Longley,  31 
111.  App.  616;  Birdseye  v.  Butterfield,  34 
Wis.  52. 

In  Van  Epps  v.  Harrison,  5  Hill  (N.  Y.)  63, 
40  Am.  Dec.  314,  land  near  a  city  was  pur- 
chased for  the  declared  purpose  of  laying  it 
out  into  building  lots,  on  the  false  representa- 
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cumstances.1  And  evidence  of  value  at  other  times  and  other  places  may  be 
admissible  in  some  cases  for  the  purpose  of  determining  the  value  at  the  time 
and  place  of  the  transaction.2 

Depreciation  in  the  Value  of  Property  which  one  has  been  induced  to  purchase  by 
false  and  fraudulent  representations  cannot  be  taken  into  consideration  as  an 
element  of  his  damages.3 

Difficulty  in  Ascertaining  Value.  —  The  fact  that  the  property  sold  was  of  such  a 
character  as  to  make  it  difficult  to  ascertain  with  exactness  what  its  value  would 
have  been  as  represented,  is  no  reason  for  exempting  the  defendant  from  any 
part  of  the  direct  consequences  of  his  fraud,  or  for  not  applying  the  rule 
above  stated.4 

Patronage.  —  An  established  patronage  or  custom  in  the  sale  of  goods  may 
be  considered  in  determining  the  value  of  a  business.5 

9.  Nominal  Damages.  —  As  was  shown  in  a  previous  section,  false  and 
fraudulent  representations  will  not  support  an  action  of  deceit  unless  some 
damage  has  been  sustained.6  It  follows  from  this  that  if  no  damage  at  all  is 
shown  in  such  an  action,  the  plaintiff  is  not  bound  to  recover  even  nominal 
damages.7  There  are  cases,  however,  in  which  a  recovery  of  nominal  dam- 
ages has  been  allowed  where  it  v/as  clear  that  the  plaintiff  had  sustained  some 
damage,  but  the  amount  could  not  be  clearly  ascertained.8 

10.  Exemplary  Damages.  —  Some  courts  have  held  that  exemplary  damages 
cannot  be  allowed  in  an  action  for  fraud  and  deceit;9  but  the  weight  of 
authority  is  to  the  contrary.  Such  damages  may  be  allowed,  in  the  discre- 
tion of  the  jury,  where  there  was  an  actual  fraudulent  intent.10 

11.  Interest.  —  When  a  person  is  entitled  to  recover  damages  for  false 


tion  of  the  seller  that  the  surface  was  even  and 
required  no  grading.  In  an  action  by  the  pur- 
chaser to  recover  damages  for  the  fraud  the 
court  held  that  the  value  of  the  property  for 
building  purposes  was  to  be  determined  as  of 
the  time  when  the  purchase  was  made,  and 
not  as  of  a  later  date. 

1.  Exceptional  Cases.  —  See  Smith  v.  Duffy, 
57  N.  J.  L.  679,  specifically  noticed  and  quoted 
from  in  a  previous  note.  See  supra,  this  sec- 
tion, Particular  Transactions  —  Sale  of  Stock  in 
Corporation. 

2.  Market  Value  —  Evidence  of  Value  at  Other 
Time  or  Place.  —  The  market  value  of  property, 
in  an  action  for  fraud,  is  to  be  proved  only  as 
of  the  time  and  place  of  the  transaction  in 
which  the  fraud  was  pracliced.  But  the  evi- 
dence is  not  in  all  cases  thus  limited.  Thus 
it  his  been  held  that,  to  prove  the  value  of  cat- 
tle lost  by  disease  by  reason  of  another's  fraud, 
in  an  uninhabited  country  where  there  was 
no  market  for  such  cattle,  evidence  of  their 
value  in  the  nearest  markets  may  be  received, 
although  such  markets  are  distant  two  hun- 
dred and  twenty-rive  miles  or  more  from  the 
place  where  the  cattle  were  lost;  and  in  such  a 
case  the  plaintiffs  are  not  restricted  to  a  single 
market,  nor  to  the  vety  time  of  the  loss,  but 
they  may  give  evidence  of  value  in  several 
markets  nearest  the  place  where  the  cattle 
were  lost,  and  before  and  after  the  date  of  the 
alleged  loss,  to  enable  the  jury  to  determine 
the  value  at  the  time  and  place  of  the  loss. 
Sellar  v.  Clelland,  2  Colo.  532. 

3.  Depreciation  in  Value.  —  Brisbane  v.  Pome- 
roy,  13  Daly  (N.  Y.)  358;  Marvin  v.  Prentice, 
94  N.  Y.  301.  As  was  said  in  these  cases,  to 
allow  such  an  element  would  be  to  assume 
that  the  purchaser  would  have  had  an  oppor- 


tunity to  sell  the  property,  and  would  have 
sold  it  when  it  was  at  its  highest  value,  which 
would  not  be  a  legitimate  inference. 

4.  Difficulty  in  Ascertaining  Value  as  Repre- 
sented.—  Per  Gray,  J.,  in  Morse  v.  Hutchins, 
102  Mass.  440. 

6.  Patronage  as  an  Element  of  Value.  —  Red- 
ding v.  Godwin,  44  Minn.  355. 

6.  Recovery  of  Nominal  Damages.  —  See  supra, 
this  title,  Damage  or  Prejudice. 

7.  Hyde  v.  Bulmer,  18  L.  T.  N.  S.  293;  Free- 
man v.  Venner,  120  Mass.  424. 

8.  See  Cracknell  v.  Davy,  1  F.  &  F.  57;  Van 
Velson  v.  Seeberger,  35  ill.  App.  598;  Ely  v. 
Stannard,  46  Conn.  124;  Pryor  v.  Foster,  130 
N.  Y.  171;  Northrop  v.  Hill,  57  N.  Y.  351; 
Hayes  v.  Delzell,  21  Mo.  App.  679.  And  see 
infra,  this  title,  Damage  or  Prejudice  —  Neces- 
sity for  Actual  Pecuniary  Damage. 

For  a  general  treatment  of  the  subject  of 
nominal  damages,  see  the  title  Damages,  vol. 
8,  p.  553- 

9.  Allowance  for  Exemplary  Damages.  —  Sin- 
gleton v.  Kennedv,  9  B.  Mon.  (Ky.)  225;  Lane 

Wilcox,  55  Barb.  (N.  Y.)  615. 

10.  Connecticut.  —  Ives  v.  Carter,  24  Conn. 
392;  Piatt  z:  Brown,  30  Conn.  336;  Bennett  v. 
Gibbons,  55  Conn.  450. 

Illinois.  —  Kelly  v.  Valentine,  17  111.  App. 
87;  Tate  v.  Watts,  42  111.  App.  103.  And  see 
Wheeler  v.  Randall,  48  111.  182. 

Indiana.  —  McAroy  v.  Wright,  25  Ind.  22. 

Tennessee.  — See  Byram  v.  McGuire,  3  Head 
(Tenn.)  530. 

Texas.  —  Oliver  v.  Chapman,  15  Tex.  400. 

Vermont.  —  Nye  v.  Merriam,  35  Vt.  438. 

For  the  general  treatment  of  this  question, 
see  the  title  Exemplary  Damages,  vol.  12, 
p.  26. 
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representations,  he  may  also,  in  the  discretion  of  the  jury,  be  allowed  interest 
thereon  as  damages,  and  such  an  allowance  should  be  made  if  necessary  to 
compensate  him  fully  for  the  injury  sustained.1 

Money  Obtained  by  Fraud.  —  When  a  person  has  fraudulently  obtained  money 
from  another,  and  the  latter  brings  an  action  of  deceit,  or  an  action  of 
assumpsit  to  recover  the  same  as  money  had  and  received,  he  is  entitled. to 
recover  interest,  and  the  interest  is  to  be  calculated  from  the  time  the  money 
was  obtained,  and  not  merely  from  the  time  of  demand.2 

XV.  Evidence  — 1.  Presumption  and  Burden  of  Proof  —  a.  Gen  eral  Rule. 
—  The  law  presumes  that  men  are  honest  in  their  dealings;  and  it  is  therefore 
well  settled,  as  a  general  rule,  that  unless  there  is  some  special  relation  involv- 
ing trust  and  confidence,  or  other  exceptional  circumstances,  fraud  is  never  to 
be  presumed,  but  must  be  clearly  proved  by  the  party  alleging  the  same.3 


1.  Recovery  of  Interest  —  England. — Weeks 
v.  Propert,  L.  R.  8  C.  P.  427. 

United  States.  —  Smith  v.  Bolles,  132  U.  S. 
"5- 

Georgia.  —  Clayton  v.  O'Conner,  35  Ga.  193. 
Illinois.  —  Budlong  v.  Cunningham,  11  111. 
App.  28. 

Maine.  —  Wright  v.  Roach,  57  Me.  600; 
Moulton  v.  Scruton,  3q  Me.  287.  See  also 
Brannin  v.  Johnson,  19  Me.  361. 

Michigan.  —  Hamilton  v.  Billingsley,  37 
Mich.  107;  Snow  v.  Nowlin,  43  Mich.  383; 
Cook  v.  Perry,  43  Mich.  623. 

Missouri.  —  McBeth  v.  Craddock,  28  Mo. 
App.  380;  Arthur  v.  Wheeler,  etc.,  Mfg.  Co., 
12  Mo.  App.  341. 

New  York.  —  Graves  v.  Spier,  58  Barb.  (N. 
Y.)  3+9- 

Texas.  —  Routh  v.  Caron,  64  Tex.  289; 
Baker  v.  Ashe,  80  Tex.  356. 

See  also  Atlantic  Nat.  Bank  v.  Harris,  118 
Mass.  147;  and  see  the  title  Interest. 

2.  In  Action  for  Money  Fraudulently  Obtained. 
—  Atlantic  Nat.  Bank  v.  Harris,  118  Mass. 
147.  See  also  Wood  v.  Robbins,  11  Mass.  504, 
6  Am.  Dec.  182;  Home  v.  Walton,  117  111.  130; 
Matter  of  Bahia,  etc..  R.  Co.,  L.  R.  3  Q.  B. 
585;  Arthur  v.  Wheeler,  etc.,  Mfg.  Co.,  12  Mo. 
App.  335- 

3.  General  Rule  as  to  Presumption  and  Burden 
of  Proof — England.  —  Wilde  v.  Gibson,  1  H.  L. 
Cas.  605;  Bowen  v.  Evans,  2  H.  L.  Cas.  257; 
Smith  v.  Kay,  7  H.  L.  Cas.  750;  Burton  v. 
Blakemore,  2  Jur.  1062;  Robson  v.  Devon, 
4  Jur.  N.  S.  248;  Curson  z.  Belworthy,  11 
Jur.  916;  Bellamy  v.  Sabine,  2  Phil.  448; 
Pike  v.  Vigers,  2  Dr.  &  Wal.  266;  Blair  v. 
Bromley,  5  Hare  559;  Jennings  v.  Broughton, 
17  Beav.  239;  Lomax  v.  Ripley,  24  L.  J.  Ch. 
254;  London  Chartered  Bank  v.  Lempriere,  L. 
R.  4  C.  P.  572;  Smith  v.  Chadwick.  L.  R.  9 
App.  187. 

United  States.  —  Teakle  v.  Bailey,  2  Brock. 
(U.  S.)  43;  Sanborn  v.  Stetson,  2  Story  (U.  S.) 
481;  Conard  v.  Nicoll,  4  Pet.  (U.  S.)  295; 
Clarke  v.  White,  12  Pet  (U.  S.)  196,  Farrar  v. 
Churchill,  135  U.  S.  609;  Henckley  v.  Hen- 
drickson,  5  McLean  (U.  S.)  170;  Delano  v. 
Scott,  Gilp.  (U.  S.)  489. 

Alabama.  —  Smith  v.  Branch  Bank,  21  Ala. 
125;  Stiles  v.  Lightfoot,  26  Ala.  443;  Thames 
v.  Rembert,  63  Aia.  561;  Pickett  v.  Pipkin,  64 
Ala.  520;  Adams  v.  Thornton,  78  Ala.  489,  56 
Am.  Rep.  49;  Moses  v.  Katzenberger,  84 
Ala.  95. 
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Arkansas.  —  Rankin  v.  Badgett,  5  Ark.  345; 
Irons  v.  Reyburn,  n  Ark.  378;  Hempstead  v. 
Johnston,  18  Atk.  123,  65  Am.  Dec.  458;  Mor- 
ton v.  Scull,  23  Ark.  289. 

California.  —  Joyce  v.  Joyce,  5  Cal.  161; 
McCarthy  v.  White,  21  Cal.  495,  82  Am.  Dec. 
754;  Smith  v.  Yule,  31  Cal.  180,  89  Am.  Dec. 
167. 

Colorado.  —  Buckingham  v.  Harris,  10  Colo. 
455;  Hudson  v.  Denver,  12  Colo.  157;  Beard 
v.  Bliley,  3  Colo.  App.  479. 

Connecticut.  —  Dwight  v.  Brown,  9  Conn.  91. 

Delaware.  —  Randall  v.  Sutton,  2  Houst. 
(Del  )  510. 

Florida.  —  White  v.  Walker,  5  Fla.  478. 

Georgia.  —  Terrell  v.  Bennet,  18  Ga.  404; 
Wootten  v.  Callahan,  26  Ga.  366,  32  Ga.  382. 

Illinois.  —  Wright  v.  Grover,  27  111.  426; 
Boies  v.  Henney.  32  III.  130;  People  v.  Lott, 
36  111.  447;  Mitchell  v.  Deeds,  49  111.  416,  95 
Am.  Dec.  621;  Strauss  v.  Kranert,  56  III.  254; 
Carter  v.  Tunnels,  67  111.  270;  Bowden  v. 
Bowden,  75  111.  143;  Schroeder  v.  Walsh,  120 
111.  403;  Johnston  v.  Worthington,  8  111.  App. 
322;  East  St.  Louis  Packing,  etc.,  Co.  v.  High- 
tower,  9  111.  App.  297;  Wood  v.  Glark,  21  111. 
App.  464. 

Indiana.  —  Towsey  v.  Shook,  3  Blackf.  (Ind.) 
267,  25  Am.  Dec.  108;  Rogers  v.  Worth,  4 
Blackf.  (Ind.)  186;  Hopper  v.  Sisk,  1  Ind.  176; 
Stewart  v.  English,  6  Ind.  176;  Gatling  v. 
Newell,  9  Ind.  572;  Tenbrook  v.  Brown,  17 
Ind.  410;  Farmer  v.  Calvert,  44  Ind.  209;  Mor- 
gan v.  Olvey,  53  Ind.  6;  Luce  v.  Shoff,  70  Ind. 
152;  Heaton  v.  Shanklin,  115  Ind.  595;  Wal- 
lace v.  Maltice,  118  Ind.  59. 

Iowa.  —  Cheuvete  v.  Mason,  4  Greene  (Iowa) 
231;  Holmes  v.  Clark,  10  Iowa  423;  Courtney 
v.  Carr,  I)  Iowa  295;  Johnson  v.  McGrew,  11 
Iowa  151,  77  Am.  Dec.  137;  Hallam  v.  Tod- 
hunter,  24  Iowa  166;  Moore  v.  Parker,  25 
Iowa  355;  Cedar  Rapids  First  Nat.  Bank  v. 
Hurford,  29  Iowa  579;  Nicely  v.  Rogers,  39 
Iowa  441;  Jack  v.  Brown,  60  Iowa  271;  Dirk- 
son  v.  Knox,  71  Iowa  728;  Hubbard  v.  Weare, 
79  Iowa  678. 

Kansas.  —  Moore  v.  Mcintosh,  6  Kan.  44. 

Kentucky.  —  Rutledge  v.  Lawrence,  1  A.  K. 
Marsh.  (Ky.)  396;  Casey  v.  Allen,  1  A.  K. 
Marsh.  (Ky,)  465,  10  Am.  Dec.  750;  Meridith 
v.  Nichols,  1  A.  K.  Marsh.  (Ky.)  600; 
Thompson  v.  Sanders,  6  J.  J.  Marsh.  (Kv.)  94; 
Marksbury  v.  Taylor,  10  Bush  (Kv.)  523; 
Thompson  ».  Whirton,  7  Bush  (Ky.)  565.  3 
Am.  Rep.  306. 
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The  circumstances  proved,  however,  may  raise  a  presumption  of  fraud  in  some 
cases,  as  will  be  shown  in  subsequent  paragraphs,  and  it  has  for  this  reason 
been  held  erroneous  to  charge  without  qualification  that  "  fraud  cannot  be 
presumed,  but  must  be  proved."  1 

When  Fraud  Is  to  Be  Presumed,  it  is  of  course  necessary  to  pro,re  the  facts  upon 
which  the  presumption  is  to  be  based,  for  there  can  be  no  presumption  from 
a  presumption.8 

b.  Particular  Elements  of  Fraud  —  (i)  In  General.  —  It  follows  from 
the  general  principle  stated  above  that  the  party  alleging  fraud  must  affirma- 
tively pro,re  the  existence  of  all  the  elements  necessary  to  make  out  a  case  of 
fraud  according  to  the  principles  stated  and  explained  in  other  sections  under 
this  title,  unless  circumstances  appear  from  which  a  presumption  of  their 


Louisiana.  —  Slide!!  v.  Rightor,  3  La.  Ann. 
199;  Conant  v.  Millaadon,  5  La.  Ann.  542; 
Young  v.  Courtney,  13  La.  Ann.  193. 

Maine.  —  Blaisdell  v.  Cowell,  14  Me.  370; 
Nichols  v.  Patten,  18  Me.  231,  36  Am.  Dec. 
713;  Pratt  v.  Philbrook,  33  Me.  17;  Bartlett  v. 
Blake,  37  Me.  124,  58  Am.  Dec.  775;  Burleigh 
v.  White,  64  Me.  23;  Brown  v.  Blunt,  72  Me. 
415;  Abbott  v.  Treat,  78  Me  121. 

Maryland.  —  Duvall  v.  Coale,  1  Md.  Ch.  168; 
Lynn  v.  Baltimore,  etc.,  R.  Co.,  60  Md.  404, 
45  Am.  Rep.  741;  Davis  v.  Calvert,  5  Gill 
&  ].  (Md.)  269,  25  Am.  Dec.  282;  Hamilton  v. 
Beall,  2  Har.  &  J.  (Md.)  414;  Brogden  v. 
Walker,  2  Har.  &  J.  (Md.)  285;  Hill  v.  Reif- 
snider,  46  Md.  555. 

Massachusetts.  —  Briggs  v.  Humphrey,  5 
Allen  (Mass.)  314;  King  v.  Eagle  Mills,  to 
Allen  (Mass.)  548;  Beatty  v.  Fishel,  100  Mass. 
448. 

Michigan.  —  Buck  v.  Sherman,  2  Dougl. 
(Mich.)  176;  Allison  v.  Ward  63  Mich.  128; 
Bostwick  v.  Benjamin,  63  Mich.  289;  Baldwin 
v.  Buckland,  11  Mich.  389;  Zucker  v.  Kar- 
peles,  88  Mich.  413;  Breemersch  v.  Linn,  101 
Mich.  64. 

Mississippi.  —  Petrie  v.  Wright,  6  Smed.  & 
M.  (Miss.)  647;  White  v.  Trotter,  14  Smed.  <&  M. 
(Miss.)  30,  53  Am.  Dec.  112;  Taylor  v.  Frost, 
39  Miss.  323;  Harris  v.  Ransom,  24  Miss. 
504. 

Missouri.  — Stewart  v.  Severance,  43  Mo. 
322,  97  Am.  Dec.  392;  Rumbolds  v.  Parr,  51 
Mo.  592;  Anderson  v.  McPike,  86  Mo.  293; 
Crawford  v.  Spencer,  92  Mo.  498,  1  Am.  St. 
Rep.  745;  Page  v.  Dixon.  59  Mo.  43;  Taylor  v. 
Crockett,  123  Mo.  300;  State  v.  Estel,  6  Mo. 
App.  6. 

Nebraska.  —  Clark  v.  Tennant,  5  Neb.  549; 
Missouri  Valley  Land  Co.  v.  Bushnell,  11  Neb. 
192;  Brown  v.  Herr,  21  Neb.  113;  McCready 
v.  Phillips,  44  Neb.  790;  Davidson  v.  Crosby, 

49  Neb.  60. 

New  Hampshire.  —  Pettigrew  v.  Chellis,  41 
N.  H.  95;  Griswold  v.  Sabin,  51  N.  H.  167,  12 
Am.  Rep.  76. 

New  York.  —  Young  v.  Covell,  8  Johns.  (N. 
Y.)  23,  5  Am.  Dec.  316;  Sands  v.  Hildteth,  14 
Johns.  (N.  Y.)  493;  Ayres  v.  Scribner,  17 
Wend.  (N.  Y.)  407;  Morgan  v.  Skiddy,  36 
N.  Y.  Super.  Ct.  152,  62  N.  Y.  319;  Marsh 
v.  Falker,  40  N.  Y.  566;  Hubbell  v.  Meigs, 

50  N.  Y.  480;  Wakeman  v.  Dalley,  51  N. 
Y.  27,  10  Am.  Rep.  551;  Lamb  v.  Kelsey, 
54  N.  Y.  645;'  Taylor  v.  Guest,  58  N.  Y. 
262,  reversing  45  How.  Pr.  (N.  Y.  Supreme 
Ct.)  276;    Duffany   v.    Ferguson,   66   N.  Y. 


485;  Shultz  v.  Hoagland,  85  N.  Y.  464; 
Morris  v.  Talcott,  96  N.  Y.  100;  Pryor  v.  Fos- 
ter, 130  N.  Y.  171;  Constant  z>.  Rochester  Uni- 
versity, 133  N.  Y.  640,  45  N.  Y.  St.  Rep.  252; 
Starr  v.  Peck,  I  Hill  (N.  Y.)  270;  Jackson  v. 
King,  4  Cow  (N.  Y.)  220,  15  Am.  Dec.  354: 
Fleming  v.  Slocum,  18  Johns.  (N.  Y.)  403,  9 
Am.  Dec.  224;  Jones  v.  Allan,  13  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  442;  Mason  v.  Wheeler,  2 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  523;  Flour  City 
Nat.  Bank  v.  Grover,  88  Hun  (N.  Y.)  4. 

North  Carolina.  —  Burroughs  v.  Jenkins, 
Phil.  Eq.  (62  N.  Car.)  33;  Deaton  v.  Munroe,  4 
Jones  Eq.  (57  N.  Car.)  39;  Feimester  v.  Mc- 
Rorie,  12  Ired.  L.  (34  N.  Car.)  287;  Atkins  v. 
Withers,  94  N.  Car.  581;  Hodges  v.  Lassiter, 
96  N.  Car.  351;  Tatom  v.  White,  95  N.  Car. 
453- 

Ohio.  —  Wilson  v.  Delarack,  3  Ohio  290; 
Christmas  v.  Spink,  15  Ohio  600. 

Oregon.  —  Wimer  v.  Smith,  22  Oregon  486. 
Pennsylvania.  —  Pine  v.  Vanuxem,  3  Yeates 
(Pa.)  30;  Shoemaker  v.  Kunkle,  5  Watts  (Pa.) 
107;  Lutton  v.  Hesson,  18  Pa  St.  109;  Kaine 
v.  Weigley,  22  Pa.  St.  179;  McNair  v.  Comp- 
ton,  35  Pa.  St.  23;  Huntzinger  v.  Harper,  44 
Pa.  St.  204;  Bear's  Estate,  60  Pa.  St.  430; 
Com.  v.  Erie,  etc.,  R.  Co.,  74  Pa.  St.  94;  Jones 
v.  Lewis,  148  Pa.  St.  234. 

South  Carolina.  —  Munroe  v.  Gardner,  1 
Mill  (S.  Car.)  328. 

Tennessee.  —  Old  Folks'  Soc.  v.  Millard,  86 
Tenn.  657. 

Texas.  —  Paxton  v.  Boyce,  I  Tex.  317;  Bris- 
coe v.  Bronaugh,  1  Tex.  326,  46  Am.  Dec.  108; 
Turner  v.  Lambeth,  2  Tex.  365;  Tompkins  v. 
Bennett,  3  Tex.  36;  Kellum  v.  Smith,  18  Tex. 
835. 

Virginia.  —  Hord  v.  Colbert,  28  Gratt.  (Va.) 
49;  Williams  v.  Lord,  75  Va.  390;  Rixey  v. 
Moorehead,  79  Va.  576;  Crebs  v.  Jones,  79  Va. 
381;  Houghton  v.  Graybill,  82  Va.  581;  Mat- 
thews v.  Crockett,  82  Va.  394;  Jones  v.  Degge, 
84  Va.  685. 

West  Virginia.  —  Ludington  v.  Renick,  7  W. 
Va.  273;  Burt  v.  Timmons,  29  W.  Va.  441,  6 
Am.  St.  Rep.  664. 

Wisconsin.  —  Coulson  v.  Coulson,  5  Wis.  79; 
Flint  11.  Jones,  5  Wis.  424;  Lavassar  v.  Wash- 
burne,  50  Wis.  200. 

1.  Lowry  v.  Beckner,  5  B.  Mon.  (Ky.)  43; 
Stale  v.  Estel,  6  Mo.  App.  6;  Kaine  v.  Weig- 
ley, 22  Pa.  St.  179;  Sparks  v.  Dawson,  47  Tex. 
138. 

2.  Proof  of  Facts  from  Which  Fraud  Is  to  Be 
Presumed.  —  Douglass  v.  Mitchell,  35  Pa.  St. 
440. 
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existence  arises.1  Clearly  he  must  show  that  the  alleged  representation  was 
made,  and  that  it  was  such  a  representation  of  fact  as  is  necessary  to  constitute 
fraud.55  As  to  some  of  the  other  elements  of  fraud  there  is  some  difference  of 
opinion  as  to  what  is  necessary  to  raise  a  presumption  of  their  existence  so  as 
to  shift  the  burden  of  proof. 

(2)  Materiality  and  Falsity.  —  It  is  clearly  incumbent  upon  the  party  alleg- 
ing false  and  fraudulent  representations  to  show  that  the  representations  were 
material,  and  that  they  were  false,3  unless  their  materiality  and  falsity  appear 
from  the  circumstances,4  or  unless  there  is  room  for  applying  the  rule  that 

the  burden  may  in  the  course  of  a  case  be  shifted  from  one  side  to  the  other, 
and  in  considering  the  amount  of  evidence  necessary  to  shift  the  burden  of 
proof,  the  court  has  regard  to  the  opportunities  of  knowledge  with  respect  to 
the  fact  to  be  proved  which  may  be  possessed  by  the  parties  respectively."* 

(3)  Knowledge  and  Intent.  —  And  whenever  a  guilty  knowledge  and  fraudu- 
lent intent  are  necessary,  according  to  the  principles  stated  in  a  previous 
section,  he  has  the  burden  of  showing  either  the  actual  existence  of  such 
knowledge  and  intent,  or  of  showing  circumstances  from  which  they  are 
implied  by  law.6  "  The  law  raises  no  presumption  of  knowledge  from  the 
mere  fact  that  the  representation  is  false."  7 

Intention  Not  to  Perform  Promise.  —  It  has  been  held  in  Connecticut  that  if  a  per- 
son makes  a  promise  to  do  a  certain  thing,  and  afterwards  refuses  to  perform 
his  promise,  it  may  be  inferred  from  such  refusal  that  he  made  the  promise 
with  the  intention  not  to  perform  it.8  This,  however,  is  contrary  to  the 
plainest  principles,  and  opposed  to  the  weight  of  authority.9 

(4)  Reliance  upon  Represctitations.  —  Since  a  person  cannot  recover  damages 
or  avoid  a  contract  because  of  false  representations  unless  he  relied  upon 
them  and  was  thereby  induced  to  act,  the  burden  would  seem  clearly  to  be 
on  him  to  show  that  he  did  rely  upon  them,  and  so  it  has  been  held  in  some 
of  the  cases.10    Some  of  the  courts,  however,  have  held  that  when  it  is  shown 


1.  All  the  Elements  of  Fraud  Must  Be  Shown.  — 

Smith  v.  Kay,  7  H.  L.  Cas.  750;  Bristol  v. 
Braid  wood,  28  Mich.  191 ;  Wakeman  v.  Dalley, 
51  N.  Y.  27,  10  Am.  Rep.  551;  Lamb  v.  Kel- 
sey,  54  N.  Y.  645;  and  cases  specifically  cited 
in  the  notes  following. 

2.  See  Williams  v.  Thomas,  7  Kulp  (Pa.)  371. 

3.  Materiality  and  Falsity  of  Representations.  — 
Jennings  i\  Broughton,  17  Beav.  234;  Morgan 
v.  Skiddy,  36  N.  Y.  Super.  Ct.  152,  62  N.  Y. 
319.  And  see  supra,  this  title,  Materiality  of 
Representations;  Falsity  of  Representations. 

4.  In  Smith  v.  Kay,  7  H.  L.  Cas.  750,  it  was 
said  that  when  a  person  has  practiced  a  decep- 
tion with  a  view  to  a  particular  end,  which  has 
been  attained  by  it,  he  cannot  be  allowed  to 
deny  its  materiality.  And  see  supra,  this 
title.  Materiality  of  Representations. 

5.  Shifting  of  Burden  of  Proof  as  to  Falsity.  — 
Steph.  Dig.  Evid.,  art.  96.  See  also  Kelley  v. 
Owens,  (Cal.  1892)  30  Pac.  Rep.  596. 

6.  United  States.  —  Gregg  v.  Sayre,  8  Pet. 
(U.  S.)  244;  Tucker  v.  Moreland,  10  Pet.  (U. 
S.)  58;  Gaines  v.  Nicholson,  9  How.  (U.  S.) 
356- 

Arkansas.  —  Morton  v.  Scull,  23  Ark.  289. 

Georgia.  —  Terrell  v.  Bennet,  18  Ga.  404; 
Wootten  v.  Callahan,  26  Ga.  366,  32  Ga.  382. 

Illinois.  —  Mitchell  v.  Deeds,  49  111.  416,  95 
Am.  Dec.  621. 

Indiana.  —  Hopper  v.  Sisk,  I  Ind.  176;  Gat- 
ling  v.  Newell,  9  Ind.  572. 

Iowa.  —  Holmes  v.  Clark,  10  Iowa  423; 
Courtney  v.  Carr,  11  Iowa  295;    Hallam  v. 


Todhunter,  24  Iowa  166;  Hubbard  v.  Weare, 
79  Iowa  678. 

Mississippi. — Taylor  v.  Frost,  39  Miss.  328. 
Missouri.  —  Anderson  v.  McPike,  86  Mo. 
293- 

New  Hampshire.  —  Pettigrew  v.  Chellis,  41 
N.  H.  95. 

New  York.  —  Young  v.  Covill,  8  Johns.  (N. 
Y.)  23,  5  Am,  Dec.  316;  Marsh  t.  Falker,  40 
N.  Y.  566;  Hubbell  v.  Meigs,  50  N.  Y.  480; 
Wakeman  v.  Dalley,  51  N.  Y.  27,  10  Am.  Rep. 
551;  Lamb  v.  Kelsey,  54  N.  Y.  645;  Duffany 
v.  Ferguson,  66  N.  Y.  485;  Moore  v.  Noble,  53 
Barb.  (N.  Y.)  425,  36  How.  Pr.  (N.  Y.)  385; 
Moorehead  v.  Holden,  7  Civ.  Pro.  Rep.  (N.  Y. 
City  Ct.)  188. 

And  see  supra,  this  title.  Knowledge  and  In- 
tent, where  many  other  cases  to  this  effect  are 
cited. 

7.  Anderson  v.  McPike,  86  Mo.  293.  And 
see  supra,  this  title.  Knowledge  and  Intent. 

8.  Intention  Not  to  Perform  Promise.  —  Dowd 
v.  Tucker,  41  Conn.  197. 

9.  See  supra,  this  title,  Character  of  Repre- 
sentation as  One  of  Fact — Promises  and  State- 
ments of  Intention. 

10.  Reliance  upon  Representations.  —  Jennings 
v.  Broughton,  17  Beav.  234.  where  it  was  held 
that,  in  suits  to  set  aside  contracts  on  the 
ground  of  misrepresentation,  the  burden  is  on 
the  plaintiff  to  prove  that  the  representations 
were  false,  and  that  he  acted  on  the  faith  of 
them;  Taylor  v.  Guest,  58  N.  Y.  262,  reversing 
45  How.  Pr.  (N.  Y.  Supreme  Ct.)  276;  Ander- 

192  Volume  XIV. 


Evidence. 


FRAUD  AND  DPXEIT. 


Burden  of  Proof. 


that  representations  were  false  and  material,  and  were  made  fraudulently,  it 
will  be  presumed  that  they  were  relied  upon,  and  that  the  burden  is  upon  the 
party  who  made  them  to  show  that  the  other  did  not  rely  upon  them.1 

Presumption  from  Examination  or  Investigation.  —  It  is  a  general  rule  that  if  a  person 
purchasing  property  or  entering  into  a  contract  makes  a  personal  investigation 
or  examination  of  the  subject-matter  of  the  sale  or  contract,  or  personal 
inquiries  of  third  persons,  touching  representations  made  by  the  other  party, 
he  will  be  presumed  to  have  relied,  not  upon  the  representations,  but  upon 

1  his  own  judgment,  in  making  the  purchase  or  entering  into  the  contract.2  But 

i  this  rule  does  not  necessarily  apply  in  all  cases.3 

Knowledge  of  Contents  of  Instrument.  —  Ordinarily  it  will  be  presumed  that  a  per- 
son who  has  signed  a  note  or  other  instrument  first  read  it  and  knew  its  con- 
tents; but  this  presumption  is  not  conclusive  when  it  is  contended  that  he  was 
induced  to  sign  the  instrument  by  false  and  fraudulent  representations  as  to 
its  contents.4 

(5)  Damage  or  Prejudice.  —  The  party  seeking  relief  on  the  ground  of  false 
and  fraudulent  representations  must  show  affirmatively  that  he  has  been  dam- 
aged or  prejudiced  by  acting  upon  them.  Damage  or  prejudice  will  not  be 
presumed.5 

(6)  Ratification  of  Contract.  —  In  an  action  upon  a  contract  which  is  void- 
able on  the  ground  of  fraud,  unless  ratified,  or  in  a  suit  by  the  party  defrauded 
based  upon  the  right  to  rescind,  the  burden  of  showing  that  it  has  been  rati- 
fied, with  a  full  knowledge  of  the  facts,  is  on  the  defrauding  party.6 

c.  Proof  of  Circumstances  Indicating  Fraud  —  (1)  In  General. — 
When  proof  has  been  given  as  to  the  surrounding  circumstances  by  the  party 
alleging  fraud,  and  these  circumstances  are  such  as  to  raise  an  inference  of 
fraud,  and  make  out  a  prima  facie  case,  the  burden  of  proof  shifts,  and  the 
onus  of  showing  that  there  was  no  fraud  is  on  the  other  party.7 

Unusual  Provisions  in  an  Instrument,  whereby  the  draughtsman  of  the  instrument 
has  obtained  an  advantage  over  the  other  party,  are  sufficient  to  raise  a  pre- 
sumption of  fraud,  and  cast  upon  him  the  burden  of  proving  the  contrary.8 

Mere  Inadequacy  of  Price,  or  Other  Inequality  in  a  contract,  is  not  per  se  ground  for 
avoiding  the  contract,  even  in  equity.9    Nor  is  it  alone  sufficient  to  raise  a 

son  v.  McPike,  86  Mo.  293;  Ackman  v.  Jaster,  v.  Davidson,  I  Smed.  &  M.  (Miss.)  112;  Ayres  v. 

179  Pa.  St.  463;  McCready  v.  Phillips,  44  Neb.  Mitchell,  3  Smed.  &  M.  (Miss.)  683;  Aron 

790.  v.  De  Castro,  (Supreme  Ct.)  36  N.  Y.  St.  Rep. 

1.  Smith  v.  Kay,  7  H.  L.  Cas.  750;  Hicks  v.  718. 

Stevens,  121  111.  186;   Holbrook  v.  Bart,  22  6.  Burden  of  Showing  Ratification.  —  Schoell- 

Pick.  (Mass.)  546;  Fishback  v.  Miller,  15  Nev.  hamer  v.  Rometsch,  26  Oregon  394.    And  see 

428;  Linhart  v.  Foreman,  77  Va.  540;  Wilson  the  title  Rescission. 

v.  Carpenter,  91  Va.  183;  Grosh  v.  Ivanhoe  7.  Proof  of  Circumstances  Raising  Inference  of 

Land,  etc.,  Co.,  95  Va.  161.    See  also  Zimmer  Fraud.  —  Humphrey  v.  Olver,  28  L.  J.  Ch. 

v.  Miller,  64  Md.  296;  Neff  v.  Landis,  no  Pa.  406;  Watt  v.  Grove,  2Sch.  &  Lef.  502;  Russell 

St.  204.  v.  Jackson,  10  Hare  213;  Gibson  v.  Jeyes,  6 

2.  Presumption  from  Independent  Examination  Ves.  Jr.  278;  Steere  v.  Hoagland,  50  111.  377; 
or  Investigation.  —  Clapham  v.  Shillito,  7  Beav.  Weil  v.  Silverstone,  6  Bush  (Ky.)  698;  Loomis 
146;  Farrar  v.  Churchill,  135  U.  S.  609;  Faunt-  v.  Green,  7  Me.  386;  Zimmerz/.  Miller,  64  Md. 
leroy  v.  Wilcox,  80  111.  477;  Anderson  v.  Mc-  296;  Ferguson  v.  Gilbert,  16  Ohio  St.  88; 
Pike,  86  Mo.  293.  Kaine  v.  Weigley,  22  Pa.  St.  179;  Burch  v. 

3.  As,  for  example,  where  artifice  is  used  to  Smith,  15  Tex.  219,  65  Am.  Dec.  154;  Brack- 
prevent  the  investigation  from  resulting  in  enridge  v.  Holland,  2  Blackf.  (Ind.)  377,  20 
ascertaining  the  truth,  see  supra,  this  title,  Am.  Dec.  123. 

Acting  upon  Representations,  where  the  question  8.  Unusual  Provisions  in  Contract  —  Presump- 

is  fully  treated.  tion  Against  Draughtsman.  —  Girard  v.  St.  Louis 

4.  Knowledge  of  Contents  of  Instrument. —  Car  Wheel  Co.,  46  Mo.  App.  79.  And  see 
Kingman  v.  Reinemer,  166  111.  208.  And  see  Twine's  Case,  3  Coke  81;  Comstock  v.  Ray- 
supra,  this  title,  Right  to  Rely  on  Representa-  ford,  12  Smed.  &  M.  (Miss.)  369;  Baldwin  v. 
Hons  —  Ignorance  and  Misrepresejitation  as   to  Whitcomb,  71  Mo.  651. 

Contents  of  Instrument.  9.  Inadequacy  of  Price  or  Other  Inequality. — 

5.  Damage  or  Prejudice.  —  Wilson  v.  Laffoor,  Juzan  v.  Toulmin,  9  Ala.  662,44  Am.  Dec. 
1  J.  J.  Marsh.  (Ky.)6;  Brown  v.  Blunt,  72  Me.  448.  And  see  infra,  this  section,  Sufficiency  of 
415;  Bristol  v.  Braidwood,  28  Mich.  191 ;  Moss  Evidence. 
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presumption  of  fraud.1  But  inadequacy  of  price  or  other  inequality  may  raise 
such  a  presumption  if  so  gross  as  to  shock  the  conscience,  or  may  aid  in  rais- 
ing such  a  presumption  if  accompanied  by  other  conditions  or  circumstances, 
such  as  disability,  confidential  relations,  etc.3 

A  Deficiency  in  the  Quantity  of  lands  or  goods  sold  may  be  so  great  as  to  raise  a 
presumption  of  fraud,  so  as  to  shift  the  burden  of  proof  to  the  seller.3 

Failure  to  Explain,  etc.  —  A  presumption  of  a  fraudulent  motive  or  intent  may 
be  presumed  from  failure  of  the  party  charged  with  fraud  in  a  transaction  to 
appear  and  explain,4  or  to  introduce  testimony.5  And  obstinate  resistance 
to  judicial  inquiry  has  been  said  to  be  strong  evidence  of  fraud.6 

Motive.  —  Fraud  will  not  be  presumed  from  the  mere  fact  that  a  motive 
therefor  is  shown  to  have  existed.7 

(2)  Fiduciary  or  Confidential  Relations,  etc.  —  It  is  well  settled  that  where 
it  appears  that  a  fiduciary  or  confidential  relation  existed  between  the  parties 
at  the  time  of  the  transaction  alleged  to  be  fraudulent,  such  as  trustee  and 
cestui  que  trust,  principal  and  agent,  attorney  and  client,  priest  and  parishioner, 
husband  and  wife,  guardian  and  ward,  etc.,  or  that  one  of  the  parties  for  any 
reason  possessed  a  power  or  influence  over  the  other,  or  that  one  of  the  parties 
was  laboring  under  a  disability  such  as  mental  weakness  or  intoxication,  the 
existence  of  such  relation  or  such  power  or  influence  or  such  disability  raises 
a  presumption  of  fraud,  and  the  burden  of  proof  is  upon  the  party  seeking  to 
sustain  the  transaction.8    The  presumption  arises  in  such  cases,  not  because 


1.  Juzan  v.  Toulmin,  9  Ala.  662,  44  Am. 
Dec.  448;  Reed  v.  Peterson,  91  111.  288;  Cag- 
ney  v.  Cuson,  77  Ind.  494;  Westervelt  v. 
Matheson,  Hoffm.  Ch.  (N.  Y.)  37;  Harris  v. 
Tyson,  24  Pa.  St.  347,  64  Am.  Dec.  661; 
Cooper  v.  Reilly,  90  Wis.  427. 

2.  United  States.  —  Godfrey  v.  Beardsley,  2 
McLean  (U.  S.)  412. 

Alabama. — Juzan  v.  Toulmin,  9  Ala.  662, 
44  Am.  Dec.  448. 

Illinois.  —  Reed  v.  Peterson,  91  111.  288. 

Kentucky.  —  Beard  v.  Campbell,  2  A.  K. 
Marsh.  (Ky.)  125,  t2  Am.  Dec.  364. 

New  Jersey.  —  Crane  v.  Conklin,  1  N.  J.  Eq. 
346,  22  Am.  Dec.  519. 

Oregon.  —  Archer  v.  Lapp,  12  Oregon  196. 

Tennessee.  —  Deaderick  v.  Watkins,  8 
Humph.  (Tenn.)520;  King  v.  Cohorn,  6  Yerg. 
(Tenn.)  75,  27  Am.  Dec.  455. 

Texas.  —  Briscoe  v.  Bronaugh,  1  Tex.  326, 
46  Am.  Dec.  108. 

And  see  infra,  this  section,  Sufficiency  of 
Evidence. 

3.  Deficiency  in  Quantity  of  Land.  —  In  Seegar 
v.  Smith,  78  Ga.  616,  where  land  was  sold  as 
containing  fifty  acres,  at  a  certain  price  per 
acre,  and  was  found  to  contain  only  about 
thirty-five  acres,  it  was  held  that  the  deficiency 
was  so  great  as  to  raise  a  presumption  of 
fraud. 

4.  Failure  to  Appear  and  Explain.  —  Thus  in 
Griswold  v.  Gebbie,  24  W.  M.  C.  (Pa.)  72,  it 
was  held  that  one  who  has  made  a  false  repre- 
sentation as  to  the  quantity  of  land  sold  by 
him,  and  who  neglects  to  appear  and  explain 
it,  will  be  presumed  to  have  acted  from  a  fraud- 
ulent motive.  See  also  Black  v.  Wright,  9 
Ired.  L.  (31  N.  Car.)  447. 

5.  Failure  to  Produce  Testimony. —  Hoffer  v. 
Gladden,  75  Ga.  532;  Baldwin  v.  Whitcomb, 
71  Mo.  651. 

6.  Resistance  of  Judicial  Inquiry.  —  Heath  v. 
Waters,  40  Mich.  459. 


7.  No  Presumption  from  Motive  Alone.  —  Moore 

v.  Parker,  25  Iowa  355. 

8.  Fiduciary  Relation  Raises  Presumption  of 
Fraud  —  England.  — Allfrey  v.  Allfrey,  1  Macn. 
&  G.  99;  Benson  v.  Heathorn,  I  Y.  &  Coll. 
Ch.  340;  Dent  v.  Bennett,  4  Myl.  &  C.  269; 
Gibson  v.  Jeyes,  6  Ves.  Jr.  278;  Hugenin  v. 
Baseley,  14  Ves.  Jr.  273:  Smith  v.  Kay,  7  H. 
L.  Cas.  750;  Moore  v.  Prance,  9  Hare  299; 
Billage  v.  Southee,  9  Hare  540;  Archer  v. 
Hudson,  7  Beav.  560;  Cooke  v.  Lamotte,  15 
Beav.  240;  Blackie  v.  Clark,  15  Beav.  603; 
Walker  v.  Smith,  29  Beav.  394. 

United  States.  —  Taylor  v.  Taylor,  8  How. 
(U.  S.)  183;  Thompson  v.  Hawks,  14  Fed. 
Rep.  902. 

Alabama.  —  Smyley  v.  Reese,  53  Ala.  89,  25 
Am.  Rep.  598;  Ferguson  v.  Lowery,  54  Ala. 
510,  25  Am.  Rep.  718;  Waddell  v.  Lanier,  62 
Ala.  347;  Shipman  v.  Furniss,  69  Ala.  555, 
44  Am.  Rep.  528;  Noble  v.  Moses,  81  Ala.  530, 
60  Am.  Rep.  175;  Burke  v.  Taylor,  94  Ala. 
530. 

California.  —  Brown  v.  Burbank,  64Cal.  99; 
Connor  v.  Stanley,  72  Cal.  556,  1  Am.  St.  Rep. 
84;  Ross  v.  Conway,  92  Cal.  632. 

Connecticut.  —  Miller  v.  Welles,  23  Conn.  21; 
St.  Leger's  Appeal,  34  Conn.  434,  91  Am.  Dec. 
735;  Nichols  v.  McCarthy,  53  Conn.  299,  55 
Am.  Rep.  105. 

Delaware.  — Jones  v.  Thompson,  5  Del.  Ch. 
374- 

Illinois. — Casey  v.  Casey,  14  111.  112;  Jen- 
nings v.  McConnel,  17  111.  148;  Zeigler  v. 
Hughes,  55  111.  288;  Ward  v.  Armstrong,  84 
111.  151;  Wickiser  v.  Cook,  85  111.  68;  Reed  v. 
Peterson,  91  111.  288;  Sands  v.  Sands,  112  111. 
225;  Jones  v.  Lloyd,  117  111.  597. 

Indiana.  —  Watson  v.  Mahan,  20  Ind.  227; 
Brackenridge  v.  Holland,  2  Blackf.  (Ind.)  377, 
20  Am.  Dec.  123. 

Iowa.  —  Ryan  v.  Ashton,  42  Iowa  365. 

Kansas.  —  Hill  v.  Miller,  50  Kan.  659. 
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the  court  can  see  that  there  was  fraud,  but  because  there  may  have  been 
fraud.1 

2.  Admissibility  of  Evidence  —  a.  In  General. — The  nature  of  fraud  is 
such  that  it  can  seldom  be  established  by  direct  or  positive  evidence.  Gen- 
erally it  must  be  inferred  from  the  facts  and  circumstances  attending  the 
particular  transaction.  It  is  the  rule,  therefore,  that  in  cases  of  fraud  great 
latitude  is  to  be  allowed  in  the  admission  of  evidence,3  and  that  a  person  who 


Kentucky.  —  Golding  v.  Golding,  82  Ky.  51; 
Weil  v.  Silverstone,  6  Bush  (Ky.)  698;  Scar- 
borough v.  Watkins,  9  B.  Mon.  (Ky.)  540,  50 
Am.  Dec.  528;  Carters.  West,  93  Ky.  211. 

Maryland.  —  Highberger  v.  Stiffler,  21  Md. 
338,  83  Am.  Dec.  593;  Todd  v.  Grove,  33  Md. 
188;  Cherbonnier  v.  Evicts,  56  Md.  276. 

Massachusetts.  —  Woodbury  v.  Woodbury, 
141  Mass.  329,  55  Am.  Rep.  479. 

Michigan.  —  Stiles  v.  Stiles,  14  Mich.  72; 
Bo  we  v.  Bowe,  42  Mich.  195;  McGinn  v. 
Tobey,  62  Mich.  252,  4  Am.  St.  Rep.  848; 
Hemphill  v.  Holford,  88  Mich.  293;  Finegan 
v.  Theisen,  92  Mich.  173;  Worthington  v. 
Major,  94  Mich.  325. 

Minnesota.  —  Ashton  v.  Thompson,  32  Minn. 
25;  Graham  v.  Burch,  44  Minn.  33. 

Missouri.  —  Cadwallader  v.  West,  48  Mo. 
4.83;  Garvin  v.  Williams,  44  Mo.  465,  100  Am. 
Dec.  314,  50  Mo.  206;  Ford  v.  Hennessy,  70 
Mo^jSo;  Miller  v.  Simonds,  72  Mo.  669. 

Nebraska.  —  Hansen  v.  Berthelsen,  19  Neb. 
433- 

New  Jersey.  — Corrigan  v.  [Pironi,  48  N.  J. 
Eq.  607. 

New  York.  —  Boyd  v.  De  La  Montagnie,  73 
N.  Y.  498,  29  Am.  Rep.  197;  Marx  v.  Mc- 
Glynn,  88  N.  Y.  357;  Green  v.  Roworth,  113 
N.  Y.  462. 

North  Carolina.  —  Lee  v.  Pearce,  68  N.  Car. 
76;  Atkins  v.  Withers,  94  N.  Car.  581;  Deaton 
v.  Munroe,  4  Jones  Eq.  (57  N.  Car.)  39;  Tatom 
v.  White,  95  N.  Car.  453. 

Ohio.  —  Long  v.  Mulford,  17  Ohio  St.  484,  93 
Am.  Dec.  638;  Berkmeyer  v.  Kellerman,  32 
Ohio  St.  239,  30  Am.  Rep.  577. 

Pennsylvania.  —  Swisshelm's  Appeal,  56 
Pa.  St.  475,  94  Am.  Dec.  107;  Spencer's  Ap- 
peal, 80  Pa.  St.  317;  Audenreid's  Appeal,  89 
Pa.  St.  114,  33  Am.  Rep.  731;  Miskey's  Ap- 
peal, 107  Pa.  St.  611;  Millers.  Rivers,  138  Pa. 
St.  270;  Smith  v.  Loafman,  145  Pa.  St.  628; 
Crothers  v.  Crothers,  149  Pa.  St.  201;  Doran 
v.  McConlogue,  150  Pa.  St.  98;  Browning  v. 
Patterson,  11  Montg.  Co.  Rep.  (Pa.)  78; 
Clark  v.  Clark,  42  Pittsb.  Leg.  J.  (Pa.)  384. 

South  Carolina.  —  M'Cants  v.  Bee,  1  Mc- 
Cord  Eq.  (S.  Car.)  383,  16  Am.  Dec.  610. 

Vermont.  —  Wade  v.  Pulsifer,  54  Vt.  45. 

Wisconsin.  —  Watkins  v.  Brant,  46  Wis.  419. 

For  a  general  treatment  of  this  question  see 
the  title  Undue  Influence. 

1.  Atkins  v.  Withers,  94  N.  Car.  581. 

Persons  under  Contract  to  Marry.  —  It  has  been 
held  that  the  relations  existing  between  per- 
sons who  have  entered  into  an  agreement  to 
marry  are  not  such  as  to  raise  a  presumption 
of  fraud  in  dealings  between  them.  Atkins  v. 
Withers,  94  N.  Car.  581. 

Parent  and  Child  and  Other  Near  Relatives.  — 
It  has  also  been  held  that  a  presumption  of 
fraud  does  not  arise  from  the  mere  relation 
of  parent  and  child,  or  other  near  relationship, 


in  the  absence  of  circumstances  showing  undue 
influence,  mental  weakness,  or  other  fact  tend- 
ing to  raise  such  presumption.  Tenbrook  v. 
Brown,  17  Ind.  410;  Reehling  v.  Byers,  94 
Pa.  St.  316. 

In  the  case  last  cited  it  was  said  that  busi- 
ness dealings  between  parents  and  children, 
and  other  near  relatives,  are  not  per  se  fraudu- 
lent, but  must  be  treated  just  as  transactions 
between  ordinary  debtors  and  creditors  are 
treated,  and  that  where  the  bona  fides  of  the 
same  is  attacked,  the  fraud  alleged  must  be 
clearly  proved. 

But  if  there  is  any  showing  that  there  was 
an  actual  relation  of  confidence,  or  the  actual 
exercise  of  influence,  etc.,  or  if  the  circum- 
stances raise  suspicion  of  fraud,  the  presump- 
tion of  fraud  arises. 

England.  —  Archer  v.  Hudson,  7  Beav.  560. 

United  States. — Taylor  v.  Taylor,  8  How. 
(U.  S.)  183. 

Alabama.  —  Noble  v.  Moses,  81  Ala.  530,  60 
Am.  Rep.  175. 

Connecticut.  —  Nichols  v.  McCarthy,  53 
Conn.  299,  55  Am.  Rep.  105. 

Illinois.  —  Ward  v.  Armstrong,  84  111.  151. 

Maryland.  —  Highberger  v.  Stiffler,  21  Md. 
338,  83  Am.  Dec.  593. 

Michigan.  — Stiles  v.  Stiles,  14  Mich.  72. 

Minnesota.  —  Graham  v.  Burch,  44  Minn.  33. 

New  York. — Green  v.  Roworth,  113  N.  Y. 
462. 

Ohio. — Berkmeyer  v.  Kellerman,  32  Ohio 
St.  239,  30  Am.  Rep.  577. 

Pennsylvania.  —  Miskey's  Appeal,  107  Pa. 
St.  611. 

Wisconsin.  —  Watkins  v.  Brant,  46  Wis.  419. 

Mere  Neighbors  or  Friends.  —  No  presumption 
of  fraud  arises  in  dealings  between  mere 
neighbors,  acquaintances,  and  friends.  Miller 
v.  Welles,  23  Conn.  21. 

2.  Admissibility  of  Evidence  —  Great  Latitude 
Allowed — Alabama.  —  Snodgrass  v.  Branch 
Bank,  25  Ala.  161,  60  Am.  Dec.  505;  Warren 
v.  Gabriel,  51  Ala.  235. 

Connecticut. — Olmsted  v.  Hoyt,  11  Conn. 
376;  Hoxie  v.  Home  Ins.  Co.,  32  Conn.  21,  85 
Am.  Dec.  240. 

Georgia.  —  Southern  L.  Ins.  Co.  v.  Wilkin- 
son, 53  Ga.  535;  Robinson  v.  Woodmansee, 
80  Ga.  249. 

Illinois.  —  Vigus  v.  O'Bannon,  118  111.  334; 
Endsley  v.  Johns.  120  111.  469,  60  Am.  Rep. 
572. 

Louisiana.  —  Gaidry  v.  Lyons,  29  La.  Ann.  4. 

Maine.  —  Cushing  v.  Rice,  46  Me.  303,  71 
Am.  Dec.  579. 

Maryland.  —  Davis  v.  Calvert,  5  Gill  &  J. 
(Md.)  269,  25  Am.  Dec.  282;  Curtis  v.  Moore, 
20  Md.  93. 

Massachusetts.  —  Flood  v.  Clemence,  106 
Mass.  299;  Hey  wood  v.  Reed.  4  Gray  (Mass.) 
574- 
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seeks  to  prove  fraud  in  a  sale  or  other  transaction  may  show  every  circum- 
stance in  the  condition  or  relation  of  the  parties,  and  every  act  or  declaration 
of  the  party  charged  with  the  fraud,  which,  in  the  opinion  of  the  judge,  bears 
such  a  relation  to  the  transaction  under  investigation  as  to  be  in  its  nature 
calculated  to  persuade  the  jury  that  the  charge  of  fraud  is  or  is  not  well 
founded.1 

Subsequent  Conduct.  —  The  admissible  evidence  of  the  conduct  of  a  party 
charged  with  a  fraud  is  not  limited  to  evidence  of  his  conduct  at  or  before  the 
time  of  the  transaction  under  investigation,  but  includes  evidence  of  his  sub- 
sequent acts  and  dealings,  if  they  tend  to  establish  the  fraud  charged.8 

Conduct  Showing  Good  Faith.  —  Conduct  of  the  party  charged  with  fraud,  either 
before,  at  the  time  of,  or  after  the  transaction  alleged  to  have  been  fraudulent, 
may  be  shown  for  the  purpose  of  rebutting  a  presumption  of  fraud  arising 
from  the  evidence,  if  it  has  any  legitimate  tendency  in  this  direction.3 

Character  or  Reputation.  —  Evidence  that  a  person  charged  with  fraud  in  a  par- 
ticular transaction  has  the  general  reputation  of  being  tricky  and  given  to 
fraudulent  practices  is  not  admissible  for  the  purpose  of  proving  the  fraud 
charged.4  Nor  is  evidence  of  good  character  admissible  by  way  of  defense 
to  show  that  the  specific  fraud  was  not  committed.5 

b.  Other  Frauds  —  (i)  In  General.  —  A  charge  of  fraud  in  a  particular 
transaction  cannot  be  proved  by  evidence  of  other  and  independent  frauds  of 
the  party  charged,  though  in  a  similar  transaction,  unless  it  appears  that  there 
is  such  a  connection  between  the  transactions  as  to  authorize  the  inference 
that  the  frauds  are  both  parts  of  a  general  scheme  or  purpose  to  defraud.6 


Michigan,  —  Stone  v.  Covell,  29  Mich.  359; 
Weeks  v.  Downing,  30  Mich.  4;  Davis  v. 
Davis,  97  Mich.  419;  Ross  v.  Miner,  64  Mich. 
204. 

Missouri.  —  Smalley  v.  Hale,  37  Mo.  102; 
Stewart  v.  Severance,  43  Mo.  322,  97  Am.  Dec. 
392;  Hopkins  v.  Sievert,  58  Mo.  201. 

New  York.  —  Hennequin  z.  Naylor,  24  N. 
Y.  139;  Hersey  v.  Benedict,  15  Hun  (N.  Y.) 
282;  Viele  v.  Goss,  49  Barb.  (N.  Y.)  96. 

North  Carolina.  —  Blackwell  v.  Cummings, 
68  N.  Car.  121 ;  Knight  v.  Houghtalling,  85  N. 
Car.  17. 

Pennsylvania.  —  Zerbe  v.  Miller,  16  Pa.  St. 
488;  Garrigues  v.  Harris,  17  Pa.  St.  344;  York 
County  Bank  v.  Carter,  38  Pa.  St.  446,  80  Am. 
Dec.  494;  Stauffer  v.  Young,  39  Pa.  St.  455; 
Simons  v.  Vulcan  Oil,  etc.,  Co.,  61  Pa.  St.  202, 
100  Am.  Dec.  628;  Craig's  Appeal,  77  Pa.  St. 
448;  Stewart  v.  Fenner,  81  Pa.  St.  177;  Brinks 
v.  Heise,  84  Pa.  St.  246;  Cover  v.  Manaway, 
115  Pa.  St.  338,  2  Am.  St.  Rep.  552;  Heath  v. 
Slocum,  115  Pa.  St.  549;  Glessner  v.  Patter- 
son, 164  Pa.  St.  224;  Snyder  v.  Berger,  18  W. 
N.  C.  (Pa.)  490. 

Utah.  —  Leedom  v.  Earls  Furniture,  etc., 
Co.,  12  Utah  172. 

1.  Statement  of  the  Rule  and  Its  Reason.  —  See 
the  observations  of  Woodward,  J.,  in  Stauffer 
v.  Young,  39  Pa.  St.  459.  See  also  Olmsted 
v.  Hoyt,  11  Conn.  376. 

2.  Evidence  of  Subsequent  Conduct.  —  Ross  v. 
Miner.  64  Mich.  204;  Hedges  v.  Payne,  63 
Hun  (N.  Y.)  630,  17  N.  Y.  Supp.  809;  Hersey 
v.  Benedict,  15  Hun  (N.  Y.)  282;  Whitney 
Wagon  Works  v.  Moore,  61  Vt.  230. 

3.  Proof  of  Conduct  to  Rebut  Presumption  or 
Proof  of  Fraud.  —  Thus  in  Bush  v.  Bradford,  15 
Ala.  317,  where  testimony  was  introduced  by 
the  defendant,  tending  to  prove  false  repre- 
sentations by  the  plaintiff  in  a  sale  of  blooded 


stock,  as  to  age  and  soundness,  it  was  held 
competent  for  the  plaintiff,  to  rebut  the  pre- 
sumption of  fraud,  to  show  that  he  informed 
the  defendant,  after  the  sale,  of  an  error  in  his 
representations,  and  offered  to  take  back  the 
property,  which  offer  the  defendant  rejected. 

4.  Ward  v.  Herndon,  5  Port.  (Ala.)  382;  Mar- 
tin v.  Good,  14  Md.  398,  74  Am.  Dec.  545; 
Heywood  v.  Reed,  4  Gray  (Mass.)  574;  Klein 
v.  Bayer,  81  Mich.  233.  And  see  the  title 
Character  in  Evidence,  vol.  5,  p.  863. 

5.  Fowler  v.  .(Etna  F.  Ins.  Co.,  6  Cow.  (N. 
Y.)  673,  16  Am.  Dec.  460;  Norris  v.  Stewart, 
105  N.  Car.  455,  18  Am.  St.  Rep.  917.  And 
see  the  title  Character  in  Evidence,  vol.  5, 
p.  863. 

6.  Evidence  of  Other  Frauds  and  Representa- 
tions—  Alabama. — Johnston  v.  Branch  Bank, 
7  Ala.  379;  Montgomery  Southern  R.  Co.  v. 
Matthews,  77  Ala.  357,  54  Am.  Rep.  60. 

California.  —  Cohn  v.  Mulford,  15  Cal.  50. 
Connecticut.  —  Edwards  v.  Warner,  35  Conn. 
517;  Strong  v.  Smith,  62  Conn.  41. 

Illinois. — Johnston  v.  Beeney,  5  111.  App. 
601. 

Indiana.  —  Bischof  v.  Coffelt,  6  Ind.  23. 
Iowa.  —  Mather  v.  Robinson,  47  Iowa  403; 
Gate  City  Land  Co.  v.  Heilman,  80  Iowa  477. 

Alaine.  —  Handley  v.  Call,  27  Me.  35; 
Staples  v.  Smith,  48  Me.  470. 

Massachusetts.  —  Somes  v.  Skinner,  16  Mass. 
360;  Jordan  v.  Osgood,  109  Mass.  457,  12  Am. 
Rep.  731;  Miller  v.  Curtis,  158  Mass.  127,  35 
Am.  St.  Rep.  469. 

Minnesota.  —  Faribault  v.  Sater,  13  Minn. 
223. 

Nebraska.  — Johnson  v.  Gulick,  46  Neb.  817, 
50  Am.  St.  Rep.  629. 

New  York.  —  Hall  v.  Naylor,  18  N.  Y.  588, 
75  Am.  Dec.  269;   Townsend  v.  Graves,  3 
Paige  (N.  Y.)453;  Coffin  v.  Hollister,  (Supreme 
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Frauds  by  Others  than  the  Party  Charged.  —  In  order  to  show  the  commission  of  a 
fraud  by  one  person,  evidence  of  similar  frauds  committed  by  other  persons 
is  inadmissible,  without  some  showing  of  concert  or  conspiracy  to  defraud.1 

(2)  General  Scheme  or  Purpose  to  Defraud.  —  If  the  other  fraud  as  to  which 
evidence  is  offered  is  similar  in  character  to  the  fraud  alleged,  and  so  connected 
with  the  transaction  under  investigation  in  point  of  time  and  otherwise  as  to 
reasonably  authorize  the  inference1  that  both  frauds  were  in  pursuance  of  a 
general  scheme  or  purpose  to  defraud  in  such  cases,  the  evidence  is  admissi- 
ble.2 This  is  well  settled  as  a  general  rule,  though  in  its  application  there  is 
not  entire  unanimity  in  the  cases. 

The  Chief  Reason  for  admitting  evidence  of  other  frauds  in  such  a  case  is  that,  I 


Ct.)  7  N.  Y.  Supp.  734;  Wheeler,  etc.,  Mfg. 
Co.  v.  Keeler,  65  Hun  (N.  Y.)  508;  Bliss  v. 
Sickles,  66  Hun  (N.  Y.)  633,  21  N.  Y.  Supp. 
273.    See  also  Mayer  v.  People,  80  N.  Y.  364. 

North  Carolina.  —  Holmesly  v.  Hogue,  2 
Jones  L.  (47  N.  Car.)  391;  Withrow  v.  Bigger- 
staff,  87  N.  Car.  176;  Winborne  v.  Lassiter,  89 
N.  Car.  1. 

South  Carolina.  —  Thorpe  v.  Thorpe,  12  S. 
Car.  154. 

Washington.  —  McKay  v.  Russell,  3  Wash. 
378,  28  Am.  St.  Rep.  44. 

1.  Frauds  Committed  by  Third  Persons.  —  Thus 
in  a  suit  to  rescind  a  purchase  of  land  on  the 
ground  of  false  representations  by  an  agent, 
it  is  not  competent  to  show  that  other  land 
agents  made  similar  representations  to  others 
In  attempting  to  sell  land  similarly  located. 
Beckley  v.  Riverside  Land  Co.,  (Va.  1895)  23 
S.  E.  Rep.  778. 

In  an  action  to  recover  money  paid  under  a 
contract  for  the  sale  of  land  alleged  to  have 
been  procured  by  false  and  fraudulent  repre- 
sentations, evidence  of  similar  representations 
made  to  a  third  party  in  a  similar  but  distinct 
transaction  is  inadmissible.  McKay  v.  Russell, 
3  Wash.  378,  28  Am.  St.  Rep.  44. 

Separate  Sales  by  Co-owners  of  Property.  — 
Where  two  part  owners  of  property  separately 
sell  and  convey  the  same,  evidence  of  fraud  on 
the  part  of  one  is  not  admissible  to  prove  fraud 
on  the  part  of  the  other,  in  the  absence  of 
proof  of  conspiracy  or  other  peculiar  circum- 
stances.   Boyd  v.  Brown,  17  Pick.  (Mass.)  453. 

2.  General  Scheme  or  Purpose  to  Defraud  — ■ 
England.  —  Blake  v.  Albion  L.  Assur.  Soc,  4 
C.  P.  Div.  94,  48  L.  J.  C.  P.  169,  40  L.  T.  N. 
S.  an,  27  W.  R.  321;  Henman  v.  Lester,  12 
C.  B.  N.  S.  776,  104  E.  C.  L.  776,  9  Jur.  N.  S. 
601;  Huntingford  v.  Massey,  1  F.  &  F.  690. 

United  States.  —  New  York  Mut.  L.  Ins.  Co. 
v.  Armstrong,  117  U.  S.  591;  Smith  v.  Schwed, 
9  Fed.  Rep.  483;  Continental  Ins.  Co.  v.  Penn- 
sylvania Ins.  Co.,  51  Fed.  Rep.  884,  1  U.  S. 
App.  201 ;  Bottomley  v.  U.  S.,  1  Story  (U.  S.)  135 ; 
U.  S.  v.  A  Quantity  of  Tobacco,  6  Ben.  (U.  S.) 
68;  Lincoln  v.  Claflin,  7  Wall.  (U.  S.)  138; 
Butler  v.  Watkins,  13  Wall.  (U.  S.H56;  Castle 
v.  Bullard,  23  How.  (U.  S.)  172. 

Alabama.  —  Loeb  Flash,  65  Ala.  526; 
Montgomery  Southern  R.  Co.  v.  Matthews, 
77  Ala.  357,  54  Am.  Rep.  60. 

California.  —  Bancroft  v.  Heringhi,  54  Cal. 
120;  Kelley  v.  Owens,  (Cal.  1892)  30  Pac.  Rep. 
596,  (Cal.  1892)  31  Pac.  Rep.  14. 

Connecticut.  —  Morehouse  v.  Northrop,  33 
Conn.  380,  89  Am.  Dec.  211. 

Illinois.  —  Lockwood  v.  Doane,  107  111.  235. 


Iowa.  —  Porter  v.  Stone,  62  Iowa  442;  Starr 
v.  Stevenson,  91  Iowa  684. 

Maine.  —  Blake  v.  Howard,  11  Me.  202; 
Aldrich  v.  Warren,  16  Me.  465;  Hawes  v. 
Dingley,  17  Me.  341 ;  Cragin  v.  Tarr,  32  Me.  55. 

Maryland.  —  McAleerz/.  Horsey,  35  Md.  440. 

Massachusetts.  —  Winchester  v.  Charter,  97 
Mass.  140;  Haskins  v.  Warren,  115  Mass.  514; 
Waters'  Patent  Heater  Co.  v.  Smith,  120  Mass. 
444;  Horton  v.  Weiner,  124  Mass.  92;  Fowle 
v.  Child,  164  Mass.  210,  49  Am.  St.  Rep.  451; 
Pedrick  v.  Porter,  5  Allen  (Mass.)  324;  Lynde 
v'.  McGregor,  13  Allen  (Mass.)  172;  Wiggin  v. 
Day,  9  Gray  (Mass.)  97;  Rowley  v.  Bigelow, 
12  Pick.  (Mass.)  307,  23  Am.  Dec.  607. 

Michigan.  —  Kost  v.  Bender,  25  Mich.  515; 
Ross  v.  Miner,  64  Mich.  204. 

Minnesota.  —  Derby  v.  Gallup,  5  Minn.  119; 
Berkey  v.  Judd,  22  Minn.  287;  Moline-Milburn 
Co.  v.  Franklin,  37  Minn.  137;  Albitz  v.  Min- 
neapolis, etc.,  R.  Co.,  40  Minn.  476. 

Missouri,  —  Manheimer  v.  Harrington,  20 
Mo.  App.  301;  Elsass  v.  Harrington,  28  Mo. 
App.  300. 

Montana.  —  John  V.  Farwell  Co.  p.  Boyce, 
17  Mont.  83. 

New  Hampshire.  —  Lovell  v.  Briggs,  2  N. 
H.  218;  Whittier  v.  Varney,  10  N.  H.  291; 
Knight  v.  Heath,  23  N.  H.  411 ;  Hovey  v.  Grant, 
52  N.  H.  569;  Goodwin  v.  Horn,  60  N.  H.  485. 

New  Jersey.  —  Wilkinson  v.  Dodd,  42  N.  J. 
Eq.  234. 

New  York.  —  Hall  v.  Naylor,  18  N.  Y.  588, 
75  Am.  Dec.  269;  Hubbard  v.  Briggs,  31  N.  Y. 
518;  Goodwin  v.  Goldsmith,  49  N.  Y.  Super. 
Ct.  101,  99  N.  Y.  149;  Miller  v.  Barber,  66  N. 
Y.  558;   Beardsley  v.  Duntley,  69  N.  Y.  577; 
Mayer  v.  People,  80  N.  Y.  364;  Simmons?/. 
Fay,  1  E.  D.  Smith  (N.  Y.)  107;  Cary  v.  Hotail- 
ing,  1  Hill  (N.  Y.)  311,  37  Am.  Dec.  323;  Alli- 
son v.  Matthieu,  3  Johns.  (N.  Y.)  235;  Van 
Kleek  v.  Leroy,  4  Abb.  Pr.  N.  S.  (N.  Y.  Ct. 
App.)  431;  French  v.  White,  5  Duer  (N.  Y.) 
254;  Benham  v.  Cary,  11  Wend.  (N.  Y.)83;l 
Hedges  v.  Payne,  63  Hun  (N.  Y.)  630,  17  N.  j 
Y.  Supp.  809;  Bliss  v.  Sickles,  66  Hun  (N.  Y.)  [ 
633,  21  N.  Y.  Supp.  273. 

North  Carolina.  —  Chappell  v.  Butler,  74  N. 
Car.  459;  Winborne  v.  Lassiter,  89  N.  Car.  r. 

Ohio.  —  U.  S.  Life  Ins.  Co.  v.  Wright,  33 
Ohio  St.  533.  I 

Pennsylvania.  —  Confer  v.  McNeal,  74  Pa. 
St.  112;  Neff  v.  Landis,  no  Pa.  St.  204; 
Mackinlcy  v.  McGregor,  3  Whart.  (Pa.)  397, 
31  Am.  Dec.  522;  Cummings  v.  Cummings,  5 
W.  &  S.  (Pa.)  553- 

South  Carolina.  —  Thorpe  Thorpe,  12  S. 
Car.  154. 
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where  transactions  of  a  similar  character  by  the  same  party  are  closely  con- 
nected in  time,  the  inference  is  reasonable  that  they  proceed  from  the  same 
motive.1 

Other  Representations  to  Party  Defrauded.  —  In  an  action  of  deceit  or  to  avoid  a 
sale  or  other  contract  for  false  and  fraudulent  representations,  the  evidence  of 
representations  made  by  the  defendant  to  the  plaintiff  need  not  necessarily 
be  confined  to  the  representations  relied  upon,  nor  to  representations  made  at 
or  near  the  same  time,  but  may  include  representations  made  long  previous, 
where  they  led  to  the  commencement  of  a  course  of  dealing  of  which  the 
transaction  in  question  is  a  part,  and  where  the  defendant  has  not  corrected 
them,  but  on  further  inquiry  has  made  similar  representations.2 

Restriction  to  Purpose  of  Proving  Scienter.  —  It  has  been  held  that  evidence  of 
other  transactions  than  the  one  in  issue  in  a  case  involving  the  question  of 
fraud  is  admissible  only  for  the  purpose  of  proving  the  scienter,  when  it  is  an 
issue  in  the  cause,  and  that  for  this  reason  such  evidence  is  not  admissible 
in  a  case  in  which  it  is  unnecessary  to  prove  a  scienter.3  This  view,  however, 
is  not  supported  by  the  decisions  in  other  jurisdictions.  In  a  number  of  the 
cases  such  evidence  has  been  admitted  for  other  purposes;4  and  in  most  of 
the  cases  the  general  rule  that  it  is  admissible  when  it  tends  to  show  a  general 
scheme  or  purpose  to  defraud  is  stated  without  any  such  restriction. 

Restriction  to  Cases  of  Conspiracy.  —  In  Connecticut  it  has  been  held  that  the  cases 
in  which,  for  the  purpose  of  proving  a  particular  fraud,  evidence  of  other 
similar  fraudulent  transactions  is  admissible,  are  confined  to  cases  in  which  a 
conspiracy  to  defraud  is  shown,5  but  this  is  contrary  to  the  overwhelming 


Tennessee.  —  Summers  v.  Hovvland,  2  Baxt. 
(Tenn.)  407. 

Texas.  —  Stiles  v.  Giddens,  21  Tex.  783; 
Wolf  v.  Lachman,  (Tex.  Civ.  App.  1892)  20  S. 
W.  Rep.  867. 

Vermont.  —  Blodgett  v.  Morrill,  20  Vt.  sot); 
Pierce  v.  Hoffman,  24  Vt.  525;  Eastman  v. 
Premo,  49  Vt.  355,  24  Am.  Rep.  142;  Bradley 
Fertilizer  Co.  v.  Fuller,  58  Vt.  315;  McCasker 
v.  Enright,  64  Vt.  488,  33  Am.  St.  Rep.  938; 
Whitney  Wagon  Works  v.  Moore,  61  Vt.  230. 

Virginia.  —  Wilson  v.  Carpenter,  91  Va.  183. 

1.  Reason  for  Admitting  Evidence  of  Other 
Frauds.  —  Castle  v.  Bullard,  23  How.  (U.  S.) 
172;  Lincoln  v.  Claflin,  7  Wall.  (U.  S.)  132; 
Butler  v.  Watkins,  13  Wall.  (U.  S.)  456;  New 
York  Mut.  L.  Ins.  Co.  v.  Armstrong,  117  U. 
S.  598. 

2.  Other  Representations  Made  to  the  Party 
Defrauded.  —  King  v.  Fitch,  1  Keyes  (N.  Y.) 
432,  2  Abb.  App.  Dec.  (N.  Y.)  508.  And  see 
Kost  v.  Bender,  25  Mich.  515. 

3.  Restriction  of  Such  Evidence  to  Proof  of  Sci- 
enter.—  Johnsons.  Gulick,  46  Neb.  817,  50 
Am.  St.  Rep.  629.  And  see  U.  S.  Life  Ins. 
Co.  v.  Wright,  33  Ohio  St.  533. 

4.  See  Pedrickz>.  Porter,  5  Allen  (Mass.)  324; 
Wolf  v.  Lachman,  (Tex.  Civ.  App.  1892)  20  S. 
W.  Rep.  867. 

In  Cook  v.  Perry,  43  Mich.  623,  which  was 
an  action  for  false  representations,  it  was  held 
proper  to  admit  evidence  that  the  defendant 
made  the  same  representations  to  another  per- 
son after  the  cheat  had  been  accomplished, 
not  as  substantive  proof  of  the  statements, 
but  to  identify  the  agency  by  which  the  fraud 
was  committed,  and  to  show  that  the  plaintiff 
had  not  misunderstood  the  defendant,  since  in 
cases  of  fraud  a  wide  range  of  examination 
is  allowed. 


And  in  Porter  v.  Stone.  62  Iowa  442,  which 
was  an  action  based  upon  alleged  false  repre- 
sentations made  by  the  defendants  to  the 
plaintiff,  whereby  the  plaintiff  was  induced  to 
enter  into  a  contract  of  agency  to  his  damage, 
evidence  that  the  defendants  had  made  similar 
representations  to  others  with  whom  they  were 
seeking  to  make  similar  contracts  of  agency 
was  held  admissible  to  corroborate  the  testi- 
mony of  the  plaintiff  as  to  the  representations 
made  to  him. 

To  Show  Meaning  of  Words  Relied  upon.  —  In 
Pedrick  v.  Porter,  5  Allen  (Mass.)  324,  which 
was  an  action  for  deceit  in  the  sale  of  prop- 
erty, it  was  held  that  evidence  of  other  repre- 
sentations than  those  relied  upon  as  constitut- 
ing the  fraud,  made  by  the  defendant  at  the 
time  of  making  those  relied  upon  and  set  out 
in  the  declaration,  and  respecting  the  same 
subject  matter,  was  admissible  for  the  purpose 
of  enabling  the  jury  to  judge  more  accurately 
of  the  meaning  of  the  words  relied  upon. 

Obtaining  Money  by  Fraud.  —  In  the  late  case 
of  Fowle  v.  Child,  164  Mass.  210,  49  Am.  St. 
Rep.  451.  it  was  held  that  acts  which  are  part 
of  one  general  scheme  or  plan  of  fraud,  de- 
signed or  put  in  execution  by  the  same  per- 
son, are  admissible  to  prove  that  an  act  which 
has  been  done  by  some  one  was  in  fact  done 
by  the  person  who  designed  and  pursued  the 
plan,  if  the  act  in  question  was  a  necessary 
part  of  the  plan;  and  therefore,  where  it  is 
claimed  that  a  party  has  been  guilty  of  de- 
frauding another  by  showing  money,  placing 
it  in  possession  of  the  latter,  and  securing  a 
loan  thereon,  after  which  the  money  was  ab- 
stracted by  some  sleight  of  hand,  evidence  of 
such  practices  and  fraud  upon  others  is  ad- 
missible. 

5.  Restriction  to  Cases  of  Conspiracy.  —  Ed- 
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weight  of  authority.1 

Proof  that  Other  Representations  Were  Fraudulent.  —  To  render  evidence  of  other 
representations  admissible,  it  must  be  shown  that  they  were  fraudulent. 'l 
Therefore,  knowledge  of  their  falsity  must  be  shown  when  this  is  necessary  to 
render  them  fraudulent.3 

c.  Parol  Evidence.  —  The  fact  that  a  contract  has  been  reduced  to 
writing,  or  that  there  are  written  warranties,  is  no  ground  for  excluding  parol 
evidence  that  one  of  the  parties  was  induced  to  enter  into  the  same  by  false 
and  fraudulent  representations  of  the  other,  though  the  writing  is  silent  on  the 
subject  to  which  the  representations  relate ;  for  it  is  a  well  settled  exception 
to  the  general  rule  excluding  parol  evidence  to  vary  or  add  to  a  written  con- 
tract, that  such  evidence  may  be  received  for  the  purpose  of  showing  fraud.4 

Contracts  under  Seal.  —  As  was  shown  in  a  previous  section,  in  most  jurisdic- 
tions fraud  cannot  be  pleaded  as  a  defense  in  an  action  at  law  on  a  contract 
under  seal,  when  it  relates  merely  to  the  consideration,  but  relief  may  be 
obtained  in.  equity ;  and  at  law  as  well  as  in  equity  fraud  may  be  shown  where 
it  relates  to  the  execution  of  the  contract.5  When  fraud  can  be  shown 
according  to  these  rules,  it  may  be  shown  by  parol  evidence  notwithstanding 
the  contract  is  both  in  writing  and  under  seal.6 

wards  v.  Warner,  35  Conn.  517.  Compare  More- 
house v.  Northrop,  33  Conn.  380,  89  Am.  Dec. 
211. 

1.  See  the  cases  cited  in  the  notes  preceding. 

2.  Necessity  to  Show  that  the  Other  Repre- 
sentations Were  Fraudulent.  —  Cohn  v.  Mulford, 
15  Cal.  50;  Kline  v.  Baker,  106  Mass.  61; 
Meyer  v.  Cullen,  54  N.  Y.  392;  U.  S.  Life  Ins. 
Co.  v.  Wright,  33  Ohio  St.  533. 

3.  U.  S.  Life  Ins.  Co.  v.  Wright,  33  Ohio 
St.  533- 

4.  Parol  Evidence  Admissible  Notwithstanding 
a  Written  Contract  —  England.  —  Wright  v. 
Crookes,  1  Scott  N.  R.  685;  Rogers  v.  Hadley, 
2  H.  &  C.  227;  Dobell  v.  Stevens,  3  B.  &  C. 
623,  10  E.  C.  L.  201;  Filmer  v.  Gott,  4  Bro.  P. 
C.  (Toml.  ed.)  230;  Robinson  v.  Vernon,  7  C. 
B.  N.  S.  231,  97  E.  C.  L.  231;  Hotson  v. 
Browne,  9  C.  B.  N.  S.  442,  99  E.  C.  L.  442. 

United  States. —  Boyce  v.  Grundy,  3  Pet.  (U. 
S.)  210;  Barreda  v.  Silsbee,  21  How.  (U.  S.) 
146. 

Alabama.  —  Kennedy  v.  Kennedy,  2  Ala. 
571;  Pierce  v.  Wilson,  34  Ala.  596. 

Arkansas.  —  Hooper  v.  Chism,  13  Ark.  498; 
Harrell  v.  Hill,  19  Ark.  102,  68  Am.  Dec.  202; 
Tune  v.  Rector,  21  Ark.  284;  Plant  v.  Condit, 
22  Ark.  454;  Hanger  v.  Evins,  38  Ark.  334; 
Matlock  v.  Reppy,  47  Ark.  148. 

California.  —  Newman  v.  Smith,  77  Cal.  22. 

Colorado.  —  Sellar  v.  Clelland,  2  Colo.  532. 

Connecticut.  —  Russell  v.  Tuttle,  2  Root 
(Conn.)  22;  Brainerd  v.  Brainerd,  15  Conn. 
575;  Fox  v.  Tabel,  66  Conn.  397. 

Illinois.  —  Van  Buskirk  v.  Day,  32  111.  260; 
Eames  v.  Morgan,  37  111.  260;  Antle  v.  Sexton, 
137  111.  410,  affirming  32  111.  App.  437. 

Indiana.  —  Gatling  v.  Newell,  9  Ind.  572. 

Iowa. — Rohrabacher  v.  Ware,  37  Iowa  85; 
Nixon  v.  Carson,  38  Iowa  338;  Mann  v.  Tay- 
lor. 78  Iowa  355;  Scroggin  v.  Wood,  87  Iowa 
497- 

Kentucky.  —  Fishback  v.  Woodford,  I  J.  J. 
Marsh.  (Ky.)  84,  19  Am.  Dec.  55. 

Louisiana.  —  Montgomery  v.  Chaney,  13  La. 
Ann.  207. 

Maine.  —  Prentiss  v.  Russ,  16  Me.  30;  Cush- 
-ng  v.  Rice,  46  Me.  303,  71  Am.  Dec.  579. 
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Maryland.  —  Wilson  v.  Watts,  9  Md.  356. 
Massachusetts.  —  O'Donnell  v.  Clinton,  145 
Mass.  461;  Holbrook  v.  Burt,  22  Pick.  (Mass.) 
546- 

Michigan.  —  Match  v.  Hunt,  38  Mich.  I. 
New  Hampshire.  —  Coon  v.  Atwell,  46  N.  H. 

510, 

New  Jersey.  —  Cummings  v.  Cass,  52  N.J. 
L.  77- 

New  York.  —  Monell  v.  Colden,  13  Johns. 
(N.  Y.)  395,  7  Am.  Dec.  390;  Ward  ».^Wiman, 
17  Wend.  (N.  Y.)  193;  Sandford  v.  Handy,  23 
Wend.  (N.  Y.)  260;  Koop  v.  Handy,  41  Barb. 
(N.  Y.)  454- 

Oregon.  —  Foss  v.  Newbury,  20  Oregon  257. 
Pennsylvania. — M'Lene    v.    Fullerton,  4 
Yeates  (Pa.)  522;  Flagler  v.  Pleiss,  3  Rawle 
(Pa.)  345;  Relmer  v.  Parthemere,  8  Pa.  St. 
460;  Wolfe  v.  Arrott,  109  Pa.  St.  473. 

Tennessee.  —  Cobb  v.  O'Neal,  2  Sneed 
(Tenn.)  438;  Gwinther  v.  Gerding,  3  Head 
(Tenn.)  197. 

Texas.  —  Routh  v.  Caron,  64  Tex.  289. 
Vermont.  —  Mallory  v.  Leach,  35  Vt.  156,  82 
Am.  Dec.  625;  Cabot  v.  Christie,  42  Vt.  121,  1 
Am.  Rep.  313. 

5.  Parol  Evidence  in  Case  of  Contracts  under 
Seal.  —  See  supra,  ihis  title,  Effect  and  Remedies 
—  Remedies  A fter  Rescission. 

6.  England.  —  Rogers  v.  Hadley,  2  H.  &  C. 
227;  Filmer  v.  Gott,  4  Bro.  P.  C.  (Toml.  ed.) 
230;  Robinson  v.  Vernon,  7  C.  B.  N.  S.  231,  97 
E.  C.  L.  231. 

United  States.  —  Hartshorn  v.  Day,  19  How. 

(U.  S.)  211. 

Arkansas.  —  Harrell  v.  Hill,  19  Ark.  102,  68 
Am.  Dec.  202. 

California.  —  Hopkins  v.  Beard,  6  Cal.  664. 
Illinois.  —  Escherick  v.  Traver,  65  111.  379. 
Kentucky.  —  Thomas    v.    Thomas,    I  Litt. 
(Ky.)  62,  13  Am.  Dec.  220. 

Maryland.  —  Pocock  v.  Hendricks,  8  Gill  & 
J.  (Md.)  421. 

Massachusetts.  —  Boynton  v.  Hubbard,  7 
Mass.  119;  Hazard  v.  Irwin,  18  Pick.  (Mass.) 
95- 

New  York.  —  Monell  v.  Colden,  13  Johns. 
(N.  Y.)  395,  7  Am.  Dec.  390. 
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Eecitals  in  Contract.  —  Parol  evidence  of  false  and  fraudulent  representations 
inducing  one  to  enter  into  a  written  contract  is  admissible  notwithstanding 
the  contract  contains  an  express  recital  that  there  have  been  no  representa- 
tions, or  that  all  oral  representations  shall  be  inoperative.1 

Statute  of  Frauds.  —  The  admissibility  of  parol  evidence  as  affected  by  the 
statute  of  frauds  is  elsewhere  fully  treated.2 

3.  Sufficiency  of  Evidence  —  a.  Circumstantial  Evidence.  —  As  was 
stated  in  a  previous  paragraph,  the  nature  of  fraud  is  such  that  it  can  seldom 
be  established  by  direct  or  positive  proof.  In  the  nature  of  things,  resort 
must  be  had  to  circumstantial  evidence;  and  it  is  well  settled  that  such  evi- 
dence will  support  a  finding  of  fraud,  if  it  is  sufficient  to  reasonably  satisfy 
the  mind  of  the  judge  or  jury,  as  the  case  may  be.3  This  is  true  whether  the 
fraud  is  relied  upon  as  ground  for  the  recovery  of  damages  or  as  ground  for 
rescission  of  a  contract,  and  whether  the  controversy  is  at  law  or  in  equity. 


Pennsylvania.  —  Schuylkill  County  v.  Cop- 
ley, 67  Pa.  St.  386,  5  Am.  Rep.  441;  Flagler  0. 
Pleiss,  3  Rawle  (Pa.)  345;  Stubbs  v.  King,  14 
S.  &  R.  (Pa.)  206. 

Tennessee.  —  Gwinther  v.  Gerding,  3  Head 
(Tenn.)  197. 

Virginia.  —  Taylor  v.  King,  6  Munf.  (Va.) 
358,  8  Am.  Dec.  746. 

1.  Contradicting  Eecital  in  Contract.  —  Wilcox 
v.  Howell,  44  N.  Y.  399;  New  York,  etc.,  Mid- 
land R.  Co.  v.  Van  Horn,  57  N.  Y.  473; 
Bridger  v.  Goldsmith,  143  N.  Y.  424,  affirming 
3  Misc.  Rep.  (N.  Y.  C.  PI.)  535;  Universal 
Fashion  Co.  v.  Skinner,  64  Hun  (N.  Y.)  293. 

2.  Statute  of  Frauds.  —  See  supra,  False  Rep- 
resentations—  In  General;  Necessity  for  Writing. 
And  see  the  title  Statute  of  Frauds. 

3.  Circumstantial  Evidence  — England.  —  Stike- 
man  v.  Dawson,  1  De  G.  &  Sm.  105;  Lewellin 
v.  Mackworth,  2  Atk.  40;  Villiers  v.  Villiers, 
2  Atk.  71;  Man  v.  Ward,  2  Atk.  229;  Rex  v. 
Burdett,  4  B.  &  Aid.  161,  6  E.  C.  L.  432;  East 
India  Co.  v.  Donald,  9  Ves.  Jr.  282;  Hum- 
phrey v.  Olver,  28  L.  J.  Ch.  406;  Pickles  v. 
Pickles,  31  L.  J.  Ch.  146,  9  W.  R.  763. 

Canada.  —  North  British,  etc.,  Ins.  Co.  v. 
Tourville,  25  Can.  Sup.  Ct.  Rep.  177. 

United  States.  —  Rea  v.  Missouri,  17  Wall. 
(U.  S.)  532;  Henckley  v.  Hendrickson,  5  Mc- 
Lean (U.  S.)  170. 

Alabama.  — Juzan  v.  Toulmin,  9  Ala.  662, 
44  Am.  Dec.  448;  Snodgrass  v.  Branch  Bank, 
25  Ala.  161,  60  Am.  Dec.  505;  Warren  v.  Ga- 
briel, 51  Ala.  235;  Pickett  v.  Pipkin,  64  Ala. 
520;  Thames  v.  Rembert,  63  Ala.  561. 

California.  —  Billings  v.  Billings,  2  Cal.  107, 
56  Am.  Dec.  319;  McDaniel  v.  Baca,  2  Cal. 
326,  56  Am.  Dec.  339;  Belden  v.  Henriques,  8 
Cal.  87. 

Connecticut.  —  Morford  v.  Reck,  46  Conn. 
380. 

Delaware.  —  Grier  v.  Dehan,  5  Houst.  (Del.) 
401. 

Florida.  —  Wilson  v.  Lott,  5  Fla.  305 ;  Bal- 
lard v.  Eckman,  20  Fla.  661;  Smith  v.  Hines, 
10  Fla.  258. 

Georgia.  — Greer  v.  Caldwell,  14  Ga.  207,  58 
Am.  Dec.  553;  Southern  L.  Ins.  Co.  v.  Wilkin- 
son, 53  Ga.  535. 

Illinois.  —  Reed  v.  Noxon,  48  111.  323;  Bul- 
lock v.  Narrott,  49  111.  62;  Bryant  v.  Simoneau, 
51  111.  327;  Hiner  v.  Richter,  51  111.  299; 
Strauss  v.  Kranert,  56  111.  254;  Gill  v.  Crosby, 


63  111.  190;  Johnson  v.  Worthington,  30  111. 
App.  617. 

Indiana.  —  Peter  v.  Wright,  6  Ind.  183; 
Farmer  v.  Calvert,  44  Ind.  209;  Rhodes  v. 
Green,  36  Ind.  7;  Neal  v.  Gillaspy,  56  Ind. 
451,  26  Am.  Rep.  37;  Brower  v.  Goodyear,  88 
Ind.  572;  Stanfield  v.  Stiltz,  93  Ind.  249. 

Iowa.  —  Hughes  v.  Monty,  24  Iowa  499. 

Kentucky.  —  Bradley  v.  Buford,  Sneed  (Ky.) 
12,  2  Am.  Dec.  703;  Lowry  v.  Beckner,  5  B. 
Mon.  (Ky.)43;  Kendall  v.  Hughes,  7  B.  Mon. 
(Ky.)  370. 

Maryland.  —  Brogden  v.  Walker,  2  Har.  & 
J.  (Md.)  285;  Watkins  v.  Stockett,  6  Har.  &  J. 
(Md.)  435;  Cooke  v.  Cooke,  43  Md.  522;  Acker 
v.  McAllister,  45  Md.  309;  Zimmer  v.  Miller, 

64  Md.  296;  Cover  v.  Myers,  75  Md.  406,  32 
Am.  St.  Rep.  394. 

Michigan.  —  O'Donnell  v.  Segar,  25  Mich. 
367;  Hough  v.  Dickinson,  58  Mich.  89;  Web- 
ber v.  Jackson,  79  Mich.  175,  19  Am.  St.  Rep. 

l65-  . 

Mississippi.  —  Petrie  v.  Wright,  6  Smed.  & 
M.  (Miss.)  647;  Strong  v.  Hines,  35  Miss.  201; 
While  v.  Trotter,  14  Smed.  &  M.  (Miss.)  30, 
53  Am.  Dec.  112;  Meridian  First  Nat.  Bank  v. 
Strauss,  66  Miss.  479. 

Missouri.  —  Smalley  v.  Hale,  37  Mo.  102; 
Waddingham  v.  Loker,  44  Mo._  132,  100  Am. 
Dec.  260;  Hopkins  v.  Sievert,  58  Mo.  201; 
Baldwin  v.  Whitcomb,  71  Mo.  651;  Massey  v. 
Young,  73  Mo.  260;  State  v.  Estel,  6  Mo. 
App.  6. 

Nebraska.  —  Densmore  v.  Tomer,  11  Neb. 
118. 

Nevada.  —  Tognini  v.  Kyle,  15  Nev.  468. 
New  Hampshire.  —  McConihe  v.  Sawyer,  12 
N.  H.  396. 

New  York.  —  Sears  v.  Shafer,  6  N.  Y.  268; 
Booth  v.  Bunce,  33  N.  Y.  139,  88  Am.  Dec. 
372;  Sands  v.  Hildreth,  14  Johns.  (N.  Y.)  493; 
Devoe  v.  Brandt,  53  N.  Y.  462;  Byrd  v.  Hall, 
2  Keyes  (N.  Y.)  646,  1  Abb.  App.  Dec.  (N.  Y.) 
285;  Moorehead  v.  Holden,  7  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  188. 

Oregon.  —  Winner  v.  Smith,  22  Oregon  486. 

Pennsylvania.  —  Kaine  v.  Weigley,  22  Pa. 
St.  179;  McMichael  v.  McDermott,  17  Pa.  St. 
353.  55  Am.  Dec.  560;  Jackson  v.  Summer- 
ville,  13  Pa.  St.  359;  Abbey  v.  Dewey,  25  Pa. 
St.  413;  Bentz  v.  Rocky,  69  Pa.  St.  71; 
Stauffer  v.  Young,  39  Pa.  St.  455;  McNair  v. 
Compton,  35  Pa.  St.  23;  Huntzinger  v.  Har- 
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Knowledge  and  Intent.  —  This  applies  with  peculiar  force  when  there  is  a  ques- 
tion as  to  guilty  knowledge  or  intent.  This  must  almost  invariably  be  estab- 
lished by  proof  of  circumstances  from  which  it  may  be  inferred,  for,  although 
the  actions  of  men  can  be  shown  by  positive  proof,  their  mental  attitude  is  not 
susceptible  of  such  proof,  except  by  their  own  testimony.1 

b.  Degree  of  Proof.  —  It  has  sometimes  been  said  that  fraud 
must  be  proved  by  evidence  that  is  "clear,  precise,  and  indubitable,"* 
"  irresistible,"  3  that  establishes  the  fraud  "  beyond  reasonable  controversy, "* 
etc.    These  statements,  however,  exact  too  high  a  degree  of  proof.5 

Reasonable  Doubt.  —  According  to  the  overwhelming  weight  of  authority,  fraud 
need  not,  like  the  guilt  of  the  accused  in  a  criminal  prosecution,  be  established 
beyond  a  reasonable  doubt.6 

Preponderance  of  Evidence.  —  A  preponderance  of  the  evidence,  as  in  any  other 
civil  case,  is  sufficient,7  provided  the  proof  is  clear  and  strong  enough  to 


per,  44  Pa.  St.  204;  Young  v.  Edwards,  72  Pa. 
St.  257;  Lowe  v.  Dalrymple,  117  Pa.  St.  564. 

South  Carolina.  —  Denton  v.  McKenzie,  1 
Desaus.  (S.  Car.)  289,  1  Am.  Dec.  664. 

South  Dakota.  —  Williams  v.  Harris,  4  S. 
Dak.  22,  46  Am.  St.  Rep.  753. 

Tennessee.  —  Parrott  v.  Parrott,  1  Heisk. 
(Tenn.)  681. 

Texas.  —  Briscoe  v.  Bronaugh,  1  Tex.  326, 
46  Am.  Dec.  108;  Graham  v.  Roder,  5  Tex. 
141 ;  Thompson  v.  Shannon,  9  Tex.  536; 
Burch  v.  Smith,  15  Tex.  219,  65  Am.  Dec.  154; 
Linn  v.  Wright,  18  Tex.  317,  70  Am.  Dec.  282; 
Sparks  v.  Dawson,  47  Tex.  138. 

Vermont.  —  Conant  v.  Jackson,  16  Vt.  335. 

Virginia.  —  Hutchison  v.  Kelly,  I  Rob.  (Va.) 
131,  39  Am.  Dec.  250. 

West  Virginia.  —  Lockhard  v.  Beckley,  10 
W.  Va.  87;  Hunter  v.  Hunter,  10  W.  Va.  321; 
White  v.  Perry,  14  W.  Va.  66;  Burt  v.  Tim- 
mons,  29  W.  Va.  441,  6  Am.  St.  Rep.  664. 

1.  Proof  of  Guilty  Knowledge  and  Fraudulent 
Intent.  —  Zimmer  v.  Miller,  64  Md.  296.  And 
see  Wilson  v.  Lott,  5  Fla.  305;  Ballard  v.  Eck- 
man,  20  Fla.  661;  Moorehead  v.  Holden,  7 
Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  188;  Cover  v. 
Myers,  75  Md.  406,  32  Am.  St.  Rep.  394. 

2.  Sufficiency  of  Evidence  —  Erroneous  State- 
ments as  to  Degree  of  Proof.  —  In  Bierer's  Ap- 
peal, 92  Pa.  St.  265,  it  was  said  that  where  it  is 
sought  to  impeach  a  release  by  a  widow  to  the 
executors  of  her  deceased  husband  on  the 
ground  of  fraud,  the  evidence  of  fraud  must 
be  "  clear,  precise,  and  indubitable."  See 
also  Lyman  v.  Cessford,  15  Iowa  229;  Scho- 
field  v.  Blind.  33  Iowa  175;  Buck  v.  Sherman, 
2  Dougl.  (Mich.)  176;  Dallam  v.  Renshaw, 
26  Mo.  533;  Cummins  v.  Hurlbutt,  92  Pa. 
St.  165;  Stine  v.  Sherk,  1  W.  &  S.  (Pa.) 
195;  Irwin  v.  Shoemaker,  8  W.  &  S.  (Pa.)  75; 
Paxton  v.  Boyce,  1  Tex.  317;  Tompkins  v. 
Bennett,  3  Tex.  36.  Compare  Abbey  v.  Dewey, 
25  Pa.  St.  413. 

3.  See  Carter  v.  Gunnels,  67  111.  270. 

4.  Mayberry  v.  Nichol,  (Tenn.  1896)  39  S. 
W.  Rep.  881. 

5.  See  Bryant  v.  Simoneau,  51  111.  327. 

6.  Fraud  Need  Not  Be  Established  Beyond  a 
Seasonable  Doubt — Alabama. — Adams  v. 
Thornton,  78  Ala.  489,  56  Am.  Rep.  49. 

Illinois.  —  Bryant  v.  Simoneau,  51  111.  327; 
Carter  v.  Gunnels,  67  111.  270. 

Indiana.  —  Continental  Ins.  Co.  v.  Jachni- 
chen,  no  Ind.  59,  59  Am.  Rep.  194. 


Minnesota.  —  Burr  v.  Willson,  22  Minn.  206. 
North  Carolina.  —  Lee   v.    Pearce,    68  N 
Car.  76. 

Pennsylvania.  —  Abbey  v.  Dewey,  25  Pa.  St. 
413;  Young  v.  Edwards,  72  Pa.  St.  257. 

Texas.  —  Linn  v.  Wright,  18  Tex.  335,  70 
Am.  Dec.  282;  Sparks  v.  Dawson,  47  Tex.  138. 

And  cases  cited  in  the  note  following. 

In  Adams  v.  Thornton,  7S  Ala.  489,  56  Am. 
Rep.  49,  it  was  held  that  a  charge  that,  "  to 
justify  the  imputation  of  fraud,  the  facts  must 
be  such  that  they  are  not  explicable  on  any 
other  reasonable  hypothesis,"  exacts  too  high 
a  degree  of  proof,  and  is  erroneous.  Tomp- 
kins v.  Nichols,  53  Ala.  197,  and  Steele  v. 
Kinkle,  3  Ala.  352,  in  so  far  as  these  cases  are 
to  the  contrary,  were  overruled. 

7.  Preponderance  of  the  Evidence  Sufficient  — 
England. —  Humphreys  v.  Olver,  28  L.  J.  Ch. 
406. 

United  States.  —  Rea  v.  Missouri,  17  Wall. 
(U.  S.)  532;  Scott  v.  Home  Ins.  Co.,  1  Dill.  (U. 
S.)  105. 

Alabama.  —  Smith  v.  Branch  Bank,  21  Ala. 
125;  Alabama  L.  Ins.,  etc.,  Co.  v.  Pettway,  24 
Ala.  544;  Stiles  v.  Lightfoot,  26  Ala.  443; 
Thames  v.  Rembert,  63  Ala.  561;  Pickett  v. 
Pipkin,  64  Ala.  520;  Cromelin  v.  McCauley, 
67  Ala.  542. 

Arkansas.  —  Hempstead  v.  Johnston,  18 
Ark.  123,  65  Am.  Dec.  458. 

California.  — -  Seligman  v.  Kalkman,  8  Cal. 
207;  Ford  v.  Chambers,  19  Cal.  143;  Bullard 
v.  His  Creditors,  56  Cal.  600. 

Connecticut.  —  Munson  v.  Atwood,  30  Conn. 
102. 

Georgia. — Colquitt  v.  Thomas,  8  Ga.  258; 
Greer  v.  Caldwell,  14  Ga.  207,  58  Am.  Dec. 
553- 

Illinois.  —  Reed  v.  Noxon,  48  111.  323;  Bry- 
ant v.  Simoneau,  51  111.  327;  Carter  v.  Gun- 
nels, 67  111.  270. 

Indiana.  —  Bissell  v.  Wert,  35  Ind.  54; 
Rhodes  v.  Green,  36  Ind.  7;  Farmer  v.  Cal- 
vert, 44  Ind.  209;  Kelly  v.  Lenihan,  56  Ind. 
448;  Continental  Ins.  Co.  v.  Jachnichen,  no 
Ind.  59,  59  Am.  Rep.  194. 

Iowa.  —  Lillie  v.  McMillan,  52  Iowa  464; 
Bixby  v.  Carskaddon,  55  Iowa  533. 

Kentucky.  —  Lowry  v.  Beckner,  5  B.  Mon. 
(Ky.)4i;  Kendall  v.  Hughes,  7  B.  Mon.  (Ky.) 
368;  Marksbury  v.  Taylor,  10  Bush  (Ky.)  519; 
-4Ltna  Ins.  Co.  v.  Johnson,  11  Bush  (Ky.)  587, 
21  Am.  Rep.  223. 
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preponderate  over  the  general  and  reasonable  presumption  that  men  are  hon- 
est and  do  not  ordinarily  commit  frauds,  and  reasonably  to  satisfy  the  under- 
standing and  conscience  of  the  judge  or  jury.1  If  it  does  this  it  is  sufficient 
both  at  law  and  in  equity.3 

Mere  Suspicion  Not  Enough.  —  A  finding  of  fraud  is  not  warranted  if  the  evidence 
raises  only  a  mere  suspicion  of  fraud,3  except  where  the  relation  or  condition 

Am.  Dec.  553,  it  was  said  by  Judge  Siarnes 
that  the  proof  of  fraud  to  avoid  a  written  in- 
strument "  must  be  clear,  strong,  and  satis- 
factory," and  that  "  slight  suspicions,  vague 
presumptions,  bare  possibilities,  will  not  do; 
but  the  evidence  must  be  such,  and  so  clear 
and  strong,  as  to  produce  satisfactory  convic- 
tion;" and  he  adds:  "  This  is  all  that  is  re- 
quired, and  this  is  enough  to  prevent  such 
admission  of  parol  evidence  from  producing 
insecurity  in  written  titles." 

And  see  the  following  cases  in  addition  to 
those  cited  in  the  note  preceding: 

United  States.  —  Babbitt  v.  Dotten,  14  Fed. 
Rep.  ig;  Conard  v.  Nicoll,  4  Pet.  (U.  S.)  295; 
Clarke  v.  White,  12  Pet.  (U.  S.)  196. 

Alabama. — Adams  v.  Thornton,  78  Ala. 
489,  56  Am.  Rep.  49;  Johnson  v.  Rogers,  112 
Ala.  576. 

Arkansas.  —  Cannon  v.  Jackson,  40  Ark.  417. 
California.  —  Bullard  v.  His  Creditors,  56 
Cal.  600. 

Illinois.  —  Bryant  v.  Simoneau,  51  111.  327; 
Carter  v.  Gunnels,  67  111.  270. 

Iowa.  —  McClanahan  v.  McKinley,  52  Iowa 
222. 

Kansas.  —  Long  v.  West,  31  Kan.  298. 
Kentucky.  —  Marksbury  v.  Taylor,  10  Bush 
(Ky.)  519- 

Maryland.  —  Lynn  v.  Baltimore,  etc.,  R. 
Co.,  60  Md.404,  45  Am.  Rep.  741. 

Massachusetts.  —  Hatch  v.  Bayley,  12  Cush. 
(Mass.)  27. 

Michigan.  —  Watkins  v.  Wallace,  19  Mich. 
57;  Buck  v.  Sherman,  2  Dougl.  (Mich.)  176. 
Missouri.  —  Bryan  v.  Hitchcock,  45  Mo.  5*7. 
New  York.  —  Morris  v.  Talcott,  96  N.  Y.  100. 
Ohio.  — Christmas  v.  Spink,  15  Ohio  600. 
Pennsylvania.  —  Young  v.  Edwards,  72  Pa. 
St.  257. 

Texas. —  Paxton  v.  Boyce,  1  Tex.  317; 
Tompkins  v.  Bennett,  3  Tex.  36;  Linn  v. 
Wright,  18  Tex.  317,  70  Am.  Dec.  282. 

West  Virginia.  —  Hunter  v.  Hunter,  10  W. 
Va.  321. 

Wisconsin.  —  Lavassar  v.  Washburne,  50 
Wis.  200. 

The  proof  need  not  possess  such  a  degree  of 
force  as  to  be  "  irresistible."  Carter  v.  Gun- 
nels, 67  111.  270. 

It  is  sufficient  if  it  produces  a  rational  be- 
lief in  the  existence  of  fraud.  Watkins  v. 
Wallace,  19  Mich.  57. 

2.  In  the  late  case  of  Williams  v.  Harris,  4 
S.  Dak.  22,  46  Am.  St.  Rep.  753,  it  was  said: 
"  If  the  facts  and  circumstances  surrounding 
the  case,  and  directly  proven,  are  such  as  would 
lead  a  reasonable  man  to  the  conclusion  that 
fraud  in  fact  existed,  this  is  all  the  proof  which 
the  law  requires." 

3.  Mere  Suspicion  Not  Enough  —  England.  — 
Townsend  v.  Lowfield,  1  Ves.  35,  3  Alk.  536; 
M'Queen  v.  Farquhar,  ir  Ves.  Jr.  467;  Bowen 
v.  Evans,  2  H.  L.  Cas.  257;  Trenchard  v. 
Wanley,  2  P.  Wms.  166;  Pike  v.  Vigers,  2  Dr. 


Louisiana.  —  Hoffman  v.  Western  M.  &  F. 
Ins.  Co.,  1  La.  Ann.  216;  Wightman  v.  West- 
ern M.  &  F.  Ins.  Co.,  8  Rob.  (La.)  442. 

Maine.  —  Ellis  v.  Buzzell,  60  Me.  209,  ri 
Am.  Rep.  204;  Parlin  v.  Small,  68  Me.  290; 
Brown  v.  Blunt,  72  Me.  415. 

Maryland.  —  Lynn  v.  Baltimore,  etc.,  R. 
Co.,  60  Md.  404,  45  Am.  Rep.  741. 

Massachusetts.  —  Burnham  v.  Noyes,  125 
Mass.  85;  Schmidt  v.  New  York  Union  Mut. 
F.  Ins.  Co.,  1  Gray  (Mass.)  529;  Allen  v. 
Wheeler,  4  Gray  (Mass.)  123;  Gordon  v. 
Parmalee,  15  Gray  (Mass.)  413. 

Michigan.  —  Watkins  v.  Wallace,  iq  Mich. 
57;  O'Donnell  v.  Segar,  25  Mich.  367;  Elliott 
v.  Van  Buren,  33  Mich.  49,  20  Am.  Rep.  668; 
Allison  v.  Ward,  63  Mich.  128. 

Minnesota.  — Burr  v.  Willson,  22  Minn.  206. 

Mississippi.  —  Pope  v.  Andrews,  Smed.  &  M. 
Ch.  (Miss.)  135;  Doe  v.  Digno witty,  4  Smed.  & 
M.  (Miss.)  57;  White  v.  Trotter,  14  Smed.  &  M. 
(Miss.)  30,  53  Am.  Dec.  112;  Parkhurst  v.  Mc- 
Graw,  24  Miss.  134. 

Missouri.  —  Marshall  v.  Thames  F.  Ins. 
Co.,  43  Mo.  586;  Rothschild  v.  American  Cent. 
Ins.  Co.,  62  Mo.  356;  Hitchcock  v.  Baughan, 
36  Mo.  App.  216. 

New  Hampshire.  —  McConihe  v.  Sawyer,  12 
N.  H.  396;  Blodgett  Paper  Co.  v.  Farmer,  41 
N.  H.  398. 

New  Jersey.  —  Kane  v.  Hibernia  Ins.  Co., 
39  N.  J.  L.  697,  23  Am.  Rep.  239. 

New  York. —  Jaeger  v.  Kelley,  52  N.  Y.  274; 
Henry  v.  Henry,  8  Barb.  (N.  Y.)  588. 

North  Carolina.  —  Rippey  v.  Miller,  1  Jones 
L.  (46  N.  Car.)  479,  62  Am.  Dec.  177;  Lee  v. 
Pearce,  68  N.  Car.  76. 

Ohio. — ■  Jones  v.  Greaves,  26  Ohio  St.  2,  20 
Am.  Rep.  752;  Lyon  v.  Fleahmann,  34  Ohio 
St.  151. 

Pennsylvania.  —  Garrigues  v.  Harris,  17  Pa. 
St.  344;  Kaine  v.  Weigley,  22  Pa.  St.  179;  Ab- 
bey v.  Dewey,  25  Pa.  St.  413;  Douglass  v. 
Mitchell,  35  Pa.  St.  440;  Young  v.  Edwards, 
72  Pa.  St.  257;  Mead  v.  Con  roe,  113  Pa.  St. 
220. 

South  Carolina.  —  Denton  v.  M'Kenzie,  I 
Desaus.  (S.  Car.)  289,  1  Am.  Dec.  664;  Gist  v. 
Mcjunkin,  2  Rich.  (S.  Car.)  154. 

South  Dakota.  —  Williams  v.  Harris,  4  S. 
Dak.  22,  46  Am.  St.  Rep.  753. 

Texas.  —  Linn  v.  Wright,  18  Tex.  317,  70 
Am.  Dec.  282;  Sparks  v.  Dawson,  47  Tex. 
138. 

Vermont.  —  Bradish  v.  Bliss,  35  Vt.  326. 

West  Virginia.  —  Lockhard  v.  Beckley,  10 
W.  Va.  87;  Hunter  v.  Hunter,  10  W.  Va.  321; 
White  v.  Perry,  14  W.  Va.  66;  Burt  v.  Tim- 
mons,  29  W.  Va.  441,  6  Am.  St.  Rep.  664. 

Wisconsin.  —  Washington  Union  Ins.  Co.  v. 
Wilson,  7  Wis.  169;  Freeman  v.  Freeman,  31 
Wis.  235;  Blaeser  v.  Milwaukee  Mechanics 
Mut.  Ins.  Co.,  37  Wis.  31,  19  Am.  Rep.  747. 

1.  The  Proof  Must  Produce  Satisfactory  Convic- 
tion. —  In  Greer  v.  Caldwell,  14  Ga.  208,  58 
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of  the  parties  is  such  that  the  law  presumes  fraud,  according  to  the  rules 
stated  in  a  previous  paragraph.1 

Circumstances  Consistent  with  Honesty.  —  If  the  circumstances  are  just  as  consistent 
with  honesty  and  good  faith  as  with  a  fraudulent  intent,  when  a  fraudulent 
intent  is  necessary,3  the  presumption  of  innocence  must  prevail,  and  an 
inference  of  fraud  is  unwarranted.3 

Motive.  —  The  fact  that  it  appears  that  a  party  charged  with  fraud  had  a 


&  VVal.  266;  Hamilton  v.  Kirwan,  2  Jo.  &  La. 
T.  401;  Bath's  Case,  3  Ch.  Cas.  114;  Walker 
v.  Symonds,  3  Swanst.  61;  Smith  v.  Pawson, 
25  L.  T.  N.  S.  490;  Pares  v.  Pares,  33  L.  J.  Ch. 
218. 

Canada.  —  Bell  v.  Macklin,  15  Can.  Sup.  Ct. 
Rep.  576. 

United  States.  —  Babbitt  v.  Dotten,  14  Fed. 
Rep.  19;  Teakle  v.  Bailey,  2  Brock.  (U.  S.) 
43;  Sanborn  v.  Stetson,  2  Story  (U.  S.)  481; 
Phettiplace  v.  Sayles,  4  Mason  (U.  S.)  312; 
Gregg  v.  Sayre,  8  Pet.  (U.  S.)  244;  Clarke  v. 
White,  12  Pet.  (U.  S.)  196;  Wickham  v.  More- 
house, 16  Fed.  Rep.  324. 

Alabama. — Juzan  v.  Toulmin,  9  Ala.  662, 
44  Am.  Dec.  448;  Smith  v.  Branch  Bank,  21 
Ala.  125;  Alabama  L.  Ins.,  etc.,  Co.  v.  Pett- 
way,  24  Ala.  544;  Stiles  v.  Lightfoot,  26  Ala. 
443;  Cromelin  v.  McCauley,  67  Ala.  542; 
Johnson  v.  Rogers,  112  Ala.  576. 

Georgia.  —  Greer  v.  Caldwell,  14  Ga.  208,  58 
Am.  Dec.  553. 

Illinois.  —  Bryant  v.  Simoneau,  51  111.  324; 
Walker  v.  Hough,  59  111.  375;  Hanna  v.  Ray- 
burn,  84  111.  533;  Shinn  v.  Shinn,  91  111.  477; 
Wetherbee  v.  Fitch,  117  111.  67. 

Indiana.  —  Mahony  v.  Hunter,  30  Ind.  246. 

Iowa. —  Lyman  v.  Cessford,  15  Iowa  229; 
Hamilton  v.  Bishop,  22  Iowa  211;  Moore  v. 
Parker,  25  Iowa  355;  Schofield  v.  Blind,  33 
Iowa  175;  Hulverson  v.  Hutchinson,  39  Iowa 
316;  Drummond  v.  Couse,  39  Iowa  442;  Mc- 
Clanahan  v.  McKinley,  52  Iowa  222;  Jack  v. 
Brown,  60  Iowa  271. 

Kentucky.  —  Casey  v.  Allen,  1  A.  K.  Marsh. 
(Ky.)  465,  10  Am.  Dec.  750;  Thompson  v.  San- 
ders, 6  J.  J.  Marsh  (Ky.)  94;  Marksbury  v. 
Taylor,  10  Bush  (Ky.)  519. 

Louisiana.  —  Mandal  v.  Mandal,  28  La.  Ann. 
556. 

Maryland.  —  Hamilton  v.  Beall,  2  Har.  &  J. 
(Md.)4i4;  Davis  v.  Calvert,  5  Gill  &  J.  (Md.) 
269,  25  Am.  Dec.  282. 

Massachusetts. — Jordon  v.  Osgood,  109 
Mass.  457,  12  Am.  Rep.  731. 

Michigan.  —  Watkins  v.  Wallace,  19  Mich. 
57;  Buck  v.  Sherman,  2  Dougl.  (Mich.)  176; 
Allison  v.  Ward,  63  Mich.  128;  Breemersch  v. 
Linn,  101  Mich.  64. 

Minnesota.  —  Minneapolis,  etc.,  R.  Co.  v. 
Chisholm,  55  Minn.  374;  McCall  v.  Bushnell, 
41  Minn.  37. 

Mississippi.  — White  v.  Trotter,  14  Smed.  & 
M.  (Miss.)  30,  53  Am.  Dec.  112;  Petrie  v. 
Wright,  6  Smed.  &  M.  (Miss.)  647. 

Missouri.  —  Stewart  v.  Severance,  43  Mo. 
322,  97  Am.  Dec.  392;  Waddingham  v.  Loker, 
44  Mo.  132,  100  Am.  Dec.  260;  Funkhouser  v. 
Lay,  78  Mo.  458. 

New  Jersey.  —  Matter  of  Vandeveer,  20  N. 
J  Eq.  463;  Jewett  v.  Bowman,  29  N.  J.  Eq. 
174. 


New  York.  —  People  v.  Cook,  8  N.  Y.  67, 
59  Am.  Dec.  451;  Pryor  v.  Foster,  130  N.  Y. 
171;  Boyd  v.  M'Lean,  1  Johns.  Ch.  (N.  Y.) 
590;  Ayres  v.  Scribner,  17  Wend.  (N.  Y.)407; 
Gillespie  v.  Moon,  2  Johns.  Ch.  (N.  Y.)  585,  7 
Am.  Dec.  559;  Taylor  v.  Fleet,  4  Barb.  (N.  Y.) 
95;  Mason  v.  Wheeler,  2  Misc.  Rep.  (N.  Y. 
Super.  Ct.)  523;  Flower  City  Nat.  Bank  v. 
Grover,  88  Hun  (N.  Y.)  4. 

Ohio.  —  Christmas  v.  Spink,  15  Ohio  600. 
Oregon.  —  Wimer  v.  Smith,  22  Oregon  486. 
Pennsylvania.  —  Cummins  v.   Hurlbutt,  92 
Pa.  St.  165;  Clark  v.  Everhart,  63  Pa.  St.  349; 
Battles  v.  Laudenslager,  84  Pa.  St.  446;  Mead 
v.  Conroe,  113  Pa.  St.  220. 

South  Carolina.  —  Rupart  v.  Dunn,  1  Rich. 
L.  (S.  Car.)  101. 

Texas.  —  Tompkins  v.  Bennett,  3  Tex.  36. 
It  was  said  by  Judge  Whipple  in  Buck  v. 
Sherman,  2  Dougl.  (Mich.)  176:  "  While  the 
stern  principles  by  which  courts  of  equity  are 
guided  will  be  applied  in  all  their  strictness  fo 
cases  of  fraudulent  conveyances,  where  the 
fraud  is  clearly  established,  yet  we  cannot 
presume  that  fraud  actually  exists  upon  slight 
circumstances." 

1.  See  supra,  this  section,  Presumption  and 
Burden  of  Proof . 

2.  Circumstances  as  Consistent  with  Honesty  as 
with  Fraud.  —  See  supra,  this  title,  Knowledge 
and  Intent. 

3.  England.  —  Hamilton  v.  Kirwan,  2  Jo.  & 
La  T.  401;  Pares  v.  Pares,  33  L.J.  Ch.  218; 
Pike  v.  Vigers,  2  Dr.  &  Wal.  266. 

Alabama.  —  Steele  v.  Kinkle,  3  Ala.  352; 
Smith  v.  Branch  Bank,  21  Ala.  125;  Stiles  v. 
Lightfoot,  26  Ala.  443;  Alabama  L.  Ins.,  etc., 
Co.  v.  Pettway,  24  Ala.  544;  Thames  v.  Rem- 
bert,  63  Ala.  561. 

Delaware.  —  Massey  v.  Stout,  4  Del.  Ch. 
274. 

Florida.  —  Sanford  v.  Cloud,  17  Fla.  557. 
Illinois.  —  Jackson  v.  Wilcox,  2   111.  344; 
Bowden  v.  Bowden,  75  111.  143. 

Iowa.  —  Drummond  v.  Couse,  39  Iowa  442; 
Hamilton  v.  Bishop,  22  Iowa  211 ;  Schofield  v. 
Blind,  33  Iowa  175;  Prichard  v.  Hopkins,  52 
Iowa  T20;  Oaks  v.  Harrison,  24  Iowa  179. 

Massachusetts.  —  Jordan  v.  Osgood,  109 
Mass.  457,  12  Am.  Rep.  731. 

Missouri.  —  Funkhouser  v.  Lay,  78  Mo.  458. 
New  York.  —  Constant  v.  Rochester  Uni- 
versity, 133  N.  Y.  640,  45  N.  Y.  St.  Rep.  252; 
Shultz  v.  Hoagland,  85  N.  Y.  467;  Morris  v. 
Talcott,  96  N.  Y.  100;  North  River  Bank  v. 
Schumann,  63  How.  Pr.  (N.  Y.  Supreme  Ct.) 
476;  Jones  v.  Allan,  13  Misc,  Rep.  (N.  Y. 
Supreme  Ct.)  442. 

Pennsylvania.  —  Kaine  v.  Weigley,  22  Pa.  St. 
179;  Battles  v.  Laudenslager,  84  Pa.  St.  446. 

Texas.  —  Burch  v.  Smith,  15  Tex.  219,  65 
Am.  Dec.  154. 
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motive  for  committing  it,  is  not  alone  sufficient  to  authorize  a  finding  against 
him.1 

Number  of  Witnesses.  —  There  is -no  rule  of  law  that  the  evidence  of  a  single 
witness  is  insufficient  to  prove  fraud,  when  the  fraud  is  denied  by  the  party 
charged,  or  that  there  can  be  no  finding  of  fraud  on  the  testimony  of  a  single 
witness  contradicted  by  the  testimony  of  another;  but  in  such  cases  the  quality 
of  the  testimony  given,  as  well  as  the  number  of  witnesses  produced,  and  any 
facts  affecting  their  credibility,  must  be  considered,  and  the  question  deter- 
mined according  to  the  preponderance  of  the  evidence.2  It  has  been  held, 
however,  that  when  one  or  more  witnesses  affirm  the  existence  of  fraud,  and 
an  equal  number  deny  its  existence,  and  there  is  nothing  to  show  that  one  is 
more  credible  than  the  other,  the  fraud  is  not  established.3 

Inadequacy  of  Price  or  Other  Inequality  in  a  contract  may  raise  a  presumption  of 
fraud,  if  gross,  or  if  accompanied  by  other  circumstances;  4  but  it  is  not  alone 
sufficient  ground  for  inferring  fraud,  or  for  setting  aside  the  contract,  even  in 
a  court  of  equity.5  When  the  inadequacy  or  inequality  is  so  gross  as  to  shock 
the  conscience,  and  is  accompanied  by  disability,  like  youth,  intoxication,  or 
mental  weakness,  or  when  the  parties  occupy  a  relation  of  trust  or  confidence, 
it  is  direct  evidence  of  fraud,  and  ground  for  relief.6  It  has  been  held  in 
Pennsylvania  that  mere  inadequacy  of  consideration  alone,  though  so  gross 
as  "  to  shock  the  judgment  of  the  court,"  is  insufficient  of  itself  to  avoid  an 
executed  contract  between  parties  standing  on  an  equality,  though  it  might 


1.  Motive  Not  Enough.  —  Moore  v.  Parker,  25 
Jowa  355;  Hanna  v.  Rayburn,  84  111.  533.  In 
the  case  last  cited  it  was  held  that  a  finding 
that  a  party  has  been  guilty  of  a  fraud  is  not 
warranted  by  evidence  that  it  was  to  his  in- 
terest, and  to  the  interest  of  no  one  else,  for 
the  fraud  to  be  committed. 

2.  Number  of  Witnesses.  —  Beckwith  v.  Ryan, 
66  Conn.  589. 

3.  Allison  v.  Ward,  63  Mich.  128.  And  see 
Epps  v.  Dickerson,  35  Iowa  301. 

4.  Inadequacy  of  Price  or  Other  Inequality.  — 
See  supra,  this  section,  Presumption  and  Bur- 
den of  Proof. 

5.  United  Stales.  —  Godfrey  v.  Beardsley,  2 
McLean  (U.  S.)  412. 

Alabama.  —  juzan  v.  Toulmin,  9  Ala.  662, 
44  Am.  Dec.  448;  Williams  v.  Powell,  66  Ala. 
20,  41  Am.  Rep.  742. 

Illinois.  —  Reed  v.  Peterson,  91  111.  288. 

Indiana.  —  Cagney  v.  Cuson,  77  Ind.  494. 

Kansas.  —  Douthitt  v.  Applegate,  33  Kan. 
396,  52  Am.  Rep.  533- 

Maine.  —  Fowle  v.  Coe,  63  Me.  245. 

New  York.  —  Westervelt  v.  Matheson, 
Hoffm.  Ch.  (N.  Y.)  37;  Deffendarfar  v.  Dicks, 
20  N.  Y.  Wkly.  Dig.  507. 

Oregon.  — Archer  v.  Lapp,  12  Oregon  196. 

Pennsylvania.  —  Harris  v.  Tyson,  24  Pa.  St. 
347,  64  Am.  Dec.  661;  Davidson  v.  Little,  22 
Pa.  St.  245,  60  Am.  Dec.  81. 

Texas.  —  Burch  v.  Smith,  15  Tex.  219,  65 
Am.  Dec.  154. 

Wisconsin.  —  Kuelkamp  v.  Hidding,  31  Wis. 
503;  Cooper  v.  Reilly,  90  Wis.  427. 

Thus  in  Williams  v.  Powell,  66  Ala.  20,  41 
Am.  Rep.  742,  it  was  held  that  while  a  con- 
tract  between  an  administrator  and  one  of  his 
distributees,  by  which  the  latter  sells  to  the 
former  all  his  interest  in  the  estate,  is  pre- 
sumptively fraudulent,  mere  inadequacy  of 
consideration  will  not  avoid  it. 

6.  Inadequacy  of  Consideration  and  Other  Cir- 


cumstances.—  Juzan  v.  Toulmin,  9  Ala.  662,  44 
Am.  Dec.  448.    See  also: 

United  States.  —  Wilson  v.  Jordan,  3  Woods 
(U.  S.)  642;  Kempner  v.  Churchill,  8  Wall.  (U. 

S.)  362. 

Alabama.  —  Borland  v.  Mayo,  8  Ala.  104; 
Hoot  v.  Sorrell,  11  Ala.  400;  Juzan  v.  Toul- 
min, 9  Ala.  662,  44  Am.  Dec.  448. 

Florida.  —  Loring  v  Dunning,  16  Fla.  119. 
Illinois.  —  Reed  v.  Peterson,  91  II}.  288. 
Kentucky.  —  Beard  v.  Campbell,  2   A.  K. 
Marsh.  (Ky.)  125,  12  Am.  Dec.  364;  Ratcliff  v. 
Trimble,  12  B.  Mon.  (Ky.)  32. 

Missouri. — Curd  v.  Lackland,  49  Mo. 
451. 

New  York.  —  Hall  v.  Perkins,  3  Wend.  (N. 
Y.)  626;  Seymour  v.  Delaney,  3  Cow.  (N.  Y.) 
445,  15  Am.  Dec.  270. 

North  Carolina.  —  McLeod  v.  Bullard,  84  N. 
Car.  515. 

Oregon. — Archer  v.  Lapp,  12  Oregon  196. 
Tennessee. — Leutz  v.  Earnhart,  12  Heisk. 
(Tenn.)  711 ;  King  v.  Cohorn,  6  Yerg.  (Tenn.) 
75,  27  Am.  Dec.  455. 

Texas.  —  Briscoe  v.  Bronaugh,  1  Tex.  326, 
46  Am  Dec.  108;  Burch  z.  Smith,  15  Tex.  219, 
65  Am.  Dec.  154. 

Youth  and  Inexperience.  —  Thus  in  Hall  v. 
Perkins,  3  Wend.  (N.  Y.)  626,  where  a  man  of 
shrewdness  and  experience  conveyed  to  his 
nephew,  who  was  ignorant  and  had  just 
reached  his  majority,  in  full  payment  of  a  debt 
of  five  hundred  dollars,  land  worth  only  half 
the  amount,  the  transaction  was  held  fraudu- 
lent, and  payment  of  the  debt  and  a  reconvey- 
ance were  decreed. 

Intoxication.  —  In  Reynolds  v.  Waller,  1 
Wash.  (Va.)  164,  it  was  held  that  when  a  party 
was  intoxicated  at  the  time  he  entered  into  a 
contract,  inadequacy  cf  price  in  favor  of  the 
other  party  is  direct  evidence  of  fraud.  And 
see  to  the  same  effect  Crane  v.  Conklin,  I  N. 
J.  Eq.  346,  22  Am.  Dec.  519. 
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be  otherwise  of  an  executory  contract; 1  but  there  are  cases  to  the  contrary.2 
XVI.  Questions  of  Law  and  Fact  —  1.  General  Rule.  —  The  general  rule  is 
that  whether  or  not  there  has  been  fraud  in  any  given  case  is  a  question  of 
fact,  and  therefore  in  actions  at  law  it  is  a  question  for  the  jury,3  unless  the 


1.  Gross  Inadequacy  of  Consideration  Alone.  — 

Davidson  v.  Little,  22  Pa.  St.  245,  where  an 
interest  in  property  valued  at  more  than 
eight  thousand  dollars  was  disposed  of  for 
three  hundred  and  fifty  dollars,  and  it  was 
held  that  the  inadequacy  of  the  consideration 
was  not  ground  for  avoidance  of  the  sale. 

2.  Reed  v.  Peterson,  91  111.  288;  Surgel  v. 
Byers,  Hempst.  (U.  S.)  715.  And  see  Godfrey 
v.  Beardsley,  2  McLean  (U.  S.)4I2;  Macoupin 
County  v.  People,  58  111.  191;  Mitchell  v. 
Jones,  50  Mo.  438;  Mahone  v.  Reeves,  11  Ala. 
345;  Boyd  v.  Ellis,  11  Iowa  97;  Hamet  v. 
Dundass,  4  Pa.  St.  178;  Dawson  v.  Niver,  19 
S.  Car.  606;  McPherson  v.  McPherson,  21  S. 
Car.  270;  Deaderick  v.  Watkins,  8  Humph. 
(Tenn.)  520;  Burch  v.  Smith,  15  Tex.  219,  65 
Am.  Dec.  154. 

In  Deaderick  v.  Watkins,  8  Humph.  (Tenn.) 
520,  it  was  held  that  a  court  of  chancery  will 
set  aside  an  assignment  of  a  legacy  on  the 
ground  of  fraud;  and  where  the  considera- 
tion is  grossly  inadequate,  it  will  be  regarded 
as  conclusive  evidence  of  fraud. 

3.  Questions  of  Law  and  Fact  —  Fraud  Ordinar- 
ily a  Question  for  the  Jury  —  England.  —  Murray 
v.  Mann,  2  Exch.  539;  Jennings  v.  Broughton, 
17  Beav.  234;  Bowring  v.  Stevens,  2  C.  &  P. 
337,  12  E.  C.  L.  157. 

United  States.  —  Laidlaw  v.  Organ,  2  Wheat. 
(U.  S.)  178;  Stewarts.  Wyoming  Cattle  Ranche 
Co.,  128  U.  S.  383;  Bartlett  v.  Smith,  17  Fed. 
Rep.  668. 

Alabama.  —  Foster  v.  Kennedy,  38  Ala.  359, 
81  Am.  Dec.  56;  Weaver  v.  Lapsley,  42  Ala. 
6oi,  94  Am.  Dec.  671;  Brown  v.  Freeman,  79 
Ala.  406. 

Arkansas.  —  Dodd  v.  McCraw,  8  Ark.  83,  46 
Am.  Dec.  301;  Clinton  v.  Estes,  20  Ark.  216; 
Hanger  v.  Evins,  38  Ark.  346;  Matlock  v. 
Reppy,  47  Ark.  148. 

California.  —  Cruess  v.  Fessler,  39  Cal.  336. 

Colorado.  —  Burdsall  v.  Waggoner,  4  Colo. 
256;  Burr  v.  Clement,  9  Colo.  1;  Gregory  v. 
Filbeck,  12  Colo.  379;  Smith  v.  Jensen,  13 
Colo.  213. 

Connecticut.  —  Weeden  v.  Hawes,  10  Conn. 
54- 

Florida.  —  Williams  v.  McFadden,  23  Fla. 
143,  11  Am.  St.  Rep.  345. 

Georgia.  —  Hickson  v.  Bryan,  7  Ga.  393; 
Trice  v.  Rose,  80  Ga.  408;  Ware  v.  Barlow,  81 
Ga.  2;  Willis  v.  Foster,  65  Ga.  82;  Crusselle 
*.  Pugh,  67  Ga.  430,  44  Am.  Rep.  724;  Johnson 
v.  Renfroe,  73  Ga.  138;  Irwin  v.  McKnight,  76 
Ga.  669. 

Illinois.  —  Hiner  v.  Richter,  51  111.  299; 
Allen  v.  Hart,  72  111.  104;  Schwabacker  v. 
Riddle,  99  111.  343;  Castle  v.  Kemp,  124  111. 
307. 

Indiana.  —  Fowler  v.  Swift,  3  Ind.  188;  Neal 
v.  Gillaspy,  56  Ind.  451,  26  Am.  Rep.  37;  In- 
galls  v.  Miller,  121  Ind.  188;  Ross  v.  Hobson, 
131  Ind.  166;  Stewart  v.  English,  6  Ind.  176; 
Church  v.  Drummond,  7  Ind.  17;  National 
State  Bank  v.  Vigo  County  Nat.  Bank,  141 
Ind.  352,  50  Am.  St.  Rep.  330;   Hutchinson  v. 


Michigan  City  First  Nat.  Bank,  133  Ind.  271, 
36  Am.  St.  Rep.  537. 

Iowa.  —  Davidson  v.  Vorse,  52  Iowa  384; 
Gee  v.  Moss,  68  Iowa  318. 

Maine.  —  McDonald  v.  Trafton,  15  Me.  225; 
Rhoda  v.  Annis,  75  Me.  17,  46  Am.  Rep.  354; 
Sharp  v.  Ponce,  74  Me.  470. 

Maryland.  —  McAleer  v.  Horsey,  35  Md.  439. 
Massachusetts.  —  Morse  v.  Shaw,  124  Mass. 
59;  Teague  v.  Irwin,  127  Mass.  217;  Cheney 
v.  Gleason,  125  Mass.  166;   Hazard  v.  Irwin, 

18  Pick.  (Mass.)  95;  Page  v.  Bent,  2  Met. 
(Mass.)  371;  Andrews  v.  Jackson,  168  Mass. 
266;  Stone  v.  Denny,  4  Met.  (Mass.)  151 ; 
Belcher  v.  Costello,  122  Mass.  189;  Hoist  v. 
Stewart,  161  Mass.  516,  42  Am.  St.  Rep.  442; 
Brady  v.  Finn,  162  Mass.  260;  Bradley  v. 
Poole,  98  Mass.  169,  93  Am.  Dec.  144;  Savage 
v.  Stevens,  126  Mass.  207;  Freedley  v.  French, 
154  Mass.  339;  Moore  v.  Cains,  116  Mass.  396. 

Michigan.  —  Davis  v.  Davis,  97  Mich.  419; 
Picard  v.  McCormick,  11  Mich.  68;  Nowlin 
v.  Snow,  40  Mich.  699;  Jackson  v.  Armstrong, 
50  Mich.  65;  Moon  v.  McKinstry,  107  Mich. 
668;  Mooney  v.  Davis,  75  Mich.  188,  13  Am. 
St.  Rep.  425. 

Minnesota.  —  Humphrey  v.  Merriam,  32 
Minn.  197;  Haven  v.  Neal,  43  Minn.  315; 
Wilder  v.  De  Cou,  18  Minn.  470. 

Mississippi.  —  Anderson  v.  Burnett,  5  How. 
(Miss.)  165,  35  Am.  Dec.  425. 

Missouri.  —  Kuykendall  v.  McDonald,  15 
Mo.  416,  57  Am.  Dec.  212;  Bidault  v.  Wales, 

19  Mo.  36,  59  Am.  Dec.  327;  Owens  v.  Rector, 
44  Mo.  390. 

Nebraska. — Cressler  v.  Rees,  27  Neb.  515, 

20  Am.  St.  Rep.  691. 
New  Hampshire.  —  Morrill  v.  Wallace,  9  N. 

H.  in;  Lord  v.  Colley,  6  N.  H.  99,  25  Am. 
Dec.  445. 

New  Jersey.  —  Cowley  v.  Smyth,  46  N.  J.  L. 
380,  50  Am.  Rep.  432. 

New  Mexico.  —  Daly  v.  Bernstein,  6  N.  Mex. 
380. 

New  York.  —  Byrd  v.  Hall,  2  Keyes  (N.  Y.) 
646,  1  Abb.  App.  Dec.  (N.  Y.)  285;  Devoe  v. 
Brandt,  53  N.  Y.  462;  Swikehard  v.  Russell, 
66  Barb.  (N.  Y.)  560;  Drake  v.  Grant,  (Supreme 
Ct.)  4  N.  Y.  Supp.  899;  Simar  v.  Canaday,  53 
N.  Y.  298,  13  Am.  Rep.  523;  Hickey  v.  Morrell, 
102  N.  Y.  454,  55  Am.  Rep.  824;  Bigler  v. 
Atkins,  (Supreme  Ct.)  7  N.  Y.  St.  Rep.  235, 
118  N.  Y.671;  Hall  v.  Naylor,  18  N.  Y.  588,  75 
Am.  Dec.  269;  Paterson  Second  Nat.  Bank  v. 
Dix,  101  N.  Y.  684;  Meyer  v.  Amidon,  23  Hun 
(N.  Y.)  553;  Salisbury  v.  Howe,  87  N.  Y.  128; 
Schumaker  v.  Mather,  133  N.  Y.  590;  Zabris- 
kie  v.  Smith.  13  N.  Y.  322,  64  Am.  Dec.  551; 
Hollingsworth  v.  Napier,  3  Cai.  (N.  Y.)  182,  2 
Am.  Dec.  268;  Estey  Mfg.  Co.  v.  Waring, 
(Supreme  Ct.)  7  N.  Y.  St.  Rep.  775;  Cullen  v. 
Hernz,  (Supreme  Ct.)  13  N.  Y.  St.  Rep.  333; 
Prentiss  Tool,  etc.,  Co.  v.  Schirmer,  136  N.  Y. 
305,  32  Am.  St.  Rep.  737. 

North  Carojina.  —  Smith  v.  Webb,  64  N.  Car. 
541;  Quinnw.  Pinson,  3  Ired.  L.  (25  N.  Car.)  47. 
Ohio.  —  Monroe  v.  Barclay,  17  Ohio  St.  313, 
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facts  are  undisputed  so  that  it  is  only  necessary  to  apply  the  principles  of  law 
which  determine  what  facts  constitute  fraud,  in  which  case  the  question  is  one 
of  law  for  the  court.1 

2.  Particular  Elements  of  Fraud — a.  In  General.  —  Clearly  it  is  for  the 
jury  to  determine  as  a  question  of  fact  whether  in  the  particular  case  there 
has  been  any  representation  or  concealment  of  facts  by  the  party  charged  with 
the  fraud,*  and  whether  the  representations  were  false.3 

b.  Opinion  or  Statement  of  Fact.  —  When  the  form  of  a  statement, 
and  the  subject-matter  or  the  circumstances  under  which  it  was  made,  are 
such  that  it  cannot  fairly  be  construed  as  anything  but  an  expression  of  opinion 
or  belief,  it  is  proper  for  the  court  so  to  hold,  and  to  refuse  to  submit  the 
question  to  the  jury.4  But  if,  as  is  often  the  case,  a  statement  is  of  such  a 
nature  that  it  may  be  interpreted  either  as  a  mere  expression  of  opinion,  or  as 
a  statement  of  fact,  and  there  is  any  question  as  to  how  it  was  intended  and 
understood,  whether  it  amounts  to  fraud  or  not  is  a  question  of  fact,  and  is  for 
the  jury.5 


93  Am.  Dec.  620;  Hadley  v.  Clinton  County 
Importing  Co.,  13  Ohio  St.  502,  82  Am.  Dec. 
454;  Floyd  v.  Paul,  10  Cine.  Wkly.  L.  Bui.  14, 
9  Ohio  Dec.  (Reprint)  7. 

Pennsylvania.  —  McMichael  v.  McDermott, 
17  Pa.  St.  353,  55  Am.  Dec.  560;  Landis  v. 
Neff.  (Pa.  1887)  9  Atl.  Rep.  926;  Loucheim  v. 
Henszey,  77  Pa.  St.  305;  McGrann  v.  Pitts- 
burgh, etc.,  R.  Co.,  in  Pa.  St.  171;  Benson  v. 
Adam,  3  Pa.  St.  228;  Dean  v.  Connelly,  6  Pa. 
St.  239;  Ferris  v.  Irons,  83  Pa.  St.  179;  Val- 
lance  v.  Miners'  L.  Ins.,  etc.,  Co.,  42  Pa.  St. 
44i;"Craver  v.  Miller,  65  Pa.  St.  456;  Ehrisman 
v.  Roberts,  68  Pa.  St.  308;  Miles  v.  Stevens,  3 
Pa.  St.  21,  45  Am.  Dec.  621;  Boyd  v.  Shiffer, 
156  Pa.  St.  100. 

Rhode  Island.  —  Handy  v.  Waldron,  19  R.  I. 
618. 

South  Carolina. — Chisolm  v.  Gadsden,  1 
Strobh.  L.  (S.  Car.)  220,  47  Am.  Dec.  550; 
Hamilton  v.  Greenwood,  I  Bay  (S.  Car.)  173,  I 
Am.  Dec.  607. 

Texas.  —  Burch  v.  Smith,  15  Tex.  219,  65 
Am.  Dec.  154;  Briscoe  v.  Bronaugh,  1  Tex. 
326,  46  Am.  Dec.  108;  Maverick  v.  Salinas,  15 
Tex.  57;  Ellis  v.  Mathews,  19  Tex.  390,  70 
Am.  Dec.  353;  Drinkard  v.  Ingram,  21  Tex. 
650,  73  Am.  Dec.  250;  Linn  v.  Wright,  18  Tex. 
317,  70  Am.  Dec.  282. 

Vermont.  —  Howard  v.  Gould,  28  Vt.  523,  67 
Am.  Dec.  728. 

Washington.  —  Tacoma  v.  Tacoma  Light, 
etc.,  Co.,  17  Wash.  458. 

Wisconsin.  —  Barndt  v.  Frederick,  78  Wis. 
1;  Warner  v.  Benjamin,  89  Wis.  290;  Lee  v. 
Burnham,  82  Wis.  209;  Singer  v.  Schilling,  74 
Wis.  369;  Farr  v.  Peterson,  91  Wis.  182. 

1.  When  Facts  Undisputed,  Fraud  Is  a  Question 
of  Law  for  the  Court —  United  States.  —  Upton 
v.  Tribilcock,  91  U.  S.  45;  Marshall  v.  Hub- 
bard, 117  U.  S.  415;  Gordon  v.  Butler,  105 
U.  S.  553- 

Alabama.  —  Weaver  v.  Lapsley,  42  Ala.  601, 

94  Am.  Dec.  671. 

Colorado.  —  Burr  v.  Clement,  9  Colo.  1. 

Connecticut.  —  Warner  Glove  Co.  v.  Jen- 
nings, 58  Conn.  74;  Beers  v.  Botsford,  13 
Conn.  154;  Pettibone  v.  Stevens,  15  Conn.  19, 
38  Am.  Dec.  57;  Brady  v.  Barnes,  42  Conn. 
512. 

New  York.  —  Morris  v.  Talcott,  96  N.  Y.  100; 


Macullar  v.  McKinley,  99  N.  Y.  353;  Sturte- 
vant  v.  Ballard,  9  Johns.  (N.  Y.)  337,  6  Am. 
Dec.  281. 

North  Carolina. — Jessup  v.  Johnston,  3 
Jones  L.  (48  N.  Car.)  335,  67  Am.  Dec.  243. 

2.  Particular  Elements  — Fact  of  Representation 
or  Concealment.  —  Bartlett  v.  Smith,  17  Fed. 
Rep.  668;  Daly  v.  Bernstein,  6  N.  Mex.  380; 
Bigler  v.  Atkins,  (Supreme  Ct.)  7  N.  Y.  St. 
Rep.  235,  118  N.  Y.  671. 

3.  Falsity  of  Representations.  —  Mooney  v. 
Davis,  75  Mich.  188,  13  Am.  St.  Rep.  425; 
Bigler  v.  Atkins,  (Supreme  Ct.)  7  N.  Y.  St. 
Rep.  235,  118  N.  Y.  671.  And  see  the  cases 
cited  supra,  this  title,  Falsity  of  Representations. 

4.  Character  of  Representation  —  Opinion  or 
Fact.  —  Bellairs  v.  Tucker,  13  Q.  B.  Div.  562; 
Smith  v.  Land,  etc  ,  Property  Corp.,  28  Ch. 
Div.  7;  Gordon  v.  Butler,  105  U.  S.  553.  And 
see  Pike  v.  Fay,  101  Mass.  134. 

5.  England.  —  See  Smiths.  Chadwick,  L.  R. 
9  App.  187. 

United  States.  —  Stewart  v.  Wyoming  Cattle 
Ranche  Co..  128  U.  S.  383. 

Alabama.  —  Foster  v.  Kennedy,  38  Ala.  359, 
81  Am.  Dec.  56;  Brown  v.  Freeman,  79  Ala. 
406;  Moses  v.  Katzenberger,  84  Ala.  95. 

California.  —  Cruess  v.  Fessler,  39  Cal.  336. 

Illinois.  —  Allen  v.  Hart,  72  111.  104. 

Massachusetts.  —  Bradley  v.  Poole,  98  Mass. 
169,  93  Am.  Dec.  144;  Belcher  v.  Costello,  122 
Mass.  189;  Morse  v.  Shaw,  124  Mass.  59; 
Homer  v.  Perkins,  124  Mass.  431,  26  Am. 
Rep.  677;  Cheney  v.  Gleason,  125  Mass.  166; 
Teague  v.  Irwin,  127  Mass.  217;  Stubbs  v. 
Johnson,  127  Mass.  219;  Andrews  v.  Jackson, 
168  Mass.  266. 

Michigan.  —  Picard  v.  McCormick,  11  Mich. 
68;  Nowlin  v.  Snow,  40  Mich.  699;  Moon  v. 
McKinstry,  107  Mich.  668. 

Minnesota.  —  Wilder  v.  De  Cou,  18  Minn. 
470. 

Mississippi. — Anderson  v.  Burnett,  5  How. 
(Miss.)  165,  35  Am.  Dec.  425. 

New  Hampshire.  —  Morrill  v.  Wallace,  9  N. 
H.  in. 

New  York.  —  Simar  v.  Canaday,  53  N.  Y. 
298,  13  Am.  Rep.  523;  Hickey  v.  Morrell,  102 
N.  Y.  454,  55  Am.  Rep.  824. 

Ohio. — Floyd  v.  Paul,  10  Cine.  Wkly.  L. 
Bui.  14,  9  Ohio  Dec.  (Reprint)  7. 
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c.  Materiality  of  Representations.  —  In  some  of  the  cases  it  has 
been  held  that  whether  a  particular  false  representation,  by  which  a  party  has 
been  induced  to  enter  into  a  contract,  is  material  or  not,  is  a  question  of  law 
for  the  court ;  1  but  in  most  cases  this  is  not  true.  By  the  weight  of  authority 
the  question  is  one  of  fact  to  be  determined  by  the  jury  under  proper  instruc- 
tions from  the  court.*  In  many  cases  the  jury  cannot  determine  the  question 
without  proper  instructions,  and  it  is  improper  in  such  cases  to  leave  them  to 
conjecture  as  to  what  are  material  false  representations.3 

d.  Knowledge  and  Intent.  —  Whether  a  false  representation  was  made 
with  knowledge  of  its  falsity,  and  the  intent  of  the  party  making  the  same, 
are  both  questions  of  fact,  and  must  be  determined  by  the  jury  from  all  the 
circumstances,4  though  of  course  the  court  should  instruct  the  jury  as  to  the 
circumstances  under  which  knowledge  of  falsity  and  an  intent  to  defraud  may 
and  should  be  implied,  according  to  the  principles  stated  in  a  previous  section.5 

e.  Reliance  upon  Representations.  — When  there  is  any  conflict  in 
the  evidence,  the  question  whether  a  party  relied  upon  false  representations  is 
one  of  fact  for  the  jury.6 

/  Right  to  Rely  on  Representations.  —  And  whether  or  not  a  repre- 
sentation was  of  such  a  character,  and  was  made  under  such  circumstances,  as 
to  entitle  a  party  to  rely  upon  it,  and  whether  the  party  in  relying  upon  it 


Washington.  —  Tacoma  v.  Tacoma  Light, 
etc.,  Co.,  17  Wash.  458. 

Wisconsin.  —  Warner  v.  Benjamin,  89  Wis. 
290. 

1.  Materiality  of  Representations.  —  In  Massa- 
chusetts it  has  been  held  that  where  there  is  no 
dispute  as  to  the  facts,  the  question  whether  a 
particular  representation  of  a  fact  was  material 
to  the  contract,  and  such  as  would  invalidate 
the  contract  or  form  the  foundEtion  of  an  ac- 
tion of  deceit,  is  a  question  of  law  for  the  court 
upon  a  consideration  of  the  contract.  Dawe 
v.  Morris,  149  Mass.  188,  14  Am.  St.  Rep.  404. 
And  see  Pennsylvania  Mut.  L.  Ins.  Co.  v. 
Crane,  134  Mass.  56,  45  Am.  Rep.  282. 

2.  England.  —  Westbury  v.  Aberdein,  2  M. 
&  W.  267;  Lindenau  v.  Desborough,  8  B.  &  C. 
586,  15  E.  C.  L.  306;  Huguenin  v.  Rayley,  6 
Taunt.  186,  1  E.  C.  L.  351. 

Georgia.  —  Phenix  Ins.  Co.  v.  Fulton,  80  Ga. 
224. 

Maine.  —  Sharp  v.  Ponce,  74  Me.  470. 
Maryland.  —  McAleer   v.  Horsey,  35  Md. 
439- 

Massachusetts.  — Moore  v.  Cains,  116  Mass. 
396;  Newhall  v.  Pierce,  115  Mass.  457 

Michigan.  —  Davis  v.  Davis,  97  Mich.  419. 

Missouri.  —  Bidault  v.  Wales,  20  Mo.  546,  64 
Am.  Dec.  205. 

3.  McAleer  v.  Horsey,  35  Md.  439;  Ander- 
son v.  McPike,  86  Mo.  293. 

4.  Knowledge  and  Intent  Are  Questions  of  Fact 
—  England.  —  Henderson  v.  Lloyd,  3  F.  &  F.  7. 

United  States.  —  Warner  v.  Norton,  20  How. 
(U.  S.)  448;  Gregg  v.  Sayre,  8  Pet.  (U.  S.)  244. 
And  see  Clark  v.  U.  S.,  6  Wall.  (U.  S.)  543. 

Colorado.  —  Burdsall  v.  Waggoner,  4  Colo. 
256;  Smith  v.  Jensen,  13  Colo.  213. 

Connecticut.  —  Weeden  v.  Ha  wes,  10  Conn.  54. 

Florida.  —  Williams  v.  McFadden,  23  Fla. 
143,  11  Am.  St.  Rep.  345. 

Illinois.  —  Hiner  v.  Richter,  51  111.  299. 

Indiana.  —  Stewart  v.  English,  6  Ind.  176; 
Church  v.  Drummond,  7  Ind.  17;  Ross  v. 
Hobson,  131  Ind.  166. 


Iowa.  —  Davidson  v.  Vorse,  52  Iowa  384. 

Maine.  —  McDonald  v.  Trafton,  15  Me.  225. 

Massachusetts.  —  Hazard  v.  Irwin,  18  Pick. 
(Mass.)  95;  Page  v.  Bent.  2  Met.  (Mass.)  371; 
Houghton  v.  Manufacturers'  Mut.  F.  Ins. 
Co.,  8  Met.  (Mass.)  114,  41  Am.  Dec.  489. 

Minnesota.  —  Humphrey  v.  Merriam,  32 
Minn.  197;  Haven  v.  Neal,  43  Minn.  315. 

Missouri.  —  Kuykendall  v.  McDonald,  15 
Mo.  416,  57  Am.  Dec.  212;  Owens  v.  Rector,  44 
Mo.  390. 

New  Hampshire.  —  Lord  v.  Colley,  6  N.  H. 
99,  25  Am.  Dec.  445. 

New  Jersey.  —  Cowley  v.  Smyth,  46  N.  J.  L. 
380,  50  Am.  Rep.  432. 

New  York.  —  Byrd  v.  Hall,  2  Keyes  (N.  Y.) 
646,  1  Abb.  App.  Dec.  (N.  Y.)  285;  Hall  v. 
Naylor,  18  N.  Y.  588,  95  Am.  Dec.  269;  Devoe 
v.  Brandt,  53  N.  Y.  462;  Salisbury  v.  Howe, 
87  "N.  Y.  128;  Meyer  v.  Amidon,  23  Hun  (N. 
Y-)  553;  Estey  Mfg.  Co.  v.  Waring,  (Supreme 
Ct.)  7  N.  Y.  St.  Rep.  775;  Cullen  v.  Hernz, 
(Supreme  Ct.)  13  N.  Y.  St.  Rep.  333;  Drake  v. 
Grant,  (Supreme  Ct.)  4  N.  Y.  Supp.  899. 

North  Carolina.  —  Quinn  v.  Pinsin,  3  Ired. 
L.  (25  N.  Car.)  47. 

South  Carolina.  —  Chisolm  v.  Gadsden,  1 
Strobh.  L.  (S.  Car.)  220,  47  Am.  Dec.  550. 

Texas.  —  Briscoe  v.  Bronaugh,  1  Tex.  326, 
46  Am.  Dec.  108;  Burch  v.  Smith,  15  Tex. 
219,  65  Am  Dec.  154;  Linn  v.  Wright,  18  Tex. 
317,  70  Am.  Dec.  282. 

Vermont.  —  Howard  v.  Gould,  28  Vt.  523,  67 
Am.  Dec.  728. 

5.  See  supra,  this  title,  Knowledge  and  Intent. 

6.  Reliance  upon  False  Representations.  —  Jen- 
nings v.  Broughton,  17  Beav.  234,  17  Jur.  905, 
22  L.  J.  Ch.  585;  Cressler  v.  Rees,  27  Neb.  515, 
20  Am.  St.  Rep.  691;  Daly  v.  Bernstein,  6  N. 
Mex.  380;  Zabriskie  v.  Smith,  13  N.  Y.  322,  64 
Am.  Dec.  551;  Swikehard  v.  Russell,  66  Barb. 
(N.  Y.)  560;  Boyd  v.  Sniffer,  156  Pa.  St.  100; 
Barndt  v.  Frederick,  78  Wis.  1;  Lee  v.  Burn- 
ham,  82  Wis.  209.  See  also  Singer  v.  Schilling, 
74  Wis.  369. 
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instead  of  investigating  for  himself  exercised  reasonable  care  and  prudence, 
are  ordinarily  questions  of  fact  for  the  jury.1 

Failure  to  Bead  Instrument  Before  Signing.  —  A  person  who  signs  an  instrument 
without  reading  it,  or  having  it  read  to  him,  is  not  guilty  of  such  negligence, 
as  a  matter  of  law,  as  to  estop  him  from  setting  up  false  and  fraudulent  repre- 
sentations as  to  the  contents  of  the  instrument,  but  the  question  of  negligence 
is  for  the  jury  to  determine  on  a  consideration  of  the  relation  of  the  parties 
and  all  the  surrounding  circumstances.2 

FRAUDS,  STATUTE  OF.  —  It  was  the  original  intention  to  have  an  article 
entitled  as  above,  and  many  references  from  other  parts  of  the  work  have  been 
made  to  this  title.  After  further  consideration,  however,  for  what  seemed  to 
be  good  reasons  it  was  decided  to  treat  the  subject  under  the  title  STATUTE 

of  Frauds. 

FRAUDULENT  —  FRAUDULENTLY.  (See  also  the  title  Fraud  and 
Deceit,  ante,  and  the  references  there  given.)  —  Fraudulent  means  infected 
with  fraud.  The  term  "  fraudulently  "  is  said  to  imply  "  a  deliberately  planned 
purpose  and  intent  to  deceive  and  thereby  gain  an  unlawful  advantage."  3 

Code,  the  word  '  feloniously  '  is  not  required 
in  charging  the  offense  laid  in  the  indictment. 
In  theft,  the  statutory  word  is  fraudulent,  and 
fraudulently  is  the  equivalent  of  '  feloni- 
ously.' Even  in  an  indictment  for  a  capital 
felony,  the  word  '  feloniously  '  is  not  indispens- 
able to  its  validity.  Calvin  v.  State,  25  Tex. 
793;  Prim  v.  State,  32  Tex.  158;  Austin  v. 
State,  42  Tex.  345.  And  so,  the  words 
'  steal,'  '  stolen,'  or  '  stealing  '  are  not  used  in 
the  statutory  definition  of  theft.  '  Fraudulent 
taking  '  is  the  term  used  to  characterize  the 
offense." 

Same  —  Fraudulent  Taking.  —  By  fraudulent 

taking  is  meant  that  the  person  taking  knew 
at  the  time  of  the  taking  that  the  property  was 
not  his  own.  Spencerz/.  State,  34  Tex.  Crim.  65. 

Same  —  Fraudulent  Purpose.  —  Taking  an  exe- 
cution out  of  the  hands  of  an  officer,  to  pre- 
vent him  from  executing  it,  has  been  held  to 
be  a  taking  for  a  fraudulent  purpose  within 
an  English  statute  making  it  felony  to  steal  or 
take  from  its  place  of  deposit  for  a.ny  fraudu- 
lent purpose  any  record,  writ,  etc.  But  such 
a  taking  is  not  larceny.  Reg.  v.  Bailey,  L.  R. 
1  C.  C  347. 

Knowingly  in  the  Sense  of  Fraudulently.  —  See 
Knowingly;  and  see  Cliquot's  Champagne,  3 
Wall.  (U.  S.)  114. 

Nullity  of  Marriage.  (See  also  the  title  Mar- 
riage.) —  The  term  "  fraudulent  contract,"  as 
used  in  the  Connecticut  statute  concerning  di- 
vorce, was  held  to  include  those  causes  only 
which  render  the  marriage  unlawful  from  the 
beginning.  The  court  said:  "  The  phrase 
'fraudulent  contract,'  as  applied  to  the  subject 
of  marriage  and  divorce,  in  the  books,  has 
obtained  an  appropriate  and  technical  mean- 
ing; and  is  taken  to  imply  a  cause  of  divorce 
which  existed  previous  to  the  marriage,  and 
such  a  one  as  rendered  the  marriage  unlawful 
ab  initio,  as  consanguinity,  corporal  imbecil- 
ity, or  the  like;  in  which  case  the  law  looks 
upon  the  marriage  as  null  and  void,  being 
contracted  in  fraudem  legis,  and  decrees  a 
separation  a  vinculo  matrimonii.  The  legisla- 
ture not  having  explained  the  phrase,  it  seems 
reasonable  to  suppose  they  used  it  in  this  well- 
known  and  limited  sense,  and  not  as  used  in 
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1.  Eight  to  Rely  on  Representations  a  Question 
of  Fact  —  England.  —  Botvring  v.  Stevens,  2  C. 
&  P.  337,  12  E.  C.  L.  157. 

Illinois.  —  Schwabacker  v.  Riddle,  99  111. 
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Indiana.  —  Ingalls  v.  Miller,  121  Ind.  188. 
Iowa.  —  Gee  v.  Moss,  68  Iowa  318. 
Maine.  —  Rhoda  v.  Annis,  75  Me.  17,  46  Am. 
Rep.  354. 

Massachusetts.  —  Savage  v.  Stevens,  126 
Mass.  207;  Freedley  v.  French,  154  Mass.  339; 
Hoist  v.  Stewart,  161  Mass.  516,  42  Am.  St. 
Rep.  442;  Brady  v.  Finn,  162  Mass.  260. 

Michigan. — Jackson  v.  Armstrong,  50 
Mich.  65. 

New  York.  —  Schumaker  v.  Mather,  133  N. 
Y.  590. 

Rhode  Island.  —  Handy  v.  Waidron,  19  R.  I. 
618. 

Wisconsin.  —  Barndt  v.  Frederick,  78  Wis. 
I;  Farr  v.  Peterson,  91  Wis.  182. 

2.  Signing  an  Instrument  Without  Reading.  — 
Freedley  v.  French,  154  Mass.  339. 

8.  Montreal  Bank  v.  Thayer,  2  McCrary 
(U.  S.)  5,  7  Fed.  Rep.  625,  jw-  McCrary,  J. 
See  also  Republic  v.  Ah  Cheon,  10  Hawaii  472. 

The  term  fraudulent  is  applied  to  something 
that  will  deceive,  cheat,  mislead,  induce  a  be- 
lief in  what  is  not  true.  Wood  v.  State,  48  Ga. 
297._ 

Dishonesty.  —  The  use  of  the  word  fraudu- 
lent in  a  complaint  in  characterizing  a  special 
assessment  was  held  in  Durkee  v.  Kenosha, 
59  Wis  126,  not  to  impeach  the  honesty  and 
good  faith  of  the  members  of  the  council  in 
making  the  assessment.  The  court  said: 
"  We  hardly  know  what  was  intended  by  the 
use  of  the  term,  but  do  not  think  it  should  be 
construed  as  imputing  dishonesty  to  the  mem- 
bers of  the  city  council.  It  seems  to  be  a  case 
of  excess  of  adjectives,  some  of  which  have 
little  or  no  significance  in  the  connection  in 
which  they  are  used." 

Unfair  in  the  Sense  of  Fraudulent  or  Illegal.  — 
See  Eldridge  v.  Phillipson,  58  Miss.  281. 

Larceny  —  Fraudulently  and  Feloniously.  (See 
also  the  title  Larceny,  12  Encyc.  of  Pl.  and  Pr. 
975-) — In  Jorasco  v.  State,  6  Tex.  App.  240,  it 
was  said:  "  Since  the  adoption  of  our  Penal 


Definitions.       FRAUDULENT  MISREPRESENTATION,  ETC.  Definition*. 


FRAUDULENT  MISREPRESENTATION.  —  See  the  title  FRAUD  AND 
DECEIT,  ante,  and  references  there  given. 

FRAUDULENT  OR  DORMANT  EXECUTIONS.  —  See  the  title  Executions, 
vol.  II,  pp.  694,  696. 

FRAUDULENT  PREFERENCES.  —  See  the  titles  ASSIGNMENTS  FOR  THE 
Benefit  of  Creditors,  vol.  3,  p.  1 ;  Fraudulent  Sales  and  Convey- 
ances, post;  Insolvency  and  Bankruptcy. 


common    parlance."    Benton   v.    Benton,  I 
Day  (Conn.)  114. 

Fraudulently  Obtained.  (See  also  the  title 
Insolvency  and  Bankruptcy.) — It  seems 
that  any  act  or  neglect  of  a  bankrupt  which, 
if  duly  objected  to  and  proved,  would  have 
prevented  his  discharge,  would  have  been 
ground  for  setting  aside  the  bankruptcy  under 
Rev.  Stat.  U.  S.,  §  5110,  as  having  been 
fraudulently  obtained,  although  such  an  act 
or  neglect  may  not  have  been  fraudulent  in 
the  usual  sense.  Ex  p.  Briggs,  2  Lowell  (U. 
S.)  389.  The  court  said:  "This  application 
is  under  sect.  34  (Rev.  Stat.,  §  5120),  which 
empowers  any  creditor  who  desires  to  contest 
the  validity  of  the  discharge,  on  the  ground 
that  it  was  fraudulently  obtained,  to  apply  in 
writing  to  the  court,  setting  forth  which  in 
particular  of  the  several  acts  mentioned  in  sec- 
tion 29  he  intends  to  give  evidence  of,  and  to 
prove  such  fraudulent  acts,  etc.  By  section 
29  the  discharge  is  not  to  be  granted,  or,  if 
granted,  to  be  valid,  if  any  of  the  several  acts 
or  neglects  therein  mentioned  are  proved 
against  the  bankrupt.  Now,  the  question  is, 
whether  the  discharge  is  '  fraudulently  ob- 
tained,' and  is  to  be  set  aside,  if  the  particular 
acts  and  neglects  relied  on  are  not  fraudulent 
in  any  usual  sense  of  that  word.  The  neglect 
to  keep  a  cash-book  was  certainly  not  a  fraud 
in  itself;  and  the  point  is,  whether  every  cer- 
tificate which  might  have  been  successfully 
opposed,  if  the  creditors  had  the  necessary  in- 
formation to  enable  them  to  object,  is  fraud- 
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ulently  obtained,  in  the  sense  of  section  34,  if  it 
is  obtained  upon  an  unfounded  presumption 
or  appearance  that  the  debtor  is  fully  entitled 
to  it.  The  section,  as  we  have  seen,  seems  to 
say  that  any  thing  which  might  have  been  ob- 
jected at  first  may  be  brought  up  during  the 
two  years,  provided  the  creditor  was  not  in- 
formed of  the  facts  at  the  earlier  time.  Under 
an  English  statute  which  very  strongly  re- 
sembled the  first  part  of  section  29,  Lord  Mans- 
field expressed  himself  to  be  decidedly  of  opin- 
ion that  a  certificate  which  ought  not  to  have 
been  granted  by  reason  of  concealment  might 
be  said  to  have  been  fraudulently  obtained: 
Robson  v.  Calze,  1  Doug.  228.  The  meaning,  I 
suppose,  is,  that  it  was  a  constructive  fraud  on 
the  court  to  obtain  a  certificate  which  was  not 
justly  due.  If  this  be  the  true  construction  of 
our  own  statute,  some  part  of  the  apparent 
discrepancy  in  the  different  clauses  disappears: 
because  the  constructive  fraud  would  be 
proved  by  showing  that  the  discharge  was 
wrongly  obtained.  Upon  the  whole,  taking 
all  the  clauses  together,  I  am  inclined  to  think 
that  they  give  a  creditor  the  right  to  set  aside 
the  discharge  for  any  acts  or  omissions  which 
would  have  been  just  cause  for  refusing  it  in 
the  first  instance,  and  that  fraudulent  is  used 
in  an  enlarged  sense  to  designate  any  acts 
which  the  statute  prohibits.  I  do  not  decide 
this  point,  because  I  find  upon  the  evidence 
that  these  creditors  had  knowledge  of  the  neg- 
lect to  keep  books  before  the  discharge  was 
granted. " 
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By  Allen  P.  Hallett. 


I.  INTBODUCTOBY,  221. 

1.  Basis  of  Commercial  Credit  Considered,  221. 

2.  Introduction  into  Use  of  Fraudulent  Conveyances,  221. 

3.  The  Statute  13  Elizabeth,  c.  5,  222. 

a.  Provisions  of  the  Statute,  222. 

b.  Interpretation  and  Construction,  222. 

(1)  Statute  Declaratory  of  the  Common  Law,  222. 

(2)  To  Be  Liberally  Expounded,  223. 

4.  Statutes  in  the  United  States,  223. 

n.  Rights  and  Obligations  of  Debtors  in  Respect  to  Theib  Pbopebty,  223. 

1.  Dual  Relation  of  the  Debtor,  223. 

2.  Rights  as  Owner,  223. 

a.  In  General,  223. 

b.  To  Dispose  of  Tangible  Property,  224. 

(1)  For  a  Present  Consideration,  224. 

{a)  By  Absolute  Conveyance,  224. 
(b)  By  Conveyance  in  Mortgage,  226. 
2)  In  Payment  or  Security  of  Antecedent  Debts,  226. 

(a)  At  Common  Law,  226. 

aa.   When  the  Debtor  Is  a  Natural  Person,  226. 

(ad)  By  Direct  Conveyance  to  Creditor,  226. 
aaa.  In  General,  226. 
bbb.  Confession  of  Judgment.  231. 
ccc.  Permitting    Judgment   to  Be 

Taken  by  Default,  232. 
ddd.  Preference  of  Relations,  232. 
eee.  Conveyance  to  Creditor  to  Pay 
Himself  and  Others,  236. 
(bb)  By  Conveyance  to  Trustee,  236. 

aaa.  Partial  Assignments,  236. 
bbb.  General  Assignments,  237. 
6b.  When  the  Debtor  Is  a  Partnership,  237. 

(aa)  Right  of  Firm  to  Prefer  Creditors,  237. 
(bb)  Equities  of  Firm  and  Individual  Cred- 
itors Considered,  237. 
(cc)  Sale  of  Interest  by  One  Partner  to  the 
Other,  238. 

(dd)  Paying  Personal  Debt  with  Partner- 
ship Assets,  239. 
(ee)  Conveying  Partnership  Assets  in  Pay- 
ment of  Members'  Joint  Debt,  239. 
(ff)  Including  Personal  Debts  in  Voluntary 
Assignments,  240. 
cc.   When  the  Debtor  Is  a  Corporation,  240. 

(ad)  Paying  or  Securing  Directors,  240. 
(bb)  Paying  or  Securing  Particular  Cred- 
itors, 240. 
(cc)  General  Assignments.  24 t. 

(b)  Statutory  Limitations  upon  Right  of  Preference,  241. 
(3)  By  Voluntary  Conveyance,  242. 
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c.  To  Compromise  Debts,  242. 

d.  To  Waive  Equitable  Rights,  242. 

e.  To  Invest  in  a  Homestead,  242. 

f  To  Pay  Premiums  for  Life  Insurance,  243. 
3.  Obligation  as  Quasi  Trustee  for  Creditors,  243. 

a.  Duty  to  Exercise  Good  Faith,  243. 

b.  What  Constitutes  Bad  Faith,  243. 

(1)  In  Respect  to  Existing  Creditors,  243. 

(a)  Intent  to  Defeat  Collection  of  Debt,  243. 

(b)  Intent  to  Hinder  or  Delay  Creditors,  244. 

(c)  Conveyance  for  Benefit  of  Grantor,  245. 

aa.  In  General,  245. 

bb.  Conveyances  in  Trust,  247. 

(ad)  Declared  Trusts,  247. 

(bb)  Secret  Trusts,  247. 
cc.  Benefits  Which  Form  No  Part  of  the  Considera- 
tion, 248. 

(ad)  In  General,  248. 

(bb)  Reconveyance  by  Grantee  to  Debtor's 
Wife,  248. 

(cc)  Employment  of  Debtor  by  Grantee,  249. 
(dd)  Subsequent  Agreement   by    Vendee  to 
Reconvey,  249. 

(2)  In  Respect  to  Subsequent  Creditors,  249. 

(a)  In  General,  249. 

(b)  Conveyances  in  Contemplation  of  Future  Indebtedness, 

250. 

in.  Elements  of  a  Fraudulent  Alienation,  251. 

1.  In  General,  251. 

2.  The  Debtor,  251. 

3.  The  Creditor,  251. 

a.  In  General,  251. 

b.  Who  Are  Creditors,  251. 

(j)  General  Principles,  251. 

(2)  Rights  Incident  to  Marriage,  252. 

(a)  Wife's  Inchoate  Right  of  Dower,  252. 

(b)  Husband's  Right  in  Wife' s  Property,  252. 

(c)  Right  to  Alimony,  252. 

(3)  Rights  Arising  from  Contract,  253. 

(a)  In  General,  253. 

(b)  Contingent  Liability,  253. 

(4)  Right  of  Action  for  Tort,  254. 

(5)  Right  to  Fines  and  Penalties,  255. 

4.  The  Thing  Conveyed,  255. 

a.  Must  Be  Something  Out  of  Which  the  Creditor  Could  Have  Satis- 

fied His  Claim,  255. 

(1)  In  General,  255. 

(2)  Property  in  Which  the  Alienor  Had  No  Beneficial  Interest, 

255. 

(3)  Things  of  No  Substantial  Value,  256. 

(a)  In  General,  256. 

(b)  Property  Incumbered  to  or  Beyond  Its  Value,  256 

(4)  Property  Exempt  by  Statute,  256. 

(a)  Homesteads,  256. 

(b)  Personal  Property,  257. 

b.  Property  to  Which  the  Alienee  Has  an  Equitable  Title,  258. 

(1)  In  General,  258. 

(2)  Property  Purchased  with  Funds  of  Wife's  Separate  Estate, 

258. 
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(3)  Wife :s  Equity  of  Settlement,  259. 

(4)  Reconveyance  of  Property  Fraudulently  Conveyed,  259. 
c.  Property  Susceptible  of  Fraudulent  Alienation,  260. 

(1)  In  General,  260. 

(2)  Wife's  Earnings  and  Their  Products,  261. 

(3)  Earnings  of  Minor  Children,  261. 

5.  The  Form  and  Mode  of  Conveyance,  261. 

a.  Character  of  Conveyance  Immaterial,  261. 

b.  Expending  Money,  262. 

( 1 )  In  Payment  of  Consideration  for  Property  Conveyed  to  Third 

Person,  262. 

(2)  Improving  Property  of  Another,  264. 

(3)  Paying  Insurance  Premiums,  264. 

6.  The  Fraudulent  Intent,  265. 

a.  Necessity  of  a  Fraudulent  Intent,  265. 

b.  Fraud  Must  Be  Directed  Against  Creditors,  266. 

(1)  In  General,  266. 

(2)  Fraud  Against  One  Creditor  Avoids  Conveyance  as  to  All,  266. 

(3)  Fraud  Against  Existing  Creditors  —  Whether  Subsequent 

Creditors  May  Complain,  267. 

c.  Conveyance  Fraudulent  in  Part,  Void  in  Toto,  268. 

(1)  Single  Transaction,  268. 

(2)  Connected  Transactions  Between  Same  Parties,  269. 

d.  Intent  Must  Exist  at  Time  of  Conveyance,  269. 

e.  Participation  by  Alienee  —  Necessity  of ,  270. 

(1)  When  the  Conveyance  Is  upon  Consideration,  270. 

(2)  When  the  Conveyance  Is  Voluntary,  271. 

7.  Accomplishment  of  the  Fraudulent  Purpose,  272. 

IV.  Validity  of  Fraudulent  Contracts  and  Conveyances,  272. 

1.  In  Respect  to  Whom  Fraudulent  Contracts  and  Conveyances  Are  Binding, 

272. 

a.  Parties  and  Those  in  Privity  with  Them,  272. 

(1)  When  Parties  Are  in  Pari  Delicto,  272. 

(a)  Executed  Conveyances,  273. 

aa.  Fraudulent  Conveyances  Good  Inter  Partes, 

273- 

bb.  Grantor  Cannot  Recover  Property  Fraudulently 
Conveyed,  274. 
(ad)  By  Action  at  Law,  274. 
(bb)  By  Suit  in  Equity,  275. 

cc.  Fraudulent  Grantee  Will  Be  Given  Posses- 
sion, 276. 

(b)  Executory  Contracts,  276. 

aa.  At  Law,  276. 

(aa)  In  Actions  for  Recovery  of  the  Price, 
276. 

(bb)  When  Contract  Is  Without  Considera- 
tion, 277. 
bb.  In  Equity,  278. 

(aa)  Foreclosure  of  Fraudulent  Mortgage, 
278. 

(bb)  Enforcing    Specific    Performance  of 

Fraudulent  Contract,  278. 
(cc)  Enforcement  of  Fraudulent  Trusts,  278. 

(2)  When  Parties  Are  Not  in  Pari  Delicto,  279. 

b.  Creditors  of  the  Fraudulent  Grantee,  279. 

c.  Other  Third  Persons  Not  Creditors  of  the  Grantor,  280. 

2.  In  Respect  to  Whom  Fraudulent  Contracts  and  Conveyances  Are  Void,  280. 

a.  Construction  of  the  Term  "  Void,"  280. 
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b.  Right  of  Creditors  to  Avoid  Conveyances  —  Prerequisites,  281. 

(1)  Demand  Must  Be  Legally  Enforceable,  281. 

(a)  In  General,  281. 

\b~)  Must  Not  Be  Founded  on  an  Illegal  Consideration, 
281. 

(c)  Must  Be  Due,  281. 

(2)  Creditor  Must  Not  Have  Assented  to  the  Conveyance,  281 

(3)  Creditor  Must  Not  Assist  the  Debtor,  282. 

(4)  Notice  on  Part  af  Subsequent  Creditors,  282. 

How  Fraudulent  Contracts  and  Conveyances  May  Be  Validated,  282. 

a.  Act  of  the  Parties  —  Abandonment  of  Fraudulent  Purpose,  282. 

b.  Act  of  Those  Entitled  to  Complain  —  Confirmation,  283. 

V.  Bona  Fide  Purchasers  and  Creditors,  283. 

1.  Rights  of  Bona  Fide  Purchasers,  283. 

a.  General  Principles,  283. 

(1)  Purchasers  from  Fraudulent  Debtor,  283. 

(2)  Purchasers  from  Fraudulent  Grantee,  285. 

b.  What  Constitutes  a  Bona  Fide  Purchaser,  287. 

(1)  Requisites  in  General,  287. 

(2)  The  Bona  Fides,  289. 

{a)  In  General,  289. 

(J>)  Knowledge  of  Debtor  s  Fraudulent  Intent,  289. 
aa.  Actual  Knoivledge,  289. 
bb.  Constructive  Notice,  290. 

(3)  The  Consideration,  292. 

(a)  Must  Be  Valuable,  292. 

(b)  Must  Be  Adequate,  292. 

(/)  Must  Have  Been  Paid  before  Notice,  293. 
Application  of  Purchase  Money,  294. 

2.  Right  of  Creditor  to  Accept  Payment  or  Security,  294. 

a.  From  the  Fraudulent  Debtor,  294. 

(1)  In  General,  294. 

(2)  Knowledge  of  Debtor  s  Intent,  295. 

(3)  Actual  Participation  in  Fraudulent  Design,  296. 

b.  From  the  Fraudulent  Grantee,  297. 

3.  Sale  Partly  for  Cash  and  Partly  in  Payment  of  Debt,  298. 

VL  Voluntary  Conveyances,  298. 

1.  Definition,  298. 

2.  Validity  as  Against  Existing  Creditors,  300. 

a.  Conveyance  With  Actual  Intent  to  Defraud,  300. 

b.  Conveyance  Without  Actual  Intent  to  Defraud,  300. 

(1)  In  General,  300. 

(2)  When  Donor  Is  Insolvent,  301. 

(3)  When  Conveyance  Renders  Donor  Insolvent,  302. 

(4)  When  Donor  Is  in  Embarrassed  Circumstances,  302. 

(5)  When  Donor  Is  Solvent,  303. 

(a)  Conflicting  Views,  303. 

(b)  Donation  Held  to  Be  Void,  303. 
(r)  Donation  Held  to  Be  Valid,  304. 
(</)  What  Constitutes  Solvency,  307. 

(^)  Burden  of  Proof  to  Show  Solvency,  308. 

3.  Validity  as  Against  Subsequent  Creditors,  309. 

VTL  How  Property  Fraudulently  Conveyed  or  Its  Proceeds  May  Be 

Reached,  310. 

1.  In  General,  310. 

2.  By  Levy  and  Sale  under  Execution,  311. 

a.  When  Legal  Title  to  Property  Has  Been  in  Debtor,  311. 

b.  When  Legal  Title  Has  Never  Been  in  Debtor,  313. 
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By  Creditors'  Bills  and  Actions  in  the  Nature  of,  314. 

a.  In  General,  314. 

b.  Prerequisites  of  Equitable  Relief,  314. 

(1)  Reduction  of  Claim  to  Judgment,  314. 

{a)  Necessity  of  Judgment,  314. 
aa.  At  Common  Law,  314. 

(aa)  General  Rule,  314. 
(bb)  Exceptions,  318. 
bb.  Under  Statutes,  319. 
cc.  Ble?iding  of  Legal  and  Equitable  Jurisdic- 
tions, 321. 
($)  Sufficiency  of  Judgment,  321. 
aa.  In  General,  321. 
bb.  Decrees  in  Equity,  322. 
cc.  Foreign  Judgments,  322. 
dd.  Judgments  of  Federal  Courts,  322. 
(V)  Conclusiveness  of  Judgment,  323. 

(2)  Obtaining  Lien  upon  Property  Conveyed,  324. 

(a)  Necessity  of,  324. 

aa.  At  Common  Law,  324. 
bb.  Under  Statutes,  326. 
Mode  of  Obtaining  Lien,  326. 

aa.  Judgment  and  Execution,  326. 
bb.  Attachment,  328. 

(3)  Exhaustion  of  Debtor  s  Other  Property,  328. 

(a)  Necessity  of,  328. 

aa.  When  Property  Fraudulently  Conveyed  Consti- 
tutes a  Legal  Asset,  328. 

bb.  When  Property  Fraudulently  Conveyed  Consti- 
tutes an  Equitable  Asset,  330. 

(b)  Mode  of  Proof  ,  331. 
C.  Who  May  institute  the  Action,  332. 

(1)  Creditors,  332. 

(2)  Those  Representing  or  Standing  in  the  Place  of  Creditors, 

333- 

(a)  Executors  and  Administrators  of  Fraudulent  Grantor, 

333- 

(£)  Trustees  and  Assignees  in  Bankruptcy,  334. 
(f)  Receivers  in  Supplementary  Proceedings,  336. 
00  Sheriffs,  336. 

(e)  Purchasers  at  Sales  under  Execution,  336. 
(f)  Surety  Subrogated  to  Creditor's  Rights,  337. 
(g}  Assignees  of  Claims,  337. 
(/;)  Creditor's  Creditor,  338. 
Against  Whom  the  Action  May  Be  Brought,  338. 

(1)  Right  to  Join  Several  Grantees,  338. 

(2)  Creditor's  Power  of  Election,  338. 
e.  Decree  and  Distribution,  339. 

(1)  The  Decree,  339. 

(a)  In  General,  339. 

(b)  Decree  Setting  Aside  the  Fraudulent  Conveyance,  339. 
(r)  Decree  Directing  Conveyance  to  a  Receiver,  340. 

(//)  Decree  Declaring  Property  of  Third  Person  Subject 

to  Plaintiff ' s  Judgment,  340. 
{e)  Personal  Judgment  Against  Fraudulent  Grantee,  341. 

aa.  In  General,  341. 

bb.  Proceeds  or  Value  of  the  Property,  341. 

cc.  Rents  and  Profits,  342. 

dd.  Interest,  343. 

ee.  Executor  de  Son  Tort,  343. 
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(/)  Costs,  344. 

(^)  Allowances  and  Credits,  344. 

aa.  Consideration  Paid  or  Debt  Actually  Due,  344. 
{ad)  When  Fraud  Is  Actual  and  Certain,  344. 
(bb)  When  Fraud  Is  Merely  Constructive  or 
Proof  Inconclusive,  345. 
bb.  Improvements,  346. 

cc.  Application  of  Proceeds  to  Grantor' 's  Debts,  347. 
(2)  Distribution  of  Fund  Among  Creditors,  347. 

(a)  Priorities  Between  Existing  Creditors,  347. 

aa.  Suits  by  Single  Creditors,  347. 

bb.  Joint  Suit  by  Several  Creditors,  349. 

cc.  Suit  on  Behalf  of  All  Creditors,  349. 

(b)  Right  of  Fraudulent  Grantee  to  Participate,  350. 

(c)  Right  of  Subsequent  Creditors  to  Participate,  350. 
(d)  Right  of  Grantor  to  Claim  Homestead  or  Exemption, 

35°- 

(i?)  Right  of  Grantor's  Wife  to  Claim  Dower,  350. 
(/)  Disposition  of  Surplus,  350. 

4.  By  Garnishment  and  Trustee  Process,  351. 

a.  Statement  of  the  Rule,  351. 

b.  What  Property  May  Be  Reached  by  Garnishment,  351. 

5.  Personal  Action  Against  the  Fraudulent  Grantee,  351. 

a.  Of  Assumpsit,  35 1 . 

b.  Of  Trespass  on  the  Case,  351. 

6.  Statutes  of  Limitations  at  Law  and  Staleness  in  Equity,  353. 

a.  General  Principles,  353. 

b.  When  Time  Begins  to  Run,  353. 

(1)  When  Creditor's  Right  of  Action  Accrues,  353. 

(2)  From  Discovery  of  the  Fraud,  354. 

(a)  In  General,  354. 

(£)  Negligence  in  Not  Discovering,  355. 
(c)  Allegation  and  Proof  of  Diligence,  355. 

YUL  Change  of  Possession,  356. 

1.  Necessity  for  —  In  General,  356. 

2.  Effect  of  Retention  of  Possession  or  Apparent  Title  by  Vendor,  357. 

a.  Prevalence  of  Conflicting  Views,  357. 

b.  As  Fraud  Per  Se,  or  Conclusive  Evidence  of  Fraud,  357. 

c.  As  Prima  Facie  Evidence  of  Fraud,  361. 

(1)  Rule  Stated,  361. 

(2)  Burden,  of  Proof,  365. 

(3)  A  Question  for  the  Jury,  366. 

(4)  Circumstances  Strengthening  Presumption  of  Fraud,  366. 

(5)  How  Presumption  of  Fraud  May  Be  Rebutted,  367. 

d.  Doctrine  as  to  Real  Property,  369. 

e.  Rule  as  to  Chattel  Mortgages,  369. 

f.  Assignments  for  the  Betiefit  of  Creditors,  371. 

3.  Sufficiency  of  Change  of  Possession,  372. 

a.  General  Rule,  372. 

b.  Actual  Delivery,  372. 

(1)  When  Required,  372. 

(2)  What  Constitutes,  373. 
C.  Constructive  Delivery,  374. 

(1)  When  Sufficient,  374. 

(2)  What  Constitutes,  375. 

{a)  General  Rules,  375. 

(b)  Rule  as  to  Delivery  of  Bill  of  Sale,  377. 

(c)  Where  Property  Is  in  Possession  of  Third  Person,  377. 
d.  Possession  of  Vendee  Must  Be  Exclusive,  378. 
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(1)  General  Rule  Slated,  378. 

(2)  Rule  as  to  Employment  of  Vendor,  379. 

(3)  Rule  as  to  Persons  Living  Together,  379. 

e.  Requirement  that  Change  of  Possession  Be  Continued,  380. 

f.  Possession  of  Realty  as  Affecting  Possession  of  Personalty  Thereon, 

381. 

g.  Time  for  Delivery,  382. 

(1)  General  Rule,  382. 

(2)  Rule  as  to  Delivery  Before  Specific  Liens  of  Creditors  Have 

Attached,  382. 

h.  A  Question  for  the  Jury,  383. 

IX.  General  Assignments  for  the  Benefit  of  Ceeditoes,  384. 

1.  Definitions,  384. 

2.  Right  to  Make  Assignments,  384. 

a.  Scope  of  Treatment,  384. 

b.  Assignments  at  Common  Law,  384. 

c.  Right  to  Make  Preferences,  386. 

d.  Assignments  by  Nonresidents,  389. 

e.  Solvency  and  insolvency  of  Assignor,  389. 

f.  Assignment  After  Arrest,  389. 

g.  Knowledge  and  Consent  of  Creditors,  390. 

3.  Fraudulent  Intent,  391. 

a.  In  General,  391. 

b.  What  Intent  Is  Fraudulent,  392. 

c.  Intent  to  Defeat  Execution  or  Attachment,  393. 

d.  Intent  to  Prevent  Sacrifice,  393. 

(1)  In  General,  393. 

(2)  Insolvent  Debtors,  393. 

(3)  Solvent  Debtors,  394. 

e.  Participation  by  Assignee  and  Creditors,  395. 

4.  Selection  and  Control  of  Assignee,  396. 

a.  In  General,  396. 

b.  Incompetent  Assignee,  396. 

(1)  In  General,  396. 

(2)  Insolvency,  396. 

(3)  Illiteracy,  Intemperance,  Disease,  etc.,  397. 

(4)  Relationship,  397. 

(5)  Nonresidence,  397. 

(6)  Time  of  Objection,  397. 

e.  Reservation  of  Power  to  Fill  Vacancy,  397. 
d.  Reservation  of  Power  to  Remove,  398. 

5.  Description  and  Schedules  of  Property,  398. 

a.  In  General,  398. 

b.  Specification  in  Detail,  398. 

c.  Omission  of  Schedule,  399. 

d.  Defective  Schedule,  400. 

e.  Value  of  Property,  400. 

6.  Particular  Provisions  Rendering  Assignment  Fraudulent,  401. 

a.  In  General,  401. 

b.  Stipulation  Inserted  by  Mistake,  401. 

c.  Stipulation  for  What  Would  Be  Implied,  402. 

d.  Making  Assignee  Agent  of  Assignor,  402. 

e.  Giving  Creditors  Control  of  Trust,  402. 

f.  Precisions  as  to  Management  and  Protection  of  Assets,  402. 

(1)  In  General,  402. 

(2)  Insurance,  Rent,  and  Taxes,  403. 

(3)  Payment  of  Incumbrances,  403. 

(4)  Maintaining  and  Defending  Suits,  403. 

(5)  Employment  of  Agents,  Servants,  and  Attorneys,  403. 
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(6)  Designation  of  Attorney,  403. 

(7)  Advertising  for  Creditors,  404. 

(8)  Mortgage  or  Pledge  by  Assignee,  404. 

(9)  Lease  by  Assignee,  404. 

(10)  Statement  of  Assignee's  Accounts,  404. 
g.  Provisions  as  to  Sale  and  Collection  of  Assets,  404. 
(1)  In  General,  404. 

2)  Vesting  Discretion  in  Assignee,  404. 

3)  Giving  Power  to  Delegate  Trust,  405. 

4)  Possibility  of  Fraud  or  Mistake,  405. 

5)  Powers  That  May  Not  Be  Exercised,  406. 

(6)  Prohibition  of  Sale,  406. 

(7)  Time  of  Sale,  406. 

(a)  In  General,  406. 

(b)  Delay  of  Sale,  406. 

(c)  Failure  to  Fix  Time,  408. 

(d)  Giving  Discretion  to  Assignee,  408. 

(8)  Terms  of  Sale,  408. 

(a)  In  General,  408. 

(^b)  Sales  for  Cash  or  on  Credit,  408. 

(9)  Mode  of  Sale,  411. 

(a)  In  General,  411. 

(b)  Public  or  Private  Sale,  411. 
(r)  Carrying  On  of  Business,  411. 

(10)  Collection  or  Sale  of  Choses  in  Action,  413. 
(a)  /«  General,  413. 

(£)  Compounding  or  Compromising  with  Debtors,  413. 

(^)  Arbitration,  413. 
^.  Exemption  of  Assignee  from  Liability,  413. 
I.  Provisions  as  to  Distribution  of  Assets,  414. 

(1)  In  General,  414. 

(2)  Payment  of  Expenses,  415. 

(0)       General,  41$. 

(£)  Expenses  of  Suits,  415. 

(<r)  Expenses  of  Assignor,  415. 

Compensation  of  Assignee,  416. 
(<?)  Compensation  of  Agents  and  Clerks,  416. 
(/)  Indemnity  to  Assignee,  416. 

(3)  Distribution  of  Assets  Among  Creditors,  417. 

(a)  Description  and  Enumeration  of  Debts,  417. 
(£)  Misdescription,  418. 

Preferences  in  Pursuance  of  Prior  Agreement,  418. 
Preferences  in  Violation  of  Agreement,  418. 
(*)  Giving  Assignee  Power  to  Prefer  Creditors,  418. 
(/")  Particular  Debts  Payable  or  Preferred,  419. 
<za.  /«  General,  419. 

Fictitious  Debts  and  Debts  Due  from  Others^ 
419. 

Usurious  Loans,  421. 

Debts  Due  Wife,  Husband,  or  Relatives,  421. 
ee.  Debts  Due  Assignee,  421. 
ff.  Statute  of  Frauds,  422. 

gg.  Contingent  Liabilities  and  Debts  Not  Due,  422. 
Ah.  Liabilities  to  Sureties,  Guarantors,  and  Indors- 

ers,  422. 
it.  Secured  Debts,  423. 
jj.  Assignments  by  Partners,  424. 

(aa)  Preferences  in  General,  424. 

(bb)  Debts  Due  Partners,  424. 

(cc)  Individual  Debts  of  Partners,  424. 
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(dd^)  Appropriation  of  Individual  Property, 

427. 

{ee)  Rights  as  Between  Individual  Creditors, 

427-  ] 
(.//)  Failure  to  Specify  Order  of  Payment, 

427. 

kk.  Effect  of  Mistake,  428. 
(g)  Delay  in  Distribution,  428. 
Qi)  Failure  to  Fix  Time,  429. 
(/)  Requiring  Assent  of  Creditors,  429. 
(j)  Filing  and  Proof  of  Claims,  429. 
(/&)  Agreement  or  Compounding  with  Creditors,  430. 
(/)  Arbitration,  430. 

(m)  Excluding  or  Postponing  Creditors  Who  Sue,  430. 
(«)  Provision  as  to  Surplus,  431. 

7.  Reservations  for  Benefit  of  Assignor,  431. 

a.  In  General,  431. 

b.  Retention  of  Possession  by  Assignor,  433. 

(1)  In  General,  433. 

(2)  Express  Provision  for  Retention  of  Possession,  434. 

c.  Continuance  of  Business  by  Assignor,  435. 

d.  Employment  of  Assignor  by  Assignee,  436. 

e.  Necessity  to  Assign  All  the  Debtor  s  Property,  437. 

(1)  General  Assignment,  437. 

(2)  Partnership  Assignment,  438. 

(3)  Exception  of  Property  —  Partial  Assignment,  438. 

(4)  Assignment  Giving  Preferences,  439. 

f.  Reservation  of  Benefits  Allowed  by  Law,  439. 

g.  Reservation  of  Surplus,  439. 

h.  Reservation  of  Exempt  Property,  441. 

i.  Reservation  of  Power  to  Declare  Uses,  443. 

(1)  In  General,  443. 

(2)  Future  Preferences,  443. 

j.  Reservation  of  Power  to  Revoke,  444. 

8.  Imposing  Conditions  and  Coercion  of  Creditors,  444. 

a.  In  General,  444. 

b.  Exaction  of  Release  from  Creditors,  445. 

(1)  In  General,  445. 

(2)  View  that  Such  Assignments  Are  Fraudulent,  445. 

{a)  In  General,  445. 

(b)  Release  Before  Assignment,  445. 

(<r)  Covenant  to  Obtain  Release,  446. 

(3)  View  that  Such  Assignments  Are  Valid,  446. 

(a)  In  General,  446. 

(£)  Requisites  of  Such  Assignments,  446. 

aa.  In  General,  446. 

bb.  Reservations  to  Assignor,  447. 

cc.  Necessity  to  Assign  All  the  Debtor's  Property, 

447- 

dd.  Reservation  of  Surplus,  448. 

ee.  Time  Given  Creditors  for  Assenting,  449. 
ff.  Giving  Preferences,  450. 
gg.  Form  and  Terms  of  Release,  450. 

9.  Acts  Before  and  After  Assignment,  450. 

a.  In  General,  450. 

b.  Withdrawal  or  Conveyance  of  Property,  451. 

c.  Concealment,  Withholding,  or  Removal  of  Property,  451. 

d.  Continuance  of  Business  by  Assignor,  452. 

e.  Withholding  Assignment  from  Record,  453. 

f.  Violation  of  Trust  by  Assignee,  453. 
10.  Cure  of  Fraud  by  Subsequent  Events,  453. 
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It.  Alteration  and  Substitution  of  New  Assignment,  453. 

12.  Whether  Assignment  Is  Wholly  Void,  455. 

13.  Who  May  Avoid  Assignment,  456. 

14.  Construction  of  Assignment,  458. 

15.  What  Law  Governs,  458. 

16.  Presumption  and  Burden  of  Proof,  459. 

17.  Questions  of  Law  and  Pact,  459. 

X.  Feaud  upon  Subsequent  Puechasees,  460. 

1.  At  Common  Law,  460. 

a.  In  General,  460. 

b.  Conveyances  of  Personal  Chattels,  460. 

2.  The  Statute  of  '27  Elizabeth  and  Its  Construction,  46 t. 

a.  The  Text  of  the  Statute,*  461. 

b.  The  Statute  Affirmative  of  the  Common  Law,  461. 

c.  In  Force  in  the  United  States,  462. 

d.  To  What  Classes  of  Property  the  Statute  Applies,  462. 

(1)  Applies  to  Lands  and  All  Interests  Therein,  462. 

(2)  Does  Not  Apply  to  Personal  Chattels,  462. 

e.  What  Conveyances  Are  Fraudulent  Within  the  Statute,  463. 

(1)  Conveyances  Made  with  Actual  Intent  to  Defraud  Pur- 

chasers, 463. 

(2)  Conveyances  Made  with  Intent  to  Defraud  Creditors,  464. 

(3)  Voluntary  Conveyances,  465. 

{a)  In  General,  465. 

aa.  English  Pule,  465. 
bb.  American  Rule,  466. 

(aa)  Purchasers  With  Notice,  466. 
(bb)  Purchasers  Without  Notice,  467. 
(cc)  What  Is  Notice  to  a  Subsequent  Pur- 
chaser, 468. 
aaa.  Actual  Notice,  468. 
bbb.  Constructive  Notice  from  Re- 
cording, 468. 

(b)  Conveyances  for  Charitable  Purposes,  468. 

(c)  Conveyances  Need  Not  Be  Voluntary  to  Be  Within 

the  Statute,  468. 
(d)  What  Conveyances  Are  Voluntary,  468. 
aa.  In  General,  468. 
bb.  Family  Settlements,  470. 
cc.  Marriage  Settlements,  471. 
dd.  Settlements  After  Marriage,  472. 

(4)  Conveyances  Containing  a  Power  of  Revocation,  473. 

(a)  Text  of  Statute,  473. 
\b)  General  Rule,  473. 

(c)  When  Power  Is  to  Be  Exercised  After  a  Future 

Date,  473. 

(d)  When  Power  Is  to  Be  Exercised  with  Another's  Con- 

sent, 474. 

(e)  When  Power  Is  to  Be  Exercised  upon  Payment  of  a 

Small  Sum,  474. 

(f)  Effect  of  Extinguishment  of  Power,  474. 

(g)  Power  to  Sell  and  Reinvest  to  Same  Uses,  474. 

(h)  Power  Equivalent  to  a  Power  of  Revocation,  474. 

f.  Conveyances  May  Be  Validated  by  Matter  ex  Post  Facto,  474. 

g.  Statute  Only  Protects  Purchasers,  476. 

h.  What  Persons  Entitled  to  Relief  as  Purchasers,  476. 

(1)  In  General,  476. 

(a)  There  Must  Be  a  Bona  Fide  Purchase  for  Valuable 
Consideration,  476. 
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(£)  Amount  of  Consideration,  477. 
if)  The  Consideration  Need  Not  Be  Money,  477. 
(d)  Effect  of  Notice  of  the  Prior  Conveyance,  478. 
(f)  From  Whom  the  Purchase  Must  Be  Made,  478. 

aa.  Where   the  Prior  Conveyance  Was  Actually 

Fraudulent,  478. 
bb.   Where  the  Prior  Conveyance  Was  Merely  Vol- 
untary, 478. 

(2)  Purchasers  of  Equitable  Estates,  478. 

(3)  Mortgagees,  478. 

4)  Trustees  for  Creditors,  479. 

5)  Purchasers  at  Execution  Sales,  479. 

(6)  Judgtnent  Creditors  Are  Not  Purchasers  Within  the  Stat- 
ute, 479. 

i.  Right  to  the  Purchase  Money,  480. 

j.  Equity  Will  Not  Restrain  a  Sale,  480. 

k.  Right  to  Specific  Performance  of  Contract  of  Sale,  480. 

XI.  Criminal  or  Penal  Liability  of  the  Fraudulent  Parties,  481. 

1.  Under  the  Statute  13  Elizabeth,  c.  5,  481. 

2.  Under  the  Statute  27  Elizabeth,  c.  4,  481. 

3.  Statutes  of  Elizabeth,  Common  Law  in  the  United  States,  481. 

4.  Similar  Statutes  in  the  United  States,  481. 

XH  Evidence,  485. 

1.  Burden  of  Proof,  485. 

a.  Generally,  485. 

b.  Of  Fraud,  486. 

(1)  Generally  on  Person  Attacking  Conveyance,  486. 

(2)  When  Rests  on  Person  Claiming  under  Conveyance,  487. 

c.  Of  Consideration,  488. 

d.  Shifting  the  Burden  of  Proof,  490. 

e.  Presumptions,  491. 

2.  Proof  of  Complainant 's  Relation,  491. 

3.  Competency  and  Relevancy  of  Evidence,  492. 

a.  As  to  the  Intent  of  the  Parties,  492. 

(1)  In  General,  492. 

(2S  Testimony  of  the  Parties,  493. 

(3)  Declaration  of  the  Parties,  494. 

(4)  Circumstantial  Evidence,  498. 

{a)  In  General,  498. 
(£)  Antecedent  Facts,  499. 
(J)  Contemporaneous  Facts,  499. 
Subsequent  Facts,  502. 

b.  As  to  the  Consideration,  503.  , 

c.  As  to  the  Donor's  Financial  Condition,  506. 

4.  Weight  and  Sufficiency  of  Evidence,  506. 

a.  Conclusive  and  Rebuttable  Evidence  of  Fraud,  506. 

(1)  When  Evidence  Is  Conclusive,  506. 

(2)  When  Evidence  Is  Rebuttable,  509. 

(a)  In  General,  509. 

(F)  Badges  of  Fraud,  512. 

b.  Circumstances  Constituting  Evidence,  513. 

(1)  In  Respect  to  the  Terms  of  the  Conveyance,  513. 

(a)  Powers  Granted  to  Trustee,  513. 

(b)  Reservation  of  Powets  to  Grantor,  514. 

aa.  Right  to  Revoke  Conveyance,  514. 
bb.  Retention  of  Use  of  Property,  514. 
cc.  Right  to  Substitute  Trustee,  514. 
dd.  Right  to  Substitute  Other  Property,  515. 
ee.  Right  to  Dispose  of  Mortgaged  Property,  515. 
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ff.  Return  of  Balance  to  Mortgagor,  515. 

(2)  In  Respect  to  the  Conduct  of  the  Sale,  515. 
(a\  Conducting  Sale  out  of  Usual  Course  of  Business,  515. 
\b)  Failure  to  Take  Inventory,  516. 

(3)  In  Respect  to  the  Consideration,  516. 

(a)  Inadequacy  of  Consideration,  516. 

(b)  Inability  to  Prove  Payment  of  Consideration,  519. 

(c)  Absence  of  Memoranda  of  Consideration,  519. 

(d)  Misstatement  of  the  Consideration,  519. 

(e)  Confessing  Judgment J ror  Larger  Amount 'than  Due,  521. 
)  Sales  of  Long  and  Unusual  Credit,  521. 

\g}  Failure  to  Take  Security,  522. 
(Ji)  Failure  to  Take  Up  Evidence  of  Debt,  522. 

(4)  In  Respect  to  the  Thing  Conveyed,  522. 
(a)  Conveying  Debtor's  Entire  Estate,  522. 
(b\  Mortgaging  More  Property  than  Necessary,  522. 
\c)  Property  Consumable  in  Use,  523. 

(5)  In  Respect  to  the  Parties  —  Relationship,  523. 

6)  In  Respect  to  the  Form  and  Purpose  of  the  Conveyance,  524. 

7)  In  Respect  to  the  Time  of  the  Conveyance  —  Conveyance 

Pending  Suit,  525. 

(8)  Failure  to  Record  Conveyance,  525. 

(9)  Failure  to  Foreclose  Mortgage,  526. 
(10)  Subsequent  Employment  of  Vendor,  526. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practice, 
title  CREDITORS'  BILLS  AND  FRAUDULENT  CONVEYANCES, 
vol.  5,  p.  388. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work :  ASSIGNMENTS  FOR  THE  BENEFIT  OF 
CREDITORS,  vol.  3,  p.  1 ;  COMPOSITION  WITH  CREDITORS,  vol.  6, 
p.  376;  CONSIDERATION,  vol.  6,  p.  667;  CORPORATIONS,  vol.  7, 
p.  620;  FRAUD  AND  DECEIT,  ante,  p.  12;  GIFTS, post;  INSOLVENCY 
AND  BANKRUPTCY;  PARTNERSHIP;  STATUTE  OF  FRAUDS; 
STOCKHOLDERS. 

L  Intbodtjctoby — 1.  Basis  of  Commercial  Credit  Considered.  —  The  basis 
of  commercial  credit  is  the  creditor's  confidence  in  the  debtor's  ability  to  meet 
the  obligation  contracted.  Although  this  confidence  may  sometimes  rest  upon 
the  debtor's  skill  in  business,  his  honesty  and  industry,  it  is  upon  his  owner- 
ship of  property  and  consequent  responsiveness  to  the  coercive  power  of  the 
law  to  enforce  satisfaction  of  the  debt,  that  reliance  is  most  generally  placed.1 
If,  therefore,  after  contracting  an  obligation,  a  debtor  disposes  of  the  property 
upon  the  faith  of  the  ownership  of  which  credit  has  been  extended,  so  as  to 
disappoint  the  just  expectation  of  his  creditor,  he  commits  a  fraud  which  the 
law  cannot  tolerate.2 

2.  Introduction  into  Use  of  Fraudulent  Conveyances.  —  Under  the  Roman  law, 
which  in  its  severity  punished  an  insolvent  debtor  with  death  or  slavery,  a 
fraudulent  conveyance  was  probably  unknown.  And  even  under  the  ancient 
law  of  England,  which  gave  to  the  creditor  power  to  cast  his  debtor  into 
prison,  and  hold  him  until  the  debt  was  paid,  there  was  little  incentive  for  a 
debtor  to  dispose  of  his  property  with  fraudulent  intentions.  Still,  a  debtor 
having  disposed  of  his  estate  might  escape  abroad,  or  flee  to  some  privileged 
place,  and  from  thence  dictate  terms  to  his  creditors,  and  so  we  find  statutes 
inveighing  against  such  alienation  as  early  as  the  reign  of  Edward  III.3  But 

1.  Central  Bank  v.  Hume,  128  U.  S.  195;        2.  Brice  v.  Myers,  5  Ohio  122. 
Price  v.  Mazange,  31  Ala.  701.  3.  50  Edward  III.,  c.  6. 
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it  was  the  abolition  of  imprisonment  for  debt  which  gave  the  great  impetus 
to  the  execution  of  fraudulent  conveyances,  and  so  greatly  has  the  practice 
grown  in  recent  years  among  debtors  who  wilfully  intended  to  defraud,  or  who 
mistakenly  deemed  it  their  duty  to  provide  for  their  families  at  the  expense 
of  their  creditors,  that  it  is  the  exception  now  that  a  judgment  can  be  collected 
by  the  ordinary  process  of  execution.  Such  is  the  price  which  society  has 
paid  for  its  leniency  towards  debtors ;  an  example  of  one  of  the  numberless 
instances  where  the  relief  of  the  innocent  and  unfortunate  has  provided  an 
opportunity  for  the  crafty  and  unscrupulous. 

3.  The  Statute  13  Elizabeth,  c.  5  —  a.  Provisions  of  the  Statute.  — 
Although,  as  has  been  stated,  relief  from  such  fraudulent  practices  was 
attempted  by  legislative  interposition  as  early  as  50  Edward  III.,  c.  6,  and 
again  in  3  Henry  VII.,  c.  4,  it  is  the  statute  13  Elizabeth,  c.  5,  made 
perpetual  by  29  Elizabeth,  c.  5,  which  has  been  the  most  explicit  to 
denounce,  and  the  most  effectual  to  embarrass  and  defeat,  contrivances  of 
unfair  alienation  which  threatened  injury  to  creditors. 

Terms  of  the  Statute.  —  This  famous  act  declared,  ordained,  and  enacted  that 
all  and  every  feoffment,  gift,  grant,  alienation,  etc.,  of  lands,  tenements, 
hereditaments,  goods  and  chattels,  etc.,  had  or  made  with  intent  or  purpose, 
as  expressed  in  the  preamble,  to  delay,  hinder,  or  defraud  creditors  and 
others  of  their  just  and  lawful  actions,  suits,  debts,  accounts,  damages,  penalties, 
forfeitures,  etc.,  shall  be  deemed  and  taken  (only  as  against  that  person  or 
persons,  his  or  their  heirs,  successors,  etc.,  whose  actions,  suits,  etc.,  by  such 
guileful,  covinous,  or  fraudulent  devices  and  practices,  shall  or  might  be  in  any 
way  disturbed,  hindered,  delayed,  or  defrauded)  to  be  clearly  and  utterly  void, 
frustrate,  and  of  none  affect ;  any  pretense,  color,  feigned  consideration, 
expressing  of  use,  or  any  other  matter  or  thing  to  the  contrary  not- 
withstanding.1 

b.  Interpretation  and  Construction  —  (i)  The  Statute  Declaratory 
of  the  Common  Law.  —  The  statute  of  Elizabeth  has  been  held  to  be  merely 
a  declaratory  one,2  for,  as  Lord  Mansfield  says:    "  The  principles  and  rules  of 


1.  For  the  full  text  of  the  statute  see  Bacon's 
Abridgment,  title  Fraud,  vol.  4,  p.  401. 

2.  Statute  13  Eliz.,  c.  5,  a  Declaratory  Statute  — 

England.  —  Cadogan  v.  Kennett,  2  Cowp.  432. 

United  States.  —  Hamilton  v.  Russell,  1 
Cranch  (C.  C.)  97;  Meeker  v.  Wilson,  1  Gall. 
(U.  S.)  419;  Sumner  v.  Hicks,  2  Black  (U.  S.) 
532;  Clements  v.  Moore,  6  Wall.  (U.  S.)  299; 
Baker  v.  Humphrey,  101  U.  S.  494. 

Alabama. — Cato  v.  Easley,  2  Stew.  (Ala.) 
214;  Adams  v.  Broughton,  13  Ala.  739;  An- 
derson v.  Hooks,  9  Ala.  704. 

Connecticut.  —  Whittlesey  v.  McMahon,  10 
Conn.  141. 

Georgia.  —  Peck  v.  Land,  2  Ga.  I,  46  Am. 
Dec.  368;  Howard  v.  Snelling,  32  Ga.  195. 

Illinois.  —  Ewing  v.  Runkle,  20  111.  449. 

Iowa.  —  Gardner  v.  Cole,  21  Iowa  205 

Kentucky.  —  Lillard  v.  M'Gee,  4  Bibb  (Ky.) 
165;  Doyle  v.  Sleeper,  I  Dana  (Ky.)  533. 

Maine.  —  Whitmore  v.  Woodward,  28  Me. 
392. 

Minnesota.  —  Piper  v.  Johnston,  12  Minn. 
60;  Blackman  ?v.Wheaton,  13  Minn.  326. 

North  Carolina. — O'Daniel  v.  Crawford,  4 
Dev.  L.  (15  N.  Car.)  197. 

New  York.  —  Seymour  v.  Wilson,  19  N.  Y. 
417;  Sturtevant  v.  Ballard,  9  Johns.  (N.  Y.) 
339;  Curtis  v.  Leavitt,  15  N.  Y.  114;  Sands  v. 
Codwise,  4  Johns.  (N.  Y.)  536,  4  Am.  Dec.  305; 
Candee  v.  Lord,  2  N.  Y.  269,  51  Am.  Dec.  294. 

Pennsylvania.  —  Clark  v.  Douglass,  62  Pa. 


St.  408;  McCulloch  v.  Hutchinson,  7  Watts 
(Pa.)  434,  32  Am.  Dec.  776;  Wilt  v.  Franklin, 
1  Binn.  (Pa.)  514,  2  Am.  Dec.  474;  Avery  v. 
Street,  6  Watts  (Pa.)  248. 

South  Carolina.  —  Hudnal  ».  Wilder,  4  Mc- 
Cord  L.  (S.  Car.)  294,  17  Am.  Dec.  744;  Farr 
v.  Sims,  Rich.  Eq.  Cas.  (S.  Car.)  122. 

Tennessee.  —  Russell  v.  Stinson,  3  Hayw. 
(Tenn.)  1. 

Virginia.  —  Davis  v.  Turner,  4  Gratt.  (Va.) 
422. 

Lord  Coke  calls  on  the  student  to  notice  with 
respect  to  the  statute  13  Elizabeth,  that  it 
uses  the  words  "  declared,  ordained,  and 
enacted,"  and  remarks,  "  by  force  of  which 
word  '  declared,'  it  appeareth  what  the  law 
was  before  the  making  of  this  statute."  Co. 
Liu.  76a,  290*. 

The  statute  of  Elizabeth  goes  no  further 
than  the  common  law  as  now  understood.  "  I 
apprehend  the  time  never  was,"  says  Lump- 
kin, J.,  in  Peck  v.  Land,  2  Ga.  1,  46  Am.  Dec. 
368,  "  when  a  fraudulent  conveyance  would 
not  be  invalidated  which  was  intended  to  de- 
feat, delay,  or  hinder  creditors  of  their  just 
debts." 

A  voluntary  conveyance  to  defeat  the  claim 
of  a  third  person  for  damages  arising  from  a 
tort,  though  not  within  the  Connecticut  statute 
against  fraudulent  conveyances,  is  void  at 
common  law.  Fox  v.  Hills,  I  Conn.  295. 
Compare  Fowler  v.  Frisbie,  3  Conn.  320. 
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the  common  law  as  now  known  and  understood  are  so  strong  against  fraud 
in  every  shape  that  the  common  law  would  have  attained  every  end  purposed 
by  the  statute."  * 

(2)  To  Be  Liberally  Expounded.  —  For  this  reason,  and  because  it  is  made 
for  the  suppression  of  fraud,  it  was  early  held  that  the  statute  in  its  applica- 
tion ought  to  be  liberally  and  beneficially  expounded.58 

4.  Statutes  in  the  United  States.  —  The  statute  of  Elizabeth  has  been 
re-enacted  in  almost  every  state  of  the  Union,  and  though  the  statutes  of  the 
several  states  differ  from  each  other  and  from  the  original  statute  in  phrase- 
ology, their  provisions  are  essentially  the  same.3 

II.  Rights  and  Obligations  of  Debtors  in  Respect  to  Their  Property  — 
1.  Dual  Relation  of  the  Debtor.  —  A  debtor  may  be  said  to  sustain  two  distinct 
relations  to  his  property ;  that  of  owner,  and  that  of  quasi  trustee  for  his 
creditors. 

As  Owner,  he  may  contract  debts  to  be  satisfied  out  of  his  property,  confess 
judgments,  create  liens  upon  it,  sell  or  give  it  to  others  at  pleasure,  and  so  far 
as  he  is  personally  concerned  will  be  bound  by  his  own  acts. 

As  Quasi  Trustee.  —  But  the  law  lays  upon  him  an  obligation  to  pay  his  debts, 
and  holds  him,  in  behalf  of  his  creditors,  to  the  exercise  of  good  faith  in  all 
transactions  relating  to  the  fund  upon  which  they  must  depend  for  payment. 
He  can,  therefore,  neither  create  a  debt  nor  do  any  of  the  things  above  men- 
tioned mala  fides  to  their  prejudice. 4  It  is  through  these  different  relations 
that  the  rights  and  obligations  of  debtors  in  respect  to  their  property  are  to 
be  worked  out. 

2.  Rights  as  Owner  —  a.  In  General.  —  It  would  seem  to  be  a  conse- 
quence of  that  absolute  power  which  a  man  possesses  over  his  own  property, 
that  he  may  make  any  disposition  of  it  which  does  not  interfere  with  the 
existing  rights  of  others.5 

Creditor  Cannot  Question  Bona  Fide  Disposition.  —  This  power  of  disposal  is  not 
terminated  by  the  indebtedness  or  even  the  insolvency  of   the  owner.6 

Statute  Adopted  as  Common  Law.  —  The  statute  days  more  than  in  former  times,  it  was  re- 

13  Eliz.,  c.  5,  made  perpetual  by  29  Eliz.,  c.  5,  solved  in  this  case  by  the  whole  court,  that  all 

has  been  adopted  as  part  of  the  common  law  statutes  made  against  fraud  should  be  liberally 

of  Maine  and  New  Hampshire.  Howe  v.  Ward,  and  beneficially  expounded  to  suppress  the 

4  Me.  195;  Butler  v.  Moore,  73  Me.  151,  40  fraud." 

Am.  Rep.  348;  Robinson  v.  Holt,  39  N.  H.  3.  See  the  codes  and  statutes  of  the  various 

557.  75  Am.  Dec.  233.  states. 

In  Blackman  v.  Wheaton,  13  Minn.  326,  it  4,  Gardiner,  J.,  in  Candee  v.  Lord,  92  N.  Y. 

was  held  that  the  mere  omission  of  a  provision  269,  51  Am.  Dec.  294;  Seymour  v.  Wilson,  19 

embracing  goods,  chattels,  and  things  in  action,  N.  Y.  417. 

from  a  section  of  the  statute  declaring  void  5.  Rights  as  Owner  to  Dispose  of  His  Property 
conveyances  and  assignments  of  estates  or  in-  Generally.  —  Marshall,  C.  J.,  in  Sexton  v. 
terests  :n  land,  made  with  intent  to  hinder,  Wheaton,  8  Wheat.  (U.  S.)  229;  Thomson  v. 
delay,  or  defraud  creditors,  etc.,  will  not  be  Dougherty,  12  S.  &  R.  (Pa.)  448. 
construed  to  be  a  repeal  of  the  common-law  6.  Insolvency  Does  Not  Terminate  Power  of  Dis- 
rule  which  renders  a  conveyance  of  goods  and  position.  —  Cook  v.  Tullis,  18  Wall.  (U.  S.)  332; 
chattels  made  with  such  intent  fraudulent  and  Clark  v.  Iselin,  21  Wall.  (U.  S.)  360;  Saw- 
void  as  to  creditors,  etc.  yer  v.  Turpin,  91  U.  S.  114;  Stewart  v.  Piatt, 

The  Provisions  of  the  Georgia  Code  as  to  fraud-  101  U.  S.  738;  Dougherty  v.  Cooper,  77  Mo. 

ulent  conveyances  are  amendatory  and  not  in  528.    See  also  Waddams  v.  Humphrey,  22  111. 

repeal  of  the  statute  13  Eliz.,  c.  5.    Westmore-  661;  Wood  v.  Shaw,  29  111.  444;  Bowden  v. 

land  v.  Powell,  59  Ga.  256.  Bowden,  75  111.  143;  In  re  Geohegan,  24  111. 

Indian   Territory.  —  There    seems    to  have  App.  157;  Hollister  v.  Loud,  2  Mich.  310. 

been  no  law  against  fraudulent  conveyances  "  Insolvency  may  deprive  a  debtor  of  the 

in  effect  in  the  Indian  Territory  prior  to  the  right  to  assign  or  dispose  of  his  property,  so  as 

Act  of  Congress  May  2,  1890,  and  this  statute  to  defeat  any  equitable  lien  upon  it,  but  in- 

has  no  retroactive  effect.    McClelland.  Pyeatt,  solvency  does  not  of  itself  create  a  lien  which 

66  Fed.  Rep.  843.  did  not  before  exist."    Gaston,  J.,  in  Sellers 

1.  Cadogan  v.  Kennett,  2  Cowp.  432.  v.  Bryan,  2  Dev.  Eq.  (17  N.  Car.)  358. 

2.  Statutes  to  Be  Liberally  and  Beneficially  Ex-  Partnerships.  —  It  would  not  be  questioned 
pounded.  —  Cadogan  v.  Kennett,  2  Cowp.  432.  that  an  insolvent  firm  might  make  a  valid  sale 

In  Twyne's  Case,  3  Coke  80,  it  is  said:  of  goods,  or  pay  a  debt,  or  make  an  assign- 

"  Because  fraud  and  deceit  abound  in  these  ment,  cr  exercise  the  jus  disponendi  in  any  form 
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A  creditor,  though  he  has  an  equitable  interest  in  the  property  of  his  debtor, 
has  no  right  to  insist  that  the  debtor's  resources  shall  remain  in  any  given 
shape.  The  latter  has  a  general  right  to  manage,  control,  sell,  exchange, 
mortgage,  pledge,  or  deal  with  his  property,  and  enter  into  business  contracts 
in  relation  to  it,  in  such  way  and  manner  as  he  judges  will  best  conduce  to  its 
preservation  and  increase;  and  if  he  acts  in  good  faith,  a  creditor  having  no 
specific  lien  cannot  complain,  though  the  debtor's  dealings  be  in  fact  unwise 
and  improvident.1 

Insolvency  Does  Not  Raise  Presumption  of  Fraud.  —  The  fact  that  a  man  is  indebted 

or  insolvent  does  not,  therefore,  of  itself  constitute  any  ground  for  impeach- 
ing the  validity  of  his  acts.2 

Creditor  Cannot  Eestrain  Disposition.  —  Nor  will  a  court  of  equity  restrain  a  debtor 
from  disposing  of  his  property,  at  the  instance  of  a  creditor  who  has  no  lien 
upon  the  property  which  the  debtor  is  about  to  convey;  or  enjoin  one  of  two 
partners,  with  the  assent  of  the  other,  from  disposing  of  the  firm  assets  in 
payment  of  the  former's  individual  debts.3 

b.  To  Dispose  of  Tangible  Property  —  (i)  For  a  Present  Considera- 
tion —  (a)  By  Absolute  Conveyance.  —  An  embarrassed  or  insolvent  debtor  may  sell 
his  property,  and  if  the  sale  be  an  honest  one,  in  good  faith,  and  for  a  valua- 
ble consideration,  it  is  valid.4 

Sales  to  Relatives.  —  And  the  fact  that  the  purchaser  is  the  wife  or  other  rela- 


that  was  consistent  with  good  faith  and  fair 
dealing.  Siegel  v.  Chidsey,  28  Pa.  St.  279,  70 
Am.  Dec.  124. 

The  right  of  the  creditor  of  a  copartnership 
is  subordinate  to  the  power  of  a  partner  to 
make  a  bona  fide  disposition  of  the  property  be- 
fore it  is  subjected  to  the  creditor's  lien. 
Field  v.  Chapman,  (Supm.  Ct.  Gen.  T.)  15 
Abb.  Pr.  (N.  Y.)  434. 

Corporations.  —  The  fact  that  a  man  is  insolv- 
ent when  he  transfers  his  effects,  does  not 
make  the  conveyance  void;  and  the  same  rule 
applies  to  corporations  or  artificial  persons,  as 
to  natural.    Thornton  v.  Lane,  11  Ga.  459. 

1.  Creditor  Cannot  Question  Bona  Fide  Disposi- 
tions. —  Pope  v.  Wilson,  7  Ala.  690;  Waddams 
v.  Humphrey,  22  111.  661 ;  Persse  v.  Willett,  1 
Robt.  (N.  Y.)  131;  Stanleys.  Robbins,  36  Vt. 
422;  Davis  v.  Turner,  4  Gratt.  (Va.)  422. 

The  debtor  is  accountable  to  no  one  unless 
he  acts  mala  fides,  and  the  creditor's  right  to 
impeach  the  act  of  his  debtor  does  not  arise 
until  the  latter  has  violated  the  tacit  condition 
annexed  to  the  debt  —  that  he  has  done  and 
will  do  nothing  to  defraud  his  creditors. 
Candee  v.  Lord,  2  N.  Y.  269,  51  Am.  Dec.  294. 

If  a  conveyance  of  property  is  not  prohibited 
by  some  law,  as  violative  of  the  rules  ordained 
by  the  legislature  for  its  disposal,  or  because 
it  affects  the  rights  of  creditors  or  purchasers, 
its  validity  cannot  be  questioned.  Wright  v. 
Crockett,  7  Mo.  125. 

2.  Insolvency  Does  Not  Raise  Presumption  of 
Fraud  —  England.  —  Clements  v.  Eccles,  11  Ir. 
Eq.  229. 

Arkansas.  —  Erb  v.  Cole,  31  Ark.  554; 
Dardenne  v.  Hardwick,  9  Ark.  483. 

Florida.  —  Ballard  v.  Eckman,  20  Fla.  661. 

Illinois.  —  Miller  v.  Kirby,  "4  111.  242. 

Louisiana.  —  Pecot  v.  Armelin,  21  La.  Ann. 
§67;  Thompson  v.  Freeman,  34  La.  Ann.  992. 

Massachusetts.  —  Green  v.  Tanner,  8  Met. 
jMass.)  411. 

Missouri. — State  v.  Merritt,  70  Mo  275; 
Hickey  v.  Ryan,  15  Mo.  63. 


Nebraska.  —  Leffel  v.  Schermerhorn,  13  Neb. 
342. 

Tennessee.  —  Churchill  v.  Wells,  7  Coidw. 
(Tenn.)  364. 

3.  See  infra,  this  title.  How  Property  Fraudu- 
lently Conveyed  or  Its  Proceeds  May  Be  Reached 
—  Prerequisites  of  Equitable  Relief —  Obtaining 
Lien  upon  Property  Conveyed. 

4.  Right  of  Debtor  to  Sell  His  Property  —  Ala- 
bama.—  Simmons  v.  Shelton,  112  Ala.  284,  57 
Am.  St.  Rep.  39. 

Arkansas.  —  Dardenne  v.  Hardwick,  9  Ark. 
483;  Erb  v.  Cole,  31  Ark.  554. 

California.  —  Schmidt  v.  Nunan,  63  Cal.  371. 
Colorado.  —  Sutton  v.  Dana,  15  Colo.  98. 
Florida.  —  Ballard  v.  Eckman,  20  Fla.  661, 
Georgia.  —  Eastman  v.  McAlpin,  I  Ga.  157. 
Illinois.  —  Wood  v.  Shaw,  29  111.  444;  Hes- 
singw.  McCloskey,  37  111.  341;  Miller  z\  Kirby, 
74  111.  242;  Bowden  v.  Bowden,  75  111.  143. 
Indiana.  —  Hubbs  v.  Bancroft,  4  Ind.  388. 
Louisiana.  —  Seixas  v.  Brugier,  37  La.  Ann. 
509- 

Mississippi.  —  Farmers'  Bank  v.  Douglass, 
11  Smed.  &  M.  (Miss.)  542. 

Missouri.  —  Hickey  v.  Ryan,  15  Mo.  63; 
Dougherty  v.  Cooper,  77  Mo.  528;  Rupe  v. 
Aikire,  77  Mo.  641;  Forrester  v.  Moore,  77  Mo. 
651. 

Tennessee.  —  Churchill  v.  Weils,  7  Coldw. 
(Tenn.)  364. 

The  fact  that  a  person  selling  his  goods  is  at 
the  time  indebted,  and  does  not  intend  to  ap- 
ply the  money  he  receives  for  them  to  his 
debts,  is  not  of  itself  sufficient  to  establish  a 
fraudulent  or  dishonest  purpose.  Erb  v.  Cole, 
31  Ark.  554. 

Sale  for  Cash.  —  It  is  no  ground  for  setting 
aside  a  sale  that  had  the  debtor  sold  the  prop- 
erty on  credit,  instead  of  for  cash,  he  could 
have  realized  a  larger  price.  Douglass  v. 
Douglass,  41  W.  Va.  13. 

When  One  of  Two  Partners,  with  the  Consent  of 
the  Other,  sells  and  conveys  one-half  of  the 
effects  of  the  firm  to  a  third  person,  and  the 
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tion  of  the  debtor,  though  it  may  in  doubtful  cases  call  for  a  higher  degree 
of  proof  as  to  the  bona  fides  of  the  transaction,  will  not  of  itself  render  the 
sale  invalid. 1 

Inadequacy  of  Consideration.  —  Nor  will  the  mere  fact  that  the  consideration  is 
inadequate  have  that  effect.  Inadequacy  of  consideration  is  only  one  of  the 
circumstances  by  which  the  bona  fides  of  the  transaction  is  to  be  determined.2 

Assumption  of  Debts  of  Grantor.  —  A  sale  by  a  debtor  upon  consideration  that  the 
vendee  assumes  certain  obligations  of  the  vendor,  if  made  in  good  faith,  is 
valid.3 

other  partner  afterwards  sells  and  conveys 
the  other  half  to  the  same  person,  such  sales 
and  conveyances  are  not  prima  facie  void  as 
against  the  creditors  of  the  firm,  but  are  prima 
facie  valid  against  all  the  world,  and  can  be 
■set  aside  only  by  the  creditors  of  the  firm, 
upon  their  proving  the  transactions  to  be 
fraudulent  as  against  them.  Kimball  v. 
Thompson,  13  Met.  (Mass.)  283. 

1.  Sales  to  Relatives  —  England.  —  Arundell  v. 
Phipps,  10  Ves.  Jr.  139. 

United  States.  —  Shauer  v.  Alterton,  151  U. 
S.  607. 

Alabama.  —  Smith  v.  Collins,  94  Ala.  394; 
Goetter  v.  Norman,  107  Ala.  585. 

Connecticut.  —  Hallock  v.  Alvord,  61  Conn. 


194. 

Georgia.  —  Belcher  v.  Black,  68  Ga.  93; 
Cowart  v.  Epstein,  101  Ga.  1. 

Iowa.  —  Allen  v.  Kirk,  81  Iowa  658;  Austin 
v.  Bowman,  81  Iowa  277;  Weed  v.  Bowman, 
82  Iowa  762. 

Kentucky.  —  Mills  v.  Hunt,  (Ky.  1891)  15  S. 
W.  Rep.  518;  Springfield  First  Nat.  Bank  v. 
Lancaster,  (Ky.  1890)  14  S.  W.  Rep.  536;  Rein- 
hard  v.  Brown,  (Ky.  1897)  39  S.  W.  Rep.  705; 
Williams  v.  Tye,  (Ky.  1897)  42  S.  W.  Rep.  90. 

Louisiana.  —  Cadiere  v.  Gaidry,  42  La.  Ann. 
169. 

Missouri.  —  Mott  v.  Purcell,  98  Mo.  247; 
Martin  v.  Fox,  40  Mo  App.  664;  Shotwell  v. 
McElhinney,  101  Mo.  677. 

Nebraska.  —  Wanser  v.  Lucas,  44  Neb.  759. 

New  Jersey.  —  Muirheid  v.  Smith,  35  N.J. 
Eq.  303;  Mathiez  v.  Day,  36  N.  J.  Eq.  88; 
Pillsbury  v.  Kingon,  36  N.  I.  Eq.  413;  Faitoute 
v.  Sayre,  (M.  J.  1894)  28  At'l.  Rep.  711. 

New  York. — Allee  v.  Slane,  26  N.  Y.  App. 
Div.  455. 

North  Carolina. — Jenkins  v.  Peace,  1  Jones 
L.  (46  N.  Car.)  413. 

North  Dakota.  —  Fluegel  v.  Henschel,  7  N. 
Dak.  276. 

Oregon.  —  Feldman  v.  Nicolai,  28  Oregon  34. 

Pennsylvania.  —  Dunlap  v.  Bournonville,  26 
Pa.  St.  73;  Newton  v.  Shaffer,  (C.  PI.)  6  Kulp 
(Pa.)  357;  Sebring  v.  Brickley,  7  Pa.  Super. 
Ct.  198. 

South  Dakota.  —  Lane  v.  Starr,  I  S.  Dak. 
107;  Williams  v  Harris,  4  S.  Dak.  22,  46  Am. 
St.  Rep.  753. 

Tennessee.  —  Cheatham  v.  Thornton,  n  Lea 
(Tenn.)  295. 

Vermoit.  — ■  Stevens  v.  Fullington.  59  Vt. 
671. 

We  it  Virginia.  —  Burt  v.  Timmons,  29  W. 
Va.  441,  6  Am.  St.  Rep.  664;  Wood  v.  Harmi- 
son,  41  W.  Va.  376;  Cumberland  First  Nat. 
Bank  v.  Parsons,  42  W.  Va.  137;  Douglass  v. 
Douglass,  41  W.  Va.  13. 

Wisconsin.  —  Hoxie  v.  Price,  31  Wis.  82; 
14  C.  of  L. — 15  1 


Mehlhop  v.  Pettibone,  54Wis.652;  Beloit  Sec- 
ond Nat.  Bank  v.  Merrill,  81  Wis.  151,  29  Am. 
St.  Rep.  877. 

Conveyances  Between  Relatives  Require  Stronger 
Proof  of  Good  Faith.  —  A  transaction  between 
father  and  child,  husband  and  wife,  brother 
and  sisier,  or  others  between  whom  there 
exists  a  natural  and  strong  motive  to  provide 
for  a  dependent  at  the  expense  of  honest 
creditors,  it  such  transaction  be  impeached  as 
fraudulent  may  be  shown  to  be  fraudulent 
bv  less  proof,  and  the  party  claiming  the  ben- 
efit of  such  transaction  is  held  to  a  fuller  and 
stricter  proof  of  its  justice  and  of  the  fairness 
of  the  transaction  after  it  is  shown  to  be  prima 
facie  fraudulent,  than  would  be  requred  if 
the  transaction  were  between  strangers.  Burt 
v.  Timmons,  29  W.  Va.  441,  6  Am.  St.  Rep. 
664. 

A  Purchase  by  a  Wife    from  the  Husband 

through  the  medium  of  trustees  for  her  sep- 
arate use  and  appointment,  if  made  bona  fide, 
will  be  sustained  against  his  creditors.  Arun- 
dell v.  Phipps,  10  Ves.  Jr.  139. 

The  mere  fact  that  a  wife  buys  property  be- 
longing to  her  husband  when  sold  for  taxes 
does  not  of  itself  make  the  sale  fraudulent,  it 
appearing  that  she  had  separate  property. 
Belcher  v.  Black,  68  Ga.  93. 

The  Trustees  of  a  Lodge,  Who  Had  Executed 
Their  Notes  for  Its  Debts,  made  a  bona  fide  sale 
of  its  property  to  a  stranger,  in  consideration 
of  his  agreement  to  pay  these  notes.  After- 
wards, as  individuals,  they  repurchased  the 
property  from  the  purchaser,  upon  no  other 
consideration  than  their  agreement  to  pay  the 
notes  which  had  been  assumed  by  him.  It 
was  held  that  these  facts  did  not  render  the 
sale  fraudulent  and  void  as  to  the  creditors  of 
the  lodge.  Miller  v.  Lebanon  Lodge  No.  48, 
88  Ind.  286. 

2.  Inadequacy  of  Consideration  —  Conveyance 
Not  Fraudulent  Per  Se. —  Hawkinsville  Bank, 
etc.,  Co.  v.  Walker,  99  Ga.  242;  Klemm  v. 
Bishop,  56  111.  App.  613;  Jones  v.  Dunbar,  52 
Neb.  151;  Claflin  v.  Batchelder,  65  N.  H.  29; 
Greenouorh  v.  Greenough,  (Supm.  Ct.  Spec. 
T.)  21  Misc.  (N.  Y.)  727;  Hardt  v.  Deutsch, 
(Supm.  Ct.  Spec  .  T.)  22  Misc.  (N.  Y.)  66; 
Hamill  v.  Wright,  (Super.  Ct.)  5  Ohio  N.  P.  9. 

A  claimant  deriving  title  to  a  slave  in  con- 
troversy from  the  defendant  in  execution, 
partly  by  gift  and  partly  by  purchase  consum- 
mated before  the  lien  of  the  execution  at- 
tached, must  be  regarded  in  a  court  of  law  as 
a  purchaser  for  a  valuable  consideration,  no 
fraud  being  shown  in  the  transaction  by  which 
he  acquired  title.  Taylor  v.  Branch  Bank,  21 
Ala.  581. 

3.  Assumption  of  Debts  of  Grantor.  —  National 
Bank  of  Republic  v.  Dickinson,  107  Ala.  265; 
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A  Sale  of  Firm  Property  to  a  corporation  of  which  the  members  of  the  firm  are 
the  corporators  and  principal  stockholders,  if  made  in  good  faith,  is  not 
fraudulent  as  to  the  firm  creditors.1 

(b)  By  Conveyance  in  Mortgage  —  To  Secure  Money  Presently  Loaned.  —  A  debtor  may 
lawfully  mortgage  his  property  to  secure  notes  or  bonds  given  for  the  loan  of 
money,  and  if  the  transaction  be  bona  fide  his  pre-existing  creditors  cannot 
complain.8 

To  Secure  Purchase  Money.  —  So  a  mortgage  given  by  a  purchaser  to  secure  the 
payment  of  the  purchase  money  of  property  conveyed  to  the  mortgagor,  and 
executed  as  a  part  of  the  transaction  of  purchase,  is  not  fraudulent  as  to  the 
creditors  of  the  purchaser  and  mortgagor.3 

To  Secure  Future  Advances.  —  When  not  opposed  to  the  provisions  of  a  prohibitive 
statute,  and  in  the  absence  of  proof  impeaching  the  bona  fides  of  the  transac- 
tion, deeds  and  mortgages  given  to  secure  future  advances  will  not  be  con 
strued  as  fraudulent  as  against  the  creditors  of  the  grantor.4 

(2)  In  Payment  or  Security  of  Antecedent  Debts  —  (a)  At  Common  Law  — 
aa.  When  the  Debtor  Is  a  Natural  Person  —  (aa)  By  Direct  Conveyance  to  Creditor  — 
aaa.  in  General  —  Eight  to  Pay  Creditor.  — A  failing  or  insolvent  debtor,  unrestrained 
by  statute,  may  prefer  and  pay  one  or  more  of  his  creditors,  and  such  convey- 
ance will  be  upheld  if  the  debt  thus  satisfied  is  bona  fide,  its  amount  not 
materially  less  than  the  fair  and  reasonable  value  of  the  property  conveyed, 


Harmon  v.  McRae,  91  Ala.  401;  Boston  Marine 
Ins.  Co.  v.  Proctor,  168  Mass.  498;  Kaufmans. 
Coburn,  30  Neb.  672;  Dix  v.  Jackman,  (Tex. 
Civ.  App.  1S96)  37  S.  W.  Rep.  344;  Duveneck 
v.  Kutzer,  (Tex.  Civ.  App.  1897)  43  S.  W.  Rep. 
54i. 

1.  Conveyance  of  Firm  Property  to  Newly 
Formed  Corporation.  —  Francklyn  v.  Sprague, 
121  U.  S.  215;  Coaldale  Coal  Co.  v.  National 
State  Bank,  142  Pa.  St.  288;  Sayers  v.  Texas 
Land,  etc.,  Co.,  78  Tex.  244;  Kessler  v.  Levy, 
(C.  PI  Gen.  T.)  n  Misc.  (N.  Y.)  275. 

When  Firm  Is  Embarrassed,  Transaction  Held 
Fraudulent.  —  Booths.  Bunce,  33  N.  Y.  139,  88 
Am.  Dec.  372. 

When  Intent  Is  Fraudulent,  Transaction  Void. 
—  Metcalf  v.  Arnold,  110  Ala.  180,  55  Am.  St. 
Rep.  24. 

2.  Eight  to  Give  Mortgage  to  Secure  Money 
Presently  Loaned.  —  Campbell  v.  Patterson,  21 
Can.  Sup.  Ct.  645;  Dubose  v.  Young,  14 
Ala.  139;  McNeal  Pipe,  etc.,  Co.  v.  Bullock, 
174  Pa.  St.  93.  There  is  nothing  fraudulent  in 
the  procurement  of  an  act  of  the  legislature 
authorizing  a  corporation  to  issue  bonds  for 
the  purpose  of  securing  money  for  the  use  of 
the  company,  secured  by  a  deed  of  trust  or 
mortgage  upon  its  property,  and  a  pre-existing 
creditor  cannot  complain  if  the  bonds  be 
issued  bona  fide.  Carter  v.  Neal,  24  Ga.  346, 
71  Am.  Dec.  136. 

A  Fair  Association  About  to  Open  Its  Exposition 
found  itself  short  of  necessary  funds.  To 
raise  these,  it  agreed  to  set  aside  seventy-five 
per  cent,  of  its  gate  fees  to  indemnify  its  ac- 
commodation indorsers,  some  of  whom  were 
members  of  its  directory.  It  was  held  that 
such  transaction  did  not  even  tend  to  prove  a 
fraudulent  transfer  of  its  property  so  as  to  hin- 
der and  delay  its  creditors,  and  a  demurrer  to 
such  evidence  should  have  been  sustained. 
Smith  v.  National  R.,  etc.,  Assoc.,  47  Mo. 
App.  462. 

3.  Eight  to  Give  Mortgage  to  Secure  Purchase 
Money.  —  Glass  v.  Tisdale.  106  Ala.  581;  Ad- 


kins  v.  Bynum,  109  Ala.  281;  Dodds  v.  Pratt, 
64  Miss.  123. 

Purchase  of  Worthless  Mining  Stock.  —  Where 

a  debtor  in  good  faith  purchases  mining  stock 
and  gives  a  mortgage  upon  his  property  to 
secure  the  payment  of  the  purchase  money, 
the  fact  that  the  stock  afterwards  proves  to  be 
worthless  does  not  constitute  the  transaction 
a  fraud  upon  the  purchaser's  creditors.  Thur- 
ber  v.  Sexauer,  15  Neb.  541. 

Where  Guano  Is  Purchased  by  an  Insolvent 
Debtor  under  a  Conditional  Sale  for  the  express 
purpose  of  making  a  crop  for  himself,  the 
transaction  is  not  fraudulent  as  to  the  pur- 
chaser's creditors,  and  the  property  cannot  be 
subjected  to  a  creditor's  claim  as  against  the 
vendor  thereof.  South  Alabama  Oil,  etc.,  Co. 
v.  Garner,  112  Ala.  447. 

4.  Eight  to  Give  Mortgage  to  Secure  Future 
Advances.  —  Ex  p.  Games,  12  Ch.  D.  314; 
Clement  v.  Hartzell,  57  Kan.  482;  Wilson  v. 
Russell,  13  Md.  494,  71  Am.  Dec.  645.  See 
also  Badlam  v.  Tucker,  I  Pick.  (Mass.)  389. 
11  Am.  Dec.  202;  Dummer  v.  Smedley,  110 
Mich.  466;  In  re  Johnson,  (R.  I.  1897)  37  Atl. 
Rep.  531;  Carter  v.  Rewey,  62  Wis.  552. 

Where  a  promissory  note  secured  by  mort- 
gage was  given  in  order  to  indemnify  the 
promisee  against  any  loss  which  he  might 
suffer  by  reason  of  his  subsequently  indorsing 
for  the  accommodation  of  the  promisor,  and 
the  promisee  did  accordingly  indorse  for  the 
promisor,  it  was  held  that  such  note  was  not 
void  as  against  creditors  of  the  promisor 
whose  claims  accrued  after  such  indorsements 
were  made.  Gardner  v.  Webber,  17  Pick. 
(Mass.)  407. 

If  the  parties  to  a  mortgage  reside  out  of 
the  county  where  the  land  lies,  and  after  they 
have  agreed  on  the  loan  and  mortgage,  being 
in  that  county,  they,  for  convenience,  have  the 
mortgage  executed,  delivered,  and  recorded, 
and  within  a  short  and  reasonable  time  after- 
wards the  loan  and  note  are  made  at  the  place 
where  they  reside,  pursuant  to  the  agreement, 
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and  the  payment  of  the  debt  is  the  sole  consideration,  and  no  use  or  benefit 
is  secured  or  reserved  to  the  debtor.  In  such  case  the  inquiry  should  be 
directed  to  the  bona  fides  of  the  debt,  the  sufficiency  of  the  consideration,  and 
the  reservation  of  a  benefit  to  the  debtor.  If  the  transaction  is  not  assailable 
on  some  one  of  these  grounds,  fraud  has  no  room  for  operation,  and  this 
though  the  effect  of  the  preference  is  the  hindrance  and  delay  of  all  the  other 
creditors  of  the  debtor,  or  the  deprivation  of  all  possibility  of  their  payment 
from  his  present  assets.1 


in  the  absence  of  fraud  the  mortgage  is  valid 
against  a  subsequent  mortgagee,  and  is  not 
within  the  statute  which  prohibits  mortgages 
to  secure  future  advances.  Weed  v.  Barker, 
35  N.  H.  386. 

1.  Bight  of  Debtor  to  Pay  Antecedent  Debt  — 
England.  —  Eveleigh  v.  Purssord,  2  M.  &  Rob. 
539- 

United  States.  —  Brooks  v.  Marbury,  11 
Wheat.  (U.  S.)  78;  Stewart  v.  Dunham,  115 
U.  S.  61;  Van  Riswick  v.  Spalding,  117  U.  S. 
370;  Davis  v.  Schwartz,  155  U.  S.  631;  Exp. 
Knovvles,  2  Cranch  (C.  C.)  576;  Ashuelot  Sav. 
Bank  v.  Frost,  19  Fed.  Rep.  237;  Budlong  v. 
Kent,  28  Fed.  Rep.  13;  Clarke  v.  White,  12 
Pet.  (U.  S.)  200;  Blennerhassett  v.  Sherman, 
105  U.  S.  117;  Bamberger  v.  Schoolfield,  160 
U.  S.  149;  Smith  v.  Craft,  17  Fed.  Rep.  705; 
Clark  v.  Krause,  2  Mackey  (D.  C.)  559;  Voor- 
hees  v.  Blanton,  83  Fed.  Rep.  234;  Wilson  v, 
Jones,  76  Fed.  Rep.  484. 

Alabama.  —  Young  v.  Dumas,  39  Ala.  60; 
Evans  v.  Winston,  74  Ala.  349;  Hodges  v. 
Coleman,  76  Ala.  103;  Perry  Ins.,  etc.,  Co.  v. 
Foster,  58  Ala.  502,  29  Am.  Rep.  779;  Rankin 
v.  Vandiver,  78  Ala.  562;  New  York,  etc., 
Cigar  Co.  v.  Bernheim,  81  Ala.  138;  Knowles 
v.  Street,  87  Ala.  357;  Carter  v.  Coleman,  84 
Ala.  256;  Chipman  v.  Stern,  89  Ala.  207;  Bir- 
mingham First  Nat.  Bank  v.  Smith,  93  Ala. 
97;  Brinson  v.  Edwards,  94  Ala.  447;  Lathrop- 
Hatten  Lumber  Co.  v.  Bessemer  Sav.  Bank, 
g6  Ala.  350;  Dawson  v.  Flash,  97  Ala.  539; 
National  Bank  of  Republic  v.  Dickinson,  107 
Ala.  265;  Goetter  v.  Norman,  107  Ala.  585; 
Ccok  v.  Thornton,  109  Ala.  523;  Crawford  v. 
Kirksey,  50  Ala.  590;  Shealy  v.  Edwards,  75 
Ala.  411;  Davidson  v.  Kahn,  116  Ala.  427; 
Henderson  v.  Perryman,  114  Ala.  647;  Curran 
v.  Olmstead,  101  Ala.  692. 

Arkansas.  —  Huff  v.  Roane,  22  Ark.  184; 
Doswell  v.  Adler,  28  Ark.  83;  Gilkerson-Sloss 
Commission  Co.  v.  Carnes,  56  Ark.  414; 
Smith  v.  Jones,  63  Ark.  232. 

California.  —  Le  Cacheux  v.  Cutter,  6  Cal. 
514;  Brewster  v.  Bours,  8  Cal.  501;  Dana  v. 
Stanford,  10  Cal.  278;  Randall  v.  Buffington, 
10  Cal.  491;  Wheaton  v.  Neville,  19  Cal.  46; 
Nathan  v.  King,  51  Cal.  521;  Matter  of  Mul- 
ler,  118  Cal.  432. 

Colorado.  —  Sutton  v.  Dana,  15  Colo.  98; 
Eversman  v.  Clements,  6  Colo.  App.  224; 
Tennis  v.  Barnes,  11  Colo.  App.  196. 

Delaware.  —  Slessinger  v.  Topkis,  I  Marv. 
(Del.)  140. 

Florida.  —  Gassett  v.  Wilson,  3  Fla.  235; 
McKeown  v.  Coogler,  18  Fla.  866;  Bellamy  v. 
Sheriff,  6  Fla.  62. 

Georgia. — Cameron  Scudder,  I  Ga.  204; 
Wiggins  v.  Tumlin,  96  Ga.  753. 

Illinois.  —  Merry  v.  Bosnvick,  13  111.  39S,  54 
Am.  Dec.  434;   Hessing  v.  McCloskey,  37  111. 
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341;  Farwell  v.  Nilsson,  133  111.  45;  Wood  v. 
Clark,  21  111.  App.  464;  Dueber  Watch  Case 
Mfg.  Co.  v.  Young,  155  111.  226,  affirming  54  111. 
App.  383;  Hanchett  v.  Kimbark,  118  111.  121; 
Taylor  v.  Smith,  68  111.  App.  109;  Oakford  v. 
Dunlap,  63  111.  App.  498;  Wickler  v.  People, 
68  111.  App.  282;  Taylor  v.  Smith,  68  111.  App. 
109. 

Indiana.  —  Lord  v.  Fisher,  19  Ind.  7; 
O'Donald  v.  Constant,  82  Ind.  212;  Jarvis  v. 
Banta,  83  Ind.  528;  La  Fayette  Second  Nat. 
Bank  v.  Brady,  96  Ind.  498;  Thomas  v.  John- 
son, 137  Ind.  244;  McCormick  v.  Smith,  127 
Ind.  230;  Ayers  v.  Adams,  82  Ind.  109; 
Wynne  v.  Glidewell,  17  Ind.  446. 

Indian  Territory.  —  Dorrance  v.  McAlester, 
(Indian  Ter.  1898)45  S.  W.  Rep.  141. 

Iowa. — Johnson  v.  McGrew,  11  Iowa  151, 
77  Am.  Dec.  137;  Lampson  v.  Arnold,  19  Iowa 
479;  Fleischer  v.  Dignon,  53  Iowa  288;  Cowles 
v.  Rickets,  I  Iowa  582. 

Kansas.  —  Arn  v.  Hoerseman,  26  Kan.  413; 
Bishop  v.  Jones,  28  Kan.  680;  Voorhis  v. 
Michaelis,  45  Kan.  255. 

Kentucky.- — Marshall  v.  Hutchison,  5  B. 
Mon.  (Ky.)  298;  Whitehead  v.  Woodruff,  11 
Bush  (Ky.)  209;  Atkins  v.  Heoberlin,  (Ky. 
1897)  43  S.  W.  Rep.  711. 

Maryland.  —  Totten  v.  Brady,  54  Md.  170; 
Cole  v.  Albers,  1  Gill  (Md.)  412. 

Massachusetts.  —  Hatch  v.  Smith,  5  Mass.  42; 
Widgery  v.  Haskell,  5  Mass.  144,  4  Am.  Dec. 
41;  Stevens  v.  Bell,  6  Mass.  339;  Boyd 
Brown,  17  Pick.  (Mass.)  453;  Johnson  v.  Whit- 
well,  7  Pick.  (Mass.)  71;  Crowninshield  v. 
Kittridge,  7  Met.  (Mass.)  522;  Green  v.  Tan- 
ner, 8  Met.  (Mass.)  411;  Banfield  v.  Whipple, 

14  Allen  (Mass.)  13;  Sawyer  v.  Levy,  162 
Mass.  190. 

Michigan.  —  Hollister  v.  Loud,  2  Mich.  310; 
Whitfield  v.  Stiles,  57  Mich.  410;  Sheldon  v. 
Mann,  85  Mich.  265;  Hauser  v.  Beaty,  93 
Mich.  499;  Hill  v.  Bowman,  35  Mich.  191; 
Beurmann  v.  Van  Buren,  44  Mich.  499;  Beck- 
man  v.  Noble,  115  Mich.  523. 

Minnesota.  —  Ferguson  v.  Kumler,  11  Minn. 
104;  Butler  v.  White,  25  Minn.  432;  Brown  v. 
Scheffer,  72  Minn.  27. 

Missouri.  —  Sibly  ?>.  Hood,  3  Mo.  290; 
Chouteau  -\  Sherman,  11  Mo.  386;  Murray  v. 
Cason,  15  Mo.  378;  Kuykendall  v.  McDonald, 

15  Mo.  416,  57  Am.  Dec.  212;  State  v.  Laurie, 
1  Mo.  App.  371;  Redpath  v.  Lawrence,  42  Mo. 
App.  101;  State  v.  Ctowder,  40  Mo.  App.  536; 
Baker  v.  Harvey,  133  Mo.  653;  .W.  W.  Ken- 
dall Boot,  etc.,  Co.  v.  Bain,  46  Mo.  App.  581; 
Hellman  v.  Bick,  55  Mo.  App.  168;  Ames  v. 
Gilmore,  59  Mo.  537;  Harris  v.  Sledge,  (Miss. 
1897)  21  So.  Rep.  783. 

Nebraska.  —  Davis  "\    Scott,  27  Neb.  642; 
Lewis  t\  Connolly,  29  Neb.  222;  Goldsmith  v. 
Erickson,  48  Neb.  48;  Richards  v.  Laveille,  44 
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of  Debtors. 


Directing  Purchase  Money  Paid  to  Preferred  Creditors.  —  So  a  debtor  may  sell  his 
property,  in  consideration- that  the  purchase  money  be  paid  to  some  of  his 
creditors,  to  the  exclusion  or  postponement  of  others,  and  if  it  be  done  with- 
out any  fraudulent  design,  and  is  a  present  application  of  his  property  to  the 
payment  of  his  debts,  it  is  a  valid  transaction.1 

Neb.  38;  J.  T.  Robinson  Notion  Co.  v.  Foot, 
42  Neb.  156;  Deitiich  v.  Hutchinson,  20  Neb. 
52;  Biecbower  v.  Singer,  27  Neb.  414;  Demp- 
ster Mill  Mfg.  Co.  v.  Holdrege  First  Nat. 
Bank,  49  Neb.  321;  Rachman  v.  Clapp,  50 
Neb.  648. 

New  Hampshire.  —  Osgood  v.  Thorne,  63  N. 
H.  375- 

New  Jersey.  —  National  Bank  of  Metropolis 
v.  Sprague,  20  N.  J.  Eq.  13. 

New  York. —  Hendricks  v.  Robinson,  2 
Johns.  Ch.  (N.  Y.)  283;  Sands  v.  Codwise,  4 
Johns.  (N.  Y.)  536,  4  Am.  Dec.  305;  Grover  v. 
Wakeman,  n  Wend.  (N.  Y.)  188,  25  Am.  Dec. 
624;  Waterbury  v.  Sturlevant,  18  Wend.  (N. 
Y.)  354;  Brown  v.  Bowe,  35  Hun  (N.  Y.)  488; 
Bier  v.  Kibbe,  43  Hun  (N.  Y.)  174;  Union  Nat. 
Bank  v.  Warner,  12  Hun  (N.  Y.)  306;  Davis  v. 
Leopold,  87  N.  Y.  620;  Dunckel  v.  Failing, 
(Supm.  Ct.  Gen.  T.)  5  N.  Y.  Supp.  504;  Dud- 
ley v.  Danforlh,  61  N.  Y.  626;  Gomez  v.  Haga- 
man,  84  Hun  (N.  Y.)  148;  Drury  v.  Wilson, 
4  N.  Y.  App.  Div.  232;  Bishop  v.  Stebbins,  41 
Hun  (N.  Y.)  243;  Stacy  v.  Dashaw,  7  Hun  (N. 
Y.)  449;  Citizens'  Nat.  Bank  v.  Riddell, 
(Supm.  Ct.  Gen.  T.)  2  N.  Y.  Supp.  331;  De 
Valle  *.  Hyland.  76  Hun  (N.  Y.)  493;  Goff  v. 
Alexander,  (Supm.  Ct.  Spec.  T.)  20  Misc.  (N. 
Y.)  498;  Loeschigk  v.  Hatfield,  5  Robt.  (N. 
Y.)  26. 

North  Carolina.  —  Hafner  v.  Irwin,  1  Ired. 
L.  (23  N.  Car.)  490;  Jackson  v.  Spivey,  63  N. 
Car.  26t. 

Pennsylvania.  — Clemens  v.  Davis,  7  Pa.  St. 
263;  Uhler  v.  Maulfair,  23  Pa.  St.  481;  Born 
v.  Shaw,  29  Pa.  St.  288,  72  Am.  Dec.  633;  York 
County  Bank  v.  Carter,  38  Pa.  St.  446,  80  Am. 
Dec.  494;  Bear's  Estate,  60  Pa.  St.  430;  Zieg- 
ler  v.  Handrick,  106  Pa.  St.  87;  Shebel  v.  Bry- 
den,  114  Pa.  St.  147;  Walker  v.  Marine  Nat. 
Bank,  98  Pa.  St.  574;  York  County  Bank  v. 
Carter,  38  Pa.  St.  446,  3o  Am.  Dec.  494;  Ball 
v.  Campbell,  134  Pa.  St.  602. 

Rhode  Island. — Elliott  v.  Benedict,  13  R.  I.  463. 

South  Carolina.  —  Perkins  Douglass,  52  S. 
Car.  129. 

Tennessee.  —  Ocoee  Bank  v.  Nelson,  1  Coldvv. 
(Tenn.)  186;  Feder  v.  Ervin,  (Tenn.  Ch.  1896) 
38  S.  W.  Rep.  446. 

Texas.  —  Thornton  v.  Tandy,  39  Tex.  544; 
Allen  -'.  Carpenter,  66  Tex.  138;  Wallis  v. 
Schneider,  7g  Tex.  479;  Reynolds  v.  Wein- 
man, (Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  33; 
Bowie  v.  Hedrick,  (Tex.  Civ.  App.  1896)  35  S. 
W  Rep.  317;  Hamilton-Brown  Shoe  Co.  v. 
Whitaker,  4  Tex.  Civ.  App.  380;  Hamilton- 
Brown  Shoe  Co.  v.  Kellum,  (Tex.  Civ.  App. 
1893)  23  S.  W.  Rep.  524;  Hamilton-Brown 
Shoe  Co.  v.  Cameron,  (Tex.  Civ.  App.  1893)  23 
S.  W.  Rep.  525;  Hamilton-Brown  Shoe  Co.  v. 
Sanger,  (Tex.  Civ.  App.  1893)  23  S.  W.  Rep. 
525;  Noyes  v.  Sanger,  8  Tex.  Civ.  App.  388; 
Scott  v.  McDaniel,  67  Tex.  315;  Watterman  v. 
Silberberg,  67  Tex.  100;  Iglehart  v.  Willis,  58 
Tex.  306. 

Virginia. — ■  Lucas  v.  Clafflin,  76  Va  269;  Skip- 


with  v.  Cunningham,  8  Leigh  (Va.)  271,  31 
Am.  Dec.  642. 

Washington.  —  Bradley  v.  Gotzian,  12  Wash. 
71;  Furth  v.  Snell,  6  Wash.  542;  West  Coast 
Grocery  Co.  v.  Stinson.  13  Wash.  255. 

Wisconsin.  —  Gleason  v.  Day,  9  Wis.  498; 
Wachter  v.  Famachon,  62  Wis.  117;  Erdall  v. 
Atwood,  79  Wis.  i;  Rainash  v.  Scheuer,  85  Wis. 
269;  Gage  v.  Chesebro,  49  Wis.  494. 

Debtor  May  Use  Property  Bought  from  One  Cred- 
itor to  Pay  Another.  —  A  failing  debtor  may 
prefer  one  creditor  over  another,  and,  to  that 
end,  may  use  property  bought  on  credit  of  one 
for  the  payment  of  another.  O'Donald  v.  Con- 
stant, 82  Ind.  212. 

Where  an  Insolvent  Person  Misapplied  Money 
Which  Had  Been  Placed  in  His  Hands  in  Trust  for 
his  son,  it  was  held  that  he  might  replace  the 
same  without  being  guilty  of  fraud  against 
other  creditors.  Jackson  v.  Spivey,  63  N. 
Car.  261. 

A  Bank  Levied  an  Attachment  upon  Land 
Owned  by  Its  Treasurer,  Who  Was  Indebted  to  It 

in  an  amount  far  exceeding  the  value  of  the 
land,  and  the  treasurer  in  order  to  save  costs 
made  an  absolute  deed  of  the  land  to  the 
bank.  It  was  held  that  the  creditors  of  the 
treasurer  could  not  avoid  the  conveyance  to 
the  bank.  Ashuelot  Sav.  Bank  v.  Frost,  19 
Fed.  Rep.  237. 

A  Sale  by  a  Debtor  of  Attached  Property,  Sub- 
ject to  the  Attachment,  in  payment  of  a  debt  due 
the  vendee,  is  valid,  if  made  in  good  faith  and 
with  intent  that  it  take  immediate  effect,  as 
against  a  subsequent  attachment  made  before 
the  delivery  of  the  property.  Hauser  v. 
Bsaty,  93  Mich.  499. 

A  Party  Being  About  to  Fail,  Can  Assign  a  Bill 
of  Lading  of  Goods  to  Arrive,  not  yel  paid  for,  to 
another,  in  trust,  to  devote  the  proceeds  to  the 
payment  of  the  vendor,  and  such  assignment 
is  good  against  attaching  creditors.  The  act 
constitutes  the  assignee  the  agent  of  the  ven- 
dor, and  being  for  the  benefit  of  the  vendor, 
his  assent  is  presumed.  Le  Cacheux  v.  Cutter, 
6  Cal.  514. 

Making  Insurance  Policy  Payable  to  One  Cred- 
itor Only.  —  It  is  not  fraud  upon  creditors  gen- 
erally for  a  debtor  to  lake  out  a  policy  of  lire 
insurance  payable  to  one  creditor  alone. 
Dunckel  v.  Failing,  (Supm.  Ct.  Gen.  T.)  5  N. 
Y.  Supp.  504. 

An  Insolvent  Debtor  May  Lawfully  Authorize 
an  Agent  who  is  left  in  charge  of  the  debtor's 
affairs  to  make  certain  preierences  in  the 
event  that  it  is  impossible  for  him  to  longer 
continue  the  business.  Wood  v.  Clark,  21  111. 
App  464. 

Payment  of  Debt  Before  Maturity.  —  The  pay- 
ment  by  a  debtor  of  a  debt  before  it  is  due,  in 
order  to  prevent  the  creditors  or  the  creditor 
from  attaching  it  by  means  of  the  trustee  pro- 
cess, is  not  fraudulent.  Fletcher  v.  Pillsbury, 
35  Vt.  16. 

1.  Payment  of  Consideration  to  Preferred  Cred- 
itors.—  Bunyard  v.  Seabrook,  1  F.  &  F.  321; 
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of  Debtor). 


Dividing  Debt  into  Several  Parts.  —  If  an  insolvent  debtor,  preferring  one  creditor 
to  others,  divides  the  debt  which  he  owes  to  that  creditor  into  smaller  debts, 
so  that  they  shall  be  within  the  jurisdiction  of  a  court  in  which  a  judgment 
may  be  obtained  upon  them,  and  thus  gives  that  creditor  an  advantage  over 
the  others,  the  debtor  does  what  is  not  unlawful.1 

Partner  May  Prefer  His  Individual  Creditors.  —  One  member  of  an  insolvent  firm 
may  convey  his  individual  property,  in  payment  of  his  antecedent  personal 
indebtedness,  and  if  it  be  taken  at  a  fair  price  and  in  good  faith,  the  firm 
creditors  cannot  complain.2 

Preferring  Partnership  Creditors.  —  So,  on  the  Other  hand,  a  member  of  a  firm 
may  appropriate  his  individual  property  to  the  payment  of  the  firm  debts 
even  though  his  private  debtors  remain  unpaid  and  he  thereby  becomes 
unable  to  pay  them.3 

Debtor's  Intention  to  Defeat  Particular  Creditor.  —  The  fact  that  a  debtor  in  giving 
a  preference  to  one  particular  creditor  is  actuated  by  a  desire  to  defeat  the 
claim  or  expected  execution  of  another  creditor,  will  not  invalidate  the  con- 
veyance to  the  favored  one  if  he  receives  no  more  than  is  his  due  and  permits 
the  debtor  to  secure  no  advantage  to  himself.4  The  law  condemns  motive? 
and  intents,  only  when  they  are  carried  into  an  act  which  is  itself  illegal.  If 
the  end  accomplished  be  lawful,  it  is  immaterial  what  may  have  prompted  it, 
provided  the  intent  itself  inflicts  no  personal  or  pecuniary  wrong,  and  does  not 
aggravate  the  result.5 

Secrecy  in  Making  Preference.  —  The  validity  of  a  preference  is  not  affected  by 
the  fact  that  it  was  accomplished  quickly  or  secretly,  in  order  to  prevent 
interference  of  other  creditors.0 

Debt  Barred  by  Statute  of  Limitations.  —  The  fact  that  a  debt  is  barred  by  the 
statute  of  limitations  does  not  affect  the  validity  of  a  conveyance  made  in 
satisfaction  of  it.  The  pleading  of  the  statute  is  a  privilege  personal  to  the 
debtor,  and  if  he  does  not  choose  to  take  advantage  of  it  his  creditors  cannot 
complain.7 

Blackmore  v.  Parkes,  81  Fed.  Rep.  899; 
Fleischer  v.  Dignon,  53  Iowa  288;  Rosenberg 
v.  Smith,  (Ky.  1897)  40  S.  W.  Rep.  24.3;  Boston 
Marine  Ins.  Co.  v.  Proctor,  168  Mass.  498; 
Nicluls  v.  Ellis,  98  Mo.  344;  Kincaid  v.  Irvine, 
140  Mo  615;  Baker  v.  Harvey,  133  Mo.  653; 
Pattison  v.  Stewart,  6  W.  &  S.  (Pa.)  72;  York 
County  Bank  v.  Carter,  38  Pa.  St.  446,  80  Am. 
Dec.  494;  Preston  v.  Jones,  50  Pa.  St.  54; 
Greene,  etc.,  Co.  v.  Remington,  72  Wis.  648. 
See  also  Peck,  etc.,  Co.  v.  Sievenson,  6  Pa. 
Super.  Ct.  536,  42  W.  N.  C.  (Pa.)  119. 

The  Validity  of  a  Sale  by  a  Creditor  to  a  Third 
Person,  where  a  part  or  the  consideration  is  the 
payment  and  cancellation  of  a  claim  of  one  of 
the  vendor's  creditors,  cannot  be  made  to  de- 
pend upon  the  good  faith  of  the  preference, 
but  depends  upon  the  good  faith  of  the  ven- 
dor and  the  vendee  in  the  transaction  of  sale. 
State  v.  Frank,  22  Mo.  App.  46. 

1.  Savannah  Bank  v.  Planters  Bank,  22  Ga. 
466. 

2.  Crawford  v.  Kirksey,  55  Ala.  282,  28  Am. 
Rep.  704;  Schoverling  v.  Kovar,  15  Neb.  306. 

3.  Preferring  Partnership  Creditors.  —  Rio 
Grande  R.  Co.  v.  Vinet,  132  U.  S.  565;  Dur- 
ham Fertilizer  Co.  v.  Hemphill,  45  S.  Car.  621; 
Gallagher's  Appeal,  114  Pa.  St.  353,  60  Am. 
Rep.  350:  Rover  Wheel  Co.  v.  Fielding,  101 
N.  Y  '04.  See  also  Hassell  v.  Griffin,  2  Jones 
Eq.  (55  N.  Car.)  117. 

Payment  of  Joint  Liability.  —  It  is  not  a  fraud 
as  a  matter  of  law  for  one  partner  to  appropri- 
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ate  his  individual  property  for  the  payment  of 
a  debt  for  which  all  the  partners  are  jointly 
liable,  although  not  a  firm  indebtedness. 
Citizens'  Bank  v.  Williams,  128  N.  Y.  77,  26 
Am.  Sr.  Rep.  454. 

4.  Debtor's  Intention  to  Defeat  Particular  Cred- 
itor—  England.  —  Holbird  v.  Anderson,  5  T. 
R.  235;  Est  wick  v.  Caillaud,  5  T.  R.  420; 
Darvill  v.  Terry,  6  H.  &  N.  807;  Wood  v. 
Dixie,  7  Q.  B.  892,  53  E.  C.  L.  892. 

Indiana.  —  Ayets  v.  Adams,  82  Ind.  109; 
Thomas  v.  Johnson,  137  Ind.  244. 

Kansas.  —  Randall  v.  Shaw,  28  Kan.  419. 

Mississippi.  —  McAllister  v.  Honea,  71  Miss. 
256. 

Missouri.  —  Kuykendall  v.  McDonald,  15 
Mo.  416,  57  Am.  Dec.  212. 

New  York.  —  Waterbury  v.  Sturtevant,  18 
Wend.  (N.  Y.)  354;  Hastings  v.  Belknap,  r 
Den.  (N.  Y.)  195. 

Ohio.  —  Walker  v.  Walker,  6  Ohio  Dec.  355. 

Pennsylvania.  —  Bear's  Estate,  60  Pa.  St. 
430;  Ziegler  v.  Kandrick,  106  Pa.  St.  87. 

5.  Carter  v.  Coleman,  84  Ala.  256;  Chesher 
v.  Clamp,  10  Tex.  Civ.  App.  350. 

6.  Rice  v.  Adler-Goldman  Commission  Co., 
71  Fed.  Rep.  151;  Hodges  v.  Coleman,  76  Ala. 
103:  Reeves  v.  John,  95  Tenn.  434. 

7.  Debt  Barred  by  Statute  of  Limitations  — 
United  States.  —  Wilson  v.  Jones,  76  Fed.  Rep. 
484. 

Indiana.  —  Brookville  Nat.  Bank  v.  Kimble. 
76  Ind.  195. 
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FRA  UDULENT  SALES 


vi  Debtors. 


Eight  to  Secure  Creditor.  —  In  the  absence  of  statutes  forbidding  preferences,  a 
debtor  may  mortgage  his  property  to  secure  the  debt  of  a  particular  creditor, 
and  the  advantage  thus  acquired  by  the  secured  creditor  will  not  be  deemed 
fraudulent  as  to  the  other  creditors  of  the  mortgagor  who  are  left  unsecured.1 


Iowa,  — City  Bank  v.  Wright,  68  Iowa  132. 

Maine.  —  French  v.  Motley,  63  Me.  326. 

Minnesota.  —  Frost  v.  Steele,  46  Minn.  1. 

Missouri.  —  Gentry  v.  Field,  143  Mo.  399. 

Nebraska. —  Dayton  Spice-Mills  Co.  v. 
Sloan,  49  Neb.  622. 

New  York.  —  Del  Valle  v.  Hyland,  76  Hun 
(N.  Y.)  493;  Davis  v.  Howard,  73  Hun  (N.  Y.) 
347;  McConnell  v.  Barber,  86  Hun  (N.  Y.) 
360;  Ellis  v.  Myers,  (Supm.  Ct.  Gen.  T.)  8  N. 
Y.  Supp.  139;  Manchester  v.  Tibbetts,  121  N. 
Y.  219,  18  Am.  St.  Rep.  816. 

Pennsylvania.  —  Keen  v.  Kleckner,  42  Pa. 
St.  529. 

South  Carolina.  —  McAfee  v.  McAfee,  28  S. 
Car.  188. 

Wisconsin.  —  Beloit  Second  Nat.  Bank  v. 
Merrill,  81  Wis.  151,  29  Am.  St.  Rep.  877. 

Compare  Crawford  v.  Carper,  4  W.  Va.  56. 

The  fact  that  the  account  for  laborsought  to 
be  charged  as  a  part  of  the  consideration  for 
the  tract  of  land  was  barred  by  the  statute  of 
limitations  at  the  date  of  the  deed  is  a  circum- 
stance which  may  be  weighed  in  determining 
the  bona  fides  of  the  transaction.  Sturm  v. 
Chalfant,  38  W.  Va.  248. 

1.  Bight  of  Debtor  to  Give  Security  —  England. 
—  Sladden  v.  Sergeant,  I  F.  &  F.  322;  Alton 
v.  Harrison,  L.  R.  4  Ch.  622;  Middleton  v. 
Pollock,  2  Ch.  D.  104;  Darvill  v.  Terry,  6  H. 

6  N.  807;  Wood  v.  Dixie,  7  Q.  B.  892,  53  E.  C. 
L.  892. 

United  States.  —  Marbury  v.  Brooks,  7 
Wheat.  (U.  S.)  556;  Brook's  v.  Marbury,  11 
Wheat.  (U.  S.)  78;  Davis  v.  Schwartz,  155  U. 
S.  631;  Randolph  v.  Allen,  73  Fed.  Rep.  23; 
Brown  v.  Minturn,  2  Gall.  (U.  S.)  557. 

Alabama.  —  Robinson  v.  Rapelye,  2  Stew. 
(Ala.)  86;  Williams  v.  Jones,  2  Ala.  314;  Ravi- 
sies  v.  Alston,  5  Ala.  297;  Dubose  v.  Dubose, 

7  Ala.  235,  42  Am.  Dec.  588;  Tarver  v.  Roffe, 
7  Ala.  873;  Planters',  etc.,  Bank  v.  Clarke,  7 
Ala.  765;  Hopkins  v.  Scott,  20  Ala.  179;  Battle 
<■'.  Reid,  6S  Ala.  149;  Mobile  Sav.  Bank  v.  Mc- 
Donnell, 87  Ala.  736. 

Arkansas.  —  Ex  p.  Conway,  4  Ark.  302. 

California.  —  Head  v.  Horn,  18  Cal.  211; 
Meeker  v.  Harris,  19  Cal.  279,  79  Am.  Dec. 
215. 

Connecticut.  —  Cook  v.  Swan,  5  Conn.  140; 
Mead's  Appeal,  46  Conn.  417. 

Delaware. — -Tunnell  v.  Jefferson,  5  Harr. 
(Del.)  206. 

Georgia.  — -  Lee  v.  Brown,  7  Ga.  275;  Laven- 
der v.  Thomas,  iS  Ga.  668. 

Illinois.  —  Prior  v.  White.  12  111.  261;  Funk 
v.  Staats,  24  111.  632;  Union  Nat.  Bank  v.  State 
Nat.  Bank,  168  111.  256. 

Indiana. — Chandler  v.  Caldwell,  17  Ind. 
256;  Lord  v.  Fisher,  19  Ind.  7;  Wilcoxon  v. 
Annesley,  23  Ind.  285;  Cushman  v.  Gephart, 
97  Ind.  46;  Ayers  v.  Adams,  82  Ind.  109; 
Simmons  Hardware  Co.  v.  Thomas,  147  Ind. 
313;  Levering  v.  Bimel,  146  Ind.  545. 

Iowa.  —  Fromme  7'.  Jones,  13  Iowa  475; 
Wilson  v.  Horr,  15  Iowa  4S9;  Davis  v.  Gib- 
bon, 24  Iowa  257;  Farwell  v.  Howard,  26  Iowa 


381;  Preusser  v.  Hens^aw,  49  Iowa  41;  hire 
Guyer,  69  Iowa  585;  Roberts  v.  Press,  97  Iowa 
475;  Southern  White-Lead  Co.  v.  Haas,  73 
Iowa  399;  Johnson  v.  Johnson,  101  Iowa  405; 
Cathcart  v.  Grieve,  104  Iowa  330. 

Kansas.  —  Randall  v.  Shaw,  28  Kan.  419; 
Tootle  v.  Cold  well,  30  Kan.  125 ;  Emporia  First 
Nat.  Bank  v.  Ridenour,  46  Kan.  707;  Standard 
Implement  Co.  v.  Parlin,  etc.,  Co.,  51  Kan. 
632;  Connor  v.  Hardwick,  53  Kan.  60;  Hadley 
v.  Adsit,  3  Kan.  App.  122;  Crystal  Salt,  etc., 
Co.  v.  Leckie,  57  Kan.  165;  Clement  v.  Hart- 
zell,  57  Kan.  482. 

Kentucky.  —  U.  S.  Bank  v.  Huth,  4  B.  Mon. 
(Ky.)42g;  Arnold  v.  Arnold,  8  B.  Mon.  (Ky.) 
202;  Beatty  v.  Dudley,  80  Ky.  381. 

Maine.  —  Bartels  v.  Harris,  4  Me.  146;  Mc- 
Larren  v.  Thompson,  40  Me.  284. 

Maryland. — Anderson  v.  Tydings,  3  Md. 
Ch.  167. 

Massachusetts.  —  Stevens  v.  Bell,  6  Mass. 
339;  New  England  Marine  Ins.  Co.  v.  Chand- 
ler, 16  Mass.  275. 

Michigan.  —  Warner  v.  Littlefield,  89  Mich. 
329;  Rosenthal  v.  Bishop,  98  Mich.  527. 

Mississippi.  —  Hunti-.  Knox,  34  Miss.  655; 
Carey-Halliday  Lumber  Co.  v.  Cain,  70  Miss. 
628. 

Missouri. —  Colbern  v.  Robinson,  80  Mo. 
541;  State  v.  Excelsior  Distilling  Co.,  20  Mo. 
App.  21;  Gaff  v.  Stern,  12  Mo.  App.  115; 
Schroeder  v.  Bobbitt,  108  Mo.  289,  Deering  v. 
Collins,  38  Mo.  App.  80. 

Nebraska.  —  Hedman  v.  Anderson,  6  Neb. 
392;  Bierbower  v.  Polk,  17  Neb.  268;  Grimes 
v.  Farrington,  19  Neb.  44;  John  V.  Farwell 
Co.  v.  Wright,  38  Neb.  445;  Hewitt  v.  Com- 
mercial Banking  Co.,  40  Neb.  820;  Costello  v. 
Chamberlain,  36  Neb.  45;  Meyer  v.  Union 
Bag,  etc.,  Co.,  41  Neb.  67;  Smith  v.  Bowen. 
51  Neb.  245;  Sheldon  v.  Russell,  53  Neb.  26; 
Beagle  v.  Miller,  37  Neb.  855. 

New  Hampshire.  —  Whittredge  v.  Edmunds, 
63  N.  H.  248. 

New  fersey.  —  Jones  v.  Naughright,  10  N.  J. 
Eq.  298;  Clinton  First  Nat.  Bank  v.  Cummins, 
39  N.  J.  Eq.  577;  Greene  v.  McCrane,  55  N.  J, 
Eq.  436. 

New  York.  —  Craig  v.  Tappin,  2  Sandf.  Ch. 
(N.  Y.)  85;  Johnson  v.  Curtis.  42  Barb.  (N.  Y.) 
588;  Simmons  v.  Martin,  (Supm.  Ct.  Spec.  T.) 
2  N.  Y.  Supp.  574. 

North  Carolina.  —  Potts  v.  Blackwell,  4 
Jones  Eq.  (57  N.  Car.)  58;  Burgin  v.  Burgin, 
1  Ired.  L.  (23  N.  Car.)  160;  Guggenheimer  v. 
Brookfield,  90  N.  Car.  232;  Battle  v.  Mayo, 
102  N.  Car.  413. 

North  Dakota.  —  Cutter  v.  Pollock,  4  N. 
Dak.  205,  50  Am.  St.  Rep.  644. 

Ohio.  —  Kemp  v.  Walker.  16  Ohio  rrS; 
Harkrader  v.  Leiby,  4  Ohio  St.  602;  Campbell 
Printing  Press,  etc.,  Co.  v.  Bellman,  11  Ohio 
Cir.  Ct.  Rep.  360,  5  Ohio  Cir.  Dec.  389- 

Pennsylvania.  —  Covanhovan  -\  Hart,  21  Pa. 
St.  495,  60  Am.  Dec.  57;  York  County  Bank  v. 
Carter,  38  Pa.  St.  446,  So  Am.  Dec.  494;  Bentz 
:\  Rockey,  69  Pa.  St.  71;  Lindle  z>.  Neville,  13 
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Rights  and  Obligations 


AND  CONVEYANCES. 


of  Debtors. 


So  the  Giving  of  an  Indemnity  against  loss  by  reason  of  suretyship  is  not  fraudu- 
lent if  the  parties  were  actuated  by  an  honest  motive.1 

bbb.  confession  of  judgment.  —  A  confession  of  a  judgment  to  a  bona  fide  creditor, 
which  is  intended  to  give  and  has  the  effect  of  giving  him  a  preference  over 
other  creditors,  is  not  a  fraudulent  disposition  of  an  insolvent's  estate.2 


S.  &  R.  (Pa.)  227;  Wall  v.  Wall,  (Pa.  1886)  3 
Atl.  P.ep.  25. 

South  Dakota.  — Canton  First  Nat.  Bank  v. 
North,  2  S.  Dak.  480;  Jewett  v.  Downs,  6  S. 
Dak.  319;  Sandwich  Mfg.  Co.  v.  Max,  5  S. 
Dak.  125;  Jones  v.  Meyer,  7  S.  Dak.  152. 

Texas.  —  Byrd  v.  Perry,  7  Tex.  Civ.  App. 
378;  McLaughlin  v.  Carter,  13  Tex.  Civ.  App. 
694. 

Utah.  —  Henderson  v.  Adams,  15  Utah  30. 

Vermont.  —  McGregor  v.  Chase,  37  Vt.  225. 

Washington.  —  Turner  v.  Iowa  Nat.  Bank, 
2  Wash.  IQ2;  Leslie  v.  Wilshire,  6  Wash.  282; 
Cook  v.  Moody,  18  Wash.  114. 

Wisconsin.  —  Allen  v.  Kennedy,  49  Wis.  549. 

A  Debtor  to  a  Banking  Corporation  Transferred 
to  the  Cashier  Certain  Shares  of  Stock  with  an  un- 
derstanding between  the  debtor  and  the  cashier 
that  the  stock  should  be  held  as  collateral 
security  for  the  debt  and  the  surplus  be  paid 
over  to  the  debtor.  It  was  held  that  the  trans- 
fer was  valid,  but  that  the  cashier  might  be 
held  as  trustee  of  the  debtor  for  the  surplus. 
New  England  Marine  Ins.  Co.  v.  Chandler,  16 
Mass.  275. 

A.  Placed  a  Sum  of  Money  in  the  Hands  of  a 
Solicitor  for  investment.  The  latter  died  in- 
solvent without  having  invested  the  money, 
and  after  his  death  a  declaration  of  trust  was 
found  among  his  papers  in  which  he  declared 
himself  trustee  of  some  leasehold  property 
whereof  he  was  mortgagee  and  of  a  bill  in- 
dorsed by  himself  to  A.  to  secure  the  repay- 
ment of  the  sum  placed  with  him.  It  was 
held  that  between  A.  and  the  general  creditors 
of  the  solicitor's  estate,  the  transaction  was 
valid.    Middleton  v.  Pollock,  2  Ch.  D.  104. 

Securing  Creditor  Already  Secured.  —  The  fact 
that  a  ward  is  already  secured  by  his  guard- 
ian's bond  will  not  preclude  the  latter  from 
executing  to  the  ward,  or  a  trustee  for  the 
ward's  benefit,  a  note  and  mortgage  evidencing 
the  indebtedness  due  him.  Plummer  v. 
Green,  49  Neb.  316. 

Securing  Attorney's  Fee.  —  A  mortgage  given 
by  an  insolvent  debtor  to  an  attorney  to  secure 
the  latter  a  fee  for  services  to  be  rendered  in 
litigation  which  the  debtor  anticipates  will 
arise  in  the  settlement  of  his  affairs  is  not  in- 
valid. Cortland  Wagon  Co.  v.  Gordy,  98  Ga. 
527. 

1.  Securing  Sureties  —  Alabama.  —  Pollock  v. 
Jones,  96  Ala.  492. 

Delaware. — Tunnell  v.  Jefferson,  5  Harr. 
(Del.)  206. 

Illinois.  —  Cipher  v.  McFall,  69  111.  App. 
228. 

Kansas.  — Smith  v.  Rankin,  45  Kan.  176. 
Kentucky.  —  Beatty  v.  Dudley,  80  Ky.  381. 
Montana.  —  Tudor  v.   De  Long,  18  Mont. 
499- 

New  York.  —  Miller  7/.  Miller  Knitting  Co., 
(Supm.  Ct.  Tr.  T.)  23  Misc.  (N.  Y.)  404. 

Tennessee.  —  Madisonville  Bank  v.  McCoy 
(Tenn.  Ch.  1897)  42  S.  W.  Rep.  814. 


Texas. —  Keating  Implement,  etc.,  Co.  v. 
Terre  Haute  Carriage,  etc.,  Co.,  11  Tex.  Civ. 
App.  216;  Butler  v.  Sanger,  4  Tex.  Civ.  App. 
411;  Willis  v.  Heath,  (Tex.  1891)  18  S.  W.  Rep. 
801;  Frees  v.  Baker,  81  Tex.  216. 

Virginia. —  Harvey  v.  Anderson,  (Va.  1896) 
24  S.  E.  Rep.  914. 

Washington. — Warren  v.  His  Creditors,  3 
Wash.  48.' 

A  Mortgage  to  Secure  an  Indorser,  executed 
by  an  insolvent  corporation,  is  not  rendered 
fraudulent  as  to  creditors  by  the  fact  that  it 
was  executed  in  pursuance  of  an  agreement 
for  indemnity  entered  into  while  the  corpora- 
tion was  solvent,  and  that  the  mortgagee  in- 
dorsed the  corporation's  note,  in  reliance  upon 
this  promise.  Miller  v.  Miller  Knitting  Co., 
(Supm.  Ct.  Tr.  T.)  23  Misc.  (N.  Y.)  404. 

2.  Confession  of  Judgment  —  England.  —  Meux 
v.  Howell,  4  East  1;  Holbiid  v.  Anderson,  5 
T.  R.  235. 

United  States.  —  Rice  v.  Adler-Goldman 
Commission  Co.,  71  Fed.  Rep.  151,  36  U.  S. 
App.  266. 

Alabama.  —  McBroom  v.  Rives,  1  Stew. 
(Ala.)  72;  Warren  v.  Hunt,  114  Ala.  506. 

California.  —  Ryan  v.  Daly,  6  Cal.  238; 
Meeker  v.  Harris,  19  Cal.  279,  79  Am.  Dec. 
215;  Pond  v.  Davenport,  44  Cal.  481. 

Delaware.  —  Slessinger  v.  Topkis,  I  Marv. 
(Del.)  140. 

Illinois.  —  Farwell  v.  Nilsson,  133  111.  45; 
Baldwin  v.  Freydendall,  10  111.  App.  106; 
Young  v.  Clapp,  147  111.  176;  Havens,  etc., 
Co.  v.  Pana  First  Nat.  Bank,  162  111.  35. 

Maryland.  —  Harris  v.  Alcock,  10  Gill  &  J. 
(Md.)  226,  32  Am.  Dec.  158. 

Minnesota. — Atwater  v.  Manchester  Sav. 
Bank,  45  Minn.  341. 

Missouri.  —  Hard  v.  Foster,  98  Mo.  297. 

Nebraska.  —  McEvony  v.  McCann,  31  Neb. 
597- 

New  Jersey.  —  Den  v.  Gaston,  25  N.  J.  L. 

615.  ":z. 

New  York.  —  Childs  v.  Latham,  (Supm.  Ct. 
Gen.  T.)  14  N.  Y.  Supp.  507;  Beards  v. 
Wheeler,  ir  Hun  (N.  Y.)  539;  Columbus 
Watch  Co.  v.  Hodenpyl,  61  Hun  (N.  Y.)  557, 
135  N.  Y.  430. 

Ohio.  —  Youngstown  First  Nat.  Bank  v. 
McKinney,  16  Ohio  Cir.  Ct. '8o,  9  Ohio  Cir. 
Dec.  1. 

Pennsylvania.  —  Greenwalt  v.  Austin,  I 
Grant  Cas.  (Pa.)  169;  Lowry  v.  Coulter,  9  Pa. 
St.  349;  Walker  v.  Marine  Nat.  Bank,  98  Pa. 
St.  574;  Lake  Shore  Banking  Co.  v.  Fuller, 
no  Pa.  St.  156;  Braden  v.  O'Neil,  183  Pa.  St. 
462;  Logue  v.  Atherholt,  7  Pa.  Dist.  365; 
Kitchen  v.  McCloskey,  150  Pa.  St.  376,  30  Am. 
St.  Rep.  811;  Unangst  v.  Goodyear  India- 
Rubber  Mfg.  Co.,  141  Pa.  St.  127. 

South  Carolina.  —  Cureton  v.  Doby,  10  Rich. 
Eq.  (S.  Car.)  411,  73  Am.  Dec.  96;    Hill  v. 
Rogers,  Rice  Eq.  (S.  Car.)  7;  Bevins  v.  Dun- 
ham, 1  Spears  L.  (S.  Car.)  39;  Bird  v.  Aitken, 
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Bights  and  Obligations  FRA  UDULENT  SALES 


of  Debtors. 


Giving  judgment  Notes.  —  So  a  debtor  in  failing  circumstances  may  prefer 
creditors  by  giving  to  one  or  more  of  them  judgment  notes.* 

ccc.  Permitting  Judgment  to  Be  Taken  by  Default.  —  A  judgment  which  a  debtor  permits 

to  be  taken  against  him  by  default  whereby  the  judgment  creditor  is  given  a 
preference  over  other  creditors,  is  not  on  that  account  a  fraudulent  one  and 
will  not  be  held  invalid  although  there  may  be  irregularities  in  the  manner  of 

its  rendering.3 

ddd.  Preference  of  Relations.  —  The  fact  that  persons,  between  whom  subsists  the 
relation  of  debtor  and  creditor,  also  stand  in  the  nearer  relations  of  consan- 
guinity and  affinity,  does  not  prohibit  the  debtor  from  preferring  the  creditoi 
as  such  in  the  payment  of  debts.3 

Conveyance  from  Husband  to  Wife.  —  Thus  a  debtor  who  is  justly  indebted  to  his 


Rice  Eq.  (S.  Car.)  73;  Drake  v.  Steadman,  46 
S.  Car.  474. 

West  Virginia.  —  Elliot  v.  Trahern,  35  W. 
Va.  634. 

Confession  Given  Pending  Suit.  —  Confessing 
judgment  in  favor  of  one  creditor  while  a  suit  is 
pending  against  the  debtor  in  favor  of  another 
creditor,  although  it  may  operate  to  the  preju- 
dice of  the  latter,  does  not  constitute  a  fraud 
upon  him.  Holbird  v.  Anderson,  5  T.  R.  235; 
Hill  v.  Rogers,  Rice  Eq.  (S.  Car.)  7. 

The  Mere  Confession  of  Judgment  to  a  Bona  Fide 
Creditor,  by  a  Debtor,  on  the  Eve  of  Making  a  Gen- 
eral Assignment  for  the  benefit  of  creditors,  is 
not  invalid  as  an  act  done  to  hinder  and  delay 
creditors.  Lake  Shore  Banking  Co.  v.  Fuller, 
no  Pa.  St.  156. 

If  a  Judgment  Be  Confessed  to  One,  for  the  Bene- 
fit of  Himself  and  Some  Other  Creditors  of  the  De- 
fendant, it  is  no  objection  to  its  validity,  at  the 
suit  of  other  creditors  who  may  be  affected  by 
it,  that  the  trust  does  not  appear  upon  the 
record.  There  is  no  principle  which  requires 
such  an  entry,  or  prohibits  the  proof  of  the 
trust  by  parol  testimony.  Harris  v.  Alcock, 
10  Gill  &  J.  (Md.)  226,  32  Am   Dec.  158. 

A  Judgment  Confessed  to  Cover  Present  Debts 
and  Future  Advances  is  good  between  the  par- 
ties, and  will  not  be  set  aside  at  the  instance 
of  creditors,  unless  it  is  calculated  to  defeat, 
delay,  or  hinder  them.  Livingslon  v.  M'Inlay, 
16  Johns.  (N.  Y.)  165;  Bevins  v.  Dunham,  I 
Spears  L.  (S.  Car.)  39 

The  Confession  of  a  Judgment  Without  the  In- 
tervention of  the  Creditor,  and  an  immediate 
issue  of  execution  at  his  request,  does  not 
afford  a  legal  inference  of  fraud  on  creditors, 
though  there  be  no  other  proof  of  the  existence 
of  the  debt.  Lowry  v.  Coulter,  9  Pa.  St.  349. 
Compare  Rvan  v.  Daly,  6  Cal.  238. 

A  Party  Who  Is  Secured  by  a  Deed  of  Trust  on 
Property  may,  when  a  defect  is  discovered  in 
the  deed,  receive  a  judgment  by  confession 
from  his  debtor,  and  by  execution  sell  the 
property.  This  is  not  a  fraud  on  other  credit- 
ors.   McBroom  v.  Rives,  I  Stew.  (Ala.)  72. 

1,  Farwell  v.  Nilsson,  133  111.  45;  Youngs- 
town  First  Nat.  Bank  v.  McKinney,  16  Ohio 
Cir.  Ct.  80,  9  Ohio  Cir.  Dec.  1. 

A  Judgment  Note  Is  Not  Rendered  Invalid  per 
se  as  against  the  unsecured  creditors  of  the 
maker  by  a  clause  authorizing  the  confession 
of  judgment  for  ten  per  cent,  for  attorney's 
fees  in  addition  to  the  amount  unpaid  on  the 
note.    Pirie  v.  Stern,  97  Wis.  150. 

2.  Judgment  Taken  by  Default.  —  Rothchild  v. 
Mannesovitch,  29  N.  Y.  App.  Div.  580. 


3.  Preference  of  Relations  Generally.  —  Grogan 

v.  Cooke,  2  Ball  &  B,  230;  Goetter  v.  Norman. 
107  Ala.  585:  Wilson  v.  Lott,  5  Fla.  305; 
Silvers  v.  Potter.  48  N.  J.  Eq.  539;  Pusey  v. 
Gardner,  21  W.  Va.  469. 

Preference  of  Son  by  Father.  —  Micou  v.  Mont- 
gomery First  Nat.  Bank,  104  U.  S.  530;  Wilson 
v.  Jones,  76  Fed.  Rep.4S4:  Halsey  v.  Connell. 
in  Ala.  221;  Sands  v.  Peirson,  61  Iowa  702; 
Citizens  State  Bank  v.  Weston,  103  Iowa  736; 
Farris  v.  Fanis,  (Ky.  1891)  16  S.  W.  Rep.  346 
Merchants'  Nat.  Bank  v.  Sears,  (Ky.  1892)20 
S.  W.  Rep.  269;  Seiler  v.  Walz,  (Ky.  1895)  29 
S.  W.  Rep.  338:  Wheelden  v.  Wilson,  44  Me. 
n;  Nichols  v.  Bancroft,  74  Mich.  191;  Donly 
v.  Ray,  (Miss.  18S9)  6  So.  Rep.  324;  Low  v. 
Wortman,  44  N.  J.  Eq.  193;  Haston  v.  Casiner, 
29  N.  J.  Eq.  536;  Merchants'  Bank  v.  Thal- 
heimer,  (Supm.  Ct.  Gen.  T.)  2  N.  Y.  Supp. 
328;  Shearon  v.  Henderson,  38  Tex.  245; 
Pierce  v.  Wimberly.  78  Tex.  187;  Manseau  v. 
Mueller,  45  Wis.  430;  Byrnes  v.  Clark,  57 
Wis.  13. 

Preference  of  Daughter  by  Father.  —  Collier  v. 
French,  64  Iowa  577;  Chadwick  v.  Devore,  6g 
Iowa  637:  Howard  v.  Rynearson,  50  Mich. 
307;  Nelson  v.  Kinney,  93  Tenn.  428. 

Preference  of  Son  by  Mother. —  Murray  v. 
Concordia  First  Nat.  Bank,  5  Kan.  App 
456. 

Preference  of  Father  by  Son.  —  Snyder  v.  Jet- 
ton, 137  Ind.  449;  Goodenow  v.  Friott,  89  Iowa 
671;  Peregoy  v.  Krantz,  31  Neb.  58;  State 
Bank  v.  Whittle,  48  Mich.  1;  Woodhull  v. 
Whittle,  63  Mich.  575;  Barr  v.  Church,  82  Wis. 
382.  See  also  Gardiner  Nat.  Bank  v.  Hagar, 
65  Me.  359. 

Preference  of  Mother  by  Son.  —  Goetter  v.  Nor 
man,  107  Ala.  585;  Coan  v.  Morrison,  34  Hi. 
App.  352;  Totten  v.  Brady,  54  Md.  170 
National  Bank  of  Commerce  v.  Chapman,  50 
Neb.  484;  Silvers  v.  Potter,  48  N.  J.  Eq.  539; 
Coley  v.  Coley.  14  N.  J.  Eq.  350;  Leach  v. 
Flack,  31  Hun'(N.  Y.  605;  Lloyd  v.  Williams, 
21  Pa.  St.  327. 

Preference  of  Brother  by  Brother.  —  Webber  v. 
Webber,  109  Mich.  147;  Caldwell  v.  Smith.  88 
Mo.  44. 

Preference  of  Sister  by  Brother.  —  Gamble  v. 
Harris,  5  Del.  Ch.  512;  Cahn  v.  Groves,  46 
Mo.  App.  263;  Toffev  v.  Williams,  5  Thomp. 
&  C.  (N.  Y.)  294;  McPherson  v.  McPherson, 
21  S.  Car.  261. 

Preference  of  Son-in-law.  —  Pettyjohn  v.  New- 
hart,  7  Kan.  App.  64. 

Preference  of  Sister-in-law.  —  Doremus  v. 
Daniels,  (N.  J.  1890)  20  All.  Rep.  147. 
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wife  may  prefer  her  by  direct  conveyance  or  by  conveyance  to  another  as 
trustee  for  her  use.1 


1.  Conveyance  from  Husband  to  Wife  —  United 
States.  —  Tarsney  v.  Turner,  2  Fiipp.  (U.  S.) 
735;  Medsker  v.  Bonebrake,  108  U.  S.  66; 
Bean  v.  Patterson,  122  U.  S.  496;  Hinchman 
v.  Parlin,  etc.,  Co.,  74  Fed.  Rep.  698;  New 
York  Fourth  Nat.  Bank  v.  American  Mills  Co., 
137  U.  S.  234. 

Alabama.  —  Warren  v.  Jones,  68  Ala  449; 
Schloss  v.  McGuire,  102  Ala.  626;  National 
Bank  of  Republic  v.  Dickinson,  107  Ala.  265; 
Beddow  v.  Sheppard,  (Ala.  1898)  23  So.  Rep. 
662;  VVhaun  v.  Atkinson,  84  Ala.  592;  Bangs 
v.  Edwards,  88  Ala.  382;  Kilgore  v.  Stoner, 
(Ala.  1892)  12  So.  Rep.  60;  Birmingham  First 
Nat.  Bank  d.  Smith,  93  Ala.  97;  Murray  v. 
Heard,  103  Ala.  400. 

Arkansas.  —  De  Prato  v.  Jester,  (Ark.  1892) 
20  S.  W.  Rep.  807. 

Colorado.  —  Stramann  v.  Scheeren,  7  Colo. 
App.  1;  Pueblo  First  Nat.  Bank  v.  Kavanagh, 
7  Colo.  App.  160. 

Delaware.  — Hood  v.  Jones,  5  Del.  Ch.  77. 

Georgia.  —  Comer  v.  Allen,  72  Ga  1;  Simms 
v.  Tidwell,  98  Ga.  686;  Robinson  v.  Stevens, 
93  Ga.  535. 

Illinois. — Tomlinson  v.  Matthews,  98  111. 
178;  Cartwright  v.  Cartwright,  68  111.  App.  74; 
Payne  v.  Miller,  103  111.  442;  McQuown  v. 
Law,  18  111.  App.  34;  McManus  v.  Mills,  19 
111.  App.  3g3;  Rudershausen  v.  Atwood,  19  III. 
App.  58;  Hughes  v.  Bell,  62  111.  App.  74; 
Hensley  v.  Hensley,  65  111.  App.  195;  Ramsey 
v.  Nichols,  73  111.  App.  643;  Cartwright  v. 
Cartwright,  68  111.  App.  74. 

Indiana.  — Schaeffsr  v.  Fithian,  17  Ind.  463; 
Goff  v.  Rogers,  71  Ind.  459;  Brookville  Nat. 
Bank  v.  Kimble,  76  Ind.  195;  Bragg  v. 
Stanford,  82  Ind.  234;  Heaton  v.  White,  85 
Ind.  376;  Huffman  v.  Copeland,  86  Ind.  224; 
Sedgwick  v.  Tucker,  90  Ind.  271;  Hogan  v. 
Robinson,  94.  Ind.  138;  Secor  v.  Souder,  95 
Ini.  95;  Taylor  z-.  Duesterberg,  109  Ind.  165; 
Dice  v.  Irvin,  no  Ind.  561;  Meredith  v.  Citi- 
zens' Nat.  Bank,  92  Ind.  343;  Cornell  v. 
Gibson,  114  Ind.  144,  5  Am.  St.  Rep.  605; 
Brigham  v,  Hubbard,  115  Ind.  474;  Laird  v. 
Davidson,  124  Ind.  412. 

Io7ua.  —  City  Bank  v.  Wright,  68  Iowa  132; 
Farmers'  Nat.  Bank  -:.  Warner,  68  Iowa  147; 
Payne  v.  Wilson,  76  Iowa  377;  Muir  v.  Miller, 
103  Iowa  127;  Rockford  Boat,  etc.,  Mfg.  Co. 
v.  Mastin,  75  Iowa  112;  Nevada  First  Nat. 
Bank  v.  Fenn,  75  Iowa  221;  Citizens'  Nat. 
Bank  v.  Webster,  76  Iowa  381;  Sprague  v. 
Benson,  101  Iowa  678;  Dunham  v.  Bentley, 
103  Iowa  136;  Farmers'  Trust  Co.  v.  Linn,  103 
Iowa  159;  Daggett  v.  Bulfer,  82  Iowa  101,  31 
Am.  St.  Rep.  464;  Meyers  v.  Houck,  85  Iowa 
319:  Garr  v.  Klein,  93  Iowa  313. 

Kansas.  —  Bailey  v.  Kansas  Mfg.  Co.,  32 
Kan.  73;  Kennedy  v.  Powell,  34  Kan.  22; 
Chapman  v.  Summerfield,  36  Kan.  610;  De 
Ford  v.  Nye,  40  Kan.  665  ;  Winfield  Nat.  Bank 
v.  Croco,  46  Kan.  629. 

Kentucky.  —  Poynter  v.  Mallory,  (Ky.  1898) 
45  S.  W.  Rep.  1042;  Blair  v.  Matthews,  (Ky. 
1893)  23  S.  W.  Rep.  874. 

Louisiana.  — Thompson  v.  Freeman,  34  La. 
Ann.  992;  Hewitt  v.  Williams,  47  La.  Ann.  742. 


Maine.  —  French   v.  Motley,  63   Me.  326; 
Ferguson  v.  Spear,  65  Me.  277. 
Maryland.  —  Crane  v.  Barkdoll,  59  Md.  534. 
Massachusetts.  —  Atlantic  Nat.  Bank  v.  Tav- 
ener,  130  Mass.  407;   Draper  v.  Buggee,  133. 
Mass.  258. 

Michigan.  —  Hill  v.  Bowman,  35  Mich.  191 ; 
Jordan  v.  White,  38  Mich.  253;  Brigham  v. 
Fawcett,  42  Mich  542;  Leppig  v.  Bretzel.  48 
Mich.  321;  Meigs  v.  Dibble,  73  Mich.  101; 
Parker  v.  Barkenowiiz,  116  Mich.  58;  Otis  v. 
Sprague,  (Mich.  1898)  76  N.  W.  Rep.  154; 
Cicotte  v.  Siebbins,  49  Mich.  631 ;  Dull  v.  Mer- 
rill, 69  Mich.  49;  Hicks  v.  McLachlan,  94 
Mich.  278. 

Mississippi.  —  Rogers  v.  Mayer,  59  Miss. 
524- 

Missouri. —  Riley  v.  Vaughan,  116  Mo.  169, 
38  Am.  St.  Rep.  586. 

Montana.  —  Lambrecht  v.  Patten,  15  Mont. 
260. 

Nebraska.  —  David  Adler,  etc..  Clothing  Co. 
v.  Hellman,  55  Neb.  266;  Ward  v.  Pailin,  30 
Neb.  376;  Dayton  Spice-Mills  Co.  v.  Sloan, 
49  Neb.  622. 

New  Jersey.  —  Beck  v.  Shultz,  (N.J.  1895)  32 
Atl.  Rep.  695;  Dresser  v.  Zabriskie,  (N.  J. 
1898)  39  Atl.  Rep.  1066;  Cole  v.  Lee,  45  N.  J. 
Eq.  779;  Jones  v.  Davenport,  44  N.  J.  Eq.  33; 
Brock  v.  Hudson  County  Nat.  Bank,  48  N.  J. 
Eq.  615,  27  Am.  St.  Rep.  451;  Hagetman  v. 
Buchanan,  45  N.  J.  Eq.  292,  14  Am.  St.  Rep. 
732;  Rue  v.  Scott,  (N.  J.  1891)  21  All.  Rep, 
1048:  Talcott  v.  Arnold,  54  N.  J.  Eq.  570. 

New  York.  —  Manchester  v.  Tibbetts,  121  N. 
Y.  219,  18  Am.  St.  Rep.  816,  affirming  (Supm. 
Ct.  Gen.  T.)  4  N.  Y.  Supp.  23;  Jewett  v.  Note- 
ware,  30  Hun  (N.  Y.)  192;  Ellis  v.  Myers, 
(Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp.  139;  Losst- 
ter  v.  Hoes,  (N.  Y.  Super.  Ct.  Gen.  T.>  ir 
Misc.  (N.  Y.)  1;  Truesdell  v.  Sarles,  104  N.  Y. 
164;  Baker  v.  Georgi,  10  N.  Y.  App.  Div.  249; 
Brooklyn  Bank  v.  Lamon,  (Supm.  Ct.  Gen. 
T.)  9  N.  Y.  Supp.  849. 

North  Carolina.  —  Brown  v.  Mitchell,  102 
N.  Car.  347,  11  Am.  St.  Rep.  748;  Battle  v. 
Mayo,  102  N.  Car.  413;  Nadal  v.  Britton,  112 
N.  Car.  180. 

Oregon.  —  Sabin  v.  Wilkins,  31  Oregon  450. 
Pennsylvania.  —  Wingerd  v.  Fallon,  gs  Pa.. 
St.  184;  Meckley's  Appeal,  102  Pa.  St.  536; 
Benson  v.  Maxwell,  105  Pa.  St.  274;  Patton  », 
Conn,  114  Pa.  St.  183;  In  re  Jamison,  183  Pa. 
St.  219;  Lash  v.  Spayd,  141  Pa.  St.  360. 

South  Carolina.  —  McGee  v.  Wells,  52  S.  Car. 
472;  Gerald  v.  Gerald,  30  S.  Car.  348-  Mcln- 
tyre  v.   Legon,  38  S.  Car.  457;  Hairston 
Hairston,  35  S.  Car.  298. 

South  Dakota.  —  Williams  v.  Harris,  4  S. 
Dak.  22,  46  Am.  St.  Rep.  753. 

Tennessee.  —  Phoenix  F.  &  M.  Ins.  Co.  v. 
Shoemaker,  95  Tenn.  72;  Sanford  v.  Allen, 
(Tenn.  1897)  42  S.  W.  Rep.  183. 

Texas.  —  Torrey  v.  Cameron,  73  Tex.  583; 
Jacobs  v.  Womack,  (Tex.  Civ.  App.  1894)  26 
S.  W.  Rep.  431;  McKam  v.  Thorp,  61  Tex. 
648. 

Vermont.  —  Drew  v.  Corliss,  65  Vt.  650. 
Virginia.  — Spence  v.  Repass,  94  Va.  716. 
233  Volume  XIV. 


Eights  and  Obligations  FRA  UDULENT  SALES 


of  Debtors. 


Debt  Barred  by  Statute  of  Limitations.  —  And  the  fact  that  the  recovery  of  the  debt 
is  barred  by  the  statute  of  limitations  does  not  render  the  conveyance  void 
per  se,1  but  is  merely  a  circumstance  to  be  considered  in  passing  upon  the 
good  faith  of  the  transaction.58 

Conversion  of  Wife's  Separate  Estate.  —  If  a  husband  converts  the  corpus  of  his 
wife's  separate  estate,  either  by  using  it  for  his  own  purposes  or  by  otherwise 
investing  it  in  property  in  his  own  name,  he  thereby  becomes  a  debtor  to  her 
for  the  amount  so  appropriated,  and  may  consequently  convey  to  her  in 
payment  either  the  property  purchased  or  other  property  of  his  own ;  and  if 
there  be  no  material  disparity  between  the  liability  and  the  value  of  the  prop- 
erty conveyed,  equity  will  uphold  the  conveyance  and  protect  her  rights 
against  the  claims  of  other  creditors.3 

Express  Promise  of  Eepayment.  —  In  some  jurisdictions  it  has  been  held  that 
there  must  be  an  express  promise  of  repayment,  made  at  the  time  of  the 
appropriation  of  the  property,  and  that  if  it  has  been  received  by  the  husband 
with  the  knowledge  and  acquiescence  of  the  wife  without  such  express  promise 
at  the  time,  no  implied  assumpsit  either  legal  or  equitable  will  arise  to  support 


West  Virginia.  —  Hamilton  v.  Sieele,  22  W. 
Va.  348;  Leonard  v.  Smith,  34  W.  Va.  442; 
Righter  v.  Riley,  42  W.  Va.  633. 

Wisconsin.  —  Mayers  v.  Kaiser,  85  Wis.  382, 
39  Am.  St.  Rep.  849. 

A  contract  between  a  husband  and  wife, 
that  money  which  she  advances  to  him  to  pur- 
chase land  shall  be  paid  to  her  children,  and 
its  payment  secured,  is  valid,  and  may  be  well 
pleaded  by  him  in  answer  to  a  complaint 
charging  him  with  mortgaging  such  land  to 
his  children  for  the  purpose  of  defrauding 
creditors.    Goff  v.  Rogers,  71  Ind.  459. 

A  judgment  honestly  confessed  by  an  in- 
solvent man  in  favor  of  his  wife,  to  secure  her 
for  money  loaned  to  him  by  her  out  of  her 
separate  estate,  is  not  fraudulent  as  against 
creditors  merely  because  it  includes  interest 
on  the  loan,  when  there  was  in  fact  no  agree- 
ment that  the  sum  loaned  should  bear  inter- 
est.   Meckley's  Appeal,  102  Pa.  St.  536. 

Compound  Interest.  —  A  deed  executed  to  a 
wife,  in  payment  of  a  debt  due  her,  will  not 
be  rendered  fraudulent  as  to  creditors  by  the 
fact  that  compound  interest  is  included  as  a 
part  of  the  consideration.  McConnell  v.  Bar- 
ber, 86  Hun  (N.  Y.)  360. 

Wife  Need  Not  Disclose  Debt.  —  When  no  in- 
quiry is  made  of  her,  it  is  no  fraud  by  a  wife 
who  has  loaned  money  to  her  husband  for  use 
in  his  business,  not  to  disclose  to  the  public  or 
to  persons  who  subsequently  credit  him  on 
the  faith  of  the  money,  the  fact  that  she  has 
made  the  loan  or  that  she  is  his  crediior  by 
reason  thereof.  Robinson  v.  Stevens,  g3  Ga. 
535- 

1.  Debt  Barred  by  Statute  of  Limitations.  — 

Brookville  Nat.  Bank  v.  Kimble,  76  Ind.  195; 
City  Bank  v.  Wright,  68  Iowa  132;  French  v. 
Motley,  63  Me.  326;  Frost  v.  Steele,  46  Minn. 
1;  Dayton  Spice-Mills  Co.  v.  Sloan,  49  Neb. 
622;  Manchester  v.  Tibbetts,  121  N.  Y.  219,  18 
Am.  St.  Rep.  816;  Ellis  v.  Myers,  (Supm.  Ct. 
Gen.  T.)  8  N.  Y.  Supp.  139;  McAfee  v.  Mc- 
Afee, 28  S.  Car.  188;  Beloit  Second  Nat.  Bank 
v.  Merrill,  81  Wis.  151,  29  Am.  St.  Rep.  877. 

2.  McConnell  v.  Barber,  86  Hun  (N.  Y.)  360. 

3.  Conversion  of  Wife's  Separate  Estate.  —  Wil- 
son v.  Sheppard,  28  Ala.  623;    Coleman  v. 


Smith,  55  Ala.  368;  Warren  v.  Jones,  68  Ala 
449;  Vincent  v.  State,  74  Ala.  274;  Loeb  v. 
Manasses,  78  Ala.  555;  Hood  v.  Jones,  5  Del. 
Ch.77;  Fulp  v.  Beaver,  136  Ind.  319;  Neighbor 
v.  Hoblitcel,  84  Iowa  598;  Hack  worth  v.  Johns, 
(Ky.  1888)  9  S.  W.  Rep.  656;  Hill  v.  B.  M. 
Creel  Co.,  (Ky.  1896)  35  S.  W.  Rep.  537;  Hill 
v.  Fouse,  32  Neb.  637;  Ellis  v.  Myers,  (Supm. 
Ct.  Gen.  T.)  8  N.  Y.  Supp.  139;  In  re  Jami- 
son, 183  Pa.  5t.  219;  Sanford  v.  Allen,  (Tenn. 
Ch.  1897)  42  S.  W.  Rep.  183. 

If  a  Husband  Purchases  Property  at  an  Admin- 
istrator's Sale  and  is  allowed  a  credit  on  his 
purchase  to  the  extent  of  his  wife's  distribu- 
tive share  of  the  estate,  this  is  not  an  invest- 
ment for  the  wife  but  a  conversion  of  her 
interests,  and  renders  him  a  debtor  for  the 
amount,  in  payment  of  which  he  may  convey 
property  to  her;  and  such  conveyance  will  be 
valid  against  the  claims  of  his  other  creditors. 
Lyne  v.  Wann.  72  Ala.  43. 

A  Wife  Handed  the  Proceeds  from  the  Sale  of 
Her  Lands  and  Timber  to  Her  Husband,  and  he 
orally  promised  to  repay  the  same  to  her;  ten 
years  afterwards  the  husband  made  a  bill  of 
sale  directly  to  his  wife,  conveying  chattels 
equal  in  value  to  the  amount  borrowed  of  his 
wife,  vvith  interest  at  eight  per  cent,  added. 
It  was  held  that  the  oral  agreement  to  repay 
the  wife's  money  was  valid,  and  the  sale  of 
the  chattels  was  not  voluntary.  Brown  v. 
Mitchell,  102  N.  Car.  347,  n  Am.  St.  Rep.  748. 

If  a  Wife  Pays,  with  Money  Earned  by  Her  Own 
Labor,  since  Mass.  Stat.  J874,  c.  184  a  promis- 
sory note  made  by  her  husband  and  the  prin- 
cipal and  interest  of  a  mortgage  on  land  owned 
by  him,  a  conveyance  of  the  land  by  him  to 
her  through  a  third  person,  made  in  connec- 
tion with  such  payments,  is  not  in  fraud  of 
his  creditors.  Draper  v.  Buggee,  133  Mass. 
258. 

Alimony.  —  A  conveyance  of  land  made  in 
full  payment  and  discharge  of  alimony,  de- 
creed to  be  paid  by  the  grantor,  though  made 
to  the  children  of  the  grantor  and  his  former 
wife,  who  was  entitled  to  the  alimony,  is  not 
a  voluntary  conveyance,  but  is  founded  upon 
a  legal  and  binding  consideration.  Preston  v. 
Williams,  81  III.  176. 
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a  subsequent  conveyance  made  in  consideration  thereof.1 

Income  from  Wife's  Separate  Estate.  —  The  receipt  by  a  husband  of  the  rents  of 
his  wife's  statutory  estate,  without  agreement  to  account  for  the  same,  does 
not  create  any  liability  or  debt  from  him  to  her,  such  as  will  support  a  con- 
veyance to  the  wife  as  against  his  creditors.*  But  where  the  husband  receives 
the  income  upon  an  understanding  that  he  will  invest  the  same  for  the  wife's 
benefit,  or  under  an  express  agreement  to  account  to  her,  he  becomes  her 
debtor  for  the  amounts  so  received.3 

Services  by  Minor  Children.  —  A  father  is  under  no  obligation  to  pay  for  the 
services  of  his  minor  children,  and  he  cannot  make  such  services  the  founda- 
tion of  a  conveyance  to  them  against  the  claims  of  his  creditors.4 

Services  of  Emancipated  Minor.  —  If,  however,  a  child  has  been  emancipated  the 
rendition  of  service  thereafter  will  constitute  a  debt  which  may  be  preferred.5 

Services  Rendered  by  Adult  Children  Without  Agreement.  —  Services  rendered  by  adult 
children  of  a  grantor  who  are  members  of  his  household  will  not  support  a 
conveyance  from  him  to  them,  unless  there  was  an  agreement  for  compensa- 
tion at  the  time  the  services  were  rendered.0 

Services  by  Other  Members  of  the  Grantor's  Family.  —  The  same  principle  applies  to 
services  rendered  by  other  members  of  the  grantor's  family.  Such  services 
are  presumed  to  have  been  gratuitously  performed,  and  in  order  to  create  a 
debt  which  may  be  preferred,  it  must  be  affirmatively  shown,  either  that  an 
express  contract  for  remuneration  existed,  or  that  the  circumstances  under 
which  the  services  were  rendered  were  such  as  exhibited  a  reasonable  and 
proper  expectation  that  there  would  be  compensation.' 


1.  Promise  of  Repayment  Must  Be  Express.  — 

G rover,  etc.,  Sewing  Mach.  Co.  v.  Radcliff,  63 
Md.  496;  Luers  v.  Brunjes,  34  N.  J.  Eq.  19; 
Lyne  v.  State  Bank,  5  J.  J.  Marsh.  (Ky.)  545; 
Tyler  v.  Budd,  96  Iowa  29.  See  also  Hood  v. 
Jones,  5  Del.  Ch.  77;  Romans  v.  Maddux,  77 
Iowa  203;  Kanawha  Valley  Bank  v.  Atkinson, 
32  W.  Va.  203,  25  Am.  St.  Rep.  806. 

An  Ante-nuptial  Settlement,  which  was,  by 
agreement  between  all  the  parties  interested 
under  it,  extinguished  after  the  marriage,  and 
the  property  named  in  it  divided  and  deliv- 
ered, cannot  constitute  a  consideralion  for  a 
subsequent  conveyance,  by  the  husband  to 
the  wife,  of  the  property  received  by  him 
under  such  division.  Harper  v.  Scott,  12  Ga. 
125. 

When  Husband  Has  Used  Wife's  Money  for  a  Long 
Period.  —  In  Tapp  v.  Todd,  (Ky.  1894)  28  S.  W. 
Rep.  147,  it  was  held  that  where  a  husband 
reduces  to  his  possession  the  property  of  his 
wife  under  a  promise  to  keep  it  for  her  and 
invest  it,  but  uses  the  money  in  his  own  busi- 
ness for  a  period  of  over  thirty  years,  he  can- 
not, when  he  becomes  insolvent,  discharge  the 
obligation  he  is  under  to  his  wife,  at  the  ex- 
pense of  his  creditors,  who  have  the  right  to 
rely  upon  what  the  husband  then  owned,  and 
the  property  to  which  he  had  title,  as  security 
for  his  liabilities  to  them.  See  also  Darling 
v.  Hanks,  (Ky.  1897)  42  S.  W.  Rep.  1 130; 
Carter  v.  Strange,  (Ky.  1890)  14  S.  W.  Rep. 
S37. 

2.  Receiving  Income  from  Wife's  Separate 
Estate.  —  Knovvlton  v.  Mish,  8  Sawy.  (U.  S.) 
625;  Boiling  v.  Jones,  67  Ala.  508;  Vincent  v. 
State,  74  Ala.  274;  O'Neal  v.  Sei'xas,  85  Ala.  80. 

3.  Receiving  Income  under  Agreement  to  Ac- 
count.—  Tarsney  v.  Turner,  2  Flipp.  (U.  S.) 
735;  Battle  v.  Mayo,  102  N.  Car.  413. 

4.  Services  by  Minor  Children.  —  Swartz  v. 


Hazlett,  8  Cal.  118;  Garnet  v.  Simmons,  103 
Iowa  163;  Stumbaugh  v.  Anderson,  46  Kan. 
541,  26  Am.  St.  Rep.  121;  Bullett  v.  Worth- 
ington,  3  Md.  Ch.  99;  Ionia  County  Sav.  Bank 
v.  McLean,  84  Mich.  625. 

Services  of  Grandchild.  —  But  it  seems  to  be 
otherwise  in  the  case  of  a  grandchild,  as  he  is 
under  no  legal  obligation  to  perform  services 
for  his  grandfather.  Dowell  v.  Applegate,  8 
Sawy.  (U.  S.)  427. 

5.  Services  of  Emancipated  Child.  —  Wilson  v. 
Jones,  76  Fed.  Rep.  484;  Phelps  v.  Hopkinson, 
61  111.  App.  400;  Kain  v.  Larkin,  131  N.  Y. 
300;  Brown's  Appeal,  86  Pa.  St.  524. 

Emancipation  by  Marriage.  —  The  marriage 
of  a  son  is  of  itself  a  legal  emancipation,  and 
entitles  him  to  the  proceeds  of  his  labor,  inde- 
pendent of  any  act  of  emancipation  on  the 
part  of  a  father.  If  the  father  afterwards  con- 
tracts to  pay  him  for  his  services,  he  will  be 
bound  by  the  agreement,  and  other  creditors 
cannot  complain  of  its  performance.  Dick  v. 
Grissom,  Freem.  (Miss.)  433. 

6.  Services  of  Daughter  in  Father's  Family.  — 
Guffin  v.  Morrison  First  Nat.  Bank,  74  111.  259; 
Hart  v.  Flinn,  36  Iowa  366;  Irish  v.  Bradford, 
64  Iowa  303;  Snyder  v.  Free,  114  Mo.  360, 
Hack  v.  Stewart,  8  Pa.  Si.  213;  Kaye  v.  Craw- 
ford, 22  Wis.  320. 

7.  Services  by  Other  Members  of  the  Grantor's 
Family  —  Iowa.  —  Irish  v.  Bradford,  64  Iowa 
303- 

Maryland.  —  Cone  v.  Cross,  72  Md.  102. 
New  Jersey.  —  Taylor  v.  Dawes,  (N.  J.  1888) 
13  Atl.  Rep.  593;  Updike  v.  Titus,  13  N.  J. 
Eq.  151;  Gardner  v.  Schooley,  25  N.  J.  Eq. 
150;  Dodson  v.  Severs,  54  N.  J.  Eq.  305. 

Pennsylvania.  —  Neale  v.  Engle.  (Pa.  1S86)  7 
Atl.  Rep.  60;  Hack  v.  Stewart,  8  Pa.  St.  213. 

Vermont.  —  Fair  Haven  Marble,  etc.,  Co.  v. 
Owens,  69  Vt.  246. 
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Services  Rendered  by  Adult  under  Express  Agreement.  —  If,  however,  there  has  been 
an  express  agreement  as  to  compensation,  services  so  rendered  will  consti- 
tute a  valid  debt  which  may  be  lawfully  preferred.1 

eee.  Conveyance  to  Creditor  to  Pay  Himself  and  Others.  —  The  execution  of  a  mortgage  or 

absolute  conveyance  by  a  failing  or  insolvent  debtor  to  one  of  his  creditors, 
on  condition  that  the  latter  shall  pay  the  claim  of  another  creditor,  which  con- 
dition is  complied  with,  merely  operates  as  a  double  preference,  and  is  not 
unlawful.* 

(bb)  By  Conveyance  to  Trustee  —  aaa.  Partial  Assignments. — -It  seems  clear,   upon  both 

authority  and  reason,  that  if  a  debtor  in  failing  circumstances  can  make  a  con- 
veyance of  property  directly  to  his  creditors,  as  security  for  or  payment  of 
his  debts  to  them,  there  can  be  no  valid  objection  to  his  executing  a  like  con- 
veyance to  a  trustee  or  third  person  for  their  benefit.3 


Service  of  Wife  Does  Not  Create  a  Debt.  —  Lee  v. 

Savannah  Guano  Co.,  99  Ga.  572,  59  Am.  St. 
Rep.  243:  Grant  v.  Green,  41  Iowa  88;  Cole- 
man v.  Burr,  93  N.  Y.  17,  45  Am.  Rep.  160; 
McAfee  v.  McAfee,  28  S.  Car.  188.  But  see 
under  statute  Falkenburg  v.  Johnson,  (Ky. 
1898)  44  S.  W.  Rep.  80. 

1.  Services  upon  Agreement.  —  Wilson  v.  Jones, 
76  Fed.  Rep.  484;  Collier  v.  French,  64  Iowa 
577;  Chadwick  v.  Devore,  69  Iowa  637;  Citi- 
zens' State  Bank  v.  Weston,  103  Iowa  736; 
Donly  v.  Ray,  (Miss.  1S89)  6  So.  Rep.  324; 
Cumberland  First  Nat.  Bank  v.  Parsons, 
42  W.  Va.  137;  Seymour  v.  Briggs,  11  Wis. 
196;  Byrnes  v.  Clark,  57  Wis.  13. 

2.  Conveyance  to  Creditor  to  Pay  Himself  and 
Others.  —  Randolph  v.  Allen,  73  Fed.  Rep.  23; 
Smith  v.  Spencer,  73  Ala.  299;  McCord  v. 
Tennille,  81  Ala.  168;  Chipman  v.  Stern,  89 
Ala.  207;  Ewing  v.  Runkle,  20  111.  449; 
Adams  v.  Ryan,  61  Iowa  733;  Fuller  v.  Brew- 
ster, 53  Md.  358;  Stockbridge  v.  Franklin 
Bank,  86  Md.  189;  Kincaid  v.  Irvine,  140  Mo. 
615;  Perkins  v.  Hutchinson,  17  R.  I.  450; 
Jacobs  v.  Totty,  76  Tex.  343;  Traders'  Nat. 
Bink  v.  Clare,  76  Tex.  47.  See  Brown  v. 
Guthrie.  33  Hun  (N.  Y.)  29;  Hine  v.  Bowe, 
114  N.  Y.  350. 

3.  Conveyance  to  Trustee  —  Partial  Assign- 
ments—  United  States.  —  Brooks  v.  Marbury, 
11  Wheat.  (U.  S.)  78;  Huntley  v.  Kingman, 
152  U.  S.  527. 

Alabama.  —  Ravisies  v.  Alston,  5  Ala.  297; 
Planters',  etc.,  Bank  v.  Clarke,  7  Ala.  765; 
Brock  v.  Headen,  13  Ala.  370;  Hopkins  v. 
Scott,  20  Ala.  179;  Dubose  v.  Dubose,  7  Ala. 
235,  42  Am.  Dec.  5S8;  Tarver  v.  Roffe,  7  Ala. 
873;  Loucheim  v.  Talladega  First  Nat.  Bank 
98  Ala.  521. 

Arkansas.  —  Ex  p.  Conway,  4  Ark.  302; 
Cornish  v.  Dews,  iS  Ark.  172. 

Illinois.  —  Beach  v.  Bestor,  47  111.  521. 

Maryland.  —  Prices.  De  Ford,  18  Md.  489; 
Herzbsrg  v.  Warfield,  76  Md.  446. 

New  York.  —  Delaney  v.  Valentine,  154  N. 
Y.  692. 

North  Carolina.  —  Irwin  v.  Wilson,  3  Jones 
Eq.  (56  N,  Car.)  210;  Burgin  v.  Burgin,  1  Ired. 
L.  (23  N.  Car.)  453;  Jones  Ruffin,  3  Dev.  L. 
(14  N.  Car.)  404;  Guggenheimer  v.  Brookfield, 
90  N.  Car.  232. 

Ohio.  —  Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637. 

Pennsylvania. — Shebel  v.  Bryden,  114  Pa. 
St.  147. 


Tennessee. — Gimell  v.  Adams,  11  Humph. 
(Tenn.)  2S3;  Swepson  v.  Exchange,  etc., 
Bank,  9  Lea  (Tenn.)  713;  Fidelity,  etc.,  Co.  v. 
O'Brien,  (Tenn.  Ch.  1896)  38  S.  VV.  Rep.  417; 
Allan  v.  Dayton  Hotel  Co.,  95  Tenn.  480. 

Texas.  —  Scott  v.  Alford,  53  Tex.  82;  Pessels 
^'.  Schwab  Clothing  Co.,  (Tex.  Civ.  App.  1S94) 
25  S.  XV.  Rep.  814;  Butler  v.  Sanger,  4  Tex. 
Civ.  App.  411;  Blankenship  v.  Kelly,  (Tex. 
Civ.  App.  1S93)  23  S.  W.  Rep.  27;  Fry  v. 
Hawkins,  (Tex.  Civ.  App.  1898)  45  S.  W.  Rep. 
621. 

Virginia.  —  Quarles  v.  Kerr,  14  Gratt.  (Va.) 
48;  Norris  v.  Lake,  89  Va.  513. 

West  Virginia.  —  Harden  v.  Wagner.  22  W. 
Va.  356. 

It  is  no  objection  to  the  validity  of  a  deed  of 
trust' that  it  was  made  by  the  grantor  in  the 
hope  and  expectation  that  it  would  prevent  a 
prosecution  for  a  felony  connected  with  his 
transaction  with  the  cestui  que  trust.  Brooks 
v.  Marbury,  11  Wheat.  (U.  S.)  78. 

Debtor  Cannot  Delegate  to  Trustee  Power  to 
Prefer  Creditors.  —  A  conveyance  of  property 
by  a  partnership  to  trustees,  authorizing  them 
"  to  pay,  from  time  to  time,  in  the  process  of 
settling  up  our  affairs,  such  just  claims,  not 
hereinbefore  mentioned,  of  other  persons 
against  us,  as  said  vendees  may  deem  it 
prudent  and  proper  to  settle,"  clothes  the 
trustee;  with  extraordinary  powers  and  is 
therefore  void.  Harvey  v.  Mix,  24  Conn.  406. 
See  also  Waggoner  v.  Cooley,  17  111.  239. 

Failure  to  State  Debts  Accurately.  —  The  fact 
that  the  exact  amount  of  the  debts  is  not 
stated  in  a  trust  deed.,  does  net  render  it 
fraudulent  per  se  where  there  is  nothing  on  the 
face  of  the  deed  to  warrant  the  inference  that 
the  amount  of  the  debts  cannot  be  accurately 
ascertained  in  a  reasonable  time.  Norris  v. 
Lake,  89  Va.  513;  Keagy  v.  Trout,  85  Va.  390. 

Failure  to  Require  Bond.  —  A  trust  deed  is  not 
fraudulent  on  its  face  because  a  trustee,  a 
yoang  man,  without  properly,  is  excused  from 
giving  bond.  Swepson  v.  Exchange,  etc.. 
Bank,  9  Lea  (Tenn.)  713. 

Compensation  of  Trustee.  —  It  is  proper  for  a 
grantor  in  a  deed  of  trust  to  provide  for  the 
payment  of  a  reasonable  commission  to  the 
trustee  for  his  services,  and  the  allowance  of 
a  commission  of  eight  per  cent,  is  not  so  un- 
reasonable as  to  render  the  deed  void  per  se. 
Herzberg  v.  Warfield.  76  Md.  416. 

Failure  to  Mention  Collateral.  —  The  fact  that 
a  debtor  gave  a  creditor  certain  choses  in  ac- 
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bbb.  General  Assignments.  —  And  obviously,  if  the  debtor  may  assign  his  property 
by  deed  of  trust  for  the  benefit  of  certain  particular  creditors,  he  may,  with 
still  greater  justice,  make  one  for  the  benefit  of  all  of  his  creditors.  This  is 
the  most  equitable  disposition  he  can  make  of  his  property,  and  the  hindrance 
and  delay  which  such  an  assignment  may  occasion  to  the  prejudice  of  a  par- 
ticular creditor  seeking  priority  of  lien  on  the  debtor's  property  by  judgment 
at  law,  and  speedy  collection  by  sale  on  execution,  are  simply  unavoidable 
incidents  to  a  just  and  lawful  act.1 

bb.  When  the  Debtor  Is  a  Partnership  —  (ad)  Right  of  Firm  to  Prefer  Creditors.  —  An 
insolvent  partnership  in  the  distribution  of  its  assets  among  its  creditors  has 
the  same  right  to  prefer  one  or  more  of  them  to  the  exclusion  of  others  as 
has  an  individual  debtor;*  and  an  assignment  in  which  a  preferred  creditor 
is  made  of  a  firm,  one  or  more  of  whose  members  are  also  a  member  or  mem- 
bers of  the  assigning  firm,  is  not  thereby  rendered  invalid  as  made  for  the 
benefit  of  the  assignor.3 

(bb)  Equities  of  Firm  and  Individual  Creditors  Considered  —  In  Distribution  of  Partnership 
Assets.  —  When  the  assets  of  a  partnership  have  gone  into  equity  for  distribu- 
tion, the  rule  is  that  they  will  first  be  applied  to  the  satisfaction  of  the  debts 
of  the  partnership,  and  the  separate  creditors  of  the  members  of  the  firm  can 
seek  indemnity  only  from  the  surplus  after  the  satisfaction  of  the  partnership 
debts.4 

Rule  Made  for  Protection  of  Partners.  —  This  rule,  however,  is  for  the  benefit  of 
the  partners,  for  as  each  partner  is  individually  liable  for  the  debts  of  the 


tion  as  additional  security  for  his  debt,  and 
that  these  collaterals  are  not  mentioned  in  a 
deed  of  trust  subsequently  executed,  will  not 
vitiate  it.  Perry  Ins.,  etc.,  Cc.  v.  Foster  58 
Ala.  502,  29  Am.  Rep.  779;  Loucheim  v.  Tal- 
ladega First  Nat.  Bank,  98  Ala.  521. 

Surrender  of  Collateral.  —  A  trust  deed  is  not 
rendered  invalid  by  the  fact  that  a  creditor, 
upon  the  execution  of  the  deed,  surrendered 
to  the  debtor  the  collateral  he  had  been  hold- 
ing. Compton  v.  Marshall,  (Tex.  Civ.  App. 
1894)  25  S.  \V.  Rep.  441;  California  Bank  v. 
Marshall,  I  Tex.  Civ.  App.  704. 

A  transfer  by  a  father,  of  all  his  property,  to 
his  son,  to  pay  just  debts,  and  to  evade  pay- 
ment of  unjust  debts,  is  fraudulent.  Brady 
v.  Briscoe,  2  J.  J.  Marsh.  (Ky.)  212. 

Sale  of  Property  in  Ordinary  Course  of  Trade.  — 
The  fact  thai  a  trustee  sells  a  property  in  the 
ordinary  course  of  retail  trade  will  not  viiiate 
the  deed  under  which  he  obtains  possession,  if 
the  property  is  of  less  value  than  the  debt 
secured,  for  in  such  case  preferred  creditors 
only  are  interested  in  his  management  of  the 
property.  Cleveland  v.  Empire  Mills,  6  Tex. 
Civ.  App.  479. 

Sale  on  Credit.  —  A  deed  of  trust  is  not 
fraudulent  because  it  stipulated  that  in  de- 
fault of  payment  the  property  conveyed  shall 
be  sold  on  a  credit.  Gimell  v.  Adams,  n 
Humph.  (Tenn.)  283. 

Attorney's  Fees.  —  A  provision  in  a  deed  of 
trust  providing  for  the  payment  of  a  certain 
sum  for  the  services  of  the  attorney  who  pre- 
pared the  deed,  is  valid  unless  such  sum  is 
unreasonable  in  amount.  Rainwater- Boogher 
Hat  Co.  v.  Weaver,  4  Tex.  Civ.  App.  594; 
Butler  v.  Sanger,  4  Tex.  Civ.  App.  411.  See 
also  Pessels  v.  Schwab  Clothing  Co.,  (Tex. 
Civ.  App.  1894)  25  S.  W.  Rep.  814. 

1.  See  infra,  this  title,  General  Assignments 
for  the  Benefit  of  Creditors. 


2.  Bight  of  Partnership  to  Make  Preferences.  — 
Coffin  v.  Day,  34  Fed.  Rep.  687;  Berkley  v. 
Tootle,  46  Kan.  335;  Roach  v.  Brannon,  57 
Miss.  490;  Bulger  v.  Rosa,  119  N.  Y.  459; 
Hage  v.  Campbell,  78  Wis.  572,  23  Am. 
St.  Rep.  422. 

One  Partner  Has  Authority  to  sell  and  transfer 
all  the  partnership  effects  directly  to  a  creditor 
of  the  firm  in  payment  of  a  debt  without  the 
knowledge  or  consent  of  his  copartner, 
although  the  latter  is  at  the  place  of  business 
of  the  firm  and  might  be  consulted.  Mabbett 
v.  White,  12  N.  Y.  442;  Bulger  v.  Rosa,  119  N. 
Y.  459.  It  seems  that  he  has  power  to  do  this, 
notwithstanding  the  protest  of  his  partner. 
Graser  v.  Stellwagen,  25  N.  Y.  315.  But  the 
contrary  has  been  held.  Bull  v.  Harris,  18  B. 
Mon.  (Ky.)  195. 

Preferring  Wife  of  One  Member  of  Firm  may 
be  permitted.  Berkley  v.  Tootle,  46  Kan. 
335- 

3.  Preference  of  Another  Firm  with  Common 

Members. —  Fanshawe  v.  Lane,  (Supm.  Ct.)  16 
Abb.  Pr.  (N.  Y.)  82;  Welsh  v.  Britton,  55  Tex. 
118. 

Members  of  a  Partnership  Cannot  Create  in 
Favor  of  Another  Firm,  of  Which  They  Are  the 
Sole  Members,  a  Preference  as  Against  Creditors, 

by  making  a  mortgage  on  the  property  of  the 
first  mentioned  firm  in  its  name  to  that  last 
named,  unless  affi rmatively  it  is  clearly  shown 
that  the  transaction  was  free  from  fraud. 
Bonwit  v.  Heyman,  43  Neb.  537. 

One  Who  Is  a  Creditor  of  the  Firm  and  of  an  In- 
dividual Partner  may,  with  the  assent  of  all  the 
partners,  purchase  bona  fide  and  at  a  fair  price 
the  goods  of  the  firm  to  the  amount  of  such 
joint  and  separate  indebtedness.  Sigler  v. 
Knox  County  Bank,  8  Ohio  St.  511. 

4.  Distribution  of  Partnership  Assets  in  Equity. 
—  See  the  title  Partnership. 
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firm,  he  has  the  right  to  have  the  property  of  the  firm  first  applied  to  their 
satisfaction.1 

Firm  Creditors  Have  No  Lien  upon  Firm  Assets.  —  The  creditors  of  a  copartnership 
have  no  lien  upon  the  partnership  property  as  against  the  creditors  of  the 
several  members,  nor  any  equity  in  respect  to  its  distribution  which  is  enforce- 
able in  their  own  right.2 

Creditors'  Derivative  Equity.  —  Such  equity  as  they  have  is  a  derivative  one, 
practically  a  subrogation  to  the  equity  of  each  individual  partner  to  have  the 
assets  of  the  firm  applied  primarily  to  the  payment  of  its  debts.  Thus,  where 
a  partner,  for  the  purpose  of  liquidating  an  individual  liability,  conveys  the 
firm  property  to  his  creditor  without  the  knowledge  or  consent  of  his  copart- 
ners, the  latter  have  the  right  to  have  the  conveyance  set  aside  as  fraudulent, 
and  the  firm  creditors  acquire  the  same  right  by  subrogation.3  But  where  no 
equity  exists  in  favor  of  any  member  of  the  firm,  the  firm  creditors  have  none.4 

Relinquishment  of  Equity  by  Partner.  —  Consequently,  if  the  partners  by  mutual 
agreement  convert  the  firm  property  into  individual  property,5  or  if  one  of 
them  relinquishes  his  equity  therein  to  the  other,  it  would  seem  to  follow  that 
the  creditors  of  the  firm  will  have  no  longer  any  right  to  look  upon  the  prop- 
erty as  joint  assets  to  which  they  had  any  special  claim  as  against  the  partners' 
individual  creditors.6 

Must  Be  Bona  Fide.  —  The  only  limitation  upon  the  partners'  right  so  to  deal 
with  the  property  is  that  the  right  should  be  exercised  bona  fide  and  without 
any  intent  to  defraud  the  creditors  of  the  firm,  or  to  deprive  them  of  their 
legal  or  equitable  claims  upon  the  joint  estate  in  case  of  insolvency.7 

(ec)  Sale  of  Interest  by  One  Partner  to  the  Other  —  With  Intent  to  Defraud  Firm  Creditors.  — 

If  one  partner  transfers  his  interest  in  the  joint  property  to  a  copartner  with 
intent  to  deprive  the  firm  creditors  of  its  proper  application  to  the  payment  of 
the  joint  debts,  such  a  conveyance  is  fraudulent  and  will  not  defeat  the  right 
of  the  joint  creditors  to  follow  the  partnership  effects  and  have  them  appro- 
priated to  the  payment  of  the  debts  of  the  firm.8 

If  the  Firm  and  All  Its  Members  Are  Insolvent  and  the  insolvency  is  patent  to  all  the 


1.  Equity  of  the  Partners  Inter  Se.  —  Case  v. 
Beauregard,  99  U.  S.  119;  Smith  v.  Smith,  87 
Iowa  93,  43  Am.  St.  Rep.  359;  Clements  v. 
Jessup,  36  N.  J.  Eq.  569;  Gallagher's  Appeal, 
114  Pa.  St.  357,  60  Am.  Rep.  350.  And  see  the 
title  Partnership. 

2.  Firm  Creditors  Have  No  Lien  upon  Firm 
Assets.  —  Case  v.  Beauregard,  99  U.  S.  119; 
Smith  v.  Selz,  114  Ind.  229;  Smith  v.  Smith, 
87  Iowa  93,  43  Am.  St.  Rep.  359;  Saunders  v. 
Reilly,  105  N.  Y.  12,  59  Am.  Rep.  472;  Kirby 
v.  Schoonmaker,  3  Barb.  Ch.  (N.  Y.)  46,  49 
Am.  Dec.  160;  Allen  v.  Grissom,  90  N.  Car. 
90;  Armstrong  v.  Carr,  116  N.  Car.  499;  Wil- 
cox v.  Kellogg,  n  Ohio  394;  York  County 
Bank's  Appeal,  32  Pa.  St.  446;  Rice  v,  Bar- 
nard, 20  Vt.  479,  50  Am.  Dec.  54. 

3.  Conveying  Partnership  Assets  in  Payment  of 
Individual  Debt  Without  Consent  of  Other  Partners. 
—  Hartley  v.  White,  94  Pa.  St.  31;  Reyburn 
v.  Mitchell,  106  Mo.  365,  27  Am.  St.  Rep.  350; 
Murray  v.  Gerety,  (N.  Y.  City  Ct.  Tr.  T.)  25 
Abb.  N.  Cas.  (N.  Y.)  161;  Hubbard  v.  Moore, 
°7  Vt.  532.  See  also  Brickett  v.  Downs.  163 
Mass.  70;  Phillips  v.  Trezevant,  67  N.  Car. 
370. 

4.  When  Partner's  Equity  Is  Extinguished.  — 

Case  v.  Beauregard,  99  U.  S.  119.  See  also 
Campbell  v.  Mullett,  2  Swanst.  551. 

Where  an  Individual  Debt  Has  Been  Assumed 
by  a  Firm  When  Solvent  and  made  its  own  upon 


a  sufficient  consideration,  the  firm  property 
may  be  appropriated  in  payment  thereof. 
Nordlinger  v.  Anderson,  123  N.  Y.  544. 

5.  Converting  Partnership  Assets  into  Individual 
Property.  —  Allen  v.  Center  Valley  Co.,  21 
Conn.  130,  54  Am.  Dec.  333. 

6.  Retirement  of  Partner  —  Former  Firm  Cred- 
itors Lose  Priority. —  Howe  v.  Lawrence,  9 
Cush.  (Mass.)  553,  57  Am.  Dec.  68;  Robb  v. 
Mudge,  14  Gray  (Mass.)  534;  Allen  v.  Grissom, 
90  N.  Car.  90;  Baker's  Appeal,  21  Pa.  St.  76, 
59  Am.  Dec.  752. 

7.  Transactions  Between  Partners  Must  Be  Bona 
Fide.  —  Arnold  v.  Hagerman,  45  N.  J.  Eq.  186, 
14  Am.  St.  Rep.  712. 

Where  the  Members  of  an  Insolvent  Partnership 
Divide  Between  Themselves  All  the  Firm  Assets, 
without  regard  to  the  interest  or  share  of  the 
respective  parties  therein,  with  the  intention 
and  for  the  sole  purpose  of  enabling  each  to 
claim  the  portion  so  transferred  to  him  as  ex- 
empt against  the  creditors  of  the  panne-ship, 
it  is  a  sufficient  ground  for  an  attachment, 
since  such  transfer  tends  to  hinder  and  delay 
the  firm  creditors  in  the  collection  of  their 
claims.  Cox  v.  Peoria  Mfg.  Co.,  42  Neb. 
660 

8.  Sale  of  Interest  by  One  Partner  to  the  Other 
—  With  Intent  to  Defraud  Firm   Creditors.  — 

Howe  Lawrence,  9  Cush.  (Mass.)  553,  57 
Am.  Dec.  68. 
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members,  a  fraudulent   intent  will  generally  be  presumed   as   a  matter 

of  law.1  ,  . 

But  if  the  Firm  Is  Solvent,  the  conveyance  is  not  per  se  invalid,  and  can  only  be 
avoided  by  proof  of  an  actual  fraudulent  design.3 

Idd)  Paying  Personal  Debt  with  Partnership  Assets.  — Whether  a  partnership  may  by 

the  joint  act  of  its  members  dispose  of  partnership  property  in  liquidation  and 
payment  of  a  debt  of  one  member  of  the  firm,  is  a  disputed  question. 

When  the  Partnership  Is  Solvent,  there  seems  to  be  no  doubt  that  this  may  be 
done  provided  it  is  in  good  faith  and  not  for  a  fraudulent  purpose.3 

But  "When  the  Partnership  Is  Insolvent,  though  still  prosecuting  its  business,  the 
courts  have  taken  opposite  views  as  to  the  validity  of  such  a  conveyance, 
some  holding  it  to  be  valid  on  the  ground  that  the  partners  have  no  remaining 
equities  upon  which  the  firm  creditors  can  base  a  right  to  interfere;4  others 
holding  it  void  as  evidencing  an  intention  to  defraud  the  firm  creditors.5 

(ee)  Conveying  Partnership  Assets  in  Payment  of  Members'  Joint  Debt.  —  It  is  not  a  fraud 

as  a  matter  of  law  for  the  members  of  a  firm  to  appropriate  the  firm  property 
to  the  payment  of  a  debt  for  which  they  are  all  liable,  although  not  a  firm 
indebtedness.6 


1.  Intent  Presumed  When  Firm  Is  Insolvent. 

—  Ex p,  Mayou,  4  De  G.  J.  &  S.  664;  Arnold 
v.  Hagerman,  45  N.  J.  Eq.  186,  14  Am.  St. 
Rep.  712;  Ferson  v.  Monroe,  21  N.  H.  462. 
See  also  Kelley  v.  Flory,  84  Iowa  671. 

2.  When  Firm  Is  Solvent  Actual  Fraud  Must  Be 
Shown.  —  Blow  v.  Gage,  44  111.  208. 

3.  Paying  Personal  Debt  with  Partnership  Assets 

—  When  the  Partnership  Is  Solvent.  —  Wood- 
mansie  v.  Holcomb,  34  Kan.  35;  Schmidlapp 
v.  Currie,  55  Miss.  597,  30  Am.  Rep.  530. 
See  also  Clements  v.  Jessup,  36  N.  J.  Eq.  569; 
Menagh  v.  Whitwell,  52  N.  Y.  146,  11  Am. 
Rep.  6S3. 

4.  When  the  Partnership  Is  Insolvent  —  Con- 
veyance Held  to  Be  Valid  —  United  States.  — 
Coffin  v.  Day,  34  Fed.  Rep.  687;  Huiskamp  "'. 
Moline  Wagon  Co.,  121  U.  S.  310;  Russell  v. 
McCord,  2  Flipp.  (U.  S.)  139. 

Arkansas.  —  Reynolds  v.  Johnson,  54  Ark. 
449- 

Colorado.  —  Sickman  v.  Abernalhy,  14  Colo. 
174. 

Indiana.  —  Purple  v.  Farrington,  119  Ind. 
164. 

Maryland.  —  Coakley  v.  Weil,  47  Md.  277. 

Mississippi.  —  Schmidlapp  v.  Currie,  55  Miss. 
597,  30  Am.  Rep.  530;  Hanover  Nat.  Bank  v. 
Klein,  64  Miss.  141;  60  Am.  Rep.  47.  Com- 
pare Erb  v.  West,  (Miss.  J 896)  19  So.  Rep.  829. 

Missouri.  —  In  re  Edwards,  122  Mo.  426; 
Sexton  v.  Anderson,  95  Mo.  373;  Reyburn  v. 
Mitchell,  106  Mo.  365,  27  Am.  St.  Rep.  350. 

North  Carolina. — Armstrong  v.  Carr,  116 
N.  Car.  499;  Davis  v.  Smith,  113  N.  Car.  94; 
Potts  v.  Blackwell,  4  Jones  Eq.  (57  N.  Car.)  58. 

Rhode  Island.  —  Pepper  v.  Peck,  17  R.  I.  55. 

Tennessee.  —  Carver  Gin,  etc.,  Co.  v. 
Bannon,  85  Tenn.  712. 

Where,  in  the  sale  of  partnership  property 
by  an  insolvent  firm,  the  partnership  indebt- 
edness, which  was  in  part  the  consideration 
for  the  sale,  exceeded  the  fair  value  of  the 
property,  the  fact  that  an  additional  con- 
sideration was  the  payment  of  (he  pri  i/ate.  debt 
of  one  partner  does  not  vitiate  the  sale  as  to 
partnership  creditors.  Goetter  v.  Norman, 
107  Ala.  585. 

5.  Conveyance  Held  to  Be  Void  —  England.  — 


Ex  p.  Mayou,  4  De  G.  J.  &  S.  664;  Ex  p. 
Snowball,  L.  R.  7  Ch.  534. 

United  States.  —  Goodbar  v.  Cary,  16  Fed. 
Rep.  317,  4  Woods  (U.  S.)  663. 

Alabama.  —  Goetter  v.  Norman,  107  Ala. 
585;  Smith  v.  Collins,  94  Ala.  394. 

Iowa.  —  Patterson  v.  Seaton,  70  Iowa  689. 
Michigan.  —  Cron  v.  Cron,  56  Mich.  8. 
Nebraska.  —  Roop  v.  Herron,  15  Neb.  73; 
Caldwell  v.  Bloomington  Mfg.  Co.,  17  Neb. 
489. 

New  Hampshire.  —  French  v.  Lovejoy,  12  N. 
H.  458;  Elliot  v.  Stevens,  38  N.  H.  311. 

New  Jersey.  —  Arnold  v.  Hagerman,  45  N. 
J.  Eq.  186,  14  Am.  St.  Rep.  712;  National 
Bank  of  Metropolis  v.  Sprague,  21  N.  J.  Eq. 
530;  Clements  v.  Jessup,  36  N.  J.  Eq.  573. 

New  York.  — Crook  v.  Rindskopf,  105  N.  Y. 
476;  Saunders  v.  Reilly,  105  N.  Y.  12,  59  Am. 
Rep.  472;  Menagh  v.  Whitwell,  52  N.  Y.  146, 
11  Am.  Rep.  683;  Wilson  v.  Robertson,  21  N. 
Y.  587;  Ruhl  v.  Phillips,  2  Daly  (N.  Y.)  45; 
Burtus  v.  Tisdall,  4  Barb.  (N.  Y.)  571. 

Pennsylvania.  —  Gallagher's  A  ppeal,  114  Pa. 
St.  353,  60  Am.  Rep.  350;  Johnston's  Appeal, 
(Pa.  1887)  9  All.  Rep.  76,  and  note. 

West  Virginia.  —  Darby  v.  Gilligan,  33  W. 
Va.  246. 

Wisconsin.  —  Willis  v.  Bremer,  60  Wis.  622; 
Vernon  v.  Upson,  60  Wis.  418;  Powers  v.  C. 
H.  Hamilton  Paper  Co.,  60  Wis.  23;  Cribb  v. 
Morse,  77  Wis.  322. 

A  Separate  Creditor  of  One  of  Several  Partners 
Levied  an  Attachment  for  His  Debt  upon  the  Part- 
nership Property,  and  afterwards  made  an 
agreement  with  a  trustee,  to  whom  his  debtor 
had  conveyed  the  property,  by  which  the  lat- 
ter stipulated  to  pay  the  attachment  debt  from 
the  proceeds  of  a  sale  of  the  property,  after 
paying  expenses  and  prior  claims;  it  was  held 
that  neither  by  his  attachment,  nor  by  the 
agreement,  did  the  separate  creditor  acquire 
any  title  to,  or  lien  upon,  the  property,  as 
against  the  superior  equity  of  a  subsequently 
attaching  creditor  of  the  partnership.  Burpee 
v.  Bunn,  22  Cal.  194. 

6.  Conveyance  of  Partnership  Assets  in  Pay- 
ment of  Joint  Debt  of  Members. —  Citizens'  Bank 
v.  Williams,  128  N.  Y.  77,  26  Am.  St.  Rep. 
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(ff)  Including  Personal  Debts  in   Voluntary  Assignments.   The    effect   of  including 

the  individual  debts  of  partners  in  a  general  assignment  of  firm  property  for 
the  benefit  of  creditors  is  discussed  elsewhere.1 

cc.  When  the  Debtor  Is  a  Corporation  —  (ad)  Paying  or  Securing  Directors.  —  The  assets 

of  a  corporation  constitute  a  trust  fund  for  the  benefit  of  the  corporate  credit- 
ors.3 The  directors  and  officers  of  the  corporation  are  trustees  cf  this  fund 
and  must  manage  it  with  strict  regard  to  the  interests  of  the  creditors,3  and 
while  the  insolvent  corporation  is  under  their  management,  cannot  secure  to 
themselves  any  preference  or  advantage  over  other  creditors.  Exact  equality 
of  benefit  may  be  enjoyed,  but  the  trustees  are  forbidden  to  protect,  indem- 
nify, or  pay  themselves  at  the  expense  of  those  who  are  similarly  in  relation 
to  the  same  fund.4 

(id)  Paying-  or  Securing  Particular  Creditors,  — The  trust    fund   doctrine   has  been 

carried  in  a  few  of  the  states  to  the  length  of  prohibiting  the  making  of  any 
conveyance  by  an  insolvent  corporation  whereby  any  creditor  secures  any 
preference  over  the  others.5    But  the  majority  rule  is  that  a  corporation  pos- 


45^.  See  also  Smith  v.  Smith,  87  Iowa  93,  43 
Am.  St.  Rep.  359. 

The  Firm  Property  May  Be  Levied  upon  and 
Sold  on  Execution  issued  on  a  judgment 
recovered  against  all  the  members  of  a  firm 
upon  a  joint  obligation,  not  an  indebtedness 
of  the  firm.  Saunders  v.  Reilly,  105  N.  Y.  12, 
59  Am.  Rep.  472. 

1.  See  infra,  this  title,  the  division  General 
Assignments  for  the  Benefit  of  Creditors. 

2.  See  the  titles  Dissolution  of  Corpora- 
tion's, vol.  9,  p.  608;  Stockholders. 

3.  See  the  title  Officers  and  Agents  (of 
Private  Corporations). 

4.  Directors  Cannot  Secure  Themselves.  —  Gas- 
light Imp.  Co.  v.  Terrell,  L.  R.  10  Eq.  168; 
Bradley  v.  Converse,  4  Cliff.  (U.  S.)  375; 
Koehler  v.  Black  River  Falls  Iron  Co.,  2 
Black  (U.  S.)  715;  Drury  v.  Cross,  7  Wall.  (U. 
S.)  299;  Roseboom  v.  Whittaksr,  132  111  81; 
National  Tube  Works  Co.  v.  Ring  Refrigerat- 
ing, etc.,  Co.,  118  Mo.  365;  Hopkins's  Appeal, 
qo  Pa.  St.  69;  Sweeny  v.  Sugar  Refining  Co., 
30  W.  Va.  4^3,  8  Am.  St.  Rep.  88.  See  also 
Jackson  v.  Ludeling,  21  Wall.  (U.  S.)  616; 
Cook  v.  Berlin  Woolen  Mill  Co.,  43  Wis.  434. 

For  Full  Collection  of  Authorities,  see  the  title 
Corporations,  vol.  7,  p.  743. 

In  Beach  v.  Miller,  130  111.  162,  17  Am.  St. 
Rep.  291,  it  was  held  that  a  director  who  pur- 
chased the  property  of  an  insolvent  corpora- 
tion for  the  purpose  of  securing  his  own  debt, 
and  takes  possession  thereof,  takes  such  prop- 
erty charged  with  a  trust  in  favor  of  the  other 
creditors,  which  will  be  enforced  in  a  court  of 
equity,  and  being  charged  with  this  equity  it 
cannot  be  levied  on  and  sold  under  the  execu- 
tion of  another  judgment  creditor. 

Contrary  Doctrine.  —  Garrett  v.  Burlington 
Plow  Co.,  70  Iowa  697,  59  Am.  Rep.  461;  Burr 
v.  McDonald,  3  Gratt.  (Va.)  206;  Planters' 
Bank  v.  Whittle,  78  Va.  737.  See  further  the 
title  Corporations,  vol.  7,  p.  743. 

Preference  of  Stockholders.  —  See  the  title  Cor- 
porations, vol.  7,  p.  744,  where  opposing  au- 
thorities are  arrayed. 

The  payment  of  one  stockholder  of  an 
insolvent  corporation  for  advances  or  loans 
made  by  him  to  the  corporation,  and  interest 
thereon,  by  the  transfer  of  notes  and  accounts, 
is  not  fraudulent  as  to  other  creditors  of  the 


corporation.  At  most  it  is  but  a  preference  of 
one  creditor  over  others,  which  the  law  al- 
lows.   Bouton  v.  Smith,  113  111.  481. 

Conveyance  of  Assets  to  New  Corporation.  —  An 
old  corporation,  being  indebted,  conveyed  all 
its  property  upon  a  nominal  or  grossly  inade- 
quate consideration,  and  without  making  pro- 
vision for  its  creditors,  to  a  new  company 
brought  into  existence  through  the  agency  of 
the  officers  of  the  old  company  and  for  the 
sole  purpose  of  such  transfer.  It  was  held 
that  the  transaction  was  fraudulent  as  against 
the  creditors  of  the  old  company,  and  that  they 
might  follow  the  assets  into  the  hands  of  the 
new  company,  if  the  rights  of  innccent  pur- 
chasers had  not  intervened.  Vance  v.  McKabb 
Coal,  etc.,  Co.,  92  Tenn.  47;  Missouri  Lead 
Min.,  etc.,  Co.  v.  Reinhard,  114  Mo.  218,  35 
Am.  St.  Rep.  746. 

Where  the  stockholders  and  officers  of  an  in- 
solvent corporation  convey  all  of  its  property 
to  another  cotporation,  in  consideration  of 
moitgage  bonds  issued  by  the  grantee  on  the 
property  so  conveyed,  and  without  providing 
for  the  debts  of  the  grantor  corporation,  they 
dividing  the  bonds  pro  rata  among  them- 
selves, such  transfer  is  a  fraud  on  the  credit- 
ors of  the  grantor  though  such  creditors  knew 
of  and  acquiesced  in  the  transfer  at  the  time: 
and  such  creditors  may  set  aside  the  convey- 
ance, whether  the  grantee  be  a  stranger  to  the 
grantor,  or  a  new  corporation  formed  by  the 
stockholders  of  the  latter.  Fort  Payne  Bank 
v.  Alabama  Sanitarium,  103  Ala.  35S. 

5.  Corporations  Cannot  Prefer  Creditors.  —  For 
a  collection  of  authorities  upon  this  proposi- 
tion, see  the  title  Corporations,  vol.  7,  p.  741. 
See  also  Compton  v.  Schwabacher,  15  Wash. 
306.  Compare  Damarin  v.  Huron  Iron  Co.,  47 
Ohio  St.  581. 

Oregon.  —  In  Sabin  v.  Columbia  Fuel  Co.,  25 
Oregon  15,  42  Am.  St.  Rep.  756,  it  was  held 
that  the  doctrine  that  the  eniire  property  of  an 
insolvent  corporation  constitutes  a  trust  fund, 
which  must  be  administered  by  the  directors 
for  the  benefit  of  all  creditors  alike,  can  only 
apply,  if  at  all,  when  that  point  in  the  affairs 
of  the  corporation  is  reached  where  its  man- 
agers find  themselves  obliged  to  deal  with  its 
assets  in  view  of  a  suspension  by  reason  of  its 
insolvency,  but  not  while  the  corporation  is  in 
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sesses  in  the  distribution  of  its  property  among  its  creditors  the  same  rights 
as  an  individual,  and  may  turn  over  a  part  or  the  whole  of  its  property  in  pay- 
ment of  its  debts,  if  it  is  done  in  good  faith  and  not  for  a  fraudulent  purpose.1 

(cc)  General  Assignments.  — The  right  of  a  corporation  to  make  a  general  assign- 
ment for  the  benefit  of  creditors,  and  the  rules  as  to  the  preferences  of  par- 
ticular classes  of  persons  in  such  instruments,  are  treated  elsewhere.58 

(b)  Statutory  Limitations  upon  Right  of  Preference.  —  The  principle  upon  which  the 
right  to  make  preference  rests  is,  that  since  each  creditor  is  justly  entitled  to 
the  whole  sum  due  him,  no  legal  wrong  is  done  to  any  creditor  by  the  pay- 
ment in  full  of  the  demand  of  any  other,  to  the  exclusion  of  his  own.3  The 
common  law  did  not  discourage  a  race  between  creditors  in  securing  their 
demands,  nor  deprive  the  successful  one  of  the  fruits  of  his  superior  diligence. 
Bat  the  practice  of  preferring  creditors  has  led  to  so  many  abuses,  and  is  so 
obviously  opposed  to  the  principle  that  equality  is  equity,  that  preferences  in 
any  form  have  in  recent  years  been  reluctantly  allowed  by  the  courts,  rather 
than  encouraged,  and  the  right  to  make  them  has  been  greatly  curtailed  by 
legislative  enactments. 

Statutes  Forbidding  Preferences  in  General  Assignments.  —  Thus  in  many  of  the  states 
statutes  have  been  passed  declaring  that  assignments  for  the  benefit  of 
creditors  with  preferences  shall  be  void,  or  that  they  shall  inure  to  the  benefit 
of  all  the  creditors  equally.'* 

Statutes  Forbidding  Preferences  Prior  to  General  Assignment.  — These  enactments  did 
not  forbid  preferences  by  separate  instruments,  and  the  statute  was  easily 
evaded  by  the  making  of  conveyances  to  preferred  creditors,  immediately 
prior  to  the  execution  of  a  general  assignment;  and  to  prevent  this  evasion, 
statutes  have  been  passed  in  many  of  the  states,  declaring  void  preferential 


good  faith  engaged  in  the  business  for  which 
it  was  organized  although  in  fact  it  may  be 
insolvent.  See  also  the  title  Corporations, 
vol.  7,  p.  742,  note. 

1.  Corporations  May  Prefer  Creditors.  —  For  a 
collection  of  authorities  sustaining  this  propo- 
sition, see  the  title  Corporations,  vol.  7,  p. 
742. 

United  States.  —  See  also  Chattanooga,  etc., 
R.  Co.  v.  Evans,  31  U.  S.  App.  432,  66  Fed. 
Rep.  809;  Brown  v.  Grand  Rapids  Parlor  Fur- 
niture Co.,  16  U.  S.  App.  221,  58  Fed.  Rep. 
286;  Rickerson  Roller-Mill  Co.  v.  Farrell 
Foundry,  etc.,  Co.,  43  U.  S.  App.  452,  75  Fed. 
Rep.  554;  Chilis  v.  N,  B.  Carlstein  Co.,  76 
Fed.  Rep.  86:  Hills  v.  Stockwell,  etc..  Furniture 
Co.,  23  Fed.  Rep.  432;  Poole  v.  West  Point 
Butter,  etc..  Assoc.,  30  Fed.  Rep.  513;  White, 
etc.,  Mfg.  Co.  v.  Pettes  Importing  Co  ,  30 
Fed.  Rep.  864;  Wood  v.  Dummsr,  3  Mason 
(U.  S.)  311;  Satigsr  v.  Upton,  qi  U.  S.  56; 
Curran  v.  Arkinsas,  15  How.  (U.  S.)  312; 
Dundas  v.  Bowler,  3  McLean  (U.  S  )  397. 

California.  —  Head  v.  Horn,  18  Cal.  211. 

Connecticut.  —  Savings  Bank  v.  Bates,  8 
Conn.  505. 

Georgia.  —  Milledgeville  Banking  Co.  v. 
Mclntyre  Alliance  Store,  98  Ga.  503;  High- 
tower  v.  Mustian,  8  Ga.  506. 

Illinois.  —  O'Donnell  v.  Illinois  Steel  Co., 
33  HI.  App.  314,  156  111.  624;  Chicago  Title, 
etc..  Co.  v.  Smith,  158  111.  417;  Harts  v.  Brown, 
77  HI.  226;  Ragland  v.  McFall,  137  111.  81. 

Indiana.  —  Park  County  Coal  Co.  v.  Terre 
Haute  Paper  Co.,  129  Ind.  73. 

Iowa.  —  Hallan  v.  Indianola  Hotel  Co., 
56  Iowa  178;  Rollins  v.  Shaver  Wagon,  etc., 
Co.,  80  Iowa  380,  20  Am.  St.  Rep.  427. 
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Kansas.  — Crystal  Salt,  etc.,  Co.  v.  Leckie 
57  Kan.  165. 

Louisiana.  —  U.  S.  v.  U.  S.  Bank,  8  Rob. 
(La  )  262. 

Maine.  —  Appleton  v.  Turnbull,  84  Me.  72. 
Michigan.  —  Lucas  v.  Friant,  ill  Mich.  426. 
Missouri.  —  La  Grange  Butter  Tub  Co.  v. 
National  Bank  of  Commerce,  122  Mo.  154.  43 
Am.  St.  Rep.  558;  Kankakee  Woolen  Mill  Co. 
v.  Kampe,  38  Mo.  App.  229;  Williams  v.  Jack- 
son County  Patrons  of  Husbandry,  23  Mo. 
App.  132;  Roan  v.  Winn,  93  Mo.  503. 

New  Jersey. — This  is  the  present  rule  in 
New  Jeisey,  but  it  was  otherwise  under  for- 
mer statutes.  See  Wilkinson  v.  Bauerle,  41 
N.  J.  Eq.  635. 

New  York.  —  Duncomb  v.  New  York,  etc., 
R.  Co.  84  N.  Y.  190,  88  N.  Y.  1;  French  v. 
Andrews,  81  Hun  (N.  Y.)  272. 

Pennsylvania. — Ashhurst's  Appeal,  60  Pa. 
St.  314;  Johnson  Co.  v.  Miller,  174  Pa.  St.  605, 
52  Am.  St.  Rep.  833. 

Vermont.  —  Whit  well  v.  Warner.  20  Vt.  426. 
Bond  Issue  by  Corporation.  —  It  is  not  a  fraud 
in  stockholders  of  a  company  not  responsible 
for  the  company's  debts  to  ask  the  passage  of 
an  act  to  enable  the  con.pany  to  issue  bonds, 
holding  the  private  properly  of  stockholders 
liable:  and  a  stockholder  may  advance  money 
on  such  bonds,  and  the  transaction  will  be  good 
if  free  from  fraud.  Carter  v.  Neal,  24  Ga.  346, 
71  Am.  Dec.  136. 

2.  See  the  title  Corporations,  vol.  7,  p.  741 
etseq.\  a\soinfra,  thistitle.  General  Assignments 
for  the  Benefit  of  Creditors. 

3.  Marks  v.  Bradley,  69  Miss.  1. 

4.  See  the  title  Assignments  for  the  Bene- 
fit of  Creditors,  vol.  3,  p.  73. 
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conveyances  made  by  an  insolvent,  or  one  in  contemplation  of  insolvency, 
within  a  certain  specified  time  prior  to  the  filing  of  a  petition  by  or  against 
him.1 

(3)  By  Voluntary  Conveyance,  —  in  the  Absence  of  Fraud  a  debtor  has  the  same 
right  to  dispose  of  his  property  by  voluntary  conveyance  that  he  has  to  dis- 
pose of  it  for  a  consideration.* 

It  Is  Not  the  Consideration,  but  the  Intent  with  which  a  conveyance  is  made,  that 
makes  it  good  or  bad  as  against  creditors.  However  valuable  the  considera- 
tion, if  the  conveyance  be  designed  to  delay,  hinder,  or  defraud  creditors,  it 
is  void;  3  and  though  the  conveyance  be  voluntary,  yet  if  it  is  made  with  fair- 
ness and  good  faith,  it  is  unimpeachable.4 

The  Only  Difference  Between  Voluntary  Conveyances  and  Conveyances  upon  Consideration  is, 
that  when  a  consideration  has  passed  fraudulent  intent  must  be  proved  as  a 
distinct  fact,  while  in  a  voluntary  conveyance  the  very  absence  of  a  considera- 
tion may  of  itself  establish  the  intent.5 

c.  To  Compromise  Debts.  —  A  debtor  who  has  a  claim  against  another 
may  compromise  with  his  adversary  in  any  manner  he  thinks  proper,  provid- 
ing the  transaction  be  bona  fide  and  not  intended  to  defraud  creditors.6 

To  Remit  Part  of  Kent  Reserved.  — -  So  if  the  lessor  of  land,  under  an  impression 
that  the  rent  reserved  was  too  much,  originally,  or  because  the  year  had  been 
unfavorable  to  planting,  remits  half  the  rent,  it  cannot  be  assumed  that  the 
transaction  was  fraudulent  as  to  his  creditors,  and  that  the  remission  of  rent 
was  simulated,  or  intended  as  a  gift  to  the  lessee.7 

d.  To  Waive  Equitable  Rights.  —  A  debtor  having  an  equitable  right 
to  become  the  owner  of  property  on  paying  for  it,  may  without  the  consent  of 
his  judgment  creditors  waive  his  equity  and  consent  to  a  sale  of  the  prop- 
erty to  a  third  person.8 

e.  To  Invest  in  a  Homestead.  —  An  insolvent  debtor  having  money 
or  other  personal  property,  which  is  liable  for  his  debts,  can  invest  the  same 
in  a  homestead  and  hold  it  free  from  the  claims  of  creditors.9 

1.  See  the  title  Insolvency  and  Bankruptcy.  render  the  transaction  fraudulent  as  to  credit- 

2.  Jackson  v.  Badger,  109  N.  Y.  632,  15  N.  ors,  and  subject  such  corn  to  execution  subse- 
Y.  St.  Rep.  92.  quently  issued  against  the  agent.    Cool  v. 

3.  See  infra,  this  title,  Bona  Fide  Purchasers  Phillips,  66  111.  216. 

and  Creditors —  What  Constitutes  a  Bona.  Fide  A  voluntary  release  of  securities  held  by  a 

Purchaser  —  Requisites  in  General.  corporation,  is  void  as  to  creditors;  yet  if,  in 

4.  Cadogan  v.  Kennett,  2  Cowp.  432;  Gale  the  settlement  of  mutual  and  conflicting  claims, 
v.  Williamson,  8  M.  &  W.  409;  Worthington  a  corporation  allow  a  debtor  more  than  he  is 
v.  Shipley,  5  Gill  (Md.)  449;  Hamilton  v.  strictly  entitled  to,  that  is  not  of  itself  a  fraud; 
Greenwood,  I  Bay  (S.  Car.)  173,  I  Am.  Dec.  there  must  be  some  device  to  injure  others,  or 
607;  Hunter  v.  Waite,  3  Gratt.  (Va.)  26.  the  act  must  be  so  grossly  extravagant  and 

The  Law  Annuls  Not  Voluntary  Conveyances  as  wasteful  as  10  amount  to  fraud  in  law.  Petrie 

Such,  but  fraudulent  conveyances.    Convey-  v.  Wright,  6  Smed.  &  M.  (Miss.)  647. 

ances  are  not  necessarily  fraudulent  because  7.  Andrews  v.  Jones,  10  .Ala.  400. 

they  are  voluntary,  any  more  than  they  are  8.  Guignard  v.  Aldricb,  10  Rich.  Eq.  (S. 

necessarily  fair  because  made  on  a  valuable  Car.)  253. 

consideration.    O'Daniel  v.  Crawford,  4  Dev.  9.  Right  to  Invest  in  Homestead.  —  Humboldt 

L.  (15  N.  Car.)  197.  First  Nat.  Bank  v.  Glass,  79  Fed.  Rep.  706; 

5.  See  infra,  this  title,  Voluntary  Conveyances.  Reeves  v.  Peterman,  109  Ala.  366;  Kelley  v. 

6.  Right  to  Compromise  Debts. —  Richardson  Connell,  no  Ala.  543;  Meigs  v.  Dibble,  73 
v.  Stewart,  2  S.  &  R.  (Pa.)  84;  Menzel  v.  Ack-  Mich,  roi ;  Bell  v.  Beazley,  18  Tex.  Civ.  App. 
erman,  35  N.  J.  Eq.  34.  See  also  Muirheid  v.  639;  Finn  v.  Krut,  13  Tex.  Civ.  App.  36. 
Smith  35  N.  J.  Eq.  303.  And  see  the  title  Right  to  Purchase  Exempt  Property.  —  An  in- 
Composition  with  Creditors,  vol.  6,  p.  solvent  debtor  who  sells  property  which  is  sub- 
376.  ject  to  levy  on  execution,  and  with  the  proceeds 

Where  the  owner  of  an  elevator  had  money  immediately  purchases  exempt  property,  will 

advanced  to  him  by  a  third  party,  with  which  be  presumed  to  have  done  so  with  intent  to 

to  buy  and  hold  for  such  party  a  lot  of  corn,  hinder,  delay,  or  defraud  his  creditors;  but  the 

the  fact  that  such  agent  received  corn  in  pay-  property  so  purchased  does  not  for  that  reason 

ment  of  debts  due  him,  as  a  means  of  collecting  cease  to  be  exempt.    The  only  remedy  of  the 

the  same,  and  for  that  purpose  paid  more  than  creditors  is  by  attacking  the  sale  of  the  non- 

the  market  value,  but  only  charged  his  princi  exempt  property.    Comstock  v.   Bechtel,  63 

pal  with  the  market  value,  will  not  necessarily  Wis.  656. 
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Removing  Incumbrances  from  Homestead.  —  So  if  there  be  a  mortgage  or  other  lien 
upon  the  homestead,  it  has  been  held  that  the  debtor  may  lawfully  remove  it 
by  assigning  his  personal  property  in  satisfaction  of  the  debt  constituting  the 
incumbrance,1  but  it  has  been  held  otherwise  in  some  jurisdictions.2 

/.  To  Pay  Premiums  for  Life  Insurance.  — A  debtor,  though  insolv- 
ent, may,  it  seems,  in  good  faith  appropriate  a  reasonable  portion  of  his  earn- 
ings to  the  payment  of  premiums  for  life  insurance  in  favor  of  his  wife  and 
family,  which  shall  be  free  from  the  claims  of  his  creditors.3  But  it  has  been 
held  that  good  faith  requires  that  the  amount  of  the  policy  ought  to  be  no 
more  than  will  be  sufficient  to  enable  the  wife,  in  the  event  of  the  husband's 
death,  by  the  exercise  of' proper  prudence  and  economy  to  support  herself 
and  family  and  to  afford  her  children  opportunity  to  secure  a  reasonable 
education.4 

Statutes  Regulating  Amount  of  Premium.  —  In  some  of  the  states  statutes  have 
been  passed  limiting  the  amount  which  a  debtor  may  so  abstract  from  his 
earnings  in  the  payment  of  premiums.5 

3.  Obligation  as  Quasi  Trustee  for  Creditors  —  a.  Duty  to  Exercise  GOod 
Faith.  —  Having  discussed  the  dominion  which  a  debtor  has  over  his  prop- 
erty, arising  from  his  primary  relation  to  it  as  owner,  there  now  remains  to  be 
considered  his  obligation  in  respect  to  it  arising  from  his  secondary  relation 
as  quasi-trustee,  for  his  creditors.  This  relation  arises  from  the  tacit  condition 
annexed  to  the  creation  of  every  debt,  that  the  debtor  has  done  and  will  do 
no  illegal  act  to  defeat  its  collection.6 

b.  What  Constitutes  Bad  Faith  —  (i)  In  Respect  to  Existing  Credit- 
ors—  (a)  Intent  to  Defeat  Collection  of  Debt.  —  As  a  consequence  of  this  relation,  if 
a  debtor  makes  a  voluntary  conveyance,  sale,  or  assignment  of  his  property, 
with  intent  to  defeat  the  collection  of  his  obligations,  the  transaction  is 
fraudulent,  without  regard  to  the  meritorious  object  of  the  donation,  the 


1.  Right  to  Use  Personal  Property  to  Remove 
Incumbrance  from  Homestead.  —  It  is  no  fraud 
upon  a  debtor's  creditors  for  him  to  assign  his 
stock  of  goods  in  satisfaction  of  a  debt  secured 
by  a  mortgage  on  his  homestead.  The  credit- 
ors have  no  claim  upon  the  homestead;  no 
right  to  be  subrogated  to  the  mortgagee's  lien 
on  it,  or  to  require  the  mortgagee  to  ethaust 
its  proceeds  for  his  debt  before  coming  upon 
the  general  assets  of  the  debtor  accessible  to 
all  creditors.  One  may  mortgage  his  home- 
stead, but  he  does  not  thereby  abandon  it  to 
other  creditors  to  be  taken  for  their  debts, 
either  directly  or  bv  subrogation.  Flask  v. 
Tindall,  39  Ark.  571. 

The  fact  that  a  bona  fide  creditor  who  has  a 
mortgage  upon  the  homestead  of  his  debtor, 
which,  under  the  law,  is  exempt  from  execu- 
tion, releases  such  mortgage  and  takes  a  chat- 
tel mortgage  upon  the  debtor's  stock  of  mer- 
chandise, will  not  render  the  transaction  a 
fraudulent  one,  although  its  effect  is  to 
prevent  other  creditors  from  realizing  on 
their  claims.  Bradley  v.  Gotzian,  12  Wash. 
7i- 

2.  Contra.  —  In  Riddell  v.  Shirley,  5  Cal.  488, 
a  debtor  in  embarrassed  circumstances  made 
a  sale  of  certain  personal  property  for  the  pur- 
pose of  raising  funds  with  which  to  discharge 
certain  debts,  which  were  a  lien  upon  his 
homestead,  for  the  purpose  of  saving  it  to  him- 
self—  of  all  which  the  purchaser  had  full 
knowledge  at  the  time  of  his  purchase.  It 
was  held  that  it  was  a  transaction  calculated 
to  hinder,  delay,  or  defraud  creditors,  and 
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therefore  the  property  was  liable,  in  the  hands 
of  the  purchaser,  for  the  debts  of  his  vendor. 
See  also  Bishop  v.  Hubbard,  23  Cal.  514,  83 
Am.  Dec.  132. 

3.  Right  of  Debtor  to  Insure  Life  for  Benefit  of 
Wife.  —  Central  Bank  v.  Hume,  128  U.  S.  195; 
Pence  v.  Makepeace,  65  Ind.  345;  Johnson  v. 
Alexander,  125  Ind.  575;  State  v.  Tomlinson, 
16  Ind.  App.  662;  Adler,  etc.,  Clothing  Co.  v. 
Hellman,  55  Neb.  266.  See  also  McCutcheon's 
Appeal,  99  Pa.  St.  133. 

Contra.  —  Fearn  v.  Ward,  80  Ala.  555. 

Where  the  Debtor  Is  Not  Insolvent  he  may  in- 
vest a  sum  of  money  in  a  paid-up  policy  of 
insurance  for  the  benefit  of  his  wife  and  chil- 
dren, if  the  amount  so  withdrawn  does  not 
affect  his  credit  nor  materially  imtiair  his 
ability  to  pay.  Hise  v.  Hartford  L.  Ins.  Co., 
90  Ky.  101,  29  Am.  St.  Rep.  358. 

4.  Stokes  v.  Coffey.  8  Bush  (Ky.)  533. 

5.  Bates's  Annot.  Stat.  Ohio  (1897),  §  3628; 
Loper  v.  Paxton,  48  Ohio  St.  266;  Wise.  (S.  & 
V.)  Ann.  St.,  §  2347. 

In  Merchants,  etc.,  Transp.  Co.  v.  Borland, 
53  N.  J.  Eq.  282,  it  was  held  that  there  was 
nothing  in  the  New  Jersey  statute  of  1851,  as 
amended  by  the  Act  of  1871,  which  indicated 
an  intention  to  enable'the  husband  to  set  aside 
a  portion  of  his  property  or  income  for  the  use 
of  his  wife  as  against  his  creditors,  but  merely 
that  authority  is  given  to  the  wife  to  procure 
the  policy  and  pay  the  premiums  on  it. 

6.  Marcy  v.  Clark,  17  Mass.  330;  Seymour 
v.  Wilson,  19  N.  Y.  417;  Candee  v.  Lord,  2  N. 
Y.  269,  51  Am.  Dec.  294. 
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adequacy  of  the  consideration,  or  the  validity  of  the  debt  intended  to  be  paid 
or  secured.1 

(b)  Intent  to  Hinder  or  Delay  Creditors.  —  But  in  order  to  render  a  deed  fraudu- 
lent, it  is  not  necessary  that  the  debtor  should  intend  to  entirely  defeat  the 
creditor  in  the  collection  of  his  claim.  Creditors  are  entitled  not  only  to  be 
paid,  but  to  be  paid  as  their  claims  accrue,  and  a  debtor  has  no  more  right  to 
postpone  payment  simply  for  his  own  advantage,  than  to  defeat  it  altogether.* 
A  purpose  to  hinder  and  delay  a  creditor  is  therefore  fraudulent,  although  the 
debtor  may  honestly  intend  that  all  his  debts  shall  ultimately  be  paid.3 


1.  Intent  to  Defeat  Collection  of  Debt.  —  Boies 
u.  Henney,  32  ill.  130;  Young  v.  Ward,  115 
111.  264;  Grieb  v.  Caraker,  6q  111.  App.  236; 
Wright  v.  Brandis,  I  Ind.  336;  Diefendorf 
v.  Oliver,  8  Kan.  365;  St.  Johns  First  Nat. 
Bank  v.  Tyler,  55  Mich.  297;  Munson  v. 
Arnold,  55  Mich.  134;  Hathaway  v.  Brown,  18 
Minn.  414  Heroy  v.  Kerr,  2  Abb.  App.  Dec. 
(N.  Y.)  359;  Drum  v.  Painter,  27  Pa.  St.  148; 
David  v.  BircharJ,  53  Wis.  492. 

2.  Intention  to  Hinder  or  Delay  —  Alabama.  — 
Borland  v.  Mayo,  8  Ala.  104. 

Georgia.  —  Planters,  etc.,  Bank  v.  Willeo  Cot- 
ton Mills,  60  Ga.  168. 

Illinois.  —  Phelps  v.  Curts,  80  111.  109;  Dun- 
away  v.  Robertson,  95  111.  419;  Gardner  v. 
Commercial  Nat.  Bank,  95  111.  298;  Lawson  v. 
Funk,  108  III.  502. 

Iowa.  —  Davenport  v.  Cummings,  15  Iowa 
2ig;  McCreary  v.  Skinner,  75  Iowa  411. 

Kentucky.  —  Ward  v.  Trotter,  3  T.  B.  Mon. 
(Ky.)  1;  Vernon  v.  Morton,  8  Dana  (Ky.)  247. 

Massachusetts.  —  Kimball  v.  Thompson,  4 
Cush.  (Mass.)  441,  50  Am.  Dec.  799. 

Michigan. — Cutcheon  v.  Buchanan,  88 
Mich.  594. 

Minnesota. — Burt  v.  McKinstry,  4  Minn.  204, 
77  Am.  Dec.  507;  Gere  v.  Murray,  6  Minn.  305. 

Missouri.  —  B  jrgert  v.  Borchert,  59  Mo.  80; 
Crow  v.  Beardsley,  68  Mo.  435;  State  v. 
Nauert,  2  Mo.  App.  295;  Cordes  v.  Straszer,  8 
Mo.  App.  61;  Stale  v.  Mueller,  10  Mo.  App. 
87;  Fink  v.  Algermissen,  25  Mo.  App.  186. 

New  York.  —  Van  Nest  v.  Yoe,  I  Sandf.  Ch. 
(N.  Y.)  4;  Planck  v.  Schermerhorn,  3  Barb. 
Ch.  (N.  YO644;  Nicholson  v.  Leavitt,  6  N.  Y. 
510,  57  Am.  Dec.  499;  Burdick  v.  Post,  12 
Barb.  (N.  Y.)  172;  Read  v.  Worthington,  9 
Bosw.  (N.  Y.)  617;  Buell  v.  Rope,  6  N.  Y. 
App.  Div.  113;  Young  v.  Heermans,  66  N.  Y. 
374;  Pitts  v.  Lighthall,  62  Hun  (N.  Y.)  618, 
16  N.  Y.  Supp.  627. 

Ohio.  —  Hoffman  v.  Mackall,  5  Ohio  St.  124. 

Oregon. — Sabin  v.  Columbia  Fuel  Co.,  25 
Oregon  15.  42  Am.  St.  Rep.  756. 

Pennsylvania.  —  Kepner  v.  Burkhart,  5  Pa. 
St.  47S. 

Rhode  Island.  —  Gardners.  Commercial  Nat. 
Bank,  13  R.  I.  155. 

Texas.  —  Linn  v.  Wright,  18  Tex.  317,  70 
Am.  Dec.  282;  Ellis  v.  Valentine,  65  Tex.  532. 

Virginia.  —  Quarles  v.  Kerr,  14  Gratt. 
(Va.)  48. 

Wisconsin.  —  Pilling  v.  Otis,  13  Wis.  495. 

In  Nicholson  v.  Leavitt,  6  N.  Y.  510,  it  was 
argued  that  an  "  intent  to  hinder  and  delay 
creditors,  there  being  no  intent  to  defraud 
them,  will  not  make  an  assignment  illegal;  a 
positive  intent  to  defraud  must  exist;"  but  the 
court,  by  Gardiner,  J.,  said:  "  The  answer  to 
this  suggestion  is,  that  a  positive  intent  to  de- 


fraud always,  does  exist,  where  the  induce- 
ment to  the  trust  is  to  hinder  and  delay  cred- 
itors, since  the  right  of  a  creditor  to  receive 
his  demand  when  due  is  as  absolute  as  the 
right  to  receive  it  all.  It  has  always  been  un- 
derstood, that  where  an  individual  has  in- 
curred an  obligation  to  pay  money,  the  time 
of  payment  was  an  essential  part  of  the  con- 
tract; that  when  it  arrived,  the  law  demanded 
an  immediate  appropriation  by  the  debtor,  of 
his  property,  in  discharge  of  his  liability,  and 
if  he  failed,  would  itself,  by  its  own  process, 
compel  a  performance  of  the  duty." 

The  Distinction  Between  a  Mere  Intent  to  Hin- 
der and  Delay  Creditors  and  the  Intent  to  Defraud 
Them  must  not  be  confounded.  Ihe  statute 
clearly  recognizes  this  distinction  and  makes 
void  all  conveyances  made  "  with  intent  to 
hinder,  delay,  or  defraud  "  creditors.  This 
language  implies  that  the  intent  to  defraud  is 
something  distinct  from  the  mere  intent  to  de- 
lay, and  it  is  frequently  the  case  that  debtors 
with  an  honest  intention  to  pay  their  creditors 
in  the  end,  make  some  shift  or  transfer  merely 
to  gain  time.    Pilling  v.  Otis,  13  Wis.  495. 

Words  "  Hinder  "  and  "  Delay  "  Are  Synonymoui. 
—  In  Read  v.  Worthington,  9  Bosw.  (N.  Y.) 
617,  Robertson,  J.,  says:  "It  has  also  been 
assumed  that  the  defendants,  although  deny- 
ing the  charge  in  the  complaint,  that  the 
assignment  in  question  was  made  with  intent 
to  hinder  and  defraud  creditors,  do  not  deny 
the  charge  that  it  was  made  with  intent  to 
delay  them,  and  this  is  founded  upon  some 
supposed  distinction  between  delaying  and 
hindering.  I  should  suppose  a  person  who 
was  hindered  was  effectually  delayed ;  nor  do 
I  see  how  a  man  can  be  delayed  without  being 
hindered.  To  hinder  any  one  in  his  course, 
is,  necessarily,  to  delay  him.  Not  being  able 
to  perceive  the  distinction,  I  must  hold  that 
none  exists.  Many  such  pleonasms  are  to  be 
found  in  old  English  statutes,  where  they  are 
introduced  for  caution's  sake,  more  than  with 
any  precise  idea  as  to  what  they  were  in- 
tended to  effect." 

The  Ohio  Statute  omits  the  words  "  hinder 
and  delay."  But  in  Hoffman  v.  Mackall,  5 
Ohio  St.  124,  the  court  said  that  it  was  not 
aware  that  this  difference  of  phraseology  was 
the  foundation  of  any  material  distinction  in 
legal  effect  bettveen  the  English  statute  and 
that  of  Ohio.  That  hindering  and  delaying  of 
a  creditor  which  would  bring  an  assignment 
within  the  operation  of  the  statute  of  England, 
would,  it  was  apprehended,  constitute  a  fraud 
under  the  statute  of  Ohio. 

3.  Intention  to  Pay  Creditors  Ultimately  Will 
Not  Excuse  Delay.  —  A  conveyance  of  personal 
property,  by  a  debtor  in  embarrassed  circum- 
stances, for  the  purpose  (known  to  the  pur- 
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Appropriation  of  Security.  —  Thus  while,  as  has  been  shown,  a  debtor  may 
secure  the  debt  of  his  creditor,  though  other  creditors  are  p6stponed  thereby, 
he  cannot  cover  a  much  larger  amount  of  property  than  will  satisfy  such  debt 
and  postpone  for  an  unreasonable  time  its  appropriation.  Other  creditors 
have  a  right  to  the  appropriation  to  the  payment  of  their  debts  of  all  the 
property  which  may  be  included  in  such  deed  over  and  above  that  which  may 
be  necessary  to  satisfy  the  debt  secured  by  the  deed,  and  if  in  the  deed  it  be 
stipulated  that  the  sale  of  the  property  shall  be  postponed  for  several  years, 
all  other  creditors  are  of  necessity  delayed  until  the  expiration  of  that  time 
should  the  deed  be  permitted  to  stand.1 

Preventing  Sacrifice  of  Property.  —  Whether  the  delay  consequent  upon  a  con- 
veyance by  an  embarrassed  debtor,  to  prevent  a  sacrifice  of  his  property,  ren- 
ders the  conveyance  invalid  or  not,  depends  upon  the  purpose  with  which  the 
sacrifice  is  sought  to  be  avoided.  If  for  the  sole  purpose  of  giving  his  credit- 
ors the  benefit  of  his  property,  which  in  case  of  a  sacrifice  they  would  not  be 
likely  to  obtain  to  the  same  extent,  this  is  an  honest  purpose  and  will  not 
invalidate  the  deed,2  but  if  the  sacrifice  is  sought  to  be  avoided  for  the  pur- 
pose of  enabling  the  debtor  to  reap  a  greater  benefit  for  himself,  the  purpose 
is  fraudulent  and  the  conveyance  is  void.3 

Forbearance.  —  A  mortgage  executed  to  a  creditor,  as  security  for  his  debt,  is 
not  rendered  fraudulent  by  an  agreement  by  the  creditor  thus  prefeired  to 
give  indulgence  to  the  debtor  either  in  the  time  or  manner  of  payment.4 

(c)  Conveyance  for  Benefit  of  Grantor  —  aa.  In  General.  —  Although  fraud  against 
creditors  may  sometimes  arise  from  an  act  purposely  directed  against  them,  it 


chaser)  of  securing  the  same  from  attachment, 
is  void  as  against  creditors,  although  the 
debtor,  at  the  time,  believes  that  such  convey- 
ance is  for  the  benefit  of  his  creditors,  and 
may  intend  that  his  creditors  shall  ultimately 
be  paid.  Kimball  v.  Thompson,  4  Cush. 
(Mass.)  441,  50  Am.  Dec.  799. 

A  mortgage  designed  and  made  for  the  ben- 
efit of  the  mortgagor,  and  to  enable  him  to 
continue  in  business  by  placing  his  property 
beyond  the  reach  of  legal  process,  is  void  as 
to  creditors,  although  it  may  be  intended  in 
good  faith  for  the  ultimate  benefit  of  all  the 
creditors  by  preventing  a  sacrifice  of  the  prop- 
erty. Sabin  v.  Columbia  Fuel  Co.,  25  Ore- 
gon 15,  42  Am.  St.  Rep.  756. 

If  a  debtor  in  failing  circumstances  makes 
a  transfer  of  his  property,  which  is  intended 
by  both  the  vendor  and  vendee  to  prevent 
what  they  consider  a  sacrifice  by  sale  under 
execution,  and  thus  enable  the  vendor  after- 
wards to  give  a  preference  to  his  own  proper 
creditors  over  those  to  whom  he  was  liable  as 
a  surety,  such  a  transaction  is  a  fraud  upon 
the  creditors  who  are  hindered  or  delayed  in 
the  collection  of  their  demands.  Borland  v. 
Mayo,  8  Ala.  104.. 

Duration  of  Delay  Not  Material.  —  The  hin- 
drance or  delay  of  creditors  is  reprobated  by 
the  statute  without  regard  to  the  duration  of 
the  hindrance  or  delay.  Quarles  v.  Kerr,  14 
Gratt.  (Va.)48. 

The  word  "  delay  "  has  reference  not  merely 
to  a  question  of  time,  but  to  the  interposition 
of  obstacles  in  the  way  of  creditors  with  the 
fraudulent  intent  to  hinder  and  delay.  Linn 
v.  Wright,  18  Tex.  317,  70  Am.  Dec.  282. 

1.  Appropriation  of  Security.  —  Petlibone  v. 
Byrne,  97  Mich.  85;  Oli ver-Finnie  Grocer  Co. 
v.  Miller,  53  Mo.  App.  107;  Bennett  v.  Union 


Bank,  5  Humph.  (Tenn.)  612;  Hartman  v. 
Allen,  9  Lea  (Tenn.)  657;  Clafiin  v.  Foley,  22 
W.  Va.  434- 

A  deed  of  trust  executed  by  an  insolvent 
debtor,  conveying  all  his  property  in  trust  to 
secuie  the  payment  of  a  portion  of  his  debts 
then  past  due,  leaving  other  creditors  unpro- 
vided for,  and  stipulating  that  the  grantor 
should  retain  the  possession  of  all  the  prop- 
erty until  the  law  day  of  the  deed,  and  for 
such  longer  period  as  the  sale  might  be  post- 
poned by  the  secured  creditors,  and  that  the 
surplus  after  paying  the  secured  debts  and 
expenses  should  be  refunded  to  him,  is 
fraudulent  and  void  in  law  as  against  the  un- 
secured creditors.  Montgomery  v.  Kirksey, 
26  Ala.  172. 

2.  Preventing  Sacrifice  of  Property.  —  Angell  v. 
Rosenbury,  12  Mich.  241;  Pochel  Read,  20 
N.  Y.  App.  Div.  208;  National  Hudson  River 
Bank  v.  Chaskin,  28  N.  Y.  App.  Div.  311. 

A  recital  in  a  deed  of  trust,  that  some  of  the 
grantor's  creditors  were  urging  the  collection 
of  their  debts  at  a  time  when  there  was  a  great 
pressure  in  the  money  market,  and  that  his 
property,  if  sold  at  a  more  favorable  period, 
would  be  more  than  enough  to  pay  off  all  his 
debts,  is  but  a  statement  of  the  reasons  which 
induced  him  to  make  the  deed,  and  does  not 
render  it  fraudulent  on  its  face.  Shackelford 
v.  Planters,  etc.,  Bank,  22  Ala.  238. 

3.  German  Ins.  Bank  v.  Nunes,  80  Ky.  334; 
Ward  v.  Trotter,  3  T.  B.  Mon.  (Ky.)  1;  Gere  v. 
Murray,  6  Minn.  305. 

4.  U.  S.  National  Bank  v.  Westervelt,  55 
Neb.  424;  Harshaw  v.  Woodfin,  64  N.  Car. 
568;  Sanders  v.  Main,  12  Wash.  665. 

A  Stipulation  in  a  Confession  of  Judgment  that 
no  execution  shall  issue  thereon  within  a  time 
specified  is  not  such  a  reservation  for  the  bene* 
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is  more  often  a  consequence  of  an  effort  of  the  debtor  to  benefit  himself.  But 
as  the  effect  is  the  same,  the  precise  intention  is  immaterial.  The  law- 
requires  a  man  to  devote  the  whole  of  his  property,  with  some  trivial  excep- 
tions, fairly  to  the  discharge  of  his  obligations,  and  will  not  permit  any  sub- 
terfuge or  device  by  which  the  debtor's  means  are  diverted  from  this  purpose 
and  appropriated  to  his  own  use.1  Any  disposition  of  his  property  by  a 
debtor,  with  the  intention  of  securing  the  use  or  benefit  of  it  to  himself  or 
family,  is  fraudulent  and  void,  if  by  reason  of  such  disposition  creditors  are 
in  any  manner  hindered,  delayed,  or  defrauded  in  the  collection  of  their 
demands.2 

Future  Support  of  Grantor.  —  Consequently,  a  conveyance  of  property  by  an 
insolvent  or  embarrassed  debtor,  upon  consideration  of  his  future  support  by 
the  grantee,  is  fraudulent  and  void  as  against  existing  creditors.3 


fit  of  the  debtor  as  impairs  the  rights  of  other 
creditors,  and  does  not  vitiate  the  judgment. 
Merchants'  Nat.  Bank  v.  Newton  Cotton  Mills, 
115  N.  Car.  507. 

1.  Annis  v.  Bonar,  86  111.  128;  Stovall  v. 
Farmer's,  etc.,  Bank,  8  Smed.  &  M.  (Miss.) 
306,  47  Am.  Dec.  85;  Fullerton  v.  Viall,  (Ct. 
App  )  42  How.  Pr.  (N.  Y.)  294;  Hancock  v. 
Horan,  15  Tex.  507. 

2.  Conveyances  for  Benefit  of  Debtor  —  Alabama. 
—  Lockhart  v.  Wyatt,  10  Ala.  231,  44  Am. 
Dec.  48  c;  Stokes  v.  Jones,  18  Ala.  734;  Henry 
v.  Murphy,  54  Ala.  246.  • 

Maine.  —  Bike  v.  Bacon,  21  Me.  280,  38  Am. 
Dec.  250. 

Maryland.  —  Green  v.  Trieber,  3  Md.  II. 

Massachusetts.  —  Harris  v.  Sumner,  2  Pick. 
(Mass.)  129. 

Michigan.  —  Wisner  v.  Farnham,  2  Mich. 
472. 

Mississippi.  —  Harney  v.  Pack,  4  Smed.  & 
M.  (Miss  )  229;  Arthur  v.  Commercial,  etc.. 
Bank,  9  Smed.  &  M.  (Miss.)  394,  48  Am.  Dec. 
719. 

New  York.  —  Hyslop  v.  Clarke,  14  Johns.  (N. 
Y.)  458. 

North  Carolina.  —  Boone  v.  Hardie,  87  N. 
Car.  72;  I.eadman  v.  Harris,  3  Dev.  L.  (14  N. 
Car.)  144;  Hafner  v.  Irwin,  1  Ired.  L.  (23 
N.  Car  )  490. 

Ohio.  —  Berry  v.  Haas,  5  Ohio  Cir.  Dec.  48. 

Tennessee.  —  Gait  v.  Dibrell,  10  Yerg.  (Tenn.) 
146. 

Virginia. —  Rucker  v.  Moss,  84  Va.  634; 
Hughes  v.  Epling,  93  Va.  424. 

West  Virginia.  —  Livesay  v.  Beard,  22  W. 
Va.  585. 

Texas.  —  Donnebaum   v.  Tinsley,  54  Tex. 

362. 

Conveyance  to  Make  Provision  for  Wife.  —  If  a 

debtor,  unable  to  pay  his  debts,  in  contempla- 
tion of  approaching  death  makes  provision 
for  his  wife  by  a  sale  of  a  portion  of  his  prop- 
erty for  that  purpose,  such  sale  is  illegal  and 
void  as  to  creditors.  And  if  the  purchaser, 
having  knowledge  of  the  facts,  agrees  to  pay 
bona  fide  debts  with  a  part  of  the  property, 
this  will  not  alter  the  character  of  the  transac- 
tion.   Welcome  v.  Batchelder,  23  Me.  85. 

3.  Future  Support  of  Grantor  —  Alabama. — 
Richards  v.  Hazzard,  1  Stew.  &  P.  (Ala.)  139; 
Green  v.  Branch  Bank,  33  Ala.  643. 

Georgia.  —  Park  v.  Battey,  80  Ga.  353. 
Illinois.  —  Davidson  v.  Burke,  143  111.  139,  36 
Am.  St.  Rep.  367;  Harting  v.  Jockers,  31  111. 


App.  67;  Funk  v.  Lawson,  12  111.  App.  229; 
Vanston  v.  Davidson,  41  111.  App.  646;  Tyler 
v.  Tyler,  126  111.  525,  9  Am.  St.  Rep.  642; 
Truitt  v.  Griffin,  61  111.  26;  Annis  v.  Bonar,  86 
111.  128;  Power  v.  Alston,  93  111.  587;  Mitchell 
v.  Sawyer,  115  111.  650;  Davidson  v.  Burke, 
143  111.  139,  36  Am.  St.  Rep.  367;  Lawson  v. 
Funk,  108  111.  502. 

Indiana.  —  Tyner  v.  Somerville,  I  Ind. 
175- 

Kansas.  —  Pettyjohn  v.  Newhart,  7  Kan. 
App.  64. 

Kentucky.  —  Hawkins  v.  Moffitt,  10  B.  Mon. 
(Ky.)  81;  Marshall  v.  Strange,  (Ky.  1888)  9  S. 
W.  Rep.  250. 

Maine.  —  Clark  v.  French,  23  Me.  221,  39 
Am.  Dec.  618:  Rollins  v.  Mooers,  25  Me.  192; 
Hapgood  v.  Fisher,  34  Me.  407;  Webster  v. 
Withey,  25  Me.  326;  Egery  v.  Johnson,  70  Me. 
258. 

Maryland.  —  Green  v.  Trieber,  3  Md.  11. 

Massachusetts.  —  Harris  v.  Sumner,  2  Pick. 
(Mass.)  129. 

Michigan.  —  Rynearson  v.  Turner,  52  Mich. 
7;  Farrand  v.  Caton,  6q  Mich.  235. 

Mississippi.  —  Henderson  v.  Downing,  24 
Miss.  106;  Wooten  v.  Clark,  23  Miss.  75. 

New  Hampshire.  —  Smith  v.  Smith,  11  N.  H. 
459- 

ATew  Jersey.  —  Ridgway  v.  English,  22  N.  J. 
L.  409. 

New  York.  —  Mullenneaux  v.  Terwilliger, 
(Supm.  Ct.  Gen.  T.)  3  N.  Y.  Supp.  442.  50  Hun 
(N.  Y.)  526;  Jackson  v.  Brush,  20  Johns.  (N.  Y.) 
5;  Townsend  v.  Bumpus.  29  N.  Y.  App.  Div. 
122;  Kain  v.  Larkin,  4  N.  Y.  App.  Div.  209; 
Todd  v.  Monell,  19  Hun  (N.  Y.)  362;  Robinson 
v.  Stewart,  10  N.  Y.  189;  Goodrich  v.  Downs, 
6  Hill  (N.  Y.)  438;  Barney  v.  Griffin,  2  N.  Y. 
365;  Coleman  v.  Burr,  93  N.  Y.  17,  45  Am. 
Rep.  160;  Van  Wvck  v.  Seward,  18  Wend. 
(N.  Y.)  375. 

Ohio.  —  Krider  v.  Koons,  5  Ohio  Cir.  Ct. 
221,  3  Ohio  Cir.  Dec.  110. 

Oregon.  —  Dowell  v.  Applegate,  15  Fed.  Rep. 
419. 

Pennsylvania.  —  M'Allister  v.  Marshall,  6 
Binn.  (Pa.)  338,  6  Am.  Dec.  458;  Johnson  v. 
Harvey,  2  P.  &  W.  (Pa.)  82;  Miner  v.  Warner, 
2  Grant  Cas.  (Pa.)  448;  Geiger  v.  Welsh,  1 
Rawle  (Pa.)  349. 

Vermont. — Crane  v.  Stickles,  15  Vt.  252; 
Briggs  -■.  Beach,  18  Vt.  115;  Stanley  v.  Rob- 
bins,  36  Vt.  422;  Woodward  v.  Wyman,  53  Vt. 
645;  Pease  v.  Shirlock,  63  Vt.  622. 
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bb.  Conveyances  in  Trust  —  (ad)  Declared  Trusts.  —  For  the  same  reason  a  debtor 
cannot  convey  his  property  in  trust  for  himself,  and  by  such  transfer  defeat 
the  rights  or  remedies  of  his  creditors.  All  conveyances  for  the  use  of  the 
grantor  are  fraudulent  and  void  against  creditors  and  others  having  just  claims 
upon  the  grantor  or  upon  the  property  conveyed.1 

(bb)  Secret  Trusts.  —  And  it  is  immaterial  whether  the  trust  is  expressed  and 
appears  upon  the  face  of  the  deed  or  is  implied  by  extrinsic  circumstances.8 
Such  trusts  are  proved  to  exist  where  the  conveyance  is  absolute  on  its  face, 
but  with  an  agreement,  either  verbal  or  in  writing,  for  a  reconveyance  upon 
same  terms,  or  where,  upon  an  absolute  sale  of  chattels,  the  use  and  posses- 
sion are  retained  by  the  vendor;  or  where,  in  an  assignment  in  trust  for  the 


Wisconsin.  —  Severin  v.  Rueckerick,  62  Wis. 
1;  Faber  v.  Matz,  86  Wis.  370. 

A  stipulation  in  a  deed  of  trust  that  the 
family  expenses  of  the  grantor  shall  be  paid 
out  of  the  product  of  the  property  conveyed 
before  payment  of  any  part  of  the  debts  ren- 
ders the  deed  void.  Henderson  v.  Downing, 
24  Miss.  106. 

A  conveyance  of  his  farm,  by  a  person  in- 
debted, in  consideration  of  a  promissory  note 
for  half  of  the  value,  and  a  bond  with  a  con- 
dition for  the  maintenance  of  the  grantor  dur- 
ing life  for  the  residue,  is  fraudulent  and  void 
against  creditors  whose  demands  existed  at  the 
time  of  the  conveyance,  unless  property  is  re- 
tained sufficient  for  the  payment  of  his  debts, 
upon  which  creditors  may  levy.  Smith  v. 
Smith,  11  N.  H.  459. 

When  Support  Has  Been  Furnished.  —  A  con- 
veyance of  property,  upon  consideration  that 
the  grantee  furnish  means  for  the  support  of 
the  gra'ntor,  if  made  in  good  faith,  will  not 
be  avoided  at  the  instance  of  a  creditor  who 
has  delayed  for  such  a  length  of  time  to  at- 
tack the  deed,  that  the  support  furnished  has 
equaled  the  value  of  the  property.  Darling 
v.  Ricker,  68  Vt.  471;  Smith  v.  Pierce,  65  Vt. 
200;  Hisle  v.  Rudasill.  89  Va.  519. 

1.  Trust  for  the  Use  of  the  Grantor  —  Arkansas. 
—  Baldwin  v.  Johnston,  8  Ark.  261. 

Idaho.  —  Johnson  v.  Sage  (Idaho  1896)  44 
Pac.  Rep.  641. 

Ketitucky. —  Byrd  v.  Bradley,  2  B.  Mon. 
<Ky.)  239. 

Maine.  —  Hamlin  v.  Bridge,  24  Me.  145. 
Massachusetts.  —  Hills  v.  Eliot,  12  Mass.  26. 
New  Hampshire.  —  Coolidge  v.  Melvin,  42 
N.  H.  510. 

New  York.  —  Delaney  v.  Valentine,  80  Hun 
<N.  Y.)  476;  Vilas  Nat.  Bank  v.  Newton,  25 
N.  Y.  App.  Div.  62;  Mackie  v.  Cairns,  Hopk. 
<N.  Y.)  373- 

North  Carolina.  —  Kissam  v.  Edmundson,  1 
Ired.  Eq.  (36  N.  Car.)  1S0. 

Pennsylvania.  —  Patrick  v.  Smith,  2  Pa. 
Super.  Ct.  113;  Shaffer  v.  Watkins,  7  W.  &  S. 
<Pa.)  219;  Mackason's  Appeal,  42  Pa.  St.  330, 
82  Am.  Dec.  517;  Ghormley  v.  Smiih,  139  Pa. 
St.  584,  23  Am.  St.  Rep.  215. 

Vermont.  —  Thayer  v.  Thayer,  14  Vt.  107; 
Crane  v.  Stickles,  15  Vt.  252;  Jones  v.  Spear,  21 
Vt.  426. 

Virginia.  —  Hatcher  v.  Crews,  78  Va.  460; 
Burton  v.  Mill,  78  Va.  468. 

Wisconsin.  —  Faber  v.  Matz,  86  Wis.  370. 

The  Principle  that  a  Trust  Estate  Cannot  Le- 
gally Exist  Without  a  Declaration  in  Writing 
signed  by  the  person  holding  the  legal  estate 


does  not  apply  to  secret  trusts  and  confidences, 
created  for  the  purpose  of  defeating  or  delay- 
ing creditors,  which  may  always  be  proved  by 
parol;  and  when  so  proved  will  defeat  the  for 
mal  transactions  which  may  have  been  adopted 
for  such  purposes  by  the  parties.  Hills  v. 
Eliot,  12  Mass.  26. 

2.  Secret  Trust  for  Benefit  of  Debtor  —  United 
States.  —  Ries  v.  Rowland,  4  McCrary  (U.  S.) 
85;  Lukins  v.  Aird,  6  Wall.  (U.  S.)  79;  Yard- 
ley  v.  Sibbs,  84  Fed.  Rep.  531. 

Alabama. — Jordan  v.  Collins,  107  Ala.  572; 
Birmingham  Dry  Goods  Co.  v.  Roden,  110 
Ala.  511;  Jordan  v.  Collins,  107  Ala.  572. 
Florida.  —  Neubert  v.  Massman,  37  Fla.  91. 
Illinois.  —  Mitchell  v.  Sawyer,  115  111.  650; 
Kittredge  v.  Slack,  67  111.  App.  128;  Bostwick 
v.  Blake,  145  111.  85;  Perisho  v.  Quinn,  52  111. 
App.  102;  Beidler  v.  Crane,  135  111.  92,  25  Am. 
St.  Rep.  349;  Hutchinson  Nat.  Bank  v.  Crow, 
56  111.  App.  558. 

Indiana. — Caldwell  v.  Williams,  I  Ind.  405; 
Hirsch  v.  Norton,  115  Ind.  341. 

Iowa.  —  Strong  v.  Lawrence,  58  Iowa  55. 
Kansas.  —  Manley  v.  Larkin,  59  Kan.  528. 
Kentucky.  — White  v.  Graves,  7  J.  J.  Marsh. 
(Ky.)  523;   Williams  v.  Williams,  (Ky.  1897) 
43  S.  W.  Rep.  198. 

Maryland.  —  Franklin  v.  Clafiin,  49  Md.  24; 
Jones  v.  Slubey,  5  Har.  &  J.  (Md.)  372. 

Massachusetts.  —  Rice  v.  Cunningham,  116 
Mass.  469. 

Missouri.  —  Mankato  First  Nat.  Bank  v. 
Kansas  City  Lime  Co.,  43  Mo.  App.  561;  Patti- 
son  v.  Letton,  56  Mo.  App.  325;  Roberts  v. 
•Barnes,  127  Mo.  405,  48  Am.  St.  Rep.  640; 
Rock  Island  Nat.  Bank  v.  Powers,  134  Mo.  432; 
Molaska  Mfg.  Co.  v.  Steele,  36  Mo.  App.  496; 
State  v.  McBride,  105  Mo.  265. 

New  Hampshire.  —  Towle  v.  Hoit,  14  N.  H. 
61 ;  Coolidge  v.  Melvin,  42  N.  H.  510;  Lang  v. 
Stockwell,  55  N.  H.  561;  Winkley  v.  Hill,  9  N. 
H.  31,  31  Am.  Dec.  215. 

New  York.  —  Young  v.  Heermans,  66  N.  Y. 
382. 

North  Carolina.  —  Clement  v.  Cozart,  109  N. 
Car.  173. 

Arorth  Dakota.  —  Newell  v.  Wagness,  I  N. 
Dak.  62. 

Ohio.  —  Godell  v.  Taylor,  Wright  (Ohio)  82. 
Pennsylvania.  —  Bentz  v.  Rockey,  69  Pa.  St. 
71;  McCulloch  v.  Hutchinson.  7  Watts  (Pa.) 
434,  32  Am.  Dec.  776. 

'Texas.  —  Weis  v.  Quinan,  (Tex.  1888)  7  S.  W. 
Rep.  804. 

If  a  debtor  procures  one  of  his  creditors  to 
levy  an  execution  on  the  debtor's  land,  and 
buy  it  in  at  the  execution  sale,  to  be  held  for 
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benefit  of  creditors,  the  payment  of  an  annual  sum  is  reserved  to  the  debtor, 
or  he  reserves  the  power  of  revocation  or  appointment;  or  if  the  consideration  of 
the  conveyance,  in  whole  or  in  part,  is  an  obligation  for  the  future  support 
of  the  grantor;  or  if,  in  case  of  an  absolute  sale  of  goods,  it  is  agreed  that  the 
vendee  shall  sell  them  and  pay  the  proceeds  beyond  a  certain  sum  to  the 
vendor.  In  short,  any  secret  trust  whatever,  either  expressed  or  implied,  by 
which  the  property  is  to  be  held,  in  any  way,  for  the  benefit  of  the  vendor,  is 
inconsistent  with  an  absolute  sale,  and  makes  it  as  matter  of  law  fraudulent 
and  void  as  to  creditors.1 

cc.  Benefits  Which  Form  No  Part  of  the  Consideration  —  (ad)  In  General.  —  But  a 
benefit  to  the  debtor,  in  order  to  invalidate  a  conveyance  by  him,  must  form  a 
part  of  the  consideration  thereof,  and  so  operate  to  the  injury  of  creditors. 
If  the  conveyance  be  made  in  good  faith,  and  for  an  adequate  consideration, 
it  cannot  be  avoided  by  creditors  because  the  debtor  may  derive  some  inci- 
dental benefit  from  the  transaction. 

Reservation  of  Life  Estate.  — ■  Thus  a  conveyance  made  in  good  faith  and  for  an 
adequate  consideration  by  a  husband  to  a  trustee  for  his  wife  and  children, 
is  not  void  against  creditors  because  it  reserves  an  estate  for  life  to  the  hus- 
band in  case  he  should  survive  his  wife.* 

Agreement  for  Support.  —  So  if  property  be  conveyed  for  a  sufficient  considera- 
tion the  transaction  will  not  be  rendered  fraudulent  as  to  creditors  by  a  con- 
temporaneous agreement  by  the  grantee  to  support  the  grantor,  if  such 
agreement  was  no  part  of  the  consideration  of  the  transfer.3 

(bb)  Reconveyance  by  Grantee  to  Debtor's  Wife.  The  fact  that  a  Creditor  to  whom 

property  has  been  assigned  in  payment  of  his  demand,  immediately  after- 
wards reconveys  the  property  by  deed  of  gift  to  the  debtor's  wife,  is  not  suffi- 
cient of  itself  to  vitiate  the  preference,  although  the  debtor  may  have  been 
cognizant  of  the  creditor's  intention,  if  the  debt  was  bona  fide  and  the  con- 
veyance was  taken  in  satisfaction  of  it.4 

the  benefit  of  the  debtor,  the  transaction  is  delay  or  defeat  his  other  creditors;  and  neither 

void  as  against  creditors.    Bostwick  v.  Blake,  the  fact  that  the  conveyance  embraces  all  of 

145  111.  85.  his  property  that  is  subject  to  levy  and  sale 

What  Is  Not  a  Secret  Trust.  —  A  secret  agree-  under   legal  process,  nor  the  fact  that  the 

ment  between  a  debtor  and  a  creditor  at  the  grantee,    immediately    afterwards,  conveys 

time  of  the  delivery  of  a  conveyance  from  the  the  property  by  deed  of  gift  to  the  debtor's 

former  to  the  latter,  that  the  debtor  should  wife,  who  is  his  daughter,  nor  these  facts 

remain  upon  the  land  conveyed,  for  one  year,  combined,  are  sufficient  to  set  aside  the  trans- 

for  the  purpose  of  taking  care  of  stock  kept  action  in  equity,  as  fraudulent  against  the 

thereon  and  belonging  to  the  creditor,  and  other  creditors.    Young  v.  Dumas  39  Ala.  60. 

that  for  such  privilege  the  debtor  should  pay  An  Insolvent  Had  Conveyed  His  Home  Place  to 

the  taxes  against  the  land  for  such  year,  does  His  Sister  in  payment  of  an  aniecedent  debt, 

not  constituie  such  a  secret  reservation  in  favor  and  a  few  days  afterwards  the  sister  recon- 

of  the  debtor  as  to  render  the  conveyance  veyed  to  a  trustee,  in  trust  for  the  wife  and 

fraudulent.    Stroff  z>.  S wafford,  81  Iowa  695.  children  of  such  brother,  who  coniinued  to  oc- 

1.  See  infra,  this  title,  section  Evidence.  cupy  the  place.     The  judge  charged  that  if 

2.  Low  v.  Carter,  21  N.  H.  433.  See  also  the  deed  to  the  sister  was  made  without  agree- 
Brown  v.  Bradford,  103  Iowa  378.  ment  for  the  reconveyance,  and  was  not  in- 

3.  Agreement  for  Support. — Scott  v.  Davis,  duced  by  her  promise  to  reconvey,  but  was 
117  InJ.  232;  Easum  v.  Pirtle,  81  Ky.  561;  really  in  satisfaction  of  the  debt,  the  deed 
Albee  v.  Webster,  16  N.  H.  362;  Bent  v.  Bent,  would  not  be  avoided  even  though  the  brother 
(Supm.  Ct.  Gen.  T.)  3  N.  Y.  Supp.  750;  Vial  expected  that  his  wife  and  children  would  re- 
v.  Mathewson,  34  Hun  (N.  Y.)  70;  Jolly  v.  ceive  some  donation  from  his  sister.  It  was 
Kyle,  27  Oregon  95;  Torrey  Cedar  Co.  v.  Eul,  held  that  in  this  there  was  no  error.  McPher- 
95  Wis.  615.  son  v.  McPherson,  21  S.  Car.  261. 

•4.  Reconveyance  by  Creditor  to  Debtor's  Wife.  A  debtor's  property,  worth  about  twenty- 
—  Van  Riswick  v.  Spalding,  117  U.S.  370;  seven  hundred  dollars,  but  encumbered  with  a 
Bamberger  v.  Schoolfield  160  U.S.  149;  Stone  mortgage  of  fifteen  hundred  dollars,  was  sold 
v.  Brown,  116  Ind.  78;  Cra  wfordsville  First  on  execution  for  twenty-five  dollars  to  the  plain- 
Nat.  Bank  v.  Carter,  89  Ind.  317.  tiff  in  the  execution.  There  was  no  collusion 
A  debtor  in  failing  circumstances  may  sell  between  the  judgment  debtor  and  the  pur- 
and  convey  his  property,  at  an  adequate  price.  chaser,  and  the  latter  afterwards  tried  to  sell 
to  a  bona  fide  creditor,  even  though  the  known  the  property,  but  failed  in  the  attempt  on  ac- 
effect  of  such  sale  and  conveyance  may  be  to  count  of  the  debtor's  wife's  inchoate  right  of 
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Confession  of  Judgment.  —  So  the  mere  fact  that  the  debtor  knows  when  he 
confesses  judgment  to  a  bona  fide  creditor,  that  the  creditor  intends  to  settle 
the  larger  portion  of  the  debt  on  the  debtor's  family,  will  not  make  the  con- 
fession fraudulent  as  against  other  creditors.1  A  benefit  to  the  creditor  such 
as  will  vitiate  a  preference  must  be  reserved  as  a  part  of  the  original  convey- 
ance and  not  arise  from  a  subsequent  and  independent  transaction. 

(cc)  Employment  of  Debtor  by  Grantee.  —  The  fact  that  a  creditor  who  has  been 
preferred  by  his  debtor  by  a  chattel  mortgage  upon  a  stock  of  goods  soon 
afterwards  employs  such  debtor  to  sell  and  account  for  goods  in  his  posses- 
sion and  belonging  to  the  creditor,  does  not  necessarily  evidence  a  collusive 
understanding  or  agreement  between  the  parties,  nor  render  the  preference 
void  as  to  other  creditors.2 

(dd)  Subsequent  Agreement  by  Vendee  to  Reconvey.  —  A  conveyance  which  is  abso- 
lute on  its  face  will  not  be  declared  fraudulent  as  against  creditors,  because  it 
is  shown  that  a  few  days  after  the  consummation  of  the  sale  the  parties 
entered  into  a  new  contract  by  which  the  purchaser  gave  the  vendor  the  right 
to  repurchase  the  property  at  the  price  he  paid  for  it.3 

(2)  In  Respect  to  Subsequent  Creditors  —  (a)  In  General.  —  If  a  person  be  not 
indebted  and  has  no  present  intention  of  becoming  so,  he  may  make  any  dis- 
position of  his  property  that  he  chooses,  and  if  he  should  afterwards  become 
indebted,  his  creditor  cannot  question  the  good  faith  of  his  conveyances.4 


dower  in  the  premises.  He  afterwards  sold 
1be  property  to  the  debtor's  wife  for  one  hun- 
dred and  thirty-five  dollars,  being  the  amount 
of  the  execution  and  costs,  the  consideration 
being  paid  by  her  out  of  her  separate  property. 
It  was  held  that  the  conveyance  was  not  fraud- 
ulent as  to  her  husband's  creditors.  Fullerton 
v.  Seiper,  (NT.  J.  1896)  34  Atl.  Rep.  680. 

1.  Cureton  v.  Doby,  10  Rich.  Eq.  (S.  Car.) 
411. 

A  Judgment  Confessed  for  a  Debt  Justly  Due 
will  not  be  deemed  fraudulent  merely  because 
the  judgment  creditor  buys  the  property  at  the 
execution  sale  and  gives  it  to  the  execution 
debtor.    Pehrson  v.  Hewitt,  79  Cal.  594. 

2.  Employment  of  Debtor  by  Grantee.  —  Bam- 
berger v.  Schoolfield,  160  U.  S.  149;  Hender- 
son v.  Perryman,  114  Ala.  647;  Bluthenthal  v. 
Magnus,  97  Ala.  53c ;  Standard  Implement  Co. 
v.  Parlin,  etc.,  Co.,  51  Kan.  632;  Hill  v.  Taylor, 
125  Mo.  331;  Davis  v.  Mukill,  173  Pa.  St.  138. 

Where  a  debtor  disposes  of  his  property  to  a 
creditor  in  payment  of  a  bona  fide  debt  which 
is  an  adsquate  price  for  the  goods  sold,  the 
sale  is  not  fraudulent  because  the  husband  of 
the  debtor  was  afterwards  employed  as  a  clerk 
by  the  purchaser;  there  being  no  agreement, 
before  the  sale,  for  such  employment.  Sim- 
mons v.  Shelton,  112  Ala.  284,  57  Am.  St. 
Rep.  39. 

An  Absolute  and  Unconditional  Transfer,  by  an 
Insolvent  Retiring  Partner  in  a  firm  which  is 
also  insolvent,  of  all  his  interest  in  the  part- 
nership property,  to  the  other'  partner,  who 
thereupon  assumes  the  partnership  liabilities, 
is  not  rendered  void,  as  against  individual 
creditors  of  the  former,  by  the  fact  that,  as  a 
part  of  the  consideration  of  such  transfer,  the 
latter  agrees  to  employ  the  services  of  the 
former  and  his  wife,  and  give  them  lodging 
upon  the  premises  assigned,  and  to  pay  the 
wife  a  share  of  the  future  profits  of  the  busi- 
ness, if  any.  This  does  not  necessarily  show 
an  intent  by  the  retiring  farmer  to  defraud 
his  individual  creditors;  nor  does  it,  by  secur- 


ing to  him  the  beneficial  use  of  a  part  of  the 
property,  create  or  reserve  any  trust  for  his 
benefit.   Griffin  v.  Cranston,  10  Bosw.  (N.  Y.)  1. 

Where  the  Trustee  Employed  the  Debtor  to 
assist  him  in  the  settlement  of  the  affairs  of 
the  firm,  the  management  of  the  trust  fund 
remaining  strictly  under  the  control  of  the 
trustee,  such  employment  will  not  be  consid- 
ered as  a  badge  of  fraud,  unconnected  with 
other  facts  tending  to  prove  fraud.  Blow  v. 
Gage,  44  111.  208. 

3.  Agreement  to  Eeconvey.  —  Danner  Land, 
etc.,  Co.  v.  Stonewall  Ins.  Co.,  77  Ala.  184; 
Richardson  v.  Champion,  143  Mo.  538;  New- 
som  v.  Roles,  1  Ired.  L.  (23  N.  Car.)  179; 
Mead  v.  Conroe,  113  Pa.  St.  220. 

4.  Subsequent  Creditors  —  United  States.  — 
Graham  v.  La  Crosse,  etc.,  R.  Co.,  102  U.  S. 
148. 

Alabama.  —  Stiles  v.  Lightfoot,  26  Ala.  443; 
Doe  v.  McKinney,  5  Ala.  719. 

Georgia.  — Grirfis  v.  G riffis,  8q  Ga.  142. 

Illinois.  —  Tunison  v.  Chamblin,  88  111.  378. 

Iowa.  —  Lyman  v.  Cessford,  15  Iowa  229. 

Maryland.  —  Matthai  v.  Heather,  57  Md.  483. 

Minnesota.  —  Stone  v.  Myers,  9  Minn.  303, 
86  Am.  Dec.  104. 

Missouri.  —  Boatmen's  Sav.  Bank  v.  Over- 
all, 90  Mo.  410;  Mittelburg  v.  Harrison,  90 
Mo.  444,  11  Mo.  App.  136;  Mutual  L.  Ins.  Co. 
v.  Sandfelder,  9  Mo.  App.  285;  Eaton  v.  Perry, 
29  Mo.  96. 

New  Jersey.  —  Beeckman  v.  Montgomery,  14 
N.  J.  Eq.  106;  Hagerman  v.  Buchanan,  45  N. 
J.  Eq.  292. 

New  York.  —  Reade  v.  Livingston,  3  Johns. 
Ch.  (N.  Y.)  481;  Wadsworth  v.  Havens,  3 
Wend.  (N.  Y.)  411;  Loeschigk  v.  Hatfield,  5 
Robt.  (N.  Y.)  26. 

Ohio.  —  Creed  v.  Lancaster  Bank,  I  Ohio 
St.  1. 

Pennsylvania.  —  Shontz  v.  Brown,  27  Pa.  St. 
123;  WTaterson  v.  Wilson,  1  Grant  Cas.  (Pa.) 
74;  McDonald  v.  O'Neil,  161  Pa.  St.  245; 
Adams  v.  Hitner,  140  Pa.  St.  166. 
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(b)  Conveyances  in  Contemplation  of  Future  Indebtedness.  —  But  if  a  person  con- 
templates becoming  indebted,  he  thereupon  incurs  an  obligation  to  those  who 
may  subsequently  become  his  creditors  to  the  observance  of  good  faith  in  the 
disposition  of  his  property.  A  person  to  whom  a  debt  accrues  has  the  right 
to  expect  that  his  debtor  has  dealt  fairly  with  him,  and  if  upon  the  eve  of 
an  indebtedness  about  to  be  incurred,  and  with  a  view  thereto,  and  without 
the  knowledge  of  the  party  extending  the  credit,  the  debtor  makes  a  fraudu- 
lent conveyance  of  his  property,  upon  which  he  knows  his  contemplated  cred- 
itor relies,  or  has  a  right  to  rely,  this  is  an  actual  fraud,  and  renders  such 
conveyance  void.1 

District  of  Columbia.  —  Walter  v.  Lane,  I 
MacArthur  (D.  C.)  282. 

Illinois.  —  Morrill  v.  Kilner,  113  111.  318; 
Mattingly  v.  Wulke,  2  111.  App.  169. 

Indiana.  —  Stevens  v.  Works,  81  Ind.  445. 
Iowa.  —  Whkescarver  v.  Bonney,  9  Iowa 
480;  Lyman  v.  Cessford,  15  Iowa  229. 

Kentucky.  —  Lyne  v.  State  Bank,  5  J.  J. 
Marsh.  (Ky.)  545. 

Maine.  —  Wyman  v.  Brown,  50  Me.  139; 
Bailey  v.  Bailey,  61  Me.  361. 

Maryland.  —  Williams  v.  Banks,  11  Md.  198; 
Matthai  v.  Heather,  57  Md.  483. 

Massachusetts.  —  Winchester  v.  Charter,  12 
Allen  (Mass.)  606;  Thacher  v.  Phinney,  7 
Allen  (Mass.)  146;  Wadsworth  v.  Williams,  100 
Mass.  126;  Day  v.  Cooley,  118  Mass.  524; 
Dodd  v.  Adams,  125  Mass.  398;  Bennett  v. 
Bedford  Bank,  11  Mass.  421;  Damon  v.  Bry- 
ant, 2  Pick.  (Mass.)  411;  Parkman  v.  Welch,  19 
Pick.  (Mass.)  231. 

Michigan.  —  Herschfeldt  v.  George,  6  Mich. 
456. 

Mississippi.  —  Henry  v.  Fullerton,  13  Smed. 
&  M.  (Miss.)  631. 

Missouri.  —  Fisher  v.  Lewis,  69  Mo  629. 
New  Jersey.  —  Cook  v.  Johnson,  12  N.  J. 
Eq.  51,  72  Am.  Dec.  381;  Beeckman  v.  Mont- 
gomery, 14  N.  J.  Eq.  106;  Cramer  v.  Reford, 
17  N.  J.  Eq.  367;  Carpenter  v.  Carpenter,  25 
N.  J.  Eq.  194;  Hagerman  v.  Buchanan,  45  N. 
J.  Eq.  292,  14  Am.  St.  Rep.  732;  National  Bank 
of  Metropolis  v.  Sprague,  20  N.  J.  Eq.  13. 

New  York.  —  Candee  v.  Lord,  2  N.  Y.  269; 
Savage  v.  Murphy,  34  N.  Y.  508;  Case  v. 
Phelps,  39  N.  Y.  169;  Hawley  v.  Sackett,  6 
Thomp.  &  C.  (N.  Y.)  322;  Shandy.  Hanley,  71 
N.  Y.  319:  O'Brien  v.  Whigam,  9  N.  Y.  App. 
Div.  113. 

Pennsylvania.  —  Connell's  Estate,  13  Phila. 
(Pa.)  393,  37  Leg.  Int.  (Pa.)  474:  Black  -■. 
Nease,  37  Pa.  St.  438;  Snyder  v.  Christ,  39  Pa. 
St.  499;  Mullen  v.  Wilson,  44  Pa.  St.  413; 
Thomson  v.  Dougherty,  12  S.  &  R.  (Pa.)  44S. 

Tennessee.  —  Russell  v.  Stinson,  3  Hayw. 
(Tenn.)  1;  Churchill  v.  Wells,  7  Coldw. 
(Tenn.)  364;  Nicholas  v.  Ward,  I  Head  (Tenn.) 
323- 

Texas.  —  Tucker  v.  Pennington,  (Tex.  Civ. 
App.  1898)  45  S.  W.  Rep.  313;  Rives  v.  Steph- 
ens, (Tex.  Civ.  App.  1894)  28  S.  W.  Rep.  707. 

West  Virginia. — Silverman  v.  Greaser,  27 
W.  Va.  550. 

When  it  is  said  that  such  conveyances  will 
be  set  aside  if  made  with  a  view  to  future  in- 
debtedness, it  is  not  meant  that  the  simple  fact 
of  a  subsequent  indebtedness  is  sufficient  to 
make  it  fraudulent.  There  must  exist  at  the 
time  on  the  part  of  the  grantor  a  fraudulent 


South  Carolina.  —  Walker  v.  Bollmann,  22  S. 
Car.  512. 

Vermont.  —  Buchanan  v.  Clark,  28  Vt.  799; 
Therasson  v.  Hickok,  37  Vt.  454. 

Virginia.  — Johnston  v.  Zane,  11  Gralt.  (Va.) 
552. 

A  Deed  of  Trust  Is  Not  Void  as  to  Subsequent 
Creditors,  unless  it  is  expressly  found  by  the 
jury  that  it  was  made  with  an  intent  to  de- 
fraud the  subsequent  creditors  of  the  grantor. 
Wright  v.  Henderson,  7  How.  (Miss.)  539. 

A  deed  of  trust  was  executed  by  A  to  secure 
certain  debts,  but  contained  stipulations  which 
would  have  rendered  the  deed  void  as  to  other 
creditors  of  A  had  there  been  any  at  the 
time,  but  there  were  none.  A  afterwards  sold 
to  B  all  his  interest  in  the  property  conveyed 
by  the  deed  of  trust  but  subject  to  the  debts 
specified  in  it.  The  deed  of  trust  was  duly 
proved  and  registered.  A  afterwards  con- 
tracted debts,  and  judgments  were  obtained 
against  him.  It  was  held  that  the  sale  to  B 
■was  not  void  as  to  such  creditors,  and  that  the 
properly  was  subject  to  the  debts  specified  in 
the  deed  of  trust.  Gait  v.  Dibrell,  10  Yerg. 
(Tenn.)  146. 

The  Individual  Debts  of  Partners  contracted  in 
establishing  a  partnership  may,  by  mutual 
consent,  be  converted  into  partnership  debts, 
where  the  firm  at  its  inception  is  not  otherwise 
indebted;  and  a  subsequent  creditor  of  the 
partnership  cannot  attack  a  sale  of  the  firm's 
assets,  because  the  assumption  of  such  debts 
forms  part  of  the  consideration  for  said  sale. 
Teague  v.  Lindsey,  106  Ala.  266. 

The  fact  that  a  mother,  intending  to  pre- 
serve the  property  of  a  dissolute  and  spend- 
thrift son  for  his  future  support,  procures  a 
deed  of  conveyance  thereof  to  herself,  cannot 
nf  itself,  no  debts  of  the  son  at  the  date  of  the 
execution  of  the  deed  appearing,  make  the 
deed  void.    Eaton  v.  Perry,  29  Mo.  96. 

1.  Conveyances  Made  in  Contemplation  of  Future 
Indebtedness — England.  —  Stileman  v.  Ash- 
down,  2  Atk.  477;  Richardson  v.  Smallwood, 
4  Cond.  Ch.  Rep.  262,  cited  in  2  Bland  (Md.) 
34;  Mackay  v.  Douglas,  L.  R.  14  Eq.  106; 
Ex  p.  Russell,  19  Ch.  D.  588;  Barling  v. 
Bishopp,  29  Beav.  417. 

United  States.  —  Smith  v.  Vodges,  92  U.  S. 
183;  Burdick  v.  Gill,  2  McCrary  (U.  S.)  486; 
Ridgeway  v.  Underwood,  4  Wash.  (U.  S.)  129; 
Sexton  v.  Wheaton,  S  Wheat.  (U.  S.)  229; 
Mattingly  v.  Nye,  8  Wall.  (U.  S.)  370;  Graham 
v.  La  Crosse,  etc.,  R.  Co.,  102  U.  S.  148. 

Alabama.  —  Seals  v.  Robinson,  75  Ala.  363; 
Kirksey  v.  Snedecor,  60  Ala.  192;  Echols  v. 
Orr,  106  Ala.  237. 

Delaware.  —  Hood  v.  Jones,  5  Del.  Ch.  77. 


250 


Volume  XIV. 


Elements  of  a 


AND  CONVEYANCES. 


Fraudulent  Alienation. 


III.  Elements  of  a  Fraudulent  Alienation  —  1.  In  General.  —  To  con- 
stitute a  disposition  of  property  fraudulent  within  the  terms  of  the  statute,  there 
must  be  a  debtor  intending  to  defraud,  a  creditor  to  be  defrauded,  and  a  con- 
veyance of  property  which  would  have  been  appropriated  by  law  to  the  pay- 
ment of  the  debt  due,  and  out  of  which  the  creditor  could  have  realized  all  or 
a  portion  of  his  claim.1 

2.  The  Debtor.  —  Examining  these,  requisites  separately,  the  conveyance 
must  in  the  first  place  have  been  made  by  a  debtor,  for  the  statute  only  con- 
cerns itself  with  conveyances  by  such. 

Insolvency  Not  Essential.  —  It  is  not  necessary,  however,  in  order  to  bring  the 
conveyance  within  the  statute,  that  the  grantor  should  at  the  time  of  execu- 
tion have  been  indebted  to  the  extent  of  insolvency.2 

Debts  Subsequently  Contracted.  —  Nor  is  it  essential,  on  the  other  hand,  that  the 
grantor  should  have  been  indebted  at  all  at  the  time  of  the  conveyance,  to 
render  the  conveyance  fraudulent.  If  it  was  made  with  intent  to  defraud 
those  who  should  thereafter  become  creditors,  it  is  sufficient.3 

3.  The  Creditor  —  a.  In  General.  —  The  second  essential  of  a  fraudulent 
conveyance  which  follows  necessarily  from  the  first  is,  that  there  should  be  a 
creditor  to  be  defrauded. 

b.  Who  Are  Creditors — (i)  General  Principles.  —  The  term"  credit- 
ors," as  employed  in  the  statute,  is  not  used  in  its  strict  technical  sense,  but 
has  been  construed  liberally,  and  includes  all  parties  who  have  demands, 
accounts,  interests,  or  causes  of  action  for  which  they  might  recover  any  debt, 
demand,  penalty,  or  forfeiture.  Such  are  the  interests  which  the  statute 
expressly  says  shall  be  protected,  and  consequently  persons  having  such 
interests  must  be  included  within  its  provisions.* 


view.  Various  methods  may  be  resorted  to  in 
order  to  establish  the  fraudulent  purpose  or 
intent,  but  until  it  is  established  either  by 
positive  proof  or  the  exhibition  of  such  facts 
as  justify  the  inference  of  its  actual  existence, 
the  conveyance,  though  voluntary,  will  not  be 
set  aside  at  the  instance  of  a  subsequent  cred- 
itor. It  is  true  that  a  debt  might  be  contracted 
so  immediately  aftersuch  conveyance,  of  such 
an  amount,  and  under  such  circumstances,  as, 
without  proof,  to  lead  to  the  conclusion  that 
the  fraudulent  view  existed  at  the  time,  and 
that  the  transfer  was  made  to  cheat  and  de- 
fraud such  subsequent  creditors.  Lyman  v. 
Cessford,  15  Iowa  229. 

In  Black  v.  Nease,  37  Pa.  St.  433,  the 
court  says:  "  It  is  unquestionable  law,  that  a 
husband  may  settle  property  on  his  wife,  even 
without  the  intervention  of  a  trustee,  provided 
he  be  free  from  debt  and  is  not  about  to  em- 
bark in  business  where  his  credit  will  be 
pledged  for  new  indebtedness.  *  *  *  But 
if  such  settlement  be  made  in  fraud  of  credit- 
ors, or  on  the  eve  of  a  new  business  and  with  a 
view  of  providing  against  its  contingencies,  it  is 
as  unavailing  against  new  creditors  as  against 
old  ones;  and  moneys  so  disposed  of  will  be 
treated  as  his  property  and  not  the  wife's." 
To  the  same  point  is  Thomson  v.  Dougherty, 
12  S.  &  R.  (Pa.) 456;  Mateer  v.  Hissim,  3  P.  & 
W.  (Pa.)  160;  Sanders  v.  Wagon  seller,  19  Pa. 
St.  248;  Snyder  v.  Christ,  39  Pa.  St.  499; 
Mullen  v.  Wilson,  44  Pa.  St.  413. 

A  person  who  was  considerably  indebted, 
caused  his  real  estate  to  be  conveyed  to  his 
wife,  and  soon  afterwards  contracted  large 
debts,  representing  himself  to  be  still  the 
owner  of  the  real  estate.    He  failed  within  a 
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few  months  thereafter,  and  made  an  assign- 
ment showing  assets  to  less  than  half  the 
amount  of  his  debts,  and  there  was  no  ex- 
planation of  these  facts.  It  was  held  that  the 
settlement  upon  the  wife  was  fraudulent  and 
void  as  to  subsequent  creditors.  Herschfeldt 
v.  George,  6  Mich.  456. 

1.  Elements  of  a  Fraudulent  Alienation.  —  Hoyt 
v.  Godfrey,  88  N.  Y.  669.  See  also  O'Conner 
v.  Ward,  60  Miss.  1025. 

2.  Debtor  Need  Not  Be  Insolvent.  —  Richard- 
son v.  Smallwood,  Jac.  552;  Flannagan  v. 
Donaldson,  85  Ind.  517;  Snyder  v.  Dangler,  44 
Neb.  600;  Hudson  v.  Jordan,  108  N.  Car.  10; 
Schmick  v.  Noel,  2  Tex.  Civ.  App.  90. 

3.  See  infra,  this  section.  The  Fraudulent 
Intent — Fraud  Must  Be  Directed  Against 
Creditors. 

4.  Creditors  Defined.  —  Anderson  v.  Anderson, 
64  Ala.  403;  Gibson  v.  Love,  4  Fla.  217;  Wald- 
radt  v.  Brown,  6  111.  397,  41  Am.  Dec.  190; 
Bishop  v.  Redmond,  83  Ind.  157;  Welde  v. 
Scotten,  59  Md.  72. 

Under  the  National  Bankruptcy  Act  of  1898,  the 
term  "  creditor"  as  defined  therein  (§  1)  in- 
cludes any  one  who  owes  a  demand  or  claim 
provable  in  bankruptcy,  and  may  include  his 
duly  authorized  agent,  attorney,  or  proxy. 

The  Words  "  Other  Persons  "  must  be  construed 
to  mean  some  one  who  had,  or  might  have,  a 
claim  or  right  to  the  property  conveyed,  which 
might  be  enforced  at  law  or  in  equity.  Day 
v.  Lown,  51  Iowa  364. 

The  Plaintiff  in  an  Action  of  Ejectment  Is  a 
Creditor,  within  the  meaning  of  the  statute  of 
frauds,  and  may  maintain  an  action  of  debt 
under  the  fourth  section  of  the  statute,  to  re- 
cover the  amount  of  a  bond  executed  by  the 
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(2)  Rights  Incident  to  Marriage  —  fa)  Wife's  Inchoate  Eight  to  Dower.  —  An 
inchoate  right  of  dower  in  lands  is  a  subsisting  and  valuable  right  which  will 
be  protected  and  preserved,  and  it  is  as  much  a  fraud  for  a  man  on  the  eve  of 
marriage,  unknown  to  the  intended  wife,  to  make  a  voluntary  conveyance  for 
the  purpose  of  defeating  the  interests  which  she  would  acquire  in  his  estate  by 
marriage,  as  it  is  for  a  debtor  who  contemplates  contracting  a  debt  to  volun- 
tarily dispose  of  his  property  in  order  to  defeat  the  efforts  of  future  creditors 
to  secure  its  payment.1 

(b>  Husband's  Eight  in  Wife's  Property.  —  The  husband's  interest  in  the  estate  of  his 
wife  is  likewise  within  the  protection  of  the  statute;  and  a  gift  made  secretly 
by  a  woman  before  marriage,  with  intent  to  defeat  the  rights  of  her  prospec- 
tive husband,  will  be  set  aside  as  fraudulent.2 

(c)  Eight  to  Alimony.  —  A  right  to  alimony  is  incident  to  divorce  and  conse- 
quent upon  it,  and  a  wife  having  a  cause  for  divorce,  though  not  in  strict 
language  a  creditor  of  her  husband,  stands  to  him  in  the  relation  of  a  creditor 


defendant,  on  which  a  judgment  was  entered 
ani  execution  issued,  with  intent  to  defraud 
his  creditors.  Wilcox  v.  Fitch,  20  Johns.  (N. 
Y.)  472. 

The  Distributees  of  an  Estate  Are  Creditors  of 
the  Administrator  from  the  execution  of  his 
bond,  and  may  set  aside,  as  constructively 
fraudulent,  a  voluntary  conveyance  subse- 
quently executed  by  him,  although  a  devastavit 
may  not  occur,  or  may  not  be  judicially  ascer- 
tained, until  after  the  execution  of  the  con- 
veyance. Anderson  v.  Anderson,  64  Ala. 
403 

The  Liability  of  a  Guardian  to  His  Ward  is  suffi- 
cient to  create  the  relation  of  debtor  and  cred- 
itor between  them,  within  the  purview  of  the 
statute.  Pennington  v.  Seal,  49  Miss.  518; 
Den  v.  Gaston,  25  N.  J.  L.  615. 

Remainderman  a  Creditor.  —  Where  a  fund 
was  to  be  invested  during  the  lifetime  of  a 
widow,  and  then  to  be  paid  over  to  a  remain- 
derman, it  was  held  that  the  remainderman  is, 
as  to  his  share  of  the  fund,  to  be  regarded  as 
a  creditor  as  against  whose  claim  therefor  a 
voluntary  conveyance  of  lands  may  be  set 
aside,  although  made  during  the  lifetime  of 
the  tenant  for  life.  Soden  v.  Soden,  34  N.  J. 
Eq.  115. 

Cestui  Que  Trust  a  Creditor.  —  A  trustee,  un- 
der a  deed  of  trust  for  the  benefit  of  creditors, 
becomes  their  debtor  from  the  time  he  receives 
money  which,  by  the  terms  of  the  deed,  ought 
to  be  paid  over  to  them,  without  any  subse- 
quent violation  of  duty  on  his  part,  or  demand 
made  by  them;  and  the  fact  that  the  creditors 
are  nonresidents  does  not  affect  the  principle. 
McLemore  v.  Nuckolls,  37  Ala.  662. 

Demand  Unenforceable  at  Law.  —  The  note  of 
a  feme  covert  is  a  mere  nullity,  and  the  holder 
thereof  cannot  question  aconveyance  made  by 
her.  Wilson  v.  Cheshire,  1  McCord  Eq.  (S. 
Car.)  233. 

A  Creditor  Holding  a  Debt  Discharged  by  the 
Bankruptcy  of  the  Debtor,  but  upon  which  the 
debtor  afterwards  suffers  judgment  in  a  state 
court,  cannot  attack  for  fraud  a  conveyance 
made  by  the  procurement  of  the  debtor  prior 
to  the  date  of  the  judgment.  Hodges  v.  Tay- 
lor, 57  Tex  iq6. 

1.  Inchoate  Eight  of  Dower.  —  Dearmond  v. 
Dearmond,  10  Ind.  191 ;  Black  v.  Jones,  t  A. 
K.  Marsh.  (Ky.)3i2;  Petty     Petty^  4  B.  Mon. 


(Ky.)  217,  39  Am.  Dec.  501;  Smith  v.  Smith,  6 
N.  J.  Eq.  515;  Youngs  v.  Carter,  (Supm.  Ct. 
Spec.  T.)  50  How.  Pr.  (N.  Y.)  410,  10  Hun  (N. 
Y.)  194;  Baiid  v.  Stearne,  15  Phila.  (Pa.)  339, 
39  Leg  Int.  (Pa.)  374. 

It  seems  that  conveyances  in  contemplation 
of  marriage  made  to  defeat  the  future  wife's 
dower,  are  within  the  equityof  theAct  of  1784 
(Rev.,  c.  204,  §  8)  avoiding  such  conveyanres 
after  marriage;  but  an  advancement  to  the 
children  of  a  f  rst  marriage,  made  before  a  sec- 
ond was  contemplated,  is  not  a  fraud  upon  the 
second  wife's  right  to  dot\er,  and  this  as  well 
where  she  knew  of  the  deed  before  her  mar- 
riage, as  where  she  was  ignorant  of  it.  Tate 
v.  Tate,  1  Dev.  &  B.  Eq  (21  N.  Car.)  22. 

Creditors  Cannot  Question  Conveyance  Made  to 
Defraud  Wife.  —  A  conveyance  by  a  father  as  a 
gift  to  his  son,  executed  lor  the  purpose  of  de- 
piiving  the  father's  futuie  wife,  10  v\bom  he 
was  then  engaged,  of  dower  in  the  premises 
conveyed,  is  not  a  fraudulent  and  vcid  con- 
veyance as  against  the  future  creditors  of  the 
grantor.    Jones  v.  Roberts,  65  Me.  273. 

2.  Husband's  Bights  in  Wife's  Property. — 
Goodson  v.  Whitfield.  5  Ired.  Eq.  (40  N.  Car.) 
163.  A  husband  is  regarded  as  a  purchaser 
for  valuable  consideration  of  all  the  personal 
property  in  possession  of  the  wife.  A  secret 
conveyance,  therefore,  to  a  trustee  by  the  wife 
on  the  eve  of  the  marriage  of  her  personal 
property  in  possession,  even  where  the  object 
is  to  make  a  reasonable  provision  for  the  chil- 
dren of  a  former  marriage,  is  fraudulent  and 
void  as  against  the  husband.  Tucker  v.  An- 
drews, 13  Me.  124;  Manes  v.  Durant,  2  Rich. 
Eq  (S.  Car.)  404,  46  Am.  Dec.  65;  Ramsav  v. 
Joyce,  McMull.  Eq.  (S.  Car.)  236,  37  Am.  Dec. 
550:  Mutch  v.  Holan,  5  Hawaii  316. 

When  Prospective  Husband  Has  Notice.  —  A  gift 
by  a  woman,  on  the  eve  of  a  second  marriage, 
to  her  children  by  a  former  marriage,  is  no 
fraud  upon  the  marital  rights  of  the  second 
husband,  if  he  knew  of  the  gift  before  the 
marriage.  Nor  does  it  make  any  difference 
that  she  was  indebted  at  the  time  for  the  pur- 
chase money  of  the  property  given,  and  that 
the  children  were  interested  in  the  debt,  unless 
it  appear  that  the  fact  was  fraudulently  con- 
cealed from  the  intended  husband.  McClure 
v.  Miller,  Bailey  Eq.  (S.  Car.)  107,  21  Am. 
Dec.  522. 
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having  an  inchoate  right  of  payment  of  whatever  alimony  may  thereafter  be 
decreed  to  her,  and  is  consequently  within  the  purview  of  the  statute.1 

(3)  Rights  Arising  from  Contract  —  (a)  In  General.  —  Any  one  who  is  liable 
upon  a  contract,  express  or  implied,  or  who  would  be  liable  in  damages  for  its 
breach,  is  a  debtor  within  the  meaning  of  the  statute.8 

A  Breach  of  Promise  to  Marry  constitutes  the  person  to  whom  the  promise  is 
made  a  creditor  from  the  time  of  the  breach.3 

(b)  Contingent  Liability.  —  So  a  party  bound  by  a  contract  in  virtue  whereof 
he  may  become  liable  for  the  payment  of  money,  although  his  liability  be 
only  contingent,  is  to  be  deemed  a  debtor.4 


1.  Claim  for  Alimony  —  England.  —  Blenkin- 
sopp  v.  Blenkinsopp,  12  Beav.  568. 

Alabama.  —  Turner  v.  Turner,  44.  Ala.  437. 

Colorado.  —  Gregorys.  Filbeck,  12  Colo.  379; 
Hall  v.  Harrington,  7  Colo.  App.  474;  Hans- 
corn  v.  Hanscom,  6  Colo.  App.  97. 

Illinois.  —  Drapers.  Draper,  68  111.  17;  Tyler 
v.  Tyler,  126  111.  525,  9  Am.  St.  Rep.  642; 
Scott  v.  Magloughlin,  33  111.  App.  162,  affirmed 
133  III.  33. 

Indiana.  —  Frakes  v.  Brown,  2  Blackf.  (Ind.) 
295:  Dugan  v.  Ttisler,  69  Ind.  553;  Bishop  v. 
Redmond,  83  Ind.  157. 

Iowa.  —  Picket  v.  Garrison,  76  Iowa  347,  14 
Am  St.  Rep.  220. 

Maryland.  —  Feigley  v.  Feigley,  7  Md.  537, 
61  Am.  Dec.  375. 

Massachusetts. — Chaser.  Chase,  105  Mass. 
385. 

New  Hampshire.  —  Morrison  v.  Morrison, 
49  N.  H.  69. 

Tennessee.  —  Boils  v.  Boils,  I  Cold  w.  (Tenn.) 
284. 

Vermont.  —  Foster  v.  Foster,  56  Vt.  540; 
Green,  v.  Adams,  59  Vt.  602,  59  Am.  Rep.  761. 

Washington.  —  Fields  v.  Fields,  2  Wash.  441. 

Eight  Arises  from  Cause  of  Divorce.  —  A  con- 
yeyance  of  real  estale  by  a  husband,  after  he 
has  committed  adultery,  though  before  his 
wife  has  filed  a  libel  for  divorce,  is  void,  if 
made  to  prevent  her  from  recovering  such  ali- 
mony as  the  court  may  decree  to  her.  Liver- 
more  v.  Boutelle,  11  Gray  (Mass.)  217,  71  Am. 
Dec.  708;  Bailev  v.  Bailey,  61  Me.  361. 

Conveyance  Alter  Dismissal  of  Suit  by  Wife.  — 
If  a  wife  has  an  inchoate  claim  for  alimony  at 
the  lime  of  riling  her  libel  for  a  divorce,  it  can- 
not be  said  to  exist  after  the  libel  isdismissed; 
and  if  the  husband  subsequently  obtains  a  di- 
vorce, and  is  ordered  to  pay  alimony,  a  volun- 
tary conveyance  by  him  previous  to  the  filing 
of  his  libel  is  not  necessarily  fraudulent  as 
agai nst  her.    Janvrinz/.  Janvrin,6oN.  H.  169. 

2.  Rights  Arising  upon  Contract.  —  Smith  v. 
Cook,  to  App.  Cas.  (D.  C.)  487;  Post  v.  Stiger, 
29  N  J.  Eq.  554;  Foster  v.  Knowles,  42  N.  J. 
Eq.  226;  O'Brien  v.  Whigam,  9  N.  Y.  App. 
Div.  113;  Citizens'  Nat.  Bank  v.  Fonda, 
(Supm.  Ct.  Tr.  T.)  18  Misc.  (N.  Y.)  114;  Rid- 
out  v.  Williams,  7  Lea  (Tenn  )  59. 

If  Partners  Submit  the  Firm  Account  for  Settle- 
ment to  Arbitrators,  who  decide  that  certain 
partnership  debts  shall  be  paid  by  one  part  ner, 
he  becomes  from  the  date  of  the  award  a 
debtor  to  his  copartner,  within  the  purview  of 
the  statute  againsi  fraudulent  conveyances. 
Swan  v.  Smith,  57  Miss.  548. 

3.  Breach  of  Promise  to  Marry.  —  McVeigh  v. 
"Xitenour,  40  Ohio  St.  107;  Fisher  v.  Schlosser, 


41  Ohio  St.  147;  Smith  v.  Culbertson,  9  Rich. 
L.  (S.  Car.)  106;  Burton  v.  Mill,  78  Va.  46S; 
Hoffman  v.  Junk.  51  Wis.  613. 

4.  Contingent  Liability  upon  Contract  —  Eng- 
land.—  Rider  v.  Kidder,  10  Ves.  Jr.  360. 

United  States.  —  Thomson  v.  Crane,  73  Fed. 
Rep.  327. 

Alabama.  —  Foote  v.  Cobb,  18  Ala.  585;  Bibb 
v.  Freeman,  59  Ala.  612;  Anderson  v.  Ander- 
son, 64  Ala.  403;  Fearn  v.  Ward,  65  Ala.  33; 
Wooten  v.  Steele,  109  Ala.  563,  55  Am.  St. 
Rep.  947;  Scott  v.  Brown,  106  Ala.  604;  Gan- 
nard  v.  Eslava,  20  Ala.  732;  Yeend  v.  Weeks, 
104  Ala.  331,  53  Am.  St.  Rep.  50;  Keel  v. 
Larkin,  72  Ala.  493. 

Illinois.  —  Sanderson  v.  Snow,  68  111.  App. 
384. 

Indiana.  —  Bowen  v.  State,  121  Ind.  235. 
Maine.  —  Howe  v.  Ward,  4  Me.  195;  Sargent 
v.  Satmond,  27  Me.  539. 

Maryland.  —  Williams  £\  Banks,  11  Md.  198. 
Michigan.  —  Clinton  v.  Rice,  79  Mich.  354; 
Pashby  v.  Mandigo,  42  Mich.  172. 

Mississippi.  —  Ames  v.  Dorrah,  (Miss.  1898) 
23  So.  Rep.  768. 

New  Hampshire.  —  Parsons  v.  McKnight,  8 
N.  H.  35. 

New  Jersey.  —  Post  v.  Stiger,  29  N.  J.  Eq. 
554;  Schmidt  v.  Opie,  33  N.  J.  Eq.  138. 

New  York.  —  Van  Wyck  v.  Seward,  18  Wend. 
(N.  Y.)  375- 

Ohio.  —  Kerber  v.  Ruff,  3  Ohio  N.  P.  165,  4 
Ohio  Dec.  406. 

Pennsylvania.  —  Hamet  v.  Dundass,  4  Pa. 
St.  178. 

A  Surety  Is  a  Creditor  within  the  meaning  of 
the  statute  of  frauds,  and  entitled  to  protection 
against  fraudulent  and  voluntary  conveyances, 
from  the  time  when  his  contingent  liability 
was  assumed,  although  he  has  no  technical 
right  of  action  until  he  has  paid  the  debt. 
Keel  v.  Larkin,  72  Ala.  493;  Reel  v.  Living- 
ston, 34  Fla.  377,  43  Am.  St.  Rep.  202;  Gibson 
v.  Love,  4  Fla.  217;  Bay  v.  Cook,  31  III.  336; 
Law  v.  Smith,  4  Ind.  56;  Carlisle  v.  Rich,  8 
N.  H.  44;  Beach  v.  Boynton,  26  Vt.  725. 

A  Co-obligor  Who  Is  Only  a  Surety  is  as  much 
prohibited  from  making  a  fraudulent  convey- 
ance to  defeat  creditors  as  if  he  were  the  prin- 
cipal obligor,  for  the  creditor,  perhaps,  would 
not  have  trusted  the  principal  had  it  not  been 
for  the  supposed  sufficiency  of  the  surety. 
Russell  v.  Stinson,  3  Hayw.  (Tenn.)  t. 

Where  a  Bond  with  Surety  Is  Given  by  the 
Guardian  to  secure  the  ward  against  official 
neglect  or  misconduct,  the  relation  of  debtor 
and  creditor  arises  at  the  time  of  the  signing  of 
the  bond,  and  the  obligee  or  those  whom  the 
bond  is  designed  to  protect,  as  creditors,  may 
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(4)  Right  of  Action  for  Tort.  —  A  person  who  has  at  the  time  of  the  con- 
veyance a  valid  subsisting  claim  for  damages  for  a  trespass  upon  his  person  or 
property,  committed  by  the  party  making  such  conveyance,  is  a  creditor.1 


impeach  any  conveyance  made  after  its  date, 
though  prior  to  any  breach  of  the  bond. 
Thompson  v.  Thompson,  ig  Me.  244. 

A  Person  Who  Merely  as  Surety  Enters  into  a 
Rule  of  Reference  Before  a  Justice  of  the  Peace 
does  not  thereby  become  a  debtor  to  the  ad- 
verse party,  but  the  debt  as  to  the  surety 
must  be  considered  as  arising  from  the  rendi- 
tion of  the  judgment  on  the  award.  Fales  v. 
Thompson,  1  Mass.  134. 

A  Surety  Is  the  Creditor  of  a  Co-obligor,  and, 
as  such,  entitled  to  all  the  protection  which 
the  statute  13  Elizabeth  extends  to  creditors 
and  others.    Gibson  v.  Love,  4  Fla.  217. 

The  Contingent  Liability  of  a  Prior  to  a  Subse- 
quent Indorser  of  a  negotiable  promissory  note 
is  sufficient  to  establish  the  relation  of  debtor 
and  creditor.  Pulsifer  v.  Waterman,  73  Me. 
233- 

A  Guarantee  Is  to  Be  Deemed  a  Creditor  to  the 
Guarantor,  on  a  covenant  of  guaranty,  even  be- 
fore it  is  broken.  Seward  v.  Jackson,  8  Cow. 
(N.  Y.)  406. 

Liability  upon  Letter  of  Recommendation.  —  A 
conveyance,  if  made  with  the  intent  to  hinder, 
delay,  or  defraud  creditors,  is  void  against 
one  whose  demand  against  the  grantor  was 
based  upon  a  letter  of  recommendation,  given 
by  the  grantor  to  his  son  before  the  convey- 
ance, but  upon  which  a  recovery  was  had  sub- 
sequently thereto.  Miner  v.  Warner,  2  Grant 
Cas.  (Pa.)  448. 

Warranty  of  Title.  —  In  1873  the  defendant 
sold  land  to  the  plaintiff.  In  1879  the  plaintiff 
sued  the  defendant  for  breach  of  warranty  of 
title,  and  obtained  a  judgment,  and  brought  an 
action  to  set  aside  certain  voluntary  convey- 
ances of  property  from  the  defendant  to  his 
children,  made  between  these  dates.  No 
actual  fraud  was  charged,  but  the  plaintiff 
based  his  claim  for  relief  on  the  ground  that 
the  grantor  did  not  retain  sufficient  property 
to  pay  his  liabilities.  It  was  held  that  the 
plaintiff's  demand  could  not  be  deemed  an  ex- 
isting debt  at  the  time  of  the  voluntary  con- 
veyances.   Sanders  v.  Logue,  88  Tenn.  355. 

A  Creditor  under  a  Voluntary  Post  Obit  Bond  is 
entitled  to  the  benefit  of  the  13  Eliz.,  c.  5. 
Adames  v.  Halleti,  L.  R.  6  Eq.  468. 

Liability  as  Stockholder.  —  Members  of  a  man- 
ufacturing corporation  are  liable,  by  force  of 
the  statute  of  1808,  c.  65,  in  certain  cases,  for 
the  debts  of  the  corporation;  and  a  fraudulent 
transfer  of  their  shares,  with  a  view  to  avoid 
such  liability,  leaves  them  still  liable.  Marcy  v. 
Clark,  17  Mass.  330. 

A  Stockholder  in  an  Insolvent  National  Bank, 
after  its  failure,  is  a  debtor  to  the  receiver,  to 
the  extent  of  the  stockholder's  statutory  obli- 
gation.   Yardley  v.  Torr,  67  Fed.  Rep.  857. 

A  Stockholder  Whose  Shares  Have  Not  Been 
Fully  Paid  Up  is  a  debtor  to  the  company 
after  he  has  received  notice  of  the  call.  Rent, 
etc.,  Collecting,  etc.,  Soc.  v.  Troughton,  13 
Reports  292. 

1.  Right  to  Action  for  Tort  Constitutes  Holder 
a  Creditor  —  Georgia.  —  Westmoreland  v.  Pow- 
ell, 59  Ga.  256. 


Illinois.  —  Waldradt  v.  Brown,  6  111.  397,  41 
Am.  Dec.  190;  Bongard  v.  Block,  81  111.  186, 
25  Am.  Rep.  276. 

Indiana.  —  Pennington  v.  Clifton,  11  Ind. 
162;  Petree  v.  Brotherton,  133  Ind.  692. 

Iowa.  —  Corder  v.  Williams,  40  Iowa  582; 
Miller  v.  Dayton,  47  Iowa  312;  Weir  v.  Day, 
57  Iowa  84. 

Kentucky.  —  Lillard  v.  M'Gee,  4  Bibb  (Ky.) 
165. 

Maine.  —  Tobie,  etc.,  Mfg.  Co.  v.  Waldron. 
75  Me.  472.  Compare  Hall  v.  Sands,  52  Me. 
355- 

Maryland.  —  Gebhart  v.  Merfeld,  51  Md. 
325;  Welde  v.  Scotten,  59  Md.  72. 

Michigan.  —  Schaible  v.  Ardner,  98  Mich.  70. 
New  Jersey.  —  Scott  v.  Hartman,  26  N.  J. 
Eq.  89;  Thorp  v.  Leibrecht,  56  N.  J.  Eq.  499. 

New  York.  —  Ford  v.  Johnston,  7  Hun  (N. 
Y.)  563;  Fuller  v.  Brown,  76  Hun  (N.  Y.)  557. 
See  also  Pendleton  v.  Hughes,  65  Barb.  (N. 
Y.)  136,  affirmed  53  N.  Y.  626;  Kain  v.  Larkin, 
4  N.  Y.  App.  Div.  209. 

Texas.  —  Cole  v.  Terrell,  71  Tex.  549. 
Virginia.  —  Harris  v.  Harris,  23  Gratt.  (Va.) 
737- 

One  Against  Whom  Slanderous  Words  Are 
Uttered  is  in  legal  contemplation  a  creditor 
from  the  time  of  their  utterance.  Wright  v. 
Brandis,  r  Ind.  336;  Rogers  v.  Evans,  3  Ind. 
574,  56  Am.  Dec.  537;  Shean  v.  Shay,  42  Ind. 
375.  13  Am.  Rep.  366;  Miller  v.  Dayton,  47 
Iowa  312;  Hord  v.  Rust,  4  Bibb  (Ky.)  231; 
Cooke  v.  Cooke,  43  Md.  522,  Boid  v.  Dean,  48 
N.  J.  Eq.  193;  Shontz  -v.  Brown,  27  Pa.  St. 
123.  See  also  Lillard  v.  M'Gee,  4  Bibb  (Ky.) 
165. 

One  Who  Has  a  Cause  of  Action  for  an  Assault 
and  Battery  is  within  the  protection  of  the  stat- 
ute. Martin  v.  Walker,  12  Hun  (N.  Y.)  46; 
Slater  v.  Sherman,  5  Bush  (Ky.)  206. 

One  Who  Has  a  Cause  of  Action  for  the  Seduc- 
tion of  His  Wife  is  in  legal  contemplation  a 
creditor  of  the  wrongdoer.  Hunsinger  v. 
Hofer,  110  Ind.  390;  McKenna  v.  Crowley,  16 
R.  I.  364. 

A  Woman  Entitled  to  Prosecute  a  Complaint 
under  the  Bastardy  Act  is  to  be  deemed  a  cred- 
itor of  the  man  against  whom  she  is  entitled 
to  prosecute  it,  and  a  conveyance  made  by  him 
for  the  purpose  of  enabling  him  to  avoid  pay- 
ment of  the  sum  which  the  court  may  order 
him  to  pay  to  her  is  fraudulent.  Schuster  v. 
Stout,  30  Kan.  529;  Damon  v.  Bryant,  2  Pick. 
(Mass.)  411;  Leonardo.  Bolton,  153  Mass.  428; 
Pierstaff  v.  Jorges,  86  Wis.  128,  39  Am.  St. 
Rep.  881. 

Liability  under  Civil  Damage  Acts.  —  In  La 

Roche  v.  Brewer,  8  Ohio  Cir.  Ct.  508,  5  Ohio 
Cir.  Dec.  432,  it  was  held  that  a  voluntary  con- 
veyance of  the  property  by  the  owner  to  defeat 
a  judgment  which  was  subsequently  recovered 
by  a  wife  against  the  lessee  for  selling  liquor 
to  her  husband,  under  the  Ohio  statute,  §  4364 
(Civil  Damage  Act),  is  fraudulent  and  void. 

One  Having  a  Right  of  Action  for  Tort  Not  a 
Creditor  until  Judgment  Rendered.  —  A  party 
who  has  a  rigl  t  of  action  for  a  tort  cannot  be 
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(5)  Right  to  Fines  and  Penalties.  —  So  when  a  criminal  offense  is  committed 
for  which  a  fine  may  be  and  is  subsequently  imposed,  the  state  becomes  the 
creditor  of  the  wrongdoer  from  the  time  of  the  commission  of  the  offense,  and 
may  avoid  a  fraudulent  conveyance  made  by  him.1 

4.  The  Thing  Conveyed  —  a.  Must  Be  Something  Out  of  Which  the 
Creditor  Could  Have  Satisfied  His  Claim  —  (1)  In  General. — The 
third  requisite  of  a  fraudulent  conveyance  is  that  the  subject-matter  of  it 
should  be  something  out  of  which  the  creditor  could  otherwise  have  realized 
all  or  a  portion  of  his  claim.  The  law  takes  no  cognizance  of  fraudulent  prac- 
tices that  injure  no  one,  and  so,  no  matter  how  covinous  the  intent,  unless 
the  thing  upon  which  it  operates  be  something  which  the  law  would  appro- 
priate to  the  payment  of  the  debt,  the  conveyance  cannot  be  fraudulent.2 
A  deed  cannot  be  fraudulent  against  creditors  who  are  not  injured  by  its  execu- 
tion and  who  would  not  be  benefited  if  it  were  declared  void.3 

(2)  Property  in  Which  the  Alienor  Had  No  Beneficial  hiterest.  —  For  exam- 
ple, a  transfer  of  property  in  which  the  debtor  has  no  beneficial  interest  cannot 
be  fraudulent  as  to  his  creditors.4 

Debtor  Acting  as  Conduit  for  Legal  Title.  —  Thus,  where  a  debtor  receives  the  title 


deemed  a  creditor  until  he  obtains  judgment. 
The  wrongdoer  is  in  no  sense  a  debtor  by 
reason  of  the  wrong  done,  until  the  judgment 
of  a  court  shall  fix  upon  him  a  pecuniary  bur- 
den for  the  redress  of  the  wrong,  and  conse- 
quently a  deed  made  to  defeat  a  recovery  for 
a  tort  does  not  come  within  the  Act  of  1801, 
c.  25,  §  2;  but  a  voluntary  conveyance,  made 
with  intent  to  defeat  the  satisfaction  of  a  re- 
covery in  an  action  of  tort  then  pending,  will 
not  be  sustained  by  a  court  of  chancery  against 
the  judgment  when  obtained.  Langford  v. 
Fly,  7  Humph.  (Tenn.)  585;  Hill  v.  Bowman, 
35  Mich.  iqi.  Compare  Farnsworth  v.  Bell,  5 
Sneed  (Tenn.)  531. 

One  having  a  valid  cause  of  action,  sound- 
ing in  tort,  against  such  grantor,  at  the  time 
of  such  conveyance,  upon  which  an  action  was 
subsequently  brought  and  judgment  recov- 
ered, is  to  be  regarded  as  a  subsequent  cred- 
itor. Evans  v.  Lewis,  30  Ohio  St.  11.  See 
also  Barling  v.  Bishopp,  29  Beav.  417. 

Eight  of  Action  for  Tort  Not  Within  the  Stat- 
ute.—  In  Beach  v.  Boynton,  26  Vt.  725,  it  was 
held  that  the  words  "  right  and  duty  "  are 
limited  to  such  rights  and  duties  as  are  in  the 
nature  of  debts,  such  as  exist  ex  contractu,  and 
that  it  was  the  purpose  of  the  statute  to  ex- 
clude from  its  protection  rights  of  the  nature 
of  torts,  or  not  to  include  them.  See  also 
Green  v.  Adams,  59  Vt.  602,  59  Am.  Rep.  761; 
Fowler  v.  Frisbie,  3  Conn.  320. 

Conveyance  Made  to  Defeat  Recovery  for  Tort 
Void  at  Common  Law.  —  In  Fox  v.  Hills,  1  Conn. 
295,  it  was  held  that  a  voluntary  conveyance 
to  defeat  the  claim  of  a  third  person  for  dam- 
ages arising  from  a  tort,  though  not  within  the 
statute  against  fraudulent  conveyances*  was 
void  at  common  law. 

1.  Fines  and  Penalties.  —  State  v.  Fife,  2 
Bailey  L.  (S.  Car.)  337;  Heath  v.  Page,  63  Pa. 
St.  108,  3  Am.  Rep.  533;  State  v.  Burkholder, 
30  W.  Va.  593. 

In  Pauncefoot  v.  Blunt,  cited  in  Twyne's 
Case,  3  Coke  82,  it  was  held  that  the  statute 
embraced  the  case  of  a  forfeiture  incurred  to 
the  Queen,  and  "  it  was  resolved  by  all  the 
barons  of  the  exchequer  that  the  statute  of  13 
Elizabeth,  c.  5,  extended  to  it.    *    *    *  So 
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that  this  act  doth  not  extend  only  to  creditors, 
but  to  all  others  who  had  cause  of  action  or 
suit,  or  any  penalty  or  forfeiture." 

2.  The  Thing  Conveyed  —  England.  —  Clem- 
ents v.  Eccles,  11  Ir.  Eq.  229. 

Alabama.  —  Fellows  v.  Lewis,  65  Ala.  343, 
39  Am.  Rep.  1. 

Indiana.  —  Taylor  v.  Duesterberg,  109  Ind. 
165. 

Kentucky.  —  Anthony  v.  Wade,  1  Bush  (Ky.> 
110. 

Maine.  —  Legro  v.  Lord,  10  Me.  161. 
Mississippi.  —  O'Conner  v.  Ward,  60  Miss. 
1025. 

New  York.  —  Hoyt  v.  Godfrey,  88  N.  Y. 
669;  Smillie  v.  Quinn,  90  N.  Y.  492. 

Tennessee.  —  Wagner  v.  Smith,  13  Lea 
(Tenn.)  560. 

A  conveyance  of  property  which  creditors 
could  in  no  event  have  reached  is  not  fraudu- 
lent because  there  was  no  wrongful  convey- 
ance. There  may  be  a  bad  motive,  but  no 
illegal  act,  and  it  is  only  to  such  that  the  law 
applies.    O'Conner  v.  Ward,  60  Miss.  1025. 

3.  Planters'  Bank  v.  Henderson,  4  Humph. 
(Tenn.)  75. 

Unless  a  Creditor  Is  Placed  in  a  Worse  Position 
by  a  Conveyance  than  he  would  otherwise  have 
been  he  cannot  successfully  complain  of  it. 
Howell  Bros.  Shoe  Co.  v.  Mars,  82  Tex. 
493- 

The  statute  only  avoids  deeds  which  would 
deprive  creditors  of  such  property  as  they 
could  make  available  without  their  debtor's 
aid,  and  does  not  apply  to  the  case  of  a  tenant 
in  tail  opening  his  estate  and  resettling  it  on 
himself  for  life,  remainder  over.  Clements  v. 
Eccles,  11  Ir.  Eq.  229. 

A  Copyhold  not  being  subject  to  debts,  a  con- 
veyance of  it  cannot  be  fraudulent  against 
creditors.    Hobbs  v.  Hull,  1  Cox.  Ch.  445. 

4.  Property  in  Which  the  Alienor  Had  No  Bene- 
ficial Interest.  —  Youmans  v.  Boomhower,  3 
Thorn  p.  &  C.  (N.  Y.)  21;  Dunn  v.  Whalen,  66 
Hun  (N.  Y.)  634,  21  N.  Y.  Supp.  869;  De  Berry 
v.  Wheeler,  128  Mo.  84,  49  Am.  St.  Rep.  53S; 
Cresswell  v.  McCaig,  11  Neb.  222;  Barncord 
v.  Kuhn,  36  Pa.  St.  383;  Allen  v.  Holland,  3 
Yerg.  (Tenn.)  343. 
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to  property  for  the  specific  purpose  of  conveying  it  to  another,  he  acquires 
no  such  interest  therein  as  would  make  the  execution  of  the  trust  upon  which 
he  received  it  (whether  so  constituted  as  to  be  legally  binding  or  not)  fraudu- 
lent as  against  his  creditors,  no  fraudulent  intent  being  made  to  appear.1 

(3)  Things  of  No  Substantial  Value  —  (a)  In  General.  —  So  also  the  thing 
conveyed  must  be  of  some  substantial  value,  for  unless  the  removal  of  the 
fraudulent  conveyance  will  be  of  practical  benefit  to  the  creditor,  a  court  will 
not  extend  its  aid.*  A  gift  of  property  so  trivial  in  value  that  it  would  not 
repay  the  expense  of  a  sale  on  execution  will  not  be  disturbed.3 

(b)  Property  Encumbered  to  or  beyond  Its  Value.  —  Where  property  is  encumbered 
to  its  full  value  by  reason  of  prior  liens  thereon,  the  legal  owner  may,  it 
seems,  convey  it  in  satisfaction  of  such  prior  liens  without  rendering  his  act 
fraudulent.  The  surrender  of  a  valueless  equity  of  redemption  cannot  be 
prejudicial  to  other  creditors.4  This  principle  might,  however,  be  carried  too 
far,  for  a  creditor,  it  seems,  ought  to  have  the  right  to  try  the  question  of 
value  at  a  public  sale  rather  than  before  a  jury.5 

(4)  Property  Exempt  by  Statute  —  (a)  Homesteads.  —  Fraud  upon  creditors 
cannot  be  predicated  upon  the  disposition  of  a  homestead.  A  conveyance  by 
a  debtor  of  land  which  is  exempt  from  any  coercive  proceedings  by  his  credit- 
ors cannot  operate  to  defraud  them,  and  is  consequently  not  within  the  pur- 
view of  the  statute.6 


1.  Debtor  Acting  as  Conduit  for  Legal  Title.  — 

Lewiston  First  Nat.  Bank  v.  Dwelley,  72  Me. 
.223;  Victor  Sewing  Mach.  Co.  v.  Jacobs,  46 
Mich.  494.;  Silvers  v.  Potter,  48  N.  J.  Eq.  539; 
Samuel  v.  Kitting;r,  6  Wash.  26t. 

If  0a8  Who  Holis  Real  Estate  in  Trust  for 
Others  during  their  life,  wiih  a  reversion  to 
himself  after  their  death,  procures  insurance 
thereon  in  his  name  as  trustee,  to  an  amount 
not  shown  to  exceed  the  value  of  the  life  in- 
terest, the  money  received  by  him  upon  such 
insurance,  after  a  loss  by  fire,  belongs  to  him 
as  trustee,  and  is  noi  liable  to  be  attached  by 
his  private  creditors.  Lerow  v.  Wilmatth,  9 
Allen  (Mass.)  382. 

2.  Things  of  No  Substantial  Value.  —  Barbour 
v.  Connecticut  Mut.  L.  Ins.  Co.,  61  Conn.  240; 
Rice  v.  Perry,  61  Me.  145;  Stacy  v.  Deshaw,  7 
Hun  (N.  Y.)  451;  Ithaca  Gas  Light  Co.  v. 
Treman,  93  N.  Y.  660.  Compare  Garrison  v. 
Monaghan,  33  Pa.  St.  234, 

3.  Gifts  of  Trivial  Value.  —  See  Hopkirk  v. 
Randolph,  2  Brock.  (U.  S.)  132. 

In  French  v.  Holmes,  67  Me.  186,  a  debtor 
gave  to  his  son  a  lamb  which  had  been  dis- 
owned by  its  mother,  provided  he  could  make  it 
live  and  raise  it.  The  lamb  was  nursed  and 
raised  by  the  son  as  a  "  cosset  "  lamb,  and 
from  it  and  its  progeny  came  the  sheep 
and  lambs  replevied  in  this  suit.  It  was  held 
that  the  gift  was  trivial  and  would  not  be  set 
asi  ie. 

Canceling  Worthless  Account  upon  Books.  — 

Whers  a  debtor  on  the  eve  of  a  general  as- 
signment canceled  upon  his  books,  without 
consideration,  an  old  account  against  on;  who 
was  insolvent,  it  was  held  that  this  did  not 
amount  to  a  disposition  of  property  with  intent 
to  defraud,  as  the  debt  was  not  property 
within  the  purview  of  the  statute,  the  entry 
did  not  amount  to  a  transfer  or  disposition  of 
it,  and  the  fact  of  the  entry  was  no  evidence  of 
intent  to  defraud.  Hoyt  v.  Godfrey,  88  N. 
Y.  669. 

4.  Conveyance  of  Valueless  Equity  of  Redemp- 


tion.—  Williams  v.  Robbins,  15  Gray  (Mass.) 
590;  Baldwin  v.  Rogers,  28  Minn.  544;  Horton 
v.  Kelly,  40  Minn.  193;  Blake  v.  Boisjoli,  51 
Minn.  296;  Aultman  v.  Pikop,  56  Minn.  531; 
Mittelburg  v.  Hairison,  11  Mo.  App.  136; 
Credle  v.  Carrawan,  64  N.  Car.  422;  Johnson 
v.  Riley,  41  W.  Va.  140;  Cox  v.  Horner,  43 
W.  Va.  786. 

5.  Garrison  v.  Monaghan,  33  Pa.  St.  232. 

6.  Alienation  of  Homestead  K  ot  Fraudulent  — 
United  States.  — Cox  v.  W  ilder,  2  Dill  (U.  S.) 
45;  Smith  v.  Kehr,  2  Dill.  (U  S.)  50;  McFar- 
land  v.  Goodman,  6  Biss.  (U.  S.)  m;  Farwell 
v.  Kerr,  28  Fed.  Rep.  345;  Thomson  v.  Crane, 
73  Fed  Rep.  327. 

Alabama.  —  Fellows  v.  Lewis,  65  Ala.  343, 
39  Am.  Rep.  1;  Follak  v.  McNeil,  ico  Ala. 
203;  Hodges  v.  Winston,  95  Ala.  514,  36  Am. 
St.  Rep.  24r;  Fuller  v.  Whitlock,  99  Ala.  411. 

Arkansas.  —  Stanley  v.  Snyder,  43  Atk.  429; 
Bogan  v.  Cleveland,  52  Ark.  101,  20  Am.  St. 
Rep.  158;  Pipkin  v.  Williams,  57  Atk.  242,  38 
Am.  St.  Rep.  241;  Gray  v.  Patterson,  65  Ark. 
373- 

California.  —  Wetherly  v.  Strauss,  93  Cal. 
283.  Compare  La  Points.  Blanchard,  101  Cal. 
549- 

Florida.  —  Murphy  v.  Farquhar,  39  Fla.  350. 
Illinois.  —  Vaughan  v.  Thompson,  17  111.  78; 
Muller  v.  Inderreiden,  79  111.  382;  Boyd  v. 
Barnett,  24  III.  App.  199. 

Indiana.  —  Phenix  Ins.  Co.  v.  Fielder,  133 
Ind.  557. 

Iowa.  —  Hugunin  v.  Dewey,  20  Iowa  368; 
Delashmut  v.  Trau,  44  Iowa  613;  Officer  v. 
Evans,  48  Iowa  557;  Payne  v.  Wilson,  76  Iowa 
377;  Wheeler,  etc.,  Mfg.  Co.  v.  Bjelland,  97 
Iowa  637;  Clark  v.  Raymond.  86  Iowa  661. 

Kansas.  —  Merchants  Nat.  Bank  v.  Kopplin, 
1  Kan  App.  599;  Hixon  v.  George.  18  Kan. 
253;  Winter  v.  Ritchie,  57  Kan.  212;  Wilson 
v.  Taylor,  49  Kan.  774. 

Kentucky.  —  Dowd  v.  Hurley,  78  Ky.  260; 
Anthony  v.  Wade,  1  Bush  (Ky.)  no:  Morton 
v.  Ragan,  5  Bush  (Ky.)  334;  Lishy  v.  Perry,  6 
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Elements  of  a 


AND  CONVEYANCES. 


Fraudulent  Alienation. 


(b)  Personal  Property.  —  The  same  principle  applies  to  personal  property  which 
is  exempt  by  statute  from  levy  or  attachment.  Such  property  cannot  be  the 
subject  of  a  fraudulent  alienation,  for,  as  respects  creditors,  it  is  not  assets.1 


Bush  (Ky  )  515;  Kuevan  v.  Specker,  11  Bush 
(Ky.)  1;  Whayne  v.  Morgan,  (Ky.  1889)  12  S. 
W.  Rep.  128;  Baker  v.  Hines,  (Ky.  1897)  43  S. 
W.  Rep.  452;  Carroll  v.  Dawson,  (Ky.  1898) 
46  S.  W.  Rep.  222;  Wallace  v.  Mason,  100 
Ky.  560. 

Louisiana.  —  Cottingham's  Succession,  29 
La.  Ann.  669. 

Maine.  —  Legro  1.  Lord,  10  Me.  161. 

Massachusetts. — Castle  v.  Palmer,  6  Allen 
(Mass.)  401. 

Michigan.  —  Smith  v.  Rumsey,  33  Mich.  183; 
Rhead  v.  Hounson,  46  Mich.  243;  Pulte  v.  Gel- 
ler,  47  Mich.  560;  Shay  v.  Wheeler,  69  Mich. 
254;  Patnode  v.  Darveau,  112  Mich.  127. 

Minnesota.  —  Ferguson  v.  Kumler,  27  Minn. 
156;  Baldwin  v.  Rogers,  28  Minn.  544. 

Mississippi.  —  Edmonson  v.  Meacham,  50 
Miss.  34;  Wilcher  v.  Thompson,  (Miss.  1893) 
12  So.  Rep.  828. 

Missouri.  —  Vogler  v  Montgomery,  54  Mo. 
577;  Muenks  v.  Bunch,  90  Mo.  500;  Versailles 
Bank  v.  Guthrey,  127  Mo.  189,  48  Am.  St. 
Rep.  621,  overruling  Schaffer  v.  Beldsmeier, 
107  Mo.  314;  Miller  v.  Leeper,  120  Mo.  466. 

Nebraska.  —  Munson  v.  Carter,  40  Neb.  417; 
Roberts  v.  Robinson,  49  Neb.  717,  59  Am.  St. 
Rep.  567;  Mundt  v.  Hagedorn,  49  Neb.  409. 

North  Carolina.  —  Crummen  v.  Bennet,  68 
N.  Car.  494. 

North  Dakota.  —  Kvello  v.  Taylor,  5  N. 
Dak.  76. 

Ohio.  —  Sears  v.  Hanks,  14  Ohio  St.  298,  84 
Am.  Dec.  378. 

South  Carolina.  —  Aultman  v.  Salinas,  44  S. 
Car.  299. 

Texas.  —  Wood  v.  Chambers,  20  Tex.  247,  70 
Am.  Dec.  382;  Cox  v.  Shropshire,  25  Tex.  113; 
Willis  v.  Mike,  76  Tex.  84;  Taylor  v.  Fergu- 
son, 87  Tex.  1;  Patterson  v.  Keller,  (Tex. 
Civ.  App.  1894)  26  S.  W.  Rep.  301;  Picton  v. 
Sloan,  (Tex.  Civ.  App.  1894)  28  S.  W.  Rep. 
251. 

Vermont.  —  Fosters.  McGregor,  11  Vt.  595, 
34  Am.  Rep.  713;  Danforth  v.  Beattie,  43  Vt. 
138. 

Virginia.  —  Simon  v.  Ellison,  (Va.  1895)  22 
S.  E.  Rep.  860. 

Wisconsin.  —  Dreutzer  v.  Bell,  n  Wis.  114; 
Pike  v.  Miles,  23  Wis.  164;  Murphy  v.  Crouch, 
24  Wis.  365;  Shawano  County  Bank  v.  Koep- 
pen,  78  Wis.  533;  Bank  of  Commerce  v.  North- 
western Nat.  Bank,  (Wis.  1896)  67  N.  W.  Rep. 
423- 

The  ownership  of  a  homestead,  exempt  at 
and  before  the  rendition  of  a  judgment,  was 
by  mesne  conveyances  transferred  from  the 
judgment  debtor  to  his  wife.  It  was  held  that 
the  right  of  the  wife  to  assert  such  homestead 
exemption  was  in  no  way  affected  by  the 
fraudulent  intent  with  which  either  of  said 
conveyances  was  given  or  received.  Munson 
v.  Carter,  40  Neb.  417. 

Selection  of  Homestead  —  When  Not  Necessary. 
—  Where  the  area  and  value  of  a  homestead 
do  not  exceed  the  limit  allowed  by  law  as  ex- 
empt, and  the  homestead  is  not  a  part  of  a 
larger  tract  of  land,  a  selection  of  a  homestead 
14  C.  of  L.— 17  : 


by  the  owner  is  unnecessary.  Pollak  v.  Mc- 
Neil, 100  Ala.  203. 

In  New  Hampshire  it  is  held  that  the  exemp- 
tion of  a  homestead  from  attachment  or  levy 
is  a  personal  privilege  which  the  law  gives  to 
the  owner  that  he  or  his  family  may  occupy  it; 
not  that  if  they  have  ceased  to  have  occasion 
to  occupy  it,  he  may  place  it  beyond  the  reach 
of  his  creditors.  A  debtor  cannot  lawfully 
give  it  away  as  against  the  rights  of  his  credit- 
ors, and  if  he  sells  it,  the  avails  of  it,  unless 
again  invested  in  exempt  property,  belong  to 
them.  Currier  v.  Sutherland,  54  N.  H.  475, 
20  Am.  Rep.  143. 

1.  Conveyance  of  Exempt  Personal  Property  Not 
Fraudulent  —  Alabama.  —  Fellows  v.  Lewis,  65 
Ala.  343,  39  Am.  Rep.  1;  Wright  v.  Smith,  66 
Ala.  514;  Lehman  v.  Bryan,  67  Ala.  558;  Alley 
v.  Daniel,  75  Ala.  403;  Nance  v.  Nance,  84 
Ala.  375,  5  Am.  St.  Rep.  378;  Myers  v.  Con- 
way, 90  Ala.  109;  Brinson  v.  Ed  wards,  94  Ala. 
447;  Zelnicker  v.  Brigham,  74  Ala.  598. 

Arkansas.  —  Flash  v.  Tindall,  39  Ark.  571; 
Sannoner  v.  King,  49  Ark.  299,  4  Am.  St.  Rep. 
49;  Sims  v.  Phillips,  54  Ark.  193;  Erb  v.  Cole, 
31  Ark.  554. 

Connecticut.  —  Patten  v.  Smith,  4  Conn.  450, 
10  Am.  Dec.  166;  Ketchum  v.  Allen,  46  Conn. 
414. 

Idaho.  —  Elliot  v.  Hall,  2  Idaho  1142,  35 
Am.  St.  Rep.  285. 

Illinois.  —  Washburn  v.  Goodheart,  88  111. 
229;  Caughan  v.  Thompson,  1^  111.  78;  Berry 
v.  Hanks,  28  111.  App.  51;  Vinton  v.  Felts,  71 
111.  App.  630. 

Indiana.  —  Burdge  v.  Bolin,  106  Ind.  175, 
55  Am.  Rep.  724;  Faurote  v.  Carr,  108  Ind. 
123;  Taylor  v.  Duesterberg,  109  Ind.  165; 
Blair  v.  Smith,  114  Ind.  114,  5  Am.  St.  Rep. 
593;  Barnard  v.  Brown,  112  Ind.  53;  Nichols 
v.  Burch,  128  Ind.  324;  Phenix  Ins.  Co.  v. 
Fielder,  133  Ind.  557;  Isgrigg  v.  Pauley,  148 
Ind.  436;  Kolb  v.  Raisor,  17  Ind.  App.  551. 

Iowa. —  Patterson  v.  Johnson,  59  Iowa  397; 
Robb  v.  Brewer,  60  Iowa  539;  Nash  v.  Ste- 
vens, 96  Iowa  616;  Aultman  v.  Heiney,  59 
Iowa  654;  Gollobitsch  v.  Rainbow,  84  Iowa 
567. 

Kansas.  — Arthur  v.  Wallace,  8  Kan.  267. 

Kentucky.  —  Morton  v.  Ragan,  5  Bush  (Ky.) 
334;  Minor  v.  Sharp,  (Ky.  1895)  33  S.  W.  Rep. 
411;  Falkenburg  v.  Johnson,  (Ky.  1898)  44  S. 
W.  Rep.  80. 

Massachusetts.  —  Mannan  v.  Merritt,  II 
Allen  (Mass.)  582;  Bean  v.  Hubbard,  4  Cush. 
(Mass.)  85. 

Michigan.  —  Hollister  v.  Loud,  2  Mich.  310; 
Smith  v.  Mitchell,  12  Mich.  180;  Rosenthal 
v.  Scott,  41  Mich.  632;  Anderson  v.  Odell,  51 
Mich.  492;  Buckley  v.  Wheeler,  52  Mich.  1; 
Emerson  v.  Bacon,  58  Mich.  526;  Freehling 
v.  Bresnahan,  61  Mich.  540,  1  Am.  St.  Rep.  617; 
Fischer  v.  Mclntyre,  66  Mich.  681;  Bresnahan 
v.  Nugent,  92  Mich.  76. 

Minnesota.  —  Morrison  v.  Abbott,  27  Minn. 
116;  Furman  v.  Tenny,  28  Minn.  77;  Hortcn 
v.  Kelly,  40  Minn.  193;  Blake  v.  Boisjoli,  51 
Minn.  296. 
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Elements  of 


FRAUDULENT  SALES 


Fraudulent  Alienation. 


b.  Property  to  Which  the  Alienee  Has  an  Equitable  Title  — 
(i)  In  General.  —  If  a  debtor  holds  the  legal  title  to  property  which  in  equity 
belongs  to  another,  his  conveyance  of  the  legal  title  to  such  equitable  owner 
will  not  be  deemed  fraudulent  as  to  the  creditors  of  the  former.1 

(2)  Property  Purchased  with  Funds  of  Wife's  Separate  Estate.  —  Thus 
where  a  man  purchases  land  with  money  derived  from  the  separate  estate  of 
his  wife,  though  he  may  take  the  title  in  his  own  name,  she  is  equitably  the 


Mississippi.  — Smith  v.  Allen,  39  Miss.  469; 
O'Conner  v.  Ward,  60  Miss.  1025. 

Missouri.  —  Kulage  v.  Schueler,  7  Mo.  App. 
250;  Stotesbury  v.  Kirtland,  35  Mo.  App.  148; 
Kiely  v.  Hickcox,  70  Mo.  App.  6i/. 

Nebraska.  —  Derby  v.  Weyrich,  8  Neb.  174, 
30  Am.  Rep.  827;  Boggs  v.  Thompson,  13  Neb. 
403;  Gillespie  v.  Brown,  16  Neb.  4C0;  Union 
Pac.  R.  Co.  v.  Smersh,  22  Neb.  751,  3  Am.  St. 
Rep.  290;  Bloedorn  v.  Jewell,  34  Neb.  649. 

Nevada.  —  Bailey  v.  Liltell,  (Nev.  1898)  53 
Pac.  Rep.  308. 

New  Jersey.  —  Dresser  v,  Zabriskie,  (N.  J. 
1898)  39  Atl.  Rep.  1066. 

New  York.  —  Youmans  v.  Boomhower,  3 
Thomp.  &  C.  (N.  Y.)  21;  Spaulding  v.  Keyes, 
(Supm.  Ct.  Gen.  T.)  5  N.  Y.  Supp.  227;  Whit- 
ing v.  Barrett,  7  Lans.  (N.  Y.)  106;  McGivney 
v.  Childs,  41  Hun  (N.  Y.)  607;  Fritz  v.  Worden, 
20  N.  Y.  App.  Div.  241. 

North  Carolina.  —  Duvall  v.  Rollins,  71  N. 
Car.  218;  Winchester  v.  Gaddy,  72  N.  Car. 
115;  Gaster  v.  Hardie,  75  N.  Car.  460;  Mont- 
gomery County  v.  Riley,  75  N.  Car.  144. 

Ohio.  —  Tracy  v.  Cover,  28  Ohio  St.  61. 

South  Carolina.  —  Bridgers  v.  Howell,  27  S. 
Car.  425. 

South  Dakota.  —  Canton  First  Nat.  Bank  v. 
North.  2  S.  Dak.  480. 

Tennessee.  —  Layman  v.  Denton,  (Tenn.  Ch. 
1897)  42  S.  W.  Rep.  153. 

Texas.  —  Eaves  v.  Williams,  10  Tex.  Civ. 
App.  423;  Baines  j>.  Baker,  60  Tex.  139;  Con- 
ber  v.  Hawkins,  66  Tex.  639. 

Vermont.  —  Foster  v.  McGregor,  11  Vt.  595, 
34  Am.  Dec.  713;  Jewett  v.  Guyer,  38  Vt.  209; 
Prout  v.  Vaughn,  52  Vt.  451;  Darling  v. 
Ricker,  68  Vt.  471. 

Wisconsin.  —  Bond  v.  Seymour,  I  Chand. 
(Wis.)  40;  Carhart  v.  Harshaw,45  Wis.  340,  30 
Am.  Rep.  754;  Allen  v.  Perry,  56  Wis.  178; 
Comstock  v.  Bechtel,  63  Wis.  656;  Chicago 
Coffin  Co.  v.  Maxwell,  70  Wis.  282. 

"Wages  and  Earnings. —  If  money  is  exempt 
as  wages  or  earnings,  no  disposition  of  it  by 
its  owner  can  operate  as  a  fraud  upon  his 
creditors.  Elliot  v.  Hall,  2  Idaho  1142,  35 
Am.  St.  Rep.  285;  Nash  v.  Stevens,  96  Iowa 
616;  Union  Pac.  R.  Co.  v.  Smersh,  22  Neb. 
751,  3  Am.  St.  Rep.  290;  Wallace  v.  Mason, 
100  Ky.  560. 

But  where  ihe  law  exempts  the  earnings  of 
a  debtor  for  a  certain  period  only,  he  cannot, 
by  placing  his  earnings  in  the  hands  of  his 
wife  from  lime  to  time  as  he  receives  them, 
hold  as  exempt  from  the  claims  of  creditors 
earnings  for  a  greater  period.  Creditors  may 
reach  in  the  hands  of  the  wife  all  money  so 
received  by  her  except  such  as  was  earned  by 
the  debtor  within  the  statutory  period.  Blood- 
good  v.  Meissner,  84  Wis.  452. 

In  Ohio  the  statute  exempts  from  execution 


or  the  subjecting  to  the  payment  of  a  judg- 
ment creditor  three  months'  wages  of  a  hus- 
band who  has  a  family.  It  has  been  held  that 
if  the  debtor  regularly  applies  a  portion  of  his 
wages  towards  paying  for  a  home,  the  title  to 
which  is  in  his  wife's  name,  the  property  can- 
not be  subjected  to  the  payment  of  his  debts. 
Slump  v.  Frary,  13  Ohio  Cir.  Ct.  619,  6  Ohio 
Cir.  Dec.  357. 

A  Check  for  a  Pension  in  the  hands  of  the  pen- 
sioner is  exempt  from  execution,  and  creditors 
cannot  complain  of  its  assignment  to  the  pen- 
sioner's wife.  Falkenburg  v.  Johnson,  (Ky. 
1898)  44  S.  W.  Rep.  80. 

Property  Subject  to  Execution  for  the  Purchase 
Price  —  Alienation  Held  Fraudulent.  —  Lilli- 
bridge  v.  Walsh,  97  Mich.  461. 

Property  Exempt  Conditionally. — If  a  statute 
exempts  goods  only  upon  condition  that  they 
shall  be  used,  or  intended  for  use,  in  carrying 
on  a  particular  trade  or  business,  and  the 
owner  of  such  goods,  instead  of  using  or  keep- 
ing them  for  such  purpose,  conveys  them  vol- 
untarily or  with  intent  to  hinder  and  delay  his 
creditors,  they  may  attack  the  conveyance  as 
fraudulent,  and  reach  the  goods,  and  the 
debtor  cannot  escape  the  effect  of  the  convey- 
ance by  claiming  the  goods  as  exempt.  Ste- 
venson v.  White,  5  Allen  (Mass.)  148;  Rayner 
v.  Whicher,  6  Allen  (Mass.)  292. 

When  Selection  Is  Not  Necessary.  —  If  the 
debtor's  property  does  not  exceed  in  value  the 
amount  exempted,  the  exemption  privilege  is 
altached  to  it  by  operation  of  ihe  statute  with- 
out any  act  of  selection  by  him,  and  creditors 
cannot  be  prejudiced  by  any  disposition  of 
property  which  is  not  liable  to  their  demands. 
Nance  v.  Nance,  84  Ala.  375,  5  Am.  St.  Rep. 
378;  Alley  v.  Daniel,  75  Ala.  403;  Myers  v. 
Conway,  90  Ala.  109;  Brinson  v.  Edwards,  94 
Ala.  447. 

Destruction  of  Exempt   Property  by  Fire.  — 

When  household  furniture  which  is  exempt 
from  attachment  is  destroyed  by  fire,  an  insur- 
ance company  which  has  insured  the  same 
may  be  charged  as  trustee  for  ihe  amount  due 
on  the  policy.  Woosier  v.  Page,  54  N.  H.  125, 
20  Am.  Rep.  128. 

A  Gift  of  Personal  Property  Exempt  from  Execu- 
tion, to  Take  Effect  at  the  Death  of  the  Donor,  the 
sole  object  of  which  is  to  defraud  cteditors, 
when  the  exemption  has  ceased  to  exist,  may 
be  set  aside  by  the  administrator  of  the  donor, 
for  the  benefit  of  creditors.  Martin  v.  Crosby, 
II  Lea  (Tenn.)  198. 

1.  Aultman  v.  Booth,  95  Mo.  383;  Desmond 
v.  Myers,  113  Mich.  437;  Dermoit  v.  Carter, 
109  Mo.  21 ;  Amsterdam  First  Nat.  Bank  v.  Mil- 
ler, 24  N.  Y.  App.  Div.  551.  See  also  Clark  v. 
Rucker,  7  B.  Mon.  (Ky.)  583;  Donohoe  v.  Hull, 
24  Can.  Sup.  Ct.  683;  Mills  v.  Scott,  43  Fed. 
Rep.  452;  Jauch  v.  De  Socarros,  56  N.  J.  Eq.  538. 
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owner,  and  a  subsequent  conveyance  of  the  land  by  the  husband  to  the  wife 
cannot  be  assailed  by  his  creditors.1 

Permitting  Husband  to  Obtain  Credit  on  Presumed  Ownership.  —  If,  however,  the  wife 
allows  the  record  title  to  remain  in  the  husband,  and  knowingly  permits  him 
to  obtain  credit  on  the  faith  of  his  apparent  ownership,  she  will  be  estopped 
to  assert  title  in  the  land  against  those  who  had  no  notice  or  knowledge  of 
any  such  claim  or  interest  on  her  part,  and  who  have  extended  credit  to  the 
husband  on  the  faith  of  his  ownership.3 

(3)  Wife's  Equity  of  Settlement.  - —  A  trust  created  by  a  debtor  of  his  wife's 
estate  is  not  fraudulent  as  against  his  creditors.  The  wife's  equity  entitles 
her  to  a  settlement  of  it.3 

(4)  Reconveyance  of  Property  Fraudulently  Conveyed.  —  A  conveyance  of 
property  for  the  purpose  of  defrauding  the  creditors  of  the  vendor,  though 
fraudulent  as  to  them,  is  valid  as  to  all  other  persons,  and  so  long  as  the 
vendee  holds  such  property  it  is  subject  to  claims  of  his  creditors  to  the  same 
extent  as  any  other  property  to  which  he  has  title.4  But  until  such  creditors 
obtain  a  lien  upon  the  property,  the  vendee's  right  of  alienation  is  perfect  in 
respect  to  it,  and  it  is  not  a  fraud  upon  his  creditors  for  him  to  reconvey  it 
to  his  vendor.  Until  then  the  creditors  of  the  vendee  have  no  legal  or 
equitable  claim  in  respect  to  it  superior  to  that  of  the  vendor,  and  if 
the  fraudulent  vendee  reconveys  such  property  to  the  vendor,  it  is  gen- 
erally held  that  the  creditors  have  no  right  to  have  the  reconveyance  set  aside 
as  fraudulent.5    In  some  jurisdictions,  however,  this  right  of  reconveyance  is 


1.  Property  Purchased  with  Wife's  Money  — 

Florida.  —  Hill  v.  Meinhard,  39  Fla.  hi. 

Georgia.  —  Rutherford  v.  Chapman,  59  Ga. 
177. 

Illinois.  —  Phillips  v.  Noith,  77  111.  243; 
Seeders  v.  Allen,  98  111.  468;  Eads  v.  Thomp- 
son, 109  111.  87;  Fleming  v.  Weagley,  32  111. 
App.  183. 

Indiana.  —  Leonard  v.  Barnett,  70  Ind.  367; 
Lord  v.  Bishop,  101  Ind.  334;  Heaton  v. 
White,  85  Ind.  376. 

Kentucky.  —  Campbell  v.  Campbell,  79  Ky 
395- 

Minnesota.  —  Farnham  v.  Kennedy,  28 
Minn.  365. 

Mississippi.  — Citizens'  Mut.  Ins.  Co.  v.  Fos- 
ter, 64  Miss.  288. 

Nebraska.  —  Goldsmith  v.  Fuller,  30  Neb. 
563- 

New  Jersey.  —  Dresser  v.  Zabriskie,  (N.  J. 
1898).  39  Atl.  Rep.  1066. 

New  York.  —  Baldwin  v.  Ryan,  3  Thorn  p.  & 
C.  (N.  Y.)  252;  Syracuse  Chilled  Plow  Co.  v. 
Wing,  85  N.  Y.  421. 

Oregon.  —  Besser  v.  Joyce,  9  Oregon  310. 

Virginia. — Spence  v.  Repass,  94  Va. 
716. 

West  Virginia.  —  Hamilton  v.  Steele,  22  W. 
Va.  348. 

Where  a  Daughter  Placed  a  Sum  of  Money  in 
the  Hands  of  Her  Father,  and  also  an  order  from 
her  uncle  for  an  amount  which  the  father 
owed,  for  the  purpose  of  enabling  the  father 
to  purchase  for  her  a  negro  woman  at  public 
sale,  and  the  father  purchased  for  her  and  in 
her  name,  and  took  a  bill  of  sale  in  his  own 
name,  taking  possession  of  the  negro  and  giv- 
ing his  bond,  according  to  the  terms  of  the 
sale  for  the  purchase  money,  but  immediately 
afterwards  conveyed  the  negro  to  his  daugh- 
ter, it  was  held  that  this  conveyance  could  not 
be  considered  fraudulent  against  the  father's 


creditors.  Buie  v.  Kelly,  5  Ired.  L.  (27  N. 
Car.)  169. 

2.  See  the  title  Husband  and  Wife. 

3.  Wife's  Equity  of  Settlement.  —  White  v. 
Sansom,  3  Atk.  410;  Bradford  v.  Goldsbor- 
ough,  15  Ala.  311;  McCauley  v.  Rodes,  7  B. 
Mon.  (Ky.)  462;  McClanahan  v.  Beasley,  17 
B.  Mon.  (Ky.)  m;  Wickes  v.  Clarke,  3  Edw. 
(N.  Y.)  58;  Ellis  v.  Myers,  (Supm.  Ct.  Gen. 
T.)  8  N.  Y.  Supp.  139. 

When  a  Wife's  Distributive  Share  of  Her 
Father's  Estate  is  in  the  hands  of  her  former 
guardian,  an  assignment  thereof  by  the  hus- 
band, in  trust  for  her  separate  use  during  her 
life,  and  for  the  use  of  her  children  after  her 
decease,  is  not  fraudulent  as  to  his  creditors, 
and  they  cannot  reach  such  assigned  ptoperty 
by  the  trustee  process.  Gassett  v.  Grout,  4 
Met.  (Mass.)  486. 

A  Post-nuptial  Settlement  Pursuant  to  Articles 
Entered  intoEefore  the  Marriage  will  not  be  held 
fraudulent,  though  not  exactly  agreeing  with 
them.    Brunsden  v.  Stratton,  Prec.  Ch.  520. 

A  settlement  after  marriage  of  the  wife's 
property  pursuant  to  a  parol  agreement  en- 
tered into  before  marriage  is  not  fraudulent  as 
to  creditors  of  the  husband.  Dundas  v. 
Dutens,  2  Cox  Ch.  235;  Ex  p.  Stuckey,  2  Cox 
Ch.  284. 

4.  See  infra,  this  title,  Validity  of  Fraudu- 
lent Contracts  and  Conveyances — In  Respect  to 
Whom  Fraudulent  Contracts  and  Conveyunices  Are 
Binding  —  Creditors  of  the  Fraudulent  Grantee. 

5.  Eeconveyance  of  Things  Fraudulently  Con- 
veyed. —  Lafayette  Second  Nat.  Bankw.  Brady, 
96  Ind.  498;  McGregor  First  Nat.  Bank  v. 
Hostetter,  61  Iowa  395;  Clark  v.  Rucker,  7  B. 
Mon.  (Ky.)  583;  Ciamer  v.  Blood,  48  N.  Y. 
684;  Davis  v.  Graves,  29  Barb.  (N.  Y.)  480; 
Powell  v.  Ivey,  88  N.  Car.  256;  Stanton  v. 
Shaw,  3  Baxt.  (Tenn.)  12;  Peck  v.  Jones,  10 
Tex.  Civ.  App.  335. 
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denied  on  the  ground  that  the  fraudulent  vendor  has  no  equitable  claim  to 
the  property,  and  it  is  held  that  the  creditors  of  the  vendee  may,  notwithstand- 
ing the  reconveyance,  subject  the  property  to  the  satisfaction  of  their  claims.1 

c.  Property  Susceptible  of  Fraudulent  Alienation  —  (i)  In  Gen- 
eral. —  It  may  be  stated  as  a  general  rule  that  every  kind  of  property  of  any 
substantial  value,  whether  real  or  personal,  legal  or  equitable,  vested,  rever- 
sionary or  contingent,  which  is  subject  to  the  payment  of  debts,  is  susceptible 
of  fraudulent  alienation,  and  may  be  reclaimed  by  creditors  in  a  proper  case.2 

Property  Not  Subject  to  Execution  —  Choses  in  Action.  —  Whether  property  which  is 
not  subject  to  levy  and  sale  under  execution  is  susceptible  of  fraudulent 
alienation,  has  been  the  subject  of  much  discussion  in  the  English  courts,  and 
the  question  was  at  last  settled  in  the  negative,  on  the  ground  that  the  statute 
of  Elizabeth  did  not  intend  to  enlarge  the  remedies  of  creditors,  or  to  subject 
any  property  to  execution  which  was  not  already  in  law  or  equity  subject 
to  the  rights  of  creditors.  Hence  it  was  decided  that  the  fraudulent  aliena- 
tion of  choses  in  action  could  not  be  impeached  by  creditors.3  But  this  doc- 
trine, or  the  ground  upon  which  it  is  based,  has  never  been  acceptable  to  the 
courts  of  the  United  States,  and  the  question  here  has  been  decided  the  other 
way,4  and  the  English  doctrine  has  subsequently  been  reversed  by  statute.5 

Life  Insurance  Policy.  —  An  assignment  by  a  debtor  of  a  life  insurance  policy, 
payable  to  himself,  his  executors,  administrators,  or  assigns,  with  intent  to 
defraud  his  creditors,  is  void  as  to  them.6 


1.  Reconveyance  by  Fraudulent  Vendee  Void  as 
against  His  Creditors.  —  "A  voluntary  reconvey- 
ance by  the  fraudulent  grantee  to  the  original 
grantor  will  be  fraudulent  and  void  against  the 
creditors  of  the  former.  The  estate  in  the 
fraudulent  grantee  is  complete  and  fully 
vested,  so  that  it  is  subject  to  sale  and  convey- 
ance, or  to  descent;  the  title  cannot  be  im- 
pugned for  the  covin  and  collusion,  in  which 
it  was  contrived  and  iransferred  by  any  other 
person,  except  those  injured  by  the  deceit  and 
fraud."  Walton  v.  Tusten,  49  Miss.  569.  To 
the  same  effect  see  Smith  v.  Lane,  3  Pick. 
(Mass.)  205;  Chapin  v.  Pease,  10  Conn.  69,  25 
Am.  Dec.  56. 

2.  Property  Susceptible  of  Fraudulent  Aliena- 
tion. —  See  Beadle  v.  Beadle,  2  McCrary  (U. 
S.)  586;  Stokes  v.  Jones,  21  Ala.  731;  Sargent  v. 
Salmond,  27  Me.  539;  Edmeston  v.  Lyde,  1 
Paige  (N.  Y.)  637;  Patterson  v.  Bodenhamer, 
9  Ired.  L.  (31  N.  Car.)  96;  Catchings  v.  Man- 
love,  39  Miss.  655. 

Goods  and  Chattels.  —  By  force  of  the  com- 
mon law  transfers  of  goods  and  chattels  with 
intent  to  hinder  or  defraud  creditors  are  void- 
able, although  "  goods  and  chattels  "  are  not 
mentioned  in  the  statute.  Byrnes  v.  Volz,  53 
Minn.  no. 

Assignment  of  Expectancy  May  Be  Fraudulent. 

—  Read  v.  Mosby,  87  Tenn.  759. 

If  Two  Persons  Own  Personal  Property  Jointly, 
and  Sell  It  to  another  in  good  faith,  for  a  valu- 
able consideration,  and  are  suffered  to  retain 
possession  of  it,  a  creditor  of  one  of  them  can 
disturb  the  sale  only  to  the  extent  of  that  one's 
interest  in  the  property  at  the  time  of  the  sale. 
Partridge  v.  Wooding,  44  Conn.  283. 

3.  See  1  Story's  Eq.  Jur.,  §  367. 

4.  Choses  in  Action  —  Rule  in  United  States.  — 
Drake  v.  Rice,  130  Mass.  410;  Catchings  v. 
Manlove,  39  Miss.  655;  Burton  v.  Farinholt, 
86  N.  Car.  260;  Markham  v.  Whitehurst,  109 
N.  Car.  307. 
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Money  Given  by  a  Husband  to  His  Wife  when 

insolvent  may  be  reached  in  equity  by  the 
husband's  creditors.  Blair  v.  Smith,  114  Ind. 
114,  5  Am.  St.  Rep.  593. 

An  Assignment  of  Wages  to  Be  Earned  is  not 
fraudulent  as  to  creditors.  Provencher  v. 
Brooks,  64  N.  H.  479;  Buckley  v.  Dunn,  67 
Miss.  710,  19  Am.  St.  Rep.  334. 

An  assignment  of  wages  to  be  earned  up  to 
a  certain  date  in  the  future  under  an  existing 
employment,  if  made  in  good  faith  and  for  a 
valuable  consideration,  is  undoubtedly  valid; 
but  if  it  is  a  mere  device  to  cover  up  the  wages 
from  the  creditors  of  the  assignor,  it  is  as  to 
them  fraudulent  and  void.  O'Conner  v. 
Meehan,  47  Minn.  247. 

5.  Statute  1  &  2  Vict.,  c.  no;  Duffin  v.  Fur- 
ness,  Sel.  Ch.  Cas.  77. 

6.  Life  Insurance  Policies.  —  Stokoe  v.  Cowan, 
29  Beav.  637;  Friedman  v.  Fennell,  94  Ala. 
570;  Barbour  v.  Connecticut  Mut.  L.  Ins.  Co., 
61  Conn.  240;  Stokes  v.  Coffey,  8  Bush  (Ky.) 
533;  Ionia  County  Sav.  Bank  v.  McLean,  84 
Mich.  625;  Catchings  v.  Manlove,  39  Miss. 
655;  McCutcheon's  Appeal,  99  Pa.  St.  133. 

Assignment  of  Policy  to  Wife.  —  Where  a  per- 
son holding  for  his  own  benefit  a  policy  of  in- 
surance on  his  life,  assigns  it  when  insolvent 
for  the  benefit  of  his  wife  and  children,  the 
transfer  as  a  general  rule  is  fraudulent  as 
against  his  creditors,  even  where  he  had  no 
deliberate  fraudulent  intention.  The  reason 
is  that  he  has  withdrawn  from  his  creditors  an 
asset  which  would  have  been  available  for  the 
payment  of  his  debts.  Barbour  v.  Connecti- 
cut Mut.  L.  Ins.  Co.,  61  Conn.  240. 

But  in  Johnson  v.  Alexander,  125  Ind.  575, 
an  assignment  of  a  policy  to  a  creditor  upon 
his  agreement  to  turn  over  to  the  wife  and 
children  of  the  insured  the  balance  of  the 
amount  collected  upon  the  policy,  over  and 
above  the  amount  of  the  creditor's  debt,  and 
interest  thereon,  was  held  to  be  valid,  on  the 
Volume  XIV. 


Elements  of  a 


AND  CONVEYANCES. 


Fraudulent  Alienation. 


(2)  Wife^s  Earnings  and  Their  Products.  —  At  the  Common  Law,  the  wife's  earn- 
ings and  the  avails  of  her  labor  during  coverture  belonged  to  her  husband,  and 
he  could  not,  as  against  his  creditors,  give  them  to  her  or  invest  them  in  prop- 
erty for  her  use.1 

But  by  Statute  in  most  of  the  states  a  married  woman  is  now  entitled  to  her 
own  earnings,  and  may  hold  them  free  from  the  claims  of  her  husband's 
creditors.8 

(3)  Earnings  of  Minor  Children.  —  Although  a  creditor  cannot  make  his 
debtor  work  in  order  to  pay  a  debt,  nor  force  him  to  make  his  children  work, 
or  sell  under  execution  the  value  of  the  interest  which  a  father  has  in  the 
services  of  his  child,  yet  if  in  fact  a  minor  child  does  work  and  earn  wages, 
the  proceeds  of  his  labor  belong  to  his  father,  and  if  the  father  when  insolvent 
invests  money  so  earned  in  the  purchase  of  land,  taking  the  title  in  the  name 
of  the  child,  the  father's  creditors  can  subject  the  land  to  the  payment  of  their 
debts.3 

Right  of  Father  to  Emancipate  Child.  —  But  a  father  has  no  present  valuable  prop- 
erty in  the  future  labor  of  his  minor  children,  and  if  the  father  emancipates 
a  child  and  allows  him  to  provide  for  his  own  support  by  his  own  labor,  he 
does  not  withdraw  from  his  creditors  any  property  or  fund  to  which  they  are 
legally  or  justly  entitled  for  the  payment  of  their  claims.  They  have  no 
ground  for  complaint,  for  the  father  relinquishes  nothing  which  was  intended 
as  a  source  of  profit  to  him,  but  merely  remits  his  son  to  his  natural  rights  at 
an  earlier  period  than  that  fixed  by  law.4 

5.  The  Form  and  Mode  of  Conveyance  —  a.  Character  of  Conveyance 
Immaterial.  — The  precise  form  which  a  fraudulent  alienation  may  assume 
is  immaterial.  The  statutes  cover  all  transfers  and  dispositions  of  property 
made  with  design  to  hinder,  delay,  or  defraud  creditors.  What  cannot  be  done 
directly,  cannot  be  done  by  indirection.  Forms  are  of  little  moment,  for 
where  fraud  appears,  courts  will  drive  through  all  matters  of  form  and  expose 
and  punish  the  corrupt  act.  Whatever  may  be  the  external  formality  of  the 
deed,  if  its  design  be  to  defraud  creditors  it  is  void.5 

ground  that  the  debtor  had  a  right  to  make  a  mainder  of  the  price,  such  deed  was  held  to 
reasonable  provision  for  his  family.  be  voluntary  and  void  as  against  creditors. 

1.  Wife's  Earnings  and  Their  Products.  —  Real  Winchester  v.  Reid,  8  Jones  L.  (53  N.  Car.) 
estate  purchased   with   the    wife's  earnings  377. 

during  coverture  belongs  to  the  husband,  and  4.  Right  of  Father  to  Emancipate  Child. — 
is  subject  to  be  taken  for  his  debts.  Cramer  Lyon  v.  Boiling,  14  Ala.  753,48  Am.  Dec.  122; 
v.  Reford,  17  N.  J.  Eq.  367,  90  Am.  Dec.  594;  Atwood  v.  Holcomb,  39  Conn.  270,  12  Am. 
Davis  v.  Justice,  (Ky.  1893)  21  S.  W.  Rep.  529.      Rep.  386;   Partridge  v.  Arnold,  73  111.  600; 

Where  a  husband  and  wife  by  their  joint  Jenison  v.  Graves,  2  Blackf.  (Ind.)440;  Lord 
industry  and  management  acquire  property,  v.  Poor,  23  Me.  569;  Shortel  v.  Young,  23 
and  keep  it  in  the  husband's  name,  a  convey-  Neb.  408;  Geringer  v.  Heinlein,  29  Cine.  L. 
ance  thereof  without  consideration  by  the  hus-  Bui.  339,  11  Ohio  Dec.  (Reprint)  787,6  Ohio 
band  to  the  wife,  to  the  prejudice  of  existing      Dec.  26. 

creditors  of  the  husband,  cannot  be  upheld.  A  father  though  insolvent  may  emancipate 
Langford  v.  Thurlby,  60  Iowa  105.  his  child,  and  if  the  child  thereafter  give  his 

2.  Wile  Entitled  to  Her  Own  Earnings.  —  Lands     mother  the  benefit  of  his  labor  on  her  separate 
purchased  by,  or  with  the  separate  funds  of,      estate,  the  profits  wrought  by  the  child's  labor 
the  wife,  acquired  by  her  own  skill  and  indus-     will  not  be  liable  to  the  father's  debts.  Trap- 
try,  and  conveyed  directly  to  her,  cannot  be      nell  v.  Conklyn,  37  W.  Va.  242,  38  Am.  St.  ' 
subjected  to  the  payment  of  her  husband's      Rep.  30;  Coyne  v.  Sayre,  54  N.  J.  Eq.  702. 
debts.    Marshall  v.  Marshall,  2  Bush  (Ky.)         Where  the  real  and  personal  estate  of  a- 
415.    See  also  Bangs  v.  Edwards,  88  Ala.  382;     debtor  was  sold  at  sheriffs'  sale,  and  his  minor 
Beach  v.  Baldwin,  14  Mo.  597.  son,  who  had  been  emancipated  by  the  father 

And  see  the  titles  Husband  and  Wife;  from  his  control,  took  a  lease  of  the  land,  and 
Separate  Property  of  Married  Women.  the  father  and  the  family  continued  to  reside 

3.  Earnings  of  Minor  Children.  —  Worth  v.  with  the  son  on  the  land,  and  the  son  acquired 
York,  13  Ired.  L.  (35  N.  Car.)  206.  property  by  gift  and  by  his  own  industry,  it 

Where  a  father  who  was  largely  indebted      was  held  that  such  property  could  not  be  taken 
and  insolvent  made  a  deed  of  land  to  his     in  execution  of  the  debts  of  the  father.  Me- 
son who  was  under  age,  and  received  from      Closkey  v.  Cyphert,  27  Pa.  St.  220. 
him  money  which  he  had  earned  as  day  wages        5.  Form  and  Mode  of  Conveyance  —  Alabama. 
in  part   payment  and   his  note  for   the  re-     —  Forrest  v.  Camp,  16  Ala.  642. 
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Fraudulent  Alienation. 


Fraud  Accomplished  Through  Lawful  Instrument.  —  Hence  it  does  not  alter  the 
character  of  the  fraudulent  arrangement  or  enable  it  to  defy  justice  that  it  was 
accomplished  through  the  agency  of  a  valid  judgment  regularly  enforced.  An 
honest  instrument  may  be  effectively  used  in  accomplishing  beyond  its  own 
legitimate  purpose  a  further  result  of  fraud  and  dishonesty,  and  may  even  be 
selected  as  a  suitable  means  by  reason  of  its  inherent  character.1 

b.  EXPENDING  MONEY  —  (i)  In  Payment  of  Consideration  for  Property 
Conveyed  to  Third  Person.  —  There  is  a  form  of  fraudulent  alienation  of  the 
debtor's  means  which,  though  not  a  conve5'ance  within  the  strict  meaning  of 
that  term,  and  for  that  reason  held  not  to  be  within  the  provisions  of 
the  original  statute,2  will  yet,  when  working  a  fraud  upon  creditors,  be 
relieved  against  under  the  principles  of  the  common  law.  This  is  the  very 
common  case  where  a  debtor  pays  the  purchase  price  for  property  and  has  the 
title  conveyed  to  his  wife  or  other  third  person.  A  debtor  may  innocently 
subtract  from  his  resources  such  means  as  may  be  reasonably  necessary  for  the 
support  of  his  family,  and  his  creditors  cannot  pursue  the  money  so  expended. 
But  subject  to  that  right,  a  debtor  must  devote  his  property  and  means  to  the 
payment  of  his  creditors,  and  if  he  takes  the  money  which  ought  to  be  applied 


Connecticut.  —  New  Haven  Steam  Boat,  etc., 
Co.  v.  Vanderbilt,  16  Conn.  420. 

Georgia.  —  Westmoreland  v.  Powell,  59  Ga. 
256. 

Indiana.  —  Buck  v.  Voreis,  89  Ind.  116. 

Louisiana.  —  Haas  v.  Haas,  35  La.  Ann.  885. 

Maryland.  —  Foley  v.  Bitter,  34  Md.  646; 
Schaferman  v.  O'Brien.  28  Md.  566,  92  Am. 
Dec.  708. 

Mississippi.  —  Stovall  v.  Farmers,  etc.. 
Bank,  8  Smed.  &  M.  (Miss.)  306,  47  Am.  Dec. 
85;  White  v.  Trotter,  14  Smed.  &  M.  (Miss.) 
30,  53  Am.  Dec.  112. 

Missouri.  —  Dallam  v.  Renchaw,  26  Mo.  533. 

New  York.  —  Burns  v.  Morse,  6  Paige  (N. 
Y.)  108. 

North  Carolina.  —  West  v.  Dubberly,  Term 
(4  N.  Car.)  38. 

Ohio.  —  Atkinson  v.  Jordan,  5  Ohio  293,  24 
Am.  Dec.  281. 

Pennsylvania.  —  Kepner  v.  Burkhart,  5  Pa. 
St.  478;  Mitchelli'.  Gendell,  7  Phila.  (Pa.)  107; 
Bunn  v.  Ahl,  29  Pa.  St.  387,  72  Am.  Dec.  639. 

Wisconsin.  —  Reynolds  v.  Vilas,  8  Wis.  471, 
76  Am.  Dec.  238. 

An  Ante-nuptial  Marriage  Settlement  made 
with  intent  to  defraud  creditors  is  void  as  to 
them  if  the  wife  participates  in  the  fraud. 
Bulmer  v.  Hunter,  L.  R.  8  Eq.  46. 

A  Sale  of  a  Debtor's  Property  by  Means  of  a 
Fraudulently  Confessed  Judgment  and  an  execu- 
tion thereon  constitutes  a  (raudulent  disposi- 
tion of  his  property  within  the  state.  Bloom- 
ingdale  v.  Stein,  42  Ohio  St.  168;  Ditchburn  v. 
Jermyn,  etc.,  Co-operative  Assoc.,  3  Pa.  Dist. 
635.  See  also  Crane  v.  Timberlake,  81  Mo.  431 ; 
Switz  v.  Bruce,  16  Neb.  463;  Gillett  v.  Bate, 
86  N.  Y.  87,  10  Abb.  N.  Cas.  (N.  Y.)  88;  Fisher 
v.  Schlosser,  41  Ohio  St.  147;  Kanawha  Valley 
Bank  v.  Wilson.  25  W.  Va.  242;  Shattuck  v. 
Knight,  25  W.  Va.  590;  Hope  v.  Valley  City 
Salt  Co.,  25  W.  Va.  789. 

A  Sheriff's  Sale  on  a  Fraudulent  Judgment  to  a 
party  having  notice  is  void,  and  the  creditor 
defrauded  may  proceed  to  treat  it  as  a  nullity. 
Pierce  v.  Jackson,  6  Mass.  242;  Gilbert  v. 
Hoffman,  2  Watts  (Pa.)  66,  26  Am.  Dec.  103; 
Hall  v.  Hamlin,  2  Watts  (Pa.)  354;  Foulk  v. 


M'Farlane,  1  W.  &  S.  (Pa.)  297,  37  Am.  Dec. 
467. 

Where  a  Debtor  Submits  to  Judgment  by  De- 
fault, and  the  creditor  takes  judgment  for  the 
whole  claim  in  suit,  without  deducting  there- 
from the  amount  of  articles  received  by  him 
from  the  debtor  in  part  payment  of  such  claim, 
the  judgment  is  void  in  toto  as  against  other 
attaching  creditors  of  the  same  debtor.  Peirce 
v.  Partridge,  3  Met.  (Mass.)  44. 

Money  for  Which  a  Judgment  Is  Confessed  May 
Be  Honestly  Due,  and  the  judgment  not  bona 
fide.  If  it  was  confessed  not  for  the  purpose 
of  securing  the  debt,  but  as  a  fraudulent  cover 
to  the  property,  and  to  protect  it  from  another 
creditor,  it  should  be  set  aside  as  fraudulent. 
But  to  establish  the  fraud  in  such  a  case,  the 
proof  of  it  should  be  clear  and  satisfactory. 
Jones  v.  Naughright,  ro  N.  J.  Eq.  298. 

Where  a  Party  Executes  a  Bond  and  Mortgage 
to  another  to  cover  up  his  property,  and  de- 
fraud creditors,  though  the  contract  is  binding 
upon  the  parties  and  their  representatives, 
yet  creditors  may  file  a  bill  to  cancel  it,  and 
establish  its  true  character  by  parol.  Jordan 
v.  Fenno,  13  Ark.  593. 

Statutory  Definition  of  the  Term  "  Conveyance." 
—  In  many  of  the  states  the  term  "convey- 
ance," as  used  in  the  statute  against  fraudu- 
lent conveyances,  is  defined  therein  "  to 
embrace  every  instrument  in  writing,  except  a 
last  will  and  testament,  whatever  may  be  its 
form  and  by  whatever  name  it  may  be  known 
in  law,  by  which  any  estate  or  interest  in 
land  is  created,  aliened,  assigned,  or  surren- 
dered." Mills's  Annot.  Stat.  Colo.  (1891), 
§  2036;  Howell's  Annot.  Stat.  Mich.,  §  6208; 
Stat.  Minn.  (1894).  §  4226;  Comp.  Stat.  Mont., 
§  234;  Comp.  Stat.  Neb.  (1899),  §  3197:  Hill's 
Annot.  Laws  Oregon  (1892),  §  3065;  S.  &  B. 
Annot.  Stat.  Wis.,  §  2326. 

1.  Fraud  May  Be  Accomplished  Through  Lawful 
Instrument.  —  Decker  v.  Decker,  10S  N.  Y.  128. 
See  also  Hardt  v.  Schwab,  72  Hun  (N.  Y.)  109. 

2.  Purchase  of  Property  for  a  Third  Person  Not 
Within  the  Statute.  —  Edmonson  v.  Meacham, 
50  Miss.  34. 

Where  land  is  purchased  by  a  debtor  before 
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to  his  debts,  and  invests  in  the  purchase  of  real  estate  or  other  property  for 
his  own  use  or  that  of  his  wife  and  children,  the  transaction  is  fraudulent.1 

Ground  of  Belief.  —  There  seems  to  be  some  discrepancy  in  the  decisions  as  to 
the  precise  ground  and  principle  upon  which  equity  proceeds  to  reach  and 
subject  the  land  so  purchased  to  the  payment  of  creditors.2  But  this  much 
is  concurred  in,  that  if  the  circumstances  clearly  indicate  that  the  property 
was  intended  for  the  use  and  benefit  of  the  person  to  whom  it  was  conveyed, 
as  will  generally  be  the  case  where  the  conveyance  was  to  the  wife  or  chil- 


the  deed  is  made  to  a  third  person,  the  trans- 
action cannot  be  attacked  by  virtue  of  the  stat- 
ute against  fraudulent  conveyances,  because 
thai  only  avoids  conveyances  made  by  the 
debtor  himself.  The  remedy  of  the  creditor  is 
in  equity,  but  on  a  different  principle,  and  that 
is  the  right  of  the  creditor  to  follow  the  funds 
of  the  debtor.  Gowing  v.  Rich,  i  Ired.  L.  (23 
N.  Car.)  553.  See  also  Crozier  v.  Young,  3  T. 
B.  Mon.  (Ky.)  157. 

1.  Payment  of  Consideration  for  Property  Con- 
veyed to  Third  Person  —  Alabama.  —  Doe  v.  Mc- 
Kinney,  5  Ala.  719;  Stout  v.  Huger,  107  Ala. 
248;  Kelley  v.  Connell,  110  Ala.  543;  Elliott  v. 
Horn,  10  Ala.  348,  44  Am.  Dec.  488. 

Arkansas.  —  Miller  v.  Fraley,  21  Ark.  22. 

Delaware.  —  Newell  v.  Morgan,  2  Harr. 
(Del.)  225. 

District  of  Columbia.  —  Thvson  v.  Foley,  1 
App.  Cas.  (D.  C.)  182. 

Florida.  —  Craig  v.  Gamble,  5  Fla.  430; 
Alston  v.  Rowles,  13  Fla.  117;  Reel  v.  Living- 
ston, 34  Fla.  377,  43  Am.  St.  Rep.  202. 

Illinois.  —  Bowman  v.  Ash,  143  111.  649. 

Indiana.  —  Ewing  v.  Gray,  12  Ind.  64;  Lind- 
ley  v.  Cross,  31  Ind.  106,  99  Am.  Dec.  610; 
Laird  v.  Davidson,  124  Ind.  412. 

Iowa.  — Gear  v.  Schrei,  57  Iowa  666;  Boul- 
ton  v.  Hahn,  58  Iowa  518. 

Kentucky.  —  Baker  v.  Dobyns,  4  Dana  (Ky.) 
220;  Rucker  v.  Abell,  8  B.  Mon.  (Ky.)  566,  48 
Am.  Dec.  406;  Adams  v.  O'Rear,  80  Ky.  129; 
Davis  v.  Justice,  (Ky.  1893)  21  S.  W.  Rep.  529; 
Straus  v.  Head,  (Ky.  1893)  21  S.  W.  Rep. 
537- 

Maine.  —  Legro  v.  Lord,  10  Me.  161 ;  God- 
ding v.  Brack ett,  34  Me.  27;  Dockray  v. 
Mason,  48  Me.  178;  Spaulding  v.  Fisher,  57 
Me.  411. 

Maryland.  —  Baltimore  Second  Nat.  Bank  v. 
Yeatman,  53  Md.  443. 

Massachusetts. — Clark  v.  Chamberlain,  13 
Allen  (Mass.)  257. 

Michigan.  —  Fairbairn  v.  Middlemiss,  47 
Mich.  372. 

Minnesota. — Stone  v.  Myers,  9  Minn.  303, 
86  Am.  Dec.  104;  Blake  v.  Boisjoli,  51  Minn. 
296;  Walford  v.  Farnham,  47  Minn.  95. 

Mississippi.  — Simmons  v.  Ingram,  60  Miss. 
886;  Garland  v.  Chambers,  11  Smed.  &  M. 
(Miss.)  337,  49  Am.  Dec.  63. 

Missouri. — Gutz wilier  v.  Lackman,  23  Mo. 
168;  Patton  v.  Bragg,  113  Mo.  595,  35  Am.  St. 
Rep.  730;  Rinehart  v.  Long,  95  Mo.  396; 
Garrett  v.  Wagner,  125  Mo.  450;  Hart  v. 
Leete,  104  Mo.  315. 

New  Jersey.  —  National  Bank  of  Metropolis 
v.  Sprague,  20  N.  J.  Eq.  13;  Conover  v.  Ruck- 
man,  36  N.  J.  Eq.  493. 

New  York.  —  McCartney  v.  Bostwick,  32  N. 
Y.  53;  Tappan  v.  Butler,  7  Bosw.  (N.  Y.)  480; 
Passavant  v.  Cantor,  (Supm.  Ct.  Gen.  T.)  17 


N.  Y.  Supp.  37;  Kline  v.  McDonnell,  62  Hon 
(N.  Y.)  177. 

North  Carolina.  —  Dobson  v.  Erwin,  1  Dev. 
&  B.  L.  (18  N.  Car.)  569. 

Ohio.  —  Creed  v.  Lancaster  Bank,  1  Ohio  St. 
i;  Edgington  v.  Williams,  Wright  (Ohio)  439; 
Vanzant  v.  Davies,  6  Ohio  St.  52. 

South  Carolina.  —  Brown  v.  M'Donald,  1 
Hill  Eq.  (S.  Car.)  297. 

South  Dakota. — Smith  v.  Tosini,  1  S.  Dak. 
632. 

Tennessee. — Gaugh  v.  Henderson,  2  Head 
(Tenn.)  628. 

Vermont.  —  Dewey  v.  Long,  25  Vt.  564. 

Virginia.  —  Coleman  v.  Cocke.  6  Rand. 
(Va.)  618,  18  Am.  Dec.  757. 

Washington.  —  Curry  v.  Catlin,  9  Wash.  495. 

West  Virginia.  —  McMasters  v.  Edgar,  22 
W.  Va.  673;  Burt  v.  Timmons,  29  W.  Va.  441, 
6  Am.  St.  Rep.  664;  Martin  v.  Warner,  34  W. 
Va.  182. 

Illustrations.  —  Where  property  was  con- 
veyed by  a  debtor  to  a  trustee  for  the  benefit 
of  his  creditors,  and  at  the  trustee's  sale 
thereof  was  purchased  for  the  use  and  benefit 
of  the  debtor,  or  with  money  furnished  by 
him,  it  was  held  that  the  title  of  such  pur- 
chaser was  not  valid  as  against  creditors. 
Gutzwiller  v.  Lackman,  23  Mo.  168. 

A  purchase  of  personal  property,  made  by 
a  debtor  with  his  own  money  and  for  his  own 
benefit,  exposes  the  property  to  his  creditors, 
although  the  bill  of  sale  may  have  been  made 
to  a  third  person,  for  whom  he  pretended  to 
purchase,  and  although  the  vendor  may  have 
supposed  that  he  was  selling  to  such  third  per- 
son.   Godding  v.  Brackett,  34  Me.  27. 

Where  a  wife,  with  rr>oney  belonging  in  part 
to  herself  and  in  part  to  her  husband,  for  the 
purpose  of  delaying  and  defrauding  his  credit- 
ors, causes  his  lands  to  be  bought  in  at 
sheriff's  sale  and  afterwards  conveyed  to  her- 
self, her  title  thus  acquired  is  fraudulent  and 
void  as  to  such  creditors.  Ewing  v.  Gray,  12 
Ind.  64. 

Where  a  debtor,  with  a  view  to  keep  his 
property  out  of  the  reach  of  creditors,  agreed 
with  a  third  person  to  buy  a  lot  of  land,  and 
give  his  notes  and  a  mortgage  for  the  price, 
and  then  to  give  to  the  debtor  a  bond  to  con- 
vey to  him  the  land,  on  payment  to  him  of 
notes  of  like  amount  and  date;  and  the  debtor, 
in  pursuance  of  this  arrangement,  went  into 
possession,  and  erected  buildings  on  the  land, 
it  was  held  that  the  transaction  could  not  be 
impeached  for  fraud,  because  there  was  no 
transfer  of  the  debtor's  property  to  defeat  or 
delay  creditors,  and  because  the  debtor's  right 
under  the  bond  remained  open  to  attachment, 
as  if  he  held  the  legal  estate.  Bean  v.  Brack- 
ett, 34  N.  H.  102. 

2.  See  Edmonson  v.  Meacham,  50  Miss.  34. 
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dren  of  the  debtor,  the  transaction  may  be  treated  as  a  voluntary  conveyance 
and  set  aside  as  such.1  If,  on  the  other  hand,  the  circumstances  show  that 
the  purchase  was  made  for  the  debtor's  own  use,  the  court  will  treat  the 
estate  as  held  by  the  grantee  in  trust  for  the  debtor.8 

Special  Statutory  Provisions.  —  In  some  of  the  states  the  statutes  specially  pro- 
vide that  every  such  conveyance  shall  be  presumed  fraudulent  as  against  the 
creditors  of  the  person  paying  the  consideration,  and  when  a  fraudulent  intent 
is  not  disproved,  a  trust  shall  result  in  favor  of  such  creditors  to  the  extent 
that  may  be  necessary  to  satisfy  their  just  demands.3 

Burden  of  Proof.  —  When  a  debtor  procures  a  conveyance  to  be  made  to  his 
wife,  the  presumption  is  that  the  consideration  was  furnished  by  the  husband, 
and  the  burden  is  upon  him  to  prove  that  the  purchase  money  was  paid  from 
his  wife's  separate  estate.4  If  this  be  satisfactorily  shown,  the  property  can- 
not, of  course,  be  levied  upon  by  his  creditors.5 

(2)  Improving  Property  of  Another.  —  Upon  the  same  general  principle  as 
the  preceding,  if  a  debtor  in  fraud  of  his  creditors  expends  money  in  improve- 
ments upon  the  property  of  a  third  person,  with  the  latter's  knowledge  and 
consent,  the  sums  expended  can  be  followed  by  the  creditors  to  the  premises 
where  they  are  put,  and  the  realty  can  in  favor  of  such  creditors  be  charged  to 
the  extent  of  the  value  of  such  improvements.6 

(3)  Paying  Insurance  Premiums.  —  So  if  a  debtor  fraudulently  expends 


1.  Transaction  Treated  as  a  Voluntary  Convey- 
ance.—  Gear  v.  Schrei,  57  Iowa  666;  Boulton 
v.  Hahn,  58  Iowa  518;  Adams  v.  O'Rear,  80 
Ky.  129;  Dunlap  v.  Hawkins,  59  N.  Y.  342; 
Carr  v.  Breese,  81  N.  Y.  584.  See  also  Creed 
v.  Lancaster  Bank,  1  Ohio  St.  1. 

2.  Grantee  Considered  as  Trustee  for  Debtor.  — 
Miller  v.  Fraley,  21  Ark.  22;  Newell  v.  Mor- 
gan, 2  Harr.  (Del.)  225;  Creed  v.  Lancaster 
Bank,  I  Ohio  St.  1 ;  Edgington  v.  Williams, 
Wright  (Ohio) 439;  Brown  v.  M'Donald,  1  Hill 
Eq.  (S.  Car.)  297. 

3.  Special  Statutory  Provisions.  —  Horner's 
Stat.  Ind.,  §  2975;  Howell's  Annot.  Stat. 
Mich.,  §  5570;  Rev.  Stat.  New  York,  1827,  p. 
1796;  Tappan  v.  Butler,  7  Bosw.  (N.  Y.) 
480. 

4.  Burden  of  Proof.  —  Bowman  v.  Ash,  143 
111.  649;  Treadway  v.  Turner,  (Ky.  1889)  10  S. 
W.  Rep.  816;  Patton  v.  Bragg,  113  Mo.  595, 
35  Am.  St.  Rep.  730;  Passavant  v.  Cantor, 
(Supm.  Ct.  Gen.  T.)  17  N.  Y.  Supp.  37.  Contra, 
Walters  v.  Brown,  (Tenn.  Ch.  1898)  46  S.  W. 
Rep.  777. 

If  this  be  not  satisfactorily  shown,  the  prop- 
erty may  be  subjected  to  the  payment  of  the 
husband's  debts.  Smith  v.  Tosini,  I  S.  Dak. 
632;  Martin  v.  Warner,  34  W.  Va.  182. 

5.  Property  Purchased  with  Wife's  Money  Can- 
not Be  Subjected  to  Payment  of  Husband's  Debts 
•—United  States.  —  Frankenthal  v.  Gilbert,  34 
Fed.  Rep.  5. 

Georgia.  —  Rutherford  v.  Chapman,  59  Ga. 
177- 

Indiana.  —  Noble  v.  Morris,  24  Ind.  478; 
Malady  v.  McEnary,  30  Ind.  273;  Tracy  v. 
Kelley,  52  Ind.  535;  Jones  v.  Snyder,  117  Ind. 
229. 

Iowa.  —  Gilbert  v.  Glenny,  75  Iowa  513; 
Stoddard  v.  Rowe,  74  Iowa  670;  Sims  v. 
Moore,  74  Iowa  497. 

Kentucky.  —  Truitt  v.  Curd,  (Ky.  1891)  16  S. 
W.  Rep.  364;  Howard  v.  Tenney,  87  Ky.  52. 

Michigan.  —  Buhl  v.  Peck,  70  Mich.  44. 

Missouri.  —  Bartlett  v.  Umfried,  94  Mo.  530. 
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Nebraska. — Wood  v.  O'Hanlan,  26  Neb. 
527;  Morse  v.  Raben,  27  Neb.  145.  See  also 
Shortel  v.  Young,  23  Neb.  409. 

New  York.  —  Popfinger  v.  Yutte,  102  N. 
Y.  38. 

Pennsylvania.  —  Bollinger  v.  Gallagher,  170 
Pa.  St.  84,  37  W.  N.  C.  (Pa.)  8. 

Tennessee.  —  Cook  v.  Jones,  (Tenn.  Ch.  1897) 
47  S.  W.  Rep.  14. 

Virginia.  —  Scott  v.  Rowland,  82  Va.  484. 

Where  Husband  and  Wife  Jointly  Purchase  Land, 
the  wife  paying  her  part  of  the  purchase 
money  out  of  her  separate  estate,  her  interest 
is  secure  from  the  claims  of  the  husband's 
creditors.    Scott  v.  Rowland,  82  Va.  484. 

Where  Husband  Gives  Note  Which  Is  Paid  by 
Wife.  —  Where  a  husband,  whether  solvent  or 
insolvent  at  the  time,  purchases  property  for 
his  wife  and  children,  taking  title  to  himself 
as  their  trustee,  paying  nothing,  but  giving  his 
note  for  the  price,  and  afterwards  dies  insolv- 
ent, leaving  the  note  wholly  unpaid;  and 
where  his  widow,  after  his  death,  discharges 
the  note  with  her  own  means,  the  husband's 
creditors  have  not  been  injured  or  defrauded, 
and  cannot  subject  the  property,  though  their 
claims  were  in  existence  when  the  trust  was 
created.    Rutherford  v.  Chapman,  59  Ga.  177. 

6.  Improvements  Placed  upon  Property  of  An- 
other—  Alabama.  —  Ware  v.  Seasongood,  92 
Ala.  152. 

Indiana.  —  Blair  v.  Smith,  114  Ind.  114,  5 
Am.  St.  Rep.  593.  See  also  Moore  v.  Lamp- 
ton,  80  Ind.  301. 

Kentucky.  —  Brooks- Waterfield  Co  v.  Fris- 
bie,  99  Ky.  125,  59  Am.  St.  Rep.  452;  Heck  v. 
Fisher,  78  Ky.  643. 

Maine. — Trefethen  v.  Lynam,  90  Me.  376,. 
60  Am.  St.  Rep.  271. 

Pennsylvania.  —  People's  Nat.  Bank  v.  Loef- 
fert,  184  Pa.  St.  164. 

Virginia.  —  Spence  v.  Repass,  94  Va.  716. 

West  Virginia. — Burt  v.  Timmons,  29  W. 
Va.  441,  6  Am.  St.  Rep.  664;  Humphrey  v. 
Spencer,  36  W.  Va.  11. 

Volume  XIV. 


Elements  of  a 


AND  CONVEYANCES.  Fraudulent  Alienation. 


his  means  in  the  payment  of  premiums  upon  life  insurance  policies,  his  credit- 
ors may  recover  of  the  beneficiary  a  sum  equal  to  the  premiums  so  paid,  with 
interest.1  Under  some  of  the  statutes,  limiting  the  amount  which  an  insolvent 
debtor  may  expend  annually  in  the  payment  of  insurance  premiums,  if  the 
debtor  expends  more  than  the  statutory  allowance,  the  creditors  are  entitled 
to  receive  such  proportion  of  the  insurance  as  the  excess  bears  to  the  total 
amount  of  the  premiums  paid.8  Under  other  statutes  the  creditors  can  only 
recover  the  excess  premium  with  interest.3 

6.  The  Fraudulent  Intent  —  a.  Necessity  OF  A  Fraudulent  Intent. — 
The  next  and  most  essential  requisite  of  a  fraudulent  alienation  is  that  it 
should  be  made  with  a  covinous  intent.4    The  fact  that  creditors  may  be 


1.  Faying  Unreasonable  Amount  in  Insurance 
Premiums.  —  jEtna  Nat.  Bank  v.  U.  S.  Life 
Ins.  Co.,  24  Fed.  Rep.  770;  Ingles  v.  New 
England  Mut.  L.  Ins.  Co.,  27  Fed.  Rep.  249; 
Pence  v.  Makepeace,  65  Ind.  345;  Pullis  v. 
Robison,  73  Mo.  201,  39  Am.  Rep.  497,  5  Mo. 
App.  548;  Chapman  v.  Mcllwrath,  77  Mo.  38, 
46  Am.  Rep.  1;  Stokes  v.  Amerman,  121  N.  Y. 
337;  Stigler  v.  Stigier,  77  Va.  163. 

The  Utmost  that  a  Creditor  Can  Possibly  Recover 
in  an  action  to  subject  an  insurance  policy  to 
the  payment  of  his  debt  is  the  aggregate 
amount  of  the  premiums  paid  upon  it. 
A  creditor  cannot  derive  a  profit  from  or  re- 
cover aught  more  than  the  sums  of  money 
actually  paid  by  the  debtor  in  premiums  upon 
a  policy  of  insurance  upon  his  life  payable  to 
or  for  the  benefit  of  his  wife  or  any  member  of 
his  family.    Pence  v.  Makepeace,  65  Ind.  345. 

When  Premiums  Were  Paid,  a  Part  while  Solv- 
ent and  a  Part  while  Insolvent. —  Where  annual 
premiums  exceeding  three  hundred  dollars 
were  paid  by  a  husband,  part  while  solvent 
and  a  part  after  he  became  insolvent,  it  was 
held  that  the  proceeds  of  the  policies  should  be 
distributed  between  the  widow  and  creditors 
of  the  deceased  in  the  proportion  that  the  pre- 
miums paid  by  him  when  solvent  bear  to  those 
paid  after  his  insolvency.  Pullis  v.  Robison, 
73  Mo.  201,  39  Am.  Rep.  497;  Chapman  v.  Mc- 
llwrath, 77  Mo.  38,  46  Am.  Rep.  1. 

When  Assured  Has  Paid  No  Premiums.  — 
A  debtor  took  out  a  policy  of  insurance  upon 
his  life,  payable  to  his  father  and  mother. 
For  the  first  instalment  of  the  premium  upon 
the  policy  the  assured  gave  his  check  to  the 
agent  of  the  insurers,  and  the  agent  advanced 
the  amount  of  the  check  to  the  insurers. 
When  presented  to  the  bank,  this  check  was 
not  paid,  and  the  agent  retained  it  in  his  pos- 
session until  after  the  assured's  death,  when 
it  was  paid  by  the  assured's  uncle.  Upon  a 
creditor's  bill  to  subject  the  amount  recovered 
upon  the  policy  to  the  payment  of  the  as- 
sured's debts.it  was  held  that  since  the  as 
sured  did  not  divert  any  of  his  property  to  the 
payment  of  the  premiums,  his  creditors  had 
no  standing.  Roberts  v.  Winton,  100  Tenn. 
484. 

The  Kentucky  Statute,  section  655,  does  not 
prohibit  a  debtor's  taking  out  insurance  for 
the  benefit  of  his  family  in  good  faith,  but  only 
subjects  to  the  claims  of  creditors  premiums 
paid  with  a  fraudulent  intent.  Thompson  v. 
Cundiff,  11  Bush  (Ky.)  567. 

2.  Bates's  Annot.  Stat.  Ohio  (1897),  §  3628. 

3.  S.  &  B.  Annot.  Stat.  Wis.,  §  2347. 
Under  the  New  York  Statute,  where  the  an- 


nual premium  is  paid  by  the  judgment  debtor 
out  of  his  own  means  upon  a  policy  of  insur- 
ance for  the  benefit  of  his  wife,  in  excess  of  the 
allowance  of  five  hundred  dollars,  the  court 
has  power  to  adjust,  determine,  and  declare 
the  rights  and  interest  of  a  judgment  creditor 
of  the  husband  in  such  policy,  although  the 
creditor  will  not  be  able  to  realize  anything 
over  such  a  contract  until  it  has  matured,  and 
the  court  may  also  enjoin  the  husband  and 
wife  from  making  any  transfer  of  the  policy 
except  in  subordination  to  the  rights  of  the 
creditor  therein.  Stokes  v.  Amerman,  121  N. 
Y.  337- 

4.  The    Fraudulent    Intent  —  England.  — 
Thompson  v.  Webster,  7  Jur.  N.  S.  531. 
Georgia.  —  Nicol  v.  Crittenden,  55  Ga.  497. 
Kentucky.  —  Lyne  v.  State  Bank,  5  J.J. 
Marsh.  (Ky.)  545. 

Maryland.  —  Zimmer  v.  Miller,  64  Md.  296. 
Missouri.  —  Sibly    v.   Hood,   3    Mo.  290; 
Gens  v.  Hargadine,  56  Mo.  App.  245. 

North  Carolina.  —  Moore  v.  Hinnant,  89  N. 
Car.  455;  Worthy  v.  Brady,  91  N.  Car.  265. 

Mistake.  —  Where  a  vendor  and  purchaser 
contracted  for  a  life  estate  in  certain  slaves, 
at  a  fair  price  for  such  interest,  under  the  sup- 
position that  the  vendor  was  entitled  to  no 
greater  estate  in  the  slaves,  and  the  vendor 
executed  a  bill  of  sale  conveying  "  all  his 
right,  title,  and  interest  in  and  to  the  slaves  " 
to  the  purchaser,  and  it  turned  out  that  the 
vendor  was  entitled  to  an  absolute  interest  in 
them,  which  was  ten  times  the  value  of  the  life 
estate,  it  was  held  in  a  suit  at  law  in  the 
lifetime  of  the  vendor,  by  the  creditors  of  the 
vendor,  impeaching  the  conveyance  for  fraud, 
that  the  mistake  might  be  shown  by  parol  tes- 
timony, and  that  the  conveyance  was  not 
fraudulent  and  void  as  to  such  creditors. 
Runyon  v.  Leary,  4  Dev.  &  B.  L.  (20  N.  Car.) 
231. 

An  Overstatement  of  the  Amount  of  the  Debt 

secured  by  a  mortgage,  if  made  by  mistake,  is 
not  fraudulent.  Reynolds  v.  Johnson,  54  Ark. 
449;  Rogers,  etc.,  Hardware  Co.  v.  Randell,  69 
Mo.  App.  342. 

So  a  Confession  of  Judgment  entered  for  too 
large  an  amount  by  mistake  is  not  fraudulent. 
Howard  Watch  Co.  v.  Bedillion,  131  Pa.  St. 
385. 

Negligence.  —  Before  the  delivery  of  a  chat- 
tel mortgage,  the  mortgagee  agreed  that  cer- 
tain property  therein  named  should  be  omitted 
from  the  mortgage,  because  the  mortgagors 
were  found  to  be  under  a  contract  obligation 
to  sell  and  deliver  it  to  another  person.  By 
mistake  the  instrument  was  delivered  without 
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delayed  or  hindered  by  a  conveyance  is  not  sufficient  of  itself  to  vitiate  the 
deed  if  this  element  be  lacking.  Inconvenience  to  creditors  may  result  from  a 
conveyance  that  is  fair  as  well  as  from  one  that  is  fraudulent,  for  every 
disposition  of  a  debtor's  property,  however  valuable  the  consideration  and 
honest  the  motive,  diminishes  the  fund  out  of  which  payment  of  his  liabilities 
can  be  enforced.  Hence  the  validity  of  the  conveyance  is  to  be  determined 
not  by  its  effect,  but  by  the  intention  with  which  it  is  made.1 

b.  Fraud  Must  be  Directed  Against  Creditors  —  (i)  In  General. — 
But  a  fraud  such  as  will  authorize  a  creditor  to  set  aside  a  conveyance  made 
by  his  debtor  must  be  one  directed  by  the  debtor  against  his  creditors,  and 
not  one  practiced  by  third  parties  against  the  debtor.  If  a  debtor  has  been 
overreached  in  a  transaction,  he  may  avoid  it  himself,  but  a  creditor  of  his 
has  no  standing  to  do  so.a 

(2)  Fraud  Against  One  Creditor  Avoids  Conveyance  as  to  All.  —  It  is  not 
necessary,  however,  that  the  fraud  should  have  been  directed  particularly 
against  the  complainant.  A  conveyance  executed  to  defraud  one  creditor 
may  be  avoided  by  any  other  occupying  a  similar  position;  that  is,  a  fraudu- 
lent intent  against  an  existing  creditor  will  avoid  the  conveyance  as  to  all 
existing  creditors,  and  a  conveyance  made  with  like  intent  against  a  subse- 


making  the  agreed  change,  but  the  mort- 
gagors, without  objection  on  the  part  of  the 
mortgagee,  delivered  the  property  to  such 
other  person.  It  was  held  that  the  negligence 
of  the  mortgagee  in  not  seeing  to  it  that  the 
excluded  property  was  stricken  from  the  mort- 
gage, instead  of  trusting  the  mortgagors  to 
have  it  done,  did  not  render  the  mortgage 
void  as  against  other  creditors.  Allen  v.  Ken- 
nedy, 49  Wis.  549. 

1.  Effect  of  Conveyance  Not  Conclusive  —  Eng- 
land. —  Meux  v.  Howell,  4  East  1. 

Alabama.  —  Young  v.  Dumas,  39  Ala.  60; 
Shealy  v.  Edwards,  75  Ala.  411. 

Arkansas.  —  Daniel  v.  Vaccaro,  41  Ark.  316. 

Florida.  —  Bellamy  v.  Sheriff,  6  Fla.  62. 

Georgia.  —  Peck  v.  Land,  2  Ga.  I,  46  Am. 
Dec.  368. 

Illinois.  —  Sackett  v.  Mansfield,  26  111.  21; 
Myers  v.  Kinzie,  26  111.  36. 

Kentucky.  —  U.  S.  Bank  v.  Hulh,  4  B.  Mon. 
(Ky.)  430;  German  Ins.  Bank  v.  Nunes,  80 
Ky.  334- 

Michigan.  —  Hollister  v.  Loud,  2  Mich.  310. 

Mississippi.  —  Farmers'  Bank  v.  Douglass,  11 
Smed.  &  M.  (Miss.)  539;  Ingraham  v.  Grigg, 
13  Smed.  &  M.  (Miss.)  22. 

Missouri. —  Gates  v.  Labeaume,  19  Mo.  17; 
State  v.  Estel,  6  Mo.  App.  6;  Gens  v.  Harga- 
dine.  56  Mo.  App.  245;  Adam  Roth  Grocery 
Co.  v.  Lewis,  69  Mo.  App.  463. 

New  Hampshire.  —  True  v.  Congdon,  44  N. 
H.  48. 

New  Jersey. —  Arnold  v.  Hagerman,  45  N.  J. 
Eq.  186,  14  Am.  St.  Rep.  712. 

Ne7v  York.  —  Loeschigk  v.  Bridge,  42  Barb. 
(N.  Y.)  171. 

North  Carolina. — O'Daniel  v.  Crawford,  4 
Dev.  L.  (15  N.  Car.)  197;  Lee  v.  Flannagan,  7 
Ired.  L.  (29  N.  Car.)  471. 

Pennsylvania.  —  Thomas  v.  Jenks,  5  Rawle 
(Pa.)  221. 

Texas.  —  Sonnentheil  v.  Texas  Guaranty, 
etc.,  Co.,  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 
945;  Sanger  v.  Colbert,  84  Tex.  668. 

Virginia.  —  Dance  v.  Seaman,  11  Gratt. 
(Va.)  778;  Keagy  v.  Trout,  85  Va.  390. 


Washington.  —  Samuel  v.  Kittenger,  6  Wash. 
261. 

2.  Fraud  Must  Be  Directed  Against  Creditors. 

—  McAlpine  v.  Sweetser,  76  Ind.  78;  Johns 
v.  Jordon,  59  Kan.  771,  51  Pac.  Rep.  889;  Col- 
bern  v.  Robinson,  80  Mo.  541;  Garretson  v. 
Kane,  27  N.  J.  L.  208;  Dougherty's  Estate,  9 
W.  &  S.  (Pa.)  189,  42  Am.  Dec.  326.  See  also 
Hovey  i.  Holcomb,  11  111.  660;  Roberts  v. 
Gibson,  6  Har.  &  J.  (Md.)  116.  See  also  Brum- 
baugh v.  Richcreek,  127  Ind.  240. 

Breach  of  Trust.  —  In  an  action  to  set  aside  a 
deed  as  fraudulent,  it  appeared  that  the  wife 
of  the  grantor,  who  was  living  apart  from  him, 
was  induced  lo  join  in  a  voluntary  conveyance 
of  his  property,  by  his  promise  to  set  aside  a 
certain  sum  of  money  for  her  support.  This 
promise  he  did  not  fulfil,  and  she  was  obliged 
to  contract  a  debt  to  the  plaintiff  for  her  sup- 
port. It  was  held  that  the  grantor  was  not 
guilty  of  fraud,  but  merely  of  a  breach  of 
promise,  and  that  the  conveyance  could 
not  be  attacked.  Curl  v.  Donaldson,  53  Iowa 
291. 

An  Intention  to  Defraud  the  Public  Generally, 

by  contracting  debts  and  circulating  paper  as 
money,  upon  the  faith  of  real  estate  conveyed 
for  the  payment  of  such  debts  and  the  re- 
demption of  such  notes,  will  not  render  the 
deed  by  which  such  real  estate  is  conveyed 
void,  under  the  statute  of  frauds,  unless  there 
is  an  intention  on  the  part  of  the  grantor  to 
defraud,  hinder,  or  delay  his  own  creditors. 
Griffin  v.  Stoddard,  12  Ala.  783. 

Sale  on  Sunday.  —  The  fact  that  a  sale  is 
illegal  because  made  on  Sunday,  against  the 
prohibition  of  a  statute,  does  not  establish  that 
it  is  fraudulent  as  to  creditors,  or  give  them 
any  ground  for  complaint.  Blass  v.  Anderson, 
57  Ark.  483. 

Usury.  —  A  conveyance  of  property  by  an  in- 
solvent, in  discharge  of  a  note  representing  a 
bona  fide  debt,  will  not  be  rendered  fraudulent 
by  the  fact  that  the  note  bore  usurious  interest, 
if  this  was  not  allowed  and  received  for  the 
purpose  of  fraudulently  increasing  the  debt. 
Harris  v.  Russell,  93  Ala.  59. 
266  Volume  XIV. 


Elements  of  a 


AND  CONVEYANCES. 


Fraudulent  Alienation. 


quent  creditor  may  be  avoided  by  any  standing  in  that  relation.1 

(3)  Fraud  Against  Existing  Creditors —  Whether  Subsequent  Creditors  May 
Complain.  —  But  whether  a  conveyance  which  is  actually  fraudulent  against 
existing  creditors  is  thereby  rendered  void  as  to  subsequent  creditors,  is  a 
question  upon  which  the  decisions  are  at  variance. 

Minority  Rule.  — -In  some  of  the  states  it  is  held  that  a  conveyance  of  prop- 
erty made  and  received  for  the  purpose  of  preventing  its  being  subjected  to 
the  payment  of  an  existing  debt,  but  without  any  intention  to  defraud  exist- 
ing creditors,  will  not  be  set  aside  in  equity  upon  the  application  of  a  creditor 
whos?  debt  was  contracted  after  the  conveyance  was  executed.3 

The  Majority  Rule,  however,  is  that  a  conveyance  which  is  fraudulent  as  to 
existing  creditors  is  fraudulent  as  to  and  may  be  avoided  by  subsequent 
creditors  also.3 


1.  Conveyance  Void  as  to  One  Creditor,  Void  as 
to  All.  —  Voorhees  v.  Blanton,  83  Fed.  Rep. 
234.;  Allen  v.  Rundle,  50  Conn,  9,  47  Am. 
Rep.  599;  Personette  v.  Cronkhite,  140  Ind. 
586;  Clark  v.  MacDonald.  62  Hun  (N.  Y.) 
149;  Savage  v.  Knight,  92  N.  Car.  493,  53  Am. 
Rep.  423;  Hoke  v.  Henderson,  3  Dev.  L.  (14 
N.  Car.)  12;  Barrett  v.  Mealon,  119  Pa.  St.  171, 
4  Am.  St.  Rep.  628;  Gruber  v.  Boyles,  1  Brev. 
(S.  Car.)  266,  2  Am.  Dec.  665;  Forbes  v.  Davi- 
son, 11  Vt.  672. 

A  conveyance  fraudulent  as  to  any  creditors 
is  fraudulent  as  to  all,  unless  it  be  such  as 
may  take  benefit  from  it,  and  as  to  all 
others  it  is  void,  and  may  be  so  treated  by 
them  wherever  it  lies  in  their  way  as  an  ob- 
stacle. If  a  junior  mortgage  was  made  to  de- 
fraud creditors,  it  was  void  as  against  the 
senior  mortgagee  as  well  as  against  other  cred- 
itors; that  is,  it  is  void  and  may  be  so  treated 
so  far  as  it  impedes  him  in  the  realization  of 
his  just  demand,  and  a  denial  of  his  right  to 
impeach  it  can  be  maintained  only  when  it 
cannot  be  in  his  way  as  an  obstacle.  Shiveiey 
v.  Jones,  6  B.  Mon.  (Ky.)  274. 

2.  Conveyances  Fraudulent  as  to  Existing  Cred- 
itors Not  Void  as  to  Subsequent  Creditors  — 
United  States.  —  Horbach  v.  Hill,  112  U.  S. 
144. 

Illinois.  —  Mixell  v.  Lutz,  34  111.  382;  Ives 
v.  Hulce,  14  111.  App.  389;  Faloon  v.  Mcln- 
tyre,  17  III.  App.  479;  Springer  v.  Bigford,  160 
111.  495- 

Indiana. — Lynch  v.  Raleigh,  3  Ind.  273; 
Stumph  v.  Bruner,  89  Ind.  556.  Compare 
Ruffing  v.  Tilton,  12  Ind.  259. 

Kansas.  —  Sheppard  v.  Thomas,  24  Kan. 
780. 

Kentucky.  —  Todd  v.  Hartley,  2  Met.  (Ky.) 
206. 

Minnesota.  —  Fullington  v.  Northwestern  Im- 
porters, etc..  Assoc.,  48  Minn.  490. 

Missouri.  — Bonney  v.  Taylor,  90  Mo.  63. 

Oregon. — Crawford  v.  Beard,  12  Oregon 
447- 

Pennsylvania.  —  Snyder  v.  Christ,  39  Pa.  St. 
499;  Kimble  v.  Smith,  95  Pa.  St.  69;  Buckley 
v.  Duff,  114  Pa.  St.  596;  Harlan  v.  Maglaugh- 
lin,  90  Pa.  St.  293;  Mullen  v.  Wilson,  44  Pa. 
St.  413,  84  Am.  Dec.  461;  Monroe  v.  Smith, 
79  Pa.  St.  459. 

3.  Conveyances  Fraudulent  as  to  Existing  Cred- 
itors May  Be  Set  Aside  by  Subsequent  Creditors  — 
Alabama.  —  Echols  v.  Orr,  106  Ala.  237;  Jor- 
dan v.  Collins,  107  Ala.  572;  Prestwood  v. 
Troy  Fertilizer  Co.,  115  Ala.  668. 


Colorado.  —  Wilcoxen  v.  Morgan,  2  Colo. 
473- 

Connecticut.  —  Benton  v.  Jones,  8  Conn.  190. 
Iowa.  —  Harrison  v.  Kramer,  3  Iowa  543; 
Lyman  v.  Cessford,  15  Iowa  229;  Romans  v. 
Maddux,  77  Iowa  203;  Hook  v.  Mowre,  17 
Iowa  202;  Carbiener  v.  Montgomery,  97  Iowa 
659.  Compare  Brundage  v.  Cheneworth,  101 
Iowa  256. 

Maine.  —  Whitinore  v.  Woodward,  28  Me. 
418;  Clark  v.  French,  23  Me.  221,  39  Am. 
Dec.  618;  Marston  v.  Marston,  54  Me.  476; 
Howe  v.  Ward,  4  Me.  195. 

Maryland.  —  Moore  v.  Blondheim,  19  Md. 
172. 

Massachusetts.  —  Damon  v.  Bryant,  2  Pick. 
(Mass.)  411 ;  Bennett  v.  Bedford  Bank,  11 
Mass.  422;  Parkman  v.  Welch,  19  Pick. 
(Mass.)  231;  Day  v.  Cooley,  118  Mass.  527; 
Wadsworth  v.  Williams,  100  Mass.  126. 

New  Hampshire.  —  McConihe  v.  Sawyer,  12 
N.  H.  396;  Smyth  v.  Carlisle,  16  N.  H.  464,  17 
N.  H.  417. 

New  Jersey. — Allaire  v.  Day.  30  N.  J.  Eq. 
231;  Claflin  v.  Mess,  30  N.  J.  Eq.  211. 

New  York.  —  King  v.  Wilcox,  11  Paige  (N. 
Y.)  589;  Wadsworth  v.  Havens,  3  Wend. 
(N.  Y.)  411;  Anderson  v.  Roberts,  18  Johns. 
(N.  Y.)  515,  9  Am.  Dec.  235. 

North  Carolina.  —  Flynn  v.  Williams,  7  Ired. 
L.  (29  N.  Car.)  32. 

Ohio.  —  Woolsey  v.  Urner,  Wright  (Ohio)  606. 
Tennessee.  —  Nicholas  v.  Ward,  1  Head 
(Tenn.)  323,  73  Am.  Dec.  177;  Nichol  v. 
Nichol,  4  Baxt.  (Tenn.)  145;  Hester  7'.  Wilkin- 
son, 6  Humph.  (Tenn.)  215,  44  Am.  Dec.  303; 
Trezevant  v.  Terrell,  96  Tenn.  528. 

Vermont.  —  McLane  v.  Johnson,  43  Vt.  48. 
Virginia.  —  Pratt  v.  Cox,  22Gratt.  (Va.)  330. 
West  Virginia.  —  Silverman  v.  Greaser,  27 
W.  Va.  553- 

A  subsequent  creditor  may  impeach  the  set- 
tlement on  the  ground  of  prior  indebtedness, 
if  he  can  show  antecedent  debts  sufficient  in 
amount  to  afford  reasonable  evidence  of  a 
fraudulent  intent;  for  he  is  not  obliged  to 
show  the  absolute  insolvency  of  the  person 
making  the  settlement.  Reade  v.  Livingston, 
3  Johns.  Ch.  (N.  Y.)  481,  8  Am.  Dec.  520. 

A  Voluntary  Conveyance  May  Be  Impeached 
by  a  Subsequent  Creditor  on  the  ground  that  it 
was  made  in  fraud  of  existing  creditors;  but 
to  do  so,  he  must  show  either  that  actual 
fraud  was  intended  or  that  there  were  debts 
still  unpaid  which  the  grantor  owed  at  the  time 
of  making  it.  Toney  v.  McGehee,  38  Ark.  419. 
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The  Reason  of  the  Rule  is  far  from  clear,  and  the  principle  upon  which  it  is 
founded  is  not  as  satisfactorily  reasoned  out  as  might  be  desired.  Where 
a  conveyance  is  made  to  defraud  existing  creditors,  and  they  are  afterwards 
paid  off  by  goods  or  money  of  subsequent  creditors,  it  is  but  equitable  that 
the  latter  should  be  subrogated  to  the  rights  of  the  former  and  be  permitted 
to  impeach  the  conveyance.1  But  why  a  conveyance  which  is  fraudulent  as 
to  existing  creditors  should  be  presumed  to  be  fraudulent  as  to  subsequent 
creditors,  when  there  is  no  privity  or  connection  between  the  two  classes  of 
creditors,  is  hard  to  comprehend.8  This  seems  to  be  little  more  than  a  pre- 
sumption after  all,  for  it  is  held  that  if,  in  the  conveyance  attacked  as  fraudu- 
lent, the  existing  debts  of  the  grantor  are  provided  for  and  paid,  or  are 
afterwards  paid  without  being  thus  provided  for,  that  fact  repels  the  presump- 
tion of  fraud  and  validates  the  conveyance.3 

Where  a  Conveyance  Is  Merely  Colorable,  and  a  secret  trust  and  confidence  exists 
for  the  benefit  of  the  grantor,  it  is  void  not  only  against  prior  but  against  sub- 
sequent creditors  also,  for  the  fraud  in  such  a  case  is  a  continuing  one.4 

c.  Conveyance  Fraudulent  in  Part,  Void  in  Toto  —  (i)  Single 
Transaction.  —  It  is  not  essential  that  the  intent  should  be  wholly  fraudulent, 
or  that  it  should  extend  to  every  item  of  the  transaction.  If  a  single  convey- 
ance be  fraudulent  in  any  part,  it  is  void  as  to  the  whole  of  the  property  con- 
veyed by  it,  so  far  as  creditors  are  concerned.5 


1.  When  Existing  Creditors  Are  Paid  Through 
the  Means  of  Subsequent  Creditors.  —  Savage  v. 
Murphy,  8  Bosw.  (N.  Y.)75;  Barhydt  v.  Perry, 
57  Iowa  416;  Thomas  v.  Lye,  37  111.  App.  482; 
Paulk  v.  Cooke,  39  Conn.  566;  McElwee  v. 
Sutton,  2  Bailey  L.  (S.  Car.)  128. 

The  defendant  W.  conveyed  to  his  wife  and 
children  real  estate  worth  about  ten  thousand 
dollars,  without  any  consideration.  At  the 
time  of  the  conveyance  he  was  a  merchant 
doing  a  large  business,  his  indebtedness  for 
goods  amounting  to  over  one  hundred  thou- 
sand dollars,  and  his  assets  at  their  nominal 
value  were  worth  about  the  same.  He  was 
indebted  to  the  complainants  at  the  time  of 
the  conveyance,  but  paid  that  indebtedness 
off  out  of  the  proceeds  of  goods  sold.  A  short 
time  after  this  he  became  indebted  to  them 
again,  and  shortly  afterwards  became  a  bank- 
rupt. It  was  held  that  the  conveyance  was 
fraudulent  as  to  the  complainants,  and  that 
they  might  set  aside  the  same  for  subsequent 
debts  contracted  with  them.  Churchill  v. 
Wells,  7  Coldw.  (Tenn.)  364. 

2.  Harlan  v.  Maglaughlin,  90  Pa.  St.  293. 
See  also  Winn  v.  Barnett,  31  Miss.  653;  Henry 
v.  Fullerton,  13  Smed.  &  M.  (Miss.)  634;  Vert- 
ner  v.  Humphreys,  14  Smed.  &  M.  (Miss.)  130. 

3.  When  Existing  Debts  Are  Provided  for.  — 
Reade  v.  Livingston,  3  Johns.  Ch.  (N.  Y.)  481, 
8  Am.  Dec.  520;  Toole  7:  Darden,  6  Ired.  Eq. 
(41  N.  Car.)  396;  Spence  v.  Dunlap,  6  Lea 
(Tenn  )  457;  Hester  v.  Wilkinson,  6  Humph. 
(Tenn.)  215,  44  Am.  Dec.  303. 

4.  Secret  Trust  Avoids  Deed  as  to  Subsequent 
Creditors  —  Illinois.  —  Jones  v.  King,  86  111.  225. 

Indiana.  —  Pennington  v.  Clifton,  11  Ind. 
162;  Ruffing  v.  Tilton,  12  Ind.  259;  Dart  v. 
Stewart,  17  Ind.  222. 

Iowa.  —  Brundage  v.  Cheneworth,  101  Iowa 
256. 

Kentucky.  —  Dishman  v.  Davidson,  (Ky. 
1897)  39  S.  W.  Rep.  515. 

Louisiana.  —  Davis  v.  Stern,  15  La.  Ann.  177; 
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Wang  v.  Finnerty,  32  La.  Ann.  94;  Mossop  v. 
His  Creditors,  41  La.  Ann.  296. 

Maine.  —  Smith  v.  Parker,  41  Me.  452;  Jones 
v.  Light,  86  Me.  437. 

Missouri.  — Stanton  v.  Boschert,  104  Mo.  393. 

New  Hampshire.  — Paul  v.  Crooker,  8  N.  H. 
288. 

Pennsylvania.  —  Carbon  Run  Imp.  Co.  z>. 
Rockafeller.  25  Pa.  St.  56. 

Texas.  — Rives  v.  Stephens,  (Tex.  Civ.  App. 
1894)  28  S.  W.  Rep.  707. 

5.  Conveyance  Fraudulent  in  Part,  Void  in  Toto 
—  Alabama.  —  Tickner  v.  Wiswall,  9  Ala. 
305- 

Illinois.  —  Reed  v.  Noxon,  48  111.  323. 

Kansas. — Wallach  v.  Wylie,  28  Kan.  138; 
Hadley  v.  Adsit,  3  Kan.  App.  122. 

Maryland. — Albert  v.  Winn,  7  Gill  (Md.) 
447- 

Massachusetts.  —  Tucker  v.  Welsh,  17  Mass. 
164. 

Michigan.  —  Pierson  v.  Manning,  2  Mich. 
445;  Kirby  v.  Ingersoll,  Harr.  (Mich.)  172; 
Clark  v.  Lee,  78  Mich.  221. 

Mississippi.  —  Burke  v.  Murphy,  27  Miss. 
167. 

Missouri.  —  McNichols  v.  Richter,  13  Mo. 
App.  515;  Hanna  v.  Finley,  33  Mo.  App.  645; 
State  v.  Excelsior  Distilling  Co.,  20  Mo.  App. 
21. 

New  York. — Mackie  v.  Cairns,  5  Cow.  (N. 
Y.)  547,  15  Am.  Dec.  477,  Hopk.  (N.  Y.)  373; 
Grover  v.  Wakeman,  11  Wend.  (N.  Y.)  187,  25 
Am.  Dec.  624,  4  Paige  (N.  Y.)  24;  Hyslop  v. 
Clarke,  14  Johns.  (N.  Y.)  458;  Austin  v.  Bell, 
20  Johns.  (N.  Y.)  442,  11  Am.  Dec.  297;  Mackie 
v.  Cairns,  5  Cow.  (N.  Y.)  547,  15  Am.  Dec.  477; 
Goodrich  v.  Downs,  6  Hill  (N.  Y.)  438;  John- 
son v.  Philips,  (Supm.  Ct.  Spec.  T.)  2  N.  Y. 
Supp.  432;  Baldwin  v.  Short,  125  N.  Y.  553. 

North  Carolina. — Johnson  v.  Murchison,  I 
Winst.  L.  (60  N.  Car.)  292;  Hafner  v.  Irwin,  I 
Ired.  L.  (23  N.  Car.)  490. 

Pennsylvania.  —  Thomas  v.  Jenks,  5  Rawle 
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Fraudulent  Alienation. 


illustrations.  —  Thus  if  a  bill  of  sale,1  mortgage,3  deed  of  trust,3  bond,4  or 
judgment  note  5  be  executed,  or  judgment  by  confession  6  or  default  7  be 
entered,  for  the  amount  of  several  debts,  one  of  which  is  tainted  with  fraud, 
or  if  fictitious  debts  be  included  in  the  amount,  or  real  ones  be  exaggerated, 
the  whole  instrument,  record,  or  transaction  is  void. 

Conveyances  Partly  Valid.  —  If,  however,  two  distinct  parcels  of  land  be  con- 
veyed in  the  same  deed,  it  may  be  avoided  as  to  one  parcel  by  creditors  who 
have  the  right  to  impeach  it,  because  fraudulent  as  to  them,  when  as  to  the 
other  parcel  it  might  be  deemed  bona  fide  and  unimpeachable.8 

(2)  Connected  Transactions  Between  Same  Parties.  —  If  several  conveyances 
made  between  the  same  parties  are  so  connected  as  to  be  part  of  one  and  the 
same  transaction,  a  fraudulent  intent  in  the  execution  of  one  will  avoid  all  of 
them  ;  9  but  it  is  otherwise  if  they  are  not  so  connected.10  Whether  they  are 
so  connected  or  not  is  a  question  for  the  jury. 11 

d.  Intent  Must  Exist  at  Time  of  Conveyance.  —  If  a  conveyance  is 
not  fraudulent  in  its  inception,  it  will  not  be  made  so  by  the  subsequent  con- 
duct of  the  parties.13 


(Pa.)  221;  McClurg  v.  Lecky,  3  P.  &  W.  (Pa.) 
83,  23  Am.  Dec.  64. 

Tennessee.  —  Youner  v.  Pate,  4  Yerg.  (Tenn.) 
164;  Sommerville  v.  Horton,  4  Yerg.  (Tenn.) 
541,  26  Am.  Dec.  242;  Darwin  v.  Handley,  3 
Yerg.  (Tenn.)  502. 

Texas.  —  Lambeth  v.  McClinton,  65  Tex. 
108;  Brasher  v.  Jamison,  75  Tex.  139. 

Virginia.  —  Garland  v.  Rives,  4  Rand.  (Va.) 
282,  15  Am.  Dec.  756;  Wright  v.  Hencock,  3 
Munf.  (Va.)  521;  Addington  v.  Etheridge,  12 
Gratt.  (Va.)  436. 

West  Virginia.  —  Livesay  v.  Beard,  22  W. 
Va.  585. 

1.  Illustrations.  —  Gregory  v.  Sitlington,  54 
Mo.  App.  60. 

2.  Miami  County  Nat.  Bank  v.  Barkalow, 
53  Kan.  68;  Wallach  v.  Wylie,  28  Kan.  138; 
Cole  v.  Yancy,  1  Mo.  App.  Rep.  502;  H.  T. 
Simon-Gregory  Dry  Goods  Co.  v.  McMahan, 
61  Mo.  App.  499;  Boland  v.  Ross,  120  Mo.  208; 
Baldwin  v.  Shart,  54  Hun  (N.  Y.)  473. 

3.  Stone  v.  Marshall,  7  Jones  L.  (52  N.  Car.) 
300. 

4.  Whiting  v.  Johnson,  n  S.  &  R.  (Pa.)  328, 
14  Am.  Dec.  633. 

5.  Hardt  v.  Heidweyer,  152  U.  S.  547. 

6.  Simons  v.  Goldbach,  56  Hun  (N.  Y.)  204. 

7.  Taaffe  v.  Josephson,  7  Cal.  352. 
Sale  under  Executions  Partly  Fraudulent.  — 

When  a  sale  is  made  at  the  instance  of  a  judg- 
ment creditor  under  executions,  part  of  which 
are  good  and  valid,  and  the  others  fraudulent 
and  void,  the  sale  and  purchase  thereat  are 
void  and  of  no  effect,  for  being  fraudulent  as 
to  part,  they  must  be  esteemed  fraudulent  for 
the  whole.  Floyd  v.  Goodwin,  8  Yerg.  (Tenn.) 
484,  29  Am.  Dec.  130. 

8.  Conveyance  Void  as  to  One  Piece  of  Property, 
Valid  as  to  Another.  —  Chase  v.  Walker,  26  Me. 
555.  In  this  case  the  court  gives  the  following 
illustration:  "  Of  one  parcel,  for  instance, 
the  vendee  may  have  held  a  bond  for  many 
years,  stipulating  to  convey  it  on  the  payment 
of  the  agreed  consideration,  which  might  have 
been  paid,  so  that  a  right  to  a  conveyance 
would  have  become  absolute;  and  this  parcel 
might  be  conveyed  with  another,  which  might 
be  inserted  for  the  purpose  of  defrauding  cred- 
itors.   In  such  case  the  deed,  as  to  the  former. 


might  be  deemed  bona  fide,  but  not  so  as  to 
the  latter;  the  deed  being  voidable  only  so  far 
as  bona  fide  creditors,  who  had  become  such 
before  the  making  of  the  deed,  or  were  de- 
signed to  be  defrauded  by  it,  might  be  injuri- 
ously affected  by  it."  See  also  Rogers  v.  Mun- 
nerlyn,  36  Fla.  591. 

9.  Connected  Transactions  Between  Same  Par- 
ties.—  Bowling  v.  Armourdale  Bank,  57  Kan. 
174;  Baylor  v.  Brown.  3  Tex.  Civ.  App.  177. 
See  infra,  this  title,  Bona  Fide  Purchasers  and 
Creditors  —  Sale  Partly  for  Cash  and  Partly  in 
Payment  of  Debt. 

10.  Nelms  v.  Steiner,  113  Ala.  562. 

11.  Bowling  v.  Armourdale  Bank,  57  Kan. 
174. 

12.  Fraudulent  Intent  Must  Exist  at  Time  of 
Conveyance  —  England.  — Stone  v.  Grubham,  2 
Bulst.  225. 

Alabama.  —  Pope  v.  Wilson,  7  Ala.  690: 
Stokes  v.  Jones,  18  Ala.  734. 

Arkansas.  —  Hempstead  v.  Johnston,  18 
Ark.  123,  65  Am.  Dec.  458;  Cornish  v.  Dews, 
18  Ark.  172. 

Illinois.  —  Klemm  v.  Bishop,  56  111.  App.  613. 
Indiana.  —  Ray  v.  Simons,  76  Ind.  150;  Rose 
v.  Colter,  76  Ind.  590. 

Iowa.  —  Wooster  v.  Stanfield,  n  Iowa  128. 
Kentucky.  —  U.  S.  Bank  v.  Huth,  4  B.  Mon. 
(Ky.)  441. 

Massachusetts.  —  Hatch  v.  Smith,  5  Mass.  50. 
Michigan.  —  Page  v.  Kendrick,  10  Mich.  300. 
Mississippi.  —  Wright  v.  Henderson,  7  How. 
(Miss.)  539. 

Missouri.  —  Gates  v.  Labeaume,  19  Mo.  17. 
New  Jersey.  —  Owen  v.  Arvis,  26  N.  J.  L.  22. 
New  York.  —  Weller  v.  Wayland,  17  Johns. 
(N.  Y.)  102;  Sheldon  v.  Dodge,  4  Den.  (N.  Y.) 
217.    Compare  Hildreth  v.  Sands,  2  Johns.  Ch. 
(N.  Y.)  35- 

Pennsyhania.  —  Benson  v.  Maxwell,  (Pa. 
1888)  14  Atl.  Rep.  161;  McGuire  v.  Faber,  25 
Pa.  St.  436. 

Tennessee.  —  Sommerville  v.  Horton,  4  Yerg. 
(Tenn.)  541,  26  Am.  Dec.  242. 

Virginia.  —  Claytor  v.  Anthony,  6  Rand. 
(Va.)  285. 

West  Virginia.  —  Harden  v.  Wagner,  22  W. 
Va.  356. 

If  a  Conveyance  Be  Valid  When  Made,  it  cannot 
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Subsequent  Use  Evidence  of  Previous  Intent.  —  But  arranging  a  transaction  in  such 
a  manner  as  to  furnish  facilities  for  fraud,  and  attempting  a  fraud  under  it, 
though  long  afterwards,  will  be  competent  evidence  to  show  that  fraud  was 
originally  contemplated.1 

Equity  Will  Interpose  to  Prevent  Misuse,  —  If  a  conveyance  valid  in  its  inception 
be  afterwards  employed  for  a  fraudulent  purpose,  a  court  of  equity  will  inter- 
pose to  prevent  such  use  of  it.2  So  when  a  deed  of  trust  fairly  made 
becomes  by  subsequent  events  oppressive  or  injurious  to  other  creditors, 
although  such  a  condition  of  things  would  not  affect  the  deed,  yet  a  court  of 
chancery  will  direct  the  trust  to  be  executed  immediately,  and  after  satisfying 
the  purposes  of  the  trust  pay  over  the  residue  to  the  other  creditors.3 

e.  Participation  by  Alienee  —  Necessity  of  —  (i)  When  the  Convey- 
ance Is  upon  Consideration. — Although  a  conveyance  is  rendered  fraudulent 
as  to  the  vendor  by  his  covinous  intent  in  making  it,  the  title  of  the  vendee 
will  not  be  vitiated  unless  he  participated  in  such  intent,  had  knowledge  of  its 
existence,  or  notice  of  some  fact  calculated  to  put  him  on  inquiry  which,  if 
followed  up,  would  have  led  to  a  discovery  of  the  fraudulent  intent  of  the 
vendor.4    If  the  vendee  has  paid  value  and  has  not  such  knowledge,  he  is  a 

be  invalidated  by  subsequent  acts  of  the 
grantor  nor  by  the  creation  of  subsequent 
debts.    Page  v.  Kendrick,  10  Mich.  300. 

Acts  in  Pais,  Subsequent  to  the  Execution  of  a 
Deed  for  lind,  cannol  estop  the  grantee  in  a 
court  of  law  from  asserting  his  title.  The 
fraud  which  at  law  will  vacate  the  deed  must 
relate  to  its  execution.  Stokes  v.  Jones,  18 
Ala.  734. 

If  a  Deed  of  Trust  for  the  benefit  of  creditors 
was  valid  when  executed,  no  subsequent  con- 
duct on  the  part  of  the  grantor  or  ihe  trustee, 
however  fraudulent,  could  avoid  the  deed,  and 
deprive  the  creditors  accepting  it  in  good  faith, 
and  not  participaling  in  Ihe  fraud,  of  their 
rights  under  it.  Hempstead  v.  Johnston,  18 
Ark.  123,  65  Am  Dec.  458;  Cornish  v.  Dews 
18  Ark.  172;  U.  S.  Bank  v.  Huth,  4  B.  Mon. 
(Ky.)  441. 

1.  Subsequent  Use  Evidence  of  Previous  Intent. 

■ — Lynde  v.  McGregor,  13  Allen  (Mass.)  172; 
Wilson  v.  Ferguson,  (Supm.  Ct.  Spec.  T.)  10 
How.  Pr.  (N.  Y.)  17;;. 

Although  a  deed  which  at  the  time  of  its 
execution  is  fair  and  valid  as  against  creditors 
cannot  become  fraudulent  and  void  by  matlers 
occurring  afterwards,  yet,  in  determining  the 
intent  with  which  a  deed  was  executed,  it  is 
competent  as  against  the  parties  to  it  to  look 
to  the  use  which  they  have  made  of  it.  The 
use  to  which  they  have  applied  it  is,  as  against 
them,  evidence  of  the  intent  with  which  they 
made  it.  Worseley  v.  De  Mattos,  I  Burr.  484; 
Constantine  v.  Twelves,  29  Ala.  607. 

2.  Harden  v.  Wagner,  22  W.  Va.  356. 

3.  Pope  v.  Wilson,  7  Ala.  6go. 
If  a  Trust  Estate  Is  More  than  Sufficient  to  Pay 

the  Trust  Debts,  or  if  the  trustee  is  tardy  in 
bringing  the  trust  to  a  close,  the  appropriate 
remedy  of  creditors  not  embraced  in  the  deed 
of  trust  is  by  bill  in  equity  to  compel  a  fair 
settlement,  or  have  the  debts  secured  by  the 
trust  deed  paid  off  and  a  decree  for  the  resi- 
due, if  any,  in  favor  of  other  creditors.  Wright 
v.  Henderson,  7  How.  (Miss.)  539;  Cornish  v. 
Dews,  18  Ark.  172. 

4.  Participation  by  the  Alienee  —  When  the 
Conveyance  Is  upon  Consideration  —  England.  — 
Parnell  v.  Stedman,  1  Cab.  &  El.  153. 


United  States.  —  Prewit  v.  Willson,  103  U.  S. 
22;  Horbach  v.  Hill,  112  U.  S.  144;  Magniac 
v.  Thompson,  1  Baldw.  (U.  S.)  344;  Jenkins  v. 
Einstein,  3  Biss.  (U.  S.)  128. 

Alabama.  —  Borland  v.  Mayo,  8  Ala.  104; 
Stover  v.  Herrington,  7  Ala.  142,  41  Am.  Dec. 
86;  Anderson  v.  Hooks,  9  Ala.  704;  Governor 
v.  Campbell,  17  Ala.  566;  Abercrombie  v. 
Bradford,  16  Ala.  560;  Townsend  v.  Harwell, 
18  Ala.  301;  Hall  v.  Heydon,  41  Ala.  242; 
Tompkins  v.  Nichols,  53  Ala.  197;  Bradley  v. 
Ragsdale,  64  Ala.  558;  Skipper  v.  Reeves,  93 
Ala.  332;  Schaungut  v.  Udell,  93  Ala.  302; 
Jan'rey  v.  McGough,  83  Ala.  202. 

Arkansas.  —  Splawn  v.  Martin,  17  Ark.  146; 
Christian  v.  Greenwood,  23  Ark.  258,  79  Am. 
Dec.  104. 

California.  —  Landecker  v.  Houghtaling,  7 
Cal.  391;  Haskin  v.  James.  96  Cal.  258; 
Cohen  v.  Knox,  90  Cal.  266;  Priest  v.  Brown, 
100  Cal.  626;  Grunsky  v.  Parlin,  110  Cal.  179. 

Colorado.  —  Riethtnann  v.  Gods  man,  23  Colo. 
202. 

Connecticut.  —  Partelo  v.  Harris,  26  Conn. 
480;  Sisson  v.  Roath,  30  Conn.  15. 

Georgia.  —  Clafiin  v.  Ballance,  91  Ga.  411; 
Holies  v.  Sales,  103  Ga.  75. 

Illinois.  —  Gridley  v.  Bingham,  51  111.  153: 
Brown  v.  Riley,  22  111.  46;  Myers  v.  Kinzie,  26 
111.  36;  Miller  v.  Kirby,  74  111.  242;  Hatch  v. 
Jordon,  74  111.  414;  Bowden  v.  Bowden,  75  111. 
143;  Otis  v.  Spencer,  102  111.  622,  40  Am.  Rep. 
617;  Gtiffin  v.  Wolf,  31  III.  App.  554;  Ewing 
v.  Runkle,  20  111.  448;  Meixsell  v.  Williamson, 
35  111.  529;  Hessing  v.  McCloskev,  37  III.  341; 
Zick  v.  Guebert,  142  111.  154:  Rhoades,  etc., 
Co.  v.  Smith,  43  111.  App.  400;  Aultman,  etc., 
Co.  v.  Weir,  34  111.  App.  615;  Webber  v. 
Mackey,  31  111.  App.  369;  Hughes  v.  Noyes, 
171  111.  575. 

Indiana. — Stewart  v.  English,  6  Ind.  176; 
McCormick  v.  Hyatt,  33  Ind.  546;  Jarvis  v. 
Banta,  83  Ind.  528;  Cra  wfordsville  First  Nat. 
Bank  v.  Carter,  89  Ind.  317;  Hogan  v.  Robin- 
son, 94  Ind.  138;  Pennington  v.  Flock.  93  Ind. 
378;  Seager  v.  Aughe,  97  Ind.  2S5;  Plunkett 
v.  Plunkett,  114  Ind.  484;  Scott  v.  Davis,  117 
Ind.  232;  McFadden  v.  Ross,  126  Ind.  341; 
Straight  v.  Roberts,  126  Ind.  3S3. 
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Fraudulent  Alienation. 


bona  fide  purchaser  and  will  be  protected  as  such.1 

(2)  When  the  Conveyance  Is  Voh4ntary.  —  But  this  principle  has  no  applica- 
tion when  the  conveyance  is  merely  voluntary.  One  who  receives  lands  or 
goods  by  a  voluntary  conveyance  cannot  claim  the  protection  which  is 
accorded  purchasers,  and  though  he  may  be  entirely  innocent  of  any  knowledge 
of  the  donor's  fraudulent  intent,  he  cannot  hold  the  property  against  the  just 
claims  of  the  latter's  creditors.* 


Iowa.  —  Drummond  v.  Couse,  39  Iowa  442; 
Kellogg  v.  Aherin,  48  Iowa  299:  Roberts  v. 
Press  97  Iowa  475;  Adams  v.  Foley,  4  Iowa 
54;  Miller  v.  Bryan,  3  Iowa  58;  Fifield  v.  Gas- 
ton, 12  Iowa  218;  Steele  v.  Ward,  25  Iowa  535; 
Des  Moines  Ins.  Co.  v.  Lent,  75  Iowa  522; 
Davis  v.  Garrison,  85  Iowa  447;  Stroff  v. 
Swafford,  81  Iowa  695. 

Kansas.  —  Emporia  First  Nat.  Bank  v.  Ride- 
nour,  46  Kan.  707;  La  Clef  v.  Campbell,  3 
Kan.  App.  756;  Roach  v.  Barry,  5  Kan.  App. 
879.  48  Pac.  Rep.  866. 

Kentucky.  —  Violett  v.  Violett,  2  Dana  (Ky.) 
323;  Brown  v.  Foree,  7  B.  Mon.  (Ky.)  357,  46 
Am.  D;c.  519;  Brown  v.  Smith,  7  B.  Mon. 
(Ky.;  361;  Wood  v.  Elliott,  (Ky.  1888)  7  S.  W. 
Rep.  624;  American  Brewing  Co.  v.  Mc- 
Gruder,  (Ky.  1895)  32  S.  W.  Rep.  603. 

Louisiana.  —  Montgomery  v.  Wilson,  31  La. 
Ann.  ig5;  Bastian  v.  Christesen,  34  La.  Ann. 
883;  Lowenstein  v.  Fudickar,  43  La.  Ann.  886. 

Maine.  —  Davis  v.  Tibbetts,  39  Me.  279; 
Tolman  v.  Ward,  86  Me.  303,  41  Am.  St.  Rep. 
556. 

Massachusetts.  —  Harrison  v.  Phillips  Acad- 
emy, 12  Mass.  456;  Bridge  v.  Eggleston,  14 
Mass.  250;  Foster  v.  Hall,  12  Pick.  (Mass.)  89, 
22  Am.  Dec.  400;  Kittredge  v.  Sumner,  11 
Pick.  (Mass.)  50;  Snow  v.  Paine,  114  Mass. 
520. 

Michigan.  —  Farrand  v.  Caton,  69  Mich.  235; 
Fraser  v.  Passage,  63  Mich.  551. 

Mississippi.  —  Verner  z..  Verner,  64  Miss. 
184;  Tennent-Stribling  Shoe  Co.  v.  Davie, 
75  Miss.  447- 

Missouri.  —  Byrne  v.  Becker,  42  Mo.  264; 
Sibly  v.  Hood,  3  Mo.  290;  Hurley  v.  Taylor, 
78  Mo.  238;  Hausmann  v.  Hope,  20  Mo.  App. 
193;  Kendall  v.  Baltis,  26  Mo.  App.  411;  Hen- 
derson v.  Henderson,  55  Mo.  534;  Ames  v. 
Gilmore  59  Mo.  537;  Garesche  v.  MacDonald, 
103  Mo.  1;  Stevens  Lumber  Co.  v.  Kansas 
City  Planing  Mill  Co.,  59  Mo.  App.  373;  Simon 
Gregory  Dry-Goods  Co.  v.  Schooley,  2  Mo. 
App.  Rep.  1358;  Farmers'  Bank  v.  Worthing- 
ton,  145  Mo.  91;  Little  v.  Eddy,  14  Mo.  160 

Montana.  —  Curtis  v.  Valiton,  3  Mont.  153. 

Nebraska.  —  Hedman  v.  Anderson,  6  Neb. 
392;  Smith  v.  Schmitz,  10  Neb.  600;  Farring- 
ton  v.  Stone,  35  Neb.  456;  Crabb  v.  Morrissey, 
31  Neb.  161 ;  Edwards  v.  Reid,  39  Neb.  645,  42 
Am.  St.  Rep.  607,  Nathan  v.  Sands,  52  Neb. 
660. 

New  Hampshire. — Blake  v.  White,  13  N. 
H.  267. 

New  Jersey. — New  York  F.  Ins.  Co.  v. 
Tooker,  35  N.  J.  Eq.  408. 

New  York.  —  Parker  v.  Conner,  93  N.  Y. 
118,  45  Am.  Rep.  178;  Newman  v.  Cordell,  43 
Barb.  (N.  Y.)  448;  Van  Wyck  v.  Baker,  16 
Hun  (N.  Y.)  168;  Farley  v.  Carpenter,  27  Hun 
(N.  Y.)  359;  Hine  v.  Bowe,  114  N.  Y.  350; 
Stearns  v.  Gage,  79  N.  Y.  102;  Wilmerding  v. 


Jarmulowsky,  85  Hun  (N.  Y.)  285;  Dorr  v. 
Beck,  76  Hun  (N.  Y.)  540;  Galle  v.  Tode,  148 
N.  Y.  270;  Demarest  v.  House,  91  Hun  (N.  Y.) 
290;  Sommers  v.  Cottentin,  26  N.  Y.  App.  Div. 
241. 

North  Carolina.  —  Rose  v.  Coble,  Phil.  L. 
(61  N.  Car.)  517;  Reiger  v.  Davis,  67  N.  Car. 
185;  Wolf  v.  Arthur,  118  N  Car.  Sgo. 

Ohio.  —  Bancroft  v.  Blizzard,  13  Ohio  30. 

Oklahoma. — Chandler  v.  Colcord,  1  Okla. 
260;  Jackson  v.  Glaze,  3  Okla.  143. 

Pennsylvania.  —  Brian's  Appeal,  101  Pa.  St. 
389;  Benson  v.  Maxwell,  (Pa.  1888)  14  All. 
Rep.  161:  Bell  v.  Throop,  140  Pa.  St.  641. 

South  Carolina.  —  Union  Bank  v.  Toomer,  2 
Hill  Eq.  (S.  Car.)  27;  Means  v.  Feasier,  4  S. 
Car.  249;  Anderson  v.  Pilgram,  41  S.  Car.  423. 

Tennessee.  —  Peck  v.  Carmichael,  9  Yerg. 
(Tenn.)  325. 

Texas.  —  Weisiger  v.  Chisholm,  28  Tex.  780; 
Cooper  v.  Martin  Brown  Co.,  78  Tex.  219; 
Allen  v.  Carpenter,  66  Tex.  138;  Dodd  v. 
Gaines.  82  Tex.  429;  Tillman  v.  Heller,  (Tex. 
1890)  14  S.  W.  Rep.  271;  Le  Page  v.  Slade,  79 
Tex.  473;  Ward  v.  Wofford,  (Tex.  Civ.  App. 

1894)  26  S.  W.  Rep.  321;  Sanger  v.  Colbert,  84 
Tex.  668;  Dittman  v.  Weiss,  (Tex.  Civ.  App. 

1895)  31  S.  W.  Rep.  67. 

Vermont.  —  Leach  v.  Francis,  41  Vt.  670. 

Virginia.  —  Herring  v.  Wickham,  29  Gratt. 
(Va.)  628,  26  Am.  Rep.  405:  Merchants'  Bank 
v.  Belt,  (Va.  1898)  30  S.  E.  Rep.  467. 

Washington.  —  Samuel  v.  Kittenger,  6 
Wash.  261. 

West  Virginia.  —  Bishoff  -'.  Hatlle,  9  W. 
Va.  100;  Baer  Sons  Grocer  Co.  v.  Williams,  43 
W.  Va.  323;  Boggess  v.  Richards,  39  W.  Va. 
567,  45  Am.  St.  Rep.  938. 

Wisconsin.  —  Bogert  v.  Phelps.  14  Wis.  88; 
Grant  v.  Lewis,  14  Wis.  487,  80  Am.  Dec.  785; 
Gillet  v.  Phelps,  12  Wis.  392. 

Where  a  Person  Against  Whom  an  Action  Is 
Pending  Transfers  His  Real  Estate,  the  plaintiff 
on  recovering  judgment  cannot  maintain 
ejectment  against  the  purchaser  of  the  real 
estate  on  the  ground  that  it  was  fraudulently 
transferred,  without  showing  that  the  pur- 
chaser participated  in  the  fraudulent  purpose 
or  had  notice  of  it.  Brown  v.  Dean,  52  Mich. 
267. 

1.  See  infra,  this  section,  Bona  Fide  Pur- 
chasers and  Creditors. 

2.  When  the  Conveyance  Is  Voluntary  —  Eng- 
land. —  Partridge  v.  Gopp,  1  Eden  163,  Ambl. 
596. 

United  States.  —  Beecher  -v.  Clark,  12 
Blatchf.  (U.  S.)  256. 

Alabama.  —  Frow  v.  Downman,  11  Ala.  880; 
Pickett  v.  Pipkin,  64  Ala.  520;  Forrest  v. 
Cam  p,  16  Ala.  642. 

California.  —  Swartz  v.  Hazlett,  8  Cal.  119; 
Threlkel  v.  Scott.  (Cal.  1893)  34  Pac.  Rep.  851; 
Lee  v.  Figg,  37  Cal.  328,  99  Am.  Dec.  271. 
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7.  Accomplishment  of  the  Fraudulent  Purpose.  —  The  last  requisite  necessary 
to  render  a  conveyance  fraudulent,  or  at  least  liable  to  be  set  aside,  is  that 
its  purpose  should  be  actually  accomplished,  for  fraud  does  not  consist  in 
mere  intention,  but  in  intention  acted  out.1 

Retention  of  Property.  —  Thus  it  is  held  in  some  of  the  states  that  if  the  debtor, 
notwithstanding  the  conveyance,  retains  other  property  sufficient  to  pay  his 
debts,  and  equally  open,  known,  and  accessible  with  that  disposed  of,  the  con- 
veyance cannot  be  avoided  whatever  may  have  been  the  secret  purpose  of  the 
parties  in  making  it.  There  are,  however,  many  authorities  in  which  a  con- 
trary doctrine  is  maintained.2 

IV.  Validity  of  Fraudulent  Contracts  and  Conveyances  —  1.  In  Respect 
to  Whom  Fraudulent  Contracts  and  Conveyances  Are  Binding  —  a.  Parties  and 
Those  in  Privity  with  Them  —  (i)  When  Parties  Are  in  Pari  Delicto  — 


Colorado.  —  Knapp  v.  Day,  4  Colo.  App.  21; 
Gwynn  v.  Butler,  17  Colo.  114;  Wells  v. 
Schuster-Hax  Nat.  Bank,  23  Colo.  534. 

Connecticut.  —  Hitchcock  v.  Kiely,  41  Conn. 
611. 

Georgia.  —  Wise  v.  Moore,  3]  Ga.  148;  West- 
moreland v.  Powell,  59  Ga.  256. 

Illinois.  —  Marmon  v.  Harwood,  26  111.  App. 
341;  Head  v.  Harding,  62  111.  App.  302. 

Indiana.  —  Barkley  v.  Tapp,  87  Ind.  25; 
Wright  v.  Nipple,  92  Ind.  310;  Meredith  v. 
Citizens'  Nat.  Bank,  92  Ind.  343;  Gable  v. 
Columbus  Cigar  Co.,  140  Ind.  563;  York 
v.  Rockwood,  132  Ind.  358;  Gilliland  v.  Jones, 
144  Ind.  662,  55  Am.  St.  Rep.  210. 

Iowa.  —  Ruble  v.  McDonald,  18  Iowa  493; 
Triplett  v.  Graham,  58  Iowa  135. 

Kansas.  —  Bush  v.  Collins,  35  Kan.  535. 

Kentucky.  —  Trimble  v.  Ratcliff,  9  B.  Mon. 
(Ky.)  511. 

Maine.  —  Laughton  v.  Harden,  68  Me.  210. 

Maryland.  —  Foley  v.  Bitter,  34  Md.  646. 

Massachusetts.  —  Clark  v.  Chamberlain,  13 
Allen  (Mass.)  257;  Blake  v.  Sawin,  10  Allen 
(Mass.)  340. 

Michigan.  —  Pierson  v.  Manning,  2  Mich. 
445;  Flanigan  v.  Lampman,  12  Mich.  58; 
Matson  v.  Melchor,  42  Mich.  477;  Schaible  v. 
Ardner,  98  Mich.  70. 

Minnesota. — Gere  v.  Murray,  6  Minn.  305; 
Hicks  v.  Stone,  13  Minn.  434. 

Mississippi.  —  Harney  v.  Pack,  4  Smed.  & 
M.  (Miss.)  229. 

Missouri. — Gamble  v.  Johnson,  9  Mo.  605; 
Shaw  v.  Tracy,  83  Mo.  224;  Lillard  v.  Shan- 
non, 60  Mo.  522. 

New  Hampshire.  —  Preston  v.  Cutter,  64  N. 
H.  461. 

•New  York.  —  Mohawk  Bank  v.  Atwater,  2 
Paige  (N.  Y.)  54;  Wood  v.  Hunt,  38  Barb.  (N. 
Y.)  302;  Salomon  v.  Moral,  (C.  PI.  Gen.  T.)  53 
How.  Pr.  (N.  Y.)  342;  Van  Wyck  v.  Seward, 
18  Wend.  (N.  Y.)  375;  Holmes  v.  Clark,  48 
Barb.  (N.  Y.)  237;  Bennett  v.  McGuire,  58 
Barb.  (N.  Y.)  625;  Newman  v.  Cordell, 
43  Barb.  (N.  Y.)  448;  Truesdell  v.  Bourke,  29 
N.  Y.  App.  Div.  95. 

North  Carolina.  —  Lassiter  v.  Davis,  64  N. 
Car.  498;  Cansler  v.  Cobb,  77  N.  Car.  30;  Sav- 
age v.  Knight,  92  N.  Car.  493,  53  Am.  Rep.  423. 

Pennsylvania.  —  Clark  v.  Depew,  25  Pa.  St. 
509,  64  Am.  Dec.  717;  Thomson  v.  Dougherty, 
12  S.  &  R.  (Pa.)  448;  Heath  v.  Page,  63  Pa. 
St.  108,  3  Am.  Rep.  533;  Werner  v.  Zierfuss, 
162  Pa.  St.  360. 
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Rhode  Island.  —  McKenna  v.  Crowley,  16  R. 
I.  364;  Shreveport  First  Nat.  Bank  v.  Randall, 
(R.  I.  1897)  38  Atl.  Rep.  1055. 

South  Carolina.  —  Woody  v.  Dean,  24  S.  Car. 
499;  M'Meekin  v.  Edmonds,  1  Hill  Eq.  (S. 
Car.)  288,  26  Am.  Dec.  203. 

Tennessee.  —  Peck  v.  Carmichael,  9  Yerg. 
(Tenn.)  325. 

Texas.  —  Belt  v.  Raguet,  27  Tex.  471; 
Brown  v.  Texas  Cactus  Hedge  Co.,  64  Tex. 
396;  King  v.  Russell,  40  Tex.  124. 

Utah.  —  Ogden  State  Bank  v.  Barker,  12 
Utah  13. 

Ver?nont.  —  Wilson  v.  Spear,  68  Vt.  145. 

Virginia.  —  Norris  v.  Jones,  93  Va.  176. 

It  is  an  elementary  rule  that  the  fraud  of  the 
grantor  taints  the  conveyance,  except  as  to 
purchasers  for  a  valuable  consideration.  The 
mere  acceptance  of  the  deed  without  a  valu- 
able consideration  for  its  support  is  evidence 
of  a  participation  in  the  fraudulent  intent  of 
the  grantor.  And  when  the  fraudulent  pur- 
pose of  the  grantor  is  shown,  those  who  claim 
under  the  conveyance  can  only  rebut  the  pre- 
sumption of  their  participation  in  the  fraud, 
and  escape  its  effects,  by  actual  or  presump- 
tive evidence  that  they  are  purchasers  for  a 
valuable  consideration.  Belt  v.  Raguet,  27 
Tex.  471. 

The  rights  of  a  vendee,  innocent  of  the 
fraudulent  intent  of  the  vendor,  are  only  pro- 
tected where  such  vendee  gives  a  valuable 
consideration.  If  there  be  no  valuable  con- 
sideration, the  mere  acceptance  of  the  transfer 
by  the  vendee  does  not  make  the  transaction 
a  bona  fide  one.  Bush  v.  Collins,  35  Kan. 
535- 

1.  Accomplishment  of  the  Fraudulent  Purpose. 

—  Bunn  v.  Ahl,  29  Pa.  St.  387,  72  Am.  Dec. 
639;  Williams  v.  Davis,  69  Pa..  St.  21.  See 
also  Young  v.  Clapp,  147  111.  176;  Baldwin  v. 
Burt,  43  Neb.  245;  Avery  v.  Popper,  (Tex.  Civ. 
App.  1898)  45  S.  W.  Rep.  951. 

A  fraudulent  purpose  is  an  important  ele- 
ment in  the  case,  but  it  is  not  the  only  one; 
there  must  be  superadded  to  it,  in  addition  to 
the  sale,  actual  fraud,  hindrance,  or  delay  re- 
sulting therefrom  to  the  creditors.  The  sale 
will  be  upheld  unless  the  fraudulent  purpose 
is  actually  accomplished.  Rice  v.  Perry,  61 
Me.  145. 

2.  See  infra,  this  title.  How  Property  Fraud- 
ulently Conveyed  or  Its  Proceeds  May  Be  Reached 

—  By  Creditors'  Bills  and  Actions  in  the  Arature 
of — Exhaustion  of  Debtor' s  Other  Property. 
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Contracts  and  Conveyances. 


(a)  Executed  Conveyances  —  aa.  Fraudulent  Conveyances  Good  Inter  Partes.  —  No  rule 
of  law  is  more  firmly  established  than  that  a  transfer  of  property  made  in  fraud 
of  creditors,  while  void  as  to  them,  is  binding  upon  the  parties  and  those  in 
privity  with  them.1    The  statutes  against  fraudulent  conveyances  are  designed 


1.  Fraudulent  Conveyance  Good  Between  the 
Farties —  England. — Shaw  v.  Jeffery,  13  Moo. 
P.  C.  432;  Steel  v.  Brown,  1  Taunt.  381;  Rob- 
inson v.  M'Donnell,  2  B.  &  Aid.  134. 

United  States.  —  Lenox  v.  Notrebe,  Hempst. 
<U.  S.)  251;  Bean  v.  Smith,  2  Mason  (U.  S.) 
252;  Beadle  v.  Beadle,  40  Fed.  Rep.  315. 

Alabama.  —  Rochelle  v.  Harrison,  8  Port. 
(Ala.)  351;  Pond  v.  Wads  worth,  24  Ala.  531; 
Wiley  v.  Knight,  27  Ala.  336;  Williams  v. 
Higgins,  69  Ala.  518;  Shealy  v.  Edwards,  75 
Ala.  412. 

Arkansas.  —  Meux  v.  Anthony,  11  Ark.  411, 
52  Am.  Dec.  274;  Jordan  v.  Fenno,  13  Ark. 
595- 

California.  —  Montgomery  v.  Hunt,  5  Cal. 
.366;  Lawton  v.  Gordon,  34  Cal.  36,  91  Am. 
Dec.  670. 

Connecticut.  —  Chapin  v.  Pease,  ic  Conn. 
■69,  25  Am.  Dec.  56;  Stores  v.  Snow,  I  Root 
(Conn.)  181. 

Delaware. — Jackson  v.  Dutton,  3  Harr. 
<Del.)  98. 

Florida. — Bellamy  v.  Sheriff,  6  Fla.  62; 
Kahn  v.  Wilkins,  36  Fla.  428. 

Illinois.  —  Ward  v.  Enders,  29  111.  519; 
Waggoner  v.  Cooley,  17  111.  239;  Davis  v. 
Ransom,  26  111.  100;  Lloyd  v.  Chromotype 
Co.,  30  111.  App.  350;  Frar  cis  v.  Wilkinson, 
147  111  370. 

fndiatia.  —  Moore  v.  Meek,  20  Ind.  484; 
Edwards  v.  Haverstick,  53  Ind.  348;  Scott  v. 
Purcell,  7  Blackf.  (Ind.)  66,  39  Am.  Dec.  453.' 

Kentucky.  —  Gillespie  v.  Gillespie,  2  Bibb 
(Ky.)  89;  Anderson  v.  Bradford,  5  J.  J.  Marsh. 
<Ky.)69. 

Maine. —  Ellis  v.  Higgins,  32  Me.  34; 
Nichols  v.  Patten,  18  Me.  231,  36  Am.  Dec. 
713;  Andrews  v.  Marshall,  43  Me.  272,  48 
Me.  26. 

Maryland. —  Kinnemon  v.  Miller,  2  Md. 
Ch.  407;  Atkinson  v.  Phillips,  I  Md.  Ch.  507; 
Stewart  v.  Iglehart,  7  Gill  &  J.  (Md.)  132,  28 
Am.  Dec.  202;  Schuman  v.  Peddicord,  50  Md. 
562. 

Massachusetts.  —  Drinkwater  v.  Drinkwater, 
4  Mass.  354;  Gibbs  v.  Chase,  10  Mass.  125; 
Harvey  v.  Varney,  98  Mass.  118;  Dyer  v. 
Homer,  22  Pick.  (Mass.)  257. 

Michigan.  —  Hess  v.  Final,  32  Mich.  515; 
Eldredge  v.  Sherman,  79  Mich.  484. 

Mississippi.  —  Newell  v.  Newell,  34  Miss. 
385;  Gary  v.  Jacobson,  55  Miss.  204  (review- 
ing cases),  30  Am.  Rep.  514;  Shaw  v.  Mill- 
saps,  50  Miss.  380. 

Missouri. — Van  Winkle  v.  McKee,  7  Mo. 
435- 

Nevada.  —  Allison  v.  Hagan,  12  Nev.  38. 

New  Hampshire.  —  Hill  v.  Pine  River  Bank, 
45  N.  H.  300. 

New  Jersey.  —  Schenck  v.  Hart,  32  N.  J.  Eq. 
774;  Baldwin  v.  Campfield,  8  N.  J.  Eq.  897; 
Marlatt  v.  Warwick,  19  N.  J.  Eq.  454;  Cutler 
v.  Tuttle,  19  N.  J.  Eq.  549;  Ruckman  v. 
Ruckman,  32  N.  J.  Eq.  259;  Doughty  v.  Miller, 
50  N.  J.  Eq.  529. 

New  York. — Jackson  v.  Cad  well,  1  Cow. 
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(N.  Y.)  622;  Osborne  v.  Moss,  7  Johns.  (N. 
Y.)  161,  5  Am.  Dec.  252;  Anderson  v.  Rob- 
erts, 18  Johns.  (N.  Y.)  527,  9  Am.  Dec.  235. 

North  Carolina.  —  Vick  v.  Flowers,  I 
Murph.  (5  N.  Car.)  321;  Jackson  v.  Marshall, 
1  Murph.  (5  N.  Car.)  323,  3  Am.  Dec.  695. 

Ohio.  —  Brown  v.  Webb,  20  Ohio  389;  Bar- 
ton v.  Morris,  15  Ohio  408;  Tremper  v.  Bar- 
ton, 18  Ohio  418. 

Pennsylvania.  —  Smith  v.  Gibson,  1  Yeates 
(Pa.)  291;  Buehler  v.  Gloninger,  2  Watts  (Pa.) 
226;  Sherk  v.  Endress,  3  W.  &  S.  (Pa.)  255; 
Murphy  v.  Hubert,  16  Pa.  St.  50;  Reichart  v. 
Castator,  5  Binn.  (Pa.)  109,  6  Am.  Dec.  402; 
Telford  v.  Adams,  6  Watts  (Pa.)  434;  Drum 
v.  Painter,  27  Pa.  St.  148;  Smith  v.  Grim,  26 
Pa.  St.  95;  Bonesteel  v.  Sullivan,  104  Pa.  St. 
9;  Williams  v.  Williams,  34  Pa.  St.  312;  Ahl's 
ApDeal,  129  Pa.  St.  49. 

South  Carolina.  —  Sumner  v.  Murphy,  2 
Hill  L.  (S.  Car.)  488,  27  Am.  Dec.  397;  Kid 
v.  Mitchell,  1  Nott  &  M.  (S.  Car.)  334,  9  Am. 
Dec.  702;  Broughton  v.  Broughton,  4  Rich. 
L.  (S.  Car.)  491;  Davidson  v.  Graves,  Riley  L. 
(S.  Car.)  219;  Anderson  v.  Rhodus,  12  Rich. 
Eq.  (S.  Car.)  104. 

Tennessee.  — Gait  v.  Dibrell,  10  Yerg.  (Tenn.) 
146;  Maley  v.  Barrett,  2  Sneed  (Tenn.)  502; 
Harton  v.  Lyons,  97  Tenn.  180. 

Texas.  —  Epperson  v.  Young,  8  Tex.  135; 
McClenney  v.  McClenney,  3  Tex.  192,  49  Am. 
Dec.  738;  Danzey  v.  Smith,  4  Tex.  411; 
Fowler  v.  Stoneum,  11  Tex.  478,  62  Am.  Dec. 
490;  Hoeser  v.  Kraeka,  29  Tex.  450;  Mc- 
Clenny  v.  Floyd,  10  Tex.  159;  Wilson  v. 
Trawick,  10  Tex.  428;  Robb  v.  Robb,  (Tex. 
Civ.  App.  1897)  41  S.  W.  Rep.  92;  Leach  v. 
Devereux,  (Tex.  Civ.  App.  1895)  32  S.  W. 
Rep.  837;  B.  C.  Evans  Co.  v.  Guipel,  (Tex. 
Civ.  App.  1896)  35  S.  W.  Rep.  940. 

Vermont.  —  Therasson  v.  Hickok,  37  Vt. 
454- 

Virginia.  —  Starke  v.  Liltlepage,  4  Rand. 

(Va.)  368. 

West  Virginia.  —  Love  v.  Tinsley,  32  W. 
Va.  25;  Farmer's  Bank  v.  Corder,  32  W.  Va. 
233;  Burt  v.  Timmons,  29  W.  Va.  441,  6 
Am.  St.  Rep.  664;  Thornburg  v.  Bowen,  37  W. 
Va.  538. 

Wisconsin.  —  Fargo  v.  Ladd,  6  Wis.  106; 
Clemens  v.  Clemens,  28  Wis.  637,  9  Am.  Rep. 
520;  Jones  v.  Lake,  2  Wis.  210;  Eaton  v. 
White,  2  Wis.  292;  Dietrich  v.  Koch,  35  Wis. 
618;  Gross  v.  Gross,  94  Wis.  14. 

Equity  Will  Not  Interfere  with  the  Operation 
of  the  Statute  of  Frauds,  at  the  instance  of  either 
party  to  a  fraudulent  conveyance.  Ellington 
v.  Currie,  5  Ired.  Eq.  (40  N.  Car.)  21. 

Fraudulent  Conveyance  May  Be  Offered  in  Evi- 
dence. —  A  chattel  mortgage,  which  the  court 
had  declared  void  as  to  creditors,  may  be 
offered  in  evidence  as  between  the  parties  to 
it.    Davis  v.  Ransom,  26  111.  100. 

Mortgagor's  Grantee  Cannot  Show  Mortgage  to 
Be  Fraudulent.  —  A  mortgage  of  land  was  fore- 
closed in  equity,  and  the  land  sold  under  a  de- 
cree and  purchased  by  the  plaintiff.    In  an 
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merely  to  protect  the  interests  of  creditors,  and  their  provisions  do  not  in  any 
manner  affect  the  rights  of  the  parties  to  the  conveyance,  and  these  must 
therefore  be  determined  by  the  principles  of  the  common  law.1  When  the 
parties  to  an  illegal  or  fraudulent  contract  are  equally  guilty,  neither  a  court 
of  law  nor  of  equity  will  aid  either  of  them  in  enforcing  the  execution  of  that 
which  is  executory,  or  in  revoking  or  rescinding  that  which  has  been  executed.* 
In  either  case  the  law  refuses  to  be  the  instrument  of  its  own  subversion,  and 
to  every  invocation  of  its  assistance  replies,  In  pari  delicto  potior  est  conditio 
defendentis.3  This  inability  of  either  party  to  recover  what  he  may  have  lost 
by  the  illegal  transaction  is  the  means  by  which  the  law  seeks  to  prevent 
fraud,  and  to  enforce  the  observance  of  honesty  and  good  faith.4 

66.  Grantor  Cannot  Recover  Property  Fraudulently  Conveyed  —  (aa)  By  Action  at  Law. 
—  Thus,  where  property  has  been  fraudulently  conveyed  by  a  deed  which  has 
been  fully  executed,  the  grantor,  his  heirs  and  assigns  are  afterwards  estopped 
to  set  up  the  fraud  as  a  foundation  for  an  action  at  law  for  the  recovery  of 
the  property.5 

Grantor  May  Redeem  Property  Transferred  in  Pledge.  —  Where,  however,  the  debtor 
has  not  parted  with  his  title  to  the  property,  but  has  only  transferred  it  in 


action  of  trespass  to  try  the  title  to  the  land, 
it  was  held  incompetent  for  the  defendant, 
who  claimed  title  from  the  mortgagor,  to  show 
that  the  mortgage  was  fraudulent.  Griffin  v. 
Wardlaw,  Harp.  L.  (S.  Car.)  481.  See  also 
Blake  v.  Williams,  36  N.  H.  40. 

A  Voluntary  Conveyance  Is  Good  Between  the 
Parties,  and  is  only  void  as  to  creditors  who 
are  thereby  delayed,  hindered,  or  defrauded. 

England. — Curtis  v.  Price,  12  Ves.  Jr.  103; 
Ex  p.  Bell,  1  Glyn  &  J.  282. 

United  States.  —  Randall  v.  Phillips,  3 
Mason  (U.  S.)  378. 

Alabama.  — Strange  v.  Graham,  56  Ala.  614 
Greenwood  v.  Coleman,  34  Ala.  150. 

Illinois.  —  Harmon  v.  Harmon,  63  111.  512. 

Indiana.  —  Anderson  v.  Etter,  102  Ind.  115 
Sharpe  v.  Davis,  76  Ind.  17. 

Kansas. — Voorhis  v.  Michaelis,  45  Kan 
255- 

New  Hampshire.  —  Abbott  v.  Tenney,  18  N 
H.  log;  Jewell  v.  Porter,  31  N.  H.  34. 

New  York.  —  Jackson  v.  King,  4  Cow.  (N 
Y.)  207,  15  Am.  Dec.  354. 

Pennsylvania. — Kern's  Estate,  4  Pa.  Dist.  73 

Texas.  —  Herndon  v.  Reed,  82  Tex.  647. 

Virginia.  —  Chamberlayne  v.  Temple,  2 
Rand.  (Va.)  384,  14  Am.  Dec.  7S6. 

1.  Scbuman  v.  Peddicord,  50  Md.  560. 

2.  New  Hanover  Bank  v.  Adrian,  116  N. 
Car.  537;  Mason  v.  Baker,  1  A.  K.  Marsh. 
(Ky.)  208,  10  Am.  Dec.  724;  M'Clure  v.  Pur- 
cel,  3  A.  K.  Marsh.  (Ky.)  61;  Smead  v.  Wil- 
liamson, 16  B.  Mon.  (Ky.)  492. 

The  Difference  in  Effect  Between  an  Executed 
and  an  Executory  Fraudulent  Contract  is  that  in 
the  former  the  courts  will  decline  altogether 
to  cancel  the  deed  and  restore  the  title,  while 
in  the  latter  the  fraudulent  grantee  remains 
owner  of  the  estate  against  the  grantor  and 
his  heirs,  and  against  all  other  persons  except 
the  creditors  of  the  grantor.  Walton  v.  Tus- 
ten,  49  Miss.  569. 

3.  Norris  v.  Norris,  9  Dana  (Ky.)  318,  35 
Am.  Dec.  138. 

4.  Smead  v.  Williamson,  16  B.  Mon.  (Ky.) 
492. 

Administrator  of  Grantor  Cannot  Show  that  a 


Deed  Operating  as  an  Incumbrance  upon  Property 
Was  Fraudulent.  —  See  Walton  v.  Bonham,  24 

Ala.  513. 

5.  Grantor  Cannot  Recover  Property  Fraudu- 
lently Conveyed. —  Payne  v.  Bruton,  10  Ark. 
53;  Britt  v.  Aylett,  11  Ark.  475,  52  Am.  Dec. 
282;  Drum  v.  Painter,  27  Pa.  St.  148;  Martin 
v.  Martin,  I  Vt.  91,  18  Am.  Dec.  675. 

Heirs  of  Grantor  Cannot  Recover  Froperty 
Fraudulently  Conveyed.  —  Where  a  father  ex- 
ecutes a  deed  to  his  son  for  the  purpose  of 
defrauding  the  creditors  of  the  grantor,  his 
other  heirs,  after  his  death,  will  not  be  per- 
mitted to  set  up  these  facts  as  a  ground  for 
an  action  of  ejectment  against  n.e  fraudulent 
grantee.  The  deed  is  binding  upon  the  grantor 
and  those  claiming  under  and  through  him. 
Reichart  v.  Castator,  5  Binn.  (Pa.)  109,  6  Am. 
Dec.  402;  Battle  v.  Street,  85  Tenn.  282.  See 
also  Ellis  v.  McBride,  27  Miss.  155. 

Where  there  was  a  conveyance  of  slaves  in 
fraud  of  creditors,  but  the  grantor  remained 
in  possession  until  he  died,  after  which  the 
grantee  obtained  the  possession,  it  was  held, 
in  a  suit  by  the  heirs  of  the  grantor,  that  the 
circumstance  of  the  grantor's  remaining  in 
possession  did  not  render  the  deed  less  bind- 
ing upon  him  and  his  heirs.  Danzey  v. 
Smith,  4  Tex.  411. 

Subsequent  Purchaser  from  Grantor.  —  A  judg- 
ment against  a  grantee,  in  a  deed  made  to 
defraud  creditors,  binds  the  estate,  and  a 
purchaser  under  such  judgment,  whether  he 
has  notice  of  the  fraud  or  not,  acquires  a  good 
title  as  against  the  fraudulent  grantor  or  a 
subsequent  purchaser  from  him.  Douglas  v. 
Dunlap,  10  Ohio  162. 

Fraudulent  Grantee  Cannot  Recover  Property 
Which  He  Has  Reconveyed.  —  If  the  grantee  of 
property  under  a  transfer  or  conveyance  made 
in  fraud  of  creditors,  voluntarily  reconveys 
the  same  to  the  grantor,  or  disposes  «f  it  ac- 
cording to  his  request,  he  cannot  afterward 
set  up  a  valid  claim  to  the  property  or  pro- 
ceeds thereof,  on  the  ground  of  the  original 
fraudulent  conveyance.  Fargo  v.  Ladd,  6 
Wis.  106.  See  also  Boyd  v.  Turpin,  94  N. 
Car.  137,  55  Am.  Rep.  597. 
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pledge,  or  as  collateral  security,  the  fact  that  the  transfer  was  made  in  fraud 
of  his  creditors  does  not  prevent  him  from  redeeming  it.1 

(66)  By  Suit  in  Equity  —  Equity  Will  Not  Set  Aside  a  Fraudulent  Conveyance.  —  I*  or  like 

reasons  a  court  of  equity  will  not  set  aside  a  fraudulent  conveyance  on  the 
application  of  the  fraudulent  grantor,  or  those  in  privity  with  him.  It  is  well 
settled  that  a  complainant  who  seeks  relief  by  cancellation  against  an  oppos- 
ing claim  must  exhibit  a  complete  legal  or  equitable  title,  and  a  grantor  who 
has  conveyed  property  to  defraud  a  creditor  has  not  such  an  equity  as  will 
entitle  him  or  his  heirs  and  assigns  to  relief.2 

Equity  Will  Not  Decree  Reconveyance.  —  So,  where  a  debtor  fraudulently  conveys 
property  with  intent  to  defeat  his  creditors,  equity  will  not  assist  him  to  pro- 
cure a  reconveyance.3 

Equity  Will  Not  Reform  a  Fraudulent  Conveyance.  —  Where  an  absolute  conveyance 
of  property  is  made,  the  aid  of  a  court  of  equity  cannot  be  invoked  by  the 


1.  Jones  v.  Rahilly,  16  Minn.  320. 

Where  Money  Was  Deposited  by  the  Plaintiff 

with  the  defendant  in  order  to  cheat  and  de- 
fraud the  plaintiff's  creditors,  it  was  held  that 
the  defendant  could  not  plead  such  fraud  as 
a  defense  to  an  action  to  recover  it  back. 
Block  v.  Darling,  140  U.  S.  234. 

2.  Equity  Will  Not  Set  Aside  Fraudulent  Con- 
veyance —  United  States.  —  Schermerhorn  v.  De 
Chambrun,  64  Fed.  Rep.  195. 

Alabama.  —  Heinz  v.  While,  105  Ala.  670. 
Delaware.  —  Jackson   v.    Dutton,    3  Harr. 
(Del.)  98. 

Illinois.  — Dunaway  v.  Robertson,  95  111.419; 
Muller  v.  Balke,  154  111.  no;  Kassing  v.  Du- 
rand,  41  111.  App.  93. 

Iowa.  — Jones  v.  Farris,  70  Iowa  739;  Holli- 
day  v.  Holliday,  10  Iowa  200. 

Kentucky.  —  Wright  v.  Wright,  2  Litt.  (Ky.)  8. 

Mississippi.  —  Brett  v.  Brett,  (Miss.  1888)  5 
So.  Rep.  105;  Walton  v.  Tusten,  49  Miss. 
569- 

Missouri. — Sell  v.  West,  125  Mo.  621,  46 
Am.  St.  Rep.  508. 

New  Jersey.  —  Servis  v.  Nelson,  14  N.  J. 
Eq.  94. 

New  York. — Sweet  v.  Tinslar,  52  Barb. 
(N.  Y.)  273. 

Ohio.  —  Pride  v.  Andrews,  51  Ohio  St.  405. 

Pennsylvania.  —  Hershey  v.  Weiting,  50  Fa. 
St.  240. 

Texas.  —  McClenny  v.  Floyd,  10  Tex.  159. 

Vermont.  —  Peaslee  v.  Barney,  1  D.  Chip. 
(Vt.)  331,  6  Am.  Dec.  743. 

Virginia. — James  v.  Bird,  8  Leigh  (Va.) 
510,  31  Am.  Dec.  668. 

Wisconsin.  —  Fargo  v.  Ladd,  6  Wis.  106. 

Heirs  Cannot  Have  Ancestor's  Fraudulent  Deed 
Set  Aside.  —  Ober  v.  Howard,  n  Mo.  425;  Mc- 
Laughlin r.  McLaughlin,  16  Mo.  242;  Lari- 
more  v.  Tyler,  88  Mo.  668;  Wilson  v.  Tra- 
wick,  10  Tex.  428. 

Subsequent  Payment  of  Creditor  Does  Not  Es- 
tablish Ground  for  Relief.  —  In  Laney  v.  Laney, 
2  Ind.  196,  the  bill  charged  that  A  in  his  life- 
time had  conveyed  a  certain  tract  of  land  to  B 
for  the  purpose  of  defrauding  C,  the  grantor's 
creditor.  The  bill  stated  that  there  was  no 
consideration  for  the  conveyance;  that  the 
grantee  had  full  knowledge  of  the  fraudulent 
object  of  the  conveyance;  and  that  ihe  grantor 
afterwards  paid  C  the  debt  due  lo  him.  The 
plaintiffs,  who  were  the  heirs  at  law  of  A, 
prayed  that  the  conveyance  be  decreed  to  be 


void.  It  was  held  that  a  demurrer  to  the  bill 
should  have  been  sustained. 

When  Heirs  Participate  in  Fraudulent  Design. 
—  A  fraudulent  grantor's  heirs  are  bound  by 
his  deed,  and  cannot  maintain  a  bill  against 
the  fraudulent  grantee,  to  set  it  aside;  and  a 
fortiori  they  cannot  maintain  a  bill  to  enforce, 
and  obtain  the  benefit  of,  an  agreement  made 
by  themselves  with  the  grantee,  in  further- 
ance of  the  original  fraudulent  scheme  of  their 
ancestor.  In  the  former  case  they  are  re- 
pelled by  their  ancestor's  fraud;  in  the  latter, 
for  their  own.    Battle  v.  Street,  85  Tenn.  282. 

Where  a  Wife  Joins  Her  Husband  in  a  Convey- 
ance to  a  third  person  in  order  to  place  the 
property  beyond  the  reach  of  the  husband's 
creditors,  she  cannot,  after  obtaining  a  di- 
vorce, have  the  conveyance  set  aside  and  the 
land  subjected  to  the  payment  of  a  judgment 
for  alimony  rendered  in  her  favor.  Barrow 
v.  Barrow,  108  Ind.  345. 

An  Injunction  to  Restrain  the  Collection  of  Cer- 
tain Notes  will  not  issue  at  the  instance  of  the 
maker  who  executed  them  in  a  transaction  in- 
tended to  defraud  his  creditors.  Hood  v.  Frell- 
sen,  31  La.  Ann.  577. 

Grantee  Cannot  Have  Purchase  Money  Notes 
Cancelled.  —  Bryant  v  Mansfield,  22  Me.  360. 

3.  Equity  Will  Not  Decree  Reconveyance.  — 
Jones  v.  Gorman,  7  Ired.  Eq.  (42  N.  Car.)  21; 
Scudder  v.  Atwood,  55  Mo.  App.  512;  Weath- 
erbee  v.  Cockrell,  44  Kan.  380;  Briggs  v. 
Coffin,  91  Iowa  329. 

And  an  Heir  at  Law  of  Real  Estate  Fraudulently 
Conveyed  by  the  ancestor  is  in  no  better  posi- 
tion with  reference  thereto  in  an  action 
brought  against  a  fraudulent  grantee  to  com- 
pel a  reconveyance  of  the  same  than  such 
ancestor  would  have  been.  Lathrop  v.  Pol- 
lard, 6  Colo.  424. 

Purchaser  from  Fraudulent  Grantor  Cannot  Com- 
pel Reconveyance.  —  One  who  purchases  prop- 
erty from  a  debtor  who  has  assigned  it  with 
the  intent  of  defrauding  his  creditors  cannot 
maintain  an  action  against  the  assignee  to 
compel  a  re-assignment.  Gregory  v.  Ha- 
worth,  25  Cal.  654. 

A  Grantor  Is  Not  Deprived  of  Relief  from  a  Con- 
veyance Fraudulently  Procured,  on  the  ground 
that  the  conveyance  was  made  to  defraud 
creditors,  unless  it  can  be  shown  that  there  are 
persons  having  a  right  or  claim  to  the  prop- 
erty which  can  be  enforced.  Day  v.  Lown,  51 
Iowa  364. 
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grantor  or  his  heirs  to  declare  the  deed  a  mortgage,  where  it  appears  that  the 
purpose  of  the  conveyance  was  to  defraud  the  creditors  of  the  grantor.1 

Grantor  Cannot  Recover  Through  the  Means  of  a  Creditor.  —  Nor  will  the  law  aid  a 
fraudulent  grantor  to  do  by  indirection  what  it  would  not  assist  him  to  do 
directly.  If  it  appears  that  a  creditor  who  seeks  to  set  aside  a  fraudulent  con- 
veyance moves  at  the  instance  of  the  fraudulent  grantor  and  for  his  benefit,  a 
court  of  equity  will  deny  the  relief.58 

cc  Fraudulent  Grantee  Will  Be  Given  Possession.  —  Considering  the  principle 
that  a  fraudulent  conveyance  is  good  between  the  parties  with  respect  to  the 
.  rights  of  the  grantee,  it  is  well  settled  that  the  latter  may  enforce  such  con- 
veyance in  a  court  of  law,  and  the  fraudulent  grantor  will  not  be  allowed  to 
defeat  the  action  for  possession  of  the  property  conveyed  by  proving  the 
fraud.3 

Equity  Will  Decree  Restitution  of  Fraudulent  Deed  Wrongfully  Withheld.  —  So,  if,  after 

the  fraudulent  deed  has  been  fully  executed  by  delivery  to  the  grantee,  the 
grantor  regains  possession  of  it,  equity  will  decree  the  restitution  of  the  deed 
to  the  grantee.4 

(b)  Executory  Contracts  —  aa.  At  Law — (aa)  In  Actions  for  Recovery  of  the  Price.  —  So 

much  for  executed  conveyances;  when  the  fraudulent  contract  is  executory, 


1.  Equity  Will  Not  Declare  Fraudulent  Convey- 
ance a  Mortgage. — Ybarra  v.  Lorenzana,  53 
Cal.  197;  Kitts  v.  Willson,  130  Ind.  492; 
Lokerson  v.  Still  well,  13  N.  J.  Eq.  357;  Ander- 
son v.  Rhodus,  12  Rich.  Eq.  (S.  Car.)  104. 
See  also  Kinney  v.  Consolidated  Virginia  Min. 
Co.,  4  Sawy.  (U.  S.)  382.  Compare  Irwin  v. 
Longworth,  20  Ohio  581. 

Mortgage  Will  Not  Be  Reformed  at  Suit  of 
Fraudulent  Mortgagee.  —  So  a  mortgage  deed 
which  is  fraudulent  as  to  the  other  creditors 
of  the  mortgagor  will  not  be  reformed  at  the 

I  suit  of  the  mortgagee.    Wiley  v.  Knight,  27 

.'  Ala.  336. 

'  Equity  Will  Reform  Fraudulent  Deed  in  Respect 
to  Land  Not  Intended  to  Be  Conveyed.  —  Clemens 
v.  Clemens,  28  Wis.  637,  q  Am.  Rep.  520. 

2.  See  infra,  this  section,  In  Respect  to  Whom 
Fraudulent  Contracts  and  Conveyances  Are  Void. 

3.  Fraudulent  Grantee  May  Recover  Possession 
—  Georgia.  —  Bush  v.  Rogan,  65  Ga.  320,  38 
Am.  Rep.  785;  Goodwyn  v.  Goodwyn,  20  Ga. 
600.  Compare  Harrison  v.  Hatcher,  44  Ga. 
638. 

Kentucky.  —  Bibb  v.  Baker,  17  B.  Mon. 
(Ky.)  292. 

Nevada.  —  Peterson  v.  Brown,  17  Nev.  172, 
45  Am.  Rep.  437. 

New  York.  — Jackson  v.  Garnsey,  16  Johns. 
(N.  Y.)  189. 

North  Carolina.  —  York  v.  Merritt,  80  N. 
Car.  285. 

Pennsylvania.  —  Murphy  v.  Hubert,  16  Pa. 
St.  50;  Boyle  v.  Rankin,  22  Pa.  St.  168.  See 
also  French  v.  Mehan,  56  Pa.  St.  286. 

South  Carolina.  —  Broughton  v.  Broughton, 
4  Rich.  L.  (S.  Car.)  491. 

Texas.  —  Epperson  v.  Young,  8  Tex.  135; 
Hoeser  v.  Kraeka,  29  Tex.  450. 

Virginia.  —  Starke  v.  Littlepage,  4  Rand. 
(Va.)  368. 

Contra.  —  Kirkpatrick  v.  Clark,  132  111.  342, 
22  Am.  St.  Rep.  531. 

Fraudulent  Grantee  May  Recover  Property  from 
Heirs  at  Law  of  Grantor.  —  An  insolvent  debtor, 
prior  to  his  application,  executed  a  deed  of 
certain  lands,  for  which  the  parties  claiming 


under  the  deed  brought  ejectment  against  the 
heirs  at  law  of  the  grantor.  It  was  held  that 
the  defendants  could  not  show  that  the  deed 
of  their  ancestor  was  executed  in  fraud  of 
creditors,  in  order  to  set  up  the  defense  of  an 
outstanding  title  in  the  trustee  in  insolvency. 
Cushwa  v.  Cushwa,  5  Md.  44. 

Fraudulent  Vendee  May  Recover  Property 
from  Vendor's  Administrator.  —  Where  a  person 
makes  a  fraudulent  conveyance  of  his  goods 
to  another,  for  the  purpose  of  defeating  his 
creditors,  and  dies  intestate,  the  conveyance, 
though  void  as  against  creditors,  is  good 
against  the  intestate,  and  an  action  may  be 
maintained  against  the  administrator  for  the 
goods.  Osborne  v.  Moss,  7  Johns.  (N.  Y.)  161, 
5  Am.  Dec.  252.  See  also  Dunbar  v.  McFall, 
9  Humph.  (Tenn.)  505. 

When  Conveyance  Is  Absolutely  Void.  —  When 
a  conveyance,  though  made  in  fraud  of  credit- 
ors, is  absolutely  void,  as,  for  example,  a  con- 
veyance directly  from  a  man  to  his  wife,  a 
plaintiff  in  ejectment  who  proves  his  title  by 
conveyance  from  the  heirs  of  the  grantor  may 
recover  against  the  defendant  who  shows  title 
through  the  wife  of  the  grantor.  Stickney  v. 
Borman,  2  Pa.  St.  67. 

4.  Equity  Will  Decree  Restitution  of  Fraudulent 
Deed  Wrongfully  Withheld.  —  Moore  v.  Livings- 
ton. (Supm.  Ct.  Spec.  T.)  14  How.  Pr.  (N.  Y.) 
1;  Ruckman  v.  Ruckman,  32  N.  J.  Eq.  259. 
See  also  Harvey  v.  Varnney,  98  Mass.  118. 

It  Is  No  Valid  Objection  to  the  Maintenance  of  a 
Bill  to  Redeem  Real  Estate  Mortgaged,  that  the 
complainant  holds  under  conveyances  fraudu- 
lent as  against  the  respondents,  creditors  of 
the  complainant's  grantor,  until  the  estate  of 
the  complainant  has  been  divested  upon  due 
proceedings.    Stone  v.  Locke,  46  Me.  445. 

Grantee  Estopped  to  Deny  Grantor's  Title.  —  If 
a  conveyance  to  a  son  be  fraudulent  as  to 
creditors,  the  son  cannot  set  up  an  outstanding 
title  to  the  land  in  another,  against  the  pur- 
chaser at  sheriff's  sale,  of  the  title  of  the 
father,  who  was  in  possession  at  the  time  of 
the  sheriff's  sale.  Zerbe  v.  Miller,  16  Pa.  Si. 
488. 
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how  far  it  ought  to  be  enforced  has  caused  the  courts  considerable  difficulty. 
The  question  arises  in  courts  of  law  most  frequently  in  actions  for  the  recovery 
of  the  price  of  property  sold  in  fraud  of  creditors:  Can  the  purchaser  resist 
payment  on  the  ground  of  the  illegality  of  the  transaction  when  he  is  in  undis- 
turbed possession  of  the  property?  This  question  has  been  decided  both  ways 
by  different  courts. 

Vendee  May  Plead  Fraud.  —  In  those  courts  which  have  decided  this  question 
in  the  affirmative,1  it  has  been  said  that  to  hold  otherwise  would  produce  the 
strange  and  unnecessary  anomaly,  that  while  the  promisee  in  a  contract  founded 
upon  the  illegal  considerations  of  compounding  a  felony,  gaming,  usury, 
restraining  trade,  restraining  marriage,  and  the  like,  cannot  enforce  it,  he  may 
do  so  if  the  consideration  is  that  of  a  most  gross  and  outrageous  attempt  to 
cheat  and  defraud  creditors.3 

Vendee  CanDot  Plead  Fraud.  —  It  is  manifest,  however,  that  there  is  a  distinction 
between  contracts  which  are  void  because  in  fraud  of  creditors  and  those 
which  are  void  for  offenses  against  the  penal  law  or  from  public  policy. 
By  the  latter  the  body  politic  is  wronged ;  by  the  former,  only  those  who 
have  an  interest  in  undoing  the  fraud.  While  as  to  them  it  is  voidable, 
as  to  all  others  it  is  valid  and  obligatory.3  Many  courts,  recognizing  this 
distinction,  have  answered  the  question  in  the  negative  and  have  refused 
to  admit  that  any  sound  principle  of  equity  or  public  policy  demands  that  the 
fraudulent  vendee  shall  be  allowed  to  remain  in  possession  of  the  property 
conveyed,  and  yet  refuse  to  pay  the  price  agreed  on.  If  the  plaintiff  can 
show  a  prima  facie  right  to  recover  on  the  face  of  the  contract,  without 
developing  the  fraud  in  the  transaction,  the  court  will  not  permit  the  defend- 
ant to  set  up  his  own  fraud  as  a  defense.4 

(66)  When  Contract  Is  Without  Consideration.  When,  however,  a  promissory  note 

is  executed  without  consideration  and  is  merely  a  fictitious  debt  created 
with  a  view  to  protect  the  maker's  property  from  his  creditors,  it  cannot  be 


1.  Vendee  May  Plead  Fraud  in  Defense  to  Action 
for  the  Price  —  Delaware.  —  Hollis  v.  Morris,  2 
Harr.  (Del.)  128. 

Kentucky.  —  Norris  v.  Norris,  9  Dana  (Ky.) 
317,  35  Am.  Dec.  138. 

New  Hampshire.  —  Demeritt  v.  Miles,  22  N. 
H.  523. 

New  Jersey.  —  Church  v.  Muir,  33  N.  J.  L. 
318. 

New  York.  —  Nellis  v.  Clark,  4  Hill  (N.  Y.) 
424,  20  Wend.  (N.  Y.)  24;  Briggs  v.  Merrill,  58 
Barb.  (N.  Y.)  389. 

North  Carolina.  —  Powell  v.  Inman,  8  Jones 
L.  (53  N.  Car.)  436,  82  Am.  Dec.  426;  Powell 
v.  Inman,  7  Jones  L.  (52  N.  Car.)  28. 

Ohio.  —  Bradford  v.  Beyer,  17  Ohio  St.  389; 
Goudy  v.  Gebhart,  1  Ohio  St.  262. 

South  Carolina.  —  Harvin  v.  Weeks,  11  Rich. 
L.  (S.  Car.)  601. 

In  an  Action  of  Assumpsit  upon  a  Note  Secured 
by  a  Mortgage,  the  maker  may  prove  as  against 
the  payee  that  there  was  no  consideration  for 
the  note,  but  that  it  was  given  for  the  purpose 
of  defrauding  his  creditors.  Demeritt  v. 
Miles,  22  N.  H.  523. 

It  Is  Not  Necessary  to  the  Maintenance  of  the 
Defense  of  fraud  that  the  facts  constituting  it 
should  appear  on  the  plaintiff's  own  showing; 
it  is  competent  for  the  defendant  to  adduce 
truth  on  his  part.  Nellis  v.  Clark,  20  Wend. 
(NT.  Y.)  24;  Goudy  v.  Gebhart,  1  Ohio  St.  262. 

2.  Powell  v.  Inman,  8  Jones  L.  (53  N.  Car.) 
436,  82  Am.  Dec.  426. 


3.  Gary  v.  Jacobson,  55  Miss.  204,  '30  Am. 
Rep.  514. 

4.  Defendant  Cannot  Plead  Fraud  in  Action  for 
Price  of  Goods  Sold  —  Alabama.  —  Giddens  v. 
Boiling,  93  Ala.  92. 

Indiana.  —  Findley  v.  Cooley,  I  Blackf. 
(Ind.)  262;  Springer  v.  Drosch,  32  Ind.  486,  2 
Am.  Rep.  356  (overruling  Wilby  v.  Armstrong, 
21  Ind.  489);  O'Neil  v.  Chandler,  42  Ind.  471; 
Van  Wy  v.  Clark,  50  Ind.  259. 

Louisiana.  —  Landwirth  v.  Shaphran,  47  La. 
Ann.  336. 

Maine.  —  Butler  v.  Moore,  73  Me.  151,  40 
Am.  Rep.  348. 

The  earlier  decisions  in  this  state  are  some- 
what inconsistent.  See  Smith  v.  Hubbs,  10 
Me.  71;  Nichols  v.  Patten,  18  Me.  231,  36  Am. 
Dec.  713;  Ellis  v.  Higgins,  32  Me.  34;  An- 
drews v.  Marshall,  43  Me.  274. 

Massachusetts.  —  Dyer  v.  Homer,  22  Pick. 
(Mass.)  253;  Harvey  v.  Varney,  98  Mass.  118; 
Stillings  v.  Turner,  153  Mass.  534. 

Mississippi. — Gary  v.  Jacobson,  55  Miss. 
204,  30  Am.  Rep.  514. 

Missouri.  —  Moore  v.  Thompson,  6  Mo.. 353; 
Sauter  v.  Leveridge,  103  Mo.  615.  Compare 
Hamilton  v.  Scull,  25  Mo.  165.  69  Am.  Dec. 
460;  Fenton  v.  Ham,  35  Mo.  409. 

Pennsylvania.  —  Telford  v.  Adams,  6  Watts 
(Pa.)  429;  Sherk  v.  Endress,  3  W.  &  S.  (Pa.) 
255- 

Vermont.  —  Carpenter  v.  McClure,  39  Vt.  9, 
91  Am.  Dec.  370. 
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enforced  against  the  maker  by  the  payee.1 

bb.  In  Equity  —  (ad)  Foreclosure  of  Fraudulent  Mortgage.  — The  same  Contrariety  of 

opinion  is  found  where,  instead  of  bringing  an  action  at  law  upon  a  note,  the 
vendor  of  property  seeks  in  equity  to  foreclose  a  mortgage  given  as  security. 
In  some  of  the  states  it  is  held  that  if  the  mortgagee  makes  out  a  prima  facie 
right  to  recover  on  the  face  of  the  instrument  without  developing  the  fraud  in 
the  transaction,  the  mortgagor  cannot  successfully  defend  by  showing  that  the 
deed  was  executed  to  defraud  his  creditors.2  But  in  other  states  it  is  held 
that  the  mortgagor  may  plead  such  fraud  as  a  defense,  and,  if  established,  a 
court  of  equity  will  refuse  its  aid.3 

(bb)  Enforcing  Specific  Performaitce  of  Fraudulent  Contract.  —  Where    a  transaction 

through  which  a  complainant  seeks  relief  is  fraudulent  as  to  creditors,  and  he 
has  been  a  participant  in  the  fraud,  a  court  of  equity  will  not  grant  him  relief 
by  carrying  into  effect  an  agreement  made  in  pursuance  of  such  fraudulent 
purpose,  but  will  leave  the  parties  where  it  finds  them.4 

Agreement  to  Reconvey  Not  Enforceable.  —  Thus  an  agreement  by  a  vendee  to 
reconvey  the  property  to  the  vendor  upon  his  request  will  not  be  specifically 
enforced  in  equity.3 

(cc)  Enforcement  of  Fraudulent  Trusts.  —  The  rule  is  of  universal  recognition  that 
a  court  of  equity  will  never  imply  or  enforce  a  trust  springing  out  of  a  transac- 
tion in  which  the  party  seeking  to  enforce,  or  those  through  whom  he  claims, 
have  been  guilty  of  fraud  and  immoral  conduct.6 

Illinois.  —  Moore  v.  Horsley,  156  III.  36. 
Compare  Tyler  v.  Tyler,  126  111.  525,  9  Am. 
St.  Rep.  642. 

Indiana.  —  Kitts  v.  Willson,  130  Ind.  492. 
Kentucky.  —  Grider    v.    Graham,    4  Bibb 
(Ky.)  70. 

Massachusetts.  —  Canton  v.  Dorchester,  8 
Cush.  (Mass.)  525. 

Mississippi.  —  Walton  v.  Tusten,  49  Miss. 
569- 

New  fersey.  —  Eyre  v.  Eyre,  19  N.  J.  Eq.  42. 
New  York.  —  Sweet  v.  Tinslar,  52  Barb.  (N. 
Y.)  271. 

North  Carolina.  —  Ellington  v.  Currie,  5 
Ired.  Eq.  (40  N.  Car.)  21;  Jackson  v.  Marshall, 
1  Murph.  (5  N.  Car.)  323,  3  Am.  Dec.  695: 
Vick  v.  Flowers,  1  Murph.  (5  N.  Car.)  321. 

Texas.  —  Farrell  v.  Duffy,  5  Tex.  Civ.  App. 
435- 

Bond  to  Reconvey  When  Fraudulent  Not  a 
Valid  Incumbrance.  —  In  Jones  v.  Read,  3  Dana 
(Ky.)  540,  the  owner  of  a  lot,  with  intent  10  de- 
fraud a  creditor,  conveyed  it  to  her  daughter, 
and  secretly  took  her  daughter's  bond  for  a  re- 
conveyance, or  the  payment  of  a  certain  sum, 
which  bond  the  mother  afterwards  assigned  to 
another  daughter  as  an  advancement.  The 
first  daughter  married,  and  she  and  her  hus- 
band sold  the  lot.  and  covenanted  to  convey  it 
to  a  stranger,  who,  on  being  sued  for  the  pur- 
chase money,  filed  his  bill  to  have  this  incum- 
brance of  the  secret  bond  removed  or  the 
contract  rescinded.  On  the  hearing,  the  court 
held  that  this  bond,  thus  founded  on  a  fraudu- 
lent conveyance,  was  itself  infected  with  the 
fraud,  and  not  an  available  equity  against  the 
title  to  the  lot. 

6.  Fraudulent  Trusts  Will  Not  Be  Enforced  in 
Equity.  —  Brantley  v.  West,  27  Ala.  551; 
Glover  v.  Walker,  107  Ala.  540;  Stephens  v. 
Harrow,  26  Iowa  458;  Martin  v.  Tillman,  70 
Miss.  614;  Carter  v.  Shotwell,  42  Mo.  App. 
663;  Robertson  v.  Sayre,  134  N.  Y.  97,  30  Am. 
St.  Rep.  627;  Stewart  v.  Ackley,  52  Barb.  (N. 
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1.  Fraudulent  Note  Without  Consideration  Can- 
not Be  Enforced.  —  Wearse  z.  Peirce,  24  Pick. 
(Mass.)  141;  Hirwood  v.  Knapper,  50  Mo.  456; 
Walker  v.  McConnico,  10  Yerg.  (Tenn.)  228; 
McCausland  v.  Ralston,  12  Nev.  195,  28  Am. 
Rep.  781. 

Promissory  Notes  Given  by  a  Debtor  to  his  Cred- 
itor for  Twice  the  Amount  Really  Due,  for  the 

purpose  of  enabling  that  creditor  to  obtain  a 
larger  dividend  undor  a  composition  deed  be- 
tween the  debtor  and  all  his  creditors,  are 
void  as  between  the  parties  to  them.  Stern- 
burg  v.  Boivman,  103  Mass.  325. 

A  Bond  Given  as  a  Pretext  to  Enable  One  Person 
to  Sat  Up  a  Claim  to  the  Property  of  Another  so 
as  to  defraud  the  creditors  of  that  other,  is 
void  even  as  between  the  parties  to  the  same. 
Powell  v.  Inman,  8  Jones  L.  (53  N.  Car.)  436, 
82  Am.  Dec.  426. 

Contra,  —  Hummel's  Estate,  161  Pa.  St.  215. 

2.  Barwick  v.  Moyse,  74  Miss.  415,  60  Am. 
St.  Rep.  512;  Bratfeldt  v.  Cooke,  27  Oregon 
194,  50  Am.  St.  Rep.  701;  Williams  v.  Wil- 
liams, 34  Pa.  St.  312;  Bonesteel  v.  Sullivan, 
104  Pa.  St.  9 

3.  O'Kane  v.  Terrill,  144  Ind.  599;  Stewart 
v.  Iglehart,  7  Gill  &  J.  (Md.)  132,  2S  Am.  Dec. 
202;  Williams  v.  Clink,  90  Mich.  297,  30  Am. 
St.  Rep.  443 ;  Heath  v.  Van  Cott,  9  Wis.  516. 

It  Is  Erroneous  to  Decree  the  Foreclosure  of  a 
Mortgage,  alleged  to  have  been  executed  in 
fraud  of  creditors,  where  no  consideration 
was  advanced  by  the  mortgagee.  Miller  v. 
Marckle,  21  111.  152. 

4.  Enforcing  Specific  Performance  of  Fraudulent 
Contract.  —  Kahn  v.  Wilkins,  36  Fla.  428;  Nor- 
ris  v.  Norris,  9  Dana  (Ky.)  318,  35  Am.  Dec. 
138;  Marlatt  v.  Warwick,  19  N.  J.  Eq.  439; 
St.  John  v.  Benedict,  6  Johns.  Ch.  (N.  Y.)  in. 

5.  Equity  Will  Not  Decree  Specific  Performance 
of  Agreement  to  Reconvey  —  England.  —  Bald- 
win 7'.  Cawthorne,  19  Ves.  Jr.  166. 

Georgia.  —  Gait  v.  Jackson,  9  Ga.  151.  See 
also  Cronic  v.  Smith,  96  Ga.  794. 
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(2)  When  Parties  Are  Not  in  Pari  Delicto.  —  The  cases  heretofore  considered 
have  been  those  in  which  there  has  been  a  parity  of  guilt  between  the  parties 
to  the  transaction,  and  for  this  reason  it  is  held  that  neither  is  entitled  to 
relief  against  the  other.  But  when  a  stronger  mind  takes  advantage  of  a 
weaker,  and  by  persuasion  and  influence  procures  the  unlawful  act,  or  when 
the  parties  stand  in  such  a  relation  that  undue  influence  will  be  presumed,  the 
reason  which  denies  relief  ceases  to  be  applicable.  The  wrong  then  rests 
chiefly,  if  not  solely,  on  the  superior,  by  whom  it  will  be  presumed  it  was 
contrived,  and  the  inferior  will  be  regarded  as  a  mere  instrument  for  accom- 
plishing an  end  not  his  own.  If  the  superior  should  be  allowed  immunity 
under  such  circumstances  he  would  be  permitted  to  take  advantage  of  his 
own  wrong,  and  therefore  equity  will  not  refuse  aid  to  the  inferior.1 

b.  Creditors  of  the  Fraudulent  Grantee.  —  A  fraudulent  convey- 
ance of  property  is  valid  as  to  the  creditors  of  the  vendee,  and  while  it  remains 
in  his  possession  they  may  subject  it  to  the  satisfaction  of  their  demands,  and 
the  fraudulent  vendor  or  vendee  cannot  set  up  the  fraudulent  nature  of  the 
transaction  for  the  purpose  of  showing  that  the  vendee  has  no  title.2 


Y.)  283;  Milhous  v.  Salley,  43  S.  Car.  318,  49 
Am.  St.  Rep.  834.  Compare  De  Chambrun  v. 
Schermerhorn,  59  Fed.  Rep.  504. 

An  action  will  not  lie  to  compel  the  defend- 
ant to  render  an  account  of  his  receipts  and 
expenditures,  and  of  his  transactions,  and  to 
convey  to  the  plaintiff  real  estate  which  he 
holds  under  a  trust  agreement  entered  into  for 
the  benefit  of  the  plaintiff  and  in  fraud  of  his 
creditors.  Sweet  v.  Tinslar,  52  Barb.  (N.  Y.) 
271. 

Contra.  —  Smith   v.  ,  2  Hayw.  (3  N. 

Car.)  229. 

Vendor's  lien  Doe9  Not  Arise  from  Fraudulent 
Sale.  —  When  one  conveys  his  property  to 
another  for  the  purpose  of  defrauding  his 
creditors,  taking  in  return  a  purchase  money 
nole,  which  it  is  agreed  shall  never  be  paid, 
no  vendor's  lien  enforceable  in  equity  can 
arise  from  the  transaction.  Glover  v.  Walker, 
107  Ala.  540. 

1.  When  Parties  Are  Not  in  Pari  Delicto  — 
England.  —  Smith  v.  Cuff,  6  M.  &  S.  160; 
Horlon  v.  Riley,  11  M.  &  W.  492.  See  also 
Smith  v.  Bromley,  2  Dougl.  696,  note  3; 
Barnes  v.  Brown,  32  Mich.  146. 

Iowa.  —  Davidson  v.  Carter,  55  Iowa  117; 
Wiley  v.  Carter,  77  Iowa  751. 

Kentucky.  —  Deatly  v.  Murphy,  3  A.  K. 
Marsh.  (Ky.)  472. 

Maryland.  —  Stewart  v.  Iglehart,  7  Gill  &  J. 
(Ml.)  132,  28  Am.  Dec.  202.  See  also  Roman 
v.  Mali,  42  Md.  513. 

Michigan. —  Bloomingdale  v.  Chittenden,  74 
Mich.  698. 

Missouri.  —  Holliway  v.  Holliway,  77  Mo. 
392. 

New  York.  —  Freelove  v.  Cole,  41  Barb.  (N. 
Y.)  326;  Place  v.  Hay  ward,  117  N.  Y.  487; 
Boyd  v.  De  La  Montagnie,  73  N.  Y.  498,  29 
Am.  Rep.  197;  Ford  y.  Harrington,  16  N.  Y. 
285. 

South  Carolina.  —  Pinckston  v.  Brown,  3 
Jones  Eq.  (156  S.  Car.)  494. 

Tennessee. —  Tally  v.  Smith,  I  Coldw.  (Tenn.) 
290;  Davis  v.  McNalley,  5  Sneed  (Tenn.)  583. 

Washington.  —  Rozell  v.  Vansyckle,  11 
Wash.  79.' 

See  also  Herrick  v.  Lynch,  150  111.  283. 
Conveyance  from  Wife  to  Husband,  —  A  gra- 


tuitous transfer  of  property  from  a  wife  to  a 
husband,  induced  by  misrepresentations  on 
his  part  that  she  was  liable  for  a  debt,  and 
made  in  the  belief  that  the  effect  of  the  trans- 
fer would  be  to  delay  the  creditor  or  in  some 
way  to  save  the  property,  will  be  set  aside  by 
a  court  of  equity.  The  fact  that  the  wife 
consented  to  the  transfer  in  order  to  defraud 
the  creditor  does  not  constitute  a  defense;  the 
parlies  do  not  stand  on  equal  terms,  and  the 
husband  cannot  avail  himself  of  the  plea  of 
particeps  criminis  on  the  part  of  the  wife. 
Boyd  v.  De  La  Montagnie,  73  N.  Y.  498,  29 
Am.  Rep.  197. 

Apportioning  Relief.  —  Where  a  transaction 
between  a  debtor  and  his  creditor  is  intended 
by  them  both  to  defraud  the  other  creditors  of 
the  debtor,  but  the  debtor,  under  all  the  cir- 
cumstances of  the  case,  is  not  so  culpable  as 
the  creditor,  it  would  seem  that  a  court  of 
equity  ought  not  altogether  to  refuse  relief 
to  the  debtor,  but  to  apportion  the  relief 
granted  to  the  degree  of  criminality  in  both 
parties,  so  as  on  the  one  hand  to  avoid  the 
encouragement  of  fraud,  and  on  the  other  to 
prevent  extortion  and  oppression.  Austin  v. 
Winston,  1  Hen.  &  M.  (Va.)  33,  3  Am.  Dec. 
583.  See  also  Starke  v.  Littlepage,  4  Rand. 
(Va.)  371;  and  James  v.  Bird,  8  Leigh  (Va.) 
512,  31  Am  Dec.  668,  in  which  this  decision  is 
commented  on. 

2.  Fraudulent  Conveyance  Good  as  to  Creditors 
of  Vendee. —  A,  for  the  purpose  of  defrauding 
his  creditors,  executed  a  bill  of  sale  of  certain 
personal  property  to  B,  and  allowed  B  to  have 
an  equivocal  possession  of  the  property  and 
hold  himself  out  to  the  world  as  the  true 
owner.  C,  a  creditor  of  B,  levied  upon  the 
property.  It  was  held  that  the  original  trans- 
fer of  the  property  to  B,  though  fraudulent  as 
to  A's  creditors,  was  valid  between  A  and 
B,  and  vested  the  legal  title  in  B,  and  ren- 
dered the  property  liable  for  his  debts,  and 
that  the  fraudulent  nature  of  the  transaction 
could  not  be  set  up  in  order  to  defeat  the 
rights  of  B's  creditors.  Maher  v.  Swift,  14 
Nev.  324. 

Wife  of  Fraudulent  Grantee  May  Claim  Dower. 

—  In  Noble  v.  Noble,  26  Ark.  317,  the  plaintiff 
filed  a  petition  in  chancery  praying  dower  in 
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Eeconveyance  Before  Creditor's  Lien  Attaches.  —  But  until  the  creditors  of  the  fraudu- 
lent vendee  have  acquired  liens  upon  the  property,  they  have  no  legal  or  equita- 
ble claim  in  respect  to  it  superior  to  that  of  the  vendor,  and  if  the  fraudulent 
vendee  reconveys  the  property  to  the  vendor  before  such  creditors  have 
acquired  any  lien  thereon,  the  weight  of  authority  is  that  the  creditors  have 
no  right  to  have  the  reconveyance  set  aside  as  fraudulent.1 

c  Other  Third  Persons  Not  Creditors  of  the  Grantor.  —  The 
rule  is  well  established  that  a  sale  or  conveyance  of  property  which  is  fraudu- 
lent as  to  creditors,  cannot  be  taken  advantage  of  by  one  not  a  creditor.2 

Purchaser  Cannot  Deny  Title  of  Vendor.  —  Thus  a  purchaser  of  property  cannot 
refuse  payment  of  the  price  on  the  plea  that  the  vendor's  title  is  fraudulent  as 
to  the  creditors  of  the  original  owner.3 

Trespasser  Cannot  Show  Fraud.  —  Nor,  in  an  action  against  a  trespasser,  will  the 
defendant  be  allowed  to  prove  that  the  plaintiff's  title  to  the  property,  which 
is  the  subject  of  the  tort,  is  fraudulent.4 

2.  In  Respect  to  Whom  Fraudulent  Contracts  and  Conveyances  Are  Void  — 
a.  Construction  of  the  Term  "  Void."  —  Although  the  statutes  against 
fraudulent  conveyances,  with  scarcely  an  exception,  have  used  the  term 
"  void  "  to  express  the  legal  infirmity  of  a  fraudulent  conveyance  as  against 


certain  lands  of  which  she  alleged  her  husband 
died  seized.  The  defendants  being  in  posses- 
sion admitted  that  the  husband  at  the  time  of 
his  death  held  the  legal  title  to  the  lands  by 
a  deed  absolute  on  its  face,  but  alleged  that 
the  lands  were  conveyed  merely  to  secure  the 
payment  of  certain  debts.  On  the  hearing  the 
defendants  offered  to  prove  by  parol  testimony 
that  the  deed  was  intended  to  operate  only  as 
a  mortgage;  but  the  court  excluded  the  testi- 
mony on  the  ground  that  the  facts  as  stated 
by  the  defendants  in  their  answer,  if  true,  con- 
stituted a  fraud  upon  the  creditors  of  the 
grantor,  and  held  the  deed  good  and  awarded 
dower  to  the  plaintiff.  Upon  appeal  the 
decree  was  affirmed. 

1.  See  supra,  this  title,  Elements  of  a  Fraudu- 
lent Alienation —  The  Thing  Conveyed — Recon- 
veyance of  Properly  Fraudulently  Conveyed. 

2.  Third  Parties  Not  Creditors  Cannot  Impeach 
Fraudulent  Conveyance  —  Connecticut.  —  Barney 
v.  Cuttler,  i  Root  (Conn.)  489. 

Illinois.  —  Ellis  v.  Petty,  51  111.  App.  636. 
Kentucky.  —  Warren  v.  Hall,  6  Dana  (Ky.) 
450. 

Maine.  —  Woodman  v.  Bodfish,  25  Me.  317. 

Missouri.  —  Steadman  v.  Hayes,  80  Mo.  319; 
Burke  v.  Adams,  80  Mo.  504,  50  Am.  Rep. 
.510. 

Texas.  —  De   Garca    v.    Galvan,   55  Tex. 

53- 

Wisconsin.  —  La  Crosse,  etc.,  R.  Co.  v. 
Seeger,  4  Wis.  268;  Schettler  v.  Brunette,  7 
Wis.  197. 

In, a  Suit  to  Reform  a  Deed  of  Conveyance  and  to 
Annul  and  Set  Aside  Subsequent  Deeds  to  the  land 
intended  to  be  conveyed,  the  plaintiff,  while 
seeking  to  recover  upon  the  strength  of  his 
own  title,  will  not  be  permitted  to  plead  facts 
in  derogation  of  his  title  for  the  purpose  of 
destroying  the  claim  of  his  adversary.  Etter 
v.  Anderson,  84  Ind.  333. 

That  the  Leased  Premises  Had  Been  Conveyed 
After  the  Lease,  to  Defraud  Creditors,  is  no  de- 
fense by  the  lessee  against  the  avowry  of  the 
grantee.    Phipps  v.  Boyd,  54  Pa.  St.  342. 

A  Mortgagee  Who  Has  Sold  the  Mortgaged 


Property  and  Has  a  Surplus  in  His  Hands,  cannot 
refuse  to  turn  over  the  same  to  the  mortgagor 
on  the  ground  that  his  title  was  derived 
by  a  conveyance  fraudulent  as  to  creditors. 
Thompson  v.  Moore,  36  Me.  47.  See  also  Fet- 
row  v.  Merriwether,  53  111.  275. 

3.  Purchaser  Cannot  Deny  Title  of  Vendor.  — 
Mudge  v.  Oliver,  1  Allen  (Mass.)  74;  La 
Crosse,  etc.,  R.  Co.  v.  Seeger,  4  Wis.  268. 
See  also  Lundy  v.  Pierson,  67  Tex.  233. 

4.  Trespasser  Cannot  Show  Fraud.  —  Evans  v. 
Herring,  27  N.  J.  L.  243;  Worth  v.  Northam. 
4  Ired.  L.  (26  N.  Car.)  102;  Jones  v.  Lake,  2r 
Wis.  210;  Moore  v.  Pope,  27  La.  Ann.  254. 
See  also  Frank  v.  Frank,  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  819. 

In  an  Action  Against  a  Sheriff  for  Default  of  a 
Deputy  in  not  paying  over  to  the  party  entitled 
the  proceeds  of  a  sale  of  property  attached 
by  the  deputy,  evidence  that  the  action,  in 
which  the  attachment  and  sale  was  made,  was 
instituted  by  the  parties  to  it  for  the  purpose  of 
enabling  the  defendant  therein  to  defraud  his 
creditors,  is  not  admissible,  as  the  sheriff  is- 
accountable  for  the  default  in  such  case. 
Seaver  v.  Pierce,  42  Vt.  325. 

In  an  Action  for  the  Conversion  of  Property,  the 
defendant  cannot  introduce  proof  to  show  that 
the  plaintiff  acquired  the  property  under  a  sale 
which  was  fraudulent  as  to  creditors,  unless- 
the  defendant  is  himself  a  creditor  of  the 
plaintiff's  vendor,  or  has  succeeded  to  the 
rights  of  a  creditor.  Remington  v.  Bailey,  13 
Wis.  332. 

If  a  Person  Secures  Property  to  His  Children  in 
Fraud  of  His  Creditors,  the  fraud  in  this  trans- 
action is  no  defense  to  an  action  brought  by 
the  children  against  a  person  who  has  re- 
ceived and  agreed  to  account  to  them  for  the 
property.  Fairbanks  v.  Blackington,  9  Pick. 
(Mass.)  93. 

In  Action  for  Damage  to  Property.  —  The  ques- 
tion whether  the  sale  of  a  vessel  was  fraudu- 
lent as  against  creditors  cannot  be  raised  by 
one  who  is  sued  by  the  owner  for  negligence 
causing  a  collision.  The  Schooner  Lion,  £ 
Sprague  (U.  S.)  40. 
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creditors  of  the  grantor,  the  term  has  been  construed  with  great  uniformity  to 
mean  nothing  more  than  inoperative  or  voidable.1  This  is  one  of  the  ordinary 
significations  of  the  term  as  used  in  statutes,  and  is  more  natural  than  any  other 
when  applied  to  a  subject  matter  of  this  kind.2 

b.  Right  of  Creditors  to  Avoid  Conveyances  —  Prerequisites 
—  (i)  Demand  Must  Be  Legally  Enforceable  —  (a)  In  General.  — The  first  requisite 
that  must  exist  to  enable  a  creditor  to  attack  a  fraudulent  conveyance  is  that 
his  demand  should  be  legally  enforceable.  A  fraudulent  or  voluntary  convey- 
ance made  by  a  debtor  who  has  just  attained  his  majority  cannot  be  attacked 
by  one  who  sold  goods  to  the  grantor  during  his  minority,  if  the  goods  were 
not  necessaries,  and  the  contract  to  pay  for  them  has  not  been  legally  ratified 
by  the  buyer  since  becoming  of  age.3 

(b)  Must  Not  Be  Founded  on  an  Illegal  Consideration.  —  For  the  same  reason,  a  deed 
though  fraudulent  as  to  creditors  cannot  be  avoided  by  one  whose  claim  is 
founded  on  an  illegal  consideration.4 

(c)  Must  Be  Due.  —  A  creditor's  claim  must  also  be  due  and  payable.  Although 
by  statute  in  some  of  the  states  simple-contract  creditors  may  set  aside  a 
fraudulent  conveyance  by  their  debtor,  this  privilege  cannot  be  enjoyed  by 
one  whose  demand  is  not  yet  due.5 

(2)  Creditor  Must  Not  Have  Assented  to  the  Conveyance.  —  The  second 
requisite  is  that  the  creditor  must  not  have  participated  in  or  assented  to  the 
conveyance  of  which  he  •  complains,  for  if  he  has  he  cannot  afterwards  be 
heard  to  assert  that  the  transfer  was  fraudulent  per  se  as  to  him.® 


1.  Construction  of  the  Term  "  Void."  —  United 
States.  —  Bean  v.  Smith,  2  Mason  (U.  S.)  294. 

Alabama.  —  White  v.  Banks,  21  Ala.  705,  56 
Am.  Dec.  283. 

Connecticut.  — Owen  v.  Dixon,  17  Conn.  492. 

Massachusetts.  —  Edwards  v.  Mitchell,  1  Gray 
(Mass.)  239. 

New  York.  —  Hone  v.  Henriquez,  13  Wend. 
(N.  Y.)  240,  27  Am.  Dec.  204. 

Ohio.  —  Webb  v.  Brown,  3  Ohio  St.  246. 

Pennsylvania.  —  Johns  v.  Bolton,  12  Pa.  St. 
339;  Byrod's  Appeal,  31  Pa.  St.  241. 

Vermont.  —  Merrill  v.  Englesby,  28  Vt.  150. 

Wisconsin.  — Geisse  v.  Beall,  3  Wis.  367. 

Contra. — Banks  v.  Thomas,  Meigs  (Tenn.)  28. 

An  assignment  stipulating  for  a  release,  ex- 
cepting the  household  furniture  of  the  assign- 
ors, and  property  exempt  from  execution,  is 
voidable;  but  until  an  election  by  creditors  to 
avoid  it,  conveyances  by  the  assignees  for 
value  received  by  them  are  valid.  Johns  v. 
Bolton,  12  Pa.  St.  339. 

In  WebD  v.  Brown,  3  Ohio  St.  246,  Warden, 
J.,  says:  "  What  powers,  for  lawful  purposes, 
are  given  to  a  fraudulent  vendee  over  the 
goods  sold  to  him?  The  '  null  and  void  '  con- 
veyance is,  notwithstanding  the  strong  words 
of  the  statute,  such  only  in  some  respects  and 
for  some  purposes.  We  shall  see  that,  after 
all,  the  limits  [within]  which  any  sale  (however 
fraudulent  as  to  third  persons)  is  absolutely 
null  and  void,  are  somewhat  confined;  and  that 
such  a  sale  may,  even  as  to  such  third  per- 
sons, leave  substantial  powers,  for  lawful  pur- 
poses, in  the  hands  of  the  vendee." 

Sale  Valid  as  to  Execution  Creditor,  Void  as  to 
Fraudulent  Purchaser.  —  A  fraudulent  vendee 
who,  by  a  conspiracy  between  himself  and  the 
debtor,  prevents  purchasers  from  attending 
the  sale  or  bidding  for  the  property,  gains  no 
title  to  the  land  by  a  sheriff's  sale,  nor  interest 
in  it,    notwithstanding  an  innocent  creditor 


may  by  that  very  sale  obtain  a  good  title  to 
the  money.  It  shall  be  a  good  sale  as  to  the 
creditor,  to  entitle  him  to  receive  the  money, 
and  yet  no  sale  as  to  the  fraudulent  vendee, 
to  enable  him  to  shelter  the  land  against  pur- 
suit. Foulkz/.  M'Farlane,  iW.  &  S.  (Pa.)  297, 
37  Am.  Dec.  467. 

2.  See  the  title  Void  and  Voidable. 

3.  Edmunds  v.  Mister.  58  Miss.  766. 
Claim  for  Trivial  Amount.  —  A  court  of  equity 

will  not  set  aside  a  deed  on  the  ground  of 
fraud  at  the  instance  of  a  creditor  whose  claim 
is  only  for  the  amount  of  three  dollars  and 
fifty  cents.  Hamburger  v.  Grant,  8  Oregon 
181. 

4.  Alexander  v.  Gould,  1  Mass.  165. 

5.  Debt  Not  Due.  —  Simon  v.  Ellison,  (Va. 
1895)  22  S.  E.  Rep.  860. 

The  fact  that  a  debtor  has  made  a  fraudu- 
lent conveyance  of  some  of  his  property  does 
not  avoid  a  contract  so  as  to  entitle  a  creditor 
to  recover  thereon,  before  the  debt  created 
thereby  becomes  due.  England  v.  Adams, 
157  Mass.  449. 

Under  the  New  York  Code  of  Civil  Proced- 
ure, §  550,  subd.  2,  it  is  held  that  the  fraudu- 
lent disposition  of  goods  by  a  debtor  voids 
any  credit  agreed  to  be  given  by  the  contract 
under  which  they  were  sold,  and  entitles  the 
creditor  to  arrest  the  debtor,  although  the  term 
for  which  credit  was  given  has  not  yet  ex- 
pired.   Arnold  v.  Shapiro,  29  Hun  (N.  Y.)  478. 

6.  Creditor  Must  Not  Have  Participated  in  or 
Assented  to  the  Conveyance  —  A labama.  —  White 
v.  Banks,  21  Ala.  706,  56  Am.  Dec.  283.  Com- 
pare Crutchfield  v.  Hudson,  23  Ala.  393. 

Florida.  — Simon  v.  Levy,  36  Fla.  438. 
Illinois.  —  Perisho  v.  Perisho,   71  111.  App. 
222. 

Indiana. — Smith  v.  Wells  Mfg.  Co.,  148 
Ind  333. 

New  York. — Scholey  v.  Worcester,  6 
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Acquiescence.  —  So  if  a  creditor,  after  acquiring  knowledge  that  a  fraudulent 
conveyance  has  been  made  by  his  debtor,  takes  no  step  to  impeach  it,  but  on 
the  contrary  acquiesces  therein,  he  is  estopped  from  afterwards  assailing  it.1 

Knowledge  of  Sale  Alone  Will  Not  Estop.  —  But  the  fact  that  a  creditor  knew  of  a 
sale  of  the  debtor's  goods  at  the  time  it  was  made,  will  not  preclude  him  from 
afterward  attacking  the  transaction  upon  the  discovery  that  it  was  fraudulent.8 

One  Cestui  Que  Trust  May  Attack  Claims  of  Others.  —  A  creditor  who  accepts  the 
benefits  of  a  trust  deed  is  not  prevented  thereby  from  attacking  the  validity 
of  the  claims  of  others  secured  by  the  same  instrument.3 

(3)  Creditor  Must  Not  Assist  the  Debtor. — A  third  requisite  is  that  the 
creditor  in  bringing  the  action  must  have  an  eye  single  to  his  own  benefit. 
In  every  case  in  which  a  debtor  transfers  his  property  to  defraud  his  creditor, 
a  condemnation  of  the  property  to  satisfy  that  creditor  would  in  law  operate 
for  the  benefit  of  the  debtor,  for  it  would  be  the  means  of  bringing  about  a 
payment  of  his  debt,  and  that  too  with  what,  so  far  as  the  debtor  is  con- 
cerned, is  another  man's  property.  This,  however,  is  an  unavoidable  conse- 
quence of  the  effort  to  do  justice  to  the  creditor;  but  this  benefit  must  be  an 
incident  and  not  the  purpose  of  the  proceeding,  for  if  it  appears  that  the 
creditor  moves  at  the  instance  of  or  in  combination  with  the  debtor  and  for 
his  benefit,  the  court  will  deny  its  assistance.4 

(4)  Notice  on  Part  of  Subsequent  Creditors.  —  If  a  subsequent  creditor,  at  the 
time  when  he  extends  credit,  knows  that  his  debtor  has  made  a  previous  con- 
veyance of  his  property,  he  cannot  claim  to  have  been  defrauded  by  it.  It  is 
optional  with  him  whether,  under  the  circumstances,  he  give  credit  to  the 
grantor ;  if  he  extends  the  credit  and  is  afterwards  unable  to  collect  his  debt, 
he  has  no  equity  to  complain.5 

3.  How  Fraudulent  Contracts  and  Conveyances  May  Be  Validated  —  a.  Act  of 
the  Parties  —  Abandonment  of  Fraudulent  Purpose.  —  A  fraudulent 
and  consequently  voidable  conveyance  can  be  validated  in  two  ways;  first,  by 
the  act  of  the  parties  themselves,  and  secondly,  by  the  act  of  those  who  are 

Thomp.  &  C.  (N.  Y.)  574;  Pell  v.  Tredvvell,  5  Durham,  5  T.  B.  Mon.  (Ky.)  400.    See  also 

Wend.  (N.  Y.)  661.    '  Boutwell  v.  McClure.  30  Vt.  674. 

Pennsylvania.  —  McDonald    v.    O'Neil,  161  A  fraudulent  assignment  of  property  by  the 

Pa.  St.  245;  Zuver  v.  Clark,  104  Pa.  St.  222;  husband  to  his  wife  will  not  be  set  aside  in 

Furness      Ewing,  2  Pa.  St.  479.  favor  of  a  judgment  creditor  who  seeks  to  an- 

One  who  loans  money  to  another  with  the  nul  it  in  combination  with  the  husband,  and 

knowledge  that  the  borrower   is    using  the  at  his  instance  and  for  his  benefit.  Hemphill 

same  in  erecting  builiincjs  upon  his  wife's  v.  Hemphill,  34  Miss.  68. 

land,  cannot  afterwards  be  heard  to  complain  Where  a  debtor  causes  property  to  be  con- 
that  such  disposition  of  the  money  was  fraud-  veyed  to  a  third  person  because  there  are  judg- 
ulent  as  to  him.  Scholey  v.  Worcester,  4  H un  ments  against  him,  and  procures  assignments 
(N.  Y.)  302.  of  the  judgments  to  be  taken  by  another,  and 

1.  Simon  v.  Levy.  36  Fla.  438.  a  suit  to  be  brought  thereon  to  have  the  prop- 
The  Fact  that  a  Note  Is  Renewed  Subsequent  erty  declared  to  b3  the  debtor's,  and  sold  to 

to  a  Conveyance  by  an  Indorser  does  not  estop  pay  the  complainant  (really  the  debtor)  the 

the  holder  from  afterward  attacking  the  con-  amount  due  theteon,  no  relief  can  be  given, 

veyance  by  the  indorser  as  fraudulent,  if  the  A  court  of  equity  will  not  aid  a  fraudulent 

indorser  continues  his  liability  by  indorsing  debtor  to  do  by  indirection  what  it  would  not 

the  renewal  notes.     Preston  Nat.  Bank  v.  assist  him  to  do  directly.    Anderson  v.  Tuttle, 

Pierson,  112  Mich.  435.  26  N.  J.  Eq.  144. 

Where  a  Junior  Mortgage  Recites  that  It  Is  5.  Notice  —  United  States.  —  Herring  v.  Rich- 
Subject  to  a  Prior  Mortgage,  the  mortgagee  of  ards.  3  Fed.  Rep.  443. 

such  junior  mortgage  cannot,  in  an  action  to  Kansas.  —  Sheppardw.  Thomas,  24  Kan.  780. 

foreclose,  assail  the  prior  mortgage  as  fraudu-  New  York.  — Bakers.  Gilman,  52  Barb.  (N. 

lent,  but  if  the  junior  mortgagee  abandons  his  Y.)26. 

mortgage,  he  may  attack  the  prior  mortgage  Pennsylvania.  —  Snyder  v.  Christ,  39  Pa.  St. 

for  fraud.    Old  Nat.  Bank  v.  Heckman,  148  499;  Monroe  v.  Smith,  79  Pa.  St.  459. 

Ind.  490.  South  Carolina.  —  Eigleberger  v.  Kibler,  I 

2.  Fitch  v.  Corbett,  64  Cal.  150;  Rothschild  Hill  Eq.  (S.  Car.)  113;  Givens  v.  Branford,  £ 
v.  Swops,  116  Cal.  670.  McCord  L.  (S.  Car.)  152. 

3.  Woodson  v.  Carson,  135  Mo.  S21.  Texas.  —  Lehmberg  v.  Biberstein,  51  Tex. 

4.  Creditor  Must  Act  Solely  for  His  Own  Benefit.  457. 

—  Feagan  v.  Cureton,  19  Ga.  404;   Faris  v.  Compare  Kirksey  v.  Snedecor,  60  Ala.  io»; 
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entitled  to  impeach  it.  In  respect  to  the  first  of  these  modes,  it  has  been  said 
that  a  conveyance  of  property  ordinarily  fraudulent  against  creditors  may  be 
purged  of  the  fraud  by  a  matter  ex  post  facto,  whereby  the  fraudulent  intent  is 
abandoned,  and  the  conveyance  confirmed  for  a  good  and  adequate  considera- 
tion bona  fide.1  This  principle  may  serve  where  the  conveyance  is  merely 
voluntary  or  inequitable,  but  where  the  conveyance  is  intentionally  fraudu- 
lent the  application  will  be  found  difficult.8 

b.  Act  of  Those  Entitled  to  Complain  —  Confirmation.  —  The 
second  mode  of  validating  a  voidable  conveyance  is  by  confirmation. 

Electing  to  Receive  Proceeds  of  Sale.  —  A  creditor  who  has  been  defrauded  by  a 
conveyance  has  his  election  either  to  void  the  sale  and  subject  the  property 
conveyed  to- the  payment  of  his  debts,  or  to  receive  from  the  grantee  the 
purchase  price,  and  the  choice  of  the  latter  mode  of  obtaining  satisfaction  acts 
as  a  confirmation  of  the  conveyance.3 

Assent  of  Creditors  to  Assignment.  —  So  a  deed  of  assignment,  if  fraudulent  as  to 
creditors,  may  be  validated  by  its  subseauent  confirmation  by  them,  and  after 
they  have  received  a  dividend  out  of  the  effects  assigned,  the  transaction  as 
to  them  will  not  be  disturbed.4 

V.  Bona  Fide  Purchasers  and  Creditors — 1.  Rights  of  Bona  Fide  Pur- 
chasers—  a.  GENERAL  PRINCIPLES  —  (i)  Purchasers  from  Fraudulent  Debtor. 
—  As  has  already  been  shown,  a  man's  creditors  have  an  equitable  interest  in 
his  propertv  sufficient  to  preserve  it  from  his  fraudulent  alienations;  and 
when  the  rights  of  innocent  parties  have  not  intervened,  this  equity  will  be 
recognized  and  enforced.5    But  when  the  debtor  has  disposed  of  the  prop- 


Echols  v.  Peurrung,  107  Ala.  660;  Graham 
Button  Co.  v.  Spielmann,  50  N.  J.  Eq.  120. 

1.  Abandonment  of  Fraudulent  Intent.  —  Ori- 
ental Bank  v.  Haskins,  3  Met.  (Mass.)  332,  37 
Am.  Dec.  140;  Stover  v.  Herrington,  7  Ala. 
142,  41  Am.  Dec.  86;  Langsdale  v.  Woollen,  gg 
Ind.  575;  Hardt  v.  Deutsch,  30  N.  Y.  App. 
Div.  589. 

2.  When  Abandonment  of  Purpose  Will  Not 
Validate. —  In  Lynde  v.  McGregor,  13  Allen 
(Mass.)  172,  Hoar,  J.,  delivering  the  opinion 
of  the  court,  said:  "  When  a  conveyance 
fraudulent  as  to  creditors  has  been  made,  if 
the  contract  be  afterward  rescinded,  and  a 
new  one  made  which  is  free  from  fraud,  or  in 
the  case  of  a  conveyance  which  creditors  may 
set  aside  because  it  is  voluntary  and  without 
consideration,  if  a  consideration  is  afterward 
paid,  this  may  purge  the  fraud  and  give 
validity  to  the  transaction.  But  no  authority 
has  been  found,  and  we  cannot  believe  that 
any  exists,  for  the  proposition  that  where  a 
contract  expressly  and  intentionally  fraudu- 
lent has  been  made,  it  is  possible  to  give  it  a 
partial  validity  by  any  subsequent  payment 
or  advances  in  part,  without  rescinding  the 
whole.  If  any  part  of  the  original  purpose  is 
fraudulent,  the  whole  may  be  avoided,  though 
made  upon  sufficient  consideration.  And  in 
like  manner,  if  any  part  of  the  fraudulent  pur- 
pose remains,  it  vitiates  the  whole."  See 
also  Head  v.  Harding,  166  111.  353;  Martin  v. 
Rice,  24  Mo.  581:  Gentry  v.  Field,  143  Mo. 
3gg;  Bunn  v.  Ahl,  2g  Pa.  St.  387,  72  Am. 
Dec.  6^g 

Subsequent  Purchase  under  Execution.  —  I  f  a 
fraudulent  grantee,  whose  title  to  the  prop- 
erty conveyed  to  him  is  divested  bv  its  sale 
on  execution  against  his  grantor,  afterwards 
buys  the  same  property  from  the  purchaser, 
his  title  to  the  same  is  perfect,  and  cannot 


again  be  contested  by  the  grantor's  creditors. 
Dimock  7>.  Ridgeway,  i6g  Mass.  526. 

3.  Electing  to  Receive  Proceed  of  Sale.  —  Mil- 
lington  v.  Hill,  47  Ark.  301;  Fitts  v.  Beards- 
ley,  (Supm.  Ct.  Gen.  T).  8  N.  Y.  Supp.  567. 

If  creditors  of  an  insolvent  firm  which  has 
transferred  all  its  property,  instead  of  seeking 
to  have  the  sale  set  aside,  acquiesce  in  it,  and 
treat  it  as  legitimate  by  proceeding  against 
the  purchaser  for  money  supposed  to  be  due, 
they  are  estopped  by  their  own  act  from  de- 
nying the  bona  Jides  of  the  transaction.  Sick- 
man  v.  Abernathy,  14  Colo.  174. 

A  Creditor  Who  Takes  a  Mortgage  from  a  Ven- 
dee to  whom  the  debtor  has  conveyed  property 
is  estopped  from  contesting  the  grantee's  title. 
Heaton  v.  Ainley,  (Iowa  i8q8)  74  N.  W.  Rep. 
766. 

Returning  Purchase-money  Notes.  —  Where  a 
debtor  fraud  ulently  sells  his  stock  of  goods 
and  assigns  the  purchase-money  notes  as  col- 
lateral security  to  creditors  who  are  ignorant 
of'the  fraud,  such  creditors  upon  discovering 
the  fraud  are  not  entitled  to  have  the  sale 
avoided,  unless  they  return,  or  offer  to  return, 
the  notes  before  or  at  the  trial.  Bowden  v. 
Spellman,  5g  Ark.  251. 

By  Taking  a  Non-negotiable  Note  for  His  Debt, 
a  creditor  does  not  waive  his  right  of  action  to 
have  a  fraudulent  conveyance  by  his  debtor, 
executed  previous  to  the  giving  of  the  note, 
set  aside.    Stout  v.  Stout,  77  Ind.  537. 

The  Fact  that  a  Creditor  Has  Taken  a  Fraudu- 
lent Deed  from  His  Debtor  will  not  estop  the 
former  fromvoiding  a  like  conveyance  to  an- 
other creditor.  Rock  Island  Nat.  Bank  v. 
Powers,  134  Mo.  432. 

4.  See  infra,  this  title.  General  Assignments 
for  the  Benefit  of  Creditors —  Who  May  Avoid. 

5.  See  supra,  this  title,  Rights  and  Obligations 
of  Debtors  in  Respect  to  Their  Property. 
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erty  to  a  bona  fide  purchaser,  the  interest  of  the  creditor  is  superseded,  for  the 
law  is  no  less  jealous  of  the  rights  of  purchasers  in  good  faith  than  it  is  of 
those  of  creditors;  and  if  the  purchaser  has  parted  with  value  upon  the  faith 
of  the  vendor's  possession  and  ownership  of  the  property,  he  acquires  not 
only  the  legal  title  but  an  equity  which  is  superior  to  that  of  the  creditor.1 


1.  Rights  of  Bona  Fide  Purchasers  from  Fraud- 
ulent Debtor  —  United  States.  —  Astor  v.  Wells, 
4  Wheat.  (U.  S)  466;  Jones  v.  Simpson,  116  U. 
S.  609;  Gridley  v.  Wynant,  23  How.  (U.  S.) 
501.  See  also  Bean  v.  Smith,  2  Mason  (U.  S.) 
252. 

Alabama. — Stover  v.  Herrington,  7  Ala. 
142,  41  Am.  Dec.  86;  Lehman  v.  Kelly,  68  Ala. 
192;  Shealy  v.  Edwards,  78  Ala.  176;  Thames 
v.  Rembert,  63  Ala.  561;  Simmons  v.  Shelton, 
112  Ala.  284,  57  Am.  St.  Rep.  39. 

Arkansas.  —  Massie  v.  Enyart,  32  Ark.  251; 
Galbreath  v.  Cook,  30  Ark.  417. 

Colorado.  —  McKee  v.  Bassick  Min.  Co.,  8 
Colo.  392. 

Connecticut.  —  Lee  v.  Abbe,  2  Root  (Conn.) 
359,  1  Am.  Dec.  78. 

Florida.  —  Neal  v.  Gregory,  19  Fla.  356. 

Illinois.  —  Brown  v.  Riley,  22  111.  46;  Jewett 
v.  Cook,  81  111.  260. 

Indiana.  —  Palmer  v.  Henderson,  20  Ind. 
297;  Trentman  v.  Swartzell,  85  Ind.  443;  Scott 
v.  Davis,  1  [7  Ind.  232. 

Iowa.  —  Wright  v.  Howell,  35  Iowa  288; 
Sibley  v.  Bullis,  40  Iowa  429;  Burtis  v.  Hum- 
boldt County  Bank,  77  Iowa  103;  Kellogg  v. 
Aherin,  48  Iowa  299. 

Kansas.  —  Bush  v.  Collins,  35  Kan.  535; 
Diefendorf  v.  Oliver,  8  Kan.  365;  Farlin  v. 
Sook,  30  Kan.  401,  46  Am.  Rep.  100;  Scheble 
v.  Jordan,  30  Kan.  353;  Cuendet  v.  Lahmer, 
16  Kan.  527;  Avery  v.  Eastes,  18  Kan.  505; 
Dodd  v.  Hills,  21  Kan.  707;  Frankhouser  v. 
Ellett,  22  Kan.  148;  Randall  v.  Shaw,  28  Kan. 
419;  Tootle  :\  Coldwell,  30  Kan.  134;  Bailey 
v.  Kansas  Mfg.  Co.,  32  Kan.  79;  Doggett  v. 
Bell,  32  Kan.  301. 

Louisiana.  —  Shultz  v.  Morgan,  27  La.  Ann. 
616;  Leen  Kee  v.  Smith,  35  La.  Ann.  518. 

Maine.  —  Blodgett  v.  Chaplin,  48  Me.  322. 

Maryland.  —  Spindler  v.  Atkinson,  3  Md. 
409,  56  Am.  Dec.  755. 

Massachusetts.  —  Bartholomew  v.  McKinstry, 
2  Allen  (Mass.)  448;  Mansfield  v.  Dyer,  131 
Mass.  200;  Russell  v.  Cole,  167  Mass.  6,  57 
Am.  St.  Rep.  432. 

Michigan.  —  Hollister  v.  Loud,  2  Mich.  310; 
Spring  Lake  Iron  Co.  v.  Waters,  50  Mich.  13. 

Minnesota.  —  Hathaway  v.  Brown,  18  Minn. 
414. 

Mississippi.  —  Ewing  v.  Cargill,  13  Smed.  & 
M.  (Miss.)  79;  Pope  v.  Andrews,  Smed.  &  M. 
Ch.  (Miss.)  135;  Farmers'  Bank  v.  Douglass, 
it  Smed.  &  M.  (Miss.)  548. 

Missouri.  —  Howe  v.  Waysman,  12  Mo.  169, 
49  Am.  Dec.  126;  Kuhn  v.  Weil,  73  Mo.  213; 
Dougherty  v.  Cooper,  77  Mo.  528;  Rupe  v. 
Alkire,  77  Mo.  641;  Forrester  v.  Moore,  77 
Mo.  651;  Fury  v.  Kempin,  79  Mo.  477. 

JVe7v  Jersey.  —  Farrel  v.  Colwel,  30  N.  J.  L. 
123;  Atwood  v.  Impson,  20  N.  J.  Eq.  150. 

New  York.  —  Heroy  v.  Kerr,  2  Abb.  App. 
Dec.  (N.  Y.)  359;  Seymour  v.  Wilson,  19  N.  Y. 
417;  Adelbergz'.  Horowitz,  32  N.  Y.  App.  Div. 
408. 


North  Carolina. — White  v.  White,  13  Ired. 
L.  (35  N.  Car.)  265;  Wall  v.  White,  3  Dev.  L. 
(14  N.  Car.)  105;  Sharpe  v.  Williams,  76  N. 
Car.  87. 

Ohio.  —  Barr  v.  Hatch,  3  Ohio  527. 
Pennsylvania.  —  Scott  v.  Heilager,  14  Pa.  St. 
238. 

Rhode  Island. — Tiernay  v.  Claflin,  15  R.  I.  220. 
Tennessee.  —  Hawkins   v.    Davis,    8  Baxt. 
(Tenn.)  508. 

Texas.  —  Pierson  v.  Tom,  I  Tex.  577;  Col- 
lins v.  Cook,  40  Tex.  238;  Tillman  v.  Hel- 
ler, (Tex.  1890)  14  S.  W.  Rep.  271;  Cox  n. 
Morrison,  (Tex.  Civ.  App.  1895)  31  S.  W. 
Rep.  85;  Hadock  v.  Hill,  75  Tex.  193; 
Legon  v.  Tilman,  (Tex.  Civ.  App.  1897)  43  S. 
W.  Rep.  1069. 

Virginia.  —  Garland  v.  Rives,  4  Rand.  (Va.) 
282,  15  Am.  Dec.  756. 

West  Virginia.  —  Goshorn  v.  Snodgrass,  17 
W.  Va.  717. 

Bona  Fide  Purchaser  Not  Bound  to  Bescind  Sale. 
—  A  bona  fide  purchaser  is  under  no  obliga- 
tion to  rescind  the  sale  upon  his  subsequent 
discovery  that  it  was  made  in  fraud  of  the 
vendor's  creditors.  Shealy  v.  Edwards,  78 
Ala.  176. 

Where  a  Debtor,  in  Order  to  Secure  the  Payment 
of  Certain  Debts,  Executes  a  Deed  of  Trust,  with 
power  to  sell,  etc.,  in  default  of  payment,  if  a 
sale  be  made  under  it  and  in  pursuance  of  its 
terms,  and  it  be  fairly  made,  the  title  to  the 
property  will  vest  in  the  purchaser;  and  a  con-; 
veyance  by  the  trustee  to  the  debtor's  wife,  or 
any  other  disposition  he  may  see  proper  to 
make  of  the  property,  will  be  valid.  Compton 
v.  Perry,  23  Tex.  414. 

Mortgage  by  Insolvent  Debtor  —  Sale  of  Equity 
of  Redemption.  —  Where  an  insolvent  debtor 
makes  a  fraudulent  mortgage  of  real  estate, 
and  the  equity  of  redemption  is  afterwards 
taken  in  execution  and  sold  to  a  bona  fide  pur- 
chaser, a  difficulty  arises  from  the  fact  that  the 
mortgage  is  not  void  against  the  owner  of 
the  equity  of  redemption,  but  it  is  only  against 
the  fraudulent  mortgagee  that  the  right  to 
treat  it  as  void  exists.  The  only  mode  in 
which  it  can  be  treated  as  valid  so  far  as  the 
purchaser  of  the  equity  is  concerned,  and  void 
as  to  the  interest  of  the  mortgagee,  is  by  treat- 
ing the  mortgage  as  made  in  trust  for  the 
creditors  of  the  insolvent  debtor,  and  requiring 
the  mortgagee  to  transfer  the  precise  interest 
which  he  obtained  by  the  conveyance  to  the 
assignee.  Bartholomew  v.  McKinstry,  2  Allen 
(Mass.)  448. 

Equity  of  Purchaser  Holding  Defective  Convey- 
ance,—  Where  a  debtor  before  judgment 
makes  a  bona  fide  sale  of  lands,  and  executes 
a  defective  conveyance,  the  equity  of  the  pur- 
chaser is  superior  to  that  of  the  judgment 
creditor,  and  a  court  of  chancery  will  compel 
the  judgment  creditor,  if  he  obtain  the  legal 
title  under  his  judgment,  to  convey  to  the  pur- 
chaser.  Barr  v.  Hatch,  3  Ohio  527. 
284  Volume  XIV. 


Bona  Fide  Purchasers 


AND  CONVEYANCES. 


and  Creditors. 


The  creditor's  only  remedy  is  to  follow  the  proceeds  of  the  sale.1 

statutes.  —  This  paramount  equity  of  the  purchaser  has  been  recognized  by 
exceptions  in  nearly  all  of  the  statutes  against  fraudulent  conveyances,2  and 
even  where  the  exception  has  been  omitted,  the  interest  of  the  purchaser  has 
been  protected  by  the  courts  upon  general  equitable  principles.3 

Subsequent  Vendees  from  Bona  Fide  Purchaser.  —  The  title  of  the  bona  fide  purchaser 
being  thus  perfect  both  at  law  and  in  equity,  a  subsequent  purchaser  from 
him  takes  a  valid  title  although  such  vendee  buys  with  knowledge  of  the 
fraudulent  purpose  of  the  original  vendor.4 

(2)  Purchasers  from  Fraudulent  Grantee  —  Purchaser  Without  Notice.  —  The 
interests  of  bona  fide  purchasers  from  the  fraudulent  grantee  will  likewise  be 
protected ;  and  the  right  of  creditors  of  a  fraudulent  vendor  to  avoid  a  sale 
cannot  be  exercised  against  one  who,  without  notice  of  the  fraud,  has  in  good 
faith  purchased  the  property  from  the  fraudulent  vendee.5 


In  Phelps  v.  Morrison,  25  N.  J.  Eq.  538,  the 
land  was  conveyed  by  a  husband  mediately  to 
his  wife  in  fraud  of  his  creditors.  The  wife 
agreed  to  sell  the  land  to,  and  received  the 
consideration  from,  a  bona  fide  purchaser,  but 
did  not  make  a  valid  title.  Before  the  deed 
could  be  corrected,  a  creditor  obtained  a  judg- 
ment against  the  husband,  and  levied  on  the 
land.  It  was  held  that  the  equitable  title  of 
the  purchaser  would  be  preferred  and  enforced 
in  equity. 

Liability  of  Sheriff  to  Bona  fide  Purchaser.  — 

Where  there  has  been  a  bona  fide  sale  and  de 
livery  of  goods  by  the  owner  to  any  one  pf  his 
creditors,  in  payment  of  a  debt,  and  the  goods 
are  afterwards  taken  by  the  sheriff,  under 
writs  of  attachment  sued  out  by  other  creditors 
of  the  vendor,  the  vendee  may  maintain  tres- 
pass against  the  sheriff,  and  recover,  as  dam- 
ages, the  value  of  the  goods  at  the  time  of  such 
taking,  with  interest  from  that  time  to  the 
time  of  trial,  at  the  rale  of  six  per  cent,  per 
annum.    Hessing  v.  McCloskey,  37  111.  341. 

1.  Treadway  v.  Turner,  (Ky.  1889)  10  S.  W. 
Rep.  816.  And  see  infra,  this  title,  How 
Property  Fraudulently  Conveyed  or  Its  Proceeds 
May  Be  Reached. 

2.  Statutes.  —  See  Stat.  13  Eliz.,  c.  5,  §  6, 
and  the  statutes  of  the  various  states. 

3.  Construction  of  Statutes  Which  Omit  the  Pro- 
viso—  Alabama.  —  Stover  v.  Herrington,  7 
Ala.  142,  41  Am.  Dec.  86;  Governor  v.  Camp- 
bell, 17  Ala.  566. 

Illinois.  —  Ewing  v.  Runkle,  20  111.  448; 
Gridley  v.  Bingham,  51  111.  153. 

Kansas.  —  Farlin  v.  Sook,  30  Kan.  401,  46 
Am.  Rep.  100. 

Ohio.  —  Burgett  v.  Burgett,  1  Ohio  469,  13 
Am.  Dec.  634;  Bancroft  v.  Blizzard,  13  Ohio  30. 

Rhode  Island.  —  Tiernay  v.  Clafiin,  15  R.  I. 
220. 

Vermont.  —  Leach  v.  Francis,  41  Vt.  670. 

4.  Subsequent  Vendees  from  Bona  Fide  Purchaser 

—  Georgia.  —  Colquitt  v.  Thomas,  8  Ga.  258. 

Illinois.  —  Montague  v.  Hanchett,  20  111. 
App.  222. 

Indiana.  —  Studabaker  v.  Langard,  79  Ind. 
320. 

Iowa.  —  Mast  v.  Henry,  65  Iowa  193. 
Minnesota.  —  Mix  v.  Ege,  67  Minn.  116. 
Mississippi.  —  Fulton  v.  Woodman,  54  Miss. 
158. 

Missouri.  —  Crow  v.  Andrews,  24  Mo.  App. 
159;  Funkhouser  v.  Lay,  78  Mo.  458;  Halsa  v. 
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Halsa,  8  Mo.  308;  Lemay  v.  Poupenez,  35 
Mo.  71. 

Nevada.  —  Allison  v.  Hagan,  12  Nev.  55. 

New  York.  —  Bumpus  v.  Platner,  1  Johns. 
Ch.  (N.  Y.)  220;  Adelberg  v.  Horowitz,  32  N. 
Y.  App.  Div.  408. 

Texas.  —  Bergen  v.  Producers'  Marble  Yard, 
72  Tex.  53;  Compton  v.  Perry,  23  Tex.  414. 

One  Who  Buys  Goods  from  a  Bona  Fide  Pur- 
chaser May  Recover  for  Their  Conversion,  though 
he  may  know  that  a  prior  sale  was  made  by 
the  seller  to  defraud  his  creditors.  Sanger  v. 
Thomasson,  (Tex.  Civ.  App.  1898)  44  S.  W. 
Rep.  408. 

A  Purchaser  with  Notice  May  Protect  Himself 

by  buying  the  title  of  a  bona  fide  purchaser 
without  notice.  Mast  v.  Henry,  65  Iowa  193; 
Funkhouser  v.  Lay,  78  Mo.  458;  Halsa  v. 
Halsa,  8  Mo.  308;  Lemay  v.  Poupenez,  35  Mo. 
71;  Bumpus  v.  Platner,  1  Johns.  Ch.  (N.  Y.) 
220. 

A  fraudulent  grantee  of  property  subject  to 
an  outstanding  mortgage  debt  may,  by  buying 
the  property  under  a  foreclosure  sale  made 
pursuant  to  such  mortgage,  acquire  a  title 
freed  from  liability  to  the  claims  of  the  credit- 
ors of  the  fraudulent  grantor.  Funkhouser  *. 
Lay,  78  Mo.  458. 

5.  Bona  Fide  Purchasers  from  Fraudulent 
Grantee  —  United  States.  —  Bean  v.  Smith,  2 
Mason  (U.  S.)  252;  Fletcher  v.  Peck,  6  Cranch 
(U.  S.)  133;  Simms  v.  Morse,  4  Hughes  (U.  S.) 
579;  Freiburg  v.  Dreyfus,  135  U.  S.  478. 

Alabama.  —  Abney  v.  Kingsland,  10  Ala. 
355,  44  Am.  Dec.  491;  Spira  v.  Hornthall,  77 
Ala.  137;  Thames  v.  Rembert,  63  Ala.  561. 

California.  —  Paige  v.  O'Neal,  12  Cal.  483; 
Williams  v.  Borgwardt,  119  Cal.  80. 

Connecticut.  —  Parker  v.  Crittenden,  37  Conn. 
148. 

Florida.  —  Neal  v.  Gregory,  19  Fla.  356. 

Georgia.  —  Colquitt  z<.  Thomas,  8  Ga.  258; 
Sawyer  v.  Almand,  89  Ga.  314. 

Illinois.  —  Mason  v.  School  Trastees,  11  111. 
App.  454;  Fox  v.  Peck,  45  111.  App.  239; 
O'Neil  v.  Patterson,  52  111.  App.  26. 

Indiana.  —  Dugan  v.  Vattier,  3  Blackf. 
(Ind.)  245,  25  Am.  Dec.  105;  Blair  v.  Bass,  4 
Blackf.  (Ind.)  539;  Parkinson  v.  Hanna,  7 
Blackf.  (Ind.)  400;  Scott  v.  Purcell,  7  Blackf. 
(Ind.)  66,  39  Am.  Deo.  453;  Lewis  v.  Phillips, 
17  Ind.  108.  79  Am.  Dec.  457;  Welby  v.  Arm- 
strong, 21  Ind.  489. 

Iowa.  —  Halverson  v.  Brown,  75  Iowa  702. 
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Purchaser  with  Notice.  —  But  a  purchaser  with  notice  of  the  fraud  will-take 
the  title  subject  to  all  the  infirmities  with  which  it  was  affected  in  the  hands 
of  the  fraudulent  grantee.1 

Purchase  in  Payment  of  Antecedent  Debt.  —  Whether  one  who  takes  in  good  faith 
a  transfer  from  a  fraudulent  grantee  in  payment  of  a  pre-existing  debt  due  by 
him  is  entitled  to  protection  as  a  bona  fide  purchaser  is  a  disputed  question. 
In  a  few  decisions,  such  a  conveyance  has  been  sustained  apparently  on  the 
broad  ground  that  a  pre-existing  debt  is  a  valuable  consideration ;  2  but  the 


Kansas.  —  Scheble  v.  Jordan,  30  Kan.  353; 
Dolan  v.  Van  Demark,  35  Kan.  304. 

Maine.  —  Neal  v.  Williams,  18  Me.  391; 
Sparrow  v.  Chesley,  19  Me.  79. 

Massachusetts.  —  Worcester  v.  Eaton,  n 
Mass.  368;  Green  v.  Tanner,  8  Met.  (Mass.) 
411;  Gore  v.  Brazier,  3  Mass.  541;  Hills  v. 
Eliot,  12  Mass.  26,  7  Am  Dec.  26;  Connecti- 
cut Bradish,  14  Mass.  296;  Trull  v.  Bigelow, 
16  Mass.  416,  8  Am.  Dec.  144;  Hussey  v. 
Thornton,  4  Mass.  405,  3  Am.  Dec.  224;  Gibbs 
v.  Cliase,  10  Mass.  125;  Buffington  v.  Gerrish, 
15  Mass.  156,  8  Am.  Dec.  97;  Smith  v.  Dennie, 
6  Pick.  (Mass.)  266,  17  Am.  Dec.  368;  Rowley 
v.  Bigelow,  12  Pick.  (Mass.)  312,  23  Am.  Dec. 
607;  Boyd  v.  Brown,  17  Pick.  (Mass.)  453; 
George  v.  Kimball,  24  Pick.  (Mass.)  234. 

Michigan.  —  Dixon  ?'.  Hill,  5  Mich.  404. 

Minnesota.  —  Butler  v.  White,  25  Minn.  432. 

Mississippi.  —  Agricultural  Bank  v.  Dorsey, 
Freem.  (Miss.)  338;  Ewing  v.  Cargill,  13  Smed. 
&  M.  (Miss.)  79;  Chaffe  v.  Halpin,  62  Miss.  I. 

Missouri.  —  Wineland  v.  Coonce,  5  Mo.  296, 
32  Am.  Dec.  320;  Knox  v.  Hunt,  iS  Mo.  174; 
Gordon  v.  Ritenour,  87  Mo.  54;  Davis  v. 
Briscoe,  81  Mo.  27. 

New  Hampshire.  —  Comey  v.  Pickering,  63 
N.  H.  126;  Preston  v.  Cutter,  64  N.  H.  461. 

New  Jersey.  —  Phelps  v.  Morrison,  25  N.  J. 
Eq.  538;  Couse  v.  Columbia  Powder  Mfg.  Co., 
(N.  J.  1895)  33  Atl.  Rep.  297.  See  also  New- 
ark Aqueduct  Co.  v.  Joralemon,  7  N.  J.  Eq. 
304- 

New  York. — Jackson  v.  Henry,  10  Johns. 
(N.  Y.)  185,  6  Am.  Dec.  328;  Frazer  v.  West- 
ern, 1  Barb.  Ch.  (N.  Y.)  220;  Ledyard  v.  But- 
ler, 9  Paige  (N.  Y.)  132,  37  Am.  Dec.  379; 
Zoeller  v.  Riley,  100  N.  Y.  102,  53  Am.  Rep. 
157;  Murphy  v.  Briggs,  89  N.  Y.  446;  Murphy 
v.  Moore,  23  Hun  (N.  Y.)  95;  Hollingsworth 
v.  Napier,  3  Cai.  (N.  Y.)  186,  Mowrey  v. 
Walsh,  8  Cow.  (N.  Y.)  238. 

North  Carolina.  —  Martin  v.  Cowles,  I  Dev. 
&  B.  L.  (18  N.  Car.)  29;  Potts  v.  Blackvvell,  4 
Jones  Eq.  (57  N.  Car.)  58;  Young  v.  Lathrop, 
67  N.  Car.  63,  12  Am.  Rep.  603. 

Ohio.  —  Shorten  v.  Drake,  38  Ohio  St.  76; 
Webb  v.  Brown,  3  Ohio  St.  246;  Holmes  v. 
Gardner,  50  Ohio  St.  167. 

Pennsylvania. — Thompson  v.  M'Kean,  I 
Ashm.  (Pa.)  129;  Price  v.  Junkin.  4  Watts 
(Pa.)  85,  28  Am.  Dec.  685;  Fetterman  v. 
Murphy,  4  Watts  (Pa.)  424,  28  Am.  Dec.  729. 

Tennessee.  —  Williams  v.  Lowe,  4  Humph. 
(Tenn.)  63;  Simpson  v.  Simpson,  7  Humph. 
(Tenn.)  275;  Richards  v.  Ewing,  11  Humph. 
(Tenn.)  327. 

Texas.  —  Compton  v.  Perry,  23  Tex.  414; 
Bergen  v.  Producers'  Marble  Yard,  72  Tex.  53. 

Virginia.  —  Coleman  v.  Cocke,  6  Rand. 
(Va.)  618,  18  Am.  Dec.  757. 


Washington.  —  Sawtelle  v.  Weymouth,  14 
Wash.  21. 

West  Virginia.  —  Blackshire  Pettit,  35  W. 
Va.  547. 

Wisconsin.  —  Hooser  v.  Hunt,  65  Wis.  71. 
A  person  in  embarrassed  circumstances  con- 
veyed land  to  his  daughter,  the  latter  agreeing 
as  a  part  of  the  consideration  therefor  to  sup- 
port her  father  so  long  as  he  should  live. 
The  daughter  subsequently  con veyed  the  land 
to  a  purchaser  who  knew  of  the  agreement  but 
had  no  knowledge  that  the  father  was  insolv- 
ent when  he  made  the  deed  to  the  daughter. 
It  was  held  that  the  purchaser  took  a  title 
which  could  not  be  impeached  by  the  father's 
creditors.  Mason  v.  School  Trustees,  11  111. 
App.  454- 

A  Purchaser  on  Sale  under  a  Chattel  Mortgage 

is  not  concluded  by  a  subsequentadjudication, 
in  an  action  against  the  mortgagor  and  mort- 
gagee, to  which  he  was  not  made  a  party,  that 
the  mortgage  was  fraudulently  made.  Zoeller 
v.  Riley.  100  N.  Y.  102,  53  Am.  Rep.  157. 

Purchaser  from  Grantee  after  Judgment  but  Be- 
fore Sale.  —  A  fraudulent  grantee  of  land  con- 
veyed it  to  a  bona  Jide  purchaser  for  value, 
without  notice  of  the  fraud,  after  a  creditor  of 
the  fraudulent  grantor  had  obtained  a  judg- 
ment against  him  but  before  the  land  was 
sold  under  an  execution  issued  on  such  judg- 
ment and  tested  of  the  term  where  it  was  ob- 
tained. It  was  held  that  the  title  of  the  bona 
fide  purchaser  from  the  fraudulent  grantee 
was  to  be  preferred  to  that  of  the  purchaser 
under  the  execution  of  the  creditor  of  the 
fraudulent  grantor.  Young  Lathrop,  67  N. 
Car.  63,  12  Am.  Rep.  603. 

A  Purchaser  from  the  Grantee  after  Sale  under 
Execution  will  be  postponed  to  the  prior  pur- 
chaserat  the  execution  sale.  The  registration 
of  the  sheriff's  deed  is  notice  to  the  subse- 
quent purchaser.    Reed  v.  Smith,  14  Ala.  380. 

1.  Purchaser  with  Notice  —  Alabama.  —  Roden 
v.  Ellis,  113  Ala.  652. 

Arkansas. — Stix  v.  Chaytor,  55  Ark.  116. 
Colorado.  —  Wilcoxen  v.  Morgan,  2  Colo.  478. 
Florida.  —  Mayer  v.  Wilkins,  37  Fla.  244. 
Illinois.  —  Ringgold  v.  Leith,  73  111.  App.  656. 
Indiana.  —  Studabaker  v.  Langard,  79  Ind. 
320;  Evans  v.  Nealis,  69  Ind.  14S. 

Louisiana.  —  Schwabacher  v.  Leibrook,  48 
La.  Ann.  821. 

New  York.  —  Frost  v.  Beekman,  1  Johns. 
Ch.  (N.  Y.)  301;  Youngs  v.  Wilson,  27  N.  Y. 
35i. 

West  Virginia.  —  Spence  v.  Smith,  34  W. 
Va.  697;  Goshorn  v.  Snodgrass,  17  W.  Va.  717. 

Wisconsin.  —  Haines  v.  Campbell,  8  Wis. 
187. 

2.  Knox  v.  Hunt,  iS  Mo.  174;  Okie*/.  Kelly, 

12  Pa.  St.  323. 
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weight  of  authority  is  that  the  equity  of  the  grantee's  creditor,  in  a  case  where 
if  the  conveyance  were  set  aside  as  to  him  he  would  be  placed  in  no  worse 
situation  than  he  was  before  the  conveyance,  is  inferior  to  that  of  the  grantor's 
creditors  and  must  be  subordinated  to  theirs.1 

Relinquishment  of  Security:  —  If,  however,  the  creditor  has  relinquished  any 
security  which  he  held  against  the  fraudulent  grantee,  the  conveyance  to  him 
will  be  protected.2 

b.  What  Constitutes  a  Bona   Fide  Purchaser— (i)  Requisites  in 

General. — The  Term  "Bona  Fide  Purchaser"  plainly  suggests  the  requisites  which 
mast  exist  to  so  constitute  an  alienee  of  property.  First,  he  must  be  a  pur- 
chaser, that  is,  he  must  have  paid  a  valuable  consideration  for  the  conveyance; 
and  second,  he  must  have  purchased  in  good  faith.3 

Both  These  Requisites  Must  Concur;  for,  on  the  one  hand,  innocence  of  fraudulent 
intent  will  not  protect  a  volunteer;4  nor,  on  the  other  hand,  will  the  pay- 
ment of  a  consideration,  however  valuable  and  adequate,  protect  a  purchaser 
if  he  participates  in  the  fraudulent  intent  of  his  grantor.5 


Where  One  Partner  Mortgaged  the  Effects  of  the 
Firm  to  pay  a  debt  to  another  which  did  not 
exist,  and  the  mortgagee  assigned  the  mort- 
gage to  secure  a  bona  fide  debt  of  his  own,  to 
one  who  had  no  notice  of  the  state  of  the  bal- 
ances between  the  partners,  it  was  held  that 
such  assignment  was  good.  Potts  v.  Black- 
well,  4  Jones  Eq.  ("57  N.  Car.)  58. 

1.  Purchaser  for  Antecedent  Debt  Not  Protected 
—  Alabama.  —  Thames  v.  Rembert,  63  Ala. 
56t. 

Mississippi.  —  Agricultural  Bank  v.  Dorsey, 
Freem.  (Miss.)  338;  Fleming  v.  Grafton,  54 
Miss.  79. 

New  Jersey.  —  De  Witt  v.  Van  Sickle,  29  N. 
J.  Eq.  209. 

New  York.  —  Manhattan  Co.  v.  Evertson,  6 
Paige  (N.  Y.)  457. 

Ore°cn.  —  Perkins  v.  McCullough,  31  Ore- 
gon 69. 

Texas.  —  Miller  v.  Vernoy,  2  Tex.  Civ.  App. 
675. 

Vermont.  —  Prout  v.  Vaughn,  52  Vt.  451. 

Where  a  Creditor  of  a  Fraudulent  Grantee  of 
Beal  E3tate  Takes  from  Him  a  Mortgage  on  such 
estate  as  a  further  security  of  the  previous 
debt,  but  without  notice  of  the  fraud,  such 
creditor  is  not  protected  against  the  prior 
equity  and  legal  lien  of  judgment  creditors  of 
the  fraudulent  grantor,  whose  judgments  were 
recovered  subsequent  to  the  fraudulent  con- 
veyance but  prior  to  the  mortgage.  Man- 
hattan Co.  v.  Evertson,  6  Paige  (ST.  Y.)  457. 

2.  Relinquishing  Security. — Agricultural  Bank 
v.  Dors;y,  Freem.  (Miss.)  338. 

3.  What  Constitues  a  Bona  Fide  Purchaser.  — 
1  Story's  Eq.  346;  Twyne's  Case,  3  Coke  81; 
McKee  v.  Bassick  Min.  Co.,  8  Colo.  392;  Wads- 
worth  v.  Marsh,  9  Conn.  481;  Barrow  v. 
Bailey,  5  Fla.  9;  Harrison  v.  Kramer,  3  Iowa 
543;  Glenn  v.  Randall,  2  Md.  Ch.  221;  Glenn 
v.  McNeal,  3  Md.  Ch.  349;  Dougherty  v. 
Cooper,  77  Mo.  528;  Sayre  v.  Fredericks,  16 
N.  J.  Eq.  205;  Randall  v.  Vroom,  30  N.  J.  Eq. 
353;  Tredwell  v.  Graham,  88  N.  Car.  208. 

Unauthorized  Sale. —  In  an  action  of  replevin 
to  recover  certain  goods  held  by  the  defendant 
as  sheriff  upon  attachment  against  a  debtor, 
the  plaintiff  claimed  to  have  bought  the  goods 
from  the  debtor  for  the  price  of  one  thousand 
five  hundred  dollars,  of  which  he  had  paid 


three  hundred  dollars  in  cash.  It  appeared 
in  evidence  that  the  sale  had  been  made  by 
the  husband  of  the  debtor,  who  had  no  author- 
ity to  sell  except  for  cash.  The  husband  testi- 
fied that  the  plaintiff  knew  this,  and  that  they 
together  deceived  the  debtor  into  supposing 
that  the  price  had  been  paid  in  full,  and  (hat  she 
did  not  know  of  the  fraud  until  after  the 
attachment.  It  was  held  (Cooley,  C.  J.,  dis- 
senting} that  as  the  vendor's  agent  had  ex- 
ceeded his  authority,  the  plaintiff  had  obtained 
no  title  which  would  protect  the  goods  from  an 
attachment  sued  out  by  the  vendor's  credit- 
ors.   Newburn  v.  Woods,  52  Mich.  610. 

4.  See  supra,  this  title,  Elements  of  a  Fraudu- 
lent Alienation  —  The  Fraudulent  Intent —  Par- 
ticipation  by  Alienee —  When  the  Conveyance  Is 
Voluntary. 

5.  Payment  of  Consideration  Will  Not  Protect 
Purchaser  with  Knowledge  —  England. —  Holmes 
v.  Penney,  3  Kay  &  J.  90;  Bott  v.  Smith,  21 
Beav.  511;  Harman  v.  Richards,  10  Hare  81; 
Cadogan  v.  Kennett,  2  Cowp.  432:  Twyne's 
Case,  3  Coke  80. 

United  States.  —  Chandler  v.  Von  Roeder,  24 
How.  (U.  S.)  224;  Clements  v.  Moore,  6  Wall. 
(U.  S.)  299;  Kempner  v.  Churchill,  8  Wall.  (U. 
S.)  362;  Davis  v.  Schwartz,  155  U.  S.  639; 
Brittain  v.  Crowther,  54  Fed.  Rep.  295;  Singer 
v.  Jacobs,  11  Fed.  Rep.  559,  3  McCrary  (U.  S.) 
638;  Walker  v.  Collins,  4  U.  S.  App.  406; 
Blennerhassett  v.  Sherman,  105  U.  S.  117; 
Alexander  v.  Todd,  1  Bond  (U.  S.)  175. 

Alabama.  —  Bozman  v.  Draughan,  3  Stew. 
(Ala.)  243:  Pulliam  v.  Newberry,  41  Ala.  168; 
Bradley  v.  Ragsdale,  64  Ala.  558;  Planters*, 
etc.,  Bank  v.  Borland,  5  Ala.  531;  Cummings 
v.  McCullough,  5  Ala.  324;  Hubbard  v.  Allen, 
59  Ala.  283;  Beall  v.  Lehman  Durr  Co.,  110 
Ala.  446;  Reeves  v.  Skipper,  94  Ala.  407. 

Arkansas. — Christian  v.  Greenwood,  23 
Ark.  258,  79  Am.  Dec.  104. 

California.  —  Swinford  v.  Rogers,  23  Cal. 
233- 

Colorado.  —  McKee  v.  Bassick  Min.  Co.,  8 
Colo.  392. 

Connecticut.  —  Merrill  v.  Meachum,  5  Day 
(Conn.)  341;   Wadsworth  v.  Marsh,  9  Conn. 
481;   Fox  v.  Hills,  1  Conn.  295;   Preston  v. 
Crofut,  1  Conn.  527,  7  Am.  Dec.  237. 
Florida.  —  Barrow  v  Bailey,  5  Fla.  9. 
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Georgia.  —  Peck  v.  Land,  2  Ga.  I,  46  Am. 
Dec.  368;  Conley  v.  Buck,  100  Ga.  187. 

Hawaii.  —  Cockett  v.  Hubbard,  I  Hawaii 
101;  Wood  v.  Stark,  1  Hawaii  10. 

Illinois.  —  Bois  v.  Henney,  32  111.  130;  Oak- 
ford  v.  Dunlap,  63  III.  App.  498. 

Indiana.  —  Rogers  v.  Evans,  3  Ind.  574,  56 
Am.  Dec.  537;  Wright  v.  Brandis,  I  Ind.  336; 
Basye  v.  Daniel,  1  Ind.  378;  Bray  v.  Hussey, 
24  Ind.  228;  Kittering  v.  Parker,  8  Ind.  44; 
Ruffing  v.  Tilton,  12  Ind.  259;  Gable  v.  Co- 
lumbus Cigar  Co.,  140  Ind.  563;  Buck  v. 
Voreis,  89  Ind.  116. 

Iowa.  —  Harrison  v.  Kramer,  3  Iowa  543; 
Chapel  v.  Clapp,  29  Iowa  191;  Williamson  v. 
Wachenheim,  58  Iowa  277;  Chapman  v.  Ran- 
som, 44  Iowa  377;  Sweet  v.  Wright,  57  Iowa 
510;  Liddle  v.  Allen,  90  Iowa  738. 

Kentucky.  —  Poague  v.  Boyce,  6  J.  J. 
Marsh.  (Ky.)  70;  Ward  v.  Trotter,  3  T.  B. 
Mon.  (Ky.)  1;  Brady  v.  Briscoe,  2  J.  J.  Marsh. 
(Ky.)  212;  Summers  v.  Taylor,  80  Ky.  429. 

Maryland.  —  Glenn  v.  Randall,  2  Md.  Ch. 
221;  Glenn  v.  Grover,  3  Md.  Ch.  29;  Anderson 
v.  Tydings,  3  Md.  Ch.  169;  Glenn  v.  McNeal, 
3  Md.  Ch.  349;  Cooke  v.  Cooke,  43  Md.  522. 

Massachusetts. — Johnson  v.  Whitwell,  7 
Pick.  (Mass.)  71;  Kimball  v.  Thompson,  4 
Cush.  (Mass.)  441,  50  Am.  Dec.  799;  Gragg 
v.  Martin,  12  Allen  (Mass.)  498,  90  Am.  Dec. 
164;  Giddings  v.  Sears,  115  Mass.  507;  Wads- 
worth  v.  Williams,  100  Mass.  126. 

Mississippi.  —  Reed  v.  Carl,  3  Smed.  &  M. 
(Miss.)  74;  Farmers'  Bank  v.  Douglass,  II 
Smed.  &  M.  (Miss.)  469;  Johnston  v.  Dick,  27 
Miss.  277. 

Missouri.  —  Murray  v.  Cason,  15  Mo.  378; 
Kuykendall  v.  McDonald,  15  Mo.  416,  57  Am. 
Dec.  212;  Johnson  v.  Sullivan,  23  Mo.  474; 
Potter  v.  Stevens,  40  Mo.  229;  Shelley  v. 
Boothe,  73  Mo.  74,  39  Am.  Rep.  481;  Stone  v. 
Spencer,  77  Mo.  356;  Garesche  v.  Macdonald, 
103  Mo.  x;  Stein  v.  Burnett,  43  Mo.  App.  477. 

Nebraska.  —  Tootle  v.  Dunn,  6  Neb.  93;  Lan- 
dauer  v.  Mack,  43  Neb.  430;  Hedrick  v. 
Strauss,  42  Neb.  485;  Smith  v.  Logan,  52  Neb. 
585- 

New  Jersey.  —  Green  v.  Tantum,  19  N.  J. 
Eq.  105,  21  N.  J.  Eq.  364;  Schmidt  v.  Opie,  33 
N.  J.  Eq.  141;  Garr  v.  Hill,  9  N.  J.  Eq.  210; 
Doughten  v.  Gray,  10  N.  J.  Eq.  323;  Sayre  v. 
Fredericks,  16  N.  J.  Eq.  205;  Jersey  City  Sec- 
ond Nat.  Bank  v.  O'Rourke,  40  N.  J.  Eq.  92; 
Moore  v.  Williamson,  44  N.  J.  Eq.  496. 

New  York.  —  Starin  v.  Kelly,  88  N.  Y.  419; 
Billings  v.  Russell,  lot  N.  Y.  226;  Syracuse 
Chilled  Plow  Co.  v.  Wing,  85  N.  Y.  421;  Beals 
v.  Guernsey,  8  Johns.  (N.  Y.)  446,  5  Am.  Dec. 
348,  Roeber  v.  Bowe,  26  Hun  (N.  Y)  554; 
Salomon  v.  Moral,  (C.  PI.  Gen.  T.)  53  How. 
Pr.  (N.  Y.)  342;  Hayes  v.  Reilly,  49  N.  Y. 
Super.  Ct.  334;  Crary  v.  Sprague,  12  Wend. 
(N.  Y.)  41,  27  Am.  Dec.  no;  Jackson  v.  Terry, 
13  Johns.  (N.  Y.)47i;  New  York  Ice  Co.  v. 
Cousins,  23  N.  Y.  App.  Div.  560;  Fullerton  v. 
Viall,  (Ct.  App.)  42  How.  Pr.  (N.  Y.)  294. 

North  Carolina.  —  Kissam  v.  Edmunston,  I 
Ired.  Eq.  (36  N.  Car.)  180:  Devries  v.  Phillips, 
63  N.  Car.  53;  Peeler  v.  Peeler,  109  N.  Car. 
628;  Hudson  v.  Jordan,  108  N.  Car.  10. 


ecurity  for  money  presently  loaned  is  a 
in  the  premises.1 

North  Dakota.  —  Fluegel  v.  Henschel,  7  N. 
Dak.  276. 

Pennsylvania.  —  Zerbe  v.  Miller,  16  Pa.  St, 
488;  Bunn  v.  Ahl,  29  Pa.  St.  387,  72  Am.  Dec. 
639;  Renninger  v.  Spatz,  128  Pa.  St.  524,  15 
Am.  St.  Rep.  692;  Ashmead  v.  Hean,  13  Pa. 
St.  583. 

South  Carolina.  —  Lowry  v.  Pinson,  2  Bailey 
L.  (S.  Car.)  324,  23  Am.  Dec.  140. 

Tennessee.  —  Trotter  v.  Watson,  6  Humph. 
(Tenn.)  509;  Boils  v.  Boils,  1  Coldw.  (Tenn.) 
284;  Carny  v.  Palmer,  2  Coldw.  (Tenn.)  35; 
Farnsworth  v.  Bell,  5  Sneed  (Tenn.)  531. 

Texas. — Mosely  v.  Gainer,  10  Tex.  393; 
Walcolt  v.  Brander,  10  Tex.  419;  Mills  v. 
Howeth,  19  Tex.  257,  70  Am.  Dec.  331;  Hum- 
phries v.  Freeman,  22  Tex.  45;  Weisiger  v. 
Chisholm,  22  Tex.  670;  Castro  v.  lilies,  22 
Tex.  503;  Edrington  v.  Rogers,  15  Tex.  188; 
Hancock  v.  Horan,  15  Tex.  510;  Wallace  v. 
Butts,  (Tex.  Civ.  App.  1895)  31  S.  W.  Rep. 
687;  Ewing  v.  Teague,  (Tex.  Civ.  App.  1895) 
29  S.  W.  Rep.  401. 

Vermont.  —  Root  v.  Reynolds,  32  Vt.  139. 

Virginia.  —  Garland  v.  Rives,  4  Rand.  (Va.) 
282,  15  Am.  Dec.  756;  Hughes  v.  Kelly  (Ya. 
1898)  30  S.  E.  Rep.  387. 

Washington.  —  O'Leary  v.  Duvall,  10  Wash. 
666. 

West  Virginia.  —  Goshorn  v.  Snodgrass,  17 
W.  Va.  717;  Hedrick  v.  Walker,  17  W.  Va. 
916;  Bowyer  v.  Martin,  27  W.  Va.  442;  Gilles- 
pie v.  Allen,  37  W.  Va.  675;  Livesay  v.  Beard, 
22  W.  Va.  585. 

Wisconsin.  — Gardinier  v.  Otis,  13  Wis.  460; 
David  v.  Birchard,  53  Wis.  492. 

An  Ante-nuptial  Settlement  is  void  when  the 
wife  has  knowledge  of  the  husband's  fraudu- 
lent intent.    Bulmer  v.  Hunter,  L.  R.  8  Eq.  46. 

A  woman  who  receives  a  conveyance  of 
property  in  consideration  of  her  marrying  the 
grantor  is  not  a  bona  fide  purchaser  if  she 
knows  that  his  remaining  property  is  not  suffi- 
cient to  satisfy  the  claims  of  existing  credit- 
ors, and  the  fact  that  she  gave  up  a  profitable 
business  to  marry  the  grantor  does  not  affect 
the  matter.  Keep  v.  Keep,  (Brooklyn  City  Ct. 
Gen.  T.)  7  Abb.  N.  Cas.  (N.  Y.)  240. 

Release  of  Dower.  —  Where  the  notes  given  in 
consideration  of  a  conveyance  of  property  by 
an  insolvent  husband  are  made  payable  to  the 
wife  for  the  purpose  of  placing  them  beyond 
the  reach  of  the  husband's  creditors,  they  will 
not  be  protected  from  garnishment  by  reason 
of  the  fact  that  the  wife  voluntarily  released 
her  dower  rights  in  the  property.  McCaffrey 
v.  Dustin,  43  111.  App.  34. 

Discharge  of  Insolvent  in  Bankruptcy  "Will  Not 
Protect  Fraudulent  Purchaser.  —  Where  an  in- 
solvent conceals  property  from  his  creditors, 
and  afterwards  has  it  conveyed  to  another 
who  is  informed  of  the  fraud,  such  grantee 
cannot  set  up  the  discharge  and  insolvent  as- 
signment of  the  grantor  against  a  creditor  who 
has  pursued  the  land  and  purchased  it  at 
sheriff's  sale;  when  sold  as  the  property  of  the 
grantor  on  a  claim  existing  against  him  at  the 
time  of  his  discharge.  Hollinshead  v.  Allen, 
17  Pa.  St.  275. 

1.  Mortgagee  a  Purchaser.  —  McLeod  v. 
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(2)  The  Bona  Fides  —  (a)  In  General.  •--  To  Constitute  Bad  Faith  in  the  Purchase  of 
Property  it  is  not  necessary  that  the  purchaser  should  have  been  a  participant 
in  the  fraud  of  the  vendor  to  the  extent  of  actually  having  confederated  with 
him  in  the  scheme  to  defraud  his  creditors,  nor  is  it  necessary  that  the  vendor 
and  the  purchaser  should  have  been  actuated  by  the  same  motive.'  In  fact, 
the  motive  of  the  purchaser  is  immaterial  if  that  of  the  vendor  be  fraudulent 
and  the  purchaser  be  cognizant  of  it.  No  feeling  of  sympathy  nor  any 
benevolence  of  motive  upon  his  part  can  redeem  his  attempt  to  assist  the 
debtor  from  the  condemnation  of  the  law.2  The  law  supplies  the  motive  from 
the  fact  of  knowledge. 

(h)  Knowledge  of  Debtor's  Fraudulent  Intent  —  an.  Actual  Knowledge.  —  Knowledge 
of  the  vendor's  fraudulent  intent  is,  therefore,  the  controlling  factor  in 
determining  the  purchaser's  good  or  bad  faith.  If  he  has  this  knowledge  he 
is  not  a  bona  fide  purchaser.3 

Knowledge  of  Agent  or  Attorney.  —  The  purchaser  will  be  bound  by  the  knowl- 
edge of  his  agent  or  attorney  through  whom  the  purchase  was  made.4 


O'Neill,  (Ky.  1893)  22  S.  W.  Rep.  220;  Potter 
v.  Stevens,  40  Mo.  229;  Ledyard  v.  Butler,  9 
Paige  (N.  Y.)  132/37  Am.  Dec.  379;  Freeman 
■v.  Lewis,  5  Ired.  L.  (27  N.  Car.)  91.  See  also 
Roden  v.  Ellis,  113  Ala.  652;  Shorten  v. 
Drake,  38  Ohio  St.  76. 

1.  Vendor  and  Purchaser  Need  Not  Be  Actuated 
hy  Like  Motives.  —  Edgell  v.  Lowell,  4  Vt.  412; 
Root  v.  Reynolds,  32  Vt.  139. 

2.  Trimble  v.  Turner,  13  Smed.  &  M.  (Miss.) 
362,  53  Am.  Dec.  go. 

3.  Knowledge  of  Debtor's  Fraudulent  Intent  — 
England.  —  Bulmer  v.  Hunter,  L.  R.  8  Eq.  46. 

Alabama. — Jordan  v.  Collins,  107  Ala.  572; 
Beall  v.  Lehman  Durr  Co.,  110  Ala.  446; 
Carter  v.  O'Bryan,  105  Ala.  305. 

Arkansas.  —  Christian  v.  Greenwood,  23 
Ark.  258,  79  Am.  Dec.  104. 

Connecticut.  —  Merrill  v.  Meachum,  5  Day 
<Conn.)  341. 

Georgia.  —  Kelly  v.  Simmons,  73  Ga.  716; 
Palmour  v.  Johnson,  84  Ga.  91;  Conley  v. 
Buck,  100  Ga.  187. 

Illinois.  —  Oakford  v.  Dunlap,  63  111.  App. 
498. 

Iowa.  —  Dunn  v.  Wolf,  81  Iowa  688;  Doug- 
lass v.  Hannah,  81  Iotva  469;  Baxter  v.  Myers, 
{Iowa  1891)  47  N.  W.  Rep.  879. 

Kansas.  —  Wing  v.  Miller,  40  Kan.  511; 
Bush  v.  Collins,  35  Kan.  535;  Martin  v.  Mar- 
shall, 54  Kan.  147. 

Louisiana.  —  Chaffe  v.  Gill,  43  La.  Ann. 
1054. 

Maine.  —  Wise  v.  Tripp,  13  Me.  9. 

Missouri.  —  Pierson  v.  Slifer,  52  Mo.  App. 
273;  Sellers  v.  Bailey,  29  Mo.  App.  174;  Stew- 
art v.  Outhwaite,  141  Mo.  562. 

Nebraska.  —  Smith  v.  Logan,  52  Neb.  585; 
Beels  v.  Flynn,  28  Neb.  575. 

New  Jersey  —  Coleman  v.  Roff,  45  N.  J.  L. 
7;  Taylor  v.  Dawes,  (N.  J.  1888)  13  Atl.  Rep. 
593- 

New  York.  —  Keep  v.  Keep,  (Brooklyn  City 
Ct.  Gen.  T.)  7  Abb.  N.  Cas.  (N.  Y.)  240;  Jack- 
son v.  Andrews,  7  Wend.  (N.  Y.)  152,  22  Am. 
Dec.  574;  Roeber  v.  Bowe,  26  Hun  (N.  Y.) 
554;  New  York  Ice  Co.  v.  Cousins,  23  N.  Y. 
App.  Div.  560;  Vilas  Nat.  Bank  v.  Newton,  25 
N.  Y.  App.  Div.  62;  Fullerton  v.  Viall,  (Ct. 
App.)  42  How.  Pr.  (N.  Y.)  294. 

North  Carolina.  —  Eigenbrun  v.  Smith,  98 
N.  Car.  207. 
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North  Dakota.  —  Fluegel  v.  Henschel,  7  N. 
Dak.  276. 

Tennessee.  —  Boils  v.  Boils,  1  Coldw.  (Tenn.) 
284;  Farnsworth  v.  Bell,  5  Sneed  (Tenn.)  531. 

Texas.  —  Humphries  v.  Freeman,  22  Tex. 
45;  Weisiger  v.  Chisholm,  22  Tex.  670; 
Garahy  v.  Bayley,  25  Tex.  Supp.  294;  Blum  v. 
Simpson,  71  Tex.  628. 

West  Virginia.  —  Livesay  v.  Beard,  22  W. 
Va.  585. 

Wisconsin.  —  Hamlin  v.  Wright,  26  Wis.  50. 

Kentucky  Rule.  —  The  fact  that  a  purchaser 
of  property  is  apprised  of  the  intention  of  the 
vendor  to  hinder,  delay,  or  defraud  his  credit- 
ors is  not  conclusive  evidence  of  the  same 
intention  on  the  part  of  the  purchaser;  but  is 
a  circumstance  to  be  left  to  the  jury,  that  they 
may  determine  the  intention  of  the  purchaser 
in  making  the  purchase.  Brown  v.  Smith,  7 
B.  Mon.  (Ky.)  361. 

When  Knowledge  Will  Not  Invalidate  Sale.  — 
If  one  is  so  connected  with  the  properly  of  an- 
other, and  the  business  in  which  it  is  to  be 
used,  that  he  honestly  supposes  it  necessary 
for  the  preservation  of  his  business  interests 
to  purchase  it,  and  he  does  purchase  it  for  a 
full  consideration  for  that  reason,  and  with  no 
intent  to  aid  the  seller  in  defrauding  his  cred- 
itors, the  sale  will  be  valid  notwithstanding 
the  purchaser  knows  that  the  object  of  the 
seller  in  making  the  sale  is  to  defraud  his 
creditors.    Root  v.  Reynolds,  32  Vt.  139. 

The  Mere  Suspicion  that  a  vendor  is  actuated 
by  a  fraudulent  motive  is  not  equivalent  to 
knowledge.  Wilson  v.  Welsh,  41  Fed.  Rep. 
570;  Tuteur  v.  Chase,  66  Miss.  476,  14  Am.  St. 
Rep.  577. 

Belief.  —  But  it  seems  to  be  otherwise  where 
the  purchaser  really  believes  the  vendor's  in- 
tent to  be  fraudulent.  Fitzpatrick  v.  Hanson, 
55  Minn.  195. 

4.  Knowledge  of  Agent.  —  Morris  v.  Ltndauer, 
54  Fed.  Rep.  23;  O'Connell  v.  Kilpatrick,  64 
Md.  122;  Lund  v.  Equitable  L.  Assur.  Soc,  31 
N.  J.  Eq.  355. 

But  the  Fact  that  the  Note-broker  Who  Sold 
the  Notes  knew  that  the  notes  and  the  deed  of 
trust  securing  them  were  executed  by  a  debtor 
to  cover  up  his  property  does  not  affect  with 
notice  a  bona  fide  purchaser  who  bought  on 
the  faith  of  the  record  title.  Fury  v.  Kempin, 
9  Mo.  App.  30,  affirmed  79  Mo.  477. 
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A  Deed  to  Several  Grantees  Jointly,  executed  by  the  grantor  with  intent  to  defraud 
his  creditors,  will  be  void  as  to  such  grantees  as  had  notice  of  the  fraud,  and 
may  stand  as  security  for  the  consideration  paid  by  those  who  purchased  in 
good  faith.1 

One  Who  Buys  Property  Pending  Suit  to  set  aside  as  fraudulent  the  conveyance 
under  which  the  vendor  immediately  derives  his  title,  and  with  knowledge  of 
such  proceedings,  will  not  be  protected  in  his  purchase  if  the  conveyance  be 
set  aside.* 

66.  Constructive  Notice.  —  The  knowledge  which  will  deprive  a  vendee  of 
protection  as  a  bona  fide  purchaser  need  not  be  actual,  but  may  be  construc- 
tive. It  is  constructive  notice  if  the  purchaser  has  knowledge  of  facts  such  as 
would  excite  the  suspicions  of  a  man  of  ordinary  prudence  and  experience  in 
business  transactions,  which  ought  to  have  put  him  upon  inquiry  as  to  the 
reasons  and  motives  of  the  vendor,  and  which,  if  followed  up  with  ordinary 
diligence,  would  have  led  to  the  discover)'  of  the  fraudulent  intent.3 


Each  Partner  Is  Chargeable  with  Knowledge  of 
Any  Fraudulent  Act  done  by  another  partner  in 
transacting  business  for  the  firm.  Patterson 
v.  Seaton,  70  Iowa  689. 

A  Corporation  Fraudulently  Organized  by  Three 
Persons  for  their  own  use  and  benefit,  and  to 
which  they  fraudulently  transferred  their  prop- 
erty for  the  purpose  of  defrauding  their  credit- 
ors, and  wherein  they  own  or  control  all  the 
stock,  cannot,  in  due  regard  to  the  principles 
of  equity,  be  regarded  as  an  innocent  pur- 
chaser of  that  property  for  value.  Clark  v. 
Walter  T.  Bradley  Coal,  etc.,  Co.,  6  App. 
Cas.  (D.  C.)  437.  See  also  In  >e  Sweet,  (R.  I. 
1898)  40  Atl.  Rep.  502. 

A  Corporation  Buying  Property  for  Full  Value 
of  Its  General  Manager  is  not  chargeable  with 
constructive  notice  of  the  latter's  undisclosed 
purpose  to  hinder  and  delay  his  creditors. 
Clark  v.  Marshall,  62  N.  H.  498. 

Attorney  Chargeable  with  Notice.  —  A  sued 
his  guardian,  B,  and  recovered  judgment. 
Pending  the  suit,  B  sold  and  conveyed  to  his 
attorney,  C,  who  was  managing  the  suit  for 
him,  all  the  property  which  he  owned.  C,  as 
a  consideration,  conveyed  10  B's  wife  a  tract 
of  land  in  another  state.  In  an  action  by  A 
to  set  aside  the  conveyance  to  C  as  fraudu- 
lent, it  was  held  that  C  was  chargeable  with 
notice  of  A's  intent.  Summers  r.  Taylor,  80 
Kv.  429.  See  also  the  title  Attorney  and 
Client,  vol.  3,  p.  338. 

Knowledge  by  the  Mortgagee's  Attorney  of  the 
fraudulent  intent  of  the  mortgagor  renders  the 
mortgage  void.  Wells  v.  McMahon,  3  Wash. 
Ter.  532. 

The  Fact  that  the  Purchaser  of  a  Stock  of  Goods 
Was  a  Clerk  in  the  employ  of  the  vendor  does 
not  charge  him,  as  a  matter  of  law,  with  notice 
of  the  latter's  fraud.  Jones  v.  Dunbar,  52 
Neb.  151. 

Knowledge  of  Grantee's  Husband.  —  Where  a 
wife  purchases  for  value  and  in  good  faith, 
she  will  not  be  chargeable  with  constructive 
notice  of  the  grantor's  fraudulent  intent, 
though  her  husband  participated  in  the  fraud, 
if  he  was  not  her  agent.  Bruen  v.  Dunn,  87 
Iowa  483. 

It  is  otherwise  where  the  husband  acts  as 
the  agent  of  the  wife.  Jeffery  v.  J.  W.  Butler 
Paper  Co.,  37  111.  App.  96;  Sommers  v.  Cot- 
tentin,  26  N.  V.  App.  Div.  241. 


1.  Robert  Graves  Co.  v.  McDade,  108  Ala. 
420;  Livesay  v.  Beard,  22  W.  Va.  586. 

2.  Purchase  with  Knowledge  of  Pending  Suit. 
—  Henry  v.  Harrell,  57  Ark.  569;  Savage  v. 
Hazard,  11  Neb.  323;  Jackson  v.  Andrews,  7 
Wend.  (N.  Y.)  152,  22  Am.  Dec.  574;  Hamlin 
v.  Wright,  26  Wis.  50. 

The  grantee  of  a  fraudulent  purchaser,  who 
had  been  present  in  court  on  the  trial  of  an 
action  in  which  his  grantor  was  a  party,  and 
had  heard  evidence  proving  his  grantor's  title 
to  be  fraudulent,  was  held  to  have  such  notice 
of  the  fraud,  that  his  deed  might  be  avoided 
for  that  cause.    Wise  v.  Tripp,  13  Me.  9. 

3.  Constructive  Notice  —  England.  —  Whit- 
bread  7>.  Jordan,  1  Y.  &  C.  Exch.  328. 

United  States.  —  Singer  v.  Jacobs,  3  McCrary 
(U.  S.)  638;  Schulenburg  v.  Kabureck,  2  Dill. 
(U.  S.)  132;  Bartles  v.  Gibson,  17  Fed.  Rep. 
293;  Brittain  v.  Crowther,  54  Fed.  Rep.  295; 
Wilson  v.  Prewett,  3  Woods  (U.  S.)  641; 
Walker  v.  Collins,  4  U.  S.  App.  406;  Shauer 
-•.  Alterton,  151  U.  S.  607;  Chattanooga,  etc., 
R.  Co.  v.  Evans,  66  Fed.  Rep.  809. 

Alabama.  —  Lehman  v.  Kelly,  68  Ala.  192; 
Shealy  v.  Edwards,  75  Ala.  411;  Smith  v. 
Kaufman,  100  Ala.  408. 

Arkansas. —  Ringgold  v.  Waggoner,  14  Aik. 
69;  Dyer  v.  Taylor,  50  Ark.  314. 

California.  —  Salisbury  -•.  Burr,  114  Cal.  451. 

Connecticut.  —  Peters  v.  Goodrich,  3  Conn. 

I5°- 

Georgia.  —  Nicol  v.  Crittenden,  55  Ga.  497. 

Illinois.  —  Cowlings.  Estes,  15  111.  App.  255, 
Comstock-Castle  Stove  Co.  v.  Baldwin,  169  111. 
636;  Mason  v.  School  Trustees,  11  111.  App. 
454- 

-Indian  Territory.  —  Dorrance  v.  McAlester. 
(Indian  Ter.  1898)45  S.  W.  Rep.  141. 

Iowa.  —  Gordon  v.  Worthley,  48  Iowa  429; 
Garnet  v.  Simmons,  103  Iowa  163. 

Kansas.  —  Kurtz  v.  Miller,  26  Kan.  314; 
McDonald  v.  Gaunt,  30  Kan.  693;  Bush  v.  Col- 
lins, 35  Kan.  535;  Phillips  v.  Reitz,  16  Kan. 
396;  Kansas  Pac.  R.  Co.  v.  Couse,  17  Kan. 
571;  Dolan  v.  Van  Demark,  35  Kan.  305; 
Roberts  v.  Radcliff,  35  Kan.  502;  Burke  v. 
Johnson,  37  Kan.  345;  Dodson  v.  Cooper,  37 
Kan.  352:  Gollober  v.  Martin,  33  Kan.  252; 
Meibergen  v.  Smith,  45  Kan.  405;  Richolson 
v.  Freeman,  56  Kan.  463;  Haskett  v.  Auhl,  3 
Kan.  App.  744. 
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Knowledge  of  Vendor's  Embarrassment  or  Insolvency.  —  But  the  mere:  knowledge  of 
the  purchaser  that  the  vendor  is  in  failing  circumstances  or  insolvent,  or  that 
there  are  suits  pending  against  him,  is  not  in  itself  sufficient  to  put  the  pur- 
chaser upon  inquiry.1 

Title  by  Voluntary  Conveyance.  —  So  the  mere  fact  that  a  purchaser  from  one 
who  claims  title  under  a  conveyance  has  notice  that  it  was  not  founded  upon 


Maryland.  —  Smith  v.  Pauison,  84  Md.  341. 

Michigan. — Hough  v.  Dickinson,  58  Mich. 
89;  Bedford  v.  Penny,  58  Mich.  424. 

Mississippi.  —  Pope  v.  Andrews,  Smed.  &  M. 
Ch.  (Miss.)  135;  Farmers'  Bank  v.  Douglass, 
11  Smed.  &  M.  (Miss.)  548. 

Nebraska.  —  Lane  7'.  Starkey,  15  Neb.  285; 
Bollman  v.  Lucas,  22  Neb.  796. 

Nevada.  —  Greenwell  v.  Nash,  13  Nev.  286. 

New  Hampshire.  — Janvrin  z.  Janvrin,  60  N. 
H.  169. 

New  Jersey.  —  Green  v.  Tantum.  19  N.  J.  Lq. 
105;  Atwood  v.  Impson,  20  N.  J.  Eq.  150;  New 
York  F.  Ins.  Co.  v.  Tooker,  35  N.  j.  Eq.  408; 
Moore  v.  Williamson,  44  N.  J.  Eq.  496. 

North  Dakota.  —  Fluegel  v.  Hensche!,  7  N. 
Dak.  276. 

Oklahoma.  —  Kansas  Moline  Plow  Co.  v. 
Sherman,  3  Okla.  204. 

Tennessee.  —  Levins  v.  Peeples  Grocery  Co., 
(Tenn.  Ch.  1896)  38  S.  W.  Rep.  733. 

Texas.  —  Briscoe  v.  Bronaugh,  1  Tex.  326, 
46  Am.  Dec.  108;  Mills  v.  Howeth,  19  Tex. 
257,  70  Am.  Dec.  331 ;  Humphries  v.  Freeman, 
22  Tex.  45;  Traylor  v.  Tovvnsend,  61  Tex.  144; 
Blum  v.  Simpson,  66  Tex.  84;  Ullman  v.  Cren- 
shaw, (Tex.  1891)  16S.  W.  Rep.  1012;  Scheuber 
v.  Wheeler,  (Tex.  App.  1891)  15  S.  W.  Rep. 
503- 

Virginia.  — Ferguson  v.  Daughtrey,  94  Va. 
308. 

Wisconsin.  —  Hopkins  v.  Langton,  30  Wis. 
379;  Hooser  v.  Hunt,  65  Wis.  71;  Davids. 
Birchard,  53  Wis.  495;  Avery  v.  Johann,  27 
Wis.  251;  Rindskopf  v.  Myers,  87  Wis.  80. 

Inadequacy  of  Price.  —  When  the  price  at 
which  properly  is  offered  for  sale  by  a  debtor 
is  so  low  as  to  have  excited  the  suspicions  of  a 
man  of  ordinary  intelligence  and  experience, 
the  purchaser  will  be  held  to  have  received 
constructive  notice  of  the  seller's  fraudulent 
intent.  Adler-Goldman  Commission  Co.  v. 
Hathcock,  55  Ark.  579;  Allen  v.  Stingel,  95 
Mich.  195;  Pollock  v.  Butler,  (Miss.  1898)  23  So. 
Rep.  577;  Ross  v.  Caywood,  16  N.  Y.  App. 
Div.  591;  Yerby  v.  Martin,  (Tex.  Civ.  App. 
1897)  38  S.  W.  Rep.  541;  Blum  v.  Simpson,  66 
Tex.  84. 

For  a  Full  Consideration  of  the  Doctrine  of  Con- 
structive Notice  see  the  title  Notice. 

Under  the  Texas  Statute  Notice  of  the  Fraudu- 
lent Intent  Is  Required,  but  a  purchaser  is 
charged  with  notice  of  every  fact  he  could 
have  ascertained  by  diligent  use  of  the  knowl- 
edge he  actually  possessed.  Traylor  v.  Towns- 
end,  61  Tex.  144.  See  also  Houston,  etc., 
R.  Co.  v.  Shirley,  89  Tex.  95. 

Under  the  New  York  Statute  actual  notice 
must  be  had  of  the  fraudulent  intent  or  knowl- 
edge of  circumstances  which  are  equivalent  to 
such  notice.  Circumstances  to  put  the  pur- 
chaser on  inquiry  where  full  value  has  been 
paid  are  not  sufficient.  Stearns  v.  Gage,  79 
N.  Y.  102;  Parker  v.  Conner,  93  N.  Y.  118,  45 


Am.  Rep.  178;  Farley  :•.  Carpenter,  27  Hun 
(N.  Y.)  3511;  Pohalski  v.  Ertheiler,  (Supm.  Ct. 
App.  T.)i8  Misc.  (N.  Y.)33.  The  earlier  cases 
in  New  York  seem  to  conform  to  the  doctrine 
of  constructive  notice.  Williamson  v  Brown. 
15  N.  Y.  354;  Baker  v.  Bliss,  39  N.  Y.  70; 
Acer  v.  Westcott,  46  N.  Y.  384,  7  Am.  Rep. 
355- 

Upon  the  Oregon  Statute,  which  is  a  copy  of 
the  New  York  statute  above  quoted,  a  similar 
construction  has  been  placed.  Coolidge  v. 
Heneky,  11  Oregon  327. 

1.  Knowledge  of  Vendor's  Embarrassment  of  In- 
solvency—  Alabama. — Simmons  v.  Shelton. 
112  Ala.  284,  57  Am.  St.  Rep.  39. 

Arkansas.  —  Riggan  v.  Wolf,  53  Ark.  537. 
Connecticut. — Sisson  v.  Roath,  30  Conn.  15. 
Illinois.  —  Mathews    v.  Reinhardt,  149  111. 
635- 

Indiana.  —  Leasure  v.  Coburn,  57  Ind. 
274. 

Iowa.  —  H  ughes  v.  Monty,  24  Iowa  499;  Dar- 
land  v.  Rosencrans,  56  Iowa  122. 

Kansas.  —  Baughman  v.  Penn,  33  Kan.  504; 
Mannen  v.  Stebbins,  1  Kan.  App.  26r. 

Kentucky.  —  Wood  v.  Elliott,  (Ky.  1888)  7  S. 
W.  Rep.  624;  Taylor  v.  Eubanks,  3  A  K. 
Marsh.  (Ky.)  239. 

Missouri.  —  Durkee  v.  Chambers,  57  Mo.  575. 
Neiu  Jersey.  —  Atwood  v.  Impson,  20  N.  J. 
Eq.  151. 

New  York.  —  Loeschigk  v.  Bridge,  42  N.  Y. 
421;  Ruhl  v.  Phillips,  48  N.  Y.  125.  8  Am.  Rep. 
522;  Beals  v.  Guernsey,  8  Johns.  (N.  Y.)  446, 
5  Am.  Dec.  348. 

North  Carolina.  —  Cannon  v.  Young,  89  N. 
Car.  264. 

Pennsylvania.  —  Piatt  v.  McQuown,  20  Pa. 
Co.  Ct.  401. 

Texas.  —  Jacobs  v.  Totty,  76  Tex.  343; 
Armstrong  Co.  v.  Elbert,  14  Tex.  Civ.  App. 
141 ;  B.  C.  Evans  Co.  v.  Reeves,  6  Tex.  Civ. 
App.  254. 

Wisconsin.  —  Erdall  z.  Atwood,  79  Wis.  1. 
But  the  sale  by  a  debtor,  apparently  insolv- 
ent, of  his  personal  property,  after  the  issuing 
of  an  execution  against  him,  to  one  who  had 
notice  that  the  execution  was  in  the  hands  of 
the  sheriff,  is  void,  as  against  the  creditors  of 
the  vendor,  not  only  as  fraudulent  in  law,  but 
also  as  a  fraud  in  fact.  Reinheimer  v.  Hem- 
ingway, 35  Pa.  St.  432. 

In  Missouri  the  same  doctrine  prevails,  and 
in  order  to  avoid  a  sale  the  vendee  must  know 
or  believe  that  the  vendor  intended  to  defraud 
his  creditors.  State  v.  Merritt,  70  Mo.  275; 
Van  Raalte  v.  Harrington,  101  Mo.  610;  State 
v.  Mason,  112  Mo.  374,  34  Am.  St.  Rep.  390. 

Knowledge  of  Pending  Suits.  —  The  fact  that 
the  vendee  knew  at  the  time  of  the  convey- 
ance that  a  suit  was  pending  against  the 
debtor  to  recover  judgment  for  a  debt  is  not 
of  itself  proof  of  fraudulent  intent.  Stewart 
v.  English,  6  Ind.  176. 
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a  pecuniary  consideration  is  not  sufficient  to  make  it  his  duty  at  his  peril  to 
inquire  whether  the  title  of  his  grantor  is  not  fraudulent.  On  the  contrary,  he 
has  a  right  to  act  on  the  legal  presumption  that  such  a  deed  of  gift  or  volun- 
tary settlement  was  honestly  made,  until  some  other  fact  is  brought  to  his 
knowledge  to  raise  a  suspicion  in  his  mind  that  the  conveyance  was  intended 
to  defraud  some  one.1 

(3)  The  Consideration  —  (a)  Must  Be  Valuable.  —  The  consideration,  the  pay- 
ment of  which  will  constitute  one  a  bona  fide  purchaser,  must  be  valuable.2 
Although  many  of  the  statutes  against  fraudulent  conveyances  in  describing 
the  interests  which  shall  be  protected  use  the  term  "  good  consideration," 
this  has  uniformly  been  construed  to  mean  a  valuable  one.3 

What  Constitutes  a  Valuable  Consideration  has  been  adequately  treated  in  another 
portion  of  this  work,  and  the  discussion  need  not  be  repeated  here.4 

'  (b)  Must  Be  Adequate.  —  The  consideration  must  not  only  be  valuable,  but  it 
ought  also  to  be  adequate,  for  although  a  court  of  law  cannot  set  aside  a  con- 
veyance for  inadequacy  of  consideration  unless  the  inequality  is  so  great  as  to 
constitute  proof  of  fraud,5  yet  the  jurisdiction  of  equity  is  more  flexible,  and 
whenever  there  is  any  manifest  disparity  between  the  value  of  the  property 
conveyed  and  the  price  paid,  a  court  of  chancery  will  protect  the  interest  of 
the  creditor  only  to  the  extent  of  his  payment  and  hold  the  conveyance  volun- 
tary in  respect  to  the  remainder.6 


1.  Voluntary  Deed  Presumed  Valid.  —  Yardley 

v.  Torr,  67  Fed.  Rep.  857;  Frazer  v.  Western, 
1  Barb.  Ch.  (N.  Y.)  220;  Sparrow  v.  Chesley, 
19  Me.  79;  Walker  v.  Cady,  106  Mich.  21. 

Contra.  —  New  England  L.  &  T.  Co.  v. 
Avery,  (Tex.  Civ.  App.  1897)  41  S.  W.  Rep. 
673. 

2.  Hicks  v.  Stone,  13  Minn.  434. 

3.  "  Good  "  Construed  as  Valuable  Consideration. 

—  T  wyne's  Case,  3  Coke  80,  Moo.  638;  Taylor 
v.  jones,  2  Atk.  600;  Killough  v.  Steele,  1 
Stew.  &  P.  (Ala.)  262;  Glenn  v.  Randall,  2 
Md.  Ch.  221;  Thomson  v.  Dougherty,  12  S.  & 
R.  (Pa.)  448. 

4.  See  the  title  Consideration,  vol.  6,  pp. 
667.  703- 

Marriage  Is  a  Valuable  Consideration ;  and  if 

the  grantee  of  a  vol  untary  deed  gains  credit  by 
the  conveyance,  and  a  person  is  induced  to 
marry  her  on  account  of  the  provisions  made 
for  her  in  the  deed,  such  conveyance,  on  the 
marriage,  ceases  to  be  voluntary,  and  becomes 
good  against  a  subsequent  bona  fide  purchaser 
for  a  valuable  consideration.  Verplank  v. 
Sterry,  12  Johns.  (N.  Y.)  536,  7  Am.  Dec.  348. 
See  also  Magniac  v.  Thompson,  1  Baldw.  (U. 
S.)  344,  7  Pet.  (U.  S.)  348;  State  ;•.  Osborn,  143 
Ind.  671;  Wood  v.  Read,  131  Mo.  553;  Bum- 
gardner  v.  Harris,  92  Va.  188;  Pierce  v.  Har- 
rington, 58  Vt.  649;  Boggess  v.  Richards,  39 
W.  Va.  567,  45  Am.  St.  Rep.  938. 

But  where  a  father  has  executed  to  his  son 
a  voluntary  deed,  which  is  fraudulent  as 
against  creditors  or  subsequent  purchasers, 
the  marriage  of  the  son,  after  its  execution 
and  before  it  is  avoided,  will  not  give  it  valid- 
ity. Stokes  v.  Jones,  18  Ala.  734.  See  also 
Lionberger  v.  Baker,  88  Mo.  447. 

As  to  marriage  as  a  valuable  consideration 
for  antenuptial  settlements  when  the  rights  of 
creditors  are  involved,  see  the  titles  Consider- 
ation, vol.  6,  p.  725;  Marriage  Settle- 
ments. 

The  Release  by  a  Married  Woman  of  Her  In- 
choate Right  of  Dower  in  her  husband's  lands 


may  constitute  a  valuable  consideration  for  the 
execution  of  a  deed  by  him  to  her.  U.  S. 
Bank  v.  Lee,  13  Pet.  (U.  S.)  107;  Smith  v. 
Seiberling,  35  Fed.  Rep.  677;  Keel  v.  Larkin, 
83  Ala.  142,  3  Am.  St.  Rep.  702;  Gordon  v. 
Tweedy,  71  Ala.  202;  Payne  v.  Miller,  103  111. 
442;  Citizens  Bank  v.  Bolen,  121  Ind.  301  ; 
Darling  v.  Hanks,  (Ky.  1897)  42  S.  W.  Rep. 
1 130;  Peaslee  v.  Collier,  83  Mich.  549;  David 
Adler,  etc..  Clothing  Co.  v.  Hellman,  55  Neb. 
266;  Rundlett  v.  Ladd,  59  N.  H.  15;  Keagy  v. 
Trout,  85  Va.  390;  Ficklin  v.  Rtxey,  89  Va. 
832,  37  Am.  St.  Rep.  891;  Glascock  v.  Bran- 
don. 35  W.  Va.  87.  Contra,  Le  Saulnier  v. 
Krueger,  85  Wis.  214.  See  also  the  titles  Con- 
sideration, vol.  6,  p.  732;  Dower,  vol.  10, 
p.  143,  note. 

Yet  such  a  contract  must  be  reasonable  and 
free  from  fraud  in  order  to  be  sustained  in 
equity,  and  should  be  especially  scrutinized, 
when  made  to  a  wife  by  a  husband  who  is  in- 
solvent or  in  failing  circumstances.  Quarles 
v.  Lacy,  4  Munf.  (Va.)  251;  Burwell  v.  Lums- 
den,  24  Gratl.  (Va.)  443,  18  Am.  Rep.  648. 

There  can  be  no  doubt  that  a  widow,  with 
respect  to  a  devise  made  to  her  in  lieu  of 
dower,  is  to  be  considered  as  a  purchaser  with 
a  fair  consideration ;  but  if  the  provision  made 
for  the  wife  by  the  will  is  fraudulent,  in  being 
greater  than  her  common-law  rights,  and 
therefore  unjust  and  injurious  to  creditors, 
to  the  extent  of  such  excess  her  title  would 
not  prevail  against  the  claims  of  creditors. 
Chew  v.  Farmers  Bank,  2  Md.  Ch.  231. 

5.  See  supra,  this  title.  Rights  and  Obligations 
of  Debtors  in  Respect  to  Their  Property  —  Rights 
as  Owner —  To  Dispose  of  Tangible  Property  — 
For  a  Present  Consideration.  Also  the  title 
Consideration,  vol.  6,  p.  694. 

6.  Conveyances  upon  Inadequate  Consideratioa 
Held  to  Be  Partially  Voluntary  —  England.  — 
Peacock  v.  Evans,  16  Ves.  Jr.  514. 

United  States.  —  Clements  v.  Moore,  6  Wall. 
(U.  S.)  299;  Bates  v.  McConnell,  31  Fed.  Rep. 
588;  Wright  v.  Stanard,  2  Brock.  (U.  S.)  311. 
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(o)  Must  Have  Been  Paid  Before  Notice.  —  To  constitute  a  person  a  bona  fide  pur- 
chaser, the  purchase  money  must  also  have  been  paid  before  notice  was 
received.1  If  one  purchases  property  on  credit  and  secures  the  purchase 
money,  and  at  any  time  before  he  actually  pays  the  money  has  notice  of  the 
vendor's  fraud,  he  is  not  a  bona  fide  purchaser.2 

Notice  After  Payment  of  Part  of  Purchase  Money.  —  If  the  purchaser  has  paid  a  part 
of  the  purchase  money  before  notice  of  the  fraud,  he  will  be  protected  in 
equity  to  the  extent  of  those  payments,3  but  not  for  any  payments  made 
thereafter.4 


Alabama.  —  Fairfield  Packing  Co.  v.  Ken- 
tucky Jean  Clothing  Co.,  no  Ala.  536. 

Florida.  —  Loring  v.  Dunning,  16  Fla.  119. 

Iowa.  —  Strong  v.  Lawrence,  58  Iowa  55; 
Stamy  v.  Laning,  58  Iowa  662;  Lyon  v.  Had- 
dock, 5Q  Iowa  682. 

Kentucky.  —  Short  v.  Tinsley,  1  Met.  (Ky.) 
307,  71  Am.  Dec.  482;  Garvey  v.  Moore,  (Ky. 
1891)  15  S.  W.  Rep.  136. 

Maryland.  —  Bullett  v.  Worthington,  3  Md. 
Ch.  99. 

Massachusetts.  —  Thomas  v.  Beals,  154 
Mass.  51. 

Michigan.  —  Herschfeldt  v.  George,  6  Mich. 
456. 

Missouri.  —  Wells  v.  Thomas,  10  Mo.  237. 

New  York.  —  Boyd  v.  Duniap,  1  Johns.  Ch. 
(N.  Y.)  478;  Hamilton  Nat.  Bank  v.  Halsted, 
56  Hun  (N.  Y.)  530. 

Pennsylvania. — Jaroslawski  v,  Simon,  3 
Brews.  (Pa.)  37. 

South  Carolina.  —  M'Meekin  v.  Edmonds,  I 
Hill  Eq.  (S.  Car.)  288,  26  Am.  Dec.  203;  An- 
derson v.  Fuller,  McMull.  Eq.  (S.  Car.)  27. 

Tennessee.  —  Alley  v.  Connell,  3  Head  (Tenn.) 
578;  Hartfield  v.  Simmons,  12  Heisk.  (Tenn.) 
253- 

Vermont.  —  Foster  z:  Foster.  56  Vt.  540. 
Virginia.  —  Sutherlin    v.    March,    75  Va. 
223. 

Wisconsin,  r—  Appleton  First  Nat.  Bank  v. 
Bertschy,  52  Wis.  438. 

And  see  infra,  this  title.  Voluntary  Convey- 
ances —  Definition. 

A  father  conveyed  to  his  son  land  worth  up- 
wards of  twenty  thousand  dollars.  The  deed 
professed  to  be  for  the  moneyed  consideration 
of  twelve  thousand  dollars,  but  only  five  thou- 
sand dollars  was  in  fact  paid  in  money  by  the 
son.  It  was  held  that  this  was  a  voluntary 
conveyance  to  the  extent  of  the  excess  of  the 
value  of  the  land  over  five  thousand  dollars. 
Buliett  z-  Worthington,  3  Md.  Ch.  99. 

1.  The  Purchase  Money  Must  Have  Been  Paid 
Before  Notice.  —  Dixon  v.  Hill,  5  Mich.  404; 
Marsh  v.  Armstrong,  20  Minn.  81,  18  Am. 
ReP-  355;  Paul  v.  Fulton,  25  Mo.  156;  Digby 
v.  Jones,  67  Mo.  104;  Arnholt  v.  Hartwig,  73 
Mo.  485;  Bolton  v.  Jacks,  6  Robt.  (N.  Y.)  166; 
Christie  v.  Bishop,  1  Barb.  Ch.  (N.  Y.)  105. 
See  also  Wormley  v.  Wormley,  8  Wheat.  (U. 
S.)  449. 

A  Mere  Verbal  Promise  to  Pay  is  not  sufficient 
to  protect  the  title  of  the  purchaser  as  against 
an  attaching  creditor  of  the  seller.  Dixon  v. 
Hill,  5  Mich.  404. 

Payment  by  Check.  —  If  a  purchaser  who  has 
given  a  check  for  the  purchase  money,  and  has 
instructed  his  banker  to  withhold  payment 
until  further  orders,  directs  the  banker  to  pay 
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the  check  after  learning  lhat  the  vendor's 
creditors  have  attacked  the  transaction  for 
fraud,  he  is  not  entitled  to  be  considered  a 
bona  fide  purchaser.  Arnholt  v.  Hart  wig,  73 
Mo.  485. 

Otherwise,  if  the  check,  with  regard  to 
which  no  instructions  had  been  given,  has 
been  negotiated  for  value  before  the  purchaser 
had  notice  of  the  fiaud  in  the  transaction. 
Pribe  v.  Glenn,  31  Mo.  App.  215. 

The  Payment  of  a  Purchase  Money  Note  after 
the  maker  has  received  notice  that  the  sale  was 
made  in  fraud  of  the  vendor's  creditors  will 
not  be  protected  where  the  note  has  been  in- 
dorsed to  the  third  person  for  collection 
merely.    Work  v.  Coverdale,  47  Kan.  307. 

But  the  purchaser  who  has  given  negotiable 
notes  for  the  purchase  money  has  been  held 
not  to  be  affected  by  notice  subsequently  ob- 
tained of  the  seller's  fraud,  though  the  notes 
have  not  passed  beyond  the  control  of  the 
seller  and  himself,  it  not  appearing  that  he 
alone  could  control  the  notes  without  the  co- 
operation of  the  seller.  Nicol  v.  Crittenden, 
55  Ga.  497. 

2.  When  Security  Has  Been  Given  for  Payments. 

—  Hardingham  v.  Nicholls,  3  Atk.  304;  Powell 
v.  Jeffries,  5  111.  387;  Parkinson  v.  Hanna,  7 
Blackf.  (Ind.)  400;  Rhodes  v.  Green,  36  Ind. 
7;  Anderson  v.  Hubble,  93  Ind.  570,  47  Am. 
Rep.  394;  Hunsinger  v.  Hofer,  no  Ind.  390; 
Jackson  v.  Cadwell,  iCow.(N.  Y.)622;  Rogers 
v.  Hall,  4  Watts  (Pa.)  359. 

Where  the  fraudulent  donee  of  a  tract  of 
land  made  a  deed  of  trust  of  the  same,  to 
secure  a  debt  to  a  third  person,  under  which 
the  land  was  sold  for  a  valuable  consideration 
and  without  notice  of  the  fraud,  for  which  the 
purchaser  gave  his  bond  to  the  creditor  and 
took  the  trustee's  deed,  it  was  held  that  his 
coming  to  a  knowledge  of  the  fraud  after  such 
sale,  and  before  such  bond  was  collected  from 
him,  would  not  affect  his  title.  Newlin  v. 
Osborne,  6  Jones  L.  (51  N.  Car.)  128,  72  Am. 
Dec.  566. 

3.  Purchaser  Protected  to  Extent  of  Payments 
Made  Before  Notice.  —  Florence  Sewing  Mach. 
Co.  v.  Zeigler,  58  Ala.  221 ;  Bush  v.  Collins,  35 
Kan.  535;  Hediick  v.  Strauss,  42  Neb.  485; 
Stinson  v.  Racer,  3  Ohio  Dec.  421;  Cleveland 
v.  Butts,  13  Tex.  Civ.  App.  272;  Prignon  v. 
Daussat,  4  Wash.  199,  31  Am.  St.  Rep.  914. 

4.  Purchaser  Not  Protected  as  to  Payments 
Made  After  Notice.  —  Thames  v.  Rem'bert,  63. 
Ala.  561;  Simmons?/.  Shelton,  112  Ala.  284, 
57  Am.  St.  Rep.  39;  Massie  v.  Enyart,  32  Ark. 
251 ;  Colquitt  v.  Thomas,  8  Ga.  258;  Rhodes 
v  Green,  36  Ind.  7;  Keyser  v.  Angle,  40  N.  J. 
Eq.  4S1;  Fluegel  v.  Henschel,  7  N.  Dak.  276; 
Hamlin  v.  Wright,  26  Wis.  50. 
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(d)  Application  of  Purchase  Money  —  When  Purchaser  Is  Without  Knowledge  of  Seller's 

Insolvency.  —  One  who  buys  property  in  good  faith,  for  a  fair  price,  and  without 
knowledge  of  the  seller's  insolvency,  is  under  no  obligation  to  see  that  the 
money  paid  by  him  is  applied  to  the  discharge  of  the  seller's  debts.1 

When  Purchaser  Has  Knowledge  of  Seller's  Insolvency.  —  But  it  has  been  held  that  if 
the  purchaser  has  knowledge  of  the  seller's  insolvency,  and  has  reasonable 
ground  to  suspect  that  he  will  not  apply  the  purchase  money  to  the  payment 
of  his  creditors,  the  purchaser,  if  he  would  protect  himself,  must  see  to  it 
that  the  purchase  money  is  actually  applied,  so  far  as  necessary,  to  the  dis- 
charge of  the  vendor's  debts.2 

2.  Right  of  Creditor  to  Accept  Payment  or  Security  —  a.  From  the  Fraudu- 
lent DEBTOR —  (i)  In  General — -Right  to  Accept  Payment.  —  The  right  of  the 
creditor  to  accept  a  conveyance  of  property  from  his  debtor  in  payment  of  his 
debt  follows  as  a  necessary  consequence  from  the  right  of  the  debtor  to  make 
such  conveyance.3  Unless  restrained  by  statute,  a  creditor  may  in  good 
faith  take  the  property  of  his  debtor  at  a  fair  valuation  in  payment  of  an 
honest  debt,  and  the  fact  that  the  payment  of  his  debt  in  this  manner  absorbs 
the  entire  property  of  the  debtor,  leaving  nothing  out  of  which  other  creditors 
may  satisfy  their  claims,  is  no  evidence  of  bad  faith  on  the  part  of  the  creditor 
and  does  not  taint  the  transaction  with  fraud.4 


1.  Tillman  v.  Heller,  (Tex.  1890)  14  S.  W. 
Rep.  271.  See  also  Hiner  v.  Hawkins,  59  Ark. 
303;  Kuhn  v.  Weil,  73  Mo  213;  Levins  v. 
Peeples  Grocery  Co.,  (Tenn.  Ch.  1896)  38  S.  W. 
Rep.  733;  Ligon  v.  Tilman,  (Tex.  Civ.  App. 
1897)  43  S.  W.  Rep.  1069. 

2.  Avery  v.  Johann,  27  Wis.  246.  See  also 
Ward  v.  Wofford,  (Tex.  Civ.  App.  1894)  26  S. 
W.  Rep.  321 ;  Proetzel  v.  Buck  Stove,  etc.,  Co., 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  1110; 
Proetzel  v.  Witte  Hardware  Co.,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  mi. 

3.  See  supra,  this  title,  Rights  and  Obligations 
of  Debtors  in  Respect  to  Their  Property —  Rights 
as  Ownei  To  Pay  or  Secure  Antecedent  Debt. 

4.  Right  of  Creditor  to  Accept  Payment  —  Ala- 
bama. —  Jefferson  County  Sav.  Bank  v.  Eborn, 
84  Ala.  529;  Wood  v.  Moore,  84  Ala.  253;  Mor- 
rison v.  Morris,  85  Ala.  196;  National  Bank  of 
Republic  v.  Dickinson,  107  Ala.  265;  Cook  v. 
Thornton,  109  Ala.  523;  Meyer  v.  Sulzbacher, 
76  Ala.  120;  Hodges  v.  Coleman,  76  Ala.  103; 
Bates  v.  Vandiver,  102  Ala.  249;  Goetter  v. 
Norman,  107  Ala.  585. 

Arkansas.  —  Rice  v.  Wood,  61  Ark.  442; 
Wood  r/.  Keith,  60  Ark.  425. 

California.  —  Walden  v.  Murdock,  23  Cal. 
540,  83  Am.  Dec.  135;  Ross  v.  Sedgwick,  6g 
Cal.  247:  Dana  z>.  Stanford,  10  Cal.  27S. 

Illinois. —Gray  v.  St.  John,  35  111.  222; 
Locke  v.  Duncan,  47  111.  App.  no;  Hessing 
v.  McCloskey,  37  III.  341;  Hatch  v.  Jordon,  74 
111.  414;  Schroeder  v.  Walsh,  120  111.  404; 
Stainbrook  v.  Duncan,  45  Hi.  App.  344;  Chap- 
man v.  Windmiller,  29  111.  App.  393;  Frey  v. 
Harrison,  29  III.  App.  243;  Kiehn  v.  Bestor, 
30  111.  App.  458;  Windmiller  Chapman,  139 
III.  163;  Wilson  v.  Fawkner.  38  III.  App.  438; 
Kuhlenbeck  v.  Hotz,  53  111.  App.  675. 

Iowa. — Carson  v.  Byers,  67  Iowa  606; 
Rockford  Boot,  etc.,  Mfg.  Co.  v.  Mastin,  75 
Iowa  112;  Stroff  v.  Swafford,  81  Iowa  695. 

Kansas.  —  Schram  v.  Taylor,  51  Kan.  547; 
Davis  v.  McCarthy,  52  Kan.  116;  Hasie  v. 
Connor,  53  Kan.  713. 

Kentucky.  —  Ford  v.  Williams,   3  B.  lion. 


(Ky.)  550;  Worland  v.  Kimberlin,  6  B.  Mon. 
(Ky.)  608,  44  Am.  Dec.  785;  Brown  v.  Foiee, 
7  B.  Mon.  (Ky.)  357,  46  Am.  Dec.  519;  Ken- 
dall  v.  Hughes,  7  B.  Mon.  (Ky.)  368;  Young  v. 
Stallings,  5  B.  Mon.  (Ky.)  307. 

Massachusetts.  —  Giddings  v.  Sears,  115 
Mass.  505;  Banfield  v.  Whipple,  14  Allen 
(Mass.)  13;  Carr  v.  Briggs,  156  Mass.  78. 

Mississippi.  —  Hirsch  v.  Richardson,  65  Miss. 
227. 

Missouri.  —  State  v.  Mason,  112  Mo.  374,  24 
Mo.  App.  321,34  Am.  St.  Rep.  390;  Schroeder 
v.  Mason,  25  Mo.  App.  190;  Frank  v.  Curtis, 
58  Mo.  App.  349;  Shelley  v.  Boothe,  73  Mo.  74, 
39  Am.  Rep.  4S1;  Sexton  v.  Anderson,  95  Mo. 
373;  Chouteau  v.  Sherman,  11  Mo.  386;  Ten- 
nent-Stribling  Shoe  Co.  v.  Rudy,  53  Mo.  App. 
196;  Sammons  v.  O'Neill,  60  Mo.  App.  530.  I 
Mo.  App.  Rep.  205;  Russell  v.  Letton,  56  Mo. 
App.  541- 

ATebraska.  —  El  wood  v.  May,  24  Neb.  373. 

New  York.  —  Dudley  v.  Danforth,  61  N.  Y. 
626;  Brett  v.  Catlin,  47  Barb.  (N.  Y.)  404;  Sing 
Sing  First  Nat.  Bank  v.  Hamilton,  (Supm.  Ct. 
Gen.  T.)  27  N.  Y.  Supp.  1029. 

Pennsylvania.  —  Hopkins  v.  Beebe,  26  Pa. 
St.  85;  Magee  v.  Raiguel,  64  Pa.  St.  no; 
Clemens  v.  Davis,  7  Pa.  St.  263. 

Tennessee.  —  Marvville  Bank  v.  Thornton, 
(Tenn.  Ch.  1895)  35'S.  VV.  Rep.  565. 

Texas.  —  Greenleve  v.  Blum,  59  Tex.  124; 
Edwards  :•.  Dickson,  66  Tex.  613;  Smith  v. 
Whitfield.  67  Tex.  124;  Owens  v.  Clark,  78 
Tex.  547;  Jacobs  Totty,  76  Tex.  348;  Lewy 
v.  Fischl,  65  Tex.  320;  Ellis  v.  Valentine,  65 
Tex.  548;  P.  J.  Peters  Saddlery,  etc..  Co.  t. 
Schoelkopf,  71  Tex.  422;  Allen  v.  Carpenter, 
66  Tex.  140;  Reynolds  Weinman,  (Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  33;  Scarborough  v. 
Hilliaid,  (Tex.  Civ.  App.  1894)  28  S.  W.  Rep. 
231. 

West  Virginia.  —  Knight  <•.  Capito,  23  W. 
Va.  639. 

IVisconsin.  —  Gleason  v.  Day,  9  Wis.  49S. 
It  has  been  said,  however,  that  such  a  con- 
veyance is  always  regarded  with  a  degree  of 
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Eight  to  Accept  Security.  —  For  stronger  reasons,  a  creditor  may  accept  security 
for  his  claim,  and  in  the  absence  of  statute  his  right  to  do  so  is  not  affected  by 
the  debtor's  insolvency  or  his  knowledge  of  it,  or  the  fact  that  by  securing 
himself  he  defeats  another.  He  is  not  bound  to  protect  other  creditors;  if  he 
merely  obtains  what  is  due  him  there  cannot  be  said  to  be  fraud  in  the 
transaction. 1 

(2)  Knozvledge  of  Debtor  s  Intent.  —  Although  a  creditor  who  obtains  from 
an  insolvent  debtor  an  assignment  of  property  in  payment  of  or  as  security  for 
his  debt  may  know  that  his  debtor  is  acting  with  the  design  of  delaying  and 
defrauding  other  creditors,  he  will  not  lose  his  preference  by  reason  of  such 
knowledge,  if  he  takes  the  assignment  in  good  faith,  and  without  any  view  of 
aiding  in  the  consummation  of  the  purpose,  further  than  necessarily  results 
from  securing  a  preference  to  himself.* 


suspicion,  and  if  accompanied  by  any  of  the 
usual  badges  of  fraud,  it  will  become  neces- 
sary for  the  grantee  to  prove  the  fairness  of  the 
transaction.    Knight  v.  Capito,  23  W.  Va.  639. 

But  it  has  been  held  that  if  the  consideration 
is  adequate  and  no  benefit  is  reserved  to 
the  grantor,  the  conveyance  is  lavvful,  as 
against  the  other  creditors,  regardless  of  the 
motives  of  the  parties  to  the  conveyance  or  of 
badges  of  fraud  in  the  transaction.  Pollock  v. 
Meyer,  96  Ala.  172.  See  also  National  Bank 
of  Republic  v.  Dickinson,  107  Ala.  265. 

Goods  Sold  Must  Be  Identified.  —  A  verbal  con- 
tract of  sale  in  consideration  of  a  pre-existing 
debt  will  not  protect  the  purchaser  unless  the 
goods  are  completely  identified.  Windmuel- 
ler  v.  Van  Home,  44  111.  App.  143. 

An  Accommodation  Indorser  may,  in  considera- 
tion that  he  assume  the  liability,  and  in  order 
to  protect  himself  on  his  indorsement,  buy 
goods  of  his  principal,  even  though  in  failing 
circumstances,  and  he  will  be  regarded  as  a 
creditor  of  his  principal  and  not  as  a  mere 
purchaser  of  the  goods  sold.  State  v.  Mason. 
96  Mo.  559.  See  also  the  title  Accommodation 
Paper,  vol.  1,  p.  372. 

1.  Bight  of  Creditor  to  Accept  Security —  United 
States.  —  Davis  v.  Schwartz,  155  U.  S.  631; 
Moline  Wagon  Co.  v.  Rummell,  14  Fed.  Rep. 
155;  Fechheimer  v.  Sloman,  33  Fed.  Rep.  787. 

Alabama. — Cromelin  v.  McCauley,  67  Ala. 
542;  Pollock  v.  Meyer,  96  Ala.  172;  Howell 
v.  Carden,  99  Ala.  100;  Cooper  v.  Berney  Nat. 
Bank.  99  Ala.  119. 

California.  — Wheaton  v.  Neville,  19  Cal.  41. 

Illinois.  —  Young  v.  Clapp,  147  111.  176. 

Indiana.  —  Straight  v.  Roberts,  126  Ind.  383. 

Iowa.  —  Carson  v.  Byers,  67  Iowa  606. 

Kansas.  —  Bliss  v.  Couch,  46  Kan.  400; 
Abilene  First  Nat.  Bank  v.  Naill,  52  Kan.  211; 
Hadley  v.  Adsit,  3  Kan.  App.  122. 

Kentucky. — Copenheaver  Huffaker,  6  B. 
Mon.  (Ky.)  18;  Worland  v.  Kimberlin,  6  B. 
Mon.  (Ky.)  608,  44  Am.  Dec.  785;  Kennard  v. 
Adams,  n  B.  Mon.  (Ky.)  102. 

Massachusetts. — Giddings  v.  Sears,  115 
Mass.  505;  Carr  v.  Driggs,  156  Mass.  78.  See 
also  Rice  v.  Bancroft,  11  Pick.  (Mass.)  472. 

Michigan.  —  Olmstead  v.  Mattison,  45  Mich. 
617;  National  Bank  v.  Ironwood  First  Nat. 
Bank,  100  Mich.  485;  Ferris  v.  McQueen,  94 
Mich.  367. 

Mississippi .  —  Agricultural  Bank  v.  Dorsey, 
Freem.  (Miss.)  338. 
Missouri.  —  Alberger  v.  White,  117  Mo.  347. 


Nebraska.  —  Denver  First  Nat.  Bank  v. 
Lowrey,  36  Neb.  290. 

New  Jersey.  —  Folk  v.  Fonda,  (N.  J.  1894)  29 
Atl.  Rep.  676;  Decker  v.  Wilson,  45  N.  J.  Eq. 

772. 

New  York.  —  Nicholson  v.  Leavitt,  4  Sandf. 
(N.  Y.)  252;  Murphy  v.  Briggs,  89  N.  Y.  446; 
Billings  v.  Billings,  31  Hun  (N.  Y.)  65;  Kelley 
v.  Sprague,  58  Hun  (N.  Y.)  611,  13  N.  Y. 
Supp.  64;  Seymour  v.  Wilson,  19  N.  Y.  417. 

North  Carolina.  —  Nadal  v.  Britton,  112  N. 
Car.  188. 

Oregon. — Sabin  v.  Columbia  Fuel  Co.,  25 
Oregon  15,  42  Am.  St.  Rep.  756;  Marquam  v. 
Sengfelder,  24  Oregon  2;  Currie  v.  Bowman, 
25  Oregon  364. 

Pennsylvania.  —  Covanhovan  v.  Hart,  21 
Pa.  St.  495,  60  Am.  Dec.  57;  Werner  v.  Zier- 
fuss,  162  Pa.  St.  360;  Clemens  v.  Davis,  7  Pa. 
St.  263. 

Texas.  —  Frazer  v.  Thatcher,  49  Tex.  26; 
Rider  v.  Hunt,  6  Tex.  Civ.  App.  238;  Iglehart 
v.  Willis,  58  Tex.  306;  Lewis  v.  Alexander, 
(Tex.  Civ.  App.  1895)  31  S.  W.  Rep.  414. 

Washington.  —  Langert  v.  David,  14  Wash. 
389;  Commercial  Bank  7;.  Chilberg,i4  Wash.  47. 

Wisconsin.  —  Bannister  v.  Phelps,  81  Wis. 
256;  Gleason  v.  Day,  g  Wis.  498. 

Where  a  Creditor,  Knowing  that  Another  Cred- 
itor Has  Taken  a  Deed  of  Trust,  but  which  is  not 
registered,  takes  another  deed  of  trust  on  the 
same  property,  to  secure  his  own  debt,  and 
procures  it  to  be  first  registered,  this  is  no 
fraud  against  any  person,  at  least  at  law; 
more  especially  it  is  not  a  fraud  against  those 
who  do  not  claim  under  the  creditor  secured 
by  the  first  deed.  Burgin  v.  Burgin,  1  Ired. 
L.  (23  N.  Car.)  453. 

2.  Creditor's  Knowledge  of  Debtor's  Fraudulent 
Intent  Immaterial  —  Alabama.  —  Hodges 
Coleman,  76  Ala.  103;  Meyer  v.  Sulzbacher, 
76  Ala.  120;  Carter  v.  Coleman,  84  Ala.  256; 
Bates  v.  Vandiver,  102  Ala.  249;  Goetter  v. 
Norman,  107  Ala.  585;  Stover  v.  Herrington, 
7  Ala.  142,  41  Am.  Dec.  86;  Cromelin  v.  Mc- 
Cauley, 67  Ala.  542. 

Arkansas.  —  Rice  v.  Wood,  61  Ark.  442; 
Wallace  v.  Bernheim,  63  Ark.  108;  Christian 
v.  Greenwood,  23  Ark.  258,  79  Am.  Dec. 
104. 

Illinois.  —  Gray  v.  St.  John,  35  111.  222; 
Stainbrook  v.  Duncan,  45  111.  App.  344;  An- 
derson v.  Warner,  5  111.  App.  416;  Hessing  v. 
McCloskey,  37  111.  341;  Hatch  v.  Jordon,  74 
111.  414;  Schroeder  v.  Walsh,  120  111.  404;  Oak- 
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(3)  Actual  Participation  in  Fraudulent  Design.  —  If,  however,  it  appears 
from  the  circumstances  attending  the  transaction  that  the  preferred  creditor 
was  not  acting  with  the  sole  purpose  of  securing  the  payment  of  his  own  debt, 
but  also  from  a  desire  to  aid  the  debtor  in  defeating  other  creditors,  or  in 
covering  up  his  property,  or  in  giving  him  a  secret  interest  therein,  or  in  lock- 
ing it  up  in  any  way  for  the  debtor's  own  use  and  benefit,  the  creditor  will 
not  be  protected,  but  the  transaction  will  be  declared  fraudulent.1 


lord  v.  Dunlap,  63  111.  App.  498;  Wickler  v. 
People,  68  111.  App.  282, 

Iowa.  —  Kohn  v.  Clement,  58  Iowa  589. 

Kansas.  —  Hasie  v.  Connor,  53  Kan.  713. 

Kentucky.  —  Ford  v.  Williams,  3  B.  Mon. 
(Ky.)  550;  Copenheaver  v.  Huffaker,  6  B. 
Mon.  (Ky.)  18;  Worland  v.  Kimberlin,  6  B. 
Mon.  (Ky.)  608,  44  Am.  Dec.  785;  Brown  v. 
Foree,  7  B.  Mon.  (Ky.)  357,  46  Am.  Dec.  519; 
Kendall  v.  Hughes,  7  B.  Mon.  (Ky.)  368. 

Maine.  —  Hartshorn  v.  Eames,  31  Me.  93. 

Massachusetts.  —  Harrison  v.  Phillips  Acad- 
emy, 12  Mass.  456;  Foster  v.  Hall,  12  Pick. 
(Mass.)  89,  22  Am  Dec.  400;  Bridge  v.  Eggles- 
ton,  14  Mass.  250;  Johnson  v.  Johnson,  3  Met. 
(Mass.)  63. 

Minnesota.  —  Butler  v.  White,  25  Minn.  432. 
Mississippi.  —  Hirsch     v.     Richardson,  65 
Miss.  227. 

Missouri.  —  Shelley  v.  Booth,  73  Mo.  74,  39 
Am.  Rep.  48t;  Hard  v.  Foster,  98  Mo.  297; 
Sexton  v.  Anderson,  95  Mo.  373;  State  v. 
Mason,  112  Mo.  374,  34  Am.  St.  Rep.  390;  Al- 
berger  v.  White,  117  Mo.  347;  Sammons  v. 
O'Neill,  60  Mo.  App.  530,  1  Mo.  App.  Rep.  205; 
Frank  v.  Curtis,  58  Mo.  App.  349;  Morgan  v. 
Wood,  38  Mo.  App.  255;  Deering  v.  Collins, 
38  Mo.  App.  73;  Mapes  v.  Burns,  72  Mo.  App. 
411;  Albert  v.  Besel,  88  Mo.  150;  Holmes  v. 
Braidwood,  82  Mo.  610. 

Nebraska. — Jones  v.  Loree,  37  Neb.  816; 
Grosshan  v.  Gold,  49  Neb.  599;  Sunday  Creek 
Coal  Co.  v.  Burnham,  52  Neb.  364. 

New  Jersey.  —  Demarest  v.  Terhune,  18  N. 
J.  Eq.  45. 

New  York.  —  Dudley  v.  Danforth,  61  N.  Y. 
626;  Brett  v.  Cailin,  47  Barb.  (N.  Y.)  404; 
Billings  v.  Billings,  31  Hun  (N.  Y.)6s;  Sey- 
mour v.  Wilson,  19  N.  Y.  417;  Hyde  v.  Bloom- 
ingdale,  (Supm.  Ct.  Spec.  T.)  23  Misc.  (N.  Y.) 
728. 

Ohio.  —  Walker  v.  Walker,  6  Ohio  Dec.  355, 
4  Ohio  N.  P.  324. 

Oregon.  —  Sabin  v.  Columbia  Fuel  Co.,  25 
Oregon  15,  42  Am.  St.  Rep.  756. 

Pennsylvania.  —  Covanhovan  v.  Hart,  21  Pa. 
St.  495,  60  Am.  Dec.  57,  Black,  C.  J.;  Agnew, 
J.,  in  Bear's  Estate,  60  Pa.  St.  430;  Mitchell, 
J.,  in  Werner  v.  Zierfuss  162  Pa.  St.  360. 

Texas.  —  Iglehart  v.  Willis,  58  Tex.  306; 
Edwards  v.  Dickson,  66  Tex.  613;  Smith  v. 
Whitfield,  67  Tex.  124;  Stayton,  J.,  in  Haas 
v.  Kraus,  86  Tex.  687;  Simon  v.  Ash,  1  Tex. 
Civ.  App.  202;  Baldwin  v.  Peet,  22  Tex.  710, 
75  Am.  Dec.  806;  Rock  Island  Plow  Co.  v. 
Hill,  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep.  242; 
Wood  v.  Castlebury,  (Tex.  Civ.  App.  1896)  34 
S.  W.  Rep.  653;  Head  v.  Bracht,  (Tex.  Civ. 
App.  1897)  40  S.  W.  Rep.  630;  Lewy  v.  Fischl, 
65  Tex.  311.  Compare  Louisiana  Sugar  Re- 
fining Co.  v.  Harrison,  9  Tex.  Civ.  App.  141. 

Wisconsin.  —  Bleiler  v.  Moore,  94  Wis.  385; 
H.  B.  Claflin  Co.  v.  Grashorn,  99  Wis.  356; 


Koch  v.  Peters,  97  Wis.  492;  Carey  v.  Dyer,  97 
Wis.  554. 

Contra. —  Wolf  v.  Arthur,  118  N.  Car.  890. 
It  may  be  laid  down  as  a  general  rule  that 
to  impeach  the  payment  or  securing  of  an 
actual  debt  there  should  be  evidence  tending 
to  show  either,  first,  some  other  advantage  or 
benefit  to  the  debtor  beyond  the  discharge  of 
his  obligation;  or,  secondly,  some  other 
benefit  to  the  creditor  beyond  mere  payment 
of  his  debt;  or,  lastly,  some  injury  to  the 
other  creditors  beyond  mere  postponement  to 
the  debt  preferred.  Werner  v.  Zierfuss,  162 
Pa.  St.  360. 

When  Preferred  Creditor  Is  Without  Notice.  — 

For  stronger  reasons,  when  the  preferred 
creditor  is  without  notice  of  any  fraudulent 
intent  on  the  part  of  his  debtor,  the  convey- 
ance is  valid.  Kellogg  v.  Root,  23  Fed.  Rep. 
525;  Kohn  v.  Clement,  58  Iowa  589;  Hedman 
v.  Anderson,  6  Neb.  392;  Hall  v.  Arnold,  15 
Barb.  (N.  Y.)  599;  White  v.  Sterging,  11  Tex. 
Civ.  App.  553. 

1.  Actual  Participation  in  Fraudulent  Design  — 
United  States.  —  Smith  v.  Schwed,  9  Fed.  Rep. 
483;  Rindskopf  v.  Vaughan,40  Fed.  Rep.  394, 
Fechheimer  v.  Sloman,  33  Fed.  Rep.  787. 

Alabama.  —  H.  B.  Claflin  Co.  v.  Rodenberg, 
101  Ala.  213. 

Georgia.  —  Hightower  v.  Mustian,  8  Ga.  506. 
Illinois.  —  Ley  v.  Reitz,  25  111.  App.  615;. 
Spear  v.  Joyce,  27  111.  App.  456;  Young  v. 
Clapp,  147  111.  176. 

Indiana.  —  Hoffman  v.  Henderson,  145  Ind. 
613. 

Iowa.  —  Bixby  v.  Carskaddon,  55  Iowa  533; 
Bussard  v.  Bullett,  95  Iowa  736;  Bryant  v. 
Fink,  75  Iowa  516;  Richards  v.  Schreiber,  98 
Iowa  427. 

Kansas.  —  Schram  v.  Taylor,  51  Kan.  547. 
Massachusetts.  — Crowninshield  v.  Kittridge, 
7  Met.  (Mass.)  520. 

Mississippi.  —  Brister  v.  Moore,  (Miss.  1895) 
16  So.  Rep.  596. 

Missouri.  —  Shelley  v.  Boothe,  73  Mo.  74,  39. 
Am.  Rep.  481;  Frank  v.  Curtis,  58  Mo.  App. 
349;  Martin  v.  Estes,  132  Mo.  402;  McKinney 
v.  Wade,  43  Mo.  App.  152;  Meyberg  v.  Jacobs, 
40  Mo.  App.  128;  Martin  z.  Estes,  132  Mo. 
402;  Farwell  v.  Meyer,  67  Mo.  App.  566. 
Nebraska.  —  Landauer  v.  Mack,  43  Neb.  430. 
North  Carolina.  —  Hodges  v.  Lassiter,  96  N. 
Car.  351. 

South  Carolina.  —  Bird  v.  Aitken,  Rice  Eq. 
(S.  Car.)  73;  Smith  v.  Henry,  1  Hill  L.  (S. 
Car.)  16. 

Texas.  —  McKinnon  v.  Reliance  Lumber 
Co.,  63  Tex.  30;  Nixon  v.  Symonds,  2  Tex. 
Civ.  App.  629. 

Virginia.  —  Garland  v.  Rives,  4  Rand.  (Va.) 
282,  15  Am.  Dec.  756. 

A  Benefit  Secured  to  the  Debtor  constitutes 
fraud  on  the  other  creditors  and  avoids  the 
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Conveyance  to  Two  Creditors.  —  But  where  property  is  assigned  by  a  debtor  to 
two  persons  by  one  instrument,  to  "  hold  to  them  respectively  in  the  propor- 
tions which  the  debts  due  to  them  respectively  bear  to  each  other,"  and  the 
assignment  is  proved  to  be  fraudulent  and  void  as  to  one  of  the  assignees,  it 
is  nevertheless  valid  in  respect  to  the  other  who  is  innocent  of  the  fraud  ;  their 
interest  in  the  fund  being  several,  though  if  the  instrument  were  valid  in  the 
whole  they  would  take  as  tenants  in  common.1 

Trust  Deed  to  Several  Creditors.  —  So  a  trust  deed  executed  with  a  fraudulent 
intent  will  be  void  as  to  one  or  more  beneficiaries  who  participated  in  the 
fraud,  and  valid  as  to  the  others  who  accepted  it  in  good  faith.2 

b.  From  the  Fraudulent  Grantee.  —  Not  only  may  a  bona  fide 
creditor  accept  a  conveyance  of  property  from  his  debtor,  but  also  from  one 
to  whom  the  debtor  has  fraudulently  conveyed  it.  If  the  fraudulent  grantee 
with  the  consent  of  his  grantor,  and  probably  without  his  consent,  makes 
such  an  application  of  the  property,  the  preferred  creditor  thereby  derives  an 
advantage  which  will  not  be  revoked,  although  the  fraudulent  conveyance 
may  subsequently  be  set  aside  at  the  suit  of  other  creditors.3 

Accepting  Mortgage  from  Fraudulent  Grantee.  —  So  if  a  creditor  receives  a  mortgage 
from  the  fraudulent  grantee  upon  the  property  fraudulently  conveyed,  to 
secure  a  debt  of  the  grantor,  the  rights  of  the  mortgagee  are  superior  to  those 
of  creditors  who  may  afterwards  have  the  conveyance  set  aside.4 


transfer.  Frank  v.  Curtis,  58  Mo.  App.  349; 
Smith  v.  Henry,  1  Hill  L.  (S.  Car.)  16.;  Bird 
v.  Aitken,  Rice  Eq.  (S.  Car.)  73. 

Where  one  of  the  purposes  of  a  mortgagor 
and  mortgagee  is  to  deter  the  mortgagor's 
creditors  from  attaching  the  mortgaged  prop 
erty,  the  mortgage  is  wholly  void  as  to  those 
creditors,  although  the  principal  purpose  of 
the  parties  is  to  secure  a  bona  fide  debt  of  the 
mortgagor.  Crowninshield  v.  Kittridge,  7 
Met.  (Mass.)  520. 

Assisting  the  Debtor  to  Remove  His  Property  to 
another  j urisdiction  in  consideration  of  a  con- 
fession of  judgment  is  fraudulent.  Pettus  v. 
Smith,  4  Rich.  Eq.  (S.  Car.)  197. 

A  Collateral  Purpose  of  Forcing  a  Compromise 
on  Other  Creditors  renders  a  security  to  one 
creditor  voidable.  Bunn  v.  Ahl,  29  Pa.  St. 
387,  72  Am.  Dec.  639. 

Misrepresentations  by  One  Creditor  to  Another, 
leading  the  latter  to  delay  in  enforcing  his 
claim,  avoids  a  subsequent  conveyance  by  the 
debtor  to  the  former.  McKinnon  v.  Reliance 
Lumber  Co.,  63  Tex.  30. 

1.  Prince  v.  Shepard,  9  Pick.  (Mass.)  176. 
See  also  Crawford  v.  Neal,  144  U.  S.  585;  Ander- 
son v.  Hooks,  9  Ala.  704;  Green  v.  Branch 
Bank,  33  Ala.  643;  Regan  v.  Wolf,  53  Ark. 
537;  Kock  v.  Bostwick,  113  Mich.  302;  Com- 
mercial Bank  v.  Bolton,  20  N.  Y.  App.  Div.  70; 
Bumgardener  v.  Harris,  92  Va.  188,  53  Am.  St. 
Rep.  902. 

2.  Conveyance  Void  as  to  One  Cestui  Que  Trust 
Valid  as  to  Another  —  England.  —  Est  wick  v. 
Caillaud,  5  T.  R.  420. 

United  States.  — Tefft  v.  Stern,  73  Fed.  Rep. 

Indiana.  —  Morgan  v.  Worden,  145  Ind.  600. 
Missouri.  —  Woodson   v.  Carson,  135  Mo. 
521. 

Pennsylvania.  —  Matter  of  Brad  way,  I  Ashm. 
(Pa.)  212. 

Tennessee.  —  Troustine    v.    Lask,    4  Baxt. 
(Tenn.)  164;  Jones  v.  Cullen,  100  Tenn.  1. 
Texas.  —  Kraus  v.  Haas,  6  Tex.  Civ.  App. 


665;  Sullivan  v.  Thurmond,  (Tex.  Civ.  App. 
1898)45  S.  W.  Rep.  393;  Linz  v.  Atchison,  14 
Tex.  Civ.  App.  647;  Rider  v.  Hunt,  6  Tex. 
Civ.  App.  238;  Sonnentheil  v.  Texas  Guaranty, 
etc.,  Co.  10  Tex.  Civ.  App.  274. 

West  Virginia.  —  Cohn  v.  Ward,  36  W.  Va. 
516;  Zell  Guano  Co.  v.  Heatherly.  38  W.  Va. 
409. 

3.  Right  of  Creditor  to  Accept  Conveyance  from 
Fraudulent  Grantee. —  Dolan  v.  Van  Demark, 
35  Kan.  304;  Boyd  v.  Brown,  17  Pick.  (Mass.) 
453;  Butler  v.  White,  25  Minn.  432;  Murphy 
v.  Moore,  23  Hun  (N.  Y.)  95;  Webb  v.  Brown, 
3  Ohio  St.  246;  Stark  v.  Ward,  3  Pa.  St.  328. 
Compare  Waggoner  v.  Cooley,  17  111.  245. 

Although  a  conveyance  may  be  voidable  for 
fraud  as  against  creditors,  yet  if  by  agreement 
between  a  creditor  and  fraudulent  grantee  a 
portion  of  the  property  so  conveyed  is  applied 
to  pay  the  debt  of  such  creditor,  the  convey- 
ance will  be  held  good  to  that  extent,  because 
the  property  would  then  have  received  the 
same  direction  and  application  which  the  law 
would  give  to  it  upon  declaring  the  deed  void. 
Agricultural  Bank  v.  Dorsey,  Freem.  (Miss.) 
338. 

A,  the  owner  of  a  vessel,  being  in  embar- 
rassed circumstances,  gave  a  bill  of  sale  of 
her  to  C,  without  any  consideration,  in  order 
to  prevent  her  from  being  attached  by  his 
creditors;  and  C,  with  the  consent  of  A,  con- 
veyed the  vessel  to  B,  one  of  such  creditors. 
It  was  held  that  the  title  of  B  was  valid  as 
against  the  other  creditors  of  A,  it  being  too 
late  for  them,  after  the  conveyance  to  B,  to 
avoid  the  bill  of  sale  from  A  to  C.  Boyd  v. 
Brown,  17  Pick.  (Mass.)  453. 

4.  Accepting  Mortgage  from  Fraudulent 
Grantee.  —  Petingale  v.  Barker,  2r  D.  C.  156,- 
Beam  v.  Bennett,  51  Mich.  148;  Brooks  v. 
Wilson,  53  Hun  (N.  Y.)  173;  Murphy  v.  Moore. 
23  Hun  (N.  Y.)  95;  Roger  Wheel  Co.  v.  Frost, 
13  Daly  (N.  Y.)  233. 

The  mortgagee  is  protected  by  the  statutory 
exception  in  favor  of  bona  fide  purchasers,  and 
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3.  Sale  Partly  for  Cash  and  Partly  in  Payment  of  Debt.  —  A  sale  to  a  creditor 

for  an  amount  in  excess  of  his  debt,  the  excess  being  paid  to  the  debtor  in 
cash,  places  the  creditor  in  the  position  of  a  purchaser,  and  the  sale  is  void  if 
he  has  actual  or  constructive  knowledge  of  the  debtor's  fraudulent  intent.1 
If,  on  the  other  hand,  he  has  no  such  knowledge,  the  transaction  will  be  upheld.2 
VI.  Voluntaey  Conveyances — 1.  Definition.  —  A  voluntary  conveyance 
is  one  made  without  any  valuable  consideration.3    It  is  not  necessarily  one 


although  the  conveyance  be  set  aside  in  an  ac- 
tion brought  by  other  creditors,  the  mortgage 
cannot  be  affected.  Murphy  v.  Briggs,  89  N. 
Y.  446.  See  also  Clinton  First  Nat.  Bank  v. 
Cummins,  39  N.  J.  Eq.  577. 

1.  Sales  Partly  for  Cash,  and  Partly  in  Payment 
of  Debt —  United  States.  —  Herman  v.  McKin- 
ney,  47  Fed.  Rep.  758. 

Alabama.  —  Levy  v.  Williams,  79  Ala.  171; 
Leinkauff      F  rankle,  80  Ala.  136. 

Arkansas. — Carl,  etc.,  Co.  v.  Beal,  etc., 
Co.,  64  Ark.  373. 

Illinois.  —  Dakford  v.  Dunlap,  63  111.  App. 
498. 

Kansas.  —  McDonald  v.  Gaunt,  30  Kan.  693; 
Davis  v.  McCarthy,  40  Kan.  18;  Lewis  v. 
Hughes,  49  Kan.  23. 

Kentucky.  —  Young  v.  Stallings,  5  B.  Mon. 
(Ky.)  307. 

Missouri. — ■  Smit  v.  Jacob  Straus  Saddlery 
Co.,  64  Mo.  App.  120,  2  Mo.  App.  Rep.  890; 
McVeagh  v.  Baxter,  82  Mo.  518;  Meyberg  v. 
Jacobs,  40  Mo.  App.  128;  State  v.  Durant,  53 
Mo.  App.  493;  State  v.  Excelsior  Distilling  Co., 
20  Mo.  App.  21. 

Texas.  —  Black  v.  Vaughan,  70  Tex.  47; 
Williams  v.  Moore,  6  Tex.  Civ.  App.  340. 

West  Virgitna.  —  Hart  v.  Sandy,  39  W.  Va. 
644. 

When  the  sale  is  bona  fide  and  for  a  fair 
valuation,  and  the  purchasing  creditor  agrees 
to  apply,  and  does  apply,  the  excess,  after 
satisfying  his  own  claim,  to  the  claim  of  an- 
other creditor,  the  transaction  is  valid.  Ran- 
kin v.  Vandiver,  78  Ala.  562.  See  also  Carter 
v.  Coleman,  84  Ala.  256;  Fargason  v.  Hall,  99 
Ala.  209. 

Fraud  in  One  Conveyance  Vitiating  Another.  — 

If  a  creditor  whose  debtor  is  about  to  suspend 
payment  takes  enough  goods  of  the  debtor  to 
pay  his  debt,  and  at  the  same  time  purchases 
of  him  an  additional  quantity  of  his  goods  for 
the  purpose  of  assisting  him  in  hindering,  de- 
laying, or  defrauding  his  other  creditors,  by 
converting  such  goods  into  money  and  keeping 
it  out  of  their  reach,  both  conveyances  are 
fraudulent;  the  transfer  which  is  fraudulent 
taints  and  avoids  the  transfer  which  would 
otherwise  be  good.  State  v.  Excelsior  Distill- 
ing Co.,  20  Mo.  App.  21. 

2.  When  Valid. —  Rankin  v.  Vandiver,  78 
Ala.  562;  Carter  v.  Coleman,  84  Ala.  256;  Gist 
v.  Barrow,  42  Ark.  521;  Hobbs  v.  Davis,  50 
Ga.  213;  Hanchett  v.  Goetz,  25  111.  App.  445; 
Darland  v.  Rosencrans,  56  Iowa  122;  Seiler  v. 
Walz,  (Ky.  1895)  29  S.  W.  Rep.  338;  Gumberg 
v.  Treusch,  110  Mich.  451;  St.  Louis  Coffin  Co. 
v.  Rubelman,  15  Mo.  App.  280;  Allen  v.  Car- 
penter, 66  Tex.  138. 

3.  Voluntary  Conveyance  Defined. —  Burrell's 
Law  Diet. 

When  Consideration  Is  Never  Paid.  —  Though 
a  conveyance  may  purport  to  have  been  made 


upon  consideration,  if  it  is  shown  that  the  con- 
sideration was  never  paid,  the  conveyance  will 
be  treated  as  a  voluntary  one.  Almond  v. 
Gairdner,  76  Ga.  699;  Lord  v.  Locke,  62  N.  H. 
566. 

A  conveyance  by  an  insolvent  debtor  of 
property  for  the  alleged  consideration  of 
the  surrender  of  six  notes  of  the  grantor  for  the 
sum  of  sixteen  thousand  dollars  payable  to  the 
grantee,  which  notes  are  in  fact  without  con- 
sideration, is  a  voluntary  conveyance,  and 
therefore  fraudulent  as  against  the  creditors 
of  the  grantor.  Neal  v.  Foster,  36  Fed.  Rep.  29. 

When  There  Is  No  Liability.  —  The  statute  for- 
bids a  director  of  a  bank  to  sign  as  a  surety 
the  bond  of  its  cashier,  therefore  his  obliga- 
tion to  indemnify  others  against  loss,  to  induce 
them  to  become  sureties,  is  void.  So,  too,  a 
mortgage  to  secure  the  performance  of  such 
an  obligation  is  invalid.  As  no  legal  liability 
on  the  part  of  the  director  is  created  by  his 
obligation,  a  conveyance  of  real  estate  by  him 
to  the  bank,  based  thereon,  and  to  make  good 
a  defalcation  of  the  cashier  which  had  oc- 
curred, is  without  legal  consideration  —  a 
gift,  fraudulent  in  law,  as  against  prior  credit- 
ors, unless  it  appears  he  has  sufficient  estate 
left  to  satisfy  the  claims  of  the  creditors.  Jose 
v.  Hewett,  50  Me.  248. 

When  an  agreement  pursuant  to  which  a 
conveyance  is  afterwards  made  does  not 
create  a  legal  obligation  to  convey,  the  convey- 
ance is  voluntary.  Mores  v.  Beebe,  82  Iowa 
421. 

Gifts  of  Money.  —  If  'one  person  advances 
money  to  another  under  circumstances  which 
show  that  there  was  no  expectation  on  the  part 
of  either  that  the  money  would  ever  be  repaid, 
the  latter  cannot  when  insolvent  convert  the 
gratuity  into  a  loan  and  convey  his  property 
in  discharge  of  it.  Younger  v.  Massey,  39  S. 
Car.  115.  See  also  Clay  v.  McCally,  4  Woods 
(U.  S.)  605. 

If  the  Circumstances  under  Which  a  Wife's 
Property  Is  Eeceived  by  Her  Husband  do  not 

create  the  relation  of  debtor  and  creditor  be- 
tween them,  his  conveyance  to  her,  subse- 
quertly  made  in  discharge  of  the  supposed 
debt,  will  be  deemed  voluntary. 

United  States.  —  Brittain  v.  Crowther,  54 
Fed.  Rep.  295. 

Alabama.  —  Jaffrey  v.  McGough,  83  Ala.  202. 

Florida. — American  Freehold  Land,  etc., 
Co.  v.  Maxwell,  39  Fla.  489. 

Illinois.  —  Dillman  v.  Nadelhoffer,  162  111. 
625;  Coale  v.  Moline  Plow  Co.,  134  111.  350; 
Wisconsin  Granite  Co.  v.  Gerrity,  144  111.  77: 
Maddox  v.  Epler,  48  111.  App.  265. 

Indiana.  —  Hoffman  v.  Henderson,  145  Ind. 
613. 

Iowa.  —  Porter  v.  Goble,  SS  Iowa  565 ;  Car- 
biener  v.  Montgomery.  97  Iowa6sg;  Iseminger 
v.  Criswell,  98  Iowa  382. 
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Definition. 


which  springs  from  the  spontaneous  impulse  of  the  donor.  The  term  "  volun- 
tary "  has  reference  to  the  gratuitousness  and  not  to  the  spontaneity  of  the 
act.  A  conveyance  if  made  without  valuable  consideration  will  be  termed 
voluntary,  although  the  donor  was  of  weak  intellect  and  the  moving  cause  was 
the  solicitation  of  the  donee.1 

The  Inadequacy  of  the  Consideration  does  not  in  a  court  of  law  affect  the  character 
of  the  conveyance.  This  depends  solely  upon  the  fact  whether  or  not  any- 
thing of  value,  however  trivial,  passed  between  the  parties.  Any  inadequacy 
between  the  value  of  the  thing  conveyed  and  the  price  is  only  material  as  an 
element  in  determining  the  intent.3 

Conveyances  Partly  Voluntary.  —  But  it  is  otherwise  in  a  court  of  chancery. 
When  the  consideration  is  inadequate,  equity,  in  the  absence  of  actual  fraud, 
will  regard  the  conveyance  as  having  been  made  with  a  design  on  the  part  of 
the  grantor  to  make  a  gift  to  the  grantee  of  the  difference  between  the  price 
paid  and  the  actual  value  of  the  property,  and  the  deed  will,  to  the  extent  of 
the  difference,  be  regarded  as  voluntary/* 


Kentucky.  — Garvey  v.  Moore,  (Ky.  1891)  15 
S.  W.  Rep.  136. 

Maryland.  —  Bayne  v.  State,  62  Md.  100. 

Michigan.  —  Felker  v.  Chubb,  go  Mich.  24; 
Sykes  v.  City  Sav.  Bank,  115  Mich.  321. 

Missouri. — Columbia  Sav.  Bank  v.  Winn, 
132  Mo.  80. 

New  Jersey.  —  Smock  v.  Jones,  (N.  J.  1887) 
11  Atl.  Rep.  497;  Taylor  v.  Dawes,  (N.J.  1888) 
13  Atl.  Rep.  593. 

New  York.  —  Clift  v.  Moses,  75  Hun  (N.  Y.) 
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South  Carolina.  —  Suber  v.  Chandler,  36  S. 
Car.  344. 

Tennessee. — Joiner  v.  Franklin,  12  Lea 
(Tenn.)  420. 

Virginia.  —  Rixey  v.  Deitrick,  85  Va.  42. 

West  Virginia.  — Clarke  v.  King,  34  W.  Va. 
631. 

Wisconsin.  —  Le  Saulnier  v.  Krueger,  85 
Wis.  214. 

See  also  Peirce  v.  Thompson,  17  Pick. 
(Mass.)  391. 

Payment  of  Interest  After  Surrender  of  Note.  — 
Upon  a  creditor's  bill,  brought  to  reach  the 
sum  of  five  hundred  dollars  in  the  hands  of 
the  judgment  debtor's  wife,  it  appeared  that 
the  wife  in  1859  received  a  thousand  dollars 
from  her  father's  estate,  which  she  then 
loaned  to  her  husband,  taking  his  note  there- 
for. In  1867  he  paid  her  the  thousand  dollars, 
and  she  thereupon  surrendered  the  note. 
After  the  note  had  been  given  up,  she  inquired 
about  the  payment  of  the  interest,  and  he 
promised  to  pay  it,  and  in  1882,  while  greatly 
in  debt,  he  mortgaged  the  only  land  he  owned, 
in  order  to  obtain  the  money.  It  was  held 
that  the  wife's  demand  was  not  a  good  con- 
sideration for  the  payment.  Watson  v.  Cum- 
mins, 40  N.  J.  Eq.  483. 

A  Deed  of  Marriage  Settlement  Made  After  Mar- 
riage, Based  upon  a  Parol  Contract  made  in  con- 
templation of  marriage,  cannot  be  sustained 
as  against  creditors  on  the  ground  of  the  valu- 
able consideration  having  intervened,  the  parol 
contract  being  void  by  the  statute  of  frauds. 
Smith  v.  Greer,  3  Humph.  (Tenn.)  118. 

When  Conveyance  Is  Not  Accepted  in  Discharge 
of  Debt.  —  A  conveyance  from  a  debtor  to  his 
creditor  will  be  voluntary  if  no  consideration 
in  paid,  and  there  is  no  agreement  that  the 


conveyance  should  discharge  the  debt.  Ames 
v.  Dorrah,  (Miss.  1898)  23  So.  Rep.  768; 
Crecelius  v.  Bierman,  72  Mo.  App.  355. 

Payment  of  Future  Services. —  A  conveyance 
made  in  consideration  of  services  to  be  ren- 
dered in  the  future  is  voluntary.  Ringgold  v. 
Leith,  73  111.  App.  656;  Swift  v.  Hart.  35  Hun 
(N.  Y.)  128;  Perry  v.  Hardison,  99  N.  Car.  21. 

Conveyance  for  Indemnity  When  Liability  Is 
Nominal.  —  A  deed  of  trust  executed  by  an  in- 
solvent debtor,  to  indemnify  the  sureties  on 
his  official  bond  as  executor  or  administrator 
against  thtir  liability  on  the  bond,  is  without 
consideration,  and  fraudulent  and  void  as 
against  creditors,  if,  at  the  time  of  its  execu- 
tion, their  liability  was  merely  nominal,  and, 
on  a  subsequent  final  settlement,  he  was  found 
to  be  not  indebted  to  the  estate,  and  was  dis- 
charged. Crawford  v.  Kirksey,  50  Ala.  590, 
55  Ala.  282,  28  Am.  Rep.  704.  See  also  Morse 
v.  Steinrod,  29  Neb.  108. 

1.  Cornish  v.  Clark,  L.  R.  14  Eq.  184. 

2.  Inadequacy  of  Consideration.  —  Washband 
v.  Washband,  27  Conn.  424;  Seward  v.  Jack- 
son, 8  Cow.  (N.  Y.)  430;  Shontz  v.  Brown,  27 
Pa.  St.  123;  Jackson  v.  Peek,  4  Wend.  (N.  Y.) 
300;  Dygert  v.  Remerschnider.  32  N.  Y.  629. 

A  Mortgage  of  Property  to  Secure  the  Debt  of 
Another  is  not  a  voluntary  conveyance  and 
therefore  is  not  fraudulent  per  se  as  against  the 
creditors  of  the  mortgagor.  Marden  v.  Bab- 
cock,  2  Met.  (Mass.)  99. 

Nominal  Consideration.  —  A  consideration  of 
five  shillings  recited  in  a  deed  of  trust  is 
merely  nominal  and  does  not  protect  it  against 
creditors  and  purchasers.  M'Kinley  v.  Combs, 
1  T.  B.  Mon.  (Ky.)  105. 

3.  Conveyances  Partly  Voluntary  —  England. 
—  Mathews  v.  Feaver,  1  Cox  Ch.  278;  Corbett 
v.  Radcliffe,  14  Moo.  P.  C.  121. 

United  States.  —  Wright  v.  Stanard,  2  Brock. 
(U.  S.)  311;  Hopkirk  v.  Randolph,  2  Brock. 
(U.  S.)  132. 

Connecticut.  —  Abbe  v.  Newton,  19  Conn.  20. 

Indiana.  —  Gable  v.  Columbus  Cigar  Co., 
140  Ind.  563;  Frankfort  First  Nat.  Bank  v. 
Smith,  149  Ind.  443. 

Iowa.  —  Keeder  v.  Murphy,  43  Iowa  413; 
Strong  -'.  Lawrence,  58  Iowa  55. 

Kansas.  —  Farlin  v.  Sook,  30  Kan.  401,  46 
Am.  Rep.  100. 
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FKA  UDULENT  SALES 


Existing  Creditor!. 


2.  Validity  as  Against  Existing  Creditors — a.  Conveyance  with  Actual 
Intent  to  Defraud.  —  If  a  voluntary  conveyance  is  made  by  a  debtor  with 
actual  intent  to  defraud  his  creditors,  it  is  void  as  to  them,  if  by  reason  of  the 
conveyance  they  are  afterwards  hindered  or  defeated  in  obtaining  satisfaction 
of  their  demands ; 1  and  this  although  the  debtor  at  the  time  of  the  conveyance 
may  have  retained  sufficient  property  to  meet  his  liabilities.2 

b.  Conveyance  Without  Actual  Intent  to  Defraud  —  (i)  In  Gen- 
eral. —  But  because  there  may  not  exist  any  definite  purpose  in  the  mind  of 
the  donor  to  defraud  his  creditors,  as  where  his  only  motive  is  to  confer  a 
benefit  upon  the  donee,  it  does  not  follow  that  his  voluntary  conveyance  is 
therefore  valid.  It  is  a  principle  of  law,  no  less  than  of  ethics,  that  a  man 
must  be  just  before  he  is  generous.3  In  the  estimate  of  conscience  no  one 
owns  more  than  what  remains  after  the  satisfaction  of  his  just  dues  to  others, 
and  every  donation  which  he  makes  is  of  the  property  of  his  creditors  if  \>y 
such  gifts  they  are  defeated.  His  innocence  of  an  evil  intention  in  making 
the  gift,  even  where  it  is  made  through  an  honest  mistake  as  to  his  financial 
condition,  while  it  may  free  him  from  the  accusation  of  moral  turpitude, 
cannot  give  validity  to  his  act.4  A  man  is  bound  to  know  his  circumstances 
and  the  just  demands  upon  him,  and  a  passive  disregard  of  his  obligations  is  no 
less  fraudulent,  in  the  eye  of  the  law,  than  an  active  intention  to  defeat  them.* 


Kentucky.  — Trimble  v.  Ratcliffe,  9  B.  Mon. 
(Ky.)  511,  12  B.  Mon.  (Ky.)  32;  Allen  v.  Rus- 
sell, 78  Ky.  105. 

Maryland.  —  Worthington  v.  Bullett,  6  Md. 
172;  Cone  v.  Cross,  72  Md.  102. 

Massachusetts.  —  Norton  v.  Norton,  5  Cush. 
(Mass.)  524. 

Michigan.  —  Herschfeldt  v.  George,  6  Mich. 
45b. 

New  York.  —  Robinson  v.  Stewart,  ro  N.  Y. 
189;  Van  Wyck  v.  Seward,  18  Wend.  (N.  Y.) 
375- 

North  Carolina.  —  McCanless  v.  Reynolds, 
74  N.  Car.  301. 

Ohio.  —  Crumbaugh  v.  Kugler,  2  Ohio  St. 
373;  German  Nat.  Bank  v.  Gunther,  30hio  N. 
P.  311,  3  Ohio  Dec.  6S6. 

South  Carolina.- — McMeekin  v.  Edmonds,  1 
Hili  Eq.  (S.  Car.)  288,  26  Am.  Dec.  203.  And 
Other  cases  cited  supra.  Bona  Fide  Purchasers 
and  Creditors  —  What  Constitutes  a  Bona  Fide 
Purchaser —  The  Consideration — Must  Be  Ade- 
quate. 

Vermont.  —  Church  v.  Chapin,  35  Vt.  223. 

Where  one  contracts  to  sell  a  well-known 
tract  of  land  described  by  metes  and  bounds, 
for  a  specific  sum,  and  in  the  deeds  therefor 
subsequently  executed  adds  a  strip  to  the 
land  sold,  without  further  consideration,  the 
conveyance  of  the  added  strip  is  voluntary, 
and,  if  the  grantor  be  insolvent,  fraudulent  as 
to  his  creditors.  McCanless  v.  Reynolds,  74 
N.  Car.  301. 

1.  Voluntary  Conveyance  with  Fraudulent  In- 
tent—  United  States.  —  Beecher  v.  Clark,  12 
Blatchf.  (U.  S.)  256. 

Georgia.  —  May  v.  Huntington,  66  Ga.  208. 

Illinois.  —  Head  v.  Harding,  62  111.  App. 
302;  Hunt  v.  Blodgett,  17  111.  583. 

Indiana.  —  lies  v.  Cox,  83  Ind.  577. 

Iowa.  —  Taylor  v.  Branscombe,  74  Iowa  534. 

Maryland.  —  Dorn  v.  Bayer,  16  Md.  144. 

Michigan.  —  Ryan  v.  Meyer,  108  Mich.  638. 

Mississippi.  —  Edmunds  v.  Mister,  58  Miss. 
766. 

New  York.  —  Harding  v.  Elliott,  91  Hun  (N. 
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Y.)  502;  Fox  v.  Moyer,  54  N.  Y.  125;  New 
York,  etc.,  R.  Co.  v.  Kyle,  5  Bosw.  (N.  Y.)  587. 

South  Carolina.  —  Gruber  - .  Boyles,  I  Brev. 
(S.  Car.)  266,  2  Am.  Dec.  665. 

Vermont.  —  Wilson  v.  Spear,  68  Vt.  145. 

A  bill  of  sale  conveying,  as  far  as  appears, 
all  the  property  of  the  grantor  (he  not  show- 
ing that  he  had  any  other  property),  and  the 
grantee  admitting  that  he  had  paid  nothing 
for  it,  and  that  he  was  persuaded  to  take  it  ia 
order  to  prevent  a  creditor  of  the  grantor  from 
getting  hold  of  his  store,  is  fraudulent  and 
void  as  against  creditors.  Dorn  v.  Bayer,  16 
Md.  144. 

2.  Edmunds  :.  Mister,  58  Miss.  766. 

3.  Stickney  v.  Borman,  2  Pa.  St.  69;  Kim- 
mel  v.  M'Right,  2  Pa.  St.  38;  Lvne  v.  State 
Bank,  5  J.  J.  Marsh.  (Ky.)  545. 

4.  Intention  of  Donor  Immaterial.  —  Thomson 
v.  Crane,  73  Fed.  Rep.  327;  VVooten  v.  Steele, 
109  Ala.  563,  55  Am.  St.  Rep.  947;  McKeown 
v.  Allen,  37  Fla.  490;  Goodman  v.  Wineland, 
61  Md.  449;  Marks  v.  Bradley,  69  Miss.  1; 
Potter  v.  McDowell,  31  Mo.  62;  Fellows 
v.  Smith,  40  Mich.  689;  Cooper  1;  Standley, 

40  Mo.  App.  138;  Farmers,  etc.,  Bank  v.  Price, 

41  Mo.  App.  291. 

Donor's  Ignorance  of  His  Circumstances  Imma- 
terial.—  The  validity  of  a  voluntary  convey- 
ance is  to  be  determined  not  by  the  question. 
Did  the  donor  know  himself  to  be  insolvent? 
but.  Was  he  in  fact  insolvent  ?  Pullis  v.  Robi- 
son,  5  Mo.  App.  548. 

Conveyance  by  Mistake.  —  A  husband  having 
an  estate  in  remainder  in  his  wife's  lands, 
joined  with  her  in  a  conveyance  of  the  prop- 
erty. The  husband  received  no  consideration, 
and  it  appeared  did  not  intend  to  convey  his 
interest,  or  the  purchaser  to  buy.  It  was  held 
that  a  trust  arose  in  the  husband's  favor,  and 
he  being  insolvent,  his  interest  was  declared 
to  be  liable  for  his  debts.  White  v.  McPhee- 
ters,  75  Mo.  286. 

5.  Hunter  v.  Waite,  3  Gratt.  (Va.)  32. 

The  Reason  Why  a  Voluntary  Deed  Is  Regarded 
as  Fraudulent  Against  Prior  Creditors  is  the  p re- 
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AND  CONVEYANCES. 


Existing  Creditors. 


Rule  stated.  —  The  validity  of  voluntary  conveyances  as  regards  existing 
creditors  is  to  be  determined,  therefore,  by  the  answer  to  the  inquiry:  Is 
the  donation  such  as  a  prudent  man,  perfectly  acquainted  with  his  financial 
condition,  actuated  by  an  honest  purpose,  and  having  a  due  regard  to  the 
rights  of  his  creditors,  would  have  made  under  the  circumstances? 1 

(2)  When  Donor  Is  Insolvent.  —  If  at  the  time  of  the  voluntary  conveyance 
the  donor  is  insolvent,  the  deed  is  fraudulent,  and  evidence  that  no  fraud  was 
intended  cannot  change  its  character.2 


sumption  of  law  that  credit  was  given  on  the 
apparent  own  rship  of  the  property  conveyed 
by  the  deed.  Converse  v.  Hartley,  31  Conn. 
372. 

Credit,  which  is  indispensable  for  the  com- 
merce of  life,  can  scarcely  be  commanded  in 
any  country  where  a  debtor  has  the  power  to 
jeopard  an  existing  debt  by  the  gratuitous 
•alienation  of  his  effects.  It  vvould  be  strange 
if  the  common  law,  which  has  been  termed  the 
perfection  of  reason,  had  not  recognized  these 
dictates  of  justice  and  maxims  of  policy. 
O'Daniel  v.  Crawford,  4  Dev.  L.  (15  N.  Car.) 
197. 

1.  Bight  to  Make  Voluntary  Conveyances.  — 

O'Daniel  v.  Crawford,  4.  Dev.  L.  (15  N.  Car.) 
197.  See  also  Worthy  v.  Brady,  108  N.  Car. 
440;  Hunt  v.  Spencer,  20  Kan.  126. 

2.  Conveyance  by  Insolvent  Debtor  —  England. 
—  Christy  v.  Courtenay,  26  Beav.  140;  Corbett 
v.  Radcliffe,  14  Moo.  P.  C.  121 ;  Freeman  v. 
Pope,  L.  R.  5  Ch.  538;  Barnard  v.  Ford,  L.  R. 
4  Ch.  247;  Peat  v.  Powell,  Ambl.  387;  Strong 
v.  Strong,  18  Beav.  408. 

United  States.  —  Parish  v.  Murphree,  13 
How.  (U.  S.)92;  Collinson  v.  Jackson,  8Sawy. 
(U.  S.)  357,  14  Fed.  Rep.  305;  Yardley  v.  Torr, 
67  Fed.  Rep.  357;  Potts  v.  Hahn,  38  Fed. 
Rep.  682;  Thomson  v.  Crane,  73  Fed.  Rep. 
327;  Walcott  v.  Almy,  6  McLean  (U.  S.)  23; 
Kehr  v.  Smith,  20  Wall.  (U.  S.)  31;  Neal  v. 
Foster,  36  Fed.  Rep.  29. 

Alabama.  —  Wooten  v.  Steele,  109  Ala.  563, 
55  Am.  St.  Rep.  947;  Trager  v.  Feibleman,  95 
Ala.  60;  McAnally  v.  O'Neal,  56  Ala.  299. 

Arkansas.  —  Wright  v.  Campbell,  27  Ark. 
637;  Chambers  v.  Sallie,  29  Ark.  407. 

California.  —  Burpee  v.  Bunn,  22  Cal.  194; 
San  Francisco,  etc.,  R.  Co.  v.  Bee,  48  Cal.  398. 

Colorado.  —  Phillips  v.  Rhodes,  21  Colo.  217. 

Connecticut.  —  Redfield  v.  Buck,  35  Conn. 
328,  95  Am.  Dec.  241;  Freeman  v.  Burnham, 
36  Conn.  469. 

Delaware.  —  Dulany  71.  Green,  4  Harr.  (Del.) 
285;  Russell  v.  Thatcher,  2  Del.  Ch.  320. 

District  of  Columbia.  —  Barth  v.  Heider,  7 
D.  C.  71. 

Florida.  — Craig  v.  Gamble,  5  Fla.  430. 

Georgia.  —  Cothran  v.  Forsyth,  68  Ga.  560; 
Shorter  v.  Methvin,  52  Ga.  225;  Primrose  v. 
Browning,  59  Ga.  69. 

Illinois.  —  Emerson  v.  Bemis,  69  111.  537; 
Dillman  v.  Nadelhoffer,  56  111.  App.  517; 
Crawford  v.  Logan,  97  111.  396;  Otis  v.  Spen- 
cer, 1.02  111.  622,  40  Am.  Rep.  617;  Bouton  v. 
Smith,  113  111.  481;  Bridgford  v.  Riddell,  55 
111.  261;  Mitchell  v.  Byrns,  67  111.  522;  Russell 
v.  Fanning,  2  111.  App.  632;  Schumachers. 
Bell,  164  111.  181;  McCaffrey  v.  Dustin,  43  111. 
App.  34;  Keady  v.  White,  168  111.  76;  Smith 
v.  J.  A.  Sommers  Mfg.  Co.,  69  111.  App.  230. 

Indiana.  —  O'Brien    v.  Coulter,  2  Blackf. 


(Ind.)42i;  Williams  v.  Osborne,  95  Ind.  ',47; 
Spauldings.  Blythe,  73  lnd.  93;  McConnell  v. 
Martin,  52  Ind.  434. 

Iowa.  —  Triplelt  v.  Graham,  58  Iowa  135; 
Sargent  v.  Chubbuck,  19  Iowa  37;  Gardner  v. 
Baker,  25  Iowa  343;  Garnet  v.  Simmons,  103 
Iowa  163;  Shaw  v.  Manchester,  84  Iowa  246. 

Kentucky.  —  Adams  v.  O'Rear,  80  Ky.  129; 
Lyne  v.  State  Bank,  5  J.  J.  Marsh.  (Ky.)  545; 
Franklin  v.  Cooper,  (Ky.  1898)  44  S.  W.  Rep. 
976. 

Louisiana.  —  Chase  v.  McCay,  21  La.  Ann. 
195- 

Maine.  —  Wellington  v.  Fuller,  38  Me.  61 ; 
Welcome  v.  Batchelder,  23  Me.  85. 

Maryland.  —  Benson  v.  Benson,  70  Md.  253; 
Worthington  v.  Shipley,  5  Gill  (Md.)  449; 
Myers  v.  King,  42  Md.  65. 

Massachusetts.  —  Gunn  v.  Butler,  18  Pick. 
(Mass.)  248;  Harmon  v.  Osgood,  151  Mass.  501. 

Michigan.  —  Smith  v.  Brown,  34  Mich.  455; 
Pashby  v.  Mandigo,  42  Mich.  172;  Matson  v. 
Melchor,  42  Mich.  477:  Doak  v.  Runyan,  33 
Mich.  75;  Fellows  v.  Smith,  40  Mich.  689. 

Mississippi.  —  Catchings  v.  Manlove,  39  Miss. 
655;  Willis  v.  Gattman,  53  Miss.  721. 

Missouri.  —  Grimes  v.  Russell,  45  Mo.  431; 
St.  George's  Church  Soc.  v.  Branch,  120  Mo. 
226;  Reppy  v.  Reppy,  46  Mo.  571;  Dannan  v. 
Coleman,  8  Mo.  App.  594;  Slivers  v.  Home, 
62  Mo.  473;  Ridenour-Baker  Grocery  Co.  v. 
Monroe,  142  Mo.  165;  Crecelius  v.  Bierman, 
72  Mo.  App.  355. 

Montana.  —  Montana  Lumber,  etc.,  Co.  v. 
Gerhold,  17  Mont.  558. 

New  Hampshire.  — Carlisle's.  Rich,  8  N.  H. 
44;  Everett  v.  Read,  3  N.  H.  55;  Caswell  v. 
Hill,  47  N.  H.  407. 

New  Jersey.  —  Manning  v.  Riley,  52  N.  J. 
Eq.  39;  Doughty  v.  King,  10  N.  J.  Eq.  396. 

New  York.  —  Wheeler  v.  Brady,  4  Thomp. 
&  C.  (N.  Y.)  547;  Robinson  v.  Stewart,  10  N. 
Y.  190;  Royer  Wheel  Co.  v.  Fielding,  31  Hun 
(N.  Y.)  274.  61  How.  Pr.  (N.  YO437;  Sloan  v. 
Huntington,  8  N.  Y.  App.  Div.  93;  Manhattan 
Co.  v.  Osgood,  15  Johns.  (N.  Y.)  162;  Bennett 
v.  McGuire,  58  Barb.  (N.  Y.)  625;  Cole  v. 
Tyler,  65  N.  Y,  73;  Van  Wyck  v.  Seward,  18 
Wend.  (N.  Y.)  375;  Salomon  v.  Moral,  (C.  PI. 
Gen.  T.)  53  How.  Pr.  (N.  Y.)  342;  O'Connell 
v.  Madden,  (Buffalo  Super.  Ct.  Spec.  T.)  7  N. 
Y.  Supp.  338. 

North  Carolina.  —  Morgan  v.  McLelland,  3 
Dev.  L.  (14  N.  Car.)  82;  Saunders  v.  Ferrill,  I 
Ired.  L.  (23  N.  Car.)  97;  Burton  v.  Farinholt, 
86  N.  Car.  266;  McCanless  v.  Flinchum,  89  N. 
Car.  373. 

Ohio.  —  Godell  v.  Taylor,  Wright  (Ohio)  82; 
Bloomingdale  v.  Stein,  42  Ohio  St.  168;  Gray 
v.  Tappan,  Wright  (Ohio)  117;  Humbert  v. 
Methodist  Episcopal  Church,  Wright  (Ohio) 
213. 
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(3)  When  Conveyance  Renders  Donor  Insolvent.  —  So,  if  the  execution  of  a 
voluntary  conveyance,  however  meritorious  in  itself,  leaves  the  donor  with 
insufficient  property  to  meet  his  existing  liabilities,  it  is  fraudulent  and  void.1 

(4)  When  Donor  Is  in  Embarrassed  Circumstances.  —  Or,  if  the  donor  at  the 
time  of  the  execution  of  a  vol  untary  conveyance,  though  not  actually  insolvent, 
is  in  embarrassed  circumstances  which  eventually  end  in  insolvency,  the  con- 
veyance is  void.* 

Heiatt  v.  Barnes,  5  Dana  (Ky.) 


Oregon.  —  Davis  v.  Davis,  20  Oregon  78. 

Pennsylvania.  —  Kimmel  v.  M'Right,  2  Pa. 
St.  38;  Stickney  v.  Borman,  2  Pa.  St.  67; 
Shontz  v.  Brown,  27  Pa.  St.  123. 

South  Carolina.  —  Ingram  v.  Phillips,  5 
Strobh.  L.  (S.  Car.)  200;  Somers  v.  Smyth, 

2  Desaus.  (S.  Car.)  214;  Beckham  v.  Secrest,  2 
Rich.  Eq.  (S  Car.)  54;  Caston  v.  Cunningham, 

3  Strobh.  L.  (S.  Car.)  59. 

Tennessee. — Conway  v.  Brown,  5  Heisk. 
(Tenn.)  237;  Yost  v.  Hudiburg,  2  Lea  (Tenn.) 
627;  Welcker  v.  Price,  2  Lea  (Tenn.)  666; 
Allen  v.  Walt,  9  Heisk.  (Tenn.)  242. 

Texas.  —  Raymond  v.  Cook,  31  Tex.  375; 
Moreland  v.  Atchison,  34  Tex.  351;  Van  Bib- 
ber v.  Mathis,  52  Tex.  406;  Walker  v.  Loring, 
89  Tex.  668;  Reynolds  v.  Lansford,  16  Tex. 
286;  Donnebaum  v.  Tinsley,  54  Tex.  362. 

Utah.  —  Ogden  State  Bank  v.  Barker,  12 
Utah  13. 

Virginia.  —  Harvey  v.  Steptoe,  17  Gratt. 
(Va.)  289;  Fones  v.  Rice,  9  Gratl.  (Va.)  568; 
Russell  v.  Randolph,  26  Gratt.  (Va.)  705;  Nul- 
ton  v.  Isaacs,  30  Gratt.  (Va.)  726. 

Washington .  —  Kloslerman  v.  Harrington, 
11  Wash.  139. 

West  Virginia. — Core  v.  Cunningham,  27 
W.  Va.  206;  Fairmont  First  Nat.  Bank  v. 
Bowman,  36  W.  Va.  649;  Hunter  v.  Hunter, 
10  W.  Va.  321. 

Wyoming. — Culver  v.  Graham,  3  Wyo.  211. 

A  debtor  in  insolvent  circumstances,  on  the 
day  before  his  death,  made  a  voluntary 
assignment  to  his  wife  and  children  of  a 
policy  of  insurance  upon  his  life  for  five  thou- 
sand dollars.  It  was  held  that  the  assignment 
was  fraudulent,  and  the  avails  of  the  policy 
liable  for  the  payment  of  the  debts  of  the  de- 
cedent.   Caichings  v.  Manlove,  39  Miss.  655. 

If  a  Member  of  an  Insolvent  Firm  conveys  firm 
property  by  voluntary  conveyance  to  his  sons 
in  trust  for  their  mother,  the  deed  is  fraudu- 
lent and  void  as  against  the  firm's  creditors. 
Barnes  v.  Vetterlein,  16  Fed.  Rep.  218. 

1.  Conveyance  Which  Leaves  Insufficient  to  Pay 
Existing  Debts  —  England.  —  Shears  v.  Rogers, 
3  B.  &  Ad.  362,  23  E.  C.  L.  96;  Smith  v.  Cher- 
rill,  L.  R.  4  Eq.  390;  Jackson  v.  Bowley,  C.  & 
M.  97,  41  E.  C.  L.  59;  French  v.  French,  6  De 
G.  M.  &  G.  95. 

United  States.  —  Parish  v.  Murphree,  13 
How.  (U.  S.)  92. 

Arkansas.  —  May  v.  State  Nat.  Bank,  59 
Ark.  614. 

Connecticut. — Freeman  v.  Burnham,  36 
Conn.  469. 

Georgia.  —  Clayton  v.  Brown,  30  Ga.  490. 

Illinois.  —  Aultman  v.  Huddlestun,  31  III. 
App.  556. 

Indiana.  —  Gable  v.  Columbus  Cigar  Co., 
140  Ind.  563. 

Iowa.  —  Stewart  v.  Rogers,  25  Iowa  395,  95 
Am.  Dec.  794;  Ware  v.  Purdy,  (Iowa  1894)  60 
N.  W.  Rep.  526. 


Kentucky 
219. 

Michigan.  —  Blue  v.  Schurtz,  115  Mich.  690. 
Missouri. — Oberneir  v.  Treseler,  19  Mo. 
App.  519- 

New  York.  —  Van  Wyck  v.  Seward,  18 
Wend.  (N.  Y.)  375. 

Ohio.  —  Hayes  v.  Moore,  (Prob.  Ct.)  5  Ohio 
N.  P.  220. 

Pennsylvania.  —  Coates  v.  Gerlach,  44  Pa. 
St.  43;  Amnion's  Appeal,  63  Pa.  St.  284; 
Chambers  v.  Spencer,  5  Watts  (Pa.)  404. 

South  Carolina. —  Taylors.  Heriot,  4  Desaus. 
(S.  Car.)  229;  Jackson'z/.  Lewis,  34  S.  Car.  1. 

Virginia.  —  De  Farges  v.  Ryland,  87  Va.  404, 
24  Am.  St.  Rep.  659;  Flynn  v.  Jackson,  93  Va. 
341. 

Wisconsin.  —  Kaehler  v.  Dibblee,  32  Wis.  19. 
The  defendant  at  the  request  of  R.,  to  whom 
the  defendant  was  indebted  for  money  previ- 
ously received,  made  two  notes  for  the  amount 
of  the  debt,  payable  one  to  the  defendant's 
wife  and  the  other  to  his  daughter,  and  deliv- 
ered them  to  R.,  who  at  once  delivered  them 
to  the  defendant's  wife  and  daughter,  they 
giving  no  consideration  therefor.  R.'s  assets 
at  the  time  were  insufficient  to  pay  his  debts 
without  these  noies,  but  more  than  sufficient 
with  them.  In  an  action  brought  after  the 
death  of  R.  by  his  administrator  to  recover 
from  the  defendant  the  amount  of  the  notes, 
it  was  held  that  the  gift  was  a  fraud  upon  the 
decedent's  creditors,  and  judgment  was  ren- 
dered for  the  plaintiff  for  the  full  amount  of 
the  notes,  the  plaintiff  holding  ihe  balance  not 
needed  for  the  payment  of  debts  in  trust  for 
the  wife  and  daughter  of  the  defendant.  Free- 
man v.  Burnham,  36  Conn.  469. 

2.  Conveyance  by  Embarrassed  Debtor  —  -Eng. 
land.  —  Holmes  v.  Penney,  3  Kay  &  J.  90; 
French  v.  French,  6  De  G.  M.  &  G.  95. 

Connecticut.  —  Beers  v.  Botsford,  13  Conn. 
146;  Salmon  v.  Bennett,  1  Conn.  525,  7  Am. 
Dec.  237. 

Florida. — Craig  v.  Gamble,  5  Fla.  430; 
Claflin  v.  Ambrose,  37  Fla.  78. 

Georgia.  —  Clayton  v.  Brown,  17  Ga.  217. 
Illinois.  —  New   v.    Oldfield,  no   111.  138; 
Marmon  v.  Harwood,  26  111.  App.  341:  Bohn 
v.  Weeks,  50  III.  App.  236. 

Iowa.  —  Barhydt  v.  Perry,  57  Iowa  416. 
Kansas. — Crapster   v.   Williams,   21  Kan. 
109. 

Maine.  — Weeks  v.  Hill,  88  Me.  ill. 
Maryland.  —  Worthington  v.  Bullitt,  6  Md. 
172;  Jones  v.  Slubey,  5  Har.  &  J.  (Md.j  372; 
Kipp  v.  Hanna,  2  Bland  (Md.)  26. 

Massachusetts.  —  Parkman  v.  Welch,  19 
Pick.  (Mass.)  231. 

Mississippi.  —  Bogard  v.  Gardley,  4  Smed. 
&  M.  (Miss.)  302;  Vertner  v.  Humphreys,  14 
Smed.  &  M.  (Miss.)  130. 

Missouri. — Woodson  v.  Pool,  19  Mo.  340; 
Potter  v.  McDowell,  31  Mo.  62;   Patten  v. 
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(5)  When  Donor  Is  Solvent  —  (a)  Conflicting  Views.  —  If,  on  the  other  hand, 
the  donor  was  at  the  time  of  the  voluntary  conveyance  perfectly  solvent  and 
retained  sufficient  means  to  pay  his  debts,  ought  the  conclusion  of  a  fraudu- 
lent purpose  to  be  drawn  from  the  mere  fact  of  their  existence  at  the  time  and 
the  donor's  subsequent  inability  to  discharge  them?  Upon  this  point,  the 
courts  have  taken  opposite  views. 

(b)  Donation  Held  to  Be  Void.  —  In  some  of  the  states  it  is  held  that  the  fact  that 
the  donor  was  solvent  at  the  time  of  the  conveyance  is  not  sufficient  to  rebut 
the  inference  of  fraud  if  the  property  donated  is  afterward  required  to  liqui- 
date his  liabilities.1   What  justice,  it  is  asked,  can  there  be  in  denying  relief  to 


Casey,  57  Mo.  118;  Bohannon  v.  Combs,  79  Mo. 

3°5-  > 

New  Hampshire.  —  Abbott  v.  Tenny,  18  N. 
H.  109. 

New  York.  —  Carpenter  v.  Roe,  10  N.  Y. 
227;  Bailey  v.  Burton,  8  Wend.  (N.  Y.)  339; 
Emmerich  v.  Hefleran,  58  N.  Y.  Super.  Ct. 
217. 

North  Carolina.  —  West  v.  Dubberly,  Term 
(4  N.  Car.)  38. 

Ohio.  —  Humbert  v.  Methodist  Episcopal 
Church,  Wright  (Ohio)  213. 

Pennsylvania.  —  Ex  p.  M'Clenachan,  2 
Yeates  (Pa.)  502. 

Texas.  —  Hawkins  v.  Cramer,  63  Tex.  99; 
Arnold  v.  Peoples,  13  Tex.  Civ.  App.  26. 

Virginia.  —  Chamberlayne  v.  Temple,  2 
Rand.  (Va.)  384,  14  Am.  Dec.  786. 

A,  a  little  time  before  his  death,  being 
deeply  in  debt,  gave  up  to  B  a  note  of  hand, 
which  he  held  against  B,  to  be  canceled 
without  payment.  After  A's  death,  his  estate 
was  represented  as  insolvent;  and  it  was  held 
that  an  action  might  be  maintained  in  the 
name  of  his  administrator,  for  the  benefit  of 
his  creditors,  upon  the  note.  Everett  v.  Read, 
3  N.  H.  55. 

In  Carpenter  v.  Roe,  10  N.  Y.  227,  a  hus- 
band who  was  at  the  time  largely  indebted, 
though  in  unembarrassed  circumstances  and 
believing  himself  fully  able  to  discharge  all  his 
debts  and  liabilities  at  maturity,  made  a  vol- 
untary conveyance  of  property  to  his  wife. 
It  was  held  that  the  conveyance  was  fraudu- 
lent. Gardiner,  J.,  delivering  the  opinion  of 
the  court,  said:  "  It  was  sufficient  that  he  was 
indebted,  and  thai  insolvency  would  be  the 
inevitable  or  probable  result  of  want  of  suc- 
cess in  the  business  in  which  he  was  engaged. 
He  could  not,  legally  or  honestly,  in  this  man- 
ner provide  fur  himself  or  family  and  cast 
upon  his  creditors  the  hazard  of  his  specula- 
tion." 

1.  Voluntary  Conveyances  Void  Per  Se  Against 
Existing  Creditors  —  Alabama.  —  Miller  71. 
Thompson,  3  Port.  (Ala.)  196;  Cato  v.  Easley, 
2  Stew.  (Ala.)  214;  Moore  v.  Spence,  6  Ala. 
506;  Costillo  v.  Thompson,  9  Ala.  937;  High 
v.  Nelms,  14  Ala.  350,  48  Am.  Dec.  103;  Foote 
v.  Cobb.  18  Ala.  585;  Gannard  v.  Eslava,  20 
Ala.  732;  Spencer  v.  Godwin,  30  Ala.  355; 
McClarin  v.  Anderson,  109  Ala.  571;  McAnally 
v.  O'Neal,  56  Ala.  299;  Gluck  v.  Cox,  90  Ala. 
331;  Early  v.  Owens,  68  Ala.  171 ;  McTeers  v. 
Perkins,  106  Ala.  411;  Echols  v.  Peurrung, 
107  Ala.  660;  Wooten  v.  Steele,  109  Ala.  563, 
55  Am.  St.  Rep.  947;  Beall  v.  Lehman  Durr 
Co..  110  Ala.  446;  Ruse  v.  Bromoerg,  88  Ala. 
619. 


California.  —  Swartz  v.  Hazlett,  8  Cal.  126. 
New  Jersey.  —  Haston  v.  Castner,  31  N.J. 
Eq.  697.  See  also  Doughty  v.  King,  10  N.  J. 
Eq.  396;  Cook  v.  Johnson,  12  N.  J.  Eq.  51,  72 
Am.  Dec.  381;  Den  v.  De  Hart,  6  N.  J.  L.  450; 
Den  v.  Lippencott,  6  N.  J.  L.  473. 

New  York.  —  In  Reade  v.  Livingston,  3 
Johns.  Ch.  (N.  Y.)  501,  8  Am.  Dec.  520,  Chan- 
cellor Kent  held  that  a  voluntary  conveyance 
was  presumed  to  be  fraudulent  as  against 
all  existing  debts,  without  regard  to  their 
amount,  or  the  extent  of  the  property  con- 
veyed or  retained  by  the  grantor;  that  the 
presumption  of  fraud  in  such  case  was  a  pre- 
sumplion  of  law,  and  could  not  be  repelled  by 
proof  of  circumstances  going  to  show  that  in 
fact  there  was  no  intention  to  defraud.  This 
decision  assumed,  as  a  principle  of  law,  that  a 
voluntary  conveyance  was  void  as  to  any  and 
all  then  existing  creditors,  without  regard  to 
the  question  of  intention,  because  it  might 
ultimately  operate  to  defeat  the  collection  or 
payment  of  their  debts.  A  similar  doctrine 
was  held  by  the  chancellor  in  Bayard  v.  Hoff- 
man, 4  Johns.  Ch.  (N.  Y.)  450.  These  decisions 
have,  however,  been  overruled  by  subsequent 
ones.  Seward  v.  Jackson,  8  Cow.  (N.  Y.)  406. 
See  infra,  this  section,  Donation  Held  to  Be 
Valid. 

Of  the  English  Cases  Which  Sustain  the  Doctrine 
thai  no  voluntary  conveyance  can  stand 
against  an  existing  creditor  of  the  grantor  are 
the  following:  Prodgers  v.  Langham,  1  Sid. 
133;  White  v.  Hussey,  Prec.  Ch.  14;  Gardiner 
v.  Painter,  Cas.  /.  King  65;  Tonkins  v.  Ennis, 
1  Eq.  Cas.  Abr.  334;  Russel  v.  Hammond,  1 
Atk.  15;  Twyne's  Case,  3  Coke  80;  Brown  v. 
Jones,  1  Atk.  188;  Wheeler  v.  Caryl,  Ambl. 
121;  White  v.  Sansom,  5  Atk.  410;  Beaumont 
v.  Thorpe,  1  Ves.  27;  Townshend  v.  Wind- 
ham, 2  Ves.  10;  Doe  v.  Manning,  9  East  63: 
Nunn  v.  Wilsmore,  8  T.  R.  528;  Doe  v.  Mar- 
tyr. 1  B.  &  P.  N.  R.  332;  Buckle  v.  Mitchell,  18 
Ves.  Jr.  100;  Hill  v.  Exeter,  2  Taunt.  82. 

The  Revised  Statutes  of  Kentucky,  chapter  40, 
section  2,  declares  that  "  every  gift,  convey- 
ance, assignment,  transfer  or  charge  made  by 
a  debtor  of  or  upon  any  of  his  estate,  without 
valuable  consideration  therefor,  shall  be  void 
as  to  all  his  then  existing  liabilities."  Lowry 
v.  Fisher,  2  Bush  (Ky.)  70,  92  Am.  Dec.  475; 
Miller  v.  Desha,  3  Bush  (Ky.)  212. 

Under  this  statute,  if  a  party  be  indebted  at 
the  lime  of  a  voluntary  conveyance,  such  con- 
veyance is  presumed  to  be  fraudulent,  as  a 
conclusion  of  law,  as  to  those  debts.  And  the 
presumption  of  law  as  to  prior  debts  does  not 
depend  upon  the  amount  of  the  debts,  the  in- 
tentions, or  the  circumstances  of  the  party 
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a  creditor  when  the  property  of  the  debtor  —  the  very  property,  perhaps,  upon 
the  ownership  of  which  credit  was  extended  —  has  not  been  sold  or  expended 
by  the  debtor  in  the  course  of  business,  but  is  in  the  hands  of  a  donee  who  can 
set  up  no  equity  to  it  superior  to  the  claims  of  the  donor's  creditor?  "  I  have 
never  been  able,"  says  an  eminent  jurist,  "  to  discover  the  principle  upon  which 
a  title  acquired  by  mere  gift,  should,  under  any  circumstances  whatever,  be 
deemed  superior  to  the  claim  of  the  creditor  to  be  paid  his  debt.1 

(c)  Donation  Held  to  Be  Valid.  —  But  much  fault  has  been  found  with  this  doc- 
trine on  the  ground  that  it  takes  too  limited  a  view  of  the  duties  arising  from 
the  complex  organization  of  society.  The  same  person  may  not  only  sustain 
the  relation  of  debtor,  but  that  of  husband,  father,  and  citizen  as  well. 
A  man  of  wealth,  though  owing  some  debts,  may  as  a  husband  deem  it  his 
duty  to  make  a  reasonable  settlement  upon  his  wife  and  so  protect  her  against 
the  possibility  of  future  financial  misfortunes;  as  a  father,  he  may  feel  it  a 
sacred  obligation  to  advance  the  material  interests  of  his  children ;  and  as  a 
citizen,  to  aid  in  works  of  charity  and  education.  These  are  duties,  sub- 
ordinate, it  is  true,  to  that  which  he  owes  as  a  debtor,  but  duties  nevertheless, 
and  though,  being  purely  ethical,  the  law  cannot  enforce  them,  it  ought  not 
to  place  unreasonable  obstacles  in  the  path  of  their  fulfilment.  Considera- 
tions of  public  interest  or  morality  do  not  require  that  a  man  possessed  of 
abundant  property  should  disobey  the  dictates  of  prudence  or  clbse  his  heart 
to  the  promptings  of  affection  and  generosity  because  of  the  possibility  that 
accidents  which  he  cannot  foresee  may  subsequently  occur  to  diminish  the 
means  which  he  retains  for  the  payment  of  his  creditors,  or  demand  that  the 
law  should  stamp  with  the  brand  of  fraud  acts  which  thus  proceed  from 
the  highest  conception  of  social  duty.8 


conveying,  or  the  amount  of  property  con- 
veyed. The  law  will  not  permit  an  inquiry  to 
be  made  into  these  matters,  or  give  to  them 
any  weight  or  influence.  They  might  tend  10 
embarrass  the  creditor  and  involve  his  debt  in 
doubt  and  uncertainty.  The  law  has,  there- 
fore, wisely  cut  off  all  inquiry,  and  treated 
all  voluntary  conveyances  and  settlements 
founded  upon  no  other  consideration  than 
that  of  natural  affection  or  blood,  as  nullities 
whenever  they  stand  in  the  way  of  pre-exist- 
ing debts.  Hanson  v.  Buckner,  4  Dana  (Ky.) 
251,  29  Am.  Dec.  401.  See  also  Halbert  v. 
Grant,  4  T.  B.  Mon.  (Ky.)  580;  Rucker  v. 
Abell,  8  B.  Mon.  (Ky.)  566;  Lyne  v.  State 
Bank,  5  J.  J.  Marsh.  (Ky.)  545;  Anderson  v. 
Anderson,  80  Ky.  638. 

In  South  Carolina  the  general  rule  is  that,  as 
against  creditors  existing  at  the  time  of  the 
conveyance,  a  voluntary  conveyance  is  fraudu- 
lent in  law  and  void.  Richardson  v.  Rh)dus, 
14  Rich.  L.  (S.  Car.)  95;  Izard  v.  Middleton, 
Bailey  Eq.  (S.  Car.)  228;  Hargroves  v.  Meray, 
2  Hill  Eq.  (S.  Car.)  222;  Davidson  v.  Graves, 
Riley  Eq.  (S.  Car.)  219;  Jackson  v.  Lewis,  34 
S.  Car.  I;  Somers  v.  Smyth,  2  Desaus.  (S. 
Car.)  214. 

The  only  qualification  of  this  rule  which  is 
clearly  ascertained  is  that  "  slight  indebted- 
ness such  as  for  the  current  expenses  of  a 
family,  or  debts  inconsiderable  in  comparison 
to  the  value  of  the  donor's  estate,"  will  not 
generally  avoid  the  conveyance.  Richardson 
v.  Rhodus,  14  Rich.  L.  (S.  Car.)  95;  Izard  v. 
Middelton,  Bailey  Eq.  (S.  Car.)  228. 

Thus  a  gift  by  a  father  to  his  daughter,  of  a 
very  inconsiderable  part  of  his  property,  made 
at  a  time  when  he  was  perfectly  solvent,  will 
101  be  set  aside  as  fraudulent,  upon  his  after- 


wards becoming  insolvent,  although  a  minute 
portion  of  a  debt  existing  at  the  time  of  the 
gift  remains  still  unpaid.  Howard  v.  Wil- 
liams, 1  Bailey  L.  (S.  Car.)  575. 

But  where  a  man  owes  a  sum  of  money  at 
the  time  of  making  a  gift  lo  his  child  without 
consideration,  and  the  money  is  never  paid, 
the  presumption  of  fraud  can  be  rebutted  only 
by  showing  very  abundant  property  over  and 
above  the  gift,  kept  and  retained  by  the 
donor  for  the  purpose  of  paying  his  debts; 
and  if,  in  the  ordinary  course  of  events,  such 
property  turns  out  to  be  inadequate  to  the  dis- 
charge of  his  debts,  the  presumption  of  fraud 
remains,  although  the  property  reserved  may 
have  been  deemed  originally  adequate  to  that 
purpose  if  exclusively  so  applied.  In  a 
word,  the  case  must  be  an  exceedingly  fair 
one,  not  to  be  deemed  fraudulent  where  a 
debt  due  prior  to  the  gift  shall  have  remained 
unpaid.  Upon  this  point  the  law  is  very  strict 
against  debtors  who  assign  property  gratui- 
tously. Blakeney  v.  Kirkley,  2  Nott  &  M. 
(S.  Car.)  544. 

1.  Principle  Stated.  —  Bronson,  J.,  in  Van 
Wyck  v.  Seward,  18  Wend.  (N.  Y.)  398,  cited 
with  approval  in  Swart  v.  Hazlett,  8  Cal.  126. 

"  I  cannot  perceive  on  what  principle  of 
ethics  a  man  ought  to  be  permitted,  by  merely 
shifting  the  legal  title  of  his  property  from 
himself  to  his  wife,  to  enjoy  it,  in  defiance  of 
the  just  demands  of  those  creditors  whose  un- 
doubted right  it  was  to  look  to  it  for  the  pay- 
ment of  their  existing  debts."  Chancellor 
Runyon  in  Annin  v.  Annin,  24  N.  J.  Eq.  184. 

2.  Voluntary  Conveyance  Not  Void  Per  Se  — 
England.  —  Sagitary  v.  Hide,  2  Vern.  44; 
Bovy's  Case,  1  Vent.  193;  Walker  v.  Burrows, 
1  Atk.  93;  Teynham  v.  Mullins,  I  Mod.  119; 
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Eule  stated.  —  It  is  therefore  held  in  a  majority  of  jurisdictions  that  if  the 
donor  at  the  time  of  the  gift  was  in  prosperous  circumstances  and  possessed 
of  ample  means  to  pay  his  debts,  and  the  gift  was  a  reasonable  one  accord- 


East  India  Co.  v.  Clavel,  Gilb.  Eq.  37;  Jen- 
kins v.  Kemishe,  Hardres  398;  Garth  v.  Mois, 

1  Keb.  486;  Lush  v.  Wilkinson,  5  Ves.  Jr.  384; 
Cadogan  v.  Kennett,  2  Cowp.  432;  Doe  v.  Rout- 
ledge,  2  Cowp.  705;  Holmes  v.  Penney,  3  Kay 
&  J.  90;  Thompson  v.  Webster,  28  L.  J.  Ch. 
700;  Skarf  v.  Soulby,  1  Macn.  &  G.  364;  Town- 
send  v.  Westcott,  2  Beav.  345. 

United  States.  —  Hinde  v.  Longworth,  11 
Wheat.  (U.  S.)  199;  Schrcyer  v.  Scott,  134  U. 
S.  405;  Llojd  v.  Fulton,  91  U.  S.  479;  Pratt  v. 
Curtis,  2  Lowell  (U.  S.)  87;  Parish  v.  Mur- 
phree,  13  How.  (U.  S.)  92.  See  also  Hopicirk 
v.  Randolph,  2  Brock.  (0.  S.)  132. 

Arkansas.  —  Smith  v.  Yell,  8  Ark.  470; 
Wright  v.  Campbell,  27  Ark.  637;  Dodd  v. 
McCraw,  8  Ark.  83,  46  Am.  Dec.  301. 

California.  —  Windhaus  v.  Bootz,  (Cal. 
1890)  25  Pac.  Rep.  404. 

Connecticut.  —  Salmon  v.  Bennett,  1  Conn. 
525.  7  Am.  Dec.  237. 

District  of  Columbia.  —  Edwards  v.  Entwisle, 

2  Mackey  (D.  C.)  43. 
Georgia.  —  Clayton   v.  Brown,  17  Ga.  217; 

Booher  v.  Worrill,  57  Ga.  235. 

Illinois.  —  Russell  v.  Fanning,  2  111.  App. 
632;  Lucas  v.  Lucas,  103  111.  121;  Emerson  v. 
Bemis,  69  111.  537;  Bittinger  v.  Kasten,  111  111. 
260. 

Indiana.  —  Pence  v.  Croan,  51  Ind.  336; 
Sherman  v.  Hogland,  54  Ind.  578;  Eve  v. 
Louis,  91  Ind.  457. 

Iowa.  —  Carson  v.  Foley,  1  Iowa  524;  Bald- 
win v.  Tuttle,  23  Iowa  66;  Elwell  v.  Walker, 
52  Iowa  256;  Strong  «.  Lawrence,  58  Iowa  55; 
Gwyer  v.  Figgins,  37  Iowa  517;  Stewart  v. 
Rogers.  25  Iowa  395,  95  Am.  Dec.  794. 

Kentucky.  —  Duhme  v.  Young,  3  Bush  (Ky.) 
343;  Hall  v.  Edrington,  8  B.  Mon.  (Ky.)47. 

Maine.  —  Stevens  v.  Robinson,  72  Me.  381; 
Grant  v.  Ward,  64  Me.  239. 

Maryland.  —  Atkinson  v.  Phillips,  I  Md.  Ch. 
507;  Bullett  v.  Worthington,  3  Md.  Ch.  99; 
Kipp  v.  Hanna,  2  Bland  (Md.)  26;  Worthing- 
ton v.  Shipley,  5  Gill  (Md.)  449;  Dietus  v. 
Fuss,  8  Md.  148;  Williams  v.  Banks,  11  Md. 
198;  Goodman  v.  Wineland,  61  Md.  449. 

Massachusetts.  —  Lerow  v.  Wilmarth,  9 
Allen  (Mass.)  386;  Winchester  v.  Charter,  12 
Allen  (Mass.)  606. 

Michigan.  —  Herschfeldt  v.  George,  6  Mich. 
465;  Fellows  v.  Smith,  40  Mich.  689. 

Minnesota.  —  Filley  v.  Register,  4  Minn. 
391,  77  Am.  Dec.  522. 

Mississippi.  — Young  v.  White,  25  Miss.  146; 
Swayze  v.  McCrossin,  13  Smed.  &  M.  (Miss.) 
317;  Cock  v.  Oakley,  50  Miss.  628;  Catchings 
v.  Manlove,  39  Miss.  669;  Wilson  v.  Kohl- 
heim,  46  Miss.  346. 

Missouri.  —  Lane  v.  Kingsberry,  11  Mo. 
402;  Walsh  v.  Ketchum,  84  Mo.  427;  Wood  v. 
Broadley,  76  Mo.  23,  43  Am.  Rep.  754. 

New  Hampshire .  —  Gove  v.  Campbell,  62  N. 
H.  401;  Pomeroy  v.  Bailey,  43  N.  H.  118. 

New  York.  —  Jackson  v.  Peek,  4  Wend.  (N. 
Y.)  300;  Holden  v.  Burnham,  63  N.  Y.  74; 
Seward  v.  Jackson,  8  Cow.  (N.  YO406;  Gene- 
see River  Nat.  Bank  v.  Mead,  92  N.  Y.  637; 
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Emerich  v.  Hefferan,  53  N.  Y.  Super.  Ct.  98; 
Verplank  v.  Sterry,  12  Johns.  (N.  Y.)  536,  7 
Am.  Dec.  348;  Pell  v.  T  red  well,  5  Wend.  (N. 
Y.)  661;  Thompson  v.  Hammond,  1  Edw.  (N. 
Y.)497. 

North  Carolina.  —  Black  1.  Sanders,  1  Jones 
L.  (46  N.  Car.)  67;  Smith  v.  Reavis  7  Ired.  L. 
(29  N.  Car.)  341;  O'Daniel  v.  Crawford,  4 
Dev.  L.  (15  N.  Car.)  197;  Credle  v.  Carrawan, 
64  N.  Car.  422;  Brown  v.  Mitchell,  102  N. 
Car.  347,  11  Am.  St.  Rep.  748. 

Ohio.  —  Brice  v.  Myers,  5  Ohio  121 ;  Crum- 
baugh  v.  Kugler,  2  Ohio  St.  374. 

Pennsylvania. — Clark  v.  Depew,  25  Pa.  St. 
509,  64  Am.  Dec.  717;  Wilson  v.  Howser,  12 
Pa.  St.  109;  Posten  v.  Posten,  4  Whart.  (Pa.) 
40;  Chambers  v.  Spencer,  5  Watts  (Fa.)  410; 
Miller  v.  Pearce,  6  W.  &  S.  (Pa.)  101 ;  Thomson 
v.  Dougherty,  12  S.  &  R.  (Pa.)  448;  Mateer  v. 
Hissim,  3  P.  &  W.  (Pa.)  160. 

South  Carolina.  —  Hamilton  v.  Greenwood, 
1  Bay  (S.  Car.)  173,  1  Am.  Dec.  607;  Somers 
v.  Smyth,  2  Desaus.  (S.  Car.)  214;  Blakeney 
v.  Kirkley,  2  Nott  &  M.  (S.  Car.)  544.  Com- 
pare Richardson  v.  Rhodus,  14  Rich.  L.  (S. 
Car.)  95;  Izard  v.  Middelton  Bailey  Eq.  (S. 
Car.)  228;  Hargroves  v.  Meray,  2  Hill  Eq. 
(S.  Car.)  222. 

Tennessee.  —  Burkey  v.  Self,  4  Sneed  (Tenn.) 
124. 

Texas.  —  Reynolds  v.  Lansford,  16  Tex.  286. 
Vermont.  —  Brackett  v.  Waite,  4  Vt.  398; 
Dewey  v.  Long,  25  Vt.  564. 

Virginia.  —  Greenhow  v.  Coutts,  4  Hen.  & 
M.(Va.)  485;  Hunter  v.  Waite,  3  Gratt.  (Va.) 
26. 

West  Virginia.  —  Cale  v.  Shaw,  33  W.  Va. 
299. 

Wyoming.  —  Cheyenne  First  Nat.  Bank  v. 
Swan,  3  Wyo.  356. 
A  Prayer  Which  leaves  It  to  the  Jury  to  Infer 

that  a  bill  of  sale  was  fraudulent  and  void 
as  to  creditors,  from  the  fact  simply  that 
the  grantor,  at  the  time  he  executed  it,  was  in- 
debted to  several  persons  whose  debts  re- 
mained unpaid,  without  submitting  to  them 
any  question  as  to  the  amount  of  such  indebt- 
edness or  the  extent  of  the  grantor's  means, 
or  whether  he  was  in  embarrassed  or  insolv- 
ent circumstances,  is  defective.  Dietus  v. 
Fuss,  8  Md.  148. 

Statutes.  —  In  some  of  the  states  the  stat- 
utes expressly  provide  that  no  conveyance 
or  charge  shall  be  adjudged  fraudulent  as 
against  creditors  or  purchasers  solely  on  the 
ground  that  it  was  not  founded  on  a  valuable 
consideration. 

Arizona.  —  Rev.  Stat.,  §  2037. 
California.  —  Civ.  Code,  §  3442;  Hager  v. 
Shindler,  29  Cal.  47;  Judson  v.  Lyford,  84 
Cal.  505;  Bull  v.  Bray,  89  Cal.  286;  Knox  v. 
Moses,  104  Cal.  502;  Swartz  v.  Hazlett,  8  Cal. 
118;  Gillan  v.  Metcalf,  7  Cal.  138. 

Colorado.  —  Mills's    Annot.    Stat.,    c.  55, 
§  2033;   Burdsall  v.  Waggoner,  4  Colo.  256; 
Thomas  v.  Mackey,  3  Colo.  390. 
Dakota.  —  Rev.  Code,  §  2026. 
Indiana.  —  Stat.,  §  4924;  Hubbs  v.  Ban- 
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ing  to  the  purpose  for  which  it  was  made,  it  is  valid  and  will  not  be  vitiated 
by  the  subsequent  insolvency  of  the  donor  not  produced  by  causes  existing  at 
the  time  of  the  conveyance.1 

croft,  4  Ind.  388;  Wooters  v.  Osborn,  77  Ind. 
513- 


Minnesota.  —  Stat.  1891,  vol.  2,  §  4244. 

Montana.  —  Comp.  Stat.,  §  231. 

Nebraska.  —  Comp.  Stat.,  c.  32,  §  20. 

Nevada.  —  Gen.  Stat.,  §  2641. 

New  York. — Rev.  Stat.,  p.  1345;  Carpen- 
ter v.  Roe,  10  N.  Y.  227. 

North  Carolina.  —  Code,  c.  34,  §  1547,  vol.  I. 

Oklahoma.  —  Stat.,  c.  27,  §  2665. 
Wisconsin.  —  S.  &  B.  Annot.  Stat.,  §  2323; 
Hyde  v.  Chapman,  33  Wis.  393. 

1.  Conveyance  by  Solvent  Debtor  Valid  —  Eng- 
land. —  Sedgwick  v.  Place,  25  L.  T.  N.  S.  307; 
Wenman  v.  Lyon,  64  L.  T.  N.  S.  88;  Manders 
v.  Manders,  4  Ir.  Eq.  434;  Skarf  v.  Soulby,  1 
Macn.  &  G.  364,  16  Sim.  344;  Martyn  v.  Mac- 
namara,  4  Dr.  &  War.  41 1;  Lush  v.  Wilkinson, 
5  Ves.  Jr.  384. 

United  States.  —  Hinde  v.  Longvvorth,  II 
Wheat.  (U.  S.)  199;  Lloyd  v.  Fulton,  91  U.  S. 
479;  Wallace  v.  Penfield,  106  U.  S.  260;  Sedg- 
wick v.  Place,  5  Ben.  (U.  S.)  184;  Herring  v. 
Richards,  3  Fed.  Rep.  439;  Wiswell  v.  Jarvis, 
9  Fed.  Rep.  84;  Curry  v.  Lloyd,  22  Fed.  Rep. 
258;  Providence  Sav.  Bank  v.  Huntington,  10 
Fed.  Rep.  871;  Atwater  v.  Seely,  1  McCrary 
(U.  S.)  264;  Jones  v.  Clifton,  101  U.  S.  225; 
King  v.  Thompson,  9  Pet.  (U.  S.)  204;  Dick 
v.  Hamilton,  Deady  (U.  S.)  322;  Hopkirk 
v.  Randolph,  2  Brock.  (U.  S.)  132;  Smith  v. 
Vo.lges,  92  U.  S.  183;  Parish  v.  Murphree,  13 
How.  ((J.  S.)  92;  Picquet  v.  Swan,  4  Mason 
(U.  S.)  443- 

Arkansas.  —  Chambers  v.  Sallie,  29  Ark. 
407;  Dodd  v.  McCraw,  8  Ark.  83,  46  Am.  Dec. 
301;  Smith  v.  Yell,  8  Ark.  470.  See  also 
Wright  v.  Campbell,  27  Ark.  637. 

California.  —  Kane  v.  Desmond,  63  Cal. 
464;  Morgan  v.  Hecker,  74  Cal.  540;  McFad- 
den  v.  Mitchell,  54  Cal.  628;  Swam  v.  Haz- 
lett,  8  Cal.  118;  Peck  v.  Brummagim,  31  Cal. 
440,  89  Am.  Dec.  195;  Hayford  v.  Wallace, 
(Cal.  1896)46  Pac.  Rep.  293;  Knox  v.  Moses, 
104  Cal.  502. 

Connecticut. — Salmon  v.  Bennett,  I  Conn. 
525,  7  Am.  Dec.  237;  Hinman  v.  Parkis,  33 
Conn  188. 

District  of  Columbia. — Offutt  v.  King,  I 
MacArthur  (D.  C.)  312. 

Georgia. — Weed  v.  Davis,  25  Ga.  684; 
Brown  v.  Spivey,  53  Ga.  155;  Studebaker 
Bros.  Mfg.  Co.  v.  Key,  99  Ga.  144;  Clayton  v. 
Brown,  17  Ga.  217;  Coleman  v.  Walker,  102 
Ga.  576. 

Illinois.  —  Hitt  v.  Ormsbee,  12  111.  166;  Bay 
v.  Cook,  31  111.  336;  Moritz  v.  Hoffman,  35  111. 
553;  Gridley  v.  Watson,  53  111.  186;  Sweeney 
v.  Damron,  47  111.  450;  Bridgford  v.  Riddell, 
55  111.  261;  Pratt  v.  Myers,  56  111.  23;  Mitchell 
i'.  Byrns,  67  111.  522;  Emerson  v.  Bemis,  69 
111.  537;  Patrick  v.  Patrick,  77  111.  555; 
Mathews  v.  Jordan,  88  111.  602;  Merrell  v. 
Johnson,  96  111.  224  ;  Jackson  v.  Miner,  101  111. 
560;  Davis  v.  Kennedy,  105  111.  300;  Lytle  v. 
Scott,  2  111.  App.  646;  Lincoln  v.  McLaughlin, 
74  111.  11;  Koster  v.  Ililler,  4  111.  App.  21; 
Nichols  v.  Wallace,  31  111.  App.  40S,  41  111. 
App.  627. 


Indiana.  —  Pennington  v.  Flock,  93  Ind. 
378;  Hogan  v.  Robinson,  94  Ind.  138;  Dillen 
v.  Johnson,  132  Ind.  75;  Emerson  v.  Opp,  139 
Ind.  27;  Sherman  v.  Hogland.  54  Ind.  578; 
Wiley  v.  Bradley,  67  Ind.  560;  Holman  v. 
Elliott,  65  Ind.  78;  Frank  v.  Kessler,  30  Ind. 
8;  Brookbank  v.  Kennard,  41  Ind.  339;  Phelps 
v.  Smith,  116  Ind.  387. 

Iowa.  —  Wanzer  v.  Brainard,  73  Iowa  726; 
Ware  v.  Purdy,  (Iowa  1894)  60  N  W.  Rep.  526; 
Carson  v.  Foley,  1  Iowa  524;  Shepard  71.  Prait, 
32  Iowa  296;  Gwyer  v.  Figgins,  37  Iowa  517; 
Elwell  v.  Walker,  52  Iowa  256. 

Kansas.  —  Tootle  v.  ColUwell,  30  Kan.  125. 
Kentucky.  —  Lyne  v.  State  Bank,  5  J.  J. 
Marsh.  (Ky.)  545;  Taylor  v.  Eubanks,  3  A.  K. 
Marsh.  (Ky.)  239;  Hall  v.  Edrington,  8  B. 
Mon.  (Ky.)  47;  Trimble  v.  Ratcliff,  9  B.  Mon. 
(Ky.)  511,  12  B.  Mon.  (Ky.)32;  Place  v.  Rhem, 
7  Bush  (Ky.)  585;  Duhme  v.  Young,  3  Bush 
(Ky.)  343- 

Louisiana.  ■ —  Zimmerman  v.  Fitch,  28  La. 
Ann.  454. 

Maine.  —  French  v.  Holmes,  67  Me.  186; 
Whittier  v.  Prescott,  48  Me.  367. 

Maryland.  ■ —  Ellinger  v.  Crowl,  17  Md.  361; 
Kipp  v.  Hanna,  2  Bland  (Md.)  26;  Warner  v. 
Dove,  33  Md.  579;  Dietus  v.  Fuss,  8  Md.  148; 
Worthington  v.  Shipley  5  Gill  (Md.)  449. 

Massachusetts .  —  Winchester  v.  Charter,  12 
Allen  (Mass.)6o6;  Thacher  v.  Phinney,  7  Allen 
(Mass.)  146;  Bennetts.  Bedford  Bank,  11  Mass. 
421;  Parker  v.  Proctor,  9  Mass.  390;  Norton  v. 
Norton,  5  Cush.  (Mass.)  524. 

Michigan.  —  Wooden  v.  Wooden,  72  Mich. 
347;  Cutter  v.  Griswold,  Walk.  (Mich.)  437; 
Beach  v.  White,  Walk.  (Mich.)  495;  Hersch- 
feldt  v.  George,  6  Mich.  466;  Maynard  v.  Hos- 
kins,  9  Mich.  489;  Dunham  v.  Pitkin,  53  Mich. 
504. 

Minnesota.  —  Filley  v.  Register,  4  Minn.  391, 
77  Am.  Dec.  522;  Wilder  v.  Brooks,  10  Minn. 
50,  88  Am.  Dec.  49;  Reich  r.  Reich,  26  Minn. 
97;  Camp  v.  Thompson,  25  Minn.  175;  Leqve 
v.  Stoppel,  64  Minn.  152. 

Mississippi.  — Young  v.  White,  25  Miss.  146: 
Wilson  v.  Kohlheim,  46  Miss.  346. 

Missouri.  —  Walsh  v.  Ketchum,  84  Mo.  427; 
Dougherty  v.  Harsel,  91  Mo.  161 ;  Pitkin  v. 
Mott,  56  Mo.  App.  401;  Dozier  v.  Matson,  94 
Mo.  328,  4  Am.  St.  Rep.  388;  Updegraff  v. 
Theaker,  57  Mo.  App.  45;  Bird  v.  Bolduc,  1 
Mo.  701;  Lane  v.  Kingsberry,  11  Mo.  402; 
Grimes  v.  Russell,  45  Mo.  431. 

Nebraska. — Johnson  v.  Johnson,  36  Neb. 
700. 

New  Hampshire.  —  Pomeroy  v.  Bailey,  43  N. 
H.  118;  Leavitt  v.  Leavitt,  47  N.  H.  329. 

New  York.  —  Babcock  v.  Eckler,  24  N.  Y. 
623;  Carr  v.  Breese,  81  N.  Y.  584;  Payne  v. 
Freer,  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  644; 
Jackson  v.  Peek,  4  Wend.  (N.  Y.)  300;  Brown 
v.  Austen,  35  Barb.  (N.  Y.)34i;  Childs  v.  Con- 
nor, 38  N.  Y.  Super.  Ct.  471;  Phoenix  Bank  v. 
Stafford,  89  N.  Y.  405;  Teed  v.  Valentine,  65 
N.  Y.  471;  Seward  v.  Jackson,  8  Cow.  (N.  Y.) 
406,  Jackson  v.  Post,  15  Wend.  (N.  Y.)  588; 
Jackson  v.  Town,  4  Cow.  (N.  Y.)  599,  15  Am. 
Dec.  405;  Planck  v.  Schermerhorn,  3  Barb. 
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(d)  What  Constitutes  Solvency  —  Property  Retained  Must  Be  Sufficient  to  Cover  Debts.  — 
But  the  retention  of  ample  means  such  as  will  validate  a  voluntary  convey- 
ance, is  not  shown  by  proof  merely  that  the  property  which  the  donor  retained 
was  sufficient  at  a  fair  market  valuation  to  cover  the  amount  of  his  debts. 
The  value  of  the  property  must  be  such  that  when  subjected  to  forced  sale  it 
will  yield  a  sufficient  sum  to  pay  all  his  existing  debts  as  well  as  taxable  costs 
of  their  collection.1 


Ch.  (N.  Y.)644;  Holmes  v.  Clark,  48  Barb.  (N. 
Y.)  237;  Fukon  v,  Fulton,  48  Barb.  (N.  Y.)  581; 
Bucklin  v.  Bucklin,  1  Keyes  (N.  Y.)  141;  Borst 
v.  Soelman,  4  N.  Y.  284;  Kelly  v.  Campbell,  1 
Keyes  (N.  Y.)  29;  Dunlap  v.  Hawkins,  59  N. 
Y.  342;  Baldwin  v.  Ryan,  3  Thomp.  &  C.  (N. 

Y.)25I. 

North  Carolina.  —  McAulay  v.  Earnhart,  I 
Jones  L.  (46  N.  Car.)  502;  Taylor  v.  Eatman, 
92  N.  Car.  601;  Arnett  v.  Wanett,  6  Ired.  L. 
(28  N.  Car.)  41;  Smith  v.  Reavis,  7  Ired.  L.  (29 
N.  Car.)  341;  Jones  v.  Young,  1  Dev.  &  B.  L. 
(18  N.  Car.)  352,  28  Am.  Dec.  569. 

Ohio.  —  Miller  v.  Wilson,  15  Ohio  108;  Brice 
v.  Myers,  5  Ohio  121. 

Oregon.  —  Hamberger  v.  Grant,  8  Oregon 
181;  Elfelt  v.  Hinch,  5  Oregon  255. 

Pennsylvatiia.  —  Mateer  v.  Hissim,  3  P.  & 
W.  (Pa.)  160;  Posten  v.  Posten,  4Whart.  (Pa.) 
27;  Clark  v.  Depew,  25  Pa.  St.  509,  64  Am. 
Dec.  717;  Wilson  v.  Howser,  12  Pa.  St.  109; 
Miller  v.  Pearce,  6  W.  &  S.  (Pa.)  97;  Kelly's 
Appeal,  77  Pa.  St.  232;  Chambers  v.  Spencer, 
5  Walts  (Pa.)  404;  Greenfield's  Estate,  14  Pa. 
St.  489;  Woolston's  Appeal,  51  Pa.  St.  452; 
Townsend  v.  Maynard,  45  Pa.  St.  198; 
Trough's  Estate,  8  Phila.  (Pa.)  214;  Thompson 
v.  Thompson,  82  Pa.  St.  378. 

Tennessee.  —  Smith  v.  Greer,  3  Humph. 
(Tenn.)  118;  Burkey  v.  Self,  4  Sneed  (Tenn.) 
121;  Ricketts  v.  McCully,  7  Heisk.  (Tenn.) 
712;  Dillard  v.  Dillard,  3  Humph.  (Tenn.)  41; 
Mayberry  v.  Neely,  5  Humph.  (Tenn.)  337; 
White  v.  Bettis,  9  Heisk.  (Tenn.)  645:  Martin 
v.  Lincoln,  4  Lea  (Tenn.)  334. 

Texas.  —  Morrison  v.  Clark,  55  Tex.  437; 
Walker  v.  Loring,  (Tex.  Civ.  App.  1896)  34  S. 
W.  Rep.  405;  Kerr  v.  Hutchins,  36  Tex.  452. 

Vermont. — Brackett  v.  Waite,  4  Vt.  389; 
Wilbur  v.  Nichols,  61  Vt.  432;  Dewey  v.  Long, 
25  Vt.  564. 

Virginia.  —  Hunter  ?>.  Waite,  3  Gratt.  (Va.) 
26;  Wilson  v.  Buchanan,  7  Gratt.  (Va.)  334. 

Wisconsin.  —  Pike  v.  Miles,  23  Wis.  164. 

Illustrations.  —  In  an  action  bv  a  creditor  to 
set  aside  a  conveyance  of  land  made  by  a 
debtor  to  his  son  as  being  voluntary  and  in 
fraud  of  creditors,  it  appeared  that  the  debtor 
when  in  affluent  circumstances  and  out  of  debt 
promised  his  son  that  if  he  would  improve  and 
make  a  farm  on  the  land  in  controversy  it 
should  be  his  and  he  should  have  a  deed  for 
it.  The  son  entered,  cleared  off  the  land, 
planted  an  orchard,  and  made  other  improve- 
ments upon  it.  The  father  afterwards  when 
in  debt  made  a  formal  conveyance  of  the  prop- 
erty to  the  son.  It  was  held  that  the  equity  of 
the  son  was  superior  to  that  of  creditors,  and 
that  the  conveyance  was  not  a  fraud  upon 
'  them.    Dougherty  v.  Harsel,  91  Mo.  161. 

In  Dunham  Pitkin,  53  Mich.  504,  a  bill  in 
aid  of  execution  was  dismissed  where  the 
premises  which  the  complainant  sought  to 


reach  had  been  deeded  by  the  judgment  debtor 
to  his  daughter  before  the  complainant's  claim 
arose,  and  while  the  grantor  was  solvent,  in 
consideration  of  the  daughter's  kindness  and 
attention  to  him  in  sickness,  and  where, 
though  the  grantor  had  kept  the  deed  in  his 
own  custody,  he  had  repeatedly  recognized  its 
execution  and  delivery  to  the  daughter,  who 
had  for  years  occupied  the  premises  with  the 
understanding,  on  the  part  of  the  family,  that 
they  were  hers. 

A  married  woman  may,  with  funds  received 
from  time  to  time  from  her  husband,  while  in 
prosperous  circumstances,  and  possessed  of 
ample  means  to  pay  all  his  debts,  purchase 
and  have  conveyed  to  her,  in  her  own  name, 
real  estate,  and  the  same  cannot  be  subjected 
to  the  payment  of  the  debts  of  the  husband 
which  existed  at  the  date  of  said  purchase  and 
conveyance.    Warner  v.  Dove,  33  Md.  579. 

1.  What  Constitutes  Solvency. —  Walker  v. 
Loring,  89  Tex.  668.  See  also  Young,  v. 
White,  25  Miss.  146;  Swayze  v.  McCrossin, 
13  Smed.  &  M.  (Miss.)  317;  Graves  v.  Atwood, 
52  Conn.  512. 

Property  Retained  Held  to  Be  Sufficient.  — 
Where  a  debtor  reserved  property  greater  in 
value  than  two  and  a  half  times  the  amount 
of  his  debts,  and  the  transaction  rested  upon 
a  basis  of  good  faith,  and  was  free  from  the 
taint  of  any  dishonest  purpose,  it  was  held  to 
be  valid.    Lloyd  v.  Fulton,  91  U.  S.  479. 

A  man  owing  one  thousand  three  hundred 
and  sixty  dollars,  gave  a  tract  of  land  worth 
three  thousand  dollars  to  his  wife  and  chil- 
dren, retaining  another  tract  worth  two  thou- 
sand dollars  and  personalty  worth  one  thou- 
sand dollars.  In  the  absence  of  any  evidence 
of  actual  intent  to  defraud  creditors,  the  vol- 
untary conveyance  was  sustained.  Ricketts 
v.  McCully,  7  Heisk.  (Tenn.)  712. 

In  an  action  brought  by  a  creditor  upon  a 
judgment  for  eighteen  thousand  dollars,  to  set 
aside  a  transfer  of  a  seat  in  the  stock  ex- 
change, made  by  the  judgment  debtor  to  his 
son,  without  valuable  consideration,  shortly 
after  the  institution  of  the  plaintiff's  action,  it 
appeared  that  at  the  time  of  the  transfer  the 
debtor  possessed  a  stock  margin  of  a  cash 
value  of  over  twenty-six  thousand  dollars, 
which  margin  was  however  shortly  afterwards 
absorbed  by  a  change  in  the  quotation  of  the 
stock,  leaving  the  defendant  without  property. 
It  was  held  that  the  debtor  was  not  insolvent 
at  the  time  of  the  transferof  the  seat,  and  that 
the  validity  of  the  transaction  depended  upon 
its  good  faith,  which  was  for  the  jury  to  de- 
termine. Colby  v.  Peabody,  52  N.  Y.  Super. 
Ct.  394. 

Property  Retained  Held  to  Be  Insufficient.  —  A 

decree  granting  a  divorce  ordered  the  sum  of 
ten  thousand  dollars  to  be  paid  as  alimony. 
After  the  cause  of  divorce  had  accrued,  but 


307 


Volume  XIV. 


Voluntary  Conveyances. 


FRA  UD  UL ENT  SA  LES 


Existing  Creditors. 


Property  Must  Be  Accessible  to  Execution.  —  The  property  retained  must  also  be 
accessible  to  execution.  The  law  looks  to  the  attainment  of  practical  results, 
and  a  solvency  which  it  cannot  employ  in  the  payment  of  the  debts  of  an 
unwilling  debtor  is  certainly  not  distinguishable  by  any  valuable  difference 
from  insolvency.1  If  the  property  retained  is  such  that  it  cannot  be  sold 
under  execution,2  or  is  located  in  another  state,3  or  is  concealed  in  the  names 
of  third  persons,4  it  will  not  avail. 

(e)  Burden  of  Proof  to  Show  Solvency.  —  Although  a  voluntary  conveyance  by  a 
solvent  donor  is  usually  held  to  be  valid,  still,  as  it  is  difficult  to  ascertain  the 
exact  state  of  his  pecuniary  circumstances  at  the  time  of  his  making  it,  and  as 
the  claims  of  creditors  are  strong,  the  law  protects  the  interests  of  those 
whose  claims  existed  at  the  time  of  the  conveyance,  by  holding  it  presump- 
tively fraudulent  as  to  them,  and  throwing  the  burden  of  establishing  the  fair- 
ness and  good  faith  of  the  transaction  upon  the  adverse  party.5 


prior  to  the  granting  of  the  decree,  the  defend- 
ant conveyed  twenty-two  thousand  dollars 
worth  of  real  estate  to  his  children  by  a  former 
wife,  retaining  only  ten  thousand  six  hundred 
and  thirty  dollars,  mostly  in  notes,  and  placed 
these  in  his  son's  hands  for  collection.  It  was 
held  that  the  conveyance  was  disproportionate 
to  the  defendant's  means,  and  it  was  set  aside 
as  fraudulent.    Foster  v.  Foster,  56  Vt.  540. 

An  indebtedness  amounting  to  four  thou- 
sand dollars  at  the  date  of  a  voluntary  deed  is 
sufficient  to  avoid  such  a  conveyance,  the 
grantor  having  retained  for  the  payment  of 
her  debts  only  a  life-estate  in  property,  the  an- 
nual value  of  which  but  little  exceeded  the 
claims,  and  she  being  at  the  time  over  ninety 
years  of  age.    Williams  v.  Banks,  11  Md.  199. 

In  Paulk  v.  Cooke,  39  Conn.  566,  a  mer- 
chant who  owned  real  estate  worth,  above  the 
incumbrancer.,  three  thousand  eight  hundred 
and  fifty  dollars,  and  bills  receivable,  fixtures, 
and  stock  in  trade,  per  inventory,  amounting 
to  the  sum  of  nine  thousand  eight  hundred 
and  fifty  dollars,  made  a  voluntary  conveyance 
to  his  wife  of  property  worth  from  three  thou- 
sand to  four  thousand  dollars.  His  debts  were 
at  the  time  seven  thousand  seven  hundred  and 
seventy-five  dollars.  It  was  held  that  the  con- 
veyance was  fraudulent  as  to  his  creditors. 

In  Black  v.  Sanders,  1  Jones  L.  (46  N.  Car.) 
67,  it  was  held  that  twenty  negroes  and  two 
small  tracts  of  land,  valued  in  all  at  seven 
thousand  two  hundred  and  fifty  dollars,  were 
not  property  fully  sufficient  and  available  to 
pay  debts  amounting  to  six  thousand  eight 
hundred  and  forty-eight  dollars.  Pearson,  J., 
delivering  the  opinion  of  the  court,  said: 
"  No  man  would  lend  money  upon  such 
security;  he  would  require  property  of  this 
description  to  exceed  the  debt  at  least  one- 
third,  if  not  one-half.  Should  one  of  the 
negroes  die,  the  fund  is  at  once  insufficient;  to 
say  nothing  of  the  accumulation  of  interest, 
and  the  fact  that  the  debtor  must  have  some- 
thing to  live  on." 

1.  Eddy  v.  Baldwin,  32  Mo.  369. 

2.  Hunter  v.  Waite,  3  Gratt.  (Va.)  26;  Lever- 
ing v.  Norvell,  9  Baxt.  (Tenn.)  176. 

3.  Property  in  Another  State.  —  When  all  the 
property  of  a  debtor  in  the  state,  except  a  very 
small  portion,  is  transferred  by  a  voluntary 
conveyance  to  a  relative,  it  is  not  a  sufficient 
reply  to  the  issue  of  fraud  made  by  a  creditor 
upon  such  a  deed,  that  the  debtor  has  suffi- 


cient property  in  a  distant  state  to  discharge 
his  indebtedness.  Baker  v.  Lyman,  53  Ga. 
339.  See  also  Elwell  v.  Walker,  52  Iowa  256; 
Gardiner  Sav.  Inst.  v.  Emerson,  91  Me.  535. 

Where  a  debtor  denudes  himself  of  all 
tangible  property  within  the  state,  and  then 
leaves  it,  carrying  with  him  all  his  choses  in 
action,  and  leaving  nothing  to  the  process  of 
his  creditors,  makes  no  provision  for  the  pay- 
ment of  his  debts,  and  remains  abroad  with- 
out known  residence,  it  is  a  case  of  hindrance 
and  delay,  and  seriously  embarrasses  the  cred- 
itors in  their  remedy,  and  falls  within  the 
statute.    Heath  v.  Page,  63  Pa.  St.  124. 

4.  Concealed  Property.  —  The  fact  that  a  donor 
retains  sufficient  property  to  pay  his  debts  will 
not  avail  if  such  property  is  concealed  in  the 
names  of  third  persons  and  his  ownership  of 
it  is  unknown  to  his  creditors.  Walker  v.  Lor- 
ing,  89  Tex.  668;  Blake  v.  Sawin,  10  Allen 
(Mass.)  340. 

Retained  Property  Must  Be  Convertible  into 
Money.  —  The  retention  of  wild,  uncultivated 
lands  which  cannot  be  converted  into  money 
in  time  to  meet  the  demand  of  creditors  is  not 
sufficient.  Mohawk  Bank  v.  Atwater,  2  Paige 
(N.  Y.)  54. 

5.  Voluntary  Conveyances  Presumptively  Fraud- 
ulent—  England.  —  Holloway  v.  Millard,  I 
Madd.  414;  Gaie  v.  Williamson,  8  M.  &  W. 
405;  Thompson  v.  Webster,  7  Jur.  N.  S.  531 ; 
Crossley  v.  Elworthy,  L.  R.  12  Eq.  158;  Gro- 
gan  v.  Cooke,  2  Ball  &  B.  234;  Taylor  v. 
Jones,  2  Atk.  600. 

United  States.  —  Wiswell  v.  Jarvis,  9  Fed. 
Rep.  84;  Lloyd  v.  Fulton,  91  U.  S.  485;  Pratt 
v.  Curtis,  2  Lowell  (U.  S.)  87. 

Arkansas.  —  Bertrand  v.  Elder,  23  Ark.  494. 

California. — Lee  v.  Figg,  37  Cal.  336,  99 
Am.  Dec.  271;  Judson  v.  Lyford.  84  Cal.  505. 

District  of  Columbia.  —  Edwards  v.  Entwisle, 
2  Mackey  (D.  C.)  43. 

Florida.  —  McKeovvn  v.  Allen,  37  Fla.  490. 

Georgia.  —  Booher  v.  Worrill,  57  Ga.  235. 

Illinois.  —  Russell  v.  Fanning,  2  111.  App 
632,  94  111.  386;  Emerson  v.  Bemis,  69  111.  540. 
Compare  Koster  v.  Hiller,  4  111.  App.  24;  Bit- 
linger  v.  Kasten,  111  111.  260. 

Iowa.  —  Carson  v.  Foley,  1  Iowa  524  Bald- 
win v.  Tuttle,  23  Iowa  66;  Gwyer  z.  Figgins, 
37  Iowa  517;  Ehvell  v.  Walker,  52  Iowa  256; 
Strong  v.  Lawrence,  58  Iowa  55. 

Kentucky.  —  Heiatt  v.  Barnes,  5  Dana  (Ky.) 
220;  Doyle  :\  Sleeper,  1  Dana  (Kv.)  531;  Tay- 
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3.  Validity  as  Against  Subsequent  Creditors.  -  As  against  claims  arising  sub- 
sequent to  its  execution,  a  voluntary  conveyance  is  presumptively  valid,  and 
can  only  be  avoided  by  proof  of  actual  fraud  in  the  making  of  it.1 


lor  v.  Eubanks,  3  A.  K.  Marsh.  (Ky.)  239; 
Duhme  v.  Young,  3  Bush  (Ky.)  343. 

Maine.  —  Grant  v.  Ward,  64  Me.  230;  French 
v.  Holmes,  67  Me.  190;  Stevens  v.  Robinson, 
72  Me.  381. 

Maryland.  —  Williams  v.  Banks.  11  Md.  198; 
Warner  v.  Dove,  33  Md.  579;  Goodman  v. 
Wineland,  61  Md.  449;  Atkinson  v.  Phillips,  1 
Md.  Ch.  507;  Bullett  v.  Worthington,  3  Md. 
Ch.  99;  Kipp  v.  Hanna,  2  Bland  (Md.)  26; 
Worthington  v.  Shipley,  5  Gill  (Md.)44g:  Bax- 
ter v.  Sewell,  3  Md.  334,  2  Md.  Ch.  447; 
Spindler  v.  Atkinson,  3  Md.  409,  56  Am.  Dec. 
755;  Ellinger  v.  Crowl,  17  Md.  361;  Birely  v. 
Staley,  5  Gill  &  J.  (Md.)  433,  25  Am.  Dec.  303; 
Christopher  v.  Christopher,  64  Md.  583. 

Massachusetts.  —  Lerow  v.  Wilmarth,  9 
Allen  (Mass.)  386;  Winchester  v.  Charter,  12 
Allen  (Mass.)  606,  97  Mass.  140,  102  Mass.  272. 

Michigan.  —  Herschfeldt  v.  George,  6  Mich. 
465;  Fellows  v.  Smith,  40  Mich.  691. 

Minnesota.  —  Blake  v.  Boisjoli,  51  Minn. 
296;  Matthews  v.  Torinus,  22  Minn.  132. 

Mississippi.  — Young  v.  White,  25  Miss.  146; 
Catchings  v.  Manlove,  39  Miss.  669;  Wilson  v. 
Kohlheim,  46  Miss.  346;  Pennington  v.  Seal, 
49  Miss.  524;  Cock  v.  Oakley.  50  Miss.  628; 
Swayze  v.  McCmssin,  13  Smed.  &  M.  (Miss.) 
317- 

Missouri.  —  Walsh  v.  Ketchum,  84  Mo.  427. 

New  Hampshire.  —  Pomeroy  v.  Bailey,  43 
N.  H.  118;  Gove  v.  Campbell,  62  N.  H.  401. 

New  Jersey.  —  Cook  v.  Johnson,  12  N.  J.  Eq. 
51,  72  Am.  Dec.  381. 

New  York.  —  Babcock  v.  Eckler,  24  N.  Y. 
623;  Holden  v.  Burnham,  63  N.  Y.  74;  U.  S. 
Bank  v.  Housman,  6  Paige  (N.  Y.)  526;  Sew- 
ard v.  Jackson,  8  Cow.  (N.  Y.)  406;  Jackson  v. 
Timmerman,  7  Wend.  (N.  Y.)  436;  Jackson  v. 
Town,  4  Cow.  (N.  Y.)  599,  15  Am.  Dec.  405; 
Thompson  v.  Hammond,  1  Edw.  (N.  Y.)  497. 

North  Carolina.  —  Credle  v.  Carrawan,  64 
N.  Car.  422;  Brown  v.  Mitchell,  102  N.  Car. 
347,  11  Am.  St.  Rep.  748;  Black  v.  Sanders,  1 
Jones  L.  (46  N.  Car.)  67. 

Ohio.  —  Crumbaugh  v.  Kugler,  2  Ohio  St. 
374;  Oliver  v.  Moore,  23  Ohio  St.  473. 

Pennsylvania. — Greenfield's  Estate,  14  Pa. 
St.  489;  Clark  v.  Depew,  25  Pa.  St.  509,  64 
Am.  Dec.  717;  Woolston's  Appeal,  57  Pa.  St. 
452. 

South  Carolina.  —  Eigleberger  v.  Kibler,  1 
Hill  Eq.  (S.  Car.)  113,  26  Am.  Dec.  192;  Blake- 
ney  v.  Kirkley,  2  Nott  &  M.  (S.  Car.)  544; 
Somers  v.  Smyth,  2  Desaus.  (S.  Car.)  214; 
Jenkins  v.  Clement,  1  Harp.  Eq.  (S.  Car.)  72, 
14  Am.  Dec.  698. 

Tennessee.  —  Spence  v.  Dunlap,  6  Lea 
(Tenn.)457;  Nicholas  Ward,  I  Head  (Tenn.) 
323  73  Am.  Dec.  177. 

Texas.  — Reynolds  v.  Lansford,  16  Tex.  286; 
Raymond  v.  Cook,  31  Tex.  373. 

Vermont.  —  Dewey  v.  Long,  25  Vt.  564. 

Virginia.  —  Greenhow  z\  Coutts,  4  Hen.  & 
M.  (Va.)  485;  Wilson  v.  Buchanan,  7  Gratt. 
(Va.)  334;  Hunter  v.  Waite,  3  Gratt.  (Va.)  26. 

Wisconsin.  —  Hoxie  v.  Price,  31  Wis.  82. 

Wyoming.  —  Cheyenne  First  Nat.  Bank  v. 
Swan,  3  Wyo.  356. 


lndebtment  at  the  time  of  a  voluntary 
deed  is  prima  facie,  not  conclusive,  evidence 
of  fraud,  even  as  regards  a  prior  creditor,  yet 
the  onus  is  thereby  cast  on  the  grantee  to  show, 
by  evidence  which  leaves  no  reasonable  doubt 
on  the  subject,  that  the  donor,  at  the  time  of 
the  gift,  was  in  prosperous  circumstances,  pos- 
sessed of  ample  means  to  pay  all  his  debts, 
and  that  the  settlement  was  a  reasonable  pro- 
vision according  to  the  grantee  s  station  and 
condition  in  life.  Williams  v.  Banks,  11  Md. 
198. 

When  a  voluntary  conveyance  is  attacked 
for  fraud  by  the  creditors  of  a  donor,  the  bur- 
den is  always  upon  the  donor  to  establish  the 
truth  of  circumstances  that  will  repel  the  pre- 
sumption of  fraudulent  intent,  as  by  showing 
that  the  grantor  re'ained  other  property  suffi- 
cient to  discharge  all  of  his  pecuniary  obliga- 
tions. Brown  v.  Mitchell,  102  N.  Car.  347,  11 
Am.  St.  Rep.  748. 

Where  the  debtor  is  insolvent  at  the  time 
when  judgment  is  rendered,  his  insolvency 
will  be  considered  as  extending  Dack  beyond 
a  voluntary  conveyance  of  his  property,  made 
during  his  indebtedness,  unless  the  contrary 
be  shown;  and  the  burden  is  upon  the  party 
claiming  under  the  conveyance,  to  show  that, 
at  the  time  it  was  made,  his  donor  had  other 
property  amply  sufficient  to  pay  all  his  debts. 
Strong  v.  Lawrence,  58  Iowa  55. 

In  Indiana  the  fact  that  the  donor  was  in- 
debted when  the  conveyance  was  made  raises 
no  presumption  of  fraud,  and  in  an  action  by 
creditors  who  seek  to  impeach  the  conveyance 
as  fraudulent,  they  must  allege  and  prove  that 
when  the  conveyance  was  made  the  donor 
had  not  other  property  subject  to  execution 
sufficient  to  pay  all  his  debts.  Sherman  v. 
Hogland,  54  Ind.  578;  Eve  v.  Louis,  91  Ind. 
457;  Pence  v.  Croan,  51  Ind.  336;  Hogan  v. 
Robinson,  94  Ind.  138;  Bishop  v.  State,  83 
Ind.  67. 

1.  Voluntary  Conveyances  Presumptively  Valid 
as  Against  Subsequent  Creditors  —  England.  — 

Battersbee  v.  Farrington,  1  Swanst.  106;  Hol- 
loway  v.  Millard,  1  Madd.414;  Townshend  v. 
Windham,  2  Ves.  10;  Lilly  v.  Osborn,  3  P. 
Wms.  298;  Russel  v.  Hammond,  1  Atk.  15; 
Middlecome  v.  Marlow,  2  Atk.  519;  Gugen  v. 
Sampson,  4  F.  &  F.  974:  Holmes  v.  Penny,  3 
Kay  &  J.  90;  Kidney  v.  Coussmaker,  12  Ves. 
Jr.  136;  Walker  v.  Burrows,  1  Atk.  93; 
Stephens  v.  Olive,  2  Bro.  C.  C.  90;  Sagitary 
v.  Hide,  2  Vern.  44;  Taylor  v.  Jones,  2  Atk. 
600;  Bonny  v.  Griffith,  Hayes  115;  Glaister  v. 
Hewer,  8  Ves.  Jr.  196;  Stephens  v.  Olive,  2 
Bro.  C.  C.  go. 

United  States.  —  Anonymous,  I  Wall.  Jr.  (C. 
C.)  107;  Mattingly  v.  Nye,  8  Wall.  (U.  S.)  370; 
Graham  v.  La  Crosse,  etc.,  R.  Co.,  102  U.  S.I 
148;  Sexton  v.  Wheaton,  8  Wheat.  (U.  S.)  229; 
Hinde  v.  Longworth,  11  Wheat.  (U.  S.)  199; 
Ridgeway  v.  Underwood,  4  Wash.  (U.  S.)  137; 
Herring  v.  Richards,  1  McCrary  (U.  S.)  574; 
Metropolitan  Nat.  Bank  v.  Rogers,  47  Fed. 
Rep.  148. 

Alabama. — Stiles  v.  Lightfoot,  26  Ala.  4431 
Kirksey  v.  Snedecor,  60  Ala.  192;  Elyton  Land 
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What  Constitutes  Fraud  as  Against  Subsequent  Creditors  has  been  fully  considered  in  a 
preceding  section.1 

VII.  How  Pbopebty  Fbaudulently  Conveyed  oe  Its  Peoceeds  May  Be 
Reached  —  1.  In  General.  —  When  it  is  said  that  a  fraudulent  conveyance  is 
void  as  to  the  creditors  of  the  grantor,  what  is  meant  is  that  it  is  ineffectual 


Co.  v.  Iron  Citv  Steam  Bottling  Works,  109 
Ala.  602;  Miller  v.  Thompson,  3  Port.  (Ala.) 
196;  Cole  v.  Varner,  31  Ala.  244. 
Arkansas. — Toney    v.    McGehee,  38  Ark. 

419. 

California.  —  Kane  v.  Desmond,  63  Cal.  464; 
Wells  v.  Stout,  9  Cal.  479. 

Connecticut.  —  Benton  v.  Jones,  8  Conn.  186; 
Gilligan  v.  Lord,  51  Conn.  562;  Converse  v. 
Hartley,  31  Conn.  372. 

District  of  Columbia.  —  Holladay  v.  Towers, 
20  D.  C.  577- 

Georgia.  —  Horn  v.  Ross,  20  Ga.  210,  65  Am. 
Dec.  621;  Cartersville  First  Nat.  Bank  v.  Bay- 
less.  96  Ga.  684. 

Illinois.  —  Phillips  v.  North,  77  111.  243; 
Tunison  v.  Chamblin,  88  111.  378;  Sweeney  v. 
Damron,  47  111.  450;  Gudgel  v.  Kitierman,  108 
111.  50;  Kellogg  v.  Hale,  108  111.  164;  Durand 
v.  Weightman,  108  111.  489;  Hunt  v.  Connor, 
74  111.  App.  298;  Racine  Wagon,  etc.,  Co.  v. 
Roberts,  54  111.  App.  515. 

Indiana.  —  Phelps  v.  Smith,  116  Ind.  387. 

Iowa.  —  Lyman  v.  Cessford,  15  Iowa  229; 
Lloyd  v.  Bunce,  41  Iowa  660;  Ray  v.  Teabout, 
65  Iowa  157;  Whitescarver  v.  Bonney,  9  Iowa 
480;  Rock  Island  Stove  Co.  v.  Walrod,  75 
Iowa  479. 

Kansas. — Sheppard  v.  Thomas,  24  Kan. 
780;  Tootle  v.  Cold  well,  30  Kan.  125;  Voorhis 
v.  Michaelis,  45  Kan.  255. 

Kentucky.  —  Myers  v.  White,  (Ky.  1894)  24 
S.  W.  Rep.  io&5;  Heiatt  v.  Barnes,  5  Dana 
(Ky.)  219;  Winebrinner  v.  Weisiger,  3  T.  B. 
Mon.  (Ky.)  32;  Lyne  v.  State  Bank,  5  J.  J. 
Marsh.  (Ky.)  545;  Enders  v.  Williams,  I  Met. 
(Ky.)  346;  Hurdt  v.  Courtenay,  4  Met.  (Ky.) 
140;  Haskell  v.  Bakewell,  to  B.  Mon.  (Ky.) 
206;  Cosby  v.  Ross,  3  J.  J.  Marsh.  (Ky.)  290, 
20  Am.  Dec.  140. 

Maine.  —  Laughton  v.  Harden,  68  Me.  208; 
Hilton  v.  Morse,  75  Me.  258. 

Maryland.  —  Atkinson  v.  Phillips,  I  Md.  Ch. 
507;  Kane  v.  Roberts,  40  Md.  590;  Matthai  v. 
Heather,  57  Md.  483;  Ward  v.  Hollins,  14  Md. 
158;  Faringer  v.  Ramsay,  4  Md.  Ch.  33;  Rob- 
erts v.  Gibson,  6  Har.  &  J.  (Md.)  116. 

Massachusetts.  —  Bennett  v.  Bedford  Bank. 
11  Mass.  421;  Winchester  v.  Charter,  12  Allen 
(Mass.)  606;  Thacher  v.  Phinney,  7  Allen 
(Mass.)  14C 

Michigan.  —  Keeler  v.  Ullrich,  32  Mich.  88; 
Dunham  v.  Pitkin,  53  Mich.  504;  Otis  v. 
Sprague,  (Mich.  1898)  76  N.  W.  Rep.  154;  Cole 
v.  Brown,  114  Mich.  396. 

Mississippi.  —  Bullitt  v.  Taylor,  34  Miss. 
708,  69  Am.  Dec.  412;  Henry  v.  Fullerton,  13 
Smed.  &  M.  (Miss.)  631. 

Missouri.  —  Pepper  v.  Carter,  11  Mo.  540; 
Eaton  v.  Perry,  29  Mo.  96;  Kinealy  v.  Mack- 
lin,  89  Mo.  433;  Mittelburg  v.  Harrison,  90 
Mo.  444,  11  Mo.  App.  136;  Mutual  L.  Ins.  Co. 
v.  Sandfelder.  9  Mo.  App.  285;  Boatmen's 
Sav.  Bank  v.  Overall,  16  Mo.  App.  510:  Baker 
v.  Welch,  4  Mo.  484;  Kinealy  v.  Macklin,  89 
Mo.  433. 


New  Jersey.  —  Hagerman  v.  Buchanan,  45 
N.  J.  Eq.  292,  14  Am.  St.  Rep.  732;  Beeck- 
man  v.  Montgomery,  14  N.  J.  Eq.  106;  Claflin 
v.  Mess,  30  N.J.  Eq.  212;  Belford  v.  Crane.  16 
N.  J.  Eq.  265,  84  Am.  Dec.  155;  Zinn  v.  Brink- 
erhoff,  48  N.  J.  Eq.  513;  Severs  v.  Dodson,  53 
N.  J.  Eq.  633;  Bouquet  v.  Heyman.  50  N.  J. 
Eq.  114. 

New  York.  —  Phoenix  Bank  v.  Stafford,  89 
N.  Y.  405;  Wads  worth  v.  Havens,  3  Wend. 
(N.  Y.)  411;  Loeschigk  v.  Hatfield,  5  Robt. 
(N.  Y.)  26;  Weld  v.  Reilly,  48  N.  Y.  Super. 
Ct.  531;  U.  S.  Bank  v.  Housman,  6  Paige  (N. 
Y.)  526;  Reade  v.  Livingston,  3  Johns.  Ch.  (N. 
Y.)  502,  8  Am.  Dec.  520;   Phillips  v.  Wooster, 

36  N.  Y.  412;  Ford  v.  Johnston,  7  Hun  (N.  Y.) 
568;  Dygert  v.  Remerschnider,  32  N.  Y.  649; 
Neuberger  v.  Keim,  134  N.  Y.  35. 

Ohio.  —  Creed  v.  Lancaster  Bank,  1  Ohio 
St.  1:  Crumbaugh  v.  Kugler,  2  Ohio  St.  374; 
Webb  v.  Roff,  9  Ohio  St.  430. 

Pennsylvania.  —  Waterson  v.  Wilson,  I 
Grant  Cas.  (Pa.)  74,  Shontz  v.  Brown,  27  Pa. 
St.  123;  Kimble  v.  Smith,  95  Pa.  St.  69; 
Thompson  v.  Allen,  103  Pa.  St.  44,  49  Am. 
Rep.  116;  Connell's  Estate,  13  Phiia.  (Pa.)  393, 

37  Leg.  Int.  (Pa.)  474;  Lancaster  v.  Dolan,  I 
Rawle  (Pa.)  231,  18  Am.  Dec.  625;  Brown  v. 
McCormick,  135  Pa.  St.  434;  Brown  v.  Atkin- 
son, (C.  PI.)  9  Kulp  (Pa.)  164;  Reese  v.  Reese, 
157  Pa.  St.  200. 

South  Carolina.  —  Iley  v.  Niswanger,  1  Mc- 
Cord  Eq.  (S.  Car.)  523;  Smith  v.  Smith,  24  S. 
Car.  304;  Walker  v.  Bollmann,  22  S.  Car.  512; 
Henderson  v.  Dodd,  Bailey  Eq.  (S.  Car.)  138; 
Hudnal  v.  Wilder.  4  McCord  L.  (S.  Car.)  294,  17 
Am.  Dec.  744;  State  Bank  v.  Ballard,  12  Rich. 
L.  (S.  Car.)  259;  Smith  v.  Littlejohn,  2  McCord 
L.  (S.  Car.)  362;  Tavlor  v.  Heriot,  4  Desaus. 
(S.  Car.)  22.7;  Kid  z:  Mitchell,  1  Nott  &  M.  (S. 
Car.)  334,  9  Am.  Dec.  702. 

Tennessee.  —  Nicholas  v.  Ward,  I  Head 
(Tenn.)  323,  73  Am.  Dec.  177;  Dilfard  v.  Dil- 
lard,  3  Humph.  (Tenn.)  41;  Martin  v.  Olliver, 
9  H  umph.  (Tenn.)  561,  49  Am.  Dec.  717;  Vance 
v.  Smith,  2  Heisk.  (Tenn.)  343;  Spence  v. 
Dunlap,  6  Lea  (Tenn.)  457;  Hester  v.  Wilkin- 
son, 6  Humph.  (Tenn.)  215,  44  Am.  Dec.  303; 
Owen  v.  Owen,  5  Humph.  (Tenn.)  352;  Nelson 
v.  Vanden,  99  Tenn.  224. 

Texas.  —  Robinson  v.  Martel,  11  Tex.  149; 
Lewis  v.  Simon,  72  Tex.  470. 

Vermont.  —  Ross  v.  Draper.  55  Vt.  404,  45 
Am.  Rep.  624;  Fair  Haven  Marble,  etc.,  Co. 
v.  Owens,  69  Vt.  246. 

Virginia.  —  Charlton  v.  Gardner,  11  Leigh 
(Va.)  292;  Davis  v.  Payne,  4  Rand.  (Va.)  332. 

Washington. —  Mayer  v.  Frasch,  7  Wash. 
504;  Goodfellow  v.  Le  May,  15  Wash.  6S4. 

West  Virginia.  — Arnold  v.  Slaughter,  -;6  W. 
Va.  5S9. 

Wisconsin.  —  Wheeler,  etc.,  Mfg.  Co.  v. 
Monaban,  63  Wis.  198. 

1.  See  supra,  this  title.  Rights  and  Obliga- 
tions of  Debtors  in  Respect  to  Their  Prop- 
erty. 
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against  legal  process  instituted  by  the  creditor  against  the  property  of  the 
debtor  and  exercised  through  regular  and  valid  proceedings. 

The  Creditor  Cannot  Lawfully  Seize  the  Property  fraudulently  conveyed  except  by 
virtue  of  such  process,  and  if  he  should  do  so  he  would  be  liable  to  all  the 
consequences  of  an  unlawful  interference  with  it  equally  with  any  other  per- 
son who  is  not  a  creditor.1 

Creditor  Can  Obtain  No  Title  by  Subsequent  Conveyance  from  Grantor.  —  Nor  can  the 
fraudulent  grantor  by  a  subsequent  conveyance  of  the  same  property  to  a 
creditor,  or  for  his  benefit,  give  the  latter  any  lien  or  title  to  the  same;2  and 
if  the  creditor  takes  possession  of  the  property  under  such  conveyance,  he 
becomes  liable  to  the  fraudulent  grantee  for  its  conversion.3 

2.  By  Levy  and  Sale  under  Execution  —  a.  When  Legal  Title  to  Prop- 
erty Has  Been  in  Debtor.  —  When  the  legal  title  to  property  has  once 
vested  in  a  debtor,  the  law  does  not  consider  him,  so  far  as  his  creditors  are 
concerned,  to  have  been  divested  of  it  by  a  conveyance  which  is  fraudulent  as 
against  them,  for,  as  Chief  Justice  Kent  has  expressed  it,  "  a  fraudulent  con- 
veyance is  no  conveyance  as  against  the  interest  intended  to  be  defrauded."  4 
A  creditor  of  the  fraudulent  grantor  may  therefore  conduct  himself  and  treat 
the  property  thus  pretendedly  conveyed  as  if  the  deed  had  never  existed.5 
If  his  claim  has  been  reduced  to  judgment,  he  may  levy  his  executions  upon 
the  property  and  subject  it  to  the  sale  for  the  satisfaction  of  his  debts.6  And 


1.  Property  Fraudulently  Conveyed  Cannot  Be 
Seized  Except  under  Legal  Process.  —  Owen  v. 
Dixon,  17  Conn.  492;  Andrews  v.  Marshall,  43 
Me.  272;  Williford  v.  Conner,  1  Dev.  L.  (12  N. 
Car.)  379;  Hilzheim  v.  Diane,  10  Smed.  &  M. 
(Miss.)  556;  Osborne  v.  Moss,  7  Johns.  (N.  Y.) 
161,  5  Am.  Dec.  252;  Griswold  v.  Sundback,  6 
S.  Dak.  269;  Stockbridge  v.  Crockett,  15  Tex. 
Civ.  App  69. 

2.  Creditor  Will  Not  Gain  Title  by  Subsequent 
Conveyance  from  Fraudulent  Grantor. —  A  cred- 
itor, in  order  to  reach  property  which  has  been 
fraudulently  conveyed,  must  take  hold  of  the 
property  by  getting  a  judgment  and  seizing  it 
under  an  execution.  A  second  conveyance  to 
such  creditor,  or  for  his  benefit,  by  the  fraudu- 
lent grantor,  will  give  no  lien  or  title  to  the 
property.  Grimsley  v.  Hooker,  3  Jones  Eq. 
(56  N.  Car.)  4,  67  Am.  Dec.  227.  Compare  Frost 
v.  Goddard,  25  Me.  414. 

3.  Liability  for  Conversion.  —  Where  C,  a 
creditor  of  A  the  fraudulent  vendor,  attached 
the  property  in  the  possession  of  B  the  ven- 
dee, but  before  judgment  C  abandoned  his 
process,  and  sold  the  property,  by  virtue  of 
authority  from  A,  and  applied  the  avails  in 
payment  of  his  debt;  in  trover,  brought  by  B 
against  C,  it  was  held  that  C  was  liable. 
Owen  v.  Dixon,  17  Conn.  492. 

4.  Sands  v.  Codwise,  4  Johns.  (N.  Y.)  536,  4 
Am.  Dec.  305.  The  same  expression  is  used 
by  Gibson,  C.  T-,  in  Johnson  v.  Harvey,  2  P. 
&  W.  (Pa.)  93,  21  Am.  Dec.  426. 

5.  A  Fraudulent  Conveyance  a  Nullity.  — 
Johnson  v.  Harvey,  2  P.  &  W.  (Pa.)  82,  21 
Am.  Dec.  426;  Merrill  v.  Meachum,  5  Day 
(Conn.)  341;  Pratt  v.  Wheeler,  6  Gray  (Mass.) 
520;  Thomason  v.  Neeley,  50  Miss.  310;  Wads- 
wonh  v.  Marsh,  9  Conn.  481 ;  Patrick  v.  Smith, 
2  Pa.  Super.  Ct.  113;  Burdick  v.  Gill,  2  Mc- 
Crary  (U.  S.)  486. 

6.  Levy  of  Execution  upon  Property  Fraudu- 
lently Conveyed — Alabatna.  —  High  v.  Nelms, 
14  Ala.  350,  48  Am.  Dec.  103. 

Arkansas.  —  Hershy  v.  Latham,  42  Ark.  305. 


Connecticut.  —  Staples  v.  Bradley,  23  Conn. 
167,  60  Am.  Dec.  630. 

Georgia.  —  Barber  v.  Terrell,  54  Ga.  146; 
Watts  v.  Kilburn,  7  Ga.  356. 

Illinois.  —  Willard  v.  Masterson,  160  111.  443; 
Gay  v.  Gay,  123  111.  221. 

Indiana. —  Holman  v.  Elliott,  65  Ind.  78; 
Johnston  v.  Field,  62  Ind.  377;  Pennington  v. 
Clifton,  ir  Ind.  162. 

Kentucky. — Scott  v.  Scott,  85  Ky.  385; 
Howard  v.  Duke,  (Ky.  1898)45  S.  W.  Rep.  69; 
Lillard  v.  M'Gee,  4  Bibb  (Ky.)  166. 
Maine.  —  Hall  v.  Sands,  52  Me.  355. 
Maryland.  —  Foley  v.  Bitter,  34  Md.  646; 
Duvall  v.  Waters,  I  Bland  (Md.)  569,  18  Am. 
Dec.  350. 

Massachusetts.  —  Pratt  v.  Wheeler,  6  Gray 
(Mass.)  520;  Drinkwater  v.  Drinkwater,  4 
Mass.  354;  Sherman  v.  Davis,  137  Mass.  132; 
Freeland  v.  Freeland,  102  Mass.  475. 

Missouri.  —  Woodard  v.  Mastin,  106  Mo. 
324;  Ryland  v.  Callison,  54  Mo.  513;  Street  v. 
Goss,  62  Mo.  226;  Allen  v.  Berry,  50  Mo.  go; 
Dunnica  v.  Coy,  24  Mo.  167,  69  Am.  Dec.  420. 

Nebraska.  —  Hawthorne  v.  State,  45  Neb. 
871. 

New  Ilatnpshire.  —  Russell  v.  Dyer,  33  N. 
H.  186. 

New  York.  —  Matter  of  Holmes,  131  N.  Y. 
80,  affirming  59  Hun  (N.  Y.)  369;  Manhattan 
Co.  v.  Evertson,  6  Paige  (N.  Y.)  457. 

North  Carolina.  —  Everett  v.  Raby,  104  N. 
Car.  479,  17  Am.  St.  Rep.  685;  Woodley  v. 
Hassell,  94  N.  Car.  157. 

Ohio.  —  Fowler  v.  Trebein,  16  Ohio  St.  493, 
91  Am.  Dec.  95. 

Pennsylvania.  —  Hoffman's  Appeal,  44  Pa. 
St.  95;  Jacoby's  Appeal,  67  Pa.  St.  434;  John- 
son v.  Harvey,  2  P.  &  W.  (Pa.)  82,  21  Am. 
Dec.  426. 

Tennessee. — Smitheal  v.  Gray,  I  Humph. 
(Tenn.)  492. 

Wisconsin.  —  Eastman  v.  Schettler,  13  Wis. 
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this,  it  seems,  without  reference  to  the  question  whether  the  debtor  possesses 
other  property,  or  whether  there  are  other  defendants  having  property  liable 
to  the  same  judgment.  In  other  words,  it  is  not  necessary,  in  order  to  justify 
the  levy  of  the  execution,  that  the  plaintiff  should  show,  or  that  the  fact  should 
exist,  that  neither  the  party  who  has  made  such  conveyance,  nor  his 
co-defendants  in  the  judgment,  have  other  property  upon  which  a  levy  could 
be  made.  The  plaintiff  making  the  levy  merely  undertakes  the  responsibility 
of  showing  that,  upon  the  circumstances  of  the  particular  case,  the  transaction 
is  one  which  the  law  will  not  sanction.1 

Attachment.  —  If  the  creditor's  claim  has  not  been  reduced  to  judgment,  he 
may,  as  a  provisional  remedy,  levy  an  attachment  for  which  the  fraudulent 
conveyance  is  a  sufficient  ground.* 

Can  Only  Levy  upon  Property  Conveyed.  —  But  a  creditor  of  a  fraudulent  grantor 
can  only  levy  an  execution  or  attachment  against  the  identical  property  which 
the  grantee  has  received  under  the  fraudulent  conveyance.3 

Purchaser's  Recovery  in  Ejectment.  —  The  purchaser  of  land  at  an  execution  sale 
may  recover  the  possession  from  the  fraudulent  grantee  by  an  action  of  eject- 
ment.4 To  establish  his  right,  he  has  but  to  prove  the  judgment,  execution, 
and  sheriff's  deed,  and  that  the  conveyance  of  the  judgment  debtor  was 
made  to  hinder,  delay,  or  defraud  his  creditors.5 


ent,  a  creditor  who  has  obtained  a  judgment 
against  his  estate  in  the  hands  of  his  adminis- 
trator may  levy  his  execution  on  real  estate 
fraudulently  conveyed  by  the  deceased;  or  the 
administrator,  being  licensed  to  sell  the  estate 
of  his  iniestate,  may  sell  estate  so  conveyed, 
in  whose  hands  soever  il  maybe.  Drinkwater 
v.  Drinkwater,  4  Mass.  354. 

An  Assignee  in  Insolvency  may,  upon  clearly 
manifesting  his  intention  to  treat  as  void  a 
conveyance  of  land  made  by  the  debtor  in 
fraud  of  creditors,  sell  and  convey  his  whole 
interest  in  the  land  without  himself  first  bring- 
ing an  action  to  set  aside  the  conveyance. 
Freeland  v.  Freeland,  102  Mass.  475. 

Louisiana.  —  A  direct  action  is  indispensable 
in  order  to  defeat  a  fraudulent  contract;  and 
only  in  case  of  fictitious  contracts  or  pure 
simulations  can  the  creditor  cause  the  property 
to  be  seized  and  sold  in  utter  disregard  of  the 
deed  of  transfer.  Van  Ostern  v.  Simmons,  15 
La.  Ann.  302;  Majors  v.  Dennis,  35  La.  Ann. 
336;  Payne  v.  Graham,  23  La.  Ann.  771;  Col- 
lins v.  Shaffer,  20  La.  Ann.  41. 

When  a  sale  of  personal  property  has  been 
completed  by  delivery  (although  fraudulent), 
the  judgment  creditor  of  the  vendor  cannot 
seize  it  in  the  hands  of  the  purchaser  until  the 
sale  is  declared  null  by  a  revocatory  action; 
the  case  is  different  in  a  simulation.  Schneider 
v.  Dreyfus,  21  La.  Ann.  271;  Johnson  v.  Kings- 
land,  etc.,  Mfg.  Co.,  38  La.  Ann.  248;  Willis 
v.  Scott,  33  La.  Ann.  1026. 

1.  Vasser  v.  Henderson,  40  Miss.  519,  90 
Am.  Dec.  351. 

2.  Attachment.  —  See  the  title  Attachment, 
vol.  3,  p.  201 . 

3.  Can  Only  Levy  upon  Property  Conveyed.  — 
Dobson  v.  More,  70  111.  App.  89,  affirmed  171 
111.  271;  McDonald  v.  Cohen,  5  N.  Y.  App. 
Div.  i6r. 

The  Mere  Intermingling  by  a  furniture  dealer, 
with  his  other  goods,  of  furniture  sold  to  him 
in  fraud  of  the  seller's  creditors,  without  proof 
of  unlawful  motive  in  the  purchaser,  does  not 
entitle  the  creditors  of  the  seller  to  attach  the 


purchaser's  whole  stock  of  goods  as  the  seller's 
property,  without  requesting  the  purchaser  to 
point  out  the  portion  of  the  goods  held  under 
such  sale.  Smith  v.  Sanborn,  6  Gray  (Mass.) 
134- 

Property  Exchanged  for  That  Fraudulently  Con- 
veyed Cannot  Be  Levied  upon.  —  Where  a  debtor 
transferred  property  for  the  purpose  of  defraud- 
ing his  creditors,  and  his  vendee  parted  with  it 
in  exchange  for  other  property,  it  was  held  that 
the  title  and  right  of  possession  thus  acquired 
vested  in  the  vendee  and  not  in  the  debtor, 
and  that  a  judgment  creditor  of  such  debtor 
could  not  hold  the  same  by  virtue  of  the  levy 
of  an  execution.  Rutledge  v.  Evans,  11  Iowa 
290. 

4.  Purchaser  of  Property  under  Execution  May 
Recover  Possession  by  Ejectment. —  Brown  v. 
Niles,  16  111.  385;  Wise  v.  Tripp,  13  Me.  9; 
Cleland  v.  Taylor,  3  Mich.  201;  Potter  v. 
Adams,  125  Mo.  118.  46  Am.  St.  Rep.  478; 
Kimmel  v.  M'Right,  2  Pa.  St.  38;  Reynolds  v. 
Vilas,  8  Wis.  471,  76  Am.  Dec.  238;  Eastman 
v.  Schettler,  13  Wis.  324.  See  also  McCoy  v. 
Watson,  51  Ala.  466. 

A  deed  made  in  fraud  of  creditors  may  be 
defeated  by  proof  of  its  fraudulent  character, 
in  an  action  of  ejectment,  by  a  purchaser  at  a 
sheriff's  sale  made  by  virtue  of  a  creditor's 
judgment.  Potter  v.  Adams,  125  Mo.  118,  46 
Am.  St.  Rep.  478. 

5.  What  Purchaser  Must  Show  to  Recover.  — 
Brown  v.  Niles,  16  111.  385.  See  also  Jones  v. 
Crawford,  I  McMull.  L.  (S.  Car.)  373. 

A  purchaser  under  an  execution  against  the 
grantor  has  a  right  to  show  the  deed  to  be 
fraudulent  as  to  the  creditor  under  whose  exe- 
cution he  purchased.  Although  there  is  a 
variance,  in  some  respects,  in  the  description  of 
the  land  in  the  two  deeds,  they  may  be  given 
in  evidence  to  the  jury,  who  may  decide  the 
question  of  identity.  Middleton  v.  Sinclair,  5 
Cranch  (C.  C.)  409. 

Where  a  Defendant  in  a  Judgment  Is  in  Posses- 
sion of  Land  af  the  time  of  levy  and  sale  he 
can  make  no  defense  in  ejectment  against  the 
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Liability  of  Sheriff.  —  If  a  sheriff,  having  a  valid  execution  in  his  hands,  and 
being  tendered  ample  indemnity,  declines  to  levy  upon  property  fraudulently 
conveyed,  he  becomes  liable  to  the  execution  creditor  for  a  false  return.1 

b.  When  Legal  Title  Has  Never  Been  in  Debtor.  —  But  when  a 
debtor  purchases  land  and  has  the  title  made  to  a  third  party  in  fraud  of 
creditors,  the  debtor's  interest  in  such  land  constitutes  an  equitable  and  not 
a  legal  asset,  and  in  some  of  the  states  it  is  held  that  land  cannot  be  sold  as 
the  property  of  the  debtor,  since  there  has  never  been  any  legal  title  in  him 
for  the  judgment  lien  to  take  hold  of,  or  the  execution  to  operate  on,  as  in 
the  case  where  the  debtor  has  had  such  title  and  conveyed  it  fraudulently.2 
The  creditor's  remedy  is  in  equity.3  In  other  states,  however,  it  is  held  that 
an  execution  may  be  levied  upon  such  equitable  interests,  and  that  the  pur- 
chaser may  go  into  a  court  of  chancery  to  obtain  title.4 


purchaser  at  such  sale,  but  such  purchaser 
acquires  a  right  at  least  to  the  deblor's  posses- 
sion. Bunker  v.  Rand,  19  Wis.  253,  88  Am. 
Dec.  684.  See  also  Hyde  v.  Chapman,  33  Wis. 
391. 

1.  See  the  title  Sheriffs  and  Constables. 

2.  When  Legal  Title  Has  Never  Been  in  Debtor 

—  Alabama.  —  Doe  v.  McKinney,  5  Ala.  719. 

Florida.  —  Robinson  v.  Springfield  Co.,  21 
Fla.  203. 

Maine.  —  Davis  v.  Tibbetts,  39  Me.  279;  Low 
v.  Marco,  53  Me.  45;  Webster  v.  Folsom,  58 
Me.  230;  Griffin  v.  Nitcher,  57  Me.  270;  Harts- 
horn 71.  Eames,  31  Me.  93;  Dockray  v.  Mason, 
48  Me.  178.  Compare  Godding  v.  Brackett,  34 
Me.  27. 

Massachusetts.  —  Howe  v.  Bishop,  3  Met. 
(Mass.)  26;  Hamilton  v.  Cone,  99  Mass.  478. 

Michigan.  —  Trask  v.  Green,  9  Mich.  358. 
Compare  Cutter  v.  Griswold.  Walk.  (Mich.)  437. 

Mississippi. — Carlisle  v.  Tindall,  49  Miss. 
229. 

New  Jersey.  —  Haggerty  v.  Nixon,  26  N.  J. 
Eq.  42. 

Ne~M  York.  —  Garfield  v.  Hatmaker,  15  N.  Y. 
475;  Brewster  v.  Power,  10  Paige  (NT.  Y.)  562; 
Wood  v.  Robinson,  22  N.  Y.  564;  McCartney 
v.  Bostwick,  32  N.  Y.  53;  Ocean  Nat.  Bank  v. 
Olcott,  46  N.  Y.  17;  Everett  v.  Everett,  48  N. 
Y.  223;  Estes  v.  Wilcox.  67  N.  Y.  264;  Under- 
wood v.  Sutcliffe,  77  N.  Y.  58;  Wait  v.  Day,  4 
Den.  (N.  Y.)  439.  Compare  Guthrie  v.  Gard- 
ner, 19  Wend.  (N.  Y.)  414;  Arnot  v.  Beadle, 
Hill  &  D.  Supp.  (N.  Y.)  181. 

North  Carolina.  —  Page  v.  Goodman,  8  Ired. 
Eq.  (43  N.  Car.)  16;  Worth  v.  York,  13  Ired. 
L.  (35  N.  Car.)  206;  Gowing  v.  Rich,  1  Ired.  L. 
(23  N.  Car.)  553;  Jimmerson  v.  Duncan,  3 
Jones  L.  (48  N.  Car.)  537;  Everett  v.  Raby, 
104  N.  Car.  479,  17  Am.  St.  Rep.  685. 

South  Carolina.  —  Garrett  v.  Rhame,  9  Rich. 
L.  (S.  Car.)  407.  67  Am.  Dec.  557. 

Vermont.  —  Dewey  v.  Long,  25  Vt.  564. 

Wisconsin.  —  Hyde  v.  Chapman,  33  Wis. 
391;  Kluender  v.  Fenske,  53  Wis.  122;  Pavey 
v.  American  Ins.  Co.,  56  Wis.  224;  Week  v. 
Bosworth,  61  Wis.  85;  Cerney  v.  Pawlot,  66 
Wis.  262;  Skinner  v.  James,  69  Wis.  611; 
Campbell  v.  Campbell,  70  Wis.  311 ;  Waters  v. 
McGuigan,  72  Wis.  155;  Gettlemann  v.  Gitz, 
78  Wis.  439. 

The  Purchase  of  Property  by  a  Wife  with  Means 
Furnished  by  Her  Husband,  with  intent  to  evade 
his  creditors,  is  such  an  investment  of  his 
means  as  may  be   pursued   by  appropriate 


remedy  by  his  creditors,  but  does  not  vest  any 
title,  legal  or  equitable,  susceptible  of  being 
conveyed  by  sheriff's  deed  under  execution, 
and  of  being  perfected  by  a  court  of  equity. 
Carlisle  v.  Tindall,  49  Miss.  229. 

Effect  of  Statute  Authorizing  Sale  of  Trust  Es- 
tates by  Execution.  —  The  North  Carolina  Act  of 
1S12  (Rev.  Stat.,  c.  45,  §  4),  authorizing  the  sale 
of  trust  estates  by  execution,  only  relates  to 
trusts  which  would  be  enforced  between  the 
cestui  que  trust  and  trustee  —  an  honest  trust  — 
and  not  one.  infected  with  fraud,  in  respect  to 
which  the  court  would  not  act  at  the  instance 
of  either  party.  Page  v.  Goodman,  8  Ired. 
Eq.  (43  N.  Car.)  16. 

Thus  where  a  son  bought  a  tract  of  land 
with  the  money  of  his  father,  and  took  the 
deed  in  his  own  name,  but  really  for  the  use 
and  benefit  of  his  father,  and  for  the  purpose 
of  defrauding  his  father's  creditors,  it  was 
held  that  such  land  was  not  liable  to  be  sold 
under  the  above  act,  upon  an  execution  againstl 
the  father,  but  that  the  creditor's  remedy  int 
such  case  was  in  equity.  Jimmerson  v.  Dun- 
can, 3  Jones  L.  (48  N.  Car.)  537. 

3.  Fraudulent  Trust  Estates  Reachable  in 
Equity.  —  Where  a  debtor  has  purchased  land 
and  fraudulently  procured  the  conveyance  to 
be  made  to  his  children,  a  bill  by  a  creditor  to 
subject  the  land  to  his  demand  will  be  sus- 
tained. Godbold  v.  Lambert,  8  Rich.  Eq.  (S. 
Car.)  155;  Jordan  v.  Buschmeyer,  97  Mo.  94; 
Zoll  v.  Soper,  75  Mo.  460;  Gray  v.  Faris,  7 
Yerg.  (Tenn.)  155. 

4.  Fraudulent  Trust  Estates  May  Be  Sold  under 
Execution  —  Arkansas.  —  Hershy  v.  Latham, 
42  Ark.  305. 

Colorado.  —  O'Connell  v.  Taney,  16  Colo. 
353,  25  Am.  St.  Rep.  275. 

Indiana.  —  Tevis  v.  Doe,  3  Ind.  129;  Pen- 
nington v.  Clifton,  11  Ind.  162;  Hanna  v. 
Aebker,  84  Ind.  411. 

Maryland.  —  Cecil  Bank  v.  Snively,  23  Md. 
253- 

Missouri.  —  Herrington  v.  Herrington,  27 
Mo.  560;  Bobb  i>.  Woodward,  50  Mo.  95. 

Pennsylvania.  —  Kimmel  M'Right,  2  Pa. 
St.  38. 

Where  a  father,  being  in  failing  circum- 
stances, purchases  land,  and  causes  the  title 
to  be  vested  in  a  third  person  in  trust  for  his 
own  children,  with  a  view  to  defraud  his  cred- 
itors, there  will  be  a  resulting  trust  to  himself 
for  the  benefit  of  his  creditors;  this  interest 
may  be  seized  and  sold  on  execution  under  a 
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Crops  and  Minerals.  —  A  creditor  cannot  levy  upon  crops  or  minerals  raised  or 
mined  by  the  industry  of  the  grantee  upon  land  fraudulently  conveyed  to  him, 
if  the  property  levied  upon  was  not  in  existence  at  the  time  of  the  fraudulent 
conveyance  and  no  act  of  the  grantor  other  than  the  conveyance  contributed 
in  any  way  or  part  to  its  production.  It  was  at  no  time  the  personal  prop- 
erty of  the  grantor  and  cannot  be  levied  upon  as  such.1  It  is  otherwise,  how- 
ever, when  the  crop  was  actually  planted  upon  the  land  before  its  fraudulent 
conve3'ance.3 

3.  By  Creditors'  Bills  and  Actions  in  the  Nature  of — a.  In  General.  —  It 
is  a  very  familiar  head  of  equity  jurisdiction  to  set  aside,  at  the  suit  of  credit- 
ors, conveyances  by  their  debtor  which  have  been  interposed  to  defraud  them, 
and  which,  if  allowed  to  stand,  would  defeat  the  collection  of  their  debts.3 

Elective  Remedies.  —  A  judgment  creditor  has  his  election  either  to  proceed 
in  rem  against  the  property  fraudulently  conveyed,  treating  the  conveyance 
as  a  nullity,  or  to  bring  an  equitable  action  to  have  the  conveyance  declared 
void.4 

b.  Prerequisites  of  Equitable  Relief  —  (i)  Reduction  of  Claim  to 

Judgment — (a)  Necessity  of  Judgment  —  aa.  At  Common  Law — (aa)  General  Rule.  —  When 
a  party  claiming  to  be  a  creditor  or  the  representative  of  one  avers  a 
gift  or  conveyance  to  be  fraudulent  and  void  under  the  statute,  and  seeks 
in  equity  to  have  it  set  aside,  the  primary  fact  to  be  established  is  the 
existence  of  a  debt  to  which  the  property  given  or  conveyed  would  be  sub- 
ject if  the  gift  or  conveyance  did  not  stand  in  the  way,  obstructing  the  legal 
remedies  to  reach  it.  To  enable  a  party,  therefore,  to  question  and  put 
in  controversy  the  bona  fides  of  a  gift  or  sale  of  property,  it  must  appear 
affirmatively  that  he  is  a  creditor  of  the  vendor,  not  merely  that  he  is  a 
person  claiming  a  debt  or  obligation  due  to  him  from  the  vendor;  but  the 
character  in  which  the  attacking  party  prosecutes  the  action  and  claims  to 
overthrow  the  sale  or  conveyance  must  be  settled  and  put  at  rest  by  the 
judgment  or  decree  of  a  competent  court.    A  court  of  equity,  therefore, 

judgment  against  him  in  favor  of  one  of  those         3.  Bean  v.  Smith,  2  Mason  (U.  S.)252;  Shaw 

creditors.    Herrington  v.  Herrington,  27  Mo.  v.  D wight,  27  N.  Y.  244,  84  Am.  Dec.  275; 

560;  Bobb  v.  Woodward,  50  Mo.  95.  Gasper  v.  Bennett,  (Supm.  Ct.  Spec.  T.)  12 

1.  Jones  v.  Bryant,  13  N.  H.  53;  Garbutt  v.  How.  Pr.  (N.  Y.)  307  Zoll  v.  Soper,  75  Mo. 
Smith.  40  Barb.  (N.  Y.)  22;  Peters  v.  Light,  76  460;  Pratt  v.  Curtis,  2  Lowell  (U.  S.)  87;  Fle- 
Pa.  St.  289.  Compare  State  v,  McBride,  105  wellen  v.  Crane,  58  Ala.  627;  Rhodes  v.  Green, 
Mo.  265.  36  Ind.  7;  Gallman  v.  Perrie,  47  Miss.  131 ; 

2.  Pierce  v.  Hill, 35  Mich. 194,  24  Am.  Rep.  541.  Pulliam  v.  Taylor,  50  Miss.  551. 

Hay  Cut  on  Land  Fraudulently  Conveyed  Is  Lia-  4.  Elective  Eemedies.  —  Rozek  v.  Redzinski, 

ble  to  be  taken  on  execution  to  satisfy  the  debt  87  Wis.  525;  Ladd  v.  Smith,  107  Ala.  506; 

of  a  creditor.    Dodd  v.  Adams,  125  Mass.  398.  Logan  v.  Logan,  22  Fla.  561,  1  Am.  St.  Rep. 

Crops  Growing  upon  Land  Exempt  from  Levy.  212;  National  Bank  v.  Hollerin,  31  Neb.  558. 

—  If  after  judgment  recovered  the  judgment  Equity   has  jurisdiction   to  set  aside  the 

debtor  conveys  away  exempt  property  with  fraudulent  transfer  of  a  debt  reduced  to  judg- 

growing  crops  thereon,  with  intent  to  defraud  ment,  although  the  party  may  also  be  entitled 

his  creditors,  the  crops  may  be  reached  and  to  a  legal  remedy  by  a  garnishee  process 

subjected  to  process  in  the  hands  of  the  fraudu-  against  the  fraudulent  transferee.  Sheppard 

lent  grantee.    The  severable  character  of  the  v.  Iverson,  12  Ala.  97. 

property  is  not  changed  by  the  conveyance.  The  statute  (Hutch.  Code  904,  §  27)  which 

and  if  such  con  veyance  is  fraudulent  as  against  authorizes  a  judgment  creditor  to  proceed  by 

creditors,  it  may  be  subjected  to  the  process  scire  facias  at  law,  10  procure  satisfaction  of 

of  the  court  in  behalf  of  creditors,  though  the  bis   debt  out  of  property  which  has  teen 

land  itself  may  remain  exempt.    Erickson  v.  fraudulently  conveyed  by  the  debtor,  does  not 

Paterson,  47  Minn.  525.  exclude  the  jurisdiction  of  a  court  of  equity  to 

When  Grantor  Retains  an  Interest.  —  A  judg-  set  aside  fraudulent  conveyances.    Abbey  v. 

ment  creditor  is  entitled  to  crops  grown  upon  Commercial  Bank,  31  Miss.  434. 

the  land  of  his  debtor  after  it  has  been  trans-  Where  a  bill  was  filed  by  judgment  credit- 

ferred  in  fraud  of  his  rights,  so  far  at  least  as  ors  to  set  aside  a  conveyance  as  fraudulent,  it 

the  fraud ulent  grantor  retains  an  interest  in  was  held  that  a  court  of  equity  had  juris- 

them  by  an  understanding  with  the  grantee.  diction,  notwithstanding  the  creditors  might 

Ftirv  v.  Strohecker,  44  Mich.  337.    See  also  have  sued  the  donee  as  executor  de  son  tort, 

Turner-Looker  Co.  v.  Garvey,  (Ky.  1897)  43  S.  after   the   death   of    the   donor.    Trippe  v. 

W.  Rep.  202.  Ward,  2  Ga.  304. 
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will  not  usually,  in  the  absence  of  ; 
relieve  a  creditor  until  he  has  reduced 

1.  Creditor's  Demand  Must  Be  Reduced  to  Judg- 
ment —  England. — Angell  v.  Draper,  I  Vern. 
399;  Shirley  v.  Watts,  3  Atk.  200;  Bennet  v. 
Musgrove,  2  Ves.  51;  Balch  v.  Wastall,  I  P. 
Wms.  445;  Colman  v.  Croker,  1  Ves.  Jr.  160. 

United  States.  —  Chadbourn  z'.  Coe,  45  Fed. 
ReD.  822;  Smith  v.  Ft.  Scott,  etc.,  R.  Co.,  99 
U.  S.  398;  Scott  v.  Neely,  140  U.  S.  106;  Jones 
v.  Green,  1  Wall.  (U.  S.)  330;  Stewart  v.  Fagan, 
2  Woods.  (U.  S.)  215;  Claflin  v.  McDermott, 
20  Blatchf.  (U.  S.)  522;  Putney  v.  Whitmire, 
66  Fed.  Rep.  385;  Dahlman  v.  Jacobs,  15  Fed. 
Rep.  863. 

Alabama.  —  Pennington  v.  Woodall,  17  Ala. 
685;  Reese  v.  Bradford,  13  Ala.  837;  Sanders 
v.  Watson,  14  Ala.  198;  Turney  v.  Morrow,  26 
Ala.  339;  Scott  v.  Ware,  64  Ala.  174;  Watts  v. 
Gayle,  20  Ala.  817;  Dargan  v.  Waring,  11  Ala. 
988,  46  Am.  Dec.  234;  Planters',  etc.,  Bank  v. 
Walker.  7  Ala.  926;  Pharis  v.  Leachman,  20 
Ala.  662. 

Arkansas.  —  Reeves  v.  Sherwood,  45  Ark. 
520;  Clark  v.  Anthony,  31  Ark.  546;  Meux  v. 
Anthony,  11  Ark.  420,  52  Am.  Dec.  274. 

California.  —  Bickerstaff  v.  Doub,  19  Cal. 
109,  79  Am.  Dec.  204;  Horn  v.  Volcano  Water 
Co.,  13  Cal.  62,  73  Am.  Dec.  569;  Castle  v. 
Bader,  23  Cal.  76. 

Colorado.  —  Barnes  v.  Beighly,  9  Colo.  475; 
Neuman  o.  Dreifurst,  9  Colo.  228;  Burdsall  v. 
Waggoner,  4  Colo.  256;  Allen  v.  Tritch,  5 
Colo.  222. 

District  of  Columbia. — Morrison  v.  Shuster, 
1  Mackey  (D.  C.)  190;  Hess  v.  Horton,  2  App. 
Cas.  (D.  C.)  81. 

Florida.  —  Post  v.  Roach,  26  Fla.  442;  Bar- 
row v.  Bailey,  5  Fla.  9;  Carter  v.  Bennett,  4 
Fla.  284;  Logan  v.  Logan,  22  Fla.  561,  I  Am. 
St.  Rep.  212;  Robinson  v.  Springfield  Co.,  21 
Fla.  203;  Epstein  v.  Ferst,  35  Fla.  498. 

Georgia. — Oberholser  v.  Greenfield,  47  Ga. 
530;  Stephens  v.  Whitehead,  75  Ga.  294;  Cub- 
bedge  v.  Adams,  42  Ga.  124;  Peyton  v.  Lamar, 
42  Ga.  131;  McDermott  v.  Blois,  R.  M.  Charlt. 
(Ga.)  281. 

Illinois.  —  Ballentine  v.  Beall,  4  111.  203; 
Bay  v.  Cook,  31  111.  336;  Goembel  v.  Arnett, 
100  111.  34;  Scripps  v.  King,  103  111.  469; 
Heacock  v.  Durand,  42  111.  230;  Ishmael  v. 
Parker,  13  111.  324;  Scheubert  v.  Honel,  152 
111.  313,  affirming  50  111.  App.  597;  Russell  v. 
Chicago  Trust,  etc..  Bank,  139  111.  538; 
Durand  v.  Gray,  129  111.  9;  Beidler  v.  Douglas, 
35  111.  App.  124;  Weis  v.  Tiernan,  91  111.  27; 
Weightman  v.  Hatch,  17  111.  281;  Stone  v. 
Manning,  3  111.  530,  35  Am.  Dec.  119;  McCon- 
■el  v.  Dickson,  43  111.  99;  Gore  v.  Kramer, 
117  111.  176;  Mugge  v.  Ewing,  54  111.  236; 
Dormueil  v.  Ward,  108  111.  216;  Bigelow  v. 
Andress,  31  111.  322;  Dewey  v.  Eckert,  62  111. 
218;  Miller  v.  Davidson.  8  111.  518,  44  Am. 
Dec.  715;  Austin  v.  Bruner,  169  111.  178. 

Indiana.  —  Barnes  v.  Sammons,  128  Ind. 
596:  Bryan  v.  Blythe,  4  Blackf.  (Ind.)  249; 
Shirley  v.  Shields,  8  Blackf.  (Ind.)  273;  West 
v.  M'Carty,  4  Blackf.  (Ind.)  244. 

Iowa.  —  Clark  v.  Raymond,  84  Iowa  251; 
Faivre  v.  Gillman,  84  Iowa  573. 

Kansas.  —  Tennent  v.  Battey,  18  Kan.  324. 


in  authoritative  statute,  intervene  to 
his  demand  to  a  judgment  at  law,1  or 

Kentucky.  —  M'Kinley  v.  Combs,  1  T.  B. 
Mon.  (Ky.)  106;  Allen  v.  Camp,  1  T.  B.  Mon. 
(Ky.)  232,  15  Am.  Dec.  109;  Halbert  v.  Giant, 
4  T.  B.  Mon.  (Ky.)  580;  Nappei  v.  Yager,  79 
Ky.  241;  Barton  v.  Barton,  80  Ky.  212; 
Poague  v.  Boyce,  6  J.  J.  Marsh.  (Ky.)  83; 
Scott  v.  M'Millen,  1  Litt.  (Ky.)  302,  13  Am. 
Dec.  239;  Andersons.  Bradford,  5  J.  J.  Marsh. 
(Ky.)  73;  Waller  v.  Todd,  3  Dana  (Ky.)  503,  28 
Am.  Dec.  94. 

Maine.  —  Skeele  v.  Stanwood,  33  Me.  307. 
See  also  Dana  v.  Haskell,  41  Me.  25. 

Maryland.  —  Griffith  v.  Frederick  County 
Bank,  6  Gill  &  J.  (Md.)  434;  Rich  v.  Levy,  16 
Md.  74;  Uhl  v.  Dillon,  10  Md.  500,  69  Am. 
Dec.  172. 

Massachusetts  — Geer  v.  Horton,  159  Mass. 
259;  Carver  v.  Peck,  131  Mass.  291;  Pettibone 
v.  Toledo,  etc.,  R.  Co.,  148  Mass.  417. 

Michigan.  —  Fox  v.  Willis,  I  Mich.  321; 
Blish  v.  Collins,  68  Mich.  542;  Nugent  v. 
Nugent,  70  Mich.  52;  Millar  v.  Babcock,  29 
Mich.  526;  Tyler  v.  Peatt,  30  Mich.  63;  May- 
nard  v.  Hoskins,  9  Mich.  485. 

Minnesota.  —  Massey  v.  Gorton,  12  Minn. 
145,  go  Am.  Dec.  287. 

Mississippi.  —  Hilzheim  v.  Drane,  10  Smed. 
&  M.  (Miss.)  556;  Vasser  v.  Henderson,  40 
Miss.  519,  90  Am.  Dec.  351;  Berryman  v.  Sul- 
livan, 13  Smed.  &  M.  (Miss.)  75;  Ferguson  v. 
Bobo,  54  Miss.  121;  Snodgrass  v.  Andrews, 
30  Miss.  472,  64  Atn.  Dec.  160;  Comstock  v. 
Rayford,  I  Smed.  &  M.  (Miss.)  423,  40  Am. 
Dec.  102;  Hamilton  v.  Mississippi  College,  52 
Miss.  65;  Farned  v.  Harris,  11  Smed.  &  M. 
(Miss.)  366. 

Missouri.  —  Lackland  v.  Smith,  5  Mo.  App. 
153;  Spitz  v.  Kerfoot,  42  Mo.  App.  77;  Dodd  v. 
Levy,  10  Mo.  App.  121 ;  Carr  v.  Parker,  10  Mo. 
App.  364;  Crim  v.  Walker,  79  Mo.  335;  Martin 
v.  Michael,  23  Mo.  50,66  Am.  Dec.  656;  Merry 
v.  Fremon,  44  Mo.  518;  Alnutt  v.  Leper,  48 
Mo.  319. 

Montana.  —  Botcher  v.  Berry,  6  Mont.  448. 

Nebraska.  —  Weinland  v.  Cochran,  9  Neb. 
480;  Crowell  v.  Horacek,  12  Neb.  622;  Ran- 
som v.  Schmela,  13  Neb.  73. 

New  Jersey.  —  Holdrege  v.  Gwynne,  18  N. 
J.  Eq.  26;  Oakley  v.  Pound,  14  N.  J.  Eq.  178; 
Francis  v.  Lawrence,  48  N.  J.  Eq.  508;  Edgar 
v.  Clevenger,  3  N.  J.  Eq.  258;  Fleischman  v. 
Young,  9  N.  J.  Eq.  620;  Melville  v.  Brown,  16 
N.  J.  L.  363;  Swayze  v.  Swayze,  9  N.  J.  Eq. 
273;  Williams  v.  Winans,  22  N.  J.  Eq.  5/3; 
Davis  v.  Dean,  26  N.  J.  Eq.  436;  Robert  v. 
Hodges,  16  N.  J.  Eq.  299. 

New  Mexico.  —  Wolcott  v.  Ashenfelter,  5  N. 
Mex.  442. 

New  York.  — Galle  v.  Tode,  60  Hun  (N.  Y.) 
132,  21  Civ.  Pro.  (N.  Y.)  147,  152;  National 
Tradesman's  Bank  v.  Wetmore,  42  Hun  (N. 
Y.)  359;  Hall  v.  Stryker,  29  Barb.  (N.  Y)  105: 
Wiggins  v.  Armstrong,  2  Joh"s.  Ch.  (N.  Y.) 
144;  Brinkerhoff  v.  Brown,  4  Johns.  Ch.  (N. 
Y.)67i;  McElwain  v.  Willis,  9  Wend.  (N.  Y.) 
548;  Crippenw.  Hudson,  13  N.  Y.  161 ;  Cramer 
v.  Blood,  57  Barb.  (N.  Y.)  155;  Clarkson  v.  De 
Pevster,  3  Paige  (N.  Y.)  320;  Thurber  v. 
Blanck,  50  N.  Y.  80;  Field  v.  Chapman, 
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has  some  process  regularly  issued,  as  in 

(Supm.  Ct.  Spec.  T.)  13  Abb.  Pr.  (N.  Y.)  320; 
Briggs  v.  Austin,  129  N.  Y.  208;  Lawton  v. 
Levy,  2  Edw.  (N.  Y.)  197;  Jackson  v.  Cadwell, 
1  Cow.  (N.  Y.)  622;  Thtoop  Grain  Cleaner  Co. 
v.  Smith,  no  N.  Y.  83;  Van  Dewater  v.  Gear, 
21  N.  Y.  App.  Div.  201. 

North  Carolina.  —  Green  v.  Kornegay,  4 
Jones  L.  (49  N.  Car.)  66,  67  Am.  Dec.  261; 
Hafner  v.  Irwin,  4  Ired.  L.  (26  N.  Car)  529; 
Poits  v.  Blackwell,  3  Jones  Eq.  (56  N.  Car.) 
449;  Powell  v.  Howell,  63  N.  Car.  283;  Brown 
v.  Long,  1  Ired.  Eq.  (36  N.  Car.)  190,  36  Am. 
Dec.  43;  Rambaut  v.  May-field,  1  Hawks  (8  N. 
Car.)  85;  Wheeler  v.  Taylor,  6  Ired.  Eq.  (41 
N.  Car.  225;  Clark  v.  Banner,  1  Dev.  &  B.  Eq. 
(21  N.  Car.)  608. 

Oregon.  —  Dawson  v.  Coffey,  12  Oregon  519. 

Pennsylvania.  —  Arlman  v.  Giles.  155  Pa.  St. 
409. 

South  Carolina.  —  State  v.  Foot,  27  S.  Car. 
340;  Hall  v.  Joiner,  1  S.  Car.  186;  Eno  v.  Cal- 
der,  14  Rich.  Eq.  (S.  Car.)  154;  Austin  v.  Mor- 
ris, 23  S.  Car.  393;  Miller  v.  Newell,  20  S. 
Car.  138,47  Am.  Rep.  833. 

South  Dakota.  —  Griswold  v.  Sundback,  4  S. 
Dak.  441 

Tennessee.  —  Hopkins  v.  Webb,  9  Humph. 
(Tenn.)  519;  Williams  v.  Tipton,  5  Humph. 
(Tenn.)  66,  42  Am.  Dec.  420;  Duberry  v.  Clif- 
ton, Cooke  (Tenn.)  328. 

Virginia.  —  Tate  v.  Liggat,  2  Leigh  (Va.) 
99;  Kelso  v.  Blackburn,  3  Leifih  (Va.)  299; 
Chambeilayne  v.  Temple,  2  Rand.  (Va.)  384, 
14  Am.  Dec.  786;  Rhodes  v.  Cousins,  6  Rand. 
(Va.)  188,  18  Am.  Dec.  715. 

Washington.  —  Thompson  v.  Caton,  3  Wash. 
Ter.  31. 

Wisconsin. — Jones  v.  Lake,  2  Wis.  210; 
Eaton  v.  White,  2  Wis.  292;  Bogert  v,  Phelps, 
14  Wis.  88;  Goss  v.  Lester,  1  Wis.  52;  Monta- 
gue v.  Horton,  12  Wis.  600;  North  Hudson 
Mut.  Bldg.,  etc..  Assoc.  v.  Childs,  86  Wis.  292; 
Gilbert  v.  Stockman,  81  W7is.  602,  29  Am.  St. 
Rep.  922;  Cornell  v.  Radway,  22  Wis.  260; 
Weber  ; .  Websr,  90  Wis.  467. 

Property  Conveyed  to  Third  Person  at  Instance 
of  Debtor.  — ■  The  recovery  of  a  judgment  at  law 
is  necessary  before  resorting  to  equity  to  reach 
property  which  the  debtor  has  purchased  and 
fraudulently  procured  to  be  conveyed  to  a 
third  person.  Griffin  v.  Nitcher,  57  Me.  270; 
Webster  v.  Clark,  25  Me.  313;  Overmire  v. 
Haworth,  48  Minn.  372,  31  Am.  St.  Rep.  660; 
Massey  v.  Gorton,  12  Minn.  145,  go  Am.  Dec. 
287;  Famed  v.  Harris,  11  Smed.  &  M.  (Miss.) 
366:  Haggerty  v.  Nixon,  26  N.  J.  Eq.  42;  Sco- 
ville  v.  Halladay,  (Supm.  Ct.  Gen.  T.)  16  Abb. 
N.  Cas.  (N.  Y.)  43;  Clark  v.  Strong,  16  Ohio 
318. 

A  Creditor  Will  Not  Be  Excused  from  Showing  a 
Judgment  because  of  the  fact  that  he  was  in- 
duced, by  the  debtor's  professions  of  honest 
intention  and  solicitude  to  discharge  the  debt, 
from  instituting  an  action  to  collect  the  same 
until  it  was  barred  by  the  statute  of  limita- 
tions. Wickliffes  v.  Lyon.  5  J.  J.  Marsh.  (Ky.) 
84. 

The  Pending  of  an  Action  at  law  by  a  Creditor 

against  his  debtor,  which  may  result  in  a  judg- 
ment and  execution  for  the  creditor,  does  not 
give  him  a  right  in  equity  to  question  the  dis- 


the  case  of  an  attacnment  authorizing 

position  of  the  debtor's  property,  even  though 
disposed  of  by  a  fraudulent  assignment.  Post 
v.  Roach,  26  Fla.  442. 

Until  a  Surety  Has  Obtained  Judgment  upon  & 
Note  Aeainst  the  Principal  Debtor,  or  has,  by 
payment  of  the  amount,  been  subrogated  to  a 
judgment  recovered  by  the  payee,  he  cannot 
bring  a  suit  to  have  a  fraudulent  conveyance 
of  real  estate,  made  by  the  principal  debtor, 
set  aside,  and  have  the  land  declared  subject  to 
the  debt.  Barnes  v.  Sammons,  128  Ind.  596. 
See  also  Williams  v.  Tipton,  5  Humph.  (Tenn.) 
66,  42  Am.  Dec.  420. 

Separate  Property.  —  "  Where  a  judgment  is 
recovered  against  joint  debtors  upon  service 
of  process  on  any  fewer  than  the  whole,  and 
where,  consequently,  an  execution  can  be 
issued  only  against  the  joint  property  of  all, 
or  against  the  separate  property  of  those  who 
have  been  served,  an  action  in  the  nature  of  a 
creditor's  bill  cannot  be  maintained  to  inter- 
fere with  any  disposition  of  the  separate  prop- 
erty of  those  who  have  not  been  served."  Per 
Clerke,  J.,  in  Billhofer  v.  Heubach,  (Supm. 
Ct.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  143.  See  also 
Field  v.  Chapman,  (Supm.  Ct.  Gen.  T.)  15 
Abb.  Pr.  (N.  Y.)  434,  24  How.  Pr.  (N.  Y.)  463, 
affirming  22  How.  Pr.  (N.  Y.)  329,  13  Abb.  Pr. 
(N.  Y.)  320. 

Joint  Property  of  joint  defendants,  however, 
may  be  reached,  notwithstanding  the  fact  that 
some  of  the  defendants  were  not  served  with 
process.  Billhofer  v.  Heubach,  (Supm.  Ct. 
Gen.  T.)  15  Abb.  Pr.  (N.  \.)  143;  Paton  v. 
Wright,  (Super.  Ct.  Spec.  T.)  15  How.  Pr.  (N. 
Y.)  481;  Austin  v.  Figueira,  7  Paige  (N.  Y.) 
56;  Commercial  Bank  v.  Meach,  7  Paige  (N.Y.) 
4*8. 

The  United  States  Is  Merely  a  Simple  Contract 
Creditor  of  the  Sureties  on  an  Official  Bond,  and 

the  statutes  giving  extraordinary  and  sum- 
mary remedies  for  collecting  any  debt  or  claim 
that  might  arise  from  default  has  not  obviated 
the  necessity  for  obtaining  judgment.  U.  S. 
v.  Ingate.  48  Fed.  Rep.  251. 

Parties  Holding  Void  Judgments  cannot  attack 
a  fraudulent  conveyance.  Epstein  v.  Ferst,  35 
Fla.  498. 

After  the  Reversal  of  a  Judgment  the  plaintiff 

is  a  mere  creditor  at  large,  and  before  obtain- 
ing another  judgment  cannot  attack  a  fraudu- 
lent conveyance.  North  Hudson,  etc.,  Co.  v. 
Childs,  86  Wis.  292. 

Stringency  of  the  Bule.  —  The  rule  requiring  a 
judgment  as  a  prerequisite  to  a  suit  to  set 
aside  a  fraudulent  conveyance  has  been  char- 
acterized as  a  technical  and  arbitrary  one, 
which  is  not  to  be  regarded  as  inflexible,  and 
whose  maintenance  is  not  of  more  importance 
than  the  ends  of  justice.  Deady,  J.,  in  Hahr= 
v.  Salmon,  20  Fed.  Rep.  801. 

In  National  Tradesmen's  Bank  v.  Wetmore, 
124  N.  Y.  249,  Bradley,  J.,  said:  "  This  rule 
is  not  so  unrelenting  as  to  deny  to  a  party  the 
interposition  of  the  equity  powers  of  the  court, 
when  the  situation  is  such  as  to  render  impos- 
sible the  aid  of  a  court  of  law  to  there  take  the 
preliminary  steps  and  produce  what  ordinarily 
may  be  treated  as  the  condition  precedent  to 
the  application  for  equitible  relief." 

Persons  Justifying  under  a  Distress  Warrant  are 
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a  seizure  of  the  property.1  Until  then,  he  has  not  established  his  right  to 
question  the  fairness  and  validity  of  the  debtor's  disposition  of  his  property. 

Bill  Filed  in  Behalf  of  Other  Creditors.  —  Where  a  bill  is  filed  by  a  complainant  in 
behalf  of  himself  and  all  other  creditors  who  may  choose  to  come  in  under  the 
decree  and  contribute  to  the  expense  of  the  suit,  it  seems,  however,  it  is  not 
necessary  that  all  or  any  of  the  creditors  shall  be  judgment  creditors  except 
the  one  named  as  plaintiff.2 

Partnership  Creditors.  —  Creditors  at  large  of  a  partnership  have  no  lien  upon 
the  assets  of  the  firm,  and  must  in  general  recover  a  judgment  before  they  may 
resort  to  equity  to  reach  partnership  property  which  has  been  fraudulently 
conveyed.3 

Subrogation  of  Party  Paying  Judgment.  —  Where  a  judgment  is  recovered  against 
a  principal  and  his  surety,  and  the  surety  pays  the  judgment,  or  where  a  judg- 
ment is  recovered  on  a  note  against  the  maker  and  indorser,  and  an  indorser 
pays  the  note,  the  question  arises  whether  the  surety  and  indorser  respectively 
become  subrogated  to  the  rights  of  the  judgment  creditor  and  are  entitled  to 
go  into  equity  to  set  aside  a  fraudulent  conveyance  made  by  the  principal 
debtor  or  whether  they  must  obtain  a  judgment  of  their  own  before  seeking 
equitable  relief.  This  is  a  question  upon  which  there  has  been  much  con- 
trariety of  opinion,  the  decisions  in  the  same  state  being  often  conflicting.4 


not  in  a  condition  to  impeach  a  conveyance 
made  by  the  tenant,  on  the  ground  of  fraud 
against  creditors.  To  enable  a  landlord  to 
take  such  objection,  he  must,  like  any  other 
creditor,  obtain  judgment  and  issue  execution. 
Hastings  v.  Belknap,  I  Den.  (N.  Y.)  190. 

A  Creditor  by  Decree  ia  Chancery,  upon  the  re- 
turn of  his  execution  unsatisfied,  is  entitled  to 
the  same  relief  against  the  equitable  interests 
and  property  of  his  debtor,  as  a  creditor  by  a 
judgment  at  law.  Clarkson  v.  De  Peyster,  3 
Paige  (N.  Y.)  320. 

Simple  Contract  Creditors  May  Enforce  Trusts. 
—  A  simple  contract  creditor  may  file  a  bill  to 
have  the  trusts  of  a  deed  of  assignment  for  the 
benefit  of  creditors  carried  into  effect.  But  a 
creditor  who  wishes  to  impeach  such  a  deed 
must  first  obtain  a  judgment  and  proceed  to 
the  extent  of  an  execution  at  law.  Lawton  v. 
Levy,  2  Edw.  (N.  Y.)  197. 

A  simple  contract  creditor  may  file  a  credit- 
or's bill  to  obtain  a  distribution  of  trust  funds 
in  the  hands  of  an  assignee.  In  such  a  case  it 
is  not  necessary  that  he  should  be  a  judgment 
creditor.    Baker  v.  Bartol,  6  Cal.  483. 

1.  See  infra,  this  section,  Obtaining  Lien 
upon  Property  Conveyed — Mode  of  Obtaining 
Lien  —  Attachment. 

2.  Bill  Filed  in  Behalf  of  Other  Creditors.  — 
State  v.  Foot,  27  S.  Car.  340. 

The  New  York  Act  of  1858  (c.  314,  Laws 
of  1858),  which  authorizes  an  assignee,  or  other 
trustee  of  the  estate  of  an  insolvent,  for  the 
benefit  of  creditors  and  others  interested,  to 
disaffirm  and  treat  as  void  all  transfers  in 
fraud  of  their  rights,  and  to  maintain  all  nec- 
essary actions  for  that  purpose,  dispenses  with 
the  necessity  of  any  special  or  other  lien  in  be- 
half of  the  individual  creditors,  and  an  action 
by  such  a  trustee  to  annul  a  fraudulent  trans- 
fer and  to  recover  the  property  or  its  avails 
may  be  brought  for  the  benefit  of  simple  con- 
tract creditors.  Southard  v.  Benner,  72  N.  Y. 
♦24. 

3.  Partne'  ship  Property.  —  Reese  v.  Bradford, 
13  Ala.  837;  Gore  v.  Kramer,  117  111.  176,  cit- 


3i 


ing  Crippen  v.  Hudson,  13  N.  Y.  161,  and 
Goembel  v.  Atnett,  100  111.  42;  Young  v. 
Frier,  9  N.  J.  Eq.  465;  Dunlevy  v.  Tallmadge, 
(Ct.  App.)  29  How.  Pr.  (N.  Y.)  397.  See  also 
Field  v.  Chapman,  (Supm.  Ct.  Gen.  T.)  15 
Abb.  Pr.  (N.  Y.)  434. 

Limited  Partnership  under  New  York  Statute. 
—  Creditors  of  a  limited  partnership  under  the 
New  York  statute,  after  such  partnership  be- 
comes insolvent,  may,  without  first  recovering 
judgments,  file  a  bill  in  equity  to  reach  prop- 
erty fraudulently  conveyed  and  to  restrain  the 
insolvent  partners  from  disposing  of  the  firm's 
assets,  and  for  the  appointment  of  a  receiver. 
Innes  v.  Lansing,  7  Paige  (N.  Y.)  583;  Van 
Alstyne  v.  Cook,  25  N.  Y.  489;  Whitcomb  v. 
Fowle,  (C.  PI.  Spec.  T.)  7  Abb.  N.  Cas.  (N.  Y.) 
295;  Greene  v.  Breck,  32  Barb.  (N.  Y.)  73; 
Whitewright  v.  Stimpson,  2  Barb.  (N.  Y.)  379. 

If  Partners  Dissolve  and  Fraudulently  Turn  the 
Copartnership  Property  to  the  Payment  of  Private 
Debts,  it  seems  that  a  simple  contract  creditor 
of  the  partnership  may  file  a  bill  to  restrain 
them.    Lawlo.n  v.  Levy,  2  Edw.  (N.  Y.)  197. 

4.  Subrogation  of  Party  Paying  Judgment.  —  In 
Lyon  v.  Boiling,  9  Ala.  463,  44  Am.  Dec.  444, 
it  was  held  that  the  indorser  of  a  note,  after 
paying  a  judgment  recovered  against  himself 
and  the  maker,  was  entitled  to  go  into  equity 
and  seek  relief  against  a  fraudulent  convey- 
ance made  by  the  maker. 

But  in  Sanders  v.  Watson,  14  Ala.  198,  it 
was  determined,  without  any  reference  to  the 
former  decision,  that  a  surety,  upon  paying  a 
judgment  recovered  against  himself  and  the 
principal  on  a  bond,  was  a  mere  simple  con- 
tract creditor,  and  was  not  entitled  to  have  set 
aside  a  fraudulent  conveyance  made  by  his 
principal;  and  the  fact  that  the  principal  was 
a  nonresident  of  the  state  was  not  regarded 
as  strengthening  the  surety's  position. 

In  Crawford  v.  Logan,  97  111.  396,  it  was 
held  that  the  indorser  of  a  note  after  judgment 
had  been  obtained  thereon  was  entitled  to  pay 
the  judgment  and  take  an  assignment  of  the 
note  to  himself,  and  that  after  doing  so  he  be- 
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(66)  Exceptions.  —  The  rule  requiring  a  judgment  or  decree  as  a  prerequisite 
of  equitable  jurisdiction  is  subject  to  exceptions  when  the  recovery  of  such 
judgment  or  decree  is  impossible  or  would  be  unavailing.1 

Absconding  Debtor.  —  Thus  when  the  debtor  has  absconded  so  that  no  personal 
judgment  can  be  obtained  against  him,  and  there  is  no  statutory  proceeding  by 
which  his  property  can  be  reached,  a  creditor's  bill  will  lie  in  the  first  instance 
and  from  the  necessity  of  the  case.2 

Nonresidence  of  Debtor.  —  So  the  nonresidence  of  the  debtor  and  the  fact  that 
he  has  no  property  within  the  state  have  been  held  a  sufficient  excuse  for  not 
obtaining  a  judgment,3  but  this  exception  is  not  universally  admitted.4 

Decease  of  Debtor.  —  In  some  states  it  is  held  that  a  demand  allowed,  classified, 
and  adjudged  by  the  probate  court  to  be  a  claim  against  the  estate  of  a 
deceased  debtor  has  the  force  and  effect  of  a  judgment.5    Claims  against  the 


came  subrogated  to  all  the  rights  his  assignor 
had  for  the  collection  of  the  note  and  judg- 
ment, and  might  file  a  bill  to  set  aside  a 
fraudulent  conveyance  made  by  the  maker  of 
the  note. 

But  in  Mugge  v.  Ewing,  54  111.  236,  where  a 
surety  paid  a  judgment  recovered  against 
himself  and  his  principal,  and  after  the  death 
of  the  principal  joined  with  other  creditors  in 
a  bill  to  set  aside  a  fraudulent  conveyance 
made  by  the  principal  in  his  lifetime,  it  was 
held  that  the  surely,  not  having  obtained  a 
judgment  against  the  principal  in  his  lifetime, 
or  obtained  an  allowance  of  the  claim  against 
his  estate,  stood  in  the  position  of  a  simple 
contract  creditor  and  was  not  in  a  position  to 
maintain  the  bill. 

In  Dozier  v.  Lewis,  27  Miss.  679,  a  surety, 
who  had  paid  a  judgment  against  his  princi- 
pal and  himself,  sought  to  reach  personal  prop- 
erty of  the  principal  which  was  alleged  to  have 
been  conveyed  in  fraud  of  creditors.  The 
court  conceded  that  the  surety,  by  paying  the 
debt  of  a  principal,  became  subrogated  to 
the  rights  of  the  creditor,  but  denied  the  relief 
because  the  judgment  constituted  no  lien  upon 
the  property  fraudulently  conveyed,  as  it  had 
not  been  taken  in  execution.  See  also  Bost- 
wick  v.  Scott,  40  Hun  (N.  Y.)  212. 

Remedy  of  Surety  Against  Co-Surety.  —  Where 
afier  judgment  and  execution  levy  against 
sureties  upon  a  bond,  two  of  the  sureties  pay 
the  judgment  in  full,  but  the  levy  against  their 
co-surety  is  retained  for  their  benefit,  they  may 
join  in  a  bill  in  aid  of  the  execution  to  remove 
conveyances  made  by  such  co-surely  in  fraud 
of  such  execution  levy,  to  the  end  that  il  may 
be  made  available  to  them  by  way  of  subroga- 
tion to  enforce  contribution;  though  their 
claims  for  contribution  are  several,  yet  the 
levy  being  neither  divisible  nor  apportionable, 
the  relief  sought,  so  far  as  it  turns  on  the  sub- 
jection and  enforcement  of  this  lien,  is  neces- 
sarily joint.  Smith  v.  Rumsey,  33  Mich,  183. 
See  also  Hawker  v.  Moore,  40  W.  Va.  49. 

When  a  partner  pays  judgments  which  have 
been  obtained  by  the  firm  creditors  on  claims 
which,  by  an  award  rendered  by  arbitrators  in 
the  settlement  of  firm  accounts,  were  to  be  set- 
tled by  his  copartner,  the  former  is  a  judg- 
ment creditor  and  can  maintain  a  bill  to 
vacate  a  fraudulent  conveyance  executed  by 
the  latter.  A  bill  filed,  however,  when  the 
plaintiff  had  only  arranged  to  pay  the  judg- 
ment cannot  be  maintained,  although  he  pays 


it  before  the  hearing;  but  if,  before  suit,  be 
had  paid  another  judgment  which  is  imposed 
in  the  bill,  the  amount  paid  pending  the  suit 
may  be  embodied  in  the  decree.  Swan  v. 
Smith,  57  Miss.  548. 

1.  Exception  —  When  Judgment  Impossible  or 
Unavailing. —  Kamp  v.  Kamp,  (Supm.  Ct.)  46 
How.  Pr.  (N.  Y.)  143;  Chautauque  County 
Bank  v.  White,  6  N.  Y.  252.  57  Am.  Dec.  442; 
Greenway  v.  Thomas,  14  111.  271;  Ishmael  v. 
Parker,  13  111.  324;  Farnsworth  v.  Strasler,  12 
III.  482;  Miller  v.  Davidson,  8  111.  518,  44  Am. 
Dec.  715;  Getzler  v.  Saroni,  18  111.  511;  Rus- 
sell v.  Clark,  7  Cranch  (U.  S.)  69. 

2.  Absconding  Debtor.  —  Kipper  v.  Glancey,  2 
Blackf.  (lnd.)  356;  Pendleton  v.  Perkins,  49 
Mo.  565;  Merchants'  Nat.  Bank  v.  Paine,  13 
R.  I.  592. 

If  the  debtor  has  removed  from  the  state,  so 
that  judgment  cannot  be  obtained  against 
him,  a  creditor  may,  upon  showing  a  well- 
founded  demand,  maintain  a  bill  to  set  aside 
a  fraudulent  deed  made  by  the  debtor. 
Anderson  v.  Bradford,  5  J.  J.  Marsh.  (Ky.)  73. 

3.  Nonresidence  of  Debtor. —  Scott  v.  M'Mil- 
len,  1  Litt.  (Ky.)  302,  13  Am.  Dec.  239;  Ander- 
son v.  Bradford,  5  J.  J.  Marsh.  (Ky.)  69;  Peay 
v.  Morrison,  10  Gratt.  (Va.)  150;  Overmire  v. 
Haworth,  48  Minn.  372,  31  Am.  St.  Rep.  660. 

4.  Nonresidence  No  Excuse.  —  See  Dodd  v. 
Levy,  10  Mo.  App.  121;  Ballou  v.  Jones,  13 
Hun  (N.  Y.)  629. 

5.  Decease  of  Debtor  —  United  States.  —  Hagan 
v.  Walker,  14  How.  (U.  S.)  29. 

Ala6ama.  —  Halfman  v.  Ellison,  51  Ala.  543; 
Battle  v.  Reid,  68  Ala.  149;  Pharis  v.  Leach- 
man,  20  Ala.  662;  Watts  Gayle,  20  Ala.  S17; 
State  Bank  v.  Ellis,  30  Ala.  478;  Quarles  v. 
Grigsby,  31  Ala.  172;  Saltmarsh  v.  Smith,  32 
Ala.  404;  Todd  v.  Neal,  49  Ala.  266. 

Arkansas.  —  Wright  v.  Campbell,  27  Ark. 
637. 

District  of  Colum6ia.  —  Dunn  v.  Murt,  4 
Mackey  (D.  C.)  289. 

Illinois.  —  M'Dowell  v.  Cochran,  11  111.  31; 
Bay  v.  Cook,  31  111.  336;  White  v.  Russell,  79 
111.  155;  Steere  v.  Hoagland,  39  111.  264. 

Indiana. — O'Brien  v.  Coulter,  2  Blackf. 
(Ind.)42i;  Love  v.  Mikals,  11  Inu.  227;  Lynch 
v.  Raleigh,  3  lnd.  273;  Martin  v.  Densford,  3 
Blackf.  (Ind.)  295 ;  Unknown  Heirs  y.  Kimball, 
4  Ind.  546,  58  Am.  Dec.  638;  Brver  v.  Chase, 
8  Blackf.  (Ind.)  508,  46  Am.  Dec' 489. 

Maryland.  —  Birely  v.   Staley,  5  Gill  &  J. 
(Md.)  433,  25  Am.  Dec.  303. 
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insolvent  estate  of  a  decedent  are,  therefore,  generally  held  to  constitute  a 
third  exception,  but  this  is  sometimes  denied.1 

bb.  Under  Statutes.  —  In  order  to  avoid  the  circuity  and  delay  occasioned 
by  the  rule  requiring  the  complainant  in  equity  to  first  recover  a  judgment  at 
law,  it  is  now  provided  in  many  of  the  states  of  the  Union  that  a  creditor  at 
large  may  file  a  bill  in  chancery  to  subject  to  the  payment  of  his  debt  any 
property  which  has  been  fraudulently  transferred  or  conveyed  by  his  debtor, 
so  that  one  suit  only  is  necessary  in  order  to  obtain  the  proper  relief.2 


Mississippi.  —  Winn  v.  Barnett,  31  Miss.  653; 
Snodgrass  v.  Andrews,  30  Miss.  472,  64  Am. 
Dec.  169. 

New  Jersey.  —  Shurts  v.  Howell,  30  N.  J. 
Eq.  418;  Haston  t.  Castner,  29  N.  J.  Eq.  536. 

Tennessee. — Armstrong  v.  Croft,  3  Lea 
(Tenn.)  191. 

1.  Must  Recover  Judgment  Against  Personal 
Eepresentative.  —  The  reason  of  the  rule  that 
the  creditor's  debt  must  be  ascertained  by 
judgment  before  proceeding  in  equity  does  not 
fail  by  I  he  death  of  the  debtor  before  judgment 
recovered  for  the  debt.  The  creditor  may 
prosecute  the  claim  to  judgment  against  the 
personal  representative  of  the  debtor,  and  al- 
though it  would  not  be  conclusive  against  his 
heirs  or  his  grantors  by  title  acquired  before 
his  death  it  would  conclude  the  creditor  as  to 
the  amount  of  his  debt.  It  is  convenient  and 
reasonable  to  require  this  to  be  settled  between 
the  creditor  and  the  estate  before  subjecting 
third  persons  to  litigation.  Estes  v.  Wilcox, 
67  N.  Y.  264;  Allyn  v.  Thurston,  53  N.  Y.  622. 
Compare  Loomis  v.  Tiff t,  16  Barb.  (N.  Y.)  541; 
Spicer  v.  Ayers,  2  Thomp.  &  C.  (N.  Y.)  626. 
See  also  Screven  v.  Bostick,  2  McCord  Eq. 
(S.  Car.)  410;  Brown  v.  M'Donald,  1  Hill  Eq. 
(S.  Car.)  297. 

The  National  Bankruptcy  Act  in  express  terms 
vests  in  the  trustee  all  property  conveyed  by 
the  bankrupt  in  fraud  of  creditors,  and  thus 
gives  him  a  title  to  the  property  so  conveyed, 
and  supersedes  the  necessity  of  a  judgment 
and  execution  lien  in  favor  of  any  or  all  of  the 
individual  creditors.  National  Bankruptcy 
Act  1898,  §  70. 

For  decisions  under  former  acts,  see  Cragin 
v.  Carmichael,  2  Dill.  (U.  S.)  519;  Cady  v. 
Whaling,  7  Biss.  (U.  S.)  430;  Southard  v.  Ben- 
ner,  72  N.  Y.  424;  Piatt  v.  Matthews,  10  Fed. 
Rep.  280. 

Approval  of  Claim  by  Insolvency  Court.  —  The 

allowance  and  approval  of  a  creditor's  claim 
by  the  Insolvency  Court  is  equivalent  to  a 
judgment.  Ruggles  v.  Cannedy,  (Cal.  1898) 
53  Pac.  Rep.  911. 

2.  The  Alabama  Code  of  1886,  §  3544,  pro- 
vides that  "  a  creditor  without  a  lien  may 
file  a  bill  in  chancery  to  discover,  or  to  subject 
to  the  payment  of  his  debt,  any  property 
which  has  been  fraudulently  transferred  or 
conveyed,  or  attempted  lo  be  fraudulently 
transferred  or  conveyed,  by  his  debtor."  Rey- 
nolds v.  Welch,  47  Ala.  200;  Todd  v.  Neal,  49 
Ala.  275:  Crawford  v.  Kirksey,  50  Ala.  590; 
Lide  v.  Parker,  60  Ala.  165;  Evans  v.  Welch, 
63  Ala.  250;  Lehman  v.  Meyer,  67  Ala.  396; 
Bramberg  v.  Heyer,  69  Ala.  22;  Weis  v.  Goet- 
ter,  72  Ala.  259;  Zelnicker  v.  Brigham,  74  Ala. 
598;  Jones  v.  Massey,  79  Ala.  370;  Carter  v. 
Coleman,  82  Ala.  177;  Ruse  v.  Bromberg,  88 
Ala.  619;  Jones  v.  Smith,  92  Ala.  455;  Freider 


*.  Lienkauff,  92  Ala.  469;  McGhce  v.  Import- 
ers', etc..  Nat.  Bank,  93  Ala.  192;  Gibson  v. 
Trowbridge  Furniture  Co.,  93  Ala.  579;  Ala- 
bama Iron,  etc.,  Co.  v.  McKeever,  112  Ala. 
134- 

Under  the  statute  a  simple  contract  creditor 
is  authorized  to  proceed  without  regard  to  the 
existence  of  other  legal  assets,  and  the  issue 
as  to  the  debtor's  ownership  of  other  property 
is  therefore  immaterial.  McClarin  v.  Ander- 
son, 109  Ala.  571. 

The  statute  does  not  confine  its  remedy  to 
the  original  creditor,  with  whom  the  debt  was 
created,  but  also  embraces  an  assignee  of  the 
debt.    Jones  v.  Smith,  92  Ala.  455. 

A  creditor  cannot  maintain  a  bill  in  equity 
to  set  aside  a  fraudulent  conveyance  by  the 
debtor  until  the  maturity  of  his  debt;  nor  can 
he  obtain  relief  as  to  the  debt  not  due  by  join- 
ing it  with  a  debt  past  due.  Jones  v.  Massey, 
79  Ala.  370;  Freider  v.  Lienkauff,  92  Ala.  469; 
McGhee  v.  Importers',  etc.,  Nat.  Bank,  93 
Ala.  192;  Gibson  v.  Trowbridge  Furniture 
Co.,  93  Ala.  579. 

The  Arkansas  Act  of  March  31,  1887  (Act 
1887,  p.  193),  provides  that  "  in  suits  to  set 
aside  fraudulent  conveyances  and  to  obtain 
equitable  garnishments  it  shall  not  be 
necessary  for  the  plaintiff  to  obtain  judgment 
at  law  to  prove  insolvency,  but  in  such  cases 
insolvency  may  be  proved  by  any  competent 
testimony,  so  that  only  one  suit  shall  be  neces- 
sary in  order  to  obtain  the  proper  relief." 
Riggin  v.  Hillard,  56  Ark.  476,  35  Am.  St. 
Rep.  113;  McFadden  v.  Hilliard,  (Ark.  1892) 
20  S.  W.  Rep.  404. 

In  Indiana  a  creditor  at  large  is  permitted,  in 
an  action  to  recover  his  debt,  to  assail  fraudu- 
lent conveyances  made  by  the  debtor,  under 
Rev.  Stat.  1881,  §  280,  providing  that,  when 
the  action  arises  out  of  a  contract,  the  plaintiff 
may  join  such  other  matters  in  his  complaint 
as  may  be  necessary  for  a  complete  remedy 
and  a  speedy  satisfaction  of  his  judgment. 
Love  v.  Mikals,  ir  Ind.  227;  Wood  v.  Ostram, 
29  Ind.  177;  Frank  v.  Kessler,  30  Ind.  8; 
Lindley  v.  Cross,  31  Ir.d.  106,  99  Am.  Dec. 
610;  Field  v.  Holzman,  93  Ind.  205;  Phelps  v. 
Smith,  116  Ind.  400;  Bowen  v.  State,  121  Ind. 
237;  Hamilton  v.  Barricklow,  96  Ind.  401. 

But  a  surety  upon  a  note  who  has  not  paid 
the  debt  cannot  bring  a  suit  to  have  a  fraudu- 
lent conveyance  of  real  property,  made  by  the 
principal  debtor,  set  aside,  and  have  the  land 
declared  subject  to  the  payment  of  the  debt. 
Barnes  ?'.  Sammons,  128  Ind.  596. 

The  Maryland  Act  of  1835,  c.  380,  §  2,  provides 
that  in  no  case  of  a  proceeding  in  equity  to 
vacate  any  conveyance  or  contract  or  other  act 
as  fraudulent  against  creditors  shall  it  be 
necessary  for  any  creditor  or  creditors,  plain- 
tiff or  plaintiffs,  in  the  cause,  to  have  obtained 
19  Volume  XIV. 


Bow  Property  Conveyed 


FRAUDULENT  SALES 


May  Be  Reached. 


Constitutionality.  —  These  statutes  giving  chancery  courts  jurisdiction  of  bills 
exhibited  by  creditors  at  large  have  been  upheld  in  the  states  enacting 
them;1  but  the  federal  courts  have  declined  to  entertain  the  jurisdiction  in 


a  judgment  on  his  demand  in  order  to  the  re- 
lief sought.  Balls  v.  Balls,  6g  Md.  388;  Hub- 
bard v.  Hubbard,  14  Md.  356;  Sanderson  v. 
Stockdale,  II  Md.  563. 

It  is  further  provided  that  "  when  the  debt 
of  such  plaintiff  shall  not  be  admitted  by  the 
pleadings  in  the  case  on  the  part  of  the  de- 
fendant interested  in  contesting  the  same,  the 
court  shall,  on  application  of  any  of  the  par- 
ties, send  to  any  court  of  law  an  issue  for  de- 
termining the  fact  of  such  indebtedness, 
subject  to  the  rules  usually  applied  to  issues 
out  of  chancery."  Pub.  Gen.  Laws  of  Mary- 
land, vol.  1,  art.  16,  §  46;  Swan  v.  Dent,  2 
Md.  Ch.  in;  Richards  v.  Swan,  7  Gill  (Md.) 
376;  Schaferman  v.  O'Brien,  28  Md.  565,  92 
Am.  Dec.  708;  Flack  v.  Charron,  29  Md.  311; 
Wanamaker  v.  Bowes,  36  Md.  42;  Goodman 
v.  Wineland,  61  Md.  449;  Christopher  v. 
Christopher,  64  Md.  583. 

This  act  does  not  authorize  the  granting  of 
an  injunction  or  the  appointment  of  a  receiver 
upon  a  bill  filed  by  a  creditor  against  his 
debtor  alleging  in  substance  that  the  plaint  iff 
fears  and  believes  it  is  the  purpose  of  the  de- 
fendant to  perpetrale  a  fraud  upon  him  by 
placing  his  effects  beyond  his  reach  before  the 
complainant  can  obtain  a  judgment  upon  his 
claim.  Uhl  v.  Dillon,  10  Md.  500,  69  Am. 
Dec.  172;  Hubbard  v.  Hubbard,  14  Md.  356; 
Balls  v.  Balls.  69  Md.  388. 

Massachusetts.  —  Under  the  Gen.  Stat.,  c. 
113,  §  2,  a  creditor  may  maintain  a  bill  in 
equity  to  reach  and  apply,  in  payment  of  his 
debt,  property  of  the  debtor,  within  this  state, 
which  cannot  be  come  at  to  be  attached  or 
taken  on  execution;  without  having  previously 
recovered  a  judgment  at  law,  and  without  ad- 
mitting other  creditors  to  join  in  prosecuting 
the  suit.    Barry  v.  Abbot,  100  Mass.  396. 

The  Mississippi  Code  provides  that  chancery 
courts  "  shall  have  jurisdiction  of  bills  exhib- 
ited by  creditors  who  have  not  obtained 
judgments  at  law,  or,  having  judgments,  have 
not  had  executions  returned  unsatisfied,  to  set 
aside  fraudulent  conveyances  of  property,  or 
other  devices  resorted  to  for  the  purpose  of 
hindering,  delaying,  or  defrauding  creditors, 
and  may  subject  the  property  to  the  satisfac- 
tion of  the  demands  of  such  creditors,  as  if 
complainant  had  a  judgment  and  execution 
thereon  returned  '  no  property  found.'  "  The 
effect  of  §  1843  of  the  Code,  in  connection  with 
section  1845,  is  to  give  to  the  attacking  cred- 
itor a  statutory  lien  on  the  property  fraudu- 
lently conveyed,  and  a  foreclosure  thereof  in 
the  same  proceeding  in  which  it  is  established. 
Citizens'  Mut.  Ins.  Co.  v.  Ligon,  59  Miss.  305; 
McBride  v.  State  Revenue  Agent,  70  Miss.  716. 

A  bill  filed  under  this  statute  need  not  show 
that  the  defendant  is  insolvent  nor  that  the 
plaintiff  cannot  obtain  satisfaction  of  his  de- 
mand without  resorting  to  the  property  said 
to  be  subjected  by  his  bill.  Citizens'  Bank  v. 
Buddig,  65  Miss.  284. 

The  North  Carolina  Ordinance  of  June  16, 
1866,  §  18,  enacted  that  "  any  creditor  at- 
tempted to  be  defrauded,  as  set  forth  in  sec- 
tion 1,  chapter  50,  Revised  Code,  may,  without 


obtaining  judgment  at  law,  file  his  bill  in 
equity,  and  said  court  is  hereby  authorized 
and  empowered  to  direct  proper  issues  to  be 
made  up  and  tried,  and  to  make  such  orders 
and  decrees  as  to  right  and  justice  may  apper- 
tain."   Carr  z.  Fearington,  63  N.  Car.  560. 

Ohio.  —  Under  section  17  of  the  "  Act  regu- 
lating the  mode  of  administering  assignments 
in  trust  for  the  benefit  of  creditors,"  as 
amended  February  12,  1863  (S.  &  S.  397), 
lands  conveyed  for  the  purpose  of  defrauding 
creditors  inure  to  the  benefit  of  such  creditors; 
and  any  one  of  them,  whether  his  claim  be  re- 
duced to  judgment  or  not,  may  bring  an  action 
to  set  aside  such  conveyance,  and  have  the 
proceeds  of  the  land  applied  to  the  payment  of 
the  creditors,  as  provided  in  said  section. 
Combs  v.  Watson,  32  Ohio  St.  228. 

The  South  Carolina  General  Statutes,  §  2016, 
provides  that  whenever  any  debtor  shall  assign 
his  or  her  property  for  the  benefit  of  his  or  her 
creditors,  it  shall  and  may  be  lawful  for  any 
creditor  or  creditors  *  *  *  to  institute  pro- 
ceedings against  the  said  debtor  or  assignee 
*  *  *  either  to  take  and  set  aside  the  said 
deed  and  assignment,  or  to  enforce  the  provi- 
sions thereof,  or  for  any  purpose  whatever 
without  first  obtaining  and  entering  up  judg- 
ment against  the  said  debtor,  etc.  Pelzer  v. 
Hughes,  27  S.  Car.  408;  Meinhard  v.  Young- 
blood,  41      Car.  3T2. 

The  Tennessee  Code,  §§  4288-4291,  gives  the 
chancery  court  the  same  power  and  jurisdic- 
tion to  set  aside  fraudulent  conveyances  and 
to  subject  the  property  to  payment  of  debts  in 
favor  of  creditors  not  having  judgments,  as  if 
such  creditors  had  a  claim  to  judgment  and 
had  execution  issued  and  returned  nulla 
bona.  Harrison  v.  Hallum,  5  Coldw.  (Tenn.) 
525 ;  Allum  v .  Stockbridge,  8  Baxt.  (Tenn.)  356; 
August  v.  Seeskind,  6  Coldw.  (Tenn.)  166; 
Armstrong  v.  Croft,  3  Lea  (Tenn.)  191 ;  Brooks 
v.  Gibson,  7  Lea  (Tenn.)  274;  McBee  v.  Bear- 
den,  7  Lea  (Tenn.)  733. 

The  Virginia  Code  of  1887,  §  2460,  provides 
that  "  a  creditor,  before  obtaining  a  judgment 
or  decree  for  his  claim,  may  institute  any  suit 
which  he  might  institute  after  obtaining  such 
judgment  or  decree,  to  avoid  a  gift,  conveyance, 
assignment,  or  transfer  of,  or  charge  upon,  the 
estate  of  his  debtor  declared  void  by  either  of 
the  two  preceding  sections  [relative  to  fraudu- 
lent conveyances];  and  he  may  in  such  suit 
have  all  the  relief  in  respect  to  said  estate 
which  he  would  be  entitled  to  after  obtaining 
a  judgment  or  decree  for  the  claim  which  he 
may  be  enlitled  to  recover,"  etc.  Ewing  v. 
Ferguson,  33  Gralt.  (Va.)  548;  Wallace  v. 
Treakle.  27  Gratt.  (Va.)47g;  Johnston  v.  Straus, 
26  Fed.  Rep.  68. 

The  West  Virginia  Code,  c.  133,  §  2,  contains 
substantially  the  same  provisions  as  that  of 
Virginia.  Tuft  v.  Pickering,  28  W.  Va.  330; 
Farmers'  Bank  v.  Corder,  32  W.  Va.  232. 

A  foreign  judgment  is  a  debt,  and  under  the 
code  a  suit  in  equity  may  be  maintained  on  it 
to  avoid  a  fraudulent  or  voluntary  convey- 
ance.   Watkins  v.  Wortman,  19  W.  Va.  78. 
1,  Montgomery,  etc.,  R.  Co.  v.  McKenzie, 
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equity  conferred  by  these  statutes,  upon  the  ground  that  to  do  so  would  be 
violative  of  the  right  of  the  defendant  to  a  trial  by  jury  conferred  by  the 
Seventh  Amendment  of  the  Constitution  of  the  United  States.1 

cc.  Blending  of  Legal  and  Equitable  Jurisdictions*  —  Under  the  codes  of  civil 
procedure  as  adopted  in  many  of  the  states,  permitting  legal  and  equitable 
causes  of  action  to  be  united  in  the  same  complaint,  a  creditor  may  demand 
judgment  on  his  debt,  and  in  the  same  action  ask  relief  from  a  fraudulent 
conveyance  which  would  defeat  the  judgment.3 

(b)  Sufficiency  of  Judgment  —  aa.  In  General.  —  A  judgment  is  sufficient  if  it  has 
been  recovered  in  a  court  of  general  jurisdiction.3 

A  Justice's  Judgment,  where  the  amount  is  sufficient  to  give  the  court  of 
chancery  jurisdiction,  is  as  well  entitled  to  the  aid  of  that  court  as  a  judg- 
ment of  a  court  of  record.4 

judgment  in  Attachment.  —  The  recovery  of  judgment  in  an  attachment  suit 
entitles  the  attaching  creditor  to  go  into  equity  to  set  aside  a  fraudulent  con- 
veyance of  the  property  attached.5 


96  Ala.  465;  Norman  v.  Goetter,  96  Ala.  468; 
McBride  v.  State  Revenue  Agent,  70  Miss. 
716. 

1.  Scott  v.  Neely,  140  U.  S.  106;  Cates  v. 
Allen,  149  U.  S.  451;  Hess  v.  Horton,  2  A  pp. 
Cas.  (D.  C.)  81;  Putney  v.  Whitmire,  66  Fed. 
Rep.  385.  Compare  Talley  v.  Curtain,  54  Fed. 
Rep.  43- 

2.  Blending  of  Legal  and  Equitable  Jurisdic- 
tions—  Georgia. — De  Lacy  v.  Hurst,  83  Ga. 
223. 

Indiana.  —  Lindley  v.  Cross,  31  Ind.  106,  99 
Am.  Dec.  610. 

North  Carolina.  —  Dawson  Bank  v.  Harris, 
84  N.  Car.  206;  Hancock  v.  Wooten,  107  N. 
Car.  9;  Roberts  v.  Lewald,  107  N.  Car.  305; 
Smith  v.  Summerfield,  108  N.  Car.  284;  Le 
Due  v.  Brandt,  110  N.  Car.  289;  Mebane  v. 
Layton,  86  N.  Car.  571. 

South  Carolina.  —  Miller  v.  Hughes,  33  S. 
Car.  530. 

Texas.  —  Cassaday  v.  Anderson,  53  Tex. 
527;  Ward  v.  McKenzie,  33  Tex.  297,  7  Am. 
Rep.  261;  Shirley  v.  Waco  Tap  R.  Co.,  78  Tex. 
131 ;  Waddell  v.  Williams.  37  Tex.  351. 

In  an  Action  upon  a  Guardian's  Bond  a  prayer 
that  certain  conveyances  made  by  a  surety 
thereon  be  set  aside  may  be  incorporated  in 
the  complaint.    Bowen  v.  State,  121  Ind.  235. 

Washington.  —  In  Thompson  v.  Caton,  3 
Wash.  Ter.  31,  it  was  held  that  the  respective 
jurisdictions  in  law  and  in  equity  were  in  no 
manner  changed  by  the  reformed  practice 
established  by  the  Organic  Act,  the  only  effect 
thereof  being  to  allow  them  to  be  joined  in  the 
same  action,  without  at  all  affecting  the  alle- 
gations in  either,  necessary  to  constitute  a 
cause  of  action.  The  reduction  of  a  creditor's 
claim  to  judgment  is  still  necessary  before  re- 
lief can  be  secured  in  equity  against  the  debt- 
or's fraudulent  conveyances. 

3.  Faber  v.  Matz,  86  Wis.  370. 

A  Judgment  by  Confession,  although  the  state- 
ment on  which  it  is  founded  does  not  conform 
to  the  code  in  setting  forth  the  origin  and  par- 
ticulars of  the  indebtedness,  authorizes  the 
creditor  to  impeach  a  fraudulent  transfer  by 
his  debtor.    Neusbaum  v.  Keim,  24  N.  Y.  325. 

Judgment  Against  Person  Named  as  Trustee.  — 
The  addition  of  the  word  "  trustee  "  after  the 
name  of  the  party  against  whom  judgment  is 

14  C.  of  L. — 21  32 


rendered  merely  describes  the  person  and 
does  not  render  the  judgment  any  less  a  per- 
sonal judgment,  and  notwithstanding  the  ad- 
dition of  such  word  the  judgment  may  be 
made  the  basis  of  a  creditor's  bill  against  him. 
Robinson  v.  Springfield  Co.,  21  Fla.  203. 

A  Judgment  Rendered  in  the  Name  of  Stockhold- 
ers, through  error  and  inadvertence,  is  suffi- 
cient to  support  a  bill  filed  by  the  corporation 
seeking  to  have  a  conveyanceof  land  set  aside. 
Lawson  v.  Alabama  Warehouse  Co.,  73  Ala. 
289. 

Judgment  in  Bastardy  Proceedings.  —  A  credit- 
or's action  under  Wisconsin  Rev.  Stat.,  §  3029, 
may  be  obtained  although  the  plaintiff's  judg- 
ment is  one  recovered  by  her  in  bastardy  pro- 
ceedings against  the  father  of  her  child.  The 
equitable  powers  of  the  court  will  be  exercised 
in  such  action  to  enforce  and  make  effectual  the 
remedy  given  to  the  mother  by  the  statute  in 
relation  to  bastardy.  Pierstoff  v.  Jorges,  86 
Wis.  128,  39  Am.  St.  Rep.  881. 

4.  Justice's  Judgment.  —  Ballentine  v.  Beall,  4 
111.  203;  Steere  v.  Hoagland,  39  111.  264;  Lore 
v.  Getsinger,  7  N.  J.  Eq.  191 ;  Bailey  v.  Bur- 
ton, 8  Wend.  (N.  Y.)  339;  Heiatt  v.  Barnes,  5 
Dana  (Ky.)  219. 

Justice's  Judgment  Must  Be  Docketed.  —  An  ac- 
tion in  the  nature  of  a  creditor's  bill  cannot  be 
sustained  upon  a  judgment  recovered  in  a  jus- 
tice's court  where  the  only  execution  returned 
unsatisfied  was  issued  by  the  justice.  The 
judgment  should  be  docketed  in  the  county 
clerk's  office,  and  an  execution  against  the  real 
as  well  as  the  personal  property  of  the  debtor 
returned  unsatisfied  to  authorize  such  action. 
Crippen  v.  Hudson,  13  N.  Y.  161.  See  also 
Dix  v.  Briggs,  9  Paige  (N.  Y.)  595;  Coe  v. 
Whitbeck,  11  Paige  (N.  Y.)  42;  Henderson  v. 
Brooks,  3  Thomp.  &  C.  (N.  Y.)  445. 

5.  Judgment  in  Attachment.  —  Dewey  v.  Eck- 
ert,  62  111.  218;  Getzler  v.  Saroni,  18  111.  511; 
Greenway  v.  Thomas,  14  111.  271;  Chicago, 
etc.,  Bridge  Co.  v.  Anglo-American  Packing, 
etc.,  Co..  46  Fed.  Rep.  5S4;  Kimbro  v.  Clark, 
17  Neb.  403;  Mechanics',  etc.,  Bank  v.  Dakin, 
51  N.  Y.  519.  See  also  Pratt  v.  Wheeler,  6 
Gray  (Mass.)  520. 

A  judgment  in  an  attachment  suit  where  the 
defendant  has  not  been  brought  into  court  so 
as  to  make  it  a  personal  judgment  is  not  evi- 
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A  Judgment  from  Which  an  Appeal  Has  Been  Taken  will  not  support  a  creditor's  bill,*, 
except  where  the  defendant  has  been  guilty  of  laches  in  prosecuting  the 
appeal.58 

Where  a  Judgment  Is  Recovered  Against  Joint  Dehtors  upon  service  of  process  upon 
any  fewer  than  the  whole,  an  execution  can  be  issued  only  against  the  joint 
property  of  all,  or  against  the  separate  property  of  those  who  have  been 
served,  and  an  action  in  the  nature  of  a  creditor's  bill  cannot  be  maintained  to 
interfere  with  any  disposition  of  the  separate  property  of  those  who  have  not 
been  served.3 

bb.  Decrees  in  Equity.  —  A  creditor  by  a  decree  in  chancery  for  a  specific  sum 
of  money  is  entitled  to  the  same  relief  against  the  fraudulent  conveyances  of 
his  debtor  as  a  creditor  by  a  judgment  at  law.4 

Decree  for  Alimony.  — Thus  a  wife  who  has  recovered  a  decree  for  alimony  in 
a  suit  for  divorce  may  file  a  creditor's  bill  to  set  aside  conveyances  of  prop- 
erty executed  by  the  husband  for  the  purpose  of  defeating  the  decree.5 

cc  Foreign  Judgments.  —  The  states  of  the  Union  are  foreign  to  each  other, 
and  it  has  been  held  that  a  judgment  recovered  in  one  state  is  not  such  evi- 
dence of  indebtedness  as  will  enable  one  claiming  as  a  creditor  to  maintain  a 
bill  in  another  state  to  set  aside  a  conveyance  by  his  debtor.6 

dd.  Judgments  of  Federal  Courts.  —  Whether  a  judgment  rendered  by  a 
federal  court  is  to  be  regarded  as  a  foreign  judgment  by  the  courts  of  the 
state  in  which  the  federal  court  was  sitting,  is  a  matter  upon  which  there  has 
been  some  conflict  of  opinion.  In  some  states  it  is  held  that  judgments 
rendered  by  the  United  States  courts  are  to  be  treated  for  many  purposes  by 


dence  of  the  debt  upon  another  suit  brought 
upon  that  record.  Manchester  v.  McKee,  9 
111.  5". 

A  levy  of  an  execution  against  A.  on  land 
of  which  the  record  title  stands  in  the  name  of 
S.  may  rightfully  be  suspended,  under  Gen. 
Stat.,  c.  133,  §  50,  by  reason  of  a  prior  attach- 
ment of  the  land  in  an  action  by  H.  against  S. 
and  A.  jointly,  although  it  is  not  a  special 
attachment  under  Gen.  Stat.,  c.  123,  §  55. 
Wadsworth  v.  Williams,  97  Mass.  339. 

1.  Smith  v.  Crocheron,  2  Edw.  (N.  Y.)  501. 
Compare  Bradt  v.  Kirkpatrick,  7  Paige  (N. 
Y.)  62. 

2.  Warder  v.  Rivers,  64  Iowa  412. 
Vacation  of  Judgment  Pending  Creditor's  Bill. 

—  Where  a  complainant  has  filed  a  judg- 
ment creditor's  bill  upon  judgments  which  are 
afterwards  set  aside  at  law,  and  filed  a  supple- 
mental bill  founded  upon  a  third  judgment 
which  is  valid,  both  the  original  and  supple- 
mental bill  will  be  dismissed.  Butchers,  etc., 
Bank  v.  Willis,  1  Edw.  (N.  Y.)  645. 

3.  Billhofer  v.  Heubach,  (Supm.  Ct.  Gen. 
T.)  15  Abb.  Pr.  (N.  Y.)  143:  Field  v.  Chapman, 
(Supm.  Ct.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  434. 

4.  Creditor  hy  Decree  in  Equity  Entitled  to  Relief 

—  Florida.  —  Robinson  v.  Springfield  Co.,  21 
Fla.  203. 

Illinois.  —  Farnsworth  v.  Strasler,  12  111.  482; 
Weightman  v.  Hatch,  17  111.  281;  Winslow  v. 
Leland,  128  111.  338.  See  also  Peterson  v. 
Illinois  Land,  etc.,  Co.,  6  111.  App.  257. 

New  York.  —  Clarkson  v.  De  Peyster,  3 
Paige  (N.  Y.)  320;  Geery  v.  Geery,  63  N.  Y. 
252;  Gleason  v.  Gage,  7  Paige  (N.  Y.)  121; 
Speiglemyer  v.  Crawford,  6  Paige  (N.  Y.)  254. 

An  Order  Directing  the  Purchaser  at  a  Judicial 
Sale  to  pay  an  amount  found  by  the  court  to  be 
the  damage  resulting  from  the  refusal  of  such 


purchaser  to  complete  his  purchase  is  sufficient 
to  sustain  a  creditor's  action  brought  to  set 
aside  conveyances  made  by  such  purchaser  in 
fraud  of  his  creditors.  Lydecker  v.  Smith,  44. 
Hun  (N.  Y.)  454. 

5.  Decree  for  Alimony  —  England.  —  Blenkin- 
sopp  v.  Blenkinsopp,  1  DeG.  M.  &  G.  495,  12 
Beav.  568;  Taylor  v.  Wyld,  8  Beav.  159. 

Indiana.  —  Ruffing  v.  Tilton,  12  Ind.  259. 

Montana.  — Twell  v.  Twell,  6  Mont.  ig. 

New  Hampshire.  —  Morrison  v  Morrison,  49 
N.  H.  69;  Janvrin  v.  Curtis,  63  N.  H.  312. 

New  York.  —  Kamp  v.  Kamp,  (Supm.  Ct.) 
46  How.  Pr.  (N.  Y.)  143. 

Tennessee.  —  Nix  v.  Nix,  10  Heisk.  (Tenn.) 
546;  Boils  v.  Boils,  1  Coldw.  (Tenn.)  284; 
Brooks  v.  Caughran,  3  Head  (Tenn  )  464. 

6.  Foreign  Judgment  Not  Sufficient  —  Missis- 
sippi. —  Farned  v.  Harris,  11  Smed.  &  M. 
(Miss.)  366;  Berryman  v.  Sullivan,  13  Smed. 
&  M  (Miss.)  65;  Dick  v.  Truly,  Smed.  &  M. 
Ch.  (Miss.)  557- 

Missouri.  —  Crim  v.  Walker,  79  Mo.  335. 

New  Jersey.  —  Davis  v.  Dean,  26  N.  J.  Eq. 
436.  Compare  Maulin  v.  Trenton  Mut.  L., 
etc.,  Ins.  Co..  24  N.  J.  L.  222. 

See  also  Patterson  v.  Lynde,  112  111.  196; 
Weinland  v.  Cochran,  9  Neb.  480;  Gilbert  v. 
Stockman,  81  Wis.  602,  29  Am.  St.  Rep.  922. 

A  Judgment  Against  an  Administrator  in 
Georgia  i,s  not  such  evidence  of  indebtedness 
as  will  enable  one  claiming  as  a  creditor  to 
sustain  a  bill  in  South  Carolina  to  set  aside  the^ 
gifts  of  the  intestate  as  fraudulent.  Adminis- 
trators of  the  same  intestate  in  different  states 
are  so  far  independent  of  each  other,  that  a 
judgment  against  one  furnishes  no  right  of 
action  against  the  other.  There  is  no  privity 
between  them.  King  v.  Clarke,  2  Hill  Eq. 
(S.  Car.)  614. 
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the  state  courts  as  domestic  judgments,1  but  in  other  states  such  judgments 
are  deemed  to  stand  upon  no  higher  ground  than  the  judgments  of  the  court 
of  a  sister  state.8 

United  states  Courts,  it  seems,  however,  will  entertain  creditors'  bills  upon  judg- 
ments rendered  in  the  state  court  of  the  state  in  which  the  federal  court  is 
sitting.3 

(e)  Conclusiveness  of  Judgment.  —  As  has  before  been  stated,  a  fraudulent  grantee 
has  the  right  to  hold  the  property  conveyed  against  the  demand  of  every  one 
but  an  actual  creditor,4  and  while  it  is  generally  true  that  an  erroneous  judg- 
ment can  only  be  avoided  by  a  direct  proceeding  for  that  purpose,  it  is  mani- 
fest that  the  grantee  ought  not  to  be  concluded  by  a  judgment  of  which  he 
has  no  notice,  to  which  he  was  not  privy,  and  against  which  he  has  never  had 
an  opportunity  to  be  heard.5  For  this  reason,  the  rule  admits  of  some 
exceptions. 

For  What  the  Judgment  May  Be  Impeached.  —  Thus  a  judgment  may  be  collaterally 
impeached  when  the  court  rendering  it  has  no  jurisdiction  over  the  case,6  or 
when  it  has  been  obtained  by  fraud  or  collusion,7  or  when  erroneously  or 
unlawfully  rendered  to  the  prejudice  of  the  rights  of  the  grantee.8 


1.  Judgments  of  the  Federal  Courts.  —  Chicago 
First  Nat.  Bank  v.  Sloman,  42  Neb.  350,  47 
Am.  St.  Rep.  707.  See  also  Wandling  v. 
Straw,  25  W.  Va.  692;  Thomson  v.  Lee 
County,  22  Iowa  206;  Adams  v.  Way,  33 
Conn.  419;  McCauley  v.  Hargroves,  48  Ga.  50, 
15  Am.  Rep.  660;  Bullitt  v.  Taylor,  34  Miss. 
708,  69  Am.  Dec.  412;  Ballin  v.  Loeb,  78  Wis. 
404;  Vanderveer  v.  Stryker,  8  N.  J.  Eq.  185; 
Brown  v.  Bates,  10  Ala.  432. 

lien  by  Statute  upon  Land.  —  Under  Civ. 
Code  Kansas,  §  419,  providing  that  judgments 
of  courts  of  the  United  States  rendered  within 
the  state  of  Kansas  are  liens  upon  the  real 
estate  of  the  debtor  within  the  county  in 
■which  the  judgment  is  rendered,  a  judgment 
of  the  United  States  Circuit  Court  is  sufficient 
as  a  basis  for  a  creditor's  bill  in  the  state 
court.  Chicago,  etc..  Bridge  Co.  v.  Fowler, 
55  Kan.  17. 

2.  Federal  Judgments  Not  Sufficient.  —  Tarbell 
V.  Griggs,  3  Paige  (N.  Y.)  207,  23  Am.  Dec. 
790;  Davis  1.  Bruns,  23  Hun  (N.  Y.)  648; 
Steere  v.  Hoagland,  39  111.  264;  Winslow  v. 
Leland,  128  111.  338;  Dilworth  v.  Curts,  139 
111.  508. 

3.  United  States  Courts.  —  Buckeye  Engine 
Co.  v.  Donaa  Brewing  Co.,  47  Fed.  Rep.  6; 
Wilkinson  v.  Yale,  6  McLean  (U.  S.)  16.  See 
also  Hatch  v.  Dorr,  4  McLean  (U.  S.)  112. 

But  a  creditor  cannot  invoke  the  jurisdiction 
of  a  federal  court  to  enforce  a  judgment  ob- 
tained in  the  state  court  of  a  state  other  than 
that  in  which  the  court  is  sitting.  Claflin  v. 
McDermott,  12  Fed.  Rep.  375. 

A  Decree  of  the  Circuit  Court  of  the  United 
8tate3  in  one  district  is  sufficient  basis  for  a 
creditor's  bill  between  the  same  parties  in  an- 
other district.  ^Etna  Nat.  Bank  v.  Manhattan 
L.  Ins.  Co.,  24  Fed.  Rep.  769. 

4.  Sidensparker  v.  Sidensparker,  52  Me.  481, 
83  Am.  Dec.  527. 

5.  Conclusiveness  of  Judgment.  —  Caswell  v. 
Caswell,  28  Me.  232;  Inman  z:  Mead,  97  Mass. 
310;  McClenney  v.  McClenney,  3  Tex.  192,  49 
Am.  Dec.  738;  Church  v.  Chapin.  35  Vt.  223. 

6.  When  Court  Rendering  Judgment  Has  No 
Jurisdiction.  —  Webster  v.  Reid,  11  How.  (U. 


S.)  437;  Downs  v.  Fuller,  2  Met.  (Mass.)  136, 
35  Am.  Dec.  393;  Vose  v.  Morton,  4  Cush. 
(Mass.)  27,  50  Am.  Dec.  750;  Lofiin  v.  Field,  6 
Met.  (Mass.)  287;  Leonard  v.  Bryant,  11  Met. 
(Mass.)  370;  Thomas  Hubbell,  15  N.  Y.  405. 
69  Am.  Dec.  6rg. 

7.  Judgment  May  Be  Impeached  for  Fraud  or 
Collusion  —  Florida.  —  Carter  v.  Bennett,  4  Fla. 
283.  . 

Iowa.  —  King  v.  Tharp,  26  Iowa  283. 

Louisiana  .  —  Anheuser-Busch  Brewing 
Assoc.  v.  McGowan,  49  La.  Ann.  630. 

Maine.  —  Miller  v.  Miller,  23  Me.  22,  39  Am. 
Dec.  597;  Clark  v.  Foxcroft.  6  Me.  296,  20  Am, 
Dec.  309;  Caswell  v.  Caswell,  28  Me.  237. 

Massachusetts.  —  Inman  v.  Mead,  97  Mass. 
310;  Alexander  v.  Gould,  I  Mass.  165;  Pierce 
v.  Jackson,  6  Mass.  243. 

New  Hampshire.  —  Esty  v.  Long,  41  N.  H. 
103;  Smith  v.  Knowlton,  n  N.  H.  191;  Win- 
gate  v.  Haywood,  40  N.  H.  437. 

North  Carolina.  —  Hafner  v.  Irwin,  4  Ired. 
L.  (26  N.  Car.)  529. 

Oregon.  —  Davis  v.  Davis,  20  Oregon  78. 

Pennsylvania.  —  Hall  v.  Hamlin,  2  Watts 
(Pa.)  354- 

Vermont.  —  Church  v.  Chapin,  35  Vt.  223. 

8.  Judgment  May  Be  Shown  to  Have  Been  Erro- 
neously or  Unlawfully  Rendered  —  Illinois.  ■ —  An- 
derson v.  Hawhe,  115  111.  33.  See  also  Griggs 
v.  Gear,  8  111.  2. 

Maine.  —  Pierce  v.  Strickland,  26  Me.  277; 
Sargent  v.  Salmond,  27  Me.  539;  Caswell  v. 
Caswell,  28  Me.  232. 

Massachusetts.  —  Pond  v  Makepeace,  2  Met. 
(Mass.)  116;  Leonard  v.  Bryant,  2  Cush. 
(Mass.)  32. 

Michigan.  —  Millar  v.  Babcock,  29  Mich.  526;. 
Tyler  v.  Peatt,  30  Mich.  63. 

Texas.  —  McClenney  v.  McClenney,  3  Tex  . 
192,  49  Am.  Dec.  738. 

Compare  Barnard  v.  Darling,  1  Barb.  Ch.  (N. 
Y.)  218;  Hone  v.  Woolsey,  2  Edw.  (N.  Y.)  2Sq. 

Judgment  for  Double  Amount  of  Debt.  —  If  one 
has  received  a  conveyance  of  an  estate  under 
such  circumstances  as  will  render  the  convey- 
ance fraudulent  as  to  creditors,  still  the 
grantee  is  not  bound  to  restore  this  property 
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As  to  What  the  Judgment  is  Conclusive.  — But  beyond  this,  the  rules  and  principles 
of  law  do  not  authorize  a  defendant  to  proceed  in  the  collateral  impeachment 
of  the  judgment,  and  where  a  judgment  in  a  personal  action  is  not  liable  to 
any  of  the  objections  before  mentioned,  whether  rendered  by  default  or  after 
contestation,  it  is  conclusive  as  to  the  complainant's  relation  as  a  creditor  and 
the  amount  of  his  demand,  and  cannot  be  collaterally  impeached  in  a  subse- 
quent suit  where  such  relation  and  indebtedness  are  called  into  question.1 

(2)  Obtaining  Lien  upon  Property  Conveyed — (a)  Necessity  of — aa.  At  Common 
Law.  —  The  second  prerequisite  of  equitable  relief  is  that  the  creditor  shall 
obtain  a  lien  by  judicial  process  upon  the  property  conveyed,  for  it  is  well 
settled  that  in  the  absence  of  statute  a  creditor  who  has  not  in  some  way 
acquired  a  right  to  have  satisfaction  out  of  his  debtor's  property  specifically 
cannot  come  into  a  court  of  equity  to  impeach  any  conveyance  made  by  his 
debtor  on  the  ground  of  fraud.2 


to  a  creditor,  to  an  amount  beyond  the  sum 
justly  due  him.  And  if  a  creditor  takes  judg- 
ment for  double  the  amount  justly  due  to  him, 
a  court  of  equity  will  not  interfere  to  assist 
him  in  obtaining  satisfaction  of  such  judg- 
ment.   Sargent  v.  Salmond,  27  Me.  539. 

A  Personal  Judgment  or  Decree  Against  One 
Who  Has  Never  Been  Served  with  Process  or  ap- 
peared in  the  cause  is  a  mere  nullity  and  can- 
not be  made  the  basis  of  any  equitable  rem- 
edy. Such  an  infirmity  in  the  judgment  is 
available  as  a  defense  to  others  than  the  judg- 
ment debtor  alone;  his  creditors  can  gain  no 
rights  against  third  parties  by  his  default  or 
stipulation;  and  none  by  judgment  creditors 
can  call  upon  one  to  whom  their  debtor  has 
been  conveyed,  even  though  for  the  express 
purpose  of  defrauding  them,  to  respond  to 
their  bill  in  equity.  Tyler  Peatt,  30  Mich. 
63;  Anderson  v.  Hawhe,  115  111.  33;  Millars. 
Babcock,  29  Mich.  526.  See  also  Griggs  v. 
Gear,  8  111.  2. 

1.  As  to  What  the  Judgment  Is  Conclusive  — 
United  States.  —  Mattingly  v.  Nye,  8  Wall.  (U. 

s.)  370. 

Alabama.  —  Pickett  v.  Pipkin,  64  Ala.  520. 

Illinois.  — Sawyer  v.  Moyer,  109  111.  461. 

Indiana.  —  Scott  v.  Indianapolis  Wagon 
Works,  48  Ind.  75. 

Maine.  —  Sidensparker  v.  Sidensparker,  52 
Me.  481,  83  Am.  Dec.  527. 

Minnesota.  —  Ferguson  v.  Kumler,  11  Minn. 
104. 

Mississippi. — See  Edmunds  v.  Mister,  58 
Miss.  765. 

JVezu  Jersey. — Conover  v.  Jeffrey,  26  N.  J. 
Eq.  36. 

New  York.  —  Burgess  v.  Simonson,  45  N.  Y. 
225;  Rogers  v.  Rogers,  3  Paige  (N.  Y.)  379; 
Decker  v,  Decker,  108  N.  Y.  128;  Carpenter 
v.  Osborn,  102  N.  Y.  553.  See  also  Shufelt  v. 
Shufelt,  9  Paige  (N.  Y.)  137. 

Ohio.  —  Starr  v.  Starr,  I  Ohio  321;  Swihart 
t.  Shaum,  24  Ohio  St.  432;  Wooster  Bank  v. 
Stevens,  I  Ohio  St.  233,  59  Am.  Dec.  619. 

South  Dakota.  —  Minnesota  Thresher  Mfg 
Co.  v.  Schaack,  10  S.  Dak.  511. 

Virginia.  —  Garland  v.  Rives,  4  Rand.  (Va.) 
282. 

Wisconsin .  —  Faber  v.  Matz,  S6  Wis.  370. 
If  in  Compliance  with  an  Award  a  Partner  Ex- 
ecutes His  Due  Bill  to  His  Copartner,  on  which 
the  latter  obtains  judgment,  the  former  cannot 
set  up  in  the  suit  to  vacate  a  fraudulent  con- 


veyance frauds  in  the  arbitration,  of  which  he 
knew  before  judgment  and  failed  without 
reason  to  assert.    Swan  v.  Smith,  57  Miss. 

543. 

Liability  as  Special  Partner.  —  It  is  not  a  good 
answer  to  a  creditor's  bill  that  the  liability  of 
one  of  the  defendants  as  a  special  partner  was 
limited  by  the  articles  of  copartnership. 
Such  plea  should  be  made,  if  at  all,  when  the 
original  suit  was  brought.  The  judgment 
fixed  the  liability.  Loring  v.  Dunning,  i6Fla. 
119. 

Contract  Made  on  Sunday.  —  A  judgment  can- 
not be  impeached  either  by  the  debtor  or  any 
other  person,  by  showing  that  the  contract 
sued  upon  was  made  on  the  Lord's  day.  Jen- 
ness  v.  Berry,  17  N.  H.  549. 

Statute  of  Limitations.  —  The  failure  of  the 
debtor  to  plead  the  statute  of  limitations  is  a 
waiver  of  the  defense,  and  the  grantee  cannot 
avail  himself  of  it.  Stoutz  v.  Huger,  107  Ala. 
248;  Clark  v.  Anthony,  31  Ark.  546;  McMan- 
nomy  v.  Chicago,  etc.,  R.  Co.,  167  111.  497. 
Contra,  McClenney  v.  McClenney,  3  Tex.  192, 
49  Am.  Dec.  738. 

2.  Creditor  Must  Have  Lien  upon  the  Property 
—  United  States.  —  Chadbourn  v.  Coe,  45  Fed. 
Rep.  822;  Chicago,  etc.,  Bridge  Co.  v.  Anglo- 
American  Packing,  etc.,  Co.,  46  Fed.  Rep.  584; 
Peoples'  Sav.  Bank  v.  Bates,  120  U.  S.  556. 

Alabama.  —  Pennington  v.  Woodall,  17  Ala. 
685. 

Arkansas.  —  Meux  v.  Anthony,  II  Ark  420, 
52  Am.  Dec.  274;  Clark  v.  Anthony,  31  Ark. 
546;  Reeves  v.  Sherwood,  45  Ark.  520. 

California.  —  Harris  v.  Taylor,  15  Cal.  348; 
Bickerstaff  v.  Doub,  19  Cal.  109,  79  Am.  Dec. 
204. 

Florida.  — Carter  v.  Bennett,  4  Fla.  284; 
Barrow  v.  Bailey,  5  Fla.  9;  Post  v.  Roach,  26 
Fla.  442;  Logan  v.  Logan,  22  Fla.  561,  1  Am. 
St.  Rep.  212;  Robinson  v.  Springfield  Co.,  21 
Fla.  203. 

Georgia.  — ■  Oberholser  v.  Greenfield,  47  Ga. 

530. 

Illinois.  —  Heacock  v.  Durand,  42  111.  230; 
Ballentine  v.  Beall,  4  111.  203;  Bay  v.  Cook,  31 
111.  336;  Weis  v.  Tiernan,  91  111.  27;  Goembel 
v.  Arnett,  100  111.  34;  Scripps  v.  King,  103  111. 
469;  Scheubert  v.  Honel,  152  Hi.  313,  affirm- 
ing 50  III.  App.  597;  Russell  v.  Chicago  Trust, 
etc.,  Bank.  139  111.  538;  Durand  v.  Gray,  129 
111.  9;  Newman  v.  Willetts,  52  111.  98;  Bigelow 
v.  Andress,  31  111.  322;  Beach  v.  Bestor,  45  111. 
14  Vol  ume  X IV. 
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The  Rule  Is  Founded  upon  the  Principle  of  the  Common  Law  essential  to  the  enjoy- 
ment and  circulation  of  property,  that  every  debtor,  until  his  property  is 
specifically  bound  to  the  satisfaction  of  his  debt  by  his  own  agreement  or  by 
some  judicial  proceeding,  has  an  absolute  right  to  dispose  of  it  at  pleasure,  to 
prefer  one  creditor  to  another,  or  even  to  waste  or  destroy  it  —  a  power  which 
no  tribunal  whatever  has  authority  to  limit  or  control.1 

So  Equity  Will  Not  Enjoin  a  Defendant  from  the  free  disposal  of  his  property  on 
the  application  of  a  creditor  who  sets  up  no  lien  or  title  to  it,  and  who  pre- 
sents no  other  equity  than  his  simple  fear  that  when  he  reduces  his  claim  to 
judgment  he  will  not  be  able  to  find  property  on  which  to  levy  it.  This  rule 
holds  as  to  debts  not  due  as  well  as  to  those  that  are  past  due.3 

341;  Steere  v.  Hoagland,  39  111.  264;  Patter- 
son v.  Lynde,  112  111.  196. 

Indiana.  —  Law  v.  Smith,  4  Ind.  56;  White- 
sel  v.  Hiney,  62  Ind.  168;  Lee  v.  Lee,  77  Ind. 
251;  Barnes  v.  Sammons,  128  Ind.  596;  Bryan 
v.  Blythe,  4  Blackf.  (Ind.)  249;  Tasker  v. 
Moss,  82  Ind.  62. 

Iowa.  —  Goode  v.  Garrity,  75  Iowa  713; 
Gwyer  v.  Figgins,  37  Iowa  517. 

Kansas. — Johnson  v.  Cain,  15  Kan.  537. 

Kentucky.  —  Poague  v.  Boyce,  6  J.  J.  Marsh. 
(Ky.)  83;  Moffat  v.  Ingham,  7  Dana  (Ky.)  495; 
M'Kinley  v.  Combs,  1  T.  B.  Mon.  (Ky.)  106; 
Allen  v.  Camp,  1  T.  B.  Mon.  (Ky.)  232,  15  Am. 
Dec.  109;  Halbert  v.  Gram,  4T.  B.  Mon.  (Ky.) 
580;  Napper  v.  Yager,  79  Ky.  241;  Barton  v. 
Barton,  80  Ky.  212. 

Maine. — Webster  v.  Withey,  25  Me.  326; 
Caswell  v.  Caswell,  28  Me.  232. 

Maryland.  —  Harris  v.  Alcock,  10  Gill  &  J. 
(Md.)  226,  32  Am.  Dec.  158. 

Michigan.  —  Tyler  v.  Peatt,  30  Mich.  63; 
Steward  v.  Stevens,  Harr.  (Mich.)  169;  Smith 
"•.  Thompson,  Walk.  (Mich.)  1. 

Mississippi.  —  Vasser^.  Henderson,  40  Miss. 
5K9,  90  Am.  Dec.  351;  Dick  v.  Truly,  Smed.  & 
M.  Ch.  (Miss.)  557;  Partee  v.  Mathews,  53 
Miss.  140;  Fleming  v.  Grafton,  54  Miss.  79; 
Hilzheim  v.  Drane,  10  Smed.  &  M.  (Miss.)  556. 

Missouri.  —  Bird  v.  Bolduc,  1  Mo.  702;  Carr 
v.  Parker,  10  Mo.  App.  364;  Spitz  v.  Kerfoot, 
42  Mo.  App.  77;  Woolfolk  v.  Kemper,  31  Mo. 
App.  421.  Compare  Merry  v.  Fremon,  44  Mo. 
518. 

Nebraska.  —  Weinland  v.  Cochran,  9  Neb. 
480;  Weaver  v.  Cressman,  21  Neb.  675. 

New  Hampshire.  —  Tappan  v.  Evans,  II  N. 
H.  311. 

New  Jersey.  —  Swayze  v.  Swayze,  9  N.  J. 
Eq.  273;  Randolph  v.  Daly,  16  N.  J.  Eq.  313; 
Robert  v.  Hodges,  16  N.  J.  Eq.  299;  Dunham 
*.  Cox,  10  N.  J.  Eq,  437,  64  Am.  Dec.  460; 
Green  v.  Tantum,  19  N.  J.  Eq.  105. 

New  York.  —  Galle  v.  Tode,  60  Hun  (N.  Y.) 
132,  21  Civ.  Pro.  (N.  Y.)  147,  152;  National 
Tradesman's  Bank  v.  Wetmore,  42  Hun  (N. 
Y.)  359;  Adsit  v.  Butler,  87  N.  Y.  585;  Cramer 
v.  Blood,  57  Barb.  (N.  Y.)  155,  affirmed  48  N. 
Y.  684;  Winslow  v.  Pitkin,  1  Barb.  Ch.  (N.  Y.) 
402;  Greenwood  v.  Brodhead,  8  Barb.  (N.  Y.) 
593;  Brinkerhoff  v.  Brown,  4  Johns.  Ch.  (N. 
Y.)  671;  Bailey,  v.  Burton,  8  Wend.  (N.  Y.) 
344;  Southard  v.  Benner,  72  N.  Y.  424;  Evans 
v.  Hill,  18  Hun  (N.  Y.)  464;  Hurwitz  v.  Hur- 
witz,  (C.  PI.  Gen.  T.)  10  Misc.  (N.  Y.)  353; 
Frothingham  v.  Hodenpyl,  135  N.  Y.  630,  48 
N.  Y.  St.  Rep.  449. 

Arorth  Carolina.  —  Hafner  v.  Irwin,  4  Ired. 


L.  (26  N.  Car.)  529;  Bridges  v.  Moye,  Busb. 
Eq.  (45  N.  Car.)  170. 

Ohio.  —  Bustard  v.  Dabney,  4  Ohio  68. 
Oklahoma.  —  Chandler  v.  Colcord,  1  Okla. 
260. 

Oregon.  —  Dawson  v.  Sims,  14  Oregon  561. 
Pennsylvania.  —  Artman  v.  Giles,  155  Pa.  St. 
409. 

South  Carolina.  —  Eigleberger  v.  Kibler,  I 
Hill  Eq.  (S.  Car.)  113,  26  Am.  Dec.  192;  Pettus 
v.  Smith,  4  Rich.  Eq.  (S.  Car.)  197;  Verner  v. 
Downs,  13  S.  Car.  449;  Bates  v.  Cobb,  29  S. 
Car.  395,  13  Am.  St.  Rep.  742;  Austin  v.  Mor- 
ris, 23  S.  Car.  393;  Eno  v.  Calder,  14  Rich.  Eq. 
(S.  Car.)  154;  Brooks  v.  Brooks,  12  S.  Car. 
461. 

Tennessee.  —  Williams  v.  Tipton,  5  Humph. 
(Tenn.)  66,  42  Am.  Dec.  420;  Duberry  v.  Clif- 
ton, Cooke  (Tenn.)  328. 

Texas.  —  Le  Gierse  v.  Kellum,  66  Tex.  242; 
Blum  v.  Goldman,  66  Tex.  621;  Meier  v.  Waco 
State  Bank,  (Tex.  Civ.  App.  1894)  27  S.  W. 
Rep.  881. 

Utah.  —  Fnright  v.  Grant  5  Utah  334. 
Vermont.  —  Rice  v.  Barnard,  20  Vt.  479,  50 
Am.  Dec.  54. 

Virginia.  —  Tate  v.  Liggat,  2  Leigh  (Va.) 
99;  Kelso  v.  Blackburn,  3  Leigh  (Va.)  299; 
Chamberlayne  v.  Temple,  2  Rand.  (Va.)  384, 
14  Am.  Dec.  786. 

.Wisconsin. — German  Bank  v.  Leyser,  50 
Wis.  258;  Weber  v.  Weber,  90  Wis.  467. 

In  England  it  seems  that  a  court  will  set  a 
deed  aside  as  soon  as  it  finds  that  it  has  been 
executed  for  the  purpose  of  delaying,  hinder- 
ing, or  defrauding  the  creditors  of  the  grantor 
and  comes  within  the  statute.  But  it  will  not 
give  equitable  execution  in  favor  of  the  attack- 
ing creditor  until  he  has  put  himself  in  the 
position  to  obtain  execution  at  law.  Where 
the  creditor  has  no  lien,  it  seems  that  the  bill 
should  be  filed  on  behalf  of  all  the  creditors  of 
the  grantor,  and  the  court  will  direct  the 
trustees  to  make  the  trust  property  available 
to  the  creditors.  Reese  River  Silver  Min.  Co. 
v.  Atwell,  L.  R.  7  Eq.  347. 

1.  Tate  v.  Liggat,  2  Leigh  (Va.)  99. 

2.  Equity  Will  Not  Enjoin  Debtor  from  Dispos- 
ing of  His  Property- —  United  States.  —  Stewart 
v.  Fagan,  2  Woods  (U.  S.)  215. 

Georgia.  —  Cubbedge  v.  Adams,  42  Ga.  124; 
Peyton  v.  Lamar,  42  Ga.  131;  Oberholser  v. 
Greenfield,  47  Ga.  530;  Dortic  v.  Dugas,  52 
Ga.  231;  Johnson  v.  Farnum,  56  Ga.  144; 
Crawford  j\  Spurling,  56  Ga.  611. 

Illinois.  —  Bigelow  <\  Andress,  31  III.  322; 
Phelps   v.    Foster,    18  111.  309;    Shufeldt  v. 
Boehm,  96  111.  560. 
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Nor  Can  the  Creditors  at  Large  of  a  Firm  Enjoin  One  of  the  Partners,  with  the  assent  of 
the  other,  from  disposing  of  the  firm  assets  in  payment  of  the  former's  indi- 
vidual debts.1 

6b.  Under  Statutes.  —  In  those  states  where  by  statute  the  rule  requiring 
a  judgment  has  been  abrogated,  it  follows  necessarily  that  a  lien  is  not 

requisite.3 

(b)  Mode  of  Obtaining  Lien  —  aa.  Judgment  and  Execution  —  Judgment  Binds  Real  Prop- 
erty. — ■  When  a  creditor  has  by  judgment  established  his  debt,  he  acquires  a 
lien  upon  all  the  real  estate  of  his  debtor,  and  it  is  not  necessary  for  him  to 
take  out  execution  upon  his  judgment  in  order  to  maintain  a  creditor's  bill  to 
set  aside  conveyances  by  which  the  debtor  has  fraudulently  aliened  or  encum- 
bered his  realty.3    It  is  perhaps  most  advisable  for  him  to  do  so;  it  may 


Iowa,  —  Clark  v.  Raymond,  84  Iowa  251; 
Buchanan  v.  Marsh,  17  Iowa  494. 

Maryland.  —  Uhl  v.  Dillon,  10  Md.  500,  69 
Am.  Dec.  172;  Rich  v.  Levy,  16  Md.  74;  Hub- 
bard v.  Hubbard,  14  Md.  356;  Balls  v.  Balls, 
69  Md.  388. 

Missouri.  —  Spitz  v.  Kerfoot,  42  Mo.  App. 
77;  Batchelder  v.  Altheimer,  10  Mo.  App.  181. 

Nebraska.  —  Crowell  v.  Horacek,  12  Neb. 
622. 

New  Jersey.  —  Oakley  v.  Pound,  14  N.  J.  Eq. 
178;  Young  v.  Frier,  9  N.  J.  Eq.  465;  Edgar 
71.  Clevenger,  3  N.  J.  Eq.  258,  464;  Hunt  v. 
Field,  9  N.  J.  Eq.  36,  57  Am.  Dec.  365;  Mel- 
ville v.  Brown,  16  N.  J.  L.  363;  Holdrege  v. 
Gvvynne,  18  N.  J.  Eq.  26. 

New  York.  —  Wiggins  v.  Armstrong,  2 
johns.  Ch.  (N.  Y.)  144;  Brooks  v.  Stone, 
(Supm.  Ct.  Gen.  T.)  n  Abb.  Pr.  (N.  Y.)  220; 
Moran  v.  Dawes,  Hopk.  (N.  Y.)  365;  Reubens 
v.  Joel,  13  N.  Y.  488;  Neustadt  v.  Joel,  2  Duer 
(N.  V.)  530. 

Ohio.  —  Bowry  v.  Odell,  4  Ohio  St.  623. 

Pennsylvania.  —  Artman  v.  Giles,  155  Pa.  St. 
409;  Kelly  v.  Herb,  157  Pa.  St.  41. 

Virginia.  —  Rhodes  v.  Cousins,  6  Rand. 
(Va.)  188,  18  Am.  Dec.  715. 

Wisconsin.  —  North  Hudson  Mut.  Bldg., 
etc.,  Assoc.  v.  Childs,  86  Wis.  292. 

A  Creditor  of  One  Who  Has  Made  a  Conveyance 
of  Land,  which  was  given  and  received  with 
intent  to  defraud  creditors,  cannot  before  re- 
covering judgment  or  making  an  attachment 
of  the  land,  upon  his  claim,  maintain  a  bill  in 
equity  against  the  parties  to  the  fraudulent 
conveyance,  to  obtain  an  account  of  rents  and 
profits  from  the  grantee,  and  to  restrain  him 
from  committing  waste  or  parting  with  his 
title,  and  the  grantor  from  selling  or  assigning 
a  note  taken  by  him  for  the  ostensible  price 
of  the  land.  Taylor  v.  Robinson,  7  Allen 
(Mass.)  253. 

The  Jurisdiction  of  the  Chancellor  to  Interpose 
to  Prevent  the  Defendant  in  Trespass  from  Dispos- 
ing of  His  Property  and  effects  to  avoid  the 
iudgment  which  may  be  recovered  is  ancillary 
co  that  of  the  court  of  law,  as  that  of  the 
chancellor  is  to  preserve  the  subject  of  an 
action  at  law  from  removal  or  sale  until  the 
question  of  right  is  settled  at  law.  Cottrell  v. 
Moody,  12  B.  Mon.  (Ky.)  500. 

The  Institution  of  an  Action  at  Law  against  the 
debtor  does  not  entitle  the  creditor  to  an  in- 
junction. Brooks  v.  Stone,  (Supm.  Ct.  Gen. 
T.)  11  Abb.  Pr.  (N.  Y.)  220;  Phelps  v.  Foster, 
18  111.  309. 


Even  After  the  Recovery  of  a  Verdict,  but  be- 
fore judgment  has  been  perfected,  the  creditor 
is  not  entitled  to  an  injunction  against  the  dis- 
position by  the  debtor  of  his  property,  although 
the  declared  object  of  the  defendant  be  to  de- 
feat the  satisfaction  of  the  impending  judg- 
ment. The  mere  intention  of  the  defendant  to 
sell  his  property  and  convert  it  into  money 
does  not  subject  the  case  to  the  laws  con- 
cerning fraudulent  conveyances.  Moran  v. 
Dawes,  Hopk.  (N.  Y.)  365. 

Where  the  Maker  of  a  Promissory  Note  Is  In- 
solvent, and  one  of  the  two  sureties  upon  it  has 
made,  or  is  about  to  make,  secret  or  fraudu- 
lent disposition  of  his  property,  so  as  to  throw 
the  burden  of  his  debt  on  his  co-surety,  a 
court  of  chancery  will,  upon  the  application 
of  the  surety  thus  endangered,  restrain  such 
disposition.  The  same  aid  will  be  afforded  to 
a  surety  as  against  his  co-surety,  that  will 
be  granted  to  a  surety  against  his  principal  in 
such  a  case.  Bowen  v.  Hoskins,  45  Miss.  183, 
7  Am.  Rep.  728. 

Injunction  May  Issue  Pending  Suit.  —  It  is  well 
settled  that  when  there  is  reasonable  ground 
to  apprehend  that,  pending  the  litigation,  prop- 
erty the  subject  of  it  will  be  disposed  of 
fraudulently,  or  in  such  way  as  to  deprive  the 
complaining  party  of  the  fruit  of  his  recovery 
when  had,  a  court  of  equity  will  secure  the 
property,  or  in  a  proper  case  have  it  sold  and 
secure  the  fund  arising  from  it,  by  the  appoint- 
ment of  a  receiver,  or  by  injunction,  and,  when 
need  be,  by  both,  until  the  action  shall  be  tried 
upon  its  merits.  Parker  v.  Grammer,  Phil. 
Eq.  (62  N.  Car.)28;  Craycroff  v.  Morehead,  67 
N.  Car.  422;  Morris  v.  Willard,  84  N.  Car.  293; 
Levenson  v.  Elson,  8S  N.  Car.  182;  Ellett  v. 
Newman,  92  N.  Car.  519;  Moore  v.  Kidder,  55 
N.  H.  48S. 

1.  Clement  v.  Foster,  3  Ired.  Eq.  (38  N. 

Car.)  213. 

2.  See  supra,  this  section,  Necessity  oj  Judg- 
ment. 

3.  Judgment  a  Lien  upon  Real  Property  — 

United  States.  —  McCalmont  v.  Lawrence,  I 
Blatchf.  (U.  S.)  232. 

Alabama.  — Dargan  v.  Waring,  11  Ala.  98S, 
46  Am.  Dec.  234. 

Florida.  —  Barrow  v.  Bailey,  5  Fla.  9;  Rob- 
inson v.  Springfield  Co.,  21  Fla.  203;  Logan  v. 
Logan,  22  Fla.  561,  I  Am.  St.  Rep.  212;  Post 
v.  Roach,  26  Fla.  442. 

Illinois.  —  Newman  v.  Willetts,  52  111.  98; 
Weightman  v.  Hatch,  17  111.  281;   Miller  r. 
Davidson,  S  111.  51S.  44  Am.  Dec.  715. 
1  Volume  XIV. 


How  Property  Conveyed 


AND  CON  I  E  YANCES. 


May  Be  Reached. 


avoid  a  contest  with  a  subsequent  execution  creditor,  for,  although  the  judg- 
ment is  a  lien  upon  the  land,  an  execution  upon  a  subsequent  judgment 
acquires  upon  its  delivery  to  the  officer  a  prior  lien  upon  the  property.1 
As  between  the  debtor  and  creditor,  however,  the  issuing  of  an  execution  is 
not  necessary  in  order  that  the  creditor  may  acquire  a  right  to  exhibit  his  bill 
for  relief. 

Execution  Must  Be  Sued  Out  Against  Personal  Property.  —  But  if  it  is  the  personal 
property  of  the  debtor  which  the  creditor  wishes  to  reach  and  appropriate  to 
the  payment  of  his  judgment,  he  must  take  out  an  execution  before  he  can 
exhibit  his  bill,  for  it  is  by  the  execution  and  not  by  his  judgment  that  he 
acquires  a  lien  upon  personal  property.'2 


Kansas.  —  Metzger  v.  Burnett,  5  Kan.  App. 
374- 

Mississippi.  — Vasser  v.  Henderson,  40  Miss. 
519,  go  Am.  Dec.  351;  Hilzheim  v.  Drane,  10 
Smed.  &  M.  (Miss.)  556;  Berryman  v.  Sulli- 
van, 13  Smed.  &  M.  (Miss.)  65;  Fowler  v.  Mc- 
Cartney, 27  Miss.  509;  Snodgrass  v.  Andrews, 
30  Miss.  472,  64  Am.  Dec.  16a. 

New  Jersey.  —  Dunham  v.  Cox,  10  N.  J.  Eq. 
437,  64  Am.  Dec.  460.  See  also  Green  v.  Tan- 
turn,  19  N.  J.  Eq.  105. 

New  York.  —  Mohawk  Bank  v.  Atwater,  2 
Paige  (N.  Y.)  54;  Clarkson  v.  De  Peyster,  3 
Paige  (N.  Y.)  320;  Shaw  v.  Dwight,  27  N.  Y. 
244,  84  Am.  Dec.  275;  Baldwin  v.  Ryan,  3 
Thomp.  &  C.  (N.  Y.)  251;  Royer  Wheel  Co.  v. 
Fielding,  (Supm.  Ct.  Spec.  T.)  61  How.  Pr. 
<N.  Y.)  437;  Buswell  v.  Lincks,  8  Daly  (N.  Y.) 
518;  Greenwood  v.  Brodhead,  8  Barb.  (N.  Y.) 
593;  Brinkerhoff  v.  Brown,  4  Johns.  Ch.  (N. 
Y.)  671. 

Wisconsin.  —  Cornell  v.  Radway,  22  Wis. 
260. 

A  creditor's  bill  may  be  filed  upon  a  judg- 
ment at  law  after  the  return  of  an  execution 
unsatisfied,  although  the  complainant  has 
brought  a  suit  in  another  jurisdiction  upon 
such  judgment  and  recovered  a  new  judgment 
therein.    Bates  v.  Lyons,  7  Paige  (N.  Y.)  85. 

In  Maine  a  Judgment  Does  Not  Create  a  Lien 
upon  the  real  estate  of  the  debtor,  and  if  a 
creditor  would  have  the  assistance  of  a  court 
of  equity  to  enable  him  to  obtain  satisfaction 
out  of  land  which  has  been  fraudulently  con- 
veyed, he  must  first  do  all  which  the  law  will 
enable  him  to  do  to  obtain  a  title  in  the  mode 
pointed  cit  by  the  statute,  and  then  the  court 
will  assist  him  and  prevent  his  being  injured 
by  the  outstanding  fraudulent  title.  Webster 
v.  Clark,  25  Me.  313;  Dana  v.  Haskell,  41 
Me.  25. 

Expiration  of  Lien.  —  A  judgment  debtor  can- 
not maintain  an  action  to  set  aside  a  fraudu- 
lent conveyance  made  by  his  debtor  where 
more  than  ten  years  have  elapsed  since  the 
docketing  of  the  judgment  and  no  new  lien 
has  been  acquired  upon  the  land  by  the  levy 
of  an  execution  thereon.  Evans  v.  Hill,  18 
Hun  (N.  Y.)  464;  Muller  v.  Hewitt,  103  Mo. 
639.  Compare  Postlewait  v.  Howes,  3  Iowa 
365- 

YVhere  the  lien  of  the  judgment,  under 
Code  1871,  §  2159,  has  expired  by  the  lapse  of 
seven  years  since  the  rendition  of  the  judg- 
ment, the  judgment  debtor  cannot  maintain  a 
bill  in  aid  of  the  judgment  to  expose  and  re- 
move clouds  involving  the  title  to  the  debtor's 


land.  Partee  v.  Mathews,  53  Miss.  140.  See 
also  Fleming  v.  Grafton,  54  Miss.  79. 

Docketing  Judgment.  —  Where  the  object  of 
the  bill  is  to  reach  land  of  the  debtor,  and  by 
statute  it  is  necessary  to  docket  the  judgment, 
or  do  some  other  act,  in  order  that  it  shall  con- 
stitute a  lien  upon  the  debtor's  land,  the  statu- 
tory provision  must  be  strictly  complied  with 
before  a  court  of  equity  will  entertain  the  bill. 
Arnett  v.  Coffey,  I  Colo.  App.  34;  Barnes  v. 
Beighly,  9  Colo.  475;  Gilbert  v.  Stockman,  81 
Wis.  602,  29  Am.  St.  Rep.  922.  See  also  Clark 
v.  Dakin,  2  Barb.  Ch.  (N.  Y.)  36. 

A  Foreign  Judgment  Is  Not  a  Lien  upon  the 
real  estate  of  thejudgmeni  defendant  before 
a  judgment  has  been  rendered  thereon  by  a 
court  of  the  state.  Buchanan  v.  Marsh,  17 
Iowa  494. 

A  Mechanic's  Lien  is  a  sufficient  ground  for  a 
creditor's  bill.  Mahoney  v.  McWallers.  3  N. 
Y.  App.  Div.  248. 

1.  Dunham  v.  Cox,  10  N.  J.  Eq.  437,  64  Am. 
Dec.  460. 

2.  Execution  Must  Be  Sued  Oat  Against  Per- 
sonal Property —  England.  —  Angell  v.  Draper, 
1  Vern.  399. 

United  States. — Jones  v.  Green,  I  Wall.  (U. 

s.)  330. 

Alaba?na.  —  Sanders  v.  Watson,  14  Ala.  198; 
Chardavoyne  v.  Galbraith,  81  Ala.  521. 

California.  —  Bickerstaff  v.  Doub,  19  Cal.  109, 
79  Am.  Dec.  204. 

Florida.  —  Barrow  v.  Bailey,  5  Fla.  9;  Post 
v.  Roach,  26  Fla.  442. 

Georgia.  —  Thurmond  v.  Reese,  3  Ga.  449,  46 
Am.  Dec.  440;  Stephens  v.  Beal,  4  Ga.  319. 

Illinois.  —  Heacock  v.  Durand,  42  111.  230; 
Manchester  v.  McKee,  9  111.  511. 

Indiana.  —  Unknown  Heirs  v.  Kimball,  4 
Ind.  546,  58  Am.  Dec.  638. 

Kentucky.  —  Poague  v.  Boyce,  6  J.  J.  Marsh. 
(Ky.)  83;  "Halbert  v.  Grant,  4T.  B.  Mon.(Ky.) 
580. 

Maryland.  —  Balls  v.  Balls,  69  Md.  388. 
Minnesota.  —  Banning    v.    Armstrong,  7 
Minn.  40. 

Mississippi.  —  Partee  v.  Mathews,  53  Miss. 
140. 

Missouri.  —  Carr  v.  Parker,  10  Mo.  App.  364. 
New  Jersey.  —  Green  v.  Tantum,  19  N.  J. 
Eq.  105;  Robert  v.  Hodges,  16  N.  J.  Eq.  299; 
Dunham  v.  Cox,  10  N.  J.  Eq.  437,  64  Am.  Dec. 
460. 

New  York.  —  Y^xx  v.  Dildine,  60  Hun  (N. 
Y.)3i5;  Bishop  v.  Halsey,  (Super.  Ct.  Spec. 
T.)    13  How.   Pr.  (NT.  Y.)  154;    Williams  v. 
Brown,  4  Johns.  Ch.  (N.  Y.)  682;  Brinkerhoff 
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id.  Attachment.  —  In  some  of  the  states  it  is  held  that  the  levy  of  an  attach- 
ment upon  property  fraudulently  conveyed  creates  a  lien  which  a  court  of 
chancery  will  accept  as  a  proper  basis  for  equitable  relief.  These  courts 
recognize  the  claim  of  the  attaching  creditor  after  it  has  been  verified  by  affi- 
davit as  prescribed  by  the  statute,  as  sufficient  proof  of  a  subsisting  debt;1 
but  in  other  states  the  courts  have  clung  to  the  general  principle  that  a  com- 
plainant must  have  recovered  judgment  before  seeking  equitable  relief.* 

(3)  Exhaustion  of  Debtor  s  Other  Property  —  (a)  Necessity  of  —  aa.  When  Prop- 
erty Fraudulently  Conveyed  Constitutes  a  Legal  Asset.  —  Whether  a  creditor  who 
has  recovered  a  judgment  must  exhaust  the  other  property  of  the  debtor 
before  levying  upon  and  resorting  to  equity  to  uncover  that  which  has  been 


v.  Brown,  4  Johns.  Ch.  (N.  Y.)  671;  Green- 
wood v.  Brodhead,  8  Barb.  (N.  Y.)  593;  Bailey 
v.  Burton,  8  Wend.  (N.  Y.)  344;  Heye  v. 
Bolles,  (C.  PI.  Gen.  T.)  33  How.  Pr.  (N.  Y.) 
266.  See  also  Watrous  v.  Lathrop,  4  Sandf. 
(N.  Y.)  700;  Forbes  v.  Logan,  4  Bosw.  (N.  Y.) 
475- 

North  Carolina. — Clark  v.  Banner,  I  Dev. 
&  B.  Eq.  (21  N.  Car.)  608. 

Oklahoma. — Chandler  v.  Colcord,  I  Okla. 
260. 

Virginia.  — ■  Rhodes  v.  Cousins,  6  Rand. 
(Va.)  188,  18  Am.  Dec.  715;  Chamberlayne  t\ 
Temple,  2  Rand.  (Va.)  384,  14  Am,  Dec. 
786. 

Wisconsin.  —  Daskam  z.  Neff,  79  Wis.  161. 

Where  the  Eight  to  File  a  Creditor's  Bill  Once 
Exists,  by  the  Beturn  of  an  Execution  Unsatisfied, 
if  the  defendant  has  either  real  or  personal 
property  which  is  a  proper  subject  of  sale  on 
an  execution,  but  which  is  fraudulently  trans- 
ferred or  encumbered  for  the  purpose  of  pro- 
tecting it  from  the  execution  of  the  creditor, 
and  has  other  property  which  can  only  be 
reached  by  the  aid  of  this  court,  the  judgment 
creditor  may  sue  out  a  second  execution  so  as 
to  secure  a  specific  lien  upon  the  property 
which  is  subject  to  sale  thereon,  and  may  then 
file  a  bill  in  this  court  for  the  double  purpose 
of  removing  the  obstruction  which  has  been 
fraudulently  interposed  against  the  execution 
at  law,  and  also  to  reach  other  property  of  the 
defendant  which  cannot  be  sold  on  such  sec- 
ond execution.  Cuyler  v.  Moreland,  6  Paige 
(N.  Y.)  273. 

1.  Attachment  Sufficient  to  Secure  Equitable  Be- 
lief—  United  States.  —  Hahn  v.  Salmon,  20 
Fed.  Rep.  801.  See  also  Chicago,  etc.,  Bridge 
Co.  v.  Anglo-American  Packing,  etc.,  Co.,  46 
Fed.  Rep.  584. 

California. — Scales  v.  Scott,  13  Cal.  76; 
Conroy  v.  Woods,  13  Cal.  626,  73  Am.  Dec. 
605;  Heyneman  v.  Dannenburg,  6  Cal.  376,  65 
Am.  Dec.  519;  Castle  v.  Bader,  23  Cal.  75; 
McMinn  v.  Whelan,  27  Cal.  300. 

Indiana.  —  Quarl  v.  Abbett,  102  Ind.  244. 

Kentucky.  —  Martz  v.  Pfeifer,  80  Ky.  600; 
Little  v.  Ragan,  83  Ky.  321. 

Mississippi.  —  Cogburn  v.  Pollock,  54  Miss. 
639. 

Missouri.  —  Rev.  Stat.,  §  448;  Brumley  v. 
Golden,  27  Mo.  A.pp.  160;  Lackland  v.  Smith, 
5  Mo.  App.  153.  Compare  Marl  in  v.  Michael, 
23  Mo.  50,  66  Am.  Dec.  656. 

New  Hampshire.  —  Tappan  v.  Evans,  11  N. 
H.  327;  Sheafe  v.  Sheafe,  40  N.  H.  516;  Stone 
v.  Anderson,  26  N.  H.  506;  Kittredge  v.  War- 
ren, 14  N.  H.  509,  15  N.  H.  227;   Moore  v. 


Kidder,  55  N.  H.  488;  Ferson  v.  Monroe,  21 
N.  H.  462;  Dodge  v.  Griswold,  8  N.  H.  425. 

New  Jersey.  —  Francis  v.  Lawrence,  48  N.  J. 
Eq.  508;  Cocks  v.  Varney,  45  N.  J.  Eq.  72; 
Smith  -j  Muirheid,  34  N.  J.  Eq.  4;  Robert  v. 
Hodges,  16  N.  J.  Eq.  299;  Hunt  v.  Field,  9  N. 
J.  Eq.  36,  57  Am.  Dec.  365;  Williams  v.  Mich- 
enor,  11  N.  J.  Eq.  520;  Curry  v.  Glass,  25  N. 
J.  Eq.  108. 

Oregon.  —  Dawson  v.  Sims,  14  Oregon  561 ; 
Bennett  v.  Minott,  28  Oregon  339. 

Washington.  —  Benham  v.  Ham,  5  Wash. 
128,  34  Am.  St.  Rep.  851. 

Wisconsin.  —  Evans  v.  Laughton,  69  Wis. 
138;  Almy  v.  Piatt,  16  Wis.  169. 

See  also  Meuley  v.  Zeigler,  23  Tex.  88. 
Where  an  Attachment  Is  Levied  upon  Eeal 
Estate  Belonging  to  the  Debtor,  Whether  Held  in 
His  Own  Name  or  Not,  the  attaching  creditor 
acquires  a  lien  upon  the  interest  of  the  debtor 
in  the  land  which  he  may  enforce  after  he  re- 
covers judgment.  Keene  v.  Sallenbach,  15 
Neb.  200. 

2.  Attachment  Not  Ground  for  Equitable  Belief 

—  Illinois.  —  Dewey  v.  Eckert,  62  111.  218; 
Getzler  v.  Saroni,  18  111.  511.  See  also  Bige- 
low  v.  Andress,  31  111.  322. 

Iowa.  —  Clark  v.  Raymond,  86  Iowa  661 
[citing  Clark  v.  Raymond,  84  Iowa  251;  Boyle 
v.  Maroney,  73  Iowa  71;  Mooar  v.  Walker,  46 
Iowa  166]. 

Kansas.  —  Tennent  v.  Battey,  iS  Kan.  324. 
Michigan.  —  Nugent  v.  Nugent,  70  Mich.  52. 
Nebraska.  —  Weil  v.  Lankins,  3  Neb.  384; 
Weinland  v.  Cochran,  9  Neb.  480.    See  also 
Kimbro  v.  Clark,  17  Neb.  403;    Kennard  v. 
Hollenbeck,  17  Neb.  362. 

New  York.  —  Galle  v.  Tode,  (Supm.  Ct. 
Gen.  T.)  21  Civ.  Pro.  (N.  Y.)  152;  Thurber  v. 
Blanck,  50  N.  Y.  80;  Brooks  v.  Stone,  (Supm. 
Ct.  Gen.  T.)  11  Abb.  Pr.  (N.  Y.)  220;  Bowe 
v.  Arnold,  31  Hun  (N.  Y.)  256,  101  N.  Y.  652; 
Lynch  v.  Crary,  52  N.  Y.  183;  Skinner  v. 
Stuart,  39  Barb.  (N.  Y.)  206.  Compare  Green- 
leaf  v.  Mumford,  (Supm.  Ct.  Spec.  T.)  30  How. 
Pr.  (N.  Y.)  30;  Tannebaum  v.  Rosswog, 
(Supm.  Ct.)  22  Abb.  N.  Cas.  (N.  Y.)  346;  Frost 
v.  Mott,  34  N.  Y.  253;  Matter  of  True,  (C.  PL 
Spec.  T.)  4  Abb.  N.  Cas.  (N.  Y.)  90. 

Pennsylvania.  —  Artman  v.  Giles,  155  Pa.  St. 

409-  .  , 

Property  Not  Actually  Attached.  —  A  creditor  s 
bill  cannot  be  maintained  on  a  judgment  in 
attachment  proceedings  against  a  foreign  cor- 
poration to  subject  property  not  actually 
attached,  since  the  attachment  is  a  proceeding 
in  rem  against  the  property  attached.  Thomas 
v.  Merchants'  Bank,  9  Paige  (N.  Y.)  216. 
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fraudulently  conveyed,  is  a  question  upon  which  the  decisions  are  at  variance. 

Creditor  Must  Exhaust  Debtor's  Other  Property.  —  In  many  of  the  States  it  IS  held 
that  the  creditor  must  show  that  he  has  failed  in  the  ordinary  mode  of  col- 
lection to  make  his  debt,  and  that,  independent  of  the  property  so  conveyed 
in  fraud  of  his  rights,  there  is  not  sufficient  to  satisfy  such  debt.  For  if,  it 
is  maintained,  there  is  other  property  sufficient  for  that  purpose,  it  is  an  act 
of  capricious  intermeddling  with  the  contracts  of  others  to  permit  him  to 
interfere  and  set  the  conveyance  aside.1 

Creditor  Need  Not  Exhaust  Debtor's  Other  Property.  —  But,  on  the  other  hand,  it  is 
held  in  some  jurisdictions  that  it  is  not  necessary  that  the  creditor  should 
show,  or  the  fact  exist,  that  the  debtor  has  no  other  property  upon  which  the 
levy  could  have  been  made.*    The  fact  that  a  debtor  has  other  property 


1.  Creditor  Must  Exhaust  Debtor's  Other  Prop- 
erty—  United  States.  —  Buckeye  Engine  Co.  v. 
Donau  Brewing  Co.,  47  Fed.  Rep.  6;  Talley 
v.  Curtain,  54  Fed.  Rep.  43. 

Arkansas.  —  Meux  v.  Anthony,  n  Ark.  420, 
52  Am.  Dec.  274;  Clark  v.  Anthony,  31  Ark. 
546. 

California.  —  Harris  v.  Taylor,  15  Cal.  348. 

Colorado.  —  Burdsall  v.  Waggoner,  4  Colo. 
256.    But  see  Allen  v.  Tritch,  5  Colo.  222. 

Kentucky.  —  Halbert  v.  Grant,  4  T.  B.  Mon. 
(Ky.)  580;  Napper  v.  Yager,  79  Ky.  241;  Wal- 
ler v.  Todd,  3  Dana  (Ky.)  503,  28  Am.  Dec.  94; 
Poague  v.  Boyce,  6  J.J.  Marsh.  (Ky.)  83;  Kyle 
v.  O'Neil,  88  Ky.  127. 

Louisiana.  —  Dreyfous  v.  Childs,  48  La. 
Ann.  872. 

Michigan.  —  Tyler  v.  Peatt,  30  Mich.  63; 
Thayer  v.  Swift,  Harr.  (Mich.)  430;  Vander- 
pool  v.  Notley,  71  Mich.  422;  McKibben  v. 
Barton,  I  Mich.  213;  Brock  v.  Rich,  76  Mich. 
644;  Pierce  v.  Rich,  76  Mich.  648. 

Missouri.  —  Merry  v.  Fremon,  44  Mo.  518. 
Compare  Patton  v.  Bragg,  113  Mo.  595,  35  Am. 
St.  Rep.  730. 

New  York.  —  Adsit  v.  Butler,  87  N.  Y.  585; 
Weaver  v.  Haviland,  142  N.  Y.  534,  40  Am.  St. 
Rep.  631;  Davis  v.  Bruns,  23  Hun  (N.  Y.) 
648;  Payne  v.  Sheldon,  63  Barb.  (N.  Y.)  169; 
National  Tradesmen's  Bank  v.  Wetmore,  124 
N.  Y.  244;  Hendricks  v.  Robinson,  2  Johns. 
Ch.  (N.  Y.)  283;  Kerr  v.  Dildine,  60  Hun  (N. 
Y.)  315.  Compare  Mohawk  Bank  v.  Atwater,  2 
Paige  (N.  Y.)  54;  Fox  v.  Moyer,  54  N.  Y.  125; 
Beck  v.  Burdett,  I  Paige  (N.  Y.)  308,  19  Am. 
Dec.  436;  Tuthill  v.  Goss,  (Supm.  Ct.  Gen.  T.) 
35  N.  Y.  Supp.  136,  89  Hun  (N.  Y.)  609. 

South  Carolina.  —  Eigleberger  v.  Kibler,  r 
Hill  Eq.  (S.  Car.)  113,  26  Am.  Dec.  192;  Ver- 
ner  v.  Downs,  13  S.  Car.  449. 

Laches  of  Creditor.  —  The  right  of  a  creditor 
to  avoid  a  voluntary  conveyance  arises  from 
the  fact  that  he  cannot  otherwise  be  paid;  and 
if  a  creditor  comes  into  equity  to  avoid  such  a 
conveyance,  it  must  appear  that  he  had  no 
other  means  of  payment.  If  a  prior  creditor 
with  knowledge  of  such  conveyance  stands  by 
for  nearly  ten  years  and  suffers  other  debts 
junior  to  his  to  acquire  prior  liens  and  so  ex- 
haust the  property  of  his  debtor,  and  mean- 
while the  donee  had  possession  and  made 
permanent  improvements  on  the  land,  he  can- 
not make  his  own  laches  an  injury  to  another 
and  is  not  entitled  to  relief.  Eigleberger  v. 
Kibler,  1  Hill  Eq.  (S.  Car.)  113,  26  Am.  Dec. 
192. 


If  One  of  the  Two  Debtors  in  Solido  Be  Solvent, 

the  creditor  is  without  a  right  of  action  to 
have  annulled  a  transaction  of  the  insolvent 
debtor.    Dreyfous  v.  Childs,  48  La.  Ann.  872. 

2.  Creditor  Need  Not  Exhaust  Debtor's  Other 
Property  —  Alabama.  —  Dargan  v.  Waring,  n 
Ala.  988,  46  Am.  Dec.  234;  Planters',  etc., 
Bank  v.  Walker,  7  Ala.  926;  Chardavoyne  v. 
Galbraith,  81  Ala.  521;  Holt  v.  Bancroft,  30 
Ala.  193;  Watts  v.  Goyle,  20  Ala.  817;  Mc- 
Clarin  v.  Anderson,  109  Ala.  571;  O'Neil  v. 
Birmingham  Brewing  Co.,  101  Ala.  383. 

Connecticut.  —  Gaylord  v.  Couch,  5  Day 
(Conn.)  223;  Botsford  v.  Beers,  11  Conn.  369. 

Florida.  —  Robinson  v.  Springfield  Co.,  2t 
Fla.  203. 

Georgia.  —  Gormerly  v.  Chapman,  51  Ga. 
421;  Thurmond  v.  Reese,  3  Ga.  449,  46  Am. 
Dec.  440;  Lathrop  v.  McBurney,  71  Ga.  815; 
Stephens  v.  Beal,  4  Ga.  319. 

Illinois — Miller  v.  Davidson,  8  111.  518,44 
Am.  Dec.  715;  Newman  v.  Willetts,  52  111. 
98;  Weightman  v.  Hatch,  17  111.  281;  Redden 
v.  Potter,  16  111.  App.  265;  Dunphy  v.  Gor- 
man, 29  111.  App.  132;  Wisconsin  Granite  Co. 
v.  Gerrity,  144  111.  77;  Dillman  v.  Nadelhoffer, 
56  111.  App.  517;  Phillips  v.  Kesterson,  154  111. 
572.  Compare  Heacock  v.  Durand,  42  111.  230; 
Preston  v.  Colby,  117  111.  477. 

Indiana.  — Armstrong  v.  Keifer,  39  Ind.  225 
[citing  O'Brien  v.  Coulter,  2  Blackf.  (Ind.)  421; 
Shirley  v.  Shields,  8  Blackf.  (Ind.)  273].  But 
see  Bruker  v.  Kelsey,  72  Ind.  51;  Baugh  v. 
Boles,  35  Ind.  524;  Towns  v.  Smith,  115  Ind. 
480;  McConnell  v.  Citizens'  State  Bank,  130 
Ind.  127. 

Iowa.  —  Loving  v.  Pairo,  10  Iowa  289,  77 
Am.  Dec.  108;  Miller  v.  Dayton,  47  Iowa  312. 

Maine.  —  Gray  v.  Chase,  57  Me.  558.  Com- 
pare Howe  v.  Whitney,  66  Me.  17;  Webster  r. 
Clark,  25  Me.  313  :  Rice  v.  Perry,  61  Me.  145. 

Minnesota. — Wadsworth  v.  Schisselbauer, 
32  Minn.  84;  Banning  v.  Armstrong,  7  Minn. 
40;  Scanlan  v.  Murphy,  51  Minn.  536. 

Mississippi.  — Vasser  v.  Henderson,  40  Miss. 
519,  go  Am.  Dec.  351;  Fowler  v.  McCartney, 
27  Miss.  509;  Snodgrass  v.  Andrews,  30  Miss. 
472,  64  Am.  Dec.  169;  Fleming  v.  Grafton,  54 
Miss.  81;  Partee  v.  Mathews,  53  Miss.  140. 

New  Hampshire.  —  Tappan  v.  Evans,  11  N. 
H.  311. 

New  Jersey.  —  Dunham  v.  Cox,  10  N.  J.  Eq. 
465;  Robert  v.  Hodges,  16  N.  J.  Eq.  299; 
Young  v.  Frier,  9  N.  J.  Eq.  465.  Compare 
Stockton  v.  Lippincott,  37  N.  J.  Eq.  443;  Bige- 
low  Blue  Stone  Co.  v.  Magee,  27  N.  J.  Eq.  392. 
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which  may  be  reached  by  process  of  the  court  does  not  impose  upon  the 
creditor  the  legal  duty  to  pursue  that  course  and  take  that  property  in  prefer- 
ence to  what  has  been  fraudulently  conveyed.  The  debtor  cannot,  by  means 
of  such  conveyance,  elect  which  property  shall  be  first  applied  in  payment  of 
his  honest  debts.1  The  creditor  has  only  to  show  that  the  conveyance  was 
one  which  the  law  will  not  sanction.2 

Exhaustion  of  Collateral  Securities.  —  Under  this  ruling,  it  is  accordingly  held  that 
a  creditor  may  go  into  equity  and  attack  a  fraudulent  conveyance  without 
first  pursuing  his  remedies  under  a  mortgage  by  which  his  deed  is  secured.3 

Exhaustion  of  Personal  Property.  —  When  the  property  fraudulently  conveyed  is 
realty,  this  principle  is  of  course  subject  to  the  limitation  imposed  by  statute 
in  some  of  the  states,  that  before  a  valid  levy  can  be  made  on  land  the  goods 
and  chattels  of  the  judgment  debtor  subject  to  levy  must  first  be  exhausted 
by  the  officer  having  the  execution.4 

bb.  When  Property  Fraudulently  Conveyed  Constitutes  an  Equitable  Asset.  —  But 
here  a  distinction  must  be  noted  between  equitable  and  legal  assets.  Even 
in  those  states  where  an  exhaustion  of  the  debtor's  other  property  is  not  neces- 
sary in  order  to  receive  the  aid  of  chancery  to  uncover  property  to  which  he 
has  had  the  legal  title  and  which  he  has  fraudulently  conveyed,  it  is  held  that 
where  the  property  sought  to  be  reached  is  merely  an  equitable  asset,  as,  for 
example,  where  the  judgment  debtor  has  paid  the  purchase  price  for  land  which 
he  has  fraudulently  procured  to  be  conveyed  to  a  third  party,  the  complainant 
must  show  that  he  has  exhausted  his  legal  remedies.5 


North  Dakota.  —  Paulson  v.  Ward,  4  N. 
Dak.  100. 

Ohio.  —  Westernman  z/.Westernman,  25  Ohio 
St.  500;  Gormley  v.  Potter,  2g  Ohio  St.  597. 

Oregon.  —  Multnomah  St.  R.  Co.  v.  Harris, 
13  Oregon  198. 

Tennessee.  —  Harrison  v.  Hallum,  5  Coldw. 
(Tenn.)  525. 

Virginia. — Chamberlayne  v.  Temple,  2 
Rand!  (Va.)  384,  14  Am.  Dec.  786.  See  also 
M'New  v.  Smith,  5  Gratt.  (Va.)  84. 

West  Virginia.  —  Hoffman  v.  Fleming,  43 
W.  Va.  762;  Stale  v.  Bowen,  38  W.  Va.  91; 
Kanawha  Valley  Bank  v.  Wilson,  25  W.  Va. 
242. 

Wisconsin.  —  Cornell  v.  Radway,  22  Wis. 
260;  Galloway  v.  Hamilton,  68  Wis.  651. 
Compare  Gilbert  v.  Stockman,  81  Wis.  602,  29 
Am.  St.  Rep.  922;  Hyde  v.  Chapman,  33  Wis. 
391;  Daskam  v.  Neff,  79  Wis.  161. 

Property  Outside  the  State.  —  If  a  debtor 
fraudulently  conveys  away  all  his  property 
subject  to  execution  in  the  state  in  which  he 
resides,  il  is  no  defense  to  an  action  to  set 
aside  the  conveyance  that  the  debtor  has  prrp- 
erty  in  another  state  out  of  which  the  creditor 
could  make  his  demand.  A  creditor  is  not 
bound  to  go  out  of  the  state  to  collect  his 
claim.  Alford  v.  Baker,  53  Ind.  279;  Baker 
v.  Lyman,  53  Ga.  339. 

When  Debtor  Is  Deceased.  —  A  court  of  equity 
will  not  intervene  at  the  instance  of  a  creditor 
and  subject  to  the  payment  of  his  debt  prop- 
erty which  a  deceased  debtor  has  in  his  life- 
time fraudulently  aliened,  unless  there  is  a 
deficiency  of  legal  assets  to  pay  and  satisfy 
the  debt.  It  is  only  because  of  the  inadequacy 
of  legal  remedies  against  the  personal  repre- 
sentative that  the  court  intervenes.  These 
remedies  are  not  inadequate  if  there  are  legal 
assets  sufficient  for  the  payment  of  the  debt 
which  ought,  in  the  course  of  due  adminis- 


tration, to  be  so  applied.  State  Bank  v.  Ellis, 
30  Ala.  478;  Quarles  v.  Grigsby,  31  Ala.  172; 
Halfman  v.  Ellison,  51  Ala.  543;  Battle  v. 
Reid,  68  Ala.  149. 

1.  Gray  v.  Chase,  57  Me.  558. 

2.  Vasser  v.  Henderson,  40  Miss.  519,  90 
Am.  Dec.  351. 

3.  Robinson  v.  Springfield  Co.,  21  Fla.  203. 
See  also  Palmer  v.  Foote,  7  Paige  (N.  Y.)  437. 

Under  Massachusetts  Gen.  Stat.,  c.  113,  §  2, 
cl.  11,  a  creditor  may  maintain  a  bill  in  equity 
to  reach  and  apply,  in  payment  of  his  debt, 
property  of  the  debtor  which  cannot  be  come 
at  to  be  attached  or  taken  on  execution,  al- 
though the  debt  is  secured  by  mortgage. 
Tucker  v.  McDonald,  105  Mass.  423. 

4.  Exhaustion  of  Personal  Property.  —  Gormley 
v.  Potter,  29  Ohio  St.  597. 

In  Shaw  v.  Dwight,  27  N.  Y.  244,  84  Am. 
Dec  275,  in  an  action  to  set  aside  a  convey- 
ance of  land  which  was  situated  in  a  different 
county  from  that  in  which  the  debtor  resided, 
it  was  held  that  it  was  not  necessary  for  the 
plaintiff,  before  commencing  his  action,  to 
issue  an  execution  to  the  county  where  the 
land  was  situated.  It  was  only  necessary  for 
him  to  show  that  he  had  exhausted  his  remedy 
against  the  debtor's  personal  property,  and 
this  would  be  done  prima  facie  by  a  return  of 
nulla  bona  to  the  execution  issued  to  the 
county  in  which  he  resided. 

Whenever  a  Creditor  Has  a  Trust  in  His  Favor, 
or  a  lien  upon  property  for  the  debt  due  him, 
he  may  go  into  equity  without  exhausting  his 
remedy  at  law.  Case  v.  Beauregard,  101  U. 
S.  688. 

5.  When   Property  Is  an  Equitable  Asset  — . 

United  States. — Jones  v.  Green,  1  Wall.  (U. 

S.)  330. 

Florida.  —  Robinson  v.  Springfield  Co.,  21 
Fla.  203;  Richardson  v.  Gilbert,  21  Fla.  544. 
Illinois.  —  Bay  v.  Cook,  31  111.  336. 
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(b)  Mode  of  Proof  -  Return  of  Execution  Nulla  Bona.  —  Whenever  the  court  of 
chancery  requires  it  to  be  shown  that  the  complainant  has  exhausted  his  legal 
remedies  before  resorting  to  equity,  it  is  usually  done  by  issuing  an  execution 
against  the  debtor  and  having  it  returned  nulla  bona,  and  some  of  the  courts 
exact  this  as  the  appropriate  mode  of  proof.1 

Proof  of  Debtor's  insolvency.  —  But  the  judgment  and  fruitless  execution  are  not 
the  only  possible  means  of  proof.  Neither  law  nor  equity  requires  a  mean- 
ingless form,  and  in  some  states  it  is  held  that  where  it  appears  by  the  bill 
that  the  debtor  is  insolvent  and  that  the  issuing  of  an  execution  would  be  of 


Iowa.  —  Gwyer  v.  Figgins,  37  Iowa  517. 

Main,-.  —  Webster  v.  Clark,  25  Me.  313; 
Hartshorn  v.  Eames,  31  Me.  93;  Corey  v. 
Greene,  51  Me.  114;  Griffin  v.  Nilcher,  57  Me. 
270. 

Michigan.  —  Beach  v.  White,  Walk.  (Mich.) 
495;  Maynard      Hoskins,  9  Mich.  485. 

Minnesota.  —  Moffatt  v.  Tuttle,  35  Minn. 
301. 

Mississippi.  —  Farned  v.  Harris,  11  Smed.  & 
M.  (Miss.)  366;  Brown  v.  State  Bank,  31  Miss. 
454;  Vasser  v.  Henderson,  40  Miss.  519,  90 
Am.  Dec.  351;  Partee  v.  Mathews,  53  Miss. 
140. 

New  Hampshire.  —  Tappan  v.  Evans,  II  N. 
H.  311. 

New  Jersey.  —  Green  v.  Tantum,  19  N.J. 
Eq.  105,  21  N.  J.  Eq.  364. 

Oregon.  —  Page  v.  Grant,  9  Oregon  116. 

South  Carolina.  —  Compton  v.  Patterson,  28 
S.  Car.  152. 

Wisconsin.  —  Gilbert  v.  Stockman,  81  Wis. 
602,  29  Am.  St.  Rep.  922. 

A  Nonresident  Debtor  having  paid  the  consid- 
eration for  the  purchase  of  real  property  in 
this  slate,  and  having  fraudulently  procured 
the  property  to  be  conveyed  to  another,  and 
having  no  property  within  this  state,  a  resi- 
dent creditor  may  enforce  against  such  real 
estate  the  resulting  trust  declared  by  statute, 
without  first  having  procured  and  sought  to 
enforce  a  personal  judgment  against  the  non- 
resident debtor.  Overmire  v.  Havvorth,  48 
Minn.  372,  31  Am.  St.  Rep.  660. 

1.  Mode  of  Proof  —  Return  of  Execution  Nulla 
Bona —  United  States. — Jones  v.  Green,  1 
Wall.  (U.  S.)  330.  See  also  Chittenden  v. 
Brewster,  2  Wall.  (U.  S.)  191 ;  Case  v.  Beaure- 
gard, 101  U.  S.  688;  Hibernia  Ins.  Co.  v.  St. 
Louis,  etc.,  Transp.  Co.,  10  Fed.  Rep.  596. 

District  of  Columbia. — Barth  v.  Heider,  7 
D.  C.  71. 

Florida.  —  Richardson  v.  Gilbert,  21  Fla. 
544;  Robinson  v.  Springfield  Co.,  21  Fla.  203. 

Illinois.  —  Bay  v.  Cook,  31  111.  336.  See  also 
Miller  v.  Davidson,  8  111.  518,  44  Am.  Dec.  715; 
Ishmael  v.  Parker,  13  111.  324;  Heacock  v. 
Durand,  42  111  230;  Shufeldtw.  Boehm,  96  111. 
560. 

Iowa.  —  Gwyer  v.  Figgins,  37  Iowa  517. 

Maine.  —  Griffin  v.  Nitcher,  57  Me.  270; 
Corey  v.  Greene,  51  Me.  114;  Hartshorn  v. 
Eames,  31  Me.  93;  Webster  v.  Clark,  25  Me. 
313- 

Michigan.  —  Maynard  v.  Hoskins,  9  Mich. 
485;  Beach  v.  White,  Walk.  (Mich.)  495;  Wil- 
liams v.  Hubbard,  Walk.  (Mich.)  28. 

Minnesota.  —  Overmire  v.  Haworth,  48  Minn. 
3/2,  31  Am.  St.  Rep.  660;  Moffatt  v.  Tuttle,  35 
-Minn.  301. 


Mississippi.  —  Farned  v.  Harris,  11  Smed.  & 
M.  (Miss.)  366;  Brown  v.  State  Bank,  31  Miss. 
454;  Vasser  v.  Henderson,  40  Miss.  519,  90 
Am.  Dec.  351;  Partee  v.  Mathews,  53  Miss. 
140. 

yew  Hampshire.  —  Tappan  v.  Evans,  11  N. 
H.  311. 

New  Jersey.  —  Green  v.  Tantum,  19  N.  J. 
Eq.  105,  21  N.  J.  Eq.  364. 

yew  York.  —  Ocean  Nat.  Bank  v.  Olcott,  46 
N.  Y.  12;  Allyn  v.  Thurston,  53  N.  Y.  622; 
North  American  F.  Ins.  Co.  v.  Graham,  5 
Sandf.  (N.  Y.)  197;  McCullough  v.  Colby,  5 
Bosw.  (N.  Y.)  477. 

Oregon.  —  Page  v.  Grant,  9  Oregon  116. 

South  Carolina.  —  Compton  v.  Patterson,  28 
S.  Car.  152;  Verner  v.  Downs,  13  S.  Car.  449. 
See  also  Pettus  v.  Smith,  4  Rich.  Eq.  (S.  Car.) 
197. 

Wisconsin.  —  Gilbert  v.  Stockman,  81  Wis. 
602,  29  Am.  St.  Rep.  922. 

An  Outstanding  Execution  Is  Not  Necessary  in 
an  action  by  a  judgment  creditor  to  set  aside 
as  fraudulent  a  transfer  by  a  debtor  of  an  in- 
terest in  land.  If  an  execution  has  been  issued 
and  returned  unsatisfied,  it  is  sufficient.  Has- 
well  v.  Lincks,  87  N.  Y.  637. 

Return  of  Nulla  Bona  Before  Return  Day.  —  A 
creditor's  bill  may  be  filed  on  a  teturn  of  nulla 
bona,  although  such  return  be  made  before  the 
return  day.    Barth  v.  Heider,  7  D.  C.  71. 

The  Return  of  a  Justice's  Execution  Nulla  Bona 
on  the  Same  Day  that  It  Is  Issued  will  authorize 
the  filing  of  the  transcript  of  the  judgment  and 
return  in  the  circuit  clerk's  office,  and  upon  re- 
turn of  nulla  bona  by  the  sheriff,  upon  an  exe- 
cution issued  by  the  clerk,  the  plaintiff  may 
file  a  bill  in  equity  to  set  aside  a  fraudulent 
conveyance  of  the  judgment  debtor,  and  to 
sell  the  land  for  satisfaction  of  the  judgment. 
Reeves  v.  Sherwood,  45  Ark.  520. 

Execution  Returned  Unsatisfied  in  Another  State. 
—  In  McCartney  v.  Bostwick,  32  N.  Y.  53,  the 
plaintiff  sought  to  enforce  his  statutory  lien 
against  land  in  the  state  of  New  York,  for 
which  his  debtor  had  paid  the  purchase  money, 
but  the  title  to  which  stood  in  the  name  of  the 
debtor's  wife.  The  plaintiff  resided  in  Mis- 
souri, and  the  grantor,  the  debtor  and  his  wife 
were  all  residents  of  Minnesota.  The  plaintiff 
recovered  judgment  for  the  amount  of  his  debt 
in  the  courts  of  Minnesota,  and  execution  was 
returned  unsatisfied  by  the  sheriff  of  the 
county  in  which  the  debtor  resided.  It  was 
held  that  under  this  state  of  facts  the  plaintiff 
had  no  remedy  at  law  in  New  York,  and  that 
it  was  not  necessary  for  him  to  recover  judg- 
ment ir,  that  state  before  instituting  a  suit  in 
equity  to  impress  a  resulting  trust  upon  the 
land  in  his  favor. 
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no  practical  utility,  its  issuance  is  not  a  necessary  prerequisite  to  equitable 
interference. 1 

c.  Who  May  Institute  the  Action  — (i)  Creditors.  —  A  creditor's  bill 
may  be  filed  by  a  creditor  in  his  own  name  and  for  his  own  benefit;  2  or  he 
may  join  with  others  standing  in  the  same  situation,  in  a  joint  suit  for  their 
joint  benefit,  in  proportion  to  the  amount  due  to  each;3  or  he  may  file  a  bill 
in  the  usual  way  in  behalf  of  himself  and  all  other  creditors  who  may  choose 
to  come  in  under  the  decree  and  contribute  to  the  expense  of  the  suit.4 


1.  Proof  of  Debtor's  Insolvency —  United  States. 
—  Case  v.  Beauregard,  ioi  U.  S.  6S8;  Sage  v. 
Memphis,  etc.,  R.  Co.,  125  U.  S.  376. 

California.  —  Hager  v.  Shindler,  29  Cal.  48. 
Connecticut.  —  Botsford  v.  Beers,  II  Conn. 
369. 

Georgia.  — Thurmond  v.  Reese,  3  Ga.  449,  46 
Am.  Dec.  440.  See  also  Lawson  v.  Virgin,  21 
Ga.  356. 

Iowa.  —  Gwyer  v.  Figgins,  37  Iowa  517; 
Gordon  v.  Wonhley,  48  Iowa  429;  Postlewait 
v.  Howes,  3  Iowa  365;  Miller  v.  Dayton,  47 
Iowa  312;  Ticonic  Bank  v.  Harvey,  16  Iowa 
141. 

Minnesota.  —  Moffatt  v.  Tuttle,  35  Minn.  301. 

Missouri.  —  Turner  v.  Adams,  46  Mo.  99; 
Merry  v.  Fremon,  44  Mo.  518. 

New  York.  —  Payne  v.  Sheldon,  63  Barb.  (N. 
Y.)  169. 

North  Carolina.  —  Tabbz\  Williams,  4  Jones 
Eq.  (57  N.  Car.)  352;  Rountree  v.  McKay,  6 
Jones  Eq.  (59  N.  Car.)  87. 

Ohio. — Bomberger  v.  Turner,  13  Ohio  St. 
263,  82  Am.  Dae.  438;  Gilmore  v.  Miami  Ex- 
porting Co.,  2  Ohio  294;  Piatt  v.  St.  Clair,  6 
Ohio  227. 

Utah.  —  Enright  v.  Grant,  5  Utah  334. 

Washington.  —  Whitehouse  v.  Point  Defi- 
ance, etc.,  R.  Co.,  9  Wash.  558. 

Wisconsin. — Cornell  v.  Radway,  22  Wis. 
260.    See  also  Mason  v.  Pierron,  63  Wis.  239. 

Admitted  Insolvency  of  Estate.  —  In  Foster 
v.  Knowles,  42  N.  J.  Eq.  226,  which  was  a  suit 
to  reach  land  which  a  decedent  had  fraudu- 
lently conveyed,  it  was  considered  a  sufficient 
answer  to  an  objection  thai  the  complainant 
had  not  exhausted  his  remedies  at  law,  that 
the  whole  value  of  the  estate  in  the  hands  of 
the  administratrix  was  less  than  the  amount 
of  the  complainant's  judgment. 

In  an  action  by  a  creditor  to  set  aside  a  con- 
veyance of  real  estate  as  fraudulent,  it  is  not 
necessary  that  an  execution  shall  have  been 
returned  nulla  bona,  if  the  creditor  shall  allege, 
and  otherwise  prove,  the  fact  of  insolvency. 
Gordon  v.  Wonhley,  48  Iowa  429. 

2.  Single  Creditor  May  Bring  Bill  —  Cali- 
fornia. —  Baker  v.  Bartol,  6  Cal.  483. 

Maryland.  —  Christopher  v.  Christopher,  64 
Md.  583. 

New  Hampshire.  —  Sheafe  v.  Sheafe,  40  N. 
H.  516. 

New fersey.  —  Robert  v.  Hodges,  16  N.  J. 
Eq.  299;  Annin  v.  Annin,  24  N.  J.  Eq.  184. 

New  York.  —  Grover  v.  Wakeman,  11  Wend. 
(N.  Y.)  187,  25  Am.  Dec.  624;  Show  v.  Dwight, 
27  N.  Y.  244,  84  Am.  Dec.  275;  White's  Bank 
v.  Farthing,  101  N.  Y.  344. 

3.  Several  Judgment  Creditors  May  Unite  in 
One  Bill  —  Alabama.  —  Gannard  v.  Eslava,  20 
Ala.  732;  Tower  Mfg.  Co.  v.  Thompson,  90 
Ala.  129. 


Arkansas.  —  Fry  v.  Kruse,  43  Ark.  142. 

Indiana.  —  Ruffing  v.  Tilton,  12  Ind.  259. 

Kentucky.  —  Waller  v.  Todd,  3  Dana  (Ky.) 
503,  28  Am.  Dec.  94. 

Mississippi.  —  Comstock  v.  Rayford,  1  Smed. 
&  M.  (Miss.)  423,  40  Am.  Dec.  102. 

New  Jersey.  —  Williams  v.  Michenor,  11  N. 
J.  Eq.  520. 

New  York.  —  Lentilhon  v.  Moffat,  1  Edw. 
(N.  Y.)  451;  Brinkerhoff  v.  Brown,  4  Johns. 
Ch.  (N.  Y.)  671,  6  Johns.  Ch.  (N.  Y.)  130; 
Clarkson  v.  De  Peyster,  3  Paige  (N.  Y.)  320; 
Bailey  v.  Burton,  8  Wend.  (N.  Y.)  339; 
M'Dermott  v.  Strong,  4  Johns.  Ch.  (N.  Y.) 
687;  Edmestoa  v.  Lyde,  1  Paige  (N.  Y.)  637, 
19  Am.  Dec.  454. 

North  Carolina.  —  Wall  v.  Fairley,  73  N.  Car. 
464;  Mebane  v.  Layton,  86  N.  Car.  571.  See 
also  Hancock  v.  Wooten,  107  N.  Car.  9. 

South  Carolina.  —  Bomar  v.  Means,  37  S.  Car. 
520,  34  Am.  St.  Rep.  772. 

Wisconsin.  — Gates  v.  Boomer,  17  Wis.  455. 

It  Is  No  Objection  to  a  Joinder  of  Several  Com- 
plainants in  a  creditor's  bill  for  the  purpose  of 
obtaining  the  relief  to  which  all  are  entitled, 
that  one  of  them  whose  execution  has  been 
aciually  returned  unsatisfied  may  be  entitled 
to  still  further  relief  against  one  of  the  de- 
fendants. Clarkson  v.  De  Peyster,  3  Paige  (N. 
Y.)  320. 

The  Creditors  of  a  Deceased  Debtor,  Hav- 
ing Obtained  Separate  Judgments  Against  His 
Administrator,  may  unite  in  a  bill  in  chan- 
cery to  set  aside  the  intestate's  fraudulent 
conveyance  of  real  estate,  and  subject  it  to  the 
payment  of  their  judgments.  Dugan  v.  Vat- 
tier,  3  Blackf.  (Ind.)  245,  25  Am.  Dec.  105. 

Creditors  Having  Separate  Attachments  May 
Join  in  a  Bill  for  Relief  against  a  fraudulent 
conveyance  of  the  debtor's  property.  Wil- 
liams v.  Michenor,  11  N.  J.  Eq.  520. 

The  Missouri  statute  (Rev.  Slat.,  §  4^S)  al- 
lowing several  creditors  who  have  levied 
attachments  on  the  same  property  to  join  in 
a  creditor's  bill  does  not  extend  to  levies  upon 
different  portions  of  the  same  property. 
Brumley  v.  Golden,  27  Mo.  App.  160. 

4.  Permitting  Other  Creditors  to  Join  in  Bill.  — 
Myers  v.  Fenn,  5  Wall.  (U.  S.)  205;  Ballentine 
v.  Beall,  4  111.  203;  Hunt  v.  Field,  9  N.  J.  Eq. 
36,  57  Am.  Dec.  365;  Edmeston  v.  Lyde,  r 
Paige  (N.  Y.)  637,  19  Am.  Dec.  454;  Hammond 
v.  Hudson  River  Iron,  etc.,  Co.,  20  Barb.  (N. 
Y.)  378. 

A  Creditor  Having  a  Pledge  for  the  Payment  of 
a  Debt  is  not  bound,  if  he  assails  as  fraudulent 
a  subsequent  conveyance  by  the  debtor  to 
other  creditors,  or  asserts  that  it  is  a  general 
assignment  in  the  benefits  of  which  he  and 
all  other  creditors  are  entitled  to  participate, 
to  offer  to  relinquish  the  pledge,  or  to  bring  it 
in  as  a  contribution  to  a  common  fund  for  the- 
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If  One  Creditor  by  Judgment,  and  Another  by  Decree,  have  acquired  liens  upon  the 

property  of  their  debtor,  which  entitle  them  to  a  similar  relief  against  an  act 
of  the  defendant  which  is  a  common  injury  to  both  and  prevents  them  from 
enforcing  their  liens,  they  may  join  in  a  bill  to  obtain  such  relief.1 

(2)  Those  Representing  or  Standing  in  the  Place  of  Creditors  —  (a)  Executors 
and  Administrators  of  Fraudulent  Grantor  —  At  Common  Law.  — Although  the  authorities 
are  not  unanimous,  it  seems  to  be  well  settled  that  at  common  law  an  executor 
or  administrator  had  no  power  to  set  aside,  or  treat  as  void,  a  fraudulent  con- 
veyance executed  by  the  decedent.  The  executor  or  administrator  was  deemed 
the  representative  of  the  decedent  and  not  of  his  creditors,  and  had  no  greater 
right  to  impeach  the  fraudulent  conveyance  than  the  decedent  himself  would 
have  had.2 

But  by  statute  in  many  of  the  states  it  is  now  provided  that  where  there  is  a 
deficiency  of  assets  in  the  hands  of  an  executor  or  administrator,  and  when 
the  decedent  had  in  his  lifetime  conveyed  any  real  estate  or  personal  property 


equal  benefit  of  the  fraudulent  donee  and  him- 
self, or  that  other  just  creditors  shall  share  in 
it.  The  pledge  is  his  own  security,  carved  out 
by  his  own  contract  for  his  own  protection, 
and  the  only  equity  other  creditors  can  assert 
is  its  application  to  the  reduction  of  his  debt, 
lessening  his  claim  on  the  funds  to  which  they 
can  resort  in  common  with  him.  Alabama 
Warehouse  Co.  v.  Jones,  62  Ala.  550. 

Original  Creditor  Cannot  Dismiss  Bill.  —  A  cred- 
itor  who  has  brought  a  bill  on  behalf  of  him- 
self and  all  other  creditors  cannot,  after  others 
have  become  parties  plaintiff  to  the  suit,  dis- 
miss the  bill  to  their  prejudice.  Nix  v.  Dukes, 
58  Tex.  96.  See  also  Baker  v.  Kinnaird,  94 
Ky.  5;  Miller  f.  Hughes,  38  S.  Car.  513. 

1.  Clarkson  v.  De  Peyster,  3  Paige  (N.  Y.) 
320. 

2.  Executors  and  Administrators  of  the  Fraudu- 
lent Grantor  —  Alabama.  —  Marler  v.  Marler, 
6  Ala.  367;  Roden  v.  Murphy,  10  Ala.  804; 
Dearman  v.  Radcliffe,  5  Ala.  192;  Walton  v. 
Bonham,  24  Ala.  513. 

Georgia.  —  Crosby  v.  De  Graflenreid,  19  Ga. 
290. 

Illinois.  —  Choteau  v.  Jones,  n  111.  300,  50 
Am.  Dec.  460. 

Kansas.  —  Crawford  v.  Lehr,  20  Kan.  509. 

Kentucky.  —  Com.  v.  Richardson,  8  B.  Mon. 
(Ky.)8i. 

Maryland.  —  Dorsey  v.  Smithson,  6  Har.  & 
J.  (Md.)  61. 

Mississippi.  — Winn  v.  Barnett,  31  Miss.  653; 
Gully  v.  Hull,  31  Miss.  20;  Snodgrass  v.  An- 
drews, 30  Miss.  472,  64  Am.  Dec.  169;  Ellis  v. 
McBride,  27  Miss.  155. 

Missouri.  —  McLaughlin  v.  McLaughlin,  16 
Mo.  242;  Brown  v.  Finley,  18  Mo.  375;  George 
v.  Williamson,  26  Mo.  190,  72  Am.  Dec.  203; 
Merry  v.  Fremon,  44  Mo.  518;  Hall  v.  Calla- 
han, 66  Mo.  316. 

New  York.  —  Osborne  v.  Moss,  7  Johns.  (N. 
Y.)  161.  5  Am.  Dec.  252;  Ordronaux  v.  Helie, 
3  Sandf.  Ch.  (N.  Y.)  512. 

North.  Carolina.  —  Coltraine  v.  Causey,  3 
Ired.  Eq.  (38  N.  Car.)  246,  42  Am.  Dec.  168; 
Burton  v.  Farinholt,  86  N.  Car.  260. 

Ohio.  —  Doney  v.  Dunnick,  8  Ohio  Cir.  Ct. 
163,  4  Ohio  Cir.  Dec.  380. 

Pennsylvania.  —  Williams  v.  Williams,  34 
Pa.  St.  312. 

Rhode  Island.  —  Gardner  v.  Gardner,  17  R. 
I.  751- 


South  Carolina.  —  King  v.  Clarke,  2  Hill  Eq. 
(S.  Car.)  611;  Anderson  v.  Belcher,  1  Hill  L. 
(S.  Car.)  246,  26  Am.  Dec.  174. 

Tennessee. —  Moody  v.  Fry,  3  Humph.  (Tenn) 
567;  Sharp  v.  Caldwell,  7  Humph.  (Tenn.) 
415;  Dunbar  v.  McFall,  9  Humph.  (Tenn.) 
505;  Lassiter  v.  Cole,  8  Humph.  (Tenn.)  621. 

Texas.  —  Cobb  v.  Norwood,  11  Tex.  556. 

Vermont.  —  Martin  v.  Martin,  1  Vt.  91,  18 
Am.  Dec.  675. 

Contra.  —  Shears  v.  Rogers,  3  B.  &  Ad.  362, 
23  E.  C.  L.  96;  Minor  v.  Mead,  3  Conn.  289; 
Booth  v.  Patrick,  8  Conn.  106;  Everett  v. 
Read,  3  N.  H.  55;  Clark  v.  Clough,  65  N.  H. 
43- 

Decedent's  Estate  Insufficient  to  Pay  Debts.  — 

He  who  parts  with  the  possession  of  his  prop- 
erty for  the  purpose  of  defrauding  his  credit- 
ors, cannot  maintain  trover  to  recover  it  back. 
But  after  his  death,  if  his  estate  be  otherwise 
insufficient  to  pay  his  debts  the  action  of 
trover  survives  to  his  personal  representatives, 
who  may  prosecute  it  for  the  benefit  of  credit- 
ors. Stewart  v.  Kearney,  6  Watts  (Pa.)  453, 
31  Am.  Dec.  482. 

When  Property  Bemains  in  Grantor's  Possession. 
—  Where  a  transfer  of  property  is  void  as  to 
creditors,  and  the  property  remains  in  the 
possession  of  the  grantor  until  his  death,  it  is 
assets  in  the  hands  of  his  personal  representa- 
tives. Bethel  v.  Stanhope,  Cro.  filiz.  810; 
Kent  v.  Lyon,  4  Fla.  474,  56  Am.  Dec.  404; 
Babcock  v.  Booth,  2  Hill  (N.  Y.)  181,  38  Am. 
Dec.  578;  Hunt  v.  Butterworth,  21  Tex.  133, 
73  Am.  Dec.  223. 

Where  a  Party  Dies  Soon  After  Making  a  Gift, 
the  administrator  has  no  title  to  the  possession 
of  the  property  embraced  within  the  gift,  ex- 
cept under  the  rights  of  the  creditors.  If  the 
property  is  not  necessary  for  the  payment  of 
the  debts,  the  donee  is  entitled  to  the  posses- 
sion, and  may  maintain  an  action  of  trover 
against  the  administrator,  if  he  takes  posses- 
sion of  the  property,  and  refuses,  upon  de- 
mand, to  deliver  it  to  the  donee.  If  the  prop- 
erty embraced  in  the  gift  is  necessary,  either 
in  whole  or  in  part,  for  the  payment  of  the 
debts,  the  gift  is  invalid  to  that  extent,  the  ad- 
ministrator is  entitled  to  the  possession  of  the 
property,  and  the  claim  of  the  donee  is  only  to 
what  may  remain  of  the  property  upon  the 
settlement  of  the  estate.  Marsh  v.  Fuller,  18 
N.  H.  360. 
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by  a  conveyance  which  is  fraudulent  and  void  as  against  his  creditors,  the 
executor  or  administrator  may  commence  and  prosecute  to  final  judgment  any 
proper  action  for  the  recovery  of  the  same,  and  shall  appropriate  the  proceeds 
of  the  property  so  recovered  to  the  payment  of  the  debts  of  the  decedent  in 
the  same  manner  as  other  property  in  his  hands.1 

If  the  Executor  or  Administrator  Refuses  upon  reasonable  request,  to  impeach  an 
alleged  fraudulent  conveyance  by  the  decedent,  it  is  held  in  some  states  that 
the  creditor  may  maintain  a  suit  against  the  vendee,  joining  the  executor  or 
administrator  as  a  party  defendant,  and,  if  successful,  have  the  property  admin- 
istrated as  assets.3  In  other  jurisdictions,  the  creditor's  remedy  is  to  have 
the  recalcitrant  executor  or  administrator  removed,  and  another  appointed 
in  his  place.3 

(b)  Trustees  and  Assignees  in  Bankruptcy.  —  By  the  Express  Provision  of  the  Bankrupt  Law, 

all  property  of  the  bankrupt  conveyed  in  fraud  of  his  creditors  is,  by  virtue  of 
the  attachment  and  by  the  appointment  of  an  assignee,  vested  in  the  assignee. 
Accordingly,  it  has  been  held  and  is  well  settled  that  after  the  appointment 
of  an  assignee  in  bankruptcy,  an  action  by  a  creditor  to  set  aside  a  fraudulent 


1.  Statutes  Permitting  Executors  and  Adminis- 
trators to  Impeach  Decedent's  Conveyances  —  Cal- 
ifornia.—  Code  Civ.  Pro.,  §  1591;  Murphy  v. 
Clayton,  114  Cal.  526. 

Indiana.  —  Rev.  Stat.,  §  74,  p.  264;  Love  v. 
Mikals,  11  Ind.  227;  Hess  v.  Hess,  19  Ind. 
238;  Martin  v.  Reed,  30  Ind.  218;  Bearss  v. 
Montgomery,  46  Ind.  544;  Garner  v.  Graves, 
54  Ind.  188;  Bottorff  v.  Covert,  go  Ind.  508; 
Willis  v.  Thompson,  93  Ind.  62. 

Maine.  —  Rev.  Stat.,  c.  71,  §  22;  Brown  v. 
Whitmore,  71  Me.  65;  Caswell  v.  Caswell,  28 
Me.  232. 

Massachusetts. — Stat.  1805,  c.  90;  Parker  v. 
Flagg,  127  Mass.  28;  Martin  v.  Root,  17  Mass. 
222;  Gibbens  v.  Peeler,  8  Pick.  (Mass.)254;  Hol- 
land v.  Cruft,  20  Pick.  (Mass.)  321;  Wall  v. 
Provident  Sav.  Inst.,  6  Allen  (Mass.)  320;  Nor- 
ton v.  Norton,  5  Cush.  (Mass.)  524;  Chase 
v.  Redding,  13  Gray  (Mass.)  418;  Welsh  v. 
Welsh,  105  Mass.  229;  Gilson  v.  Hutchinson, 
120  Mass.  27. 

Michigan.  —  Howd  v.  Breckenridge,  97 
Mich.  65. 

New  York.  —  2  Rev.  Stat.  449,  §1  7;  Moseley 
v.  Moseley,  15  N.  Y.  334;  Barton  v.  Hosner,  24 
Hun  (N.  Y.)  467;  Bate  v.  Graham,  11  N.  Y. 
237.  See  Rosseau  v.  Bleau,  131  N.  Y.  177. 
See  also  Clapp  v.  Clark,  49  Fed.  Rep.  123,  de- 
cided under  the  New  York  statute. 

North  Carolina.  —  Code,  §  1446;  Tuck  v. 
Walker,  106  N.  Car.  285. 

Ohio.  —  Bates's  Annot.  Stat..  §  6140. 

Oklahoma.  — Stat.,  c.  18,  §  1392. 

Vermont.  — Gen.  Stat.,  §§  45,  2473,  2475,  2476; 
McLane  v.  Johnson,  43  Vt.  48;  Allen  v.  Mower, 
17  Vt.  61. 

Washington.  —  Ball.  Annol.  Codes  &  Stat., 
§  6304. 

Wisconsin.  —  S.  &  B.  Annot.  Stat.,  §  3835; 
Andrew  v.  Hinderman,  71  Wis  148;  German 
Bank  v.  Leyser,  50  Wis.  258. 

The  Fact  that  the  Fraudulent  Grantee  Is  One  of 
the  Executors  furnishes  no  insurmountable  ob- 
stacle. If  she  should  refuse  to  restore  the 
lands  to  the  estate,  she  could  be  removed  from 
her  office  of  executrix,  and  then  the  two  re- 
maining executors  could,  under  the  Act  of 
1858,  disaffirm  the  conveyances  of  the  real 
estate  and  bring  an  action  to  set  them  aside. 
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Or  the  two  executors  could  commence  the 
action  making  the  executrix  a  defendant,  and 
in  such  an  action  obtain  for  the  estate  the  re- 
lief demanded.  If  the  two  defendants  refused 
to  commence  the  action  upon  the  application 
of  the  creditors  or  some  of  them,  they  could 
be  compelled  to  commence  it  by  an  order  of 
the  surrogate  who  has  ample  power  to  that 
end  under  section  2481  of  the  Code.  Lichten- 
berg  :/.  Herdtfelder,  103  N.  Y.  302. 

When  Estate  Is  Solvent.  —  The  executors  of  a 
deceased  person  cannot  impeach  a  voluntary 
transfer  of  propeity  made  by  their  testator, 
unless  there  exist  debts  against  the  estate. 
Per  Beardsley,  C.  J.,  in  Gilleland  v.  Failing,  5 
Den.  (N.  Y.)  308;  Dennison  v.  Ely,  I  Barb.  (N. 
Y.)  610;  Berens  v.  Dupre,  6  La.  Ann.  494; 
Sullice  v.  Gradenigo,  15  La.  Ann.  5S2;  War- 
ren v.  Tobey,  32  Mich.  45.  See  also  Hess  v. 
Hess.  19  Ind.  238. 

Proof  of  Insolvency  of  Estate.  —  In  an  admin- 
istrator's suit,  brought  after  suggestion  of 
insolvency  of  the  estate,  to  set  aside  his 
intestate's  fraudulent  conveyance  of  lands, 
and  to  subject  them  to  payment  of  debts,  it  is 
not  sufficient  proof  of  the  existence  of  debts, 
without  more,  for  the  administrator  to  state  in 
his  deposition  that  "  there  has  been  filed  with 
me  as  administrator  *  *  *  claims  to  the 
amount  of  $1803.90,  all  of  which  are  correct 
so  far  as  I  am  able  to  judge."  Pitt  v.  Poole, 
gr  Tenn.  70. 

2.  Refusal  of  Executor  —  Creditor  May  Bring 
Suit.  —  Emmons  v.  Barton,  109  Cal.  662;  Bate 
v.  Graham,  11  N.  Y.  237;  Tuck  v.  Walker,  106 
N.  Car.  285. 

3.  Creditor  May  Have  Executor  or  Administrator 
Removed.  —  Caswell  v.  Caswell,  28  Me.  232; 
Putney  v.  Fletcher,  148  Mass.  247,  citing  Bow- 
doin  v.  Holland,  10  Cush.  (Mass.)  17;  Glines 
v.  Weeks,  137  Mass.  547;  Andrews  v.  Tucker, 
7  Pick.  (Mass.)  250. 

Administrator  May  Be  Sued.  —  If  the  adminis- 
trator of  a  fraudulent  vendor  neglects  or  fails 
to  use  the  necessary  and  appropriate  means  of 
subjecting  the  property  fraudulently  conveyed, 
to  the  payment  of  the  debts  of  the  intestate,  it 
lays  the  foundation  for  a  suit  against  him  on 
the  part  of  the  creditors.  Danzey  v.  Smith, 
4  Tex.  411. 
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conveyance  of  the  bankrupt,  or  to  reach  in  any  way  property  fraudulently 
conveyed,  cannot  be  maintained,  and  that  the  remedy  must  be  had  in  a  suit 
or  action  by  or  in  the  name  of  the  assignee.1 

When  Creditor's  Suit  Is  Pending.  —  If,  however,  a  creditor  has  acquired  a,  lien 
upon  the  property  fraudulently  conveyed,  he  may  continue  the  prosecution  of 
a  suit  instituted  prior  to  the  commencement  of  the  proceedings  in  bankruptcy.2 

Refusal  of  Assignee  to  Bring  Action.  —  If  the  assignee  improperly  refuses  to  bring 
the  action,  he  does  not  divest  himself  of  the  right  of  property  as  trustee,  or 
afford  the  right  to  individual  creditors  to  appropriate,  as  a  result  of  their 
action,  the  proceeds  to  the  payment  of  their  judgments.  He  is  subject  to  the 
control  and  direction  of  the  proper  court,  and  it  may,  for  cause  shown,  com- 
pel him  to  take  the  requisite  steps  for  the  full  and  complete  protection  of  the 
rights  of  creditors.3 


1.  Assignees  in  Insolvency  May  Avoid  Fraudu- 
lent Conveyances  —  England.  —  Holmes  v.  Pen- 
ney, 3  Kay  &  J.  go. 

United  States.  —  Pratt  v.  Curtis,  2  Lowell 
(U.  S.)  87;  In  re  Lowe,  19  Fed.  Rep.  589; 
Trimble  v.  Woodhead,  102  U.  S.  647;  Glenny 
v.  Langdon,  98  U.  S.  20;  In  re  Gurney,  7  Biss. 
(U.  S.)  414;  Cady  v.  Whaling,  7  Biss.  (U.  S.) 
430;  Carr  v.  Hilton,  r  Curt.  (U.  S.)  230;  Brad- 
shaw  v.  Klein,  2  Biss.  (U.  S.)  20;  Nicholas  v. 
Murray,  5  Sawy.  (U.  S.)  320;  Malter  of 
Meyers,  2  Ben.  (U.  S.)  424;  Crooks  v.  Stuart, 
7  Fed.  Rep.  800;  Trimble  v.  Woodhead,  102 
U.  S.  647. 

Hawaii.  — Green  v.  Asiona,  6  Hawaii  233. 

Kentucky.  —  Edwards  v.  Coleman,  2  Bibb 
(Ky.)  204;  Shackleford  v.  Collier,  6  Bush  (Ky.) 
149. 

Louisiana. — Chapoton  v.  Creditors,  44  La. 
Ann.  350. 

Maine.  —  Simpson  v.  Warren,  55  Me.  18. 

Maryland.  —  Waters  7.  Dashiell,  I  Md.  455; 
Atkinson  v.  Phillips,  1  Md.  Ch.  507;  Manning 
•j.  Carruthers,  83  Mi.  1. 

Massachusetts.  —  Bartholomew  v.  McKinstry, 
2  Allen  (Mass.)  448;  Lynde  v.  McGregor,  13 
Allen  (Mass.)  172;  Day  v.  Cooley,  118  Mast. 
524;  Hubbell  v.  Currier,  10  Allen  (Mass.)  333. 

Michigan. — McMaster  v.  Campbell,  41 
Mich.  513. 

Minnesota.  —  Gallagher  v.  Rosenfield,  47 
Minn.  507. 

Mississippi. — Allen  v.  Montgomery,  48 
Miss.  101. 

New  Jersey.  —  Pillsbury  v.  Kingon,  33  N. 
J.  Eq.  287,  36  Am.  Rep.  556. 

Next)  York.  —  Southard  v.  Benner,  72  N.  Y. 
424;  Swift  v.  Hart,  35  Hun  (N.  Y.)  128;  Bates 
v.  Bradley,  24  Hun  (N.  Y.)  85;  Dewey  v. 
Moyer,  72  N.  Y.  70;  Goodwin  v.  Sharkey,  (C. 
PI.  Spec.  T.)  5  Abb.  Pr.  N.  S.  (N.  Y.)  64; 
Kendall  v.  Mellen.  59  Hun  (N.  Y.)  623.  Com. 
pare  Bishop  v.  Halsey,  (N.  Y.  Super.  Ct.  Spec. 
T.)  3  Abb.  Pr.  (N.  Y.)  400. 

North  Carolina.  —  Guthrie  v.  Bacon,  107  N. 
Car.  337. 

Pennsylvania.  —  Englebert  v.  Blanjot,  2 
Whart.  (Pa.)  240;  Thomas  v.  Phillips,  9  Pa. 
St.  355- 

Money  Used  by  a  Bankrupt  in  the  Purchase  of 
the  Real  Estate  is"  property  conveyed  by  the 
bankrupt  in  fraud  of  his  creditors  "  under  the 
14th  section  of  the  Bankruptcy  Act,  and 
passed  to  the  assignee  in  bankruptcy  under 
that  section.  Matter  of  Meyers,  2  Ben.  (U.  S.) 
424. 
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When  a  Debtor,  Before  the  Passage  of  the  Bank- 
rupt Act,  conveyed  his  property  with  intent  to 
defraud  his  creditors,  and  afterwards  was  ad- 
judgid  a  bankrupt,  his  assignee  in  bankruptcy 
may  maintain  an  action  to  recover  back  such 
property  for  the  benefit  of  the  creditors. 
Bradshaw  v.  Klein,  I  Nat.  Bankr.  Reg.  542. 

The  Repeal  of  the  Bankrupt  Act  does  not  pre- 
vent an  assignee  from  instituting  suits  to 
reduce  the  property  of  the  bankrupt  to  posses- 
sion.   Carr  v.  Hilton,  I  Curl.  (U.  S.)  230. 

2.  When  Creditor's  Bill  Is  Pending  —  England. 
—  Goldsmith  v.  Russell,  5  De  G.  M.  &  G.  547. 

United  States.  —  Sedgwick  v.  Menck,  6 
Blatchf.  (U.  S.)  156;  Kimberling  v.  Hartly,  I 
Fed.  Rep.  571;  Clarke  v.  Kist,  3  McLean  (U. 
S.)  494;  In  re  Davis,  1  Sawy.  (U.  S.)  260;  God- 
dard  v.  Weaver,  6  Nat.  Bankr.  Reg.  440; 
Davis  v.  Alabama,  etc.,  R.  Co.,  1  Woods  (U. 
S.)  661;  Nugent  v.  Boyd,  3  Hotv.  (U.  S.)  426; 
Townsend  v.  Leonard,  3  Dill.  (U.  S.)  370; 
Johnson  v.  Bishop,  I  Woolw.  (U.  S.)  324; 
Waller  v.  Best,  3  How.  (U.  S.)  nr. 

Kentucky.  —  Payne  v.  Able,  7  Bush  (Ky.) 
344,  3  Am.  Rep.  316;  Fetter  v.  Cirode,  4  B. 
Mon.  (Ky.)  482;  Louisville  Second  Nat.  Bank 
v.  New  Jersey  Nat.  State  Bank,  10  Bush  (Ky.) 

367.  .,.  . 

Mississippi.  —  Wooten  v.  Clark,  23  Miss.  75; 
Reed  v.  Bullington,  49  Miss.  223. 

New  York. —  Stewart  v.  Isidor,  (C.  PI.  Spec. 
T.)  5  Abb.  Pr.  N.  S.  (N.  Y.)  68;  Storm  v.  Wad- 
dell,  2  Sandf.  Ch.  (N.  Y.)  494. 

North  Carolina.  —  Carr  v.  Fearington,  63  N. 
Car.  560. 

Virginia.  —  Tichenor  v.  Allen,  13  Gratt. 
(Va.)i5, 

In  Laupheimer  v.  Rosenbaum,  25  Md.  219, 
it  was  held  that  attaching  creditors  may  be 
enjoined  pending  proceedings  to  vacate  the 
deed,  saving  their  rights  in  respect  to  any  lien 
acquired  by  the  attachment  proceedings,  "  in 
the  event  of  the  deed  being  finally  vacated." 
See  also  Lynch  v.  Roberts,  57  Md.  150. 

3.  When  Assignee  Refuses  to  Bring  Action.  — 
Trimble  v.  Woodhead,  102  U.  S.  647;  Glenny 
v.  Langdon,  98  U.  S.  20;  McMaster  v.  Camp- 
bell, 41  Mich.  513. 

In  New  York  it  is  held  that  the  creditors  col- 
lectively, or  one  in  behalf  of  all  who  come  in 
and  join,  may  bring  the  action  and  make  the 
assignee  a  party  defendant,  and  if  successful 
the  fund  recovered  will  be  directed  to  be  paid 
to  the  assignee  to  be  distributed  by  him  ac- 
cording to. law,  or  pursuant  to  the  direction  of 
the  assignment.  Bates  v.  Bradley,  24  Hun 
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(c)  Receivers  in  Supplementary  Proceedings.  —  A  receiver,  appointed  in  supple- 
mentary proceedings  after  judgment,  may  bring  a  suit  to  set  aside  an  assign- 
ment of  property  by  the  judgment  debtor  as  fraudulent  against  his  creditors.1 

A  Judgment  Creditor  Has  His  Election  either  by  supplementary  proceedings  to 
obtain  the  appointment  of  a  receiver  in  whose  name  an  action  to  set  aside  the 
fraudulent  conveyance  may  be  brought,  or  to  proceed  in  his  own  name.2 

(d)  Sheriffs.  —  By  the  Code  of  New  York  an  attachment  may  issue  when  the 
debtor  has  assigned  his  property  with  intent  to  defraud  his  creditors,  and  the 
sheriff  is  authorized,  subject  to  the  direction  of  the  court,  to  collect  and 
receive  into  his  possession  all  debts,  credits,  and  effects  of  the  defendant,  and 
for  that  purpose  to  bring  suits  in  his  or  the  defendant's  name.  These  pro- 
visions, however,  do  not  authorize  him  to  bring  a  suit  to  subject  to  an  attach- 
ment property  which  could  not  be  otherwise  attached.3 

A  Sheriff  and  an  Execution  Creditor  may  join  in  a  suit  where  their  interests  are  in 
harmony  with  each  other.* 

(e)  Purchasers  at  Sales  under  Execution.  —  That  a  purchaser  at  a  sale  under  an 
execution  sued  out  by  a  creditor  of  a  fraudulent  grantor  may  recover  the 
property  fraudulently  conveyed  by  ejectment  against  the  fraudulent  grantee, 
is  well  settled.5  But  whether  he  may  invoke  the  aid  of  a  court  of  equity  to 
remove  the  cloud  which  the  fraudulent  conveyance  casts  upon  his  title,  is  a 
question  upon  which  the  decisions  are  at  variance. 

Majority  Rule.  —  In  most  jurisdictions  it  is  held  that  a  purchaser  succeeds  to 
all  the  rights  of  the  creditor,  and  has  the  same  equity  to  have  the  fraudulent  con- 
veyance set  aside  that  the  creditor  himself  would  have  had  ;  6  and  this  although 


(N.  Y.)  85;  Dewey  v.  Moyer,  72  N.  Y.  70; 
Swift  v.  Hart,  35  Hun  (N.  Y.)  128;  Sands  v. 
Cod  wise,  4  Johns.  (N.  Y.)  536,  4  Am.  Dec.  305; 
Crouse  v.  Frothingham,  97  N.  Y.  105.  Also  in 
Ohio  Monitor  Furnace  Co.  v.  Peters,  40  Ohio 
St.  575- 

1.  Receiver  in  Supplementary  Proceedings.  — 

Boslwick  v.  Menck,  40  N.  Y.  383;  Donnelly  v. 
West,  17  Hun  (N.  Y.)  564;  Hamlin  v.  Wright, 
23  Wis.  491;  Dunham  v.  Byrnes,  36  Minn.  106. 
Contra.  —  Higgins  v.  Gillesheiner,  26  N.  J. 

Eq.  308. 

2.  Faber  v.  Matz,  86  Wis.  370;  Bennett  v. 
McGuire,  58  Barb.  (N.  Y.)  625;  Gates  v. 
Young,  17  N.  Y.  Wkly.  Dig.  551. 

3.  Sheriff.  —  Code,  §§  227,  232;  Lawrence  v. 
Bank  of  Republic,  35  N.  Y.  320;  Thurber 
v.  Blanck,  50  N.  Y.  80;  Conner  v.  Weber,  12 
Hun  (N.  Y.)  580,  overruling  Kelly  v.  Lane,  42 
Barb.  (N.  Y.)  594,  18  Abb.  Pr.  (N.  Y.)  229. 

4.  Adams  v.  Davidson,  10  N.  Y.  309. 

5.  See  supra,  this  section,  By  Levy  and  Sale 
under  Execution. 

6.  Right  of  Purchaser  at  Execution  Sale  to  Have 
Praudulent  Conveyance  Set  Aside  and  His  Title 
Perfected — United  States. — Orendorf  7;.  Bud- 
long,  12  Fed.  Rep.  24. 

Arkansas.  —  Apperson  v.  Ford,  23  Ark.  746; 
Sale  v.  McLean,  29  Ark.  612. 

California.  —  Hager  v.  Shindler,  29  Cal.  48. 

Illinois.  —  Gould  v.  Steinburg,  84  111.  170; 
Murphy  v.  Orr,  32  111.  489. 

Indiana.  —  Frakes  v.  Brown,  2  Blackf.  (Ind.) 
295;  New  v.  New,  127  Ind.  576. 

Iowa. — -Harrison  v.  Kramer,  3  Iowa  561; 
Pearson  v.  Maxfield,  51  Iowa  76. 

Kentucky.  —  Fuller  v.  Pinson,  98  Ky.  441. 
See  also  Dalton  v.  Mitchell,  4  J.  J.  Marsh. 
(Ky.)  375- 

Maine.  —  Davis  v.  Walton,  80  Me.  461.  See 
also  Wise  v.  Tripp,  13  Me.  9. 


Massachusetts.  —  Gerrish  v.  Mace,  9  Gray 
(Mass.)  235;  Swamscott  Mach.  Co.  v.  Perry, 
119  Mass.  125. 

Mississippi.  —  Gallman  v.  Perrie,  47  Miss. 
131 ;  Mays  v.  Rose,  Freem.  (Miss.)  703.  See 
also  Carlisle  v.  Tindall,  49  Miss.  229. 

Missouri.  —  Woodard  v.  Mastin,  106  Mo. 
324;  Rinehart  v.  Long,  95  Mo.  396;  Lionber- 
ger  v.  Baker,  88  Mo.  447,  citing  Bobb  v.  Wood- 
ward, 50  Mo.  95;  Rylana  v.  Callison,  54  Mo. 
513;  Zoll  v.  Soper,  75  Mo.  460. 

New  Jersey.  —  King  v.  Storev,  19  N.  J.  Eq. 
83. 

Neiv  York.  —  Hildreth  v.  Sands,  2  Johns. 
Ch.  (N.  Y.)  35;  Sands  v.  Hildreth,  14  Johns. 
(N.  Y.)493;  Chautauque  County  Bank  v.  Ris- 
ley,  19  N.  Y.  369,  75  Am.  Dec.  347;  Bergen  v. 
Carman,  79  N.  Y.  153;  White's  Bank  v.  Far- 
thing, 101  N.  Y.  344;  Smith  v.  Reid,  134  N.  Y. 
568,  (Brooklyn  City  Ct.  Gen.  T.)  19  Civ.  Pro. 
(N.  Y.)  363;  Bailey  v.  Burton,  8  Wend.  (N.  Y.) 
339;  Erickson  v.  Quinn,  (Ct.  App.)  15  Abb.  Pr. 
N.  S.  (N.  Y.)  166. 

Ohio.  —  Barr  v.  Hatch,  3  Ohio  527. 
Rhode  Island.  —  Beckwith  v.  Burrough,  14 
R.  I.  366,  51  Am.  Rep.  392. 

South  Carolina.  —  Charleston  Bank  v.  Dow- 
ling,  45  S.  Car.  677;  McGee  v.  Jones,  34  S.  Car. 
146. 

Texas.  —  Lehmberg  v.  Biberstein,  51  Tex. 
457;  Lynn  v.  Le  Gierse,  48  Tex.  138;  Castro 
v.  lilies,  22  Tex.  480,  73  Am.  Dec.  277;  Wood 
v.  Chambers,  20  Tex.  247,  70  Am.  Dec.  382; 
Hancock  v.  Horan,  15  Tex.  507.  See  also 
Hart  v.  Rust,  46  Tex.  573. 

Washington.  —  Wagner  v.  Law,  3  Wash. 
500,  28  Am.  St.  Rep.  56. 

Purchaser  Not  Estopped  by  His  Conveyance.  — 
A  purchaser  of  land  at  an  execution  sale  is  not 
estopped  to  bring  an  action  to  have  a  previous 
conveyance  of  the  same  land  set  aside  as 
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the  purchaser  may  have  paid  merely  a  nominal  price  for  the  property,1  or  may 
not  have  obtained  a  deed,2  or  may  not  in  fact  be  entitled  to  one  until  some 
future  day.3 

Minority  Rule.  —  But  in  other  jurisdictions  it  is  held  that  the  creditor's  rights 
have  been  exhausted  by  his  election  to  treat  the  conveyance  as  void  in  the 
proceedings  at  law,  and  that  the  purchaser  succeeds  to  no  equitable  rights 
which  a  court  of  equity  must  respect.4 

Reason  of  the  Rule  Denying  Relief.  —  But  the  true  reason  for  denying  equitable 
aid  lies  deeper  than  this  mere  technical  objection.  Although  a  judgment 
creditor  has  undoubtedly  the  right  at  law  to  treat  a  fraudulent  conveyance  as 
a  nullity  and  sell  the  property  under  his  execution,  yet  upon  equitable  grounds 
there  is  much  to  be  deprecated  in  this  practice.5  The  property  will  hardly 
bring  more  than  a  nominal  price  (for  a  purchaser  will  not  be  likely  to  pay  full 
value  for  property  upon  the  title  to  which  the  fraudulent  deed  rests  as  a  cloud 
and  of  which  possession  can  doubtless  be  had  only  at  the  expense  of  a  law- 
suit), with  the  result  that  the  means  of  the  debtor  may  be  thus  exhausted  by 
one  creditor  without  leaving  any  thing  for  the  payment  of  the  other  creditors, 
although  the  property,  had  the  fraudulent  incumbrance  been  removed  by 
an  equitable  action  before  sale,  might  have  brought  enough  to  pay  the 
claims  of  all.  It  is  to  discourage  so  inequitable  a  practice,  it  seems,  that 
courts  of  chancery  have  refused  to  aid  a  party  to  the  transaction.  A  purchaser 
having  taken  the  benefit  of  the  cloud  to  the  injury  of  others,  has  no  equity  to 
have  the  cloud  removed,  and  this  is  more  obviously  true  when  the  execution 
creditor  is  himself  the  purchaser.6 

(f)  Surety  Subrogated  to  Creditor's  Rights.  —  A  surety  who  has  satisfied  the  whole 
or  any  part  of  a  judgment  against  his  principal,  is  subrogated  to  the  rights  of 
the  judgment  creditor,  and  has  a  right  in  equity  to  set  aside  a  fraudulent  con- 
veyance to  the  extent  of  his  payment.' 

(g)  Assignees  of  Claims.  —  The  assignee  of  a  claim  which  accrued  before,  but 
was  not  purchased  until  after,  the  fraudulent  conveyance,  may  maintain  a  suit 
to  have  it  set  aside.8 

fraudulent,  by  the  fact  that  he  has  conveyed  pediments  in  the  way  of  the  sale  of  a  clear 
all  his  interest  therein  by  warranty  deed,  he  title  before  the  sale  is  made.  By  this  course 
having  the  right  to  prosecute  (he  action  for  the  the  interests  of  the  debtor  are  better  protected, 
benefit  of  his  grantee  and  to  save  himself  from  inasmuch  as  he  is  enabled  to  get  credit  for  the 
liability  on  his  warranty.  New  v.  New,  127  full  value  of  his  lands  upon  a  clear  sale, 
Ind.  576.  whilst  otherwise,  in  the  face  of  prospective 

1.  Effect  of  Inadequacy  of  Price.  —  Hildreth  v.  litigation  regarding  the  fraudulent  conveyance, 
S  nds,  2  Johns.  Ch.  (N.  Y.)  35;  Woodard  v.  the  lands  are  generally  bought  by  the  creditor 
Mastin,  106  Mo.  324;  Wagner  v.  Law,  3  Wash.  for  a  trifle,  and  the  debtor  left  burdened  with 
500,  28  Am.  St.  Rep.  56.  Compare  Robinson  almost  the  whole  of  his  debt.  Apperson  v. 
v.  First  M.  E.  Church,  59  Iowa  717.  Burgett,  33  Ark.  328;  O'Connell  v.  Taney,  16 

Requiring  Purchaser  to  Submit  to  Resale. —  Colo.  353,  25  Am.  St.  Rep.  275;  Babb  v.  Wood  - 
See  White  v.  Cates,  7  Dana  (Ky.)  357.  ward,  50  Mo.  95. 

2.  Remington  Paper  Co.  v.  O'Dougherty,  6.  Smith  v.  Cockrell,  66  Ala.  64;  Thigpen  v. 
81  N.  Y.  474.  Pitt,  1  Jones  Eq.  (54  N.  Car.)  49. 

3.  Hoxie  v.  Price,  31  Wis.  82.  7.  Dunphy  v.  Gorman,  29  111.  App.  132; 

4.  Contra  —  Purchaser  Has  No  Equitable  Rights  Williams  v.  Tipton,  5  Humph.  (Tenn.)  66.42 
—  Alabama.  —  Smith  v.  Cockrell,  66  Ala.  64;  Am.  Dec.  420;  Hawker  v.  Moore,  40  W.  Va.  49. 
Betts  v.  Nichols,  84  Ala.  278;  Pettus  v.  And  see  supra,  this  section,  Necessity  of Judg- 
Glover,  68  Ala.  417.  ment,  paragraph  Subrogation  of  Party  Paying 

Delaware.  —  Hall  v.  Greenly,  1  Del.  Ch.  Judgment.  See  generally  the  title  Subrogation. 
274.  8.  Assignees  of  Claims.  —  Windhaus  v.  Bootz, 

Maryland.  —  Helden  v.  Hellen,  80  Md.  616,  (Cal.  1890)  25  Pac.  Rep.  404;  Hobart  v.  Tyr- 
45  Am.  St.  Rep.  371.  rell,  68  Cal.  12;  Howd  v.  Breckenridge,  97 

Michigan,  —  Marshall  v.  Blass,  82  Mich.  518;  Mich.  65.  Rev.  Stat.  Wis.,  §  2322,  providing 
Cranson  v.  Smith,  47  Mich.  189.  that  a  conveyance  which  is  void  as  to  creditors 

North  Carolina.  —  Thigpen  v.  Pitt,  1  Jones  shall  be  equally  void  against  their  assignees, 
Eq.  (54  N.  Car.)  49.  applies  to  assignees  who  purchased  their  claims 

5.  It  Is  the  Better  Practice,  in  Attacking  after,  as  well  as  to  those  who  purchased  before. 
Fraudulent  Conveyances  by  creditors,  to  first  get  the  void  conveyance.  If  the  vendor  in  such 
judgment  and  a  levy  upon  the  lands,  and  then  void  conveyancs  owed  the  full  amount  of  the 
apply  to  a  court  of  chancery  to  remove  im-     claim  to  the  original  creditor,  the  assignee  may 
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(h)  Creditor's  Creditor.  —  If  a  creditor  who  has  a  right  to  file  a  bill  in  equity  to 
set  aside  a  fraudulent  conveyance  by  his  debtor,  does  not  see  fit  to  take  such 
a  proceeding,  a  creditor  of  the  former  as  such  has  no  such  privity  with  the 
transaction  as  will  entitle  him  to  obtain  relief.1 

d.  Against  Whom  the  Action  May  Be  Brought— (i)  Right  to  Join 
Several  Grantees.  —  When  property  has  been  transferred  by  a  number  of  con- 
veyances in  pursuance  of  a  common  plan  to  defraud  the  creditors  of  the 
grantor,  a  single  action  to  set  aside  the  conveyance  may  be  brought  against 
all  the  persons  who  participated  in  the  fraud,  although  they  set  up  and  claim 
different  interests  in  separate  parcels  and  each  is  charged  only  with  fraud  in 
his  own  purchase.2  The  fact  that  all  the  grantees  have  become  accessory  to 
the  fraudulent  attempt  of  the  debtor  gives  them  a  common  connection  with 
the  subject-matter  of  the  suit.3 

(2)  Creditor  s  Power  of  Election  —  Between  Several  Vendees.  —  If  a  debtor  makes 
separate  deeds  to  two  grantees,  both  executed  for  the  same  fraudulent  pur- 
pose but  conveying  different  tracts  of  land,  a  creditor,  the  satisfaction  of  whose 
judgment  is  thereby  defeated,  may  maintain  an  action  to  set  aside  either  deed 
and  to  subject  either  tract  to  his  judgment.4 

Eight  to  Treat  Sale  as  Valid.  —  If  the  fraudulent  vendee  gives  a  note  for  the 
purchase  price  payable  at  a  future  day,  the  creditor  has  his  election  either  to 
treat  the  sale  as  void  and  subject  the  property  to  the  payment  of  his  claim,  or 
to  treat  the  sale  as  valid  and  compel  the  fraudulent  vendee  to  account  for  the 
purchase  price.5    He  cannot,  however,  have  both  remedies.6 


recover  the  fall  amount,  and  it  is  immaterial 
how  much  he  paid  for  the  claim.  Sutton  v. 
Hasey,  58  Wis.  556. 

The  Holder  of  a  Note  Given  by  a  Fraudulent 
Grantor  before,  but  not  purchased  until  after, 
the  conveyance,  may  impeach  the  conveyance. 
Warren  ?/.  Williams,  52  Me.  343. 

A  Complainant  to  Whom  the  Judgment  Was 
Assigned  after  the  return  of  the  execution  un- 
satisfied, has  the  same  standing  in  a  court  of 
equity  as  his  assignor  would  have  had. 
Hastings  v.  Palmer,  Clarke  (N.  Y.)  52. 

1.  Creditor's  Creditor  Cannot  Obtain  Relief.  — 
Prosser  v.  Edmonds,  1  Y.  &  C.  Exch.  481; 
Crocker  v.  Bellangee,  6  Wis.  645,  70  Am.  Dec. 
489;  Pettus  v.  Smith,  4  Rich.  Eq.  (S.  Car.)  197. 
See  also  Dickinson  v.  Burrell,  L.  R.  1  Eq.  337; 
Graham  v.  La  Crosse,  etc.,  R.  Co.,  102  U.  S. 
148  McAlpine  v.  Sweetser,  76  Ind.  78;  Mc- 
Mahon  v.  Allen,  35  N.  Y.  403;  Milwaukee, 
etc..  R.  Co.  v.  Milwaukee,  etc.,  R.  Co.,  20 
Wis.  174.,  88  Am.  Dec.  740. 

Where  a  Corporation  Has  Waived  or  Omitted  to 
Exercise  the  Right  to  Institute  Proceedings  to  re- 
cover lands  of  which  it  has  been  defrauded, 
such  right  does  not  inure  to  the  benefit  of  sub- 
sequent creditors  or  purchasers.  Graham  v. 
La  Crosse,  etc.,  R.  Co.,  102  U.  S.  148. 

2.  Uniting  Several  Defendants  in  One  Bill  — 
United  States.  —  M'Lean  v.  Lafayette  Bank,  3 
McLean  (U,  S.)  420. 

Alabama.  —  Planters,  etc.,  Bank  v.  Walker, 
7  Ala.  926. 

Florida.  —  Bankright  v.  Sloan,  17  Fla.  284. 

Maryland.  —  Trego  v.  Skinner,  42  Md.  426. 

Minnesota  —  North  ?/.  Brad  way,  9  Minn.  183. 

Mississippi.  —  Snodgrass  v.  Andrews,  30 
Miss.  472,  64  Am.  Dec.  169;  Butler  v.  Spann, 
27  Miss.  234. 

Missouri.  —  Donovan  v.  Dunning,  69  Mo. 
436- 


New  Hampshire.  —  Chase  v.  Searles,  45  N. 
H.  511. 

New  Jersey.  —  Way  v.  Bragaw,  16  N.  J.  Eq. 
213,  84  Am.  Dec.  147;  Randolph  v.  Daly,  16 
N.  J.  Eq.  313. 

New  York.  —  Fellows  v.  Fellows,  4  Cow.  (N. 
Y.)  682,  15  Am.  Dec.  412;  Oakley  v.  Tugwell, 
33  Hun  (N.  Y.)  357. 

North  Carolina.  —  Dawson  Bank  v.  Harris, 
84  N.  Car.  206. 

Wisconsin.  —  Hamlin  v.  Wright,  23  Wis.  491. 

3.  Hamlin  v.  Wright,  23  Wis.  491. 

4.  Miller  v.  Dayton,  47  Iowa  312. 
A  Creditor  Having  Obtained  Judgment  Againct 

One  of  Two  Persons,  Sued  as  Joint  Debtors,  may 
issue  execution  on  his  judgment,  and  if  it  is 
returned  unsatisfied  he  may  commence  a  cred- 
itor's action  without  proceeding  to  judgment 
and  execution  against  the  other  joint  debtor. 
Hiler  v.  Hetterick,  5  Daly  (N.  Y.)  33. 

Apportionment  of  Liability  Among  Several 
Grantees  Sometimes  the  Proper  Course.  —  See 
Chamberlayne  v.  Temple,  2  Rand.  (Va.)  384, 
14  Am.  Dec.  786. 

5.  Bradford  v.  Beyer,  17  Ohio  St.  389. 

6.  Creditor  Cannot  Pursue  Both  Remedies.  — 
Cunningham  v.  Campbell,  3  Tenn.  Ch.  708. 

If  a  debtor  has  conveyed  land,  by  the  inter- 
vention of  a  third  person,  to  his  wife,  in  fraud 
of  creditors,  and  she  has  conveyed  it  to  a 
purchaser,  the  assignees  in  insolvency  of  the 
debtor  cannot  maintain  a  bill  in  equity  against 
such  purchaser  and  the  debtor's  wife,  to  re- 
cover the  premises  from  the  former  in  case 
the  conveyance  to  him  shall  be  found  to  have 
been  fraudulent,  or  the  proceeds  of  the  sale 
from  the  latter  in  case  the  conveyance  shall 
be  found  to  have  been  in  good  faith.  Clark  v. 
Jones,  5  Allen  (Mass.)  379. 

Estoppel  by  Election.  —  A  judgment  creditor 
who  by  instituting  against  his  debtor  proceed- 
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e.  Decree  and  Distribution  —  (i)  The  Decree  —  (a)  in  General.  —  It  is 
well  established  that  in  all  chancery  cases  the  court  may  give  any  relief  which 
is  consistent  with  the  pleadings.1  If  the  special  prayers  are  such  that  no  relief 
can  be  granted  under  them,  the  court,  under  the  prayer  for  general  relief, 
may  grant  any  appropriate  relief  consistent  with  the  case  made  by  the  bill.2 
It  is  its  duty  to  see  that  an  appropriate  decree  is  entered,  without  reference  to 
what  may  be  asked  for.3 

(b)  Decree  Setting  Aside  the  Fraudulent  Conveyance.  —  Where  the  bill  is  brought  by 
one  creditor  alone,  it  is  usual  to  render  a  decree  merely  setting  aside  the 
fraudulent  conveyance  and  leaving  him  to  issue  an  execution  on  his  judg- 
ment at  law,  and  to  sell  the  premises  embraced  in  the  fraudulent  conveyance.4 

Conveyance  Must  Not  Be  Annulled  in  Toto.  —  If  the  value  of  the  land  conveyed  is 
greater  than  the  complainant's  claim  the  decree  should  declare  the  con- 
veyance void  only  as  against  the  complainant,  and  it  is  error  in  such  a  case 


ings  supplementary  to  execution  receives 
money  found  to  be  due  to  the  debtor  as  the 
purchase  price  of  land  conveyed  by  him,  is 
thereby  estopped  from  claiming  as  against  the 
grantee  that  his  conveyance  was  fraudulent. 
Lemay  v.  Bibeau,  2  Minn.  291. 

1.  Ames  v.  Gilmore,  59  Mo.  537. 

2.  Annin  v.  Annin,  24  N.  J.  Eq.  184. 

A  General  Prayer  in  the  Bill  for  Relief  will 
authorize  a  decree  for  the  specific  relief  appro- 
priate to  the  case.  Brown  v.  M'Dynald,  1  Hill 
Eq.  (S.  Car.) 297. 

Under  a  prayer  for  general  relief,  the  com- 
plainant may  be  entitled  to  a  decree  consistent 
with  the  case  made  by  the  allegations  of  the 
bill,  but  not  to  one  including  and  covering 
matters  not  therein  referred  to,  and  as  to 
which  the  respondents  have  never  properly  had 
their  day  in  court.  Pattison  ?>.  Bragg,.  95  Ala. 
55;  Wilson  v.  Horr,  15  Iowa489;  Chatterton  v. 
Mason,  86  Md.  236;  Greenough  v.  Greenough, 
(Supm.  Ct.  Spec.  T.)  21  Misc.  (N.  Y.)  727.  See 
also  Campbell  Printing  Press,  etc.,  Co  v. 
Damon,  48  Hun  (N.  Y.)  509;  Murtha  v.  Curley, 
90  N.  Y.  372. 

Decreeing  Sale  of  Another  Tract.  —  In  a  suit  to 
set  aside  a  deed  of  conveyance  of  certain  lands 
as  fraudulentand  void  as  to  the  plaintiff's  debt, 
it  is  error  to  decree  the  sale  of  another  tract  of 
land  of  the  defendant,  the  conveyance  of  which 
has  not  been  attacked,  or  which  has  not  been 
mentioned  in  the  pleadings,  and  upon  which 
plaintiff  has  no  lien.  Chrislip  v.  Teter,  43  W. 
Va.  356. 

3.  Hendrickson  v.  Winne,  (Supm.  Ct.)  3 
How.  Pr.  (N.  Y.)  127. 

No  Decree  Can  Be  Founded  upon  Evidence  in 
Relation  to  Matters  Not  Put  in  Issue  between  the 
parties  by  the  pleadings.  Hovey  v.  Holcomb, 
II  111.  660;  Tripp  v.  Vincent,  3  Barb.  Ch.  (N. 
Y.)  613:  Bailey  v.  Ryder,  10  N.  Y.  363.  See 
also  Nicholson  v.  Leavitt,  4  Sandf.  (N.  Y.)  252; 
Ontario  Bank  v.  Root,  3  Paige  (N.  Y.)  478. 

A  Decree  under  a  Creditor's  Bill  Directing  the 
Sale  of  the  Interest  of  Certain  Heirs  at  Law  in 
real  estate  to  satisfy  a  judgment  against  them, 
which  real  estate  the  heirs  had  conveyed  for 
the  purpose  of  hindering  and  delaying  their 
creditor,  does  not  interrupt  the  due  adminis- 
tration of  the  estate  by  an  administrator. 
Gainer  v.  Russ,  20  Fla.  157. 

Injunction. —  Where  a  creditor's  bill  charges 
that  the  debtor  has  choses  in  action,  etc..  in 


his  possession,  and  asks  for  a  discovery,  and 
the  debtor  suffers  the  bill  to  be  taken  as  con- 
fessed, it  is  not  error  to  enjoin  the  debtor  from 
disposing  of  his  property,  and  to  appoint  a  re- 
ceiver to  take  charge  of  the  same.  Runals  v. 
Harding,  83  III.  75. 

Fraudulent  Judgments.  —  In  Kaupe  v.  h ridge, 
2  Robt.  (N.  Y.)  459,  it  is  suggested  that  where 
the  plaintiff  complains  of  the  fraudulent  re- 
covery of  judgments  against  the  judgment 
debtor,  the  court  should  not  render  a  decree 
vacating  such  judgments,  but  should  enjoin 
the  defendants  from  availing  themselves  of 
such  judgments  as  against  the  plaintiffs. 

4.  Decree  Setting  Aside  Fraudulent  Conveyance. 
—  White's  Bank  v.  Farthing,  101  N.  V.  344; 
Kennedy  v.  Barandon,  67  Barb.  (N.  Y.)  209; 
Dawley  v.  Brown,  65  Baib.  (N.  Y.)io7;  Union 
Nat.  Bank  v.  Warner.  12  Hun  (N.  Y.)  306:  Van 
Wyck  v.  Baker,  10  Hun  (N.  Y.)  39;  McCaffrey 
v.  Hickey,  66  Barb.  (N.  Y.)48g;  Hendrickson 
v.  Winne,  (Supm.  Ct.)  3  How.  Pr.  (N.  Y.)  127. 

A  Decree  Against  a  Fraudulent  Grantee  May  Be 
Alternative,  that  if  the  complainant's  judg- 
ments are  not  paid  by  the  time  limited  the 
lands  fraudulently  conveyed  shall  be  sold, 
giving  the  grantee  an  option  to  pay  the  debts. 
Patterson  v.  McKinney,  97  111.  41. 

Where  Land  Which  Has  Been  Fraudulently  Con- 
veyed Is  Sold  under  Execution,  the  purchaser  in 
a  proceeding  to  set  aside  the  fraudulent  deed 
is  entitled  to  an  absolute  decree  vesting  the 
defendant's  title  to  the  premises  in  him. 
Ames  v.  Gilmore,  59  Mo.  537;  Kinealy  v. 
Macklin,  2  Mo.  App.  241. 

Interlocutory  Decree  —  Ascertaining  Amount 
Due  Plaintiff.  —  The  court,  upon  determining 
that  the  property  fraudulently  conveyed  is 
subject  to  the  payment  of  the  plaintiff's  judg- 
ment, should  not  render  a  final  decree,  but 
should  render  an  interlocutory  decree  for  the 
ascertainment  of  the  amount  due  the  plaintiff, 
since  otherwise  a  greater  quantity  of  ptoperty 
might  be  sold  than  is  requisite  to  pav  the  debt. 
Cohen  v.  Carroll,  5  Smed.  &  M.  (Miss  )  545, 
45  Am.  Dec.  267. 

Provision  from  Redemption  from  Sale.  —  A  de- 
cree setting  aside  a  fraudulent  conveyance  of 
land,  and  ordering  a  sale  of  the  premises,  need 
not  provide  for  redemption  from  the  sale,  and 
a  statute  which  allows  redemption  from  sales 
upon  the  foreclosure  of  mortgages  is  in- 
applicable. Farnsworth  v.  Strasler,  12  111.  482. 
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to  set  aside  and  annul  the  deed  in  toto.1 

(c)  Decree  Directing  Conveyance  to  a  Receiver.  —  When  the  action  is  brought  by  a 
judgment  creditor  on  behalf  of  all  other  creditors  as  well  as  himself,  the  court 
may,  in  the  exercise  of  its  common-law  powers,  appoint  a  receiver  2  and  direct 
and  enforce  a  conveyance  to  him  by  the  party  or  parties  having  the  apparent 
or  legal  title,  and  vest  him  with  the  power  of  sale  and  with  the  application 
of  the  proceeds.3 

(d)  Decree  Declaring  Property  of  Third  Person  Subject  to  Plaintiff's  Judgment  —  When  Debtor 
Expends  Money  in  Its  Purchase.  —  If  a  debtor  with  intent  to  defraud  his  creditors 

places  money  in  the  hands  of  a  third  person,  and  the  donee  uses  the  money  in 
the  purchase  of  land,  a  judgment  creditor  is  entitled  to  a  decree  subjecting  the 
land  to  the  satisfaction  of  his  judgment.4 


1.  Conveyance  Not  to  Be  Annulled  in  Toto  — 

United  States.  —  McCalmont  v.  Lawrence,  I 
Blatchf.  (U.  S.)  232. 

California.  —  Emmons  v.  Barton,  109  Cal. 

662. 

Illinois.  —  Ward  v.  Enders,  29  111.  519. 
Maryland.  —  Christopher  v.  Christopher,  64 
Md.  583. 

Minnesota.  —  Coons  v.  Lemieu,  58  Minn.  99. 

New  York.  —  Henriques  v.  Hone,  2  Edw. 
(N.  Y.)  124;  Orr  v.  Gilmore,  7  Lans.  (N.  Y.) 
345;  Comyns  v.  Riker,  83  Hun  (N.  Y.)47i; 
Lees  v.  Hayden,  78  Hun  (N.  Y.)37o;  Bostwick 
v.  Menck,  40  N.  Y.  383;  Kennedy  v.  Barandon, 
67  Barb.  (N.  Y.)  209. 

Texas.  —  Ford  v.  Rosenthal,  74  Tex.  28. 

Vermont.  —  Therasson  v.  Hickok,  37  Vt.  454. 

West  Virginia.  —  Love  v.  Tinsley,  32  W.  Va. 
25;  Duncan  v.  Custard,  24  W.  Va.  730. 

In  Rawson  v.  Fox,  65  111.  200,  it  was  held 
that  a  decree  setting  aside  a  conveyance  of 
land  as  having  been  made  to  defraud  the  cred- 
itors of  the  grantor  should  be  construed  as  de- 
claring the  deed  void  only  as  against  the 
claims  of  the  complainants;  and  that  if  the 
complainants'  judgments  were  satisfied  with- 
out a  sale  of  the  land  the  decree  was  virtually 
wiped  out  and  thenceforward  had  no  effect 
whatever  upon  the  title  claimed  under  such 
fraudulent  deed. 

A,  Being  Seized  and  Possessed  of  an  Estate  in 
Fee  in  a  Tract  of  Land,  subject  to  a  limitation 
over  to  B,  in  the  event  of  A's  dying  without 
issue,  made  a  fraudulent  conveyance  of  the 
land.  Afterwards  B  died,  leaving  A  his 
heir  at  law.  It  was  held  that  after  the  death 
of  B  the  whole  estate  was  liable  to  the  satis- 
faction of  A's  creditors.  Flynn  v.  Williams, 
7  I  red  L.  (29  N.  Car.)  32. 

Payment  of  Surplus  into  Court.  —  Where  chat- 
tels andchoses  in  action  are  conveyed  in  fraud 
of  creditors,  it  is  erroneous  to  direct  that  the 
fraudulent  transferee  pay  into  the  receiver's 
hands  more  than  sufficient  to  satisfy  the  plain- 
tiff's claim  and  that  the  receiver  pay  the  sur- 
plus into  court.  Kaupe  v.  Bridge,  2  Robt.  (N. 
Y.)  459,  wherein  Robertson,  J.,  says:  "  When 
the  action  is  ended,  and  [the  plaintiff]  is  satis- 
fied, there  is  no  basis  left  for  jurisdiction  by 
the  court  over  a  fund  in  the  defendant's 
hands.  For  what  purpose,  or  length  of  time, 
and  on  what  principle,  they  are  to  be  retained, 
does  not  appear.  It  certainly  might  encour- 
age or  invite  actions  by  other  creditors,  but 
that  is  no  part  of  the  right  of  the  plaintiff  or 
the  duty  of  the  court."  Compare  Birely  v. 
Staley,  5  Gill  &  J.  (Md.)  432,  25'Am.  Dec.  303. 
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Where  the  Owner  of  Land  Charged  with  Liens 
Makes  a  Conveyance  which  is  fraudulent  as 
against  creditors,  a  sheriff  s  sale  under  a  judg- 
ment subsequently  obtained  against  the 
grantor,  passes  only  the  title  of  the  fraudulent 
grantee,  and  the  prior  liens  are  not  affected. 
Byrod's  Appeal,  31  Pa.  St.  241. 

2.  Appointment  of  Receiver.  —  Shainwald  v. 
Lewis,  6  Fed.  Rep.  766,  7  Sawy.  (U.  S.)  148; 
Shand  v.  Hanley,  71  N.  Y.  319;  Bloodgood 
v.  Clark,  4  Paige  (N.  Y.)  574;  Fitzburgh  v. 
Everingham,  6  Paige  (N.  Y.)  29;  McCaffrey  v. 
Hickey,  66  Barb.  (N.  Y.)  489.  And  see  the 
title  Receivers. 

3.  Directing  Conveyance  to  a  Receiver.  —  Chau- 
tauque  County  Bank  v.  White,  6  N.  Y.  236,  57 
Am.  Dec.  442;  Chautauque  County  Bank  z. 
Risley,  19  N.  Y.  369,  75  Am.  Dec.  347:  Shand 
v.  Hanley,  71  N.  Y.  319;  White's  Bank  v. 
Farthing,  101  N.  Y.  344;  Van  Wyck  v.  Baker, 
10  Hun  (N.  Y.)  39;  Union  Nat.  Bank  *. 
Warner,  12  Hun  (N.  Y.)  306;  Dawley  v. 
Brown,  65  Barb.  (N.  Y.)  107;  Kennedy  v.  Bar- 
andon, 67  Barb.  (N.  Y.)  209.  See  also  Mc- 
Calmont v.  Lawrence,  1  Blatchf.  (U.  S.)  232. 

After  Death  of  the  Grantee.  —  Where,  after  the 
death  of  the  grantee,  his  personal  representa- 
tives are  substituted  as  parties  defendant,  but 
his  heirs  are  not  brought  in,  a  perfect  title 
cannot  be  made  under  an  equitable  execution 
or  a  sale  by  a  receiver,  and  consequently  the 
proper  judgment  is  one  declaring  the  convey- 
ance void  as  against  the  plaintiff,  and  that  his 
judgment  is  a  lien  upon  the  premises  with 
leave  to  him  to  proceed  by  execution  against 
the  lands  and  selithem.  Young  v.  Heermans, 
66  N.  Y.  374. 

Where  the  grantee  in  a  fraudulent  convey- 
ance made  by  a  debtor,  dies  after  the  rendering 
of  a  decree  in  favor  of  a  judgment  creditor, 
setting  aside  such  conveyance  and  order- 
ing the  sale  of  the  property  so  conveyed  for 
the  payment  of  the  creditor,  the  failure  t» 
revive  the  decree  against  the  heirs  of  such 
grantee  will  not  affect  the  title  of  a  purchaser 
acquired  by  a  sale  under  the  decree.  Beau- 
mont v.  Herrick,  24  Ohio  St.  445. 

4.  Decree  Declaring  Property  of  Third  Person 
Subject  to  Plaintiffs  Judgment.  —  Brown  v.  God- 
sey,  2  Jones  Eq.  (55  N.  Car.)  417.  See  als« 
Stix  v.  Chaytor,  55  Ark.  116;  McGill  v.  Har- 
man,  2  Jones  Eq.  (55  N.  Car.)  179;  Gentry  v. 
Harper,  2  Jones  Eq.  (55  N.  Car.)  177;  Flewry 
v.  Pringle,  26  Grant  Ch.  (U.  C.)  67. 

If  a  Husband  and  Wife  Purchase  Land,  the  title 
to  which  is  conveyed  to  the  wife,  and  she  pays 
a  portion  of  the  purchase  money  out  of  her 
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When  Debtor  Expends  Money  in  Improvements,  —  So  if  a  debtor  uses  his  money 
gratuitously  in  making  improvements  upon  the  real  estate  of  a  third  person,  a 
judgment  creditor  is  in  equity  entitled  to  a  decree  fastening  his  judgment 
upon  the  real  estate  to  the  extent  that  the  judgment  debtor's  property  has 
been  expended  upon  it.1 

(e)  Personal  Judgment  Against  Fraudulent  Grantee  —  aa.  In  General.  —  While  the 
property  conveyed  remains  in  the  hands  of  the  fraudulent  grantee,  and  is  of 
such  a  nature  that  it  can  be  reached  by  execution,  it  seems  that  a  personal 
judgment  against  the  grantee  cannot  be  rendered.2  But  if  the  property  con- 
veyed is  so  intangible,  or  has  been  placed  in  such  a  situation,  that  it  cannot 
be  reached  by  execution  or  other  process,  the  creditor  is  entitled  to  a  decree 
declaring  the  fraudulent  grantee  a  trustee  for  its  value.3 

66.  Proceeds  or  Value  of  the  Property.  —  Thus,  if  the  fraudulent  grantee  has 
concealed  or  disposed  of  the  property  conveyed  to  him  or  mingled  it  with  his 
own  property  in  such  a  manner  that  creditors  cannot  reach  or  identify  it,  a 
decree  may  be  rendered  against  him  for  its  proceeds  or  value.4 


separate  estate,  the  land  can  be  subjected  to  the 
payment  of  the  husband's  debts  to  the  extent 
of  his  interest  in  the  property.  Reel  v.  Living- 
ston, 34  Fla.  377,43  Am.  St.  Rep.  202;  Mc- 
Kensie  v.  Salyer,  (Ky.  1897)  43  S.  W.  Rep.  450. 
See  also  Heath  v.  Cleburne  First  Nat.  Bank, 
(Tex.  Civ.  App.  1898)  46  S.  W.  Rep.  123; 
Shaeffer  v.  Fithian,  26  Ohio  St.  282. 

Land  Purchased  by  the  Fraudulent  Vendees  with 
the  Proceeds  of  Land  Fraudulently  Conveyed  to 
them  may  be  reached  by  the  creditors  of  the 
original  grantor.  Treadway  v.  Turner,  (Ky. 
1889)  10  S.  W.  Rep.  816;  Johnson  v.  Wagner, 
76  Va.  587. 

1.  When  Debtor  Has  Improved  Property  of  Third 
Persons.  —  Isham  v.  Schafer,  60  Barb.  (N.  Y.) 
317- 

2.  T7hen  Personal  Judgment  Against  Fraudu- 
lent Grantee  Cannot  Be  Rendered.  —  Morrell  v. 
Sharp,  (Iowa  1898)  74  N.  W.  Rep.  749;  Vance 
Shoe  Co.  v.  Haught,  41  W.  Va.  275;  Van  Blar- 
com  v.  Isaac,  92  Wis.  541. 

Trust  Declared  in  Favor  of  Estate  Where  No 
Personal  Representative  Appointed,  Error.  —  In 
an  action  brought  by  a  creditor  to  set  aside  a 
fraudulent  conveyance  made  by  his  deceased 
debtor,  it  is  error  to  render  a  judgment  declar- 
ing a  trust  against  the  grantee  and  in  favor  of 
the  estate  of  the  grantor,  when  no  steps  have 
been  taken  to  procure  the  appointment  of  a 
representative  of  the  estate.  It  is  an  anomaly 
in  practice  to  render  judgment  in  favor  of  a 
party  who  is  not  before  the  court  and  is  not 
represented  in  any  manner  in  the  action. 
Bachman  v.  Sepulveda,  39  Cal.  688. 

Personal  Judgment  Cannot  Be  Rendered  Against 
Wife.  —  Where  a  husband  causes  real  estate  to 
be  conveyed  to  his  wife  in  fraud  of  his  credit- 
ors, a  judgment  in  personam  for  its  value  can- 
not be  taken  at  the  suit  of  his  assignee  in 
bankruptcy  against  her,  nor,  in  case  of  her 
death,  against  her  executors.  Phippsz/.  Sedg- 
wick, 95  U.  S.  3;  Trust  Co.  v.  Sedgwick,  97 
U.  S.  304;  Huntington  v.  Saunders,  120 U.  S.  78. 

3.  When  Personal  Judgment  May  Be  Rendered, 
—  Kramer  v.  McCaughey,  11  Mo.  App.  426; 
Burtus  v.  Tisdall,  4  Barb.  (N.  Y.)  571 ;  Bremer 
v.  Fleckenstein,  9  Oregon  266.  See  also 
Richards  v.  Allen,  8  Pick.  (Mass.)  405;  Beach- 
man  v.  Aurora  Silver  Plate  Mfg.  Co.,  no  Ala. 
555- 


Where  Notes  Are  Transferred  Fraudulently  to  a 

third  person,  the  proper  decree  in  favor  of  a 
creditor  against  the  fraudulent  holder  is  for  an 
account  of  the  amounts  received  and  the  pro- 
ceeds of  the  notes  themselves,  and  not  for  the 
nominal  amount  of  them  on  the  supposition 
that  they  will  be  collected.  Bozman  v. 
Draughan,  3  Stew.  (Ala.)  243.  See  also 
Muskegon  Valley  Furniture  Co.  v.  Phillips, 
113  Ala.  314. 

It  Is  Not  Proper  to  Render  a  Decree  in  the 
Nature  of  a  Judgment  for  Damages  against  the 
fraudulent  donee.  The  decree  against  him 
must  be  for  an  account,  and  he  must  be  called 
upon  to  account  for  just  what  property  has 
corne  into  his  hands  and  no  more.  Dunphy  v. 
Kleinschmith,  11  Wall.  (U.  S.)  610. 

The  Plaintiff  in  an  Execution  Who  Has  Indem- 
nified an  Officer  for  Selling  Property  which  is 
proved  not  to  have  been  the  property  of  the  de- 
fendant, but  of  a  vendee  from  him,  is  entitled 
in  equity  to  recover  of  his  debtor  the  amount 
due  to  him  on  his  judgment;  but  if  the  jury 
shall  have  given  exemplary  damages  against 
the  officer,  or  by  any  means  the  sum  recovered 
against  him  exceeds  the  amount  of  what  was 
due  him,  the  plaintiff  in  the  execution  must 
lose  the  excess.  Jones  v.  Henry,  3  Litt.  (Ky.) 
427. 

Restoration  of  Property  Fraudulently  Conveyed 
Discharges  Liability.  —  The  liability  of  the 
fraudulent  vendee  as  trustee  for  creditors, 
arises  by  operation  of  law  in  consequence  of 
his  having  in  his  hands  that  which  ought  to 
be  applied  to  the  satisfaction  of  the  creditor's 
debts.  It  depends,  therefore,  on  the  posses- 
sion of  the  property,  or  its  proceeds,  and 
if  the  fraudulent  holder  has  in  good  faith 
divested  himself  of  that  which  he  could  not 
retain  without  dishonesty,  by  returning  the 
property  to  the  fraudulent  grantor  before 
the  right  of  the  creditor  has  accrued,  there  is 
nothing  remaining  upon  which  to  raise  a  trust,  [ 
and  the  relation  of  trustee  to  anybody  subsists^ 
no  longer.  Swift  v.  Holdridge,  10  Ohio  230, 
36  Am.  Dec.  85;  White  v.  Brocaw,  14  Ohio  St. 
340. 

4.  Proceeds  or  Value  of  the  Property  —  Ala- 

6ama.  —  Bryant  v.  Young,  21  Ala.  264;  Mus- 
kegon Valley  Furniture  Co.  v.  Phillips,  113 
Ala.  314. 
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cc.  Rents  and  Profits.  —  So  if  a  creditor  has  no  other  resource  for  the  collec- 
tion of  his  debt,  or  his  claim  is  not  fully  satisfied  by  the  sale  of  the  property 
fraudulently  conveyed,  he  may  have  a  decree  against  the  fraudulent  grantee 
for  an  account  of  rents  and  profits  to  the  extent  that  may  be  necessary  to 
satisfy  his  claim.1 

Time  from  Which  Rent  Accrues.  —  As  to  the  time  from  which  the  rents  or  profits 
should  be  accounted  for,  there  is  a  conflict  in  the  adjudged  cases.  In  some 
jurisdictions  it  is  held  that  these  must  be  calculated  from  the  time  when  the 
fraudulent  grantee  obtained  possession  of  the  property.2  But  there  are  other 
cases  holding  that  the  account  should  be  taken  merely  from  the  time  of  the 
creditor's  demand,  which  will  be  construed  to  be  from  the  filing  of  his  bill.3 


California.  —  Swinford  v.  Rogers,  23  Cal. 

233- 

Illinois. — Stevens  v.  Dillman,  86  III.  233; 
Dilworth  v.  Curts,  139  111.  508.  See  also 
Bouton  v.  Smith,  113  111.  481. 

Indiana.  —  Jones  v.  Reeder,  22  Ind.  Ill; 
Doherty  v.  Halliday,  137  Ind.  2S2;  Sievers  v. 
Dickover,  101  Ind.  495;  Blair  v.  Smith,  114 
Ind.  114,  5  Am.  St.  Rep.  593;  Chamberlin  v. 
Jones,  114  Ind.  458. 

Iowa.  —  Davis  v.  Gibbon,  24  Iowa  257. 

Maine.  -^-Sparrow  v.  Chesley,  19  Me.  79. 

Massachusetts.  —  Hubbell  v.  Currier,  10 
Allen  (Mass.)  333. 

Michigan.  —  Robinson  v.  Boyd,  17  Mich. 
128;  Reeg  v.  Burnham,  55  Mich.  39. 

Missouri.  — -Sloan  v.  Totry,  78  Mo.  623. 

Nebraska.  —  Smith  v.  Sands,  17  Neb.  498. 

.Vt  ia  Jersey.  —  Post  v.  Stiger,  29  N.  J.  Eq. 
554;  Bovver  v.  Hadden  Blue  Stone  Co.,  30  N. 
J.  Eq.  171. 

New  York.  —  Union  Nat.  Bank  v.  Warner, 
12  Hun  (N.  Y.)3o6;  Briggs  v.  Merrill.  58  Barb. 
(M.  Y).  389;  Decker  v.  Decker,  108  N.  Y.  128; 
Campbell  Printing  Press,  etc.,  Co.  v.  Damon, 
43  Hun  (N.  Y.)  509;  Fullerton  v.  Viall,  (Ct. 
A  pp.)  42  How.  Pr.  (N.  Y.)  294;  Talcott  v. 
Levy,  (N.  Y.  Super.  Ct.  Spec.  T.)  29  Abb.  N. 
Cas.  (N.  Y.)  3;  Murtha  v.  Curley,  90  N.  Y. 
372;  McConihe  v.  Derby,  62  Hun  (N.  Y.)  90. 

North  Carolina. — Grimsley  v.  Hooker,  3 
Jones  Eq.  (56  N.  Car.)  4,  67  Am.  Dec.  227. 

Ohio.  —  Ludlow  v.  Kidd,  4  Ohio  244. 

Oregon.  —  Morrell  v.  Miller,  28  Oregon  354. 

Pennsylvania.  —  Heath  v.  Page,  63  Pa.  St. 
108,  3  Am.  Rep.  533. 

Tennessee.  —  Solinsky  v.  Lincoln  Sav.  Bank. 
S5  Tenn.  368;  Williamson  v.  Williams,  11  Lea 
(Tenn.)  355;  Peacock  v.  Tompkins,  Meigs 
(Tenn.)  317. 

Texas.  —  Simon  v.  Ash,  I  Tex.  Civ.  App. 
202. 

West  Virginia.  —  Hinton  v.  Ellis,  27  W.  Va. 
422;  Vance  Shoe  Co.  v.  Haught,  41  W.  Va. 

275- 

Wisconsin.  —  Ferguson  v.  Hillman,  55  Wis. 
181. 

If  the  Grantee  Has  Sold  the  Property  at  an  Ad- 
vanced Price,  he  may  be  held  liable  for  the  in- 
creased value.  Warner  v.  Blakeman,  4  Abb. 
App.  Dec.  (N.  Y.)  530. 

If  the  Fraudulent  Grantee  Lessens  Its  Value  by 
Mortgaging  it  to  a  Bona  Fide  Mortgagee,  he  be- 
comes liable  to  such  creditors  for  a  personal 
judgment  for  the  amount  of  such  incum- 
brance. Mason  v.  Pierron,  69  Wis.  585;  Salt 
Springs  Nat.  Bank  v.  Fancher,  92  Hun  (N.  Y.) 
327. 


Liability  Not  Limited  to  Amount  Collected.  —  A 

person  who  takes  title  from  an  insolvent 
debtor,  merely  for  the  purpose  of  defrauding 
creditors,  and  disposes  of  it  on  credit,  is  liable 
to  them  for  its  value,  whether  he  succeeds  or 
not  in  collecting  the  purchase  money,  and  a 
decree  charging  him  with  the  value  of  the 
property  is  correct.  Robinson  v.  Boyd,  17 
Mich.  128. 

Notes  Taken  by  Fraudulent  Grantee  upon  Con- 
veyance of  Property.  —  Where  the  fraudulent 

grantee  takes  notes  and  accounts  which  are 
good  and  collectible,  it  becomes  his  duty  to 
exercise  ordinary  diligence  to  collect  them, 
and  if,  in  consequence  of  his  failure  to  do  so, 
the  notes  and  accounts  are  lost  through  his 
fault,  he  is  held  responsible.  Dilworth  v. 
Curts,  139  111.  508. 

Auctioneer  Must  Account  to  Receiver  for  Pro- 
ceeds of  Bailment.  —  Henriques  v.  Hone,  2  Edw. 
(N.  Y.)  124. 

1.  Liability  for  Rents  and  Profits.  —  Kitchell 
v.  Jackson,  71  Ala.  556;  Jones  v.  McCleod,  61 
Ga.  602;  Heck  v.  Fisher,  78  Ky.  643;  Strike 
v.  McDonald,  2  Har.  &  G.  (Md.)  191 ;  How  v. 
Camp,  Walk.  (Mich.)  427;  Mead  v.  Combs,  19 
N.  J.  Eq.  112;  Parr  v.  Saunders,  (Va.  1880)  II 
S.  E.  Rep.  979. 

A  Receiver  Appointed  in  Supplementary  Proceed- 
ings to  set  aside  a  fraudulent  conveyance  of 
real  estate,  executed  by  the  judgment  debtor, 
is  not  entitled  to  recover  rents  and  profits, 
where  the  sole  purpose  of  the  action  is  to  re- 
move a  cloud  upon  the  debtor's  title  to  the 
properly  in  question,  so  as  to  subject  the  prop- 
erty to  levy  and  sale  on  execution.  Wright  v. 
Nostrand,  94  N.  Y.  31,  98  .N.  Y.  669,  explained 
in  Loos  v .  Wilkinson,  no  N.  Y.  195. 

Grantee  Chargeable  with  Rental  Value  of  Prop- 
erty—  When. —  A  fraudulent  grantee  is  to  be 
charged  with  the  rental  value  of  the  property, 
although  he  received  no  rent.  Salt  Springs 
Nat.  Bank  v.  Fancher,  92  Hun  (N.  Y.)  327. 
But  it  has  been  held  that  when  the  fraud  is 
merely  constructive,  and  the  grantee  takes 
possession  in  good  faith,  he  is  merely  charge- 
able with  the  amount  of  rents  and  profits  actu- 
ally received.  McGahan  v.  Crawford,  47  S. 
Car.  566. 

2.  Liability  Dates  from  Possession.  —  Alexan- 
der Todd,  1  Bond  (U.  S.)  175;  Bean  v. 
Smith,  2  Mason  (U.  S.)  252;  Jones  v.  McCleod, 
61  Ga.  602;  Loos  v.  Wilkinson,  no  N.  Y.  195; 
Parr  v.  Saunders,  (Va.  18S0)  1-1  S.  E.  Rep.  979. 

3.  Liability  Bates  from  Demand.  —  Backhouse 
t.  lett,  1  Brock.  (I'.  S.)  500;  Pharis  v.  Leach- 
man  20  Ala.  662;  Kitcheil  v.  Jackson,  71 
Ala.  556. 
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Insurance.  —  Money  due  on  a  policy  of  insurance  procured  by  the  grantee 
on  buildings  situated  on  the  property,  title  to  which  has  been  conveyed  t» 
him  in  fraud  of  the  grantor's  creditors,  is  not  to  be  deemed  proceeds  of  the 
property  and  cannot  be  subjected  by  the  grantor's  creditors  to  the  payment 
of  his  debts.1  A  policy  of  insurance  against  fire  is  not  an  incident  to  the 
property  insured,  but  is  a  mere  special  agreement  with  the  insured,  indemnify- 
ing him  against  such  loss  or  damage  from  fire  as  he  may  sustain  thereby.  If 
creditors  have  a  lien  by  mortgage,  judgment,  or  execution,  they  can  insure 
their  own  interests,  but  they  can  have  no  right  to  attach  insurance  money  due 
to  any  one  but  their  own  debtor.3 

dd.  Interest.  —  A  grantee  of  personal  property  sold  and  received  for  the 
purpose  of  hindering  and  delaying  creditors  is  chargeable  with  interest  on  the 
value  thereof  from  the  time  of  the  conversion  of  the  same  to  his  own  use.3 
Where  a  person  with  intent  to  defraud  his  creditors  gives  money  to  another, 
the  donee  is  chargeable  with  interest  on  the  money  from  the  time  suit  was 
instituted  for  its  recovery.4 

ee.  Executor  de  Son  Tort. —  If  the  vendee  or  donee  of  personal  property 
retains  or  takes  possession  of  it  after  the  death  of  the  vendor  or  donor,  a 
decree  may  be  rendered  against  the  former  holding  him  liable  to  the  cred- 


Liability  Dates  from  Bankruptcy.  —  Where  the 
grantor  of  a  deed  made  to  defeat  creditors 
afterwards  becomes  a  bankrupt,  the  grantee  is 
accountable  for  the  rents  and  profits  subse- 
quent to  ihe  act  of  bankruptcy,  or  from  the 
time  the  right  of  creditors  to  call  him  to  ac- 
count accrued,  and  not  before.  Sands  v. 
Codwise,  4  Johns.  (N.  Y.)  536,  4  Am.  Dec. 
305. 

In  Kipt  v.  Hanna,  2  Bland  (Md.)  26,  it  was 
held  that  the  plaintiffs  were  entitled  to  the 
rents  and  profits  from  the  property  fraudu- 
lently conveyed,  from  the  time  the  grantor  ap- 
plied for  the  benefit  of  the  insolvent  laws,  at 
which  time  all  his  property  vested  in  the  plain- 
tiffs and  ought  to  have  been  surrendered  and 
delivered  up  lo  them  accordingly  as  trustees 
for  the  benefit  of  his  creditors. 

Liability  of  Trustee  in  Insolvency.  —  In  Col- 
lumb  v.  Reed,  24  N.  Y.  505,  it  was  held  that  a 
trustee  in  an  assignment  of  lands  which  is  de- 
clared fraudulent  at  the  suit  of  a  creditor,  is 
not  bound  to  account  for  the  rents  received 
and  in  good  faith  applied  according  to  the 
terms  of  the  trust,  before  the  commencing  of 
the  suit  or  the  attaching  of  any  specific  lien 
upon  the  lands. 

Liability  to  Purchaser  under  Execution.  —  In 
Ringgold  v.  Waggoner.  14  Ark.  69,  in  an  ac- 
tion by  a  purchaser  of  land  at  a  sale  under 
execution  against  the  vendees  of  the  same 
property  under  a  conveyance  which  was  held 
10  be  fraudulent  as  to  the  complainants,  the 
defendants  were  ordered  to  pay  to  the  com- 
plainants the  value  of  the  rents  and  profits  of 
the  land  from  the  time  it  was  shown  to  be  in 
their  possession,  at  any  time  after  the  com- 
plainants' purchase  of  the  same  under  execu- 
tion. 

Liability  to  Creditors  at  Large.  —  In  Robinson 
■j.  Stewart,  10  N.  Y.  189,  it  was  held  that  the 
grantee  of  lands  by  a  fraudulent  conveyance, 
upon  the  sale  of  such  lands  in  a  creditor's  suit 
is  not  accountable  to  the  creditors  at  large  for 
the  rents  and  profits  prior  to  the  time  when  a 
receiver  was  appointed.  This  case  is  distin- 
guished by  the  fact  that  the  creditors  did  not 
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have  judgment  against  the  debtor,  the  fraudu- 
lent grantor,  but  were  mete  creditors  at  large. 

Where  a  Conveyance  of  Eeal  Estate  Was  Made 
to  the  Use  of  the  Grantor's  Children  and  contin- 
gently to  the  use  of  his  wife,  it  was  held  upon 
a  bill  filed  by  a  creditor  after  the  grantor's 
death,  against  the  grantees,  to  have  the  con vey- 
ance  declared  fraudulent  and  void,  that  (be 
grantees  were  not  accountable  for  rents  and 
profits  prior  to  the  decree.  Blow  v.  Maynard, 
2  Leigh  (Va.)  29. 

Profits  from  Business. —  If  a  husband  gives 
money  to  his  wife  and  she  uses  the  money 
in  making  a  part  payment  upon  hotel  prop- 
erty, the  husband's  creditors  cannot  hold  her 
liable  for  profits  realized  in  conducting  the 
hotel.    Karstorp's  Estate,  158  Pa.  St.  30. 

Damages.  —  A  transferee  of  property  may  be 
charged  with  damages  to  it  while  in  his  pos- 
session.   Thompson  v.  Johnson,  55  Minn.  515. 

1.  Insurance  Money.  —  Forrester  v.  Gill,  11 
Colo.  App.  410;  Bernheim  v.  Beer,  56  Miss. 
149. 

2.  Lerow  v.  Wilmarth,  9  Allen  (Mass.)  382; 
Nippes's  Appeal,  75  Pa.  St.  472,  citing  Carpen- 
ter v.  Providence  Washington  Ins.  Co.,  16 
Pet.  (IJ.  S.)  495- 

3.  Liability  for  Interest.  —  Wilson  v.  Horr,  15 
Iowa  489. 

A  purchaser  of  goods  at  a  sale  made  under 
such  circumstances  as  to  render  the  transaction 
fraudulent  in  law  as  to  the  creditors  of  the 
vendor,  is  to  be  charged  interest  on  their  value 
at  the  legal  rate  from  the  time  of  the  sale  to 
the  time  when  the  fraudulent  purchaser  had 
paid  some  of  the  debts  of  his  vendor  accord- 
ing to  an  understanding  between  them  at  the 
time  of  the  sale  and  upon  any  balance  remain- 
ing in  the  purchaser's  hands  until  the  final 
decree.    Steere  v.  Hoagland,  50  111.  377. 

4.  Smith  v.  Blair,  133  Ind.  367. 

Interest  upon  Estimated  Hires  and  Profits  of 
Slaves  should  be  allowed  only  from  the  date  of 
the  decree,  and  it  is  error  to  allow  interest 
from  the  date  of  the  report  ascertaining  the 
amount  of  such  hires  and  profits.  Shields  v. 
Anderson,  3  Leigh  (Va.)  729. 
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itors  of  the  latter  as  an  executor  de  son  tort.1 

(f)  Costs.  —  The  taxing  of  costs  in  suits  upon  creditors'  bills  is  largely  within 
the  discretion  of  the  court.  When  a  conveyance  is  set  aside  for  merely 
constructive  fraud,  or  as  inequitable,  the  court  may  in  its  discretion  order  each 
party  to  pay  his  own  costs,*  or  order  the  costs  of  both  parties  to  be  paid  out 
of  the  fund.3 

Counsel  Fees.  —  When  a  creditor's  bill  to  set  aside  a  fraudulent  conveyance  is 
brought  by  a  complainant  on  behalf  of  himself  and  all  the  other  creditors  of 
the  grantor,  and  the  prayer  of  the  bill  is  granted,  the  fee  of  the  complainant's 
solicitor  may  be  allowed  out  of  the  fund.4 

(g)  Allowances  and  Credits — aa.  Consideration  Paid  or  Debt  Actually  Due  —  (ad)  When 
Fraud  Is  Actual  and  Certain  —  Consideration  Paid.  —  It  is  the  general  rule  that  when  a 
deed  is  set  aside  on  the  ground  of  actual  fraud,  it  is  wholly  void  and  cannot 
stand  as  security  or  indemnity  for  the  consideration  paid ;  or  if  the  grantee  is 
chargeable  as  a  trustee  for  the  value  of  the  property  conveyed,  he  cannot  be 
allowed  to  set  up  his  payments  as  an  offset  to  reduce  the  amount  of  the 
recovery;*  and  the  rule  is  the  same  whether  the  consideration  is  paid  at  the 


1.  Executor  de  Son  Tort  —  England.  —  Ed- 
wards v.  Harben,  2  T.  R.  587. 

Alabama.  —  Densler  v.  Edwards,  5  Ala.  31; 
Means  v.  Hicks,  65  Ala.  241. 

Georgia.  —  Clayton  v.  Tucker,  20  Ga.  452; 
Howland  v.  Dews,  R.  M.  Charlt.  (Ga.)  383. 

Kentucky. — Warren  v.  Hall,  6  Dana  (Ky.)4so. 

Maryland.  —  Dorsey  v.  Smithson,  6  Har.  & 
J.  (Md.)  61. 

Maine.  —  Allen  v.  Kimball,  15  Me.  116. 

Missouri.  —  Foster  v.  Wallace,  2  Mo.  231. 

New  York.  —  Osborne  v.  Moss,  7  Johns.  (N. 
Y.)  161,  5  Am.  Dec.  252. 

North  Carolina.  —  Sturdivant  v.  Davis,  9 
Ired.  L.  (31  N.  Car.)  365. 

Compare  King  v.  Lyman,  1  Root  (Conn.)  104. 

Liability  Extends  Beyond  Jurisdiction  in  Which 
It  Accrues.  —  Where  a  person  takes  possession 
of  the  property  of  a  decedent  in  one  state, 
under  circumstances  which  would  there  ren- 
der him  liable  as  an  executor  de  son  tort,  and 
removes  it,  or  sells  it  and  removes  without 
accounting  for  the  money,  he  may  be  sued  in 
that  character  wherever  he  is  found,  even  in 
another  jurisdiction.  Densler  v.  Edwards,  5 
Ala.  31. 

When  Grantee  Sells  the  Property. —  In  Morrill 
v.  Morrill,  13  Me.  415,  where  a  father  made  a 
voluntary  conveyance  of  real  and  personal 
property  to  his  son,  and  the  son  during  the  life- 
time of  the  father  sold  and  disposed  of  all  the 
personal  property  so  conveyed  to  him,  it  was 
held  that  an  action  could  not  be  sustained 
against  him  as  executor  in  his  own  wrong. 
Weston,  C.  J.,  delivering  the  opinion  of  the 
couri,  said:  "  The  doctrine  has  never  been 
carried  so  far  as  to  unravel  transactions  in 
regard  to  property  of  this  description  which 
had  been  lawfully  sold  and  disposed  of  before 
the  decease  of  the  supposed  testator.  The 
creditors  should  have  looked  up  the  property 
at  an  earlier  period." 

2.  Costs. —  White  v.  Sansom,  3  Atk.  410; 
Houghton  v.  Tate,  3  Y.  &  J.  486;  Townsend 
v.  Westacott,  4  Beav.  58;  In  re  Magawley,  5 
De  G.  &  Sm.  1;  ;  Kent  v.  Riley,  L.  R.  14  Eq. 
191;  Wakefield  v.  Gibbon, 1  Giff.  401;  Hale  v. 
Saloon  Omnibus  Co.,  4  Drew.  492;  Pomeroy 
v.  Manin,  2  Paine  (U.  S.)  476;  McArthur  v. 
Hoysradt,  n  Paige  (N.  Y.)  495;  Cunningham 


v.  Freeborn,  11  Wend.  (N.  Y.)  241;  Stern  v. 
Fisher,  32  Barb.  (N.  Y.)  198;  Cox  v.  Piatt,  32 
Barb.  (N.  Y.  )i26;  Murray  v.  Ballou,  I  Johns. 
Ch.  (N.  Y.)  566;  Webb  v.  Daggett,  2  Barb. 
(N.  Y.)  9;  Niolon  v.  Douglas,  2  Hill  Eq.  (S. 
Car.)  443,  30  Am.  Dec.  368;  Jacks  v.  Tunno,  3 
Desaus.  (S.  Car.)  1. 

A  Purchaser  of  Land  Chargeable  with  Con- 
structive Notice  only,  by  means  of  a  lis 
pendens,  is  not  to  be  charged  with  costs,  there 
being  no  actual  fraud,  though  the  purchase  is 
set  aside  on  the  ground  of  the  implied  fraud. 
Murray  v.  Ballou,  1  Johns.  Ch.  (N.  Y.)  566. 

3.  Erickson  v.  Quinn,  47  N.  Y.  410;  Grover 
v.  Wakeman,  ri  Wend.  (N.  Y.)  187,  25  Am. 
Dec.  624;  Saunders  v.  Turbeville,  2  Humph. 
(Tenn.)  272. 

4.  Goldsmith  v.  Russell,  5  De  G.  M.  &  G. 
547- 

5.  Fraudulent  Grantee  Cannot  Claim  Credit  for 
Consideration  Paid  —  United  States.  —  Bean  v. 
Smith,  2  Mason  (U.  S.)  252. 

California.  —  Swinford  v.  Rogers,  23  Cal.  233. 
Connecticut.  —  Pettibone  v.  Stevens,  15  Conn. 
19,  38  Am.  Dec.  57. 

Illinois.  —  Beidler  v.  Crane,  135  111.  92,  25 
Am.  St.  Rep.  349. 

Iowa.  — Chapman  v.  Ransom,  44  Iowa  377. 
Maryland.  —  Strike  v.  McDonald,  i  Har.  & 
G.  (Md.)  191;  Albert  v.  Winn,  7  Gill  (Md.)447. 

Minnesota.  —  Thompson  v.  Johnson,  55 
Minn.  515. 

Mississippi.  —  Stovall  v.  Farmers,  etc., 
Bank,  8  Smed.  &  M.  (Miss.)  305,  47  Am.  Dec. 
S5;  Burke  v.  Murphy,  27  Miss.  167. 

Missouri.  —  Allen  v.  Berry,  50  Me.  90;  Mc- 
Nichols  v.  Richter,  13  Mo.  App.  515;  Hanna 
v.  Finley,  33  Mo.  App.  645. 

New  Jersey. — Mead  v.  Combs,  19  N.  J.  Eq. 
112. 

New  York.  —  Boyd  v.  Dunlap,  I  Johns.  Ch. 
(N.  Y.)  478;  Sands  v.  Cod  wise,  4  Johns.  (N.  Y.) 
536,  4  Am.  Dec.  305;  Dewey  v.  Moyer,  72  N. 
Y.  70;  Billings  v.  Russell,  101  N.  Y.  226;  Bald- 
win v.  Short,  125  N.  Y.  553;  Fullerton  v. 
Viall,  (Ct.  App.)  42  How.  Pr.  (N.  Y.)  294; 
Woods  v.  Van  Brunt,  6  N.  Y.  App.  Div.  220. 

Tennessee.  —  Brown  v.  Morristown  Co-opera- 
tive Stove  Co.,  (Tenn.  Ch.  1897)  42  S.  W.  Rep. 
161. 
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time  of  the  conveyance  or  by  subsequent  instalments.1  The  loss  of  the  amount 
paid  by  the  fraudulent  grantee  is  the  penalty  which  the  law  inflicts  for  the 
fraudulent  transaction.  To  refund  to  the  grantee  the  amount  he  has  paid 
would  be  to  remove  all  danger  of  loss,  and  destroy  the  salutary  restraint  which 
the  law  has  built  up  against  such  transactions.2 

Bemoving  incumbrances.  —  If  a  part  of  the  consideration  for  the  fraudulent  con- 
veyance is  the  payment  of  a  prior  incumbrance  upon  the  property,  the  pur- 
chaser is  not  entitled  to  be  reimbursed  the  amount  so  paid.3 

Debt  Actually  Due.  —  Though  the  grantee  may  be  a  bona  fide  creditor  of  the 
grantor,  if  there  be  fraud  in  the  conveyance  and  it  is  set  aside  for  that  cause 
the  grantee  cannot  be  allowed  to  retain  the  property  as  security  for  the  debt.'* 

When  Grantee  Has  a  Mortgage  on  the  Property.  —  But  if  a  note  secured  by  a  valid 
pre-existing  mortgage  is  given  up  to  the  mortgagor  upon  the  execution  by 
him  to  the  mortgagee  of  a  fraudulent  conveyance  of  the  premises  and  the 
amount  thereof  included  in  the  debt  intended  to  be  secured  by  the  fraudulent 
conveyance,  the  original  mortgage  is  not  thereby  extinguished  or  discharged, 
and  if  the  fraudulent  conveyance  is  avoided  by  the  creditors  of  the  mortgagor 
the  mortgagee  is  remitted  to  his  previously  existing  rights  under  the  mortgage.5 

(66)  When  Fraud  Is  Merely  Constructive  or  Proof  Inconclusive  —  When  Fraud  Is  Merely  Con- 
structive. —  When  the  fact  of  fraud  is  established  in  a  suit  at  law,  the  buyer  loses 
the  property  without  reference  to  the  amount  or  application  of  what  he  has 
paid,  and  can  have  no  relief  either  at  law  or  in  equity.  But  when  the  proceed- 
ing is  in  chancery,  the  jurisdiction  exercised  is  more  flexible  and  tolerant.  If 
it  appears  that  the  grantee  has  been  guilty  of  no  actual  fraud,  but  the  circum- 
stances render  it  inequitable,  equity,  while  it  will  set  aside  the  conveyance, 
will  protect  the  grantee  to  the  extent  of  his  payment.6 


Virginia.  —  Hazlewood  v.  Farrer,  94  Va. 
703. 

Wisconsin.  —  Ferguson  v.  Hillman,  55  Wis. 
181;  Bank  of  Commerce  v.  Fowler,  93  Wis.  241. 

When  a  Creditor  of  an  Insolvent  Debtor  Secures 
tn  Unlawful  Preference  by  the  transfer  of  prop- 
erty, ihe  transfer  will,  at  the  suit  of  the  as- 
signee in  insolvency,  be  wholly  void.  It  will 
»ot  be  partly  valid  because  the  creditor,  to 
secure  the  preference,  paid  in  money  part 
of  the  agreed  price  of  the  property.  Thomp- 
son v.  Johnson,  55  Minn.  515. 

1.  Fullerton  v.  Viall,  (Ct.  App.)  42  How.  Pr. 
(N.  Y.)  294;  Head  v.  Harding,  62  111.  App. 
302. 

2.  Seivers  v.  Dickover,  101  Ind.  495;  Stovall 
v.  Farmers,  etc.,  Bank,  8  Smed.  &  M.  (Miss.) 
305,  47  Am.  Dec.  85. 

3.  Discharge  of  Incumbrances.  —  Tickner  v. 
Wiswall,  9  Ala.  305;  Wiley  v.  Knight,  27  Ala. 
336;  Seivers  v.  Dickover,  ioi  Ind.  495;  Liddle 
v.  Allen,  go  Iowa  738;  McLean  z:  Letchford, 
60  Miss.  169;  Boland  v.  Ross,  120  Mo.  208; 
Daisy  Roller  Mills  v.  Ward,  6  N.  Dak.  317. 

4.  Fraudulent  Conveyance  No  Security  for  Debt 
Actually  Due.  —  Salomon  v.  Moral,  (C.  PI.  Gen. 
T.)  53  How.  Pr.  (N.  Y.)  342;  McKee  v.  Gilchrist, 
3  Watts  (Pa.)  230;  Miller  v.  Tollison,  Harp. 
Eq.  (S.  Car.)  145,  14  Am.  Dec.  712;  Livesay 
v.  Beard,  22  W.  Va.  585;  Sommermeyer  v. 
Schwartz,  89  Wis.  66.  See  also  Hubbard  v. 
Allen,  59  Ala.  283;  Hall  v.  Harrington,  7  Colo. 
App.  474. 

5.  When  Grantee  Has  a  Mortgage  on  the  Prop- 
erty. —  Ladd  v.  Wiggin,  35  N.  H.  421,  69  Am. 
Dec.  551.    See  also  Irish  v.  Clayes,  10  Vt.  81. 

Vendor's  Lien.  —  A  deed  of  conveyance  was 
made  directly  from  a  husband  to  his  wife  for 


a  tract  of  land,  and  as  part  of  the  considera- 
tion she  agreed  to  pay  B.  three  hundred  dol- 
lars and  H.  one  hundred  dollars  with  interest 
on  said  amounts,  which  the  husband  owed  to 
B.  and  H.,  and  to  secure  which  amounts  a 
vendor's  lien  was  reserved.  It  was  held  that 
although  this  deed  might  be  set  aside  as  to 
general  creditors  as  fraudulent,  the  liens 
thus  reserved  must  be  respected  as  liens  on 
the  equitable  title  conveyed  as  of  the  date  of 
the  recordation  of  said  deed,  if  said  claims 
were  valid  in  other  respects.  Farmer's  Bank 
v.  Corder,  32  W.  Va.  232. 

6.  When  Fraud  Is  Merely  Constructive  —  United 
States.  —  Clements  v.  Moore.  6  Wall.  (U.S.) 
299. 

Connecticut. — Weeden  v.  Hawes,  10  Conn. 


50. 

Illinois.  —  Lobstein  v.  Lehn,  20  111.  App. 
254;  Phelps  v.  Curts,  80  111.  109. 

Iowa.  —  Fuller  v.  Griffith,  91  Iowa  632; 
Harris  v.  Brink.  100  Iowa  366. 

Kentucky.  —  Wood  v.  Goff,  7  Bush  (Ky.)  50; 
Smiser  v.  Stevens-Walford  Co.,  (Ky.  1898)  45 
S.  W.  Rep.  357;  Falkenburg  v.  Johnson,  (Ky. 
1898)  44  S.  W.  Rep.  80. 
Minnesota.  —  Leqve  v.  Stoppel,  64  Minn.  74. 
Missouri. — Columbia  Sav.  Bank  v.  Winn, 
132  Mo.  80. 

New  Jersey.  —  Richey  v.  Carpenter,  (N.  J. 
1895)33  Atl.  Rep.  472;  Merchants'  Bldg.,  etc., 
Assoc.  v.  Barber,  (N.  J.  1894)  30  Atl.  Rep.  865; 
Costello  v.  Prospect  Brewing  Co.,  52  N.  J.  Eq. 
557- 

New  York.  —  Lore  1.  Dierkes,  51  N.  Y. 
Super.  Ct.  144. 

Ohio.  —  Jamison  v.  McNally,  21  Ohio  St. 
295. 
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When  Proof  Is  Inconclusive.  —  So  where  the  proof  of  actual  fraud  is  inconclusive, 
as  where  the  consideration  is  merely  inadequate,1  or  the  grantee's  participa- 
tion in  the  grantor's  fraudulent  intent  is  not  fully  proved,2  equity  will  pursue 
this  middle  course;  for  "  nothing,"  says  Chancellor  Kent,  "  can  be  more 
equitable  than  this  mode  of  dealing  with  these  conveyances  of  such  indecisive 
and  dubious  aspect  that  they  cannot  either  be  entirely  suppressed  or  entirely 
supported  with  satisfaction  and  safety."  3 

6b.  Improvements  —  When  Fraud  Is  Actual.  —  If  a  person  receives  a  conveyance 
of  property  with  actual  intent  to  defraud  the  creditors  of  the  grantor,  he  can- 
not, when  the  conveyance  is  set  aside,  claim  any  credit  for  sums  expended 
upon  the  property  in  improvements.4 

When  Fraud  Is  Constructive.  —  When,  however,  the  fraud  is  merely  constructive, 
the  grantee  may  claim  credit  for  such  improvements  as  have  been  made  in 


Rhode  Island.  —  Nichols  v.  Reynolds,  I  R.  I. 
30,  36  Am.  Dec.  238. 

South  Carolina.  —  M'Meekin  z..  Edmonds,  1 
Hill  Eq.  (S.  Car  )  288,  26  Am.  Dec.  203;  Parker 
v.  Holmes,  2  Hill  Eq.  (S.  Car.)  95. 

Tennessee.  —  Alley  v.  Connell,  3  Head 
(Tenn.)  578. 

Virginia.  —  Flynn  v.  Jackson,  93  Va.  341. 

Washington.  —  Martin  v.  Matthews,  10 
Wash.  176. 

The  Principle  Is  Recognized  in  Equity  that 
When  a  Conveyance  Is  Set  Aside  as  Only  Construc- 
tively Fraudulent,  it  is  upheld  in  favor  of  one 
not  guilty  of  any  actual  fraud,  to  the  extent  of 
the  actual  consideration,  and  is  vacated  only 
as  to  the  excess.  In  the  application  of  this 
principle  the  grantee  may  be  decreed  to  be,  as 
to  such  excess,  a  trustee  for  creditors.  Jami- 
son v.  McNally,  21  Ohio  St.  295. 

A  mortgage  deed  executed  with  a  fraudulent 
intent  is  totally  void,  and  would  not  be  re- 
garded in  equity  as  a  valid  security  for  any 
purpose.  But  a  mortgage  deed  obtained 
under  inequitable  circumstances,  but  not  with 
a  fraudulent  intent,  may  be  set  aside  in  part, 
and  allowed  to  stand  as  a  security  for  what  is 
equitably  due.  Weeden  v.  Havves,  10  Conn. 
50. 

1.  When   the  Consideration  Is  Inadequate  — 

United  States.  —  Bales  v.  McConnell,  31  Fed. 
Rep.  588;  Clements  v.  Moore,  6  Wall.  (U.  S.) 

299. 

Connecticut. — Sanford  v.  Wheeler,  13  Conn. 
165,  33  Am.  Dec.  389. 

Florida.  —  Loring  v.  Dunning,  16  Fla.  rig. 

Illinois.  —  Byrns  v.  Shaw,  45  111.  App.  2S1. 

Iowa. — Strong  v.  Lawrence,  58  Iowa  55; 
Stamy  v.  Laning,  58  Iowa  662;  Lyon  v.  Had- 
dock, 59  Iowa  682. 

Kentucky.  —  Short  v.  Tinsley,  1  Met.  (Ky.) 
397,  71  Am.  Dec.  482;  Scrivenor  v.  Scrivenor, 
7  B.  Mon.  (Ky.)  374. 

Maryland.  —  Bullett  v.  Worthing  ton,  3  Md. 
Ch.  99;  Worthington  v  Bullitt,  6  Md.  172; 
Hull  v.  Deering,  80  Md.  424. 

Massachusetts. — Thomas  v.  Beals,  154 
Mass.  51. 

Michigan.  —  Herschfeldt  v.  George,  6  Mich. 
456. 

Missouri.  — Wells  v.  Thomas,  10  Mo.  237. 

New  Jersey.  —  Demarest  v.  Terhune,  18  N. 
J.  Eq.  532;  Withrow  v.  Warner,  56  N.  J.  Eq. 
795. 

New  York.  —  Boyd  v.  Dunlap,  1  Johns.  Ch. 


(N.  Y.)  478;  Van  Wyck  v.  Baker,  16  Hun  (N- 
Y.)  168. 

Ohio.  —  Oliver  v.  Moore.  26  Ohio  St.  298. 

Pennsylvania. — Jaroslawski  v.  Simon,  3 
Brews.  (Pa.)  37. 

South  Carolina.  —  Brown  v.  M'Donald,  1 
Hill  Eq.  (S.  Car.)  297:  Anderson  v.  Fuller, 
McMull.  Eq.  (S.  Car.)  27.  36  Am.  Dec.  290. 

Tennessee.  —  Hartfield  -'.  Simmons,  12  Heisk. 
(Tenn.)  253;  Alley  v.  Connell,  3  Head  (Tenn.) 
578;  Neuffer  v.  Pardue,  3  Sneed  (Tenn.)  191. 

Virginia.  —  Sutherlin  v.  March,  75  Va.  223. 

Wisconsin.  —  Appleton  First  Nat.  Bank  v. 
Bertschy,  52  Wis.  438. 

Canada. — Campbell  v.  Patterson,  21  Can. 
Sup.  Ct.  645. 

Where  an  Insolvent  Husband,  Who  in  Equity  Is 
Indebted  to  His  Wife,  adv  ances  money,  intended 
as  a  gift  to  her,  to  discharge  the  wife's  estate 
from  a  mortgage  debt,  the  wife,  not  being 
guilty  of  actual  fraud,  cannot,  at  the  suit  of 
other  creditors,  be  compelled  to  account  for 
the  money  so  advanced,  until  her  claim 
against  her  husband  is  first  satisfied.  Oliver 
v.  Monre,  26  Ohio  St.  298. 

2.  When  Grantee's  Participation  Is  Not  Satis- 
factorily Shown. —  Nichols  v.  Reynolds,  1  R.  I. 
30,  36  Am.  Dec.  238;  Anderson  v.  Fuller,  Mc- 
Mull. Eq.  (S.  Car.)  27,  36  Am.  Dec.  290.  See 
also  Brown  v.  M'Donald,  1  Hill  Eq.  (S.  Car.) 
297. 

In  several  English  cases,  even  where  the  de- 
fendant appeared  to  have  been  a  partaker  in 
the  fraud,  but  the  proof  was  noi  entirely  clear, 
the  court  in  setting  aside  the  conveyance  de- 
creed it  to  stand  as  a  security  for  the  money 
aciually  paid.  Heme  v.  Meeres,  1  Vern.  465; 
Addison  v.  Dawson,  2  Vern.  678;  Clarkson  v. 
Hanway,  2  P.  Wms.  203;  How  v.  Weldon,  2 
Ves.  si6. 

3.  Boyd  v.  Dunlap,  1  Johns.  Ch.  (N.  Y.)  47S. 

4.  Improvements  —  When  Fraud  Is  Actual.  — 
Musadee  Mahomed  Cazum  Sherazee  v.  Murza 
Ally  Mahomed  Shoostry,  6  Moo.  Indian  App. 
27,  8  Moo.  P.  C.  90;  Beckett  v.  Tyler,  3  Mac- 
Arthur  (D.  C.)  319;  Strike  v.  McDonald,  2 
Har.  &  G.  (Md.)  191;  Shand  v.  Hanley,  71  N. 
Y.  319.  Compare  How  v.  Camp,  Walk.  (Mich.) 
427. 

In  an  action  to  recover  land  conveyed  in 
fraud  of  creditors,  the  tenant,  with  notice  ot 
the  fraud,  is  not.  entitled  to  be  allowed  for 
improvements  under  Massachusetts  Rev.  Stat., 
c.  101,  unless  he  files  a  claim  therefor  befoie 
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<rood  faith  upon  the  property,  so  far  as  they  have  augmented  its  value,  and 
may  have  a  lien  upon  it  for  his  reimbursement.1 

cc.  Application  of  Proceeds  to  Grantor's  Debts.  —  A  fraudulent  grantee  will  be 
released  from  liabilities  as  trustee  if  upon  sale  of  the  property  to  a  third  per- 
son he  applies  the  proceeds  to  the  payment  of  the  grantor's  debts.* 

If  He  So  Applies  a  Portion  of  the  Price  he  can  be  held  as  trustee  only  in  respect  of 
the  remainder.3 

(2)  Distribution  of  Fund  Among  Creditors  —  (a)  Priorities  Between  Existing  Cred- 
itors —  aa.  Suits  by  Single  Creditors.  —  Where  suit  is  instituted  by  a  creditor  of 
a  living  debtor  to  set  aside  a  fraudulent  conveyance,  the  complaining  creditor 
obtains  an  equitable  lien  upon  the  fund  arising  from  the  property  fraudulently 
conveyed,  and  is  entitled  to  a  priority  of  payment  over  the  other  creditors  as 
the  reward  of  his  diligence.4 


verdict.  Livermore  v.  Boutelle,  11  Gray 
(Mass.)  217,  71  Am.  Dec.  708. 

1.  When  Fraud  Is  Constructive.  —  Potter  v. 
Grade,  58  Ala.  303,  29  Am,  Rep.  748;  Rucker 
v.  Abell,  8B.  Mori.  (Ky.)  566,  48  Am.  Dec.  406; 
Borden  v.  Doughty,  42  N.  J.  Eq.  314;  Skiles's 
Appeal,  no  Pa.  St.  248. 

2.  Application  of  Proceeds  of  Sale  —  United 
States.  —  Miami  Powder  Co.  v.  Hotchkiss,  29 
Fed.  Rep.  767;  Voorhees  v.  Blanton,  83  Fed. 
Rep.  23^. 

Illinois.  —  Waggoner  v.  Cooley,  17  111.  24s; 
Steere  v.  Hoagland,  50  111.  377;  Dil worth  v. 
Curts,  139  111.  508. 

Maryland.  —  Chatterton  v.  Mason,  86  Md. 
236. 

'Massachusetts.  —  Thomas  v.  Goodwin.  12 
Mass.  141 ;  Crowninshield  z\  Kitlridge,  7  Met. 
(Mass.)  520;  Smith  v.  Jennings,  15  Gray 
(Mass.)  69. 

Minnesota.  —  Arnold  v.  Hoschildt,  69  Minn. 
101. 

New  York.  —  Wakeman  v.  Grover,  4  Paige 
(N.  Y.)  23;  Ames  v.  Blunt,  5  Paige  (N.  Y.) 
13- 

South  Dakota.  —  Sprague  v.  Ryan,  (S.  Dak. 
1898)  75  N.  VV.  Rep.  390. 

See  also  Tickner  v.  Wiswall,  9  Ala.  305; 
Wiley  v.  Knight,  27  Ala.  336;  McLean  v. 
Letchford,  60  Miss.  169.  Compare  Daisy  Roller 
Mills  v.  Ward,  6  N.  Dak.  317. 

If  the  Assignees,  under  an  Assignment  Which  Is 
Fraudulent  in  Law,  pay  over  the  proceeds  of  the 
assigned  property  to  creditors  of  the  assignor, 
in  pursuance  thereof,  before  any  creditors  ob- 
tain a  general  or  specific  lien  on  the  assigned 
property,  the  other  creditors  cannot  compel 
the  assignees  to  account  to  them  for  such  pro- 
ceeds. Wakeman  v.  Grover,  4  Paige  (N.  Y.) 
23;  Ames  v.  Blunt,  5  Paige  (N.  Y.)  13. 

An  Assignment  of  Certain  Rents  to  Accrue  for 
One  Year,  in  consideration  of  the  assignee's 
agreement,  provided  the  rents  are  paid  to  him, 
to  pay  certain  sums  on  account  of  the  assignor, 
is  valid  against  the  assignor's  creditors  to  the 
extent  of  such  payments  by  the  assignee, 
although  the  payments  are  made  before  col- 
lecting the  rents.  Smith  v.  Jennings,  15  Gray 
:  Mass.)  69. 

3.  Stover  v.  Herrington,  7  Ala.  142,  41  Am. 
Dec.  86;  Parker  v.  Barker,  2  Met.  (Mass.)  423. 
See  also  Burnett  v.  Stanton,  2  Ala.  195;  Cum- 
mings  v.  McCullough.  5  Ala.  324. 

Application  of  Consideration  by  Grantor  to  Pay- 
ment of  His  Debts.  —  A  purchaser  of  a  stock  of 


goods  from  a  debtor  confessedly  insolvent, 
where  the  purchaser  knows  that  the  debtor's 
purpose  is  to  hinder  and  delay  a  particular 
creditor,  and  also  that  if  the  debtor  intended  a 
fraud  on  his  creditors  generally  the  purchase 
would  necessarily  be  giving  him  facilities  in ' 
that  direction,  is  not  responsible  in  equity  (the 
sale  being  an  open  one,  for  a  fair  price,  and 
followed  by  change  of  possession)  for  any  part 
of  the  consideration-money  which  the  debtor 
had  applied  to  paymentof  his  debts;  but  is  re- 
sponsible for  any  part  which  he  has  diverted 
from  such  payment.  Clements  v.  Moore,  6 
Wall.  (U.  S.)  299.  See  also  Mobile  Bank  v. 
Harris,  6  La.  Ann.  811. 

In  How  v.  Camp,  Walk.  (Mich.)  427,  it  was 
held  that  a  fraudulent  grantee  should  be 
allowed  credit  for  such  payments  made  before 
the  complainants  filed  their  bill  as  was  used 
by  the  grantor  to  pay  debts  due  him  at  the 
time  he  conveyed  the  property.  So  far  as 
such  payments  are  concerned,  the  conveyance 
did  not  operate  as  a  fraud  on  creditors  or  to 
the  prejudice  of  the  rights  acquired  by  the 
complainants  on  filing  their  bill,  and  should 
therefore  be  allowed  in  the  account. 

Strangers  Who  Have  Paid  Off  Valid  Incum- 
brances upon  the  property  fraudulently  con- 
veyed are  entitled  to  be  reimbursed;  and  if 
made  parties  defendant  to  the  bill  by  amend- 
ment, they  should  be  protected  by  the  decree 
which  orders  the  sale  of  the  land.  Swan  v. 
Smith,  57  Miss.  548.  See  also  Milholland  v. 
Tiffany,  64  Md.  455. 

4.  Priority  of  Payment  Secured  by  Diligence  — 
United  States. —  Chittenden  v.  Brewster,  2 
Wall.  (U.  S.)  191;  Burt  v.  Keyes,  1  Flipp.  (U. 
S.)  61;  McCalmont  v.  Lawrence,  1  Blatchf. 
(U.  S.)  232. 

Alabama.  — Crawford  v.  Kitksej',  55  Ala. 
282,  28  Am.  Rep.  704;  Dargan  v.  Waring,  ir. 
Ala.  988,  46  Am.  Dec.  234. 

Delaware.  —  Newell  v.  Morgan,  2  Harr. 
(Del.)  225. 

Illinois.  —  Ballentine  v.  Beall,  4  111.  203; 
Cole  v.  Marple,  98  111.  58,  38  Am.  Rep.  83. 

Indiana.  —  U.  S.  Bank  v.  Burke,  4  Blatchf. 
(Ind.)  141. 

Iowa.  —  Kisterson  v.  Tate,  94  Iowa  665. 

Kentucky  — Newdigate  v.  Jacobs,  9  Dana 
(Ky.)  17;  Moffat  v.  Ingham,  7  Dana  (Ky.)  495; 
Maiders  v.  Culver,  1  Duv.  (Ky.)  164;  Tilford 
v.  Burnham,  7  Dana  (Ky.)  109;  Fuqua  v. 
Farmer's  Nat.  Bank,  (Ky.  1896)  35  S.  W.  Rep. 
545- 


347 


Volume  XIY. 


How  Property  Conveyed 


FRAUDULENT  SALES 


May  Be  Reached. 


But  After  the  Decease  of  the  Grantor,  a 
priority  to  a  creditor  who  has  judgr 
All  creditors  without  judgment  in  the 
come  in  pari  passu.1 

Maine.  —  Hartshorn  v.  Eames,  31  Me.  93; 
Gordon  v.  Lowell,  21  Me.  251. 

Missouri.  —George  v.  Williamson,  26  Mo. 
190,  72  Am.  Dec.  203. 

New  York. — Spader  v.  Davis,  5  Johns.  Ch. 
(N.  Y.)  280;  Albany  City  Bank  v.  Schermer- 
horn,  Clarke  (N.  Y.)  297;  Jeffres  v.  Cochrane, 
47  Barb.  (N.  Y.)  557;  Clark  v.  Brockway,  1 
Abb.  App.  Dec.  (N.  Y.)  352;  Field  v.  Sands, 
8  Bosw.  (N.  Y.)  685;  M'Dermott  v.  Strong,  4 
Johns.  Ch.  (N.  Y.)  687;  Warden  v.  Browning, 
12  Hun  (N.  Y.)  497;  Metcalf  v.  Del  Valle,  64 
Hun  (N.  Y.)  245. 

North  Carolina.  —  Smith  v.  Summerfield,  108 
N.  Car.  284;  Hancock  v.  Wooten,  107  N.  Car. 
9;  Monroe  v.  Lewald,  107  N.  Car.  655. 

Ohio.  —  Douglass  v.  Huston,  6  Ohio  156; 
Muskingum  Bank  v.  Carpenter,  7  Ohio  (pt.  i) 
21,  28  Am.  Dec.  616;  Miers  v.  Zanesville,  etc., 
Turnpike  Co.,  13  Ohio  198. 

Tennessee.  —  Peacock  v.  Tompkins,  Meigs 
(Tenn.)  317;  Young  v.  Gillespie,  12  Heisk. 
(Tenn.)  239;  Brooks  v.  Gibson,  7  Lea  (Tenn.) 
271;  Cowan  v.  Dunn.  1  Lea  (Tenn.)  68. 

West  Virginia.  —  Richardson  v.  Ralphsny- 
der,  40  W.  Va.  15.  But  see  contra,  under  a 
recent  statute,  Cumberland  First  Nat.  Bank 
v.  Parsons,  42  W.  Va.  137. 

Contra.  —  Levy  v.  Marx,  (Miss.  1895)  18  So. 
Rep.  575;  Curlee  v.  Rembert,  37  S.  Car.)  214. 

Priority  Arises  from  Institution  of  Suit.  —  The 
return  of  an  execution  unsatisfied  gives  the 
judgment  creditor  no  specific  lien  on  property 
not  subject  to  execution,  and  he  can  obtain  a 
lien  only  by  the  aid  of  a  court  of  equity. 
When  he  has  pursued  the  property  of  the 
debtor  into  that  court,  he  is  entitled  to  a 
preference  as  the  reward  of  his  vigilance. 
Ballentine  v.  Beall,  4  111.  203;  Cole  v.  Marple, 
98  111.  58,  38  Am.  Rep.  83. 

A  judgment  creditor  does  not  obtain  a 
specific  lien  upon  the  equitable  estate  of  the 
debtor  by  the  return  of  an  execution  unsatis- 
fied, but  by  the  commencement  of  a  suit  in 
equity  after  the  execution  has  been  so  re- 
turned. Edmeston  v.  Lyde,  1  Paige  (N.  Y.) 
637,  19  Am.  Dec.  454;  Beck  v.  Burdett,  1 
Paige  (N.  Y.)  305,  19  Am.  Dec.  436. 

The  Filing  of  a  Creditor's  Bill  Creates  a  Lien 
upon  the  Choses  in  Action  and  Equitable  Assets  of 
the  judgment  debtor,  but  not  upon  his  per- 
sonal property  tangible  by  execution.  Albany 
City  Bank  v.  Schermerhorn,  Clarke  (N.  Y.) 
297. 

Under  the  Kentucky  Act  of  1856,  "to  prevent 
fraudulent  assignments  in  trust  for  creditors 
and  other  fraudulent  conveyances,"  a  suit  by 
one  within  the  time  prescribed,  if  prosecuted 
to  a  successful  termination,  inures  to  the  ben- 
efit of  all  the  creditors  whether  they  sue  or 
not.    Roberts  v.  Phillips,  11  Bush  (Ky.)  11. 

Under  the  Statutes  of  Wisconsin  (Rev.  Stat., 
§§  2077,  2078)  which  provide  that  a  grant 
to  one  person  when  the  consideration  is  paid 
by  another,  shall  be  presumed  fraudulent 
against  the  creditors  of  the  latter,  and  if  the 
fraudulent  intent  be  not  disproved  "  a  trust 


court  of  equity  will  not  give  any  such 
nent  merely  against  the  administrator, 
lifetime  of  the  fraudulent  grantor  would 

shall  result  in  favor  cf  such  creditors,"  it  has 
been  held  that  the  attacking  creditor  does  not 
acquire  priority  of  payment,  but  that  all  cred- 
itors are  entitled  to  share  equally.  Miner  v. 
Lane,  87  Wis.  348. 

Priority  Between  Creditor  by  Attachment  and 
Subsequent  Creditor  by  Judgment.  —  A  creditor 
who  levies  an  attachment  upon  property  which 
has  been  fraudulently  conveyed,  acquires  a 
lien  which  takes  priority  over  a  decree  in 
chancery,  setting  aside  the  fraudulent  convey- 
ance and  subjecting  the  property  to  sale  for 
the  payment  of  a  judgment  recovered  by  an- 
other creditor  as  to  the  levy  of  attachment. 
McKinney  v.  Farmers'  Nat.  Bank,  104  111  180. 

Priorities  Between  Attacking  Creditor  and 
Secured  Creditors.  —  Where  a  deed  of  trust 
securing  several  creditors  includes  a  debt 
which  is  fictitious,  an  attacking  creditor  who 
succeeds  in  establishing  the  fraudulent  char- 
acter of  the  claim  does  not  succeed  to  the  place 
of  the  excluded  claimant,  so  as  to  take  priority 
over  another  creditor  in  the  same  deed. 
Woodson  v.  Carson,  135  Mo.  521. 

Equitable  Lien  Takes  Priority  over  Claim  of 
Creditors  Who  Subsequently  Assent  to  Assignment. 
—  Bradford  v.  Tappan,  11  Pick.  (Mass.)  76. 

Equitable  Lien  Takes  Priority  over  Title  of  Sub- 
sequent Purchaser.  —  Dargan  v.  Waring,  n  Ala. 
988,  46  Am.  Dec.  234;  Scott  v.  Coleman,  5  T. 
B.  Mon.  (Ky.)  73. 

Under  the  Code  of  Alabama,  §  3886,  a  simpie 
contract  creditor  acquires  a  lien  on  the  prop- 
erty which  he  seeks  to  reach  and  condemn 
from  the  service  of  process,  and  if  the  suit  is 
prosecuted  to  the  final  decree  without  laches, 
this  lien  will  prevail  against  a  purchaser  from 
either  the  debtor  or  his  grantee,  pending  the 
suit.    Evans  v.  Welch,  63  Ala.  250. 

Equitable  Lien  Takes  Priority  over  Mortgage 
Subsequently  Executed.  —  Scott  v.  M'Millen.  r 
Litt.  (Ky  )  302,  13  Am.  Dec.  239. 

1.  After    Decease    of    Grantor.  —  Birely 
Staley,  5  Gill  &  J.  (Md.)  432,  25  Am.  Dec.  303; 
Jackson  v.  McNabb,  39  Ark.  in;  Simons  v. 
Busby,  119  Ind.  13. 

Contra.  —  Houston  v.  Maddux,  73  111.  App. 
203. 

A  Bill  in  Chancery  Was  Brought  Against  Heirs 

to  set  aside  for  fraud  a  conveyance  of  land 
made  by  a  deceased  debtor  in  his  lifetime,  and 
for  a  sale  of  the  land  for  the  payment  of  deb's. 
The  decree  ordered  the  sale  of  the  land  and 
directed  the  sheriff  to  bring  so  much  of  the 
proceeds  as  would  pay  the  decree  in  the  case 
into  court,  and  to  pay  the  overplus  to  the  de- 
fendants. It  was  held  that  the  decree  for  the 
sale  was  correct,  but  that  the  entire  proceeds 
of  the  sale  in  such  case  should  be  paid  into 
court  to  be  distributed  among  creditors,  should 
there  be  such,  in  the  course  of  administration. 
McNaughtin  v.  Lamb,  2  Ind.  642,  citing  Un- 
known Heirs  v.  Kimball,  4  Ind.  546,  58  Am. 
Dec.  638;  Tyler  v.  Wilkerson,  20  Ind.  473; 
Wilson  v.  Davis,  37  Ind.  141 ;  Garner  v. 
Graves,  54  Ind.  188;  Allen  v.  Vestal,  60  Ind. 
245;  Carr  v.  Huette,  73  Ind.  378. 
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When  the  Lien  Accrues.  —  The  lien  dates  from  the  service  of  process  and  not 
from  the  time  of  the  filing  of  the  bill.  Thus  where  several  creditors  file 
separate  bills,  they  are  entitled  to  priority  of  payment  in  the  order  in  which 
service  of  process  is  had.1 

Priority  of  Judgments.  —  Whether  a  junior  judgment  creditor  can  by  his  dili- 
gence in  uncovering  property  which  has  been  fraudulently  disposed  of  by  the 
judgment  debtor,  obtain  a  priority  over  a  senior  judgment  creditor  who  has 
remained  passive,  is  a  disputed  question.  In  some  of  the  states  it  is  held  that 
where  the  law  has  created  a  lien,  equity  will  not  disturb  it,  and  the  judgments 
are  therefore  to  be  satisfied  according  to  their  seniority.8  But  in  other  states 
it  is  held  that  the  junior  judgment  creditor  by  his  diligence  acquires  the 
preference.3 

66.  Joint  Suit  by  Several  Creditors.  —  Where  several  judgment  creditors  by 
judgments  of  different  dates  unite  in  a  bill,  they  are  to  have  satisfaction  out 
of  the  fund  pursued,  if  land,  according  to  the  seniority  of  their  judgments;4 
if  personal  property,  according  to  their  respective  priorities  acquired  by  the 
delivery  of  their  several  fi.  fa. 's  to  the  sheriff.5 

cc.  Suit  o*j  Behalf  of  All  Creditors.  —  Where  a  suit  is  instituted  by  a  simple 
contract  creditor  on  behalf  of  himself  and  all  other  creditors  who  may  become 
parties  to  the  action,  there  should  be  a  pro  rata  distribution  of  the  fund 
among  all  the  creditors,  if  none  of  them  have  a  judgment  or  other  lien  at  law. 
The  complainant  who  first  files  the  bill  gains  no  preference  thereby  over  the 
other  creditors.6 


1.  When  lien  Accrues.  —  Field  v.  Sands,  8 
Bos  w.  (N.  Y.)  685 ;  Boynton  v.  Rawson,  Clarke 
(N.  Y.)  584;  Richardson  v.  Ralphsnyder,  40 
W.  Va.  15. 

2.  Priority  of  Judgments. —  Hubbs  v.  Ban- 
croit,  4  Ind.  388;  Wakeman  v.  Grover,  4  Paige 
^N.  Y.)  23;  Brown  v.  Chubb,  135  N.  Y.  174; 
?couton  v.  Bender,  (Supm.  Ct.  Gen.  T.)  3 
How.  Pr.  (N.  Y.)  185;  Cod  wise  v.  Gelston,  10 
Johns.  (N.  Y.)  507;  Gracey  v.  Davis,  3  Strobh. 
Eq.  (S.  Car.)  55,  51  Am.  Dec.  663;  Curlee  v. 
Rembert,  37  S.  Car.  214.  See  also  Eldridge  v. 
Post,  20  Fla.  579. 

Preference  over  Junior  Judgment.  —  A  judg- 
ment creditor  acquires  no  preference  by  the 
commencement  of  an  action  in  the  nature  of  a 
creditor's  bill  until  the  appointment  of  a  re- 
ceiver therein,  over  a  junior  judgment  as  to 
personal  property  which  is  the  subject  of  levy 
and  sale  on  execution.  Davenport  v.  Kelly, 
42  N.  Y.  193:  Storm  v.  Waddell,  2  Sandf.  Ch. 
(N.  Y.)  494;  Watson  v.  New  York  Cent.  R.  Co., 
^Buffalo  Super.  Ct.  Spec.  T.)  6  Abb.  Pr.  N.  S. 
(N.  Y.)9t. 

3.  Junior  Judgment  Creditor  Gains  Priority  by 
Vigilance.  —  When  a  creditor  has,  through  the 
instrumentality  of  a  court  of  equity,  sought 
out  and  discovered  the  property  of  his  debtor, 
which  he  had  before  been  unable  to  discover 
and  seize  upon  by  execution  at  law,  he  be- 
comes entitled  to  a  preference  over  other  cred- 
itors to  have  his  judgment  first  satisfied. 
Gordon  v.  Lowell,  21  Me.  257;  Rappleye  v.  In- 
ternational Bank,  93  111.  396;  Smith  v.  Lind, 
29  111.  30;  Atwater  v.  American  Exch.  Nat. 
Bank,  152  111.  605;  Lyon  v.  Robbins,  46  111. 
276. 

4.  Haleys  v.  Williams,  1  Leigh  (Va.)  140,  19 
Am.  Dec.  743. 

5.  Birely  v.  Staley,  5  Gill  &  J.  (Md.)  433,  25 
Am.  Dec.  303. 

6.  Suit  on  Behalf  of  All  Creditors.  —  Day  v. 


Washburn,  24  How.  (U.  S.)  352;  Robinson  v. 
Stewart,  10  N.  Y.  189;  Younger  v.  Massey, 
41  S.  Car.  50.  See  also  Wallace  v.  Treakle, 
27  Gratt.  (Va.)  479. 

Eight  of  Preferred  Creditor  to  Participate.  — 
Where  several  creditors  united  in  setting  aside 
a  fraudulent  assignment  and  in  the  action  ob- 
tained judgment  for  their  claims,  it  was  held 
that  a  preferred  creditor  who  did  not  partici- 
pate in  the  fraud,  but  who  failed  to  join  the 
plaintiffs  in  their  action,  and  united  with  the 
assignee  in  defense  of  the  fraudulent  assign- 
ment, and  who  had  never  obtained  a  judgment, 
should  not  share  pro  rata  with  the  plaintiffs 
but  that  he  should  be  postponed  to  them. 
This  would,  perhaps,  be  otherwise  in  the  case 
of  a  general  creditor's  bill  where  it  is  the  duty 
of  the  court  to  take  a  fund  or  estate  in  its  cus- 
tody and  distribute  it  according  to  the  re- 
spective interests  of  the  persons  entitled.  In 
such  a  case  it  may  be  that  a  creditor  who  had 
endeavored  to  defeat  the  purposes  of  the  action 
can  upon  proper  terms  be  allowed  to  prove  his 
claim  and  share  equally  with  the  others. 
Hancock  v.  Wooten,  107  N.  Car.  c.  Compare 
Brown  v.  Morristown  Co-opetative  Stove  Co., 
(Tenn.  Ch.  1897)  42  S.  W.  Rep.  161. 

Right  of  Creditor  Who  Does  Not  Join  in  the 
Suit.  —  Where  norice  is  given  of  the  pendency 
and  object  of  a  suit  to  set  aside  a  conveyance, 
claimed  to  have  been  made  to  defraud  credit- 
ors, or  to  declare  an  assignment  giving  prefer- 
ences a  trust  for  the  benefit  of  all  the  creditors 
of  the  assignor,  and  judgment  is  rendered 
against  the  defendant,  he  is  not  precluded  by 
such  notice  from  participating  as  a  creditor  (if 
one)  in  the  distribution  of  the  fund,  though 
other  creditors  came  in  and  complied  with  the 
provisions  of  the  statute  (Rev.  Stat.,  §  6344)  giv- 
ing to  such  creditors,  with  the  plaintiff,  a  pri- 
ority in  its  distribution.  Pendery  v.  Allen,  53 
Ohio  St.  251. 
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(b)  Eight  of  Fraudulent  Grantee  to  Participate.  —  If  a  creditor  is  guilty  of  actual 
fraud  in  procuring  a  conveyance  from  the  debtor,  the  claim  of  such  creditor 
will  in  the  distribution  of  the  assets  be  postponed  until  the  other  creditors  of 
the  grantor  are  satisfied.1  But  when  the  creditor  has  received  a  conveyance 
under  circumstances  which  do  not  involve  a  charge  of  fraudulent  intent  or 
moral  turpitude,  and  the  deed  is  set  aside  merely  as  being  contrary  to  some 
positive  statute,  the  grantee  will  be  permitted  to  share  pari  passu  with  the 
other  creditors.* 

(c)  Right  of  Subsequent  Creditors  to  Participate.  —  Where  a  fraudulent  conveyance 
is  set  aside  for  the  benefit  of  creditors  generally  and  the  subject  is  thrown 
into  assets,  subsequent  creditors  will  be  allowed  to  come  in  and  participate  in 
the  distribution.3 

(d)  Right  of  Grantor  to  Claim  Homestead  or  Exemption.  —  Whether  a  fraudulent 
grantor,  after  his  conveyance  has  been  set  aside,  can  claim  a  homestead  or 
exemption  out  of  the  property  fraudulently  conveyed,  will  be  found  discussed 
in  other  portions  of  this  work.1 

(e)  Right  of  Grantor's  Wife  to  Claim  Dower.  —  Whether  the  grantor's  wife  can 
claim  dower  in  land,  the  conveyance  of  which  has  been  set  aside,  is  also 
considered  elsewhere  under  an  appropriate  title.5 

(f)  Disposition  of  Surplus.  —  Since  a  fraudulent  conveyance  is  void  only  as 
against  creditors,  and  is  to  be  set  aside  only  so  far  as  is  necessary  to  satisfy 
their  demands,  it  follows  that  any  surplus  remaining  after  the  payment  of 
their  claims  is  to  be  paid  to  the  grantee.6 


1.  Fraudulent  Grantee  Cannot  Participate  When 
Fraud  Is  Actual.  —  Where  a  creditor  has  en- 
deavored to  obtain  a  fraudulent  preference 
over  the  other  creditors  of  an  insolvent  debtor, 
by  having  procured  a  conveyance  to  himself 
of  all  the  debtor's  property,  and  the  other 
creditors  have  obtained  a  decree  setting  it 
aside  as  null  and  void,  his  claims  should  be 
postponed  till  the  other  creditors  are  satisfied. 
White  v.  Graves,  7  J.  J.  Marsh.  (Ky.)  523. 

A  creditor  who  is  a  party  to  a  fraudulent 
mortgage  executed  by  his  debtor,  to  hinder 
and  delay  other  creditors,  is  not  entitled  to 
come  in  pari  passu  with  the  other  creditors  for 
a  distributive  share  out  of  the  property  which 
was  the  subject  of  the  fraud.  Wilson  v.  Horr, 
15  Iowa  489. 

2.  Grantee  May  Participate  When  Fraud  Is 
Merely  Constructive.  —  Lippincott  v.  Shaw  Car- 
riage Co.,  25  Fed.  Rep.  577;  Merchants'  Mut. 
Ins.  Co.  v.  Louisiana  State  Mut.  Ins.  Co.,  23 
La.  Ann.  800.  See  also  Bradley  v.  Buford, 
Sneed  (Ky.)  12,  2  Am.  Dec.  703. 

A  grantee  for  an  inadequate  consideration, 
who  has  paid  debts  of  the  grantor  in  part  con- 
sideration for  the  land,  is  entitled  to  stand  in 
the  place  of  the  creditors,  and  to  share  accord- 
ingly; he  may  also  share  as  a  creditor  in  his 
own  right.    Robinson  v.  Stewart,  10  N.  Y.  189. 

In  Johnston  v.  South  Western  R.  Bank,  3 
Strobh.  Eq.  (S.  Car.)  263,  the  transfer  and  de- 
livery of  assets  made  to  the  defendants  by  a 
bank,  to  secure  a  pre-existing  debt,  was  set 
aside  as  fraudulent,  but  it  was  adjudged  not 
to  be  a  forfeiture  of  their  debt.  They  are  only 
deprived  of  the  benefit  of  any  security  which 
they  acquired  by  the  transfer. 

3.  Subsequent  Creditors  May  Participate  in  Dis- 
tribution—  England. — In  re  Magawley,  5  De 
G.  &  Sm.  1;  Richardson  v.  Smallwood,  Jac. 
552. 

United  States.  —  Kehr  v.  Smith.  20  Wall.  (U. 
S.)  36;  Lynn  v.  Yeaton,  3  Cranch  (C.  C.)  182. 


Connecticut.  —  Bassett  v.  McKenna,  52  Conn. 

437- 

Iowa.  — O'Brien  v.  Stambach,  101  Iowa  40. 
Maryland.  —  Kipp     v.    Hanna,    2  Bland 

(Md.)  20. 

Massachusetts.  —  Norton  v.  Norton,  5  Cush. 
(Mass.)  530. 

Mississippi.  —  Trimble  v.  Turner,  13  Smed. 
&  M.  (Miss.)  34S,  53  Am.  Dec.  90. 

New  York.  —  Robinson  v.  Stewart,  10  N.  Y. 
189. 

North  Carolina.  —  O'Daniel  v.  Crawford,  4 
Dev.  L.  (15  N.  Car.)  197. 

Pennsylvania.  —  Ammon's  Appeal,  63  Pa. 
St.  2S9:  Thomson  v.  Dougherty,  12  S.  &  R. 

(Pa.)  448. 

South  Carolina.  —  Iley  v.  Niswanger,  I  Mc- 
Cord  Eq.  (S.  Car.)  518;  Ingram  v.  Phillips,  5 
Strobh.  L.  (S.  Car.)  200. 

If  a  Voluntary  Conveyance  Be  Void  as  to  prior 
creditors,  it  is  void  as  to  all  creditors:  for  by 
the  fraud  against  some  the  gift  is  void  as'to 
all.  When  a  person  is  indebted  having  made 
a  voluntary  deed  the  property  shall  still  be 
considered  a  part  of  his  estate.  .Ingram  v. 
Phillips,  5  Strobh.  L.  (S.  Car.)  200.  But  see 
Kirksey  v.  Snedecor,  60  Ala.  192;  Williams  v. 
Banks,  11  Md.  198. 

The  Proceeds  of  a  Sale  by  an  Administrator  of 
Real  Estate  Conveyed  by  His  Intestate  with  In- 
tent to  Defraud  Creditors  are  applicable  to  the 
payment  of  all  creditors  alike,  though  the  con- 
veyance was  void  at  the  time  only  as  against 
the  then  existing  creditor.  Norton  v.  Norton, 
5  Cush.  (Mass.)  524;  Lynn  v.  Yeaton,  3 
Cranch  (C.  C.)  182. 

4.  See  the  titles  Exemptions  (from  Execu- 
tion), vol.  12,  p.  222:  Homestead. 

5.  See  the  title  Dower,  vol.  10,  p.  214. 

6.  Disposition  of  Surplus.  —  Campbell  v.  Whit- 
son,  68  111.  240,  18  Am.  Rep.  553;  Burtch  v. 
Elliott.  3  Ind.  90:  Melltn  v.  Ames,  39  Iowa 
283;    Piper  i\  Johnston,  12  Minn.  6o;  Abbott 
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4.  By  Garnishment  and  Trustee  Process  —  ^.  STATEMENT  OF  THE  RULE. 
Whether  personal  property,  which  has  been  conveyed  in  fraud  of  creditors, 
may  be  reached  by  creditors  in  the  hands  of  the  fraudulent  vendee  by  garnish- 
ment, is  a  disputed  question. 

Rule  Denying  the  Right.  —  In  some  jurisdictions  it  is  held  that  the  rule  that 
the  plaintiff  in  garnishment  can  have  no  greater  right  to  recover  from  the 
garnishee  than  the  defendant  has,  defeats  the  right  of  recovery,  since  the  con- 
veyance is  valid  between  the  parties  and  the  vendor  could  maintain  no  action 
for  the  recovery  of  the  property. 

General  Rule. —  In  most  jurisdictions,  however,  fraudulent  conveyances  are 
considered  as  an  exception  to  the  rule,  and  it  is  held  that  the  garnishee  may 
be  charged  by  reason  of  his  possession  of  the  property  under  a  conveyance 
fraudulent  as  to  the  plaintiff.  In  some  jurisdictions  statutes  have  been  passed 
expressly  authorizing  the  subjection  by  garnishment  of  property  transferred 
in  fraud  of  creditors  to  the  payment  of  the  vendor's  debts.1 

b.  What  Property  May  Be  Reached  by  Garnishment  —  Real  Estate 
May  Not  Be.  —  Real  estate  cannot  be  subjected  to  the  payment  of  debts  by  the 
process  of  garnishment,  and  a  garnishee  cannot,  therefore,  be  charged  on 
account  of  a  fraudulent  conveyance  of  land  to  him.2 

Rents  and  Profits.  —  When,  however,  the  fraudulent  vendee  has  received 
rents  and  profits  from  the  land,  he  may  be  charged  as  garnishee  to  the  extent 
of  the  money  so  received.3 

Proceeds  of  Land.  —  So,  when  the  fraudulent  vendee  has  sold  the  land  fraudu- 
lently conveyed  to  him  and  received  payment  therefor,  the  proceeds  in  his 
hands  may  be  reached  by  garnishment.  If  the  creditor,  however,  adopts  this 
remedy,  he  can  only  claim  the  money  as  a  debt  and  will  thereafter  be  estopped 
to  dispute  the  validity  of  the  title  conveyed  by  the  garnishee  to  his  vendee.4 

5.  Personal  Action  Against  the  Fraudulent  Grantee  —  a.  Of  Assumpsit.  — 
A  creditor  of  one  who  has  made  fraudulent  conveyances  of  his  property  can- 
not recover  the  amount  of  his  debt  by  an  action  of  assumpsit  against  the 
fraudulent  grantee.5 

b.  Of  Trespass  on  the  Case.  —  Nor,  as  a  general  rule,  will  an  action  on 

v.  Tenuey,  18  N.  H.  109;  Wood  v.  Hunt,  38  he  was  chargeable   as   trustee.    Brewer  v. 

Barb.  (N\  Y.)  302;  Williams  v.  Avent,  5  Ired.  Pitkin,  11  Pick.  (Mass.)  298. 

Eq.  (40  N.  Car.)  47.  2.  See  the  title  Garnishment, /art. 

Where  an  Administrator  of  an  Insolvent  Estate  3.  Rents  and  Profits.  — ■  Russell  v.  Lewis,  15 

Brings  an  Action  against  a  donee  of  property  Mass.  127;   Bissell  v.  Strong,  9  Pick.  (Mass.) 

from  the  intestate  the  balance,  if  any,  of  the  562;  Pierson  v.  Weller,  3  Mass.  564. 

sum  recovered,  after  payment  of  the  debts,  4.  Estoppel  to  Deny  Validity  of  Sale. — Butler 

will  go,  upon  the  settlement  of  the  estate,  not  v.  O'Brien,  5  Ala.  316:  Sheppaid  v.  Buiord,  7 

to  the  heirs  but  to  the  donee.    Abbott  v.  Ten-  Ala.  91;  Price  v.  Masterson,  35  Ala.  493;  Sick- 

Bey,  18  N.  H.  109.  man  v.  Abernathv,  14  Colo.  174;  Adlum  v. 

1.  For  a  full  discussion  of  the  subject  and  Yard,  I  Ravvle  (Pa.)  163,  18  Am.  Dec.  608: 

citation  of  authority,  see  the  title  Garnish-  Sayers  v.  Kent,  (Pa.  T885)  1  Atl.  Rep.  443; 

Ment,  post.  Bishop  v.  Catlin,  28  Vt.  71;    Woodward  v. 

The  Assignee  of  a  Claim  May  Recover  by  Gar-  Wyman,  53  Vi.  645. 

iii3hment  the  full  amount  of  the  claim  without  5.  Remedy  Against  Fraudulent  Grantee.  —  As- 

regard  to  how  much  he  may  have  paid  for  it.  pinall  v.  Jones,  17  Mo.  209.    In  this  case  the 

Sutton  v.  Hasey,  58  Wis.  556.  creditor's  proper  remedy  is  said  to  be  to  levy 

A  debtor  assigned  goods  by  deed  poll,  in  upon  the  property  under  an  execution  or 
trust  to  pay  certaia  cred  tors  named,  in  full,  attachment  against  the  original  debtor, 
and  other  creditors  who  should  in  writing  ex-  An  action  on  the  case  for  the  fraud  of  the 
press  their  assent  to  the  assignment,  pro  rata,  defendant  in  purchasing  personal  property  of 
and  the  goods  were  forthwith  delivered  to  the  the  plaintiff's  debtor  and  aiding  the  debtor  to 
assignee;  but  before  the  assignee,  who  was  abscond,  in  order  to  prevent  the  plaintiff  from 
himself  a  creditor,  or  any  other  creditor,  had  enforcing  payment  of  his  debt  by  attaching 
in  writing  assented  to  the  assignment,  the  as-  the  property  or  arresting  the  body  of  the 
6ignee  was  summoned,  in  a  process  of  foreign  debtor,  cannot  be  sustained;  but  the  proper 
attachment,  as  the  trustee  of  the  assignor.  It  remedy  is  either  to  attach  specifically  the 
was  held  that  the  assignee  had  no  right  to  property  fraudulently  transferred  or  to  attach 
retain  the  goods  in  order  to  satisfy  his  own  it  in  the  defendant's  hands  by  the  trustee  pro- 
demand  or  that  of  any  other  creditor,  and  that  cess.    Lamb  v.  Stone,  11  Pick.  (Mass.)  527. 
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the  case  lie  in  favor  of  the  creditor  against  the  grantee,  charging  him  with  hav- 
ing confederated  and  conspired  with  the  debtor  to  prevent  the  plaintiff  from 
obtaining  payment  of  his  debt.1 

The  Reason  of  the  Bule  lies  in  the  fact  that  whether  the  plaintiff  has  suffered 
actual  injury  from  the  defendant's  conduct  is  not  capable  of  legal  proof.  It 
cannot  be  shown  that  the  property,  even  if  the  defendant  had  not  intermed- 
dled with  it,  might  not  have  been  attached  by  other  creditors,  or  have  been 
stolen  or  destroyed.2  Another  difficulty  would  be  encountered  in  the  inability 
of  the  jury  to  assess  the  damage  sustained  by  the  plaintiff.  He  ought  not  to 
be  given  the  full  amount  of  his  debt,  for  that  is  still  subsisting  and  may  yet 
be  collected;  nor  should  the  recovery  be  measured  by  the  value  of  the  prop- 
erty conveyed,  for  to  that  he  has  no  better  claim  than  other  creditors.3  The 
fact  of  injury  is  consequently  too  contingent  and  remote,  and  the  amount  of 
damage  too  uncertain,  to  be  capable  of  legal  estimation.  Moreover,  if  one 
creditor  might  recover  in  this  way,  why  not  all  the  other  creditors  of  the 
grantor?  with  the  result  that  the  liability  of  the  grantee  would  be  limited  only 
by  the  number  of  creditors  or  the  sum  total  of  their  claims.  The  recovery 
would  be  in  the  nature  of  a  penalty  against  the  grantee,  which  only  the 
sovereign  power  of  the  state  has  authority  to  impose.4 

Where,  However,  the  Creditor  Has  a  Lien  on  the  Property  fraudulently  conveyed,  no 
such  difficulties  present  themselves.    When  the  loss  of  the  debt  is  the  conse- 


1.  Action  of  Trespass  on  the  Case  Will  Not  Lie 

—  United  States,  —  Adler  v.  Fenton,  24  How. 
(U.  S.)  407. 

Connecticut.  —  Smith  v.  Blake,  I  Day  (Conn.) 
258;  Austin  v.  Barrows,  41  Conn.  287. 

Indiana.  — Green  v.  Kimble,  6  Blackf.  (Ind.) 

552. 

Maine.  —  Moody  v.  Burton,  27  Me.  427,  46 
Am.  Dec.  612. 

Massachusetts.  —  Lamb  v.  Stone,  11  Pick. 
(Mass.)  527;  Wellington  v.  Small,  3  Cush. 
(Mass.)  145,  50  Am.  Dec.  719. 

Missouri.  —  State  v.  Brockman,  39  Mo.  App. 
131- 

New  York.  —  Murtha  v.  Curley,  47  N.  Y. 
Super.  Ct.  393. 

North  Carolina. — Gardiner  v.  Sherrod,  2 
Hawks  (9  N.  Car.)  176. 

South  Carolina.  —  Mowry  v.  Schroder,  4 
Strobh.  L.  (S.  Car.)  69. 

Texas.  —  Blum  v.  Goldman,  66  Tex.  621; 
Le  Gierse  v.  Kellum,  66  Tex.  242. 

In  Blum  v.  Goldman,  66  Tex.  621,  four  sim- 
ple contract  creditors  united  in  one  action 
against  their  common  debtor  and  several  other 
parties,  charging  that  such  other  parlies  had 
conspired  with  the  debtor  to  defraud  the  plain- 
tiffs and  were  in  possession  of  the  proceeds  of 
certain  property  conveyed  by  him  to  them, 
and  sought  against  them  a  personal  judgment 
for  the  amount  of  the  plaintiffs'  claims  against 
the  debtor.  It  was  held  that  the  proceeds  of 
the  properly  could  not  be  reached  in  this  way. 

2.  See  the  opinion  of  Metcalf,  J.,  in  Welling- 
ton v.  Small,  3  Cush.  (Mass.)  145,  50  Am.  Dec. 
719.  As  to  the  general  principle  here  applied, 
see  the  title  Damages,  vol.  8,  pp.  548,  608. 

3.  Moody  v.  Burton,  27  Me.  427,  46  Am. 
Dec.  612. 

4.  See  the  opinion  of  Shepley,  J.,  in  Moody 
v.  Burton,  27  Me.  427,  46  Am.  Dec.  612. 

Purchasing  Property  and  Aiding  Debtor  to  Ab- 
scond. —  An  action  on  the  case  for  the  fraud  of 
the  defendant  in  purchasing;  personal  property 
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of  the  plaintiff's  debtor  and  aiding  the  debtor 
to  abscond,  in  order  to  prevent  the  plaintiff 
from  enforcing  payment  of  his  debt  by  attach- 
ing the  property  or  arresting  the  body  of  the 
debtor,  cannot  be  sustained;  but  the  proper 
remedy  is  either  to  attach  specifically  the 
property  fraudulently  transferred  or  to  attach 
it  in  the  defendant's  hands  by  the  trustee  pro- 
cess.   Lamb  v.  Stone,  11  Pick.  (Mass.)  527. 

Pennsylvania  Bale.  —  If  a  person  accepts  a 
fraudulent  transfer  of  property  for  the  purpose 
of  covering  it  from  the  creditors  of  him  who 
made  the  transfer,  he  is  guilty  of  a  conspiracy 
to  cheat,  and  the  plaintiff,  being  thus  de- 
frauded, is  entitled  to  recover  a  just  compen- 
sation for  the  injury  done  to  him.  The  proper 
method  of  recovery  is  by  special  action  on  the 
case.  Hopkins  v.  Beebe,  26  Pa.  St.  85;  Kel- 
sey  v.  Murphy,  26  Pa.  St.  78. 

The  fact  that  the  debt  of  the  plaintiff  was 
not  payable  at  the  time  of  the  alleged  fraudu- 
lent conveyance  is  no  objection  to  the  action. 
Mott  v.  Danforth,  6  Watts  (Pa.)  304,  31  Am. 
Dec.  468. 

Measure  of  Damage.  —  In  an  action  on  the 
case  for  fraudulently  withdrawing  the  goods 
of  the  defendant  in  an  execution  from  the 
reach  of  the  plaintiff,  the  measure  of  damages 
is  the  value  of  the  property  withdrawn  and 
not  the  amount  of  the  debt  due  to  the  plaintiff. 
Penrod  v.  Mitchell,  8  S.  &  R.  (Pa.)  522;  Mott 
v.  Danforth,  6  Watts  (Pa.)  304,  31  Am.  Dec. 
468. 

Under  a  Statute  in  Connecticut  an  action  upon 
the  case  may  be  brought  against  a  debtor  for 
the  fraudulent  removal  and  concealment  of  his 
property.    Cowles  v.  Day,  30  Conn.  410. 

Such  an  action  was  not  maintainable  at 
common  law.  Smith  v.  Blake,  1  Day  (Conn.) 
258. 

Nor  since  the  passage  of  the  statute  can  an 
action  be  brought  against  the  debtor  and  pur- 
chaser jointly.    Austin  v.  Barrows,  41  Conn. 

287. 
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quence  of  the  loss  of  the  lien,  and  the  loss  of  the  lien  is  the  clear  and  certain 
consequence  of  the  fraudulent  conduct  of  the  defendant,  the  injury  is  direct 
and  certain,  and  the  damages  are  easily  shown  and  defined.  It  is  therefore 
held  that  under  such  circumstances  an  action  on  the  case  will  lie.1 

6.  Statutes  of  Limitations  at  Law  and  Staleness  in  Equity  —  a.  General 
PRINCIPLES  —  Actions  at  Law.  —  The  statutes  of  limitations  apply  to  actions  at 
law  for  the  recovery  of  possession  of  property  fraudulently  conveyed,  as  well 
as  other  cases  where  possession  has  been  wrongfully  withheld.3 

Suits  in  Equity.  —  Although  some  of  the  early  chancellors  have  emphatically 
declared  that  in  equity  no  length  of  time  can  prevent  the  unkenneling  of  a 
fraud,3  these  expressions  if  taken  literally  lay  down  a  doctrine  which  if  fully 
carried  out  would  be  at  war  with  the  peace  and  repose  of  society,  on  which 
rests  the  wise  policy  of  all  limitation  statutes.  Hence,  although  the  statutes 
by  their  terms  apply  only  to  actions  at  law,  courts  of  equity  have  constantly 
guided  themselves  by  the  principle  that  whenever  the  legislature  has  limited 
a  period  for  law  proceedings,  equity  will  in  analogous  cases  consider  equitable 
rights  as  bound  by  the  same  limitation.4 

Laches. — -But  equity  will  not  always  consider  itself  bound  to  entertain  a 
demand  merely  because  the  period  of  limitation  has  not  expired  at  law. 
Laches  and  neglect  are  always  to  be  discountenanced,  and  if  the  complainant 
has  not  exercised  reasonable  diligence  in  prosecuting  his  rights,  he  has  no 
equity  to  be  heard.5 

b.  When  Time  Begins  to  Run  —  (i)  When  Creditor's  Right  of  Action 
Accrues.  —  In  a  few  of  the  states  it  is  held  that  the  period  of  limitation  com- 


1.  When  the  Creditor  Has  a  Lien.  —  An  action 
on  the  case  for  a  conspiracy  lies  in  favor  of  a 
credilor  against  his  debtor  and  a  third  person, 
who  have  procured  the  property  of  the  debtor 
to  be  attached  upon  a  suit  for  a  fictitious  debt, 
and  applied  to  the  payment  of  the  judgment 
obtained  in  the  action,  in  order  to  prevent 
creditors  from  obtaining  payment  out  of  the 
property,  the  creditor  having  subsequently 
attached  the  same  goods,  and  not  being  atjle 
to  secure  payment  of  his  judgment  in  conse- 
quence of  the  prior  attachment,  and  the 
debtor  being  insolvent.  Adams  v.  Paige,  7 
Pick.  (Mass.)  542.  See  also  Smith  v.  Tonstall, 
Carth.  3. 

Fraudulently  Removing  Buildings  from  Land 
Bound  by  Lien  of  Judgment.  —  Where  the  plain- 
tiff, the  assignee  of  a  judgment,  was  about  to 
take  out  execution  against  a  certain  lot  of  land 
the  property  of  the  judgment  debtor,  and  the 
defendant,  having  knowledge  thereof,  pulled 
down  and  carried  away  certain  buildings  from 
off  the  land,  by  reason  of  which  the  plaintiff 
was  injured  in  a  certain  sum,  it  was  held  that 
he  might  maintain  an  action  on  the  case 
against  the  defendant  for  fraudulently  remov- 
ing the  property  of  the  judgment  debtor  and 
converting  it  to  his  own  use  with  intent  to 
defeat  the  judgment  of  the  plaintiff.  Yates  v. 
Joyce,  11  Johns.  (N.  Y.)  136. 

2.  Statute  Will  Bar  Recovery  of  Property 
Fraudulently  Conveyed.  —  Snodgrass  v.  Branch 
Bank,  25  Ala.  173,  60  Am.  Dec.  505;  Blantin 
v.  Whitaker,  11  Humph.  (Tenn.)  313.  See  the 
title  Limitations  of  Actions. 

3.  Suits  in  Equity  —  Statute  Does  Not  Apply.  — 
Talbot.  L.  C,  in  Cotterell  v.  Purchase,  Cas.  t. 
Talb.  61;  Lord  Northington  in  Alden  v.  Greg- 
ory, 2  Eden  280.  See  also  Pickering  v.  Stam- 
ford, 2  Yes.  Jr.  279.  These  cases  are  not  now 
considered  law  in  England,  as  is  shown  Dy  the 

14  C.  of  L.— 23  353 


opinion  of  Lord  Chancellor  Hart,  in  Byrne  v. 
Frere,  2  Molloy  157. 

In  Beach  v.  Catlin,  4  Day  (Conn.)  284,  4 
Am.  Dec.  221,  it  was  held  that  a  grantee 
under  a  fraudulent  conveyance  cannot  acquire 
title  by  possession  against  the  creditors  of  the 
grantor.  The  decision  was  based  upon  the 
ground  lhat  the  grantee's  possession  was  not 
adverse  to  that  of  any  one,  and  according  to 
the  principle  that  a  lawful  possession  acquires 
no  title  under  the  statute.  Until  the  creditors 
levy  upon  the  land  the  grantee  is  not  placed 
in  an  adverse  relation  to  them.  See  also 
Powell  v.  Wragg,  13  Ala.  161. 

4.  Equitable  Actions  Barred  by  Analogy  — 
England.  —  Hovenden  v.  Annesley,  2  Sch.  & 
Lef.  607. 

United  States.  —  Stearns  v.  Page,  7  How. 
(U.  S.)  819;  Sherwood  v.  Sutton,  5  Mason  (U. 
S.)  143;  Mitchell  v.  Thompson,  1  McLean 
(U.  S.)  96. 

Alabama.  —  Snodgrass  'v.  Branch  Bank,  25 
Ala.  173,  60  Am.  Dec.  505. 

California.  —  Dominguez  v.  Dominguez,  7 
Cal.  424. 

Illinois.  —  Greenman  v.  Greenman,  107  111. 
404. 

Kentucky.  —  Frankfort  Bank  v.  Markley,  I 
Dana  (Ky.)  374;  Strutton  v.  Young,  (Ky.  1894) 
25  S.  W.  Rep.  109. 

New  Hampshire.  —  Hathaway  v.  Noble,  55 
N.  H.  508. 

New  Jersey. — Swayze  v.  Swayze,  9  N.  J. 
Eq.  273. 

Tennessee.  —  Reeves  v.  Dougherty,  7  Yerg. 
(Tenn.)  222,  27  Am.  Dec.  496;  McLain  v.  Fer- 
rell,  1  Swan  (Tenn.)  48. 

See  generally,  upon  this  point,  the  title 
Equity,  vol.  ir,  p.  176. 

5.  Laches  and  Neglect.  —  Dominguez  v.  Do- 
minguez, 7  Cal.  424;  Hathaway  v.  Noble,  55 
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mences  from  the  time  when  the  creditor's  right  of  action  to  test  the  validity 
of  the  fraudulent  or  voluntary  conveyance  accrues.1 

(2)  From  Discovery  of  the  Fraud —  (a)  In  General.  —  But  it  is  so  manifestly 
unconscionable  for  a  party  to  avail  himself  of  the  statute  when  by  his  own 
fraud  he  has  prevented  the  other  party  from  knowing  or  asserting  his  tights 
within  the  prescribed  period,  that  it  is  very  generally  held  that  the  fraud 
presents  an  obstacle  to  the  running  of  the  statute  and  that  the  period  is  to  be 
calculated  only  from  the  discovery  of  the  fraud.2 

statutes.  —  In  one  or  more  of  the  states  it  is  provided,  however,  that  the 
fraud  must  be  discovered  within  a  certain  prescribed  time  after  its  perpetration.3 


N.  H.  508.  See  generally  the  title  Equity, 
vol.  11,  p.  165. 

1.  When  Time  Begins  to  Bun  —  When  Bight  of 
Action  Accrues.  —  York  v.  Bright,  4  Humph. 
(Tenn.)  312;  McLain  v.  Ferrell,  I  Swan  (Term.) 
48;  Ramsey  v.  Quillen,  5  Lea  (Tenn.)  184. 

The  statute  of  limitations,  in  case  of  a 
fraudulent  conveyance,  commences  running 
from  the  time  the  grantee  obtained  possession 
of  the  property,  not  from  the  time  judgment 
was  obtained  by  the  creditor.  Reeves  v. 
Dougherty,  7  Yerg.  (Tenn.)  222,  27  Am.  Dec. 
496. 

The  Bight  of  Action  of  a  Surety  to  set  aside  a 
voluntary  conveyance  of  land  by  his  principal 
which  has  never  been  registered  commences 
whet  adverse  possession  is  taken  under  the 
assurance  of  title  purporting  to  convey  an 
estate  in  fee,  and  will  be  barred  bv  seven 
years'  adverse  possession.  McBee  v.  Bearden, 
7  Lei  (Tenn.)  731. 

In  Missouri  the  statute  begins  to  run  from 
the  time  the  alleged  deed  was  recorded,  or 
from  the  time  the  creditor  had  actual  notice  of 
the  crmveyince,  whichever  first  occurred,  in 
the  absence  of  some  improper  act  of  conceal- 
ment on  the  part  of  the  defendants  causing  or 
inducing  such  ignorance.  Rogers  v.  Brown, 
61  Mo.  187;  Hughes  v.  Littrell,  75  Mo.  573; 
Zoll  v.  Carnahan,  83  Mo.  35;  Sherwood  v. 
Baker,  105  Mo.  472,  24.  Am.  St.  Rep.  399,  over- 
ruling Hunter  v.  Hunter,  50  Mo.  445. 

2.  Time  Buns  from  Discovery  —  England.  — 
Booth  v.  Warrington,  1  Bro.  P.  C.  445;  South 
S?a  Co.  v.  VVymondsell,  3  P.  Wms.  143; 
Hovenden  v.  Annesley,  2  Sch.  &  Lef.  634; 
Bree  v.  Holbech,  2  Dougl.  655;  Clark  v. 
Hougham,  3  Dowl.  &  R.  322;  Granger  v. 
George,  5  B.  &  C.  149,  11  E.  C.  L.  185;  Brown 
v.  Howard,  4  Moo.  508. 

United  States.  —  Martin  v.  Smith,  1  Dill.  (U 
S)  85;  Mitchell  v.  Thompson,  1  McLean  (U 
S.)  96;  Michoud  v.  Girod,  4  How.  (U.  S.)  503 
Stearns  v.  Page,  7  How.  (U.  S.)  819;  Rosen 
thai  v.  Walker,  in  U.  S.  185;  Bailey  v 
Glover,  21  Wall.  (U.  S.)  342;  Farrar  v.  Bern 
heim,  75  Fed.  Rep.  136;  Lant  v.  Morgan,  43 
U.  S.  A  pp.  623,  75  Fed.  Rep.  627. 

Alabama.  —  Johnson  v.  Johnson,  5  Ala.  90. 

Georgia.  —  Stocks  v.  Leonard,  8  Ga.  511. 

Kentucky.  —  Baker  v.  Dobyns,  4  Dana  (Ky.) 
220;  Frankfort  Bank  v.  Markley,  I  Dana 
(Ky.)  374. 

New  Hampshire.  —  Way  v.  Cutting,  20  N.  H. 
187. 

New  York.  —  Troup  v.  Smith,  20  Johns.  (N. 
Y.)  33- 

Ohio.  —  Combs  v.  Watson,  32  Ohio  St.  228. 
Pennsylvania.  —  Rush  v.  Barr,  1  Watts  (Pa.) 


no;  Jones  v  Conoway,  4  Yeates  (Pa.)  109; 
McDowell  v.  Young,  12  S.  &  R.  (Pa.;  128; 
Ferris  v.  Henderson,  12  Pa.  St.  49,  51  Am. 

Dec.  580. 

South  Carolina.  —  Eigleberger  v.  Kibler,  1 
Hill  Eq.  (S.  Car.)  113,  26  Am.  Dec.  192;  Means 
v.  Feaster,  4  S.  Car.  249;  Shannon  v.  White,  6 
Rich.  Eq.  (S.  Car.)  96,  60  Am.  Dec.  115;  Mc- 
Lure  v.  Ashby,  7  Rich.  Eq.  (S.  Car.)  430;  God- 
bold  v.  Lambert,  8  Rich.  Eq.  (S.  Car.)  155,  70 
Am.  Dec.  192;  McSween  v.  McCown,  23  S. 
Car.  342;  Croft  v.  Arthur,  3  Desaus.  (S.  Car.) 
223;  Charleston  Bank  v.  Dowling,  52  S.  Car. 
345- 

Virginia. — Shields  v.  Anderson,  3  Leigh 
(Va.)  729. 

Statute  Does  Not  Bun  when  There  Has  Been  No 
Change  of  Possession.  —  The  statute  of  limita- 
tions will  not  run  in  favor  of  the  wife  and 
child  of  a  judgment  debtor — they  being 
the  fraudulent  grantees  of  his  property,  for 
the  purpose  of  defeating  his  creditors  —  so  as 
to  bar  a  bill  filed  in  equity  to  subject  it  to  the 
payment  of  his  debts;  it  appearing  that  the 
debtor  has  remained  in  the  use  and  possession 
of  the  property,  and  that  the  judgment  of 
complainants  has  been  kept  in  full  force,  and: 
its  satisfaction  prevented  by  the  fraudulent 
conveyance.  Abbey  v.  Commercial  Bank,  31 
Mi=s.  434. 

Conflict  of  Laws.  —  The  period  of  limitation  is 
regulated  by  the  lex  fori.  M'Elmoyle  v. 
Cohen,  13  P;t.  (U.  S.)  312.  See  the  title  Pri- 
vate International  Law. 

3.  The  Missouri  Statute  (Rev.  Stat.  iSfg, 
§  0775)  provides  that  ar.  action  for  relief  on  the 
ground  of  fraud  must  be  biought  within  five 
years,  "  the  cause  of  action  in  such  case  to  be 
deemed  net  to  have  accrued  until  the  discov- 
ery by  the  aggrieved  party  at  any  time  within 
ten  years  of  the  facts  constituting  the  fraud." 
The  effect  of  this  provision  is  not  to  declare 
that  the  plaintiff  cannot  for  a  period  of  ten 
years  be  guilty  of  laches,  or  that  he  may  for 
full  ten  years  shut  his  eyes  to  facts  which  it 
would  otherwise  be  his  duty  to  notice  and  act 
upon.  But  its  effect  rather  is  to  require  him 
at  his  peril  to  make  the  discovery  within  the 
prescribed  period.  Martin  v.  Smith,  1  Dill. 
(U.  S.)85. 

The  provisions  of  this  section  have  no  ap- 
plication to  an  action  to  set  aside  a  convey-: 
ance  of  real  estate  for  fraud.      Rogers  *. 
Brown,  61  Mo.  187;  Barrett  v.  Allegheny  Nat. 
Bank,  6  Mo.  App.  317. 

The  Indiana  Statute(Rev.  Stat.,  §  292)  provides 
that  actions  for  relief  against  fraud  must  be 
commenced  within  six  years  after  the  cause  of 
action  has  accrued.    This  statute  applies  as 


354 


Volume  XIV. 


How  Property  Conveyed 


AND  CONVEYANCES. 


May  Be  Reached. 


(b)  Negligence  in  Not  Discovering.  —  Notice  of  circumstances  calculated  to  awaken 
suspicion  to  such  a  degree  as  would  put  an  ordinary  man  upon  inquiry  is 
equivalent  to  discovery,  if  the  complainant  had  the  means  of  investigation 
in  his  power  or  the  notice  gave  a  clue  to  the  means  of  investigation.1  It  is  a 
well  established  principle  that  whatever  is  notice  enough  to  excite  attention 
and  put  a  party  upon  his  guard  and  call  for  inquiry,  is  notice  of  everything 
to  which  such  notice  might  have  led.  When  a  person  has  sufficient  informa- 
tion to  lead  him  to  a  fact,  he  must  in  law  be  deemed  conversant  of  it.8 

(c)  Allegation  and  Proof  of  Diligence  —  Allegation.  —  When  a  complainant  seeks  the 
aid  of  a  court  of  chancery  after  the  expiration  of  the  time  fixed  by  the  statute 
of  limitations,  the  bill  must  contain  an  averment  that  the  fraud  was  not  dis- 
covered until  within  that  period,  otherwise  the  defendant  may  demur  to  the 
bill  on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.3 

Barden  of  Proof.  —  In  South  Carolina  it  is  held  that  the  making  of  such  an  allega- 
tion puts  the  burden  of  showing  notice  before  that  time  upon  the  defendant. 
The  reason  of  this  is  that  it  is  generally  impossible  for  an  aggrieved  party  to 
show  his  ignorance  of  the  fraud  of  which  he  complains.  He  may  show  that 
he  received  information  of  it  within  the  statutory  period,  but  how  is  it  possible 
for  him  to  show  that  he  had  no  information  before  —  in  other  words,  that  he 
was  ignorant  of  it  until  that  time?  In  compassion  for  such  a  case,  the  court 
allows  the  plaintiff  to  rest  upon  the  averment,  which,  being  the  allegation  of  a 
negative  fact,  he  cannot  prove,  and  throws  the  burden  upon  the  other  party  of 
proving  earlier  knowledge,  which  proof  being  of  an  affirmative  he  is  capable  of 
making.4    This  reasoning,  though  it  appears  sound,  has  not  been  adopted  in 


well  to  suits  in  equivy  as  at  law.  Pilcher  v. 
Flinn,  30  Ind.  202;  State  v.  Osbors  1^3  Ind. 
671. 

Concealment.  —  The  Indiana  statute  (,§  300) 
allows  the  full  period  of  limiialion  after  the 
discovery  of  the  fraud  in  case  the  person  liable 
to  the  action  conceals  the  fact  from  the  knowl- 
edge of  the  person  entitled  thereto.  Conceal- 
ment here  means  more  than  silence  and  there 
must  be  some  affirmative  acts.  Boyd  v.  Boyd, 
27  Ind.  429;  Wynne  v.  Cornelison,  52  Ind. 
312,  Jackson  v.  Buchanan,  59  Ind.  390;  Smith 
v.  Blair,  133  Ind.  367;  Wood  v.  Carpenter,  101 
U.  t>.  135.  See  also  Conceal  —  Concealment, 
vol.  6,  p.  421,  note. 

The  West  Virginia  Statute  (c.  54,  §  14,  of 
the  code)  providing  that  no  voluntary  convey- 
ance shall  be  avoided,  either  in  whole  or  in 
part,  for  that  cause  only,  unless  within  five 
years  after  it  is  made  suit  be  brought  for  that 
purpose,  does  not  apply  to  deeds  which, 
though  voluntary,  are  fraudulent  in  fact.  Mc- 
Cue  v.  McCue,  41  W.  Va.  151;  Scraggsz/.  Hill, 
43  W.  Va.  162.  See  also,  under  similar  pro- 
vision in  the  Virginia  statutes,  Bumgardner 
v.  Harris,  92  Va.  188. 

1.  Constructive  Notice.  —  Wood  v.  Carpenter, 
101  U.  S.  135;  Martin  v.  Smith,  1  Dill.  (U.  S.) 
85,  Poynter  v.  Mallory,  (Ky.  1898)  45  S  W. 
Rep.  1042;  McLure  v.  Ashby,  7  Rich.  Eq.  (S. 
Car.)  430;  McDonald  v.  McGuire,  8  Tex.  370; 
Smith  v.  lalbot,  18  Tex.  774. 

2.  Kennedy  v.  Green,  3  Myl.  <S  K.  719; 
Carr  v.  Hilton,  1  Curt.  (U.  S.)  390. 

What  Does  Not  Constitute  Notice.  —  Where  a 
conveyance  purports  upon  its  face  to  be  for  a 
valuable  consideration,  knowledge  of  its  exist- 
ence and  that  the  grantor  is  insolvent  cannot 
be  deemed  knowledge  of  facts  constituting 
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fraud.  Until  a  creditor  of  the  insolvent  learns 
that  the  conveyance  was  without  considera- 
tion, he  cannot  be  said  to  have  discovered  the 
facts  constituting  the  fraud.  Erickson  v. 
Quinn.  47  N.  Y.  410. 

The  Eecording  of  a  Deed  is  only  notice  of  its 
execution  and  contents,  and  is  not  notice  of 
fraud.  Godbold  v.  Lambert,  8  Rich.  Eq.  (S. 
Car.)  155,  70  Am.  Dec.  192;  Means  v.  Feaster, 

4  S.  Car.  249;  Lant  v.  Manley,  75  Fed.  Rep. 
627,  43  U.  S.  App.  623.  See  also  Mickel  v. 
Walraven,  92  Iowa  423. 

Where  a  fraudulent  conveyance  is  recorded, 
and  the  circumstances  are  public,  so  that  the 
judgment  creditor  has  the  means  of  finding 
out  the  character  of  the  transaction,  the  doc- 
trine of  concealed  fraud  does  not  apply  so  as 
to  prevent  the  running  of  the  statute  of  limita- 
tions.   Fleming  v.  Grafton,  54  Miss.  79. 

3.  Allegation  of  Diligence.  —  Stearns  v.  Page, 
7  How.  (U.  SO819;  Carr  v.  Hilton,  1  Curt.  (U. 
S.)  390;  Wood  v.  Carpenter,  101  U.  S.  135; 
Combs  v.  Watson,  32  Ohio  St.  228;  Lott  v.  De 
Graffenreid,  10  Rich.  Eq.  (S.  Car.)  346;  Under- 
bill v.  Nelson,  1  Lea  (Tenn.)  98. 

In  the  absence  of  averment  by  the  injured 
party,  as  to  the  time  when  the  fraudulent  act 
became  known  to  him,  the  court  assumes  that 
he  had  notice  of  the  act  when  it  was  commit- 
ted, and  therefore  holds  that  the  statute  runs 
from  that  lime.  McLure  v.  Ashby,  7  Rich.  Eq. 
(S.  Car.) 430. 

4.  Burden  of  Proof  —  South  Carolina  Rule.  — 
Where  the  plaintiff,  to  avoid  the  bar  of  the 
statute  of  limitations,  avers  ignorance  of  the 
fraud  until  within  four  years,  the  onus  of 
showing  notice  is  on  the  defendant.  Godbold 
v.  Lambert.  8  Rich.  Eq.  (S.  Car.)  155,  70  Am. 
Dec.  192;  Shannon  v.  White,  6  Rich.  Eq.  (S. 
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other  jurisdictions,  and  it  is  the  general  rule  that  the  complainant  must  at 
least  prove  when  and  how  he  discovered  the  fraud.1 

VIII.  Change  of  Possession  —  1.  Necessity  for  —  In  General.  —  As  a  general 
rule,  it  is  necessary,  in  order  to  perfect  the  title  of  a  vendee  or  donee  of 
personal  property,  as  against  persons  other  than  the  vendor  or  donor,  that 
there  should  be  a  delivery  to  him  of  possession  of  the  property,2  or  at  least 
that  the  custodian  of  the  property  be  given  notice  of  the  change  of  ownership.3 


Car.)  96,  60  Am.  Dec.  115;  Means  v.  Feaster, 
4  S.  Car.  249;  Lott  v.  De  Graffenreid,  10  Rich. 
Eq.  (S.  Car.)  346;  McLure  v.  Ashby,  7  Rich. 
Eq.  (S.  Car.)  430. 

1.  General  Rule.  —  Carr  v.  Hilton,  1  Curt.  (U. 
S.)  390;  Underhill  v.  Nelson,  1  Lea  (Tenn.) 
98;  McDonald  v.  McGuire,  8  Tex.  361. 

The  circumstances  of  the  discovery  must  be 
fully  stated  and  proved,  and  the  delay  which 
has  occurred  must  be  shown  to  be  consistent 
with  the  requisite  diligence.  Wood  v.  Car- 
penter, ior  U.  S.  135. 

2.  Necessity  for  Change  of  Possession  —  Eng- 
land.—  Twyne's  Case,  3  Coke  80,  I  Smith 
Lead  Cas.  1. 

United  States.  —  Meeker  v.  Wilson,  I  Gall. 
(U.  S.)  419- 

Alabama.  —  See  McGhee  v.  Importers,  etc., 
Nat.  Bank,  93  Ala.  192;  Miller  v.  Thompson, 
3  Port.  (Ala.)  196. 

Arkansas.  —  Cocke  v.  Chapman,  7  Ark.  197, 
44  Am.  Dec.  536.  See  Dodd  v.  McCraw,  8 
Ark.  83,  46  Am.  Dec.  301. 

California. — Samuels  v.  Gorham,  5  Cal. 
226;  Engles  v.  Marshall,  19  Cal.  320;  Fitz- 
gerald v.  Gorham,  4  Cal.  2S9,  60  Am.  Dec.  616; 
Chenery  v.  Palmer,  6  Cal.  119,  65  Am.  Dec. 
493;  Whitney  v.  Stark,  8  Cal.  514,  68  Am.  Dec. 
360;  Bacon  v.  Scannell,  9  Cal.  271;  Van  Pelt 
v.  Littler,  10  Cal.  394;  Richards  v.  Schroeder, 
10  Cal.  431;  Hurlburd  v.  Bogardus,  10  Cal. 
518;  Weil  v.  Paul,  22  Cal.  492;  Hodgkins  v. 
Hook.  23  Cal.  581;  Woods  v.  Bugbey,  29  Cal. 
466. 

Connecticut. — Osborne  v.  Tuller,  14  Conn. 
529;  Mills  v.  Camp,  14  Conn.  219,  36  Am.  Dec. 
488;  Woodbridge  v.  Perkins,  3  Day  (Conn.) 
364;  Ingraham  v.  Wheeler,  6  Conn.  277. 

Indiana.  —  Caldwell  v.  Williams,  I  Ind.  405. 

Kansas. — Tullis  v.  McCall,  2  Kan.  App. 
545- 

Kentucky.  —  Brummel  v.  Stockton,  3  Dana 
(Ky.)  135;  Robbins  v.  Oldham,  1  Duv.  (Ky.) 

28. 

Maine.  —  Vining  v.  Gilbreth,  39  Me.  496; 
Fairfield  Bridge  Co.  v.  Nye,  60  Me.  372;  Far- 
rar  v.  Smith,  64  Me.  74;  McNaughton  v.  Leon- 
ard, (Me.;i888)  13  Atl.  Rep.  5S4;  Reed  v.  Reed, 
70  Me.  504. 

Maryland.  — -See  Fersner  v.  Bradley,  87  Md. 
488:  Franklin  v.  Claflin,  49  Md.  24. 

Massachusetts. —  Lanfearz/.  Sumner,  17  Mass. 
no,  q  Am.  Dec.  119;  Shumway  v.  Rutter,  7 
Pick.  (Mass.)  56;  Carter  v.  Willard,  19  Pick. 
i(Mass.)  I;  Packard  v.  Wood,  4  Gray  (Mass.) 
307;  Rourke  v.  Bullens,  8  Gray  (Mass.)  549; 
Burge  v.  Cone,  6  Allen  (Mass.)  412. 

Missouri.  —  Steppacher  v.  Saunders,  74  Mo. 
App.  475. 

Nevada. — Carpenter  v.  Clark,  2  Nev.  243; 
Comaita  v.  Kyle,  19  Nev.  38. 

New  Hampshire.  —  Trask  v.  Bowers,  4  N.  H. 
309;  Clark  v.  Morse,  10  N.  H.  236;  Crawford 
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v.  Forristall,  58  N.  H.  114;  Plaisted  v.  Holmes, 
58  N.  H.  293;  Doucet  v.  Richardson.  67  N.  H. 
186. 

New  Jersey.  — Glorieux  v.  Schwartz,  53  N.  J. 
Eq.  231. 

North  Carolina.  —  Rea  v.  Alexander,  5  Ired. 
L.  (27  N.  Car.)  644. 

Pennsylvania.  — Stephens  v.  Gifford,  137  Pa. 
St.  219,  21  Am.  St.  Rep.  S68;  Crawford  v. 
Davis,  99  Pa.  St.  576;  Renninger  v.  Spatz,  128 
Pa.  St.  524,  15  Am.  St.  Rep.  692;  Steele  v. 
Miller,  (Pa.  1885)  I  Atl.  Rep.  434;  Grove  v.  Gil- 
bert, 5  Phila.  (Pa.)  135,  20  Leg.  Int.  (Pa.)  37; 
Young  v.  M'Clure,  2  W.  &  S.  (Pa.)  147;  Bill- 
ingsley  v.  White,  59  Pa.  St.  464;  M'Bride 
v.  M'Clelland,  6  W.  &  S.  (Pa.)  94;  McKibbin  v. 
Martin,  64  Pa.  St.  352,  3  Am.  Rep.  588;  Dick 
v.  Lindsay,  2  Grant  Cas.  (Pa.)  431;  Born 
v.  Shaw,  29  Pa.  St.  288,  72  Am.  Dec.  633. 

South  Carolina.  —  See  De  Bardeleben  v. 
Beekman,  1  Desaus.  (S.  Car.)  346;  Fulmore 
v.  Burrows,  2  Rich.  Eq.  (S.  Car.)  96. 

Vermont.  —  Flanagan  v.  Wood,  33  Vt.  332; 
Mott  v.  McNiel,  I  Aik.  (Vt.)  162;  Durkee  v. 
Mahoney,  1  Aik.  (Vt.)  116;  Morris  v.  Hyde,  8 
Vt.  352,  30  Am.  Dec.  475;  Rothchild  v.  Rowe, 
44  Vt.  389. 

Concurrent  Possession  of  the  vendor  and  the 
vendee  does  not  strengthen  the  title  of  the  lat- 
ter as  against  third  persons.  Plaisted  v. 
Holmes,  58  N.  H.  293;  Sumner  v.  Dalton,  58 
N.  H.  295;  Trask  v.  Bowers,  4  N.  H.  309.  See 
also  Lang  v.  Stockwell,  55  N.  H.  561.  And 
see  infra,  this  section,  Sufficiency  of  Change  of 
Possession  —  Possession  of  Vendee  Must  Be  Ex- 
clusive. 

New  York  Bale.  —  Where  a  jury  has  found  a 
transaction  10  be  an  absolute  sale,  such  sale  is 
valid  if  made  in  good  faith  and  without  intent 
to  defraud  crediiors  or  purchasers,  even 
though  there  were  no  immediate,  actual,  and 
continued  change  of  possession.  Goodwin  v. 
Kelly,  42  Barb.  (N.  Y.)  194.  There  is,  how- 
ever, as  will  be  shown,  a  presumpiion  of  fraud 
where  there  is  no  change  of  possession. 

Where  Change  of  Possession  Is  Not  Required  — 
Sale  Between  Husband  and  Wife,  —  Where  a 
bill  of  sale  by  which  a  husband  transfers  fur- 
niture to  his  wife  has  been  acknowledged  and 
recorded  in  accordance  with  Rev.  Stat.  111., 
c.  68,  §  9,  no  change  of  possession  is  necessary. 
"  Indeed,  when  husband  and  wife  live  to- 
gether, no  visible  change  of  possession  can  be 
made."    Hughes  v.  Bell,  62  111.  App.  74. 

3.  Notice  to  Custodian  Necessary. —  Burge  v. 
Cone,  6  Allen  (Mass.)  412;  Tuxworth  v. 
Moore,  9  Pick.  (Mass.)  347,  20  Am.  Dec.  479; 
Carter  v.  Willard,  19  Pick.  (Mass.)  1;  Hardy 
v.  Potter,  10  Gray  (Mass.)  8g;  Whitney  v. 
Lynde,  16  Vt.  579. 

As  to  Who  May  Take  Advantage  of  a  Lack  of 
Change  of  Possession,  see  supra,  this  article, 
Validity  of  Fraudulent  Contracts  and  Conveyances. 
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Delivery  Required  by  statute.  —  And  in  many  of  the  states  there  are  express 
statutes  requiring  delivery  of  the  property  in  such  cases.1 

2.  Effect  of  Retention  of  Possession  or  Apparent  Title  by  Vendor  —  a.  Preva- 
lence of  Conflicting  Views.  —  There  is  probably  no  question  of  law  in 
reference  to  which  a  greater  diversity  of  opinion  has  been  expressed  than  as 
to  the  effect  of  a  retention  of  possession  by  the  vendor  after  an  apparently 
absolute  sale  of  personal  property.  But  when  the  various  opinions  are 
thoroughly  examined,  it  will  be  readily  seen  that  there  are  in  fact  but  two 
doctrines  prevailing,  which  are,  however,  diametrically  opposed  to  each  other. 
These  will  now  be  discussed;  but  as  in  many  jurisdictions  the  courts  have  by 
their  decisions,  or  the  legislatures  have  by  their  enactments,  abrogated  one  of 
the  rules  and  adopted  the  other,  it  is  considered  sufficient  to  give  the  law  as 
it  now  is  in  each  jurisdiction,  without  entering  into  an  extended  discussion  of 
early  fluctuations  of  opinion. 

b.  As  Fraud  Per  Se,  or  Conclusive  Evidence  of  Fraud.  —  The 
first  of  the  views  which  have  been  referred  to  above  is  that  such  a  retention 
of  possession  or  apparent  title  by  the  vendor  amounts  to  fraud  per  se,  and,  as 
sucli,  renders  the  sale  absolutely  void,  no  explanation  being  admissible;  or, 
what  amounts  to  the  same  thing,  that  it  raises  a  conclusive  presumption  of 
fraud.2 


1.  Delivery  Required  by  Statute  —  Delaware.  — 
Laws  1S74,  p.  356,  c.  62,  §  4;  Taylor  v.  Rich- 
ardson, 4  Koust.  (Del.)  300.  See  also  Perry  v. 
Foster,  3  Harr.  (Del.)  293;  Bowman  v.  Her- 
ring, 4  Harr.  (Del.)  458. 

Indiana.  —  Rev.  Stat.  1881,  §  4911. 

Iowa.  —  See  Code,  §  1923,  under  which  a 
sale  is  not  valid  unless  recorded,  where  the 
vendor  retains  possession  of  the  property.  See 
also  Hesser  v.  Wilson,  36  Iowa  152;  Boothby 
v.  Brown,  40  Iowa  104;  McKay  v.  Clapp,  47 
Iowa  418;  Smith  v.  Champney,  50  Iowa  174; 
Hickok  v.  Buell,  51  Iowa  655. 

Missouri.  —  Wagner's  Stat.  (1865)  281,  §  10; 
Clafiin  v.  Rosenberg,  42  Mo.  439,  97  Am.  Dec. 
336,  43  Mo.  593;  Bishop  v.  O'Connell,  56  Mo. 
158;  Burgert  v.  Borchert,  59  Mo.  80;  Wright 
v.  NlcCormick,  67  Mo.  426;  State  v.  Bell,  2 
Mo.  App.  102;  Bosse  v.  Thomas,  3  Mo.  App. 
472.  See  also  Stern  v.  Henley,  68  Mo.  262; 
Cator  v.  Collins,  2  Mo.  App.  225. 

Nevada, — Comp.  Laws  (1873),  §  292;  Con- 
way v.  Edwards,  6  Nev.  190;  Gray  v. 
Sullivan,  10  Nev.  416.  See  also  Lawrence 
v.  Burnham,  4  Nev.  361,  97  Am.  Dec. 
540. 

And  see  the  statutes  of  the  various  states. 

Goods  in  Possession  of  Sheriff.  —  The  provision 
of  section  3440  of  the  Civil  Code  of  California, 
that  sales  of  personalty  shall  be  void  as  to 
creditors  unless  accompanied  by  an  actual  and 
immediate  delivery  of  possession,  does  not 
apply  to  a  sale  of  goods  which  are,  at  the  time 
of  the  sale,  in  the  possession  of  the  sheriff 
under  an  attachment  against  the  vendors. 
Lilienthal  v.  Ballou,  (Cal.  1898)  55  Pac.  Rep. 
251- 

2.  Fraud  Per  Se  or  Ground  for  Conclusive  Pre- 
sumption of  Fraud  —  California.  —  Civ.  Code 
Cal.,  §  3440;  Ex  p.  Kearny,  55  Cal.  212; 
Woods  v.  Bugbey,  29  Cal.  466;  Watson  v. 
Rodgers,  53  Cal.  401;  Stephens  v.  Hallstead, 
58  Cal.  193;  Ruddle  v.  Givens,  76  Cal.  457; 
Williams  v.  Lerch,  56  Cal.  330;  Dean  v. 
Walkenhorst,  64  Cal.  78;  Bunting  v.  Saltz,  84 
Cal.  169;  James  v.  Fulkerth,  (Cal.  1885)  7  Pac. 


Rep.  768;  Young  v.  Poole,  (Cal.  1887)  13  Pac 
Rep.  492;  Brown  v.  Napa  Bank,  77  Cal.  544; 
Claudius  v.  Aguirre,  89  Cal.  501;  Merrill  v. 
Hurlburt,  63  Cal.  494;  Ford  v.  Chambers,  28 
Cal.  13;  O'Brien  v.  Chamberlain,  50  Cal.  285; 
Rothschild  v.  Swope,  116  Cal.  670;  Oro  Min., 
etc.,  Co.  v.  Starr,  76  Cal.  166;  Grum  v.  Bar- 
ney, 55  Cal.  254;  Kennedy  v.  Conroy,  (Cal. 
1896)  44  Pac.  Rep.  795;  Stratton  v.  Burr,  (Cal. 
1898)  54  Pac.  Rep.  735;  Brown  v.  O'Neal,  95 
Cal.  262,  29  Am.  St.  Rep.  in;  Mosgrove  v. 
Harris,  94  Cal.  163;  Cameron  v.  Calberg,  (Cal. 
1892)31  Pac.  Rep.  530;  Murphy  v.  Mulgrew,  102 
Cal.  547,  41  Am.  St.  Rep.  200;  Morgan?/.  Ball, 
81  Cal.  93,  15  Am.  St.  Rep.  34;  Goldstein  v. 
Nunan,  66  Cal.  542;  Dubois  v.  Spinks,  114  Cal. 
289;  Howe  v.  Johnson,  117  Cal.  37;  McClain 
v.  Buck,  73  Cal.  320;  Hogan  v.  Cowell,  73  Cal. 
211;  Davis  v.  Winona  Wagon  Co.,  120  Cal. 
244.  See  also  Byxbee  v.  Dewey,  (Cal.  1896) 
47  Pac.  Rep.  52;  Adams  v.  Weaver,  117  Cal. 
42;  Hart  v.  Mead,  84 Cal.  244;  Gould  v.  Hunt- 
ley, 73  Cal.  399;  Joshua  Hendy  Mach.  Works 
v.  Connolly,  76  Cal.  305. 

Colorado. — Mills's  Annot.  Stat.  Colo.  (1891), 
§  2027;  McCraw  v.  Welch,  2  Colo.  285;  Bass- 
inger  v.  Spangler,  9  Colo.  175;  Cook  v.  Mann, 

6  Colo.  21;  Sweeney  v.  Coe,  12  Colo.  485; 
Baur  v.  Beall,  14 Colo.  383;  Wilcox  v.  Jackson, 

7  Colo.  521;  Finding  v.  Hartman,  14C0I0.  596; 
Goff  v.  Landon,  5  Colo.  App.  452;  Ray  v.  Ray- 
mond, 8  Colo.  467;  Lloyd  v.  Williams,  6  Colo. 
App.  157;  Roberts  v.  Hawn,  20  Colo.  77; 
Autrey  v.  Bowen,  7  Colo.  App.  408;  Anders 
v.  Barton,  3  Colo.  App.  324;  Felt  v.  Cleghorn, 
2  Colo.  App.  4.  See  also  Burchinell  v.  Wein- 
berger, 4  Colo.  App.  6;  Weiland  v.  Potter,  8 
Colo.  App.  79. 

Connecticut.  —  Huebler  v.  Smith,  62  Conn. 
186,  36  Am.  St.  Rep.  337;  Comes  v.  Lamson, 
16  Conn.  246;  Gold  v.  Judson,  21  Conn.  616; 
Hatstat  v.  Blakeslee,  41  Conn.  301;  Hull  v. 
Sigsworth,  48  Conn.  258,  40  Am.  Rep.  167; 
Webster  v.  Peck.  31  Conn.  495;  Capron  v. 
Porter,  43  Conn.  383;  Ingraham  v.  Wheeler, 
6  Conn.  277;  Crouch  v.  Carrier,  16  Conn.  505 
357  Volume  XIV. 


Change  of  Possession. 


FRA  UDULENT  SALES  Effect  of  Retention. 


Pennsylvania  Doctrine.  —  The  Pennsyl 
session  by  a  vendor  is  fraud  in  law 

41  Am.  Dec.  156;  Theall  v.  Disbrow,  39  Conn. 
318;  Mead  v.  Noyes,  44  Conn.  487;  Reed  v. 
Latham,  40  Conn.  452;  Lake  v.  Morris,  30 
Conn.  201;  Mills  v.  Camp,  14  Conn.  219,  36 
Am.  Dec.  488;  Kirtland  v.  Snow,  20  Conn.  23; 
Colt  v.  Ives,  31  Conn.  25,  81  Am.  Dec.  161; 
Seymour  v.  O'Keefe,  44  Conn.  128;  Hall  v. 
Gaylor,  37  Conn.  550;  Norton  v.  Doolittle.  32 
Conn.  405;  Elmer  v.  Welch,  47  Conn.  56;  Gil- 
bert v.  Dicker,  53  Conn.  405.  In  some  of  the 
earlier  cases,  as,  for  example,  Paiten  v. 
Smith,  \  Conn.  450,  10  Am.  Dec.  166,  5  Conn. 
196;  Toby  v.  Reed,  9  Conn.  216;  Talcott  v. 
Wilcox,  9  Conn.  134;  Swift  v.  Thompson,  9 
Conn.  63,  21  Am.  Dec.  718;  Carters.  Watkins, 
14  Conn.  244;  Osborne  v.  Tuller,  14  Conn. 
529;  Meade  v.  Smith,  16  Conn.  346,  the  court 
inclined  to  the  opinion  that  the  presumption 
of  fraud  could  be  rebutted.  But  the  rule  in 
Connecticut  is  now  well  settled  that  such  re- 
tention is  conclusi/e  evidence  of  fraud. 

Delaware.  —  Bowman  v.  Herring,  4  Harr. 
(Del.)  458;  Taylor  v.  Richardson,  4  Houst. 
(Del.)  300.  See  also  Parry  v.  Foster,  3 
Harr.  (Del.)  293;  Colbert  v.  Sutton,  5  Del.  Ch. 
294. 

Florida.  —  Gibson  v.  Love,  4  Fla.  217;  Wil- 
son v.  Lott,  5  Fla.  305;  Smith  v.  Hines,  10  Fla. 
285. 

Idaho.  — Rev.  Stat.  Idaho,  §  3021;  Harkness 
v.  Smith,  2  Idaho  952;  Murphy  v.  Braase, 
(Idaho  1893)  32  Pac.  Rep.  208;  Hallett  v.  Par- 
rish,  (Idaho  1897)  51  Pac.  Rep.  109. 

Illinois.  —  Thompson  v.  Wilhite,  81  111.  356; 
Johnson  v.  Holloway.  82  111.  334;  Ticknor  v. 
McClelland,  84  III.  47r;  Allen  v.  Carr,  85  111. 
383;  Rozier  v.  Williams,  92  111.  187;  McCann 
v.  Maver,  4  111.  App.  376;  Dooley  v.  Pease,  88 
Fed.  Rep.  446,  60  U.  S.  App.  248,  decided  un- 
der Illinois  statute;  Schultz  v.  Reader,  69  111. 
App.  295;  Orr  v.  Gilbert,  68  111.  App.  429; 
Lowe  v.  Mitson,  35  III.  App.  602;  Hewett  v. 
Griswold,  43  111.  App.  43;  Lawson  v.  Funk, 
io3  111.  502;  Bass  v.  Pease,  79  111.  App.  308; 
Howell  v.  Fisk,  52  111.  App.  310;  Thornton  v. 
Davenport,  2  III.  296,  29  Am  Dec.  358;  Kitch- 
ell  v.  Bratton,  2  III.  301;  Rhines  v.  Phelps,  8 
III.455;  Davis  v.  Ransom,  18  111.  396;  Thomp- 
son v.  Yeck,  21  111.  73;  Read  v.  Wilson,  22  III. 
376;  Ketchum  v.  Watson,  24  111.  591;  Bay  v. 
Cook,  31  111.  336;  Straus  v.  Minzesheimer,  78 
111.  492;  Barn ;l  v.  Fergus,  51  Hi.  352;  Walker 
v.  Collier,  37  III.  362;  Young  v.  Bradley,  68 
111.  553;  Broidwell  v.  Howard,  77  III.  305; 
Lefever  v.  Mires,  81  111.  456. 

Iowa.  —  Code  Iowa  (1897),  §  2906;  Iowa  Re- 
vision, §2201;  Kuhn  v.  Graves,  9  Iowa  303; 
Prather  v.  Parker,  24  Iowa  26;  Harris  v. 
Pence,  93  Iowa  481;  McGavran  v.  Haupt,  9 
Iowa  83.  See  also  Millers.  Bryan,  3  Iowa  58; 
Crawford  v.  Burton,  6  Iowa  476;  Courtrt^ht 
v.  Leonard,  11  Iowa  32;  Day  v.  Griffith,  15 
Iowa  104;  Hesser  v.  Wilson,  36  Iowa  152; 
Boothby  v.  Brown,  40  Iowa  104;  Sutton  v. 
Ballou,  46  Iowa  517;  McKay  v.  Clapp,  47 
Iowa  418;  Smith  v.  Champnev,  50  Iowa  174; 
Hickok  v.  Buell,  51  Iowa 655;  Mcintosh  v.  Wil- 
son, 81  Iowa  339. 

Kentucky.  —  Dale  v.  Arnold,  2  Bibb  (Ky.) 
605;   Hughes  v.  Easten,  4  J.  J.  Marsh.  (Ky.) 


vania  doctrine  is  that  retention  of  pos- 
wherever  the  subject  of  the  transfer  is 

572,  20  Am.  Dec.  230;  Arnold  v.  Com.,  8  B. 
Mon.  (Ky.)  ill;  Neal  v.  Robertson,  s  Dana 
(Ky.)  87;  Meredith  v.  Sanders,  2  Bibb  (Ky.) 
101;  Enders  v.  Williams.  1  Met.  (Ky.)  346; 
Foster  v.  Grigsby,  I  Bush  (Ky.)  86;  Daniel  v. 
Morrison,  6  Dana  (Ky.)  182;  Kennedy  v.  Cov- 
ington,  4  J  J.  Marsh.  (Ky.)  538;  Stephens  v. 
Barnett,  7  Dana(Ky.)257;  Vanmeter  v.  Estill, 
78  Ky.  456;  Morton  v.  Ragan,  5  Bush  (Ky.) 
334;  Kenton  v.  Ratcliff,  (Ky.  1899)  49  S.  W. 
Rep.  14;  Jarvis  v.  Davis,  14  B.  Mon.  (Ky.)  424; 
Waller  v.  Cralle,  8  B.  Mon.  (Ky.)  11 ;  Brummel 
v.  Stockton,  3  Dana(Ky.)  135;  Robbins  v.  Old- 
ham, 1  Duv.  (Ky.)  2?;  Cummins  v.  Griggs,  2 
Duv.  (Ky.)  87,  87  Am.  Dec. '482.  See  also 
Anthony  v.  Wade,  I  Bush  (Ky.)  no;  Allen  v. 
Johnson,  4  J.J.  Marsh.  (Ky.)  235;  Woodrow 
v.  Davis,  2  B.  Mon.  (Ky.)  298;  Kendall 
v.  Hughes,  7  B.  Mon.  (Ky.)  368.  In  Daniel  v. 
Morrison,  6  Dana  (Ky.)  185,  and  Enders  v. 
Williams,  1  Met.  (Ky.)  346,  the  court  expressed 
its  dissaiisfaction  with  the  rule  set  out,  and 
declared  that  it  should  be  "  strict! y  confined  to 
that  class  of  cases  to  which  it  had  been  previ- 
ously authoritatively  extended."  And  see 
further  Wash  v.  Medley,  I  Dana  (Ky.)  269; 
Vanmeter  v.  Estill,  78  Ky.  456. 

Maryland.  —  See  Gough  v.  Edelen,  5  Gill 
(Md.)  101. 

Missouri.  —  Rev.  Stat.  Mo.  (1889),  §  5178; 
Claflin  v.  Rosenberg,  42  Mo  439,  97  Am.  Dec. 
336,  43  Mo.  593;  Bishop  v.  O'Connell,  56  Mo. 
158;  Wright  v.  McCormick,  67  Mo.  426;  Stern 
v.  Henley,  68  Mo.  262 ;  State  v.  Merritt,  70  Mo. 
275;  Cator  v.  Collins,  2  Mo.  App.  225;  Burgert 
v.  Borchert,  59  Mo.  80;  Bosse  v.  Thomas,  3 
Mo.  App.  472;  Dyer  v.  Balsley,  40  Mo.  App. 
559;  Mcintosh  v.  Smiley,  32  Mo.  App.  125; 
Franklin  v.  Gumersell,  11  Mo.  App.  306; 
Halderman  v.  Stillington,  63  Mo.  App.  212,  I 
Mo.  App.  Rep.  733;  Lesem  v.  Heriiford.  44 
Mo.  323;  State  v.  Goetz,  131  Mo.  675;  Sprin- 
gate  v.  Koppelman  Furniture  Co.,  51  Mo.  App. 
1;  Allen  v.  Massey,  17  Wall.  (U.  S.)  351,  de- 
cided under  Missouri  statute.  See  also  Leeser 
v .  Boekhon,  38  Mo.  App.  445 ;  Link  v.  Harring- 
ton, 41  Mo.  App.  635;  Boyd  v.  Pottle.  2  Mo. 
App.  Rep.  1220.  The  cases  of  King  v.  Bailey, 
6  Mo.  575,  8  Mo.  332;  Shepherd  v.  Trigg,  7 
Mo.  151;  Ross  v.  Crutsinger,  7  Mo.  245; 
Kuykendall  v.  McDonald,  15  Mo.  416.  57  Am. 
Dec.  212;  McDermott  v.  Batnum,  16  Mo.  114; 
State  v.  Smith,  31  Mo.  566;  State  v.  Rosenfeld, 
35  Mo.  472;  State  v.  Evans,  38  Mo.  150;  Hart- 
man  v.  Vogel,  41  Mo.  570,  asserting  a  different 
rule,  were  decided  under  statutory  provisions 
differing  from  those  now  in  force,  and  are  ob- 
solete. 

Montana. — Civ.  Code  Montana,  §  4491; 
Botcher  v.  Berry.  6  Mont.  448;  Harmon  v. 
Hawkins,  18  Mont.  525;  Yank  v.  Bordeaux, 
(Mont.  1899)  58  Pac.  Rep.  42;  Kleinschmidt  v. 
McAndrews,  117  U.  S.  282,  decided  under 
Montana  statute.  See  also  Tuttle  v.  Mer- 
chant's Nat.  Bank,  19  Mont.  n. 

Nevada. — Tognini  v.  Kyle,  17  Nev  209,  45 
Am.  Rep.  442;  Comp.  Laws  Nevada  292; 
Lawrence  v.  Burnham,  4  Nev.  361,97  Am.' 
Dec.  540;  Ciute  v.  Steele,  6  Nev.  335.  See  also 
Doak  v.  Brubaker,  1  Nev.  218;  Carpenter  v. 
S  Volume  XIV. 


Change  of  Possession, 


AND  CONVEYANCES. 


Effect  of  Retention' 


capable  of  delivery  and  no  honest  and  fair  reason  can  be  assigned  for  the 
vendor  not  giving  up  and  the  vendee  not  taking  possession.1 

Clark,  2  Nev.  243;  Gray  v.  Sullivan,  10  Nev. 
416. 

South  Dakota.  —  Comp.  Laws  Dakota,  §  4657; 
Longley  v.  Daly,  I  S.  Dak.  257;  Howard  v. 
D  wight.  8  S.  Dak.  398. 

Utah.  —  Rev.  Slat.  Utah  (1898),  §  2473; 
Ewing  v.  Merkley,  3  Utah  406. 

Verm  ml.  —  Mottz/.  McNiel,  I  Aik.  (Vt.)  162; 
Weeks  v.  Wead,  2  Aik.  (Vt.)64;  Farns  worth  v. 
Sfiepird.  6  Vt.  52';  Fuller  v.  Sears,  5  Vt.  527; 
Gates  v.  Gaines,  to  Vt.  346;  Weeks  v.  Prescott, 
53  Vt.  57;  Stephenson  v.  Clark,  20  Vt.  624; 
Mills  v.  vVarner,  19  Vt.  609,  47  Am.  Dec.  711; 
White  v.  Millet,  46  Vt.  65;  Perrin  v.  Reed,  35 
Vt.  2;  Lynde  v.  Melvin,  11  Vt.  683,  34  Am. 
Dec.  717;  Houston  v.  Howard,  39  Vt.  54; 
Downer  v.  Downer,  11  Vt.  395;  Daniels  v.  Nel- 
sou,  41.  Vt.  161,  98  Am.  Dec.  577;  Kendall  v. 
Samson,  12  Vt.  515;  Pettingill  v.  Elkins,  50 
Vt.  431;  Wilson  v.  Hooper,  12  Vt.  653,  36  Am. 
Dec.  366;  Hildreth  v.  Fitts,  53  Vt.  684;  Rock- 
wood  v.  Collamer,  14  Vt.  141 ;  Dewey  v. 
Thrall,  13  Vt.  281;  Ridout  v.  Burton,  27  Vt. 
388.  See  also  Durkee  v.  Mahoney,  1  Aik. 
(Vt.)  116. 

Washington.  —  Hill's  Annot.  Stat.  Wash., 
§  1454;  Whiting  Mfg.  Co.  v.  Gephart,  6  Wash. 
615. 

Canada. — Rev.  Stat.  Ont.  (1877),  c.  irg,  §  5; 
McMillan  v.  McSherry,  15  Grant  Ch.  (U.  C.) 
133;  Taylor  v.  Commercial  Bank,  4  U.  C.  C. 
P.  447;  MakefislJ  v.  I.ynn,  5  U.  C.  C.  P.  410; 
Porter  v.  Flintotf,  6  U.  C.  C.  P.  335;  Kissock 
v.  Jarvis,  6  U.  C.  C.  P.  393;  William  v. 
Rapelje,  8  U.  C.  C.  P.  186;  Perrin  v.  Davis,  9 
U.  C.  C.  P.  147:  Grand  Trunk  R.  Co.  .v.  Lees, 
9  U.  C.  C.  P.  249;  Patton  v.  Foy,  9  U.  C.  C. 
P.  512;  Feehan  v.  Toronto  Bank,  10  U.  C.  C. 
P.  32;  Tarner  v.  Mills,  11  U.  C.  C.  P.  366; 
Boynton  v.  Boyd,  12  U.  C.  C.  P.  334;  Canada 
Permanent  Loan,  etc.,  Co.  v.  Page,  30  U.  C. 
C.  P.  1;  Corneill  v.  Abell,  31  U.  C.  C.  P.  107; 
McMasler  v.  Garland,  31  U.  C.  C.  P.  320; 
Burnham  v.  Waddell,  28  U.  C.  C.  P.  263,  3 
Ont.  App.  288;  Hodgins  v.  Johnston,  5  Ont. 
App.  449;  Toronto  Bank  v.  Eccles,  10  U.  C. 
C.  P.  282;  Fraser  v.  Gladstone,  11  U.  C.  C.  P. 
125;  Williams  v.  McDonald,  7  U.  C.  Q.  B.  381; 
He  ward  v.  Mitchell,  tr  U.  C.  Q.  B.  625;  How- 
ell v .  McFarlane,  16  U.  C.  Q.  B.  469;  McDon- 
ald v.  Weeks,  8  Grant  Ch.  (U.  C.)  2q7. 

"  The  Voluntary  and  Unnecessary  Permission  to 
a  Vendor  of  Personal  Property  to  Retain  Possession 
of  it,"  it  has  been  said.  "  is  conclusive  evi- 
dence of  a  colorable  sale."  Hadden  v.  Dooley, 
92  Fed.  Rep.  274,  63  U.  S.  App.  173. 

Missouri  Rule  as  to  Recorded  Deed  of  Trust  or 
Mortgage.  —  Before  a  court  will  pronounce  a 
deed  of  trust,  or  mortgage  of  personal  prop- 
erty, duly  recorded,  void  upon  its  face,  the  in- 
strument should  plainly  express  the  right  of 
the  grantor  to. the  possession  of  and  his  power 
of  disposition  01'  the  property,  or  the  implica- 
tion should  be  a  necessary  one,  otherwise  the 
question  as  to  the  consideration  of  such  an  in- 
strument and  its  validity  is  for  the  jury. 
Voorhis  v.  Langsdorf,  31  Mo.  451;  States. 
Byrne.  35  Mo.  147.  See  also  Miller  v.  Bas- 
com,  28  Mo.  352. 

"  An  Intention  or  Purpose  to  Leave  Property  in 


Possession  of  the  Vendor  for  an  indefinite 
period,"  said  the  court  in  Meyer  Brothers 
Drug  Co.  v.  White,  66  Mo.  App.  24,  "  is  an 
evidential  facl  which  a  jury  may  consider  in 
determining  the  good  faith  of  a  sale,  but  we 
have  found  no  case  that  holds  it  to  be  conclu- 
sive evidence  of  bad  faith." 

Sale  by  Joint  Owner  of  Chattel  in  Possession.  — 
See  infra,  this  section,  Where  property  Is 
in  Possession  of  Third  Person. 

Overruled  and  Obsolete  Cases.  —  There  are  a 
great  many  cases  which  have  held  the  princi- 
ple set  out  in  the  text  but  have  since  been 
overruled,  or  become  obsolete.  These  are,  of 
course,  omitted  here,  but  will  be  noticed  where 
the  present  rule  in  those  jurisdictions  is 
stated. 

1.  Pennsylvania  Doctrine.  —  Clow  v.  Woods,  5 
S.  &  R.  (Pa.)  275,  9  Am.  Dec.  346;  Babb  v. 
Clemson,  10  S.  &  R.  (Pa.)  419,  13  Am.  Dec. 
684;  Shaw  v.  Levy,  17  S.  &  R.  (Pa.)  99;  Dawes 
v.  Cope,  4  Binn.  (Pa.)  258;  Young  v.  M'Clure, 
2  W.  &  S.  (Pa.)  147;  Hulings  v.  Guthrie,  4  Pa. 
St.  124;  Haynes  v.  Hunsicker,  26  Pa.  St  58; 
Dunlap  v.  Bournon ville,  26  Pa.  St.  72;  Born 
v.  Shaw,  29  Pa.  St.  288,  72  Am.  Dec.  633; 
Dewart  v.  Clemeni,  48  Pa.  St.  413;  Barr  v. 
Reitz,  53  Pa.  St.  256;  Davis  v.  Bigler,  62  Pa. 
St.  242,  1  Am.  Rep.  393;  McKibbin  v.  Martin, 
64  Pa.  St.  352,  3  Am.  Rep.  588;  Haak  v.  Lin- 
derman,  64  Pa.  St.  499,  3  Am.  Rep.  612;  Miller 
v.  Garman,69  Pa.  St.  134;  Garman  v.  Cooper, 
72  Pa.  St.  37;  Worman  v.  Kramer,  73  Pa.  St. 
378;  Bond  v.  Bronson,  80  Pa.  St.  360;  Maynes 
v.  Atwater,  88  Pa.  St.  496;  Bismark  Bldg., 
etc.,  Assoc.  v.  Bolster,  92  Pa.  St.  123;  Bil- 
lingsley  v.  White,  59  Pa.  St.  464;  Parks  v. 
Smith,  94  Pa.  St.  46;  Pearson  v.  Carter,  94  Pa. 
St. 156;  Thompson  v.  Paret,  94  Pa.  St.  275; 
Wagner  v.  Com.,  (Pa.  1885)  19  Rep.  696;  Barr 
v.  Boyles,  96  Pa.  St.  31;  Dougherty  v.  Hag- 
gerty,  96  Pa.  St.  515;  Crawford  v.  Davis.  99 
Pa.  St.  576;  Streeper  v.  Eckart,  2  Whart.  (Pa.) 
302,  30  Am.  Dec.  258;  Hoffner  v.  Clark,  5 
Whart.  (Pa.)  545;  Stark  v.  Ward,  3  Pa.  St.  328; 
Faunce  v.  Sedgwick,  8  Pa.  St.  407;  Milne  v. 
Henrv.  40  Pa.  St.  352;  Evans  v.  Scott,  89  Pa.  St. 
136;  Beaty  v.  Bprdwell,  91  Pa.  St.  438;  Weller 
v.  Meeder,  2  Pa.  Super.  Ct.  488;  Medalis  v. 
Weimer,  22  Pa.  Co.  Ct.  91;  Lehr  v.  Brodbeck, 
(Pa.  1899)  43  All.  Rep.  1006;  Brawn  v.  Keller, 
43  Pa.  St.  104,  82  Am.  Dec.  554,  3  Grant  Cas. 
(Pa.)  144;  Bentz  v.  Rockey.  69  Pa.  St.  71; 
Stephens  v.  Gifford,  137  Pa.  St.  219,  21  Am.  St. 
Rep.  868,  27  W.  N.  C.  (Pa.)  30;  Buckley  v. 
Duft,  114  Pa.  St.  596;  Steele  v.  Miller,  (Pa. 
1885)  1  Atl.  Rep.  434;  Eckfeldt  v.  Frick,  4 
Phila.  (Pa.)  116,  17  Leg.  Int.  (Pa.)  332;  God- 
dard  v.  Weil,  165  Pa.  St.  41Q.  36  W.  N.  C.  (Pa.) 
98.  See  also  Warwick  Iron  Co.  v.  Hone  ybrook 
First  Nat.  Bank,  (Pa.  1888)  13  Atl.  Rep.  79; 
Betz  v.  Franz,  (Pa.  1888)  13  Atl.  Rep.  940;  Mc- 
Guire  v.  James,  143  Pa.  St.  521;  Hugus  v. 
Robinson,  24  Pa.  St.  9;  Renninger  v.  Spatz, 
128  Pa.  St.  524,  15  Am.  St.  Rep.  692. 

A  Question  for  the  Jury. —  It  is  for  the  jury  to 
find  from  the  evidence  whether  the  sale  was  in 
good  faith  or  colorable.  Renninger  v.  Spatz, 
128  Pa.  St.  524,  15  Am.  St.  Rep.  692;  Evans  v. 
Scott,  89  Pa.  St.  136. 
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Exceptions.  —  The  rule  which  has  been  stated  is,  however,  not  without  excep- 
tions.1 Thus  it  is  held  not  to  apply  to  sales  of  property  which  is  not  in  con- 
dition to  be  moved,  as,  for  example,  growing  crops,  or  grain  in  a  warehouse;* 
or  which  cannot  be  actually  delivered  at  the  time  of  sale,  as  a  ship  at  sea  or  a 
slave  on  hire  to  another.3  The  retention  of  possession  by  a  vendor  in  a  con- 
ditional sale,  until  such  time  as  the  sale  shall  become  absolute,  does  not  render 
the  transaction  void.4  Another  exception  which  has  received  recognition  is 
in  the  case  of  judicial  5  or  other  public  sales.6  It  has  also  been  held  that  the 
rule  does  not  apply  in  favor  of  creditors  and  purchasers  having  actual  notice 
of  the  sale.7    But  a  preponderance  of  authority  is  against  allowing  such  an 


This  seemingly  broad  statement  is  somewhat 
elucidated  by  the  following  language  of  Fell, 
J.,  delivering  the  opinion  of  the  court  in  God- 
dard  v.  Weif,  165  Pa.  St.  419,  36  W.  N.  C.  (Pa.) 
98:  "  If  there  has  been  neither  delivery  nor 
the  assumption  of  control,  it  may  be  the  duty 
of  the  court  to  pronounce  the  sale  void  for 
legal  fraud,  but  when  the  vendee  has  assumed 
control  the  question  whether  the  sale  is  bona 
fide  is  usually  one  of  fact,  and  the  question  is 
whether  the  vendee  has  done  all  that  could 
reasonably  be  expected  in  such  a  case." 

But  the  question  of  fraud,  where  the  facts 
are  established,  is  for  the  court,  and  not  for 
the  jury.  Buckley  v.  Duff,  114  Pa.  St.  596; 
Dornick  v.  Reichenback,  10  S.  &  R.  (Pa.)  84; 
Young  v.  M'Clure,  2  W.  &  S.  (Pa.)  150. 

1.  Exceptions  —  Retention  of  Personal  Chattels 
by  Grantor  in  Deed  of  Trust.  —  Robbins  v.  Old- 
ham, 1  Duv.  (Ky.)  28. 

Where  Debtor  Never  Had  Possession  of  Chattel 
in  Question.  —  Harrison  v.  Foster,  62  Mo.  App. 
603. 

Transfers  of  Accounts  or  Choses  in  Action.  — 

Schavvacker  v.  Ludington,  77  Mo.  App.  415. 

Sale  by  Employee  to  Employer  —  Both  Living 
Together.  —  McGuire  v.  West,  (Ky.  1897)  43  S. 
W.  Rep.  458- 

Lease  to  Vendor.  —  McCullough  v.  Willey, 
(Pa.  1899)  43  Atl.  Rep.  999.  See  also  Buckley 
v.  Duff,  114  Pa.  St.  596;  Renninger  v.  Spatz, 
128  Pa.  St.  524,  15  Am.  St.  Rep.  692;  Pressel 
v.  Bice,  142  Pa.  St.  263;  Ditman  v.  Raule,  124 
Pa.  St.  225;  Bell  v.  McCloskey,  155  Pa.  St. 
319.  But  compare  Betz  v.  Franz,  (Pa.  1888) 
13  Atl.  Rep.  940. 

Sale  of  Colts  Thereafter  to  Be  Foaled.  —  Hull 
71.  Hull,  48  Conn.  250,  40  Am.  Rep.  165.  See 
also  Leavitt  v.  Jones,  54  Vt.  423,  41  Am.  Rep. 
849. 

Assignments  of  Mortgages,  etc.  —  Hall  v.  Red- 
ding, 13  Cal.  215. 

Sale  by  Vendor  and  Investment  in  Like  Prop- 
erty for  Vendee's  Benefit.  —  Ridout  v.  Burton,  27 
Vt.  383. 

2.  Property  Not  in  Condition  to  Be  Moved  — 

California.  —  Bours  v.  Webster,  6  Cal.  661; 
Bernal  v.  Hovious,  17  Cal.  541,  79  Am.  Dec. 
147;  Quiriaque  v.  Dennis,  24  Cal.  154; 
O'Brien  v.  Ballou,  116  Cal.  318. 

Illinois.  —  Davis  v.  Ransom,  18  111.  396; 
Wright  v.  Grover,  27  111.  426;  Hart  v.  Wing, 
44  111.  141;  Simmons  v.  Jenkins,  76  111.  479; 
Webster  v.  Granger,  78  111.  230;  Lefever  v. 
Mires,  81  111.  456;  Johnson  v.  Holloway,  82 
111.  334;  Ticknor  v.  McClelland,  84  111.  471; 
Allen  v.  Carr,  85  111.  388;  Goodheart  v.  John- 
son, 88  111.  58;  Richardson  v.  Rardin,  88  111. 
124;  Dunlap  v.  Epler,  88  111.  82;  Greenebaum 


v.  Wheeler,  90  111.  296;  Dunning  v.  Mead,  90 
111.  376;  Rozier  v.  Williams,  92  111.  187;  Broad- 
well  v.  Howard,  77  111.  305.  See  also  Ketchum 
v.  Watson,  24  111.  591;  Walker  v.  Collier,  37 
111.  362;  Straus  v.  Minzesheimer,  78  111.  492; 
Thompson  v.  Wilhite,  81  111.  356;  McCann  v. 
Meyer,  4  111.  App.  376. 

Kentucky.  —  Cummins  v.  Griggs,  2  Duv. 
(Ky.)  87,  87  Am.  Dec.  482;  Robbins  v.  Old- 
ham, 1  Duv.  (Ky.)2g;  Kenton  v.  Ratcliff,  (Ky. 
1899)49  S.  W.  Rep.  14;  Morton  v.  Ragan,  5 
Bush  (Ky.)  335.  See  also  Kentucky  cases 
cited  supra,  this  section. 

Vermont.  —  See  Kingsley  z:  White,  57  Vt. 
565,  infra,  next  note. 

Contract  for  Sale  of  Ore  to  Be  Delivered  as 
Mined.  —  Finding  v.  Hartman,  14. Colo.  596. 

3.  Impossibility  of  Delivery  at  Time  of  Sale.  — . 
Robbins  v.  Oldham,  1  Duv.  (Ky.)  28. 

Logs  on  Low  Wet  Ground.  —  A  sale  of  logs 
may  be  valid  as  against  creditors  of  the  ven- 
dor without  any  change  of  possession,  where 
the  logs  when  sold  were  piled  on  a  lot  which 
was  so  low  and  wet  that  it  was  impossible  to 
remove  the  logs  so  as  to  have  them  of  any 
value,  except  when  the  ground  was  frozen. 
Kingsley  v.  White,  57  Vt.  565. 

4.  Conditional  Sale.  —  Roberts  v.  Hawn,  20 
Colo.  77.  See  also  Conard  v.  Atlantic  Ins. 
Co..  1  Pet.  (U.  S.)  386;  Robbins  v.  Oldham,  1 
Duv.  (Ky.)  28;  Wilder  v.  Stafford,  30  Vt. 
399- 

5.  Rule  Does  Not  Apply  to  Cases  of  Judicial 
Sales.  —  Han  ford  v.  Obrecht,  49  III.  146; 
Lothrop  v.  Wightman,  41  Pa.  St.  297;  Mvers 
v.  Harvey,  2  P.  &  W.  (Pa.)478;  Walter  v.  Ger- 
nant,  13  Pa.  St.  515,  53  Am.  Dec.  491;  Craig's 
Appeal,  77  Pa.  St.  448;  Maynes  v.  At  water,  88 
Pa.  St.  496;  Smith  v.  Crisman,  91  Pa.  St.  428; 
Bisbing  v.  Third  Nat.  Bank,  93  Pa.  St.  79,  39. 
Am.  Rep.  726. 

Property  Sold  under  Execution. —  Huebler  v. 
Smith,  62  Conn.  186,  36  Am.  St.  Rep.  337; 
Lowe  v.  Matson,  140  111.  108,  reversing  35  111. 
App.  602;  Robbins  v.  Oldham,  1  Duv.  (Ky.)' 
28;  Greathouse  v.  Brown,  5  T.  B.  Mon.  (Ky.) 
282,  17  Am.  Dec.  67;  Gates  v.  Gaines,  10  Vt. 
346.  See  also  Vanmeter  v.  Estill,  7S  Ky.  456; 
Miles  v.  Edelen,  1  Duv.  (Ky.)  270. 

6.  Public  Auction  Sale.  —  Perry  v.  Foster,  3 
Harr.  (Del.)  293. 

Public  Sale  under  Deed  of  Trust.  —  Clark  v. 
Cox,  118  Mo.  652. 

Whether  the  Sale  Was  Bona  Fide  Is  a  Question 
for  the  Jury  in  such  case.  Perry  v.  Foster,  3 
Harr.  (Del.)  293. 

7.  Eule  Does  Not  Apply  in  Favor  of  Creditors 
Having  Actual  Notice  of  Sale.  —  Sechler  Car- 
riage Co.  v.  Dryden,  71  III.  App.  5S3.  See 
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exception  to  the  rule,  at  least  where  the  creditors'  claims  had  accrued  before 
the  sale.1  In  some  states  a  retention  of  possession  by  a  vendor,  of  goods 
which  are  exempt  from  attachment  or  execution,  is  considered  to  be  not 
fraudulent.3  An  important  exception  to  the  rule  that  a  retention  of  possession 
by  a  vendor  or  mortgagor  3  of  personalty  is  fraudulent,  is  recognized  in  many 
jurisdictions  in  which  the  vendor  or  mortgagor  may  safely  retain  possession, 
provided  a  written  instrument  conveying  the  property  be  executed,  acknowl- 
edged, and  filed  for  record.4 

c.  As  Prima  Facie  Evidence  of  Fraud  —  (i)  Rule  Stated.  —  The 
other  view,  and  the  one  which  is  supported  by  the  preponderance  of  authority 
and  is  steadily  gaining  ground,  is  that  such  retention  of  possession  is  merely 
prima  facie  evidence  of  fraud;  that  is,  that  it  raises  a  presumption  of  fraud 
which  becomes  conclusive  in  the  absence  of  any  satisfactory  explanation,  but 
may  be  rebutted  by  a  showing  on  the  part  of  those  claiming  under  the  sale 
that  there  was  no  fraud  in  fact.5 


also  Lowe  v  Matson,  140  111.  108  reversing  35 
111.  App.  602. 

Subsequent  Creditors  and  Purchasers.  —  Van- 
meter  7/.  Estill.  78  Ky.  456.  See  also  Daniel  v. 
Morrison,  6  Dana  (Ky.)  184;  Enders  v.  Wil- 
liams, r  Met.  (Ky.)  353- 

In  Fidelity  Ins.,  etc.,  Co.  v.  Madden,  14 
Mont?.  Co.  Rep.  (Pa.)  210,  it  was  held  that 
whether  a  sale  was  fraudulent  as  against  cred- 
itors of  the  vendor  who  became  such  after  the 
sale,  but  while  the  vendor  was  in  possession 
•f  and  exercising  acts  of  ownership  over  the 
property,  was  a  question  for  the  jury,  the  sale 
being  fraudulent  in  fact  as  to  then  existing 
creditors. 

1.  Sale  Void  Even  as  Against  Creditors  with 
Ifotice.  —  Bassinger  v.  Spangler,  g  Colo.  175; 
Lawrrence  v.  Burnham,  4  Nev.  361,  97  Am. 
Dec.  540;  Warwick  Iron  Co.  v.  Honeybrook 
First  Nat.  Bank,  (Pa.  1888)  13  Atl.  Rep.  79; 
Perrin  v.  Reed,  35  Vt.  2.  See  also  Hewett  v. 
Griswold,  43  111.  App.  43;  Howell  v.  Fisk,  52 
111.  App.  310;  Fidelity  Ins.,  etc.,  Co.  v.  Mad- 
den, 14  Montg.  Co.  Rep.  (Pa.)  210 

2.  Retention  of  Possession  by  Vendor  of  Exempt 
Chattels  Not  Fraudulent.  —  George  v.  Bassett, 
54  Vt.  217;  Leavitt  v.  Jones,  54  Vt.  423,  41 
Am.  Rep.  849;  Patten  v.  Smith,  4  Conn.  450, 
10  Am.  Dec.  166.  See  also  Foster  v.  Mc- 
Gregor, 11  Vt.  595,  34  Am.  Dec.  713;  Jewett 
v.  Guyer,  38  Vt.  218. 

In  Waite  v.  Mathews,  50  Mich.  392,  a  simi- 
lar rule  is  recognized  in  reference  to  chattel 
mortgages. 

But  the  Court  of  California  does  not  recognize 
any  such  exception  to  the  general  rule.  Bar- 
ton v.  Brown,  68  Cal.  11. 

In  Kentucky  it  has  been  held  that  although 
an  absolute  sale  of  personal  property,  which 
remains  in  the  possession  of  the  vendor,  is 
constructively  fraudulent  as  to  his  creditors, 
yet.  if  the  property  be  exempt  from  levy  and 
sale  under  execution,  the  vendee  may  recover 
the  value  thereof  from  a  creditor  of  the  vendor 
who  has  had  the  property  levied  upon  and 
sold.    Anthony  v  Wade,  1  Bush  (Ky.)  no. 

3.  As  to  Mortgages,  see  infra,  this  section. 
Rule  as  to  Chattel  Mortgages. 

4.  Recording  Bill  of  Sale —  Iowa.  —  Code  Iowa 
(I8g7),  §  2906;  Iowa  Revision,  §  2201;  Kuhn 
*.  Graves,  9  Iowa  303;  Prather  v.  Parker,  24 
Iowa  26;  Harris  v.  Pence,  93  Iowa  481;  Mc- 
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Gavran  v.  Haupt,  9  Iowa  83.  See  also  Miller 
v.  Bryan,  3  Iowa  58;  Crawford  v.  Burton,  6 
Iowa  476;  Courtright  v.  Leonard,  11  Iowa  32; 
Day  v.  Griffith,  15  Iowa  104;  Hesser  v.  Wil- 
son, 36  Iowa  152;  Boothby  v.  Brown,  40  Iowa 
104;  Sutton  v.  Ballou,  46  Iowa  517;  McKay  v. 
Clapp,  47  Iowa  418;  Smith  v.  Champney,  50 
Iowa  174;  Hickok  v.  Buell,  51  Iowa  655;  Mc- 
intosh v.  Wilson,  81  Iowa  339. 

Maryland. — See  Gough  v.  Edelen,  5  Gill 
(Md.)  101;  Bruce  v.  Smith,  3  Har.  &  J.  (Md.) 
499;  Hambleton  v.  Hayward,  4  Har.  &  J. 
(Md.)  443. 

Washington.  —  Hill's  Annot.  Stat.  Wash., 
§  1454;  Wbiting  Mfg.  Co.  v.  Gephart,  6  Wash. 
615. 

Canada.  —  Rev.  Stat.  Ont.  (1877),  c.  119,  §  5; 
McMillan  v.  McSherry,  15  Grant  Ch.  (U.  C.) 
133;  Taylor  v.  Commercial  Bank,  4  U.  C.  C. 
P.  447;  Wakefield  v.  Lynn,  5  U.  C.  C.  P.  410; 
Porter  v.  Flintoff,  6  U.  C.  C.  P.  335;  Kissock 
v.  Jarvis,  6  U.  C.  C.  P.  393;  William  v.  Ra- 
pelje,  8  U.  C.  C.  P.  186;  Perrin  v.  Davis,  9  U. 
C.  C.  P.  147;  Grand  Trunk  R.  Co.  v.  Lees,  9 
U.  C.  C.  P.  249;  Palton  v.  Foy,  9  U.  C.  C.  P. 
512;  Feehan  p.  Toronto  Bank,  10  U.  C.  C.  P. 
32;  Turner  v.  Mills,  n  U'.  C.  C.  P.  366;  Boyn- 
ton  v.  Boyd,  12  U.  C.  C.  P.  334;  Canada  Per- 
manent Loan,  etc.,  Co.  v.  Page,  30  U.  C.  C.  P. 
I j  Corneill  v.  Abell,  31  U.  C.  C.  P.  107;  Mc- 
Master  v.  Garland,  31  U.  C.  C.  P.  320;  Burn- 
ham  v.  Waddell,  28  U.  C.  C.  P.  263,  3  Ont. 
App.  288;  Hodgins  v.  Johnston,  5  Ont.  App. 
449;  Toronto  Bank  y.  Eccles,  10  U.  C.  C.  P. 
282;  Fraser  v.  Gladstone,  11  U.  C.  C.  P.  125; 
Williams  v.  McDonald,  7  U.  C.  Q.  B.  381; 
Hewardw.  Mitchell,  11  U.  C.  Q.  B.  625;  Howell 
v.  McFarlane,  16  U.  C.  Q.  B.  469;  McDonald 
v.  Weeks,  8  Grant  Ch.  (U.  C.)  297. 

5.  Retention  of  Possession  Prima  Facie  Evidence 
of  Fraud  —  England.  —  Martindale  v.  Booth,  3 

B.  &  Ad.  498,  23  E.  C.  L.  130;  Kidd  v.  Raw- 
linson,  2  B.  &  P.  59;  Carr  v.  Burdiss,  5  Tyrw. 
136;  Arundell  v.  Phipps,  10  Ves.  Jr.  145; 
Dewey  v,  Bayntun,  6  East  257;  Reed  v.  Blades, 

5  Taunt.  212,  1  E.  C.  L.  81;  Lindon  v.  Sharp, 

6  M.  &  G.  895.  46  E.  C.  L.  895;  Eastwood  v. 
Brown,  R.  &  M.  312,  21  E.  C.  L.  447;  Pennell 
v.  Dawson,  18  C.  B.  355,  86  E.  C.  L.  355; 
Haselinton  v.  Gill,  3  T.  R.  620,  note  a.  See 
also  Steward  v.  Lombe,  1  Brod.  &  B.  506,  5  E. 

C.  L.  167;   Watkins  v.  Birch,  4  Taunt.  823; 
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Publio  Sales.  —  It  has  been  held  that 

Latimer  v.  Batson,  4  B.  &  C.  652,  10  E.  C.  L. 
432;  Leonard  v.  Baker,  1  M.  &  S.  251;  Jezeph 
v.  Ingram,  8  Taunt.  838,  4  E.  C.  L.  303. 

As  is  shown  by  the  above  cases,  the  English 
courts  have  abandoned  the  doctrine  laid  down 
in  Twyne's  Case,  3  Coke  80,  and  Edwards  v. 
Harben,  2  T.  R  587,  that  retention  of  posses- 
sion is  fran  i  per  se. 

United  States.  —  Warner  v.  Norton,  20  How. 
(U.  S.)  448;  Crawford  v.  Neal,  144  U.  S.  585, 
affirming  36  Fed.  Rep.  20. 

The  Supr?me  Court  of  the  United  States  has 
abandoned  the  view  that  the  want  of  a  change 
of  possession  renders  the  sale  fraudulent 
per  se,  announced  in  Hamilton  v.  Russell,  1 
Cranch  (U.  S.)  305;  Merrill  v.  Dawson, 
Hampst.  (U.  S.)  563;  The  Schooner  Romp, 
OIc.  Adm.  196;  U.  S.  v.  Hooe,  3  Cranch  (U.  S.) 
73;  Meeker  v.  Wilson,  1  Gall.  (U.  S.)  419; 
U.  S.  v.  Conyngham,  4  Dall.  (Pa.)  358;  Phet'ti- 
place  v.  Sayles,  4  Mason  (U.  S.)  321. 

Alabama.  —  Hobbs  v.  Bibb,  2  Stew.  (Ala.) 
54;  Cra  vford  v.  Kirksey,  55  Ala.  282,  28  Am. 
Rep.  704,  50  Ala.  590;  Boiling  v.  Jones,  67 
Ala.  508;  Ayres  v.  Mcore,  2  Stew.  (Ala.)  336; 
Blocker  v.  Burruss,  2  Ala.  354;  Martin  v. 
White,  2  Stew.  (Ala.)  162;  Moog  v.  Benedicks, 
49  Ala.  512;  Millard  v.  Hall,  24  Ala.  209; 
Cummings  v.  McCullough,  5  Ala.  324;  Mayer 
v.  Clark,  40  Ala.  259;  Danner  Land,  etc  ,  Co. 
v.  Stonewall  Ins.  Co.,  77  Ala.  184;  Planters', 
etc.,  Bank  v.  Borland,  5  Ala.  539;  Mauldin  v. 
Mitchell,  14  Ala.  814;  Wyatt  v.  Stewart,  34 
Ala.  716;  Ullman  v.  Myrick,  93  Ala.  523;  Troy 
Fertilizer  Co.  v.  Norman,  107  Ala.  667;  Abney 
v.  Kingsland,  10  Ala.  363.  See  also  State 
Bank  v.  M'Dade,  4  Port.  (Ala.)  252;  Paulling 
v.  Sturgus,  3  Stew.  (Ala.)  95;  Upson  v.  Rai- 
ford,  29  Ala.  188;  Shackelford  v.  Planters, 
etc..  Bank,  22  Ala.  238;  Anderson  v.  Brooks, 
11  Ala.  953;  Killough  v.  Steele,  I  Stew.  &  P. 
(Ala  )  262. 

Arizona.  —  Liebes  v.  Steffy,  (Ariz.  1893)  32 
Pac.  Rep.  261. 

Arkansas.  —  Field  v.  Simco,  7  Ark.  269; 
Valley  Distilling  Co.  v.  Atkins,  50  Ark.  289; 
Martin  v.  Ogden,  41  Ark.  186;  Stix  v.  Chay- 
tor,  55  Ark.  116;  Hempstead  v.  Johnston,  18 
Ark.  123,  65  Am.  Dec.  458;  George  v.  Norris, 
23  Ark.  121;  Smith  v.  Jones,  63  Ark.  232.  See 
also  Puckett  v.  Reed,  31  Ark.  131 ;  Little 
Rock,  etc.,  R.  Co.  v.  Page,  35  Ark.  304. 

District  of  Columbia.  : —  Josth  v.  Wilson,  19 
D.  C.  529.  See  also  Williams  v.  Luckett,  18 
D.  C.  275. 

Florida.  — Gibson  v.  Love,  4  Fla.  217;  Hol- 
liday  v.  McKinne,  22  Fla.  153;  Briggs  v.  Wes- 
ton, 36  Fla.  629.  See  also  Smith  v.  Hines,  10 
Fla.  258. 

Georgia.  —  Peck  v.  Land,  2  Ga.  I,  46  Am. 
Dec.  368:  Beers  v.  Dawson,  8  Ga.  556;  Flem- 
ing v.  Townsend,  6  Ga.  103,  50  Am.  Dec.  318; 
Scott  v.  Winship,  20  Ga.  429;  Goodwyn  v. 
Goodwyn,  20  Ga.  600;  Clayton  v.  Brown,  17 
Ga.  217;  Carter  v.  Stanfield,  8  Ga.  49;  Wil- 
liams v.  Kelsey.  6  Ga.  365;  Collins  v.  Taggart, 
57  Ga.  355;  Perkins  v.  Patten,  10  Ga.  241. 
Compare  Doll  tier  v.  Williams,  29  Ga.  743. 

Indiana.  —  Rev.  Stat.  Ind.  1881,  §  4911; 
Case  v.  Winship,  4  Blarkf.  (Ind.)  425,  30  Am. 
Dec.  664;  New  Albany  Ins.  Co.  v.  Wilcoxson, 


where  goods  have  been  sold  at  public 

21  Ind.  355;  Dessar  v.  Field,  99  Ind.  548; 
Nutter  v.  Harris,  9  Ind.  88;  Kane  v.  Drake,  27 
Ind.  29;  Rose  v.  Colter,  76  Ind.  590;  Powell  v. 
Scickney,  88  Ind.  310;  Leasure  v.  Coburn,  57 
Ind.  274;  Bentley  v.  Dankle,  57  Ind.  374; 
Watson  v.  Williams,  4  Blackf.  (Ind.)  26,  28 
Am.  Dec.  36;  Foley  v.  Knight,  4  Blackf.  (Ind.) 
420;  Hankins  v.  Ingols,  4  Blackf.  (Ind.)  35; 
Curme  v.  Rauh,  100  Ind.  247;  Seavey  v. 
Walker,  108  Ind.  78;  Caldwell  v.  Williams,  I 
Ind.  405;  Jones  v.  Gott,  10  Ind.  240;  Higgins 
v.  Spahr,  145  Ind.  167. 

Kansas.  —  Comp.  Laws  Kan.,  c.  431,  §  3; 
Wolfley  v.  Rising,  8  Kan.  297;  Phillips  v. 
Reitz,  16  Kan.  396;  Locke  v.  Hedrick,  24  Kan. 
763;  Denny  v.  Faulkner,  22  Kan.  89.  And  see 
Frankhouser  v.  Ellett,  22  Kan.  146. 

Louisiana.  —  Keller  v.  Blanchard,  19  La. 
Ann.  53;  Spivey  v.  Wilson,  31  La.  Ann.  653; 
Devonshire  v.  Gauthreaux,  32  La.  Ann.  1132; 
Richardson  v.  Cramer,  28  La.  Ann.  357;  Mil- 
tenbergtr  v.  Hill,  17  La.  Ann.  52;  Cochrane 
v.  Gibert,  41  La.  Ann.  735;  Guice  v.  Sanders, 
21  La.  Ann.  463. 

Maine.  —  Goodwin  v.  Goodwin,  90  Me.  23, 
60  Am.  St.  Rep.  231;  Shaw  v.  Wilshire,  65  Me. 
485;  Ulmer  v.  Hills,  8  Me.  326;  Reed  v. 
Jewett,  5  Me.  96;  Gardiner  Bank  v.  Hodgdon, 
14  Me.  453;  Bethel  Steam  Mill  Co.  v.  Brown, 
57  Me.  9.  See  also  Reed  v.  Reed,  70  Me.  504; 
Farrar  v.  Smith,  64  Me.  74;  Fairfield  Bridge 
Co.  v.  Nye,  60  Me.  372;  McKee  v.  Garcelon,  60 
Me.  165,  11  Am.  Rep.  200;  Cutter  v.  Copeland, 

18  Me.  127;  Vining  v.  Gilbreth,  39  Me.  496; 
Sawyer  v.  Nichols,  40  Me.  212;  Haskell  v. 
Greely,  3  Me.  425. 

Massachusetts.  —  Waite  v.  Hudson,  1  Dane's 
Abr.  635;  Ociental  Bank  v.  Haskins,  3  Met, 
(Mass.)  338;  Brooks  v.  Powers,  15  Mass.  244, 
8  Am.  Dec.  99;  Allen  v.  Wheeler,  4  Gray 
(Mass.)  123;  Badlam  v.  Tucker,  1  Pick.  (Mass.) 
389,  11  Am.  Dec.  202;  Lanfear  v.  Sumner,  17 
Mass.  no,  9  Am.  Dec.  119;  Homes  v.  Crane, 
2  Pick.  (Mass.)  607;  Ward  v.  Sumner,  5  Pick. 
(Mass.)  59;  Wheeler  v.  Train,  3  Pick.  (Mass.) 
255;  Parsons  v.  Dickinson,  11  Pick.  (Mass.) 
352;  Gould  v.  Ward,  4  Pick.  (Mass.)  104; 
Marden  v.  Babcock,  2  Met.  (Mass.)  99;  Shum- 
way  v.  Rutter,  7  Pick.  (Mass.)  56,  8  Pick. 
(Mass  )  443,  19  Am.  Dec.  340;  Jones  v.  Hugge- 
iord,  3  Met.  (Mass  )  515;  Adams  v.  Wheeler, 
10  Pick.  (Mass.)  200;  Fletcher  v.  Willard,  14 
Pick.  (Mass  )  464;  Macomber  v.  Parker,  14 
Pick.  (Mass  )  497;  Briggs  v.  Parkman,  2  Met. 
(Mass.)  258,  37  Am.  Dec.  89;  Carter  v.  W  illard, 

19  Pick.  (Mass.)  I;  Packard  v.  Wood,  4  Gray 
(.Mass.)  307;  Riurke  v.  Bullens,  8  Gray  (Mass.) 
549;  Veazie  v.  Somerby,  5  Allen  (Mass.)  280; 
Burge  v.  Cone,  6  Allen  (Mass.)  412;  Dempsey 
71.  Gardner,  r27  Mass.  381,  34  Am.  Rep.  389; 
Harlow  v.  Hall,  132  Mass.  232;  Bartlett  v. 
Williams,  I  Pick.  (Mass.)  288;  Shurileff  v. 
Willard,  19  Pick.  (Mass.)  202;  Hardy  v.  Potter, 
10  Gray  (Mass.)  89;  Ingalls  v.  Herrick,  108 
Mass.  351,  11  Am.  Rep.  360. 

Michigan.  —  How.  Stat.,  §  6190;  Molitor  v. 
Robinson,  40  Mich.  200;  Clark  v.  Lee,  78 
Mich.  221;  Waite  v.  Mathews,  50  Mich.  392; 
Buhl  Iron  Works  v.  Teuton,  67  Mich.  623; 
Kipp  v.  Lamoreaux,  8r  Mich.  299;  Jackson  v. 
Dean,  1  Dougl.  (Mich.)  519;  Jansen  v.  Mo 
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Queen,  105  Mich.  199;  Hopkins  v.  Bishop,  91 
Mich.  328,  30  Am.  St.  Rep.  480;  McLaughlin 
v  Lange,  42  Mich.  81;  Webster  v.  Bailey,  40 
Mich.  641;  Carpenter  v.  Graham,  42  MicL.  191; 
Webster  v.  Anderson,  42  Mich.  554,  36  Am. 
Rep.  452;  Bag^  f.  Jerome,  7  Mich.  145;  Hatch 
v.  Fowler,  28  Mich.  205. 

Minnesota.  —  Gen.  Stat.  1878,  c.  41,  §  15; 
Murch  v.  Swensen,  40  Minn.  421;  Lathrop  v. 
Clayton,  45  Minn.  124;  Chickering  v.  White, 
42  Minn.  457;  Benton  z:  Snyder,  22  Minn.  247; 
Blackman  v.  Wheaton,  13  Minn.  326;  Vose  v. 
Stickney,  19  Minn.  367;  Mackellar  v.  Pills- 
bury,  48  Minn.  396;  Cortland  Wagon  Co.  v. 
Sharvy,  52  Minn.  216;  Camp  v.  Thompson,  25 
Minn.  175. 

Mississippi.  —  Ketchum  v.  Brennan,  53  Miss. 
596;  Carter  v.  Graves,  6  How.  (Miss.)  9;  Corn- 
stock  v.  Rayford,  12  Smed.  &  M.  (Miss.)  369; 
Johnston  v.  Dick,  27  Miss.  277;  Summers  v. 
Roos,  42  Miss.  749;  Hilliard  v.  Cagle.  46  Miss. 
309;  Bogard  v.  Gardley,  4  Smed.  &  M.  (Miss.) 
302;  Garland  v.  Chambers,  11  Smed.  &  M. 
(Miss.)  337,  49  Am.  Dec.  63;  Rankin  v.  Hollo- 
way,  3  Smed.  &  M.  (Miss.)  614.  See  also 
Foster  v.  Pugh,  12  Smed.  &  M.  (Miss.)  416; 
Ewing  v.  Cargill,  13  Smed.  &  M.  (Miss)  79; 
Fa'tners'  Bank  v.  Douglass,  11  Smed.  &  M. 
(Miss.)  469. 

Nebraska.  —  Neb.  Comp.  Stat.  188T,  p.  287, 
c.  32,  §  11;  Fitzgerald  v.  Meyer,  25  Neb.  81; 
Robison  v.  Uhl,  6  Neb.  333;  Densmore  v. 
Tamer,  11  Neb.  118;  Miller  v.  Morgan,  11 
Neb.  121;  Uhl  v.  Robison,  8  Neb.  272;  Snyder 
v.  Dangler,  44  Neb.  600;  Morgan  v.  Bogue,  7 
Neb.  433;  Powell  v.  Yeazel,  46  Neb.  225. 

New  Hampshire.  —  Cutting  v.  Jackson,  56 
N.  H.  253;  Coburn  v.  Pickering,  3  N.  H.  415, 
14  Am.  Dec.  375;  Trask  v.  Bowers,  4  N.  H. 
309;  Stowe  v.  Taft,  58  N.  H.  445;  French  v. 
Hall,  9  N.  H.  145,  32  Am.  Dec.  341;  Kendall 
v.  Fitts,  22  N.  H.  1;  Parker  v.  Marvell,  60  N. 
H.  30.  See  also  Clark  v.  Morse,  10  N.  H.  236; 
Haven  v.  Low,  2  N.  H.  18,  9  Am.  Dec.  25; 
Shaw  v.  Thompson,  43  N.  H.  130;  Flagg  v. 
Pierce,  58  N.  H.  348.  Compare  Lang  v.  Stock- 
well,  55  N.  H.  561 ;  Clapp  v.  Rogers,  38  N.  H. 
435;  Coolidge  v.  Melvin,  42  N.  H.  510;  Plaisted 
v.  Holmes,  58  N.  H.  293. 

New  Jersey.  —  Hall  v.  Snowhill,  14  N.  J.  L. 
8;  Runyon  v.  Groshon,  12  N.  J.  Eq.  86;  Parr 
v.  Brady,  37  N.  J.  L.  201;  Sherron  v.  Hum- 
phreys, 14  N.  J.  L.  217.  See  also  Miller  v. 
Shreve,  29  N.  J.  L.  253. 

New  York.  —  \  R;v.  Stat.  N.  Y.  (8th  ed. 
1890),  p.  2591,  §  5;  Stark  v.  Grant,  (C.  PI.  Gen. 
T.)  16  N.  Y.  Supp.  526;  Betz  v.  Conner,  7  Daly 
(N.  Y.)  550;  Rheinfeldr.  v.  Dahlman,  (Supm.  Ct. 
App.  T.)  19  Misc.  (N.  Y.)  162;  Brown  v.  Wil- 
m^rding,  5  Duer  (N.  Y.)  220;  Siedenbach  v. 
Riley,  ill  N.  Y.  560;  Schoonmaker  v.  Ver- 
valsn,  9  Hun  (N.  Y.)  138;  Parmenter  v.  Fitz- 
patrick,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  Supp. 
748;  Hanford  v.  Artcher,  4  Hill  (N.  Y)  271; 
Wallace  v.  Nodine,  57  Hun  (N.  Y.)  239;  Mitch- 
ell v.  West,  55  NY.  107,  a /firming  35  N.  Y. 
Super.  Ct.  565;  Steele  v.  Benham.  84  N.  Y. 
634.;  Hollacher  v.  O'Brien,  5  Hun  (N.  Y.)  277; 
Ball  v.  Loomis,  29  N.  Y.  412;  New  York  Ice 
Co.  v.  Cousins,  23  N.  Y.  App.  Div.  560;  Blaut 
p.  Gabler,  77  N.  Y.  461;   Carr  v.  Johnson,  59 


Hun  (N.  Y.)  620,  12  N.  Y.  Supp.  799;  May  v. 
Walter,  56  N.  Y.  8;  Thompson  v.  Blanchard, 

4  N.  Y.  303;  Tilson  v.  Terwilliger,  56  N.  Y. 
273;  Stimson  v.  Wrigley,  86  N.  Y.  332;  Menken 
v.  Baker,  (Supm.  Ct.  App.  Div.)  57  N.  Y. 
Supp.  541;  Divver  v.  McLaughlin,  2  Wend. 
(N.  Y.)  596;  Collins  v.  Brush,  9  Wend.  (N.  Y.) 
198;  Beals  v.  Guernsey,  8  Johns.  (N.  Y.)  446; 
Hall  v.  Tuttle,  8  Wend.  (N.  Y.)  375;  Van  Bus- 
kirk  v.  Warren,  4  Abb.  App.  Dec.  (N.  Y.)  457, 
affirming  34  Barb.  (N.  Y.)  457,  13  Abb.  Pr.  (N. 
Y.)  145;  Randall  v.  Parker,  3  Sandf.  (N.  Y.) 
69;  Barrow  v.  Paxton,  5  Johns.  (N.  Y.)  258; 
Randall  v.  Cook,  17  Wend.  (N.  Y.)  53;  Taylor 
v.  Mills,  2  Edw.  (N.  Y.)  318;  Sievens  v. 
Fisher,  19  Wend.  (N.  Y.)  181;  Murray  v.  Bur. 
tis,  15  Wend.  (N.  Y.)  212;  Doane  v.  Eddy,  16 
Wend.  (N.  Y.)  523;  Bissell  v.  Hopkins,  3  Cow. 
(N.  Y.)  166;  Stout  v.  Rappelhagen,  (N.  Y. 
Super.  Ct.  Spec.  T.)  51  How.  Pr.  (N.  Y.)  75; 
Southaid  v.  Pinckney,  (C.  PI.  Gen.  T.)  5  Abb. 
N.  Cas.  (N.  Y.)  184;  Ostrander  v.  Fay,  3  Abb. 
App.  Dec.  (N.  Y.)  431,  2  Keyes  (N.  Y.)  587; 
Tate  v.  McCormick,  23  Hun  (N.  Y.)  218;  City 
Bank  v.  Westbury.  16  Hun  (N.  Y.)  458;  Ford 
v.  Williams,  24  N.  Y.  359;  Miller  v.  Lockwood, 
32  N.  Y.  293;  Southard  v.  Benner,  72  N.  Y. 
424;  Burnham  v.  Brennan,  74  N.  Y.  597; 
Husted  v.  Ingraham,  75  N.  Y.  251;  Mumper 
v.  Rushmore,  79  N.  Y.  19;  National  Hudson 
River  Bank  v.  Chaskin,  28  N.  Y.  App.  Div. 
311.  See  also  Niles  v.  Mathusa,  20  N.  Y.  App. 
Div.  483;  Ludlow  v.  Hurd,  19  Johns.  (N.  Y.) 
218;  Sturtevant  v.  Ballard,  9  Johns.  (N.  Y.) 
337;  Tifft  v.  Barton,  4  Den.  (N.  Y.)  171 ;  Stod- 
dard v.  Butler,  20  Wend.  (N.  Y.)  507;  Garde- 
nier  v.  Tubbs,  21  Wend.  (N.  Y.)  169. 

North  Carolina.  —  Brown  v.  Mitchell,  102  N. 
Car.  347,  II  Am.  St.  Rep.  748;  Boone  v.  Har- 
die,  83  N.  Car.  470;  Foster  v.  Woodfin,  n 
Ired.  L.  (33  N.  Car.)  339;  Giimsley  v.  Hocker, 
3  Jones  Eq.  (56  N.  Car.)  4,  67  Am.  Dec.  227. 
See  also  Cheatham  v.  Hawkins.  76  N.  Car.  335, 
80  N.  Car.  161;  Troiier».  Howard,  1  Hawks  (8 
N.  Car.)  320,  9  Am.  Dec.  640;  Smith  v.  Niel,  I 
Hawks  (8  N.  Car.)  341,  and  Rea  v.  Alexander, 

5  Ired.  L.  (27  N.  Car.)  644,  in  which  latter  case 
the  court  said  that  while  the  leaving  of  slaves 
in  the  possession  of  the  vendor  was  not  per  se 
fraudulent,  it  was  a  circumstance  which,  with 
other  facts  and  circumsiances  found  or  ad- 
mitted, might  authorize  the  court  to  say  that 
the  transaction  was  void  for  fraud. 

North  Dakota.  —  Under  Comp.  Laws,  §  4657, 
the  presumption  of  fraud  was  conclusive. 
Conrad  v.  Smith,  2  N.  Dak.  408,  6  N.  Dak. 
337;  Morrison  v.  Oium,  3  N.  Dak.  76. 

But  this  has  been  changed  by  Rev.  Code, 
§  5053,  which  repealed  the  former  statule  and 
made  the  presumption  of  fraud  conclusive 
only  in  the  absence  of  an  affirmative  showing 
by  those  claiming  under  the  sale  or  assign- 
ment, that  it  was  made  in  good  faith.  Conrad 
v.  Smith,  6  N.  D^k.  337. 

The  statute  last  cited  was  prospective  only 
in  its  operation,  and  did  not  relate  to  past 
sales.    Conrad  v.  Smith,  6  N.  Dak.  337. 

Ohio.  —  Collins  v.  Myers,  16  Ohio  547;  Rog- 
ers v.  Dare,  Wright  (Ohio)  136;  Barr  v.  Hatch, 
3  Ohio  527;  Butbridge  v.  Seely  Wright  (Ohio) 
359;    Hombeck   v.   Vanmetre,   9  Ohio  153; 
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permitted  to  retain  possession  therec 
fraud.1 

Thorne  v.  Wilmington  First  Nat.  Bank,  37 
Ohio  St.  254.  See  also  Ferguson  v.  Gilbert,  16 
Ohio  St.  88. 

Oregon.  —  McCully  v.  S vvackhamer,  6  Oregon 
438,  citing  Civ.  Code  Oregon,  p.  262,  §  766, 
subd.  40;  Moore  v.  Floyd,  4  Oregon  101; 
Pierce  v.  Kelly,  25  Oregon  95. 

Rhode  Island.  —  Anthonv  v.  Wheatons,  7 
R.  I.  490;  Sarle  v.  Arnold,  7  R.  I.  582;  Mead  v. 
Gardiner,  13  R.  I.  257;  Beckwith  v.  Burrough, 
13  R.  I.  294;  Goodell  v  Fairbrother,  12  R.  I. 
233,  34  Am.  Rep.  631. 

South  Carolina.  —  Pregnall  v.  Miller,  21  S. 
Car.  385,  53  Am.  Rep.  684;  Jones  v.  Blake, 
2  Hill  Eq.  (S.  Car.)  636;  Pringle  v.  Rhame,  10 
Rich.  L.  (S.  Car.)  74;  Perkins  v.  Douglass, 
52  S.  Car.  129;  Terry  v.  Belcher,  I  Bailey  L.  (S. 
Car.)  568;  Garrett  v.  Rhame,  9  Rich.  L.  (S. 
Car.)  407,  67  Am.  Dec.  557;  Smith  v.  Henry, 
2  Biiley  L.  (S.  Car.)  118;  Werts  v.  Spearma  1, 
22  S.  Car.  200.  See  also  Guignard  v.  Aldrich, 
10  Rich.  Eq.  (S.  Car.)  253;  Howard  v.  Wil- 
liams, 1  Bailey  L.  (S.  Car.)  575,  21  Am.  Dec. 
483;  Smith  v.  Henry,  I  Hill  L.  (S.  Car.)  16; 
Nelson  v.  Good,  20  S.  Car.  223;  Madden  v. 
Day,  1  Bailey  L.  (S.  Car.)  587. 

In  Pregnall  v.  Miller,  21  S.  Car.  385,  53  Am. 
Rep.  684,  Simpson,  C.  J.,  delivering  the  opin- 
ion of  the  court,  showed  that  the  distinction 
drawn  in  Smith  v.  Henry,  1  Hill  L.  (S.  Car.) 
16,  between  sales  where  a  present  considera- 
tion was  advanced,  and  for  a  pre-existing 
debt,  is  no  longer  recognized  in  South  Caro- 
lina. 

Tennessee.  —  Gait  v.  Dibrell,  10  Yerg. 
Tenn.)  146;  Callen  v.  Thompson,  3  Yerg. 
Tenn.)  475,  24  Am.  Dec.  587;  Grubbs  v. 
Greer,  5  Coldw.  (Tenn.)  160;  Maney  v.  Kil- 
lough,  7  Yerg.  (Tenn.)  440;  Young  v.  Pate, 
4  Yerg.  (Tenn.)  164;  Wiley  v.  Lashlee,  8 
Humph.  (Tenn.)  717;  Carney  v.  Carney, 
7  Baxt.  (Tenn.)  284;  Darwin  v.  Handley,  3 
Yersr.  (Tenn.)  502;  Tennessee  Nat.  Bank 
v.  Ebbert,  9  Heisk.  (Tenn.)  153;  Ocoee  Bank  v. 
Nelson,  1  Coldw.  (Tenn.)  186.  See  also  Simp- 
son     Mitchell,  8  Yerg.  (Tenn.)  417. 

Texas.  —  Nimmo  v.  Davis,  7  Tex.  26;  Gib- 
son v.  Hill,  21  Tex.  225;  Thornton  v.  Tandy, 
39  Tex.  544;  Bryant  v.  Kelton,  1  Tex.  415; 
Edwards  v.  Dickson,  66  Tex.  613;  Kerr  v. 
Hutchin,  46  Tex.  384;  Morgan  v.  Republic,  2 
Tex.  279;  Scott  v.  Alford,  53  Tex.  82;  Green 
v.  Banks,  24  Tex.  508;  Mills  v.  Walton,  19  Tex. 
271;  Van  Hook  v.  Walton,  28  Tex.  59;  Hower- 
ton  v.  Holt,  23  Tex.  51;  McQuinnay  v.  Hitch- 
cock, 8  Tex.  33;  Converse  v.  McKee,  14  Tex. 
20;  Earle  v.  Thomas,  14  Tex.  583;  Stadtler  v. 
Wood,  24  Tex.  622;  Landman  v.  Glover,  (Tex. 
Civ.  App.  1894)  25  S.  W.  Rep.  994;  Johnston 
v.  Luling  Mfg.  Co.,  (Tex.  Civ.  App.  1894)  24 
S.  W.  Rep.  996. 

Virginia.  — The  earlier  Virginia  cases  show 
but  little  certainty  and  uniformity  in  regard 
to  this  matter,  but  seem  to  have  inclined  to 
the  doctrine  that  retention  of  possession  was 
fraudulent  per  se.  See  Clayborn  v.  Hill,  r 
Wash.  (Va.)  177,  1  Am.  Dec.  "452;  Fitzhugh  v. 
Anderson,  2  Hen.  &  M.  (Va.)  289,  3  Am.  Dec. 
625;  Alexander  v.  Deneale,  2  Munf.  (Va.)  341; 
Hardaway  v.  Manson,  2    Munf.  (Va.)  230; 
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Robertson  v.  Ewell,  3  Munf.  (Va.)  1;  Thomas. 
v.  Soper,  5  Munf.  (Va.)  28;  Williamson  v.  Far- 
ley, Gilmer  (Va.)  15;  Land  v.  Jeffries,  5  Rand. 
(Va.)  211;  Glasscock  v.  Batton,  6  Rand.  (Va.) 
78,  18  Am.  Dec.  703;  Claytor  v.  Anthony,  6 
Rand.  (Va.)  285;  Sydnor  v.  Gee,  4  Leigh  (Va.) 
535;  Lewis  v.  Adams,  6  Leigh  (Va.)  320.  But 
compare  Kroesen  v.  Seevers,  5  Leigh  (Va.)  434. 

In  the  case  of  Davis  v.  Turner,  4  Gratt. 
(Va).  422,  however,  the  court  thoroughly  ex- 
amined the  cases  above  cited  and  absolutely 
repudiated  the  doctrine  of  fraud  per  se,  and 
asserted  the  doctrine  set  out  in  the  text.  This 
rule  has  been  since  adhered  to  in  the  cases  of 
Forkner  v.  Stuart,  6  Gratt.  (Va.)  197;  King  v. 
Levy,  (Va.  1895)  22  S.  E.  Rep.  492;  Curd  v. 
Miller,  7  Gratt.  (Va.)  185;  Dance  v.  Seaman, 
11  Gratt.  (Va.)  778;  Sipe  v.  Earman,  26  Gratt. 
(Va.)  565.  See  also  Baltimore,  etc.,  R.  Co.  v. 
Glenn,  28  Md.  287,  92  Am.  Dec.  688;  Balti- 
more, etc.,  R.  Co.  v.  Hoge,  34  Pa.  St.  214, 
which  recognized  the  Virginia  rule  to  be  as 
stated  above. 

West  Virginia.  —  Bindley  v.  Martin,  28  W. 
Va.  773. 

Wisconsin.  —  Rev.  Stat.  Wis.  (1878),  p.  655, 
c.  105,  §  2310;  Williams  v.  Porter,  41  Wis.  422; 
Bullis  v.  Borden,  21  Wis.  136;  Smith  v. 
Welch,  10  Wis.  91;  Grant  v.  Lewis,  14  Wis. 
487,  80  Am.  Dec.  785;  Livingston  v.  Littell,  15 
Wis.  218;  Mayer  v.  Webster,  18  Wis.  393; 
Cook  v.  Van  Home,  76  Wis.  520;  Gleason  v. 
Day,  9  Wis.  498;  Whitney  v.  Brunette,  3  Wis. 
621;  Sterling  v.  Ripley,  3  Chand.  (Wis.)  166; 
Norwegian  Plow  Co.  v.  Hanthorn,  71  Wis. 
529;  Sharp  v.  Carroll,  66  Wis.  62;  Densmore 
Commission  Co.  v.  Shong,  98  Wis.  380;  Osen 
v.  Sherman,  27  Wis.  505;  Blakeslee  v.  Ross- 
man,  43  Wis.  116;  Wheeler  v.  Konst,  46  Wis. 
398. 

View  that  Rules  as  to  Fraud  Per  Se  and  Prima 
Facie  Evidence  of  Fraud  Are  Not  Substantially 
Different.  —  See  the  observations  of  Parker,  C. 
J.,  in  French  v.  Hall,  9  N.  H.  137,  32  Am. 
Dec.  341. 

1.  Execution  Sales. —  Kidd  v.  Rawlinson,  2 
B.  &  P.  59;  Anderson  v.  Brooks,  11  Ala.  953; 
Garland  v.  Chambers,  11  Smed.  &  M.  (Miss.) 
337,  49  Am.  Dec.  63.  See  also  Latimer  v. 
Batson,  4  B.  &  C.  652,  10  E.  C.  L.  432;  Cole 
v.  Davies,  I  Ld.  Raym.  724;  Macdona  v. 
Swinev,  8  Ir.  C.  L.  R.  73;  Abney  v.  Kings- 
land,  10  Ala.  355;  Floyd  v.  Goodwin,  8  Yerg. 
(Tenn.)  484,  29  Am.  Dec.  130. 

If  the  Possession  of  the  Defendant  in  Execution 
Should  Continue  for  an  Unreasonable  Length  of 
Time,  perhaps  the  inference  might  be  indulged 
either  that  the  purchase  was  made  with  the 
defendant's  money,  or  that  the  purchaser  was 
reimbursed  the  money  he  advanced.  Ander- 
son v.  Brooks,  11  Ala.  953. 

Purchase  by  Execution  Creditor.  —  If  the  cred- 
itor in  executions,  founded  upon  judgments, 
confessed,  purchase  the  property  at  the  sale, 
and  leave  it  with  the  debtor,  it  will  devolve 
upon  him  to  show  that  the  judgments  were 
fair  and  honest.  Floyd  v.  Goodwin,  8  Yerg. 
(Tenn.)  484,  29  Am.  Dec.  130. 

New  York  Rule  as  to  Execution  Sales.  —  The 
fact  that  a  sale  of  personalty  was  made  by  a 
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But  if  the  Sale  Be  Fraudulent  in  Fact,  the  circumstance  that  it  was  publicly  made 
will  not  give  it  any  additional  validity.1 

Choses  in  Action.  —  The  rule  that  an  assignment  of  goods  and  chattels  not 
followed  by  a  change  of  possession  is  presumed  to  be  fraudulent  does  not 
apply  to  an  assignment  of  choses  in  action.3 

Delivery  Not  Possible.  —  Nor  will  a  bill  of  sale  be  presumed  fraudulent  on 
account  of  the  goods  not  being  delivered,  where  at  the  time  it  was  executed  a 
delivery  was  impossible  owing  to  circumstances  over  which  the  vendor  had 
no  control.3 

Goods  under  Control  of  Vendee.  —  A  sale  of  chattels  cannot  be  impeached  for 
want  of  delivery  where  at  the  time  of  sale  the  purchaser  has  control  of  them, 
as  in  a  case  where  they  are  in  a  building  belonging  to  the  purchaser's  wife  and 
to  which  he  has  the  key.4 

A.  Gift  Will  Be  Supported  Against  Subsequent  Creditors  of  the  donor,  having  notice 
thereof,  although  the  donor  has  retained  possession.5 

(2)  Burden  of  Proof .  —  It  necessarily  follows  from  the  rule  above  stated 
that  those  who  rely  upon  the  sale  must  assume  the  burden  of  proving  the 
absence  of  any  fraud.6 

sheriff  under  valid  executions  and  not  by  a 
debtor  directly  to  the  purchaser,  makes  no 
difference  in  the  application  of  the  New  York 
statute  requiring  an  actual  delivery  of  posses- 
sion in  order  to  avoid  the  presumption  of  fraud 
as  against  creditors  of  the  person  whose  prop- 
erty is  sold.  Betz  v.  Conner,  7  Daly  (N.  Y.) 
550;  Stimson  v.  Wrigley,  86  N.  Y.  332.  See 
also  Fonda  v.  Gross,  15  Wend.  (N.  Y.)  628; 
Gardenier  v.  Tubbs,  21  Wend.  (N.  Y.)  169. 

Other  Public  Sales. — Montgomery  v.  Kirk- 
sey,  26  Ala.  172;  Ewing  v.  Cargill,  13  Smed. 
&  M.  (Miss.)  79;  Garland  v.  Chambers,  11 
Sm:d.  &  M.  (Miss.)  337,  49  Am.  Dec.  63.  See 
also  Guignard  v.  Aldrich,  10  Rich.  Eq.  (S. 
Car.)  253. 

"  The  retention  of  possession  after  the  sale, 
by  the  maker  of  a  deed  of  trust,,  of  property 
sold  upon  notice  at  public  outcry  by  the  trus- 
tee, is  not  prima  facie  evidence  of  fraud." 
Wyatt  v.  Stewart,  34  Ala.  716. 

Whsre  there  has  been  a  public  sale  of  per- 
sonal property,  the  purchaser  may  leave  it 
with  the  former  owner,  upon  a  contract,  or 
from  motives  of  benevolence,  and  if  the  act  is 
bom  fide  it  will  not  be  liable  for  the  debts  of 
the  former  owner.  Simerson  v.  Branch  Bank, 
12  Ala.  205. 

1.  Publicity  Does  Not  Validate  Sale  Fraudulent 
in  Fact.  —  Ayres  v.  Moore,  2  Stew.  (Ala.)  336. 

2.  Assignment  of  Choses  in  Action.  —  National 
Hudson  River  Bank  v.  Chaskin,  28  N.  Y.  App. 
Div.  3it;  Livingston  v.  Littell,  15  Wis.  218. 

3.  Delivery  Impossible.  —  Aspell  v.  Hosbein, 
98  Mich.  117.  See  also  Hood  v.  Gibson, 
(Kan.  App.  1899)  56  Pac.  Rep.  148,  which 
was  a  case  of  a  sale  by  a  landlord  of  wheat 
growing  and  unmatured  upon  land  held  by 
a  tenant.  The  court  held  that  there  was 
no  force  in  a  contention  that  the  lack  of 
change  of  possession  raised  a  presumption  of 
fraud,  saying  that  the  vendor  himself  "  was 
not  in  possession  and  could  not  therefore  give 
actual  possession." 

4.  Goods  under  Control  of  Vendee.  —  Edwards 
v.  Edwards,  54  Mich.  347. 

5.  Gift  Supported  Against  Subsequent  Creditors 
of  Donor  with  Notice.  —  Madden  v.  Day,  1 
Bailey  L.  (S.  Car.)  587. 
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6.  Burden  of  Proof  —  Alabama.  —  Planters', 
etc.,  Bank  v.  Borland,  5  Ala.  531. 

Arkansas.  — Stix  v.  Chaytor,  55  Ark.  116. 
Florida.  —  Briggs  v.  Weston,  36  Fla.  629. 
Georgia.  —  Fleming  v.  Townsend,  6  Ga.  103, 
50  Am.  Dec.  318;  Carter  v.  Stanfield,  8  Ga.  49. 

Indiana.  —  Rose  v.  Colter,  76  Ind.  590; 
Seavey  v.  Walker,  108  Ind.  78. 

Louisiana.  —  Pruyn  v.  Young,  51  La.  Ann. 
320. 

Maine.  —  Gardiner  Bank  v.  Hodgdon,  14  Me. 
453- 

Michigan.  —  Clark  v.  Lee,  78  Mich.  221; 
B,uhl  Iron  Works  v.  Teuton,  67  Mich.  623; 
Kipp  v.  Lamoreaux,  81  Mich.  299,  explaining 
Davis  v.  Zimmerman,  40  Mich.  24. 

Minnesota.  —  Stat.  Minn.  (1878),  p.  543,  c.  41. 
tit-  3,  §  15;  Blackman  v.  Wheaton,  13  Minn. 
326;  Benton  v.  Snyder,  22  Minn.  247;  Camp 
v.  Thompson,  25  Minn.  175.  See  also  Mackel- 
lar  v.  Pillsbury,  48  Minn.  396. 

Mississippi. — Comstock  v.  Rayford,  12  Smed. 
&  M.  (Miss.)  369;  Johnston  v.  Dick,  27  Miss. 
277- 

Nebraska.  — Neb.  Comp.  Stat.  (1881),  p.  287, 
c.  32,  §  II;  Fitzgerald  v.  Meyer,  25  Neb.  77; 
Uhl  v.  Robison,  8  Neb.  272;  Snyder  v.  Dang- 
ler, 44  Neb.  600;  Densmore  v.  Tomer,  11  Neb. 
118;  Powell  v.  Yeazel,  46  Neb.  225. 

New  York.  —  Stevens  v.  Fisher,  19  Wend. 
(N.  Y.)  181;  Doane  v.  Eddy,  16  Wend.  (N.  Y.) 
523;  Tilson  v.  Terwilliger,  56  N.  Y.  273;  Ran- 
dall v.  Cook,  17  Wend.  (N.  Y.)  53;  New  York 
Ice  Co.  v.  Cousins,  23  N.  Y.  App.  Div.  560; 
Stark  v.  Grant,  (C.  PI.  Gen.  T.)  16  N.  Y.  Supp. 
526;  Siedenbach  v.  Riley,  111  N.  Y.  560;  Par- 
menter  v.  Fitzpatrick,  (Supm.  Ct.  G<  n.  T.)  14 
N.  Y.  Supp.  748;  Carr  v.  Johnson,  59  Hun  (N. 
Y.)  620,  12  N.  Y.  Supp.  799;  Wallace  v.  No- 
dine,  57  Hun  (N.  Y.)  239;  Randall  v.  Parker, 
3  Sandf.  (N.  Y.)  69.  See  also  Murray  v.  Bur- 
tis,  15  Wend.  (N.  Y.)  212. 

North  Carolina.  —  Brown  v.  Mitchell,  102  N. 
Car.  347,  11  Am.  St.  Rep.  748;  Fosters.  Wood- 
fin,  11  Ired.  L.  (33  N.  Car.)  339;  Grimsley  v. 
Hooker,  3  Jones  Eq.  (56  N.  Car.)  4,  67  Am. 
Dec.  227. 

North  Dakota.  —  Conrad  v.  Smith,  6  N.  Dak. 
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(3)  A  Question  for  the  Jury.  —  And  where  evidence  to  rebut  the  presump- 
tion of  fraud  has  been  offered,  the  question  whether  the  sale  has  been  shown 
to  be  bona  fide  is  always  one  for  the  jury.1 

(4)  Circumstances  Strengthening  Presumption  of  Fraud.  —  There  may,  of 
course,  be  many  circumstances  which  will  strengthen  the  presumption  of 
fraud  arising  from  the  vendor's  retention  of  possession.3  Among  these  may 
be  mentioned  the  fact  that  the  property  is  consumable  in  its  use;3  that  the 


Oregon.  —  Pierce  v.  Kelly,  25  Oregon  95. 

South  Carolina.  —  Pregnall  v.  Miller,  21  S, 
Car.  3S5,  53  Am.  Rep  684.  See  also  Wens  v. 
Spearman,  22  S.  Car.  200;  Nelson  v.  Good,  20 
S.  Car.  223. 

Tennessee. — Grubbs  v.  Greer,  5  Coldw. 
(Tenn.)  r6o. 

West  Virginia.  —  Bindley  v.  Martin,  28  W. 
Va.  773. 

Wisconsin. — Norwegian  Plow  Co.  v.  Han- 
thorn,  7r  Wis.  529;  Grant  v.  Lewis,  14.  Wis. 
487,  80  Am.  Dec.  785.  See  also  Mayer  v. 
Webster,  18  Wis.  393. 

See  also  cases  cited  in  preceding  note. 

1.  A  Question  for  the  Jury  —  England.  —  Mar- 
tindale  v.  Booth,  3  B.  &  Ad.  498,  23  E.  C.  L. 
130;  Dewey  v.  Biyntun,  6  East  257;  ReeJ  v. 
Blades.  5  Taunt.  212,  1  E.  C.  L.  81.  See  also 
Carrz'.  Bardiss,  5  Tyr w.  136;  Lindon  v.  Sharp, 
6  M.  &  G.  893,  46  E.  C.  L.  898,  7  Scott  N.  R.  730. 

United  States.  —  Warner  v.  Norton,  20  How. 
(U.  S.)  +43. 

Alabama.  —  Ayres  v.  Moore,  2  Stew.  (Ala.) 
336- 

Arkansas.  —  Martin  v.  Ogden,  41  Ark.  186. 

Georgia.  —  Peck  v.  Land,  2  Ga.  I,  46  Am. 
Dec.  363.  See  also  Carter  v.  Stanfiidd,  8 
Ga.  49. 

Michigan. —  Molitor  v.  Robinson,  40  Micb. 
200;  Jackson  v.  Dean.  I  Dougl.  (Mich.)  519. 

Minnesota.  —  Bruggemann  v.  Wagener,  72 
Minn.  329. 

Mississippi. — Garland  v.  Chambers,  11 
Smed.  &  M.  (Miss.)  337,  49  Am.  Dec.  63. 

New  York.  —  Brown  ?>.  Wilmerding,  5  Duer 
(N.  Y.)  220;  Schoonmaker  v.  Vervalen,  9  Hun 
(N.  Y.)  138;  Hanford  v.  Artcher.4  Hill  (N.  Y.) 
271;  Hollacher  v.  O'Brien,  5  Hun  (N.  Y.)  277; 
Blaut  v.  Gabler,  77  N.  Y.  46r;  May  v.  Waller, 

56  N.  V.  8;  Tilson  v.  Terwilliger,  56  N.  Y.  273; 
Siedenbach  v.  Riley,  111N.Y.560;  Parmenier 
v.  Fitzpatrick.  (Supm.  Ct.  Gen.  T.)  14  N.  Y. 
Supp.  748;  Willace  v.  Nodine,  57  Hun  (N.  Y.) 
239;  Menken  v.  Baker,  (Supm.  Ct.  App.  Div.) 

57  N.  Y.  Supp.  541;  Stevens  v.  Fisher,  19 
Wend.  (M.  Y.)i8i;  Randal]  v.  Parker,  3  Sandf. 
(N.  Y.)  69. 

Oregon.  —  Moore  v.  Floyd,  4  Oregon  101; 
McCully  v.  S wackhamer,  6  Oregon  438. 

South  Carolina.  —  Pregnall  v.  Miller,  21  S. 
Car.  3S5,  53  Am.  Rep.  684.  See  also  Nelson  a. 
Good,  20  S.  Car.  223. 

Texas. — Landman  v.  Glover,  (Tex.  Civ. 
App.  189 1)  25  S.  W.  Rep.  994;  Johnston  v. 
Luling  Mfg.  Co.,  (Tex.  Civ.  App.  1894)  24  S. 
W.  Rep.  996. 

Wisconsin. — See  Norwegian  Plow  Co.  v. 
Hanthorn,  71  Wis  529. 

See  alsoLiebes  v.  Steffy,  (Ariz.  1893)32  Pac. 
Rep.  261;  South  Branch  Lumber  Co.  v. 
Stearns,  2  Ind.  App.  7;  Filzgerald  v.  Meyer, 
25  Neb.  77;  Carr  v.  Johnson.  59  Hun  (M.  Y.) 
620,  12  N.  Y.  Supp.  799;  Vose  v.  Stickney,  19 


Minn.  367;  Trotter  v.  Howard,  I  Hawks  (8  N. 
Car.)  320,  g  Am.  Dec.  640. 

When  Court  May  Direct  Verdict  on  Question  of 
Fraudulent  Intent.  —  The  Minnesota  statute 
(Gen.  Stat.  (1878),  c.  41,  §  20)  making  the  ques- 
tion of  fraudulent  intent  in  cases  arising  under 
the  statute  of  frauds  one  for  the  jury,  has  no 
application  where  there  is  no  controversy  over 
the  facts,  and,  as  a  consequence,  the  jury 
could  find  but  one  way.  Cortland  Wagon  Co. 
v.  Sharvy,  52  Minn.  216. 

The  New  York  court  has  expressed  the  view 
that,  under  the  statute  of  thr.t  state,  the  ques- 
tion whether  or  not  the  sale  was  fraudulent 
should  be  submitted  to  the  jury  even  though 
the  testimony  tending  to  show  the  good  faith 
of  the  parties  to  the  transaction  be  uncontra- 
dicted. See  Blaut  v.  Gabler,  77  N.  Y.  461. 
But  compare  May  v.  Waller.  56  N.  Y.  8. 

Consideration  Must  Be  Shown.  —  When  an 
alleged  sale  of  personalty  was  not  accompa- 
nied by  any  change  of  possession,  and  it  is  not 
shown  that  any  consideration  was  paid,  the 
law  declares  the  sale  void,  and  there  is  nothing 
to  be  left  to  the  jury.  Tifft  v.  Barton,  4  Den. 
(N.  Y.)  i7r. 

2.  Deed  of  Trust  Executed  by  Insolvent.  — 
King  vf  Kenan,  38  Ala.  63.  See  also  Tickner 
v.  Wiswall,  9  Ala.  305;  Constantine  v.  Twelves. 
29  Ala.  607;  Price  v.  Mazange,  31  Ala.  701. 

Debtor  Retaining  Possession  for  Longer  Term 
than  Necessary.  —  Mitchell  v.  Beal,  8  Yerg. 
(Tenn.)  134,  29  Am.  Dec.  10S. 

3.  Property  Consumable^  in  Its  Use.  —  Simpson 
v.  Mitchell.  8  Yerg.  (Tenn.)  417;  Sommerville 
v.  Horton,  4  Yerg.  (Tenn.)  541,  26  Am.  Dec. 
242.  See  also  Wade  v.  Green,  3  Humph. 
(Tenn  )  547;  Char  1  to n  v.  Lay,  5  Humph.  (Tenn.) 
496.  And  see  the  title  Chattel  Mortgages, 
vol.  5,  p.  945. 

Stipulation  for  Use.  —  "  In  regard  to  the  con- 
veyance by  deed  of  trust  of  property  which  is 
consumable  in  the  use,  it  is  now  settled  that 
ruch  conveyance  is  not  fraudulent  in  itself, 
unless  it  be  stipulated  in  the  deed  that  the 
grantor  may  use  the  property.  In  the  absence 
of  such  stipulation,  the  conveyance  is  only 
prima  facie  fraudulent,  and  the  fact  of 
fraud  is  for  the  determination  of  the  jury." 
Ewing  v.  Cargill,  13  Smed.  &  M.  (Miss.)  79, 
citing  Farmers'  Bank  v.  Douglass,  11  Smed.  & 
M.  (Miss  )  469. 

Distinction  Between  Assignment  and  Sale.  — 
An  assignment  of  articles  consumable  in  the 
using  to  secure  the  payment  of  a  debt  is 
fraudulent  per  se  if  the  deed  stipulate  that  the 
debtor  shall  retain  the  possession  and  use  of 
them.  But  a  reservation  bv  the  vendor  with 
the  purchaser's  consent,  of  the  possession  and 
use  of  articles  absolutely  sold,  though  they  are 
consumable  in  the  use,  is  only  a  badge  of 
fraud.  Richmond  v.  Curdup,  Meigs  (Tenn.) 
581,  33  Am.  D;c.  164. 
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vendees  are  near  relatives  of  the  vendor,  and  are,  as  well  as  he,  laboring  under 
considerable  financial  embarrassment;1  that  the  vendor's  possession  is  coupled 
with  a  power  to  sell  the  property  retained  on  his  own  account;*  or  the  abso- 
lute nature  of  his  control  and  management  of  the  property.3 

An  Execution  Sale  has  been  held  fraudulent  in  New  York  when  the  execution 
creditor  purchased  the  debtor's  goods  thereat,  and  out  of  motives  o.f  kindness 
permitteJ  him  to  remain  in  possession  for  several  years.4 

Declarations  of  a  Vendor  who  remained  in  possession,  as  to  the  nature  of  his 
possession,  have  been  held  competent  in  impeachment  of  the  conveyance.5 

(5)  How  Presumption  of  Fraud  May  Be  Rebutted.  —  In  Florida  it  is  con- 
sidered that  the  proper  evidence  to  rebut  the  presumption  of  fraud  arising 
from  a  retention  of  possession  by  the  vendor  of  chattels  is  not  proof  of  the 
general  good  faith  of  the  transaction,  but  an  explanation  of  the  retention  to 
show  either  that  it  is  consistent  with  the  deed,  or  is  unavoidable,  or  is 
temporary  or  for  the  reasonable  convenience  of  the  vendor.®  But  in  New 
York  proof  that  the  sale  was  bona  fide  and  that  there  was  no  actual  intent  to 
defraud  has  been  held  sufficient  without  the  showing  of  a  valid  excuse  or  rea- 
son for  leaving  the  property  in  the  vendor's  possession;  that  is,  the  absence 
of  an  intent  to  defraud  creditors  may  be  established  without  showing  a  good 
reason  for  the  want  of  change  of  possession.7 

Circumstances  Tending  to  Rebut  Presumption,  —  Among  the  various  circumstances, 
proof  of  which  tends  strongly  to  rebut  the  presumption  of  fraud,  are,  that  a 
valuable  and  adequate  consideration  was  paid  for  the  property;8  that  the 
retention  was  under  a  bona  fide  hiring  by  the  vendor,9  or  loan  to  him  ; 10  that 
a  removal  of  the  property  at  the  time  of  the  sale  would  have  been  very  diffi- 
cult;11 or  that  the  vendor  remained  in  possession  merely  as  the  agent  of  the 


1.  Vendees  Near  Relatives  of  Vendor  and  All  Par- 
ties Financially  Embarrassed. — Johnston  z: 
Dick,  27  Miss.  277. 

2.  Power  of  Sale. —  Robinson  v.  Elliott,  22 
Wall.  (U.  S.)  515;  Southard  v.  Benner.  72  N. 
Y.  424;  Harman  v.  Hoskins,  55  Miss.  142; 
Joseph  v.  Levi,  58  Miss.  843 ;  Freeman  v.  Raw- 
son,  5  Ohio  St.  1.  See  also  McConilie  v. 
Derby,  62  Hun  (N.  Y.)  90. 

Bat  where  a  deed  of  trust  is  made  to  save 
harmless  certain  securities  against  contingent 
linbilities,  the  vesting  the  owner  of  the  goods 
with  po'"er  by  the  deed  to  keep  possession  of 
them,  and  to  continue  selling  them  by  retail, 
and  to  account  for  the  proceeds,  does  not  ren- 
der the  deed  fraudulent,  as  against  the  credit- 
ors of  such  individual.  Saunders  v.  Turbe- 
ville,  2  Humph.  (Tenn.)  272. 

3.  Absolute  Control  and  Management  of  Vendor. 
—  Ashcroft  v.  Simmons,  163  Mass.  437;  Char- 
lotte Supply  Co.  v.  Britton,  etc.,  Bank,  (Miss. 
1898)  23  So.  Rep.  630;  Trask  r\  Bovvers,  4  N. 
H.  309.  See  also  Butler  v.  Stoddard,  7  Paige 
(N.  Y.)  163. 

4.  Purchase  by  Execution  Creditor.  —  Taylor  v. 
Mills,  2  Ed*v  (N.  Y.)  318. 

5.  Declarations  of  Vendor  Competent  to  Impeach 
Conveyance.  —  Marsh  v.  Hampton,  5  Jones  L. 
(50  N.  Car.)  382;  Foster  v.  Woodfin,  11  Ired. 
L.  (33  N.  Car.)  339;  Grant  v.  Lewis,  14  Wis. 
487,  80  Am.  Dec.  785.  See  alsoNeal  v.  Peden, 
1  Head  (Tenn.)  546;  Gallick  v.  Bordeaux, 
(Mont.  1899)  56  Pac-  ReP-  '.  61. 

6.  Florida  Doctrine  as  to  How  Presumption  of 
Fraud  May  Be  Rebutted.  —  Gibson  v.  Love,  4 
Fla.  217;  Holliday  v.  McKinne,  22  Fla.  153; 
Biiggs  v.  Weston,  36  Fla.  629. 

7.  New  York  Doctrine. —  Mitchell  v.  West,  55 
N.  Y.  107,  affirming  35  N.  Y.  Super.  Ct.  565. 


and  following  Hanford  v.  Artcher,  4  Hill  (N. 
Y.)  271. 

8.  Payment  of  Consideration.  —  Scott  v.  Win- 
ship,  20  Ga.  429;  Densmore  Commission  Co. 
v.  Shong,  98  Wis.  3S0;  Bullis  v.  Borden,  21 
Wis.  136.  See  also  Wallace  v.  Nodine,  57  Hun 
(N.  Y.)  239;  Norwegian  Plow  Co.  v.  Hanihorn, 
71  Wis.  529. 

Deed  of  Trust  Executed  for  a  Just  Debt.  —  Som- 
mervitle  v.  Hoiton,  4  Yetg.  (Tenn.)  541,  26 
Am.  Dec.  242. 

9.  Bona  Fide  Hiring  by  Vendor. —  Upson  v. 
Raiford,  29  Ala.  188;  Danner  Land,  etc.,  Co. 
v.  Stonewall  Ins.  Co.,  77  Ala.  184;  Smith  v. 
Jones,  63  Ark.  232;  Smith  v.  Henry,  2  Bailey 
L.  (S.  Car.)  118.  See  also  Blackshire  v.  Pettit, 
35  W.  Va.  547,  which  asserted  the  same  doc- 
trine in  reference  to  real  property.  See  infra, 
this  section,  Sufficiency  of  Change  of  Possession 
—  Requirement  that  Change  of  Possession  Be 
Continuous . 

Small  Consideration  for  Hiring.  —  The  fact 
that  the  consideration  for  the  letting  of  a  slave 
was  merely  the  furnishing  of  board  and  cloth- 
ing of  the  slave,  though  a  suspicious  ciicum- 
stance,  may  be  consistent  with  fairness  and 
honesty;  nor  would  the  fact  that  the  keeping 
of  the  slave  was  expensive  to  the  vendor 
authorize  the  court  to  assume  that  the  biting 
was  simulated  and  unreal.  Upson  v.  Raiford, 
29  Ala.  188. 

Some  Consideration  Must  Be  Shown.  —  Cum- 
mings  v.  McCullough,  5  Ala.  324. 

10.  Loan.  —  Field  v.  Simco,  7  Ark.  269;  Stone 
v.  Waggoner,  8  Ark.  204.  See  infra,  this  title, 
Sufficiency  of  Change  of  Possession  —  Keqtiire- 
ment  that  Change  of  Possession  Be  Continuous. 

11.  Difficulty  of  Removing  Property.  —  Clute  v. 
Fitch,  25  Barb.  (N.  Y.)  428. 
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vendee,1  or  for  the  purpose  of  disposing  of  the  property  for  the  vendee's 
benefit.*  The  same  effect  follows  proof  that  the  vendor's  retention  of  pos- 
session is  consistent  with  the  nature  of  the  transaction,  or  in  accordance  with 
the  terms  of  the  deed,3  as  where  the  vendee  has  not  yet  complied  with  the 
conditions  of  the  sale.4 

Where  Parties  Reside  Together.  — -It  has  been  held  in  several  cases  that  the 
retention  of  possession  by  a  vendor  or  donor,  after  an  absolute  sale  or  gift,  is 
sufficiently  explained  by  showing  that  the  vendee  or  donee  is  his  minor  child 
and  resides  with  him.5 

Declarations  of  the  Vendor  as  to  the  nature  of  his  possession  are  admissible.6 
Circumstances  Not  Rebutting  Presumption.  —  Among  circumstances  which  have 
been  held  not  sufficient  to  rebut  the  presumption  of  fraud  are  the  presence  of 
witnesses  at  the  sale  where  it  was  not  so  public  as  naturally  to  give  notoriety 
to  the  transaction,7  or  the  recording  of  the  bill  of  sale  where  such  instruments 
are  not  required  to  be  recorded.8  Nor  is  such  presumption  repelled  or 
explained  by  proof  that  the  vendee  is  a  man  of  means,  and  the  vendor,  his 
brother,  poor,  and  with  a  family  dependent  upon  him  ;9  nor,  it  has  been  held, 
by  a  showing  that  the  vendee  is  the  sister-in-law  of  the  vendor,  and  lives  with 
him.10 

A  Recital  of  Consideration  in  the  instrument  of  sale  has  been  regarded,  in  a  con- 
test between  a  creditor  and  his  debtor's  vendee,  as  res  inter  alios  acta,  and 


1.  Retention  of  Possession  as  Agent  of  Vendee. 

—  Troy  Fertilizer  Co.  v.  Norman,  107  Ala.  667. 
See  also  Crawford  v.  Neal,  144  U.  S.  585, 
affirming  36  Fed.  Rep.  29;  Taylor  v.  Watkins 
(Miss.  1893)  13  So.  Rep.  Sir;  Snyder  v.  Dang- 
ler, 44.  Neb.  600;  Sommers  v.  Cottentin,  26  N. 
Y.  App.  Div.  241. 

Assisting  in  Management  of  Property.  —  A  per- 
son whose  goods  had  been  taken  on  execution 
assigned  his  interest  in  a  farm  and  the  goods 
to  another  creditor  upon  consideration  of  the 
latter  releasing  the  goods  from  the  execution. 
After  the  assignment  the  assignee  managed 
the  property,  but  the  assignor  remained  on  the 
property  and  to  some  extent  assisted  in  the 
management.  It  was  held  that  the  property 
was  protected  from  a  subsequent  execution  at 
the  suit  of  another  creditor  of  the  assignor. 
Jezeph  v.  Ingram,  8  Taunt.  838,  4  E.  C.  L. 
3°3- 

2.  Retention  in  Order  to  Sell  for  Vendee's  Bene- 
fit.—  Ullman  v.  Myrick,  93  Ala.  532;  Mead  v. 
Gardiner,  13  R.  I.  257.  See  also  Preston  v. 
Southwick,  115  N.  Y.  139;  Saunders  v.  Turbe- 
ville,  2  Humph.  (Tenn.)  272. 

3.  Vendor's  Possession  Consistent  with  Nature 
of  Transaction.  —  Hopkins  v.  Scott,  20  Ala.  179; 
Ravisies  v.  Alston,  5  Ala.  297;  Clayton  v. 
Brown,  17  Ga.  217;  Scott  v.  Winship,  20  Ga. 
429;  Maples  v.  Maples,  Rice  Eq.  (S.  Car.)  300; 
Cureton  v.  Doby,  10  Rich.  Eq.  (S.  Car.)  411,  73 
Am.  Dec.  96;  Lott  v.  De  Graffenreid,  10  Rich. 
Eq.  (S.  Car.)  346. 

Sale  of  Oxen  for  Rent  —  Retention  to  Work 
Farm.  —  Bissell  v.  Hopkins,  3  Cow.  (N.  Y.)  166. 

Deed  of  Trust  Authorizing  Grantor  to  Retain 
Possession  until  He  Makes  Default.  —  Bogard  v. 
Gardley,  4  Smed.  &  M.  (Miss.)  302.  See  also 
Desha  v.  Scales,  6  Ala.  356.  But  compare  Mc- 
Teer  v.  Huntsman,  (Tenn.  Ch.  1898)49  S.  W. 
Rep.  57. 

Bill  of  Sale  Absolute  on  Face  but  a  Mortgage 
in  Fact.  —  Wiley  v.  Lashlee,  8  Humph.  (Tenn.) 
717. 

4.  Where  Vendee  Has  Not  Yet  Fulfilled  Con- 


ditions of  Sale.  —  Scott  v.  Winship,  20  Ga.  429; 
Badlam  v.  Tucker,  1  Pick.  (Mass.)  389,  11  Am. 
Dec.  202. 

5.  Retention  of  Possession  Where  Vendee  or 
Donee  Is  Minor  Child  and  Resides  with  Vendor 
or  Donor.  —  Ector  v.  Welsh,  29  Ga.  443;  Jones 
v.  Hall,  5  Jones  Eq.  (58  N.  Car.)  26;  Bell 
v.  Blaney,  2  Murph.  (6  N.  Car.)  171 ;  Howard  v. 
Williams,  I  Bailey  L.  (S.  Car.)  575,  21  Am. 
Dec.  483;  Smith  v.  Henry,  2  Bailey  L.  (S. 
Car.)  118.  See  also  Enders  v.  Williams,  1 
Met.  (Ky.)  346;  Bullilt  v.  Taylor,  34Miss.  708, 
6g  Am.  Dec.  412.  But  compare  Farr  v.  Sims, 
Rich.  Eq.  Cas.  (S.  Car.)  122,  24  Am.  Dec.  396. 

Where  Possession  Commenced  Before  Title  ol 
Minor  Accrued.  —  The  fact  that  a  vendor  of 
property  holds  possession  thereof  for  his  in- 
fant child  is  not  explanatory  of  such  posses- 
sion, where  this  commenced  before  the  title  of 
the  minor  accrued.  Goodwyn  v.  Goodwyn,  20 
Ga.  600. 

In  Texas,  however,  it  is  considered  that  the 
fact  that  the  vendor  and  vendee  reside  together 
calls  for  the  strongest  evidence  of  good  faith 
in  the  contract  of  sale,  it  being  in  such  case 
almost  impossible  to  tell  with  whom  the  pos- 
session of  the  property  remains.  Gibson  v. 
Hill.  23  Tex.  77. 

6.  Declarations  of  Vendor.  —  Murch  v.  Swen- 
sen,  40  Minn.  421;  Cortland  Wagon  Co.  v. 
Sharvy,  52  Minn.  216;  Neal  v.  Peden,  1  Head 
(Tenn.)  546. 

7.  Presence  of  Witnesses.  —  Cutting  v.  Jack- 
son. 56  N.  H.  253. 

8.  Recording  Bill  of  Sale.  —  Sanders  v.  Pepoon, 
4  Fla.  465. 

The  unauthorized  recording  of  a  bill  of  sale 
of  chattels  does  not  amount  to  notice  of  such 
sale  as  against  creditors  of  the  vendor.  Reed 
v.  Reed,  70  Me.  504. 

9.  Vendor's  Poverty  and  Relationship  to  Vendee. 
—  Mauldin  v.  Mitchell,  14  Ala.  814. 

10.  Family  Connection  and  Living  Together  oi 
Parties.  —  Smith  v.  Henry,  2  Bailey  L.  (S. 
Car.)  118. 
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not  competent  to  prove  the  consideration.1 

d.  Doctrine  as  to  Real  Property.  —  It  is  usually  considered  that  as 
the  possession  does  not  follow  the  ownership  in  the  case  of  real  property  so 
generally  as  it  does  in  the  case  of  personal  property,  and  the  true  state  of  the 
title  may  always  be  ascertained  by  an  examination  of  the  public  records,  the 
continued  possession  of  a  vendor  of  realty  does  not  amount  to  fraud  per  se, 
nor  give  rise  to  the  same  presumptions,  whether  conclusive  or  merely  prima 
facie,  of  fraud,  as  would  arise  in  the  case  of  a  sale  of  chattels,2  though  it  may, 
of  course,  be  some  evidence  of  fraud  when  taken  in  connection  with  other 
circumstances  tending  to  show  a  fraudulent  intent.3  In  a  few  states,  how- 
ever, the  same  rules  would  seem  to  be  applied  to  both  classes  of  property.4 

Failure  to  Eecord  Deed.  —  The  effect  of  such  possession  coupled  with  a  failure 
to  record  the  deed  conveying  the  realty  will  be  treated  in  its  appropriate  place 
in  another  portion  of  this  work.5 

e.  Rule  as  to  Chattel  Mortgages.  —  A  retention  of  possession  by 
the  mortgagor  of  chattels  is  usually  considered  as  having  the  same  effect  as  a 
similar  retention  by  a  vendor.0 


1.  Eecitalof  Consideration.  —  Valley  Distilling 
Co.  v.  Atkins,  50  Ark.  289. 

2.  Modification  of  the  Rule  in  the  Case  of  Sales 
of  Realty — United  States.  —  Phettiplace  v. 
Sayles.  4  Mason  (U.  S.)  321.  See  also  Mid- 
dleton  v.  Sinclair,  5  Cranch  (C.  C.)  409. 

Alabama.  —  Paulling  v.  Sturgus,  3  Stew. 
(Ala.)  95;  Miller  v.  Rowan.  108  Ala.  98;  Noble 
v.  Coleman,  16  Ala.  77.  See  also  Shackelford 
v.  Planters',  etc..  Bank,  22  Ala.  238.  But 
compare  Cooper  v.  Davison,  86  Ala.  367. 

Arkansas. — Apperson  v.  Burgett,  33  Ark. 
328. 

Connecticut.  —  Tibbals  v.  Jacobs,  31  Conn. 
428. 

Iowa.  —  Suiter  v.  Turner,  10  Iowa  517.  See 
also  Burtis  v.  Humboldt  County  Bank,  77 
Iowa  103. 

Kentucky.  —  Short  v.  Tinsley,  1  Met.  (Ky.) 
397,  71  Am.  Dec.  482.  See  also  Foster  v. 
Grigsby,  1  Bush  (Ky.)86. 

Mississippi.  —  Wooten  v.  Clark,  23  Miss.  75. 

Missouri.  —  King  v.  Moon,  42  Mo.  551; 
Stewart  v.  Thomas,  35  Mo.  202.  See  also, 
Howell  v.  Bell,  29  Mo.  135. 

New  Hampshire.  —  See  Merrill  v.  Locke,  41 
N.  H.  489. 

New  Jersey.  —  See  Dresser  v.  Zabriskie,  (N. 
J.  1898)  39  Atl.  Rep.  1066. 

New  York.  —  Clute  v.  Newkirk,  46  N.  Y. 
684;  Every  v.  Edgerton,  7  Wend.  (N.  Y.)  259. 
See  also  Sands  v.  Codwise,  4  Johns.  (N.  Y.) 
536. 

Ohio.  —  See  Barr  v.  Hatch,  3  Ohio  527. 

Pennsylvania.  —  Avery  v.  Street,  6  Watts 
(Pa.)  249;  Allentown  Bank  v.  Beck,  49  Pa.  St. 
394. 

South  Carolina.  —  Kid  v.  Mitchell,  I  Nott  & 
M.  (S.  Car.)  334,  9  Am.  Dec.  702. 

Texas.  —  Hancock  v.  Horan,  15  Tex.  507. 

Virginia.  —  See  Keagy  v.  Trout,  85  Va.  390. 

Compare  Bates  v.  Graves,  2  Ves.  Jr.  292; 
Hildreth  v.  Sands,  2  Johns.  Ch.  (N.  Y.)  46. 

3.  Retention  of  Possession  Hay  Be  Evidence  of 
Fraud  —  Alabama.  —  Noble  v.  Coleman,  16 
Ala.  77. 

Arkansas. — Apperson  v.  Burgett,  33  Ark. 
328. 

Colorado.  —  La  Fitte  v.  Rups,  13  Colo.  207. 
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Connecticut.  —  Tibbals  v.  Jacobs,  31  Conn. 
428;  Mason  v.  Rogers,  I  Root  (Conn.)  324. 

Kentucky.  —  Foster  v.  Grigsby,  I  Bush  (Ky.) 
86;  Short  v.  Tinsley,  1  Met.  (Ky.)  397,  71  Am. 
Dec.  482. 

Mississippi.  —  Wooten  v.  Clark,  23  Miss.  75; 
Acme  Lumber  Co.  v.  Hoyt,  71  Miss.  106;  Hunt 
v.  Knox,  34  Miss.  655. 

Missouri. — King  v.  Moon,  42  Mo.  551; 
Stewart  v.  Thomas,  35  Mo.  202. 

New  York.  —  Sands  v.  Codwise,  4  Johns. 
(N.  Y.)  536;  Savage  &  Murphy,  34  N.  \.  508, 
90  Am.  Dec.  733;  Fiedler  v.  Day,  2  Sandf.  (N. 
Y.)  594. 

Ohio.  —  Starr  v.  Starr,  1  Ohio  321. 
Pennsylvania.  —  Allentown  Bank  v.  Beck, 
49  Pa.  St.  394. 

South  Carolina.  —  Kid  v.  Mitchell,  I  Nott  & 
M.  (S.  Car.)  334,  9  Am.  Dec.  702. 

Texas.  —  Hancock  v.  Horan,  15  Tex.  507. 
Circumstances  Not  Showing  Fraud.  —  After  a 
sale  of  trust  property,  and  a  bona  fide  purchase 
thereof  by  the  cestuis  que  trust,  it  is  not  a  badge 
of  fraud  that  they  permit  the  grantors,  who 
are  their  parents,  to  remain  on  the  land. 
Revisies  v.  Alston,  5  Ala,  297. 

Execution  Sale  of  Eealty  and  Personalty  —  Pur- 
chaser Leaving  Personalty  with  Execution  Debtor 
Not  Evidence  of  Fraud  as  to  Eealty.  —  Foster  v. 
Pugh,  12  Smed.  &  M.  (Miss:)  416. 

4.  Eules  Apply  Alike  to  Sales  of  Personalty  and 
of  Realty  —  Georgia.  —  Peck  Land,  2  Ga.  1, 
46  Am.  Dec.  368;  Fleming  v.  Townsend,  6Ga. 
103,  50  Am.  Dec.  318;  Collins  v.  Taggart,  57 
Ga.  355;  Perkins  v.  Patten,  10  Ga.  241;  Beers 
v.  Dawson,  8  Ga.  556. 

Maine.  —  Ulmer  v.  Hills,  8  Me.  326. 
Texas.  —  Hancock  v.  Horan,  15  Tex.  507. 

5.  See  the  title  Recording  Acts. 

6.  Retention  of  Possession  by  Mortgagor  Affords 
Presumption  of  Fraud  but  May  Be  Rebutted  — 
Alabama.  — Wiswall  v.  Ticknor,  6  Ala.  178. 

Georgia.  —  Pool  v.  Gramling,  88  Ga.  653. 
Massachusetts.  —  Homes   v.  Crane,  2  Pick. 
(Mass.)  607. 

Arebraska.  —  Denver   First   Nat.    Bank  v. 
Lowrey,  36  Neb.  290;  Houck  v.  Heinzman,  37 
Neb.  463;  Pyle  v.  Warren,  2  Neb.  252;  Marsh 
v.  Burley,  13  Neb.  261;  Severance  v.  Leavitt, 
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FRA  UDULENT  SALES 


Effect  of  Eetention. 


A  Question  for  the  Jury.  —  And  in  all 
presumption  of  fraud,  and  evidence  is 
tion  of  actual  intent  is  for  the  jury.1 

16  Neb.  439.    See  also  Lepin  v.  Coon,  54  Neb. 
664. 

New  York.  —  Divver  v.  McLaughlin,  2 
Wend.  (N.  Y.)  596;  Collins  v.  Brush,  9  Wend. 
(N.  Y.)  19S;  Smith  v.  Acker,  23  Wend.  (N.  Y.) 
653;  Butler  v.  Van  Wyck,  1  Hill  (N.  Y.)  438; 
National  Hudson  River  Bank  v.  Chaskin,  28 
N.  Y.  App.  Div.  311. 

Oregon.  —  Pierce  v.  Kelly,  25  Oregon  95. 

Texas.  —  Willis  v.  Thompson,  85  Tex.  301. 

Mortgage  Fraudulent  Per  Se  Where  It  Stipulates 
for  Continued  Possession  of  the  Vendor.  —  Meyer 
v.  Gorham,  5  Cal.  322. 

Or  Where  There  Is  No  Change  of  Possession.  — 
Funk  v.  Staats,  24  111.  633,  infra,  this  note; 
Ewing  v.  Merkley,  3  Utah  406. 

Mortgage  of  Property  Some  of  Which  Is  Perish- 
able. —  A  mortgage  will  not  be  declared  fraud- 
ulent as  to  creditors  on  the  sole  ground  that 
among  a  large  number  of  separate  chattels  in- 
cluded therein,  is  a  small  amount  of  perish- 
able property  which  it  is  impossible  to  preserve 
until  the  maturity  of  the  mortgage  debt, 
although  such  fact  may  be  considered  as  evi- 
dence of  fraud.  The  question  of  good  faith 
in  such  case  is  one  of  fact  and  not  of  law. 
Houck  v.  Heinzman,  37  Neb.  463. 

Eetention  by  Mortgagor  Pending  Foreclosure 
Proceedings. —  The  retention  of  possession  by 
the  mortgagor  of  personal  property  after  the 
law?  day  has  passed  is  not  necessarily  a  badge 
of  fraud,  though  if  the  mortgagee  suffer  the 
property  to  remain  with  the  mortgagor  a  con- 
siderable time,  it  is  a  circumstance  from  which 
fraud  may  be  inferred  if  not  satisfactorily  ex- 
pliined.  If  the  mortgagee  proceeds  with 
reasonable  diligence  to  foreclose  his  mortgage 
no  presumption  whatever  of  fraud  arises  from 
the  fact  that  whilst  the  proceedings  are  in  prog- 
ress the  property  is  suffered  to  remain  with 
the  mortgagor.  Simerson  v.  Branch  Bank,  12 
Ala.  205. 

Tennessee  Doctrine.  —  The  retention  of  mort- 
gaged property  by  the  mortgagor,  under  the 
terms  of  the  mortgage,  does  not  render  the 
mortgage  fraudulent  in  law,  where  none  of 
the  property  covered  thereby  is  consumable  in 
its  use.  McGrew  v.  Hancock,  (Tenn.  Ch.  1899) 
52  S.  W.  Rep.  500. 

If  a  deed  be  otherwise  fair  and  bona  fide,  the 
intention  of  the  vendee  to  benefit  the  vendor 
cannot  make  it  fraudulent.  If  there  be  a  secret 
trust  for  the  benefit  of  the  vendor,  or  if  the 
stipulations  be  intended  to  hinder  and  delay 
creditors,  it  is  fraudulent.  But  if  none  of 
these  exist,  and  the  mortgagee  is  induced  to 
advance  his  money  and  lake  the  mortgage, 
leaving  the  property  in  possesion  of  the  mort- 
gagor, from  kind  feelings,  believing  the  mort- 
gagor will  be  benefited  thereby  and  be  better 
enabled  to  pay  his  debts,  certainly  the  exist- 
ence of  such  feelings  is  no  evidence  of  fraud. 
Bumpas  v.  Dotson,  7  Humph.  (Tenn.)  310,  46 
Am.  Dec.  81. 

Michigan  Eule.  —  In  Waite  v.  Mathews,  50 
Mich.  392,  Campbell,  J.,  delivering  the  opinion 
of  the  court,  said:  "  In  Kohl  v.  Lynn,  34 
Mich.  360,  and  Fearey  v.  Cummings,  41  Mich. 


cases  where  there  is  only  a  rebuttable 
offered  to  show  good  faith,  the  ques- 

376,  it  was  distinctly  intimated  that  in  order 
to  justify  the  application  of  the  statute  making 
mortgages,  whether  honest  or  not,  absolutely 
void  for  want  of  filing  or  possession,  some  act 
must  be  done  or  some  detriment  sustained 
during  the  interval.  As  against  all  such 
rights  a  mortgage  without  such  possession  or 
filing  is  absolutely  and  not  merely  presump- 
tively void,  while  conveyances  not  by  way  of 
mortgage  are  only  presumptively  void  under 
such  circumstances.  Cooper  v.  Brock,  41 
Mich.  488,  and  cases  above  cited.  [See  also 
Buhl  Iron  Works  v.  Teuton,  67  Mich.  623.] 
The  case  of  Wallen  v.  Rossman,  45  Mich.  333, 
where  a  different  rule  is  claimed  to  have  been 
given,  was  one  where  the  debt  was  incurred 
subsequently  to  the  date  of  the  mortgage,  as 
appears  by  the  original  record,  the  facts  not 
being  set  out  in  the  report." 

Illinois  Eule — Eetention  by  Mortgagor  Con- 
trary to  Terms  of  Deed  Fraudulent  Fer  te  —  Other- 
wise in  Case  of  Temporary  Loan  of  Chattel  to 
Mortgagor  After  Foreclosure.  —  Funk  v.  Staats, 
24  111.  633. 

Kentucky  Doctrine  —  Eetention  Not  Per  Se 
Fraudulent.  —  The  court  of  Kentucky,  though 
holding  the  retention  of  possession  by  a  vendor 
to  be  conclusive  evidence  of  fraud,  has  consid- 
ered that  a  retention  by  a  mortgagor,  even 
after  forfeiture,  has  no  such  effect.  Robbins 
v.  Oldham,  1  Duv.  (Ky.)  28. 

Eetention  of  Possession  by  Mortgagor  Consid- 
ered Not  Even  Prima  Facie  Evidence  of  Fraud.  — 
In  Almy  v.  Wilbur,  2  Woodb.  &  M.  (U.  S.) 
371,  Woodbury,  J.,  delivering  the  opinion  of 
the  court,  said :  "The  better  doctrine  seems 
to  be,  as  to  a  case  like  this,  even  if  it  be  a 
mortgage,  that  at  common  law  (Bissell  v. 
Hopkins,  3  Cow.  (N.  Y.)  166;  Badlam  v. 
Tucker,  1  Pick.  (Mass.)  389,  11  Am.  Dec.  202; 
Homes  v.  Crane,  2  Pick.  (Mass  )  607),  in  case 
of  a  mortgage  of  personal  property,  if  posses- 
sion be  not  changed,  it  is  not  even  frin.a  Jacie 
evidence  of  fraud.  Ash  v.  Savage,  5  N.  H. 
547;  D'Wolf  v.  Harris,  4  Mason  (U.  S)  534; 
Conrad  v.  Atlantic  Ins.  Co.,  1  Pet.  (U  S.)  449; 
Holbrook  v.  Baker,  5  Me.  309,  17  Am.  Dec.  236. 
See  Leland  v.  The  Ship  Medora,  2  Woodb.  & 
M.  (U.  S  )  92.  *  *  *  It  is  not  evidence  of 
fraud  if  a  mortgagor  retains  possession  by  the 
terms  of  the  contract.  U.  S.  v.  Hooe,  3  Cranch 
(U  S.)  75;  Conrad  v.  Atlantic  Ins.  Co.,  1  Pet. 
(U.  S.)  d49  " 

1.  A  Question  for  the  Jury. —  Pool  v.  Gramling, 
88  Ga.  653;  Smith  v.  Acker,  23  Wend.  (N.  Y.) 
653;  Butlers.  Van  Wyck.i  Hill  (N.  YO438. 

Party  Claiming  under  Mortgage  Must  Prove  Ab- 
sence of  Fraudulent  Intent.  —  Smith  v.  Acker, 
23  Wend.  (N.  Y.1  653. 

Circumstances  Eebutting  Presumption  of  Fraud 

—  Retention  by  Mortgagor  of  H<rse  ana"  Other\ 
Chattels  to  Wind  Up  His  Business  as  Con  table. 

—  Bissell  v.  Hopkins,  3  Cow.  (N.  Y.)  166. 
Possession  of  Mortgagor  as  Agent.  — Lane  v. 

Starr,  1  S.  Dak.  107;  State  v.  Flynn,  56  Mo. 
Apn.  236. 

Circumstances  Not  Eebutting  Presumption  of 
Fraud.  —  Retention  by  Mortgagor  to  Pursue  His 
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AND  CONVEYANCES. 


Effect  of  Retention. 


Recording  Mortgage.  —  In  many  states,  however,  the  recording  of  the  chattel 
mortgage  obviates  the  necessity  of  a  delivery  of  the  property  covered  thereby.1 

Possession  Coupled  with  Power  of  Sale.  —  In  several  states,  including  some  which 
recognize  the  rule  that  a  retention  of  possession  by  a  vendor  amounts  to 
merely  prima  facie  evidence  of  fraud,  it  is  considered  that  where  a  mortgagor's 
retention  of  possession  is  coupled  with  a  power  to  sell  the  goods  on  his  own 
account,  the  transaction  is  constructively  fraudulent,  regardless  of  the  actual 
intent  of  the  parties.* 

/.  Assignments  for  the  Benefit  of  Creditors.  — The  fact  that  one 
who  has  made  an  assignment  for  the  benefit  of  creditors  retains  possession  of 
the  assigned  property,  is  usually  considered  a  strong  badge  of  fraud.3 


Vocation  of  Traveling  Missionary.  —  Doane  v. 
Eddy.  16  Wend.  (N.  Y.)  523 

Circumstances  Amounting  to  Fraud.  —  A.  mort- 
gage of  all  the  property  of  a  company  to  secure 
certain  creditors,  stipulating  for  the  retention 
of  possession  of  such  property  by  the  company 
for  ten  years,  leaving  other  creditors  wholly 
unprovided  for,  and  the  company  having  no 
means  issuing  out  of  its  business  to  pay  them 
anything,  is  fraudulent  and  void  as  between 
the  unsecured  creditors  and  the  secured  cred- 
itors who  accepted  the  conveyance  with  notice 
of  the  facts.  Age-Herald  Co.  v.  Potter,  log 
Ala.  675. 

Circumstances  Not  Constituting  Sufficient  Deliv- 
ery. —  See  Wilson  v.  Hill,  17  Nev.  401. 

1.  Delivery  of  Property  Unnecessary  When 
Mortgage  Recorded  —  Illinois.  —  Monmouth 
Second  Nat.  Bank  v.  Gilbert,  174  111.  485. 

Iowa.  —  Hughes  v.  Cory,  20  Iowa  399;  Smith 
x.  McLean,  24  Iowa  322. 

Michigan.  —  Waite  v.  Matthews,  50  Mich. 
393:  Buhl  Iron  Works  v.  Teuton,  67  Mich.  623. 
See  also  Kohl  v.  Lynn,  34.  Mich.  360;  Fearey 
v.  Cummings,  41  Mich.  376. 

New  York.  —  National  Hudson  River  Bank 
v.  Chaskin,  28  N.  Y.  App.  Div.  311. 

Oregon.  —  Pierce  v.  Kelly,  25  Oregon  95. 

Texas.  —  Willis  v.  Thompson,  85  Tex.  301. 

See  generally  the  title  Recording  Acts. 

Retention  of  Possession  May  Be  Evidence  of 
Fraud.  —  While  retention  of  possession  by  a 
mortgagor  of  chattels  is  not  a  badge  of  fraud 
in  law  where  the  mortgage  is  recorded,  it  may 
be  a  circumstance,  in  connection  with  others, 
to  prove  fraud  in  fact.  Hughes  v.  Cory,  20 
Iowa  399. 

Thus,  where  the  circumstances  show  that 
the  retention  is  for  the  benefit  of  the  mort- 
gagor alone,  a  jury  is  justified  in  finding  that 
the  transaction  is  not  bona  fide.  Wilhelmi  v. 
Leonard,  13  Iowa  330. 

Creditors  with  Notice.  —  A  mortgage  of  per- 
sonal property  executed  and  acknowledged, 
but  not  recorded,  is  valid  against  existing 
creditors  with  notice,  at  the  time  of  its  execu- 
tion, though  the  mortgagor  retains  possession. 
McGavran  v.  Haupt,  9  Iowa  83. 

2.  Retention  of  Possession  Coupled  with  Power 
of  Sale,  Fraud  Per  Se — Alabama.  —  Adkins  v. 
Bynum,  109  Ala.  281. 

Arkansas.  —  Collins  v.  Lightle,  50  Ark.  97. 
See  aho  Lund  v.  Fletcher,  39  Ark.  325,  43  Am. 
Rep.  270;  Gauss  v.  Orr,  46  Ark.  129. 

Indiana.  —  New  Albany  Ins.  Co.  v.  Wilcox- 
son,  21  Ind.  355. 

Minnesota.  —  Gere  v.  Murray,  6  Minn.  305. 


Mississippi. — Chicago  First  Nat.  Bank  v. 
Caperton,  74  Miss.  857,  60  Am.  St.  Rep. 
540. 

Missouri.  —  Sec  Bullene  v.  Barrett,  87  Mo. 
185. 

Nebraska. — Tallon  v.  Ellison,  3  Neb.  75; 
Montieth  v.  Bax,  4  Neb.  171;  Hedman  v.  An- 
derson, 6  Neb.  392. 

Ohio.  —  Freeman  v.  Rawson,  5  Ohio  St.  I. 
Tennessee.  —  See  Rome  Bank  v.  Haselton, 
15  Lea  (Tenn.)  216. 

Wisconsin.  —  Steinhart  v.  Deuster,  23  Wis. 
136- 

Exception. —  In  Adkins  v.  Bynum,  109  Ala. 
281,  the  courc  recognized  an  exception  to  the 
rule  stated  in  the  text  in  the  case  of  a  mort- 
gage given  for  the  purchase  price  of  goods  and 
covering  only  the  goods  actually  purchased, 
giving  as  a  reason  therefor  that  creditors  could 
not  possibly  be  harmed  in  such  case. 

Power  to  Sell  and  Obligation  to  Replace.  —  A 
mortgage  of  a  stock  in  trade  is  not  fraudulent 
per  se,  although  it  is  therein  agreed  that  the 
mortgagor  may  trade  with,  sell,  and  dispose 
of  some  of  the  mortgaged  goods, _  provided  he 
forthwith  purchase,  and  place  in  his  store, 
other  like  goods  of  like  value,  and  apply  the 
sales  thereof  to  the  payment  of  the  debt  which 
the  mortgage  was  made  to  secure.  Jones  v. 
Hoggeford,  3  Met.  (Mass.)  515. 

Contrary  Doctrine.  —  The  courts  of  Iowa,  New 
Jersey,  and  New  York  do  not  consider  such  a 
mortgage  per  se  fraudulent. 

Iowa.  —  Torbert  v.  Hayden,  11  Iowa  435: 
Fromme  v.  Jones,  13  Iowa  474;  Sperry  v. 
Etheridge,  63  Iowa  543;  Hughes  :•.  Cory, 
20  Iowa  399;  Clark  v.  Hyman,  55  Iowa  14,  39 
Am.  Rep.  160.  See  also  Kuhn  v.  Graves,  9 
Iowa  303;  Campbell  v.  Leonard,  11  Iowa  489; 
Wilhelmi  v.  Leonard,  13  Iowa  330. 

New  Jersey.  —  Lister  v.  Simpson,  38  N.  J. 
Eq.  438. 

New  York.  —  Brackett  v.  Harvey,  91  N.  Y. 
214. 

See  also  the  title  Chattel  Mortgages,  vol. 
5.  P-  Q45- 

8.  Retention  of  Possession  hy  Assignor  a  Badge 
of  Fraud  —  Illinois.  —  See  Lower.  Matson,  140 
111.  108,  reversing  35  111.  App.  602. 

New  York.  —  Ball  v.  Loomis,  29  N.  Y.  412; 
Jackson  v.  Cornell,  I  Sandf.  Ch.  (N.  Y.)  348; 
Cram  v.  Mitchell,  1  Sandf.  Ch.  (N.  Y.)  25L 

Pennsylvania.  — See  Dallam  v.  Fitler,  6  W. 
&  S.  (Pa.)  323.  But  compare  Hower  v.  Geesa- 
man,  17  S.  &  R.  (Pa.)  251,  in  which  case  it  was 
held  that  an  assignment  absolute  on  its  face  is 
null  and  void  against  creditors,  if  the  grantor 
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Sufficiency  of. 


This  Question  Is  Fully  Treated  in  another  part  of  this  work.1 

3.  Sufficiency  of  Change  of  Possession  —  a.  General  Rule.  —  The  courts  of 
the  various  jurisdictions  have  made  use  of  different  terms  in  prescribing  the 
requisites  of  a  sufficient  change  of  possession,  but  the  substance  of  all  the 
decisions  is  practically  the  same,  viz.,  that  there  must  be  such  acts  or  circum- 
stances as  will  reasonably  apprise  the  community  at  large,  or  at  least  those 
who  are  accustomed  to  deal  with  the  parties  or  likely  to  be  concerned  with 
the  property,  that  the  title  thereto  has  passed  out  of  the  vendor  and  become 
vested  in  the  purchaser.2 

Variation  with  Circumstances.  — What  will  constitute  a  sufficient  delivery  must 
necessarily  vary  according  to  the  circumstances  of  each  particular  case;3  thus 
a  distinction  is  made  between  the  cases  of  a  sale  of  ponderous  or  bulky  articles 
and  of  articles  which  may  be  readily  and  easily  moved.4 

Impossibility  Not  Exacted.  —  For  it  was  not  the  intention  of  the  statutory  pro- 
visions requiring  a  change  of  possession  to  lay  down  a  rule  so  absolutely  fixed 
that  it  might  render  a  sale  void  on  account  of  the  failure  of  the  purchaser  to 
accomplish  an  impossibility.5 

b.  ACTUAL  Delivery  —  (i)  When  Required.  —  It  may  be  laid  down  at 


retain  and  use  and  dispose  of  the  property  as 
his  own. 

South  Carolina.  —  Anderson  v.  Fuller,  Mc- 
Mull.  Eq.  (S.  Car.)  27,  36  Am.  Dec.  290. 

Retention  until  Time  Set  for  Sale^  —  An  assign- 
ment by  an  insolvent  debtor  for  the  benefit  of 
creditors,  which,  after  empowering  the  trustee 
to  expose  the  property  to  sale  on  the  best  terms 
practicable,  either  at  private  sale  or  public 
auction,  for  cash  or  on  credit,  as  shall  in  his 
opinion  most  comport  with  the  interest  of  all 
parties  concerned,  requires  him,  if  the  prop- 
erty is  not  sold  within  six  months,  to  sell  it 
at  public  auction,  etc.,  is  not  rendered  fraudu- 
lent on  its  face  by  a  provision  that  the  debtor 
shall  retain  possession  of  certain  of  the  prop- 
erty conveyed  until  a  favorable  opportunity 
for  the  sale  of  it  shall  offer  —  such  possession 
being  expressly  limited  to  the  time  for  the  sale 
at  public  auction.  Abercrombie  v.  Bradford, 
16  Ala.  560. 

1.  See  the  title  Assignments  for  the  Bene- 
fit of  Creditors,  vol.  3,  p.  1. 

2.  General  Rule  as  to  Sufficiency  of  Change  of 
Possession  —  Arkansas. — Davis  v.  Meyer,  47 
Ark.  210. 

California.  —  Stevens  v.  Irwin,  15  Cal.  503, 
76  Am.  Dec.  500;  Lay  v.  Neville,  25  Cal.  545. 
See  also  Claudius  v.  Aguirre,  89  Cal.  501. 

Colorado.  —  Goard  v.  Gunn,  2  Colo.  App.  66; 
Cook  v.  Mann,  6  Colo.  21.  See  also  Bassinger 
v.  Spanglar,  9  Colo.  T75. 

Connecticut.  —  Norton  v.  Doolittle,  32  Conn. 
405. 

Illinois.  —  Monmouth  Second  Nat.  Bank  v. 
Gilbert,  174  111.  485;  Martin  v.  Duncan,  156 
111.  274. 

Kentucky.  —  See  Ferguson  v.  Northern 
Bank,  14  Bush  (Ky.)  555,  29  Am.  Rep.  418. 

Michigan.  —  Doyle  v.  Stevens,  4  Mich.  87. 

Minnesota.  —  See  Lathrop  v.  Clayton,  45 
Minn.  124. 

Missouri.  —  State  v.  Flynn,  66  Mo.  App.  373, 
2  Mo.  App.  Rep.  1388;  Steppacher  v.  Saund- 
ers, 74  Mo.  App.  475;  Wright  v.  McCormick, 
67  Mo.  426;  Clafiin  v.  Rosenberg,  42  Mo.  439, 
97  Am.  Dec.  336;  Bishop  v.  O'Connell,  56  Mo. 
158;  Lesem  v.  rlerriford,  44  Mo.  325. 


Nebraska.  —  Brunswick  v.  McClay,  7  Neb. 
137- 

New  York.  —  Porter  v.  Parmley,  52  N.  Y. 
185. 

Oregon.  —  See  Pierce  v.  Kelly,  25  Oregon  95. 
Pennsylvania.  —  McClure  v.  Forney,  107  Pa. 
St.  414;  Billingsley  v.  White,  59  Pa.  St.  464. 
Utah.  —  Ewing  v.  Merkley,  3  Utah  406. 
Vermont.  —  Rothchild  v.  Rowe,  44  Vt.  389; 
Weeks  t.  Prescott,  53  Vt.  57;  Mott  v.  McNiel, 
1  Aik.  (Vt.)  162;  Judd  v.  Langdon,  5  Vt.  231; 
Fuller  v.  Sears,  5  Vt.  527;  Houston  v.  How- 
ard, 39  Vt.  54;  Morris  v.  Hyde,  8  Vt.  352,  3« 
Am.  Dec.  475;  Kendall  v.  Samson,  12  Vt. 
515- 

Where  the  Parties  to  a  Transfer  Are  Near  Rela- 
tions, clearer  and  more  convincing  proof  is  re- 
quired of  the  good  faith  of  the  transaction  than 
when  they  are  strangers.  Monmouth  Second 
Nat.  Bank  v.  Gilbert,  174  111.  485;  Martin  v. 
Duncan,  156  111.  274. 

Circumstances  Tending  to  Show  a  Lack  of 
Change  of  Possession. —  While  a  purchase  of 
goods  by  a  mortgagee  to  replace  goods  sold 
from  a  mortgaged  stock,  without  disclosing 
the  fact  that  he  claimed  to  have  possession 
under  his  mortgage,  would  not  necessarily 
create  a  presumption  of  fraud  if  he  paid  for 
them,  yet  if  such  purchase  was  made  through 
a  prior  servant  or  employee  of  the  mortgagor 
without  some  notice  having  been  given  to  the 
person  with  whom  he  was  dealing  of  the 
change  in  his  employment,  it  would  tend  to 
show  that  there  had  never  been  such  a  change 
in  the  possession  of  the  store  as  to  rebut  the 
presumption  of  fraud  arising  from  the  reten- 
tion of  possession  by  the  mortgagor.  Pierce 
v.  Kelly,  25  Oregon  95. 

3.  Variation  with  Circumstances.  —  Chaffin  v. 
Doub,  14  Cal.  384;  Lay  v.  Neville,  25  Cal. 
545;  Rothchild  v.  Rowe,  44  Vt.  389.  Seeals* 
infra,  this  section,  Actual  Delivery;  Con- 
structive Delivery. 

4.  Distinction  Between  Sales  of  Ponderous  and 
of  Light  Articles.  —  Bassinger  v.  Spangler,  9 
Colo.  175;  O'Gara  v.  Lowry,  5  Mont.  427. 

5.  Impossibility  Not  Exacted.  —  Lay  9. 
Neville,  25  Cal.  545. 
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a  general  rule  that  when  the  goods  sold  are  of  such  a  nature  that  an  actual 
delivery  is  reasonably  possible,  such  a  delivery  is  necessary.1 

(2)  What  Constitutes. —  To  constitute  an  actual  delivery,  the  vendee  must 
take  actual  possession  of  the  goods  sold,  and  his  possession  must  be  open  and 
unequivocal,  carrying  with  it  the  usual  marks  and  indications  of  ownership  by 
the  vendee.3 


1.  Actual  Delivery  Necessary  When  Reasonably 
Possible  —  Arkansas.  —  Davis  v.  Meyer,  47  Ark. 
210. 

California.  —  Merrill  v.  Hurlburt,  63  Cal. 
494.    See  also  Howe  v.  Johnson,  117  Cal.  37. 

Colorado.  —  Bassinger  v  Spangler,  9  Colo. 
175- 

Kentucky.  —  Ferguson  v.  Northern  Bank,  14 
Bush  (Ky.)  555,  29  Am.  Rep.  418. 

Minnesota.  —  Lathrop  v.  Clayton,  45  Minn. 
124;  Chickering  v.  White,  42  Minn.  457. 

Missouri.  — Stewart  v.  Nelson,  79  Mo.  524. 

New  York,  —  Butler  v.  Stoddard,  7  Paige  (N. 
Y.)  163;  Crandall  v.  Brown,  18  Hun  (N.  Y.) 
461;  Steele  v.  Benham,  84  N.  Y.  638;  Betz  v. 
Conner,  7  Daly  (N.  Y.)  550.  See  also  Randall 
v.  Parker,  3  Sandf.  (N.  Y.)  73;  Stout  v.  Rap- 
pelhagen,  (N.  Y.  Super.  Ct.  Spec.  T.)  51  How. 
Pr.  (N.  Y.)  75- 

Pennsylvania.  —  Hastings  v.  Sproul,  44  W. 
N.  C.  (Pa  )37;  McKibbin  v.  Martin,  64  Pa.  St. 
352,  3  Am.  Rep.  588;  Billingsley  v.  White,  59 
Pa.  St.  466:  Hugus  v.  Robinson,  24  Pa.  St.  9; 
Barr  v.  Reitz,  53  Pa.  St.  258. 

Utah.  —  Everett  v.  Taylor,  14  Utah  242. 

Canada.  —  McMillan  v.  McSherry,  15  Grant 
Ch.  (U.  C.)  133;  Taylor  v.  Commercial  Bank, 
4  U.  C.  C.  P.  447;  Wakefield  v.  Lvnn,  5  U.  C. 
C.  P.  410;  Porter  v.  Flintoff,  6  U.  C.  C.  P. 
335;  Kissock  v.  Jarvis,  6  U.  C.  C.  P.  393; 
William  v.  Rapelje,  8  U.  C.  C.  P.  186;  Perrin 
v.  Davis,  9  U.  C.  C.  P.  147;  Grand  Trunk  R. 
Co.  v.  Lees,  9  U.  C.  C.  P.  240;  Patton  v.  Foy, 
9  U  C.  C.  P.  512,  Feehan  v.  Toronto  Bank,  10 
U.  C.  C.  P.  32;  Turner  v.  Mills,  11  U.  C.  C. 
P.  366;  Boynton  v.  Boyd,  12  U.  C.  C.  P.  334; 
Canada  Permanent  Loan,  etc.,  Co.  v.  Page,  30 
U.  C.  C.  P.  1;  Corneill  v.  Abell,  31  U.  C.  C.  P. 
107;  McMaster  v.  Garland,  31  U.  C.  C.  P.  %2o; 
Burnham  v.  Waddell,  28  U.  C.  C.  P.  263,  3 
Ont.  App  288;  Hodgins  v.  Johnston,  5  Ont. 
App  449;  Toronto  Bink  v.  Eccles,  10  U.  C.  C. 
P.  282;  Fraser  v.  Gladstone,  11  U.  C.  C.  P. 
125;  Williams  v.  McDonald,  7  U.  C.  Q.  B.  381; 
Heward  v.  Mitchell,  11  U.  C.  Q.  B  625;  How- 
ell v.  McFarlane,  16  U.  C.  Q.  B.  469;  McDon- 
ald v.  Weeks,  8  Grant  Ch.  (U.  C.)  297. 

"A  mere  symbolical,  formal,  or  feigned  de- 
livery, where  an  actual  and  real  one  is  reason- 
ably practicable,  is  of  no  avail."  Hugus  v. 
Robinson,  24  Pa.  St.  9;  Billingsley  v.  White, 
59  Pa.  St.  464. 

Extreme  Cases.  —  The  Canadian  and  some  of 
the  American  cases  cited  above  seem  to  go  to 
the  extreme  of  holding  that  an  actual  delivery 
is  imperative  in  all  cases.  As  to  the  latter, 
even  if  such  an  inference  is  not  due  merely  to 
an  inadvertence  in  the  language  used,  no  such 
rule  is  at  present  recognized  in  the  United 
States.  See  infra,  this  section,  Constructive 
Delivery. 

2.  Requirements  of  an  Actual  Delivery  —  Cali- 
fornia. —  Stevens  v.  Irwin,  15  Cal.  503,  76 
Am.  Dec.  500;  Cahoon  v.  Marshall,  25  Cal. 
198;  Byxbee  v.  Dewey,  (Cal.  1896)  47  Pac. 


Rep.  52;  Hart  v.  Mead,  84  Cal.  244;  William9 
v.  Lerch,  56  Cal.  330.  See  also  Gould  v.  H  unt- 
ley,  73  Cal.  399;  Joshua  Hendy  Mach.  Works 
v.  Connolly,  76  Cal.  305. 

Colorado.  —  Butler  v.  Howell,  15  Colo.  249; 
Conly  v.  Friedman,  6  Colo.  App.  160. 

Maine.  —  McKee  v.  Garcelon,  60  Me.  165,  II 
Am.  Rep.  200. 

Missouri.  —  Bishop  v.  O'Connell,  56  Mo. 
158;  Clafiin  v.  Rosenberg,  42  Mo.  439,  97  Am. 
Dec.  336;  Wright  v.  McCormick,  67  Mo.  426; 
Revercomb  v.  Duker,  74  Mo.  App.  570. 

Utah.  —  Blish  v.  McCormick,  15  Utah  188; 
Everett  v.  Taylor,  14  Utah  242. 

Vermont.  —  Fish  v.  Clifford.  54  Vt.  344; 
Ross  v.  Draper,  55  Vt.  404,  45  Am.  Rep.  624. 

"  It  must  be  a  delivery  with  a  bona  fide  in- 
tention of  really  changing  the  possession  as 
well  as  the  title."  Hugus  v.  Robinson,  24  Pa. 
St.  9,  per  Lowrie,  J. 

The  statute  requires  "  such  a  change  as  to 
preclude  the  hazard  of  the  seller  deriving  a 
false  credit  from  the  continuance  of  his  appar- 
ent ownership."  Lesem  v.  Herriford,  44  Mo. 
325.  Quoted  tvitk  approval  in  Wright  v.  McCor- 
mick, 67  Mo.  426. 

Where  Vendee  Had  Possession  Before  Sale.  —  In 
a  case  where  horses  and  a  wagon  were  sold  to 
a  person  who  had  previously  had  possession, 
using  them  to  deliver  goods  for  the  vendors, 
and  he  continued  to  use  them  in  the  same  way 
after  the  sale,  the  vendors  paying  him  for  such 
use  and  he  paying  rent  for  a  stable  of  one  of 
the  vendors,  in  which  they  were  kept,  it  was 
held  that  the  sale  was  not,  as  matter  of  law, 
fraudulent.  Simmons  Hardware  Co.  v.  Pfeil, 
35  Mo.  App.  256. 

Taking  Possession  and  Locking  Up  Place  of 
Business. —  There  is  a  sufficient  actual  delivery 
of  the  stock  in  a  saloon  wh  tre  the  vendee  takes 
possession,  and,  having  no  license,  closes  and 
locks  the  place,  discharges  the  barkeeper,  and 
thereafter  allows  no  one  but  himself  to  enter. 
Howe  v.  Johnson,  117  Cal.  37. 

Vendor  Remaining  in  House  Where  Goods  Are 
Because  111  and  Unable  to  leave.  —  There  is  an 
actual  delivery  of  furniture  sold  by  the  keeper 
of  a  lodging  house  to  a  person  at  the  time 
lodging  therein,  where  the  vendee  at  once 
takes  possession  of  the  property,  notifies  the 
lodgers  in  the  house  that  he  has  bought  such 
property,  and  continues  to  exercise  conirol 
over  it,  though  the  vendor  remains  in  the 
house,  being  unable  to  leave  on  account  of  ill- 
ness.   Ross  v.  Sedgwick,  69  Cal.  247. 

The  Marking  and  Setting  Aside  of  Sheep  left  on 
the  Farm  of  the  Vendor  is  not  a  sufficient  deliv- 
ery.   Dovle  v.  Lasher,  16  U.  C.  C.  P.  263. 

Admissibility  of  Evidence.  —  On  a  question  as 
to  whether  there  has  been  a  sufficient  change 
of  possession  of  a  stock  of  goods,  the  fact 
that  the  vendee  was  continually  replenishing 
the  stock  while  conducting  the  business  in  her 
own  name  is  a  proper  circumstance  for  the 
consideration  of  the  jury.     "  It,  perhaps, 
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Delivery  of  Keys.  —  A  delivery  of  the  keys  of  the  building  where  the  goods 
sold  were  stored,  after  pointing  them  out,  has  been  held  to  fulfil  a  requirement 
of  actual  delivery.1 

A  Retention  of  the  Vendor's  Signs  and  Employees,  on  and  in  his  former  place  of  busi- 
ness, after  a  sale  of  his  entire  stock,  tends  strongly,  it  has  been  held,  to  show 
that  there  has  not  been  the  required  actual  change  of  possession,  especially  if 
the  general  manner  of  carrying  on  the  business  remains  the  same.58 

But  When  the  Sign  Does  Not  Indicate  with  Any  Certainty  Who  Is  the  Proprietor,  it  may  be 
safely  retained.3 

c.  Constructive  Delivery  —  (i)  When  Sufficient.  — The  law  recognizes 
the  fact  that  all  species  of  personal  property  are  not  capable  of  the  same  kind 
of  possession,  and  requires  only  that  a  purchaser  or  donee  should  take  such 
possession  as  the  character  and  nature  of  the  property  admit  of.4  And  in  the 
many  cases  in  which  an  actual  delivery  of  the  property  sold  is  impossible  or 
impracticable,  it  is  not  required,5  but  a  constructive  or  formal  delivery  is 
deemed  sufficient.6 


should  be  given  but  slight  weight;  but  the 
question  here  turns  upon  its  admissibility,  not 
upon  the  weight  to  be  accorded  it."  Butler  v. 
Howell,  15  Colo.  249. 

1.  Delivery  of  Keys.  —  Morrison  v.  Oium,  3 
N.  Dik.  76.  But  compare  People's  Loan,  etc., 
Co.  v.  Bacon,  27  Grant  Ch.  (U.  C.)  294. 

2.  Retention  of  Vendor's  Signs  and  Employees, 
etc.  —  Wright  v.  McCormick,  67  Mo.  426; 
Howard  v.  Dwight,  8  S.  Dak.  398.  See  also 
Lloyd  v.  Williams,  6  Colo.  App.  157;  Donovan 
v.  Gathe,  3  Colo.  App.  151;  Harkness  v.  Smith, 
2  Idaho  952;  Revercomb  v.  Dunker,  74  Mo. 
App.  570. 

"  The  retention  of  the  old  sign,"  said 
Hough,  J.,  delivering  the  opinion  of  the  court 
in  Wright  v.  McCormick,  67  Mo.  426, 
"  amounted  to  a  declaration  to  the  public  that 
Doherty  [the  vendor]  was  still  proprietor  of 
the  store."  Compare  Hugus  v.  Robinson,  24 
Pa.  St.  9. 

Authorizing  Employee  of  Vendor  to  Take  Posses- 
sion of  Property.  —  An  authority  conferred  by 
the  vendee  on  an  employee  of  the  vendor,  to 
take  possession  of  a  stock  of  goods,  tools,  etc., 
which  have  been  sold,  cannot  amount  to  more 
than  a  constructive  change  of  possession,  and 
is  not  a  sufficient  compliance  with  the  Indiana 
statute  requiring  an  actual  change.  Seavey 
v.  Walker,  108  lnd.  78. 

But  Where  an  Actual  and  Notorious  Delivery  Is 
Clearly  Shown,  the  mere  neglect  of  the  vendee 
to  remote  the  name  of  the  vendor  from  a  cur- 
tain in  the  store  is  not  sufficient  evidence  of 
fraud  to  invalidate  the  sale.  Hurls  v.  Boett- 
ger,  40  Mo.  App.  310.  See  also  Greenthal  v. 
Lincoln,  68  Conn.  384;  Pollard  v.  Farwell,  48 
Mo.  App.  42. 

Bill  of  Sale  Recorded  and  Sale  Advertised.  — 
And  in  Virginia,  where  a  purchaser  of  a  stock 
of  goods  took  actual  possession,  and  the  bill  of 
sale  was  recorded  and  the  sale  advertised  in  a 
newspaper,  it  was  held  that  the  facts  that  the 
vendor's  signs,  bearing  his  name,  were  re- 
tained, that  he  and  his  former  clerk  remained 
in  the  store  and  sold  goods,  and  that  his 
license  was  not  transferred  to  the  purchaser, 
did  not  show  fraud.  Benjamin  v.  Madden,  94 
Va.  66. 

3.  Sign  Not  Indicating  Who  Is  the  Proprietor. 

—  Burchinell  v.  Smidle,  5  Colo.  App.  417.  In 


this  case  the  property  sold  was  a  restaurant 
and  the  purchaser  had  assumed  control.  The 
only  sign  on  the  restaurant  designated  it  as 
"  Jim's  Place,"  and  neither  this  sign  nor  the 
bill  of  fare  was  changed.  But  it  was  held, 
nevertheless,  that  there  was  a  sufficient 
change  of  possession. 

4.  Such  Possession  as  Nature  of  Property  Ad- 
mits  of  Sufficient. —  Ross  v.  Draper,  55  Vt.  404, 
45  Am.  Rep.  624;  Sanborn  v.  Kittredge,  20 
Vt.  632,  50  Am.  Dec.  58;  Hutchins  v.  Gil- 
christ, 23  Vt.  82;  Birge  v.  Edgerton,  28  Vt. 
291;  Fitch  v.  Burk,  38  Vt.  683;  Sterling  v. 
Baldwin.  &1  Vt.  311. 

5.  Actual  Delivery  Not  Required  When  Impossi- 
ble  or  Impracticable — .California. —  Walden  v. 
Murdock,  23  Cal.  540,  83  Am.  Dec.  135 

Illinois. — Hewett  v.  Griswold,  43  III.  App.  43. 
Maine.  —  Bethel  Steam  Mill  Co.  v.  Brown, 
57  Me.  9. 

Massachusetts.  —  Martin  v.  Adams,  104  Mass, 
262.    See  also  Allen  v.  Smith,  10  Mass.  308. 

Pennsylvania.  —  Grove  v.  Gilbert,  5  Phila. 
(Pa.)  135,  20  Leg.  Int.  (Pa.)  37. 

6.  Constructive  or  Formal  Delivery  Sufficient  — 
England.  —  Bentall  v.  Burn,  3  B.  &  C.  423,  10 
E.  C.  L.  138. 

Arkansas.  —  Field  v.  Simco,  7  Ark.  269; 
Cocke  v.  Chapman,  7  Ark.  197,  44  Am.  Dec. 
536.    See  also  Da  vis  v.  Meyer.  47  Ark.  210. 

California.  —  Walden  v.  Murdock,  23  Cal. 
540,  83  Am.  Dec.  135;  Montgomery  v.  Hunt,  5 
Cal.  366;  Hurlburd  v.  Bogardus,  10  Cal.  519; 
Williams  v.  Lerch,  56  Cal.  330;  Byrnes  v. 
Hatch,  77  Cal.  241. 

Colorado.  —  Cofield  v.  Clark,  2  Colo.  101. 

Connecticut.  —  Mills  v.  Camp,  14  Conn.  219, 
36  Am.  Dec.  488. 

Idaho.  —  Lufkins  v.  Collins,  2  Idaho  135. 

Illinois.  —  See  Monmouth  Second  Nat.  Bank 
v.  Gilbert,  174  111.  485;  Hodges  v.  Hurd,  47 
111.  363. 

Iowa.  —  Pope  v.  Cheney,  68  Iowa  563. 

Maine.  —  Vining  v.  Gilbreth,  39  Me.  496; 
Haskell  v.  Greely,  3  Me.  425;  Means  v.  WiL 
liamson,  37  Me.  556:  Wheeler  v.  Nichols,  3? 
Me.  233.  See  also  McKee  v.  Garcelon,  60  Me. 
165,  11  Am.  Rep.  200;  Veazie  v.  Holmes,  40 
Me.  69. 

Massachusetts.  —  Legg  v.  Willird,  17  Pick. 
(Mass.)  140,  28   Am.  Dec.  282;   Badlam  v. 
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illustrations.  —  Such  a  delivery  may  be  sufficient  in  the  case  of  a  sale  of  a 
ship  at  sea,1  goods  or  grain  in  a  warehouse,*  articles  in  process  of  manufacture,* 
or  articles  so  large  or  heavy  as  to  make  an  actual  or  immediate  removal 
impracticable.4 

A  Gift  of  Personalty  by  a  Recorded  Deed  has  also  been  held  to  be  a  case  where  a 
constructive  delivery  was  sufficient.5 

(2)  What  Constitutes  —  (a)  General  Rules.  —  In  determining  what  is  necessary 
to  constitute  a  sufficient  change  of  possession,  due  regard  must  be  had  to  the 
character  of  the  property,  the  nature  of  the  transaction,  the  position  and 
relations  of  the  parties  to  the  sale,  and  the  intended  use  of  the  property.* 


Tucker,  I  Pick.  (Mass.)  389,  11  Am.  Dec.  202; 
Cushing  v.  Breed,  14  Allen  (Mass.)  376,  92 
Am.  Dec.  777;  Boardman  v.  Spooner,  13 
Allen  (Mass.)  353,  90  Am.  Dec.  196;  Appleton 
v.  Bancroft,  10  Met  (Mass.)  236.  See  also 
Veazie  v.  Somerby,  5  Allen  (Mass.)  280;  Demp- 
sey  v.  Gardner,  127  Mass.  381,  34  Am.  Rep. 
389. 

Michigan.  —  Webster  v.  Anderson,  42  Mich. 
554.  36  Am.  Rep.  452;  Adams  Min.  Co.  v. 
Senter,  26  Mich.  76;  Carpenter  v.  Graham, 
42  Mich.  191;  Buhl  Iron  Works  v.  Teuton,  67 
Mich.  623. 

Minnesota.  —  Lathrop  v.  Clayton,  45  Minn. 
124;  Vose  v.  Stickney,  19  Minn.  367. 

Missouri.  —  Meyer  Brothers  Drug  Co.  v. 
White,  66  Mo  App.  24.  See  also  How  v. 
Taylor,  52  Mo.  592. 

Nevada.  —  Gaudette  v.  Travis,  11  Nev.  149; 
Doak  v.  Brubaker,  I  Nev.  218;  Tognini  v. 
Kyle,  17  Nev.  209,  45  Am.  Rep.  442.  See  also 
Gray  v.  Sullivan,  10  Nev.  416;  Twist  v.  Kelly, 
11  Nev.  377. 

New  York.  — Allen  v.  Cowan,  23  N.  Y.  502, 
So  Am.  Dec.  316. 

N'rth  Carolina.  —  Brown  v.  Mitchell,  102 
N.  Car.  347,  11  Am.  St.  Rep.  748. 

Oklahoma.  —  Masters  v.  Teller,  7  Okla.  668. 

Pennsylvania. — Goddard  v.  Weil,  165  Pa. 
St.  419,  36  W.  N.  C.  (Pa.)  98;  McKibbin  v. 
Martin,  64  Pa.  St.  352,  3  Am.  Rep.  588;  Buck- 
ley v.  Diff,  114  Pa.  St.  596;  Grove  v.  Gilbert, 
5  Phila.  (Pa.)  135,  20  Leg.  Int.  (Pa  )  37;  Cessna 
v.  Nimick,  113  Pa.  St.  70;  Steele  v.  Miller, 
(Pa.  1885)  I  Atl.  Rep.  431;  Linton  v.  Butz,  7 
Pa.  St.  89,  47  Am.  Dec.  501;  Worman  v. 
Kramer,  73  Pa.  St.  386;  Woods  v.  H  ill,  81*  Pa. 
St.  451;  Chase  v.  Garrett,  (Pa.  1885)  1  Atl. 
Rep.  912.  Sse  also  Rafferty  v.  McKennan,  (Pa. 
1885)  1  Atl.  Rep.  546;  McGuire  v.  James,  143 
Pa.  St.  521. 

Vermont.  —  Wing  v.  Peabody,  57  Vt.  19; 
Flanagan  v.  Wood,  33  Vt.  332;  Barney  v. 
Brown,  2  Vt.  374,  19  Am.  Dec.  720;  Spaulding 
v.  Austin,  2  Vt.  555;  Judd  v.  Langdon,  5  Vt. 
231;  Harding  v.  Janes,  4  Vt.  462;  Pierce  v. 
Chipman,  8  Vt.  334;  Merritt  v.  Miller,  13  Vt. 
416;  Potter  v.  Washb'irn,  13  Vt.  558,  37  Am. 
Dec.  615;  Whitnev  v.  Lynde,  16  Vt.  579.  See 
also  Hildreth  v.  Fitts,  53  Vt.  684. 

Wisconsin.  —  Sharp  v.  Carrnll,  66  Wis.  62. 

Impossibility  or  Impracticability  of  Actual  De- 
livery Must  Be  Shown.  —  The  delivery  of  a  bill 
of  sale  is  not  a  sufficient  constructive  delivery 
to  take  the  case  out  of  the  Colorado  statute  of 
frauds,  where  the  propertv  sold  consists  of  two 
hundred  and  ten  sacks  of  ore  of  the  weight 
of  one  hundred  pounds  each,  and  no  im- 
possibility  or  impracticability   of  removing 


them  is  shown;  as  such  property  is  not  neces- 
sarily so  bulky  as  to  render  a  cotistrucli ve  de- 
livery sufficient.  Autrey  v.  Bowen,  7  Colo. 
App.  408. 

Actual  Delivery  Need  Not  Be  Impossible.  — 

When  it  happens  that  the  subject  of  a  sale  is 
not  reasonably  capable  of  actual  delivery, 
a  constructive  delivery  will  be  sufficient,  as  in 
cases  where  it  might  not  be  impossible,  but 
would  be  injurious  and  unusual,  to  remove  the 
property  from  where  it  happened  to  be  at 
the  time  of  the  transfer.  Lathrop  v.  Clayton, 
45  Minn.  124. 

Similarly,  when  an  actual  delivery  would  be 
extremely  inconvenient.  Doak  v.  Brubaker, 
1  Nev.  218. 

But  compare  Burchinell  v.  Weinberger,  4 
Colo.  App.  6. 

No  Formal  or  Symbolical  Acts  Required  Whea 
Actual  Delivery  Has  Been  Made.  —  Gaudette  v. 
Travis,  11  Nev.  149. 

1.  Ship  at  Sea.  —  Cocke  v.  Chapman,  7  Ark. 
197,  44  Am.  Dec.  536;  Vining  v.  Gilbreth,  39 
Me.  496;  McKibbin  v.  Martin.  64  Pa.  St.  357, 
3  Am.  Rep.  588.  See  also  McKee  v.  Garcelon, 
60  Me.  165,  11  Am  Rep.  200. 

2.  Goods  or  Grain  in  a  Warehouse.  —  Vining 
z.  Gilbreth,  39  Me.  496;  McKibbin  v.  Martin, 
64  Pa.  St.  357.  3  Am.  Rep.  588;  Sharp  v.  Car- 
roll, 66  Wis.  62. 

Corn  in  Cribs.  —  Pope  v.  Cheney,  68  Iowa  563. 

3.  Articles  in  Process  of  Manufacture.  —  M  ills 
v.  Camp,  14  Conn.  219,  36  Am.  Dec.  488,  citivg 
as  examples  hides  in  a  vat  and  paper  in  a 
mill;  McKibbin  v.  Martin,  64  Pa.  St.  357,  3 
Am.  Rep.  588,  giving  bricks  in  a  kiln  as 
another  illustration. 

4.  Large  and  Heavy  Articles  —  Illinois.  — 
Hewett  v.  Griswold,  43  III.  App.  43;  Funk  v. 
Staats,  24  III.633;  Taylor  v.  Thurber,  68  111. 
App.  114;  A.  N.  Kellogg  Newspaper  Co.  v. 
Peterson,  162  111.  158,  53  Am.  St.  Rep.  300, 
affirming  59  111.  App.  89. 

Maine.  —  Vining  v.  Gilbreth,  39  Me.  496. 
See  also  MrKee  v.  Garcelon,  60  Me.  165,  n 
Am.  Rep.  200. 

Pennsylvania.  —  Cessna  v.  Nimick,  113  Pa. 
St.  70. 

5.  Gift  of  Personalty  by  Recorded  Deed.  —  Cop- 
page  v.  Barnett,  34  Miss.  621. 

6.  Regard  Must  Be  Had  to  Character  of  Prop- 
erty, etc.  —  California. — See  Montgomery  v. 
Hunt.  5  Cal.  366;  Lay  v.  Neville.  25  Cal.  545. 

Illinois. — See  Hewett  v.  Griswold,  43  III. 
App.  43. 

Michigan. — See   Kipp   v.    Lamoreaux,  81 

Mich.  299. 

Minnesota.  —  Tunell  v.  Larson,  39  Minn.  269. 
Missouri.  —  State  v.  Durani,  53  Mo.  App. 
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No  such  change  of  possession  as  will  defeat  the  fair  and  honest  object  of  the 
parties  is  required.1  It  is  necessary  only  that  the  vendee  should  assume  such 
control  of  the  subject  of  the  sale  as  will  reasonably  indicate  to  all  concerned 
the  fact  of  the  change  of  ownership.*  And  the  question  in  such  cases  is,  did 
the  vendee  do  all  that  he  might  reasonably  be  expected  to  do  in  a  case  of  a 
real  and  honest  sale?3 

A  Removal  of  the  Property  Is  Not  Always  Necessary  to  constitute  a  change  of 
possession.4 

Delivery  of  Key.  —  The  delivery  of  the  key  to  the  shop  or  warehouse  in  which 
the  goods  sold  are  situated  has  been  held  to  constitute  a  sufficient  delivery  if 
made  for  that  purpose  at  the  time  and  so  understood  by  the  parties.5 

Marking  with  Vendee's  Name.  —  While  the  mere  marking  of  goods  sold  with  the 
vendee's  name  may  not  always  be  a  sufficient  indication  of  a  change  of  pos- 
session,6 the  possession  of  the  vendee  is  complete  where  notices  of  the  sale  are 


493;  Hawkins  v.  Kansas  City  Hydraulic  Press 
Brick  Co.,  63  Mo.  App.  64,  1  Mo.  App.  Rep. 
609. 

Nevada.  —  Gray  v.  Sullivan,  10  Nev.  416; 
Twist  v.  Kelly,  11  Nev.  377. 

Pennsylvania.  —  Cessna  v.  Nimick,  113  Pa. 
St.  70;  Crawford  v.  Davis,  gg  Pa.  St.  576; 
Renninger  v.  Spatz,  128  Pa.  St.  524,  15  Am. 
St.  Rep.  6g2;  McClure  v.  Forney,  107  Pa.  St. 
414;  Buckley  v.  Duff,  114  Pa.  St.  596.  See 
also  Chase  v.  Garrett,  (Pa.  1885)  1  Atl.  Rep. 
912. 

1.  No  Such  Change  as  to  Defeat  Pair  and  Honest 
Object  of  Parties  Required.  —  Crawford  v,  Davis, 
gg  Pa.  St.  576;  McClure  v.  Forney,  107  Pa.  St. 
414;  Buckley  v.  Duff,  114  Pa.  St.  596. 

2.  Vendee  Need  Assume  Such  Control  Only  as 
Will  Reasonably  Indicate  Change  of  Ownership  — 
Illinois.  —  Hewett  v.  Griswold,  43  111.  App.  43. 

Iowa.  —  Pope  v.  Cheney,  68  Iowa  563. 
Maine.  —  Fairfield  Bridge  Co.  v.  Nye,  60 
Me.  372. 

Massachusetts.  — Allen  v.  Smith,  10  Mass.  308. 

Missouri,  —  McKee  v.  Garcelon,  60  Me.  165, 
11  Am.  Rep.  200. 

Nevada.  —  Gray  v.  Sullivan,  10  Nev.  416; 
Twist  v.  Kelly,  11  Nev.  377. 

Pennsylvania.  —  McKibbin  v.  Martin,  64  Pa. 
St.  352,  3  Am.  Rep.  588;  McGuire  v.  James, 
143  Pa.  St.  521;  Crawford  v.  Davis,  gg  Pa.  St. 
576;  Buckley  v.  Duff,  114  Pa.  St.  596;  God- 
dard  v.  Weil,  165  Pa.  St.  419,  36  W.  N.  C.  (Pa.) 
98.  See  also  Havnes  v.  Hunsicker,  26  Pa.  St. 
58;  Chase  v.  Ralston,  30  Pa.  St.  539;  Billings- 
ley  v.  White,  5Q  Pa.  St.  464. 

Placing  Property  in  Such  Situation  that  Vendee 
may  Assume  Control  at  Pleasure.  —  It  is  not 
sufficient  that  the  goods  be  placed  in  such  a 
situation  that  the  purchaser  may  at  any  time 
assume  actual  control,  if  he  does  not  in  fact 
exercise  this  power.  Pearce  v.  Boggs,  gg  Cal. 
340;  Etchepare  v.  Aguirre,  gr  Cal.  288,  25 
Am.  St.  Rep,  180;  Hastings  v.  Sproul,  44  W. 
N.  C.  (Pa.)  37.  See  also  Stephens  v.  Gifford, 
137  Pa.  St.  2ig,  21  Am.  St.  Rep.  868,  27  W.  N. 
C.  (Pa.)  30.  Contra,  Masters  v.  Teller,  7  Okla. 
668. 

Both  the  California  cases  cited  above  distin- 
guished Williams  v.  Lerch,  56  Cal.  330,  by 
showing  that  the  language  used  therein  which 
apparently  conflicted  with  the  principle  above 
stated,  was  applicable  only  to  the  particular 
facts  of  that  case. 

Goods  Sold  to  Different  Persons  but  Not  Sepa- 


rated —  Sale  Invalid  as  Against  Vendor's  Credit- 
ors.—  Moss  v.  Sanger,  (Tex.  i88g)  12  S.  W. 
Rep.  616;  Frieberg  v.  Sanger,  (Tex.  i88g)  12 
S  W.  Rep.  1136;  Golden  v.  Sanger,  (Tex. 
I88g)  12  S  W.  Rep.  1136. 
Segregation  of  Goods  Sold  Not  Alone  Sufficient. 

—  Davis  v.  Meyer,  47  Ark.  210. 
Nailing  Up  Cribs  of  Corn. —  Where  upon  an 

oral  sale  of  corn  the  parties  went  to  the  cribs, 
where  the  vendor  formally  delivered  posses- 
sion thereof  to  the  vendee,  who  proceeded  to 
nail  up  openings  in  the  cribs,  it  was  held  that 
the  latter  became  fully  vested  with  the  owner- 
ship and  possession  of  the  grain.  Pope  v. 
Cheney,  68  Iowa  563. 
When  Symbolical  Delivery  Alone  is  Insufficient. 

—  "A  mere  symbolical  delivery  of  personal 
property,  without  any  outward  or  visible 
change  of  possession  within  a  reasonable 
time,  such  as  the  nature  and  situation  of  the 
property  admit  of,  will  not  constitute  such  a 
change  of  possession  as  the  statute  requires, 
especially  where  the  alleged  vendor  continues 
to  sustain  the  same  relation  to  the  property  in 
respect  of  its  possession  as  before."  Dyer  v. 
Balsley,  40  Mo.  App.  559,  per  Thompson,  J. 

3.  Question  Is  Whether  Vendee  Did  All  That 
Might  Reasonably  Be  Expected.  —  Buckley  v. 
Duff,  114  Pa.  St.  596;  McKibbin  v.  Martin,  64 
Pa.  St.  352,  3  Am.  Rep.  588;  State  v.  Casteel, 
51  Mo.  App.  143.  Compare  State  v.  Durant,  53 
Mo.  App.  493. 

Sale  of  Boat  Moored  in  Water.  —  It  has  been 
held  in  Massachusetts  I  hat  no  title  passes  as 
against  a  subsequent  bona  fide  purchaser  by 
an  oral  sale  of  a  boat  moored  in  the  water, 
without  some  further  action  to  take  possession. 
Veazie  v.  Somerby,  5  Allen  (Mass.)  280. 

4.  Removal  Not  Always  Necessary.  —  Webster 
v.  Anderson,  42  Mich.  554,  36  Am.  Rt;  .  452; 
Adams  Min.  Co.  v.  Senter,  26  Mich.  76;  C.\flin 
v.  Rosenberg,  42  Mo.  439,  97  Am.  Dec.  336; 
Meyer  Brothers  Drug  Co.  v.  White,  66  Mo. 
App.  24;  Toguini  v.  Kyle,  17  Nev.  209,  45 
Am.  Rep.  442;  Lee  v.  Huntoon,  Hoffm.  (N. 
Y.)  447.  See  also  Tunell  v.  Larson,  39  Minn. 
269. 

5.  Delivery  of  Key  Sufficient.  —  A.  N.  Kellogg 
Newspaper  Co.  v.  Peterson,  162  111.  158,  53 
Am.  St.  Rep.  300,  affirming  59  111.  App.  89; 
Viping  v.  Gilbreth,  39  Me.  496;  Sharp  v.  Car- 
roll, 66  Wis.  62.  See  also  Dyer  v.  Balsley,  40 
Mo.  App.  559. 

6.  The  Mere  Stenciling  of  the  Vendee's  Name 
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placed  on  property  not  of  a  nature  to  be  moved,  and  the  vendor  has  nothing 
to  do  with  it  thereafter,  the  vendee  having  entire  control.1 

Placing  Vendee's  Mark  on  Property.  —  A  sale  of  logs  has  been  upheld  when  pos- 
session was  delivered  in  the  presence  of  witnesses  and  each  log  was  stamped 
with  the  vendee's  peculiar  mark,  though  the  logs  were  left  where  they  were 
on  account  of  the  difficulty  of  removing  them.'2 

Branding  of  Cattle.  —  The  selecting,  collecting,  and  branding  of  cattle  with  the 
vendee's  brand  is  sufficient  even  though  they  be  subsequently  allowed  to 
remain  on  their  accustomed  range  where  they  were  at  the  time  of  the  sale.3 

Actual  Delivery  of  Part.  —  Where  there  is  a  good  reason  why  all  of  the  goods 
sold  cannot  be  delivered,  a  delivery  of  a  part  may  be  sufficient  to  pass  title  to 
the  vendee.4 

(b)  Kule  as  to  Delivery  of  Bill  of  Sale.  —  It  has  been  repeatedly  held  that  the 
mere  delivery  of  a  bill  of  sale  or  similar  instrument  does  not  suffice  to  pass 
the  title  as  against  creditors  of  the  vendor,  without  some  actual  change  of 
possession.5  But  it  seems  to  be  established  that  where  the  property  is  not  in 
the  control  of  the  vendor  so  that  actual  delivery  could  be  had,  as  for  instance 
in  the  case  of  a  ship  at  sea,  the  delivery  of  a  bill  of  sale  is  sufficient.6 

(c)  Where  Property  Is  in  Possession  of  Third  Person.  —  Where  property  sold  is  in  the 
possession  of  a  third  person,  holding  it  as  bailee  for  the  vendor,  an  actual 
delivery  is  not  necessary,  but  it  is  sufficient  that  the  bailee  be  notified  of  the 
sale  and  that  thereafter  the  purchaser  irs  his  bailor.7 


•n  the  Sides  of  Railroad  Cars  bought  is  not  a 
sufficient  change  of  possession.  Rafferty  v. 
McKennan,  (Pa.  1885)  1  All.  Rep.  546. 

1.  Notice  of  Sale  and  Entire  Control  of  Vendor. 
—  Hawkins  v.  Kansas  City  Hydraulic  Press 
Brick  Co.,  63  Mo.  App.  64,  l  Mo.  App.  Rep. 
600. 

2.  Delivery  Before  Witnesses  and  Marking  with 
Vendee's  Distinctive  Mark.  —  Chase  v.  Ralston, 
30  Pa.  St.  539. 

Mere  Marking  Held  Insufficient.  —  In  Stewart 
v.  Nelson,  79  Mo.  524,  a  lot  of  railroad  ties  had 
been  purchased,  and  the  vendee  put  a  red  dot 
on  each  of  the  ties  and  left  them  in  the  posses- 
sion and  under  the  control  of  one  of  the  ven- 
dors.   It  was  held  that  there  was  no  delivery. 

3.  Selecting  and  Branding  of  Cattle.  —  Walden 
v.  Murdock,  23  Cal.  540,  83  Am.  Dec.  135; 
Asbill  v.  Standley,  (Cal.  1892)  31  Pac.  Rep. 
738. 

Execution  of  Bill  of  Sale,  and  Delivery  of  Ven- 
dor's Brand,  Insufficient.  —  Walden  v.  Murdock, 
23  Cal.  540,  83  Am.  Dec.  135. 

4.  Delivery  of  a  Part.  — Legg  v.  Willard,  i~, 
Pick.  (Mass.)  140,  28  Am.  Dec.  282;  McKee 
v.  Garcelon,  60  Me.  165,  11  Am.  Rep.  200; 
Veazie  v.  Holmes,  40  Me.  69.  See  also 
Thompson  Mfg.  Co.  v.  Smith,  67  N.  H.  409,  in 
which  case  a  sale  of  an  engine  was  held  good 
where  the  vendee  had  examined  and  accepted 
it  and  taken  away  with  him  certain  important 
small  parts. 

5.  Delivery  of  Bill  of  Sale  Insufficient  —  Arkan- 
sas. —  Davis  v.  Meyer,  47  Ark.  210. 

Maine.  —  McKee  v.  Garcelon,  60  Me.  165,  II 
Am.  Rep.  200. 

Massachusetts.  —  Dempsey  v.  Gardner,  127 
Mass.  381,  34  Am.  Rep.  389.    See  also  Harlow 

Hall,  132  Mass.  232. 

New  Hampshire.  —  Solomons  v.  Chesley,  58 
N.  H.  238. 

Nevada.  —  Comaita  v.  K  vie,  19  Nev.  38. 
Assignment  of  Bill  of  Lading  or  Invoice  Held 
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Sufficient.  —  Dickerson,  J.,  in  McKee  v.  Garce- 
lon, 60  Me.  165,  11  Am.  Rep.  200. 

6.  When  Delivery  of  Bill  of  Sale  Is  Sufficient.  — 

Cocke  v.  Chapman,  7  Ark.  197,  44  Am.  Dec. 
536;  Vining  v.  Gilbreth,  39  Me.  496.  See  also 
Caldwell  v.  Ball,  1  T.  R.  205 ;  Lamb  v.  Durant, 
12  Mass.  54,  7  Am.  Dec.  31;  Buffington  v.  Cur- 
tis, 15  Mass.  528;  Badlam  v.  Tucker,  I  Pick. 
(Mass.)  389,  it  Am.  Dec.  202. 

But  the  Purchaser's  Bights  May  Be  Divested  by 
his  neglect  to  take  possession  when  it  becomes 
practicable.  See  Badlam  v.  Tucker,  1  Pick. 
(Mass.)  389,  11  Am.  Dec.  202,  which  was  a  case 
of  a  vessel  mortgaged  while  at  sea. 

7.  Notice  to  Bailee  Sufficient  —  England.  — 
Bentall  v.  Burn,  3  B.  &  C.  423,  10  E.  C.  L. 
138. 

Arkansas. —  Field  v.  Simco,  7  Ark.  269. 

California.  —  Williams  v.  Lerch,  56  Cal.  330. 
See  also  Garlick  v.  Bowers,  66  Cal.  122;  Rohr- 
baugh  v.  Johnson,  107  Cal.  144. 

Colorado.  —  Weiland  v.  Potter,  8  Colo.  App. 
79.    See  also  Cofield  v.  Clark,  2  Colo.  101. 

Idaho.  —  Murphy  v.  Braase,  (Idaho  1893)  32 
Pac.  Rep.  208;  Lufkins  v.  Collins.  2  Idaho  135. 

Illinois.  —  National  Bank  v.  Buckeye  Iron, 
etc.,  Works,  46  111.  App.  526;  Hodges  v.  Hurd, 
47  HI-  303. 

Iowa.  —  Thomas  v.  Hillhouse,  17  Iowa  67; 
Sansee  v.  Wilson,  17  Iowa  582:  Case  v.  Bur- 
rows, 54  Iowa  679;  Campbell  v.  Hamilton,  63 
Iowa  293. 

Maine'.  —  Wheeler  v.  Nichols,  32  Me.  233; 
Means  v.  Williamson,  37  Me.  556;  Nichols  v. 
Patten,  18  Me.  231,  36  Am.  Dec.  713. 

Massachusetts. — Cushing  t.  Breed,  14  Allen 
(Mass.)  376,  92  Am.  Dec.  777;  Boardman  v. 
Spooner,  13  Allen  (Mass.)  353,  90  Am.  Dec. 
196;  Appleton  v.  Bancroft,  10  Met.  (Mass.)  236. 
See  also  Dempsey  v.  Gardner,  127  Mass.  381, 
34  Am.  Rep.  389. 

Michigan.  —  Carpenter  v.  Graham,  42  Mich. 
191,  distinguishing  Marquette  First  Nat.  Bank  p. 
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The  Keason  of  This  Rule  is  that  the  possession  of  a  third  person  with  notice  of 
the  transfer  1  stands  in  the  place  of  a  visible  change  of  possession,  because  it 
is  notice  to  the  world  of  such  change  of  ownership,  and  puts  creditors  on 
inquiry.8 

Rule  Does  Not  Apply  When  Employee  of  Vendor  Retains  Possession.  —  But  when  such  pos- 
session does  not  carry  any  such  notice  to  the  world,  it  does  not  stand  in  the 
place  of  a  visible  change  of  possession.  Thus,  where  the  known  servant  of  the 
vendor  remains  in  possession  the  sale  is  not  good  as  against  creditors.3 

Consent  of  Bailee  Unnecessary.  —  It  has  been  considered  not  necessary  that  the 
bailee  should  consent  to  hold  the  property  for  the  purchaser.4 

d.  Possession  of  Vendee  Must  Be  Exclusive  —  (i)  General  Rule 
Stated.  — As  a  general  rule  it  is  required  that  the  possession  of  the  vendee 
should  be  exclusive  of  the  vendor,5  and  a  concurrent  possession  of  both 
parties  to  the  sale  is  not  sufficient  to  give  the  purchaser  a  good  title  as  against 
creditors  of  the  vendor.6 


Crowley,  24  Mich.  496;  Hahn  v.  Fredericks, 
30  Mich.  224;  Crapo  v.  Seybold,  35  Mich.  169. 

Minnesota.  —  Freiberg  v.  Steenbock,  54  Minn. 
509. 

Missouri.  —  Halderman  v.  Stillington,  63  Mo. 
App.  212,  1  Mo.  App.  Rep.  733.  See  also  How 
v.  Taylor,  52  Mo.  592. 

New  Hampshire.  —  Stowe  v.  Taft,  58  N.  H. 
445;  Kendall  v.  Fitts,  22  N.  H.  1;  Morse  v. 
Powers.  17  N.  H.  286.  See  also  Brown  v. 
Warren,  43  N.  H.  430. 

Nevada.  —  Doak  v.  Brubaker,  I  Nev.  218. 

Pennsylvania.  —  Linton  v.  Bulz,  7  Pa.  St.  89, 
47  Am.  Dec.  501;  Worman  v.  Kramer,  73  Pa. 
St.  336;  Woods  :\  Hull.  81*  Pa.  St.  451;  Steele 
v.  Miller,  (Pa.  1885)  1  All.  Rep.  434. 

Vermont.  —  Pierce  v.  Chipman,  8  Vt.  334; 
Merritt  v.  Miller,  13  Vt.  416;  Flanagan  v. 
Wood,  33  Vt.  332;  Barnev  v.  Brown,  2  Vt.  374, 
19  Am.  Dec.  720;  Spaulding  v.  Austin,  2  Vt. 
555:  Judd  v.  Langdon,  5  Vt.  231;  Harding  v. 
Janes,  4  Vt.  462;  Potter  v.  Washburn,  13  Vt. 
558,  37  Am.  Dec.  615;  Whitney  v.  Lynde,  16 
Vt.  579.  See  also  Hildreth  v.  Fitts.  53  Vt.  684, 
infra,  the  next  note;  Wing  v.  Peabody,  57 
Vt.  19. 

View  that  Rule  Applies  Only  Where  Third  Per- 
son Holds  Adversely  to  Vendor  or  Mortgagor.  — 
Buhl  Iron  Works  v.  Teuton,  67  Mich.  623,  per 
Champlin.J.  See  also  Nash  v.  Elv,  19  Wend. 
(N.  Y.)  523;  Goodwin  v.  Kelly,  42  Barb.  (N. 
Y.)  194. 

Sale  of  Vendor's  Interest  in  Property  in  Posses- 
sion of  Another  Joint  Owner. —  Where  a  joint 
owner  of  a  chattel,  which  is  in  the  possession 
of  a  co-owner,  sells  his  interest  therein,  an 
actual  delivery  is  not  necessary  to  pass  the  title 
as  against  the  creditors  of  the  vendor.  Has- 
kell v.  Greely,  3  Me.  425;  Yank  v.  Bordeaux, 
(Mont.  1899)  58  Pac.  Rep.  42.  See  also  Brown 
v.  O'Neal,  95  Cal.  262,  29  Am.  St.  Rep.  nr. 

It  is  otherwise,  however,  where  the  joint 
owner  who  sells  his  interest  is  in  actual  pos- 
session of  the  chattel.  Brown  v.  O'Neal,  95 
Cal.  262,  29  Am.  St.  Rep.  in.  See  also  Howe 
v.  Johnson,  107  Cal.  67. 

1.  Bailee  Must  Be  'Notified  of  Sale.  —  To  consti- 
tute a  delivery  of  goods  in  the  hands  of  a 
warehouseman  he  must  at  least  be  notified  of 
the  sale  and  must  thereafter  hold  for  the  ven- 
dee. Bentall  v.  Burn,  3  B  &  C.  423,  10  E.  C. 
L.  138;  Wheeler  v.  Nichols,  32  Me.  233;  Cush- 
ing  v.  Breed,  14  Allen  (Mass.)  376,  92  Am. 


Dec.  777;  Boardman  v.  Spooner,  13  Allen 
(Mass.)  353,  90  Am.  Dec.  196;  Appleton  v. 
Bancroft,  10  Met.  (Mass.)  236;  Buhl  Iron 
Works  v.  Teuton,  67  Mich.  623;  Carpenter  v. 
Graham,  42  Mich.  191;  Sheldon  v.  Warner,  26 
Mich.  403. 

Bailee  Must  Understand  that  He  Holds  for  Pur- 

chaser. —  Hildreth  v.  Fitts,  53  Vt.  684. 

2.  Reason  of  the  Rule. — Flanagan  v.  Wood, 
33  Vt.  332;  Sleeper  v.  Pollard,  28  Vt.  709,  67 
Am.  Dec.  741. 

3.  Rule  Does  Not  Apply  when  Employee  of  Ven- 
dor Retains  Possession.  —  Monmouth  Second 
Nat.  Bank  v.  Gilbert,  174  111.  485;  Doak  v. 
Brubaker,  1  Nev.  218;  Flanagan  v.  Wood,  33 
Vt.  332;  Sleeper  v.  Pollard,  23  Vt.  709,  67  Am. 
Dec.  741.  See  also  Hurlburd  v.  Bogardus,  10 
Cal.  519;  Watkins  v.  Petefish,  49  111.  App.  80. 

Property  in  Possession  of  Vendor's  Tenant.  —  In 
Coombs  v.  Collins,  (Idaho  1899)  57  Pac.  Rep. 
310,  a  sale  of  personalty  in  possession  of  the 
vendor's  tenant  was  held  void  on  account  of 
an  agreement  that  the  tenant  should  hold  pos- 
session until  a  fixed  time,  several  months  after 
the  sale,  when  the  vendor  was  to  become 
entitled  to  the"  immediate  and  exclusive  pos- 
session "  of  the  property. 

4.  Consent  of  Bailee  to  Hold  for  Purchaser  or 
Mortgagee  Not  Necessary.  —  Buhl  Iron  Works 
v.  Teuton,  67  Mich.  623;  Hodges  v.  Hurd,  47 
111.  363. 

5.  Possession  of  Vendee  Must  Be  Exclusive  — 

Colorado.  — Cook  v.  Mann.  6  Colo.  21. 

Missouri.  —  Claflin  v.  Rosenberg,  42  Mo.  439, 
97  Am.  Dec.  336. 

Nebraska.  —  Brunswick  v.  McClay,  7  Neb. 

137- 

New  Hampshire.  —  Sumner  v.  Dalton,  58  N. 
H.  296. 

Pennsylvania.  —  McKibbin  v.  Martin,  64  Pa. 
St.  352,  3  Am.  Rep.  588;  Clough  v.  Woods,  5 
S.  &  R.  (Pa.)  275.9  Am.  Dec.  346. 

Vermont.  —  Kendall  v.  Samson,  12  Vt.  515; 
Weeks  v.  Prescott,  53  Vt.  57. 

6.  Concurrent  Possession  Insufficient  —  Colo- 
rado.—  Bassinger  v.  Spangler,  9  Colo.  175; 
Cook  v.  Mann,  6  Colo.  21. 

Oregon.  —  Pierce  v.  Kelly,  25  Oregon  95. 

Pennsylvania.  —  Zieglerz/.  Handrick,  106  Pa. 
St.  87;  Steele  v.  Miller,  (Pa.  1885)  1  Atl.  Rep. 
434;  McKibbin  v.  Martin,  64  Pa.  St.  352,  3  Am. 
Rep.  588,  in  which  case  there  is  a'  thorough 
discussion  of  the  question  by  Justice  Shars- 
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(2)  Rule  as  to  Employment  of  Vendor.  —  Where,  however,  there  has  been 
a  sufficient  delivery  to  show  a  bona  fide  intention  to  transfer  the  actual  title, 
the  vendee  may,  without  losing  his  rights  as  against  the  vendor's  creditors, 
employ  the  vendor  to  manage  or  assist  in  the  management  and  care  of  the 
property  which  has  been  sold,  his  connection  therewith  being  of  such  a 
character  as  to  hold  out  no  indication  of  ownership.1  But  it  is  otherwise  if 
the  vendor  is  retained  in  possession  under  circumstances  which  fail  to  indicate 
that  there  has  been  any  change  of  ownership.* 

(3)  Rule  as  to  Persons  Living  Together.  —  In  the  case  of  a  sale  between  two 
persons  who  live  together,  it  is  not  necessary  that  the  property  should  be 
absolutely  taken  out  of  all  control  by  the  vendor,  but  the  title  of  the  purchaser 


wood;  Clow  v.  Woods,  5  S.  &  R.  (Pa.)  287,  9 
Am.  Dec.  346;  Babb  v.  Clemson,  10  S.  &  R. 
(Pa.)  428,  13  Am.  Dec.  684.  See  also  Hoffner 
V.  Clark,  5  Whart.  (Pa.)  545;  Brawn  v.  Keller, 
43  Pa.  St.  104,  82  Am.  Dec.  554;  Steelwagon 
v.  Jeffries,  44  Pa.  St.  407. 

Texas.  — Stadtler  v.  Wood,  24  Tex.  622. 

Vermont.  — Flanagan:/.  Wood,  33  Vt.  332; 
Allen  v.  Edgerton,  3  Vt.  442;  Hall  v.  Parsons, 
15  Vt.  35S.  See  also  Mills  v.  Warner,  19  Vt. 
609,  47  Am.  Dec.  711;  Stephenson  v.  Clark,  20 
Vt.  624. 

Nature  of  Possession.  —  In  order  for  a  concur- 
rent possession  of  personal  property  by  a  ven- 
dor and  vendee  after  a  sale  to  have  the  effect 
of  rendering  the  sale  fraudulent  per  se  as 
against  the  vendor's  creditors,  such  possession 
must  appear  to  be  of  the  same  description,  in 
the  use,  occupancy,  and  disposition  of  the 
property,  as  that  of  joint  owners.  Allen  v. 
Edgerton,  3  Vt.  442;  Hall  v.  Parsons,  17  Vt. 
271. 

Sale  of  Part  Interest.  —  "  If  an  undivided  part 
of  a  thing  be  sold,  a  concurrent  possession  is 
proper,  for  it  corresponds  with  the  sale." 
Hugus  v.  Robinson,  24  Pa.  St.  9. 

Employment  of  Vendor.  —  It  is  not  a  concur- 
rent possession  if  the  vendor  remain  as  a  clerk 
or  servant  of  the  vendor,  or  merely  has  desk 
room  in  the  store.  Zeigler  v.  Handrick,  106 
Pa.  St.  87;  Billingsley  v.  While,  59  Pa.  St. 
464;  McKibbin  v.  Martin,  64  Pa.  St.  352,  3 
Am.  Rep.  588.    See  the  next  subsection. 

1.  Vendor  May  Be  Employed  to  Assist  in  Man- 
agement of  Property — California.  —  Visher  v. 
Webster,  13  Cal.  58;  Levy  v.  Scott,  115  Cal. 
39;  Adams  v.  Weaver,  117  Cal.  42;  Gould  v. 
Huntley,  73  Cal.  399;  Godchaux  v.  Mulford, 
26  Cal.  316,  85  Am.  Dec.  178;  Goldstein  v. 
Nunan,  66  Cal.  542;  Henderson  v.  Hart,  122 
Cal.  332.  See  also  Roberts  v.  Burr,  (Cal.  1898) 
54  Pac.  Rep.  849;  Waldie  v.  Doll,  29  Cal.  556; 
Stevens  v.  Irwin,  15  Cal.  503,  76  Am.  Dec. 
500. 

Colorado.  —  Cook  v.  Mann,  6  Colo.  21. 
Delaware.  —  See  Groff  v.  Cooper,  6  Houst. 
(Del.)  36. 

Illinois.  —  Loucheim  v.  Seyf  arth,  49  111.  App. 
561;  McCord  v.  Gilbert,  64  111.  App.  233.  See 
also  Warner  v.  Carlton,  22  111.  415. 

Maine.  —  Goodwin  v.  Goodwin,  90  Me.  23, 
60  Am.  St.  Rep.  231. 

Massachusetts.  —  Phelps  v.  Cutler,  4  Gray 
(Mass.)  137;  Green  v.  Rowland,  16  Gray 
(Miss.)  58;  Stinson  v.  Clark,  6  Allen  (Mass.) 
340;  Cushing  v.  Breed,  14  Allen  (Mass.)  376, 
02  Am.  Dec.  777;  Ingallsz-.  Herrick,  108  Mass. 


351,  11  Am.  Rep.  360;  Thorndike  v.  Bath,  114 
Mass.  116,  19  Am.  Rep.  318;  Russell  v. 
O'Brien,  127  Mass.  349;  Hobbs  v.  Carr,  127 
Mass.  532. 

Michigan.  —  Blish  v.  Collins,  68  Mich.  542, 
(a  case  of  a  sale  of  real  property). 

Minnesota.  —  Bruggemann  v.  Wagener,  72 
Minn.  329;  Vose  v.  Slkkney,  19  Minn.  367. 

Missouri.  —  State  v.  Flynn,  56  Mo.  App.  236; 
Pollard  v.  Farwell,  48  Mo.  App.  42;  Claflin  v. 
Rosenberg,  42  Mo.  439,  97  Am.  Dec.  336. 

Montana.  —  Dodge  v.  Jones,  7  Mont.  121; 
O'Gara  v.   Lowry,  5  Mont.  427;   Gallick  v. 
Bordeaux,  (Mont.  1899)  56  Pac.  Rep.  961. 
Nevada.  —  See  Lewis  v.  Wilcox,  6  Nev.  215. 
New  Hampshire.  —  Robinson  v.  Mitchell,  62 
N.  H.  529. 

New  York.  —  Blumenthal  v.  Michel,  33  N. 
Y.  App.  Div.  636,  54  N.  Y.  Supp.  8i;  Kelly  v. 
Mesier,  18  N.  Y.  App.  Div.  329;  Drury  v.  Wil- 
son, 4  N.  Y.  App.  Div.  232. 

Oregon.  —  See  Pierce  v.  Kelly,  25  Oregon  95 
(a  case  of  a  mortgage). 

Pennsylvania.  —  Bell  v.  McCloskey,  155  Pa. 
St.  319;  Hugus  v.  Robinson,  24  Pa.  St.  9; 
Billingsley  v.  White,  59  Pa.  St.  464;  Ziegler  v. 
Handrick,  106  Pa.  St.  87;  Steele  v.  Miller,  (Pa. 
1885)  1  Atl.  Rep.  434;  McKibbin  1.  Martin,  64 
Pa.  St.  352,  3  Am.  Rep.  588.  See  also  Gray  v. 
Trent,  (Pa.  1888)  16  Atl.  Rep.  107. 

Utah.  —  Everett  v.  Taylor,  14  Utah  242; 
Ewing  v.  Merkley,  3  Utah  406. 

Vermont.  —  De»vey  v.  Thrall,  13  Vt.  284. 
Virginia.  —  Benjamin  v.  Madden,  g4  Va.  66. 
Employment  of  Near  Relative  of  Vendor.  — 
Similarly,  a  near  relative  of  the  vendor,  as  a 
brother  or  son,  may  be  safely  employed  by  the 
vendee.  Greenthal  v.  Lincoln,  68  Conn.  384; 
O'Gara  v.  Lo  wry,  5  Mont.  427 ;  Steele  c.  Miller, 
(Pa.  1885)  1  Atl.  Rep.  434. 

As  Evidence  of  Fraud.  —  In  some  of  the  states 
in  which  a  retention  of  possession  by  a  vendor 
is  per  se  fraudulent,  the  fact  of  his  being  em- 
ployed by  the  vendee  is  considered  a  circum- 
stance strongly  tending  to  show  fraud  on  the 
part  of  the  latter.  Goldstein  v.  Nunan,  66 
Cal.  542;  Godchaux  v.  Mulford,  26  Cal.  316, 
85  Am.  Dec.  178;  Ewing  v.  Merkley,  3  Utah 
406.  See  also  Warner  :•.  Carlton,  22  III.  415; 
O'Gara  v.  Lowry,  5  Mont.  427;  and  Grant  v. 
Lewis.  14  Wis.  487,  80  Am.  Dec.  785. 

2.  Where  Circumstances  Do  Not  Indicate  Any 
Change  of  Possession  —  Calif  or  ma.  —  Murphy  v. 
Mulgrew,  102  Cal.  547,  41  Am.  St.  Rep.  200. 

Colorado.  —  Donovan  v.  Gathe,  3  Colo.  App. 
151. 

Idahc.  —  Harkness  v.  Smith,  2  Idaho  952. 
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is  good  where  a  valuable  consideration  is  paid  and  he  uses  and  treats  the  prop- 
erty as  his  own,  and  the  vendor  and  others  admit  that  it  does  belong  to  the 
purchaser.1  It  is  otherwise,  however,  where  no  change  in  the  possession  of 
the  property,  or  in  the  relation  of  the  parties  to  it,  is  manifest.* 

e.  Requirement  that  Change  of  Possession  Be  Continued.  —  It 
is  a  very  general  requirement  that  the  change  of  possession  be  continued,  not 
merely  a  taking  of  possession  by  the  vendee  and  a  surrender  back  again  to 
the  vendor.3  But  it  is  not  considered  that  such  a  requirement  means  that  the 
purchaser's  possession  must  necessarily  continue  indefinitely;  it  is  sufficient 


Indiana.  —  Higgins  r.  Spahr,  145  Ind.  167. 

Ne?v  York.  —  Rheinfeldt  v.  Dahlman, 
(Suptn.  Ct.  App.  T.)  19  Misc.  (N.  Y.)  162. 

Tennessee.  —  McTeer  z.  Huntsman,  (Tenn. 
Ch.  189S)  49  S.  W.  Rep.  57. 

1.  Persons  Living  Together  —  Arkansas. — 
Humphries  v.  McCraw,  9  Ark.  91. 

California.  —  Morgan  v.  Ball,  81  Cal.  93,  15 
Am.  St.  Rep.  34.  See  also  Roberts  v.  Burr, 
(Cal.  1898)  54  Pac.  Rep.  849. 

Connecticut. — Gilligan  v.  Lord,  51  Conn. 
562. 

New  York.  —  See  Danforth  v.  Woods,  II 
Paige  (N.  Y.)  9. 

North  Carolina.  —  Brown  v.  Mitchell,  102  N. 
Car.  347,  11  Am.  St.  Rep.  748. 

Pennsylvania.  —  McClure  v.  Forney,  107  Pa. 
St.  414;  Evans  v.  Scott,  89  Pa.  St.  136. 

South  Carolina.  —  Perkins  v.  Douglass,  52  S. 
Car.  129. 

Texas.  —  Traders'  Nat.  Bank  v.  Day,  87 
Tex.  101. 

Utah.  —  Farr  v.  Swigart,  13  Utah  150. 
Change  of  Possession  Established  by  Different 
Evidence  from  That  under  Other  Circumstances.  — 

In  the  cass  of  a  sale  of  horses  and  teams  by  an 
uncle  to  his  nephews,  all  the  parties  living  to- 
gether on  the  same  premises,  the  change  of 
possession  which  is  necessary  to  avoid  a  pre 
sumption  of  fraud  would  be  established  by 
different  evidence  from  what  would  suffice 
under  other  circumstances.  McLaughlin  v. 
Lange,  42  Mich.  8r. 

2.  Sale  Not  Good  Where  No  Change  in  Posses- 
sion Manifest.  —  Kennedy  v.  Conroy,  (Cal.  1896) 
44  Pac.  Rep.  795;  Bassinger  v.  Spangler,  9 
Colo.  175;  McKee  v.  Garcelon,  60  Me.  165,  11 
Am.  Rep.  200;  Brawn  v.  Keller,  43  Pa.  St.  104, 
82  Am.  Dec.  554,  3  Grant  Cas.  (Pa.)  144. 

3.  Change  of  Possession  Must  Be  Continued  — 
California.  —  Ruddle  v.  Givens,  76  Cal.  457. 

Connecticut.  —  Webster  v.  Peck,  31  Conn.  495. 
See  also  Tomlinson  v.  Roberts,  25  Conn.  477, 
68  Am.  Dec.  367. 

Minnesota. — Lathrop  v.  Clayton,  45  Minn. 
124;  Murch  -'.  Swensen,  40  Minn.  421. 

Missouri.  — Steppacher  v.  Saunders,  74  Mo. 
App.  475- 

Nebraska.  —  White  .z>.  Woodruff,  25  Neb.  797. 
Nevada.  — Carpenter  v.  Clark,  2  Nev.  243. 
New  York. — Tilson  v.  Tervvilliger,  56  N.  Y. 
273- 

Pennsylvania.  —  Davis  v.  Bigler,  62  Pa.  St. 
248,  1  Am.  Rep.  393. 

Utah.  —  Everett  v.  Taylor,  14  Utah  242; 
Blish  v.  McCornick,  15  Utah  188. 

Vermont.  —  Morris  v.  Hyde,  8  Vt.  352,  30 
Am.  Dec.  475. 

Canada.  —  McMaster  v.  Garland,  31  U.  C.  C. 
P.  320;  Patton  v.  Foy,  9  U.  C.  C.  P.  512:  Mc- 


Donald d.  Weeks,  8  Grant  Ch.  (U.  C.)  297- 
William  v.  Rapelje,  8  U.  C.  C.  P.  186;  McMil- 
lan v.  McSherry,  15  Grant  Ch.  (U.  C.)  133; 
Giand  Trunk  R.  Co.  v.  Lees,  9  U.  C.  C.  P.  249; 
Canada  Permanent  Loan,  etc.,  Co.  v.  Page,  30 
U.  C.  CP.  1;  Wakefield  v.  Lynn,  5  U.  C.  C. 
P.  410;  Williams  v.  McDonald,  7  U.  C.  Q.  B. 
381;  Corneill  v.  Abell,  31  U.  C.  C.  P.  107; 
Perrin  v.  Davis,  9  U.  C.  C.  P.  147;  Toronto 
Bank  v.  Eccles,  10  U.  C.  C.  P.  282;  Howell  v. 
McFarlane,  16  U.  C.  Q.  B.  469;  Burnham  v. 
Waddell.  28  U.  C.  C.  P.  263,  3  Ont.  App.  288; 
Taylor  v.  Commercial  Bank,  4  U.  C.  C.  P.  447; 
Kissock  v.  Jarvis,  6  U.  C.  C.  P.  393;  Turner  v. 
Mills,  11  U.  C.  C.  P.  366;  Hodgins  v.  John- 
ston, 5  Ont.  App.  449;  Boynton  v.  Boyd,  12  U. 
C.  C.  P.  334;  Heward  v.  Mitchell,  11  U.  C.  Q. 
B.  625;  Feehan  v.  Toronto  Bank,  10  U.  C.  C. 
P.  32;  Porter  v.  Flintoff,  6  U.  C.  C.  P.  335; 
Fiaser  v.  Gladstone,  11  U.  C.  C.  P.  125. 

Illustrations.  —  Where  two  parties  own 
wagons  in  common,  and  one  pledges  his  half 
to  the  other  for  advances,  if  the  pledgee  keeps 
his  wagons  on  his  premises,  and  marks  them 
with  his  name,  and  exercises  control  over 
them,  the  mere  fart  that  the  pledgor  is  paint- 
ing them  does  not  show  a  surrender  of  pos- 
session by  the  pledgee.  Waldie  v.  Doll,  29 
Cal.  556. 

Where  a  team  of  six  horses,  which  has  teen 
sold  and  delivered,  is  sent,  in  charge  of  an 
employee  of  the  vendee,  to  be  employed  in  cer- 
tain work  for  a  third  person,  in  which  a  like 
team  in  charge  of  the  vendor  is  employed,  the 
fact  that  one  horse  from  each  team  is  for  some 
time  used  in  the  other  team,  in  order  that  the 
teams  may  work  together  better,  does  not  show 
a  lack  of  continued  change  of  possession. 
Freeman  v.  Hensley,  (Cal.  1892)  30  Pac.  Rep. 
792. 

Illinois  Rule.  —  In  Wright  r.  Grover,  27  111. 
426,  Caton,  C.  J.,  delivering  the  opinion  of  the 
court,  said:  "  Nor  was  it  necessary  to  the 
validity  of  the  complete  transfer  of  the  prop- 
erty, that  the  possession  should  be  continued 
in  the  purchaser,  as  was  held  by  the  court,  by 
the  modification  of  the  claimant's  third  and 
fifth  instructions.  Brown  v.  Riley,  22  111.  46. 
If,  after  the  delivery  to  the  purchaser,  he  sub- 
sequently returned  it  to  the  vendor,  it  may  be 
a  circumstance  tending  to  show  only  a  color- 
able transaction,  more  or  less  cogent,  accord- 
ing to  the  circumstances.  But  it  certainly 
may  be  explained." 

In  this  connection  it  must  be  remembered 
that  in  Illinois  a  lack  of  change  of  possession 
perse  invalidates  the  sale  and  is  not  open  to 
any  explanation.  See  supra,  this  section, 
As  Fraud  Per  Se,  or  Conclusive  Evidence  of 
Fraud. 
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if  the  purchaser  take  possession  openly  and  in  good  faith,  and  keep  possession 
for  such  a  length  of  time  as  to  give  general  advertisement  to  the  status  of  the 
property  and  his  claim  to  it.1 

/.  Possession  of  Realty  as  Affecting  Possession  of  Personalty 
Thereon.  - —  Asa  general  rule,  the  possession  of  personal  property  follows 
the  possession  of  the  land  on  which  it  is  situated.2  Thus,  if  a  grantee  of 
land  take  actual  and  exclusive  possession  thereof,  the  property  upon  it  is, 
upon  purchase,  in  his  possession,  and  no  removal  is  necessary;3  while  on 
the  other  hand,  if  the  land  sold  remains  in  the  actual  possession  of  the  vendor, 
no  constructive  possession  of  the  personal  property  on  it  can  be  raised  for  the 
aid  of  the  vendee  as  against  such  actual  possession,  for  this  would  make  the 
constructive  possession  more  potential  than  the  actual  and  apparent  one. 
And  this  applies  in  the  case  of  joint  possession  of  the  vendor  and  vendee.4 

Unoccupied  Land.  —  If  a  person  buy  land  not  in  the  possession  of  another,  the 
possession  by  construction  follows  the  right,  even  though  he  do  not  take 
actual  possession,  and  if  he  buy  personal  property  situated  on  the  land,  he 
acquires  by  his  constructive  possession  of  the  land  a  constructive  possession 
of  the  personalty,  and  no  removal  is  necessary.  This  applies  to  all  wild  and 
unoccupied  land,  and  to  land  left  vacant  by  the  grantor.5 

Personalty  Situated  on  Land  of  Third  Person.  —  If  one  sell  the  personal  property 


1.  Sufficient  if  Vendee  Retain  Possession  Long 
Enough  to  Generally  Advertise  Change  of  Title  — 

California. — Stevens  v.  Irwin,  15  Cal.  503,  76 
Am.  Dec.  500;  Gould  v.  Huntley,  73  Cal.  399; 
Byxbee  v.  Dewey,  (Cal.  1896)  47  Pac.  Rep.  52. 
See  also  Godchaux  v.  Mulford,  26  Cal.  316,  85 
Am.  Dec.  178. 

Montana.  —  Dodge  v.  Jones,  7  Mont.  121; 
O'Gara  v.  Lowry,  5  Mont.  427. 

Nevada.  —  Carpenter  v.  Clark,  2  Nev.  243. 
See  also  Chamberlain  v.  Stern,  11  Nev.  268, 
infra,  this  note. 

A  Question  for  the  Jury.  —  Where  the  vendee 
took  possession  at  the  time  of  the  sale  and  re- 
mained in  possession  for  several  months,  and 
at  the  end  of  that  time  restored  the  property  to 
the  vendor  as  bailee,  it  was  held  to  be  a  ques- 
tion for  the  jury  whether  or  not  the  change  of 
possession  was  sufficient  under  the  statute  of 
frauds.    Chamberlain  v.  Stern,  11  Nev.  268. 

In  Nevada,  it  must  be  noted,  a  lack  of 
change  of  possession  is  not  open  to  explana- 
tion, but  per  se  invalidates  the  sale.  See 
supra.  As  Fraud  Per  Se,  or  Conclusive  Evi- 
dence o f  Fraud. 

Temporary  Use  by  Vendor  After  Sale.  —  There 
may  be  cases  where  temporary  use  by  the  ven- 
dor after  possession  has  once  been  taken  by 
the  vendee  will  not  be  considered  fraudulent. 
Knight  v.  Forward,  63  Barb.  (N.  Y.)  311. 

Thus,  it  has  been  held  that  where  one  in 
good  faith  purchases  chattels  and  takes  pos- 
session thereof,  he  may  afterwards  loan  or  hire 
them  to  the  seller  without  making  them  sub- 
ject to  attachment  for  the  seller's  debts. 
Deere  v.  Needles,  65  Iowa  ior.  See  supra,  this 
section,  Effect  of  Retention  of  Possession  or  Ap- 
parent Title  by  Vendo7  How  Presumption  of 

Fraud  May  Be  Rebutted. 

Possession  of  Purchaser  for  About  a  Week  Held 
Not  Sufficient.  —  Webster  v.  Peck,  31  Conn. 
495;  White  v.  Woodruff,  25  Neb.  797. 

Doctrine  that  Some  Other  Title  Must  Intervene 
Between  Taking  Possession  by  Vendee  and  Return 
■Jo  Vendor.  —  Tilson  7/.  Terwillie;er,  50  N.  Y.  273. 

2.  Possession  of  Personalty  Follows  Possession 
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of  Land.  —  See  Talcott  v.  Wilcox,  9  Conn.  134. 

Where  the  purchaser  of  personal  property 
acquires  the  title  to  the  land  on  which  it  is  situ- 
ate, he  is  considered  so  far  in  possession  as  to 
obviate  any  necessity  for  its  removal  to  any 
other  place.     Weeks  v.  Prescott,  53  Vt.  57. 

3.  Where  Vendee  in  Possession  of  Land  No  Re- 
moval of  Personalty  Necessary.  —  Giliigan  v. 
Lord,  51  Conn.  562;  Elmer  v.  Welch,  47  Conn. 
58;  Flanagan  v.  Wood,  33  Vt.  332;  Rurrows 
v.  Stebbins,  26  Vt.  663.  See  also  Banning  v. 
Marleau,  101  Cal.  238;  Wilson  v.  Hooper,  12 
Vt.  656,  36  Am.  Dec.  366. 

4.  No  Possession  of  Personalty  Where  Land  Re- 
mains in  Possession  of  Vendor. —  Dorman  v. 
Soto,  (Cal.  1894)  36  Pac.  Rep.  588;  Flanagan 
v.  Wood,  33  Vt.  332;  Parker  v.  Kendrick,  29 
Vt.  388;  Weeks  v.  Prescott,  53  Vt.  57.  See 
also  Stephenson  v.  Clark,  20  Vt.  624;  Mills  *. 
Warner,  19  Vt.  609,  47  Am.  Dec.  711 ;  Stiles  v. 
Shumway,  16  Vt.  435. 

Vendee  May  Take  Actual  Possession  of  Person- 
alty. —  A  vendee  of  furniture  in  a  rented  house 
(himself  a  lodger  therein)  may  take  actual  pos- 
session thereof  notwithstanding,  as  a  matter 
of  law,  the  possession  of  the  house  remains  in 
the  vendor.    Ross  v.  Sedgwick,  69  Cal.  247. 

Purchase  of  Growing  Crop  by  Tenant  —  Vendor 
Continuing  to  Reside  on  Premises.  —  In  Visher  v. 
Webster,  13  Cal.  58,  a  tenant  had  purchased 
the  interest  of  his  landlord  in  a  growing  crop, 
and  the  landlord  subsequently  resided  on  the 
premises  and  worked  for  the  tenant  as  a  hired 
man.  The  grain,  after  it  was  harvested  and 
placed  in  store,  was  attached  as  the  property 
of  the  landlord.  It  was  held  that  the  mere 
fact  that  the  landlord  was  on  the  premises  or 
in  the  occupation  of  the  house  thereon  showed 
no  such  possession  in  him  as  would  overcome 
the  clear  effect  of  the  deeds  showing  that  he 
had  no  right  as  against  the  tenant.  Followed 
and  applied  in  Bernal  v.  Hovious,  17  Cal.  542, 
79  Am.  Dec.  147. 

5.  Unoccupied  Land.  —  Flanagan  v.  Wood,  33 
Vt.  332;  Wilson  v.  Hooper,  12  Vt.  656,  36  Am. 
Dec.  366. 
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situated  on  the  land  of  a  third  person  who  agrees  to  keep  it  or  allows  it  to 
remain  on  his  land  for  the  benefit  of  the  vendee,  the  vendor  after  that  having 
no  ostensible  occupancy  of  the  land  or  control  of  the  property,  such  property 
is  held  to  be  in  the  possession  of  a  third  person,  and  no  removal  is  necessary.1 

g.  Time  for  Delivery  —  (i)  General  Rule.  —  The  change  of  possession, 
upon  a  sale  of  personalty,  should  be  immediate  where  practicable,2  but  even  a 
statutory  requirement  of  immediate  delivery  is  not  considered  as  making  a 
delivery  instanter  absolutely  necessary.3  And  the  general  rule  undoubtedly 
is  that  there  must  be  a  delivery  within  such  a  time  as  is  reasonable  under  the 
circumstances  of  the  particular  case.4 

Circumstances  to  Be  Considered.  —  In  determining  what  is  a  reasonable  time 
within  which  to  make  a  delivery  the  same  rule  applies  as  in  determining 
whether  a  delivery  is  sufficient,  viz.,  the  character  of  the  property  sold,  its 
situation,  the  relations  of  the  parties,  and,  generally,  all  the  circumstances 
surrounding  the  transaction  must  be  taken  into  consideration.5 

(2)  Rule  as  to  Delivery  Before  Specific  Liens  of  Creditors  Have  Attached.  — 
As  a  general  rule  it  is  considered  to  be  sufficient  that  the  purchaser  take  pos- 


1.  Property  on  Land  of  Third  Person.  —  Flana- 
gan v.  Wood,  33  Vt.  332;  Merritt  v.  Miller,  13 
Vt.  4.16;  Potter  v.  Washburn,  13  Vt.  558,  37 
Am.  Dec.  615, 

Personalty  on  Land  of  Third  Person  Without  His 
Consent.  —  In  Hutchins  v.  Gilchrist,  23  Vt.  82, 
and  Sanborn  v.  Kittredge,  20  Vt.  632,  50  Am. 
Dec.  58,  although  the  property  was  on  the  land 
of  another  without  his  consent  or  agreement, 
still  no  removal  was  held  necessary;  but  these 
cases  are  exceplions  to  the  general  rule  and 
stand  on  peculiar  grounds,  viz.:  thai  the  arti- 
cles were  ponderous  and  difficult  of  removal 
in  the  ordinary  way,  were  on  the  land  and  in 
the  constructive  possession  of  another,  and 
there  was  no  beneficial  use,  apparent  control, 
or  actual  possession  in  the  original  owner  so 
as  to  mislead  the  public. 

2.  Delivery  Should  Be  Immediate  Where  Prac- 
ticable—  California.  —  Lay  v.  Neville,  25  Cal. 
545- 

Connecticut.  —  Seymour  v.  O'Keefe,  44  Conn. 
132. 

Missouri.  —  State  v.  King,  44  Mo.  238. 

Pennsylvania.  —  Billingsley  v.  White,  59  Pa. 
St.  464;  Barr  v.  Reitz,  53  Pa.  St.  258. 

There  is  no  such  immediate  delivery  as  is 
required  by  the  Idaho  statute  (Rev.  Stat. 
Idaho,  §  3021),  where  it  is  agreed  that  a  ten- 
ant of  the  vendor  who  is  in  possession  of  the 
goods  shall  retain  possession  until  a  fixed  time 
some  months  after  the  sale,  when  the  vendee 
shall  become  entitled  to  "  the  immediate  and 
exclusive  possession  of  such  goods."  Coombs 
v.  Collins,  (Idaho  1899)  57  Pac.  Rep.  310. 

Where  a  sale  of  property  was  made  on  a 
Saturday  and  the  property  was  left  in  posses- 
sion of  the  vendor  until  the  following  Monday, 
when  certain  persons  extended  credit  to  him, 
which  they  would  not  have  done  if  he  had  not 
been  apparently  the  owner  of  such  property, 
it  was  held  that  the  immediate  delivery  con- 
templated and  made  necessary  by  the  Michi- 
gan statute  had  not  taken  place.  Jansen  v. 
McQueen,  105  Mich.  199. 

3.  Delivery  Instanter  Not  Absolutely  Required. 
—  Samuels  v.  Gorham,  5  Cal.  226;  Dubois  v. 
Spinks,  114  Cal.  289;  Carpenter  v.  Clark,  2 
Nev.  243.  See  Jansen  v.  McQueen,  105  Mich. 
199.  set  out  in  preceding  note. 


Circumstances  Constituting  an  Immediate  Deliv- 
ery.—  There  was  an  immediate  delivery  as 
required  by  the  Montana  statute  where  a  bill 
of  sale  was  executed  and  delivered  on  Satur- 
day night,  conveying  a  stock  of  goods  at  a 
place  twenty-three  miles  distant,  and  the  ven. 
dees  took  possession  of  them  the  next  morn- 
ing, Sunday,  at  four  o'clock,  as  in  such  case 
"  there  was  not  a  single  hour,  in  which  busi- 
ness could  be  or  was  usually  transacted,  that 
intervened  between  the  execution  and  delivery 
of  the  bill  of  sale  and  the  transfer  of  the  pos- 
session of  the  property."  Kleinschmidt  v. 
McAndrews,  117  U.  S.  282. 

4.  Delivery  Within  Reasonable  Time  Sufficient 
—  California.  —  Dubois  v.  Spinks,  114  Cal. 
289;  Samuels  v.  Gorham,  5  Cal.  226;  Cameron 
v.  Calberg,  (Cal.  i8g2)  3r  Pac.  Rep.  530; 
Hogan  v.  Cowell,  73  Cal.  211;  O'Brien  v.  Bal. 
lou,  116  Cal.  318;  Chaffin  v.  Doub,  14  Cal. 
384;  Walden  v.  Murdock,  23  Cal.  540,  83  Am. 
Dec.  135. 

Colorado.  —  Bassinger  v.  Spangler,  9  Colo. 
175. 

Connecticut.  —  Seymour  v.  O'Keefe,  44 
Conn.  132;  Ingraham  v.  Wheeler,  6  Conn.  277. 

Kentucky. — Taylor  v.  Smith,  17  B.  Mon. 
(Ky.)  541.  See  also  Vanmeter  v.  Estill,  78  Ky. 
456. 

Massachusetts.  —  Joy  v.  Sears,  9  Pick. 
(Mass.)  4.  See  also  Buffington  v.  Curtis,  15 
Mass.  528;  Badlam  v.  Tucker,  I  Pick.  (Mass.) 
389,  11  Am.  Dec.  202. 

Missouri.  —  Dillin  v.  Kincaid,  70  Mo.  App. 
670;  State  v.  King,  44  Mo.  238;  Stale  v.  Du. 
rant,  53  Mo.  App.  493. 

Montana.  —  O'Gara  v.  Lowry,  5  Mont.  427. 
Nevada.  — Carpenter  v.  Clatk,  2  Nev.  243. 
Pennsylvania.  —  Barr  v.  Reitz,  53  Pa.  St.  258; 
Billingsley  v.  White,  59  Pa.  St.  464;  Emery  v. 
Scarlett,  8  Pa.  Co.  Ct.  123.    See  also  Smith  v. 
Stern,  17  Pa.  St.  360. 

Utah.  —  Blish  v.  McCornick.  15  Utah  188. 

5.  Circumstances  Surrounding  Transaction  Must 
Be  Considered — California.  —  Samuels  v.  Gor- 
ham, 5  Cal.  226;  Dubois  v.  Spinks,  114  Cal. 
289:  Rohrbough  v.  Johnson,  107  Cal.  144; 
Chaffin  v.  Doub,  14  Cal.  384. 

Missouri. — State  v.  Durant,  53  Mo.  App. 
493- 

382  Volume  XIV. 


Change  of  Possession. 


AND  CONVEYANCES. 


Sufficiency  of. 


session  of  the  property  before  any  creditors  of  the  vendor  have  obtained 
specific  rights  to  or  liens  upon  the  property  sold,  as  by  the  levy  of  attachments 
or  executions  or  otherwise.1 

Contrary  Doctrine.  —  In  California  and  Colorado,  however,  it  is  considered  that 
if  the  statutory  requirements  as  to  an  immediate  change  of  possession  2  be  not 
complied  with,  the  rights  of  the  parties  are  not  at  all  affected  by  any  subse- 
quent change  of  possession,  even  though  it  take  place  before  any  actual  levy 
on  the  goods  by  creditors  of  the  vendor  who  have  sued  out  attachments  or 
issued  executions.3 

h.  A  Question  for  the  Jury.  — It  is  a  question  for  the  jury  whether 
there  has  been  an  actual  or  sufficient  delivery  and  change  of  possession,4  and 


Montana.  —  O'Gara  v.  Lowry,  5  Mont.  427. 
Nevada.  — Carpenter  v.  Clark,  2  Nev.  243. 
Utah.  —  Blish  v.  McCornick,  15  Utah  188. 

1.  Delivery  Before  Any  Specific  Liens  of  Credit- 
ors Have  Attached  Sufficient  —  Connecticut.  — 
Gilbert  v.  Decker,  53  Conn.  401;  Calkins  v. 
Lockwood,  16  Conn.  276,  41  Am.  Dec.  143; 
Hall  v.  Gaylor,  37  Conn.  550. 

Illinois.  —  Nelson  v.  Wheelock,  46  111.  25; 
Frank  v.  Miner,  50  III.  445;  Cruikshank  v. 
Cogswell,  26  III.  366. 

loiva. —  Blake  v.  Graves,  18  Iowa  312. 

Massachusetts.  —  Bartlett  v.  Williams,  I 
Pick.  (Mass.)  238;  Shumway  v.  Rutter,  8  Pick. 
(Mass.)  447.  19  Am.  Dec.  340. 

Michigan.  —  Waite  v.  Mathews,  50  Mich. 
392  quoted  infra,  this  note. 

Missouri.  —  Toney  v.  Goodley,  57  Mo.  App. 
235;  Halderman  v.  Siillington,  63  Mo.  App. 
212,  1  Mo.  App.  Rep.  733;  Markey  v.  Urn- 
stated,  53  Mo.  App.  20;  Mcintosh  v.  Smiley, 
107  Mo.  377,  necessarily  overruling  Link  v. 
Harrington,  41  Mo.  App.  635,  and  Franklin  v. 
Gumjrsell,  9  Mo.  App.  84. 

Nevada.  — Clute  v.  Steele,  6  Nev.  335. 

New  York.  —  Levin  v.  Russell,  42  N.  Y.  251. 
See  also  Murray  v.  Riggs,  15  Johns.  (N.  Y.) 
57 r.  But  compare  Gardenier  v.  Tubbs,  21 
Wend.  (N.  Y.)  169. 

Ohio.  —  Wilson  v.  Leslie,  20  Ohio  161; 
Brosvn  v.  Webb,  20  Ohio  389. 

Pennsylvania.  —  Hoofsmith  v.  Cope,  6  Whart. 
(Pa.)  53.  See  also  Smith  v.  Stern,  17  Pa.  St. 
360.  But  compare  Carpenter  v.  Mayer,  5 
Watts  (Pa.)  483. 

Vermont. — Kendall  v.  Samson,  12  Vt.  515; 
Coty  v.  Barnes,  20  Vt.  78. 

Virginia.  —  Sydnor  v.  Gee,  4  Leigh  (Va.) 
535;  Carr  v.  Glasscock,  3  Gratt.  (Va.)  328;  Mc- 
Kinley  v.  Ensell.  2  Gratt.  (Va.)  333. 

2.  As  to  the  Construction  of  These  Requirements 
see  the  prece  ling  subsection. 

3.  Delivery  Before  Levy  Does  Not  Obviate  Effect 
of  Lack  of  Change  of  Possession  —  California.  — 
Chenery  v.  Palmer,  6  Cal.  119,  65  Am.  Dec. 
493;  Edwards  v.  Sonoma  Valley  Bank,  59  Cal. 
148;  Woods  v.  Bugbey,  29  Cal.  466;  Watson 
v.  Rodders.  53  Cal.  401. 

In  Clute  v.  Steele.  6  Nev.  335,  Whitman,  J., 
delivering  the  opinion  of  the  court,  staled  that 
the  California  doctrine  as  stated  above  has 
been  "  substantially,  if  not  in  express  lan- 
guage, reconsidered  and  overruled."  No  au- 
thority is  cited  for  this  statement. 

Colorado.. —  Autrey  v.  Botven.  7  Colo.  App. 
408,  citing  Cook  v.  Mann,  6  Colo.  21;  Ray  v. 
Raymond,  8  Colo.  467;  Bassinger  v.  Spangler, 


9  Colo.  175;  Sweeney  v.  Coe,  12  Colo.  485; 
Atchison  v.  Graham,  14  Colo.  217;  Allen  v. 
Steiger,  17  Colo.  552;  Felt  v.  Cleghorn,  2  Colo. 
App.  4;  Burchinell  v.  Weinberger,  4  Colo. 
App.  6. 

4.  Change  of  Possession  a  Question  for  the  Jury 
—  United  States.  —  Warner  v.  Norton,  20  How. 
(U.  S.)  448. 

California.  —  Porter  v.  Bucher,  98  Cal.  454; 
Hesthal  v.  Myles,  53  Cal.  623.  See  also  Hart 
v.  Mead,  84  Cal.  244. 

Colorado.  —  Butler  v.  Howell,  15  Colo.  249. 
Connecticut.  —  Potter  v.  Mather,  24  Conn.  551; 
Lake  v.  Morris,  30  Conn.  201;   Webster  v. 
Peck,  31  Conn  495. 

Delaware.  —  Groff  v.  Cooper,  6  Houst. 
(Del.)  36. 

Illinois.  —  Hewett  v.  Griswold,  43  111.  App. 
43- 

Kentucky.  —  See  McGuire  v.  West,  (Ky. 
1897)  43  f .  W.  Rep.  458. 

Michigan.  —  McLaughlin  v.  Lange,  42  Mich. 

ill. 

Missouri.  —  State  v.  Casteel,  51  Mo.  App.  143. 
Nevada.  —  Chamberlain  v.  Stern,  n  Nev. 
268. 

New  York.  —  Woodworth  v.  Hodgson,  56 
Hun  (N.  Y.)  236;  Brown  v.  Harmon,  29  N.  Y. 
App.  Div.  31. 

Oklahoma.  —  Masters  v.  Teller,  7  Okla.  668. 
Pennsylvania.  —  Hoofsmith  v.  Cope,  6 
Whart.  (Pa.)  53;  Evans  v.  Scott,  89  Pa.  St. 
136;  Chase  v.  Ralston,  30  Pa.  St.  539;  Steele 
v.  Miller,  (Pa.  1885)  1  Atl.  Rep.  434;  Zeigler  v. 
Handrick,  106  Pa.  St.  87;  McClure  v.  Forney, 
107  Pa.  St.  414;  Gray  v.  Trent.  (Pa.  1888)  16 
Atl.  Rep.  107;  McAlevy,  v.  McElroy,  (Pa. 
1888)  14  Atl.  Rep.  242;  Rennir.ger  v.  Spatz,  128 
Pa.  St.  524,  15  Am.  St.  Rep.  692;  Crawford  v. 
Davis,  99  Pa.  St.  576;  McGuire  v.  James,  143 
Pa.  St.  521. 

Vermont.  —  Rothchild  v.  Rowe,  44  Vt.  389. 
Wisconsin.  —  Tuckwood    v.    Hanthorn,  67 
Wis.  326. 

See  also  Freeman  v.  Hensley,  (Cal.  1892)  30 
Pac.  Rep.  792;  Godchaux  v.  Mulford,  26  Cal. 
322,  85  Am.  Dec.  178;  Claudius  v.  Aguirre,  89 
Cal.  503;  Dubois  v.  Spinks,  114  Cal.  289;  Por- 
ter v.  Burner,  98  Cal.  450. 

When  Facts  Are  Undisputed.  —  When  it  ap- 
pears from  the  undisputed  facts  in  the  case 
that  the  change  of  possession  was  not  such  as 
the  statute  requires,  the  court  should,  as  a 
matter  of  law,  declare  the  sale  fraudulent. 
Wright  v.  McCormick,  67  Mo.  426;  Stewart  v. 
Nelson,  7q  Mo.  524.  See  also  McKibbin  v. 
Martin,  64  Pa.  St.  352,  3  Am.  Rep.  588. 
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whether  this  has  taken  place  within  a  reasonable  time.1 

IX.  General  Assignments  for  the  Benefit  of  Creditors  —  1.  Definitions. 

—  An  assignment  for  the  benefit  of  creditors  is  a  transfer  by  a  debtor  to 
another  of  all  or  a  part  of  his  property  in  trust  to  convert  the  same  into  money 
and  apply  the  proceeds  to  the  payment  of  his  debts.8 

General  and  Partial.  —  It  is  a  general  assignment  when  all  of  the  debtor's  prop- 
erty is  conveyed,  and  a  partial  assignment  when  only  a  part  is  conveyed.3  It 
is  of  general  assignments  only  that  it  is  proposed  to  treat  in  this  section. 
Partial  assignments  are  dealt  with  in  another  place.4 

Effect  of  independent  Consideration.  —  The  fact  that  a  transfer  is  based  upon  an 
independent  consideration  moving  from  the  assignee  to  the  assignor  does  not 
prevent  it  from  being  an  assignment  for  the  benefit  of  creditors,  and  fraudu- 
lent or  otherwise,  according  to  the  principles  and  rules  to  be  stated  in  this 
section.5 

2.  Eight  to  Make  Assignments  —  a.  Scope  of  Treatment.  —  In  many 
states  statutes  have  been  enacted  from  time  to  time  regulating  and  restricting 
the  right  of  a  debtor  to  make  an  assignment  for  the  benefit  of  his  creditors. 
The  operation  and  effect  of  these  statutes  are  shown  under  another  title.6 
Under  this  title  it  is  proposed  to  treat  of  general  assignments  independently 
of  the  statutes,  and  to  show  under  what  circumstances  they  are  regarded  as 
fraudulent  conveyances. 

b.  Assignments  at  Common  Law.  —  It  is  well  settled  at  common  law 
that  an  insolvent  or  failing  debtor  has  the  right,  by  reason  of  the  absolute 
dominion  and  jus  disponendi  which  he  has  over  his  property,  real  and  per- 
sonal, to  apply  the  same  to  the  payment  of  his  debts,  or  of  particular  debts, 
and  that  he  may  do  so  indirectly  by  a  general  assignment  to  a  trustee  for  the 
benefit  of  his  creditors,  as  well  as  b)^  a  direct  transfer  to  his  creditors.  Such 
an  assignment  is  not  per  se  a  conveyance  in  fraud  of  creditors,  within  the 
meaning  of  the  statute  of  Elizabeth  and  similar  statutes  in  the  United  States, 
though  it  may  have  the  effect  of  preventing  them  from  seizing  the  property 

1.  Whether  Delivery  Made  Within  Reasonable  there  must  be  the  substance.  There  must  be 
Time  a  Question  for  the  Jury —  California.  —  a  trust  also  created  for  the  creditors  of  the  as- 
Samuels  v.  Gorham,  5  Cal.  226.  signor,  and  a  trust  which  is  enforceable  in 

Connecticut.  —  Ingraham  v.  Wheeler,  6  Conn.  equity."    See  also  Fairchild  v.  Hunt,  14  N.  J. 

277.  Eq.  367;  Appolos  v.  Brady,  4  U.  S.  App.  209; 

Massachusetts. — Joy    v.    Sears,    9    Pick.  Wellington  v.  Sedgwick,  12  Cal.  469;  Western 

{Mass.)  4,  infra,  this  note.  Mfg.  Co.  v.  Woodson,  130  Mo.  ng;  Little  Wolf 

Missouri.  —  Leeser  v.  Boekhoff,  38  Mo.  App.  River  Imp.  Co.  v.  Jackson,  66  Wis.  42. 

445;  State  v.  Durant,  53  Mo.  App.  493.  Further  as  to  the  definition  and  nature  of 

Montana.  —  O'Gara  v.  Lowry,  5  Mont.  427.  assignments  and  the  distinction  between  them 

Nevada.  —  Carpenter  v.  Clark,  2  Nev.  243.  and  other  conveyances,  see  the  title  Assign- 

Utuh.  —  White  v.  Pease,  15  Utah  170.  ments  for  the  Benefit  of  Creditors,  vol.  3, 

Where  a  Vessel  Is  Sold  While  at  Sea,  the  ques-  p.  1  et  seq. 
tion  whether  the  purchaser  has  taken  posses-  3.  General  and  Partial  Assignments.  —  See 
sion  within  a  reasonable  time  after  her  arrival  Stetson  v.  Miller,  36  Ala.  642;  Meeker  v.  San- 
is  to  be  decided  by  the  jury  upon  the  circum-  ders,  6  Iowa  60;  Lampson  v.  Arnold,  19  Iowa 
stances  of  the  case.  Joy  v.  Sears,  9  Pick.  479;  Jones  v.  McQuien,  71  Miss.  98;  Newman 
{Mass.)  4.  v.  Black,  73  Miss.  239;  Shapleigh  v.  Baird,  26 

2.  Assignment  for  Benefit  of  Creditors  —  Defini-  Mo.  322;  Mussey  v.  Noyes,  26  Vt.462;  Noyes 
tion.  —  See  Beans  v.  Bullitt,  57  Pa.  St.  221;  v.  Hickok,  27  Vt.  36;  Peck  v.  Merrill,  26  Vt. 
Truitt  v.  Caldwell,  3  Minn.  364,  74  Am.  Dec.  686. 

764;   Banning  v.  Sibley,  3  Minn.  389;  Peck  v.  As  to  this  distinction,  see  the  title  Assign- 

Merrill,  26  Vt.  686;  State  v.  Benoist,  37  Mo.  ments  for  the  Benefit  of  Creditors,  vol.  3, 

500;  Maxwell  v.  Simonton,  81  Wis.  639;  Strong  pp.  7-8. 

■v.  Kalk,  91  Wis.  29,  51  Am.  St.  Rep.  863;  4.  See  supra,  this  title,  Rights  and  Obligations 

Stewart  v.  Kerrison,  3  S.  Car.  266.  of  Debtors  in  Respect  to  Their  Property  —  Rights 

In  the  case  first  cited  it  was  said  by  Judge  of  Debtor  as  Owner. 

Strong  that  to  constitute  an  assignment  for  the  5.  Effect  of  Independent  Consideration.  —  Truitt 

benefit  of  creditors  "  there  must  be  a  transfer  z.  Caldwell,  3  Minn.  364,  74  Am.  Dec.  764. 

of  the  property  assigned  to   another — more  6.  Right  to  Make  an  Assignment  —  Statutory 

than  a  mere  transmission  of  its  custody  or  Restrictions.  —  See  the  title  Assignments  for 

management.    The  form  is  not  material,  but  the  Benefit  of  Creditors,  vol.  1,  p.  18  et  seq. 
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for  the  satisfaction  of  their  claims.1    Nor  is  it  presumptively  fraudulent.* 

An  Act  of  Duty  Rather  than  of  Fraud.  —  A  general  assignment  by  a  debtor,  said 
Lord  Ellenborough,  "  is  to  be  referred  to  an  act  of  duty  rather  than  of  fraud, 
when  no  purpose  of  fraud  is  proved.  The  act  arises  out  of  a  discharge  of  the 
moral  duties  attached  to  his  character  of  debtor,  to  make  the  fund  available 
for  the  whole  body  of  creditors."  3 

The  incidental  Delay  in  the  payment  of  debts  necessarily  resulting  from  an 
assignment  for  the  benefit  of  creditors  does  not  make  the  assignment  a  con- 
veyance with  intent  to  hinder  and  delay  creditors.* 


1.  At  Common  Law — England.  —  Pickstock 
v.  Lyster,  3  M.  &  S.  371;  Wolverhampton,  etc., 
Banking  Co.  v.  Marston,  7  H.  &  N.  148;  Rex 
v.  Watson,  3  Price  6;  Riches  v.  Evans,  9  C. 
&  P.  640,  38  E.  C.  L.  267;  Meux  v.  Howell,  4 
East  I;  Cadogan  v,  Kennett,  2  Cowp.  434;  In- 
gliss  v.  Grant,  5  T.  R.  530;  Evans  v.  Jones,  34 
L.  J.  Exch.  25,  11  Jur.  N.  S.  784;  Ontario  v. 
Dominion  of  Canada,  (1894)  6  Reports  6; 
Smith  v.  Hurst,  10  Hare  30,  22  L.  J.  Ch.  289, 
17  jur.  30,  15  Eng.  L.  &  Eq.  520. 

United  States.  —  Brashear  v.  West,  7  Pet. 
(U.  S.)  608;  Halsey  v.  Fairbanks,  4  Mason  (U. 
S.)  206;  Wheelei  v.  Sumner,  4  Mason  (U.  S.) 
183;  Marbury  v.  Brooks,  7  Wheat.  (U.  S.)  556, 
11  Wheat.  (U.  S.)  78;  Brown  v.  Minturn,  2 
Gall.  (U.  S.)  557;  Fuller  v.  Ives,  6  McLean  (U. 
S.)  478;  Adams  v.  Blodgett,  2  Woodb.  &  M. 
(U.  S.)  233;  In  re  Walker,  18  Nat.  Bankr.  Reg. 
56,  29  Fed.  Cas.  No.  17,063;  Schroder  v. 
Tompkins,  58  Fed.  Rep.  672;  Reed  v.  Mcln- 
tyre,  98  U.  S.  507. 

Alabama.  —  Ashurst  v.  Martin,  9  Port.  (Ala.) 
566;  Pope  v.  Brandon,  2  Stew.  (Ala.)  401,  20 
Am.  Dec.  49;  Robinson  v.  Rapelye,  2  Stew. 
(Ala.)  86;  Abercrombie  v.  Bradford,  16  Ala. 
560;  Stetson  v.  Miller,  36  Ala.  642. 

Arkansas.  —  Ex  p.  Conway,  4  Ark.  302; 
Hempstead  v.  Johnston,  18  Ark.  123,  65  Am. 
Dec.  458. 

California.  —  Billings  v.  Billings,  2  Cal.  107, 
56  Am.  Dec.  319. 

Georgia.  —  Mc.Callie  v.  Walton,  37  Ga.  611, 
95  Am.  Dec.  369;  Jones  v.  Dougherty,  10  Ga. 
273. 

Illinois.  —  Howell  v.  Edgar,  4  111.  417;  Wil- 
son v.  Pearson,  20  111.  81;  Myers  v.  Kinzie, 
26  111.  36;  Nimmo  v.  Kuykendall,  85  111.  476; 
Union  Trust  Co.  v.  Trumbull,  137  111.  158. 

Indiana.  — Church  v.  Drummond,  7  Ind.  17; 
Stewart  v.  English,  6  Ind.  176. 

Kansas.  —  Case  v.  Ingersoll,  7  Kan.  367. 

Kentucky.  —  Christophers'.  Covington,  2  B. 
Mon.  (Ky.)  357;  U.  S.  Bank  v.  Huth,  4  B. 
Mon.  (Ky.)  423;  Repplier  v.  Buck,  5  B.  Mon. 
(Ky.)  96;  Reinhard  v.  State  Bank,  6  B.  Mon. 
(Ky.)  252;  Vernon  v.  Morton,  8  Dana  (Ky.) 
247;  Fisher  v.  Dinwiddie,  12  B.  Mon.  (Ky.) 
208. 

louisiana.  —  U.  S.  v.  U.  S.  Bank,  8  Rob. 
(La.)  262;  Layson  v.  Rowan,  7  Rob.  (La.)  1. 

Maryland.  —  State  v.  Slate  Bank,  6  Gill  &  J. 
(Md.)  205,  26  Am.  Dec.  561;  Union  Bank 
V.  Ellicott,  6  Gill  &  J.  (Md.)  363;  Houston  v. 
Novvland,  7  Gill  &  J.  (Md.)  480;  Albert  v. 
Winn,  7  Gill  (Md.)  446,  5  Md.  66,  2  Md.  Ch. 
42,  169;  Malcolm  v.  Hall.  9  Gill  (Md.)  177,  52 
Am.  Dec.  688:  Price  v.  De  Ford,  18  Md.  489; 
Sixth  Ward  Bldg.  Assoc.  No.  5  v.  Willson,  41 
Md.  506;  Strauss  v.  Rose,  59  Md.  525. 

Michigan.  —  Hollister  v.  Loud,  2  Mich.  309. 
14  C.  of  L.— 25 


Minnesota.  —  Guerin  v.  Hunt,  6  Minn.  375, 
8  Minn.  477;  Gere.z>.  Murray,  6  Minn.  305. 

Mississippi.  —  Robins  v.  Embry,  Smed.  & 
M.  Ch.  (Miss.)  207;  Montgomery  v.  Galbraith, 
11  Smed.  &  M.  (Miss)  555;  Ingraham  v. 
Grigg,  13  Smed.  &  M.  (Miss.)  22. 

Missouri.  —  Duvall  v.  Raisin,  7  Mo.  449; 
Gates  v.  Labeaume,  19  Mo.  17;  State  v.  Be- 
noist,  37  Mo.  500;  State  v.  Keeler,  49  Mo. 
548. 

Nebraska.  —  McCleery  v.  Allen,  7  Neb.  21, 
29  Am.  Rep.  377. 

Nevada.  —  Sadler  v.  Immel,  15  Nev.  265. 
New  Hampshire.  —  Flint  v.  Clinton  Co.,  12 
N.  H.  430;  True  v.  Congdon,  44  N.  H.  48. 

New  Jersey.  —  Arnold  v.  Hagerman,  45  N. 
J.  Eq.  186,  14  Am.  St.  Rep.  712. 

New  York.  —  Browning  v.  Hart,  6  Barb.  (N. 
Y.)  95;  DeRuyter  v.  St.  Peter's  Church,  3  N. 
Y.  238;  Hill  v.  Reed,  16  Barb.  (N.  Y.)  280; 
Webb  v.  Daggett,  2  Barb.  (N.  Y.)  9;  Townsend 
v.  Stearns,  32  N.  Y.  209;  Nicoll  v.  Mumford, 
4  Johns.  Ch.  (N.  Y.)  522;  Cunningham  v. 
Freeborn  11  Wend.  (N.  Y.)  241;  Vredenbergh 
v.  White,  1  Johns.  Cas.  (N.  Y.)  156. 

North  Carolina.  —  Hafner  v.  Irwin,  I  Ired. 
L.  (23  N.  Car.)  490;  London  v.  Parsley,  7 
Jones  L.  (52  N.  Car.)  313. 

Ohio.  —  Hoffman  v.  Mackall,  5  Ohio  St.  124. 
64  Am.  Dec.  637;  Johnson  v.  Sharp,  31  Ohio 
St.  611,  27  Am.  Rep.  529. 

Pennsylvania.  —  Wilt  v.  Franklin,  1  Binn. 
(Pa.)  502,  2  Am.  Dec.  474. 

Tennessee.  —  Hopkins  v.  Gallatin  Turnpike 
Co.,  4  Humph.  (Tenn  )  403. 

Texas.  —  Baldwin  v.  Peet,  22  Tex.  708,75 
Am.  Dec.  806;  Carlton  v.  Baldwin,  22  Tex. 
724;  Bailey  v.  Mills,  27  Tex.  434;  Tennent  v. 
Davis,  (Tex.  Civ.  App.  1S95)  31  S.  W.  Rep. 
251. 

Vermont.  —  Hall  v.  Denison,  17  Vt.  310; 
Stickney  v.  Crane,  35  Yt.  89. 

Virginia.  —  Skipwith  v.  Cunningham,  8 
Leigh  (Va.)  271,  31  Am.  Dec.  642;  Gordon  v. 
Cannon,  18  Gratt.  (Va.)  387. 

Wisconsin.  —  Keep  v.  Sanderson,  2  Wis.  42, 
60  Am.  Dec.  404,  12  Wis.  352. 

For  other  cases  see  infra,  this  subdivision, 
Right  to  Make  Preferences.  And  see  the  title 
Assignments  for  the  Benefit  of  Creditors, 
vol.  3,  p.  1  et  sea. 

2.  No  Presumption  of  Fraud.  —  Pickstock  v. 
Lyster,  3  M.  &  S.  371,  and  other  cases  cited  in 
the  notes  following. 

3.  General  Assignment  an  Act  of  Duty.  —  Pick- 
stock  v.  Lyster,  3  M.  &  S.  371.  See  also  Hal- 
sey v.  Fairbanks,  4  Mason  (U.  S.)  210. 

This  statement  is  made  in  many  of  the  other 
cases  above  cited. 

4.  Incidental  Delay. — See  infra,  this  section, 
Fraudulent  Intent  —  What  Intent  Is  Fraudulent, 
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Voluntary  Assignments.  — ■  The  fact  that  an  assignment  for  the  benefit  of  credit- 
ors is  voluntary  does  not  render  it  fraudulent.1  Most  of  the  assignments 
which  come  before  the  courts  are  of  this  character. 

Consideration.  —  An  assignment  by  a  debtor  for  the  benefit  of  creditors  is 
based  upon  a  valuable  consideration,  "  because  the  debts  due  to  the  creditors 
constitute  a  valuable  consideration  in  the  highest  sense  of  the  term;  and  the 
obligation  of  the  trustee  to  perform  the  trust  according  to  the  provisions  of 
the  deed  is  a  sufficient  valuable  consideration  for  him,  so  far  as  he  is 
concerned. "  3 

Assignments  by  Corporations.  —  In  the  absence  of  restrictions  in  its  charter  or  in 
some  general  statute,  a  corporation,  though  insolvent,  has  the  same  power  as 
an  individual  to  make  a  general  assignment  for  the  benefit  of  its  creditors.3 

c.  Right  to  Make  Preferences.  —  It  is  well  settled  at  common  law  that 
the  bona  fide  preference  of  particular  creditors  by  a  debtor,  in  a  general  assign- 
ment for  the  benefit  of  his  creditors,  does  not  render  the  assignment  fraudu- 
lent as  against  other  creditors.  He  may  prefer  a  single  creditor  to  the 
exclusion  of  all  others,  or  he  may  distribute  his  property  in  unequal  propor- 
tions among  a  part  or  the  whole  of  them.4    A  right  to  prefer  creditors  is  a 


1.  Voluntary    Assignments.  —  Lay  son  v. 

Rowan,  7  Rob.  (La.)  1.  And  see  the  other 
cases  cited  at  the  beginning  of  this  subdivi- 
sion. 

2.  Consideration  for  Assignment.  —  Gates  v. 
Labeaume,  19  Mo.  17.  See  also  Lawrence  v. 
Davis,  3  McLean  (U.  S.)  177;  Hudson  v.  Maze, 

4  111.  578;  Meeker!/.  Sanders,  6  Iowa  61;  Ex- 
change Bank  v  Knox,  19  Gratt.  (Va.)  747. 
And  see  the  title  Assignments  for  the  Benefit 
of  Creditors,  vol.  3,  p.  94. 

3.  Assignment  by  Corporation.  —  See  the  title 
Corporations,  vol.  7,  p.  741. 

4.  Preferences  Do  Not  Render  Assignment 
Fraudulent  —  England.  —  Estwick  v.  Caillaud, 

5  T.  R.  420;  Smith  v.  Hurst,  10  Hare  30,  22  L. 
J.  Ch.  289,  17  Jur.  30,  15  Eng.  L.  &  Eq.  520. 

United  States.  —  Marbury  v.  Brooks,  7 
Wheat.  (U.  S.)  556,  11  Wheat.  (U.  S.)  78; 
Spring  v.  South  Carolina  Ins.  Co.,  8  Wheat. 
(U.  S.)  268;  Brashear  v.  West,  7  Pet.  (U.  S.) 
608;  Clarke  v.  White,  12  Pet.  (U.  S.)  178; 
Tompkins  v.  Wheel;r,  16  Pet.  (U.  S.)  106; 
Stewart  v.  Dunham,  115  U.  S.  61;  Estes  v. 
Gunier,  122  U.  S.  450;  Jewell  v.  Knight,  123 
U.  S.  426;  Smith  v.  Craft,  123  U.  S.  436; 
Peters  v.  Bain,  133  U.  S.  670;  Huntley  v. 
Kingman,  152  U.  S.  527;  Tolley  v.  Curtain,  54 
Fed.  Rep.  43,  8  U.  S.  App.  347;  Lawrence  v. 
Davis,  3  McLean  (U.  S.)  177;  Dundas  v.  Bow- 
ler,  3  McLean  (U.  S.)  397;  Wheeler  v.  Sumner, 
4  Mason  (U.  S.)  183;  Halsey  v.  Fairbanks,  4 
Mason  (U  S.)  206;  Pierpoint  v.  Graham,  4 
Wash.  (U.  S.)  232;  Coolidge  v.  Curtis,  I  Bond 
(U.  S.)  222;  J.  M.  Atherton  Co.  v.  Ives,  20 
Fed.  Rep.  894;  Means  v.  Montgomery,  23 
Fed.  Rep.  421. 

Alabama.  —  Richards  v.  Hazzard,  1  Stew.  & 
P.  (Ala.)  139;  Ashurst  v.  Martin,  9  Port.  (Ala.) 
566;  Williams  v.  Jones,  2  Ala.  314;  Aber- 
crombie  v.  Bradford,  16  Ala.  560;  Rankin  v. 
Lodor,  21  Ala.  380;  Hatton  v.  Jordan,  29  Ala. 
266;  Robinson  v.  Rapelye,  2  Stew.  (Ala.)  86; 
Stetson  v.  Miller,  36  Ala.  642. 

Arkansas. — Ex  p.  Conway,  4  Ark.  302; 
Hempstead  v.  Johnston,  18  Ark.  123,  65  Am. 
Dec.  458. 

California.  —  Billings  v.  Billings,  2  Cal.  107, 


56  Am.  Dec.  319;  Lawrence  v.  Neff,  41  Cal. 
566. 

Colorado.  —  Eversman  v.  Clements,  6  Colo. 
App.  224.  Compare  Stevens  v.  Mosconi,  5 
Colo.  App.  484. 

Connecticut.  —  De  Forest  v.  Bacon,  2  Conn. 
633;  Ingraham  v.  Wheeler,  6  Conn.  277; 
Hempstead  v.  Starr,  3  Day  (Conn.)  340;  Catlin 
v.  Eagle  Bank,  6  Conn.  233. 

Florida.  —  Holbrook  v.  Allen,  4  Fla.  87; 
Bellamy  v.  Sheriff,  6  Fla.  62. 

Georgia.  —  Eastman  v.  McAlpin,  1  Ga.  157; 
Cameron  v.  Scudder,  1  Ga.  204,  44  Am.  Dec. 
638;  Embry  v.  Clapp,  38  Ga.  245;  Hightower 
v.  Mustian,  8  Ga.  506.  Compare  Dawson  v. 
Figueiro,  16  Ga.  610. 

Illinois. — Cross  v.  Bryant,  3  111.  36;  How- 
ell v.  Edgar,  4  111.  417;  Cooper  v.  McClun,  16 
111.  435;  Gibson  v.  Rees,  50  111.  383;  Ramsdell 
v.  Sigerson,  7  111.  78;  Hart  v.  Wing,  44  111. 
141 ;  Blow  v.  Gage,  44  111.  208;  Hardin  v.  Os- 
borne, 60  111.  93. 

Indiana.  —  New  Albany,  etc.,  R.  Co.  v. 
Huff,  19  lnd.  444;  Wynne  v.  Glidewell,  17  Ind. 
446;  Chandler  v.  Caldwell,  17  lnd.  256. 

Iowa.  —  Petrikin  v.  Davis,  I  Morr.  (Iowa) 
296. 

Kansas.  —  Grand  De  Tour  Plow  Co.  v.  Rude 
Brothers  Mfg.  Co.,  60  Kan.  145. 

Kentucky.  —  Byrd  v.  Bradley,  2  B.  Mon. 
(Ky.)  239;  Pearson  v.  Rockhill,  4  B.  Mon.  (Ky.) 
296;  U.  S.  Bank  v.  Huth,  4  B.  Mon.  (Ky.)  429; 
Reinhard  v.  State  Bank,  6  B.  Mon.  (Ky.)  252; 
Hampton  v.  Morris,  2  Met.  (Ky.)  336;  Vernon 
v.  Morton,  8  Dana  (Ky.)  247;  Whitehead  v. 
Woodruff,  11  Bush  (Ky.)  209. 

Louisiana.  —  Layson  v.  Rowan,  7  Rob.  (La. 11 
1;  U.  S.  v.  U.  S.  Bank,  8  Rob.  (La.)  262. 

Maine.  —  Wiley  v.  Collins,  11  Me.  193. 

Maryland.  —  Cole  v.  Albers,  I  Gill  (Md.) 
412;  Beatty  v.  Davis,  9  Gill  (Md.)  211;  Hickley 
v.  Farmers,  etc.,  Bank,  5  Gill  &  J.  (Md.)  377; 
State  v.  State  Bank,  6  Gill  &  J.  (Md.)  205,  26 
Am.  Dec.  561;  Houston  v.  Nowland,  7  Gill  & 
J.  (Md.)  480;  Powles  v.  Dilley,  2  Md.  Ch.  119; 
Maennel  v.  Murdock,  13  Md.  164;  McColgan 
v.  Hopkins,  17  Md.  395;  Crawford  v.  Austin, 
34  Md.  49;  Foley  v.  Bitter,  34  Md.  646;  Coakley 
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necessary  result  of  the  absolute  dominion  and  jus  disponendi  which  a  man  has 
over  his  own  property.1    If  a  debtor  has  a  right  to  thus  prefer  one  creditor 


v.  Weil,  47  Md.  277;  Strauss  v.  Rose,  59  Md. 
525- 

Massachusetts.  —  Foster  v.  Saco  Mfg.  Co.,  12 
Pick.  (Mass.)  451;  Nostrand  v.  At  wood,  19 
Pick.  (Mass.)  281;  Hatch  v.  Smith,  5  Mass.  42; 
Widgery  v.  Haskell,  5  Mass.  153,  4  Am.  Dec. 
41 ;  Stevens  v.  Bell,  6  Mass.  342;  Train  v. 
Kendall,  137  Mass.  366;  Frank  v.  Bobbitt,  155 
Mass.  112. 

Michigan.  —  How  v.  Camp,  Walk.  (Mich.) 
427;  Town  v.  River  Raisin  Bank,  2  Dougl. 
(Mich.)  530;  Hollister  v.  Loud,  2  Mich.  310. 

Minnesota.  —  See  Mackellar  v.  Pillsbury,  48 
Minn  396. 

Mississippi.  —  Ingraham  v.  Grigg,  13  Smed. 
&  M.  (Miss.)  22;  Arthur  v.  Commercial,  etc., 
Bank,  9  Smed.  &  M.  (Miss.)  394,  48  Am.  Dec. 
7iq;  Selleck  v.  Pollock,  69  Miss.  870;  Richard- 
son v.  Davis,  70  Miss.  219;  Palmer  v.  George 
W.  Hutchison  Grocery  Co.,  (Miss.  1892)  11  So. 
Rep.  789;  Merrick  v.  Henderson,  Walk.  (Miss.) 
485- 

Missouri.  —  Deaver  v.  Savage,  3  Mo.  252,  25 
Am.  Dec.  437;  Crow  v.  Ruby,  5  Mo.  484; 
Hughes  v.  Ellison,  5  Mo.  463;  Gates  v.  La- 
beaume,  19  Mo.  17;  Shapleigh  v.  Baird,  26  Mo. 
322;  Woods  v.  Timmerman,  27  Mo.  107;  John- 
son v.  McAllister,  30  Mo.  327;  Many  v.  Logan, 
31  Mo.  91;  State  v.  Benoist,  37  Mo.  500. 

New  Hampshire.  —  Haven  v.  Richardson,  5 
N.  H.  113.  See  Danfoith  v.  Denny,  25  N.  H. 
»S5- 

New  Jersey.  — Tillou  v.  Britton,  9  N.  J.  L.  120. 

New  York.  —  Nicholson  v.  Leavitt,  4  Sandf. 
(N.  Y.)  252;  Jackson  v.  Cornell,  1  Sandf.  Ch. 
(N.  Y.)  348;  Wilder  v.  Winne,  6  Cow.  (N.  Y.) 
284;  Wintringham  v.  Lafoy,  7  Cow.  (N.  Y.) 
735;  Jackson  v.  Brownell,  3  Cai.  (N.  Y.)  222; 
Grover  v.  Wakeman,  11  Wend.  (N.  Y.)  187,  25 
Am.  Dec.  624;  Cunningham  v.  Freeborn,  11 
Wend.  (N.  Y.)  240;  Egberts  v.  Wood,  3  Paige 
(N.  Y.)  517,  24  Am.  Dec.  236;  Remington 
Paper  Co.  v.  O'Dougherty,  36  Hun  (N.  Y.)  79, 
affirmed  99  N.  Y.  673;  Servis  v.  Holwede,  58 
Hun  (N.  Y.)  602,  11  N.  Y.  Supp.  406;  Mc- 
Naney  v.  Hall,  86  Hun  (N.  Y.)  415;  Nicholson 
v .  Leavitt,  4  Sandf.  (N.  Y.)  252,  reversed  on  an- 
otherpointin6N.Y.  510,  57  Am.  Dec.  499;  Webb 
v.  Daggett,  2  Barb.  (N.  Y.)  9;  Ogden  v.  Peters, 
15  Barb.  (N.  Y.)  560;  Wilson  v.  Forsyth,  24  Barb. 
(N.  Y.)  105;  Keteltasw.  Wilson,  36  Barb.  (N.  Y.) 
298;  Renard  v.  Graydon,  39  Barb.  (N.  Y.)  548; 
Spaulding  v.  Strang,  36  Barb.  (N.  Y.)  310; 
Hutchinson  v.  Smith,  7  Paige  (N.  Y.)  26; 
M'Menomy  v.  Ferrers,  3  Johns.  (N.  Y.)  71; 
McMenomy  v.  Roosevelt,  3  Johns.  Ch.  (N.  Y.) 
446;  Williams  v.  Brown,  4  Johns.  Ch.  (N.  Y.) 
682;  Wilkes  v.  Ferris,  5  Johns.  (N.  Y.)  335,  4 
Am.  Dec.  364;  Hyslop  v.  Clarke,  14  Johns. 
(N.  Y.)  458;  Murray  v.  Riggs,  15  Johns.  (N. 
Y.)  571,  2  Johns.  Ch.  (N.  Y.)  565;  Hendricks 
v.  Walden,  17  Johns.  (N.  Y.)  438;  Austin  v. 
Bell,  20  Johns.  (N.  Y.)  442,  11  Am.  Dec.  299; 
Townsend  v.  Slearns,  32  N.  Y.  209;  Jacobs  v. 
Rerasen,  36  N.  Y.  668;  Spaulding  v.  Strange, 
37  N'.  Y.  135,  38  N.  Y.  9;  Putnam  v.  Hubbell, 
42  N.  Y.  106;  Bostwick  v.  Burnett,  74  N.  Y. 
377;  Hauselt  v.  Vilmar,  76  N.  Y.  630;  Murphy 
v.  Briggs,  89  N.  Y.  446;   Knapp  v.  McGowan, 


96  N.  Y.  75;  Williams  v.  Whedon,  109  N.  Y. 
333,  4  Am.  St.  Rep.  460;  Citizens'  Bank  v. 
Williams,  128  N.  Y.  77,  26  Am.  St.  Rep.  454; 
Tompkins  v.  Hunter,  149  N.  Y.  117. 

Nevada.  —  Sadler  v.  Immel,  15  Nev.  265. 
North  Carolina.  —  Hafner  v.  Irwin,  I  Ired. 
L.  (23  N.  Car.)  490;  King  v.  Trice,  3  [red.  Eq. 
(38  N.  Car.)  568;  Sellers  v.  Bryan,  2  Dev.  Eq. 
(17  N.  Car.)  358. 

Ohio.  —  Stevenson  v.  Agry,  7  Ohio  (pt.  ii.) 
247;  Hull  v.  Jeffrey,  8  Ohio  390. 

Pennsylvania.  —  Burd  v.  Smith,  4  Dall.  (Pa.) 
85;  Blakey's  Appeal,  7  Pa.  St.  449;  Wilt  v. 
Franklin,  1  Binn.  (Pa.)  502,  2  Am.  Dec.  474; 
Hower  v.  Geesaman,  17  S.  &  R.  (Pa.)  251; 
Cameron  v.  Montgomery,  13  S.  &  R.  (Pa.) 
128;  Matter  of  Bradway,  1  Ashm.  (Pa.)  212; 
Dana  v.  U.  S.  Bank,  5  W.  &  S.  (Pa.)  223; 
Tarns  v.  Wardle,  5  W.  &  S.  (Pa.)  222;  Bayne 
v.  Wylie,  10  Watts  (Pa.)  313,  36  Am.  Dec.  180. 
See  Wilson  v.  Berg,  88  Pa.  St.  167. 

Rhode  Island.  —  Dockray  v.  Dockray,  2  R.  I. 
547- 

South  Carolina. — Vaughan  v.  Evans,  I  Hill 
Eq.  (S.  Car.)  430;  Niolon  v.  Douglas,  2  Hill 
Eq.  (S.  Car.)  443,  30  Am.  Dec.  368;  Moffat  v. 
M'Dowall,  1  McCord  Eq.  (S.  Car.)  434;  Smith 
v.  Campbell,  Rice  L.  (S.  Car.)  352;  Wiesenfield 
v.  Stevens,  15  S.  Car.  554.  See  Huntingdon  v. 
Spann,  I  McCord  Eq.  (S.  Car.)  167. 

Tennessee.  —  Rindskoff  v.  Guggenheim,  3 
Coldw.  (Tenn.)  284;  Wilson  v.  Eifler,  7  Coldw. 
(Tenn.)  31;  Hefner  v.  Metcalf,  1  Head  (Tenn.) 
577- 

Texas.  —  McQuinnay  v.  Hitchcock,  8  Tex. 
33;  Edrington  v.  Rogers,  15  Tex.  188;  Bald- 
win v.  Peet,  22  Tex.  708,  75  Am.  Dec.  806; 
Bailey  v.  Mills,  27  Tex.  434;  Van  Hook  v. 
Walton,  28  Tex.  59;  Swearingen  v.  Hendley,  I 
Tex.  Unrep.  Cas.  639;  La  Belle  Wag-on  Works 
v.  Sidball,  59  Tex.  291;  Fant  v.  Elsbury,  68 
Tex.  1. 

Vermont.  —  Mussey  v.  Noyes,  26  Vt.  462. 
Virginia. — Skipwith  v.  Cunningham  8 
Leigh  (Va.)  271,  31  Am.  Dec.  642;  M'Cullough 
v.  Sommerville,  8  Leigh  (Va.)  415;  Kevan  v. 
Branch,  1  Gratt.  (Va.)  274;  Burr  v.  M'Donald, 
3  Gratt.  (Va.)  215;  Phippen  v.  Durham,  8 
Gratt.  (Va.)  457;  Dance  v.  Seaman,  11  Gratt. 
(Va.)  778;  Gordon  v.  Cannon,  18  Gratt.  (Va.) 
387;  Sipe  v.  Earman,  26  Gratt.  (Va.)  567;  Paul 
v.  Baugh,  85  Va.  955;  Barton  v.  Brent,  87  Va. 
385- 

Wisconsin.  —  Kneeland  v.  Cowles,  4  Chand. 
(Wis.)  46;  Ball  v.  Bowe,  49  Wis.  495;  Lord  v. 
Devendorf,  54  Wis.  491,  41  Am.  Rep.  58; 
Bates  v.  Simmons,  62  Wis.  69. 

1.  Per  Chief  Justice  Marshall  in  Brashear  v. 
West,  7  Pet.  (U.  S.)  608. 

To  the  well-settled  rule,  said  the  Texas 
court,  that  a  debtor  in  failing  circumstances 
may  dispose  of  his  property  in  trust  for  the 
benefit  of  his  creditors,  giving  a  preference  in 
payment  to  one  creditor  over  another,  the 
only  qualifications  are  that  the  assignment 
must  be  bona  fide  and  upon  good  consideration, 
and  that  it  be  not  prohibited  by  any  bankrupt 
law  or  other  statute.  Van  Hook  v.  Walton,  28 
Tex.  60. 
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over  another,  it  follows  that  he  may  postpone  a  particular  claim.1 

Fraud.  —  A  debtor,  however,  cannot,  on  the  pretense  of  giving  preferences, 
secure  to  himself  the  future  control  or  benefit  of  the  property  or  its  proceeds, 
nor  can  he  exercise  the  right  in  such  a  way  as  to  unreasonably  hinder  and 
delay  his  creditors.2    And  the  debts  preferred  must  be  bona  fide.3 

The  Private  Motives  of  a  debtor  in  giving  a  preference,  provided  the  preferred 
creditor  has  done  nothing  improper,  cannot  annul  this  right  to  prefer,  or  affect 
the  validity  of  the  preference  or  of  the  assignment.4 

Future  Preferences.  —  The  assignment,  to  be  valid,  must  itself  declare  the  pref- 
erences. It  cannot  reserve  to  the  debtor  the  power  to  declare  preferences  in 
the  future,  nor  can  it  confer  such  power  on  the  assignee.5 

Conditional  or  Contingent  Preference.  —  But  an  assignment  is  not  invalidated  by  a 
conditional  or  contingent  provision  of  preference,  where  no  unnecessary 
delay  is  intended.6 

Assignments  by  Corporations.  —  In  most  jurisdictions  it  is  well  settled  that  a  cor- 
poration has  the  same  power  as  an  individual  to  prefer  creditors  in  making  a 
general  assignment  for  the  benefit  of  its  creditors,  unless  there  are  express 
restrictions  in  its  charter  or  in  some  general  law.7 

Preferences  Not  Favored.  —  Preferences  in  general  assignments,  even  where  there 
is  no  statutory  provision  against  them,  are  not  favored  by  the  courts,  and  they 
can  only  be  supported  when  they  make  a  full  and  unconditional  surrender  of 
the  property  for  the  payment  of  debts.8 


1.  Postponement  of  Claim.  —  See  Ex  p.  Con- 
way, 4  Ark.  302;  Ingraham  v.  Grigg,  13  Smed. 
&  M.  (Miss.)  22;  Bellows  v.  Patridge,  19  Barb. 
(N.  Y.)  176. 

Postponing  Payment  of  Interest.  —  A  debtor 
making  an  assignment  of  his  property  for  the 
benefit  of  his  creditors  may  stipulate  that  no 
interest  shall  be  paid  out  of  the  assets  and 
property  conveyed,  until  the  whole  principal 
of  all  the  debts  is  paid.  Such  a  provision  may 
give  some  advantage  to  the  debtor;  but  a 
debtor  may,  in  an  assignment,  make  prefer- 
ences among  his  creditors,  even  to  the  exclu- 
sion of  some.  Ingraham  v.  Grigg,  13  Smed. 
&  M.  (Miss.)  22. 

Right  to  Impose  Conditions.  —  See  infra,  this 
section.  Imposing  Conditions  and  Coercion  of 
Creditors. 

2.  Fraud  in  Giving  Preferences.  —  Haydock  v. 
Coope,  53  N.  Y.  68;  Hyatt  v.  Dusenbury, 
(Brooklyn  City  Ct.  Gen.  T.)  12  Civ.  Pro.  (N. 
Y.)  152:  Byrd  v.  Bradley,  2  B.  Mon.  (Ky.)  239; 
Kiteltas  v.  Wilson,  36  Barb.  (N.  Y.)  298;  Blow 
v.  Gage,  44  111.  208;  Smith  v.  Sipperley,  9 
Utah  267;  Vernon  v.  Upson,  60  Wis.  423.  See 
infra,  this  section,  Reservations  for  Benefit  of 
Assignor 

An  assignment  is  invalid  if  there  is  any  un- 
lawful consideration  moving  from  a  preferred 
creditor  to  induce  the  preference.  Marbury 
v.  Brooks,  7  Wheat.  (U.  S.)  556. 

3.  Debts  Preferred.  —  As  to  the  debts  that  may 
be  preferred  in  an  assignment  for  the  benefit 
of  creditors,  see  infra,  this  section,  Particular 
Provisions  Rendering  Assignment  Fraudulent  — 
Distribution  of  Assets  Among  Creditors. 

4.  Private  Motives  of  Debtor  Immaterial.  — 
Marbury  v.  Brooks,  7  Wheat.  (U.  S.)  577; 
Spaulding  v.  Strang,  37  N.  Y.  135,  38  N.  Y.  9. 
A  nd  see  Ex  p.  Conway,  4  Ark.  302;  Crawford 
v.  Austin,  34  Md.  49;  Hollister  v.  Loud,  2 
Mich.  309;  Rindskoff  v.  Guggenheim,  3  Coldw. 
(Tenn.)  284. 


But  it  has  been  held  that  a  preference  is 
void  if  induced  by  a  secret  promise  of  a  benefit 
to  the  assignor.  Craft  v.  Bloom,  59  Miss.  69, 
42  Am.  Rep.  351. 

Anticipation  of  Prohibitory  Law.  —  The  fact 
that  an  assignment  with  preferences  is  made 
in  anticipation  of  a  law  prohibiting  such 
assignments  does  not  render  it  void.  Bates 
v.  Simmons,  62  Wis.  69. 

Preferences  Prior  to  Assignment.  —  See  infra, 
this  section,  Acts  Before  and  After  Assign- 
ment. 

Preferences  in  Pursuance  of  Previous  Agree- 
ment.—  See  infra,  this  section,  Particular 
Provisions  Rendering  Assignment  Fraudulent  — 
Provisions  as  to  Distribution  of  Assets  —  Par- 
ticular Debts  Payable  or  Preferred. 

Preferences  in  Assignments  Exacting  Releases. 
—  See  injra,  this  section,  Imposing  Conditions 
and  Coercion  of  Creditors. 

5.  Power  to  Subsequently  Declare  Preferences.  — 
Averill  v.  Loucks,  6  Barb.  (N.  Y.)  470.  And 
see  infra,  this  section,  Reservations  for  Benefit 
of  Assignor — Reservation  of  Power  to  Declare 
Uses,  where  other  cases  are  cited. 

6.  Conditional  or  Contingent  Provision  of  Prefer- 
ence. —  Grant  v.  Chapman,  38  N.  Y.  293.  And 
see  infra,  this  section,  Particular  Provisions 
Rendering  Assignment  Fraudulent — Distribu- 
tion of  Assets  Among  Creditors. 

1.  Assignments  by  Corporations.  —  See  the 
title  Corporations,  vol.  7,  p.  741,  where  the 
cases  are  collected. 

8.  Preferences  in  General  Assignments  Are  Not 
Favored. —  Barney  v.  Griffin,  2  N.  Y.  365. 
And  see  Gilchrist  v.  Gilmer,  9  Ala.  985;  Mc- 
Ferran  v.  Davis,  70  Ga.  661;  Blow  v.  Gage.  44 
111.  208;  American  Exch.  Bank  v.  Inloes,  7 
Md.  380;  McClelland  v.  Remsen,  36  Barb.  (N. 
Y.)  622;  Cunningham  v.  Freeborn,  n  Wend. 
(N.  Y.)  241;  Murray  v.  Riggs,  15  Johns.  (N. 
Y.)  571,  2  Johns.  Ch.  (N  .Y.)  565;  Nicholson  v. 
Leavitt,  6  N.  Y.  510,  57  Am.  Dec.  499;  Nichols 
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Statutory  Restrictions.  —  In  many  states  statutes  have  been  passed  from  time  to 
time  greatly  restricting  the  common-law  right  of  a  debtor  in  failing  circum- 
stances to  prefer  creditors,  and  in  some  states  preferences  are  entirely  pro- 
hibited.1 In  some  of  these  states  the  unlawful  preference  renders  the 
assignment  void,  but  in  most  of  them  the  preference  only  is  void,  and  the 
assignment  operates  for  the  benefit  of  all  creditors. 

d.  Assignments  by  Nonresidents.  —  In  the  absence  of  statutory  restric- 
tion, a  nonresident  who  has  property  in  the  state  has  the  same  right  as  a  resi- 
dent to  assign  the  same  for  the  benefit  of  his  creditors.2 

e.  Solvency  and  Insolvency  of  Assignor  —  insolvent  Debtors.  —  At  com-  ( 
mon  law,  the  fact  that  a  debtor  is  insolvent  or  in  failing  circumstances,  and  i 
knows  his  circumstances,  does  not  deprive  him  of  the  right  to  make  an  assign- 
ment for  the  benefit  of  creditors,  or  render  the  assignment  fraudulent.3 

Solvent  Debtors.  —  On  the  other  hand,  a  general  assignment  for  the  benefit  of 
creditors  is  not  necessarily  fraudulent  because  the  assignor  is  solvent.  The 
principle  is  that  the  assignment  is  valid  if  made  in  good  faith  for  the  purpose 
of  paying  creditors,  and  not  in  the  interest  of  the  assignor  to  protect  him 
from  the  sacrifice  attending  a  forced  sale.4 

/.  Assignment  After  Arrest.  —  In  the  absence  of  statutory  provision, 


v.  McEwen,  17  N.  Y.  22,  21  Barb.  (N.  Y.)  65; 
Hafner  v.  Irwin,  1  Ired.  L.  (23  N.  Car).  490; 
Stone  v.  Marshall,  7  Jones  L.  (52  N.  Car.)  300; 
Smith  v.  Henry,  I  Hill  L.  (S.  Car.)  16;  Vernon 
v.  Upson,  60  Wis.  418;  Willis  v.  Bremner,  60 
Wis.  622. 

In  Massachusetts  it  was  held  that  in  order  to 
maintain  an  assignment  by  a  failing  debtor 
for  the  benefit  of  his  creditors  as  against  an 
attachment  by  a  creditor  not  a  party  to  the 
assignment,  it  must  appear  thai  the  assign- 
ment was  made  upon  a  valuable  and  adequate 
consideration,  and  in  good  faith,  to  satisfy  or 
secure  existing  debts  or  to  indemnify  against 
subsisting  liabilities,  and  that  it  has  been 
assented  to  by  creditors  or  sureties  whose  de- 
mands are  sufficient  to  absorb  the  property 
conveyed ;  and  that  the  burden  of  proof  is 
upon  the  assignees  to  show  an  adequate  con- 
sideration for  the  assignment.  Russell  v. 
Woodward,  10  Pick.  (Mass.)  408. 

I.  Statutory  Restrictions  and  Prohibitions.  — 
As  to  the  effect  of  these  statutes  in  particular 
jurisdictions,  see  the  following  cases: 

Alabama.  —  Barretl  v.  Pollak  Co.,  108  Ala. 
390,  54  Am.  St.  Rep.  172;  Price  v.  Mazange, 
31  Ala.  701;  Murphy  v.  Caldwell,  50  Ala. 
461. 

Arizona.  —  Ford  v.  Hayes,  1  Ariz.  229. 

Georgia. — Dawson  r/.  Figueiro,  16  Ga.  610; 
Norton  v.  Cobb,  20  Ga.  44. 

Indiana. — Thompson  v.  Parker,  83  Ind.  96; 
Grubbs  v.  Morris,  103  Ind.  166;  Henderson  v. 
Pierce,  108  Ind.  462;  Redpath  v.  Tutewiler, 
109  Ind.  248;  Schwab  v.  Lemon,  in  Ind.  54. 

Iowa.  —  Williams  v.  Gartrell,  4  Greene 
(Iowa)  287;  Burrows  v.  Lehndorff,  8  Iowa  96; 
Cole  v.  Dealham,  13  Iowa  551;  Moore  v. 
Church,  70  Iowa  208,  59  Am.  Rep.  439; 

Kansas.  —  Reese  v.  Piatt,  4  Kan.  App.  801. 

Louisiana. — Townsend  v.  Louisiana  State 
M.  &  F.  Ins.  Co..  13  La.  554;  Underhill  v. 
Townsend,  17  La.  517. 

Maine.  —  Berry  v.  Cutts,  42  Me.  445. 

Minnesota.  —  Mackellar  v.  Pillsbury,  48 
Minn.  396. 

Missouri.  —  Shapleigh  v.  Baird,  26  Mo.  323; 


Johnson  v.  McAllister,  30  Mo.  327;  Many  v. 
Logan,  31  Mo.  91;  Crow  v.  Beardsley,  68  Mo. 
435;  Ring  v.  Ring,  12  Mo.  App.  88. 

New  Hampshire.  —  Danforth  v.  Denny,  25 
N.  H.  155. 

New  Jersey.  —  Varnum  v.  Camp,  13  N.  J.  L. 
326,  25  Am.  Dec.  476;  Liveimore  v.  McNair, 
34  N.  J.  Eq.  478;  North  Ward  Nat.  Bank  v. 
Conklin,  51  N.  J.  Eq.  7. 

Ohio.  —  Floyd  v.  Smith,  9  Ohio  St.  546; 
Mitchell  v.  Gazzam,  12  Ohio  315;  Dickson  v. 
Rawson,  5  Ohio  St.  218;  Hyde  v.  Olds,  12  Ohio 
St.  592. 

Pennsylvania.  —  Law  v.  Mills,  18  Pa.  St.  185; 
Wiener  v.  Davis,  18  Pa.  St.  331;  Miners'  Nat. 
Bank's  Appeal,  57  Pa.  St.  193;  Hodenpuhl  v. 
Hines,  160  Pa.  St.  466. 

South  Carolina.  —  Wilks  v.  Walker,  22  S. 
Car.  108,  53  Am.  Rep.  706;  Middleton  v. 
Taber,  46  S.  Car.  337. 

Tennessee.  —  Comer  v.  Tabler,  44  Fed.  Rep. 
467  (under  Tennessee  statute). 

Texas.  —  La  Belle  Wagon  Works  v.  Tidball, 
59  Tex.  291;  Fantw.  Elsbury,  68  Tex.  1;  Fore- 
man v.  Burnette,  83  Tex.  396. 

And  see  the  title  Assignments  for  the 
Benefit  of  Creditors,  vol.  3,  p.  72  et  sea. 

2.  Right  of  Nonresident  to  Make  Assignment. 
—  See  Scott  v.  Gulhrie,  10  Bosw.  (N.  Y.)  408. 
And  see  as  to  assignments  by  foreign  cor- 
porations, Vanderpoel  v.  Gorman,  140  N.  Y. 
563,  37  Am.  St.  Rep.  601;  Benevolent  Order 
of  Active  Workers  v.  Sanders,  (C.  PI.)  28  W. 
N.  C.  (Pa.)  321 ;  Borton  v.  Brines-Chase  Co., 
175  Pa.  St.  209. 

3.  Insolvency  of  Debtor  Is  Immaterial.  —  Pick- 
stock  v.  Lyster,  3  M.  &  S.  371;  Robinson  v. 
Rapelye,  2  Stew.  (Ala.)  86;  Hempsiead  v. 
Johnston,  18  Ark.  141,  65  Am.  Dec.  458;  Lay- 
son  v.  Rowan,  7  Rob.  (La.)  1;  Strauss  v.  Rose, 
59  Md.  525;  Hollister  v.  Loud,  2  Mich.  310; 
Hoffman  v.  Mackall,  5  Ohio  St.  124,  64  Am. 
Dec.  637. 

4.  Solvent  Debtors. — Ex  p.  Conway,  4  Ark. 
302;  Burt  v.  McKinstry,  4  Minn.  204,  77  Am. 
Dec.  507;  Guerin  v.  Hunt,  8  Minn.  477.  See 
Ontario  v.  Dominion  of  Canada,  (1894)  6  Re- 
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the  fact  that  a  debtor  is  under  arrest  in  an  action  by  a  creditor  does  not  pre- 
vent him  from  making  a  valid  assignment  for  the  benefit  of  creditors,  and  in 
the  assignment  he  may  prefer  other  creditors  so  as  to  exclude  the  creditor  who 
has  procured  his  arrest.1  In  some  states,  however,  such  an  assignment  is  not 
permitted.3 

g.  Knowledge  and  Consent  of  Creditors.  —  An  assignment  is  not 
fraudulent  or  otherwise  invalid  merely  because  it  is  executed  without  the 
request  or  knowledge  of  creditors.3  IS) or,  in  the  case  of  a  general  assignment, 
is  its  validity  at  all  affected  by  the  fact  that  the  creditors  are  not  parties  to  it, 
and  have  not  assented  to  it.4 

Presumption  of  Assent.  —  In  some  cases,  however,  whether  or  not  creditors,  or 
particular  creditors,  have  assented  to  an  assignment  is  a  material  question. 
When  an  assignment  is  unconditional,  and  without  any  stipulation  for  a  release 
or  other  provision  to  the  prejudice  of  the  creditors  preferred  therein,  and  there 
is  no  fraudulent  intent,  the  assent  of  such  creditors  will  be  presumed.5  But 


ports  6.  And  see  infra,  this  section,  Fraudu- 
lent Intent  —  Intent  to  Prevent  Sacrifice. 

1.  Effect  of  Debtor's  Arrest  Before  Assignment. 
—  See  King  v.  Trice,  3  Ired.  Eq.  (38  N.  Car.) 
568. 

2.  New  York.  —  Wood  v.  Bolard,  8  Paige  (N. 
Y.)  556;  Spear  v.  Wardell,  1  N.  Y.  144,  2  Barb. 
Ch.  (N.  Y.)  291. 

Rhode  Island.  —  Steward  v.  Franklin  Foun- 
dry, etc.,  Co  ,  5  R.  I.  381. 

3.  Knowledge  or  Request  of  Creditors  Not  Nec- 
essary.—  Brashear  v.  West,  7  Pet.  (U.  S.)  608; 
Reinhard  v.  State  Bank,  6  B.  Mon.  (Ky.)  252; 
Dance  v.  Seaman,  11  Gratt.  (Va.)  778;  Skip- 
with  v.  Cunningham,  8  Leigh  (Va.)  271,  31 
Am.  Dec.  642;  M'Cullough  v.  Sommerville,  8 
Leigh  (Va.)  415.  And  see  the  cases  cited  in 
the  notes  following.  Compare  Naylor  v.  Fos- 
dick,  4  Day  (Conn.)  146,  4  Am.  Dec.  187. 

4.  Consent  of  Creditors  Not  Necessary  —  United 
States.  —  Brown  v.  Minturn,  2  Gall.  (U.  S.)  557; 
Halsey  v.  Fairbanks,  4  Mason  (U.  S.)  206; 
Wheeler  v.  Sumner,  4  Mason  (U.  S.)  183. 

Alabama.  —  Pope  v.  Brandon,  2  Stew.  (Ala.) 
401,  20  Am.  Dec.  49;  Shearer  v.  Loftin,  26  Ala. 
703;  England  v.  Reynolds,  38  Ala.  370. 

Florida.  —  Brown  v.  Chamberlain,  9  Fla. 
464. 

Georgia.  — Jones  v.  Dougherty,  10  Ga.  273. 

Illinois.  —  Howe  v.  Warren,  154  111.  227. 

Louisiana.  — Layson  v.  Rowan,  7  Rob.  (La.) 
1;  U.  S.  v.  U.S.  Bank,  8  Rob.  (La.)  262. 

Maryland.  —  Houston  v.  Nowland,  7  Gill  & 
J.  (Md.)  480. 

Missouri.  — Duvall  v.  Raisin,  7  Mo.  449. 

New  Hampshire.  —  Haven  v.  Richardson,  5 
N.  H.  113. 

New  York.  —  Nicoll  v.  Mumford,  4  Johns. 
Ch.  (N.  Y.)  522;  Cunningham  v.  Freeborn,  11 
Wend.  (N.  Y.)  241. 

Vermont.  —  Hall  v.  Denison,  17  Vt.  310. 

Virginia. — Skipwith  v.  Cunningham,  8 
Leigh  (Va.)  271,  31  Am.  Dec.  642. 

West  Virginia.  —  Zell  Guano  Co.  v.  Heath- 
erly,  38  W.  Va.  409. 

And  see  the  cases  c'ted  in  the  note  follow- 
ing. 

In  Massachusetts  consent  of  creditors  has 
been  held  necessary.  Stevens  v.  Bell,  6  Mass. 
339- 

5.  When  Assent  of  Creditors  Is  Presumed  — 

United  States.  —  Wheeler  v.  Sumner,  4  Mason 


(U.  S.)  183;  Halsey  v.  Fairbanks,  4  Mason  (U. 
S.)  206;  Brown  v.  Minturn,  2  Gall.  (U.  S.)  557; 
Lawrence  v.  Davis,  3  McLean  (U.  S.)  177;  Bra- 
shear  v.  West,  7  Pet.  (U.  S.)  613 ;  Brooks  v.  Mar- 
bury,  11  Wheat.  (U.  S.)  97;  Comer  v.  Tabler,  44 
Fed.  Rep.  467. 

Alabama.  —  Pope  v.  Brandon,  2  Stew.  (Ala.) 
401,  20  Am.  Dec.  49;  Wiswall  v.  Ross,  4  Port. 
(Ala.)  321;  Mallory  v.  Stodder,  6  Ala.  801; 
Kinnard  v.  Thompson,  12  Ala.  487;  Mauldin  v. 
Armistead,  14  Ala.  702;  Abercrombie  v.  Brad- 
ford, 16  Ala.  560;  Governor  v.  Campbell,  17 
Ala.  566;  Lockwood  v.  Nelson,  16  Ala.  294; 
Brown  v.  Lyon,  17  Ala.  659;  Rankin  v.  Lodor, 
21  Ala.  380;  Benning  v.  Nelson,  23  Ala.  801; 
Ashley  v.  Robinson,  29  Ala.  112,  65  Am.  Dec. 
387;  England  v.  Reynolds,  38  Ala.  370;  Truss 
v.  Davidson,  90  Ala.  359. 

Arkansas.  —  Ex  p.  Conway,  4  Ark.  360; 
Hempstead  v.  Johnston,  18  Ark.  123,  65  Am. 
Dec.  458:  Ewing  v.  Walker,  60  Ark.  503. 

California.  —  Forbes  v.  Scannell,  13  Cal.  242. 

Florida.  —  Bellamy  v.  Sheriff,  6  Fla.  62; 
Brown  v.  Chamberlain,  9  Fla.  464. 

Georgia.  — Jones  v.  Dougherty,  10  Ga.  273. 

Iowa.  —  Price  v.  Parker,  11  Iowa  144. 

Kentucky.  —  U.  S.  Bank  v.  Huth,  4  B.  Mon. 
(Ky.)  437;  Reinhard  v.  State  Bank,  6  B.  Mon. 
(Ky.)  252. 

Maine.  —  Copeland  v.  Weld,  8  Me.  411. 
Maryland.  —  Kalkman    v.    McElderry,  16 
Md.  56. 

Massachusetts. — Ward  v.  Lewis,  4  Pick. 
(Mass.)  518;  Pingree  v.  Comstock,  18  Pick. 
(Mass.)  46.  Compare  Russell  v.  Woodward,  10 
Pick.  (Mass.)  408;  May  v.  Wannemacher,  ill 
Mass.  202. 

Missouri.  —  Duvall  v.  Raisin,  7  Mo.  449. 

Nevada.  —  Sadler  v.  Immel,  15  Nev.  265. 

New  Hampshire.  —  Fellows  v.  Greenleaf,  43 
N.  H.  421;  Frink  v.  Buss,  45  N.  H.  325. 

New  York.  —  Nicholl  v.  Mumford,  4  Johns. 
Ch.  (N.  Y.)  522;  Ludington's  Petition,  (C.  PI.) 
5  Abb.  N.  Cas  (N.  Y.)  307. 

North  Carolina.  —  Ingram  v.  Kirkpatrick,  6 
Ired.  Eq.  (41  N.  Car.)  463,  51  Am.  Dec.  428; 
Stimpson  v.  Fries,  2  Jones  Eq.  (55  N.  Car.) 
156. 

Tennessee.  —  Weir  v.  Tannehill,  2  Yerg. 
(Tenn.)  57;  Robertson  v.  Sublett,  6  Humph. 
(Tenn.)  313 

Vermont.  —  Hall  v.  Denison,  17  Vt.  310. 
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there  is  no  such  presumption  where  an  assignment  is  made  with  a  fraudulent 
intent,  or  where  it  contains  provisions  prejudicial  to  the  creditors.1 

3.  Fraudulent  Intent  —  a.  In  General.  —  A  fraudulent  intent  is  an  intent 
to  unlawfully  hinder,  delay,  or  defraud  creditors.  It  may  be  expressed  on 
the  face  of  the  assignment,  or,  as  will  be  shown  in  subsequent  paragraphs,  the 
assignment  may  contain  provisions  from  which,  because  of  this  effect,  the  law 
will  conclusively  presume  such  an  intent.  In  such  cases  the  assignment  is 
fraudulent  on  its  face  as  a  matter  of  law.2  When  a  fraudulent  intent  does 
not  thus  appear,  it  must  be  affirmatively  shown  as  a  matter  of  fact.:i  When 
it  is  shown,  it  renders  the  assignment  fraudulent  and  void,  irrespective  of 
its  effect.*  The  fraud,  to  avoid  an  assignment,  must  be  in  the  making 
of  the  assignment  itself,  and  not  in  some  independent  act,  though  acts  of 
the  debtor  before  and  after  the  assignment  may  be  considered  in  determining 


1.  When  Assent  of  Creditors  Is  Not  Presumed  — 
Fraudulent  Intent  —  Alabama.  —  Elmes  v.  Suth- 
erland, 7  Ala.  266;  Graham  v.  Lockhart,  8  Ala. 
9;  Smith  v.  Leavitts,  10  Ala.  92;  Lockhart  v. 
Wyatt,  10  Ala.  234,  44  Am.  Dec.  481;  Hodge 
v.  Wyatt,  10  Ala.  271;  Mauldin  v.  Armistead, 
14  Ala.  709;  Townsend  v.  Harwell,  18  Ala. 
301;  Benning  v.  Nelson,  23  Ala.  801;  Shearer 
v.  Loftin,  26  Ala.  703;  Ashley  v.  Robinson,  29 
Ala.  H2,  65  Am.  Dec.  387. 

Arkansas.  —  Hempstead  v.  Johnston,  18  Ark. 
131,  65  Am.  Dec.  458;  McCain  v.  Pickens,  32 
Ark.  399. 

Louisiana  —  U.  S.  v.  U.  S.  Bank,  8  Rob. 
(La.)  262. 

Maine.  —  Todd  v.  Bucknam,  11  Me.  41. 
Maryland.  —  Kalkman    v.    McElderrv,  if 
Md.  56. 

Missouri.  —  Drake  v.  Rogers,  6  Mo.  317. 

New  Hampshire.  —  Spinney  v.  Portsmouth 
Hosiery  Co.,  25  N.  H.  9;  Brown  v.  Warren,  43 
N.  H.  430. 

New  York.  —  Grover  v.  Wakeman,  11  Wend. 
(N.  Y.)  187,  25  Am.  Dec.  624. 

Texas.  —  Baldwin  v.  Peet,  22  Tex.  708,  75 
Am.  Dec.  806. 

Stipulation  as  to  Credit.  — ■  The  assent  of  cred- 
itors cannot  be  presumed  to  an  assignment 
which  stipulates  for  a  credit  of  six  months  for 
the  balance  that  may  remain  unpaid  after  the 
assignee  shall  have  executed  the  trusts  therein 
imposed.    Todd  v.  Bucknam,  11  Me.  41. 

Assignments  Exacting  Releases.  —  And  when 
an  assignment  stipulates  for  a  release  by  cred- 
itors, assent  of  creditors  will  not  be  presumed. 
Halsey  v.  Fairbanks,  4  Mason  (U.  S.)  206;  Mc- 
Cain v.  Pickens,  32  Ark.  399.  Compare  Hall  v. 
Denison,  17  Vt.  310. 

Further  as  to  the  Asaent  of  Creditors,  see  the 
title  Assignments  for  the  Benefit  of  Credi- 
tors, vol.  3,  pp.  62-64. 

2.  Fraudulent  Intent  —  On  Face  of  Assignment 
—  Alabama.  —  Richards  v.  Hazzard,  I  Stew.  & 
P.  (Ala.)  139;  Ashurst  v.  Martin,  9  Port.  (Ala.) 
566. 

Illinois.  —  Howell  v.  Edgar,  4  111.  417. 

Maryland.  —  Green  v.  Trieber,  3  Md.  II; 
Malcolm  v.  Hodges,  8  Md.  418;  Inloes  v. 
American  Exch.  Bank,  11  Md.  173,  69  Am. 
Dec.  190. 

Massachusetts.  —  Harris  v.  Sumner,  2  Pick. 
(Mass.)  129. 

Michigan.  —  Pierson  v.  Manning,  2  Mich.  445. 
Missouri. — Johnson  v.  McAllister,  30  Mo.  327. 


Nebraska.  —  McCleery  v.  Allen,  7  Neb.  21, 
29  Am.  Rep.  377. 

New  York.  —  Mackie  v.  Cairns,  5  Cow.  (N. 
Y.)  547,  15  Am.  Dec.  477;  Sheldon  v.  Dodge, 
4  Den.  (N.  Y.)  217;  Goodrich  v.  Downs,  6  Hill 
(N.  Y.)  438;  Boardman  v.  Halliday,  10  Paige 
(N.  Y.)  223;  Riggs  v.  Murray,  2  Johns.  Ch.  (N. 
V.)  565,  reversed  on  other  points  in  15  Johns. 
(N.  Y.)  571;  Barney  v.  Griffin,  2  N.  Y.  365; 
Dunham  v.  Waterman,  17  N.  Y.  9,  72  Am. 
Dec.  406;  Kavanagh  v.  Beckwith,  44  Barb. 
(N.  Y.)  192. 

In  Gates  v.  Labeaume,  19  Mo.  17,  it  was 
said  that  to  render  an  assignment  for  the  ben- 
efit of  creditors  fraudulent  on  the  ground  of 
an  intent  to  hinder  and  delay  creditors,  there 
must  be  an  intent  to  hinder  and  delay  actually 
entertained  by  the  debtor,  and  that  it  is  not 
enough  that  such  is  the  effect  of  the  assign- 
ment. This,  however,  is  not  true.  See  the 
cases  aDove  cited.  And  see  particularly  John- 
son v.  McAllister,  30  Mo.  327.  There  are  any 
•number  of  cases  in  which  particular  provisions 
have  been  held  to  be  conclusive  evidence  of 
such  an  intent.  See  infra,  this  section,  Par- 
ticular Provisions  Rendering  Assignment  Fraud- 
ulent. 

3.  When  Intent  Must  Be  Shown  as  a  Matter  of 
Fact  —  Alabama.  —  Abercrombie  v.  Bradford, 
16  Ala.  560. 

California.  —  Billings  v.  Billings,  2  Cal.  107, 
56  Am.  Dec.  319. 

Kentucky.  —  Vernon  v.  Morton,  8  Dana 
(Ky.)  247. 

New  York.  —  Kellogg  v.  Slavvson,  15  Barb. 
(N.  Y.)  56,  11  N.  Y.  302;  Wilson  v.  Forsyth,  24 
Barb.  (N.  Y.)  105. 

North  Carolina.  —  Hafner  v.  Irwin,  I  Ired. 
L.  (23  N.  Car.)  490. 

Texas.  —  Linn  v.  Wright.  18  Tex.  317,  70  Am. 
Dec.  282;  Baldwin  v.  Peet,  22  Tex.  708,  75 
Am.  Dec.  806;  Bailey  v.  Mills,  27  Tex.  434. 

See  also  infra,  this  section,  Questions  of  Law 
and  Fact. 

Brevity  or  Informality  of  a  deed  of  assign- 
ment is  not  a  badge  of  fraud.  See  Forbes  v. 
Scannell,  13  Cal.  288;  Meeker  v.  Sanders,  6 
Iowa  60. 

4.  Effect  of  Fraudulent  Intent.  —  Roberts  v. 
Nicklies,  10  Ky.  L.  Rep.  364;  York  v.  Ferrell, 
14  Ky.  L.  Rep.  207;  Powles  v.  Dilley,  2  Md. 
Ch.  119;  Foley  v.  Bitter,  34  Md.  646:  Ogden 
v.  Peters,  21  N.  Y.  23,  78  Am.  Dec.  122;  Gork 
v.  Le  Gierse,  1  Tex.  App.  Civ.  Cas.,  §  1327. 
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his  intent  in  making  the  assignment.1 

b.  What  Intent  Is  Fraudulent.  —  As  was  stated  in  another  paragraph, 
whenever  a  debtor  makes  an  assignment  for  the  benefit  of  creditors,  the  neces- 
sary effect  of  the  assignment  is  to  hinder  and  delay  creditors  in  the  collection 
of  their  claims  until  the  trust  can  be  executed  by  the  assignee,  but  this  hin- 
drance and  delay  is  merely  incidental,  and  the  fact  that  it  is  intended  by  the 
debtor,  or  that  it  is  the  motive  for  his  making  the  assignment,  does  not  render 
the  assignment  fraudulent,  as  made  with  intent  to  hinder  and  delay  creditors.* 
The  fact  that  such  an  intent  is  expressly  stated  in  the  assignment  does  not 
render  it  invalid.3  An  assignment  is  fraudulent  and  void,  however,  if  there 
is  an  intent  to  hinder  or  delay  creditors  unreasonably,  or  further  than  may  be 
necessary  in  order  to  thus  apply  the  property  of  the  debtor  to  the  payment  of 
his  debts,  or  if  the  intent  is  to  keep  the  property  under  the  control  of  the 
debtor,  or  to  retain  any  interest  or  benefit.4 

Primary  Motive.  —  It  has  been  held  in  some  of  these  cases,  in  effect  or  in 
express  terms,  that  the  assignment  is  valid  if  the  primary  motive  of  the  debtor 
was  to  make  a  distribution  of  his  property  to  his  creditors,  but  that  it  is 


1.  See  infra,  this  section,  Acts  Before  and 
After  Assignment. 

2.  Fraudulent  Intent  —  Incidental  Delay  — 
England.  —  Pickslock  v.  Lyster/3  M.  &S.  371; 
Meux  v.  Howell,  4  East  1;  Rex  v.  Watson,  3 
Price  6;  Cadogan  v.  Kennett,  2  Cowp.  434. 

United  States.  —  Means  v.  Montgomery,  23 
Fed.  Rep.  421;  Reed  v.  Mclntyre,  98  U.  S. 
507. 

Illinois.  —  Nimmo  v.  Kuykendall,  85  111. 
476;  Sackett  v.  Mansfield,  26  111.  21;  Myers  v. 
Kinzie,  26  111.  36. 

Indiana.  —  Chandler  v.  Caldwell,  17  Ind.  256. 

Iowa.  —  Wooster  v.  Stanfield,  11  Iowa  128. 

Kentucky.  — U.  S.  Bank  v.  Huth,  4  B.  Mon. 
(Ky.)  430;  Christophers.  Covington,  2  B.  Mon. 
(Ky.)  357- 

Michigan.  —  Hollister  v.  Loud,  2  Mich.  310. 

Minnesota.  —  Guerin  v.  Hunt,  6  Minn.  375, 
8  Minn.  477;  McClung  v.  Bergfeld,  4  Minn. 
148. 

Mississippi.  —  Ingraham  v.  Grigg,  13  Smed. 
&  M.  (Miss.)  22. 

Missouri.  —  Gates  v.  Labeaume,  19  Mo.  17; 
Hazell  v.  Tipton  Bank,  95  Mo.  60,  6  Am.  St. 
Rep.  22. 

New  Hampshire.  — True  v.  Congdon,  44  N. 
H.  48. 

New  Jersey.  —  Arnold  v.  Hagerman,  45  N. 
J.  Eq.  186,  14  Am.  St.  Rep.  712. 

New  York.  —  Dunham  v.  Waterman,  17  N. 
Y.  16,  72  Am.  Dec.  406;  Welles  v.  March,  30 
N.  Y.  344;  Townsend  v.  Stearns,  32  N.  Y.  213; 
Hauselt  v.  Vilmar,  76  N.  Y.  630;  Eyre  v. 
Beebe,  (Supm.  Ct.  Spec.  T.)  28  How.  Pr.  (N. 
Y.)  333;  Nicholson  v.  Leavitt,  4  Sandf.  (N.  Y.) 
252,  reversed  on  another  point  in  6  N.  Y.  510, 
57  Am.  Dec.  499. 

North  Carolina.  —  Hafner  v.  Irwin,  1  Ired. 
L.  (23  N.  Car.)  490. 

Ohio.  —  Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637;  Armstrong  v.  Grannis,  I 
Cleve.  L.  Rec.  71,  4  Ohio  Dec.  (Reprint)  54. 

Tennessee.  —  Hefner  v.  Metcalf,  I  Head 
(Tenn.)  577. 

Texas.  —  Bailey  v.  Mills,  27  Tex.  434.  See 
also  Baldwin  v.  Peet,  22  Tex.  708,  75  Am. 
Dec.  806;  Marsalis  v.  Oglesby,  I  Tex.  App. 
Civ.  Cas.,  §  256. 

Virginia.  —  Dance   v.  Seaman,    II  Gratt. 


(Va.)  778;  Skipwith  v.  Cunningham,  8  Leigh 
(Va.)  271,  31  Am.  Dec.  642. 

3.  Motive  Expressed  in  Assignment.  —  In 
Shackelford  v.  Planters',  etc.,  Bank,  22  Ala. 
238,  it  was  held  that  a  recital  in  an  assign- 
ment that  some  of  the  assignor's  creditors 
were  urging  the  collection  of  their  debts  at  a 
time  when  there  was  a  great  pressure  in  the 
money  market,  and  that  his  property,  if  sold 
at  a  more  favorable  period,  would  be  more 
than  enough  to  pay  off  all  his  debts,  did  not 
render  the  assignment  fraudulent  on  its  face. 
See  also  Hefner  v.  Metcalf,  I  Head  (Tenn.) 
577. 

4.  Intent  to  Hinder  and  Delay  Unlawfully  — 

United  States.  —  Fuller  v.  Ives,  6  McLean  (U. 
S.)  478;  Malvin  v.  Wert,  19  Fed.  Rep.  721. 

Alabama.  —  Smith  v.  Leavitts,  10  Ala.  92. 

Illinois.  —  Wilson  v.  Pearson,  20  111.  81; 
Gardner  v.  Commercial  Nat.  Bank,  95  111.  298. 

Kansas.  —  Keevil  v.  Donaldson,  20  Kan.  165; 
Holmberg  v.  Dean,  21  Kan.  73. 

Kentucky.  —  Lehmer  v.  Herr,  1  Duv.  (Ky.)- 
363;  Byrd  v.  Bradley,  2  B.  Mon.  (Ky.)  239. 

Minnesota.  —  Burt  v.  McKinstry,  4  Minn. 
204,  77  Am.  Dec.  507. 

Missouri.  —  State  v.  Benoist,  37  Mo.  500. 

Nebraska.  —  McCleery  v.  Allen,  7  Neb.  21,. 
29  Am.  Rep.  377. 

New  Jersey.  —  Knight  v.  Packer,  12  N.  J. 
Eq.  214,  72  Am.  Dec.  388. 

New  York.  —  Planck  v.  Schermerhorn,  3, 
Barb.  Ch.  (N.  Y.)  644;  Work  v.  Ellis,  50  Barb. 
(N.  Y.j  512;  Van  Nest  v.  Yoe,  1  Sandf.  Ch.  (N. 
Y.)4. 

North  Carolina.  —  London  v.  Parsley,  7 
Jones  L.  (52  N.  Car.)  313. 

Texas.  —  Baldwins.  Peet,  22  Tex.  708,  75. 
Am.  Dec.  806;  Bailey  v.  Mills,  27  Tex.  434. 

Vermont.  —  Stickney  v.  Crane,  35  Vt.  89. 

Where  it  appeared  that  the  assignors,  though 
urgently  pressed  by  their  creditors  with  suits 
to  recover  their  debts,  were  unwilling  to  make 
an  assignment,  but  finally,  at  the  suggestion 
of  a  third  person,  and  on  account  of  the  pro- 
ceedings of  credilors,  executed  one,  giving  a 
preference  in  favor  of  bail  and  sureties,  for 
the  declared  object  of  effecting  a  delay  of  sev- 
eral years  by  the  operation  of  this  clause, 
knowing  that  the  clause  would  produce  that 
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fraudulent  if  his  primary  motive  was  delay.*  But  this  view  is  not  supported 
to  the  full  extent  by  the  decisions  in  all  states.  Most  of  the  courts  have  held 
that  if  the  assignment,  as  a  fact,  is  such  as  the  law  allows,  the  motive  of  the 
assignor  is  altogether  immaterial.3 

c.  Intent  to  Defeat  Execution  or  Attachment.  — An  assignment 
for  the  benefit  of  creditors,  which  is  otherwise  valid,  is  not  rendered  fraudulent 
by  the  mere  fact  that  it  was  made  with  the  intent  to  hinder  or  delay  a  particu- 
lar creditor,  by  placing  the  property  beyond  the  reach  of  an  anticipated  execu- 
tion or  attachment.3 

Assignment  After  Judgment.  —  And  the  fact  that  the  assignment  is  made  after  a 
creditor  has  recovered  a  judgment  or  decree,  and  with  intent  to  defeat  an 
execution  or  other  process  on  the  judgment  or  decree,  which  has  not  yet 
been  issued,  does  not  render  it  fraudulent  as  against  him.4 

d.  Intent  to  Prevent  Sacrifice  —  (i)  In  General.  —  Whether  a  general 
assignment  is  invalid  because  made  with  the  intent  on  the  part  of  the  assignor 
to  prevent  a  sacrifice  of  his  property  depends  upon  the  circumstances. 

(2)  Insolvent  Debtors.  —  If  the  debtor  was  insolvent,  and  his  object  was 
merely  to  make  his  property  go  as  far  as  possible  towards  the  payment  of  his 


effect,  and  with  the  intent  of  putting  off  cred- 
itors, and  gaining  time  to  enable  the  assignors 
in  the  meantime  to  compromise  with  them,  it 
was  held  that  the  assignment  was  made  to 
hinder,  delay,  and  defraud  creditors,  and  was 
void  as  against  them.  Keteltas  v.  Wilson,  36 
Barb.  (N.  Y.)  298. 

1.  Primary  Motive  to  Hinder  or  Delay  Creditors. 
—  U.  S.  v.  U.  S.  Bank,  8  Rob.  (La.)  262,  402; 
True  v.  Congdon,  44  N.  H.  48;  Eyre  v.  Beebe, 
(Supm.  Ct.  Spec.  T.)  28  How.  Pr.  (N.  Y.)  333; 
Baldwin  v.  Peet,  22  Tex.  708,  75  Am.  Dec. 
806.  And  see  Ingraham  v.  Grigg,  13  Smed.  & 
M.  (Miss.)  22;  Hafner  v.  Irwin,  1  Ired.  L.  (23 
N.  Car.)  490. 

2.  Pickstock  v.  Lyster,  3  M.  &  S.  371; 
Shackelford  v.  Planters',  etc.,  Bank,  22  Ala. 
238;  Nimmo  v.  Kuykendall,  85  111.  476;  Pike 
v.  Bacon,  21  Me.  280,  38  Am.  Dec.  259;  Hol- 
lister  v.  Loud,  2  Mich.  310;  Hoffman  v.  Mack- 
all,  5  Ohio  St.  133,  64  Am.  Dec.  637;  Dance  v. 
Seaman,  11  Gratt.  (Va.)  778.  And  see  the 
other  cases  cited  in  the  fourth  note  preceding. 

In  Wilson  v.  Berg,  88  Pa.  St.  167,  it  was  said 
by  Mr.  Justice  Mercur:  "  If  an  assignment 
be  made  in  the  form  and  manner  provided  by 
law,  and  duly  recorded,  so  as  to  pass  all  the 
property  of  the  assignor,  we  cannot  see  how 
the  motive  existing  in  his  mind  can  affect  its 
validity.  If  in  morals  the  motive  be  a  bad 
one,  yet  in  law  it  produces  no  forbidden  re- 
sult. In  so  far  as  it  hindei.s  or  delays  credit- 
ors, it  is  a  lawful  hindrance  and  delay,  and 
cannot  be  held  fraudulent.  The  commission 
of  a  lawful  act  is  not  made  unlawful  by  the 
fact  that  it  proceeded  from  a  malicious  mo- 
tive." Citing  Jenkins  v.  Fowler,  24  Pa.  St. 
308,  28  Pa.  St.  176;  Glendon  Iron  Co.  v.  Uhler, 
75  Pa.  St.  467,  15  Am.  Rep.  599;  Smith  v. 
Johnson,  76  Pa.  St.  T91. 

3.  Intent  to  Defeat  Execution  or  Attachment  Not 
Fraudulent.  —  The  leading  case  on  this  point  is 
Pickstock  v.  Lyster,  3  M.  &  S.  371.  In  this 
case  a  debtor,  being  sued  by  one  of  his  credit- 
ors, pending  the  suit  and  before  execution 
assigned  all  his  effects  to  trustees  for  the  bene- 
fit of  all  his  creditors,  and  possession  was  im- 
mediately taken  by  the  trustees  under  the 
assignment.    It  was  held  that  the  assignment 


was  not  fraudulent  within  the  statute  of  13 
Eliz.,  c.  5,  although  made  with  intent  to  delay 
the  creditor  when  sued. 

There  are  many  other  cases  to  the  same 
effect. 

England.  —  Wolverhampton,  etc.,  Banking 
Co.  v.  Marston,  7  H.  &  N.  148;  Riches  v. 
Evans,  9  C.  &  P.  640,  38  E.  C.  L.  267;  John- 
son v.  Osenton,  L.  R.  4  Exch.  107. 

United  States.  —  See  Reed  v.  Mclntyre,  98 
U.  S.  507. 

Alabama.  —  Pope  v.  Brandon,  2  Stew.  (Ala.) 
401,  20  Am.  Dec.  49. 

Illinois.  —  Nimmo  v.  Kuykendall,  85  111.  476. 

Indiana.  —  Stewart  v.  English,  6  Ind.  176. 

Kentucky.  —  Moore  v.  Stege,  12  Ky.  L.  Rep. 
469;  Deposit  Bank  v.  Lee,  13  Ky.  L.  Rep.  495. 

Maine.  —  Pike  v.  Bacon,  21  Me.  280,  38  Am. 
Dec.  259. 

Maryland.  —  Horwitz  v.  Ellinger,  31  Md. 
492;  Mackintosh  v.  Corner,  33  Md.  598. 

Michigan.  —  Hollister  v.  Loud,  2  Mich.  310. 

Missouri.  —  Gales  v.  Labeaume,  19  Mo.  17. 

New  York.  —  Nicholson  v.  Leavitt,  4  Sandf. 
(N.  Y)  252,  reversed  on  another  point  in  6  N. 
Y.  510,  57  Am.  Dec.  499;  Welles  v.  March,  30 
N.  Y.  344. 

Ohio.  —  Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637. 

Pennsylvania.  —  Wilt  v.  Franklin,  I  Binn. 
(Pa.)  502,  2  Arr..  Dec.  474. 

Texas.  —  Baldwin  v.  Peet,  22  Tex.  708,  75 
Am.  Dec.  806. 

Deception  to  Delay  Attachment.  —  If  the 
assignor  makes  use  of  deception  to  induce  a 
creditor  to  delay  making  an  attachment  until 
an  assignment  can  be  made,  this  is  not  con- 
clusive evidence  of  fraud,  but  merely  evidence 
to  the  jury,  for  their  consideration  in  deter- 
mining that  question.  Pike  v.  Bacon,  21  Me. 
280,  38  Am.  Dec.  259. 

4.  Assignment  After  Judgment  Is  Valid.  — 
Riches  v.  Evans,  9  C.  &  P.  640,  38  E.  C.  L. 
267;  Lee  v.  Green,  35  Eng.  L.  &  Eq.  261;  Wol- 
verhampton, etc.,  Banking  Co.  v.  Marston,  7 
H.  &  N.  148;  Gates  v.  Labeaume,  19  Mo.  17. 
Compare  Pitt  v.  Viley,  4  Bibb  (Ky.)  446. 

Assignment  by  Executor. —  In  Wolverhamp- 
ton, etc.,  Banking  Co.  v.  Marston,  7  H.  &  N. 
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debts,  the  intent  is  not  fraudulent,  and  the  assignment  is  valid,  but  the  mere 
fact  that  the  debtor  was  insolvent  is  no  ground  for  upholding  the  assignment 
if  the  intent  was  in  fact  fraudulent.1 

(3)  Solvent  Debtors.  —  If  the  debtor  is  solvent,  and  believes  himself  to  be 
so,  and  the  assignment  is  made  in  his  own  interest,  to  protect  him  from  the 
sacrifice  attending  a  forced  sale,  rather  than  for  the  benefit  of  his  creditors,  it 
is  fraudulent,  and  such  an  intent  may  be  inferred,  and  generally  will  be  inferred, 
if  the  excess  of  assets  over  liabilities  is  unreasonably  large.2  The  fact,  how- 
ever, that  there  is  an  excess  of  assets  over  liabilities  does  not  show  fraud,  or 
render  the  assignment  invalid,  if  the  assignment  was  made  by  the  debtor  in 
good  faith,  and  in  the  belief  that  he  was  insolvent,3  or  if  the  excess  of  assets 
was  not  unreasonably  large,  and  the  assignment  was  in  fact  made  in  the 
interest  of  creditors.4 


148,  it  was  held  that  an  assignment  by  an 
executrix  of  all  the  property  of  the  testator  for 
the  benefit  of  his  creditors,  made  after  probate, 
and  after  the  recovery  of  a  judgment  against 
her  fora  debt  due  from  the  testator,  was  valid 
as  against  the  judgment  creditor. 

1.  Intent  to  Prevent  Sacrifice  of  Property  —  In- 
solvent Debtors.  —  Pickstock  v.  Lyster,  3  M.  & 
S.  371;  Nimmo  v.  Kuykendall,  85  111.  476; 
Vernon  v.  Morton,  8  Dana  (Ky.)  247;  Strauss 
v.  Rose,  59  Md.  525;  Hollister  v.  Loud,  2  Mich. 
310;  Angell  v.  Rosenbury,  12  Mich.  241;  Gere 
v.  Murray,  6  Minn.  305;  Gates  v.  Labeaume, 
19  Mo.  17;  Eyre  v.  B:ebe,  (Supm.  Ct.  Spec.  T.) 
28  How.  Pr.  (N.  Y.)  333;  Rokenbaugh  v.  Hub- 
bell,  5  L.  Rep.  N.  S.  95,  cited  in  Ogden  v. 
Peters,  15  Barb.  (N.  Y.)  563.  And  see  the 
other  cases  cited  supra,  this  subdivision,  What 
Intent  Is  Fraudulent. 

2.  Solvent  Debtors  — ■  Fraudulent  Intent  — 
United  States.— In  Randall,  Deady  (U.  S.) 
557,  3  Nat.  Bankr.  Reg.  18;  Malvin  v.  Wert, 
19  Fed.  Rep.  721. 

Illinois.  —  Gardner  v.  Commercial  Nat. 
Bank,  95  111.  298. 

Indiana.  —  Keen  v.  Preston,  24  Ind.  395. 

Kansas.  —  Higby  v.  Ayres,  14  Kan.  331; 
Holmberg  v.  Dein,  21  Kan.  73. 

Kentucky.  —  Ward  v.  Trotter,  3  T.  B.  Mon. 
(Ky.)  1;  Vernon  v.  Morton,  8  Dana  (Ky.)  263; 
Turley  v.  Alpin,  5  Ky.  L.  Rep.  770. 

Michigan.  —  Baldwin  v.  Buckland,  11  Mich. 
389;  Angell  v.  Rosenbury,  12  Mich.  241. 

Minnesota.  —  Burt  v.  McKinstry,  4  Minn. 
204,  77  Am.  Dec.  507;  Gere  v.  Murray,  6 
Minn.  305;  Guerin  v.  Hunt,  8  Minn.  477. 

Missouri.  —  Attleboro  First  Nat.  Bank  v. 
Hughes,  10  Mo.  App.  7. 

New  Hampshire.  —  Blodgett  v.  Webster,  24 
N.  H.  92;  Dalion  v.  Currier,  40  N.  H.  237, 

New  Jersey.  —  Knight  v.  Packer,  12  N.  J.  Eq. 
214,  72  Am.  Dec.  388. 

New  York.  —  Van  Nest  v.  Yoe,  I  Sandf.  Ch. 
(N.  Y.)  4;  Planck  v.  Schermerhorn,  3  Barb. 
Ch.  (N.  Y.)  644;  Kellogg  v.  Slawson,  15  Barb. 
(N.  Y.)  56,  11  N.  Y.  302;  Rokenbaugh  v.  Hub- 
bell,  5  L.  Rep.  N.  S.  95,  cited  in  Ogden  v. 
Peters,  15  Barb.  (N.  Y.)  563;  Ogden  v.  Peters 
21  N.  Y.  23,  78  Am.  Dec.  122,  affirming  15 
Barb.  (N.  Y.)  560. 

North  Carolina.  —  London  v.  Parsley,  7 
Jones  L.  (52  N.  Car.)  313. 

Rhode  Island.  —  Gardner  v.  Commercial  Nat. 
Bank,  13  R.  I.  155. 

Contra  by  Statute.  —  Hunter  v.  Ferguson,  3 
Colo.  App.  287. 


In  Knight  v.  Packer,  12  N.  J.  Eq.  214,  72 
Am.  Dec.  388,  a  bill  alleged  thai  a  debtor  had 
assigned  his  property  with  the  purpose  of  de- 
laying and  defrauding  his  creditors;  the  answer 
denied  that  there  was  any  fraud  in  fact,  ad- 
mitted the  assignment,  and  averred  that  if  the 
property  could  be  sold  at  a  fair  price  it  would 
be  sufficient  to  meet  the  demands  of  the  cred- 
itors. This  answer  was  held  to  be  an  ac- 
knowledgment that  the  deed  was  executed  to 
prevent  the  property  being  sacrificed,  and  to 
place  it  beyond  the  reach  of  the  ordinary  pro- 
cess of  law,  and  was  therefore  void  as  against 
creditors.  See  also  Attleboro  First  Nat.  Bank 
v.  Hughes,  10  Mo.  App.  7. 

Belief  of  Insolvent  Debtor  that  He  Is  Solvent.  — 
If  a  debtor,  in  the  belief  that  he  is  solvent, 
has  made  ar.  assignment  with  intent  to  pre- 
vent a  sacrifice  of  his  property,  and  not  in  the 
interest  of  his  creditors,  the  fact  that  it  turns 
out  that  he  is  insolvent  is  no  ground  for  up- 
holding the  assignment.  Van  Nest  v.  Yoe,  I 
Sandf.  Ch.  (N.  Y.)  4. 

3.  Belief  of  Debtor  that  He  Is  Insolvent.  — 
Savery  v.  Spaulding,  8  Iowa  239,  74  Am.  Dec. 
300;  Angell  v.  Rosenbury,  12  Mich.  241;  Burt 
v.  McKinstry,  4  Minn.  204,  77  Am.  Dec.  507; 
Guerin  v.  Hunt,  8  Minn.  477;  Van  Nest  v. 
Yoe,  1  Sandf.  Ch.  (N.  Y.)  4;  Livermore  v. 
Northrup,  44  N.  Y.  107;  Bates  v.  Ableman,  13 
Wis.  644. 

Where  an  assignment  recited  that  the 
assignor  was  indebted  in  sundry  considerable 
sums  of  money,  and  had  become  unable  to 
pay  and  discharge  the  same  with  punctuality, 
or  in  full,  and  that  he  was  desirous  of  making 
a  fair  and  equitable  distribution  of  his  prop- 
erty and  effects  among  his  creditors,  it  was 
held  that  the  recital  was  not  inconsistent  with 
insolvency,  but  that  on  the  contrary  it  clearly 
evinced  that  the  assignor  supposed  his  prop- 
erty to  be  insufficient  for  the  payment  of  his 
debts;  and  that  the  conveyance  was  therefore 
not  void  on  its  face.  Kellogg  v.  Slawson,  15 
Barb.  (N.  Y.)  56,  11  N.  Y.  302. 

4.  Intent  Not  Fraudulent.  —  In  Guerin  'v. 
Hunt,  8  Minn.  477,  it  was  said:  "  The  result 
of  ihe  cases  on  this  question  may  be  stated  to 
be  this:  that  where  the  excess  of  assets  is  so 
unreasonably  large  as  to  force  the  conclusion 
that  the  assignment  is  made  in  the  interest  of 
the  assignor,  and  to  protect  him  from  the  sac- 
rifice attending  a  forced  sale,  rather  than  for 
the  benefit  of  creditors,  there  the  assignment 
will  be  deemed  fraudulent.  But  it  must  be 
apparent  to  all  that  the  question  of  reasonable- 
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e.  Participation  by  Assignee  and  Creditors.  —  Some  courts  hold 
that  an  assignee  for  the  benefit  of  creditors,  and  the  preferred  creditors  in  an 
assignment  with  preferences,  are  in  the  position  of  bona  fide  purchasers  for 
value,  and  that  a  fraudulent  intent  on  the  part  of  the  assignor  alone,  without 
participation  therein  or  knowledge  thereof  on  the  part  of  the  assigree  or  pre- 
ferred creditors,  will  not  render  the  assignment  void.1  Other  courts  hold  that 
they  are  not  to  be  regarded  as  purchasers  for  value,  and  that,  however  inno- 
cent they  may  be,  the  assignment  is  void  if  there  was  a  fraudulent  intent  on 
the  part  of  the  assignee.8 

Notice  to  Assignee  or  Creditor.  —  If  the  assignee  or  a  preferred  creditor  has  notice 
of  a  fraudulent  intent  on  the  part  of  the  debtor,  or  of  facts  sufficient  to  put 
him  on  inquiry,3  there  is  sufficient  participation  in  those  jurisdictions  in  which 
participation  is  necessary.  He  is  chargeable  with  notice  if  the  fraudulent 
character  of  the  instrument  is  apparent  on  its  face,  by  reason  of  its  stipulation 
or  otherwise.4 

Notice  to  Assignee  Alone.  —  It  has  been  held  that  if  the  assignee  has  notice  of 
the  debtor's  fraudulent  intent,  or  participates  therein,  the  assignment  will  be 
void,  whether  creditors  participate  therein  or  not,5  but  this  is  doubtful.0 


ness  or  unreasonableness  of  the  excess  must 
depend  upon  a  variety  of  circumstances, 
amongst  which  the  convertibility  of  the  assets 
into  money  is  perhaps  the  most  important." 
See  also  Sangston  v.  Gaither,  3  Md.  40;  Mun- 
son  v.  Ellis,  58  Mich.  331;  Baldwin  v.  Buck- 
land,  11  Mich.  389;  Beck  v.  Burdett,  r.  Paige 
(N.  Y.)  305,  19  Am.  Dec.  436;  Ely  v.  Cook,  18 
Barb.  (N.  Y.)  612;  Ogden  v.  Peters,  21  N.  Y. 
23.  78  Am.  Dec.  122,  affirming  15  Barb.  (N.  Y.) 
560;  Livermore  v.  Northrup,  44  N.  Y.  107; 
Mitchell  v.  Gazzam,  12  Ohio  315;  Hefner  v. 
Metcalf.  1  Head  (Tenn.)  577. 

Values  Stated  in  Schedule.  —  A  schedule  of  the 
property  assigned,  with  the  values  set  down, 
contained  in  or  attached  to  an  assignment  for 
the  benefit  of  creditors,  is  not  conclusive  as  to 
the  value  of  the  properly.  Guerin  v.  Hunt,  8 
Minn.  477. 

Nominal  and  Real  Value.  —  Though  by  the 
assignment  the  nominal  value  of  the  property 
be  greater  than  the  amount  of  the  debts  of  the 
assenting  creditors,  yet,  in  an  action  between 
the  assignee  and  an  attaching  creditor,  the 
former  may  show  that  the  real  value  is  less 
than  the  amount  of  such  debts.  Todd  v. 
Bucknam,  11  Me.  41. 

1.  Participation  by  Assignee  or  Creditors  — 
View  that  They  Are  Purchasers  for  Value  — 
United  States.  — ■  See  Marbury  v.  Brooks,  7 
Wheat.  (U.  S.)  556,  11  Wheat.  (U.  S.)  78; 
Peters  v.  Main,  133  U.  S  670  (in  Virginia); 
Sanger  v.  Flow,  48  Fed.  Rep.  152,  4  U.  S.  App. 
32;  Baer  v.  Rooks,  50  Fed.  Rep.  898,  4  U.  S. 
App.  399.  Compare  Waples  Platter  Co.  v. 
Low,  54  Fed,  Rep.  93,  10  U.  S.  App.  704. 

Alabama. — Anderson  v.  Hooks,  9  Ala.  704; 
Tatum  v.  Hunter,  14  Ala.  557;  Abercrombie  v. 
Bradford,  16  Ala.  560;  Governor  v.  Campbell, 

17  Ala.  566;  Halsey  v.  Connell,  111  Ala.  221. 
Compare  Townsend  v.  Harwell,  18  Ala.  301; 
Frow  v.  Downman,  11  Ala.  880. 

Arkansas.  —  Hempstead  v.  Johnston,  18 
Ark.  123,  65  Am.  Dec.  458;  Cornish  v.  Dews, 

18  Ark.  172;  Mandel  v.  Peay,  20  Ark.  325. 
Illinois. — Wilsons.  Pearson, 20  III.  81 ;  Ewing 

v.  Runkle,  20IJI.  448;  Myers^.  Kinzie.26  111.  36. 

Kentucky.  —  Reinhard  v.  State  Bank,  6  B. 
Mon.  (Ky.)  252. 


Missouri.  —  Wise  v.  Wimer,  23  Mo.  237; 
State  v.  Keeler,  49  Mo.  548.  And  see  Gales  v. 
Labeaume,  19  Mo.  17;  Attleboro  First  Nat. 
Bank  v.  Hughes,  10  Mo.  App.  7. 

Ohio.  —  Bancroft  v.  Blizzard,  13  Ohio  30. 
Oregon.  —  Kruse  v.  Prindle,  8  Oregon  158. 
Tennessee.  —  Wilson    v.    Eifler,    7  Coldw. 
(Tenn.)  31. 

2.  Contrary  View  —  United  States.  —  See  Shu- 
feldt  v.  Jenkins,  22  Fed.  Rep.  359. 

Iowa.  —  Ruble  v.  McDonald,  18  Iowa  493; 
Lampson  v.  Arnold,  19  Iowa  479. 

Kansas.  —  Kayser   v.  Heavenrich,  5  Kan. 
324;  Hairgrove  v.  Millington,  8  Kan.  480. 
Maryland.  —  Foley  v.  Bitter,  34  Md.  646. 
Michigan.  —  Pierson   v.  Manning,  2  Mich. 
445;  Flanigan  v.  Lampman,  12  Mich.  58.  Bui 
see  Hollister  v.  Loud,  2  Mich.  309. 

Minnesota.  —  Gere  v.  Murray,  6  Minn.  305. 
Mississippi.  —  Craft  v.  Bloom,  59  Miss.  69, 
42  Am.  Rep.  351. 

New  York.  —  Rathbun  v.  Platner,  18  Barb. 
(N.  Y.)  272;  Wilson  v.  Forsyth,  24  Barb.  (N. 
Y.)  105;  Mohawk  Bank  v.  At  water,  2  Paige 
(N.  Y.)  54;  Griffin  v.  Marquardt,  17  N.  Y.  28, 
21  N.  Y.  i2i. 

North  Carolina.  —  Stone  v.  Marshall,  7  Jones 
L.  (52  N.  Car.)  300;  Savage  v.  Knight,  92  N. 
Car.  493,  53  Am.  Rep.  423. 

Pennsylvania.  —  Irwin  v.  Keen,  3  Whart. 
(Pa.)  347- 

Texas.  —  Baldwin  v.  Peet,  22  Tex.  708,  75 
Am.  Dec.  806;  Green  v.  Banks,  24  Tex.  508. 
Vermont.  —  Stickney  v.  Crane,  35  Vt.  89. 

3.  Notice  to  Assignee  and  Creditors.  —  Stewart 
v.  Spenser,  1  Curt.  (U.  S.)  157;  Caldwell  v. 
Williams,  1  Ind.  405;  Crow  v.  Beardsley,  68 
Mo.  435. 

Where  the  Counsel  of  an  Insolvent  Debtor  Draws 
an  Assignment  of  His  Client's  Property  to  Himself 
as  Trustee  for  the  benefit  of  creditors,  he  may 
be  presumed  to  have  had  knowledge  of  the 
dealings  of  the  insolvent  with  his  creditors. 
Peters  v.  Bain,  133  U.  S.  670. 

4.  Palmer  v.  Giles,  5  Jones  Eq.  (58  N.  Car.) 75. 

5.  Notice  to  Assignee  as  Affecting  Creditors.  — 
Crow  v.  Beardsley,  08  Mo.  435. 

6.  Cornish  v.  Dews,  18  Ark.  172;  Pinneo  v. 
Hart,  30  Mo.  561,  77  Am.  Dec.  625. 
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4.  Selection  and  Control  of  Assignee  —  a.  In  General.  —  It  is  well  settled 
that  a  debtor,  in  making  an  assignment  for  the  benefit  of  creditors,  has  a  right 
to  select  the  assignee  without  consultation  with  or  consent  of  creditors;1 
but  it  is  equally  well  settled  that  he  must  make  the  selection  with  reference  to 
the  interest  of  creditors,  rather  than  of  himself.  The  assignment  may  be 
made  to  a  creditor,  even  though  his  debt  be  preferred  by  the  deed;*  but  it 
need  not  be  made  to  a  creditor.3  Or  it  may  be  made  to  a  joint  debtor.4  It 
may  properly  be  made  to  a  debtor  of  the  assignor,  or  to  several  assignees  some 
of  whom  are  debtors,5  or  to  an  agent  or  clerk  of  the  assignor.6  A  corporation 
may  properly  select  one  of  its  officers  as  assignee,7  or  it  may  select  a  stock- 
holder.8   An  assignment  may  be  made  to  one  assignee  or  to  several.9 

b.  Incompetent  Assignee  —  (i)  Ln  General.  —  The  selection  of  an 
incompetent  assignee  by  a  debtor,  on  making  an  assignment  for  the  benefit  of 
creditors,  is  regarded  as  a  badge  of  fraud ;  10  but  it  does  not  per  se  render  the 
assignment  fraudulent. 11  If  there  was  no  fraudulent  intent,  the  court  will  not 
declare  the  assignment  void,  but  will  remove  the  assignee  selected,  and  substi- 
tute a  proper  person  to  execute  the  trust.13 

(2)  Insolvency.  —  The  selection  by  the  assignor  of  a  person  known  by  him 
to  be  insolvent  or  in  embarrassed  circumstances  is  very  strong  evidence  of  a 
fraudulent  intent,  though  not  conclusive.13 


1 .  Selection  of  Assignee  —  Right  of  Debtor  to 
Select  —  United  States. —  Walker  v.  Adair,  1 
Bond  (U.  S.)  158;  In  re  Walker,  18  Nat. 
Bankr.  Reg.  56,  29  Fed.  Cas.  No.  17,063. 

Arkansas.  — Ex  p.  Conway.  4  Ark.  302. 
Illinois.  — Clark  v.  Groom,  24.  111.  316. 
Iowa,  —  Wooster  v.  Stanfield,  11  Iowa  128. 
Kentucky.  —  Repplier  v.  Buck,  5  B.  Mon. 
(Ky.)  96. 

Michigan.  —  Angell  v.  Rosenbury,  12  Mich. 
241. 

Minnesota.  —  Guerin  v.  Hunt,  6  Minn.  375. 
New  York.  —  Webb  v.  Daggett,  2  Barb.  (N. 
Y.  9- 

Pennsylvania.  —  Wilt  v.  Franklin,  r  Binn. 
(Pa.)  516,  2  Am.  Dec.  474.  Compare  Burd  v. 
Smith,  4  Dall.  (Pa.)  76. 

2.  Creditors.  —  Ex  p.  Conway,  4  Ark.  302; 
Wooster  v.  Stanfield,  11  Iowa  128:  Harris  v. 
Sumner,  2  Pick.  (Mass.)  129;  Frink  v.  Buss, 
45  N.  H.  325;  Shultz  v.  Hoagland,  85  N.  Y. 
464;  Gordon  v.  Cannon,  18  Gratt.  (Va.)  387. 
Compare  Caldwell  v.  Williams,  1  Ind.  405. 

The  fact  that  the  property  assigned  is  much 
more  than  enough  to  satisfy  the  assignee's 
claim  does  not  render  the  assignment  invalid. 
Harris  v.  Sumner,  2  Pick.  (Mass.)  129. 

3.  U.  S.  Bank  v.  Huth,  4  B.  Mon.  (Ky.)  436; 
Repplier  v.  Buck,  5  B.  Mon.  (Ky.)  96;  Layson 
v.  Rowan,  7  Rob.  (La.)  1;  and  other  cases 
cited  in  the  second  note  preceding. 

4.  Joint  Debtor.  —  Wooster  v.  Stanfield,  11 
Iowa  128. 

5.  Debtors  of  Assignor.  —  Ex  p.  Conway,  4 
Ark.  302. 

6.  Clerk  of  Assignor.  —  In  re  Walker,  18  Nat. 
Bankr.  Reg.  56,  29  Fed.  Cas.  No.  17,063; 
Pearce  v.  Beach,  (Supm.  Ct.  Spec.  T.)  12  How. 
Pr.  (N.  Y.)  404. 

7.  Assignment  by  Corporation  to  Officer.  —  Pope 
v.  Brandon,  2  Stew.  (Ala.)  401,  20  Am.  Dec.  49. 

8.  Stockholder  of  Corporation.  —  Covert  v. 
Rogers,  38  Mich.  363,  31  Am.  Rep.  319. 

9.  One  or  Several  Assignees.  —  Douglass  v. 
Cissna,  17  Mo.  App.  44.  And  see  Muller  v. 
Norton,  132  U.  S.  501. 


10.  Effect  of  Selection  of  Incompetent  Assignee — 

Illinois.  —  Clark  v.  Groom,  24  111.  316. 

Kansas.  —  Holmberg  v.  Dean,  21  Kan.  73. 
Michigan.  —  Angell  v.  Rosenbury,  12  Mich. 
241;  Covert  v.  Rogers,  38  Mich.  363,  31  Am. 
Rep.  319;  Jennings  v.  Prentice,  39  Mich.  421. 

Minnesota. — Guerin  v.  Hunt,  6  Minn.  375, 
8  Minn.  477. 

New  Jersey.  —  Hays  v.  Doane,  11  N.  J.  Eq.  84. 
New  York.  —  Cram  v.  Mitchell,  1  Sandf. 
Ch.  (N.  Y.)  251;  Currie  v.  Hart,  2  Sandf.  Ch. 
(N.  Y.)  353;  Haggarty  v.  Piitman,  1  Paige  (N. 
Y.)  298,  19  Am.  Dec.  434;  Reed  v.  Emery,  8 
Paige  (N.  Y.)  417,  35  Am.  Dec.  720;  Connah 
v.  Sedgwick,  1  Barb.  (N.  Y.)  210;  Cox  z: 
Piatt,  32  Barb.  (N.  Y.)  128. 

In  Cram  v.  Mitchell,  1  Sandf.  Ch.  (N.  Y.) 
251,  where  a  general  assignment  was  executed 
to  three  assignees  who  were  relaiives  of  the 
assignor,  one  of  whom  resided  in  a  distant 
city,  the  second  was  blind,  and  the  third  was 
so  illiterate  as  to  be  unable  to  either  read  or 
write,  the  assignment  was  held  fraudulent 
and  void. 

11.  Only  a  Badge  of  Fraud.  —  Clark  v.  Groom, 
24  111.  316;  Guerin  v.  Hunt,  6  Minn.  375,  8 
Minn.  477:  Angell  v.  Rosenbury,  12  Mich. 
241;  Covert  v.  Rogers,  38  Mich.  363,  31  Am. 
Rep.  319;  Reed  v.  Emery,  8  Paige  (N.  Y.)  417, 
35  Am.  Dec.  720;  Pearce  v.  Beach,  (Supm.  Ct. 
Spec.  T.)  12  How.  Pr.  (N.  Y.)  404;  Connah  v. 
Sedgwick,  1  Barb  (N.  Y.)  210. 

12.  Guerin  v.  Hum,  6  Minn.  375,  8  Minn. 
477.  See  also  Ex  p.  Conway.  4  Ark.  302; 
Haggarty  v.  Pittman,  I  Paige  (N.  Y.)  298,  19. 
Am.  Dec.  434;  Connah  v.  Sedgwick,  1  Barb. 
(N.  Y.)  2io. 

13.  Selection  of  Insolvent  Person.  —  In  re 
Walker,  18  Nat.  Bankr.  Reg.  56,  29  Fed.  Cas. 
No.  17,063;  Clark  v.  Groom,  24  111.  316; 
Holmberg  v.  Dean,  21  Kan.  73;  Angell  v. 
Rosenbury,  12  Mich.  241;  Covert  v.  Rogers, 
38  Mich.  363,  31  Am.  Rep.  319;  Jennings  v. 
Prentice,  39  Mich.  421;  Haggarty  v.  Pittman,, 
1  Paige  (N.  Y.)  298,  19  Am.  Dec.  434. 

An  assignment  by  a  debtor  in  failing  cir- 
396  Volume  XIV. 


General  Assignments 


AND  CONVEYANCES. 


for  the  Benefit  of  Creditors. 


Effect  of  Bond.  —  The  fact  that  the  assignee  is  required  to  give  bond  does  not 
prevent  such  a  selection  from  being  evidence  of  fraud.1 

(3)  Illiteracy,  Intemperance,  Disease,  etc.  —  The  selection  of  an  assignee 
who  is  illiterate,  and  can  neither  read  nor  write,  does  not  necessarily  show 
that  he  was  selected  by  the  assignor  for  that  reason  and  for  the  fraudulent 
purpose  of  retaining  control  of  the  assigned  property,  but  the  selection  of  such 
an  assignee  is  strong  evidence  of  fraud.2  The  same  is  true  of  the  selection  of 
an  assignee  who  is  unfit  to  attend  to  business  because  of  intemperate  habits,3 
blindness,4  disease,5  etc. 

(4)  Relationship.  —  There  is  nothing  to  prevent  a  debtor  from  selecting  a 
relative  as  assignee,6  but  such  a  selection  may  be  considered  with  other  circum- 
stances in  determining  whether  there  was  a  fraudulent  intent.7 

,(5)  Nonresidence.  — The  same  is  true  of  the  selection  of  a  nonresident.8 
(6)  Time  of  Objection.  —  Though  a  court  of  equity  may  presume  fraud, 
and  declare  an  assignment  fraudulent,  from  the  character  of  the  assignee 
appointed  by  the  debtor;  yet  where  the  trust  has  been  so  far  executed  that 
the  assignees  have  settled  their  accounts  in  the  orphans'  court,  it  is  too  late 
to  ask  the  court  to  interfere  with  the  assignment  on  this  ground.9 

c.  Reservation  of  Power  to  Fill  Vacancy.  —  The  debtor  may  not 
only  select  his  own  assignee,  subject  to  the  limitations  above  stated,  but  he 
may  also  reserve  the  power  to  fill  any  vacancy  that  may  occur,  by  death  or 
otherwise.10 


cumstances  to  an  assignee  who  is  known  to  be 
insol  vent  is  prima  facie  evidence  of  an  intent 
to  defraud  the  creditors  of  the  assignor,  not- 
withstanding the  general  denial  of  fraud  in 
the  answer.  But  circumstances  may  exist  to 
rebal  the  presumption  of  fraud;  as  where  the 
several  creditors  who  are  interested  in  the 
assigned  property  were  consulted,  and  con- 
sented to  the  assignment  to  such  insolvent 
assignee.  Reed  v.  Emery,  8  Paige  (N.  Y.)4i7, 
35  Am.  Dec.  720. 

The  fact  that  the  assignee  is  insolvent  must 
be  known  to  the  debtor  to  make  his  insolvency 
a  badge  of  fraud.  Browning  v.  Hart,  6  Barb. 
(N.  Y.)  95.  And  see  Reed  v.  Emery,  8  Paige 
(N.  Y.)  417,  35  Am.  Dec.  720. 

1.  Effect  of  Bond.  —  Holmberg  v.  Dean,  21 
Kan.  73. 

2.  Illiteracy.  —  Guerin  v.  Hunt,  6  Minn.  375, 
8  Minn.  477;  Cram  v.  Mitchell,  I  Sandf.  Ch. 
(N.  Y.)  251. 

Proof  of  solvency  in  the  assignee  cannot  be 
admitted  to  remove  the  presumption  of  im- 
proper motives,  which  may  arise  from  the 
appointment  of  an  illiterate  assignee.  Guerin 
v.  Hunt,  6  Minn.  375,  8  Minn.  477. 

3.  Intemperate  Habits.  —  In  Clark  v.  Groom, 
24  111.  316,  the  principal  evidence  of  fraud  re- 
lied upon  was  the  habits  of  the  assignee  and 
his  pecuniary  irresponsibility.  The  proof 
showed  that  he  was  in  the  habit  of  frequent- 
ing saloons,  where  he  sometimes  drank  to 
excess,  and  sometimes  gambled  for  small 
amounts;  but  the  evidence  also  showed  that 
he  was  a  very  industrious  mechanic  and  of 
unquestioned  integrity.  His  pecuniary  re- 
sponsibility was  nothing.  It  was  held  that 
though  the  selection  of  such  a  person  as  as- 
signee was  injudicious,  il  was  not  conclusive 
evidence  of  fraud  in  the  assignment. 

4.  Blindness.  —  Cram  v.  Mitchell,  1  Sandf. 
Ch.  f\.  Y.)  251. 

5.  Disease.  —  A  general  assignmeni  executed 
by  an  insolvent  debtor,  to  his  brother,  who  at 


the  time  was  unfit  to  attend  to  business  by 
reason  of  a  lingering  disease,  which  the  as- 
signor believed  was  incurable,  and  from  which 
the  brother  never  recovered,  was  held  for  that 
cause  to  be  fraudulent  and  void  as  against 
creditors.  Currie  v.  Hart,  2  Sandt.  Ch.  (N.  Y.) 
353- 

6.  Relatives  of  Assignor.  —  Means  v.  Mont- 
gomery, 23  Fed.  Rep.  421;  Baldwin  v.  Buck- 
land,  11  Mich.  389;  Shultz  v.  Hoagland,  85  N. 
Y.  464.  And  see  Winchester  v.  Crandall, 
Clarke  (N.  Y.)  371. 

7.  Baldwin  v.  Buckland,  11  Mich.  389; 
Cram  v.  Mitchell,  1  Sandf.  Ch.  (N.  Y.)  251; 
Van  Nest  v.  Yoe,  1  Sandf.  Ch.  (N.  Y.)  4. 

8.  Nonresidents.  —  Baldwin  v.  Buckland,  11 
Mich.  389;  Cram  v.  Mitchell,  1  Sandf.  Ch.  (N. 
Y.)  251;  Cox  v.  Piatt,  32  Barb.  (N.  Y.)  126. 
And  see  Van  Nest  v.  Yoe,  1  Sandf.  Ch.  (N. 
Y.)  4. 

9.  Objection  After  Execution  of  Trust.  —  Hays 
v.  Doane,  11  N.  J.  Eq.  84. 

10.  Reservation  of  Power  to  Fill  Vacancy.  — 

Vansands  v.  Miller,  24  Conn.  180;  Robins  v. 
Embry,  Smed.  &  M.  Ch.  (Miss.)  207;  Smith  v. 
Bowdre,  6g  Miss.  692. 

In  Planck  v.  Schermerhorn,  3  Barb.  Ch.  (N. 
Y.)  644,  it  was  held  by  Chancellor  Walworth 
that  an  assignment  cannot  properly  reserve  to 
the  assignor  the  right  to  name  the  successor 
of  the  assignee,  in  case  the  latter  may  wish  to 
resign  the  trust. 

A  provision  in  a  deed  of  assignment  by 
a  corporation,  that  the  directors  shall  have 
power  to  appoint  new  trustees  to  fill  any  va- 
cancy that  may  occur  by  death  or  otherwise, 
is  not  a  reservation  that  will  vitiate  the  assign- 
ment. Robins  v.  Embry,  Smed.  &  M.  Ch. 
(Miss.)  2c>7; 

An  assignment  is  not  rendered  void  by  a 
provision  that  if  the  trustee  therein  named 
shall  decline  to  accept  and  execute  the  trust 
the  assignor  shall  have  the  power  of  appoint- 
ing another  trustee  in  his  stead,  and  that  he 
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d.  Reservation  of  Power  to  Remove.  —  But  he  cannot  reserve  the 
power  to  remove  the  assignee.1 

5.  Description  and  Schedules  of  Property  —  a.  In  General.  —  An  assignment 
for  the  benefit  of  creditors  is  void,  independently  of  any  question  of  fraud,  if 
it  does  not  so  describe  the  property,  by  schedule  or  otherwise,  that  it  may  be 
identified  or  ascertained.3 

b.  Specification  in  Detail.  —  It  is  not  necessary,  however,  unless 
expressly  required  by  statute,  that  the  property  shall  be  specified  in  detail, 
either  in  order  that  the  property  shall  pass  or  in  order  that  the  assignment 
shall  not  be  fraudulent.  All  that  is  necessary  is  that  the  property  shall  be 
described  with  sufficient  certainty  to  identify  it,  and  enable  the  courts  to 
determine  what  was  intended  to  pass,  parol  evidence  being  admissible  to  make 
a  definite  application  of  the  terms  used  in  the  assignment.3  Failure  to  specify 
the  property,  however,  is  a  circumstance  to  be  weighed  by  the  jury  in 
determining  the  question  of  fraudulent  intent.4 


shall  have  the  power  to  appoint  a  trustee  in 
place  of  any  other  trustee  thereafter  appointed 
by  him,  and  who  may  decline  the  trust. 
Vansands  v.  Miller,  24  Conn.  180. 

1.  Reservation  of  Power  of  Removal.  —  Robins 
v.  Embry,  Smed.  &  M.  Ch.  (Miss.)  207.  See 
also  Planck  v.  Schermerhorn,  3  Barb.  Ch.  (N. 
Y.)  644. 

An  Assignment  to  a  Person  Named  "  and  Suc- 
cessors "  does  not  give  the  assignor  any  power 
to  remove  the  assignee  and  appoint  his  suc- 
cessor, and  does  not  invalidate  the  assign- 
ment.   Langdon  v.  Thompson,  25  Minn.  509. 

2.  Description  of  Property  Assigned.  —  Drake- 
ley  v.  Deforest,  3  Conn.  272;  De  Wolf  v.  A.  & 
W.  Sprague  Mfg.  Co.,  49  Conn.  282;  Ryerson 
v.  Eldred,  18  Mich.  12;  Crow  v.  Ruby,  5  Mo. 
484;  Baldwin  v.  Peet,  22  Tex.  708.  See  also 
Ryerson  v.  Eldred,  18  Mich.  12;  Bellamy  v. 
Sheriff,  6  Fla.  62. 

Illustrations.  —  An  assignment  conveying 
"  one  bundle  of  orders,  one  bundle  of  fee  bills, 
two  bundles  of  noles,  two  bundles  ofaccounls, 
and  one  bundle  of  receipts,"  is  void  for  uncer- 
tainty.   Crow  v.  Ruby,  5  Mo.  484. 

The  same  is  true  of  an  assignment  describ- 
ing the  property  conveyed  as  "  one  lot  of  boots 
and  shoes,  consisting  of  a  miscellaneous  lot 
usually  kept  in  a  shoe  store,  and  of  the  value 
of  about  $7,000,"  but  not  giving  the  location 
of  the  goods,  Burchinell  v.  Mosconi,  4  Colo. 
App.  401;  and  of  an  assignment  of  notes  and 
accounts  of  every  description  whal  ever,"  with- 
out showing  where  they  can  be  found,  or  re- 
ferring to  any  books  or  lists  of  them,  or  giving 
the  names  of  the  persons  owning  them,  or  other 
means  of  identification.  Powers  v.  Goins, 
(Tenn.  Ch.  1895)  35  S.  W.  Rep.  902. 

In  Overton  v.  Holinshade,  5  Heisk.  (Tenn.) 
683,  it  was  held  that  it  is  a  badge  of  fraud  to 
give  so  general  a  description  of  the  property 
sought  to  be  conveyed  by  mortgage  or  deed  of 
trust,  that  it  is  difficult  if  not  impossible  to 
distinguish  it  from  other  property;  that  there 
must  be  such  a  description,  either  general  or 
special,  as  would  enable  any  one  to  take  the 
deed,  and  from  its  face  to  designate  the  prop- 
erty described. 

3.  Specification  in  Detail  Not  Necessary —  United 
States.  —  Halsey  v.  Fairbanks,  4  Mason  (U.  S.) 
206;  Pearpoint  v.  Graham,  4  Wash.  (U.  S.)  232; 
Brashear  v.  West,  7  Pet.  (U.  S.)  608. 

Alabama.  —  Robinson  v.  Rapelye,  2  Stew. 


(Ala.)  86;  McCain  v.  Wood,  4  Ala.  258;  Brown 
v.  Lyon,  17  Ala.  659;  England  v.  Reynolds,  38 
Ala.  370;  Clark  v.  Few,  62  Ala.  243. 

Colorado.  —  Reynolds  v.  Ray,  12  Colo.  108. 
Connecticut.  —  Clarke  v.  Mix,  15  Conn.  152; 
Strong  v.  Carrier,  17  Conn.  319. 

Kansas.  —  Walker  v.  Newlin,  22  Kan.  106. 
Massachusetts.  —  Pingree  v.   Comstock,  18 
Pick.  (Mass.)  46;  Woodward  v.  Marshall.  22 
Pick.  (Mass.)  46J;  Hatch  v.  Smith,  5  Mass.  42. 

Michigan.  —  Nye  v.  Van  Husan,  6  Mich.  329, 
74  Am.  Dec.  690. 

Mississippi.  —  Robins  v.  Embry,  Smed.  & 
M.  Ch.  (Miss.)  207. 

Missouri.  —  Slate  v.  Keeler,  49  Mo.  548; 
State  v.  Cooper,  79  Mo.  464;  Attleboro  f  irst 
Nat.  Bank  v.  Hughes,  10  Mo.  App.  7. 

Montana.  —  McCulloh  v.  Price,  14  Mont.  320, 
43  Am.  St.  Rep.  637. 

Nebraska.  —  Liningerf.  Raymond,  9  Neb. 40. 
New  Hampshire.  —  Haven  v.  Richardson,  5 
N.  H.  113;  Rundlett  v.  Dole,  10  N.  H.  458. 

New  York.  —  Van  Dine  v.  Willett,  38  Barb. 
(N.  Y.)  319,  24  How.  Pr.  (N.  Y.)  206.  And  see 
Chautauque  County  Bank  v.  White,  6  N.  Y. 
236,  57  Am.  Dec.  442;  Moore  v.  Battin,  (Supm. 
Ct.  Gen.  T.)  14  N.  Y.  St.  Rep.  191. 

Texas.  —  Nave  v.  Britton,  61  Tex.  572. 
Virginia.  —  Kevan  v.  Branch,  I  Gratt.  (Va.) 
274. 

Illustrations.  —  Thus  it  has  been  held  that  a 
deed  of  assignment  which  conveys,  in  gene- 
ral terms,  all  the  property  of  the  assignor, 
wherever  situate,  is  not  void  for  uncertainty. 
Atlleboro  First  Nat.  Bank  v.  Hughes,  10  Mo. 
App.  7. 

The  same  has  been  held  of  an  assignment  of 
all  debts  from  persons  in  the  state  for  medical 
services.    McCain  v.  Wood,  4  Ala.  258. 

Imperfect  Description  of  some  of  the  chattels 
conveyed  does  not  invalidate  an  assignment. 
Tarver  v.  Roffe,  7  Ala.  873. 

Uncertain  Exception,  —  An  attempt  to  except 
from  an  assignment  an  uncertain,  undefined 
part  of  the  debtor's  property  does  not  render 
invalid  an  assignment  of  all  the  debtor's  prop- 
erty, but  the  exception  only  is  void.  Frank 
v.  Myers,  97  Ala.  437,  overruling  Block  v. 
Maas,  65  Ala.  211,  and  Myers  v.  Conway,  90 
Ala.  109.  And  see  McCulloh  v.  Price,  14 
Mont.  320,  43  Am.  St.  Rep.  637. 

4.  Badge  of  Fraud. —  Brown  v.  Lyon,  17  Ala. 
659;  Overton  v.  Holinshade,  5  Heisk.  (Tenn.) 
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Mistakes  in  the  description  of  property  in  an  assignment  will  not  necessarily 
invalidate  it,  if  the  property  can  be  identified  by  the  aid  of  parol  evidence.1 

c.  Omission  of  Schedule.  — The  fact  that  no  schedule  of  the  property 
is  annexed  does  not  per  se  render  the  assignment  fraudulent  or  void.8  And 
it  has  been  held  that  this  is  so  even  when  the  assignment  expressly  refers  to  a 
schedule,  and  the  schedule  is  omitted,  if  it  appears  from  the  assignment  that 
the  intention  was  to  immediately  transfer  the  property,  without  regard  to  the 
schedule.3  If  it  was  intended  that  the  schedule  should  be  a  part  of  the  assign- 
ment, its  omission  is  fatal.4    In  some  states  a  schedule  is  expressly  required 


683.  And  see  infra,  this  subdivision,  Omission 
of  Schedule. 

1.  Mistakes  in  Description.  —  Shultz  v.  Hoag- 
land,  85  N.  Y.  464;  Hayden  Saddlery  Hard- 
ware Co.  v.  Ramsay,  14  Tex.  Civ.  App.  185. 
And  see  infra,  this  subdivision,  Defective 
Schedule. 

2.  Omission  of  Schedule  Does  Not  Render  Assign- 
ment Fraudulent  —  United  Stales.  —  Brashear  v. 
West,  7  Pet.  (U.  S.)  608;  Halsey  v.  Fairbanks, 
4  Mason  (U.  S.)  206;  Pearpoint  v.  Graham,  4 
Wash.  (U.  S.)  232;  Wright  v.  Thomas,  r  Fed. 
Rep.  716;  Means  v.  Montgomery,  23  Fed. 
Rep.  421. 

Alabama.  —  Robinson  v.  Rapelye,  2  Stew. 
(Ala.)  86;  Shackelford  v.  Planter's,  etc.,  Bank, 
22  Ala.  238;  Flournoy-i'.  Lyon,  62  Ala.  213. 

California.  —  Forbes  v.  Scannell,  13  Cal. 
242. 

Colorado.  —  Smith  v.  Stokes,  8  Colo.  286. 
Florida.  —  Brown  v.  Chamberlain,  9  Fla. 
464. 

Iowa.  —  Peirikin  v.  Davis,  I  Morr.  (Iowa) 
296;  Meeker  v.  Sanders,  6  Iowa  60;  Price  v. 
Parker,  11  Iowa  144. 

Kentucky.  —  U.  S.  Bank  v.  Hulh,  4  B.  Mon. 
(Ky.)  423;  Ely  v.  Hair,  16  B.  Mon.  (Ky.)  230. 

Louisiana.  —  U.  S.  v.  U.  S.  Bank,  8  Rob. 
(La.)  262,  construing  Pennsylvania  statute. 

Massachusetts.  —  Stevens  v.  Bell,  6  Mass. 
339;  Woodward  v.  Marshall,  22  Pick.  (Mass.) 
468. 

Michigan.  —  Hollister  v.  Loud,  2  Mich.  309; 
Nye  v.  Van  Husan,  6  Mich.  329.  74  Am.  Dec. 
690;  Coots  v.  Chamberlain,  39  Mich.  565. 

As  to  the  Sufficiency  of  Schedule,  see  the  follow- 
ing cases: 

United  States.  —  Sanger  v.  Flow,  4  U.  S. 
App.  32,  48  Fed.  Rep.  152;  In  re  Bear,  2  Fed. 
Cas.  No.  1,177. 

Colorado.  —  Palmer  v.  McCarthj ,  2  Colo. 
App.  422. 

Georgia.  —  Clafiin  v.  Vonderau,  97  Ga.  224; 
Anthony  v.  Price,  92  Ga.  170. 

Massachusetts.  —  Widgery  v.  Haskell,  5 
Mass.  144,  4  Am.  Dec.  41. 

Minnesota.  —  Swart  v.  Thomas,  26  Minn. 
141. 

Mississippi.  —  Robins  v.  Embry,  Smed.  & 
M.  Ch.  (Miss.)  207. 

Missouri.  —  Deaver  v.  Savage,  3  Mo.  252,  25 
Am.  Dec.  437;  Hardcastle  v.  Fisher,  24  Mo. 
70;  Stale  v.  Keeler,  49  Mo.  548;  State  v.  Adler, 
97  Mo.  413. 

Nevada.  —  Sadler  v.  Immel,  15  Nev.  265. 

New  Hampshire.  —  Haven  v.  Richardson,  5 
N.  H.  113;  Rundlett  v.  Dole,  10  N.  H.  458. 

New  York.  —  Cunningham  v.  Freeborn,  11 
Wend.  (N.  Y.)  241,  1  Edw.  (N.  Y.)  256;  Evans 
v.  Chapin,  (Supm.  Cl.  Spec.  T.)  20  How.  Pr. 


(N.  Y.)  289,  12  Abb.  Pr.  (N.  Y.)  161;  Fairchild 
v.  Gwynne,  (Supm.  Ct.  Spec.  T.)  14  Abb.  Pr. 
(N.  Y.)  121;  Smith  v.  Newell,  32  Hun  (N.  Y.) 
501;  Kellogg  v.  Slawson,  15  Barb.  (N.  Y.)  56, 
affirming  11  N.  Y.  302;  Mathews  v.  Poultney, 
33  Barb.  (N.  Y.)  127;  Spring  v.  Strauss,  3 
Bosw.  (N.  Y.)  607. 

Pennsylvania.  —  Wilt  v.  Franklin,  I  Binn. 
(Pa.)  502,  2  Am.  Dec.  474;  Hower  v  Geesa- 
man,  17  S.  &  R.  (Pa.)  251;  Dana  v.  U.  S.  Bank, 
5  W.  &  S.  (Pa.)  223. 

Tennessee.  —  Rosenbaum  v.  Moller,  85  Tenn. 
653;  Scheibler  v.  Mundinger,  86  Tenn.  674; 
Cookville  Bank  v.  Brier,  95  Tenn.  331. 

Texas.  —  Linn  v.  Wright,  18  Tex.  317,  70 
Am.  Dec.  282;  Langham  v.  Lanier,  7  Tex. 
Civ.  App.  4. 

Vermont.  —  Dana  v.  Lull,  17  Vt.  390. 

Virginia.  —  Kevan  v.  Branch,  1  Gratt.  (Va.) 
274;  Gordon  v.  Cannon,  18  Gratt.  (Va.)  387; 
Williams  v.  Lord,  75  Va.  390. 

Wisconsin.  —  Bates  v.  Ableman,  13  Wis. 
644;  Bates  v.  Simmons,  62  Wis.  69. 

And  see  the  other  cases  cited  in  the  notes 
following. 

3.  Omission  of  Schedule  Referred  to  in  Assign- 
ment—  Colorado.  —  Raynolds  v.  Ray,  12  Colo. 
108;  Smith  v.  Stokes,  8  Colo.  286. 

Connecticut.  —  Clarke  v.  Mix,  15  Conn.  152. 
Kentucky.  —  Ely  v.  Hair,  16  B.  Mon.  (Ky.) 
230. 

Massachusetts.  —  Emerson  v.  Knower.  8 
Pick.  (Mass.)  63;  Woodward  v.  Marshall,  22 
Pick.  (Mass.)  468.  And  see  Clap  v.  Smith, 
16  Pick.  (Mass.)  247. 

Michigan.  —  Nye  v.  Van  Husan,  6  Mich.  329, 
74  Am.  Dec.  690. 

Missouri.  —  Duvall  v.  Raisin,  7  Mo.  449. 

New  York.  —  Spring  v.,  Strauss,  3  Bosw. 
(N.  Y.)  607;  Birchell  v.  Strauss,  28  Barb.  (N. 
Y.)  293;  Keyes  v.  Brush,  2  Paige  (N.  Y.)  311; 
Piatt  v.  Lott,  17  N.  Y.  478;  Turner  v.  Jaycox, 
40  N.  Y.  470,  affirming  40  Barb.  (N.  Y.)  164. 

Texas.  —  Linn  v.  Wright,  18  Tex.  317,  70 
Am.  Dec.  282. 

Wisconsin.  —  Bates  v.  Ableman,  13  Wis.  644. 
And  see  Bates  v.  Simmons,  62  Wis.  69;  Crib- 
ben  v.  Ellis,  69  Wis.  337. 

4.  When  Schedule  Is  Necessary.  —  Dodd  v. 
Martin,  15  Fed.  Rep.  338;  Barkman  v.  Sim- 
mons, 23  Ark.  I;  Drakeley  v.  Deforest,  3 
Conn.  272;  Moir  v.  Brown,  14  Barb.  (N.  Y.) 
39.    And  see  Ryerson  v.  Eldred,  18  Mich.  12. 

When  it  is  intended  that  the  assignment 
shall  not  be  operative  until  a  schedule  is  an- 
nexed, and  the  schedule  is  omitted,  parol  evi- 
dence is  not  admissible  to  show  what  property 
it  was  intended  to  convey,  so  as  to  uphold  the 
assignment.    Barkman  v.  Simmons,  23  Ark.  I. 

Where  a  debtor  assigned  "  all  and  all  man- 
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by  statute,  and  in  some  of  these  states,  though  not  in  all,  omission  of  a 
schedule  renders  the  assignment  void.1 

A  Badge  of  Fraud.  —  Omission  of  a  schedule  is  a  badge  of  fraud  to  be  con- 
sidered by  the  jury,  in  connection  with  other  evidence,  in  determining  whether 
there  was  a  fraudulent  intent.8 

d.  Defective  Schedule.  —  An  assignment  for  the  benefit  of  creditors  is 
not  rendered  fraudulent,  unless  declared  so  by  statute,  by  the  fact  that  the 
schedule  attached  is  imperfect,  as  it  may  be  afterwards  completed.3  Whether 
the  omission  of  property  from  a  schedule  required  by  statute  renders  an  assign- 
ment fraudulent  and  void  depends  upon  the  terms  of  the  statute,  and  upon 
whether  the  omission  was  with  fraudulent  intent  or  not.4 

e.  Value  of  Property.  —  An  assignment  or  the  annexed  schedule  need 


ner  of  goods,  chattels,  debts,  moneys,  and 
other  things  of  him,  the  said  D.,  whatsoever,  as 
well  real  as  personal,  of  what  kind,  or  nature, 
or  quality  soever,  in  the  schedule  hereunto 
annexed,  and  particularly  mentioned  and  ex- 
pressed," it  was  held  that  the  latter  words 
were  restrictive,  and  that  nothing  would  pass 
by  the  assignment,  unless  it  was  specified  in 
the  schedule.    Rundlett  v.  Dole,  10  N.  H.  458. 

1,  Statutory  Requirement  of  Schedule.  —  See 
the  following  cases- 

United  States.  —  Matter  of  Croughwell,  9 
Ben.  (U.  S.)  360  {New  York  statute);  Wright 
v.  Thomas,  1  Fed.  Rep.  716  {Indiana  statute); 
Means  v.  Montgomery,  23  Fed.  Rep.  421 
{North  Carolina  statute);  Fechheimer  v.  Baum, 
43  Fed.  Rep.  719  {Georgia  statute). 

California. —  Beardsley  v.  Frame,  85  Cal. 
134- 

Colorado.  —  Falk  v.  Liebes,  6  Colo.  App. 
473- 

Georgia.  —  Coggins  v.  Stephens,  73  Ga.  414; 
Johnson  v.  Adams,  92  Ga.  551;  Drucker  v. 
Wellhouse,  82  Ga.  129;  Turnipseed  v.  Schaefer, 
76  Ga.  109,  2  Am.  St.  Rep.  17;  McMillan  v. 
Knapp,  76  Ga.  171,  2  Am.  St.  Rep.  29;  Wood 
v.  Haynes,  92  Ga.  180. 

New  York.  —  Juliand  v.  Rathbone,  39  N.  Y. 
369,  reversing  39  Barb.  (N.  Y.)  97;  Produce 
Bank  v.  Morton,  67  N.  Y.  199;  Evans  v. 
Chapin,  (Supm.  Ct.  Spec.  T.)  20  How.  Pr.  (N. 
Y.)  289;  Fairchild  v.  Gwynne,  (Supm.  Ct.  Spec. 
T.)  14  Abb.  Pr.  (N.  Y.)  121;  Matthews  v. 
Poultney,  33  Barb.  (N.  Y.)  127;  Barbour  v. 
Everson,  (Supm.  Ct.)  16  Abb.  Pr.  (N.  Y.)  366; 
Van  Vleet  v.  Slauson,  45  Barb.  (N.  Y.)  317; 
Ludington's  Petition,  (C.  PI.)  5  Abb.  N.  Cas. 
(N.  Y.)  307;  Matter  of  Leahy,  8  Daly  (N.  Y.) 
124;  Matter  of  Farnutn,  14  Hun  (N.  Y.)  159; 
Pratt  v.  Stevens,  26  Hun  (N.  Y.)  229;  Smith 
v.  Newell,  32  Hun  (N.  Y.)  501. 

South  Dakota.  —  Landauer  v.  Conklin,  3  S. 
Dak.  462. 

Tennessee.  —  Powers  v.  Goins,  (Tenn.  Ch. 
1895)  35  S.  W.  Rep.  902. 

2.  Omission  of  Schedule  a  Badge  of  Fraud  — 

United  States.  —  Pearpoint  v.  Graham,  4 
Wash.  (U.  S.)  232;  Halsey  v.  Fairbanks,  4 
Mason  (U.  S.)  206,  Gilkerson  v.  Hamilton, 
1  Am.  L.  Mag.  35,  10  Fed.  Cas.  No.  5,424^. 

Alabama.  —  Cummings  v.  McCullough,  5 
Ala.  324;  Brown  v.  Lyon,  17  Ala.  659. 

California.  —  Forbes  v.  Scannell,  13  Cal. 
242. 

Massachusetts.  —  Stevens  v.  Bell,  6  Mass. 
339- 


New  Hampshire.  —  Haven  v.  Richardson,  5 
N.  H.  113. 

New  York.  —  Cunningham  v.  Freeborn,  11 
Wend.  (N.  Y.)  240;  Kellogg  v.  Slawson,  15 
Barb.  (N.  Y.)  56,  affirmed  in  11  N.  Y.  302; 
Pine  v.  Rikert,  21  Barb.  (N.  Y.)  469;  Van  Nest 
v.  Yoe,  1  Sandf.  Ch.  (N.  Y.)  4. 

Pennsylvania.  —  Burd  v.  Smith,  4  Dall.  (Pa.) 
76;  Wilt  v.  Franklin,  1  Binn.  (Pa.)  502,  2  Am. 
Dec.  474;  Hower  v.  Geesaman,  17  S.  &  R.  (Pa.) 
251. 

Tennessee.  —  Overton  v.  Holinshade,  5 
Heisk.  (Tenn.)  683. 

Texas.  —  Linn  v.  Wright,  18  Tex.  317,  70 
Am.  Dec.  282. 

3.  Defective  Schedules. —  Halsey  v.  Fairbanks, 
4  Mason  (U.  S.)  206;  Ex  p.  Conway,  4  Ark. 
302;  Read  v.  Worthington,  9  Bosw.  (N.  Y.) 
617;  U.  S.  Bank  v.  Huth,4  B.  Mon.  (Ky.)  423; 
Ely  v.  Hair,  16  B.  Mon.  (Ky.)  230.  See  also 
Tennessee  Bank  v.  Horn,  17  How.  (U.  S.)  157; 
Comer  v.  Tabler,  44  Fed.  Rep.  467. 

The  Reservation  to  the  Assignors  of  a  Power  to 
Perfect  the  Schedules  of  property  attached  to  an 
assignment  will  in  no  respect  impair  or  restrict 
the  assignment  itself.  Nye  v.  Van  Husan,  6 
Mich.  329,  74  Am.  Dec.  690. 

Including  Notes  Received  on  a  Fraudulent  Sale 
of  Property  in  the  schedule  or  inventory,  in- 
stead of  the  property,  does  not  render  the 
assignment  invalid,  where  the  assignment 
itself  describes  the  property.  Adler  v.  Cloud, 
42  S.  Car.  272. 

4.  Omission  of  Property  from  Schedule  —  Cali- 
fornia.—  Beardsley  v.  Frame,  85  Cal.  134. 

Colorado.  —  Falk  v.  Liebes,  6  Colo.  App.  473. 
See  Palmer  v.  McCarthy,  2  Colo.  App.  422. 

Connecticut.  —  Dibble  v.  Morris,  26  Conn. 
416. 

Georgia.  —  Turnipseed  v.  Schaefer,  76  Ga. 
109,  2  Am.  St.  Rep.  17;  Albany,  etc.,  Iron,  etc., 
Co.  v.  Southern  Agricultural  Works,  76  Ga. 
135,  2  Am.  St.  Rep.  26;  McMillan  z:  Knapp, 
76  Ga.  171,  2  Am.  St.  Rep.  29;  Wood  v. 
Haynes.  92  Ga.  180. 

New  York.  —  Mattison  v.  Demarest,  4  Robt. 
(N.  Y.)  161;  Ellis  v.  Myers,  54  Hun  (N.  Y.) 
638,  8  N.  Y.  Supp.  139;  De  Camp  v.  Marshall, 
(Supm.  Ct.  Spec.  T.)  2  Abb.  Pr.  N.  S.  (N.  Y.) 
373:  Shultz  v.  Hoagland,  85  N.  Y.  464. 

Oregon.  —  Sabin  v.  Lebenbaum,  26  Oregon 
420. 

Wisconsin.  —  Farwell  v.  Gundry,  52  Wis. 
268:  Smith  v.  Bowen,  61  Wis.  25S;  Batten  v. 
Smith,  62  Wis.  92;  Van  Ingen  v.  Feldt,  S6 
Wis.  345. 
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not  show  the  value  of  the  property  unless  this  is  required  by  statute.1  In 
some  states'  there  is  such  a  requirement.2 

6.  Particular  Provisions  Rendering  Assignment  Fraudulent  —  a.  In  General. 
—  If  an  assignment  for  the  benefit  of  creditors  contains  provisions  which  are 
not  reasonably  necessary  or  incidental  to  the  purpose  of  converting  the 
assigned  property  into  money  and  distributing  the  proceeds  in  payment  of 
debts,  but  which  secure  to  the  debtor  some  benefit  to  which  the  law  does  not 
entitle  him,  or  withhold  or  withdraw  from  creditors  some  right  to  which  they 
are  by  law  entitled,  such  provisions  will  generally  render  the  assignment 
fraudulent  and  void  on  its  face.3  This,  however,  is  not  always  the  case.  In 
some  cases,  as  will  be  shown  in  a  subsequent  paragraph,  the  objectionable 
provision  only  is  void,  and  the  assignment  will  be  upheld.4 

Fraudulent  Intent  Presumed.  —  In  such  a  case  it  is  not  necessary  to  show  as  a 
fact  that  the  debtor  had  an  actual  fraudulent  intent,  nor,  on  the  other  hand, 
can  he  avoid  the  effect  of  the  illegal  provisions  by  showing  the  absence  of 
such  an  intent.    A  fraudulent  intent  is  conclusively  presumed.5 

b.  Stipulation  Inserted  by  Mistake.  —  It  has  been  held  that  the  fact 
that  a  fraudulent  provision  was  inserted  in  an  assignment  by  mistake  cannot 
be  shown,  in  order  to  uphold  the  assignment,  unless  the  instrument  is 
reformed,  so  as  to  correct  the  mistake,  and  make  it  conform  to  the  intention 
of  the  parties.6  Sometimes,  however,  mistake  is  a  good  answer  to  a  charge 
of  fraud.  It  is  clearly  so  when  the  question  is  whether  there  was  an  actual 
fraudulent  intent.7 


1.  Showing  as  to  Value  of  Property.  —  Haven 
v.  Richardson,  5  N.  H.  113;  Anthony  v.  Price, 
92  Ga.  170.  And  see  Adler  v.  Cloud,  42  S. 
Car.  272.  But  see  Widgery  v.  Haskell,  5 
Mass.  144,  4  Am.  Dec.  41. 

2.  See  State  v.  Adler,  97  Mo.  413. 

3.  Provisions  Rendering  an  Assignment  Fraud- 
ulent. —  Ex  p.  Conway,  4  Ark.  302;  Kayser  v. 
Heavenrich,  5  Kan.  324;  Maughlin  v.  Tyler, 
47  Md.  545;  State  v.  Benoist,  37  Mo.  500;  Mc- 
Cleary  v.  Allen,  7  Neb.  21,  29  Am.  Rep.  377; 
Keep  v.  Sanderson,  2  Wis.  42,  60  Am.  Dec. 
404,  12  Wis.  352;  and  cases  hereafter  specific- 
ally cited. 

4.  See  infra,  this  section,   Whether  Assign- 
ment Is  Wholly  Void. 

5.  Conclusive  Presumption  of  Fraudulent  Intent 
—  Illinois.  —  Howell  v.  Edgar,  4  111.  417;  Gard- 
ner v.  Commercial  Nat.  Bank,  95  111.  298. 

Kansas.  —  Kayser  v.  Heavenrich,  5  Kan. 
324- 

Maryland.  —  Albert  v.  Winn,  7  Gill  (Md.) 
446;  Green  v.  Trieber,  3  Md.  11;  Malcolm  v. 
Hodges,  8  Md.  418;  Farrow  v.  Hayes,  51  Md. 
498. 

Massachusetts.  —  Harris  v.  Sumner,  2  Pick. 
(Mass.)  129. 

Michigan.  —  Pierson  v.  Manning,  2  Mich. 
445- 

Mississippi.  —  Marks  v.  Bradley,  69  Miss.  I. 

Nebraska.  —  McCleery  v.  Allen,  7  Neb.  21, 
29  Am.  Rep.  377. 

New  York.  —  Hooper  v.  Tuckerman,  3 
Sandf.  (N.  Y.)  311;  Barney  v.  Griffin,  2  N.  Y. 

North  Carolina.  — Cannon  v.  Peebles,  4  Ired. 
L.  (26  N.  Car.)  204. 

Rhode  Island.  —  Gardner  v.  Commercial  Nat. 
Bank,  13  R.  I.  155. 

Tennessee. — August  v.  Seeskind,  6  Coldw. 
(Tenn.)  166. 

Where  a  "  fraudulent   intent  is  shown  by 
14  C.  of  L. — 26  40 


the  very  terms,  provisions,  and  trusts  of  the 
instrument  itself,  it  will  be  declared  void,  as 
a  matter  of  law.  But  the  fraud  must  be  ap- 
parent. It  is  not  enough  that  it  may  tend,  in 
some  measure,  to  hinder  or  delay  creditors. 
Such  must  be  the  necessary  effect  of  every 
assignment,  to  a  greater  or  less  extent.  It 
must  occasion  such  hindrance  or  delay  as 
manifestly  to  work  a  fraud  upon  the  rights  of 
creditors,  or  make  the  assignment  operate  not 
merely  for  the  interests  of  the  beneficiaries  in 
it,  but  also  for  the  open  or  secret  use  and  bene- 
fit of  the  grantor  himself.  An  intent  to  de- 
fraud, as  well  as  to  hinder  and  delay,  must 
appear  in  order  to  make  it  void.  Gates  v. 
Labeaume,  19  Mo.  17.  The  very  essence  of 
the  fraud  consists  in  its  not  being  made  bona 
fide  for  the  payment  of  honest  debts,  but  for 
the  advantage  of  the  grantor,  upon  secret  and 
fraudulent  trusts  for  his  use,  and  for  the  pur- 
pose of  postponing  or  defeating  the  just  claims 
of  creditors."  State  v.  Benoist,  37  Mo.  501. 
And  see  Farrow  v.  Hayes,  51  Md.  505;  Pierson 
v.  Manning,  2  Mich.  454. 

Leaving  Bond  of  Assignee  Optional  with  Partic- 
ular Creditors.  —  The  fact  that  an  assignment 
gives  the  first  class  of  creditors  the  right  to 
say  whether  the  assignee  shall  give  bond  or 
not,  and  if  so.  to  fix  the  amount  of  the  bond, 
does  not  per  se  render  the  assignment  fraudu- 
lent, but  is  a  circumstance  to  be  considered  in 
determining  the  existence  of  a  fraudulent 
intent.    Hill  v.  Agnew,  12  Fed.  Rep.  230. 

6.  Stipulations  Inserted  by  Mistake.  —  Farrow 
v.  Hayes,  51  Md.  498;  Hooper  v.  Tuckerman, 
3  Sandf.  (N.  Y.)  316;  August  v.  Seeskind,  6 
Coldw.  (Tenn.)  166. 

7.  Thus  the  Omission  of  an  Item  from  the 
Schedule  of  Property  is  no  evidence  of  fraud  if  it 
is  shown  that  it  was  accidental.  Shultz  v. 
Hoagland,  85  N.  Y.  464. 

Partnership  Assignments  —  Preferences.  —  The 
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c  Stipulation  for  What  Would  Be  Implied.  —  It  is  c.lear  that  an 
assignment  will  not  be  rendered  fraudulent  and  void  by  any  stipulation  for 
that  which  would  be  implied  by  law  in  the  absence  of  the  stipulation.1 

Provisions  in  Affirmance  of  Legal  Authority  or  Obligation.  —  For  this  reason  a  provision 
in  mere  affirmance  of  the  legal  authority  or  obligations  of  the  assignee, 
authorizing  or  requiring  him  to  do  precisely  what  the  law,  if  the  assignment 
were  silent  on  the  subject,  would  authorize  or  require  him  to  do,  cannot  affect 
the  validity  of  the  assignment.2 

d.  Making  Assignee  Agent  of  Assignor.  —  An  assignment  is  not 
invalidated  by  the  fact  that  it  contains  a  formal  power  of  attorney  from  the 
assignor  to  the  assignee,  and  that  the  assignee  is  in  terms  appointed  agent  of 
the  assignor,  where  it  appears  that  the  powers  conferred  are  to  be  exercised 
solely  in  the  interest  and  for  the  benefit  of  the  creditors.3 

e.  Giving  Creditors  Control  of  Trust.  —  An  assignment  is  void  if  it 
provides  that  the  trust  is  to  be  administered  and  closed  up  under  the  super- 
vision or  control  of  the  creditors  who  assent  to  it.  for  the  effect  of  such  a  pro- 
vision is  to  give  a  bare  majority  of  the  assenting  creditors  complete  control 
and  power  to  delay  the  closing  of  the  trust  ad  libitum,  without  any  redress  to 
creditors  who  may  be  injured  by  the  delay.* 

/.  Provisions  as  to  Management  and  Protection  of  Assets  —  (i)  In 
General.  —  The  assignee  may  be  given  all  such  powers  in  relation  to  the  man- 
agement and  protection  of  the  assigned  estate  as  are  reasonably  necessary  to 
enable  him  to  avoid  loss  of  the  same  or  any  part  thereof,  and  preserve  it  for 
the  purpose  of  executing  the  trust,5  but  he  cannot  be  given  power  to  so  man- 


postponement  of  certain  debts,  confessedly 
partnership  debts,  to  others  which  are  really 
individual  debts,  but  which  are  innocently  or 
mistakenly  supposed  to  be  partnership  debts, 
will  not  avoid  a  partnership  assignment  for 
the  benefit  of  creditors.  Cox?;.  Piatt,  32  Barb. 
(N.  Y.)  126.  See  also  infra,  this  subdivision, 
Distribution  of  Assets  Among  Creditors  —  Effect 
of  Mistake. 

1.  Stipulation  for  What  the  Law  Would  Imply. 

—  Blow  v.  Gage,  44  111.  208;  Townsend  v. 
Stearns,  32  N.  Y.  209;  McClung  v.  Beigfeld,  4 
Minn.  148;  Jacobs  v.  Remsen,  36  N.  Y. 
668. 

"  Upon  no  sound  reason  can  a  deed  be  set 
aside  because  it  expressly  provides  for  a  mat- 
ter which  would  be  implied  by  law  in  the  ab- 
sence of  any  express  provision."  Hoffman  v. 
Mackall,  5  Ohio  St.  137,  64  Am.  Dec.  637. 

An  assignment  for  the  benefit  of  creditors 
contained  this  clause:  "  In  trust,  however, 
and  to  the  intent  and  purpose  that  he  the  said 
A.  B.  shall  and  do,  as  soon  as  convenient,  sell 
and  dispose  of  all  the  lands,  goods,  and  chat- 
tels," etc.  It  was  contended  that  this  clause 
gave  the  assignee  unlimited  discretion  as  to 
the  time  in  which  he  would  execute  the  trust, 
that  he  might  consult  his  own  convenience 
alone  of  which  he  was  to  be  the  sole  judge; 
but  it  was  held  that  the  term  "  convenient," 
as  used  here,  signified  fit,  suitable,  proper, 
without  difficulty,  and  that  the  clause  gave  the 
assignee  no  discretion  not  warranted  by  the 
surrounding  circumstances,  and  therefore 
only  expressed  what  the  law  would  have  given 
by  necessary  implication.  McClung  v.  Berg- 
feld,  4  Minn.  148.  See  also  Convenient.,  vol. 
7,  p.  460,  notes. 

2.  Provisions  Merely  Affirming  a  Legal  Obliga- 
tion of  the  Assignee. —  Ogden  v.  Peters,  21  N. 


Y.  23,  78  Am.  Dec.  122;  Jessup  v.  Hulse,  21 
N.  Y.  168,  reversing  29  Barb.  (N.  Y.)  539; 
Hoffman  v.  Mackall,  5  Ohio  St.  137,  64  Am. 
Dec.  637. 

On  this  principle  an  assignment  is  not  ren- 
dered void  by  the  fact  that  the  assignee  is  ex- 
pressly given  authority  to  pay  debts  which  are 
liens  on  the  assigned  property,  or  to  insure  it. 
Whitney  v.  Krows,  11  Barb.  (N.  Y.)  198. 

In  Grant  v.  Chapman,  38  N.  Y.  293,  an 
assignment  was  upheld  against  objection  to 
an  item  in  the  schedule  of  preferences  which 
directed  the  assignee  to  pay  any  amount  that 
might  be  due  the  sheriff  by  virtue  of  a  pend- 
ing attachment,  in  case  the  attachment  should 
be  sustained.  The  assignee  was  directed,  said 
the  court,  to  do  precisely  what  he  would  have 
authority  to  do  without  any  such  provision. 
If  the  attachment  should  be  sustained  bv  the 
court,  it  would  be  a  lien,  and  the  assignee 
would  not  only  be  at  liberty  to  discharge  the 
assigned  property  from  it,  but  he  would  be 
under  compulsion  to  pay  it. 

Authority  to  Sign  Assignor's  Name  to  Checks, 
etc.  —  An  assignment  is  not  invalidated  by  the 
fact  that  authority  is  conferred  upon  the 
assignee  to  sign  the  assignor's  name  to  checks, 
drafts,  etc.  Beste  v.  Burger,  (C.  PI.  Spec.  T.) 
17  Abb.  N.  Cas.  (N.  Y.)  162. 

3.  Assignment  Making  Assignee  the  Assignor's 
Agent. —  Richardson  v.  Stringfellow,  100  Ala. 
416. 

4.  Provision  Giving  Creditors  Control  and  Super- 
vision.—  Collier  v.  Davis,  47  Ark.  367,  58  Am. 

Rep.  758. 

5.  Management  and  Protection  of  Assets  by  the 

Assignee.  —  Vernon  v.  Morton,  8  Dana  (Ky.) 
247;  Whitnev      Krows,  11  Barb.  (N.  Y.)  198; 
Mann  v.  Witbeck.  17  Barb.  (N.  Y.I  3S8;  Bel- 
lows v.  Pattidge,  19  Barb.  (NT.  Y.)  176. 
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age  and  deal  with  the  property  as  unreasonably  to  hinder  and  delay  creditors.1 

(2)  Insurance,  Rent,  and  Taxes.  —  He  may  be  authorized  to  insure  the 
property  if  he  thinks  proper,2  and  to  pay  any  rent  or  taxes  that  may  become 
due  before  sale  of  the  property.3 

(3)  Payment  of  Incumbrances.  —  He  may  also  be  empowered  to  pay  off  any 
incumbrances  on  the  property,  so  as  to  prevent  its  being  sacrificed,  and  save 
it  for  the  purposes  of  the  trust.4 

(4)  Maintaining  and  Defending  Suits.  —  He  may  be  authorized  to  institute 
and  prosecute  all  suits  that  may  be  necessary  to  protect  or  collect  the  assets 
of  the  estate,  and  to  defend  all  suits  that  may  be  instituted  against  him.3 

(5)  Employment  of  Agents,  Servants,  and  Attorneys.  —  He  may  be 
empowered  to  employ  such  agents,  clerks,  or  servants  as  may  be  necessary  for 
the  purpose  of  executing  the  trust,  including  attorneys  for  the  purpose  of 
prosecuting  or  defending  suits,  and  to  pay  them  out  of  the  assigned  property.6 
And  in  like  manner  he  may  be  empowered  to  revoke  the  appointment  of  any 
such  attorney  or  other  agent.7 

(6)  Designation  of  Attorney.  — According  to  the  better  opinion  an  assign- 
ment is  not  fraudulent  per  se  merely  because  it  designates  the  attorney  to  be 
employed  by  the  assignee  in  executing  the  trust;8  but  such  designation  is  a 
badge  of  fraud  to  be  considered  with  other  circumstances.9 


1.  McCleery  v.  Allen,  7  Neb.  21,  29  Am. 
Rep.  377;  Darling  v.  Rogers,  22  Wend.  (N.  Y.) 
483,  7  Paige  (N.  Y.)  272  ;  and  cases  hereafter 
specifically  referred  to. 

Power  "to  Manage  and  Improve."  —  In  Hitch- 
cock v.  Cadmus,  2  Barb.  (N.  Y.)  381,  it  was 
held  that  a  provision  authorizing  the  assignees 
"  to  manage  and  improve  "  the  assigned  prop- 
erty did  not  render  the  assignment  invalid; 
but  that  these  words  should  be  satisfied  by  a 
construction  which  would  not  empower  the 
assignees  to  retain  the  assigned  property  for 
the  purpose  of  erecting  buildings,  and  making 
alterations  and  repairs  on  the  real  estate,  and 
thus  to  hinder  and  delay  creditors  from  col- 
lecting their  just  debts.  See  also  Schlussel  v. 
Willett,  34  Barb.  (N.  Y.)  615. 

2.  Insurance.  —  Whitney  v.  Krows,  11  Barb. 
<N.  Y.)  198. 

3.  Payment  of  Rent  and  Taxes.  —  Farquharson 
v.  Eicbelberger,  15  Md.  63;  Van  Dine  v.  Wil- 
lett, 3S  Barb.  (N.  Y.)  319,  24  How.  Pr.  (N.  Y.) 
206;  Morrison  v.  Atwell,  9  Bosw.  (N.  Y.)  503; 
Eyre  v.  Beebe,  (Supm.  Ct.  Spec.  T.)  28  How. 
Pr.  (N.  Y.)  333;  Bryce  v.  Foot,  25  S.  Car.  467; 
Moody  v.  Carroll,  71  Tex.  143,  ioAm.  St.  Rep. 
734- 

4.  Payment  of  Incumbrances.  —  An  assign- 
ment is  not  vitiated  by  a  provision  authorizing 
the  assignees,  if  they  shall  deem  it  necessary, 
to  pay  the  interest  on  a  mortgage  which  is  a 
prior  lien  upon  the  assigned  property,  and  the 
principal  and  interest  on  another  mortgage,  if 
they  shall  deem  it  for  the  interest  of  the  cred- 
itors to  do  so.  Whitney  v.  Krows,  11  Barb. 
(N.  Y.)  198.  See  also  infra,  this  subdivision, 
Distribution  of  Assets  A mong  Creditors  —  Partic- 
ular Debts  Payable  or  Preferred — Secured  Debts. 

Eelease  from  Attachment.  —  See  Vernon  v. 
Morton,  8  Dana  (Ky.)  247. 

5V  Instituting,  Prosecuting,  and  Defending 
Suits. —  Bi<  kham  v.  Lake,  51  Fed.  Rep.  892; 
Vernon  v.  Morton.  8  Dana  (Ky.)  247;  Van  Nest 
v.  Yoe.  r  Sandf.  Ch.  (N.  Y.)  6.  And  see  Hill 
v.  Woodberry,  4  U.  S.  App.  68,  49  Fed.  Rep. 
138;  also  infra,  this  subdivision.  Provisions  as 
to  Distribution  of  Assets  —  Payment  of  Expenses. 


Attachment  Suit.  —  He  may  be  authorized  to 
defend  an  attachment  suit,  and  to  release  the 
assigned  property  from  the  attachment  by  giv- 
ing bond,  and  to  indemnify  himself  out  of  the 
estate.    Vernon  v.  Morton,  8  Dana  (Ky.)  247. 

6.  Employment  of  Attorneys  and  Other  Agents 
and  Servants  —  England.  —  Coates  v.  Williams, 
7  Exch.  205. 

United  States.  —  Wooldridge  v.  Irving,  23 
Fed.  Rep.  676;  Bickham  v.  Lake,  51  Fed.  Rep. 
892. 

Alabama.  —  Rankin  v.  Lodor,  21  Ala.  380. 
District  of  Columbia.  —  National    Bank  of 
Republic  v.  Hodge,  3  App.  Cas.  (D.  C.)  140. 
Georgia.  —  Anthony  v.  Price,  92  Ga.  170. 
Kentucky.  — Vernon  v.  Morton,  8  Dana  (Ky.) 
247. 

Maryland.  —  Maennel  v.  Murdock,  13  Md. 
163. 

Michigan.  —  Nye  v.  Van  Husan,  6  Mich.  329, 
74  Am.  Dec.  690. 

Minnesota.  —  Langdon  v.  Thompson,  25 
Minn.  509. 

Mississippi.  —  Richardson  v.  Marqueze,  59 
Miss.  80,  42  Am.  Rep.  353.  And  see  Mattison 
v.  Judd,  59  Miss.  99. 

New  York.  —  Mann  v.  Witbeck,  17  Barb.  (N. 
Y.)  388;  Van  Dine  v.  Willett,  38  Barb.  (N.  Y.) 
319,  24  How.  Pr.  (N.  Y.)  206;  Jacobs  v.  Rtm- 
sen,  36  N.  Y.  668;  Casey  v.  Janes,  37  N.  Y.  60S. 

Pennsylvania.  —  Hennessy  v.  Western  Bank, 
6  W.  &  S.  (Pa.)  300,  40  Am.  Dec.  560. 

Tennessee.  —  Rindskoff  v.  Guggenheim,  3 
Coldw.  (Tenn.)  284. 

Virginia.  —  Gordon  v.  Cannon,  18  Gratt. 
(Va.)  387. 

And  see  infra,  this  subdivision,  Provisions  as 
to  Distribution  of  Assets —  Payment  of  Expenses. 

7.  Revocation  of  Appointment  of  Attorney.  — 
Maennel  v.  Murdock,  13  Md.  163;  Langdon  v. 
Thompson,  25  Minn.  509. 

8.  Designation  of  Attorney.  —  Baldwin  v.  Peet, 
22  Tex.  708,  75  Am.  Dec.  806. 

The  contrary  was  held  in  effect  in  Hill  v. 
Agnew,  12  Fed.  Rep.  230. 

9.  Baldwin  v.  Peet,  22  Tex.  708,  75  Am.  Dec. 
S06;  Carlton  v.  Baldwin,  22  Tex.  724. 
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(7)  Advertising  for  Creditors.  —  The  assignee  may  be  authorized  to  adver- 
tise for  creditors,  and  to  select  the  papers  for  the  purpose.1 

(8)  Mortgage  or  Pledge  by  Assignee.  —  It  has  been  held  in  some  states  that 
the  assignee  may  properly  be  authorized  to  mortgage  or  pledge  the  assigned 
property  if  he  shall  deem  it  best  for  the  interests  of  creditors  to  do  so.a  But 
in  other  states  this  has  been  denied.3 

(9)  Lease  by  Assignee.  —  It  seems  to  have  been  held  in  New  York  that  an 
assignment  cannot  properly  confer  upon  the  assignee  authority  to  lease  the 
assigned  property.*  It  would  seem,  however,  that  there  may  be  peculiar  cir- 
cumstances under  which  authority  to  lease  would  be  necessary,  and  would  be 
implied,  and  in  such  a  case  an  express  grant  of  such  power  could  not  be 
improper. 

(10)  Statement  of  Assignee's  Accounts. — An  assignment  is  not  invalid 
because  it  requires  the  assignee  to  make  statements  of  his  accounts  from  time 
to  time.5 

g.  Provisions  as  to  Sale  and  Collection  of  Assets  — (i)  In  Gen- 
eral. — ■  Assignments  for  the  benefit  of  creditors  have,  perhaps  most  frequently, 
been  attacked  as  fraudulent  and  void  because  of  provisions  as  to  the  sale  of 
the  assigned  property  and  the  collection  of  debts  due  the  assignor  for  the  pur- 
pose of  converting  the  assets  into  money  for  the  payment  of  debts.  On  some 
questions  the  law  is  clear,  while  on  others  there  is  a  conflict  in  the  decisions. 

The  General  Rule  is  that  the  assignment  is  rendered  fraudulent  and  void  by 
any  provision  in  this  respect,  consisting  either  of  directions  or  of  a  grant  of 
authority  to  the  trustee,  or  of  restrictions  upon  him,  which  will  hinder  and 
delay  creditors  beyond  the  time  that  is  reasonably  necessary  to  carry  out  the 
purposes  of  the  assignment,  with  a  view  to  the  interests  of  the  creditors.6 
The  difficulty  is  in  applying  this  rule. 

(2)  Vesting  Discretion  in  Assignee.  —  An  assignment  is  not  fraudulent 
because  it  vests  in  the  assignees  a  discretion  as  to  the  time  of  selling  the  prop- 
erty, or  as  to  the  mode  or  terms  of  sale,  in  order  to  convert  it  into  money  for 
distribution  among  the  creditors,  if  the  discretion  is  only  fair  and  reasonable. T 

1.  Advertisement    for    Creditors.  —  Ward    v.  4.  Giving  Assignee   Authority    to    Lease.  — 

Tinejley.  4  Sandf.  Ch.  (N.  Y.)  476.  Planck  v.  Schermerhorn,  3  Barb.  Ch.  (N.  Y.) 

2.  Giving  Assignee  Power  to  Mortgage. —  644;  Rogers  v.  De  Forest,  7  Paige  (N.  Y.)  272. 
Beatty  v.  Davis,  9  Gill  (Md.)2ii;  Waldron  v.  And  see  Farmers',  etc.,  Bank  v.  Martin,  96 
Wilcox,  13  R.  I.  518.  Tenn.  1. 

In  Montgomery  v.  Galbraith,  11  Smed.  &  M.  5.  Requiring  Statements  of  Assignee's  Accounts. 

(Miss.)  555,  it  was  held  that  a  clause  in  a  deed  —  Robins  v.  Emtry,  Smed.  &  M.  Ch.  (Miss.) 

of  assignment  by  a  bank  for  the  benefit  of  its  207.    And  see  Ex  p.  Conway,  4  Ark.  302. 

creditors,  which   permitted  the   trustees  to  6.  Provisions  as  to  the  Sale  and  Collection  of 

sell  or  pledge  any  of  the  property  or  effects  Assets  —  Illinois.  —  Hardin    v.   Osborne,  60 

conveyed,  including  the  notes  of  the  bank  (its  111.  93. 

circulation),  "  in  case  any  pressing  emergency,  Maryland.  —  Green  v.  Trieber,  3  Md.  11. 

not  otherwise  to  be  provided  for,  should  ren-  Mississippi.  —  Richardson  v.  Marqueze,  59 

der  it  necessary  so  to  employ  said  bank  notes,"  Miss.  80,  42  Am.  Rep.  353. 

did  not  of  itself  vitiate  the  assignment,  or  New  York.  —  Hart  v.  Crane,  7  Paige  (N.  Y.) 

render  it  fraudulent  in  law.    Such  a  provision,  37. 

said  the  court,  "  is  not  in  itself  an  improper  North  Carolina.  —  Hafner  v.  Irwin,  1  Ired. 

appropriation  of  the  assets,  although  it  may  L.  (23  N.  Car.)  490. 

lead  to  such  a  result;  it  is  not  therefore  fraudu-  Virginia. — Quarles  v.  Kerr,  14  Gratt.  (Va.)48. 

lent  in  law;  if  the  power  be  improperly  exer-  Wisconsin.  —  Keep  v.  Sanderson,  2  Wis.  42, 

cised,  so  as  to  amount  to  a  fraud  in  fact,  a  court  60  Am.  Dec.  404,  12  Wis.  352. 

of  chancery  may  check  and  control  the  abuse,  And  see  the  other  cases  specifically  cited  in 

upon  the  application  of  the  creditors  or  of  the  this  subdivision. 

stockholders."  7.  Discretion  Vested  in  Assignees  —  Alabama. 

3.  Darling  v.  Rogers,  22  Wend.  (N.  YO483;  — Ashurst  v.  Martin,  9  Port.  (Ala.)  566;  Shack- 
Van  Nest  v.  Yoe,  I  Sandf.  Ch.  (N.  Y.)  4;  elford  v.  Planters',  etc.,  Bank,  22  Ala.  238. 
Planck  v.  Schermerhorn,  3  Barb.  Ch.  (N.  Y.)  Georgia.  —  McCallie  v.  Walton,  37  Ga.  611, 
644;  Batnum  ■v.  Hempstead,  7  Paige  (N.  Y.)  05  Am.  Dec.  369. 

568;  Rogers  v.  De  Forest,  7  Paige  (N.  Y.)  272.  Illinois.  —  Sackett  v.  Mansfield,  26  111.  21; 
And  see  Gardner  v.  Commercial  Nat.  Bank,  95  Finlay  v.  Dickerson,  29  111.  9;  Pierce  v.  Brew- 
Ill.  298.  ster,  32  111.  268. 
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Such  a  discretion  is  necessary  to  prevent  a  sacrifice  of  the  property,  and  there- 
fore to  prevent  injury  to  the  creditors  as  well  as  to  the  debtor,  and  it  would 
be  implied  even  in  the  absence  of  express  provision  in  the  assignment.1 

Unreasonable  Discretion.  —  An  assignment  is  fraudulent,  however,  if  the  discre- 
tion given  the  assignee  as  to  the  time  and  manner  of  selling  the  property  is 
such  as  to  show  an  intent  to  hinder,  delay,  or  defraud  creditors,  and  such  an 
intent  will  be  inferred  if  the  provisions  of  the  assignment  are  such  as  neces- 
sarily to  hinder  or  delay  them  unreasonably  in  the  collection  of  their  debts.2 

Presumption.  —  When  the  assignment  vests  a  discretion  in  the  assignee  as  to 
the  sale  and  collection  of  assets,  it  is  to  be  presumed  that  a  reasonable  and 
legal  discretion  was  intended,  unless  the  contrary  clearly  appears.3 

(3)  Giving  Power  to  Delegate  Trust.  — An  assignment  cannot  confer  upon 
the  assignees  the  power  to  delegate  their  trust,  but  it  is  not  to  be  construed  as 
attempting  to  do  so  unless  the  language  clearly  shows  such  an  intention.4 

(4)  Possibility  of  Fraud  or  Mistake.  —  If  an  assignment  is  otherwise  valid, 
it  is  not  rendered  invalid  by  the  fact  that  its  provisions  are  such  that  it  may 
admit  of  fraud  or  mistake  on  the  part  of  the  assignee,  if  no  express  authority 


Iowa.  —  Meeker  v.  Sanders,  6  Iowa  61 ;  Berry 
v.  Hayden,  7  Iowa  469;  Wooster  v.  Stanfield, 
II  Iowa  128. 

Kentucky.  —  Ely  v.  Hair,  16  B.  Mon.  (Ky.) 
230. 

Maryland.  —  Inloes  v.  American  Exch. 
Bank,  11  Md.  173,  69  Am.  Dec  iqo;  Maennel 
v.  Murdock,  13  Md.  164;  Farquharson  v. 
Eichelberger,  15  Md.  63;  Maughlin  v.  Tyler, 
47  Md.  545;  Beatty  v.  Davis,  9  Gill  (Md.)  211. 

Michigan.  —  Hollister  v.  Loud.  2  Mich.  322; 
Booth  v.  McNair,  14  Mich.  19. 

Minnesota.  —  McClung  v.  Bergfeld,  4  Minn. 
148. 

Mississippi.  —  Montgomery  v.  Galbraith,  11 
Smed.  &  M.  (Miss.)  555;  Richardson  v.  Mar- 
queze,  59  Miss.  80,  42  Am.  Rep.  353. 

New  York.  — Jessup  v.  Hulse,  21  N.  Y.  168, 
29  Barb.  (N.  Y.)  539;  Ogden  v.  Peters,  21  N. 
Y.  23,  78  Am.  Dec.  122,  15  Barb.  (N.  Y.)  560; 
Townsend  v.  Stearns,  32  N.  Y.  209;  Benedict 
v.  Huntington,  32  N.  Y.  219;  Woodburn  v. 
Mosher,  9  Barb.  (N.  YO255;  Mann  v.  Witbeck, 
17  Barb.  (N.  Y.)  388;  Bellows  v.  Patridge,  19 
Barb.  (N.  Y.)  176;  Murphy  v.  Bell,  (Supm.  Ct. 
Spec.  T.)  8  How.  Pr.  (N.  Y.)  468;  Clapp  v. 
Utley,  (Supm.  Ct.  Spec.  T.)  16  How.  Pr.  (N. 
Y.)  384. 

South  Carolina. — Vaughan  v.  Evans,  I  Hill 
Eq.  (S.  Car.)4i9. 

Vermont.  —  Mussey  v.  Noyes,  26  Vt.  462. 

Wisconsin.  —  Norton  v.  Kearney,  10  Wis. 
443. 

See  supra,  this  subdivision.  Stipulation  for 
What  Would  Be  Implied. 

An  assignment  by  a  debtor  of  all  his  prop- 
erty for  the  benefit  of  creditors,  with  directions 
to  the  assignees  to  proceed,  "  with  reasonable 
and  convenient  dispatch,  to  convert  all  and 
singular  the  real  estate  and  personal  assets, 
hereinbefore  conveyed  and  assigned,  into 
money;  and  for  that  purpose  to  sell  and  dis- 
pose of  any  or  all  of  it,  in  such  manner  and  on 
such  terms  as  they  mav  deem  most  for  the  in- 
terest  of  said  trust,"  is  not  obnoxious  to  the 
statutes  of  13  anl  27  Elizabeth.  McCallie  v. 
Walton,  37  Ga.  611,  95  Am.  Dec.  369. 

1.  See  McCallie  v.  Walton,  37  Ga.  611,  95 
Am   Oec.  369. 

2.  Assignments  Giving  Assignees  Unreasonable 


Discretion  —  England.  —  Spencer  v.  Slater,  4  Q. 
B.  D.  13;  Owen  v.  Body,  5  Ad.  &  El.  28,  31 
E.  C.  L.  254. 

United  States.  —  Hill  v.  Agnew,  12  Fed.  Rep. 
230;  Bodley  v.  Goodrich,  7  How.  (U.  S.)  276. 

Illinois  — Gardner  v.  Commercial  Nat. 
Bank,  95  111.  298. 

Maryland.  —  American  Exch.  Bank  v.  In- 
loes, 7  Md.  380;  Inloes  v.  American  Exch. 
Bank,  11  Md.  173,  69  Am.  Dec.  190;  Jones  v. 
Syer,  52  Md.  211,  36  Am.  Rep.  366. 

Missouri,  —  Attleboro  First  Nat.  Bank  v. 
Hughes,  10  Mo.  App.  7. 

Nebraska.  —  McCleery  v.  Allen,  7  Neb.  21, 
29  Am.  Rep.  377. 

New  York.  —  Van  Rossum  v.  Walker,  11 
Barb.  (N.  Y.)  237. 

Pennsylvania.  —  Peters  v.  Light,  76  Pa.  St. 
289. 

3.  Presumption  as  to  Discretion  Intended  — 

California.  —  Billings  v.  Billings,  2  Cal.  107, 
56  Am.  Dec.  319. 

New  York.  —  Nicholson  v.  Leavitt,  6  N.  Y. 
510,  57  Am.  Dec.  499;  Benedict  v.  Huntington, 
32  N.  Y.  219. 

Michigan. — Watkins  v.  Wallace,  19  Mich.  75. 
Vermont.  —  Goddard  v.  Bridgman,  25  Vt. 
359,  60  Am.  Dec.  272. 

And  see  infra,  this  section,  Presumption  and 
Burden  of  Proof  . 

4.  Giving  Assignees  Power  to  Delegate  Trust. 
—  Where  there  was  a  clause  in  an  assignment 
by  which  the  assignors  nominated  and  ap- 
pointed the  assignees,  "  their  executors,  ad- 
ministrators, or  assigns,  their  or  each  of  their 
true  and  lawful  attorneys,  irrevocable,  with 
full  power  and  authority  to  do  and  perform 
all  acts,  matters,  or  things  which  can  or  may 
be  necessary  in  the  premises,  as  fully  and 
completely  as  the  said  [assignors]  might  or  I 
could  do  were  these  presents  not  executed;'- 
and  attorney  one  or  more  under  [them]  to 
make,  nominate,  and  appoint,  as  [they] 
deem  necessary,  with  full  power  of  substitu- 
tion and  revocation,"  etc.,  it  was  held  that  this 
did  not  confer  upon  the  assignees  the  power 
to  delegate  their  trust,  and  that  the  clause 
was  proper  and  unobjectionable.  Nye  v.  Van 
Husan,  6  Mich.  329,  74  Am.  Dec.  690.  See 
also  Langdon  v.  Thompson,  25  Minn.  509. 
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is  conferred  upon  him  to  do  a  fraudulent  act,  and  no  fraud  is  contemplated  by 
the  assignor.1  That  fraud  was  contemplated  when  the  assignment  was  made 
will  not  be  inferred.3 

(5)  Pozvers  That  May  Not  Be  Exercised.  —  If  an  assignment  confers  upon 
the  assignee  a  power  which  is  of  such  a  character  as  to  render  the  assignment 
fraudulent  on  its  face,  under  the  rules  stated  in  this  subdivision,  it  cannot  be 
sustained  by  showing  that  the  power  is  contingent,  or  that  for  any  other 
reason  it  may  not  become  operative.3 

(6)  ProJiibition  of  Sale.  —  One  of  the  most  obvious  and  essential  requisites 
of  an  assignment  for  the  benefit  of  creditors  is  the  granting  to  the  assignee  of 
the  power  to  dispose  of  the  property  assigned  for  money  to  be  applied  to  the 
payment  of  debts,  and  if  he  is  prohibited  from  selling  the  property  for  the 
purpose  of  converting  it  into  money,  the  assignment  is  clearly  fraudulent  and 
void  on  its  face.4 

(7)  Time  of  Sale  —  (a)  In  General.  • — The  assignment  cannot  properly  require 
the  assignee  to  sell  at  once,  or  by  a  certain  time,  if  to  do  so  would  sacrifice  the 
property  to  the  injury  of  the  creditors,  but  necessary  and  reasonable  time 
must  be  allowed.5 

(b)  Delay  of  Sale.  —  On  the  other  hand,  a  sale  cannot  be  unreasonably 
delayed.  An  assignment  is  fraudulent  and  void  on  its  face  if  it  requires  or 
allows  the  assignee  to  delay  in  selling  the  property  beyond  such  time  as  may 
be  reasonably  necessary  and  incidental  to  a  proper  execution  of  the  trust.6 


1.  Possibility  of  Fraud  or  Mistake  —  Arkansas. 
—  Ex  p.  Conway,  4  Ark.  302. 

District  of  Columbia.  —  Brown  v.  McLean,  5 
Mackay  (D.  C.)  559. 

Iowa.  —  Ben  y  v.  Hayden,  7  Iowa  460. 

Michigan. — Watkins  v.  Wallace,  19  Mich.  75. 

Mississippi.  —  Montgomery  v.  Galbraith,  11 
Smed.  &  M.  (Miss.)  555. 

New  York.  —  Ward  v.  Tingley,  4  Sandf.  Ch. 
(N.  Y.)  476;  Kellogg  v.  Slauson,  11  N.  Y.  302, 
15  Barb.  (N.  Y.)  56;  Eyre  v.  Beebe,  (Supm,  Ct. 
Spec.  T.)  23  How.  Pr.  (N.  Y.)  333. 

Ohio.  —  Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637. 

South  Carolina.  —  Vaughan  v.  Evans,  I  Hill 
Eq.  (S.  Car.)  419. 

Wisconsin.  —  Norton  v.  Kearney,  10  Wis.  443. 

In  Berry  v.  Hayden,  7  Iowa  469,  it  was  said: 
"  The  circumstance  that  a  general  authority 
may  embrace  within  the  range  of  its  terms 
something  which  is  not  permissible,  will  not 
be  considered  fatal  to  it;  the  question  being, 
not  whether  fraud  may  be  committed  by  the 
assignee  under  the  authority  given,  but 
whether  the  provisions  of  the  assignment  are 
such  that,  when  executed  in  their  fair  and 
reasonable  sense  and  intendment,  they  will  be 
fraudulent  in  their  operation.  Ward  v.  Ting- 
ley,  4  Sandf.  Ch.  (N.  Y.)  476;  Burrill  on 
Assignments  399,  402.  The  leading  considera- 
tion seems  to  be,  not  whether  the  assignee  can 
do  a  wrong  under  the  power  conferred,  but 
whether  the  assignor  intended  it." 

2.  Kellogg  v.  Slauson,  n  N.  Y.  302,  15  Barb. 
(N.  Y.)  56;  Watkins  v.  Wallace,  19  Mich.  57; 
and  other  cases  cited  in  the  two  preceding 
notes.  See  also  infra,  this  section,  Presump- 
tion and  Burden  of  Proof. 

3.  Powers  That  May  Not  Be  Exercised.  — 
Boardman  v.  Halliday,  10  Paige  (N.  Y.)  230. 
And  see  Sheldon  v.  Dodge,  4  Den.  (N.  Y.)  217; 
Van  Nest  v.  Yoe,  1  Sandf.  Ch.  (N.  Y.)  4. 

4.  Prohibition  of  Sale.  —  Banning  v.  Sibley,  3 
Minn.  389. 


A  voluntary  assignment  for  the  benefit  of 
creditors,  containing  a  clause  that  the  real 
estate  conveyed  by  it  shall  not  be  sold  by  the 
assignees  until  all  the  personal  property  and 
assets  assigned  shall  be  exhausted,  unless 
with  the  consent  of  the  assignor,  is  fraudulent 
and  void  as  against  creditors  not  preferred  or 
not  provided  for  in  the  assignment.  Pierson 
v.  Manning,  2  Mich.  445. 

5.  Provisions  as  to  Time  of  Sale.  —  Jessup  v. 
Hulse,  21  N.  Y.  169. 

A  direction  that  the  assignee  shall  forthwith 
take  possession  of  the  property  and  sell  the 
same  *'  without  delay,  for  the  best  price  that 
can  be  procured,"  is  not  within  this  rule,  and 
does  not  render  the  assignment  invalid.  It  is 
to  be  construed  as  meaning  that  he  shall  sell 
without  unreasonable  or  unnecessary  delay. 
Griffin  v.  Marquardt,  21  N.  Y.  121. 

Where  the  time  of  sale  may  be  postponed  or 
hastened  by  the  assignor,  so  as  to  enable  him 
to  defeat  any  creditor  who  may  attempt  to 
subject  the  interest  in  the  property  reserved  to 
the  grantor  to  the  payment  of  his  debt,  the 
deed  is  fraudulent.  Quarlesz/.  Kerr,  14  Gratt. 
(Va.)  48. 

In  Texas  it  has  been  held  that  an  assign- 
ment is  not  necessarily  invalid  because  it 
authorizes  a  sale  within  a  shorter  time  than  is 
allowed  by  statute  for  creditors  to  consent. 
Wert  71.  Schneider,  64  Tex.  327. 

It  has  also  been  held  that  an  assignment  is 
not  invalidated  by  a  direction  that  the  assignee 
shall  proceed  "  at  once  "  to  sell,  without  any 
restriction  as  to  prices.  Willis  v.  Thompson, 
85  Tex.  301. 

6.  Unreasonable  Delay  —  United  States.  — 
Bodley  v.  Goodrich,  7  How.  (U.  S.)  276. 

Alabama.  —  Johnson  v.  Thweatt,  18  Ala.  745. 
And  see  Shearer  v.  Loftin,  26  Ala.  703. 

District  of  Columbia.  —  Hayes  v.  Johnson,  6 
D.  C.  174. 

Illinois.  —  Hardin  v.  Osborne,'6o  111.  93. 

Kansas.  —  Higby  v.  Ayres,  14  Kan.  331. 
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Some  delay,  however,  is  alwa)^  necessary,  and  if  the  delay  required  or  allowed 
is  only  such  as  is  reasonably  necessary  in  order  that  the  property  may  be 
sold  to  the  best  advantage,  having  in  view  the  interests  of  the  creditors,  and 
not  the  interest  of  the  assignor,  the  assignment  is  valid.1 

Whether  the  Delay  Is  Reasonable  must  depend,  of  course,  upon  the  nature  of  the 
property,  the  state  of  the  market,  and  the  other  circumstances  of  the  particu- 
lar case.2 

Time  Fixed  by  statute.  —  If  the  time  within  which  the  assignee  must  sell  the 
assigned  property  is  fixed  by  statute,  the  assignment  cannot  require  or  allow 
delay  beyond  such  time,  or  require  a  sale  within  a  shorter  time.3 

Maryland.— Green  v.  Trieber.  3  Md.  11; 
Maughlin  v.  Tyler,  47  Md.  545. 

Mississippi.  —  Richardson  v.  Marqueze,  59 
Miss.  8o,  42  Am.  Rep.  353;  Richardson  v. 
Stapleton,  60  Miss.  97. 

Nebraska.  —  McCleery  v.  Allen,  7  Neb.  21, 
29  Am.  Rep.  377. 

New  Hampshire. — Rundlett  v.  Dole,  ro  N. 
H.  458. 

New  Jersey.  —  North  Ward  Nat.  Bank  v. 
Conklin,  51  N.  J.  Eq.  7. 

New  York.  —  Storm  v.  Davenport,  1  Sandf. 
Ch.  (N.  Y.)  135;  Hart  v.  Crane,  7  Paige  (N. 
Y.)  37- 

North  Carolina.  —  Hafner  v.  Irwin,  I  Ired. 
L.  (23  N.  Car)  .490;  Hardy  v.  Skinner,  9  Ired. 
L.  (31  N.  Car.)  191. 

Ohio.  — ■  Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637;  Repplier  v.  Orrich,  7  Ohio 
(pt.  ii.)  246. 

Pennsylvania.  —  Adlum  v.  Yard,  I  Rawle 
(Pa.)  163,  18  Am.  Dec.  608;  Dana  v.  U.  S. 
Bank,  5  W.  &  S.  (Pa.)  224;  Sheerer  z\  Lautzer- 
heizer,  6  Watts.  (Pa.)  543. 

Tennessee.  —  Barcroft  v.  Snodgrass,  1  Coldw. 
(Tenn.)  430;  Young  v.  Hail,  6  Lea  (Tenn.)  175; 
Farmers',  etc..  Bank  v.  Martin,  96  Tenn.  1. 

Texas.  —  Carlton  v.  Baldwin,  22  Tex.  724. 

Virginia.  —  Sheppard  v.  Turpin,  3  Gratt. 
(Va.)  357;  Dance  v.  Seaman,  11  Gratt.  (Va.) 
778;  Quarles  v.  Kerr,  14  Gratt.  (Va.)  48. 

Delay  to  Obtain  Higher  Prices.  —  In  Hart  v. 
Crane,  7  Paige  (N.  Y.)  37,  an  assignment  was 
held  to  be  fraudulent  and  void  because  it  di- 
rected the  assignee  to  delay  the  sale  for  the 
purpose  of  obtaining  higher  prices. 

1.  Reasonable  Delay  —  Alabama.  —  Planters', 
etc.,  Bank  v.  Clarke,  7  Ala.  765. 

Arizona.  —  Rochester  v.  Sullivan,  (Ariz. 
1886)  11  Pac.  Rep.  58. 

Arkansas.  —  Hempstead  v.  Johnston,  18  Ark. 
123,  65  Am.  Dec.  458. 

Kentucky.  —  Christopher  v.  Covington,  2  B. 
Mon.  (Ky.)  357. 

Michigan.  —  Hollister  v.  Loud,  2  Mich.  310. 

Mississippi.  —  Robins  v.  Embry,  Smed.  &  M. 
Ch.  (Miss.)  207;  Armitage  v.  Rector,  62  Miss. 
600. 

New  Hampshire.  —  Rundlett  v.  Dole,  10  N. 
H.  458. 

North  Carolina.  —  Gilmer  v.  Earnhardt,  I 
Jones  L.  (46  N.  Car.)  559;  Young  v-  Booe,  II 
Ired.  L.  (33  N.  Car.)  347. 

Pennsylvania.  —  Dana  v.  U.  S.  Bank,  5  W.  & 
S.  (Pa.)  223. 

South  Carolina.  —  Vaughan  v.  Evans,  I  Hill 
Eq.  (S.  Car.)  414. 

Tennessee.  —  Rindskoff  v.  Guggenheim,  3 
Coldw.  (Tenn.)  234. 

Virginia.  —  Dance   v.    Seaman,    11  Gratt. 


(Va.)  778;  Skipwith  v.  Cunningham,  8  Leigh 
(Va.)  271,  31  Am.  Dec.  642. 

A 'provision  that  the  trustee  shall  execute 
the  trust  in  a  certain  time,  if  the  period  is 
reasonable,  will  not  vitiate  an  assignment. 
Rundlett  v.  Dole,  10  N.  H.  458. 

Perishable  Property.  —  The  including  in  an 
assignment  perishable  property  which  must 
be  consumed  or  become  worthless  before  the 
time  fixed  for  the  sale,  though  it  may  not  of 
itself  be  sufficient  to  set  aside  the  deed  as 
fraudulent,  is  a  fact  indicative  of  a  fraudulent 
intent.    Quarles  v.  Kerr,  14  Gratt.  (Va.)  48. 

2.  What  Time  Is  Reasonable.  —  See  the  follow- 
ing cases: 

Mississippi.  —  Robins  v.  Embry,  Smed.  & 
M.  Ch.  (Miss.)  207;  Armitage  v.  Rector,  62 
Miss.  600. 

New  Hampshire.  —  Rundlett  v.  Dole,  10  N. 
H.  458. 

Pennsylvania.  —  Adlum  v.  Yard,  1  Rawle 
(Pa.)  163,  18  Am.  Dec.  608. 

Tennessee.  —  Barcrofl  v.  Snodgrass,  I  Coldw. 
(Tenn.)  430. 

In  Gilmer  v.  Earnhardt,  I  Jones  L.  (46  N. 
Car.)  559,  it  was  held  that  a  provision  in  an 
assignment,  for  the  postponement  of  the  sale 
of  the  property  for  nine  months,  and  then  for 
its  sale  on  a  credit  of  six  months,  was  not  a 
fraud  in  law  so  as  to  require  the  court  to  de- 
clare it  void  on  its  face,  since  it  might  well  be 
that  the  postponement  of  the  sale  for  nine 
months  after  the  deed  was  executed  and  the 
provision  for  selling  upon  six  months'  credit 
instead  of  for  cash  were  intended  to  operate 
and  did  operate  for  the  benefit  of  all  the  cred- 
itors. As  to  sales  on  credit,  see  infra,  this 
subdivision.  Terms  of  Sale. 

In  Rindskoff  v.  Guggenheim,  3  Coldw. 
(Tenn.)  284,  it  was  held  that  an  assignment  of 
all  the  debtor's  goods  and  estate,  which  vested 
the  immediate  possession  in  the  trustee,  but 
delayed  the  sale  for  thirteen  months,  was  not 
fraudulent  and  void.  See  also  Robins  v.  Em- 
bry, Smed.  &  M.  Ch.  (Miss.)  208;  Rochester  v. 
Sullivan,  (Ariz.  1886)  11  Pac.  Rep.  58. 

But  in  Young  v.  Hail,  6  Lea  (Tenn.)  175,  an 
assignment  was  held  void  because  it  stipulated 
for  a  delay  of  four  and  a  half  years  before  sale. 

A  deed  of  trust  of  all  the  debtor's  property, 
including  stock  and  a  growing  crop,  which 
provided  for  a  sale  by  the  trustees,  for  the 
benefit  of  all  the  creditors,  after  the  expiration 
of  about  three  months,  was  held  not  fraudu- 
lent, where  the  intention  was  to  mature  the 
crop  and  fatten  the  stock.  Christopher  v. 
Covington,  2  B.  Mon.  (Ky.)  357. 

3.  When  Time  of  Sale  Is  Fixed  by  Statute.  — 
Bartlett  v.  Teah,  1  Fed.  Rep.  768;  Teah  v. 
Roth,  39  Ark.  66;  Churchill  v.  Hill,  59  Ark.  54. 

407  Volume  XIV. 


General  Assignments 


FRA  UDULENT  SALES       for  the  Benefit  of  Creditors. 


(c)  Failure  to  Fix  Time.  —  The  fact  that  the  assignment  fails  to  fix  any  time  for 
selling  the  property  and  executing  the  trust  does  not  render  it  invalid,  for  in 
such  a  case  a  reasonable  time  will  be  implied,  and  the  assignee  will  be  com- 
pelled by  the  court  to  act.1 

(d)  Giving  Discretion  to  Assignee.  —  The  time  of  sale  may  be  expressly  left  by 
the  assignor  to  the  discretion  of  the  assignee,  in  which  case  the  assignee,  in 
the  exercise  of  his  discretion,  will  be  governed  by  the  rule  of  law  which  pro- 
hibits unreasonable  and  unnecessary  delay,  and  if  necessary  will  be  controlled 
by  the  court.8 

(8)  Terms  of  Sale  —  (a)  In  General.  —  Subject  to  the  restrictions  shown  in 
subsequent  paragraphs,  the  terms  of  sale,  including  the  price,  may  be  left  to 
the  discretion  of  the  assignee,3  but  he  must  exercise  a  reasonable  discretion 
and  sell  on  such  terms  as  may  be  best  for  the  interests  of  creditors. 

(b)  Sales  for  Cash  or  on  Credit  —  Sales  for  Cash.  —  An  assignment  may  give  the 
assignee  power  to  sell  for  cash,4  and  it  may  limit  his  power  to  such  sales  by 
expressly  prohibiting  sales  on  credit.5 

Sales  on  Credit.  —  In  some  states  it  has  been  held  that  an  assignment  is  fraudu- 
lent on  its  face  if  it  expressly  or  impliedly  gives  the  assignee  power  in  his  dis- 
cretion to  sell  the  assigned  property  on  credit,  as  the  effect  is  necessarily  to 
hinder,  delay,  and  defraud  creditors.6    In  other  states  it  has  been  held  that 


1.  Failure  to  Fix  Time  of  Sale  Does  Not  Invali- 
date Assignment  —  Indiana,  —  New  Albany, 
etc  ,  R.  Co.  v.  Huff,  19  Ind.  444;  Clark  v. 
Wilson,  77  Ind.  176. 

Massachusetts.  —  Stevens  v.  Bell,  6  Mass. 
343.  And  see  Gore  v.  Clisby,  8  Pick.  (Mass.) 
555- 

Michigan.  —  Hollister  v.  Loud,  2  Mich.  309. 

Pennsylvania. — Wilt  v.  Franklin,  I  Binn. 
(Pa.)  502,  2  Am.  Dec.  474;  Hower  v.  Geesa- 
man,  17  S.  &  R.  (Pa.)  251. 

Tennessee.  —  Overton  v.  Holinshade,  5 
Heisk.  (Tenn.)  683. 

2.  Leaving  Time  of  Sale  to  Discretion  of 
Assignee  —  Alabama.  —  Evans  v.  Lamar,  21 
Ala.  333. 

California.  —  Wilhoit  v.  Lyons,  98  Cal.  409. 

District  of  Columbia.  —  National  Bank  of 
Republic  v.  Hodge,  3  App.  Cas.  (D.  C.)  140. 
Compare  Hayes  v.  Johnson,  6  D.  C.  174. 

Georgia.  —  McCallie  v.  Walton,  37  Ga.  611, 
95  Am.  Dec.  369. 

Illinois.  —  Sackett  v.  Mansfield,  26  111.  21; 
Finlay  v.  Dickerson,  29  111.  9. 

Iowa.  —  Wooster  v.  Stanfield,  11  Iowa  128; 
Berry  v.  Hayden,  7lowa46g;  Meeker  v.  Sand- 
ers, 6  Iowa  6r. 

Maryland.  —  Beatty  v.  Davis,  9  Gill  (Md.) 
211;  Inloes  v.  American  Exch.  Bank,  11  Md. 
173,  69  Am.  Dec.  190;  Maennel  v.  Murdock, 
13  Md.  164;  Farquharson  v.  Eichelberger,  15 
Md.  63. 

Michigan.  —  Booth  v.  McNair,  14  Mich.  19. 
Minnesota.  —  McClung  v.  Bergfeld,  4  Minn. 
148. 

New  York.  — Jessup  v.  Hulse,  21  N.  Y.  168; 
Ogden  v.  Peters,  21  N.  Y.  23,  78  Am.  Dec.  122; 
Townsend  v.  Stearns,  32  N.  Y.  209;  Benedict 
v.  Huntington,  32  N.  Y.  219;  Murphy  v.  Bell, 
(Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  468. 

Vermont.  —  Mussey  v.  Noyes,  26  Vt.  462. 

See  supra,  this  subdivision,  Vesting  Discre- 
tion in  Assignee. 

An  assignment  giving  authority  to  the 
assignee  to  sell  and  dispose  of  the  property 
with  all  convenient  diligence   at   public  or 


private  sale,  as  he  may  deem  most  beneficial 
to  the  interests  of  the  creditors,  and  with  all 
reasonable  dispatch  to  collect  the  debts 
assigned,  is  not  fraudulent  and  void  as  to  cred- 
itors. Sackett  v.  Mansfield,  26  111.  21.  And 
see  Finlay  v.  Dickerson,  29  111.  9. 

A  provision  directing  the  trustee  to  take  pos- 
session of  the  property  and  to  "  sell  and  dispose 
of  the  same  upon  such  terms  and  conditions 
as  in  his  judgment  may  appear  best,"  does 
not  render  an  assignment  void  per  se.  Berry 
v.  Hayden,  7  Iowa  469. 

In  New  York  an  assignment  which  directed 
the  assignee  to  convert  the  property  into  money 
with  all  convenient  speed,  with  full  power  "  to 
sell  and  dispose  of  the  assigned  premises  at 
such  time  or  times,  and  in  such  manner,  as  to 
him  may  seem  to  be  most  for  the  benefit  and 
advantage  of  the  creditors,"  was  held  valid. 
Townsend  v.  Stearns,  32  N.  Y.  209.  And  see 
Kellogg  v.  Slauson,  11  N.  Y.  302;  Ogden  v. 
Peters,  21  N.  Y.  23,  78  Am.  Dec.  122;  Jessup 
v.  Hulse,  21  N.  Y.  168;  Wilson  v.  Robertson, 
21  N.  Y.  587. 

3.  Terms  of  Sale  —  Prices.  —  Ashurst  v.  Mar- 
tin, 9  Port.  (Ala.)  566.  And  see  Norton  v. 
Kearney,  10  Wis.  443. 

"  Fair  and  Seasonable  Prices."  —  A  provision 
that  the  assignee  shall  sell  at  "  fair  and  rea- 
sonable prices  "  is  not  such  a  restriction  on 
the  power  of  the  trustee  to  sell  as  renders  the 
deed  fraudulent.  Ely  v.  Hair,  16  B.  Mon. 
(Ky.)  230. 

4.  Sales  for  Cash  —  Power  to  Sell  May  Be 
Given.  —  In  re  Walker,  18  Nat.  Bankr.  Reg. 
56,  29  Fed  Cas.  No.  17,063;  Carpenter  v. 
Underwood,  19  N.  Y.  520;  Eicks  v.  Copeland, 
53  Tex.  5Sr,  37  Am.  Rep.  760. 

5.  Sales  on  Credit  May  Be  Prohibited.  —  Car- 
penter v.  Underwood,  19  N.  Y.  520;  Grant 
v.  Chapman,  38  N.  Y.  293;  Anthony  v.  Price,  92. 
Ga.  170.  And  see  Van  Rossuin  v.  Walker,  ir 
Barb.  (N.  Y.)  237;  Stern  v.  Fisher,  32  Barb* 
(N.  Y.)  198. 

6.  Power  to  Sell  on  Credit  —  View  that  It  Ren- 
ders Assignment  Fraudulent  —  United  States.  — 
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the  giving  of  such  power  does  not  of  itself  render  the  assignment  fraudulent 
on  its  face,1  though  it  is  a  badge  of  fraud  to  be  considered  with  other  circum- 
stances.2 No  doubt  all  courts  would  now  hold  that  an  assignment  cannot 
enjoin  or  require  a  sale  on  credit,  instead  of  for  cash,  irrespective  of  the 
interests  of  creditors.3 

What  Constitutes  a  Grant  of  Power  to  Sell  on  Credit.  —  There  has  been  some  difficulty 
in  determining  what  constitutes  a  grant  of  power  to  sell  on  credit,  and  the 
decisions  on  this  point  are  not  entirely  in  accord.  It  has  been  held  that  there 
is  such  a  grant  of  power  where  the  assignee  is  authorized  to  dispose  of  the 
property  "in  the  ordinary  course  of  business,"  4  or  to  dispose  of  the  same  "  in 
any  manner  whatsoever,  as  freely  and  lawfully  as  the  assignor  could  do  him- 


Sumner  v.  Hicks,  2  Black.  (U.  S.)  532;  Muller 
v.  Norton,  10.  Fed.  Rep.  719;  Sladler  v.  Car- 
roll, 19  Fed.  Rep.  721. 

Illinois.  —  Bowen  v.  Parkhurst,  24  111.  2,57; 
Pierce  v.  Brewster,  32  111.  26S;  Whipple  v. 
Pope,  33  111.  334;  Gardner  v.  Commercial  Nat. 
Bank,  95  111.  29S. 

Michigan.  —  Sutton  v.  Hanford,  n  Mich. 
513;  Ryerson  v.  Eldred,  18  Mich.  15;  Richard- 
son'z/.  Rogers,  45  Mich.  591. 

Minnesota. — Greenleaf  v.  Edes,  2  Minn. 
264;  Truitt  v.  Caldwell,  3  Minn.  364,  74  Am. 
Dec.  764;  Benton  v.  Snyder,  22  Minn.  247; 
Bennett  v.  Ellison,  23  Minn.  252. 

Nebraska.  —  McCleery  v.  Allen,  7  Neb.  21, 
29  Am.  Rep.  377. 

New  York.  —  Barney  v.  Griffin,  2  N.  Y.  365; 
Nicholson  v.  Leavitt,  6  N.  Y.  510,  57  Am.  Dec. 
499,  reversing  4  Sandf.  (N.  Y.)  252;  Wilson  v. 
Robertson,  21  N.  Y.  587,  19  How.  Pr.  (N.  Y.) 
350;  Porter  v.  Williams,  9  N.  Y.  142,  59  Am. 
Dec.  519,  affirming  (Supm.  Ct.)  5  How.  Pr.  (N. 
Y.  )44i;  Rapalee  v.  Stewart,  27  N.  Y.  310; 
Townsend  v.  Stearns,  32  N.  Y.  209;  Gates  v. 
Andrews,  37  N.  Y.  657,  97  Am.  Dec.  764; 
Woodburn  v.  Mosher,  9  Barb  (N.  Y.)  255; 
Whitney  v.  Krows,  11  Barb.  (N.  Y.)  198;  Bur- 
dick  v.  Post,  12  Barb.  (N.  Y.)  168,  6  N.  Y.  522; 
Meacham  v.  Sternes,  9  Paige  (N.  Y.)  398; 
D'lvernois  v.  Leavitt,  23  Barb.  (N.  Y.)  63; 
Renton  v.  Kelly,  49  Barb.  (N.  Y.)  536;  Hough- 
ton v.  Westervelt,  Seld.  Notes  (N.  Y.)  34. 

Rogers  v.  De  Forest,  7  Paige  (N.  Y.)  272, 
was  to  the  contrary,  but  is  overruled  by  other 
cases  cited  above. 

Utah.  —  Beus  v.  Shaughnessy,  2  Utah  492; 
Sprecht  v.  Parsons,  7  Utah  107. 

Vermont.  —  Page  v.  Olcott,  28  Vt.  465. 

Wisconsin.  —  Hutchinson  v.  Lord,  I  Wis. 
286,  60  Am.  Dec.  381;  Haines  v.  Campbell,  8 
Wis.  187;  Keep  v.  Sanderson,  2  Wis.  42,  60 
Am.  Dec.  404,  12  Wis.  352  {overruled  as  to  the 
construction  of  language  in  Cribben  v.  Ellis, 
69  Wis.  337);  Norton  v.  Kearney,  10  Wis.  443. 

1.  View  that  the  Assignment  Is  Not  Fraudu- 
lent on  Its  Face  —  England. — Janes  v.  Whit- 
bread,  5  Engf.  L.  &  Eq.  431. 

United  Stales.  —  In  re  Walker,  18  Nat. 
Bankr.  Reg.  56,  29  Fed.  Cas.  No.  17,063; 
Wright  v.  Thomas,  1  Fed.  Rep.  716. 

Alabama.  — Ashurst  v  Martin,  9  Port.  (Ala.) 
566;  Smith  v.  Leavitts,  10  Ala.  92;  Abercrom- 
bie  v.  Bradford,  16  Ala.  560;  Shackelford  v. 
Planters',  etc.,  Bank,  22  Ala.  238;  England  v. 
Reynolds,  38  Ala.  370 

California.  — Billings  v.  Billings,  2  Cal.  107, 
56  Am.  Dec.  319;  Wilhoit  v.  Lyons,  98  Cal. 
409. 


Iowa.  —  Petrikin  v.  Davis,  1  Morr.  (Iowa) 
296.  And  see  Savery  v.  Spaulding,  8  Iowa 
239,  74  Am.  Dec.  300. 

Kentucky.  —  Christopher  v.  Covington,  2  B. 
Mon.  (Ky.)  357. 

Maryland.  —  Berry  v.  Matthews,  13  Md.  537; 
Farquharson  v.  Eichelberger,  15  Md.  63. 

Massachusetts.  —  Neally  ^.Ambrose,  21  Pick. 
(Mass.)  185. 

Mississippi.  —  Richardson  v.  Marqueze,  59 
Miss.  80,  42  Am.  Rep.  353;  Baum  v.  Pearce, 
67  Miss.  700. 

Missouri.  —  Gales  v.  Labeaume,  19  Mo.  17; 
Johnson  v.  McAllister,  30  Mo.  327;  State  v. 
Benoist,  37  Mo.  500;  Moore  v.  Carr,  65  Mo. 
App.  64. 

Nebraska.  —  Brahmstadt  v.  McWhirter,  9 
Neb.  6,  31  Am.  Rep.  3q6. 

New  Hampshire. —  Rundlett  v.  Dole,  10  N. 
H.  458. 

New  Mexico.  —  Meyer  v.  Black,  4  N.  Mex. 
190. 

North  Carolina.  —  Hafner  v.  Irwin,  1  Ired. 
L.  (23  N.  Cat.)  490;  Gilmer  v.  Earnhardt,  1 
Jones  L.  (46  N.  Car.)  559;  Bobbin  v.  Rodwell,  I 
105  N.  Car.  236;  Stoneburner  v.  Jeffreys,  116 1 
N.  Car.  78. 

Ohio.  —  Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637;  Conklingz\  Coonrod,  6  Ohio 
St.  611. 

South  Carolina.  —  Vaughan  v.  Evans,  1  Hill 
Eq.  (S.  Car.)  414. 

Tennessee.  —  Gimell  v.  Adams,  11  Humph. 
(Tenn.)  283.  Compare  Farmers',  etc..  Bank  v. 
Martin,  96  Tenn.  i. 

Texas.  —  Baldwin  v.  Peet,  22  Tex.  708,  75 
Am.  Dec.  806;  Eicks  v.  Copeland,  53  Tex.  581, 
37  Am.  Rep.  760;  Schoolher  v.  Hutchins,  66 
Tex.  329;  Kellogg  v.  Muller,  68  Tex.  182; 
Moody  v.  Carroll,  71  Tex.  143,  10  Am.  St.  Rep. 
734- 

Virginia.  —  Dance  v.  Seaman,  11  Gratt. 
(Va.)  778. 

2.  But  Such  Power  Is  a  Badge  of  Fraud.  —  Bil- 
lings v.  Billings,  2  Cal.  107,  56  Am.  Dec.  319; 
Richardson  v.  Marqueze,  59  Miss.  80,  42  Am. 
Rep.  353;  Baldwin  v.  Peet,  22  Tex.  708,  75 
Am.  Dec.  806;  Carlton  v.  Baldwin,  22  Tex. 
724;  Eicks  v.  Copeland,  53  Tex.  581,  37  Am. 
Rep.  760 

3.  Enjoining  or  Requiring  Sale  on  Credit.  — 

Hoffman  v.  Mackall,  5  Ohio  St.  137,  64  Am. 
Dec.  637.  But  see  Gilmer  v.  Earnhardt,  I 
Jones  L.  (46  N.  Car.)  559. 

4.  What  Amounts  to  Grant  of  Authority  to  Sell 
on  Credit. — ■  Truitt  v.  Caldwell,  3  Minn.  364, 
74  Am.  Dec.  764.  See  also  Beus  v.  Shaugh- 
nessy. 2  Utah  492. 
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self."  1  On  the  other  hand  it  has  been  held  that  authority  to  sell  on  credit 
is  not  to  be  considered  as  included  in  the  power  "  to  sell  and  dispose  of  the 
property  upon  such  terms  and  conditions  as,  in  the  judgment  of  the  assignees, 
may  appear  best,  and  most  for  the  interest  of  the  parties  concerned,' and  con 
vert  the  same  into  money,"  or  other  similar  provisions,  which  are  consistent 
with  a  construction  excluding  authority  to  sell  on  credit.2 

The  Principles  which  govern,  or  should  govern,  the  courts  in  construing  assign- 
ments for  the  purpose  of  determining  whether  they  give  authority  to  sell  on 
credit,  are  that  courts  should  not  give  an  unreasonable  construction  to  the 


1.  McCleery  v.  Allen,  7  Neb.  21,  29  Am. 
Rep.  377. 

2.  The  Leading  Case  in  New  York  Is  to  This 
Effect.  —  Kellogg  v.  Slauson,  11  N.  Y.  302, 
affirming  15  Barb.  (N.  Y.)  56.  See  also  Jessup  v. 
Hulse,  21  N.  Y.  168;  Wilson  v.  Robertson,  21 
N.  Y.  587;  Bagley  v.  Bowe,  105  N.  Y.  171,  59 
Am.  Rep.  488;  Meacham  v.  Sternes.  9  Paige 
(N.  Y.)  398;  Hitchcock  v.  Cadmus,  2  Barb.  (N. 
Y.)  381;  Whitney  v.  Krows,  n  Barb.  (N.  Y.) 
198;  Mann  v.  Witbeck,  17  Barb.  (N.  Y.)  388; 
Clark  v.  Fuller,  21  Barb.  (N.  Y.)i28;  Halstead 
v.  Gordon,  34  Barb.  (N.  Y.)  422;  Southworth 
v.  Sheldon,  (Supm.  Ct.  Spec.  T.)  7  How.  Pr. 
(N.  Y.)  414;  Wilson  v.  Ferguson,  (Supm.  Ct. 
Spec.  T.)  10  How.  Pr.  (N.  Y.)  175;  Bellows  v. 
Patridge,  12  N.  Y.  Leg.  Obs.  219.  19  Barb.  (N. 
Y.)  176. 

Power  to  convert  property  into  "  available 
means  "  empowers  sales  on  credit.  Brigham 
v.  Tillinghast,  13  N.  Y.  215*.  See  also  Avail- 
able, vol.  3,  p.  517,  note  2. 

In  Meacham  v.  Sternes,  9  Paige  (N.  Y.)  398, 
where,  in  an  assignment  in  trust,  the  assignor 
directed  the  trustee  to  sell  the  property.  "  in 
such  manner,  and  at  such  reasonable  times, 
as  should  seem  proper  to  him,"  it  was  held 
that  he  was  not  authorized  to  sell  at  retail  or 
on  credit,  nor  to  send  it  to  agents  to  be  sold 
on  commission.  General  as  was  the  power 
conferred,  it  was  held  not  to  extend  to,  and 
that  it  would  not  protect  the  assignee  in  doing, 
the  illegal  acts  mentioned. 

In  Rapalee  v.  Stewart,  27  N.  Y.  610,  it  was 
held  that  a  provision  that  the  property  "  be 
converted  into  cash,  or  otherwise  disposed  of 
to  the  best  advantage  "  by  the  assignee,  gave 
authority  to  sell  on  credit  and  rendered  the 
assignment  void.  See  also  Schufeldt  v.  Aber- 
nethy,  2  Duer  (N.  Y.)  533;  Woodburn  v. 
Mosher,  9  Barb.  (N.  Y.)  255;  Nichols  v.  Mc- 
Ewen,  21  Barb.  (N.  Y.)  65,  affirmed  17  N.  Y. 
22;  Murphy  v.  Bell,  (Supm.  Ct.  Spec.  T.)  8 
How.  Pr.  (N.  Y.)  468. 

United  States.  —  Muller  v.  Norton,  132  U.  S. 
501;  Schuler  v.  Israel,  27  Fed.  Rep.  851. 

In  Georgia  an  assignment  by  a  corporation 
directed  the  assignees  to  proceed  with  reason- 
able and  convenient  dispatch  to  convert  the 
property  into  money,  and  for  that  purpose  to 
sell  and  dispose  of  any  or  all  of  the  property 
in  such  manner  and  on  such  terms  as  they 
may  deem  most  for  the  interest  of  said  trust, 
and  it  was  held  that  this  did  not  render  the 
assignment  fraudulent.  McCallie  v.  Walton, 
37  Ga.  611,  95  Am.  Dec.  369. 

In  Illinois  it  was  held  that  authority  to  sell 
on  credit  was  not  given  by  a  clause  authoriz- 
ing the  assignees  "  to  collect  and  dispose  of 
the  property  and  effects  on  such  terms  and  in 
such  manner  as  they  may  think  best  for  the 


interest  of  the  parties  concerned."  Whipple 
v.  Pope,  33  111.  335;  Sackett  v.  Mansfield,  26 

111.  21 

In  Iowa  there  is  a  decision  to  substantially 
the  same  effect.  See  Berry  7'.  Hayden,  7  Iowa 
469,  where  the  court  upheld  an  assignment 
directing  the  assignee  to  sell  and  dispose  of 
the  property  "  upon  such  terms  and  conditions 
as  in  his  judgment  may  appear  besl." 

In  Massachusetts,  in  the  case  of  Neally  v. 
Ambrose,  21  Pick.  (Mass.)  185,  it  was  held 
that  the  trustee  in  an  assignment  for  the  bene- 
fit of  creditors  had  authority  to  sell  the 
assigned  goods  on  credit,  where  the  assign- 
ment empowered  him  to  sell  in  such  manner 
as  he  might  consider  expedient  and  most  for 
the  interest  of  all  parties,  but  in  this  case  the 
question  was  merely  whether  the  trustee  had 
exceeded  his  authority  in  selling  for  credit. 

In  Michigan  the  decisions  are  to  the  same 
effect.  In  Nye  v.  Van  Husan,  6  Mich.  329,  74 
Am.  Dec.  690,  it  was  held  that  a  clause  in  an  . 
assignment  authorizing  the  assignees  to  sell 
and  dispose  of  the  assigned  property,  "  either 
at  public  or  private  sale,  as  they  in  their  good 
judgment  may  deem  best,  and  upon  such  terms 
and  conditions  as  they  may  deem  most  ad- 
visable, and  for  the  best  interest  of  the  cred- 
itors, converting  the  same  into  money,"  etc., 
would  not  be  construed  as  conferring  a  power 
to  sell  upon  credit.  This  decision  was  fol- 
lowed in  Booth  v.  McNair,  14  Mich.  19. 

Nebraska.  —  Brahmstadt  v.  McWhirter,  9 
Neb.  6,  31  Am.  Rep.  396. 

Texas.  —  See  Kellogg  v.  Muller,  68  Tex.  182. 
Utah.  —  See  Sprecht  v.  Parsons,  7  Utah  107. 
Compare  Beus  v.  Shaughnessy,  2  Utah  492. 
Vermont.  —  See  Mussey  v.  Noyes,  26  Vt.  462. 
In  Wisconsin  there  have  been  conflicting  de- 
cisions on  this  point.  In  Keep  v.  Sanderson, 
2  Wis.  42,  60  Am.  Dec.  404,  12  Wis.  352,  it  was 
held  that  authority  to  the  assignee  "  to  sell 
and  dispose  of  the  assigned  property  upon 
such  terms  and  conditions  as  in  his  judgment 
may  appear  best,  and  most  to  the  interest  of 
the  parties  concerned,"  gave  authority  to  sell 
on  credit  and  rendered  the  assignment  void. 
See  also  Hutchinson  v.  Lord,  1  Wis.  286,  60 
Am.  Dec.  381,  and  Sumner  v.  Hicks,  2  Black. 
(U.  S.)  532,  in  which  Keep  v.  Sanderson  was 
followed  in  construing  the  Wisconsin  statute. 
In  Cribben  v.  Ellis,  69  Wis.  337,  the  case  of 
Keep  v.  Sanderson,  above  cited,  was  over- 
ruled, and  it  was  held  that  authority  to  sell  on 
credit  was  not  included  in  authority  given  to 
the  assignee  to  sell  "  upon  such  terms  and 
conditions  as  in  his  judgment  may  seem  best, 
and  most  for  the  interests  of  the  parties 
concerned."  In  agreement  with  this  is  the  case 
of  Norton  v.  Kearney,  10  Wis.  443.  See  also 
Lord  v.  Devendorf ,  54  Wis.  496,  41  Am.  Rep.  58. 
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language  for  the  purpose  of  holding  the  instrument  void,  and  that  when  its 
language  reasonably  admits  of  two  constructions  they  should  not  adopt  the 
one  that  will  defeat  it.1 

(9)  Mode  of  Sale  —  (a)  In  General.  —  Subject  to  some  limitations  the  mode 
of  sale  may  be  left  to  the  discretion  of  the  assignee,  to  be  exercised,  as  in 
other  respects,  reasonably,  and  in  the  interest  of  the  creditors.2 

(b)  Public  or  Private  Sale.  —  In  the  absence  of  statutory  regulation  to  the  con- 
trary,3 an  assignment  is  not  fraudulent  and  void  on  its  face  because  it  directs 
or  empowers  the  assignee  to  sell,  in  his  discretion,  either  at  public  or  private 
sale.4 

(c)  Carrying  On  of  Business  —  By  Assignee.  —  An  assignment  which  directs  or 
authorizes  the  assignee  to  continue  to  carry  on  the  business  of  the  assignor, 
when  given  chiefly  for  the  benefit  of  the  assignor,  or  where  the  purpose 
or  effect  is  to  hinder  and  delay  creditors  for  an  unreasonable  period,  is 
fraudulent  and  void  on  its  face.5    It  has  been  held  that  if  the  assignee  is 


1.  The  Governing  Principle  of  Construction.  — 
Whipple  v.  Pope,  33  111.  334;  Whitney  v. 
Krows,  ir  Barb.  (N.  Y.)  198;  Kellogg  v.  Slau- 
son,  11  N.  Y.  302;  Booth  v.  McNair,  14  Mich. 
19.  See  infra,  this  section,  Construction  of 
Assignment. 

2.  Mode  of  Sale — Discretion  of  Assignee. — ■ 
Shackelford  v.  Planters',  etc.,  Bank,  22  Ala. 
238;  Evans  v.  Lamar,  21  Ala.  333;  Wilhoit  v. 
Lyons,  98  Cal.  409;  Sackett  v.  Mansfield,  26 
111.  21;  Beatty  v.  Davis,  9  Gill  (Md.)  211;  Nye 
v.  Van  Husan,  6  Mich.  329,  74  Am.  Dec.  690; 
Stoneburner  v.  Jeffreys,  116  N.  Car.  78. 

Notice.  —  If  a  statute  requires  the  sale  to  be 
made  on  a  certain  number  of  days'  notice,  an 
assignment  cannot  authorize  or  direct  a  sale 
without  notice,  nor  on  less  notice.  Schoolfield 
v.  Johnson,  11  Fed.  Rep.  297,  3  McCrary  (U. 
S.)  551;  Rice  v.  Frayser,  24  Fed.  Rep.  460. 

3.  Public  or  Private  Sale.  —  If  a  statute  re- 
quires a  public  sale  an  assignment  cannot 
authorize  a  private  sale.  Schoolfield  v.  John- 
son, 11  Fed.  Rep.  297;  Raleigh  v.  Griffith,  37 
Ark.  150;  Appolos  v.  Brady,  4  U.  S.  App.  209, 
49  Fed.  Rep.  401. 

4.  Alabama.  —  Abercrombie  v.  Bradford,  16 
Ala.  560;  Shackelfnrd  v.  Planters',  etc.,  Bank, 
22  Ala.  238;  England  v.  Reynolds,  38  Ala. 
370. 

California.  —  Wilhoit  v.  Lyons,  98  Cal.  409. 

Illinois.  — Sackett  v.  Mansfield,  26  111.  21. 

Maryland.  —  Beatty  v.  Davis,  9  Gill  (Md.) 
211;  Farquharson  v.  Eichelberger,  15  Md.  63; 
Berry  v.  Matthews,  13  Md  537. 

Massachusetts.  —  Neally  v.  Ambrose,  21  Pick. 
(Mass.)  185. 

Michigan.  —  Nye  v.  Van  Husan,  6  Mich.  329, 
74  Am.  Dec.  690. 

Mississippi. — Anderson  v.  Lachs,  59  Miss. 
III. 

Missouri.  —  State  v.  Benoist,  37  Mo.  500. 

New  York.  —  Halstead  v.  Gordon,  34  Barb. 
(N.  Y.)  422;  Bellows  v.  Patridge,  19  Barb.  (N. 
Y.)  176,  affirming  12  N.  Y.  Leg.  Obs.  219. 

Ohio.  —  Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637. 

Rhode  Island.  —  Waldron  v.  Wilcox,  13  R.  I. 
518. 

Texas.  —  Baldwin  v.  Peet,  22  Tex.  708,  75 
Am.  Dec.  806;  Schoolher  v.  Hutchins,  66  Tex. 
324;  Willis  v.  Thompson,  85  Tex.  301. 

Virginia.  —  Marks  v.  Hill,  15  Gratt.  (Va.) 
400. 


4i 


West  Virginia.  —  Kyle  v.  Harvey,  25  W. 
Va.  716,  52  Am.  Rep.  235. 

APrivateSale  may  be  authorized.  Halstead 
v.  Gordon,  34  Barb.  (N.  Y.)  422;  Kyle  v. 
Harvey,  25  W.  Va.  716,  52  Am.  Rep.  235; 
Landeman  v.  Wilson,  29  W.  Va.  702.  Further 
as  to  private  sales,  see  the  title  Assignments 
for  the  Benefit  of  Creditors,  vol.  3,  p.  93. 

Power  to  Sell  at  Auction  Held  a  Badge  of 
Fraud. —  Work  v.  Ellis,  50  Barb.  (N.  Y.)  512; 
Baldwin  v.  Peet,  22  Tex.  708,  75  Am.  Dec.  806; 
Carlton  v.  Baldwin,  22  Tex.  724. 

5.  Provision  for  Carrying  On  Business  by 
Assignee  —  England.  — Spencer  v.  Slater,  4  Q. 

B.  D.  13;  Owen  v.  Body,  5  Ad.  &  El.  28,  31  E. 

C.  L.  254. 

United  States.  —  Hill  v.  Agnew,  12  Fed.  Rep. 
230;  Bartlett  v.  Teah,  1  McCrary  (U.  S.)  176 
(under  Arkansas  statute);  Webb  v.  Armistead, 
26  Fed.  Rep.  70;  Stafford  Nat.  Bank  v. 
Sprague,  17  Fed.  Rep.  784. 

Connecticut.  —  De  Wolf  v.  A.  &  W.  Sprague 
Mfg.  Co.,  49  Conn.  282. 

Illinois.  —  Gardner  v.  Commercial  Nat. 
Bank,  95  111.  298.  And  see  Milligan  v. 
O'Conor,  19  111.  App.  487. 

Maryland.  —  Inloes  v.  American  Exch. 
Bank,  11  Md.  173,  69  Am.  Dec.  190,  7  Md. 
380;  Jones  v.  Syer,  52  Md.  211,  36  Am.  Rep. 
366;  Maughlin  v.  Tyler,  47  Md.  545. 

Minnesota.  —  Truitt  v.  Caldwell,  3  Minn. 
364,  74  Am.  Dec.  764;  Gere  v.  Murray,  6  Minn. 
305. 

Mississippi.  —  See  Richardson  v.  Marqueze, 
59  Miss.  80,  42  Am.  Rep.  353. 

Missouri. — Attleboro  First  Nat.  Bank  v. 
Hughes,  10  Mo.  App.  7. 

New  York.  —  Dunham  v.  Waterman,  17  N. 
Y.  9,  72  Am.  Dec.  406,  (overruling  on  this  point 
Cunningham  v.  Freeborn,  11  Wend.  (N.  Y.) 
240),  and  reversing  Schlussel  v.  Willett,  34 
Barb.  (N.  Y.)  615;  Renton  v.  Kelly,  49  Barb. 
(N.  Y.)  536. 

Pennsylvania.  —  Peters  v.  Light-,  76  Pa.  St. 
289. 

Rhode  Island.  — Gardner  v.  Commercial  Nat. 
Bank,  13  R.  I.  155. 

Tennessee.  —  Rindskoff  v.  Guggenheim,  3 
Coldw.  (Tenn.)  284;  Lowenstein  v.  Love,  16 
Lea  (Tenn.)  658. 

Texas.  —  McCormack  v.  Bignall,  1  Tex. 
App.  Civ.  Cas.,  §  760. 

West  Virginia.  —  Landeman  v.  Wilson,  29 
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directed  or  authorized  to  carry  on  the  business,  in  his  discretion,  for  such  time 
as  it  may  be  beneficial  to  do  so,  and  to  sell  the  property  in  the  course  of  busi- 
ness, and  apply  the  proceeds  in  payment  of  debts,  this  per  se  renders  the 
assignment  fraudulent  and  void,  for  "it  is  an  attempt  on  the  part  of  the 
debtor  to  place  his  property,  for  an  uncertain  and  indefinite  period,  beyond 
the  reach  of  his  creditors,  and  to  make  their  rights  in  a  great  measure  depend- 
ent upon  the  uncontrolled  discretion  of  a  trustee  of  the  debtor's  own 
selection."  1 

By  Assignor.  —  The  effect  of  the  assignor's  continuing  to  carry  on  the  busi- 
ness is  treated  in  another  place.* 

By  Creditors.  —  An  assignment  is  not  valid  if  it  permits  the  business  to  be 
thus  carried  on  by  creditors.3 

Qualifications  of  This  Rule.  —  The  rule  above  stated  does  not  prevent  provisions 
in  an  assignment  for  carrying  on  the  debtor's  business  to  such  an  extent,  and 
for  such  time,  as  may  be  necessary  to  prevent  injury  to  creditors  by  an  unrea- 
sonable sacrifice  of  the  property.4 

Manufacture  of  Raw  Material,  or  of  goods  in  process  of  manufacture,  after  an 
assignment  by  a  debtor  engaged  in  manufacturing,  may  be  advisable  in  the 
interest  of  the  creditors,  and  assignments  containing  provisions  for  continuing 
the  business  for  this  purpose  have  been  sustained  by  some  of  the  courts.5 


W.  Va.  702;  Kyle  v.  Harvey,  25  W.  Va.  730, 
52  Am.  Rep.  235. 

1.  Jones  v.  Syer,  52  Md.  216,  36  Am.  Rep. 
366.  See  also  Webb  v.  Armistead,  26  Fed. 
Rep.  70. 

In  Inloes  v.  American  Exch.  Bank,  11  Md. 
173,  69  Am.  Dec.  190,  7  Md.  380.  the  assign- 
ment gave  the  trustee  power,  at  his  discretion, 
to  sell  the  property  conveyed  by  the  deed,  con- 
sisting of  a  stock  of  goods  in  trade,  "  gradually 
in  the  manner  and  on  the  terms  in  which,  in 
course  of  their  birsiness,  [the  grantors]  have 
sold  and  disposed  of  their  merchandise." 
It  was  held  that  this  provision  rendered  the 
deed  void  upon  its  face,  and  could  not  be 
aided  by  parol  proof  that  it  was  inserted  for 
the  benefit  of  creditors,  and  was  designed 
to  and  did  operate  for  their  advantage. 

2.  Carrying  On  of  Business  by  the  Assignor.  — 
See  infra,  this  section,  Reservations  for  Benefit 
of  Assignor — Continuance  of  Business  by 
Assignor  ;  Employment  of  Assignor  by  Assignee. 

3.  Carrying  On  of  Business  by  Creditors.  —  See 
Peters  v.  Light,  76  Pa.  St.  289. 

4.  Qualifications  of  Rule  Against  Continuing 
Business  —  England.  —  Coates  v.  Williams,  7 
Exch.  205;  Janes  v.  Whitbread,  11  C.  B.  406, 
73  E.  C.  L.  406. 

United  States.  —  Talley  v.  Curtain,  54  Fed. 
Rep.  43. 

Alabama.  —  Ravisies  v.  Alston,  5  Ala.  297; 
Rankin  v.  Lodor,  21  Ala.  380. 

Connecticut.  —  De  Forest  v.  Bacon,  2  Conn. 
633;  Kendall  v.  New-England  Carpet  Co.,  13 
Conn.  383. 

Kentucky.  —  Gerst  v.  Turley,  7  Ky.  L.  Rep. 
217.  » 

Massachusetts.  — Foster  v.  Saco  Mfg.  Co.,  12 
Pick.  (Mass.)  451;  Woodward  v.  Marshall,  22 
Pick.  (Mass.)  468. 

Mississippi.  —  Anderson  v.  Lachs,  59  Miss, 
in. 

Mew  York.  —  Robbins  v.  Butcher,  104  N.  Y. 
575- 

North  Carolina.  — Stoneburner  v.  Jeffreys, 
116  N.  Car.  78. 
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Pennsylvania.  —  Guiterman    v.    Landis,  2 
Pearson  (Pa.)  188. 

Tennessee.  —  Rindskoff  v.    Guggenheim,  3 
Coldw.  (Tenn.)  284. 

Virginia.  —  Marks  v.  Hill,  15  Gratt.  (Va.) 
400;  Williams  v.  Lord,  75  Va.  390. 

If  It  Is  Left  for  the  Court  to  Determine  whether 
it  is  necessary  for  the  business  to  be  continued 
the  assignment  is  valid.  Robbins  v.  Butcher, 
104  N.  Y.  575. 

5.  Manufacture  of  Raw  Material  on  Hand  — . 
England. — Janes  v.  Whitbread,  11  C.  B.  406,1 
73  E.  C.  L.  406,  5  Eng.  L.  &  Eq.  431.  1 

United  States.  —  Olney  v.  Tanner,  10  Fed.' 
Rep.  101;  Talley  v.  Curtain,  54  Fed.  Rep.  43, 
8  U.  S.  App.  347. 

Connecticut.  —  De  Forest  v.  Bacon,  2  Conn. 
633;  Kendall  v.  New-England  Carpet  Co.,  13 
Conn.  383. 

Massachusetts.  —  Woodward  v.  Marshall,  23 
Pick.  (Mass.)  468:  Foster  v.  Saco  Mfg.  Co., 
12  Pick.  (Mass.)  451. 

New  York.  —  Robbins  v.  Butcher,  104  N.  Y. 
575.  Compare  Renton  v.  Kelly,  49  Barb.  (N. 
Y.)  536. 

Tennessee.  —  Rindskoff  v.  Guggenheim,  3 
Coldw.  (Tenn.)  284. 

Virginia.  —  Marks  v.  Hill,  15  Gratt.  (Va.) 
400. 

In  Dunham  v.  Waterman,  17  N.  Y.  9,  72 
Am.  Dec.  406,  il  was  held  that  a  provision  in 
the  assignment  by  an  insovent  debtor  of  all 
his  property,  consisting  in  part  of  unfinished 
machinery  and  materials  in  process  of  manu- 
facture, the  completion  of  which  was  necessary 
to  an  advantageous  sale,  authorizing  the  as- 
signees to  complete  the  manufacture  and  work  _ 
up  the  materials  at  the  expense  of  ihe  as- 
signed fund,  as  in  their  judgment  might  be-' 
advisable  so  as  to  realize  the  greatest  amount 
of  money  therefrom,  renders  the  assignment 
fraudulent  and  void  on  its  face,  though  an  ac- 
tual fraudulent  intent,  except  as  thereby  mani- 
fested, is  disproved.  The  case  of  Cunningham 
v.  Freeborn,  11  Wend.  (N.  Y.)  240,  so  far  as  it 
conflicts  herewith  was  overruled. 
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Replenishing  stock.  —  It  has  also  been  held  that  an  assignment  of  a  stock  of 
goods  is  not  necessarily  invalid  because  it  empowers  the  assignee  to  replenish 
the  stock  by  reinvesting  money  in  goods,  in  order  to  promote  the  sale  of  the 
remainder.1 

(io)  Collection  or  Sale  of  Choses  in  Action  —  (a)  In  General.  —  An  assignment 
may  confer  upon  the  assignee  power  to  collect  debts;3  or  to  sell  and  dispose 
of  the  same,  if  the  interests  of  creditors  so  require.3  It  may,  and  it  must, 
allow  a  reasonable  time  for  collection.4  Ordinarily  it  would  be  improper  to 
direct  or  authorize  the  assignee  to  grant  indulgence  to  the  debtors  of  the 
assignor,  but  peculiar  circumstances  may  render  it  proper  to  do  so.5 

(b)  Compounding  or  Compromising  with  Debtors.  —  An  assignment  is  not  fraudulent 
and  void  on  its  face  because  it  gives  the  assignee  authority  to  compound  or 
compromise  with  debtors  of  the  assignor,  taking  a  part  for  the  whole,  when 
he  shall  deem  it  expedient  to  do  so.0 

(c)  Arbitration.  — ■  Nor  is  an  assignment  fraudulent  because  it  authorizes  the 
assignee  to  submit  disputed  claims  to  arbitration.7 

h.  Exemption  of  Assignee  from  Liability.  —  An  assignment  is  fraudu- 
lent on  its  face  if  it  exempts  the  assignee  from  duties  and  liabilities  which  the 
law  would  impose  in  the  absence  of  any  exemption,8  as  where  it  stipulates 


Completion  of  Buildings.  —  That  power  may  be 
given  the  assignee  to  complete  unfinished 
buildings,  see  Watson  v.  Butcher,  37  Hun  (N. 
Y.)  391,  reversing  Watson  v.  Brown,  (Suom. 
Ct.  Spec.  T.)  15  Abb.  N.  Cas.  (N.  Y.)  412; 
Robbins  v.  Butcher,  104  N.  Y.  575. 

A  Provision  Making  Creditors  Partners  is  not 
permissible.  Owen  v.  Body,  5  Ad.  &  El.  28, 
31  E.  C.  L.  254. 

A  Badge  of  Fraud.  —  De  Forest  v.  Bacon,  2 
Conn.  633;  American  Exch.  Bank  v.  Inloes,  7 
Md.  380,  rr  Md.  173,  69  Am.  Dec.  190. 

1.  Replenishing  Stock  in  Trade  —  United  States. 
—  Olney  v.  Tanner,  10  Fed.  Rep.  101. 

Kentucky.  —  Gerst  v.  Turley,  7  Ky.  L.  Rep. 
217. 

Mississippi.  —  Mattison  v.  Judd,  59  Miss.  99. 

North  Carolina. — Stoneburner  v.  Jeffreys, 
116  N.  Car.  78. 

Tennessee.  —  Rindskoff  v.  Guggenheim,  3 
Cold  w.  (Tenn.)  284. 

Virginia.  —  Marks  v.  Hill,  15  Gratt.  (Va.) 
400;  Williams  v.  Lord,  75  Va.  390. 

And  see  Boldero  v.  London,  etc.,  Loan, 
etc.,  Co.,  5  Ex.  D.  47. 

2.  Collection  of  Debts  Due  Assignor.  —  Richard- 
son v.  Stringfellosv,  100  Ala.  416;  Watson  v. 
Bagaley,  12  Pa.  St.  164,  51  Am.  Dec.  595. 

3.  Sale  of  Choses  in  Action.  —  Casey  v.  Janes, 
37  N.  Y.  608.  And  see  Wickham  v.  Green,  61 
Miss.  463;  Anderson  v.  Lachs,  59  Miss,  ill; 
Armitage  z-.  Rector,  62  Miss.  600. 

4.  Time  Allowed  for  Collection.  —  Robins  v. 
Embry,  Smed.  &  M.  Ch.  (Miss.)  207. 

In  Richardson  v.  Stapleton,  60  Miss.  97,  an 
assignment  was  held  fraudulent  and  void  be- 
cause it  absolutely  required  the  assignee  to 
sell  choses  in  action  after  the  expiration  of 
nine  months  for  collection,  since  this  did  not 
allow  sufficient  time  for  collection,  and  might 
occasion  loss  to  creditors  by  a  forced  sale. 
Compare  Armitage  v.  Rectur,  62  Miss.  600. 

5.  Allowing  Payments  in  Instalments.  —  In 
Ex  p.  Conway,  4  Ark.  302,  an  assignment  by 
a  bank,  allowing  the  debtors  of  the  bank  to 
pay  their  debts  in  equal  annual  payments  in 
eight  years,  was  sustained,  as  it  appeared  from 


the  peculiar  circumstances  that  a  less  time 
.  would  have  seriously  injured  the  creditors, 
the  stockholders,  and  the  slate. 

6.  Power  to  Compound  or  Compromise  with 
Debtors  —  Alabama.  —  England  v.  Reynolds,  38 
Ala.  370. 

Iowa.  —  Berry  v.  Hayden,  7  Iowa  469. 
Kentucky.  —  White  v.  Monsarrat,  18  B.  Mon. 
(Ky.)  810. 

Maryland.  —  Price  v.  De  Ford,  18  Md.  489. 

Michigan. — Watkins  v.  Wallace,  19  Mich.  57. 

Mississippi.  —  Robins  v.  Embry,  Smed.  &  M. 
Ch.  (Miss.)  207. 

Missouri.  —  State  v.  Benoist,  37  Mo.  500. 

Nebraska. —  Lininger  v.  Raymond,  9  Neb. 
40. 

New  York.  —  Brigham  v.  Tillinghast,  15 
Barb.  (N.  Y.)  618,  reversed  on  another  point 
in  13  N.  Y.  215;  Bellows  v.  Patridge,  19  Barb. 
(N.  Y.)  176;  Ginther  v.  Richmond,  18  Hun  (N. 
Y.)  232;  McConnell  v.  Sherwood,  19  Hun  (N. 
Y.)  519,  84  N.  Y.  522,  38  Am.  Rep.  537;  Dow 
v.  Platner,  16  N.  Y.  562;  Coyne  v.  Weaver,  84 
N.  Y.  386;  Bagley  v.  Bowe,  105  N.  Y.  171,  59 
Am.  Rep.  488.  Contra,  Murphy  v.  Bell, 
(Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  468; 
Woodburn  v.  Mosher,  9  Barb.  (N.  Y.)  255. 

Ohio.  —  Conkling  v.  Coonrod,  6  Ohio  St. 
611. 

7.  Submission  to  Arbitration.  —  Watkins  v. 
Wallace,  19  Mich.  57. 

8.  Provisions  as  to  Responsibility  of  Assignee  — 
Connecticut.  —  De  Wolf  v.  A.  &  W.  Sprague 
Mfg.  Co.,  49  Conn.  282. 

District  of  Columbia.  —  Hayes  v.  Johnson,  6 
D.  C.  174:  Kansas  City  Packing  Co.  v. 
Hoover,  1  App.  Cas.  (D.  C.)  268. 

Illinois.  —  Mclntire  v.  Benson,  20  111.  500; 
Finlay  v.  Dickerson,  29  111.  9. 

New  Hampshire.  —  True  v.  Congdon,  44  N. 
H.  48. 

New  York.' — Olmstead  v.  Herrick,  I  E.  D. 
Smith  (N.  Y.)  310;  Litchfield  v.  White,  7  N.  Y. 
438,  57  Am.  Dec.  534,  affirming  3  Sandf.  (N. 
Y.)  545- 

Tennessee. — August  v.  Seeskind,  6  Coldw. 
(Tenn.)  166. 
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that  he  shall  be  responsible  for  wilful  defaults  only,  thereby  exempting  him 
from  liability  for  neglect ;  1  or  that  he  shall  be  liable  only  for  wanton  neglect,2 
or  gross  negligence,3  etc.  It  is  otherwise,  however,  where  the  stipulation 
imposes  duties  or  liabilities  beyond  what  the  law  imposes,"  or  only  such  as  the 
law  imposes,  as  where  it  provides  that  he  shall  be  responsible  only  for  his 
actual  receipts  and  wilful  or  neglectful  defaults.4 

Default  of  Agents.  —  The  assignee  may  properly  be  exempted  from  liability 
for  the  neglect  or  default  of  agents,  provided  he  is  not  exempted  from  his 
obligation  to  use  due  care  in  the  selection  of  fit  agents,  and  in  holding  them 
to  strict  and  prompt  responsibility  for  their  acts  and  omissions.5 

Effect  of  Covenant  by  Assignee.  —  An  assignment  stipulating  for  a  less  degree  of 
diligence  on  the  part  of  the  assignee  than  the  law  imposes  is  not  rendered 
yalid  by  his  covenant  faithfully  to  execute  all  the  trusts  imposed  upon  him 
by  the  assignment,  for  this  covenant  binds  him  to  execute  the  trusts,  not 
according  to  law,  but  in  the  manner  specified  in  the  assignment.6 

i.  Provisions  as  to  Distribution  of  Assets.  — (i)  In  General.  —  Pro- 


Texas. —  Fechheimer  v.  Ball,  I  Tex.  App. 
Civ.  Cas.,  §  766. 

Wisconsin.  —  Hutchinson  v.  Lord,  1  Wis. 
286,  60  Am.  Dec.  381. 

And  other  cases  cited  in  the  note  following. 

A  provision  in  an  assignment,  that  the  as- 
signee, "  while  acting  in  good  faith,  shall  not 
be  made  or  held  personally  liable  in  the  prem- 
ises, in  any  manner,"  is  such  a  restriction 
upon  the  liability  of  the  assignee  as  renders 
the  assignment  fraudulent  and  void  as  against 
credilors.  Hutchinson  v.  Lord,  1  Wis.  286,  60 
Am.  Dec.  381. 

1.  "Wilful  Defaults"  Only.  —  Assignments 
were  held  fraudulent  and  void  because  of  such 
stipulation  in  the  following  cases:  Mclntire  v. 
Benson,  20  111.  500;  Robinson  v.  Nye,  21  111. 
592;  Finlay  v.  Dickerson,  29  111.  9;  Spinney  v. 
Portsmouth  Hosiery  Co.,  25  N.  H.  q;  Brown 
v.  Warren,  43  N.  H.  430;  True  v.  Congdon,  44 
N.  H.  48.  But  see  Thomas  v.  Clark,  65  Me. 
296. 

2.  "  Wanton  Neglect."  —  August  v.  Seeskind, 

6  Coldw.  (Tenn  )  166. 

3.  "  Gross  Negligence."  —  Litchfield  v.  White, 

7  N.  Y.  438,  57  Am.  Dec.  534,  affirming  3 
Sandf.  (N.  Y.)  545;  Metcalf  v.  Van  Brunt,  37 
Barb.  (N.  Y.)62i;  Olmstead  v.  Herrick,  1  E. 
D.  Smith  (N.  Y.)  310.  Compare  Jacobs  v. 
Allen,  18  Barb.  (N  Y.)  549. 

Actual  Receipts  Only.  —  Since  an  assignee  is 
bound  to  use  reasonable  diligence  to  obtain 
the  possession  of  the  property  assigned,  and 
is  liable  for  neglect  in  this  respect,  an  assign- 
ment is  void  if  it  provides  that  he  shall  be  re- 
sponsible for  such  property  only  as  actually 
comes  into  his  possession.  Mclntire  -'.  Ben- 
son, 20  111.  500;  Finlay  v.  Dickerson,  29  111.  9; 
Pitt  v.  Viley,  4  Bibb  (Ky.)  446;  Spinney  v. 
Porlsmouth  Hosiery  Co.,  25  N.  H.  9;  Brown 
v.  Warren,  43  N.  H.  430;  True  v.  Congdon,  44 
N.  H.  48.  But  see  Gordon  v.  Cannon,  18 
Gratt.  (Va.)  387;  Thomas  v.  Clark,  65  Me.  296; 
Hennessy  v.  Western  Bank,  6  W.  &  S.  (Pa.) 
300,  40  Am.  Dec.  560. 

4.  "  Actual  Benefits  and  Wilful  or  Neglectful 
Defaults."  —  In  Whipple  v.  Pope,  33  111.  334,  it 
was  held  that  an  assignment  was  not  rendered 
invalid  by  a  provision  that  the  assignees  should 
be  "  responsible  only  for  their  actual  benefits 
and  wilful  or  neglectful  defaults."    In  giving 


the  reason  for  the  decision,  the  court  lays  down 
the  principle  stated  in  the  text,  and  holds  the 
deed  valid  because  the  language  used  ex- 
presses only  the  legal  liability  of  the  assignee. 
"  Every  abuse  of  the  trust  reposed  must  be 
either  wilful  or  negligent.  No  other  kind  of 
default  could  occur."  See  also  Farqjharson 
v.  Eichelberger,  15  Md.  63;  Rankin  v.  Lodor, 
21  Ala.  380;  Thomas     Clark,  65  Me.  296. 

"  Wilful  Commission,  Omission,  or  Neglect."  — 
The  same  is  true  of  a  provision  limiting  the 
assignees'  liability  for  deterioration  or  loss  to 
such  as  is  "  consequent  upon  their  wilful  com- 
mission, omission,  or  neglect."  Maennel  v. 
Murdock,  13  Md.  163. 

Inability  to  Collect  Debts.  —  An  assignment  is 
not  rendered  invalid  by  an  exemption  of  the 
assignee  from  liability  to  account  for  debts 
which  he  is  unable  to  collect  by  reason  of  the 
debtors'  insolvency  or  any  other  cause.  Casey 
v.  Janes,  37  N.  Y.  608. 

5.  Neglect  or  Default  of  Agents.  —  It  has 
been  held  that  an  assignment  is  not  invali- 
dated by  a  provision  that  the  assignee  shall 
not  be  liable  for  any  default  or  omission  of 
any  of  the  agents  employed  by  him  in  the  exe- 
cution of  the  trust,  as  this  does  not  discharge 
him  from  the  obligation  to  select  fit  agents, 
and  to  hold  them  to  a  strict  and  prompt  respon- 
sibility for  their  acts,  which  would  be  the 
extent  of  his  obligation  in  the  absence  of  such 
a  provision.  Gordon  v.  Cannon,  18  Gratt. 
(Va.)  387.  See  also  Ashurst  v.  Martin,  9  Port. 
(Ala.)  566;  Rankin  v.  Lodor,  21  Ala.  380;  Van 
Nest  v.  Yoe,  1  Sandf.  Ch.  (N.  Y.)  4;  Jacobs 
v.  Allen,  18  Barb.  (N.  Y.)  549;  Hennessy  v. 
Western  Bank,  6  W.  &  S.  (Pa.)  300,  40  Am. 
Dec.  560.  But  see  Kansas  City  Packing  Co. 
v.  Hoover,  1  App.  Cas.  (D.  C.)  268. 

"  Negligence  or  Misdoings  of  Any  Other  Person." 
—  In  Texas  it  was  held  that  an  assignment  was 
not  invalid  on  its  face  because  it  provided  that 
the  assignee  should  "  not  be  answerable  for  the 
negligence  or  misdoings  of  any  other  person." 
Baldwin  v.  Peet,  22  Tex.  70S,  75  Am.  Dec.  806. 

But  such  a  provision  is  regarded  as  a  badge 
of  fraud.  Baldwin  v.  Peet.  22  Tex.  708,  75 
Am.  Dec.  806;  Carlton  v.  Baldwin,  22  Tex. 
724. 

6.  Assignment  Not  Cured  by  Assignee's  Cove- 
nant. —  Finlay  v.  Dickerson,  29  111.  23. 
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visions  as  to  the  distribution  of  the  assets  of  an  estate  assigned  for  the  benefit 
of  creditors,  which  have  the  effect  of  unreasonably  hindering,  delaying,  or 
defrauding  creditors,  will  render  the  assignment  fraudulent  and  void.1  What 
has  been  said  in  another  place  of  the  effect  of  provisions  as  to  the  sale  of 
tne  property  by  the  assignee  applies  here,  for  delay  in  the  sale  of  the  property 
necessarily  delays  the  distribution.2 

(2)  Payment  of  Expenses  —  (a;  In  General,  — •  An  assignment  for  the  benefit  of 
creditors  may  properly  direct  the  payment  by  the  assignee,  out  of  the  assigned 
estate,  of  all  necessary  and  reasonable  expenses,  including  the  expense  of 
drawing  up  the  assignment,3  and  the  expenses  that  may  reasonably  be  incurred 
in  executing  the  trust.4 

(b)  Expenses  of  Suits.  — ■  Provision  may  be  made  for  the  payment  of  all  reason- 
able expenses  incurred  by  the  assignee  in  instituting,  prosecuting,  or  defend- 
ing suits  in  relation  to  the  assigned  estate.5 

Attorneys' Fees. — -And  the  provision  may  include  the  expense  of  employ- 
ing attorneys  or  counsel,  either  for  the  purpose  of  prosecuting  or  defending 
such  suits,  or  for  advice  or  other  assistance  in  the  execution  of  the  trust.6 

(c)  Expenses  of  Assignor.  —  Provision  cannot  be  made  for  payment  of  expenses 


1.  Provisions  as  to  Distribution  of  Assets  —  Ala- 
bama.  —  Asharsl  v.  Martin,  9  Port.  (Ala.)  566; 
Shearer  v.  Loftin,  26  Ala.  703. 

Illinois.  —  Hardin  v.  Osborne,  60  111.  93. 

Kansas.  —  Higby  v.  Ay  res,  14  Kan.  331. 

Maryland.  — Green  v.  Trieber,  3  Md.  ir. 

Mississippi.  —  Robins  v.  Embry,  Smed.  & 
M.  Ch.  (Miss.)  207. 

Pennsylvania.  —  Sheerer  v.  Lautzerheizer,  6 
Watts  (Pa  )  543- 

Virginia.  —  Sheppard  v.  Turpin,  3  Gratt, 
(Va.)  373. 

And  cases  hereafter  specifically  cited. 

2.  See  supra,  this  section,  Provisions  as  to 
Sale  and  Collection  of  Assets. 

In  North  Carolina  it  was  held  that  an 
assignment  by  a  corporation  was  not  neces- 
sarily fraudulent  because  it  required  the  as- 
signee, after  the  paymeni  of  certain  preferred 
creditors,  to  apply  the  residue  of  the  proceeds 
to  other  debts  of  the  corporation,"  under  the 
direction  of  the  president  and  a  majority  of 
the  directors."  But  it  was  held  that  ihis  pro- 
vision was  evidence  of  fraud.  Blalock  v.  Ker- 
nersville  Mfg.  Co.,  no  N.  Car.  99. 

3.  Provision  for  Payment  of  Expenses  —  Draw- 
ing Assignment  —  United  Stales.  —  Hill  v. 
Agnew,  12  Fed.  Rep.  230. 

Georgia.  —  Drucker  v.  Wellhouse,  82  Ga.  129. 

Mississippi.  —  Memphis  Grocery  Co.  v. 
Leach,  71  Miss.  959. 

New  York.  —  Campbell  v.  Woodworth,  33 
Barb.  (N.  Y.)  425,  24  N.  Y.  304. 

South  Carolina.  —  Bryce  v.  Foot,  25  S.  Car. 
467;  Verner  v.  Davis,  26  S.  Car.  609;  Haynes 
v.  Hoffman,  46  S.  Car.  157. 

Texas.  —  Hamilton-Brown  Shoe  Co.  v.  Lasl- 
inger,  (Tex.  Civ.  App.  1894)  26  S.  W.  Rep. 
924;  Muse  v.  Chaney,  (Tex.  Civ.  App.  1895)  30 
S.  W.  Rep.  374. 

4.  Other  Expenses  in  Executing  Trust  —  A  la~ 
bama.  —  Rankin  v.  Lodor,  21  Ala.  380. 

Colorado.  —  Burr  v.  Clement,  9  Colo.  I. 
Georgia.  —  Anthony  v.  Price,  92  Ga.  170. 
Illinois.  — Blow  v.  Gage,  44  111.  208. 
Kentucky.  —  Vernon  v.  Morton,  8  Dana  (Ky.) 
247. 

Maine.  —  Canal  Bank  r.  Cox,  6  Me.  395. 
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Mississippi.  —  Robins  v.  Embry,  Smed.  & 
M.  Ch.  (Miss.)  207;  Armitage  v.  Rector,  62 
Miss.  600. 

New  Hampshire  — Flint  v.  Clinton  Co.,  12 
N.  H.  430. 

New  York.  —  Campbell  v.  Woodworth,  33 
Barb.  (N.  Y.)  425,  affirmed  in  24  N.  Y.  304; 
Halstead  v.  Gordon,  34  Barb.  (N.  Y.)  422; 
Keteltas  v.  Wilson,  36  Barb.  (N.  Y.)  298; 
Jacobs  v.  Remsen,  36  N.  Y.  668;  Butt  v.  Peck, 
I  Daly  (N.  Y.)  83;  Eyre  v.  Beebe,  (Supm.  Ct. 
Spec.  T.)  28  How.  Pr.  (N  Y.)  333. 

Tennessee.  —  Rindskoff  v.  Guggenheim,  3 
Coldw.  (Tenn.)  284. 

Texas.  —  Moody  v.  Carroll,  71  Tex.  143,  10 
Am.  St.  Rep.  734. 

This  is  true  even  where  there  is  a  statute 
which  expressly  declares  that  "  all  "  the  estate 
of  the  debtor  shall  be  distributed  among  the 
creditors.    Flint  v.  Clinton  Co..  12  N.  H.  430. 

5.  Expense  of  Prosecuting  and  Defending  Suits. 
—  Bickham  v.  Lake,  51  Fed.  Rep.  892;  Vernon 
v.  Morton,  8  Dana  (Ky.)  247;  Austin  v.  Bell, 
20  Johns.  (N.  Y.)  442,  11  Am.  Dec.  297;  Lentil- 
hon  v.  Moffat,  1  Edw.  (N.  Y.)  451;  Jacobs  v. 
Remsen,  36  N.  Y.  668.  And  see  Bowen  v. 
Bramidge,  6  C.  &  P.  140,  25  E.  C.  L.  321.  See 
supra,  this  subdivision,  Provisions  as  to  Man- 
agement and  Protection  of  Assets. 

6.  Attorneys'  Fees —  United  States.  ■ — Hill  v. 
Agnew,  12  Fed.  Rep.  230;  Wooldridge  v.  Irv- 
ing, 23  Fed.  Rep.  676. 

Arkansas.  —  Lowenstein  v.  Finney,  54  Ark. 
124. 

District  of  Columbia.  —  National  Bank  of 
Republic  v.  Hodge,  3  App.  Cas.  (D.  C.)  140. 

Georgia.  —  Drucker  v.  Wellhouse,  82  Ga.  129. 

Mississippi.  —  Mattison  v.  Judd,  59  Miss.  99; 
Armitage  v.  Rector,  62  Miss.  600;  Memphis 
Grocery  Co.  v.  Leach,  71  Miss.  959. 

New  York.  —  Butt  v.  Peck,  1  Daly  (N.  Y.) 
83;  Iselin  v.  Dalrymple,  2  Robt.  (N.  Y.)  142; 
Jacobs  v.  Remsen,  36  N.  Y.  668. 

South  Carolina.  —  See  Bryce  v.  Foot,  25  S. 
Car.  467;  Verner  v.  Davis,  26  S.  Car.  609. 

Texas.  —  Kellar  v.  Self,  5  Tex.  Civ.  App. 
39?;  Willis  v.  Murphy,  (Tex.  Civ.  App.  1894) 
28  S.  W.  Rep.  362. 
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which  may  be  incurred  by  the  debtor  in  defending  suits  that  have  been  or 
may  be  brought  by  creditors  against  him,1  or  of  expenses  incurred  by  him  in 
obtaining  the  benefit  of  the  bankruptcy  or  insolvency  laws.2 

(d)  Compensation  of  Assignee.  —  An  assignment  may  provide  for  the  allowance  of 
a  reasonable  compensation  to  the  assignee  for  his  services  in  executing  the 
trust.3  In  New  York  it  is  held  that  it  is  fraudulent  and  void  per  se  if  it  pro- 
vides for  excessive  compensation,4  but  in  other  states  such  a  provision  is 
regarded  merely  as  a  badge  of  fraud.5 

Assignee  as  Attorney.  — An  assignment  will  be  fraudulent  and  void  if  it  allows 
the  assignee  compensation  as  attorney,  in  addition  to  his  compensation  as 
assignee,  for  he  ought  not  to  act  in  both  capacities,  and  it  can  make  no  differ- 
ence that  he  is  an  attorney  at  law.6 

(e)  Compensation  of  Agents  and  Clerks. — Allowance  may  properly  be  made  for 
compensation  of  agents  and  clerks  necessarily  employed  in  executing  the  trust.7 

(f)  Indemnity  to  Assignee.  —  Provision  may  also  be  made  for  indemnifying  the 
assignee  out  of  the  assigned  estate  for  damages  for  which  he  may  be  made  lia- 
ble in  the  proper  execution  of  the  trust.8 


That  an  atlorney's  fee  may  be  paid  for 
preparation  of  the  assignment,  see  supra,  this 
subdi  vision. 

Provision  for  Payment  of  a  Fixed  Sum  Abso- 
lutely.—  It  has  been  held  that  an  assignment 
is  rendered  void  by  a  provision  that  a  particu- 
lar attorney  shall  be  absolutely  paid  a  fixed 
sum  for  future  services  in  maintaining  il, 
without  regard  to  whether  such  services  shall 
be  necessary.  Selleck  v.  Pollock,  69  Miss. 
870  And  see  Norton  v.  Matlhews,  (N.  Y. 
Sup?r.  Ct.  Eq.  T.)  7  Misc.  (N.  Y.)  569,  11  Misc. 
fN.  Y.)  711. 

1.  Assignor's  Expenses  —  Defending  Suits. — 
Bickham  v.  Lake,  51  Fed.  Rep.  892;  Mattison 
v.  J  add,  59  Miss.  99:  Selleck  v.  Pollock,  69 
Miss.  870;  Sewall  v.  Russell,  2  Paige  (N.  Y.) 
175;  Mead  v.  Phillips,  1  Sandf.  Ch.  (N.  Y.)  83. 

2.  In  Obtaining  Benefit  of  Bankruptcy  Laws.  — 
Sewall  v.  Russell,  2  Paige  (N.  Y.)  175.  See 
Austin  v.  Bell,  20  Johns.  (N.  Y.)  442,  11  Am. 
Dec.  297. 

3.  Compensation  of  Assignee  —  Arkansas. — 
Ex  p.  Conway,  4  Ark.  302. 

Colorado.  —  Burr  v.  Clement,  9  Colo.  1. 

Georgia. — Stultz  v.  Fleming,  83  Ga.  14. 

Kentucky.  —  U.  S.  Bank  v.  Huth,  4  B.  Mon. 
(Ky.)43g;  Vernon  v.  Morton,  8  Dana(Ky.)  247. 

Maine.  —  Canal  Bank  v.  Cox,  6  Me.  395. 

Mississippi.  —  Arthur  v.  Commercial,  etc., 
Bank,  9  Smed.  &  M.  (Miss.)  432,  48  Am.  Dec. 
719;  Ingraham  v.  Grigg,  13  Smed.  &  M. 
(Miss.)  22. 

New  York.  —  Eyre  v.  Beebe,  (Supm.  Ct. 
Spec.  T.)  28  How.  Pr.  (N.  Y.)  333;  Campbell  v. 
Wood  worth,  33  Barb.  (N.  Y.)  425,  affirmed  in 
24  N.  Y.  304;  Halstead  v.  Gordon,  34  Barb. 
(N.  Y.)  422;  Keteltas  v.  Wilson,  36  Barb.  (N. 
Y.)2i)8;  Jacobs  v.  Remsen,  36  N.  Y.  668;  lselin 
v.  Dalrymple,  (N.  Y.  Super.  Ct.  Gen.  T.)  27 
How.  Pr.  (N.  Y.)  137;  Wynkoop  v.  Shardlow. 
44  Barb.  (N.  Y.)  84.  And  see  Sloan  v.  Gauhn, 
(Supm.  Ct.  Gen.  T.)  12  N.  Y.  St.  Rep.  717. 

Fixing  Amount  of  Compensation.  —  It  has  been 
held  that  the  fact  that  an  assignment  fixes  the 
amount  of  the  assignee's  compensation  does 
not  render  it  void,  since  the  court  may  reduce 
the  amount  if  unreasonable.  Stultz  v.  Flem- 
ing, 83  Ga.  14.  But  see  the  cases  cited  in  the 
note  following. 
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Payment  of  Compensation  Prior  to  Assignment. 

—  An  assignment  otherwise  valid  is  not  ren- 
dered invalid  by  the  fact  thai  a  payment  was 
made  to  the  assignee  prior  to  the  assignment 
on  account  of  his  commissions,  where  the  exe- 
cution of  the  trust  will  be  troublesome,  and 
the  assigned  property  is  such  that  little  or  no 
cash  will  come  into  the  assignee's  hands. 
Myers  v.  Fenn,  5  Wall.  (U.  S.)  205. 

4.  Excessive  Allowance.  —  Barney  v.  Griffin,  2 
N.  Y.  365.  And  see  Campbell  v.  Woodworth, 
33  Barb.  (N.  Y.)  425,  affirmed  in  24  N.  Y.  304; 
Nichols  v.  McEwen,  17  N.  Y.  22,  affirming  21 
Barb.  (N.  Y.)  65. 

In  New  York  the  compensation  of  an  assignee 
is  limited  by  statute  to  a  commission  of  five 
per  cent,  on  the  whole  sum  coming  into  his 
hands.    1  Birdseye's  Rev.  Stat.  N.  Y.,  p.  147. 

5.  Slultz  v.  Fleming,  83  Ga.  14;  Arthur  v. 
Commercial,  etc.,  Bank,  9  Smed.  &  M.  (Miss.) 
432,  48  Am.  Dec.  719;  Ingraham  v.  Grigg,  13 
Smed.  &  M.  (Miss.)  22. 

6.  Allowance  Both  as  Assignee  and  Attorney.  — 
Heacock  v.  Durand,  42  111.  230;  Nichols  v. 
McEwen,  21  Barb.  (N.  Y.)  65,  affirmed  17  N. 
Y.  22. 

An  assignment  in  trust  for  creditors  is  not 
rendered  void  by  a  provision  giving  the 
assignees  (one  of  them  being  a  lawyer)  "  a 
just  and  reasonable  compensation  for  labor, 
time,  services,  and  attention,"  in  the  busi- 
ness of  the  trust.  This  language  is  to  be 
construed  as  meaning  no  more  than  the 
commissions  fixed  by  law.  Campbell  v. 
Woodworth,  24  N.  Y.  304.  And  see  lselin  v. 
Dalrymple,  (N.  Y.  Super.  Ct.  Gen.  T.)  27  How. 
Pr.  (N.  Y.)  137. 

7.  Compensation  of  Agents  and  Clerks.  —  Jacobs 
v.  Remsen,  36  N.  Y.  668;  Rindskoff  v.  Gug- 
genheim, 3  Coldw.  (Tenn.)  284.  See  supra, 
this  section,  Provisions  as  to  Management  and 
Protection  of  Assets — Employment  of  Agents, 
Servants,  and  Attorneys. 

8.  Indemnifying  Assignee  for  Damages  Paid.  — 
In  Blow  v.  Gage,  44  111.  208,  an  assignment  in 
the  usual  form  contained  this  language  in 
reference  to  the  disposition  of  the  fund: 
"  Deducting  and  retaining  ail  such  costs, 
charges,  damages,  expenses,  and  disburse- 
ments as  shall  be   sustained,    incurred,  or 
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(3)  Distribution  of  Assets  Among  Creditors  —  (a)  Description  and  Enumeration  of 
Debts.  —  It  has  repeatedly  been  held  that  it  is  not  necessary,  unless  required  by 
statute,  that  an  assignment  for  the  benefit  of  creditors  shall,  by  schedule  or 
otherwise,  enumerate  the  debts  to  be  paid,  or  state  the  amount.  Nor,  in  the 
case  of  an  assignment  generally,  need  it  even  give  the  names  of  the  creditors.1 
An  assignment  with  preferences  must  describe  the  preferred  creditors  or  pre- 
ferred debts  to  such  an  extent,  at  the  least,  that  they  may  be  identified;2  but 
even  in  the  case  of  assignments  with  preferences,  the  debts  may  be  described 
by  giving  the  names  of  the  preferred  creditors,  or  otherwise  identifying  them, 
leaving  the  amounts  due  them,  and  even  the  names  of  the  creditors,  to  be 
afterwards  ascertained.  The  principle,  id  cert um  est,  quod  certum  redrti potest, 
applies.3    In  some  states  the  statute  relating  to  assignments  requires  the 


reasonably  due  for,  or  in  relation  to,  the  execu- 
tion of  the  trust."  It  was  contended  that  the 
word  "damages"  left  the  trustees  with  too 
much  power  to  squander  the  assets  by  the 
paymeni  of  fictitious  damages,  and  so  vitiated 
the  assignment;  but  it  was  held  that  the  ob- 
jection was  unfounded,  as  the  provision 
merely  expressed  what  would  otherwise  have 
been  implied. 

1.  Enumeration  of  Debts  by  Schedule  or  Other- 
wise Not  Necessary —  United  States  — Halsey 
v.  Fairbanks,  4  Mason  (U.  S.)  206;  Sanger  v. 
Flow,  4  U.  S.  App.  32,  48  Fed.  Rep.  152. 

Alabama.  —  Robinson  v.  Rapelye,  2  Stew. 
(Ala.)  86;  England  v.  Reynolds,  38  Ala.  370. 

California.  —  Forbes  v.  Scannell,  13  Cal.  242. 

Indiana. —  Hall  v.  Wheeler,  13  Ind.  371. 

Iowa.  —  Wooster  v.  Stanfield,  11  Iowa  128. 
And  see  Piatt  v.  Hedge,  8  Iowa  386;  Meeker 
v.  Sanders,  6  Iowa  60. 

Kentucky.  —  U.  S.  Bank  v.  Huth,  4  B.  Mon. 
(Ky.)  437- 

Louisiana.  —  Layson  v.  Rowan,  7  Rob. 
(La.)  1. 

Missouri.  —  Deaver  v.  Savage,  3  Mo.  252,  25 
Am.  Dec.  437;  Brown  v.  Knox,  6  Mo.  302. 

Nevada.  — Sadler  v.  Immel,  15  Nev.  265. 

New  York.  —  Buttw.  Peck,  1  Daly  (N.  Y.)  83; 
Scott  v.  Guthrie,  10  Bosw.  (N.  Y.)  408;  Cun 
ningham  v.  Freeborn,  1  Edw.  (N.  Y.)  256,  11 
Wend.  (N.  Y.)  240;  Pine  v.  Rikert,  21  Barb. 
(N.  Y.)  469;  Mathews  v.  Poultney,  33  Barb. 
(N.  Y.)  127;  Maack  v.  Maack,  49  Hun  (N.  Y.) 
507- 

Tennessee.  —  Barcroft  v.  Snodgrass,  I 
Cold  w.  (Tenn.)  430. 

Texas.  —  Van  Hook  v.  Walton,  28  Tex.  59; 
Nave  v.  Britton,  61  Tex.  572. 

Virginia.  —  Williams  v.  Lord,  75  Va.  390. 

And  see  the  cases  cited  in  the  second  note 
following. 

An  assignment  is  not  invalid  because  it  di- 
rects the  assignee  to  pay  "  the  debts  "  of  the 
assignor.  See  Pine  v.  Rikert,  21  Barb.  (N. 
Y.)  469. 

Where  an  assignment  directed  the  assignee 
to  pay  all  debts  due  or  to  grow  due,  referred 
to  in  schedule  A,  and  the  schedule  contained 
the  names  of  two  creditors,  with  the  words 
"  amount  due  for  services,"  annexed,  but 
omitted  to  state  the  amounts  due  to  them,  it 
was  held  that  the  omission  did  not  avoid  the 
assignment.    Butt  v.  Peck,  r  Daly  (N.  Y.)  83. 

Badge  of  Fraud.  —  The  fact  that  the  debts  are 
not  enumerated  has  been  regarded  as  a  cir- 
cumstance to  be  considered  in  determining 


14  C.  of  L. — 27 


whether  there  was  a  fraudulent  intent,  though 
not  in  itself  sufficient  to  show  such  an  intent. 
Pine  v.  Rikert,  21  Barb.  (N.  Y.)  469;  Young  v. 
Gillespie,  12  Heisk.  (Tenn.)  239;  Sheppard  v. 
Turpin,  3  Gratt.  (Va.)  384. 

An  assignment  providing  that  after  the  pay- 
ment of  expenses  and  of  certain  specified 
debts  —  for  which  friends  were  bound,  and 
for  borrowed  money,  "and  all  other  debts 
we  owe  for  borrowed  money"  —  all  other 
debts  (without  any  enumeration  or  description 
of  them)  should  be  paid  pro  rata,  was  held  void. 
Young  v.  Gillespie,  12  Heisk.  (Tenn.)  239. 

In  Texas  it  was  held  that  an  assignment 
which  recited  that  the  assignor  was  indebted 
to  "  sundry  persons,"  without  naming  them  or 
specifying  the  amount  of  his  indebtedness, 
and  providing  thai  the  assignee  should  hold 
the  property  and  dispose  of  the  same  as  soon 
as  he  could  possibly  do  so  to  the  best  advan- 
tage, for  the  benefit  of  the  creditors  generally, 
was  invalid.  Caton  v.  Mosely,  25  Tex.  374. 
It  appeared  in  this  case,  however,  that  the 
assignor  was  dead,  and  the  court  was  influ- 
enced by  this  fact.  Even  with  this  circum- 
stance, the  decision  does  not  seem  sound. 
See  Van  Hook  v.  Walton,  28  Tex.  59. 

2.  Preferred  Creditors.  —  Wolf  v.  O'Conner, 
88  Mich.  124.  See  infra,  this  section.  Reserva- 
tions for  Benefit  of  Assignor  Reservation  of 

Power  to  Declare  Uses. 

In  New  Hampshire  an  assignment  of  all  a 
debtor's  property,  to  be  paid  to  the  several 
persons  named  in  the  annexed  schedule,  was 
held  void  because  the  schedule  did  not  contain 
the  names  of  all  the  creditors.  Beard  v.  Kim- 
ball, 11  N.  H.  471. 

3.  The  Amount  of  the  Preferred  Debt  Need  Not 
be  Given — United  States.  —  Halsey  v.  Fair- 
banks, 4  Mason  (U.  S  )  206. 

Iowa.  —  Piatt  v.  Hedge,  8  Iowa  386. 
Kentucky.  —  U.  S.  Bank  v.  Huth,  4  B.  Mon. 
(Ky.)  437- 

Louisiana.  —  Layson   v.   Rowan,    7  Rob. 

(La.)  1. 

Missouri.  —  Brown  v.  Knox,  6  Mo.  302. 

New  York.  —  Read  v.  Worthington,  9  Bosw. 
(N.  Y.)  617;  Scott  v.  Guthrie,  10  Bosw.  (N.  Y.) 
408;  Silver  Creek  Bank  v.  Talcott,  22- Barb. 
(N.  Y.)  550.  See  Roberts  v.  Vietor,  54  Hun 
(N.  Y.)46i. 

Tennessee.  —  Barcroft  v.  Snodgrass,  I  Coldw. 
(Tenn.)  430. 

Failure  to  Give  Names  of  Creditors  —  Preference 
of  a  Class.  —  In  Silver  Cr  ek  Bank  v.  Talcott, 
22  Barb.  (N.  Y.)  550,  an  assignment  preferring 
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beneficiaries  to  be  pointed  out,  or  an  inventory  or  schedule  to  be  annexed 
or  filed.1 

(b)  Misdescription.  —  In  most  jurisdictions  a  misdescription  of  debts  preferred 
or  provided  for  in  an  assignment,  either  as  to  the  amount  or  as^to  the  persons 
to  whom  they  are  due,  will  not  affect  the  validity  of  the  assignment,  unless 
there  is  a  fraudulent  intent.3 

(o)  Preferences  in  Pursuance  of  Prior  Agreement.  —  The  mere  fact  that  a  preference 
is  given  in  pursuance  of  a  previous  agreement  with  a  creditor  preferred  does 
not  render  an  assignment  invalid.3  And  it  can  make  no  difference  that  the 
creditor  has  agreed  to  accept  part  payment  of  his  demand  in  full  satisfaction.4 
An  assignment  is  invalid,  however,  if  by  the  agreement  the  assignor  reserved 
a  secret  benefit  in  the  property  conveyed.5  If  preferences  are  illegal  because 
prohibited  by  statute  or  for  any  other  reason,  they  are  not  rendered  legal 
because  given  in  pursuance  of  a  previous  agreement.6 

(d)  Preferences  in  Violation  of  Agreement.  —  Assignments  have  been  held  fraudu- 
lent because  of  preferences  in  violation  of  an  agreement  by  the  assignor  to 
other  creditors  not  to  give  preferences,7  but  this  view  cannot  be  sustained  in 
the  absence  of  knowledge  of  the  agreement  on  the  part  of  the  preferred 
creditor,  in  those  jurisdictions  in  which  creditors  preferred  in  an  assignment 
are  regarded  as  purchasers  for  value.8 

(e)  Giving  Assignee  Power  to  Prefer  Creditors.  —  An  assignment  cannot  confer  upon 
the  assignee  power  to  prefer  creditors,  leaving  it  for  him  to  say  who  shall  be 
preferred.9 

the  laborers  and  workmen  of  the  assignors, 
residing  in  Albany  and  Buffalo,  was  upheld. 
See  alio  Maack  v.  Maack,  49  Hun  (N.  Y.)  507. 

1.  Statutory  Requirements.  —  Palmer  v.  Mc- 
Carthy, 2  Colo.  App.  422;  Coggins  v. 
Stephens,  73  Ga.  414;  Johnson  v.  Adams,  92 
Ga.  551;  Connor  v.  Omaha  Nat.  Bank,  42  Neb. 
602. 

An  assignment  which  gave  a  list  of  pre- 
ferred and  unpreferrei  creditors,  and  then  pro- 
vided that  should  any  creditor  have  been 
omitted  or  forgolten  he  should  share  equally 
wi'h  the  unpreferred  creditors  named,  was 
held  good  under  a  statute  requiting  bene- 
ficiaries to  be  pointed  out.  Kellogg  v.  Muller, 
68  Tex.  182. 

2.  Effect  of  Misdescription  of  Debts  —  Alabama. 
—  Graham  v.  Lockhart,  8  Ala.  9;  Perry  Ins., 
etc.,  Co.  v.  Foster,  58  Ala.  502,  29  Am.  Rep.  779. 

California.  —  Barroilhet  v.  Fisch,  63  Cal.  462. 

Maryland.  —  Strauss  v.  Rose,  59  Md.  525. 

Mississippi.  —  Mattison  v.  Judd,  59  Miss.  99. 

Missouri.  —  Scott  v.  Bailey,  23  Mo.  140. 

New  York.  —  Kavanagh  v.  Beckwith,  44 
Barb.  (N.  Y.)  192;  Bernheimer  v.  Rindskopf, 
116  N.  Y.  428,  15  Am.  St.  Rep.  414;  Smith  v. 
Smith,  60  Hun  (N.  Y.)  579,  136  N.  Y.  313; 
Roberts  v.  Buckley,  145  N.  Y.  215.  And  see 
Roberts  v.  Vietor,  54  Hun  (N.  Y.)  46r. 

Texas.  —  Simon  v.  Ash,  I  Tex.  Civ.  App. 
202;  Hayden  Saddlery  Hardware  Co.  v.  Ram- 
say, 14  Tex.  Civ.  App.  185. 

Seeinfra,  this  subdivision,  Effect  of  Mistake. 

Describing  a  Bond  as  a  Note  does  not  affect  the 
validity  of  an  assignment.  Scott  v.  Bailey,  23 
Mo.  140. 

Community  Debts.  —  Nor  is  an  assignment  by 
husband  and  wife  covering  community  prop- 
erty, and  given  to  secure  community  debts, 
invalidated  by  an  erroneous  description  of  the 
debts  as  those  of  the  wife.  Hayden  Saddlery 
Hardware  Co.  v.  Ramsay,  14  Tex.  Civ.  App. 
185. 
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3.  Effect  of  Previous  Agreement  with  Preferred 

Creditors.  —  National  Park  Bank  v.  Whhmore. 
104  N.  Y.  297,  reversing  40  Hun  (N.  Y.)  499; 
Low  v.  Graydon,  50  Barb.  (N.  Y.)  414;  Powers 
v.  Graydon,  10  Bosw.  (N.  Y.)  630.  And  see 
Anderson  v.  Lachs,  59  Miss.  in. 

When  a  debtor  has  promised  that  the 
amount  due  him  from  a  certain  person  shall 
be  paid  to  a  particular  creditor,  the  fact  that 
he  gives  such  creditor  an  order  on  such  person 
for  the  amount,  after  making  an  assignment 
for  the  benefit  of  creditors,  does  not  render  the 
assignment  invalid.  Dubuque  First  Nat. 
Bank  v.  Baker,  68  Wis.  442;  Peterson  v. 
Baker,  68  Wis.  451. 

4.  Low  Graydon,  50  Barb.  (N.  Y.)  414; 
Powers  v.  Graydon,  10  Bosw.  (N.  Y.)  630. 

5.  Craft  v. Bloom, 59  Miss.  70,  42  Am.  Rep. 351. 
But  the  fact  that  the  preference  was  caused 

by  a  hope  of  subsequent  reward  held  out  to 
the  assignor  by  the  preferred  creditor  will  not 
render  it  void.  Craft  v.  Bloom,  59  Miss.  70, 
42  Am  Rep  351. 

6.  Prior  Agreement  in  Case  of  Frohitited  Prefer- 
ence.—  Cole  v.  Dealham,  13  Iowa  551.  And 
see  Clark  v.  Andrews,  (C.  PI.  Gen.  T.)  19  N. 
Y.  Supp.  211.  But  it  has  been  held  that  a 
preference  given  prior  to  an  assignment,  in 
pursuance  to  a  promise  of  indemnity  against 
liability  as  surety,  does  not  render  the  assign- 
ment void,  where  it  is  not  thown  that  the 
debtor  intended  to  make  an  assignment  at  the 
time  of  giving  the  preference.  McCandless  v. 
Hazen,  98  Iowa  321.  See  also  Dodd  v.  Hills, 
21  Kan  707. 

7.  Preferences  in  Violation  of  Promise  Not  to 
Give  Preferences.  —  Shufeldt  v.  Jenkins,  22  Fed. 
Rep.  359- 

8.  See  Peters  v.  Bain,  133  U.  S.  670. 

9.  Giving  Assignee  Power  to  Prefer  Creditors.  — 

See  infra,  this  section,  Reservations  for  Benefit 
of  Assignor  —  Reservation  of  Power  to  Declare 
Uses. 
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(f)  Particular  Debte  Payable  or  Preferred — aa.  In  General. — The  assignment  may- 
provide  for  the  payment  of,  and  where  there  is  a  right  to  give  preferences  it 
may  prefer,  any  debt  that  is  honestly  due  from  the  assignor,  provided  the 
assignor  is  acting  in  good  faith.1  Some  decisions,  which  it  is  unnecessary  to 
mention  more  particularly,  are  given  in  the  note  below.*  Provisions  as  to 
payment  of  expenses  are  elsewhere  considered.3 

Claims  in  Which  the  Assignor  Is  Interested  cannot  be  preferred  by  him,  at  least  in 
so  far  as  his  interest  is  concerned,  for  this  would  amount  to  a  reservation  for 
his  own  benefit.4 

6b.  Fictitious  Debts  and  Debts  Due  from  Others.  —  The  fact  that  an  assignment 
provides  for  the  payment  of  fictitious  debts,  or  debts  partly  fictitious,  or  debts 
due  from  other  persons,  and  for  which  neither  the  assignor  nor  his  property 
is  bound,  or  that  it  prefers  such  debts,  is  always  a  badge  of  fraud,  and  unless 
explained  may  authorize  a  finding  of  fraud.5    Some  courts  hold  that  it  does 


1.  Particular  Debts  Provided  For.  —  Baer  v. 
Rooks,  4  L>.  S.  App.  399,  50  Fed.  Rep.  898; 
Walker  v.  Adair,  1  Bond  (U.  S.)  158;  Reinhard 
v.  State  Bank,  6  B.  Mon.  (Ky.)  252;  Keteltas 
v.  Wilson,  36  Barb.  (N.  Y.)  298;  Livermore  v. 
Northrup,  44  N.  Y.  107;  McCartney  v.  Welch, 
51  N.  Y.  626,  44  Barb.  (N.  Y.)  271.  And  cases 
cited  in  the  notes  following. 

Effect  of  Prohibited  Preferences.  —  See  infra, 
this  section,  Whether  Assignment  Is  Wholly 
Void. 

2.  Claims  Purchased  at  a  Discount. —  An  as- 
signment may  provide  for  the  payment  or 
preference  of  debts  owned  by  persons  who 
have  purchased  the  same  at  a  large  discount. 
Low  v.  Graydon,  50  Barb.  (N.  Y.)  414;  Powers 
v.  Graydon.  10  Bosw.  (N.  Y.)  630. 

Debts  Contracted  About  Time  of  Assignment.  — 
Provision  may  be  made  for  payment  of  per- 
sons who  have  loaned  the  assignor  money 
shortly  before  the  assignment.  Reinhard  v. 
State  Bank,  6  B.  Mon.  (Ky.)  252. 

In  Sheldon  v.  Dodge,  4  Den.  (N.  Y.)  217, 
however,  where  a  debtor,  having  negotiated  a 
loan  of  money,  which  was  in  the  course  of 
transmission  to  him  from  the  lender,  made  an 
assignment  to  trustees  for  the  benefit  of  credit- 
ors, by  which  he  preferred  the  lenders  for  the 
amount  of  the  loan,  but  the  money  borrowed 
was  not  embraced  in  the  assignment,  it  was 
held  that  this  was  a  provision  for  himself  at 
the  expense  of  the  creditors,  and  that  the 
assignment  was  fraudulent  and  void. 

Debts  Due  as  Trustee,  —  In  Tilford's  Case,  8 
Watts  (Pa.)  531,  it  was  held  that  a  debtor  could 
prefer  a  debt  due  by  him  as  executor  and 
trustee  on  account  of  money  which  was  re- 
ceived by  him  under  a  will  in  trust  to  invest 
the  same  in  business  for  a  fixed  period  for  the 
benefit  of  certain  persons,  including  himself, 
and  which  was  used  by  him  in  his  own  busi- 
ness. See  also  Kennedy  v.  Wood,  52  Hun  (N. 
Y.)  46;  Cohen  v.  Morehouse,  50  Hun  (N.  Y.) 
605,  3  N.  Y.  Supp.  313,  127  N.  Y.  669. 

An  Attorney's  Fee  for  Preparing  an  Assignment 
is  a  debt  that  may  be  preferred.  Hamilton- 
Brown  Shoe  Co.  v.  Lastinger,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  924.  See  supra,  this  sub- 
division, Payment  of  Expenses. 

Maker  or  Accepter  of  Accommodation  Paper.  — 
A  debtor  may  provide  for  the  payment  or 
preference  of  persons  who  have  made  or  ac- 
cepted a  note  or  bill  for  his  accommodation. 


See  Da  Costa  v.  Guien,  7  S.  &  R.  (Pa.)  462; 
Stodder  v.  Toulmin,  10  Ala.  824. 

Percentage  on  Profits  of  Assignor's  Business.  — 
The  fact  that  a  portion  of  the  debt  due  to  one 
of  the  creditors  preferred  in  an  assignment 
consisted  of  percentages  on  the  profits  of  the 
assignor's  business,  extending  back  through  a 
period  of  many  years,  and  placed  to  his  credit 
on  the  books  of  the  assign  r  at  the  end  of 
each  year,  is  no  indication  of  fraud.  Dimon 
v.  Delmonico,  35  Barb.  (N.  Y.)  554. 

3.  Provision  for  Payment  of  Expenses,  —  See 
supra,  this  subdivision,  Payment  of  Expenses. 

Insurance,  Kent,  and  Taxes.  —  See  supra,  this 
subdivision,  Provisions  as  to  Management  and 
Protection  of  Assets. 

4.  Claim  in  Which  Assignor  Has  an  Interest.  — 
Kayser  v.  Heaveniich,  5  Kan.  324.  See  infra, 
this  subdivision,  Partnership  Assignment. 

Similarity  of  Names.  —  Where  the  schedule  of 
unpreferred  creditors  contained  the  item, 
"  Jacob  Baker,  house  account,  $11.93,"  and  it 
appeared  that  one  of  the  persons  executing 
the  deed  was  of  the  same  name,  it  was  held 
that  the  court  would  not  presume  that  they 
were  one  and  the  same  person,  in  the  absence 
of  all  proof  of  the  character  of  the  debt  or  of 
who  the  person  was.    Blow  v.  Gage,  44  111.  208. 

Preferences  by  Corporations.  —  See  the  titles 
Corporations,  vol.  7,  p.  741;  Officers  and 
Agents  (of  Private  Corporations). 

5.  Provision  for  Payment  of  Fictitious  Debts  a 
Badge  of  Fraud  —  Kentucky.  —  Lehmer  v.  Herr, 
1  Duv.  (Ky.)  360. 

Massachusetts.  —  Russell  v.  Woodward,  10 
Pick.  (Mass.)  408. 

Michigan.  —  Angell  v.  Rosenbury,  12  Mich. 
241. 

Minnesota.  — Guerin  v.  Hunt.  6  Minn.  375,  8 
Minn.  477. 

Mississippi.  —  Craft  v.  Bloom,  59  Miss.  69, 
42  Am.  Rep.  351. 

New  Hampshire.  —  French  v.  Lovejoy,  12  N. 
H.  458. 

New  York.  —  Smith  v.  Howard,  (Buffalo 
Super.  Ct.  Gen.  T.)  20  How.  Pr.  (N.  Y.)  121; 
Orange  County  Bank  v.  Fink,  7  Paige  (N.  Y.) 
87;  American  Exch.  Bank  v.  Webb,  36  Barb. 
(N.  Y.)  291;  Terry  v.  Butler,  43  Barb.  (N.  Y.) 
395;  Kavanagh  v.  Beckwith,  44  Barb.  (N.  Y.) 
192;  Mead  v.  Phillips,  1  Sandf.  Ch.  (N.  Y.)  83: 
Mattison  v.  Demarest,  4  Robt.  (N.  Y.)  161; 
Nichols  v.  Wellings,  61  Hun  (N.  Y.)  601. 
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not  render  the  assignment  fraudulent 
assignor's  participation  in  the  fraud, 
contrary.2 

Pennsylvania.  —  Irwin  v.  Keen,  3  Whart. 
(Pa.)  347- 

South  Carolina.  —  Henderson  v.  Haddon,  12 
Rich.  Eq.  (S.  Car.)  393. 

Tennessee.  —  Overton  v.  Holinshade,  5 
Heisk.  (Tenn.)687. 

And  see  Silver  Creek  Bank  v.  Talcott,  22 
Barb.  (N.  Y.)  550. 

As  to  the  Effect  of  Mistake,  see  infra,  this  sub- 
division. Effect  of  Mistake. 

Debts  That  Have  Been  Paid.  —  The  fact  that  a 
debt  preferred  in  an  assignment  for  the  benefit 
of  creditors  has  been  paid  is  at  least  a  badge 
of  fraud.  Guerin  v.  Hunt,  6  Minn.  375,  8 
Minn.  477. 

In  some  states  such  a  preference  renders  the 
assignment  void  on  its  face.  Portchester  First 
Nat.  Bank  v.  Halsted,  (Supm.  Ct.  Gen.  T.)  20 
Abb.  N.  Cas.  (N.  Y.)  155. 

It  has  been  held,  however,  that  an  assign- 
ment is  not  rendered  invalid  by  the  fact  that 
a  debt  preferred  thereby  was  paid  before  the 
assignment  was  delivered,  where  the  assignee 
was  notified  of  the  payment,  and  the  omission 
to  withdraw  the  preference  has  resulted  in  no 
prejudice  to  the  other  creditors.  Jones  v. 
McQuien,  71  Miss  98. 

Preference  of  More  than  Is  Due.  —  W  a  pies- 
Platter  Co.  v.  Low,  10  U.  S.  App.  704,  54  Fed. 
Rep.  93;  Kavanagh  v.  Beckwith,  44  Barb.  (N. 
Y.)  192;  Roberts  v.  Vietor,  130  N.  Y.  585 
{reversing  54  Hun  (N.  Y.)  461);  De  Camp  v. 
Marshall,  (Supm.  Ct.  Spec.  T.)  2  Abb.  Pr.  N. 
S.  (N.  Y.)  373.  But  see  infra,  this  sub- 
division. Effect  of  Mistake. 

Released  Claims.  —  If  a  claim  has  been  re- 
leased and  thereby  discharged,  no  provision 
can  be  made  for  its  payment.  Nightingale  v. 
Harris,  0  R.  I.  321. 

Effect  of  Prior  Composition  Deed.  —  But  an 
assignment  has  been  upheld  notwithstanding 
preferred  creditors  had  previously  executed  a 
composition  deed  providing  for  part  payment 
and  a  release  of  the  assignor,  it  appearing  that 
such  deed  and  the  assignment  were  separate 
and  distinct  transactions.  Renard  7'.  May- 
dore,  (Supm.  Ct.  Gen.  T.)  25  How.  Pr.  (N.  Y.) 
178. 

Preference  of  Debts  Owing  by  Others.  —  Smith 
v.  Howard,  (Buffalo  Super.  Ct.  Gen.  T.)  20 
How.  Pr.  (N.  Y.)  121;  Chambers  v.  Smith,  60 
Hun  (N.  Y.)  248;  W.  P.  Noble  Mercantile  Co. 
v.  Mt.  Pleasant  Equitable  Co-operative  Inst., 
12  Utah  213.  And  see  infra,  this  subdivision, 
Partnership  Assignment. 

A  Debt  Evidenced  by  the  Note  of  a  Third  Person 
may  be  the  debt  of  the  assignor  and  the  proper 
subject  for  a  preference,  and  a  creditor  who 
asserts  that  this  is  an  improper  appropriation 
of  the  assigned  property  has  the  burden  of 
proof.  Silver  Creek  Bank  v.  Talcott,  22  Barb. 
(N.  Y.)  550. 

Note  Given  for  Fnture  Advances  or  Credit.  —  If 
an  assigning  debtor  make  his  note,  at  the  time 
of  the  assignment,  to  the  creditor,  not  to  secure 
a  debt  then  due,  or  advance  then  made,  but  in 
consideration  of  the  creditor's  verbal  promise 
to  allow  him  a  further  credit,  to  support  his 


id  void,  at  least  in  the  absence  of  the 
but  there  are  many  decisions  to  the 

family,  or  carry  on  his  business,  and  such 
note  purport  to  be  secured  by  the  assignment 
amongst  the  real  debts  mentioned  in  it,  the 
deed  will  be  set  aside,  at  the  suit  of  a  judg- 
ment creditor  of  the  assignor,  as  fraudulent 
and  void  in  law.  Peacock  v.  Tompkins,  Meigs 
(Tenn.)  317. 

Proof  of  Debts.  —  In  Missouri  it  was  held  that 
an  assignment  by  a  debtor  to  a  trusiee  for  the 
benefit  of  certain  crediiors,  on  certain  terms 
specified  in  the  deed,  does  not  prima  facie  vest 
the  legal  title  to  the  property  assigned  in  the 
trustee  for  the  purposes  mentioned  in  the 
deed.  Though  good  between  the  parties,  and 
assented  to,  before  it  can  operale  to  defeat  an 
execution  or  attachment  it  must  be  established 
in  proof  that  the  persons  named  in  the  deed 
are  creditors  to  the  amounts  named.  Crow  v. 
Ruby,  5  Mo.  484.  See  also  Hughes  v.  Ellison, 
5  Mo.  463. 

1.  View  that  Assignment  Is  Not  Void  Because 
Debt  Is  Fictitious —  United  States.  —  See  Far- 
well  v.  Maxwell,  34  Fed.  Rep.  727. 

Arkansas.  —  Hempstead  v.  Johnston,  18  Ark. 
123,  65  Am.  Dec  458. 

District  of  Columbia.  —  Danzig  v.  Saks,  20  D. 
C.  177- 

Maryland.  —  Mackintosh  v.  Corner,  33  Md. 

598. 

Massachusetts.  —  Woodward  v.  Marshall,  22 
Pick.  (Mass.)  468. 

Missouri.  —  Hardcastle  v.  Fisher,  24  Mo.  70; 
Pinneo  v.  Hart,  30  Mo.  561,  77  Am.  Dec.  625; 
Woodson  v.  Carson,  135  Mo.  521. 

Rhode  Island.  —  Nightingale  v.  Harris,  6  R. 
I.  321. 

Texas.  —  Rider  v.  Hunt,  6  Tex.  Civ.  App. 
238;  Kraus  v.  Haas,  6  Tex.  Civ.  App.  665, 
86  Tex.  689;  Louisiana  Sugar  Refining  Co.  v. 
Harrison,  9  Tex.  Civ.  App.  141;  Muse  v. 
Chaney,  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 
374- 

Contra.  —  Simon  v.  Ash,  1  Tex.  Civ.  App. 

202. 

In  Nebraska,  where  the  assignor,  shortly  be- 
fore the  assignment,  had  given  a  creditor 
promissory  notes  greatly  in  excess  of  his  debt, 
it  was  held  that  the  assignment  was  not  forthat 
reason  invalid,  but  that  it  was  the  assignee'! 
duty  to  sue  for  and  recover  the  notes.  Liu- 
inger  v.  Raymond,  12  Neb.  167. 

2.  Contrary  View  —  United  Slates.  —  Waples- 
Platier  Co.  v.  Low,  10  U.  S.  App.  704,  54  Fed. 
Rep.  93;  Bickham  v.  Lake,  51  Fed.  Rep.  892. 

Kentucky.  —  Lehmer  v.  Herr,  I  Duv.  (Ky.) 
360. 

Mississippi.  —  Hiller  v.  Ellis,  72  Miss.  701. 

New  York.  —  Fiedler  v.  Day,  2  Sandf.  (N. 
Y.)  594;  Smith  v.  Howard,  (Buffalo  Super.  Ct. 
Gen.  T.)  20  How.  Pr.  (N.  Y.)  121;  Webb  z : 
Daggett,  2  Barb.  (N.  Y.)9;  Kavanagh  v.  Beck- 
with, 44  Barb.  (N.  Y.)  192;  Planck  v.  Scher- 
merhorn,  3  Barb.  Ch.  (N.  Y.)  644;  Talcott  v. 
Hess,  31  Hun  (N.  Y.)  282;  American  Exch. 
Bank  v.  Webb,  36  Barb.  (N.  Y.)  291;  Port- 
Chester  First  Nat.  Bank  v.  Halsted,  (Supm.  Ct. 
Gen.  T.)  20  Abb.  N.  Cas.  (N.  Y.)  155;  Terry  v. 
Butler,  43  Barb.  (N.  Y.)  395 ;  Frazier  v.  Truax, 
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Right  of  Creditors  to  Impeach  Dehts.  —  Creditors  may  always  impeach  debts  as 
fictitious,  or  as  not  due  from  the  assignor,  and  object  to  their  payment  by  the 
assignee,  and  they  are  not  estopped  from  doing  so  by  claiming  under  the 
assignment.1 

ce.  Usurious  Loans.  — The  preference  of  usurious  claims,  including  the  exces- 
sive interest,  is  the  preference  of  a  fictitious  debt,  at  least  as  to  the  excessive 
interest,  and  an  assignment  has  been  held  to  be  invalidated  thereby.2  This 
does  not  apply,  however,  in  the  case  of  mistake,  and  where  the  assignment 
expressly  requires  the  assignee  to  pay  the  amount  legally  due.3 

dd.  Debts  Due  Wife,  Husband,  or  Relatives.  —  An  assignment  may  provide  for 
the  payment  of,  or  prefer,  where  preferences  are  allowed,  bona  fide  debts  due 
from  the  assignor  to  his  wife,  but  it  must  clearly  appear  that  they  are  bona 
fide.*  And  an  assignment  by  a  married  woman  may  prefer  bona  fide  debts 
due  her  husband.5  An  assignment  may  also  provide  for  or  prefer  bona  fide 
debts  due  to  his  children  or  other  relatives  of  the  assignor,  and  although  the 
relationship  may  be  a  circumstance  to  awaken  suspicion,  it  is  not  of  itself  evi- 
dence of  fraud.6 

ee.  Debts  Due  Assignee.  —  An  assignment  is  not  invalid  because  it  prefers  or 
provides  for  the  payment  of  debts  due  the  assignee.7 


«7  Hun  (N.  y.)  587;  Nichols  v.  Wellings,  61 
Hun  (N.  Y.)  601 ;  Jacobs  v.  Remsen,  36  N.  Y. 
670;  Livermore  v.  Northrup,  44  N.  Y.  107; 
Nordlinger  v.  Anderson,  123  N.  Y.  544.  (affirm- 
ing 53  Hun  (N.  Y.)  630,  5  N.  Y.  Supp.  609; 
Roberts  v.  Vietor,  130  N.  Y.  585,  {reverting  54 
Hun  (N.  Y.)  461).  And  see  Mead  v.  Phillips. 
I  Sandf.  Ch.  (N.  Y.)  83;  Hyatt  v.  Dusenbury, 
(Brooklyn  City  Ct.  Gen.  T.)  12  Civ.  Pro.  (N. 
Y.)  152. 

North  Carolina.  —  Stone  v.  Marshall,  7  Jones 
L.  (52  N.  Car.)  300. 

Pennsylvania.  —  Irwin  v.  Keen,  3  Whart. 
(Pa.)  347- 

Tennessee.  —  Peacock  v.  Tompkins,  Meigs 
(Tenn.)  317. 

Utah.  —  W.  P.  Noble  Mercantile  Co.  v.  Mt. 
Pleasant  Equitable  Co-operative  Inst.,  12  Utah 
313;  Smith  v.  Sipperley,  9  Utah  267. 

Wisconsin. —  Vernon  v.  Upson,  60  Wis. 
423. 

Assignment  with  Preferences.  —  In  the  case  of 
an  assignment  for  the  benefit  of  certain  cred- 
itors, the  fact  that  one  or  more  of  the  debts  is 
simulated  will  not  avoid  the  assignment  as  to 
the  other  beneficiaries,  unless  it  is  shown  that 
they  were  privy  to  the  fraudulent  insertion  of 
the  simulated  claim.  Hempstead  v.  Johnston, 
18  Ark.  123,  65  Am.  Dec.  458;  Anderson  v. 
Hooks,  9  Ala.  704;  Tatum  v.  Hunter,  14  Ala. 
557.  See  supra,  Ihis  section,  Fraudulent  Intent 
—  Participation  by  Assignee  and  Creditors. 

1.  Impeachment  of  Dehts  hy  Creditors.  —  Smith 
v.  Howard,  (Buffalo  Super.  Ct.  Gen.  T.)  20 
How.  Pr.  (N.  Y.)  121;  Mackintosh  v.  Corner, 
33  Md.  598;  Starr  v.  Dugan,  22  Md.  58;  Hard- 
castle  v.  Fisher,  24  Mo.  70.  See  also  Reiff  v. 
Eshleman,  52  Md.  582.  See  infra,  this  section, 
Who  May  Avoid  Assignment. 

2.  Preference  of  Usurious  Claims. —  Hiller  v. 
Ellis,  72  Miss.  701. 

3.  Goodbar  Shoe  Co.  v.  Montgomery,  73 
Miss.  73;  H.  Wetter  Mfg.  Co.  v.  Dinkins,  70 
Miss.  835. 

Nor  does  such  a  preference  invalidate  the 
assignment,  where  the  usury  is  waived  and 
the  preference  is  only  for  the  amount  of  the 
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principal  and  the  legal  interest.  H.  Wetter 
Mfg.  Co.  v.  Dinkins,  70  Miss.  835. 

4.  Dehts  Due  Wife  of  Assignor.  —  Estes  v. 
Gunter,  122  U.  S.  450;  Lyon  v.  Zimmer,  30 
Fed.  Rep.  401;  Farwell  v.  Maxwell,  34  Fed. 
Rep.  727;  Van  Wyck  v.  Read,  43  Fed.  Rep. 
716;  Taylor  v.  Watkins,  (Miss.  1893)  13  So. 
Rep.  811;  McCartney  v.  Welch,  44  Barb.  (N. 
Y.)  271,  affirmed  in  51  N.  Y.  626;  Planck  v. 
Schermerhorn,  3  Barb.  Ch.  (N  Y.)  644;  Kit- 
tredge  v.  Van  Tassell,  56  Hun  (N.  Y  )  648,  10 
N.  Y.  Supp.  92,  127  N.  Y.  679;  Jaycox  v.  Cald- 
well, 51  N.  Y.  395,  affirming  (Supm.  Ct.  Gen.  T.) 
37  How.  Pr.  (N.  Y.)  240;  American  Exch.  Bank 
v.  Webb,  (Supm.  Ct.  Spec.  T.)  15  How.  Pr. 
(N.  Y.)  193;  Sloan  v.  Gauhn,  (Supm.  Ct.  Gen. 
T.)  12  N.  Y.  St.  Rep.  717.  And  see  Dimon  v. 
Delmonico,  35  Barb.  (N.  Y.)  554.  Compare 
Nichols  v.  Wellings,  61  Hun  (N.  Y.]  601,  where 
an  assignment  was  held  void  because  of  a 
preference  to  the  assignor's  wife,  on  the 
ground  that  there  was  no  legal  liability.  And 
see  Lyon  v.  Zimmer,  30  Fed.  Rep  401. 

6.  Assignment  by  Wife  —  Preference  of  Hus- 
band.—  Romer  v.  Koch,  49  Hun  (N.  Y.)  483; 
Buffalo  Third  Nat.  Bank  v.  Guenlher,  123  N. 
Y.  568,  reversing  (Buffalo  Super.  Ct.  Gen.  T.) 
I  N.  Y  Supp.  753). 

6.  Dehts  Due  to  Assignor's  Relatives.  —  Van 
Wyck  v.  Read,  43  Fed.  Rep.  716;  Hempstead 
v.  Johnston,  18  Ark.  123,  65  Am.  Dec.  458; 
Layson  v.  Rowan.  7  Rob.  (La.)  1;  Shultz  v. 
Hoagland,  85  N.  Y.  464;  Cohen  v.  Morehouse, 
50  Hun  (N.  Y.)  605,  3  N.  Y.  Supp.  313,  127 
N.  Y.  669;  Sloan  v.  Gauhn,  (Supm.  Cl.  Gen. 
T.)  12  N.  Y.  St.  Rep.  717;  Morehead  Banking  . 
Co.  v.  Whilaker,  no  N.  Car.  345;  Swearingen 
v.  Hendley,  1  Tex.  Unrep.  Cas.  639;  Pettit  v. 
Persons,  9  Utah  223.    Compare  Lehmerz>.  Herr. 

1  D.iv.  (Ky.)  360. 

7.  Debts  Due  the  Assignee.  —  Shultz  v.  Hoag- 
land, 85  N.  Y.464;  Benedicts.  Huntington,  32 
N.  Y.  219;  Sloan  v.  Gauhn,  (Supm.  Ct.  Gen. 
T  )  12  N.  Y.  St.  Rep.  717.  And  see  supra, 
this  section  Selection  and  Control  0/  Assignee 
—  In  General.  Contra,  under  South  Carolina 
statute,  Clarke  v.  Baker,  36  S.  Car.  420. 
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ff.  Statute  of  Frauds.  —  A  claim  under  a  verbal  contract  may  be  provided 
for,  notwithstanding  the  assignor  might  successfully  plead  the  statute  of 
frauds  to  defeat  a  recovery  thereon,  for  a  debtor  is  under  neither  a  legal  nor 
a  moral  obligation  to  plead  the  statute.1 

gg.  Contingent  Liabilities  and  Debts  Not  Due  —  In  General.  — ■  The  fact  that 
liabilities  are  contingent  or  that  debts  are  not  yet  due  does  not  prevent  the 
assignor  from  providing  for  their  payment  when  they  shall  become  due,  or 
from  preferring  them,  for  in  such  a  case  the  assignees  may  retain  in  their 
hands  sufficient  assets  to  meet  them  when  they  become  due.3  But  he  cannot 
prefer  or  provide  for  payment  of  debts  to  arise  out  of  future  transactions.3 
Nor  can  a  preference  be  given  to  a  creditor  with  respect  to  claims  that  may  be 
purchased  by  him  after  the  assignment.4 

hh.  Liabilities  to  Sureties,  Guarantors,  and  Indorsers.  —  Provision  may  of 
course  be  made  for  payment  or  preference  to  sureties,  guarantors,  and  indors- 
ers, when  the  assignor's  liability  to  them  has  become  fixed.  And  it  is  well 
settled  that  provision  may  also  be  made  for  their  indemnity,  when  the  liabil- 
ity is  still  in  the  future  and  contingent.5    Preference  cannot  be  given  to  per- 


1.  Claims  Within  the  Statute  of  Frauds.  —  Liv- 

ermore  v.  Northrup,  44  N.  Y.  107. 

2.  Contingent  Liability  and  Debts  Not  Due  — 

United  States.  —  Halsey  v.  Fairbanks,  4  Mason 
(U.  S.)  206. 

Connecticut.  —  See  Robison's  Appeal,  63 
Conn.  290. 

Maine.  —  Canal  Bank  v.  Cox,  6  Me.  395. 

New  York.  —  Bult  v.  Peck,  I  Daly  (N.  Y.) 
83;  Read  v.  Worlhington,  9  Bosw.  (N.  Y.)  617; 
Brainerd  v.  Dunning,  30  N.  Y.  211;  Grant  v. 
Chapman,  38  N.  Y.  293.  Compare  Matter  of 
Hevenor.  144  N.  Y.  271. 

Pennsylvania.  —  State  Bank  v.  M'Calmont, 
4  Rawle  (Pa.)  307. 

South  Carolina.  —  Vaughan  v.  Evans,  I  Hill 
Eq.  (S.  Car.)  43». 

Tennessee.  —  McGavock  v.  Deery,  r  Coldvv. 
(Tenn.)  265. 

Texas.  —  Van  Hook  v.  Walton,  28  Tex.  59. 

And  see  cases  cited  in  the  third  note  following. 

3.  Debts  to  Arise  Out  of  Future  Transactions.  — 
Barnum  v.  Hempstead,  7  Paige  (N.  Y.)  568; 
Sheldon  v.  Dodge,  4  Den.  (N.  Y.)  217;  Brain- 
erd v.  Dunning,  30  N.  Y.  211;  Peacock  v. 
Tompkins,  Meigs  (Tenn.)  317;  Neuffer  v.  Par- 
due  3  Sneed  (Tenn.)  191;  Rome  Exch.  Bank 
v.  Eames,  4  Abb.  App.  Dec.  (N.  Y.)83;  Whal- 
lon  v.  Scott,  10  Watts  (Pa.)  237.  Compare 
McGavock  w.  Deery,  1  Coldw.  (Tenn  )  265. 
See  also  infra,  this  section.  Reservations  for 
Benefit  of  Assignor,  paragraph  Power  to  Borrow 
Mo'iey,  etc. 

Construction  of  Assignment.  —  In  Van  Hook  v. 
Wilton,  28  Tex.  59,  where  an  assignment  pro- 
vided for  the  payment  of  all  of  the  assignor's 
indebtedness  to  the  trustee,  whether  "  due  or 
to  grow  due,"  and  the  amount  of  such  indebt- 
edness was  not  stated,  it  was  held  that  the  ex- 
pression quoted  was  to  be  construed  as 
providing  only  for  existing  liabilities,  whether 
matured  or  to  mature,  and  as  not  covering 
future  transactions  between  the  parties,  and 
that,  in  view  of  this  construction  and  of  the 
context  of  the  assignment,  this  provision  did 
not  vitiate  the  con veyance.  See  also  Brainerd 
v.  Dunning,  30  N.  Y.  211;  McConnell  v.  Sher- 
wood, 19  Hun  (N.  Y.)  519,  affirmed  in  84  N.  Y. 
522,  38  Am.  Rep.  537;  Van  Dine  v.  Willett,  38 
Barb.  (M.  Y.)  319- 


4.  Claims  Purchased  After  Assignment.  —  Read 

v.  Worlhington,  9  Bosw.  (N.  Y.)  617. 

An  assignment  directing  the  assignees  to 
pay  to  persons  named  in  a  schedule  annexed 
the  sums  of  money  which  are  or  may  become 
due  to  them,  is  not  fraudulent  and  void  on  the 
ground  that  under  its  provisions  a  preferred 
creditor  may  purchase  other  demands  than 
those  held  at  the  time  of  the  assignment,  and 
thus  secure  a  preference  for  them  also;  for 
the  provision  giving  a  preference  to  the  speci- 
fied creditors,  for  sums  which  "  may  become 
due  to  them,"  should  be  construed  to  apply  to 
actual  debis  already  owing  to  them,  or  contin- 
gent liabilities  already  incurred  by  them,  at 
the  time  of  the  assignment,  and  ihereafter  to 
become  payable.  Read  v.  Worthineton,  • 
Bosw.  (N.  Y.)  618. 

5.  Sureties  and  Indorsers  —  United  States.  — 
Walker  v.  Adair,  1  Bond  (U.  S.)  158;  Halsey 
v.  Fairbanks,  4  Mason  (U.  S.)  206;  U.  S.  v. 
Hoyt,  1  Blatchf.  (U.  S.)  332;  Means  v.  Mont- 
gomery, 23  Fed.  Rep.  421. 

Alabama.  —  Hopkins  v.  Scott,  20  Ala.  179. 

Maine.  —  Canal  Bank  v.  Cox,  6  Me.  395; 
Copeland  v.  Weld,  8  Me.  411. 

Massachusetts.  —  Stevens  v.  Bell,  6  Mass.  339; 
Cushing  v.  Gore,  15  Mass.  69. 

Missouri.  —  Duval!  v.  Raisin,  7  Mo.  449. 

New  YorJt.  —  Read  v.  Worthington,  9  Bosw. 
(N.  Y.)  617;  Cunningham  v.  Freeborn,  11 
Wend.  (N.  Y.)  241;  Loeschigk  v.  Jacobson, 
(N.  Y.  Super.  Ct.  Spec.  T.)  26  How.  Pr.  (N. 
Y.)  526;  Silver  Creek  Bank  v.  Talcott,  2a 
Barb.  (N  Y.)  550;  Keteltas  v.  Wilson,  36  Barb. 
(N.  Y.)  298;  Hendricks  v.  Robinson,  2  Johns. 
Ch.  (N.  Y.)  283;  Griffin  v.  Marquirdt,  17  N.  Y. 
28,  21  N.  Y.  121;  Benedict  v.  Huntington,  32 
N.  Y.  219;  Casey  v.  Janes,  37  N.  Y.  608; 
Webb  v.  Thomas,  66  H  un  (N.  Y.)  628,  21  N.  Y. 
Supp.  69,  142  N.  Y.  622. 

North  Carolina.  —  Ingram  v.  Kirkpalrick, 
6  Ired.  Eq.  (41  N.  Car.)  463,  51  Am.  Dec.  428; 
Dewey  v.  Litllejohn,  2  Ired.  Eq.  (37  N.  Car.) 
495- 

Ohio.  —  Dickson  v.  Rawson,  5  Ohio  St.  218. 
Compare    Shaw    v.    Lowry,    Wright  (Ohio) 

190. 

Pennsylvania.  —  See  Da  Costa  v.  Guieu,  7 
S.  &  R.  (Pa.)  462. 
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sons  who  may  become  sureties  or  indorsers  for  the  assignor  after  the  assign- 
ment; nor  can  provision  for  the  payment  of  such  prospective  debts  be  made 
in  a  general  assignment  without  preferences,  as  against  existing  creditors.1 

«'('.  Secured  Debts.  —  The  fact  that  a  debt  is  secured  by  a  judgment  or 
mortgage,  or  otherwise,  does  not  present  the  assignor  from  providing  for  its 
payment  by  the  assignee,  or  its  preference  over  other  debts.2  In  such  a  case 
the  property  on  which  it  is  secured  remains  as  a  part  of  the  assets,  to  be 
resorted  to  for  the  payment  of  other  debts,  or  creditors  whose  debts  are  not 
secured  may  require  the  property  on  which  the  preferred  debt  is  secured  to  be 
first  resorted  to  for  its  payment.3 

Exclusion  of  Secured  Debt.  —  Where  the  right  to  prefer  creditors  is  recognized, 


South  Carolina. — Vaughan  v.  Evans,  I  Hill 
Eq.  (S.  Car.)  430. 

Vermont.  —  Mussey  v.  Noyes,  26  Vt.  462. 

Virginia. —  Miller  v.  Holcombe,  9  Gratt. 
(Va.)  6b5. 

A  trust  requiring  the  assignees,  after  hav- 
ing satisfied  certain  prior  trusts,  to  pay  all 
persons  who  had  theretofore  become  bail  or 
surety  for  the  assignor  such  sums  as  they 
may  have  paid,  and  as  may  be  legally  charge- 
able to  the  assignors  by  reason  of  the  liability 
devolving  on  such  bail  or  sureties,  or  to  pay 
such  sums  as  are  requisite  in  law  for  the  dis- 
charge of  such  bail  or  surety,  is  not  illegal. 
Keteltas  v.  Wilson,  36  Barb.  (N.  Y.)  298. 

A  Direction  to  Pay  Accomodation  Indorsers  the 
sums  for  which  they  are  respectively  liable 
does  not  invalidate  the  assignment.  Griffin  v. 
Marquardt,  21  N.  Y.  I2r. 

1.  Persons  Subsequently  Becoming  Sureties  or 
Indorsers.  —  Lansing-  v.  Woodworth,  1  Sandf. 
Ch.  (N.  Y.)  43;  Whallon  v.  Scott,  10  Watts 
(Pa.)  237. 

In  the  case  last  cited  an  assignment  was 
held  bad  because  it  contained  a  clause  of  in- 
demnity to  one  who  should  thereafter  enter 
bail  for  stay  of  execution  on  certain  judgments  . 
against  the  assignor. 

Indemnifying  Sureties  Against  Future  Default. 
—  An  assignment  by  a  sheriff  of  fees  due  and 
to  become  due,  having  for  one  of  its  objects  an 
indemnity  of  his  sureties  against  future  mis- 
appropriation of  moneys  which  should  be  col- 
lected on  execution,  is  void.  Currie  v.  Hart, 
2  Sandf.  Ch.  (N.  Y.)  353. 

2.  Payment  or  Preference  of  Secured  Debts  — 
Alabama.  —  Perry  Ins.,  etc.,  Co.  v.  Foster,  58 
Ala.  502,  29  Am.  Rep.  779. 

Arkansas.  —  VVorthen  v.  Griffith,  59  Ark. 
562.  43  Am.  St.  Rep.  50 

Kentucky.  —  Grinstead  v.  Richardson,  12  Ky. 
L.  Rep.  798. 

Arew  York.  —  Hastings  v.  Palmer,  Clarke  (N. 
Y.)  56;  Blain  v.  Pool,  (Supm.  Ct.  Gen.  T.)  13 
N.  Y.  St.  Rep.  571;  Strong  v.  Skinner,  4  Barb. 
(N.  Y.)  546;  Portchester  First  Nat.  Bank  v. 
Halsted,  (Supm.  Ct.  Gen.  T.)  20  Abb.  N.  Cas. 
(N.  Y.)  155;  Stem  v.  Fisher,  32  Barb.  (N.  Y.) 
198;  Dimon  v.  Delmonico,  35  Barb.  (N.  Y.) 
554;  Grant  v.  Chapman,  38  N.  Y.  293;  Smith 
v.  Ferine,  121  N.  Y.  376,  affirming  49  Hun  (N. 
Y.)  605,  i  N.  Y.  Supp.  495.  See  Dunham  v. 
Waterman,  3  Duer  (N.  Y.)  166. 

Oregon.  —  Kruse  v.  Prindle,  8  Oregon  158. 

Rhode  Island. — Waldron  v.  Wilcox,  13  R.  I. 
5t8. 

South  Carolina.  —  Bryce  v.  Foot,  25  S.  Car. 


467.  And  see  South  Carolina  L.  &  T.  Co.  v. 
McPherson,  26  S.  Car.  431. 

Wisconsin.  —  Ball  v.  Bowe,  49  Wis.  495. 

But  see  Paddock-Hawley  Iron  Co.  v.  McDon- 
ald, 61  Mo.  App.  559. 

Debt  Secured  on  Homestead.  —  The  fact  that 
an  assignment  prefers  a  debt  secured  by  a  lien 
on  the  debtor's  homestead,  and  that  the  home- 
stead is  not  included  in  the  assignment,  is  not 
conclusive  of  a  fraudulent  intent,  though  it 
may  be  considered  by  the  jury  on  the  question 
whether  there  was  a  fraudulent  intent.  Ball 
v.  Bowe,  49  Wis.  495.  Compare  Paddock- 
Hawley  Iron  Co.  v.  McDonald,  61  Mo.  App. 
559- 

The  Fact  that  a  Preferred  Debt  Is  Secured 

should  be  stated  in  the  assignment,  but  an 
omission  of  such  statement  is  not  in  itself 
fraudulent.  Stern  v.  Fisher,  32  Barb.  (N.  Y.) 
198.  See  also  Perry  Ins.,  etc.,  Co.  v.  Foster,  58 
Ala.  502,  29  Am.  Rep.  779. 

Mortgages  Invalid  as  to  Creditors.  —  An  assign- 
ment with  preferences  is  not  rendered  invalid 
because  the  preferred  creditors  hold  mortgages 
which  are  valid  as  against  the  assignor,  but 
invalid  as  against  other  creditors  because  not 
filed  or  recorded  as  required  by  law.  Kitchen 
v.  Lowery,  127  N.  Y.  53,  affirming  53  Hun  (N. 
Y.)  638,  6  N.  Y.  Supp.  867. 

3.  Construction  of  Assignment.  —  In  Dimon  v. 
Delmonico,  35  Barb.  (N.  Y.)  554,  it  was  held 
that  putting  a  mortgagee  among  the  preferred 
creditors,  as  to  his  bond  and  mortgage,  should 
not  be  considered  as  an  absolute  direction  that 
the  mortgage  debt  should  be  paid  out  of  other 
assigned  property,  but  as  a  direction  to  pay 
the  bond  and  mortgage  out  of  the  whole  of  the 
assigned  property,  including  the  equity  of  re- 
demption in  the  mortgaged  premises,  subject 
to  the  control  of  the  court  over  the  assignees 
as  trustees,  and  subject  to  the  usual  and  well- 
recognized  rules  of  equity  in  the  application  of 
the  assigned  property  to  the  payment  of  the 
debts,  as  between  the  creditors;  and  the 
assignment  will  not  be  considered  to  have 
been  made  or  accepted  with  a  fraudulent  in- 
tention of  having  the  mortgage  paid  out  of 
properly  other  than  the  mortgaged  pioperty. 
so  as  to  exonerate  the  inchoate  right  of  dower 
of  the  mortgagor's  wife,  where  the  proof  sub- 
stantially negatives  the  existence  of  such  in- 
tent in  the  making  or  accepting  the  assignment, 
and  the  acts  of  the  assignees,  under  the  assign- 
ment, are  inconsistent  therewith,  and  are  con- 
formable to  the  equity  of  the  creditors,  as 
between  themselves.  Dimon  v.  Delmonico,  35 
Barb.  (N.  Y.)  554- 
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an  assignment  is  not  invalid  because  it  excludes  from  its  benefits  a  debt  that 
is  secured.1  ^ 

Giving  Security  at  or  about  Time  of  Assignment.  —  An  assignment  with  preferences  is 
not  rendered  invalid  by  the  fact  that  the  debtor,  at  or  about  the  time  of 
making  the  same,  gave  security,  by  confession  of  judgment  or  otherwise,  to 
creditors  preferred.* 

jj.  Assignments  by  Partners — (ad)  Preferences  in  General.  —  In  the  absence  of 
statutory  restrictions  partners  may  prefer  particular  creditors  of  the  firm  in 
making  an  assignment  of  the  firm  property.3  And  in  some  states,  though 
not  in  all,  such  preferences  may  also  be  given  in  an  assignment  by  a  surviving 
partner.4  In  some  states,  however,  there  are  statutory  restrictions  on  the 
power  of  a  firm  to  give  preferences.5 

(66)  Debts  Due  Partners.  —  An  assignment  by  a  partnership  of  the  firm  property 
cannot  properly  prefer  or  provide  for  payment  of  debts  due  from  the  firm  to 
the  members  before  payment  of  creditors  of  the  firm,  for  this  would  be  a 
reservation  for  the  benefit  of  the  assignors.6 

(cc)  Individual  Debts  of  Partners.  —  It  is  also  well  settled  in  most  jurisdictions, 


1.  Exclusion  of  Debt  Secured  by  Mortgage.  — 

Cross  v.  Bryant,  3  111.  36.  See  also  Henry  v. 
Root,  38  Mich.  371.  Compare  Bickham  v. 
Lake,  51  Fed.  Rep.  892. 

2.  Effect  of  Giving  Security  to  Preferred  Cred- 
itor about  Time  of  Assignment.  —  Worthen  v. 
Griffith,  59  Ark  562,  43  Am.  St.  Rep.  50  (where 
judgment  was  confessed  in  favor  of  the  pre- 
ferred creditors);  Smith  z.  Perine,  121  N.  Y. 
376,  affirming  49  Hun  (N.  Y.)  605,  I  N.  Y. 
Supp.  495  (where  a  mortgage  was  given  to 
creditors  10  secure  debts  preferred). 

3.  Assignments  by  Partners. —  Blow  v.  Gage, 
44  111.  208;  Gorham  v.  Innis,  115  N.  Y.  87; 
Franshawe  v.  Lane,  (Supm.  Ct  )  16  Abb.  Pr. 
(N.  Y.)7i;  Kennedy  v.  Wood,  52  Hun  (N.  Y.) 
46;  Mattison  v.  Demarest,  4  Robt.  (N.  Y.)  161; 
Cohen  v.  Irion,  126  N.  Y.  665,  (Supm.  Ct.  Gen. 
T.)  7  N.  Y.  Supp.  107;  Willis  v.  Murphy,  (Tex. 
Civ.  App.  1894)  28  S.  W.  Rep.  362;  and  other 
cases  cited  in  the  notes  following. 

Agreement  on  Dissolution  of  Firm.  —  In  Marsh 
v.  Bennett,  5  McLean  (U.  S.)  117,  it  was  held 
that  a  partner  who,  on  dissolution  of  the  firm, 
takes  the  firm  assets  and  agrees  to  pay  the  firm 
debts  equally,  is  a  trustee  for  creditors  of  the 
firm,  and  that  he  cannot  make  an  assignment 
of  the  partnership  assets  with  preferences. 

4.  Surviving  Partners.  —  Egberts  v.  Woods,  3 
Paige  (N.  Y.)  517,  24  Am.  Dec.  236;  Haynes 
v.  Brooks,  116  N.  Y.  487,  affirming  up  Hun  (N. 
Y.)  528;  Durant  v.  Pierson,  124  N.  Y.  444,  21 
Am.  St.  Rep.  686,  reversing  58  Hun  (N.  Y.)  190. 

Contra.  —  Salsbury  v.  Ellison,  7  Colo.  167,  49 
Am.  Rep.  347;  Barcroft  v.  Snodgrass,  1  Coldw. 
(Tenn.)  430.    See  the  title  Partnership. 

A  surviving  partner  may  assign  the  firm 
property  for  the  benefit  of  firm  creditors  and 
his  individual  property  for  the  benefit  of  indi- 
vidual creditors.  Riley  v.  Carter,  76  Md.  581, 
35  Am.  St.  Rep.  443. 

5.  Restrictions  in  Some  States.  —  See  August 
v.  Calloway,  35  Fed.  Rep.  381;  Line  weaver  v. 
Slagle,  64  Md.  465,  54  Am.  Rep.  775;  Blair  v. 
Black,  31  S.  Car.  346,  17  Am,  St.  Rep.  30. 

6.  Payment  or  Preference  of  Debts  Due  Members 
Of  Firm.  —  Starr  v.  Dugan,  22  Md.  58;  God- 
dard  v.  Bridgman,  25  Vt.  351,  60  Am.  Dec. 
272;  Mattison  v.  Demarest,  4  Robt.  (N.  Y.) 
161;    Mills  v.  Argall,  6  Paige  (N.  Y.)  577. 


Compare  Webb  v.  Thomas,  66  Hun  (N.  Y.)  628, 
21  N.  Y.  Supp.  69,  142  N.  Y.  622. 

The  Debt  of  Another  Firm  of  Which  a  Partner 
Is  a  Member  may  be  preferred  in  an  assign- 
ment by  a  general  partnership.  Campbell  v. 
Colorado  Coal,  etc.,  Co.,  9  Colo.  60;  Fanshawe 
v.  Lane,  (Supm.  Ct.)  16  Abb.  Pr.  (N.  Y.)  71; 
Belmont  v.  Lane,  (Supm.  Ct.  Gen.  T.)  22 
How.  Pr.  (N.  Y.)  365;  Peckham  v.  Mattiscn, 
(Supm.  Ct.  Spec.  T.)  15  Abb.  N.  Cas.  (N.  Y.) 
367,  note;  Friend  r.  Michaelis,  (N.  Y.  City  Ct. 
Gen.  T.)  15  Abb.  N.  Cas.  (N.  Y.)  354.  But  see 
Welsh  v.  Britton,  55  Tex.  118. 

In  Champlain  First  Nat.  Bank  v.  Wood,  128 
N.  Y.  35,  reversing  45  Hun  (N.  Y.)  411,  it  ap- 
peared that  prior  to  a  partnership  assignment 
notes  had  been  given  by  the  firm  to  two  mem- 
bers, who  also  composed  another  firm,  in  the 
settlement  of  partnership  transactions  with 
the  latter  firm,  and  these  members  gave  the 
notes  to  members  of  their  families  to  whom 
the  same  were  made  payable.  It  was  held 
that  the  firm  could  prefer  these  notes  in  ihe 
assignment,  as  the  payees  became  absolute 
owners  upon  delivery  to  them  of  the  notes,  and 
their  title  and  right  to  recover  thereon  were  in 
no  way  affected  by  the  subsequent  dealings  or 
complications  of  the  two  firms. 

Loan  by  Partner  as  Administrator.  —  A  firm 
may  prefer  a  debt  due  a  member  as  adminis- 
trator for  money  loaned  the  firm  by  him  in 
that  capacity,  at  least  where  it  does  not  ap- 
pear that  he  has  any  interest  in  the  estate. 
Kennedy  v.  Wood,  52  Hun  (N  Y.)  46. 

A  Debt  to  a  Partner  Who  Has  Previously  With- 
drawn in  good  faith  may  be  preferred  in  a  part- 
nership assignment,  and  it  can  make  no 
difference  that  the  debt  was  incurred  in  buy- 
ing out  such  former  partner.  Mattison  v. 
Demarest,  4  Robt.  (N.  Y.)  161;  Blow  v.  Gage, 
44  111.  208:  Smith  v.  Howard,  (Buffalo  Super. 
Ct.  Gen.  T.)  20  How.  Pr.  (N.  Y.)  121 ;  Cohen 
v.  Irion,  126  N.  Y.  665,  reversing  54  Hun  (N. 
Y.)  633,  on  dissenting  opinion  of  Martin,  J., 
reported  in  7  N.  Y.  Supp.  107;  Willis  v.  Mur- 
phy, (Tex.  Civ.  App.  1894)  28  S.  W.  Rep.  362. 
And  see  infra,  this  subdivision. 

But  the  Apparent  Withdrawal  of  a  member  of 
a  solvent  firm,  where  he  secretly  retains  his  in- 
terest and  is  only  to  claim  such  transaction  as 
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though  not  in  all,  that  a  partnership  assignment  of  firm  property  cannot  pre- 
fer or  provide  for  the  payment  of  the  individual  debts  of  a  member  of  the 
firm  before  all  firm  debts  are  paid,  for  firm  creditors  have  a  prior  equity  with 
respect  to  the  firm  property.1  Such  an  assignment  need  not  provide  for  indi- 
vidual creditors.8 

Effect  of  Such  Preference  or  Provision.  —  There  is  a  difference  of  opinion  as  to  the 
effect  of  such  a  preference  or  provision.  Some  courts  hold  that  it  is  conclu- 
sive evidence  of  a  fraudulent  intent,  and  that  it  avoids  the  assignment.3 


a  sale  in  case  of  the  insolvency  of  the  new 
firm,  does  not  relieve  him  from  liability  and 
makes  void  an  assignment  by  the  latter  pre- 
ferring such  retiring  partner  for  the  amount  of 
the  supposed  price  of  such  sale.  Mattison  v. 
Demarest,  4  Robt.  (NT.  Y.)  161. 

1.  Payment  of  Individual  Debts  of  Partners  — 
United  States.  —  Peters  v.  Bain,  133  U.  S.  670. 

Illinois.—  Keith  v.  Fink,  47  111.  272;  Atlas 
Nat.  Bank  v.  More,  40  111.  App.  336. 

Ioiva. —  Budd  v.  King,  83  Iowa  97. 

Maryland.  —  Gable  v.  Williams,  59  Md.  46. 
And  see  Collier  v.  Hanna,  71  Md.  253. 

Mississippi.  —  Marks  v.  Bradley,  69  Miss.  I. 

Ne-,v  Hampshire.  —  French  v.  Lovejoy,  12  N.- 
H.458. 

New  York. — Jackson  v.  Cornell,  1  Sandf. 
Ch.  (N.  Y.)  348;  Hurlbert  v.  Dean,  2  Keyes 
(N.  Y.)  97,  2  Abb.  App.  Dec.  ('I.  Y.)  428; 
Friend  v.  Michaelis,  (N.  Y.  City  Ct.  Gen.  T.) 
15  Abb.  N.  Cas.  (N.  Y.)  354:  Heye  v.  Bolles,  2 
Daly  (N.  Y.)  231;  PortchesLer  First  Nat.  Bank 
v.  Halsted.  (Supm.  Ct.  Gen.  T.)  20  Abb.  N. 
Cas.  (N.  Y.)  155;  Chambers  v.  Smith,  60  Hun 
(N.  Y.)  248;  Burhans  v.  Kelly,  49  Hun  (N.  Y.) 
610,  2  N.  Y.  Supp.  175;  Peckham  v.  Mattison, 
(Supm.  Ct.  Spec.  T.)  15  Abb.  N.  Cas.  (N.  Y.) 
367,  note;  Windmuller  v.  Dodge,  (Supm.  Ct. 
Spec.  T.)  67  How.  Pr.  (N.  Y.)  253;  Cox  v. 
Piatt,  32  Barb.  (N  Y.)  126;  Lester  v.  Pollock, 
3  Robt.  (N.  Y.)  691;  Lester  v.  Abbott,  (N.  Y. 
Super.  Ct.  Spec.  T.)  28  How.  Pr.  (N.  Y.)  488; 
Wilson  v.  Robertson,  21  N.  Y.  587;  Crook  v. 
Rindskopf,  105  N.  Y.  476;  Booss  v.  Marion, 
129  N.  Y.  536;  Durant  v.  Pierson,  58  Hun  (N. 
Y.)  190,  124  N.  Y.  444,  21  Am.  Si.  Rep.  686; 
Preston  v.  Fitch,  137  N.  Y.  41;  Nicholson  v. 
Leavitt,  4  Sandf.  (N.  Y.)  252. 

The  case  of  Kirby  v.  Schoonmaker,  3  Barb. 
Ch.  (N.  Y.)  46,  49  Am.  Dec.  160,  decided  in 
1848  by  Chancellor  Walworth,  was  to  the  con- 
trary. And  see  Kennedy  v.  Wood,  52  Hun 
(N.  Y.)  46. 

South  Carolina.  —  Henderson  v.  Haddon,  12 
Rirh.  Eq.  (S.  Car.)  393. 

Texas.  —  Wiggins  v.  Blackshear,  (Tex.  Civ. 
App.  1893)  24  S.  W.  Rep.  918. 

Utah.  —  Coughran  v.  Bigelow,  9  Utah  267. 

Vermont.  —  Goddard  v.  Bridgman,  25  Vt. 
351,  60  Am.  Dec.  272. 

Virginia.  —  M'Cullough  v.  Sommerville,  8 
Leigh  (Va.)  415. 

Wisconsin.  —  Willis  v.  Bremner,  60  Wis. 
622;  Vernon  v.  Upson,  60  Wis.  418. 

And  see  the  other  cases  cited  in  the  notes 
following. 

In  North  Carolina  it  has  been  held  in  a  late 
case  that  an  assignment  of  partnership  prop- 
erty by  members  of  an  insolvent  firm  is  not 
rendered  fraudulent  as  to  the  firm  creditors  by 
a  clause  therein  preferring  debts  due  to  credit- 


ors of  the  individual  partners.  Armstrong  v. 
Carr,  116  N.  Car.  499.  See  also  Nye  v.  Van 
Husan,  6  Mich.  329,  74  Am.  Dec.  690. 

In  Booss  v.  Marion,  129  N.  Y.  536,  it  was 
held  that  an  assignment  of  partnership  prop- 
erty was  none  the  less  invalid  because  it  pre- 
ferred as  a  firm  debt  the  individual  debt  of 
one  of  the  members  by  reason  of  the  fact  that 
the  general  manager  of  the  firm  inserted  such 
debt  without  the  knowledge  of  the  other  mem- 
bers of  the  firm. 

Surviving  Partners.  —  The  same  would  be 
true  of  an  assignment  by  a  surviving  partner, 
for  he  takes  the  firm  property  impressed  with 
the  light  of  firm  creditors  to  resort  to  il  before 
payment  ot  individual  debts.  French  v.  Love- 
joy,  12  N.  H.  458.  And  see  Preston  v.  Fitch, 
137  N.  Y.  4t;  Chambers  v.  Smith,  60  Hun  (N. 
Y.)  248.  Compare  Barcroft  v.  Snodgrass,  I 
Coldw.  (Tenn.)  430. 

A  surviving  partner  in  making  an  assign- 
ment may  prefer  a  debt  due  by  him  for  money 
borrowed  to  pay  a  firm  debt.  Haynes  v. 
Brooks,  (Supm.  Ct.  Spec.  T.)  17  Abb.  N.  Cas. 
(N.  Y.)  152. 

2.  Omission  to  Provide  for  Individual  Creditors. 

—  Bradley  v.  Bischel,  81  Iowa  80  See  Riley 
v.  Carter,  76  Md.  581,  35  Am.  St.  Rep.  443. 

3.  Effect  of  Such  Preference  or  Provision  When 
Not  Allowable  —  View  That  Assignment  Is  Void 

—  Illinois.  —  Keith  v.  Fink,  47  111.  272. 

New  Hampshire.  —  French  v.  Lovejoy,  12  N. 
H.  458. 

New  Mexico.  —  Field  v.  Romero,  7  N.  Mex. 
630. 

New  York.  —  Wilson  v.  Robertson,  21  N.  Y. 
587  [in  effect  overruling  on  this  point  Cox  v. 
Piatt,  32  Barb.  (N.  Y.)  126;  Kemp  v.  Carnley, 
3  Duer  (N.  Y.)  1;  and  Nicholson  v.  Leavitt,  4 
Sandf.  (N.  Y.)  252,  reversed  on  another  point  in 
6  N.  Y.  510,  57  Am.  Dec.  499J;  Crook  v.  Rinds- 
kopf, 105  N.  Y.  476;  Booss  v.  Marion,  129  N.  Y. 
536;  Ruhl  v.  Phillips,  2  Daly  (N.  Y.)  45,  reversed 
on  another  point  in  48  N.  Y.  125,  8  Am.  Rep. 
522;  Jackson  v.  Cornell,  1  Sandf.  Ch.  (N.  Y.)348; 
Friend  v.  Michaelis,  (N.  Y.  City  Ct.  Gen.  T.) 
15  Abb.  N.  Cas.  (N.  Y.)  354;  New  York  Fourth 
Nat.  Bank  v.  Burger,  (Supm.  Ct.  Gen.  T.)  15 
N.  Y.  St.  Rep.  101;  Knauth  v.  Bassett,  34 
Barb.  (N.  Y.)  31;  National  Bank  v.  Cohn,  42 
Hun  (N.  Y.)  381;  Lester  v.  Abbott,  (N.  Y. 
Super.  Ct.  Spec.  T.)  28  How.  Pr.  (N.  Y.)  488,  3 
Robt.  (N.  Y.)  691;  Schiele  v.  Healy,  (C.  PI. 
Gen.  T.)  61  How.  Pr.  (N.  Y.)  73;  Heye  v. 
Bolles,  (C.  PI.  Gen.  T.)  33  How.  Pr.  (N.  Y.) 
266,  2  Daly  (N.  Y.)  231. 

South  Carolina. —  Henderson  v.  Haddon,  12 
Rich.  Eq.  (S.  Car.)  393. 

Utah.  —  Coughran  v.  Bigelow,  9  Utah  267. 

Wisconsin.  —  Willis  v.  Bremner,  60  Wis.  622; 
Vernon  v.  Upson,  60  Wis.  419. 
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Others  hold  that  it  does  not  affect  the  validity  of  the  assignment,  but  that 
the  unlawful  preference  or  provision  only  is  void.1 

Prior  Dissolution  of  Partnership.  —  If  a  firm  is  dissolved  in  good  faith,  and  one  of 
the  partners  assumes  all  the  firm  debts  and  takes  all  the  firm  property,  or  if 
one  partner  buys  the  other's  interest,  acting  in  good  faith,  a  subsequent 
assignment  by  him  is  not  a  partnership  assignment,  and  is  not  invalid  because 
it  provides  for  payment  of  his  own  individual  debts  as  well  as  the  partnership 
debts  assumed  by  him,  or  prefers  the  debts  originally  contracted  by  himself.8 

An  Individual  Creditor  cannot  raise  objection  to  a  provision  for  payment  of 
individual  debts  out  of  the  partnership  property  before  payment  of  the  part- 
nership debts,  for  he  is  not  defrauded  thereby.3 


1.  View  That  Preference  or  Provision  Only  Is 
Void  —  United  States.  —  Peters  v.  Bain,  133  U. 
S.  670  (applying  doctrine  in  Virginia). 

Michigan.  —  Nye  v.  Van  Husan,  0  Mich. 
329,  74  Am.  Dec.  690. 

Missouri.  —  Hartzler  v.  Tootle,  85  Mo.  23. 

Tennessee.  —  Lasell  v.  Tucker,  5  Sneed 
(Tenn.)  33. 

Virginia.  —  Gordon  v.  Cannon,  18  Gratt. 
(Va  )387;  M'Cullough  v.  Sommerville,  8  Leigh 
(Va.)  415. 

Effect  of  Mistake.  —  See  infra,  this  subdivi- 
sion. Effect  of  Mistake. 
Proof  That  There  Are  No  Individual  Debts.  —  It 

has  been  decided  in  New  York  by  the  court  of 
appeals  that  an  assignment  of  partnership 
property  providing  for  the  payment  of  indi- 
vidual debts  will  not  be  invalid  if  it  is  affirma- 
tively shown  that  there  are  no  individual 
debts.  H  urlbert  v.  Dean,  2  Keyes  (N.  Y.)  97, 
2  Abb.  App.  Dec.  (N.  Y.)  428;  Turner  v.  Jay- 
cox,  40  N.  Y.  470,  affirming  40  Barb.  (N.  Y.) 
164.  The  case  of  Lester  v.  Abbott,  (N.  Y. 
Super.  Ct.  Spec.  T.)  28  How.  Pr.  (N.  Y.)  488,  3 
Robt.  (N.  Y.)  6gr,  is  to  the  contrary. 

Separate  Property  in  Excess  of  Separate  Debts. 
—  It  has  been  held  that  a  partnership  assign- 
ment of  both  partnership  and  individual  prop- 
erty is  not  invalid  because  f  a  provision  for 
the  payment  of  individual  debts,  where  the 
value  of  the  individual  property  assigned  by 
ea  h  partner  exceeds  the  am  unt  rt  his  indi- 
vidual debts,  preferred  or  provided  for.  Hol- 
lister  v.  Loud,  2  Mich.  324;  V.  n  Nest  v.  Yoe, 
1  Sandf.  Ch.  (N.  Y.)  7;  Knauth  v.  Bassett,  34 
Barb.  (N.  Y.)  31.  Compare  Budd  v.  King,  83 
Iowa  97. 

But  where  the  assignment  purports  to  be  of 
all  individual  as  well  as  partnership  property, 
and  prefers  individual  debts,  it  is  for  the  par- 
ties claiming  under  the  instrument  to  show 
affirmatively  that  the  individual  properly  of 
each  partner  is  sufficient  to  pay  his  preferred 
individual  debts.  Knauth  v.  Bassett,  34  Barb. 
(N.  Y  )  31. 

Joint  Debts  Sufficient  to  Absorb  All  the  Property 
Assigned.  — In  Read  v.  Baylies,  18  PLk. 
(Mass.)  497,  it  was  held  that  an  assignment  by 
partners  of  their  joint  and  several  property, 
in  trust  for  such  of  their  joint  and  several 
creditors  as  should  become  parties  thereto,  is 
valid  as  against  an  attaching  joint  creditor,  if 
the  amount  of  the  demands  of  the  joint  credit- 
ors who  have  become  parties  before  the  attach- 
ment is  sufficient  to  absorb  all  the  property 
assigned. 

Actual  Finn  Debts  Contracted  in  the  Name  of 


One  Partner  are  not  to  be  considered  individual 
debts  within  this  rule.  See  Turner  v.  Jaycox, 
40  N.  Y.  470,  affirming  40  Barb.  (N.  Y.)  164; 
Barcroft  v.  Snodgrass,  I  Coldw.  (Tenn.)  430; 
Marks  v.  Hill.  15  Gratt.  (Va.)  400. 

Individual  Debts  May  Be  Assumed  by  the  Firm, 
and  thus  become  firm  debts  that  may  be  pro- 
vided for  or  preferred,  but  strict  proof  will  be 
required  of  the  honesty  of  such  a  transaction, 
that  the  consideration  therefor  was  valuable, 
and  that  it  was  for  the  benefit  of  the  partner- 
ship, beyond  all  controversy.  Keith  v.  Fink, 
47  111.  273.  See  also  Turner  v.  Jaycox,  40  N. 
Y.  470,  affirming  40  Barb.  (N.  Y.)  164;  Nord- 
linger  v.  Anderson,  123  N.  Y.  544,  affirming  53 
Hun  (N.  Y.)  630,  5  N.  Y.  Supp.  609;  Bern- 
heimer  v.  Rindskopf,  116  N.  Y.  428,  15  Am. 
St.  Rep.  414.  Compare  Chambers  v.  Smith,  60 
Hun  (N.  Y.)  248. 

2.  Partnership  Previously  Dissolved.  —  Price 
v.  De  Ford.  18  Md.  489;  Richardson  v.  Davis, 
70  Miss.  219;  Robb  v.  Stevens,  Clarke  (N.  Y.) 
191;  Heye  v.  Bolles,  2  Daly  (N.  Y.)  231;  Smith 
v.  Howard,  (Buffalo  Super.  Ct.  Gen.  T.)  20 
How.  Pr.  (N.  Y.)  ]2i;  Bates  v.  McNulty,  25  N. 
Y.  Wkly.  Dig.  528;  Yearsley's  Estate,  (Pa. 
1853)  r  Am.  L.  Reg  636.  And  see  Mattiscn  v. 
Demarest,  4  Robt.  (N.  Y.)  161;  Blow  v.  Gage, 
44  111.  208;  Durfee  v.  Bump,  51  Hun  (N.  Y.) 
637,  3  N.  Y.  Supp.  505;  Wilson  v.  Soper,  13  B. 
Mon.  (Ky.)  411.  But  see  Miller  v.  Estill,  5 
Ohio  St.  508,  67  Am.  Dec.  305. 

In  Heye  v.  Bolles,  2  Daly  (N.  Y.)  231,  where 
one  partner  of  an  insolvent  firm  purchased  the 
interest  of  his  copartner  in  the  assets,  and 
then  made  a  general  assignment,  with  a  direc- 
tion first  to  pay  his  individual  debts,  il  was 
held  that  the  assignment  was  void,  as  made  in 
fraud  of  the  creditors  of  the  firm.  See  also 
Lester  v.  Pollock,  3  Robt.  (N.  Y.)  691;  Burhans 
r.  Kelly,  49  Hun  (N.  Y.)  610,  2  N.  Y.  Supp. 
175. 

But  in  Mandel  v.  Peay,  20  Ark.  325,  where 
one  partner,  with  the  consent  of  his  copartner, 
executed  a  deed  of  assignment  of  the  partner- 
ship effects,  for  the  payment  of  his  individual 
debts,  after  paying  to  the  copartner,  out  of  the 
proceeds  of  the  partnership  property,  a  sum 
equal  to  such  partner's  interest  therein,  it  was 
held  not  to  be  a  fraud  upon  creditors,  nor  a 
reservation  of  a  portion  of  the  partnership 
property  for  the  benefit  of  the  copartner  as 
against  his  own  creditors. 

3.  Objection  by  Individual  Creditor.  —  M  jrrisou 
v.  At  well,  9  Bosw.  (N.  Y.)  503.  And  see 
Haynes  v.  Brooks,  116  N.  Y.  487.  See  infra, 
this  section,  Who  May  Avoid  Assignment. 
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{dd)  Appropriation  of  Individual  Property.  —  In  some  jurisdictions  it  has  been  held 
that  an  assignment  by  partners  cannot  appropriate  their  individual  property  to 
the  payment  of  partnership  debts  as  against  the  individual  creditors,1  but  the 
contrary  has  been  held  in  most  jurisdictions. *  Certainly  individual  property 
may  be  appropriated  to  the  payment  of  the  owner's  individual  debts  in 
preference  to  partnership  debts,  if  the  partners  choose  to  do  so.3 

(?e)  Rights  as  Between  Individual  Creditors- — An  assignment  of  both  partnership 
and  individual  property  for  the  benefit  of  firm  creditors  is  fraudulent  if  it  provides 
for  an  appropriation  of  any  surplus  to  the  individual  debts  generally,  without 
regard  to  the  rights  of  individual  creditors  among  themselves,  for  the  credit- 
ors of  each  partner  have  a  prior  claim  on  that  partner's  individual  property.4 

(//)  Failure  to  specify  Order  of  Payment.  —  It  has  been  held  that  an  assignment 
by  partners  of  their  firm  and  individual  property  to  pay  all  their  debts  is  not 
fraudulent  on  its  face  because  it  fails  to  make  any  provision  as  to  the  order  in 
which  the  debts  shall  be  paid,  since  the  assignee  is  bound  by  law  to  make  a 
proper  and  legal  distribution  of  the  assets,  that  is,  out  of  the  firm  property  to 
first  pay  firm  debts,  and  out  of  the  individual  property  to  first  pay  the  indi- 
vidual debts.5 


1.  Appropriation  of  Individual  Property  to 
Firm  Debts,  —  O'Kane  v.  Hyde,  70  Cal.  6; 
Jackson  v.  Cornell,  1  Sandf.  Ch.  (N.  Y.)  348; 
M'Cullough  v.  S^mmerville,  8  Leigh  (Va.)  415; 
Middleton  v.  Taber,  46  S.  Car.  337.  And  see 
Peters  v.  Bain,  133  U.  S.  670;  Budd  v.  King, 
83  Iowa  97;  O'Neil  v.  Salmon,  (Supm.  Ct.  Gen. 
T.)  25  How.  Pr.  (N.  Y.)  246;  Terry  v.  Butler, 
43  Barb.  (N.  Y.)  395. 

2.  Kirby  v.  Schoonmaker,  3  Barb.  Ch.  (N. 
Y.)46,49  Am.  Dec.  160;  Van  Rossum  v.  Walker, 
11  Barb.  (N.  Y.)  237;  Smith  v.  Howard. 
(Buffalo  Super.  Ct.  Gen.  T.)  20  How.  Pr.  (N. 
Y.)  121;  Eyre  v.  Beebe,  (Supm.  Ct.  Spec.  T.) 
28  How.  Pr.  (N.  Y.)  333;  Newman  v.  Bagley,  16 
Pick.  (Mass.)  570.  And  see  Haynes  v.  Brooks, 
116  N.  Y.  487,  affirming  42  Hun  (N.  Y.)  528; 
Becker  v.  Leonard,  42  Hun  (N.  Y.)  221. 

In  Newman  v.  Bagley,  16  Pick.  (Mass.)  570, 
where  it  was  contended  that  a  partner  could 
not  assign  his  separate  property  to  pay  part- 
nership debts,  so  as  to  avail  against  his  sep- 
arate creditors,  Mr.  Justice  Wilde  said-  "  It 
is  true  that  the  creditors  of  an  individual  part- 
ner cannot  attach  partnership  property  to  the 
prejudice  of  partnership  creditors,  because  a 
partner  has  no  distinct  and  separate  property 
in  the  funis  of  the  partnership  until  the  debts 
of  the  partners  are  paid;  but  this  reason  fails 
in  regard  to  an  assignment  by  a  partner  of  his 
separate  property.  That  is  equally  liable  to 
attachment  by  his  own  creditors,  or  the  credit- 
ors of  the  firm,  and  an  assignment  to  pay 
either  is  good." 

8.  Evans  v.  Winston,  74  Ala.  349;  Penning- 
ton v.  Bell,  4  Sneed  (Tenn.)  200;  Lord  v.  Dev- 
endorf,  54  Wis.  49c,  41  Am.  Rep.  58.  And  see 
Newman  v.  Bagley,  16  Pick.  (Mass.)  570;  Riley 
v.  Carter,  76  Md.  581,  35  Am.  St.  Rep.  443; 
Haggerty  v.  Granger,  (Supm.  Ct.  Spec.  T.)  15 
How.  Pr.  (N.  Y.)  243;  Andress  v.  Miller,  15  Pa. 
St.  316.  And  cases  cited  in  the  second  note 
preceding. 

4.  Appropriation  as  Between  Individual  Credit- 
ors.—  Smith  v.  Howard,  (Buffalo  Super.  Ct. 
Gen.  T.)20  How.  Pr.  (N.  Y.)  121;  O'Neil  v. 
Salmon,  (Supm.  Ct.  Gen.  T.)  25  How.  Pr.  (N. 
Y.)  246;  Kitchen  v.  Reinsky,  42  Mo.  427.  And 
see  Turner  v.  Jaycox,  40  N.  Y,  470,  affirming 


40  Barb.  (N.  Y.)  164;  Crook  v.  Rindskopf,  34 
Hun  (N.  Y.)  457;  Gordon  v.  Cannon,  18  Gratt. 
(Va.)  387- 

In  Eyre  v.  Beebe,  (Supm.  Ct.  Spec.  T.)  28 
How.  Pr.  (N.  Y.)  333,  it  was  held  that  such  an 
assignment  was  not  rendered  invalid  by  a  pro- 
vision merely  that  the  assignee  should  pay 
"all  private  and  individual  debts'"  of  each 
partner,  after  paying  the  firm  debts,  as  this 
did  not  require  him  to  disregard  the  respective 
rights  of  the  individual  creditors.  See  also 
Andress  v.  Miller,  15  Pa.  St.  316. 

Right  of  Firm  Creditor  to  Raise  Objection. — 
Where  an  assignment  for  the  benefit  of  cred- 
itors is  mads  by  the  members  of  a  partner- 
ship, giving  preference  to  the  payment  of  the 
partnership  debts,  a  creditor  of  the  partner- 
ship cannot  have  the  assignment  set  aside  as 
void  because  its  provisions  as  to  the  subse- 
quent payment  of  creditors  of  individual  part- 
ners contain  a  direction  calculated  to  hinder 
and  delay  them.  No  creditor  but  the  one  who 
is  hindered,  delayed,  or  defrauded  by  the  par- 
ticular provision  complained  of  can  avoid  the 
instrument  on  that  account.  Morrison  v.  At- 
well,  9  Bosw.  (N.  Y.)  503.  And  see  to  the 
same  effect  Scott  v.  Guthrie,  10  Bosw.  (N.  Y.) 
408. 

5.  Failure  to  Specify  Order  of  Payment.  — 
Friend  v.  Michaelis,  (N.  Y.  City  Ct.  Gen.  T.) 
15  Abb.  N.  Cas.  (N.  Y.)  354.  Contra,  Field  v. 
Romero,  7  N.  Mex.  630. 

Construction  of  Assignment.  —  Where  an 
assignment  embraces  the  pioperty  of  the  firm 
and  of  one  member  of  the  firm,  in  trust  to  pay 
his  debts  and  the  debts  of  the  firm,  it  must  be 
construed  so  as  to  give  individual  pioperty  to 
individual  creditors,  and  firm  properly  to  firm 
creditors.    Forbes  v.  Scannell,  13  Cal.  243. 

Where  an  assignment  conveys  to  the 
assignee  the  partnership  and  the  individual 
property  of  the  assignors,  with  a  direction  to 
pay  taxes,  assessments,  etc.,  to  become  due 
on  the  separate  real  property,  such  direction  is 
not  to  be  construed  that  such  payments  are  to 
be  made  from  the  partnership  funds.  Eyre 
v.  Beebe,  (Supm.  Ct.  Spec.  T.)  28  How.  Pr.  (N. 
Y.)  333- 

Where  an  assignment  of  partnership  prop. 
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kk.  Effect  of  Mistake.  —  Though  there  are  some  decisions  to  the  contrary,1 
the  weight  of  authority  is  to  the  effect  that,  even  where  it  is  held  that  an 
assignment  is  rendered  fraudulent  and  void  by  the  preference  of,  or  provision 
for  payment  of,  fictitious  debts,  or  debts  due  not  from  the  assignor  but  from 
others,  or  debts  that  have  been  paid,  or  provision  for  the  payment  of  more 
than  is  due,  an  assignment  is  not  invalidated  by  such  a  preference  or  provi- 
sion, if  it  was  due  to  a  mistake  and  there  was  no  fraudulent  intent.2 

(g)  Delay  in  Distribution.  — ■  An  assignment  is  fraudulent  if  it  postpones  distri- 
bution of  the  assets  among  the  creditors,  or  allows  the  assignee  to  do  so,  for 
a  longer  time  than  is  reasonably  necessary;3  but  it  is  otherwise  if  the  delay 
is  only  reasonable  under  all  the  circumstances.4 

Giving  Creditors  Power  to  Postpone.  —  If  the  assignment  gives  a  majority  of  the 


erty  does  not  cover  the  individual  property  of 
the  members  of  the  firm,  a  direction  contained 
therein  to  pay  rents,  etc.,  due  on  lands,  etc., 
assigned,  does  not  apply  to  tents  due  from  one 
partner  individually  for  his  dwelling  house. 
Morrison  v.  Atwell,  9  Bosw.  (N.  Y.)  503. 

Distribution  "  According  to  Equities."  —  A  pro- 
vision that  the  assigned  property  shall  be  dis- 
tributed among  the  creditors  according  to  their 
equities,  and  similar  provisions,  are  not  ob- 
jectionable, for  they  require  distribution  not 
to  individual  creditors  in  preference  to  part- 
nership creditors,  but  to  those  creditors  who 
are  by  law  entitled  thereto.  Heckman  v. 
Messinger,  49  Pa.  St.  465.  See  also  Maennel 
v.  Murdock,  13  Md.  164. 

1.  Effect  of  Mistake  in  Provisions  as  to  Debts 
Payable  or  Preferred.  —  That  mistake,  and  ab- 
sence of  a  fraudulent  intent,  is  no  ground  for 
upholding  an  assignment  preferring  a  fictitious 
debt,  has  been  held  in  several  cases.  Webb 
v.  Daggett,  2  Barb.  (N.  Y.)  9.  See  also  Cham- 
bers v.  Smith,  60  Hun  (N.  Y.)  248;  Frazier  v. 
Truax,  27  Hun  (N.  Y.)  587. 

In  Roberts  v.  Vietor,  130  N.  Y.  585,  revers- 
ing 54  Hun  (N.  Y.)  461,  it  was  held  that  an 
assignment  preferring  a  creditor  in  a  sum  in 
excess  of  the  amount  actually  due  him  was 
void,  notwithstanding  the  assignor  acted  in 
entire  good  faith.  Compare,  however,  Rob- 
erts v.  Buckley,  145  N.  Y.  215. 

2.  View  that  Assignment  Is  Not  Invalid. — 
Goodbar  Shoe  Co.  v.  Montgomery,  73  Miss. 
73;  Cox  v.  Piatt,  32  Barb.  (N.  Y.)  126;  Rob- 
erts v.  Buckley,  145  N.  Y.  215;  Simon  v.  Ash, 
1  Tex.  Civ.  App.  202;  Hayden  Saddlery  Hard- 
ware Co.  v.  Ramsay,  14  Tex.  Civ.  App.  185. 
See  supra,  this  subdivision,  Misdescription. 

An  assignment  is  not  invalid  because  by 
mistake  a  preferred  claim  is  inadvertently 
stated  in  the  assignment  to  be  a  little  more  or 
less  than  the  true  amount.  Strauss  v.  Rose, 
59  Md.  525.  And  see  Roberts  v.  Buckley,  145 
N.  Y.  215;  Kavanagh  v.  Beckwith,  44  Barb. 
(N.  Y.)  192;  Simon  v.  Ash,  1  Tex.  Civ.  App. 
202;  Barroilhet  v.  Fisch,  63  Cal.  462.  Compare 
Roberts  v.  Vietor,  130  N.  Y.  585. 

Where  an  assignment  expressly  provides 
that  the  assignee  shall  correct  the  schedule  of 
liabilities  annexed  thereto,  if  by  reason  of 
inadvertence  there  is  any  mistake  in  the 
amounts,  it  is  not  rendered  invalid  by  the  fact 
that  it  states  the  debt  of  the  preferred  creditor 
somewhat  in  excess  of  the  amount  really  due. 
Goodbar  Shoe  Co.  v.  Montgomery,  73  Miss. 
73,  distinguishing  Hiller  v.  Ellis,  72  Miss.  701. 


See  also  H.  Wetter  Mfg.  Co.  v.  Dinkins,  70 
Miss.  835. 

Excessive  Interest  —  Return  of  Excess. —  Where 

compound  interest  was  illegally  included  in  a 
preference,  but  it  appeared  that  it  was  without 
fraudulent  intent  and  that  the  excess  of  in- 
terest had  been  returned  by  the  creditor,  it 
was  held  that  the  assignment  was  not  invalid, 
and  the  preference  was  sustained  to  the  ex- 
tent of  the  debt  actually  and  legally  due. 
Peyser  v.  Myers,  135  N.  Y.  599,  affirming  63 
Hun  (N.  Y.)  634.  18  N.  Y.  Supp.  736. 

3.  Delay  in  Distribution  —  Unreasonable  Post- 
ponement—  Alabama.  —  Shearer  v.  Loftin,  26- 
Ala.  703. 

Illinois.  —  Hardin  v.  Osborne,  60  111.  93. 
Kansas.  —  Higby  v.  Ayres.  14  Kan.  331. 
Maryland.  —  Green  v.  Trieber,  3  Md.  11; 
Maughlin  v.  Tyler,  47  Md.  545. 

New  York.  —  D'l  vernois  v.  Leavitt,  23  Barb. 
(N.  Y.)  80;  Renton  v.  Kelly,  49  Barb.  (N.  Y.> 
536. 

Ohio.  —  Repplier  v.  Orrich,  7  Ohio  (pt.  ii.)  246. 
Pennsylvania. — Sheerer  v.  Lautzerheizer,  6 
Watts  (Pa.)  543. 

Virginia.  —  Sheppard  v.  Turpin,  3  Gratt. 
(Va.)  384. 

And  see  supra,  this  section,  Provisions  as  U 
Sale  and  Collection  of  Assets. 

4.  Reasonable  Postponement  —  Arkansas.  — 
Hempstead  v.  Johnston,  18  Ark.  123,  65  Am. 
Dec.  458. 

Georgia.  — Anthony  v.  Price,  92  Ga.  170. 
Mississippi.  —  Robins  v.  Embry,  Smed.  & 
M.  Ch.  (Miss.)  207. 

New  Hampshire.  —  Rundlett  v.  Dole,  10  N. 
H.  458.  _ 
Pennsylvania.  —  Dana  v.  U.  S.  Bank,  5  W. 
&  S.  (Pa.)  223. 

South  Carolina.  — Vaughan  v.  Evans,  I  Hill 
Eq.  (S.  Car.)  414. 

Texas.  —  Eicks  v.  Copeland,  53  Tex.  581,  37 
Am.  Rep.  760. 

In  Eicks  v.  Copeland,  53  Tex.  581,  37  Am. 
Rep.  760,  the  assignment  provided  that  the 
trustee,  when  he  should  realize  cash  from  the 
assets  in  such  sums  as  he  might  deem  proper, 
should  pay  out  the  same  pro  rata  to  the  creditors 
by  instalments  or  dividends,  or  that  he  might 
retain  the  same  until  all  the  assets  should  be 
converted,  and  then  pay  out  the  whole  and 
close  up  the  entire  matter  at  once.  It  was 
held  that  this  provision  was  not  of  itself  nec- 
essarily so  inconsistent  with  fair  dealing  and 
the  just  rights  of  creditors  as  to  require  the 
court  to  declare  the  assignment  void. 
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creditors,  or  less  than  a  majority,  the  power  to  indefinitely  postpone  a  distri- 
bution of  the  assets,  by  extending  indulgence  to  the  assignor  or  otherwise,  it 
is  fraudulent  and  void  on  its  face.1 

(h)  Failure  to  Fix  Time.  —  An  assignment  is  not  rendered  invalid  by  failure  to 
expressly  fix  any  time  for  distribution.  In  such  a  case  a  reasonable  time  is 
implied.8 

(i)  Requiring  Assent  of  Creditors.  —  An  assignment  may  require  assent  of 
creditors  to  entitle  them  to  share  in  the  distribution.3  And  it  may  allow  a 
certain  time  within  which  their  assent  may  be  given,  if  the  time  is  reasonable 
under  all  the  circumstances.4  It  cannot  allow  an  unreasonable  time,  how- 
ever, and  thereby  unreasonably  postpone  the  distribution.5  Nor  can  it 
unreasonably  limit  the  time.®  What  is  a  reasonable  time  must  depend  upon 
the  circumstances  of  the  particular  case.7 

Failure  to  Specify  Any  Time  within  which  creditors  must  come  in  and  assent  to 
the  assignment  renders  it  void,  for  under  such  an  assignment  distribution  may 
be  delayed  indefinitely.8 

(j)  Filing  and  Proof  of  Claims  —  Filing. — An  assignment  may  properly  require 
creditors  to  file  claims  with  the  assignee  before  distribution.9  And  it  may 
require  them  to  do  so  within  a  certain  time,  provided  the  time  fixed  is  reason- 
able under  all  the  circumstances,  but  not  otherwise.10 


1.  Postponement  of  Distribution  by  Majority  of 
Creditors.  —  Shearer  v.  Loftin,  26  Ala.  703; 
Higby  v.  Ayres,  14  Kan.  331;  Sheppard  v. 
Turpin,  3  Gratt.  (Va.)  3S4. 

An  assignment  cannot  properly  authorize 
the  assignee  to  sell  the  property  "  at  the  re- 
quest of  the  beneficiaries,  or  a  majority  of 
them  in  interest."  Shearer  v.  Loftin,  26  Ala. 
703. 

2.  Failure  to  Fix  Time  for  Distribution  — 

United  States.  —  Sanger  v.  Flow,  4  U.  S.  App. 
32,  48  Fed,  Rep.  152. 

Indiana.  —  New  Albany,  etc.,  R.  Co.  v. 
Huff,  19  Ind.  444. 

Massachusetts. — Stevens  v.  Bell,  6  Mass. 
339- 

Pennsylvania.  —  Wilt  v.  Franklin,  I  Binn. 
(Pa.)  502,  2  Am.  Dec.  474;  Hower  ,v.  Geesa- 
man,  17  S.  &  R.  (Pa.)  251. 

Tennessee. — Overton  v.  Holinshade,  5  Heisk. 
(Tenn.)  683. 

3.  Requiring  Assent  of  Creditors  —  United 
States.  —  Halsey  v.  Fairbanks,  4  Mason  (U.  S.) 
206;  Pearpoint  v.  Graham,  4  Wash.  (U.  S.) 
232. 

Alabama.  —  Rankin  v.  Lodor,  21  Ala.  380. 

Illinois  — Finlay  v.  Dickerson,  2g  111.  9; 
Hardin  v.  Osborne,  60  111.  93. 

Tennessee.  —  Mayer  v.  Pulliam,  2  Head 
(Tenn.)  346. 

Texas.  —  Schoolher  v.  Hutchins,  66  Tex.  324. 

And  see  infra,  this  section,  Imposing  Con- 
ditions and  Coercion  of  Creditors. 

4.  Time  Allowed  for  Assent  of  Creditors  — 
Reasonable  Time.  —  Pearpoint  v.  Graham,  4 
Wash.  (U.  S.)  232;  Vaughan  v.  Evans,  1  Hill 
Eq.  (S.  Car.)  414;  Pearson  v.  Rockhill,  4  B. 
Mon.  (Ky.)  2q6;  Mayer  v.  Pulliam,  2  Head 
(Tenn.)  346;  Gordon  v.  Cannon,  18  Gratt.  (Va.) 
387;  Williams  v.  Lord,  75  Va.  390.  And  see 
Farquharson  v.  McDonald,  2  Heisk.  (Tenn.) 
404;  and  cases  cited  in  the  notes  following. 

5.  Unreasonable  Time.  —  Hardin  v.  Osborne, 
60  111.  93;  Green  v.  Trieber,  3  Md.  11 ;  Mayer 
v.  Shields,  59  Miss.  107;  Repplier  v.  Orrich,  7 
Ohio  (pt.  ii.)  246;  Sheerer  v.  Lautzerheizer,  6 
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Watts  (Pa.)  543.  And  see  Knight  v.  Packer, 
12  N.  J.  Eq.  214,  72  Am.  Dec.  388. 

The  time  limited  by  the  deed,  within  which 
the  creditors  may  come  in  and  assent  to  it, 
must  neither  be  too  long,  and  thereby  improp- 
erly delay  the  creditors  in  the  collection  of 
their  debts,  nor  so  short  as  not  to  afford 
time  for  examination,  and  therefore  be  merely 
illusory.  The  period  allowed  for  assenting  to 
the  deed  must  be  stipulated  in  good  faith,  and 
regulated  by  the  situation  of  the  creditors. 
Ashurst  v.  Martin,  9  Port.  (Ala.)  566.  See 
also  Fox  v.  Adams,  5  Me.  245;  Burd  v.  Smith, 
4  Dall.  (Pa.)  76. 

6.  Unreasonably  Limiting  Time.  —  Hardin  v. 
Osborne,  60  111.  93;  Fox  v.  Adams,  5  Me.  245; 
Mayer  v.  Shields,  59  Miss.  107. 

7.  What  Time  Is  Reasonable.  —  Two  months, 
Gordon  v.  Cannon,  18  Gratt.  (Va.)  387;  three 
months,  Kevan  v.  Branch,  I  Gratt.  (Va.)  274; 
and  six  months,  Halsey  v.  Fairbanks,  4  Mason 
(U.  S.)  206,  have  been  held  reasonable.  See 
also  Williams  v.  Lord.  75  Va.  390. 

In  Ashurst  v.  Martin,  9  Port.  (Ala.)  566, 
where  the  creditors  were  dispersed  over  a 
large  space,  it  was  held  that  one  hundred  and 
fifty  days  was  a  reasonable  time  to  allow  for 
them  to  come  in  and  assent  to  the  assign- 
ment. 

Under  the  peculiar  circumstances  one  year 
was  held  reasonable  in  Vaughan  v.  Evans,  1 
Hill  Eq.  (S.  Car.)  414. 

The  contrary  was  held  in  Sheerer  v.  Lautz- 
erheizer, 6  Watts  (Pa.)  543,  and  Repplier  v. 
Orrich,  7  Ohio  (pt.  ii.)  246. 

8.  Failure  to  Limit  Time  for  Assent  of  Creditors. 
—  Pearpoint  v.  Graham,  4  Wash.  (U.  S.)  232; 
Collier  v.  Davis,  47  Ark.  367,  58  Am.  Rep. 
758;  Henderson  v.  Bliss,  8  Ind.  100;  Green  v. 
Trieber,  3  Md.  11;  Mayer  v.  Shields,  59  Miss. 
107. 

9.  Requiring  Creditors  to  File  Claims.  —  Robins 
v.  Embry,  Smed.  &  M.  Ch.  (Miss.)  207;  Spen- 
cer v.  Jackson,  2  R.  I.  35. 

10.  Time  for  Filing  Claims. — Robins  v.  Embry, 
SmeJ.  &  M.  Ch.  (Miss.)  207;  Spencer  v.  Jack- 
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Proof  of  Claims.  —  Reasonable  provision  maybe  made  for  proof  of  their  claims 
by  creditors  before  they  shall  be  entitled  to  payments  out  of  the  assigned 
estate.1  It  may  be  provided  that  no  payment  shall  be  made  unless  the 
assignor  concedes  the  justice  of  the  claim,  or  its  justice  is  established  by  suit 
or  arbitration.3    And  an  oath  as  to  the  justice  of  claims  may  be  required.3 

(k)  Agreement  or  Compounding  with  Creditors.  —  An  assignment  for  the  benefit  of 
creditors  is  invalid  if  it  confers  upon  the  assignee  power  to  compromise  or 
compound  with  creditors  whose  claims  are  confessedly  due,4  or  if  it  is  made 
in  the  hope,  and  for  the  purpose,  of  effecting  a  compromise.5  But  the 
assignee  may  be  given  the  power  to  agree  with  creditors  upon  the  amount 
due  them.6 

(l)  Arbitration.  —  And  he  may  be  given  the  power  to  submit  disputed 
claims  to  arbitration.7 

(m)  Excluding  or  Postponing  Creditors  Who  Sue.  —  An  assignment  is  fraudulent 
and  void  on  its  face,  if  it  excludes  from  participation  or  postpones  creditors 
who  may  bring  suit  against  the  assignor  or  against  the  assignee.8 

Exclusion  of  Costs.  —  It  has  been  held  that  a  provision  for  payment  of  debts 
"  exclusive  of  costs"  does  not  render  an  assignment  fraudulent.9 


son,  2  R.  I.  35;  Mayer  v.  Pulliam,  2  Head 
(Term  )  346. 

1.  Requiring  Proof  of  Claims  by  Creditors. — 

Robins  v.  Embry,  Smed.  &  M.  Ch.  (Miss.)  207. 

Thus  an  assignment  is  not  invalidated  by  a 
provision  that  no  dividend  shall  be  paid  to  any 
person  until  his  claim  is  duly  proved.  U.  S. 
Bank  v.  Huth,  4  B.  Mon.  (Ky.)  440;  Spencer 
v.  Jackson,  2  R.  I.  35.  And  see  King  v.  Glass, 
73  Iowa  205.  But  see  Hill  v.  Agnew,  12  Fed. 
Rep.  230. 

It  may  provide  for  the  payment  of  such 
claims  only  as  shall  appear  to  be  due  "  upon 
examination  and  settlement."  Mussey  v. 
Noyes,  26  Vt.  462. 

In  Halsey  v.  Fairbanks,  4  Mason  (U.  S.)  206, 
it  was  held  that  an  assignment  was  not  in- 
Valid  because  it  authorized  debts  to  be  admit- 
ted by  the  assent  of  the  debtor,  the  trustee, 
and  anv  one  creditor. 

Proof  in  Mode  Contemplated  by  Statute.  —  The 
validity  of  an  assignment  certainly  cannot  be 
affected  by  a  provision  restricting  the  assignee 
to  the  payment  of  such  claims  as  shall  be  veri- 
fied or  proved,  where  such  verification  and  proof 
is  contemplated  by  the  statute  regulating 
assignments.  Madison  First  Nat.  Bank  v. 
Hackett,  6r  Wis.  335. 

2.  Provision  for  Debtor's  Passing  on  Claims.  — 
Ext.  Conway,  4  Ark.  302;  Robins  v.  Embry, 
Smed.  &  M.  Ch.  (Miss.)  207.  Compare  Keiley  v. 
Dusenbury,  (N.  Y.  1879)  19  Alb.  L.  J.  498. 

3.  Requirement  of  Oath.  —  Ashurst  v.  Martin, 
9  Port.  (Ala.)  566.  See  also  U.  S.  Bank  v. 
Huth,  4  B.  Mon.  (Ky.)  423;  Halsey  v.  Fair- 
banks, 4  Mason  (U.  S.)  206;  Madison  First  Nat. 
Bank  v.  Hackett,  61  Wis.  335. 

4.  Compounding  or  Compromising  with  Creditors 
—  England.  —  Smith  v.  Hurst,  to  Hare  30,  22 
L.  J.  Ch.  289,  17  Jur.  30,  15  Eng.  L.  &  Eq. 
520. 

Alabama. — Gazzam  v.  Poyntz,  4  Ala.  374, 
37  Am.  Dec.  745. 

Illinois.  —  Hudson  v.  Maze,  4  111.  578. 

Kansas.  —  Keevil  v.  Donaldson,  20  Kan.  165. 

Missouri.  —  Slate  v.  Benoist,  37  Mo.  512. 

New  York.  — McConnell  v.  Sherwood,  84  N. 
Y.  522,  38  Am.  Rep.  537;  Groverz>.  Wakeman. 


11  Wend.  (N.  Y.)  187,  25  Am.  Dec.  624,  4  Paige 
(N.  Y.)23.  Compare  Van  Nesty.  Yoe,  I  Sandf. 
Ch.  (N.  Y.)4. 

Vermont.  —  Mussey  v.  Noyes,  26  Vt.  462. 
But  see  White  v.  Monsairat,  18  B.  Mon. 
(Ky.)  809.  _ 

A  provision  in  an  assignment,  that  the  sev- 
eral creditors  named  in  the  schedule  shall  re- 
ceive so  much  of  the  indebtedness  of  the 
assignor  to  them  as  shall  appear  to  be  due 
"  upon  examination  and  settlement  thereof," 
does  not  give  the  assignee  power  to  compound 
with  creditors.  Mussey  v.  Noyes,  26  Vt.  462. 
See  also  National  Bank  of  Republic  v.  Hedge, 
3  A  pp.  Cas.  (D.  C.)  140. 

5.  Work  v.  Ellis,  50  Barb.  (N.  Y.)  512.  See 
also  Keevil  v.  Donaldson.  20  Kan.  165. 

In  Keevil  v.  Donaldson,  20  Kan.  165,  a  deed 
of  assignment  was  made  by  a  fiim  whose 
liabilities  were  $596  41,  and  whose  assets  were 
$614.18,  loan  assignee  in  trust  for  creditors, 
and  the  deed  contained  the  following  special 
clause,  to  the  effect  that  the  assignee  shall 
take  possession  of  the  property  transferred  to 
him,  sell  and  dispose  of  the  same  with  all 
reasonable  diligence,  either  at  public  or 
private  sale,  for  the  best  prices  that  can  be 
obtained  therefor,  and  convert  the  same  into 
money,  unless  the  indebtedness  of  the  fiim  can 
be  paid  or  settled  otherwise  by  amicable 
arrangement  between  the  creditors  of  the 
firm,  etc.,  and  out  of  the  proceeds  of  such 
sale,  if  any  be  made,  etc.  It  was  held  that 
the  assignment  was  void. 

6.  Agreeing  as  to  Amount  Due. —  Mussey  v. 
Noyes,  26  Vt.  462. 

7.  Submission  to  Arbitration.  —  Waikins  v. 
Wallace,  19  Mich.  57. 

8.  Exclusion  or  Postponement  of  Creditors  Who 
May  Sue.  —  Marsh  v.  Bennett,  5  McLean  (U. 
S.)  117;  Gimell  v.  Adams,  ri  Humph.  (Tenn.) 
283;  Riggs  v.  Murray,  2  Johns.  Ch.  (N.  Y.) 
582,  reversed  on  other  points  in  15  Johns.  (N. 
Y.)  571.  See  also  Berry  v.  Riley,  2  Barb.  (N. 
Y.)  307.  But  see  McFarland  v.  Birdsall,  14 
Ind.  126. 

9.  Excluding  Costs.  —  Gates  v.  Labeaume,  19 
Mo.  17. 
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fn)  Provision  as  to  Surplus.  —  The  effect  of  an  express  reservation  by  the 
assignor  of  the  surplus  that  may  remain  after  the  payment  of  debts,  or  of 
preferred  debts,  is  elsewhere  considered.1  Some  courts  hold  that  where  no 
provision  at  all  is  made  as  to  the  surplus,  there  is  an  implied  reservation  of 
the  same  to  the  assignor,  so  as  to  bring  the  case  within  the  same  rule  as 
applies  in  the  case  of  an  express  reservation.2  It  has  been  held,  however, 
that  failure  to  make  any  provision  as  to  the  surplus  does  not  invalidate  an 
assignment,  if  there  will  be  no  surplus,  or  even,  it  seems,  if  it  is  not  thought 
that  there  will  be  any  surplus.3 

7.  Reservations  for  Benefit  of  Assignor  —  a.  In  General.  —  It  is  the 
general  rule  that  when  an  insolvent  debtor  undertakes  to  assign  all  of  his 
property  for  the  benefit  of  his  creditors,  he  must  assign  the  same  absolutely, 
for  their  benefit  only,  and  without  reserving  any  benefit  for  himself,  or  any 
control  over  the  property.  And  for  this  reason  any  stipulation  or  reservation 
for  his  own  benefit,  and  to  the  hindrance  or  delay  of  creditors,  will  render  the 
assignment  fraudulent  and  void  on  its  face.4    In  such  a  case  creditors  may 


1.  Provision  as  to  Surplus.  —  See  infra,  this 
section,  Reservations  for  Benefit  of  Assignor  — 
Reservation  of  Surplus, 

2.  Failure  to  Make  Provision  as  to  Surplus.  — 
Where,  in  ths  particular  j arisdiction,  reserva- 
tion of  the  surplus  does  n<  t  affect  the  validity 
of  the  assignment,  failure  to  make  any  provi- 
sion at  all  as  to  the  surplus  doLS  not  invalidale 
it.    See  Bogert  v.  Haight,  9  Paige  (N.  Y.)  297. 

Ii  is  otherwise  where  an  assignment  is  in- 
valilated  by  reservation  of  the  surplus.  West 
v.  Snodgrass,  17  Ala.  54.9;  Malcolm  v.  Hodges, 
8  Md.  418;  Whedbee  v.  Stewart,  40  Md  414; 
Pierson  v.  Manning.  2  Mich.  445;  Dana  v.  Lull, 
17  Vt.  390. 

3.  S^e  Doremus  v.  Lewis,  8  Barb.  (N.  Y.) 
124:  Bishop  v.  Halsey,  (N.  Y.  Super.  Ct.  Spec. 
T.)  3  Abb.  Pr.  (N.  Y.)  400;  Spies  v.  Joel,  1 
Drier  (M.  Y.)  669. 

4.  Reservation  far  the  Benefit  of  the  Assignor 
—  England.  —  Smith  v.  Hurst,  10  Hare  30,  22 
L.  J.  Ch.  289, 17  Jur.  30,  15  Eng.  L.  &  Eq.  520. 

United  States.  —  Lawrence  v.  Norton,  15  Fed. 
Rep.  853;  Stadlerj'.  Carroll,  iq  Fed.  Rep.  721; 
Curtis  v.  Wousman,  25  Fed.  Rep.  893;  Webb 
v.  Armistead,  26  Fed.  Rep.  70. 

Alabama.  —  Richards  v:  Hazzard,  1  Stew.  & 
P.  (Ala.)  139;  Gazzam  v.  P<  yntz,  4  Ala.  382,  37 
Am  Dec.  745;  Smiih  v.  Leavitts,  10  Ala.  92. 

D.laware. —  Maberry  v.  Sh'tsler,  1  Harr. 
(Dsl  )  349- 

Illinois.  —  Hardin  v.  Osborne,  60  111.  93. 
Indiana.  —  Caldwell  v.  William5;,  I  lnd.  405. 
I'wa.  —  Moss  v.  Humphrey,  4  Greene  (Iowa) 
443- 

Kansas.  —  Kayser  v.  Heavenrich,  5  Kan. 
32 4.;  Clark  v.  Robbins,  8  Kan.  574;  Wichita 
Wholesale  Grocery  Co.  v.  Record,  40  Kan.  119; 
Brigham  v  Jones,  (Kan.  1892)  29  Pac.  Rep. 
308. 

Kentucky.  —  Gunstead  v.  Richardson,  12 
Ky.  L.  Rep.  798. 

Maine.  —  Pike  v.  Bacon,  21  Me.  280,  38  Am. 
Dec.  259;  Foster  v.  Libby,  24  Me.  448. 

Maryland. — Green  v.  Trieber,  3  Md.  11; 
Price  v.  De  Ford.  18  Md.  489. 

Massachusetts.  —  Harris  v.  Sumner,  2  Pick. 
(Mass.)  129;  Piatt  v.  Brown,  16  Pick.  (Mass.) 
553-  _ 

Michigan.  —  Pierson  v.  Manning,  2  Mich. 
445- 


Minnesota.  —  Truitt  v.  Caldwell,  3  Minn.  364, 
74  Am.  Dec.  764;  Banning  v.  Sibley,  3  Minn. 
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Mississippi.  —  Robins  v.  Embry,  Smed.  &  M. 
Ch.  (Mi?s.)  207;  Henderson  v.  Downing,  24 
Miss.  106;  Richardson  v.  Marqueze,  59  Miss. 
80,  42  Am.  Rep.  353;  Baum  v.  Pearce,  67 
Miss.  700;  Marks  v.  Bradley,  69  Miss.  1; 
Montgomery  v.  Goodbar,  69  Miss.  333. 

Missouri.  —  Oli ver-Finnie  Grocer  Co.  v. 
Miller,  53  Mo.  App.  107.  See  Thompson  v. 
Foerstel,  10  Mo.  App.  290. 

New  Jersey.  —  Owen  v.  Arvis,  26  N.  J.  L.  22. 
New  York. — Currie  v.  Hart,  2  Sandf.  Ch. 
(N.  Y.)  353;  Hooper  v.  Tuckerman,  3  Sandf. 
(N.  Y.)  311;  Mackie  v.  Cairns,  5  Cow.  (N.  Y.) 
547,  15  Am.  Dec.  477;  Goodrich  v.  Downs,  6 
Hill  (N.  Y.)  438;  Sheldon  v.  Dodge,  4  Den.  (N. 
Y.)  217;  Grover  v.  Wakeman,  11  Wend.  (N. 
Y.)  203,  25  Am.  Dec.  624,  4  Paige  (N.  Y.)  41; 
Webb  v.  Daggett,  2  Barb.  (N.  Y.)g;  Doremus 
v.  Lewis,  8  Barb.  (N.  Y.)  124;  Hart  v.  Crane, 
7  Paige  (N.  Y.)  37;  Boardman  v.  Halliday,  10 
Paige  (N.  Y.)  223;  Smith  v.  White,  50  Hun 
(N.  Y.)  603,  2  N.  Y.  Supp.  854;  Leitch  v.  Hol- 
lister,  4  N.  Y.  211;  Collomb  v.  Caldwell,  16 
N.  Y.  484;  Dunham  v.  Watermann,  17  N.  Y.  9, 
72  Am.  Dec.  406;  South  Danvers  Nat.  Bank 
v.  Stevens,  5  N.  Y.  App.  Div.  392;  Haydock  v. 
Coope,  53  N.  Y.  68. 

North  Carolina.  —  Hafner  v.  Irwin,  T  Ired. 
L.  (23  N.  Car.)  490;  Kissam  :•.  Edmundson,  1 
Ired.  Eq.  (36  N  Car.)  180;  Cannon  v.  Peebles, 
4  Led.  L.  (26  N.  Car.)  204. 

Ohio.  —  Dickson  v.  Rauson,  5  Ohio  St.  218; 
Hoffman  v.  Mackall,  5  Ohio  St.  124,  64  Am. 
Dec.  637. 

Pennsylvania.  —  Whallon  v.  Scott,  10  Watts 
(Pa.)  237;  Sheerer  v.  Lautzerheizer,  6  Watts 
(Pa.)  549;  Thomas  v.  Jenks.  5  Rawle(Pa.)  221; 
Matter  of  Bradway,  1  Ashm.  (Pa.)  212; 
M'Allister  v.  Marshall,  6  Binn.  (Pa.)  33S,  6 
Am.  Dec.  458;  licdurg  v.  Lecky,  3  P.  &  W. 
(Pa.). 83.  23  A..i.  Dec.  64;  Howerz».  Geesaman, 
17  S.  &  R.  (Pa."  251;  I  hns  v.  Bolton,  12  Pa. 
St.  339;  Mitchell  v.  StiLs,  13  Pa.  St.  306;  Hart 
v.  McFarland.  1:  Fa.  St.  182. 

South  Carolina.  —  Ciaflin  v.  Iseman,  23  S. 
Car.  416;  Stewart  v.  Kerrison,  3  S.  Car.  266. 

Tennessee.  —  Gait  v.  Dibrell,  10  Yerg.  (Tenn.) 
146:  Conk  nils  Ban!:  v.  Brier,  95  Tenn.  331. 
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seize  any  of  the  debtor's  property,  whether  it  be  the  property  assigned  or  the 
property  fraudulently  reserved.1 

What  Reservations  Are  Fraudulent  —  In  General.  —  An  assignment  is  fraudulent  and 
void,  within  this  principle,  if  any  part  of  the  property  covered  by  the  assign- 
ment, or  the  proceeds  of  a  sale  thereof,  is  appropriated  to  the  support  of  the 
debtor  or  his  family,  or  if  he  reserves  the  right  to  use  any  portion  of  it  for  the 
benefit  of  himself  or  his  family,  to  the  detriment  of  his  creditors.2  There 
are  some  reported  cases  to  the  contrary,  but  they  are  opposed  by  an  over- 
whelming weight  of  authority.3 


Texas.  —  Carlton  v.  Baldwin,  22  Tex.  724; 
Baldwin  v.  Peet,  22  Tex.  708,  75  Am.  Dec.  806; 
Wright  v.  Linn,  16  Tex.  34. 

Virginia. — Sheppard  v.  Turpin,  3  Gratt. 
(Va.)  383;  Quarles  v.  Kerr,  14  Gratt.  (Va.) 
48. 

A  deed  of  assignment  made  by  a  debtor  con- 
veying his  property  to  a  trustee,  with  power  to 
collect  and  sell  and  apply  the  proceeds  to  the 
payment  of  certain  creditors,  —  first,  those 
named  in  schedule  B,  according  to  the  order 
in  which  they  were  set  down,  second,  those 
enumerated  in  schedule  C,  pari  passu,  and 
without  priority  or  partiality;  and  lastly,  all 
other  persons  having  legal  demands  against 
the  debtor;  and  also  giving  to  the  trustee  the 
power  and  discretion  of  departing  from  such 
order  and  enumeration,  if  by  such  departure 
any  compromise  or  settlement  could  be 
effected,  advantageous  to  ihe  debior  or  his 
creditor,  —  was  declared  void,  because  it  was 
apparent  on  the  face  of  it  that  il  was  made 
with  the  inient  to  delay,  hinder,  and  defraud 
creditors.  Gazzam  v.  Poyntz,  4  Ala.  374,  37 
Am.  Dec.  745. 

1.  See  McClurg  v.  Lecky,  3  P.  &  W.  (Pa.) 
83,  23  Am.  Dec.  64;  M'Allister  v.  Marshall, 
6  Binn.  (Pa.)  338,  6  Am.  Dec.  458. 

2.  Reservation  for  Support  or  Use  of  Assignor 
and  His  Family  —  United  States.  —  Means  v. 
Dowd,  128  U.  S.  273. 

Alabama.  —  Richards  v.  Hazzard,  1  Stew.  & 
P.  (Ala.)  139;  Lockhart  v.  Wyatt,  10  Ala.  231,  44 
Am.  Dec.  481;  Green  v.  Branch  Bank,  33  Ala. 
643- 

Maryland.  — Green  v.  Trieber,  3  Md.  n. 

Massachusetts.  —  Harris  v.  Sumner,  2  Pick. 
(Mass.)  129. 

Mississippi.  —  Marks  v.  Bradley,  69  Miss.  1; 
Montgomery  v.  Goodbar,  69  Miss.  333. 

Missouri.  —  Brooks  v.  Wimer,  20  Mo.  503; 
Hatcher  v.  Winters,  71  Mo.  30. 

Neiv  Jersey.  —  Fairchild  v.  Hunt,  14  N.  J. 

Eq.  367. 

New  York.  —  Mackie  v.  Cairns,  5  Cow.  (N. 
Y.)  547,  15  Am.  Dec.  477;  Jackson  v.  Harring- 
ton, 9  Cow.  (N.  Y.)  86;  Currie  v.  Hart,  2 
Sandf.  Ch.  (N.  Y.)  353;  Elias  v.  Farley,  3 
Keyes  (N.  Y.)  398. 

North  Carolina.  —  Kissam  v.  Edmundson,  I 
Ired.  Eq.  (36  N.  Car.)  180. 

Pennsylvania.  —  Matter  of  Bradway,  I 
Ashm.  (Pa.)  212;  Johnson  v.  Harvey,  2  P.  & 
W.  (Pa.)  82,  21  Am.  Dec.  426;  McClurg  v. 
Lecky,  3  P.  &  W.  (Pa.)  83,  23  Am.  Dec.  64; 
M'Allister  v.  Marshall,  6  Binn.  (Pa.)  338,  6 
Am.  Dec.  458. 

South  Carolina.  —  Stewart  v.  Kerrison,  3  S. 
Car.  266. 

Tennessee.  —  Cookville  Bank  v.  Brier,  95 


Tenn.  331;  Gait  v.  Dibrell,  10  Yerg.  (Tenn.) 
146. 

Texas.  —  Linn  v.  Wright,  18  Tex.  317,  70 
Am.  Dec.  282. 

3.  Decisions  to  the  Contrary.  —  There  was  a 
decision  to  the  contrary  in  Murray  v.  Riggs, 
15  Johns.  (N.  Y.)  571,  reversing  2  Johns.  Ch. 
(N.  Y.)  565,  and  followed  by  Austin  v.  Bell,  20 
Johns.  (N.  Y.)  447,  11  Am.  Dec.  297,  but  as 
was  said  in  a  Maryland  case,  these  decisions 
must  be  regarded  as  overruled  by  the  later 
cases  in  New  York.  See  Green  v.  Trieber,  3 
Md.  11,  referring  particularly  to  Mackie  v. 
Cairns,  5  Cow.  (N.  Y.)  547,  15  Am.  Dec.  477. 

Other  decisions  opposed,  or  apparently  op- 
posed, to  the  doctrine  stated  in  the  text,  are 
Estwick  v.  Caillaud,  5  T.  R.  420;  Wilkes  v. 
Ferris,  5  Johns.  (N.  Y.)  335,  4  Am.  Dec.  364; 
and  Young  v.  Booe,  11  Ired.  L.  (33  N.  Car.) 
347.  But  Estwick  v.  Caillaud,  5  T.  R.  420,  and 
Wilkes  v.  Ferris,  5  Johns.  (N.  Y.)  335,  4  Am. 
Dec.  364,  were  distinguished  in  Green  v. 
Triebtr,  3  Md.  30,  and  in  Mackie  v.  Cairn,  5 
Cow.  (N.  Y.)  583,  15  Am.  Dec.  477. 

In  Virginia  the  court  has  gone  very  far  in 
upholding  assignments  reserving  to  the  debior 
the  use  of  the  property.  See  Kevan  v. 
Branch,  I  Gratt.  (Va.)  274;  Dance  v.  Seaman, 
II  Gratl.  (Va.)  778;  Sipe  v.  Earman,  26  Gratt. 
(Va  )  563;  Young  v.  Willis,  82  Va.  291;  Paul 
v.  Baugh,  85  Va.  955;  Noyes  v.  Carter,  (Va. 
1895)  23  S.  E.  Rep.  1. 

Use  of  Dwelling  House.  —  An  assignment  is 
fraudulent  and  void  if  the  debtor  prefers  his 
landlord  for  rent  of  his  dwelling,  with  intent 
to  secure  the  occupation  of  the  dwelling  for 
himself  and  family,  subsequent  to  the  assign- 
ment, without  further  payments.  Elias  v. 
Farley.  3  Keyes  (N.  Y.)  398,  5  Abb.  Pr.  N.  S. 
(N.  Y.)  39,  2  Abb.  App.  Dec.  (N.  Y.)  n. 

Annuity.  —  And  reservation  of  an  annuity 
will  render  an  assignment  invalid.  Mackie  v. 
Cairns,  5  Cow.  (N.  Y  )  547,  15  Am.  Dec.  477. 

Where  Creditor  May  Compel  Sale.  —  In  Alabama 
it  has  been  held  that  an  assignment  is  not  ren- 
dered void  on  its  face  by  the  assignor's  reser- 
vation of  the  possession  and  use  of  the 
assigned  property,  where  any  creditor  has  the 
right  at  any  time  to  compel,  and  the  assignee 
the  right  to  proceed  with,  a  sale  and  execution 
of  the  trust.  Globe  Iron  Roofing,  etc.,  Co.  v. 
Thacher,  87  Ala.  458. 

Distinction  as  to  Real  Property. —  In  Arizona 
it  has  been  held  that  reservation  by  the  as- 
signor of  the  possession  of  real  property  cov- 
ered by  an  assignment  does  not  render  the 
assignment  invalid,  though  it  is  otherwise  as 
to  reservation  of  possession  of  personal  prop- 
erty. Rochester  v.  Sullivan,  (Ariz.  1886)  11 
Pac.  Rep.  58. 
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Assignments  by  Partnership.  —  In  an  assignment  by  a  partnership,  a  reservation 
for  the  benefit  of  any  member  of  the  firm  will  render  it  fraudulent.1 

Provision  for  Return  of  Property.  —  A  provision  for  the  return  of  the  assigned 
property,  or  any  part  of  it,  to  the  debtor,  without  payment  of  all  his  debts, 
renders  an  assignment  fraudulent.2 

Substitution  of  Bond.  —  Nor  can  a  debtor,  on  making  an  assignment  for  the 
benefit  of  creditors,  retain  possession  and  control  of  the  property  and  substi- 
tute therefor  his  bond,  with  security,  to  deliver  the  property  on  the  day  of 
sale,  with  the  provision  that  the  bond  shall  be  held  on  the  trusts  declared  in 
reference  to  the  property.3 

Provision  for  Delay  and  Payment  by  Instalments.  —  Ordinarily  an  assignment  will  be 
fraudulent  and  void  if  it  requires  creditors  to  wait  for  the  payment  of  their 
debts,  and  allows  the  debtor  to  make  payment  in  instalments  at  fixed  periods.* 

Power  to  Borrow  Money  or  Obtain  Advances,  Credit,  etc.  —  A  reservation  by  the 
assignor  of  the  power  to  borrow  money  on  the  security  of  the  assigned  prop- 
erty, or  a  provision  for  future  advances  of  money  or  property  on  the  security 
thereof,  renders  an  assignment  fraudulent  and  void  on  its  face.5 

Power  to  Make  Leases.  —  An  assignment  is  fraudulent  and  void  if  it  reserves  to 
the  debtor  the  power  to  make  leases  of  the  property.6 

b.  Retention  of  Possession  by  the  Assignor  —  (i)  In  General.  —  In 
some  states  by  express  statutory  provision,  in  order  to  complete  an  assign- 
ment of  personal  property  for  the  benefit  of  creditors  and  pass  title  to  the 
assignee,  as  against  an  attaching  creditor  without  notice,  there  must  be  such 
a  delivery  of  the  property  to  the  assignee  as  the  nature  of  the  property  will 
reasonably  admit  of.  If  there  is  no  change  of  possession  the  presumption  of 
fraud  is  conclusive.7  If  there  is  no  such  express  statutory  provision,  reten- 
tion of  possession  by  the  assignor  does  not  render  the  assignment  fraudulent 
and  void,  if  it  was  executed  in  good  faith  and  without  fraudulent  intent,8  but 


1.  Partnership  Assignments.  —  Judson  v.  Gard- 
ner, 4  N.  Y.  Leg.  Obs.  424.  And  see  Starr  v. 
Dugan,  22  Md.  58;  Mattison  v.  Demarest,  4 
Robe.  (N.  Y.)  161;  Goddard  v.  Bridgman,  25 
Vt.  351,  60  Am.  Dec.  272. 

2.  Return  of  Property.  —  Banning  v.  Sibley,  3 
Minn.  389. 

3.  Substitution  of  Bond  for  Property.  —  Green 
v.  Trieber,  3  Md.  11. 

4.  Provision  for  Payment  by  Instalments.  — 
Green  v.  Trieber,  3  Md.  11. 

5.  Reserving  Power  to  Borrow  Money,  or  Obtain 
Advances,  Credit,  etc. — England. — Tarback  v. 
Marbtiry,  2  Vern.  510. 

Maryland.  —  Green  v.  Trieber,  3  Md.  II. 

New  York.  —  Lansing  v.  Woodworth,  I 
Sandf.  Ch.  (N.  Y.)  43;  Sheldon  v.  Dodge,  4 
Den.  (N.  Y.)  217;  Barnum  v.  Hempstead,  7 
Paige  (N.  Y.)  568. 

Tennessee.  —  Peacock  v.  Tompkins,  Meigs 
(Tenn.)  317. 

Virginia.  —  Sheppard  v.  Tarpin,  3  Gratt. 
(Va.)  384. 

And  see  Currie  v.  Hart,  2  Sandf.  Ch.  (N.  Y.) 
353.  But  see  Robins  v.  Embry,  Smed.  &  M. 
Ch.  (Miss.)  207. 

6.  Reservation  of  Power  to  Lease.  —  Green  v. 
Trieber,  3  Md.  11. 

7.  Retention  of  Possession  of  Property  —  Neces- 
sity for  Change  of  Possession  in  General.  —  Ray 
v.  Raymond,  8  Colo.  467.  And  see  Wilson  v. 
Pearson,  20  111.  81;  Warner  v.  Hedly,  I  R.  I. 
357- 

8.  In  Absence  of  Statute  Does  Not  Necessarily 
Render  Assignment  Invalid —  Connecticut.  —  In- 

14  C.  of  L.— 28  43; 


graham  v.  Wheeler,  6  Conn.  277;  Osborne  v. 
Tuller,  14  Conn.  529;  Strong  v.  Carrier,  17 
Conn.  319. 

Florida.  —  Walters  v.  Whitlock,  9  Fla.  86,  76 
Am.  Dec.  607. 

Illinois.  —  Cross  v.  Bryant,  3  111.  36.  See 
Feltenstein  v.  Stein,  157  111.  19. 

Kentucky.  —  Byrd  v.  Bradley,  2  B.  Mon. 
(Ky.)  239;  Christopher  v.  Covington,  2  B. 
Mon.  (Ky.)  357;  Lyons  v.  Field,  17  B.  Mon. 
(Ky.)  543;  Vernon  v.  Morton,  8  Dana  (Ky.) 
247. 

Louisiana.  —  Layson  v.  Rowan,  7  Rob. 
(La.)  1. 

Massachusetts.  —  Scott  v.  Ray,  18  Pick. 
(Mass.)  360. 

Missouri. — State  v.  Benoist,  37  Mo.  500; 
Goodwin  v.  Kerr,  80  Mo.  276;  Scofield  v.  Burk- 
ett,  90  Mo.  465. 

New  York. — Vredenbergh  v.  White,  I 
Johns.  Cas.  (N.  Y.)  156;  Wilson  v.  Forsyth,  24 
Barb.  (N.  Y.)  105;  Mathews  v.  Poultney,  33 
Barb.  (N.  Y.)  127;  Ball  v.  Loom  is,  29  N.  Y. 
412;  Jacobs  v.  Remsen,  36  N.  Y.  668;  Liver- 
more  v.  Northrup,  44  N.  Y.  107;  Mumper  v. 
Rushmore,  14  Hun  (N.  Y.)  591,  79  N.  Y.  ig; 
South  Danvers  Nat.  Bank  v.  Sttvens,  5  N.  Y. 
App.  Div.  392. 

Ohio. — Thomas  v.  Talmadge,  16  Ohio  St.  433; 
Davenports.  Dana,  I  Ohio  Dec.  (Reprint)  59. 

Pennsylvania.  —  Wilt  v.  Franklin,  I  Binn. 
(Pa.)  502,  2  Am.  Dec.  474;  Mitchell  v.  Willock, 
2  W.  &  S.  (Pa.)  253;  Fitler  v.  Maitland,  5  W. 
&  S.  (Pa.)  307;  Dallam  v.  Fitler,  6  W.  &  S. 
(Pa.)  323;  Cameron  v.  Montgomery,  13  S.  & 
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the  circumstance  is  a  badge  of  fraud.1 

Burden  of  Proof.  —  When  there  is  no  change  of  possession  after  execution  of. 
the  assignment,  persons  claiming  under  it  have  the  burden  of  proving  the 
absence  of  a  fraudulent  intent.2 

If  All  the  Creditors  Consent  to  retention  of  possession  by  the  assignor,  the 
assignment  is  clearly  valid.3 

(2)  Express  Provision  for  Retention  of  Possession. — An  assignment  which 
expressly  provides  for  retention  of  possession  of  the  assigned  property  by  the 
assignor  for  a  fixed  time,  or  even  without  fixing  any  time,  is  fraudulent  and 
void  if  the  provision  is  for  the  benefit  and  in  the  interest  of  the  assignor.4 
Such  a  provision,  however,  is  only  a  badge  of  fraud.  If  the  circumstances 
are  such  as  to  render  it  beneficial  to  the  interests  of  the  creditors,  and  there  is 
no  fraudulent  intent,  the  assignment  is  valid.5 


R.  (Pa.)  128;  Seal  v.  Duffy,  4  Pa.  St.  274,  45 
Am.  Dec.  691;  Klapp  v.  Shirk,  13  Pa.  St.  589. 
Compare  Hower  v.  Geesaman,  17  S.  &  R.  (Pa.) 
251. 

Texas.  —  Van  Hook  v.  Walton,  28  Tex.  59; 
Willis  v.  Thompson,  85  Tex.  301. 

Vermont.  —  Moore  v.  Smith,  35  Vt.  644. 

The  fact  that  an  assignment  of  all  the  as- 
signor's property,  including  stock  and  a  grow- 
ing crop,  provides  for  a  sale  by  the  assignees 
after  the  expiration  of  about  three  months, 
and  the  fact  that  the  debtor  is  allowed  to  re- 
main in  the  possession  of  the  property,  do  not 
render  the  assignment  fraudulent  and  void 
where  the  delay  is  for  the  purpose  of  maturing 
the  crop  and  fattening  the  stock,  and  no 
fraudulent  intent  appears.  Christopher  v. 
Covington,  2  B.  Mon.  (Ky.)  357. 

In  Hollister  v.  Loud,  2  Mich.  310,  it  was  held 
that  the  fact  that  the  assignees  suffered  one  of 
the  assignors  to  occupy  premises  conveyed  in 
the  deed  of  assignment,  during  a  period  when 
such  property  was  not  usually  rented,  the  as- 
signees in  the  meantime  taking  the  crops  and 
expressing  their  intention  to  charge  the  as- 
signor occupying  the  premises  the  fair  rent, 
could  not,  in  the  absence  of  any  understanding 
that  he  should  occupy  them  free  of  rent,  be 
urged  as  evidence  of  a  secret  trust  on  behalf 
of  the  assignor. 

The  Statute  Bequiring  Immediate  Change  of 
Possession  in  case  of  sales  of  personal  property 
does  not  apply  lo  assignments.  Scofield  v. 
Burkett,  90  Mo.  465. 

1.  Betention  of  Possession  a  Badge  of  Fraud  — 
Alabama.  — Cummings  v.  McCullough,  5  Ala. 
324;  Smith  v.  Leavitts,  10  Ala.  92. 

Connecticut. — Strong  v.  Carrier,  17  Conn. 
319;  Beers  v.  Lyon,  21  Conn.  604. 

Indiana.  —  Caldwell  v.  Williams,  I  Ind.  405. 

Kansas.  —  Higby  v.  Ayres,  14  Kan.  331. 

Kentucky.  —  Byrd  v.  Bradley,  2  B.  Mon. 
(Ky.)  239;  Pitt  v.  Viley,  4  Bibb  (Ky.)  446; 
Vernon  v.  Morton,  8  Dana  (Ky.)  247. 

Massachusetts.  —  Boyden  v.  Moore,  11  Pick. 
(Mass.)  362. 

Michigan.  —  Flanigan  v.  Lampman,  12 
Mich.  58. 

Mississippi.  —  See  Baum  v.  Pearce,  67  Miss. 
700. 

Missouri. — See  Hughes  v.  Ellison,  5  Mo.  463. 

Nebraska.  —  Morgan  v.  Bogue,  7  Neb.  429. 

New  York.  —  Hitchcock  v.  St.  John,  Hoffm. 
(N.  Y.)  511;  Dewey  v.  Adams,  4  Edw.  (N.  Y.) 
21;  Orange  County  Bank  v.  Fink,  7  Paige  (N. 


Y.)  87;  Wilson  v.  Ferguson,  (Supm.  Ct.  Spec. 
T.)  10  How.  Pr.  (N.  Y.)  175;  Fuller  v.  William- 
son, (Supm.  Ct.)  14  How.  Pr.  (N.  Y.)  289;  Con- 
nah  v.  Sedgwick,  1  Barb.  (N.  Y.)  210;  Wilson 
v.  Forsyth,  24  Barb.  (N.  Y.)  105;  Terry  v.  But- 
ler, 43  Barb.  (N.  Y.)  395;  Einstein  v.  Chapman, 
42  N.  Y.  Super.  Ct.  144;  Van  Nest  v.  Yoe,  I 
Sandf.  Ch.  (N.  Y.)  4;  Mead  *.  Phillips,  r 
Sandf.  Ch.  (N.  Y.)  83;  Cram  v.  Mitchell, 
1  Sandf.  Ch.  (N.  Y.)  251;  Jackson  v.  Cornell,  1 
Sandf.  Ch.  (N.  Y.)  348;  Dolson  v.  Kerr,  5  Hun 
(N.  Y.)  643;  Williams  v.  Lowndes,  1  Hall  (N. 
Y.)  579;  Adams  v.  Davidson,  10  N.  Y.  309; 
Ball  v.  Loomis,  29  N.  Y.  412;  Jacobs  v.  Rem- 
sen.  36  N.  Y.  668. 

Ohio.  —  Davenport  v.  Dana,  I  Ohio  Dec. 
(Reprint)  59. 

Pennsylvania.  —  Cunningham  v.  Neville,  10 
S.  &  R.  (Pa.)  201;  Hower  v.  Geesaman,  17  S. 
&  R.  (Pa.)  251. 

South  Carolina.  —  Stewart  v.  Kerrison,  3  S. 
Car.  266. 

Tennessee.  —  Cookville  Bank  v.  Brier,  95 
Tenn.  331. 

Texas.  —  Wright  v.  Linn,  16  Tex.  34;  Linn 
v.  Wright,  18  Tex.  317,  70  Am.  Dec.  282;  Van 
Hook  v.  Walton,  28  Tex.  59;  Howerton  v. 
Holt,  23  Tex.  52. 

2.  Burden  of  Proof — Indiana.  —  Caldwell  v. 
Williams,  I  Ind.  405. 

New  York.  —  Ball  v.  Loomis,  29  N.  Y.  412; 
Mead  v.  Phillips,  1  Sandf.  Ch.  (N.  Y.)  83; 
Cram  *.  Mitchell,  1  Sandf.  Ch.  (N.  Y.) 
251;  Einstein  v.  Chapman,  42  N.  Y.  Super.  Ct. 
144;  Connah  v.  Sedgwick,  1  Barb.  (N.  Y.)  210; 
Terry  v.  Butler,  43  Barb.  (N.  Y.)  395;  Fuller  v. 
Williamson,  (Supm.  Ct.)  14  How.  Pr.  (N.  Y.) 
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South  Carolina.  —  Stewart  v.  Kerrison,  3  S. 
Car.  266. 

Texas.  — Wright  v.  Linn,  16  Tex.  34. 

3.  Consent  of  Creditors.  —  See  Scott  r.  Ray,  18 
Pick.  (Mass.)  360. 

4.  Express  Provision  for  Possession  by  Assignor. 
—  Means  v.  Montgomery,  23  Fed.  Rep.  421; 
Means  v.  Dowd,  128  U.  S.  273;  Price  v.  Pitzer, 
44  Md.  521;  Brooks  v.  Wimer,  20  Mo.  503; 
Martin  v.  Rice,  24  Mo.  581;  North  Ward  Nat. 
Bank  v.  Conklin,  51  N.  J.  Eq.  7;  Hardy  v. 
Skinner,  9  Ired.  L.  (31  N.  Car.)  191;  Hardy  v. 
Simpson,  13  Ired.  L.  (35  N.  Car.)  132;  Shep- 
pard  v.  Turpin,  3  Gratt.  (Va.)  3S3;  Saunders 
v.  Waggoner,  82  Va.  316. 

5.  England.  —  Coates  v.  Williams,  7  Exch. 
205. 
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Until  Sale  of  Property.  —  In  a  number  of  cases  it  has  been  held  that  an  assign- 
ment is  not  rendered  fraudulent  and  void  on  its  face  by  a  provision  for  the 
assignor's  remaining  in  possession  until  the  sale  of  the  property.1 

So  Long  as  Assignee  May  Think  Proper.  —  And  in  Alabama  it  has  been  held  that  a 
provision  for  retention  of  possession  by  the  assignor  so  long  as  the  assignee 
may  think  proper  does  not  render  an  assignment  fraudulent.2 

c.  Continuance  of  Business  by  Assignor.  —  The  circumstances  may 
be  such  that  it  will  clearly  be  best  for  the  interests  of  the  creditors  for  the 
assignor  to  continue  his  business  as  the  agent  of  the  assignee,  and  unuer 
his  direction  and  control,  and  when  this  is  the  case  an  assignment  is  not 
invalid  because  it  contains  a  provision  to  this  effect.3  Generally,  however, 
this  is  not  the  case.  An  assignment  is  fraudulent  and  void  if  it  allows  the 
assignor  to  continue  the  business  for  his  own  benefit  and  to  the  hindrance  or 
detriment  of  his  creditors,  and  in  such  a  case  it  can  make  no  difference  if  it 
is  provided  that  he  shall  turn  the  proceeds  of  his  sales  over  to  the  assignee.4 


Arkansas.  —  Hempstead  v.  Johnston,  18  Ark. 
123,  65  Am.  Dec.  458. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Glenn,  28  Md.  287,  92  Am.  Dec.  688. 

Missouri.  —  Thompson  v.  Foerstel,  10  Mo. 
App.  290. 

North  Carolina.  —  Hardy  v.  Skinner,  9  Ired. 
L.  (31  N.  Car.)  191;  Young  v.  Booe,  n  Ired. 
L.  (33  N.  Car.)  347;  Hardy  v.  Simpson,  13 
Ired.  L.  (35  N.  Car.)  132. 

Texas.  —  Howerton  v.  Holt,  23  Tex.  51. 

Virginia.  —  Kevan  v.  Branch,  1  Gratt.  (Va.) 
274;  Dance  v.  Seaman,  11  Gratt.  (Va.)  778; 
Janney  v.  Barnes,  11  Leigh  (Va.)  103;  Sipe  v. 
Earman,  26  Gratt.  (Va.)  563;  Young  v.  Willis, 
82  Va.  291;  Paul  v.  Baugh,  85  Va.  955. 
Compare  Sheppard  v.  Turpin,  3  Gratt.  (Va.) 
373;  Saunders  v.  Waggoner,  82  Va.  316.. 

1.  Until  Sale  of  the  Property  —  Alabama. — 
Abercrombie  v.  Bradford,  16  Ala.  560;  Lanier 
v.  Driver,  24  Ala.  149;  Perry  Ins.,  etc.,  Co.  v. 
Foster,  58  Ala.  502,  29  Am.  Rep.  779. 

Arkansas.  —  Hempstead  v.  Johnston,  18  Ark. 
123,  65  Am.  Dec.  458. 

Louisiana.  —  Layson  v.  Rowan,  7  Rob. 
(La.)  1. 

Massachusetts.  —  Baxter  v.  Wheeler,  9  Pick. 
(Mass.)  21. 

North  Carolina.  —  Moore  v.  Collins,  3  Dev. 
L.  (14  N.  Car.)  126.  See  also  Dewey  v.  Little- 
john,  2  Ired.  Eq.  (37  N.  Car.)  495. 

Virginia.  —  Noyes  v.  Carter,  (Va.  1895)  23  S. 
E.  Rep.  1. 

Contra.  —  Knight  v.  Packer,  12  N.  J.  Eq.  214, 
72  Am.  Dec.  388;  Green  v.  Trieber,  3  Md.  11. 

In  the  case  of  The  Planters,  etc.,  Bank  v. 
Clarke,  7  Ala.  765,  the  deed  of  assignment  was 
of  a  plantation,  negroes  and  stock,  and  con- 
tained a  provision  thai  the  trustee  might,  if  he 
saw  proper,  and  under  his  supervision,  permit 
the  grantor  to  reside  on  the  plantation  and  to 
have  the  management  of  the  growing  crop, 
until  the  sale  should  take  place  according  to 
the  provisions  of  the  deed.  The  court  held 
that  this  provision  did  not  render  the  deed 
void  on  its  face;  thrtt  if  it  had  not  been  ex- 
pressed in  the  deed,  the  trustee  might  have 
employed  the  grantor  to  superintend  and  man- 
age the  growing  crop,  without  affecting  the 
validity  of  the  deed,  and  therefore  the  pro- 
vision expressed,  as  it  did  not  change  the 
operation  of  the  deed,  could  not  stamp  it  with 


the  impress  of  fraud  or  impair  its  legal 
efficacy. 

2.  So  Long  as  Assignee  May  Think  Proper.  — 

Shackelford  v.  Planters,  etc..  Bank,  22  Ala. 
238. 

In  Abercrombie  v.  Bradford,  16  Ala.  560,  it 
was  held  that  an  assignment  which,  after  em- 
powering the  trustee  to  expose  the  property  to 
sale  on  the  best  terms  practicable,  either  at 
private  sale  or  public  auction,  for  cash  or  on 
credit,  as  should  in  his  opinion  most  comport 
with  the  interest  of  all  parties  concerned,  re- 
quired him,  if  the  property  should  not  be  sold 
within  six  months,  to  sell  it  at  public  auction, 
etc.,  —  was  not  rendered  fraudulent  on  its 
face  by  a  provision  that  the  debtor  should 
retain  possession  of  certain  of  the  property 
conveyed  until  a  favorable  opportunity  for  the 
sale  of  it  should  offer,  such  possession  being 
expressly  limited  to  the  time  for  the  sale  at 
public  auction.  See  also  Planters,  etc..  Bank 
v.  Clarke,  7  Ala.  765. 

3.  Provision  for  Continuance  of  Business  by 
Assignor.  —  Coates  v.  Williams,  7  Exch.  205; 
Young  v.  Booe,  11  Ired.  L.  (33  N.  Car.)  347; 
Kevan  v.  Branch,  I  Gratt.  (Va.)  274;  Janney 
v.  Barnes,  11  Leigh  (Va.)  103.  See  Hall  v. 
Parsons,  14  Vt.  271. 

4.  In  Price  v.  Pitzer,  44  Md.  521,  an  assign- 
ment, purporting  to  be  for  the  benefit  of  cred- 
itors, expressly  allowed  the  assignor  to  retain 
possession  of  all  his  real  estate  and  household 
goods,  and  provided  that  the  rents  of  the  real 
estate,  if  any,  should  be  handed  over  to  the 
assignees.  It  further  provided  that  the  assignor 
should  remain  in  possession  of  his  storeroom 
and  his  stock  of  goods,  under  the  control  and 
direction  of  the  assignees;  that  he  should  sell 
at  once  for  cash,  at  cost,  sufficient  goods  to 
reduce  the  stock  a  certain  amount  in  value, 
and  pay  the  proceeds  of  such  sales  to  the 
assignees  daily;  and  that  after  this  he  was 
to  go  on  with  the  business,  under  the  direc- 
tion of  the  assignees,  as  then  carried  on  by 
him.  It  was  held  that  the  assignment  was 
fraudulent  and  void  on  its  face. 

The  following  cases  are  to  the  same  effect : 

United  States.  —  Hill  v.  Agnew,  12  Fed.  Rep. 
230;  Means  v.  Dowd,  128  U.  S.  273. 

Kansas.  —  Higby  v.  Ayres,  14  Kan.  331. 

Missouri.  —  Brooks  v.  VVimer,  20  Mo.  503; 
Martin  v.  Maddox,  24  Mo.  575;  Martin  v. 
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The  fact  that  he  is  permitted  to  continue  the  business  and  use  the  assigned 
property  therein,  as  before  the  assignment,  is  always  a  badge  of  fraud.1 

d.  Employment  of  Assignor  by  Assignee.  —  The  employment  of  the 
assignor  by  the  assignee  after  execution  of  the  assignment  is  a  badge  of  fraud.* 
But  it  does  not  invalidate  the  assignment  if  it  was  made  in  good  faith,  and 
without  any  stipulation  or  agreement  to  that  effect.3 

Expectation  of  Employment.  —  The  mere  fact  that  the  assignor  expected  to  be 
employed  does  not  per  se  avoid  the  assignment,  if  there  was  no  agreement  or 
stipulation.4 

Express  stipulation.  —  It  is  held  by  most  of  the  courts,  though  not  by  all,  that 
an  assignment  is  not  even  rendered  fraudulent,  as  a  matter  of  law,  by  an 


Rice,  24  Mo.  581;  Stanley  v.  Bunce,  27  Mo. 
269;  Billingsley  v.  Bunce,  28  Mo.  547 ;  Thomp- 
son v.  Foerstel,  10  Mo.  App.  290;  Oliver- 
Finnie  Grocer  Co.  v.  Miller,  53  Mo.  App.  107. 

New  Jersey.  —  Fairchild  v.  Hunt,  14  N.  f. 
Eq.  367. 

New  York.  —  Connah  v.  Sedgwick,  1  Barb. 
(N.  Y.)  210;  Berry  v.  Riley,  2  Barb.  (N.  Y.)  307. 

Tennessee.  —  Lowenstein  v.  Love,  16  Lea 
(Tenn.)  658. 

Virginia.  —  Sheppard  v.  Turpin,  3  Gratt. 
(Va.)  384. 

Provision  for  Taking  Possession  by  Assignees  on 
Breach  of  Conditions.  —  The  fact  that  an  assign- 
ment like  that  just  referred  to  allows  the 
assignees  to  take  possession. of  the  property 
and  sell  the  same  for  the  benefit  of  creditors 
upon  failure  of  the  assignor  to  comply  with 
the  conditions  on  his  part  to  be  performed, 
does  not  give  the  assignment  validity.  Price 
v.  Pitzer,  44  Md.  521. 

1.  Continuation  of  Business  a  Badge  of  Fraud  — 
Alabama.  — Cummings  v.  McCullough,  5  Ala. 
324;  Smith  v.  Leavitts,  10  Ala.  92. 

New  York.  —  Connah  v.  Sedgwick,  r  Barb. 
(N.  Y.)  210;  Pine  v.  Rikert,  21  Barb.  (N.  Y.) 
469;  Wilson  v.  Ferguson,  (Supm.  Ct.  Spec.  T.) 
10  How.  Pr.  (N.  Y.)  175;  Adams  v.  Davidson, 
10  N.  Y.  309. 

Texas.  —  Wright  v.  Linn,  16  Tex.  34. 

Surrender  of  Rents  and  Profits  Only.  —  Fellows 
v.  Commercial,  etc.,  Bank,  6  Rob.  (La.)  246; 
Green  v.  Trieber,  3  Md.  11 ;  Price  v.  Pitzer,  44 
Md.  521;  Arthurs/.  Commercial,  etc..  Bank.  9 
Smed.  &  M.  (Miss.)  394,  43  Am.  Dec.  719;  Gait 
v.  Dibrell,  10  Yerg.  (Tenn.)  146. 

Contra.  —  Robins  v.  Embry,  Smed.  &  M.  Ch. 
(Miss.)  207;  Baltimore,  etc.,  R.  Co.  v.  Glenn, 
28  Md.  287,  92  Am.  Dec.  688  (in  Virginia); 
Lewis  v.  Glenn,  84  Va.  947;  Young  v.  Willis, 
82  Va.  291;  Paul  v.  Baugh,  85  Va.  955.  Com- 
pare Saunders  v.  Waggoner,  82  Va.  316. 

2.  Employment  of  the  Assignor  a  Badge  of 
Fraud.  —  Guerin  v.  Hunt,  6  Mi  nn.  375.  8  Minn. 
477;  Jackson  v.  Cornell,  I  Sandf.  Ch.  (N.  Y.) 
348;  Wilson  v.  Ferguson,  (Supm.  Ct.  Spec. 
T.)  10  How.  Pr.  (N.  Y.)  175;  Currie  v.  Hart, 
2  Sandf.  Ch.  (N.  Y.)353;  Connah  v.  Sedgwick. 
1  Barb.  (N.  Y.)  210;  Renton  v.  Kelly,  49  Barb. 
(N.  Y.)  536;  Frank  v.  Robinson,  96  N.  Car.  28; 
Linn  v.  Wright,  18  Tex.  317,  70  Am.  Dec.  282; 
Van  Hook  v.  Walton,  28  Tex.  59. 

3.  But  Does  Not  Necessarily  Invalidate  the 
Assignment  —  England.  —  Coates  v.  Williams, 
7  Exch.  205. 

United  States.  —  Tompkins  v.  Wheeler,  16 
Pet.  (U.  S.)  106;  Olney  v.  Tanner,  10  Fed. 


Rep.  101;  Means  r.'Montgomery,  23  Fed.  Rep. 
421. 

California.  —  Forbes  v.  Scannell,  13  Cal. 
242. 

Illinois.  —  Cross  v.  Bryant,  3  111.  36;  Blow 
z:  Gage,  44  111.  208. 

Indiana.  —  Hall  v.  Wheeler,  13  Ind.  371. 
Iowa.  —  Savery  v.  Spaulding   8  Iowa  239, 
74  Am.  Dec.  300. 

Kentucky.  —  Pearson  v.  Rockhill,  4  B.  Mon. 
(Ky.)  296;  Vernon  v.  Morton,  8  Dana  (Ky.) 
247. 

Massachusetts.  —  Shattuck    v.    Freeman,  I 
Met.  (Mass.)  16. 
Michigan.  —  Baldwin  v.  Buckland,  11  Mich. 
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Minnesota.  —  Guerin  v.  Hunt,  6  Minn.  375, 
8  Minn.  477. 

Mississippi.  —  Richardson  v.  Marqueze,  59 
Miss.  80,  42  Am.  Rep.  353. 

Nebraska.  — Sullivan  v.  Smith,  15  Neb.  476, 
48  Am.  Rep.  354. 

New  York.  —  Browning  v.  Hart,  6  Barb.  (N. 
Y.)  91;  Ogden  v.  Peters,  15  Barb.  (N.  Y.)  560, 
21  N.  Y.  23,  78  Am.  Dec.  122;  Wilbur  v.  Fra- 
denburgh,  52  Barb.  (N.  Y.)474;  Nicholson  v. 
Leavitt,  4  Sandf.  (N.  Y.)  252,  reversed  on  an- 
other point  in  6  N.  Y.  510,  57  Am.  Dec.  499; 
Rokenbaugh  v.  Hubbell,  5  L.  Rep.  N.  S.  95, 
cited  in  Ogden  v.  Peters,  15  Barb.  (N.  Y.)  563; 
Beamish  v.  Conant,  (Supm.  Ct.  Gen.  T.)  24 
How.  Pr.  (N.  Y.)  94;  Casey  v.  Janes,  37  N.  Y. 
608. 

North  Carolina.  —  Hubbard  v.  Winborne,  4 
Dev.  &  B.  L.  (20  N.  Car.)  137;  Frank  v.  Rob- 
inson,  96  N.  Car.  28. 

Pennsylvania.  —  Fitler  v.  Maitland,  5  W.  & 
S.  (Pa.)  307;  Deckard  v.  Case,  5  Watts  (Pa.) 
22,  30  Am.  Dec.  287. 

Tennessee.  —  Rindskoff  v.  Guggenheim,  3 
Coldw.  (Tenn.)  284. 

Texas.  —  Linn  v.  Wright.  18  Tex.  317,  70 
Am.  Dec.  282;  Van  Hook  v.  Walton,  28 
Tex.  59. 

Virginia.  —  Gordon  v.  Cannon,  18  Gratt. 
(Va.)  387;  Marks  v.  Hill,  15  Gratt.  (Va.)  400. 

A  provision  in  the  deed  that  one  of  the 
grantors  shall  attend  to  the  business  under  the 
control  of  ihe  truslee,  who  may  at  any  time 
on  his  motion,  and  shall  at  the  request  of  cred- 
itors, sell  the  property  at  auction,  is  noi  fraud- 
ulent per  se,  so  as  to  avoid  the  deed.  Marks 
v.  Hill,  15  Gratt.  (Va.)  400. 

Statutory  Prohibition.  —  Peck  v.  Whiiing,  21 
Conn.  206. 

4.  Mere  Expectation  of  Employment.  —  Ogden 
v.  Peters,  21  N.  Y.  23,  78  Am.  Dec.  122,  15 
436  Volume  XIV. 


General  Assignments 


AND  CONVEYANCES. 


for  the  Benefit  of  Creditors. 


express  stipulation  for  the  employment  of  the  assignor  by  the  assignee.1 

e.  Necessity  to  Assign  All  the  Debtor's  Property  —  (i)  General 
Assignment.  —  As  a  general  rule,  if  an  assignment  for  the  benefit  of  creditors 
purports  to  be  general,  it  is  fraudulent  and  void  if,  intentionally,  it  does  not 
fairly  and  bona  fide  assign  all  of  the  debtor's  property  which  is  liable  for  his 
debts.2    There  are  some  omissions,  however,  which  will  not  have  this  effect.3 

Barb.  (N.  Y.)  560;  Nicholson  v.  Leavitt,  6  N. 
Y.  510,  57  Am.  Dec.  499,  4  Sandf.  (N.  Y.)  252. 

1.  Stipulation  for  Employment  of  Assignor  — 

England.  —  Coates  v.  Williams,  7  Exch.  205. 

North  Carolina. — Young  v.  Booe,  11  Ired. 
L.  (33  N.  Car.)  347;  Frank  v.  Robinson,  96  N. 
Car.  28. 

Pennsylvania.  —  Faunce  v.  Lesley,  6  Pa.  St. 
121,  (employment  of  assignor's  apprentices). 
Compare  McClurgv.  Lecky,  3  P.  &  W.  (Pa.)  83, 
23  Am.  Dec.  64. 

Tennessee.  —  Rindskoff  v.  Guggenheim,  3 
Coldw.  (Tenn.)  284. 

Virginia.  — Janney  v.  Barnes,  11  Leigh  (Va.) 
103;  Marks  v.  Hill.  15  Gratt.  (Va.)  400. 

See  also  Cross  v.  Bryant,  3  111.  36. 

Paying  for  Assignor's  Nominal  Service.  —  An 
understanding  at  the  time  of  the  assignment 
that  the  assignee  shall  allow  to  the  assignor  a 
weekly  sum  for  his  services,  such  services 
being  nominal,  is  evidence  of  the  assignor's 
fraudulent  intent  in  making  the  assignment. 
Currie  v.  Hart,  2  Sandf.  Ch.  (N.  Y.)  353. 

2.  Failure  of  General  Assignment  to  Convey  All 
Of  Debtor's  Property.  —  Alabama.  —  Richards  v. 
Hazzard,  I  Stew.  &  P.  (Ala.)  139. 

Arkansas.  —  Probst  v.  Welden,  46  Ark.  405. 

California. — Aylesworth  v.  Dean,  (Cal. 
1886)  12  Pac.  Rep.  241. 

Iowa.  —  Moss  v.  Humphrey,  4  Greene  (Iowa) 
443.    Compare  Meeker  v.  Sanders,  6  Iowa  61. 

Kansas.  —  Wichita  Wholesale  Grocery  Co. 
V.  Records,  40  Kan.  119. 

Kentucky.  —  Lehmer  v.  Herr,  I  Duv.  (Ky.) 
360;  Grinstead  v.  Richardson,  12  Ky.  L.  Rep. 
798. 

Maine.  —  Canal  Bank  v.  Cox,  6  Me.  395.  So 
by  statute;  see  Foster  v.  Libby,  24  Me.  448. 

Maryland.  —  Green  v.  Trieber,  3  Md.  II; 
Malcolm  v.  Hodges,  8  Md.  418;  Keighler  v. 
Nicholson,  4  Md.  Ch.86;  Rosenbergs.  Moore, 

11  Md.  376;  Barnitz  v.  Rice,  14  Md.  24,  74  Am. 
Dec.  513. 

Michigan.  —  Pierson  v.  Manning,  2  Mich. 
445;  Smith  v.  Mitchell,  12  Mich.  180;  Price  v. 
Haynes,  37  Mich.  487. 

Mississippi.  —  Robins  v.  Embry,  Smed.  &  M. 
Ch.  (Miss.)  207;  Henderson  v.  Downing,  24 
Miss.  106. 

New  York.  —  Sheldon  v.  Dodge,  4  Den.  (N. 
Y.)  217;  Shultz  v.  Hoagland,  85  N.  Y.  464; 
Stanford  v.  Lockwood,  95  N.  Y.  582;  White  v. 
Benjamin,  (N.  Y.  Super.  Ct.  Eq.  T.)  3  Misc. 
(N.  Y  )  490,  8  Misc.  (N.  Y.)  684.  See  Pittsfield 
Nat.  Bank  v.  Bayne,  137  N.  Y.  557,  65  Hun  (N. 
Y.)  620,  19  N.  Y.  Supp.  937. 

Pennsylvania.  —  McClurg  v.  Lecky,  3  P.  & 
W.  (Pa.)  83,  23  Am.  Dec.  64;  Johns  v.  Bolton, 

12  Pa.  St.  339;  Wilson  v.  Berg,  8J  Pa.  St.  187. 
Rhode  Island. —  Spencer  v.  Jackson,  2  R.  I.  35. 
South  Carolina.  —  Stewart  v.  Kerrison,  3  S. 

Car.  266. 

Texas.  —  Carlton  v.  Baldwin,  22  Tex.  724. 
Compare  Bailie  v.  Mills,  27  Tex.  434;  Swear- 
ingen  v.  Hendley,  1  Tex.  Unrep.  Cas.  639. 


In  Tarbox  v.  Slevenson,  56  Minn.  510,  an 
assignment  was  held  void  which  on  its  face 
purported  to  convey  all  of  the  debtor's  prop- 
erty wherever  the  same  should  be  situated,  in 
the  state  of  Minnesota  and  the  state  of  Wis- 
consin, except  such  property  as  was  by  law 
exempt  from  levy  and  sale  of  execution,  as  it 
did  not  show  on  its  face  that  all  of  the  debt- 
or's unexempt  property  was  situated  in  those 
states. 

Rents  and  Profits  Before  Sale. —  It  has  been 
held  that  an  assignment  is  in  fraud  of  credit- 
ors, as  tending  to  hinder  and  delay  them, 
where  the  rents  and  profits  accruing  before  a 
sale  of  the  property  are  not  in  terms  directed 
to  be  applied  to  the  assignor's  debts.  Stewart 
v.  Kerrison,  3  S.  Car.  266. 

3.  Omission  by  Mistake.  —  The  omission  of  an 
item  from  the  schedules  of  the  assignor's 
assets  is  not  sufficient  to  show  fraud  where  it 
is  shown  that  the  omission  was  by  mistake. 
Van  Bergen  v.  Lehmaier,  72  Hun  (N.  Y.)  304; 
Shultz  v.  Hoagland,  85  N.  Y.  464.  See  also 
McNaney  v.  Hall,  86  Hun  (N.  Y.)  415;  U.  S. 
v.  Clark,  I  Paine  (U.  S.)  629.  25  Fed.  Cas.  No. 
14,807. 

Worthless  Articles. —  It  has  been  held  that 
the  omission  ol  an  article  or  item  that  is  en- 
tirely worthless  is  no  evidence  of  fraud.  Sh  ultz 
v.  Hoagland,  85  N.  Y.464.  See  also  Pittsfield 
Nat.  Bank  v.  Bayne,  65  Hun  (N.  Y.)62o,  19  N. 
Y,  Supp.  937,  affirmed  in  137  N.  Y.  557;  Krug 
v.  McGilliard,  76  Ind.  28. 

Reservation  for  Small  Bebts.  —  And  where  the 
assignor  reserved  a  small  sum  for  ihe  purpose 
of  paying  small  unliquidated  claims,  such 
reservation  was  sustained,  and  was  held  not  to 
vitiate  the  assignment.  Skipwith  v.  Cunning- 
ham, 8  Leigh  (Va.)  271,  31  Am.  Dec.  642. 

Unexpired  Lease.  —  An  assignment  is  not  in- 
valid because  il  does  not  include  the  unexpired 
lease  of  a  storehouse  which  cannot  be  sublet 
without  consent  of  the  owner.  Stultz  v.  Flem- 
ing, 83  Ga.  14. 

Money  in  Bank.  —  Nor  is  it  invalid  for  failure 
to  transfer  or  mention  money  in  a  bank,  against 
which  checks  have  been  drawn  prior  to  the 
assignment.    Stultz  v.  Fleming,  83  Ga.  14. 

Property  in  Another  State.  —  A  general  assign- 
ment is  not  void  because  some  of  the  assigned 
property  is  situated  in  another  state,  and  be- 
cause by  the  laws  of  that  state  the  assignment 
is  ineffectual  to  convey  the  same.  Lawful 
acts  done  in  one  stale  cannot  be  made  unlaw- 
ful there  by  the  laws  of  another  state,  as  the 
laws  of  a  state  have  no  extraterritorial  opera- 
tion.   Watkins  v.  Wallace,  19  Mich.  57. 

Reservation  of  Dower.  —  In  Carter  v.  Cocke. 
64  N.  Car.  239,  it  was  held  that  an  assignment 
which  reserved  to  the  grantor's  wife  dower  in 
the  land  conveyed  was  to  this  extent  bad,  but 
it  was  held  that  the  invalidity  of  such  reserva- 
ion  did  not  avoid  the  deed.  Compare  Breiten- 
bach  v.  Dungan,  5  Clark  (Pa.)  236. 
Assignments  Exacting  Releases.  —  As  to  the 
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statutory  Requirement.  —  In  some  states  it  is  expressly  provided  by  statute 
that  an  assignment  must  convey  all  of  the  debtor's  property  that  is  not 
exempt.1 

Concealing  or  Withholding  Property.  —  There  are  many  cases  in  which  it  has  been 
held  that  an  assignment  conveying  in  terms  all  of  the  debtor's  property  is 
fraudulent  and  void  if  he  conceals  or  withholds  some  of  his  property.  The 
prevailing  view,  however,  is  that  this  does  not  render  the  assignment  void  as  a 
matter  of  law,  but  that  it  is  evidence  of  a  fraudulent  intent  in  executing  the 
assignment,  more  or  less  strong  according  to  the  circumstances.2 

(2)  Partnership  Assignment.  —  In  most  states,  but  not  in  all,  an  assign- 
ment by  partners  of  all  the  partnership  property  for  the  benefit  of  partnership 
creditors  is  not  invalid  because  it  fails  to  convey  the  individual  property  of 
the  partners,3  unless  it  exacts  releases  from  creditors  who  accept  the  benefit 
of  it.* 

(3)  Exception  of  Property  —  Partial  Assignment.  — The  rule  that  an  assign- 
ment is  rendered  fraudulent  and  void  by  any  reservation  for  the  benefit  of  the 
assignor  does  not  apply  to  an  assignment  which  excepts  from  its  operation 
certain  property  of  the  assignor,  or  which  otherwise  purports  to  convey  only 
a  part  of  his  property.5  An  exception  of  property  merely  renders  the  assign- 
ment a  partial  instead  of  a  general  assignment.0    It  has  been  said,  however, 


necessity  for  the  conveyance  of  all  of  the  debt- 
or's property  in  an  assignment  exacting  re- 
leases, see  infra,  this  section,  Imposing  Condi- 
tions and  Coercion  of  Creditors. 

1.  Statutory  Provisions.  —  See  Beard  v.  Kim- 
ball, 11  N.  H.471;  Keating  v.  Vaughn,  61  Tex. 
518;  Mcllhenny  v.  Miller,  68  Tex.  356;  Wetzel 
v.  Simon,  87  Tex.  403;  Stanley  v.  Robbins,  36 
Vt.  422. 

Texas  Statute.  —  In  Texas  the  statute  pro- 
vides that  all  assignments  for  the  benefit  of 
creditors  shall  provide  for  distribution  of  all 
the  debtor's  property  among  his  creditors,  and 
that  it  shall  have  the  effect  to  pass  all  such 
estate,  whether  specified  or  not.  It  is  held  in 
that  state  that  an  assignment  is  not  void  for 
failure  to  state  that  all  the  property  of  the 
debtor  is  conveyed.  McCart  v.  Maddox,  68 
Tex.  456. 

2.  Concealing  or  Withholding  Property.  —  See 

infra,  this  section,  Acts  Before  and  After  As- 
signment. 

3.  Assignments  by  Partners  —  Georgia.  — 
Drucker  v.  Wellhouse,  82  Ga.  129. 

Indiana.  —  Blake  v.  Faulkner,  18  Ind.  47; 
Garnor  v.  Frederick,  18  Ind.  507;  Ex  p.  Hop- 
kins, 104  Ind.  157. 

Kansas.  —  McFarland  v.  Bate,  45  Kan.  I. 

Mississippi. — Goodbar  v.  Tatum,  (Miss. 
1892)  10  So.  Rep.  578. 

New  Jersey.  — Johnston  v.  Dunn,  (N.  J.  1894) 
29  Atl.  Rep.  361. 

South  Carolina.  —  Trumbo  v.  Hamel,  29  S. 
Car.  520;  Armstrong  v.  Hurst,  39  S.  Car.  498. 

Wisconsin. — Auley  v.  Osterman,  65  Wis.  118. 

See  supra,  this  section,  Particular  Provisions 
Rendering  Assignment  Fraudulent —  Provisions 
as  to  Distribution  of  Assets  —  Particular  Debts 
Payable  or  Preferred. 

Contrary  Rule.  —  In  several  states  a  partner- 
ship assignment  must  convey  both  partnership 
and  individual  property.  Williams  v.  Crocker, 
36  Fla.  61;  Donoho  v.  Fish,  58  Tex.  164;  Focke 
v.  Blum,  82  Tex.  436.  And  see  Kennedy  v. 
McKee,  142  U.  S.  606;  Fellows  v.  Greenleaf, 
43  N.  H.  421. 


It  has  been  held,  however,  that  failure  to 
convey  individual  property  does  not  invalidate 
a  general  partnership  assignment,  if  the  part- 
ners in  fact  have  no  individual  property. 
Hamilton  Brown  Shoe  Co.  v.  Mayo,  8  Tex. 
Civ.  App.  164. 

4.  Assignments  Exacting  Releases.  —  See  in- 
fra, this  section,  Imposing  Conditions  and  Coer- 
cion of  Creditors. 

5.  Exception  of  Property — United  States. — 
See  U.  S.  v.  Howland,  4  Wheat.  (U.  S.)  108. 

Iowa.  —  Moss  v.  Humphrey,  4  Greene  (Iowa) 
443;  Meeker  v.  Sanders,  6  Iowa  60. 
Kansas.  —  Dodd  v.  Hills,  21  Kan.  707. 
Maine.  —  Canal  Bank  v.  Cox,  6  Me.  395; 
Foster  v.  Libby,  24  Me.  448. 

Maryland.  —  Berry  v.  Matthews,  13  Md.  537; 
Price  v.  De  Ford,  18  Md.  489. 
Michigan.  —  Henry  v.  Root,  38  Mich.  371. 
Mississippi.  —  Ingraham  v.  Grigg,  13  Smed. 
&  M.  (Miss.)  22. 

New  York.  —  Smith  v.  Woodruff,  1  Hilt.  (N. 
YO462;  Doremus  v.  Lewis,  8  Barb.  (N.  Y.) 
124;  Wilson  v.  Forsyth,  24  Barb.  (N.  Y.)  105; 
Wilkes  v.  Ferris,  5  Johns.  (N.  Y.)  335,  4  Am. 
Dec.  364;  Carpenter  v.  Underwood,  19  N.  Y. 
520. 

Pennsylvania.  —  Knight  v.  Waterman,  36 
Pa.  St.  258. 

Rhode  Island.  —  Spencer  v.  Jackson,  2 
R.  I.  35. 

Texas.  —  Baldwin  v.  Peet,  22  Tex.  708,  75 
Am.  Dec.  806;  Carlton  v.  Baldwin,  22  Tex. 
724;  Swearingen  v.  Hendley,  I  Tex.  Unrep. 
Cas.  639;  Eicks  v.  Copeland,  53  Tex.  581,  37 
Am.  Rep.  760. 

Wisconsin.  —  Bates  v.  Ableman,  13  Wis.  644. 

6.  Meeker  v.  Sanders,  6  Iowa  60;  Baldwin 
v.  Peet,  22  Tex.  708,  75  Am,  Dec.  S06. 

"  It  is  a  general  rule,  in  the  construction  of 
assignments  containing  general  words  of  trans- 
fer, such  as  '  all  the  debtor's  property,'  that 
subsequent  words  of  description,  or  a  reference 
to  a  schedule  as  setting  it  forth  particularly, 
will  operate  to  limit  the  general  clause  of 
transfer,  and  nothing  will  pass  that  is  not  set 
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that  a  reservation  of  property  not  conveyed  is  a  badge  of  fraud.1 

(4)  Assignment  Giving  Preferences.  —  An  assignment  giving  preferences 
is  not  void  because  it  does  not  embrace  all  of  the  debtor's  property.2 

/.  Reservation  of  Benefits  Allowed  by  Law.  —  An  assignment 
cannot  be  invalidated  by  the  reservation  of  a  benefit  which  the  lav/  allows.3 

p.  Reservation  of  Surplus  —  After  Payment  of  ah  Debts.  —  A  provision  in 
an  assignment  for  the  benefit  of  creditors  that  the  surplus,  if  any,  after  the 
payment  of  all  debts  of  the  assignor,  preferred  and  unpreferred,  shall  be  paid 
to  the  assignor,  provides  only  for  what  he  will  be  legally  entitled  to,  and  does 
not  render  the  assignment  fraudulent.4    It  is  not  even  a  badge  of  fraud.5 

Before  Payment  of  All  Debts.  —  Many  of  the  courts  have  gone  even  further,  and 
have  held  that  a  provision  for  payment  of  any  surplus  to  the  assignor  does 
not  necessarily  invalidate  the  assignment,  even  when  the  assignment  is  for  the 
benefit  of  a  particular  creditor  or  particular  creditors,  and  requires  the  surplus 


forth  or  specified.  *  *  *  Nor  does  any 
presumption  arise  from  such  an  assignment 
that  it  is  a  general  one."  Guerin  v.  Hunt,  6 
Minn.  375,  8  Minn.  477. 

Where  an  assignment  in  trust  for  several 
creditors  was  expressed  to  be  of  all  the  prop- 
erty, goods,  chattels,  etc.,  of  the  debtor,  par- 
ticularly  specified  in  a  schedule,  annexed  and 
referred  to,  this  was  held  not  to  be  a  general 
assignment  of  all  the  debtor's  estate,  but  was 
construed  to  operate  only  on  the  articles  speci- 
fied. Wilkes  v.  Ferris,  5  Johns.  (N.  Y.)  335,  4 
Am.  Dec.  364.  See  supra,  this  section,  Descrip- 
tion and  Schedules  of  Property. 

1.  Badge  of  Fraud.  —  Baldwin  v.  Peet,  22 
Tex.  708,  75  Am.  Dec.  806. 

2.  Assignments  Giving  Preferences.  —  Wilson 
v.  Forsyth.  24  Barb.  (  N.  Y.)  105.  And  see 
supra,  this  section,  Right  to  Make  Assignments 
—  Right  to  Make  Preferences. 

3.  Reserving  Right  of  Redemption  from  Sale  on 
Judgment.  —  An  assignment  by  a  debtor  of  all 
his  personal  estate  in  trust  for  the  payment  of 
debts,  and  authorizing  the  assignees  to  use  a 
judgment,  previously  confessed  by  him  to 
secure  them  against  contingent  liabilities  as 
.his  sureties  for  the  purpose  of  perfecting  title 
to  his  real  estate,  and  declaring  that  all  that 
shall  be  realized  from  the  real  estate  shall  be 
assets  in  the  hands  of  the  assignees,  to  be  dis- 
tributed according  to  the  terms  of  the  assign- 
ment, is  not  fraudulent  because  it  reserves  to 
the  debtor  his  statutory  right  of  redeeming  the 
land  from  the  sale  on  the  judgment,  since  such 
a  reservation  is  sanctioned  by  law.  Dow  v. 
Platner,  16  N.  Y.  562. 

Redemption  from  Assignment.  —  An  assign- 
ment cannot  properly  reserve  to  the  assignor 
the  right  to  redeem  the  property  from  the 
assignment  by  a  specified  day,  beyond  the 
maturity  of  the  greater  part  of  the  debts. 
Shearer  v.  Loftin,  26  Ala.  703. 

4.  Reservation  of  Surplus  to  Assignor  —  After 
Payment  of  All  Debts  —  United  States.  —  Halsey 
v.  Fairbanks,  4  Mason  (U.  S.)  206;  Means  v. 
Montgomery,  23  Fed.  Rep.  421. 

District  of  Columbia.  —  Brown  v.  McLean,  5 
Mackey  (D.  C.)  559. 

Georgia.  —  Calloway  v.  People's  Bank,  54 
Ga.  441. 

Illinois. — Cross  v.  Bryant,  3  111.  36;  Conk- 
.'ing  v.  Carson,  n  111.  503;  Finlay  v.  Dicker- 
son,  29  111.  9. 


Indiana.  —  New  Albany,  etc.,  R.  Co.  v.  Huff, 
19  Ind.  444. 

Maine.  —  Todd  v.  Bucknam,  n  Me.  41. 

Maryland.  —  Beatty  v.  Davis,  9  Gill  (Md.) 
211;  Sangston  v.  Gaither,  3  Md.  40. 

Michigan.  —  Hollister  v.  Loud,  2  Mich. 
322. 

Minnesota.  —  Matter  of  Mann,  32  Minn.  60; 
Camp  v.  Thompson,  25  Minn.  175. 

Mississippi.  —  Robins  v.  Embry,  Smed.  & 
M.  Ch.  (Miss.)  207. 

Missouri.  — Gates  v.  Labeaume,  19  Mo.  17; 
Douglass  v.  Cissna,  17  Mo.  App.  44. 

Nebraska.  —  Morgan  v.  Bogue,  7  Neb.  429. 

New  York.  —  Wintringham  v.  Lafoy,  7  Cow. 
(N.  Y.)  735;  Butt  v.  Peck,  1  Daly  (N.  Y.)  83; 
Van  Rossum  v.  Walker,  n  Barb.  (N.  Y.)  237; 
Ely  v.  Cook,  18  Barb.  (N.  Y.)  612;  Portchester 
First  Nat.  Bank  v.  Halsted,  (Supm.  Ct.  Gen. 
T.)  20  Abb.  N.  Cas.  (N.  Y.)  155;  Van  Buskirk 
v.  Warren,  4  Abb.  App.  Dec.  (N.  Y.)  457;  Cur- 
tis v.  Leavitt,  15  N.  Y.  120. 

North  Carolina.  —  Gibson  v.  Walker,  II  Ired. 
L.  (33  N.  Car.)  327. 

Ohio.  —  Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637. 

Pennsylvania.  —  Dana  v.  U.  S.  Bank,  5  W. 
&  S.  (Pa.)  223;  Matter  of  Potter,  54  Pa.  St. 
465- 

Tennessee.  —  Vance  v.  Smith,  2  Heisk. 
(Tenn.)  343;  Farquharson  v.  McDonald,  2 
Heisk.  (Tenn.)  404. 

Texas.  —  Baldwin  v.  Peet,  22  Tex.  708,  75 
Am.  Dec.  806;  Van  Hook  v.  Walton,  28  Tex. 
59;  Moody  v.  Carroll,  71  Tex.  143,  10  Am.  St. 
Rep.  734. 

Vermont.  —  Hall  v.  Denison,  17  Vt.  310. 
Virginia.  — Johnston  v.  Zane,  II  Gratt.  (Va.) 
552. 

Wisconsin.  —  Lindsay  v.  Guy,  57  Wis.  200. 

5.  Not  Even  a  Badge  of  Fraud. —  Hollister  v. 
Loud,  2  Mich.  322. 

In  Brown  v.  McLean,  5  Mackey  (D.  C.)  559, 
an  assignment  providing  for  a  return  of  the 
surplus  to  the  assignor,  after  payment  of  all 
creditors  who  could  be  found  within  a  reason- 
able time,  was  upheld. 

After  Payment  of  Debts  Exclusive  of  Costs.  —  A 
provision  that  the  assignees  shall  pay  the  sur- 
plus, if  any,  to  the  assignor,  after  paying  all 
the  debts  exclusive  of  costs,  will  not  render 
the  assignment  void.  Gates  v.  Labeaume,  19 
Mo.  17. 
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to  be  paid  to  the  assignor  before  the  payment  of  other  creditors.1  Other 
courts  have  held  the  contrary,  on  the  ground  that  such  a  provision  hinders 
and  delays  the  other  creditors.3  And  where  this  view  has  been  taken,  it  has 
been  held  that  the  assignment  is  void  if  no  provision  at  all  is  made  as  to  the 
surplus,  since  there  is,  in  such  a  case,  an  implied  reservation  of  the  same  to 
the  assignor.3 

Excess  of  Preferred  Debts  over  Value  of  Property.  —  It  has  been  held  that  an  assign- 
ment with  preferences  reserving  the  surplus  to  the  assignor  before  all  debts 
are  paid  is  void  on  its  face,  and  cannot  be  made  good  by  showing  that  the 


1.  Before  Payment  of  All  Debts  —  View  that 

the  Assignment  Is  Valid  —  England.  —  See  Est- 
wick  v.  Caillaud,  5  T.  R.  420. 

United  States.  — Halsey  v.  Fairbanks,  4  Ma- 
son (U  S.)  206. 

Alabama.  —  Malone  v.  Hamilton,  Minor 
(Ala.)  286,  12  Am.  Dec.  4q;  Johnson  v.  Cun- 
ningham, 1  Ala.  249;  Ravisies  v.  Alston,  5  Ala. 
297;  Graham  v.  Lockhart,  8  Ala.  9;  Hindman 
v.  Dill,  11  Ala.  689;  Brown  v.  Lyon,  17  Ala. 
659;  Miller  v.  Stetson,  32  Ala.  166;  Perry  Ins., 
etc.,  Co.  v.  Foster,  58  Ala.  502,  29  Am.  Rep. 
779- 

Arkansas.  —  Hempstead  v.  Johnston,  18  Ark. 
123,  65  Am.  Dec.  458. 

District  of  Columbia.  —  See  Brown  v.  Mc- 
Lean, 5  Mackey  (D.  C.)  559. 

Georgia.  —  Banks  v.  Clapp,  12  Ga.  514;  Row- 
land v.  Coleman,  45  Ga.  204. 

Illinois. — Conkling  v.  Carson,  11  111.  503; 
Finlay  v.  Dir.kerson,  29  111.  9.  But  see  Lill  v. 
Brant,  6  111.  App.  366;  Selz  v.  Evans,  6  111. 
App.  466. 

Indiana.  —  McFarland  v.  Birdsall,  14  Ind. 
126;  New  Albany,  etc.,  R.  Co.  v.  Huff,  19  Ind. 
444;  Keen  v.  Preston,  24  Ind.  395. 

Kentucky.  —  Ely  v.  Hair,  16  B.  Mon.  (Ky.) 
230. 

Maine.  —  Todd  v.  Bucknam,  11  Me.  41. 
Maryland.  —  Beatty  v.  Davis,  9  Gill  (Md.)2ii. 
Massachusetts.  —  Andrews  v.  Ludlow,  5  Pick. 
(Mass.)  28. 

Mississippi.  —  Anderson  v.  Lachs,  59  Miss, 
in. 

Missouri.  —  Richards  v.  Levin,  16  Mo.  596; 
Johnson  v.  McAllister,  30  Mo.  327;  Ring  v. 
Ring.  12  Mo.  App.  88;  Smith,  etc.,  Implement 
Co.  v.  Thurman,  29  Mo.  App.  186. 

Nebraska. — Morgan  v.  Bogue,  7  Neb.  429; 
Lininger  v.  Raymond,  9  Neb.  40. 

New  Hampshire.  —  Haven  v.  Richardson,  5 
N.  H.  113. 

North  Carolina.  —  Burgin  v.  Burgin,  I  Ired. 
L.  (23  N.  Car.)  453.  And  see  Moore  v.  Collins, 
3  Dev.  L.  (14  N.  Car.)  126. 

Ohio.  —  Floyd  v.  Smith,  9  Ohio  St.  546,  over- 
ruling dictum  to  the  contrary  in  Hoffman  v. 
Mackall,  5  Ohio  St.  124,  64  Am.  Dec.  637,  and 
Dickson  v.  Rawson,  5  Ohio  St.  218. 

Pennsylvania.  —  Livingston  v.  Bell,  3  Watts 
(Pa.)  198;  Dana  v.  U.  S.  Bank,  5  W.  &  S.  (Pa.) 
223;  Mechanics'  Bank  v.  Gorman,  8  W.  &  S. 
(Pa.)  304.  And  see  Rahn  v.  McElrath,  6  Watts 
(Pa.)  151. 

South  Carolina.  —  See  Vaughan  v.  Evans,  I 
Hill  Eq.  (S.  Car.)  414.  Compare  Clafiin  v. 
Iseman,  23  S.  Car.  416. 

Texas.  —  Bailey  v.  Mills,  27  Tex.  434. 

Virginia. — Skipwith  v.  Cunningham,  8 
Leigh  (Va.)  271,  31  Am.  Dec.  642;  Janney  z. 


Barnes,  11  Leigh  (Va.)  103;  Phippen  v.  Dur- 
ham, 8  Gratt.  (Va.)  457;  Dance  v.  Seaman,  ir 
Grait.  (Va.)  778;  Marks  v.  Hill,  15  Gratt.  (Va.). 
400. 

A  Badge  of  Fraud.  —  Banks  v.  Clapp,  12  Ga. 
5U. 

2.  View  that  Such  Reservation  Benders  Assign- 
ment Fraudulent  —  Delaware.  —  Maberry  v. 
Shisler,  1  Harr.  (Del.)  349. 

Florida.  —  Howell  z:  Dixon,  21  Fla.  413,  58 
Am.  Rep. 673. 

Maryland. — Green  v.  Trieber,  3  Md.  ti; 
Malcolm  v.  Hodges,  8  Md.  418. 

Michigan.  —  Pierson  v.  Manning,  2  Mich.. 
444-  . 

Minnesota. — Truitt  v.  Caldwell,  3  Minn. 
364,  74  Am.  Dec.  764;  Banning  v.  Sibley,  3, 
Minn.  3S9. 

New  York.  —  Lansing  1,.  Woodworth,  I 
Sandf.  Ch.  (N.  Y.)43;  Hooper  v  Tuckerman, 
3  Sandf.  (N.  Y.)  311 ;  Goodrich  v.  Downs,  6 
Hill  (N.  Y.)  438;  Strong  v.  Skinner,  4  Barb. 
(N.  Y.)  546;  Doremus  v.  Lewis,  8  Barb.  (N. 
Y.)  124;  McClelland  v.  Remsen,  36  Barb.  (N. 
Y.)  622;  Barney  v.  Griffin,  2  N.  Y.  365;  Leitch 
v.  Hollister,  4  N.  Y.  211 ;  Collomb  v.  Caldwell, 
16  N.  Y.  484;  Dunham  v.  Whitehead,  21  N.  Y. 
131 ;  Knapp  v.  McGowan,  96  N.  Y.  75.  Sev- 
eral earlier  cases  were  to  the  contrary:  Beck 
v.  Burdett,  1  Paige  (N.  Y.)  305,  19  Am.  Dec. 
436;  Wilkes  v.  Ferris,  5  Johns.  (N.  Y.)  335,  4 
Am.  Dec.  364;  Austin  v.  Bell,  20  Johns.  (N. 
Y.)  442,  11  Am.  Dec.  297. 

Vermont.  —  Dana  v.  Lull,  17  Vt.  390;  God- 
dard  v.  Bridgman,  25  Vt.  351,  60  Am.  Dec. 
272;  Therasson  v.  Hickok,  37  Vt.  454.  Com- 
pare Mussey  v.  Noyes,  26  Vt.  462. 

3.  Implied  Beservation  of  Surplus.  —  In  Pier- 
son  v.  Manning,  2  Mich.  445,  it  was  held  that 
where  an  assignment  provides  for  a  part  only 
of  the  creditors,  and  contains  no  provision  for 
the  application  of  any  surplus  remaining  after 
the  payment  of  the  creditors  specially  provided 
for,  such  surplus  must  at  law  revert  to  the 
assignor;  consequently,  the  instrument  con- 
tains by  implication  a  resulting  trust  for  the 
future  benefit  of  the  assignor,  which  renders 
the  assignment  fraudulent  and  void  as 
against  creditors  unprovided  for.  See  also 
Malcolm  v.  Hodges,  8  Md.  418;  Collier  v. 
Davis,  47  Ark.  367,  58  Am.  Rep.  758,  Doremus 
v.  Lewis,  8  Barb.  (N.  Y.)  124;  Danaz-.  Lull.  17 
Vt.  390.  Compare  Brown  v.  Lyon,  17  Ala.  659; 
McFarland  v.  Birdsall,  14  Ind.  126. 

Discretion  of  Assignee. —  In  Kneeland  v. 
Cowles,  4  Chand.  (Wis.)  46,  it  was  held  that  a. 
provision  in  an  assignment  that  any  surplus 
should  be  paid  to  the  assignor  or  to  creditors 
in  the  discretion  of  the  assignee  did  not  ren- 
der the  assignment  fraudulent. 
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E referred  debts  exceed  the  value  of  the  property  and  that  there  will  therefore 
e  no  surplus;1  but  there  are  decisions  to  the  contrary.2 
Assignment  by  Partners.  —  An  assignment  by  partners  of  the  partnership  prop- 
erty in  trust  to  pay  the  partnership  debts  is  not  invalidated  by  a  provision  for 
payment  of  the  surplus,  if  any,  to  them,  without  any  provision  for  payment 
of  individual  debts.3 

h.  Reservation  of  Exempt  Property.  —  Since  creditors  have  no  right 
to  subject  to  the  satisfaction  of  their  debts  the  property  of  the  debtor  which  is 
by  the  law  exempted  from  execution  or  attachment,  it  is  almost  universally 
held  that  an  assignment  for  the  benefit  of  creditors  is  not  fraudulent  because 
the  debtor  reserves  such  property  as  may  be  exempt  by  law,4  and  it  can  make 


1.  Showing  that  There  Will  Be  No  Surplus. 
—  Barney  v.  Griffin,  2  N.  Y.  365;  Leitch  v. 
Hollister,  4  N.  Y.  211.  And  see  Dickson 
v.  Rawson,5  Ohio  St.  218;  Claflin  v.  Iseman,  23 
S.  Car.  416. 

2.  Richards  v.  Levin,  16  Mo.  596.  And  see 
infra,  this  section,  Imposing  Conditions  and 
Coercion  of  Creditors. 

3.  Reservation  of  Surplus  in  Partnership  Assign- 
ment—  New  York.  —  Bogert  v.  Haight,  9 
Paige  (N.  Y.)  297;  Collomb  v.  Caldwell,  16  N. 
Y.  484;  Collumb  v.  Read,  24  N.  Y.  505. 

Pennsylvania.  —  Hubler  v.  Waterman,  33 
Pa.  St.  414- 

South  Carolina.  —  Trumbo  v.  Hamel,  29  S. 
Car.  520. 

If  the  assignment  embraces  individual  prop- 
erty, as  well  as  firm  property,  (and  property 
held  by  the  partners  as  tenants  in  common 
merely  is  individual  property),  reservation  of 
the  surplus  before  payment  of  individual  cred- 
itors will  render  the  assignment  void  in  those 
jurisdictions  in  which  it  is  held  that  the  sur- 
plus cannot  be  reserved  before  payment  of  all 
debts.  Collomb  v.  Caldwell,  16  N.  Y.  484. 
And  see  Collumb  v.  Read,  24  N.  Y.  505. 

It  has  been  held  that  where  one  partner, 
with  the  consent  of  his  copartner,  executes  an 
assignment  of  the  partnership  effects,  for  the 
payment  of  his  individual  debts,  after  paying 
to  the  copartner  out  of  the  proceeds  of  the 
partnership  property  a  sum  equal  to  such 
partner's  interest  therein,  it  cannot  be  treated 
as  a  reservation  of  a  portion  of  the  partnership 
property  for  the  benefit  of  the  copartner  as 
against  his  own  creditors.  Mandel  v.  Peay, 
20  Ark.  325. 

4.  Assignment  Reserving  Exempt  Property  Not 
Fraudulent — United  States. —  Wooldridge  v. 
Irving,  23  Fed.  Rep.  676;  Cunningham  v.  Nor- 
ton, 125  U.  S.  77. 

Alabama.  —  Flournoy  v.  Lyon,  62  Ala.  213; 
Southern  Suspender  Co.  v.  Van  Borries,  91 
Ala.  507;  Frank  v.  Myers,  97  Ala.  437;  Rich- 
ardson v.  Stringfellow,  100  Ala.  416. 

Arkansas.  —  Baker  v.  Baer,  59  Ark.  503; 
Clark  Shoe  Co.  v.  Edwards,  57  Ark.  331;  Laz- 
arus v.  Camden  Nat.  Bank,  64  Ark.  322;  King 
v.  Hargadine-McKittrick  Dry  Goods  Co.,  60 
Ark.  t. 

Florida.  —  Parker  v.  Cleveland,  37  Fla.  39. 

Indiana.  — Garnor  v.  Frederick,  18  Ind.  507. 

Iowa.  —  Perry  v.  Vezina,  63  Iowa  25;  Brad- 
ley v.  Bischel,  81  Iowa  80. 

Kentucky.  —  Moore  v.  Stege,  93  Ky.  27,  11 
Ky.  L.  Rep.  330;  Grinstead  v.  Richardson,  12 
Ky.  L.  Rep.  798;  Bank  of  Commerce  v.  Payne, 
86  Ky.  447. 


Maine.  —  See  Canal  Bank  v.  Cox,  6  Mp.  395. 

Maryland.  —  Muhr  v.  Pinover,  67  M '..  4"o. 

Michigan.  —  Hollister  v.  Loud,  2  Mi-h.  722; 
Smith  v.  Mitchell,  12  Mich.  180;  Bro  >ks  v. 
Nichols,  17  Mich.  38;  Rosenthal  v.  S  :ott,  41 
Mich.  632;  Chandler  v.  Jenks,  50  Mich.  i"i. 

Mississippi  — Richaidson  v.  Marqueze,  '9 
Miss.  80,  42  Am.  Rep.  353.  Compare  Mahorner 
v.  Forcheimer,  73  Miss.  302. 

Missouri.  —  Hartzler  v.  Tootle,  85  Mo.  23; 
Rainwater  v.  Stevens,  15  Mo.  App.  544. 

Nebraska. — Lininger  v.  Raymond,  9  Neb.  40. 

New  York.  —  Carpenter  v.  Underwood,  19 
N.  Y.  520.  And  see  Dolson  z.  Kerr,  5  Hun 
(N.  Y.)  643. 

North  Carolina.  —  Brannon  v.  Hardie,  88  N. 
Car.  243;  Eigenbrun  v.  Smith,  98  N.  Car.  207; 
Bobbitt  v.  Rodwell,  105  N.  Car.  236;  More- 
head  Banking  Co.  v.  Whitaker,  no  N.  Car. 
345;  Barber  v.  Buffaloe,  in  N.  Car.  206; 
Davis  v.  Smith,  113  N.  Car.  94;  Blairz>.  Brown, 
116  N.  Car.  631;  Thomas  v.  Fulford,  117  N. 
Car.  667. 

North  Dakota.  —  Red  River  Valley  Bank  v. 
Freeman,  1  N.  Dak.  196.  And  see  Bangs  v. 
Fadden,  5  N.  Dak.  92. 

Ohio.  —  Close  v.  Sinclair,  38  Ohio  St  530. 

Pennsylvania.  —  Mulford  v.  Shirk,  26  Pa.  St. 
473;  Knight  v.  Waterman,  36  Pa.  St.  258: 
Heckman  v.  Messinger,  49  Pa.  St.  465;  Peter- 
man's  Appeal,  76  Pa.  St.  116;  Hildebrand  v. 
Bowman,  100  Pa.  St.  580. 

South  Carolina.  —  Wiesenfeld  v.  Stevens,  15 
S.  Car.  554;  Adler  v.  Cloud,  42  S.  Car.  272; 
Durham  Fertilizer  Co.  v.  Hemphill,  45  S.  Car. 
621;  Haynes  v.  Hoffman,  46  S.  Car.  157. 

South  Dakota.  —  Dawley  v.  Sherwin,  5  S. 
Dak.  597. 

Tennessee.  —  Farquharson  v.  McDonald,  2 
Heisk.  (Tenn.)  404;  Overton  v.  Holinshade,  5 
Heisk.  (Tenn.) 683;  McCord  v.  Moore,  5  Heisk. 
(Tenn.)  734.  Compare  Sugg  v.  Tillman,  2  Swan 
(Tenn.)  208. 

Texas.  —  Baldwin  v.  Peet,  22  Tex.  708,  75 
Am.  Dec.  806. 

Virginia.  —  See  Paul  v.  Baugh,  85  Va.  955. 

Wisconsin. — Cribben  v.  Ellis,  69  Wis.  337; 
McNair  v.  Rewey,  62  Wis.  167;  German  Bank 
v.  Peterson,  69  Wis.  561;  Severson  v.  Porter 
73  Wis.  70;  Bates  v.  Simmons,  62  Wis.  69; 
Madison  First  Nat.  Bank  v.  Hackett,  61  Wis. 
335;  Goll  v.  Hubbell,  61  Wis.  293. 

Homestead.  —  See  Richardson  v.  Stringfellow. 
100  Ala.  416;  Grinstead  v.  Richardson,  12  Ky: 
L.  Rep.  798;  Davis  v.  Smith,  113  N.  Car.  94. 
Thomas  v.  Fulford;  117  N.  Car.  667;  Barbel 
v.  Buffaloe,  111  N.  Car.  206;  Rouse  v.  Bowers, 
in  N.  Car.  360;  Morehead  Banking  Co.  v. 
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no  difference  that  the  particular  property  is  not  specified.1  Such  a  reserva- 
tion is  not  even  a  badge  of  fraud.8  It  has  been  held,  however,  in  some  states 
that  a  general  reservation  of  such  property  as  may  be  exempt  will  render  an 
assignment  fraudulent,  where  under  the  statute  the  right  of  exemption 
depends  upon  a  selection  and  setting  apart  by  the  debtor.3    Some  questions 


Whitaker,  no  N.  Car.  345;  Haynes  v.  Hoff- 
man, 46  S.  Car.  157;  Severson  v.  Porter,  73 

Wis.  70. 

Mistake.  —  In  Baker  v.  Baer,  59  Ark.  503,  an 
assignmenc  conveying  all  of  the  debtor's  land 
was  held  not  to  be  invalid  because  it  claimed 
that  a  certain  part  of  the  land  was  exempt  as 
a  homestead  whereas  it  was  not  a  homestead, 
where  it  appeared  that  the  claim  was  made  in 
good  faith. 

Reservation  of  Exemptions  in  Money.  —  In  Ar- 
kansas it  was  held  that  the  reservation  from 
the  proceeds  of  the  assigned  property  of  a  sum 
of  money  equal  to  the  debtor's  exemptions  is 
void,  since  this  throws  the  expense  of  the  ad- 
ministration on  the  creditors,  and  secures  to 
the  assignor  the  full  amount  of  his  exemption 
without  regard  to  depreciation  in  the  value  of 
:he  property.    King  v.  Ruble,  54  Ark.  418. 

In  South  Carolina,  however,  an  assignment 
providing  that  the  assignee  should  convert  the 
property  into  money,  and  pay  the  assignor  the 
amount  of  his  personal  property  exemption  in 
money,  was  upheld.  Adler  v.  Cloud,  42  S. 
Car.  272. 

Partnership  Assignment.  —  An  assignment  by 
a  firm  may  properly  reserve  exemptions  in 
those  jurisdictions  in  which  partners  are  per- 
mitted 10  claim  exemptions  in  partnership 
property,  but  in  some  jurisdictions  this  is  not 
allowed.  See  Davis  v.  Smith,  113  N.  Car.  94; 
McFarland  v.  Bate,  45  Kan.  r;  Durham  Fertil- 
izer Co.  v.  Hemphill.  45  S.  Car.  621 ;  Dubuque 
First  Nat.  Bank  v.  Baker,  68  Wis.  442;  Peter- 
son v.  Baker,  68  Wis.  451:  McNair  v.  Rewey, 
62  Wis.  167;  Severson  v.  Porter,  73  Wis.  70. 
And  see  the  titles  Exemptions,  vol.  12,  p.  154; 
Homestead. 

An  assignment  of  partnership  and  individ- 
ual property  may  except  such  individual  prop- 
erty as  is  exempt.  Flournoy  v.  Lyon,  62  Ala. 
213.  And  see  Wooldridge  v.  Irving,  23  Fed. 
Rep.  676. 

Presumption.  —  WThere  such  an  assignment 
excepts  such  property  as  is  exempt  by  law, 
without  designating  what  property  is  claimed 
or  expressly  stating  that  individual  property 
is.  claimed,  it  will  be  presumed  that  individual 
property  was  intended.  Wooldridge?'.  Irving, 
23  Fed.  Rep.  676. 

1.  Exempt  Property  Need  Not  Be  Specified  — 
United  States.  —  Wooldridge  v.  Irving,  23  Fed. 
Rep.  676. 

Alabama.  —  Southern  Suspender  Co.  v.  Van 
Borries,  91  Ala.  507;  Frank  v.  Myers,  97  Ala. 
437  (overruling  Myers  v.  Conway,  90  Ala.  109; 
Block  v.  Maas,  65  Ala.  211).  And  see  Flour- 
noy v.  Lyon,  62  Ala.  213. 

Florida.  —  Parker  v.  Cleveland,  37  Fla.  39. 

Indiana.  —  Garnor  v.  Frederick,  18  Ind.  507. 

Iowa.  —  Bradley  v.  Bischel,  81  Iowa  80; 
Perry  v.  Vezina.  63  Iowa  25. 

Kentucky.  —  Grinstead  v.  Richardson,  12  Ky. 
L.  Rep.  798;  Moore  v.  Stege,  93  Ky.  27. 

Maryland.  —  Muhr  v.  Pinover,  67  Md.  480. 


Michigan.  —  Hollister  v.  Loud,  2  Mich  322; 
Smith  v.  Mitchell,  12  Mich.  180;  Brooks  v. 
Nichols,  17  Mich.  38. 

Mississippi.  —  Richardson  v.  Marqueze,  59 
Miss.  80,  42  Am.  Rep.  353. 

Missouri.  —  Hartzler  v.  Tootle.  85  Mo.  23. 

Montana.  —  McCulloh  v.  Price,  14  Mont. 
320,  43  Am.  St.  Rep.  637. 

North  Carolina.  —  Eigenbrun  v.  Smith,  98 
N.  Car.  207. 

North  Dakota.  —  Bangs  v.  Fadden,  5  N. 
Dak.  92. 

Pennsylvania.  • —  Heckman  v.  Messinger,  49 
Pa.  St.  465. 

Tennessee.  —  McCord  v.  Moore  5  Heisk. 
(Tenn.)  734. 

Wisconsin.  —  Bates  v.  Simmons,  62  WTis.  69; 
German  Bank  v.  Peterson,  69  Wis.  561.  Com- 
pare Goll  v.  Hubbell,  61  Wis.  293. 

A  reservation  by  the  assignor  of  the 
"  benefit  of  any  and  all  exemption  laws  "  will 
not  avoid  the  assignment.  Heckman  v.  Mes- 
singer, 49  Pa.  St.  465. 

2.  Not  a  Badge  of  Fraud.  —  Morebead  Bank- 
ing Co.  v.  Whitaker,  no  N.  Car.  345,  Barber 
v.  Buffaloe,  111  N.  Car.  206;  Davis  v.  Smith, 
113  N.  Car.  94;  Blair  v.  Brown,  116  N.  Car. 
631. 

The  Designation  of  an  Irregular  Method  of 

either  setting  apart  the  homestead  or  apprais- 
ing personal  property  reserved  by  assignors  in 
a  deed  of  assignment  does  not  vitiate  the  in- 
strument or  taint  it  with  fraud.  Therefore, 
where  an  assignor  reserved  from  the  operation 
of  a  deed  of  assignment  the  exemptions  "  al- 
lowed by  law,"  the  use  of  the  words  "  to  be 
set  apart  by  the  party  of  the  second  part  "  was 
held  to  be  neither  conclusive  nor  presumptive 
evidence  of  fraud.  Davis  v.  Smith,  113  N. 
Car.  94. 

3.  When  Selection  Is  Necessary  to  Exempt  Prop- 
erty.—  Clark  v.  Robbins,  8  Kan.  574. 

In  a  late  Mississippi  case  it  was  held  that 
where  an  assignment  reserves  exempt  prop- 
erty, and  the  assignor  retains  the  proceeds  of 
sales  made  on  the  day  of  the  assignment  to  an 
amount  legally  exempt,  the  assignment  is  void 
at  the  instance  of  creditors,  unless  the  sum  re- 
tained was  selected  by  the  assignor  himself  as 
exempt  property.  Mahorner  v.  Forcheimer, 
73  Miss.  302. 

In  Sugg  v.  Tillman,  2  Swan  (Tenn.)  208,  an 
assignment  in  trust  by  a  debtor,  for  the  benefit 
of  a  portion  of  his  creditors,  of  all  his  property 
of  every  description,  consisting  of  real  and 
personal  estate,  and  including  corn,  fodder, 
bacon,  etc.,  farming  utensils,  household  and 
kitchen  furniture,  with  a  reservation  to  this 
effect:  "  Reserving  to  myself,  however,  out  of 
the  aforesaid  stock,  farming  utensils,  proven- 
der, provisions,  household  and  kitchen  furni- 
ture, so  much  as  I  am,  by  law,  allowed  to 
retain  free  from  execution,"  was  held  fraudu- 
lent and  void  in  law  whether  so  intended  or 
not.    But  in  a  later  case — Farquharson  v. 
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relating  to  the  reservation  of  exemptions  in  an  assignment  for  the  benefit  of 
creditors  are  treated  under  another  title.1 

i.  Reservation  of  Power  to  Declare  Uses  — (i)  In  General.  —  If 
an  assignment,  instead  of  declaring  all  the  uses  for  which  it  is  made,  reserves 
to  the  assignee  the  power  to  subsequently  declare  uses,2  a  debtor  cannot  put 
his  property  beyond  the  reach  of  his  creditors  by  assigning  it  to  trustees  for 
the  payment  of  his  debts  unless  at  the  time  he  definitely  settles  their  respect- 
ive rights  under  the  assignment.3 

(2)  Future  Preferences.  —  For  this  reason  it  has  been  held  by  most  courts 
that  an  assignment  cannot  reserve  to  the  assignor  the  right  to  subsequently 
declare  or  charge  preferences,  nor  can  it  confer  upon  the  assignee,  or  upon 
any  other  person,  the  power  to  do  so.4    If  the  assignment  itself  fixes  the 

McDonald,  2  Heisk.  (Tenn.)  404.  —  it  was  held 
that  an  exception  of  such  articles  as  are  ex- 
empt does  not  affect  the  validity  of  an  assign- 
ment further  than  to  prevent  the  passing  of 
the  title  to  the  property  of  like  character  to 
that  reserved,  uniil  the  separation  of  the  prop- 
erty reserved  from  that  conveyed.  And  see 
Overton  v.  Holinshade,  5  Heisk.  (Tenn.)  683. 

1.  See  the  title  Exemptions  (from  Execu- 
tion), vol.  12,  p.  214  et  seq. 

2.  Reservation  of  Power  to  Subsequently  Declare 
Uses — -United  States.  —  See  Burbank  v.  Ham- 
mond, 3  Sumn.  (U.  S.)  429. 

Alabama.  —  Gazzam  v.  Poyntz,  4  Ala.  374, 
37  Am.  Dec.  745. 

Connecticut.  —  Harvey  v.  Mix,  24  Conn.  406. 

Michigan.  —  Pierson  v.  Manning,  2  Mich. 
445- 

Mississippi.  —  Robins  v.  Embry,  Smed.  &  M. 
Ch.  (Miss.)  207. 

New  York.  — Averill  v.  Loucks,  6  Barb.  (N. 
Y.)  470;  Grover  v.  Wakeman,  11  Wend.  (N. 
Y.)  203,  25  Am.  Dec.  624;  Barnum  v.  Hemp- 
stead, 7  Paige  (N.  Y.)  568;  Boardman  v.  Halli- 
day,  to  Paige  (N.  Y.)  223. 

North  Carolina.  —  Cannon  v.  Peebles,  4  Ired. 
L.  (26  N.  Car.)  204. 

Pennsylvania.  —  Whallon  v.  Scott,  10  Watts 
(Pa.)  237;  Sheerer  v.  Lautzerheizer,  6  Watts 
(Pa.)  549;  Mitchell  v.  Stiles,  13  Pa.  St.  306. 

3.  Sheldon  v.  Dodge,  4  Den.  (N.  Y.)  217. 
And  see  Owen  v.  Arvis,  26  N.  J.  L.  22;  Caton 
v.  Mosely,  25  Tex.  374. 

An  instrument  of  assignment  which  recites 
that  the  assignor  is  indebted  to  "  sundry  per- 
sons," but  does  not  name  them,  nor  specify 
the  amount  of  the  assignor's  indebtedness, 
and  provides  that  the  assignee  "  shall  hold 
said  property,  and  dispose  of  the  same  as  soon 
as  he  can  do  so  to  the  best  advantage,  for 
the  benefit  of  my  creditors,"  does  not  comply 
with  the  rule  stated  in  the  text,  and  is  invalid. 
Caton  v.  Mosely,  25  Tex.  374. 

In  the  case  of  Barnum  v.  Hempstead,  7 
Paige  (N.  Y.)  568,  where  there  was  an  assign- 
ment by  a  debtor  giving  preference  to  some  of 
his  creditors,  but  giving  to  the  trustees  a  dis- 
cretion to  discharge  certain  claims  against  the 
assignor  in  preference  to  the  preferred  debts, 
the  chancellor  held  that  this  provision  ren- 
dered the  deed  void,  upon  the  ground  that  an 
assignment  which  places  any  of  the  creditors 
in  the  power  of  the  debtor  or  his  assignee  must 
have  the  effect  to  delay  or  hinder  creditors  in 
the  collection  of  their  debts. 

In  Case  of  Creditor's  Refusal  to  Consent.  — 
Reservation  by  the  assignor  of  the  power  to 


declare  other  uses  in  case  of  the  refusal  of  a 
creditor  to  assent  to  the  assignment  renders 
the  assignment  fraudulent.  Hyslop  v.  Clarke, 
14  Johns.  (N.  Y.)  458. 

4.  Power  to  Declare  Future  Preferences — Eng- 
land.—  Smith  v.  Hurst,  10  Hare  30,  22  L.  J. 
Ch.  289,  17  Jur.  30,  15  Eng.  L.  &  Eq.  520. 

Alabama.  —  Gazzam  v.  Poyntz,  4  Ala.  374,  37 
Am.  Dec.  745. 

Connecticut.  —  Harvey  v.  Mix,  24  Conn.  406. 

Maryland.  —  Green  v.  Trieber,  3  Md.  11. 

Mississippi.  —  Polkinghorne  v.  Martinez,  65 
Miss,  273.  Compare  Armstrong  v.  Guenther, 
67  Miss.  698. 

Missouri.  —  State  v.  Benoist,  37  Mo.  500. 

New  Jersey. —  Owen  v.  Arvis,  26  N.  J.  L.  22. 

New  York.  —  Lentilhon  v.  Moffat,  1  Edw. 
(N.  Y.)  457;  Sheldon  v.  Dodge,  4  Den.  (N.  Y.) 
217;  Hyslop  v.  Clarke,  14  Johns.  (N.  Y.)  458; 
Barnum  v.  Hempstead,  7  Paige  (N.  Y.)  568; 
Boardman  v.  Halliday,  10  Paige  (N.  Y.)  223; 
Frazier  v.  Truax,  27  Hun  (N.  Y.)  587;  Strong 
v.  Skinner,  4  Barb.  (N.  Y.)  546;  Averill 
v.  Loucks,  6  Barb.  (N.  Y.)  470;  Kercheis  v. 
Schloss,  (Supm.  Ct.  Spec.  T.)  49  How.  Pr.  (N. 
Y.)  284;  Keiley  v.  Dusenbury,  (N.  V.  1879)  19 
Alb.  L.  J.  498.  Compare  Murray  v.  Riggs,  15 
Johns.  (N.  Y.)  571,  reversing  2  Johns.  Ch.  (N. 

v.)  565. 

Pennsylvania.  —  Mitchell  v.  Stiles,  13  Pa.  St. 
306. 

Texas.  —  Moody  v.  Paschal,  60  Tex.  483. 

Within  a  Specified  Time. —  It  can  make  no 
difference  that  the  reservation  is  to  declare 
preferences  within  a  certain  number  of  days 
or  months,  and  not  indefinitely.  Averill  v. 
Loucks,  6  Barb.  (N.  Y.)  470. 

Power  to  Change  Preferences  vested  in  the  as- 
signee renders  the  assignment  fraudulent  and 
void  on  its  face.  Strong  v.  Skinner,  4  Barb. 
(N.  Y.)  546. 

In  Cannon  -j.  Peebles,  4  Ired.  L.  (26  N.  Car.) 
204,  it  was  held,  however,  that  the  reservation 
in  a  deed  of  trust  for  creditors,  of  the  privilege 
of  adding  to  the  number  of  preferred  creditors 
others  of  the  same  class,  does  not  render  the 
deed  fraudulent  on  its  face;  but  its  character 
must  be  left  to  the  jury. 

Out  of  Surplus,  —  In  an  Indiana  case  it  was 
held  that  an  assignment  was  not  fraudulent 
because  of  a  direction  to  pay  such  other  debts 
as  the  assignors  might  thereafter  specify,  out 
of  any  surplus  which  might  remain  after  pay- 
ing all  the  debts  described  in  the  assignment. 
Hall  v.  Wheeler,  13  Ind.  371. 

Giving  the  Assignee  Power  to  Give  Preferences 
has   been   held   to   render    the  assignment 
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preferences  as  far  as  the  assignor  is  concerned,  it  is  not  invalid  because  they 
depend  upon  some  act  of  the  creditors,  as  upon  assent  and  notice  within  a 
certain  time.1 

Subsequent  Schedules.  —  According  to  the  rule  above  stated,  an  assignment 
cannot  provide  for  the  subsequent  annexation  of  a  schedule  of  the  debts, 
showing  the  order  in  which  they  are  to  be  paid.3 

J.  Reservation  of  Power  to  Revoke.  —  An  assignment  is  fraudulent 
and  void  on  its  face  if  the  assignor  reserves  the  power  to  revoke  it  and 
resume  possession  of  the  property.  The  effect  of  such  a  reservation  is  to 
give  him  control  over  the  property,  and  necessarily  to  hinder  and  delay  cred- 
itors.3 

An  Assignment  by  Partners,  One  of  Whom  Is  an  Infant,  is  void,  SO  long  at  least  as  the 
infant  has  the  right  to  avoid  the  same.4 

8.  Imposing  Conditions  and  Coercion  of  Creditors  —  a.  In  General.  —  It  has 
been  said  in  some  of  the  cases  that  a  debtor,  in  making  an  assignment  for  the 
benefit  of  his  creditors,  is  restricted  to  an  absolute  and  unconditional  transfer 
for  their  benefit,  and  that  no  condition  can  be  annexed  which  tends  to  the 
prejudice  of  creditors  who  may  accept  the  assignment,  or  to  coerce  them  into 
accepting.5    This,  however,  is  not  true  in  all  jurisdictions. 

Reservation  of  Power  to  Remove  or  Appoint  As- 
signees. —  See  supra,  this  section,  Selection  and 
Control  of  Assignee. 

4.  Assignment  by  Partnership  —  Infancy  of 
Partner.  —  Fox  v.  Heath,  (C.  PI.  Spec.  T.)  21 
How.  Pr.  (N.  Y.)  384. 

Such  an  assignment  was  sustained,  how- 
ever, in  Yates  v.  Lyon,  61  N.  Y.  344  (reversing 
61  Barb.  (N.  Y.)  205),  where  the  infant  partner 
had  ratified  the  same  after  coming  of  age. 

5.  Right  to  Impose  Conditions.  —  Owen  v. 
Arvis,  26  N.  J.  L.  22. 

Excluding  Creditors  Who  Sue.  —  An  assign- 
ment is  void  if  it  excludes  creditors  who  may 
sue,  or  if  it  requires  forbearance  to  sue  for  a 
time.  Marsh  v.  Bennett,  5  McLean  (U.  S.) 
117;  Oliver-Finnie  Grocer  Co.  v.  Miller,  53 
Mo.  App.  107;  Moore  v.  Carr,  65  Mo.  App.  64. 
And  see  supra,  this  section.  Particular  Provi' 
sions  Rendering  Assignment  F>  audulent  —  Pro- 
visions  as  to  Distribution  of  Assets. 

Surrender  of  Collateral.  —  A  condition  that  a 
creditor  shall  surrender  collateral  has  been 
sustained.  Bellows  v.  Patridge,  19  Barb.  (N. 
Y.)  176. 

Requiring  Return  of  Accommodation  Notes.  — 

A  clause  in  an  assignment  exacting  releases, 
declaring  that  certain  notes  pledged  by  the  as- 
signors were  made  for  their  accommodation, 
and  directing  their  return  to  the  several  mak- 
ers upon  payment  of  the  indebtedness  for 
which  they  were  pledged,  does  not  justify  the 
inference  of  fraud.  Price  v.  De  Ford,  18  Md. 
490. 

Two  Notes  Representing  Same  Debt.  —  A  bor- 
rowed the  promissory  note  of  B,  agreeing  to 
pay  it  at  maturity,  and  giving  to  B  his  own 
note  payable  at  the  same  time.  A  indorsed 
the  borrowed  note  to  C,  and,  becoming  insolv- 
ent, made  an  assignment  in  trust  for  creditors, 
providing  for  the  payment  of  B'snote  only  on 
condition  that  B  should  surrender  the  note  of 
the  assignor  to  be  canceled.  It  was  held  that 
the  two  notes  constituting  but  one  debt,  the 
condition  did  not  coerce  the  creditor  or  secure 
a  benefit  to  the  assignor  so  as  to  render  the 
assignment  void.  Oliver  Lee,  etc..  Bank  v. 
Talcott,  19  N.  Y.  146. 
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fraudulent  and  void  as  to  creditors  who  did 
not  assent  to  it.  Boardman  v.  Halliday,  10 
Paige  (N.  Y.)  223.  Other  cases  cited  above 
are  to  the  same  effect. 

1.  Preference  May  Depend  on  Acts  of  Creditors. 

—  Ward  v.  Tingley,  4  Sandf.  Ch.  (N.  Y.)  476. 
The  fact  that  the  assignment  prescribes  a 

mode  for  determining  in  the  future  the  privi- 
leged debts  does  not  invalidate  it.  Halsey  v. 
Fairbanks,  4  Mason  (U.  S.)  206. 

2.  Subsequent  Annexation  of  Schedules.  —  A  ver- 
ill  v.  Loucks,  6  Barb.  (N.  Y.)  470;  Kercheis  v. 
Schloss,  (Supm.  Ct.  Spec.  T.)  49  How.  Pr.  (N. 
Y.)  284.  See  also  Mitchell  v.  Stiles,  13  Pa.  St. 
306.  Compare  Hotop  v.  Neidig,  (Supm.  Ct. 
Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  332;  Conlee 
Lumber  Co.  v.  Ripon  Lumber,  etc.,  Co.,  66 
Wis.  481. 

3.  Reserving  Power  of  Revocation  —  England. 

—  Smith  v.  Hurst,  10  Hare  30,  22  L.  J.  Ch. 
289,  17  Jur.  30,  15  Eng.  L.  &  Eq.  520. 

Alabama.  —  See  Planters',  etc..  Bank  v. 
Clarke,  7  Ala.  765. 

Maryland.  — Green  v.  Trieber,  3  Md.  II. 

New  York.  —  Reichenbach  v.  Winkhaus,  12 
Daly  (N.  Y.)  525,  67  How.  Pr.  (N.  Y.)  512. 
And  see  South  Danvers  Nat.  Bank  v.  Stevens, 

5  N.  Y.  App.  Div.  392. 
North  Carolina.  —  Hafner  v.  Irwin,  I  Ired. 

L.  (23  N.  Car.)  490;  Cannon  v.  Peebles,  4  Ired. 
L.  (26  N.  Car.)  204. 

New  York.  —  Hyslop  v.  Clarke,  14  Johns. 
(N.  Y.)  458. 

Pennsylvania.  —  Whallon  v.  Scott,  10  Watts 
(Pa.)  237.    And  see  Dana  v.  U.  S.  Bank,  5  W. 

6  S.  (Pa.)  223. 
Virginia.  —  See  Sheppard  v.  Turpin,  3  Gratt. 

(Va.)  357- 

An  assignment  is  rendered  invalid  by  a  de- 
posit thereof  after  its  execution  with  directions 
to  hold  it  until  further  orders  from  the  as- 
signor, or  until  the  deposilary  may  consider 
that  the  interests  of  creditors  require  it  to  be 
filed,  as  this  is  in  effect  a  reservation  of  the 
power  to  revoke  the  same.  Reichenbach  v. 
Winkhaus,  12  Daly  (N.  Y.)  525,  67  How.  Pr. 
(N.  Y.)  512.  Compare,  however,  Hoopes  v. 
Knell,  31  Md.  550. 
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b.  Exaction  of  Release  from  Creditors  —  (i)  In  General. — There 
can  be  no  doubt  that  a  person  who  gives  credit  to  another  takes  into  consid- 
eration not  only  the  property  which  he  has  at  the  time,  but  also  the  proba- 
bility of  his  acquiring  property  in  the  future,1  and  it  would  seem  unjust  and 
contrary  to  public  policy  to  aliow  a  debtor  to  make  an  assignment  on  such 
terms  as  to  compel  a  creditor  to  surrender  the  right  to  resort  to  future  acqui- 
sitions in  case  the  property  of  the  debtor  is  insufficient  to  satisfy  the  claim  in 
full,  and  thus  acquire  a  benefit  for  himself  at  the  expense  of  his  creditors.* 
On  this  point,  however,  there  is  a  direct  conflict  of  opinion. 

(2)  View  that  Such  Assignments  Are  Fraudulent  —  (a)  In  General.  —  Many 
of  the  courts  have  taken  the  view  that  a  debtor  cannot  thus  coerce  his  credit- 
ors into  accepting  less  than  the  full  amount  of  their  claims,  and  have  held 
that  an  assignment  for  the  benefit  of  creditors  is  rendered  fraudulent  and  void 
on  its  face  by  a  stipulation  that  the  debtor  shall  not  be  liable  to  any  creditor 
who  assents  to  the  same,  for  any  deficiency  that  may  remain  unsatisfied  after 
execution  of  the  trust  by  a  distribution  of  the  assigned  property.3 

statutory  Restrictions.  —  In  some  jurisdictions  statutes  have  been  enacted 
expressly  prohibiting  assignments  exacting  releases.4 

(b)  Release  Before  Assignment.  —  This  doctrine  does  not  apply  where  a  prefer- 
ence is  given  to  a  creditor  who  has  given  a  release  prior  to  the  execution  of 
the  assignment,  though  the  release  may  have  been  given  under  an  agreement 


Allowing  Retention  of  Remedy  Against  Sureties. 

—  The  fact  that  an  assignment  allows  assent- 
ing creditors  to  retain  their  remedy  against 
sureties  of  the  assignor  does  not  render  it  in- 
valid as  against  nonassenting  creditors.  Hatch 
v.  Smith,  5  Mass.  42. 

1.  Assignments  Requiring  Release  by  Creditors. 

—  See  Grover  v.  Wakeman,  11  Wend.  (N.  Y.) 
187,  25  Am.  Dec.  624.. 

2.  Grover  v.  Wakeman,  11  Wend.  (N.  Y.) 
187,  25  Am.  Dec.  624.  And  see  Brown  z>. 
Knox,  6  Mo.  302;  McCall  v.  Hinkley,  4  Gill 
(Md.)  128. 

3.  View  that  Assignments  Exacting  Releases 
Are  Fraudulent — Connecticut.  —  Ingraham  v. 
Wheeler,  6  Conn.  282. 

District  of  Columbia.  —  Hayes  v.  Johnson,  6 
D.  C.  174. 

Florida.  —  Howell  v.  Dixon,  21  Fla.  413,  58 
Am.  Rep.  673. 

Georgia.  —  Jones  v.  Dougherty,  10  Ga.  273; 
Miller  v.  Conklin,  17  Ga.  430,  63  Am.  Dec.  248; 
McBride  v.  Bohanan,  50  Ga.  527;  Johnson  v. 
Farnum,  56  Ga.  144;  Francis  v.  Herz,  55  Ga. 
249,  Ezekiel  v.  Dixon,  3  Ga.  146. 

Illinois.  —  Ramsdell  v.  Sigerson,  7  111.  78; 
Howell  v.  Edgar,  4  111.  417;  Conkling  v.  Car- 
son, 11  111.  503;  Nesbitt  v.  Digby.  13  111. 
388. 

Indiana.  —  Henderson  v.  Bliss,  8  Ind.  100; 
Butler  v.  Jaffray,  12  Ind.  504. 

Iowa.  —  Franzen  v.  Hutchinson,  94  Iowa  95; 
Sperry  v.  Gallaher,  77  Iowa  107;  Williams  v. 
Gartrell,  4  Greene  (Iowa)  287. 

Louisiana.  — See  Graves  v.  Roy,  13  La.  Ann. 
457- 

Michigan.  —  Hubbard  v.  McNaughton,  43 
Mich.  220,  38  Am.  Rep.  176. 

Minnesota.  —  Banning  v.  Sibley,  3  Minn. 
389;  May  v.  Walker,  35  Minn.  194;  Tarbox  v. 
Stevenson,  56  Minn.  510. 

Mississippi.  —  Robins  v.  Embry,  Smed.  &  M. 
Ch.  (Miss.)  208. 

Missouri.  —  Brown  v.    Knox,   6   Mo.  302; 


Drake  z.  Rogers,  6  Mo.  317;  Van  Winkle  v. 
McKee,  7  Mo.  435;  Swearingen  v.  Slicer,  5 
Mo.  241.  Compare  Jeffries  v.  Bleckmann,  86 
Mo.  350. 

New  Jersey.  —  Owen  v.  Arvis,  26  N.  J.  L. 
22. 

New  York.  —  Smith  v.  Woodruff,  I  Hilt.  (N. 
YO462;  Hastings  v.  Belknap,  I  Den.  (N.  Y.) 
190;  Wakeman  v.  Grover,  4  Paige  (N.  Y.)  24; 
Ames  v.  Blunt,  5  Paige  (N.  Y.)  13;  Goodrich  v. 
Downs,  6  Hill  (N.  Y.)  438;  Grover  v.  Wake- 
man, 11  Wend.  (N.  Y.)  198,  25  Am.  Dec.  624; 
HysloD  v.  Clarke.  14  Johns.  (N.  Y.)  458;  Aus- 
tin v.  Bell,  20  Johns.  (N.  Y.)  442,  11  Am.  Dec. 
297;  Van  Nest  v.  Yoe,  1  Sandf.  Ch.  (N.  Y.)  10; 
Seaving  v.  Brinkerhoff,  5  Johns.  Ch.  (N.  Y.) 
329,  Armstrong  v.  Byrne,  1  Edw.  (N.  Y.)  79; 
Mills  v.  Levy,  2  Edw.  (N.  Y.)  183.  Compare 
Lentilhon  v.  Moffat,  1  Edw.  (N.  Y.)  451. 

North  Carolina.  —  Hafner  v.  Irwin,  I  Ired. 
L.  (23  N.  Car.)  490;  Palmer  v.  Giles,  5  Jones 
Eq.  (58  N.  Car.)  75.  And  see  Kissam  v.  Ed- 
mundson.  I  Ired.  Eq.  (36  N.  Car.)  180. 

Ohio.  —  Woolsey  v.  Urner,  Wright  (Ohio) 
606;  Barret  v.  Reed,  Wright  (Ohio)  700;  Atkin- 
son v.  Jordan,  5  Ohio  293,  24  Am.  Dec.  281; 
Repplier  v.  Orrich,  7  Ohio  (pt.  ii.)  246;  Cross 
v.  Carstens,  49  Ohio  St.  548. 

Tennessee.  —  Wilde  v.  Rawlings,  1  Head 
(Tenn.)  34. 

Wyoming.  —  Ware  v.  Wanless,  2  Wyo.  144. 

A  clause  in  such  an  assignment  which  pro- 
vides  that  "  if  there  is  any  excess  after  paying 
the  preferred  creditors,  it  shall  be  divided  pro 
rata  among  such  oiher  creditors  as  shall 
assent  thereto,"  is  not  an  attempt  to  coerce 
such  as  are  not  preferred  creditors  to  accept 
the  assignment,  and  will  not  invalidate  it. 
Finlay  v.  Dickerson,  29  111.  q. 

4.  Express  Statutory  Prohibitions.  —  See  Perry 
Ins,  etc.,  Co.  v.  Foster,  ^8  Ala.  502,  29  Am. 
Rep.  77g;  Vose  v.  Holcomb,  31  Me.  407;  Pear- 
son v.  Crosby,  23  Me.  261;  Howe  v.  Nevvbegin, 
34  Me.  15. 
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for  the  preference,  and  the  preference  may  have  been  given  in  consequence  ol 
the  release.1 

(c)  Covenant  to  Obtain  Release.  —  Nor  does  this  doctrine  apply  to  an  assignment 
which  merely  contains  a  covenant  by  the  assignee  to  procure  a  release.8 

(3)  View  that  Such  Assignments  Are  Valid — (a)  In  General.  —  Very  many 
of  the  courts  do  not  recognize  this  doctrine  at  all,  but  hold  that,  since  a 
debtor  has  the  right  to  make  an  assignment  with  preferences,  and  to  prefer 
any  creditors  he  chooses,  he  may  prefer  such  creditors  as  shall  give  a  release ; 
and  that  an  assignment  stipulating  that  the  assignor  shall  not  be  liable  to 
creditors  assenting  to  the  same,  for  any  deficiency,  is  nothing  more  than  the 
exercise  of  such  a  right.3  The  principle  on  which  such  assignments  are  sus- 
tained is,  that  the  statute  does  not  operate  on  a  debtor's  time  and  future 
labor,  but  only  devotes  his  property  to  the  payment  of  his  debts,  and  pre- 
vents that  only  from  being  placed  beyond  the  reach  of  his  creditors  by  a 
fraudulent  conveyance.4  Some  of  the  judges  who  have  recognized  this  doc- 
trine have  done  so  reluctantly,  and  merely  because  they  considered  the  ques- 
tion settled  by  authority.5 

(b)  Requisites  of  Such  Assignments  —  aa.  In  General.  —  In  those  jurisdictions  where 


1.  Preference  in  Consequence  of  Reiease  Before 
Assignment.  —  Powers  v.  Graydon,  10  Bosw. 
(N.  Y.)  630;  Spaulding  v.  Strang,  38  N.  Y.  9; 
Renard  v.  Graydon,  39  Barb.  (N.  Y.)  548;  Low 
v.  Graydon,  50  Barb.  (N.  Y.)  414. 

2.  Covenant  by  Assignee  to  Procure  Release.  — 
Hastings  v.  Belknap,  1  Den.  (N.  Y.)  190. 

3.  View  that  Assignments  Exacting  Releases 
Are  Valid  —  England.  —  Estwick  v.  Caillaud,  5 
T.  Rep.  420;  Rex  v.  Watson,  3  Price  6. 

United  States.  —  Brashear  v.  West,  7  Pet.  (U. 
S.)6o8;  Halsey  v.  Fairbanks,  4  Mason  (U.  S.) 
206;  Pearpoint  v.  Graham,  4  Wash.  (U.  S.)  232; 
Heydock  v.  Stanhope,  1  Curt.  (U.  S.)  471; 
Curtain  v.  Talley,  46  Fed.  Rep.  580;  Wickham 
v.  Dillon,  2  West.  L.  Month.  511,  29  Fed.  Cas. 
No.  17,612;  Phettiplace  v.  Sayles,  4  Mason 
(U.  S.)  320. 

Alabama.  —  Robinson  v.  Rapelye,  2  Stew. 
(Ala.)  86;  Ashurst  v.  Martin,  9  Port.  (Ala.) 
566;  West  v.  Snodgrass.  17  Ala.  549;  Rankin 
v.  Lodor,  21  Ala.  380. 

Arkansas.  —  Clayton  v.  Johnson,  36  Ark. 
406,  38  Am.  Rep.  40;  McReynolds  v.  Dedman, 
47  Ark.  347;  Collier  v.  Davis,  47  Ark.  367,  58 
Am.  Rep.  758,  Wolf  v.  Gray,  53  Ark.  75. 

Kentucky.  —  Vernon  v.  Morton,  8  Dana 
(Ky.)  247. 

Maine. — Fox  v.  Adams,  5  Me.  245;  Canal 
Bank  v.  Cox,  6  Me.  395;  Todd  v.  Bucknam,  11 
Me.  41;  Doe  v.  Scribner,  41  Me.  277. 

Pearson  v.  Crosby,  23  Me.  261,  and  Vose  v. 
Holcomb,  31  Me.  407,  to  the  contrary,  were 
under  a  particular  statute. 

Maryland.  —  White  v.  Winn,  cited  in  Kettle- 
well  v.  Stewart,  8  Gill  (Md.)499;  Hollins  v. 
Mayer,  3  Md.  Ch.  343;  Sangston  v.  Gaither,  3 
Md.  40;  Green  v.  Trieber,  3  Md.  11;  Maennel 
v.  Murdock,  13  Md.  163;  Farquharson  v. 
Eichelberger,  15  Md.  63;  Foley  v.  Bitter,  34 
Md.  646;  Coakley  v.  Weil,  47  Md.  277. 

Massachusetts.  —  Hatch  v.  Smith,  5  Mass.  42; 
Widgery  v.  Haskell,  5  Mass.  144  4  Am.  Dec. 
41;  Ingraham  v.  Geyer,  13  Mass.  146,  7  Am. 
Dec.  132;  Hastings  v.  Baldwin,  17  Mass.  552; 
Emerson  v.  Knower,  8  Pick.  (Mass.)  63;  Nos- 
trand  v.  Atwood,  19  Pick.  (Mass.)  281;  Bige- 
low  v.  Baldwin,  1  Gray  (Mass.)  245;  Hewlett  v. 
Cutler,   137    Mass.    285.     Compare   Wyles  v. 
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Beals,  1  Gray  (Mass.)  233;  Edwards  v.  Milch- 
ell,  1  Gray  (Mass.)  239,  Bowles  v.  Graves,  4 
Gray  (Mass.)  117;  Grocers'  Bank  v.  Simmons, 
12  Gray  (Mass  )  440;  Stanfield  v.  Simmons,  12 
Gray  (Mass.)  442. 

New  Hampshire.  —  Haven  v.  Richardson,  5 
N.  H.  113.  Contra,  under  a  statute,  Hurd  v. 
Silsby,  10  N.  H.  108,  34  Am.  Dec.  142. 

North  Dakota.  —  Bangs  v.  Fadden,  5  N. 
Dak.  92. 

Pennsylvania.  —  Burd  v.  Smith,  4  Dall.  (Pa.) 
76;  Lippincott  v.  Barker,  2  Binn.  (Pa.)  174,  4 
Am.  Dec.  433;  McClurg  v.  Lecky,  3  P.  &  W. 
(Pa.)  83,  23  Am.  Dec.  64;  Thomas  v.  Jenks, 
5  Rawle  (Pa.)  221;  Mechanics'  Bank  v.  Gor- 
man, 8  W.  &  S.  (Pa.)  304;  Livingston  v.  Bell, 
3  Watts  (Pa.)  198;  Whallon  v.  Scott,  10  Watts 
(Pa.)  237;  Lea's  Appeal,  9  Pa.  St.  504;  Rals- 
ton's  Appeal,  169  Pa.  St.  254. 

Rhode  Island.  —  Spencer  v.  Jackson,  2  R.  I. 
35;  Dockray  v.  Dockray,  2  R.  I.  547;  Nightin- 
gale v.  Harris,  6  R.  I.  321;  Smith  v.  Milieu,  n 
R.  I.  528. 

South  Carolina.  —  Vaughan  v.  Evans,  1  Hill 
Eq.  (S.  Car.)  414;  Niolon  v.  Douglas,  2  Hill 
Eq.  (S.  Car.)  442. 

Texas.  —  Allowed  by  statute.  Orr,  etc., 
Shoe  Co.  v.  Ferrell,  68  Tex.  638;  Keating  v. 
Vaughn,  61  Tex.  518;  Kellogg  v.  Cayce,  84 
Tex.  213.  Compare  Boyd  v.  Haynie,  83  Tex. 
7;  McWilliams  v.  Cornelius,  66  Tex.  301. 

Vermont. —  Hall  v.  Denison,  17  Vt.  310. 

Virginia.  —  Skipwith  v.  Cunningham.  8 
Leigh  (Va.)  271,  31  Am.  Dec.  642;  Phippen  v. 
Durham,  8  Gratt.  (Va.)  457;  Kevan  v.  Branch, 
1  Gratt.  (Va.)  274;  Gordon  v.  Cannon,  18  Gratt. 
(Va.)  387. 

West  Virginia.  —  Clarke  v.  Figgins,  27  W. 

Va.  663. 

Release  of  Sureties.  —  When  this  doctrine  is 
held  the  assignment  may  stipulate  for  the  re- 
lease of  the  assignor's  sureties,  as  well  as  for 
the  release  of  the  assignor  himself.  Canal 
Bank  v.  Cox,  6  Me.  395. 

4.  Green  v.  Trieber,  3  Md.  11. 

5.  Chief  Justice  Marshall  said,  while  uphold- 
ing such  an  assignment:  "We  are  far  from 
being  satisfied  that  upon  general  principles 
such  a  deed  ought  to  be  sustained."  Brashear 
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it  is  held  that  assignments  exacting  releases  are  not  for  that  reason  fraudu- 
lent, certain  requisites  are  necessary  to  sustain  them. 

bb.  Reservations  to  Assignor.  —  Such  assignments  are  fraudulent  and  void  if 
they  reserve  to  the  assignor  any  benefit  to  which  he  is  not  entitled,  other  than 
the  benefit  of  the  releases.1  It  is  held  by  some  courts,  though  not  by  all, 
that  they  are  fraudulent  if  they  provide  for  the  repayment  to  the  assignor,  or 
the  payment  by  the  assignee  as  the  assignor  may  direct,  of  the  shares  which 
would  go,  in  case  of  their  assent,  to  creditors  who  refuse  to  assent.* 

cc  Necessity  to  Assign  All  the  Debtor's  Property.  —  Though  there  are  some 
decisions  to  the  contrary,3  most  of  the  courts  have  held  that  such  an  assign- 
ment will  not  be  sustained  unless  it  conveys  all  of  the  assignor's  property.4 


v.  West,  7  Pet.  (U.  S.)  615.  See  also  Mr.  Jus- 
tice Story  in  Halsey  v.  Fairbanks,  4  Mason  (U. 
S.)  230. 

1.  Effect  of  Reservations  for  Benefit  of  Assignor. 

—  See  Reavis  v.  Garner,  12  Ala.  661;  Green  v. 
Trieber,  3  Md.  11;  Bridges  v.  Hindes,  16  Md. 
101;  Austin  v.  Bell,  20  Johns.  (N.  Y.)  442,  11 
Am.  Dec.  297;  Thomas  v.  Jenks,  5  Rawle  (Pa.) 
221;  Whallon  v.  Scott,  10  Watts  (Pa.)  237; 
Jacot  v.  Corbett,  Cheves  Eq.  (S.  Car.)  71; 
Claflin  v.  Iseman,  23  S.  Car.  416. 

2.  Reserving  Shares  of  Creditors  Not  Assenting 

—  England.  —  See  Spencer  v.  Slater,  4  Q.  B. 
D.  13. 

Alabama.  —  Reavis  v.  Garner,  12  Ala.  66r. 

Maryland.  —  Sangston  v.  Gaither,  3  Md.  40; 
Green  v.  Trieber,  3  Md.  II.  Compare  Hollins 
v.  Mayer,  3  Md.  Ch.  343;  Keighler  v.  Nichol- 
son, 4  Md.  Ch.  86. 

New  York. — Austin  v.  Bell,  20  Johns.  (N. 
Y.)  442,  11  Am.  Dec.  297.  And  see  Lentilhon 
v.  Moffat,  1  Edw.  (N.  Y.)  451;  Armstrong  v. 
Byrne,  1  Edw.  (N.  Y.)  79. 

Pennsylvania,  —  Burd  v.  Smith,  4  Dall. 
(Pa.)  76. 

The  following  decisions  are  to  the  contrary: 
Halsey  v.  Fairbanks,  4  Mason  (U.  S.)  206; 
Heydock  v.  Stanhope,  1  Curt.  (U.  S.)  471  (fol- 
lowing Rhode  Island  doctrine);  Andrews  v. 
Ludlow,  5  Pick.  (Mass.)  28;  Dockray  v.  Dock- 
ray,  2  R.  I.  547.  And  see  Ralston's  Appeal, 
169  Pa.  St.  254.  Compare  Borden  v.  Sumner, 
4  Pick.  (Mass.)  265,  16  Am.  Dec.  338. 

In  Andrews  v.  Ludlow,  5  Pick.  (Mass.)  28,  it 
was  held  that  an  assignment  of  property  by  an 
insolvent  debtor  in  trust  for  the  benefit  of 
all  his  creditors,  but  upon  condition  that  those 
creditors  only  should  be  entitled  to  a  dividend 
who  should  within  a  certain  time  become  par- 
ties to  the  assignment,  and  that  the  surplus,  if 
any,  and  ihe  dividend  which  would  have  be- 
come payable  to  any  creditor  if  he  had  not 
neglected  to  become  a  party,  should  be  paid 
over  to  the  assignor,  was  not  prima  facie 
fraudulent  as  against  creditors  who  did  not 
become  parties. 

3.  Necessity  that  All  the  Debtor's  Property  Be 
Conveyed.  —  Halsey  v.  Fairbanks,  4  Mason  (U. 
S.)  206;  Spencer  v.  Jackson,  2  R.  I.  35. 

4.  United  States. — Stewart  v.  Spenser,  I 
Curt.  (U.  S.)  157;  Dodd  v.  Martin,  15  Fed. 
Rep.  338;  Curtain  v.  Talley,  46  Fed.  Rep.  580. 

Alabama.  —  Rankin  v.  Lodor,  21  Ala.  380. 
Indiana.  —  Henderson  v.  Bliss,  8  Ind.  100. 
Louisiana.  — Graves  v.  Roy,  13  La.  Ann.  457. 
Maryland. — Green  v.  Trieber,  3  Md.  11; 
Sangston  v.  Gaither,  3  Md.  40;  Malcolm  v. 


Hodges,  8  Md.  418;  Keighler  v.  Nicholson,  4 
Md.  Ch.  86;  Barnilz  v.  Rice,  14  Md.  24,  74  Air.. 
Dec.  513;  Bridges  v.  Hindes,  16  Md.  101; 
Foley  v.  Bitter,  34  Md.  646;  Maughlin  v. 
Tyler,  47  Md.  545. 

New  York.  —  Seaving  v.  Brinkerhoff,  5 
Johns.  Ch.  (N.  Y.)  329. 

Pemtsvlvania.  —  Boker  v.  Crookshank,  I 
Phila.  (Pa.)  193,  8  Leg.  Int.  (Pa.)  82;  Thomas 
v.  Jenks,  5  Rawle  (Pa.)  221;  Hennessy  v. 
Western  Bank,  6  W.  &  S.  (Pa.)  300,  40  Am. 
Dec.  560;  Whallon  v.  Scott,  10  Watts  (Pa.) 
237;  Weber  v.  Samuel,  7  Pa.  St.  499;  Johns  v. 
Bolton,  12  Pa  St.  339. 

Rhode  Island.  —  Nightingale  v.  Harris,  6  R. 
1.  321. 

South  Carolina.  — Gadsen  v.  Carson,  9  Rich. 
Eq.  (S.  Car.)  252,  70  Am.  Dec.  207;  Le  Prince 
v.  Guillemot,  1  Rich.  Eq.  (S.  Car.)  187. 

Texas.  —  Donoho  v.  Fish,  58  Tex.  164. 

Virginia.  —  Skipwith  v.  Cunningham,  8 
Leigh  (Va.)  271,  31  Am.  Dec.  642;  Gordon  v. 
Cannon,  18  Gratt.  (Va.)  387. 

Absconding  Debtor.  —  An  assignment  for  the 
benefit  of  creditors,  made  by  a  debtor  who  has 
absconded  to  a  foreign  country  carrying  with 
him  a  large  sum  of  money,  is  fraudulent  and 
void  as  to  creditors,  if  it  contains  a  stipulation 
for  a  release  as  a  condition  of  obtaining  a 
preference  under  the  assignment.  Stewart  v. 
Spenser,  1  Curt.  (U.  S.)  157.  See  also  Foley 
v.  Bitter,  34  Md,  646;  Spencer  v.  Jackson,  2  R. 
I.  35;  Nightingale  v.  Harris,  6  R.  I.  321. 

Property  of  Slight  Value. —  In  Phippen  v. 
Durham,  8  Gratt.  (Va.)  457,  it  was  held  or  inti- 
mated that  such  an  assignment  is  not  invali- 
dated by  failure  to  include  property  of  slight 
value. 

Small  Sum  Retained  to  Pay  Debts.  —  And  in 
Skipwith  v.  Cunningham,  8  Leigh  (Va.)  271.  31 
Am.  Dec.  642,  it  was  held  that  an  assignment 
of  a  large  and  valuable  estate,  exacting  re- 
leases, was  not  rendered  invalid  by  the  fact 
that  it  reserved  a  small  sum  ($350)  to  pay  seme 
"  small  debts  of  high  honorary  obligation, 
not  then  liquidated  or  ascertained." 

Encumbered  Property.  —  In  Fassit  v.  Phillips, 
4  Whart.  (Pa.)  399,  it  was  held  that  such  an 
assignment  was  not  invalidated  by  failure  to 
include  encumbered  property,  where  the  value 
of  the  property  was  much  less  than  the 
amount  of  the  incumbrance.  See  to  the  same 
effect  Paul  v.  Baugh,  85  Va.  955. 

Wife's  Right  of  Dower.  —  Failure  of  the 
assignor's  wife  to  join  in  an  assignment  re- 
leasing her  dower  right  does  not  render 
the  assignment  void  as  not  conveying  all  of  the 
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And  it  has  been  held  by  some  courts,  though  not  by  all,  that  this  must  be 
made  to  appear,  not  by  extrinsic  evidence,  but  on  the  face  of  the  assignment 
itself.1  An  assignment  purporting  to  convey  all  of  the  debtor's  property  will 
not  be  sustained,  if  in  fact  it  does  not  convey  all.* 

Partnership  Assignments.  —  In  most  states  an  assignment  by  partners  exacting 
releases  from  creditors  must  convey  not  only  all  of  the  firm  property,  but 
also  all  of  the  separate  property  of  the  members  of  the  firm,  and  it  must  be 
executed  by  every  member  of  the  firm,  or  at  least  in  such  away  as  to  be  bind- 
ing on  every  member.3 

dd.  Reservation  of  Surplus.  —  Many  of  the  courts  which  have  recognized  the 
right  to  make  an  assignment  exacting  releases  have  held  that  such  an  assign- 
ment is  not  fraudulent  and  void  on  its  face  merely  because  it  reserves  to  the 
assignor  any  surplus  that  may  remain  after  paying  the  claims  of  creditors  who 
assent,  since  dissenting  creditors  may  reach  the  surplus  in  the  hands  of  the 
assignee  or  of  the  assignor.4    Other  courts  have  held  that  such  a  reservation 


assignor's  property.  Breitenbach  v.  Dungan, 
5  Clark  (Pa.)  236.  Compare  Carter  v.  Cocke,  64 
N.  Car.  239 

In  Maine  an  Exception  of  Property  from  the 
operation  of  the  assignment  exacting  releases 
was  held  not  to  render  the  assignment  fraudu- 
lent, as  the  excepted  property  was  left  open  to 
attachment  or  execution  as  before.  Canal 
Bank  v.  Cox,  6  Me.  395. 

1.  That  It  Does  Convey  All  Mast  Appear  from  the 
Assignment  —  Maryland.  — Sangston  v.  Gaither. 

3  Md.  40;  Malcolm  v.  Hodges,  8  Md.  418; 
Rosenberg  v.  Moore,  11  Md.  376;  Barnitz  v. 
Rice  14  Md.  24,  74  Am.  Dec.  513;  Bridges 
v.  Hindes,  16  Md.  101;  Citizens  F.,  etc.,  Ins. 
Co.  v.  Wallis,  23  Md.  173;  Maughlin  v.  Tyler, 
47  Md.  545;  Keighler  0.  Nicholson.  4  Md. 
Ch.  86. 

Pennsylvania.  —  Weber  v.  Samuel,  7  Pa.  St 
499- 

Contra.  —  Nightingale  v.  Harris,  6  R.  I.  321; 

Gordon  v.  Cannon,  18  Gratt.  (Va.)  387. 

Sufficiency  of  Language.  —  The  words  used  in 
the  assignment  are  not  material  so  long  as 
they  are  sufficient  to  convey  all  the  property 
of  the  debtor.  See  Barnitz  v.  Rice,  14  Md.  24, 
74  Am.  Dec.  513;  Farquharson  v.  Eichelber- 
ger,  15  Md.  63;  Bridges  v.  Hindes,  16  Md.  101, 
Spessard  v.  Rohrer,  9  Gill  (Md.)26i;  Angell 
v.  Rosenbury,  12  Mich.  241. 

In  Weber  v.  Samuel,  7  Pa.  St.  499,  it  was 
held  that  an  assignment  of  all  the  goods  and 
chattels  of  the  firm  of  R.  &  I.  P.,  and  of  cer- 
tain specified  real  estate,  in  trust  to  pay  cer- 
tain creditors,  then  to  pay  all  other  creditors 
of  the  firm  who  should  release  the  firm,  was 
voidable  by  creditors  for  want  of  words  pass- 
ing all  the  estate  of  those  whom  it  was  stipu- 
lated should  be  released 

2.  Assignment  Not  Conveying  All,  but  Profess- 
ing to.  —  See  Le  Prince  v.  Guillemot,  t  Rich. 
Eq.  (S.  Car.)  187. 

The  Burden  of  Proving  that  an  assignment  for 
the  benefit  of  creditors  exacting  releases  con- 
veys all  of  the  debtor's  property  is  upon  one 
who  claims  under  the  assignment.  Sangston 
v.  Gaither,  3  Md.  40;  Keighler  v.  Nicholson, 

4  Md.  Ch.  86. 

3.  Assignments  by  Partners  —  Indiana.  —  H  en- 
derson  v.  Bliss,  8  Ind.  100. 

Maryland.  — Malcolm  v.  Hodges,  8  Md.  418; 
Maennel  v.  Murdock,  13  Md.  177;  Citizens  F., 


etc.,  Ins.  Co.  v.  Wallis,  23  Md.  173;  Loney  v. 
Bayly,  45  Md.  447;  Maughlin  v.  Tyler,  47  Md. 

545- 

Massachusetts.  —  Wyles  v.  Beals,  1  Gray 
(Mass  )  233. 

Minnesota.  —  May  v.  Walker,  35  Minn.  194; 
Matter  of  Allen,  41  Minn.  430;  Farwell  v. 
Brooks,  65  Minn.  184. 

Pennsylvania.  —  Thomas  v.  Jenks,  5  Rawle 
(Pa.)  221;  Hennessy  v.  Western  Bank,  6  W. 
&  S.  (Pa.)  300,  40  Am.  Dec.  560;  Matter  of 
Wilson,  4  Pa.  St.  430,  45  Am.  Dec.  701. 

Texas.  —  Donoho  v.  Fish,  58  Tex.  164; 
Cleveland  v.  Battle,  68  Tex.  ill;  Focke  v. 
Blum,  82  Tex.  436. 

Virginia.  —  Gordon  v.  Cannon,  18  Gratt. 
(Va.)  387. 

In  South  Carolina  the  contrary  is  held. 
Trumbo  v.  Hamel,  29  S.  Car.  520;  Armstrong 
v.  Hurst,  39  S.  Car.  498. 

If  two  of  three  partners  convey  all  the  effects 
of  the  firm  and  their  individual  property,  and 
the  third  has  none,  they  may  require  a  release 
both  of  the  firm  and  all  the  members,  by  the 
creditors  who  accept  the  deed.  Gordon  v. 
Cannon,  18  Gratt.  (Va.)  387. 

Where  Several  Parties  Are  Ostensibly  Partners, 
but  are  not  actually  partners  inter  sese,  if  one 
of  such  partners  make  a  deed  of  trust  for  the 
benefit  of  creditors,  whereby  he  conveys  to  the 
trustees  all  his  property,  both  his  individual 
estates  and  partnership  effects,  although  the 
grantor  own  all  the  property  of  the  ostensible 
partnership,  still,  occupying  as  to  third  parties 
the  relation  of  partners,  the  deed,  to  be  opera- 
tive against  the  claims  of  third  parties,  must 
convey  the  individual  property  of  all  the 
ostensible  partners.  Maughlin  v.  Tyler,  47 
Md.  545. 

4.  Assignments  Reserving  Surplus — View  That 
They  Are  Valid — United  States.  —  Halsey  v. 
Fairbanks,  4  Mason  (U.  S.)  206;  Denny  v. 
Bennett,  128  U.  S.  489;  Cunningham  v.  Nor- 
ton, 125  U.  S.  77. 

Maine.  — Todd  v.  Bucknam,  n  Me.  41. 

Massachusetts.  —  Andrews  v.  Ludlow,  5  Pick. 
(Mass.)  28.  Compare,  however,  Ingraham  v. 
Geyer,  13  Mass.  146,  7  Am.  Dec.  132. 

Minnesota.  —  Matter  of  Mann,  32  Minn.  60 
And  see  Denny  v.  Bennett,  128  U.  S.  489 
(under  Minnesota  statute).  But  see  McCon- 
nell  v.  Rakness,  41  Minn.  3. 

Volume  XIV. 


General  Assignments 


AND  CONVEYANCES. 


for  the  Benefit  of  Creditors. 


renders  the  assignment  fraudulent,  on  the  ground  that  it  does  not  convey  all 
of  the  debtor's  property,  and  that  it  hinders  and  delays  dissenting  creditors.* 
They  also  hold  that  a  failure  to  make  any  provision  at  all  as  to  the  surplus 
has  the  same  effect,  as  the  surplus  in  such  case  reverts  by  implication  to  the 
assignor.*  And  they  hold  that  the  assignment  in  such  a  case  cannot  be  sus- 
tained by  showing  that  the  debts  preferred  will  exhaust  the  property  so  that 
there  will  be  no  surplus.3 

ee.  Time  Given  Creditors  for  Assenting.  —  An  assignment  exacting  releases  may 
require  creditors  to  assent  within  a  certain  time,  if  the  time  allowed  is  not 
unreasonably  short  or  unreasonably  long,  but  it  is  fraudulent  if  it  fails  to  give 
the  creditors  a  reasonable  time  within  which  to  ascertain  the  value  of  the  prop- 
erty assigned,  and  to  determine  whether  or  not  they  will  assent,4  or  if  it  post- 


New  Hampshire.  —  Haven  v.  Richardson,  5 
N.  H.  113. 

Pennsylvania.  —  Livingston  v.  Bell,  3  Watts 
(Pa.)  198;  Mechanics'  Bank  v.  Gorman,  8  W. 
&  S.  (Pa.)  304. 

Virginia.  —  Skipwith  v.  Cunningham,  8 
Leigh  (Va.)  271,  31  Am.  Dec.  642;  Gordon  v. 
Cannon,  18  Gratt.  (Va.)  387. 

But  in  Borden  v.  Sumner.  4  Pick.  (Mass.) 
265,  16  Am.  Dec.  338,  it  was  held  that  a  gen- 
eral assignment  providing  that  the  assignees 
should  with  the  proceeds  of  the  property 
assigned  pay  certain  creditors  in  full,  and 
apply  the  surplus  of  the  proceeds  to  the  pay- 
ment pro  rata  of  other  creditors  who  should 
within  a  certain  time  release  their  claims 
against  the  debtor,  was  invalid,  as  against  a 
dissenting  creditor,  so  far  as  respected  the  sur- 
plus not  wanted  to  satisfy  the  demands  of 
those  who  had  come  into  the  compact. 

1.  View  That  Such  Assignments  Are  Fraudulent 
—  England.  —  Spencer  v.  Slater,  4  Q.  B.  D.  13. 

United  States. — -The  Watchman,  Ware  (U. 
S.)  232;  In  re  Beadle,  5  Sawy.  (U.  S.)  351; 
Seale  v.  Vaiden,  10  Fed.  Rep.  831.  And  see 
Matter  of  Broome,  3  Ben.  (U.  S.)  488,  3  Nat. 
Bankr.  Reg.  444. 

Alabama.  —  Grimshaw  v.  Walker,  12  Ala. 
101;  West  v.  Snodgrass,  17  Ala.  549. 

Arkansas.  — ■  Collier  v.  Davis,  47  Ark.  367, 
58  Am.  Rep.  758,  overruling  on  this  point 
Clayton  v.  Johnson,  36  Ark.  406,  38  Am.  Rep. 
40,  and  Hempstead  v.  Johnston,  r8  Ark.  123, 
65  Am.  Dec.  458;  McReynolds  v.  Dedman,  47 
Ark.  347. 

Colorado.  —  Duggan  v.  Bliss,  4  Colo.  223,  34 
Am.  Rep.  80. 

Maryland.  —  Green  v.  Trieber,  3  Md.  11; 
Sangston  v.  Gaither,  3  Md.  40;  Malcolm  v. 
Hodges,  8  Md.  418;  Bridges  v.  Hindes,  r6  Md. 
101;  Whedbee  v.  Stewart,  40  Md.  414;  Farrow 
v.  Hayes,  51  Md.  498. 

Michigan. — See  Hubbard  v.  McNaughton, 
43  Mich.  225,  38  Am.  Rep.  176. 

New  York.  —  Strong  v.  Skinner,  4  Barb.  (N. 
Y.)  546.  And  see  Rathbun  v.  Platner,  18 
Barb.  (N.  Y.)  272. 

Pennsylvania.  —  Burd  v.  Smith,  4  Dall. 
(Pa.)  76. 

South  Carolina.  —  Jacot  v.  Corbett,  Cheves 
Eq.  (S.  Car.)  71;  Clafiin  v.  Iseman,  23  S.  Car. 
416. 

Tennessee.  —  Wilde    v.  Rawlings,    1  Head 
(Tenn.)  34. 

Texas.  —  See  Fechheimer  v.  Ball,  I  Tex. 
App.  Civ.  Cas.,  §  766;  Lawrence  v.  Norton,  15 
Fed.  Rep.  853,  22  Am.  L.  Reg.  N.  S.  258. 
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In  The  Watchman,  Ware  (U.  S.)  232,  the 
court,  in  declaring  that  an  assignment  so  con- 
ditioned was  void,  said:  "To  maintain  the 
validity  of  such  an  assignment,  we  must  main- 
tain the  proposition  that  a  debtor  may,  by  a 
conveyance  in  trust  for  creditors,  keep  from 
the  reach  of  a  dissenting  creditor  property  of 
an  indefinite  amount,  for  an  indefinite  period 
of  time,  under  a  reservation  in  his  own  favor. 
Nor  is  this  all:  the  creditor  is  not  permitted  to 
take  anything  under  the  assignment,  nor  the 
chance  of  anything,  unless,  for  the  considera- 
tion 01  this  possibility,  he  discharges  his  whole 
debt." 

Reservation  of  Surplus  After  Pro  Rata  Payment 
of  Non-assenting  Creditors  is  not  within  the  rule. 
An  assignment  providing  that  the  proceeds  of 
the  property  should  be  applied  primarily  to 
the  payment  of  such  creditors  as  would  accept 
their  pro  rata  share  in  full  discharge  of  their 
demands,  and  next  to  the  payment  of  all  cred- 
itors ratably,  the  surplus  after  this  to  be  re- 
turned to  the  assignors,  was  held  valid  in 
Trumbo  v.  Hamel,  29  S.  Car.  520.  And  see 
Brown  v.  Lyon,  17  Ala.  659. 

2.  Failure  to  Make  Provision  as  to  Surplus.  — 
Seale  v.  Vaiden,  10  Fed.  Rep.  831;  West  v. 
Snodgrass,  17  Ala.  549;  Collier  v.  Davis,  47 
Ark.  367,  58  Am.  Rep.  758,  (overruling  Clayton 
v.  Johnson,  36  Ark.  406,  38  Am.  Rep.  40); 
McReynolds  v.  Dedman,  47  Ark.  347;  Malcolm 
v.  Hodges,  8  Md.  418;  Whedbee  v.  Stewart, 
40  Md.  414;  Pierson  v.  Manning,  2  Mich. 
445- 

3.  That  There  Will  Be  No  Surplus  Is  Imma- 
terial.—  Rathbun  v.  Platner,  18  Barb.  (N.  Y.) 
272;  Clafiin  v.  Iseman,  23  S.  Car.  416.  But 
see  Nightingale  v.  Harris,  6  R.  1.  321;  Nos- 
trand  v.  Atwood,  19  Pick.  (Mass.)  281. 

4.  Requiring  Creditors  to  Assent  Within  a  Cer- 
tain Time — United  States.  —  Halsey  v.  Fair- 
banks, 4  Mason  (U.  S.)  206;  Pearpoint  v.  Gra- 
ham, 4  Wash.  (17.  S.)  232. 

Alabama.  —  Ashurst  v..  Martin,  9  Port.  (Ala.) 
566. 

Illinois.  —  Hardin  v.  Osborne,  60  111.  93. 
Indiana.  —  Hendersons.  Bliss,  8  Ind.  IOO. 
Maine.  —  Fox  v.  Adams,  5  Me.  245. 
Maryland. — Green  v.  Trieber,  3  Md.  II, 
Alississippi.  —  Mayer  v.  Shields,  59  Miss.  107. 
Pennsylvania.  —  Hennessy  v.  Western  Bank, 
6  W.  &  S.  (Pa.)  300,  40  Am.  Dec.  560. 

South  Carolina.  —  Atlantic  Phosphate  Co.  v. 
Law,  45  S.  Car.  606. 

Virginia.  —  Phippen  v.  Durham,  8  Gratt. 
(Va.)  457;  Gordon  v.  Cannon,  18  Gratt.  (Va.) 
387. 
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pones  the  time  for  assenting  beyond  a  reasonable  time.1  Some  time  must  be 
fixed.2 

ff.  Giving  Preferences.  —  The  fact  that  such  an  assignment  gives  preferences 
to  particular  creditors  does  not  invalidate  it.3 

gg.  Form  and  Terms  of  Release.  —  In  exacting  releases  in  making  an  assign- 
ment for  the  benefit  of  creditors,  the  creditor  may  prescribe  their  form  and 
terms.4 

9.  Acts  Before  and  After  Assignment  —  a.  In  GENERAL.  —  To  bring  an 
assignment  for  the  benefit  of  creditors  within  the  statutes  against  fraudulent 
conveyances,  as  being  made  with  intent  to  hinder,  delay,  or  defraud  creditors, 
the  intent  must  be  to  hinder,  delay,  or  defraud  creditors  by  making  the  assign- 
ment, and  not  by  some  entirely  independent  act.5  In  the  absence,  therefore, 
of  express  statutory  provision,  an  assignment  cannot  be  rendered  fraudulent 
and  void,  as  a  matter  of  law,  by  independent  fraudulent  acts  of  the  debtor 
before,  about  the  time  of,  or  after  its  execution.6    But  such  acts  may  be 


West  Virginia.  —  Clarke  v.  Figgins,  27  W. 
Va.  663. 

When  an  assignment  requires  a  release,  it 
should  give  to  the  creditors  all  the  information 
in  the  power  of  the  debtor,  as  to  the  nature 
and  value  of  the  property  conveyed,  and  the 
amount  of  the  debts  intended  to  be  provided 
for,  and  time  to  obtain  information  not  given 
in  the  deed,  and  to  determine  whether  they 
will  accept  or  reject  the  offer  made  to  them. 
Gordon  v.  Cannon,  18  Gratt.  (Va.)  388. 

1.  Unreasonable  Postponement.  —  Rurd  v. 
Smith,  4  Dall.  (Pa.)  76.  And  see  Fox  v. 
Adams,  5  Me.  24.5. 

See,  as  to  extension  of  time.  National  Union 
Bank  v.  Copeland,  141  Mass.  257.  See  the 
title  Assignments  for  the  Benefit  of  Cred- 
itors, vol.  3,  p.  87. 

2.  Failure  to  Fix  Any  Time.  —  Bickham  v. 
Lake,  51  Fed.  Rep.  892;  Collier  v.  Davis,  47 
Ark.  367,  58  Am.  Rep.  758;  Henderson  v. 
Bliss,  8  Ind.  100;  Mayer  v.  Shields,  59  Miss. 
107 ;  Pearpoint  v.  Graham,  4  Wash.  (U.  S.)  232. 

Further  as  to  the  Assent  of  Creditors  and  the 
Presumption  as  to  their  assent,  see  supra,  this 
section,  Right  to  Make  Assignments  —  Knowledge 
and  Consent  of  Creditors. 

3.  Preferring  Creditors  —  Alabama.  —  Rankin 
v.  Lodor,  21  Ala.  380. 

Maryland.  —  Miennel  v.  Murdock,  13  Md. 
164;  Coakley  v.  Weil,  47  Md.  277. 

South  Carolina. — Vaughan  v.  Evans,  1  Hill 
Eq.  (S.  Car.)  414. 

Virginia.  —  Skipwith  v.  Cunningham,  8 
Leigh  (Va.)  271,  3T  Am.  Dec.  642;  Gordon  v. 
Cannon,  18  Gratt.  (Va.)  387. 

4.  Form  and  Terms  of  Release.  —  Canal  Bank 
v.  Cox,  6  Me.  395;  Bavne  v.  Wylie,  10  Watts 
(Pa.)  309.  As  was  said  in  the  case  last  cited: 
"  The  creditor  is  a  purchaser  of  his  prefer- 
ence, and  must  take  it  on  the  debtor's  terms." 

5.  Fraud  Must  Be  in  Making  the  Assignment. 
—  Adler  v.  Ecker,  2  Fed.  Rep.  126,  I  McCrary 
(U.  S.)  256;  Peters  v.  Bain,  133  U.  S.  670; 
Mathews  v.  Poultney,  33  Barb.  (N.  Y.)  127; 
Wilson  v.  Berg,  88  Pa.  St.  167;  and  other  cases 
cited  in  the  notes  following. 

6.  Acts  Before,  About  Time  of,  or  After  Assign- 
ment—  United  States.  —  Olney  v.  Tanner,  10 
Fed.  Rep.  101;  In  re  Walker,  18  Nat.  Bankr. 
Reg.  56,  29  Fed.  Cas.  No.  17,063;  Adler  v. 
Ecker,  2  Fed.  Rep.  126,  1  McCrary  (U.  S.)  256; 


Peters  v.  Bain,  133  U.  S.  670;  Estes  v.  Gunter, 
122  U.  S.  450. 
Alabama.  —  Governor  v.  Campbell,  17  Ala. 

566. 

Arkansas.  —  Hempstead  v.  Johnston,  18  Ark. 
123,  65  Am.  Dec.  458;  Cornish  v.  Dews,  18 
Ark.  172. 

Iowa.  —  Petrikin  v.  Davis,  1  Morr.  (Iowa)  296; 
Meeker  v.  Sanders,  6  Iowa  61;  Savery  v. 
Spaulding,  8  Iowa  239,  74  Am.  Dec.  300; 
Wooster  v.  Stanfield,  11  Iowa  12S. 

Maine.  —  Pike  v.  Bacon,  21  Me.  280,  38  Am. 
Dec.  259. 

Massachusetts.  —  Shattuck  v.  Freeman,  I 
Met.  (Mass.)  10. 

Michigan.  —  Baldwin  v.  Buckland,  11  Mich. 

389. 

Missouri.  —  Gates  v.  Labeaume,  19  Mo.  17. 
New  York.  —  Hotop  v.  Durant,  (C.  PI.  Spec. 
T.)  6  Abb.  Pr.  (N.  Y.)  371,  note;  Nicholson  v.  i 
Leavitt,  4  Sandf.  (N.  Y.)  252,  reversed  on  an- 
other point  in  6  N.  Y.  510,  57  Am.  Dec.  499; 
Browning  y.  Hart,  6  Barb.  (N.  Y.)  91;  Wilson 
v.  Forsyth,  2_j  Barb.  (N.  Y.)  107;  Cox  v.  Platt, 
32  Barb.  (N*.  Y.)i26;  Mathews  v.  Poultney,  33 
Barb.  (N.  Y.)  127;  Cuyler  v.  McCartney,  40 
N.  Y.  221;  Livermore  v.  Northrup,  44  N.  Y. 
107;  Shultz  v.  Hoagland,  85  N.  Y.  464. 

Ohio.  —  Hoffman  v.  Mackall,  5  Ohio  St.  13S. 
64  Am.  Dec.  637. 

Pennsylvania.  —  Wilson  z>.  Berg,  88  Pa.  St. 
167;  Klapp  v.  Shirk,  13  Pa.  St.  589;  Beck  v. 
Parker,  65  Pa.  St.  262,  3  Am.  Rep.  625. 

Texas.  —  Green  v.  Banks.  24  Tex.  508; 
Eicks  v.  Copeland,  53  Tex.  581,  37  Am.  Rep. 
760. 

Thus  an  assignment  by  the  members  of  a 
private  banking  fiim  for  the  benefit  of  their 
creditors,  conveying  all  of  their  property,  is 
not  rendered  invalid  by  their  fraudulent  con- 
duct as  directors  of  a  national  bank,  or  by 
frauds  upon  their  own  depositors  previous  to 
the  assignment.    Peters  v.  Bain,  133  U.  S.  670. 

Subsequent  Confession  of  Judgment.  —  Where 
failing  debtors  assigned  all  their  property  to  j 
trustees,  preferring  one  of  them  over  their  other 
creditors,  and  subsequently  confessed  to  the 
latter  a  judgment  for  their  debt  to  him,  on 
which  an  execution  was  returned,  a  creditor's 
bill  filed,  and  a  receiver  appointed;  it  was 
held  that  these  proceedings,  though  strange 
and  useless,  were  not  evidence  of  any  fraud  in 
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taken  into  consideration  as  evidence  of  the  intent  with  which  the  assignment 
itself  was  made,  and  may  sometimes  justify  an  inference  of  fraud  in  making 
the  assignment.1 

Proposal  of  Composition.  —  That  an  assignment  was  made  merely  for  the  pur- 
pose of  coercing  a  settlement  with  creditors  is  not  shown  by  the  mere  fact 
that  after  it  was  executed  and  delivered,  the  assignor,  at  the  suggestion  of 
some  of  the  creditors,  proposed  a  composition  with  creditors.* 

Withdrawal  or  Conveyance  of  Property.  —  Unless  otherwise 
provided  by  statute,  an  assignment  is  not  invalidated,  as  a  matter  of  law,  by 
reason  of  any  withdrawal  or  conveyance  of  property,  or  by  reason  of  any 
fraudulent  preference,  prior  to  the  execution  of  the  assignment.3  But  such 
withdrawal,  conveyance,  or  preference  is  a  badge  of  fraud,  and  with  other  cir- 
cumstances may  be  sufficient  to  justify  the  conclusion,  as  a  matter  of  fact, 
that  the  assignment  was  made  with  intent  to  defraud  creditors,  in  which  case  it 
is  void.4 

c.  Concealment,  Withholding,  or  Removal  of  Property.  —  Where 
an  assignment  in  terms  conveys  all  of  the  debtor's  property,  his  concealment, 
withholding,  or  removal  of  a  part  of  his  assets  is  evidence  tending  to  show 


the  previous  assignment.  Nicholson  v.  Leav- 
itt,  4  Sandf.  (N.  Y.)  252,  reversed  on  another 
point  in  6  N.  Y.  510,  57  Am.  Dec.  499. 

1.  Previous  or  Subsequent  Acts  May  Be  Evidence 
of  Fraudulent  Intent. —  Adler  v.  Ecker,  2  Fed. 
Rep.  126,  1  McCrary  (U.  S.)  256;  Smith  v. 
Leavitts,  10  Ala.  92;  Shultz  v.  Hoagland,  85 
N.  Y.  464;  Wilson  v.  Ferguson,  (Supm.  Ct. 
Spec.  T.)  10  How.  Pr.  (N.  Y.)  175. 

Setting  Up  of  Preferred  Claim  by  Assignee.  — 
Where  it  appeared  that  the  assignee,  a  short 
time  before  the  assignment,  as  an  inducement 
for  a  third  person  to  lend  the  assignor  money, 
stated  that  the  latter  was  perfectly  good,  and 
not  owing  much,  it  was  held  that  the  setting 
up  by  him  of  a  large  preferred  claim  under 
the  assignment,  as  having  been  owing  to  him 
before  such  statements  were  made,  was  strong 
evidence  of  fraud  in  the  assignment.  Angell 
v.  Rosenbury,  12  Mich.  241. 

2.  Proposal  of  Composition  with  Creditors.  — 
Van  Bergen  v.  Lehmaier,  72  Hun  (N.  Y.)  304. 

3.  Withdrawal  or  Conveyance  of  Assets  Prior  to 
Assignment  —  United  States.  —  Estes  v.  Gunter, 
122  U.  S.  450. 

Arkansas.  —  Worthen  v.  Griffith,  59  Ark.  562, 
43  Am.  St.  Rep.  50. 

District  of  Columbia.  —  Danzig  v.  Saks,  20  D. 
C.  177. 

Iowa.  —  Loomis  v.  Stewart,  75  Iowa  387. 
Kentucky.  — Vernon  v.  Morton,  8  Dana  (Ky.) 
248. 

New  York.  —  Livermore  v.  Northrup,  44  N. 
Y.  107;  Loeschigk  v.  Baldwin,  1  Robt.  (N.  Y.) 
377.  38  N.  Y.  326;  Fay  v.  Grant,  53  Hun  (N. 
YO44,  126  N.  Y.  624;  Goodrich  v.  Clute,  50 
Hun  (N.  Y.)  605,  3  N.  Y.  Supp.  102,  117  N.  Y. 
633;  Nordlinger  v.  Anderson,  53  Hun  (N.  Y.) 
630,  5  N.  Y.  Supp.  609,  123  N.  Y.  544;  London 
v,  Martin,  79  Hun  (N.  Y.)  229,  149  N.  Y.  586; 
Hyman  v.  Kapp,  53  Hun  (N.  Y.)  629,  6  N.  Y. 
Supp.  31,  125  N.  Y.  700;  Eyre  v.  Beebe, 
(Supm.  Ct.  Spec.  T.)  28  How.  Pr.  (N.  Y.)  333. 
Contra,  Schwab  v.  Kaughran,  (Supm.  Ct.  Spec. 
T.)  17  N.  Y.  Supp.  926;  Constable  v.  Harden- 
bergh,  (Supm.  Ct.  Spec.  T.)  14  Misc.  (N.  Y.) 
159. 

Pennsylvania.  —  Wilson  v.  Berg,  88  Pa.  St. 
167,  where  it  was  held  that  if  the  conveyed  or 


concealed  property  can  be  recovered  by  the 
assignee  it  should  be  for  the  benefit  of  credit- 
ors; if  he  cannot  recover  it,  then  any  creditor 
may  pursue  it  as  if  the  general  assignment 
had  not  been  made. 

A  Sale  upon  Credit  of  Part  of  Their  Property,  by 
an  Insolvent  Firm,  is  a  circumstance  which  may 
be  considered  upon  the  question  of  fraudulent 
intent,  but  does  not  establish  it.  Roberts  v. 
Shepard.  2  Daly  (N.  Y.)  no.  Compare  the 
cases  referred  to  in  the  note  following. 

Auction  Sales  of  his  goods  by  a  debtor  before 
executing  an  assignment  do  not  show  fraud, 
so  as  to  invalidate  the  assignment,  where  it 
appears  that  the  proceeds  of  such  sales  were 
all  accounted  for.  Hyman  v.  Kapp,  53  Hun 
(N.  Y.)  629,  6  N.  Y.  Supp.  31,  125  N.  Y.  700. 

Sales  of  Goods  at  Reduced  Prices  by  the 
assignor  tvhile  the  assignment  was  being  pre- 
pared, and  without  the  knowledge  of  the 
assignee  or  of  creditors,  does  not  avoid  the 
assignment.    Truss  v.  Davidson,  go  Ala.  359. 

A  Partnership  Assignment  is  not  void  as  a 
matter  of  law  because  the  partners  drew  out 
money  for  their  individual  uses  just  before  its 
execution.  Danzig  v.  Saks,  20  D.  C.  177; 
Vieior  v.  Nichols,  (Supm.  Ct.  Gen.  T.)  13  N. 
Y.  St.  Rep.  461;  Birdsall,  etc.,  Mfg.  Co.  v. 
Schwartz,  3  N.  Y.  A  pp.  Div.  298.  Compare 
Wilcox  v.  Payne,  (Supm.  Ct.  Spec.  T.)  22  Abb. 
N.  Cas.  (N.  Y.)  307,  55  Hun  (N.  Y.)  607,  8  N. 
Y.  Supp.  407. 

Assignment  by  Corporation. —  In  an  Arkansas 
case,  where  a  few  days  before  an  assignment 
by  an  insolvent  corporation  one  of  the  direct- 
ors withdrew  $700  in  cash  from  its  assets,  and 
appropriated  the  same  to  his  own  use,  but  the 
assignment  did  not  in  any  way  pr'omote  or 
cover  up  his  act,  it  was  held  that  the  assign- 
ment was  not  invalid.  Worthen  v.  Griffith,  591 
Ark.  562,  43  Am.  St.  Rep.  50. 

4.  A  Badge  of  Fraud.  —  Solinsky  v.  Lincoln 
Sav.  Bank,  85  Tenn.  3C8;  Litchfield  v.  Peltor.. 
6  Barb.  (N.  Y.)  187;  Chambers  v.  Smith,  60 
Hun  (N.  Y.)  248;  Wilcox  v.  Payne,  (Supm.  Ct. 
Spec.  T.)  22  Abb.  N.  Cas.  (N.  Y.)  307,  55  Hun 
(N.  Y.)  607,  8  N.  Y.  Supp.  407;  Smith  v.  Clar- 
endon, 53  Hun  (N.  Y.)  636,  6  N.  Y.  Supp.  809; 
Passavant  v.  Cantor,  62  Hun  (N.  Y.)  623,  17 
451  Volume  XIV. 


General  Assignments 


FRA  UDULENT  SALES       for  the  Benefit  of  Creditors. 


fraud  in  making  the  assignment,  and  may  be  sufficient  to  authorize  a  finding 
of  fraud.1  In  some  of  the  cases  the  court  seems  to  have  held  such  acts  con- 
clusive evidence  of  fraud  so  as  to  render  the  assignment  void  as  a  matter  of 
law;  2  but  by  the  weight  of  authority  this  is  not  the  law.  A  general  assign- 
ment of  all  the  debtor's  property  is  not  invalidated,  as  a  matter  of  law,  by  the 
fact  that  the  debtor  afterwards  fraudulently  conceals,  withholds,  or  removes 
some  of  the  property,  and  fails  to  turn  it  over  to  the  assignee.3 

d.  Continuance  of  Business  by  Assignor.  —  Continuance  of  his  busi- 
ness by  the  assignor  after  the  assignment,  there  being  no  provision  therefor  in 
the  assignment,  does  not  render  the  assignment  fraudulent  and  void  as  a 
matter  of  law,  and  without  regard  to  the  intent  in  executing  the  same.4  But 
such  conduct  is  strong  evidence  of  fraud,  and  may,  unless  explained,  justify 
the  inference  that  the  assignment  was  made  with  intent  to  hinder,  delay,  and 
defraud  creditors.5 


N.Y.  Supp.  37.  See  also  Farrington  v.  Sexton, 
43  Mich.  454;  Cook  v.  Smith,  3  Sandf  Ch.  (N. 
Y.)  333;  Mills  v.  Carnly,  1  Bosw.  (N.  Y.)  159. 

Gift  to  Wife  of  Assignor.  —  Where  an  assignor, 
immediately  before  executing  a  general  assign- 
ment purporting  to  con  vey  all  his  unexempt 
property,  gave  a  sum  of  money  to  his  wife,  the 
assignment  was  set  aside.  Chambers  v.  Smith, 
60  Hun  (N.  Y.)  248.  And  see  White  v.  Benja- 
min, (N.  Y.  Super.  Ct.  Eq.  T.)  3  Misc.  (N.  Y.) 
490,  8  Misc.  (N.  Y.)  684,  150  N.  Y.  258;  Pas- 
savant  v.  Cantor,  62  Hun  (N.  Y.)  623,  17  N.  Y. 
Supp.  37. 

Partnership  Assignments  have  been  held  fraud- 
ulent as  against  partnership  creditors  because 
of  prior  payments  or  conveyances  of  partner- 
ship assets  to  individual  creditors.  Schwab  v. 
Kaughran,  (Supm.  Ct.  Spec.  T.)  17  N.  Y. 
Supp.  926;  Friedburgher  v.  Jaberg,  (Supm. 
Ct.  Spec.  T.)  20  Abb.  N.  Cas.  (N.  Y.)  279. 
But  see  Goodrich  v.  Clute,  50  Hun  (N.  Y.)  605, 
3  N.  Y.  Supp.  102,  117  N.  Y.  633. 

1.  Concealment,  Removal,  or  Withholding  of 
Property  After  Assignment  —  Evidence  of  Fraud 
in  Assignment — United  States.  —  Gilkerson  v. 
Hamilton,  r  Am.  L.  Mag.  35,  10  Fed.  Cas.  No. 
5,424a;  Fuller  v.  Ives,  6  McLean  (U.  S.)  478, 
9  Fed.  Cas.  No.  5,150;  Adler  v.  Ecker,  2  Fed. 
Rep.  126. 

Arkansas. —  Probst  v.  Welden,  46  Ark.  405; 
Penzel  Grocer  Co.  v.  Williams,  53  Ark.  81; 
Clark  Shoe  Co.  v.  Edwards,  57  Ark.  331. 

Colorado.  — See  Campbell  v.  Colorado  Coal, 
etc.,  Co.,  (Colo.  1S85)  7  Pac.  Rep.  291. 

Iowa.  —  Moss  v.  Humphrey,  4  Greene  (Iowa) 
443;  Rubble  v.  McDonald,  18  Iowa  493. 

Kentucky.  —  Kleine  v.  Nie,  88  Ky.  542,  n 
Ky.  L.  Rep.  5S3;  Lehmer  v.  Herr,  I  Duv. 
(Ky.)  360. 

Michigan. — Smith  v.  Mitchell,  12  Mich. 
180;  Farrington  v.  Sexton,  43  Mich.  454. 

Minnesota.  —  Guerin  v.  Hunt,  6  Minn.  375, 
S  Minn.  477;  Blackman  v.  Wheaton,  13  Minn. 

326. 

Mississippi.  —  Marks  v.  Bradley,  69  Miss.  I; 
Montgomery  v.  Goodbar,  69  Miss.  3^3. 

New  York.  —  Waverly  Nat.  Bank  v.  Halsey, 
57  Barb.  (N.  Y.)  249;  Smith  v.  Clarendon,  53 
Hun  (N.  Y.)636,6  N.  Y.  Supp.  809;  Passavant 
v.  Cantor,  62  Hun  (Nr.  Y.)  623,  17  N.  Y.  Supp. 
37;  Coursey  -'.  Morton,  132  N.  Y.  556;  Con- 
stable v.  Hardenbergh,  4  N.  Y.  App.  Div.  14",; 
White  v.  Benjamin,  (N.  Y.  Super.  Ct.  Eq.  T.) 
3  Misc.  (N.  Y.)  490,  8  Misc.  (N.  Y.)  684,  150  N. 

V.  258. 
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West  Virginia.  —  Clarke  v.  Figgins,  27  W. 
Va.  663. 

2.  See  Fuller  v.  Ives,  6  McLean  (U.  S.)  478, 
g  Fed.  Cas.  No.  5,150;  Gilkerson  v.  Hamilton, 
1  Am.  L.  Mag.  35,  10  Fed.  Cas.  No.  5,4240; 
Moss  v.  Humphrey,  4  Greene  (Iowa)  443. 

3.  Assignment  Not  Void  as  a  Matter  of  Law  — 
Alabama.  —  Truss  v.  Davidson,  90  Ala.  359. 

Arkansas.  —  Worthen  v.  Griffith,  59  Ark. 
562,  43  Am.  St.  Rep.  50.  And  see  Lowenstein 
v.  Finney,  54  Ark.  124;  Clark  Shoe  Co.  v. 
Edwards,  57  Ark.  331. 

District  of  Columbia.  —  Danzig  v.  Saks,  20 
D.  C.  177. 

Iowa.  —  Loomis  v.  Stewart,  75  Iowa  387. 
Maine.  —  Pike  v.  Bacon,  21  Me.  280,  38  Am. 
Dec.  259. 

Michigan.  — -  Parsell  v.  Patterson,  47  Mich. 
505. 

Minnesota.  —  Blackman  v.  Wheaton,  13 
Minn.  326. 

Mississippi. — Craft  v.  Bloom,  59  Miss.  69, 
42  Am.  Rep.  351. 

Missouri. — Gates  v.  Labeaume,  19  Mo.  17. 

New  York.  —  Wilson  v.  Forsyth,  24  Barb. 
(N.  Y.)  105;  Acker  v.  Leland,  109  N.  Y.  5;  Fay 
v.  Grant,  53  Hun  (N.  Y.)  44,  126  N.  Y.  624; 
Birdsall,  etc.,  Mfg.  Co.  v.  Schwarz,  3  N.  Y. 
App.  Div.  298;  Vietor  v.  Nichols,  (Supm.  Ct. 
Gen.  T.)  13  N.  Y.  St.  Rep.  461;  Miller  v.  Hal- 
sey, (Supm.  Ct.  Spec.  T.)  4  Abb.  Pr.  N.  S.  (N. 
Y.)  2S. 

Ohio.  —  Thomas  v.  Talmadge,  16  Ohio  St. 

434- 

Pennsylvania.  —  Wilson  v.  Berg,  88  Pa.  St. 
167. 

Rhode  Island. — Spencer  v.  Jackson,  2  R.  I. 

35- 

South  Carolina.  —  Verner  v.  Davis,  26  S. 
Car.  609. 

Virginia.  —  Williams  v.  Lord,  75  Va.  390. 

4.  Continuance  of  Business  by  Assignor  After 
Assignment.  —  See  supra,  this  section,  Reserva- 
tions for  the  Benefit  of  the  Assignor. 

5.  In  Wright  v.  Linn,  16  Tex.  34,  where  a 
merchant  in  failing  circumstances  made  an 
assignment  of  his  stock,  book  accounts,  etc., 
for  the  benefit  of  his  creditors,  with  prefer- 
ences, and  afterwards  continued  to  manage 
and  control  the  business,  the  agreement  on 
which  he  did  so  not  appearing,  and  there  being 
no  provision  therefor  in  the  assignment,  it  was 
held  that  the  trustee  was,  prima  facie  at  least, 
responsible  for  the  acts  of  the  debtor;  and 
that  both  parties  must  be  deemed  to  have  con- 
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e.  Withholding  Assignment  from  Record.  —  An  assignment  is  not 
rendered  fraudulent  and  void  by  the  mere  fact  that  it  is  withheld  from  record 
for  some  days,  nor  even  by  an  agreement  to  this  effect  after  its  execution,1 
unless  it  is  expressly  so  provided  by  statute.3  But  an  agreement  between  the 
assignor  and  assignee  to  withhold  it  from  record,  made  before  its  execution, 
is  evidence  of  a  fraudulent  intent.3 

/.  Violation  of  Trust  by  Assignee.  —  An  assignment  is  not  rendered 
invalid  by  fraudulent  conduct  or  other  violation  of  the  trust  by  the  assignee, 
unless  it  is  shown  that  such  violation  or  fraud  was  contemplated  by  the 
assignor  when  he  made  the  assignment.*  That  he  did  contemplate  it  will 
not  be  inferred.5 

10.  Cure  of  Fraud  by  Subsequent  Events.  —  It  has  been  said  broadly  that 
when  an  assignment  for  the  benefit  of  creditors  contains  a  provision  that  ren- 
ders it  fraudulent  upon  its  face,  as  a  reservation  of  the  power  subsequently  to 
declare  preferences,  or  if  it  was  made  with  a  fraudulent  intent,  no  future 
event  can  render  it  valid,6  and  there  are  a  number'of  decisions  in  which  this 
rule  has  been  applied.7  There  are  some  cases,  however,  which  show  that 
future  events  may  cure  fraud  in  an  assignment  which  but  for  such  events 
would  be  held  invalid.9 

11.  Alteration  and  Substitution  of  New  Assignment.  —  If  an  assignment  is 
absolutely  void,  and  not  merely  voidable  at  the  option  of  creditors,  as  is  the 
case  under  some  statutes,  it  can  have  no  effect  whatever,  and  it  must  follow 
that  the  debtor  is  not  precluded  thereb}'  from  making  a  new  assignment, 
which,  in  the  absence  of  fraud,  will  be  valid,  irrespective  of  the  previous 
instrument.    But  if  an  assignment  is  merely  voidable  for  fraud  at  the  option 


templated  and  intended,  ac  the  time  of  making 
the  assignment,  the  course  of  conduct,  in  their 
transactions  and  dealings  with  the  property 
conveyed,  or  pretended  to  be  conveyed,  which 
they  afterwards  adopted,  and  the  assignment 
was  held  fraudulent.  See  supra,  this  section. 
Reservations  for  the  Benefit  of  the  Assignor. 

1.  Failure  to  Eecord  Deed.  —  In  re  Walker,  18 
Nat.  Bankr.  Reg.  56;  U.  S.  Bank  v.  Huth,  4 
B.  Mon.  (Ky.)  443;  Hoopes  v.  Knell,  31  Md. 
550;  Hafner  v.  Irwin,  1  Ired.  L.  (23  N.  Car.) 
490;  McKinney  v.  Rhoads,  5  Watts  (Pa.)  343. 
And  see  Strong  v.  Carrier,  17  Conn.  319. 

2.  As  to  statutory  provisions  with  respect  to 
recording,  see  the  title  Assignments  for  the 
Benefit  of  Creditors,  vol.  3,  p.  1. 

3.  Hafner  v.  Irwin,  1  Ired.  L.  (23  N.  Car.) 
490. 

4.  Fraud  and  Violation  of  Trust  by  the  Assignee 

—  United  States.  —  Olney  v.  Tanner,  10  Fed. 
Rep.  101. 

Arkansas.  —  Exp.  Conway,  4  Ark,  302. 

Iowa.  —  Meeker  v.  Sanders,  6  Iowa  60;  Berry 
v.  Hayden.  7  Iowa  469;  Savery  v.  Spaulding, 
8  Iowa  239,  74  Am.  Dec.  300. 

Kentucky.  —  U.S.  Bank  v.  Huth,  4  B.  Mon. 
(Ky.)44i. 

Michigan. — Watkins  v.  Wallace,  19  Mich.  57. 

New  York.  —  Ward  v.  Tingley,  4  Sandf. 
Ch.  (N.  Y.)  476;  Cox  v.  Piatt,  32  Barb.  (N.  Y.) 
126;  Kellogg  v.  Slauson,  11  N.  Y.  302; 
Brigham  v.  Tillinghast,  13  N.  Y.  215. 

Ohio.  —  Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637. 

Pennsylvania.  —  Klapp  v.  Shirk,  13  Pa.  St. 
589. 

Wisconsin.  —  Norton  v.  Kearney,  10  Wis. 
443- 

5.  Kellogg  v.  Slauson,  11  N.  Y.  302;  Wat- 


kins  v.  Wallace,  19  Mich.  57;  and  other  cases 
cited  in  the  note  preceding. 

6.  Fraud  in  Assignment  Not  Cured  by  Future 
Events.  —  Sheldon  v.  Dodge,  4  Den.  (N.  Y.) 
223.  And  see  Boardman  v.  Halliday,  10  Paige 
(N.  Y.)  223;  Bridges  v.  Hindes,  16  Md.  101. 

7.  Reservation  of  Surplus.  —  Thus  it  is  held 
that  an  assignment  which  is  fraudulent  be- 
cause of  a  reservation  of  the  surplus  by  the 
assignor  is  not  rendered  valid  because  it  turns 
out  that  there  is  no  surplus.  See  supra,  this 
section,  Reservations  for  the  Benefit  of  the 
Assignor ;  Imposing  Conditions  and  Coercion  of 
Creditors. 

Conferring  Unauthorized  Powers  on  Assignee.  — 

If  the  authority  or  power  conferred  upon  the 
assignee  is  such  as  to  render  the  assignment 
fraudulent,  the  fact  that  the  authority  or 
power  may  not  be  exercised  is  no  ground  for 
upholding  the  assignment.  See  supra,  this 
section,  Particular  Provisions  Rendering 
Assignment  Fraudulent. 

Restoring  Property  Withheld.  —  In  New  York 
it  has  been  held  that  a  partnership  assignment 
which  is  shown  to  be  fraudulent  because  of  a 
transfer  of  property  to  an  individual  creditor 
of  one  of  the  partners  cannot  be  rendered  valid 
by  the  subsequent  restoringjor  attempting  to  re- 
store the  property  or  its  proceeds.  Schwab  v. 
Kaughran,  (Supm.  Ct.  Spec.  T.)  17  N.  Y.  Supp. 
g26;  Friedburgher  v.  Jaberg,  (Supm.  Ct.  Spec. 
T.)  20  Abb.  N.  Cas.  (N.  Y.)  279.  Compare  Fay 
v.  Grant,  53  Hun  (N.  Y.)  44,  126  N.  Y.  624. 

8.  Infancy  of  Partner  —  Ratification.  —  In 
Yates  v.  Lyon,  61  N.  Y.  344,  reversing  61  Barb. 
(N.  Y.)  205,  an  assignment  by  a  firm,  one  mem- 
ber of  which  was  an  infant,  was  sustained, 
where  he  had  ratified  the  same  after  coming 
of  age. 
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of  creditors,  and  not  absolutely  void,  as  is  the  case  under  most  of  the  stat- 
utes,1 it  is  binding  on  the  assignor,  and  it  cannot  be  revoked  or  altered  after 
creditors  have  assented  to  it,  unless  they  consent  to  the  revocation  or  altera. 
tion.2 

If  the  Assignee  and  the  Creditors  Who  Have  Actually  Assented  Consent,  an  assignment 
that  was  made  with  an  actual  fraudulent  intent,  or  one  that  is  fraudulent  on 
its  face  because  of  particular  provisions,  may  be  withdrawn,  or  a  reconveyance 
may  be  made,  and  a  new  and  valid  assignment  may  be  substituted,  or,  what 
amounts  to  the  same  thing,  the  assignment  may  be  altered  or  amended  so  as 
to  obviate  objections.3 

Assent  of  Creditors  to  Fraudulent  Assignment  Not  Presumed.  —  As  was  elsewhere 
shown,  where  an  assignment  is  made  with  actual  fraudulent  intent,  or  where 
it  is  fraudulent  on  its  face  because  of  provisions  to  the  detriment  of  creditors, 
there  is  no  presumption  of  assent  on  the  part  of  the  creditors  provided  for,4 
and  it  may  be  altered  or  a  new  assignment  may  be  substituted  with  the  con- 
sent of  those  creditors  w"ho  have  actually  assented  to  it,  or  without  the 
knowledge  or  consent  of  any  if  none  have  assented  to  it.5 


1.  Alteration  of  Assignment  and  Substitution  of 
New  Assignment.  —  See  infra,  this  section,  Who 

May  Avoid  Assignment. 

2.  California.  —  Forbes  v.  Scannell,  13  Cal. 
242. 

Illinois.  —  Ramsdell  v.  Sigerson,  7  111.  78; 
Union  Nat.  Bank  v.  Bank  of  Commerce,  94 

nr.  271 

Iowa.  —  Petrikin  v.  Davis,  1  Morr.  (Iowa) 

29c. 

Kentucky.  —  Miles  v.  Bacon,  4  J.  J.  Marsh. 
(Ky.)  457- 

New  York.  —  Porter  v.  Williams,  g  N.  Y. 
142,  59  Am.  Dec.  5IQ,  affirming  12  How.  Pr. 
N.  Y.)  107;  Sheldon  v.  Smith,  28  Barb.  (N.  Y.) 
593;  Metcalf  v.  Van  Brunt,  37  Barb.  (N.  Y.) 
621;  Averitl  v.  Loucks,  6  Barb.  (N.  Y.)  470. 
See  Sutherland  v.  Bradner,  39  Hun  (N.  Y.) 
134,  116  N.  Y.  410. 

Tennessee.  —  Gait  v.  Dibrell,  10  Yerg. 
(Tenn.)  146. 

Wisconsin.  —  Auley  v.  Osterman,  65  Wis.  118. 

And  see  the  title  Assignments  for  the 
Benefit  of  Creditors,  vol.  3,  pp.  103,  104. 

Annexing  Schedule  of  Debts  After  Execution  of 
Assignment.  —  If  an  assignment  reserves  to  the 
assignor  or  to  the  assignee  the  right  to  subse- 
quently annex  a  schedule  of  the  debts,  show- 
ing the  order  in  which  they  are  to  be  paid  (see 
supra,  this  section,  Reservations  for  Benefit  of 
the  Assignor  —  Reservation  of  Power  to  Declare 
Uses)  and  a  schedule  is  subsequently  annexed, 
the  assignment  is  not  thereby  rendered  valid 
from  the  time  of  such  annexation.  Averill  v. 
Loucks,  6  Barb.  (N.  Y.)  470. 

3.  Consent  of  Creditors  and  Assignee  —  United 
States.  —  Sumner  v.  Hicks,  2  Black  (U.  S.) 
532. 

Connecticut.  —  Ingraham  v.  Wheeler,  6  Conn. 

277. 

Georgia. — Jones  v.  Dougherty,  10  Ga.  273; 
Cohen  v.  Summers,  54  Ga.  501. 

Illinois.  —  Conkling  v.  Carson,  n  111.  503; 
Pierce  v.  Brewster,  32  111.  268. 

Maine.  —  Howe  v.  Newbegin,  34  Me.  15. 

Maryland. — Citizens'  F.,  etc.,  Ins.  Co.  v. 
Wallis,  23  Md.  173.  Compare  Gable  v.  Wil- 
liams, 59  Md.  46. 

Missouri. — Aitleboro  First  Nat.  Bank  v. 
Hughes,  10  Mo.  App.  7. 


New  York.  —  Hone  v.  Woolsey,  2  Edw.  (N. 
Y.)  289;  Mills  v.  Argall,  6  Paige  (N.  Y.)  577; 
Murray  v.  Riggs,  15  Johns.  (N.  Y.)  571,  revers 
ing  on  another  point  2  Johns.  Ch.  (N.  Y.)  565; 
Gates  v.  Andrews,  37  N.  Y.  657,  97  Am.  Dec. 
764.  And  see  Porter  v.  Clark,  (Ct.  App.)  12 
How.  Pr.  (N.  Y.)  107,  9  N.  Y.  142,  59  Am.  Dec. 
519. 

South  Carolina.  —  Brooks  v.  Brooks,  12  S. 
Car.  422. 

Tennessee. — Overton  v.  Holinshade,  5 
Heisk.  (Tenn.)  683. 

Vermont.  —  Merrill  v.  Englesby,  28  Vt.  150 
Wisconsin.  —  Brahe  v.  Eld  ridge,  17  Wis.  184; 
Rumery  v.  McCulloch,  54  Wis.  565;  Hanson  v. 
Dunn,  76  Wis.  455. 

Where  Illegal  Trusts  are  declared  in  a  deed 
of  assignment,  and  a  valid  deed  of  the  same 
property  and  to  the  same  grantees  is  subse- 
quently made,  the  latter  is  in  effect  a  rescis- 
sion of  the  former.  Attleboro  First  Nat.  Bank 
v.  Hughes,  10  Mo.  App.  7. 

Assignment  Authorizing  Sales  on  Credit.  — 
Where  before  the  rendition  of  a  'Judgment  in 
favor  of  creditors  attacking  an  assignment 
containing  a  power  to  sell  on  credit,  a  subse- 
quent amendatory  agreement  is  made  between 
the  assignor  and  assignee,  revoking  such 
power  to  sell  upon  credit,  the  effect  will  be  the 
same  as  if  the  supplemental  agreement  had 
been  originally  inserted  in  the  assignment, 
and  it  will  thereafter  be  purged  of  such 
fraudulent  feature.  Pierce  v.  Brewster,  32 
111.  268.  Compare  Porter  v.  Clark,  (Ct.  App.) 
12  How.  Pr.  (N.  Y.)  107,  9  N.  Y.  142,  59  Am. 
Dec.  519. 

Where  Joint  Debtors  have  made  an  assign- 
ment, fraudulent  in  law  as  to  existing  credit- 
ors, one  of  them,  without  the  concurrence  of 
his  co-owner,  cannot  make  a  subsequent 
assignment,  for  the  purpose  of  curing  the  de- 
fect, so  as  to  pass  the  title  to  the  joint  prop- 
erty. Gates  v.  Andrews,  37  N.  Y.  657,  97  Am. 
Dec.  764. 

4.  No  Presumption  of  Creditors'  Assent  to 
Fraudulent  Assignment.  —  See  supra,  this  sec- 
tion, Right  to  Make  Assignments  —  Knowledge 
and  Consent  of  Creditors. 

5.  Ashley  v.  Robinson,  29  Ala.  112,  65  Am. 
Dec.  387;  Citizens'  F.,  etc.,  Ins.  Co.  v.  Wallis, 
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Abandonent  of  Fraudulent  Assignment  or  Provision.  —  In  order  that  a  new  assign- 
ment executed  after  a  fraudulent  assignment,  or  an  assignment  altered  or 
amended  to  obviate  fraudulent  provisions,  may  be  valid  as  against  creditors, 
the  fraudulent  assignment  or  provision  must  be  entirely  abandoned.1 

12.  Whether  Assignment  Is  Wholly  Void.  —  If  an  assignment  is  made  with 
intent  to  hinder,  delay,  or  defraud  creditors,  or  a  particular  creditor,  it  is 
entirely  void  if  attacked  by  any  creditor.2  In  many. of  the  cases  it  has  also 
been  held  broadly  that  if  an  assignment  contains  a  single  fraudulent  provision 
or  stipulation,  it  is  sufficient  to  avoid  the  instrument  in  toto,  though  it  may 
not  be  otherwise  objectionable.3  This,  however,  is  not  true,  to  the  full  extent 
at  least,  in  all  jurisdictions.  In  some  of  the  cases  fraudulent  provisions  have 
been  held  void,  and  the  assignment  otherwise  upheld.* 

23  Md.  173;  Sumner  v.  Hicks,  2  Black  (U.  S.) 
532;  Attleboro  First  Nat.  Bank  v.  Hughes,  10 
Mo.  App.  7;  Hone  v.  Woolsey,  2  Edw.  (N.  Y.) 
289;  Gibson  v.  Chedic,  I  Nev.  497,  90  Am.  Dec. 
503;  Brevard  v.  Neely,  2  Sneed  (Tenn.)  164; 
Mills  v.  Haines,  3  Head  (Tenn.)  332;  Brahe  v. 
Eldridge,  17  Wis.  184.  And  see  the  other 
cases  cued  in  the  second  note  preceding. 

1.  Fraudulent  Assignment  or  Provision  Musi  Be 
Abandoned.  —  See  Mackie  v.  Cairns,  5  Cow.  (N. 
Y.)  547,  15  Am.  Dec.  477;  DTvernois  v.  Leavitt, 
23  Barb.  (N.  Y.)  63;  Bridges  v.  Hindes,  16  Md. 
lot;  Gable  v.  Williams,  59  Md.  46. 

In  a  Missouri  case  it  was  held  that  a  deed 
of  assignment  for  the  benefil  of  certain  credit- 
ors, which  provides  that  che  debtor  shall  re- 
main in  possession  of  the  property  assigned, 
and  sell  the  same  in  the  usual  course  of  busi- 
ness, being  void  as  against  creditors,  is  not 
cured  by  a  second  deed  releasing  to  the  trustee 
the  debtor's  rights  reserved  by  the  first,  and 
leaving  it  at  the  trustee's  option  whether  to 
take  possession  or  not.  Martin  v.  Rice,  24 
Mo.  581. 

Abandonment    a    Question    of   Intention.  — 

Whether  certain  facts  would  have  the  legal 
effect  of  an  abandonment  of  an  assignment, 
may  or  may  not  be  conclusive.  They  should 
be  accompanied  with  an  intention  to  abandon, 
and  that  intention  should  be  left  to  the  jury 
for  decision.    Wilson  v.  Pearson,  20  111.  81. 

2.  Fraudulent  Intent  Avoids  Assignment  in 
Toto —  United  States.  —  Matter  of  Beisenthal, 
14  Blatchf.  (U.  S.)  146. 

Iowa. —  Wooster  v.  Stanfield,  ri  Iowa  128. 
Kentucky.  —  Scott  v.  Strauss,  14  Ky.  L.  Rep. 
892. 

Maryland.  —  Sangston  v.  Gaither,  3  Md.  40; 
Main  v.  Lynch,  54  Md.  658. 

Minnesota.  —  Lesher  v.  Getman,  28  Minn. 


93- 

New  York.  —  McConnell  v.  Sherwood,  (Ct. 
App.)  61  How.  Pr.  (N.  Y.)  67;  Clark  v.  Mac- 
Donald,  62  Hun  (N.  Y.)  149. 

Virginia.  —  Gait  v.  Calland,  7  Leigh  (Va.) 
594- 

And  see  supra,  this  section,  Fraudulent 
Intent. 

An  assignment  made  with  a  fraudulent  in- 
tent is  invalid,  notwithstanding  the  fact  that 
it  would  result  in  a  pro  rata  distribution  of  the 
debtor's  property  among  the  creditors.  Scott 
v.  Strauss,  14  Ky.  L.  Rep  892.  See  also 
Fuller  v.  Williamson,  (Supm.  Ct.)  14  How.  Pr. 
(N.  Y.)  289. 

Particular  Statutes  may  change  the  rule.  See 
Matter  of  Mann,  32  Minn.  60. 


3.  Rule  that  One  Fraudulent  Provision  Avoids 
the  Assignment  in  Toto  —  United  States.  —  In  re 
Bear,  2  Fed.  Cas.  No.  1,177. 

Colorado.  — Salsbury  v.  Ellison,  8  Colo.  157. 
Illinois.  —  Howell  v.  Edgar,  4  111.  417. 
Indiana.  — Caldwell  v.  Williams,  1  Ind.  405. 
Kansas.  —  Kayser  v.  Heavenrich,  5  Kan. 
324- 

Maryland.  —  Albert  v.  Winn,  7  Gill  (Md.) 
446;  Farrow  v.  Hayes,  51  Md.  498. 

Michigan.  —  Pierson  v.  Manning,  2  Mich. 
445;  Sutton  v.  Hanford,  11  Mich.  513;  Kirby 
v.  Ingersoll,  Harr.  (Mich.)  172. 

Minnesota.  —  Greenleaf  v.  Edes,  2  Minn. 
264. 

Mississippi.  —  Robins  v.  Embry,  Smed.  & 
M.  Ch.  (Miss.)  207;  Arthur  v.  Commercial, 
etc.,  Bank,  9  Smed.  &  M.  (Miss.)  394,  48  Am. 
Dec.  719. 

Nebraska.  —  McCleery  v.  Allen,  7  Neb.  21. 
29  Am.  Rep.  377. 

ATew  York.  —  Hyslop  v.  Clarke,  14  Johns. 
(N.  Y.)  458;  Mackie  v.  Cairns,  5  Cow.  (N.  Y.) 
547,  15  Am.  Dec.  477,  Hopk.  (N.  Y.)  373;  Good- 
rich v.  Downs,  6  Hill  (N.  Y.)  438;  Barnum  v. 
Hempstead,  7  Paige  (N.  Y.)  568;  Lentilhon  v. 
Moffat,  1  Edw.  (N.  Y.)  451;  Grover  v.  Wake- 
man,  11  Wend.  (N.  Y.)  187,  25  Am.  Dec.  624. 

North  Carolina.  —  Palmer  v.  Giles,  5  Jones 
Eq.  (58  N.  Car.)  75- 

Pennsylvania.  —  McClurg  v.  Lecky,  3  P.  & 
W.  (Pa.)  83,  23  Am.  Dec.  64. 

Rhode  Island.  —  Gardners.  Commercial  Nat. 
Bank,  13  R.  I.  155. 

South  Carolina.  —  Jacot  v.  Corbett,  Cheves 
Eq.  (S.  Car.)  71. 

Tennessee.  —  August  v.  Seeskind,  6  Coldw. 
(Tenn.)  166. 

Utah.  —  Smith  v.  Sipperley,  9  Utah  267. 
Vermont.  —  Dana  v.  Lull,  17  Vt.  390. 
West  Virginia.  —  Landeman  v.  Wilson,  29 
W.  Va.  702. 

Wisconsin.  —  Vernon  v.  Upson,  60  Wis.  423. 

4.  Denny  v.  Bennett,  128  U.  S.  489;  Matter 
of  Gordon,  49  Hun  (N.  Y.)  370. 

Policy  of  Statute.  —  It  has  been  said  that 
whether  in  a  deed  of  assignment  by  a  debtor 
for  the  benefit  of  creditors,  made  under  a  stat- 
ute, a  disregard  of  and  departure  from  some 
directions  of  the  statute  shall  invalidate  the 
assignment  or  only  make  the  varying  provision 
in  i;  void,  will  depend  upon  the  general  policy 
of  the  statute — whether  it  is  intended  to  re- 
strain or  to  favorsuch  assignments.  Cunning- 
ham v.  Norton,  125  U.  S.  77.  In  this  case  it 
was  held  that  an  assignment  was  not  invalid 
because  of  a  provision  that  any  surplus  should 
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Fraud  in  Law.  —  The  rule  has  been  said  to  be  that,  where  an  assignment  is 
not  fraudulent  in  fact,  but  merely  fraudulent  in  law,  or  constructively  fraudu- 
lent, and  that  which  is  invalid  can  be  separated  from  that  which  is  valid,  with- 
out defeating  the  general  intent,  the  maxim,  "void  in  part,  void  in  ioto,"  does 
not  apply,  but  the  instrument  may  be  sustained  notwithstanding  the  invalid- 
ity of  the  particular  provision.1 

Powers  and  Duties  of  Assignee  Fixed  by  Statute.  —  It  has  been  held  that  where  the 
powers  and  duties  of  an  assignee  for  the  benefit  of  creditors  are  fixed  by  stat- 
ute, an  attempt  to  confer  unauthorized  powers  upon  him  is  void,  and  does 
not  affect  the  validity  of  the  assignment.* 

Effect  of  Fraudulent  or  Prohibited  Preferences.  —  In  some  states  it  is  held  that 
preferences  to  particular  creditors  in  violation  of  a  prohibitory  statute,  or  a 
fraudulent  preference,  render  the  assignment  void  in  ioto.3  In  other  states 
the  prohibited  or  fraudulent  preference  is  void,  but  the  assignment  is  other- 
wise valid.4 

Provisions  in  Violation  of  Common  Law.  —  When  a  provision  in  an  assignment 
merely  contravenes  a  rule  of  the  common  law,  and  is  not  in  contravention  of 
any  statute,  the  invalidity  is  limited  to  the  particular  provision,  leaving  the 
instrument  in  other  respects  valid.5 

13.  Who  May  Avoid  Assignment  —  In  General. —  Generally,  a  fraudulent 
assignment  for  the  benefit  of  creditors  is  not  absolutely  void,  but  is  voidable 
only  at  the  instance  of  creditors.    It  is  valid  as  between  the  assignor  and  the 


be  paid  to  the  debtor,  in  violation  of  a  statute 
directing  the  surplus  to  be  paid  into  court. 

Reservations  for  Benefit  of  Assignor. —  In  Ala- 
iama  it  was  held  that  an  assignment  executed 
before  the  adoption  of  the  code,  by  which  a 
debtor  conveyed  all  his  property  in  trust  for 
the  payment  of  his  debts  and  the  support  of 
his  wife  and  children,  was  not  fraudulent  on 
its  face  as  against  creditors;  as  the  provision 
for  the  payment  of  debts  was  not  vitiated  by 
the  provision  for  the  benefit  of  the  grantor's 
family.    Green  v.  Branch  Bank,  33  Ala.  643. 

It  is  very  generally  held,  however,  that  an 
assignment  is  avoided  in  ioto  by  a  fraudulent 
reservation  for  the  benefit  of  the  debtor  or  of 
his  family.  See  supra,  this  section,  Reserva- 
tions for  Benefit  of  Assignor,  and  the  cases 
there  cited. 

Reservation  of  Exemption  by  Partners.  —  In  Mc- 

Farland  v.  Bate,  45  Kan.  1,  it  was  held  that  a 
partnership  assignment  excepting  such  prop- 
erty as  might  be  exempt,  no  such  exemption 
being  allowed  in  Kansas,  was  not  invalid  be- 
cause of  the  exception,  but  that  the  exception 
itself  was  nugatory.  See  also  Dubuque  First 
Nat.  Bank  v.  Baker,  68  Wis.  442;  Peterson  v. 
Baker,  68  Wis.  451. 

1.  Constructively  Fraudulent  and  Separable 
Provisions. —  Peters  v.  Bain,  133  U.  S.  670. 
And  see  Matter  of  Bradway,  I  Ashm.  (Pa.)  212. 

2.  Effect  of  Statute  Fixing  Assignee's  Powers. 
—  Falk  v.  Liebes,  6  Colo.  App.  473;  Schoolher 
v.  Hutchins,  66  Tex.  324. 

When  the  statute  gives  creditors  control  over 
the  assignee  as  to  particular  matters,  the  fact 
that  an  assignment  attempts  to  give  the 
assignee  discretionary  power  with  respect  to 
such  matters  does  not  render  it  invalid.  Adler 
v.  Cloud,  42  S.  Car.  272. 

3.  Effect  of  Preferences  in  Violation  of  Statute 
and  Fraudulent  Preferences.  —  Crawford  v.  Neal, 
144  U.  S.  585;  Smith  v.  Sipperley,  9  Utah  267; 
Vernon  v.  Upson,  60  Wis.  423. 


4.  United  States.  —  Market  Nat.  Bank  v. 
Hofheimer,  23  Fed.  Rep.  13. 

Alabama.  —  Anderson  v.  Hooks,  9  Ala.  704. 
Colorado.  —  Campbell  v.  Colorado  Coal,  etc., 
Co.,  9  Colo.  60. 

Kansas.  —  Jones  v.  Kellogg,  51  Kan.  263,  37 
Am.  St.  Rep.  278. 

New  York.  —  Scott  v.  Guthrie,  10  Bosw.  (N. 
Y.)  408 

North  Carolina.  —  Morris  v.  Pearson,  79  N. 
Car.  253,  28  Am.  Rep.  315. 

Pennsylvania.  —  Matter  of  Bradway,  I  Ashm. 
(Pa.)  212. 

Texas.  —  Bloch  v.  Spruance,  12  Tex.  Civ. 
App.  309. 

West  Virginia.  —  Ruffner  v.  Welton  Coal, 
etc.,  Co..  36  W.  Va.  244. 

Inclusion  or  Preference  of  Fictitious  Debt.  —  As 
was  shown  on  another  page,  there  is  a  differ- 
ence of  opinion  as  to  whether  an  assignment 
is  wholly  void  because  it  prefers  or  provides 
for  the  payment  of  a  fictitious  debt.  See 
supra,  this  section,  Particular  Provisions  Ren- 
dering Assignment  Fraudulent  —  Distribution  of 
Assets  Among  Creditors. 

5.  Provisions  Violating  Rule  of  the  Common 
Law. —  Nicholson  v.  Leavitt,  4  Sandf.  (N.  Y.) 
252,  reversed  on  another  point  in  6  N.  Y.  510, 
57  Am.  Dec.  499. 

Partnership  Assignments.  —  For  this  reason  it 
has  been  held  by  some  courts,  though  not  by 
all,  that  where  partners  make  an  assignment 
of  the  partnership  property,  giving  a  prefer- 
ence in  payment  to  the  individual  creditors  of 
one  of  the  partners  over  the  creditors  of  the 
firm,  it  does  not  render  the  assignment  void  as 
against  the  creditors  of  the  partnership. 
Nicholson  v.  Leavitt,  4  Sandf.  (N.  Y.)  252. 
And  see  Hutchinson  v.  Smith,  7  Paige  (N.  Y.) 
26;  Kirby  v  Schoonmaker,  3  Barb.  Ch.  (N.  Y.) 
46,  49  Am.  Dec.  160.  Contra,  Jackson  v.  Cor- 
nell, 1  Sandf.  Ch.  (N.  Y.)  348.  '  See  supra,  this 
section,  Particular  Provisions  Rendering  Assign- 
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assignee,  notwithstanding  it  was  executed  with  an  actual  fraudulent  intent, 
and  notwithstanding  particular  provisions  rendering  it  fraudulent  on  its  face.* 

Creditors  Who  Have  Assented. — Though  there  are  some  cases  to  the  contrary, 
or  apparently  so,  it  is  very  generally  held  that  a  creditor  who  has  assented  to 
an  assignment  which  he  might  have  avoided  for  fraud,  with  full  knowledge 
of  the  fraud,  is  estopped  from  afterwards  impeaching  the  assignment  because  of 
the  fraud.2  There  is  no  estoppel,  however,  by  reason  of  assent  to  the  assign- 
ment, if  the  assent  was  given  in  ignorance  of  the  fraudulent  circumstances.3 
In  any  case  the  creditor  must  clearly  have  assented,  and  he  must  have 
assented  to  the  assignment.4 

Impeachment  of  Debts.  —  Where  there  is  an  assignment  by  a  debtor  for  the 
benefit  of  his  creditors  generally,  no  particular  creditor  is  concluded,  by  taking 
under  the  assignment,  from  impeaching  any  of  the  debts  attempted  to  be 
secured  by  it,  and  showing  fraud  and  collusion  in  such  of  them  as  may  stand 
in  his  way,  and  the  payment  of  which  would  operate  to  his  prejudice.5 

Necessity  for  Injury.  —  As  a  rule,  a  creditor  who  is  not  injured  by  a  provision 
in  an  assignment  cannot  have  it  set  aside  as  fraudulent  because  of  such  provi- 
sion.6 But  it  has  been  held  by  most  of  the  courts  that  if  an  assignment  is 
made  with  fraudulent  intent,  or  if  it  contains  provisions  rendering  it  fraudu- 
lent on  its  face,  it  may  be  attacked  by  creditors  not  preferred,  and  avoided  by 
them,  notwithstanding  all  the  assets  would  be  exhausted  in  paying  preferred 
creditors.' 

ment  Fraudulent  —  Distribution  of  Assets  Among 
Creditors. 

1.  Fraudulent  Assignments  Not  Void,  but  Void- 
able by  Creditors — California.  —  Forbes  v. 
Scannell,  13  Cal.  242. 

Florida.  —  Bellamy  v.  Sheriff,  6  Fla.  62. 

Illinois.  —  Conkling  v.  Carson,  11  111.  503. 

Michigan.  —  Richardson  v.  Rogers,  45  Mich. 
591;  Blake  v.  Hubbard,  45  Mich.  1. 

Missouri.  —  Van  Winkle  v.  McKee,  7  Mo. 
435- 

New  Hampshire.  —  Derry  Bank  v.  Davis,  44 
N.  H.  548. 

New  York.  —  Hone  v.  Henriquez,  13  Wend. 
(N.  Y.)  240,  27  Am.  Dec.  204,  (affirming  2  Edw. 
(N.  Y.)  120);  Sheldon  v.  Smith,  28  Barb.  (N. 
Y.)  593;  Metcalf  v.  Van  Brunt,  37  Barb.  (N. 
Y.)  621;  Mills  v.  Argall,  6  Paige  (N.  Y.)  577. 

Pennsylvania. — Johns  v.  Bolton,  12  Pa.  St. 
339- 

Tennessee.  —  Gait  v.  Dibrell,  10  Yerg.  (Tenn.) 
146. 

Wisconsin.  —  Geisse  v.  Beall,  3  Wis.  367; 
Vernon  v.  Upson,  60  Wis.  423. 

2.  Estoppel  of  Assenting  Creditors  to  Impeach 
Assignment.  —  See  Caldwell  v.  Williams,  1  Ind. 
405;  Doe  v.  Scribner,  41  Me.  277. 

3.  Richards  v.  White,  7  Minn.  345;  Derry 
Bank  v.  Davis,  441N.  H.  548:  Rapalee  v.  Stew- 
art, 27  N.  Y.  310. 

Election  —  Acceptance  or  Rejection  in  Toto.  — 
A  creditor,  secured  by  an  assignment  of  prop- 
erty voluntarily  executed  by  the  debtor,  may 
elect  whether  he  will  accept  its  provisions,  or 
will  assert  his  rights  independent  of  it;  but  he 
must  accept  or  reject  it  as  an  entirety,  and  can- 
not accept  it  in  part  and  repudiate  it  in  part; 
he  cannot  claim  both  under  and  against  it. 
Hatchett  v.  Blanton,  72  Ala.  423.  Compare 
Smith  v.  Howard,  (Buffalo  Super.  Ct.  Gen.  T  ) 
20  How.  Pr.  (N.  Y.)  I2i. 

Acceptance  of  Dividend.  —  White  v.  Banks,  21 
Ala.  706,  56  Am.  Dec.  283;  Edwards  v.  Mitch- 
ell, 1  Gray  (Mass.)  239;  Richards  v.  White,  7 
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Minn.  345;  Hone  v.  Henriquez,  13  Wend.  (N- 
Y.)  240,  27  Am.  Dec.  204;  Furness  v.  Ewing. 
2  Pa.  St.  479;  Geisse  v.  Beall,  3  Wis.  367. 

Under  Particular  Statutes,  this  rule  may  not 
apply.  Thus  in  Maine,  where  a  statute  ex- 
pressly declared  that  assignments  exacting 
releases  from  creditors  should  be  void,  it  was 
held  that  a  creditor  who  had  executed  a  re- 
lease under  such  an  assignment  might  repudi- 
ate it,  though  he  had  received  payments  under 
the  assignment.    Vose  v.  Holcomb,  31  Me.  407. 

4.  Assent  in  Ignorance  of  Fraud  Does  Not  Estop. 

—  Hairgrove  v.  Millington,  8  Kan.  480;  Van 
Nest  v.  Yoe,  1  Sandf.  Ch.  (N.  Y.)  4.  And  see 
Doe  z:  Scribner,  41  Me.  277. 

Assent  Must  Be  to  the  Assignment  and  not  to 
some  collateral  matter,  as  a  conditional  re- 
lease of  dower  by  the  debtor's  wife.  Ameri- 
can Exch.  Bank  v.  Webb,  36  Barb.  (N.  Y.) 
291. 

Garnishment  of  Assignee.  —  A  creditor  does  not 
ratify  a  fraudulent  assignment  by  a  debtor,  of 
his  property,  by  commencing  garnishee  pro- 
ceedings against  the  assignee,  to  reach  the 
property.    Banning  v.  Sibley,  3  Minn.  389. 

5.  Impeachment  of  Debts  After  Taking  Under 
Assignment.  —  Mackintosh  v.  Corner,  33  Md. 
598. 

6.  Creditors  Not  Injured.  —  Read  v.  Baylis,  18 
Pick.  (Mass.)  497;  Scott  v.  Guthrie,  10  Bosw. 
(N.  Y.)  408;  Powers  v.  Graydon,  10  Bosw.  (N. 
Y.)  630. 

Remedy  of  Creditor  Against  Others.  —  The  fact 
that  a  creditor  has  a  right  to  sue  other  persons 
than  the  assignor  for  the  amount  of  his  debt 
does  not  prevent  him  from  avoiding  the  assign- 
ment. Clark  v.  MacDonald,  62  Hun  (N.  Y.) 
149. 

That  the  Assignor  Has  Other  Property  sufficient 
to  pay  creditors  as  to  whom  the  assignment  is 
fraudulent  does  not  preclude  them  from 
altacking  it.    Sangston  v.  Gaither,  3  Md.  40. 

7.  Preferred  Claims  Sufficient  to  Exhaust  Assets 

—  New    York.  —  Boardman   v-  Halliday  10 


General  Assignments 


ERA  UDULENT  SALES       for  the  Benefit  of  Creditors. 


14.  Construction  of  Assignment.  —  The  construction  of  an  assignment  for 
the  benefit  of  creditors,  for  the  purpose  of  determining  its  meaning,  is  gov- 
erned by  the  same  rules  as  other  deeds.1  It  has  been  said  that  they  are  not 
favored,  and  are  to  be  construed  strictly,2  but  this  view  cannot  be  sustained. 
In  construing  an  assignment,  as  in  the  case  of  other  written  intruments,  the 
intention  of  the  parties  is  to  govern ;  but  the  rule  is,  that  if  its  language  can 
be  satisfied  by  a  construction  that  will  support  the  instrument,  a  construction 
should  not  be  given  that  will  defeat  it.3    Fraud  is  not  to  be  presumed.4 

Several  instruments.  —  When  several  instruments  are  executed  as  parts  of  the 
same  transaction,  they  are  all  to  be  construed  together,  both  for  the  purpose 
of  determining  whether  they  constitute  an  assignment  for  the  benefit  of  credit- 
ors or  a  general  assignment,  and  for  the  purpose  of  determining  whether,  if 
so,  it  is  fraudulent.5 

15.  What  Law  Governs —  In  General.  —  As  a  general  rule  the  validity  of  an 
assignment  for  the  benefit  of  creditors  is  determined  by  the  law  of  the  state  in 
which  it  is  made,  and  in  which  the  property  is  situated  at  the  time.    If  valid 


Paige  (N.  Y.)  223;  Sheldon  v.  Dodge,  4  Den. 
(N.  Y.)  217;  Rathbun  v.  Platner,  18  Barb.  (N. 
Y.)  272;  Boose  v.  Marion,  129  N.  Y.  536. 

South  Carolina.  —  Claflin  v.  Iseman,  23  S. 
Car.  416. 

Vermont.  —  Dana  v.  Lull,  17  Vt.  390;  Stick- 
ney  v.  Crane,  35  Vt.  89. 

Contra.  —  Richards  v.  Levin,  16  Mo.  596. 

In  Massachusetts  it  has  been  held  that  an  as- 
signment by  partners  of  their  joint  and  several 
property,  in  trust  for  such  of  their  joint  and 
several  creditors  as  shall  become  parties 
thereto,  is  valid  as  against  an  attaching  joint 
creditor,  if  the  amount  of  the  demands  of  the 
joint  creditors,  who  have  become  parties  be- 
fore the  attachment,  is  sufficient  to  absorb  all 
the  property  assigned.  Read  v.  Baylies,  18 
Pick.  (Mass.)  497. 

1.  Construction  of  Assignments.  — Whipple  v. 
Pope,  33  111.  334. 

2.  Heacock  v.  Durand,  42  111.  230;  Stewart 
v.  English,  6  Ind.  176. 

3.  Supported  if  Possible —  United  States. — 
Peters  v.  Bain,  133  U.  S.  670. 

California.  —  Billings  v.  Billings,  2  Cal.  107, 
56  Am.  Dec.  319. 

Illinois.  —  Whipple  v.  Pope,  33  111.  334. 

Michigan.  —  Nye  v.  Van  Husan,  6  Mich. 
329,  74  Am.  Dec.  690;  Booth  v.  McNair,  14 
Mich.  19. 

New  York.  — Ward  v.  Tingley,  4  Sandf.  Ch. 
(N.  Y.)  476;  Read  v.  Worthington,  9  Bosvv.  (N. 
Y.)  617;  Hitchcock  v.  Cadmus,  2  Barb.  (N.  Y.) 
381;  Wilson  v.  Ferguson,  (Supm.  Ct.  Spec.  T.) 
10  How.  Pr.  (N.  Y.)  175;  Mann  v.  Witbeck,  17 
Barb.  (N.  Y.)  388;  Silver  Creek  Bank  v.  Tal- 
colt,  22  Barb.  (N.  Y.)  550;  Turner  v.  Jaycox, 
40  Barb.  (N.  Y.)  164,  40  N.  Y.  470;  Nicholson 
v.  Leavitt,  6  N.  Y.  510,  57  Am.  Dec.  499;  Kel- 
logg v.  Slauson,  n  N.  Y.  302;  Brigham  v.  Til- 
linarhast,  13  N.  Y.  215;  Townsend  v.  Stearns, 
32  N.  Y.  209;  Benedict  v.  Huntington,  32  N. 
Y.  219. 

Vermont.  —  Goddard  v.  Bridgman,  25  Vt. 
359,  60  Am.  Dec.  272;  Mussey  v.  Noyes,  26  Vt. 
474- 

Wisconsin. — Norton  v.  Kearney,  10  Wis. 
443- 

4.  See  infra,  this  section,  Presumption  and 
Burden  of  Proof. 

5.  Construing  Several  Instruments  Together  — 


United  States.  —  Schoolfield  v.  Johnson,  11 
Fed.  Rep.  297. 

Alabama. — Cummings  v.  McCullough,  5 
Ala.  324;  Holt  v.  Bancroft,  30  Ala.  193. 

Iowa.  —  Burrows  v.  Lehndorff,  8  Iowa  96; 
Lampson  v.  Arnold,  19  Iowa  479. 
Maine.  —  Berry  v.  Cutts,  42  Me.  445. 
Minnesota.  —  Truitt  v.  Caldwell,   3  Minn. 
364,  74  Am.  Dec.  764;  Mower  v.  Hanford,  6 
Minn.  535. 

New  York.  —  Lansing  v.  Woodworth,  I 
Sandf.  Ch.  (N.  Y.)  43;  Mann  v.  Witbeck,  17 
Barb.  (N.  Y.)  388;  Wynkoop  v.  Shardlow. 
44  Barb.  (N.  Y.)  84;  Spaulding  v.  Strang,  37 
N.  Y.  135,  36  Barb.  (N.  Y.)  310,  38  N.  Y.  9,  32 
Barb.  (N.  Y.)  235. 

Oregon.  —  Kruse  v.  Prindle,  8  Oregon  158. 
Pennsylvania.  —  M'Allister  v.   Marshall,  6 
Binn.  (Pa.)  338,  6  Am.  Dec.  458. 

Texas.  —  City  Nat.  Bank  v.  Merchants  Nat. 
Bank,  7  Tex.  Civ.  App.  584;  City  Bank  v. 
Mechanics  Nat.  Bank,  87  Tex.  295. 

Vermont.  —  Mussey  v.  Noyes,  26  Vt.  471. 
Virginia.  —  Sheppard  v.  Turpin,  3  Gratt. 
(Va.)  382.  _ 

Wisconsin.  —  Norton  v.  Kearney,  10  Wis. 
443- 

To  Constitute  Parts  of  One  Transaction  within 

this  rule  the  instruments  need  not  necessarily 
be  executed  at  the  sajne  time,  or  even  on  the 
same  day.  Cummings  v.  McCullough,  5  Ala. 
324;  Holt  v.  Bancroft,  30  Ala.  193;  Burrows 
v.  Lehndorff,  8  Iowa  96;  Berry  v.  Cutts,  42 
Me.  445;  Spaulding  v.  Strang,  37  N.  Y.  135,  36 
Barb.  (N.  Y.)  310,  38  N.  Y.  9,  32  Barb.  (N.  Y.) 
235;  M'Allister  v.  Marshall,  6  Binn.  (Pa.)  338, 
6  Am.  Dec.  458. 

On  the  other  hand,  the  fact  that  several  in- 
struments are  execuled  on  the  same  day,  or 
even  at  the  same  time,  does  not  necessarily 
make  them  one  transaction.  Lampson  v.  Ar- 
nold, 19  Iowa  479;  Mower  v.  Hanford,  6  Minn. 
535;  Mann  v.  Witbeck.  17  Barb.  (N.  Y.)  388; 
Norton  v.  Kearney,  10  Wis.  443. 

Two  Void  Conveyances.  —  Where  two  assign- 
ments are  executed  within  a  few  days  of  each 
other,  and  each  is  void  because  it  exacts  re- 
leases from  creditors  and  fails  to  convey  all 
the  property  of  the  assignor,  they  cannot 
be  coupled  together  so  as  to  make  one  good 
assignment.  Bridges  v.  Hindes,  16  Md.  101. 
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there  it  is  valid  everywhere,  and  if  invalid  there  it  is  invalid  everywhere.1 
But  to  this  rule  there  are  some  exceptions.* 

16.  Presumption  and  Burden  of  Proof.  —  An  assignment  for  the  benefit  of 
creditors  is  presumed  to  be  valid,  and  the  burden  of  proving  that  it  is  a 
fraudulent  conveyancers  on  one  who  attacks  it.3  Mere  suspicion  of  a  fraudu- 
lent intent  is  not  enough  to  avoid  it.4 

17.  Questions  of  Law  and  Fact.  —  It  is  for  the  court  to  construe  an  assign- 
ment and  determine  its  legal  effect,  and,  as  a  general  rule,  to  say  whether  or 
not  its  terms  are  such  as  to  render  it  fraudulent  on  its  face.*  When  the 
instrument  is  valid  on  its  face,  and  is  attacked  on  the  ground  of  a  fraudulent 
'intent  on  the  part  of  the  debtor,  which  must  be  determined  upon  extrinsic 
evidence,  the  question  of  fraud  is  one  of  fact  for  the  jury.8 


1.  What  Law  Governs  Assignments.  —  Forbes 
v.  Scannell,  13  Cal.  243;  Walters  v.  Whitlock, 
0  Fla.  86,  76  Am.  Dec.  607;  U.  S.  v.  U.  S. 
Bank.  8  Rob.  (La.)  262;  Gait  v.  Dibrell,  10 
Yerg.  (Tenn.)  146.  See  generally  the  title 
Private  International  Law. 

An  assignment  for  the  benefit  of  creditors 
made  in  one  state,  but  with  express  reference 
to  another  state,  and  intended  to  have  its  first 
operation  in  the  latter  state,  is  to  be  treated, 
in  passing  upon  its  validity,  as  if  originally 
executed  in  the  latter  state.  Richardson  v. 
Rogers,  45  Mich.  592. 

An  assignment  is  not  rendered  invalid  be- 
cause some  of  the  assigned  property  consists 
of  land  or  personally  situated  in  another  state, 
and  the  assignment  is  ineffectual  to  convey  the 
same  under  the  laws  of  that  state.  Watkins 
v.  Wallace,  19  Mich.  57;  Frink  v.  Buss,  45  N. 
H.  325. 

2.  See  the  title  Assignments  for  the 
Benefit  of  Creditors,  vol.  3,  pp.  48-54. 

3.  Presumption  and  Burden  of  Proof —  United 
States.  —  Peters  v.  Bain,  133  U.  S.  670. 

Arkansas.  —  Ex  p.  Conway,  4  Ark.  302; 
Hempstead  v.  Johnston,  18  Ark.  123,  65  Am. 
Dec.  458. 

California.  —  Billings  v.  Billings,  2  Cal.  107, 
56  Am.  Dec.  319.  • 

Illinois.  —  Blow  v.  Gage,  44  111.  208. 

Indiana.  —  Stewart  v.  English,  6  Ind.  176. 

Kentucky.  —  Vernon  v.  Morton,  8  Dana(Ky.) 
247. 

Michigan.  —  Nye  v.  Van  Husan,  6  Mich. 
329,  74  Am.  Dec.  690;  Watkins  v.  Wallace,  19 
Mich.  75. 

New  York.  — Ward  v.  Tingley,  4  Sandf.  Ch. 
(N.  Y.)  476;  Mann  v.  Witbeck,  17  Birb.  (N.  Y.) 
388;  Townsend  v.  Stearns,  32  N.  Y.  209; 
Benedict  v.  Huntington,  32  N.  Y.  219. 

Ohio.  —  Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637. 

Oregon.  —  Kruse  v.  Prindle,  8  Oregon  158. 

Wisconsin.  —  Norton  v.  Kearney,  10  Wis. 
443;  Lord  v.  Devendorf,  54  Wis.  491,  41  Am. 
Rep.  58. 

When  an  assignment  with  preferences  is 
attacked  by  other  creditors  on  the  ground  that 
'.he  preferred  debts  are  fictitious,  the  parties 
claiming  under  the  assignment  make  a  prima 
facie  case,  and  put  the  burden  of  proof  upon 
the  attacking  parties,  by  producing  the  securi- 
ties recited  in  the  assignment,  as  judgments, 
bonds,  bills,  notes,  etc.,  without  showing  the 
considerations  upon  which  they  were  based  or 
executed.    Hempstead  v.  Johnston,  18  Ark. 


123,  65  Am.  Dec.  458.  And  see  Feimesler  v. 
McRorie,  12  Ired.  L.  (34  N.  Car.)  289;  Hundley 
v.  Buckner,  6  Smed.  &  M.  (Miss.)  77. 

4.  Olney  v.  Tanner,  10  Fed.  Rep.  101;  Mo. 
Clure  v.  Goodenough,  (N.  Y.  Super.  Ct.  Spec, 
T.)  19  Civ.  Pro.  (N.  Y.)  191. 

5.  Questions  of  Law —  Alabama.  —  Ashurst  v 
Martin,  9  Port.  (Ala.)  566. 

Maryland.  —  Green  v.  Trieber,  3  Md.  II. 
Massachusetts.  —  Harris  v.  Sumner,  2  Pick 
(Mass.)  129. 

Michigan.  —  Pierson  v.  Manning,  2  Mich.  445. 
Minnesota.  —  Burt  v.  McKinstry,  4  Minn 
204,  77  Am.  Dec.  507. 

Missouri.  —  Johnson  v.  McAllister,  30  Mo. 
327- 

Nebraska.  —  McCleery  v.  Allen,  7  Neb.  21, 
29  Am.  Rep.  377. 

New  York.  —  Sheldon  v.  Dodge,  4  Den.  (N. 
Y.)  217;  Mackie  v.  Cairns,  5  Cow.  (N.  Y.)  547, 
15  Am.  Dec.  477;  Goodrich  v.  Downs,  6  Hill 
(N.  Y.)  438;  Barney  v.  Griffin,  2  N.  Y.  365. 

North  Carolina.  —  Palmer  v.  Giles,  5  Jones 
Eq.  (58  N.  Car.)  75;  Hardy  v.  Simpson,  13 
Ired.  L.  (35  N.  Car.)  132. 

Tennessee.  —  August  v.  Seeskind,  6  Coldw. 
(Tenn.)  166. 

Texas.  —  Bailey  v.  Mills,  27  Tex.  434. 
Vermont.  —  Dana  v.  Lull,  17  Vt.  390. 
West  Virginia.  —  Landeman  v.  Wilson,  29 
W.  Va.  702. 

6.  Questions  of  Fact  —  England.  —  Riches  *. 
Evans,  9  C.  &  P.  640,  38  E.  C.  L.  267. 

United  States.  —  Bill  v.  Agnew,  12  Fed.  Rep. 
230. 

Alabama.  —  Richards  v.  Hazzard,  I  Stew.  & 
P.  (Ala.)  139. 

California.  —  Billings  v.  Billings,  2  Cal.  107, 
56  Am.  Dec.  319. 

Florida.  —  Walters  v.  Whitlock,  9  Fla.  86,  76 
Am.  Dec.  607. 

Illinois.  —  Wilson  v.  Pearson,  20  111.  81; 
Nimmo  v.  Kuykendall,  85  111.  476. 

Indiana.  —  Stewart  v.  English,  6  Ind.  176; 
Church  v.  Drummond,  7  Ind.  17. 

Maryland.  —  Foley  v.  Bilter,  34  Md.  646. 
Massachusetts.  —  Hastings   v.    Baldwin,  17 
Mass.  552. 

Missouri.  —  Thompson  v.  Foerstel,  10  Mo. 
App.  290:  Johnson  v.  McAllister,  30  Mo.  327; 
State  v.  K  :eler,  49  Mo.  548. 

New  York.  — Goodrich  v.  Downs,  6  Hill  (N. 
Y.)  438;  Seward  v.  Jackson,  8  Cow.  (N.  Y.l 
406;  Kellogg  v.  Slawson,  15  Barb.,  (N.  Y.)  56, 
11  N.  Y.  302;  Dunham  v.  Waterman,  17  N.  Y. 
9,  72  Am.  Dec.  406. 
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X.  Fraud  Upon   Subsequent  Puechasees  —  1.  At  Common  Law  —  a.  In 

General.  —  It  is  perhaps  the  better  opinion  that  at  common  law  conveyances 
either  of  real  or  personal  property  made  with  intent  to  defraud  subsequent 
purchasers  are  void.1  There  are,  however,  cases  which  hold  that  the  common 
law  protected  against  fraudulent  conveyances  only  such  rights  as  existed  at 
the  time  of  the  conveyance.2  As  regards  fraudulent  conveyances  of  real  prop- 
erty and  chattels  real,  the  question  is  not  of  much  practical  importance,  as 
such  conveyances  are  fraudulent  under  the  statute  of  27  Elizabeth.3  But  as 
that  statute  does  not  apply  to  conveyances  of  personal  chattels,4  they  are 
governed  by  the  rule  of  the  common  law. 

b.  Conveyances  of  Personal  Chattels.  —  Cases  relating  to  convey- 
ances of  personal  chattels  made  with  intent  to  defraud  subsequent  purchasers 
generally  arise  where  the  possession  of  the  chattels  is  retained  by  the  grantor. 
This  aspect  of  the  question  is  treated  in  another  part  of  this  title.5  Necessarily 
fraud  cannot  often  be  predicated  of  a  conveyance  where  the  visible  tangible 
possession  of  the  chattels  passes  to  the  grantee.  Of  the  few  cases  that  have 
arisen,  the  majority  hold  that  conveyances  made  with  actual  intent  to  defraud 
subsequent  purchasers  are  void  as  against  such  purchasers,  if  they  purchase 
bona  fide,  for  valuable  consideration,  without  notice.6 

Effect  of  Voluntary  Conveyances  as  Against  Subsequent  Purchasers.  —  But  upon  the  ques- 
tion whether  voluntary  conveyances  without  other  badge  of  fraud  are  to  be 
regarded  as  fraudulent  and  void  as  against  subsequent  purchasers  for  value 
without  notice,  there  is  such  a  conflict  among  the  authorities  that  no  satisfac- 
tory general  rule  can  be  drawn  from  them.7 


North  Carolina.  —  Moore  v.  Collins,  3  Dev. 
L.  (14  N.  Car.)  126;  Hardy  v.  Skinner,  9  Ired. 
L.  (31  N.  Car.)  191;  Hardy  v.  Simpson,  13  Ired. 
L.  (35  N.  Car.)  132. 

Texas.  —  Linn  v.  Wright,  18  Tex.  317,  70 
Am.  Dec.  282,  Baldwin  v.  Peel,  22  Tex.  708, 
75  Am.  Dec.  806;  Green  v.  Banks,  24  Tex.  508; 
Bailey  v.  Mills,  27  Tex.  434;  Van  Hook  v. 
Walton,  28  Tex.  59. 

West  Virginia.  —  Landeman  v.  Wilson,  29 
W.  Va.  702. 

Wisconsin.  —  Bates  v.  Ableman,  13  Wis.  644; 
Ball  v.  Bowe,  49  Wis.  495. 

Participation  by  Assignee  and  Creditors. — 
Whether  the  assignee  or  preferred  creditors 
participated  in  the  assignor's  fraudulent  in- 
tent, or  had  knowledge  thereof,  is  a  question 
of  fact  for  the  jury.  State  v.  Keeler,  49  Mo. 
548. 

Whether  Eetention  of  Possession  of  the  as- 
signed property  by  the  assignor  after  the 
assignment  renders  the  assignment  fraudu- 
lent, depends  upon  whether  it  shows  that  there 
was  a  fraudulent  intent  in  executing  the 
assignment,  and  is  therefore  a  question  of  fact 
for  the  jury.  Ingraham  v.  Wheeler,  6  Conn. 
277;  Moore  v.  Collins,  3  Dev.  L.  (14  N.  Car.) 
126.  And  see  supra,  this  section,  Reservations 
for  Benefit  of  Assignor  —  Retention  of  Possession 
by  Assignor. 

1.  Common-law  Doctrine  as  to  Fraud  upon  Sub- 
sequent Purchasers.  —  Lord  Mansfield  in  Cado- 
gan  v.  Kennett,  2  Cowp.  432;  I  Story's  Eq. 
Jur.  (13th  ed.),  §  352;  4  Kent's  Com.  462; 
Story,  J.,  in  Bean  v.  Smith,  2  Mason  (U.  S.) 
252;  Fleming  v.  Townsend,  6  Ga.  103,  50  Am. 
Dec.  318;  Harper  v.  Scott,  12  Ga.  125.  And 
see  infra,  this  section,  The  Statute  of  2j  Eliza- 
beth and  Its  Construction  —  The  Statute  Affirm- 
ative of  the  Common  Law. 

2.  Upton  v.  Basset,  Cro.  Eliz.  444;  Note  to 


Twyne's  Case.  1  Smith  Lead.  Cas.  30;  Long  v. 
Wright,  3  Jones  L.  (48  N.  Car.)  290. 

3.  See  infra,  this  section.  The  Statute  of  2j 
Elizabeth  and  Its  Construction. 

4.  See  infra,  this  section,  The  Statute  of  s-j 
Elizabeth  and  Its  Construction. 

5.  See  supra,  this  title.  Change  of  Possession. 

6.  Chattels  Conveyed  and  Possession  Transferred 
—  Fraud  on  Subsequent  Purchasers.  —  Mitchell 
v.  Steelman,  8Cal.  375;  Gibson  v.  Love,  4  Fla. 
217;  Caulfield  v.  Curry,  63  Mich.  594;  Chu- 
mar  v.  Wood,  6  N.  J.  L.  155;  Thompson  v. 
Lee,  3  W.  &  S.  (Pa.)  479;  Davis  v.  Bigler,  62 
Pa.  St.  242,  1  Am.  Rep.  393. 

Under  the  Texas  Statute  of  Frauds  it  was  held 
that  a  conveyance  of  chattels  made  to  defraud 
creditors  was  void  as  against  subsequent  pur- 
chasers for  value  without  actual  or  construc- 
tive notice.  Lewis  v.  Castleman,  27  Tex. 
407. 

In  North  Carolina  it  has  been  held  that  a 
fraudulent  conveyance  of  personal  property 
passes  the  legal  title  as  against  subsequent 
purchasers.  Long  v.  Wright,  3  Jones  L.  (48 
N.  Car.)  290.  qualifying  Plummer  v.  Worley, 
13  Ired.  L.  (35  N.  Car.) 423;  Barwickz\  Wood, 
3  Jones  L.  (48  N.  Car.)  306;  Green  v.  Korne- 
gay,  4  Jones  L.  (49  N.  Car.)  66,  67  Am.  Dec. 
261;  Bynum  v.  Miller,  86  N.  Car.  559,  41  Am. 
Rep.  467. 

In  Nova  Scotia  it  has  been  held  that  a  con- 
veyance of  personal  chattels  made  with  intent 
to  defraud  creditors  is  valid  as  against  a  sub- 
sequent bona  fide  purchaser  for  valuable  con-  ■ 
sideration.  Moore  v.  Moore,  13  Nova  Scotia 
525.  But  see  the  dissenting  opinion  of  Sir 
W.  Young.  C.  J. 

7.  In  England  it  has  been  held  that  voluntary 
settlements  of  personal  property  made  by  per- 
sons who  are  not  indebted  at  the  time  are  good 
against  a  subsequent  purchaser  for  valuable 

460  Volume  XIV. 


Fraud  upon 


AND  CONVEYANCES. 


Subsequent  Purchasers. 


If,  However,  the  Statute  of  27  Elizabeth  Is  in  Affirmance  of  the  Common  Law,  as  the  pre- 
ponderance of  authorities  hold,1  the  rules  established  by  cases  arising  under 
that  statute  relating  to  voluntary  conveyances  of  real  property  would  seem  to 
be  applicable  also  to  voluntary  conveyances  of  personal  chattels.* 

Bona  Fides  a  Question  for  the  Jury.  —  Whether  a  subsequent  purchase  of  personal 
property  is  bona  fide  is  a  question  for  the  jury.3 

2.  The  Statute  of  27  Elizabeth  and  Its  Construction  —  a.  The  Text  of  the 
Statute.  —  The  statute  of  27  Elizabeth,  c.  4,  in  substance  provides  that  all 
conveyances,  etc.,  of  lands,  tenements,  or  other  hereditaments,  made  with 
intent  to  defraud  and  deceive  subsequent  purchasers,  shall  as  against  such  pur- 
chasers, their  heirs,  and  all  other  persons  claiming  under  them  who  shall  pur- 
chase "  for  money  or  other  good  consideration,"  be  void.  The  statute 
contains  a  proviso  that  its  provisions  shall  not  be  construed  to  make  void 
any  conveyance,  etc.,  made  "  for  good  consideration  and  bona  fide." 

b.  The  Statute  Affirmative  of  the  Common  Law.  —  The  statute  is 
in  affirmance  of  the  rules  and  principles  of  the  common  law.4 


consideration.  Jones  v.  Croucher,  1  Sim.  & 
St.  315;  Bill  v.  Cureton,  2  Myl.  &  K.  503. 

So  in  Nova  Scotia  and  North  Carolina  it  has 
been  held  that  a  voluntary  conveyance  of  per- 
sonal property  passes  the  title  as  against  sub- 
sequent purchasers.  Moore  v.  Moore,  13  Nova 
Scotia  525;  Garrison  v.  Brice,  3  Jones  L.  (48 
N.  Car.)  85;  Bell  v.  Blaney,  2  Murph.  (6  N. 
Car.)  171;  Bynum  v.  Miller,  86  N.  Car.  559,  41 
Am.  Rep.  467. 

But  in  Georgia  and  South  Carolina  it  has  been 
held  that  a  voluntary  conveyance  of  personal 
property  is  void  as  against  a  subsequent  bona 
fide  purchaser  for  valuable  consideration  with- 
out notice.  Fleming  v.  Townsend,  6  Ga.  103, 
50  Am.  Dec.  318;  Harper  v.  Scott,  12  Ga  125; 
Hudnal  v.  Wilder,  4  McCord  L.  (S.  Car.)  294, 
17  Am.  Dec.  744. 

Under  the  Tennessee  Act  of  1801,  c.  25,  if  a 
voluntary  conveyance  of  personal  property  be 
made  without  actual  fraud  and  is  registered, 
il  will  prevail  against  a  subsequent  purchaser. 
Marshall  v.  Booker,  1  Yerg.  (Tenn.)  13;  Laird 
v.  Scott,  5  Heisk.  (Tenn.)  314. 

1.  See  infra,  this  section,  The  Statute  of  27 
Elizabeth  and  Its  Construction  —  The  Statute 
Affirmative  of  the  Common  Law. 

2.  In  Gibson  v.  Love,  4  Fla.  217,  the  court 
said:  "  The  statute  of  27  Elizabeth,  though  its 
terms  apply  only  to  land,  yet  being  but  de- 
claratory of  the  common  law,  may  be  inter- 
preted as  defining  the  nature  and  effect  of 
fraudulent  conveyances  generally  —  in  its  let- 
ter re-enacting  the  common  law  as  to  fraud 
relating  to  land,  but  in  its  spirit  sanctioning 
and  sustaining  the  condemnation  passed  by 
the  common  law  upon  all  frauds." 

As  to  whether  voluntary  conveyances  are 
fraudulent  as  against  subsequent  purchasers 
under  the  statute  of  27  Elizabeth,  see  infra, 
this  section,  What  Conveyances  Are  Fraudulent 
Within  the  Statute —  Voluntary  Conveyances. 

3.  Question  of  Bona  Fides  Is  for  the  Jury. — 
Davis  v.  Bigler,  62  Pa.  St.  242,  I  Am.  Rep. 
393- 

4.  Statute  in  Affirmance  of  the  Common  law  — 
United  States.  —  Hamilton  v.  Russell,  I 
Cranch  (U.  S.)  309. 

Alabama.  —  Sewall  v.  Glidden,  I  Ala.  52; 
Gilliland  v.  Fenn,  90  Ala.  230;  Carter  v.  Cas- 
tleberry,  5  Ala.  277;  Killough  v.  Steele,  I 
Stew.  &  P.  (Ala.)  262. 
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Connecticut.  —  Kimball  v.  Hutchins,  3 
Conn.  450. 

Florida.  —  Gibson  v.  Love,  4  Fla.  217. 

Georgia.  —  Harper  v.  Scott,  12  Ga.  125; 
Fleming  v.  Townsend,  6  Ga.  103,  50  Am.  Dec. 
318. 

Illinois.  —  Campbell  v.  Whitson,  68  111.  240, 
18  Am.  Rep.  553;  Miller  v.  Marckle,  21  III. 
152. 

Iowa.  —  Gardner  v.  Cole,  21  Iowa  205. 

Massachusetts.  —  Beal  v.  Warren,  2  Gray 
(Mass.)  447. 

Missouri.  —  Howe  v.  Waysman,  12  Mo.  169, 
49  Am.  Dec.  126. 

New  Jersey.  —  Mellick  v.  Mellick,  47  N.  J. 
Eq.  86. 

New  York.  —  Riggs  v.  Murray,  2  Johns.  Ch. 
(N.  Y.)  565;  Jackson  v.  Henry,  10  Johns.  (N. 
Y.)  185,  6  Am.  Dec.  328. 

Pennsylvania.  —  Davis  v.  Bigler,  62  Pa.  St. 
242,  1  Am.  Rep.  393;  Thompson  v.  Lee,  3  W. 
&  S.  (Pa.)  479- 

South  Carolina.  —  Hudnal  v.  Wilder,  4  Mc- 
Cord L.  (S.  Car.)  294,  17  Am.  Dec.  744;  Hud- 
nal v.  Teasdall,  1  McCord  L.  (S.  Car.)  227,  10 
Am.  Dec.  671. 

In  Cadogan  v.  Kennett,  2  Cowp.  432,  Lord 
Mansfield  said:  "  The  principles  and  rules  of 
the  common  law,  as  now  universally  known 
and  understood,  are  so  strong  against  fraud  in 
every  shape  that  the  common  law  would  have 
attained  every  end  proposed  "  by  the  statute 
27  Eliz.,  c.  4.  But  as  Mr.  Justice  Story  has 
remarked,  this  is  perhaps  stating  the  matter 
somewhat  too  broadly,  at  least  in  regard  to 
the  construction  that  has  been  placed  upon  the 
statute  in  England  where  it  has  been  applied 
to  cases  of  voluntary  conveyances  whether 
they  are  fraudulent  or  not.  See  I  Story's  Eq. 
Jur.  (13th  ed.),  §  352,  and  see  the  opinion  of 
the  same  learned  judge  and  commentator  in 
Bean  v.  Smith,  2  Mason  (U.  S.)  252. 

Contrary  Doctrine. —  Mr.  Smith,  in  his  notes 
to  Twyne's  Case,  1  Smith  Lead.  Cas.  (8th  ed.) 
45,  says:  "  The  statute  of  27  Elizabeth  was, 
perhaps,  a  more  beneficial  enactment  than 
that  of  13  Elizabeth,  for  it  has  been  laid  down 
that  at  common  law  no  fraud  was  remedied 
which  should  defeat  an  after  purchase,  but 
only  that  which  was  committed  to  defraud  a 
former  interest,"  and  he  cites  Upton  z.  Bas- 
sett,  Cro.  Eliz.  444.  In  Long  v.  Wright,  3 
Voiume  XIV. 
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c.  In  Force  in  the  United  States.  —  The  statute  having  been  made 
before  the  settlement  of  the  United  States,  it  has  generally  been  adopted 
there  as  part  of  the  common  law,1  and  in  many  of  the  states  it  has  been 
re-enacted  in  the  same  or  in  nearly  the  same  terms.8 

d.  To  What  Classes  of  Property  the  Statute  Applies  —  (i)  Applies 
to  Lands  and  AH  Interests  Therein.  —  The  statute  applies  to  lands  3  and  to  all 
estates  and  interests  therein,4  whether  legal  or  equitable,5  including  mort- 
gages,6 leaseholds  or  chattels  real,7  rent  charges,8  and  annuities  issuing  out 
of  lands.9  In  England  the  statute  has  been  held  to  apply  to  copyholds  10  and 
advowsons.11 

(2)  Does  Not  Apply  to  Personal  Chattels.  — The  statute  does  not  apply  to 
personal  chattels.1* 


Jones  L.  (48  N.  Car.)  290,  Pearson,  J.,  who  de- 
livered the  opinion  of  the  court,  said:  "  The 
remedy  given  to  subsequent  purchasers  by  the 
statute  27  Eliz.  rests  wholly  upon  the  enact- 
ment of  the  statute." 

1.  Statute  Adopted  in  the  United  States  — 
United  States.  —  Calhcart  v.  Robinson,  5  Pet. 
(U.  S.)  264. 

Georgia.  —  Maynor  v.  Lewis,  2  Ga.  Dec.  (pt. 
ii.)  205. 

Iowa.  —  Gardner  v.  Cole,  21  Iowa  205. 

Maryland. — Baltimore  v.  Williams,  6  Md. 
235;  Cooke  v.  Kell,  13  Md.  469. 

Massachusetts.  —  Dyer  v.  Homer,  22  P'ck. 
(Mass.)  258;  Beal  v.  Warren,  2  Gray  (Mass.) 
447- 

New  York.  —  Jackson  v.  Henry,  10  Johns. 
(N.  Y.)  185,  6  Am.  Dec.  328. 

Pennsylvania.  —  Lancaster  v.  Dolan.  I  Rawle 
(Pa.)  231,  18  Am.  Dec.  625;  Dougherty  v. 
Jack.  5  W  .tts  (Pa.)  456,  30  Am  Dec.  335;  Fos- 
ter v.  Walton,  5  Watts  (Pa.)  378;  Speise  v. 
M'Coy,  6  W.  &  S.  (Pa.)  485,  40  Am.  Dec.  579; 
Jack  v.  Dougherty,  3  Watts  (Pa.)  151. 

2.  Statute  Re-enacted  in  Many  States  —  United 
States.  —  Hamilton  v.  Russell,  I  Cranch  (U.  S.) 
309;  Ridge  way  v.  Underwood,  4  Wash.  (U.  S.) 
129. 

Alabama.  —  Killough  v.  Steele,  1  Stew  &  P. 
(Ala.)  262;  Elliott  v.  Horn,  10  Ala.  348,  44  Am. 
Dec.  488;  Carter  v.  Castleberry,  5  Ala.  277; 
Frisbie  v.  McCarty,  1  Stew.  &  P.  (Ala.)  56; 
Corprew  v.  Arthur,  15  Ala.  525;  Griffin  v. 
Stoddard,  12  Ala.  783;  Gilliland  v.  Fenn,  90 
Ala.  230. 

Illinois.  —  Campbell  v.  Whitson,  68  111.  240, 
18  Am.  Rep.  553;  Miller  Marckle,  21  111. 
152. 

New  Jersey.  —  Mellick  v.  Mellick,  47  N.J. 
Eq    86;    Phelps  v.  Morrison,  25  N.  J.  Eq. 
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New  York.  —  Sterry  v.  Arden,  1  Johns.  Ch. 
(N.  Y.)  261;  Riggs  v.  Murray,  2  Johns.  Ch. 
(N.  Y.)  565. 

North  Carolina.  —  Long  v.  Wright,  3  Jones 
L.  (48  N.  Car.)  290. 

Rhode  Island.  —  Tiernay  v.  Claflin,  15  R.I. 
220. 

Tennessee.  —  Hubbs  v.  Brockwell,  3  Sneed 
(Tenn.)  574;  Harton  v.  Lyons,  97  Tenn.  180. 

Texas.  —  Fowler  z-.  Stoneum,  11  Tex.  478, 
62  Am.  Dec.  490. 

Virginia.  —  Tate  7'.  Liggat,  2  Leigh  (Va.) 
84;  Alexandria  Bank  v.  Patton,  1  Rob.  (Va.) 
528. 

Wisconsin.  —  Reynolds  v.  Vilas,  8  Wis.  471, 
76  Am.  Dec.  238. 


See  also  the  codes  and  statutes  of  Ihe  sev- 
eral states. 

3.  Growing  Trees  are   within   the  statute. 

Hal  ton  v.  Neal,  Buller's  N.  P.  90;  Curson  v. 
Blackhall,  Toth.  258.  22  Vin.  Abr.  21. 

4.  Statute  Applies  to  Lands  and  All  Interests 
Therein.  —  In  re  Walhampton,  26  Ch.  D.  391; 
Barton  v.  Van  Heythuysen.  11  Hare  126;  Bohn 
v.  Headley,  7  Har.  &  J.  (Md.)  257;  Baltimore 
v.  Williams,  6  Md.  235;  Long  v.  Wright,  3 
Jones  L.  (48  N.  Car.)  290;  Bell  v.  Blaney,  2 
Murph.  (6  N.  Car.)  171;  Davis  v.  Bigler,  62 
Pa.  St.  242,  r  Am.  Rep.  393;  Harton  v.  Lyons, 
97  Tenn.  180. 

0.  Applicable  to  Legal  and  Equitable  Estate.  — 
Barton  j.  Van  Heythuysen,  11  Hare  126; 
Lister  v.  Turner,  5  Hare  281;  Richardson  v. 
Armitage,  18  Grant  Ch.  (U.  C.)  512. 

6.  Mortgages.  —  Lloyd  v.  Attwood,  3  De  G. 
&  J.  6r4;  Kimball  v.  Hutchins,  3  Conn.  450; 
Clapp  v.  Leatherbee,  18  Pick.  (Mass.)  131; 
Webb  v.  Roff,  9  Ohio  St.  430. 

A  fraudulent  transfer  by  a  mortgagee  of  his 
interest  in  the  land  mortgaged  is  within  the 
purview  of  the  New  Jersey  statute  (Gen.  Stat. 
1895,  p.  1604,  §  13).  Mellick  v.  Mellick,  47  N. 
J.  Eq.  86,  affirmed  48  N.  J.  Eq.  613. 

7.  Leaseholds  and  Chattels  Real.  —  Co.  Litt. 
3^;  Price  v.  Jenkins,  5  Ch.  D.  619;  Meek  v. 
Kettlewell,  I  Hare  464;  Ashe  v.  Low,  I  Law 
Rec.  N.  S.  145. 

8.  Rent  Charges.  —  Garth  v.  Ersfield,  J.  Bridg. 
22,  cited  in  ti  Hare  132.  But  see  McClintock 
v.  Ashe,  2  Law  Rec.  N,  S.  45. 

9.  Annuities.  —  Poulton  v.  Wiseman,  Noy 
105. 

10.  Copyhold.  —  Com.  Dig.,  tit.  Copyhold,  N; 
Hevdon's  Case,  3  Coke  7;  Currie  v.  Nind,  I 
Myl.  &  C.  17;  Doe  v.  Bottriell,  5  B.  &  Ad.  131, 
27  E.  C.  L.  64;  Doe  v.  Routledge,  2  Cowp. 
705;  Reyner  v.  Powel,  2  Brownl.  79;  Long  v. 
Wright,  3  Jones  L.  (48  N.  Car.)  290.  But  see 
Buller's  N.  P.  108. 

11.  Advowsons.  —  Hill  v.  Exeter,  2  Taunt.  69; 
Gully  v.  Exeter,  10  B.  &  C.  584,  21  E.  C.  L. 
137.  5  Bing.  171,  15  E.  C.  L.  408. 

12.  Personal  Chattels  Not  Within  the  Statute  — 
England. — Jones  v.  Croucher,  1  Sim.  &  St. 
315:  In  re  Walhampton,  26  Ch.  D.  391;  Meek 
v.  Kettlewell,  I  Hare  464;  Barton  v.  Van  Hey- 
thuysen, 11  Hare  126;  Bill  v.  Cureton,  2  Myl. 
&  K.  503. 

Canada.  —  Ashe  v.  Low,  1  Law  Rec.  N.  S. 
145;  Moore  v.  Moore,  13  Nova  Scotia  525. 

Alabama.  —  Sewall  v.  Glidden,  I  Ala.  52. 

Kentucky. — Anderson  v.  Green,  7  J.  J. 
Marsh.  (Ky.)  448,  23  Am.  Dec.  417. 
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e.  What  Conveyances  Are  Fraudulent  Within  the  Statute - 
(i)  Conveyances  Made  zuil/t  Actual  Intent  to  Defraud  Purchasers.  —  Convey- 
ances made  with  actual  intent  to  defraud  subsequent  purchasers  1  are  void  as 
against  such  purchasers,  where  the  purchase  is  made  bona  fide  and  for  valua- 
ble consideration.2 

Notice.  —  And  it  has  been  generally  held  that  this  is  so  even  though  the 
purchaser  has  notice  of  the  fraudulent  conveyance.3  But  in  a  few  of  the 
United  States  it  has  been  held  that  the  statute  will  not  protect  purchasers 
with  notice  against  the  prior  fraudulent  conveyance.4 


Maryland.  —  Baltimore  v.  Williams,  6  Md. 
235;  Bohn  v.  Headley,  7  Har.  &  J.  (Md.)  257. 

New  Hampshire.  —  Doolittle  v.  Lyman,  44 
N.  H.  608. 

North  Carolina.  —  Potts  v.  Blackwell,  3 
Jones  Eq.  (5b  N.  Car.)  449;  Jones  v.  Hall,  5 
Jones  Eq.  (58  N.  Car.)  26;  Garrison  v.  Brice, 
3  Jones  L.  (48  N.  Car.)  85;  Bell  v.  Blaney,  2 
Murph.  (6  N.  Car.)  171;  Long  v.  Wright,  3 
Jones  L.  (48  NT.  Car.)  290;  Barwick  v.  Wood, 
3  Jones  L.  (4S  N.  Car.)  306;  Bynum  v.  Miller, 
86  N.  Car.  559,  41  Am.  Rep.  467. 

Pennsylvania.  —  Davis  v.  Bigler,  62  Pa.  St. 
242,  1  Am.  Rep.  393. 

South  Carolina. — Teasdale  v.  Atkinson,  2 
Brev.  (S.  Car.)  48. 

Tennessee.  —  Marshall  v.  Booker,  1  Yerg. 
(Tenn.)  13;  Harton  v.  Lyons,  97  Tenn.  180. 

Virginia.  —  Tate  v.  Liggat,  2  Leigh  (Va.)  84. 

The  statute  does  not  embrace  choses  in  ac- 
tion. Anderson  v.  Green,  7  J.J.  Marsh.  (Ky.) 
448.  23  Am.  Dec.  417. 

In  Georgia  the  statute  was  held  to  include 
conveyances  of  slave?.  The  court  said  that 
though  personal  property  was  not  embraced  in 
the  terms  of  the  statute,  it  fell  within  its  spirit, 
and  that  it  was  clearly  the  policy  of  the  state 
to  extend  the  provisions  of  the  statute  to  per- 
sonal property.  Fleming  v.  Townsend,  6  Ga. 
103.  50  Am.  Dec.  3 rS. 

The  Texas  Act  of  1810  (Hart.  Dig.  454)  ex- 
tended its  protection  10  subsequent  purchasers 
of  slaves  as  well  as  of  lands.  Fowler  v. 
Stoneum,  11  Tex.  478,  62  Am.  Dec.  490;  Rob- 
inson v.  Martel,  n  Tex.  149. 

1.  Fraud  a  Question  for  the  Jury.  —  Whether 
or  not  there  existed  an  actual  intent  to  defraud 
subsequent  purchasers  is  a  question  for  the 
jury  under  proper  instructions.  Seward  v. 
Jackson,  8  Cow.  (N.  Y.)  406. 

Fraud  May  Be  Inferred  from  Circumstances, 
such  as  the  smallness  of  the  consideration 
expressed,  compared  with  the  fair  price  of  the 
property  conveyed;  the  want  of  proof  of  any 
price  having  been  actually  paid;  the  grantor 
continuing  in  possession  or  exercising  acts  of 
ownership;  or  circumstances  attending  the 
delivery  and  execution  of  the  deed.  Hildreth 
v.  Sands,  2  Johns.  Ch.  (N.  Y.)  35,  affirmed  14 
Johns.  (N.  Y.)  493. 

2.  Actual  Intent  to  Defraud  Subsequent  Pur- 
chasers—  England. — Cracknall  v.  Janson,  11 
Ch.  D.  1;  Lloyd  v.  Attwood,  3  De  G.  &  J.  614; 
Phipps  v.  Ennismore,  4  Russ.  131;  Crafford  v. 
McDonagh,  5  U.  C.  L.  J.  187;  Doe  v.  Rout- 
ledge,  2  Cowp  705;  Gooche's  Case,  5  Coke  60. 

Alabama.  —  Stokes  v.  Jones,  18  Ala.  734; 
Eddins  v.  Wilson,  1  Ala.  237;  Carter  v.  Castle- 
berry,  5  Ala.  277;  Stiles  v.  Lightfoot,  26  Ala. 
443- 


California.- — Vance  v.  Boynton,  8  Cal.  554. 
Connecticut.  —  Kimball  v.  Hutchins,  3  Conn. 
450;  Preston  v.  Crofut,  1  Conn.  527,  note. 

Indiana.  —  Anderson  v.  Etcer,  102  Ind. 
"5- 

Iowa.  —  Gardner  v.  Cole,  21  Iowa  214. 
Kentucky. —  Enders  v.  Williams,  I  Met.  (Ky.) 
346;  Lewis  v.  Love,  2  B.  Mon.  (Ky.)  345. 
Maine.  —  Wyman  v.  Brown,  50  Me.  139. 
Massachusetts.  —  Ricker  v.  Ham,  14  Mass. 
137. 

New  Jersey.  —  Mellick  v.  Mellick,  47  N.  J. 
Eq.  86,  affirmed  48  N.  J.  Eq.  613. 

New  York.  —  Sanger  i\  Eastwood,  19  Wend. 
(N.  Y.)  514;  Jackson  v.  Town,  4  Cow.  (N.  Y.) 
599,  15  Am.  Dec.  405;  Wadsworth  v.  Havens, 
3  Wend.  (N.  Y.)  411. 

Pennsylvania.  —  Rogers  v.  Hall,  4  Watts 
(Pa.)  359;  Thompson  v.  Lee,  3  W.  &  S.  (Pa.) 
479. 

South  Carolina.  —  Hudnal  v.  Wilder,  4  Mc- 
Cord  L.  (S.  Car.)  294,  17  Am.  Dec.  744. 

Tennessee.  —  Laird  v.  Scott,  5  Heisk.  (Tenn.) 
314;  Harton  z.  Lyons,  97  Tenn.  180. 

Texas.  —  Robinson  v.  Martel,  11  Tex.  149. 
A  Sheriff's  Sale  and  Conveyance  upon  Execu- 
tion, made  by  collusion  of  the  parties  with  in- 
tent to  defraud  subsequent  purchasers,  is  void 
as  against  such  purchasers  under  the  statute 
of  27  Elizabeth.  Reynolds  v.  Vilas,  8  Wis.  471, 
76  Am.  Dec.  238.  See  also  Wiggins  v.  Silver- 
thorn,  10  Wis.  492. 

3.  Purchaser  with  Notice  Within  the  Protection 
of  the  Statute  —  England. — Chapman  v.  Em- 
ery, 1  Cowp.  278;  Doe  v.  Bottriell,  5  B.  &  Ad. 
131,  27  E.  C.  L.  64;  Gooche's  Case,  5  Coke  60; 
Doe  v.  Routledge,  2  Cowp.  705. 

Alabama.  —  Myers  v.  Peek,  2  Ala.  659;  Gil- 
liland  v.  Fenn,  90  Ala.  230;   Elliott  v.  Horn, 
10  Ala.  348,  44  Am.  Dec.  488. 
Indiana.  —  Anderson  v.  Etter,  102  Ind.  115. 
Iowa.  —  Gardner  v.  Cole,  21  Iowa  216. 
Kentucky.  —  Enders   v.    Williams,    I  Met. 
(Ky.)  346;  Lewis  v.  Love,  2  B.  Mon.  (Ky.)  345. 
Maine.  —  Wyman  v.  Brown,  50  Me.  139. 
Massachusetts.  —  Ricker  v.  Ham,  14  Mass. 
137. 

New  York.  —  Sanger^.  Eastwood,  19  Wend. 
(N.  Y.)  514. 

North  Carolina.  —  Freeman  Eatman,  3 
Ired.  Eq.  (38  N.  Car.)  81,  40  Am.  Dec.  444. 

South  Carolina.  —  Hudnal  v.  Wilder,  4  Mc- 
Cord.  L.  (S.  Car.)  294,  17  Am.  Dec.  744. 

Tennessee.  —  Laird  v.  Scott,  5  Heisk.  (Tenn.) 
314;  Harton  v.  Lyons,  97  Tenn.  180. 

4.  Purchaser  with  Notice  Not  Within  the  Pro- 
tection of  the  Statute. —  Prestidge  v.  Cooper,  54 
Miss.  74;  Watson  v.  Dickens,  12  Smed.  &  M. 
(Miss.)  608;  Stevens  v.  Morse,  47  N.  H.  532; 
McClenny  v.  Floyd,  10  Tex.  159;  Lewis  v. 
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Beason  for  the  Eule  as  to  Notice.  —  The  reason  that  notice  will  not  preclude  the 
subsequent  purchaser  from  avoiding  the  fraudulent  conveyance  is  that  the 
notice  is  simply  notice  of  a  nullity,  for  the  statute  makes  such  a  conveyance 
absolutely  void.  If  the  purchaser  knows  of  it,  he  also  knows  that  it  is  a 
nullity.1 

Under  the  Proviso  in  the  Statute  of  27  Elizabeth,2  though  a  conveyance  is  made  with 
intent  to  defraud  subsequent  purchasers,  if  it  is  made  to  a  bona  fide  purchaser 
for  valuable  consideration  without  notice  he  will  be  protected  against  subse- 
quent purchasers  from  the  vendor;3  but  only  to  the  extent  of  the  considera- 
tion paid.4 

(2)  Conveyances  Made  with  Lntent  to  Defraud  Creditors.  —  It  has  been 
generally  held  in  the  United  States  that  the  fact  that  a  conveyance  is  made  for 
the  purpose  of  defrauding  the  creditors  of  the  grantor  will  not,  under  the 
statute  of  27  Elizabeth,  render  it  void  against  a  subsequent  bona  fide  pur- 
chaser for  valuable  consideration.5  But  in  a  few  of  the  states  a  contrary  doc- 
trine prevails,6  on  the  ground,  it  would  seem,  that  where  a  conveyance  is 


Castleinan,  27  Tex.  407;  Robinson  v.  Martel, 
II  Tex.  149. 

Under  the  California  Statute  only  purchasers 
without  notice  are  entitled  to  relief  against  a 
prior  fraudulent  conveyance.  Lawton  v.  Gor- 
don, 34  Cal.  36,  91  Am.  Dec.  670. 

Under  the  Missouri  Eevised  Statutes  (1879), 
§§2497,  2493  (Rev.  Stat.  1889.  §§  5170,  5171). 
either  constructive  or  actual  notice  will  pre- 
vent a  conveyance  from  being  deemed  fraudu- 
lent in  favor  of  a  subsequent  purchaser,  un- 
less it  shall  appear  that  the  grantee  in  such 
conveyance  was  privy  to  the  fraud  intended. 
Charles  v.  Patch,  87  Mo.  450;  Bonney  v.  Tay- 
lor, 90  Mo.  63,  overruling  Shaw  v.  Tracy,  83 
Mo.  224. 

Under  the  North  Carolina  Statute  of  1840,  c. 

28,  a  purchaser  was  not  protected  against  a 
prior  fraudulent  conveyance  of  which  he  had 
notice.  Hiatt  v.  Wade,  8  Ired.  L.  (30  N.  Car.) 
340;  Triplett  v.  Witherspoon,  70  N.  Car.  589. 

1.  Eeason  for  Eule.  —  Chapman  v.  Emery,  1 
Cowp.  278;  Doe  v.  Routledge,  2  Cowp.  705; 
Gilliland  v.  Fenn,  90  Ala.  230;  Myers  v.  Peek, 
2  Ala.  659;  Gardner  v.  Cole,  21  Iowa  216; 
Lewis  v.  Love,  2  B.  Mon.  (Ky.)  345;  Ricker  v. 
Ham,  14  Mass.  137;  Freeman  v.  Eatman,  3 
Ired.  Eq.  (38  N.  Car.)  81,  40  Am.  Dec.  444. 

2.  See  supra,  this  section  and  subsection, 
The  Text  of  the  Statute. 

3.  Purchasers  for  Value  Without  Notice  Saved 
from  the  Operation  of  the  Statute.  —  Tiernay  v. 
Claflin,  15  R.  I.  220;  Mellick  v.  Mellick,  47  N. 
J.  Eq.  86,  affirmed  48  N.  ].  Eq.  613. 

4.  Mellick  v.  Mellick,  47  N.  J.  Eq.  86,  affirmed 
48  N.  J.  Eq.  613. 

The  Ehode  Island  Statute  (Pub.  Stat.  1882,  c. 
173,  §  1)  substantially  re-enacts  the  statute  of 
27  Elizabeth,  but  omits  the  proviso  in  favor  of 
bona  fide  purchasers  for  value.  But  it  has  been 
held  that  the  statute  must  be  construed  like 
the  statute  of  Elizabeth,  and  as  if  the  proviso 
had  not  been  omitted.  Tiernay  v.  Claflin,  15 
R.  I.  220. 

5.  Conveyances  to  Defraud  Creditors  —  Cali- 
fornia. —  Lawton  v.  Gordon,  34  Cal.  36,  gi 
Am.  Dec.  670. 

Indiana.  —  Edwards  v.  Haverstick,  53  Ind. 
348;  Etter  v.  Anderson,  84  Ind.  333. 

Iowa.  —  Mellen  v.  Ames,  39  Iowa  283. 

Maine. — Woodman  v.  Bodfish,  25  Me.  317. 
But  see  Wyman  v.  Brown,  50  Me.  148. 


Mississippi.  —  Prestidge  v.  Cooper,  54  Miss. 
74- 

Missouri.  —  Bonney  v.  Taylor,  go  Mo.  63. 

New  Hampshire.  —  Stevens  v.  Morse,  47  N. 
H.  532;  Doolittle  v.  Lyman,  44  N.  H.  608. 

New  York.  —  Sanger  v.  Eastwood,  19  Wend. 
(N.  Y.)  514- 

Ohio.  —  Douglas  v.  Dunlap,  10  Ohio  162; 
Crumbaugh  Kugler,  2  Ohio  St.  373;  Bur- 
gett  v.  Burgett,  I  Ohio  469,  13  Am.  Dec.  634; 
Webb  v.  Roff,  9  Ohio  St.  430.  But  see  Van- 
zant  v.  Davies,  6  Ohio  St.  52. 

Tennessee.  —  Harton  v.  Lyons,  97  Tenn. 
1  So. 

Virginia.  —  Alexandria  Bank  v.  Patton,  I 
Rob.  (Va.)  528. 

Wisconsin.  —  Schettler  v.  Brunette,  7  Wis. 
197. 

A  conveyance  made  to  defraud  creditors  is 
not  void  under  the  statute  of  27  Elizabeth  as 
against  a  subsequent  purchaser  with  notice. 
Foster  v.  Walton,  5  Watts  (Pa.)  378;  Fowler  v. 
Stoneum,  11  Tex.  478,  62  Am.  Dec.  490;  Mc- 
Clenny  v.  Floyd,  10  Tex.  159.  See  also  Cop- 
page  v.  Barnett,  34  Miss.  621. 

Must  Be  an  Additional  Ground  for  Belief.  —  A 
conveyance  made  to  defraud  creditors  is, 
when  il  is  fully  executed,  binding  on  a  subse- 
quent grantee  of  the  fraudulent  grantor  unless 
such  subsequent  grantee  establishes  as  the 
basis  of  his  right  to  relief  some  other  ground 
in  addition  to  the  fact  that  it  was  made  to  de- 
fraud creditors;  and  the  fact  that  such  con- 
veyance is  a  violation  of  a  criminal  statute 
cannot  of  itself  serve  as  such  additional 
ground.    Anderson  v.  Etter.  102  Ind.  115. 

That  a  Person  Was  Deeply  Involved  in  Debt 
when  he  executed  a  voluntary  conveyance  of 
land  is  strong  evidence  that  the  conveyance 
was  made  to  defraud  subsequent  purchasers. 
Paine  v.  Doe,  7  Blackf.  (Ind.)  485.  See  also 
Anderson  v.  Etter,  102  Ind.  115. 

6.  Conveyances  Made  to  Defraud  Creditors  Held 
Void  as  to  Subsequent  Purchasers.  —  Griffin  v. 
Stoddard,  .  12  Ala.  783;  Elliott  v.  Horn,  10 
Ala.  34S,  44  Am.  Dec.  488;  Corprew  v.  Arthur, 
15  Ala.  525;  Gilliland  v.  Fenn,  90  Ala.  230; 
Stokes  v.  Jones,  21  Ala.  731;  Clapp  v.  Tirrell, 
20  Pick.  (Mass.)  247;  Fullen  wider  v.  Roberts, 
4  Dev.  &  B.  L.  (20  N.  Car.)  278. 

Under  the  Tennessee  Act  of  1801,  c.  25,  §  2,  a 
conveyance  of  land  to  defraud,  hinder,  and 
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tainted  with  fraud  the  law  will  presume  that  it  was  made  with  intent  to  defraud 
subsequent  purchasers.1 

(3)  Voluntary  Conveyances  —  (a)  In  General  —  aa.  English  Rule.  —  In  England 
the  rule  is  well  established  that  a  voluntary  conveyance,  though  untainted  by 
any  actual  intention  of  fraud,2  is  void  as  against  a  subsequent  bona  fide  pur- 
chaser for  valuable  consideration,3  even  though  such  purchaser  has  notice  of 
the  prior  conveyance.4 


•  delay  creditors  was  held  to  be  void  as  against 
bona  fide  purchasers  without  notice,  but  valid 
as  against  purchasers  with  notice.  Hubbs  v. 
,  Brockwell,  3  Sneed  (Tenn.)  574. 

A  Voluntary  Conveyance  Made  for  the  Purpose 
of  Defrauding  the  Grantor's  Creditors  is  fraudu- 
lent and  void  as  against  a  subsequent  bona 
fide  purchaser  for  valuable  consideration. 
Lewis  v.  Love,  2  B.  Mon.  (Ky.)  345;  Ricker  v. 
Ham,  14  Mass.  137;  Clapp  v.  Leatherbee,  18 
Pick.  (Mass.)  131;  Hudnal  v.  Wilder,  4  Mc- 
Cord  L.  (S.  Car.)  294,  17  Am.  Dec.  744.  Com- 
pare T  t3.sAa.lt  v.  Atkinson,  2  Brev.  (S.  Car.)  48. 

A  warranty  deed  fraudulent  as  to  the  grant- 
or's creditors  does  not  create  an  estoppel 
against  subsequent  bona  fide  purchasers  from 
the  grantor  so  as  to  give  to  the  fraudulent 
grantee  the  benefits  of  a  title  subsequently  ac- 
quired by  the  grantor.  Stokes  v.  Jones,  18 
Ala.  734,  2r  Ala.  731.  See  also  the  title 
Estoppel,  vol.  11,  p.  416. 

Conveyance  to  Third  Party  of  Property  Pur- 
chased by  an  Insolvent.  —  If  a  person  who  is  in- 
solvent or  in  failing  circumstances  purchases 
property  with  his  own  money  and  has  it  con- 
veyed by  his  vendor  to  a  third  party,  that  con- 
veyance is  void  as  to  subsequent  purchasers 
of  the  property  from  him.  Howe  v.  Ways- 
man,  12  Mo.  169,  49  Am.  Dec.  126;  Rankin  v. 
Harper.  23  Mo.  579;  Dunnica  v.  Coy,  24  Mo. 
167,  69  Am.  Dec.  420;  Henderson  v.  Dickey, 
50  Mo.  161;  Shaw  v.  Tracy,  83  Mo.  224.  But 
see  Bonney  v.  Taylor,  90  Mo.  63. 

A  purchase  of  land  by  a  father  in  the  name 
of  his  son  for  the  purpose  of  defrauding  his 
creditors  is  void  as  against  subsequent  pur- 
chasers from  the  father.  Elliott  v.  Horn,  10 
Ala.  348,  44  Am.  Dec.  488. 

The  Assignment  of  a  Mortgage  to  Escape  Exe- 
cution Is  Void  as  Against  a  Subsequent  Purchaser. 
Clapp  v.  Leatherbee,  18  Pick.  (Mass.)  131. 

The  Payment  of  the  Grantor's  Debts  After  a 
Conveyance  in  Fraud  of  Creditors  validates  the 
deed;  but  where  it  is  attended  with  circum- 
stances which  authorize  a  belief  that  no 
change  of  property  was  actually  intended 
to  take  place,  but  that  it  should  revert  to 
the  donor  as  soon  as  the  debts  were  paid, 
the  rights  of  a  subsequent  purchaser  cannot  be 
affected  by  the  payment  of  the  debts.  Hudnal 
v.  Wilder,  4  McCord  L.  (S.  Car.)  294,  17  Am. 
Dec.  744. 

A  Court  of  Equity  Will  Not  Assist  the  Fraudu- 
lent Grantee  in  a  voluntary  conveyance  made 
for  the  purpose  of  defrauding  creditors  to 
make  good  his  fraudulent  title  against  a  sub- 
sequent purchaser  in  good  faith  who  has  paid 
full  value.    Anderson  v.  Etter,  102  Ind.  115. 

1.  See  Burrel's  Case,  6  Coke  72;  Clapp  v. 
Leatherbee,  18  Pick.  (Mass.)  131. 

2.  The  Question  of  the  Grantor's  Indebtedness 
when  he  executed  the  voluntary  deed  is  im- 
material.     Rex    v.    Nottingham,    Lane  47; 
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White  -:.  Stringer,  2  Lev.  106;  Doe  v.  Man- 
ning, 9  East  59. 

3.  Voluntary  Conveyances  Void  as  Against  Sub- 
sequent Purchasers.  —  Colvile  v.  Parker,  Cro. 
Jac.  158;  Goodright  1;  Moses,  2  W.  Bl.  1019; 
Chapman  v.  Emery,  1  Cowp.  278;  Hill  v. 
Exeter,  2  Taunt.  69;  Gully  v.  Exeter,  5  Bing. 
171,  15  E.  C.  L.  408,  10  B.  &  C.  584,  21  E.  C. 
L.  137;  Doe  v.  Rowe,  4  Bing.  N.  Cas.  737,  33 
E.  C.  L.  515;  Doe  v.  Rolfe,  8  Ad.  &  El.  650,  35 
E.  C.  L.  482;  Doe  v.  Rusham,  17  Q.  B.  723, 
79  E.  C.  L.  723;  Tarleton  v.  Liddell,  17  Q.  B. 
390,  79  E.  C.  L.  390;  Croker  v.  Martin,  1  Bligh 
573:  Harding  v.  Howell,  14  App.  Cas.  307; 
Ds  Mestre  v.  West,  (1891)  A.  C.  264;  Jenkins 
v.  Kemishe,  Hardres  395,  1  Lev.  150;  Schreiver 
v.  Dinkel,  54  L.  T.  N.  S.  911,  affirming  54  L. 
J.  Ch.  241;  Parry  v.  Carwarden,  2  Dick.  544; 
Shaw  v.  Standish,  I  Eq.  Cas.  Abr.  353;  Saund- 
ers v.  Dehew,  2  Vern.  271;  White  v.  Hussey, 
Prec.  Ch.  14;  Newstead  v.  Searles,  I  Atk.  265; 
Walker  v.  Burrows,  1  Atk.  93;  Senhouse  v. 
Earle,  Ambl.  285;  Underwood  v.  Hitchcox,  r 
Ves.  279;  Williamson  v.  Codrington,  I  Ves. 
511;  Townshend  v.  Windham,  2  Ves.  1;  Met- 
calfe v.  Pulvertoft,  I  Ves.  &  B.  180;  Buckle  v. 
Mitchell,  18  Ves.  Jr.  roo;  Jerrard  v.  Saunders, 
2  Ves.  Jr.  454;  Bolton  v.  Bolton,  3  Swanst.  414, 
note  a;  Currie  v.  Nind,  I  Myl.  &  C.  17;  Peter 
v.  Nicolls,  L.  R.  ir  Eq.  391;  Hall  v.  Hall,  L. 
R.  14  Eq.  365;  Rosher  v.  Williams,  L.  R.  20 
Eq.  210;  Townend  v.  Toker,  L.  R.  1  Ch.  446; 
Leach  v.  Dene,  L.  R.  I  Ch.  461,  note;  Price  v. 
Jenkins,  4  Ch.  D.  483;  Teasdale  v.  Braith- 
waite,  5  Ch.  D.  630,  affirming  4  Ch.  D.  85; 
Trowell  v.  Shenton,  8  Ch.  D.  318;  Shurmur  v. 
Sedgwick,  24  Ch.  D.  597;  In  re  Walhampton, 
26  Ch.  D.  391;  In  re  Cameron,  37  Ch.  D.  32; 
In  re  Barker,  44  L.  J.  Ch.  489;  Willats  v. 
Busby,  5  Beav.  193;  Daking  v.  Whimper,  26 
Beav.  568;  Holloway  v.  Millard,  1  Madd.  413; 
Kelson  v.  Kelson,  10  Hare  38s;  Clarke  v.  Wil- 
lott,  L.  R.  7  Exch.  313;  Underwood  v.  Cour- 
town,  2  Sch.  &  Lef.  41. 

In  De  Mestre  v.  West,  (1891)  A.  C.  264,  the 
Earl  of  Selborne,  who  delivered  the  opinion  of 
the  court,  said:  "  The  general  rule  has  long 
been  settled  that  a  voluntary  conveyance, 
even  though  from  the  most  honest  motives 
and  the  most  moral  considerations,  may  be 
defeated,  according  to  the  construction  which 
has  been  placed  upon  the  statute  of  27  Eliz., 
c.  4,  by  a  subsequent  conveyance  to  a  pur- 
chaser for  value." 

4.  Purchaser  with  Notice  Protected  by  the 
Statute.  —  Taylor  v.  Stile,  cited  in  2  Sugden  on 
Vendors  (8th  Am.  ed.)  455;  Pulvertoft  v.  Pul- 
vertoft, 18  Ves.  Jr.  84;  Doe  v.  Manning,  9 
East  59;  Currie  v.  Nind,  1  Myl.  &  C.  17;  Da- 
king  v.  Whimper,  26  Beav.  568;  Buckle  v. 
Mitchell,  18  Ves.  Jr.  100;  Fletcher  v.  Kette- 
man,  40  L.  J.  Ch.  624;  Bayspoole  v.  Collins, 
L.  R.  6  Ch.  228;  De  Hoghton  v.  Money,  L.  R. 
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This  Rule  Is  Based  upon  the  Theory  that  the  subsequent  transfer  for  valuable 

consideration  raises  a  conclusive  presumption  of  fraud  in  the  voluntary 
conveyance.1 

Rule  Inequitable,  but  Adhered  to  upon  the  Doctrine  of  Stare  Decisis.  —  The  English  rule 
was  not  settled  without  much  conflict  of  judicial  opinion.  Some  of  the  early 
cases  held  voluntary  conveyances  when  made  bona  fide  to  be  valid  as  against 
subsequent  purchasers,2  and  the  rule  as  finally  established  has  been  con- 
demned by  very  many  able  jurists  as  inequitable,  and  as  sanctioning  rather  than 
preventing  fraud,  and  it  has  been  adhered  to  reluctantly  upon  pressure  of 
authority,  and  in  order  to  give  security  to  the  many  tifles  that  have  been 
acquired  and  held  under  it.3 

In  Canada  the  English  rule  prevails,4  except  where  modified  by  statute.5 
bb.  American  Rule  —  {ad)  Purchasers  with  Arotice.  —  In   the   United  States  the 
authorities  are  almost  unanimous  in  holding  that  a  voluntary  conveyance,  if 
made  bona  fide,  is  valid  as  against  a  subsequent  purchaser  with  notice  of  the 
conveyance.6 


I  Eq.  154;  Clarke  v.  Wright,  6  H.  &  N.  849; 
Ford  v.  Stuart,  15  Beav.  493;  Doe  v.  James,  16 
East  212. 

1.  Theory  upon  Which  the  Rule  Is  Based.  — 

Doe  v.  Manning,  9  East  59;  Colvile  v.  Parker, 
Cro.  Jac.  158;  Doe  v.  Rusham,  17  Q.  B.  723,  79 
E.  C.  L.  723;  Townshend  v.  Windham,  2  Ves. 
t;  Cathcart  v.  Robinson,  5  Pec.  (U.  S.)  264; 
Anderson  v.  Etter,  102  Ind.  115;  Beal  v.  War- 
ren, 2  Gray  (Mass.)  447;   Fowler  v.  Stone um, 

II  Tex.  478,  62  Am.  Dec.  490. 
In  Cathcart  v.  Robinson,  5  Pet.  (U.  S.)  264, 

Chief  Justice  Marshall,  who  delivered  the 
opinion  of  the  court,  speaking  of  the  English 
decisions  which  establish  the  rule  stated  in  the 
text,  said:  "  Their  decisions  do  not  maintain 
that  a  transaction  valid  at  the  time  is  rendered 
invalid  by  the  subsequent  act  of  the  party. 
They  do  not  maintain  that  the  character  of  the 
transaction  is  changed,  but  that  testimony 
afterwards  furnished  may  prove  its  real  char- 
acter. The  subsequent  sale  of  the  property  is 
carried  back  to  the  deed  of  settlement,  and 
considered  as  proving  that  deed  to  have  been 
executed  with  a  fraudulent  intent  to  deceive  a 
subsequent  purchaser." 

2.  Early  Authorities  Contra.  —  In  White  v. 
Stringer,  3  Keb.  322,  and  in  Teynham  v. 
Mullins.  1  Mod.  119,  a  voluntary  conveyance 
was  held  good  as  against  a  subsequent  pur- 
chaser for  value  who  took  with  notice  of  the 
settlement  and  who  accepted  collateral  secur- 
ity as  indemnity  against  it.  In  the  former 
case  the  court  said:  "  27  Eliz.,  cap.  4,  that 
voids  voluntarily  with  power  of  revocation, 
doth  imply  thai  voluntary  conveyance  without 
such  power  was  good."  In  the  latter  case 
Hale,  C.  J.,  said:  "  A  deed  may  be  voluntary, 
and  yet  not  fraudulent,  otherwise  most  of  the 
settlements  in  England  would  be  avoided." 
See  also  Oxley  v.  Lee,  r  Atk.  625. 

Other  early  cases  may  be  found  referred  to 
in  Doe  v.  Manning,  9  East  59,  the  case  which 
finally  established  on  a  firm  foundation  the 
rule  stated  in  the  text. 

3.  Doctrine  Adhered  to  Reluctantly  to  Give  • 
Security  to  Property.  —  See  the  judgment  of  Sir 
William  Grant  in  Buckle  v.  Mit;hell,  18  Ves. 
Jr.  no;  of  Sir  James  Mansfield  in  Doe  v.  Mar- 
tyr, 1  B.  &  P.  N.  R.  332;  of  Lord  Thurlnw  in 
Evelyn  v.  Templar,  2  Bro.  C.  C.  149;  of  Chan- 


cellor Kent  in  Sterry  v.  Arden,  1  Johns.  Ch. 
(N.  Y.)  261;  of  Chief  Justice  Gibson  in  Lan- 
caster v.  Dolan,  I  Rawle  (Pa.)  231,  18  Am. 
Dec.  625;  and  of  Judge  Dillon  in  Gardner  v. 
Cole.  21  Iorra  205.  See  also  the  opinion  of  the 
court  in  the  following  cases:  Gilliland  v. 
Fenn,  90  Ala.  230;  Fowler  v.  Stoneum,  11 
Tex.  478,  62  Am.  Dec.  490;  Howard  v.  Wil- 
liams, 1  Bailey  L.  (S.  Car.)  575. 

4.  Rule  in  Canada. —  Doe  v.  McRae,  6  U. 
C.  Q.  B.  O.  S.  502;  Wilson  v.  Wilson,  8  U. 
C.  C.  P.  525;  Conlin  v.  Elmer,  16  Grant  Ch. 
(U.  C.)  541;  Buchanan  v.  Campbell,  14  Grant 
Ch.  (U.  C.)  163-  Ross  v.  Harvey,  3  Grant  Ch. 
(U.  C.)649;  Doe  v.  McCulley,  8  N.  Bruns.  508. 
affirming  8  N.  Bruns.  194;  Doe  v.  Hatfield,  4 
N.  Bruns.  T22;  Richardson  71.  Armitage,  18 
Grant  Ch.  (U.  C.)  512;  Weller  v.  Hartgraves, 
14  U.  C.  C.  P.  360;  Doe  v.  Blanchfield,  I  U. 
C.  Q.  B.  350;  Doe  v.  McGill,  1  Rob.  &  J.  Dig. 
(Ont.)  1598. 

5.  In  Ontario  it  has  been  held  that  the  vol- 
untary conveyances  act  of  1868  gave  effect  as 
against  subsequent  purchasers  to  prior  volun- 
tary conveyances  executed  in  good  faith,  but 
to  them  only;  and  a  voluntary  conveyance  to 
a  wife  for  the  purpose  of  protecting  property 
from  creditors  was  held  not  to  be  good  against 
a  subsequent  mortgage  to  a  creditor.  Rich- 
ardson -■.  Armitage,  18  Grant  Ch.  (U.  C.)  512. 

6.  Voluntary  Conveyance  Valid  as  Against  Sub- 
sequent Purchaser  with  Notice  —  Georgia.  — 
Fowler  v.  Woldris,  10  Ga.  350;  Bell  v.  Mc- 
Cawley,  29  Ga.  355. 

Illinois.  —  Chaffin  v.  Kimball,  23  111.  36. 
Indiana.  —  Stanley  Brannon,  6  Blackf. 
(Ind.)  193;  McNeely  v.  Rucker,  6  Blackf. 
(Ind.)  391;  Paine  v.  Doe,  7  Blackf.  (Ind.)  485; 
Aiken  v.  Brnen,  21  Ind.  137;  Sharpe  v.  Davis, 
76  Ind.  17;  Anderson  n.  Etter,  102  Ind.  115. 

Iowa.  —  Gardner  v.  Cole,  21  Iowa  212;  Wolf 
v.  Van  Metre,  23  Iowa  397. 

Kentucky.  —  Enders  v.  Williams,  1  Met. 
(Ky.)  346. 

Maryland.  —  Baltimore  v.  Williams,  6  Md. 
235;  Warren  v.  Richardson,  6  Md.  272,  note; 
Cooke  v.  Kell,  13  Md.  469. 

New  Hampshire.  —  Stevens  v.  Morse,  47  N. 
H.  532. 

New  York.  — Jackson  v.  Town,  4  Cow.  (N. 
Y.)  599,  15  Am.  Dec.  405.    And  see  the  opinion 
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(56)  Purchasers  without  Notice.  —  And  the  greater  weight  of  authority,  following 
an  early  decision  by  the  Supreme  Court  of  the  United  States,1  supports  the 
doctrine  that  a  voluntary  conveyance,  if  made  in  good  faith,  is  valid  even  as 
against  a  subsequent  purchaser  withbut  notice,2  but  that  the  subsequent  sale 
without  notice  is  presumptive  evidence  of  fraud  in  the  voluntary  conveyance- 
which  throws  on  those  claiming  under  it  the  burden  of  proving  that  it  was 
made  bona  fide.3 


of  Spencer,  J.,  in  Verplank  v.  Sterry,  12  Johns. 
(N.  Y.)  536,  7  Am.  Dec.  34.8;  an  J  of  Chancellor 
Kent  in  Sterry  v.  Arden,  1  Johns.  Ch.  (N.  Y.) 
261. 

Pennsylvania.  —  Lancaster  :.  Dolan,  I  Rawle 
(Pa.)  231,  18  Am.  Dec.  625;  Foster  v.  Walton, 

5  Watts  (Pa.)  378;  Dougherty  v.  Jack,  5  Watts 
(Pa.)  456,  30  Am.  Dec.  335;  Speise  v.  M'Coy, 

6  W.  &  S.  (Pa.)  485,  40  Am.  Dec.  579. 

South  Carolina.  —  Hudnal  v.  Teasdall,  1  Mc- 
Cord  L.  (S.  Car.)  227,  10  Am.  Dec.  671;  Hud- 
nal v.  Wilder,  4  McCord  L.  (S.  Car.)  294,  17 
Am.  Dec.  744;  Howard  v.  Williams,  1  Bailey 
L.  (3.  Car.)  575;  Moultrie  v.  Jennings,  2  Mc- 
Mall.  L.  (S.  Car.)  508.  Contra,  Barrineau  v, 
M'Murray,  3  Brev.  (S.  Car.)  204. 

The  subsequent  purchaser  in  such  a  case 
is  not,  in  the  language  of  the  statute,  de- 
frauisd  and  deceived,  for  he  buys  with  actual 
knowledge  and  he  cannot  be  deceived  by  a 
transaction  of  which  he  has  notice.  Granting 
protection  to  him  is  a  source  of  fraud  rather 
than  a  preventive.  See  the  opinion  of  Dil- 
lon, J.,  in  Gardner  v.  Cole,  21  Iowa  205.  See 
also  Enders  v.  Williams,  I  Met.  (Ky.)  346. 

Under  the  Alabama  and  Tennessee  Statutes,  a 
voluntary  conveyance,  if  made  in  good  faith, 
is  valid  as  against  a  subsequent  purchaser  with 
notice,  actual  or  constructive.  Collier,  J.,  in 
Frisbie  v.  McCarty,  I  Stew.  &  P.  (Ala.)  56; 
Griffin  v.  Stoddard,  12  Ala.  783;  Corprew  v. 
Arthur,  15  Ala.  525;  Laird  v.  Scott,  5  Heisk. 
(Tenn.)  314;  Harton  v.  Lyons,  97  Tenn.  180. 

In  North  Carolina,  before  the  Act  of  1840, 
c.  28,  the  English  r  jle  was  followed.  Freeman 
v.  Eatinan,  3  Ired.  Eq.  (38  N.  Car.)  81,  40  Am. 
Dec.  444;  Clanton  v.  Burges,  2  Dev.  Eq.  (17  N. 
Car.)  13;  Latta  Morrison,  1  Ired.  L.  (23  N. 
Car.)  149.  But  under  the  above  act  one  who 
purchases  with  notice  of  a  prior  voluntary 
conveyan.j  will  not  be  protected  against  it. 
Triplett  v.  Witherspoon,  70  N.  Car.  589;  Hiatt 
v.  Wade,  8  Ired.  L.  (30  N.  Car.)  340.  See  also 
Ward     Wooten,  75  N.  Car.  413. 

1.  Cathcart  v.  Robinson,  5  Pet.  (U.  S.)  264. 

2.  Bona  Fide  Voluntary  Conveyance  Valid  as 
Against  Subsequent  Purchaser  Without  Notice 
—  Alabama.  — Stiles  v.  Lightfoot,  26  Ala.  443; 
Gardner  v.  Boothe,  31  Ala.  186;  Corprew  v. 
Arthur,  15  Ala.  525.  But  see  Elliott  z/.  Horn, 
10  Ala.  351.  44  Am.  Dec.  488. 

Georgia.  —  Clayton  v.  Brown,  17  Ga.  217. 
Maryland.  —  Baltimore  v.  Williams,  6  Md. 
235-  . 

Missouri.  —  Shaw  v.  Tracy,  83  Mo.  224. 

The  rule  is  applied  in  favor  of  a  bona  fide 
convevance  founded  on  natural  love  and  affec- 
tion. Jackson  v.  Town,  4  Cow.  (N.  Y.)  599, 
15  Am.  Dec.  405.  See  also  the  opinion  of 
Spencer,  J.,  in  Vernlank  v.  Steiry,  12  Johns. 
(N.  Y.)  536,  7  Am.  Dec.  348,  disapproving of  the 
opinion  expressed  bv  Chancellor  Kent  in 
Sterry  v.  Arden,  1  Johns.  Ch.  (N.  Y.)  261. 


Contra.  —  But  in  several  states  it  has  been 
held  that  a  voluntary  conveyance  is  void  as 
against  a  subsequent  bona  fide  purchaser  with- 
out notice.  Boynton  v.  Rees,8  Pick.  (Mass.)329, 
19  Am.  Dec.  326;  Hiatt  v.  Wade,  8  Ired.  L. 
(30  N.  Car.)  340;  Ward  v.  Wooten,  75  N.  Car. 
413;  Bost  v.  Setzer,  87  N.  Car.  187;  Foster  v. 
Walton,  5  Watts  (Pa.)  378;  Hudnal  v.  Wilder, 
4  McCord  L.  (S.  Car.)  294,  17  Am.  Dec.  744; 
Howard  v.  Williams,  1  Bailey  L.  (S.  Car.)  575. 

It  is  doubtful,  however,  if  that  rule  would 
now  be  adhered  to  in  Massachusetts.  See  Beal 
v.  Warren,  2  Gray  (Mass.)  447;  Bennett  v. 
Bedford  Bank,  11  Mass.  421. 

In  Tennessee,  under  the  Act  of  1801,  c.  25,  it 
was  held  that  a  voluntary  conveyance  would 
be  held  fraudulent  as  against  a  subsequent 
purchaser  without  either  actual  or  constructive 
notice.    Laird  v.  Scott,  5  Heisk.  (Tenn.)  314. 

Conveyance  by  Purchaser  "Without  Notice  to 
Purchaser  With  Notice. —  In  those  jurisdictions 
where  a  voluntary  conveyance  is  held  to  be 
void  as  against  a  subsequent  purchaser  with- 
out notice,  such  a  purchaser  may  convey  an 
indefeasible  title  to  a  purchaser  who  has  no- 
tice. Trull  v.  Bigelow,  16  Mass.  406.  8  Am. 
Dec.  144;  Boynton  v.  Rees,  8  Pick.  (Mass.)  329, 
19  Am.  Dec.  326;  Brandlvn  v.  Ord.  1  Atk.  571. 
See  also  Hagthorp  v.  Hook,  1  Gill  &  J.  (Md.) 
270. 

3.  Subsequent  Sale  Without  Notice  Presump- 
tive Evidence  of  Fraud  —  Untied  States.  —  Cath- 
cart v.  Robinson,  5  Pet.  (U.  S.)  264. 

Alabama.  —  Gilliland  v.  Fenn,  90  Ala.  230; 
Gardner  v.  Boothe,  31  Ala.  186. 

Georgia.  —  Compare  Harper  v.  Scott,  12  Ga. 
125;  Brown  v.  Burke,  22  Ga.  574. 

Indiana.  —  Anderson  v.  Etter,  102  Ind.  115. 

Iowa.  —  Gardner  v.  Cole,  21  Iowa  212. 

Kentucky.  —  Enders  v.  Williams,  1  Met. 
(Ky.)  346;  Lewis  v.  Love,  2  B.  Mon.  (Ky.)  345. 

Maryland.  —  Baltimore  v.  Williams,  6  Md. 
235;  Cooke  v.  Kell,  13  Md.  469. 

Tennessee.  —  Laird  v.  Scott,  5  Heisk.  (Tenn.) 
3H- 

Texas.  —  Fowler  v.  Stoneum,  11  Tex.  47S, 
62  Am.  Dec.  490. 

In  a  Massachusetts  case,  Beal  v.  Warren,  2 
Gray  (Mass.)  447,  speaking  of  the  validity  of  a 
voluntary  conveyance  as  against  a  subse- 
quent conveyance  for  valuable  consideration, 
the  court  said:  "  The  most  that  can  justlv 
be  said  is  that  the  second  conveyance  has 
created  a  party  capable  of  avoiding  the  first 
if  it  was  fraudulent;  and  thai  by  reflection  it 
has  some  tendency  to  show  the  purpose  and 
intent  of  the  first,  greater  or  less  as  the  trans- 
actions are  near  or  distant  in  point  of  time,  or 
are  connected  in  fact  by  the  other  evidence  in 
the  case." 

Under  the  Indiana  Statute  (Rev.  Stat.  18S1. 
§  4924)  the  question  of  fraudulent  intent  is  not 
one  of  legal  inference  or  presumption,  but  is 
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(cc)   What  Is  Notice  to  a  Subsequent  Purchaser  —  aaa.  Actual  Notice.   Whether  actual 

notice  of  a  voluntary  conveyance  has  been  carried  home  to  a  subsequent  our 
chaser  depends  upon  the  circumstances  of  the  case  and  the  evidence  adduced" 
to  prove  it.1 

bbb  constructive  Notice  from  Recording.  _  Under  the  recording  acts  of  most  of  the 
United  States  the  recording  of  a  voluntary  deed  is  notice  to  a  subsequent 
Purchaser,*  but  in  a  few  states  it  has  been  held  that  the  recording  of  such  a 
deed  will  not  charge  a  subsequent  purchaser  with  notice  of  it  3 

(b)  Conveyances  for  Charitable  Purposes.  —  A  voluntary  gift  for  charitable  purposes 
is  not  to  be  treated  as  covinous  within  the  meaning  of  the  statute,  and  is  not 
avoided  by  a  subsequent  conveyance  for  value.4 

(c)  Conveyances  Need  Not  Be  Voluntary  to  Be  Within  the  Statute.  —  Though  the  most 
familiar  and  the  greater  number  of  applications  of  the  statute  have  been  to 
voluntary  conveyances,  it  is  not  necessary  that  a  conveyance  should  be  volun- 
tary  to  come  within  it.  A  conveyance  made  with  intent  to  defraud  subse- 
quent purchasers  is  void  under  the  statute  as  against  such  purchasers  though 
it  be  supported  by  valuable  consideration.5  5 

(d)  What  Conveyances  Are  Voluntary  —  aa.  In  General.  —  Question  of  More  Importance  m 
England  than  in  the  United  States.  —  The  question  what  conveyances  are  volun- 
tary as  bearing  upon  the  statute  of  27  Elizabeth,  c.  4,  is  of  more  importance 
in  England,  where  voluntary  conveyances  are  held  to  be  void  under  the 
statute  as  against  subsequent  purchasers  for  valuable  consideration,6  than  it 
is  in  the  United  States,  where  the  prevailing  doctrine  is  that  voluntary  con- 
veyances are  only  presumptively  fraudulent  against  subsequent  purchasers  » 

m  England  it  seems  now  to  be  well  settled  that  a  conveyance  or  settlement 
will  not  be  regarded  as  voluntary  and  fraudulent  under  the  statute  if  it  be  sup- 
ported by  a  valuable  consideration,  even  though  the  consideration  be  small  and 
inadequate  when  compared  with  the  value  of  the  property  conveyed.8 

one  of  fact  and  no  conveyance  or  charge  will        5.  Deeds  Founded  on  Consideration  May  Be 

be  adj udged  fraudulent  as  against  subsequent  Avoided.  -  Cracknall  v.  Janson   11  Ch   D  i- 

purchasers  solely  on  the  ground  that  it  was  Herrick  v.  Attwood.  2  De  G.  &  J  21  affirming 

not  founded   on  a   valuable   consideration.  25  Beav.  205-  Llovd  v  Attwood  Vh¥ck  \ 

Phelps  v.  Smith.  116  Ind.  387;  Pence  v.  Croan,  614  7       Attwood,  3  De  G.  &  J. 

Vf>tlnAn£iInrPvJ-  FarriTnSjon-  "9  .Ind.  6.  See  supra,  this  section.  Voluntary  Convey. 
164;  Anderson  v.  Etter  102  Ind.  115;  Cicero     ances  —  In  General - English  Rule  * 

Pl"  Fn W2  m  •  ■      •  r  7'  See            this  action,  Voluntary  Convey. 

\            plmdnP;  IO         A35°:  Bomton  ances  -  In  General -  American  Rule.  *  ' 

v  Rees,  8  Pick  (Mass  )  329,  19  Am.  Dec.  326.  8.  Rulein  England.  -  Townend  z<  Toker  L 

See  generally  the  title  Notice.  r.  1  Ch.  446 ;  Bayspoole  v.  Collins  L  R  6  Ch" 

2  Recording  Notice  to  Subsequent  Purchaser.  228;  Price  v.  Jenkins,  5  Ch.  D . ^19  reversing 

McCa  tvl  Stew"  ft  'p  ^Ala  ?°A  W  *  4  ^  ^3;  Rosher',5 Williams,  2'r  »  E? 

c!  aa    £       a  .      ?    ™  (Aia)  £6'  Gnffin  v-  2I°:  Doe  v-  Rolfe.  8  Ad.  &  El.  650   «E  C 

Stoddard,  12  Ala.  783;  Reed  v.  Smith.  14  Ala.  L  482                                       5  *  35 

380;  Aiken  v   Bruen    21  Ind    137;  McNeely  Illustrations.  -  A  woman  who  was  entitled  in 

v.    Rucker    6    Blackf.  (Ind.)  391;   Gardner  fee  to  an  estate  subject  to  mortUges  pro^ 

v.  Cole.  21  Iowa  216;  Cooke  v.  Kell.  13  Md.  posed  to  her  nephew  that  she  shnnlH  ™™ 

469;  Baltimore  v.  Williams.  6  Md.  235;  War-  Ld  live  with  h^  an ^  hS  h^  should  rl! 

reV  ,Rlchards°n'  %  Md;  272.  note;  Bonney  move  into  a  larger  house  for  the  purpose  /he 

£  Taylor.  90  Mo.  63;  Vanzant  v   Davies,  6  contributing  a  yearly  sum  towards  the  house! 

?,r\l  V  =  rraacasteri'-  •Dolan*II  Rawle  <Pa-)  keePin&-     The"  nephew  agreed  to  this  pro- 

3  '   8. A™-  D.ec:  625;  Cams  v.  Jones,  5  Yerg.  vided  she  would  settle  the* estate,  limit  n*S 

IT?    ti    f:        rd      SC0"V5  Hel8k-  (Tenn->  t0  him  afler  her  death.    She  agr=ed  to  this 

^n'     vT,  V-  L-?0nSl  97  Ten-  l8°;    Robln-  and  a  settlement  was  accordingly  exec by 

son  v.  Martel,  11  Tex.  149.  which  the  nephew  covenanted  to  mdemnify  her 

See  the  title  Recording  Acts.  from  all  liability  in  respect  of  the  rnongages 

J-JeC°tngi  NOt  n?^e-t0  S^se1uent  except  the  payment  of  the  interest  during^ 

frf  ~J™ler  v-  Saldr;rP-  10  Ga-  35o;  En-  life.    He  removed  to  a  larger  house  at  con.id- 

ders  v.  Williams,  1  Met   (Ky.)  346.    See  also  erable  expense,  and   they  lived  together  or 

tT  Toh      A^v'v^"1  in  St6rry  *■      Some  tim*    The  aunt  afterwardsgCeased  to 
a  J°hns„Ch-  <N-  Y')  2or-  live  with  the  nephew,  and  agreed  to  .ell  the 

4.  Voluntary  Conveyances  to  Charity.  -  Ram-     estate  to  a  purchaser  who  fifed  a  b HI  against 

Attv  r?n    *   N'Jl  9?    Al  £  4I2"    See  a3?°     the  aunt  and  nePhew       specific  performance 
ft  R  lo2-  Trve  w  rfnnr '  5  Beav-  3°7.  12  CI.      It  was  held,  reversing  the  decree  of  the  mas- 
4°2'  ^  v-  Gloucester.  14  Beav.  173.        ter  of  the  rolls,  that  the  settlement  was  not 
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Canada.  —  This  is  also  the  rule  in  Canada.1 

In  the  United  States  there  are  but  few  cases  upon  the  subject,  and  they  cannot 
be  said  to  leave  the  question  entirely  free  from  doubt;  but  in  the  main  they 
seem  to  support  the  rule  established  by  the  English  cases  that  any  valuable 
consideration  will  prevent  a  conveyance  from  being  voluntary.2 

Agreement  to  Pay  Purchase  Money  Sufficient  Consideration.  —  In  order  to  take  a  con- 
veyance out  of  the  operation  of  the  statute,  it  is  not  necessary  that  the  pur- 
chase money  be  paid  at  the  time.  An  agreement  to  pay  it,  if  made  in  good 
faith,  is  sufficient.3 

Concurrence  of  Necessary  Party.  —  Where  the  concurrence  of  a  party  is  essential 
to  a  conveyance  or  settlement,  his  concurrence  will  be  deemed  a  valuable 
consideration,4  even  though  he  does  not  part  with  any  substantial  interest." 


voluntary,  the  covenant  of  indemnity  and  the 
expenses  incurred  by  the  nephew  on  the  faith 
of  the  settlement  being  severally  sufficient  to 
support  it  as  made  for  value.  Townend  v. 
Toker,  L.  R.  i  Ch.446. 

An  advance  of  one  hundred  and  fifty  pounds 
to  a  settlor  as  a  loan  secured  by  promissory 
note  was  held  sufficient  to  support  a  settlement 
of  property  worth  one  thousand  three  hun- 
dred pounds  more  than  it  was  mortgaged  for, 
as  against  subsequent  purchasers.  Bayspoole 
v.  Collins,  L.  R.  6  Ch.  228. 

Conveyance  Held  to  Be  Voluntary.  —  A  settle- 
ment by  demise  of  leaseholds  under  which  the 
trustees  were  liable  to  the  payment  of  one 
shilling  if  demanded,  and  beyond  that  were 
under  no  liability,  was  held  to  be  voluntary 
and  void  as  against  a  subsequent  purchaser. 
Shurmur  v.  Sedgwick,  24  Ch.  D.  597. 

A  deed  conveying  the  whole  of  the  real 
estate  of  the  grantor,  and  otherwise  volun- 
tary, contained  a  covenant  by  the  grantee  un- 
der certain  specified  circumstances  to  build  a 
house  on  part  of  the  estate  conveyed  within  a 
limited  period,  but  there  was  no  shifting 
clause  or  provision  for  defeasance  in  case  of 
nonperformance  of  the  covenant.  It  was  held 
that  the  covenant  raised  no  consideration 
affecting  the  voluntary  nature  of  the  contract, 
and  consequently  that  it  was  void  as  against 
a  subsequent  purchaser  for  valuable  consider- 
ation.   Rosher  v.  Williams,  L.  R.  20  Eq.  210. 

1.  Rule  in  Canada.  —  Doe  v.  Breakenridge,  I 
U.  C.  C.  P.  492;  Doe  v.  McCrae,  6  U.  C.  Q. 
B.  O.  S.  502. 

In  Doe  v.  Breakenridge,  1  U.  C.  C.  P.  492, 
the  facts  were  as  follows:  A,  the  grantee  of 
the  crown  for  a  certain  lot,  died  intestate,  leav- 
ing B  his  heir  at  law.  B,  without  having 
made  any  entry  on  said  lot,  conveyed  it  to  C, 
for  and  in  consideration  thatC  had  sworn  that 
A  had  bargained  and  sold  to  him  the  said  lot, 
and  also  in  consideration  of  the  sum  of  five 
shillings.  It  was  held  that  this  conveyance 
was  not  voluntary  under  the  statute  of  27 
Elizabeth. 

2.  In  New  York  it  has  been  held  that  the  ade- 
quacy of  the  consideration  does  not  enter  into 
the  question,  but  the  character  of  purchase  or 
voluntary  is  determined  by  the  fact  whether 
anything  valuable  passed  between  the  parties. 
Seward  v.  Jackson,  8  Cow.  (N.  Y.)  406. 

In  Missouri  it  has  been  held  that  a  considera- 
tion for  a  conveyance  wholly  disproportionate 
to  the  value  of  the  property  conveyed  and 
paid  to  give  color  to  the  transaction  is  not  a 


valuable  consideration,  and  that  the  convey- 
ance made  for  such  a  consideration  is  a  volun- 
tary consideration.  Lionberger  v.  Baker,  88 
Mo.  447. 

In  South  Carolina  a  conveyance  supported  by 
a  consideration  not  grossly  inadequate, 
though  not  of  exactly  the  same  value  as  the 
property  conveyed,  has  been  held  not  to  be  a 
voluntary  conveyance.  Taylor  v.  Heriot,  4. 
Desaus.  (S.  Car.)  227. 

For  a  full  treatment  of  the  subject  of  con- 
sideration in  all  its  phases,  see  the  title  Con- 
sideration, vol.  6,  p.  667. 

3.  Agreement  to  Pay  Purchase  Money.  —  Doe 
v.  McCrae.  6  U.  C.  Q.  B.  O.  S.  502;  Seward 
v.  Jackson,  8  Cow.  (N.  Y.)  406. 

A  Bona  Fide  Mortgagee  is  entitled  to  prefer- 
ence to  the  extent  of  the  sua  advanced  by 
him  over  a  subsequent  bona  fide  purchaser 
for  valuable  consideration,  even  though  a  part 
of  the  sum  advanced  was  not  actually  paid  to 
the  mortgagor  until  some  days  after  the  exe- 
cution of  the  mortgage,  and  after  the  delivery 
of  the  deed  to  the  subsequent  purchaser.  Led- 
yard  v.  Butler,  9  Paige  (N.  Y.)  132,  37  Am. 
Dec.  379. 

A  Conditional  Conveyance  to  A,  an  Infant,  will 

not  be  upheld  as  against  a  subsequent  sale  for 
value  to  B,  a  bona  fide  purchaser,  by  A's  ac- 
ceptance and  part  performance  of  the  condition 
after  the  sale  made  to  B.  Stokes  v.  Jones,  21 
Ala.  731. 

4.  Concurrence  of  Necessary  Party  a  Valuable 
Consideration. —  Harman  v.  Richards,  10  Hare 
81;  Myers  v.  Leinster,  7  Ir.  Eq.  146;  Wakefield 
v.  Gibbon,  I  Gift.  401;  Osgood  v.  Strode,  2  P. 
Wms.  245,  10  Mod.  533,  2  Eq.  Cas.  Abr.  25; 
Cockburn,  C.  J.,  in  Clarke  v.  Wright,  6  H.  & 
N.  849;  Pulvertoft  v.  Pulvertoft,  18  Ves.  Jr. 
84;  Jenkins  v.  Kemishe,  I  Lev.  150;  Opinion 
of  Hall,  V.  C,  in  Price  v.  Jenkins,  4  Ch.  D. 
483- 

5.  Harman  v.  Richards,  10  Hare  81. 
When  Concurrence  of  Necessary  Party  Not  a 

Consideration.  —  When  a  conveyance  of  land 
contains  a  limitation  without  consideration, 
the  concurrence  of  a  necessary  party  does  not 
amount  to  a  consideration  for  the  limitation, 
where  such  limitation  is  shown,  by  circum- 
stances apparent  on  the  face  of  the  convey- 
ance and  of  other  conveyances  forming  part 
of  the  transaction,  not  to  have  been  made  for 
the  benefit  or  at  the  desire  of  such  party,  and 
the  concurrence  of  such  party  does  not  appear 
to  have  been  part  of  the  contract  at  the  time. 
Doe  v.  Rolfe,  8  Ad.  &  El.  650,  35  E.  C.  L.  48a. 
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An  Assignment  of  Leasehold  Property  to  which  the  responsibility  attaches  of  pay. 
ing  rent  and  of  performing  the  covenants  of  the  original  lease  is  a  conveyance 
for  valuable  consideration,  valid  as  against  a  subsequent  purchaser.1 

Conveyance  in  Lieu  of  Dower.  —  So  a  deed  by  the  heir  at  law  to  his  mother  cf 
certain  lands  in  lieu  of  dower  is  not  voluntary,  but  is  valid  as  against  subse- 
quent purchasers.8 

Mortgage  for  a  Pre-existing  Debt.  —  A  pre-existing  debt  is  a  valuable  considera- 
tion for  a  mortgage,  and  will  support  it  as  against  subsequent  purchasers  from 
the  mortgagor.3 

It  Is  for  the  Jury,  under  Proper  Instructions,  to  determine  whether  or-  not  convey- 
ances are  voluntary.4 

Burden  of  Proof.  —  A  deed  imports  a  consideration,  and  to  avoid  it  as  a 
voluntary  conveyance  fraudulent  or  presumptively  fraudulent  against  sub- 
sequent purchasers,  the  party  objecting  must  prove  that  no  consideration  was 
given.5 

bb.  Family  Settlements.  —  Neither  blood  6  nor  the  moral  duty  of  the  grantor 
to  provide  for  his  wife  or  children  7  is  a  sufficient  consideration  to  save  a 
settlement  from  being  voluntary.  Therefore  a  settlement  without  other  con- 
sideration upon  a  wife,8  child,9  mother,10  brother,11  sister,12  or  other  near  rela- 
tive,13 is  regarded  as  fraudulent  and  void,  or  under  the  prevailing  American 
doctrine  as  prima  facie  fraudulent  and  invalid,14  as  against  a  subsequent  pur- 


See  also  Tarleton  v.  Liddell,  17  Q.  B.  390,  79 
E.  C.  L.  390. 

1.  Assignment  of  Leasehold.  —  Price  v.  Jenkins, 

5  Ch.  D.  619,  reversing  4  Ch.  D.  483;  In  re 
Marsh,  24  Ch.  D.  n;  Ex  p.  Doble,  26  W.  R. 
407;  Horrocks  v.  Rigby,  9  Ch.  D.  183.  See  also 
Harris  v.  Tubb,  42  Ch.  D.  79;  In  re  Ridler,  22 
Ch.  D.  74:  In  re  Greer,  Ir.  R.  11  Eq.  502. 
Compare  Shurmur  v.  Sedgwick,  24  Ch.  D.  597. 
Bui  see  Lee  v.  Matthews,  6  L.  R.  Ir.  530;  Gardi- 
ner v.  Gardiner,  12  Ir.  C.  L.  565;  Hamilton  v. 
Malloy,  5  L.  R.  Ir.  339;  Rorke's  Estate,  15  Ir. 
Ch.  327. 

2.  Conveyance  in  Lieu  of  Dower  Is  Not  Volun- 
tary. —  Palulo  v.  Boyington,  4  U.  C.  C.  P.  125. 

3.  Pre-existing  Debt  a  Valuable  Consideration 
for  a  Mortgage.  —  Potts  v.  Black  well,  4  Jones 
Eq.  (57  N.  Car.)  58,  affirming  3  Jones  Eq.  (56 
N.  Car.)  449.  Compare  Cracknall  v.  Janson, 
ri  Ch.  D.  1.  See  Mellick  v.  Mellick,  47  N.  J. 
Eq.  86,  48  N.  J.  Eq.  613;  Allen  v.  Heine,  (Supm. 
Ct.  Gen.  T.)  20  N.  Y.  Supp.  38,  65  Hun  (N.  Y.) 
621;  Bayspoole  v.  Collins,  L.  R.  6  Ch.  228. 

4.  Seward  v.  Jackson,  8  Cow.  (N.  Y.)  406. 

5.  Absence  of  Consideration  to  Be  Proved.  — 
Boynton  v.  Rees,  8  Pick.  (Mass.)  329,  19  Am. 
Dec.  326.  See  also  Briggs  v.  French,  2  Sumn. 
(U.  S.)  251;  Ridgeway  v.  Ogden.  4  Wash.  (U. 
S.)  139. 

6.  Family  Settlements.  —  Parry  v.  Carwarden. 
2  Dick.  544. 

7.  Woodie's  Case,  cited  in  Colville  v.  Parker, 
Cro.  Jac.  158. 

8.  Settlement  on  Wife.  —  Woodie's  Case, 
cited  in  Colville  v.  Parker,  Cro.  Jac.  158;  Pul- 
vertoft  v.  Pulvertoft,  18  Ves.  Jr.  84;  Chapman 
v.  Emery,  I  Cowp.  278;  Clarke  v.  Wright,  6  H. 

6  N.  849;  Willats  v.  Busby,  5  Beav.  193; 
Underwood  v.  Hitchcox,  1  Ves.  279;  Hill  v. 
Exeter,  2  Taunt.  69;  Watkins  v.  Stevens,  Nel- 
son 160;  Barton  v.  Van  Heythuysen,  11  Hare 
126;  Dolphin  v.  Aylward,  L.  R.  4  H.  L.  486; 
Butterfield  v.  Heath,  15  Beav.  408;  Freeman 
v.  Eatman,  3  Ired.  Eq.  (38  N.  Car.)  81,  40  Am. 
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Dec.  444;  Marshall  v.  Booker,  1  tferg.  (Tenn.) 
13;  Cains  v.  Jones,  5  Yerg.  (Tenn.)  249. 

9.  Settlement  on  Child.  —  Burrel's  Case,  6 
Coke  72;  Woodie's  Case,  cited  in  Colvile 
v.  Parker,  Cro.  Jac.  158;  Goodright  v.  Moses,  2 
W.  Bl.  1019;  Pulvertoft  v.  Pulvertoft,  18  Ves. 
Jr.  84;  Prodgers  v.  Langham,  1  Sid.  133; 
Chapman  v.  Emery,  1  Cowp.  278;  Clarke  v. 
Wright,  6  H.  &  N.  849;  Needham  v.  Beau- 
mont, 2  And.  233,  cited  in  Twyne's  Case,  3 
Coke  83^;  Willats  v.  Busby,  5  Beav.  193; 
Butterfield  v.  Heath,  15  Beav.  408;  Hill  v. 
Exeter,  2  Taunt.  69;  Watkins  v.  Sreevens, 
Nelson  160;  Barton  v.  Van  Heythuysen,  11 
Hare  126;  Leach  v.  Dean,  1  Ch.  Rep.  146; 
Curson  v.  Blackhall,  Toth.  258,  22  Vin.  Abr. 
21;  Price  v.  Jenkins,  4  Ch.  D.  483;  In  re 
Cameron,  37  Ch.  D.  32;  Dolphin  v.  Aylward, 
L.  R.  4  H.  L.  486;  Stokes  v.  Jones,  21  Ala. 
731;  Freeman  v.  Eatman,  3  Ired.  Eq.  (38  N. 
Car.)  81,  40  Am.  Dec.  444;  Marshall  v.  Booker, 
1  Yerg.  (Tenn.)  13;  Cains  v.  Jones,  5  Yerg. 
(Tenn.)  249. 

10.  Settlement  on  Mother.  —  Doe  v.  Manning, 
9  East  59;  Clarke  v.  Wright,  6  H.  &  N.  849. 

11.  Settlement  on  Brother.  —  Doe  v.  Manning, 
9  East  59;  Clarke  v.  Wright,  6  H.  &  N.  849; 
Doe  v.  Blanchfield,  1  U.  C.  Q.  B.  350. 

12.  Settlement  on  Sister.  —  Doe  v.  Manning,  9 
East  59;  Clarke  v.  Wright.  6  H.  &  N.  849. 

13.  Other  Relative.  —  Buckle  v.  Mitchell,  18 
Ves.  Jr.  100. 

14.  See  supra,  this  section,  Voluntary  Convey- 
ances—  In  General — American  Rule. 

Rule  in  the  United  States  as  to  Notice.  —  In  the 
United  States  it  has  been  generally  heid  that  a 
purchaser  with  notice  of  a  voluntary  deed, 
whether  it  be  a  family  settlement  or  not,  can- 
not be  relieved  against  it.  See  supra,  this  sec- 
tion, Voluntary  Conveyances  —  In  General  — 
American  Rule  —  Purchasers  with  Notice. 

In  a  Virginia  case  it  was  held  that  a  volun- 
tary settlement  without  actual  fraud,  made  by 
the  grantor  upon  his  wife  and  children,  is  not 
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chaser  for  valuable  consideration.  But  if  in  a  settlement  between  father  and 
son,  husband  and  wife,  or  parent  and  child,  any  consideration  whatever  is  paid 
or  given,  or  any  benefit  rendered  to  the  grantor,  however  slight,  the  court  will 
anxiously  lay  hold  of  it  to  take  the  conveyance  out  of  the  category  of  volun- 
tary settlements  and  to  render  it  valid  as  against  subsequent  purchasers.1 

Purchase  by  Parent  in  Child's  Name.  —  A  purchase  of  real  estate  by  a  parent  with 
his  own  money  in  the  name  of  a  child  solely  2  or  jointly  with  the  parent's 
name  3  is  not  within  the  statute ;  therefore  a  subsequent  purchaser,  though 
bona  fide,  will  not  be  relieved  against  it.4 

cc.  Marriage  Settlements.  — Marriage  is  a  valuable  consideration.  Therefore 
a  settlement  made  in  consideration  of  marriage  is  not  voluntary,  but  is  valid 
as  against  a  subsequent  purchaser  for  value  5  in  favor  of  the  husband,  the  wife, 
and  the  children  of  the  marriage.6 

Limitations  in  Favor  of  Existing  Children  or  Children  of  a  Future  Marriage.  —  It  has  been 
held  that  limitations  in  the  marriage  settlement  of  a  widow  in  favor  of  her 


to  be  deemed  conclusively  fraudulent  and 
void  as  to  a  subsequent  purchaser  from  him 
for  valuable  consideration,  when  such  pur- 
chaser has  full  notice  of  the  prior  settlemenl. 
Alexandria  Bank  v.  Patton,  I  Rob.  (Va.)  528. 

In  North  Carolina  a  voluntary  conveyance 
of  land,  before  the  statute  of  1840,  c.  28, 
though  for  the  meritorious  purpose  of  provid- 
ing for  a  wife  or  children,  was,  by  the  statute 
27  Eliz.,  c.  4,  fraudulent  and  void  against  a 
subsequent'purchaser  for  a  fair  price,  whether 
or  not  the  purchaser  had  notice  of  the  prior 
conveyance.  Freeman  v.  Eatman,  3  Ired.  Eq. 
(38  N.  Car.)  8r,  40  Am.  Dec.  444..  But  under 
the  statute  of  1840,  c.  28.  a  voluntary  convey- 
ance was  held  to  be  valid  as  against  a  subse- 
quent purchaser  with  notice.  See  supra,  this 
section,  Voluntary  Conveyances  —  In  General  — 
American  Rule  —  Purchasers  with  Notice,  note. 

1.  A  Very  Slight  Consideration  Will  Support  a 
Family  Settlement. —  Rosher  v.  Williams,  L.  R. 
20  Eq.  210;  Myddleton  v.  Kenyon,  2  Ves.  Jr. 
391;  Persse  v.  Persse,  7  CI.  &  F.  279.  See 
also  Owen  v.  Owen,  3  H.  &  C.  88;'  Baker  v. 
Bradley,  7  De  G.  M.  &  G.  620;  infra,  this  sec- 
tion, Settlements  After  Marriage;  and  the  title 
Family  Agreements  or  Settlements,  vol. 
12,  p.  877. 

Illustrations.  —  Deeds  made  by  a  father  to 
his  son  of  all  his  property  in  consideration  of 
valuable  past  services,  and  which  bound  the 
son  to  the  payment  of  certain  sums  to  the 
father's  other  children  and  his  grandchildren, 
were  held  not  voluntary,  but  valid  as  against 
a  subsequent  purchaser  for  valuable  consid- 
eration. Foster  v.  Fowler,  5  Nova  Scotia 
753- 

A  mortgaged  his  own  estate  for  five  thou- 
sand pounds,  for  the  benefit  of  B,  and  B  (pur- 
suant to  an  agreement  to  that  effect  with  A) 
conveyed  his  estate,  not  only  as  an  indemnity 
to  A,  but  also  to  uses  for  the  benefit  of  his  own 
{B's)  children  and  their  issue.  It  was  held  that 
there  was  a  sufficient  valuable  consideration 
as  between  A  and  B  to  support  the  limitations 
to  B's  children,  as  against  subsequent  pur- 
chasers for  valuable  consideration  from  B. 
Ford  v.  Stuart.  15  Beav.  493. 

2.  Purchase  by  Parent  in  Child's  Name  Not 
Within  the  Statute.  —  L'y  George's  Case,  3  Cro. 
550;  Stanley  v.  Brannon,  6  Blackf.  (Ind.)  193. 

3.  L'y  George's  Case,  3  Cro.  550. 

a: 


4.  But  see  Elliott  v.  Horn,  10  Ala.  348,  44 
Am.  Dec.  488. 

5.  The  Consideration  of  Marriage  Will  Support 
a  Settlement.  —  Brown  v.  Carter,  5  Ves.  Jr. 
877;  Kirk  v.  Clark,  2  Eq.  Cas.  Abr.  165,  Prec. 
Ch.  275;  Brown  v,  Jones,  I  Atk.  188;  Rus- 
sel  v.  Hammond,  1  Atk.  13;  Hopkirk  v. 
Randolph,  2  Brock.  (U.  S.)  132;  McCaw  v. 
Burk,  31  Ind.  56;  Crofton  v.  Ormsby,  2  Sch. 
&  Lef.  583;  Magniac  v.  Thompson,  7  Pet.  (U. 
S.)  348;  Anderson  v.  Green,  7  J.  J.  Marsh. 
(Ky.)  448,  23  Am.  Dec.  417;  Smith  v.  Allen,  5 
Allen  (Mass.)  454,  81  Am.  Dec.  758;  Mellick  v. 
Mellick,  47  N.  J.  Eq.  86,  affirmed  48  N.  J.  Eq. 
613;  Sterry  v.  Arden,  1  Johns.  Ch.  (N.  Y.)  261, 
affirmed  12  Johns. (N.  Y.)  536,  7  Am.  Dec.  348; 
Whelan  v.  Whelan,  3  Cow.  (N.  Y.)  537;  Huston 
v.  Cantril,  11  Leigh  (Va.)  142.  See  further  the 
titles  Consideration,  vol.  6,  p.  724;  Marriage 
Settlements. 

In  Alabama  it  has  been  held  that  where  a 
father  has  executed  a  voluntary  deed  to  his 
son  the  marriage  of  the  son  after  its  execution 
and  before  it  is  avoided  will  not  give  validity 
to  it  in  the  hands  of  the  son  as  against  a  sub- 
sequent bona  fide  purchaser  for  valuable  con- 
sideration from  the  father,  whatever  may  be 
the  rights  of  the  son's  wife  in  case  she  sur- 
vives her  husband,  upon  which  point  the  court 
declined  to  express  an  opinion.  Stokes  v. 
Jones,  18  Ala.  734. 

6.  To  Whom  the  Marriage  Consideration  Ex- 
tends.—  Nairn  v.  Prowse,  6  Ves.  Jr.  752;  In  re 
Bell,  11  L.  R.  Ir.  512. 

All  other  persons  are  without  the  marriage 
consideration,  and,  in  the  absence  of  any  other 
consideration  than  that  of  the  marriage,  are  as 
a  general  rule  regarded  as  mere  volunteers. 
De  Mestre  v.  West,  (1891)  A.  C.  264;  Mackie 
v.  Herbertson,  9  App.  Cas.  303;  Price  v.  Jen- 
kins, 4  Ch.  D.  483;  Sutton  v.  Chetwynd,  3 
Meriv.  249. 

But  a  Purchase  of  Limitations  in  Favor  of  Col- 
laterals renders  such  limitations  good  and 
binding  as  against  subsequent  purchasers  for 
valuable  consideration.  Ford  v.  Stuart,  15 
Beav.  493;  Heap  v.  Tonge,  g  Hare  104;  Roe 
v.  Mitton,  2  Wils.  356;  Osgood  v.  Strode,  2  P. 
Wms.  245,  10  Mod.  533,  2  Eq.  Cas.  Abr.  25; 
Pulvertoft  v.  Pulvertoft,  18  Ves.  Jr.  84;  Jen- 
kins v.  Kemishe,  1  Lev.  150;  Stephens  v. 
Trueman,  1  Ves.  73. 
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children  by  a  former  marriage,1  or  of  her  illegitimate  children,3  or  limitations 
in  a  marriage  settlement  in  favor  of  the  issue  of  the  settlor  by  a  future  wife,3 
are  valid  as  against  subsequent  purchasers  for  value.  But  it  seems  to  be 
established  by  the  later  cases  that  such  limitations  will  not  be  supported  as 
against  subsequent  purchasers  unless  they  are  so  intermingled  with  limitations 
that  are  within  the  marriage  consideration  that  the  latter  cannot  take  effect  in 
the  form  and  manner  provided  by  the  settlement  without  also  giving  effect  to 
the  former.4 

Limitations  Outside  the  Consideration  Covered  by  Those  Within.  —  The  rule  last  stated 
is  general,  and  where  limitations  which  are  not  within  the  marriage  considera- 
tion are  covered  by  those  which  are,  so  that  the  latter  cannot  take  effect  with- 
out also  giving  effect  to  the  former,  both  classes  of  limitations  will  be  held 
valid  as  against  subsequent  purchasers.5 

!  dd.  Settlements  After  Marriage.  —  The  marriage  consideration  will  not  sup- 
port settlements  made  after  marriage  6  unless  such  settlements  are  made  in 
pursuance  of  and  in  accordance  with  a  valid  written  agreement  made  before 
marriage.7 

Postnuptial  Settlements  in  Pursuance  of  Antenuptial  Parol  Agreements,  according  to  modem 
authorities,  are  prevented  by  the  statute  of  frauds  from  being  supported  by 
the  marriage  consideration,  so  that  if  there  is  no  other  consideration  such 
settlements  are  purely  voluntary  like  other  postnuptial  settlements.**    This  is 


1.  Limitations  in  Favor  of  Children  of  a  Former 
Marriage.  —  Newstead  v.  Searles,  I  Atk.  265; 
Doe  v.  Roulledge,  2  Cowp.  705;  Cockburn,  C. 
J.,  in  Clarke  1:  Wright,  6  H.  &  N.  849;  Gale 
v.  Gale,  6  Ch.  D.  144.  See  also  Jthell  v. 
Beane,  1  Ves.  215. 

In  Canada  the  principle  was  extended  to 
such  limitations  in  the  marriage  settlement  of 
a  widower.  McGregor  v.  Rapelje,  18  Grant 
Ch.  (U.  C.)  446,  affirming  17  Grant  Ch.  (U.  C.) 
38. 

But  obiter  in  England,  In  re  Cameron,  37  Ch. 
D.  32. 

2.  Limitations  in  Favor  of  Illegitimate  Chil- 
dren.—Clarke  v.  Wright,  6  H.  &  N.  849. 

3.  Limitations  in  Favor  of  Children  of  a  Future 
Marriage.  —  Clayton  v.  Wilton,  3  Madd.  302, 
note  a,  6  M.  &  S.  67,  note;  Jenkins  v.  Kemishe, 
Hardres  395,  I  Ch.  Cas.  103;  Cockburn,  C.  J., 
in  Clarke  v.  Wright,  6  H.  &  N.  849. 

4.  Rule  Established  by  the  Later  Cases.  —  Price 
v.  Jenkins,  4  Ch.  D.  483;  De  Mestre  v.  West, 
(1891)  A.  C.  264;  Mackie  v.  Hsrbertson,  9  App. 
Cas.  303. 

5.  Limitations  Outside  Involved  with  and  Sup- 
ported by  Those  Within.  —  2  Sugden  on  Vendors 
(8th  Am.  ed.)  463,  note,  464-466,  and  note;  De 
Mestre  r.  West,  (1891)  A.  C.  264;  Mackie  v. 
Herbertson,  9  App.  Cas.  303;  Price  v.  Jenkins, 
4  Ch.  D.  483;  Newstead  v.  Searles,  1  Atk.  265; 
Clayton  v.  Wilton,  3  Madd.  302  note  a,  6  M.  & 
S.  67,  note.  But  see  the  opinion  of  Kay,  J.,  in 
In  re  Cameron,  37  Ch.  D.  32. 

6.  Marriage  Consideration  Will  Not  Support 
Settlements  Made  After  Marriage.  —  Woodie's 
Case,  cited  in  Colvile  v.  Parker,  Cro.  Jac.  158; 
Chapman  v.  Emery,  1  Cowp.  278;  Taylor  v. 
Stile,  cited  in  2  Sugden  on  Vendors  (8th  Am. 
ed.)  455;  Shaw  v.  Standish,  2  Vern.  326,  1  Eq. 
Cas.  Abr.  353;  Rex  v.  Brewer,  2  Bro.  C.  C.  93, 
note;  In  re  Conlan,  29  L.  R.  Ir.  199;  Sen- 
house  v.  Earle,  Ambl.  285;  Doe  v.  Rowe,  4 
Bing.  N.  Cas.  737,  33  E.  C.  L.  515;  Butterfield 
v.  Heath,  15  Beav.  408;  Beaumont  v.  Thorpe, 
I  Ves.  27;  Jason  z>.  Jervis,  1  Vern.  284;  Harper 


v.  Scott,  12  Ga.  125;  Clanton  v.  Burges,  2  Dev. 
Eq.  (17  N.  Car.)  13.  See  also  In  re  Sulbam, 
53  L.  T.  N.  S.  9,  33  W.  R.  788,  affirming  53  L. 
J.  Ch.  928;  Ex  p.  Hall,  1  Ves.  &  B.  112.  Con- 
sult the  title  Marriage  Settlements. 

The  Settlement  of  a  Married  Woman's  Estate 
may  be  voluntary  though  made  during  cover- 
ture, and  the  fact  that  it  was  so  made  will  not 
prevent  the  statute  of  27  Elizabeth  from  operat- 
ing upon  it.  Good  right  v.  Moses,  2  W.  Bl. 
1019;  Currie  v.  Nind,  I  Myl.  &  C.  17;  Butter- 
field  v.  Heath,  15  Beav.  408. 

7.  Settlements  in  Pursuance  of  an  Antenuptial 
Written  Agreement.  —  Jason  v.  Jervis,  1  Vern. 
284;  Ferrars  v.  Cherry,  2  Vern.  383;  Reade  v. 
Livingston,  3  Johns.  Ch.  (N.  Y.)  481,  8  Am. 
Dec.  520;  Saunders  v.  Ferrill,  I  I  red.  L.  (23  N. 
Car.)  97. 

Postnuptial  Settlement  Not  in  Accordance  with 
Antenuptial  Agreement  Is  Voluntary.  —  Doe  v. 

Rowe,  4  Bing.  N.  Cas.  737,  33  E.  C.  L.  515. 
See  also  Trowell  v.  Shenton,  8  Ch.  D.  318, 
disapproving  of  the  dictum  of  Lord  Hale  in 
Lavender  v.  Blackstone,  2  Lev.  146. 

8.  Settlement  in  Pursuance  of  Antenuptial  Parol 
Agreement  Voluntary  —  England.  —  S  p  u  rgeon 
v.  Collier,  I  Eden  55;  Sir  W.  Grant  in  Randall 
v.  Morgan,  12  Ves.  Jr.  67;  Goldicutt  v.  Town- 
send,  28  Beav.  446;  Sir  R.  Malins,  V.  C,  in 
Crossley  v.  Elworthy,  L.  R.  12  Eq.  158;  War- 
den v.  Jones,  2  De  G.  &  J.  76,  23  Beav.  487; 
Trowell  v.  Shenton,  8  Ch.  D.  318.  The  last 
two  cases  cited  seem  to  place  the  rule  stated 
in  the  text  upon  a  firm  foundation  and  to  over, 
rule  the  earlier  cases  of  Mountacue  v.  Max- 
well, 1  Stra.  236,  1  P.  Wms.  618,  and  Dundas 
v.  Dutens,  2  Cox  Ch.  235,  I  Ves.  Jr.  196. 

New  York.  —  Reade  v.  Livingston,  3  Johns. 
Ch.  (N.  Y.)  481,  8  Am.  Dec.  520. 

Tennessee. — Smith  v.  Greer,  3  Humph. 
(Tenn.)  118;  Caines  v.  Marley,  2  Yerg.  (Tenn.) 
582. 

Before  the  Statute  of  Frauds  the  rule  was 
different.    Griffin  v.  Stanhope,  Cro.  Jac.  454; 
Bovy's  Case,  I  Vent.  193. 
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so  notwithstanding  a  written  recognition  after  marriage,  or  even  a  recital  in 
the  postnuptial  settlement,  of  the  antenuptial  agreement.1 

A  Settlement  After  Marriage  for  a  Valuable  Consideration  Other  than  That  of  the  Marriage  is 
valid  as  against  a  subsequent  purchaser  for  value,3  and  a  very  slight  considera- 
tion will  support  such  a  settlement.3 

The  Giving  Up  of  Any  Valuable  Interest  by  a  Wife  will  support  a  postnuptial  settle- 
ment upon  her  against  subsequent  purchasers.4 

(4)  Conveyances  Containing  a  Power  of  Revocation  —  (a)  Text  of  Statute.  —  The 
fifth  section  of  the  statute  of  27  Elizabeth,  c.  4,  provides  in  substance  that  if 
any  person  make  any  conveyance  of  any  lands,  tenements,  or  hereditaments, 
with  power  of  revocation  at  his  will  or  pleasure,  and  afterwards  sell  the  same 
lands,  etc.,  for  valuable  consideration,  then  the  former  conveyance  shall  be  void 
as  against  the  purchaser  or  any  persons  claiming  under  him. 

(b)  General  Rule.  —  It  has  been  held  that  the  effect  of  the  statute  is  to  make 
a  mere  power  of  revocation  in  a  conveyance  evidence  of  an  intention  to  defraud 
a  subsequent  purchaser,5  and  that  where  the  power  is  unlimited  as  to  time,  the 
conveyance  will  be  void  as  against  such  a  purchaser,  whether  it  be  voluntary6 
or  supported  by  a  valuable  consideration.7 

(0)  When  Power  Is  to  Be  Exercised  After  a  Future  Date.  —  It  was  held  in  a  case  decided 
shortly  after  the  enactment  of  the  rtatute  of  27  Elizabeth  8  that  though 
the  power  is  to  be  exercised  only  after  a  future  date,  as  after  a  day  named, 
or  after  the  death  of  a  certain  person,  a  subsequent  sale  for  value  before  the 
power  begins  will  be  within  the  protection  of  the  statute  and  will  render  the 
prior  conveyance  void.  The  conveyance  containing  the  power  in  this  case 
was  voluntary.  No  doubt  a  conveyance  for  value  containing  such  a  power 
would  be  valid  as  against  the  subsequent  purchaser  until  the  date  upon  which 

In  Lieu  of  Alimony.  —  Where  a  wife  is  en- 
titled to  a  divorce  and  an  allowance  on  ac- 
count of  her  husband's  adultery,  a  settlement 
in  her  favor  made  upon  the  occasion  of  a  sep- 
aration between  the  parties  will  be  deemed  to 
be  in  lieu  of  alimony  and  therefore  not  volun- 
tary. Hobbs  v.  Hull,  1  Cox  Ch.  445.  See  also 
Vansittart  v.  Vansittart,  4  Jur.  N.  S.  276. 

4.  Surrender  of  Any  Valuable  Interest  by  Wife. 
—  Chapman  v.  Emery,  1  Cowp.  278;  Duffy  v. 
Mechanics',  etc.,  Ins.  Co.,  8  IV.  &  S.  (Pa.)  413. 

The  Concurrence  of  the  Wife  in  Destroying  an 
Existing  Settlement  on  Her  is  a  sufficient  consid- 
eration. Scot  v.  Bell,  2  Lev.  70;  Clerk  v. 
Nettleship,  2  Lev.  148;  Ball  v.  Burnford,  Prec. 
Ch.  113. 

Covenants  by  Trustees  to  Indemnify  the  Hus- 
band Against  the  Wife's  Debts  will  support  a 
settlement  by  the  husband  on  the  wife  upon  a 
separation.  Stephens  v.  Olive,  2  Bro.  C.  C. 
go;  Rex  v.  Brewer,  2  Bro.  C.  C.  93  note;  Wor- 
rall  v.  Jacob,  3  Meriv.  256;  Compton  v.  Col- 
linson,  2  Bro.  C.  C.  377. 

5.  Power  of  Revocation  Evidence  of  Intention  to 
Defraud. —  Tyre  v.  Lyttleton,  2  Brownl  187; 
Riggs  v.  Murray,  2  Johns.  Ch.  (N.  Y  )  565, 

6.  Conveyance  with  Power  of  Revocation  Void 
as  Against  Subsequent  Purchaser.  —  Parker  v. 
Serjeant,  Finch  146;  Griffin  v.  Stanhope,  Cro. 
Jac.  454;  Cross  v.  Faustenditch,  Cro.  Jac.  180; 
Tyre  v.  Lvttleton,  2  Brownl.  190;  Twyne's 
Case,  3  Coke  80  b;  Hatton  v.  Neal,  Buller's 
N.  P.  90.  261;  Riggs  v.  Murray,  2  Johns.  Ch. 
(N.  Y.)  565,  15  Johns.  (N.  Y.)  571. 

7.  Buller  v.  Waterhous,  3  Keb.  751,  T. 
Jones  94. 

8.  Standen  v.  Bullock,  cited  in  Twyne's  Case, 
3  Coke  82. 
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1.  Written  Recognition  Will  Not  Give  Addi- 
tional Validity  to  Antenuptial  Agreement.  —  Sir 

W.  Grant  in  Randall  v.  Morgan,  12  Ves.  Jr. 
67;  Lord  Cranworlh  in  Warden  v.  Jones,  2 
De  G.  &  J.  76;  Sir  G.  Jessel,  M.  R.,  in  Trow- 
ell  v.  Shenton,  8  Ch.  D.  318;  Smith  -j.  Greer, 

3  Humph.  (Tenn.)  118.  Contra,  Dundas  v, 
Duiens,  2  Cox  Ch.  235,  I  Ves.  Jr.  196;  De 
Beil  v.  Thomson,  3  Beav.  469;  Hammersley  v. 
De  Biel,  12  CI.  &  F.  64;  Bookworth  v.  Young, 

4  Drew  1.    See  the  title  Statute  of  Frauds. 
In  an  Early  Case  in  Virginia  it  was  held  thai 

a  parol  promise  before  marriage  would  sustain 
a  written  agreement  made  after  marriage  as 
against  a  subsequent  purchaser.  Argenbright 
v.  Campbell,  3  Hen.  &  M.  (Va.)  144. 

2.  Settlement  After  Marriage  for  Valuable  Con- 
sideration.—  Ramsden  v.  Hylton,  2  Ves.  304; 
Brown  v.  Jones,  I  Atk.  188;  Stileman  v.  Ash- 
down,  2  Atk.  477;  Schreiber  v.  Dinkel,  54  L. 
T.  NT.  S.  911,  affirming  54  L.  J.  Ch.  241;  Chap- 
man v.  Emery,  1  Cowp.  278;  Taylor  v.  Heriot, 
4  Desaus.  (S.  Car.)  227;  Harrison  v.  Carroll, 
11  Leigh  (Va,)  498.  See  generally  the  title 
Marriage  Settlements. 

3.  Very  Slight  Consideration  Will  Support  Settle- 
ment.—  Teasdale  v.  Braithwaite.  5  Ch.  D.  630, 
affirming  4  Ch.  D.  85;  Duffy  v.  Mechanics', 
etc.  Ins.  Co.,  8  W.  &  S.  (Pa.)  413. 

_  If  the  Husband  Receives  an  Additional  Por- 
tion with  His  Wife,  the  settlement,  although 
made  after  marriage,  will  be  deemed  valu- 
able. Jones  v.  Marsh,  Cas.  t.  Talb.  64; 
Brown  v.  Jones,  1  Atk.  188. 

A  Position  Given  to  a  Husband  by  his  wife's 
friends  will  support  a  settlement  by  him  upon 
his  wife  against  a  subsequent  purchaser  from 
him.    Colvile  v.  Parker,  Cro.  Jac.  158. 
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the  power  of  revocation  begins.1 

(d)  When  Power  Is  to  Be  Exercised  with  Another's  Consent.  —  Although  the  power  of 
revocation  contain  a  proviso  that  it  is  to  be  exercised  only  with  the  consent 
of  another,  if  this  proviso  be  merely  colorable  and  introduced  with  intent 
to  defeat  the  operation  of  the  statute,  a  subsequent  purchaser  will  not  be 
affected  by  it,  but  will  be  as  much  within  the  protection  of  the  statute  as  if  it 
had  not  been  introduced.3  But  when,  without  any  fraudulent  intent,  it  is 
provided  that  a  settlement  shall  not  be  revoked  without  the  consent  of  a  third 
person,  especially  when  such  person  is  appointed  by  the  mutual  consent  of 
the  parties,  such  settlement  will  be  valid  as  against  subsequent  purchasers.3 

(e)  When  Power  Is  to  Be  Exercised  upon  Payment  of  a  Small  Sum.  —  A  condition  that 
a  power  of  revocation  shall  be  exercised  upon  the  payment  of  a  very  small  sum 
of  money  will  not  take  a  conveyance  containing  such  a  power  out  of  the 
statute.4 

(f)  Effect  of  Extinguishment  of  Power.  —  Where  a  conveyance  of  land  has  been 
made  with  power  of  revocation,  and  afterwards,  with  intent  to  defraud  a  pur- 
chaser, the  grantor  makes  a  conveyance  to  a  stranger  by  which  he  extinguishes 
his  power,  and  subsequently  sells  the  land  to  another  for  a  valuable  considera- 
tion, the  purchaser  is  within  the  protection  of  the  statute,  and  is  entitled  to 
the  land.5  But  if  the  conveyance  containing  the  power  of  revocation  is  made 
for  valuable  consideration,  and  if  subsequently  the  grantor  bona  fide  and  for 
valuable  consideration  releases  the  power,  one  who  afterwards  purchases  from 
him  cannot  prevail  over  the  prior  conveyance.6 

(g)  Power  to  Sell  and  Beinvest  to  Same  Uses.  —  A  power  to  the  settlor  to  revoke 
the  uses  of  the  settlement,  with  a  condition  that  the  trustees  sell  the  estate, 
and  that  the  purchase  money  be  paid  to  them  and  invested  in  the  purchase  of 
other  lands  to  the  same  uses,  is  not  a  power  of  revocation  within  the  meaning 
of  the  statute,  and  will  not  render  the  settlement  void  as  against  subsequent 
purchasers.7 

(h)  Power  Equivalent  to  a  Power  of  Eevocation.  —  A  power  equivalent  in  its  effects 
to  a  power  of  revocation,8  as  a  power  to  mortgage9  or  a  power  to  make  leases 
with  or  without  rent,10  makes  a  conveyance  void  as  to  subsequent  purchasers; 
but  the  statute  does  not  extend  to  a  power  to  charge  a  sum  certain.11 

/.  Conveyances  May  Be  Validated  by  Matter  ex  Post  Facto.  — 
Conveyances  made  with  intent  to  defraud  subsequent  purchasers  are  not 
absolutely  void;  they  become  so  only  upon  a  bona  fide  purchase  for  value  from 
the  fraudulent  grantor,  and  prior  to  such  a  purchase  they  may  be  made  good 
and  indefeasible  by  matter  ex  post  facto.1'3, 

1.  See  2  Sugden  on  Vendors  (8th  Am.  ed.)  8.  Conveyance  Containing  Power  Equivalent  to 
472.  a  Power  of  Eevocation. —  Lavender  v.  Black- 

2.  When  Proviso  Requiring  Another's  Consent  ston,  3  Keb.  526,  2  Lev.  146,  Riggs  v.  Murray, 
Is  Fraudulent.  —  Stan  Jen  v.  Bullock,  cited  in  2  Johns.  Ch.  (N.  Y.)  565. 

Twyne's  Case,  3  Coke  82;   Binbury's  Case,  9.  Tarback  v.  Marbury,  2  Vern.  510,  1  Eq. 

Freem.  Ch.  8;  Lavender  v.  Blacksion,  3  Keb.  Cas.  Abr.  148. 

526,  2  Lev.  146.  10.  Lavender  v.  Blackston,  3   Keb.  526,  2 

3.  When  Proviso  Requiring  Another's  Consent  Lev.  146. 

Is  Bona  Fide.  —  Banbury's  Case,  Freem.  Ch.  11.  Power  to  Charge  a  Sum  Certain  Not  Within 

8;  Leigh  v.  Winter,  1  Jo.  411.  the  Statute.  —  Jenkins  v.  Kemishe.  1  Lev.  150. 

4.  When  Exercise  of  Power  Is  Conditional  upon  In  this  case  a  power  to  charge  two  thousand 
Payment  of  a  Small  Sum.  —  Griffin  v.  Stanhope,  pounds  on  an  estate  of  large  value  was  held 
Cro.   Jac.   454.     But  see    Banbury's   Case,  not  to  be  within  the  statute. 

Freem.  Ch.  8.  12.  Fraudulent  Conveyances  May  Be  Validated 

5.  Extinguishment  of  Power.  —  Twyne's  Case,  by  Matter  ex  Post  Facto —  England.  —  O'Dono- 
3  Coke  83;  Bullock  v.  Thorne,  Moo.  615.  van  v.  Rogers,  7  Ir.  Ch.  1;  Clarke  v.  Willott, 

6.  Leigh  :•.  Winter,  1  Jo.  411.  L.  R.  7  Exch.  313;  Prodgers  v.  Langham,  I 

7.  Doe  v.  Martin,  4  T.   R.  39.    See  also  Sid  133;  Johnson  v  Legard,  1  T.  &  R.  281. 
Hungerford  r.  Earle,  Freem.  Ch.  120.  Alabama.  —  Stokes  v.  Jones,  18  Ala.  734. 

So  a  Grant  of  an  Annuity  with  a  Power  of  Revoca-  Massachusetts. — Oriental  Bank  v.  Haskins. 

tion  provided  the  grantor  settle  another  annu-  3  Met.  (Mass.)  332,  37  Am.  Dec.  140;  Smith 

ity  just  as  good  is  not  within  the  statute.  v.  Allen,  5  Allen  (Mass.)  454,  81  Am.  Dec.  758. 

Banbury's  Case,  Freem.  Ch.  8.  New  York.  —  Sterry  v.  Arden,  1  Johns.  Ch. 
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A  ND  CONVE  YA  NCES. 


Subsequent  Purchauers. 


Bona  Fide  Purchaser  from  Fraudulent  Grantee.  —  Thus  if  the  fraudulent  grantee  con- 
veys to  a  bona  fide  purchaser  for  valuable  consideration  without  notice,  such  pur- 
chaser acquires  a  valid  title,  and  is  as  much  within  the  protection  of  the  statute 
of  27  Elizabeth  as  if  he  had  purchased  from  the  fraudulent  grantor.1  As 
between  such  a  purchaser  from  the  fraudulent  grantee  and  a  bona  fide  purchaser 
for  value  from  the  fraudulent  grantor,  he  whose  purchase  is  prior  in  time 
acquires  the  superior  title.2 

But  a  Fraudulent  Grantee  can  by  no  subsequent  matter  confirm  the  deed  to  him 
or  purge  it  of  its  vice,  so  as  to  render  it  effectual  as  a  conveyance  to  vest  a  title 
in  himself.3 

Voluntary  Settlement  Validated  by  a  Subsequent  Marriage.  —  As  has  previously  been 
stated,  though  a  voluntary  conveyance  be  made  without  a  view  to  any  particular 
marriage,  if  subsequently  by  reason  of  it  a  person  is  induced  to  marry  the 
grantee,  that  is  a  sufficient  consideration  to  support  the  settlement  as  against 
a  subsequent  purchaser.4 

(N.  Y.)  261,  affirmed  12  Johns.  (N.  Y.)  536,  7 
Am.  Dec.348;  Murray  v.  Riggs,  15  Johns.  (N. 
Y.)  571;  Anderson  v.  Roberts,  18  Johns.  (N. 
Y.)  515,  9  Am.  Dec.  235. 

North  Carolina.  —  Martin  v.  Cowles,  1  Dev. 
&  B.  L.  (18  N.  Car.)  29;  Halcombe  v.  Ray,  1 
Ired.  L.  (23  N.  Car.)  340. 

Pennsylvania.  —  Price  v.  Junkin,  4  Watts 
(Pa.)  88. 

Virginia.  —  Huston   v.  Cantril,    ix  Leigh 
(Va.)  142. 

1.  Title  of  Bona  Fide  Purchaser  from  Fraudulent 
Grantee  —  England.  —  Prodgers  v.  Langham,  I 
Sid.  134;  Doe  v.  Martyr,  1  B.  &  P.  N.  R.  332. 

United  States.  —  Wood  v.  Mann,  I  Suran. 
(U.  S.)  506;  Fletcher  v.  Peck,  6  Cranch  (U.  S.) 
133;  Bean  v.  Smith,  2  Mason  (U.  S.)  252. 

Alabama.  —  Stokes  v.  Jones,  18  Ala.  734; 
Gilliland  v.  Fenn,  90  Ala.  230. 

Illinois.  — O'Neil  v.  Patterson,  52  111.  App.  26. 

Massachusetts.  —  George  v.  Kimball,  24 
Pick.  (Mass.)  234;  Gore  v.  Brazier,  3  Mass. 
523,  3  Am.  Dec.  182;  Worcester  v.  Eaton,  11 
Mass.  368. 

Mississippi. — Watson  v.  Dickens,  12  Smed. 
&  M.  (Miss.)  608. 

Missouri.  —  Howe  v.  Waysman,  12  Mo.  169, 
49  Am.  Dec.  126;  Shaw  v.  Tracy,  83  Mo.  224; 
Craig  v.  Zimmerman,  87  Mo.  475,  56  Am.  Rep. 
466. 

New  Hampshire.  —  Porell  v.  Cavanaugh,  (N. 
H.  189S)  41  Atl.  Rep.  860. 

New  Jersey.  —  De  Witt  v.  Van  Sickle,  29  N. 
J.  Eq.  209. 

New  York. —  Bumpus  v.  Platner,  1  Johns.  Ch. 
(N.  Y.)  213;  Robeus  v.  Anderson,  3  Johns. 
Ch.  (N.  Y).  371;  Jackson  v.  Henry,  10  Johns. 
(N.  Y.)  185,  6  Am.  Dec.  328;  Jackson  v.  Walsh, 
14  jDhns.  (N.  Y.)  407;  Anderson  v.  Roberts, 
18  Johns.  (N.  Y.)  515,  9  Am.  Dec.  235. 

North  Carolina.  —  Potts  v.  Blackwell,  4 
Jones  Eq.  (57  N.  Car.)  58,  affirming  3  Jones  Eq. 
(56  N.  Car.)  449. 

Pennsylvania.  —  Hood  v.  Fahnestock,  8 
Watts  (Pa.)  489.  34  Am.  Dec.  489;  Price  v. 
Junkin,  4  Watts  (Pa.)  88. 

Texas.  —  Fowler  v.  Stoneum,  ir  Tex.  478, 
62  Am.  Dec.  490;  Sydnor  v.  Roberts,  13  Tex. 
598,  65  Am.  Dec.  84. 

West  Virginia. — Spence  v.  Smith,  34  W. 
Va.  697. 

Wisconsin.  —  Reynolds  v.  Vilas,  8  Wis.  471, 
76  Am.  Dec.  238. 


v.  Crofut,  1  Conn. 


7   J-  J- 


v.  Green, 
Dec.  417. 
v.  Tanner,  8  Met. 


New  Jersey  Statute.  —  A  judgment  creditor  of 
a  fraudulent  grantee  is  not  a  purchaser  within 
section  15  of  the  New  Jersey  statute  of  frauds 
(Gen.  Stat.,  1895,  p.  1605,  §  15),  excepting  from 
the  operation  of  the  statute  bona  fide  purchasers 
of  property  fraudulently  conveyed.  Couse  v. 
Columbia  Powder  Mfg.  Co.,  (N.  J.  1895)  33 
Atl.  Rep  297. 

2.  Right  as  Between  Purchasers  from  Fraudu- 
lent Grantor  and  Fraudulent  Grantee  —  England. 
—  Prodgers  v.  Langham,  1  Sid.  133;  New- 
port's Case,  Skin.  423;  Parr  v.  Eliason,  I  East 
92;  George  v.  Milbanke,  9  Ves.  Jr.  190;  Doe 
v.  Rusham,  17  Q.  B.  723,  79  E.  C.  L.  723. 

United  States.  —  Bean  v.  Smith,  2  Mason  (U. 
S.)  252. 

Connecticut.  —  Preston 
527,  note. 

Kentucky.  —  Anderson 
Marsh.  (Ky.)  448,  23  Am. 

Massachusetts.  —  Green 
(Mass.)  411 ;  Oriental  Bank  v.  Haskins,  3  Met. 
(Mass.)  332,  37  Am.  Dec.  140. 

New  fersey.  —  Phelps  v.  Morrison,  25  N.  J. 
Eq.  538'. 

New  York.  — Anderson  v.  Roberts,  18  Johns. 
(N.  Y.)  515,  9  Am.  Dec.  235;  Roberts  v.  Ander- 
son, 3  Johns.  Ch.  (N.  Y.)  371 ;  Ledyard  v.  But- 
ler, 9  Paige  (N.  Y.)  13b,  37  Am.  Dec.  379; 
Jackson  v.  Terry,  13  Johns.  (N.  Y.)  471. 

North  Carolina.  —  Potts  v.  Blackwell,  4 
Jones  Eq.  (57  N.  Car.)  58,  affirming  2,  Jones 
Eq.  (56  N  Car.)  449;  Martin  v.  Cowles,  1  Dev. 
&  B.  L.  (18  N.  Car.)  29;  Halcombe  v.  Ray,  1 
lred.  L.  (23  N.  Car.)  340. 

Ohio.  —  Holmes  v.  Gardner,  50  Ohio  St.  167. 
Wisconsin.  —  Reynolds  v.  Vilas,  8  Wis.  471, 
76  Am.  Dec.  238. 

See  also  Aiken  v.  Bruen,  21  Ind.  137;  Trull 
v.  Bigelow,  16  Mass.  406,  8  Am.  Dec.  144;  Reed 
v.  Smith,  14  Ala.  380. 

The  Reason  of  This  Rule  is  that  where  the  par- 
ties are  equally  innocent  and  equally  meritori- 
ous in  their  titles,  the  law  will  give  a  prefer- 
ence to  that  title  which  has  a  priority  in  point 
of  time.  Bean  v.  Smith,  2  Mason  (U.  S.)  252; 
Anderson  v.  Roberts,  18  Johns.  (N.  Y.)  515,  9 
Am.  Dec.  235.  Compare  the  equity  maxim. 
See  the  title  Equity,  vol.  11,  p.  189. 

3.  Halcombe  v.  Ray,  1  Ired.  L.  (23  N.  Car.) 
340. 

4.  See  supra,  this  section,  Marriage  Settle- 
ments. 
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FRA  UDULENT  SALES  Subsequent  Purchasers. 


g.  Statute  Only  Protects  Purchasers.  —  Under  the  statute  convey- 
ances made  to  defraud  subsequent  purchasers  are  void  only  as  to  such  pur- 
chasers.* When  executed  they  are  binding  upon  the  grantor,*  his  heirs,3 
personal  representatives,4  and  devisees,5  and  upon  grantees  under  a  subse- 
quent voluntary  conveyance  from  him.6 

Voluntary  Conveyance  Void  Only  to  the  Extent  of  the  Purchaser's  Interest.  —  It  follows 
from  this  that  in  those  jurisdictions  where  voluntary  conveyances  are  held  to 
be  void  as  against  subsequent  purchasers  for  valuable  consideration,  such  con- 
veyances are  void  only  to  the  extent  of  the  subsequent  purchasers'  interest  in 
the  property.7 

h.  What  Persons  Entitled  to  Relief  as  Purchasers  —  (i)  In  Gen- 
eral—  (a)  There  Must  Be  a  Bona  Fide  Purchase  for  Valuable  Consideration.  —  To  be  entitled 
to  relief  as  a  purchaser  under  this  statute,  one  must  have  purchased  8  bona  fide 
and  for  a  valuable  consideration.9    A  mere  volunteer  is  not  entitled  to  relief.1* 


1.  Conveyances  to  Defraud  Purchasers  Void  Only 
as  to  Them. —  Bean  v.  Smith,  2  Mason  (U.  S.) 
252;  Miller  v.  Marckle,  21  111.  152;  Way  v. 
Lyon,  3  Blackf.  (Ind.)  76;  Burgett  v.  Burgett, 
1  Ohio  46c),  13  Am.  Dec.  634;  Wilson  v.  Tra- 
wick,  10  Tex.  428. 

2.  Bind  the  Parties  —  England.  —  Petre  v. 
Espinasse,  2  Myl.  &  K.  496;  Bill  v.  Cureton,  2 
Myl.  &  K.  503;  Villers  v.  Beaumont,  1  Vein. 
100;  Bale  v.  Newton,  1  Vern.  464;  Croker  v. 
Martin,  t  Bligh  573;  Tarleton  z\  Liddell,  17 
Q.  B.  421,  79  E.  C.  L.  421. 

United  States.  —  Bean  v.  Smith,  2  Mason  (U. 
S.)  252;  Randall  v.  Phillips,  3  Mason  (U.  S.) 
378. 

Alabama, —  Eddins  v.  Wilson,  1  Ala.  237; 
Gilliland  v.  Fenn,  90  Ala.  230. 

Illinois.  —  Miller  v.  Marckle,  21  111.  152. 

Indiana.  —  Way  v.  Lyon,  3  Blackf.  (Ind.)  76; 
Anderson  v.  Etter,  102  Ind.  115. 

Texas.  —  Lewis  v.  Castleman,  27  Tex.  407. 

3.  Gilliland  v.  Fenn,  90  Ala.  230;  Way  v. 
Lyon,  3  Blackf.  (Ind.)  76;  Wilson  v.  Trawick, 
10  Tex.  428. 

4.  Gilliland  v.  Fenn,  90  Ala.  230. 

5.  Villers  v.  Beaumont,  1  Vern.  100;  Bale  v. 
Newton,  1  Vern.  464;  Viers  v.  Montgomery,  4 
Cranch  (U.  S.)  177;  Sear  v.  Ashwell,  3  Swanst. 
411,  note  a;  Bolton  v.  Bolton,  3  Swanst.  414, 
note  a. 

6.  Bean  v.  Smith,  2  Mason  (U.  S.)252.  Com~ 
pare  Naldred  v.  Gilliam,  1  P.  Wms.  577.  And 
see  infra,  this  section,  What  Persons  Entitled 
to  Relief  as  Purchasers  —  In  General  —  There 
Must  Be  a  Bona  Fide  Purchase  for  Valuable 
Consideration. 

7.  Voluntary  Settlement  Invalidated  Only  to  Ex- 
tent of  Purchaser's  Interest. — In  re  Walhampton, 
26  Ch.  D.  391;  Crocker  v.  Martin,  1  Bligh  573. 

On  behalf  of  the  mortgagoror  purchaser  the 
statute  intervenes  and  says  that  as  to  any 
purchaser  the  voluntary  settlement  shall  be 
invalidated  to  the  extent  of  the  interest  of  that 
purchaser.  It  leaves  all  those  who  are  in- 
terested under  that  voluntary  settlement  in 
exactly  the  same  position  in  which  they  were 
originally  placed  when  the  settlement  was  ex- 
ecuted, except  that  they  are  displaced  to  the 
extent  to  which  the  mortgage  displaces  them. 
Dolphin  v.  Aylward,  L.  R.  4  H.L.  486. 

8.  The  Contract  Must  Be  Executed.  —  An  in- 
terest in  the  property  must  have  actually 
passed  to  constitute  a  purchase  within  the 
meaning  of  the  statute.    A  contract  of  sale  or 


a  covenant  to  convey  is  not  sufficient.  Hop- 
kins v.  Webb,  9  Humph.  (Tenn.)  519. 

9.  Purchase  Must  Be  Bona  Fide  and  For  Value 
—  England.  —  Humphreys  v.  Pensam,  1  Myl. 
&  C.  580;  Upton  v.  Basset,  Cro.  Eliz.  444; 
Doe  v.  Knight,  5  B.  &  C.  671,  12  E.  C.  L.  351; 
Gully  v.  Exeter,  10  B.  &  C.  584,  21  E.  C.  L. 
137;  Doe  v.  Webber,  I  Ad.  &  El.  733,  28  E.  C. 
L.  191;  Harding  v.  Howell,  14  App.  Cas.  307; 
Metcalfe  v.  Pulvertoft,  1  Ves.  &  B.  180;  Smith 
v.  Garland,  2  Meriv.  123;  Doe  v.  James,  16- 
East  212;  Doe  v.  Routledge,  2  Cowp.  705; 
Needham  v.  Beaumont,  2  And.  233,  cited  in 
Twyne's  Case,  3  Coke  83^. 

Canada.  —  Patulo  v.  Boyington,  4  U.  C.  C. 
P.  125;  Doe  v.  Breakenridge,  I  U.  C.  C.  P. 
492. 

Alabama. —  Eddins  v.  Wilson,  I  Ala.  237. 

California.  —  Mitchell  v.  Steelman,  8  Cal. 
375;  Lawton  v.  Gordon,  34  Cal.  36,  91  Am. 
Dec.  670. 

Connecticut.  —  Kimball  v.  Hutc.hins,  3  Conn. 
450. 

Illinois.  —  Campbell  v.  Whitson,  68  111.  240, 
18  Am.  Rep.  553. 

Massachusetts.  —  Clapp  v.  Tirrell,  20  Pick. 
(Mass.)  247. 

Mississippi.  —  Watson  v.  Dickens,  12  Smed. 
&  M.  (Miss.)  608. 

North  Carolina.  —  Tate  v.  Tate,  I  Dev.  & 
B.  Eq.  (21  N.  Car.)  29;  Freeman  v.  Lewis,  5- 
Ired.  L.  (27  N.  Car.)  91;  Fullenwider  v.  Rob- 
erts, 4  Dev.  &  B.  L.  (20  N.  Car.)  278. 

Pennsylvania.  —  Jack  v.  Dougherty,  3  Watts 
(Pa.)  151. 

Tennessee.  —  Hopkins  v.  Webb,  9  Humph. 
(Tenn.)  519;  Cains  v.  Jones,  5  Yerg.  (Tenn.) 

249. 

Good  Consideration  Not  Sufficient.  —  The  pur- 
chaser's deed  must  have  been  for  a  valuable 
and  not  merely  a  good  consideration.  Rey- 
nolds v.  Vilas,  8  Wis.  471,  76  Am.  Dec.  238. 

10.  Mere  Volunteer  Not  Entitled  to  Belief.  — 
Chadwick  v.  Doleman,  2  Vern.  528;  Claver- 
ing  v.  Clavering,  2  Vern.  473,  affirmed  1  Bro. 
P.  C.  122:  Doe  v.  Knight,  5  B.  &  C.  671,  12 
E.  C.  L.  351;  Bean  v.  Smith,  2  Mason  (U.  S). 
252;  Way  v.  Lyon,  3  Blackf.  (Ind.)  76. 

In  the  case  of  Clavering  v.  Clavering,  2 
Vern.  473,  affirmed  1  Bro.  P.  C.  122,  the 
grantor  made  a  voluntary  settlement  of  his 
estate,  but  never  published  it  to  the  world. 
He  kept  it  himself,  and  it  was  found  after  his 
death  among  some  old  papers.  Seven  years 
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AND  CONVEYANCES. 


Subsequent  Purchasers. 


Burden  of  Proving  Payment  of  Consideration.  —  One  who  claims  as  a  purchaser  the 
protection  of  the  statute  must  prove  that  the  consideration  has  been  paid.1 

(b)  Amouit  of  Consideration.  —  The  consideration  must  not  only  be  valuable ; 
it  must  be  a  fair  price  for  the  property  purchased.2  It  need  not  be  of  exactly 
the  value  of  that  property;  it  may  be  much  less  and  yet  constitute  the  trans- 
action a  purchase  within  the  meaning  of  the  statute ; 3  but  if  it  is  so  trivial  and 
inadequate  as  to  amount  to  evidence  that  the  purchase  was  not  bona  fide,  but 
colorable  merely,  and  intended  to  get  rid  of  the  prior  voluntary  conveyance, 
it  will  not  bring  the  purchaser  within  the  protection  of  the  statute.4 

(c)  The  Consideration  Need  Not  Be  Money.  —  The  consideration  need  not  be  money.5 
Marriage  is  a  sufficient  consideration,*  and  so  is  the  release  of  an  adverse 


after  making  this  settlement,  he  made  another 
voluntary  settlement  of  the  same  estate  on  his 
son.  This  last  settlement  he  often  spoke  of 
during  his  life,  but  never  was  heard  to  speak 
of  the  first.  He  often  told  his  tenants  that 
after  his  death  his  son  was  to  be  their  land- 
lord. Yet  it  was  held  that  the  son  could  not 
be  relieved  against  the  first  settlement.  Com- 
pare Naldred  v.  Gilham,  I  P.  Wms.  577. 

1.  Chaffin  ™.  Kimball,  23  111.  36;  Tate  v. 
Tate,  1  Dev.  &  B.  Eq.  (21  N.  Car.)  22. 

2.  What  Consideration  Sufficient  to  Constitute  a 
Purchase  Within  the  Statute. —  Fullenwider  v. 
Roberts,  4  Dev.  &  B.  L.  (20  N.  Car.)  278. 

3.  Need  Not  Equal  Property  in  Value.  —  Bul- 
lock v.  Sadlier,  Ambl.  764;  Mildmay  v.  Mild- 
may,  cited  in  Bullock  v.  Sadlier,  Ambl.  767; 
Basset  v.  Nosworthy,  Finch.  102;  Sterry  v. 
Arden,  I  Johns.  Ch.  (N.  Y.)  261. 

Liability  to  Pay  a  Sum  at  the  Option  of  the 
Grantor.  — ■  A  mining  lease  for  ninety-nine 
years  contained  provisions  enabling  the  lessor 
to  demand,  at  his  option,  a  royalty  upon  the 
proceeds  of  the  mines,  or  four  thousand 
dollars  in  lieu  of  such  royalty.  The  lessor  had 
not  exercised  such  option.  It  was  held  that 
the  lessee  was  a  purchaser  for  value,  and  that 
a  prior  voluntary  conveyance  was  void  as 
against  him.  Conlin  v.  Elmer,  16  Grant  Ch. 
(U.  C  )  541. 

4.  Consideration  So  Inadequate  as  to  Amount  to 
Evidence  of  Fraud  —  England.  —  Doe  v.  James, 
16  East  212;  Doe  v.  Routledge,  2  Cowp.  705; 
Needhatn  v.  Beaumont,  2  And.  233,  cited  in 
Twyne's  Case,  3  Coke  83  b;  Upton  v.  Basset, 
Cro.  Eliz.  444. 

New  York.  —  Sterry  v.  Arden,  I  Johns.  Ch. 
(N.  Y.)  261. 

North  Carolina.  —  Fullenwider  v.  Roberts,  4 
Dev.  &  B.  L.  (20  N.  Car.)  278;  Doe  v.  Break- 
enridge,  1  U.  C.  C.  P.  492:  Tate  v.  Tate,  I 
Dev.  &  B.  Eq.  (21  N.  Car.)  29. 

Tennessee.  — Cains  v.  Jones,  5  Yerg.  (Tenn.) 
249. 

See  also  the  title  Consideration,  vol.  6,  p. 
691  et  seq..  particularly  p.  699. 

Illustrations.  —  Fifty  dollars  is  not  such  a 
consideration  for  conveying  an  estate  worth 
twenty-five  thousand  dollars  as  will  defeat  a 
prior  voluntary  conveyance.  Fullenwider  v. 
Roberts,  4  Dev.  &  B.  L.  (20  N.  Car.)  278. 

The  sum  of  ten  dollars,  being  stated  as  the 
consideration  of  a  deed  for  land  of  consider- 
able value,  is  merely  colorable,  and  the  pay- 
ment of  that  sum  by  the  grantee  would  not 
make  him  a  purchaser  bona  fide  within  the 
protection  of  the  statute.  Cains  v.  Jones,  5 
Yerg.  (Tenn.)  249 


Where  the  purchaser  paid  two  hundred 
pounds  for  property  worth  two  thousand 
pounds,  it  was  held  not  to  be  such  a  bona  fide 
purchase  as  to  entitle  him  under  the  statute  to 
have  a  former  settlement  of  the  property  set 
aside.    Doe  v.  Routledge,  2  Cowp.  705. 

A  year's  income  is  not  a  sufficient  considera- 
tion to  support  a  conveyance  against  a  prior 
voluntary  conveyance.  Upton  v.  Bassett, 
Cro,  Eliz.  444. 

A  purchase  of  property  for  one-third  of  its 
value  will  not  prevail  under  the  statute  against 
a  voluntary  settlement.  Metcalfe  v.  Pulver- 
toft,  1  Ves.  &  B.  180. 

A  purchaser  of  real  estate  gave  no  consider- 
ation beyond  a  mortgage  back  for  the  price, 
with  a  stipulation  in  the  mortgage  deed  that 
the  mortgage  debt  was  not  to  be  paid  any 
further  than  it  could  be  obtained  from  the 
mortgage.  It  was  held  that  he  was  not  a 
bona  fide  purchaser,  wit  in  the  protection  of 
the  statute.    Alden  v.  Trubee,  44  Conn.  455. 

In  Maryland  it  has  been  held  that  inade- 
quacy of  price  in  connection  with  other  sus- 
taining proof  may  be  considered  in  a  case 
where  the  deed  of  the  subsequent  purchaser 
is  sought  to  be  avoided  for  fraud.  Baltimore 
v.  Williams,  6  Md.  235. 

Under  the  North  Carolina  Act  of  1840,  c.  28,  a 
purchaser  was  not  protected  against  a  prior 
fraudulent  conveyance  unless  he  paid  full 
value.  Hiatt  v.  Wade,  8  lred.  L.  (30  N.  Car.) 
340. 

5.  Doe  v.  Routledge,  2  Cowp.  705. 

As  to  What  Is  a  Sufficient  Consideration  Gen- 
erally, see  the  title  Consideration,  vol.  6,  p. 
703. 

6.  Marriage  a  SufficientjConsideration.  —  Doug- 

lasse  v.  Waad,  1  Ch.  Cas.  99;  Gully  v.  Exeter, 
10  B.  &  C.  584,  21  E.  C.  L.  137;  Doe  v.  Rout- 
ledge, 2  Cowp.  705;  Mellick  v.  Mellick,  47  N. 
J.  Eq.  86,  affirmed  48  N.  J.  Eq.  613;  Cains  v. 
Jones,  5  Yerg.  (Tenn.)  249.  Compare  Parker  v. 
Serjeant,  Finch  146.  But  see  Allen  v.  Arne,  1 
Vern.  365. 

Marriage  Settlement   Procured  by  Fraud. — 

A  deed  of  settlement  upon  marriage,  procured 
by  the  party  and  her  friends,  by  fraudulent 
contrivances  and  with  the  intent  of  obtaining 
the  property,  from  an  old  and  drunken  man, 
is  void,  and  a  voluntary  grantee  of  the  same 
land  would  be  preferred.  Cains  v.  Jones,  5 
Yerg.  (Tenn.)  249. 

A  Settlement  upon  a  Wife  After  Marriage 
without  consideration  will  not  entitle  her  to 
the  protection  of  the  statute  as  against  a  prior 
voluntary  conveyance.  Beamond,  J.,  in 
Upton  v.  Basset,  C10.  Eliz.  444. 
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claim  to  a  litigated  estate; 1  and  it  has  been  held  that  an  agreement  to  share 
the  expenses  of  working  mines  is  a  sufficient  consideration  for  a  share  in  such 
mines.2 

(d)  Effect  of  Notice  of  the  Prior  Conveyance.  —  The  question  whether  notice  of 
the  prior  fraudulent  or  voluntary  conveyance  will  bar  the  subsequent  purchaser 
from  the  protection  of  the  statute  is  one  upon  which  there  is  great  conflict  of 
authority.    The  subject  has  already  been  fully  treated  in  this  title.-1 

(e)  From  Whom  the  Purchase  Must  Be  Made  —  aa.  Where  the  Prior  Conveyance  Was 
Actually  Fraudulent.  —  Under  the  statute  a  bona  fide  purchaser  of  real  estate 
may  avoid  a  former  conveyance  of  the  same  property,  made  with  actual  intent 
to  defraud  subsequent  purchasers,  though  the  person  from  whom  he  purchased 
did  not  make  such  conveyance,  and  did  not  even  know  of  its  existence.4 

Thus  a  Purchaser  from  the  Executor  or  Administrator  of  the  fraudulent  grantor  is 
within  the  protection  of  the  statute.5 

bb.  Where  the  Prior  Conveyance  Was  Merely  Voluntary.  —  But  where  the  former 
conveyance  was  not  actually  fraudulent,  but  merely  voluntary,  the  subsequent 
purchaser  cannot  avoid  it  unless  he  purchased  from  the  grantor  of  such 
conveyance.6 

So  a  Purchaser  from  the  Heir  or  Devisee  of  one  who  had  made  a  voluntary  convey- 
ance in  his  lifetime  is  not  entitled,  under  the  statute,  to  avoid  the  voluntary 
conveyance.7 

And  So  a  Purchaser  for  Value  at  an  Execution  Sale,  of  property  of  which  the  execution 
debtor  had  previously  made  a  voluntary  conveyance  not  tainted  by  actual 
fraud,  acquires  no  valid  title  under  the  statute  as  against  the  voluntary 
grantee.9 

(2)  Purchasers  of  Equitable  Estates.  —  A  purchaser  of  an  equitable  estate 
is  within  the  protection  of  the  statute.9 

(3)  Mortgagees.  —  A  mortgagee  is  a  purchaser  within  the  statute,  and  is 
protected  by  it  against  a  prior  fraudulent  conveyance,  to  the  extent  of  the 
sum  secured  by  the  mortgage; 10  and  this  is  so  though  the  mortgage  was  given 


A  Husband  Acquiring  an  Estate  Merely  by 
Marriage  is  not  a  purchaser  within  the  statute. 
Doe  v.  Lewis,  11  C.  B.  1035,  73  E.  C.  L.  1035, 

5  Eng.  L.  &  Eq.  400,  15  Jur.  512,  20  L.  J.  C. 
PI.  177.  See  also  Cotton  v.  King,  2  P.  Wms. 
358,  2  Eq.  Cas.  Abr.  53;  King  v.  Cotton,  2  P. 
Wms.  674.  2  Eq.  Cas.  Abr.  131. 

1.  Release  of  an  Adverse  Claim  to  a  Litigated 
Estate.  —  Hill  v.  Exeter,  2  Taunt.  69. 

2.  Agreement  to  Share  Expenses  of  Working 
Mine. —  Shaw  v.  Standish,  2  Vern.  326,  I  Eq. 
Cas.  Abr.  353. 

3.  See  supra,  this  section,  Conveyances  Made 
with  Actual  Intent  to  Defraud  Purchasers; 
Voluntary  Conveyances  —  In  General. 

4.  Purchase  Need  Not  Be  Made  from  the  Grantor 
of  the  Fraudulent  Conveyance.  —  Bund's  Case, 

6  Coke  72. 

5.  Purchaser  from  Executor  or  Administrator.  — 

Clapp  v.  Leatherbee,  18  Pick.  (Mass.)  T.31. 

6.  Rule  Where  the  Prior  Conveyance  Was 
Merely  Voluntary.  —  2  Sugden  on  Vendors  (8th 
Am.  ed.)4?5;  Doe  v.  Lewis,  11  C.  B.  1035,  73 
E.  C.  L.  1035,  15  Jur.  512,  20  L.  J.  C.  PI.  177; 
Doe  v.  Rusham,  17  Q.  B.  723,  79  E.  C.  L.  723, 
9  Eng.  L.  &  Eq.  410,  16  Jur.  359,  21  L.  J.  Q. 
B.  139  [explaining  and  qualifying  Burrel's 
Case,  6  Coke  72,  and  overruling  Jones  v.  Whit- 
taker,  1  Long  &  T.  141,  3  Kay  &  J.  141];  God- 
frey v.  Poole,  13  App.  Cas.  497;  Bell  v. 
McCawley,  29  Ga.  355;  Russell  v.  Kearney,  27 
Ga.  96.  And  see  Parker  v.  Carter,  4  Hare400. 
But  see  Doe  v.  Martyr,  1  B.  &  P.  N.  R.  332. 


The  principle  on  which  voluntary  convey- 
ances have  been  held  to  be  fraudulent  and 
void  as  against  subsequent  purchasers  appears 
to  be  that  by  selling  the  property  for  a  valu- 
able consideration  the  seller  so  entirely  repu- 
diates the  former  voluntary  conveyance,  and 
shows  his  intention  to  sell,  as  that  it  shall  be 
presumed  against  him  and  the  person  to 
whom  he  conveyed  that  such  intention  existed 
when  he  made  the  conveyance,  and  that  it 
was  made  in  order  to  defeat  the  purchaser. 
But  where  the  seller  is  a  different  person  from 
him  who  executed  the  voluntary  conveyance, 
this  principle  does  not  apply;  for  the  acts  of 
one  man  cannot  show  the  mind  and  intention 
of  another.  Doe  v.  Rusham,  17  Q.  B.  723,  79 
E.  C.  L.  723,  g  Eng.  L.  &  Eq,  410,  16  Jur.  359, 
21  L.  J.  Q.  B.  139;  Godfrey  v.  Poole,  13  App. 
Cas.  497. 

7.  Purchaser  from  Heir  or  Devisee  of  a  Volun- 
tary Grantor. —  Doe  v.  Rusham,  17  Q.  B.  723, 
79  E.  C.  L.  723,  9  Eng.  L.  &  Eq.  410,  16  Jur. 
359,  21  L.  J.  Q.  B.  139:  Mr.  Justice  Williams 
in  Doe  v.  Lewis,  11  C.  B.  1035,  73  E.  C.  L. 
1035,  15  Jur.  512,  20  L.  J.  C.  PI.  177;  Lewis  v. 
Rees,  3  Kay  &  J.  132;  Doe  v.  Blanchfield,  I 
U.  C.  Q.  B.  350. 

8.  Purchaser  at  Execution  Sale.  —  Godfrey  v. 
Poole,  13  App.  Cas.  497. 

9.  Leach  v.  Dean,  1  Ch.  Rep.  146;  Buckle 
v.  Mitchell,  18  Ves.  Jr.  100. 

10.  Mortgagees  Are  Purchasers  Within  the  Stat- 
ute —  England.  —  Hales  v.  Cox,  32  Beav.  118; 
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to  secure  a  pre-existing  debt.' 

(4)  Trustees  for  Creditors.  —  A  deed  of  trust  executed  bona  fide  for  the 
security  of  actual  creditors  is  a  conveyance  for  value  and  the  trustee  a  pur- 
chaser within  the  statute,3  and  this  whether  the  debts  secured  are  old  or  new.3 

(5)  Purchasers  at  Execution  Sales.  —  The  weight  of  authority  supports  the 
rule  that  a  bona  fide  purchaser  for  value  at  a  sheriff's  sale  under  judgment  and 
execution  against  the  grantor  in  a  fraudulent  conveyance  is  a  purchaser  within 
the  protection  of  t'he  statute.4 

(6)  Judgment  Creditors  Are  Not  Purchasers  Within  the  Statute.  —  A  judg- 


In  re  Walhampton,  26  Ch.  D.  391;  Cracknall 
v.  Janson,  11  Ch.  D.  I;  Lloyd  v.  Attwood,  3 
De  G.  &  J.  614;  In  r^Conlan,  29  L.  R.  Ir.  199; 
Bayspoole  v.  Collins,  L.  R.  6  Ch.  228;  Shur- 
mur  v.  Sedgwick,  24  Ch.  D.  597;  Teasdale  v. 
Braithwaite,  5  Ch.  D.  630.  affirming  4  Ch.  D. 
85;  In  re  Cameron,  37  Ch.  D.  32;  Hall  v. 
Hall,  L.  R.  14  Eq.  365;  Cormick  v.  Trepaud, 
6  Do.v  60;  Saunders  v.  Dehew,  2  Vern.  271; 
Doe  v.  Lewis,  11  C.  B.  1035,  73  E.  C.  L. 
1035;  Newstead  v.  Searles,  1  Atk.  265;  Clarke 
v.  Wright,  6  H.  &  N.  849;  While  v.  Hussey, 
Prac.  Ch.  13;  Poukon  vj  Wiseman,  Noy  105; 
Gardiner  v.  Painter,  Sel.  Ch.  Cas.  65;  Sen- 
house  v.  Earle,  Ambl.  285;  Chapman  v. 
Emery,  r  Cowp.  278;  Townshend  v.  Wind- 
ham, 2  Ves.  i;  In  re  Walhampton,  26  Ch.  D. 
391;  Dolphin  v.  Aylward,  L.  R.  4  H.  L.  486; 
Hales  v.  Cox,  32  Beav.  118:  Herrick  v.  Att- 
wood, 2  De  G.  &  J.  21,  affirming  25  Beav.  205, 
3  Jur.  N.  S.  995;  Doe  v.  Webber,  I  Ad.  &  El. 
733,  28  E.  C.  L.  191;  Doe  v.  Rowe,  4  Bing.  N. 
Cas.  737,  33  E.  C.  L.  515. 

Canada.  —  Richardson  v.  Armitage,  18  Grant 
Ch.  (U.  C.)  512. 

Alabama.  — Corprew  v.  Arthur,  15  Ala.  525; 
Stiles  v.  Lightfoot,  26  Ala.  443. 

Florida.  —  Gibson  v.  Love,  4  Fla.  217.  . 

Kentucky.  —  Lewis  v.  Love,  2  B.  Mon.  (Ky.) 
345- 

Maine.  —  Wyman  v.  Brown,  50  Me.  139. 

Massachusetts.  —  Clapp  v.  Leatherbee,  18 
Pick.  (Mass.)  131. 

Missouri.  —  Shaw  v.  Tracy,  83  Mo.  224. 

New  York.  —  Ledyard  v.  Butler,  9  Paige  (N. 
Y.)  132,  37  Am.  Dec.  379. 

North  Carolina.  —  Freeman  v.  Lewis,  5  Ired. 
L.  (27  N.  Car.)  91;  Potts  v.  Black  well,  4  Jones 
Eq.  (57  N.  Car.)'  58,  affirming  3  Jones  Eq.  (56 
N.  Car.)  449. 

Ohio.  —  Webb  v.  Roff,  9  Ohio  St.  430. 

Pennsylvania.  —  Corporation  for  Relief  of 
Poor  Distressed  Presb.  Ministers  v.  Wallace,  3 
Rawle  (Pa.)  109;  Lancaster  v.  Dolan,  1  Rawle 
(Pa.)  231,  18  Am.  Dec.  625. 

Limit  of  Mortgagee's  Eight.  —  A  voluntary 
settlement  is  void  as  against  a  subsequent 
mortgagee  of  the  estate  subject  to  the  settle- 
ment only  to  the  extent  of  the  mortgage.  If 
the  mortgagee  obtains  from  the  same  mort- 
gagor a  mortgage  on  another  estate,  he  is 
not  entitled  to  consolidate  his  two  securities 
so  as  to  throw  on  the  estate  subjeel  to  the  set- 
tlement any  part  of  the  sum  which  may  be 
owing  to  him  beyond  that  originally  charged 
thereon.    In  re  Walhampton,  26  Ch.  D.  391. 

Marshaling.  —  Where  a  person  executes  a 
voluntary  settlement  and  subsequently  mort- 
gages the  settled  estate  with  his  own  unsettled 
estate,  the  persons  upon  whom  the  settlement 


is  made  are  entitled  to  throw  the  mortgages 
on  the  unsettled  estate.  Hales  v.  Cox,  32 
Beav.  118. 

1.  Mortgage  to  Secure  a  Pre-existing  Debt.  — 

Pelts  v.  Blackwell,  4  Jones  Eq.  (57  N.  Car.) 
58,  affirming  3  Jones  Eq.  (56  N.  Car.)  449. 
Deposit  of  Title  Deeds  as  Security  for  Money.  — 

B.  ,  after  marriage,  having  made  a  settlement 
on  his  wife,  obtained  from  the  trustees  the 
title  deeds  of  the  properly  settled,  and  depos- 
ited them  with  a  banker  as  a  security  for 
money  advanced.  It  was  held  that  the  banker 
was  not  a  purchaser  within  the  statute,  and 
that  the  trustees  were  entitled  to  recover  the 
deeds.    Kerrison  v.  Dorrien,  9  Bing.  76,  23  E. 

C.  L.  269. 

2.  Trustees  for  Creditors  Are  Purchasers  Within 
the  Statute.  —  Bulleifield  v.  Heath,  15  Beav. 
408;  Barton  v.  Van  Heylhuysen,  11  Hare  126; 
Swift  v.  Thompson,  9  Conn.  63,  21  Am.  Dec. 
718;  Shaw  v.  Tracy,  83  Mo.  224;  Dey  v.  Dun- 
ham, 2  Johns.  Ch.  (N.  Y.)  182;  Ward  v. 
Wooten,  75  N.  Car.  413;  Potts  v.  Blackwell,  4 
Jones  Eq.  (57  N.  Car.)  58,  affirming  3  Jones 
Eq.  (56  N.  Car.)  449. 

3.  Potts  v.  Blackwell,  4  Jones  Eq.  (57  N. 
Car.)  58,  affirming  3  Jones  Eq.  (56  N.  Car.)  449. 

A  Purchaser  at  an  Assignee's  Sale  in  Insolvency 
Proceedings  cannot  avoid  a  mortgage  placed 
upon  the  property  before  the  assignment  by 
the  insolvent  debtor,  upon  the  ground  of  fraud 
or  want  of  consideration  in  the  inception  of 
the  mortgage,  where  the  assignee  advertises 
the  property  for  sale  subject  to  the  mortgage, 
accepts  bids  on  such  condition,  and  by  consent 
of  the  court  sells  accordingly.  New  Prague 
Milling  Co.  v.  Schreiner,  70  Minn.  125.  See 
also  Olson  v.  Hanson,  (Minn.  1898)  77  N.  W. 
Rep.  231. 

4.  Purchasers  at  Execution  Sales  Protected  by 
the  Statute. —  Doe  v.  McCiae,  6  U.  C.  Q.  B. 
O.  S.  502;  Doe  v.  McGill,  I  Rob.  &  J.  Dig. 
(Ont.)  1598;  Gilliland  v.  Fenn,  90  Ala.  230; 
Carter  v.  Castleberry,  5  Ala.  277.  Contra, 
Ridgeway  v.  Underwood,  4  Wash.  (U.  S.)  129. 

Under  the  New  Brunswick  Act  of  Assembly,  26 
Geo  III.,  c.  12,  p  5,  a  purchaser  under  a  judg- 
ment and  execution  against  the  grantor  in  a 
voluntary  conveyance  is  a  purchaser  for  valu- 
able consideration,  in  the  same  situation  as  if 
he  had  purchased  from  the  voluntary  grantor, 
and  therefore  is  within  the  protection  of  the 
statute  of  27  Elizabeth.  Doe  v.  Hatfield,  4  N. 
Bruns.  122;  Doe  v.  McCulley,  8  N.  Bruns. 
508,  affirming  8  N.  Bruns.  194. 

A  Court  of  Equity  will  not  interfere  to  set  up 
a  voluntary  conveyance  against  parties  claim- 
ing from  a  purchaser  at  a  sale  on  execution 
against  the  grantor  when  in  possession.  Gray 
v.  Tappan,  Wright  (Ohio)  117. 
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ment  creditor  is  not  a  purchaser  within  the  meaning  of  the  statute.1 

i.  Right  to  the  Purchase  Money.  —  In  England  it  has  been  held  that 
when  a  voluntary  settlement  of  lands  is  avoided  by  a  subsequent  sale  for  valua- 
ble consideration,  the  volunteers  have  no  equity  against  the  purchase  money 
payable  to  the  settlor.2 

j.  Equity  Will  Not  Restrain  a  Sale.  —  Even  before  any  third  person 
has  acquired  an  interest  in  property  voluntarily  settled,  and  when  the  matter 
rests  entirely  between  the  grantor  and  the  grantee,  the  latter  has  no  equity  to 
prevent  the  former  from  defeating  the  grant  by  a  sale  of  the  estate.  There- 
fore an  injunction  to  restrain  the  grantor  from  selling  will  not  be  granted.3 

k.  Right  to  Specific  Performance  of  Contract  of  Sale.  —  In  Eng- 
land it  has  been  held  that  equity  will  decree  a  specific  performance  of  a  con- 
tract for  the  sale  of  real  estate  at  the  suit  of  the  purchaser,  although  there  was 
a  prior  voluntary  settlement  of  such  estate 4  of  which  the  purchaser  had 
notice.5  But  where  such  a  settlement  has  been  made,  specific  performance 
of  a  subsequent  contract  of  sale  will  not  be  enforced  at  the  suit  of  the  seller.8 


1.  Judgment  Creditors  Are  Not  Protected  by  the 
Statute.  —  Kinderley  v.  Jervis,  22  Beav.  1; 
Beavan  v.  Oxford,  2  Jur.  N.  S.  121,  25  L.  J. 
Ch.  299;  Gillespie  v.  Van  Egmondt,  6  Grant 
Ch.  (U.  C.)  533.  See  also  Foster  v.  Fowler,  5 
Nova  Scotia  753;  Couse  v.  Columbia  Powder 
Mfg.  Co.,  (N.  J.  1895)  33  Atl.  Rep.  297.  To 
the  contrary,  see  the  dictum  of  Vice-chancellor 
Wood  in  Barton  v.  Van  Heythuysen,  11  Hare 
126,  and  see  Garth  v.  Ersfield,  J.  Bridg.  22. 

2.  Volunteers  Have  No  Equity  Against  the  Pur- 
chase Money.  —  Daking  v.  Whimper,  26  Beav. 
568;  Townend  v.  Toker,  L.  R.  1  Ch.  446;  Pul- 
vertoft  v.  Pulvertoft,  18  Ves.  Jr.  84;  William- 
son v.  Codrington,  1  Ves.  511. 

A  Contrary  Doctrine  Formerly  prevailed; 
Leach  v.  Dene,  L.  R.  1  Ch.  461,  note.  And 
see  Ferrars  v.  Cherry,  2  Vern.  383,  I  Eq.  Cas. 
Abr.  331. 

Settlement  Reserving  Power  to  Sell  and  Re- 
invest to  Same  Uses.  —  A,  by  settlement  after 
marriage,  conveyed  to  trustees  to  family  uses, 
reserving  a  power  to  sell,  but  covenanting 
that  the  purchase  money  should  be  paid  to  the 
trustees  to  be  laid  out  to  the  same  uses.  He 
sold  to  B,  who  had  notice  of  the  covenant,  but 
paid  his  money  to  A,  who  died  insolvent.  It 
was  held  that  B's  representative  should  not  be 
obliged  to  repay  the  money  to  the  trustees  of 
the  settlement.  Evelyn  v.  Templar,  2  Bro.  C. 
C.  148. 

Sale  under  a  Power  of  Sale  in  a  Mortgage  Made 
Prior  to  a  Voluntary  Settlement.  —  Where,  after 
executing  a  mortgage  containing  a  power  of 
sale  in  favor  of  the  mortgagee,  the  mortgagor 
made  a  voluntarv  settlement  of  the  property 
subject  to  the  mortgage,  and  the  property  was 
subsequently  sold  under  the  power  of  sale  con- 
tained in  the  mortgage,  it  was  held  that  the 
sale  was  not  within  the  statute  of  27  Eliza- 
beth, c.  4,  because  it  was  not  effected  by  the 
settlor,  or  under  a  power  reserved  to  him,  but 
under  the  power  granted  to  the  mortgagee  in 
the  mortgage,  paramount  to  the  settlement: 
that  the  voluntary  settlement  was  to  be  con- 
sidered merely  as  a  disposition  of  the  mort- 
gagor's interest  in  the  proceeds  of  the  sale, 
which  was  an  interest  in  hereditaments  of 
which  the  mortgagor  might  dispose;  and, 
therefore,  that  the  volunteers  under  the  settle- 
ment were  entitled  as  against  the  settlor  to  the 


surplus  proceeds  of  the  sale.  In  re  Walhamp- 
ton,  26  Ch.  D.  391. 

3.  Voluntary  Settler  Will  Not  Be  Restrained 
from  Selling. —  Pulvertoft  v.  Pulvertoft,  18 
Ves.  Jr.  84.  See  also  the  opinion  of  Cleasby, 
B.,  in  Clarke  v.  Willott,  L.  R.  7  Exch. 
3*3- 

4.  Right  of  Purchaser  to  Require  Specific  Per- 
formance. —  Leach  v.  Dean,  1  Ch.  Rep.  146; 
Buckle  v.  Mitchell,  18  Ves.  ]r.  100;  Metcalfe 
v.  Pulvertoft,  r  Ves.  &  B.  180;  Townend  v. 
Toker,  L.  R.  1  Ch.  446;  Leach  v.  Dene,  L.  R. 
1  Ch.  461,  note;  Willats  v.  Busby,  5  Beav. 
193;  Stackpoole  v.  Stackpoole,  4  Dr.  &  War. 
320;  Listers.  Turner,  5  Hare  281;  Trowell  v. 
Shenton,  8  Ch.  D.  318;  Clarke  v.  Willott,  L. 
R.  7  Exch.  313;  Rosher  v.  Williams,  L.  R.  20 
Eq.  210.  Compare  Holford  v.  Holford,  1  Ch. 
Cas.  216. 

Equity  will  decree  a  specific  performance  of 
an  agreement  for  the  sale  of  real  estate  where 
part  of  the  purchase  money  has  been  paid, 
notwithstanding  a  prior  voluntary  conveyance 
of  such  real  estate.  Parry  v.  Carwarden,  2 
Dick.  544. 

After  the  Death  of  One  Who  Has  Made  a  Volun- 
tary  Settlement,  it  is  doubtful  whether  his  cred- 
itors can  maintain  a  bill  for  the  specific  per- 
formance of  a  contract  entered  into  by  the 
settlor  after  the  settlement  to  sell  the  settled 
estate.    Johnson  v.  Legard,  I  T.  &  R.  281. 

5.  Notice  Will  Not  Affect  Purchaser's  Right.  — 
Buckle  v.  Mitchell,  18  Ves.  Jr.  100. 

In  North  Carolina  the  courts  have  followed 
the  rule  established  by  the  English  cases  ia 
this  respect.  Freeman  v.  Eatman,  3  Ired.  Eq. 
(38  N.  Car.)  81,  40  Am  Dec.  444. 

But  Undoubtedly  in  Most  of  the  United  States  it 
would  be  held  that  purchasers  with  notice  of 
a  prior  voluntary  conveyance  or  settlement 
would  not  be  entitled  to  a  specific  perform- 
ance. See  supra,  this  section.  Voluntary  Con- 
veyances—  In  General — American  Rule  —  Pur- 
chasers with  Notice. 

6.  Burke  v.  Dawson,  2  Sugden  on  Vendors 
(8th  Am.  ed.)  470.  note  6;  Smith  v.  Garland,  2 
Meriv.  123;  Johnson  v.  Legard,  1  T.  &  R.  281; 
Clarke  v.  Willott,  L.  R.  7  Exch.  313;  Rosher 
v.  Williams,  L.  R.  20  Eq.  210;  Clanton  v. 
Burges,  2  Dev.  Eq.  (17  N.  Car.)  13.  Compare 
Peter  v.  Nicolls,  L.  R.  11  Eq.  391. 
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XI.  Criminal  or  Penal  Liability  of  the  Fraudulent  Parties  — 
1.  Under  the  Statute  13  Elizabeth,  c.  5  —  Text  of  the  statute.  —  Section  3  of  the 

statute  of  13  Eliz.,  c.  5,  provides  that  the  parties  to  the  fraudulent  convey- 
ance, etc.,  who  shall  wittingly  and  willingly  put  in  use,  avow,  maintain,  jus- 
tify, or  defend  the  same  as  true  and  made  bona  fide  and  upon  good  considera- 
tion, or  shall  alien  or  assign  any  of  the  lands,  tenements,  goods,  leases,  or 
other  things  before  mentioned,  to  him  or  them  conveyed,  as  is  aforesaid,  shall 
incur  the  penalty  of  one  year's  value  of  the  said  lands,  tenements,  and  here- 
ditaments, etc.,  and  the  whole  value  of  the  said  goods  and  chattels,1  and  also  so 
much  money  as  shall  be  contained  in  any  such  covinous  and  feigned  bond,2  one 
moiety  to  the  Queen,  the  other  to  the  party  or  parties  grieved  by  such 
fraudulent  conveyance,  etc.,3  and  also  being  thereof  lawfully  convicted,  shall 
suffer  imprisonment  for  one  half  year  without  bail  or  mainprise. 

Voluntary  Deed  by  Person  Indebted  Not  Necessarily  Within  the  Penalty.  —  It  would  seem 
that  the  mere  fact  that  a  conveyance  is  voluntary  and  that  it  is  made  by  a 
person  indebted  at  the  time  will  not  subject  the  parties  to  it  to  the  penalt)' 
prescribed  by  this  section  of  13  Elizabeth.4 

Extent  of  the  Penalty.  —  Under  this  section  of  the  statute,  on  a  fraudulent 
alienation  of  lands,  the  offending  parties  forfeit  a  year's  value  of  the  estate, 
but  not  the  consideration  money  named  in  the  conveyance.5  On  a  fraudulent 
conveyance  of  personalty,  the  penalty  extends  to  the  whole  amount  fraudu- 
lently conveyed,  although  the  grantor  be  indebted  for  an  amount  much  less 
than  the  amount  of  the  conveyance.0 

An  Indictment  Lies  under  this  section  of  the  statute.7 

2.  Under  the  Statute  27  Elizabeth,  c.  4.  —  Section  3  of  the  statute  27  Eliz., 
c.  4,  in  language  very  similar  to  that  used  in  the  above  section  of  13  Eliz., 
c.  5,  provides  that  those  who  shall  wittingly  and  willingly  put  in  use,  avow, 
etc.,  any  conveyance  fraudulent  under  the  statute,  shall  incur  a  penalty  of 
one  year's  value  of  the  lands  fraudulently  conveyed,  and  shall  suffer  imprison- 
ment for  one  half  year.  The  penalty  prescribed  by  this  section  of  the  statute 
cannot  be  increased  or  diminished,  but  where  several  defendants  are  found 
guilty,  each  one  separately  must  pay  the  full  penalty.**  In  a  prosecution 
under  the  section  a  defendant  sixteen  years  of  age  will  not  be  excused  from 
the  penalty  on  the  ground  of  infancy.9 

3.  Statutes  of  Elizabeth  Common  Law  in  the  United  States.  —  The  statutes  13 
Eliz.,  c.  5,  and  27  Eliz.,  c.  4,  are  generally  regarded  in  the  United  States  as 
part  of  the  common  law.10  Therefore,  it  would  seem  that  a  prosecution  for 
the  penalty  or  an  indictment  would  lie  for  a  violation  of  their  provisions. 
There  is,  however,  no  case  reported  in  the  United  States  in  which  such  9 
proceeding  has  been  instituted. 

4.  Similar  Statutes  in  the  United  States  —  In  General.  —  The  reason  why  no 

1.  Bills  and  Notes  Are  Goods  and  Chattels.  —  meaning  of  the  statute,  and  may  recover 
Bills  and  notes  are,  by  virtue  of  the  legislation  the  penalty  thereby  given,  from  the  insol- 
passed  sine;  13  Eliz.,  goods  and  chattels  vent  and  others,  parties  to  the  conveyance, 
within  the  act,  and  as  such  come  within  the  Butcher  v.  Harrison.,  4  B.  &  Ad.  129,  24  E.  C. 
penal  provision  of  section  3.  Millar  v.  Mc-  L.  39,  1  N.  &  M.  677.  See  also  Doe  v.  Ball,  11 
Tajgart,  20  Ont.  617.  M.  &  W.  531,  12  L.  J.  Exch.  328. 

2.  Penalty  Extends  to  Fraudulent  Judgments,  4.  See  the  opinion  of  Baron  Eyre  in  Jones 
F  offments,  etc.  —  That  part  of  the  section  v.  Boulter,  1  Cox  Ch.  295.  See  also  Meux  v. 
which  provides  for  the  forfeiture  ot  so  much  Howell,  4  East  I. 

money  as  shall  be  contained  in  any  covinous  5.  Amount  of  the  Penalty.  —  Butcher  v.  Har- 

bond,  must  be  taken  to  extend  not  only  to  rison,  4  B.  &  Ad.  129,  24  E.  C.  L.  39. 

bonds,  but  to  fraudulent   judgments,  feoff-  6.  Creswell  v.  Coke  2  Leon.  8. 

ments,  etc.,  as  mentioned  in  the  other  parts  of  7.  An  Indictment  Lies  under  the   Statute. — 

the  section..    Meux  v.  Howell,  4  East  1.  Reg.  v.  Sm'th,  6  Cox  C.  C.  31. 

3.  Assignees  in  Insolvency  "  Parties  Grieved  "  by  8.  Liability  under  27  Elizabeth,  c.  4. —  Poul- 
Insolvent's  Fraudulent  Conveyance.  —  Where  an  ton  v.  Wiseman,  Noy  105. 

insolvent  makes  a  fraudulent  conveyance,  his  9.  Poulton  v.  Wiseman,  Noy  105. 

assignees  are  "  parties  grieved  "  within  the  10.  See  supra,  this  title,  Introductory. 
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prosecution  has  been  instituted  in  the  United  States  for  a  violation  of  the  pro- 
visions of  either  of  the  statutes  of  Elizabeth  would  seem  to  be  that  similar 
statutes  have  been  enacted  in  most  of  the  states.  These  statutes  generally 
embody  the  provisions  of  both  13  and  27  Elizabeth,  but  as  a  rule  are  rather 
broader  in  their  terms,  extending  to  conveyances  of  personal  property  made  to 
defraud  purchasers,  and  to  the  removal  and  secretion  of  personal  property. 
Many  of  the  provisions  of  these  statutes  have  been  interpreted  by  the  courts.1 


1.  The  Michigan  Statute  Does  Not  Apply  to 
Real  Estate.  —  The  Michigan  statute,  Coinp.  L. 
1897,  §  9569  (Howell's  Annot.  Stat.  1882,  § 
8766)  which  makes  it  a  criminal  offense  for  a 
debtor  to  conveyor  otherwise  dispose  of  any 
of  his  property,  with"  intent  to  defraud  "  his 
creditors,  applies  only  to  property  which  is 
capable  of  removal  and  concealment  and  does 
not  apply  to  real  estate.  Alty.-Gen.  v.  Police 
Justice,  41  Mich.  224. 

Nebraska  Statute  Csnstitutional.  —  The  Ne- 
braska statute  (Comp.  Slat.  c.  32,  §  28),  in  so 
far  as  it  prohibits  the  fraudulent  sale,  transfer, 
secretion,  incumbrance,  ordisposal  of  property, 
with  intent  to  defraud  creditors,  is  constitu- 
tional and  valid.    Herold  v.  State,  21  Neb.  50. 

Prior  Conviction  Not  Essential  to  Maintenance 
of  Penal  Action  under  Arkansas  Statute.  —  Grant's 
Ark.  Dig.,  §  1376  (Sand.  &  H.  Dig.  Stat.  1894, 
§  157)  provides  that  every  person  who  shall 
be  a  party  to  any  conveyance  or  assignment  of 
property  made  with  intent  to  defraud  pur- 
chasers, or  to  hinder,  delay,  or  defraud  credit- 
ors or  others,  shall  be  guilty  of  a  misdemeanor. 
And  section  1378  (Sand.  i£  H  Dig.  Stat.  1S94, 
§  1579)  provides  that  any  person  who  shall 
violate  any  of  the  provisions  of  section  1376 
"  shall,  in  addition  to  the  fine  to  be  assessed 
in  the  criminal  prosecution,  pay  to  every  per- 
son so  b«  him  injured  or  defrauded  *  *  * 
double  the  damages  sustained  by  him,  to  bp 
recovered  by  proper  action."  It  was  held  that 
in  order  to  maintain  an  action  under  section 
1378  it  was  not  necessary  thai  the  party  should 
have  been  first  convicted  under  section  1376. 
Daniel  v.  Vaccaro,  41  Ark.  316. 

What  Persons  Liable  to  Conviction.  —  A  mort- 
gagee, who,  after  transferring  the  mortgage, 
sells  the  properly  subject  to  it,  is  liable  to  con- 
viction under  the  Alabama  statute.  Foster  v. 
Stale,  88  Ala.  182. 

A  transfer  of  property  made  by  a  debtor  for 
the  purpose  of  withholding  it  from  the  satis- 
faction of  the  lawful  demands  of  his  cieditors 
is  a  misdemeanor  under  the  statutes  of  tVew 
York,  and  the  person  who  receives  as  well  as 
the  one  who  transfers  the  title  are  both  guilty. 
Goodenough  v.  Spencer,  (Supm.  Ct.)  46  How. 
Pr.  (M.  Y.)  347,  2  Thomp.  &  C.  (N.  Y.)  508. 

An  attorney  orcounsei  who  induces  his  client 
to  make  a  conveyance  for  the  purpose  of  de- 
frauding his  creditors  is  liable  to  conviclion 
under  a  statute  making  participation  in  such 
a  conveyance  a  crime.  Goodenough  v.  Spen- 
cer, (SupTi.  Ct.)  46  How.  Pr.  (N.  Y.)  347,  2 
Thomp.  &  C.  (N.  Y.)  508. 

A  man  may  subject  himself  to  the  statutory 
penalty  by  the  sale  of  his  own  property  to  de- 
fraud the  creditorsof  a  copartnership  of  which 
he  is  a  member.  Forbes  v.  Davison,  11  Vt. 
660. 

Who  May  Sue  for  the  Statutory  Penalty.  — 

A  conveyance  made  to  defraud  all  creditors  is 


made  to  defraud  each  creditor,  and  entitles 
any  one  of  them  to  sue  for  the  penalty. 
Forbes  v.  Davison,  ir  Vt.  660. 

Surety  for  Grantor  in  a  Fraudulent  Conveyance 
a  "  Party  Aggrieved "  by  Such  Conveyance.  — 
Under  the  Vermont  stai  ute.  Rev.  Stat.,  c.  95, 
§§  19  and  20  (Rev.  Stat.  1894,  §§  4965  and 
4966),  subjecting  the  patties  to  a  fraudulent 
con/eyance  to  a  penalty,  one-half  to  go 
to  the  "  party  aggrieved,"  a  surety  for  the 
granior  in  such  a  conveyance  is  10  he  regarded 
as  the  party  aggrieved  by  the  conveyance,  and 
upon  his  paying  the  debt  he  will  be  entitled 
to  recover  the  penalty  given  to  such  party. 
Beach  v.  Boynton,  26  Vt.  725. 

Collection  or  Assignment  of  Debt  No  Ear  to  Suit 
for  the  Statutory  Penalty.  —  Under  ihe  Vermont 
staiute,  where  a  conveyance  was  made  lode- 
fraud  a  creditor,  the  right  to  sue  for  the  pen- 
ally immediately  accrued,  and  a  subsequent 
collection  or  assignment  of  the  debt  did  nol 
divest  the  right.  Forbes  v.  Davison,  n  Vt. 
660. 

Payment  of  Consideration  Will  Not  Believe 
Fraudulent  Grantee  from  Liability.  —  A  grantee 
in  a  fraudulent  conveyance,  if  privy  10  ihe 
fraudulent  intent,  is  liable  to  the  penalty  under 
a  staiute  subjecting  the  parties  to  a  convey- 
ance made  to  defraud  creditors  to  a  penalty, 
though  he  pay  full  consideration  for  the  prop- 
erty conveyed.    Colgate  v.  Hill,  20  Vt.  56. 

Ratification  by  Person  Having  Claim  No  Defense 
to  an  Indictment.  —  It  is  no  defense  10  an  indict- 
ment under  the  Alabama  Code  of  1886,  §  3835 
(Code  of  1896,  §  4757),  v.  hich  makes  il  a  crim- 
inal offense  to  remove  or  sell  any  personal 
property  for  ihe  purpose  of  hindering,  delay- 
ing or  defrauding  any  person  who  has  a  cla;:n 
thereto,  that  the  person  having  ihe  claim  has 
ratified  the  removal  or  sale.  May  v.  Slate,  115 
Ala.  14. 

Erroneous  Advice  of  Counsel  No  Defense.  —  To 

an  indictment  for  fraudulently  mortgaging 
property,  it  is  no  defense  that  the  defendant 
was  erroneously  advised  by  counsel  that  the 
mortgage  was  legal  and  valid.  State  v. 
Marsh,  36  N.  H.  196. 

For  an  Interpretation  of  the  Peculiar  Provisions 
of  the  American  Statutes  making  participation 
in  a  fraudulent  conveyance  a  crime,  or  pte- 
scribing  a  penalty  therefor,  see  also  the  fol- 
lowing cases; 

Alabama.  —  Hill  v.  State,  78  Ala.  1;  Varnum 
v.  State,  78  Ala.  28;  Smith  v.  Slate,  84  Ala. 
438;  Powell  v.  State,  84  Ala.  444;  Money  v. 
State,  89  Ala.  no;  Upshur  1.  State,  100  Ala. 
2;  Jones  v.  State,  113  Ala.  95. 

Arkansas.  —  Daniel  v.  Vaccaro,  41  Ark. 
316. 

California.  —  People  v.  Garnett,  35  Cal.  470, 
95  Am.  Dec.  125. 

Illinois.  —  Bernslein  v.    Bernstein,   11  111. 
App.  238;  Stow  v.  People,  25  111.  Si. 
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AND  CONVEYANCES. 


of  the  Fraudulent  PartieB. 


Fraudulent  Intent  Essential  to  Conviction.  —  Under  nearly  all  of  these  statutes  it  is 
essential  to  a  conviction  that  the  conveyance  should  have  been  made  with  a 
fraudulent  intent.1 

No  Criminality  in  Absence  of  Injury  to  Another's  Right.  —  But  the  fact  that  a  convey- 
ance is  made  with  a  fraudulent  intent  will  not  render  it  criminal  if  the  legal  or 
equitable  rights  of  another  are  not  injuriously  affected  thereby. a 

Intent  a  Question  of  Fact.  —  The  existence  of  a  fraudulent  intent  is  a  question 
of  fact  to  be  decided  by  the  jury.3 

Guilt  Most  Be  Established  Beyond  a  Seasonable  Doubt. —  In  a  criminal  prosecution 


Iowa.  —  Galpin  v.  Galpin,  74  Iowa  454; 
Briggs  v.  Coffin,  91  Iowa  329. 

Maine.  —  Quimby  v.  Carter,  20  Me.  218; 
Bailey  v.  Bailey,  61  Me.  361;  State  v.  Chap- 
man, 68  Me.  477. 

New  Hampshire. — State  v.  Leslie.  16  N.  H. 
Q3;  State  v.  Johnson,  33  N.  H.  441;  State  v. 
Marsh,  36  N.  H.  iq6. 

New  York.  —  Lapham  v.  Marshall,  51  Hun 
(N.  Y.)  36;  Loos  v.  Wilkinson.  51  Hun  (N.  Y.) 
74;  Stringfield  v.  Fields,  (C.  PI.  Gen.  T.)  7  Civ. 
Pro.  (N.  Y.)  356;  Seymour  v.  Wilson,  14  N.  Y. 
569;  People  v.  Underwood,  16  Wend.  (N.  Y.) 
546;  Curtis  v.  Leavitt,  17  Barb.  (N.  Y.)  314; 
Thomas  v.  People,  19  Wend.  (N.  Y.)  480; 
Loomis  v.  People,  19  Hun  (N.  Y.)6oi;  Good- 
enough  v.  Spencer,  2  Thomp.  &  C.  511,  46 
How.  Pr.  (N.  Y.)  347;  Sweet  v.  Tinslar,  52 
Barb.  (N.  Y.)  271. 

Vermont.  —  Wright  v.  Eldred,  2  D.  Chip.fVt.) 
37;  Slack  v.  Gibbs,  14  Vt.  357;  Burns  v. 
Brown,  15  Vt.  174;  Pollard  v.  Wilder,  17  Vt. 
48;  Carroll  v.  Aldrich,  17  Vt.  569;  Aiken  v. 
Peck,  22  Vt.  255. 

1.  To  Constitute  a  Violation  of  the  Alabama 
Statute,  Code  of  1886,  §  3835  (Code  of  1896. 
§  4757).  lne  sale  must  be  made  with  Intent  to 
delay,  hinder,  or  defraud  some  person  who  has 
a  claim  to  the  property  sold.  Col  b  v.  State, 
too  Ala.  19;  Conner  v.  Stati.,  97  Ala.  83;  Fos- 
ter v.  State,  88  Ala.  182;  Ellers  n  v.  State,  60 
Ala.  1. 

Where  the  property  is  sold  to  discharge  a 
prior  paramount  lien,  and  after  its  discharge 
the  balance  of  the  proceeds  of  the  sale  is  ten- 
dered to  the  juniorincumbrancer,  the  essential 
element  of  fraudulent  intent  is  wanting  and 
the  defendant  cannot  be  convicted.  Conner  v. 
State,  97  Ala.  83. 

A  conviction  cannot  be  had  under  this  stat- 
ute unless  it  be  shown  that  the  deiendant,  at 
the  time  of  the  sale,  had  knowledg  of  the  ex- 
istence cf  the  claim  of  the  person  alleged  to 
have  been  defrauded.  Ellerson  v.  State,  69 
Ala.  1;  Thomas  v.  Slate,  92  Ala.  49;  Jones  v. 
State,  113  Ala.  95. 

Under  the  Arkansas  Statute  a  grantee  is  not 
liable  to  the  penalty  prescribed  unless  he  par- 
ticipates in  the  fraudulent  design.  Daniel  v. 
Vaccaro,  41  Ark.  316. 

Under  the  Iowa  Statute,  Rev.  Stat.  i860.  §  4395 
(Code  1897,  §  5042),  an  intent  to  hinder  or 
delay  creditors  will  render  th  offender  liable 
to  conviction,  as  well  as  an  actual  intent  to  de- 
fraud.   Davenport  v.  Cummings,  15  I  wa  219. 

But  there  must  be  an  intent  in  fact  as  distin- 
guished from  an  intent  which  may  be  inferred 
or  which  may  be  legally  presumed.  Lillie  v. 
McMillan,  52  Iowa  463. 

The  Missouri  Statute,  Wagn.  Stat.  462,  §  52 


(Rev.  Stat.  Mo.  1889,  §  3569),  provides  that 
every  person  who  shall  make  any  conveyance 
of  any  real  estate  or  peisonal  property  which 
he  had  previously  conveyed  to  any  other 
person,  such  first  deed  being  outstanding  and 
in  force,  and  shall  not  in  6uch  second  deed 
recite  the  former  deed,  or  the  substance 
thereof,  with  intent  to  defraud,  and  every  per- 
son who  shall  knowingly  receive  such  second 
deed,  shall,  on  conviction,  be  adjudged  guilty 
of  a  misdemeanor.  There  can  be  no  convic- 
tion under  this  statute  in  the  absence  of  a 
fraudulent  intent.  Armstrong  v.  Winfrey,  61 
Mo.  354,  State  v.  Wilson.  66  Mo.  App.  540. 

Thus  where  one,  after  making  a  conveyance, 
concludes  that  the  same  is  invalid,  and  recon- 
veys  the  land,  without  any  artifice  or  attempt 
to  defraud,  he  is  not  liable  to  conviction  under 
the  statute  although  the  first  deed  in  fact  con- 
veyed  a  good  title.  Armstrong  v.  Winfiey,  61 
Mo.  354. 

Under  the  Nebraska  Statute  (Comp.  Stat.,  c. 
32,  §  28)  a  conviction  cannot  be  had  unless  the 
conveyance  was  made  with  a  fraudulent  intent. 
Herold  v.  State,  21  Neb.  50. 

In  a  Qui  Tam  Action  under  the  Vermont  Statute 
against  ihe  grantee  in  a  fraudulent  conveyance 
for  h  sta  a'ory  penalty,  it  is  necessary  that 
the  intent  of  both  parties  to  the  transaction 
should  be  ultimately  to  defraud  creditors. 
A  design  to  hinder  or  delay  them,  merely  for 
a  time,  is  not  within  the  statute.  Wright  v. 
Eldred,  2  Aik.  (Vt.)  401 ;  Brooks  v.  Clayes,  10 
Vt.  37;  Forbes  v.  Davison,  11  Vt.  660;  Smith 
v.  Kinne,  19  Vt.  564;  Barnum  v.  Hackett,  35 
Vt.  77. 

But  if  either  party  to  such  mutually  fraudu- 
lent conveyance  consists  of  more  than  one 
person,  those  who  participate  in  [the  fraudu- 
lent intent  are  not  relieved  from  liability  by 
the  fact  that  all  of  such  persons  are  not  guilty 
of  the  criminal  design.  Barnum  v.  Hackett, 
35  Vt.  77. 

Against  Whom  the  Fraudulent  Intent  Must 
Have  Been  Directed. —  Under  a  statute  making 
it  a  crime  for  any  person  knowingly  to  be  a 
party  to  any  conveyance  made  "  with  intent 
to  defraud  *  *  *  purchasers,  or  to  hinder, 
delay,  or  defraud  creditors  or  other  persons," 
the  words  "  other  persons  "  mean  seme  one 
who  had,  or  might  have,  a  claim  or  right  to 
the  property  conveyed,  which  might  be  en. 
forced  at  law  or  in  equity.  Day  v.  Lown,  51 
Iowa  364. 

2.  No  liability  is  Another's  Bight  Is  Not  Injuri- 
ously Affected.  —  Day  v.  Lown,  51  Iowa  364; 
State  v.  Bragg,  63  Mo.  App.  22.  But  see 
State  v.  Wilson.  06  Mo.  App.  540. 

3.  Existence  of  Fraudulent  Intent  a  Question  of 
Fact. —  Brooks  v.  Clayes,  10  Vt.  37. 

483  Volume  XIV. 


Criminal  or  Penal  Liability        FRA  UDULENT  SALES         of  the  Fraudulent  Parties. 


under  these  statutes,  or  in  an  action  to  recover  the  statutory  penalty,  a  con- 
viction cannot  be  had  unless  the  defendant's  guilt  be  established  beyond  a 
reasonable  doubt.1 

The  Burden  of  Proving  the  facts  necessary  to  establish  the  defendant's  guilt  is 
upon  the  state  or  the  plaintiff,  as  the  case  may  be.3 

Selling  Land  a  Second  Time.  —  The  statutes  of  several  states  make  it  a  crime  for 
a  person  fraudulently  to  sell  or  dispose  of  land  of  which  he  has  previously 
made  a  sale  or  conveyance.3 

Fraudulently  Conveying  Encumbered  Real  Estate.  —  By  statute  in  Massachusetts  and 
Wisconsin'xt  is  made  a  crime  to  convey  encumbered  real  estate,  without,  before 
the  consideration  is  paid,  informing  the  grantee  of  the  existence  and  nature 
of  the  incumbrance.4 

Selling  Personal  Property  upon  Which  a  Mortgage  or  Lien  Exists.  —  In  a  number  of 
states  there  are  statutes  making  it  a  criminal  offense  to  sell  or  convey  any 
personal  property  upon  which  a  mortgage  has  been  given,5  without  the  con- 
sent of  the  mortgagee  or  of  the  lawful  holder  of  the  mortgage.6  Some  of 
these  statutes  extend  their  prohibition  to  sales  and  conveyances  not  only  of 
mortgaged  property,  but  of  any  property  upon  which  a  lien  or  deed  of  trust 
exists.7 


1.  Brooks  v.  Clayes,  10  Vt.  37. 

2.  Day  v.  Lown,  51  Iowa  364. 
Under  the  Alabama  Code  of  1886,  §  3835  (Code 

1896,  §  4757),  which  makes  it  a  crime  to  re- 
move or  sell  personal  property  for  the  purpose 
of  hindering,  delaying,  or  defrauding  any  per- 
son who  has  a  valid  claim  thereto,  with  knowl- 
edge of  the  existence  of  such  claim,  a  removal 
or  sale,  with  knowledge  of  the  claim,  raises  a 
presumption  of  intent  to  hinder,  delay,  or  de- 
fraud the  claimant,  and  whether  there  is  evi- 
dence sufficient  to  rebut  this  presumption  is  a 
question  for  the  jury.  Foster  v.  State,  88  Ala. 
182;  May  v.  State,  115  Ala.  14. 

3.  To  Justify  a  Conviction  under  the  California 
Statute  (Penal  Code  1897,  §  533),  it  must  be 
shown  that  the  second  sale  or  disposal  of  the 
land  was  for  valuable  consideration,  and  was 
made  fraudulently,  that  is,  with  intent  to  de- 
fraud either  the  first  or  second  purchaser. 
People  v.  Garnett,  35  Cal.  470,  95  Am.  Dec. 
125. 

To  Make  Out  a  Case  under  the  Colorado  Statute 

(Gen.  Stat.,  §  888),  it  must  be  shown  that  after 
having  sold,  bartered,  or  disposed  of  the  land, 
or  after  having  executed  a  bond  or  agreement 
to  sell,  the  vendor  again  knowingly  and 
fraudulently  sold,  bartered,  or  disposed  of  the 
same  to  another  person  for  a  valuable  consid- 
erati  n.    Clement  v.  Major,  8  Colo.  App.  86. 

Under  the  Kansas  Statute  (Gen.  Stat.,  c.  100, 
§  107),  if  a  party  executes  one  conveyance  or 
assurance  of  lands,  and  then  another,  in  which 
latter  he  fails  to  give  notice  of  the  former,  he 
is  guilty  of  a  misdemeanor.  Howe  Mach.  Co. 
v.  Lincoln,  24  Kan.  123. 

4.  Conveying  Encumbered  Eeal  Estate.  —  Staf- 
ford v,  Whiicomb,  8  Allen  (Mass.)  518;  Com. 
v.  Brown,  15  Gray  (Mass.)  189;  Com.  v.  Wil- 
liams, 127  Mass.  285;  Com.  v.  Harriman,  127 
Mass.  287,  State  v.  Hunkins  90  Wis.  264. 

Under  the  Wisconsin  Statute  (S.  &  B.  An  not. 
Stat.,  §  4431a),  the  offense  of  fraudulently  con- 
veying encumbered  real  estate  may  be  com- 
mitted by  a  person  who  does  not  himself 
execute  the  conveyance,  but  procures  its  exe- 
cution by  another,  who  holds  the  legal  title  in 


trust  for  him,  and  who  is  not  aware  of  the  in- 
cumbrance.   State  v.  Hunkins,  90  Wis.  264. 

5.  Paper  Held  Not  to  Be  a  Mortgage.  —  In  a 

prosecution  for  selling  or  otherwise  disposing 
of  mortgaged  personal  property,  it  was  held 
to  be  error,  in  the  absence  of  other  evidence,  to 
hold  that  a  paper  in  which  the  defendant, 
in  consideration  of  a  certain  sum  "  advanced 
in  cash,  *  *  *  bargained  and  sold  "  certain 
personal  property  to  be  delivered  to  the  pur- 
chaser"  on  demand,"  was  a  mortgage.  State 
v.  Rice,  43  S.  Car.  200. 

6.  Selling  Mortgaged  Personal  Property  — 
Georgia.  —  Hamilton  v.  State,  94  Ga.  770. 

Iowa.  —  Tootle  v.  Taylor,  64  Iowa  629; 
Walker  v.  Camp,  69  Iowa  741. 

Massachusetts.  —  Shearer  v.  Babson,  r  Allen 
(Mass.)  486;  Bryant  v.  Pollard,  10  Allen 
(Mass.)  81;  Stafford  v.  Whitcomb,  8  Allen 
(Mass.)  518;  Com.  v.  Damon,  105  Mass.  580. 

Minnesota.  — State  v.  Ruhnke,  27  Minn.  309; 
State  v.  Williams,  32  Minn.  537;  Collins  v. 
Brackett,  34  Minn.  339. 

Missouri.  —  Lafayette  County  Bank  v.  Met- 
calf,  29  Mo.  App.  384. 

Nebraska. — State  v.  Hurds,  19  Neb.  316; 
State  v.  Hughes,  38  Neb.  366. 

North  Carolina.  —  State  v.  Pickens,  79  N. 
Car.  652;  State  v.  Burns,  80  N.  Car.  376;  State 
v.  Jones,  83  N.  Car.  657;  State  v.  Ellington,  98 
N.  Car.  749. 

North  Dakota.  —  State  v.  Bronkol,  5  N.  Dak. 
507. 

7.  Statutes  Extending  their  Protection  to  Liena 
and  Deeds  of  Trust  —  Alabama.  —  Conner  v. 
State,  97  Ala.  83;  Lippman  v.  State,  104  Ala. 
61;  Varnum  v.  State,  78  Ala.  28;  Jernigan  v. 
State.  81  Ala.  58:  Johnson  v.  State,  69  Ala. 
593;  Fosters.  State,  88  Ala.  182:  Dyer  v.  State, 
88  Ala.  225;  Cobb  v.  State,  loo  Ala.  19. 

South  Carolina.  —  State  v.  Johnson,  20  S. 
Car.  387;  State  v.  Rice,  43  S.  Car.  200;  State 
v.  Williams,  35  S.  Car.  344;  State  v.  Reeder. 
36  S.  Car.  497. 

Texas.  —  Robberson  v.  State,  3  Tex.  App. 
502;  Class  v.  State,  23  Tex.  App.  425;  Moye 
v.  State,  9  Tex.  App.  88;  Coleman  v.  State. 
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Burden  of  Proof. 


Statutory  Provisions  Construed.  —  Under  some  of  these  statutes  it  has  been  held 
that  a  conviction  cannot  be  had  unless  the  mortgage  was  in  force  at  the  time 
of  the  sale.1  Under  others  it  is  essential  to  a  conviction  that  the  mortgage 
or  other  lien  shall  have  been  in  writing.*  Most  of  the  statutes  require  that 
the  consent  of  the  mortgagee  or  holder  of  the  lien  to  the  sale  or  conveyance  of 
the  property  shall  be  in  writing.3  Other  provisions  of  the  statutes  have 
received  the  interpretation  of  the  courts.4 

Fraudulent  Intent. —  Under  some  of  these  statutes  an  intent  to  defraud  the 
mortgagee  or  lienee  is  an  essential  element  of  the  offense,5  but  under  others 
the  intent  with  which  the  sale  or  conveyance  is  made,  the  other  conditions 
being  shown,  is  not  an  essential  inquiry.® 

Sale  of  Equity  of  Redemption  — ■  Execution  of  Another  Mortgage.  —  It  is  not  a  violation 
of  these  statutes  for  the  mortgagor  of  personal  property  to  sell  the  equity  of 
redemption,  or  to  execute  a  subsequent  mortgage  on  the  property.7 

Erroneous  Advice  of  Counsel  that  the  act  was  not  criminal  is  no  defense  under 
the  statutes.8 

XII.  Evidence  —  1.  Burden  of  Proof  —  a.  Generally.  —  Many  matters 
connected  with  the  question  of  burden  of  proof  are  necessarily  treated  in 
other  parts  of  this  title  in  considering  the  various  topics  with  which  they  are 
most  intimately  related.  The  treatment  in  this  section  will  therefore  be  con- 
fined mainly  to  the  examination  of  certain  general  rules  with  regard  to  the 


II  Tex.  App.  520;  Presley  v.  State,  24  Tex. 
App.  494;  Smith  v.  State,  26  Tex.  App.  577; 
Williams  v.  State,  27  Tex.  App.  258;  Thornton 
v.  State,  34  Tex.  Crim.  469;  Slate  v.  Small,  31 
Tex.  184;  State  v.  Devereux,  41  Tex.  383. 

Vermont.  —  See  Longey  v.  Leach,  57  Vt. 
377. 

1.  State  v.  Hughes,  38  Neb.  366;  State  v. 
Burns,  80  N.  Car.  376. 

2.  May  v.  State,  115  Ala.  14;  Move  v.  State, 
9  Tex.  App.  88. 

3.  Consent  Required  to  Be  in  Writing.  —  Slate 
:•.  Williams,  32  Minn.  537;  Collins  v.  Brackett, 
34  Minn.  339;  Lafayette  County  Bank  v.  Met- 
calf,  29  Mo.  App.  384;  State  v.  Hughes,  38 
Neb.  366;  State  v.  Williams,  35  S.  Car.  344. 
See  Shearer  v.  Babson,  1  Allen  (Mass.)  486; 
Com.  v.  Damon,  105  Mass.  580. 

Burden  of  Proving  Written  Consent  Rests  upon 
the  Mortgagor.  —  State  v.  Williams,  35  S.  Car. 
344- 

Parol  Evidence  Is  Admissible  to  Show  Consent. 

—  Walker  v.  Camp,  69  Iowa  741. 

4.  What  Persons  Liable  to  Conviction.  —  The 

Massachusetts  statute  applies  only  to  the  mort- 
gagor. An  innocent  purchaser  at  a  sale  made 
in  violation  of  its  provisions  cannot  be  con- 
victed under  it.  Stafford  v.  Whitcomb,  8 
Allen  (Mass.)  518. 

The  South  Carolina  statute,  Gen.  Stat., 
I  2515  (2  Rev.  Stat.  1893,  p.  356),  which  makes 
it  a  misdemeanor  for  "  any  person  "  to  sell  or 
dispose  of  personal  property  on  which  a  mort- 
gage or  other  lien  exists,  of  which  such  person 
has  notice,  applies  not  to  the  lien  debtor  alone, 
but  to  all  persons  making  such  sales,  and  it 
applies  to  all  sales  made  under  junior  liens. 
State  v.  Reeder.  36  S.  Car.  497. 

What  Liens  Within  the  Protection  of  the  Stat- 
utes.—  The  Hen  of  a  judgment  is  as  much 
within  the  meaning  of  a  statute  making  it 
a  misdemeanor  to  sell  property  covered  by 
a.  lien,  as  a  mortgage  or  other  lien.  State  v. 
Johnson,  20  S.  Car.  387. 

Valid  equitable  liens  and  mortgages  fall 


within  the  purview  of  the  Alabama  statute  as 
well  as  those  valid  al  law.  Varnum  v.  State, 
78  Ala.  28. 

The  South  Carolina  statute,  Gen.  Stat., 
§  2515  (2  Rev.  Stat.  1893,  p.  356),  applies  to 
a  case  where  the  lien  was  obtained  under 
the  terms  of  a  statute  enacted  subsequent  to 
the  statute  declaring  the  offense.  State  v. 
Reeder,  36  S.  Car.  497. 

Crops  Personal  Property  Within  Meaning  of  the 
Statute. —  Hamilton  v.  State,  94  Ga.  770;  State 
v.  Williams,  32  Minn.  537. 

Selling  Property  Without  Notice  of  Lien. — 
Under  a  statute  making  it  a  misdemeanor 
"  wilfully  and  knowingly  "  to  sell  property 
covered  by  a  lien,  without  giving  notice  of  the 
lien,  a  sale  without  giving  notice  of  a  lien,  of 
which  the  vendor  was  ignorant,  is  no  offense. 
State  v.  Johnson,  20  S.  Car.  387. 

5.  Fraudulent  Intent  an  Essential  Element  of 
the  Offense. —  Stale  v.  Ruhnke,  27  Minn.  309; 
State  v.  Ellington,  98  N.  Car.  749;  Glass  v. 
Stale,  23  Tex.  App.  425;  Williams  v.  State,  27 
Tex.  App.  258;  Moye  v.  State,  9  Tex.  App.  88; 
Robberson  v.  Stale,  3  Tex.  App.  502;  Thorn- 
ton v.  State,  34  Tex.  Crim.  469;  State  v.  Hurds, 
19  Neb.  316. 

6.  Fraudulent  Intent  Not  an  Essential  Element 
of  the  Offense.  —  Cobb  v.  State,  100  Ala.  19; 
State  v.  Bronkol,  5  N.  Dak.  507. 

Under  the  South  Carolina  Statute,  Gen.  Stat., 
§  2515  (2  Rev.  Stat.  1893,  p.  356),  a  sale  with 
knowledge  of  the  lien  implies  fraud.  State  v. 
Reeder,  36  S.  Car.  497;  Slate  v.  Rice,  43  S. 
Car.  200. 

A  Conviction  Cannot  Be  Had  if  the  Mortgagee 
Consented  to  the  Sale.  —  Underthe  Iowa  statute. 
Code  1897,  §  4852,  the  defendant  cannot  be  con- 
victed if  he  sold  with  the  consent  of  the  mort- 
gagee, lawfully  obtained,  even  though  he  sold 
with  intent  to  misappropriate  the  proceeds  of 
the  sale.    Walker  v.  Camp,  69  Iowa  741. 

7.  Tootle  v.  Taylor,  64  Iowa  629. 

8.  Erroneous  Advice  of  Counsel  No  Defense.  — 
State  v.  Reeder,  36  S.  Car.  497. 
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FRA  I  'D  ULEN  T  SA  LES 


Burden  of  Proof. 


proof  of  fraud,  of  consideration,  and  the  so-called  shifting  of  the  burden  of 
proof. 

That  Property  Conveyed  Is  Not  Exempt.  —  As  there  can  be  no  fraud  on  creditors 

in  the  conveyance  of  property  exempt  from  execution  and  attachment,  it  has 
been  said  that  a  creditor  attacking  a  conveyance  as  fraudulent  must  prove 
that  it  embraced  other  than  exempt  property.1 

Solvency  of  Grantor.  —  A  grantee  under  a  voluntary  conveyance  must  show, 
as  against  existing  creditors,  that  his  grantor  retained  property  sufficient  to 
satisfy  his  creditors.* 

b.  Of  Fraud —  (i)  Generally  on  Person  Attacking  Conveyance. —  In 
accordance  with  the  fundamental  principle  regulating  the  burden  of  proof,  the 
general  rule  is  that  if  a  complainant  desires  to  set  aside  upon  the  ground  of 
fraud  a  deed  of  conveyance  valid  upon  its  face,  the  burden  of  proof  is  upon 
him  to  show  fraud  in  the  purpose  and  execution  of  the  instrument.3  This  is 
in  conformity  with  the  rule  that  fraud  will  never  be  presumed,  and  where  the 
circumstances  are  as  consistent  with  honesty  as  dishonesty  the  transaction 
will  be  affirmed.4  Especially  therefore  must  the  complaining  party  establish 
the  fraudulent  intent  of  the  grantor  and  notice  thereof  to  the  grantee  where 
it  is  shown  that  the  grantee  paid  an  adequate  price  for  the  property,5  or 
where  other  matters  tending  to  make  out  the  bona  fides  of  the  transaction  are 
affirmatively  shown.6 

1.  Darling  v.  Ricker,  68  Vt.  471. 

2.  Presumption  of  Solvency.  —  Ames  v.  Dor- 
rah,  (Miss.  1898)  23  So.  Rep.  768;  Snyder  v. 
Free,  114  Mo.  360;  Ricks  v.  Stancill,  119  N. 
Car.  99.  See  supra,  this  title,  Voluntary  Con- 
veyances—  Burden  of  Proof  to  Shoiv  Solvency. 

3.  Person  Alleging  Fraud  Must  Prove  It  —  Ala- 
bama.—  Cook  v.  Thornton,  109  Ala.  523; 
Stoutz  v.  Huger,  107  Ala.  248  (subsequent 
creditor  attacking  conveyance). 

Arizona.  —  Rochester  v.  Sullivan,  (Ariz. 
1886)  11  Pac.  Rep.  58. 

Colorado.  —  Riethmann  v.  Godsman,  23 
Colo.  202. 

Illinois. —  Wightman  v.  Hart,  37  111.  123; 
Bush  v.  Sherman,  80  111.  160;  Sawyer  v. 
Moyer,  109  111.  461;  Mathews  v.  Reinhardt,  149 
111.  635. 

Indiana.  —  McLaughlin  v.  Ward,  77  Ind.  383; 
Pennington  v.  Flock,  93  Ind.  378;  Rockland 
Co.  v.  Summerville,  139  Ind.  695. 

Io7va.  —  Noel  v.  Noel,  1  Iowa  423;  William- 
son v.  Williamson,  4'Iowa  279;  Fifield  v.  Gas- 
ton, 12  Iowa  218;  Wolf  v.  Chandler,  58  Iowa 
569;  Allen  v.  Wegstein,  6q  Iowa  598;  Pidcock 
v.  Voorhies,  84  Iowa  705. 

Karisas.  —  Long  v.  West,|3i  Kan.  298;  Hasie 
v.  Connor,  53  Kan.  713. 

Louisiana.  —  Chaffe  v.  Lisso,  34  La.  Ann. 
310;  Yale  v.  Bond,  45  La.  Ann.  997. 

Maryland. — Anderson  v.  Tydings,  3  Md. 
Ch.  167. 

Massachusetts.  —  Foster  v.  Hall,  12  Pick. 
(Mass  )  89,  22  Am.  Dec.  400;  Elliott  v.  Stod- 
dard, 98  Mass.  145. 

Michigan.  —  Kipp  v.  Lamoreaux,  81  Mich. 

299. 

Minnesota.  —  McMillan  v.  Edfast,  50  Minn. 
414. 

Mississippi.  —  Wynne  v.  Mason,  72  Miss.  424 
(subsequent  creditor  attacking  conveyance). 

Missouri  — Sutter  v.  Lackmann,  39  Mo.  91; 
Pettingill  v.  Jones,  30  Mo.  App.  280;  Deering 
v.  Collins,  38  Mo.  App.  73;  Martin  v.  Fox,  40 
Mo.  App.  604 ;  Peters-Miller  Shoe  Co.  v.  Case- 


beer,  53  Mo.  App.  640;  Williams  v.  Casebeer, 
53  Mo.  App.  644;  Halderman  v.  Stillington,  63 
Mo.  App.  212;  Mansur-Tebbetts  Implement 
Co.  v.  Ritchie,  143  Mo.  587;  Farmers'  Bank  v. 
Worthington,  145  Mo.  91.  See  also  Meyberg 
v.  Jacobs,  40  Mo.  App.  128. 

Nebraska.  —  Landauer  v.  Mack,  39  Neb.  8. 
New  Jersey.  —  Hagerman  v.  Buchanan,  45 
N.  J.  Eq.  292,  14  Am.  St.  Rep.  732  (subsequent 
creditor  attacking  voluntary  conveyance). 

Nevi  York.  —  Loeschigk  v.  Hatfield,  5  Robt. 
(N.  Y.)  26;  Remington  Paper  Co.  v.  O'Daugh- 
erty,  36  Hun  (N.  Y.)  79;  Hyde  v.  Blooming- 
dale,  (Supm.  Ct.  Spec.  T.)  23  Misc.  (N.  Y.) 
728;  Columbus  Watch  Co.  v.  Hodenpyl,  135 
N.  Y.  430,  61  Hun  (N.  Y.)  557. 

North  Carolina.  —  Wachovia  L.  &  T.  Co.  v. 
Forbes,  120  N.  Car.  355. 

Ohio.  —  Ferguson  v.  Gilbert,  16  Ohio  St.  88. 
Texas.  —  Reynolds  v.  Weinman,  (Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  33;  De  Ware  v. 
Bailey,  (Tex.  Civ.  App.  1897)  40  S.  W.  Rep. 
323;  Kosminskv  v.  Walter,  (Tex.  Civ.  App. 
1898)  44  S.  W.  Rep.  540. 

Vermont.  —  Darling  v.  Ricker,  68  Vt.  471. 
Wisconsin.  —  Evans  v.  Rugee,  57  Wis.  623; 
Shores  v.  Doherty,  65  Wis.  153. 

4.  Fraud  Never  Presumed.  —  Farmers'  Bank 
v.  Worthington,  145  Mo.  91;  Darling  v.  Ricker, 
68  Vt.  471. 

5.  If  Consideration  Established,  Fraud  Must  Be 
Shown. —  Hinds  v.  Keith,  13  U.  S.  App.  222,  57 
Fed.  Rep.  10;  Bamberger  v.  Schoolfield,  160 
U.  S.  149  (construing  Alabama  statute);  Jor- 
dan v.  Collins,  107  Ala.  572;  Cook  v.  Thorn- 
ton, 109  Ala.  523;  Smith  v.  Collins,  94  Ala. 
394;  Martin  Brown  Co.  v.  Cooper,  82  Tex.  242; 
Cohn  v.  Ward,  32  W.  Va.  34.  See  also 
Thompson  v.  Cohen,  (Mo.  1894)  24  S.  W.  Rep. 
1023. 

6.  Pollak  v.  Searcy,  84  Ala.  259. 
Taking   Possession  of  Chattels.  —  So  in  Ne- 
braska where  a  vendee  or  mortgagee  of  chat- 
tels takes  immediate  possession  and  retains  it. 
Blumer  v.  Bennett,  44  Neb.  873. 
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AND  CONVEYANCES. 


Burden  of  Proof. 


Illustrations.  —  The  rule  applies  where  a  deed  executed  to  one  creditor  in 
trust  for  other  creditors  is  attacked  by  an  attaching  creditor,  and  the  latter 
must  show  fraud,1  or  that  the  debts  secured  are  ficlitious.2  So  likewise  an 
officer  levying  on  property  previously  conveyed  or  mortgaged  must  show  that 
the  mortgage  or  conveyance  was  fraudulent.3  Where  the  defendant  rests  an 
affirmative  defense  upon  the  fraudulent  character  of  the  deed  or  instrument 
under  which  the  plaintiff  claims  the  defendant  must  establish  the  existence  of 
such  fraud.4  As  against  one  claiming  as  a  bona  fide  purchaser  from  the 
fraudulent  grantee  notice  of  the  fraud  either  actual  or  constructive  must  be 
shown.5 

(2)  When  Rests  on  Person  Claiming  under  Conveyance.  —  Various  circum- 
stances, however,  have  been  declared  to  raise  a  presumption  of  fraud  and  to 
make  it  incumbent  upon  the  person  claiming  under  the  attacked  conveyance 
to  show  the  bona  fide  character  of  the  transaction.6 

Conveyances  Between  Relatives.  —  This  has  been  held  to  be  the  case,  for  instance, 
where  an  insolvent  conveys  property  to  a  near  relative;7  more  particularly  if 

1.  Attacking  Trust  Deed,  Securing  Certain  Cred- 
itors.—  Voorheis  v.  Waller,  (Tex.  Civ.  App. 

1896)  35  S.  W.  Rep.  807;  Greer  v.  Richardson 
Drug  Co.  1  Tex.  Civ.  App.  634. 

2.  Compton  v.  Marshall,  (Tex.  Civ.  App. 
1804)  25  S.  W.  Rep.  441:  Compton  ;•.  Mar- 
shall, 83  Tex.  50;  De  Ware  v.  Bailey,  (Tex. 
Civ.  App.  1897)  40  S.  W.  Rep.  323. 

3.  OM:er  Levying  on  Property  Fraudulently 
Conveyed  —  Hinds  v.  Keith,  13  U.  S.  App.  222; 
Ansrell  v.  Pickard,  6r  Mich.  561;  Rein  v.  Ken- 
dall, 55  Neb.  583;  Hills  v.  White,  71  Hun  (N. 
Y.)  511;  Probertz/.  McDonald,  2  S.  Dak.  495,  39 
Am.  St.  Rep.  796.  See  also  Hombs  v.  Corbin, 
34  Mo.  App.  393  {overruling  20  Mo.  App.  497); 
Kiufer  v.  Walsh.  88  Wis.  63. 

4.  Defendant  Alleging  Fraud.  —  Gleason  v. 
Wibon,  48  Kan.  500;  Foster  v.  Hall,  12  Pick. 
(Miss.)  89,  22  Am.  Dec.  400;  Hyde  v.  Shank, 
93  Mich.  535;  Brace  v.  Berdan,  104  Mich.  356; 
Saunders  v.  Lee,  lot  N.  Car.  3;  Ferree  v. 
Cook,  119  N.  Car.  161;  Probert  v.  McDonald, 
2  S.  Dak.  495,  39  Am.  St.  Rep.  796;  Great- 
house  v.  Moore,  (Tex.  Civ.  App.  1893)  23  S. 
W.  Rep.  226;  Reynolds  v.  Weinman,  (Tex. 
Ci/.  App.  1897)  40  S.  W.  Rep.  560.  See  also 
Walsh  v.  Campbell,  49  Kan.  104. 

5.  Notice  Mu3t  Be  Shown  as  Against  Bona  Fide 
Purchaser.  —  Saunders  v;  Lee,  101  N.  Car.  3; 
Woff  >rd  v.  Farmer,  (Tex.  Ci  v.  App.  1897)  40  S. 
W.  Rjp.  739.  See  also  Manhattan  Co.  v. 
Evertson,  h  Paige  (M.  Y.)  457. 

6.  Where  the  conveyance  does  not  disclose 
such  a  fraud  upon  its  face  as  to  call  upon  the 
court  to  declare  it  fraudulent  and  void,  but  has 
such  earmarks  and  badges  of  fraud  as  to 
create  a  presumption  of  fraud,  (he  burden  is 
upon  the  defendant  to  rebut  this  presumption 
and  establish  the  dona  fide  character  of  the  in- 
strument. Cowan  v.  Phillips,  119  N.  Car.  26; 
Brown  v.  Mitchell,  102  N.  Car.  368,  ir  Am.  St. 
Rep.  748. 

As  to  what  circumstances  raise  a  presump- 
tion of  fraud,  see  further  infra,  this  section, 
Weight  and  Sufficiency  of  Evidence. 

Sometimes  this  prima  facie  case  results  from 
a  consideration  of  all  the  facts  together;  see 
for  instance,  Morrow  Shoe  Mfg.  Co.  7/.  New 
England  Shoe  Co.,  57  Fed.  Rep.  685;  Phinney 
v.  Holt,  50  Me.  570;  Duerrigan  v.  Bewe,  (Ky. 

1897)  38  S.  W.  Rep.  1089;  Smith  v.  Reid,  (Brook- 
lyn City  Ct.  Gen.  T.)  19  Civ.  Pro.  (N.  Y.)  363. 


In  Indiana  by  statute  the  existence  of  fraud 
is  a  question  of  fact  to  be  established  by  evi- 
dence in  each  particular  case,  and  there  are  no 
conclusive  presumptions  of  fraud  as  a  matter 
of  law.  Personette  v.  Cronkhite,  140  Ind. 
586. 

7.  Deeds  Between  Relatives  when  Grantor  In- 
solvent —  Burden  on  Grantee.  —  Welch  v.  Brad- 
ley, 45  Minn.  540;  Fisher  v.  Herron,  22  Neb. 
185;  Bartlett  v.  Cheesbrough,  23  Neb.  767; 
White  v.  Woodruff,  25  Neb.  803;  Plumrr.er  v. 
Rummel,  26  Neb.  147;  Steinkraus  v.  Korih. 
44  Neb.  777;  National  Bank  of  Commerce  v. 
Chapman,  50  Neb.  484;  Clarke  Drug  Co.  v. 
Boardman,  50  Neb.  687;  Heffley  v.  Hunger, 
54  Neb.  776;  Grambling  v.  Dickey,  118  N.  Car. 
986.  See  also  Lowville  First  Nat.  Bank  v. 
Moffatt,  77  Hun  (N.  Y.)  468. 

A  voluntary  conveyance  from  father  to  son 
is  prima  facie  fraudulent  and  void  as  to  exist- 
ing creditors.  Gardiner  Sav.  Inst.  v.  Emer- 
son, 91  Me.  535.  See  also  French  v.  Holmes, 
67  Me.  186. 

Where  a  father  purchased  personal  property 
of  his  son  at  a  mortgage  sale,  and  the  son,  left 
in  possession  of  the  property,  subsequently 
mortgaged  it  to  another,  the  rule  was  held  not 
to  apply  in  favor  of  one  claiming  under  the 
second  mortgage  as  against  the  father's  claim 
under  the  first  mortgage.  Hinton  v.  Green- 
leaf,  118  N.  Car.  7. 

Purchasing  in  Name  of  Near  Relative.  —  Where 
a  debtor  buys  properly,  paying  therefor  and 
taking  the  conveyance  to  himself  as  trustee 
for  his  daughter,  the  burden  is  on  him  to 
prove  the  bona  fides  of  the  transaction.  La- 
velle  v.  Clark,  (Ky.  1896)  38  S.  W.  Rep.  481. 

But  compare  Welsh  v.  Solenberger,  85  Va. 
441,  where  the  purchaser  took  a  conveyance  as 
trustee  for  his  wife  and  this  was  held  not  pre- 
sumptively fraudulent. 

Deed  from  Husband  to  Wife.  —  A  deed  from 
husband  to  wife  is  prima  facie  fraudulent  as 
to  existing  creditors.  Manning  v.  Carrulhers, 
83  Md.  1;  Lewis  v.  Lindley,  19  Mont.  422; 
Carson  v.  Stevens,  40  Neb.  ir2,  42  Am.  St. 
ReD.  661;  Melick  v.  Varney,  41  Neb.  105;  Glass 
v.  Zutavern,  43  Neb.  334,  47  Am.  St.  Rep.  763; 
Kirchman  v.  Kratky,  51  Neb.  191;  Jansen  v. 
Lewis,  52  Neb.  556;  Schott  v.  Machamer,  54 
Neb.  514;  David  Adler,  etc..  Clothing  Co. 
v.  Hellman,  55  Neb.  266;  Redmond  v.  Chand- 
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FRAUDULENT  SALES 


Burden  of  Proof, 


there  are  other  circumstances  of  suspicion  about  the  transfer.1  But  the  mere 
circumstance  that  the  parties  are  nearly  related  will  not  alone  raise  an  infer- 
ence of  fraud.8 

Sale  of  Personal  Property  with  Retention  of  Possession.  —  So  also  the  burden  is  upon 

the  vendee  to  substantiate  the  fairness  and  good  faith  of  a  sale  of  personal 
property,  of  which  the  vendor  has  remained  in  possession.3 

Defendant  Alleging  Purchase  for  Value,  etc.  —  And  when  a  defendant  pleads  affirm- 
atively the  fact  that  he  is  a  bona  fide  purchaser  for  value  and  without  notice 
it  has  been  held  that  he  must  establish  his  character  as  such.4 

C.  OF  CONSIDERATION  —  Whether  Deed  Prima  Facie  Evidence  of  Consideration.  —  In 
some  jurisdictions  a  deed  or  recital  of  payment  of  consideration  therein  is  not 
evidence  of  such  payment  as  against  a  stranger  or  a  creditor  of  the  grantor 


ley,  i iy  N.  Car.  575;  Taylor  v.  Paul,  6  Pa. 
Super.  Ct.  496. 

But  this  rule  does  not  apply  as  to  subse- 
quent creditors.    Jansen  v.  Lewis,  52  Neb.  556. 

See  further  infra,  this  section,  Of  Considera- 
tion. 

Proof  of  Solvency.  —  A  father's  voluntary 
deed  to  his  child  is  prima  facie  fraudulent  as 
to  existing  creditors  until  the  father's  solv- 
ency at  the  lime  is  shown  bv  the  grantee. 
Norton  v.  McNutt,  55  Ark.  59;  Taylor  v.  Mal- 
lory,  96  Va.  18. 

So  in  the  case  of  a  deed  from  husband  to 
wife.    Hoffman  v.  Nolte,  127  Mo.  120. 

But  see  Wightman  v.  Hart,  37  111.  123, 
where  the  assignor  was  the  nephew  of  the 
assignee. 

Extent  of  Proof  to  Validate  Deed.  —  In  Ne- 
braska it  is  held  that  the  grantee  in  such  case 
must  establish  the  bona  fides  of  the  transac- 
tion in  all  particulars  and  elements  inclusive 
of  the  consideration,  so  that  the  burden  does 
not  shift  from  him  when  he  has  shown  that 
the  consideration  of  the  conveyance  was  a 
real  one.    Heffley  v.  Hunger,  54  Neb.  776. 

But  it  is  generally  held  that  proof  of  pay- 
ment of  a  valuable  consideration  by  the 
grantee  shifts  to  the  other  party  the  burden  of 
establishing  fraud.  Semmens  v.  Walters,  55 
Wis.  675.  See  infra,  this  section,  Shifting  the 
Burden  of  Proof  . 

1.  Cohen  v.  Parish,  100  Ga.  335;  Bartlett  v. 
Cleavcnger,  35  W.  Va.  719.  See  also  Elwell 
v.  Walker,  52  Iowa'  256;  Peterson  v.  Rone,  76 
lovra  447;  Porter  v.  Green,  (Ky.  1888)  9  S.  W. 
Rep.  401;  Reynolds  v.  Gawthrop,  37  W.  Va.  3. 

Near  relationship  of  the  parties  combined 
with  gross  inadequacy  of  consideration  make 
it  necessary  for  the  grantee  to  prove  the  good 
faith  of  the  transaction.  Farwell  v.  Meyer,  67 
Mo.  App.  566. 

In  North  Carolina  it  has  been  held  that  it  is 
not  the  mere  fact  of  relationship  which  raises 
an  inference  of  fraud.  That  inference  arises 
when  an  insolvent  conveys  to  a  near  relative 
for  an  inadequate  consideration,  the  transac- 
tion being  witnessed  only  by  the  parties  and 
persons  so  related  and  they  withhold  explana- 
tion by  refusing  to  testify.  It  is  the  failure  to 
furnish  testimony,  not  the  relationship  of  the 
parties,  which  demands  explanation.  City 
Nat.  Bank  v.  Bridgers,  114  N.  Car.  383  [citing 
Reiger  v.  Davis,  67  N.  Car.  189;  Brown  v. 
Mitchell,  102  N.  Car.  372,  11  Am.  St.  Rep. 
748;  Helms  v.  Green,  105  N.  Car.  264;  More- 
head  Banking  Co.  v.  Whitaker,  110  N.  Car. 


348].  See  also  Tredwell  v.  Graham,  88  N. 
Car.  208. 

To  warrant  such  inference  the  grantor  must 
be  embarrassed  and  the  consideration  inade- 
quate. Kelly  v.  Fleming,  113  N.  Car.  133; 
Jenkins  v.  Peace,  I  Jones  L.  (46  N.  Car.)  413; 
Black  v.  Caldwell,  4  Jones  L.  (49  N.  Car  )  150. 

2.  Relationship  Held  to  Create  No  Presumption. 
—  The  fact  that  the  parties  to  a  conveyance 
are  brothers  does  not,  of  and  in  itself,  cast 
suspicion  on  the  transaction,  or  create  such  a 
prima  facie  presumption  against  its  validity  as 
will  require  a  court  to  hold  it  to  be  invalid, 
without  proof  of  fraud  on  the  part  of  the 
grantor  participated  in  by  the  grantee.  Gott- 
lieb v.  Thatcher,  151  U.  S.  271.  See  also  Gray 
v.  Galpin,  98  Cal.  633. 

A  conveyaance  from  father  to  son  has  been 
held  not  to  require  explanation,  though  the 
father  was  in  failing  circumstances.  King  v. 
Russell,  40  Tex.  124. 

Fact  Raises  Suspicion  but  Not  Presumption.  — 
Where  a  conveyance  is  to  a  near  relative,  the 
fact  is  calculated  to  awaken  suspicion,  and  the 
transaction  will  be  closely  scrutinized,  though 
there  is  no  presumption  of  fraud  from  such 
fact.  Allen  v.  Kirk,  81  Iowa  658;  Oberholtzer 
v.  Hazen,  92  Iowa  602;  Livey  v.  Winton,  30- 
iV.  Va.  555;  Reynolds  v.  Gawthrop,  37  W.  Va. 
7;  Bierne  v.  Ray,  37  W.  Va.  571.  See  alsu 
Wightman  v.  Hart,  37  111.  123;  Rindskoph  v. 
Kuder,  145  111.  607;  Rockiand  Co.  v.  Summer- 
ville,  139  Ind.  695;  Rockford  Boot,  etc.,  Mfg. 
Co.  v.  Mastin,  75  Iowa  112;  Gilrr.ore  v. 
Swisher,  59  Kan.  172;  Martin  v.  Fox,  40  Mo. 
App.  664;  Ridge  v.  Greenwell,  53  Mo.  App.  479; 
Williamson  v.  Williams,  11  Lea  (Tenn.)  355. 

Husband  Conveying  to  Wife.  —  A  conveyance 
from  husband  to  wife  has  been  held  to  create 
no  presumption  of  fraud  against  the  husband's 
creditors,  and  the  burden  of  showing  fraud 
rests  on  the  creditors  attacking  it,  unless  the 
grantee  alleges  new  matter  so  as  to  assume 
the  burden  of  showing  good  faith.  Rhodes  v. 
Wood,  93  Tenn.  702;  Cox  v.  Scott,  9  Baxt. 
(Tenn.)  305;  Yost  v.  Hudiburg,  2  Lea  (Tenn.) 
627. 

3.  See  supra,  this  title.  Change  of  Possession. 

4.  Defendant  Showing  His  Character  as  Bona 
Fide  Purchaser.  —  Connecticut  Mut.  L.  Ins.  Co. 
v.  Smith,  117  Mo.  293,  38  Am.  St.  Rep.  656, 
citing  Jewett  v.  Palmer,  7  Johns.  Ch.  (N.  Y.) 
65.  Especially  when  fraud  on  the  part  of  the 
grantor  is  proved.  Connecticut  Mut.  L.  Iris 
Co.  v.  Smith,  117  Mo.  294,  38  Am.  St.  Rep. 
656,  citing  Sillyman  v.  King,  36  Iowa  208. 
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assailing  the  conveyance  as  voluntary  and  therefore  fraudulent  as  to  him,  and 
it  is  held  that  the  burden  of  proving  the  existence  of  valuable  consideration 
rests  upon  the  grantee  or  persons  claiming  the  benefit  of  the  deed.1  Where, 
however,  a  deed  is  considered  prima  facie  evidence  of  a  consideration  as 
against  creditors  the  burden  rests  upon  those  who  impeach  it  for  fraud  to  show 
want  or  inadequacy  of  consideration  and  that  it  was  made  to  hinder,  delay, 
or  defraud  creditors.2 

When  Grantee  Must  Establish  Consideration.  —  Generally  when  the  fraudulent  intent 
of  the  original  grantor  is  shown,  that  is  its  invalidity  as  between  the  original 
grantor  and  his  creditors,  it  devolves  upon  the  grantee  to  prove  that  value  was 
given.3  In  Alabama  when  an  attacking  creditor  has  proved  that  his  debt 
existed  at  the  time  of  the  conveyance,  the  grantee  must  prove  that  the  grant 
was  founded  on  a  valuable  and  adequate  consideration,4  and  the  bona  fides  of 
the  consideration.5  In  Louisiana  when  the  attacking  creditor  alleges  the 
absence  of  consideration  and  when  circumstances  are  established  sufficient  to 
throw  doubt  on  the  transaction,  those  claiming  under  the  conveyance  who 
know  the  facts  and  can  establish  them  by  their  evidence  have  the  burden  of 
proof ;  their  failure  to  furnish  evidence  raises  a  presumption  against  them,  and 
the  creditors  will  not  be  held  to  prove  a  negative,  the  facts  lying  peculiarly 
within  the  knowledge  of  the  other  parties.6 

Conveyance  from  Husband  to  Wife.  —  Post-nuptial  settlements,  where  the  husband 
is  indebted,  are  presumed  voluntary,  and  are  void  as  to  existing  creditors  unless 
those  claiming  under  them  can  show  that  they  were  made  for  valuable  con- 
sideration.7   The  same  rule  applies  where  a  wife  claims  as  grantee  of  her 


1.  Grantee  Must  Show  Consideration.  —  Falkner 
*.  Leith,  15  Ala.  10;  KimDall  v.  Fenner,  12  N. 
H.  248;  Belknap  v.  Wendell,  21  N.  H.  184; 
Ferguson  v.  Clifford,  37  N.  H.  97;  Merrill  v. 
Locke,  41  N.  H.  486;  Prescott  v.  Hayes,  43  N. 
H.  593;  Redmond  v.  Chandley,  119  N.  Car. 
575;  Claywell  V.  McGimpsey,  4  Dev.  L.  (15  N. 
Car.)  89;  Knight  v.  Capito,  23  W.  Va.  639; 
Rogers  v.  Verlander,  30  W.  Va.  619;  Cohn  v. 
Ward,  32  W.  Va.  34;  Childs  v.  Hurd,  32  W. 
Va.  66;  Blackshire  v.  Pettit,  35  W.  Va.  547. 
See  also  Fisher  v.  Moog,  39  Fed.  Rep.  665; 
Sillyman  v.  King,  36  Iowa  213;  Falconbary  v. 
Mrllravy,  36  Iowa  488;  Minneapolis  Stock 
Yards,  etc.,  Co.  v.  Halonen,  56  Minn.  469; 
Feimester  v.  McRorie,  12  Ired.  L.  (34  N.  Car.) 
287. 

2.  Creditor  Must  Show  Absence  of  Considera- 
tion.—  Foster  v.  Hall,  12  Pick.  (Mass.)  89,  22 
Am.  Dec.  400;  Clapp  v.  Tirrell,  20  Pick. 
(Mass.)  247;  Amsden  v.  Manchester,  40  Barb. 
(N.  Y  )  158.  See  also  Lutton  z:  Hesson,  18 
Pa.  St.  109;  Gaugh  v.  Henderson,  2  Head 
(Tenn.)  628. 

The  Rule  that  a  Promissory  Note  Imports  a 
Consideration  renders  admissible  in  evidence  a 
note  and  the  chattel  mortgage  securing  it, 
without  proof  of  consideration,  when  the  note 
and  mortgage  are  attacked  by  creditors  as 
fraudulent.    Plummer  v.  Green,  49  Neb.  316. 

Judgment  of  Foreclosure  Being  Prima  Facie 
Evidence  of  Debt,  the  burden  of  showing  a 
want  of  consideration  to  support  the  mortgage 
foreclosed  rests  upon  the  plaintiff  in  execution, 
and  not  the  claimant.  Williams  v.  Kelsy,  6 
Ga.  365.  But  compare  Bloom  v.  Moy,43  Minn. 
397,  19  Am.  St.  Rep.  243. 

3.  Grantee  Held  to  Proof  of  Consideration.  — See 
infra,  this  section,  Shifting  the  Burden  of 
Proof. 

4.  McCain  v.  Wood,  4  Ala.  258;  Branch 


Bank  v.  Kinsey,  5  Ala.  12;  Falkner  v.  Leith, 
15  Ala.  10;  Dolin  v.  Gardner,  15  Ala.  758; 
Hubbard  v.  Allen,  59  Ala.  283;  Hamilton  v. 
Blackwell,  60  Ala.  545;  Boiling  v.  Jones,  67 
Ala.  508;  Zelnicker  v.  Brigham,  74  Ala.  598; 
Pollak  v.  Searcy,  84  Ala.  259;  Roswald  v. 
Hobbie,  85  Ala.  73,  7  Am.  St.  Rep.  23;  Cal- 
houn v.  Hannan,  87  Ala.  277;  Lehman  v. 
Greenhut,  88  Ala.  478;  Robinson  v.  Moseley, 
93  Ala.  70;  Smith  v.  Collins,  94  Ala.  394; 
Page  v.  Francis,  97  Ala.  379;  Curran  v.  Olm- 
stead,  101  Ala.  692;  Murray  v.  Heard,  103  Ala. 
400;  Yeend  v.  Weeks,  104  Ala.  336,  53  Am.  St. 
Rep.  50;  McTeers  v.  Perkins,  106  Ala.  411; 
Miller  v.  Rowan,  108  Ala.  98;  Robert  Graves 
Co.  v.  McDade,  108  Ala.  420;  Woolen  v.  Steele, 
109  Ala.  563,  55  Am.  St.  Rep.  947;  Howell  v. 
Bowman,  (Ala.  1892)  10  So.  Rep.  640;  Bailey  v. 
Levy,  115  Ala.  565;  Martin  v.  Berry,  lit  Ala. 
233;  Bamberger  v.  Schoolfield,  160  U.  S.  149 
(applying  the  Alabama  law),  Fisher  v.  Moog, 
39  Fed.  Rep.  665  (a  case  in  the  federal  courts 
for  Alabama').  See  also  infra,  this  section. 
Shifting  the  Burden  of  Proof . 

5.  Lehman  v.  Greenhut,  88  Ala.  478;  Mur- 
ray v.  Heard,  103  Ala.  400. 

But  the  grantee  need  not  show  that  no 
benefit  was  reserved  to  the  grantor.  Murray 
v.  Heard,  103  Ala.  400  [qualifying  Moore  v. 
Penn,  95  Ala.  200,  and  following  Roswald  v. 
Hobbie,  85  Ala.  73,  7  Am.  St.  Rep.  23  Pollak 
v.  Searcy,  84  Ala.  259:  Dollins  v.  Pollock,  89 
Ala.  351;  Smith  v.  Collins,  94  Ala.  394;  Chip- 
man  v.  Glennon,  98  Ala.  263]. 

A  Subsequent  Creditor,  however,  must  prove 
the  grantor's  fraudulent  intent.  Stoutz  v. 
Huger,  107  Ala.  248. 

6.  King  v.  Atkins,  33  La.  Ann.  1057.  See 
also  Gourdain  v.  Baylies,  10  La.  Ann.  691. 

7.  Post-nuptial  Settlements.  —  Blow  v.  May- 
nard,  2  Leigh  (Va.)  30;  Fink  v.  Denny.  75  Va„ 
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husband  who  is  indebted.1 

In  Conveyances  Between  Near  Relatives,  the  grantor  being  embarrassed,  the  grantee 
has  been  held  bound  to  prove  the  payment  of  consideration  or  the  existence 
of  the  indebtedness  for  which  the  conveyance  was  made.2 

d.  Shifting  the  Burden  of  Proof.  — As  various  circumstances  estab- 
lish presumptions  making  a  prima  facie  case  and  throwing  the  burden  upon 
the  defendant,3  so  the  plaintiff  may  by  introducing  evidence  of  certain  facts 
shift  the  burden  of  proof,  the  duty  of  making  or  meeting  a  prima  facie  case, 
to  the  defendant.4  Thus  where  a  creditor  has  shown,  as  against  one  claiming 
as  a  bona  fide  purchaser,  that  the  grantor  conveyed  with  a  fraudulent  intent, 
the  grantee  must  show  that  he  gave  value  and  was  without  notice  of  the 


663;  De  Farges  v.  Ryland,  87  Va.  404,  24  Am. 
St.  Rep.  659;  Massey  v.  Yancey,  90  Va.  626. 
See  also  Battersbee  v.  Farrington,  1  Swanst. 
106;  Adams  v.  Edgerton,  48  Ark.  419;  Olis  v. 
Spencer,  102  III.  622,  40  Am.  Rep  617. 

1.  Wife  Claiming  as  Husband's  Grantee  —  Ala- 
bama.—  Wedgworth  v.  Wedgworth,  84  Ala. 
274;  Seasongood  v.  Ware,  104  Ala.  212. 

Florida.  —  Claflin  v.  Ambrose,  37  Fla.  78; 
Kahn  v.  Weinlander,  39  Fla.  210;  American 
Freehold  Land,  etc.,  Co.  v.  Maxwell,  39  Fla. 
489. 

Kentucky.  —  McKensie  v.  Salyer,  (Ky.  1897) 
43  S.  VV.  Rep.  450. 

Maine.  —  French  v.  Holmes,  67  Me.  186. 

Maryland.  —  Stockslager  v.  Mechanics' 
Loan,  etc.,  Inst.,  87  Md.  232;  Manning  v. 
Carruthers,  83  Md.  r. 

Minnesota.  —  Minneapolis  Stock-Yards,  etc., 
Co.  v.  Halonen,  56  Minn.  469. 

New  York. — Johnson  v.  Philips,  (Supm. 
Ct.  Spec.  T.)  2  N.  Y.  Supp.  432. 

North  Carolina.  —  Peeler  v.  Peeler,  109  N. 
Car.  628. 

Virginia.  —  Noyes  v.  Carter,  (Va.  1895)  23  S. 
E.  Rep.  1;  DarJen  v.  Ferguson,  (Va.  1897)  27 
S.  E.  Rep.  435;  Grant  v.  Sutton,  90  Va. 
771. 

West  Virginia.  —  Spence  v.  Smith,  34  W. 
Va.  697:  Wood  v.  Harmison,  41  W.  Va.  376. 

Wisconsin.  —  Stanton  v.  Kirsch,  6  Wis.  338; 
Horneffer  v.  Duress,  13  Wis.  603;  Duress  v. 
Horneffer,  15  Wis.  195;  Weymouth  v.  Chicago, 
etc.,  R.  Co.,  17  Wis.  550,  84  Am.  Dec.  763; 
Elliott  v.  Bently,  17  Wis.  591;  Putnam  v.  Bick- 
nell,  18  Wis.  333;  Stimson  v.  White,  20  Wis. 
563;  Hannan  v.  Oxley,  23  Wis.  519;  Beard  v. 
Dedolph,  29  Wis.  136;  Hoxie  v.  Price,  31  Wis. 
82;  Fenelon  v.  Hogoboom,  31  Wis.  172;  Car- 
penter v.  Tatro,  36  Wis.  297;  Horton  v. 
Dewey,  53  Wis.  410;  Fisher  v.  Shelver,  53  Wis. 
493;  Semmens  v.  Walters,  55  Wis.  675;  Le 
Saulnier  v.  Krueger,  85  Wis.  214. 

In  such  cases  fuller  and  clearer  evidence  is 
required  than  if  the  parties  were  strangers  to 
one  another.  Fisher  v.  Moog,  39  Fed.  Rep. 
665;  Wedgworth  v.  Wedgworth,  84  Ala.  274; 
McTeers  v.  Perkins,  106  Ala.  411;  Claflin  v. 
Ambrose,  37  Fla.  78;  Hutchinson  v.  Boltz,  35 
W.  Va.  754. 

As  to  testimony  sufficient  to  overcome  the 
presumption  against  the  grantee  in  such  a 
case,  see  Muirz/.  Miller,  103  Iowa  127;  Stone- 
braker  v.  Hicks,  94  Va.  6r8. 

A  Wife  Claiming  Through  an  Intermediate  Vol- 
untary Grantee  of  her  husband  has  the  burden 
of  showing  good  faith  and  the  payment  of 
value,  and   the  same  burden  rests  on  her 


grantee  with  notice.  Herzog  v.  Weiler,  24  W. 
Va.  199;  Horton  v.  Dewey,  53  Wis.  410; 
Fisher  v.  Shelver,  53  Wis.  408. 

Property  Purchased  in  Wife's  Name.  —  Where 
it  is  alleged  that  the  husband  purchased  land 
and  took  title  in  his  wife's  name,  and  the  wife 
denies  these  facts  and  alleges  purchase  with 
her  own  money,  she  has  the  butden  of  pioof. 
Crump  v.  Johnson,  (Tenn.  Ch.  i£c,6)  40  S.  W. 
Rep.  73.  See  also  Kelley  v.  Connell,  110  Ala. 
543- 

If  title  is  taken  in  the  wife's  name,  but  the 
money  is  paid  by  the  husband,  the  wife  must 
prove  as  against  her  husband's  creditors  that 
the  money  paid  was  hers.  Mercer  v.  Hooker, 
5  Fla.  277;  Craig  v.  Gamble,  5  Fla.  430.  See 
also  McCartney      Bostwick.  32  N.  Y.  53. 

Wife  Receiving  Money  ficm  Eustand. —  Where 
a  wife  receiving  money  ficm  her  husband  uses 
part  to  pay  family  expenses  and  invests  pari 
for  herself,  the  burden  is  on  her  as  against  his 
prior  creditors  to  show  how  much  was  piop- 
eily  and  actually  consumed  by  the  family. 
Trefethen  v.  Lynam,  c,o  Me.  376. 

Where  a  Debtor's  Wife  Purchases  land  or  Other 
Property,  the  Burden  Is  upon  Her  to  prove  dis- 
tinctly that  she  paid  f.ir  the  land  or  other  prop 
erty  with  funds  not  furnished  by  her  husband- 
Evidence  that  she  purchased  amounts  to  noih 
ing,  un"le?s  it  is  accompanied  with  clear  and 
full  proof  that  she  paid  for  it  with  funds  fur- 
nished  by  some  one  other  than  her  husbard. 
In  the  absence  of  such  proof,  the  presumption 
is  that  her  husband  furnished  her  with  the 
means  of  payment.  Burt  v.  Timmons,  29  W. 
Va.  441,  6  Am.  St.  Rep.  664. 

2.  Conveyance  Between  Belatives  —  Shewing 
Consideration. —  French  v.  Holmes,  67  Me.  i£6; 
Black  v.  Caldwell,  4  Jones  L.  (.19  N.  Car.)  150; 
Bartlett  v.  Cleavenger,  35  W.  Va.  719.  See 
also  Spence  v.  Smith,  34  W.  Va.  697. 

Sons  claiming  propeity  by  deed  from  an  in- 
solvent father  must  prove  the  particulars 
of  the  consideration  given  by  them.  Pyrcn  v. 
Lemon,  67  Ala.  458;  Hoboken  Sav.  Bank  v. 
Beckman,  36  N.  J.  Eq.  83. 

3.  See  si<pra,  this  section.  Of  Fraud — When 
Rests  on  Person  Claiming  tinder  Conveyance, 

4.  See  the  title  Burden  of  Proof,  vol.  5.  p. 
30  et  scq. 

Where  the  Testimony  of  the  Grantee  from  the 
Debtor  shows  that  he  took  a  conveyance  of 
nearly  all  the  debtor's  property  in  payment  of 
an  antecedent  debt  with  knowledge  of  the 
debtor's  insolvencv,  he  may  be  required  to 
show  the  j  ustness  of  his  claim  and  that  he  took 
no  more  than  enough  to  satisfy  it.  Klein  v. 
Hoffheimer,  132  U.  S.  367. 
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grantor's  fraud.1  But  proof  of  payment  of  value  by  a  grantee  who  has  the 
burden  of  establishing  his  title  under  an  attacked  conveyance  has  been  held 
to  shift  the  burden  of  showing  fraud  to  the  other  party.2  In  Alabama  proof 
on  the  part  of  a  creditor  that  his  debt  existed  at  the  time  of  the  conveyance 
has  been  held  to  throw  on  the  purchaser  the  burden  of  showing  the  payment 
of  adequate  consideration;  if  such  payment  is  established  the  burden  shifts 
again  to  the  creditor  to  prove  the  fraudulent  intent  of  the  grantor  and  notice 
thereof  to  the  grantee.3 

e.  Presumptions.  — The  general  relation  between  presumptions  and  the 
burden  of  proof  has  been  considered  in  another  title,4  and  it  was  there  shown 
that  the  so-called  rebuttable  presumptions  bhift  the  burden  of  proof,  when  the 
latter  phrase  is  understood  in  the  sense  of  going  forward  with  the  evidence 
and  making  or  meeting  a  prima  facie  case.  Irrebuttable  presumptions  are  in 
fact  rules  of  law,  which,  when  they  are  admitted,  cut  off  all  further  discussion 
as  to  the  effect  of  evidence.  The  proof  of  fraud  is  rarely  direct,  but  its  exist- 
ence is  inferred  from  facts  or  sets  of  facts,  and  these  inferences  are  stated  as 
presumptions  of  law  or  of  fact.  The  various  presumptions  of  this  character 
are  fully  treated  in  other  parts  of  this  title. 

Insolvency  established  at  a  given  time  will  be  presumed  to  have  existed  at  a 
prior  date  5  and  to  continue  at  a  subsequent  date  6  unless  the  contrary  is 
shown. 

2.  Proof  of  Complainant's  Relation. —  A.s  has  already  been  discussed,  the 
statute  against  fraudulent  conveyances  avoids  gifts  and  conveyances  only  as 
to  those  persons  who  may  sustain  injury  from  them.  Strangers  have  no  right 
or  interest  in  questioning  and  are  not  permitted  to  impeach  or  disturb  them.7 
When,  therefore,  a  party  claiming  to  be  a  creditor  avers  a  gift  or  conveyance 
to  be  in  fraud  of  his  rights  and  void  under  the  statute,  the  primary  fact  to  be 
proven,  if  it  be  not  admitted  by  the  pleadings,  is  the  existence  of  a  debt  to 
which  the  property  conveyed  or  given  would  be  subject  if  the  gift  or  convey- 
ance did  not  stand  in  the  way  obstructing  legal  remedies  to  reach  it.8 

Production  of  Judgment. — Prima  facie  proof  of  this  fact  is  usually  made  by 

1.  When    Fraud    Shown,  Burden    Shifts    to  v.  Bauer  Grocery  Co.,  105  Ala.  200.  Also 
Grantee.  —  Foster  v.    Haglin,   64   Ark.    505;  supra,  this  seclion,  Of  Consideration. 
Harrington  v   Johnson,  7   Colo.  App.  483;  4.  See  the  title  Burden  of  Proof,  vol.  5, 
Sillyman  v.  King,  36  Iowa  214;  Cleveland  v.  p.  40. 

Butts,  13  Tex.  Civ.  App.  272;  Blackshire  v.  5.  Insolvency  Established,  Presumed  at  Prior 

Pettit,  35  W.  Va.  547.  Date.  —  Crossley  v.  Elworthy,  L.  R.  12  Eq. 

Where  the  Execution  of  the  Deed  Was  Sur-  158;  Ames  v.  Dorrah,  (Miss.  1898)  23  So.  Rep. 

rounded  with  Circumstances  of  Suspicion  and  the  768;  Carlisle  v.  Rich,  8  N.  H.  44;  Fuller  v. 

transaction  was  secret,  those  claiming  there-  Brown,  76  Hun  (N.  Y.)  557.    But  compare 

under  must  prove  consideration,  if  the  deed  is  Nevers  v.  Hack,  138  Ind.  260,  46  Am.  St.  Rep. 

alleged  to  be  voluntary.    Callan  v.  Statham,  380. 

23  How.  (U.  S.)  477;  Rogers  v.  Hall,  4  Watts  6.  Same  —  At  Subsequent  Date.  —  Adams  v. 

(Pa.)  359-  Slate,  87  Ind.  573. 

2.  If  Grantee  Proves  Value,  Burden  Against  7.  See  supra,  this  title,  Validity  of  Fraudu- 
Bhift. —  Peeler   v.   Peeler,  109  N.   Car.    628;  lent  Contracts  and  Conveyances. 

King  v.  Russell,  40  Tex.  124;  Semmens  v.  8.  Plaintiff  Must  Prove  His  Relation  as  a  Cred- 

Wahers,  55  Wis.  675.    See  also  Rogers  v.  Ver-  itor. —  Donley    v.    McKiernan,   62   Ala.  34; 

lander,  30  W.  Va.  619,  and  compare  Heffley  v.  Pickett  v.  Pipkin,  64  Ala.  520;  Means  v.  Hicks, 

Hunger,  54  Neb.  776.  65  Ala.  243;   Cook  v.  Hopper,  23  Mich.  517; 

Under  the  Texas  statute  the  grantee  meets  Edmunds  v.  Mister,  58  Miss.  765;  Burne  v. 
the  creditor's  proof  of  fraudulent  intent  by  Kunzman,  (N.  J.  i8qo)  19  Atl.  Rep.  667; 
showing  value  given.  The  creditor  must  Stanbro  v.  Hopkins,  28  Bai b.  (N  Y.)  271. 
then  show  notice  on  the  grantee's  part.  Till-  Where  the  Answer  Denies  the  Plaintiff's  Char- 
man  v.  Heller,  78  Tex.  597,  22  Am.  St.  Rep.  acter  as  Creditor,  the  latter  must  prove  his  posi- 
77-  tionassnch.  Pidcock  v.  Voorhies.  84  Iowa  705. 

The  rule  in  Missouri  seems  to  be  the  same.  The  Production  by  a  Demandant  of  a  Judgment 

State  v.   Hope,  102  Mo.  410.    But  see  Con-  recovered  by  him  against  the  tenant's  grantor, 

necticut  Mut.  L.  Ins.  Co.  v.  Smith,  117  Mo.  and  of  a  promissory  note  upon  which  it  was 

293.  38  Am.  St.  Rep.  656.  rendered,  is  prima  facie  evidence  that  he  was 

3.  Smith  v.  Collins,  94  Ala.  394;  Jordan  v.  a  bona  fide  creditor  of  the  grantor,  and  is 
Collins,  107  Ala.  572;  Howell  v.  Bowman,  sufficient  to  entitle  him  to  contest  the  convey- 
(Ala.  1892)  10  So.  Rep.  640.    See  also  Hudson  ance  to  the  tenant  as  fraudulent  against  cred- 
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the  production  of  a  judgment,  though  under  the  statutes  of  some  of  the  states 
it  is  susceptible  of  other  proof.  How  far  such  a  judgment  is  conclusive  upon 
the  grantee  has  been  discussed  in  a  preceding  section.1 

Time  When  Debt  Accrued  Must  Be  Shown.  —  In  some  of  the  states  it  is  held  that  a 
judgment  is  evidence  of  the  existence  of  a  debt  at  the  date  of  its  rendition, 
but  is  not  evidence  that  the  debt  existed  prior  thereto,  and  if  the  complainant 
seeks  relief  as  an  existing  creditor  against  a  conveyance  executed  prior  to  the 
recovery  of  his  judgment  it  is  necessary  for  him  to  show  the  relation  which 
he  bore  to  the  grantor  at  the  time  the  conveyance  was  made.2 

3.  Competency  and  Relevancy  of  Evidence  —  a.  As  TO  the  Intent  of  the 
Parties  —  (i)  In  General.  — The  existence  of  a  fraudulent  intent  is  a  ques- 
tion of  fact  and  must  be  proved  by  such  evidence  as  is  required  to  establish 
any  other  fact.3  This,  however,  can  seldom  be  done  by  direct  and  positive 
testimony,  for  the  motives  of  men  are  not  susceptible  of  such  proof,  and  can 
only  be  ascertained  by  a  proper  consideration  of  their  acts  and  declarations.4 
Fraud  is  rarely  perpetrated  openly,  but  is  usually  hedged  in  and  surrounded 
by  all  the  guards  which  can  be  invoked,  to  prevent  discovery  and  exposure. 
Its  operations  are  frequently  circuitous  and  difficult  of  detection,  and  great 


itors  without  proof  that  the  note  was  given  for 
a  bona  fide  consideration.  Reed  v.  Davis,  5 
Pick.  (Mass.)  388. 

Where  a  judgment  is  rendered  subsequent 
to  the  execution  of  a  deed,  the  judgment  does 
not  conclude  the  grantee  as  to  the  existence 
of  any  indebtedness  to  the  creditor,  or  its 
amount,  or  the  circumstances  attending  it,  and 
it  is  compelent  for  the  grantee  to  prove  that 
the  grantor  had  had,  at  the  time  the  deed  was 
executed,  claims  to  a  considerable  amount 
against  the  creditor  for  property  delivered  and 
services  rendered,  notwithstanding  no  claim 
or  offset  was  made  by  the  grantor  at  the  time 
the  creditor  recovered  judgment  against  him. 
Warner  v.  Percy,  22  Vt.  155. 

Attaching  Creditors.  —  Persons  authorizing 
the  attachment  of  the  goods  of  another  on  the 
ground  that  a  conveyance  of  such  goods  is 
void  as  in  fraud  of  the  grantor's  creditors 
must  prove  their  character  as  creditors  of  the 
grantor  and  debtor.  Bessey  v.  Windham,  6 
Q.  B.  166,  51  E.  C.  L.  166;  Currier  v.  Ford,  26 
111.  488;  Clute  v.  Fitch,  25  Barb.  (N.  Y.)  428; 
Swanzy  v.  Hunt,  2  Nott  &  M.  (S.  Car.)  zn; 
Maley  v.  Barrett,  2  Sneed(Tenn.)  503;  Jones 
v.  Lake,  2  Wis.  210;  Eaton  v.  White,  2  Wis. 
292. 

The  attachment  and  affidavit  on  which  it  is 
issued  are  not  sufficient  proof.  Currier  v. 
Ford,  26  111.  488;  Clute  v.  Filch,  25  Barb.  (N. 
Y.)  428;  Maley  v.  Barrett.  2  Sneed  (Tenn.)  503. 

The  sheriff  executing  the  writ  of  attachment 
must  show  that  he  is  duly  authorized  by  the 
creditor.  Bessey  v.  Windham,  6  Q.  B.  166,  51 
E.  C.  L.  166;  Swanzy  v.  Hunt,  2  Nott  &  M. 
(S.  Car.)  211. 

1.  See  supra,  this  title.  How  Property  Fraud- 
ulently Conveyed  or  Its  Proceeds  May  Be  Reached. 

2.  Judgment  Only  Evidence  of  Debt  at  Date  of 
Bendition.  —  Burton  v.  Platter,  53  Fed.  Rep. 
goi;  Troy  v.  Smith,  33  Ala.  469;  Marshall  v. 
Croom,  60  Ala.  121;  Means  v.  Hicks,  65  Ala. 
241;  Sweet  •  v.  Dean,  43  111.  App.  650;  Brug- 
german  v.  Hoerr,  7  Minn.  337,  82  Am.  Dec. 
97;  Braley  v.  Byrnes,  20  Minn.  435;  Olmsted 
County  v.  Barber,  31  Minn.  256;  Bloom  v. 
Moy,  43  Minn.  397,   19  Am.  St.  Rep.  243; 


Hartman  v.  Weiland,  36  Minn.  223.  Compart 
Allen  v.  McLendon,  113  N.  Car.  321. 

A  judgment,  even  between  the  same  parties, 
is  conclusive  only  of  such  facts  as  must  have 
been  found  to  warrant  the  judgment.  A  judg- 
ment may  be  corrected  and  yet  the  debt  not 
have  existed  until  after  the  conveyance. 
Church  v.  Chapin,  35  Vt.  223. 

A  judgment  is  evidence  of  the  existence  of 
a  debt  at  the  date  of  its  rendition,  but  is  not 
evidence  against  strangers  that  it  existed  prior 
thereto;  and  a  judgment  rendered  against  the 
vendor  of  a  stock  of  goods  a  year  after  the 
sale  is  not  evidence  of  the  indebtedness  of 
the  vendor  at  the  time  of  the  sale.  Simmons 
v.  Shelton,  112  Ala.  284,  57  Am.  St.  Rep.  39. 

In  an  action  by  a  creditor  to  set  aside  a  con- 
veyance by  his  debtor  on  the  ground  that  it 
was  made  with  intent  to  defraud  him,  where 
the  judgment  was  recovered  long  after  the 
execution  of  the  conveyance  against  which  he 
seeks  relief,  it  is  necessary  for  the  plaintiff  to 
show  the  relation  which  he  bore  to  the  grantor 
at  the  time  the  conveyance  was  made.  Brug- 
german  v.  Hoerr,  7  Minn.  337,  82  Am.  Dec.  97. 

Where  it  appears  that  the  plaintiff  was  a 
substantial  and  not  merely  a  nominal  creditor, 
a  verdict  setting  aside  a  conveyance  as  fraud- 
ulent will  not  be  disturbed,  because  the 
amount  of  the  plaintiff's  debt  was  not  proven. 
Houston,  etc.,  R.  Co.  v.  Shirley,  (Tex,  Civ. 
App.  1894)  24  S.  W.  Rep.  809. 

3.  Fraudulent  Intent  a  Question  of  Fact.  — 
Wheelden  v.  Wilson,  44  Me.  11;  Baldwin  v. 
Buckland,  11  Mich.  389.  See  also  the  title 
Fraud  and  Deceit,  ante,  p.  12. 

4.  Fraud  Not  Usually  Susceptible  of  Direct 
Proof.  —  Barrow  v.  Bailey,  5  Fla.  9;  Zimmer 
v.  Miller,  64  Md.  296;  Ingersoll  v.  Barker,  21 
Me.  474;  Wheelden  v.  Wilson,  44  Me.  ir; 
Wright  v.  Linn,  16  Tex.  34.  , 

When  the  question  to  be  determined  is 
whether  a  person  has  conveyed  away  his  prop- 
erty with  the  fraudulent  design  of  avoiding 
the  payment  of  his  debts,  very  little  if  any 
aid  can  be  derived  from  an  inspection  of  the 
written  instruments  of  conveyance.  Phinney 
v.  Holt,  50  Me.  573. 
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industry  and  sagacity  is  required  to  expose  them.1 

Wide  Latitude  Allowed  in  Admission  of  Evidence.  —  A  wide  latitude  is  therefore 
allowed  in  the  admission  of  testimony.  Evidence  ought  not  to  be  adjudged 
irrelevant,  which  according  to  ordinary  experience  and  common  observation 
of  the  motives  and  conduct  of  men  may  fairly  be  supposed  to  influence  and 
persuade  candid  and  intelligent  minds.*  If  the  parties  offer  themselves  as 
witnesses  and  testify  to  the  good  faith  of  the  transaction,  great  latitude  should 
be  allowed  in  their  cross-examination,  and  it  has  been  held  error  to  refuse  to 
admit  questions  having  reasonable  tendency  to  throw  light  on  the  transaction, 
though  the  inquiry  is  as  to  matters  not  touched  on  in  the  direct  examination.3 

Even  an  Absence  of  Evidence  which  is  supposed  to  be  within  the  reach  of  the 
party  charged  with  the  fraudulent  act  may  sometimes  induce  unfavorable 
inferences  and  exercise  an  important  influence  upon  the  final  determination 
of  the  question.  While  the  plaintiff  must  make  out  a  case  by  legal  proof,  he 
has  also  a  right  to  call  to  his  aid  any  failure  of  the  defendant  to  explain,  when 
in  his  power  to  do  so,  what  would  seem  to  be  tainted  with  doubt  and 
distrust.4 

(2)  Testimony  of  the  Parties  —  Vendor  May  Testify.  —  When  the  conveyance  of 
property  is  attacked  as  fraudulent,  it  is  competent  for  the  vendor  as  a  witness 
to  testify  as  to  whether  he  in  fact  intended  by  the  sale  to  hinder,  delay,  or 
defraud  his  creditors.3 


1.  Boies  v.  Henney,  32  111.  130;  Newman  v. 
Cordell.  43  Barb.  (N.  Y.)  448. 

2.  Wide  Latitude  Allowed  in  Admission  of  Tes- 
timony—  Alabama. — Shealy  v.  Edwards,  75 
Ala.  411. 

Connecticut.  —  Olmsted  v.  Hoyt,  11  Conn. 
376. 

Iowa.  —  Price  v.  Mahoney,  24  Iowa  582 ;  Mc- 
Nomn  v.  Akers,  24  Iowa  369. 

Kansas.  —  Douglass  v.  Hill,  29  Kan.  527. 

Michigan. — Flanigan  v.  Lampman,  12 
Mich.  58;  Carew  v.  Mathews,  49  Mich.  302; 
Fury  v.  Strohecker,  44  Mich.  337. 

New  York.  —  Chapman  v.  O  Brien,  34  N.  Y. 
Super.  Ct.  524;  Sweeney  v.  Cohen,  23  N.  Y. 
App.  Div.  94. 

Ohio.  —  Atkinson  v.  Jordan,  5  Ohio  293,  24 
Am.  Dec.  281. 

Pennsylvania.  —  Zerbe  v.  Miller,  16  Pa.  St. 
488;  Hollinshead  v.  Allen,  17  Pa.  St.  275; 
Baltimore,  etc.,  R  Co.  v.  Hoge,  34  Pa.  St.  214; 
Heath  v.  Page,  63  Pa.  St.  108,  3  Am.  Rep.  533. 

Rhode  Island. — Sarle  v.  Arnold,  7  R.  I. 
582. 

Texas.  —  Wright  v.  Linn,  16  Tex.  34;  Day 
v.  Stone,  59  Tex.  612;  Green  v.  Banks,  24 
Tex.  508;  Cox  v.  Trent,  r  Tex.  Civ.  App.  639. 

Fraud  assumes  so  many  shapes,  disguises, 
and  subterfuges,  that  courts  always  afford  a 
latituie  of  evidence,  by  admitting  anything  at 
all  connected  with  the  transaction  in  which  it 
is  alleged  to  exist,  in  order  that  it  may  be  de- 
tected and  exposed,  for  the  safety  of  society 
and  the  benefit  of  morals.  This  latitude  can 
never  injure  an  honest  man.  Covin  and  de- 
ceit avoid  the  light;  but  fair  dealing  invites 
investigation.  The  only  true  test  is  whether 
the  evidence  can  throw  light  on  the  trans- 
action, or  whether  it  is  altogether  irrelevant. 
Zerbe  v.  Miller,  16  Pa.  St.  488. 

8.  Wide  Latitude  Allowed  in  Cross-Examina- 
tion.—  Ferbrache  v.  Martin,  (Idaho  1S93)  32 
Pac.  Rep.  252;  Ktotz  v.  James,  96  Iowa  x,  59 
Am.  St.  Rep.  348;  Ganong  v.  Green,  71  Mich 


1;  Miller  v.  Hanley,  94  Mich.  253;  Nicolay  v. 
Mallery,  62  Minn.  119;  Cohen  v.  Goldberg,  65 
Minn.  473. 

4.  Absence  of  Evidence  Within  Reach  of  Party. 

—  Newman  v.  Cordell,  43  Barb.  (N.  Y.)  448. 
See  also  Showman  v.  Lee,  86  Mich.  556;  King 
v.  Atkins,  33  La.  Ann.  1057;  Connecticut  Mut. 
L.  Ins.  Co.  v.  Smith,  117  Mo.  261,  38  Am.  St. 
Rep.  656. 

Where  conveyances  are  attacked  for  fraud, 
and  there  are  many  facts  surrounding  the  case 
which  cast  suspicion  upon  the  transaction,  the 
defendants  should  be  prepared  to  meet  the 
allegations  of  unfairness;  and  if  they  fail  to 
do  so,  the  plaintiff  will  be  entitled  to  the  ben- 
efit of  all  the  unfavorable  inferences  which 
may  legitimately  be  drawn  from  their  neglect, 
and  the  general  features  of  the  case.  New- 
man v.  Cordell,  43  Barb.  (N.  Y.)  448. 

That  a  Defendant  Declines  to  Call  as  a  Witness 
in  regard  to  a  transaction  alleged  to  be  fraudu- 
lent, to  which  he  was  a  party,  a  disinterested 
and  unimpeached  person  then  known  by  him 
to  be  present  in  court,  and  instead  becomes  a 
witness  in  regard  to  such  transaction  himself, 
is  a  circumstance  which  the  plaintiff's  counsel 
may  comment  upon  in  his  argument  before 
the  jury,  and  the  jury  may  consider  it  in  mak- 
ing up  their  verdict.  Peebles  z\  Horton,  64 
N.  Car.  374. 

5.  Vendor  May  Testify  as  to  Intent  —  Alabama. 

—  Richardson  v.  Stringfellow,  100  Ala.  416. 
Colorado.  —  Love  v.  Tomlinson,  1  Colo.  App. 

516- . 

District  of  Columbia.  —  See  also  Clark  v. 
Krause,  2  Mackey  (D.  C.)  571. 

Indiana.  —  Wilson  v.  Clark,  I  Ind.  App.  182; 
South  Bend  Iron-Works  Co.  v.  Duddleson, 
(Ind.  1891)  27  N.  E.  Rep.  312;  Sedgwick  v. 
Tucker.  90  Ind.  271. 

Iowa.  —  Frost  v.  Rosecrans,  66  Iowa  405. 

Kansas. — Gardom  v.  Woodward,  44  Kan. 
758,  21  Am.  St.  Rep.  310;  Bice  v.  Rogers,  52 
Kan.  207. 

3  Volume  XIV. 


Evidence.  FRAUDULENT  SALES        Competency  and  Relevancy. 

Vendee  May  Testify.  —  It  is  also  competent  for  the  vendee  to  testify  as  to  his 
intent  in  making  the  purchase.1 

(3)  Declarations  of  the  Parties — Declarations  of  the  Grantor.- — Upon  inquiry 
into  the  intent  of  the  grantor  in  the  execution  of  a  conveyance  alleged  to  be 
fraudulent,  it  is  competent  for  the  purpose  of  proving  such  fraudulent  intent, 
to  admit  in  evidence  the  declarations  of  the  grantor,  made  either  prior  to,3 


Nebraska.  —  Campbell  v.  Holland,  22  Neb. 
587. 

New  York.  —  Duifee  v.  Bump,  (Supm  Ct. 
Gen.  T.)3  N.  Y.  Supp.  505;  Blaut^.  Gabler,  8 
Dily  (N.  Y.)  43;  Seymour  v.  Wilson,  14  N.  Y. 
567;  Bedell  v.  Chase,  34  N.  Y.  386;  Vilas  Nat. 
Bank  v.  Newton,  25  N.  Y.  App.  Div.  62; 
Starin  v.  Kelly,  83  N.  Y.  422. 

North  Carolina.  —  Phifer  v.  Erwin,  100  N. 
Car.  59;  Nixon  v.  McKinney,  105  N.  Car.  23. 

Texas.  —  Brown  v.  Lessing,  70  Tex.  544; 
Sweeney  v.  Conley,  71  Tex.  543;  Robertson  v. 
Gourley,  84  Tex.  575:  Roberts  v.  Miller,  (Tex. 
Civ.  App  1895)  30  S.  W.  Rep.  381;  Diitman  v. 
Weiss,  (Tex.  Civ.  App.  1805)  31  S.  W.  Rep  67. 

Where  in  an  action  to  set  aside  as  fraudu- 
lent a  deed  of  property  from  a  debtor  to  his 
wife,  the  debtor  and  his  wife  are  called  as  wit- 
nesses by  the  r.ompl li ning creditor,  their  state- 
ments concerning  the  transaction,  even  though 
they  may  be  improbable,  must  be  taken  as 
true,  if  not  contradicted  by  other  testimony. 
Bowman  v.  Ash,  143  III.  649,  affirming  36  111. 
App.  115. 

In  Blaat  v.  Gabler,  8  Dily  (N.  Y  )  48,  it  was 
held  that  the  vendor  might  be  asked  whether 
he  made  the  sale  with  intent  to  defraud  cred- 
itors, bat  that  he  could  not  be  asked  whether 
he  made  the  sale  for  an y  improper  purpose. 
The  latter  question  involves  a  conclusion  of 
law  as  well  as  a  question  of  fact  which  the 
witness  is  not  comoetent  to  answer. 

1.  Vendee  Miy  Testify —  California.  —  Byrne 
v.  Reed,  75  Cil.  277. 

Kansas.  —  Gentry  v.  Kelley,  49  Kan.  82; 
Richohon  v.  Freeman.  56  Kan.  463. 

Michigan.  —  Bedford  v.  Penny,  58  Mich. 
424;  Angell  v.  Pickard,  61  Mich.  561. 

New  Hampshire.  —  Woodman  v.  Clay,  59  N. 
H.  53- 

New  York.  — Sperry  v.  Baldwin,  46  Hun  (N. 
Y.)  120;  Starin  z/.JKelly,  88  N.  Y.  418. 

North  Carolina.  —  Phifer  v.  Erwin,  100  N. 
Car.  59. 

Texas.  —  Wright  v.  Solomon,  (Tex.  Civ. 
App.  1898)  46  S.  W.  ReD  58;  Hamburg  v. 
Wood,  66  Tex.  168. 

Vermont.  —  Amsden  v.  Fitch.  67  Vt.  522. 

Where  the  complainant  in  a  creditor's  bill 
calls  the  defendants,  who  all  testify  that  the 
sales  were  in  good  faith  and  for  a  valuable 
consideration  which  was  fully  paid,  the  fact 
that  their  answers  as  to  where  they  obtained 
the  money  with  which  to  make  the  purchases 
were  very  unsatisfactory  would  not  entitle  the 
complainants  to  the  relief  sought  where  there 
is  no  evidence  tending  to  impeach  the  convey- 
ance in  any  considerable  degtee.  Sawyer  v. 
Mover,  109  III.  461. 

An  Attorney  at  Law  May  Testify  to  facts  com- 
ing to  his  knowledge  while  securing  a  debt  of 
his  client,  in  a  contest  between  other  parties 
than  his  client,  the  latter  having  no  interest  in 
the  litigation.    Payne  v.  Miller,  103  111.  442. 


2.  Declarations  Made  Eefore  the   fale  —  Ala 

bama.  —  Borland  v.  Mayo,  8  Ala.  104. 

California.  —  Visher  v.  Webster,  8  Cal.  109; 
Threlkel  v.  Scott,  (Cal.  1893)  34  Pac.  Rep.  851. 

Colorado.  —  Knox  v.  McFarran,  4  Colo.  586; 
La  Fitte  v.  Rups,  13  Colo.  207;  Seeleman  v. 
Hoagland,  19  Colo.  231. 

Connecticut.  —  Partelo  v.  Harris,  26  Conn. 
480. 

Indiana.  —  Sherman  v.  Hogland,  73  Ind. 
472. 

Kansas.  —  La  Clef  v.  Campbell,  3  Kan.  App. 
756. 

Louisiana.  —  Hoose  v.  Robbins,  18  La.  Ann. 
648;  Unter  v.  Metropolitan  Nat.  Bank,  48  La. 
Ann.  238. 

Massachusetts.  —  Foster  v.  Hall,  12  Pick. 
(Mass.)  89,  22  Am.  Dec.  400;  Heywood  v. 
Reed,  4  Gray  (Mass.)  574. 

Missouri.  —  Kramer  v.  Wilson,  22  Mo.  App. 
173;  Peters-Miller  Shoe  Co.  v.  Casebeer,  53 
Mo.  App.  640. 

Nebraska.  —  White  v.  Woodruff,  25  Neb. 
797. 

New  York.  —  Carver  v.  Barker,  73  Hun  (N. 
Y.)4r6. 

Pennsylvania.  —  Painter  v.  Drum,  40  Pa  St. 
467.  Compare  McElfatrick  v.  Hicks,  21  Pa.  St 
402. 

Rhode  Island.  —  Dodge  v.  Goodell,  16  R.  I.  48. 

Tennessee.  —  Phoenix  F.  &  M.  Ins.  Co.  v. 
Shoemaker,  95  Tenn.  72. 

Texas.  —  McKinnon  v.  Reliance  Lumber 
Co.,  63  Tex.  30;  Solomon  v.  Wright,  8  Tex. 
Civ.  App.  565. 

Washington. —  O'Hare  v.  Duckworth,  4 
Wash.  470. 

West  Virginia.  —  Bishoff  v.  Hartley,  9  W. 
Va.  100. 

Wisconsin.  —  Gillet  v.  Phelps,  12  Wis.  392. 
Though,  in  order  to  avoid  the  detd,  ihe 
fraudulent  intent  of  the  granior  must  have  ex. 
isted  at  the  time  of  executing  it,  yet  that  in- 
tent is  deducible  frcm  pievious  acts  and 
declarations;  and  therefore  it  was  not  error  in 
the  court  below  to  instruct  the  jury  that  "  what 
the  grantor  intended  before,  is  only  material 
in  reflecting  the  intent  at  that  time;  for  this 
purpose,  such  evidence  is  material.'*  Painlet 
v.  Drum,  40  Pa  St.  467. 

The  declarations  made  by  a  vendor,  previ- 
ous to  the  sale,  are  admissible  to  contradict 
his  testimony  given  on  the  trial  of  a  cause  in 
which  the  bona  Jides  of  the  sale  is  drawn  in 
question.    Borland  v.  Mayo,  8  Ala.  104. 

Public  statements  by  the  owner  of  property, 
of  his  intent  and  ourpose  to  dispose  of  it,  are 
competent  evidence  to  show  that  a  subsequent 
sale  of  the  property  by  him  was  made  in  good 
faith,  and  without  intent  to  defraud  creditors. 
Hevwood  v.  Reed,  4  Gray  (Mass.)  574. 

Hearsay  Evidence.  —  In  an  action  by  a  cred- 
itor to  have  land,  the  title  to  which  stands  it 
the  defendant's  name,  subjected  to  the  pay- 
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contemporaneously  with,*  or  subsequently  to  the  sale.*  To  render  these 
declarations  admissible  as  proof  merely  of  the  grantor's  intention,  they  need 
not  have  been  made  in  the  presence  of  the  grantee,  nor  is  the  complainant 
required  to  prove  a  knowledge  of  them  on  the  part  of  the  grantee.3  Decla- 
rations made  before  the  sale  are  not  admissible  as  against  the  grantee,  unless 
he  had  knowledge  of  them,  or  a  conspiracy  between  the  two  is  shown.4 

In  Case  of  a  Voluntary  Conveyance,  the  declarations  of  the  grantor,  made  while 
the  transaction  was  in  progress,  are  admissible  as  against  the  grantee,  though 
he  was  not  present  at  the  time.5 

Declarations  Made  Subsequent  to  the  Sale.  —  The  declarations  of  a  party  who  has 


ment  of  the  plaintiff's  demand,  on  the  ground 
that  the  property  was  purchased  w  ith  money 
belonging  to  his  debtor,  the  plaintiff's  testi- 
mjny  that  the  debtor's  wife  told  him  that  her 
husband  told  her  that  the  reason  the  title  was 
put  in  the  defendant's  nam;,  was  that  he  (the 
husband)  was  in  debt,  and  could  not  lake  the 
title  in  his  own  name,  is  hearsay,  and  inad- 
missible.   Waison  v.  Young,  30  S.  Car.  144. 

1.  Contemporaneous  Declarations  —  Colorado.  — 
Wilcoxen  v.  Moigan,  2  Colo.  473. 

Kansas.  —  La  Clef  v.  Campbell,  3  Kan.  App. 
756. 

Maryland.  —  McDowell  v.  Goldsmith,  2  Md. 
Ch.  370,  6  Md.  319;  Sanborn  v.  Lang,  41  Md. 
107. 

Massachusetts.  —  Elliott  v.  Stoddard,  98 
Mass  145. 

Michigan.  —  Hart  v.  Newton,  48  Mich.  401. 

Missowi.  —  Gamble  v.  Johnson,  9  Mo.  605; 
Snyder  t.  Free,  114  Mo.  360. 

Ne-ju  York.  —  Carver  v.  Barber,  73  Hun  (N. 
Y.)  416 

Oregon.  —  Bergman  v.  Twilight,  10  Oregon 
337- 

Pennsylvania.  —  Covanho van  v.  Hart,  21  Pa. 
St.  495,  60  Am.  Dec.  57. 

Wisconsin.  —  Bates  v.  Ableman,  13  Wis. 
644. 

Compare  Rousseau  v.  Bleau,  60  Hun  (N.  Y.) 
250. 

In  the  case  of  an  alleged  fraudulent  convey- 
ance of  laid,  the  declarations  and  conduct  of 
the  grantor,  about  the  same  time,  in  relation 
to  other  of  his  property  also  claimed  by  the 
grantee,  though  made  in  the  absence  of  the 
defendant,  the  grantee,  may  be  given  in  evi- 
dence to  establish  the  fraud.  Covanhovan  v. 
Hart.  21  Pa.  St.  495.  60  Am.  Dec.  57. 

Statements  of  an  assignor  of  property  for 
the  benefit  of  creditors,  made  after  the  execu- 
tion of  the  assignment  and  the  delivery  of  the 
property  to  the  assignee,  tending  to  show  that 
he  made  the  assignment  with  intent  lo  hinder 
and  delay  his  creditors,  are  not  admissible  as 
evidence  to  impeach  the  title  of  the  assignee, 
such  statements  being  as  to  him  mere  hear- 
say. But  such  statements  made  by  the 
assignor  at  the  time  of  the  assignment,  and  so 
connected  with  it  as  to  form  part  of  the  res 
gestct,  would  be  admissible  for  the  purpose  of 
showing  the  intent  of  the  assignor.  Bates  v. 
Ableman,  13  Wis.  644. 

A,  without  the  knowledge  or  assent  of  B, 
executed  to  him  a  deed  of  certain  lands,  and 
caused  it  tobe  immediately  lodged  at  the  town 
clerk's  office  for  record;  A  at  the  same  time 
declaring,  "  that  C,  a  creditor,  was  about  to 
attach  his  land,  and  that  he  intended  to  let 


him  know  that  he  would  be  quick  enough  for 
him."  B  afterwards,  when  the  transaction 
came  to  his  knowledge,  agreed  with  A  lo  ac- 
cept the  grant,  as  to  a  part  of  the  lands  con- 
tained in  the  deed,  paid  a  valuable  considera- 
tion therefor,  went  into  possession  thereof, 
and  reconveyed  to  A  the  residue.  In  an 
action  of  disseisin  brought  by  a  subsequent 
attaching  creditor  of  A  against  B,  for  the 
land  by  him  so  purchased,  it  was  held,  that 
the  declarations  of  A,  made  at  the  time  of  the 
original  conveyance,  might  be  proved,  being 
a  part  of  the  res geslte.  Merrill  v.  Meachum,  5 
Day  (Conn  )  341. 

2.  Subsequent  Declarations  — Georgia\ —  Claflin 
v.  Ballance,  91  Ga.  411. 

Nebraska.  —  Sloan  v.  Coburn,  26  Neb.  607: 
McDonald  v.  Bowman,  40  Neb.  269. 

Are7v  York.  — Carver  v.  Barker,  73  Hun  (N. 
Y.)4i6. 

Pennsylvania.  —  Kline  v.  Huntington  First 
Nat.  Bank,  (Pa.  1888)  15  Atl.  Rep.  433. 
Texas.  — Sanger  v.  Colbert,  84  Trx.  668. 
Favorable  Declarations  Not  Part  of  Ees  Gestae 
Not  Admissible. —  Gruber  v.  Boyles,  1  Brev. 
(S.  Car.)  266,  2  Am.  Dec.  665;  Buckingham  v. 
Tyler,  74  Mich.  101.  And  see  generally  the 
titles  Admissions,  vol.  1,  p.  670;  Confessions, 
vol.  6,  p.  5ro;  Declarations,  vol.  9,  p.  5. 

3.  Partelo  v.  Harris,  26  Conn.  4£o;  Chap- 
man v.  James,  96  Iowa  233;  Hoosez/.  Robbins, 
18  La.  Ann.  648;  Foster  v.  Hall,  12  Pick. 
(Mass.)  89,  22  Am.  Dec.  400;  Commercial 
Bank  v.  Bolton,  87  Hun  (N.  Y.)  547. 

4.  Declarations  Before  Sale  Not  Admissible 
Against  Grantee  —  Illinois.  —  Meachem  v. 
Hahn,  46  111.  App.  144. 

Missouri.  —  Peters-Miller  Shoe  Co.  v.  Case- 
beer,  53  Mo.  App.  640. 

Nebraska.  —  Rogers  v,  Thurston,  24  Neb. 
326. 

New  York.  —  Bush  v.  Roberts,  ill  N.  Y. 
278. 

Texas.  —  Pierce  v.  Wimberly,  78  Tex.  187; 
Hudson  v.  Willis,  73  Tex.  256. 

Compare  English  v.  Friedman,  70  Miss.  457. 
And  see  Treusch  v.  Ottenburg,  54  F'ed.  Rep. 
867,  holding  that  it  is  proper  to  admit  evi- 
dence of  declarations  made  by  the  seller  be- 
fore the  alleged  fraudulent  sale,  and  in  the 
absence  of  the  purchaser,  as  the  '•ompliciiy  of 
the  purchaser  in  the  fraud  may  be  shown 
afterwards. 

Knowledge  of  Grantee.  —  Klein  v.  Hoffheimer, 
132  U.  S.  367;  Cox  v.  Vise,  50  Ark.  283;  Har- 
ton  v.  Lyons.  97  Tenn.  180. 

5.  Declarations  of  Donor  in  Absence  of  Donee. 
—  Maze  v.  Griffin,  65  Mo.  App.  377;  Schoene- 
man  v.  Weill,  3  Pa.  Super.  Ct.  119. 
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conveyed  his  title  or  interest  in  property,  made  subsequent  to  such  convey- 
ance and  disconnected  with  it,  cannot  be  received  to  invalidate  the  title  of 
the  grantee  or  those  claiming  under  him,  in  the  absence  of  evidence  that  the 
grantor  and  grantee  acted  together  in  pursuance  of  a  common  design.1  The 
admission  of  such  evidence  would  often  be  productive  of  the  most  dangerous 
consequences.  A  grantor  would  have  it  in  his  power,  by  collusion  with  a  real 
or  fictitious  creditor,  or  other  part)'-,  to  deprive  the  grantee  or  his  assigns  of 
their  property  by  a  species  of  proof  which  it  might  be  difficult  if  not  impos- 
sible to  rebut.*  Neither  are  such  declarations  admissible  to  show  that  the 
grantor  acted  in  good  faith.3 

When  Common  Purpose  to  Defraud  Is  Shown.  —  But  the  admissions  or  declarations 
of  the  grantor  are  competent  against  the  grantee  if  it  can  be  shown  by  inde- 
pendent evidence  that  the  vendor  and  vendee  were  engaged  in  a  common 
purpose  to  defraud  the  creditors  of  the  vendor  and  the  admissions  had  such 
relation  to  the  execution  of  such  purpose  as  fairly  to  constitute  a  part  of  the 
res  gcsttz* 


1.  Declarations  Made  Subsequent  to  the  Sale  — 

United  States.  —  Winchester  etc.,  Mfg.  Co.  v. 
Creary,  116  U.  S.  161;  Steinbach  v.  Stewart, 
II  Wall.  (U.  S.)  566;  U.  S.  v.  Wood,  14  Pet. 
(U.  S.)  430;  Clements  v.  Moore,  6  Wall.  (U.  S.) 
299. 

Alabama.  —  Harris  v.  Russell,  93  Ala.  59; 
Teague  v.  Lindsey,  106  Ala.  266. 

California.  —  Eppinger  v.  Scott,  112  Cal. 
369,  53  Am.  St.  Rep.  220. 

Georgia.  —  Porter  v.  Allen,  54  Ga.  623; 
Hicks  v.  Sharp,  89  Ga.  311. 

Illinois.  —  Dazey  v.  Mills,  10  111.  67;  Myers 
v.  Kinzie,  26  111.  36;  Bunker  v.  Green,  48  111. 
243;  Sawyer  v.  Bradshaw,  125  III.  440;  Gue- 
bert  v.  Zick,  31  111.  App.  390;  Nichols  v.  Wal- 
lace, 31  111.  App.  408. 

Indiana. — Caldwell  v.  Williams,  I  Ind.  405; 
Paine  v.  Doe,  7  Blackf.  (Ind)  485;  Wynne  v. 
Glidewell,  17  Ind.  446;  Daniels  v.  McGinnis,  97 
Ind.  549. 

Iowa.  — Bixby  v.  Carskaddon,  63  Iowa  164; 
Evans  v.  Boyle,  94  Iowa  753;  Neuffer  v. 
Moehn,  96  Iowa  731;  Turner  v.  Hardin,  80 
Iowa  691. 

Kansas.  —  Lee  v.  Brown,  21  Kan.  458; 
Sumner  v.  Cook,  12  Kan.  162. 

Kentucky.  —  Doyle  v.  Sleeper,  I  Dana  (Ky.) 
531- 

Maryland.  —  McDowell  v.  Goldsmith,  6  Md. 
3I9- 

Massachusetts.  —  Bridge  v.  Eggleston,  14 
Mass.  245,  7  Am.  Dec.  209;  Bartlet  v.  Delprat, 
4  Mass.  702;  Taylor  v.  Robinson,  2  Allen 
(Mass.)  562:  Hayden  v.  Stone,  121  Mass.  413; 
O'Donnell  v.  Hall,  154  Mass.  429. 

Michigan. — Vyn  v.  Keppel,  108  Mich.  244; 
Blanchard  v.  Moors,  85  Mich.  380. 

Minnesota.  —  Burt  v.  McKinstry,  4  Minn. 
204,  77  Am.  Dec.  507;  Adler  v.  Apt,  30  Minn.  45. 

Missouri.  —  Weinrich  v.  Porter,  47  Mo.  293; 
Claflin  v.  Sommers,  39  Mo.  App.  419. 

Nebraska. — Sloan  v.  Coburn,  26  Neb.  607; 
Rogers  v.  Thurston,  24  Neb.  326. 

New  York.  —  Ogden  v.  Peters,  15  Barb.  (N. 
Y.)  560;  Hanna  v.  Curtis,  I  Barb.  Ch.  (N.  Y.) 
263;  Phcenix  v.  Dey,  5  Johns.  (N.  Y.)  412; 
Frear  v.  Evertson,  20  Johns.  (N.  Y.)  142;  Orr 
v.  Gilmore,  7  Lans.  (N.  Y.)  345;  Burnham  v. 
Brennan,  74  N.  Y.  597;  Jacobs  v.  Remsen, 
36  N.  Y.  670;  Taylor  v.  Marshal,  14  Johns. 
(N.  Y.)  204;  Jackson  v.  Kniffen,  2  Johns.  (N.  Y.) 
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31,  3  Am.  Dec.  390;  Spaulding  v.  Keyes,  125 
N.  Y.  113;  Kain  v.  Larkin,  131  N.  Y.  300, 
reversing  (Supm.  Ct.  Gen.  T.)  17  N.  Y.  Supp. 
223;  Noyes  v.  Morris,  56  Hun  (N.  Y.)  501. 

Ohio.  —  Ohio  Coal  Co.  v.  Davenport,  37 
Ohio  St.  194. 

Pennsylvania.  —  Scott  v.  Heilager,  14  Pa.  St. 
238;  McLaughlin  v.  McLaughlin,  91  Pa.  St. 
462;  Widdall  v.  Garsed,  125  Pa.  St.  358;  Far- 
ren  v.  Mintzer,  (Pa.  1888)  14  Atl.  Rep.  267; 
Unangst  v.  Goodyear's  India  Rubber  Glove 
Mfg.  Co.,  28  W.  N.  C.  (Pa.)  53. 

South  Carolina.  —  McLemore  v.  Powell,  32 
S.  Car.  582. 

Texas.  —  De  Garca  v.  Galvan,  55  Tex.  53; 
Thompson  v.  Herring,  27  Tex.  282;  Bergen  v. 
Producers'  Marble  Yard  Co.,  72  Tex.  53. 

Virginia.  —  Keagy  v.  Trout,  85  Va.  390. 

Wisconsin.  —  Finch  v.  Phillips,  41  Wis.  387; 
Shirland  v.  Monitor  Iron  Works  Co.,  41  Wis. 
162. 

The  declarations  of  a  vendor  made  in  the 
absence  of  the  vendee,  that  he  had  sold  the 
personal  property  in  question  for  the  purpose 
of  preventing  his  creditors  from  collecting 
their  debts,  are  not  admissible  against  the 
vendee;  nor  that  he  would  not  pay  a  particu- 
lar creditor.    Scott  v.  Heilager,  14  Pa.  St.  238. 

Expressions  Indicating  Personal  Antipathy  to 
the  creditor  and  a  disposition  to  obstruct  the 
collection  of  his  debt  are  not  admissible  to 
show  that  a  conveyance  previously  made  by 
the  debtor  to  his  brother  was  with  fraudulent 
intent.    Gottlieb  v.  Thatcher,  151  U.  S.  271. 

Where  Collusion  Has  Been  Shown  between  the 
parties  to  the  transaction,  declarations  of  the 
seller  will  be  evidence  against  the  purchaser 
to  the  fullest  extent,  though  made  after  the 
assignment.    Paris  v.  Du  Pre,  17  S.  Car.  282. 

2.  McPherson  v.  Hold  ridge,  24  111.  38;  Burt 
v.  McKinstry,  4  Minn.  204,  77  Am.  Dec.  507. 

3.  Subsequent  Declarations  Not  Admissible  to 
Show  Good  Faith  in  Grantor.  —  Neeb  v.  McMil- 
lan, 92  Iowa  200;  BicknelJ  v.  Mellett,  160 
Mass.  328;  Jackson  v.  Lewis,  29  S.  Car.  193. 

4.  When  Common  Purpose  to  Defraud  Is  Showa 
—  United  States.  — Jones  v.  Simpson,  116  U.  S. 
609. 

Alabama.  —  Borland  v.  Mayo,  8  Ala.  104; 
Byrd  v.  Jones,  84  Ala.  336. 

Colorado.  —  Walton  Silverton  First  Nat. 
Bank,  13  Colo.  265,  16  Am.  St.  Rep.  200. 
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When  Vendor  Remains  in  Possession.  —  So  the  declarations  of  the  vendor  made 
after  the  sale  may  be  given  in  evidence  if  the  vendor  continues  to  hold  pos- 
session of  the  goods  inconsistently  with  the  deed,  or  if  the  delivery  be  doubt- 
ful; 1  but  it  is  otherwise  if  the  retention  of  possession  be  consistent  with  the 
terms  of  the  deed  or  contract.3 

Vendee's  Declarations.  —  When  a  conveyance  is  attacked  as  fraudulent,  the 
declarations  of  the  vendee,  at  whatever  time  made,  may  be  given  in  evidence 
to  impeach  his  title.3 

Connecticut.  —  Knower  v.  Cadden  Clothing 
Co.,  57  Conn.  202. 

Indiana.  —  Caldwell  v.  Williams,  1  Ind.  405; 
Hunsinger  v.  Hafer,  no  Ind.  390. 

Missouri. — Cordes  v.  Straszer,  8  Mo.  App. 
61;  State  v.  Durant,  53  Mo.  App.  493.  See 
also  Clark  v.  Cox.  118  Mo  652. 

New  York.  —  Waterbury  v..  Sturtevant,  18 
Weni.  (N.  V.)  354.;  Cuyler  v.  McCartney,  40 
N.  Y.  22r. 

North  Carolina.  —  Blair  v.  Brown,  116  N. 
Car.  631. 

Pennsylvania.  — McKee  v.  Gilchrist,  3  Watts 
(Pa.)  230. 

Tennessee.  —  Neal  v.  Peden,  1  Head  (Tenn.) 


5*6-  ... 
To  make  such  admissions  or  declarations 

competent  evidence,  it  must  stand  as  a  fact  in 
the  cause,  admitted  or  proved,  that  the  as- 
signor and  assignees  were  in  a  conspiracy 
to  defraud  the  creditors.  If  that  fact  exists, 
then  the  acts  and  declarations  of  either,  made 
in  execution  of  the  common  purpose,  and  in 
aid  of  its  fulfilment,  are  competent  against 
either  of  them.  The  principle  of  its  admissi- 
bility assumes  that  fact.  It  necessarily  fol- 
lows that  those  declarations  or  admissions 
cannot  be  received  to  prove  the  fact  itself. 
Cayler  v.  McCartney,  40  N.  Y.  221. 

Evidence  of  Collusion  on  the  part  of  the  pur- 
chaser of  property  with  the  alleged  fraudulent 
seller  renders  admissible  against  the  pur- 
chaser the  declarations  made  by  the  seller. 
State  v.  Durant,  53  Mo.  App.  493. 

1.  Declarations  Made  by  Vendor  While  in  Pos- 
session —  United  States.  —  U.  S.  v.  Griswold,  8 
Fed.  Rep.  556. 

Alabama.  —  Abney  v.  Kingsland,  10  Ala. 
355,  44  Am.  Dec.  49*- 

Arkansas.  —  George  Taylor  Commission  Co. 
v.  Bell.  62  Ark.  26;  Bowden  v.  Spellman,  59 
Ark.  251. 

California.  —  Murphy  v.  Mulgrew,  102  Cal. 
547,  41  Am.  St.  Rep.  200. 

Georgia. — Oatis  v.  Brown,  59  Ga.  711;  Rut- 
ledge  v.  Hudson.  80  Ga.  266. 

Indiana.  —  Higgins  v.  Spahr,  145  Ind.  167; 
Benjamin  v.  McEI waine-Richards  Co.,  10  Ind. 
App.  76. 

Iowa.  —  Ross  v.  Hayne,  3  Greene  (Iowa) 
2 1 1 ;  Taylor  Lusk,  9  Iowa  444;  Blake  v. 
Graves,  18  Iowa  312. 

Kansas.  —  Burlington  Nat.  Bank  v.  Beard, 
55  Kan.  773- 

Minnesola.  —  Murch  v.  Swensen,  40  Minn. 
421. 

Missouri.  — Criddle  v.  Criddle,  21  Mo.  522. 
New  Hampshire.  —  Walcott  v.  Keith,  22  N. 
H.  196. 

New  York.  —  Persse,  etc..  Paper  Works  v. 
Willett,  1  Robt.  (N.  Y.)  131;  Loos  v.  Wilkin- 
son, no  N.  Y.  195. 
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Pennsylvania.  —  Helfrich  v.  Stem,  17  Pa.  St. 
143;  Deakers  v.  Temple,  41  Pa.  St.  234. 

Tennessee.  —  Carney  v.  Carney,  7  Baxt. 
(Tenn.)  284. 

Texas.  —  Hamburg  v.  Wood,  66  Tex.  168. 
The  declarations  made  by  a  party  while  in 
possession  of  property  that  he  held  the  same 
in  his  own  right,  or  under  another,  is  admissi- 
ble evidence,  as  part  of  the  res  gestte;  but  it  is 
not  permissible  to  prove  everything  he  may 
have  said  in  respect  to  the  title;  as,  that  the 
property  was  acquired  bona  fide,  and  for  a 
valuable  consideration,  was  paid  for  by  the 
money  of  a  third  person,  or  his  own.  Abney 
v.  Kingsland,  10  Ala.  355,  44  Am.  Dec.  491. 

The  declarations  of  a  party  in  possession  of 
personal  property  again. .t  his  title  are  admis- 
sible; but  declarations  by  him  on  other  occa- 
sions, in  support  of  his  title,  are  not  admissi- 
ble, even  in  rebuttal.  Criddle  v.  Criddle,  21 
Mo.  522. 

The  declaration  of  a  party  while  in  the  pos- 
session of  goods  that  "  he  had  made  over  the 
property  "  to  a  third  person,  which  declaration 
was  made  ante  litem  motam,  is  competent  evi- 
dence upon  a  question  of  title  in  favor  of  such 
third  person  against  a  creditor  of  the  declar- 
ant, who  has  subsequently  attached  the  same 
as  his  property.  Walcott  v.  Keith,  22  N.  H. 
196. 

Upon  the  question  of  good  faith  of  a  trans- 
fer of  their  property  by  debtors  to  a  corpora- 
tion of  which  they  were  the  officers,  their  acts 
and  declarations  subsequent  to  the  transfer 
and  while  in  possession,  respecting  the 
use  and  disposal  of  it,  tending  to  show  that 
they  treated  it  as  if  still  their  own,  are  ad- 
missible. Persse,  etc.,  Paper  Works  v.  Willett, 
1  Robt.  (N.  Y.)  131. 

2.  Possession  Consistent  with  Term  of  Deed  or 
Contract.  —  Scofield  v.  Spaulding,  54  Hun  (N. 
Y.)  523;  Williamson  v.  Williams,  n  Lea 
(Tenn.)  355. 

3.  Vendee's  Declarations  —  United  States.  — 
Klein  v.  Hoffheimer,  132  U.  S.  367. 

Alabama.  —  Reed  v.  Smith,  14  Ala.  380. 
Arkansas.  —  Breathwit  v.  Fordyce  Bank,  60 
Ark.  26. 

Indiana. —  Benjamin  v.  McEI  waine-Richards 
Co.,  10  Ind.  App.  76;  Fleming  v.  Yost,  137 
Ind.  95. 

Massachusetts.  —  Foster  v.  Thompson,  5 
Gray  (Mass.)  453. 

Michigan.  —  Hart  v.  Newton,  48  Mich.  401. 
Nebraska. — Altschuler  v.  Coburn,  38  Neb. 
8S1. 

Pennsylvania.  —  Helfrich  v.  Stem,  17  Pa.  St. 
143- 

Tennessee.  —  Harton  v.  Lyons,  97  Tenn.  180; 
Phoenix  F.  &  M.  Ins.  Co.  v.  Shoemaker,  95 
Tenn.  72. 

Entries  in  the  Grantee's  Books  against  the 
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(4)  Circumstantial  Evidence  —  (a)  In  General.  —  Since  proof  of  fraud  is  seldom 
possible  by  direct  evidence,  recourse  to  circumstantial  evidence  is  a  necessity, 
and  there  is  no  kind  of  action  wherein  it  can  be  held  with  greater  reason  that 
the  fact  in  issue  may  be  inferred  from  other  facts  proved,  than  in  cases  of  this 
character.1  If  the  evidence  tends  in  the  slightest  degree  to  throw  light  upon 
the  intentions  of  the  parties,  objections  to  it  on  the  ground  of  irrelevancy  are 
not  favored.  Circumstances  almost  inconclusive,  if  separately  considered, 
may  by  their  number  and  joint  operation,  especially  when  corroborated  by 
moral  coincidences,  be  sufficient  to  constitute  conclusive  proof.8 


grantor  are  admissible  as  part  of  the  res  gestce, 
to  support  the  grantee's  testimony  that  such 
charges  constituted  the  consideration  for  the 
transaction.    Fleming  v,  Yost,  137  Ind.  95. 

Deposition  of  Grantee  in  Supplementary  Proceed- 
ings.—  Under  the  Code  of  Civil  Procedure  of 
N.  Y.,  §  2460,  which  provided  that  no  person 
should  be  excused  from  testifying  in  such  pro- 
ceedings on  the  ground  that  his  examination 
may  tend  to  convict  him  of  the  fraud,  but  that 
his  answers  should  not  be  evidence  against 
him  in  any  civil  or  criminal  action  or  proceed- 
ing, a  deposition  of  the  grantee  taken  in  such 
proceedings  is  inadmissible  as  evidence  in  an 
action  to  set  aside  a  deed,  although  such  ac- 
tion is  instituted  after  the  passage  of  the 
amendment  (Laws  of  1881,  c.  122)  making  the 
answers  of  such  a  witness  incompetent  when 
in  a  criminal  proceeding.  Lapham  -•.  Mar- 
shall, 51  Hun  (N.  Y.)  36. 

1.  Circumstantial  Evidence  —  United  States.  — ■ 
Brittain  v.  Crowther,  54  Fed.  Rep.  295;  Kemp- 
ner  v.  Churchill,  8  Wall.  (U.  S.)  362. 

Alabama.  — Shealy  v.  Edwards,  75  Ala.  411; 
Pickett  v.  Pipkin,  64  Ala.  520. 

California.  —  Purkitt  v.  Polack,  17  Cal.  327. 

Connecticut. — Olmsted  v.  Hoyt,  11  Conn. 
376. 

Florida.  —  Wilson  v.  Lott,  5  Fla.  305. 

Georgia.  —  Peck  v.  Land,  2  Ga.  1,  46  Am. 
Dec.  368;  Ward  v.  Lamberth,  31  Ga.  150. 

Illinois.  —  Boies  v.  Henney,  32  111.  130; 
Reed  v.  Noxon,  48  III.  323. 

Indiana.  —  Heaton  v.  Shanklin,  115  Ind.  595. 

Iowa.  —  Glenn  v.  Glenn,  17  Iowa  498. 

Kentucky.  —  U.  S.  Bank  v.  Huth,  4  B.  Mon. 
(Ky.)  431;  Bradley  v.  Buford,  Sneed  (Ky.)  12, 
2  Am.  Dec.  703. 

Maine.  —  Ingersoll  v.  Barker,  21  Me.  474; 
Wheelden  v.  Wilson,  44  Me.  11. 

Maryland.  —  Davis  v.  Calvert,  5  Gill  &  J. 
(Md.)  269,  25  Am.  Dec.  282 ;  Waters  v.  Dashiell, 
1  Md.  474;  Corner  v.  Pendleton,  8  Md.  347; 
Farrell  v.  Bean,  10  Md.  227;  Curtis  v.  Moore. 
20  Md.  96;  Jameson  v.  Hall,  37  Md.  233;  Ander- 
son v.  Tydings,  3  Md.  Ch.  167;  Eckery.  McAllis- 
ter, 45  Md.  309;  Zimmer  v.  Miller,  64  Md.  296. 

Mississippi.  —  Pope  v.  Andrews,  Smed.  &  M. 
Ch.  (Miss.)  135. 

Missowi.  —  Kingz>.  Moon,  42  Mo.  551;  Bur- 
gert  v.  Borchert,  59  Mo.  80;  State  v.  Estel,  6 
Mo.  App.  6;  Renney  v.  Williams,  89  Mo.  139. 

Nevada.  —  Thomas  v., Sullivan,  13  Nev.  249; 
Tognini  7/.  Kyle,  15  Nev.  464. 

New  Hampshire.  —  McConihe  v.  Sawyer,  12 
N.  H.  3g6. 

New  York.  —  Waterbury  v.  Sturtevant,  18 
Wend.  (N.  Y.)  354;  Newman  v.  Cordell,  43 
Barb.  (N.  Y.)  448;  Booth  v.  Bunce,  33  N.  Y. 


139,  88  Am.  Dec.  372;  Loeschigk  v.  Addison. 
(N.  Y.  Super.  Ct.  Gen.  T.)  19  Abb.  Pr.  (N.  Y.) 
169;  Ham  v.  Gilmore,  (Supm.  Ct.  Spec.  T.)  7 
Misc.  (N.  Y.)  596. 

Texas.  —  Burch  v.  Smith,  15  Tex.  219,  65 
Am.  Dec.  154;  Wright  v.  Linn,  16  Tex.  34; 
Jack  v.  El  Paso  Fuel  Co.,  (Tex.  Civ.  App. 
1896)  38  S.  W.  Rep.  1139;  Day  v.  Stone,  59 
Tex.  612. 

West  Virginia.  —  Lockhard  v.  Beckley,  10 
W.  Va.  87;  Hunter  v.  Hunter,  10  W.  Va.  321; 
Goshorn  v.  Snodgrass,  17  W.  Va.  717;  Hutch- 
inson v.  Boltz,  35  W.  Va.  754;  Bartlett  v. 
Cleavenger,  35  W.  Va.  719;  Reynolds  v. 
Gawthrop,  37  W.  Va.  3. 

Wisconsin.  —  Bleiler  v.  Moore,  99  Wis.  486. 

A  deduction  of  fraud  may  be  made  not  only 
from  deceptive  asseiiions  and  false  representa- 
tions, but  from  facts,  incidents  and  circum- 
stances, which  may  be  trivial  in  themselves 
but  may  in  a  given  case  be  often  decisivt  of  a 
fraudulent  design.  Goshorn  v.  Snodgrass,  17 
W.  Va.  717. 

In  cases  involving  fraud,  a  wide  range  is 
necessarily  given  in  proving  circumstances 
which  tend  to  establish  or  repel  the  fraud. 
Often  it  is  only  by  collecting  and  grouping  to- 
gether numerous  circumstances  tending  to 
show  the  fraud  that  it  can  be  established. 
Parties  usually,  when  engaged  in  committing 
a  fraud,  do  their  work  in  secret;  hence,  in  a 
great  majority  of  cases,  no  positive  evidence 
of  the  fraud  is  attainable,  but  those  who  are 
affected  by  it  must  rely  upon  circumstances  to 
establish  the  fraud  and  avoid  its  results.  Day 
v.  Stone,  59  Tex.  612. 

2.  Objections  on  Ground  of  Irrelevancy  Not 
Favored.  —  Castle  v.  Bullard,  23  How.  (U.  S.) 
172;  Chapman  v.  O'Brien,  34  N.  Y.  Super.  Ct. 

524-  ,  .  . 

Fraud  is  almost  always  a  matter  of  infer- 
ence from  circumstances.  Direct  proof  of  it 
can  seldom  be  expected.  Concealment  and 
disguise  are  often  essential  ingredients  in  it. 
It  consists  in  intention,  which,  if  nefarious, 
will  not  be  avowed;  still  it  must  be  proved; 
and  the  question  is,  how  shall  it  be  proved? 
The  answer  is,  bv  circumstantial  evidence.  A 
resort  can  be  had  to  none  other.  The  de- 
meanor of  the  party  implicated,  the  nature, 
tendency,  and  effect  of  his  acts,  are  to  be  care- 
fully examined.  A  train  of  circumstances, 
sometimes  more  and  sometimes  less  inti- 
mately connected  with  the  particular  act  to  be 
proved,  may  be  presented,  from  which  infer- 
ences may  be  drawn  as  to  the  object  and 
design  of  the  person  charged  with  having 
committed  the  fraud.  Ingersoll  v.  Barker,  21 
Me.  474. 
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(b)  Antecedent  Facts. —  Inasmuch  as  frauds  are  generally  planned  in  advance, 
the  facts  and  circumstances  preceding  the  perpetration  of  an  alleged  fraud, 
including  the  conduct  of  the  guilty  party,  are  often  material  in  a  judicial  investi- 
gation of  the  matter.  Accordingly,  when  a  conveyance  or  transfer  of  property 
by  a  debtor  is  attacked  as  in  fraud  of  creditors,  it  is  competent  to  show  pre- 
vious acts  of  the  debtor  1  and  declarations  and  admissions  made  by  him.* 

Antecedent  Conveyances.  —  On  an  issue  as  to  whether  a  conveyance  is  in  fraud 
of  the  grantor's  creditors,  it  is  not  competent  to  show  previous  conveyances 
made  by  him,3  unless  they  were  a  part  of  the  same  scheme  to  defraud.4 

(o)  Contemporaneous  Faots —  Conveyances  Between  the  Same  Parties. —  It  seems  to  be 
the  settled  doctrine  sustained  by  numerous  adjudicated  cases,  that  where  the 
issue  involves  the  fraudulent  sale  or  conveyance  of  property,  evidence  of  other 
like  conveyances  between  the  same  parties  at  or  about  the  same  time  is 
admissible.  The  ground  for  the  admission  of  such  evidence  is  that  where 
transactions  of  a  similar  character,  executed  by  the  same  parties,  are  closely 
connected  in  time,  the  reasonable  inference  is  that  they  proceed  from  the 
same  motive.5 

Conveyances  to  Other  Parties.  —  When  two  transactions  made  with  different  parties 


1.  Antecedent  Acts  of  Grantor. — ■  It  is  compe- 
tent as  bearing  on  the  question  of  a  contem- 
plated fraud  in  a  transfer  of  a  stock  of 
merchandise  by  a  debtor  to  show  that  the 
debtor  just  before  the  transfer  ceased  to  de- 
posit in  bank  the  proceeds  of  sales  of  mer- 
chandise, as  he  had  been  accustomed  to  do, 
and  withdrew  all  the  cash  on  deposit.  But  it 
is  also  competent,  in  explanation  of  such  acts, 
to  show  the  circumstances  which  induced  the 
cessation  and  withdrawal  of  the  deposits. 

A.  Previous  Offer  to  Sell  to  Others  is  not  admis- 
sible to  disprove  the  fraud.  Tufts  v.  Bunker, 
55  Me.  178. 

Expenditures  in  Business  or  Payment  of  [Debts 
Are  Evidence  of  Good  Faith.  —  On  an  issue  as  to 
whether  a  sale  by  a  debtor  was  made  in  con- 
templation of  insolvency  it  is  competent,  as 
evidence  of  good  faith,  to  show  that  the  seller, 
within  four  months  preceding  the  sale,  had 
paid  out  to  his  creditors  and  expended  in  his 
business  the  sum  of  $20,000.  Troy  Fertilizer 
Co.  v.  Norman,  '07  Ala.  667. 

Where  the  intent  to  defraud  creditors  in  the 
execution  of  an  assignment  is  in  issue,  it  is 
competent,  for  the  purpose  of  disproving  such 
intent,  to  show  that  for  a  considerable  lime 
prior  and  up  to  its  date,  the  assignors  were 
applying  their  available  means  in  discharge  of 
their  liabilities.  Mower  v.  Hanford,  6  Minn. 
535- 

2.  See  supra,  this  section,  Declarations  of  the 
Parties. 

3.  Antecedent  Conveyances  Not  Admissible  if 
Disco  nnecied  from  Conveyance  Attacked.  —  Hardy 
v.  Moore,  62  Iowa  65;  Grant  v.  Libby.  71  Me. 
427;  Sutter  v.  Lackman,  39  Mo.  91;  Hunt- 
zinger  v.  Harper,  44  Pa.  St.  204. 

4  Antecedent  Conveyances  Part  of  General 
Scheme  to  Defraud.  —  Swofford  Bros.  Dry-Goods 
Co.  v.  Smith-  McCord  Dry-Goods  Co.,  (Indian 
Ter.  1896)  37  S.  W.  Rep.  103;  Uhler  v.  Adams, 
(Miss.  1895)  18  So.  Rep.  367.  See  also  Guerin 
v.  Hunt,  6  Minn.  375. 

5.  Conveyances  Between  the  Same  Parties  — 
United  States.  —  Rosenthal  v.  Walker,  11 1  U. 
S.  185. 

Georgia.  —  Engraham  v.  Pate,  51  Ga.  537. 
Massachusetts.  —  Lynde    v.    McGregor,  13 


Allen  (Mass.)  172;  Stockwell  v.  Silloway,  113 
Mass.  384. 

New  Hampshire.  —  Adams  v.  Kenney,  59  N. 
II.  133;  Hovey  v.  Grant,  52  N.  H.  580. 

New  York.  —  Hall  v.  Naylor,  18  N.  Y.  588, 
75  Am.  Dec.  269. 

North  Carolina.  —  Brink  v.\  Black,  77  N. 
Car.  59. 

Pennsylvania.  —  Heath  v.  Page,  63  Pa.  St. 
108,  3  Am.  Rep.  533;  Battles  v.  Laudenslager, 
84  Pa.  St.  452;  Simons  v.  Vulcan  Oil,  etc.,  Co., 
61  Pa.  Si.  218;  Helfrich  v.  Stem,  17  Pa.  St.  143. 
Texas.  —  Day  v.  Stone,  59  Tex.  612. 
Vermont.  —  Pierce  v.  Hoffman,  24  Vt.  526. 
On  the  trial  of  a  claim  to  property  levied  on 
under  an  execution,  it  is  competent  for  the 
plaintiff  in  execution  to  prove  that  about  the 
time  of  the  sale  of  the  property  in  question 
the  defendant  had  sold  to  the  claimant,  who 
was  his  son-in-law,  all  his  other  real  estate. 
Engraham  v.  Pate,  51  Ga.  537. 

If  the  purpose  oi  a  conveyance  of  real  estate 
of  a  mairied  woman  was  to  defraud  her  hus- 
band's creditors,  by  putting  oul  of  their  reach 
his  interest  as  tenant  by  the  curtesy  initiate, 
and  ihe  grantee  participated  in  this  fraudulent 
purpose,  it  is  competent,  in  an  action  against 
such  grantee,  to  set  aside  as  fraudulent  an- 
other conveyance  made  at  about  the  same 
time  by  the  husband  to  him,  lo  prove  this,  in 
order  to  show  the  relation  of  the  parties  to 
each  other,  although  in  fact  the  husband  had 
no  attachable  interest  in  the  land.  Lynde  v. 
McGregor,  13  Allen  (Mass.)  172. 

In  Brink  v.  Black,  77  N.  Car.  59,  the  plaintiff 
claimed  title  to  a  certain  kiln  of  brick  con- 
veyed to  him  by  a  mortgage  from  one  V.  in 
November,  1873.  The  defendant  as  sheriff, 
alleging  that  said  mortgage  was  fraudulent 
and  void  as  against  creditors,  sold  the  brick  to 
saiisfy  executions  in  his  hands  against  V.  In 
an  action  brought  to  recover  damages,  there 
was  evidence  tending  to  show  that  V.  was  in- 
debted to  the  plaintiff  and  many  other  persons; 
that  the  plaintiff  had  taken  a  mongage  on  a  kiln 
of  brick  in  July,  1872;  that  V.  had  acted  as  his 
agen!  in  the  sale  of  the  brick,  and  had  re- 
mained in  possession  of  them  after  the  execu- 
tion of  the  mortgage  deed;  that  only  a  part  of 
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are  claimed  to  be  fraudulent,  only  one  of  which,  however,  is  being  contro- 
verted, it  must  be  shown  that  they  are  so  connected  as  to  evince  a  common 
purpose  before  the  uncontroverted  transaction  can  be  admitted  in  evidence  for 
the  purpose  of  establishing  the  other  to  be  fraudulent.1 

When  Connection  Is  Shown.  —  If,  however,  the  conveyances  are  made  on  the 
same  day,  or  both  made  to  relatives  of  the  grantor,  or  there  are  any  other 
circumstances  connecting  them,  it  is  proper  to  look  at  the  entire  transaction, 
and  in  so  far  as  one  reflects  any  light  upon  the  motive  prompting  the  other,  to 
get  the  benefit  of  such  aid  in  coming  to  a  conclusion.8 


the  proceeds  of  said  sale  was  applied  to  the 
mortgage  debt,  and  no  account  of  the  sales 
had  been  rendered  to  plaintiff.  The  defendant 
prayed  an  instruction  "  that  the  fact  that  V. 
was  permitted  to  remain  in  possession  of  the 
property  conveyed  by  the  mortgage  of  July, 
1872,  being  of  the  same  character,  and  dealing 
with  it  and  treating  it  as  his  own,  was  some 
evidence  of  the  fraudulent  intent  on  the  part 
of  V.  in  the  mortgage  of  November,  1873." 
It  was  held  that  a  refusal  to  give  this  charge 
was  error. 

1.  Conveyances  to  Other  Parties. —  Hardy  v. 
Moore,  62  Iowa  65. 

Connecticut.  —  Preston  v.  Griffin,  T  Conn. 
393;  Thomas  v.  Beck,  39  Conn.  241;  Trumbull 
v.  Hewitt,  65  Conn.  60. 

Indiana.  — ■  Hoffman  v.  Henderson,  145  Ind. 
613. 

Massachusetts.  —  Foster  v.  Hall,  12  Pick. 
(Mass.)  89,  22  Am.  Dec.  400;  Taylor  v.  Robin- 
.  son,  2  Alien  (Mass.)  562. 

Mississippi.  —  Bernheim  v.  Dibrell,  66  Miss. 

1  New  Hampshire.  —  Whittier  v.  Varney,  ro 
j  N.  H.  291;  Blake  v.  White,  13  N.  H.  267;  Hills 
1  v.  Hoitt,  18  N.  H.  603. 

!  New  York.  —  Angrave  v.  Stone,  45  Barb. 
(N.  Y.)  35. 

Tennessee.  —  Summers  v.  Howland,  2  Baxt. 
(Tenn.)  407. 

Texas.  —  Belt  v.  Raguet,  27  Tex.  471. 

When  No  Connection  Is  Shown.  —  To  prove 
that  an  alleged  sale  of  a  chattel  is  fraudulent, 
evidence  of  a  fraudulent  sale  of  another  chat- 
tel at  another  time,  in  another  jurisdiction, 
and  to  another  party,  is  inadmissible.  Staples 
v.  Smith,  48  Me.  470. 

The  plaintiff  sold  three-fourths  of  a  vessel 
to  A.,  and  the  remaining  fourth  to  L.,  but  sub- 
sequently the  vessel  was  reconveyed  to  him  by 
the  vendees.  In  an  action  by  the  plaintiff 
against  an  officer  who  had  attached  the  vessel 
at  the  suit  of  a  creditor  of  A.,  it  was  held  that 
evidence  tending  to  show  fraud  in  the  recon- 
veyance by  L.  was  inadmissible  for  the  pur- 
pose of  showing  that  the  conveyance  by  A. 
was  fraudulent.  Boyd  v.  Brown,  17  Pick. 
(Massj  453; 

Where  a  judgment  by  confession  is  attacked 
as  fraudulent  it  is  inadmissible  to  admit  evi- 
dence of  judgments  confessed  to  other  parties 
fraudulently,  when  there  is  nothing  to  connect 
tne  judgment  in  issue  with  the  other  transac- 
tions.   Wolf  v.  Kohr,  133  Pa.  St.  13. 

2.  When  Connection  Is  Shown. —  Kellogg  v. 
Clyne,  54  Fed.  Rep.  696. 

Where  several  deeds,  one  of  which  is  charged 
to  be  fraudulent,  were  all  executed  on  the 
tame  day,  at  the  same  place,  and  written  by 


the  same  draftsman,  it  is  proper  to  look  at  tha 
entire  transaction,  and  in  so  far  as  one  re- 
flects any  light  upon  the  motive  prompting 
the  others,  to  get  the  benefit  of  such  aid  ia 
coming  to  a  conclusion.  Summers  v.  How- 
land,  2  Baxt.  (Tenn.)  407. 

In  an  action  to  set  aside  as  fraudulent  and 
void  as  against  creditors,  a  sale  of  merchan- 
dise made  by  S.  &  Co.  in  August,  1861,  the 
judge  admitted  evidence  of  an  assignment 
made  by  S.  to  his  son  in  May,  1861,  and  of 
the  consideration  therefor,  and  the  manner  of 
payment.  It  was  held  that  the  assignment 
having  occurred  after  the  embarrassments  of 
S.  &  Co.  commenced,  and  appearing  to  be  a 
part  of  the  general  plan  of  S.  to  place  hit 
property  beyond  the  reach  of  his  creditors, 
upon  execution,  the  inquiry  was  clearly  with- 
in the  rule  in  respect  to  evidence  of  contem- 
poraneous frauds.  Angrave  v.  Stone,  4$ 
Barb.  (N.  Y.)35- 

Upon  an  attempt  by  a  creditor,  to  impeach  a 
conveyance  on  the  ground  of  fraud,  he  may 
give  evidence  that  the  debtor,  about  the  same 
time,  made  transfers  of  other  property,  without 
consideration,  to  other  persons,  who  conveyed 
the  same  soon  after  to  the  grantee,  under  cir- 
cumstances indicative  of  fraudulent  collusion 
between  him  and  the  debtor.  Whittier  v. 
Varney,  10  N.  H.  291. 

Conveyances  to  Relatives.  —  Evidence  offered 
by  a  demandant  to  prove  that  the  tenant'i 
grantor,  on  the  same  day  that  she  made  the 
deed  to  him,  also  conveyed  all  her  other  real 
estate  and  all  her  personal  property  to  her 
daughter  and  nephew,  is  competent  as  show- 
ing the  fraudulent  purpose  ai:d  intent  with 
which  she  acted  in  the  disposition  of  her 
estate.  Foster  v.  Hall,  12  Pick.  (Mass.)  89,  2J 
Am.  Dec.  400;  Taylor  v.  Robinson,  2  Allen 
(Mass.)  562. 

An  insolvent  debtor  made  a  conveyance  of 
real  estate  througn  a  third  person  to  his  wife, 
and  at  the  same  time  and  place  made  a  con- 
veyance of  other  real  estate  to  his  minor 
daughter,  the  two  conveyances  covering  sub- 
stantially all  the  property  of  the  debtor.  The 
daughter  was  not  present,  but  afterwards  ac- 
cepted the  deed  and  claimed  under  it.  Upoo 
a  petition  brought  by  the  trustee  in  insolvency 
against  the  daughter,  to  recover  the  real  estate 
conveyed  to  her,  it  was  held  that,  for  the  pur- 
pose of  proving  that  the  conveyance  was 
fraudulent  in  fact,  evidence  of  the  other  con- 
veyance was  admissible.  Thomas  v.  Beck,  3a 
Conn.  241. 

A  person  who  was  largely  indebted  executed 
on  the  22d  of  March,  1847,  a  conveyance  for  aa 
ostensible  money  consideration  of  all  or  the 
greater  part  of  his  property,  consisting  of  hl» 
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Conveyances  by  Other  Judgment  Debtors.  —  In  a  suit  to  set  aside  as  fraudulent  a 
conveyance  made  by  one  of  several  judgment  debtors,  evidence  of  conveyances 
made  by  the  other  judgment  debtors  is  incompetent,  without  evidence  con- 
necting the  defendant  with  such  transactions.1 

Financial  Condition  of  Grantor.  —  In  attacking  the  good  faith  of  a  sale  or  convey- 
ance of  property,  it  is  always  competent  to  show  that  the  vendor  or  grantor 
was  in  embarrassed  circumstances  when  the  sale  or  conveyance  was  made,8 
and  this  may  be  done  by  any  evidence  tending  to  show  an  inability  to  meet 
his  obligations.3 

The  Grantee's  Knowledge  of  the  Grantor's  Financial  Condition  is  also  a  material  fact,  as 
evidencing  participation  in  the  grantor's  intent  to  defraud.4 

Ownership  of  Other  Property  by  the  Vendor.  —  Evidence  that  the  vendor  had  5  or 
had  not6  other  property  at  the  time  of  the  conveyance  is  competent. 

Relationship  of  the  Parties.  —  It  is  admissible  to  show  that  a  confidential  business 


headright  league  of  land,  to  his  father-in-law, 
which  conveyance  was  recorded  soon  there- 
after. On  the  same  22d  of  March,  the  grantee 
executed  a  deed  of  gift  of  the  same  properly 
to  his  daughter,  the  wife  of  his  grantor;  but 
this  deed  was  not  recorded  until  the  51  h  of 
May,  1858.  It  was  held  that  the  two  convey- 
ances were  to  be  construed  together  as  parts 
of  a  single  transaction,  which  of  itself  mani- 
fested the  fraudulent  intent  of  the  grantor  to 
secure  his  property  against  his  creditors;  and 
that  evidence  of  ihe  pecuniary  circumstances 
of  the  parties,  and  of  contemporaneous  con- 
veyances between  them  of  other  property,  was 
admissible  for  the  purpose  of  showing  the 
fraudulent  purposes  of  the  parties  in  the  exe- 
cution of  the  deeds  of  March,  1847.  Belt  v. 
Ragust,  27  Tex.  471. 

1.  Rozek  v.  Redzinski,  87  Wis.  525. 

2.  Evidence  of  Financial  Condition  of  Grantor 
—  California.  —  Windhaus  v.  Bootz,  92  Cal. 

Georgia.  — Sharp  v.  Hicks,  94  Ga.  624. 
Indiana.  —  Geisendorff  v.  Eagles,  106  Ind. 
38. 

Iowa.  —  Henny  Buggy  Co.  v.  Patt,  73  Iowa 
485. 

Kinsas. —  Dodson  v.  Cooper,  50  Kan.  680. 

Texas. — Johnston  v.  Standard  Shoe  Co.,  5 
Tex.  Civ.  A  pp.  398;  Jack  v.  El  Paso  Fuel  Co., 
(Tex.  Civ.  App.  1896)  38  S.  W.  Rep.  1139. 

3.  Dishonor  of  Checks  as  Evidence  of  Drawer's 
Insolvency. —  Hudson  v.  Bauer  Grocery  Co., 
105  Ala.  200. 

Judgment  as  Evidence  of  Indebtedness.  —  Evi- 
dence that  the  seller  of  a  stock  of  goods  was 
indebted  at  the  time  of  the  sale  is  not  fur- 
nished by  the  fact  that  a  year  afterwards  a 
judgment  was  recovered  against  him.  Sim- 
mons v.  Shelton,  112  Ala.  284,  57  Am.  St. 
Rep.  39. 

Books  and  Papers  Pertaining  to  Business  of 
Transferor.  —  The  financial  condition  of  a 
transferor  at  the  time  the  transfer,  alleged 
to  be  in  fraud  of  creditors,  was  made,  may  be 
shown  by  the  books  and  papers  pertaining  to 
the  business  of  a  firm  of  which  he  was  a  mem- 
ber, as  well  as  his  individual  business.  Kells 
v.  M;Clure.  69  Minn.  60. 

4.  Grantee's  Knowledge  of  Grantor's  Financial 
Condition  —  California.  —  Clark  v.  Olsen,  (Cal. 
1893)  33  Pac.  Rep.  274. 

Colorado. — Johnson  v.  Jones,  16  Colo.  138. 


Georgia.  —  Coulter  v.  Lumpkin,  100  Ga.  784; 
Robinson  v.  Woodmansee,  80  Ga.  249. 

Illinois.  —  Rhoades,  etc.,  Co.  v.  Smith,  43 
111.  App.  400. 

Indiana.  —  Hunsinger  v.  Hofer,  110  Ind. 

39°-  .... 

Mississippi.  —  Bernheim  v.  Dibrell,  66  Miss. 

199;  Pope  v.  Andrews,  Smed.  &  M.  Ch.  (Miss.) 

135- 

Texas.  —  Stadtler  v.  Wood,  24  Tex.  622. 

Vermont.  —  Amsden  v.  Fitch,  67  Vt.  522. 

For  the  Purpose  of  Proving  that  the  Grantee's 
Knowledge  of  his  grantor's  insolvency  at  the 
time  of  making  the  deed,  it  is  competent  to 
permit  an  attorney  al  law  to  testify  that  shoitly 
before  that  time  the  grantee  came  to  him  and 
said  that  the  grantor's  father-in-law  wished 
to  see  him;  that  he  had  got  involved  by  sign- 
ing notes  for  the  grantor  which  the  grantor 
could  not  take  care  of;  and  that  they  after- 
wards came  to  see  him,  and  the  father-in-law 
had  a  private  interview  with  him.  Lynde  v. 
McGregor,  13  Allen  (Mass.)  172. 

Direct  Evidence  of  the  Grantee's  Knowledge  of 
his  grantor's  indebtedness  is  not  necessary. 
It  is  competent  to  adduce  any  evidence  tend- 
ing to  prove  that  fact. 

Common  Report  of  Insolvency  is  admissible  on 
the  issue  of  whether  one  knew  of  it  or  had 
reasonable  grounds  for  believing  it.  Gordon 
v.  Ritenour,  87  Mo.  54;  Sweetser  v.  Bates,  117 
Mass.  466;  Hahn  v.  Penney,  60  Minn.  487. 
See  also  Hudson  v.  Bauer  Grocery  Co.,  105 
Ala.  200;  Killatn  v.  Peirce,  153  Mass.  502. 

The  Grantee  May  Testify  as  to  whether  he 
knew  anything  about  the  grantor's  affairs  at 
the  time  the  conveyance  was  made.  Filley  v. 
Register,  4  Minn.  391,  77  Am.  Dec.  522. 

Facts  Held  Not  Sufficient  to  Charge  Grantee 
with  Knowledge.  —  The  embarrassment  of  a 
debtor,  his  relationship  to  his  creditor,  and  the 
contiguity  of  their  places  of  residence  to  each 
other,  are  not  sufficient  to  warrant  the  infer- 
ence that  the  creditor  participated  with  the 
debtor  in  the  intent  to  defraud  his  creditors, 
by  a  deed  which  he  executed  in  part  for  that 
purpose,  in  which  the  debt  of  the  creditor  and 
another  simulated  debt  was  provided  for. 
Anderson  v.  Hooks,  9  Ala.  704. 

5.  McGee  v.  Wells,  52  S.  Car.  472. 

6.  Bristol  County  Sav.  Bank  v.  Keavy,  128 
Mass.  298;  Moore  v.  Temple  Grocer  Co.,  (Tex. 
Civ.  App.  1898)  43  S.  W.  Rep.  843. 
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relation  subsisted  between  the  parties.1 

Pendency  of  Suit  or  Demand.  —  It  is  competent  for  the  attacking  creditor  to  prove 
the  pendency  of  suits  or  demands  against  the  debtor  at  the  time  of  the  execu- 
tion of  the  deed.2 

(d)  Subsequent  Facts.  —  Proof  of  the  Subsequent  Acts  of  the  Grantor  may  be  resorted  to 
for  the  purpose  of  showing  the  nature  of  a  particular  transaction,  but  they 
must  be  done  under  s.uch  circumstances  as  would  bind  both  parties  and  not  be 
ex  parte*  It  ought  not  to  be  placed  in  the  power  of  a  grantor  by  subsequent 
acts  to  change  a  transaction  originally  honest  into  one  having  the  appearance 
of  a  fraud.4 

Subsequent  Conveyances.  —  Proof  of  a  fraudulent  transaction  subsequent  to  and 
separate  and  distinct  from  a  former  one  between  the  same  parties  is  not  of 
itself  evidence  to  prove  fraud  in  the  execution  of  the  latter.5    To  render  a 


1.  Heilbronner  v.  Lloyd,  17  Mont.  299;  Far- 
well  v.  Meyer,  67  Mo.  App.  566;  Blum  v. 
Jones,  86  Tex.  492. 

2.  Pendency  of  Suit  or  Demand.  —  Eppinger  v. 
Scott,  112  Cal.  369,  53  Am.  St.  Rep.  220;  Bar- 
ber v.  Terrell,  54  Ga.  146;  Meyberg  v.  Jacobs, 
40  Mo.  App.  128. 

It  is  competent  to  admit  evidence  that  previ- 
ous to  the  making  of  the  conveyance  the 
grantor  was  notified  by  the  demandant  that  he 
intended  to  hold  the  former  liable  for  injuries 
received  in  his  service,  as  bearing  upon  the 
alleged  fraudulent  intent  in  making  the  con- 
veyance. Dumangue  v.  Daniels,  154  Mass. 
483. 

Evidence  of  Burning  of  Premises  Conveyed.  — 

In  O'Donnell  v.  Hall,  157  Mass.  463,  evidence 
tending  strongly  to  show  that  the  buildings  on 
the  premises,  which  were  alleged  to  have  been 
fraudulently  conveyed,  were  set  on  fire  by  the 
fraudulent  grantee,  or  by  some  one  else  with 
her  knowledge  and  consent,  was  admissible. 

Adequacy  of  Consideration.  —  Where  part  of 
goods  alleged  to  have  been  fraudulently  con- 
veyed have  been  attached  by  a  marshal  as  the 
property  of  the  vendor,  and  the  marshal  sets 
up  the  inadequacy  of  the  price  as  one  of  the 
grounds  for  impeaching  the  conveyance,  it  is 
competent  for  the  vendee  to  prove  the  amount 
realized  by  him  from  the  goods  not  seized. 
Walker  v.  Collins,  4U.  S.  App.  406. 

Evidence  of  Defendant's  Character  Inadmissible. 
—  In  an  action  by  the  assignee  of  an  insolvent 
debtor  to  recover  back  property  alleged  to 
have  been  fraudulently  conveyed,  evidence  of 
the  defendant's  general  reputaiion  for  honesty 
and  integrity  is  inadmissible.  Heywood  v. 
Reed,  4  Gray  (Mass.)  574;  Vansickle  v.  Shenk, 
150  Ind.  413. 

Evidence  that  the  Seller  Was  Intoxicated  at  the 
time  of  the  sale  is  admissible  as  bearing  on  the 
question  of  the  purchaser's  notice  that  the  sale 
was  in  fraud  of  the  vendor's  creditors.  Ben- 
detson  v.  Moody,  100  Mich.  553. 

Vendor's  111  Health.  —  As  proof  of  the  ven- 
dor's motive  for  the  sale,  the  vendee  may 
show  that  the  vendor  was  in  ill  health  and 
needed  a  change  of  climate.  Vyn  v.  Keppel, 
108  Mich.  244. 

Fear  of  Personal  Violence.  — The  vendee  may 
also  show  that  the  vendor's  motive  for  the 
sale  was  that  he  was  afraid  of  his  competitors 
in  business,  and  sold  out  for  fear  of  personal 
violence.  Wright  v.  Solomon,  (Tex.  Civ.  App. 
1898)  46  S.  W.  Rep.  58. 


For  Various  Contemporaneous  Facts  and  Circum- 
stances tending  to  show  a  fraudulent  intent, 

see: 

United  States.  —  Klein  v.  Hoffheimer,  132  U. 

S.  367. 

Alabama.  —  Little  v.  Lichkoff,  98  Ala.  321. 
Arkansas.  —  Dyer  v.  Taylor,  50  Ark.  314. 
Connecticut.  —  Smith  v.  Brockett,  69  Conn. 
492. 

Massachusetts.  —  O'Donnell  v.  Hall,  157 
Mass.  463. 

Michigan.  —  Keating  v.  Retan,  8o|Mich.  324. 
Missouri.  —  Union  Bank  v.  Wheat,  58  Mo. 
App.  11. 

New  York.  —  Pohalski  v.  Ertheiler,  (Supm. 
Ct.  App.  T.)  18  Misc.  (N.  Y.)  33. 

North  Carolina.  —  Perry  v.  Hardison,  99  N. 
Car.  21;  Osborne  v.  Wilkes,  108  N.  Car. 
651. 

Texas.  —  Harris  v.  Schuttler,  (Tex.  Civ. 
App.  1893)  24  S.  W.  Rep.  989. 

3.  Subsequent  Acts  of  the  Grantor.  —  Ray  v. 

Simons,  76  Ind.  150;  Laird  v.  Davidson,  124 
Ind.  412;  Baldwin  v.  Buckland,  11  Mich.  389; 
Sonnentheil  v.  Texas  Guaranty,  etc..  Co.,  10 
Tex.  Civ.  App.  274. 

4.  Frankel  v.  Coots,  41  Mich.  75. 

Acts  of  Assignee.  —  To  impeach  for  fraud  an 
assignment  for  the  benefit  of  creditors,  it  is 
competenl  to  show  the  manner  in  which  the 
assignee  conducts  the  business.  Guerin  v. 
Hunt,  6  Minn.  375. 

5.  Subsequent  Conveyances  —  Proof  of,  When  Not 
Admissible. —  Clark  v.  Johnson,  5  Day  (Conn.) 
373;  Winbornet/.  Lassiter,  89  N.  Car.  I;  Miller 
v.  McAlister,  178  Pa.  St.  140. 

Evidence  of  a  transfer  of  personal  property 
with  fraudulent  intent  on  the  part  of  both  par- 
ties to  hinder  and  delay  the  creditors  of  the 
vendor  is  not  admissible  for  the  purpose  of  im- 
peaching a  conveyance  between  the  same  par- 
ties of  an  equity  of  redemption  of  mortgaged 
land,  made  three  months  previously,  ap- 
parently valid  and  not  shown  to  have  been  in 
any  way  connected  with  the  subsequent  trans- 
action. Williams  v.  Robbins,  15  Gray  (Mass.) 
590. 

In  an  action  by  the  mortgagee  of  chattels, 
for  iheir  seizure  upon  an  execution  against  the 
mortgagor,  it  is  not  competent  for  the  defend- 
ant, with  a  view  to  impeach  the  validity  of  the 
mortgage,  to  prove  that  subsequent  to  its 
execution  the  mortgagor,  while  in  possession 
of  the  property,  but  without  the  knowledge 
or  privity  of  the  mortgagee,  executed  other 
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subsequent  fraudulent  deed  admissible  as  evidence  to  prove  a  former  one 
fraudulent,  some  corrupt  relation  must  be  shown  to  exist  between  the  two,  as 
that  they  are  both  parts  of  a  concerted  purpose  to  defraud  creditors,  or  the 
subsequent  one  is  in  some  way  connected  with  or  in  furtherance  of  the  prior 
one  1 

Payment  of  Taxes  by  Grantor  After  Conveyance.  —  Evidence  that  after  an  alleged 
sale  the  vendee  did  not  return  the  property  for  taxation,  but  that  it  was  taxed 
to  the  vendor,  with  his  knowledge,  and  without  objection,  is  admissible  to 
show  that  the  sale  was  fraudulent.* 

Subsequent  Insolvency  of  Vendor.  —  Upon  an  issue  as  to  the  bona  fides  of  a  sale  of 
personal  property,  it  is  improper  to  admit  evidence  of  the  insolvency  of  the 
vendor  more  than  a  year  after  the  sale.3 

b.  As  to  the  Consideration.  —  If  a  creditor  attacks,  as  fraudulent,  a 
conveyance  or  transfer  of  property  made  by  his  debtor,  and  proves  that  his 
debt  existed  before  such  conveyance  or  transfer,  the  purchaser,  in  order  to 
maintain  his  title,  must  show  that  he  paid  a  fair  and  adequate  consideration.4 
It  is  not  necessary,  however,  that  the  consideration  should  have  passed  at  the 
time  of  the  conveyance;  the  satisfaction  of  a  pre-existing  debt  or  claim  is 
sufficient.5 


incumbrances  upon  it  which  were  fraudulent. 
Ford  v.  Williams,  13  N.  Y.  577,  67  Am.  Dec.  83. 

1.  When  Admissible.  —  McClellan  v.  Pyeatt, 
4  U.  S.  App.  319. 

If  an  insolvent  debtor  for  an  inadequate  con- 
sideration conveys  a  valuable  portion  of  his 
real  estate  to  his  children  and  others,  and  on 
the  same  day  he  makes  a  conveyance  of  other 
property  to  secure  preferred  creditors,  which 
deed  is  fraudulent  on  its  face,  and  four  days 
thereafter  makes  a  similar  deed  conveying  all 
the  residue  of  his  property,  which  last  deed  is 
also  fraudulent  on  its  face,  these  facts  taken 
together  are  strong  evidence  of  a  fraudulent 
intent  in  the  execution  of  the  first  deed. 
Livesay  v.  Beard,  22  W.  Va.  585. 

Evidence  of  Subsequent  Fraudulent  Conveyances 
Is  Competent  to  show  that  previous  conveyances 
between  the  same  parties  were  fraudulent,  if 
the  nature  of  the  whole  transaction  and  the 
relation  of  the  parties  show  that  they  were  all 
parts  of  one  scheme  and  executed  for  one  pur- 
pose, though  not  on  the  same  day.  Lynde  v. 
McGregor,  13  Allen  (Mass.)  172;  Wallach  v. 
Wylie,  28  Kan.  138. 

2.  Payment  of  Taxes  by  Grantor  After  Convey- 
ance.—  Woolridge  v.  Boardman,  115  Cal.  74; 
Lamprey  v.  Donacour,  58  N.  H.  376;  Shober 
v.  Wheeler,  113  N.  Car.  370.  Contra,  Eherke 
v.  Hecht,  96  Iowa  96. 

3.  Subsequent  Insolvency  of  Vendor.  —  Martin 
v.  Fox,  40  Mo.  App.  664. 

In  an  issue  to  determine  the  validity  of  the 
transfer  of  a  mortgage  by  a  father  to  a  son, 
at  a  time  when  the  father  was  alleered  to  be 
insolvent,  a  note  not  shown  to  be  connected 
with  the  creditor's  judgment,  and  signed  not 
by  the  father  but  by  a  firm  of  which  he  was  a 
member,  is  inadmissible  as  irrelevant.  Adams 
v.  Hitner,  140  Pa.  St.  166. 

4.  Proof  of  Consideration.  —  Smith  v.  Collins, 
94  Ala.  394;  Butts  v.  Hunter,  33  Neb.  119; 
Poundstone  v.  Jones,  182  Pa.  St.  574.  See 
also  Harris  v.  Alcock.  10  Gill  &  J.  (Md.)  226, 
32  Am.  Dec.  158;  Warner  v.  Withrow,  (N.  J. 
1896)35  All.  Rep.  1057;  Watts  v.  Warren,  108 
N.  Car.  514. 

The  Value  of  the  Property  Conveyed  is  a  proper 


subject  of  inquiry  where  the  bona  fides  of  the 
conveyance  is  under  consideration.  Howell 
v.  Bowman,  (Ala.  1892)  10  So.  Rep.  640;  Long 
v.  Evening  News  Assoc.,  113  Mich.  261. 

Value  of  Grantee's  Notes.  —  Where  the  grantee 
gives  his  notes  for  the  purchase  money  of  the 
property  conveyed,  evidence  of  the  value  of 
such  notes  is  not  admissible.  Vansickle  v. 
Shenk,  150  Ind.  413. 

Recital  of  Amount  in  Mortgage.  —  The  fact  that 
the  amount  recited  in  a  mortgage  differs  from 
the  amount  claimed  by  the  mortgagee  as  due 
is  not  evidence  that  the  mortgage  was  not 
made  in  good  faith.  Highland  v.  Anderson, 
(Ky.  1891)  17  S.  W.  Rep.  866. 

Bonds  Given  by  the  Grantor  in  an  absolute 
deed  which  was  claimed  to  be  security  for  a 
debt  due  from  him  to  the  grantee  are  admissi- 
ble in  evidence,  together  with  an  unrecorded 
defeasance  to  prove  the  existence  of  the  debt. 
Bernhardt  v.  Brown,  122  N.  Car.  587. 

The  Burden  of  Proving  a  Want  of  Consideration 
is  on  the  party  attacking  the  conveyance. 
Smith  v.  Collins,  94  Ala.  394;  McConnell  v. 
Citizens'  State  Bank,  130  Ind.  127. 

5.  Antecedent  Debt  as  Consideration.  —  Ziegler 
v.  Carter,  94  Ala.  291;  McCormick  v.  Smith, 
127  Ind.  230;  Fleming  v.  Yost,  137  Ind  95; 
Taylor  v.  Watkins,  (Miss.  1893)  13  So.  Rep. 
811. 

Advances  Made  by  Grantee  on  Grantor's  Account 
Held   a    Sufficient   Consideration.  —  Howell  v. 

Bowman,  (Ala.  1892)  10  So.  Rep.  640. 

Evidence  that  the  Grantor's  Books  Contained  No 
Entry  of  Any  Debt  to  the  Grantee  is  admissible 
to  negative  the  claim  that  the  conveyance  was 
in  satisfaction  of  a  pre-existing  debt.  Loos  v. 
Wilkinson,  no  N.  Y.  195.  See  also  Cluett  v. 
Rosenthal,  100  Mich.  193,  43  Am.  St.  "Rep. 
446;  White  v.  Benjamin,  150  N.  Y.  258;  Hage 
v.  Campbell,  78  Wis.  572,  23  Am.  St.  Rep.  422. 

A  Deceased  Grantee's  Books  of  Accounts  are  ad- 
missible to  show  an  indebtedness  to  him  from 
his  grantor,  where  the  defense  to  an  action  to 
set  aside  the  deed  as  in  fraud  of  the  grantor's 
creditors  is  that  it  was  given  in  payment  of 
pre-existing  debts.  Archer  v.  Long,  38  S. 
Car.  272. 
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Production  of  Bond  or  Note.  —  It  has  been  held  that  where  a  deed  of  trust  or 
mortgage  is  attacked  for  fraud,  the  party  claiming  under  it  makes  a  prima 
facie  case  and  puts  the  onus probandi  on  the  attacking  part)'  by  producing  the 
securities  recited  in  the  deed,  without  showing  the  consideration  upon  which 
they  were  based.1  But  the  better  doctrine  supported  by  authority  is,  that  the 
mortgagee  must,  as  against  the  existing  creditors  of  the  mortgagor,  prove  that 
the  note  or  bond  recited  in  the  mortgage  evidenced  a  real  debt.3 

Recitals  in  Deed.  —  The  recitals  as  to  the  consideration  contained  in  a  deed 
alleged  to  have  been  made  in  fraud  of  the  grantor's  creditors,  while  conclusive 
as  against  him,3  do  not  conclude  those  who  may  attack  the  deed  as  fraudulent.4 

Testimony  of  Parties.  —  The  consideration  for  the  transfer  by  a  debtor  of  his 
property  may  be  shown  by  the  testimony  of  the  parties,5  but  their  version  of 
the  transaction  is,  of  course,  open  to  explanation  or  contradiction,6  and  the 


Statement  of  Debts  to  Commercial  Agency.  — 

Where  a  debtor,  several  months  before  trans- 
ferring his  property  in  payment  of  an  alleged 
debt,  made  a  statement  to  a  commercial 
agency  as  to  his  indebtedness,  but  did  not 
mention  the  alleged  debt  for  which  the  trans- 
fer was  made,  such  a  statement  is  admissible 
in  evidence  against  the  transferee  though  the 
creditors  hal  no  knowledge  of  it.  Shauer  v. 
Alterton,  151  U.  S.  607.  Compare  Blair  v. 
Finlay,  ;  5  Tex.  210. 

Notes  of  the  Grantor  in  tin  Possession  of  the 
Grantee,  and  still  uncanceled  when  the  suit  to 
set  aside  t  he  deed  was  brought  up  for  trial,  are 
not  admissible  as  evidence  of  the  considera- 
tion, there  being  no  reference  to  them,  or  any- 
thing to  show  that  they  were  regarded  as  any 
pari  of  the  consideration.  Rousseau  v.  Bleau, 
«o  Hun  (N.  Y.)  259. 

Other  Cases  in  which  evidence  offered  to 
prove  an  existing  indebtedness  has  been  held 
admissiole  are:  Waxelbaum  v.  Bell,  91  Ala. 
331;  Byrne  v.  Reed,  75  Cal.  277;  Allen  v.  Mc- 
Lendon,  113  N.  Car.  321;  Barnett  v.  Vincent, 
69  Tex.  685.  5  Am.  St.  Rep.  98;  Wright  v. 
Solomon,  (Tex.  Civ.  App.  1898)  46  S.  W. 
Rep.  58. 

1.  Production  of  Note  or  Bond.  —  Hempstead 
v.  Johnston,  18  Ark.  123,  65  Am.  Dec.  458. 

2.  Production  of  Note  or  Bond  Not  Proof  of  Debt. 

—  McCaskle  v.  Amarine,  12  Ala.  17 

In  Hawkins  v.  Alston,  4  Ired.  Eq.  (39  N. 
Car.)  137,  where,  as  proof  of  the  consideration 
•f  a  conveyance  between  brothers,  three  un- 
witnessed bonds  were  produced,  the  cuurt,  by 
Ruffin,  C.  J.,  said:  "  Transactions  of  this 
kind,  between  near  relalions,  are  naturally  so 
much  more  the  objects  of  suspicion  than  those 
between  strangers,  that  it  is  to  be  expected 
that  parties,  when  father  and  son,  or  brothers, 
should  offer  something  more  than  the  naked 
bond  of  the  one  to  the  other,  as  evidence  of 
the  alleged  indebtedness,  especially  when  the 
bond  is  executed  recently,  and  followed  im- 
mediately by  a  deed  of  trust  for  all  the  debt- 
or's property.  A  bond  may  be  voluntary,  and 
such  an  one,  though  binding  between  the  par- 
ties, cannot  stand  before  other  debts  arising 
out  of  contracts  for  value.  *  *  *  Indeed,  it 
may  be  fabricated  for  the  occasion  of  creating 
the  incumbrance,  as  an  obstacle  to  bona  fide 
creditors.  Therefore,  all  persons  may  be 
called  on  to  offer  some  probable  proof  of  deal- 
ings, out  of  which  a  debt  might  have  arisen  to 
the  amount  of  the  bonds  produced  or  approach- 


ing it;  and  especially  persons  very  nearly 
connected  ought  to  be  provided  with  strongtr 
evidence  on  those  points.  It  is  an  act  of  but 
common  precaution,  which  every  man  owes  to 
his  own  character,  when  a  bond  is  executed 
between  brothers  for  such  a  sum  as  $1,475.60, 
under  such  circumstances,  and  upon  a  settle- 
ment, as  alleged,  for  previous  dealings  run- 
ning through  several  years,  that  the  parties 
should  come  to  their  settlement  in  the  pres- 
ence of  disinterested  third  persons,  capable  of 
understanding  and  proving  what,  in  fact,  were 
the  subject  matters  of  the  settlement,  so  as  to 
afford  other  creditors  the  opportunity  of  in- 
vestigating the  correctness  both  of  the  charges 
and  the  credits  in  it." 

Vendor's  Receipt  —  When  Not  Evidence  as  to 
Creditors.  —  Where  the  attesting  witnesses  to  a 
deed  prove  1  that  no  money  was  paid  in  their 
presence,  at  the  time  of  its  execution;  the 
vendor  being  indebted  to  an  amount  equal  to 
one-fourth  the  value  of  his  property,  the  bulk 
of  which  was  included  in  the  deed;  and  the 
creditors  being  in  pursuit  of  their  claims,  and 
numerous  suits  pending  against  him ;  and  no- 
tice having  been  given  to  the  vendee  that  he 
would  be  required  to  prove  a  consideration;  it 
was  held  that  it  was  incumbent  upon  the  ven- 
dee to  prove  a  consideration  by  other  evidence 
than  the  vendor's  receipt.  Clark  v.  Depew,  2$ 
Pa.  St.  509,  64  Am.  Dec.  717. 

3.  Recitals  in  Deed  Conclusive  Against  Grantor, 
—  Ogden  State  Bank  v.  Barker,  12  Utah  13. 

4.  Recitals  as  to  Consideration  Not  Conclusive 
on  Parties  Attacking  Deed.  —  Ogden  State  Bank 
v.  Barker,  12  Utah  13;  Flynn  v.  Jackson,  93 
Va.  341;  Snyder  v.  Free,  114  Mo.  360. 

5.  Testimony  of  Parties  Admissible.  —  Howell 
v.  Bowman,  (Ala.  1892)  10  So.  Rep.  640;  Payne 
v.  Miller,  103  111.  442;  Ferguson  v.  Harrison, 
41  S.  Car.  340. 

Uncontradicted  Testimony  of  the  Parties  Taken 
as  True.  —  Coin.  v.  Cremeans,  (Ky.  1890)  13  S. 
W.  Rep.  884.  See  also  Farmers'  Bank  v. 
Worthington,  145  Mo.  91;  Levi  v.  Welsh,  45 
N.  J.  Eq.  867. 

6.  Contradicting  Testimony  of  Parties.  —  In 
Knoch  v.  Bernheim,  14  N.  Y.  App.  Div.  410, 
the  grantee  in  an  alleged  fraudulent  convey- 
ance testified  that  the  consideration  was  made 
up  of  a  check  for  a  certain  amount  given  by 
him  to  the  grantor,  the  cancellation  of  a  debt 
due  him  from  the  grantor,  and  the  assumption 
of  a  mortgage.  It  was  held  that  the  party 
attacking  the  conveyance  might  show  that  the 
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testimony  of  one  party  is  admissible  against  the  other.1 

Financial  Condition  of  Grantee.  —  In  an  action  involving  the  validity,  as  against 
creditors,  of  a  conveyance  or  transfer  made  by  a  debtor,  the  financial  condition 
of  the  grantee  or  transferee  is  always  a  proper  subject  of  inquiry.  Accotd- 
ingly  it  is  held  that  where  doubt  is  thrown  on  the  ability  of  the"  grantee  to 
pay  the  purchase  money,  it  is  competent  for  him  to  show  that  he  had  suffi- 
cient means  at  the  time  for  that  purpose.2  So,  too,  in  order  to  rebut  the  evi- 
dence of  the  parties,  or  the  presumption  arising  from  the  acknowledgment  of 
the  payment  of  the  consideration  in  a  deed,  or  the  statement  of  a  loan  in  the 
condition  of  a  mortgage,  it  is  competent  to  show  that  the  grantee  or  mort- 
gagee did  not  in  fact  have  sufficient  means  to  make  the  payment  or  loan.3 
Proof  of  such  absence  of  means  in  the  vendee  is  sufficient  to  put  him  on  pi  oof 


debl  claimed  to  have  been  canceled  was  ficti- 
tious, and  that  the  check  was  for  money  of  the 
grantor  in  the  hands  of  the  grantee. 

As  to  what  facts  lend  lo  disprove  a  consid- 
eration, see  Shatter  v.  Alterton,  151  U.  S.  607; 
Gilmore  v.  Ham,  (Supm.  Ct.  Gen.  T.)  10  N.  Y. 
Supp.  48;  Poundstone  v.  Jones,  182  Pa.  St. 
574. 

1.  Testimony  of  One  Party  Admissible  Against 
the  Other.  —  Stockbridge  v.  Fahnestock,  87  Md. 
127. 

2.  Evidence  of  Financial  Ability  of  Grantee.  — 

Reeves  v.  Skipper,  94  Ala.  407;  Thompson  v. 
Tower  Mfg.  Co.,  104  Ala.  140;  Allen  v.  Kirk, 
81  Iowa  658;  Hirsh  v.  Wenger,  182  Pa.  St.  246. 

Where  a  Conveyance  by  a  Corporation  to  the 
Wife  of  the  President,  in  payment  of  a  loan  al- 
leged to  have  been  made  by  her  to  the  corpo- 
ration, is  impeached  as  a  device  to  defraud 
creditors,  she  may  show  that  when  the  loan 
was  alleged  to  have  been  made,  she  had  bor- 
rowed considerable  sums  from  other  persons, 
Buch  evidence  tending  to  show  that  she  was 
possessed  of  a  separate  estate.  Ragland  v. 
McFall.  137  111.  81,  affirming -id  111.  App.  135. 

3.  Proof  of  Want  of  Means.  —  Earnshaw  v. 
Siewart,  64  Md.  513;  Jersey  City  Second  Nat. 
Bank  v.  O'Rourke,  40  N.  J.  Eq.  92;  McSween 
v.  McCown,  23  S.  Car.  342. 

In  Danby  v.  Sharp,  2  MacArlhur  (D.  C.)  435, 
a  sale  of  an  entire  slock  in  trade  was  held 
colorable  and  fraudulent  as  to  the  creditors  of 
the  vendor  upon  the  following  state  of  facts: 
The  vendee  was  a  cleric  in  the  employment  of 
the  vendor  and  had  no  means  except  that  he 
received  ten  dollars  a  week  for  his  services. 
He  paid  nothing  at  the  time  of  the  sale,  but 
gave  his  unsecured  promissory  note  for  the 
whole  amount  of  the  purchase  money.  There 
was  no  public  notice  given  of  the  change  in 
the  ownership  of  the  stock,  the  business  sign 
remained  the  same,  and  the  vendor  was  seen 
frequently  about  the  premises. 

Where  ihe  question  of  fact  to  be  determined 
by  a  committee  in  chancer},  on  a  bill  to  re- 
deem mortgaged  premises,  was  whether  a 
deed  from  A.  to  B.  was  fraudulent,  the  plain- 
tiff, in  support  of  the  deed,  attempted  to  prove 
thac  it  was  executed  in  consideration  of  more 
than  seven  hundred  dollars  in  money  loaned 
and  paid  by  B.  to  and  for  A.;  and  to  contradict 
this  evidence  the  defendant  offered  testimony 
to  prove  lhat  ai  the  time  of  the  loan  and  pay- 
ment claimed  B.  was  a  man  of  little  or  no 
property;  that  he  did  not  possess  estate  real  or 
personal,  unencumbered,  of  the  value  of  three 


hundred  dollars;  and  lhat  such  estate  as  he  had 
purchased  was  mortgaged  for  ihe  whole  amount 
of  the  purchase  money.  It  was  held  that  suth 
testimony  was  admissible.  Olmsttd  v.  Hoyt. 
11  Conn.  376,  overruling  Cook  v.  Swan,  5 
Conn.  141.  See  also  Jackson  v.  Mather,  7 
Cow.  (N.  Y.)  301. 

For  the  Purpose  of  Rebutting  the  Presumption 
Arising  from  the  Acknowledgment  of  Payment  of 
the  consideration  in  a  deed,  it  is  proper  to- 
show  that  the  grantee  was  a  married  woman 
and  had  no  separate  property  or  estate  before 
the  executioii  of  the  deed,  and  that  her  hus- 
band was  notoriously  poor  and  destitute  of  the 
means  of  paying  the  consideration  specified  in 
the  conveyance.  Amsden  v.  Manchester,  40 
Barb.  (N.  Y.)  158. 

Reputation  as  to  Means.  —  For  the  purpose  of 
showing  that  a  mortgage  is  fiaudulent  and 
void  as  against  creditors,  evidence  is  compe- 
tent to  show  that  in  the  place  where  the 
mortgagee  was  brought  up,  ard  where  he 
afterwards  frequently  visited,  making  the  mort- 
gagor's house  his  home,  he  was  never  known 
to  have  any  property  or  means,  or  to  be 
engaged  in  any  business.  Stebbins  v.  Miller, 
12  Allen  (Mass.)  591.  Compare  Sanger  v.  Col- 
bert, 84  Tex.  668. 

Conveyance  by  Employer  to  Employee.  —  The 
fact  that  the  purchaser  of  the  property  of 
a  person  actually  insolvent  had  been  for- 
merly a  clerk  or  agent  of  the  latter  does  not 
necessarily  raise  the  inference  that  his  pur- 
chase was  fiaudulent;  a/iter,  if  he  had  taken 
an  unfair  advantage  of  the  knowledge  given 
by  that  position,  or  if  it  appeared  that  he  had 
no  apparent  means  to  make  the  purchase. 
Kinder  v.  Macy,  7  Cal.  206. 

Acts  and  Declarations  Before  Transfer.  —  For 
the  purpose  of  showing  that  a  mortgage  was 
intended  to  delay  or  defraud  creditors,  and 
that  the  mortgagee  was  not  in  a  situation  to 
lend  money,  evidence  lhat  fifteen  months  be- 
fore the  dale  of  the  mortgage  he  sold  property 
at  a  low  rate,  and  stated  that  he  was  pressed 
for  money,  is  not  too  remote  to  be  admissible. 
Demeritt  v.  Miles,  22  N.  H.  523. 

Tax  List  as  Evidence.  —  Where  it  is  alleged 
that  the  consideration  of  a  transfer  was  a  pre- 
tended indebtedness  for  money  loaned,  it  is- 
competent  to  put  in  evidence  the  list  of  tax- 
able property  of  the  alleged  lender  sworn  to 
by  himself,  whereby  it  appeared  that  he  did 
not  have  enough  money  to  make  such  loan. 
Reed  v,  Thayer,  9  Ind.  157.  Compare  Farmers' 
Bank  v.  Worthington,  145  Mo.  91. 
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that  the  purchase  was  for  an  actual  consideration  and  in  good  faith,1  but  the 
mere  improbability  that  he  had  enough  money  at  the  time  to  make  the  pay- 
ment recited  is  not  sufficient  to  establish  the  fraudulent  character  of  the 
transaction.2 

Nature  of  Consideration  Provable.  —  When  it  becomes  necessary  for  the  grantee 
to  prove  the  payment  of  the  consideration,  he  is  not  limited  to  evidence  of 
the  precise  or  particular  kind  expressed  in  the  deed,  but  may  prove  the  exist- 
ence of  any  consideration  not  inconsistent  with  that  expressed.3  In  some 
jurisdictions,  however,  a  limitation  is  placed  upon  the  character  of  the  proof 
admitted,  to  this  extent,  that  it  must  be  restricted  to  establishing  a  considera- 
tion of  the  same  species  as  that  stated  as  proof  of  a  valuable  consideration 
when  a  valuable  consideration  is  expressed,  or  proof  of  a  good  consideration 
when  a  good  consideration  is  expressed.4 

Weight  and  Sufficiency  of  Evidence.  —  The  sufficiency  of  the  evidence  to  satisfy 
the  mind  of  the  court  or  the  jury  must,  of  course,  depend  on  the  circumstances 
of  each  particular  case.8 

c  As  to  the  Donor's  Financial  Condition.  —  The  fact  that  a  donor 
was  insolvent  several  years  after  the  execution  of  his  voluntary  conveyance  is 
admissible  in  evidence  on  the  question  of  fraud  in  the  making  of  the 
conveyance.6 

4.  Weight  and  Sufficiency  of  Evidence  —  a.  Conclusive  and  Rebuttable 
Evidence  of  Fraud  —  (i)  When  Evidence  Is  Conclusive.  — When  a  deed  is 
impeached  for  fraud,  direct  proof  of  the  fact  is  seldom  obtainable,  but  there 
are  cases  where  the  terms  of  the  conveyance,  or  the  circumstances  which  sur- 
round its  execution,  present  such  unerring  indicia  to  fraud  that  the  inferential 
evidence  afforded  by  them  is  of  as  high  a  character  as  direct  proof.    So  con- 


1.  Effect  of  Evidence  of  Financial  Inability  — 
Grantee  Must  Prove  Payment.  —  Leach  v.  Fowler, 
22  Ark.  143. 

Where  a  minor  son  claims  to  have  pur- 
chased property  from  his  father  for  which  he 
paid  over  six  thousand  dollars,  it  is  competent, 
in  an  action  by  one  of  his  father's  creditors 
who  seeks  to  reach  lhe  property,  to  ask  the 
claimant  from  whom,  when,  and  where  he  re- 
ceived the  money  he  claims  to  have  paid,  and 
his  refusal  to  answer  such  questions  without 
equivocation  or  evasion  is  sufficient  ground  for 
suppressing  his  deposition.  Aultman,  etc., 
Mfg.  Co.  v.  Joy,  9  111.  App.  32. 

2.  Improbability  that  Grantee  Had  Means  of 
Payment.  —  Farmers'  Bank  v.  Worthington,  14.5 
Mo.  91. 

3.  Evidence  Not  Limited  to  Precise  Kind  of  Con- 
sideration Recited  in  Deed.  —  Hubbard  v.  Allen, 
59  Ala.  283;  Miller  v.  Rowan,  108  Ala.  98; 
Finn  v.  Krut,  13  Tex.  Civ.  App.  36. 

Evidence  of  Valuable  Consideration  W,hen  Deed 
Is  Voluntary  on  Its  Face.  —  Jackson  v.  Lewis, 
29  S.  Car.  193,  32  S.  Car.  593;  Featherston  v. 
Dagnell,  29  S.  Car.  45;  U.  S.  Bank  v.  Brown, 
2  Hill  Eq.  (S.  Car.)  558,  30  Am.  Dec.  380.  But 
see  the  cases  cited  in  the  next  followirg  note. 

When  a  Deed  Which  Recites  a  Nominal  Consid- 
eration is  attacked  as  fraudulent,  the  defend- 
ant may  show  what  was  the  real  consideration. 
Davenport  v.  McCampbell,  17  B.  Mon.  (Kv.) 
38. 

4.  Payment  of  Valuable  Consideration  Cannot  Be 
Proven  to  Support  a  Voluntary  Deed.  —  Potter  v. 
Gracie,  58  Ala.  303,  29  Am.  Rep.  748;  Houston 
v.  Blackman,  66  Ala.  559,  41  Am.  Rep.  756; 
Hubbard  v.  Allen,  59  Ala.  283;  Miller  v. 
Rowan,  108  Ala.  98;  Carmack  v.  Lovett,  44 


Ark.  180;  Hildreth  v.  Sands,  2  Johns.  Ch.  (N. 
Y.)  35;  Casto  v.  Fry,  33  W.  Va.  449.  See  also 
Stoltz  v.  Vanatta,  (Ohio.  C.  PI.)  32  Cine.  L. 
Bui.  100. 

In  Glenn  v.  McNeal,  3  Md.  Ch.  349,  it  was 
held  that  the  grantee  in  a  deed,  absolute  on  its 
face  and  professing  to  be  for  a  moneyed  con- 
sideration paid  at  the  time,  cannot,  when  such 
deed  is  impeached  by  the  creditois  of  the 
grantor,  show  by  parol  that  it  was  intended  to 
be  and  was  given  as  a  mortgage  to  secure  an 
old  debt  of  more  than  twenty  years'  standing. 

5.  Sufficiency  of  Evidence  —  Alabama.  —  Mary 
Lee  Coal,  etc.,  Co.  v.  Knox,  no  Ala.  632. 

Illinois.  —  Sawyer  v.  Moyer,  109  111.  461. 
Iowa.  —  Blanchard  v.  Glasier,  64  Iowa  675. 
Nebraska. — Jones  v.   Bivin,  36  Neb.  821; 
Darnell  v.  Mack,  46  Neb.  740. 

New  Jersey.  —  Dresser  v.  Zabriskie,  (N.  J. 
1898)  39  Atl.  Rep.  1066. 

New  York  —  Birdsall,  etc.,  Mfg.  Co.  v. 
Schwarz,  26  N.  Y.  App.  Div.  343. 

Texas.  —  Linz  v.  Atchison,  14  Tex.  Civ. 
App.  647. 

Conveyances  Between  Relatives.  —  The  uncor- 
roborated testimony  of  the  parties  that  the 
conveyance  was  based  on  a  valuable  consid- 
eration is  not  generally  regarded  as  sufficient, 
where  they  are  closely  related,  as  in  the  case 
of  parent  and  child,  Thompson  v.  Tower  Mfg. 
Co.,  104  Ala.  140;  Seiler  v.  Walz,  (Ky.  1895)  29 
S.  W.  Rep.  338;  Madison ville  Bank  v.  McCoy, 
(Tenn.  Ch.  1897)  42  S.  W.  Rep.  814;  or  husband 
and  wife,  Shepherd  v.  Reeves,  114  Ala.  281; 
Brownell  v.  Stoddard,  42  Neb.  177;  Sanford 
v;  Allen,  (Tenn.  Ch.  1S97)  42  S.  W.  Rep.  183. 

6.  Windhaus  v.  Bootz,  (Cal.  1890)  25  Pac. 
Rep.  404;  King  v.  Poole,  61  Ga.  373. 
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elusive,  indeed,  is  the  nature  of  this  evidence  in  some  cases  that  it  not  only 
supplies  the  omission  of  direct  proof  of  fraud,  but  is  so  stringent  in  its  nature 
as  not  to  be  rebutted  by  the  most  positive  proof  of  the  absence  of  any  fraudu- 
lent design.1  It  is  an  elementary  principle  of  law  that  every  one  is  presumed 
to  intend  the  natural  and  inevitable  consequences  of  his  acts,  and  if  a  debtor 
executes  a  deed  which  must  necessarily  defraud  his  creditors,  his  declaring 
that  he  did  not  intend  it  to  have  that  result  is  refuted  by  the  stronger  evidence 
of  his  own  act.  Where  the  intent  is  thus  gathered  from  the  instrument,  and 
no  external  aid  is  necessary  to  develop  it,  the  court  may  declare  the  deed 
fraudulent  without  submitting  the  question- of  intent  to  the  jury,  and  where 
the  circumstances  carry  in  themselves  irresistible  proof  of  fraud,  it  is  the  duty 
of  the  court  to  instruct  the  jury  that  the  deed  is  void,  and  the  question  of  the 
grantor's  intent  should  not  in  such  a  case  be  left  to  their  determination.* 


1.  Gibson  v.  Love,  4  Fla.  217;  Ham  v.  Gil- 
more,  (Supm.  Ct.  Spec.  T.)  7  Misc.  (N.  Y.)  596. 

Moral  Turpitude  Is  Not  an  Essential  Element  of 
Fraud. — A  conveyance  may  be  legally  fraudu- 
lent without  the  motive  which  prompted  its 
execution  being  dishonest. 

England.  — Cornish  v.  Clark,  L.  R.  14  Eq. 
184. 

California.  —  Taaffe  v.  Josephson,  7  Cal. 
352. 

Florida.  —  Gibson  v.  Love,  4  Fla.  217. 

Illinois.  —  Phelps  v.  Curts,  80  111.  112; 
Power  v.  Alston,  93  111.  587;  Moore  v.  Wood, 
100  111.  454;  Davidson  v.  Burke,  143  111.  139. 

Maine.  —  Gardiner  Bank  v.  Wheaton,  8  Me. 
381;  Wheelden  v.  Wilson,  44  Me.  11. 

Maryland.  — Schuman  v.  Peddicord,  50  Md. 
560. 

Michigan.  —  Kirby  v.  Ingersoll,  Harr. 
(Mich.)  172. 

Missouri.  —  Potter  v.  McDowell,  31  Mo.  62. 

New  Jersey.  —  Hays  v.  Doane,  11  N.  J.  Eq. 
84;  Annin  v.  Annin,  24  N.  J.  Eq.  184. 

North  Carolina.  —  Black  v.  Sanders,  1  Jones 
L.  (46  N.  Car.)  67. 

Pennsylvania.  —  Kepner  v.  Burkhart,  5  Pa. 
St.  478. 

Fraud  may  be  committed  when  there  is  no 
fraudulent  intention  actually  existing  in  the 
mind  of  the  party  at  the  time  the  act  was  done. 
In  other  words,  the  law  irresistibly  draws 
the  conclusion  of  fraud  from  certain  estab- 
lished facts,  without  any  further  inquiry  into 
the  real  motives  of  the  parties.  Taaffe  v. 
Josephson,  7  Cal.  352. 

If  a  debtor,  under  the  honest  belief  that  the 
debt  has  been  satisfied  under  an  arrangement 
made,  whereby  it  was  to  be  collected  from  the 
estate  of  a  joint  debtor,  conveys  all  his  avail- 
able property  to  another,  in  consideration  of 
an  obligation  of  the  grantee  for  his  support  for 
life,  such  conveyance  will  be  fraudulent  in 
law,  though  no  fraud  was  intended.  Davidson 
V.  Burke,  143  111.  139. 

A  deed  of  gift  may  be  fraudulent,  though 
the  donor,  at  the  time  of  the  gift,  honestly  be- 
lieved that  she  had  property  sufficient  to 
satisfy  all  her  debts  then  existing,  when  in 
fact  she  was  mistaken.  Black  v.  Sanders, 
1  Jones  L.  (46  M.  Car.)  67. 

2.  Fraud  in  Law — England.  —  Freeman  v. 
Pope,  L.  R.  5  Ch.  538,  39  L.  J.  Ch.  689;  Smith 
t>.  Cherrill.  L.  R.  4  Eq.  390;  French  v.  French, 
6  De  G.  M.  &  G.  95 ;  Strong  v.  Strong,  18  Bea v. 
40S;  Corbett  v.  Radcliffe,  14  Moo.  P.  C.  121 ; 


Reese  River  Silver  Min.  Co.  v.  Atwell,  L.  R. 
7  Eq.  347;  Thompson  v.  Webster,  7  Jur.  N.  S. 
531;  Mackay  v.  Douglas,  L.  R.  14  Eq.  106; 
O'Connor  v.  Bernard,  2  Jones  (Ir.)  654. 

Alabama.  —  Pope  v.  Wilson,  7  Ala.  690;  John- 
son v.  Thweatt,  18  Ala.  741:  Wiley  v.  Knight, 
27  Ala.  336;  McBroom  v.  Rives,  1  Stew.  (Ala.) 
72;  Ashurst  v.  Martin,  9  Port.  (Ala.)  566; 
Commercial  Bank  v.  Brewer,  71  Ala.  574. 
California.  —  Swartz  v.  Hazlett,  8  Cal.  118. 
Colorado.  —  Wells  v.  Schuster-Hax  Nat.  Bank, 
23  Colo.  534. 

Connecticut.  —  Freeman  v.  Burnham,  36 
Conn.  469. 

Florida.  —  Gibson  v.  Love,  4  Fla.  217. 
Illinois.  —  Davidson  v.  Burke,  143  111.  139; 
Phelps  v.  Curts, *8o  111.  112;  Power  v.  Alston, 
93  111.  587;  Moore  v.  Wood,  ico  111.  454;  Law- 
son  v.  Funk,  108  111.  502. 

Kansas.  —  Clark  v.  Robbins,  8  Kan.  574; 
Gollaber  v.  Martin,  33  Kan.  252. 

Maine.  —  Wheelden  v.  Wilson,  44  Me.  11 ; 
Gardiner  Bank  v.  Wheaton,  8  Me.  381;  Hap- 
good  v.  Fisher,  34  Me.  407,  56  Am.  Dec.  663. 

Maryland.  —  Green  v.  Trieber,  3  Md.  u; 
American  Exch.  Bank  v.  Inloes,  7  Md.  380; 
Malcolm  v.  Hodges,  8  Md.  418;  Inloes  v. 
American  Exch.  Bank,  11  Md.  173,  69  Am. 
Dec.  190;  Bridges  v.  Hindes,  16  Md.  101; 
Whedee  v.  Stewart,  40  Md.  414;  Farrow  v. 
Hayes,  51  Md.  498;  Schuman  v.  Peddicord,  50 
Md.  560. 

Massachusetts.  —  Norton  v.  Norton,  5  Cush. 
(Mass.)  524. 

Michigan.  —  Oliver  v.  Eaton,  7  Mich.  108; 
Kirby  v.  Ingersoll,  Harr. (Mich.)  172. 

Minnesota.  —  Burt  v.  McKinstry,  4  Minn. 
204,  77  Am.  Dec.  507;  Gere  v.  Murray,  6 
Minn.  305. 

Mississippi. —  Harman  v.  Hoskins,  56  Miss. 
142. 

Missouri.  —  Robinson  v.  Robards,  15  Mo. 
459;  Zeigler  v.  Maddox,  26  Mo.  575;  Johnson 
v.  McAllister,  30  Mo.  327;  Bigelow  z;.  Stringer, 
40  Mo.  195;  Potter  v.  McDowell,  31  Mo.  62; 
Oliver-Finnie  Grocer  Co.  v.  Miller,  53  Mo. 
App.  107. 

Nebraska.  —  Hedman  v.  Anderson,  6  Neb. 

392. 

New  Hampshire,  —  Paul  v.  Crooker,  8  N.  H. 
288. 

New  Jersey.  —  Knight  v.  Packer,  12  N.  J. 
Eq.  214,  72  Am.  Dec.  388;  Sayre  v.  Fredericks, 
16  N.  J.  Eq.  205;  Annin  v.  Annin,  24  N.J.  Eq. 
184;  Hays  v.  Doane,  11  N.  J.  Eq.  84. 
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statutes.  —  In  many  of  the  states  statutes  have  been  passed  declaring 
that  the  fraudulent  intent  in  all  cases  shall  be  a  question  of  fact  and  not 
of  law.  Under  these  statutes,  the  intent  and  not  merely  the  facts  from  which 
it  maybe  inferred  must  be  left  to  the  determination  of  the  jury.1  These 


New  York.  —  Babcoclc  v.  Eckler,  24  N.  Y. 
623;  Van  Wyck  v.  Seward,  18  Wend.  (N.  Y.) 
375;  Seymour  v.  Wilson,  14  N.  Y.  567;  Good- 
rich v.  Downs,  6  Hill  (N.  Y.)  438;  Mackie  v. 
Cairns,  Hopk.  (N.  Y.)  373. 

North  Carolina. — Sturdivant  v.  Davis,  9 
IreJ.  L.  (31  N.  Car.)  365;  O'Daniel  v.  Craw- 
ford, 4  Dev.  L.  (15  N.  Car.)  197. 

Ohio. — Jamison  v.  McNally,  21  Ohio  St.  295: 
Farmers'  Nat.  Bank  v.  Miller,  9  Ohio  Cir.  Ct. 
in,  6  Ohio  Cir.  Dec.  1. 

Pennsylvania.  —  McKibbin  v.  Martin,  64 
Pa.  St.  352,  3  Am.  Rep.  588;  Milne  v.  Henry. 
40  Pa.  St.  352. 

South  Dakota.  — Canton  First  Nat.  Bank  v. 
North,  2  S.  Dik.  480. 

Texas.  —  Louisiana  Sugar  Refining  Co.  v. 
Harrison,  9  Tex.  Civ.  App.  141. 

Virginia.  —  Charlton  v.  Gardner,  11  Leigh 
(Va.)  292. 

West  Virginia.  —  Douglass  Merchandise  Co. 
v.  Laird,  37  W.  Va.  687. 

A  Constructive  Fraud  Is  an  Act  Which  the  Law 
Declares  to  Be  Fraudulent,  without  inquiring  into 
its  motive;  not  because  arbitrary  rules  on  this 
subject  have  been  laid  down,  but  because  cer- 
taiii  acts  carry  in  themselves  an  irresistible 
evidence  of  fraud.  McBroom  v.  Rives,  1 
Stew.  (Ala.)  72. 

Constructive  fraud  is  not  a  fact,  but  a  con- 
clus'on  of  law  from  ascertained  facts.  A  de- 
nial by  the  answer  of  the  existence  of  fraud 
will  not  avail  to  disprove  it  where  the  answer 
admits  facts  from  which  fraud  follows  as  a 
natural  and  legal  if  not  a  necessary  and  un- 
avoidable conclusion.  Sayre  v.  Fredericks,  16 
N.  J.  Eq.  205. 

One  cannot  transfer  his  property  in  consid- 
eration of  an  obligation  for  his  support  during 
his  natural  life,  unless  he  retains  enough 
property  to  satisfy  all  existing  debts.  In  such 
case  the  fraudulent  intention  to  hinder  and 
delay  creditors  in  the  collection  of  their  debts 
follows  necessarily,  as  a  conclusion  of  law, 

wholly  regardless  of  what  the  parties  to  the 
transaction  in    fact   intended.    Davidson  v. 

B  uke,  143  111.  139. 

1.  Statutes  Making  Fraudulent  Intent  a  Ques- 
tion of  Fact  — Arizona.  —  Rev.  Stat.,  §  2037. 
California.  — Civ.  Code,  §  3442;    Gillan  v. 

Metcalf,  7  Cal.  138;  Miller  v.  Stewart,  24  Cal. 

502;  Hager  v.  Shindler,  2g  Cal.  47;  Jamison  v. 

King,  50  Cal.  133;  Harris  v.  Burns,  50  Cal. 

140;  McFidden  v.  Mitchell,  54  Cal.  628;  Jud- 

son  v.  Lyford,  84  Cal.  505;  Bull  v.  Bray,  89 

Cal.  286;  Knox  v.  Moses,  104  Cal.  502. 

Colorado.  —  Mill's  Annot.  Stat.,  c.  55,  §  2033. 
Indiana.  —  Stat.,  §  4924;  Hubbs  v.  Bancroft, 

4  Ind.  388;  Ewing  v.  Gray,  12  Ind.  64;  Maple 

v.  Burnside,  22  Ind.  139;  Wynne  v.  Glidewell, 

17  Ind.  446;    Rhodes  v.  Green,  36  Ind.  7; 

Pence  v.  Croan,  51  Ind  336;  Kelly  v.  Lenihan, 

56  Ind.  448,  McLaughlin  v.  Ward,  77  Ind.  383; 

Lorkwood  v.  Harding,  79  Ind.  129;  Morris  v. 

Stern,  80  Ind.  227;  Jarvis  v.  Banta,  83  Ind. 

528;   Rose  v.  Colter,  76  Ind.  590;   Elston  v. 

Castor,  101  Ind.  426,  51  Am.  Rep.  754;  Stix  v. 


Sadler,  109  Ind.  254;  Bartholomew  v.  Pierson, 
112  Ind.  430;  Phelps  v.  Smith,  116  Ind.  387; 
Wilson  v.  Campbell,  119  Ind.  286;  Citizens' 
Bank  v.  Bolen,  121  Ind.  301;  Ciiero  Tp.  v. 
Picken,  122  Ind.  260;  Kitkpatrick  v.  Reeves, 
121  Ind.  280;  Fletcher  v.  Martin,  126  Ind.  55; 
Sickman  v.  Wilhelm,  130  Ind.  480. 

Michigan.  —  Howell's  Annot.  Stat.,  c.  235, 
§  6206;  Pierson  v.  Manning,  2  Mich.  445; 
Oliver  v.  Eaton,  7  Mich.  108;  Bagg  v.  Jerc.me, 
7  Mich.  145;  Spear  v.  Rood,  51  Mich.  140: 
Lewis  v.  Rice,  61  Mich.  97. 

Minnesota.  —  Slat.  1891,  vol.  2,  §  4244;  Filley 
v.  Register,  4  Minn.  391,  77  Am.  Dec.  522. 

Missouri.  —  Middleton  v.  Hoff,  15  Mo.  415; 
Kuykendall  v.  McDonald,  15  Mo.  416,  57  Am. 
Dec.  212;  Potter  v.  McDowell,  31  Mo.  62; 
State  v.  Mason,  112  Mo.  374,  34  Am.  St.  Rep. 
390. 

Montana.  —  Comp.  Stat.,  §  231. 
Nebraska.  —  Comp.  Slat.,  c.  32,  §  20;  Kil- 
pauick-Koch  Dry  Goods  Co.  v.  McPheely,  37 
Neb.  800;  John  V.  Farwell  Co.  v.  Wright,  38 
Neb.  445;  Hewiltw.  Commercial  Banking  Co., 
40  Neb.  820;  Meyer  v.  Union  Bag,  etc.,  Co.,  41 
Neb.  67;  Wortendyke  v.  Salladin,  45  Neb.  755; 
Goldsmith  v.  Erickson,  48  Neb.  48;  Monteith 
v.  Bax,  4  Neb.  166;  Williams  v.  Evans,  6  Neb. 
216. 

Nevada.  -.Gen.  Stat.,  §  2641. 
New  York.  —  Rev.  Stat.,  p.  1345;  Griffin  v. 
Cranston,  10  Bosw.  (N.  Y.)  1;    Babcock  v. 
Eckler,  24  N.  Y.  623;  Marston  v.  Vultee,  (N. 
Y.  Super.  Ct.  Gen.  T.)  12  Abb.  Pr.  (N.  Y.)  143; 
Tappan  v.  Butler,  7  Bosw.  (N.  Y.)  480. 
Oklahoma.  —  Stat.,  c.  27,  §  2665. 
Oregon.  —  Hill's  Annot.  Laws,  1892,  p.  1373. 
South  Dakota.  —  Comp.  Laws  S.  Dak.,  §  4659; 
Canton  First  Nat.  Bank  v.  North,  2  S.  Dak. 
480. 

Wisconsin.  —  S.  &  B.  Annot.  Stat.,  §  2323; 
Bond  v.  Seymour.  I  Chand.  (Wis.)  40:  Hyde 
v.  Chapman,  33  Wis.  392;  Barkow  v.  Sanger, 
47  Wis.  501;  Mehlhop  v.  Pettibone.  54  VYis. 
656;  Hooser  v.  Hunt,  65  Wis.  71;  Barkers. 
Lynch,  75  Wis.  624. 

Where  the  Holder  of  Stock  of  an  Insolvent  Cor- 
poration, just  before  its  final  suspension  of 
business,  obtained  assignments  to  himself 
of  such  an  amount  of  the  corporation's  bills 
receivable  as  to  fully  secure  claims  owing  to 
such  stockholder  and  a  partnership  firm  of 
which  he  was  a  member,  leaving  almost  no 
assets  for  the  payment  of  the  other  creditors 
of  the  corporation,  the  intent  with  which  such 
preference  was  made  and  received  was  a  ques- 
tion of  fact  for  the  jury,  and  its  verdict  upon 
proof  of  the  above  facts,  that  such  preference 
was  fraudulent  as  against  creditors  of  the  cor- 
poration, will  not  be  disturbed  as  unwarranted 
in  fact  or  in  law.  Wortendyke  v.  Salladin,  45 
Neb.  755. 

Where  a  Chattel  Mortgage  Contains  No  Unlaw- 
ful Provisions,  it  can  only  be  aioided  by  proof 
of  fraud  in  fact,  which  is  exclusively  a  ques- 
tion for  the  jury.  If  it  were  void  on  its  face, 
it  would  be  the  duty  of  the  court  to  pronounce 
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statutes  have  not  been  so  construed,  however,  as  to  deprive  the  court  of  the 
power  to  declare  a  deed  fraudulent  when  the  intent  is  apparent  upon  its  face,1 
nor  to  set  aside  the  verdict  when  against  the  weight  of  evidence.2 

(2)  When  Evidence  Is  Rebuttable  —  (a)  In  General.  —  When  the  terms  and 
stipulations  of  a  conveyance  and  the  circumstances  of  its  execution  are  com- 
patible with  good  faith,  the  question  of  fraud  must  be  left  to  the  determina- 
tion of  the  jury.3 


it  so;  but  the  court  cannot  look  at  facts  out- 
side the  instrument,  and  treat  them,  when 
found  by  ihe  jury,  as  a  part  of  the  instrument 
itself,  or  instruct  the  jury  if  ihey  find  such 
facts  that  the  mortgage  is  void;  since  to  do 
so  would  be  a  mere  evasion  of  the  statute 
which  refers  the  question  of  fraud  to  the  jury. 
Ba??  v.  Jerome,  7  Mich.  145. 

Province  of  the  Court. —  Facts  or  circum- 
stances which  in  their  nature  are  inconsistent 
with  good  faith,  when  shown  10  exist,  neces- 
sarily tend  to  prove  fraud,  and  though  the 
jury  must  judge  of  the  weight  of  the  evidence, 
it  is  within  the  province  of  the  court  to  instruct 
the  jury  as  to  the  tendency  of  such  evidence. 
But  it  is  error  to  instruct  the  jury  that  facts 
proper  and  innocent  in  themselves  tend  to 
prove  fraud,  or  that  fraud  may  by  inferred 
from  their  existence.  Kane  v.  Drake,  27 
Ind.  29. 

It  I3  Quite  Proper  for  a  Court  to  Call  the  Atten- 
tion of  a  Jury  to  All  the  Facts  Bearing  upon  the 
Goii  Faith  of  the  Transaction,  but  it  was  evi- 
dently the  intention  of  the  statute  to  abolish 
the  arbitrary  rules  which  different  courts  had 
laid  down,  whereby  honest  instruments  had 
sometimes  been  annulled  and  dishonest  ones 
upheld.  By  leaving  each  case  to  the  jury, 
each  instrument  is  made  to  stand  upon  its  own 
actual  merits;  which  is  much  safer  in  ques- 
tions of  fraud,  whose  manifestations  are  in- 
finitely various,  than  the  adoption  of  fixed 
rules,  which  must  fail  to  meet  numerous  cases. 
Oliver  v.  Eaton,  7  Mich.  108. 

The  Court  Cannot  Instruct  the  Jury  that  the 
Fact3  Proved  Make  It  Obligatory  upon  Them  to 
Find  the  Transaction  Fraudulent,  but  it  should 
be  left  to  the  jury  to  form  an  opinion  upon  the 
evidence  before  them.  Bond  v.  Seymour,  I 
Chand.  (Wis.)  40. 

Court  May  Direct  Verdict.  —  The  statute  does 
not  interfere  with  the  prerogative  of  the  court 
to  direct  a  verdict,  where  the  evidence  is  in 
such  condition  that  the  court  would  be  bound 
xo  set  any  other  verdict  aside.  Canton  First 
Nat.  Bank  v.  North,  2  S.  Dak.  480;  Bulger  v. 
Rosa,  119  N.  Y.  45q 

Intent  Drawn  from  Contemporaneous  Instru- 
ment.—  In  Griffin  v.  Cranston,  10  Bosw.  (N. 
Y.)  1,  Robertson,  J.,  said:  "  I  have  not  been 
able  to  find  any  case,  nor  has  any  been  pointed 
out  to  us,  in  which  it  is  held  that  where  con- 
temporaneous instruments  are  to  be  had  re- 
course to,  to  establish  a  fraudulent  intent  in  an 
instrument,  it  becomes  the  less  a  question  of 
fact,  since  they  are  introduced  as  mere  evi- 
dence at  large,  are  not  conclusive,  and  other 
evidence  may  be  equally  well  introduced  to  re- 
but the  inference.  It  is  possible  that  when  thev 
are  mutual  considerations  for  each  other,  and 
no  circumstances  are  added,  it  may  become  a 
question  of  law  notwithstanding  the  rigorous 
wording  of  the  statute.    But  then  the  fraudu- 


lent character  of  either  must  depend  exclusively 
upon  the  intended  fraud  manifested  upon  the 
face  of  both,  without  regard  to  any  extrinsic 
facts  not  necessary  to  give  a  legal  interpreta- 
tion to  their  terms." 

1.  Deed  Void  upon  Its  Face.  —  E  wing  v.  Gray, 
12  Ind.  64;  Griffin  v.  Cranston,  10  Bosw.  (N. 
Y.)  1. 

Where  the  instrument  carries  upon  its  face 
the  evidence  of  the  intent,  the  jury  can  find 
only  one  way,  and  the  court  may  declare  the 
fraud  to  exist  without  the  form  of  a  vetdict. 
Filley  v.  Register,  4  Minn.  391,  77  Am.  Dec. 
522. 

2.  Court  May  Set  Aside  Verdict.  —  The  provi- 
sion of  the  statute  which  makes  all  questions 
of  fraudulent  intent,  concerning  fraudulent 
conveyances,  questions  of  fact  to  be  deter- 
mined by  the  jury,  does  not  make  the  ver- 
dict unqualifiedly  supreme  and  final  cn  the 
question,  and  a  verdict  against  evidence  may 
be  set  aside  as  in  any  other  case;  and  if  the 
court  submits  the  question  of  fraud  to  the  jury 
generally,  without  proper  instructions,  the 
verdict  may  be  set  aside  in  like  manner. 
Marston  v.  Vultee,  (N.  Y.  Super.  Ct.  Gen.  T.) 
12  Abb.  Pr.  (N.  Y.)  143.  See  also  Dodd  v.  Mc- 
Craw,  8  Ark.  83,  46  Am.  Dec.  301;  Potter  v. 
Payne,  21  Conn.  361;  Edwards  v.  Currier,  43 
Me.  474;  Vance  v.  Phillips.  6  Hill  (N.  Y.)  433; 
Weisiger  v.  Chisholm,  28  Tex.  780. 

3.  Actual  Intent  a  Question  of  Fact  —  Alabama. 
—  Marriott  v.  Givens,  8  Ala.  694. 

Georgia.  —  Nicol  v.  Crittenden,  55  Ga.  497. 
Illinois.  —  Howell  v.  Edgar,  4  111.  417. 
Kentucky.  —  Enders   v.    Williams,    I  Met. 
(Ky.)  346. 

Massachusetts.  —  Hastings  v.  Baldwin,  17 
Mass.  552;  Marden  v.  Babcock,  2  Met.  (Mass.) 
99;  Allen  v.  Wheeler,  4  Gray  (Mass.)  123;  Ger- 
rish  71.  Mace,  q  Gray  (Mass.)  235. 

Mississippi.  —  Harman  v.  Hoskins,  56  Miss. 
142. 

Nebraska.  —  Hewitt  v.  Commercial  Banking 
Co.,  40  Neb.  820;  Houck  v.  Heinzman,  37 
Neb.  463;  William  B.  Grimes  Dry  Goods  Co. 
v.  Shaffer,  41  Neb.  112;  Schrider  v.  Tighe,  38 
Neb.  394. 

New  Hampshire.  —  Haven  v.  Low,  2  N.  H. 
18;  Pomeroy  v.  Bailey,  43  N.  H.  118. 

New  York.  —  Matthews  v.  Rice,  31  N.  Y. 
457- 

North  Carolina. — Smith  v.  Niel,  I  Hawks 
(8  N.  Car.)  341;  Young  Booe,  ri  Ired.  L.  (33 
N.  Car.)  347;  Moore  v.  Collins.  3  Dev.  L.  (14 
N.  Car.)  126;  Reiger  v.  Davis,  67  N.  Car.  185. 
See  also  Gregory  v.  Perkins,  4  Dev.  L.  (15  N. 
Car.)  50. 

Pennsylvania.  —  Shontz  v.  Brown,  27  Pa.  St. 
123;  Stewart  v.  Wilson,  42  Pa.  St.  450;  Ehris- 
man  v.  Roberts,  68  Pa.  St.  308. 

Texas. —  Briscoe  v.  Bronaugh,  I  Tex.  326, 
46  Am.  Dec.  108;  Weisiger  v.  Chisholm,  28 
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FRAUDULENT  SALES 


Weight  and  Sufficiency. 


Circumstances  Warranting  Inference  of  Fraud.  —  To  warrant  a  jury  in  finding  a  fraudu- 
lent intent,  it  is  not  necessary  that  the  circumstances  tending  to  that  conclusion 
should  be  incapable  of  being  accounted  for  upon  any  other  hypothesis. 
Issues  of  fact  in  civil  cases  are  determined  by  a  preponderance  of  testimony, 
and  this  rule  applies  as  well  to  cases  of  fraud  as  to  any  other.  If  the  evidence 
is  admissible  as  conducing  in  any  degree  to  the  proof  of  the  fact,  the  only 
legal  test  applicable  to  it  is  its  sufficiency  to  satisfy  the  minds  and  consciences 
of  the  jury.1 


Tex.  780;  Kerr  v.  Hutchins,  46  Tex.  384; 
Weaver  v.  Nugent,  72  Tex.  272,  13  Am.  St. 
Rep.  792;  Kruschell  v.  Anders,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  249. 

West  Virginia.  —  Livesay  v.  Beard,  22  W. 
Va.  585. 

Where  the  deed  is  voluntary,  and  the  cred- 
itor is  a  subsequent  one,  or  where  the  deed 
is  for  a  valuable  consideration,  the  question 
whether  the  conveyance  is  valid  is  one  of 
actual  intent.  Richardson  v.  Rhodus,  14 
Rich.  L.  (S.  Car.)  95. 

Where,  upon  an  allegation  of  intent  to  de- 
fraud creditors  in  the  execution  of  several 
conveyances,  it  appears  that  they  were  all 
executed  at  the  same  time,  the  question 
whether  they  all  constitute  one  act  and  are 
part  and  parcel  of  the  same  transaction,  so 
that  if  one  was  executed  with  the  intent  to  de- 
fraud, all  are  void,  is  a  question  of  fact  for  the 
jury,  and  not  one  of  law.  Mower  v.  Hanford, 
6  Minn.  535. 

The  Tendency  of  the  Modern  Decisions  has  been 
to  leave  the  question  of  fraud  open  to  investi- 
gation, to  be  determined  by  all  the  facts  which 
tend  to  show  the  actual  intention  with  which 
the  conveyance  was  executed.  The  doctrine 
of  constructive  fraud  has  not  been  very  favor- 
ably received,  and  has  been  strictly  confined 
to  that  class  of  cases  to  which  it  had  been  pre- 
viously authoritatively  extended.  Enders  v. 
Williams,  1  Met.  (Ky.)  346. 

In  North  Carolina,  fraud  is  held  to  be  a  mixed 
question  of  law  and  fact.  Foster  v.  Woodfin, 
11  Ired.  L.  (33  N.  Car  )  339;  Hardy  v.  Simp- 
son, 13  Ired.  L.  (35  N.  Car.)  139;  Leadman  v. 
Harris,  3  Dev.  L.  (14  N.  Car.)  146;  Brown  v. 
Mitchell,  102  N.  Car.  347,  11  Am.  St.  Rep.  748; 
Gregory  v.  Perkins,  4  Dev.  L.  (15  N.  Car.)  50. 

Fraud  is  never  exclusively  a  question  of 
fact,  that  is,  in  the  sense  of  leaving  it  to 
the  uncertain  judgment  of  jurors  to  give  to  the 
intent  to  convey  upon  a  secret  trust,  or  to  the 
fact  of  credit  being  given  to  the  grantor,  upon 
his  continuing  in  possession,  such  effect  as  to 
them,  in  each  case,  may  seem  proper;  but,  on 
the  contrary,  the  effect  of  such  an  intent  or 
false  credit,  if  in  fact  existing,  depends  upon 
the  fixed  principles  of  the  law.  Foster  v. 
Woodfin,  11  Ired.  L.  (33  N.  Car.)  339. 

When  There  Is  No  Evidence  Tending  to  Show 
Fraud,  it  is  proper  to  refuse  to  submit  the  ques- 
tion to  the  jury.  Clark  v.  Phelps,  76  Mich. 
564;  Osborne  v.  Tunis,  25  N.  J.  L.  633:  Hagy 
v.  Poike,  160  Pa.  St.  522;  Stevens  v.  Breen,  75 
Wis.  595. 

For  cases  where  the  evidence  was  held  suffi- 
cient to  authorize  a  submission  of  the  question 
to  the  jury,  see  C.  B.  Rogers  Co.  v.  Mein- 
hardt,  37  Fla.  480;  Bendetson  v.  Moody,  100 
Mich.  553;  Desberger  v.  Harrington,  28  Mo. 
App.  632;  Dillin  v.  Kincaid,  70  Mo.  App.  670; 


Truesdell  v.  Bourke,  80  Hun  (N.  Y.)  55;  Boltz 
v.  Engelke,  (Tex.  Civ.  App.  1897)  43  S.  W. 
Rep.  47;  Johnson  v.  Iron  Belt  Min.  Co.,  78 
Wis.  159;  Goldfrank  v.  Halff,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  778. 

1.  Preponderance  of  Evidence  —  California.  — 
Ford  v.  Chambers,  19  Cal.  143. 

Iowa.  —  Hall  v.  Carter,  74  Iowa  364;  Rus- 
sell v.  Huiskamp,  77  Iowa  727. 

Minnesota.  —  Laib  v.  Biandenburg,  34  Minn. 
367-  . 

Missouri. — Price  v.  Lederer,  33  Mo.  App.  426. 
ATebraska.  —  McEvony    v.     Rowland,  43 
Neb.  97. 

New  York.  —  Howe  v.  Sommers,  22  N.  Y. 
App.  Div.  417. 

Pennsylvania.  —  Painter  v.  Drum,  40  Pa.  St. 
467. 

Texas.  —  Linn  v.  Wright,  18  Tex.  317,  70 
Am.  Dec.  282;  Reynolds  v.  Weinman,  (Tex. 
Civ.  App.  1894)  25  S.  W.  Rep.  33;  Rider  v. 
Hunt,  6  Tex.  Civ.  App.  238;  Wylie  v.  Posey, 
71  Tex.  34;  Kaufer  v.  Walsh,  88  Wis.  63. 

Circumstances  Warranting  an  Inference  of  Fraud 
—  Illustrations.  —  In  Purkitt  v.  Polack,  17  Cal. 
327,  it  was  held  that  the  control  of  the  prop- 
erty by  the  grantor  after  the  alleged  sale,  his 
indebtedness  to  plaintiff  at  the  time,  the  ab- 
sence of  the  grantee  from  the  stale,  and  the 
failure  on  the  part  of  the  latter  to  show  any 
payment  or  consideration  were  sufficient 
prima  facie  proof  of  fraud. 

In  Vandall  v.  Vandall,  13  Iowa  247,  where 
the  evidence  showed  that  the  grantor  and  the 
grantee  of  real  estate  sustained  to  each  other 
the  relation  of  parent  and  child;  that  the 
grantor  was  indebted  in  a  considerable  sum. 
and  desired  to  avoid  the  payment  of  the  same; 
that  the  sale  was  made  on  the  day  the  debtor 
demanded  security  for  his  debt;  that  the  deed 
was  hurriedly  executed  and»placed  on  record; 
that  the  grantee  borrowed  all  the  purchase 
money,  and  the  same  money  was  returned  to 
the  lender  within  a  few  days;  and  that  the 
property  conveyed  embraced  all  the  properly 
belonging  to  the  debtor  and  grantor  not 
exempt  from  execution,  it  was  held  sufficient 
to  overcome  the  allegations  of  an  answer  by 
the  defendants  denying  fraud,  and  to  authorize 
a  decree  declaring  such  sale  void. 

In  Richards  v.  Swan,  7  Gill  (Md.)  367,  the 
conveyance  was  vacated  upon  proof  that  it  em- 
braced all  the  grantor's  property,  real  and  per- 
sonal, and  was  made  to  his  daughter,  who  never 
did  pay  and  never  could  have  paid  the  con- 
sideration expressed  in  the  deed;  that  at  the 
time  of  executing  it  the  grantor  was  greatly  in 
debt,  and  shortly  afterwards  applied  for  the 
benefit  of  the  insolvent  laws,  returning  no 
property  in  his  schedule. 

A  general  and  absolute  transfer,  by  a  man 
deeply  insolvent,  and  when  about  to  be  pur- 
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Evidence. 


AND  CONVEYANCES.  Weight  and  Sufficiency. 


Circumstances  Consistent  with  Honesty.  —  Still,  fraud  ought  not  to  be  inferred  from 
circumstances  of  an  equivocal  tendency.  It  can  be  legitimately  drawn  only 
from  some  tangible,  responsible  fact  in  proof.    It  must  be  a  deduction  which 


sued  by  execution  creditors,  of  all  his  prop- 
erty, real  and  personal,  at  one  and  the  same 
time,  to  one  of  his  relatives  (and  he  an  indi- 
vidual who,  from  his  trade  and  residence, 
could  have  no  use  for  the  kind  of  property  con- 
veyed), not  followed  by  actual,  or  at  least 
ostensible,  change  of  possession  at  or  after  the 
time  of  sale,  are  circumstances  which,  when 
proved,  tend  to  show  such  sale  merely  color- 
able, and  are  proper  for  the  jurors  to  weigh, 
and  from  which,  in  the  absence  of  explanatory 
evidence,  they  may  infer  that  such  sale  was 
in  fact  fraudulent.  Sarle  v.  Arnold,  7  R.  I. 
582. 

For  Other  Cases  in  Which  Evidence  Was  Held 
Sufficient  to  warrant  a  finding  that  the  con- 
veyance was  fraudulent,  see  the  following: 
■  United  States.  —  Morris  v.  Liudauer,  54  Fed. 
Rep.  23. 

Alabama.  —  Moog  v.  Barrow,  101  Ala.  209; 
Steiner  v.  Lowery,  98  Ala.  208;  Yeend  v. 
Weeks,  104  Ala.  331,  53  Am.  St.  Rep.  50; 
Robert  Graves  Co.  v.  McDade,  108  Ala.  420; 
Martin  v.  Berry,  116  Ala.  233;  Dickson  v. 
McLarney,  97  Ala.  383. 

Colorado. — Taub  v.  Swofford  Bros.  Dry 
Goods  Co.,  8  Colo.  App.  213. 

District  of  Columbia.  —  De  Walt  v.  Doran,  21 
D.  C.  163. 

Georgia.  —  Gregory  v.  Gray,  88  Ga.  172. 

Illinois.  —  Fox  v.  Peck,  45  111.  App.  239. 

Indiana.  —  Milburn  v.  Phillips,  136  Ind.  680. 

Iowa.  —  Sperry  v.  Cain,  84  Iowa  203;  Corn 
Exch.  Bank  v.  Applegate,  91  Iowa  411;  Hunt 
v.  Johnston,  105  Iowa  311;  Clark  v.  Raymond, 
86  Iowa  661. 

Kentucky.  —  Lutkenhoff  v.  Lutkenhoff,  (Ky. 
1891)  J7  S.  W.  Rep.  863;  Daniel  v.  Branden- 
burgh,  (Ky.  1892)  20  S.  W.  Rep.  255;  Carroll 
v.  Ward,  (Ky.  1894)  25  S.  W.  Rep.  6;  Burgroff 
v.  Bagby,  (Ky.  1895)  32  S.  W.  Rep.  940;  Bran- 
denburgh  v.  Louisville  Tin,  etc.,  Co.,  (Ky. 
1896)  36  S.  W.  Rep.  7. 

Louisiana.  —  H.  T.  Simon-Gregory  Dry 
Goods  Co.  v.  Newman,  50  La.  Ann.  338;  Ameri- 
can Nat.  Bank  ^.Viterbo,  46  La.  Ann.  1313. 

Massachusetts.  —  Thomas  v.  Beals,  154 
Mass.  51. 

Michigan.  —  Rindge  v.  Grow,  99  Mich.  482. 

Missouri. — Van  Raalte  v.  Harrington,  101 
Mo.  602,  20  Am.  St.  Rep.  626;  Jamison  v. 
Bagot,  106  Mo.  240;  Morrison  v.  Herrington, 
120  Mo.  665;  Wilcoxson  Banking  House  v. 
Darr,  139  Mo.  660;  Glasgow  Milling  Co.  v. 
Burnes,  144  Mo.  192;  St.  Louis  Brewing 
Assoc.  v.  Steimke,  68  Mo.  App.  52;  Woodard 
v.  Mastin,  106  Mo.  324. 

Nebraska. — Omaha  Hardware  Co.  v.  Dun- 
can, 31  Neb.  217;  Hart  v.  Dogge,  29  Neb.  237; 
South  Omaha  Nat.  Bank  v.  Chase,  30  Neb. 
444;  Sonnenschein  v.  Bartels,  37  Neb.  592; 
Steinkraus  v.  Korth,  44  Neb.  777. 

New  York.  —  Donohue  v.  Joyce,  (Supm.  Ct. 
Gen.  T.)  19  N.  Y.  Supp.  134;  New  York  Com- 
mercial Co.  v.  Carpenter,  (Supm.  Ct.  Spec. 
T.)  4  Misc.  (N.  Y.)  240;  Home  Bank  v.  Brew- 
ster, (Supm.  Ct.  Spec.  T.)  17  Misc.  (N.  Y.)  442; 
MacDonald  v.  MacDonald,  57  Hun  (N.  Y.;  594, 


11  N.  Y.  Supp.  248;  Kain  v.  Larkin,  62  Hun 
(N.  Y.)  621,  17  N.  Y.  Supp.  223;  Evans  v. 
Sims,  82  Hun  (N.  Y.)  396;  Smith  v.  Reid,  134 
N.  Y.  568. 

Pennsylvania.  —  Lesser  v.  Driesen,  2  Lack. 
Leg.  N.  (Pa.)  343;  Ditchburn  v.  Jermyn,  etc., 
Co-operative  Assoc.,  3  Pa.  Dist.  635. 

South  Carolina.  —  Braffman  v.  Glover,  35  S. 
Car;  431. 

South  Dakota.  —  Probert  v.  McDonald,  2  S. 
Dak.  495,  39  Am.  St.  Rep.  796. 

Tennessee.  —  Berry  v.  Sofge,  (Tenn.  Ch.  1897) 
46  S.  W.  Rep.  456. 

Texas.  —  Steinam  v.  Gahwiler,  (Tex.  Civ. 
App.  1895)  30  S.  W.  Rep.  472;  Foy  v.  East 
Dallas  Bank,  (Tex  Civ.  App.  1894)  28  S.  W. 
Rep.  137;  Hargadine  v.  Davis,  (Tex.  Civ. 
App.  1896)  34  S.  W.  Rep.  342;  Hogwood  v. 
Brown,  (Tex.  Civ.  App.  1898)  45  S.  W.  Rep. 
862. 

Virginia.  —  Hazlewood  v.  Forrer,  94  Va.  703. 

Washington.  —  Keith  v.  Kreidel,  4  Wash. 
544;  O'Leary  v.  Duvall,  10  Wash.  666;  Ban- 
ner v.  May,  2  Wash.  221. 

West  Virginia.  —  Hutchinson  v.  Boltz,  35 
W.  Va.  754;  Sturm  v.  Chalfant,  38  W.  Va.  248. 

Wisconsin.  —  Mace  v.  Roberts,  97  Wis.  199; 
Sheboygan  Boot,  etc.,  Co.  v.  Miller,  99  Wis. 
527;  Bragg  v.  Gay  nor,  85  Wis.  468. 

Wyoming.  — Stirling  v.  Wagner,  4  Wyo.  5. 

For  Cases  in  Which  the  Evidence  Was  Held  to  Be 
Insufficient  see  the  following: 

United  States.  —  Neal  v.  Foster,  36  Fed.  Rep. 
29;  Gravest.  Davenport,  50  Fed.  Rep.  881; 
Metropolitan  Nat.  Bank  v.  Rogers,  53  Fed. 
Rep.  776,  3  U.  S.  App.  406. 

Alabama.  —  Birmingham  First  Nat.  Bank  v. 
Steele,  (Ala.  1893)  12  So.  Rep.  783;  Miller  v. 
Rowan,  108  Ala.  98;  Wilkinson  v.  Buster,  115 
Ala.  578. 

Colorado.  —  Otis  v.  Rose,  9  Colo.  App.  449. 

District  of  Columbia.  —  McDaniel  v.  Parish, 
4  App.  Cas.  (D.  C.)  213. 

Illinois.  —  McCormick  Harvesting  Mach.  Co. 
v.  Dirreen,  38  111.  App.  203;  Caldwell  v. 
Dvorak,  70  111.  App.  547. 

Indiana.  —  Wilson  v.  Clark,  1  Ind.  App.  182; 
South  Bend  Iron-Works  Co.  v.  Duddleson, 
(Ind.  1891)  27  N.  E.  Rep.  312. 

Iowa.  —  Banning  v.  Purinton,  105  Iowa  642; 
Smith  v.  Mack,  94  Iowa  539;  Starker  v.  Mc- 
Cosh  Iron,  etc.,  Co.,  94  Iowa  330. 

Kentucky. — Deshazer  v.  Deshazer,  (Ky.  1889) 
11  S.  W.  Rep.  772;  Merritt  v.  Merritt,  (Ky. 
1889),  11  S.  W.  Rep,  593;  Ashland  Coal,  etc.,  R. 
Co.  v.  McKenzie,  (Ky.  1893)  21  S.  W.  Rep.  232; 
Smith  v.  Hall,  (Ky.  1898)  44  S.  W.  Rep.  125. 

Michigan.  —  Woodhull  v.  Whittle,  63  Mich. 
575-  . 

Mississippi.  —  Frank  v.  Stephenson,  (Miss. 
1897)  21  So.  Rep.  778. 

Missouri,  —  Holloway  v.  Holloway,  103  Mo. 
274;  Mapes  v.  Burns,  72  Mo.  App.  411 ;  Parker 
v.  Roberts,  116  Mo.  657;  Etilinger  v.  Kahn, 
134  Mo.  492. 

New  Jersey.  —  Wain  v.  Hance,  53  N.  J.  Eq. 
661. 

New  York.  —  Hastings  v.  Clafflin,  (Supm. 
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an  intelligent  mind  might  honestly  make  from  the  incidents  and  circumstances 
surrounding  the  case,  and  which  appear  to  be  inconsistent  with  rectitude  and 
good  faith.1  The  law  always  presumes  in  favor  of  innocence,  and  against 
fraud,2  and  will  never  infer  evil  intentions  and  dishonest  purposes  from 
language  or  conduct  which  is  susceptible  of  upholding  those  which  are  good  and 
honest.  If  the  facts  upon  which  the  conclusions  of  fraud  are  predicated  may 
consist  with  honesty  and  purity  of  intention,  that  construction  ought  to  be 
given  to  them.3 

(b)  Badges  of  Fraud.  —  There  are  numerous  circumstances  which  experience 
has  taught  so  frequently  attend  sales,  conveyances,  and  transfers  intended  to 
hinder  and  defraud  creditors  that  they  are  known  and  denominated  badges 
of  fraud.4    They  necessarily  vary,  according  to  the  intellectual  capacity  and 


Ct.  Gen.  T.)  14  N.  Y.  Supp.  757;  Illinois  Watch 
Co.  v.  Payne,  58  Hun  (N.  Y.)  603,  11  N.  Y. 
Supp.  408;  Kain  v.  Larkin,  131  N.  Y.  300. 

Oregon.  — Jolly  v.  Kyle,  27  Oregon  95. 

Pennsylvania.  —  Ferry  v.  McKenna,  9  Pa. 
Co.  Ct.  17. 

Rhode  Island.  —  Abbott  v.  Davidson,  18  R. 
I.  91. 

South  Carolina.  —  Harrell  v.  Kea,  37  S.  Car. 

369. 

Tennessee.  —  Walters  v.  Brown,  (Tenn.  Ch. 
1898)  46  S.  W.  Rep.  777. 

Washington.  —  Manhattan  Trust  Co.  v. 
Seattle  Coal,  etc.,  Co.,  19  Wash.  493. 

West  Virginia.  —  Piedmont  Bank  v.  Bow- 
man, 39  W.  Va.  622. 

For  Cases  in  Which  the  Evidence  Was  Held  Suffi- 
cient to  Justify  a  Verdict  Finding  a  Conveyance 
from  Husband  to  Wife  Fraudulent,  see  the  fol- 
lowing: 

Georgia.  —  Reese  v.  Shell,  95  Ga.  749. 

lozva. — Letz  v.  Smith,  94  Iowa  301; 
Iseminger  v.  Criswell,  98  Iowa  382;  Thomas 
v.  McDonald,  102.  Iowa  564. 

Kentucky.  —  Perkins  v.  Mann,  (Ky.  1897)  41 
S.  vV.  Rep.  I;  Farmers  Bank  v.  Marshall,  (Ky. 
1896)  35  S.  W.  Rep.  912. 

Maine.  —  Miller  v.  Hilton,  88  Me.  429. 

Missouri. —  Hoffman  v.  Nolte,  127  Mo.  120; 
Frank  v.  Reuter,  116  Mo.  517. 

Montana.  —  Kendall  v.  O'Neal,  16  Mont.  303. 

New  York.  — Clinton  Bank  z:  Collignon,  83 
Hun  (N.  Y.)  467. 

Pennsylvania.  —  Billington  v.  Sweeting,  172 
Pa.  St.  161. 

South  Carolina.  —  Mitchell  v.  Mitchell,  42  S. 
Car.  475. 

West  Virginia. — Brooks  v.  Applegate,  37 
W.  Va.  373. 

1.  Funkhouser  v.  Lay,  78  Mo.  458. 

2.  Fraud  Is  Not  to  Be  Presumed —  United 
States.  —  Kempner  v.  Churchill,  8  Wall.  (U. 
S.)  3&2. 

Alabama. — Smith  v.  Branch  Bank,  2r  Ala. 
125. 

Arkansas.  —  Dardenne  v.  Hardwick,  9  Ark. 
482. 

District  of  Columbia.  —  Quill  v.  Wolfe,  4 
Mackey  (D.  C.)  188. 

Georgia.  —  Colquitt  v.  Thomas,  8  Ga.  258. 

Illinois.  —  Wright  v.  Grover,  27  111.  426. 

Indiana.  — Stewart  z\  English,  6  Ind.  176. 

Iowa.  —  Minneapolis  Mill  Co.  v.  Jamison,  63 
Iowa  506. 

Maine. — Burleigh  v.  White,  64  Me.  23; 
Grant  v.  Ward,  64  Me.  239. 


Maryland.  — Glenn  v.  Grover,  3  Md.  Ch.  29; 
Davis  v.  Calvert,  5  Gill  &  J.  (Md.)  269,  25  Am. 
Dec.  282. 

Michigan.  —  Miller  v.  Finley,  26  Mich.  249, 
12  Am.  Rep.  306;  Robert  v.  Morrin,  27  Mich. 
306;  Brown  v.  Dean,  52  Mich.  267. 

Mississippi.  —  Parkhurst  v.  McGraw,  24 
Miss.  134;  Tuteur  v.  Chase,  66  Miss.  476,  14 
Am.  St.  Rep.  577. 

Missouri.  —  Renney  v.  Williams,  89  Mo.  139. 

New  Jersey. —  Mulock  v.  Mulock,  32  N.  j. 
Eq.  348. 

Texas.  —  Weisiger  v.  Chisholm,  28  Tex.  780. 

Virginia.  —  Herring  v.  Wickham,  29  Gratt. 
(Va.)  628,  26  Am.  Rep.  405. 

Wisconsin.  —  Norton  v.  Kearney,  10  Wis. 
443- 

In  Jaeger  v.  Kelley,  52  N.  Y.  274,  the  court 
said:  "To  invalidate  a  sale,  tangible  facts 
must  be  proved  from  which  a  legitimate  in- 
ference of  a  fraudulent  intent  can  be  drawn. 
It  is  not  enough  to  create  a  suspicion  of 
wrong,  nor  should  a  jury  be  permitted  to 
guess  at  the  truth." 

3.  Circumstances  Consistent  with  Honesty  — 
United  States.  —  Gregg  v.  Sayre,  8  Pet.  (U.  S.) 
244. 

Alabama.  —  Alabama  L.  Ins.,  etc.,  Co.  v. 
Pettway,  24  Ala.  544;  Stiles  v.  Lightfoot,  26 
Ala.  443;  Thames  v.  Rembert,  63  Ala.  561. 
See  also  Skipper  v.  Reeves,  93  Ala.  332. 

Arkansas.  —  Dardenne  v.  Hardwick,  9  Ark. 
482;  Erb  v.  Cole,  31  Ark.  554. 

Illinois.  —  Bowden  v.  Bowden,  75  111.  143; 
Mey  v.  Gulliman,  105  111.  272;  Jackson  v.  Wil- 
cox, 2  111.  344. 

lozva. —  Lyman  v.  Cessford,  15  Iowa  229. 

Maine.  —  Burleigh  v.  White,  64  Me.  23. 

Mississippi. —  Parkhurst  v.  McGraw,  24  Miss. 
134- 

Missouri.  —  Dallam  v.  Renshaw,  26  Mo.  533; 
Henderson  v.  Henderson,  55  Mo.  534;  Rum. 
bolds  v.  Parr,  51  Mo.  592;  Ames  v.  Gilmore, 
59  Mo.  537;  Funkhouser  v.  Lay,  78  Mo.  458. 

New  York.  —  North  River  Bank  v.  Schu- 
mann, (Supm.  Ct.  Spec.  T.)  63  How.  Pr.  (N. 
Y.)  476;  Huber  v.  Wiman,  (Supm.  Ct.  Spec. 
T.)  18  Misc.  (N.  Y.)  107. 

Pennsylvania.  —  Bear's  Estate,  60  Pa.  St.  430. 
Virginia.  —  Williams  v.  Lord,  75  Va.  390. 
West  Virginia.  —  Parker  v.  Valentine,  27  W. 
Va.  677. 

Wisconsin.  —  Norton  v.  Kearney,  ro  Wis. 
443- 

4.  Badges  of  Fraud.  —  Terrell  v.  Green,  II 
Ala.  207;  Thames  v.  Rembert,  63  Ala.  561. 
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moral  depravity  of  the  perpetrator,  the  end  designed  to  be  obtained,  and  the 
means  by  which  it  was  accomplished,  and  are  as  infinite  in  number  and  form 
as  are  the  resources  and  versatility  of  human  artifice.'  They  do  not  consti- 
tute are  not  elements  of,  fraud,  but  are  circumstances  from  which  the  jury  is 
authorized  to  infer  it.  The  party  against  whom  they  are  adduced  is  at  liberty 
to  explain  them,  if  he  can,  but  if  sufficient  in  number  and  importance  and  not 
explained,  they  will  supply  substantial  grounds  for  pronouncing  a  transaction 
void.2 

Weight  to  Be  Attached  to  the  Various  Badges  of  Fraud.  —  There  is  a  great  differ- 
ence in  the  weight  to  which  they  are  entitled  as  evidence.  Some  may 
be  almost  conclusive,  so  that,  though  rebutted  by  the  most  positive  testi- 
mony of  the  parties,  they  may  still  warrant  a  jury  in  finding  that  the  transac- 
tion to  which  they  relate  had  its  origin  in  a  fraudulent  intent.  Others  may 
furnish  a  reasonable  inference  of  fraud,  while  some  may  be  so  weak  that, 
although  not  rebutted  or  explained,  they  may  entirely  fail  to  satisfy  the  minds 
of  the  jury.3  The  weight  to  be  attached  to  many  of  the  circumstances  sur- 
rounding conveyances  which  have  been  attacked  as  fraudulent  will  be  con- 
sidered in  the  succeeding  paragraphs. 

b.  Circumstances  Constituting   Evidence  —  (i)  In  Respect  to  the 

Terms  of  the  Conveyance  —  (a)  Powers  Granted  to  Trustee  —  Continuance  of  Business  by 
Trustee.  —  A  provision  in  a  trust  deed  of  a  stock  of  merchandise  authorizing  the 
trustee  to  continue  the  business,  and  out  of  his  profits  derived  therefrom  to  pay 
the  debts  secured,  renders  the  deed  fraudulent  and  void.4 


"  The  law  considers  the  investigations  of 
fraud  to  be  of  a  peculiar  character;  and  to  aid 
such  investigations  has  prescribed  certain 
badges  or  proofs  of  fraud,  all  founded  upon  the 
principles  to  which  we  have  before  referred, 
and  which  are  particularly  enumerated  by  Lord 
Coke  in  Twyne's  Case,  3  Coke  80,  and  have 
become  elementary.  These  are  considered 
badges  of  fraud  because  the  common  experi- 
ence of  mankind  shows  that  they  seldom  exist 
in  connection  with  open,  fair,  and  honest  trans- 
actions. And  yet  they  may  so  exist,  and  fre- 
quently have  so  existed,  and  therefore  do  not 
certainly  lead  to  a  correct  inference."  Olmsted 
v.  Hoy!,  11  Conn.  376. 

Where  the  Facts  Disclosed  Create  a  Strong  Doubt 
of  the  Integrity  of  the  Transaction  between  ven 
dor  and  vendee,  they  throw  on  the  vendee  the 
duty  of  making  a  full  explanation  and  the 
burden  of  proof  to  sustain  it.  Clements  v. 
Moore,  6  Wall.  (U.  S.)  299;  Livesay  v.  Beard, 
22  W.  Va.  585. 

1.  Shealy  v.  Edwards,  75  Ala.  411. 

In  Twyne's  Case,  3  Coke  80,  Pierce  was  in- 
debted to  Twyne  £400,  and  to  one  C.  £200. 
C.  brought  an  action  against  Pierce,  and  pend- 
ing the  writ.  Pierce,  being  possessed  of  goods 
and  chattels  to  the  value  of  £300,  in  secret 
made  a  deed  of  all  his  goods  and  chattels  to 
Twyne  in  satisfaction  of  his  debt;  and  yet 
Pierce  continued  in  possession  of  the  property, 
and  some  of  it  he  sold,  and  the  sheep  he 
marked  with  his  own  mark;  and  afterwards 
C.  had  judgment  and  a  fieri  facias  to  the 
sheriff,  and  by  virtue  thereof  bailiffs  came  to 
make  execution  of  the  goods,  and  divers  per- 
sons, by  the  commandment  of  Twyne,  with 
force  resisted  them,  claiming  the  goods  to  be 
Twyne's,  by  virtue  of  the  deed  made  to  him. 
The  question  was  whether  or  not  this  con- 
veyance was  fraudulent.  Upon  an  informa- 
tion, prr  Coke,  Attorney-General  against 
14  C.  of  L.— 33  5 


Twyne  for  contriving  and  publishing  a  fraudu- 
lent deed,  it  was  decided  by  Sir  Thomas  Eger- 
ton,  Keeper  of  the  Great  Seal  of  England,  and 
by  the  Chief  Justices  Popham  and  Anderson, 
and  the  whole  Court  of  Star  Chamber,  that 
this  deed  was  fraudulent  and  within  the  stat- 
ute of  13  Elizabeth,  c.  5.  And  in  this  case  the 
following  points  were  resolved: 

First,  that  the  deed  had  the  marks  of  fraud. 
It  was  general  and  without  exception  of  his 
apparel  or  anything  of  necessity:  for  dolosus 
■versatur  in  generalibus. 

Secondly.  The  donorcontinued  in  possession. 

Thirdly.  It  was  made  in  secret,  et  dona 
<landestina  sunt  semper  suspiciosa. 

Fourthly.  It  was  made  pending  the  writ. 

Fifthly.  There  was  a  trust  between  the  par- 
ties; for  the  donor  was  in  possession  and  used 
the  goods,  and  fraud  is  always  appareled  with 
a  trust,  and  trust  is  the  cover  of  fraud. 

Sixthly.  It  was  contained  in  the  deed  that  it 
was  made  honestly,  truly,  and  bona  Jide,  et 
clausula  inconsuette  semper  indttcunt  suspicionem , 
etc. 

2.  Badges  of    Fraud  May  Be  Explained.  — 

Thames  v.  Rembert,  63  Ala.  561;  Sherman  v. 
Hogland,  73  Ind.  472;  Austin  v.  A.  &  W. 
Sprague  Mfg.  Co.,  14  R.  I.  464;  Baldwin  v. 
Peet,  22  Tex.  714,  75  Am.  Dec.  806;  Van  Hook 
v.  Walton,  28  Tex.  72;  King  v.  Russell,  40 
Tex.  124. 

Badges  and  indications  of  fraud  are  not  con- 
clusive proof  of  fraud,  and  it  is  not  for  the 
court  to  decide  whether  the  evidence  proves 
that  the  transactions  were  fraudulent  or  not, 
but  it  is  a  question  for  the  jury  upon  a  consid- 
eration of  all  the  evidence  as  to  the  nature  of 
these  transactions.  Allen  v.  Wheeler,  4  Gray 
(Mass.)  123. 

3.  Shealy  v.  Edwards,  75  Ala.  411 ;  Pilling 
v.  Otis,  13  Wis.  495. 

4.  Wright  v.  Thorpe,  (Supm.  Ct.  Spec.  T.)  22 
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Selling  Personal  Property  at  Retail.  —  But  a  provision  in  a  mortgage  or  deed  of 
trust  merely  giving  the  mortgagee  or  trustee  power  to  dispose  of  the  property 
by  retail  in  the  usual  course  of  business  does  not  render  the  deed  fraudulent 
per  se. 1 

(b)  Reservation  of  Powers  to  Grantor  —  aa.  Right  to  Revoke  Conveyance.  —  An  abso- 
lute conveyance  by  an  insolvent  debtor  in  which  the  grantor  retains  the 
right  to  revoke  the  sale  and  resume  the  ownership  of  the  property  at  will  is 
fraudulent  and  void.2 

bb.  Retention  of  Use  of  Property.  —  Where  as  a  Part  of  a  Contract  for  the  Sale  of  Land 
it  is  agreed  that  the  vendor  shall  retain  the  use  and  possession  of  the  property 
conveyed,  for  a  definite  or  indefinite  period  of  time,  this  unexplained  is  the 
reservation  of  a  benefit  to  the  grantor,  and  renders  the  conveyance  void.3 

So,  if  upon  the  Sale  of  a  Chattel,  it  is  agreed  as  a  part  of  the  bargain  that  the 
vendor  shall  still  have  a  right  to  use  the  thing  sold,  such  a  reservation  is 
inconsistent  with  an  absolute  sale,  and  avoids  it.4 

cc.  Right  to  Substitute  Trustee.  —  A  reservation  in  a  deed  of  trust  giving 


Misc.  (N.  Y.)  284;  Gregg  v.  Cleveland,  82  Tex. 
187;  Catt  v.  Wm.  Knabe,  etc.,  Mfg.  Co.,  93 
Va.  736.  See  also  De  Wolf  v.  A.  &  W.  Sprague 
Mfg.  Co.,  49  Conn.  282;  Slate  v.  Mueller,  10 
Mo.  App.  87;  Frey  v.  Gessler,  (Pa.  1888)  12  All. 
Rep.  854;  Dsyle  v.  Smith,  1  Coldw.  (Tenn.)  15. 

1.  Selling  Personal  Property  at  Retail.  —  Mor- 
ris v.  Stern,  80  Ind.  227;  Lister  v.  Simpson,  38 
N.  J.  Eq.  438;  Burgin  v.  Butgin,  1  Ired.  L.  (23 
N.  Car.)  453;  Brinkerhoff  v.  Tracy,  55  Ohio  St. 
558;  Harden  v.  Wagner,  22  W.  Va.  366. 

A  provision  in  a  mortgage  authorizing  the 
mortgagee  to  sell  the  property,  either  at 
"  wholesale  or  retail,  as  soon  as  possible  con- 
sistent with  the  most  profitable  disposition  that 
can  be  *  *  *  made,"  is  not  per  se  fraudulent, 
as  putting  the  property  out  of  the  reach  of  cred- 
itors for  an  indefinite  time.  Reynolds  v.  John- 
son, 54  Ark.  449. 

2.  Right  to  Revoke  Conveyance.  —  West  v. 
Snodgrass,  17  Ala.  554;  Tyler  v.  Tyler,  126  111. 
525,  9  Am.  St.  Rep.  642;  Shannon  v.  Com.,  8 
S.  &  R.  (Pa.)  444. 

A  deed,  executed  when  the  grantor  is  in- 
debted  mare  than  the  amount  of  his  whole  es- 
tate, and  just  after  one  creditor  has  obtained 
judgment  against  him,  containing,  in  the  first 
place,  an  absolute  conveyance  of  property,  in 
consideration  of  which  the  grantee  agrees  to 
pay  a  valuable  consideration,  bat  followed  by 
a  proviso  by  which  he  is  permitted  lo  relin- 
quish the  bargain  at  any  time  he  may  choose, 
and  on  a  redelivery  of  the  property  receive 
from  the  grantor  any  money  which  he  may 
have  expended  on  it,  is  fraudulent  as  against 
creditors.  Shannon  v.  Com.,  8  S.  &  R.  (Pa.) 
444- 

A  voluntary  settlement  reserving  to  the 
settlor  a  power  to  mortgage  what  he  pleases  is 
in  effect  a  settlement  with  power  of  revocation, 
and  is,  therefore,  fraudulent  as  against  credit- 
ors.   Tarback  v.  Marbury,  2  Vern.  510. 

Release  of  Part  of  Mortgaged  Land.  —  A  mort- 
gage, executed  by  a  land  company,  of  its 
property,  containing  a  provision  that  until  de- 
fault the  mortgagor  should  retain  the  prop- 
erty, and  that  on  the  sale  of  any  part  thereof  a 
release  for  such  part  should  be  given  by  the 
mortgagee,  is  fraudulent  and  void  on  its  face. 
Central  Trust  Co.  v.  East  Tennessee  Land 
Co.,  71  Fed.  Rep.  353. 


3.  Retention  of  Use  and  Possession  of  Property. 

—  Lukins  1:  Aird,  6  Wall.  (U.  S.)  78;  Sims  v. 
Gaines,  64  Ala.  392;  Page  v.  Francis,  97  Ala. 
379;  Mitchell  v.  Stetson,  64  Ga.  442. 

Bona  Fides  Held  to  Be  a  Question  for  the  Jury. 

—  When  a  deed  of  trurt  for  the  payment  of 
debts  conveyed  a  collon  factory,  etc.,  and  in 
the  deed  were  prov  sions  that  the  maker  of  the 
deed  should  retain  possession  for  eleven  months 
and  during  that  time  his  family  might  be  sup- 
ported out  of  the  proceeds  of  the  factory,  it 
was  held  that  these  provisions  did  not  make 
the  deed  fraudulent  in  law,  upon  its  face, 
but  as  the  provisions  might  have  been  for  the 
benefit  of  the  creditors,  as  well  as  of  the 
debtor,  the  question  of  fraudulent  intent  was 
one  upon  which  the  jury  must  decide  under 
all  the  circumstances.  Young  v.  Booe,  11 
Ired.  L.  (33  N.  Car.)  347. 

Where  A.  made  a  deed  of  trust  to  secure 
creditors,  and  it  was  stipulated  in  the  deed 
that  a  sale  should  not  take  place  for  three 
years,  and,  in  the  meantime,  the  trustor 
shouli  lemain  in  possession  of  the  property, 
consisting  of  lands,  negroes,  etc.,  and  on  the 
trial  of  a  suit  the  creditor,  impeaching  the 
trust,  admitted  that  there  was  no  actual  fraud, 
but  contended  that  the  deed  on  its  face  was 
fraudulent  in  law,  it  was  held  by  the  court 
that,  whether  the  deed  was  fraudulent  or  not 
was  a  matter  for  a  jury,  under  all  the  circum- 
stances, but  that  the  court  could  not,  from 
what  appeared  on  the  face  of  the  deed,  say  it 
was  fraudulent  in  point  of  law,  because  there 
might  De  many  circumstances  in  which  such  a 
deed  would  be  good,  and  the  creditor  admitted 
that  it  was  not  fraudulent  in  fact.  Hardy  v. 
Skinner,  9  Ired  L.  (31  N.  Car.)  191. 

An  Assignment  Made  by  an  Insolvent  of  All 
His  Estate,  whereby  some  of  his  creditors  are 
preferred,  with  a  stipulation  that  the  property 
shall  remain  in  his  possession  until  a  sale 
shall  be  directed  by  a  majority  of  the  credit- 
ors named  in  the  deed,  is  not  in  law  fraudulent 
upon  its  face,  so  as  to  authorize  the  court  lo 
pronounce  il  void;  but  its  validity  must  be 
submitted  lo  a  jury  upon  proof  of  the  actual 
fraudulent  intent.  Moore  v.  Collins,  3  Dev. 
L.  (14  N.  Car  )  126. 

4.  Hirsch  v.  Norton,  115  Ind.  341;  Lang  v. 
Stockwell,  55  N  H.  561. 
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the  grantor  power  to  appoint  a  substitute  for  the  trustee  named,  if  he  declines 
to  act,  is  not  fraudulent.1 

dd.  Right  to  Substitute  Other  Property.  —  A  reservation  in  a  chattel  mort- 
gage giving  to  the  mortgagee  the  power  to  substitute  other  property  in  the 
place  of  any  of  that  covered  by  the  mortgage  renders  the  instrument  fraudu- 
lent and  void.a 

ee.  Right  to  DisrosE  of  Mortgaged  Property.  —  A  mortgage  of  a  stock  of  goods 
reserving  to  the  mortgagor  the  right  to  dispose  of  them  in  the  usual  course  of 
trade  is  fraudulent  and  void.3 

ff.  Return  of  Balance  to  Mortgagor.  —  A  provision  in  a  mortgage  or  deed  of 
trust  that  the  residue  of  the  property  conveyed  remaining  after  a  sufficiency 
thereof  has  been  sold  to  pay  the  debt  due  the  mortgagee  and  the  necessary 
costs  of  the  sale  shall  be  returned  to  the  mortgagor  or  to  such  person  as  he 
shall  direct  does  not  impair  its  validity,  for  in  the  absence  of  such  provision 
the  law  will  compel  the  restoration  to  the  mortgagor  of  any  part  of  the  mort- 
gaged property  remaining  in  the  hands  of  the  mortgagee  after  his  debt  and 
proper  charges  are  paid.4 

(2)  In  Respect  to  the  Conduct  of  the  Sale  —  (a)  Conducting  Sale  out  of  Usual  Course 


1.  Cook  v.  Hunt,  18  Tex.  Civ.  App.  314. 

2.  State  v.  Basch,  38  Mo.  App.  440. 

8.  Bight  to  Dispose  of  Mortgaged  Property.  — 
Orman  v.  English,  etc.,  Mercantile  Invest. 
Trust,  23  U.  S.  App.  350;  Wells  v.  Langbein, 
20  Fed.  Rep.  183;  Leser  v.  Glaser,  32  Kan. 
546;  Joseph  v.  Levi,  58  Miss.  843;  Randall  v. 
Carman,  89  Hun  (M.  Y.)  84;  Marston  v.  Vul- 
tee,  (N.  Y.  Super.  Ct.  Gen.  T.)  12  Abb.  Pr.  (N. 
Y.)  143;  Cookvile  Bank  v.  Brier,  95  Tenn.  331; 
Thompson  v.  Huron  Lumber  Co.,  4  Wash.  600. 
Contra,  Hughes  v.  Cory,  20  Iowa  399. 

Retention  of  Possession.  —  An  insolvent  mer- 
chant assigned  his  slock  of  goods,  being  all  his 
property  not  exempt  from  execution,  to  one  of 
his  creditors,  by  an  instrument  which  recited 
that  he  was  justly  indebted  to  such  creditor 
upon  certain  promissory  notes,  then  past  due, 
and  that  the  instrument  was  given  to  secure  the 
payment  of  the  notes,  and  provided  that  the 
debtor  "  may  retain  possession  of  said  goods, 
chattels,  and  merchandise,  and  may  sell 
and  dispose  of  the  same  in  the  usual  course 
of  business,  either  at  wholesale  or  retail, 
but  is  not  to  sell  the  same  at  prices  less 
than  a  certain  price  contained  in  a  certain 
bill  or  schedule  furnished  by  said  parties 
of  the  first  part  to  said  party  of  the  second 
part;  and  the  said  party  of  the  first  part  cove- 
nants and  agrees  to  sell  said  goods,  wares, 
and  merchandise,  and  account  to  said  par- 
ties of  the  second  part  at  any  and  all  times 
for  the  proceeds  of  such  sale  or  sales,  and 
Baid  parties  of  the  second  part  agree  to 
apply  such  proceeds  in  payment  of  said 
above-described  notes."  The  instrument  also 
provided  that  the  assignor  should  not  sell 
nor  encumber  the  goods,  except  by  a  regu- 
lar sale  at  wholesale  or  retail  for  cash,  should 
account  for  such  sales  whenever  called  upon, 
and,  when  called  on  by  the  assignee,  deliver 
up  all  goods  unsold.  It  was  held  that  the  in- 
tent to  hinder,  delay,  and  defraud  creditors 
appeared  upon  the  face  of  the  instrument,  and 
as  a  matter  of  law  it  was  void.  Chophard  v. 
Bayard,  4  Minn.  533. 

Conveying  Property  to  Be  Held  Subject  to  Direc- 
tion of  Debtor.  —  Ad  assignment  of  property  in 


trust  to  sell  part  of  it  to  pay  for  advances,  and 
to  retain  part  of  it,  subject  to  the  future  order 
of  the  assignor,  is  intended  only  as  a  cover  to 
keep  off  execution  creditors,  and  has  premedi- 
tated fraud  on  its  face.  Hart  v.  McFarland, 
13  Pa.  St.  182. 

A  man,  being  bound  to  maintain  and  sup- 
port his  father,  conveyed  a  tract  of  land  to  his 
brother  in  trust  to  perform  the  conditions  of 
that  bond  in  the  first  place,  and  then  out  of  the 
proceeds  of  the  land  to  pay  the  other  creditors 
of  the  maker  of  the  deed.  In  the  deed  was 
contained  the  following  clause:  "  The  manner 
of  executing  the  deed,  as  to  tne  support  of  my 
father,"  is  left  to  the  discretion  of  the  maker 
of  the  deed.  It  was  held  that  this  did  not 
make  the  deed,  on  its  face,  fraudulent  in  law, 
for  it  reserved  to  the  maker  no  control  over 
the  fund,  but  only  the  manner  in  which  the 
father  should  be  supported.  Gibson  v. 
Walker,  11  Ired.  L.  (33  N.  Car.)  327. 

4.  Return  of  Balance  to  Mortgagor  —  United 
Stales.  —  Fechheimer  v.  Baum,  43  Fed.  Rep. 

Alabama.  —  Loucheim  v.  Talladega  First 
Nat.  Bank,  98  Ala.  521. 

Delaware,  —  Tunnell  v.  Jefferson,  5  Harr. 
(Del.)  206. 

Georgia.  —  Calloway  v.  People's  Bank,  54 
Ga.  441. 

Indiana.  —  Keen  v.  Preston,  24  Ind.  395. 
Kentucky.  —  Ely  v.  Hair,  16  B.  Mon.  (Ky.) 
230. 

Missouri.  —  Barton  v.  Sitlington,  128  Mo. 
164. 

New  Jersey.  —  Muchmore  v.  Budd,  53  N.  J. 
L.  369;  Pillsbury  v.  Kingon,  36  N.  J.  Eq.  413. 

New  York.  — Ottman  v.  Cooper,  81  Hun  (N. 
Y.)  530;  Knapp  v.  McGowan,  96  N.  Y.  75; 
Popfinger  v.  Yulte,  102  N.  Y.  38. 

Tennessee.  —  Austin  v.  Johnson,  7  Humph. 
(Tenn.)  191. 

Texas.  —  Sutton  v.  Gregory,  (Tex.  Civ.  App. 
1898)45  S.  W.  Rep.  932;  Stiles  v.  Hill,  62  Tex. 
429. 

Virginia.  —  Didier  v.  Patterson,  93  Va.  534; 
Harvey  v.  Anderson,  (Va.  1896)  24  S.  E.  Rep. 
914. 
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of  Business.  —  The  conduct  of  a  sale  in  an  unusual  way  and  not  in  the  ordinary 
course  of  business  is  a  badge  of  fraud.1 

Unusual  Degree  of  Secrecy.  —  And  the  same  is  true  where  an  unusual  degree  of 
secrecy  is  observed  by  the  parties  in  making  a  sale.2 

Appearance  of  Excessive  Efforts  at  Kegularity.  —  Or  where  the  circumstances  indicate 
an  excessive  effort  to  give  the  transaction  the  appearance  of  fairness  or  regu- 
larity, which  are  not  usual  attendants  of  such  business.3 

Buying  Property  for  Which  Purchaser  Has  No  Apparent  Use.  —  If  a  person  buys  from  a 
debtor  property  for  which  the  purchaser  has  no  apparent  use,  it  is  a  fact  calcu- 
lated to  cast  suspicion  upon  the  transaction.4 

(b)  Failure  to  Take  Inventory.  —  The  circumstance  of  looseness  in  determining 
the  value  of  the  property  conveyed,5  as  where  a  purchaser  buys  a  stock  of 
merchandise  without  taking  an  inventory  of  its  value,  though  it  does  not 
render  the  sale  void  per  se,  is  a  badge  of  fraud.6 

(3)  In  Respect  to  the  Consideration  —  (a)  inadequacy  of  Consideration.  —  Inade- 
quacy of  consideration  when  the  vendor  is  greatly  indebted  is  recognized  as  a 
mark  of  fraud,7  and  while  it  is  not  of  itself,  unless  very  great,  sufficient  even 


1.  Conducting  Sale  Out  of  Usual  Course  of  Busi- 
ness.—  Gollober  v.  Martin,  33  Kan.  252. 

But  the  mere  fact  that  a  sale  of  merchan- 
dise was  not  made  in  the  usual  and  ordinary- 
course  of  business  will  not  necessarily  invali- 
date the  sale.  The  question  is  one  of  fraud 
in  fact  and  is  properly  left  to  the  jury.  State 
v.  Merritt,  70  Mo.  275. 

2.  Unusual  Degree  of  Secrecy.  —  Fishel  v. 
Lockard,  52  Ga.  632. 

Bui  a  transfer  of  personal  property  from  the 
husband  to  the  wife  is  not  invalid  simply  on 
the  ground  that  the  sale  was  secret  and  was 
not  evidenced  by  writing.  Nicholas  v.  Higby, 
35  loiva  401. 

3.  Hart  v.  Sandy,  39  W.  Va.  644. 

4.  Buying  Property  -for  Which  Purchaser  Has  No 
Apparent  Use.  —  In  Boies  v.  Hanney,  32  111. 
130,  it  was  held  that  the  business  of  dealing  in 
broom  corn  is  so  foreign  to  the  business  of  a 
lawyer  that  strong  suspicions  are  naturally 
excited  if  one  does  engage  in  it  that  it  is  for  a 
sinister  purpose. 

Where  a  debtor  in  insolvent  circumstances 
transfers  all  his  remaining  property,,  consist- 
ing principally  in  stocks,  to  a  brother  residing 
in  a  distant  state,  who  had  never  before  en- 
gaged in  stock  speculations,  taking  the  pur- 
chaser's notes  for  a  large  amount  of  the  price 
of  the  sale,  it  will  be  regarded  as  a  transaction 
not  in  the  usual  course  of  trade,  and  so  far  as 
creditors  are  concerned  will  be  annulled. 
Mobile  Bank  v.  Harris,  6  La.  Ann.  811. 

In  Grubbs  v.  Greer,  5  Coldw.  (Tenn.)  160.  an 
instruction  to  the  jury  to  the  effect  that  if  the 
plaintiff  had  no  use  for  the  property  it  would 
be  presumption  of  fraud  was  held  erroneous. 
The  court  said:  "  It  may,  under  some  circum- 
stances, awaken  a  suspicion,  but  it  is  of  itself 
no  evidence  of  fraud.  We  apprehend  no  case 
can  be  found  where  it  has  been  held  to  be 
fraudulent  where  a  person  purchased  property 
for  which  he  had  no  particular  use." 

Failure  to  Examine  Title  to  Property.  —  It  is 
not  a  badge  of  fraud  for  an  attorney  who 
thinks  that  he  knows  the  title  to  a  lot  of  land, 
and  has  confidence  in  the  vendor,  to  purchase 
it  without  receiving  an  abstract  or  making  an 
examination  of  the  title,  although  it  subse- 
quently transpires  that  there  wete  judgments 


standing  against  the  vendor  which  the  vendee 
is  compelled  to  pay  in  order  to  protect  his 
title.    Jenkins  v.  Einstein,  3  Biss.  (U.  S.)  128. 

5.  Looseness  in  Determining  Value  of  Property.  — 
Moore  v.  Roe,  35  N.  J.  Eq.  go. 

In  Milner  v.  Davis,  65  Iowa  265,  it  appeared 
that  the  defendants  A  and  B  inherited  from 
their  mother  certain  property  both  real  and 
personal.  The  interest  of  A  was  an  undi- 
vided one-sixth  part.  Within  less  than  ten 
days  after  he  inherited  the  property  A  sold 
such  interest  to  B.  The  two  brothers  lived  at 
that  time  about  six  miles  from  each  other,  and 
A  reached  the  house  of  his  brother  B  at  a 
very  early  hour  in  the  morning,  and  the  sale 
was  made  immediately  thereafter.  A  did  not 
look  at  the  personal  property,  and  had  no 
knowledge  of  its  value  except  what  he  learned 
in  relation  thereto  from  B  during  the  negotia- 
tions. The  property  was  sold  in  a  lump  or  all 
together,  and  if  a  separate  value  was  placed  on 
any  article  the  defendants  were  unable  to 
state  what  such  value  was.  No  cash  was 
paid,  but  notes  were  given  payable  in  two, 
four,  and  six  years  without  interest.  A  was 
largely  indebted  at  the  time,  and  it  appeared 
that  B  had  nowledge  of  this  fact.  It  was  held 
that  these  facts  were  sufficient  to  authcrize  a 
decree  setting  aside  the  sale  as  fraudulent  as 
against  the  creditors  of  A. 

6.  Failure  to  Take  Inventory.  —  Chamber- 
lain v.  Dorrance,  69  Ala.  40;  Cocke  v.  Car- 
rington  Shoe  Co.,  (Miss.  1895)  18  So.  Rep.  683. 

7.  Inadequacy  of  Consideration  —  Alabama. — 
Borland  v.  Mayo,  8  Ala.  104. 

Connecticut.  —  Washband  v.  Washband.  27 
Conn.  424. 

Florida.  —  Barrow  v.  Bailey,  5  Fla.  9. 

Illinois.  —  Stevens  v.  Dillman,  86  III.  235; 
Draper  v.  Draper,  68  111.  17. 

Michigan.  — Schloss  v.  Estey,  114  Mich.  429; 
Ganong  v.  Green,  71  Mich.  I. 

Missouri.  —  Robinson  v.  Robards,  15  Mo. 
459;  Stern  Auction,  etc.,  Co.  v.  Mason,  16  Mo. 
App.  473;  Curd  v.  Lackland,  49  Mo.  454; 
Ames  v.  Gilmore,  59  Mo.  549. 

North  Carolina.  —  McCanless  v.  Flinchum, 
89  N.  Car.  373;  Shober  v.  Wheeler,  113  N. 
Car.  370. 

Texas.  —  Jacobs  w.'Totty,  76  Tex.  343. 
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as  against  the  creditors  of  an  insolvent  vendor  to  authorize  a  court  to  find 
fraud  as  a  conclusion  of  law,1  it  is  one  of  the  circumstances  which  may  be  con- 
sidered by  the  jury  in  determining  the  question  of  fraud  in  fact,  and  may 
become  a  controlling  force  when  coupled  with  other  circumstances  tending  to 
prove  fraud.3 


When  a  father  is  unable  to  pay  his  debts, 
and  sells  his  land  or  other  property  to  hi  son 
for  less  than  its  reasonable  value,  and  this 
appears,  the  presumption  is  that  the  s.de  is 
fraudulent  as  to  creditors;  but  this  presump- 
tion may  be  disproved,  and  whether  the  sale 
Is  fraudulent  or  not  is  a  question  for  the  jury. 
McCanless  v.  Flinchtim,  89  N.  Car.  373. 

With  the  view  of  showing  that  a  sale  of  prop- 
erty on  long  credits  was  fraudulent,  by  reason 
of  the  inadequacy  of  the  price  agreed  to  be 
paid,  it  is  permissible  to  prove  that  the  price 
stipulated  is  less  than  the  property  in  ques- 
tion would  have  commanded  on  the  time 
given.    Borland  v.  Mayo,  8  Ala.  104. 

To  Justify  an  Instruction  that  inadequacy  of 
price  is  for  the  consideration  of  the  jury  in  de- 
termining the  fairness  of  a  sale  by  a  failing 
debtor,  there  must  be  proof  of  the  real  value 
of  the  goods,  and  this  is  not  supplied  by 
merely  comparing  the  price  with  the  original 
cost  of  the  goods.  Hill  v.  Corcoran,  15  Colo. 
270. 

If  a  Debtor,  in  Failing  Circumstances,  Convey 
His  Lands  for  a  Consideration  Apparently  Inade- 
quate, to  a  creditor  in  payment  of  a  debt  due 
him,  the  burden  will  be  thrown  on  such  cred- 
itor to  show,  by  full  proof,  that  such  transac- 
tion was  bona  fide.  If  the  honesty  of  such  con- 
veyance be  left  in  doubt,  the  sale  will  be  set 
aside  upon  equitable  terms.  Dsmarest  v. 
Terhune,  18  N.  J.  Eq.  532.  See  also  Potter  v. 
McDowell,  31  Mo.  62;  Schram  v.  Taylor,  51 
Kan.  547. 

1.  Inadequacy  Will  Not  Render  Sale  Void  Per 
Se.  —  Jamison  v.  King,  50  Cal.  132;  Montgom- 
ery v.  Wilson,  31  La.  Ann.  196. 

To  Set  Aside  a  Conveyance  for  Inadequacy  of 
Consideration,  the  consideration  must  be  grossly 
inadequate  and  such  as  clearly  to  indicate  the 
existence  of  fraud.  Jenkins  v.  Einstein,  3 
Biss.  (U.  S.)  128;  Fuller  v.  Brewster,  53  Md. 
358. 

To  Defeat  the  Title  of  an  Innocent  Purchaser  to 
a  Note,  on  the  ground  of  inadequacy  of  the 
price  paid  for  it,  the  inadequacy  must  be  such, 
under  the  circumstances,  as  to  impeach  the 
good  faith  of  the  purchase.  Rooker  z.  Rooker, 
29  Ohio  St.  I. 

At  a  commissioner's  sale,  a  debtor's  resi- 
dence, appraised  at  four  thousand  dollars,  was 
sold  to  the  debtor's  wife  for  twenty-seven  hun- 
dred dollars.  C  rtain  creditors  interposed  an 
objection  to  the  confirmation  of  the  sale  by  the 
Circuit  Court,  upon  the  ground  of  inadequacy 
of  consideration,  alleging  the  property  to  be 
worth  thirty-five  hundred  dollars  and  offering 
to  pay  that  sum  for  it.  It  was  not  charged 
that  there  was  any  fraud  or  fraudulent  combi- 
■ation  in  the  purchase,  nor  in  any  act  done  by 
the  commissioner  in  making  the  sale ;  but  all 
that  was  alleged  was  that  several  persons  who 
intended  to  bid  for  the  property  refrained  from 
doing  so  from  sympathetic  motives  when  they 
learned  that  the  debtor's  wife  wished  to  pur- 
chase it.    The  creditors'  attorney  was  present 
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at  the  sale,  but  did  not  bid,  and  no  reason  was 
assigned  why  he  did  not  protect  the  interest 
of  his  clients.  It  was  held  that  the  complaint 
disclosed  noground  upon  which  the  sale  could 
be  impeached.  Alms,  etc.,  Co.  v.  Gates,  (Ky. 
1895)  32  S.  W.  Rep.  108S. 

2.  Inadequacy  Coupled  with  Other  Circumstances 
May  Prove  Fraud. —  Baltimore  v.  Williams,  6 
Md.  235;  Ross  v.  Crutsinger,  7  Mo.  249; 
Kuykendall  v.  McDonald,  15  Mo.  416,  57  Am. 
Dec.  212;  Ames  v.  Gilmore,  59  Mo.  537;  Boyd 
v.  Ellis,  11  Iowa  97;  Dodson  v.  Cooper,  50 
Kan.  680. 

In  Nelson  Distilling  Co.  v.  Vossmeyer,  25 
Mo.  App.  578,  the  court  said:  "  While  we  do 
not  desire  to  be  understood  as  holding  that 
the  sale  of  goods  greatly  below  their  value, 
by  a  trader  who  is  solvent  and  not  in  embar- 
rassed circumstances,  of  itself  furnishes  evi- 
dence of  fraud,  we  are  clearly  of  opinion  that 
the  evidence  in  this  case  as  to  the  embar- 
rassed circumstances  of  the  defendant  was 
sufficient  to  shift  the  burden  of  proof  as  to 
solvency  The  plaintiff's  evidence  made  a 
prima  Jacie  case  that  the  defendant  was  em- 
barrassed as  a  trader;  that  he  failed  to  pay 
his  debts  in  the  ordinary  course  of  trade,  and 
that  the  transfer  of  this  stock  was  for  a  con- 
sideration far  below  its  vaiue.  This,  in  the 
absence  of  countervailing  evidence,  is  suffi- 
cient to  support  the  verdict." 

Illustrations.  —  Mere  inadequacy  of  price  in 
the  sale  of  the  property  of  one  in  embarrassed 
circumstances  is  not  evidence  of  fraud  as 
against  creditors,  but  a  sale  of  property  of  the 
value  of  fifteen  to  twenty  thousand  dollars  for 
an  indefinite  sum  (no  price  being  agreed  on), 
paid  or  to  be  paid,  not  exceeding  five  thousand 
dollars,  under  circumstances  showing  that  the 
purchase  was  made  at  the  solicitation  of  the 
seller  and  because  of  her  pecuniary  embarrass- 
ments, and  the  intention  of  the  purchaser  to  give 
the  grantorand  her  family  the  benefit  of  the  pro- 
ceeds of  the  property  over  and  above  the  pur- 
chase money,  will  warrant  a  decree  that  the 
conveyance  was  fraudulent  on  the  part  of  the 
grantor,  and  that  as  to  the  grantee  it  be  held 
to  be  a  security  for  the  amount  advanced  by 
him  to  or  for  the  benefit  of  the  grantor.  Lor- 
ing  v.  Dunning,  16  Fla.  nq. 

Where  a  vendor  who  was  largely  indebted  and 
embarrassed  by  the  pressure  of  his  creditors, 
sold  his  entire  estate  real  and  personal  to  a 
friend  and  relative,  whom  he  summoned  from 
a  distance  to  make  the  purchase,  at  a  price 
considerably  less  than  the  fair  market  value 
of  the  property  and  less  than  the  sum  of  his 
debts,  the  conferences  between  the  vendor  and 
the  purchaser  during  the  negotiations  being 
secret,  and  no  appraisement  by  or  reference  to 
any  third  person  being  made  on  the  question 
of  value,  and  the  avowed  intention  being  to 
prevent  the  property  from  being  sacrificed  by 
creditors  at  sales  under  legal  process,  it  was 
held  that  fraud  might  and  should  be  inferred. 
Barrow  -•.  Bailey,  5  Fla.  9. 
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Gross  Inadequacy.  —  When,  however,  the  inadequacy  is  very  gross,  fraud  may 
be  inferred  from  that  fact  alone,  for  when  the  disparity  between  the  value  of 
the  thing  sold  and  the  price  received  is  so  great  as  to  shock  the  conscience, 
the  mind  cannot  resist  the  inference  that  there  must  have  been  fraud  in  the 
sale.1 

What  Constitutes  Gross  Inadequacy.  —  As  to  what  degree  of  inequality  constitutes 
gross  inadequacy,  no  rule  can  be  laid  down.  Between  the  parties  it  has  been 
said  that  to  set  aside  a  conveyance,  there  must  be  an  inequality  so  strong,  gross, 
and  manifest  that  it  must  be  impossible  to  state  it  to  a  man  of  common  sense 
without  producing  an  exclamation  at  the  inequality  of  it. 3  But  when  creditors 
complain  of  the  invasion  of  their  rights  and  the  disappointment  of  their  just 
expectations  by  the  conveyance  of  their  debtor's  property  upon  an  inadequate 
consideration,  the  court  will  scrutinize  the  transaction  more  closely,  and  will 
not  require  proof  of  the  same  extraordinary,  gross,  and  manifest  disparity 
between  the  value  of  the  property  claimed  to  be  sold  and  the  price  paid  as  the 
consideration  of  the  sale,  as  they  would  where  the  suit  was  between  the 
parties  to  the  conveyance.3 


A  father  who  was  deeply  indebted  trans- 
ferred two  promissory  notes  to  a  third  person 
to  hold  for  bis  (the  transferer's)  minor  son  for 
the  consideration  of  five  hundred  dollars. 
The  noles  were  each  for  one  thousand  dollars 
and  were  good.  He  also  conveyed  his  home- 
stead, which  was  worth  at  least  ten  thousand 
dollars,  to  his  son  for  the  express  consideration 
of  five  thousand  dollars,  and  only  received  one 
hundred  dollars  in  hand  and  took  no  mortgage 
or  other  security  for  the  payment  of  the  bal- 
ance of  the  purchase  money.  It  appeared 
that  the  son  had  no  means  with  which  to  make 
so  extensive  a  purchase.  Upon  this  state  of 
facts,  it  was  held  that  the  transfers  were 
fraudulent  as  to  the  creditors  of  the  father. 
Stevens  v.  Dillman,  86  111.  233. 

1.  Gross  Inadequacy.  —  Gordon  v.  Tweedy, 
71  Ala.  202;  Reeves  v.  Sherwood,  45  A.rk.  520; 
Foster  v.  Pugh,  12  Smed.  &  M.  (Miss.)  416; 
Harriet  7/.  Dundass,  4  Pa.  St.  178;  Bryant  v. 
Kelton,  1  Tex.  415;  Livesay  v.  Beard,  22  W. 
Va.  585;  Sandman  v.  Seaman,  84  Hun  (N.  Y.) 
337;  Clinton  Hill  Lumber,  etc.,  Co.  v.  Strieby, 
52  N.  J.  Eq.  576;  Smith  v.  New  York  L.  Ins. 
Co.,  57  Fed.  Rep.  133.  See  also  Taylor  v. 
Eckford,  11  Smed.  &  M.  (Miss.)  21. 

Mere  inadequacy  of  price  may  be  so  great 
as  to  be  evidence  of  fraud  proper  to  be  sub- 
mitted to  a  jury,  but  is  not  in  itself  a  fraud 
on  which  a  court  of  law  will  pronounce  a  deed 
to  be  absolutely  void.  Wright  v.  Stanard,  2 
Brock.  (U.  S.)  311. 

Great  inadequacy  of  consideration  paid  for 
land,  as  compared  with  its  actual  value,  is 
sufficient  to  put  the  purchaser  upon  notice  of 
a  fraud  by  his  vendor,  in  the  purchase  thereof, 
at  a  constable's  sale.  Argent)'  v.  San  Fran- 
cisco, 6  Cal.  677. 

"  Prices  may  range  between  the  extremes 
of  what  close  men  would  call  a  good  bargain 
on  one  hand,  and  a  bad  or  even  a  hard  bargain 
on  the  other,  and  the  law  may  not  interfere. 
But  when  such  a  price  is  given,  or  pretended 
to  be  given,  that  everybody  who  knows  the 
estate  will  exclaim  at  once,  '  Why,  he  has  got 
the  land  for  nothing,'  the  law  would  be  false 
to  itself,  if  it  did  not  say  sternly  and  without 
qualification  to  such  a  person,  that  he  had  not 
entitled  himself  to  the  grace  and  protection  of 
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the  statute.  It  is  obvious  that  there  is  no 
morality  to  vindicate  the  attempt  on  the  part 
of  a  donor  to  defeat  his  gift  by  a  sale  for  even 
a  full  price.  Yet  it  is  acknowledged  that  an- 
other may  lawfully  purchase  from  him  and 
may  hold,  provided  he  be  really  a  purchaser. 
Now,  to  make  him  such,  it  would  seem  clear 
that  he  must  give  such  a  price  as  thereby  to 
create  a  conviction  in  an  honest  mind  that  the 
former  donee  ought  to  give  up  the  land,  or  be 
deprived  of  it,  rather  than  he  should  lose  the 
money  paid."  Ruffin,  C.  J.,  in  Fullenwider 
v.  Roberts,  4  Dev.  &  B.  L.  (20  N.  Car.)  278. 

2.  See  the  title  Consideration,  vol.  6,  p. 
701. 

3.  What  Constitutes  Gross  Inadequacy.  —  Bar- 
row v.  Bailey,  5  Fla.  9;  Kuykendall  v.  Mc- 
Donald, 15  Mo.  416,  57  Am.  Dec.  212. 

Illustrations.  —  Where  a  conveyance  of  land 
worth  from  four  thousand  to  five  thousand 
dollars  was  conveyed  by  a  husband,  who  was 
financially  embarrassed,  to  his  wife,  in  consid- 
eration of  her  release  of  dower  in  another  tract 
which  he  had  sold,  the  value  of  which  was  not 
shown,  and  an  alleged  indebtedness  to  her  of 
one  thousand  one  hundred  and  thirty-one 
dollars,  it  was  held  that  the  inadequacy  of 
consideration  was  sufficiently  gross  to  make 
the  conveyance  constructively  fraudulent. 
Gordon  v.  Tweedy,  71  Ala.  202. 

Where  property  worth  about  three  thousand 
dollars,  and  renting  for  from  four  hundred  and 
eighty  dollars  to  six  hundred  dollars  per  an- 
num, was  sold  upon  the  alleged  consideration 
of  one  thousand  four  hundred  dollars,  one 
hundred  dollars  of  which  it  was  claimed  was 
paid  down  and  a  promissory  note  given  for 
the  balance  due  in  two  years,  it  was  held 
that  the  consideration  alleged  to  have  been 
given  was  so  small  and  inadequate  in  compar- 
ison to  the  true  value  of  the  property  as,  when 
considered  in  connection  with  the  manner  in 
which  the  vendor  used  and  controlled  the 
property  after  the  sale  for  his  own  benefit,  to 
establish  the  fact  that  the  sale  was  fictitious. 
Jones  v.  King,  86  111.  225. 

A  sale  of  property  under  a  deed  of  trust, 
made  by  the  trustee,  which  was  purchased  by 
the  trust  creditor  at  the  price  of  six  thousand 
one  hundred  dollars,  and  sold  and  conveyed 
Volume  XIV. 


Evidence. 


AND  CONVEYANCES. 


Weight  and  Sufficiency. 


(b)  Inability  to  Prove  Payment  of  Consideration.  —  If  a  son  to  whom  property  has 
been  conveyed,  and  who  pretends  he  has  paid  for  it  in  paying  debts  for  his 
father,  is  unable  to  show  when  and  to  whom  he  paid,  and  how  much,  it  is  a 
strong  badge  of  fraud.1 

(c)  Absence  of  Memoranda  of  Consideration.  —  It  is  a  badge  of  fraud  if  the  maker  of 
a  conveyance  reciting  the  payment  of  a  consideration,  which  he  testifies  con- 
sisted of  antecedent  debts  due  the  grantee,  is  unable  to  produce  any  memo- 
randa or  other  record  of  these  debts;3  or  where  the  debts  are  of  large 
amount,  any  other  record  than  a  mere  pencil  memorandum  in  a  note  book.3 

(d)  Misstatement  of  the  Consideration.  —  The  circumstance  of  looseness  or  incor- 
rectness in  stating  the  consideration  of  the  conveyance  is  a  badge  of  fraud.4 

Misstatement  of  Mortgaged  Debt.  —  So,  while  as  a  general  principle  it  may  be 
stated  that  a  mortgage  given  by  a  debtor  to  secure  a  creditor  is  not  void  per  se 
because  it  misdescribes  a  debt  secured,  either  in  respect  to  its  amount  5  or 


by  him  on  the  same  day  to  a  third  party  at  the 
price  of  twenty-one  thousand  dollars,  shows 
that  the  property  was  sold  at  a  price  so  grossly 
inadequate  as  of  itself  alone  to  be  evidence  of 
such  fraudulent  conduct  on  the  part  of  the 
trustee  and  trust  creditor,  as  justifies  the  court 
for  that  cause  alone  in  setting  aside  the  sale. 
Hope  v.  Valley  City  Salt  Co.,  25  W.  Va.  789. 

For  other  illustrations  where  the  considera- 
tion has  been  held  to  be  grossly  inadequate, 
see  the  following:  Black  v.  Fountain,  23 
Grant  Ch.  (U.  C.)  174;  Smith  v.  New  York  L. 
Ins.  Co.,  57  Fed.  Rep.  133;  Humes  v.  Scruggs, 
94.  II.  S.  22;  Johnston  Harvester  Co.  v.  Cibula, 
62  Iowa  697;  Wynne  p.  Mason,  72  Miss.  424; 
Clinton  Hill  Lumber,  etc.,  Co.  v.  Strieby,  52 
N.  J.  Eq.  576;  Hoboken  Sav.  Bank  v.  Beck- 
man,  33  N.  J.  Eq.  53;  Clinton  First  Nat.  Bank 
v.  Cummins,  38  N.  J.  Eq.  191;  Church  v. 
Chapin,  35  Vt.  223. 

When  Consideration  Is  Not  Grossly  Inadequate. 
—  In  the  sale  of  property  for  two  hundred  dol- 
lars, worth  eight  hundred  dollars,  there  is  not 
such  a  glaring  inadequacy  of  consideration  as 
would  of  itself  stamp  the  transaction  with 
fraud,  and  render  the  deed  void.  Feigley  v. 
Feigley,  7  Md.  537,  61  Am.  Dec.  375. 

In  Barnes  v.  Foxen  53  Mich.  475,  it  ap- 
peared that  the  defendants  F.  and  N.  were  part- 
ners doing  a  wholesale  tobacco  business  under 
the  firm  name  of  F.,  N.  &  Co.  The  firm  was  in 
good  cred\  and  F.  was  supposed  to  be 
wealthy.  He  was  financial  manager,  and  N. 
had  little  to  do  with  that  part  of  the  business. 
On  the  night  before  the  alleged  fraudulent 
transfer,  F.  disappeared,  and  this  so  hurt  the 
credit  of  the  firm  as  to  make  it  imppssible  for 
N.  to  get  renewals  of  the  notes  falling  due  at 
that  lime.  He  determined  to  make  an  assign- 
ment of  the  firm  assets,  bat,  upon  taking  coun- 
sel with  his  friends,  decided  instead  to  make 
a  sale  of  enough  tobacco  to  tide  over  present 
necessities.  A  sale  was  therefore  made  to  one 
M.,  to  the  amount  of  about  five  thousand 
eight  hundred  dollars,  at  less  than  cost; 
how  much  less  did  not  distinctly  appear, 
but  approximately  at  a  discount  of  about 
thirty-five  per  cent.  M.  agreed  that  if  F. 
returned  and  objected,  he  was  willing  to 
have  the  whole  contract  rescinded.  N.  used 
the  money  to  pay  the  notes  falling  due,  and 
the  business  went  on  as  usual,  and  no  knowl- 
edge of  insolvency  came  to  either  N.  or  M.  un- 
til afterwards.    On  F.'s  return  a  few  days 


afterwards,  he  did  make  objections  to  the  sale, 
but  no  attempt  or  offer  was  made  by  any  one 
lo  return  the  consideration  so  as  to  rescind  the 
bargain.  It  was  held  that  the  inadequacy  of 
consideration  was  not  sufficient  to  vitiate  the 
sale,  no  other  evidence  of  fraud  appearing. 
See  also  Fly  v.  Screeton,  64  Ark.  184;  Mer- 
chants' Bank  v.  Belt,  (Va.  1898)  30  S.  E.  Rep. 
467. 

1.  Godell  v.  Taylor,  Wright  (Ohio)  82. 

2.  Hubbard  v.  Allen,  59  Ala.  283.  See  also 
Alexander  v.  Todd,  1  Bond  (U.  S.)  179. 

3.  Brinks  v.  Heise,  84  Pa.  St.  253. 

4.  Misstatement  of  the  Consideration.  —  Moore 
v.  Roe,  35  N.  J.  Eq.  90;  Brackett  v.  Wait,  6  Vt. 
411. 

The  Mere  Fact,  that  the  Entire  Consideration 
Recited  in  a  Deed  Has  Not  Been  Paid,  or  that  it  is 
not  a  full  equivalent  for  the  property  conveyed, 
does  not  per  se  make  the  deed  void,  though  it 
may  cast  suspicion  over  the  transaction  and 
authorize  a  verdict  against  it.  McCaskle  v. 
Amerine,  12  Ala.  17. 

In  Summers  v.  Howland,  2  Baxt.  (Tenn.) 
407,  it  was  held  to  be  a  circumstance  against 
the  good  faith  of  a  conveyance  that  while  it 
recites  the  money  to  have  been  paid,  yet  at 
the  same  time  an  obligation  is  taken  recogniz- 
ing the  existence  of  a  purchase-money  lien 
upon  the  land,  which  obligation  is  never  regis- 
tered. Freeman,  J.,  delivering  the  opinion  of 
the  court,  said:  "  We  can  see  how  the  deed 
would  serve  all  the  better  to  keep  off  suspicion, 
and  deter  creditors  from  attacking  it,  by  ap- 
pearing to  have  been  made  for  cash  paid;  but 
when  the  fact  was  otherwise,  and  a  lien  to  be 
retained,  we  can  se'e  no  reason  why  it  should 
not  have  been  put  in  the  face  of  the  deed. 
Nor  can  we  see  any  reason  why  it  should  not 
have  been  shown  on  the  face  of  the  deed  that 
the  land  was  sold  on  a  credit,  and  notes  given, 
when  the  parties  were  so  careful  to  retain  a 
lien  in  a  separate  instrument." 

5.  Misstatement  of  Mortgage  Debt  —  Deed  Not 
Void  —  United  States,  —  Kellogg  v.  Clyne,  54 
Fed.  Rep.  696;  U.  S.  v.  Griswold,  7  Sawy.  (U. 
S.)  296. 

Alabama.  —  Stover  v.  Herrington,  7  Ala.  142, 
41  Am.  Dec.  86. 

Iflinois. —  Wooley  v.  Fry,  30  111.  158;  Byrns 
v.  Shaw,  45  111.  .A  pp.  281. 

Indiana.  —  Adams  v.  Laugel,  144  Ind.  608. 

Iowa.  —  Magirl  v.  Magirl,  89  Iowa  342. 

Kansas.  —  Rexroad  v.  Johnson,  6  Kan.  App. 
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character,1  the  misstatement  of  the  indebtedness  is  a  badge  of  fraud,  and 
casts  on  the  mortgagee  the  burden  of  showing  that  the  mortgage  was  executed 
in  good  faith  and  for  honest  purposes,  and  of  satisfactorily  explaining  why  an 
amount  greater  than  the  actual  indebtedness  was  secured  by  the  mortgage.2 
If  the  amount  of  the  debt  secured  by  the  mortgage  is  shown  to  have  been 
purposely  exaggerated  upon  an  agreement  that  the  excess  over  the  true 
amount  of  the  debt  was  to  be  paid  back  to  the  debtor,  or  upon  any  other 


607;  Bowling  v.  Armourdale  Bank,  57  Kan. 
174- 

Michigan.  —  Louden  v.  Vinton,  108  Mich. 
313:  Ferris  v.  McQueen,  94  Mich.  367. 

Minnesota.  —  Minor  v.  Sheehan,  30  Minn. 
419;  Hanson  v.  Bean,  51  Minn.  546,  38  Am. 
St.  Rep.  516. 

Missouri. — Schroeder  v.  Bobbitt,  108  Mo. 
289. 

New  York.  —  Frost  v.  Warren,  42  N.  Y.  204. 

South  Dakota.  —  Cahn  v.  Farmers,  etc., 
Bank,  1  S.  Dak.  237. 

Texas. — Simon  v.  Ash,  I  Tex.  Civ.  App. 
202 ;  Freybe  v.  Tiernan,  76  Tex.  286. 

Virginia.  —  Keagy  v.  Trout,  85  Va.  390. 

Where  the  surety  in  a  guardian  bond  took  a 
mortgage  on  the  guardian's  estate,  and  the 
mortgage  specified  the  liability  of  the  surely 
"  at  about  two  thousand  dollars,"  when  in 
fact  it  amounted  to  only  about  half  that  sum, 
it  was  held  that  this  misstatement  of  the  con- 
sideration was  not  conclusive  evidence  of 
fraud,  the  mortgage  not  professing  to  state 
with  accuracy  the  amount  of  the  liability,  and 
the  actual  amount  having  been  unascertained. 
Bumpas  v.  Dotson,  7  Humph.  (Tenn.)  310,  46 
Am.  Dec.  81. 

1.  Kennard  v.  Gray,  58  N.  H.  51;  Prescott 
v.  Hayes,  43  N.  H.  593. 

2.  Misstatement  of  Mortgage  Debt  a  Badge  of 
Fraud —  United  States.  —  Kellogg  v.  Clyne,  54 
Fed.  Rep.  696. 

Alabama.  —  Marriott  v.  Givens,  8  Ala.  694. 

Illinois.  —  Byrns  v.  Shaw,  45  111.  App.  281. 

Indiana.  —  Adams  v.  Laugel,  144  Ind.  608. 

Iowa.  —  Davenport  v.  Cummings,  15  Iowa 
219;  Wood  v.  Scott,  55  Iowa  114;  Lombard  v. 
Dows,  66  Iowa  243;  Taylor  v.  Wendling,  66 
Iowa  562;  Mason  v.  Franklin,  58  Iowa  506; 
Carson  v.  Byers,  67  Iowa  606. 

Kansas.  —  Bowling  v.  Armourdale  Bank,  57 
Kan.  174. 

Michigan.  —  Louden  v.  Vinton,  108  Mich. 
313,  Ferris  v.  McQueen,  94  Mich.  367. 

Minnesota.  —  Hanson  v.  Bean,  51  Minn.  546, 
38  Am.  St.  Rep.  516;  Heim  v.  Chapel,  62 
Minn.  338. 

New  York.  —  Frost  v.  Warren,  42  N.  Y.  204. 
West  Virginia.  —  Knight  v.  Capito,  23  W. 
Va.  639. 

Wisconsin.  —  Butts  v.  Peacock,  23  Wis.  359. 

See  also  Thurman  v.  Jenkins,  2  Baxt. 
(Tenn.)  426. 

In  Wood  v.  Scott,  55  Iowa  114,  the  court  said: 
"  The  fact  that  a  mortgage  is  taken  for  more 
than  is  due,  from  a  person  known  to  be  insolv- 
ent, would,  of  course,  be  a  strong  circum- 
stance tending  to  impeach  the  mortgage,  and 
if  it  was  known  to  the  mortgagee  that  he  was 
taking  a  mortgage  for  more  than  was  due,  and 
ao  reasonable  explanation  was  given  for  so 
doing,  it  would  be  difficult  if  not  impossible 


to  resist  the  conclusion  that  it  was  taken  with 
a  fraudulent  intent." 

Explanation  Held  Satisfactory.  —  In  Carson  v. 
Byers,  67  Iowa  606,  the  evidence  showed  that 
at  the  time  of  the  execution  of  a  mortgage  the 
mortgagee  did  not  know  of  the  mortgagors' 
contemplated  insolvency,  or  that  they  would 
be  unable  to  continue  in  business  and  pros- 
per. They  represented  to  him  that  they  were 
in  need  of  five  hundred  dollars,  which  he  let 
them  have,  and  in  view  of  the  fact  that  they 
might  need  further  assistance,  the  mortgage 
was  made  somewhat  greater  than  the  debt  so 
that  he  might  furnish  them  the  additional  sum 
without  the  necessity  of  giving  further 
security.  It  did  not  appear  that  the  mort- 
gagee had  any  knowledge  that  the  mortgagors 
intended,  by  giving  the  mortgage,  to  hinder, 
delay,  or  defraud  their  cieditors.  It  was  held 
that  the  explanation  was  sufficient  to  repel  the 
presumption  of  fraud. 

Explanation  Held  Not  Satisfactory.  —  In  Lom- 
bard v.  Dows,  66  Iowa  243,  of  a  debt  secured 
by  a  chattel  mortgage,  five  thousand  dollars  of 
it  was  already  amply  secured  by  mortgages  on 
real  estate.  The  only  explanation  given  by 
the  mortgagee  for  again  securing  the  five  thou- 
sand dollars  by  including  it  in  the  chattel 
mortgage  was  that  the  mortgagor  offered  to 
do  so  and  he  (the  mortgagee),  out  of  abund- 
ant caution,  on  the  principle  that  a  person 
cannot  have  too  much  security  and  should 
always  take  all  he  can  get,  thought  he  was 
justified  in  taking  it.  But  the  court  said: 
"As  between  the  parties  —  that  is.  those  who 
consent  to  give  and  lake  the  security —  there 
is  no  valid  objection  to  their  doing  in  this  re- 
spect as  they  please,  but  when  the  party  giv- 
ing it  is  known  to  be  insolvent,  or  when  it  is 
given  in  contemplation  of  insolvency  and  the 
creditor  has  knowledge  of  this  fact,  he  cannot  be 
permitted  to  pile  security  on  security  unneces- 
sarily to  the  detrimentof  other  creditors.  Such 
a  transaction  would  amount  toa  covering  up  of 
the  debtor's  property,  and  its  tendency  would 
be  to  deter  creditors  from,  and  delay  them  in, 
attempting  to  have  the  property  applied  to  the 
payment  of  their  debts,  and  such  a  transaction 
necessarily  must  be  regarded  as  suspicious, 
and,  if  not  satisfactorily  explained,  as  fraudu- 
lent." The  explanation  not  being  satisfac- 
tory, it  was  held  that  an  attachment  subse- 
quent to  the  mortgage  constituted  the  superior 
lien  upon  the  property. 

A  Judgment  Taken  by  Default  will  not  be  held 
to  have  been  taken  with  an  intent  to  defraud 
other  creditors,  merely  because  usurious  in- 
terest is  included  in  the  amount  of  the  judg- 
ment. Cahn  v.  Farmers,  etc.,  Bank,  1  S.  Dak. 
237. 

The  Misstatement  of  the  Debt  in  a  Deed  of  Trust 

will  not  vitiate  it  when  the  property  conveyed 
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agreement  for  the  debtor's  benefit,  the  mortgage  is  void.1 

Effect  of  Registry  Acts.  —  In  some  of  the  states  the  registry  laws  require  that 
the  record  of  a  mortgage  should  disclose,  with  as  much  certainty  as  the  nature 
of  the  case  will  admit  of,  the  real  state  of  the  incumbrance.  Hence,  if  a  mort- 
gage is  given  to  secure  an  ascertained  debt,  the  amount  of  that  debt  must  be 
stated;  if  it  is  intended  to  secure  a  debt  not  ascertained,  such  data  must  be 
given  respecting  that  debt  as  will  put  any  one  interested  in  the  inquiry  upon 
the  track  leading  to  a  discovery;  if  given  to  secure  an  existing  or  a  future  lia- 
bility, the  foundation  of  such  liability  must  be  set  forth  ;  and  a  failure  to 
thus  set  forth  the  debt  or  liability  will  render  the  mortgage  void  as  a 
security  as  against  subsequent  incumbrancers.2 

(e)  Confessing  Judgment  for  Larger  Amount  than  Due.  —  A  judgment  confessed  by 
an  insolvent  or  indebted  man  for  more  than  is  due  is  prima  facie  fraudulent.3 

(f)  Sales  of  Long  and  Unusual  Credit.  ■ —  A  sale  of  goods  by  an  insolvent  debtor 
upon  long  and  unusual  credit  is  a  badge  of  fraud;4  and  when  the  postpone- 
ment of  payment  is  for  an  indefinite  time,  or  for  a  number  of  years,  the  intent 
to  hinder  and  delay  creditors  is  so  manifest  as  to  make  the  badge  conclusive.5 


is  much  less  than  the  actual  debt.  Sawyer  v. 
Bradshaw,  125  111.  440. 

1.  Debt  Purposely  Exaggerated  —  United  States. 
—  Stinson  v.  Hawkins,  16  Fed.  Rep.  850. 

District  of  Columbia.  —  Smith  v.  Kenney,  I 
Mackey  (D.  C.)  12. 

Illinois.  —  Mitchell  v.  Sawyer,  115  111.  650. 

Iowa.  —  Bussard  v.  Bullitt,  95  Iowa  736. 

Kansas.  — ■  Williams  v.  Stowell,  5  Kan.  App. 
880,  48  Pac.  Rep.  894. 

Michigan.  —  Patricks.  Riggs,  105  Mich.  616. 

Missouri. — Albergerz/.  White,  117  Mo.  347. 

Rhode  Island.  —  In  re  Sweet,  (R.  I.  1898)  40 
Atl.  Rep.  502. 

When  Creditors  Are  Prejudiced  by  the  Misstate- 
ment of  the  Debt.  —  A  mortgage  drawn  for  seven 
thousand  dollars  was  given  as  security  for  a  real 
debt  of  one  thousand  three  hundred  d  liars  but 
without  any  fraudulent  purpose.  Afterwards 
the  mortgaged  premises  were  sold  under  an 
execution  upon  a  judgment  prior  to  the  mort- 
gage, and  parties  holding  judgments  subse- 
quent to  the  mortgage  refrained  from  bidding 
at  the  sale,  under  the  belief  that  the  mort- 
gage debt  was  seven  thousand  dollars  and 
so  would  absorb  all  the  surplus  proceeds  of 
a  fair  price,  and  the  mortgagee  became  the 
purchaser.  Had  these  parties  known  the 
truth,  they  would  have  bid  such  a  price  as 
would  have  realized  something  on  their  judg- 
ments. It  was  held  that  at  their  instance  the 
sale  would  be  set  aside.  Heintze  v.  Bentley, 
34  N.  J.  Eq.  562,  affirming  Bentley  v.  Heintze, 
33  N.  J.  Eq.  405. 

2.  Hart  v.  Chalker.  14  Conn.  77.  And  see 
Pettibone  v.  Grisvvold,  4  Conn.  158,  10  Am. 
Dec.  106;  North  v.  Belden,  13  Conn.  376,  35 
Am.  Dec.  83.  And  see  the  title  Recording 
Acts. 

3.  Clark  v.  Douglass,  62  Pa.  St.  408. 

4.  Sales  on  Long  and  Unusual  Credit.  —  Hughes 
v.  Monty,  24  Iowa  499;  Spaulding  v.  Adams, 
63  Iowa  437;  McCasland  v.  Carson,  1  Head 
(Tenn.)  117;  Pilling  v.  Otis,  13  Wis.  495.  Com- 
pare Nicol  v.  Crittenden,  55  Ga.  497. 

That  a  vendor  of  a  stock  of  goods  was 
largely  in  debt  for  them,  and  that  fact  was 
known  to  the  purchser,  who  purchases  the 
largest  share  of  the  goods  on  a  credit  extending 
beyond  the  time  when  the  claims  against  his 
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vendor  become  due,  may  be  considered  by  the 
jury  in  connection  with  the  other  evidence,  in 
determining  the  question  of  fraud;  but  such 
facts  do  not  of  themselves  raise  a  legal  pre- 
sumption of  fraud.  Hughes  v.  Monty,  24 
Iowa  499. 

5.  When  Badge  Is  Conclusive. —  Pope  v.  An- 
drews, Smed.  &  M.  Ch.  (Miss.)  135;  Henderson 
v.  Downing,  24  Miss.  106;  Owen  v.  Arvis,  26 
N.  J.  L.  22;  Warners.  Lake,  (Supm.  Ct.  Gen. 
T.)  14  N.  V.  Supp.  10;  Ruhl  v.  Phillips,  2  Daly 
(N.  Y.)45;  Kepner  v.  Burkhart,  5  Pa.  St.  478; 
Jacobs  v.  Totty,  76  Tex.  343. 

The  sale  of  all  the  property  of  an  insolvent 
debtor  upon  a  long  and  unusual  credit,  where 
the  necessary  effect  of  which,  as  well  as  the 
intent  of  the  parties,  is  to  hinder  and  delay 
creditors  in  the  collection  of  their  claims,  will 
be  held  void,  although  there  maybe  an  honest 
intention  of  the  debtor  to  finally  pay  his  entire 
indebtedness.  Roberts  v.  Radcliff,  35  Kan. 
502. 

If  a  creditor,  with  knowledge  of  his  debtor's 
insolvency,  takes  from  him  a  conveyance  of 
all,  or  substantially  all,  of  his  property,  and 
more  than  is  reasonably  necessary  to  pay  the 
debt  due  such  creditor,  cancels  his  debt  in  part 
payment  therefor,  and  for  the  residue  of  the 
purchase  price  executes  and  delivers  to  the 
debtor  his  promissory  notes,  payable  at  vari- 
ous future  dates,  mostly  one  year,  such  trans- 
action is  in  law  void  pet  se,  as  against  other 
existing  credilors,  no  matter  what  the  real  mo- 
tives of  the  parties  were.  Oppenheimer  v. 
Guckenheimer,  39  Fla.  617,  disapproving  expres- 
sions to  the  contrary  in  Wilson  v.  Lott,  5  Fla. 
305;  Ballard  v.  Eckman,  20  Fla.  661. 

A  debtor  who  was  notoriously  insolvent, 
being  a  member  of  a  firm  which  had  already 
made  an  assignment  for  the  benefit  of  the  part- 
nership creditors,  and  being  fearful  that  the  lat- 
ter would  seize  on  his  individual  property  and  j 
nothing  would  be  left  for  his  individual  credit-  I 
ors,  went  into  another  state  where  he  had  a 
brother  residing  and  there  executed  a  convey- 
ance of  all  of  his  property  to  him,  taking  in 
payment  his  brother's  fourteen  promissory 
notes  payable  with  interest  in  from  one  to 
twelve  years,  one  each  year,  except  that  two 
were  made  payable  in  seven  years  and  two  in 
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(g)  Failure  to  Take  Security.  —  If  an  insolverit  debtor  makes  a  sale  of  his  effects 
to  an  impecunious  purchaser,  who  pays  no  part  of  the  agreed  price,  and  the 
vendor  takes  no  security  for  its  payment,  it  has  been  held  to  be  a  conclusive 
badge  of  fraud.1 

(h)  Failure  to  Take  Up  Evidence  of  Debt.  —  Where  a  sale  of  goods  is  made  to  a 
creditor  in  payment  of  a  debt,  the  fact  that  the  evidence  of  such  indebtedness 
is  not  surrendered  to  the  debtor  may  be  considered  by  the  jury  in  determin- 
ing whether  the  sale  is  bona  fide  or  not.2 

(4)  In  Respect  to  the  Thing  Conveyed — (a)  Conveying  Debtor's  Entire  Estate. — 
A  conveyance  by  an  embarrassed  or  insolvent  debtor  of  his  entire  estate,  real 
and  personal,  is  a  badge  of  fraud.3 

(b)  Mortgaging  More  Property  than  Necessary.  —  The  fact  that  a  mortgage  covers 
property  largely  exceeding  in  value  the  amount  of  the  debt  secured,  is  some- 
times held  to  amount  to  a  badge  of  fraud.4    But  in  some  jurisdictions  it  is  not 


nine  years.  No  money  was  paid  down,  nor 
any  mortgage  taken  or  other  security  exacted 
for  the  payment  of  the  notes.  It  was  held 
that  the  conveyance  was  fraudulent  and  void. 
How  v.  Camp,  Walk.  (Mich.)  427. 

1.  Failure  to  Take  Security.  —  Gregg  v.  Lee, 
37  La.  Ann.  164;  Alexander  v.  Todd,  I  Bond 
(U.  S.)  175.  Compare  National  Bank  v.  Gil- 
mer, 116  N.  Car.  684. 

If  an  insolvent  debtor,  sued  in  a  number  of 
cases,  conveys  absolulely  all  his  land  and  per- 
sonal property  to  his  son,  a  young  man  with- 
out property,  and  a  member  of  his  family,  for 
a  consideration  expressed,  but  not  paid  or  in 
any  manner  secured,  and  remains  in  posses- 
sion, these  are  unmistakable  badges  of  fraud, 
and  in  a  court  of  chancery  are  conclusive  of  a 
fraudulent  intent  to  hinder  and  delay  credit- 
ors.   Ringgold  v.  Waggoner,  14  Ark.  69. 

Where  an  insolvent  debtor  transfers  his 
effects  to  an  infant,- upon  an  agreement,  made 
dona  fide,  that  the  infant  should  pay  certain 
debts  contracted  by  them  both,  as  a  firm,  with- 
out providing  security  for  the  performance  of 
such  stipulation,  such  transfer  is  fraudulent  in 
law  and  void  as  against  creditors  McCorkle 
v.  Hammond,  2  Jones  L.  (47  N.  Car.)  444.  In 
this  case  the  court,  by  Pearson,  J.,  said: 
"  Had  the  father  executed  a  gift  of  all  this 
properly  to  the  son,  it  is  yielded  that  (he  gift 
would  be  void  as  against  creditors,  and  in 
legal  contemplation  there  is  no  difference  be- 
tween making  a  gift  and  leiting  a  minor  have 
property  without  surety,  or  other  means  of 
compelling  the  performance  of  the  stipulations 
on  the  part  of  the  minor,  which  can  be  made 
available  either  in  a  court  of  law  or  of 
equity." 

2.  Hickox  v.  Elliott,  27  Fed.  Rep.  830;  Gard- 
ner v.  Broussard,  3g  Tex.  372. 

3.  Conveying  Debtor's  Entire  Estate  —  Connecti- 
cut.—  Thomas  v.  Beck,  39  Conn.  241. 

Georgia.  —  Hoifer  v.  Gladden,  75  Ga.  532. 

Kentucky.  —  Bradley  v.  Buford,  Sneed  (Ky.) 
12,  2  Am.  Dec.  703;  Heialt  v.  Barnes,  5  Dana 
(Ky.)  219;  Bibb  v.  Baker,  17  B.  Mon.  (Ky.) 
292. 

New  Jersey.  —  Embury  v.  Klemm,  30  N.  J. 
Eq.  523:  Moore  v.  Roe,  35  N.  J.  Eq.  90. 

New  York. — Clark  v.  Wise,  (Supm.  Ct. 
Gen.  T.)  39  How.  Pr.  (N.  Y.)  97. 

Ohio.  —  Barr  v.  Hatch,  3  Ohio  527. 

Tennessee.  —  Grannis  v.  Smith,  3  Humph. 
(Tenn.)  179. 


Vermont.  — Amsden  v.  Fitch,  67  Vt  522. 
Wisconsin.  —  Bigelow  v.  Doolittle,  36  Wis. 


US- 

Compare  Goldsmith  v.  Erickson,  48  Neb.  48. 
4.  Conveying  More  Property  Mortgaged  than  Is 
Necessary  Held  a  Badge  of  Fraud.  —  Williams  v. 
Cheesebrough,  4  Conn.  356;  Banks  v.  Clapp, 
12  Ga.  514;  Goff  v.  Rogers,  71  Ind.  459;  Wood 
v.  Scott,  55  Iowa  114;  Lycoming  Rubber  Co. 
v.  King,  90  Iowa  343;  Jessup  v.  Johnston,  3 
Jones  L.  (48  N.  Car.)  335,  67  Am.  Dec.  243; 
Burgin  v.  Burgin,  1  Ired.  L.  (23  N.  Car.)  453. 

Where  the  judge,  in  a  case  depending  on 
the  question  whether  a  conveyance  was  fraudu- 
lent as  against  creditors,  instructed  the  jury 
that  in  order  to  render  the  conveyance  valid 
"the  property  transferred  must  be  estimated  at 
its  fair  value,  and  the  debt  to  which  it  is  to  be 
applied  must  be  liquidated,  adjusted,  and  can- 
celed;" it  was  held  that  this  was  a  misdirec- 
tion, as  the  jury  must  have  understood  from 
it  that  a  conveyance  unaccompanied  by  these 
tests  was  absolutely  fraudulent.  Had  they 
been  informed  that  these  were  badges  of 
fraud,  which  required  a  satisfactory  explana- 
tion, and  that  without  this  they  were  presump- 
tive of  covin,  the  charge  would  have  been 
unexceptionable.  But  it  was  too  much  to  de- 
clare that  they  proved  a  fraud  beyond  the 
possibility  of  refutation.  Williams  v.  Cheese- 
brough, 4  Conn.  356. 

When  Not  Excessive.  —  The  assignment  of  a 
claim  valued  at  upwards  of  two  thousand  dol- 
lars to  secure  a  debt  of  eight  hundred  and 
seventy  dollars  is  not  exclusive  if  the  claim  is 
merely  the  right  of  action  with  a  speculative 
value.  Hutmacherz/.  Anheuser-Busch  Brew- 
ing Assoc.,  71  111.  App  154.  Nor  is  a  mort- 
gage of  personal  property  valued  at  six  thou- 
sand six  hundred  dollars  exclusive  security  for 
a  debt  of  five  thousand  two  hundred  dollars. 
Clement  v.  Hartzell,  57  Kan.  482. 

The  assignment  of  fifty  thousand  dollars 
worth  of  personalty  to  secure  debts  aggre- 
gating eighteen  thousand  dollars  does  not  of 
itself  raise  a  presumption  of  fraud.  Boessneck 
v.  Cohn,  (Supm.  Ct.  Spec.  T.)  7  N.  Y.  Supp. 
620. 

With  Respect  to  the  Amount  of  Property,  it 

must  be  remembered  that,  as  it  cannot  be 
ascertained  what  accidents  may  occur  to  di- 
minish the  perishable  part  of  it  or  lessen  its 
value,  or  how  old  accounts  will  turn  out  upon 
collection,  it  is  usual  to  convey  more  in 
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considered  to  be  entitled  to  such  weight,1  and  is  merely  a  circumstance  which 
the  jury  may  consider.2 

(c)  Property  Consumable  in  Use.  —  The  fact  that  some  of  the  property  included 
in  a  mortgage  is  consumable  in  its  use  will,  when  there  is  a  reservation  in 
favor  of  the  mortgagor  of  the  possession  and  use  of  such  property,  render  the 
mortgage  fraudulent  in  law.3  But,  in  the  absence  of  such  a  reservation,  the 
circumstance  that  some  of  the  property  conveyed  is  consumable  in  the  use  and 
was  retained  by  the  mortgagor,  is  only  a  strong  badge  of  fraud.4 

(5)  In  Respect  to  the  Parties  —  Relationship. — The  relationship  of  the 
parties  to  a  conveyance  is  not  of  itself  a  badge  of  fraud,5  yet  since  a  debtor 

I 

mortgage  or  trust,  by  way  of  security,  than  it 
may  be  supposed  will  precisely  meet  the  de- 
mand. It  is,  indeed,  fair  that  the  creditor 
should  have  ample  security,  and  therefore  it 
furnishes  no  conclusive  argument  of  a  dishon- 
est purpose,  if  the  deed  conveys  property  of 
value  fully  to  cover  the  debts,  under  any  and 
all  contingencies  that  may  be  expected  or  rea- 
sonably apprehended.  But  it  is  equally  true, 
that,  under  pretense  of  securing  a  debt,  the 
debtor  may  convey  much  more  than  necessary 
for  that  purpose,  and  really  for  the  purpose 
of  securing  the  use  to  himself  and  baffling  his 
other  creditors.  Hence  the  question  is  one  of 
intention;  and  as  such,  it  was  in  this  case 
properly  left  to  the  jury,  with  the  requisite  ex- 
planations of  the  grounds  of  presumption  in 
support  of  and  against  the  deed.  Burgin  v. 
Burgin,  I  Ired  L.  (23  N.  Car.)  453. 

In  determining  I  he  value  of  the  property 
transferred  as  bearing  on  the  reasonableness 
of  the  agreed  price,  the  weight  to  be  given  to 
ihe  opinion  of  wilnesses  depends  on  their  ex- 
psrience,  and  their  knowledge  of  its  condition. 
The  controlling  test  generally  is  not  the  depre- 
ciation in  value,  Ihe  business  being  continued, 
but  whal  ihe  property  would  bring  in  fhe  mar- 
ket; and  the  undervalualion  of  some  of  the 
articles,  as  shown  by  subsequent" sales,  is  im- 
material, when  it  is  counterbalanced  by  the 
overvaluation  of  other  articles,  making  the 
aggregate  price  for  all  fair  and  reasonable. 
Chiomin  v.  Stern,  89  Ala.  207. 

Where  a  Debt  Is  Already  Well  Secured,  taking 
additional  security  by  a  mortgage  on  chattels 
is  evidence  of  fraud.  Jaffray  v.  Wolf',  4  Okla. 
303.  Contra,  Loucheim  v.  Talladega  First 
Nat.  Bin  :,  98  Ala.  521. 

1.  Held  Not  a  Badge  of  Fraud.  —  Davis  v. 
Schwartz,  155  U.  S.  631;  Downs  v.  Kissam,  10 
How.  (U.  S.)  102;  Loucheim  v.  Talladega  First 
Nat.  Bank,  98  Ala.  521;  Taylor  v.  Walkins, 
(Miss.  1898)  13  So.  Rep.  811;  Colbern  v.  Rob- 
inson, 80  Mo.  541;  Finke  v.  Pike,  50  Mo.  App. 
564;  Smith  v.  Bowen,  51  Neb.  24;;  Grand 
Island  Banking  Co.  v.  Costello,  45  Neb.  119; 
Boessneck  v.  Cohn,  (Supm.  Ct.  Spec.  T.)  7  N. 
Y.  Supp.  620;  Sherwin  v.  Gaghagen,  39  Neb. 
238;  Black  Hills  Mercantile  Co.  v.  Gardiner,  5 
S.  Dak.  246;  Padgitt  v.  Porter,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  429. 

It  is  no  badge  of  fraud  for  a  mortgage, 
which  is  a  mere  security,  to  cover  more  prop- 
erty than  will  secure  the  debt  due.  Any  cred- 
itor may  pay  the  mortgage  debt,  and  proceed 
against  the  property;  or  he  may  subject  ii  to 
the  payment  of  his  debt,  by  other  modes  of 
proceeding.  Downs  v.  Kissam,  10  How.  (U. 
S.)  102. 


2.  Is  a  Circumstance  Which  the  Jury  May  Con- 
sider.—  Menzesheimer  v.  Kennedy,  75  Wis. 
41 1;  Crapster  v.  Williams,  21  Kan.  109. 

The  fact  that  the  value  of  the  property  sold 
may  have  been  largely  in  excess  of  the  debt 
due  the  vendee  would  not  of  itself  make  the 
sale  fraudulent,  but.  it  would  be  a  fact  from 
which  the  jury  might  infer  that  a  preference 
was  made  in  fraud  of  credilois,  and  the  jury 
should  be  so  instructed.  Stale  v.  Mason,  112 
Mo.  374,  34  Am.  St.  Rep.  390. 

The  fact  that  a  chattel  mortgage  covers 
property  largely  exceeding  in  value  the 
amount  of  the  debt  secured  raises  no  conclu. 
sive  presumption  of  fraud  as  to  ciediiors  ot 
the  mortgagor.  Such  fact  is  at  most  evidence 
of  fraud,  to  be  given  such  consideration  as  it 
may  be  entitled  to,  in  conneciion  with  the 
other  circumstances  surrounding  the  transac- 
tion involved.  Kilpatrick-Koch  Dry  Goods- 
Co.  v.  Strauss,  45  Neb.  793. 

3.  Trabue  v.  Willis,  Meigs  (Tenn.)  583, 
note;  Wade  v.  Green,  3  Humph.  (Tenn.)  554. 

4.  Darwin  v.  Handley,  3  Yerg.  (Tenn.)  502; 
Simpson  v.  Mitchell,  8  Yerg.  (Tenn.)  417; 
Masson  v.  Anderson,  3  Baxt.  (Tenn.)  290; 
Lincoln  Sav.  Bank  v.  Ewing,  12  Lea  (Tenn.) 
598. 

5.  Fact  of  Relationship  Not  a  Badge  of  Fraud  — 

United  States.- — Means  v.  Montgomery,  23 
Fed.  Rep.  421;  Davis  v.  Schwartz,  155  U.  S. 
631. 

Alabama.  —  Montgomery  v.  Kirksey,  26  Ala. 
172;  Troy  v.  Smith,  33  Ala.  469;  Tompkins  v. 
Nichols,  53  Ala.  197;  Moog  v.  Farley,  79  Ala. 
246;  Teague  v.  Lindsey,  106  Ala.  266. 

District  of  Columbia.  —  Clark  v.  Krause,  2 
Mackey  (D.  C.)  559. 
Florida.  —  Wilson  v.  Lott,  5  Fla.  305. 
Iowa.  —  Fleischer  v.  Dignon,  53  Iowa  288. 
Michigan.  —  Sieel   v.  De  May,  102  Mich. 
274. 

Missouri.  —  Renney  v.  Will'ams,  89  Mo. 
139- 

Nebraska.  —  Lininger  -v.  Herron,  18  Neb. 
450;  Farrington  v.  Stone,  35  Neb.  456. 

ATew  Jersey.  —  Demaresi  v.  Terhune,  18  N. 
J.  Eq.  45. 

New  York.  —  Shultz  v.  Hoagland,  85  N.  Y. 
468;  Lindsley  v.  Van  Corltandt,  67  Hun  (N. 
Y.)  145. 

Tennessee.  —  Bumpas  v.  Dotson,  7  Humph. 
(Tenn.)  310,  46  Am.  Dec.  81;  Robinson  v. 
Frankel,  85  Tenn.  475;  Maryville  Bank  v. 
Thornton,  (Tenn,  Ch.  1895)  35  S.  W.  Rep.  565. 
Texas.  —  King  v.  Russell,  40  Tex.  124. 
Wisconsin.  —  Bleiler  v.  Moore,  88  Wis.  438; 
Stevens  v.  Breen,  75  Wis.  595. 

A  mortgage  founded  on  valuable  and  ade- 
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contemplating  a  fraud  on  his  creditors  would  be  likely  to  seek  the  aid  of  a 
relative,  rather  than  a  stranger,  it  is  a  fact  which  naturally  lends  greater  weight 
to  other  unfavorable  circumstances  and  renders  necessary  fuller  and  more  dis- 
tinct proof  of  the  consideration  and  of  the  fairness  of  the  transaction.1 

(6)  In  Respect  to  the  Form  and  Purpose  of  the  Conveyance  —  Absolute  Conveyance 
as  Security.  —  In  some  of  the  states  it  is  held  that  the  taking  of  an  absolute  con- 
veyance as  security  for  an  existing  debt  amounts  to  a  secret  trust  in  favor  of 
the  grantor,  and  is  therefore  fraudulent  and  void  in  law.2    In  other  states, 


quate  consideration  will  not  be  declared  void 
for  fraud,  when  assailed  by  a  subsequent  pur- 
chaser at  execution  sale  against  the  mort- 
gagor, merely  on  proof  of  the  mortgagor's 
embarrasssed  condition  and  relationship  to  the 
mortgagee.    Troy  v.  Smith,  33  Ala.  469. 

Sale  of  Goods  to  Relation.  —  Where  the  sale  of 
a  stock  of  goods  is  sought  to  be  sel  aside  as 
fraudulent  and  void,  the  mere  fact  that  there 
was  a  kinship  between  the  vendor  and  vendee, 
without  other  evidence  lending  to  show  Dad 
faith,  is  not  of  itself  a  badge  of  fraud,  and 
does  not  of  itself  raise  the  presumption  of 
fraud,  and  therefore  demand  clearer  proof  of 
the  good  faith  of  the  parties  than  if  they  were 
not  related.    Teague  v.  Lindsey,  106  Ala.  266. 

A  General  Assignment  to  a  Relative  as  trustee 
for  the  benefit  of  creditors  is  open  to  more  sus- 
picion, since  such  are  more  often  selected  as 
instruments  for  creating  a  secret  trust  in  favor 
of  the  assignor.  Davis  v.  Schwartz,  155  U.  S. 
631. 

1.  Relationship  of  Parties  Gives  Greater  Weight 
to  Other  Suspicious  Circumstances — United  Slates. 
—  California  Bank  v.  Cowan,  75  Fed.  Rep. 
145;  Davis  v.  Schwartz,  155  U.  S.  631. 

Alabama.  —  Reeves  v.  Skipper,  94  Ala.  407; 
Montgomery  v.  Kirksey,  26  Ala.  172;  Hub- 
bard v.  Allen,  59  Ala.  283;  Marshall  v.  Croom, 
60  Ala.  121;  Harrell  v.  Mitchell,  61  Ala.  271; 
Owens  v.  Hobbie,  82  Ala.  466;  Lehman  v. 
Greenhut,  88  Ala.  478. 

District  of  Columbia.  —  Clark  v.  Krause,  2 
Mackey  (D.  C.)  559. 

Georgia.  —  Booher  v.  Worrill,  57  Ga.  235. 

Illinois.  —  Martin  v.  Duncan,  156  111.  274. 

Indiana.  —  Laird  v.  Davidson,  124  Ind.  412. 

Iowa.  —  Kaiser  v.  Waggoner,  59  Iowa  40. 

Kansas.  —  Burton  v.  Boyd,  7  Kan.  17;  Ken- 
nedy v.  Powell,  34  Kan.  22;  Whitson  v.  Griffis, 
39  Kan.  211,  7  Am.  St.  Rep.  546. 

Maine.  —  Robinson  v.  Clark,  76  Me.  493. 

Massachusetts.  —  Libby  v.  Crossley,  31  Fed. 
Rep.  647. 

Missouri.  —  Renney  v.  Williams,  89  Mo.  139. 

Nebraska.  —  Omaha  First  Nat.  Bank  v.  Bart- 
lett,  8  Neb.  329;  Lipscomb  v.  Lyon,  19  Neb. 
511 ;  Stevens  v.  Carson,  30  Neb.  544. 

New  Jersey.  —  Demarest  v.  Terhune,  18  N. 
J.  Eq.  45- 

New  York.  —  Sands  v.  Codwise,  4  Johns.  (N. 
Y.)  536,  4  Am.  Dec.  305;  Shultz  v.  Hoagland, 
85  N.  Y.  468. 

Oregon.  —  Marks  v.  Crow,  14  Oregon  382. 

Pennsylvania.  —  Lloyd  v.  Williams,  21  Pa. 
St.  327. 

Tennessee.  —  Bumpas  v.  Dotson,  7  Humph. 
(Tenn.)  310  46  Am.  Dec.  81;  Maryville  Bank 
v.  Thornton,  (Tenn.  Ch.  1895)  35  S.  W.  Rep. 
565;  Robinson  v.  Frankel,  85  Tenn.  475. 

West  Virginia.  —  Knight  v.  Capito,  23  W. 
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Va.  639;  Burt  v.  Timmons,  29  W.  Va.  441,  6 
Am.  St.  Rep.  664. 

Wisconsin.  —  Gettelman  v.  Gitz,  78  Wis. 
439;  Hoxie  v.  Price,  31  Wis.  86;  Horton  v. 
Dewey,  53  Wis.  413;  Breslauer  v.  Geilfuss,  65 
Wis.  377. 

2.  Absolute  Deed  As  Security  Void  Per  Se  — 

Alabama.  —  Bryant  v.  Young,  21  Ala.  264; 
Hartshorn  v.  Williams,  31  Ala.  149;  Sims  v. 
Gaines,  64  Ala.  396;  Tryon  v.  Flournoy,  80 
Ala.  321;  Campbell  v.  Davis,  85  Ala.  56;  Hill 
v.  Rutledge,  83  Ala.  162;  Danner  Land,  etc., 
Co.  v.  Stonewall  Ins.  Co.,  77  Ala.  184;  Pros- 
kauer  v.  People's  Sav.  Bank,  77  Ala.  257; 
Steiner  v.  Scholze,  114  Ala.  88. 

California.  —  Chenery  v.  Palmer,  6  Cal.  122, 
65  Am.  Dec.  493. 

Connecticut.  —  Hough  v.  Ives,  I  Root  (Conn.) 
492;  North  v.  Belden,  13  Conn.  376,  35  Am. 
Dec.  83. 

Illinois.  —  Beidler  v.  Crane,  135  111.  92,25 
Am.  St.  Rep.  349. 

Missouri.  —  Pattison  v.  Letton,  56  Mo.  App. 
325;  Rock  Island  Nat.  Bank  v.  Powers,  134 
Mo.  432;  Mankato  First  Nat.  Bank  v.  Kansas 
City  Lime  Co.,  43  Mo.  App.  561. 

Nebraska.  —  Gillespie  v.  Cooper,  36  Neb. 
775- 

New  Hampshire.  —  Parker  v.  Pattee,  4  N. 
H.  176;  Winkley  v.  Hill,  9  N.  H.  31,  31  Am. 
Dec.  215;  Tifft  v.  Walker,  10  N.  H.  150; 
Badger  v.  Story,  16  N.  H.  168;  Smyth  v.  Car- 
lisle, 16  N.  H.  464;  Ladd  v.  Wiggin,  35  N.  H. 
421,  69  Am.  Dec.  551;  Watkins  v.  Arms,  64  N. 
H.  99;  Stratton  v.  Putney,  63  N.  H.  577. 

North  Carolina.  —  Halcombe  v.  Ray,  1  Ired. 
L.  (23  N.  Car.)  340;  Gregory  v.  Perkins,  4 
Dev.  L.  (15  N.  Car.)  50;  Bernhardt  v.  Brown, 
122  N.  Car.  587. 

Pennsylvania.  —  McCulloch  v.  Hutchinson, 
7  Watts  (Pa.)  434,  32  Am.  Dec,  776;  Friedley 
v.  Hamilton,  17  S.  &  R.  (Pa.)  70,  17  Am.  Dec. 
638;  Manufacturers',  etc.,  Bank  v.  State 
Bank,  7  W.  &  S.  (Pa.)  335,  42  Am.  Dec.  240. 

See  also  Gibbs  v.  Thompson,  7  Humph. 
(Tenn.)  179. 

A  stipulation  in  a  deed  purporting  to  be  ab- 
solute on  its  face,  that  part  of  the  property 
thereby  conveyed  should  be  sold,  and  the 
proceeds  accounted  for  by  the  grantee,  is 
demonstrative  evidence  that  there  was  a  trust 
reposed  in  the  grantee,  and  that  the  convey- 
ance was  only  a  security  for  the  payment  of  a 
debt  due  the  grantee.  Simpson  v.  Mitchell,  8 
Yerg.  (Tenn.)  417. 

B.  being  in  insolvent  circumstances  exe- 
cuted to  M.  an  assignment,  absolute  upon  its 
face,  of  a  stock  of  goods,  and  delivered  pos- 
session. Upon  proof  of  an  agreement  betweem 
the  parties  that  M.  should  sell  the  goods,  and 
should  after  paying  a  debt  due  to  himself  pay 
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however,  the  conveyance  is  not  considered  void  per  se,1  but  the  fact  that  the 
deed  does  not  disclose  the  real  nature  of  the  transaction  is  held  to  be  merely 
a  badge  of  fraud.2 

(7)  In  Respect  to  the  Time  of  the  Conveyance  —  Conveyance  Pending  Suit.  — 
The  fact  that  a  sale  is  made  by  an  insolvent  debtor  pending  the  suit  of  a 
particular  creditor  has  been  held  to  be  a  badge  of  fraud.3 

(8)  Failure  to  Record  Conveyance.  —  The  fact  that  a  creditor  to  whom  his 
debtor  has  given  a  mortgage  as  security,  withholds  the  conveyance  from  record, 


the  residue  to  B.,  the  transaction  was  held 
to  be  fraudulent  and  void.  McCulloch  v. 
Hutchinson.  7  Watts  (Pa.)  434.  32  Am. Dec. 
776. 

In  Gregory  v.  Perkins,  4  Dev.  L.  (15  N. 
Car.)  50,  a  deed  to  the  plaintiff  purported  to 
be  absolute  and  to  convey  two  female  slaves 
and  to  be  made  upon  the  consideration  of  four 
hundred  dollars  then  paid.  Evidence  was 
gi^en  on  the  part  of  the  defendant  that  at  the 
lime  of  this  conveyance  it  was  agreed  by  parol 
that  the  vendor  might  at  any  time  redeem  the 
negroes  upon  the  payment  of  four  hundred 
dollars,  and  in  the  meantime  keep  them  upon 
an  annual  hire  of  forty  dollars.  It  was  held 
that  the  deed  was  fraudulent  and  void  against 
the  creditors  of  the  vendor. 

A  voluntary  assignment  is  bad,  when  it  con- 
veys only  the  possession  of  the  effects  assigned, 
and  not  the  property,  for  twenty-five  days, 
and  provides  that  if  within  that  time  the  as- 
signor shall  satisfy  certain  creditors  named, 
then  the  effects  are  to  be  returned  to  the  as- 
signor; if  not,  then  they  are  to  be  sold  for  the 
use  of  the  creditors.  Whallon  v.  Scott,  10 
Watts  (Pa.)  237. 

1.  Absolute  Deed  Given  as  Security  Not  Void 
Per  Se  —  United  States.  —  Chickering  v.  Hatch, 
3  Sumn.  (U.  S.)  474. 

Colorado.  —  McClure  v.  Smith,  14  Colo.  297; 
Ross  v.  Duggan,  5  Colo.  100. 

Iowa.  —  Cathcart  v.  Grieve,  104  Iowa  330; 
Fuller  v.  Griffith,  91  Iowa  632. 

Kansas.  —  Peoria  First  Nat.  Bank  v.  Jaffray, 
41  Kan.  694. 

Maine.  —  Emmons  v.  Bradley,  56  Me.  333; 
Stevens  v.  Hinckley,  43  Me.  440. 

Massachusetts.  —  Harrison  v.  Phillips  Acad- 
emy, 12  Mass.  456;  New  England  Marine  Ins. 
Co.  v.  Chandler,  16  Mass.  275;  Parkman  v. 
Welch,  19  Pick.  (Mass.)  231;  Cutler  v.  Dickin- 
son, 8  Pick.  (Mass.)  386;  Rawson  v.  Plaisted, 
151  Mass.  71. 

Mississippi.  —  Mobile  Bank  v.  Tishomingo 
Sav.  Inst.,  62  Miss.  250. 

New  Jersey.  —  Muchmore  v.  Budd,  53  N.  J. 
L.  369;  Moore  v.  Roe,  35  N.  J.  Eq.  90. 

New  York.  —  Rigney  v.  Tallmadge,  (Supm. 
Ct.  Spec.  T.)  17  How.  Pr.  (N.  Y.)  556. 

Vermont.  —Gibson  v.  Seymour,  4  Vt.  518; 
Barker  v.  French,  t8  Vt.  460;  Bigelow  v.  Top- 
liff,  2;  Vt.  273. 

Virginia.  —  Didier  v.  Patterson,  93  Va.  534. 

Washington. — Samuel  v.  Kittenger,  6 
Wash.  261. 

Wisconsin.  —  McFarlane  v.  Louden,  99  Wis. 
620;  Rock  v.  Collins,  99  Wis.  630. 

In  Chickering  v.  Hatch,  3  Sumn.  (U.  S.)  474, 
a  conveyance  of  certain  premises,  absolute  in 
its  form,  but  admitted,  by  the  answer  in  chan- 
cery, to  be  a  mortgage  security  merely  for 
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certain  debts,  was  treated  as  a  valid  security 
to  the  extent  of  these  debts,  and  the  premises, 
subject  to  this  charge,  were  held  to  be  liable 
to  a  judgment  creditor  of  the  original  grantor. 

An  absolute  deed  of  land  made  by  the 
principal  in  an  administration  bond,  to  a 
surety,  the  grantor  taking  back  a  writing  not 
under  seal,  for  a  reconveyance,  upon  the 
grantee's  being  saved  harmless  upon  the 
bond,  is  not  per  se  fraudulent  as  against 
the  creditors  of  the  grantor.  Cutler  v.  Dickin- 
son, 8  Pick.  (Mass.)  386. 

2.  Taking  Absolute  Deed  as  Security  a  Badge  of 
Fraud —  Colorado.  —  Ross  v.  Duggan,  5  Colo. 
85;  McClure  v.  Smith,  14  Colo.  297. 

Iowa.  —  Fuller  v.  Griffith,  91  Iowa  632. 

Maine. — Clark  v.  French,  23  Me.  228,  39 
Am.  Dec.  618;  Wyman  v.  Brown,  50  Me.  I3q. 

New  Jersey.  —  Moore  v.  Roe,  35  N.  J.  Eq. 
90. 

Vermont.  —  Smith  v.  Onion,  19  Vt.  427. 

Compare  Haseltine  v.  Espey,  13  Oregon  301. 

The  taking  of  an  absolute  deed  as  security 
for  money  is  a  badge  of  fraud,  for  it  is  calcu- 
lated to  make  creditors  believe  that  no  part  of 
the  property  is  subject  to  their  demands,  when 
in  fact  it  is  otherwise.  Moore  v.  Roe,  35  N. 
J.  Eq.  90. 

When  an  absolute  conveyance,  by  an  in- 
solvent person,  is  made  to  secure  a  debt  in 
amount  very  much  less  than  the  value  of  the 
property,  and  the  grantor  is  permitted  to  re- 
main in  possession,  and  to  tieat  the  property 
in  all  respects  as  his  own,  it  is  held  that  these 
circumstances  are  prima  Jacie  evidence  of 
fraud;  which,  unless  satisfactorily  explained, 
becomes  conclusive.  Clark  v.  French,  23  Mc. 
2 3°.  39  Am.  Dec.  618;  Wyman  v.  Brown,  50 
Me.  139. 

3.  Conveyance  Pending  Suit.  —  Peck  v.  Land, 
2  Ga.  1,  46  Am.  Dec.  368;  Summers  v.  Taylor, 
80  Ky.  429;  Moore  v.  Roe,  35  N.  J.  Eq.  90. 

Where  a  debtor  in  failing  circumstances, 
and  just  before  judgments  for  large  amounts 
were  rendered  against  him,  made  a  sale  of 
his  property  for  the  purpose,  as  alleged  by 
him,  of  preferring  certain  of  his  creditors,  it 
is  incumbent  on  him  to  show  by  proof  that 
the  sale  was  made  bona  fide  for  such  purpose. 
Stanton  v.  Green,  34  Miss.  576. 

A  conveyance  will  not  be  declared  fraudu- 
lent although  made  when  many  actions  are 
pending,  if  made  in  good  faith;  nor  will  the 
fact  that  actions  are  pending  be  of  itself  suffi- 
cient to  overthrow  the  conveyance.  But  the 
fact  that  an  action  is  pending  is  always  proper 
for  the  consideration  of  the  jury,  and  it  is  not 
error  to  direct  their  attention  to  it  as  one  of 
the  circumstances  usually  attending  a  convey- 
ance made  to  defraud  creditors.  Sherman  v. 
Hogland,  73  Ind.  472. 
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is  not  as  an  independent  and  isolated  fact,  standing  alone  and  disconnected 
from  other  suspicious  circumstances,  sufficient  evidence  of  a  fraudulent  intent.1 
Intent  to  Give  Debtor  a  Fictitious  Credit.  —  If,  however,  the  mortgage  is  withheld 
from  record  in  order  to  give  the  mortgagor  a  fictitious  credit,  it  is  void.2 

(9)  Failure  to  Foreclose  Mortgage.  —  A  short  delay  in  its  enforcement  after 
the  law  day  of  a  mortgage  executed  by  an  insolvent,  does  not  render  the 
instrument  void  as  to  other  creditors  of  the  grantor.3 

(10)  Subsequent  Employment  of  Vendor.  —  While  it  is  not  a  fraud  per  se  for 
the  vendor  of  a  stock  of  goods  to  be  employed  by  the  vendee  as  a  clerk  to 
carry  on  the  business,  it  is  a  circumstance  creating  a  strong  presumption  of 
fraud,  and  especially  so  when  the  vendor  uses  and  controls  the  property  as  he 
did  before  the  sale.  In  such  a  case,  it  requires  clear  and  satisfactory  proof  to 
rebut  the  presumption.4 


1.  Failure  to  Record  Conveyance  —  United 
States.  —  Blanks  v.  Klein,  53  Fed.  Rep.  436  2 
U.  S.  App.  363;  Fechheimer  v.  Baum,  43  Fed. 
Rep.  719. 

Illinois.  —  Kaas  v.  Sternbach,  156  111.  44. 

Indiana.  —  Hutchinson  v.  Michigan  City 
First  Nat.  Bank,  133  Ind.  271,  36  Am.  St.  Rep. 
537- 

Iowa.  —  Mull  v.  Dooley,  89  Iowa  312; 
Lemert  v.  McKibben,  91  Iowa  345. 

Kansas.  —  Peoria  First  Nat.  Bank  v.  Jaflray, 
41  Kan.  694. 

Kentucky.  —  Alexander  v.  Smith,  2  Duv. 
(Ky.)5i8. 

Mississippi.  —  Klein  v.  Richardson,  64 
Miss.  41;  Day  v.  Goodbar,  69  Miss.  687. 

Missouri.  —  State  v.  Flynn,  56  Mo.  App.  236. 

New  York.  —  Howe  v.  Striker,  (N.  Y.  Super. 
Ct.  Eq.  T.)  5  Misc.  (N.  Y.)  309. 

North  Carolina.  —  Nadal  v.  Britton,  112  N. 
Car.  180. 

Tennessee.  —  Cowan  v.  Gill,  11  Lea  (Term.) 
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Virginia.  —  King  v.  Levy,  (Va.  1895)  22  S. 
E.  Rep.  492. 

Wisconsin  —  Beloit  Second  Nat.  Bank  v. 
Merrill,  81  Wis.  142,  29  Am.  St.  Rep.  870. 

When  insolvent  debtors  made  conveyances 
of  real  estate  to  creditors,  for  the  purpose  of 
securing  a  bona  fide  indebtedness,  and  the  cred- 
itors withheld  the  conveyances  from  record, 
with  an  honest  belief  that  their  indebtedness 
would  be  paid,  and  without  any  agreement  or 
understanding  with  the  debtors  that  the  con- 
veyances should  be  withheld  from  record,  for 
the  purpose  of  benefiting  their  debtors  in  some 
wav.  such  conveyances  are  not  fraudulent  as 
to  the  other  creditors  because  they  were  not 
recorded.  Peoria  First  Nat.  Bank  v.  Jaffray, 
41  Kan.  694. 

A  mortgage  given  to  secure  a  debt  will  not, 
in  the  absence  of  proof  of  fraud  or  injury,  be 
adjudged  fraudulent  as  to  creditors,  merely 
because  it  was  deposited  with  the  clerk  with 
instructions  that  it  was  not  to  be  recorded 
until  the  mortgagee  so  instructed  him. 
Alexander  v.  Smith,  2  Duv.  (Ky.)  518. 

2.  Giving  Mortgagor  Fictitious  Credit.  —  1 
Story's  Eq.  Juris.,  §  353. 

England. — Cadogan  v.  Kennett,  2  Cowp. 
432. 

United  States.  —  Davis  v.  Schwartz.  155  U. 
S.  631;  Blennerhassett  v.  Sherman,  105  U.  S. 
117;  Klein  n.  Hoffheimer,  132  U.  S.  367; 
Clements  v.  Moore,  6  Wall.  (U.  S.)  299. 


Alabama.  —  Mobile  Sav.  Bank  v.  McDonnell, 
87  Ala.  736;  Pulliam  v.  Newberry,  41  Ala. 
168;  Lehman  v.  Van  Winkle,  92  Ala.  443. 
Indiana.  —  Adams  v.  Curtis,  137  Ind.  175. 
Iowa.  —  Liddle  v.  Allen,  90  Iowa  738;  Goll, 
etc.,  Co.  v.  Miller,  87  Iowa  426;  Sweet  v. 
Wright,  57  Iowa  514. 

Missouri.  —  Stale  Sav.  Bank  v.  Buck,  123 
Mo.  141;  Central  Nat.  Bank  v.  Doran,  109 
Mo.  40. 

Nebraska.  —  Bacon  v.  P.  Brockman  Com- 
mission Co.,  48  Neb.  365. 

New  Hampshire.  —  Kobinson  v.  Holt,  39  N. 
H.  557.  75  Am.  Dec.  233. 

New  Jersey.  —  Roe  v.  Meding,  53  N.  J.  Eq. 
350;.  Montgomery  v.  Phillips,  53  N.  J.  Eq. 
203;  Sayre  v.  Fredericks,  16  N.  J.  Eq.  205; 
Holt  v.  Creamer,  34  N.  J.  Eq.  181. 

New  York.  —  Wickham  v.  Miller,  12  Johns. 
(N.  Y.)  320. 

South  Dakota. — Jewett  v.  Sundback,  5  S. 
Dak.  in. 

In  Blennerhassett  v.  Sherman,  105  U.  S. 
100,  an  insolvent  debtor  had  executed  a  mort- 
gage upon  his  entire  estate  for  a  very  large 
sum  of  money.  The  secured  creditor  not  only 
knew  of  the  debtor's  insolvency,  but  actively 
concealed  the  mortgage  by  purposely  with- 
holding it  from  the  record,  and  in  Ihe  mean- 
while represented  the  mortgage  debtor  as 
having  a  large  estate  and  unlimited  credit  — 
all  this  being  done  for  the  fraudulent  purpose 
of  giving  him  a  fictitious  credit  —  and  by  this 
means  he  was  enabled  to  contract  other  debts 
which  he  could  not  pay.  This  fraudulent  in- 
tent  was  held  to  vitiate  the  mortgage  as  a 
valid  security,  and  to  render  it  void. 

3.  Pugh  v.  Harwelt,  108  Ala.  486. 

4.  Subsequent  Employment  of  Vendor.  —  Ste- 
vens v.  Irwin,  15  Cal.  506,  76  Am.  Dec.  500; 
Godchaux  v.  Mulford,  26  Cal.  316,  85  Am. 
Dec.  178;  Ford  v.  Chambers,  28  Cal.  13;  Gold- 
stein v.  Nunan,  6^  Cal.  542;  Grady  -v.  Baker, 
3  Dakota  296;  Warner  v.  Carlton,  22  111.  424; 
Rothgerber  v.  Gough,  52  111.  436;  Stanley  v. 
Robbins,  36  Vt.  423. 

The  fact  that  one  of  the  grantors  in  the  deed 
of  assignment  was  afterwards  engaged  in  the 
storehouse  in  the  capacity  of  clerk  is  not  in 
itself  evidence  of  fraud  in  making  the  assign- 
ment. Savery  v.  Spaulding,  8  Iowa  239,  74 
Am.  Dec.  300. 

Although  the  appointment  of  the  assignor  as 
his  agent,  by  the  assignee,  to  collect  the  choses 
in  action  assigned,  is  to  be  regarded  with  sus- 
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FRAY.  —  See  the  title  Affray,  vol.  i ,  p.  915. 

FREE.  (See  also  the  title  Duress,  vol.  10,  p.  320;  and  see  Pum.ic.) — 
Free  means,  without   constraint  or  compulsion;1    open    to  all,  public;* 


picion,  yet  that  circumstance  alone  will  not 
afford  sufficient  evidence  of  an  original  intent 
on  the  part  of  the  assignor  and  assignee,  or  of 
either  of  them,  to  defraud  creditors.  Brown- 
ing v.  Hart,  6  Barb.  (N,  Y.)  91. 

1.  Acknowledgment.  (See  also  the  title 
Acknowledgments,  vol.  1,  p.  520.)  —  Freely 
means  without  constraint  or  compulsion. 
Accordingly,  under  a  statute  requiring  the 
officer  who  takes  an  acknowledgment  of  a 
married  woman  to  certify  that  on  "  a  private 
examination,  etc.,  she  executed  such  con- 
veyance  freely  and  without  any  fear  or  com- 
pulsion of  her  husband,"  the  omission  to  state 
that  it  was  done  freely  is  immaterial  if  the 
certificate  sets  out  that  it  was  done  without  fear 
or  compulsion.  Meriam  v.  Harsen,  2  Barb. 
Ch.  (N.  Y.)  232,  4  Edw.  (N.  Y.)  70;  Dennis  v. 
Tarpenny,  20  Barb.  (N.  Y.)  371.  See  also 
Dundas  v.  Hitchcock,  12  How.  (U.  S.)  269; 
Blair  v.  Sayre,  29  W.  Va.  613. 

Eight  of  Suffrage.  —  A  man  is  prevented  from 
freely  exercising  the  right  of  suffrage  when,  in 
its  exercise,  any  kind  of  constraint  is  put  upon 
him  by  force,  threats,  intimidation,  or  any 
other  sort  of  duress,  bodily  or  mental.  U.  S. 
v.  Souders,  2  Abb.  (U.  S.)  462.  See  also  the 
title  Elections,  vol.  10,  p.  776. 

Free  and  Arbitrary  Distinguished.  —  la  Kam- 
per  v.  Hawkins,  1  Va.  Cas.  23,  it  was  said: 
"  The  difference  between  a  free  and  an  arbi- 
trary government  I  take  to  be  that  in  the  for- 
mer limits  are  assigned  to  those  to  whom  the 
administration  is  committed;  but  the  latter 
depends  on  the  will  of  the  departments  or 
some  of  them." 

Free  State.  (See  also  the  title  Statutes.)  — 
A  slate  constitution  conferred  upon  the  legis- 
lature power  to  determine  the  rules  cf  its  pro- 
ceedings, to  punish  its  members  for  disorderly 
behavior,  to  expel  a  member,  and  all  "  other 
powers  necessary  for  a  branch  of  the  legisla- 
ture of  a  free  state."  It  was  contended  that 
under  this  provision  the  legislature  could 
make  no  law  which  was  inconsistent  with  the 
freedom  of  the  state.  The  court,  in  rejecting 
this  argument,  said:  "  But  it  is  very  mani- 
festly meant,  not  to  limit  the  powers  of  the 
General  Assembly,  but  to  confer  certain 
parliamentary  privileges  on  the  separate 
branches,  so  that  each  house,  when  in  session, 
could,  \v;:hout  the  concurrence  of  the  other, 
promptly  protect  itself  against  indecency,  dis- 
order, corruption,  or  other  misbehavior  of 
members  or  strangers.  The  word  free  is  to  be 
understood  of  the  state  in  her  corporate  capac- 
ity, and  in  the  sense  of  independent  or  sover- 
eign, and  not  of  her  individual  citizens.  If  it 
can  be  construed  as  a  restraint  of  legislative 
power,  it  renders  the  Declaration  of  Rights 
useless,  and  reduces  all  the  provisions  for  that 
purpose  to  a  single  phrase."  Sharpless  v. 
Philadelphia,  21  Pa.  St.  165. 

Freely  Enjoy  —  Fee  Simple.  (See  also  the 
title  Wills.) —  A  gift  of  real  property  by  one  to 
B  ,  by  him  freely  to  be  possessed  and  enjoyed, 
has  been  held  to  pass  a  fee  simple.  Love- 
acres  v.  Blight,  1  Cowp.  352;   Campbell  v. 


Carson,  12  S.  &  R.  (Pa.)  56;  Burkart  v. 
Bucher,  2  Binn.  (Pa.)  464. 

But  in  Lloyd  v.  Jackson,  L.  R.  1  Q.  B.  579; 
Wheaton  v.  Andress,  23  Wend.  (N.  Y.)  452; 
Goodriglu  v.  Barron,  11  East  220,  it  was  held 
that  the  words  "  freely  to  be  possessed  and 
enjoyed  "  did  not  carry  a  fee  simple. 

However,  in  a  devise  to  a  wife,  coupled  with 
a  direction  to  educate  children  and  settle  them 
in  business,  indicating  an  intention  that  the 
wife  should  take  the  entire  estate  to  cairy  out 
the  testator's  wishes,  the  words  "freely  to  be 
possessed  and  enjoyed  "  pass  the  fee.  Lloyd 
v.  Jackson,  L.  R.  1  O.  B.  571,  L.  R.  2  Q.  B. 
269. 

Free  Baptist  and  Tree-will  Baptist  are  iden- 
tical in  meaning.    Park  v.  Chaplin,  96  Iowa  55. 

2.  Schools.  (See  also  the  title  Schools.)  — 
Schools  have  been  held  not  free  to  classes 
of  persons  who  are  denied  admission  to  any 
of  them,  though  admitted  toothers.  Board  of 
Education  v.  Tinnon,  26  Kan.  20. 

Same  —  Charges  for  Tuition.  —  A  deed  pro- 
vided that  the  premises  conveyed  should  be 
"  held  and  appropriated  by  said  city  for  the 
use,  maintenance,  and  support  of  a.  free  school, 
and  for  no  other  purpose."  In  construing  this 
deed,  in  Le  Couteulx  v.  Buffalo,  33  N.  Y.  339, 
the  court  said:  "  The  term  ''free  school'  is  not 
used  in  the  sense  in  which  it  may  be  consid- 
ered descriptive  of  our  common  schools, 
under  the  then  existing  system  of  the  state, 
that  is,  free  in  respect  to  the  universal  admis- 
sibility of  the  children  of  all  classes  of  inhabit- 
ants of  districts,  but  to  indicate  a  school  which 
should  be  free,  in  a  pecun  ary  sense,  and  in 
respect  to  the  expenses  or  charges  for  tuition 
to  be  bestowed  therein." 

Free  Public  Schools  —  Taxation. —  In  St, 
Joseph's  Church  v.  Assessors  of  Taxes,  12  R.  I. 
.  19,  it  was  held  that  where  a  statute  exempted 
free  public  schools  from  taxation,  the  term 
"free  public  schools  "  meant  the  schools  which 
were  established,  maintained,  and  regulated 
under  the  statute  laws  of  the  state,  and  did 
not  include  schools  gratuitously  open  to  all, 
without  distinction  of  sect,  but  which  were 
managed  and  controlled  exclusively  by  the 
officers  of  a  particular  church.  See  the  title 
Exemptions  (from  Taxation),  vol.  12,  p.  266. 

Free  —  Boom  Companies.  (See  also  the  title 
Boom  Companies,  vol.  4,  p.  707.) — A  state 
constitution  provided  that  a  river  should  be  a 
"  common  highway  and  forever  free,  *  *  * 
without  any  tax,  duty,  impost,  or  toll  there- 
for." In  holding  that  the  legislature  had 
power  to  authorize  a  boom  company  to  con- 
struct and  maintain  a  boom  and  collect  boom- 
age,  the  court  said:  "  Now  the  effect  of  all  this 
is  to  constitute  the  Knife  Falls  Boom  Com- 
pany a  public  agent,  a  guasi-public  corporation 
(like  a  railway  company),  a  representative  of 
the  state  charged  with  the  functions  of  (so  to 
speak)  administering  the  navigation  or  float- 
age of  the  St.  Louis  river  within  certain  limits, 
and  of  controlling  and  directing  the  use  of  the 
river  for  the  common  advantage,  and  with 
reference  to  the  common  necessity,  of  those 
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without  compensation,  as  in  the  ex; 

concerned  in  floating  logs  (hereon.  Cohn  v. 
Wausau  Boom  Co.,  47  Wis.  314.  Notwith- 
standing this  control,  the  river  remains  a  com- 
mon highway;  any  person  who  desires  can 
float  his  logs  in  it.  If  the  enabling  act  and 
our  constitution  use  the  words'  forever/Vee  as 
well  to  the  inhabitants  of  said  state  as  to  all 
other  citizens  of  the  United  States  '  as  mean- 
ing that  such  inhabitants  and  citizens  cannot 
be  deprived  of  the  use  of  the  river  (which 
would  appear  to  be  about  the  same  as  making 
it  a  common  highway),  the  act  under  consid- 
eration does  not  deprive  them  of  such  use  or 
attempt  to  do  so.  *  *  *  The  provision  al- 
lowing boomage  charges  is  not  an  infringement 
of  that  portion  of  the  enabling  act  and  of  our 
state  constitution  which  declares  that  the  river 
shall  be  '  forever  free,  *  *  *  without  any 
tax,  duty,  impost,  or  toll  therefor.'  Taking 
the  words  '  forever  free  '  and  the  words  '  with- 
out any  tax,  duty,  impost,  or  toll  therefor*  to 
be  equivalent,  then  the  act  does  not  disregard 
the  enabling  act  or  our  constitution.  The 
boornage  is  not  charged  for  the  use  of  the 
river,  but  to  compensate  the  defendants  for 
their  outlay  in  erecting  and  maintaining  the 
works  which  the  legislature  has  deemed 
proper  to  facilitate  the  common  use  of  the 
stream,  and  which  ithas  therefore  authorized." 
Osborne  v.  Knife  Falls  Boom  Corp.,  32  Minn. 
412. 

Free  Navigation.  (See  the  titles  Navigable 
Waters;  Navigation.)  —  Within  the  rule  that 
the  states  have  jurisdiction  over  navigable 
waters,  but  that  such  jurisdiction  is  to  be  ex- 
ercised so  as  not  to  obstruct  free  navigation  of 
the  waters,  free  navigation  has  been  defined 
as  follows:  "By  '  free  navigation'  is  not 
meant  a  navigation  entirely  clear  of  obstruc- 
tions. In  the  sense  in  which  these  terms  are 
used  by  European  jurists,  the  navigation  of  a 
river  is  free  when  it  is  not  entirely  interrupted 
and  not  embarrassed  by  oppressive  duties 
exacted  by  riparian  states.  In  this  country 
the  navigation  of  a  river  is  deemed  to  be  free 
when  it  is  kept  open  for  vessels,  cleared  of 
such  physical  obstructions  as  would  retard 
their  passage  beyond  what  is  required  for  the 
necessary  transit  over  the  stream,  and  is  ex- 
empt from  exactions  and  delays  other  than  for 
the  enforcement  of  quarantine  and  health  laws 
and  such  occasional  tolls  as  may  be  levied  to 
meet  the  expenses  of  improving  its  navigation. 
The  delays  attendant  upon  the  necessary 
transit  of  persons  and  property,  or  the  enforce- 
ment of  quarantine  and  health  laws,  or  the 
exaction  in  exceptional  cases  of  tolls,  are  not 
deemed  to  be  inconsistent  with  the  free  navi- 
gation of  the  river  in  the  legal  sense  of  those 
terms.  Thus,  bridges  with  draws  of  sufficient 
width  for  the  passage  of  vessels  are  allowed 
on  rivers  in  Europe,  like  the  Rhine,  whose 
navigation  is  declared  to  be  free.  So,  in  this 
country,  such  bridges  do  not  destroy  the  free 
character  of  the  navigation,  any  more  than 
ferries,  though,  like  them,  they  may  cause 
more  or  less  delay  to  vessels."  Newport,  etc., 
Bridge  Co.  v.  U.  S.,  105  U.  S.  496. 

Free  and  Uninterrupted  Way.  (See  also  the 
titles  Highways;  Private  Ways;  Railroads.) 
—  A  farm  was  conveyed  with  the  free  uninter- 


ression,  "the  free  use  of  a  thing;"1 

rupted  use  and  privilege  of  passing  and  repass- 
ing over  other  land  of  the  grantor.  In  con- 
struing this  provision  in  Garland  v.  Furber, 
47  N.  H.  303,  the  court  said:  "  The  grant  is, 
indeed,  carelessly  and  inartificially  drawn,  but 
as  it  is  now  presented,  the  intention  to  grant 
the  use  of  an  existing  way,  and  that  only,  ap- 
pears to  us  to  be  manifest,  and  against  this 
construction  there  is  nothing  in  the  nature  of 
the  case  or  in  the  language  used,  except  the 
terms  free  and  '  uninterrupted  '  use,  that 
affords  much  ground  for  discussion ;  but  when 
we  consider  that  most  private  ways  and  many 
public  ways  are  used  with  bars  and  gates,  and 
that  provision  is  made  by  law  for  laying  out 
such,  we  can  readily  perceive  the  propriety  of 
using  those  terms  in  granting  the  use  of  such 
a  way,  without  intending  that  the  gates  should 
be  removed.  If  it  be  a  grant  of  the  use  of  an 
existing  way  which  is  subject  to  gates  or  bars, 
the  provision  that  the  grantee  shall  have  the 
free  and  uninterrupted  use  of  it  must  be  con- 
strued to  mean  the  use  of  it  as  it  then  is,  and 
subject  to  such  gates  and  bars,  but  without 
other  and  further  impediment.  This  qualifica- 
tion of  the  use  does  not  imply  a  change  of  the 
way  by  removing  the  gates,  any  more  than  the 
construction  of  a  bridge  by  the  grantor  over  a 
brook  which  might  at  times  be  otherwise  im- 
passable, but  rather  qualifies  the  right  of  using 
the  way  as  it  then  was." 

And  upon  the  question  whether  the  mainte- 
nance of  a  gate  was  a  breach  of  a  covenant  for 
free  passage,  Williams,  J.,  in  Connery  v. 
Brooke,  73  Pa.  St.  83,  said-  "  We  are  of  the 
opinion  that  the  court  erred  in  holding  that  by 
'  the  free  use,  right,  and  privilege  of  a  passage- 
way '  we  can  only  understand  a  way  unim- 
peded by  any  means  whatever,  and  that,  as  a 
necessary  consequence,  a  gate  hung  across 
such  way  at  its  intersection  with  the  turnpike 
is  a  wrongful  obstruction,  for  which  an  action 
will  lie."  In  that  case  it  was  held  that  where 
the  gate  in  question  was  in  existence  at  the 
time  of  the  grant,  it  was  a  question  for  the 
jury  whether  there  was  a  breach  of  the  cove- 
nant. 

In  Alabama  G.  S.  R.  Co.  ».  South,  etc., 
Alabama  R.  Co.  84  Ala.  584,  it  was  held  that 
where  a  contract  conferred  upon  a  railroad 
company  "  the  perpetual  and  free  use  of  the 
right  of  way,"  the  word  free  must  be  con- 
strued to  mean-  free  of  compensation,  and 
not  merely  uninterrupted  use. 

Profit  a  Prendre  —  Free  liberty.  (See  also  the 
title  Profits  a  Prendre.) — In  Wickham  v. 
Hawker,  7  M.  &  W.  63,  it  was  held  that  a 
grant  to  one  and  his  heirs  of  a  "  free  liberty, 
with  servants  or  otherwise,"  to  come  upon 
land  and  there  to  hawk,  hunt,  fish,  and  fowl 
was  a  grant  of  a  profit  £  prendre,  and  not  of  a 
mere  personal  license. 

1.  Compensation.  —  Le  Couteulx  v.  Buffalo, 
33  N.  Y.  339. 

This  construction  was  put  upon  the  word  in 
interpreting  the  phrase  "  perpetual  and  free 
use  of  the  right  of  way  "  in  a  contract  by  one 
railroad  to  grant  the  same  to  another.  Ala- 
bama G.  S.  R.  Co.  v.  South,  etc.,  Alabama  R. 
Co.,  S4  Ala.  584. 

Free  on  Soard.  (See  also  the  title  Sales,  and 
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clear  of. 1 

FREEDMEN.  —  See  the  title  SLAVERY  and  the  references  there  given. 
FREEDOM.    (See  also  Franchise,  ante.)  —  See  note  2. 
FREEDOM  OF  SPEECH  AND  THE  PRESS.  —  See  the  title  LIBERTY 
Speech  and  the  Press. 


OF 


see-F.  O.  B.,  vol.  13,  p.  726.) — In  D wight  v. 
Eckert,  20  W.  N.  C.  (Pa.)  445,  it  was  said: 
"  It  is  a  well-established  principle  of  law  that 
in  a  contract  for  sale  and  delivery  of  goods, 
'  free  on  board  '  vessel,  the  seller  is  under  no 
obligation  to  act  until  the  buyer  names  the 
ship  to  which  the  delivery  is  to  be  made;  for 
until  he  knows  that,  the  seller  could  not  put 
the  goods  on  board.  Wackerbarth  v.  Masson, 
3  Campb.  272;  Sutherland  v.  Atkinson,  14  L.  T. 
N.  S.  666;  Walton  v.  Black,  5  Houst.  (Del.)  149. 
The  rule  is  illustrated  in  our  own  case  of 
Kunkel  v.  Mitchell,  56  Pa.  St.  100,  where  the 
contract  was  that  Mitchell  would  '  deliver  on 
the  cars,  at  Indiana,  75,000  feet  of  lumber  at 
eighty-five  cents  per  hundred  feet.'  '  This 
was  the  controlling  clause  as  to  the  place  of 
delivery,'  says  Mr.  Justice  Reed;  'the  cars 
would  be  eilher  the  cars  of  the  plaintiff  or  those 
of  the  railroad  company,  and  in  either  case 
they  were  to  be  provided  by  the  plaintiff  and 
not  by  the  defendant.'  " 

But  where  either  the  time  or  the  place  of  de- 
livery is  by  the  nature  of  the  contract,  or  by 
its  express  provision,  at  the  seller's  option,  a 
different  rule  must  necessarily  prevail;  in  such 
case  the  seller  becomes  the  first  actor,  and  it 
is  his  duty  to  give  notice  of  the  time  or  place, 
or  both,  as  the  case  may  be,  at  which  it  is  pro- 
posed to  deliver  the  goods,  before  any  obliga- 
tion rests  upon  the  buyer  to  name  the  ship 
upon  board  of  which  they  are  to  be  delivered; 
for  until  the  seller  declares  his  election  as  to 
time  and  place,  the  buyer  could  not  know 
when  or  where  to  have  the  vessel  ready. 
Dwight  v.  Eckert,  20  W.  N.  C.  (Pa.)  446; 
Brooklyn  Oil  Refinery  v.  Brown,  (N.  Y.  Super. 
Ct.  Tr.  T.)  38  How.  Pr.  (N.  Y.)  444;  Rogers  v. 
Van  Hoesen,  12  Johns.  (N.  Y.)  221. 

Free  of  Charge.  —  See  the  title  Tickets  and 
Fares. 

Gratuitous  Bailment. —  By  the  custom  of  a 
railroad  persons  whose  grain  was  shipped  by 
its  road  were  entitled  to  have  the  empty  bags 
carried  free.  This  was  held  not  a  gratuitous 
bailment.  Pierce  v.  Milwaukee,  etc.,  R.  Co., 
23  Wis.  387.  The  court  said-  "  It  makes  no 
difference  that  the  custom  is  described  as  be- 
ing to  carry  the  bags  free.  In  determining 
whether  they  are  really  carried  free  or  not, 
the  whole  transaction  between  the  parties 
must  be  considered."  See  also  Steamboat 
New  World  v.  King,  16  How.  (U.  S.)  469; 
Smith  z.  New  York  Cent.  R.  Co.,  24  N.  Y. 
222;  Bissell  v.  New  York  Cent.  R.  Co.,  25  N. 
Y.  442.  These  latter  cases  were  upon  free 
passes.    See  also  the  title  Tickets  and  Fares. 

1.  "  Free  from  Mortality  "  in  a  policy  of  insur- 
ance on  live  stock  means  free  from  death  from 
natural  causes,  not  free  from  death  by  vio- 
lence. Lawrence  v.  Aberdein,  5  B.  &  Aid. 
107,  7  E.  C.  L.  38.  See  also  the  title  Live- 
stock Insurance. 

"Free  from  Average  Unless  General."  (See 
also  the  titles  Abandonment  and  Total  Loss, 
14  C.  of  L. — 34 


vol.  1,  p.  4;  General  Average;  Marine  In- 
surance.)—  These  words  in  a  policy  of  marine 
insurance  limit  the  insurer's  liability  to  cases 
of  total  loss,  except  where  the  loss  arises  from 
contribution  towards  a  general  average. 
Hernandez  v.  Sun  Mut.  Ins.  Co.,  6  Blatchf. 
OJ.  S.)  317;  Wain  v.  Thompson.  9  S.  &  R. 
(Pa.)  115;  Bargett  v.  Orient  Mut.  Ins.  Co.,  3 
Bosw.  (N.  Y.)  385;  Aranzamendi  v.  Louisiana 
Ins.  Co.,  2  La.  432;  Biays  v.  Chesapeake  Ins. 
Co.,  7  Cranch  (U.  S.)  415.  And  see  Davy  v. 
Milford,  15  East  559;  Marine  Ins.  Co.  v.  China 
Transpacific  Steamship  Co.,  11  App.  Cas.  573; 
Morean  v.  U.  S.  Insurance  Co.,  I  Wheat.  (U. 
S.)  219. 

Free  Profits.  (See  also  Net  Profits.) — la 
Shaw  v.  Gait,  16  Ir.  C.  L.  357,  free  profits  and 
net  profits  were  held  equivalent. 

Free  Lands.  —  A  railroad  company  executed 
a  trust  deed  by  which  it  conveyed  a  part  of 
its  lands  to  trustees  that  the  lands  might  be 
sold  and  the  proceeds  devoted  to  the  satisfac- 
tion of  certain  bonds  issued  at  the  same  time 
and  sold  in  open  market.  An  article  of  the 
deed  enabled  the  holders  of  the  bonds  to  con- 
vert them  into  such  of  these  lands  as  might 
be  at  the  time  free  lands.  The  court  said  that 
free  lands  were  "  such  as  had  not  been  bar- 
gained or  sold,  or  contracted  to  be  sold, 
through  any  particular  agency,  or  in  any  par- 
ticular manner,  or  set  apart  or  used  for  a  town 
site  or  for  depot  purposes;  the  term  '  free 
lands  '  applying  to  such  lands  only  as  were  for 
general  sale  at  the  plaintiff's  office."  Sioux 
City,  etc.,  R.  Co.  v.  Robinson,  41  Minn.  452. 

Free  from  Overflow.  —  Where  a  vendor  offered 
land  for  sale  lying  on  the  Mississippi  river  as 
high  bottom  land  free  from  overflow,  it  was 
held  that  this  must  be  understood  as  meaning 
that  the  land  was  free  from  all  except  extraor- 
dinary overflow.  Yeates  v.  Pryor,  11  Ark. 
68. 

2.  Freedom.  —  Where  appellate  jurisdiction 
was  conferred  on  a  court  in  cases  involving 
freedom  or  the  constitutionality  of  a  law,  it 
was  held  that  there  could  be  no  appeal  from 
the  exercise  of  discretion  by  a  County  Court 
granting  or  refusing  a  license  to  retail  spiritu- 
ous liquors.  The  court  said:  "  This  con- 
stitutional provision  limits  the  appellate 
jurisdiction  of  the  Circuit  Courts  to  the  cases 
therein  enumerated.  Can  it  be  claimed  that  this 
case  falls  within  that  number?  It  certainly 
cannot  be  included  in  any  of  these  cases  unless 
it  involves  '  freedom  or  the  constitutionality 
of  a  law.'  It  is  not  claimed  that  it  involves 
any  constitutional  question.  It  is  claimed  by 
counsel  for  respondents  that  it  involves,  free- 
dom. It  certainly  does  not  involve  the  free- 
dom of  any  person.  No  one's  personal  lit  erty 
is  in  any  way  interfered  with  by  the  judgment 
of  the  County  Court,  within  the  meaning  of 
the  word  freedom  as  used  in  the  constitution." 
Hein  v.  Smith,  13  W.  Va.  369.  See  generally 
the  title  Intoxicating  Liquors. 
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FREE  FISHERY.  (See  also  the  title  Fish  and  Fisheries,  vol.  13,  p.  554.) 
- —  Free  fishery  has  been  defined  as  an  exclusive  right  to  fish  in  a  public  river; 
that  is,  a  royal  franchise  derived  by  royal  grant.1 

FREEHOLD  —  FREEHOLDER.  (See  also  Householder,  and  the  titles 
Bail  (in  Civil  Cases),  vol.  3,  p.  604;  County  Commissioners,  vol.  7, 
p.  977 ;  Estates,  vol.  1 1,  p.  366 ;  Highways  ;  Jury  and  Jury  Trials.  And 
seethe  Encyc. of  Pl.  and  Pr.,  title  Justices  of  the  Peace,  vol.  12,  p.  664.) 
—  A  freehold  is  an  estate  of  inheritance,  or  for  life,  or  for  an  indeterminate 
period,  in  real  property.3 


39,  417;  Yard  v.  Carman, 


1.  2  Black.  Com 
3  N.  J.  L.  499. 

But  Lord  Coke  considered  a  free  fishery  the 
same  as  a  common  of  fishery.  I  Inst.  22; 
Yard  v.  Carman,  3  N.  J.  L.  499. 

2.  Freehold. —4  Kent's  Com.  104;  Bradford 
v.  State,  15  Ind.  347;  Gage  v.  Scales,  100  111. 
221;  Hoge  v.  Hollister,  2  Tenn.  Ch.  606. 

A  freehold,  may  be  defined  as  an  estate  in 
real  property,  of  inheritance,  or  for  life,  or 
the  term  for  which  it  is  held.  Duckerz>.  Wear, 
etc.,  Dry  Goods  Co.,  145  111.  657. 

A  freeholder  is  one  who  holds  land  in  fee  or 
for  life  or  for  some  indeterminate  period. 
Cummings  v.  Hyatt,  54  Neb.  38. 

Amount  of  Interest.  —  A  freeholder  is  one  en- 
titled to  real  estate  irrespective  of  the  amount 
of  interest  therein.  People  v.  Scott,  8  Hun 
(N.  Y  )  567;  People  v.  Hynds.  30  N.  Y.  472. 

Possession.  —  A  statute  required  that  a  cer- 
tain election  petition  should  be  signed  by 
twenty  freeholders.  In  construing  this  pro- 
vision the  court  in  Hannah  v.  Shepherd,  (Tex. 
Civ.  App.  1894)  25  S.  W.  Rep.  137,  said:  "  We 
are  of  the  opinion  that  the  court  did  not  err  in 
holding  that  the  petition  for  the  election  was 
signed  by  twenty  freeholders.  The  signers 
who  had  not  paid  for  their  land  were  equitable 
freeholders,  and  the  one  who  was  not  in  pos- 
session of  the  land  he  had  contracted  for  had 
the  right  to  possession." 

Same  —  Grand  Jury.  (See  also  the  title  Jury 
and  Jury  Trials.;  —  Land  was  sold  for  a  certain 
sum,  payable  by  instalments.  The  vendee  re- 
ceived immediate  possession, and  the  vendorac- 
knowledged  before  a  magistrate  a  conveyance 
of  the  land  to  the  vendee  in  fee  simple.  The 
deed  was  thereupon,  by  consent  of  the  parties, 
placed  in  the  keeping  of  a  third  party  to  be 
retained  in  possession  by  him  until  the  whole 
purchase  money  should  be  paid.  The  vendee 
had  paid  some  of  the  instalments,  but  the 
others  remained  unpaid.  It  was  held  that  the 
vendee  was  a  freeliolder  duly  qualified  to 
serve  as  a  grand  juror.  Com.  v.  Burcher,  2 
Rob.  (Va.)  826. 

Equitable  Title. — As  there  are  legal  and 
equitable  estates,  so  there  are  legal  and  equi- 
table freeholds.  State  v.  Ragland,  75  N.  Car.  12. 

The  word  freehold,  as  used  in  the  statute 
relating  to  appeals  and  writs  of  error,  is  used 
in  the  sense  as  defined  by  the  common  Jaw. 
It  does  not  include  a  mere  right  to  do  that 
which  in  equity  will  entitle  a  party  to  a  free- 
hold. Kirchoff  v.  Union  Mut.  L.  Ins.  Co.,  128 
111.  199. 

In  People  v.  Hynds,  30  N.  Y.  472,  it  was 
said:  "  There  was  not  a  certificate  of  twelve 
freeholders.  Dunkle  was  not  a  freeholder. 
He  had  not  the  legal  title  to  the  farm;  that 
was  either  in  Hutton  or  Wieting.  Dunkle 


could  not  convey;  he  had  an  equitable  title 
which  might,  perhaps,  be  converted  into  a 
legal  title.  The  statute,  by  freeholders, 
means  such  as  have  the  legal  title  to  real 
estate  —  such  as  are  freeholders  without  a  pro- 
ceeding in  court  to  make  or  declare  them  so." 
See  also  the  title  Highways. 

But  a  mortgagor  in  possession  has  been  held 
to  be  a.  freeholder  within  a  statute  relating  to 
the  qualifications  of  jurors.  States.  Ragland, 
75  N.  Car.  12.  See  also  Lee  v.  Lee,  71  N.  Car. 
139.  Compare  Berry  v.  Waddell,  9  Ired.  L. 
(31  N.  Car.)  319. 

Lien  on  Land.  —  In  Clippinger  v.  Creps,  2 
Watts  (Pa.)  45,  it  was  held  that  a  judgment, 
being  a  lien  on  the  land  of  a  freeholder,  takes 
away  that  right  of  freehold  which  entitles 
the  possessor  to  a  stay  of  execution  on  a  judg- 
ment before  a  justice  of  the  peace.  The 
court  said:  "At  common  law,  an  estate  of 
freehold,  liberum  tenementum,  a  franktene- 
ment,  is  defined  by  Britton  to  be  the  posses- 
sion of  the  soil  by  a  freeman.  And  St.  Germyn 
tells  us  '  that  the  possession  of  the  land  is 
called,  in  the  law  of  England,  the  franktene- 
ment,  or  freehold.''  At  common  law,  he  who 
has  the  actual  possession  of  land  for  life,  or  a 
greater  estate,  is  a  freeholder.  But  that  is 
not  the  sense  in  which  the  term  freehold  is 
understood  in  the  Act  of  Assembly.  We  must 
have  recourse  to  other  Acts  of  Assembly  in 
which  the  term  is  used  and  defined.  The  Act 
of  the  20th  March,  1725,  speaks  of  a  freeholder 
as  one  who  is  an  inhabitant  of  the  common- 
wealth, having  resided  therein  for  the  space 
of  two  years,  who  has  thirty  acres  of  land  in 
fee  simple,  well  settled,  twelve  whereof,  or 
more,  well  cleared  or  improved;  or  one  who 
hath  a  dwelling  house,  with  fifty  pounds  and 
clear  estate,  or  who  hath  unimproved  lands 
worth  fifty  pounds.  Such  estate  must  be  a 
clear  estate.  It  has  always  been  held  that  an 
incumbrance,  to  any  amount,  takes  from  him 
the  privilege  of  the  exemption  from  arrest 
given  him  by  the  Act  referred  to." 

Tax  Sale.  —  A  bill  to  set  aside  a  deed  for 
land  made  on  a  sale  for  taxes  by  one  claiming 
title  on  the  ground  of  redemption  from  such 
sale,  in  which  suit  the  redemption  was  denied, 
was  held  to  involve  a  freehold.  Gage  v. 
Scales,  100  111.  218. 

Cestui  Que  Use.  —  A  cestui  que  use  who  has 
conveyed  his  land  by  deed  of  trust  to  secure 
the  payment  of  debts,  if  he  retains  the  posses- 
sion and  the  equity  of  redemption,  has  been 
held  to  be  a.  freeholder  qualified  to  serve  as  a 
grand  juror.  Com.  v.  Carter,  2  Va.  Cas.  319; 
Moore  v.  Com.,  9  Leigh  (Va.)  639;  Godwin 
v.  Board  of  Education,  38  Mich.  95. 

Appeal  —  Whether  Freehold  Is  Involved.  —  In 
Ducker  v.  Wear,  etc.,  Dry  Goods  Co.,  145  III. 
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FREEMAN.  —  A  freeman  is  an  alio 

653,  it  was  held  that  as  between  an  attaching 
creditor  and  the  defendant  in  attachment  no 
freehold  was  involved,  though  the  defendant's 
land  might  be  levied  on  under  writ.  The  court 
said:  "  A  freeliold  is  not  only  involved  where 
the  necessary  result  of  the  judgment  or  decree 
is  that  one  party  gains  and  the  other  loses  a 
freehold  estate,  but  also  where  the  title  is  so 
put  in  issue  by  the  pleadings  that  the  decision 
of  the  case  necessarily  involves  a  decision  of 
such  issue."  Citing  Malaer  v.  Hudgens,  130 
111.  225;  Sanford  v.  Kane.  127  111.  591. 

Devise.  —  (See  also  the  titles  Legacies  and 
Devises;  Wills  )  —  Where  a  man  has  acquired 
a  small  piece  of  leasehold  along  with  a  free- 
hold,  a  devise  of  his  freehold  land  will  not 
pass  the  leasehold;  but  if  he  have  both  a 
freehold  and  a  leasehold  interest  in  the  same 
land,  the  whole  will  pass  under  a  devise  of 
the  freehold.  Everything  in  which  he  has  a 
freehold  will  pass.  Mathews  v.  Mathews,  L. 
R.  4  Eq.  279. 

The  lessee  of  four  houses  for  a  term  of 
years,  assigned  the  term,  by  way  of  mortgage, 
to  the  owner  in  fee  of  the  immediate  reversion, 
who  afterwards  devised  the  houses  as  "  my 
freehold  bouses,"  enumerating  their  numbers. 
It  was  held  that  the  mortgage  debt  did  not 
pass,  but  formed  a  part  of  the  testator's  per- 
sonal estate.  Bowen  v.  Barlow,  L.  R:  11  Eq. 
454,  L.  R.  8  Ch.  171. 

In  Doe  v.  Tucker,  3  B.  &  Ad.  476,  23  E.  C. 
L.  124,  the  words  "  my  freehold  estate  called 
Pouncetts  "  were  held  as  descriptive  merely 
of  the  lands,  and  not  of  the  quantum  of  in- 
terest. 

Household  and  Freehold — Jurors.  —  The  trial 
court  ruled  that  a  juror  was  incompetent, 
although  he  owned  a  house  and  farm  which 
he  had  leased  to  another  party  and  lived  him- 
self in  a  part  of  the  house  which  he  had  so 
leased.  The  appellate  court  said:  "  The  cor- 
rectness of  the  ruling  depends  upon  the  scope 
to  be  assigned  to  the  word  '  householder.' 
Did  the  legislature  intend,  by  using  that  term 
to  render  incompetent  a  freeholder  who  was 
not  also  a  householder?  Or  did  they  use  it 
merely  to  express  a  less  degree  of  property, 
meaning  thereby  to  diminish  the  qualification 
required?  Did  they  mean  to  concede  that  a 
freeholder  would  be  competent  of  course,  and, 
by  the  use  of  the  word  1  householder,'  to  ex- 
tend the  qualification  to  those  possessed  of  a 
leasehold  interest?  We  think  this  is  not  the 
interpretation.  The  language  will  not  justify 
it.  A  man  may  be  a  large  owner  of  lots  and 
lands  —  a  freeholder — but  there  may  be  no 
house  upon  the  freehold.  And  had  the  legis- 
lature intended  to  have  rendered  competent 
both  freeholders  and  householders,  it  is 
reasonable  to  suppose  they  would  have  said 
so."    Carpenter  v.  Dame,  10  Ind.  129. 

A  man  may  be  a  freeholder  and  not  a  house- 
holder; and  where  jurymen  are  required  to 
be  householders,  it  is  not  sufficient  that  they 
are  freeholders.  A  householder  is  an  occupier 
of  a  house;  a  housekeeper;  a  master  of  a 
family.    Bradford  v.  State,  15  Ind.  347. 

Same  —  Appraisers  —  Eminent  Domain.  —  A 
Statute  required  that  the  appraisers  in  con- 
demnation proceedings  should  be  freeholders 


ial  proprietor;  one  born  or  made  free 

and  residents  of  the  county.  It  was  held  that 
where  it  appeared  from  the  record  that  the 
commissioners  were  householders  the  judg- 
ment of  condemnation  was  void.  The  court 
said:  "  In  this  case  the  interlocutory  judg- 
ment appointing  the  commissioners  described 
them  as  '  householders,  residents  of  Phelps 
county,'  and  it  nowhere  describes  them  as 
freeholders;  nor  does  it  anywhere  appear  on 
the  face  of  the  proceedings  that  they  were 
freeholders.  The  word  freeholder  is  generally 
used  to  designate  the  owner  of  an  estate 
in  fee  in  land.  See  Anderson's  Law  Dic- 
tionary, verb.  Freeholder.  But  the  word 
'householder'  means  merely,  according  to 
Webster,  '  a  master  or  chief  of  a  family;  one 
who  keeps  house  with  his  family.'  Mr. 
Anderson,  in  his  law  dictionary,  a  recent 
work  of  great  merit,  in  like  manner  defines 
a  householder  to  be  '  head  of  a  household;  a 
person  who  has  charge  of  and  provides  for  a 
family  or  household.'  And  he  adds  that  the 
word  '  implies  the  idea  of  a  domestic  estab- 
lishment, or  the  management  of  a  household.* 
And.  Law  Diet.,  verb.  '  Householder.'  He 
supports  these  definitions  by  the  citation  of 
many  adjudged  cases.  It  is  plain  from  these 
definitions  that  a  person  may  be  a  house- 
holder without  being  a  freeholder,  and  we 
must  hence  conclude  that  the  proceeding  is 
void  by  reason  of  the  failure  of  the  record  to 
recite  that  the  commissioners  appointed  were 
freeholders."  Fore  v.  Hoke,  48  Mo.  App.  260. 
See  also  Exendine  v.  Morris,  8  Mo.  App.  383. 

Same  —  Jury  Trial.  —  A  mere  occupant  and 
tenant  under  a  lease  of  a  room  used  by  him 
as  a  sleeping  apartment  was  held  not  to  be  a 
freeholder  within  the  meaning  of  that  term  as 
used  in  a  statute  prescribing  the  qualifications 
of  jurors.    Aaron  v.  State,  37  Ala.  106. 

Residence.  (See  also  Residence.)  —  "  Free- 
holders of  said  county  "  does  not  imply  resi- 
dence in  the  county,  and  is  an  insufficient 
description  of  appraisers,  who  are  by  law  re- 
quired to  have  a  freehold  and  reside  in  the 
county.  Rix  v.  Johnson,  5  N.  H.  520,  22  Am. 
Dec.  472. 

In  Simpson  v.  Coe,  3  N.  H.  86,  it  was  said: 
"  The  word  freeholder  means  a  person  having 
an  estate  in  land  at  least  for  life,  and  the 
clause  in  the  officer's  return,  in  this  case, 
1  freeholders  in  said  county,'  maybe  under- 
stood in  three  different  senses.  It  may  mean 
persons  in  the  county  who  have  real  estate 
there;  it  may  mean  persons  in  the  county 
who  have  real  estate,  without  any  reference 
to  the  place  where  the  real  estate  is;  and  it 
may  mean  persons  having  real  estate  in  the 
county,  without  any  reference  to  the  residence 
of  the  persons.  We  are  inclined  to  think  that 
in  common  parlance,  by  'freeholders  in  a 
county  '  would  be  understood  persons  having 
freeholds  there,  let  their  residence  be  what  it 
might."  And  in  that  case  it  was  held,  where 
the  legislature  had  declared  that  appraisers 
should  be  residents  of  the  county,  that  a  re- 
turn by  the  sheriff  that  the  appraisers  were 
freeholders  in  the  county  was  insufficient. 

Resident  Freeholders  —  County  —  State.  —  A 
statute  provided  that  nobids should  be  received 
by  the  board  of  commissioners  of  any  county 
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of  certain  municipal  immunities  or  privileges ;  also  one  in  the  possession  of  the 
civil  rights  enjoyed  by  the  people  generally.1 


for  the  building  or  repairing  of  any  county 
building,  unless  accompanied  by  a  bond  signed 
by  at  least  two  resident  freeholder  sureties. 
It  was  held  that  if  the  sureties  were  residents 
of  the  state  it  was  sufficient.  The  court  said: 
"  We  conclude  that  the  words'  resident  free- 
holder,' when  not  limited  by  other  words,  by 
the  sense  of  the  context,  or  by  the  subject- 
matter,  must  be  construed  to  mean  '  resident 
freeholder '  of  the  state,  and  should  not  be 
restricted  to  the  county."  McCormick  v. 
Johnson  County,  68  Ind.  218.  See  also  Mark 
v.  State,  15  Ind.  98. 

Same — Highways.  —  A  statute  required  a 
petition  for  highways  to  be  signed  by  a  cer- 
tain number  of  resident  freeholders.  In  con- 
struing this  statute  in  Damp  v.  Dane,  29  Wis. 
427,  the  court  said:  "  But  some  controversy 
has  arisen  as  to  what  constitutes  a  '  resident 
freeholder '  of  the  town  of  Dane.  Obviously,  a 
person  within  that  description  must  be,  1st. 
a  resident  of  that  town,  and,  2d,  he  must  own 
a.  freehold  interest  in  the  lands  situated  there- 
in." See  also  State  v.  Nelson,  57  Wis.  151. 
And  see  the  title  Highways. 

Married  Women.  —  A  married  woman  who 
held  land  in  fee  was  held  to  be  a  freeholder 
within  the  meaning  of  that  word  as  used  in  a 
statute  relating  to  the  signers  of  a  petition  to 
be  presented  to  the  proper  board  praying  the 
calling  of  an  election  to  submit  a  question  of 
municipal  aid  to  the  people.  Cummings  v. 
Hyatt,  54  Neb.. 38.  See  also  the  title  Munici- 
pal Aid. 

Durante  Viduitate.  —  An  estate  durante  vidui- 
tate  is  a  freehold  in  the  widow  or  in  any  one 
to  whom  she  may  convey  the  land.  Rose- 
boom  v.  Van  Vechten,  5  Den.  (N.  Y.)  414. 

Copyhold.  —  A  testator  gave  the  residue  of 
his  property,  whether  freehold  or  personal, 
and  wheresoever  situate,  to  his  wife.  It  was 
held  that  copyhold  passed.  The  master  of  the 
rolls  said:  "  The  rest  of  the  will  satisfies  me 
that  the  testator  meant  to  use  the  word  free- 
hold as  synonymous  with  *  real '  and  intended 
to  pass  the  whole  of  his  property,  both  free- 
hold and  copyhold."  Reeves  v.  Baker,  18 
Beav.  382. 

Water  Eight.  —  The  right  of  a  party  to  have 
the  water  of  a  stream  or  ditch  flow  upon  his 
land  has  been  held  to  be  an  incorporeal  here- 
ditament of  inheritance  and  to  constitute  a 
freehold  within  a  statute  relating  to  appeals. 
Wyatt  v.  Larimer,  etc.,  Irrigation  Co.,  18  Colo. 
298. 


Kent  Charge.  —  In  the  list  of  claims  to  vote 
for  a  county,  the  qualification  of  the  claimant 
was  described,  "freehold  rent  charge  of  six  teem 
pounds  per  annum  accruing  out  of  freehold, 
houses."  The  proof  in  support  of  this  claim 
was  that  the  claimant  was  owner  in  fee  of  the 
land  on  which  stood  four  houses,  which  he 
had  let  on  lease  for  a  long  term  at  sixteen 
pounds  per  annum.  It  was  held  that  this  was 
not  an  insufficient  or  inaccurate  description  of 
the  nature  of  the  qualification,  but  a  mis- 
description which  the  revising  barrister  had 
no  power  to  amend  under  the  statute  6  Vict., 
c.  18,  §  40.  Nicholls  z:  Bulwer,  L.  R.  6  C.  P. 
281. 

By  indenture  of  September,  1874,  the  rever- 
sion in  fee  in  certain  lands  was  conveyed  to  C, 
subject  to  certain  terms  of  one  thousand  years 
created  by  indenture  of  demise  of  July,  1864, 
which  reserved  a  ground  rent  and  a  power  of 
re-entry  in  default.  C,  by  indenture  of  Jan- 
uary, 1875,  granted  to  D  and  to  four  other 
persons  a  rent  charge  of  two  pounds  ten  shil- 
lings each,  charged  upon  the  lands,  with  a 
power  of  distress  in  default  of  payment,  and 
the  grantees  were  in  the  actual  receipt  of  the 
same.  The  value  of  the  reversion  was  suffi- 
cient to  bear  the  charges.  It  was  held  that  the 
grantees  of  the  rent  charges  had  "  free  land 
or  tenement  to  the  value  of  forty  shillings  bv 
the  year"  within  the  statute  8  Hen.  VI.,  c.  7, 
although  the  power  of  distress  was  nugatory. 
Dawson  v.  Robins,  2  C.  P.  D.  38. 

Certificate  of  the  Register  of  the  Land  Office.  — 
A  certificate  of  the  register  of  the  land  office  of 
the  United  States  showing  a  purchase  of  land 
and  part  payment,  and  an  extension  of  time 
given  for  the  balance,  was  held  sufficient 
evidence  of  a  freehold  to  support  a  plea  in 
abatement.  Cox  v.  Jones,  I  Stew.  (Ala.)  379. 
See  also  the  title  Public  Lands. 

1.  McCafferty  v.  Guyer,  59  Pa.  St.  116. 
That  case  arose  upon  the  construction  of  the 
Constitution  of  Pennsylvania,  which  prescribed 
that  the  electors  and  representatives  of  the 
people  should  be  freemen.  And  in  Burnhara 
v.  Luning,  9  Phila.  (Pa.)  241,  29  Leg.  Int. 
(Pa.)  5,  it  was  held  that  the  word  freeman  ia 
the  Constitution  of  Pennsylvania  was  confined 
to  citizens  of  the  male  sex.  See  also  the 
titles  Elections,  vol.  10,  pp.  578,  591; 
Women. 

Anciently,  a  freeman  was  one  having  a  voice 
in  public  affairs.  Hobbs  v.  Fogg,  6  Watte 
(Pa.)  557- 
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CROSS-REFERENCES. 

See  the  title  BENEVOLENT  OR  BENEFICIAL  ASSOCIATIONS,  vol.  3, 
p.  1041,  a?id  the  references  there  given. 

1.  Introductory  —  1.  Scope  of  Treatise.  —  The  design  of  this  treatise  is  to 
present  a  complete  statement  of  the  common  law  applicable  to  Freemasons 
and  Masonic  bodies.  In  doing  so  it  will  be  necessary  incidentally  to  refer  to 
the  peculiar  system  of  jurisprudence  which  prevails  among  these  organizations, 
and  which,  in  determining  legal  questions  concerning  them,  is  considered  and 
applied  by  the  courts.1  It  will  also  be  necessary  to  notice  that  class  of 
cases  which  pertain  to  societies  resembling,  in  legal  status,  the  Masonic  order, 
and  which  determine  similar  questions.  Primarily,  however,  this  treatise  will 
discuss  the  adjudications  peculiar  to  Freemasons. 

2.  Definition.  —  The  Term  "  Freemasons "  includes  all  members  of  any  regular 
body  of  the  fraternity  known  as  Free  and  Accepted  Masons  or  Ancient  Free 
and  Accepted  Masons. 

Whether  Membership  in  Good  Standing  Necessary.  —  According  to  some  authorities 
on  Masonic  law  one  need  not  be  a  member  in  good  standing  of  a  Masonic  body 
in  order  to  be  ranked  as  a  Freemason,  for  he  may  be  such  though  resting  under 
a  sentence  of  suspension.2  But  the  Supreme  Court  of  Pennsylvania  has  held 
that  where  the  charter  of  a  Masonic  home  required  its  entire  membership  to 
consist  of  "  Freemasons,"  none  but  those  in  good  standing  were  eligible.3 
And  one  who  continues  in  the  business  of  a  saloon  keeper  after  the  Grand 
Lodge  has  passed  a  resolution  forbidding  Freemasons  to  follow  that  calling  is 
ineligible  to  membership  in  a  mutual-benefit  society  which  admits  only  Masons 
in  good  standing.4 

Membership  Must  Be  Acquired  in  Prescribed  Way.  —  So  the  courts  will  not  recognize, 

or  compel  the  recognition  of,  as  a  Freemason,  one  who  has  not  been  made 
such  in  the  manner  and  according  to  the  terms  prescribed  by  the  Grand  Lodge 
of  the  jurisdiction.5 

3.  Origin  and  History.  —  The  origin  of  the  Masonic  fraternity  is  probably  to 
be  found  in  the  mediaeval  craft  guilds,6  which  were  unions  of  artisans  in  a 
particular  industry  and  town,  formed  for  certain  economic  purposes,  and  flour- 
ished in  England  from  the  twelfth  to  the  sixteenth  century.7 

The  Builders'  Guilds.  —  About  the  period  when  the  guilds  began  to  decline,  the 
membership  of  one  class  of  them  —  the  builders'  guilds  —  became  gradually  so 
extended  as  to  include  amateurs  or  nonbuilders,  and  thus,  probably,  this  par- 
ticular class  of  guilds  was  perpetuated  while  others  languished  and  became 
extinct.  Toward  the  middle  of  the  seventeenth  century  it  seems  to  have 
become  quite  common  to  admit  what  were  termed  in  the  parlance  of  the  craft 
"  speculative  masons,"  as  opposed  to  the  original  class  of  "  operative  masons."  8 

Modern  History.  — ■  A  new  period  in  the  history  of  Freemasonry  begins  with 
the  formation  of  the  Grand  Lodge  of  England  in  171 7.®  Soon  thereafter  the 
order  was  extended  to  continental  Europe  and  to  the  American  colonies,  the 
first  lodge  in  the  latter  being  instituted  about  1733.  During  the  eighteenth 
century  various  branches  and  extensions  of  the  existing  Masonic  organization 
were  formed,  and  these  will  be  noticed  elsewhere  in  this  treatise. 

1.  See  Smith  v.  Smith,  3  Desaus.  (S.  Car.)  6.  "  The  true  historical  precursors  of  the 
566;  Connelly  v.  Masonic  Mut.  Ben.  Assoc.,  modern  fraternity  of  Freemasons  were  the 
58  Conn.  552,  18  Am.  St.  Rep.  2q6.  mediaeval  building  corporations."    9  Encyc. 

2.  Mackey's  Masonic  Jurisprudence  (7th  ed.)  Brit.  (9th  ed.)  748. 

529.    See  also  Chase's  Digest  of  Masonic  Law  7.  Seligman,  Two  Chapters  on  the  Medi- 

(11th  ed.)  321.  aval   Guilds   of    England;    Publications  of 

3.  Must  Be  in  Good  Standing.  —  Com.  v.  American  Economic  Association,  p.  479  et 
O'Donnel,  188  Pa.  St.  14.  seq. 

4.  Ellerbe  v.  Faust,  119  Mo.  653.  8.  9  Encyc.  Brit.  (9th  ed.)  748. 

5.  Burt  v.  Grand  Lodge,  etc.,  66  Mich.  85.  9.  9  Encyc.  Brit.  (9th  ed.)  749. 
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4.  Relation  Between  Freemasonry  and  the  State.  —  The  Masonic  order,  by  rea- 
son of  its  prominence  and  strength,  has  not  infrequently  been  a  factor  in  pub- 
lic affairs.  About  the  beginning  of  the  second  quarter  of  the  present  century 
the  order  became  the  object  of  a  hostile  and  violent  political  crusade  in  some- 
parts  of  the  United  States,  on  account  of  the  alleged  abduction  of  one  who 
was  supposed  to  have  revealed  the  secrets  of  the  fraternity.1  In  some  quar- 
ters hostile  legislation  resulted  from  this  movement,3  and  it  was  even  sought 
to  interpret  this  as  a  declaration  on  the  part  of  the  state  that  Freemasonry  was 
opposed  to  public  policy.3  But  this  attempt  was  never  countenanced  by  the 
courts,4  and  their  attitude  towards  the  Masonic  order  has,  on  the  whole,  dif- 
fered in  no  wise  from  that  assumed  towards  any  similar  society.5 

5.  Masonic  Jurisprudence  —  a.  In  General.  —  Masonic  jurisprudence  pos- 
sesses a  peculiar  value,  both  because  the  civil  courts  apply  it  in  determining 
legal  questions  pertaining  to  the  order,6  and  also  by  reason  of  the  striking 
resemblance  which  it  bears  to  the  juridical  system  of  the  state. 

b.  SOURCES  —  (i)  Landmarks.  —  Freemasonry  has  its  common  or  unwritten 
law  in  the  form  of  certain  Masonic  usages  and  customs  which  are  termed  the 
ancient  landmarks.7  Masonic  writers  enumerate  some  twenty-five  of  these,8 
and  the  civil  courts  will  not  uphold  any  departure  from  them  or  any  attempt 
to  convert  the  order  into  something  which  these  will  not  warrant.9 

(2)  Decisions  and  Opinions.  —  Masonic  jurisprudence  has  also  its  case  law, 
consisting  of  decisions  by  the  grand  master,  when  approved  by  the  Grand 


1.  Anti-Masonic  Crusade  in  the  United  States.  — 

This  was  the  famous  case  of  William  Morgan, 
who,  it  was  charged,  was  kidnapped  in  Or- 
leans county,  New  York,  in  1826,  by  members 
of  the  Masonic  order.  The  supposed  chief 
conspirator,  Elihu  Mather,  was  twice  tried  for 
conspiracy  and  each  time  acquitted,  a  motion 
for  a  new  trial  in  the  last  case  being  denied  by 
the  Supreme  Court.  See  People  v.  Mather,  3 
Wend.  (N.  Y.)  431,  4  Wend.  (N.  Y.)  229,  21 
Am.  Dec.  122.  Notwithstanding  the  result  of 
this  trial,  the  crusade  continued  and  the  ex- 
citement spread  to  other  states. 

2.  See  Strickland  v.  Prichard,  37  Vt.  324. 

3.  Thus  in  Strickland  v.  Prichard,  37  Vt. 
324,  the  defendants,  in  a  suit  by  the  members 
of  a  Masonic  body  to  recover  certain  funds, 
averred  that  "  the  instituiion  of  Freemasonry 
(of  which  order  or  fraternity  the  orators  are 
an  associated  body  in  their  Masonic  character) 
and  its  objects,  practices,  and  organizations 
are  repugnant  to  and  contrary  to  the  public 
policy  and  legislation  of  this  state,  and  that 
therefore  the  court  should  not  lend  their  aid  to 
enable  them  to  recover  a  sum  of  money  to  be 
applied  to  the  uses  and  purposes  of  the  organ- 
ization." 

4.  In  Strickland  v.  Prichard,  37  Vt.  324,  the 
court  declined  to  decide  the  question  presented 
by  the  defense,  noticed  in  the  preceding  note, 
but  said:  "  Whether  the  institution  deserved 
all  or  any  of  the  censure  and  unpopularity 
which  it  then  suffered,  we  have  now  but  in- 
sufficient means  of  knowing,  and  perhaps  it 
would  hardly  be  just  to  accept  the  legislative 
indications  of  those  few  years  as  establishing 
a  general  legal  policy  upon  the  subject."  See 
also  People  v.  Mather,  3  Wend.  (N.  Y.)  431,  4 
Wend.  (N.  Y.)  229,  21  Am.  Dec.  122,  decided 
favorably  to  the  accused  in  the  midst  of  the 
anti-Masonic  excitement. 

5.  See  Burt  v.  Grand  Lodge,  etc.,  66  Mich. 
85- 


6.  Masonic  Law  in  the  Civil  Courts.  —  In  Con- 
nelly v.  Masonic  Mut.  Ben.  Assoc.,  58  Conn. 
552,  18  Am.  St.  Rep.  296,  the  court  said,  in 
discussing  a  question  of  Masonic  membership: 
"  The  facts  so  set  forth  in  the  finding  indicate 
that  the  Masonic  organization  has  a  due  and 
orderly  system  of  laws  and  rules,  enacted  by 
itself  and  enforced  by  its  own  agencies,  in  ac- 
cordance with  which  membership  in  any  lodge 
is  acquired,  continued,  suspended,  or  lost;  and 
that  all  questions  of  membership  or  nonrnern- 
bership,  or  of  good  standing  in  any  lodge,  or 
of  affiliation  or  nonaffiliation,  are  by  these  laws 
and  rules  within  the  jurisdiction  of  their  own 
officers,  and  that  when  any  such  question  has 
been  passed  upon  by  their  own  tribunals,  sub- 
ordinate and  appellate,  the  decision  is  conclu- 
sive and  binding  upon  all  Masons;  and  that 
according  to  these  laws  and  rules,  an  apparent 
nonaffiliation  of  any  member  having  been  de- 
clared to  be  void  by  the  proper  appellate  au- 
thorities and  having  been  revoked  by  the 
lodge  of  which  he  was  a  member,  and  his 
name  restored  to  its  rolls  as  of  the  date  of  his 
alleged  suspension,  he  would  be  all  the  time 
a  member  in  good  standing  of  the  lodge." 
See  also  Smith  v.  Smith,  3  Desaus.  (S.  Car.) 
557,  where  the  court  decided  the  case  largely 
from  a  consideration  of  the  Masonic  authori- 
ties. 

7.  Landmarks  of  Masonry.  —  Mackey's  Masonic 
Jurisprudence  (7th  ed.)  15. 

8.  See  Mackey's  Masonic  Jurisprudence  (7th 
ed.),  c.  1,  where  they  are  discussed  in  extenso. 

9.  See  Smith  v.  Smith,  3  Desaus.  (S.  Car.)  557. 
In  Woolford's  Appeal,  126  Pa.  St.  47,  the 

testimony  upon  which  the  master  based  his 
conclusions  was,  in  part,  as  follows:  "  The 
ancient  landmarks  of  the  Masonic  fraternity 
are  unalterable.  On  the  ancient  landmarks 
are  predicated  the  rules  that  govern  the  Ma- 
sonic fraternity.  Nothing  can  be  adopted  iH 
derogation  of  those  landmarks." 
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Lodge,  and  reports  of  the  standing  committee  on  correspondence  when 
similarly  approved.  There  is  also  a  system,  strongly  recalling  the  rcsponsa 
prudentium  of  the  Roman  law,1  by  which  queries  concerning  points  in  Masonic 
law  maybe  propounded  to  the  Grand  Lodge  committee  on  jurisprudence,  con- 
sisting usually  of  past  grand  masters,  and  their  answers,  when  approved  by  the 
Grand  Lodge,  become  likewise  an  integral  part  of  the  law  of  Freemasonry. 

(3)  Constitutions  and  By-laws.  —  Each  Grand  Lodge  has  its  constitution, 
and  also  by-laws  which  may  be  compared  to  statutes.  Generally  speaking,  the 
difference  between  these  two  forms  of  written  Masonic  law  consists,  as  in  the 
corresponding  forms  of  the  civil  law,  in  the  method  of  change ;  the  constitu- 
tion being  amendable  only  upon  the  approval  of  a  majority  of  the  subordinate 
lodges,  while  the  by-laws  may  be  changed  by  the  Grand  Lodge  alone.2  The 
subordinate  lodges  have  their  own  peculiar  by-laws,  and  it  is  not  within  the 
province  of  the  Grand  Lodge  to  prescribe  these.3 

6.  The  Various  Rites  and  Branches.  —  While  the  Masonic  order  is  represented 
in  nearly  all  civilized  countries,  and  while  it  presents  many  common  features 
wherever  found,  still  Freemasonry  as  a  system  is  far  from  being  identical 
throughout  the  world.  Local  variations  and  other  causes  have  produced  dif- 
ferent forms  of  the  system,  which  are  known  as  "  rites."  One  writer  on  Free- 
masonry has  enumerated  no  less  than  fifty-two  of  these,4  but  those  actively 
organized  and  in  operation  include  only  a  few. 

II.  The  Body  —  1.  In  General.  —  Each  rite  or  grade  of  the  Masonic  order 
has  its  appropriate  organization  or  "  body,"  and  an  explanation  of  these  will 
be  helpful  in  understanding  some  of  the  adjudicated  cases.  The  groundwork 
of  the  Masonic  structure  and  the  foundation  of  all  the  rites  is  the  blue  lodge 
of  three  degrees,  all  the  lodges  of  any  jurisdiction  being  subordinate  to  its 
Grand  Lodge.  Above  the  blue  lodge  in  the  Scottish  rite  are  four  bodies 
whose  rank  is  in  the  following  order  :  Lodge  of  Perfection,  chapter  of  the  Rose 
Croix,  Council  or  Preceptory,  and  Consistory.  All  of  these  are  in  turn  subor- 
dinate to  the  Supreme  Council  of  the  jurisdiction.  In  the  York  rite  there  are, - 
above  the  blue  lodge,  chapters  of  Royal  Arch  Masons,5  all  subordinate  to  the 

1.  Responsa  Prudentium.  —  These  answers  by  in  the  United  States  was  formed  at  Charleston, 
•ertain  learned  jurists  to  questions  pro-  S.  C,  in  1783,  by  virtue  of  a  patent  given  to 
pounded  by  pratores  and  judices  had,  after  Au-  Stephen  Morin  in  1761  to  propagate  the  rite  in 
gustus,  the  force  of  law.  See  this  practice  the  new  world.  The  bearer  of  the  patent  came 
described  and  its  historical  development  traced  to  Hayti,  and  the  introduction  of  ihe  rite  into 
in  Sohm's  Institutes  of  Roman  Law  (Oxford,  the  United  States  was  by  persons  deputized  by 
1892)  62  et  seq.;  Muirhead's  Historical  Intro-  him.  In  1807  another  Scottish  rite  body  was 
duction  to  the  Private  Law  of  Rome  (Edin-  formed  in  New  York  city  by  Joseph  Cerneau, 
burgh,  1886)  310  et  seq.;  Morey's  Outlines  of  who  also  came  from  France  by  way  of  Hayti. 
Roman  Law  (New  York,  1890)  102-104;  The  separate  origin  of  the  two  bodies  thus 
Poste's  Institutes  of  Gaius,  I.,  §  1 ;  Mackeldy's  formed  will  account,  in  part  at  least,  for  the 
Roman  Law  (Dropsie's  ed.),  §  50.  existence  of  rival  Scottish  rite  organizations  at 

2.  See    Constitution    of    Nebraska   Grand  the  present  day  and  for  the  difficulties  which 
Lodge,  art.  13;   Law  of  Freemasonry  in  Ne-  have  found  their  way  into  the  courts.  See, 
braska  (1895),  §  9.    And  see  the  Constitutions  for  example,  Lawson  v.  Hewell,  118  Cal.  613. 
of  the  various  Grand  Lodges.  The  York  Eite.  —  This  is  the  name  commonly 

3.  Chase's  Digest  of  Masonic  Law  (nth  ed.)  given  to  what  may  also  be  termed  the  English 
450.  form  of  Freemasonry.    It  includes  the  three 

4.  Ragon,  Manual  of  Initiations,  cited  in  degrees  of  the  blue  lodge  and  the  four  of  the 
Rebold's  History  of  Freemasonry  (Brenan's  chapter  of  Royal  Arch  Masons.  In  the  United 
ed.)  227.  States  the  Knights  Templar  are  also  classed 

The  Scottish  Eite.  —  This   is  probably   the  with  this  rite,  though  the  modern  order  of  that 

most  numerous  and  widely  diffused  of  all  the  name  is  of  French  origin. 

Masonic  rites.    It  originated  in  France  during  Other  Eites  are  the  Swedish  and  Egyptian, 

the  first  quarter  of  the  eighteenth  century.    It  but  these  are  not  represented  in  the  United 

is  the  prevailing  form  of  Freemasonry  in  the  States.      Rebold's  History  of  Freemasonry 

Latin  countries  of  Europe  and  America,  and  is  (Brenan's  ed.)  228,  229. 

also  largely  represented  in  the  British  isles  The  order  known  as  the  Mystic  Shrine  forms 

and  the  United  States.    Its  ritual   includes  a  sort  of  capstone  to  the  Masonic  pyramid  and 

thirty-three  degrees  and  the  rite  is  represented  receives  only  Freemasons  who  have  completed 

throughout  the  world  by  about  twenty-seven  the  degrees  of  their  respective  rites. 

Supreme  Councils.    The  first  Scottish  rite  body  5.  In  Pennsylvania  the  Mark  Masters,  which 
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Grand  Chapter  of  the  jurisdiction,  and  (in  the  United  States)  encampments  or 
commanderies  of  Knights  Templar,  which  are  in  turn  subordinate  to  the  Grand 
Commandery  of  the  jurisdiction.1 

2.  Legal  Status  —  a.  May  Be  a  Corporation. — A  Masonic  organization 
may  be  a  corporation,  and  such  is  now  usually  the  status  of  such  bodies,* 
though  this  form  of  organization  was  formerly  discouraged  among  the  fraternity.3 

How  Incorporated.  —  As  such  they  are,  as  a  rule,  created  by  a  special  act  of  the 
legislature,4  either  by  incorporating  the  grand  lodge  with  the  subordinate- 
lodges,  as  in  Alabama?  Louisiana,**  and  South  Carolina,'"  or  by  providing  a 
separate  act  of  incorporation  for  the  latter,  as  in  Nebraska? 

Collateral  Corporation.  —  In  addition  to  the  regular  Masonic  bodies  there  are 
frequently  collateral  organizations,  like  building  companies,  which  operate  in 
connection  therewith,  and  these  are  usually  incorporated.9 

b.  May  Be  a  Voluntary  Association.  —  If  not  incorporated,  a  Masonic 
body  is  a  mere  voluntary  association,10  and  is  without  the  power  to  sue  and  be 
sued,11  though  it  may  hold  property.1*  This  was  formerly  the  usual  and  most 
approved  plan  upon  which  Masonic  bodies  were  organized.13 

Does  Not  Merge  in  Corporation.  —  Such  a  body  is  not  merged  in  a  corporation 
subsequently  formed,  though  identical  in  name  and  nearly  so  in  membership.1* 

c.  Not  a  Partnership. — A  Masonic  lodge  is  not  ordinarily  a  partnership.15 
Joint  Ownership.  —  But  members  of  a  chapter  of  Royal  Arch  Masons  were 

treated  as  joint  owners  of  certain  property  belonging  thereto.16 

d.  Judicial  Notice.  —  The  character  of  the  Masonic  fraternity  as  a  chari- 


are  elsewhere  a  degree  in  the  chapter,  consti- 
tute a  separate  lodge.  See  Com.  v.  O'Donnel, 
188  Pa.  St.  14. 

1.  There  is  also  a  national  Grand  Encamp- 
ment of  Knights  Templar  in  the  United 
States,  which  was  organized  in  1816. 

2.  Masonic  Bodies  as  Corporations  —  Alabama. 
—  Grand  Lodge,  etc.,  v.  Waddill,  36  Ala.  313; 
Burdine  v.  Grand  Lodge,  etc.,  37  Ala.  478. 

Kansas.  —  Halcyon  Lodge  No.  120  v.  Wat- 
son, 7  Kan.  App.  661. 

Louisiana.  —  Curien  v.  Santini,  16  La.  Ann. 
27;  Polar  Star  Lodge  No.  I  v.  Polar  Star  Lodge 
No.  1,  16  La.  Ann.  53. 

Maine.  —  Everett  v.  Carr,  59  Me.  333. 

Michigan.  —  Mason  v.  Finch,  28  Mich.  282; 
Burt  v.  Grand  Lodge,  etc.,  66  Mich.  85. 

Nebraska. — Comp.    Stat.    Neb.  (1899), 
1892,  1893;  Law  of  Freemasonry  in  Nebraska 
(1895),  §  101,  par.  4. 

South  Carolina.  —  Smith  v.  Smith,  3  Desaus. 
(S.  Car.)  574. 

3.  Chase's  Digest  of  Masonic  Law  (nth  ed.) 
446,  447- 

4.  See  cases  and  statutes  cited  in  note  2, 
supra. 

5.  Grand  Lodge,  etc.,  v.  Waddill,  36  Ala. 
313,  where  the  act  of  incorporation  is  set  out 
in  full. 

6.  Curien  v.  Santini,  16  La.  Ann.  27;  Polar 
Star  Lodge  No.  1  v.  Polar  Star  Lodge  No.  1, 
16  La.  Ann.  53.  The  material  provisions  of 
the  act  are  quoted  in  the  latter  case. 

7.  Smith  v.  Smith,  3  Desaus.  (S.  Car.)  574. 

8.  Comp.  Stat.  Neb.  (1899),  §g  1892.  1893. 

9.  See,  for  example,  Nelson  v.  Blakey,  54 
Ind.  29. 

10.  Voluntary  Association  —  Iowa.  —  Nightin- 
gale v.  Barney,  4  Greene  (Iowa)  106. 

Massachusetts.  —  King  v.  Parker,  9  Cush. 
(Mass.)  71. 


Michigan.  —  Mason  v.  Finch,  28  Mich.  282; 
Burt  v.  Grand  Lodge,  etc.,  66  Mich.  85. 

New  Hampshire.  —  Duke  v.  Fuller,  9  N.  H. 
536,  32  Am.  Dec.  392. 

Vermont.  —  Strickland  v.  Prichard,  37  Vt.  324. 

11.  Nightingale  v.  Barney,  4  Greene  (Iowa) 
106. 

12.  King  v.  Parker,  9 Cush.  (Mass.)  71;  Lloyd 
v.  Loaring,  6  Ves.  Jr.  773. 

13.  Chase's  Digest  of  Masonic  Law  (nth  ed.) 
446,  447- 

14.  Mason  v.  Finch,  28  Mich.  282. 

15.  Partnership. —  "One  of  the  defendants, 
called  by  plaintiffs,  testified:  '  The  full  title  of 
our  lodge  is  Williamson  Lodge,  No.  309,  F. 
and  A.  M.;  F.  and  A.  M.  means  Free  and 
Accepted  Masons;  the  purposes  of  our  lodge 
are  charitable,  benevolent,  and  social.'  This 
is  the  evidence  as  to  the  objects  for  which  the 
association  was  formed,  and  without  proof  of 
its  constitution  or  rules  respecting  admission 
of  members  and  the  management  of  its  affairs 
it  was  held  to  be  a  common  partnership.  A 
partnership  has  been  defined  to  be  a  '  combi- 
nation by  two  or  more  persons  of  capital,  or 
labor,  or  skill,  for  the  purpose  of  business  for 
their  common  benefit.'  It  may  be  formed  not 
only  forevery  kind  of  commercial  business,  bul 
for  manufacturing,  hunting,  and  the  like,  as 
well  as  for  carrying  on  the  business  of  profes- 
sional men,  mechanics,  laborers,  and  almost 
all  other  employments.  It  would  seem  that 
there  must  be  a  community  of  interest  for  busi- 
ness purposes.  Hence,  voluntary  -associations 
or  clubs,  for  social  and  charitable  purposes, 
and  the  like,  are  not  proper  partnerships,  nor 
have  their  members  the  powers  and  responsi- 
bilities of  partners.  Parsons  on  Part.,  6,  36, 
42."  Ash  v.  Guie,*g7  Pa.  St.  493,  39  Am.  Rep. 
818. 

16.  Lloyd  v.  Loaring,  6  Ves.  Jr.  773. 
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table  and  eleemosynary  organization  has  been  the  subject  of  judicial  notice  by 
the  courts.1 

3.  Powers  -  a.  To  SUE  AND  Be  SUED.  —  Where  the  Masonic  body  is  incor- 
porated, it  possesses  the  power  incident  to  all  corporations  to  enforce  its  rights 
through  legal  proceedings,2  and  on  the  other  hand  it  is  likewise  liable  to  be 
sued.3  The  members  of  an  unincorporated  chapter  of  Royal  Arch  Masons 
may  sue  only  in  their  individual  names.4 

Suit  Not  Properly  Authorized.  —  In  Louisiana  an  objection  that  the  suit  was  not 
authorized  by  a  resolution  of  the  lodge  must  be  pleaded  as  an  exception 
in  limine  litis.6 

By  What  Name  —  Variance. —  In  suing  as  a  corporation  it  is  not  a  fatal  variance 
that  the  lodge  omits  to  set  forth  a  portion  of  the  words  constituting  the  name 
under  which  it  was  incorporated.6 

Lodge  Sued  in  Name  of  Treasurer.  —  Under  the  New  York  law  a  suit  against  a 
Masonic  lodge  may  be  maintained  in  the  name  of  its  treasurer.7 

But  When  It  Is  a  Mere  Unincorporated  Society,  a  lodge  cannot  sue  and  recover  on  a 
promissory' note  given  for  its  benefit  to  one  of  its  officers  to  secure  the  pay- 
ment of  initiation  fees.8 

b.  To  Acquire  and  Hold  Property.  —  A  Masonic  body  is  usually 
entitled  as  such  to  acquire  and  hold  property.9 

Statutory  Authorization.  —  In  some  states  there  are  express  provisions  of  statute 
authorizing  the  acquisition  of  property  for  Masonic  purposes,  either  by  the 
body  at  large,  as  in  Tennessee,10  or  for  its  use  and  benefit  by  trustees.11 

As  Beneficiary.  —  Where  a  conveyance  is  made  to  certain  designated  trustees 
and  the  survivor  of  them,  as  joint  tenants  for  the  use  and  benefit  of  the  lodge, 
but  without  words  of  limitation  to  their  heirs  or  to  the  heirs  of  the  survivor, 
the  trust  is  nevertheless  perpetual,  and  the  property  will  not  revert  to  the 
grantor's  heirs  upon  the  death  of  the  last  surviving  trustee.12 

As  Legatee.  —  A  valid  bequest  "  for  charitable  purposes"  may  be  made  to  a 
Masonic  lodge  incorporated  and  authorized  by  its  charter  to  hold  property  for 
such  purposes.13 

c.  TO  MAKE  CONTRACTS  —  Leases.  —  In  New  York  it  is  competent  for  a 
Masonic  lodge,  through  its  duly  appointed  committee,  to  enter  into  a  valid 
lease.14 

Bonds  and  Mortgages. —  And  in  Tennessee  Masonic  lodges  are  expressly  author- 
ized by  statute  to  execute  through  their  masters  and  wardens  bonds  and 
mortgages  to  secure  the  payment  of  money  borrowed  for  building  purposes.15 
In  Pennsylvania  this  may  be  done  though  the  lodge  is  unincorporated.16 

Loans.  —  But  in  Alabama  it  was  held  that  the  charter  of  the  Grand  Lodge 
conferred  no  power  to  loan  money,  and  that  therefore  it  could  not  recover  on 


1.  Judicial  Notice.  —  Burdine  v.  Grand  Lodge, 
etc.,  37  Ala.  478,  citing  Wetumpka  v.  Winter,  29 
Ala.  660;  Salomon  v.  State,  28  Ala.  88;  Dozier 
v.  Joyce, 8  Port.  (Ala.)303;  Lampton  v.  Haggard, 
3T.  B.  Mon.  (Ky.)  149;  Jones  v.  Overstreet,  4  T. 
B.  Mon.  (Ky.)  547;  Floyd  v.  Ricks,  14  Ark.  293; 
Stephen  v.  State,  ri  Ga.  241;  Duncan  v.  Littell, 
2  Bibb  (Ky.)  424;  Sterne  v.  State,  20  Ala.  43; 
Ward  v.  State,  22  Ala.  16.  See  also  King  v. 
Parker,  9  Cush.  (Mass.)  71. 

2.  Suits  By  and  Against. —  Burdine  v.  Grand 
Lodge,  etc.,  37  Ala.  478;  Polar  Star  Lodge  No.  1 
v.  Polar  Star  Lodge  No.  1,  16  La.  Ann.  53. 

3.  See  Colin  v.  Borst,  36  Hun  (N.  Y.)  562. 

4.  Strickland  v.  Prichard,  37  Vt.  324. 

5.  Polar  Star  Lodge  No.  1  v.  Polar  Star 
Lodge  No.  1,  16  La.  Ann.  53. 

6.  Burdine  v.  Grand  Lodge,  etc.  37  Ala.  478. 

7.  Cohn  v.  Borst,  36  Hun  (N.  Y.)  562. 


8.  Nightingale  v.  Barney,  4  Greene  (Iowa) 
106. 

9.  Property  Eights.  —  King  v,  Parker.  9 
Cush.  (Mass.)  71.  See  Lloyd  v.  Loaring,  6 
Ves.  Jr.  773- 

10.  Code  Tenn.  (1896),  §  2571. 

11.  Rev.  Stat.  N.Y.  (9th  ed.  1896).  p.  2232,  g  4. 

12.  Conveyance  to  Trustees  for  Benefit  of  Lodge. 
—  King  v.  Parker,  9  Cush.  (Mass.)  71,  citing 
Tucker  v.  Seaman's  Aid  Soc,  7  Met.  (Mass.) 
200;  Washburn  v.  Sewall,  9  Met.  (Mass.)  2R0. 

13.  Lodge  as  Legatee. —  Everett  v.  Carr,  59  Me. 
325. 

14.  Leases.  —  Cohn  v.  Borst,  36  Hun  (N.  Y.) 

562. 

15.  Bonds  and  Mortgages.  —  Code  Tenn.  (1896), 
§§  2572-2577. 

16.  Ash  v.  Guie,  97  Pa.  St.  493,  39  Am.  Rep. 
818. 
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a  promissory  note  given  for  a  loan.1 

Note  to  Officers  of  Unincorporated  Lodge.  —  Nor  may  an  unincorporated  lodge 
recover  on  a  promissory  note  given  for  its  use  to  its  officers.* 

Ultra  Vires  Contracts.  —  Where  recovery  was  allowed  on  a  contract  made  by 
the  master  of  a  lodge  and  a  trustee,  with  no  showing  that  they  had  the 
inherent  power  or  were  authorized  by  the  lodge  to  make  the  contract,  or  that 
the  contract  was  ratified,  it  was  held  that  a  new  trial  should  be  granted.3 

4.  Liabilities  —  a.  Taxation  —  (i)  Prevailing  Rule. — Although  for  some 
purposes  Masonic  bodies  are  treated  as  charitable  and  benevolent  organiza- 
tions,4 yet  in  most  jurisdictions  their  property  is  held  not  to  be  included  within 
the  usual  exemption  from  taxation  of  property  used  for  charitable  purposes,5 
especially  in  the  absence  of  pleading  or  proof  that  it  was  so  used.6  In  South 
Carolina  the  exemption  formerly  allowed  to  such  property  was  removed  by 
legislation,  and  this  was  held  valid.7 

Business  Property. — The  rule  is  particularly  applicable  to  property  not  used 
entirely  for  Masonic  purposes,  but  partly  devoted  to  pecuniary  gain,8  though 
the  income  may  be  used  for  charity;9  a  fortiori  if,  under  the  statute,  the  use 
for  charitable  purposes  must  be  exclusive.10 

Masonic  Charitable  Institutions.  —  It  has  also  been  held  that  a  home  for  aged, 
afflicted,  and  indigent  Freemasons  was  not  sufficiently  a  public  charity  to  be 
exempt  from  taxation.11 

(2)  Minority  Rule.  —  In  some  jurisdictions,  however,  it  is  held  that  use  for 
Masonic  purposes  is  sufficiently  a  charitable  use  to  entitle  the  property  to 
the  statutory  exemption,18  and  that  the  fact  that  the  benefits  dispensed 
by  the  Masonic  fraternity  are  confined  to  its  own  members  will  not  exclude 
it  from  the  class  of  charitable  institutions.13 

b.  Contracts.  —  A  lodge  is  liable  on  a  lease  executed  in  its  behalf  by  a 
committee  appointed  for  that  purpose.14 

Employment  of  Nurse.  —  But  a  lodge  has  been  held  to  be  not  liable  for  the 
services  of  a  sick  member's  nurse  employed  by  the  worshipful  master  and  a 
trustee  without  authority  from  or  ratification  by  the  lodge.16 

No  Individual  Liability.  —  Nor  are  the  members  individually  liable  on  a  note 

1.  Loans.  —  Grand  Lodge,  etc.,  v.  Waddill,  12.  Georgia.  —  Savannah  v.  Solomon's  Lodge 
36  Ala.  313.  No.  1,  53  Ga.  93. 

2.  Nightingale  v.  Barney,  4  Greene  (Iowa)  Indiana.  —  Indianapolis  v.  Grand  Master, 
106.  etc.,  25  Ind.  518. 

3.  Halcyon  Lodge  No.  120  v.  Watson,  7  Pennsylvania.  —  See  dissenting  opinion  of 
Kan.  App.  661.  Mr.  Justice  Williams  in  Philadelphia  v.  Ma- 

4.  Burdine  v.  Grand  Lodge,  etc.,  37  Ala.  sonic  Home,  160  Pa.  St.  580,  40  Am.  St.  Rep. 
478;  Everett  v.  Carr,  59  Me.  32;;  King  v.  Par-  736. 

ker,  9  Cush.  (Mass.)  71.  South  Carolina.  —  State  v.  Addison,  2  S.  Car. 

5.  Masonic  Property  Not  Exempt.  —  Bangor  v.  499,  the  court  saying:  "  It  is  first  objected  that 
Rising  Virtue  Lodge  No.  10,  73  Me.  428,  40  these  societies  are  not '  charitable  societies,' 
Am.  Rep.  369;  Philadelphia  v.  Masonic  Home,  and,  therefore,  not  within  the  terms  of  the  or- 
160  Pa.  St.  572,  40  Am.  St.  Rep.  736.  And  see  dinance.  This  exception  proceeds  upon  the 
Morning  Star  Lodge  No.  26  v.  Hayslip,  23  ground  that  the  word  '  charitable,' as  therein 
Ohio  St.  144.  used,  is  only  to  be  applied  to  such  institutions 

6.  State  v.  Central  St.  Louis  Masonic  Hall  as  are  eleemosynary,  and  thut  neither  of  them 
Assoc.,  14  Mo.  App.  597.  But  it  has  also  been  has  any  claim  to  that  character.  A  civil  pri- 
held  that  judicial  notice  would  be  taken  of  the  vate  corporation  may,  however,  be  established 
charitable  character  of  such  bodies.  Burdine  for  purposes  of  general  charity,  and  as  such 
v.  Grand  Lodge,  etc.,  37  Ala.  478.  See  also  might  be  recognized  as  a  charitable  society. 
King  v.  Parker,  9  Cush.  (Mass.)  71.  although  the  administration  of  its  funds  might 

7.  State  v.  Addison,  2  S.  Car.  499.  not  be  confined  to  a  hospital  for  the  relief  of 

8.  Bangor  v.  Rising  Virtue  Lodge  No.  10,  73  the  poor  and  sick,  or  a  college  or  academy  for 
Me.  428,  40  Am.  Rep.  369.  the  promotion  of  science  and  learning." 

9.  Indianapolis  v.  Grand  Master,  etc.,  25  13.  Indianapolis f.  Grand  Master,  etc. ,25  Ind. 
Ind.  518.  518. 

10.  As  in  Nebraska.  See  Comp.  Stat.  Neb.  14.  Liability  on  Contracts.  —  Cohn  v.  Borst,  36 
(1899),  §  4283.    See  also  Const.  Neb.,  art.  9,  §  2.  Hun  (N.  Y.)  562. 

11.  Philadelphia  v.  Masonic  Home,  160  Pa.  15.  Halcyon  Lodge  No.  120  v.  Watson,  7  Kan. 
St.  572,  40  Am.  St.  Rep.  736.  App.  661. 
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executed  by  the  master  and  wardens  for  the  lodge.1 

5.  Division  and  Reunion  —  a.  In  General.  —  From  about  the  middle  of 
the  eighteenth  century  the  Masonic  organization  in  England  was  divided  into 
two  rival  factions,  which  were  styled,  respectively,  "  Ancient  York  Masons  "  and 
"  Free  and  Accepted  Masons."  This  division  was  also  transferred  to  the 
American  branch  of  the  fraternity.2  In  England  the  rival  Grand  Lodges  were 
reunited  in  1813,  and  in  the  same  year  a  similar  reunion  took  place  in  South 
Carolina,3  though  it  was  not  until  1882  that  the  corresponding  factions  of 
colored  Freemasons  were  united  in  Pennsylvania.4 

b.  Legal  Effect.  —  Whether  such  reunions  will  be  so  recognized  by  the 
courts  that  they  will  enforce  property  rights  resulting  therefrom  depends  upon 
the  extent  to  which  the  ancient  landmarks  of  the  order  have  been  preserved. 
In  Pennsylvania  the  court  found  that  these  landmarks  had  not  been  affected, 
and  that  therefore  certain  real  estate  which  had  been  given  in  trust  to  the 
Ancient  York  Masons  prior  to  the  reunion  vested  thereafter  in  the  united 
body.5  But  in  South  Carolina  the  court  held  that  under  the  evidence  before 
it  the  differences  between  the  two  Masonic  sects  were  radical,  that  the  attempted 
reunion  effected  a  removal  of  the  ancient  landmarks,  and  that  the  new  organiza- 
tion was  not  entitled  to  a  fund  belonging  to  one  of  the  constituent  bodies.6 

Secession.  —  So  where  certain  members  of  a  Masonic  body  severed  their 
relations  with  the  Grand  Lodge  and  connected  themselves  with  another  body 
recognizing  a  rival  Grand  Lodge,  it  was  held  that  the  seceders  were  not 
entitled  to  the  lodge  rooms,  paraphernalia,  and  effects,  to  the  exclusion  of  loyal 
remaining  members,  though  the  latter  constituted  but  a  minority.7 

6.  Dissolution  —  a.  How  Effected  —  (1)  Nonuser. — A  Masonic  body 
may  become  dissolved,  or,  in  the  parlance  of  the  craft,  "  extinct,"  by  failure 
to  meet  or  to  perform  any  of  its  ordinary  functions  for  an  unreasonable  length 
of  time  ;  and  this  although  it  may  have  elected  officers  to  serve  until  the  quali- 
fication of  their  successors.8 

(2)  Vote  of  Membership  —  Unincorporated  Lodge.  —  In  New  Hampshire  an  unin- 
corporated lodge  of  Freemasons  was  dissolved  by  a  vote  of  its  members.' 

Incorporated  Lodge.  —  But  in  Louisiana  it  was  held  that  an  incorporated  lodge 
could  not,  even  by  the  vote  of  a  large  majority  of  its  members,  effect  a  disso- 
lution 10  so  long  as  a  sufficient  number  continued  to  maintain  the  organization.11 
So  in  South  Carolina  it  was  held  that  the  officers  and  members  of  the  Grand 
Lodge  could  not,  by  voting  to  surrender  its  charter,  dissolve  it  and  the  con- 
stituent subordinate  lodges  incorporated  therewith,  but  not  sufficiently  repre- 
sented in  the  attempted  dissolution. 18 

(3)  Merger.  —  In  an  early  English  case  the  dissolution  of  a  chapter  of  Royal 
Arch  Masons  was  practically  effected  by  union  with  another  body.13  But  in 
Michigan  it  was  held  that  such  a  chapter,  as  a  voluntary  association,  was  not 
merged  in  a  corporation  afterward  formed  under  the  same  name  and  with  a 

1.  Ash  v.  Guie,  97  Pa.  St.  493,  39  Am.  Rep.  Star  Lodge  No.  1  v.  Polar  Star  Lodge  No.  i, 
818.  16  La.  Ann.  53, 

2.  Division.  —  See  Smith  v.  Smith,  3  Desaus.  But  in  New  Hampshire  it  was  said  obiter  con- 
(S.  Car.)  557;  Woolford's  A  ppeal,  126  Pa.  St.  47.  cerning  the  dissolution  of  an  unincorporated 

3.  Reunion.  —  Smith  v.  Smith,  3  Desaus.  (S.  lodge:  "Such  a  dissolution  cannot  be  pre- 
iCar.)  557.  vented.    It  is  not  only  in  the  power  of  such  an 

4.  Woolford's  Appeal,  126  Pa.  St.  47.  association,  but  of  any  body,  duly  incorpo- 

5.  Property  Rights  Resulting  from  Reunion. —  rated,  which  was  not  created  for  the  adminis- 
Woolford's  Appeal,  126  Pa.  St.. 47.  tration  of  political  or  municipal  authority,  to 

6.  Smith  v.  Smith,  3  Desaus.  (S.  Car.)  557.  dissolve  itself  by  its  own  assent.  This  has  been 
1.  Secession.  —  Washington  v.  White,  (Pa.  C.      repeatedly  adjudged.    2  Kent's  Com.  (2d  ed.) 

PI.)  27  Pittsb.  Leg.  J.  N.  S.  338.  305;  Angell  &  Ames  on  Corporations  507." 

8.  Lapse  of  Royal  Arch  Chapter.  —  Strickland  Duke  v.  Fuller,  9  N.  H.  536,  32  Am.  Dec.  392. 
v.  Prichard,  37  Vt.  324.  11.  Polar  Star  Lodge  No.  1  v.  Polar  Star 

9.  Duke  v.  Fuller,  9  N.  H.  536,  32  Am.  Dec.  Lodge  No.  r,  16  La.  Ann.  53. 

392.  12.  Smith  v.  Smith,  3  Desaus.  (S.  Car,)  557. 

10.  Curien  v.  Santini,  16  La.  Ann.  27;  Polar        13.  Merger. — Lloyd  v.  Loaring,  6  Ves.  Jr.  773. 
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membership  nearly  identical  with  that  of  the  incorporated  chapter.' 

b.  Disposition  of  Property.  —  Some  interesting  legal  questions  have 
arisen,  upon  the  dissolution  of  Masonic  bodies,  concerning  the  disposition  of 
their  property.  Where  the  by-laws  provided  that  lodge  assets  and  property 
should  be  managed  "  for  the  good  of  the  craft,  or  for  the  relief  of  indigent  and 
distressed  worthy  Masons,  their  widows  and  orphans,"  it  was  held  that  an 
attempted  distribution  of  the  funds  among  the  members  upon  dissolution  was 
void.2  So  where  a  majority  of  the  members  voted,  over  the  protests  of  the 
minority,  to  dissolve  the  lodge  and  transfer  its  property  to  a  new  lodge  which 
they  had  organized,  their  action  was  held  to  be  illegal  and  without  effect.3 
But  in  Vermont,  where  the  members  of  a  Royal  Arch  chapter,  upon  discon- 
tinuing their  organization,  voted  to  place  the  funds  on  hand  with  the  trustees 
of  certain  academies  until  called  for,  members  of  the  chapter  as  revived  some 
twenty-three  years  later  were  not  allowed  to  recover  back  the  funds.4 

III.  Officers  —  1.  In  General. —  Each  of  the  several  Masonic  bodies  has  an 
elaborate  list  of  officers,  some  of  whom  are  elected  by  the  members,  while 
others  are  appointed.5 

Term.  —  The  term  of  a  Masonic  officer  is  invariably  one  year.6  And 
although  the  by-laws  of  a  Royal  Arch  chapter  provided  that  its  officers  should 
continue  to  hold  until  their  successors  were  qualified,  still  it  was  held  that 
where  none  were  elected  for  twenty-three  years,  the  nominal  continuation  of 
the  old  officers  under  this  rule  would  not  save  the  chapter  from  dissolution  by 
lapse  of  time.7 

2.  Master.  —  The  principal  officer  of  a  Masonic  lodge  is  termed  the  master.8 
Duties  and  Powers.  —  He  is  not  merely  the  presiding  officer  of  his  lodge,  but 
also  its  leading  representative  in  the  Grand  Lodge,9  and  has  general  supervision 
over  the  affairs  of  his  body.  In  the  absence  of  a  showing  of  inherent  power, 
special  authority,  or  subsequent  ratification,  it  seems  that  he  cannot  bind  the 
lodge  by  a  contract  to  employ  a  nurse  for  a  sick  brother.10 

Trial  and  Suspension.  — -  It  is  one  of  the  prerogatives  of  his  office  that  the  master 
is  exempt  from  trial  by  the  lodge.11  But  he  may  be  tried  by  the  Grand  Lodge,12 
and  in  an  urgent  case  the  grand  master  may  suspend  him  until  the  next  meet- 
ing of  the  Grand  Lodge.13  And  a  master  is  not  entitled  to  an  injunction  to 
restrain  the  grand  master  from  hearing  and  determining  a  charge  against  him 

1.  Mason  v.  Finch,  28  Mich.  282.  were  elected  was  evidently  for  the  mere  pur- 

2.  Trust  Funds.  —  Duke  v.  Fuller,  9  N.  H.  pose  of  saving  the  regular  existence  of  the 
536,  32  Am.  Dec.  392.  association  in  case  of  accidental  failure  to 

3.  Polar  Star  Lodge  No.  1  v.  Polar  Star  elect  at  the  required  time,  and  it  never  was  in 
Lodge  No.  1,  16  La.  Ann.  53.  fact,  and  never  was  intended  to  be,  relied  on 

4.  Strickland  v.  Prichard,  37  Vt.  324.  See  as  a  provision  for  immortality,  for  any  period 
also  Lloyd  v.  Loaring,  6  Ves.  Jr.  773.  of  time  after  the  association  should  in  fact 

5.  Officers.  —  See  Mackey's  Masonic  Jurispru-  cease  to  exist."  Strickland  v.  Prichard,  37 
dence  (7th  ed.)  337,  338.  Vt.  324. 

6.  "It  is  a  law  of  Masonry  that  these  offi-  8.  The  Master.  —  Mackey's  Masonic  Juris- 
cers  should  be  elected  annually.    All  offices  in  prudence  (7th  ed.)  343. 

Masonry  are  held  by  annual  tenure,  which  is  9.  Mackey's  Masonic  Jurisprudence  (7th  ed.) 

perhaps  derived  from  the  fact  that  the  General  347. 

Assembly  of  the  craft  was  anciently  held  annu-  10.  Halcyon  Lodge  No.   120  v.  Watson,  7 

ally."    Mackey's  Masonic  Jurisprudence  (7th  Kan.  App.  661. 

ed.)  339.  11.  Chase's  Digest  of  Masonic  Law  (nth  ed.); 

7.  "  But  it  is  said  that  although  the  rules  of  Mackey's  Masonic  Jurisprudence  (7th  ed.)  357, 
the  society  required  annual  elections -of  offi-  358.  The  author  last  cited  states  as  the  reason 
cers,  they  also  provided  that  the  officers  for  this  that  otherwise  the  master  would  need 
elected  should  hold  their  offices  till  others  were  to  preside  at  his  own  trial,  and  quotes  the 
elected,  and  that  this  society  was  therefore  in  maxim,  applicable  alike  to  civil  and  Masonic 
existence  because  it  had  officers  duly  elected,  law:  Nemo  debet  esse  judex  in  propria  sua  causa. 
and  living.  But  the  question  of  dissolution  12.  Mackey's  Masonic  Jurisprudence  (7th  ed.) 
by  lapse  of  time  could  hardly  be  seriously  359. 

affected  by  the  existence  of  officers  who  did  no  13.  Mackey's  Masonic  Jurisprudence(7th  ed.) 

acts  and  performed  no  duties  as  such.    But  359.    See   also  Mead  v.  Stirling,  62  Coon, 

this  provision  for  officers  holding  till  others  586. 
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during  the  intermission  of  the  Grand  Lodge,  though  the  question  is  one  of 
veracity  between  the  two;  the  grand  master,  while,  the  accuser,  will  preside 
over  the  Grand  Lodge  on  appeal,  and  the  latter  body  cannot,  even  in  case  of  a 
reversal,  reinstate  the  master,  owing  to  lapse  of  time.1 

3.  Trustees.  —  While  these  are  not  enumerated  by  the  commentators  upon 
Masonic  law  as  being  included  among  lodge  officers,2  yet  they  are  provided 
for  by  the  statutes  of  some  of  the  states,3  and  in  a  treatise  like  this,  which 
deals  with  the  civil  law  pertaining  to  Freemasonry,  should  be  considered  as 
Masonic  officers. 

Certificate  of  Election.  —  Although  the  statute  requires  the  lodge  secretary  to 
file  in  a  public  office  a  certificate  of  the  election  of  trustees,  yet  a  failure  in 
this  regard  will  not  prevent  a  valid  performance  of  duties  on  their  part.4 

liability  and  Powers.  —  Such  trustees  are  not  individually  liable  on  a  note  given 
for  a  lodge  debt  and  reciting  the  makers'  promises  as  trustees.5  A  committee 
of  the  lodge  may  bind  it  by  a  lease.6 

4.  Treasurer.  —  The  treasurer  is,  of  course,  the  financial  officer  of  the  lodge.7 
Actions  Concerning.  —  But  in  addition  to  this  he  is  in  New  York  the  one  in 

whose  name  actions  against  the  lodge  are  brought.8  In  Alabama  an  action 
was  brought  by  the  Grand  Lodge  directly  against  the  treasurer  of  a  subordinate 
lodge,  for  money  belonging  to  the  order  but  withheld  by  the  defendant.9 

IV.  Membeks  —  1.  Qualifications. — The  laws  of  the  Masonic  order  contain 
elaborate  provisions  respecting  the  qualifications  of  its  members. 10  But  with 
these  the  civil  courts  have  little  to  do,  as  it  is  the  almost  exclusive  province  of 
an  order  like  the  Freemasons  to  impose  its  own  terms  of  membership.11  Thus 
the  courts  will  not  interfere  to  compel  the  recognition  as  a  member  of  a 
Masonic  lodge  of  one  who  affiliates  with  a  rite  of  Masonry  different  from  that 
recognized  by  the  Grand  Lodge.18 

2.  Freemasons  as  Witnesses  —  a.  COMPETENCY.  —  Even  in  those  jurisdictions 
where  the  testimony  of  parties  to  litigation  will  not  be  admitted  therein,  a 
Freemason  is  nevertheless  a  competent  witness  in  a  cause  to  which  his  lodge 
is  a  party.13 

b.  PRIVILEGE.  —  The  nature  of  Masonic  membership  and  the  secrecy 

1.  Mead  v.  Stirling,  62  Conn.  586.  lants  necessarily  leads  to  the  conclusion  that 

2.  Trustees.  —  See  the  list  given  in  Mackey's  though  elected  and  engaged  in  the  performance 
Masonic  Jurisprudence  (7th  ed.)  338.  of  the  duties  of  trustees,  their  action  was  void 

3.  Horner's  Stat.  Ind.  (1896),  §  3819;  Rev.  because  of  an  omission  by  the  clerk.  In  this 
Stat.  N.  Y.  (gth  ed.,  1896),  p.  2230,  §§  i-S,  conclusion  we  cannot  concur.  When  in  the 
which  provide  elaborately  for  the  election  of  office,  performing  its  duties,  with  no  question 
trustees  for  Masonic  lodges  and  chapters  and  by  the  organization  of  their  power  to  act,  and 
prescribe  their  duties.  with  no  others  in  office  or  asserting  claim  to 

4.  Certificate  of  Election.  —  Roberts  v.  Hill,  the  office,  their  acts  are  at  least  those  of  ofB- 
137  Ind.  215,  the  court  saying:   "There  is  cers  de  facto,  if  not  de  jure." 

nothing  in  the  language  of  the  statute  imply-  5.  Powers  and  Liabilities.  —  Stearns  v.  Allen, 

ing  an  intention  to  make  the  filing  of  the  cer-  25  Hun  (N.  Y.)  558. 

tificate  of  election  a  prerequisite  to  the  posses-  6.  Cohn  v.  Borst,  36  Hun  (N.  Y.)  562. 

sion  or  exercise  of  the  duties  of  trustee  by  7.  Treasurer.  —  Mackey's  Masonic  Jurispru- 

those  who  might  receive  the  requisite  vote  of  dence  (7th  ed.),  c.  3,  §  3. 

the  organization.    The  evident  purpose  of  the  8.  See  Cohn  v.  Borst,  36  Hun  (N.  Y.)  562. 

statute  was  to  enable  the  public  to  learn  who  9.  Burdine  v.  Grand  Lodge,  etc.,  37  Ala. 

constituted  the  official  representatives  of  the  478. 

organization  —  those  possessing  the  power  to  10.  Qualifications  for  Membership.  —  Chase's 

sue  and  to  be  sued  on  behalf  of  the  organiza-  Digest  of  Masonic  Law  (nth  ed.)  198  et  seq.; 

tion  —  and  to  enforce  such  rights  against  the  Mackey's  Masonic  Jurisprudence  (7th  ed.),  bk. 

organization  as  might  be  maintained.    It  was  2,  c.  I. 

not  designed  to  enter  into  and  form  a  part  of  11.  See  the  titles  Benevolent  or  Beneficial 

the  election  of  such  trustees;  on  the  contrary,  Associations,  vol.  3,  p.  1078  et  seq.;  Societies 

its  performance  necessarily  follows  every  step  and  Clubs.    See  also  Burt  v.  Grand  Lodge, 

in  the  proceedings  by  which  the  organization  etc.,  66  Mich.  85. 

makes  its  choice.    The  duty,  the  omission  of  12.  Burt  r.  Grand  Lodge,  etc.,  66  Mich.  85. 

which  is  claimed  to  invalidate  the  election,  is  See  also  Lawson  v.  Hewell,  118  Cal.  613. 

not  upon  the  trustees  or  any  one  of  them,  but  13.  Competency  of  Mason  as  Witness. — Burdine 

upon  the  clerk.    The  contention  of  the  appel-  v.  Grand  Lodge,  etc.,  37  Ala.  478. 
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enjoined  with  reference  to  the  inner  workings  of  the  order  have  given  rise  to 
some  delicate  questions  concerning  the  Freemason  as  a  witness.  In  an  early 
South  Carolina  case  1  involving  an  examination  of  the  ceremonies  and  rituals 
of  rival  factions  of  the  order,  members  of  both  were  allowed  to  state  their 
opinions  on  these  points  without  being  obliged  to  disclose  any  of  the  secrets 
of  Freemasonry.  But  in  Vermont,  during  the  anti-Masonic  excitement,  a 
statute  was  passed,  aimed  at  the  oaths  and  obligations  of  the  order,  prohibit- 
ing the  administration  of  extra-judicial  oaths ;  and  the  policy  of  that  state  for 
a  time  was  to  withdraw  all  recognition  or  protection  from  the  Masonic 
fraternity  as  a  secret  institution.* 

Confidential  Communications  Between  Members.  —  In  Wyoming  it  has  recently  been 
held  that  a  confidential  communication  by  one  Freemason  to  another  is  not 
privileged,  and  that  the  recipient  may  be  compelled  as  a  witness  to  disclose  it, 
though  he  thereby  violates  his  Masonic  obligation.3 

3.  Freemasons  as  Jurors.  —  It  has  been  held  that  a  master  Mason  is  compe- 
tent to  sit  as  a  juror  in  a  cause  wherein  one  of  the  parties  belongs  to  the 
Masonic  fraternity;4  and  a  Mason,  in  a  suit  to  which  the  society  is  a  party.5 
On  the  other  hand,  it  is  no  ground  of  challenge  to  the  array  that  Masons  were 
excluded  in  the  selection  of  grand  jurors,  and  no  disqualification  of  a  grand 
juror  that  he  had  joined  in  a  pamphlet  containing  strictures  on  the  defendant 
who  was  a  Mason.6 

4.  Masonic  Offenses.  —  The  subject  of  Masonic  offenses  becomes  important 
in  this  connection  because  these  may  afford  ground  for  expulsion  from  the 
order7  and  thus  involve  the  interference  of  the  civil  courts.  As  a  rule,  how- 
ever, societies  like  the  Freemasons  have  the  power  to  make  their  own  regula- 
tions regarding  membership,  and  are  free  from  judicial  interference  in  this 
particular  if  such  regulations  are  in  accord  with  natural  justice  and  are  applied 
in  good  faith.8  A  Masonic  offense  may  consist  either  in  a  breach  of  morality 
or  of  the  Masonic  law  or  obligations.9 

5.  Procedure  in  Masonic  Trials.  —  Regulations  of  the  order  provide  for  the 
mode  of  filing  charges,  notice  to  the  accused  of  their  nature,  the  conduct  of 


1.  Privilege.  —  Smith  v.  Smith,  3  Desaus.  (S. 
Car.)  563. 

2.  Strickland  v.  Prichard,  37  Vt.  324. 

3.  Owens  v.  Frank,  (Wyo.  1898)  53  Pac.  Rep. 
282,  47  Cent.  L.  J.  218.  Here  the  court  said: 
"  However  binding  an  obligation  may  be  as 
between  members  of  the  same  society,  secret 
or  otherwise,  not  to  divulge  to  others  that 
which  may  be  confidentially  communicated  to 
them,  such  an  obligation  must  be  understood 
to  be  subject  to  the  laws  of  the  country,  and, 
doubtless,  the  societies  themselves  recognize 
thai  such  a  limitation  attaches  to  the  obliga- 
tion; and  therefore  it  cannot  be  said  that  the 
obligation  is  violated  when  the  disclosure  is 
compelled  in  a  court  of  justice  in  the  course  of 
the  administration  of  the  laws." 

4.  Purple  v.  Horton,  13  Wend.  (N.  Y.)  10. 

5.  Burdine  v.  Grand  Lodge,  etc.,  37  Ala.  478. 

6.  People  v.  Jewett,  3  Wend.  (N.  Y.)  314. 

7.  Masonic  Offenses.  —  Mackey's  Masonic 
Jurisprudence  (7th  ed.}  536. 

8.  See  ihe  title  Societies  and  Clubs. 

9.  "  The  offenses  of  which  a  lode;e  may  take 
cognizance,  and  to  which  it  shall  give  full, 
fair,  and  lawful  trial,  and,  upon  conviction, 
administer  adequate  punishment,  are  immo- 
rality, and  particularly  acts  which  tend  to  im- 
pair the  good  name  of  Freemasonry  or  which 
violate  Masonic  obligations  or  the  laws  and 
regulations  of  this  Grand  Lodge."    Law  of 


Freemasonry  in  Nebraska  (1895),  §  301,  par.  1. 
See  also  Mackey's  Masonic  Jurisprudence  (7th 
ed.)  502  et  seq.\  Chase's  Digest  of  Masonic 
La  n  (nth  ed.)  307. 

Nonbenevolence.  —  Any  wilful  neglect  of  duty 
towards  a  fellow  member  is  a  departure  from 
the  fundamental  principles  of  the  fraternity. 
It  is  therefore  a  Masonic  offense  to  refuse  to 
watch  with  a  sick  brother.  Nebraska  Grand 
Lodge  Proceedings  (1896)  512. 

Engaging  in  the  Liquor  Traffic.  —  A  resolution 
of  the  Grand  Lodge  debarring  saloon  keepers 
is  sufficient  to  render  one  who  thereafter  be- 
comes such  ineligible  to  membership  in  a  mu- 
tual benefit  society  open  only  to  Freemasons 
in  good  standing.  Ellerbe  v.  Faust,  119  Mo. 
653- 

Clandestine  Affiliation.  —  It  is  a  Masonic  of- 
fense 10  affiliate  or  hold  communication  with 
an  irregular,  spurious,  or  clandestine  Masonic 
body  or  its  members.  Among  the  most  fre- 
quent applications  of  this  rule  in  recent  years 
have  been  those  concerning  the  members  of 
the  "  Cerneau  "  or  so-called  "  United  States  " 
jurisdiction  of  Scottish  rile  Masons;  and  the 
civil  courts  hold  that  a  Masonic  body  has  a 
right  to  declare  this  organization  clandestine 
and  to  make  affiliation  therewith  a  ground  of 
expulsion.  Lawson  v.  Hewell,  11S  Cal.  613. 
See  also  Chase's  Digest  of  Masonic  Law  (nth 
ed.)  410,  411. 
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the  examination,  appeal  from  a  subordinate  lodge  to  the  Grand  Lodge,  etc.1 
6.  Punishments —  Generally. —  While  the  classification  of  Masonic  punishments 
is  not  uniform  among  the  different  authorities,2  those  usually  imposed  are 
reprimand,  suspension,  and  expulsion.3  The  latter  two  are  the  severest 
punishments  for  Masonic  offenses,  and  the  only  ones  against  whose  infliction 


1.  Procedure  in  Trials.  —  Chase's  Digest  of 
Masonic  Law  (nth  ed.)33i;  Mackey's  Masonic 
Jurisprudence  (7th  ed.)  558  et  seq. 

"  The  Charge  Should  Set  Forth  the  Offense  with 
Clearness  and  Certainty,  and  hence  it  must  dis- 
tinctly specify  the  nature  of  the  offense;  and 
if  confined  to  a  single  transaction,  the  time 
and  place  of  its  commission  should  be  named. 
A  general  charge,  for  instance,  of  '  unmasonic 
conduct '  should  also  specify  the  particular 
nature  of  the  conduct  which  is  said  to  be  un- 
masonic; for  no  one  can  be  expected  10  answer 
to  so  general  an  accusation,  nor  to  be  prepared 
with  ev'dence  to  rebut  that  of  which  he  is 
ignorant.  No  man,  in  a  legal  investigation, 
should  be  taken  by  surprise;  but  there  is  no 
more  certain  mode  of  doing  so  than  to  call 
upon  him  to  answer  to  an  indefinite  charge, 
the  particulars  of  which  are  only  to  be  made 
known  at  the  moment  of  trial/'  Mackey's 
Masonic  Jurisprudence  (7th  ed.)  559.  See  also 
Levy  v.  Magnolia  Lodge  No.  29,  no  Cal. 
297. 

Form  of  Summons.  —  A  finding  by  the  grand 
master  that  a  summons  conforms  to  the 
requirements  of  the  order  will  not  be  reviewed 
by  the  courts.  Connelly  v.  Masonic  Mut. 
Ben.  Assoc.,  58  Conn.  552,  18  Am.  St.  Rep. 
296,  in  which  case  the  court  said:  "  A  copy  of 
the  summons  used  by  the  Baltic  Lodge  in 
Connelly's  case  is  shown  in  the  finding.  It  is 
claimed  that  the  decision  of  Deputy  Grand 
Master  Wheeler,  that  the  summons  did  not 
conform  to  the  requirements  of  the  Grand 
Lodge,  is  not  supported  thereby.  That  objec- 
tion is  not  open  to  us.  It  being  found  that  the 
deputy  grand  master  had  jurisdiction  to  act  in 
the  matter,  his  decision  upon  a  question  of 
fact  involved  in  the  case  is  not  open  to  review 
by  a  court  of  law.  Chase  -j.  Cheney,  58  III. 
509,  11  Am.  Rep.  95;  Walker  v.  Wainwiight, 
16  Barb.  (N.  Y.)  486." 

Notice  of  Inability  of  Accused  to  Be  Present.  — 
Where  the  accused  has  been  duly  notified,  but 
fails  to  attend,  he  will  not  be  entitled  to  the 
interference  of  the  civil  courts  merely  because 
he  advised  the  master  that  by  reason  of  official 
engagements  he  could  not  be  present.  Robin- 
son v.  Yates  City  Lodge  No.  448,  86  111.  598. 
Here  the  agreed  statement  of  facts  recited 
that  "  plaintiff  notified  the  master  of  the 
lodge  that  he  could  not  be  present  at  the  time 
appointed  for  his  trial  on  said  charge  without 
interfering  with  his  duties  as  county  surveyor 
of  said  Knox  county;  that  he  was  tried  by  said 
lodge,  in  his  absence,  at  the  time  appointed; 
that  he  was  found  guilty  of  unmasonic  con- 
duct, and,  as  a  penalty  therefor,  expelled  from 
said  lodge."  The  court  said:  "  It  could  not 
have  been  sufficient  to  have  ousted  the  lodge 
of  jurisdiction  to  try  the  case  of  plaintiff  in 
error  merely  to  notify  its  presiding  officer  that 
his  duties  as  county  surveyor  would  prevent 
his  being  present  at  the  time  appointed  for  his 
trial." 

5 


Right  of  Appeal.  —  "  The  right  of  appeal  is  aa 
inherent  right  belonging  to  every  Mason,  and 
the  Grand  Lodge  is  the  appellate  body,  to 
whom  the  appeal  is  to  be  made.  The  princi- 
ples of  equality  and  justice,  upon  which  the 
institution  is  founded,  render  it  necessary  that 
there  should  be  a  remedy  for  every  injury 
done  to  or  injustice  inflicted  upon  the  hum- 
blest of  its  members."  Mackey's  Masonic 
Jurisprudence  (7th  ed.)  238.  See  also  Chase's 
Digest  of  Masonic  Law  (nth  ed.)  353;  Law  of 
Freemasonry  in  Nebraska  (1895),  §  308,  par.  1. 

Appeal  Must  Be  Availed  Of.  —  The  aggrieved 
member  must  avail  himself  of  this  right  before 
he  may  invoke  the  aid  of  the  courts  to  redress 
his  grievances.  Lawson  v.  Hewell,  118  Cal. 
613,  the  court  saying:  "  The  proceedings 
against  plaintiff  are  shown  by  the  complaint 
to  have  been  taken  in  strict  accordance  with 
the  rules  of  the  order.  He  has  received  notice 
of  the  hearing,  and  he  has  shown  no  facts 
which  authorize  the  conclusion  that  he  will  not 
receive  a  fair  and  impartial  hearing.  From 
the  decision  at  that  hearing  he  can  seek  re- 
dress by  an  appeal  to  the  Grand  Chapter.  So 
long  as  he  has  this  light  of  redress  within  the 
order,  he  has  no  right  to  invoke  the  aid  of  the 
courts."  See  also  Mead  v.  Stirling,  62  Ccnn. 
586,  where  the  master  of  a  subordinate  lodge, 
who  had  been  cited  by  the  grand  master  to 
show  cause  why  he  should  not  be  suspended, 
was  denied  an  injunction  to  prevent  the  trial 
on  the  ground,  inter  alia,  that  the  complainant 
might  still  appeal  to  the  Grand  Lodge. 

Election  to  Appeal  Held  Final.  —  But  it  has 
been  held  that  a  Mason  who  has  elected  to 
appeal  to  the  Grand  Lodge  must  abide  by  its 
decision,  and  cannot  seek  redress  from  civil 
tribunals.  Burt  v.  Grand  Lodge,  etc.,  44 
Mich.  208.  Nothing  but  a  syllabus  appears  in 
this  report.  But  in  Burt  v.  Grand  Lodge,  etc., 
66  Mich.  85,  the  court  thus  explains  the  case 
first  above  cited:  "  Relator  seeks  a  mandamus 
to  compel  the  rescission  of  an  order  of  respond- 
ent expelling  him  from  the  body.  This  was 
adopted  in  1880.  Soon  thereafter  he  applied 
to  this  court  upon  the  supposition  that  this 
was  done  in  the  course  of  an  appeal  from 
Michigan  Lodge  No.  50,  of  Jackson,  and  as  an 
affirmance  of  the  action  of  that  lodge,  which 
he  claimed  to  have  been  in  violation  of  his 
rights.  Assuming  that  this  lodge  was  a  cor- 
poration, of  which  he  was  a  member,  for  pur- 
poses of  a  mixed  character,  the  application  for 
a  mandamus  was  denied  on  the  petition  itself, 
as  indicating  that  he  had  chosen  his  remedy 
by  appeal  to  the  Grand  Lodge  as  a  domestic 
tribunal,  and  must  abide  by  it." 

2.  Punishments.  —  Thus  Mackey,  in  his 
Masonic  Jurisprudence  (7th  ed.)  516,  adds  the 
punishments  of  censure  and  exclusion  to  those 
enumerated  in  the  text. 

3.  Chase's  Digest  of  Masonic  Law  (nth  ed.) 
316,  319;  Law  of  Freemasonry  in  Nebraska 
(1895),  §  306. 
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the  civil  courts  will  interfere.  Fines,  though  anciently  in  vogue,  have  now 
fallen  into  disuse.1 

Effect  of  Suspension  on  Membership  in  Higher  Bodies.  —  It  is  now  universally  held  that 
the  suspension  of  a  Freemason  from  his  blue  lodge  will  effect  a  like  result  as 
regards  his  membership  in  any  of  the  higher  Masonic  bodies  to  which  he  may 
belong.2  So  the  suspension  of  one  from  a  lodge  of  Mark  Master  Masons 
works  ipso  facto  a  suspension  of  his  membership  in  a  Royal  Arch  chapter,  and 
disqualifies  him  from  holding  the  office  of  manager  of  a  Masonic  home  to 
which  only  Freemasons  in  good  standing  are  eligible.3 

Eeinstatement. — A  Freemason  who  has  been  indefinitely  suspended  may  be 
reinstated  by  his  own  lodge,4  or,  in  some  instances,  by  the  Grand  Lodge  5  or 
the  grand  master.6  When  reinstatement  is  ordered  by  the  grand  master  on 
appeal,  his  decision  is  conclusive ;  it  will  not  be  reviewed  by  the  courts,  and  a 
mutual  insurance  company  which  requires  its  certificate  holders  to  be  Free- 
masons in  good  standing  must  accept  such  order  of  reinstatement,  though 
made  after  the  member's  death.7 

Judicial  Interference.  —  As  a  rule  the  civil  courts  will  not  interfere  to  prevent 
the  expulsion  of  a  Freemason  or  to  compel  his  restoration  after  expulsion;8 
at  least  they  will  not  do  so  until  he  has  exhausted  all  remedies  open  to  him 
within  the  order.9 

No  Recovery  of  Initiation  Fees.  —  Nor  may  an  expelled  Freemason  recover  back 
the  initiation  fees  paid  by  him.10 


1.  Fines  Obsolete.  —  See  Mackey's  Masonic 
Jurisprudence  (7th  ed.)  515,  516;  Chase's 
Digest  of  Masonic  Law  (nth  ed.)  319. 

2.  Suspension  from  Blue  Lodge.  —  Chase's 
Digest  of  Masonic  Law  (nth  ed.)  327  el  seq.; 
Mackey's  Masonic  Jurisprudence  (7th  ed.)  538 
it  seq.  See  also  Com.  v.  O'Donnel,  188  Pa. 
St.  14. 

3.  Suspension  from  Mark  Master's  Lodge.  — 

Com.  v.  O'Donnel,  188  Pa.  St.  14,  the  court 
saying:  "  The  fact  of  relator's  suspension  on 
December  15,  1895,  and  the  disqualifying  effect 
thereof,  are  clearly  established.  The  former 
is  distinctly  averred  in  the  answer  and  ad- 
mitted by  the  pleading;  and  the  latter  is  defini- 
tively settled  by  the  laws,  rules,  and  regulations 
of  the  Masonic  order,  referred  to  in  the  an- 
swer. Section  139  of  the  Grand  Chapter  de- 
clares: '  The  suspension  or  expulsion  of  a 
Royal  Arch  Mason  from  his  lodge  of  Mark 
Master  Masons  shall  ipso  facto  work  his  sus- 
pension from  his  chapter.'  *  *  *  When, 
therefore,  the  relator  was  suspended  on  De- 
cember 15,  1895,  from  Excelsior  Mark  Lodge, 
No.  216,  he  was,  by  the  constitution  of  the 
Grand  Chapter,  suspended  ipso  facto  from 
Palestine  Royal  Arch  Chapter,  No.  240,  which 
body  he  had  theretofore  represented  in  the 
board  of  managers  of  the  Masonic  Home.  He 
was  thenceforth  ineligible  to  nomination  to 
that  position,  and,  so  far  as  appears,  he  con- 
tinued ineligible  until  after  the  election  of  the 
defendant  in  January,  1896.  It  follows  from 
what  has  been  said  that  he  was  not  entitled  to 
membership  in  the  board  of  managers  of  the 
home,  either  by  reason  of  any  supposed  elec- 
tion or  holding  over;  and  the  vacancy  in  the 
board  was  legally  filled  by  the  nomination  and 
election  of  the  defendant  on  January  10,  1896. 
If  it  were  necessary,  we  might  add  that  this 
conclusion  accords  with  the  averment  as  to  the 
decision  of  the  grand  high  priest,  above 
quoted." 

4.  Reinstatement.  —  Mackey's  Masonic  Juris- 

14  C  of  L.— 35  545 


prudence  (7th  ed.)  544;  Law  of  Freemasonry 
in  Nebraska  (1895),  §  309,  par.  5. 

5.  Law  of  Freemasonry  in  Nebraska  (1895), 
§  309,  par.  5;  Mackey's  Encyc.  of  Freema- 
sonry, verb.  Restoration. 

6.  Connelly  v.  Masonic  Mut.  Ben.  Assoc.,  58 
Conn.  555,  18  Am.  St.  Rep.  296. 

7.  Connelly  v.  Masonic  Mut.  Ben.  Assoc.,  58 
Conn.  552,  18  Am.  St.  Rep.  296. 

8.  Hershiser  v.  Williams,  4  Ohio  Dec.  17,  6 
Ohio  Cir.  Ct.  147,  3  Ohio  Cir.  Dec.  389,  24 
Cine.  L.  Bui.  314,  11  Ohio  Dec.  (Reprint)  76. 
See  also  Burt  v.  Grand  Lodge,  etc.,  66  Mich. 
85,  44  Mich.  208. 

In  Connelly  v.  Masonic  Mut.  Ben.  Assoc., 
58  Conn.  552,  18  Am.  St.  Rep.  296,  the  court 
said:  "  The  decisions  of  any  kind  of  a  vol- 
untary society  or  association,  in  admitting 
members,  and  in  disciplining,  suspending,  or 
expelling  them,  are  of  a  quasi- judicial  charac- 
ter. In  such  cases  the  courts  never  interfere 
except  to  ascertain  whether  or  not  the  proceed- 
ing was  pursuant  to  the  rules  and  laws  of  the 
society;  whether  or  not  the  proceeding  was  in 
good  faith;  and  whether  or  not  there  was  any- 
thing in  the  proceeding  in  violation  of  the  laws 
of  the  land.  If  it  is  found  that  the  proceeding 
was  had  fairly,  in  good  faith  and  pursuant  to 
its  own  laws,  and  that  there  was  nothing  in  it 
in  violation  of  any  law  of  the  land,  then  the 
sentence  is  conclusive,  like  that  of  a  judicial 
tribunal. " 

9.  Remedies  in  Order  Must  Be  Exhausted.  — 

Lawson  v.  Hewell,  118  Cal.  613.  See  also 
Mead  v.  Stirling,  62  Conn.  586,  the  court  say- 
ing: "  Although  the  instances  in  which  the 
civil  courts  can  be  called  upon  to  afford  relief 
where  property  rights  are  not  threatened  must 
be  rare  indeed,  still  it  seems  to  be  well  settled 
lhat  if  any  such  in  fact  exist,  the  remedies 
within  the  order  must  first  have  been  ex- 
hausted before  other  relief  can  be  obtained." 

10.  Robinson  v.  Yates  City  Lodge  No.  448,  86 
111.  598,  where  it  was  observed:  "  The  fees 
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Possible  Grounds  of  Interference.  —  But  in  reference  to  societies  whose  legal  status 
is  not  unlike  that  of  the  Masonic  order,  courts  have  interfered  to  see  that 
expulsion  was  effected  in  good  faith,  and  that  the  authority  to  do  so  was  not 
abused,  that  the  trial  took  place  in  the  mode  prescribed  by  the  regulations  of 
the  order,  and  that  the  latter  did  not  exceed  its  powers.1 

FREE  OF  INCUMBRANCES.  —  See  COVENANTS,  vol.  8,  pp.  56,  122,  178. 

FREE  PASSES.  —  See  the  title  Tickets  and  Fares. 

FREEZING. — See  the  titles  Act  of  God,  vol.  1,  p.  584;  Carriers  of 
Goods,  vol.  5,  pp.  257,  260. 

FREIGHT.  (See  also  the  titles  Abandonment  and  Total  Loss,  vol.  1, 
pp.  11,  27,  40;  Bills  of  Lading,  vol.4,  P-  5°7;  Carriers  of  Goods, vol. 
5,  p.  154;  Contracts  of  Affreightment  and  Charter  Parties,  vol.  7, 
p.  235;  Demurrage,  vol.  9,  p.  220;  Impairment  of  the  Obligation  of 
Contracts;  Interstate  Commerce;  Marine  Insurance;  Railroads; 
Ships  and  Shipping;  Tickets  and  Fares;  and  see  Fare,  vol.  12,  p.  881.) 
—  Freight  includes  (1)  the  cargo;2  (2)  the  actual  transport  from  one  place  to 
another;3  (3)  the  hire  of  the  ship  or  part  of  it,  or  the  charge  for  the  transport 
of  goods  therein.* 


paid  by  plaintiff  in  error  were  voluntarily 
paid,  a.id  there  is  no  pretense  that  he  was,  in 
that  respect,  overreached  ot  in  anywise  de- 
frauded. It  cannot  be  pretended  that  his  ex- 
pulsion works  a  rescission  of  the  contract  under 
which  the  initiation  fees  were  paid,  and  there 
is,  therefore,  no  ground  of  which  we  are  aware 
upon  whigh  the  present  suit  can  be  main- 
tained." 

1.  Must  Be  in  Good  Faith.  —  See  Connelly  v. 
Masonic  Mut.  Ben.  Assoc.,  58  Conn.  552,  18 
Am.  St.  Rep.  296;  and  the  titles  Benevolent  or 
Beneficial  Associations,  vol.  3,  p.  1041;  By- 
laws, vol.  5,  p.  86;  Societies  and  Clubs. 

2.  Cargo.  —  Dcoon  v.  Home,  etc.,  Assur. 
Co.,  L.  R.  7  C.  P.  342;  Brittan  v.  Barnaby,  21 
How.  (U.  S.)  533- 

3.  Transport.  —  Denoon  v.  Home,  etc.,  Assur. 
Co.,  L.  R.  7  C.  P.  342. 

In  Pennsylvania  R.  Co.  v.  Sly,  65  Pa.  St. 
211,  the  court  said:  "  Freight,  indeed,  in  its 
wide  sense,  may  include  faie,  for  it  is  that 
'  with  which  anything  is  fraught  or  laden  for 
transportation;  '  and  by  a  figureof  speech  the 
price  paid  for  the  transportation.  Johnson's 
Diet.;  VVebster's  Diet." 

4.  Hire.  —  Denoon  v.  Home,  etc.,  Assur. 
Co.,  L.  R.  7  C.  P.  342;  Gayner  v.  Sunderland, 
Cab.  &  El.  295:  Brittan  v.  Barnaby,  21  How. 
(U.  S.)  533;  Poland  v.  Brig  Spartan,  1  Ware 
(U.  S.)  134;  Reina  v.  Cross,  6  Cal.  31;  Griggs 
v.  Austin,  3  Pick.  (Mass.)  20,  15  Am.  Dec.  175; 
Patapsco  Ins.  Co.  v.  Biscoe,  7  Gill  &  J.  (Md.) 
293,  28  Am.  Dec.  221;  Watson  v.  Duykinck,  3 
Johns.  (N.  Y.)  340;  Hagar  v.  Donaldson,  154 
Pa.  St.  244;  Palmer  v.  Gracie,  4  Wash.  (U.  S.) 
123. 

Freight  Advanced. —  In  Williams  v.  North 
China  Ins.  Co.,  1  C.  P.  D.  768,  Mellish,  L.  J., 
said:  "  Freight  advanced  is  strictly  speaking 
not  freight  at  all." 

Demurrage.  —  See  the  title  Demurrage,  vol. 
9,  p.  222. 

Toll.  (See  also  Toll.) — In  Lake  Superior, 
etc  ,  R.  Co.  v.  U.  S.  12  Ct.  of  CI.  54,  it  was 
said:  "  In  coming  to  this  conclusion  we  do  not 
place  any  great  stress  upon  the  use  of  the  word 


'  toll  '  as  being  a  word  peculiarly  applicable  to 
charges  for  the  use  of  a  highway,  as  contra- 
distinguished from  the  charge  for  transporta- 
tion, which  is  more  properly  denominated 
freight.  For,  whilst  this  is  undoubtedly  true, 
it  must  be  conceded  that,  in  the  actual  lan- 
guage of  railroad  legislation,  the  word 'toll* 
is  very  often  used  to  express  the  charge  for 
transportation  also." 

But  in  Boyle  v.  Philadelphia,  etc.,  R.  Co., 
54  Pa.  St.  310,  it  was  held,  where  a  charter 
prohibited  more  than  four  cents  per  ton  per 
mile  for  property  transported,  that  freight  in 
addiiion  to  the  toll  might  be  charged. 

Where  a  charter  authorized  the  collection  of 
freight  and  toll,  it  was  held  that  by  freight 
was  meant  the  compensation  for  the  carriage 
of  property  and  by  toll  the  payment  for  the 
use  of  the  railroad  in  those  cases  where  the 
transporter  placed  his  own  cars  on  ihe  road. 
Pennsylvania  R.  Co.  v.  Sly,  65  Pa.  St.  205. 

In  State  v.  Haight,  30  N.  J.  L.  447,  it  was 
held  that  a  railroad  furnishing  its  own  convey- 
ances, carrying  nothing  but  passengers,  and 
charging  a  certain  price  as  fare,  could  'not  be 
considered  a  toll-collecting  company. 

Freight  and  Dispatch  Money.  —  Freight  is  de- 
fined as  the  price  or  compensation  due  to  a 
carrier  for  the  actual  transportation  of  goods. 
Dispatch  money,  or  money  paid  for  prcmpt 
loading  of  a  ship,  is  not  a  rebate  from  the  rate 
of  freight.  Ascherson  v.  Bethlehem  Iron  Co., 
2  Pa.  Dist.  597,  citing  8  Am.  and  Eng.  Encvc. 
of  Law  (ist  ed.)  901.  See  also  the  titles  Con- 
tracts of  Affreightment  and  Charter- 
parties,  vol.  7,  p.  181;  Demurrage,  vol.  9,  p. 
222.    And  see  Dispatch  Money,  vol.  9,  p.  539. 

Salvage  —  Freight  Pending.  —  The  word:; 
"  freight  pending  "  have  been  held  not  to  in- 
clude salvage.    In  re  Meyer,  74  Fed.  Rep.  8S2. 

Freight  Money — Storage. —  In  Adams  v. 
O'Connor,  100  Mass.  517,  the  defendant  had 
contracted  to  purchase  goods  and  pay  the 
freight  and  storage  thereon,  but  in  an  action 
against  him  for  conversion  of  the  goods  the 
jury  found  that  a  payment  of  freight  money 
by  him  was  not  a  payment  in  good  faith  in 
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Marine  Insurance  —  The  word  "  freight,"  as  used  in  policies  of  insurance,  has  a 
well-settled  and  distinct  meaning.  It  does  not  include  cargo  or  goods  laden 
on  board.    These  are  insured  under  the  terms  "  goods,  cargo,  merchandise," 


accordance  with  the  terms  of  sale.  The  appel- 
late court  said:  "  The  freight  and  storage 
were  paid  together  to  the  same  railroad  corpo- 
ration, and  were  treated  throughout  the  trial 
as  a  single  item,  and  both  must  be  deemed  to 
be  covered  by  the  words  '  freight  money  '  in 
this  finding." 

"Freight  Is  the  Mother  of  Wages."  —  See  Re- 
betto  v.  How,  44  Mo.  56,  and  see  the  title 
Seamen. 

Money  Advanced  and  Paid  for  the  Hire  of  a 
Vessel.  —  In  Clark  v.  Ocean  Ins.  Co.,  16  Pick. 
(Mass.)  293,  it  was  said:  "  Strictly  considered, 
the  money  advanced  and  paid  for  the  hire  of  a 
vessel  for  a  voyage,  or  a  term  of  years,  is  no 
more  to  be  considered  as  freight  than  the 
money  paid  for  the  absolute  property  in  a  ship 
would  be.  The  merchant  who  had  hired  or 
chartered  the  vessel  would,  during  the  continu- 
ance of  the  contract,  have  the  same  right  to 
use  or  employ  her  as  if  he  were  the  absolute 
owner.  In  such  case  the  merchant  would  be 
in  a  condition  to  earn  freight  by  the  employ- 
ment of  the  ship,  but  nobody  would  suppose 
that  the  compensation  paid  and  advanced  for 
the  use  of  the  vessel,  or  the  price  paid  for  the 
vessel  itself,  would  fall  within  the  usual  mer- 
cantile meaning  of  freight."  But  in  Sansom 
v.  Ball,  4  Dall.  (Pa.)  459,  it  was  held  that  the 
price  paid  for  three-eighths  of  the  tonnage  of 
a  ship  for  a  voyage  might  be  recovered  on  a 
policy  describing  the  interest  as  "  freight  ad- 
vanced." The  court,  however,  seems  to  have 
grounded  its  opinion  upon  the  usage,  as 
proved  by  expert  testimony. 

But  in  Giles  v.  Brig  Cynthia,  1  Pet.  Adm. 
203,  it  was  said:  "  I  think  the  force  and  true 
meaning  of  freight  has  been  much  miscon- 
ceived. It  is  a  technical  expression.  It  does 
not  always  imply  that  it  is  the  naulum,  merces, 
or '  fare  '  for  the  transportation  of  goods.  It 
is  applied  to  all  rewards,  hire,  or  compensa- 
tion paid  for  the  use  of  ships;  either  for  an 
entire  voyage,  one  divided  into  sections,  or 
engaged  by  the  month,  or  any  period.  It  is 
also  called  freight  (and  it  is  to  be  determined 
on  the  like  legal  principles)  in  the  case  of  pas- 
sengers transported  in  vessels  for  compensa- 
tion. In  Saxon,  from  which  much  of  the  Eng- 
lish language  is  derived,  it  is  called  fracht, 
whether  it  be  a  compensation  for  transporta- 
tion in  ships  by  sea,  or  carriage  by  land, 
either  of  goods  or  persons,  in  gross  or  detail." 

When  the  owner  of  the  ship  which  is  char- 
tered employs,  pays,  and  supports  the  master 
and  crew,  retains  the  control  and  navigation 
of  the  vessel  by  means  of  the  master,  and  is 
answerable  for  his  conduct,  a  special  owner- 
ship does  not  pass  to  the  charterer,  although 
the  terms  of  the  instrument  are  "  let  and 
hired,"  and  although  the  freight  is  a  gross 
sum,  and  consequently  the  owner  has  a  lien 
on  the  cargo  for  the  freight.  This  is  the  gen- 
eral rule,  to  which  there  may  be  exceptions. 
Palmer  v.  Gracie,  4  Wash.  (U.  S.)  no, 

Owner's  Goods.  —  In  Paradise  v.  Sun  Mut. 
Ins.  Co.,  6  La.  Ann.  602,  it  was  said:  "  The 
term  freight,  said  Lord  Tenterden,  as  used  in 


policies  of  insurance,  means  the  benefit  de- 
rived to  the  shi  powner  from  the  employment 
of  the  ship.  It  is  the  same  thing,  he  observed,  ' 
to  the  shipowner,  whether  he  receives  that 
benefit  of  the  use  of  his  ship  by  a  money  pay- 
ment from  one  person  who  charters  the  whole 
ship,  or  from  various  persons  who  put  specific 
quantities  of  ^oods  on  board,  or  from  persons 
who  pay  him  the  value  of  his  own  goods  at  the 
port  of  delivery,  increased  by  their  carriage  in 
his  own  ship.  The  assured  may  faiily  con- 
sider that  additional  value  as  freight,  and  so 
term  it  in  the  policy."  Citing  Flint  v.  Flemyng, 
1  B.  &  Ad.  45,  20  E.  C.  L.  340.  See  also 
Adams  v.  Pennsylvania  Ins.  Co.,  1  Rawle  (Pa.) 
106;  Wolcott  ~>.  Eagle  Ins.  Co.,  4  Pick.  (Mass.) 
429;  Weguelin  v.  Cellier,  L.  R.  6  H.L.  286. 

Goods  were  shipped  on  behalf  of  the  owners 
of  a  ship,  and  by  the  bill  of  lading  a  mere 
nominal  freight  was  made  payable.  Before 
the  vessel  had  discharged  its  cargo,  a  mort- 
gagee of  the  ship  took  possession.  It  was  held 
that  the  mortgagee  was  entitled  only  to  the 
nominal  freight.  Bramwell.  J.  A.,  said:  "  A 
purchaser  or  a  mortgagee  taking  possession  of 
a  ship  before  the  voyage  is  ended,  and  finding 
goods  on  board  which  have  been  carried  on  the 
terms  that  freight  should  be  paid,  and  on 
which  there  is  a  lien,  is  entitled  to  that  freight, 
and  the  plaintiffs  here  were  so  entitled.  The 
question  is  whether  they  were  entitled  to  one 
shilling  or  fifty-five  shillings.  In  my  judg- 
ment they  were  entitled  to  one  shilling  only. 
Mr.  Herschell  says  that  they  were  enlitled 
to  fifty-five  shillings,  because  there  had  been 
an  agreement  to  pay  that  sum  as  freight. 
But  freight  supposes  a  contract  and  two  per- 
sons parlies  to  it,  the  one  who  is  to  carry  the 
goods,  and  the  other  who  is  to  pay  freight 
for  them."  Mellish,  L.  J.,  said:  "  In  my 
opinion,  nothing  is  freight  unless  there  is  in- 
volved in  it  a  contract  to  carry;  for  freight  is 
a  sum  payable  in  respect  of  a  contract  to  carry, 
and  if  there  is  no  contract  to  carry,  then,  al- 
though the  sum  to  be  paid  may  be  called 
freight,  it  is  not  in  point  of  law  freight  within 
the  rule  that  the  mortgagee  is  entitled  to  the 
accruing  freight."  Keith  v.  Burrows,  2  C.  P. 
D.  163,  affirmed  2  App.  Cas.  636. 

Passage  Money.  —  In  The  Main  v,  Williams, 
152  U.  S.  130,  it  was  said:  "  While  many  of 
the  lexicographers,  such  as  Webster,  Worces- 
ter, and  the  Imperial  Dictionary,  still  define 
freigJit  as  the  sum  paid  by  a  party  hiring  a 
ship  or  part  of  a  ship,  or  for  the  carriage  of 
goods,  in  the  Century  Dictionary  it  is  said  to 
be,  in  a  more  general  sense,  the  price  paid  for 
the  use  of  a  ship,  including  the  transportation 
of  passengers.  Similar  definitions  are  given 
in  the  law  dictionaries  of  Burrill,  Bouvier,  and 
Anderson."  And  in  that  case  it  was  held  that 
the  term  freight,  as  used  in  Rev.  Stat.  U.  S., 
§  4283,  providing  for  the  liability  of  a  ship 
owner  for  "  freight  then  pending,"  in  case  of 
collision  through  his  wrongdoing,  extended  to 
passage  money  and  to  freight  prepaid  at  the 
port  of  departure.  See  also  the  title  Naviga- 
tion. 
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or  words  of  like  import.  Freight  signifies  the  earnings  or  profit  derived  by 
the  shipowner  or  the  hirer  of  a  ship  from  the  use  of  it  himself,  or  by  letting  it 
to  others,  or  by  carrying  goods  for  others.1 


In  Brown  v.  Harris,  2  Gray  (Mass.)  359,  the 
Supreme  Court  of  Massachusetts,  holding  that 
passage  money  paid  in  advance  might  be  re- 
covered back  upon  the  breaking  up  of  the 
voyage,  observed  that  the  rule  was  well  settled 
as  to  freight  for  the  carriage  of  goods;  that  if 
freight  be  paid  in  advance,  and  the  goods  not 
carried  for  any  event  not  imputable  to  the 
shipper,  it  is  to  be  repaid,  unless  there  be  a 
special  agreement  to  the  contrary.  The  court 
further  observed:  "  Passage  money  and 
freight  are  governed  by  the  same  rules.  In- 
deed, freight,  in  its  more  extensive  sense,  is 
applied  to  all  compensation  for  the  use  of 
ships,  including  transportation  of  passengers." 

And  that  freight  may  include  passage 
money  see  Mulloy  v.  Backer,  5  East  316;  Giles 
v.  Brig  Cynthia,  I  Pet.  Adm.  203;  Brown  v. 
Harris,  2  Gray  (Mass.)  360;  Ogden  v.  New 
York  Mut.  Ins.  Co.,  35  N.  Y.  420. 

But  in  Denoon  v.  Home,  etc.,  Assur.  Co., 
L.  R.  7  C.  P.  341,  it  was  held  that  the  question 
whether  the  term  freight  in  a  marine  policy 
includes  passage  money  must  depend  upon  the 
circumstances  of  each  particular  case  and  the 
context  of  the  particular  policy;  and  in  that 
case,  under  the  circumstances,  it  was  held 
that  it  did  not. 

In  Lewis  v.  Marshall,  7  M  &  G.  729,  49  E. 
C.  L.  729,  it  was  said  that  freight  was  a  term 
applicable  to  goods  only,  but  this  was  said 
with  reference  to  a  contract  which  made  a  dis- 
tinction between  freight  upon  a  cargo  and  the 
fare  of  steerage  passengers.  See  also  Penn- 
sylvania R.  Co.  v.  Sly,  65  Pa.  St.  an. 

1.  Marine  Insurance.  (See  also  the  title  Ma- 
rine Insurance.) — Minturn  v.  Warren  Ins. 
Co.,  2  Allen  (Mass.)  91. 

In  Lord  v.  Neptune  Ins.  Co.,  10  Gray  (Mass.) 
112,  it  was  said:  "  The  term  freight  has  sev- 
eral different  meanings;  as  the  price  to  be 
paid  for  the  carriage  of  goods;  or  for  the  hire 
of  a  vessel  under  a  charter  party  or  otherwise; 
and  sometimes  to  designate  goods  carried,  as 
'  a  freight  of  lime,'  or  the  like.  But  as  a  sub- 
ject of  insurance,  it  is  used  in  one  of  the  two 
former  senses;  and  in  this  policy  it  means 
plainly  the  aggregate  of  the  prices  to  be  re- 
ceived, at  agreed  rates,  for  the  carriage  of  sev- 
eral parcels  of  specific  goods,  as  expressed  in 
several  bills  of  lading." 

In  Forbes  v.  Aspinall,  13  East  323,  Lord 
Ellenborough,  C.  J.,  said:  "An  insurance 
upon  freight  has  no  reference  to  the  hull  of 
the  ship,  or  its  outfit  for  the  voyage,  both  of 
which  are  protected  by  insurance  upon  the 
ship;  but  its  sole  object  is  to  protect  the  in- 
sured from  being  deprived,  by  any  of  the  perils 
insured  against,  of  the  profit  he  would  other- 
wise earn  by  the  carriage  of  goods.  To  re- 
cover, therefore,  in  any  case  upon  a  policy  on 
freight,  it  is  incumbent  on  the  assured  to 
prove  that  unless  some  of  the  perils  insured 
against  had  intervened  to  prevent  it,  some 
freight  would  have  been  earned;  and  where 
the  policy  is  open,  the  actual  amount  of  the 
freight  which  would  have  been  so  earned 
limits  the  extent  of  the  underwriter's  liability." 
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"  Freight  lato  seirsu  means  either  compensa- 
tion for  the  use  of  a  ship  or  compensation  for 
the  transportation  of  merchandise.  An  insur- 
ance effected  on  freight  eo  nomine  embraces 
either  kind."  Hodgson  v.  Mississippi  Ins. 
Co.,  2  La.  343. 

Freight  Bill. —  In  Field  v.  Citizens'  Ins.  Co., 
11  Mo.  50,  it  was  held  that  insurance  upon  the 
freight  bill  of  a  steamboat  was  insurance  that 
the  boat  should  earn  freight,  and  that  the  in- 
surer was  liable  if  through  an  accident  to  the 
boat  it  failed  to  earn  freight.  See  also  the 
title  Bills  of  Lading,  vol.  4,  p.  509. 

Freight  on  Board.  —  In  Robinson  v.  Manu- 
facturers' Ins.  Co.,  1  Met.  (Mass.)  143,  it  was 
held  that  insurance  of  freight  on  board  a  ves- 
sel meant  the  same  as  freight  of  the  vessel. 
Shaw,  C.  j.,  said:  "Considering  freight  as 
the  hire  |or  price  to  be  paid  for  the  use  of  the 
vessel,  '  freight  on  board  '  is  unmeaning. 
Something  must  be  supplied.  The  defendants 
insist  that  we  must  understand  it  freight  of 
property  when  laden  on  board.  But  this  is 
certainly  not  the  necessary  or  most  probable 
meaning.  It  may  as  well  mean  freight  of 
property 'expected  or  intended  to  be  put  on 
board,'  or  '  agreed  to  be  put  on  board,'  as  in 
case  of  a  charter-party." 

Insurable  Interest.  —  The  plaintiff  chartered 
a  ship  for  a  voyage  from  Robbinstown,  Maine, 
to  Trinidad  de  Cuba,  and  back  to  the  United 
States,  for  which  he  was  to  pay  the  owner 
seven  hundred  and  fifty  dollars  at  Trinidad 
and  seven  hundred  and  fifty  dollars  on  her  re- 
turn. A  cargo  was  put  on  board  at  Robbins- 
town by  a  stranger,  the  freight  for  which, 
amounting  to  one  thousand  and  three  dol- 
lars, was  to  be  paid  to  the  plaintiff  at  Trini- 
dad. The  plaintiff  effected  insurance  of  one 
thousand  dollars  on  freight  on  board  the  ship 
at  and  from  Robbinstown  to  Trinidad  and  at 
and  from  thence  to  the  United  States,  and  five 
hundred  dollars  on  freight  at  and  from  Trini- 
dad to  the  United  States,  the  freight  being 
valued  at  fifteen  hundred  dollars.  The  ship 
was  lost  on  her  outward  passage,  so  that  noth- 
ing became  due  from  the  plaintiff  to  the 
owner.  It  was  held  that  the  plaintiff  had  an 
insurable  interest;  that  it  was  protected  by  the 
terms  of  the  policy.  Clark  v.  Ocean  Ins.  Co., 
16  Pick.  (Mass.)  289. 

In  Wolcott  v.  Eagle  Ins.  Co.,  4  Pick.  (Mass.) 
435.  it  was  said:  "  And  any  one  who  has  an 
interest  in  the  safe  transportation  may  insure 
it  in  the  name  of  freight.  The  word,  in  an 
enlarged  sense,  may  mean  the  sum  to  be  paid 
for  carrying  any  property,  animate  or  inani- 
mate,  on  shipboard,  from  one  port  or  place  to 
another.  It  may  be  paid  by  a  sum  in  gross, 
founded  upon  the  whole  ship,  or  the  tonnage 
of  part  of  the  ship,  or  upon  the  merchandise 
by  measure  or  by  weight,  to  be  calculated  or 
valued  as  the  parties  to  a  contract  relating  10 
it  may  agree.  In  the  enlarged  sense,  it  would 
apply  to  live  stock,  as  well  as  to  merchandise, 
on  deck  as  well  as  under  deck,  and  is  coexten- 
sive with  the  word  '  cargo  '  in  the  enlarged 
sense  of  that  word." 
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Parol  Evidence.  —  Where  it  is  doubtful  in  what  sense  the  term  "  freight  "  has 
been  used,  parol  evidence  is  admissible  to  explain  its  meaning.' 

Miscellaneous.  —  For  miscellaneous  cases  in  which  the  term  has  been  the 
subject  of  controversy,  see  note  2. 

FREIGHT  BILL.  — See  the  title  Bills  of  Lading,  vol.  4,  p.  509. 

FREIGHT  CAR.  —  A  freight  car  is  a  railroad  car  for  carrying  freight,  com- 
monly a  box  car.3 

FREIGHT  TRAIN.  (See  also  the  titles  Carriers  of  Passengers,  vol.  5, 
p.  474 ;  Tickets  and  Fares.)  —  See  note  4. 

FRENCH  CHALK.  —  French  chalk  is  steatite  or  soapstone,  a  soft  magnesian 
mineral.5 

FRENCH  OR  FANCY  BREAD.  —  See  note  6. 

FRENCH  POOL.  —  See  the  title  GAMING,  post. 

FRENCH  SPOLIATION  CLAIMS.  (See  also  the  titles  Succession  ;  Wills.) 
—  The  distribution  of  money  awarded  by  Acts  of  Congress  in  satisfaction  of 
the  French  spoliation  claims  has  been  the  subject  of  much  controversy,  as  the 
spoliations  occurred  so  long  ago  that  in  every  case  which  has  arisen  not  only 

1.  Parol  Evidence.  (See  also  the  title  Parol 
Evidence.) — In  Noyes  v.  Canfield,  27  Vt.  85, 
the  defendants  had  contracted  in  writing  with 
the  plaintiffs  to  transport  their  freight  during 
the  season  at  a  given  price  per  ton.  It  was 
held  that  the  meaning  of  the  word  freight  in 
the  contract  might  be  shown  by  parol.  See 
also  Jenny  Lind  Co.  v.  Bower,  11  Cal.  198; 
Peisch  v.  Dickson,  1  Mason  (U.  S.)  n. 

Freight  Measurement.  —  By  charter  the  de- 
fendant covenanted  to  pay  freight  per  cargo 
at  a  certain  rate  per  ton  freight  measurement. 
In  considering  this  provision  Dallas,  J.,  in 
Gibbon  v.  Young,  8  Taunt.  254,  4  E.  C.  L.  93, 
2  Moo.  224,  19  Rev.  Rep.  510,  said:  "The 
words'  freight  measurement '  have  no  definite 
meaning.  They  are  clearly  words  of  mercan- 
tile dealing.  Evidence  might,  therefore,  be 
admitted  on  trial  to  show  what  '  freight  meas- 
urement '  is,  and  the  validity  of  the  usage 
might  be  there  ascertained." 

2.  Bank  Bills.  —  Alleging  and  proving  that  a 
railroad  company  is  a  common  carrier  of 
"  goods,  freight,  etc.,"  does  not  establish  that 
it  is  a  common  carrier  of  bank  bills.  Chicago, 
etc.,  R.  Co.  v.  Thompson,  19  111.  586,  where 
the  court  said:  "  Now,  as  the  term  '  goods  ' 
will  not,  as  generally  understood,  include 
bank  bills,  neither  will  the  word  freight,  for, 
though  carried,  they  are  never  received  and 
taken  as  freight,  in  the  proper  sense  of  the 
term  as  pari  of  a  cargo  or  carload.  Techni- 
cally, it  is  the  re  ward  the  common  carrier  re- 
ceives for  the  use  of  the  means  he  provides 
for  transportation,  and  for  his  care  over 
them,  and  should  be  in  some  proportion  to 
the  risk  run.  What  the  'etc'  may  be  sup- 
posed to  mean  will  not  be  considered;  it  is  too 
indefinite." 

Trading  Voyage.  —  It  seems  that  a  "  trad- 
ing voyage  "  does  not  include  a  "freighting 
voyage."  Brown  v.  Jones,  2  Gall.(U.  S.)  477, 
4  Fed.  Cas.  No.  2,017. 

Local  Freight.  —  A  statute  provided  for  cer- 
tain reductions  in  charges  upon  local  freight, 
and  in  construing  this  in  Shipper  v.  Pennsyl- 
vania R.  Co.,  47  Pa.  St.  344,  the  court  said: 
"  And  this  explains  what  was  meant  by'  local 
freight.'  It  was  not  simply  what  was  owned 
by  citizens  of  Pennsylvania,  not  exclusively 


domestic  products  even,  though  they  were 
doubtless  largely  in  the  mind  of  the  legisla- 
ture, but  articles  transported  in  the  prosecu- 
tion of  our  own  internal  trade  as  contrasted 
with  those  brought  from  abroad  into  the  state 
or  carried  through  by  a  continuous  transit. 
The  latter  is  not  local,  and  no  provision  was 
made  for  any  rate  of  charge  for  its  transporta- 
tion." 

Sale  of  Personalty.  —  A  contract  for  the  sale 
of  personalty  expressed  as  a  consideration 
seventy-five  per  cent,  of  the  present  wholesale 
cost  at  the  present  time,  with  freight  added  at 
present  rates.  It  was  held  that  the  vendee 
was  not  entitled  to  hold  twenty-five  per  cent, 
of  the  freight  as  well  as  of  the  stock.  The 
court  said-  "  We  can  thus  see  a  reason  for  a 
reduction  on  the  goods.  But  this  reason  does 
not  obtain  with  freight.  Freight  is  money 
paid  for  the  transportation  of  goods.  The 
money  so  paid  does  not  deteriorate  in  value. 
It  does  not  become  shopworn,  out  of  style, 
out  of  season,  out  of  demand,  or  for  any  rea- 
son unsalable.  It  is  worth  as  much  on  old 
goods  as  on  new.  It  is  itself  worth  as  much 
old  as  new."  Morris  v.  Edwards,  10  Mont. 
300. 

3.  State  v.  Green,  15  Mont.  424  (a  burglary 
case). 

4.  Freight  Trains.  —  An  ordinance  prescribed 
a  maximum  rate  of  speed  f or  freight  trains 
and  another  for  passenger  trains  within  the 
corporate  limits.  It  was  held  that  a  wrecking 
train  consisting  of  an  engine,  way  car,  three 
freight  cars,  and  a  derrick  car  was  a.  freight 
train.  Chicago,  etc.,  R.  Co.  v.  Johnson,  53 
111.  App.  478. 

5.  Jenkins  v.  Johnson,  9  Blatchf.  (U.  S.) 
519- 

6.  French  or  Fancy  Bread.  —  An  English  stat- 
ute provided  that  ordinary  bread  should  be 
sold  by  weight  and  that  every  baker  or  seller 
of  bread  who  disregarded  the  provision 
should  be  subject  to  a  penalty.  French  or 
fancy  bread,  however,  was  exempted  from 
the  prohibition,  and  in  the  following  cases  this 
term  was  construed:  Reg.  v.  Wood,  L.  R.  4 
Q.  B.  559;  Aerated  Bread  Co.  v.  Gregg,  L.  R. 
8  Q-  B.  355.  See  also  Robinson  v.  Cliff,  1  Ex. 
D.  299. 
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the  original  sufferer  was  dead,  but  also  his  children.  Four  theories  of  distri- 
bution have  been  advanced :  I.  That  where  the  original  claimant  left  a  will, 
the  distribution  should  follow  the  will.1  2.  That  the  award  should  be  first 
divided  into  as  many  shares  as  the  original  claimant  left  children  whose 
descendants  are  living,  and  then  subdivisions  should  follow  under  such  first 
division.3  3.  That  the  award  should  be  divided  into  as  many  parts  as  there 
are  descendants  of  the  original  claimant  of  the  earliest  generation  of  which  one 
or  more  members  is  or  are  now  living,  and  then  subdivisions  should  be  made, 
the  later  generations  taking  by  substitution  per  stirpes?  4.  That  the  award 
should  be  divided  into  as  many  parts  as  there  are  members  of  the  earliest 
generation  living,  and  that  descendants  of  deceased  members  of  this  gener- 
ation should  be  excluded.4 


1.  This  position  was  maintained  in  Cod- 
man  v.  Brooks,  159  Mass.  477,  and  Leffing- 
well's  Appeal,  62  Conn.  347,  but  these  cases 
were  reversedin  Blagge  v.  Balch,  162  U.  S.  439. 

2.  This  position  was  maintained  by  Field,  C. 
J.,  and  Allen,  J.,  in  Codman  v.  Brooks,  159 
Mass.  477,  167  Mass.  499;  Allen,  J.,  insisting 
in  the  latter  case  that  this  was  the  theory  of 
Blagge  v.  Balch,  162  U.  S.  439. 

3.  This  position  was  adopted  in  Clement's 
Estate,  48  Leg.  Int.  (Pa.)  474.  There  was  an 
appeal  in  this  case  to  the  Supreme  Court,  and 
the  decision  of  the  Orphans'  Court  was  re- 
versed, 150  Pa.  St.  85.  But  on  a  second  ap- 
peal, in  160  Pa.  St.  391,  the  court  overruled  its 
earlier  decision  and  finally  adopted  the  theory 
of  the  text.  "See  also  Stokes's  Estate,  48  Leg. 
Int.  (Pa.)  498.  This  theory  was  also  adopted 
in  the  final  decision  of  the  Massachusetts  court 
in  Codman  v.  Brooks,  167  Mass.  499.  In  that 
case  Knowlton,  J.,  said:  "  In  Blagge  v.  Balch, 
162  U.  S.  439,  Chief  Justice  Fuller  uses  these 
words:  '  From  these  considerations,  and  by 
necessary  construction  of  the  language  em- 
ployed, it  results  that  "  next  of  kin,"  as  used 
in  the  proviso,  means  next  of  kin  living  at  the 
date  of  the  act.  The  Court  of  Claims  must 
certify  that  the  personal  representatives  "  rep- 
resent the  next  of  kin,"  and  that  court  has 
properl}-  held  that  before  there  can  be  a  certifi- 
cate of  that  fact  it  must  appear  that  some  next 
of  kin  are  now  in  existence  '  (p.  463).  These 
next  of  kin  must  be  ascertained  as  of  the  date 
of  the  act.  Probably  in  most  cases  none  of 
the  next  of  kin,  ascertained  as  of  the  date  of 
the  death  of  the  original  sufferer,  were  living 
at  the  date  of  the  act.  If  in  any  case  any  of 
them  survived  until  that  time,  it  is  clear  that 
they  were  not  to  receive  the  whole  fund  to  the 
exclusion  of  those  who  had  previously  de- 
ceased, and  of  their  descendants.  Beneficia- 
ries living  at  the  date  of  the  act  can  properly 
be  called  next  of  kin  of  the  original  sufferer 
only  on  the  ground  that  they  are  his  neatest 
relatives  if  the  relationship  is  to  be  determined 
as  if  he  had  died  at  that  time.  Obviously  none 
of  the  intermediate  relatives  who  deceased  be- 
fore the  passage  of  the  act  can  be  included  as 
next  of  kin  within  the  meaning  of  this  statute. 
We  are  of  opinion  that  the  next  of  kin  are  to 
be  determined  in  this  case  as  if  their  ancestor 
had  deceased  at  the  date  of  the  passage  of  the 
act.  The  next  of  kin  of  William  Gray  among 
whom  this  money  is  to  be  divided  are  nineteen 
grandchildren,  who  will  take  per  capita,  and 
the  children  of  four  deceased  grandchildren, 
who  will  take  by  right  of  representation  the 


shares  which  their  deceased  parents  would 
have  taken  if  living.  Our  statute  of  distribu- 
tions, applied  to  such  a  case,  requires  a  division 
of  the  fund  in  this  way.  Pub.  Stat.,  c.  125, 
§  1,  cl.  I;  Balch  v.  Stone,  149  Mass.  39.  In 
Clement's  Estate,  160  Pa.  St.  391,  the  next  of 
kin  of  the  original  sufferer  living  at  the  date 
of  the  act  were  four  grandchildren  and  the 
children  of  seven  deceased  grandchildren.  In 
accordance  with  the  views  which  we  have  ex- 
pressed, the  court  divided  the  fund  into  eleven 
equal  chares,  and  gave  one  to  each  of  the  sur- 
viving grandchildren  and  one  to  the  children 
of  each  of  the  deceased  grandchildren.  This 
case  was  referred  to  in  Blagge  v.  Balch,  162 
U.  S.  439,  465,  and  said  to  be  in  harmony  with 
the  views  therein  expressed.  Gardner  v. 
Clarke,  20  D.  C.  261,  which  is  cited  as  an 
authority  for  a  different  method  of  distribu- 
tion, was  decided  under  the  statutes  of  Rhode 
Island,  where  the  distribution  is  per  stirpes 
without  regard  to  the  degree  of  kinship,  and 
it  is  therefore  not  material  to  the  question  be- 
fore us.  Gen.  Laws  R.  I.,  c.  216,  §§  I,  5,  9; 
Pub.  Stat.  R.  I.  (1882),  c.  187,  §§  1,  5,  9; 
Daboll  v.  Field,  9  R.  I.  266." 

4.  Concrete  Illustration  of  Different  Theories.  — 
In  56  Leg.  Int.  (Pa.)  160,  Mr.  Frederick  J. 
Brown,  of  the  Baltimore  bar,  has  presented  a 
very  elaborate  and  valuable  review  of  this 
question.  Mr.  Brown  presents  the  question 
as  follows:  "A  little  reflection  will  show  us 
that  there  are  several  different  theories  from 
which  to  select  as  to  distributing  the  awards, 
and  the  best  way  to  bring  out  the  differences 
in  these  theories  will  be  to  take  the  instance  of 
ancestor  William  Gray  in  the  much  litigated 
Massachusetts  case  of  Codman  v.  Brooks  [159 
Mass.  477,  167  Mass.  4go].  In  this  case  the 
spoliations  award  was  §260,000,  and  the  legal 
contest  was,  of  course,  a  lively  one.  William 
Gray,  who  died  in  1825,  left  a  will  giving  the 
residue  of  his  estate  to  some  —  not  all  —  of  his 
children,  and  the  four  theories  were  as  fol- 
lows: A.  Distribution  should  follow  the  will. 
B.  Division  should  be  first  into  fourths,  be- 
cause the  ancestor  left  four  children  (all  dead 
long  before  March,  1891)  whose  descendants 
were  living,  and  then  subdivisions  should  fol- 
low under  such  first  division.  C.  Division 
should  be  first  into  twenty-thirds,  because 
twenty-three  grandchildren  were  (in  March, 
1891)  either  living  or  (having  died)  had  left 
descendants  living;  and  then  subdivisions, 
great-grandchildren  taking  by  substitution, 
per  stirpes.  It  seems  almost  unnecessary  to 
add,  by  way  of  obvious  corollary,  that  if  the 
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FRENTE  AL  RIO.  —  See  note  I. 

FREQUENT.  —  To  frequent  is  to  visit  often  ;  to  resort  to  often  or  habitually.* 
FRESH.  —  Fresh  means  new;  recent;  recently  produced  ;  uncured.3 


earliest  generation  of  which  one  or  more  mem- 
bers is  or  are  now  living  is  not  grand- 
children, but  great-grandchildren,  then  theory 
C  would  require  that  the  division  should  be 
according  to  the  number  of  great-grand- 
children, with  representation  per  stirpes.  D. 
Division  should  be  into  nineteenths,  because 
nineteen  grandchildren  were  living  (March, 
1891)  and  children  of  deceased  grandchildren 
should  be  excluded."  Of  these  theories  Mr. 
Brown  sums  up  in  favor  of  theory  C,  not  only 
as  being  supported  by  the  weight  of  authority 
but  also  as  the  most  reasonable. 

Appointment  of  Administrator. —  Where  there 
is  property  or  a  fund  or  right  of  action  which 
cannot  otherwise  be  made  available,  it  is  com- 
petent for  the  probate  court  to  appoint  an  ad- 
ministrator for  the  sole  purpose  of  collecting 
and  receiving  assets  which  will  not  be  general 
assets  of  the  estate  of  his  intestate,  or  liable 
for  his  debts,  but  which  will  belong  to  particu- 
lar persons  who  by  law  or  by  contract  with  the 
deceased  will  be  entitled  thereto;  and  it  is  also 
competent  for  that  court  to  entertain  jurisdic- 
tion of  the  settlement  of  the  accounts  of  such 
administrator,  at  least  when  he  has  not  been 
called  to  account  by  other  judicial  proceedings 
instituted  before  the  jurisdiction  of  the  pro- 
bate court  for  this  purpose  is  sought.  Sargent 
v.  Sargent,  168  Mass.  420. 

1.  Boundaries.  (See  generally  the  title 
Boundaries,  vol.  4,  pp.  822,  828.) — In  Mor- 
gan v.  Livingston,  6  Mart.  (La.)  224,  the  court 
said:  "  From  a  very  close  examination  of 
the  books  of  the  land  office  of  the  United 
States,  which  have  been  submitted  to  us,  and 
the  depositions  of  surveyors  examined  in  this 
case,  it  is  clear  that  in  French  and  Spanish 
conveyances,  both  public  and  private,  the 
words  face  au  Jleuve,  face,  frenteal  rio,  /rente, 
front  to  the  river,  or  front,  exclusively  desig- 
nate estates  bounded  by  the  river,  which  in 
the  country  are  otherwise  called  '  riparious ' 
bound  to  the  repair  of  the  road,  its  ditches, 
bridges,  and  levees,  and  to  supply  ground  for 
either  or  the  whole  of  these  when  that  which 
they  cover  is  carried  away  by  the  water.  We 
are  therefore  bound  to  take  the  expression 
frente  al  rio,  in  the  deed,  as  evidence  of  the 
intention  of  one  of  the  parties  to  convey,  and 
of  the  other  to  acquire,  a  riparious  estate, 
unless,  by  taking  it  in  this  sense,  we  are  led 
to  an  incongruous  or  absurd  result.  *  *  * 
We  conclude  that,  on  the  inspection  of  the 
deed,  *  *  *  the  words '  front  to  the  river,' 
usad  therein,  were  intended  to  denote  a  ripari- 
ous estate  bordering  on  the  river."  See  also 
La  Branche  v.  Montegut,  47  La.  Ann.  674; 
Cambre  v.  Kohn,  8  Martin  N.  S.  (La.)  572. 

2.  Frequent.  —  Green  v.  State,  109  Ind.  176. 
In  lhat  case  evidence  that  the  defendant  was 
in  a  gambling  house  on  one  occasion  was  held 
not  sufficient  to  sustain  a  conviction  for  fre- 
quenting a  place  where  gambling  was  permit- 
ted. See  also  the  titles  Gaming,  post;  Gaming 
Houses,  post. 

So  in  State  v.  Ah  Sam,  14  Oregon  347,  it 
•was  held  that  to  constitute  the  offense  of  fre- 


quenting an  opium  den,  more  than  one  visit  is 
necessary,  but  how  many  visits  would  be  nec- 
essary to  constitute  the  offense  is  a  question 
for  the  j ury. 

Loitering  and  Frequenting.  (See  also  the  title 
Vagrancy.)  —  Where  a  statute  was  directed 
against  frequenting  a.  public  street  with  intent 
to  commit  a  felony,  it  was  held  that  this  was 
not  sufficient  to  warrant  the  conviction  of  a 
person  merely  loitering.  Clark  v.  Reg.,  14 
Q.  B.  D.  92.  The  court  said:  "  Two  words 
are  used  in  reference  to  offenses  of  this  kind, 
viz.,  '  found  '  and  frequent,  the  lormer  being 
used  as  applicable  to  the  case  of  a  person  ap- 
prehended in  a  building  or  inclosed  ground, 
where  the  necessary  inference  would  be  that 
the  purpose  was  unlawful,  and  therefore  it 
would  be  enough  to  show  that  the  party  was 
there  only  once.  But  when  the  Act  of  Parlia- 
ment comes  to  deal  with  stteets  and  uninclosed 
places,  to  prove  a  felonious  intent  you  must 
show  that  the  accused  was  seen  there  more 
than  once  at  least;  how  often,  I  decline  to 
suggest.  The  word  frequent,  therefore,  would 
seem  to  be  used  in  contradistinction  to  the 
word  '  found.'  A  single  visit  to  a  place,  or 
once  passing  through  a  street,  can  in  no  sense 
be  said  to  be  a  frequenting  that  place  or 
street." 

Residence.  —  A  man  may  frequent  a  house 
in  which  he  himself  resides.  Leister  v.  Short, 
1  Australian  Jur.  151. 

3.  Fresh  Fish,  in  a  customs  act,  means  "  fish 
which  have  not  been  salted  or  subjected  to 
any  of  the  knonn  processes  for  curing  them, 
such  as  pickling,  smoking,  or  drying;  but 
these  words  do  not  exclude  fish  which  have 
been  frozen  either  naturally  or  artificially,  as 
all  persons  living  in  the  cold  latitudes  know, 
as  a  matterof  common  knowledge,  that  meats 
and  fish  are  kept  fresh  by  freezing,  and  so 
long  as  they  are  kept  frozen  they  retain  sub- 
stantially their  natural  juices  and  flavors, 
without  the  aid  of  antiseptics  or  desiccation, 
and  are  in  condition  for  immediate  use." 
Cross  v.  Seeberger,  30  Fed.  Rep.  427.  See 
also  the  title  Revenue  Laws. 

Fresh  Seed. —  In  Ferris  v.  Comstock,  33 
Conn.  515,  it  was  said:  "  These  terms,  there- 
fore, '  good,  fresh,  warranted  to  grow,  the 
product  of  the  preceding  year,'  when  applied 
to  seed  of  this  description,  must  have  refer- 
ence to  its  reproductive  quality,  and  m ust  be 
terms  of  similar  import,  well  understood  by 
men  in  the  business  of  raising  seed  for 
market.  Such  meaning  the  defendants  gave 
to  the  term  'fresh  seed;'  for  the  case  finds 
that  in  the  town  where  the  defendants  resided, 
the  phrase  was  well  understood  to  mean  seed 
that  would  germinate  and  grow.  In  the  town 
where  the  plaintiff  resided  the  same  term  was 
understood  to  mean  seed  that  was  the  product 
of  the  next  preceding  year,  which  is  another 
term  for  seed  that  will  germinate  and  grow." 

Fresh  Pursuit.    (See  also  the  titles  Arrest, 
vol.2,  p.  884;  Escape,  vol.  n,  p.  258.) — In 
People   v.    Pool,  27  Cal.  579,  it  was  said: 
"  Immediate  pursuit  is  substantially  the  same 
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FRESHET.  —  A  freshet  is  a  flood  or  overflowing  of  a  river  by  means  of 
rains  or  melted  snow;  an  inundation.1 

FEIABLE.  —  Friable  is  defined  as  easily  crumbled,  pulverized,  or  reduced 
to  powder.2 

FRIEND.  —  See  note  3. 

FRIENDLY  SOCIETIES.  —  See  the  title  Benevolent  or  Beneficial 
Associations,  vol.  3,  p.  1041. 

FRIENDLY  SUITS.  —  See  9  Encyc.  of  Pl.  and  Pr.  719. 
FRIEND  OF  THE  COURT.  —  See  9  Encyc.  of  Pl.  and  Pr.  723. 
FRIGHT.    (See  also  the  titles  Damages,  vol.  8,  p.  668;  Duress,  vol.  io, 

p.  320;  ROBBERY;  THREATS  AND  THREATENING  LETTERS.  As  to  frighten- 
ing horses,  see  the  titles  CROSSINGS,  vol.  8,  p.  421  ;   HIGHWAYS;  HORSES; 

Street  Railways;  Streets.)  —  See  note  4. 
FRIGIDITY.  —  See  Impotence. 

FRIVOLOUS  PLEADINGS.  —  See  Encyc.  of  Pl.  and  Pr.,  title  Sham  and 

Frivolous  Pleadings. 
FRM.  —  See  note  5. 

FROG.  — A  frog,  in  railroad  parlance,  is  a  section  of  several  rails  combined 
at  a  point  where  two  railways  cross,  or  at  the  point  of  a  switch  from  a  line  to  a 
siding  or  to  another  line,  and  its  function  is  to  enable  a  car  or  train  to  be 
turned  from  one  track  to  another.6 


as  fresh  pursuit,  so  frequently  used  in 
common-law  phrase  in  criminal  cases."  In 
that  case  the  court  was  applying  the  rule  that 
a  private  person  may  arrest  without  warrant 
one  who  has  committed  a  felony,  provided 
that  such  arrest  be  made  upon  pursuit  imme- 
diately after  the  commission  of  the  offense. 

In  White  v.  State,  70  Miss.  253,  it  was  said: 
"  The  pursuit  of  appellant  was  a  fresh  pur- 
suit, within  the  meaning  of  section  3026  of  the 
code.  What  is  '  fresh  pursuit  '  must  be  deter- 
mined by  circumstances,  and  where,  as  in  this 
case,  a  felony  is  committed  at  night,  discov- 
ered in  the  morning,  and  the  officer  immedi- 
ately follows  and  overtakes  the  felon,  who  is 
attempting  to  escape,  it  is  not  necessary  that 
he  should  nave  a  warrant  for  his  arrest." 

Fresh  Taxes.  —  For  a  use  of  the  word  fresh 
to  mean  "  new  "  or  "  additional  "  in  connec- 
tion with  the  word  "  taxes  "  see  Watson  v. 
Atkins,  3  B.  &  Aid.  647,  5  E.  C.  L.  411. 

Fresh  Step.  —  An  appearance  to  a  writ  has 
been  held  to  be  a  fresh  step  in  a  cause. 
Mulckern  v.  Doerks,  51  L.  T.  N.  S.  296,  429 
53  L.  J.  Q.  B.  526. 

1.  Freshet.  (See  also  the  title  Floods,  vol. 
13,  p.  685.) —  Webster's  Diet.,  quoted  in  Stover 
v.  Insurance  Co.,  3  Phila.  (Pa.)  38,  15  Leg. 
Int.  (Pa.)  37,  in  which  case  it  was  held  that  a 
freshet  is  not  a  storm  within  the  meaning  of  a 
policy  of  insurance  against  loss  by  fire  or 
storm. 

An  Award  should  be  in  its  terms  reasonably 
certain,  and  not  leave  its  own  meaning  open 
to  further  controversy.  Hence,  an  award  that 
the  defendants  "  have  the  right  to  keep  up 
and  maintain  the  cap  log  or  permanent  rolling 
way  of  their  said  dam  to  the  top  of  the  great 
rock  in  their  pond  above  said  dam,"  and  no 
higher,  "  and  to  keep  on  said  cap  log  flash- 
boards  twelve  inches  wide,  at  all  times  except 
in  times  of  freshet,"  must  be  set  aside  for  un- 
certainty, the  word  freshet  so  varying  in  its 
meaning  as  to  necessitate  constant  litigation; 


as,  in  case  of  a  suit,  a  jury  could  determine 
only  whether  the  stale  of  the  water  in  the  par- 
ticular case  before  it  did  or  did  not  constitute 
a.  freshet.    Harris  1:  Social  Mfg.  Co.,  9  R.  I.  ^9. 

2.  Atlantic  Dynamite  Co.  v.  Climax  Posvder 
Mfg.  Co.,  72  Fed.  Rep.  934.  This  was  a  pat- 
ent case. 

3.  Friend.  —  The  designation  of  the  benefi- 
ciaries in  a  certificate  in  a  beneficiary  associa- 
tion as  friends  has  been  held  invalid.  Rindge 
v.  New  England  Mut.  Aid  Soc,  146  Mass.  288; 
Daniels  v.  Pratt,  143  Mass.  218.  See  also  the 
title  Beneficiaries  (in  Insurance),  vol.  3.  p. 
936. 

Sale.  —  In  a  contract  of  sale,  the  term  friend^ 
it  has  been  held,  does  not  sufficiently  describe 
the  vendor.  Jarrett  v.  Hunter,  34  Ch.  D. 
182. 

Friends  and  Relations.  —  In  Gower  v.  Main- 
waring,  2  Ves.  87,  no,  trustees  were  empow- 
ered to  give  the  residue  of  A.'s  estate  among 
his  "  friends  and  relations."  It  was  held  that 
the  words  "  friends  and  relations  "  were 
equivalent  to  "  relations  "  alone.  See  also  In 
rf  Caplin,  2  Dr.  &  Sm.  527. 

In  Coogan  v.  Hayden  4  L.  R.  Ir.  585,  it  was 
held  that  where  property  was  directed  by  will 
to  revert  to  "  my  friends,"  it  would  go  to  the 
testator'-  kindred. 

Next  of  Blood.  —  In  Hensloe's  Case,  9  Coke 
39  b,  it  was  held  that  the  words  "  the  next  and 
most  lawful  friends  "  to  whom  administration 
is  to  be  granted  under  31  Edward  III.,  c.  11, 
were  equivalent  to  "  next  of  blood." 

Next  Friend.  —  See  14  Encyc.  of  Pl.  and  Pr. 
996. 

4.  Fright. —  In  San  Antonio  R.  Co.  v.  Cor- 
ley,  (Tex.  Civ.  App  1894)  26  S.  W.  Rep.  903, 
the  term  "mental  agony"  was  held  broad 
enough  to  include  peril  from  fright. 

5.  Frm.  —  An  abbreviation  for  from.  See 
Blakeley  v.  Bestor,  13  111.  714. 

6.  Southern  Pac.  R.  Co.  g.  Seley,  152  U.  S. 
150. 
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FROM.  (See  also  AFTER,  vol.  I,  p.  921  ;  AT,  vol.  3,  p.  167;  and  see  the 
titles  Boundaries,  vol.  4,  p.  805 ;  Da  te,  vol.  8,  p.  727  ;  Day,  vol.  8,  p.  737  ; 
Interpretation  and  Construction  ;  Leases  ;  Time,  Computation  of.)  — 
The  question  whether  "  from  "  is  inclusive  or  exclusive  in  computing  time  will 
be  thoroughly  treated  under  the  title  Time,  COMPUTATION  OF.  Here  will  be 
found  only  a  few  rules  and  cases  chiefly  applicable  alike  to  time  or  distance. 

I.  Inclusive  or  Exclusive.  —  The  word  "  from,"  with  respect  to  both  time  and 
space,  has  been  the  subject  of  judicial  construction  in  a  very  large  number  of 
cases.  The  principal  question  which  has  arisen  is  whether  the  term  is  to  be 
held  inclusive  or  exclusive  of  the  terminus  a  quo  as  applied  either  to  time  or 
distance,  and  attempts  have  been  made  to  formulate  general  rules  by  which 
this  can  be  determined.  Thus  it  has  been  said  that  in  its  grammatical  sense, 
when  referring  to  a  certain  point  as  a  terminus  a  quo  the  word  "  from  "  always 
excludes  that  point.'  Again  it  has  been  argued  that  while  the  term  "  from  " 
a  day,  when  used  to  pass  an  interest,  includes  the  day  of  date,  the  rule  is  other- 
wise when  the  term  is  used  merely  to  fix  a  terminus  from  which  to  compute 
time.2  And  by  other  authorities  the  rule  has  been  laid  down  thus:  Where 
time  is  computed  from  an  act  done,  the  general  rule  is  to  include  the  day;  but 
where  it  is  computed  from  a  day,  the  day  is  excluded.3 


1.  Grammatical  Sense  Exclusive.  —  Smith  v. 
Union  Ins.  Co.,  120  Mass.  90;  Price  v.  Whit- 
man, 8  Cal.  412.  And  see  the  following 
notes. 

From  is  a  term  of  exclusion,  unless  by  neces- 
sary implication  it  is  manifestly  used  in  a 
different  sense.  This  rule  of  construction  ob- 
tains in  civil  cases  and  a  fortiori  where  a 
criminal  offense  is  charged.  State  v.  Bushey, 
84  Me.  460;  Bradley  v.  Rice,  13  Me.  198. 

So  in  descriptions  in  conveyances,  from  is 
a  term  of  exclusion,  unless  by  necessary  im- 
plication it  is  used  in  a  different  sense.  Wells 

Jackson  Iron  Mfg.  Co.,  48  N.  H,  538;  Bon- 
ney  v.  Morrill,  52  Me.  252. 

2.  Distinction  Between  Computation  of  Time  and 
Conveyance.  —  Hatter  v.  Ash,  1  Ld.  Rayrn.  84; 
Taylor  v.  Brown,  147  U.  S.  644;  Pearpoint  v. 
Graham,  4  Wash.  (U.  S.)  240.  See  also  Lysle 
v.  Williams,  15  S.  &  R.  (Pa.)  126. 

3.  Chicago  Title,  etc.,  Co.  v.  Smyth,  94 
Iowa  401;  Wadsworth  v.  Smith,  43  Iowa  439. 

From  an  Act  Done.  —  In  Castle  v.  Burditt,  3 
T.  R.  624,  it  was  said:  "  This  case  came  ex- 
pressly within  the  rule  laid  down  in  Rex  v. 
Adderley,  2  Dougl.  464,  and  the  cases  thete 
mentioned,  that  where  the  computation  is  to 
be  made  from  an  act  done,  the  day  when  such 
act  was  done  was  to  be  included."  Therefore, 
in  that  case  it  was  held  that  when  the  law  re- 
quired a  month's  notice  of  an  action  the 
month  began  with  the  day  on  which  the  notice 
was  served.  So  in  Rex  v.  Adderley,  2  Dougl. 
464,  it  was  held  that  where  a  sheriff  was  not 
liable  to  be  called  upon  to  return  process  with- 
in six  lunar  months  from  the  expiration  of  his 
office,  the  day  on  which  he  went  out  of  office 
was  to  be  reckoned  as  part  of  the  six  months. 
See  also  Bellasis  v.  Hester,  1  Ld.  Raym.  280. 

In  Chiles  v.  Smith,  13  B.  Mon.  (Ky.)  461, 
Simpson,  J.,  citing  Bellasis  v.  Hester,  1  Ld. 
Raym.  280,  said  :  "  The  rule  in  regard  to  the 
computation  of  time  seems  to  be  that  when 
the  compulation  is  to  be  made  from  an  act 
done,  the  day  in  which  the  act  was  done  must 
be  included,  because,  since  there  is  no  fraction 
in  a  day,  the  act  relates  to  the  first  moment  cf 
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the  day  in  which  it  was  done."  Overruling 
Smith  v.  Cassity,  9  B.  Mon.  (Ky.)  192,  48  Am. 
Dec.  420. 

But  in  £x  p.  Dean,  2  Cow.  (N.  Y.)  605,  it 
was  held  that  where  the  computation  of  time 
in  a  statute  is  to  be  from  an  act  done,  the  first 
day  should  be  excluded. 

Statutes.  (See  also  the  title  Statutes.)  —  In 
Arnold  v.  U.  S.,  9  Cranch  (U.  S.)  104,  it  was 
held  that  where  a  statute  was  to  take  effect 
from  its  passage  the  day  of  its  passage  was 
included.  The  court  said:  "  It  is  a  general 
rule  that  where  the  computation  is  to  be  made 
from  an  act  done,  the  day  on  which  the  act  is 
done  is  to  be  included."  See  also  Matthews  v. 
Zane,  7  Wheat.  (U.  S.)  164,  21 1;  Mallory  v. 
Hiles,  4  Met.  (Ky.)  53;  People  v.  Clark,  I  Cal. 
406. 

But  in  Parkinson  v.  Brandenburg,  35  Minn. 
294,  it  was  held  that  where  a  statute  was  to 
take  effect  from  and  after  its  passage,  the  day 
of  its  passage  was  to  be  excluded. 

From  a  Day.  —  In  Bigelow  v.  Willson,  1  Pick. 
(Mass.)  485,  Wilde,  J.,  said:  "  We  are  war- 
ranted by  the  authorities  to  say  that  when  time 
is  to  be  computed  from  or  after  the  day  of  a 
given  date,  the  day  is  to  be  excluded  in  the 
computation,  and  that  this  rule  of  construc- 
tion is  never  to  be  rejected  unless  it  appears 
that  a  different  computation  was  intended. 
So,  also,  if  we  consider  the  question  independ- 
ent of  the  authorities,  it  seems  to  me  impossi- 
ble to  raise  a  doubt.  No  moment  of  time  can 
be  said  to  be  after  a  given  day,  until  that  day 
has  expired." 

In  Seekonk  v.  Rehoboth,  8  Cush.  (Mass.) 
371,  Shaw,  C.  J.,  said:  "  We  consider  it  now 
well  settled  as  a  general  rule,  that  when  an 
act  is  to  be  done  within  a  given  number  of 
days  from  the  date,  or  day  of  the  date,  or  act 
done,  the  day  of  the  date  is  excluded;  other- 
wise, an  act  to  be  done  in  one  day  must  be 
done  on  the  same  day;  and  as  there  is  no  frac- 
tion of  a  day,  such  stipulation  must  create  an 
obligation  to  do  it  instanter." 

In  Seward  v.  Hayden,  150  Mass.  158,  15  Am. 
St.  Rep.  183,  Knowlton,  J.,  said:  "  In  reck- 
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Question  of  Intent.  —  On  the  other  hand,  however,  it  has  been  said  that  there 
is  no  fixed  rule  regarding  the  subject,  and  that  where  the  word  is  used  it  is  to 
be  construed  inclusively  or  exclusively  according  to  the  intent  of  the  maker  of 
the  instrument  under  consideration.  This  intent  is  to  be  determined  by  the 
application  of  the  general  rules  of  construction,  such  as  a  consideration  of  the 
whole  instrument,  the  subject-matter  of  the  instrument,  the  context,  etc.1 


oning  from  a  day  or  a  date,  the  rule  generally 
adopted  excludes  the  day  from  which  the  reck- 
oning runs.  Many  early  cases  stated  a  dis- 
inction  between  computations  from  a  day  or 
date  and  computations  from  an  act  done  or 
from  an  event.  But  this  distinction  does  not 
rest  upon  a  sound  principle,  and  in  most  juris- 
dictions it  is  no  longer  recognized.  The 
tendency  of  recent  decisions  is  very  strongly 
towards  the  adoption  of  a  general  rule  which 
excludes  the  day  as  the  terminus  a  quo  in  such 
cases.  Bat  this  rule  is  not  inflexible;  and  in 
the  interpretation  of  a  statute  or  contract,  it 
yields  to  a  manifest  purpose  or  intention  in 
conflict  with  il." 

1.  Intent  Governs  —  England. — Williams  v. 
Nash,  28  Beat/.  93;  Pugh  v.  Leeds,  2  Cowp. 
714;  Isaacs  v.  Royal  Ins.  Co.,  L.  R.  5  Exch. 
296;  Blaymire  v.  Haley,  6  M.  &  VV.  55;  Lester 
v.  Garland,  15  Ves.  Jr.  248;  Ackland  v.  Lut- 
ley,  9  Ad.  &  El.  879,  36  E.  C.  L.  312;  Dowling 
v.  Foxall,  1  Ball  &  B.  193;  Ammerman  v. 
Diggles.  12  Ir.  C.  L  R.  App.  i. 

Canada.  —  Boulton  v.  Ruttan,  2  U.  C.  Jur. 
O.  S.  401. 

United  Stales.  —  Griffith  v.  Bogert,  18  How. 
(U.  S.)  163;  Union  Pac.  R.  Co.  v.  Hall,  91  U.  S. 
348;  Taylor  v.  Brown,  147  U.  S.  645. 

California.  —  Price  v.  Whitman.  8  Cal. 
412. 

Massachusetts.  —  Bigelow  v.  Willson,  I  Pick. 
(Mass.)  485. 

Minnesota.  —  Parkinson  v.  Brandenburg,  35 
Minn.  294. 

New  York.  —  Meeks  v.  Ring,  51  Hun(N.  Y.) 
33i- 

Pennsylvania.  —  Green's  Appeal,  6  W.  &  S. 
(Pa.)  327. 

Texas.  —  O'Connor  v.  Towns,  I  Tex.  107. 
West  Virginia.  —  State  v.   Mounts,  36  W. 
Va.  190. 

Wisconsin.  —  McGinley  v.  Laycock,  94  Wis. 
205. 

In  Watson  v.  Pears,  2  Campb.  296,  Lord 
Ellinborough  said:  "  It  used  to  be  held  that 
'  from  the  date  '  includes  the  day,  and  '  from 
the  day  of  the  date  '  excludes  it.  But  since 
the  case  of  Pugh  v.  Leeds,  2  Cowp.  714,  these 
formal  distinctions  have  been  done  away;  and 
the  rule  of  good  sense  has  been  established, 
that  such  words  shall  be  construed  according 
to  the  meaning  of  the  parties  who  use  them." 
See  also  Ex  p.  Fallon,  5  T.  R.  283. 

Exclusively.  —  In  Lester  v.  Garland,  15  Ves. 
Jr.  24S,  time  was  to  be  computed  from  the 
day  of  the  testator's  death,  and  it  was  held 
that  six  months  were  exclusive  of  the  dav  of 
the  death.  Sir  Wm  Grant  said:  "  Here  the 
reason  of  the  thing  requires  exclusion  of  the 
day." 

See  also,  for  other  cases  in  which  the  term 
was  held  to  have  been  used  exclusively,  Doe 
v.  Watton,  1  Cowp.  189;  Thornton  v.  Payne, 
5  Johns.  (N.  Y.)  74;  Wilcox  v.  Wood,  9  Wend. 


(N.  Y.)  346;  South  Staffordshire  Tramways 
Co.  v.  Sickness,  etc.,  Assur.  Assoc.,  (1891)  1 
Q.  B.  402;  Kendall  v.  Kingsley,  120  Mass.  95. 

Same  —  Policy  of  Insurance.— Where  the  teims 
of  a  policy  of  insurance  required  assessments 
to  be  paid  within  thirty  days  from  the  dale  of 
the  notice  theieof,  it  was  held  that  the  day  on 
which  the  notice  was  received  should  be  ex- 
cluded. Protection  L.  Ins.  Co.  v.  Palmer,  81 
111.88. 

Same  —  Forfeiture.  —  In  the  computation  of 
time  from  an  act  done,  the  day  on  which  the 
act  is  done  will  be  excluded,  whenever  such 
an  exclusion  will  prevent  an  estoppel  or  a 
forfeiture.  Windsor  v.  China,  4  Me.  298; 
Flint  v.  Sawyer,  30  Me.  226;  Moore  v.  Bond, 
18  Me.  142;  State  v.  Gasconade  County  Ct.,  33 
Mo.  102;  State  v.  Schnierie,  5  Rich.  L.  (S. 
Car.)  299;  Williamson  v.  Farrow,  1  Bailey  L. 
(S.  Car.)  611,  21  Am.  Dec.  492;  McElwee  v. 
White,  2  Rich.  L.  (S.  Car.)  95. 

Same  —  From  and  After.  (See  also  After,  vol. 
1,  p.  923.) — It  has  been  held  that  where  the 
word  "after"  has  been  used  following  the 
word  from,  as  "from  and  after,"  from  is  used 
exclusively.  State  v.  Messmore,  14  Wis.  163; 
Parkinson  v.  Brandenburg,  35  Minn.  294; 
Duncan  v.  Cobb,  32  Minn.  460. 

A  contract  for  the  sale  of  a  stock  of  goods 
provided  that  the  vendee  should  have  the  pro- 
ceeds of  sales  made  from  such  stock  from  and 
after  April  1.  It  was  held  that  he  was  net  en- 
titled to  the  proceeds  of  sales  made  upon 
April  1.  Chicago  Title,  etc.,  Co.  v.  Smyth,  94 
Iowa  401. 

Same  —  Term  of  Office.  (See  also  the  title 
Public  Officers.) —  In  Best  v.  Polk,  18  Wall. 
(U.  S.)  112,  it  was  held  that  an  officer  commis- 
sioned to  hold  office  during  the  term  of  four 
years  from  March  2,  1845,  was  in  office  on 
March  2,  1849.  The  court  said:  "Another 
objection  is  taken  to  the  certificate  of  Edmond- 
son,  on  the  ground  that  when  il  was  given  his 
term  of  office  had  expired.  This  objection 
cannot  be  sustained,  for  the  certificate  bears 
date  the  2d  March,  1849,  and  he  was  commis- 
sioned to  hold  the  office  of  register  '  during  the 
term  of  four  years  from  the  2d  day  of  March, 
1845.'  The  word  from  always  excludes  the 
day  of  date." 

Same  —  Boundary.  ■ —  The  words  from  an  ob- 
ject or  "  to  "  an  object,  used  in  a  deed,  have 
been  held  to  exclude  the  terminus  referred  to. 
Bonney  v.  Morrill,  52  Me.  256.  See  also  the 
title  Boundaries,  vol.  4,  p.  805. 

Same  —  Marine  Insurance.  (See  also  the  title 
Marine  Insurance.) —  In  Bradley  v.  Nashville 
Ins.  Co.,  3  La.  Ann.  709,  it  was  said:  "  It  is 
laid  down  by  writers  on  insurance  that  under 
policies  from  a  port,  instead  of  '  at  and  from' 
the  risk  attaches  at  the  time  of  the  sailing  of 
the  vessel,  that  is,  at  the  time  of  weighing 
anchor  and  breaking  ground  for  the  voyage 
with  all  the  preparations  completely  made. 
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II.  Miscellaneous.  —  Although  the  chief  difficulties  in  regard  to  the  meaning 
of  this  word  have  arisen  out  of  the  question  whether  it  is  inclusive  or  exclusive 


The  word  from,  used  alone,  is  held  to  exclude 
the  risks  while  lying  in  port  before  sailing. 
An  examination  of  the  cases  from  which  this 
rule  is  deduced  has  satisfied  us  that  the  use  of 
the  word  from  in  this  exclusive  sense  is  con- 
fined to  the  commencement  of  the  voyage  in- 
sured, and  that  those  cases  which  depend 
upon  the  meaning  of  the  words  '  at,'  '  at  and 
from,'  and  '  to,'  relate  to  the  beginning  and 
end  of  risks,  and  are  not  applicable,  in  that 
exclusive  sense,  to  ports  at  which  the  vessel 
may  stop  during  a  voyage  desciibed  in  the 
policy."  See  also  Jones  v.  Neptune  Marine 
Ins.  Co.,  L.  R.  7  Q-  B.  710. 

Inclusively.  —  In  People  v.  Clark,  I  Cal.  406. 
the  word  from  was  construed  to  have  been 
used  inclusively. 

Same — Filing  Mechanics'  Lien.  (See  also  the 
title  Mechanics'  Liens.)  —  A  mechanics'  lien 
law  provided  that  if  the  labor  for  which  it  was 
sought  to  render  the  property  liable  should 
have  been  performed  after  the  first  day  of  May 
and  before  the  first  day  of  November,  or  if  the 
performing  of  said  labor  should  be  continuous 
from  the  first  day  of  November,  or  a  day  prior 
thereto,  and  to  a  date  beyond  the  first  of  May 
following,  the  claim  for  lien  should  be  filed 
within  thirty  days  after  the  last  day  of  doing 
or  performing  such  labor.  It  was  held  that 
the  word  from  after  the  word  "  continuous  " 
in  this  statute  was  used  inclusively.  Mc- 
Ginl;y  v.  Laycock,  94  Wis.  205. 

Same  —  Indian  Lands.  (See  also  the  title  In- 
dians.) —  A  statute  provided  that  public  lands 
acquired  by  an  Indian  should  remain  unalien- 
able for  a  period  of  five  years  from  the  date  of 
the  patent.  It  was  held  that  in  computing  the 
time  in  which  the  alienation  was  forbidden  the 
day  of  the  issue  of  the  patent  should  be  in- 
cluded. Taylor  v.  Brown,  5  Dak.  335,  147  U. 
S.  643. 

Same — Insurance. — A  fire-insurance  policy 
covered  property  from  February  14  until 
August  14.  It  was  held  that  this  policy  pro- 
tected the  property  on  August  14.  Isaacs  v. 
Royal  Ins.  Co.,  L.  R.  5  Exch.  296. 

Same  —  From  a  City.  (See  also  the  title  Rail- 
roads.)—  A  railroad  company  was  authorized 
to  construct  a  road  from  a  city.  In  constru- 
ing this  charter,  in  Western  Pennsylvania  R. 
Co.'s  Appeal,  99  Pa.  St.  161,  the  court  said: 
"  It  is  true,  the  original  company  was  char- 
tered to  construct  a  road  '  from  the  city  of 
Allegheny,'  etc.,  but  that  clearly  means  from 
any  point  within  the  city." 

So  in  Com.  v.  Erie,  etc.,  R.  Co.,  27  Pa.  .St. 
352,  it  was  said:  "  The  act  of  incorporation 
authorizes  the  defendants  to  build  a  railroad 
'  from  the  borough  of  Erie  to  some  point  on 
the  east  boundary  of  the  township  of  North- 
East.'  The  defendants'  counsel  insist  that  the 
word  from  should  be  taken  inclusively,  and 
that  a  road  from  any  part  of  the  borough  to 
the  proposed  terminus  ad  quern  is  a  compliance 
with  the  law.  On  the  other  hand,  the  counsel 
for  the  plaintiff  insist  that  it  must  begin  at  the 
borough  line,  and  not  elsewhere.  Our  opinion 
is  with  the  defendants  on  this  point,  but  we 
think  the  argument  on  it  was  rather  beside  the 


purpose,  since  the  terminus  of  the  railroad  is 
neither  at  the  line  of  the  borough  nor  inside 
of  it." 

"  The  word  from  is  not  always,  and  indeed 
in  common  conversation  is  seldom,  exclusive 
of  the  place  named.  Thus,  if  I  should  say  I 
had  just  come  from  Philadelphia,  no  one 
would  suppose  that  I  spoke  the  truth  if  I  had 
never  been  in  Philadelphia.  *  *  *  From 
a  town  or  district  generally  means  from  some 
indefinite  place  within  that  town  or  district. 
*  *  *  The  words  from  and  '  at,'  thetefore, 
have  not,  in  general,  an  exclusive  significa- 
tion." Chesapeake,  etc.,  Canal  Co.  v.  Key,  3 
Crarich  (C.  C.)  606.  This  case  was  upon  the 
construction  of  a  canal  company's  charter. 

And  that  the  words  '  to  "  and  from  a  place 
or  city  are  construed  to  mean  to  or  from  a 
point  within  the  place  or  city,  see  McCartney 
v.  Chicago,  etc.,  R.  Co.,  112  111.  612;  Moses  v. 
Pittsburgh,  etc.,  R.  Co.,  21  111.  516;  Farmers' 
Turnpike  Road  v.  Coventry,  10  Johns.  (N.  Y.) 
389;  Mohawk  Bridge  Co.  v.  Utica,  etc.,  R.  Co., 
6  Paige  (N.  Y.)  554;  Smith  v.  Helmer,  7  Barb. 
(N.  Y.)  416;  Mason  v.  Brooklyn  City,  etc.,  R. 
Co.,  35  Barb.  (N.  Y.)  373;  Hazlehurst  v.  Free- 
man, 52  Ga.  244;  Tennessee,  etc.,  R.  Co.  v. 
Adams,  3  Head  (Tenn.)  596;  Union  Pac.  R. 
Co.  v.  Hall,  91  U.  S.  348.  See  also  Rex  v. 
Norwici,  1  Stra.  181. 

Upon  the  same  principle,  where  an  act  pro- 
vided for  the  alteration  and  repair  of  a  road 
leading  from  the  village  of  A.  to  the  bank  of 
W.  C.  creek,  the  road  was  held  to  commence 
within  the  village,  and  repairs  might  be  made 
within  its  boundaries.  Smith  v.  Helmer,  7 
Barb.  (N.  Y.)  416. 

But  in  North-Eastern  R.  Co.  v.  Payne,  8 
Rich.  L.  (N.  Car.)  178,  it  was  held,  where  the 
charter  of  the  railroad  company  authorized  it 
to  construct  its  road  "'from  Charleston,"  that 
the  company  had  no  authority  to  enter  the 
city,  but  that  the  boundary  of  the  city  was  the 
terminus  a  quo. 

Same  —  From  a  Street.  —  An  ordinance  au- 
thorized the  grading  of  an  avenue  from  D. 
street  to  K.  street.  It  was  held  that  from  a 
street  did  not  necessarily  mean  from  its  near- 
est line,  but  might  mean  from  any  part  of  the 
street.  The  court  said:  "  From  a  street  may 
mean  from  any  part  of  the  street,  and  does  not 
necessarily  mean  from  its  inner  or  nearest 
line.  The  Erie  and  North-East  Railroad  Com- 
pany was  authorized  by  its  charter  to  build  a 
railroad  'from  the  borough  of  Erie  to  some 
point  on  the  east  boundary  of  the  township  of 
North-East.'  It  was  conceded  by  the  court 
that  the  word  from  should  be  taken  inclu- 
sively, and  that  a  road  from  any  part  of  the 
borough  to  the  proposed  terminus  ad  quern  was 
a  compliance  with  the  law.  Com.  v.  Erie, 
etc.,  R.  Co.,  27  Pa.  St.  339.  The  word  from, 
as  used  in  the  ordinance  here,  may  well  have 
as  broad  a  meaning."  Pittsburg  v.  Cluley, 
74  Pa.  St.  261. 

Devise.   (See  also  the  titles  Legacies  and 
Devises;  Wills.)  —  The  word  is  given  an  in- 
clusive meaning  in  a  devise  to  be  divided 
among  the  family  of  R.  T.,  from  S.  down- 
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of  the  terminus  a  quo,  still  a  number  of  other  questions  in  regard  to  its  con- 
struction have  from  time  to  time  been  passed  upon  by  the  courts,  and  the 
cases  dealing  with  these  will  be  found  in  the  note.1 


wards.  In  such  a  devise  S.  is  included.  "  If 
any  one  spoke  of  the  kings  of  England  '  from 
William  the  Conqueror  downwards,'  he  would 
certainly  mean  to  include  William  the  Con- 
queror."   Lett  v.  Osborne,  51  L.  J.  Ch.  910. 

Lease.  See  also  the  titles  Landlord  and 
Tenant;  Leases.)  —  So,  from  in  a  lease  is  con- 
strued inclusively  (McGlynn  v.  Moore,  25  Cal. 
391;  Deyo  v.  Bleakley,  24  Barb.  (N.  Y.)  g; 
Keyes  v.  Dearborn,  12  N.  H.  52;  Ackland  v. 
Lutley,  9  Ad.  &  El.  879,  36  E.  C.  L.  312),  or  ex- 
clusively, to  effectuate  the  intent.  Wilcox  v. 
Wood,  9  Wend.  (N.  Y.)  346;  Ordway  v.  Rem- 
ington, 12  R.  I.  319. 

Where  a  lease  was  made  for  one  year  from 
the  first  of  April,  the  term  was  held  to  expire 
at  the  close  of  the  thirty-first  day  of  March 
next.  Marys  v.  Anderson,  24  Pa.  St.  272. 
But  in  this  case  the  decision  was  put  expressly 
on  the  understanding  of  the  country  respecting 
the  end  of  a  tenant's  term. 

1.  From  and  To.  —  In  Worrell  v.  State,  12 
Ala.  733,  it  was  held  that  an  act  inflicting  a 
penalty  on  persons  who  "  buy,  sell,  or  receive 
from  any  slave  any  commodity,"  etc.,  was 
violated  by  selling  to  a  slave  without  the  con- 
sent of  his  master.  The  court  said:  "  The 
statute,  it  is  true,  would  have  expressed  its 
meaning  with  more  precision  if  the  preposition 
'  to  '  had  followed  the  word  '  sell.'  But  from 
cannot  be  regarded  as  an  adjunct  of 'sell;' 
it  must  be  applied  to  '  buy  '  and  '  receive  ' 
only." 

To  or  From  the  Kilns.  —  A  deed  contained  the 
following  reservation:  "  Reserving  *  *  * 
all  the  lime  and  cement  stone  in  the  ledge  on 
said  land,  the  right  to  use  the  limekiln  *  *  * 
or  any  other  kiln  or  kilns  which  may  be  here- 
after erected  on  said  land,  the  right  to  build  a 
kiln  or  kilns  at  any  point  on  or  near  the  said 
ledge,  which  shall  be  necessary  for  carrying 
on  any  amount  of  said  business  of  burning 
lime,  the  right  to  lay  down  all  necessary  side 
tracks  on  or  upon  said  land  from  the  kiln  now 
standing  thereon,  or  to  any  which  may  be 
erected  thereon,  to  the  Vermont  &  Canada  R. 
R. ;  reserving  the  kiln  now  built  and  the 
buildings  now  erected  for  storing  lime."  It 
was  held  that  the  owner  of  the  reserved  rights 
could  lay  down  alt  necessary  side  tracks  from 
the  kilns  to  the  railroad.  The  court  said: 
"  To  or  from  the  kilns  means  to  or  from  the 
locality  where  they  are  situate,  in  such  a  man- 
ner and  to  such  an  extent  as  to  enable  him  to 
enjoy  their  use  and  possession  for  the  pur- 
poses named  in  the  reservation."  Janes  v. 
Fonda,  58  Vt.  453. 

From  and  To  a  City.  —  A  contract  related  to 
the  local  freight  business  "  from  and  to  New- 
ark and  Columbus,  with  stations  on  the  line 
of  said  road  between  those  points."  It  was 
held  that  this  did  not  include  the  carriage  of 
freight  from  one  intermediate  station  to  an- 
other such  station.  Baltimore,  etc.,  R.  Co.  v. 
Pittsburgh,  etc.,  R.  Co..  55  Fed.  Rep.  704. 

From  and  Of.  —  "  Heard  from  "is  not  equiva- 
lent to  "  heard  of."  Under  a  statute  granting 
a  divorce  where  the  husband  has  been  absent 


three  years  without  having  been  heard  of,  it  is 
insufficient  to  prove  that  he  has  not  been 
heard  from  in  that  time.  Fellows  v.  Fellows, 
8  N.  H.  160.  See  also  the  title  Divorce,  vol. 
9,  p.  781.  But  see  Rives  v.  M'Losky,  5  Stew. 
&  P.  (Ala.)  338,  for  the  use  of  "  of"  in  the 
sense  of  from ;  and  see  Of. 

From  and  In  —  Larceny.  (See  generally  the 
title  Larceny,  12  Encyc.  of  Pl.  and'  Pr. 
946.)— An  indictment  charged  that  the  de- 
fendants feloniously  took  and  carried  away 
from  a  dwelling  house  certain  articles  of  per- 
sonal property.  It  was  held  that  if  this  was 
not  equivalent  to  a  charge  of  larceny  in  the 
dwelling  house,  it  was  at  the  most  a  mere 
matter  of  description  which  it  was  not  neces- 
sary to  prove  upon  the  trial.  The  court  said 
.  "  The  words  '  from  a  dwelling  '  do  not  have 
the  same  import  as  '  in  a  dwelling  house,'  and 
section  3170  [of  the  code]  has  been  construed 
by  this  court.  I  Bish.  Crim.  Law,  §§  294-306; 
Henry  v.  Slate,  at  last  term  [39  Ala.  679]. 
See  also  State  v.  Chambers,  6  Ala.  855.  The 
word  '  from  a  dwelling,'  used  in  the  indict- 
ment, may  perhaps  be  treated  as  surplusage; 
tut  if  not,  it  is  only  at  most  matter  of  descrip- 
tion, which,  if  necessary  to  be  proven,  can 
only  be  taken  advantage  of  on  the  trial,  and 
by  asking  an  appropriate  charge  of  the  court.". 
Moore  v.  State,  40  Ala.  51. 

An  indictment  charged  the  taking  and  carry- 
ing away  of  one-half  bushel  of  corn  "  in  the 
field  of  the  said  Robert  W.  Burkett,  then  and 
there  being  found."  It  was  held  that  this  was 
not  equivalent  to  a  charge  of  stealing  from  the 
field.  The  court  said:  "  It  may  be  true,  as 
held  below,  that  the  charge  of  finding  corn  in 
the  field,  and  feloniously  taking  and  carrying 
it  away,  would  ordinarily  be  considered  as,  in 
effect,  a  charge  of  stealing  '  from  the  field.' 
But  it  must  be  remembered  that  the  phrase 
'  from  the  field,'  as  it  occurs  in  section  2487  of 
the  General  Statutes,  necessarily  has  a  techni- 
cal and  special  significance,  pointing  to  and 
indicating  '  products  of  or  outgrowth  from  the 
field.'  The  proper  construction  of  the  phrase 
in  its  connection  was  carefully  considered  in 
the  case  of  State  v.  Shuler,  19  S.  Car.  140, 
which,  upon  the  point  here  made,  was  identi- 
cal with  this  case  In  that  case  it  was  held 
that  an  indictment  which  charges  the  stealing 
of  corn  '  in  the  field  '  is  fatally  defective  under 
the  statute,  which  makes  stealing  '  from  the 
field  '  a  felony."  State  v.  Nelson,  28  S.  Car. 
16. 

From  the  Person  —  Robbery.  (See  also  the 
title  Robbery.)— In  construing  a  statute  de- 
fining robbery  as  a  taking  of  property  "  from 
the  person,"  the  court  said:  "  The  preposition 
from  does  not  convey  the  idea  of  contact  or 
propinquity  of  the  person  and  property.  It 
does  not  imply  that  the  property  is  in  the 
presence  of  the  person.  The  thought  of  the 
statute,  as  expressed  in  the  language,  is  that 
the  property  must  be  so  in  the  possession  or 
under  the  control  of  the  individual  robbed  that 
violence  or  putting  in  fear  was  the  means  used 
by  the  robber  to  take  it.  If  it  be  away  from 
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the  owner,  yet  under  his  control,  in  another 
room  of  the  house,  as  in  this  case,  it  is  never- 
theless in  his  personal  possession;  and  if  he  is 
deprived  thereof,  it  may  well  be  said  it  is 
taken  from  his  person."  State  v.  Calhoun,  72 
Iowa  432. 

The  expression  "  from  the  person  "  in  a 
statute  of  robbery  has  been  held  to  include 
"  in  the.  presence  of,"  which  is  constructively 
from  the  person.  Crews  v.  State,  3  Coldw. 
(Tenn.)  350;  Turner  v.  State,  1  Ohio  St.  422. 

In  an  indictment  for  robbery,  it  is  necessary 
to  allege  that  the  property  was  taken  "  from 
the  person  of  another;"  it  is  not  sufficient  to 
allege  that  it  was  taken  from  another  person. 
Stegar  v.  State,  39  Ga.  583;  People  v.  Beck, 
21  Cal.  385;  Kit  v.  State,  11  Humph.  (Tenn.) 
167.  See  also  Encyc.  of  Pl.  and  Pr.,  title 
Robbery. 

Through  and  From  a  Pipe.  —  A  contract  pro- 
vided that  the  party  of  the  first  part  should 
furnish  water  to  the  parties  of  the  second  part 
through  and  from  a  pipe  to  be  constructed  by 
him.  In  construing  this  provision  the  court 
said:  "The  contract  under  consideration 
would  be  the  same  if  the  word  from  were  not 
in  it.  No  water  running  in  appellants'  pipe 
could  possibly  be  delivered  at  Patterson's  cor- 
ner, in  any  manner  whatever,  without  being 
taken  from  said  pipe.  Otherwise,  it  would  in- 
evitably run  past  said  point.  The  word  from 
simply  expresses  the  general  idea  of  separa- 
tion. Some  of  its  definitions  given  by  Web- 
ster are:  '  out  of  the  neighborhood  of;'  '  leav- 
ing behind;'  '  out  of;'  '  the  antithesis  and 
correlative  of  to.'  By  the  contract  appellants 
were  to  construct  some  kind  of  a  conduit  — 
any  kind  that  they  might  choose  —  and 
through  it  to  carry  and  deliver  to  Hill,  at  Pat- 
terson's corner,  a  certain  amount  of  water; 
but  they  did  not  contract  to  deliver  to  Hill  any 
part  of  the  conduit  itself."  Sefton  v.  Pren- 
tice, 103  Cal.  673. 

From  a  Place.  —  From  does  not  necessarily 
import  "  next  immediately."  A  road  may  be 
said  to  lead  from  place  to  place,  though  it 
pass  through  intermediate  places.  Simpson 
v.  Lewthwaite,  3  B.  &  Ad.  226,  23  E.  C.  L.  59. 

An  act  imposing  toll  on  coal  and  coke  navi- 
gated, carried,  or  conveyed  on  a  certain  canal 

from  the  place  where  the  said  canal  shall 
cross  the  river  A.,  or  from  any  place  within 
two  miles  thereof,"  and  passing  in  the  direc- 
tion of  C,  does  not  apply  to  a  voyage  com- 
mencing more  than  two  miles  from  the  point 
mentioned.  Brittain  v.  Cromford  Canal  Co., 
3  B.  &  Aid.  139,  5  E.  C.  L.  244. 

An  act  giving  mileage  to  a  coroner  for 
every  mile  traveled  "  from  the  usual  place  of 
his  abode  to  take  an  inquisition  "  does  not 
entitle  him  to  mileage  for  the  distance  trav- 
ersed in  returning.  Rex  v.  Justices,  2  B.  & 
Aid.  203. 

Same  —  Intoxicating  Liquors.  — An  indictment 
averred  the  illegal  transportation  of  intoxicat- 
ing liquors  from  a  place  in  W.  county  to  one 
in  K.  county.  It  was  held  that  this  did  not 
charge  the  commission  of  any  part  of  the 
offense  within  K.  county.  State  v.  Bushey, 
84  Me.  45q. 

From  a  Place  Infected  with  Smallpox.  —  A 
town  ordinance  prohibiting  a  person  from  a 
place  infected  with  smallpox  to  enter  such 
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town  was  held  to  embrace  those  persons  only 
who  left  such  infected  place  after  the  passage 
of  the  ordinance  and  came  immediately  or  di- 
rectly to  such  town.  Salisbury  v.  Powe,  6 
Jones  L.  (51  N.  Car,)  134. 

From  the  Deck.  —  Where  a  cargo  was  sold 
from  the  deck  it  was  held  to  mean  that  the 
seller  should  pay  all  that  was  necessary  in 
order  to  enable  the  buyer  to  remove  the  cargo 
from,  the  deck.  Playford  v.  Mercer,  22  L.  T. 
N.  S.  41. 

From  a  Port.  (See  also  Port.)  —  The  offense 
of  sailing  from  a  port  to  engage  in  the  slave 
trade  is  not  committed  unless  the  vessel  sails 
out  of  the  port.  U.  S.  v.  La  Coste,  2  Mason 
(U.  S.)  129.  And  see  the  title  Marine  Insur- 
ance. 

From  Work. —  In  Joyce  v.  Northumberland 
Miners'  Soc,  4  Times  Rep.  525,  it  was  held 
that  a  man  was  not  on  his  way  from  work, 
within  the  meaning  of  an  accident  policy, 
where,  after  leaving  his  work,  he  went  to  a 
public  house  and  stayed  there  four  hours,  get- 
ting drunk  there  and  meeting  with  an  accident 
on  his  way  home.  See  generally  the  title  Ac- 
cident Insurance,  vol.  r,  p.  284. 

From  Place  to  Place.  (See  also  the  title  In- 
toxicating Liquors;  and  see  Place.) — In 
Com.  v.  Waters,  11  Gray  (Mass.)  81,  it  was 
held  that  a  statute  prohititing  the  transpor- 
tation of  intoxicating  liquors  from  place  to 
place  in  the  commonwealth  included  the  trans- 
portation from  one  place  to  another  in  the 
same  town. 

Tickets  and  Fares.  —  A  ticket  contained  the 
clause  "  Good  for  one  continuous  passage  on 
and  from  the  date  stamped  on  the  back."  It 
was  held  that  the  words  "  and  from  "  covered 
the  whole  time  to  be  consumed  in  a  continu- 
ous trip.  Texas,  etc.,  R.  Co.  v.  Powell,  13 
Tex.  Civ.  App.  212,  See  also  the  title  Tickets 
and  Fares. 

Statutes  of  Descent.  (See  also  the  litle  Suc- 
cession.)—  A  statute  provided  that  when  the 
title  to  any  estate  as  to  which  the  person  hav- 
ing such  title  should  die  intestate  came  by  de- 
scent, gift,  or  devise  from  the  parent  or  other 
kindred  of  the  intestate,  and  such  intestate 
died  without  children,  such  estate  should  go 
to  the  kin  next  to  the  intestate  of  the  blood  of 
the  person  from  whom  such  estate  came  or  de- 
scended, if  any  there  should  be.  It  was  held 
that  the  words  "  came  by  descent  "  meant  im- 
mediate descent  and  made  the  immediate  an- 
cestor the  sole  stock  of  descent.  Gardner  v. 
Collins,  2  Pet.  (U.  S.)  94.  See  also  Case  v. 
Wildridge,  4  Ind.  54. 

About.  (See  also  About,  vol.  1,  p.  196.)  — 
Under  a  contract  by  A  to  deliver,  and  by  B  to 
receive,  "  from  one  to  three  thousand  bushels 
of  potatoes,"  at  P,  A  has  a  right  to  deliver 
any  quantity  between  one  and  three  thousand 
that  he  may  choose,  and  is  not  bound  to  make 
his  election  until  the  goods  reach  the  place  of 
delivery.    Small  v.  Quincy,  4  Me.  497. 

From  the  Pattern  —  According-  to.  —  A  con- 
tract provided  that  certain  articles  should  be 
manufactured  from  the  patterns  of  a  certain 
company.  In  construing  this  provision  in 
Kimball  v.  Deere,  (Iowa  1899)  77  N.  W.  Rep. 
1043,  the  court  said:  "The  language  of  the 
contract  is  not  that  the  scales  shall  be  made 
by  the  actual  use  of  the  patterns  in  moulding, 
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but  that  they  shall  be  made  '  from  the  pat- 
terns,' and  that  '  no  change  from  said  pat- 
terns '  shall  be  made  without  the  consent  of 
the  defendant.  If  the  word  from  were  used  in 
its  primary  signification,  there  would  be  no 
basis  whatever  for  the  claim  of  the  defendant 
as  to  the  necessity  of  using  the  same  patterns; 
but  the  word  as  first  used  in  the  contract 
means  much  the  same  as  '  according  to,'  and 
the  negative  of  that  is  expressed  by  the  phrase 
in  which  it  is  used  the  second  lime." 

Vesting  — "  From  and  After."  (See  also  the 
titles  Legacies  and  Devises;  Remainders  and 
Executory  Interests.)  —  In  a  devise,  the 
words  "  from  and  after  the  decease  of  a  devisee 
for  life  "  do  not  necessarily  indicate  that  the 
estate  is  not  to  vest  until  then.  The  death  of 
the  life  tenant  only  marks  the  time  of  the  vest- 
ing in  possession.  Vanderheyden  v.  Crandall, 
2  Den.  (N.  Y.)  19;  Moore  v.  Lyons,  25  Wend. 
(N.  Y.)  119;  Livingston  v.  Greene,  52  N.  Y. 
118;  Ackennan  v.  Gorton,  67  N.  Y.  63;  Nelson 
v.  Russell,  135  N.  Y.  137. 

In  Hersee  v.  Simpson,  154  N.  Y.  496,  it  was 
said  that  words  or  phrases  denoting  time,  such 
as  "when,"  "then,"  and  "from  and  after,"  in 
a  devise  of  a.  remainder  limited  on  a  particular 
estate,  determinable  on  an  event  which  must 
necessarily  happen,  are  construed  to  relate 
merely  to  the  time  of  enjoyment  of  the  estate, 
and  not  to  the  time  of  its  vesting. 

From  and  After  —  Vested  Estate.  —  So  in  Bailey 
v.  Love,  67  Md.  602,  the  court  said:  "  The 
words  '  from  and  after  '  the  death  of  the  an- 
nuitant were  held  here,  as  in  Tayloe's  Case, 
not  necessarily  to  prevent  vesting,  but  from 
their  connection,  and  what  had  preceded,  to 
indicate  the  purpose  of  the  testator  that  the 
legacy  should  not  vest  until  after  the  death  of 
Capel  Billingsley,  the  annuitant.  The  same 
words,  '  from  and  after  the  death  of  my  said 
aunt,' in  Mr.  Lorman's  will,  and  'from  and 
after  the  death  of  any  child,  then  I  give  the 
share  to  which  such  child  was  entitled  to  the 
child  or  children  of  such  child,'  with  great  dis- 
tinctness and  force  indicate  that  no  vested  es- 
tate in  the  legacy  or  bequest  was  given,  or 
intended  to  be  given,  until  after  the  death  of 
Anne  Chancellor  and  any  child  of  Anne  Chan- 
cellor." The  cases  referred  to  by  the  court 
were  Tayloe  v.  Mosher,  29  Md.  451;  Billings- 
ley  v.  Wills,  3  Atk.  220. 

"  From  Thenceforth,"  in  an  act  of  naturaliza- 
tion, giving  powers  of  holding  and  alienating 
lands,  is  not  retrospective.  Fish  v.  Klein,  2 
Meriv.  431.  This  phrase  indicates  the  begin- 
ning and  not  the  duration  of  the  operation  of 
an  act.  See  opinion  of  Eakin,  J.,  in  Wilson 
v.  State,  35  Ark.  428. 

From  Time  to  Time.  (See  also  Time.)  — 
"From  time  to  time  "  means"  as  occasion  may 
arise,"  in  a  power  to  make  assignments  of 
convicts  to  a  penal  colony.  Brvan  v.  Arthur, 
11  Ad.  &  El.  108,  39  E.  C.  L.  34.' 

In  Lawrie  v.  Lees,  L.  R.  7  App.  29,  Lord 
Penzance  said:  "The  words  'from  time  to 
time  '  are  words  which  are  constantly  intro- 
duced where  it  is  intended  to  protect  a  person 
who  is  empowered  to  act,  from  the  risk  of  hav- 
ing completely  discharged  his  duty  when  he 
has  once  acted  and  therefore  not  being  able  to 


act  again  in  the  same  direction.  The  meaning 
of  the  words  'from  time  to  lime  '  is  that  after 
he  has  made  one  order  he  may  make  a  fresh 
order  to  add  something  to  it  or  take  something 
from  it  or  reverse  it  altogether."  That  case 
was  upon  the  construction  of  the  statute  con- 
ferring power  upon  the  lord  chancellor  to 
make  certain  orders  from  time  to  lime. 

Same  —  Payments.  — A  statute  provided  lhata 
railroad  company  should  pay  from  time  to 
time  to  mine  owners  such  additional  expenses 
as  should  be  incurred  by  such  owners  by  rea- 
son of  the  interruption  of  the  woiking  of  their 
mines  caused  by  the  railroad.  In  construing 
this  provision,  Kelly,  C.  B.,  said:  "  Now  sec- 
tion 81  says  that  the  company  shall  'from 
time  to  time  '  pay  to  the  owner,  etc.,  of  mines 
extending  on  both  sides  of  ihe  railway  '  all 
such  additional  losses  or  expenses  as  shall  be 
incurred'  by  such  owner,  etc.,  by  reason  of 
the  severance  of  the  lands  lying  over  such 
mines;  and  it  is  argued  that  wherever  expenses 
have  not  been  actually  incurred  out  of  pocket, 
or  where  circumstances  do  not  exist  leading  to 
the  inference  that  they  will  be  so  incutred 
forthwith,  the  party  injured  must  wail  before 
he  asks  for  compensation  ;  and  on  this  ground, 
that  it  may  be  the  expenses  will  never  be  in- 
curred at  all.  I  agree  with  this  contention  to 
this  extent,  that  where  it  appears  uncertain 
whether  the  expenses  will  ever  be  incurred,  or 
where  it  appears  that  a  long  time  w ill  elapse 
before  any  actual  outlay,  the  mine  owner  may 
perhaps  be  obliged  to  wait  before  he  can  make 
his  claim  successfully.  Here,  however,  the 
mines  were  actually  being  worked,  a  pit  had 
been  sunk,  a  steam  engine  was  in  cperaiion; 
and  the  question  is,  whether  the  additional  ex- 
penses of  working  the  mine  on  the  notth  side 
are  immediately  recoverable.  It  is  clear  thai 
on  thai  side  ihere  were  minerals  not  yet  won, 
and  if  never  likely  to  be  won  then  the  argu- 
ment for  the  defendants  would  have  much 
force."  Whitehouse  v.  Wolverhampton,  etc., 
R.  Co.,  L.  R.  5  Exch.  n.  See  also  the  title 
Payments. 
Same  —  Lease  —  See  the  title  Leases. 
From  Six  to  Eight  Weeks.  —  The  meaning  of 
this  phrase  was  held  to  be  for  the  jury.  See 
Ashforlh  v.  Redford,  L.  R.  9  C.  P.  22. 

From  Loading.  —  See  the  tide  Marine  Insur- 
ance. 

1.  Front.  —  A  city  agreed  to  vacate  a  street 
running  along  a  river,  and  open  another  street 
farther  back  from  the  river,  and  to  lake  from 
the  owners  of  the  property  fronting  on  the 
original  street  such  portions  of  iheir  lots  as 
would  be  needed  and  convey  10  them  in  ex- 
change "  the  premises  in  front  of  iheir  respec- 
tive lots."  These  premises  were  determined 
by  extending  the  lines  of  the  lots  straight  to 
the  river,  and  not  by  drawing  lines  from  the 
corners  of  the  lots  at  right  angles  with  the 
river.  This  interpretation  was  dictated  by  a 
consideration  of  the  symmetry  of  the  ciiv,  the 
courses  of  the  streets,  the  facilities  for  bridges, 
and  the  convenience  of  business.  Tracy  v. 
Chicago,  24  111.  500. 

Special  Assessments.    (See  also  the  title  Spe- 
cial Assessments.) —  A  city  charter  provided 
that  land  taxable  for  street  improvements 
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must  front  on  the  street.  It  was  held  that 
where  land  had  a  five  foot  strip  between  it  and 
the  street  it  was  not  liable  for  street  improve- 
ments under  this  charter.  Crane  v.  French, 
50  Mo.  App.  367 

An  English  statute  provided  that  if  any 
street  or  highway  was  not  sewered,  paved, 
etc.,  to  the  satisfaction  of  the  local  board  of 
health,  such  board  might  require  the  owners 
of  the  premises  fronting,  adjoining,  or  abut- 
ting upon  such  street  to  repair,  pave,  or  sewer 
the  street.  The  respondent's  premises  were 
divided  from  D.  street  by  a  small  stream,  but 
were  connected  with  that  street  by  two 
bridges.  The  principal  outlet  was  into  an- 
other street.  It  was  held  that  the  ptemises 
fronted  upon  D.  street.  Wakefield  Local 
Board  of  Health  v.  Lee,  I  Ex.  D.  336,  18  Moak 
341.  See  also  Newport  v.  Graham,  9  Q.  B. 
D.  183. 

Property  divided  from  a  street  by  a  wall  be- 
longing to  anoiher  person,  and  standing  upon 
ground  belonging  to  him,  the  only  way  to 
reach  the  street  from  the  property  being  by  a 
public  footpath  passing  through  the  wall  or  by 
going  around  it,  is  not  assessable  for  paving, 
sewering,  etc.,  as  "  fronting,  adjoining,  or 
abutting  on  "  the  street.  Lightbound  v.  Beb- 
ington  Local  Board,  55  L.  J.  M.  C.  94.  See 
also  Williams  v.  Wandsworth  Board  of  Works, 
13  Q.  B.  D.  2ii. 

Undsr  an  English  statute,  a  footway  on  the 
south  side  of  a  street  was  repaired  and  the 
whole  cost  apportioned  among  the  owners  of 
the  premises  on  the  south  side.  It  was  held 
that  the  premises  on  the  north  side  could  not 
be  said  to  front  on  the  footway  on  the  south 
side.    Wakefield  v.  Mander,  5  C.  P.  D.  248. 

A  statute  provided  that  for  strest  purposes 
jails  should  be  assessed  for  every  yard,  run- 
ning measure,  of  the  length  and  front  of  such 
jails.  It  was  held  that  every  part  of  the  build- 
ing which  abutted  on  a  public  street  was  to  be 
in:luded  in  the  measure,  and  therefore  that 
the  sides  and  back  part  of  the  jail  which 
aDutted  on  public  streets  were  to  be  included 
in  such  calculation.  Justices  v.  Bedford,  7 
Exch.  664. 

Front-foot  Rule.  —  See  the  title  Special  As- 
sessments. 

A  Corner  Lot  has  two  fronts,  at  an  angle 
with  each  other.  A  covenant,  in  a  lease  of  a 
lot  upon  the  corner  of  two  streets,  to  "  keep  up 
the  sidewalks  in  front  of  the  same  "  is  not 
confined  to  the  main  front,  but  includes  the 
sidewalk  on  the  side  street.  Des  Moines  v. 
Dorr,  31  Iowa  89. 

In  Bitz  v.  Canton,  3  Ohio  Dec.  667,  it  was 
said:  "  Counsel  for  plaintiff  contend  that  a 
corner  lot  can  have  but  one  front,  and  thuour 
Supreme  Court  has  so  decided  in  the  case  of 
Haviland  v.  Columbus,  50  Ohio  St.  471. 
Counsel  for  defendant  contend  that  a  corner 
lot  may  have  two  fronts,  and  in  support  of  this 
contention  cite  the  same  authority.  The 
court  in  the  Haviland  case  lays  down  this 
rule:  '  In  assessing  cost  of  a  street  improve- 
ment on  abutting  property  by  the  front  fool, 
regard  must  be  had  to  what  is  the  real  front 


of  the  property.  This  is  a  question  of  fact 
to  be  determined  by  the  manner  in  which 
it  was  laid  out,  or  in  which  it  has  been  built 
upon  and  used  and  occupied  by  the  owner.' 
*  *  *  Can  it  be  said,  because  of  an  entrance 
into  the  kitchen  or  barn  from  Cherry  street,  or 
on  account  of  both,  that  this  property  has  a 
'  real  front  '  on  Cherry  street?  We  think  not. 
We  do  not  undertake  to  say  that  a  corner  lot 
may  not  be  so  built  upon,  used,  and  occupied 
by  the  owner  as  not  to  have  two  fronts  within 
the  meaning  of  the  statute;  but  we  do  say  that 
a  side  entrance  into  some  rear  part  of  the  main 
building,  or  the  erection  of  a  stable  or  barn, 
or  any  other  so-called  outbuilding,  will  not  de- 
termine the  '  real  front  '  of  a  corner  lot.  We 
think  (he  legislature  used  the  words  'front 
foot '  in  the  ordinary  popular  signification,  and 
that  in  this  case  the  front  of  a  lot  is  deter- 
mined by  the  architectural  construction  of  the 
main  buildings,  their  use  and  occupancy,  and 
not  by  the  entrance  into  subordinate  or  out- 
buildings." 

Front  Part.  —  The  plaintiffs  agreed  to  finish 
the  front  part  of  the  basement  of  the  building. 
It  was  held  that  the  front  part  of  the  basement 
meant  not  merely  the  external  front,  but  both 
sides  of  the  front  basement  wall.  Bedard  v. 
Bonville,  57  Wis.  275. 

Front  Main  Walls.  —  An  English  statute  pro- 
vided that  it  should  not  be  lawful  without  the 
consent  of  the  local  authorities  for  the  owner 
of  property  to  erect  or  bring  forward  any  house 
or  building  in  any  street  beyond  the  front 
main  walls  of  the  houses  or  buildings  on  either 
side  thereof.  In  determining  the  front  main 
wall,  the  building  must  be  looked  at  as  a 
whole;  its  character,  its  position  its  distance 
from  the  house  or  building  which  is  being 
erected  or  brought  forward,  must  be  consid- 
ered. A  particular  inner  or  other  projection 
must  not  be  selected  the  front  of  which  is  to 
be  treated  as  the  front  main  wall  which  is  to 
give  the  governing  line.  Atty.-Gen.  v.  Ed- 
wards, (1891)  1  Ch.  194. 

Front  to  the  River.  (See  also  Frente  ai.  Rio, 
ante.)  —  "Front  to  the  river"  is  a  phrase 
which  makes  the  river  a  boundary,  unless  such 
construction  would  lead  to  an  absurd  result, 
as  where  such  a  boundary  would  include  four 
timer  the  quantity  of  land  conveyed.  Morgan 
v.  Livingston,  6  Mart.  (La.)  224.  See  also 
Livingston  v.  Heerman,  9  Mart.  (La.)  688. 

1.  Frontier.  (See  also  the  title  Interna- 
tional Law.)  —  An  Act  of  Congress  provided 
that  customs  officers  might  seize  and  detain 
vessels  upon  the  frontier  of  the  United  States 
when  they  had  reason  to  beiieve  that  the  ves- 
sels were  to  be  employed  in  a  military  expedi- 
tion against  a  foreign  state  or  colony.  In 
construing  this  provision  in  Stoughlon  v. 
Mott,  15  Vt.  168,  the  court  said:  "  On  the  trial 
the  question  arose  as  to  what  should  be  con- 
sidered the  frontier.  The  court  decided  that 
the  frontier  was  the  boundary  line  between 
the  United  Stales  and  the  province  of  Canada; 
and  unless  the  evidence  satisfied  the  jury  that 
the  sloop  was  to  be  conveyed  beyond  the  line, 
and  into  the  province  of  Canada,  the  defendant 
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Crops,  vol.  8,  p.  301 ;  and  see  Emblements,  vol.  10,  p.  1038 ;  Statute  of 
Frauds.)  —  See  note  1. 

FRUIT.  —  Fruit  is  defined  as  the  seed  of  plants,  or  that  part  of  plants 
Avhich  contains  the  seed,  and  especially  the  juicy  products  of  certain  plants 
covering  and  containing  the  seed.2 

FT.  —  "  Ft."  is  an  abbreviation  of  "  feet."  3 

FUDGE.  —  See  note  4. 

FUERO.  — A  fuero,  in  the  Spanish  law,  is  a  use  and  custom  combined,  and 
lias  the  force  of  law.5 

FUGITIVE  FROM  JUSTICE.  —  See  the  title  Extradition,  vol.  12,  p.  590. 
FULFIL.  —  See  note  6. 

FULL  —  FULLY.  —  "  Full  "  means  complete ;  ample;  perfect;  not  wanting 
in  any  essential  quality.7  "Fully"  means  amply;  sufficiently;  clearly; 
distinctly.8 


had  no  authority,  under  the  act  before  men- 
tioned, to  seize  and  detain  the  vessel.  We 
think  the  court  were  incorrect  in  both  of  these 
decisions,  as  to  the  construction  of  the  Act  of 
Congress  before  mentioned.  The  term  fron- 
tier embraces  a  tract  of  country  of  a  greater  or 
less  width,  bordering  on,  and  contiguous  to, 
the  line;  and,  though  both  the  Act  of  Congress 
and  the  plea  speak  of  the  vessel  as  about  to 
pass  the  frontier  for  a  place  within  a  foreign 
state  or  colony,  yet  we  do  not  consider  it  neces- 
sary, in  order  to  justify  the  officers  therein 
mentioned  in  seizing  and  detaining  a  vessel, 
etc.,  that  the  vessel  should  actually  be  about 
to  pass  the  boundary  line.  Indeed,  such  a 
•construction  would  render  the  act  wholly  in- 
sufficient and  inoperative.  It  cannot  be  that 
a  vessel,  with  arms  and  munitions,  might  ap- 
proach the  extreme  verge  of  the  frontier,  close 
to  the  line,  where,  as  the  evidence  tends  to 
prove,  all  the  arms,  ammunition,  and  muni- 
tions of  war  could  be  taken  therefrom,  and 
used,  with  the  consent  of  the  owner,  in  for- 
warding and  carrying  on  military  operations 
within  the  territory  of  a  foreign  power  with 
whom  the  United  States  were  at  peace,  and  no 
officer  of  the  United  States  be  justified  in  inter- 
fering." 

1.  Fructns  Industriales.  —  In  Sparrow  v. 
Pond,  49  Minn.  412,  citing  4  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  887,  tit.  Crops,  it  was 
said:  "  At  common  law  those  products  of  the 
earth  which  are  annual,  and  are  raised  by 
yearly  manurance  and  labor,  and  essentially 
owe  their  annual  existence  to  the  cultivation 
by  man,  termed  '  emblements,'  and  some- 
times fructns  industriales,  were,  even  while 
still  annexed  to  the  soil,  treated  as  chattels, 
with  the  usual  incidents  thereof  as  to  seizure 
on  attachment  during  the  owner's  life,  and 
transmission  after  his  death.  This  class  in- 
cluded grain,  garden  vegetables,  and  the  like. 
On  the  other  hand,  the  fruit  of  trees,  peren- 
nial bushes,  and  grasses,  growing  from  peren- 
nial roots,  and  called,  by  way  of  contradistinc- 
tion, fructus  naturales,  were,  while  unsevered 
from  the  soil,  considered  as  pertaining  to  the 
realty,  and  as  such  passed  to  the  heir  at  the 
death  of  the  owner,  and  were  not  subject  to 
attachment  during  his  life."  See  also  Smock 
■v.  Smock,  37  Mo.  App.  56;  Garth  v.  Caldwell, 
72  Mo.  627. 

2.  Nix  v.  Hedden,  149  U.  S.  306. 
Fruit.  —  "  The  term  fruit,  in  legal  accepta- 


tion, is  not  confined  to  the  produce  of  those 
trees  which,  in  popular  language,  are  called 
fruit  trees,  but  applies  also  to  the  produce  of 
oak,  elm,  and  walnut  trees;"  it  denotes  the 
produce  not  only  of  orchard,  but  of  timber 
trees.  Bullen  v.  Denning,  5  B.  &  C.  842,  12 
E.  C.  L.  383.  See  also  Liford's  Case,  11  Coke 
48a;  Berry  v.  Heard,  Cro.  Car.  242.  And  see 
the  titles  Landlord  and  Tenant;  Lease. 

A  Marine  Insurance  Policy  from  Bordeaux  to 
Charleston  excluded  fruit  from  average  unless 
general.  It  was  held  that  the  insurers  were 
not  liable  for  a  partial  loss  on  dried  prunes. 
De  Pau  v.  Jones,  I  Brev.  (S.  Car.)  440.  See 
generally  the  title  Marine  Insurance. 

Same  —  Oranges.  —  See  Humphreys  v.  Union 
Ins.  Co.,  3  Mason  (U.  S.)  440. 
Fruit  or  Light  Laden.  —  See  Light  Laden. 
Fallen  Fruit.  —  See  the  titles  Trees;  Tres- 
pass. 

3.  Barton  v.  Anderson,  104  Ind.  582;  Blake- 
ley  v.  Bestor,  13  111.  714. 

4.  Fudge.  —  When  one  newspaper  copied  a 
libelous  paragraph  from  another,  adding  the 
word  fudge  at  the  close,  it  was  held,  in  an 
action  by  the  party  libeled  against  the  pub- 
lisher of  the  paper  in  which  the  word  fudge 
was  added,  that  it  was  for  the  jury  to  say 
whether  the  object  was  to  vindicate  the  char- 
acter of  the  party  by  the  addition  of  the  word, 
or  whether  it  was  only  introduced  for  the  pur- 
pose of  creating  an  argument  in  case  proceed- 
ings should  be  afterwards  taken.  Hunt  v. 
Algar,  6  C.  &  P.  245,  25  E.  C.  L.  380.  See 
also  the  title  Libel  and  Slander. 

5.  Strotherw.  Lucas,  12  Pet.  (U.  S.)446.  See 
also  the  title  Usages  and  Customs. 

6.  Fulfil  and  Perform.  —  A  complaint  alleged 
lhat  the  plaintiff  duly  fulfilled  the  conditions 
of  an  insurance  policy  upon  which  the  action 
was  brought.  It  was  held  that  the  word  fulfil 
was  equivalent  to  the  word  "  perform."  ^Etna 
Ins.  Co.  v.  Kittles,  81  Ind.  96. 

7.  Mobile  School  Com'rs  v.  Putnam,  44  Ala. 
537;  Bentley  v.  Cleaveland.  22  Ala.  814. 

8.  Riley  v.  State,  (Miss.  1895)  18  So.  Rep.  118. 
"As  Fully  as  Any  Individual."  —  A  statute 

authorized  a  city  to  subscribe  for  stock  in  a 
railway  company  "  as  fully  as  any  indi- 
vidual." It  was  held  that  this  authorized  a 
city  to  issue  its  negotiable  bonds  in  payment 
of  the  stock.  Seybert  v.  Pittsburg,  1  Wall.  (U. 
S.)  272.  See  also  the  titles  Municipal  Aid; 
Municipal  Corporations. 
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FULL  AGE  — 


FULL  11LOOD. 


Definitiona. 


FULL  AGE.  —  See  the  title  Age,  vol.  i,  p.  927. 
FULL  BLOOD.    (See  also  the  title  SUCCESSION.) 
to  whole  blood. 


Full  blood  is  equivalent 


Reasonable  Doubt.  (See  also  the  title  Reason- 
able Doubt.)  —  In  Riley  v.  State,  (Miss.  1895) 
18  So.  Rep.  118,  the  jury  was  instructed  that 
"  If  from  a  full  and  fair  comparison  of  all  the 
evidence  in  the  case,  your  minds  and  con- 
sciences are  fully  satisfied  of  the  defendant's 
guilt,  you  should  convicl."  Upon  the  validity 
of  this  instruction  the  appellate  court  said: 
*'  In  what  sense  is  the  word  fully,  which  the 
court  instructed  the  jury  might  characterize 
the  belief  which  would  warrant  a  conviction,  to 
be  understood?  Some  of  the  synonyms  given 
by  lexicographers  are  '  amply,'  '  sufficiently,' 
'  clearly,'  '  distinctly.'  Now,  did  the  court 
mean  to  tell  the  jury  that  while  the  law  re- 
quired it  to  believe  the  accused  to  be  guilty 
beyond  a  reasonable  doubt,  before  he  should 
be  convicted,  yet  all  that  was  meant  was  that 
the  jury  should  '  clearly  '  or  '  distinctly  '  or 
'  sufficiently  '  so  believe?  If  this  was  what 
was  meant,  the  instruction  would  be  palpably 
wrong.  In  the  light  of  the  instructions  upon 
the  subject  of  reasonable  doubt  given  for  the 
defendant,  and  of  the  testimony  of  the  defend- 
ant himself,  we  are  satisfied  that  no  harm  re- 
sulted from  the  state's  instruction,  and  that 
the  judgment  should  not  be  reversed." 

Same  —  Full  Proof.  —  See  Kane  v.  Hibernia 
Mat.  F.  Ins.  Co.,  38  N.  J.  L.  441. 

Fully  Account.  —  "  If  a  man  be  bound  '  fully 
to  account  for  all  moneys  received,'  *  *  * 
this  means  necessarily  accounting  and  paying 
over."    In  re  Botsford,  22  U.  C.  C.  P.  71. 

Full  Adequate  Remedy  at  Law. —  A  full  ade- 
quate remedy  at  law  as  a  defense  in  equity 
pleading  means  such  a  remedy  at  law  as  ousts 
the  jurisdiction  of  a  court  of  equity;  a  remedy 
in  a  court  of  law.  Webb  v,  Ridgely,  38  Md. 
365.    See  also  the  title  Equity,  vol.  11,  p.  199. 

"Full  Annual  Rent  or  Value."  —  This  phrase 
has  been  held  equivalent  to  "  full  net  annual 
value."  Rose  v.  Watson,  (1894)  2  Q.  B.  90. 
See  also  Net;  Value. 

Full  and  Complete.  —  A  Georgia  act  required 
an  assignment  for  the  benefit  of  creditors  to  be 
accompanied  by  a  schedule  of  creditors  sworn 
to  by  the  debtor  as  full  and  complete.  It  was 
held  under  this  statute  that  a  schedule  sworn 
to  as  being  just  and  true  was  insufficient  if  it 
did  not  also  set  forth  that  it  was  full  and  com- 
plete. Fort  v.  Martin  Tobacco  Co.,  77  Ga. 
in.  See  also  Rosenbaum  v.  Moller,  85  Tenn. 
653;  and  see  the  title  Assignments  for  the 
Benefit  of  Creditors,  vol.  3,  p.  59. 

Full  and  Complete  Cargo.  (See  also  the  title 
Contracts  of  Affreightment  and  Charter- 
parties,  vol.  7,  p.  177.)  —  A  charter-party  pro- 
vided that  the  ship  should  proceed  to  the  port 
of  loading  and  there  load  "  a  full  and  com- 
plete cargo  of  iron  ore,  *  *  *  say  about 
one  thousand  one  hundred  tons."  The  char- 
terer provided  a  cargo  of  one  thousand  and 
eighty  tons,  the  actual  capacity  of  the  ship 
being  one  thousand  two  hundred  and  ten  tons. 
It  was  held  that  the  words  "  say  about  one 
thousand  one  hundred  tons  "  were  not  mere 
words  of  expectation,  but  words  of  contract, 
and  that  the  charterer's  undertaking  was  not  to 
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load  the  ship  up  to  her  actual  capacity;  but 
that  three  per  cent,  was  a  fair  amount  of  ex- 
cess over  one  thousand  one  hundred  tons  to 
allow  in  estimating  what  was  a  full  and  com- 
plete cargo  of  about  one  thousand  one  hundred 
tons,  and  consequently  the  cargo  actually  pro- 
vided fell  short  of  the  charterer's  obligation  by 
fifty-three  tons.  Morris  v.  Levison,  1  C.  P. 
D.  155.  See  alsoOgden  v.  Parsons,  23  How. 
(U.  S.)  167. 

Where  a  freighter  covenanted  by  charter- 
party  to  load  a  "  full  and  compete  cargo  "  of 
sugar  and  molasses  on  board  a  ship  at  T.,  evi- 
dence of  the  custom  at  T.  to  load  sugar  in 
hogsheads  and  molasses  in  ouncheons  is  ad- 
msisible;  and  the  custom  having  been  proved, 
the  loading  of  a  full  cargo  so  packed  is  a  com- 
pliance with  the  contract.  Cuthbert  v.  Cum- 
ming,  10  Exch.  809,  11  Exc>.  405. 

Full  Answer.  (See  also  Encyc.  of  Pl.  and 
Pr.,  titles  Answers  in  Code  Pleading,  vol.  1, 
p.  777;  Answers  in  Equity  Pleading,  vol.  1, 
p.  873.)  —  A  full  answer  is  one  not  wanting  in 
any  essential  requisite;  a  meritorious  answer. 
Durham  v.  Moore,  48  Kan.  136. 

Same  —  Full  and  Complete.  —  In  Bentley  v. 
Cleaveland,  22  Ala.  814,  it  was  said:  "  The 
books  say  that  such  a  defendant  must  answer 
fully.  It  is  evident  that  the  word  '  complete,' 
in  our  rule,  gives  no  strength  to  the  sentence, 
nor  does  it  enlarge  the  meaning.  A  full 
answer  is  as  extensive  a  term  in  describing 
one  which  is  ample  and  sufficient  as  though 
the  term  '  complete  '  had  been  superadded. 
The  latter  is  mere  tautology." 

Full  Cash.  Value  —  Taxation.  (See  also  the 
title  Taxation.)  —  In  Oahu  R.,  etc.,  Co.  v. 
Shaw,  to  Hawaii  645,  it  is  said:  "  Now  in  de- 
termining the  full  cash  value  of  an  article  of 
commerce,  readily  reproduced  according  to 
demand,  its  market  value  as  shown  by  sales 
would  be  a  fair  valuation." 

By  full  cash  value  is  meant  the  amount  at 
which  the  property  would  be  appraised  if 
taken  in  payment  of  a  just  debt  due  from  a 
solvent  debtor.  State  v.  Virginia,  etc.,  R.  Co., 
23  Nev.  283. 

The  Code  of  California  provided  that  "  all 
taxable  property  must  be  assessed  at  its  full 
cash  value,"  and  defined  "full  cash  value  "  to 
mean  "  the  amount  at  which  the  property 
would  be  taken  in  payment  of  a  just  debt  due 
from  a  solvent  debtor."  In  Ballerino  v. 
Mason,  83  Cal.  449,  it  was  held  that  the  words 
"  actual  value  foragricultural  purposes  "  were 
not  equivalent  to  "  full  cash  value."  See  also 
Value. 

Full  Compensation.  —  This  term  has  been  held 
to  include  costs.  In  re  Bater,  (1893)  2  Q.  B. 
79,  (1893)  1  Q.  B.  684. 

Full  Confidence.  (See  also  the  title  Preca- 
tory Trusts.)  —  A  testator  gave  all  his  prop- 
erty to  his  wife  absolutely,  with  full  power  for 
her  to  dispose  of  it  as  she  might  see  fit  for  the 
benefit  of  his  family,  "  having  full  confidence 
that  she  will  do  so."  It  was  held  that  the 
wife  took  absolutely.  In  re  Hutchinson,  8  Ch. 
D.  540. 
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Definitions.  FULL  CONSIDERATION  —  FULL  COURT.  Definitions. 


FULL  CONSIDERATION.  —  See  the  title  CONSIDERATION,  vol.  6,  p.  667. 
FULL  COURT.  —  A  court  in  banc  with  all  the  judges  on  the  bench  who  are 
qualified  to  sit. 


Full  Copy.  —  In  regard  to  the  meaning  of  a 
full  copy  of  a  bill  in  equity,  Johnston,  C,  in  a 
footnote  to  Finley  v.  Hunter,  2  Strobh.  Eq.  (S. 
Car.)  210,  said:  "  I  take  occasion  to  repeat 
what  I  have  often  stated,  that  by  a  full  copy 
I  mean  not  only  a  full  transcript  of  the  bill  or 
answer,  with  all  its  indorsements,  but  one  in- 
cluding a  copy  of  every  exhibit." 

Full  Costs.  —  An  action  for  alleged  infringe- 
ment of  copyright  was  dismissed  with  full 
costs.  It  was  held  that  a  statute  which  pro- 
vided for  double  or  treble  costs,  or  any  other 
than  usual  costs,  did  not  apply,  inasmuch  as 
full  costs  are  not  costs  other  than  usual 
costs.  Avery  v.  Wood,  (1891)  3  Ch.  115;  Irwine 
v.  Reddish,  5  B.  &  Aid.  796,  7  E.  C.  L.  259; 
Doe  v.  Manchester,  12  C.  B.  475,  74  E.  C.  L. 
475;  Jamieson  v.  Trevelyan,  10  Exch.  748. 

Full  Covenants.  —  See  the  title  Covenants, 
vol.  8,  p.  43. 

Fully  Cured.  —  Bacon  sold  was  described  as 
being  fully  cured.  It  was  held  that  the  words 
"fully  cured"  were  to  have  the  meaning 
attached  to  them  by  experts.  Featherston  v. 
Rounsaville,  73  Ga.  617. 

Full  Indorsement.  (See  also  the  title  Bills 
of  Exchange  and  Promissory  Notes,  vol.  4, 
p.  266.)  —  A  full  indorsement  is  that  by  which 
the  indorser  orders  money  to  be  paid  to  some 
particular  person  by  name.  Lee  v.  Chillicothe 
Branch  Bank,  r  Biss.  (U.  S.)  325,  3  Myers  Fed. 
Dec.  §  227. 

Full  Interest  Admitted.  (See  also  the  title 
Marine  Insurance.)  —  A  statute  forbade  insur- 
ance without  further  proof  of  interest  than  the 
policy.  It  was  held  that  a  policy  insuring 
cash  advances  on  a  ship,  which  contained  the 
term  "  full  interest  admitted,"  was  avoided  by 
the  statute.  The  court  said:  "  The  words 
'  full  interest  admitted  '  do  not  seem  to  me  to 
amount  merely  to  a  statement  that  the  interest 
shall,  if  it  exists,  be  valued  at  a  certain  sum, 
but  to  imply  that  no  proof  of  interest  shall  be 
requisite.  I  cannot  imagine  words  which 
without  being  identical  with  the  words  of  the 
statute  could  more  exactly  convey  the  same 
meaning."  Berridge  v.  Man  On  Ins.  Co.,  18 
Q.  B.  D.  346. 

Full  Jurisdiction.  —  A  statute  conferred  upon 
the  Circuit  Courts  "  full  jurisdiction  "  in  all 
matters  of  equity.  In  construing  this  provi- 
sion in  State  Bank  v.  Duncan,  52  Miss.  745, 
the  court  said:  "  We  are  instructed  to  give  a 
meaning  to  every  word  in  a  constitution  or 
statute,  for  each  (we  must  suppose)  was  used 
to  aid  in  giving  complete  expression  to  the 
will  of  the  lawmaker.  The  word  full  —  '  full 
jurisdiction' — implies  that  nothing  is  re- 
served. Whatever  is  a  matter  of  equity,  as  to 
that  the  power  to  adjudge  is  full." 

Full  Knowledge  —  Master  and  Servant.  (See 
also  the  title  Master  and  Servant.)  —  A  de- 
fendant in  an  action  for  wrongful  death 
averred  that  the  plaintiff's  intestate  had  full 
knowledge  of  the  defect  which  caused  the  acci- 
dent. It  was  held  that  by  full  knowledge  was 
meant  such  knowledge  as  would  fairly  apprise 
the  employee  of  the  danger.  Worden  v. 
Humeston,  etc.,  R.  Co.,  72  Iowa  201. 
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Full  Legislative  Powers.  —  In  Mobile  School 
Com'rs  v.  Putnam,  44  Ala.  537,  it  was  said: 
"  These  full  legislative  powers  cover  the  entire 
field  of  legislation  upon  this  subject,  including 
the  officers  and  agents  to  be  employed,  the 
mode  and  manner  of  their  election  or  appoint- 
ment, the  tenure  of  their  respective  offices, 
their  duties,  compensation,  and  for  what 
causes,  and  by  whom,  they  may  be  suspended 
or  removed  from  office;  these  and  any  other 
matters  requiring  legislation  are  necessarily 
embraced  by  the  expression  '  full  legislative 
powers.'  'Full  legislative  powers'  as  here 
used  mean  ample,  complete,  perfect  powers, 
not  wanting  in  any  essential  quality;  other- 
wise ihey  would  be  limited,  and  not  full 
powers;  whatever,  therefore,  the  General  As- 
sembly might  have  done,  if  legislative  powers 
had  not  been  conferred  upon  the  board  of  edu- 
cation, may  be  done  by  said  board,  in  reference 
to  the  common  schools  and  other  educational 
institutions  of  the  state." 

Full  Names  —  Limited  Partnership.  (See  also 
the  title  Limited  Partnerships.)  —  In  Gearing 
v.  Carroll,  151  Pa.  St.  84,  it  was  said:  "  In 
Laflin,  etc..  Powder  Co.  v.  Slevtler,  29  W.  N. 
C.  (Pa.)  230,  146  Pa.  St.  434,  we  recently  had 
occasion  to  inquire  what  is  meant  by  the  ex- 
pression '  full  names  '  of  the  persons  compos- 
ing the  association,  as  employed  in  the  limited 
partnership  act;  and,  in  a  clear  and  exhaustive 
opinion  bv  our  brother  Mitchell,  in  which  the 
history  of  legislation  on  ihe  subject  is  traced, 
we  there  held  that  the  requirement  as  to  '  full 
names.'  etc.,  is  met  by  giving  the  names  in 
the  form  habitually  used  by  those  persons  in 
business,  and  by  which  they  are  generally 
known  in  the  community.  The  reasons  there 
given  for  so  holding  are  both  satisfactory  and 
conclusive." 

Full  Particulars  —  Insurance.  (See  also  the 
title  Fire  Insurance,  vol.  13,  p.  86.)  —  A  policy 
required  that  upon  a  loss  the  assured  should 
furnish  to  the  company  notice  exhibiting  the 
full  particulars  and  the  amount  of  the  less 
sustained.  It  was  said:  "  The  term  '  full  par- 
ticulars '  must  mean  the  best  particulars  the 
assured  can  reasonably  give."  Mascn  v. 
Harvey,  8  Exch.  819.  See  also  Bumstead  v. 
Dividend  Mut.  Ins.  Co.,  12  N.  Y.  94. 

Fully  Paid-up  Shares.  (See  also  the  titles 
Stocks;  Stockholders)  —  "The  phrase 
'  fully  paid-up  shares  '  may  be  used  somewhat 
colloquially  and  loosely,  as  meaning  shares 
upon  which  no  further  liability  can  be  en- 
forced by  the  company."  Bloomenihal  v. 
Ford,  (1897)  I  A.  C.  163. 

Full  Payment.  —  See  the  titles  Payment;  Re- 
ceipts; Satisfaction. 

Full  Performance.  —  In  Crumbly  v.  Bardon, 
70  Wis.  386,  it  was  held  that  a  tender  of  the 
amount  due  on  the  mortgage  and  the  refusal 
of  the  mortgagee  to  accept  such  amount  did 
not  constitute  a  full  performance  of  the  condi- 
tions of  the  mortgage.  See  generally  the  titles 
Mortgages;  Tender. 

Full  Powers  in  All  Matters  of  Equity.  —  In 
Farish  v.  State,  4  How.  (Miss.)  175,  it  was 
said:  "The  1  full  powers  in  all  matters  of 
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FULLED.  —  See  note  i. 

FULL  FAITH  AND  CREDIT.  —  As  to  the  constitutional  provision  that  full 
faith  and  credit  shall  be  given  to  judgments  and  decrees  of  a  sister  state,  see 
the  title  Judgments  and  Decrees. 

FUNCTION.  —  A  function  is  a  peculiar  or  appointed  action.  The  word  is 
derived  from  one  which  signifies  to  perform.3 

FUNCTUS  OFFICIO.  —  One  who  has  performed  some  office  assigned  to 
him;  one  whose  official  authority  has  ceased.  The  term  is  also  applied 
to  something  which  once  had  validity  and  power,  but  which  has  become  of  no 
value,  as  a  warrant  of  attorney  upon  which  judgment  has  been  entered. 

FUND  —  FUNDS. — A  fund  may  be  denominated  a  deposit  or  accumu- 
lation of  resources  from  which  supplies  are  drawn,  out  of  which  expenses 
are  provided,  or  which  may  be  available  for  the  payment  of  debts  or  the 
discharge  of  liabilities.  Thus  the  assets  of  an  estate  constitute  a  fund  in 
the  hands  of  the  executor  or  administrator.3    In  the  plural,  "  funds  "  means 


equity  '  which  are  secured  to  it  by  the  provi- 
tion  far  its  establishment  were  intended  to 
embrace  such  subjects  of  j urisdiction  as  the 
chancery  court  has  possessed  by  immemorial 
usage  or  particular  legislative  enactments." 

Fall  Prosecution.  (See  also  the  title  Lis 
Pendens.)  — In  Tinsley  v.  Rice,  105  Ga.  288, 
it  was  said:  "  The  rule  laid  down  is  that  for 
the  lis  pendens  to  retain  its  vitality  and  binding 
force  against  innoceni  pendente  lite  purchasers, 
it  is  essential  that  there  shall  have  been  a '  full 
prosecution  '  of  the  cause  from  the  commence- 
ment to  the  final  termination  thereof.  In  order 
that  there  may  be  said  to  have  been  a  full 
prosecution  of  the  suit,  it  must  appear  that 
there  has  been  no  such  negligent  '  intermis- 
s'un  '  as  may  appear  to  be  inexcusable,  and 
which  cannot  be  satisfactorily  explained." 
Citing  13  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed  )  889. 

Fall  Release.  (See  also  the  title  Release.)  — 
An  assignment  stipulating  for  a  full  and  suffi- 
cient release  is  not  answered  by  a  release 
conditioned  upon  the  realizing  of  a  certain 
percentage;  the  release  should  have  been  ab- 
solute. Agnew  v.  Dorr,  5  Whart.  (Pa.)  131,  34 
Am.  Dec  539. 

Fall  Salaries.  —  Legacies  to  employees,  of 
"  six  months'  full  salaries,"  are  not  free  from 
a  tax  on  legacies.  The  expression  "  full  sala- 
ries "  means  that  the  salaries  are  to  be  calcu- 
lated without  any  incidental  deductions  by 
reason  of  either  trie  custom  of  trade  or  the  ill- 
ness of  the  legatee,  but  it  is  not  intended  to  re- 
lieve the  legatees  from  the  payment  of  any 
charge  which  the  law  casts  upon  them.  Mar- 
cus v.  Marcus,  56  L.  J.  Ch.  830,  31  Sol.  J. 
678 

Fall  Supply.  —  The  defendant,  a  wholesale 
dealer  in  ice.  entered  into  a  contract  with  the 
plaintiffs,  retail  dealers  in  New  York  city,  by 
which  it  agreed  to  deliver  to  them  a  certain 
quantity  of  ice  annually  for  nine  years.  At  a 
later  date,  the  parties  entered  into  another 
contract  by  which  the  defendant  agreed  to 
supply  the  same  amount  of  ice  annually  for 
three  years.  Both  contracts  provided  that  in 
case  of  the  inability  of  the  defendant  to  lay  up 
a  full  supply  of  ice,  it  was  bound  to  deliver 
such  proportion  of  the  amount  contracted  for 
"  as  the  quantity  of  ice  laid  up  be  to  their  full 
supply."  It  was  held  that  the  words  "  full 
supply  "  in  the  contracts  had  reference  to  the 


capacity  of  the  defendant's  icehouses,  and  that 
the  defendant  was  not  absolutely  bound  to  lay 
up  a  full  supply,  but  was  only  bound  to  use 
reasonable  and  practical  means  to  do  so,  ac- 
cording to  the  usage  of  the  trade.  Kemp  v. 
Knickerbocker  Ice  Co.,  6q  N.  Y.  45.  See  also 
Winch  v.  Mutual  Ben.  Ice  Co  ,  86  N.  Y.  619, 
and  see  the  title  Ice  and  Ice  Companies. 

Full  Wages.  (See  also  the  title  Seamen.)  — 
A  seaman  shipp  d  to  perform  a  voyage  from 
Philadelphia  to  Batavia  and  back  to  Philadel- 
phia. He  died  at  Batavia.  It  was  held  that 
the  expression  "  full  wages  "  in  the  seventh 
article  of  the  Laws  of  Oleron  meant  the  same 
wages  as  those  to  which  the  mariner  would 
have  been  entitled  had  he  lived  and  served  out 
the  whole  voyage  of  the  vessel  to  Batavia  and 
back  to  Philadelphia.  Sims  v.  Jackson,  I 
Wash.  (U.  S.)  414. 

1.  Fulled  Cloth.  —  A  declaration  upon  a  note 
payable  in  "  fulled  cloth  "  was  held  to  be  sup- 
ported by  a  note  payable  in  "  woolen  fulled 
cloth."    Wead  v.  Marsh,  14  Vt.  80. 

2.  Higbee  v.  Guardian  Mut.  L.  Ins.  Co.,  66 
Barb.  (N.  Y.)  471.  affirmed  53  N.  Y.  603. 

Function  and  Duty.  —  The  constitution  of  a 
state  divided  the  powers  of  the  government 
into  three  separate  departments,  and  enacted 
that  no  person  charged  with  functions  or 
duties  under  one  of  these  departments  should 
exercise  any  of  the  functions  of  another.  In 
construing  this  provision  the  court  said  :  "  The 
word  function,  as  here  used,  means  duty." 
State  v.  Hyde,  121  Ind.  20.  See  also  the  title 
Constitutional  Law,  vol.  6,  pp.  1010,  1032. 

Functional  Disease.  (See  also  the  title  Life 
Insurance.)  —  "A  ftinctional  disease  of  the 
brain  is  some  disease  of  that  organ  which  pre- 
vents or  interferes  with  the  performance  of  its 
operation."  Higbee  v.  Guardian  Mut.  L.  Ins. 
Co.,  66  Barb.  (N.  Y.)  471,  affirmed  53  N.  Y.  603. 

3.  Fund.  —  Jewett  v.  State,  94  Ind.  552. 

In  People  v.  New  York  Cent.  R.  Co.,  34 
Barb.  (N.  Y.)  135,  affirmed  24  N.  Y.  485,  the 
court  said:  "  A  fund  is  merely  a  name  for  a 
collection  or  an  appropriation  of  money.  It 
may  be  nothing  but  a  designation  of  one 
branch  of  the  accounts  of  the  state,  or  of  a 
certain  amount  of  money  when  collected  to  be 
applied  to  a  particular  purpose.  It  may  have 
no  property  and  represent  no  investments, 
and  what  are  called  its  revenues  may  include 
all  the  moneys  appropriated  or  directed  to  be 
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money  ;  1  it  is  also  used  in  a  wider 

paid  to  it,  or  for  its  benefit,  or  that  of  the  objects 
it  represents." 

Realty  —  Exemptions  from  Taxation.  (See  also 
the  title  Exemptions  (from  Taxation),  vol. 
12,  p.  332.)  —  A  statute  exempted  from  taxa- 
tion the  endowment  or  fund  of  any  religious 
society,  college,  academy,  etc.  In  construing 
this  provision  in  State  v.  Lyon,  32  N.  J.  L. 
361,  the  court  said:  "  These  words,  '  endow- 
ment or  fund,'  are  ejusdem  generis,  and  in- 
tended to  comprehend  a  class  of  property 
different  from  the  other  two,  not  real  estate  or 
chattels.  The  only  difference  between  the 
words  is  that  the  fund  is  a  general  term,  in- 
cludingthe  endowment;  while  the  endowment 
is  that  particular  fund,  or  part  of  the  fund,  of 
the  institution  bestowed  for  its  more  perma- 
nent uses,  and  usually  kept  sacred  for  the  pur- 
poses intended." 

Same  —  Shall  Constitute  a  Fund.  —  A  testator 
gave  the  residue  of  his  estate,  both  real  and 
personal,  to  his  wife  during  life,  and  after  his 
death  directed  that  all  the  property  then  re- 
maining should  "  constitute  a  fund  for  the 
support  and  maintenance  of  my  daughter." 
In  construing  this  provision,  the  court  said: 
"  The  words'  shall  constitute  a  fund  '  are  full 
of  meaning.  The  word  fund  savors  of  per- 
sonalty; it  means  something  that  can  be  in- 
vested and  reinvested.  It  included,  as  we 
think,  the  intent  that  if,  for  the  increase  of  in- 
come or  the  full  and  proper  maintenance  and 
support  of  Ann  and  her  children,  any  sales  of 
realty  should  become  necessary,  such  sales 
could  lawfully  be  made  —  the  proceeds  taking 
the  place  of  the  lands  sold  as  part  of  said 
fund."    Bierce  v.  Bierce,  41  Ohio  St.  254. 

School  Fund.  (See  also  the  title  Schools.)  — 
A  statute  enumerated  the  items  which  consti- 
tuted what  it  termed  the  "  perpetual  school 
fund."  In  construing  this  statute  in  Galves- 
ton, etc.,  R.  Co.  v.  State,  77  Tex.  419,  the  court 
said:  "  The  word  fund  as  here  used  means  the 
entire  property  from  which  money  is  to  be  de- 
rived for  the  maintenance  of  public  free 
schools  —  the  foundation  on  which  rests  the 
support  of  the  system  of  schools  which  it  is 
made  the  duty  of  the  legislature  to  establish 
and  maintain." 

General  Fund.  —  A  statute  provided  that 
money  raised  by  a  certain  tax  should  be  paid 
into  the  treasury  of  the  state  to  the  credit  of 
the  general  fund.  In  construing  this  statute 
in  People  v.  Orange  County,  27  Barb.  (N.  Y.) 
588,  affirmed  17  N.  Y.  235,  the  court  said: 
"  The  '  genera]  fund  '  is  the  collective  desig- 
nation of  all  the  assets  of  the  state  which  fur- 
nish the  means  for  the  support  of  the  govern- 
ment and  the  defraying  the  discretionary 
appropriations  of  the  legislature;  in  other 
words,  the  necessary  and  contingent  expenses 
of  the  government.  It  was  so  known  and 
established  when  the  constitution  was  framed, 
and  is  recognized  by  its  very  terms." 

Special  Fund,  (See  also  Special.)  —  A  spe- 
cial fund  is  nothing  more  nor  less  than  a  par- 
ticular fund ;  &  fund  that  is  special,  provided 
for  a  particular  purpose.  Travelers'  Ins.  Co. 
v.  Denver,  11  Colo.  440. 

Current  Funds.  —  A  statute  provided  that  the 
state  treasurer  should  deposit  in  state  or  na- 


sense  as  embracing  stocks,  banknotes, 

tional  banks  doing  business  in  the  state  the 
amounts  of  money  in  his  hands  belonging  to 
the  several  current  funds  in  the  state  treasury. 
It  was  held  that  the  words  "  several  current 
funds,"  as  here  used,  meant  all  the  moneys 
belonging  to  the  state  in  the  possession  or  under 
the  control  of  the  state  treasurer.  Slate  v. 
Bartley,  39  Neb.  358.  See  also  Galena  Ins. 
Co.  v.  Kupfer,  28  111.  332;  Wharton  v.  Morris, 
1  Dall.  (Pa.)  125;  Hulbert  v.  Carver,  40  Barb. 
(N.  Y.)  245;  Phoenix  Ins.  Co.  v.  Allen,  11 
Mich.  501;  American  Emigrant  Co.  v.  Clark, 
47  Iowa  671. 

Same  —  Checks.  (See  also  the  title  Checks, 
vol.  5,  p.  1028.)  —  The  term  "  current  funds  " 
means  current  money;  par  funds,  or  money 
circulating  without  any  discount.  Galena 
Ins.  Co.  v.  Kupfer,  28  111.  335.  And  in  that 
case  it  was  held  that  a  check  drawn  for  cur- 
rent funds  entitled  the  holder  to  demand  coia 
or  its  equivalent. 

Fund  and  Appropriation  Distinguished.  —  See 
Shattuck  v.  Kincaid,  31  Oregon  396. 

Figurative  Sense.  —  A  statute  provided  that 
"  the  present  school  fund  of  Allegany  county, 
and  all  other  funds  which  may  be  applied  to 
the  purposes  of  education  in  said  county," 
should  be  paid  directly  to  the  treasurer  of  the 
board  of  commissioners  of  public  schools  of 
Allegany  county.  In  construing  this  provi- 
sion in  Allegany  County  School  v.  Maffit,  22 
Md.  133,  the  court  said:  "  The  word  fund,  is 
used  figuratively.  The  cause  is  put  for  the 
effect.  The  meaning  is,  the  dividends  or  inter- 
est accruing  from  the  funds  or  capital  invested 
for  the  use  of  Allegany  county,  and  the  divi- 
dends or  interest  upon  all  other  funds  which 
may  be  thereafter  applied  to  the  purposes  of 
education,  should  be  paid  directly  to  the  treas- 
urer of  the  board  of  commissioners  of  public 
schools  of  Allegany  county." 

1.  Funds.  —  Doane  v.  Millville  Mut.  M.  &  F. 
Ins.  Co.,  43  N.  J.  Eq.  533. 

Moneys  and  Funds.  —  But  in  U.  S.  v.  Greve, 
65  Fed.  Rep.  490,  it  was  said:  "  The  charge  is 
the  embezzlement  of  moneys  and  funds.  The 
words  '  moneys  and  funds  '  are  not  of  identi- 
cal meaning.  Funds  includes  moneys,  and 
much  more,  such  as  notes,  bills,  checks,  drafts, 
stocks,  and  bonds.  Now  what  was  intended 
by  the  phrase  '  moneys  and  funds'  ?  Was  it 
intended  to  say  '  moneys  and  moneys'  ?  The 
natural  interpretation  of  the  phrase  is  '  moneys 
and  some  other  species  or  character  of  funds.' 
The  word  funds  is  not  used  in  the  alternative 
as  a  synonym.  It  is  used  in  the  conjunctive. 
Its  function  is,  as  no  doubt  the  purpose  of  its 
use  was,  to  add  something  to  the  terra 
'  moneys.'  The  charge,  then,  is  in  effett  that 
defendant  did  have  and  receive,  etc.,  moneys 
and  other  funds,'  etc." 

Bills  of  Exchange  and  Promissory  Notes.  (See 
also  the  title  Bills  of  Exchange  and  Promis- 
sory Notes,  vol.  4,  p.  106  ) —  In  Lacy  v.  Hol- 
brook,  4  Ala.  90,  it  was  said:  "  The  term 
funds,  it  is  true,  has  a  variety  of  meanings, 
in  common  with  many  other  words  in  our  lan- 
guage, and  if  it  can  be  understood  in  some  of 
the  senses  in  which  it  may  be  used,  it  will  be 
fatal  to  this  instrument  oS  a  bill  of  exchange. 
When  any  word  is  used  naving  more  than  one 
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and  every  species  of  currency  used  in 

meaning,  the  sense  in  which  it  is  employed  is 
to  be  gathered  from  the  context;  and  we  think 
it  impossible  for  any  one  to  doubt  as  to  the  in- 
tention of  the  parties  in  this  case.  The  term 
'  par  funds'  or  '  New  York  funds,'  is  as  well 
understood  as  the  term '  cash,'  and  it  would  be 
a  reproach  to  the  law  if  its  ministers  could  not 
understand  that  which  is  obvious  to  all  the 
rest  of  the  world.  As,  therefore,  by  the  terms 
'  funds  current  in  the  city  of  New  York  '  the 
parties  meant  gold  or  silver,  or  something 
equivalent  to  it,  and  convertible  at  pleasure 
into  the  precious  metals,  they  must  abide  by 
that  construction  here.  If  they  intended  that 
the  instrument  should  be  discharged  by  the 
certificates  of  stock  constituting  the  public 
funds,  or  anything  else  than  the  common  cir- 
culating medium  established  by  law  through- 
out the  United  States,  they  have  been  most 
unfortunate  in  the  use  of  language."  And  in 
that  case  it  was  held  that  a  bill  payable  in  cur- 
rent funds  of  the  city  of  New  York  was  nego- 
tiable. Compare  Hasbrook  v.  Palmer,  2  Mc- 
Lean (U.  S.)  10;  January  v.  Henry,  3  T.  B. 
Mon.  (Ky.)  8. 

Same  —  When  in  Funds.  (See  also  the  title 
Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  pp.  91,  230.) —  In  Wintermute  v.  Post, 
24  N.  J.  L.  423,  it  was  said:  "  The  term  '  when 
in  funds  '  literally  means  when  the  acceptor 
is  in  the  possession  of  cash  which  the  drawer 
has  a  present  right  to  demand  and  receive  or 
to  appropriate  by  his  bill,  whether  such  funds 
be  the  product  of  labor  or  of  commodities  fur- 
nished, of  goods  sold  or  money  deposited  or 
collected,  or  any  other  source.  And  such,  in 
my  judgment,  is  its  fair  commercial  and  judi- 
cial construction." 

As  used  in  an  order  to  pay  when  in  funds 
drawn  by  a  consignor  on  his  consignee,  it  has 
been  held  that  the  words  "  when  in  funds  " 
are  equivalent  to  "  when  in  debt  to  the 
drawer."  Gillespie  v.  Mather,  10  Pa.  St. 
33- 

Same  —  Indorsement.  — "  Funds  for  the  pay- 
ment of  this  note  at  maturity  have  been  placed 
in  my  hands,  as  trustee,"  written  upon  a  note 
and  signed,  signifies  that  the  writer  has  funds 
for  the  payment  of  the  whole  note,  and  makes 
him  liable  for  the  full  amount  of  the  note. 
Keystone  Bridge  Co.  v.  Britton,  17  Blatchf. 
(U.  S.)  407. 

1.  Hasbrook  v.  Palmer,  2  McLean  (U.  S.)  10. 

Webster  defines  funds  as  the  stocks  of  a  na- 
tional bank;  public  securities;  evidences  of 
money  lent  to  government  for  which  interest 
is  paid  at  prescribed  intervals.  Ramsey  v. 
Cox,  28  Ark.  368. 

Municipal  Corporation.  (See  also  the  titles 
Municipal  Corporations;  Public  Officers.) 
—  A  New  York  statute  authorized  an  action 
against  any  person  acting  for  or  in  behalf  of  a 
municipality,  by  whose  acts  the  corporation 
might  be  wronged  in  its  proper  rights  or  pecu- 
niary interests,  "  to  prevent  waste  or  injury 
to  any  property  or  funds  or  estate  of  such 
county,  town,  or  municipal  corporations."  In 
construing  this  provision  in  Ayers  v.  Law- 
rence, 59  N.  Y.  198,  the  court  said:  "  Funds 
may  mean  cash  on  hand,  stocks,  etc.,  and 
when  '  public  funds  '  are  referred  to,  taxes, 


commercial  transactions.1    As  a  verb, 

customs,  etc.,  appropriated  by  the  government 
to  the  discharge  of  its  obligations  are  under- 
stood. It  is  a  name  also  given  to  the  public 
funded  debt  of  the  government,  and  in  the  lat- 
ter sense  a  municipal  obligation  and  public 
debt,  created  by  or  in  the  name  of  the  local  or 
municipal  government,  may  be  regarded  as 
technically  within  the  term  funds  of  the  cor- 
porate body." 

Corporations.  —  A  statute  provided  that  cer- 
tain diversions  of  the  funds  of  a  corporation 
should  constitute  fiaud.  It  was  held  that  by 
funds  was  meant  all  the  resources  of  the  cor- 
poration, and  not  merely  the  cash  on  hand. 
Miller  v.  Bradish,  69  Iowa  280. 

Stock.  (See  also  the  titles  Stock;  Wills.)  — 
A  testator  left  the  whole  of  her  fortune  then 
standing  in  the  funds  to  E.,  "  my  god-daugh- 
ter." It  was  held  that  the  bank  stock  did  not 
pass  under  this  bequest.  Slingsby  v.  Grain- 
ger, 28  L.  J.  Ch.  616,  7  H.  L.  Cas.  273. 

So  in  Ellis  v.  Eden,  23  Beav.  543,  it  was  held 
that  certificates  of  Boston  water  scrip  and 
bonds  of  the  Pennsylvania  Railroad  Company 
did  not  pass  under  the  words  "  stock  in  the 
foreign  funds." 

In  Brown  v.  Brown,  6  W.  R.  613,  it  was 
held  that  stock  did  not  pass  under  a  bequest 
of  money  in  the  "  government  or  parliament- 
ary stocks  or  funds."  See  also  Johnson  v. 
Digby,  8  L.  J.  Ch.  38:  Brown  v.  Brown,  4  Kay 
&  J.  704- 

But  in  Mangin  v.  Mangin,  16  Beav.  300,  it 
was  held  that  a  bequest  of  "  all  the  funded 
property  in  my  name  "  passed  Irish  bank 
stock. 

Annuities. —  In  Grant  v.  Mussett,  8  W.  R. 
330,  it  was  held  that  certain  long  annuities 
were  comprised  in  the  phrase  "  stock  and 
money  in  the  funds."  See  also  Howard  v. 
Kay,  27  L.  J.  Ch.  448. 

Treasury  Certificates. —  In  Ramsey  v.  Cox,  28 
Ark.  368,  it  was  held  that  treasury  certificates 
might  be  regarded  as  funds. 

Exchequer  Bills. —  In  Johnson  v.  Digby,  8  L. 
J.  Ch.  38,  unfunded  exchange  bills  were  held 
not  to  be  within  the  term. 

Wills.  (See  also  the  title  Wills.)  —  As  to 
the  duty  of  trustees  under  a  direction  to  invest 
in  funds,  see  Lewis  v.  Nobbs,  8  Ch.  D.  591. 
See'  also  the  title  Investments. 

Where  a  testator,  being  at  the  time  of  his 
death  possessed  of  a  large  property  in  French 
government  securities  and  in  deposits  in  the 
savings  bank  in  France,  under  the  will  of  his 
sister  then  residing  in  France,  of  whose  death 
he  had  not  heard,  though  he  knew  she  had 
made  a  will  in  his  favor  and  had  been  danger- 
ously ill,  and  knew  also  of  what  her  property 
consisted,  gave  and  bequeathed,  by  the  ninth 
clause  of  his  will,  after  certain  speciP.c  provi- 
sions, "  all  the  residue  of  my  funds,"  and  by 
the  tenth  clause  gave,  devised,  and  bequeathed 
"  all  the  residue  and  remainder  of  the  estate 
or  estates,  of  whatever  nature  or  whenever  ac- 
quired, of  which  I  may  die  seized  or  pos- 
sessed," etc.,  it  was  held  that  the  property 
acquired  under  his  sister's  will  was  testate  and 
passed  under  the  language  of  the  ninth  clause. 
Perry  v.  Hunter,  2  R.  I.  80. 

Same  —  "  The  Funds." — "  '  The  funds'  stand- 
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Definitions. 


"  fund"  means  to  capitalize,  with  a  view  to  the  production  of  interest.1  To 
fund  is  to  put  into  the  form  of  bonds  or  stocks  bearing  regular  interest  and 
to  provide  and  appropriate  a  fund  or  permanent  revenue  for  the  payment  of 
interest.2 

The  Funded  Debt  is  that  part  of  the  national  debt  for  which  certain  funds  are 
appropriated  towards  the  payment  of  the  interest.3 

Funding  System.  —  A  funding  system  is  a  plan  which  provides  that  on  the 
creation  of  a  public  loan,  funds  shall  be  immediately  formed  and  secured  by 
law  for  the  payment  of  interest  and  also  for  the  gradual  redemption  of  the 
capital  itself.4 

FUNDAMENTAL.  —  See  note  5. 

FUNERAL.  (See  also  the  titles  Cemeteries,  vol.  5,  p.  781  ;  Dead  Body, 
vol.  8,  p.  834.)  —  See  note  6. 

FUNERAL  EXPENSES.  —  See  the  titles  EXECUTORS  AND  ADMINISTRA- 
TORS, vol.  11,  p.  1265 ;  Debts  of  Decedents,  vol.  8,  p.  1024. 

FUR.  —  See  note  7. 


ing  alone  and  without  context,  means  the 
funds  provided  by  various  Acts  of  Parliament 
for  the  payment  of  the  annuities  granted  by 
the  government  and  forming  part  of  the  na- 
tional debt."  Under  a  bequest  of  "  the  whole 
of  my  fortune,  now  standing  in  the  funds," 
"  nothing  but  government  annuities  will  pass 
unless  the  context  or  the  state  of  things  to 
which  the  will  relates  calls  upon  us  to  put  a 
different  construction  on  the  words."  Bank 
stock  will  not  pass.  Slingsby  v.  Grainger,  7 
H.  L.  Cas.  273. 

Same  —  Funds  on  Hand.  —  A  testator  directed 
that  his  children  should  be  educated  from  the 
proceeds  of  the  funds  on  hand.  It  was  held 
that  the  term  ''funds  on  hand  "  meant  the  cash 
on  hand  and  money  due  the  estate  by  bond, 
note,  or  other  security.  Marrow  v.  Marrow, 
Busb.  Eq.  (45  N.  Car.)  148. 

Same  —  Foreign  Bonds.  —  The  term  does  not 
include  foreign  bonds.  Burnie  v.  Getting, 
Coll.  Ch.  Cas.  324. 

Same  —  Foreign  Funds.  —  The  term  "  foreign 
funds"  means  funds  for  which  the  faith  of  a 
foreign  government  is  pledged.  Elles  v. 
Eden,  23  Beav.  543;  Cadett  v.  Earle,  5  Ch.  D. 
710.  It  does  not  include  bonds  of  a  railroad 
to  be  paid  out  of  a  sinking  fund  guaranteed 
by  a  foreign  government.  In  re  Langdale,  L. 
R.  10  Eq.  39;  Stroud's  Jud.  Diet. 

1.  Stephens  v.  Milnor,  24  N.  J.  Eq.  376. 
Deposit  in  the  Sense  of  Fund.  —  Allentown 

First  Nat.  Bank  v.  Hoch,  89  Pa.  St.  328. 

2.  Merrill  v.  Monticello,  22  Fed.  Rep.  596. 

3.  Funded  Debt.  —  Ketchum  v.  Buffalo,  14  N. 
Y.  367.  In  that  case  it  was  held  that  the  city 
of  Buffalo  had  power  to  purchase  market 
grounds  on  credit,  and  that  the  debt  incurred 
for  such  purpose  was  not  a  funded  debt. 

Same  —  Municipal  Corporations.  —  The  words 
"  funded  debt,"  in  section  5  of  the  New  York 
General  Municipal  Law  (Laws  1892,  c.  685),  re- 
quiring for  its  creation  a  two-thirds  vote  of  the 
board  or  council  adopting  the  ordinance  or 
resolution  proposing  it,  include  all  municipal 
indebtedness  embraced  within  or  evidenced  by 
a  bond,  the  principal  of  which  is  payable  at  a 
time  beyond  the  current  fiscal  year  of  its  issue, 
with  periodi:al  terms  for  the  payment  of  inter- 
est, and  where  provision  is  made  for  payment 
by  the  raising  of  the  necessary  funds  by  future 


taxation  and  the  quasi  pledging,  in  advance,  of 
the  municipal  revenue.    People  v.  Carpenter, 

31  N.  Y.  App.  Div.  603. 

4.  Merrill  v.  Monticello,  22  Fed.  Rep.  596. 
Sinking  Fund.  —  See  Sinking  Fund. 

5.  Fundamental  Alterations.  (See  also  the 
title  Stockholders.) — In  Mower  v.  Staples, 

32  Minn.  286,  it  was  said:  "  Alterations  which 
materially  change  the  nature  and  purposes  of 
the  corporation,  or  of  the  enterprise  for  the 
prosecution  of  which  it  was  created,  are  funda- 
mental, while  those  which  work  no  such  mate- 
rial change  are  not  fundamental." 

6.  Funeral.  —  In  an  action  against  a  tele- 
graph company,  the  plaintiff  sought  to  recover 
damages  for  the  mental  agony  suffered  by 
him  "  by  reason  of  his  inability  to  attend  ihe 
funeral  of  his  mother."  The  court  said: 
"  The  plaintiff's  pleadings  show  that  he  does 
not  use  the  word  funeral  in  the  same  sense  as 
he  uses  the  word  '  burial,'  as  he  alleges  that 
he  was  deprived  of  the  privilege  of  attending 
the  '  burial  '  [funeral]  of  his  mother,  but  he 
admits  in  his  testimony  that  he  was  present  at 
the  '  burial.'  The  word  funeral  seems  to 
have  been  used  to  convey  the  same  meaning 
as  '  obsequies,'  a  rite  or  ceremony  pertaining 
to  a  burial."  Graddy  v.  Western  Union  Tel. 
Co.,  (Ky.  1897)  43  S.  W.  Rep.  469.  See  gener- 
ally the  title  Telegraph  and  Telephone 
Companies. 

7.  Fur.  —  In  Astor  v.  Union  Ins.  Co.,  7 
Cow.  (N.  Y.)  202,  where  a  policy  was  on  a 
cargo  of  fur,  evidence  was  received  to  show 
that  among  dealers  in  such  articles  the  word 
fur  included  bearskins,  deerskins,  etc.,  and 
that  they  were  not  included  in  the  terms 
"  skins  "  and  "  hides." 

Upon  the  question  whether  goatskins  fell 
within  the  description  "  dressed  furs  "  in  a 
tariff  act.  See  Seeberger  v.  Schlesinger,  152 
U.  S.  584.  Compare  Astor  v.  Union  Ins.  Co., 
7  Cow.  (N.  Y.)  202.  See  also  the  title  Revenue 
Laws. 

In  Mayhew  v.  Nelson,  6  C.  &  P.  58,  25  E.  C. 
L.  281,  it  was  held  that  hat  bodies  which  were 
made  partly  of  the  soft  substance  which  was 
taken  from  the  skin  of  rabbits  and  partly  from 
the  wool  of  sheep  did  not  come  within  the 
word  furs  as  used  in  the  Carriers  Act,  11 
Geo.  IV.  and  1  Wm.  IV.,  c.  68. 
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Definitions. 


FURANDI,  ANIMUS.  —  See  the  title  Larceny. 

FURNACE.  —  A  furnace  is  an  establishment  or  mechanical  contrivance  by 
which  iron  is  made  or  manufactured  from  ore.1 

FURNISH.  (See  also  Furniture,  post)  —  To  furnish  means  to  fit  up  with 
anything  needful;2  also,  to  provide  for  use;  to  supply.3 


1.  Rogers  v.  Danforth,  9  N.  J.  Eq.  296. 

2.  Pomeroy  v.  White  Lake  Lumber  Co.,  33 
Neb.  243. 

3.  Cent.  Diet.,  followed  in  Southern  Express 
Co.  v.  State,  (Ga.  1899)  33  S.  E.  Rep.  638. 

Furnish  and  Convey.  —  An  indictment  charged 
that  the  accused  did  furnish  a  person  confined 
in  jail  with  certain  instruments.  In  holding 
the  indictment  invalid,  the  court  said:  "  The 
words  are  to  be  understood  according  to  their 
usual  meaning  in  ordinary  language.  Code 
Civ.  Pro.,  art.  397.  Furnish  and  '  con- 
vey '  are  words  of  widely  different  meaning. 
To  furnish  a  thing  and  to  '  convey  '  it 
signify  very  different  acts.  To  furnish 
is  to  provide  or  supply  anything  wanted 
by  another;  to  '  convey  '  is  to  bear,  carry,  or 
transport  the  thing  to  another  person  or  place. 
A  person  at  a  distance  may  furnish  the  article 
desired,  upon  request  by  letter  or  otherwise, 
and  another  may  convey  it  to  the  person 
for  whom  it  is  intended.  One  may  furnish, 
provide,  or  supply  a  person  confined  in  jail 
with  food,  which  another  may  'convey  into 
any  jail*  to  the  person  therein  confined. 
Therefore,  to  furnish  a  person  who  is  confined 
in  jail  with  anything  may  and  ordinarily  does 
mean  quite  a  different  act  from  what  we 
understand  by  the  words  '  shall  convey  into 
any  jail'  anything."  Francis  v.  State,  21 
Tex.  285.  See  also  the  title  Escape,  vol.  n, 
p.  307. 

Famishing  Recruits  —  Bounty.  (See  also  the 
tills  Pensions  and  Bounties.)  —  One  enlisting 
of  his  own  motion  and  without  solicitation  of 
another  might  well  be  said  to  have  furnished, 
himself  within  the  meaning  of  a  bounty  reso- 
lution.   Roberts  v.  Field,  27  Mich.  337. 

Furnish  Evidence  Against  Himself.  (See  also 
the  title  Witnesses.)  —  Upon  a  construction  of 
the  clause  in  the  Constitution  of  Massachusetts, 
providing  that  no  person  shall  be  compelled  to 
furnish  evidence  against  himself,  the  court 
said,  in  Emery's  Case,  107  Mass.  182:  "  Upon 
the  language  Qf  the  proposition  standing  by 
itself,  it  is  a  reasonable  construction  to  hold 
that  it  protects  a  person  from  being  compelled 
to  disclose  the  circumstances  of  his  offense, 
the  sources  from  which  or  the  means  by  which 
evidence  ot  its  commission  or  of  his  connection 
with  it  may  be  obtained,  or  made  effectual  for 
his  conviction,  without  using  his  answers  as 
direct  admissions  against  him.  For  all  practi- 
cal purposes,  such  disclosures  would  have  the 
effect  to  furnish  evidence  against  the  party 
making  them.  They  might  furnish  the  only 
means  of  discovering  the  names  of  those  who 
could  give  evidence  concerning  the  transac- 
tion, the  instrument  by  which  a  crime  was 
perpetrated,  or  even  the  coi-pus  delicti  itself." 

Furnish  a  Team  of  Horses.  (See  also  the  title 
Conditional  Sales,  vol.  6,  p.  458.)  -  In  Enlow 
v.  Klein,  79  Pa.  St.  490,  the  plaintiff  agreed  to 
furnish  M.  with  a  team  of  horses,  wagons, 
etc.,  for  country  peddling,  and  M.  agreed  to 
pay  the  plaintiff  five  dollars  per  week,  in  two 
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hundred  payments,  the  team,  etc.,  to  belong 
to  and  be  managed  by  the  plaintiff  until  the 
lastof  the  two  hundred  payments.  In  constru- 
ing this  contract  the  court  said:  "  The  use  of 
such  a  word  as  furnish,  vague  as  it  is  in  its  sig- 
nification, would  leave  the  clause  in  which  it 
occurs  of  ambiguous  import  if  there  were  noth- 
ing beside  to  indicate  the  sense  in  which  it 
was  employed.  Itmightimply  a  sale.alease, 
a  loan,  a  gift,  or  a  delivery  of  a  chattel  in  pay- 
ment of  a  debt,  in  accordance  with  its  context 
and  its  subject-matter.  As  used  here,  it  was 
the  manifesl  intention  of  Enlow  to  place  cer- 
tain personal  property  belonging  to  him  in  the 
possession  of  Moritz,  for  the  use  of  which 
weekly  payments  were  to  be  made  by  I  he  lat- 
ter, and  the  ownership  of  which  was  to  vest  in 
him  when,  and  only  when,  those  weekly  pay- 
ments should  have  been  made  two  hundred 
times.  And  it  was  the  manifest  intention  of 
Moritz  to  receive  the  possession  of  the  prop- 
erty on  these  precise  conditions." 

Furnish  in  the  Sense  of  Providing  For. —  In 
Erskine  v.  Erskine,  13  N.  H.  443,  the  defend- 
ant contracted  to  furnish  a  plaintiff  with  cer- 
tain articles.  It  was  held  that  the  word 
furnish  in  this  connection  evidently  meant 
"  provide  for." 

Furnish  and  Find.  —  The  defendant  let  his 
farm  to  the  plaintiff  upon  shares  and  agreed 
to  furnish  twenty  cows,  one  horse  and  har- 
ness, etc.  It  was  held  that  he  must  replace, 
within  a  reasonable  time,  any  of  the  cows  that 
died  during  the  term.  Gregory  v.  Tomlinson, 
68  Vt.  412.  See  also  Brown  v.  Burrington,  36 
Vt.  40. 

Furnish  —  Intoxicating  Liqnors.  (See  also  the 
title  Intoxicating  Liquors.)  —  In  People  v. 
Neumann,  85  Mich.  102,  it  was  held  that  a 
saloon  keeper  who,  wilhout  protest,  allowed 
an  adult  to  treat  a  minor  in  his  saloon  was 
guilty  of  a  violation  of  a  statute  which  made 
it  unlawful  for  any  person  to  sell,  furnish,  or 
give  any  intoxicating  liquors  to  a  minor. 

An  indictment  for  illegally  selling  and  fur- 
nishing intoxicating  liquor  is  sustained  by 
proof  of  giving  away.  State  v.  Freeman,  27 
Vt.  520. 

A  carrier  who  transports  for  hire  a  package 
containing  spirituous  liquors,  and  whose  only 
undertaking  is  to  carry  and  deliver  the  goods, 
the  property  of  the  consignee,  at  their  destina- 
tion, does  not  by  delivery  violate  a  statute,  in 
force  in  the  county  of  delivery,  which  provides 
that  it  shall  be  unlawful  for  any  person  or 
persons  to  sell  either  directly  or  indirectly,  or 
furnish  at  any  place  of  business  or  any  other 
public  place  by  any  device  whatever,  any  in- 
toxicating, spirituous,  or  mall  liquors;  there 
being  in  the  state  no  provision  of  law  which 
makes  penal  the  transportation  of  liquors  into 
a  county  where  the  sale  of  liquor  is  prohib- 
ited. Southern  Express  Co.  v.  State,  (Ga. 
1899)  33  S.  E.  Rep.  638. 

Furnish  with  Water.  —  In  Chulan  v.  Prince- 
ville  Plantation  Co.,  5  Hawaii  88,  it  was  said: 
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FURNITURE.  (See  also  the  titles  Chattel  Mortgages,  vol.  5,  p.  945 ; 
Exemptions  (from  Execution),  vol.  12,  pp.  112,  123;  Fire  Insurance, 
vol.  13,  p.  114;  Marine  Insurance;  Revenue  Laws;  Wills;  and  see 
Effects,  vol.  10,  p.  446;  Goods;  Household.  —  "The  word  'furniture' 
ordinarily  means  that  with  which  anything  is  supplied ;  the  equipment  or  out- 
fit of  a  trade  or  business;  whatever  may  be  supplied  to  a  stock  of  goods  or  to 
a  business  to  make  it  convenient,  useful,  or  gainful."  1 


j'  But  tice  land  '  furnished  with  water  '  means 
and  for  which  enough  water  for  the  success- 
ful growing  of  crops  of  rice  is  reasonably  ac- 
cessible, and  without  charge  to  the  plaintiffs 
for  the  use  of  such  water." 

A  statute  provided  that  where  it  appeared 
that  any  house  was  without  a  proper  supply 
of  water  the  local  authorities  of  the  district  in 
which  such  house  was  situated,  if  it  should 
appear  that  a  supply  of  water  could  be  fur- 
nished, to  the  house  at  a  certain  cost,  might 
require  the  owner  to  obtain  such  supply.  It 
was  held  that  water  was  furnished  within  the 
meaning  of  this  statute  when  the  mains  were 
laid  in  such  a  position  as  regards  the  house  as 
reasonably  to  enable  the  owner  to  connect  with 
them.  Southend  Waterworks  Co.  v.  Howard, 
13  Q.  B.  D.  217.  See  also  the  titles  Munici- 
pal Corporations;  Watkr  Companies. 

Procured  or  Prepared  to  Be  Furnished.  —  A  con- 
tract provided  that  in  the  event  of  its  cancella- 
tion the  contractor  should  be  paid  for  labor 
done  and  materials  furnished  up  to  the  day  of 
the  cancellation.  It  was  held  that  the  word 
furnish  as  used  in  the  contract  included  mate- 
rial purchased  and  prepared  to  be  furnished, 
although  not  delivered  at  the  time  of  the  can- 
cellation. Dickinson  v.  Gray,  (Ky.  1888)  9  S. 
W.  Rep.  282,  (Ky.  1S88)  8  S.  W.  Rep.  880. 

To  Furnish  Coal  on  the  Cars.  —  An  agreement 
to  furnish  coal  on  the  cars  at  a  certain  place 
is  in  effect  an  agreement  to  deliver  the  coal 
there.  Watson  Coal,  etc.,  Co.  v.  James,  72 
Iowa  184. 

Furnish  on  Credit.  —  "  To  furnish  on  credit  " 
is  equivalent  to  "  advance."  See  Ormsby 
County  v.  State,  6  Nev.  287.  And  see  Credit, 
toI.  8,  p.  230. 

Materials.  —  Under  a  California  drainage  act 
it  was  held  that  where  the  title  to  real  property 
sought  to  be  condemned  by  eminent-domain 
proceedings  had  not  passed  the  land  was  not 
materials  furnished.  Callahan  v.  Dunn,  78 
Cal.  366. 

Mechanics'  Lien.  (See  also  the  title  Mechan- 
ics' Liens.)  —  In  Tibbetts  v.  Moore,  23  Cal. 
214,  it  is  said:  "  The  question  is,  whether  or 
not  the  word  furnished,  as  used  in  the  statute, 
means  '  delivered  at  the  building'  in  the  con- 
struction of  which  the  materials  are  furnished. 
We  think  that  such  is  not  its  reasonable  con- 
struction. The  material  man  is  properly  said 
to  have  furnished  the  materials  when  he  has 
delivered,  or  has  them  ready  for  delivery,  at 
the  place  where  he  has  agreed  to  deliver  them 
under  the  contract." 

In  Wentworth  v.  Tubbs,  53  Minn.  388,  it 
was  held  that  as  respects  the  date  of  acquiring 
the  lien,  the  term  furnish,  as  used  in  the  me- 
chanics' lien  lav/,  meant  "  furnished  on  the 
premises."  See  also  Glass  v.  Freeburg,  50 
Minn.  386;  Gardner  v.  Leek,  52  Minn.  522. 

Same  —  Sold  but  Not  Used. —  Upon  the  ques- 


tion whether  material  sold  to  a  contractor  but 
not  used  in  the  erection  of  a  building  was  fur- 
nished tor  the  erection,  etc.,  the  court  said: 
"  Is  the  material  deemed  to  be  furnished 
under  these  provisions  only  from  the  time 
when  the  owner  or  contractor  purchasing  the 
material  actually  incorporates  it  in  the  build- 
ing? Must  the  materialman  await,  before 
filing  his  statemeni,  the  action  of  the  pur- 
chaser? We  think  not.  In  the  ordinary 
understanding  of  the  terms  '  furnish  for  the 
erection  of,'  etc.,  the  furnishing  the  material 
is  complete  when  it  is  sold  and  delivered  for 
the  purpose  of  the  erection;  and  in  Howes  v. 
Reliance  Wire-works  Co.,  46  Minn.  44,  it  was 
held  to  be  furnished  when  prepared  for  the 
building,  though  still  in  the  possession  of  the 
party  furnishing  it,  he  being  ready  and  will- 
ing to  put  it  into  the  building  according  to  his 
contract.  But  the  question  involved  was  de- 
cided in  Hickey  v.  Collom,  47  Minn.  565,  at 
the  present  term  of  the  coutl;  the  difference 
between  the  cases  being  that  in  this  the  mate- 
rial was  sold  and  delivered  to  a  contractor, 
while  in  that  it  was  sold  and  delivered  to  a 
vendee.  But  in  both  the  material  was  sold 
and  delivered  for  the  construction  of  a  build- 
ing in  process  of  construction,  and  was  not 
put  into  it.  Cases  may  of  course  occur  where 
a  dishonest  contractor  may  divert  to  other 
purposes  material  sold  and  delivered  for  the 
purpose  of  constructing  a  building.  But  ordi- 
narily, in  such  a  case,  the  one  who  accredits 
the  contractor,  and  enables  him  to  purchase 
on  the  credit  of  the  building  and  land,  should 
suffer,  rather  than  the  innocent  seller  of  the 
material."    Burns  v.  Sewell,  48  Minn.  432. 

Furnish  Supplies  — Logging.  —  In  Winslow  v. 
Urquhart,  39  Wis.  268,  it  was  said:  "  It  seems 
to  us  that  the  person  who  cooks  the  food  for  the 
men  who  fall  the  trees  and  work  directly  and 
immediately  upon  the  logs  or  timber  performs 
service  in  cutting,  falling,  driving,  etc.,  such 
logs  or  timber,  within  the  meaning  of  the  stat- 
ute, equally  with  those  who  use  the  axe,  the 
saw,  or  the  team  to  the  same  end.  These  are 
all  engaged  in  the  business  of  manufacturing 
trees  into  logs  and  timber  and  transporting 
the  same  from  the  forest  to  a  market;  and  to 
accomplish  the  common  purpose  the  labor  of 
each  in  his  department  is  necessary.  More- 
over, he  who  cooks  the  food  'furnishes  sup- 
plies '  equally  with  the  person  who  furnishes 
the  raw  materials.  The  acts  of  both  are  essen- 
tial to  the  supplying  of  the  men  with  food,  and 
both  '  furnish  supplies  '  within  the  meaning 
of  the  statute."  See  also  Stewart-Chute  Lum- 
ber Co.  v.  Missouri  Pac.  Lumber  Co.,  28  Neb. 
39.    And  see  the  title  Logs  and  Logging. 

1.  Furniture.  —  Brody  v.  Chittenden,  106 
Iowa  526. 

In  Crossman  v.  Baldwin,  49  Conn.  491,  it 
was  said:  "  The  definition  of  furniture  given 
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by  Bouvier  in  his  Law  Dictionary  is  as  fol- 
lows: '  Personal  chattels  in  the  use  of  a  fam- 
ily. By  the  term  "  household  furniture"  in 
a  will  all  personal  chattels  will  pass  which 
may  contribute  to  the  use  or  convenience  of 
the  householder,  or  the  ornament  of  the  house, 
as  plate,  linen,  china,  both  useful  and  orna- 
mental, and  pictures.'  Webster  defines  it  as 
'  that  which  furnishes,  or  with  which  anything 
is  furnished  or  supplied;  fitting  out;  supply  of 
necessary,  convenient,  or  ornamental  articles, 
for  any  business  or  residence;  also,  a  supply 
of  intellectual  stores  or  equipments.'  " 

The  term  furniture  embraces  everything 
about  the  house  that  has  been  used  and  en- 
joyed therewith,  including  plate,  linen,  china, 
and  pictures.  Endicott  v.  Endicott,  41  N.  J. 
Eq.  93. 

Context,  Etc.  —  In  Ruffin  v.  Ruffin,  112  N. 
Car.  108,  the  court  said:  "  It  is  not  our  inten- 
tion to  give  a  construction  to  the  word  furniture 
applicable  to  every  instrument.  On  the  con- 
trary, it  must  be  always  construed  after  taking 
the  surrounding  circumstances  into  considera- 
tion, and  if,  in  a  particular  case,  we  should  so 
interpret  the  purpose  of  a  testator  or  the  intent 
of  contracting  parties,  we  would  give  to  it  the 
meaning  which  seemed  from  the  context  and 
the  circumstances  to  have  been  in  contempla- 
tion of  the  parties,  whether  broader  or  more 
restricted  than  the  construction  adopted  here." 
Citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
985.  note  1;  Bell  v.  Golding,  27  Ind.  173. 

Exemptions.  (See  also  the  title  Exemptions 
(from  Execution),  vol  12,  pp.  112,  123.)— A 
statute  exempted  from  taxation  household 
furniture  to  the  value  of  five  hundred  dollars. 
In  construing  this  in  Rasure  v.  Hart,  18  Kan. 
344,  the  court  said:  "  The  word  furniture  is 
a  comprehensive  term,  embracing  about  every- 
thing with  which  a  house  or  anything  else  is 
or  can  be  furnished.  In  this  connection  it  evi- 
dently means  everything  with  which  the  resi- 
dence of  the  debtor  is  furnished.  Now  the  de- 
fendant in  this  case  had  less  than  five  hundred 
dollars  worth  of  household  goods  of  every 
kind  and  description.  Therefore,  they  must 
all  have  been  exempt  under  the  statute." 

Wills.  (See  also  the  title  Wills.)  —  A  bequest 
of  household  furniture  and  other  household 
effects  in  a  dwelling  house  and  premises  com- 
prises all  the  property  placed  there,  either  for 
ornament  or  for  use  or  consumption  in  it. 
Cole  v.  Fitzgerald,  3  Russ.  301,  1  Sim.  &  St. 
189.  1  L.  J.  Ch.  91. 

Gifts  of  furniture  in  a  particular  house 
mean  furniture  permanently  there.  Wilkins 
v.  Jodrell,  11  W.  R.  588. 

Books.  —  Books  are  not  furniture.  Kelly  u. 
Povvlet,  Ambl.  605,  1  Dick.  359;  Ruffin  v. 
Ruffin,  112  N.  Car.  107;  Bridgman  v.  Dove,  3 
Atk.  202;  Le  Farrant  v.  Spencer,  1  Ves.  97; 
Porter  v.  Tournav,  3  Ves.  Jr.  311.  But  books 
have  been  held  to  pass  under  a  bequest  of  all 
a  testator's  linen,  plate,  pictures,  carriage, 
horses,  and  other  live  or  dead  stock  in  his  use 
and  possession.  Hutchinson  v.  Smith,  1  N.  R. 
513,  8  L.  T.  N.  S.  602.  And  see  Kendall  v. 
Kendall,  5  Munf.  (Va.)  272;  Ouseley  v. 
Anstruther,  10  Beav.  462;  Cole  v.  Fitzgerald, 
1  Sim.  &  St.  189,  3  Russ.  301,  where  books 
were  held  to  pass  to  effectuate  the  intention  of 
the  testator. 


Cabinet  Box.  —  In  Towns  v.  Pratt,  33  N.  H. 
345,  it  was  held  that  household  furniture  did 
not  include  a  small  mahogany  cabinet  box  de- 
signed rather  for  ornament  than  for  use. 

Chart.  —  In  McGee  v.  Franklin  Pub.  Co.,  15 
Tex.  Civ.  App.  216,  it  was  held  that  a  statute 
authorizing  the  purchase  of  furniture  tor  a. 
schoolhouse  did  not  authorize  the  purchase  of 
a  "  Normal  Series  Grammar  Chart."  The 
court  said:  "  The  term  furniture,  used  in  the 
statute,  was  evidently  intended  to  embrace 
only  such  articles  as  were  generally  understood 
to  be  in  general  use  in  schoolhouses  as  a  part 
of  the  furniture  of  the  house,  as  distinguished 
from  appliances  and  apparatus  that  may  be 
used  in  instructing  the  scholars." 

China.  —  Under  a  bequest  of  furniture,  china 
has  been  held  to  pass,  whether  useful  or  orna- 
mental. Kelly  v.  Powlet,  Ambl.  605,  1  Dick. 
359;  Hele  v.  Gilbert,  2  Ves.  430;  Cole  v.  Fitz- 
gerald, 1  Sim.  &  St.  189;  Field  v.  Peckett,  29 
Beav.  573;  Endicott  v.  Endicott,  41  N.  J.  Eq. 
93- 

Clocks.  —  A  clock  has  been  held  to  be  in- 
cluded in  the  term  furniture.  Pellew  v.  Hors- 
ford,  4  W.  R.  442,  25  L.  J.  Ch.  352.  See  also 
Slanning  v.  Style,  3  P.  Wms.  334. 

Coins,  Guns,  Pistols,  Jewelry,  Tricycles,  and  Sci- 
entific Instruments.  —  A  direction  in  a  will  that 
"  the  furniture,  goods,  and  chattels  "  be  not 
sold  during  the  life  of  the  testator's  wife,  but, 
at  her  death,  be  divided  among  the  executors, 
did  not  include  jewelry,  coins,  guns,  pistols, 
tricycles,  and  scientific  instruments,  but  was 
confined  to  those  things  "  which  were  actually 
in  the  house  or  were  necessary  for  the  use  and 
comfort  of  the  testator's  wife  in  the  enjoyment 
of  the  life  interest  which  he  gave  her."  Man- 
ton  v.  Tabois,  54  L.  J.  Ch.  1008. 

Cooking  Stove.  —  A  cooking  stove  has  been 
held  to  be  an  article  of  household  furniture. 
Crocker  v.  Spencer,  2  D.  Chip.  (Vt.)  68;  Hart 
v.  Hyde,  5  Vt.  328. 

Farming  Stock,  Carriages,  Etc.  —  Farming 
stock  is  not  furniture.  Pennefather  v.  Bury, 
9  Ir.  Eq.  R.  586. 

In  Stone  v.  Parker,  29  L.  J.  Ch.  874,  and 
Pennefather  v.  Bury,  9  Ir.  Eq.  R.  586,  it  was 
held  that  carriages  and  horses  did  not  pass  un- 
der bequests  of  furniture.  But  in  Kennedy 
v.  Keily,  28  Beav.  223,  it  was  held,  where  the 
testator  occupied  a  house  at  B.  and  stables  in 
the  neighborhood,  under  different  titles,  and 
bequeathed  the  lease  of  the  house  at  B,  with 
"  all  buildings  belonging  to  me,  furniture  and 
what  the  said  buildings  may  contain."  that  the 
stables  and  carriages  and  horses  therein  passed 
to  the  legatee. 

Farming  Utensils  have  been  held  not  to  pass 
as  household  furniture.  Fitzgerald  v.  Field, 
1  Russ.  416. 

Linen.  —  Furniture  has  been  held  to  include 
linen.  Cremorne  v.  Antrobus,  5  Russ.  312,  7 
L.  J.  Ch.  88;  Kelly  v.  Powlet,  Ambl.  605;  En- 
dicott z>.  Endicott,  41  N.  J.  Eq.  93. 

Mirror.  —  A  magnificently  jewelled  mirror 
worth  four  thousand  six  hundred  pounds,  and 
a  stereoscope,  are  not  furniture  within  the  term 
as  used  in  a  schedule  of  dock  rates.  South- 
ampton Dock  Co.  v.  Hill,  14  C.  B.  N.  S.  243, 
108  E.  C.  L.  243. 

Organ.  —  In  Cole  v.  Fitzgerald,  1  Sim.  &  St. 
189,  an  organ  was  held  to  pass  under  the  words 
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"  household  furniture  and  other  household 
effects." 

Personal  Ornaments. — The  word  furniture 
does  not  include  articles  exclusively  of  per- 
sonal ornament  and  not  adapted  to  the  use  or 
ornament  of  the  house.  Tempest  v.  Tempest, 
2  Kay  &  J.  635.  See  supra,  this  nole,  China; 
and  see  Towns  v.  Pratt,  33  N.  H.345;  Field  v. 
Peckett,  29  Beav  573. 

Parrot.  —  In  Cole  v.  Fitzgerald,  1  Sim.  &  St. 
189,  a  parrol  was  held  to  pass  under  the  words 
"  household  furniture  and  other  household 
effects." 

Piano.  —  The  defendant  contracted  to  pur- 
chase of  the  plaintiff  all  the  furniture  in  a  cer- 
tain hotel  used  by  him  in  the  business  of  inn- 
keeping.  It  was  held  that  a  piano  that  had 
been  kept  by  the  plaintiff  in  the  parlor  of  the 
hotel  for  the  use  of  its  guests  came  within  the 
contract.  Crossman  v.  Baldwin,  49  Conn. 
491. 

In  Alsup  v.  Jordan,  69  Tex.  300,  it  was  held 
that  a  statute  exempting  from  forced  sale  all 
household  and  kitchen  furniture  embraces  all 
necessary,  convenient,  or  ornamental  articles 
with  which  a  household  is  equipped,  and  may 
include  a  piano  used  for  Ihe  instruction  of  chil- 
dren in  music. 

.  But  in  Tanner  v.  Billings,  18  Wis.  165,  it 
was  held  that  a  piano  was  not  exempt.  See 
also  the  title  Exemptions  (from  Execution), 
vol.  12,  pp.  112,  123. 

And  in  Dunlap  v.  Edgerton,  30  Vt.  224,  a 
piano  was  held  not  to  be  exempt  from  attach- 
ment or  execution  as  an  article  of  household 
furniture  necessary  for  upholding  life. 

Pictures. —  Pictures  have  been  held  to  pass 
under  a  bequest  of  furniture.  Cremorne  v. 
Antrobus,  5  Russ.  312,  7  L.  J.  Ch.  88.  See 
also  Kelly  v.  Powlet,  Ambl.  605;  Endicott  v. 
Endicott,  41  N.  J.  Eq.  93;  M'Micken  v. 
M'Micken  University,  2  Am.  L.  Reg.  N.  S. 
489;  Moadinger  v.  Mechanics'  F.  Ins.  Co.,  2 
Hall  (N.  Y.)  490. 

In  Cole  v.  Fitzgerald,  1  Sim.  &  St.  189, 
paintings  were  held  to  pass  under  the  words 
"  household  furniture  or  other  household 
effects." 

In  Richardson  v.  Hall,  124  Mass.  228,  it  was 
held  that  bronzes,  statuary,  and  pictures  placed 
in  various  parts  of  a  house  in  order  to  render 
it  more  comfortable  and  agreeable  as  a  place 
of  residence,  were  to  be  included  in  the  term 
"household  furniture." 

In  Kelly  v.  Powlet,  Ambl.  605,  the  master 
of  the  rolls.  Sir  Thomas  Clarke,  decided  that 
household  furniture  comprised  everything 
that  contributed  to  the  use  or  convenience  of 
the  householder,  or  to  the  ornament  of  the 
house.  And  in  Cremorne  v.  Antrobus,  5  Russ. 
312,  Lord  Lyndhurst  declared  that  a  bequest 
to  the  wife  of  the  testator's  leasehold  house, 
with  all  the  furniture  therewith  belonging, 
embraced  pictures  placed  in  the  house  as 
ornamental  furniture. 

But  in  Ruffin  v.  Ruffin,  112  N.  Car.  107,  it 
was  said:  "  We  think  it  manifest  that  it  was 
not  the  intent  of  the  testatrix  to  give  any 
silverware,  not  mentioned,  to  the  plaintiff,  or 
any  other  person  than  the  defendant,  who 
is  the  legatee  of  all  personal  property  not 
specifically  disposed  of,  and  moreover  that 
neither  books,  portraits    nor  silverware  are 


embraced  by  the  simple  word  furniture,  as 
used  in  common  parlance." 

And  paintings  and  works  of  art  were  held 
not  household  furniture,  within  a  taxing  act. 
Lea's  Appeal,  P.  C.  P.,  June  28.  1884.  See 
also  Sumner  v.  Blakslee,  59  N.  H.  242,47  Am. 
Rep.  198,  note. 

Pistols.  —  In  Cole  71.  Fitzgerald,  1  Sim.  &  St. 
189,  a  pistol  was  held  to  pas,s  under  the  words 
"  household  furniture  and  other  household 
effects." 

Plate.  —  Plate  will  pass  under  bequests  of 
furniture.  Kelly  v.  Powlet,  Ambl.  605;  Cre- 
morne v.  Antrobus,  5  Russ.  312,  7  L.  J.  Ch.  88; 
Nicholls  v.  Osborn,  2  P.  Wms.  421;  Franklyn 
v.  Burlington,  2  Vern.  512;  Stuart  v.  Bute,  n 
Ves.  Jr.  657;  Porter  v.  Tournay,  3  Ves.  Jr. 
311;  Bunn  v.  Winthrop,  1  Johns.  Ch.  (N.  Y.) 
329.  See  also  Masters  v.  Masters,  1  P.  Wms. 
425;  Field  v.  Peckett,  29  Beav.  572.  Compare 
Ruffin  v.  Ruffin,  112  N.  Car.  107;  Jesson  v. 
Essington,  Prec.  Ch.  207. 

In  Le  Farrant  v.  Spencer,  I  Ves.  97,  it  was 
held  that  plate  for  trade  did  not  pass  under  a 
bequest  of  household  furniture.  And  see 
infra,  this  note.  Stock  in  Trade. 

Same  —  Insurance.  —  An  insurance  policy 
upon  household  furniture  excluded  plate.  It 
was  held  that  silver  spoons  and  articles  of  a 
light  kind  used  by  the  family  upon  ordinary 
occasions  were  not  necessarily  excluded  as 
plate,  but  might  be  included  in  the  term 
"household  furniture."  Moadinger  v.  Me- 
chanics' F.  Ins.  Co.,  2  Hall  (N.  Y.)  490. 

Provisions.  —  Coffee  in  a  bag,  wine  in  bottles, 
and  brandy  in  a  cask,  laid  in  by  the  testaior 
for  the  current  use  and  consumption  of  him- 
self and  family,  were  held  not  to  pass  under  a 
bequest  to  the  testator's  wife  of  all  his  "  fur- 
niture and  other  household  effects,"  in  both  of 
his  residences,  to  be  held  and  occupied  by  her 
for  her  sole  and  separate  use  and  benefit,  pro- 
vided she  should  continue  to  reside  in  either 
of  the  said  residences,  and  for  life,  if  she 
should  so  long  continue  to  reside  therein. 
Foxall  v.  McKenney,  3  Cranch  (C.  C.)  206. 
See  also  Slanning  v.  Style,  3  P.  Wms.  334; 
Porter  v.  Tournay,  3  Ves.  Jr.  311;  Marquam  v. 
Sengfelder,  24  Oregon  2. 

In  an  action  for  damages  alleged  to  be  done 
to  furniture,  it  is  error  to  admit  evidence  of 
injuries  done  to  coffee,  sugar,  and  apples. 
Whitmore  n.  Bowman,  4  Greene  (Iowa)  148. 

But  in  Brough  v.  Whitmore,  4  T.  R.  206,  it 
was  held  that  previsions  sent  out  in  a  ship  for 
the  use  of  the  crew  were  protected  by  a  policy 
of  insurance  on  the  ship  and  furniture. 

Sign.  —  In  Curtis  v.  Martz,  14  Mich.  506,  it 
was  held  that  a  wooden  statue  of  an  elephant 
used  as  a  sign  was  included  in  two  mortgages 
of  a  store  by  the  term  furniture  in  one  and 
"signs  and  furniture  "  in  the  other. 

Shotgun. —  In  Cole  v.  Fitzgerald,  1  Sim.  & 
St.  189,  it  was  held  that  a  shotgun  was  not 
furniture  unless  it  was  kept  for  the  defense  of 
the  house. 

Snuff  Boxes.  —  In  Field  v.  Peckett,  29  Beav. 
^73.  7  Jur.  N-  S.  983,  it  was  held  that  gold, 
silver,  and  china  snuff  boxes,  used  for  the  pur- 
pose of  ornaments  about  the  mansion,  passed 
under  a  bequest  of  household  furniture. 

Stationery  —  Public  Office.  —  In  Newsome  v. 
Oxford  County,  28  Ont.  442,  it  was  held  that 
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the  furniture  of  a  public  office  included  sta- 
tionery and  printed  forms. 

Stock.  —  In  Newman  v.  Newman,  26  Beav. 
220,  4  Jur.  N.  S.  1030,  it  was  held  that  a  re- 
versionary interest  in  stock  did  not  pass  under 
a  bequest  of"  household  furniture  and  effects, 
plate,  linen,  china,  glass,  books,  wearing  ap- 
parel, etc."  See  also  Marshall  v.  Bentley,  t 
Jur.  N.  S.  786. 

Stock  in  Trade.  —  Furniture  includes  only 
what  the  testator  had  for  domestic  use,  and 
not  his  stock  in  trade.  Le  Farrantz/.  Spencer, 
1  Ves.  97;  Stuart  v.  Bute,  11  Ves.  Jr.  657; 
Hooper's  Appeal,  60  Pa.  St.  220.  The  testator 
in  this  case  was  a  cabinet  maker.  But  see 
Hele  v.  Gilbert,  2  Ves.  430. 

Telescopes  have  been  held  to  pass  under  the 
words  "  household  furniture  and  implements 
of  household."  Brooke  v.  Warwick,  2  De  G. 
&  Sm.  425,  12  Jur.  912. 

Trunk.  —  In  Towns  v.  Pratt,  33  N.  H.  350, 
it  was  held  that  a  trunk  was  not  furniture. 

Watch.  —  In  Gooch  v.  Gooch,  33  Me.  535,  it 
was  held  that  a  watch  which  the  testator  had 
been  in  the  habit  of  carrying  upon  his  person 
did  not  come  under  a  bequest  of  household 
furniture. 

Wine.  —  The  term  furniture  does  not  in- 
clude wine.  Bridgman  v.  Dove,  3  Atk.  202; 
Porter  v.  Tournay,  3  Ves.  Jr.  311 ;  Slanning  v. 
Style,  3  P.  Wms.  334.  Compare  Hutchinson  v. 
Smith,  1  N.  R.  513,  8  L.  T.  N.  S.  602;  Foxall 
v.  McKenney,  3  Cranch  (C.  C.)  206. 

Wiiies,  liquors,  and  groceries  are  not  fur- 
niture.  Marquam  v.  Sengfelder,  24  Oregon  13. 

In  McWilliams  v.  Gable,  3  Pa.  Co.  Ct.  467, 
wines  were  held  not  to  be  furniture  within  a 
statute  imposing  the  tax  upon  household  fur- 
niture. 

In  Cole  v.  Fitzgerald,  I  Sim.  &  St.  189,  it 
was  held  that  wines  would  pass  under  the 
words  "  household  furniture  and  other  house- 
hold effects." 

Household  Furniture.  —  Household  furniture 
means  furniture  in  actual  use.  Bond  v. 
Tucker,  65  N.  H.  166. 

In  Towns  v.  Pratt,  33  N.  H.  350,  it  was  said: 
"  The  expression  '  household  furniture  '  must 
be  understood  to  mean  those  vessels,  utensils, 
or  goods  which,  not  becoming  fixtures,  are  de- 
signed in  their  manufacture  originally  and 
chiefly  for  use  in  the  family  as  instruments  of 
the  household  and  for  conducting  and  manag- 
ing household  affairs." 

In  Cole  v.  Fitzgerald,  1  Sim.  &  St.  189,  it 
was  said  that  the  words  "  household  furniture 
and  other  household  effects  "  would  comprise 
"  all  property  in  the  house  and  on  the  piem- 
ises  intended  for  use  or  consumption  therein 
or  for  the  ornament  thereof." 

Fixtures.  —  In  Finney  v.  Grice,  10  Ch.  D.  13, 
it  was  held  that  a  bequest  of  household  furni- 
ture would  not,  as  a  general  rule,  pass  the 
tenant's  fixtures  in  a  leasehold  house  occupied 
by  the  testator. 

But  in  Paton  v.  Sheppard,  10  Sim.  186,  it 
was  held  that,  under  a  bequest  of  household 
furniture,  fixtures  belonging  to  the  testator  in 
a  leasehold  house  occupied  by  him  would 
pass.  So  in  Peto  v.  Grissell,  5  L.  J.  Ch.  286, 
it  was  held  that  grates  passed  under  household 
furniture. 

In  a  bequest  of  "  fixtures  and  fixed  furni- 


ture," the  latter  term  is  not  synonymous  with 
the  former,  and  includes  mirrors  and  bookcases 
fastened  to  the  walls  with  nails  and  screws. 
Birch  v.  Dawson,  2  Ad.  &  El.  37,  29  E.  C.  L. 
23- 

Boarding  House  —  Beds.  —  In  Hoope's  Estate, 
1  Brews.  (Pa.)  462,  it  was  held  that  under  a 
bequest  of  all  household  furniture  all  house- 
hold effects  passed  except  those  kept  for  traffic 
or  merchandise,  and  that  under  such  a  De- 
quest  beds  etc.,  used  by  boarders  in  a  school 
kept  by  the  testatrix  passed. 

Furniture  of  a  Hotel.  (See  also  the  title  Inns 
and  Innkeepers.)  —  In  Ex  p.  Turquand,  14  Q. 
B.  D.  643,  the  Earl  of  Selborne,  L.  C,  said 
that  the  word  furniture  was  "  a  large  word  of 
description;"  and  at  p.  645  Brett,  M.  R.,  said: 
"  Furniture  must  include  everything  which 
goes  to  the  furnishing  of  an  hotel  for  the  pur- 
pose of  using  it  as  an  hotel."  See  also  New- 
some  v.  Oxford  County,  28  Ont.  444. 

A  sold  to  B,  by  a  written  contract,  the  lease 
of  a  hotel  and  all  the  furniture  in  the  hotel 
used  in  running  the  same.  The  contract 
stipulated  that  the  sale  did  not  include  the  pri- 
vate furniture  of  A.  in  his  family  rooms,  nor 
the  furniture  in  boxes  which  had  not  been  un- 
packed, nor  stores  and  supplies  on  hand,  etc. 
It  was  held  that  the  word  furniture  as  used  in 
the  contract  meant  that  with  which  the  house 
was  furnished  or  supplied;  goods,  vessels, 
utensils,  and  other  appendages,  necessaty  or 
convenient  for  carrying  on  the  house;  what- 
ever had  been  added  to  the  inteiior  of  the 
house  for  use  or  convenience.  It  was  held 
also  that  parol  evidence  was  admissible  to 
show  that  articles  were  required  for  use  and 
convenience  in  the  management  of  the  hotel. 
Bell  v.  Golding,  27  Ind.  173,  174. 

Same  —  Taxation. —  In  McWilliams  v.  Gable, 
3  Pa.  Co.  Ct.  467,  it  was  held  that  all  goods  in 
a  boarding  house  or  hotel  which  was  the 
keeper's  home  where  he  ale,  slept,  and  lived, 
excepting  the  bar  furniture,  bottles,  wines, 
and  the  like,  were  his  household  furniture 
within  an  act  imposing  taxation  on  all  house- 
hold furniture.    See  also  the  title  Taxation. 

Tavern  Furniture.  —  A  testator  died  in  the 
occupation  of  a  furnished  tavern,  where  he 
carried  on  the  business  of  hotel  keeper,  sleep- 
ing there  occasionally,  but  having  his  ordinary 
residence  in  another  house.  It  was  held  'hat 
such  part  only  of  the  tavern  furniture  as  was 
for  the  testators  own  domestic  or  personal 
use  passed  under  a  bequest  of  "all  my  *  *  * 
household  furniture."  Manning  v.  Putcell, 
24  L.  J.  Ch.  522,  3  Eq.  R.  387,  7  De  G.  M.  & 
G.  55 

Furniture  of  a  Drug  Shop.  —  In  Fo.e  v.  Hib- 
bard,  63  Ala.  410,  it  was  held  that  the  furni- 
ture of  a  drug  shop  included  not  only 
showcases  and  chairs,  but  the  soda  fountain, 
with  its  bottles  and  glasses. 

Ship's  Furniture.  —  The  furniture  of  a  ship 
includes  "  everything  with  which  a  ship  re- 
quires to  be  furnished  or  equipped  to  make 
her  seaworthy."  Weaver  v.  The  S  G  Owens, 
1  Wall.  Jr.  (C.  C.)  359.  See  supra,  this  note, 
Provisions.  And  see  the  title  Marine  Insur- 
ance. 

Where  a  ship  was  employed  in  the  grain 
trade,  and  consequently  required  to  be  fur- 
nished with  separation  cloths  and  dunnage 
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FURTHER.  (See  also  the  title  C 
means  additional ;  moreover  ;  likewise. 

mats  for  the  proper  carriage  of  her  cargo  under 
the  ordinary  circumstances  of  that  trade,  a 
time  policy  on  the  ship  and  its  furniture  was 
held  to  cover  the  cloths  and  mats,  although  on 
the  particular  voyage  on  which  the  loss  oc- 
curred they  were  temporarily,  owing  to  the 
special  nature  of  the  voyage,  not  in  use,  but 
stowed  away  in  the  forepeak.  Hogarth  v. 
Walicer.  (1899)  2  9-  B-  4<Ji. 

Second-hand  Furniture.  —  Upon  the  trial  of 
the  defendant,  on  the  charge  of  dealing  in  sec- 
ond-hand furniture  without  a  license,  a  wit- 
ness testified  that  he  saw  in  the  defendant's 
store  second-hand  furniture,  second-hand  car- 
pets, second-hand  stoves,  second-hand  ranges, 
second-hand  rugs,  second-hand  tools,  and  sec- 
ond-hand dishes.  The  defendant  objected  to 
the  admission  of  any  testimony  as  to  any  arti- 
cles other  than  those  specifically  enumerated 
in  the  complaint.  The  appellate  court  said: 
"  Furniture  is  a  word  of  very  broad  meaning, 
and  includes  all  of  the  articles  mentioned  by 
the  witness  except  '  second-hand  tools.'  " 
State  v.  Segel,  60  Minn.  507. 

Stock,  Plantation  Utensils,  and  Household  Furni- 
ture.—  Under  a  bequest  of  "  stock,  plantation 
utensils,  and  household  furniture,"  stills,  a 
boiler,  tubs  of  cider,  tools,  hogsheads,  old  iron, 
a  gun,  leather,  and  books  passed.  Kendall  v. 
Kendall,  5  Munf.  (Va.)  272. 

1.  Further. —  Jones  v.  Creveling,  19  N.  J.  L. 
133- 

Further  in  the  Sense  of  Additional.  —  In  Doe 

v.  Turner,  2  Dowl.  &  R.  398,  16  E.  C.  L.  98, 
Bayley,  J.,  said:  "  The  devises  in  this  will  are 
very  numerous  and  diversified;  but  the  testa- 
tor seems  to  have  observed  this  rule,  that 
where  he  is  making  a  second  bequest  to  a  per- 
son already  mentioned  in  the  immediately 
preceding  clause,  he  invariably  makes  use  of 
the  word  further;  but  where  he  is  making  a 
bequest  to  a  person  for  the  first  time,  he 
recommences  his  will,  as  it  were,  de  novo,  and 
makes  use  of  the  word  '  item.'  From  hence  I 
draw  this  inference,  that  he  perfectly  well 
knew  the  distinction  bel  ween  these  two  words, 
and  that  he  intended  to  use  them  in  very  dis- 
tinct senses,  and  that  the  meaning  he  had  in 
view  to  express,  when  using  the  former,  was: 
'  In  addition  to  what  I  have  already  given  to 
Henry  Wickham,  I  give  him  my  yard,'  etc., 
subject  to  a  life  estate  to  his  mother." 

Further  means  additional  and  presupposes 
something  to  which  an  addilion  can  be  made. 
Hitchings  v.  Van  Brunt,  38  N.  Y.  335. 

But  in  Fifty  Associates  v.  Howland,  5  Cush. 
(Mass.)  217,  it  was  said:  "  The  provision  in  the 
lease  is  that  if  the  rent  should  not  be  paid  the 
plaintiffs  might  enter  '  without  any  further 
demand.'  It  has  been  argued  that  the  word 
further  implies  that  a  previous  demand  had 
been  made;  but  this  would  be  an  absurdity, 
for  certainly  one  demand  would  be  sufficient, 
without  an  agreement  that  no  other  demand 
should  be  required.  The  word  is  not  so  ap- 
propriate as  the  word  '  any,'  but  we  think  it 
has  the  same  meaning  in  this  lease;  and  so  it 
has  been  construed  in  a  similar  condition, 
r  Bac.  Abr.,  tit.  Condition,  O,  2."  And  see 
Swat  v.  U.  S.,  1  Hoffm.  Land  Cas.  (U.  S.)  230. 


)VENANTS,  vol.  8,  p.  130.)  —  Further 
To  further  means  to  advance.1 

Same  —  Further  Time.  —  A  rule  of  court  pro- 
vided that  a  bill  of  exceptions  should  be  made 
up  and  signed  during  the  term  of  court  unless 
by  special  order  further  time  was  allowed. 
It  was  held  that  the  time  allowed  by  an  order 
would  be  held  to  mean  in  addition  to  the  re- 
mainder of  the  term  of  the  court.  The  court 
said:  "  '  Further  time  '  means  time  beyond  the 
expiration  of  the  term,  for  without  an  order 
the  bill  of  exceptions  can,  under  the  weil- 
understood  practice,  be  settled  at  any  time 
during  Ihe  term,  Marks  v.  Boone,  24  Fla. 
177;  Greeley  v.  Percival,  21  Fla.  429."  Lewis 
v.  Meginnis,  25  Fla.  590. 

Same  —  Further  Tax,  —  A  statute  imposing 
laxes  upon  certain  corporations  pledged  the 
faith  of  the  state  not  to  impose  any  further 
taxes.  In  const  ruing  this  provision  in  Gordon 
v.  Appeal  Tax.  Ct.,  3  How.  (U.  S.>  147,  the 
court  said:  "  '  Not  to  impose  any  further  lax 
or  burden,'  when  used  in  reference  to  some 
tax  already  imposed,  means  no  other  tax  be- 
sides that  to  which  reference  is  made.  Those 
words,  so  used,  cannot  be  limited  by  a  refine- 
ment upon  the  etymology  of  the  word  '  any  ' 
out  of  or  beyond  its  meaning  in  common  dis- 
course, to  'any  like; '  and  the  words  'any  fur- 
ther tax,'  used  with  relation  to  some  other 
tax,  will  by  common  consent,  as  it  always  has 
been,  be  intended  to  mean  any  additional  tax 
besides  that  referred  to,  and  not  any  further 
like  tax." 

Further  in  the  Sense  of  Other.  —  Fidelity  Ins., 
etc.,  Co.  v.  Loughlin,  139  Pa.  St.  619. 

Further  in  the  Sense  of  Also.  —  A  testator  or- 
dered certain  real  estate  to  be  sold,  and,  from 
the  proceeds,  one  thousand  dollars  to  be  given 
to  S.,  and,  "further,  *  *  *  out  of  the 
proceeds  of  said  sale,"  one  thousand  dollars  to 
a  certain  society.  The  fund  being  less  than 
two  thousand  dollars,  S.  and  the  society  took 
ratably.  The  court  said:  "  The  legacy  to  the 
society  is  not  from  the  residue  of  the  fund 
after  payment  of  the  legacy  to  S.  The  word 
further  is  used  in  the  sense  of  '  also,'  and  does 
not  indicate  that  the  legacv  to  the  society  is 
given  from  a  fund  from  which  another  legacy 
has  been  taken."  Sumner  v.  American  Home 
Missionary  Soc,  64  N.  H.  321.  See  also  the 
title  Legacies  and  Devises. 

Further  in  the  Sense  of  Future.  —  In  O'Fallon 
v.  Nicholson,  56  Mo.  238,  it  was  held  that  a 
release  by  a  lessor  of  his  lessee  from  further 
liability  under  his  lease  was  not  a  release  from 
liability  for  taxes  already  proved  and  which, 
by  the  terms  of  the  lease,  the  lessee  had  as- 
sumed to  pay.  The  word  further  as  there 
used  was  held  to  mean  future. 

An  Increase  of  Taxes  is  covered  by  a  covenant 
in  a  lease  by  the  tenant  to  pay  all  further  and 
additional  rates  and  taxes.  Graham  v.  Wade, 
16  East  29.  See  also  the  titles  Landlord  and 
Tenant;  Leases. 

Further  Evidence.  —  The  words  "  further  evi- 
dence," as  applied  to  a  hearing  in  an  appellate 
court,  have  been  held  to  mean  "  evidence  not 
used  at  the  trial  or  hearing  in  the  court  be- 
low."   In  re  Chennell,  8  Ch.  D.  505. 

Further  Jurisdiction.  —  A  constitutional  pro- 
vision giving  to  certain  courts  "  such  further- 
:  Volume  XIV. 


Definitions. 


FUR  THUR  A  D  VA NCES  —  FUTURE. 


Definitions. 


FURTHER  ADVANCES.  —  Sec  the  title  MORTGAGES. 

FURTHER  ASSURANCE.  —  See  the  title  COVENANTS,  vol.  8,  p.  130. 

FURTHER  HEARING.  —  See  the  titles  CONSTITUTIONAL  Law,  vol.  6,  pp. 
962,  972,  992:  Justice  of  the  Peace;  and  see  16  Encyc.  of  Pl.  and  Pr., 
p.  818,  title  Preliminary  Examination. 

FUTURE.  —  See  note  1. 


civil  and  criminal  jurisdiction  as  may  be  con- 
ferred by  law  "  does  not  authorize  the  legisla- 
ture lo  extend  the  territorial  limits  of  their 
jurisdiction,  but  confines  the  power  to  enlarg- 
ing the  subject-matter  thereof.  Landers  v. 
Staten  Island  R.  Co.,  53  N.  Y.  450. 

Further  Notice.  —  A  cily  charter  required 
that  all  work  for  the  city  should  be  let  by  con- 
tract to  the  lowest  tidder,  and  due  notice 
should  be  given  of  the  time  and  place  of  let- 
ting. Another  clause  provided  for  the  publi- 
cation of  notice  to  the  property  owners  to  do  the 
work  within  a  reasonable  time  before  the 
street  commissioner  should  be  authorizsd  to 
let  the  work  on  contract.  A  private  statute 
amended  a  charter  by  adding:  "  And  if  said 
work  be  not  done  within  the  time  limited  in 
such  contract,  *  *  *  the  said  commis- 
sioner may  relet  such  work  without  further 
noiice."  It  was  held  that  the  words  "  fur- 
ther notice  "  dispensed  with  the  notice  to  the 
lot  owner,  but  not  with  notice  of  reletting  of 
the  contract.  Mitchell  v.  Milwaukee,  18  Wis. 
92.  See  also  the  titles  Municipal  Corpora- 
tions; Notice;  Streets  and  Sidewalks; 
Special  Assessments. 

Further  Order  —  Temporary  Injunction. —  In 
Curtiss  v.  Bachman,  no  Cal.  438,  it  was  said: 
"  When  the  plaintiff  at  the  commencement  of 
the  action  applied  for  the  injunction,  the  court 
deemed  it  proper  that  the  defendant  should  be 
heard  before  granting  the  writ,  and  made  an 
order  to  that  effect.  Upon  this  application  the 
judge  was  authorized  to  restrain  the  defend- 
ant '  in  the  meantime.'  Code  Civ.  Pro.,  §  530. 
The  provision  in  the  order  restraining  the  de- 
fendant '  until  the  further  order  of  the  court ' 
had  no  other  meaning  than'  in  the  meantime,' 
or  until  the  decision  upon  the  order  to  show 
cause.  Sweet  v.  Mowry,  71  Hun  (N.  Y.)  381." 
See  also  the  title  Injunctions. 

Further  Waste.  (See  also  the  title  Waste.) 
—  In  Episcopate  Fund  v.  Matteson,  (Supm. 
Ct.  Spec.  T.)  12  N.  Y.  St.  Rep.  370,  it  was  held 
that  the  term  "  further  waste  "  did  not  include 
the  removal  of  wood  or  timber  already  cut. 

Wills  — Fee.  (See  also  the  title  Wills.)  — 
"  The  terms  '  item,'  further,  '  moreover,'  are 
commonly  used  in  the  beginning  of  a  new  de- 
viseor  bequest,  without  indicating  any  particu- 
lar intention  in  the  disposition  of  the  property." 
Where  a  devise  to  A,  in  fee,  was  followed  by: 
"  Further,  I  wish  to  give  unto  B  *  *  * 
one  other  three-story  house,"  etc.,  the  word 
further  was  held  not  sufficient  to  cause  a  fee 
to  pass  in  the  latter  devise.  Burr  v.  Sim,  1 
Whart.  (Pa.)  264. 

Further — Final  Decree.  —  See  the  title  Final 
Judgments  and  Decrees,  vol.  13,  p.  23. 

To  Further.  —  In  Re  Moseley,  4  Times  Rep. 
301,  it  was  held  that  a  testamentary  gift  to 
further  the  teaching  of  certain  doctrines  was 
not  within  the  mortmain  acts.  See  also  the 
title  Mortmain. 

1.  Future  Action.    (See  also  the  title  Poor 
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and  Poor  Laws.)  —  A  statute  provided  that  an 
action  might  be  maintained  by  one  town 
against  another  for  the  expenses  incurred  for 
the  support  of  a  pauper  whose  legal  settle- 
ment was  established  in  such  town,  and  that  a 
recovery  in  such  action  should  bar  the  town 
against  which  it  should  be  had  from  disputing 
the  settlement  of  such  pauper  with  the  town 
so  recovering  in  any  future  action.  In  con- 
struing this  statute  in  Bangor  v.  Brunswick, 
33  Me.  355,  the  court  said:  "The  words 
'  future  action  '  may  be  fairly  construed  to 
mean  an  action  to  be  tried  after  a  judgment 
had  been  recovered  by  one  town  against  the 
other  for  the  support  of  the  same  pauper." 

Future  Children.  —  The  words  "  future  chil- 
dren "  in  a  will  may  be  limited  to  children 
who  come  into  existence  after  the  will  itself 
has  really  come  into  existence,  that  is  lo  say, 
after  the  testator's  death.  Occleston  v.  Fulla- 
love,  L.  R.  9  Ch.  160.  See  also  the  title 
Wills. 

Future  Date.  —  An  agreement  to  pay  a  com- 
mission to  an  agent  upon  a  sale  at  any  future 
date  is  not  valid  for  all  time,  but  only  for  a  rea- 
sonable time.  Houghton  v  Orgar,  I  Times 
Rep.  653.  See  generally  the  title  Real-Estate 
Brokers. 

Future  Earnings.  —  Money  to  become  due  for 
labor  and  materials  furnished  under  an  entire 
contract  not  yet  completed  is  "  future  earn- 
ings," within  the  meaning  of  an  act  making 
unrecorded  assignments  of  ftiture  earnings 
invalid  against  trustee  process.  Somers  v. 
Keliher,  115  Mass.  165.  See  also  the  titles 
Garnishment,  post;  Recording  Acts. 

Future  Edition.  —  The  bequest  of  the  copy- 
right of  a  book,  with  the  renewal  rights  of  all 
previous  and  future  editions,  passes  an  edition 
in  press  at  the  time  of  the  testator's  death;  it 
does  not  go  to  the  residuary  legatees  with  the 
unsold  copies  specified  as  part  of  the  residue. 
Hone  v.  Kent,  6  N.  Y.  390. 

Future  Extension  or  Branches.  —  The  words 
"  future  extensions  or  branches  "  in  a  con- 
tract between  two  connecting  railroad  corpora- 
tions for  a  division  or  drawback  of  freights 
and  fares  over  their  roads  or  any  future  ex- 
tensions or  branches  of  the  same,  were  held 
not  to  apply  to  extensions  then  unauthorized 
by  the  legislature.  The  court  said:  "There 
is  nothing  in  this  contract,  certainly  by  ex- 
press words,  to  show  that  the  parties  contem- 
plated at  any  future  time  the  construction  of 
any  lines  not  then  authorized.  Such  an  impli- 
cation, is,  however,  sought  from  the  general 
words  '  any  future  extensions  or  branches,' 
but  that  could  not  be  permitted  unless  it  was 
necessary  to  look  beyond  the  scope  of  existing 
powers  to  satisfy  the  words."  Morris,  etc., 
R.  Co.  v.  Sussex  R.  Co.,  20  N.  J.  Eq.  557. 

Future  Fortune.  —  A  settlement  provided  that 
all  future  fortune  acquired  by  one  of  the  par- 
ties should  be  settled  in  a  certain  way.  It 
was  held  that  this  applied  to  property  the  title 
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FUTURE  ACQUIRED  PROPERTY.  —  See  the  titles  ACCESSION,  vol.  I,  p.  247  ; 
Assignments,  vol.  2,  p.  1026;  Catching  Bargain,  vol.  5,  p.  764;  Chattel 
Mortgages,  vol.  5,  p.  979;  Equitable  Mortgages,  vol.  11,  pp.  71,  72,  76; 
Executions,  vol.  11,  p.  673;  Gambling  Contracts,  post;  Judgments; 
Liens;  Mortgages;  Remainders  and  Executory  Interests;  Sales; 
Wills. 

FUTURE  ADVANCES.  —  See  the  title  Mortgages. 

FUTURE  ESTATE.  (See  also  the  titles  Estates,  vol.  11,  p.  364; 
Remainders  and  Executory  Interests;  Reversions.) —  A  future  estate 
is  an  estate  limited  to  commence  in  possession  at  a  future  day,  either  with  or 
without  the  intervention  of  a  precedent  estate,  or  on  a  determination  by  lapse 
of  time  or  otherwise  of  a  precedent  estate  created  at  the  same  time.1 

FUTURES.  —  See  the  title  Gambling  Contracts,  post. 

GAG.  (See  also  the  title  COPYRIGHT,  vol.  7,  p.  508.)  —  A  word,  a  sentence, 
or  a  passage  of  two  or  more  sentences,  not  in  a  drama  as  composed  by  the 
author,  but  interpolated  and  uttered  on  the  stage  by  a  player.8 

GAGE.  —  See  the  titles  Pawnbrokers  ;  Pledge  and  Collateral 
Security. 


of  which  was  in  existence  at  the  time  when 
the  settlement  was  made,  but  the  enjoyment 
of  which  was  not  acquired  until  afterwards. 
Grafftey  v.  Humpage,  I  Beav.  46 

Future  Interests  —  Married  Women.  (See  also 
the  titles  Remainders  and  Executory  Inter- 
ests; Separate  Property  of  Married  Wo- 
men.)—  An  English  statute  enabled  a  married 
woman  to  dispose  of  every  future  or  reversion- 
ary interest.  It  was  held  that  the  future  in- 
terests contemplated  by  the  act  were  interests 
to  which  at  the  date  of  the  disposal  by  the  deed 
the  married  woman  had  some  title  at  law  or 
in  equity.    Allcard  v.  Walker,  (1S96)  2  Ch.  380. 

Future  Preferences.  —  A  statute  provided  thai 
all  future  preferences  by  bankruptcy  should 
be  void.  It  was  held  that  the  word  future  in 
that  statute  included  all  preferences  given  after 
the  passage  of  the  act,  even  before  it  took 
effect.  Day  v.  Bardwell,  97  Mass.  255.  See 
also  Hutchins  v.  Taylor,  5  Law  Reporter  289; 
Weiner  v.  Farnum,  2  Pa.  St.  151;  Swan  v. 
Liltlefield,  4  Cush.  (Mass.)  574;  and  see  the 
titles  Insolvency  and  Bankruptcy;  Statutes. 
Compare  In  re  Chadmick,  5  Law  Rep.  (U.  S.) 
457.  5  Fed.  Cas.  No.  2,569;  Hutchins  v. 
Taylor,  5  Law  Rep.  (U.  S.)  289,  12  Fed.  Cas. 
No.  6,953. 

Future  Marriage.  —  A  testator  gave  the  in- 
come of  a  fund  for  life  to  his  sister,  who  was 
sixty-eight  years  of  age  and  married  to  a  sec- 
ond husband,  and  after  her  death  to  the  chil- 
dren by  her  "  then  present  or  any  future 
husband."  His  sister  had  children  by  both 
her  first  and  second  husbands.  It  was  held 
that  the  children  of  her  former  marriage  were 
not  excluded.  Pasmore  v.  Huggins,  21  Beav. 
103. 

Future  Time — Self-Defense.  (See  also  the  title 
Self- Defense.) — In  atrial  for  homicide,  the 
court  instructed  that  "  No  one  can  attack  and 
kill  another  because  he  may  fear  injury  at 
some  future  time."  This  was  held  no  error. 
The  appellate  court  said:  "  He  claims  that  all 
time  that  has  not  actually  transpired,  or  is  not 
actually  transpiring,  is'  future  time;'  and  to 
fear  that  death  will  be  inflicted  instantly  or  im- 
mediately is  in  fact  to  '  fear  injury  at  some 


future  lime.'  Now  the  fact  is,  people  seldom, 
if  ever,  use  the  words  'future  time  '  in  the 
sense  in  which  the  defendant  desires  to  use 
them.  The  court  did  not  use  them  in  that 
sense;  nor  could  the  jury  have  believed  that 
the  court  intended  to  so  use  them.  '  Present 
time  '  usually  means  a  period  of  time  of  some 
appreciable  duration,  and  generally  of  some 
considerable  duration.  It  may  mean  a  day,  a 
year,  or  a  century.  We  often  speak  of  the 
present  century  and  of  future  centuries. 
4  Present  time  '  usually  means  some  period  of 
time  within  which  certain  transactions  are  to 
lake  place;  and  '  future  time  '  usually  means 
a  period  of  time  to  come  after  such  present 
time,  and  after  the  peiiod  of  time  when  such 
transactions  have  actually  taken  place." 
State  v.  Rose,  30  Kan.  505. 

1.  Moore  v.  Littel,  41  N.  Y.  75;  Nicoll  v.  New 
York,  etc.,  R.  Co.,  12  N.  Y.  133;  Sabledowsky 
v.  Arbuckle,  50  Minn.  475;  L'Etourneau  v. 
Henquenet,  89  Mich.  428;  Griffin  v.  Shepard, 
124  N.  Y.  76;  Crooke  v.  Kings  County,  97  N. 
Y.  449;  Leslie  v.  Marshall,  31  Barb.  (N.  Y.) 
564;  Sayer  v.  Dufaur,  11  Q.  B.  338,  63  E.  C. 
L.  338:  2  Bl.  Com.  164. 

Future  Estates  or  Interests  —  Limitation  of  Ac- 
tions. (See  also  title  Limitation  of  Actions.) 
—  A  statute  of  limitations  provided  for  claims 
in  respect  of  estates  in  reversion  or  remainder 
or  other  future  estates  or  interests.  In  James 
v.  Salter,  3  Bing.  N.  Cas.  544,  32  E.  C.  L.  245, 
Tindal,  C.  J.,  said  that  these  words  were  large 
enough  to  comprehend  executory  devises.  See 
also  Doe  v.  Liversedge,  11  M.  &  W.  517; 
Lewis  v.  Rees,  3  Kay  &  J.  132;  Astley  v. 
Essex,  L.  R.  18  Eq.  290;  Jumpsen  v.  Pitchers, 
13  Sim.  327;  Doe  v.  Bramston,  3  Ad.  &  El.  63, 
30  E.  C.  L.  30. 

2.  Gags  are  not  capable  of  being  the  sub- 
jects of  literary  property.  But  the  communi- 
cation of  them  by  the  actor  to  a  rival  of  his 
managers,  who  is  infringing  the  latter's  rights 
of  production,  is  a  breach  of  confidence  from 
which  a  court  of  equity  will  not  allow  the  rival 
manager  to  derive  an  advantage  to  the  other's 
prejudice.  Keene  v.  Wheatley,  5  Pa.  L.  J. 
Rep.  501,  523. 
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Definitions. 


GAIN.  —  See  note  I. 

GALLON.  (See  also  the  title  WEIGHTS  AND  MEASURES.)  —  The  standard 
measure  of  capacity  of  liquids.  It  contains  two  hundred  and  thirty-one  cubic 
inches.8 

GAMBIA.  —  See  note  3. 

GAMBLING.  —  See  the  titles  Gambling  Contracts;  Gaming ;  Gaming 
Houses,  post. 


1.  A  Mutual  Insurance  Company  is  an  associa- 
tion formed  for  the  purpose  of  carrying  on  a 
business  for  the  acquisition  of  gain,  within  the 
meaning  of  an  act  requiring  the  registration 
of  such.  Its  object  is  none  the  less  gain,  be- 
cause ti:e  latter  arises  from  a  loss.  A  diminu- 
tion of  a  loss  is  a  gain.  Padstow  Total  Loss, 
etc.,  Assur.  Assoc.,  20  Ch.  D.  145,  51  L.  J.  Ch. 
344.  See  also  the  titles  Benevolent  or  Bene- 
ficial Associations,  vol.  3,  p.  1041;  Corpora- 
tions (Private),  vol.  7,  p.  651. 

Taxation.  (See  also  the  title  Taxation.)  — 
Where,  by  the  terms  of  the  life  policies  of  an 
insurance  company,  two-thirds  of  the  surplus 
of  receipts  over  payments  in  respect  of  such 
policies  were  payable  every  five  years  to  the 
policy  holders,  and  the  remainder,  after  the 
payment  of  the  expenses  of  the  business,  to 
the  stockholders,  the  two-thirds  were  "  annual 
profits  or  gains,"  within  the  meaning  of  an  in- 
come tax  act.  Last  v.  London  Assur.  Co., 
10  App.  Cas.  438.  See  Mersey  Docks,  etc., 
Board  v.  Lucas,  8  App.  Cas.  905. 

Same.  —  The  Advance  in  Value  of  government 
bonis,  over  their  cost,  was  held  not  to  be 
"  gains,  profit,  and  income,"  within  the  mean- 
ing of  those  terms  as  used  in  an  income-tax 
act.  Gray  v.  Darlington,  15  Wall.  (U.  S.)  63. 
See  generally  the  title  Taxation. 

Gained  the  Suit.  —  In  Moss  v.  Richie,  50  Mo. 
App.  75,  the  defendant  had  been  sued  in  eject- 
ment by  one  F.  and  employed  the  plaintiffs  as 
attorneys  to  defend  him,  agreeing  to  pay  them 
a  certain  fee  if  they  gained  the  suit.  The 
plaintiffs  filed  a  general  denial  in  F.'s  suit  and 
told  the  defendant  to  get  an  abstract  of  title. 
In  doing  this  the  defendant  learned  that  F. 
had  no  title,  but  that  the  title  was  in  a  third 
party,  from  whom  the  defendant  then  pur- 
chased. It  was  held  that  the  plaintiffs  gained 
the  suit  in  the  sense  of  the  contract.  See  also 
the  title  Attorney  and  Client,  vol.  3,  p. 
278. 

2.  Standard  Gallon.  —  This  is  the  standard 
United  States  gallon  which  was  communicated 
to  the  states  in  accordance  with  the  resolution 
of  Congress  of  June  14,  1836,  and  which  is 
adopted  by  most  of  the  states  by  statute,  with- 
out description.  16  Op.  Atty.-Gen.  359,  con- 
struing Rev.  Stat.  U.  S.,  §  2504,  schedule  I). 

A  Gallon  for  Beer  Measure  contains  282  cubic 
inches.    Pub.  Stat.  N.  H.  (1891),  c.  125,  §  1. 


This  is  used  to  measure  milk  in  Minnesota. 
Stat.  Minn.  (1894),  §  2201. 

Wine  Gallon.  —  But  when  a  revenue  law  im- 
posed a  duty  of  thirty  five  cents  per  gallon  on 
ale,  porter,  and  beer,  it  was  held  that  by  gal- 
lon was  meant  the  wine  gallon  of  commerce, 
containing  231  cubic  inches  of  measurement. 
The  court  said:  "  Prof.  Alexander  D  Bache, 
United  States  superintendent  of  weights  and 
measures,  in  his  report  to  the  secretary  of  the 
treasury,  dated  December  30,  1856,  says  that 
'  the  standard  of  liquid  capacity  measures 
should  be  the  gallon  containing  231  cubic 
inches.'  See  Senate  Ex.  Doc.  No.  27,  34th 
Cong  .  3d  Sess.  Under  the  word  gallon  in 
Worcester's  Dictionary,  it  is  said  that  the  wine 
gallon  of  231  cubic  inches  is  the  government 
or  customs  gallon  of  the  United  States;  in 
Webster's  Dictionary,  that  the  standard  gallon 
of  the  United  States  contains  231  cubic  inches; 
in  Appletons'  Cyclopaedia,  that  the  gallon  of 
the  United  States  is  the  standard  or  Win- 
chester wine  gallon  of  231  cubic  inches. 
Bouvier,  in  his  Law  Dictionary,  defines  a  gal- 
lon as  '  a  liquid  measure  containing  231  cubic 
inches,  or  four  quarts.'  Heyl,  U.  S.  Import 
Duties,  pt  3,  p.  53  states  that  '  the  United 
States  standard  gallon  is  to  the  British  im- 
perial standard  gallon  nearly  as  5  is  to  6,' 
which  gives  our  standard  gallon  as  231  cubic 
inches."    Nichols  v.  Beard,  15  Fed.  Kep.  437. 

Proof  Gallons.  —  An  indictment  charged  the 
defendants  with  manufacturing,  contrary  to 
law,  one  thousand  gallons  of  proof  spirit.  It 
was  held  that  the  phrase  "  gallons  of  proof 
spirit,"  as  there  used,  meant  the  same  thing 
as  "  proof  gallons  of  spirit  "  mentioned  in  the 
revenue  statute  under  which  the  indictment 
was  brought,  viz.,  the  gallons  which,  if  the 
liquor  were  of  exact  proof,  it  would  measure, 
and  that  the  evidence  would  not  be  confined 
to  spirits  which  were  actually  of  proof  strength. 
U.  S.  v.  Fox,  1  Lowell  (U.  S.)  202. 

Five  Gallons,  —  As  to  the  sale  of  less  than  five 
gallons  of  intoxicating  liquors  see  the  title 
Intoxicating  Liquors.  And  see  State  v. 
Lavake,  26  Minn.  526,  37  Am.  Rep.  415. 

3.  Gambia.  —  In  Hallett  v.  Smythe,  5  Int. 
Rev.  Rec.  69,  11  Fed.  Cas.  No.  5,959,  it  was 
held  that  gambia  was  synonymous  with  "  terra 
japonica  "  as  the  latter  term  was  used  in  a 
revenue  act.  See  also  the  title  Revenue  Laws. 
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By  William  Herbert  Page. 

I  Definition  and  Analogies.  581. 

1.  Definition,  581. 

2.  Analogies  to  Other  Contracts,  581. 

IL  Elements  of  Gambling  Contracts,  582. 

1.  Failure  of  Consideration,  582. 

2.  Risk,  582. 

3.  Thing  of  Value,  582. 

4.  Event,  584. 

5.  Executed  and  Executory  Considerations,  585. 

HI.  Status  of  Gambling  Contracts  at  Law,  586. 

1.  At  Common  Law,  586. 

a.  Development  of  Common  Law  —  English  Doctrine,  586. 

(1)  Early  Assumption  of  General  Validity,  586. 

(2)  Theory  of  Discretion  of  Trial  Judge,  586. 

(3)  Theory  of  Validity  with  Exceptions,  586. 

{a)  General  Rule,  586. 

(fi)  Classes  of  Lnvalid  Wagers,  587. 

aa.  Forbidden  by  Statute,  587. 

bb.  Prejudicial  to  Lnterests  and  Feelings  of  Third 
Persons,  587. 

cc.  Prejudicial  to  Public  Peace,  587. 

dd.  Contrary  to  Public  Policy,  588. 

b.  Common  Law  as  Lnterpreted  by  Courts  of  United  States,  589. 

(1)  Jurisdictions  where  Gambling  Contracts  Are  Held  Lnvalid 

at  Common  Law,  589. 

(2)  Jurisdictions  7vhere  Statute  of  Anne  Ls  Held  to  Be  Part  of 

Common  Law,  589. 

(3)  Jurisdictions  Adopting  English  Doctrine  as  to  Validity  of 

Wagers,  590. 

2.  Under  Statutes,  590. 

a.  English  Statutes,  590. 

(1)  Object  of  Earlier  Statutes,  590. 

(a)  To  Compel  Amusements  of  a  Military  Character,  590 
(J>)  To  Repress  Gambling  as  Lnjurious  Per  Se,  591. 

(2)  Object  of  Modern  Statutes,  591. 

(a)  Ln  General,  591. 

(b)  To  Check  Gambling  Lnter  Partes,  591. 
(f)  To  Annul  Collateral  Contracts,  592. 

b.  Statutes  in  United  States,  592. 

(t)  Ln  General,  592. 

(2)  Construction,  592. 

(3)  Classification  as  to  Nature,  592. 

3.  Distinction  Between  Void  and  Lllegal,  592. 

a.  England,  592. 

b.  United  States,  593. 

(1)  Where  Distinction  Ls  Recognized,  593. 

(2)  Where  Distinction  Ls  Not  Recognized,  593. 

4.  Bankruptcy,  593. 

TV.  Status  of  Gambling  Contracts  in  Equity,  594. 

1.  Early  View,  594. 
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2.  Under  Statute  of  Anne,  594. 

3.  Modern  Doctrines,  595. 

a.  Doctrine  Generally  Recognized  that  Equity  Gives  Relief,  595. 

b.  Minority  Doctrine  that  Equity  Grants  No  Relief,  595. 

4.  Injunctions  Against  Futur   Gambling,  595. 

V.  Cheating,  596. 

1.  At  Common  Law,  596. 

a.  Liability  of  Winner,  596. 

b.  Rights  of  Loser,  596. 

(1)  Where  Loser  Pays  Without  Full  Knowledge,  596. 

(2)  Where  Loser  Fays  With  Full  Knowledge,  596. 

2.  Under  Modern  Statutes,  596. 

a.  jurisdictions  where  Relief  Ls  Given,  596. 

b.  jurisdictions  where  Relief  Ls  Denied,  596. 

VI  Licenses,  596. 

VH  Classes  of  Gambling  Contracts,  597. 

1.  Ln  General,  597. 

2.  Undisguised  Gambling  Contracts,  597. 

a.  Bets  and  Wagers,  597. 

(1)  Ln  General,  597. 

(2)  Definitions,  597. 

(3)  Classes  of  Bets,  597. 

(a)  Election  Bets,  597. 

aa.  Lnvalidity,  597. 
bb.  Reasons  for  Lnvalidity,  597. 
/  cc.  Classes  of  Elections  Included,  598. 

dd.  Classes  of  Elections  on  which  Courts  Are  Not 
Harmonious,  598. 
(b~)  Bets  on  . Horse  Races,  598. 

aa.  Where  Especially  Favored,  598. 
bb.  Where  Unenforceable,  599. 

b.  Gaming,  599. 

(1)  Definition,  599. 

(2)  Extent  of  Meaning  of  "  Gaming"  599. 
(.  Lotteries,  600. 

(1)  Definition,  600. 

(2)  Extent  of  Meaning  of  "  Lottery,"  601. 

(3)  Distribution  by  Lot  Not  a  Lottery  where  Nothing  of  Vmtut 

Ls  Risked,  601. 

(4)  Special  Types  of  Lottery,  602. 

(a)  Gift  Enterprises,  602. 

(£)  Missing-word  Contests,  602. 
(c)  Policy,  602. 

(5)  Status  at  Law,  602. 

(6)  Rights  of  Parties  to  Lottery,  602. 

\d)  No  Recovery  for  Price  of  Tickets.  602. 

(b)  No  Recovery  for  Prize,  603. 

(7)  Foreign  Lotteries,  603. 
a.  Pool  Selling,  603. 

3.  Disguised  Gambling  Contracts,  603. 

a.  Ln  General,  603. 

b.  Extrinsic  Evidence  Admissible,  604. 

C  Classes  of  Disguised  Gambling  Contracts,  604. 

(1)  Sales  on  Contingent  Payment,  604. 

(2)  Contracts  for  Future  Differences,  604. 

(«)  Definition,  604. 

(Jj)  Technical  Terms,  605. 

(V)  Method  of  Gambling  in  Future  Differences,  606. 
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(d)  Future  Contracts  Approved  by  Law,  606. 
aa.  Future  Short  Sales ,  606. 
bb.  Margins,  608. 
cc.  Options,  608. 
dd.  Sale  and  Resale,  609. 
ee.  Settling  Differences,  609. 
ff.  Ringing  Out,  609. 
(<)  Future  Contracts  Not  Approved  by  Law,  609. 
aa.  Ln  General,  609. 
bb.  Intention  to  Gamble,  610. 

(aa)  Where  Roth  Far  ties  Intend  to  Gamble, 
610. 

(bb)  Where  One  Only  Intends  to  Gamble,  611. 
(cc)  Special  Statutory  Rule,  611. 
(dd )  Effect  of  Abandonme?it  of  Intention  to 
Gamble,  612. 

(/")  Corners,  612. 

aa.  Illegality  as  Gambling  Contracts,  612. 
bb.  Illegality  as  in  Restraint  of  Trade,  612. 

(g)  Bohemian  Oats  Contracts,  613. 

(h)  Endowment  Associations,  613. 
(/)  Insurance,  6\$. 

▼m  Legitimate  Business  Contracts  Confused  with  Gambling  Contracts, 

614. 

1.  Insurance,  614. 

2.  Frizes  and  Fremiums,  614. 

a.  Nature  and  Definition,  614. 

b.  Where  No  Entrance  Fee  Is  Charged,  614. 

c.  Where  Entrance  Fee  Is  Charged,  614. 

(1)  Where  Frize  Is  Not  Dependent  on  Amount  of  Entrance 

Fees,  614. 

(2)  Where  Prize  Is  in  Fart  Dependent  on  Amount  of  Entrance 

Fees,  615. 

(3)  Where  Prize  Is  Entirely  Dependent  on  Amount  of  Entrance 

Fees,  616. 

d.  Special  Statutory  Rules,  617. 

3.  Contracts  Which  Are  in  Form  Gambling  Contracts,  but  Lack  Some  Essen- 

tial Element,  617. 

DL  Evidence  in  Gambling  Contracts,  617. 

1.  Undisguised  Gambling  Contracts,  617. 

2.  Disguised  Gambling  Contracts,  617. 

a.  In  General,  617. 

b.  Extrinsic  Evidence,  617. 

(1)  Necessity,  617. 

(2)  Admissibility,  617. 

(3)  Question  of  Fact  for  Jury,  618. 

(4)  Burden  of  Proof,  618. 

c.  Evidence  in  Special  Classes  of  Gambling  Contracts,  619. 

(1)  Contingent  Contracts,  619. 

(2)  Contracts  for  Future  Differences,  620. 

(a)  Evidence  of  Intention  Direct,  620. 

(b)  Admissibility   of   Various  Circumstances   to  Prcn  e 

Intent,  620 

aa.  One  Party's  Knowledge  of  Financial  Inability 
of  the  Other,  620. 

lb.  Fact  that  Parties  Settled  Disputed  Trans- 
action by  Differences,  620. 

cc.  Actual  Dealings  of  Parties  in  Other  Trans- 
actions, 621. 
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dd.  A  Party's  Dealings  with  Third  Parties,  621. 
ee.  Custom  of  Market — Habits  of  Party,  621. 
ff.  Inability  to  Show  Valid  Contracts,  621. 

X.  Eights  and  Liabilities  of  Adversary  Parties  to  Gambling  Contracts, 

622. 

1.  At  Common  Law,  622. 

2.  Under  Modern  Statutes  Invalidating  Gambling  Contracts,  622. 

a.  Winner  Cannot  Recover,  622. 

b.  Loser  Cannot  Recover  in  Absence  of  Statute,  623. 

3.  Under  Modern  Statutes  Giving  Right  of  Action  to  Loser  Who  Has 

Paid  Voluntarily,  624. 
a.  Diversity  of  Statutes,  624. 
h.  Construction  of  Statutes,  625. 

(1)  Remedial,  625. 

(2)  Penal,  625. 

(3)  Status  as  Wijiner  or  Loser  Determined  by  One  Sitting,  626. 
e.  Definition  of  Winner,  626. 

(1)  At  Ordinary  Gambling,  626. 

(2)  Ln  Gambling  on  Credit,  626. 

(3)  Several  Winning  from  One,  626. 

(a)  Where  Jointly  and  Severally  Liable.  626. 

(b)  Where  Severally  Liable,  627. 

(4)  Effect  of  ' '  Take-out, "  627. 

(5)  Winner  Allowed  to  Show  Net  Result  of  Sitting,  627. 

(6)  Winner  from  Winner  Liable  to  Original  Loser,  627. 

(7)  Principal  Liable  for  Winnings  Received  by  His  Agent,  627. 
d.  Definition  of  Loser,  627. 

(1)  Ordinary  Gambling,  627. 

(2)  Loser  of  Property  Belonging  to  Others,  628. 

(3)  Loser  of  Property  Belonging  in  Part  to  Others,  628. 

(4)  Professional  Gambler,  628. 

4.  Deeds  Given  on  Gambling  Consideration,  628. 

a.  Under  Statutes  Vesting  Title  in  Heir  of  Grantor,  628. 

b.  Under  Statutes  Revesting  Title  in  Grantor,  629. 

5.  Right  of  Oivner  to  Recoi'er  Property  Staked  and  Lost  by  Another  With- 

out His  Consent,  629. 

6.  Right  of  Loser  to  Retain  Property  Lost  by  Him  and  A fterwards  Peace- 

ably Regained,  629. 

XI  Bights  and  Liabilities  of  Parties  Jointly  Associated  in  Gambling 
Contracts,  629. 

1.  Winnings,  629. 

a.  Jurisdictions  in  Which  No  Recovery  Ls  Allowed,  629. 

b.  Jurisdictions  in  Which  Recovery  Ls  Allowed,  630. 

2.  Losses,  630. 

XH  Eights  and  Liabilities  of  Stakeholders,  631. 

1.  Definition,  63 1 . 

2.  Relation  of  Stakeholder  to  Gambling  Contract,  631. 

3.  Duty  of  Stakeholder,  631. 

a.  Before  Event,  631. 

(i)  To  Retain  Stake,  631. 
.  (2)  To  Redeliver  Stake  to  Depositors,  632. 

b.  After  Eve  tit,  632. 

(1)  To  Deliver  Stake  to  Winner,  632. 

(2)  To  Redeliver  Stake  to  Depositors,  632. 

4.  Liability  to  Parties,  632. 

a.  To  Winner,  632. 

b.  To  Depositors  Who  Repudiate  Wager,  632. 

(1)  Before  Event,  632. 

(2)  After  Event  but  Before  Payment  to  Winner,  633. 
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(3)  After  Payment  to  Winner,  634. 

5.  Demand,  634. 

a.  Demand  of  Whole  Sum  under  Claim  of  Being  Winner,  634. 

b.  Suit  as  Substitute  for  Demand,  635. 

c.  As  Condition  Precedent  to  Recovery  of  Costs  and  Interest,  635. 

d.  Form  of  Demand,  635. 

6.  Lic^biliiy  to  Real  Owner  of  Stake  Deposited  Without  His  Consent,  635. 

7.  Liability  to  General  Creditors  of  Depositor,  636. 

8.  Liability  for  Deposit  Owned  in  Part  by  Others  than  Depositor,  636. 

9.  Statutory  Liability  to  the  Public  or  to  Informer,  636. 
10.  Right  of  Depositor  in  Equity,  636. 

XIII.  Parties  to  Agreements  Collateral  to  a  Gambling  Contract,  636. 

1.  Agents  Other  than  Brokers,  636. 

a.  In  General,  636. 

b.  Liability  to  Principal  for  Property  Advanced,  636. 

c.  Whether  Liable  to  Principal  for  Winnings  Received  from  Loser, 

636. 

d.  Right  of  Principal  to  Revoke  Authority  and  Recover  Property 

Advanced,  637. 

(1)  Ln  United  States,  637. 

(2)  Ln  England,  638. 

2.  Brokers,  638. 

a.  Position  as  Agent  Affected  by  Illegality  of  Transaction,  638. 

(1)  Ln  General,  638. 

(2)  Intention  of  Principal  and  Broker,  638. 

(3)  Intention  of  Adversary  Party  Immaterial,  639. 

(4)  Broker  Protected  in  Obeying  Legal  Lnstructions,  639. 

b.  Rights  of  Customer  Against  Broker,  639. 

(1)  Right  to  Recover  Property  in  Hands  of  Agent  Before  Pay- 

ment,  639. 

(2)  Right  to  Recover  Property  in  Hands  of  Agent  After  Pay- 

ment, 640. 

(3)  No  Right  of  Action  for  Breach  of  Orders,  640. 

c.  Right  of  Broker  to  Commissions  and  Advances,  640. 

3.  Persons  Lending  Money  to  Parties  to  Gambling  Contracts,  641. 

a.  Loan  to  Be  Used  in  Gambling,  641. 

b.  Loan  to  Enable  Loser  to  Repay,  642. 

c.  Special  Statutory  Rule,  642. 

4.  Person  Furnishing  Stake  on  Credit,  643. 

5.  Persons  Furnishing  Labor  or  Material  in  Furtherance  of  Gambling 

Contracts,  643. 

6.  Rent  for  Property  Used  for  Gambling,  644. 

7.  Liability  of  Telegraph  Companies  Where  Telegrams  Are  Sent  for  Gam- 

bling Purposes,  644. 

8.  Contracts  of  Indemnity  Against  Liability  Growing  Out  of  Gambling 

Contracts,  644. 

XIV.  Securities  for  Debts  Incurred  in  Gambling  Contracts,  644. 

1.  Statutes  in  General,  645. 

2.  Statute  of  p  Anne,  645. 

3.  Negotiable  Lnstruments,  645. 

a.  Recovery  by  Original  Party,  645. 

b.  Recovery  by  Assignee  Who  Is  Not  a  Bona  Fide  Holder,  645. 

c.  Recovery  by  Bona  Fide  Holder,  646. 

(1)  Recovery  Allowed,  646. 

(2)  Recovery  Not  Allowed,  646. 

d.  As  Betiveen  Parties  to  the  Instrument  Other  than  Those  Involved 

in  the  Gambling  Contract,  647. 

e.  Validity  of  Title  to  Com?nercial  Paper  Won  at  Gambling,  647. 

/.  Validity  of  Title  to  Life-insurance  Policy  Won  at  Gambling,  648. 
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g.  Methods  of  Enforcing  Statute,  648. 

4.  Judgments,  648. 

a.  Effect  of  Statutes  in  General,  648. 

b.  Classes  of  Judgments,  648. 

(1)  Judgments  by  Confession,  648. 

(2)  Judgments  on  Power  of  Attorney,  649. 

(3)  Default  Judgments,  649. 

(4)  Judgments  Rendered  in  Adversary  Proceedings  After  Con- 

test, 650. 

5.  Distinction  Between  Security  and  Debt,  650. 

6.  Gambling  Contract  as  Consideration  for  a  New  Promise,  650. 

7.  Renetvals,  651. 

8.  Effect  of  New  Consideration,  651. 

XV.  Estoppel,  651. 

XVL  Law  Govekning  Validity  of  Contract,  652. 


CROSS-REFERENCES. 


For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  GAMING,  post;  ILLEGAL  CONTRACTS; 
STOCK  BROKERS. 

1.  Definition  and  Analogies  —  1.  Definition.  —  A  gambling  contract  is  an 
agreement  between  two  parties  by  which  one  is  to  lose  to  the  other  something 
of  value  upon  the  outcome  of  some  uncertain  event  or  the  determination  of 
some  existing  fact,  such  event  or  fact  not  being  inherent  in  the  subject-matter 
of  the  contract,  but  arbitrarily  selected  by  the  parties  thereto.1 

2.  Analogies  to  Other  Contracts.  —  A  gambling  contract,  in  order  to  come 
under  the  operation  of  the  rules  of  law  discussed  in  this  article,  must  possess 
all  the  elements  of  a  valid  contract  except  the  subject-matter,  out  of  which 
alone  arises  the  peculiar  status  of  the  gambling  contract  at  law.3 


1.  Definition —  United  States.  —  Exp.  Young, 
6  Biss.  (U.  S.)  53. 

Alabama.  —  Thornhill  v.  O'Rear,  108  Ala. 
299. 

Arkansas.  —  Portis  v.  State,  27  Ark.  360; 
Fortenbury  v.  State,  47  Ark.  188. 

Iowa. — Cresion  First  Nat.  Bank  v.  Carroll, 
80  Iowa  11. 

Michigan.  —  Shaw  v.  Clark,  49  Mich.  384,  43 
Am.  Rep.  474. 

Ohio.  —  Gittings  v.  Baker,  2  Ohio  St.  21. 

Pennsylvania.  —  Brua's  Appeal,  55  Pa.  St. 
294;  Gaw  v.  Bennett,  153  Pa.  St.  247,  34  Am. 
St.  Rep.  699. 

Tennessee. — McGrew  v.  City  Produce  Exch., 
85  Tenn.  572,  4  Am.  St.  Rep.  771. 

Vermont,  —  Ballard  v.  Brown,  67  Vt.  586. 

Bouvier's  definition  of  a  wager  is  "  a  con- 
tract by  which  two  parties  or  more  agree  that 
a  certain  sum  of  money  or  other  thing  shall 
be  paid  or  delivered  to  one  of  them  on  the 
happening  or  not  happening  of  an  uncertain 
event."  It  is  substantially  approved  in  many 
cases,  as  in  Ex  p.  Young,  6  Biss.  (U.  S.)  53; 
Thornhill  v.  O'Rear,  108  Ala.  299;  Shaw  v. 
Clark,  49  Mich.  384,  43  Am.  Rep.  474.  This 
definition  is  meant  to  cover  only  gambling  con- 
tracts. Its  defect  is  that  if  taken  literally  it 
applies  to  many  legitimate  business  contracts. 

In  Ballard  v.  Brown,  67  Vt.  586,  a  wager  is 
defined  as  "  a  pledge,  as  of  money,  to  be  paid 
'.o  another  in  a  certain  event,  the  other  pledg- 
ing to  pay  a  forfeit  in  the  contrary  event." 


More  accurate  is  the  definition  in  Gaw  v. 
Bennett,  153  Pa.  St.  247,  34  Am.  St.  Rep.  699; 
"  A  wagering  contract  is  one  in  which  the  par- 
ties in  effect  stipulate  that  they  shall  gain  or 
lose  upon  the  happening  of  an  uncertain  event 
in  which  they  have  no  interest  except  that 
arising  from  the  possibility  of  such  gain  or 
loss." 

2.  Analogies  to  Other  Contracts.  —  If  the  so- 
called  gambling  contract  lacks  any  element  of 
a  valid  contract  apart  ftom  the  subject-matter, 
it  will  probably  be  adjudicated  rather  as  an 
imperfect  attempt  to  enter  into  a  contract  than 
as  a  gambling  contract.  Thus,  in  Ruchizky 
v.  De  Haven,  97  Pa.  St.  202,  a  minor  had  en- 
gaged in  gambling  in  stocks,  had  lost,  and  had 
paid  losses  to  the  broker.  It  was  held  that  the 
minor  could  recover.  In  Stewart  v.  Parnell, 
147  Pa.  St.  523,  the  loser  was  of  age  and  sui 
juris.  It  was  held  that  he  could  not  recover. 
The  earlier  of  these  cases  was  decided  on  prin- 
ciples of  contract  law,  and  not  on  any  principle 
especially  peculiar  to  the  law  of  gambling  con- 
tracts. Great  care  should  therefore  be  used 
in  employing  these  anomalous  cases  as  prece- 
dents for  cases  in  gambling  contracts. 

In  Maine  the  dislike  of  the  courts  for  gam- 
bling contracts  has  led  them  to  ignore  ordinary 
rules  of  contract  law.  In  Lewis  v.  Littlefield, 
15  Me.  233.  17  Me.  40,  note,  A  deposited  a 
stake  with  B,  an  infant,  as  a  bet  on  a  foot  race. 
A  lost,  and  then  demanded  the  stake  back 
from  B,  who  still  had  it  in  his  possession.  On 
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Gambling  Contracts. 


II.  Elements  of  Gambling  Contracts  —  1.  Failure  of  Consideration.  —  In  an 

ordinary  contract  both  parties  may,  and  usually  do,  gain  by  entering  into  the 
agreement.  In  a  gambling  contract,  one  is  sure  to  lose.  By  the  terms  of 
the  gambling  contract,  the  consideration  must  fail  to  one  or  the  other  upon 
the  determination  of  the  specified  event.1 

2.  Risk.  —  By  risk  or  hazard,  which  is  sometimes  spoken  of  as  characteristic 
of  a  gambling  contract,  is  meant  this  failure  of  consideration  which  gives  one 
party  to  a  gambling  contract  something  of  value  at  the  expense  of  the  other;* 
for  the  fact  that  there  is  present  in  a  contract  an  element  of  risk  or  chance, 
whereby  the  determination  of  an  uncertain  event  may  result  in  a  failure  of 
profit  or  in  a  loss  to  one  party,  does  not  constitute  the  agreement  a  gambling 
contract.3 

3.  Thing  of  Value.  —  The  thing  taken  from  one  and  given  to  the  other  by 
the  terms  of  the  gambling  contract  must  be  a  thing  of  value.4    If  neitherparty 


B's  refusal  to  return  it,  A  sued  B.  It  was 
held  that  B's  infancy  was  no  defense. 

In  O'Br'en  v.  Luques,  81  Me.  46,  10  Am.  St. 
Rep.  238,  A  intended  to  enter  into  a  gambling 
contract  with  X  &  Co.  through  B,  a  broker, 
and  B  represented  that  the  contract  was  so 
made.  In  fact,  B  was  the  real  party  who  was 
gambling  with  A,  the  firm  of  X  &  Co.  having 
nothing  to  do  with  the  transaction.  A  lost, 
and  paid  his  losses  to  B  for  X  &  Co.  On 
learning  the  real  facts  A  brought  suit  against 
B  to  recover  these  payments,  as  made  on  ac- 
count of  B's  fraud.  The  court  held  that  A 
could  not  recover,  saying:  "  The  whole  trans- 
action was  an  executed  gambling  affair,  over 
which  the  law  is  not  disposed  to  make  fine  dis- 
tinctions for  the  plaintiff's  protection,  or  for 
the  encouragement  of  others  who  may  be 
tempted  into  similar  speculations." 

1.  Failure  of  Consideration.  —  The  English 
courts  noticed  this  inevitable  failure  of  con- 
sideration, and  at  one  time  were  inclined  to 
refuse  to  enforce  gambling  contracts  on  this 
ground  alone.  Walker  v.  Walker,  Holt  328, 
5  Mod.  13.  The  courts  of  the  United  States 
have  commented  upon  it.  Harding  v.  Walker, 
Hempst.  (U.  S.)  53.  See  also  Bishop  on  Con- 
tracts, §  532. 

2.  Risk  and  Chance.  —  A  distinction  between 
risk  and  chance  is  drawn  in  Rosenfeld  v. 
Henderson,  5  N.  Y.  L.  Bui.  2. 

The  Risk  or  Hazard  That  Is  Characteristic  of  a 
Gambling  Contract  is  the  inevitable  failure  of 
consideration  upon  the  happening  or  not  hap- 
pening of  an  event  in  which  the  parties  have 
no  interest  other  than  that  which  they  have 
created  by  the  terms  of  their  gambling  con- 
tract. Bishopon  Contracts,  §  532;  Dion  v.  St. 
John  Baptiste  Soc,  82  Me.  319. 

3.  Mere  Presence  of  Chance  Does  Not  Make 
Gambling  Contract.  —  In  Dion  v.  St.  John  Bap- 
tiste Soc,  82  Me.  319,  A  and  B  were  the  oppos- 
ing candidates  in  a  voting  contest  for  a  gold 
watch  at  a  church  fair.  The  election  was  to 
be  decided  by  the  amount  of  money  placed  in 
the  box  to  the  credit  of  the  respective  candi- 
dates. A  lost,  and  then  sued  the  church  to 
recover  the  money  which  he  and  his  friends 
had  put  in.  The  court  held  that  he  could  not 
recover,  as  this  was  not  a  gambling  contract, 
saying:  "  Everything  is  not  a  game  of 
chance  that  chances  may  attach  to.  The  re- 
finement of  illustration  indulged  in  by  counsel 
for  plaintiff  to  demonstrate  this  matter  to  be 
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a  game  of  chance  would  apply  with  well-nigh 
equal  force  to  the  general  transactions  of  life." 
See  also  Dunham  v.  St.  Croix  Soap  Co.,  34 
N.  Bruns.  243,  stated  under  the  title  Con- 
sideration, vol.  6.  p.  722,  note. 

In  Plumb  v.  Campbell,  129  111.  101,  A  agreed 
to  sell  certain  bonds  and  guaranteed  forty  five 
thousand  dollars  as  their  price.  If  the  actual 
price  were  below  this,  A  was  to  make  good  the 
deficiency;  if  above,  A  was  to  keep  the  excess 
as  his  commission.  It  was  held  that  this  was 
not  a  gambling  contract,  though  it  was  clear 
that  A  incurred  a  risk. 

In  Phillips  v.  Gifford,  104  Iowa  458,  A  sold 
a  legalized  saloon  to  B,  taking  ir.  payment  a 
note  from  B  conditioned  that  "  if  payor  is 
obliged  to  abandon  his  present  business  on 
account  of  change  of  the  liquor  law  by  the 
next  legislature  cf  the  slate,  then  this  note  to 
be  void;"  and  this  was  held  not  to  be  a 
gambling  contract. 

The  courts  expressed  similar  views  in  Kirk- 
patrick  v.  Bonsall,  72  Pa.  St.  155;  Gaw  v.  Ben- 
nett, 153  Pa.  St.  247,  34  Am.  St.  Rep.  699; 
Miller  v.  Eagle  L.,  etc.,  Ins.  Co.,  2  E.  D.  Smith 
(N.  Y.)  268;  U.  S.  v.  Olney,  1  Abb.  (U.  S.)  275. 
In  Wolf  v.  National  Bank,  178  111.  85,  revt  raing 
77  111.  App.  325,  A  had  bought  bonds  of  the 
Chicago  Auditorium  with  the  understanding 
that  if  A  so  elected,  the  vendor  would  re- 
purchase them  within  a  specified  time  for  the 
original  price  plus  interest.  It  was  held  «oc 
to  be  a  gambling  contract. 

4.  Thing  of  Value  Must  Be  Involved  —  United 
States.  —  U.  S.  v.  Olney,  I  Abb.  (U.  S.)  275. 

Alabama. —  Paulk  v.  Jasper  Land  Co.,  116 
Ala.  178. 

Massachusetts.  —  Murphy    v.     Rogers,  151 
Mass.  118. 
Michigan.  —  Hay  v.  Reid,  85  Mich.  296. 
Missouri.  —  Sisk  v.  Evans,  8  Mo.  52. 
New  York.  —  Governors   v.  American  Art 
Union,  7  N.  Y.  228. 

Pennsylvania.  —  Montgomery  County  Li- 
censes, 4  Montg.  Co.  Rep.  (Pa.)  77. 

Amount  of  Value  Immaterial —  Staking  Price  of 
Drinks,  etc.  —  A  contract  is  none  the  less  a 
gambling  contract  because  the  value  of  the 
thing  staked  is  small.  In  Murphy  v.  Rogers, 
151  Mass.  118,  it  was  held  to  be  gambling 
where  the  only  thing  of  value  at  stake  was  the 
hire  of  a  billiard  table.  In  Hay  v.  Reid,  85 
Mich.  296,  the  price  of  drinks  and  cigars  was 
staked.  And  in  Montgomery  County  Licenses, 
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Gambling  Contract.*. 


is  to  lose  a  thing  of  value  without  consideration  therefor,  the  contract  is  not 
a  gambling  one.1 

Dividing  by  Lot  Property  Held  Jointly.  —  Hence,  in  apportioning  property  or  rights 
of  any  sort  in  severalty  among  owners  who  before  held  such  property  or  rights 
in  common  or  jointly,  even  though  the  lot  is  used  to  determine  who  shall  pos- 
sess each  specific  piece  of  property,  if  the  pieces  are  of  substantially  the  same 
value  it  is  not  a  gambling  contract ; 2  but  if  the  pieces  of  property  are  of 
unequal  values  it  is  a  lottery.3  To  make  the  agreement  a  gambling  contract 
it  is  not  necessary  that  the  whole  of  a  thing  or  its  value  be  staked.4 


4  Montg.  Co.  Rep.  (Pa.)  77,  the  thing  at  stake 
was  the  price  of  drinks.  See  also  the  title 
Gaming,  post. 

Contrary  View.  —  In  Steuer  v.  Royal  Cigar 
Co.,  17  Ohio  Cir.  Ct.  82,  9  Ohio  Cir.  Dec.  456, 
it  was  held  that  where  the  only  thing  of  value 
at  stake  was  the  hire  of  a  billiard  table,  it  was 
not  gambling,  as  the  motive  of  the  players  was 
primarily  amusement  and  not  gambling.  The 
court  cited  Blewett  v.  State,  34  Miss.  606; 
State  v.  Hall.  32  N.  J.  L.  158,  and  People  v. 
Sergeant,  8  Cow.  (N.  Y.)  139.  See  also  the 
title  Gaming,  post. 

Even  Though  Every  One  Is  to  Receive  Some- 
thing of  Value,  the  transaction  may  still  be  a 
gambling  contract.  If  the  things  received  are 
10  be  of  unequal  value,  or  if  some  additional 
thing  is  to  be  added  to  the  fixed  share  of  cer- 
tain of  the  parties  to  the  contract,  it  is  a 
gambling  contract  provided  it  possesses  the 
other  necessary  elements. 

United  States.  —  U.  S.  v.  Olney,  I  Abb.  (U. 
S.)  275;  Hawkins  v.  Cox,  2  Cranch  (C.  C.)  173. 

Alabama.  —  Paulk  v.  Jasper  Land  Co.,  116 
Ala.  178. 

Arkansas.  —  Portis  v.  State,  27  Ark.  360. 

Colorado.  —  Branham  v.  Stallings,  21  Colo. 
211,  52  Am.  St.  Rep.  213. 

Indiana. — Swain  v.  Bussell,  10  Ind.  438; 
Lynch  v.  Rosenthal,  144  Ind.  86,  55  Am.  St. 
Rep.  168. 

Iowa.  —  Guenther  v.  Dewein,  n  Iowa  133. 

Kentucky.  —  Clarke  v.  Havens,  I  A.  K. 
Marsh.  (Ky.)  198. 

New  Jersey.  —  Wooden  v.  Shotwell,  23  N.  J. 
L.  465,  following  the  unreported  case  of  Thorn 
v.  Wooden,  N.  J.  Supm.  Ct.,  April  term,  1850. 

Ohio.  —  Jackson  Steel  Nail  Co.  v.  Marks,  4 
Ohio  Cir.  Ct.  343,  2  Ohio  Cir.  Dec.  584. 

Pennsylvania.  —  Seidenbender  v.  Charles,  4 
S.  &  R.  (Pa.)  151,  8  Am.  Dec.  682:  Swain  v. 
Scott,  11  S.  &  R.  (Pa.)  155. 

Tennessee.  —  Bell  v.  State,  5  Sneed  (Tenn.) 
507. 

1.  If  Nothing  of  Value  I3  Risked,  Contract  Not 
Gambling  —  United  States.  —  U.  S.  v.  Olney, 
1  Abb.  (U.  S.)  275  {obiter). 

New  York.  —  People  v.  Payne,  3  Den.  (N. 
Y.)88. 

In  Thornhill  v.  O'Rear,  108  Ala.  299,  A 
announced  his  intention  of  raffling  off  his 
house  by  selling  five  hundred  tickets.  B 
offered  to  buy  all  the  tickets,  and  A  agreed  to 
sell  them  to  him.  It  was  held  that  such  a 
transaction  was  not  a  gambling  contract,  as 
nothing  of  value  was  to  pass  from  one  to  the 
other  without  consideration  therefor. 

2.  Dividing  Property  by  Lot  Not  Necessarily 
Gambling  —  united  States.  —  U.  S.  v.  Olney,  1 
Abb.  (U.  S.)  275. 


Illinois.  —  Elder  v.  Chapman,  176  III.  142, 
reversing  70  111.  App.  288;  Lauder  v.  Peoria 
Agricultural,  etc.,  Soc,  71  111.  App.  475. 

Indiana.  —  Washington  Glass  Co.  v.  Mos- 
baugh,  19  Ind.  App.  105. 

Iowa.  —  Chancy  Park  Land  Co.  v.  Hart,  104 
Iowa  592. 

Pennsylvania. — Com.  v.  Manderfield,  8  Phila. 
(Pa.)  457. 

In  the  case  last  cited  the  court  said:  "  One 
or  two  or  more  persons  may  be  obliged  to  do 
a  certain  thing  or  go  to  a  given  place  upon  a 
specified  day,  and  they  may  legally  decide  by 
lot  which  of  them  shall  do  the  said  thing  or 
go  to  the  said  place.  The  members  of  a  de- 
liberative body  may  by  lot  determine  their 
seats.  A  division  of  property  under  some  cir- 
cumstances may  be  made  by  lot  and  yet  not 
be  a  lottery." 

In  Elder  v.  Chapman,  176  111.  142,  reversing 
70  111.  App.  288,  a  syndicate  was  organized  to 
buy  land  and  divide  it  into  as  many  tracts  as 
there  were  members  of  the  syndicate.  At 
public  auction  the  members  wishing  to  do  so 
were  to  bid  for  choices  of  these  tracts  and 
select  the  lots  in  order  of  such  choice.  After 
the  members  bidding  had  selected  their  re- 
spective tracts,  the  remaining  members  were 
to  draw  lots  for  the  remaining  tracts.  This 
was  held  not  to  be  a  gambling  contract,  as  the 
remaining  lots  were  substantially  of  equal 
value. 

3.  Elder  v.  Chapman,  176  111.  142.  For  a 
complete  discussion  of  this  subject  seethe  title 
Lotteries. 

4.  Gambling  Where  Only  Part  of  Value  Is 
Risked.  —  In  Rourke  v.  Short,  5  El.  &  Bl.  904, 
85  E.  C.  L.  904,  A  and  B  were  negotiating  a 
sale  of  rags,  and  got  into  a  dispute  as  to  the 
selling  price  of  a  former  lot  of  rags.  It  was 
agreed  to  leave  the  decision  to  C.  If  A  was 
right,  the  rags  were  to  sell  for  six  shillings 
per  hundredweight;  if  B  was  right,  the  rags 
were  to  sell  for  three  shillings  per  hundred- 
weight. The  loser  was  to  pay  for  a  gallon  of 
brandy  for  C.  The  court  held  that  this  was 
essentially  a  gambling  contract,  even  apart 
from  the  agreement  for  the  brandy.  See  also 
Givens  v.  Rogers,  11  Ala.  543. 

In  Governors  v.  American  Art  Union,  7  N. 
V.  228,  the  members  of  an  association  contrib- 
uted to  the  expense  of  buying  a  picture  which 
was  to  be  exhibited  publicly  for  the  education 
of  the  public  in  art,  after  which  it  was  to  be- 
long to  whatever  member  of  the  association 
drew  it  in  the  ensuing  raffle.  It  was  held  that 
such  method  of  disposing  of  the  picture  was 
gambling. 

So  in  gambling  transactions  which  take  the 
form  of  conditional  sales,  the  fact  that  only  a 
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4.  Event.  —  The  event  must  be  one  in  which  the  parties  have  no  interest 
beyond  that  created  by  the  terms  of  the  wager.  In  one  sense,  every  business 
transaction  in  life  turns  upon  events  the  outcome  of  which  is  unknown  to  the 
parties  embarking  on  these  transactions.  But  such  events  are  inherent  in  the 
nature  of  the  transactions,  and  the  parties  have  an  intrinsic  financial  interest 
in  their  outcome.    Hence  such  transactions  are  not  gambling  contracts.1 

Event  Must  Be  One  in  Which  Parties  Have  No  Interest.  —  When  the  event  is  one 
arbitrarily  selected  by  the  parties,  in  the  outcome  of  which  they  have  no  other 
interest  than  that  created  by  the  terms  of  the  contract,  the  transaction  is  a 
gambling  contract.*  It  may  require  much  investigation  into  extrinsic  evidence 
to  determine  whether  a  given  contract  is  or  is  not  a  gambling  contract  in 
accordance  with  the  principle  thus  stated.3 


part  of  the  price  is  at  stake  and  that  the  rest 
is  to  be  paid  in  any  event  does  not  prevent 
the  gambling  contract  fiom  being  recognized 
and  treated  as  such  by  the  courts.  See  infra, 
this  title.  Classes  of  Gambling  Contracts  —  Dis- 
guised Gambling  Contracts  —  Sales  on  Contingent 
Payment. 

Compromises  Favored.  —  Apparently  contrary 
to  these  cases  is  the  early  Massachusetts  case 
of  Turner  v.  Dodge,  (Mass.  1800)  1  Dane  Abr. 
104.  In  that  case  A  owed  B  a  disputed 
amount,  and  they  gambled  at  cards  to  see  by 
way  of  compromise  whether  such  amount 
should  be  called  fifteen  pounds  or  thir.ty 
pounds.  It  was  held  that  this  was  not  such  a 
gambling  contract  as  was  denounced  by  the 
gaming  statute  then  in  force. 

So  in  the  case  of  Wilson  v.  Cole,  36  L.  T.  N. 
S.  702,  the  parties  were  disputing  as  to  the 
amount  to  be  paid  by  one  to  the  other  as  con- 
sideration for  rescission  of  a  pre-existing  con- 
tract; the  sum  was  settled  by  tossing  a  penny. 
The  court  held  that  such  mode  of  fixing  a  dis- 
puted sum  was  not  gambling. 

See  generally,  as  to  compromises,  the  title 
Consideration,  vol.  6,  p.  711. 

1.  For  the  Nature  of  the  Event  see  Dion  v.  St. 
John  Baptiste  Soc,  82  Me.  319,  where  buying 
voting  tickets  at  a  church  fair  was  held  not  to 
be  gambling;  and  a  general  discussion  in  the 
opinion  in  Com.  v.  Manderfield,  8  Phila.  (Pa.) 
457- 

It  may  be  further  said  that  every  case  where 
any  contract  is  enforced  recognizes  this  princi- 
ple by  necessary  implication. 

2.  Event  Must  Be  Arbitrarily  Selected  to  Consti- 
tute Gambling  —  England.  —  Brogden  v.  Mar- 
riott, 3  Bing.  N.  Cas.  88,  32  E.  C.  L.  52,  2 
Scott  712,  2  Hodges  136. 

Alabama.  —  Givens  v.  Rogers,  11  Ala.  543; 
Trammell  v.  Gordon,  11  Ala.  656;  Finn  v. 
Barclay,  15  Ala.  626. 

California. — Johnson  v.  Fall,  6  Cal.  359,  65 
Am.  Dec.  518. 

Illinois.  —  Gordon  v.  Casey,  23  111.  70;  Guy- 
man  v.  Burlingame,  36  111.  201;  Lockhart  v. 
Hullinger,  2  111.  App.  465;  Jacobus  v.  Hazlett, 
78  111.  App.  239. 

Indiana.  —  Hizer  v.  State,  12  Ind.  330;  Nudd 
V.  Burnett,  14  Ind.  25;  Davis  v.  Leonard,  69 
Ind.  213;  Chalfant  v.  Payton,  91  Ind.  202,  46 
Am.  Rep.  586. 

Iowa.  —  Sipe  v.  Finarty,  6  Iowa  394. 

Kentucky.  —  Bevil  v.  Hix,  12  B.  Mon.  (Ky.) 
140;  Todd  v.  Caplinger,  4  Bush  (Ky.)  139. 

Maine.  —  Marran  v.  Longley,  21  Me.  28. 


'Minnesota.  —  Cooper  v.  Brewster,  I  Minn. 
94;  Bates  v.  Clifford,  22  Minn.  52. 

New  Hampshire.  —  Hoit  v.  Hodge,  6  N.  H. 
104,  25  Am.  Dec.  451. 

New  York.  —  Hall  v.  Bergen,  ig  Barb.  (N. 
Y.)  122;  M'Cullum  v.  Gourlay,  8  Johns.  (N, 
Y.)  147. 

Ohio.  —  Lucas  v.  Harper,  24  Ohio  St.  328; 
Cannon  v.  Cheney,  8  Ohio  Cir.  Ct.  143,  4  Ohio 
Cir.  Dec.  335. 

Tennessee. — Allen  v.  Dodd,  4  Humph. 
(Tenn.)  131,  40  Am.  Dec.  632;  Quarles  v.  State, 
5  Humph.  (Tenn.)  561. 

Vermont.  —  Danforth  v.  Evans,  16  Vt.  538. 
The  above  cases  are  selected  from  the  num- 
ber quoted  in  this  article  as  those  which  test 
illustrate  the  text.  Every  case  on  the  subject 
of  gambling  contracts  recognizes  the  principle 
stated;  but  these  show  it  most  clearly.  They 
are  cases  of  sales  where  the  payment  of  part 
or  all  of  the  price  is  made  to  depend  upon  the 
outcome  or  ascertainment  of  some  extrinsic 
event. 

3.  Difficulty  of  Applying  Test  of  Interest  in  the 
Event.  —  Compare  the  English  case  of  Brogden 
v.  Marriott,  3  Bing.  N.  Cas.  88,  32  E.  C.  L.  52, 
2  Scott  712,  2  Hodges  136,  and  the  New  York 
case  of  Hall  v.  Bergen,  19  Barb.  (N.  Y.)  122, 
with  the  South  Carolina  case  of  Ferguson  v. 
Coleman,  3  Rich.  L.  (S.  Car.)  99,  45  Am.  Dec. 
761.  The  first  two  cases  were  contracts  for  the 
sale  of  horses,  the  price  to  be  a  sum  certain  if 
the  horse  on  a  trial  should  show  a  given 
speed;  otherwise,  a  lesser  sum.  These  con- 
tracts in  each  of  the  first  two  cases  were  held 
to  be  gambling  contracts.  In  the  English  case 
the  event  upon  which  the  price  of  the  horse 
was  dependent  was  held  to  be  a  game  within 
the  statute  of  9  Anne,  c.  14,  prohibiting  gam- 
ing. The  great  disparity  between  the  prices 
to  be  given  for  the  horse  according  as  the  test 
of  speed  resulted  one  way  or  the  other  *vas 
emphasized.  The  prices  were  respectively  a 
shilling  and  two  hundred  pounds.  The  New 
York  case  followed  the  English  decision  and 
was  decided  under  a  gaming  statute  especially 
mentioning  '*  the  racing  of  animals."  In  the 
South  Carolina  case  the  contract  was  for  the 
sale  of  land,  which  was  used  for  growing  cot- 
ton, the  price  to  be  $902.50  if  cotton  should  rise 
to  eight  cents  a  pound  by  the  first  of  the  fol- 
lowing November,  otherwise  to  be  $500.  The 
court  held  this  to  be  a  valid  contract,  and  as 
cotton  had  risen  to  eight  cents  a  pound  in  the 
time  limited,  the  payment  of  the  higher  price 
was  enforced.  The  court  said:  "  The  obje<x 
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Gambling  Contracts. 


The  Event  May  Be  Either  Future  or  Past.  —  The  event  may  or  may  not  have 
occurred  at  the  time  when  the  bet  is  made.  It  is  not  necessarily  a  future  event. 
If  a  past  event,  it  may  be  accurately  known  by  one  party,  who  will  then  be 
betting  on  a  certainty.  Such  a  transaction  will  be  treated  like  any  other 
gambling  contract.1 

5.  Executed  and  Executory  Considerations.  —  As  in  other  contracts,  the  parties 
to  a  gambling  contract  may  each  give  an  act  for  a  promise,  or  a  promise  for  a 
promise.3 

Partially  Executed  Contract.  — ■  The  contract  may  thus  be  executed  on  one  side 
and  executory  on  the  other.  Thus,  though  the  first  party  pay  a  sum  of  money 
to  the  second  party,  to  become  the  property  of  that  other  in  any  event,  the 
transaction  will  be  a  gambling  contract  if  the  first  party  is  to  receive  from  the 
second  party  an  amount  to  be  determined  by  the  outcome  of  an  arbitrarily 
selected  event.3 


tlon  to  the  agreement  that  it  is  a  wager  is 
plainly  inapplicable;  for  the  parties  had  an 
interest  in  the  contingency."  This  case  seems 
in  hopeless  conflict  with  the  two  previous 
cases.  From  the  language  used  by  the  courts 
in  their  opinions  it  is  clear  that  they  are  all 
trying  to  apply  the  test  that  if  the  event  is  in- 
herent in  the  contract  and  one  in  which  the 
parties  have  a  financial  interest,  the  contract 
is  not  a  gambling  one;  while  if  arbitrarily 
selected  by  the  parties,  it  is  gambling.  The 
difficulty  is  in  determining  what  events  are  in- 
herent and  what  are  arbitrarily  selected.  The 
South  Carolina  view  seems  the  more  natural, 
and  is  supported  by  the  recent  Iowa  case  of 
Phillips  v.  Giflord,  104  Iowa  458. 

In  Merchants'  Sav.,  etc.,  Co.  v.  Goodrich, 
75  HI.  554,  A  sold  to  B  land  at  eight  hundred 
dollars  per  acre,  the  contract  to  be  in  effect 
provided  that  by  popular  election  under  the 
"  West  Side  Park  bill  "  the  West  Side  Park 
should  be  located  near  the  land  thus  sold.  It 
was  held  that  such  a  contract  was  a  gambling 
contract,  being  in  its  nature  a  bet  upon  the 
election. 

In  Jacobus  v.  Hazlett,  78  111.  App.  239,  a 
contract  whereby  one  party  agreed  to  pay  the 
cost  of  threshing  a  crop  of  wheat,  and  to  give  a 
certain  number  of  bushels  thereof  to  the 
owner  in  consideration  of  receiving  the  entire 
contract,  was  held  to  be  a  wager  under  the 
Illinois  statute  (Starr  &  Curt.  Annot.  Stat. 
111.,  1896,  c.  38,  par.  254).  The  accuracy  of 
this  view  under  the  general  principles  of  law, 
apart  from  special  statutes,  may  be  doubted. 

In  Whitehead  v.  Burgess,  61  N.  J.  L,  75, 
the  owner  of  a  stallion  promised  to  pay  to  the 
owner  of  a  mare  a  certain  sum  of  money  if  the 
foal  of  such  mare  by  such  stallion  should  be 
the  first  of  the  get  of  such  stallion  to  go  a  mile 
in  two  minutes  and  thirty  seconds.  It  was 
held  that  this  was  not  a  gambling  contract. 

1.  Gambling  on  Determination  of  Pre-existing 
Event.  —  March  v.  Pigot,  5  Burr.  2802;  Bland 
v.  Collett,  4  Campb.  157;  Rourke  v.  Short,  5 
El.  &  Bl.  904,  85  E.  C.  L.  904,  25  L.  J.  Q.  B. 
196,  2  Jur.  N.  S.  352,  34  Eng.  L.  &  Eq. 
219. 

In  the  case  first  cited  a  bet  was  made  on  the 
relative  longevity  of  two  aged  men,  one  of 
whom  was  the  father  of  one  of  the  parties  bet- 
ting. One  of  these  men  had  died  before  the 
bet  was  made.  In  that  day  most  bets  were 
upheld,  and  this  was  accordingly  enforced. 


In  Bland  v.  Collett,  4  Campb.  157,  a  bet  was 
made  upon  the  identity  of  a  man  to  whom 
Bland  spoke.  Bland  knew  who  this  acquaint- 
ance was,  and  was  therefore  betting  on  a  cer- 
tainty. It  was  held  that  such  wager  should  oe 
upheld  as  much  as  any  other. 

2.  See  the  title  Consideration,  vol.  6,  p. 
703,  note  7. 

The  ordinary  bet  or  wager,  which  is  on 
credit  on  both  sides,  is  a  gambling  contract  in 
which  a  promise  is  given  for  a  promise.  See 
infra,  this  title.  Classes  of  Gambling  Contracts 
■ — Bets  and  Wagers;  and  generally  the  title 
Consideration,  vol.  6,  p.  727. 

3.  Gambling  Contract  Executed  on  One  Side.  — 
All  lotteries  in  which  tickets  are  sold  come 
under  this  principle.  The  tickets  are  paid  for 
in  any  event,  but  as  the  recompense  for  the 
tickets  is  to  be  determined  by  lot,  the  contract 
is  nevertheless  a  gambling  one.  So  contracts 
in  which  property  is  transferred  from  one  to 
the  other,  the  price  to  be  determined  in  whole 
or  in  part  by  the  outcome  of  some  arbitrarily 
selected  event,  are  gambling  contracts. 

Executed  Contract  May  Still  Be  Gambling  Con- 
tract.—  Prizes  and  premiums  offered  by  one 
to  be  competed  for  by  others  have  been  held 
not  to  be  gambling  contracts,  at  least  in  cases 
where  the  amount  of  the  prize  or  premium  was 
independent  of  the  entrance  fees.  A  full  dis- 
cussion of  this  subject  is  given  later  in  this 
article.  See  infra,  this  title,  VIII.  2.  Prizes  and 
Premiums.  Here  it  must  be  noticed  that  in 
many  of  the  cases  cited  later  an  incorrect  rea- 
son is  assigned  for  excluding  them  from  the 
class  of  gambling  contracts.  It  is  that  in 
these  contracts  the  person  offering  the  prize 
takes  no  risk,  as  he  agrees  to  give  it  in  any 
event  to  the  winner,  and  hence  he  has  no 
financial  interest  in  the  outcome  of  the  race. 
While  this  fact  is  undoubtedly  true,  a  strict 
application  of  this  same  principle  would  ex- 
clude lotteries  from  the  class  of  gambling  con- 
tracts, as  well  as  the  contingent  contracts  of 
sale  also  discussed  in  this  article,  where  one 
party  delivers  something  of  value  in  any 
event,  his  recompense  to  be  determined  in 
whole  or  in  part  by  the  outcome  of  some  arbi- 
trarily selected  event.  These  last  two  classes 
of  contracts  are  clearly  gambling  contracts. 
It  follows  that  the  reason  assigned  for  the  ex- 
clusion of  prizes  and  premiums  from  gambling 
contracts  is  erroneous,  though  the  exclusion 
is  undoubtedly  correct. 
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III.  Status  of  Gambling  Conteacts  at  Law  —  1.  At  Common  Law  —  a. 

Development  of  Common  Law  —  English  Doctrine — (i)  Early  Assump- 
tion of  General  Validity.  —  At  common  law,  gambling  contracts,  when  fair  and 
free  from  cheating,  were  assumed  by  the  courts  without  discussion  to  be 
valid.1 

(2)  Theory  of  Discretion  of  Trial  Judge. — Subsequently  the  courts  ques- 
tioned very  sharply  the  standing  of  wagers,  trying  such  cases  only  after  all 
others  were  disposed  of,  and  in  some  cases  going  so  far  as  to  intimate  that 
the  trial  judge  would  have  discretion  to  refuse  to  try  such  cases  at  all.2 

(3)  Theory  of  Validity  with  Exceptions — (a)  General  Bule.  —  This  last  theory 
was  soon  repudiated,3  and  it  was  established  that  by  the  common  law  of  Eng_ 


1.  General  Validity  Assumed. — Jones  v.  Ran- 
dall, 1  Cowp.  37  (1774)  See  also  Da  Costa  v. 
Jones,  2  Cowp.  729  (1778;  view  of  trial  court); 
Walcot  v.  Tappin,  1  Keb.  56  (1662);  Andrews 
v.  Heme,  r  Lev.  33  (1662);  Pope  v.  St.  Leger, 
1  Lutw.  484,  1  Salk.  344(1694). 

These  early  cases  assumed  the  validity  of 
gambling  contracts  without  any  extended  dis- 
cussion, and  at  an  early  date  established  their 
validity  so  firmly  that  attempts  on  the  part  of 
English  courts  to  overthrow  gambling  con- 
tracts as  a  class  have  failed  except  where 
aided  by  Parliament,  yet  most  of  these  old 
cases  sustained  wagers  which  the  common  law 
refused  to  uphold  when  the  question  was  more 
thoroughly  discussed.  See  the  remarks  of  the 
court  iii  Gilbert  v.  Sykes,  16  East  150,  approv- 
ing Buller's  dissenting  opinion  in  Good  v. 
Elliott,  3  T.  R.  693. 

Thus,  Jones  v.  Randall,  1  Cowp.  37,  was  a 
wager  on  an  abstract  point  of  law  as  to  its  de- 
cision in  a  case  then  pending  in  the  House  of 
Lords.  Da  Costa  v.  Jones,  2  Cowp.  729,  was  a 
wager  on  the  sex  of  Chevalier  D'Eon.  Lord 
Mansfield  tried  it,  submitled  it  to  a  jury,  and 
overruled  a  motion  to  arrest  judgment  and  a 
motion  for  a  new  trial.  The  court  in  full 
bench  arrested  judgment;  and  Lord  Mansfield, 
in  reversing  his  former  rulings,  said  that  he 
was  very  sorry  that  he  had  ever  let  the  case 
go  to  the  jury.  Walcot  v.  Tappin,  1  Keb.  56, 
and  Andrews  v.  Heme,  1  Lev.  33,  were  cases 
of  wagers  during  the  exile  of  Charles  II.,  as 
to  when  he  would  be  king  of  England. 
Pope  v.  St.  Leger,  I  Lutw.  484,  1  Salk.  344, 
was  a  wager  about  the  rules  of  backgammon. 
Probably  not  one  of  these  classes  of  wagers 
would  have  been  enforced  in  after  years  in  the 
English  common-la  w  courts,  though  the  courts 
cited  these  very  cases  as  establishing  the  va- 
lidity of  wagers  in  general  too  firmly  for  ques- 
tion. 

Feigned  Issue.  —  Courts  of  equity  often  sent 
facts  to  a  jury  for  determination  by  means  of 
the  feigned  issue.  This  was  an  issue  made  up 
in  the  pleading  averring  a  wager  upon  the 
facts  which  were  really  in  issue,  and  leaving 
to  the  jury  to  determine  these  facts  by  answer- 
ing the  question  which  party  was  entitled  to 
the  stake.  See  Encyc.  of  Pl.  and  Pr..  title 
Issues  to  the  Jury,  vol.  n,  p.  605. 

In  the  dissenting  opinion  of  Buller,  J.,  in 
Good  v.  Elliott,  3  T.  R.  693,  he  expressed  the 
opinion  that  the  English  rule  enforcing  wagers 
was  a  mistake  which  arose  from  allowing  the 
feigned  issue  out  of  equity  for  special  reasons. 
A  similar  view  was  taken  in   Thornton  v. 


Thackray,  2  Y.  &  J.  156.  See  opinion  of  Ten- 
terden,  C.  T- 

In  Hoskins  v.  Berkeley,  4  T.  R.  402,  it  was 
said  to  be  contempt  of  court  to  try  a  feigned 
issue  without  leave  of  court. 

On  the  other  hand,  in  Micklefield  v.  Hep- 
gin,  1  Anstr.  133,  the  court  said:  "  However 
contrary  to  public  policy  it  may  be  to  counte- 
nance idle  wagers,  the  case  has  been  too  often 
decided  for  us  to  enter  upon  it  now.  The 
pleadings  upon  an  issue  out  of  a  court  of 
equity  are  by  way  of  a  wager,  as  being  a 
known  legal  ground  of  action." 

2.  Theory  of  Discretion  of  Trial  Judge.  —  Elt- 
ham  v.  Kingsman,  I  B.  &  Aid.  683,  obiter; 
Brown  v.  Leeson,  2  H.  Bl.  43;  Walkhouse  v. 
Dervvent,  1  W.  Bl.  19;  Hussey  v.  Crickilt,  3 
Campb.  168;  Egerton  v.  Furzeman,  1  C.  &  P. 
613,  11  E.  C.  L.  497;  Kennedy  v.  Gad.  3  C.  & 
P.  376,  14  E.  C.  L.  356;  Walpole  v.  Saunders, 
7  Dowl.  &  R.  130,  16  E.  C.  L.  276;  Henkin  v. 
Guerss,  12  East  247,  2  Campb.  408;  Thornton 
v.  Thackray,  2  Y.  &  J.  156. 

So  in  the  equity  courts.  Firebrasse  z>.  Brett, 
1  Vern.  489,  2  Vern.  70.  In  this  case  the  loser 
sued  to  recover  money  lost  at  gaming  and  for 
an  injunction  against  an  action  at  law  brought 
by  the  winner  to  recover  stakes  which  the 
loser  had  forcibly  taken  from  him.  The  court 
observed  that  it  would  discourage  excessive 
gambling,  and  intimated  that  parties  should 
compromise,  quoting  Bishop  v.  Staples,  a  law 
case  before  Lord  Hale,  C.  J.,  where  the  court 
had  endeavored  to  force  a  settlement.  Acting 
on  this  hint,  the  parties  compromised. 

Easy  Eemedy  Eefused.  —  In  Eggleton  v. 
Lewin,  3  Lev.  118,  the  court  remarked  that  it 
would  be  cautious  in  giving  encouragement  to 
actions  for  money  won  at  play  more  than 
needs  must;  hence  it  hesitated  to  allow  the 
winner  to  sue  in  assumpsit.  The  point  was 
left  undecided. 

In  Jackson  v.  Colgrave,  Carth.  338,  it  was 
held  that  indebitatus  assumpsit  would  not  lie 
to  recover  wagers,  because  the  court  would 
not  countenance  gaming  by  giving  such  an 
easy  remedy  for  money  won  at  play.  This 
view  is  adopted  in  the  American  case  of  Gard- 
ner v.  Grubb,  4  Houst.  (Del.)  448. 

In  Egerton  v.  Furzeman,  1  C.  &  P.  613,  11 
E  C.  L.  497,  the  court  said:  "  I  certainly 
shall  not  try  the  case.  I  am  of  the  opinion 
that  the  time  of  the  court  is  not  to  be  wasted 
in  trying  which  dog  or  which  man  won  a 
battle." 

3.  Eepudiation  of  Discretion  Theory. —  In  Evans 
v.  Jones,  5  M.  &  W.  77,  2  H.  &  H.  67,  3 
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land  gambling  contracts  were  valid  and  actionable  at  law.1  There  were,  how- 
ever, certain  classes  of  wagering  contracts  which  for  one  reason  or  another 
were  excepted  out  of  this  rule. 

(b)  Classes  of  Invalid  Wagers  —  aa.  Forbidden  by  Statute.  —  Gambling  contracts  of 
kinds  specially  forbidden  by  statute  are  of  course  invalid.2 

66.  Prejudicial  to  Interests  and  Feelings  of  Third  Persons.  —  Wagers  prejudicial 
to  the  interests  and  feelings  of  third  persons  will  not  be  enforced  in  a  court  of 
law.3 

cc.  Prejudicial  to  Public  Peace.  —  Wagers  on  subjects  prejudicial  to  the  pub- 
lic peace  are  void.4 


Jur.  318,  Abinger,  C.  B.,  said,  in  speaking  of 
the  class  of  gambling  contracts  which,  it  was 
contended,  the  trial  judge  might  try  or  refuse 
to  try  at  his  discretion,  that  "  that  class  of 
cases  is  exploded." 

1.  Gambling  Contracts  Generally  Enforced  in 
England.  —  Chesterfield  v.  Janssen,  1  Atk.  301, 
2  Ves.  125;  Fleetwood  v.  Jansen,  2  Atk.  467; 
March  v.  Pigot,  5  Burr.  2802;  Hussey  v. 
Crickitt.  3  Campb,  168;  Challand  v.  Bray,  I 
Dowl.  (N.  S.)  783,  6  Jur.  626;  Walpole  v. 
Saunders,  7  Dowl.  &  R.  130,  16  E.  C.  L.  276; 
Els  worth  v.  Cole,  2  M.  &  W.  31;  Wells  v.  Por- 
ter, 2  Bing.  N.  Cas.  722,  29  E.  C.  L.  469,  3 
Scott  141,  36  E.  C.  L.  357;  Oakley  v.  Rigby,  2 
Bing.  N.  Cas.  732,  29  E.  C.  L.  469,  3  Scott 
194;  Bulling  v.  Frost,  1  Esp.  235;  Robson  v. 
Hall,  Peake  N.  P.  (ed.  1795)  127,  Thackoor- 
seydass  v.  Dhondmull,  4  Moo.  Indian  App. 
339,  6  Moo.  P.  C.  300,  12  Jur.  315;  Emery  v. 
Richards,  14  M.  &  W.  728,  15  L.  J.  Exch.  49; 
Peltamberdass  v.  Thackoorseydass,  5  Moo. 
Indian  App.  109,  7  Moo.  P.  C.  289;  Sherbon 
v.  Colebach,  2  Vent.  175;  Good  v.  Elliott,  3  T. 
R.  693;  Micklefield  v.  Hepgin,  1  Anstr.  133. 

Thus,  in  Chesterfield  v.  janssen,  1  Atk.  301, 
2  Ves.  125,  A  borrowed  five  thousand  pounds 
and  agreed  to  pay  ten  thousand  pounds  at  the 
death  of  B  if  A  survived  B.  The  court  held 
that  this  agreement  was  in  the  nature  of  a 
wager  and  hence  valid.  It  was  urged  to 
regard  it  as  usury. 

In  Thackoorseydass  v.  Dhondmull,  4  Moo. 
Indian  App.  339,  6  Moo.  P.  C.  300,  12  Jur.  315, 
the  suit  was  brought  on  a  wager  on  the  varia- 
tion of  the  price  of  opium  from  one  thousand 
three  hundred  and  ninety-five  rupees.  The 
court,  by  Lord  Campbell,  said:  "  I  regret  to 
say  that  we  are  bound  to  consider  the  common 
law  of  England  to  be  that  an  action  may  be 
maintained  on  a  wager,  although  the  parties 
had  no  previous  interest  in  the  question  on 
which  it  is  laid,  if  it  be  not  against  the  inter- 
ests or  feelings  of  third  persons  and  does  not 
lead  to  indecent  evidence  and  is  not  contrary 
to  public  policy.  I  look  with  concern  and 
almost  with  shame  on  the  subterfuges  and 
contrivances  and  evasions  to  which  judges  in 
England  long  resorted  in  struggling  against 
this  rule."  See  also  Doolubdass  v.  Ramboll, 
7  Moo.  P.  C.  239,  3  Eng.  L  Eq.  39. 

2.  Wagering  Contracts  Forbidden  by  Statute.  — 
This  class  has  been  extended  in  both  England 
and  the  United  States  until  it  includes  prac- 
tically all  gambling  contracts.  As  to  the  gen- 
eral scope  of  the  statutes  forbidding  gambling 
contracts,  see  infra,  this  section,  Under 
Statutes. 

3.  Gambling    Contracts    Unenforceable  when 
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Prejudicial  to  Third  Persons. —  In  Elthan  v. 
Kingsman,  1  B.  &  Aid.  683,  A  and  B  bet  upon 
which  carriage  C  would  hire.  It  was  probably 
an  illegal  wager,  as  tending  to  expose  C  to 
undue  importunity  from  the  drivers  of  the 
respective  carriages. 

In  Ditchburn  v.  Goldsmith,  4  Campb.  152, 
A  and  B  bet  whether  Joanna  Southcote  would 
be  delivered  of  a  male  child  before  a  certain 
day.  It  was  held  an  illegal  wager,  as  injuri- 
ously affecting  the  feelings  of  the  subject  of  the 
wager,  although  she  had  announced  that  she 
was  a  virgin,  pregnant  rr  iraculously  of  a  male 
child,  to  be  born  on  a  certain  day. 

In  Da  Costa  v.  Jones,  2  Cowp.  729,  a  wager 
on  the  sex  of  a  third  person  was  finally  held 
invalid,  reversing  Lord  Mansfield's  rulings  on 
trial;  and  in  Roebuck  v.  Hammerton,  2  Cowp. 
737,  it  was  held  that  a  a  similar  wager,  where 
the  parties  chose  to  put  their  bet  in  the  form 
of  a  policy  of  insurance  upon  the  sex  of  the 
Chevalier  D'Eon,  the  statutes  against  wager 
policies  would  apply. 

A  like  principle  was  applied  in  Coxe  v. 
Phillips,  Lee  t.  Hardw.  237,  often  known  as 
Muilman's  Case.  This  was  not  a  gambling 
contract,  but  it  recognized  the  principle. 

In  Griffith  v.  Pearce,  4  Houst.  (Del.)  209,  A 
and  B  bet  as  to  whether  C  were  a  member  of 
the  Union  League.  It  was  held  an  illegal 
wager,  as  such  an  investigation  might"  annoy 
and  affect  prejudicially  both  ihe  feelings  and 
interests  of  the  person  to  whom  it  related." 

But  in  Good  v.  Elliott,  3  T.  R.  693,  a  wager 
was  allowed  as  to  when  athirdperson  acquired 
a  chattel;  and  in  Micklefield  v.  Hepgin,  I 
Anstr.  133,  as  to  whether  a  given  signature 
were  that  of  a  third  party.  In  each  case,  how- 
ever, the  question  was  presented  after  a  trial 
at  which  no  evidence  injuriously  affecting 
third  parties  had  in  fact  been  offered;  and  the 
courts,  in  their  decisions,  lay  stress  on  this  cir- 
cumstance. 

4.  Public  Peace.  —  Gilbert  v.  Sykes,  16  East 
150;  Foster  v.  Thackery,  cited  in  Allen  v. 
Hearn,  1  T.  R.  57,  note  6. 

In  the  second  case  cited  the  wager  was  on 
the  declaration  of  war  between  England  and 
France  in  three  months.  The  Exchequer  held 
that  the  wager  was  probably  valid,  differing 
from  the  other  courts,  and  it  does  not  appear 
that  anv  final  decision  was  ever  rendered. 

In  Gilbert  v.  Sykes,  16  East  150,  the  wager 
was  that  A  was  to  pay  to  B  a  guinea  a  day  so 
long  as  Napoleon  should  live,  B  to  pay  A  one 
hundred  guineas  on  Napoleon's  death.  This 
wager  was  held  to  be  against  public  policy  on 
the  one  hand  in  giving  an  English  subject  an 
interest  in  the  life  of  Napoleon,  and  as  tending 
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dd.  Contrary  to  Public  Policy.  —  The  most  sweeping  exception  to  the  general 
doctrine  of  the  validity  of  wagers  is  found  in  the  principle  that  wagers 
against  public  policy  or  "against  the  maxims  of  sound  policy"  are  void.1 
Under  this  class  have  been  placed  election  bets,8  wagers  on  questions  of 
abstract  law,3  wagers  on  state  secrets,4  wagers  on  the  outcome  of  unlawful 


to  imperil  the  public  peace  on  the  other  hand 
by  giving  the  other  an  interest  in  procuring 
Napoleon's  assassination. 

1.  Wagers  Contrary  to  Public  Policy  Void.  — 

Hartley  v.  Rice,  10  East  22;  Lacaussade  v. 
White.  2  Esp.  629;  Evans  v.  Jones,  5  M  &  W. 
77,  2  H.  &  H.  67,  3  Jur.  318;  Gilbert  v.  Sykes, 
16  East  150. 

Tending  to  Restrain  a  Marriage.  —  In  Hartley 
v.  Rice,  10  East  22,  a  wager  on  the  date  when 
one  of  the  parties  would  marry  was  held  to  be 
illegal  as  tending  to  restrain  him  from  marry- 
ing. 

As  to  Date  of  Peace  Between  Nations.  —  In 

Laucaussade  v.  White,  2  Esp.  62g,  a  wager  on 
the  date  of  peace  between  England  and  France 
was  held  to  be  illegal. 

That  Writ  of  Execution  Will  Not  Be  Satisfied. 
—  Similar  views  have  been  entertained  in 
American  courts.  In  Boughner  v.  Meyer,  5 
Colo.  71,  40  Am.  Rep.  139,  a  wager  was  made 
that  a  certain  execution  then  in  the  sheriff's 
hands  would  not  result  in  collecting  the 
money.  The  court  said:  "  The  moment  such 
a  wager  is  made,  the  one  party  has  a  pecuniary 
interest  which  might  influence  him  to  inter- 
fere with  the  due  administration  of  justice  by 
seeking  to  defeat  the  process  of  court." 

Expansion  of  Public-policy  Principle  in  Ameri- 
can Courts. —  Many  American  courts  have  ex- 
panded this  principle  until  they  have  declared 
that  all  wagers  are  illegal  as  against  public 
policy.  In  most  jurisdictions  this  class  has 
overlapped  the  statutory  exceptions  to  the 
general  rule,  so  that  most  gambling  contracts 
may  be  held  invalid  under  either  rule. 

Indecent  Evidence.  —  The  English  courts  de- 
clared wagers  illegal  when  indecent  evidence 
would  be  necessary  to  decide  the  event  in  dis- 
pute. Ditchburn  v.  Goldsmith,  4  Campb.  152; 
Da  Costa  v.  Jones,  2  Cowp.  729;  Roebuck  v. 
Hammerton,  2  Cowp.  737. 

2.  Election  Bets  —  England.  —  Allen  v.  Hearn, 
1  T.  R.  56. 

Canada.  —  Henderson  v.  Guillet,  10  Can. 
Sup.  Ct.  635. 

Arkansas.  —  Horn  v.  Foster,  19  Ark.  346. 

California. — Johnston  v.  Russell,  37  Cal. 
670;  Hill  v.  Kidd,  43  Cal.  615. 

Connecticut.  —  Wheeler  v.  Spencer,  15  Conn. 
28. 

Delaware.  —  Porter  v.  Sawyer,  1  Harr.  (Del.) 
517;  Gardner  v.  Nolen,  3  Harr.  (Del.)  420. 

Iowa.  —  David  v.  Ransom,  I  Greene  (Iowa) 
333- 

Kansas,  —  Reynolds  v.  McKinney,  4  Kan. 
94,  89  Am.  Dec.  602;  Jennings  v.  Reynolds, 
4  Kan.  no. 

Kentucky.  —  Bevil  v.  Hix,  12  B.  Mon.  (Ky.) 
140. 

Minnesota. — Cooper  v.  Brewster,  I  Minn.  94; 
Bates  v.  Clifford,  22  Minn.  52. 

Missouri.  —  Hickerson  v.  Benson,  8  Mo.  8, 
40  Am.  Dec.  115. 

North  Carolina.  —  Bettis  v.  Reynolds,  12 
Ired.  L.  (34  N.  Car.)  344,  55  Am.  Dec.  417. 


Texas.  —  Thompson  v.  Harrison,  Dall.  (Tex.) 
466;  Lewy  v.  Crawford,  5  Tex.  Civ.  App.  293. 

Wisconsin.  —  Murdock  v.  Kilbourn,  6  Wis. 
468. 

For  a  complete  discussion  of  this  topic  see 
infra,  VII.  2.  a.  (3)  (a)  Election  Bets. 

3.  Questions  of  Abstract  Law.  —  Walkhouse  v. 
Dervvent,  1  W.  Bl.  19;  Corbet's  Case,  1  Coke 
83;  Brewster  v.  Kidgil,  5  Mod.  374,  Comb.  425; 
Henkin  v.  Guerss,  12  East  247,  2  Campb.  408; 
Cutler  v.  Goodwin,  cited  in  Coxe  v.  Phillips, 
Lee  t.  Hardw.  237;  Fletcher  v.  Peck,  6Cranch 
(U.  S.)  147;  Langan  v.  Sankey,  55  Iowa  52; 
Smith  v.  Brown,  3  Tex.  360,  49  Am.  Dec. 
748. 

Of  these  cases  Cutler  v.  Goodwin,  Fletcher 
v.  Peck,  and  possibly  Corbet's  Case,  are  not 
cases  of  gambling  contracts,  but  they  serve  to 
show  the  aversion  of  the  courls  to  decide  ques- 
tions of  abstract  law  not  arising  out  of  circum- 
stances in  which  the  parties  have  a  legal  in- 
terest. 

In  Henkin  v.  Guerss,  12  East  247,  2  Campb. 
408,  Lord  Ellenborough  observed  that  courts- 
of  justice  were  constituted  for  the  purpose  of 
deciding  really  existing  questions  of  right  be- 
tween parties,  and  were  not  bound  to  answer 
whatever  impertinent  questions  persons 
thought  proper  to  ask  them  in  the  form  of  ao 
action  on  a  wager.  He  considered  it  as  an  ex- 
tremely impudent  attempt  to  compel  the  court 
to  give  an  opinion  upon  an  abstract  question 
of  law  not  arising  out  of  pre-existing  circum- 
stances in  which  the  parties  had  an  interest. 

In  Langan  v.  Sankey,  55  Iowa  52,  an  at- 
torney did  not  give  a  notice  in  time  to  pre- 
serve a  lien,  and  he  agreed  to  pay  to  B,  the 
owner  of  the  claim,  the  value  thereof  if  in  an- 
other case  it  should  be  decided  that  under  the 
facts  B  was  entitled  to  a  lien  even  when 
proper  notice  had  been  given.  The  contract 
was  held  to  be  illegal,  though  it  was  not  dis- 
cussed as  a  gambling  contract.  Compare  this 
with  the  case  of  Phillips  v.  Gifford,  104  Iowa 
458,  in  which  a  saloon  and  the  good  will  there- 
of were  sold  for  a  fixed  sum,  to  be  paid  only 
if  the  next  legislature  should  let  the  law  stand 
as  it  was  when  the  sale  was  made.  In  ihis 
case  the  contract  was  held  not  to  be  a  gam- 
bling contract. 

The  cases  cited  in  this  note  must  be  re- 
garded as  overruling  the  earlier  case  of  Jones 
v.  Randall,  I  Cowp.  37. 

4.  Wagers  on  State  Secrets.  —  Shirley  v.  San- 
key, 2  B.  &  P.  130;  Tappenden  v.  Randall.  2 
B.  &  P.  467:  Atherford  v.  Beard,  2  T.  R.  610. 
These  cases  were  all  bets  upon  the  hop 
duties  which  formed  a  part  of  the  public  reve- 
nue of  England.  It  was  held  that  they  were 
illegal  wagers,  as  evidence  on  the  amount  of 
the  duties  would  involve  inquiry  into  the  pub- 
lic revenues. 

Apparently  contrary  to  these  cases  are  the 
cases  of  Thackoorseydass  v.  Dhondmull,  4 
Moo.  Indian  App.  339,  6  Moo.  P.  C.  300,  IS 
Jur.  315,  and  Doobubdass  v.  Ramloll,  7  Moo. 
588  Volume  XIV. 


Status  of  Gambling 


GAMBLING  CONTRACTS. 


Contracts  at  Law. 


events,1  and  wagers  on  the  price  of  food.2 

b.  Common  Law  as  Interpreted  by  Courts  of  United  States.— 
The  states  of  the  Union  may  be  divided  into  three  classes  with  respect  to  the 
question  of  the  validity  of  gambling  contracts,,  by  the  common  law  of  their 
respective  jurisdictions. 

(1)  Jurisdictions  Where  Gambling  Contracts  Are  Held  Invalid  at  Common 
Law.  —  In  a  number  of  states  it  is  held  that  the  common  law  of  England  upon 
gambling  contracts  is  unsuited  to  their  conditions  and  institutions,  and  that 
all  gambling  contracts  are  void  by  their  common  law.3 

(2)  Jurisdictions  Where  Statute  of  Anne  Is  Held  to  Be  Part  of  Common 
Law.  —  In  a  second  group  of  states  it  is  held  that  the  English  statutes  against 
gaming  passed  prior  to  the  period  of  the  American  Revolution  are  in  force  in 
their  jurisdictions  as  common  law  or  as  adopted  by  statute  in  general  terms.4 


P.  C.  239,  15  Jur.  257,  3  Eng.  L.  &  Eq.  39.  In 
these  cases  the  wagers  were  upon  the  varia- 
tion of  the  price  of  opium  from  one  thousand 
three  hundred  and  ninety-five  rupees.  The 
revenue  of  the  British  empire  in  India  depends 
in  part  upon  the  selling  price  of  opium.  It 
was  held  that  these  wagers  were  valid  at  the 
common  law  in  spite  of  the  additional  consid- 
eration that  such  wagers  resulted  in  efforts  to 
raise  or  depress  the  selling  price  of  opium. 

A  distinction  between  the  two  groups  of 
cases  is  this:  In  the  first  group,  the  wager 
could  not  be  decided  without  ascertaining  the 
revenue  of  the  government  in  certain  districts; 
while  in  the  second  group  of  cases  the  deter- 
mination of  the  selling  price  of  opium  did  not 
disclose  the  amount  of  the  revenue  of  the  gov- 
ernment, for  the  amount  of  opium  sold  at  this 
price  was  not  disclosed.  Hence  the  contradic- 
tion between  the  two  groups  is  rather  appar- 
ent than  real;  in  fact,  it  is  rather  in  the  dicta 
of  the  second  group  than  in  anything  there 
decided. 

1.  Unlawful  Events.  —  In  Ximenes  v.  Jaques, 
6  T.  R.  499,  1  Esp.  311,  the  wager  was  on  the 
outcome  of  an  unlawful  road  race;  in  Squires 
v.  Whisken,  3  Campb.  140,  on  an  illegal  cock 
fight;  in  Egerton  v.  Furzman,  1  C.  &  P.  613, 
11  E.  C.  L.  497,  R.  &  M.  213,  21  E.  C.  L.  420, 
on  an  illegal  dog  fight;  in  Kennedy  v.  Gad,  3 
C.  &  P.  376,  14  E.  C.  L.  356,  on  the  outcome 
of  an  unlawful  wrestling  watch.  All  were 
held  to  be  unenforceable  wagers  on  account  of 
the  unlawful  nature  of  the  event. 

Event  Which  Party  Can  Decide.  —  In  Fisher  v. 
Waltham,  4  Q.  B.  889,  45  E.  C.  L.  889,  Dav.  & 
M.  142,  12  L.  J.  Q.  B.  330,  7  Jur.  625,  A  and 
B  bet  on  the  result  of  B's  examination  for 
admission  to  the  bar,  B  betting  against  him- 
self. Suit  was  brought  after  B  had  passed. 
The  court  sustained  a  demurrer  to  the  petition 
on  the  ground  that  the  event  could  not  in  law 
form  the  basis  of  a  wager,  as  B  had  the  deter- 
mination of  it  in  his  own  hands. 

2.  See  infra,  this  title,  VII.  3.  c.  (2)  (/) 
Corners. 

3.  Gambling  Contracts  Invalid  at  Common  Law 

— 'Colorado.  —  Eldred  v.  Malloy,  2  Colo.  320, 
25  Am.  Rep.  752. 

Connecticut.  — Wheeler  v.  Spencer,  15  Conn. 
28. 

Kansas.  —  Cleveland  v.  Wolff,  7  Kan.  184. 

Maine.  —  Lewis  v.  Littlefield,  15  Me.  233,  17 
Me.  40,  note;  Stacy  v.  Foss,  19  Me.  335,  36 
Am.  Dec.  755. 


Massachusetts.—  Love  v.  Harvey,  114  Mass.  80. 
Minnesota. —  Wilkinson     v.     Tousley,  16 
Minn.  299,  10  Am.  Rep.  139. 

Montana.  —  Beattie  v.  Hoyt,  3  Mont.  142. 
New  Hampshire.  —  Perkins  v.  Eaton,  3  N. 

H.  152. 

New  Mexico.  —  Joseph  v.  Miller,  1  N.  Mex. 
621. 

Oregon.  —  Bernard  v.  Taylor,  23  Oregon  416, 
37  Am.  St.  Rep.  693. 

Pennsylvania.  —  Edgell  v.  McLaughlin,  6 
Whart.  (Pa.)  176,  36  Am.  Dec.  214. 

Rhode  Island.  —  Stoddard  v.  Martin,  I  R.  I. 

I,  19  Am.  Dec.  643;  Flagg  v.  Gilpin,  17  R. 
I.  10. 

South  Carolina.  —  Laval  v.  Myers,  I  Bailey 
L.  (S.  Car.)  486;  Rice  v.  Gist,  I  Strobh.  L.  (S. 
Car.)  82. 

In  previous  cases  in  South  Carolina  particu- 
lar wagers  had  been  pronounced  void  as  with- 
in  the  statute  of  Anne  against  gaming,  which 
was  declared  to  be  in  force  in  the  state. 
Hasket  v.  Wootan,  1  Nott  &  M.  (S.  Car.)  180; 
Atchison  v.  Gee,  4  McCord  L.  (S.  Car.)  2TI; 
Corley  v.  Berry,  1  Bailey  L.  (S.  Car.)  593.  In 
the  first  of  these  cases  it  was  said  obiter  that 
wagers  are  not  of  themselves  illegal,  and 
in  Barret  v.  Hampton,  2  Brev.  (S.  Car.)  226, 
there  was  an  express  decision  to  that  effect,  a 
wager  not  obnoxious  to  the  statute  of  Anne 
being  upheld.  These  cases  were  expressly  or 
virtually  overruled  in  Rice  v.  Gist,  I  Strobh. 
L.  (S.  Car.)  82.  See  also  Mordecai  v.  Daw- 
kins,  9  Rich.  L.  (S.  Car.)  268. 

Vermont.  —  Collamer  v.  Day,  2  Vt.  146. 

4.  Early  English  Statutes  in  Force  in  United 
States —  United  States.  — Sardo  v.  Fougeres,  3 
Cranch  (C.  C.)  655. 

District  oj  Columbia.  —  Tusth  v.  Holliday,  3 
Mackey  (D.  C.)  346,  17  Cent.  L.  J.  56. 

Georgia.  —  Higdon  v.  Heard,  14  Ga.  255. 

Maryland.  —  Gough  v.  Pratt,  9  Md.  526. 

Nevada.  —  Evans  v.  Cook,  11  Nev.  69. 

Pennsylvania.  —  Edgell  v.  McLaughlin,  6 
Whart.  (Pa.)  176,  36  Am.  Dec.  214;  Brua's 
Appeal,  55  Pa.  St.  294. 

In  South  Carolina  this  was  the  view  adopted 
in  the  earlier  cases,  but  later  decisions  have 
sweepingly  contemned  all  gambling  contracts. 
The  cases  are  referred  to  in  the  preceding 
note. 

The  Early  English  Statutes  Involved  in  These 
Decisions  are  discussed  in  a  subsequent  sub- 
division of  this  article.    See  infra,  this  section. 
Under  Statutes — English  Statutes. 
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(3)  Jurisdictions  Adopting  English  Doctrine  as  to  Validity  of  Wagers.  —  The 
courts  of  another  class  of  states  hold  that  the  common  law  of  England  on  the 
subject  of  gambling  contracts  is  in  force,  and  that  gambling  contracts  not  of 
the  forbidden  classes  are  valid  and  enforceable  by  their  common  law.1 

2.  Under  Statutes—  a.  English  Statutes  —  (1)  Object  of  Earlier  Statutes. 
—  The  earlier  English  statutes  on  the  subject  of  gambling  had  two  distinct 
ends  in  view,  which  will  now  be  examined. 

(a)  To  Compel  Amusements  of  a  Military  Character.  —  To  compel  amusements  of  a 
military  character  and  to  force  the  people  into  martial  exercises  by  forbidding 
such  games  as  would  divert  them  therefrom,  was  the  aim  of  certain  of  the 
early  statutes.* 


1.  Gambling  Contracts  Held  Valid  at  Common 

Law —  United  States. — Grant  v.  Hamilton,  3 
McLean  (U.  S.)  100,  a  case  coming  up  from 

Michigan. 

Alabama. — Tindall  v.  Childress,  2  Stew.  & 
P.  (Ala  )  250. 

California.  —  Bryant  v.  Mead,  I  Cal.  441; 
obiter  Johnson  v.  Fall,  6  Cal.  359,  65  Am.  Dec. 
518;  Whippley  v.  Flower,  6  Cal.  630;  Gridley 
v.  Dorn,  57  Cal.  78,  40  Am.  Rep.  110. 

Delaware.  —  Porter  v.  Sawyer,  r  Harr.  (Del.) 
517;  Ross  v.  Green,  4  Harr.  (Del.)  308;  Dewees 
v.  Miller,  5  Harr.  (Del.)  347. 

Illinois.  —  Morgan  v.  Pettit,  4  111.  529;  Smith 
v.  Smith,  21  111.  244,  74  Am.  Dec.  100;  Beadles 
v.  Bless,  27  111.  320,  81  Am.  Dec.  231. 

Iowa.  —  Sipe  v.  Finarty,  6  Iowa  394. 

Kentucky. — Greathouse  v.  Throckmorton, 
7  J.  J.  Marsh.  (Ky.)  17. 

Missouri.  —  Waddle  v.  Loper,  I  Mo.  635. 

New  Jersey.  —  Mulford  v.  Bo  wen,  9  N.  J.  L. 
315- 

New  York.  —  May  v.  Burras,  (N.  Y.  City  Ct. 
Gen.  T.)  13  Abb.  N.  Cas.  (N.  Y.)  384;  Eggers 
v.  Klussmann,  (Supm.  Ct.  Spec.  T.)  16  Abb. 
N.  Cas.  (N.  Y.)  226;  Campbell  v.  Richardson, 
10  Johns.  (N.  Y.)  406. 

North  Carolina.  —  Hunter  v.  Jackson,  I 
Law  Repos.  (4  N.  Car.)  250;  Tinnen  v.  Allison, 
2  Law  Repos.  (4  N.  Car.)  107;  Sharp  v. 
Murphsy,  Conf.  Rep.  (1  N.  Car.)  521;  Moore 
v.  Parker,  Conf.  Rep.  (1  N.  Car.)  553,  I 
Murph.  (5  N.  Car.)  37;  Critcher  v.  Pannell, 
Conf.  Rep.  (1  N.  Car.)  545,  1  Murph.  (5  N. 
Car.)  22;  Jackson  v.  Anderson,  1  Murph.  (5  N. 
Car.)  137;  McKenzie  v.  Ashe,  I  Hayw.  (2 
N.  Car.)  502,  2  Hayw.  (3  N.  Car.)  161 ;  Critcher 
v.  Parker,  2  Hayw.  (3  N.  Car.)  171;  Hunter 
v.  Parker,  2  Hayw.  (3  N.  Car)  178;  Hunter  v. 
Bynum,  2  Hayw.  (3  N.  Car.)  354-  Farrell  v. 
Patteson,  2  Hayw.  (3  N.  Car.)  362;  Hunter 
v.  Stroud,  2  Hayw.  (3  N.  Car.)  403;  Williams 
v.  Cabarrus,  1  Mart.  (1  N.  Car.)  29;  Moore  v. 
Simpson,  1  Murph.  (5  N.  Car.)  33;  Shepherd 
v.  Sawyer,  2  Murph.  (6  N.  Car.)  26,  5  Am. 
Dec.  517;  Brown  v.  Brady,  2  Murph.  (6  N. 
Car  )  117. 

Pennsylvania  Cases.  —  In  Pennsylvania  the 
earliest  view  was  that  gambling  contracts  were 
legal.  In  Morgan  v.  Richards,  1  Browne  (Pa.) 
171,  a  wager  was  made  on  Sunday  as  to  the 
strength  of  a  horse.  The  winner  sued  the 
loser  for  the  stake.  The  court  held  that  the 
wager  was  valid  as  a  wager,  but  void  as  a  con- 
tract made  on  Sunday. 

In  Phillips  v.  Ives,  1  Rawle  (Pa.)  36,  a  wager 
was  made  as  to  the  time  when  Napoleon  Bona- 
parte would  escape  or  be  removed  from  St. 
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Helena.  The  court  held  that  while  some 
wagers  might  be  valid,  a  wager  about  a  human 
being  wa^  unenforceable. 

In  Edgell  v.  McLaughlin,  6  Whart.  (Pa.)  176, 
36  Am.  Dec.  214,  a  wager  was  made  on  the 
existence  of  a  certain  letter.  The  court 
ordered  a  verdict  for  the  defendant,  saying: 
"  Nice  and  ingenious  distinctions  have  been 
sought  to  get  around  the  general  principle  [of 
the  validity  of  wagers]  and  to  defeat  the  plain- 
tiff's recovery,  till  the  exceptions  are  now  so 
many  that  it  requires  some  effort  of  mind  to 
fancy  a  wager  which  might  be  free  from  the 
exceptions  to  the  rule,  considering  the  strong 
feeling  which  leads  modern  courts  to  struggle 
against  this  sort  of  action."  Since  this  case, 
Pennsylvania  courts  have  never  upheld  any 
gambling  contracts.  Hence  this  state  has 
been  classed  in  the  first  group. 

Texas  Cases.  —  The  courts  of  Texas  at  first 
upheld  wagers  on  horse  races  in  such  general 
terms  as  to  indicate  that  they  regarded  all 
wagers  as  valid.  Dunman  v.  Strother,  1 
Tex.  89,  46  Am.  Dec.  97.  Subsequently  the 
courts  held  that  wagers  on  other  games  were 
invalid.  Norvell  v.  Oury,  13  Tex.  31;  Conner 
v.  Mackey,  20  Tex.  747;  Monroe  v.  Smelly,  25 
Tex.  586,  78  Am.  Dec.  541;  Knight  v.  Gregg,  26 
Tex.  506.  In  the  opinions  in  these  cases  it  was 
intimated  that  from  reasons  of  public  policy 
horse  racing  and  wagers  thereon  were  espe- 
cially favored,  and  that  no  other  gambling 
contracts  were  enforceable  in  Texas. 

Exceptions  to  Validity  of  Wagers  Established. 
—  In  jurisdictions  where  the  general  validity 
of  gambling  contracts  at  the  common  law  was 
established,  the  courts  at  once  began  to  follow 
the  lead  of  the  English  courts  in  seizing  upon 
every  pretext  to  escape  from  enforcing  the 
principle  which  they  had  established  by  solemn 
adjudication.  Thus  in  Nash  v.  Monheimer, 
20  111.  215,  a  bet  was  made  upon  the  speed  of 
a  horse,  and  there  was  no  provision  in  the  bet 
that  the  test  of  speed  was  to  be  had  outside  of 
city  limits.  As  a  fact,  the  test  was  had  inside 
of  city  limits,  where  such  a  speed  as  that  neces- 
sary to  win  the  bet  was  illegal.  It  was  held 
that  while  such  contract  was  valid  as  a  wager, 
it  grew  out  of  a  contract  to  violate  the  city 
ordinance  as  to  speed  of  horses  and  hence  was 
unenforceable. 

Many  American  cases  recognizing  the 
classes  of  invalid  wagers  established  by  the 
English  courts  have  already  been  given.  See 
supra,  this  section.  Development  of  Common 
Law  —  English  Doe  trine. 

2.  Early  English  Statutes  Military  in  Their  Pur- 
pose.—  The  Act  33  Hen.  VIII.,  c.  9,  entitled 
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(b)  To  Repress  Gambling  as  Injurious  Per  Se.  — Another  object  of  the  early  English 
statutes  was  to  regulate  or  repress  gambling  as  in  itself  an  evil.  To  effect  this 
statutes  were  enacted  directed  either  against  gaming  by  certain  classes  of 
people,  or  against  fraudulent  or  excessive  gaming,  or  against  gaming  at  certain 
specified  games.1  Gambling  of  any  sort  by  the  poor,  and  to  excess  by  the 
rich,  was  especially  denounced.    The  king's  amusements  were  privileged.2 

(2)  Object  of  Modern  Statutes  —  (a)  in  General.  —  The  modern  statutes  on 
the  subject  of  gambling  contracts  assail  them  almost  entirely  on  the  moral 
side.3  The  object  is  to  promote  the  welfare  of  the  public  by  repressing  prac- 
tices which  are  injurious  to  the  state  at  large.4  This  object  is  attained  in  two 
general  ways. 

(b)  To  Check  Gambling  Inter  Partes. — To  repress  gambling  as  between  the  par- 
ties, statutes  invalidate  all  executory  agreements  and  many  executed  ones 
between  the  parties  to  the  gambling  contract.5 


"  The  Bill  for  the  maintaining  artillery,  and 
the  debarring  of  unlawful  games,"  recited 
that  "  crafty  persons  have  invented  many  and 
sundry  new  and  crafty  games  —  keeping 
houses,  plays  and  alleys  for  the  maintenance 
thereof,  by  reason  whereof  archery  is  sore  de- 
cayed, and  daily  is  to  be  more  and  more  min- 
ished,  and  divers  bowyers  and  fletchers  for 
lack  of  work  gone  and  inhabit  themselves  in 
Scotland  and  other  places,  there  working  and 
teaching  their  science  to  the  pursuance  of  the 
same,  to  the  great  comfort  of  estrangers  and 
detriment  of  this  realm."  With  a  view  to 
remedy  this  state  of  affairs  certain  games  were 
denounced  as  unlawful,  and  penalties  were 
prescribed  for  keeping  houses  for  such  unlaw- 
ful games  and  for  resorting  thereto. 

1.  Early  English  Statutes  Moral  in  Their  Pur- 
pose. —  The  Act  16  Car.  II.,  c.  7,  provided  that 
if  any  person,  by  playing  or  betting,  should 
lose  more  than  one  hundred  pounds  at  one 
time,  he  should  not  be  compelled  to  pay  the 
same,  and  the  winner  should  forfeit  three 
times  the  value  of  his  winnings,  one-half  to 
the  king  and  the  other  half  to  the  informer. 
This  act,  "  both  in  its  title  and  preamble,  ap- 
pears to  be  directed  solely  against  fraudulent 
and  excessive,  and  to  be  in  no  respect  pointed 
at  moderate  play  when  there  is  no  fraud." 
Rolfe,  B  ,  in  Applegarth  v.  Coiley,  10  M.  & 
W.  729,  quoted  by  Hawkins,  J.,  in  Jenks  v. 
Turpin,  13  Q.  B.  D.  519. 

The  Act  9  Anne,  c.  14,  provided  that  if  any 
person  at  any  time  or  silting  should  lose  ten 
pounds  or  upwards,  he  had  an  exclusive  right 
of  recovery  for  three  months;  if  he  failed  to 
sue  within  that  time,  any  other  person  might 
sue  as  a  common  informer  and  recover  three 
times  the  amount  of  the  winnings,  one-half  to 
the  use  nf  the  poor  of  the  parish  and  the  other 
half  to  the  use  of  the  informer.  If  the  winner 
voluntarily  repaid  the  loser,  he  was  protected 
against  further  liability.  By  this  act  "  no  game 
is  rendered  unlawful,  but  excessive  or  fraudu- 
lent gaming  at  any  game  is  made  an  indictable 
offense."  Hawkins,  J.,  in  Jenks  v.  Turpin,  13 
Q.  B.  D.  519. 

The  statutes  12  Geo.  II.,  c.  28,  13  Geo.  II., 
c.  19,  and  18  Geo.  II.,  c.  34,  forbade  certain 
gimes  of  chance  under  penalty,  and  forbade 
betting  more  than  ten  pounds  at  one  time  or 
twenty  pounds  within  twenty-four  hours.  See 
Jenks  v.  Turpin,  13  Q.  B.  D.  519. 

2.  Gambling  by  the  Poor  Especially  Obnoxious. 


—  The  Act  of  33  Hen.  VIII.,  c.  9,  before  cited, 
forbade  a  great  number  of  unlawful  games 
which  were  made  the  subject  of  gambling  to 
any  "  manner  of  artificer  or  craftsman,  hus- 
bandman, apprentice,  laborer."  etc.  Black- 
stone  (4  Black.  Com.  171)  says  that  this  statute 
forbade  these  games  to  all  below  the  rank  of 
gentleman. 

The  various  statutes  from  16  Car.  II.,  c.  7, 
showed  considerable  indulgence  to  the  king's 
favorite  amusement  of  horse  racing,  and  many 
of  the  games  elsewhere  illegal  were  lawful 
when  played  in  the  king's  palace.  Thus  the 
statute  9  Anne,  c.  14,  §  9,  allowed  gaming  at 
the  royal  palaces  of  St.  James  and  Whitehall. 
See  Jenks  v.  Turpin,  13  Q.  B.  D.  519:  Hedge- 
borrow  v.  Rosenden,  2  Lev.  94,  1  Vent.  253; 
Dickson  v.  Pawlet,  1  Salk.  345;  Bentinck  v. 
Connop,  5  Q.  B.  693,  48  E.  C.  L.  693. 

3.  Object  of  Modern  Statutes.  —  Fleetwood  v. 
Jansen,  2  Atk.  467. 

4.  Modern  English  Statutes.  —  The  Act  8  &  9 
Vict.,  c.  109,  $  18,  provides  that  "  all  contracts 
on  agreements,  whether  by  parol  or  in  writing, 
by  way  of  gaming  or  wagering,  shall  be  null 
and  void,  and  no  suit  shall  be  brought  or 
maintained  in  any  court  of  law  or  equity  for 
recovering  any  sum  of  money  or  valuable 
thing  alleged  to  be  won  upon  any  wager,  or 
which  shall  have  been  deposited  in  the 
hands  of  any  person  to  abide  the  event  upon 
which  any  wager  shall  have  been  made;  pro- 
vided always  that  this  enactment  shall  not  be 
deemed  to  apply  to  any  subsciiption  or  contri- 
bution for  or  agreement  to  subscribe  or  con- 
tribute for  or  towards  any  prize  or  sum  of 
money  to  be  awarded  to  the  winner  or  winners 
of  any  game,  sport,  pastime,  or  exercise." 

5.  Gambling  Inter  Partes.  —  For  example,  see 
the  opinions  of  the  court  in  Manning  v.  Pur- 
celt  7  De  G.,  M.  &  G.  55,  24  L.  J.  Ch.  522  (in 
court  below,  2  Smale  &  G.  284),  and  in 
Rourke  z:  Short,  5  El.  &  Bl.  904,  85  E.  C.  L. 
904,  25  L.  J.  Q.  B.  196,  2  Jur.  N.  S.  352.  The 
cases  cited  in  this  article  nearly  all  recognize 
the  statement  in  the  text. 

As  to  executory  contracts,  see  infra,  this 
title  Rights  and  Liabilities  of  Adversary  Parties 
to  Gambling  Contracts.  As  to  executed  gam- 
bling contracts,  see  infra,  the  same  section, 
Under  Modern  Statutes  Giving  Kigkt  of  Action 
to  Loser  Who  Has  Paid  Voluntarily. 

Gambling  contracts  have  often  been  held  to 
be  in  opposition  to  a  sound  public  policy,  even 
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(c)  To  Annul  Collateral  Contracts.  —  The  practice  is  further  discouraged  by  stat- 
utes invalidating  certain  collateral  agreements  which  tend  to  assist  parties  in 
gambling.  By  this  latter  class  of  statutes  third  persons  may  be  injuriously 
affected.1 

b.  Statutes  in  United  States  —  (i)  General.  —  American  states  have 
substantially  all  passed  statutes  which  invalidate  gambling  contracts.  These 
statutes  are  for  the  most  part  modeled  upon  the  English  statutes,  yet  with 
such  diversity  of  wording  that  careful  examination  of  the  statute  of  the  par- 
ticular jurisdiction  is  necessary. 

(2)  Construction. — These  statutes,  in  so  far  as  they  invalidate  gambling 
contracts,  are  remedial,  not  penal,  and  are  to  be  liberally  construed.* 

(3)  Classification  as  to  Nature.  —  These  enactments  fall  roughly  under 
three  general  heads:  First,  statutes  attacking  gambling  directly;  second,  stat- 
utes forbidding  agreements  collateral  to  gambling  contracts  ;  and  third,  stat- 
utes avoiding  securities  given  on  gambling  consideration.  The  statutes 
attacking  gaming  directly  are  either  civil  or  criminal,  and  statutes  of  either  of 
these  classes  may  be  directed  against  all  gaming  transactions  indiscriminately 
or  against  specified  gambling  contracts.  The  general  consideration  of  this 
legislation,  apart  from  decided  cases,  is  not  within  the  purpose  of  this  work,3 
and  the  criminal  aspect  of  the  subject  is  treated  under  another  title.4 

3.  Distinction  Between  Void  and  Illegal  —  a.  England.  —  In  England  a  dis- 
tinction was  once  made  between  gambling  contracts  which  were  merely  void 
and  those  which  were  not  only  void  but  illegal.  If  the  act  of  entering  into  a 
particular  kind  of  gambling  contract  was  made  a  crime,  that  gambling  contract 
was  illegal  and  also  void.  If  the  gambling  contract  was  forbidden  by  law, 
but  the  act  of  entering  thereon  was  not  made  a  crime,  it  was  void  but  not 


in  jurisdictions  where  they  are  treated  with 
the  most  favor.  Leminons  v.  Flanakin, 
Hempst.  (U.  S.)  32;  Harding  v.  Walker, 
Hempst.  (U.  S.)  53;  Gridley  v.  Dorn,  57  Cal. 
78,  40  Am.  Rep.  110. 

1.  The  Gaming  Act  of  1892.  55  &  56  Vict.,  c.  9, 
§  I,  provides:  "  Any  promise,  express  01  im- 
plied, to  pay  any  person  any  sum  of  money 
paid  by  him  under  or  in  respect  of  any  con- 
tract or  agreement  rendered  null  and  void  by 
the  Act  of  8  &  9  Vict.,  c.  109,  or  to  pay  any 
sum  of  money  by  way  of  commission,  fee,  re- 
ward, or  otherwise  in  respect  of  any  such  con- 
tract, or  of  any  services  in  relation  thereto,  or 
in  connection  therewith,  shall  be  null  and 
void,  and  no  action  shall  be  brought  or  main- 
tained to  recover  any  such  sum  of  money." 

Statutes  Not  Retroactive.  —  Even  in  England, 
where  no  constitutional  limitations  prevent 
retroactive  legislation,  the  statutes  assailing 
gambling  contracts  are  not  retroactive.  In 
Knight  v.  Lee,  (1893)  1  Q.  B.  41,  62  L.  J.  Q.  B. 
28,  41  W.  R.  125,  5  Reports  54,  67  L.  T.  N.  S. 
688,  57  J.  P.  117,  A  paid  off  B's  gambling  debts 
at  B's  request  prior  to  May  20,  1892,  when  the 
Gaming  Act  of  55  &  56  Vict.,  c.  9,  §  I,  went 
into  effect.  It  was  held  that  this  statute  did 
not  discharge  B's  liability  to  indemnify  A. 

In  Tatam  v.  Reeve,  (1893)  1  Q.  B.  44,  67  L. 
T.  N.  S.  683,  a  case  presenting  similar  facts, 
but  arising  after  the  Gaming  Act  of  55  &  56 
Vict.,  c.  9,  §  7,  it  was  held  that  the  party  pay- 
ing the  debts  could  not  exact  indemnity  from 
the  party  originally  liable. 

Statutes  Invalidating  Collateral  Agreements.  — 
For  a  discussion  of  these  statutes  see  infra, 
this  title.  Parties  to  Agreements  Collateral  to  a 


Gambling  Contract;  Securities  for  Debts  Incurred 
in  Gambling  Contracts. 

2.  Liberal  Construction  of  Statutes  —  Illinois. 
—  Lamed  v.  Tiernan,  no  111.  173. 

Maine.  —  Ellis  v.  Beale,  18  Me.  337,  36  Am. 
Dec.  726. 

Massachusetts.  —  Grace  v.  M'Elroy,  1  Allen 
(Mass.)  563;  Wall  v.  Metropolitan  Stock  Exch., 
168  Mass.  282;  Shea  v.  Metropolitan  Stock 
Exch.,  168  Mass.  284,  note. 

New  York.  —  Meech  v.  Stoner,  19  N.  Y.  26; 
Arrieta  v.  Morrissey,  (C.  PI.  Gen.  T.)  1  Abb. 
Pr.  N.  S.  (N.  Y.)  439;  McDougall  v.  Walling, 
48  Barb.  (N.  Y.)  364;  Collins  v.  Ragrew,  15 
Johns.  (N.  Y.)  5;  Zeltner  v.  Irwin.  (Supm.  Ct. 
App.  T.)  21  Misc.  (N.  Y.)  13,  affirming  (N.  Y. 
City  Ct.  Gen.  T.)  20  Misc.  (N.  Y.)  398. 

Oregon.  —  O'Keefe  v.  Weber,  14  Oregon 
55- 

To  the  same  effect  see  the  following  English 
cases:  Hedgeborrow  v.  Rosenden,  2  Lev.  94, 
1  Vent.  253;  Turner  v.  Warren,  2  Stra.  1079; 
Bones  v.  Booth,  2  W.  Bl.  1226. 

In  Edgebury  v.  Rosendale,  2  Lev.  94,  a 
wager  of  two  hundred  pounds  per  side  on  a 
horse  race,  as  a  result  of  doubling  the  stakes 
from  a  previous  bet,  was  held  void  under  the 
statute  of  Car.  II.,  the  court  saying:  "  The 
statute,  being  to  suppress  the  vice  of  excessive 
gaming,  shall  be  construed  in  the  most  ex- 
tensive manner  that  can  be  to  answer  that 
end." 

See  generally  the  title  Statutes. 

3.  The  cases  of  a  civil  nature  arising  under 
these  statutes  are  collected  and  discussed  else- 
where in  this  title. 

4.  See  the  title  Gaming,  post. 
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illegal.1  As  before  stated,  gambling  contracts  belonging  to  neither  of  these 
classes  were  at  the  common  law  as  valid  as  any  other  contracts. 

Distinction  Affects  Validity  of  Collateral  Contracts  Only.  —  Neither  an  illegal  nor  a  void 
gambling  contract  could  be  enforced  at  law.  The  distinction  between  the 
illegal  and  the  void  contracts  was  in  the  effect  upon  collateral  contracts. 

Contracts  Collateral  to  Void  Gambling  Contract.  —  A  contract  collateral  to  a  void 
gambling  contract  was  valid  if  it  possessed  in  itself  all  the  elements  of  a  valid 
contract.2 

Contract  Collateral  to  Illegal  Gambling  Contract.  —  A  contract  collateral  to  an  illegal 
gambling  contract  is  tainted  with  illegality  and  is  unenforceable.3 

Distinction  Practically  Abolished  in  England.  —  The  statute  55  &  56  Vict.,  C.  9,  §  I, 
has  practically  abolished  the  distinction  made  in  England  between  void  and 
illegal  gambling  contracts.  No  contract  collateral  to  or  dependent  on  a 
gambling  contract  can  now  be  enforced.4 

b.  United  States  —  (i)  Where  Distinction  Is  Recognized.  —  In  a  few 
jurisdictions  the  distinction  between  void  and  illegal  gambling  contracts  is 
recognized.5 

(2)  Where  Distinction  Is  Not  Recognized. —  In  most  American  jurisdictions 
the  distinction  between  void  and  illegal  gambling  contracts  is  repudiated,  and 
they  are  all  reduced  to  the  class  of  illegal  gambling  contracts.6 

4.  Bankruptcy. — The  effect  of  gambling  upon  proceedings  in  bankruptcy 
is  discussed  in  the  note  below.7 


1.  Distinction  Between  Illegal  and  Void  Gam- 
bling Contracts.  —  Lilley  v.  Rankin,  56  L.  J.  Q. 
B.  248,  55  L.  T.  N.  S.  814;  Johnson  v.  Ferris, 
49  N.  H.  66;  Winchester  v.  Nutter,  52  N.  H. 
507,  13  Am.  Rep.  93. 

2.  Contract  Collateral  to  Gambling  Contract 
Merely  Void  Is  Itself  Valid. —  Wells  v.  Porter, 
2  Bing.  N.  Cas.  722,  29  E.  C.  L.  469;  Read  v. 
Anderson,  10  Q.  B.  D.  100;  Ouldsz>.  Harrison, 
10  Exch.  572,  3  C.  L.  R.  353,  24  L.  J.  Exch. 
66;  Lyne  v.  Siesfield,  1  H.  &  N.  278;  Bubb  v. 
Yelverton,  24  L.  T.  N.  S.  822,  19  W.  R.  739; 
Oldham  v.  Ramsden,  44  L.  J.  C.  PI.  309,  32  L. 
T.  N.  S.  825;  Fitch  v.  Jones,  5  El.  &  Bl.  238, 
85  E.  C.  L.  238;  Krright  v.  Lee,  (1893)  I  Q.  B. 
41;  Warren  v.  Hewitt,  45  Ga.  501,  since  over, 
ruled;  Winchester  v.  Nutter,  52  N.  H.  507,  13 
Am.  Rep.  93. 

3.  Cannan  v.  Bryce,  3  B.  &  Aid.  179;  and 
see  the  distinction  drawn  by  the  court  at  p.  184. 

4.  Effect  of  Statute  55  &  56  Vict.,  c.  9.  —  Tatam 
v.  Reeve,  (1893)  1  Q.  B,  44;  Carney  v.  Plim- 
mer,  (1897)1  Q.  B.  634. 

5.  Distinction  Between  Illegal  and  Void  Recog- 
nized.—  Warren  v.  Hewitt,  45  Ga.  501  (since 
overruled);  Johnson  v.  Ferris,  49  N.  H.  66; 
Winchester  v.  Nutter,  52  N.  H.  507,  13  Am. 
Rep.  93. 

In  Johnson  v.  Ferris,  49  N.  H.  66,  A  offered 
to  pay  three  hundred  dollars  to  any  one  who 
would  bet  one  thousand  dollars  even  on  a  state 
election.  B  accepted  the  offer,  and  A  paid 
him  three  hundred  dollars.  Subsequently  B 
repudiated  the  bet.  A  then  demanded  of  B 
his  bonus  of  three  hundred  dollars,  and  on  his 
refusal  to  return  it  A  brought  suit.  The  court 
held  that  A  could  not  recover  in  the  action,  as 
he  was  not  a  loser  in  the  sense  of  the  statute. 
In  the  opinion  the  court  remarked  that  in  New 
Hampshire  gambling  was  illegal  and  criminal, 
while  bets  were  merely  void  and  unenforce- 
able. 

In  Winchester  v.  Nutter,  52  N.  H.  507,  13 
Am.  Rep.  93,  B  and  C  were  the  two  cap- 
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tains  "  of  opposite  sides  at  a  squirrel  hunt. 
The  winning  side  was  to  have  supper  at  the 
expense  of  the  losers.  A,  an  innkeeper, 
knowing  all  these  facts,  furnished  the  supper, 
charged  it  to  B  and  C.  and  subsequently  sued 
them  for  its  value.  It  was  held:  (1)  By  the 
common  law  of  New  Hampshire  wagers  are 
void  and  not  actionable.  (2)  Wagers  uncon- 
nected with  criminal  offenses  are  not  illegal, 
nor  are  they  offenses  against  the  criminal  law. 
(3)  A,  not  being  a  party  to  the  wager,  could 
recover. 

6.  Distinction  Between  Illegal  and  Void  Not 
Eecognized. —  In  Buckingham  v.  Fitch,  18  Mo. 
App.  91,  the  court,  in  discussing  the  defense 
interposed  to  the  note  on  which  suit  was 
brought,  that  said  note  was  given  as  margin 
in  gambling  in  future  differences,  said: 
*'  With  the  views  entertained  by  us  we  cannot 
make  any  distinction  between  a  contract  such 
as  the  contract  in  this  case,  immoral  in  its 
nature  and  tendency  and  void  as  against  public 
policy,  and  a  contract  illegal  and  prohibited 
by  law." 

This  repudiation  of  English  doctrine  will  be 
seen  in  detail  later  in  this  title.  See  infra. 
Parties  to  Agreements  Collateral  to  a  Gambling 
Contract,  in  the  cases  cited  there,  the  agents, 
parties  furnishing  goods  for  gambling  pur- 
poses, etc.,  were  unable  to  recover  if  they  were 
charged  with  knowledge  of  the  gambling  con- 
tract. Under  the  English  doctrine  furthet  in- 
quiry would  have  been  necessary  to  determine 
whether  the  gambling  contract  was  illegal  or 
merely  void;  in  the  United  States  such  inquiry 
is  superfluous. 

7.  Bankruptcy. —  In  England  it  has  been  held 
that  while  contracts  for  future  differences  are 
gambling  contracts  within  the  scope  of  the 
gaming  acts,  they  are  not  such  within  the 
scope  of  the  bankruptcy  acts.  Ex  p.  Ryder, 
1  De  G.  &  J.  317,  26  L.  J.  Bankr.  69,  3  Jur.  N. 
S.  1 159. 

In  the  United  States  a  gambler  was  not  en- 
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IV.  Status  of  Gambling  Contracts  in  Equity  —  1.  Early  View.  —  In 

England  at  an  early  date  equity  relieved  against  gambling  contracts.  There 
is  some  dispute  as  to  whether  this  jurisdiction  prior  to  the  statute  of  9  Anne, 
c.  14,  was  based  on  special  circumstances  of  hardship  and  imposition,  or  whether 
it  extended  to  gambling  contracts  as  such.  While  the  early  cases  are  imper- 
fectly reported,  the  weight  of  authority  is  that  the  power  of  equity  extended 
to  all  kinds  of  gambling  contracts,  even  prior  to  the  statute  of  Anne.1 

2.  Under  Statute  of  Anne.  —  The  statute  of  Anne  expressly  gave  to  the  loser 
at  a  gambling  contract  the  right  to  resort  to  equity  for  discovery.  In  cases 
arising  after  the  passage  of  this  statute  where  a  discovery  was  prayed,  it  is 
difficult  to  determine  whether  the  court  acted  upon  general  equitable  prin- 
ciples, or  whether  it  obtained  jurisdiction  by  the  proceedings  for  discovery  and 
then  retained  the  case  for  final  relief.2 


titled  to  discharge  in  bankruptcy  under  former 
bankruptcy  acts,  if  he  had  lost  any  of  his 
property  by  gambling.  In  re  Signer,  20  Fed. 
Rep.  236;  In  re  Stewart,  21  Fed.  Rep.  398; 
even  though  the  property  thus  lost  was  itself 
acquired  by  gaming,  In  re  Marshall,  16  Fed. 
Cas.  No.  9,123,  1  Lowell  (U.  S.)  462;  or  though 
his  gains  at  gambling  exceed  his  losses,  In  re 
Stewart,  21  Fed.  Rep.  398.  This  rule  applies 
where  the  losses  were  incurred  outside  of  the 
jurisdiction.    In  re  Hunt,  26  Fed.  Rep.  739. 

But  the  Bankruptcy  Act  of  1898  contains  no 
such  provision. 

Honest  Debtor.  —  One  who  has  lost  at  gam- 
bling may  still  take  advantage  of  an  act  for  the 
relief  of  honest  debtors.  Grow  v.  His  Credit- 
ors, 31  Cal.  329;  Carhart  v.  Marshall,  23  Ga. 
225. 

1.  Early  Equity  Jurisdiction.  —  In  Fon- 
blanque's  Eq.,  bk.  I,  c.  4,  §  6,  note  c,  after  re- 
ferring 10  the  statutes  16  Car.  II.,  c.  7,  and  9 
Anne,  c.  14,  it  is  said:  "  These  provisions  of 
the  legislature  have  rendered  it  now  less  fre- 
quently necessary  to  resort  to  courts  of  equity, 
which  appear  to  have  often  interposed  prior 
to  the  16  Car.  II.  for  the  purpose  of  restrain- 
ing the  winner  from  proceeding  at  law  against 
the  loser  upon  the  security  which  he  had  ob- 
tained for  the  money  won."  For  this  state- 
ment the  following  authorities  are  cited: 
Cromer  v.  Champney,  Tothill  81,  14  Vin.  Abr.  8 
(1590),  where  chancery  jurisdiction  to  relieve 
against  a  bond  for  money  won  at  play  is 
recognized;  Blackwell  v.  Redman,  1  Ch.  Cas. 
88  (1635),  where  a  perpetual  injunction  was 
granted  against  an  action  at  law  to  recover 
money  "  unduly  gotten  "  at  dice;  Sucklyn  v. 
Morley,  Tothill  84,  14  Vin.  Abr.  8  (1636),  where 
an  injunction  was  granted  against  suit  on  a 
bond  for  money  won  at  gaming,  and  a  bill  for 
discovery  of  the  money  so  won  was  enter- 
tained. 

In  Rawden  v.  Shadwell,  Ambl.  269,  Lord 
Chancellor  Hardwicke  remarked  that  before 
the  statute  of  Anne,  equity  "  had  taken  notice 
of  these  transactions,"  i.  e.,  suits  to  be  relieved 
against  bonds  for  money  lost  at  gaming. 
Other  cases  before  the  statute  of  Anne,  wherein 
a  court  of  equity  interposed  to  restrain  actions 
growing  out  of  gaming  transactions,  were  Fire- 
brasse  v.  Brett,  r  Vern.  489,  2  Vern.  70;  VVood- 
roffe  v.  Farnham,  2  Vern.  291.  In  the  first  of 
these  cases  (2  Vern.  70),  Lord  Chancellor 
Jeffreys  "  declared  he  thought  it  [one  thousand 
four  hundred  and  fifty  guineas]  a  very  ex- 


orbitant sum  to  be  lost  at  play  at  one  sitting, 
between  persons  of  their  rank,  and  that  he 
would  discourage,  as  much  as  in  him  lay,  such 
extravagant  gaming." 

These  authorities  probably  form  the  basis  of 
the  following  statement  of  the  court  in  Downs 
t.  Quarles,  Litt.  Sel.  Cas.  (Ky.)  489,  12  Am. 
Dec.  337:  "Anterior  to  any  legislation  on  the 
subject,  chancery  watched  such  engagements 
with  a  jealous  eye,  and  would  frequently  lay 
hold  of  slight  circumstances  to  set  them  aside, 
such  as  the  enormity  of  the  demand,  from 
which  imposition  would  be  presumed,  or  the 
fact  that  the  sum  won  or  lost  was  beyond  the 
estate  and  degree  of  the  parties  would  fre- 
quently induce  the  chancellor  to  interfere." 
This  passage  was  quoted  with  approval  by  the 
court  in  Petillon  v.  Hippie,  90  III.  420,  32  Am. 
Rep.  31. 

In  Kahn  v.  Walton,  46  Ohio  St.  195,  the  ma- 
jority of  the  court  took  the  view  that  the  juris- 
diction of  the  English  court  of  equity  to  cancel 
securities  for  money  lost  at  gaming  was 
founded  upon  the  statute  of  Anne.  It  was 
said:  "  Precisely  what  effect  has  been  given 
the  English  statutes,  in  ihe  decisions  of  the 
courts  of  that  country  upon  this  subject,  is  not 
very  clear;  it  is  nevertheless  true  that  parties 
to  gaming  securities  were  there  expressly 
authorized  by  statute  to  go  into  chancery  for 
discovery,  which  gave  ground  for  the  applica- 
tion of  the  familiar  rule  that  a  court  of 
chancery  having  jurisdiction  for  one  purpose 
will  retain  the  case  for  final  relief."  In  this 
case  it  was  held  that  the  general  doctrine  that 
where  parties  are  equally  guilty  a  court  of 
equity  will  not  lend  its  aid  to  either,  but  will 
leave  them  where  it  finds  them,  applies  to 
gaming  transactions.  But  in  a  st  rong  dissent- 
ing opinion  in  the  same  case  Minshall,  J.,  held 
that  gaming  transactions  constitute  an  excep- 
tion to  the  general  rule,  and  that  "  so  long  as 
the  matter  remains  executory,  courts  of  law 
and  equity  will  lend  their  assistance  to  the  de- 
feated party,  not  by  reason  of  any  merit  in 
htm,  but  to  promote  the  public  interests  by  en- 
forcing a  sound  rule  of  public  policy;  "  and 
he  shows  that  this  rule  is  supported  by  the 
authorities. 

In  McKinney  v.  Pope,  3  B.  Mon.  (Ky.)  93, 
the  power  of  equity  courts  to  relieve  against 
gambling  contracts  in  cases  of  imposition  was 
clearly  recognized. 

2.  Under  Statute  of  9  Anne,  c.  14.  —  Rawden  v. 
Shadwell.  Ambl.    269;    Baker  v.  Williams, 
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3.  Modern  Doctrines  —  a.  Doctrine  Generally  Recognized  that 
Equity  Gives  Relief.  —  On  whichever  principle  the  courts  of  equity  acted, 
the  result  was  that  it  became  established  that  equity  would  relieve  against 
gambling  contracts  even  to  the  extent  of  compelling  securities  given  on  gam- 
bling consideration  to  be  given  up  and  canceled.1 

b.  Minority  Doctrine  that  Equity  Grants  No  Relief.  —  From 
this  view  there  has  been  some  dissent,  and  it  has  been  laid  down  that  equity 
has  no  power  to  relieve  against  gambling  contracts  in  the  absence  of  some 
statute  conferring  such  jurisdiction.2 

4.  Injunctions  Against  Future  Gambling.  —  Equity  will  not  enjoin  gambling, 
nor  will  it  enjoin  the  use  of  property  for  purposes  of  gambling.3 


Ambl.  269,  note  5.  In  the  latter  case  Sir 
Joseph  Jekyll,  M.  R.,  said:  "  If  it  [the  notej 
was  put  in  suit  at  law  no  doubt  but  the  party 
might  make  adefense  against  it  under  the  act; 
but  that  is  no  objection  against  coming  into 
this  court  [chancery],  for  [as]  the  person  giv- 
ing the  note  is  entitled  to  discovery  here,  it 
could  not  be  the  intention  of  the  legislature 
that  after  the  discovery  he  should  be  sent  to 
another  court  for  relief;  so  it  is  that  upon  a 
discovery  of  assets  the  court  grants  relief  with- 
out sending  the  party  to  law."  A  similar  view 
was  taken  in  Sloman  v.  Kelly,  4  Y.  &  Exch. 
169. 

1.  Cases  Where  Equity  Gives  Relief.  —  Eng- 
land. —  Ravvden  v.  Shad  well,  Ambl.  269  [citing 
Bakers.  Williams,  Ambl.  269,  note  5];  New- 
man v.  Franco,  2  Anstr.  519;   v.  Black- 
wood, 3  Anstr.  851;  Andrews  v.  Berry,  3 
Anstr.  634;  Fleetwood  v.  Jansen,  2  Atk.  467; 
Bushby  v.  Munday,  5  Madd.  297;  Portarling- 
ton  v.  Soulby,  3  Myl.  &  K.  104;  Firebrasse  v. 
Brett,  1  Vern.  489.  2  Vern.  70;  Wynne  Cal- 
lander, 1  Russ.  293;  Osbaldiston  v.  Simpson, 
13  Sim.  513;  Woodroffe  v.  Farnham,  2  Vern. 
291;  Sloman  v.  Kelly,  4  Y.  <X  Exch.  169.  But 
see  Graves  v.  Houlditch,  2  Price  147. 

United  States.  —  McLaughlin  v.  National 
Mut.  Bond,  etc.,  Co.,  64  Fed.  Rep.  908. 

Alabama.  —  Roberts  v.  Taylor,  7  Port.  (Ala.) 
251  [overriding  Tindall  v.  Childress,  2  Stew.  & 
P.  (Ala.)  250];  Barker  v.  Callihan,  5  Ala.  708; 
Finn  v.  Barclay,  15  Ala.  626. 

Georgia.  —  Higdon  v.  Heard,  14  Ga.  255. 

Illinois.  —  Mallett  v.  Butcher,  41  111.  382 
[overruling  Abrams  v.  Camp,  4  111.  290]; 
Chapin  v.  Dake,  57  111.  295,  11  Am.  Rep.  15; 
Beveridge  v.  Hewitt,  8  111.  App.  467;  Elder  v. 
Talcott,  43  111.  App.  439;  Harris  v.  McDonald, 
79  111.  App.  638. 

Kentucky.  —  Lyle  v.  Lindsey,  5  B.  Mon.  (Ky.) 
123;  Lyon  v.  Bespass,  1  Litt.  (Ky.)  134;  Gill  v. 
Webb.  2  T.  B.  Mon.  (Ky.)  4,  4  T.  B.  Mon. 
(Ky.)2gg;  Brown  v.  Watson,  6  B.  Mon.  (Ky.) 
588. 

Maryland.  — -  Gough  v.  Pratt,  9  Md.  526; 
Miller  v.  Gittings,  85  Md.  601,  60  Am.  St.  Rep. 
352. 

Mississippi.  —  McAuley  v.  Mardis,  Walk. 
(Miss.)  307;  Lucas  v.  Waul,  12  Smed.  & 
M.  (Miss.)  157;  Martin  v.  Terrell,  12  Smed.  & 
M.  (Miss.)  571;  Smither  v.  Keys,  30  Miss.  174; 
Campbell  v.  New  Orleans  Nat.  Bank,  74  Miss. 
526. 

Missouri.  —  Wilkerson  v.  Whitney,  7  Mo. 
295. 

New  Jersey. — Tantum  v.  Arnold,  42  N.J. 
Eq.  60. 
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Pennsylvania.  —  Dauler  v.  Hartley.  178  Pa. 
St.  23;  Collins  v.  Nevin,  30  Pittsb.  Leg.  J.  (Pa.) 
238.  But  see  Albeilson  v.  Laughlin,  173  Pa. 
St.  525,  51  Am.  St.  Rep.  777. 

Tennessee. — Johnson  v.  Cooper,  2  Yerg. 
(Tenn.)  524;  Rucker  v.  Wynne,  2  Head. 
(Tenn.)  617,  24  Am.  Dec.  502,  distinguishing 
Weakley  v.  Watkins,  7  Humph.  (Tenn.)  356. 

Texas.  —  Cavenah  v.  Somervill,  Dall.  (Tex.) 
532. 

Virginia.  —  Skipwith  v.  Strother,  3  Rand. 
(Va.)  214. 

See  further  infra,  this  title,  Securities  for 
Debts  Incurred  in  Gambling  Contracts. 

Court's  Discretion  in  Assuming  Jurisdiction.  — 
In  Beer  v.  Landman,  88  Tex.  450,  the  jurisdic- 
tion of  courts  of  equity  to  cancel  executory 
contracts  founded  upon  gaming  contracts  after 
the  maturity  of  such  contracts  was  admitted, 
and  the  ground  of  the  jurisdiction  was  stated 
to  be  not  the  absence  of  a  legal  remedy  (for 
the  fact  that  the  consideration  of  an  executory 
contract  arises  out  of  an  illegal  transaction  is 
a  complete  defense  at  law),  but  the  circum- 
stance that  the  defensive  remedy  at  law  will 
not  be  equally  as  certain,  complete,  and  ade- 
quate as  it  could  be  made  in  equity,  the  decree 
of  cancellation  being  only  an  equitable  mode 
of  rendering  that  defense  effectual.  But  it 
was  further  declared  that  equity  will  not 
assume  jurisdiction  as  of  course,  for"  it  is  dis- 
cretionary with  a  court  of  equity  whether  it 
will  lend  its  aid  under  all  the  circumstances  of 
a  given  case,"  and  "  such  discretion  is  not 
arbitrary,  but  judicial,  and  should  only  be  ex- 
ercised when  it  appears  from  the  facts  of  the 
given  case  that  equitable  interference  is  neces- 
sary to  establish  such  defense." 

2.  Where  Equity  Denies  Relief. —  Kahn  v. 
Walton,  46  Ohio  St.  195.  See  also  Beer  v. 
Landman,  88  Tex.  450,  referred  to  in  the  last 
note  supra.  The  louisiana  statute  is  discussed 
in  St.  Ceran  v.  Sherman,  18  La.  Ann.  520. 

3.  No  Injunction  Against  Future  Gambling.  — 
In  Cope  v.  District  Fair  Assoc.,  99  111.  489,  39 
Am.  Rep.  30,  suit  was  brought  by  a  stock- 
holder in  an  agricultural  association  to  enjoin 
the  use  of  the  fair  grounds  for  purposes  of 
gambling.  In  Hill  v.  Pierson,  45  Neb.  503, 
suit  was  brought  by  a  landlord  to  enjoin  the 
use  for  purposes  of  gambling  of  property 
leased  by  him.  In  State  v.  Patterson,  14  Tex. 
Civ.  App.  465,  the  state  brought  suit  against 
certain  gamblers  to  restrain  them  from  further 
gambling,  alleging  in  its  petition  that  it  was 
impossible  to  enforce  the  criminal  statutes 
against  gambling.  In  each  case  it  was  held 
that  equity   could  give  no  relief,  gambling 
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V.  Cheating  —  1.  At  Common  Law  —  a.  Liability  of  Winner.  —  At 

common  law  no  action  for  winnings  could  be  maintained  by  a  winner  who  had 
won  by  cheating.1 

b.  RIGHTS  OF  LOSER  —  (i)  Where  Loser  Pays  Without  Full  Knowledge. — 
If  the  loser  had  paid  without  knowledge  of  the  fraud,  he  could  recover  of  the 
winner.2  Equity  seized  upon  cheating  as  a  circumstance  of  hardship  and 
imposition  upon  which  to  base  relief.3 

(2)  Where  Loser  Pays  with  Full  Knowledge,  —  If  the  loser  had  paid  with 
knowledge,  he  could  not  recover.4 

2.  Under  Modern  Statutes  —  a.  Jurisdictions  Where  Relief  Is  Given. 
—  Under  statutes  prohibiting  gambling  contracts,  some  jurisdictions  still 
relieve  against  cheating  as  at  common  law.5 

b.  Jurisdiction  Where  Relief  Is  Denied.  —  Other  jurisdictions  apply 
the  maxim  in  pari  delicto,  and  give  no  relief  to  the  cheated  loser  unless  he  is 
entitled  to  it  independently  of  cheating.6 

VI.  Licenses.  —  A  license  to  carry  on  any  species  of  game  or  gamin 
establishment  may  have  the  effect  of  legalizing  betting  on  such  game,  so  that 
a  prosecution  will  not  lie  therefor,7  but  it  has  no  effect  upon  the  rights  and 
liabilities  arising  out  of  the  gambling  transaction  from  a  civil  standpoint.8 


being  a  public  nuisance  or  an  infraction  of  the 
criminal  laws,  or  both,  the  remedy  being  the 
proper  enforcement  of  the  criminal  statutes. 

In  Hill  v.  Pierson,  45  Neb.  503,  the  court's 
action  was  placed  upon  the  ground  that  no  one 
can  maintain  a  suit  to  enjoin  a  public  nuisance 
unless  he  suffers  special  injury  (see  the  title 
Abatement  of  Nuisances,  vol.  1,  p.  71);  a 
gaming  house  is  a  public  nuisance  (see  the 
title  Disorderly  Houses,  vol.  9,  p.  523,  and 
the  title  Gaming  Houses,  post),  and  the  plain- 
tiff failed  to  prove  special  damage. 

1.  Cheating  —  Common-law  Rale.  —  Case  of 
Monopolies,  11  Coke  87^;  Rector  v.  Hudson, 
20  Tex  234  Bass  v.  Peevey,  22  Tex.  295; 
Armstrong  v.  Parchman,  42  Tex.  185;  Walker 
v.  Armstrong,  54  Tex.  609. 

2.  Loser  Paying  Without  Fall  Knowledge.  — 
Hodge  v.  Sexton,  1  Hun  (N.  Y.)  576,  4  Thomp. 
&  C.  (N.  V.)  54;  Webb  v.  Fulchire,  3  Ired.  L. 
(25  N.  Car.)  485,  40  Am.  Dec.  419. 

Cheater  Cheated.  —  In  Abbe  v.  Marr,  14  Cal. 
210,  A  had  been  cheated  by  B  in  a  horse  race, 
which  was  fraudulently  lost  by  B's  trick.  B 
offered  to  A  to  let  him  get  even  by  betting  with 
C  on  another  race,  in  which  B  was  to  arrange 
so  that  A  would  win.  A  agreed  and  bet.  B 
then  arranged  the  race  so  that  A  lost  again 
through  fraud.  It  was  held  that  A  could  not 
recover  from  B,  as  his  own  statement  showed 
that  he  and  B  had  arranged  to  defraud  C. 

But  a  prosecution  for  a  conspiracy  to  cheat 
will  lie  at  the  instance  of  one  who,  attempting 
to  cheat  another,  is  himself  cheated  by  that 
other  and  a  confederate.  See  Reg.  v.  Hudson, 
Bell  Cr.  Cas.  263,  8  Cox  C.  C.  305.  This  case 
is  stated  in  the  title  False  Pretenses  and 
Cheats,  vol.  12,  p.  852,  note  2. 

3.  Relief  in  Equity.  —  In  Firebrass  v.  Brett,  2 
Vern.  70,  Brett  had  by  cheating  won  a  great 
amount  from  Firebrass,  part  in  cash  and  part 
in  notes.  Firebrass  seized  the  cash  by  force, 
and  refused  to  pay  the  notes.  Brett  sued  Fire- 
brass at  law  for  damages,  and  Firebrass  sued 
Brett  in  equity  for  equitable  relief.  A  com- 
promise was  forced  after  the  court  intimated 
that  it  would  seize  on  cheating  as  a  ground  for 
relief. 


4.  Loser  Faying  with  Knowledge  of  Cheating 

—  In  support  of  the  proposition  stated  in  the 
text  see  the  obiter  dictum  in  Whiteside  v.  Tabb, 
Cooks  (Tenn.)  383. 

5.  Relief  Given  —  United  States.  —  Catts  v. 
Phalen,  2  How.  (U.  S.)  376. 

Connecticut.  —  Phalen  v.  Clark,  19  Conn.  421, 
50  Am.  Dec.  253. 

Illinois.  —  Gintz  v.  Bradley,  53  111.  App.  597. 
Kansas.  —  Jones  v.  Inness.  32  Kan.  177. 
Louisiana.  —  Criswell  v.  Gaster,  5  Mart.  N. 
S.  (La.)  130. 

New  York.  —  Hodge  v.  Sexton,  1  Hun  (N. 
Y.)  576.  4  Thomp.  &  C.  (N.  Y.)  54. 

North  Carolina.  —  Webb  v.  Fulchire,  3  Ired. 
L.  (25  N.  Car.)  485,  40  Am.  Dec.  419. 

Tennessee.  —  Whiteside  v.  Tabb,  Cooke 
(Tenn.)  383. 

Wisconsin. — Wells  v.  McGeoch,  71  Wis. 
196. 

In  Catts  v.  Phalen,  2  How.  (U.  S.)  376,  A 
was  employed  by  the  managers  of  a  lottery  to 
draw  the  numbers.  A  bought  a  ticket  in  B's 
name  for  A's  use.  A  then  fraudulently  man- 
aged the  drawing  so"  that  this  ticket  drew  a 
fifteen  thousand  dollar  prize.  The  managers 
sued  A  to  recover  this  money  as  soon  as  ihey 
learned  these  facts.  It  was  held  that  wheiher 
the  lottery  was  legal  or  illegal  was  immaterial. 
In  any  event  A  had  no  right  to  the  money  as 
against  the  managers. 

6.  Relief  Denied.  —  Dancy  v.  Phelan,  82  Ga. 
243;  O'Brien  r.  Luques,  81  Me.  46,  io  Am.  St. 
Rep.  238;  Kitchen  v.  Greenebaum,  61  Mo.  no; 
Rees  v.  Fernie,  4  N.  Y.  539. 

In  Babcock  v.  Thompson,  3  Pick.  (Mass.) 
446,  is  Am.  Dec.  235,  A  cheated  B  at  gambling. 
B  did  not  sue  until  after  the  end  of  the  period 
within  which  any  loser  could  recover.  It  was 
held  that  he  could  not  recover  by  reason  of  the 
fraud.  His  only  action  was  as  a  loser,  sim- 
ply, and  this  was  barred  by  time. 

7.  See  the  titles  Gaming;  Gaming  Houses, 
post. 

8.  License  Does  Not  Affect  Civil  Liabilities  — 

California.  —  Bryant    v.    Mead,   I    Cal.  441; 
Carrier  v.  Brannan,  3  Cal.  328;  Davis  v.  Good- 
man, cited  in  Carrier  v.  Brannan,  3  Cal.  329. 
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VII.  Classes  of  Gambling  Conteacts  —  1.  In  General.  —  A  gambling  con- 
tract is  invalid,  no  matter  what  outward  form  it  may  assume.  No  ingenuity 
can  make  it  legal.1 

2.  Undisguised  Gambling  Contracts  —  a.  Bets  and  Wagers  —  (i)  In  Gen- 
eral,  —  A  bet  is  identical  with  a  wager.  They  are  the  simplest  forms  of  gam- 
bling contracts.  Under  the  decisions  and  statutes  now  in  force,  bets  and 
wagers  are  unenforceable  —  in  some  cases  illegal  or  even  criminal.  No 
recovery  can  be  had  thereon,  directly  or  indirectly. 

(2)  Definitions.  — The  term  "wager"  is  as  broad  as  "gambling  contract," 
and  the  definition  given  for  the  latter  is  referred  to  as  a  correct  definition  for 
"  wager."  2 

Betting  is  the  putting  of  a  certain  sum  of  money  or  other  valuable  thing  at 
stake  on  the  happening  or  not  happening  of  some  uncertain  event.3 

(3)  Classes  of  Bets  —  (a)  Election  Bets  —  aa.  Invalidity.  —  Election  bets  were 
adjudged  unenforceable,  by  reason  of  public  policy,  at  a  period  when  bets 
ordinarily  were  enforceable.4 

66.  Reasons  for  Invalidity.  —  The  reasons  for  discriminating  against  election 
bets  rested  upon  two  distinct  theories:  First,  by  allowing  wagers  before  the 
election,  a  chance  is  offered  for  influencing  electors  corruptly ; 5  second,  by 
allowing  an  action  to  be  maintained  on  a  bet  as  to  the  result  of  any  election 


Nevada.  —  Scott  v.  Courtney,  7  Nev.  419. 

New  York.  —  Ruckman  v.  Pitcher,  I  N.  Y. 
392;  People  v.  Fallon,  152  N.  Y.  1;  Gibbons  v. 
Gouveineur,  1  Den.  (N.  Y.)  170;  Ruckman  v. 
Bryan,  3  Den.  (N.  Y.)  34.0;  People  v.  Kelly, 
(Supm.  Ct.  Gen.  T.)  3  N.  Y.  Crirn.  272. 

Texas.  —  Monroe  v.  Smelly,  25  Tex.  586,  78 
Am.  Dec.  541;  Tuckett  v.  Herdic,  5  Tex.  Civ. 
App.  690.  In  this  case  suit  was  brought  to 
recover  a  balance  due  for  pool  tickets  sold 
in  New  York  upon  races  held  on  tracks  legalized 
by  the  Ives  pool  bill.  It  was  held  that  such 
license  did  not  affect  the  civil  status  of  such  a 
contract;  hence  no  action  could  be  maintained 
in  New  York  for  the  price  of  such  tickets;  ac- 
cordingly no  right  of  action  was  recognized  in 
Texas. 

Recovery  Back  of  Money  Lost.  —  The  authori- 
ties are  unanimous  that  the  winner  cannot  re- 
cover of  the  loser  by  virtue  of  the  license.  On 
the  question  of  the  right  of  the  loser  to  recover 
from  the  winner  under  special  statutes  allow- 
ing such  recovery  even  after  voluntary  pay- 
ment by  the  loser  there  is  one  dissenting  case. 
Kinney  v.  Hynds,  (Wyo.  1897)  49  Pac.  Rep. 
403.  In  this  case  suit  was  brought  by  one 
who  had  lost  at  a  licensed  gambling  house 
to  reco/er  his  losses.  The  court,  construing 
the  Wyoming  statute,  held  that  where  the 
house  was  properly  licensed  he  could  not 
recover. 

1.  Creston  First  Nat.  Bank  v.  Carroll,  80 
Io  va  it;  Djrr  v.  Barclay,  8  Pa.  Co.  Ct.  285. 

2.  Wager.  —  Ex  p.  Young,  6  Biss.  (U.  S.)  67; 
Givens  v.  Rogers,  it  Ala.  547;  Merchants' 
Sav.,  etc.,  Co.  v.  Goodrich,  75  III.  560;  Cassard 
v.  Hinman,  1  Bosvv.  (N.  Y.)  212;  Jordan  v. 
Kent,  (Supm.  Ct.)  44  How.  Pr.  (N.  Y.)  207; 
Fnreira  v.  Gabell,  8g  Pa.  St.  89;  McGrew  v. 
City  Produce  Exch.,  85  Tenn.  572,  4  Am.  St. 
Rep.  771.  See  supra,  this  title,  Definition  and 
Analogies  —  Definition. 

See  also  Bet  —  Betting,  vol.  4,  p.  5 ;  the  title 
Gaming, /to/ /  Wager. 
Distinction  Between  Bet  and  Wager.  —  On 


principle  a  bet  has  been  declared  to  be  a  sub- 
division of  wagers.  "A  bet  is  a  wager,  though 
a  wager  is  not  necessarily  a  bet."  Cassard  v. 
Hinman,  I  Bosw.  (N.  Y.)  212.  Many  eminent 
authorities,  however,  speak  of  "  wager  "  and 
"bet"  as  synonymous  terms.  Bouv.  L.  Diet., 
followed  in  Ex  p.  Young,  6  Biss.  (U.  S.)  67; 
Givens  v.  Rogers,  II  Ala.  547;  Merchants 
Sav.,  etc.,  Co.  v.  Goodrich,  75  111.  560;  Wood- 
cock v.  McQueen,  11  Ind.  15;  Jordan  v.  Kent, 
(Supm.  Ct.)44  How.  Pr.  (N.  Y.)  207;  McGrew 
v.  City  Produce  Exch.,  85  Tenn.  572,  4  Am. 
St.  Rep.  771. 

The  cases  which  ignore  the  distinction  be- 
tween a  wager  and  a  bet  do  so  rather  by  broad- 
ening the  term  "bet"  than  by  restricting  the 
term  "  wager." 

See  also  Bet  —  Betting,  vol.  4,  p.  5;  Wager. 

3.  Definition  of  Betting.  —  Shaw  v.  Clark,  49 
Mich.  384,  43  Am.  Rep.  474. 

See  also  Bet  —  Betting,  vol.  4,  p.  5. 

4.  General  Invalidity  of  Election  Bets  —  Eng- 
land. —  Allen  v.  Hearn,  1  T.  R.  56. 

Arkansas.  —  Horn  v.  Foster,  19  Ark.  346. 
Illinois.  —  Merchants'   Sav.,   etc.,    Co.  v. 
Goodrich,  75  111.  554. 

Kentucky.  —  Com.  v.  Kirk,  4  B.  Mon.  (Ky.)  I. 
Minnesota.  —  Cooper  v.  Brewster,  1  Minn. 
94;  Bates  v.  Clifford,  22  Minn.  52. 

North  Carolina.  —  Bettis  v.  Reynolds,  12 
Ired.  L.  (34  N.  Car.)  344,  55  Am.  Dec.  417. 

Texas.  —  Thompson  v.  Harrison,  Dall. 
(Tex.)  466;  Lewy  v.  Crawford,  5  Tex.  Civ. 
App.  293. 

Wisconsin.  —  Murdock  v.  Kilbourn,  6  Wis. 
468. 

5.  Wager  a  Cloak  for  Corrupt  Influence.  —  Allen 
v.  Hearn,  1  T.  R.  56;  Henderson  v.  Guillet,  IO 
Can.  Sup.  Ct.  6^5;  Denniston  v.  Cook,  12 
Johns.  (N.  Y.)  376. 

In  the  Canadian  case  of  Henderson  v.  Guil- 
let,  10  Can.  Sup.  Ct.  635,  it  is  impossible  to 
determine  whether  the  transaction  was  a 
wager  or  a  concealed  bribe.  The  court  treated 
it  as  a  bribe. 
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held  within  the  jurisdiction  of  the  court,  the  court  will  be  drawn  into  collateral 
inquiry  of  the  validity  of  the  elections  of  public  officers.1 

cc.  Classes  of  Elections  Included.  —  Elections  of  national,  state,  county,  and 
city  officials  within  the  jurisdiction  in  which  the  suit  is  brought  are  included 
within  this  rule.58 

dd.  Classes  of  Elections  on  Which  Courts  Are  Not  Harmonious.  —  In  the  absence 
of  statutory  provision,  courts  disagree  upon  the  validity  of  bets  upon  an  elec- 
tion in  another  state  or  upon  primary  elections  for  the  purpose  of  choosing 
party  candidates.3 

(b)  Bets  on  Horse  Races  —  aa.  Where  Especially  Favored.  —  In  some  jurisdictions 
horse  races  have  been  so  especially  favored  that  bets  upon  them  have  been 
enforced  at  periods  when  actions  upon  no  other  bets  were  tolerated.4 


1.  Wager  Requires  Inquiry  into  Title  to  Public 
Office.  —  Lansing  v.  Lansing,  8  Johns.  (N.  Y.) 
454;  Bettis  v.  Reynolds,  12  Ired.  L.  (34  N. 
Car.)  344,  55  Am.  Dec.  417;  Smyth  v.  M'Mas- 
ters,  2  Browne  (Pa.)  182. 

2.  Classes  of  Elections  Included  —  Alabama. — 
Foreman  v.  Hardwick,  10  Ala.  316;  Givens  v. 
Rogers,  11  Ala.  543. 

California. — Johnston  v.  Russell,  37  Cal. 
670;  Hill  v.  Kidd,  43  Cal.  615. 

Connecticut.  —  Wheeler  v.  Spencer,  15  Conn. 
28. 

Delaware.  —  Gardner  v.  Nolen,  3  Harr.  (Del.) 
420. 

Illinois.  —  Gordon  v.  Casey,  23  111.  70;  Ste- 
vens v.  Sharp,  26  111.  404;  McClurken  v.  Det- 
rich,  33  111.  349;  Guyman  v.  Burlingame,  36 
111.  20(;  Gregory  v.  King,  58  111.  169,  11  Am. 
Rep.  56;  Lockhart  v.  Hullinger,  2  111.  App.  465. 

Indiana.  —  Parsons  v.  State,  2  Ind.  499; 
Davis  v.  Leonard,  69  Ind.  213;  Hizer  v.  State, 
12  Ind.  330;  Worthington  v.  Black,  13  Ind. 
344;  Nudd  v.  Burnett,  14  Ind.  25. 

Iowa.  —  David  v.  Ransom,  1  Greene  (Iowa) 
383;  Sipe  v.  Finarty,  6  Iowa  394;  Craig  v. 
Andrews,  7  Iowa  17. 

Kentucky.  —  Bevil  v.  Hix,  12  B.  Mon.  (Ky.) 
140. 

Massachusetts.  —  McKee  v.  Manice,  11  Cush. 
(Mass.)  357;  Ball  v.  Gilbert,  12  Met.  (Mass.) 
399;  Fishers.  Hildreth,  117  Mass.  558. 

Michigan.  —  Buckley  v.  Saxe,  10  Mich.  328. 

Minnesota.  —  Cooper  v.  Brewster,  1  Minn. 
94;  Bates  v.  Clifford,  22  Minn.  52;  Franklin  v. 
Stoddart,  34  Minn.  247. 

Mississippi.  —  Terrall  v.  Adams,  23  Miss. 
570. 

Missouri.  —  Hickerson  v.  Benson,  8  Mo.  8, 
40  Am.  Dec.  115;  Sisk  v.  Evans,  8  Mo.  52; 
Ryan  v.  Judy,  7  Mo.  App.  74. 

New  York.  —  Rust  v.  Gott,  9  Cow.  (N.  Y.) 
175;  Like  v.  Thompson,  9  Barb.  (N.  Y.)  315; 
Lansing  v.  Lansing,  8  Johns.  (N.  Y.)  454; 
Vischer  v.  Yates,  11  Johns.  (N.  Y.)  23;  Den- 
niston  v.  Cook,  12  Johns.  (N.  Y.)  376;  Yates  v. 
Foot,  12  Johns.  (N  Y.)  I;  Brush  v.  Keeler,  5 
Wend.  (N.  Y.)  250;  Bunn  v.  Riker,  4  Johns. 
(N.  Y.)  426,  4  Am.  Dec.  292. 

Ohio.  —  Lucas  v.  Harper,  24  Ohio  St.  328; 
Harper  v.  Crain,  36  Ohio  St.  338,  38  Am.  Rep. 
589- 

Pennsylvania.  —  Smyth  v.  M'Masters,  2 
Browne  (Pa.)  182;  McAllister  v.  Hoffman,  16 
S.  &  R.  (Pa.)  147,  16  Am.  Dec.  556:  Siegel  v. 
Funk,  3  Pittsb.  (Pa.)  28;  Columbia  Bank,  etc., 
Co.  v.  Haldeman,  7  W.  &  S.  (Pa.)  233,  42  Am. 


Dec.  229;  Directors  v.  Phipps,  1  Chest.  Co. 
Rep.  (Pa.)  25;  Lloyd  v.  Leisenring,  7  Watts 
(Pa )  294;  Wagonseller  v.  Snyder,  7  Watts 
(Pa.)  343- 

Rhode  Island.  —  Stoddard  v.  Martin,  r  R.  I. 
1,  19  Am.  Dec.  643. 

South  Carolina.  —  Laval  v.  Myers.  I  Bailey 
L.  (S.  Car.)  486. 

Tennessee. — Russell  v.  Pyland,  2  Humph. 
(Tenn.)  131.  36  Am.  Dec.  307;  Allen  v.  Dodd. 
4  Humph.  (Tcnn.)  131,  40  Am.  Dec.  632. 

Vermont.  —  Danforth  v.  Evans,  16  Vt.  538; 
Tarleton  v.  Baker,  18  Vt.  9,  44  Am.  Dec.  358. 

Virginia.  —  Machir  v.  Moore,  2  Gratt.  (Va.) 
258. 

3.  Classes  of  Elections  in  Doubt.  —  Some  courts 
hold  bets  upon  elections  of  the  kinds  men- 
tioned in  the  text  not  to  be  illegal.  Morgan  v. 
Pettit,  4  111.  529;  Smith  v.  Smith,  21  111.  244, 
74  Am.  Dec.  100;  Wroth  v.  Johnson,  4  Har.  & 
M.  (Md.)  284. 

Other  cases,  taking  a  broader  view,  hold 
such  bets  to  be  illegal  or  criminal.  Gregory 
v.  King,  53  111.  169,  11  Am.  Rep.  56,  overruling 
the  Illinois  cases  just  cited.  See  also  the  crim- 
inal cases  of  Miller  v.  State,  33  Miss.  356; 
Com.  v.  Wells,  110  Pa.  Si.  463;  and  the  title 
Gaming,  post. 

Effect  of  Modern  Statutes.  —  The  above  classes 
are  done  away  by  statutes  and  decisions  at- 
tacking gambling  contracts  in  broad  terms, 
and  all  election  bets  are  now  unenforceable. 

4.  Bets  on  Horse  Races  —  Where  Favored  — 
England.  —  Bidmead  v.  Gale.  I  W.  Bl.  671,  4 
Burr.  2432;  Challand  v.  Bray,  r  Dowl.  N.  S. 
783,  6  Jur.  626;  Bentinck  v.  Connop,  5  Q.  B. 
693,  48  E.  C.  L.  693,  Dav.  &  M.  538,  8  Jur.  336, 
13  L.  J.  Q.  B.  125;  Moore  v.  Durden,  12  Jur. 
138;  Mounsey  v.  Ismay,  32  L.  J.  Exch.  94,  9 
Jur.  N.  S.  306,  7  L.  T.  N.  S.  717,  11  W.  R. 
270;  Evans  v.  Pratt,  3  M.  &  G.  759,  42  E.  C. 
L.  396,  4  Scott  N.  R.  378,  1  Dowl.  N.  S.  505,  6 
Jur.  152;  Emery's.  Richards,  14  M.  &  W.  728. 
15  L.  J.  Exch.  49. 

Canada.  —  Rickaby  v.  Sutliffe,  13  L.  C.  Rep. 
320;  Bailey  v.  McDuffee,  18  New  Bruns.  26; 
Battersby  v.  Odell,  23  U.  C.  Q.  B.  482;  Wilson 
v.  Cutten,  7  U.  C.  C.  P.  476. 

Louisiana.  —  Henderson  v  Stone,  1  Mart.  N. 
S.  (La.)  639;  Grayson  v.  Whatley,  15  La.  Ann. 
525;  Bingaman?'.  Cocks,  16  La.  Ann.  249. 

Massachusetts.  —  Jones  v.  Cavanaugh,  149 
Mass.  124. 

New    York.  —  Brennan  v.   Brighton  Beach 
Racing  Assoc.,  (Supm.  Ct.  Gen.  T.)  24  Abb.  N. 
Cas.  (N.  Y.)  305,  56  Hun  (N.  Y.)  1S8. 
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66.  Where  Unenforceable.  —  In  other  jurisdictions  or  in  the  same  jurisdictions 
at  other  times,  horse  races  have  been  especially  frowned  upon  by  the  courts.1 

b.  Gaming  —  (-i)  Definition.  —  Gaming  is  applied  to  play  with  stakes,  with 
cards,  dice,  or  other  contrivances,  to  see  who  shall  be  the  winner  and  who  the 
loser.3    Gaming  is' the  staking  of  anything  of  value  upon  a  game.3 

(2)  Extent  of  Meaning  of  "  Gaming."  —  A  game,  in  the  sense  of  the  statutes 
against  gaming,  includes  at  least  cards,  dice,  roulette,  faro,  and  similar  devices.4 
Some  courts  have  held  that  it  includes  horse  racing  and  athletic  games,  or 
have  said  that  gaming  and  gambling  are  identical.5 


North  Carolina.  —  Hunter  v.  Jackson,  1  Law 
Repos.  (4  N.  Car  )  250;  Tinnen  v.  Allison,  2 
Law  Repos.  (4  N.  Car.)  107;  Sharp  v.  Murphey, 
Conf.  Rep.  (1  N.  Car.)  521;  Moore  v.  Parker, 
Conf.  Rep.  (1  N.  Car.)  553,  1  Murph.  (5  N. 
Car.)  37;  Critcher  v.  Pannell,  Conf.  Rep.  (1  N. 
Car.)  545,  1  Murph.  (5  N.  Car.)  22;  McKenzie 
v.  Ashe,  1  Hayw.  (2  N.  Car.)  502,  2  Hayw.  (3 
N.  Car.)  161;  Critcher  v.  Parker,  2  Hayw.  (3 
N.  Car.)  171;  Hunter  v.  Parker,  2  Hayw.  (3  N. 
Car.)  178;  Hunter  v.  Bynum,  2  Hayw.  (3  N. 
Car.)  354;  Fairell  v.  Patteson,  2  Hayw. 
(3  N.  Car.)  362;  Hunter  v.  Stroud,  2  Hayw.  (3  N. 
Car.)  403;  Williams  v.  Cabarrus,  I  Mart. 
(1  N.  Car.)  29;  Moore  v.  Simpson,  I  Murph.  (5 
N.  Car.)  33;  Jackson  v.  Anderson,  1  Murph. 
(5  N.  Car.)  137;  Brown  v.  Brady,  2  Murph.  (6 
N.  Car.)  117. 

South  Carolina.  —  Barrett  v.  Hampton,  2 
Brev.  (S.  Car.)  226. 

Texas.  —  Dun  man  Strother,  I  Tex.  89,  46 
Am.  Dec.  97;  McElroy  v.  Carmichael,  6  Tex. 
454;  Kirkland  v.  Randon,  8  Tex.  10,  58  Am. 
Dec.  94;  Pierce  v.  Randolph,  12  Tex.  290; 
Campbell  v.  Reeves,  14  Tex.  8;  Galbreath  v. 
Atkinson,  15  Tex.  22;  Bailes  v.  Williams,  15 
Tex.  318;  Wilson  v.  Lorane,  15  Tex.  492; 
Wheeler  v.  Friend,  22  Tex.  683;  Monroe  v. 
Smelly,  25  Tex.  586,  78  Am.  Dec.  541;  Sweeney 
v.  Snow,  1  Tex.  App.  Civ.  Cas.,  §  728. 

1.  Bets  on  Horse  Races  —  Where  Unenforceable 
—  England.  —  Thorpe  v.  Coleman,  1  C.  B.  990, 
50  E.  C.  L.  990,  9  Jur.  903,  14  L.  J.  C.  PI.  260; 
Hay  v.  Ayling,  20  L.  J.  Q.  B.  171,  15  Jur.  605, 
16  Q.  B.  423,  71  E.  C.  L.  423;  Goodburn  v. 
Marley,  2  Stra.  1159;  Irwin  v.  Osborne,  5  Ir. 
C.  L.  404,  1  Ir.  Jur.  N.  S.  256,  affirmed  3  Ir. 
Jur.  N.  S.  153. 

Ala6ama.  —  Wood  v.  Duncan,  9  Port.  (Ala.) 
227. 

California.  — Gridley  v.  Dorn,  57  Cal.  78,  40 
Am.  Rep.  no. 

Missouri. — Shropshire  v.  Glascock,  4  Mo. 
536.  31  Am.  Dec.  189;  Boynton  v.  Curie,  4  Mo. 
599- 

New  Jersey.  —  Moore  v.  Trippe,  20  N.  J.  L. 
263. 

New  York.  —  Ruckman  v.  Pitcher,  1  N.  Y. 
392;  Gibbons  v.  Gouverneur,  r  Den.  (N.  Y.) 
170;  People  v.  Kelly,  (Supm.  Ct.  Gen.  T.)  3  N. 
Y.  Crim.  272. 

Pennsylvania.  —  McAllister  v.  Gallaher,  3  P. 
&  W.  (Pa.)  468;  Conklin  v.  Conway,  18  Pa. 
St.  329. 

South  Carolina.  —  Hasket  v.  Wootan,  1  Nott 
&  M.  (S.  Car.)  180. 

Tennessee.  — Wood  v.  Owens,  2  Swan  (Tenn.) 
146;  Ransome  v.  State,  91  Tenn.  716;  Wil- 
liams v.  Slate,  92  Tenn.  275. 

Prizes  and  Premiums  for  Horse  Races  are  dis- 
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cussed  infra,  this  title,  Legitimate  Business  Con* 
tracts  Confused  with  Gambling  Contracts  —  Prizet 
and  Premiums. 

2.  Definition.  —  Shaw  v.  Clark,  49  Mich.  384, 
43  Am.  Rep.  474. 

3.  Portis  v.  State,  27  Ark.  360;  Shaw  v. 
Clark,  49  Mich.  384,  43  Am.  Rep.  474;  Bell  v. 
State,  5  Sneed  (Tenn.)  507. 

See  also  the  title  Gaming,/^/. 

Gaming  Not  Per  Se  a  Fraud  on  Creditors.  —  In 
Grow  v.  His  Creditors,  31  Cal.  329,  it  was  held 
that  a  loser  at  gaming,  where  he  honestly  tries 
to  win,  does  not  thereby  commit  a  fraud  upon 
his  creditors. 

4.  See  cases  cited  in  the  preceding  note;  also 
the  title  Gaming,  post. 

Gaming  Especially  Obnoxious.  —  In  no  juris- 
diction where  gambling  in  general  is  sup- 
pressed is  gaming  treated  with  any  considera- 
tion. In  many  jurisdictions  where  some 
gambling  contracts  are  tolerated  or  have  been 
tolerated,  gaming  is  treated  with  especial  dis- 
favor. Cooke  v.  Stratford,  13  M.  &  W.  379,  2 
Dowl.  &  L.  399,  14  L.  J.  Exch.  66;  Harding  v. 
Walker,  Hempst.  (U.  S.)  53;  Bryant  v.  Mead, 
1  Cal.  441. 

In  Haight  v.  Joyce,  2  Cal.  66,  56  Am.  Dec. 
311,  it  was  doubted  whether  gambling  was 
especially  obnoxious;  but  in  the  cases  of 
Gahan  v.  Neville,  2  Cal.  81,  and  Carrier  v. 
Brannan,  3  Cal.  328,  it  was  settled  that  gam- 
bling was  to  be  particularly  discouraged. 

5.  Gaming  and  Gambling  Held  Identical.  — 
Evans  v.  Cook,  11  Nev.  69.  See  also  the  title 
Gaming,  post. 

Book-making. —  In  Haley  v.  Cridge,  (Marine 
Ct.)  1  City  Ct.  (N.  Y.)  433,  it  was  held  that 
making  betting  books  on  races  was  gambling. 

Gaming  Includes  Racing.  —  Some  jurisdictions 
hold  that  gaming  includes  bets  on  races. 

Alabama.  —  Samuels  v.  Ainsworth,  13  Ala. 
366. 

Indiana.  —  Cheesum  v.  State,  8  Blackf.  (Ind.) 
332,  44  Am.  Dec.  771;  Wade  v.  Deming,  9 
Ind.  35. 

Maine.  —  Ellis  v.  Beale,  18  Me.  337,  36  Am. 
Dec.  726. 

Missouri.  —  Hayden  v.  Little,  35  Mo.  418; 
Swaggard  v.  Hancock,  25  Mo.  App.  596; 
Shropshire  v.  Glascock,  4  Mo.  536,  31  Am. 
Dec.  189;  Boynton  v.  Curie,  4  Mo.  599. 

New  Mexico.  — Joseph  v.  Miller,  1  N.  Mex. 
621. 

Dissenting  View.  —  Other  jurisdictions  hold 
that  bets  on  horse  races  do  not  come  under  the 
provisions  of  their  statutes  against  gaming. 

Arkansas.  — State  v.  Rorie,  23  Ark.  726. 

California.  —  Gridley  v.  Dorn,  57  Cal.  78,  40 
Am.  Rep.  no. 

Iowa.  —  Harless  v.  U.  S.,  I  Morr.  (Iowa)  169. 
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c.  LOTTERIES  —  (i)  Definition.  —  A  lottery  is  a  gambling  contract  in  which 
one  or  more  parties  on  the  one  side  risk  a  small  sum  for  the  chance  of  obtain, 
ing  a  greater,  the  winner  or  winners  to  be  determined  by  lot.1 


Missouri.  —  State  v.  Hayden,  31  Mo.  35. 
Canada.  —  Bailey    v.    McDuffee,    18  New 
Bruns.  26. 

Missouri  Cases.  —  The  case  of  State  v.  Hay- 
den,  31  Mo.  35,  was  decided  under  the  Crimes 
ana  Punishments  Act,  art.  8,  §  17,  Rev.  Code 
Mo.,  1855,  p.  627.  This  case  held  that  a  horse 
race  was  not  a  "  gambling  device  "  within 
the  meaning  of  that  statute. 

Shropshire  v.  Glascock,  4  Mo.  536,  31  Am. 
Dec.  189;  Boynton  v.  Curie,  4  Mo.  599,  and 
Hayden  v.  Little,  35  Mo.  418,  were  civil  cases 
in  which  it  was  held  that  bets  on  horse  racing 
are  "  gaming  "  within  the  meaning  of  the 
gaming  act. 

In  Hayden  v.  Little,  35  Mo.  418,  the  court 
said:  "  It  has  been  held  by  this  court  that 
horse  racing  is  gaming  within  the  meaning  of 
our  statute  '  to  restrain  gaming,'  and  that  a 
note  given  to  secure  a  forfeiture  for  failing  to 
run  is  void.  Shropshire  v.  Glascock,  4  Mo. 
536,  31  Am.  Dec.  i8q;  Boynton  v.  Curie,  4  Mo. 
599.  There  is  no  conflict  between  these  cases 
and  the  case  of  State  v.  Hayden,  31  Mo.  35, 
for  in  the  latter  case  it  was  merely  held  that  a 
horse  race  was  not  a  gambling  device  within 
the  meaning  of  the  17th  seciion  of  the  8th 
article  of  the  Act  concerning  Crimes  and 
Punishments." 

Gaming  Does  Not  Include  Election  Bets.  —  Some 
jurisdictions  have  held  that  election  bets  are 
not  prohibited  by  statutes  which  forbid  gam- 
ing. 

California. — Johnston  v.  Russell,  37  Cal. 
670. 

Colorado.  —  Corson  v.  Neatheny,  9  Colo.  212. 

Georgia.  —  Dyer  v.  Benson,  69  Ga.  609. 

Illinois.  —  Adams  v.  Wooldridge,  4  111.  255; 
Tatman  v.  Strader,  23  111.  493;  Garrison  v. 
McGregor,  51  111.  473;  Lucas  v.  Nichols,  66 
111.  41. 

Indiana.  —  M'Hatton  v.  Bates,  4  Blackf. 
(Ind.)  63;  Woodcock  v.  McQueen,  11  Ind.  14; 
Schlosser  v.  Smith,  93  Ind.  83. 

Kentucky.  —  Love  v.  Harris,  18  B.  Mon. 
(Ky.)  122. 

Maine.  —  Marean  v.  Longley,  21  Me.  28. 

Michigan.  —  Lassen  v.  Karrer,  (Mich.  1898) 
76  N.  W.  Rep.  73. 

Missouri.  —  Hickerson  v.  Benson,  8  Mo.  8,  40 
Am.  Dec.  115. 

Indiana  Cases. —  In  M'Hatton  v.  Bates,  4 
Blackf.  (Ind.)  63,  it  was  held  that  an  election 
bet  was  not  a  "  game  "  within  the  meaning  of 
the  gaining  act;  hence  a  loser  at  an  election 
bet  could  not  recover  under  a  statute  which 
by  its  terms  was  limited  to  losers  at  gaming. 
This  case  was  followed  in  Woodcock  v.  Mc- 
Queen, 11  Ind.  14,  and  Schlosser  v.  Smith,  93 
Ind.  83.  It  has  been  said  that  this  doctrine  is 
limited  or  overruled  in  Hizer  v.  State,  12  Ind. 
330,  and  Frazee  v.  State,  58  Ind.  8;  but  these 
criminal  cases  only  go  so  far  as  to  decide  that 
an  election  bet  is  a  wager  within  the  meaning 
of  the  criminal  statute  (now  Horner's  Annot. 
Stat.  1896.  §  2081). 

Dog  Fighting. —  In  Graces.  M'Elroy,  1  AH  en 
(Mass.)  563,  it  was  held  that  a  wager  on  dog 
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fighting  is  "  gaming  "  within  the  meaning  of 
the  gaming  act. 

Gaming  Does  Not  Include  Wheat  and  Grain 
Gambling.  —  Shaw  v.  Clatk,  49  Mich.  384,45 
Am.  Rep.  474;  Crawford  v.  Spencer,  92  Mo. 
498,  1  Am.  St.  Rep.  745;  Northern  Nat.  Bank 
v.  Arnold,  187  Pa.  St.  356. 

In  England  in  Ex  p.  Ryder,  1  De  G  &  J.  317, 
26  L.  J.  Bankr.  69,  3  Jur.  N.  S.  1159,  it  was 
held  that  stock-jobbing  transactions  were  not 
within  the  prohibition  against  "  gaming  or 
wagering  "  in  the  Bankrupt  Law  Consolida- 
tion Act,  §  201. 

Similar  views  are  expressed  in  construing 
statutes.  Stanhope  v.  Smith,  5  Mod.  351; 
Jordan  v.  Locke,  Minor  (Ala.)  254. 

1.  Definition  of  Lottery.  —  Allport  v.  Nutt,  1  C. 
B.  974,  50  E.  C.  L.  974,  3  Dowl.  &  L.  233,  g 
Jur.  900,  14  L.  J.  C.  PI.  272;  Mearing  v.  Hell- 
ings,  14  M.  &  W.  711;  Roebucks.  Hammer- 
ton,  2  Cowp.  737;  Governors  v.  American  Art 
Union,  7  N.  Y.  228;  Hull  v.  Ruggles,  56  N.  Y. 
424;  Rolfe  v.  Delmar,  7  Robt.  (N.  Y.)  80. 

Other  Definitions.  —  "A  scheme  for  the  dis- 
tribution of  prizes  by  chance."    Bouv.  L.  Diet, 

"A  gameof  hazard  in  which  small  sums  are 
ventured  for  the  chance  of  obtaining  greater." 
Bell  v.  State,  5  Sneed  (Tenn.)  507,  quoted  in 
Fleming  v.  Bills,  3  Oregon  286,  in  which  case 
it  was  further  held  that  the  prize  offered  need 
not  be  money  to  constitute  a  lottery. 

In  Rolfe  v.  Delmar,  7  Robt.  (N.  Y.)  80,  it 
was  said  that  "  the  distribution  of  prizes  by 
chance  "  constitutes  a  lottery. 

New  York. —  In  Governors  v.  American  Art 
Union,  7  N.  Y.  228,  an  association  was  formed 
to  purchase  and  exhibit  pictures.  After  ex. 
hibition,  the  pictures  were  divided  by  lot 
among  the  members.  It  was  held  that  this 
was  a  lottery  under  1  Rev.  Stat.  664,  §  22,  in 
force  in  1852. 

In  Hull  v.  Ruggles,  56  N.  Y.  424,  the  plain, 
tiff  sold  to  the  defendant  three  hundred  pack- 
ages of  candy  and  sixty  pieces  of  silverware. 
The  oefendants  were  to  put  inside  each  of 
sixty  packages  a  ticket  with  the  name  of  a 
piece  of  silverware.  Purchasers  of  the  pack- 
ages containing  these  tickets  were  to  get  the 
pieces  of  silverware  there  named.  It  was  held 
that  such  a  transaction  was  a  lottery,  dis- 
linguisliingTracy  v.  Talmage,  14  N.  Y.  162,  67 
Am.  Dec.  132. 

In  Kohn  v.  Koehler,  96  N.  Y.  362,  48  Am. 
Rep.  628,  the  government  of  Austria  sold 
bonds  to  raise  money.  It  was  known  that  cer- 
tain arbitrarily  selected  bonds  were  to  receive 
additional  prizes  at  maturity.  This  was  held 
not  to  be  a  lottery,  as  not  the  main  induce- 
ment to  the  purchase  of  bonds.  This  case 
reversed  21  Hun  (N.  Y.)  466,  and  is  very  diffi- 
cult if  not  impossible  to  reconcile  with  the 
trend  of  judicial  opinion  in  New  York  as  welt 
as  elsewhere. 

The  Distinction  Between  a  Lottery  arid  Other 
Forms  of  Gambling  Contracts  is  often  very  hard 
to  draw.  In  Allport  v.  Nutt,  I  C.  B.  974,  5a 
E.  C.  L.  974,  3  Dowl.  &  L.  233,  9  Jur.  900, 14  L. 
J.  C.  PI.  272,  each  of  a  number  of  persons  sui>- 
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(2)  Extent  of  Meaning  of  "Lottery.''  —  The  fact  that  every  person  taking 
a  chance  is  sure  to  get  something  of  value  does  not  prevent  the  transaction 
from  being  a  lottery.1 

(3)  Distribution  by  Lot  Not  a  Lottery  Where  Nothing  of  Value  Is  Risked. — 
On  the  other  hand,  where  the  lot  is  resorted  to  merely  as  a  convenient  method 
of  deciding  the  individual  ownership  of  property  substantially  equal  in  values, 
it  is  not  a  lottery.2 


scribed  a  pound.  The  names  of  the  subscrib- 
ers were  drawn,  together  with  the  names  of 
the  horses  which  were  to  run  in  a  race,  and 
the  subscriber  whose  name  came  after  the 
name  of  the  winning  horse  was  to  get  the 
fund.  The  court  held  that  such  a  transaction 
was  either  a  lottery  or  an  illegal  bet,  but  was 
not  sure  in  which  class  to  put  it. 

In  Mearing  v.  Hellings,  14  M.  &  W.  711,  a 
similar  scheme  was  called  a  lottery. 

In  O'Connor  v.  Bradshaw,  5  Exch.  882,  20 
L.  J.  Exch.  26,  a  company  was  formed  in 
which  the  shareholders  were  to  pay  in  money, 
with  which  property  was  to  be  purchased. 
This  property  was  to  be  turned  over  to  the 
shareholders  who  were  designated  by  ballot. 
It  was  questioned  by  the  court  whether  this 
was  not  a  lottery. 

In  Wallingford  v.  Mutual  Soc,  5  App.  Cas. 
685,  50  L.  J.  Q.  B.  49,  43  L.  T.  N.  S.  258,  29 
W.  R.  81,  a  similar  scheme  in  which  the  bene- 
ficiaries were  to  be  selected  by  lot  was  held 
nol  to  be  a  lottery;  and  a  like  view  was  enter- 
tained in  Smith  v.  Anderson,  50  L.  J.  Ch.  39, 
15  Ch.  D.  269,  43  L.  T.  N.  S.  336,  29  W.  R.  22. 

A  contrary  view  was  expressed  on  a  similar 
state  of  facts  in  Reg.  v.  Crawshaw,  Bell  Cr. 
Cas.  303,  30  L.  J.  M.  C.  58,  3  L.  T.  N.  S.  51,  9 
W.  R.  68,  8  Cox  C.  C.  375,  and  in  Sykes  v. 
Beadon,  48  L.  J.  Ch.  522,  n  Ch.  D.  170,  40  L. 
T.  N.  S.  243.  27  W.  R.  464. 

In  Stoddart  v.  Sagar,  64  L.  J.  M.  C.  234, 
(1895)  2  Q.  B.  474,  IS  Reports  579.  73  L.  T.  N. 
S.  215,  44  W.  R.  287, 18  Cox  C.  C.  165,  59  J.  P. 
598,  the  facts  were  that  a  newspaper  which 
sold  for  a  penny  contained  a  column  of 
twenty-five  coupons.  Any  purchaser  of  the 
paper  could  fill  one  coupon  with  the  names  of 
four  horses  in  a  race  about  to  be  run,  and  de- 
posit such  coupon  with  the  newspaper  gratis. 
The  additional  coupons  could  be  filled  out  and 
deposited  by  the  payment  of  one  penny  each. 
A  prize  of  one  hundred  pounds  was  offered  to 
competitors  who  placed  all  four  horses  cor- 
rectly. It  was  held  that  such  a  scheme  was 
not  a  lottery,  as  the  element  of  chance  did  not 
operate  as  a  determining  factor,  but  rather  the 
accurate  judgment  of  those  guessing. 

A  similar  scheme  was  treated  in  a  similar 
way  in  Caminada  v.  Hulton,  60  L.  J.  M.  C. 
116,  64  L.  T.  N.  S.  572,  39  W.  R.  540,  17  Cox 
C.  C.  307,  55  J.  P.  727- 

lottery  Is  Gambling.  —  Authorities  are  unan- 
imous to  the  effect  that  a  lottery  is  a  form 
of  a  gambling  contract.  Wilkinson  v.  Gill, 
74  N.  Y.  63,  30  Am.  Rep.  264. 

Difficulty  in  Definition.  —  In  applying  the  defi- 
nition of  gambling  contracts  this  difficulty  is 
presented  by  the  lottery:  Where  all  the  tick- 
els  are  sold,  as  is  usually  the  case,  and  where 
the  lottery  is  managed  fairly,  the  element  of 
risk  is  eliminated  as  far  as  the  manager  or 
owner  of  the  lottery  is  concerned.    His  profit 


is  fixed,  and  it  makes  no  difference  to  him 
who  wins  or  loses. 

1.  Lottery  Even  Though  All  Receive  Prizes  — 
England. —  Hunt  v.  Williams,  52  J.  P.  821; 
Taylor  v.  Smetten,  52  L.  J.  M.  C.  101,  11  Q. 

B.  D.  207,  48  J.  P.  36;  Reg.  v.  Harris,  10  Cox 

C.  C.  352;  Barralt  v.  Burden,  63  L.  J.  M.  C. 
33,  10  Reports  602;  Mortis  v.  Blackman,  2  H. 
&  C.  912,  10  Jur.  N.  S.  520. 

United  States.  —  U.  S.  v.  Olney,  I  Abb.  (U. 
S.)  275;  Hawkins  v.  Cox,  2  Cranch  (C.  C.)  173. 

Alabama.  —  Paulk  v.  Jasper  Land  Co.,  116 
Ala.  178. 

Arkansas.  —  Portis  v  State,  27  Ark.  360. 
Colorado.  —  Branham  v.  Stallings,  21  Colo. 
211,  52  Am.  St.  Rep.  213. 

Indiana.  —  Swain  v.  Bussell,  10  Ind.  438; 
Lynch  v.  Rosenthal,  144  Ind.  86,  55  Am.  Su 
Rep.  168. 

Iowa.  —  Guenther  v.  Dewein,  ti  Iowa  133. 
Kentucky.  —  Clarke   v.    Havens,   I   A.  K. 
Marsh.  (Ky.)  198. 

New  Jersey.  —  Wooden  v.  Shotwell,  23  N.  J. 
L.  465,  folloiving  Thorn  v.  Wooden,  there  cited. 

New  York.  —  Hull  v.  Ruggles,  56  N.  Y. 
424. 

Ohio.  —  Jackson  Steel  Nail  Co.  v.  Marks,  4 
Ohio  Cir.  Ct.  343,  2  Ohio  Cir.  Dec.  584. 

Pennsylvania.  —  Seidenbender  v.  Charles,  4 
S.  &  R.  (Pa.)  151,  8  Am.  Dec.  682;  Swain  v. 
Scott,  11  S.  &  R.  (Pa.)  155. 

Tennessee.  —  Bell  v.  State,  5  Sneed  (Tenn.) 
507. 

In  Hunt  v.  Williams,  52  J.  P.  821,  A  sold 
for  one  penny  each  packages  of  candy  which 
were  worth  the  price  asked.  Some  of  the 
packages  contained  a  small  coin  —  a  half- 
penny. No  advertisement  was  made  as  to  the 
presence  of  these  coins  in  the  packages.  It 
was  held  that  the  scheme  was  a  lottery.  And 
in  Barratt  v.  Burden,  63  L.  J.  M.  C.  33,  10 
Reports  602.  it  was  held  that  a  wholesaler  sell- 
ing to  a  retailer  the  materials  for  such  a 
scheme  as  the  foregoing  was  an  accomplice. 

2.  Distribution  by  Lot  Not  a  Lottery  Where- 
Nothing  of  Value  Is  Risked.  —  U.  S.  v.  Olney,  1 
Abb.  (U.  S.)  275;  Elder  v.  Chapman,  176  111. 
142,  reversing  70  111.  App.  288;  Lauder  v. 
Peoria  Agricultural,  etc.,  Soc,  71  111.  App. 
475;  Washington  Glass  Co.  v.  Mosbaugh,  19 
Ind.  App.  105;  Chancy  Park  Land  Co.  v. 
Hart,  104  Iowa  592. 

The  distinction  between  the  cases  cited  in 
this  note  and  those  cited  in  the  preceding  note 
is  that  in  the  first  set  of  cases  the  value  of  cer- 
tain pieces  of  property  to  be  distributed  by  lot 
was  clearly  in  excess  of  other  pieces;  in  the 
second  set  of  cases,  the  value  of  the  different 
pieces  of  property  was  substantially  the  same. 

Free  Tickets.  —  Where,    as  an  advertising 
scheme,  tickets  were  distributed  free  of  charge, 
each  of  which  tickets  entitled  the  holder  to  a 
chance  in  a  drawing  for  a  piano,  it  was  held 
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(4)  Special  Types  of  Lottery  —  (a)  Gift  Enterprises.  —  When  it  is  announced 
beforehand  that  gifts  will  be  presented  to  certain  of  the  persons  who  expend 
money  or  other  property  for  certain  objects,  and  that  the  beneficiary  of  such 
gifts  will  be  chosen  by  a  certain  system,  this  transaction,  when  carried  out,  is 
a  lottery. 1 

(b)  Missing-word  Contests.  —  In  a  missing-word  contest  those  taking  part  usually 
pay  a  small  fee  for  the  privilege  of  participating.  The  word  which  is  omitted 
from  the  sentence  as  published  is  determined  by  those  instituting  the  contest. 
Usually  any  one  of  several  words  would  supply  the  blank  equally  well.  Such 
contests  are  held  to  be  lotteries.2 

(c)  Policy.  —  Policy  is  a  form  of  lottery  in  which  combinations  of  numbers, 
generally  of  three  numbers,  are  taken  by  the  players,  the  winner  being  ascer- 
tained by  a  subsequent  drawing  of  a  combination  of  numbers.3 

(5)  Status  at  Law  —  Old  Rule.  —  At  no  very  remote  date,  lotteries  were 
tolerated,  and  were  used  by  the  governments  of  states  as  a  means  of  revenue 
for  governmental,  charitable,  and  educational  purposes. 

Modern  Rule.  —  Subsequent  statutes  have  been  passed  making  the  purchase 
and  sale  of  lottery  tickets  illegal,  forbidding  the  use  of  the  mails  for  lottery 
purposes,  and  treating  the  lottery  at  least  as  unfavorably  as  any  other  class  of 
gambling  contracts.4 

(6)  Rights  of  Parties  to  Lottery  —  (a)  No  Recovery  for  Price  of  Tickets.  —  No  recovery 
can  be  had  for  the  price  of  lottery  tickets  sold  on  credit.5 

that  such  scheme  was  not  a  lottery.  Cross  v. 
People,  18  Colo.  321,  36  Am.  St.  Rep.  292. 

So  likewise  where,  as  an  advertising  plan, 
the  public  are  invited  to  guess  the  weight  of  a 
quantity  of  soap,  the  fortunate  guesser  to  re- 
ceive a  piano,  no  charge  being  made  for  the 
privilege  of  guessing,  the  scheme  is  not  a  lot- 
tery. Dunham  v.  St.  Croix  Soap  Mfg.  Co.,  34 
N.  Bruns.  243.  The  court  laid  stress  upon 
the  fact  that  experience  and  judgment,  as 
against  chance,  were  determining  factors  in 
such  a  contest. 

1.  Gift  Enterprises  —  England.  —  Morris  v. 
Blackman,  2  H.  &  C.  912,  10  Jur.  N.  S.  520; 
Taylor  v.  Smetten,  11  Q.  B.  D.  207,  52  L.  J. 
M.  C.  101,  48  J.  P.  36. 

Arkansas.  —  Portis  v.  State,  27  Ark.  360. 

District  of  Columbia.  —  Lansburgh  v.  District 
of  Columbia,  25  Wash.  L.  Rep.  (D.  C.)  777,  56 
Alb.  L.  J.  488. 

ATew  Hampshire.  —  State  v.  Clarke,  33  N.  H. 
329,  66  Am.  Dec.  723. 

Nevada.  —  Ex  p.  Blanchard,  9  Nev.  101. 

New  York.  —  Negley  v.  Devlin,  (N.  Y. 
Super.  Ct.  Spec.  T.)  12  Abb.  Pr.  N.  S.  (N.  Y.)2io. 

Ohio.  —  Hooker  v.  De  Palos,  28  Ohio  St.  251. 

Tennessee. — Bell  v.  State,  5  Sneed  (Tenn.)  $07. 
See  Gift  Enterprises,  post. 

In  Morris  v.  Blackman,  2  H.  &  C.  912,  10 
Jur.  N.  S.  520,  the  manager  of  a  performance, 
in  order  to  induce  the  public  to  attend,  adver- 
tised that  he  would  "  distribute  amongst  his 
audience  a  shower  of  gold  and  silver  treasures 
on  a  scale  utterly  without  parallel,  *  *  * 
besides  a  shower  of  smaller  presents,  all  of 
which  will  be  impartially  divided  amongst  the 
audience  and  given  away."  The  scheme  of 
distribution  was  that  the  audience,  none  of 
whom  held  tickets  for  reserved  seats,  should 
seat  themselves  at  random  in  numbered  seats. 
As  presents  were  brought  out,  a  number  was 
called  at  random,  and  the  present  was  assigned 
to  Ihe  occupant  of  such  numbered  seat.  This 
was  held  to  be  a  lottery. 
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2.  Missing-word  Contests. —  In  the  English 

case  of  Barclay  v.  Pearson,  (1893)  2  Ch.  154, 

A,  the  proprietor  of  a  newspaper,  instituted 
a  missing-word  contest.  Each  contestant 
sent  in  the  word  on  a  slip  taken  from  the 
newspaper,  together  with  a  shilling.  The 
total  sum  contributed,  to  be  divided  among 
the  successful  contestants,  was  twenty-three 
thousand  six  hundred  and  twenty-eight 
pounds,  fourteen  shillings.  The  successful 
contestants  numbered  one  thousand  three  hun- 
dred and  fifty-eight.  On  advice  of  counsel  A 
declined  to  distribute  this  sum  among  the 
winners,  offering  to  pay  the  cost  of  a  suit  to 
determine  the  legal  rights  of  the  parties.  B, 
one  of  the  successful  contestants,  sued  on  be- 
half of  himself  and  the  other  contestants.  The 
court  held  that  this  transaction  was  a  lottery, 
as  many  words  might  have  been  used  with 
equal  propriety  to  fill  the  blank,  and  the  one 
actually  selected  was  arbitrarily  selected  by 
the  editor  of  the  paper. 

8.  Policy.—  In  Wilkinson  v.  Gill,  74  N.  Y. 
63,  30  A.m.  Rep.  264,  this  scheme  was  held  to 
be  a  lottery,  though  partaking  of  the  nature  of 
a  wager.  Similar  views  were  held  in  People 
v.  Noelke,  94  N.  Y.  137,  46  Am.  Rep.  128; 
Almy  v.  McKinney,  (Supm.  Ct.  Gen.  T.)  5  N. 
Y.  St.  Rep.  267. 

4.  Modern  Rule.  —  King  v.  Smith,  4  T.  R. 
414;  Reg.  v.  Crawshaw,  Bell  Cr.  Cas.  303,  30  L. 
J.  M.  C.  58,  3  L.  T.  N.  S.  51,  8  Cox  C.  C.  375, 
9  W.  R.  68;  Corby  v.  McDaniel,  16  U.  C.  Q. 

B.  378;  Charles  v.  People,  1  N.  Y.  180. 
Constitutionality  of  Statutes  Suppressing  Lot- 
teries. —  Statutes  suppressing  lotteries  are  a 
constitutional  exercise  of  the  police  power  of  a 
state.  Boyd  v.  Alabama,  04  U.  S.  645;  Stone 
v.  Mississippi,  101  U.  S.  814;  Douglas  v.  Ken- 
tucky, 168  U.  S.  4S8. 

5.  No  Recovery  for  Price  of  Tickets  —  Kentucky. 
—  Colyer  v.  Ransom,  4  Bibb(Ky.)  552;  Clarke 
v.  Havens.  1  A.  K.  Marsh.  (Ky.)  198. 

Minnesota.  —  Dieckhoff  v.  Fox,  56  Minn.  438. 
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(b)  No  Recovery  for  Prize.  —  No  recovery  can  be  had  for  the  prize  offered.1 
(7)  Foreign  Lotteries.  —  The  statutory  prohibition  of  lotteries  may  include 
foreign  lotteries  as  well  as  domestic  lotteries.2 

d.  Pool  Selling.  —  The  selling  of  pools  on  horse  races  is  a  form  of  undis- 
guised gambling.3 

3.  Disguised  Gambling  Contracts  —  a.  In  General.  — The  law  prohibits  all 
gambling  contracts,  including  those  disguised  under  the  forms  of  legitimate 
business.4 


New  Hampshire.  —  Roby  v.  West,  4  N.  H. 
285,  17  Am.  Dec.  423. 

New  Jersey.  —  Hutchinson  v.  Targee,  14  N. 
J.  L.  386. 

New  York.  —  Hunt  v.  Knickerbacker,  5 
Johns.  (N.  Y.)  327. 

Ohio. — Jackson  Steel  Nail  Co.  v.  Marks,  4 
Ohio  Cir.  Ct.  343,  2  Ohio  Cir.  Dec.  584. 

Pennsylvania. —  Barton  v.  Hughes,  2  Browne 
(Pa.)  48;  Seidenbender  v.  Charles,  4  S.  &  R. 
(Pa.)  151,  8  Am.  Dec.  682. 

Utah.  —  Mexican  International  Banking  Co. 
v.  Lichtenstein,  10  Utah  338. 

Vermont.  —  Case  v.  Riker,  10  Vt.  482,  33  Am. 
Dec.  211. 

Eecovery  of  Land  Deeded  for  Lottery  Purposes. 

—  The  courts  do  not  agree  upon  the  question 
whether  land  deeded  for  lottery  purposes  can 
be  recovered. 

In  Wooden  v.  Shotwell,  23  N.  J.  L.  465,  A 
divided  a  tract  of  land  into  lots  of  unequal 
value.  The  prospective  purchasers  were  to 
pay  each  the  sum  of  seventy-five  dollars  and 
draw  lots  to  determine  which  lot  of  land  each 
should  have.  B  drew  a  lot  worth  six  hundred 
dollars.  A,  after  discovering  that  the  transac- 
tion was  a  lottery,  sued  to  recover  possession 
of  the  land.  It  was  held  that  he  could  re- 
cover, as  he  could  rest  upon  his  prior  legal 
title  and  the  defendant  could  not  set  up  the 
void  lottery  transaction  as  a  defense.  This 
case  was  affirmed  in  Wooden  v.  Shotwell,  24  N. 
J.  L.  789,  in  which  latter  case  the  manuscript 
case  of  Thorn  v.  Wooden  was  cited  at  length 
and  approved. 

Land  Offered  as  Lottery  Prize.  —  In  Hooker  v. 
De  Palos,  28  Ohio  St.  251,  and  Allebach  v. 
Hunsicker,  132  Pa.  St.  349,  it  was  held  that 
land  given  for  lottery  purposes  could  not  be 
recovered.  The  plaintiff  could  not  set  up  the 
illegal  nature  of  the  transaction  to  avoid  the 
force  of  the  deed.  These  actions  were  not 
brought  by  the  losers. 

1.  No  Eecovery  for  Prize.  —  Barclay  v.  Pear- 
son, (1893)  2  Ch.  154.;  Homes  v.  Lock,  I  C.  B. 
524,  50  E.  C.  L.  524;  Thatcher  v.  Morris,  11  N. 
Y.  437;  Biddis  v.  James,  6  Binn.  (Pa.)  321,  6 
Am.  Dec.  456;  Allebach  v.  Godschalk,  116 
Pa.  St.  329. 

2.  Foreign  Lotteries. — Hunt  v.  Knickerbacker, 
5  Johns.  (N.  Y.)  327;  Mount  v.  Waite,  7  Johns. 
(N.  Y.)  434;  Rolfe  v.  Delmar,  7  Robt.  (N.  Y.) 
80;  People  v.  Sturdevant,  23  Wend.  (N.  Y.) 
418;  Almy  v.  McKinney,  (Supm.  Ct.  Gen.  T.) 

5  N.  Y.  St.  Rep.  267;  Eberman  v.  Reitzel,  1  W. 

6  S.  (Pa.)  181. 
8.  Pool  Selling.  —  No  recovery  can  be  had  for 

the  price  of  pool  tickets  sold  on  credit.  Barker 
v.  Mosher,  60  N.  H.  73. 

New  York  Cases.  —  The  New  York  Constitu- 
tion of  1846,  art.  1,  §  10,  contained  the  provi- 
sion "  nor  shall  any  lottery   hereafter  be 


authorized  or  any  sale  of  lottery  tickets 
allowed  within  this  state."  The  so-called  Ives 
pool  bill  (Laws  N.  Y.  1887,  c.  479)  provided 
that  pool  selling  should  be  licensed  at  certain 
tracks  at  certain  times. 

In  Brennan  v.  Brighton  Beach  Racing 
Assoc.,  (Supm.  Ct.  Gen.  T.)  24  Abb.  N.  Cas. 
(N.  Y.)  305,  56  Hun  (N.  Y.)  188.  the  constitu- 
tionality of  this  statute  was  affirmed,  and  it 
was  decided  that  pool  selling  was  not  a  lottery 
within  the  meaning  of  the  constitution.  The 
effect  of  the  statute  was  held  to  be  to  make 
contracts  of  pool  selling  enforceable  civilly  in 
New  York.  The  contrary  view  was  taken  in 
Irving  v.  Kritton,  (C.  PI.  Gen.  T  )  8  Misc.  (N. 
Y.)  202,  and  Ludington  v.  Dudley,  (C.  PI.  Gen. 
T.)  9  Misc.  (N.  Y.)  700.  It  was  held  that  pool 
selling  was  a  lottery;  that  the  act  was  uncon- 
stitutional, and  consequently  that  contracts  of 
pool  selling  were  civilly  unenforceable. 

In  Tuckett  v.  Herdic,  5  Tex.  Civ.  App.  690, 
it  was  held  that  the  Ives  pool  bill  did  not  have 
the  effect  of  rendering  enforceable  any  bets  or 
wagers.  The  view  taken  was  that  the  statute 
merely  prevented  criminal  liability  for  the  acts 
mentioned,  but  did  not  affect  their  civil  char- 
acter as  illegal  contracts. 

In  1894  the  constitution  was  amended  so  as 
to  read  "  nor  shall  any  lottery  or  the  sale 
of  lottery  tickets,  pool  selling  bookmaking, 
or  any  other  kind  of  gambling  hereafter  be 
authorized  or  allowed  within  this  state."  N. 
Y.  Constitution,  1894,  art.  1,  §  9. 

In  1895  the  Ives  pool  bill  was  repealed 
(Laws  N.  Y.  1895,  c.  570,  §  19),  but  it  was  pro- 
vided by  statute  that  there  should  be  no  crim- 
inal liability  for  bets  made  at  authorized  race 
courses,  although  such  bets  were  illegal,  and 
money  might  be  recovered  back  in  a  civil 
action.  (Laws  N.  Y.  1895,  c.  570,  §  17.)  By 
a  separate  statute  of  the  same  year  pool  sell- 
ing was  made  a  felony.  (Laws  N.  Y.  1895. 
c.  572.)  Section  17  of  chapter  570  of  the  laws 
of  1895  was  held  constitutional  and  unaffected 
by  chapter  572  of  the  laws  of  the  same  year. 
People  v.  Van  De  Carr,  150  N.  Y.  439;  People 
v.  Fallon,  4  N.  Y.  App.  Div.  76,  152  N.  Y.  I. 

4.  Disguised  Gambling  Contracts.  —  In  Lloyd 
v.  Leisenring,  7  Watts  (Pa.)  294.  an  order  was 
given  for  two  suits  of  clothes  if  a  certain 
candidate  should  have  a  majority  of  three 
hundred  at  a  given  election.  This  was  held 
to  be  an  attempt  to  evade  the  Act  of  March 
24,  1817,  against  election  bets. 

In  the  case  of  Higginson  v.  Simpson,  2  C. 
P.  D.  76,  46  L.  J.  C.  PI.  192,  36  L.  T.  N.  S.  17. 
25  W.  R.  303,  A  gave  to  B  certain  information, 
to  be  paid  by  a  percentage  of  B's  winnings  on 
a  horse  race  which  were  to  accrue  as  the  result 
of  the  information.  It  was  held  to  be  in 
effect  a  bet,  hence  there  could  be  no  recovery. 
Doubtful  Case.  —  In  O'Connor  v.  Bradshaw,  5 
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b.  Extrinsic  Evidence  Admissible.  —  Extrinsic  evidence  is  admissible 
to  show  the  real  nature  of  the  contract,  even  when  the  contract  is  in  writing.1 

c.  Classes  of  Disguised  Gambling  Contracts.  —  The  commonest 
classes  of  the  disguised  gambling  contracts  are  sales  wherein  the  price  is  pay- 
able only  on  some  further  event ;  bets  on  future  prices ;  and  insurance  by 
those  or  for  those  having  no  insurable  interest.  These  disguises  are  mere 
shifts  and  devices  for  the  evasion  of  the  law.2 

(1)  Sales  on  Contingent  Payment.  —  Contracts  for  payment  of  money  or  ■ 
other  thing  of  value,  whether  as  a  price  for  a  chattel  or  for  some  other  purpose, 
upon  the  happening  of  some  uncertain  future  event,  in  the  outcome  of  which 
the  parties  have  no  other  interest  than  that  given  them  by  the  terms  of  the 
contract,  are  gambling  contracts,  and  are  usually  held  to  be  such  prima  facie.3 

Value  in  Excess  of  Reasonable  Price.  —  Evidence  disclosing  that  the  price  named 
is  greatly  in  excess  of  the  reasonable  value  of  the  chattel  strengthens  the 
probability  that  the  transaction  is  a  wager.4 

(2)  Contracts  for  Future  Differences  —  (a)  Definition.  —  The  commonest  form 
of  disguised  gambling  in  modern  life  is  the  contract  for  purchase  or  sale  of 


Exch.  882,  20  L.  J.  Exch.  26  (cited  supra,  this 
section,  under  the  subdivision  Lotteries),  the 
court  was  unable  with  all  the  evidence  before 
it  to  decide  whether  the  transaction  was  or  was 
not  in  law  a  gambling  contract. 

1.  Extrinsic  Evidence.  —  See  upon  this  point 
the  subtitle  Evidence.  With  the  few  excep- 
tions there  noticed  the  doctrine  stated  in  the 
text  is  established. 

2.  Lester  v.  Buel,  49  Ohio  St.  240,  34  Am. 
St.  Rep.  556. 

3.  Contingent  Sales  Held  Prima  Facie  Gambling. 
—  England.  —  Brogden  v.  Marriott,  3  Bing.  N. 
Cas.  88,  32  E.  C.  L.  52,  2  Scott  712,  2  Hodges 
136. 

Alabama.  —  Givens  v.  Rogers,  11  AH.  543; 
Trammell  v.  Gordon,  ir  Ala.  656;  Finn  v. 
Barclay,  15  Ala.  626. 

California.  — Johnson  v.  Fall,  6  Cal.  359,  65 
Am.  Dec.  518. 

Illinois.  —  Gordon  v.  Casey,  23  111.  70; 
Guyman  v.  Burlingame,  36  111.  201;  Lockhart 
v.  Hullinger,  2  111.  App.  465. 

Indiana.  —  Hizer  v.  State,  12  Ind.  330;  Nudd 
v.  Burnett,  14  Ind.  25;  Davis  v.  Leonard,  69 
Ind.  213. 

Iowa.  —  Sipe  v.  Finarty,  6  Iowa  394. 

Kentucky.  —  Bevil  v.  Hix,  12  B.  Mon.  (Ky.) 
140;  Todd  v.  Caplinger,  4  Bush.  (Ky.)  139. 

Maine.  —  Marean  v.  Longley,  21  Me.  28. 

Minnesota. — Cooper  v.  Brewster,  I  Minn. 
94;  Bates  v.  Clifford,  22  Minn.  52. 

New  Hampshire.  —  Hoit  v.  Hodge,  6  N.  H. 
104.  25  Am.  Dec.  451. 

New  York.  —  Hall  v.  Bergen,  19  Barb.  (N. 
Y.)  122;  McCullum  v.  Gourlay,  8  Johns.  (N. 
Y.)  147. 

Ohio.  — Lucas  v.  Harper,  24  Ohio  St.  328; 
Harper  v.  Crain,  36  Ohio  St.  338,  38  Am.  Rep. 
589;  Cannon  v.  Cheney,  8  Ohio  Cir.  Ct.  143,  4 
Ohio  Cir.  Dec.  335.  Contra,  Rapp  v.  Wilkerson, 
3  West.  L.  J.  220,  1  Ohio  Dec.  (Reprint)  177 
(overruled  by  the  Supreme  Court  cases,  supra). 

Tennessee.  —  Allen  v.  Dodd,  4  Humph. 
(Tenn.)  131,  40  Am.  Dec.  632;  Quarles  v.  State, 
5  Humph.  (Tenn.)  561. 

Vermont.  —  Danforth  v.  Evans,  16  Vt. 
538. 

In  the  Irish  case  of  Crofton  v.  Colgan,  10  Ir. 
C.  L.  133,  A  and  B  traded  mares.    A,  as  part 


of  the  price,  agreed  to  give  to  B  one-third  of 
the  mare's  winnings  in  certain  races,  or,  if 
sold  sooner,  one-third  of  her  price.  It  was 
held  that  this  was  not  a  wager.  To  the  same 
effect  see  Ferguson  v.  Coleman,  3  Rich.  L.  (S. 
Car.)  99,  45  Am.  Dec.  761. 

Contrary  to  these  are  the  cases  of  Brogden 
v.  Marriott,  3  Bing.  N.  Cas.  88,  32  E.  C.  L.  52, 
2  Scott  712,  2  Hodges  136,  and  Hall  v.  Bergen, 
19  Barb.  (N.  Y.)  122,  which  were  cases  of  con- 
tracts for  sale  of  horses  the  price  to  be  de- 
pendent on  speed  shown  at  a  trial.  It  was 
held  that  these  were  gambling  contracts. 
These  two  sets  of  cases  are  impossible  to  rec- 
oncile. The  better  reason  seems  to  be  with . 
the  first  set,  which  holds  that  these  contracts 
are  not  gambling. 

In  Quarles  v.  State,  5  Humph.  (Tenn.)  561, 
A  delivered  to  B  goods  to  be  paid  for  when 
X  was  elected  president.  It  was  held  that  if 
the  price  fixed  was  the  real  value,  this  was  not 
a  wager,  as  B  risked  nothing,  but  if  the  price 
fixed  was  in  excess  of  the  real  value,  so  that 
B  might  have  to  pay  more  than  the  goods 
were  actually  worth,  it  was  a  wager. 

Prima  Facie  Wagers.  —  The  cases  ciled  above 
recognize  that  such  a  contract  is  prima  facie  a 
wager. 

Contra.  —  In  Craig  v.  Andrews,  7  Iowa  17. 
it  was  said  to  be  purely  a  question  for  the 
jury  to  determine  whether  a  contingent  con- 
tract of  the  class  above  described  was  or  was 
not  a  gambling  contract. 

In  Rapp  v.  Wilkerson,  3  West.  L.  J.  220,  I 
Ohio  Dec.  (Reprint)  177,  such  a  contract  was 
held  not  to  be  prima  facie  a  gambling  contract. 
This  case  must  be  considered  as  overruled  by 
Lucas  v.  Harper,  24  Ohio  St.  328.  And  see 
Cannon  v.  Cheney,  8  Ohio  Cir.  Ct.  143,  4  Ohio 
Cir.  Dec.  335. 

Physician  —  Fee  on  Contingency. —  In  Edson 
v.  Pavvlet,  22  Vt.  293,  A.,  a  physician,  performed 
medical  services  for  the  treatment  of  a  pauper, 
to  be  paid  if  the  pauper  were  settled  upon  the 
town.  It  was  held  that  this  was  not  a  gam- 
bling contract. 

4.  Value  in  Excess  of  Reasonable  Price.  —  Gor- 
don v.  Casey,  23  111.  70;  Parsons  v.  State,  2 
Ind.  499;  Lucas  v.  Harper,  24  Ohio  St.  328; 
Quarles  v.  State,  5  Humph.  (Tenn.)  561. 
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property  in  the  future,  without  the  intention  on  the  part  of  cither  party  to 
deliver  or  receive  such  property;  the  mutual  intention  being  to  settle  the  con- 
tract at  the  period  of  maturity  thereof  by  paying  and  receiving  the  difference 
between  the  market  price  and  the  contract  price  of  the  property  bargained  for.1 

(b)  Technical  Terms.  — "  Futures "  are  contracts  for  the  sale  and  delivery  of 
specified  commodities  at  a  future  time.* 

Short  —  Bear.  — "  Short  "  is  used  of  a  speculator  who  has  contracted  for 
future  sales  by  him,  at  a  fixed  price,  in  excess  of  his  present  holdings  or  pres- 
ent contracts  to  buy.  A  "  bear  "  is  a  speculator  who  is  "  short,' '  and  who  gains 
by  a  fall  in  price.3 

Long  —  Bull.  —  "  Long  "  is  used  of  a  speculator  who  has  contracted  for  future 
purchases  by  himself,  at  a  fixed  price,  in  excess  of  his  present  contracts  to  sell. 
A  "bull"  is  a  speculator  who  is  "long,"  and  who  gains  by  a  rise  in  price.4 

A  "Comer"  is  said  to  exist  when  a  person  or  number  of  persons  acting 
together  have  entered  into  contracts  for  future  purchases  of  a  given  commodity 
by  them,  at  a  fixed  price,  in  excess  of  the  supply  of  such  commodity  in  the 
market.5 

"Option"  is  a  term  used  in  two  distinct  senses.  It  denotes  a  future  contract 
in  which  one  side  has  a  right  to  demand  compliance  with  the  contract  at  any 
time  during  a  given  period,  usually  a  month.  The  only  thing  left  to  be  ascer- 
tained is  the  exact  time  during  such  period  at  which  performance  is  to  be 
exacted.6  It  also  denotes  a  future  contract  in  which  one  side  has  a  right  to 
insist  on  compliance  with  the  terms  of  the  contract,  or  to  cancel  the  said  con- 
tract, at  his  election.7 

Puts  —  Calls  —  Straddles.  —  Options  of  this  class  are  divided  into  three  sub- 
classes —  puts,  calls,  and  straddles.  A  "  put "  is  an  option,  using  the  term  in 
its  second  sense,  in  which  the  right  of  election  is  with  the  vendor,  he  having 
the  right  to  deliver  the  commodity  at  the  agreed  price  if  he  chooses,  without 
incurring  any  legal  liability  if  he  fails  so  to  do.8 

A  "  call "  is  an  option,  using  the  word  in  its  second  sense,  in  which  the 
right  of  election  is  with  the  vendee,  he  having  the  right,  on  offer  of  the  agreed 
price,  to  insist  on  the  delivery  of  the  commodity,  and  incurring  no  legal 
liability  if  he  fails  so  to  do.9 

A  "  straddle  "  is  a  combination  of  a  "  put  "  and  a  "  call,"  in  which  one  party 
has  a  right  either  to  sell  and  deliver  to  the  other  the  commodity  at  a  specified 
price,  or  to  demand  it  from  that  other  at  a  specified  price,  incurring  no  legal 
liability  if  he  does  neither.10 

"  To  Settle  Differences "  is  the  mutual  release  by  the  parties  to  the  contract 


1.  Grizewood  v.  Blane,  n  C.  B.  526,  73  E. 
C.  L.  526,  20  Eng.  L.  &  Eq.  290. 

2.  Futures.  —  The  word  is  used  in  this  sense 
in  most  of  the  cases  cited  under  this  subtitle 
as  well  as  in  approved  dictionaries.  By  asso- 
ciation in  bad  company  it  has  come  to  mean  a 
mere  speculative  contract,  which  is  essentially 
disguised  gambling.  Plank  v.  Jackson,  128 
Ind.  424. 

3.  McCanless  v.  Smith,  51  N.  J.  Eq.  505; 
Baldwin  v.  Flagg,  36  N.  J.  Eq.  57.  See  also 
Knowlton  v.  Fitch,  52  N.  Y.  289;  White  v. 
Smith,  54  N.  Y.  522;  Hess  v.  Rau,  95  N.  Y. 
359;  Campbell  v.  Wright,  118  N.  Y.  602. 

4.  Baldwin  v.  Flagg,  36  N.  J.  Eq.  56  See 
also  Bull,  vol.  5,  p.  18. 

5.  Wright  v.  Cudahy,  168  111.  86.  See  also 
Corner,  vol.  7,  p.  597. 

6.  Option.  —  White  z:  Barber,  123  U.  S.  392; 
ackson  v.  Foote,  12  Fed.  Rep.  37,  n  Biss.  (U. 
.)  223;  Wolcott  v.  Heath,  78  111.  433;  Ames  v. 

Moir,  130  111.  582;  Wolf  v.  National  Bank,  178 


111.  85,  reversing  77  111.  App.  325;  Miller  v. 
Bensley,  20  111.  App.  528;  Gregory  v.  Wat- 
towa,  58  Iowa  711. 

7.  Pixley  v.  Boynton,  79  111.  351;  Pearce 
v.  Foote,  113  111.  228,  55  Am.  Rep.  414; 
Schneider  v.  Turner,  130  111.  28;  Miles 
v.  Andrews,  40  111.  App.  155;  Watte  v.  Cos- 
tello,  40  111.  App.  307;  Bigelow  v.  Benedict, 
70  N.  Y.  202,  26  Am.  Rep.  573,  9  Hun  (N.  Y.) 
429;  Story  v.  Salomon,  71  N.  Y.  420,  6  Daly 
(N.  Y.)  531. 

8.  Puts.  —  Ex  p.  Young,  6  Biss.  (U.  S.)  53; 
Matter  of  Chandler,  13  Am.  L.  Reg.  N.  S.  310; 
Pixley  v.  Boynton,  79  111.  351;  Pearce  v. 
Foote,  113  111.  228,  55  Am.  Rep.  414;  Samuels 
v.  Oliver,  130  111.  73. 

9.  Call.  —  Pixley  v.  Boynton,  79  111.  351; 
Pearce  v.  Foote,  113  111.  228,  55  Am.  Rep.  414; 
Kirkpatrick  v.  Bonsai!,  72  Pa.  St.  155. 

10.  Straddle.— Harris  v.  Tumbridge,  83  N.  Y. 
93,  38  Am.  Rep.  398,  (Brooklyn  City  Ct.  Gen. 
T.)  8  Abb.  N.  Cas.  (N.  Y.)  291. 
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from  further  liability  under  the  contract,  by  the  payment  of  the  difference 
between  the  contract  price  and  the  market  price,  without  actual  delivery  of  the 
commodity  contracted  for.1 

"  Closing  Out "  is  the  release  of  the  parties  to  the  contract  from  liability.  It 
may  be  done  by  actually  complying  with  the  contract,  though  the  common 
method  is  by  the  settlement  of  differences. 

"Margin"  is  money  or  other  property  deposited  by  the  customer  with  the 
broker,  to  secure  the  broker  from  loss  by  reason  of  fluctuations  in  the  market 
price  of  the  commodity  to  be  bought  or  sold  —  gambled  in.* 

A  "stop  Order"  is  an  order  given  by  the  customer,  for  his  protection,  to  the 
broker,  by  which  the  broker  is  directed  to  close  out  the  contracts  of  the  cus- 
tomer when  the  market  price  reaches  a  specified  limit,  the  purpose  being  to 
limit  the  amount  of  loss  that  may  possibly  be  incurred. 

"  Ringing  Out"  is  a  term  of  two  distinct  meanings.  It  is  used  as  synonymous 
with  "settling  differences," 3  and  also  of  fictitious  transactions  whereby  a 
speculator  sells  by  one  broker  to  himself  through  another  broker,  in  order  to 
establish  a  fictitious  market  price.4 

(c)  Method  of  Gambling  in  Future  Differences.  —  The  usual  method  of  dealing  in 
futures  is  as  follows :  The  customer  sends  his  order  to  his  broker  with  margin 
to  the  broker's  satisfaction.  Only  a  broker  having  a  seat  in  the  board  of  trade 
or  exchange  is  qualified  to  make  purchases  and  sales  there  ;  so  to  such  members 
the  orders  come  directly  or  indirectly.  The  broker  makes  the  contract  in  his 
own  name.  If  the  price  alters  so  as  to  render  it  likely  that  the  broker  will  lose, 
he  calls  on  his  principal  for  additional  margin.  At  the  maturity  of  the  con- 
tract the  commodity  may  be  actually  delivered,  or  the  parties  may  settle  by 
the  payment  of  the  difference  between  the  market  price  and  the  contract 
price.  The  broker  has  no  financial  interest  in  the  transaction  beyond  his  com- 
missions, provided  the  margin  is  kept  good,  and  provided  the  broker  is  not 
also  speculating  adversely  to  the  interests  of  his  customer.  There  is  nothing 
necessarily  illegal  in  such  a  transaction.5 

(d)  Future  Contracts  Approved  by  Law  —  aa.  Future  Short  Sales  —  Validity  Formerly 
Denied.  —  At  one  time  the  English  courts  held  that  a  contract  to  sell  and  deliver 
chattels  which  the  vendor  did  not  own  at  the  time  of  making  the  contract,  or 
for  the  future  purchase  of  which  he  had  not  a  valid  and  subsisting  contract 
with  the  owner  thereof,  was  unenforceable.6 

1.  Settling  Differences.  —  Cole  v,  Milmine,  88  435;  Dillaway  v.  Alden,  88  Me.  230;  Kirkpat- 
111.  349    Brand  v.  Henderson,  107  111.  141.  rick  v.  Bonsall,  72  Pa.  St.  155. 

2.  Margin.  —  Sheeny  v.  Shinn,  103  Cal.  325.  The  opinion  of  ihe  court  in  Kirkpatrick  v. 
"  Margin    is    security,    nothing    more."      Bonsall,  72  Pa.  St.  155,  has  been  quoted  and 

Hopkins  v.  O'Kane,  169  Pa.  St.  478,  36  W.  N.  approved  in  almost  every  case  derided  on  that 

C.  (Pa.)  475.  point  since  that  case  was  decided.    The  court 

3.  Ringing  Out.  —  Clarke  v.  Foss,  7  Biss.  (U.  said:  "  We  must  not  confound  gambling, 
S.)  540,  17  Nat.  Bankr.  Reg.  261;  Ward  v.  whether  it  be  in  corporate  stocks  or  merchan- 
Vosburgh,  31  Fed.  Rep.  12;  Lehman  v.  Feld,  dise,  wiih  what  is  commonly  termed  specula- 
37  Fed.  Rep.  852;  Pardridge  v.  Cutler,  68  111.  tion.  Merchants  speculate  upon  the  future 
App.  569;  Riebe  v.  Hellman,  69  111.  App.  19;  prices  of  that  in  which  they  deal,  and  buy  and 
Waterman  v.  Buckland,  I  Mo.  App.  45;  Kent  sell  accordingly.  In  other  words,  they  think 
v.  Miltenberger,  13  Mo.  App.  503;  Sprague  v.  of  and  weigh,  that  is,  speculate  upon,  the  prob- 
Warren,  26  Neb.  326.  abilities  of  the  coming  market,  and  act  upon 

In  Ward  v.  Vosburgh,  31  Fed.  Rep.  12,  and  this  lookout  into  the  future  in  their  business 

in  Sprague  v.  Warren,  26  Neb.  326,  supra,  the  transactions;   and  in  this  they  often  exhibit 

transaction  is  termed  "  ringing  up."  high  mental  grasp  and  great  knowledge  of 

4.  Samuels^.  Oliver,  130  111.  73.  business  and  of  the  affairs  of  the  world.  Their 
Scalping.  —  In  McCormick  v.  Nichols,  19  111.  speculations  display  talent  and  forecast,  but 

App.  334,  "  scalping  "  was  explained  to  be  a  they  act  upon  their  conclusions  and  buy  or 

sale  and  resale  turned  quickly  so  as  to  close  sell  in  a  bona  fide  way.    Such  speculation  can- 

the  whole  transaction  in  a  day.  not  be  denounced." 

5.  See  the  title  Stock  Brokers.  6.  Future  Short  Sales  Once  Held  Invalid.  —  In 
Speculation  is  not   necessarily   gambling.  Lorymer  v.  Smith,  I  B.  &  C.  1,  8  E.  C.  L.  I, 

Clarke  v.  Foss,  7  Biss.  (U.  S.)  540;  Fortenbury  2  Dowl.  &  R.  23,  future  sales  by  sample  of 
v.  State,  47  Ark.  188;  Woodsy.  Merrill,  57  Cal.      wheat  were  disapproved  of  as  "  not  to  be  en- 
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Modern  View.  —  The  early  view  has  been  repudiated  in  England  and  has 
never  been  adopted  in  the  United  States.  Future  contracts  for  short  sales,  if 
bona  fide,  are  as  valid  as  any  contracts.1 

Special  Statutory  Provisions.  —  In  some  jurisdictions,  in  order  to  strike  down 
gambling  contracts,  statutes  have  been  passed  denouncing  all  futures.* 


couraged."  And  in  Bryan  v.  Lewis,  R.  &  M. 
386,  21  E.  C.  L.  467,  it  was  intimated  that  all 
short  sales  of  all  articles,  whether  food  products 
or  not,  were  ipso  facto  invalid.  These  cases 
have  been  overruled  by  the  cases  cited  in  the 
following  note;  first  by  Hibblewhite  v.  Mc- 
Morine,  5  M.  &  W.  462,  and  Mortimer  v. 
M'Callan,  6  M.  &  W.  75. 

1.  Short  Sales  Now  Valid.  —  England.  —  Wells 
v.  Porter,  2  Bing.  N.  Cas.  722,  29  E.  C.  L.  469; 
Oakley  v.  Rigby,  2  Bing.  N.  Cas.  732,  29  E. 
C.  L.  469;  Hewitt  v.  Price,  4  M.  &  G.  355,  43 
E.  C.  L.  18S,  3  R.  &  Can.  Cas.  175;  Hibble- 
white v.  M'Morine,  5  M.  &  W.  462;  Mortimer 
v.  M'Callan.  6  M.  &  W.  75. 

United  States.  —  Porter  v.  Viets,  1  Biss.  (U. 
S.)  177;  Clarke  v.  Foss,  7  Biss.  (U.  S.)  540,  17 
Nat.  Bankr.  Reg.  261;  Bartlett  v.  Smith,  13 
Fed.  Rep.  263,  4  McCrary  (U.  S.)  388,  Samp- 
son v.  Camperdown  Cotton  Mills,  82  Fed.  Rep. 
833- 

Alabama.  —  Perryman  v.  Wolffe,  93  Ala.  290; 
Thompson  v.  Maddux,  117  Ala.  468. 

Illinois. — Sanborn  v.  Benedict,  78  111.  309; 
Wolcott  v.  Heath.  78  111.  433;  Logan  v.  Musick, 
81  111.  415;  Thome  v.  Prentiss,  83  111.  99;  Cor- 
bett  v.  Underwood,  83  [II.  324,  25  Am.  Rep. 
392;  Cole  v.  Milmine,  88  111.  349;  Oldershaw 
v.  Knowles,  101  111.  117;  Denton  v.  Jackson, 
106  III.  433;  Perin  v.  Parker,  126  111.  201,  9 
Am.  St.  Rep.  571. 

Iowa.  —  Tomblin  v.  Callen,  69  Iowa  229; 
Douglas  v.  Smith,  74  Iowa  468. 

Kentucky. — Sawyer  v.  Taggart,  14  Bush 
(Ky.)  727,  18  Am.  L.  Reg.  N.  S.  222. 

Louisiana.  —  Conner  v.  Robertson,  37  La. 
Ann.  814,  55  Am.  Rep.  521. 

Maine.  —  Dillaway  v.  Alden,  88  Me.  230. 

Maryland.  —  Appleman  v.  Fisher,  34  Md.  540. 

Michigan.  —  Crapo  v.  Seybold,  36  Mich.  444. 

Minnesota.  —  Mohr  v.  Miesen,  47  Minn.  228. 

Mississippi.  —  Clay  v.  Allen,  63  Miss.  426. 

Missouri. — Williams  v.  Tiedemann,  6  Mo. 
App.  269. 

Nebraska.  —  Morrissey  v.  Broomal,  37  Neb. 
766. 

New  Hampshire.  —  Eastman  v.  Fiske,  9  N. 
H.  182. 

New  York.  —  Markham  v.  Jaudon,  41  N. 
Y.  235;  Knowlton  v.  Fitch,  52  N.  Y.  288; 
Cooke  v.  Davis,  53  N.  Y.  318;  Cameron  v. 
Durkheim,  55  N.  Y.  425;  Cassard  v.  Hinman, 
1  Bosw.  (N.  Y.)  207,  6  Bosw.  (N.  Y.)  8,  14 
How.  Pr.  (N.  Y.)  84;  Frost  v.  Clarkson,  7 
Cow.  (M.  Y.)  24;  Spear  v.  Hart,  3  Robt.  (N.  Y.) 
420;  Tyler  v.  Barrows,  6  Robt.  (N.  Y.)  104; 
Stanton  v.  Small,  3  Sandf.  (N.  Y.)  230;  Pea- 
body  v.  Speyers,  56  N.  Y.  230;  Wicks  v.  Hatch. 
62  N.  Y.  535;  Baker  v.  Drake,  66  N.  Y.  518,  23 
Am.  Rap.  80;  Vischer  v.  Bagg,  106  N.  Y.  674, 
21  N.  Y.  Wkly.  Dig.  399;  Lu  Gar  v.  Carey, 
(City  Ct.  Gen.  T.)  12  N.  Y.  St.  Rep.  171. 

North  Carolina.  —  Williams  v.  Carr,  80  N. 
Car.  294. 

Ohio.  —  Kahn  v.  Walton,  46  Ohio  St.  195; 


Lester  v.  Buel,  49  Ohio  St.  240,  34  Am.  St. 

Rep.  556. 

Pennsylvania.  —  Gilchreest  v.  Pollock,  2 
Yeates  (Pa.)  18. 

Tennessee.  —  Marshall  v.  Thruston,  3  Lea 
(Tenn.)  740. 

Texas.  — Seeligson  v.  Lewis,  65  Tex.  215,  57 
Am.  Rep.  593. 

Vermont.  —  Noyes  v.  Spaulding,  27  Vt. 
420. 

Virginia.  —  Brown  v.  Speyers,  20  Gratt. 
(Va.)  296. 

In  Dillaway  v.  Alden,  88  Me.  230,  a  broker 
engaged  in  buying  and  selling  stocks  for  his 
principal.  The  evidence  disclosed  that  the 
broker  understood  that  actual  delivery  was 
contemplated,  and  that  he  always  had  on  hand 
enough  stock  to  satisfy  his  principal's  orders, 
which  were  delivered  to  the  principal  when- 
ever he  demanded  delivery.  The  evidence 
further  disclosed  that  the  principal  generally 
closed  out  his  contracts  without  actual  deliv- 
ery. The  Supreme  Court  said  :  "Speculation 
is  not  necessarily  gambling.  *  *  *  So 
long  as  there  is  a  real  transaction  —  so  long  as 
someihing  is  actually  bought  or  sold,  or  is 
actually  contracted  for,  either  for  purchase  or 
sale —  there  is  no  wagering,  not  even  if  the 
thing  contracted  for  does  not  then  exist.  Nor 
does  a  subsequent  change  in  or  cancellation  of 
the  contract  affect  its  original  validity." 

Loan.  —  A  loan  of  stock  for  use  in  filling  con- 
tracts, to  be  returned  at  a  future  day,  is  not 
gambling.  Chillas  v.  Snyder,  1  Phila.  (Pa.) 
289,  9  Leg.  Int.  (Pa.)  ri. 

2.  Cases  under  Special  Statutory  Provisions 
Affecting  Short  Sales — California.  —  Cashman 
v.  Root,  89  Cal.  373,  23  Am.  St.  Rep.  482. 

Georgia.  —  Branch  v.  Palmer,  65  Ga.  210; 
Moss  v.  Exchange  Bank,  102  Ga.  808. 

Massachusetts.  —  Stebbins  v.  Leowolf,  3 
Cush.  (Mass.)  137;  Thompson  v.  Alger,  12 
Met.  (Mass.)  428;  Crandell  v.  White,  164  Mass. 
54;  Wall  v.  Metropolitan  Stock  Exch.,  168 
Mass.  282;  Shea  v.  Metropolitan  Stock  Exch., 
r68  Mass.  284,  note. 

Mississippi.- — Lemonius  v.  Mayer,  71  Miss. 
514;  White  v.  Eason,  (Miss.  1894)  15  So.  Rep. 
66;  Dillard  v.  Brenner,  73  Miss.  130. 

Missouri.  —  Connor  v.  Black,  119  Mo.  126, 
132  Mo.  150. 

New  York.  —  Staples  v.  Gould,  9  N.  Y.  520, 
5  Sandf.  (N.  Y.)  411;  Ward  v.  Van  Duzer,  2 
Hall  (N.  Y.)  162;  Gram  v.  Stebbins,  6  Paige 
(N.  Y.)  124. 

The  statutes  which  the  foregoing  cases  con- 
strued have  effected  a  radical  change  in  the 
meaning  of  the  name  "gambling  contracts"  in 
the  jurisdictions  where  such  statutes  are  in 
force.  The  definition  given  in  this  article  does 
not  extend  to  such  cases  as  these.  The  name 
is  all  that  such  transactions  have  in  common 
with  gambling  contracts,  as  they  present  none 
of  Ihe  essential  features  of  gambling  contracts. 
These  cases  are  included  in  this  article  and 
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bb.  Margins.  —  Purchase  or  sale  on  margin  is  a  legal  method  of  doing 
business. 1 

Special  Statutory  Rule.  —  In  California  the  abuse  of  dealing  in  margins  has 
been  so  marked  that  it  has  been  declared  gambling  to  buy  or  sell  on  margin.* 

cc.  Options.  —  A  contract  of  sale  for  future  delivery  reserving  the  right  to 
perform  the  contract  or  not,  at  the  option  of  one  of  the  parties  thereto,  is 
valid  and  binding.3 

Special  statutory  Rule.  —  In  some  jurisdictions  options  have  been  declared  by 
statute  to  be  ipso  facto  gambling  contracts.  This  action  was  taken  because  of 
the  abuse  of  option  contracts  by  gamblers.4 


cited  here  because  the  name  "  gambling  con- 
tracts "  is  applied  to  them. 

Some  of  these  statutes  were  very  sweeping 
in  their  terms.  Thus  the  Mississippi  Act  of 
March  7,  1882  (Laws  1882,  p.  140,  §§  I,  2,  re- 
pealed in  1892),  as  construed  by  the  Supreme 
Court  of  Mississippi,  forbade  any  enforcement 
in  that  state  of  future  contracts,  no  matter 
when  made.  Henci;  brokers  who  had  made 
future  sales  in  a  jurisdiction  where  they  were 
lawful  could  not  recover  in  Mississippi  for 
their  commissions  and  advances.  Lemonius 
v.  Mayer,  71  Miss.  514;  Whiter.  Eason,  (Miss. 
189+)  15  So.  Rep.  66. 

South.  Carolina.  —  Rev.  Stat.  S.  Car.  (1893),  §§ 
1859-1861,  make  it  necessary  for  one  suing  on 
a  contract  to  deliver  cotton  in  the  future  to 
show  either  (1)  that  the  person  making  said 
contract  of  sale  had  on  hand  cotton  enough 
belonging  to  him  to  fill  such  contract,  or  (2) 
that  it  was  the  mutual  intention  of  the  parties 
to  the  contract  to  deliver  and  receive  the  cot- 
ton so  contracted  for.  Gist  v.  Western  Union 
Tel.  Co.,  45  S.  Car.  344,  55  Am.  St.  Rep.  763. 

A  broker  who  seek?  to  recover  advances 
must  show  a  similar  state  of  facts  of  the  party 
contracting  to  make  the  sale.  Hence  where 
the  broker  proved  actual  delivery,  but  d'd  not 
prove  the  statutory  requisites,  it  was  held  that 
he  could  not  recover.  Riordan  v.  Doty,  50  S. 
Car.  537. 

So  one  engaging  in  a  future  sale  of  cotton 
without  the  statutory  requisites  may  recover 
the  margin  deposited  by  him  with  his  broker 
without  showing  that  he  has  lost  by  the  trans- 
action. Saunders  v.  A.  C.  Phelps  Co.,  53  S. 
Car.  173. 

1.  Margins  Legal  —  England.  —  In  re  Mor- 
gan, 6  Jur.  N.  S.  1273,  9  W.  R.  131;  Universal 
Stock  Exch.  v.  Stevens,  66  L.  T.  N.  S.  612,  40 
W.  R.  494;  Forget  v.  Ostigny,  [1895J  A.  C. 
318,  64  L.  J.  P.  C.  62,  72  L.  T.  N.  S.  399,  43  W. 
R.  590,  11  Reports  474. 

United  States.  —  Union  Nat.  Bank  v.  Carr,  15 
Fed.  Rep.  438,  29  Int.  Rev.  Rec.  118,  16  Cent. 
L.  J.  320. 

California.  —  Child  v.  Hugg,  41  Cal.  519; 
Kutz  v.  Fleisher,  67  Cal.  93. 

Connecticut.  —  Hatch  v.  Douglas,  48  Conn. 
116,  40  Am.  Rep.  154. 

Illinois.  — Corbett  v.  Underwood,  83  111.  324, 
25  Am.  Rep.  392;  Oldershaw  v.  Knowles,  101 
111.  117;  Perin  v.  Parker,  126  111.  201,  9  Am. 
St.  Rep.  571. 

Indiana.  —  Fisher  v.  Fisher,  113  Ind.  474; 
Sondheim  v.  Gilbert,  117  Ind.  71,  10  Am.  St. 
Rep.  23. 

Kansas.  —  Ball  v.  Campbell,  30  Kan.  177. 
Kentucky. — Sawyer  v.  Taggart,  14  Bush 
(Ky.)  727,  18  Am.  L.  Reg.  N.  S.  222. 


Massachusetts.  —  Durant  v.  Burt,  98  Mass. 
161;  Bullard  v.  Smith,  139  Mass.  492. 

Mississippi.  —  Campbell  v.  New  Orleans  Nat. 
Bank,  74  Miss.  526. 

New  York.  —  Gruman  v.  Smith,  81  N.  Y.  25; 
McGinnis  v.  Smythe,  101  N.  Y.  646, 1  N.  Y.  St. 
Rep.  35;  Stenton  v.  Jerome,  54  N.  Y.  480. 
Ohio.  —  Ent  v.  Evans,  I  Cine.  Super.  Ct.  509. 
Pennsylvania.  —  Hopkins  v.  O'Kane,  169  Pa. 
St.  478,  36  W.  N.  C.  (Pa.)  475;  Patterson's 
Appeal,  13  W.  N.  C.  (Pa.)  154. 

Texas.  —  Drouilhet  v.  Pinckard,  (Tex.  Civ. 
App.  1897)  42  S.  W.  Rep.  135. 

Small  Margin. —  Even  in  those  jurisdictions 
where  dealing  on  margins  is  legal  a  very  small 
margin  has  been  held  to  indicate  gambling 
prima  facie.  Patterson's  Appeal,  13  W.  N.  C. 
(Pa.)  154. 

2.  Statute  Prohibiting  Dealing  on  Margins.  — 

Cashman  v.  Root,  89  Cal.  373,  23  Am.  St.  Rep. 
482;  Wetmore  v.  Barrett,  103  Cal.  246;  Sheehy 
v.  Shinn,  103  Cal.  325;  Rued  v.  Cooper,  119 

Cal.  463. 

In  California  this  provision  is  incorporated 
into  the  state  constitution.  Const.  Cal.,  art. 
4.  §  26. 

3.  Options  Valid. —  United  Slates.  —  Union 
Nat.  Bank  v.  Carr,  15  Fed.  Rep.  438,  29  Int. 
Rev.  Rec.  118,  16  Cent.  L.  J.  320. 

Alabama.  —  Hanna  v.  Ingram,  93  Ala.  482. 
Illinois. — Wolcott  v.  Heath,  78   111.  433; 
Logan  v.  Musick,  81  111.  415. 

Indiana.  —  Godman  v.  Meixsel,  65  Ind.  32. 
Missouri.  — Mason  v.  Payne,  47  Mo.  517. 
Nebraska.  —  Pieronnet  v.  Lull,  ro  Neb.  457. 
New  York.  —  Bigelow  v.  Benedict,  70  N.  Y. 
202,  26  Am.  Rep.  573;  9  Hun  (N.  Y.)  429; 
Story  v.  Salomon,  71  N.  Y.  420,  6  Daly  (N.  Y.) 
531;    Disborough  v.  Neilson,  3  Johns.  Cas. 
(N.  Y.)  81;  Brown  v.  Hall,  5  Lans.  (N.  Y.)  177; 
Mcllvaine  v.  Egerton,  2  Robt.  (N.  Y.)  422; 
Tyler  v.  Barrows,  6  Robt.  (N.  Y.)  104. 

Ohio.  —  Lester  v.  Buel,  49  Ohio  St.  240,  34 
Am.  St.  Rep.  556. 

Pennsylvania.  —  Kirkpatrick  v.  Bonsall,  72 
Pa.  St.  155. 

So  in  the  case  of  Harris  v.  Tumbridge,  83 
N.  Y.  93,  38  Am.  Rep.  398,  (Brooklyn  City  Ct. 
Gen.  T.)  8  Abb.  N.  Cas.  N.  Y.)  29't,  the  form 
of  option  known  as  a  "  straddle  "  was  held  to 
be  valid  and  of  itself  in  no  way  obnoxious. 

4.  Cases  Decided  under  Statutes  Declaring 
Options  Illegal —  United  States. — Jackson  v. 
Foote,  12  Fed.  Rep.  37,  11  Biss.  (U.  S.)  223; 
Richter  v.  Frank,  41  Fed.  Rep.  859;  Gilbert  v. 
Gaugar,  8  Biss.  (U.  S.)  214,  7  Cent.  L.  J.  41. 

Illinois.  —  Wolcott  v.  Heath,  78   111.  433; 
Logan  v.  Musick,  81  111.  415;  Ames  v.  Moir, 
130  111.  5S2;  Schneider  v.  Turner,  130  111.  28, 
affirming  27  111.  App.  220;  Corcoran  v.  Lehigh, 
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dd.  Sale  and  Resale.  —  It  is  not  per  se  gambling  for  the  vendee  in  a  future 
sale  to  resell  before  the  maturity  of  his  contract.1 

et.  Settling  Differences.  —  Nor  is  it  gambling  for  the  parties  to  the  future 
contract  of  sale  to  enter  into  a  new  contract,  whereby  on  consideration  of  the 
payment  of  the  difference  between  the  contract  price  and  the  market  price  the 
parties  mutually  release  each  other  from  the  obligation  of  such  contract.2 

ff.  Ringing  Out.  —  Nor  is  it  gambling  for  the  parties  to  a  number  of  future 
contracts  of  sale  to  enter  into  contracts  of  novation  by  which  the  intervening 
parties  will  drop  out,  leaving  a  valid  contract  in  force  between  one  vendor  and 
another  vendee.3 

(e)  Future  Contracts  Not  Approved  by  Law  —  aa.  In  General. — The  form  of  future 
contract  which  the  law  classes  as  a  gambling  contract  is  that  in  which,  at  the 
inception  of  the  contract,  it  is  the  intention  of  the  parties  thereto  not  to  deliver 
the  chattels  bargained  for,  but  to  settle  differences  only.4 


■etc.,  Coal  Co.,  138  111.  390,  reversing  37  111. 
App.  577;  Preston  v.  Smith,  156  111.  359, 
affirming  57  111.  App.  132;  Miller  v.  Bensley, 
20  III.  App.  528;  Carroll  v.  Holmes,  24  111. 
App.  453;  Locke  v.  Towler,  41  111.  App.  66; 
McClure  v.  Spell  man,  50  111.  App.  50;  Seymour 
v.  Howard,  51  111.  App.  384;  Kerting  v.  Hil- 
ton, 51  111.  App.  437;  Wolse>  v.  Neeley,  62  111. 
App.  141;  Peterson  v.  Currier,  62  111.  App. 
163;  Barnett  v.  Baxter,  64  111.  App.  544. 

Iowa.  —  Osgood  v.  Bauder,  75  Iowa  550,  82 
Iowa  171. 

These  contracts  are  not  necessarily  gambling 
contracts  except  as  denounced  by  statute. 

In  Schneider  v.  Turner,  130  111.  28,  the  court 
said:  "  There  was  and  is  nothing  illegal  or 
even  immoral  in  an  option  contract,  within 
itself.  The  evil  aimed  at,  nevertheless,  grew 
out  of  such  contracts.  *  *  *  The  treat- 
ment is  heroic,  but  the  evil  aimed  at  was  most 
malignant."  Quoted  in  Corcoran  v.  Lehigh, 
•etc..  Coal  Co.,  which  case  was  reversed  in  138 
111.  390  on  another  point. 

Valid  Options.  —  The  terms  of  these  statutes 
allow  certain  classes  of  so-called  option  con- 
tracts. Thus  where  a  dispute  arose  over  a 
•contract  for  the  sale  of  coal,  a  compromise  by 
which  the  purchaser  bound  himself  to  take 
any  amount  of  coal  he  needed  in  his  business, 
not  to  exceed  twelve  thousand  tons,  was  held 
to  be  a  valid  compromise  and  not  forbidden 
by  ihe  statutes  against  options.  Minnesota 
Lumber  Co.  v.  Whitebreast  Coal  Co.,  160  111.  85. 

Where  one  bought  bonds  with  the  agree- 
ment that  if  he  wished  to  resell  them  within  a 
certain  time  the  seller  would  take  them  back 
and  pay  the  price  received,  with  interest,  at 
the  election  of  the  purchaser,  it  was  held  not 
to  be  forbidden  by  the  Illinois  statute.  Wolf 
v.  National  Bank,  178  111.  85,  distinguishing 
Schneider  1.  Turner,  130  111.  28. 

Where  a  brewer  purchased  a  sample  lot  of 
barley  and  it  was  agreed  that  if  the  barley  pur- 
chased was  suitable  for  making  beer  he  should 
have  the  privilege  of  purchasing  ten  thousand 
bushels  of  each  grade  of  barley  at  the  same 
price  before  a  specified  date,  and  the  brewer 
•sent  in  his  order  for  such  amount,  it  was  held 
to  be  an  offer  and  not  an  option  under  the 
Illinois  statute,  and  hence,  on  acceptance,  a 
valid  contract.  Schlee  v.  Guckenheimer,  179 
111.  593.  reversing  76  111.  App.  681,  and  dis- 
tinguishing Schneider  v.  Turner,  130  111.  28, 
and  Pope  v.  Hanke,  155  111.  617. 

14  C.  of  L. — 39  609 


1.  Sale  and  Kesale  Valid  —  England.  —  Ex  p. 
Phillips,  2  De  G.  F.  &  J.  634,  30  L.  J.  Bankr. 
1;  In  re  Morgan,  6  Jur.  N.  S.  1273,  3  L.  T.  N. 
S.  516,  9  W.  R.  131. 

Illinois.  —  Wolf  v.  National  Bank,  178  111. 
85;  reversing  11  111.  App.  325;  Ware  v.  Jordan, 

25  111.  App.'  534. 
Maryland.  —  Rosenstock  v.  Tormey,  32  Md. 

169,  3  Am.  Rep.  125. 

Mississippi.  —  Western  Union  Tel.  Co.  v. 
Littlejohn,  72  Miss.  1025. 

New  York.  —  Eggleston  v.  Rumble,  (Supm. 
Ct.  Gen.  T.)  20  N.  Y.  Supp.  819,  66  Hun  (N. 
Y.)  627. 

Pennsylvania.  —  Champlin  v.  Smith,  164  Pa. 
St.  481 ;  In  re  Taylor,  (Pa.  1899)43  Atl.  Rep.  975. 

2.  Settling  Differences  Legal.  —  Round  tree  v. 
Smith,  108  U.  S.  269;  Gilbert  v.  Gaugar,  8 
Biss.  (U.  S.)  214,  7  Cent.  L.  J.  41  [  Cole  v. 
Milmine,  88  111.  349;  Fox  v.  Steever,  55  III. 
App.  255;  Dillon  v.  McCrea,  59  111.  App.  505; 
Fisher  v.  Fisher,  113  Ind.  474;  Cameron  v. 
Durkheim,  55  N.  Y.  425;  Macdougall  v. 
Demers,  2  Montreal  Q.  B.  170,  9  Montreal  Leg. 
N.  202,  30  L.  C.  Jur.  168. 

Contra  by  Statute.  —  Statutes  have  been 
passed  forbidding  parties  to  a  future  contract 
to  settle  or  compound  differences.  See  Can- 
nan  v.  Bryce,  3  B.  &  Aid.  179. 

Construction.  —  Such  statutes  are  strictly 
construed.  Thus  where  the  differences  have 
actually  been  settled,  money  advanced  for  the 
purpose  may  be  recovered.  Faikney  v.  Rey- 
nous,  4  Burr.  2069. 

If  such  payments  have  been  made  they  will 
be  credited  in  settling  mutual  accounts. 
Watts  v.  Brooks,  3  Ves.  Jr.  612. 

3.  Ringing  Out  Legal.  —  Clarke  v.  Foss,  7 
Biss.  (U.  S.)  540,  17  Nat.  Bankr.  Reg.  261; 
Ward  v.  Vosburgh,  31  Fed.  Rep.  12;  Lehman 
v.  Feld,  37  Fed.  Rep.  852;  Pardridgez/.  Cutler, 
68  111.  App.  569  (reversed  on  another  point); 
Riebe  v.  Hellman,  69  111.  App.  19;  Waterman 
v.  Buckland,  1  Mo.  App.  45;  Kent  v.  Milten- 
berger,  13  Mo.  App.  503;  Sprague  v.  Warren, 

26  Neb.  326. 

4.  Future  Contracts  Not  Approved  by  Law  — 
England.  — Grizewood  Blane,  11  C.  B.  526, 
73  E.  C.  L.  526,  20  Eng.  L.  &  Eq.  290;  Barry 
v.  Croskey,  2  Johns.  &  H.  r;  Byers  v.  Beattie, 
2  Ir.  R.  C.  L.  220,  16  W.  R.  279. 

Canada.  —  Macdougall  v.  Demers,  2  Mont- 
real Q.  B.  170,  9  Montreal  Leg.  N.  202,  30  L. 
C.  Jur.  168. 
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bb.  Intention  to  Gamble  —  (ad)  Where  Bo 

United  States.  —  Roundtree  v.  Smith,  to8  U. 
S.  269;  Irwin  v.  Williar,  110  U.  S.  499,  revers- 
ing on  another  point,  11  Biss.  (U.  S.)  57; 
Higgins  v.  McCrea,  116  U.  S.  671,  23  Fed. 
Rep.  782;  Embrey  v.  Jemison,  131  U.  S.  336; 
Ex  p.  Young,  6  Biss.  (U.  S.)  53;  Clarke  v.  Foss, 
7  Biss.  (U.  S.)  540;  Matter  of  Chandler,  13  Am. 
L.  Reg.  N.  S.  310;  Lloyd  v.  Preston,  146  U. 
S.  630;  Union  Nat.  Bank  v.  Carr,  15  Fed.  Rep. 
438,  29  Int.  Rev.  Rec.  118,  16  Cent.  L.  J.  320; 
Cobb  :•.  Prell,  15  Fed.  Rep.  774,  16  Cent.  L.  J. 
453,  5  McCrary  (U.  S.)  80,  22  Am.  L.  Reg.  N. 
S.  609;  Melchert  v.  American  Union  Tel.  Co., 
11  Fed.  Rep.  193,  3  McCrary(U.  S.)52t;  Hentz 
v.  Jewell,  20  Fed.  Rep.  592,  4  Woods  (U.  S.) 
656;  In  re  Hunt,  26  Fed.  Rep.  739;  Mutual  L. 
Ins.  Co.  v.  Watson,  30  Fed.  Rep.  6^3;  Edwards 
v.  Hoeffinghoff,  33  Fed.  Rep.  635;  Waldron  v. 
Johnston,  86  Fed.  Rep.  757. 

Alabama.  —  Hawley  v.  Bibb,  69  Ala.  52; 
Western  Union  Tel.  Co.  v.  Way,  83  Ala.  542; 
Lee  v.  Boyd,  86  Ala.  283. 

Arkansas.  —  Phelps  v.  Holderness,  56  Ark. 
300. 

District  of  Columbia.  — Justh  v.  Holliday,  2 
Mickev  (D.  C.)  346,  17  Cent.  L.  J.  56;  Lulley  v. 
Morgan,  21  D.  C.  88. 

Georgia.  —  Warren  v.  Hewitt,  45  Ga.  501; 
Branch  v.  Palmer,  65  Ga.  210;  Benson  v.  Dub- 
lin Warehouse  Co.,  99  Ga.  303. 

Illinois.  —  Pickering  v.  Cease,  79  111.  328; 
Lyon  v.  Culbertson,  83  III.  33,  25  Am.  Rep. 
349;  Pearce  v.  Foote,  113  111.  228,  55  Am.  Rep. 
414;  Pope  v.  Hanke,-I55  111.  61 7,  affirming  52 
111.  App.  453;  Jamieson  v.  Wallace,  167  111. 
383,  59  Am.  St.  Rep.  302,  affirming 60  111.  App. 
618;  Webster  Sturges,  7  111.  App.  560;  Bev- 
eridge  v.  Hewitt1,  8  III.  App.  467;  Commercial 
Nat.  Bink  v.  Spaids,  8  111.  App.  493;  Doxey 
v.  Spaids,  8  111.  App.  519;  Colderwod  v.  Mc- 
Crea. 11  III.  App.  543;  McCormick  v.  Nichols, 
19  111.  App.  334;  Carroll  v.  Holmes,  24  111. 
App.  453;  New  York,  etc.,  Grain,  etc.,  Exch. 
v.  Mellen,  27  111.  App.  556;  Brown  v.  Alexan- 
der, 29  111.  App.  626;  Wheeler  v.  McDermid, 
36  III.  App.  179;  Miles  v.  Andrews,  40  III. 
App.  155;  Watte  v.  Coslello,  40  111.  App.  307; 
Walker  v.  Johnson,  59  III.  App.  448;  Barnett 
v.  Baxter,  64  111.  App.  544;  Gardner  v.  Girlin, 
69  111.  App.  422. 

Indiana.  —  Whitesides  v.  Hunt,  Q7  Ind.  191, 
49  Am.  Rep.  441;  Sondheim  v.  Gilbert,  117 
Ind.  71,  10  Am.  St.  Rep.  23;  Davis  v.  Davis, 
119  Ind.  51  ]. 

Iowa.  —  Gregory  v.  Wattowa,  58  Iowa  711; 
Lowe  v.  Young,  59lowa364;  Lyons  First  Nat. 
Bank  v.  Oskaloosa  Packing  Co.,  66  Iowa  41; 
Press  v.  Duncan,  100  Iowa  355;  Counselman 
v.  Reichart,  103  Iowa  430. 

Kentucky.  —  Sawyer  v.  Taggart,  14  Bush 
(Ky  )  727,  18  Am.  L.  Reg.  N.  S  222;  Beadles 
v.  McElrath,  85  Ky.  230,  8  Ky.  L.  Rep.  848; 
Lyons  v.  Hodgen,  90  Ky.  280,  12  Ky.  L.  Rep. 
211,  10  Ky.  L.  Rep.  271. 

Louisiana.  —  Conner  v.  Robertson,  37  La. 
Ann.  814,  55  Am.  Rep.  521 ;  Grunerv.  Stucken, 
39  La.  Ann.  1076;  E.  O.  Stanard  Milling  Co. 
v.  Flower,  46  La.  Ann.  315. 

Maine.  —  Rumsey  v.  Berry.  65  Me.  570. 

Maryland.  —  Ridgeley  v.  Riggs,  4  Har.  &  J. 
(Md.)  358;  Appleman  v.  Fisher,  34  Md.  540; 


Parties  Intend  to  Gamble.  —  If  both  parties 

Stewart  v.  Schall,  65  Md.  289,  57  Am.  Rep. 
327;  Burt  v.  Myer,  71  Md.  467;  Billingslea  v. 
Smith,  77  Md.  504. 

Massachusetts.  —  Harvey  v.  Merrill,  150  Mass. 
I,  15  Am.  St.  Rep.  159;  Northrup  v.  Buffing, 
ton,  171  Mass.  468. 

Michigan.  —  Gregory  v.  Wendell,  39  Mich. 
337.  33  Am,  Rep.  390;  Stanley  v.  Nye,  51  Mich. 
232. 

Minnesota.  —  Mohr  v.  Miesen,  47  Minn.  228. 
Mississippi.  —  Clay  v.  Allen,  63  Miss.  426; 
Campbell  v.  New  Orleans  Nat.  Bank,  74  Miss. 

526. 

Missouri.  —  Cockrell  v.  Thompson,  85  Mo. 
510;  Crawford  v.  Spencer,  92  Mo.  498,  1  Am. 
St.  Rep.  745;  Williams  v.  Tiedemann,  6  Mo. 
App.  269;  Kent  v.  Miltenberger,  13  Mo.  App. 
503,  16  Cent.  L.  J.  433,  15  Mo.  App.  480; 
Ream  v.  Hamilton,  15  Mo.  App.  577;  McLean 
v.  Stuve,  15  Mo.  App.  317;  Van  Blarcom  v. 
Donovan,  16  Mo.  App.  535;  Johnson  v.  Kaune, 
21  Mo.  App.  22;  Jones  v.  Shale,  34  Mo.  App. 
302;  Hill  v.  Johnson,  38  Mo.  App.  383;  Scott 
v.  Brown,  54  Mo.  App.  606. 

Nebraska.  —  Rudolf  7.  Winters,  7  Neb.  125; 
Sprague  v.  Warren,  26  Neb.  326;  Watte  v. 
Wickersham,  27  Neb.  457. 

New  Jersey.  —  Flagg  -j.  Baldwin,  38  N.J. 
Eq.  219,  48  Am.  Rep.  308;  Baldwin  v.  Flagg, 
36  N.  J.  Eq.  48,  cited  in  McCanless  v.  Smith, 
51  N.  J.  Eq.  505. 

New  York.  —  Cooke  v.  Davis,  53  N.  Y.  31S; 
Cameron  v.  Durkheim,  55  N.  Y.  425;  Peabody 
v.  Speyers,  56  N.  Y.  230;  Bigelow  v.  Benedict, 
70  N.  Y.  202,  26  Am.  Rep.  573,  9  Hun  (N.  Y.) 
429;  Mackey  v.  Rausch,  (Supm.  Ct.  Gen.  T.) 
39  N.  Y.  St.  Rep.  232;  Story  v.  Salomon,  71  N. 
Y.  420,  6  Daly  (N.  Y.)  531;  Kingsbury  v.  Kir- 
wan,  77  N.  Y.  612,  43  N.  Y.  Super.  Ct.  451: 
Cassard  v.  Htnman,  1  Bosw.  (Nl  Y.)  207,  6 
Bosw.  (N.  Y.)8,  14  How.  Pr  (N.  Y.)84;  Cyrus 
v.  Pottman,  (Marine  Ct.)  1  City  Ct.  Supp.  (N. 
Y.)  1;  Ball  Davis,  (Supm.  Ct.  Gen.  T.)  I  N. 
Y.  St.  Rep.  517;  Fleet  v.  Weinberg,  (N.  Y.  City 
Ct.  Tr.  T.)  2  City  Ct.  (N.  Y.)  421:  Yerkes  v. 
Salomon,  11  Hun  (N.  Y.)  471;  West  s\  Wiight, 

86  Hun  (N.  Y.)  436;  McKinney  v.  Campion, 

87  Hun  (N.  Y.)  62r,  34  N.  Y.  Supp.  '301; 
Cunningham  v.  Stevenson,  20  N.  Y.  Wkly. 
Dig.  82. 

North  Carolina.  —  Williams  v.  Carr,  80  N. 
Car.  294. 

North  Dakota.  —  Dows  v.  Glaspel,  4  N.  Dak. 
251- 

Ohio.  —  Kahn  v.  Walton,  46  Ohio  St.  195; 
Lester  v.  Buel.  49  Ohio  St.  240.  34  Am.  St. 
Rep.  556;  Pickering  v.  Chase,  1  Cine.  L.  Bui. 
186,  7  Ohio  Dec.  (Reprint)  156;  Bradley  v.  W. 
U.  Tel.  Co.,  9  Cine.  L.  Bui.  223,  8  Ohio  Dec. 
(Repiini)  707;  Johnson  v.  Brown,  2  Cine. 
Super.  Ct.  83. 

Pennsylvania.  —  Swartz's  Appeal,  3  Brews. 
(Pa.)  131:  Brua's  Appeal,  55  Pa.  St.  294; 
Smith  v  Bouvier,  70  Pa.  St.  325;  Maxton  v. 
Gheen,  75  Pa.  St.  166;  Fareira  v.  Gabell.  89 
Pa.  St.  89;  North  v.  Phillipps,  89  Pa.  St.  250; 
Ruchizkv  v.  De  Haven,  97  Pa.  St.  202;  Dick- 
son v.  Thomas,  97  Pa.  St.  278;  Potts  v.  Dun- 
lap,  no  Pa.  St.  177;  Waugh  v.  Beck,  114  Pa. 
St.  422,  60  Am.  Rep.  354;  Myers  v.  Tobias. 
(Pa.  1889)  16  Atl.  Rep.  641,  2  Mona.  (Pa.)  32. 
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Gambling  Contracts. 


to  the  contract  for  a  future  sale  intend  at  its  inception  to  settle  differences 
only,  without  delivery,  the  contract  is  a  gambling  one.1 

(66)  where  One  Only  intends  to  Gamble.  —  But  if  one  party  intends  bona  fide 
delivery,  and  the  other  docs  not  intend  delivery  but  intends  to  settle  differ- 
ences, such  a  contract  can  be  enforced  at  the  option  of  the  party  intending 
bona  fide  delivery.2 

(cc)  Special  statutory  Rule.  —  In  some  jurisdictions  statutes  have  been  passed 
which  make  the  intention  of  one  party  alone  to  settle  differences  affect  tlx 
legality  of  the  contract  to  the  prejudice  of  the  other  party.3 


24  W.  N.  C.  (Pa.)  432;  Gaw  v.  Bennett,  153 
Pa.  St.  247,  34  Am.  St.  Rep.  699,  31  W.  N.  C. 
(Pa.)  557;  Wagner  v.  Hildebrand,  187  Pa.  St. 
136-  Tait  v.  Riesenman,  7  Pa.  Dist.  496. 

Rhode  Island.  —  Flagg  v.  Gilpin,  17  R.  I.  10. 

Tennessee.  —  Marshall  v.  Thruston,  3  Lea 
(Tenn.)  740;  Beadles  v.  Chvnby,  16  Lea  (Tenn.) 
424;  Dunn  v.  Bell,  85  Tenn.  581;  McGrew  v. 
City  Produce  Exch.,  85  Tenn.  572,  4  Am.  St. 
Rep.  771- 

Texas.  —  Seeligson  v.  Lewis,  65  Tex.  215,  57 
Am.  Rep.  593;  Oliphant  v.  Markham,  79  Tex. 
543,  23  Am.  St.  Rep.  363;  Heidenheimer  v. 
Cleveland,  (Tex.  1891)  17  S.  W.  Rep.  524;  Beer 
v.  Landman,  88  Tex.  450;  Henson  v.  Flanni- 
gan,  1  Tex.  App.  Civ.  Cas.,  §  566. 

Wisconsin.  —  Barnard  v.  Backhaus,  52  Wis. 
593;  Everingham  v.  Meighan,  55  Wis.  354,  15 
Cent.  L.  J.  255;  Lowry  v.  Dillman,  59  Wis. 
197;  Wall  v.  Schneider,  59  Wis.  353,  48  Am. 
Rep.  520. 

Validity  at  Common  Law.  —  It  has  been  said 
that  in  jurisdictions  in  which  any  wagers  were 
tolerated,  wagers  on  prices,  whether  of  food 
products  or  other  things,  were  as  favored  as 
any  class  of  wagers.  Zeltner  v.  Irwin,  25  N. 
Y.  App.  Div.  228,  reversingn  Misc.  (N.  Y.)  13. 

The  better  view  seems  to  be  that  such 
wagers,  if  on  the  price  of  foods,  were  especially 
obnoxious  at  the  common  law.  Waterman  v. 
Buckland,  1  Mo.  App.  45;  Waugh  v.  Beck,  114 
Pa.  St.  422,  60  Am.  Rep.  354. 

In  Bibb  v.  Hawley,  59  Ala.  403,  this  point 
was  avoided;  but  when  the  case  came  before 
the  Supreme  Court  the  second  time  in  Hawley 
v.  Bibb,  69  Ala.  52,  the  court  held  that  con- 
tracts for  the  settlement  of  future  differences 
merely  were  wager  contracts  and  void  at  the 
common  law,  being  against  public  policy. 

Intent.  —  In  any  case  the  test  is  the  intention 
not  to  deliver.  Rockwood  v.  Oakfield,  (Supm. 
Ct.  Gen.  T.)  2  N.  Y.  St.  Rep.  334. 

1.  Effect  of  Mutuality  of  Intention  to  Gamble.  — 
Universal  Stock  Exch.  v.  Stevens,  66  L.  T.  N. 
S.  612,  40  W.  R.  494;  Forgets.  Ostigny,  (1895) 
A.  C.  318,  64  L.  J.  P.  C.  62,  72  L.  T.  N.  S. 
39g,  43  W.  R.  590,  11  Reports  474;  Bibb  v. 
Allen,  149  U.  S.  481. 

All  the  cases  cited  in  the  preceding  note  sup- 
port this  proposition. 

2.  Effect  of  Intention  of  One  Only  to  Gamble  — 
England.  —  Grizewood  v.  Blane,  11  C.  B.  526, 
73  E.  C.  L.  526;  Knight  v.  Cambers,  15  C.  B. 
562,  80  E.  C.  L.  562;  Ashton  v.  Dakin,  4  H.  & 
N.  867. 

United  States. — Clarke  v.  Foss,  7  Biss.  (U. 
S.)  540,  17  Nat.  Bankr.  Reg.  261;  Bartlett  v. 
Smith,  13  Fed.  Rep.  263.  4  McCrary  (U.  S.) 
,  388;  Kirkpatrick  v.  Adams,  20  Fed.  Rep.  287; 
Hentz  v.  Jewell,  20  Fed.  Rep.  592,  4  Woods 


(U.  S.)  656;  Bennett  v.  Covington.  22  Fed. 
Rep.  816;  Bangs  :•.  Hornick,  30  Fed.  Rep.  97; 
Lehman  v.  Feld,  37  Fed.  Rep.  852;  Boyd  v. 
Hanson,  41  Fed.  Rep.  174;  Lehman  v.  Strass- 
berger,  2  Woods  (U.  S.)  554;  Sampson  v. 
Camperdown  Cotton  Mills,  82  Fed.  Rep.  833. 

Illinois.  —  Pixley  v.  Boymon,  79  111.  351; 
Logan  v.  Musick,  81  111.  415;  Scanlon  v.  War- 
ren, 169  III.  142,  affirming  68  111.  App.  213; 
Carroll  v.  Holmes,  24  111.  App.  453;  Benson  v. 
Morgan,  26  111.  App.  22;  Vigel  v.  Gatton,  61 
111.  App.  98. 

Indiana.  —  Whitesides  v.  Hunt,  97  Ind.  191, 
49  Am.  Rep.  441. 

Iowa.  —  Murry  v.  Ocheltree,  59  Iowa  435. 
Kentucky.  —  Sawyer  v.  Taggart,  14  Bush 
(Ky.)  729. 

Maine.  —  Rumsey  v.  Berry,  65  Me.  570. 
Massachusetts.  —  Barnes  v.  Smith,  159  Mass. 
344. 

Michigan.  —  Gregory  v.  Wendell,  40  Mich. 
432. 

Minnesota.  —  Dodge  v.  McMahan,  61  Minn. 
175- 

Missouri.  —  Cockrell  v.  Thompson,  85  Mo. 
510;  Crawford  v.  Spencer,  92  Mo.  498,  1  Am. 
St.  Rep.  745;  Williams  v.  Tiedemann,  6  Mo. 
App.  269;  Teasdale  v.  McPike,  25  Mo.  App. 
341:  Jones  v.  Shale,  34  Mo.  App.  302:  Taylor 
v.  Penquite,  35  Mo.  App.  389:  Mulford  v. 
Cfesar,  53  Mo.  App.  263;  Deierling  v.  Sloop, 
67  Mo.  App.  446. 

New  Jersey.  —  McCanless  v  Smith,  51  N.  J. 
Eq.  505. 

New  York.  — Amsden  v.  Jacobs,  75  Hun  (N. 
Y.)  31 1;  Cassard  v.  Hinman,  1  Bosw.  (N.  Y.) 
207,  6  Bosw.  (N.  Y.)  8;  Kingsbury  v.  Kirwan, 
77  N.  Y.  612. 

North  Dakota.  —  Dows  v.  Glaspel,  4  N.  Dak. 
251- 

Pennsylvania.  —  Smith  v.  Bouvier,  70  Pa. 
St.  325- 

Expectation  Not  Intention.  —  Where  there  was 
no  agreement  between  the  parlies  to  the  trans- 
action that  differences  only  were  to  be  recov- 
ered, it  was  held  that  a  broker  could  recover 
advances  and  commissions  even  though  he 
and  his  customer  both  expected  that  the  ad- 
versary would  ultimately  settle  differences  and 
not  insist  on  performance,  Barnes  v.  Smith,. 
159  Mass.  344. 

3.  Missouri  Cases, —  Under  Act  Mo.  1889 
(Rev.  Stat.  1889,  §  3931  et  sea.),  it  is  held  that 
a  broker  cannot  recover  for  services  rendered 
in  bringing  the  parties  together  in  a  contract 
in  which  one  party  did  not  intend  to  deliver 
the  articles  sold,  if  the  broker  knew  of  this 
intention,  though  the  other  party  acted  in 
good  faith.  Schreiner  v.  Orr,  55  Mo.  App.  406. 
But  when  A,  a  farmer,  bought  corn  from  B 
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(ttd)  Effect  of  Abandonment  of  Intention  to   Gamble.  If  the  parties   to  a  future- 

difference  contract  agree  to  abandon  such  contract  as  an  agreement  for 
differences  only,  and  mutually  to  deliver  and  receive  the  thing  contracted  for, 
this  new  contract  is  valid  and  enforceable.1 

(f)  Corners  —  aa.  Illegality  as  Gambling  Contracts.  —  From  the  definition  of  a 
corner2  it  is  evident  that  the  persons  cornering  the  market  contemplate  that 
the  parties  selling  short  to  them  will  be  unable  to  deliver  the  commodity  sold. 
If  they  are  able  to  deliver,  the  corner  is  broken.3  Hence,  as  the  parties 
attempting  to  corner  the  market  intend  to  force  the  parties  dealing  with  them 
to  settle  differences,  it  is  as  to  them  a  gambling  transaction,  and  they  cannot 
enforce  these  contracts.4 

bb.  Illegality  as  in  Restraint  of  Trade.  —  Many  jurisdictions  hold  that  corners 
are  illegal  as  being  in  restraint  of  trade.  This  view  is  not  antagonistic  to  the 
theory  that  they  are  gambling  contracts,  but  it  ignores  it  to  some  extent.5 


for  his  hogs,  to  be  delivered  during  the  ensu- 
ing winter,  A  intending  to  receive  the  corn 
and  B  intending  to  deliver  unless  the  price 
went  too  high,  it  was  held  that  the  statute  did 
not  apply,  and  the  contract  was  enforced. 
Deierling  v.  Sloop,  67  Mo.  App.  446. 

Tennessee  Cases.  —  Under  the  Tennessee  stat- 
utes, if  the  adversary  party  or  the  broker  knew 
that  the  other  party  to  the  contract  means  to 
settle  differences  only,  such  adversary  party 
cannot  recover.  McGrew  v.  City  Produce 
Exch.,  85  Tenn.  572,4  Am.  St.  Rep.  771.  Nor 
can  such  broker  recover.  Allen  v.  Dunham, 
92  Tenn.  257. 

1.  The  Effect  of  Abandoning  the  Gambling 
Features  of  a  future-difference  contract  and 
agreeing  to  deliver  and  receive  the  thing  con- 
tracted for  is  to  make  the  new  contract  valid. 
It  has  been  held  that  this  valid  contract  dates 
from  the  formation  of  the  contract  for  future 
differences.    In  re  Taylor,  (Pa.  1899)  43  Atl. 

Rep.  973.  975- 

2.  See  supra,  this  section,  subdiv.  3.  c.  (2)  (b) 
Technical  Terms. 

3.  Corner  Illegal  as  Gambling.  —  Raymond  v. 
Leavitt,  46  Mich.  447,  41  Am.  Rep.  170. 

Number  of  Persons  Not  Sufficient  to  Make  a 
Corner.  —  The  mere  fact  that  a  number  of  per- 
sons unite  to  purchase  stock  does  not  of  itself 
show  that  a  corner  is  forming  or  that  anything 
unlawful  is  in  contemplation.  Quincey  v. 
White,  63  N.  Y.  370,  reversing  Quincey  v. 
Young,  5  Daly  (N.  Y.)  327., 

4.  Corners.  —  Ex  p.  Young.  6  Biss.  (U.  S.)  53; 
Craft  v.  McConoughy,  79  111.  346,  22  Am.  Rep. 
171;  Samuels  v.  Oliver,  130  111.  73;  Wright  v. 
Cudahy,  168  111.  86,  affirming  64  111.  App.  453; 
Wright  v.  Crabbs,  78  Ind.  487;  Sampson  v. 
Shaw,  101  Mass.  145;  Raymond  v.  Leavitt,  46 
Mich.  447,  41  Am.  Rep.  170. 

Fraudulent  Intent  Immaterial.  —  As  the  gam- 
bling contract  is  unlawful  in  itself,  the  addition 
of  fraud  thereto  does  not  affect  the  legal  rela- 
tions of  the  parties.  So  when  A,  who  had  the 
market  cornered  on  a  given  stock,  by  misrep- 
resentations as  to  his  holdings  induced  B,  who 
owned  thirty  shares,  to  sell  him  eight  hundred 
shares  on  a  future-difference  contract,  B  could 
not  have  the  contract  rescinded  in  equity. 
Rees  v.  Fernie,  4  N.  R.  539. 

Accomplices  Cannot  Eecover.  —  A  was  operat- 
ing a  corner  in  No.  2  red  wheat.  B  was  his 
broker.  A  ordered  B  to  make  a  sale  of  No.  2 
red  to  other  brokers  of  A  at  one  dollar  and 


thirty-five  cents  per  bushel,  in  order  to  mak 
a  market  price.  B  obeyed  his, orders,  and 
settled  with  these  other  brokers  at  that  price. 
It  was  held  that  B,  having  assisted  A  with  full 
knowledge  of  the  nature  of  the  transaction, 
could  not  recover.  Samuels  v.  Oliver,  130 
111.  73- 

In  Wright  v.  Cudahy,  168  111.  86,  in  a  suit 
between  partners  which  on  the  face  of  the 
pleadings  was  an  ordinary  accounting  suit, 
the  evidence  disclosed  that  A  and  B  were  part- 
ners in  a  deal  to  buy  in  the  Chicago  matket 
one  hundred  and  fifty  thousand  barrels  of  a 
certain  grade  of  mess  pork.  They  estimated 
that  there  were  at  that  time  only  seventy-five 
thousand  barrels  in  the  market.  A  had  the 
pork  taken  to  his  packing  houses  as  it  was  de- 
livered; the  barrels  were  there  opened  and  the 
pieces  of  pork  sawed  in  two;  so  that  it  could 
not,  if  sold,  be  redelivered  as  that  particular 
grade  of  mess  pork.  No  attempt  was  made  by 
the  parties  to  take  advantage  of  the  illegality 
as  a  defense,  but  the  court  held  that  such  a 
contract  was  necessarily  a  contract  to  enter 
into  partnership  in  gambling,  and  as  such  the 
court  could  and  would  refuse  to  adjudicate  the 
matters  involved,  even  if  neither  party  ob- 
jected. 

5.  Corner  Illegal  as  in  Restraint  of  Trade.  — 

Craft  v.  McConoughy,  79  111.  346,  22  Am.  Rep. 
171 ;  Arnot  v.  Pittston,  etc.,  Coal  Co.,  68  N.  Y. 
558,  23  Am.  Rep.  190,  reversing  2  Hun  (N.  Y.) 
591 ;  Livermore  v.  Bushnell,  5  Hun  (N.  Y.)  285; 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68 
Pa.  St.  173,  8  Am.  Rep.  159. 

See  also  Corner,  vol.  7,  p.  597;  Forestall- 
ing and  Engrossing,  vol.  13,  p.  1072;  and  the 
titles  Monopolies;  Restraint  of  Trade. 

Additional  Reason.  —  In  addition  to  being  in 
restraint  of  trade,  the  direct  purpose  and  re- 
sult of  many  corners  is  to  raise  the  price  of 
necessaries.  Wright  v.  Cudahy,  168  111.  86, 
affirmingtd,  111.  App.  453;  Raymond  v.  Leavitt, 
46  Mich.  447,  41  Am.  Rep.  170.  See  also  the 
remarks  of  the  court  in  Kirkpatrick  v.  Bonsall, 
72  Pa.  Si.  158. 

In  Morris  Run  Coa?  Co.  v.  Barclay  Coal 
Co.,  6S  Pa.  St.  173,  8  Am.  Rep.  159,  the  court, 
speaking  of  a  contract  between  five  coal  com- 
panies of  Pennsylvania  to  control  the  bitumin- 
ous coal  market,  said:  "  Every  'corner,'  in 
the  language  of  the  day,  whether  it  be  to  affect 
the  price  of  articles  of  commerce,  such  at 
breadstuffs,  or  the  price  of  vendible  stocks, 
61 2  Volume  XIV. 


Classes  of 


GA  MULING  CON  IRA  (  I S . 


Gambling  Contracts. 


(g)  Bohemian  Oats  Contracts  -  Description.  An  interesting  group  of  swindles, 
hard  to  classify,  are  the  "Bohemian  oats"  and  "  Red  Line"  (or  "  Lyon  ") 
wheat  cases.  In  these  cases,  a  seed  company  sells  to  the  purchaser  a  certain 
number  of  bushels  of  Bohemian  oats,  Red  Line  wheat,  or  some  similarly  named 
product,  at  a  price  enormously  in  excess  of  its  real  value.  The  seed  company 
agrees  to  sell  for  this  purchaser  twice  this  number  of  bushels  of  the  product  in  a 
year,  at  the  same  price  as  that  at  which  the  purchaser  buys,  which  is  set  forth 
in  the  written  contract  to  be  a  speculative  price  and  not  the  market  price. 
The  purchaser  pays  for  the  product  with  his  note  due  a  year  from  date.  The 
written  contract  is  a  separate  instrument  from  the  note.  Needless  to  say,  the 
note  is  presented  for  payment,  often  in  the  hands  of  the  inevitable  bona  fide 
purchaser,  but  the  written  contract  is  never  complied  with. 

Validity  and  Character  of  Such  Contracts.  —  Contracts  of  this  character  have,  by  a 
loose  use  of  language,  been  spoken  of  as  wagering,  speculative,  or  gambling 
contracts,1  but  it  seems  certain  that  they  have  none  of  the  characteristics  of 
wagering  or  gambling  contracts.5*  The  better  view  appears  to  be  that  such 
contracts  are  against  public  policy  and  good  morals,  and  therefore  void  between 
the  parties  to  the  original  transaction,  though  a  negotiable  note  given  for  the 
"  Bohemian  oats  "  or  other  grain  may  be  good  in  the  hands  of  a  bona  fide 
purchaser.3 

(h)  Endowment  Associations.  —  Many  associations  of  the  following  type  have 
recently  been  formed  :  Each  of  the  members  receives  a  number,  and  each  pays 
his  regular  assessment.  By  some  arbitrary  device,  the  fairest  being  by  lot, 
certain  members  are  selected  from  time  to  time  as  beneficiaries.  They  receive 
much  more  than  the  amount  which  they  have  paid  in  with  interest.  The 
other  members  receive  nothing  till  they  are  in  time  designated.  It  is  impos- 
sible for  all  to  be  beneficiaries,  as  the  money  paid  in  by  all  is  not  sufficient  to 
"  endow  "  all.  Such  associations  are  at  the  best  gambling  schemes.  Often 
elements  of  fraud  are  added  thereto.4 


when  accomplished  by  confederation  to  raise 
or  depress  the  price  and  operate  on  the 
markets,  is  a  conspiracy." 

For  cases  arising  out  of  corners  but  not  in- 
volving either  of  the  points  here  discussed,  see 
Cameron  v.  Durkheim,  55  N.  Y.  425,  and 
Quincey  v.  White,  63  N.  Y.  370. 

1.  Schmueckle  v.  Waters,  125  Ind.  265;  Mc- 
Namara  v.  Gargett,  68  Mich.  454,  13  Am.  St. 
ReP-  355;  Williams  v.  Keel,  17  Cine.  L.  Bui. 
118,  9  Ohio  Dec.  (Reprint)  746.  In  the  Indiana 
and  Michigan  cases  just  cited  the  character  of 
the  note  obtained  for  the  price  of  "  Bohemian 
oats  "  was  not  held  to  affect  the  title  of  a  bona 
Jide  holder.  Williams  v.  Keel,  ubi  supra, 
which  holds  a  "  Bohemian  oats  "  note  abso- 
lutely void  as  founded  on  a  gambling  consid- 
eration within  the  Ohio  statute,  has  been 
overruled.    See  the  note  following. 

2.  Not  Gambling  Contracts  —  Iowa.  —  Hanks 
v.  Brown,  79  Iowa  560;  Merrill  v.  Packer,  80 
Iowa  5 4.2 ;  Shipley  v.  Reasoner,  80  Iowa  548. 

New  York.  —  Matson  v.  Blossom,  (Supm. 
Ct.  Gen.  T.)  2  N.  Y.  S'/pp.  551;  Watson  v. 
Blossom,  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp. 
489:  Kurz  v.  Fish.  (Supm.  Ct.  Gen.  T.)  11  N, 
Y.  Supp.  209. 

Ohio.  —  Stewart  v.  Simpson.  2  Ohio  Cir.  Ct. 
415,  1  Ohio  Cir.  Dec.  562;  Kitchen  v.  Louden- 
back,  48  Ohio  St.  177,  29  Am.  St.  Rep.  540, 
affirming  3  Ohio  Cir.  Ct.  228,  2  Ohio  Cir.  Dec. 
129. 

3.  See  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  192,  note  1. 


See  also  Kain  v.  Rinker,  1  Ind.  App.  86; 
Regensburg  v.  Notestine,  2  Ind.  App.  97; 
Bowser  v.  Spiesshofer,  4  Ind.  App.  348;  Kain 
v.  Bare,  4  Ind.  App.  440;  Merrill  v.  Packer,  80 
Iowa  542;  Shipley  v.  Reasoner,  80  Iowa  548; 
Jacobs  v.  Mitchell,  46  Ohio  St.  601;  Kitchen  v. 
Loudenback,  48  Ohio  St.  177,  29  Am.  St.  Rep. 
540. 

In  the  New  York  cases  cited  in  the  last 
note,  it  is  denied  that"  Bohemian  oats  "  notes 
are  against  public  policy,  and  it  is  held  they 
must  be  attacked  as  obtained  by  fraud.  This 
view  leads  to  the  same  general  result  as  that 
of  the  above  cases. 

4.  Endowment  Associations.  —  MacDonald  v. 
U.  S.,  63  Fed.  Rep.  426,  24  U.  S.  App.  25;  Mc- 
Laughlin v.  National  Mut.  Bond,  etc.,  Co.,  64 
Fed.  Rep.  908;  McLanahan  v.  Mott,  73  Hun 
(N-  Y.)  131;  National,  etc.,  Endowment  Co., 
142  Pa.  St.  450. 

In  McLaughlin  v.  National  Mut.  Bond,  etc., 
Co.,  64  Fed.  Rep.  908,  "  installment  bonds  " 
were  sold,  on  which  regular  payments  were  to 
be  made  by  those  taking  them.  These  bonds 
were  to  be  redeemed  by  the  com  pan y  by  lot. 
This  was  held  to  be  a  mere  gambling  scheme. 
MacDonald  v.  U.  S.,  63  Fed.  Rep.  426,  involved 
a  similar  scheme  and  received  a  similar  ruling. 

A  corporation,  in  order  to  raise  money  for 
the  construction  of  a  public  work,  proposed  to 
issue  bonds  to  the  amount  of  one  hundred 
million  dollars,  the  bonds  to  mature  in  four 
hundred  and  fifty  years.  The  bonds  were  to 
bear  interest  at  the  rate  of  six  per  cent,  per 
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(i)  insurance.  —  Though  it  has  been  said  by  high  authority  that  all  con- 
tracts of  insurance  are  in  essence  wagering  contracts,1  yet  the  view  accepted 
and  supported  by  the  overwhelming  weight  of  authority  is  that  contracts  of 
insurance  are  gambling  or  wagering  contracts  only  when  the  person  insured  is 
without  an  "  insurable  interest  "  in  the  subject-matter  of  the  policy.  If  such 
an  insurable  interest  is  lacking,  the  policy  is  a  mere  wager  and  is  void.  A  full 
consideration  of  the  doctrine  of  wagering  policies  and  insurable  interest  is  to 
be  found  elsewhere  in  this  work.3 

VIII.  Legitimate  Business  Contracts  Confused  with  Gambling  Contracts. 
—  The  legitimate  business  contracts  which  may  be  confused  with  gambling 
contracts  are:  i.  Insurance.  2.  Prizes  and  premiums.  3.  Contracts  which 
appear  to  be  wagers,  but  from  which  the  element  of  chance  has  been 
eliminated.  4.  Contracts  contingent  upon  some  event  inherent  in  the  subject- 
matter  of  the  contract. 

1.  Insurance.  —  As  before  stated,  the  prohibitions  which  apply  to  gambling 
contracts  do  not  apply  to  contracts  of  insurance  for  the  benefit  of  one  having 
an  insurable  interest  in  the  subject-matter  insured.3 

2.  Prizes  and  Premiums  —  a.  NATURE  AND  DEFINITION.  — Associations  of 
stock  breeders  and  agriculturalists  and  those  interested  in  horse  racing  often 
offer  prizes  and  premiums  of  value  for  competition.  A  prize  is  a  thing  of 
value  offered  absolutely  by  one  person  for  the  doing  of  something  by  others.4 

b.  Where  No  Entrance  Fee  Is  Charged.  —  Where  no  entrance  fee  is 
charged  such  prize  or  premium  is  not  a  stake,  and  the  transaction  is  not  a 
gambling  contract.5 

c.  Where  Entrance  Fee  Is  Charged  — (i)  Where  Prize  Is  Not  Depend- 
ent on  Amount  of  Entrance  Fees. —  Where  entrance  fees  are  charged  for  the 
privilege  of  contesting,  if  the  amount  of  the  prize  or  premium  does  not 
depend  on  the  number  of  contestants  or  the  amount  of  fees  paid  in  by  them 
the  transaction  is  not  gambling.6 


annum;  four  per  cent,  was  to  be  payable  in 
two  equal  semi-annual  payments,  the  remain- 
ing two  per  cent,  to  accumulate  and  be  pay- 
able with  the  principal  at  the  maturity  of  the 
bonds.  The  bonds  were  to  be  retired  gradu- 
ally by  ihe  redemption,  at  their  maturity 
value,  of  a  certain  numberon  each  semi-annual 
interest  day.  The  bonds  to  be  thus  redeemed 
were  to  be  selected  by  lot.  It  was  held  that 
the  scheme  was  a  lottery.  McLanahan  v. 
Mott,  73  Hun  (N.  Y.)  131. 

Marriage  Benefit  Associations.  —  In  Chalfant 
v.  Pay  ton,  91  Ind.  202,  46  Am.  Rep.  586,  A  and 
his  associates  formed  a  partnership  known  as 
"  The  Immediate  Marriage  Benefit  Association 
of  Dunkirk."  B  took  a  certificate  of  member- 
ship in  such  association.  By  the  terms  of  the 
contract  of  membership  such  association  was 
to  pay  three  thousand  nine  hundred  and  sixty 
dollars  to  B  if  he  remained  unmarried  for  two 
years;  and  if  he  married  within  that  time,  at 
the  rate  of  five  dollar?  and  fifty  cents  a  day  for 
each  day  that  he  remained  single  after  the  date 
of  the  contract.  In  consideration  whereof,  B 
was  to  pay  thirty  dollars  as  a  membership  fee, 
nine  dollars  upon  the  marriage  of  each  mem- 
ber, and  one  dollar  and  eighty  cents  per  month 
as  dues.  It  was  held  that  such  a  contract  was 
illegal  as  being  a  wager  upon  the  date  of  B's 
marriage.  The  court  said  of  such  contracts: 
"  They  are  simply  wagers  as  to  the  time  when 
B  would  marry,  a  matter  in  which  appellant 
could  have  no  personal  interest." 

1.  Anson  on  Contracts  175. 


2.  See  such  titles  as  Beneficiaries  (in  In- 
surance), vol.  3,  p.  929  et  seq.,  especially  notes 
on  p.  935;  Fire  Insurance,  vol.  13,  p.  136  et 
seq.;  Marine  Insurance. 

A  Wager  Policy  is  "  that  in  which  the  party 
assured  has  no  interest  in  the  thing  assured 
and  could  sustain  no  possible  loss  by  the  event 
insured  against,  if  he  had  not  made  such 
wager."  Parker,  J.,  in  Amory  v.  Gilman,  2 
Mass.  7. 

"  Gambling  or  wager  policies  are  those 
where  the  persons  for  whose  use  they  issue 
have  no  pecuniary  interest  in  the  life  insured." 
Bliss,  J.,  in  Gambs  v.  Covenant  Mut.  L.  Ins. 
Co.,  50  Mo.  47. 

3.  See  the  preceding  paragraph  of  the  text 
and  the  cross-references  given  in  the  last  note 
above. 

4.  "A  Purse,  Prize,  or  Premium  is  ordinarily 

some  valuable  thing  offered  by  a  person  for 
the  doing  of  something  by  others,  into  the 
strife  for  which  he  does  not  enter."  Folger, 
C.  J.,  in  Harris  v.  White,  81  N.  Y.  532,  quoted 
and  approved 'in  Morrison  v.  Bennett,  20  Mont. 
560. 

5.  Where  No  Entrance  Fee,  Not  Gambling.  — 

The  cases  cited  in  the  next  two  notes  establish 
this  proposition.  If  a  prize  is  not  a  wager 
where  entrance  fees  are  charged,  a  fortiori  it 
is  not  a  wager  where  no  entrance  fees  are 

charged. 

6.  Where  Prize  Is  Not  Dependent  on  Amount  of 
Entrance  Fee,  Not  Gambling  —  Illinois.  —  Wil- 
son :•.  Conlin,  3  111.  App.  517. 
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(2)  Where  Prize  Is  in  Part  Dependent  on  Amount  of  Entrance  Fees.  — 
Where  the  amount  of  the  prize  or  premium  is  in  part  fixed  by  the  person  offer- 
ing it  and  is  in  part  dependent  in  amount  upon  the  number  of  contestants  and 
the  amount  of  entrance  fees  paid  in,  the  transaction  has  been  held,  with  much 
dissent,  to  be  a  gambling  contract.1 


Indiana.  —  Alvord  v.  Smith,  63  Ind.  58; 
Mullen  v.  Beech  Grove  Driving  Park,  64  Ind. 
202;  Molk  v.  Daviess  County  Agricultural, 
etc.',  Assoc.,  12  Ind.  App.  542. 

fowa.  —  Delier  v.  Plymouth  County  Agri- 
cultural Soc,  57  Iowa  481. 

Minnesota.  —  Farrier  v.  State  Agricultural 
Soc,  36  Minn.  478. 

New  York.  —  Harris  v.  White,  81  N.  Y.  532; 
People  v.  Van  DeCarr.  150  N.  Y.  439,  affirming 
7  N.  Y.  App.  Div.  608,  39  N.  Y.  Supp.  581; 
People  v.  Fallon,  152  N.  Y.  12,  57  Am.  St.  Rep. 
492,  affirming  4  N.  Y.  App.  Div.  £2;  Matter  of 
Dwyer,  (Supm.  Ct.  Spec.  T.)  14  Misc.  (N.  Y.) 
204. 

Oregon.  —  Misner  v.  Knapp,  13  Oregon  135, 
57  Am.  Rep.  6. 

Vermont.  —  Ballard  v.  Brown,  67  Vt.  586. 

Wisconsin.  —  Porter  v.  Day,  71  Wis.  296. 

Canada.  —  Gates  v.  Tinning,  5  U.  C.  Q.  B. 
540,  3  U.  C.  Q.  B.  295. 

The  courts  are  not  enthusiastic  in  giving  re- 
lief in  such  cases.  In  Gates  v.  Tinning,  5  U. 
C.  Q.  B.  540,  the  court  held  that  the  winner 
could  maintain  an  action  for  the  prize  against 
the  party  offering  it,  and  that  justice  was  there, 
by  accomplished,  "  so  far  as  there  can  properly 
be  said  to  be  any  justice  concerned  in  litiga- 
tions of  this  kind." 

New  York  Cases.  —  In  Harris  v.  White,  81  N. 
Y.  532,  a  jockey  sued  to  recover  the  value  of 
his  services  in  driving  horses  for  purses.  It 
was  held  that  this  was  not  wagering  or  bet- 
ting, hence  the  jockey  could  recover.  It  did 
not  appear  that  the  purses  were  dependent 
upon  the  entrance  fees. 

In  People  v.  Van  De  Carr,  150  N.  Y.  439,  the 
question  was  raised  whether  a  race  for  a  prize 
or  premium  might  not  be  either  gambling  or  a 
lottery.  This  point  was  not  presented  by  the 
record  and  was  not  passed  upon  by  the  court. 

In  People  v.  Fallon,  152  N.  Y.  12,  the  record 
presented  the  question  whether  running  a 
horse  for  a  purse  which  was  a  definite  sum 
without  regard  to  the  amount  of  entrance  fees 
was  a  lottery  or  gambling.  The  court  held 
that  it  was  neither. 

In  Matter  of  Dwyer,  (Supm.  Ct.  Spec.  T.)  14 
Misc.  (N.  Y.)  2oi,  the  stakes  were  fixed  at  a  cer- 
tain sum,  which  was  to  be  made  up  out  of  the 
entrance  fees;  but  if  they  were  not  sufficient  to 
eqaal  the  specified  sum,  the  managers  were  to 
add  such  amount  as  would  bring  it  up  to  the 
sum  fixed.  It  was  held  that  this  was  not  a 
lottery. 

In  Vermont,  in  Ballard  v.  Brown,  67  Vl.  586, 
A  hired  B  and  B's  horse  to  enter  a  trotting 
rare.  B's  compensation  was  not  to  depend 
upon  the  amount  of  the  purse  won.  A  won  a 
purse,  but  did  not  pay  B,  and  B  sued  for  his 
services.  It  was  held  that  trotting  for  a  purse 
was  not  gambling,  hence  B  could  recover. 

Action  for  Purse.  —  If  the  purse  thus  offered 
is  not  paid  the  winner  can  recover  it  at  law. 

Indiana.  —  Alvord   v.  Smith,  63   Ind.  58; 


Molk  v.  Daviess  County  Agricultural,  etc.. 
Assoc.,  12  Ind  App.  542. 

Iowa.  —  Delier  v.  Plymouth  County  Agri- 
cultural Soc,  57  Iowa  481. 

Oregon.  —  Misner  v.  Knapp,  13  Oregon  135, 
57  Am.  Rep.  6. 

Wisconsin.  —  Porter  v.  Day,  71  Wis.  296; 
Moshier  v.  La  Crosse  County  Agricultural 
Soc,  90  Wis.  37. 

Canada.  —  Gates  v.  Tinning,  5  U.  C.  Q.  B. 
540,  3  U.  C.  Q.  B.  295. 

Action  for  Entrance  Fee.  —  If  credit  is  given 
for  entrance  fees  where  the  purse  does  not  de- 
pend upon  the  amount  of  the  fees,  the  fees  can 
be  collected  at  law.  Wilson  v.  Conlin,  3  111. 
App.  517.  And  where  such  fee  has  been  paid 
in  and  the  horse  has  been  entered,  the  fee  can- 
not be  recovered  by  the  owner  of  the  horse  be- 
cause the  race  was  postponed,  as  under  the 
terms  of  the  agreement  might  be  done.  Far- 
rier v.  State  Agricultural  Soc,  36  Minn.  478. 

Action  for  Subscriptions  to  Purse.  —  Subscrip- 
tions to  purses  thus  offered  can  be  recovered 
where  the  conditions  have  been  complied  with. 
Mullen  v.  Beech  Grove  Driving  Park,  64  Ind. 
202. 

Action  for  Services   of  Jockeys  or  Drivers. 

—  Hence  persons  renderirig  services  in  racing 
for  such  purses  can  recover  for  their  services. 
Harris  v.  White,  81  N.  Y.  532;Ballard  *. 
Brown,  67  Vt.  586. 

Contrary  View.  —  The  Supreme  Court  of  Penn- 
sylvania has  made  a  contrary  holding  under 
the  statutes  of  that  state.  A.  gave  a  check  for 
an  entrance  fee  for  a  horse  race,  and  suit  was 
afterwards  brought  on  this  check.  It  was  held 
that  horse  racing  was  illegal  in  Pennsylvania, 
hence  A.  could  not  be  made  to  pay-this  check. 
Comly  v.  Hillegass,  94  Pa.  St  132,  39  Am.  Rep. 
774.  Depending  upon  special  statutes,  this 
case  cannot  be  regarded  as  adverse  in  principle. 

1.  Gambling  Where  Prize  Depends  in  Part  on 
Amount  of  Fees.  —  Applegarth  v.  Colley,  10  M. 
&  W.  723,  12  L.  J.  Exch.  34,  7  Jur.  18;  West  v. 
Carter,  129  111.  249,  reversing  25  111.  App.  245; 
Bronson  Agricultural,  etc.,  Assoc.  v.  Rams- 
dell,  24  Mich.  441;  Willson  v.  Owen,  30  Mich. 
474- 

In  West  v.  Carter,  129  111.  249,  the  Chicago 
Driving  Park  Association  had  offered  purses  to 
the  roadster  class  of  the  entiance  fee  of  fifteen 
dollars  per  entry  with  three  hundred  dollars 
added  by  the  club.  Of  thissum  fifty  per  cent, 
was  to  go  to  the  winner,  twenty-five  per  cent, 
to  the  second,  fifteen  per  cent,  to  the  third,  and 
ten  per  cent,  to  the  fourth.  A  won  the  first 
place  and  brought  suit  for  one  hundred  and 
eighty  dollars,  being- fifty  percent,  of  the  en- 
trance fees  and  the  added  three  hundred  dol- 
lars. A  obtained  judgment'.  The  Chicago 
Driving  Park  Association  then  appealed  the 
case,  B  going  on  the  appeal  bond.  A  obtained 
a  judgment  in  the  appellate  court,  the  Chicago 
Driving  Park  Association  not  carrying  the  case 
further.  A  then  sued  B  on  the  appeal  bond. 
615  Volume  XIV. 


Legitimate  Business  Contracts  GAMBLING  CONTRACTS. 


Confused  with. 


(3)  Where  Prize  Is  Entirely  Dependent  on  Amount  of  Entrance  Fees.  — 
Where  the  amount  of  the  prize  or  premium  is  entirely  dependent  on  the 
number  of  contestants  and  the  amount  of  entrance  fees  paid  in,  it  is  a  dis- 
guised gambling  contract.1 


This  case  was  taken  up  to  the  Supreme  Court. 
That  court  held:  (1)  That  it  was  difficult  to  de- 
termine whether  the  original  transaction  was 
gambling  or  not.  (2)  In  any  case,  B,  having 
voluntarily  gone  on  the  appeal  bond,  could 
not  avoid  the  judgment  rendered  in  the  ap- 
pellate court.  This  case  reverses  Chicago 
Driving  Park  v.  West,  35  111.  App.  496. 

In  Bronson  Agriculi ural,  etc..  Assoc.  v. 
Ramsdell,  24  Mich.  441.  the  prize  offered  was 
made  up  of  assessments  on  the  owners  of  the 
horses,  plus  admission  fees.  The  Michigan 
statute  forbade  racing  generally.  It  was  held 
that  the  winner  could  not  recover. 

In  Jordan  v.  Kent,  (Supm.  Ct.)  44  How.  Pr. 
(N.  Y.)  206,  the  case  was  ultimately  decided  on 
the  ground  that  the  secretary  of  the  club  was 
not  the  proper  defendant,  thus  leaving  out  of 
the  case  the  question  of  the  validity  of  the  con- 
tract and  whether  it  was  gambling. 

It  will  thus  be  seen  that  however  clear  on 
principle  it  may  be  that  competition  for  a  prize 
formed  in  part  from  entrance  fees  and  depend- 
ent on  them  for  its  amount  is  gambling,  the 
adjudicated  cases  do  not  settle  the  question 
beyond  doubt. 

In  Hankins  v.  Ottinger,  115  Cal.  454,  the 
owners  of  two  separate  stables  entered  into  an 
agreement  to  put  all  the  purses  which  their  re- 
spective horses  might  win  into  a  common 
fund,  to  be  divided  between  them.  Some  of 
the  purses  were  made  up  of  entrance  fees  with 
a  sum  added  by  the  association  offering  the 
prize.  It  was  held  that  this  was  not  a  wager, 
and  the  contract  to  divide  such  purses  was  not 
a  contract  to  divide  a  wager,  but  was  a  valid 
agreement. 

In  Walmsley  v.  Mathews,  3  Scott  N.  R.  584. 
3  M.  &  G.  133,  42  E.  C.  L.  77,  5  Jur.  508,  the 
prize  offered  was  three  pounds  sterling  for  each 
horse  entered,  with  fifteen  pounds  added.  A. 
won  and  sued  for  the  stakes.  It  was  held  that 
he  was  entitled  to  recover. 

In  Applegarth  z:  Colley,  10  M.  &  W.  723,  12 
L.  J.  Exch.  34,  7  Jur.  18,  A.  won  a  race  in 
which  each  contestant  had  put  up  two  sover- 
eigns with  the  stakeholder,  and  fifteen  sover- 
eigns were  added  by  a  third  party  for  the 
winner.  It  was  held  under  the  statute  that 
while  A.  could  not  recover  from  the  stake- 
holder the  amount  deposited  by  his  fellow  con- 
testants, he  was  entitled  to  recover  the  fifteen 
sovereigns. 

Doubtful  Cases.  —  In  some  of  the  cases  it  is 
not  clear  from  the  reported  decisions  whether 
or  not  the  stake  depended  in  part  upon  the 
amount  of  entrance  fees.  Smith  v.  Littledale, 
15  W.  R.  69;  Parr  v.  Winteringham,  1  El.  & 
El.  394.  102  E.  C.  L.  394,  28  L.  J.  Q.  B.  123,  5 
Jur.  N.  S.  787,  7  W.  R.  288;  Benbow  v.  Jones, 
14  M.  &  W.  193,  14  L.  J.  Exch.  257;  Dines  v. 
Wolfe,  L.  R.  2  P.  C.  280,  5  Moo.  P.  C.  C.  N. 
S.  382,  20 L.  T.  N.  S.  251;  Nevvcomen  v.  Lynch, 
10  Ir.  R.  C.  L.  248,  reversing  9  Ir.  R.  C.  L.  1; 
Butler  v.  Turpin,  2  Ir.  Jur.  O.  S.  (C.  P.)  14; 
Ross  v.  Orr,  25  Ont.  595;  Gorham  v.  Boulton, 
6  U.  C.  Q.  B.  O.  S.  321. 


Caution.  —  Many  of  the  English,  Irish,  and 
Canadian  cases  were  decided  at  times  when 
betting  on  horse  racing  was  held  valid  gen- 
erally, or  when  the  owner  was  allowed  to  bet 
on  his  own  horse,  or  under  statutes  expressly 
allowing  subscriptions  to  purses  or  prizes. 

Rules  and  Decisions  of  Regular  Officials  Final.  — 
Where  such  actions  are  maintainable  it  is  held 
that  if  the  parties  agree  in  advance  upon  cer- 
tain rules,  and  that  the  decisions  of  the  ap- 
pointed judges  shall  be  final,  the  courts  will 
not  inquire  into  the  wisdom  of  the  rules  or  the 
correctness  of  these  decisions.  Smith  v.  Little- 
dale,  15  W.  P..  69;  Benbow  v.  Jones,  14  M.  & 
W.  193,  14  L.  J.  Exch.  257;  Dines  v.  Wolfe,  L. 
R.  2  P.  C.  280,  5  Moo.  P.  C.  C.  N.  S.  382,  20 
L  T.  N.  S.  251;  Newcomen  v.  Lynch,  10  Ir. 
R.  C.  L.  248,  reversing  9  Ir.  R.  C.  L.  l ;  Butler 
v.  Turpin,  2  Ir.  Jur.  O.  S.  (C.  P.)  14;  Ross  v. 
Orr,  25  Ont.  595. 

1.  Where  Prize  Is  Entirely  Dependent  on 
Amount  of  Fees.  —  Gibbons  v.  Gouverneur,  1 
Den.  (N.  Y.)  170;  Dudley  v.  Flushing  Jockey 
Club,  (C.  PI.  Spec.  T.)i4  Misc.  (N.  Y.)  58. 

English  Cases.  —  Where  the  parties  made  no 
effort  to  conceal  the  fact  that  they  were  bet- 
ting, ihe  statutes  against  betting  were  applied 
even  where  the  parties  bet  on  their  own  horses 
or  their  own  skill.  Whaley  v.  Pajot.  2  B.  & 
P.  51;  Batson  v.  Newman,  I  C.  P.  D.  573,  25 
W.  R.  85;  Parsons  v.  Alexander,  5  El.  &  Bl. 
263,  85  E.  C.  L.  263,  24  L.  J.  Q.  B.  277,  1  Jur. 
N.  S.  660. 

But  where  the  parties  to  the  wager  made  it 
take  the  form  of  a  subscription  to  a  stake  to 
be  competed  for  between  themselves,  it  was 
held  in  many  cases  that  such  a  transaction  was 
not  within  the  statutes  against  betting  and 
gaming.  Dowson  v.  Scriven,  1  K.  Bl.  218; 
Bidmead  v.  Gale,  I  W.  Bl.  671,  4  Burr.  2432; 
Weller  v.  Deakins,  2  C.  &  P.  618,  12  E.  C.  L. 
291 ;  Charlton  v.  Hill,  5  C.  &  P.  147,  24  E.  C. 
L.  248:  Batty  v.  Marriott,  5  C.  B.  818,  57  E.  C. 
L.  818,  17  L.  J.  C.  PI.  215,  12  Jur.  462;  Balfe 
v.  West,  13  C.  B.  466,  76  E.  C.  L.  466,  22  L.  J. 
C.  PI.  175;  Ex  p.  King,  2  Mont.  &  A.  676.  2- 
Deac.  23:  Brown  v.  Overbury,  n  Exch.  716, 
25  L.  J.  Exch.  169;  Marryatv.  Broderick,  2  M. 
&  W.  369;  Ellis  v.  Hopper,  3  H.  &  N.  766,  28 
L.  J.  Exch.  1,  4  Jur.  N.  S.  1025,  7  W.  R.  15. 

The  winner  would  recover  the  prize.  Dow- 
son v.  Scriven,  1  H.  Bl.  218;  Bidmead  v.  Gale. 

1  W.  Bl.  671,  4  Burr.  2432;  Weller  v.  Deakins. 

2  C.  &  P.  618,  12  E.  C.  L.  291:  Charlton  v. 
Hill,  5  C.  &  P.  147,  24  E.  C.  L.  248. 

Such  subscription  can  be  collected  at  law. 
Marryat  v.  Broderick,  2  M.  &  W.  369;  Ex  /_ 
King,  2  Mont.  &  A.  676,  2  Deac.  23. 

The  loser  cannot  recover  his  entrance  fee. 
Batty  v.  Marriott,  5  C.  B.  818,  57  E.  C.  L.  818, 
17  L.  J.  C.  PI.  215,  12  Jur.  462. 

The  decision  of  appointed  officials  is  final. 
Brown  v.  Overbury,  n  Exch.  716,  25  L.  I. 
Exch.  169. 

Recent  Statutes.  —  These  cases  have  been 
doubted,  and  the  point  presented  has  been  de- 
cided the  opposite  way  under  more  recent  stat- 
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d.  Special  Statutory  Rules.  —  In  some  jurisdictions  racing  for  any- 
thing of  value  is  especially  prohibited,  even  where  such  thing  of  value  is  not 
offered  as  gambling.1 

3.  Contracts  Which  Are  in  Form  Gambling  Contracts,  but  Lack  Some  Essential 

Element.  —  No  matter  what  form  of  gambling  contract  the  transaction  may 
assume  —  bet,  gaming,  or  lottery  —  if  the  real  nature  of  the  contract  is  such 
as  to  exclude  the  outcome  of  an  event  in  which  the  parties  have  no  other 
interest  than  that  created  by  this  contract,  the  transaction  is  not  a  gambling 
contract.3 

IX.  Evidence  in  Gambling  Contracts  —  1.  Undisguised  Gambling  Contracts. 

—  No  extrinsic  evidence  is  necessary  to  prove  contracts  of  this  class.  As  the 
intention  of  the  parties  appears  in  the  words  that  they  use,  it  is  a  matter  of 
law  that  they  are  gambling  contracts.3 

2.  Disguised  Gambling  Contracts  —  a.  In  General.  —  While  the  different 
jurisdictions  have  substantially  the  same  rules  as  to  the  admissibility  and  the 
weight  of  evidence,  the  application  of  these  rules  to  similar  records  gives 
widely  different  results. 

b.  Extrinsic  Evidence  —  (i)  Necessity.  —  In  disguised  gambling  con- 
tracts, the  object  of  the  parties  is  to  keep  their  real  intention  to  gamble  from 
appearing  in  the  terms  of  the  agreement.  Hence  the  law  is  forced  to  go  out- 
side of  the  terms  employed,  in  order  to  prevent  evasions  of  the  law  against 
gambling  contracts.4 

(2)  Admissibility  —  General  Rule. — As  a  result  of  this  principle  the  court 
will  hear  extrinsic  evidence,  dehors  the  contract,  whether  written  or  parol,  to 
determine  the  real  intention  of  the  parties  to  the  contract,  even  if  such  evidence 
contradicts  the  terms  of  the  written  agreement  between  the  parties  thereto.* 


utes.  Coombes  v.  Dibble,  L.  R.  I  Exch.  248 
12  Jur.  N.  S.  456.  35  L.  J.  Exch.  167,  14  W.  R. 
676,  14  L.  T.  N.  S.  415,  4  H.  &  C.  375;  Diggle 
v.  HigRS.  2  Ex.  D.  422,  46  L.  J.  Exch.  721.  37 
L.  T.  N  S.  27,  25  W.  R.  777. 

Competitive  Prize.  —  When  a  village-improve- 
ment society  offered  a  prize  to  one  who  would 
suggest  the  best  name  for  the  village,  accord- 
ing to  the  decision  of  the  committee,  it  was 
held  not  to  be  a  lottery.  Holt  v.  Wood,  14  Pa. 
Co.  Ct.  499,  24  Pittsb.  Leg.  J.  N.  S.  (Pa.)  443. 

1.  Special  Statutes  Forbidding  Racing  for  Frizes. 
—  Bronson  Agricultural,  etc.,  Assoc.  ;•.  Rams- 
dell,  24  Mich.  441;  Willson  v.  Owen,  30  Mich. 
474;  Comly  v.  Hillegass,  94  Pa.  St.  132,  39 
Am.  Rep.  774;  Edwards  v.  State,  8  Lea 
(Tenn.)  411. 

2.  Contracts  in  Form  Gambling  Contracts  but 
Lacking  Some  Essential  Element.  —  A  and  B  had 
entered  into  a  lease,  and  A  had  deposited 
twenty-five  pounds  to  bind  the  bargain.  After- 
wards A.  wishing  to  rescind,  offered  B  fifty 
pounds  for  a  release  from  the  lease.  B  de- 
manded seventy-five  pounds,  and  finally  A  and 
B  agreed  to  "  toss  up"  to  see  which  sum  it 
should  be.  A  won.  It  was  held  that  B  was 
entitled  to  recover  fifty  pounds.  It  was 
mutually  conceded  that  B  was  entitled  to  re- 
cover damages  and  that  fifty  pounds  was  a  low 
figure;  hence  the  fact  that  the  parties  had 
"tossed  up"  to  see  whether  the  amount 
should  not  be  greater  did  not  invalidate  the 
promise.    Wilson  v.  Cole,  36  L.  T.  N.  S.  702. 

A  announced  his  intention  to  put  up  his 
house  at  a  raffle.  B  at  once  offered  to  take  all 
the  chances,  and  A  accepted  this  offer.  It  was 
held  that  this  was  not  a  lottery.  Thornhill  v. 
O'Rear,  108  Ala.  299. 
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A  owned  a  lottery  ticket.  After  the  draw- 
ing, but  before  the  result  was  definitely  known, 
he  agreed  to  sell  the  prize  drawn  by  him  to  B. 
It  was  held  that  such  a  contract  is  valid,  as 
theelementof  chance  is  eliminated.  Rothrock 
v.  Perkinson,  61  Ind.  39.  The  conectness  of 
the  application  of  this  principle  to  the  facts  in 
this  last  case  has  been  challenged. 

See  infra,  this  title.  Rights  and  Liabilities  of 
Parties  faintly  Associated  in  Gambling  Contracts. 

3.  Undisguised  Gambling  Contracts.  —  There 
being  no  question  as  to  the  nature  of  the  game 
known  as  poker,  it  was  held  to  be  a  question 
of  law  for  the  court  that  it  was  a  game  of 
chance.    Kennon  v.  King,  2  Mont.  437. 

4.  Necessity  of  Extrinsic  Evidence.  —  Dows  v. 
Glaspel,  4  N.  Dak.  251;  Melchert  v.  American 
Union  Tel.  Co.,  11  Fed.  Rep.  193.  See  also 
Mohr  v.  Miesen,  47  Minn.  228. 

5.  Extrinsic  Evidence  Admissible  —  United 
States.  —  Edwards  v.  Hoeffinghoff ,  38  Fed.  Rep. 
635;  Boyd  v.  Hanson,  41  Fed.  Rep.  174. 

Illinois.  —  Brand  v.  Henderson,  107  111.  141; 
Coffman  t.  Young,  20  111.  App.  76;  Miles  v. 
Andrews,  40  111.  App.  155. 

Maryland.  —  Cover  v.  Smith,  82  Md.  586. 

Missouri.  —  Kent  v.  Miltenberger,  13  Mo. 
App.  503,  16  Cent.  L.  J.  433,  15  Mo.  App. 
480. 

Nebraska.  —  Sprague  v.  Warren,  26  Neb.  326. 

New  York.  —  Cassard  v.  Hinman,  1  Bosw. 
(N.  Y.)  207,6  Bosw.  (N.  Y.)  8,  14  How.  Pr.  (N. 
Y.)  84;  Peck  v.  Doran,  etc.,  Co.,  57  Hun  (N. 
Y.)  343,  46  Hun  (N.  Y.)  454;  Copley  v.  Doran^ 
etc.,  Co.,  49  Hun  (N.  Y.)  610,  17  N.  Y.  St.  Rep. 
601;  Mackey  v.  Rausch,  (Supm.  Ct.  Gen.  T.J 
15  N.  Y.  Supp.  4. 

Pennsylvania.  —  Kirkpatrick  v.  Bonsall,  7* 
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Exceptional  Bale.  —  A  few  jurisdictions  refuse  to  relax  the  parol-evidence  rule 
in  favor  of  evidence  tending  to  show  that  the  contract  is  a  gambling  contract, 
on  the  theory  that  if  such  extrinsic  evidence  is  always  excluded,  the  gambling 
contract  will  be  defeated  and  the  ostensible  written  contract  enforced.1 

(3)  Question  of  Fact  for  Jury.  —  The  real  test  whether  the  ostensible  con- 
tract is  or  is  not  a  gambling  contract  is  a  question  of  fact,  and  if  the  evidence 
is  conflicting  it  is  for  the  jury,  under  proper  instructions  from  the  court,  to 
determine.* 

(4)  Burden  of  Proof — On  Party  Alleging  illegality. — The  burden  of  proof  in 
actions  on  these  contracts  is  upon  the  party  alleging  that  the  transaction  is 
illegal,  and  a  gambling  contract.3 

nothing  for  the  jury  to  pass  upon.  Cum- 
miskey  v.  Williams,  20  Mo.  App.  606;  West  v. 
Marquart,  78  111.  App.  61.  In  the  latter  case 
evidence  that  a  note  upon  which  suit  was 
brought  was  given  for  advances,  losses  in 
buying  and  selling  grain,  and  for  grain 
shipped,  was  held  not  sufficient  to  prove  that 
it  was  given  on  a  gambling  consideration  or 
on  an  option  contract. 

3.  Burden  of  Proof  on  Party  Alleging  Illegality. 
—  United  Slates.  —  Roundtree  v.  Smith,  108 
U.  S.  269;  Irwin  v.  Williar,  110  U.  S.  499; 
Bangs  v.  Hornick,  30  Fed.  Rep.  98;  Clarke  v. 
Foss,  7  Biss.  (U.  S.)  540,  17  Nat.  Bankr.  Reg. 
261;  Bennett  v.  Covington,  22  Fed.  Rep.  816; 
Ward  v.  Vosburgh.  31  Fed.  Rep.  12;  Lehman 
v.  Feld,  37  Fed.  Rep.  852;  Edwards  v.  Hoeff- 
inghoff,  38  Fed.  Rep.  635;  Boyd  v.  Hanson,  41 
Fed.  Rep.  174.  Compare  Cobb  v.  Prell,  15  Fed. 
Rep.  774,  5  McCrary  (U.  S.)  80,  16  Cent.  L.  J. 
453,  22  Am.  L.  Reg.  N.  S.  609. 

Alabama.  —  Perryman  v.  Wolffe,  93  Ala.  290. 
Arkansas. — Johnson   v.  Godden,  33  Ark. 
600. 

Illinois.  —  Patterson  v.  Scott,  142  111.  138,  33 
111.  App.  348;  Pixley  v.  Boynton,  79  111.  351; 
Benson  v.  Morgan,  26  111.  App.  22;  Wheeler 
v.  McDermid,  36  III.  App.  179;  Barnett  v. 
Baxter,  64  111.  App.  544;  Pardridge  v.  Cutler, 
68  111.  App.  569,  reversed  on  another  point 
168  111.  504. 
A'ansas.  —  Washer  v.  Bond,  40  Kan.  84. 
Kentucky.  —  Beadles  v.  McElrath,  85  Ky. 
230,  8  Ky.  L.  Rep.  848. 

Louisiana.  —  Conner  v.  Robertson,  37  La. 
Ann.  814,  55  Am.  Rep.  521. 

Maine.  —  Rumsey  v.  Berry,  65  Me.  570 
Michigan.  —  Carland  v.  Western  Union  Tel. 
Co.,  (Mich.  1898)  76  N.  W.  Rep.  762. 

Minnesota.  —  Mohr  v.  Miesen,  47  Minn.  228. 
Mississippi.  — Clay  v.  Allen,  63  Miss.  426. 
Missouri. — Crawford  v.  Spencer.  92  Mo. 
49S,  1  Am.  St.  Rep.  745;  Williams  v.  Tiede- 
mann,  6  Mo.  App.  269;  Kent  v.  Miltenberger, 
13  Mo.  App.  503,  16  Cent.  L.  J.  433,  15  Mo. 
App.  480. 

ATebraska.  —  Morrissey  v.  Broomal,  37  Neb. 
766;  Sprague  v.  Warren,  26  Neb.  326. 

New  Jersey.  —  Pratt  v.  Boody,  55  N.  J.  Eq. 
175- 

New  York.  —  Dykers  v.  Townsend,  24  N.  Y. 
57;  Harris  v.  Tumbridge,  83  N.  Y.  93,  38  Am. 
Rep.  398,  (Brooklyn  City  Ct.  Gen.  T.)  8  Abb. 
N.  Cas.  (N.  Y.)  291;  Frost  v.  Clarkson,  7  Cow. 
(N.  Y.)  24;  Peck  v.  Doran,  etc.,  Co.,  57  Hun 
(N.  Y.)  343,  46  Hun  (N.  Y.)  454- 

North  Dakota.  —  Dows  v.  Glaspel,  4  N.  Dak 
251. 
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Pa.  St.  155;  Gaw  v.  Bennett,  153  Pa.  St.  247, 
34  Am.  St.  Rep.  699,  31  W.  N.  C.  (Pa.)  557. 

South  Carolina.  —  Harvey  v.  Doty,  50  S. 
Car.  548. 

Texas.  —  Heidenheimer  v.  Cleveland,  (Tex. 
1891)  17  S.  W.  Rep.  524. 

Wisconsin.  —  Wall  v.  Schneider,  59  Wis.  353, 
48  Am.  Rep.  520. 

1.  Extrinsic  Evidence  Inadmissible.  —  Morti- 
mer v.  Salkeld,  4  Catr.pb.  42. 

In  Hentz  v.  Jewell,  4  Woods  (U.  S.)  656,  the 
evidence  failed  to  show  a  mutuality  of  inten- 
tion to  gamble,  but  in  an  obiter  dictum  the  court 
expressed  the  view  that  extrinsic  evidence  was 
inadmissible. 

In  Porter  v.  Viets,  I  Biss.  (U.  S.)  177,  a  con- 
tract for  a  future  short  sale  was  held  to  be 
valid,  but  extrinsic  evidence  to  show  that  there 
was  an  agreement  outside  this  written  contract 
to  settle  differences  was  held  inadmissible. 

2.  Question  of  Fact  for  Jury  —  United  States.  — 
Whit:  v.  Barber,  123  U.  S.  392;  Kirkpatrick  v. 
Adams,  20  Fed.  Rep.  287. 

Georgia.  —  Brown  v.  Meador,  83  Ga.  406. 

Illinois. — Cothran  v.  Ellis,  125  111.  496; 
Grubjy  v.  National  Bank,  133  III.  79,  35  111. 
App.  354;  Taylor  v.  Bailey,  169  111.  181,  affirm- 
ing 63  III.  App.  622;  Hitchcock  v.  Corn  Exch. 
Bank,  40  III.  App.  414;  Brand  v.  Lock,  48  111. 
App.  390;  Pardridge  v.  'Cutler,  68  111.  App. 
569,  overruled  on  another  point  16S  111.  504. 

Iowa.  —  Craig  v.  Andrews,  7  Iowa  17;  Press 
v.  Duncan,  T.oo  Iowa  355. 

Maryland.  — Cover  v.  Smith,  82  Md.  586. 

Massachusetts.  —  Farnum  v.  Pitcher,  151 
Mass.  470. 

Michigan.  —  Gregory  v.  Wendell,  39  Mich. 
337>  33  Am.  Rep.  390,  40  Mich.  432;  Carland  v. 
Western  Union  Tel.  Co.,  (Mich.  1898)  76  N. 
W.  Rep.  762. 

Missouri.  —  Kent  v.  Miltenberger,  13  Mo. 
App.  503,  16  Cent.  L.  J.  433,  15  Mo.  App.  4S0; 
Ream  v.  Hamilton,  15  Mo.  App.  577;  Van 
Blarcom  v.  Donovan,  16  Mo.  App.  535;  Con- 
nor v  Henian,  44  Mo.  App.  346. 

New  York.  —  Cassard  v.  Hinman,  1  Bosw. 
(N.  Y.)  207,  6  Bosw.  (N.  Y.)  8,  11  How.  Pr.  (N. 
Y.)  84;  Cyrus  v.  Portman,  (Marine  Ct.)  1  City 
Ct.  Supp.  (N.  Y.)  1;  Ball  v.  Davis,  (Supm.  Ct. 
Gen.  T.)  1  N.  Y.  St.  Rep.  517. 

Pennsylvania.  —  Potls  v.  Dunlap,  no  Pa.  St. 
177;  Thompson  v.  Reiber,  123  Pa.  St.  457,  23 
W.  N.  C.  (Pa.)  180;  Myers  v.  Tobias,  (Pa.  1S89) 
16  Atl.  Rep.  641,  24  W.  N.  C.  (Pa.)  432. 

South  Carolina.  —  Harvey  v.  Doty,  50 S.  Car. 
548. 

Wisconsin.  —  Lowev  v.  Dillman,  59  Wis.  197. 
Where  No  Conflict  of  Evidence  Exists  there  is 
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Preponderance  of  Evidence  Sufficient.  —  This  burden  of  proof  amounts  only  to  the 
duty  of  showing  the  illegality  by  a  preponderance  of  the  evidence.1 

Contrary  Doctrine.  —  In  a  few  jurisdictions  the  rule  seems  to  be  that  in  such 
contracts  as  are  usually  made  the  cloak  for  gambling,  the  burden  of  proof  is 
upon  the  party  alleging  that  the  contract  is  a  lawful  and  valid  one.8 

c.  Evidence  in  Special  Classes  of  Gambling  Contracts  —  (i)  Con- 
tingent Contracts  —  Evidence  that  Contingency  Is  Created  by  Terms  of  Contract  Only.  — 
Proof  that  the  contingency  upon  which  the  contract  turns  is  not  inherent  in 
the  nature  thereof  and  is  not  one  in  which  the  parties  have  any  interest  other 
than  that  created  by  the  terms  of  the  contract  establishes  the  fact  that  the 
contract  is  a  gambling  one.3 

Where  Held  to  Be  Gambling  Prima  Facie.  — Other  jurisdictions  construe  certain 
contingent  contracts  as  prima  facie  gambling  contracts,  needing  no  extrinsic 
evidence  to  establish  this  fact.* 


Pennsylvania.  —  Gaw»  Bennett,  153  Pa.  St. 
247,  34  Am.  St.  Rep.  699,  31  W.  N.  C  (Pa.) 
557.  Compare  Ruchizky  v.  De  Haven,  97  Pa. 
St.  202. 

South  Carolina.  —  Williams  v.  Connor,  14  s. 
Car.  621. 

Canada.  —  Rice  v.  Gunn,  4  Ont.  579. 

Ambiguous  Contract.  —  So  when  the  written 
contract  is  ambiguous  and  might  or  might  not 
be  a  gambling  contract,  it  will  not  be  presumed 
to  be  a  gambling  contract  in  the  absence  of 
evidence  to  that  effect.  Cleveland  v.  Heiden- 
heimar,(rex.Civ.  App.  1898)44  S.  W.  Rep.  551. 

Nebraska.  —  In  Morrissey  v.  Broomal,  37 
Neb.  766,  suit  was  brought  on  a  contract  for 
future  sale.  The  Supreme  Court  held  that 
this  was  prima  facie  a  valid  contract  and  that 
the  burden  of  proof  was  upon  the  party  alleg- 
ing illegality. 

In  the  early  case  of  Sprague  v.  Warren,  26 
Neb.  326,  the  court  considering  the  circum- 
stances of  the  contract  before  it,  said:  "  The 
case  has  all  the  earmarks  of  a  gambling  trans- 
action, and  it  devolves  upon  the  defendants  in 
error  [the  brokers]  to  show  that  the  purchase 
of  the  grain  was  bona  fide,  and  for  actual  de- 
livery." Probably  nothing  more  was  meant 
by  the  above  remarks  than  that  on  the  record 
presented,  the  weight  of  evidence  was  in  favor 
of  the  defendants.  The  contrary  interpreta- 
tion sometimes  given  to  the  case  is  due  to  the 
confusion  often  made  between  burden  of  proof 
an  1  weight  of  evidence.  S(  e  the  title  Burden 
of  Proof,  70I.  5,  p.  22. 

Pennsylvania,  —  In  Ruchizky  v.  De  Ba.ven, 
97  Pa.  St.  202,  it  was  held  that  where  a  minor 
of  small  means  buys  large  blocks  of  stock  on 
margin,  the  transaction  will  be  presumed  to  be 
a  gambling  contract,  and  the  minor  can  re- 
cover the  margins  deposited.  This  case  is 
greatly  weakened  if  not  overthrown  by  Gaw 
v.  Bennett,  153  Pa.  St.  247,  34  Am.  St.  Rep. 
699,  in  which  it  was  held  that  the  burden  of 
proof  was  upon  the  party  claiming  that  the 
contract  was  a  gambling  one;  and  by  Stewart 
v.  Parnell,  147  Pa.  St.  523,  in  which  it  was 
held  that  a  party  sui  juris  could  not  recover 
money  lost  at  slock  gambling. 

1.  Preponderance  Only.  —  In  Dow  v.  Higgins, 
72  III.  App.  302,  it  was  held  error  to  charge 
that  a  "  clear  preponderance  "  was  necessary. 
Compare  Johnson  v.  Godden,  33  Ark.  600. 

2.  Legality  to  be  Proved. —  In  Lyons  First 
Nat.  Bank  v.  Oskaloosa  Packing  Co.,  66  Iowa 


41,  it  was  questioned  whether  the  burden  of 
proof  was  not  on  the  party  claiming  the  con- 
tract to  be  valid.  In  Barnard  v.  Backhaus,  52 
Wis.  593,  it  was  held  that  it  was  on  the  party 
claiming  that  the  future  short  contract  was 
valid.  This  decision  was  quoted,  approved  and 
followed  in  Cobb  v.  Pi  ell,  15  Fed.  Rep.  774,  16 
Cent.  L.  J.  453,  5  McCrary  (U.  S.)  80,  22  Am. 
L.  Reg.  N.  S.  609. 

Special  Statutes  —  New  York.  —  In  a  case 
governed  by  an  old  New  York  statute  which 
provided  that  one  selling  for  future  delivery  in 
stocks  must  keep  on  hand  enough  to  fill  all 
orders,  it  was  for  the  parly  claiming  the  con- 
tract to  be  legal  to  allege  and  prove  that  the 
vendor  had  enough  stock  on  hand.  Stebbins 
v.  Leowolf,  3  Cush.  (Mass.)  137. 

South  Carolina.  —  Under  the  South  Carolina 
statute  which  invalidates  cotton  futures  except 
where  the  vendor  has  on  hand  enough  cotton 
to  fill  all  orders,  or  where  there  is  a  mutual 
intention  to  deliver,  it  is  for  the  party  claiming 
that  the  future  sale  of  cotton  is  valid  to  allege 
and  prove  one  of  these  states  of  fact.  Gist  v. 
Western  Union  Tel.  Co.,  45  S.  Car.  344.  55 
Am.  St.  Rep.  763;  Riordan  v.  Doty,  50  S.  Car. 
537- 

3.  Evidence  in  Contingent  Contracts.  —  In  Craig 
v.  Andrews,  7  Iowa  17,  suit  was  brought  on  a 
note  payable  on  and  after  the  election  of  James 
Buchanan  to  the  presidency.  Extrinsic  evi- 
dence was  introduced  to  show  that  this  note 
was  given  as  an  election  bet.  It  was  held  to 
be  a  question  for  the  jury  on  all  the  evidence 
whether  it  was  or  was  not  a  bet. 

In  Johnson  v.  Fall,  6  Cal.  359,  65  Am.  Dec. 
518,  a  note  was  given  payable  if  a  cettain  rail- 
road was  not  finished  in  two  years.  The 
petition  alleged  that  the  defendant  had  a  large 
financial  interest  in  the  road.  The  Supreme 
Court  assumed  this  to  be  a  wager,  but  held 
that  it  was  valid  at  common  law  in  California. 

4.  Prima  Facie  Gambling  —  England.  - —  Brog- 
den  v.  Marriott,  3  Bing.  N.  Cas.  88,  32  E.  C. 
L.  52,  2  Scott  712. 

Alabafna.  —  Givens  v.  Rogers,  11  Ala.  543; 
Trammell  v.  Gordon,  11  Ala.  656;  Finn  v. 
Barclay,  15  Ala.  626. 

Illinois.  —  Gordon  v.  Casey,  23  111.  70;  Guy- 
man  v.  Burlingame,  36  111.  201;  Lockhart  v. 
Hullinger,  2  111.  App.  465. 

Indiana.  —  Parsons   v.    State,  2  Ind.  499, 
Hizer  v.  State,  12  Ind.  330;  Nudd  v.  Burnett,  14 
Ind.  25;  Davis  v.  Leonard,  69  Ind.  213. 
6ii,  Volume  XIV. 


Evidence  in 


GAMBLING  CONTRACTS. 


Gambling  Contracts.. 


(2)  Contracts  for  Future  Differences  —  (a)  Evidence  of  Intention  Direct.  —  If  the 
express  intention  of  the  parties,  evidenced  either  in  conversation,  letters,  or 
telegrams,  was  to  settle  their  contract  of  future  sale  by  the  payment  of  the 
difference  between  the  market  price  and  the  contract  price,  and  such  intentiom 
existed  at  the  inception  of  the  contract,  this  is  sufficient  to  show  that  the  con- 
tract is  a  gambling  one.1 

(b)  Admissibility  of  Various  Circumstances  to  Prove  Intent  — aa.  One  Party's  Knowledge 
of  Financial  Inability  of  the  Other.  — Evidence  that  a  party  to  a  future  contract 
is  not  financially  able  to  pay  for  the  commodities  which  he  has  contracted  to 
buy,  or  that  he  has  no  means  with  which  to  buy  the  commodities  which  he  has 
contracted  to  sell,*  or  that  he  is  engaged  in  such  business  that  he  has  no  facili- 
ties for  taking  and  storing  the  commodity  if  it  needs  storage,3  and  that  in 
each  of  these  three  cases  the  facts  were  known  to  the  adversary  party  to  the 
contract,  is  evidence  tending  to  show  that  the  intention  of  the  parties  is  t» 
gamble.4 

66.  Fact  that  Parties  Settled  Disputed  Transaction  by  Differences.  —  Evidence 
that  in  the  transaction  in  dispute  the  parties  have  actually  settled  differences 
and  have  not  delivered  the  commodities  bargained  for  is  admissible  as  tending 
to  show  that  the  parties  intended  at  the  inception  of  the  contract  to  settle 
differences.5 

Iowa.  —  Sipe  v.  Finarty,  6  Iowa  394.. 

Kentucky.  —  Bevil  v.  Hix,  12  B.  Mon.  (Ky.) 
140;  Todd  v.  Caplinger,  4  Bush  (Ky.)  139. 

Maine.  —  Marean  v.  Longley,  21  Me.  28. 

Minnesota. — Cooper  v.  Brewster,  1  Minn.  94; 
Bates  v.  Clifford,  22  Minn.  52. 

New  York.  —  Hall  v.  Bergen,  19  Barb.  (N. 
Y.)  122;  M'Cullum  v.  Gourley.  8  Johns.  (N. 
Y.)  147. 

Ohio.  —  Lucas  v.  Harper,  24  Ohio  St.  328; 
Harper  v.  Crain,  36  Ohio  St.  338,  38  Am.  Rep. 
589;  Cannon  v.  Cheney,  8  Ohio  Cir.  Ct.  143, 
4  Ohio  Cir.  Dec.  335;  contra,  Rapp  v.  Wilker- 
son,  3  West.  L.  J.  220,  1  Ohio  Dec.  (Reprint) 
177,  since  overruled  by  the  cases  cited  above. 

Tennessee. — Allen  v.  Dodd,  4  Humph. 
(Tenn.)  131,  40  Am.  Dec.  632;  Quarles  v. 
State,  5  Humph.  (Tenn.)  561. 

Vermont.  —  Danforth  v.  Evans,  16  Vt.  538. 

Instruments  Giving  Notice  of  Their  Wagering 
Character.  —  In  the  foregoing  cases  the  con- 
tracts were  promises  to  pay  a  certain  sum  of 
money  upon  some  event,  as  the  election  of  a 
candidate.  The  courts  have  held  that  these 
contracts  are  wagers  on  their  face.  Hence  no 
extrinsic  evidence  is  necessary  to  show  that 
they  are  wagers;  and  no  one  can  claim  to  be 
a  6ona  fide  holder  thereof.  See  Guyman  v. 
Burlingame,  36  111.  201. 

1.  Evidence  of  Intention  Direct.  —  Kreigh  v. 
Sherman,  105  111.  49;  Miles  v.  Andrews,  40  111. 
App.  155;  Counselman  v.  Reichart,  103  Iowa 
430;  Yerkes  v.  Salomon,  11  Hun  (N.  Y.)47i; 
D wight  v.  Badgley,  60  Hun  (N.  Y.)  144; 
Kenyon  v.  Luther,  (Supm.  Ct.  Gen.  T.)  4  N. 
Y.  Supp.  498,  10  N.  Y.  Supp.  951. 

2.  Circumstances  and  Financial  Standing  of 
Party  to  Gambling  Contract  —  Arkansas.  — 
Phelps  v.  Holderness,  56  Ark.  300. 

Illinois.  —  Jamieson  v.  Wallace,  167  111. 
388,  59  Am.  St.  Rep.  302,  affirming  60  111.  App. 
618;  Beveridge  v.  Hewitt,  8  111.  App.  467; 
Colder  wood  v.  McCrea,  11  111.  App.  543;  Car- 
roll v.  Holmes,  24  111.  App.  453;  Pardridge  v. 
Cutler,  68  111.  App.  569;  Gardner  v.  Girtin,  69 
111.  App.  422,  overruled  on  another  point  in 
Pardridge  v.  Cutler,  168  111.  504. 


Kansas.  — Washer  v.  Bond,  40  Kan.  84. 
Minnesota .  —  Mohr    v.    Miesen,    47  Minn. 

228. 

Ne6raska.  —  Sprague  v.  Warren,  26  Neb. 
326;  Watte  v.  Wickersham,  27  Neb.  457. 

Pennsylvania.  —  Kirkpatrick  v.  Bonsall,  72. 
Pa.  St.  155;  Gaw  v.  Bennett,  153  Pa.  St.  247, 
34  Am.  St.  Rep.  699,  31  W.N.  C.  (Pa.)  557; 
Myers  v.  Tobias,  (Pa.  1889)  16  At!.  Rep.  641, 
24  W.  N.  C.  (Pa.)  432,  2  Mona.  (Pa.)  32. 

3.  Occupation  of  Party  to  Gambling  Contract.  — 
Melchert  v.  American  Union  Tel.  Co.,  11  Fed. 
Rep.  193,  3  McCrary  (U.  S.)  521;  Pardridge  v. 
Cutler,  168  111.  504;  Mohr  v.  Miesen,  47  Minn. 
228;  Johnson  v.  Kaune,  21  Mo.  App.  22;  Watte 
v.  Wickersham.  27  Neb.  457;  Mackey  v. 
Rausch,  (Supm.  Ct.  Gen.  T.)  39 N.  Y.  St.  Rep. 
232. 

4.  Where  Knowledge  of  Adversary  Party  Is  Im- 
material. —  This  knowledge  of  financial  status- 
is  not  necessary  where  the  other  party  to 
the  contract  has  dealt  solely  on  the  faith  of  the 
margins  deposited,  withoul  inquiring  into  the 
financial  status  of  his  customer.  Phelps  r. 
Holderness,  56  Ark.  300;  Commercial  Nat 
Bank  v.  Spaids,  8  111.  App.  493.  This  is 
especially  so  where  it  is  agreed  that  the  cus- 
tomer is  liable  for  the  margin  only.  Commer- 
cial Nat.  Bank  v.  Spaids,  8  111.  App.  493;  or 
when  the  margin  is  disproportionately  small, 
Patterson's  Appeal,  13  W.  N.  C.  (Pa.)  154. 

5.  Evidence  of  Dealings  of  Parties  in  That 
Transaction  —  United  States.  —  Melchert  v. 
American  Union  Tel.  Co.,  n  Fed.  Rep.  193,  3 
McCrary  (U.  S.)  521. 

Connecticut.  —  Ingraham  v.  Taylor,  58  Conn. 
503,  18  Am.  St.  Rep.  291. 

Illinois.  —  Beveridge  v.  Hewitt,  8  III.  App. 
467;  Commercial  Nat.  Bank  v.  Spaids,  8  111. 
App.  493;  Brown  v.  Alexander,  29  111.  App. 
626;  Miles  v.  Andrews,  40  111.  App.  155;  Watte- 
v.  Costello,  40  111.  App.  307;  Gardner  v.  Gir- 
tin, 69  111.  App.  422. 
Iowa.  —  Press  v.  Duncan,  100  Iowa  355. 
New  York.  —  Earle  v.  Howell,  (N.  Y.  City 
Ct.  Gen.  T.)  14  Abb.  N.  Cas.  (N.  Y.)  474; 
Dwight  v.  Badgley,  75  Hun  (N.  Y.)  174;  Keo~ 
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CC.  ACTUAL  pliALINC-S  OF  PARTIES  IN  OTHER  TRANSACTIONS.           TllC  different  jurisdic- 

tions  disagree  as  to  the  admissibility  of  evidence  of  other  transactions  between 
the  same  parties,  as  tending  to  show  that  in  the  transaction  in  dispute  the 
parties  intended  at  its  inception  to  settle  differences.1 

dd.  A  Party's  Dealings  with  Third  Parjiks. —  Evidence  of  the  dealings  of  .1 
party  to  the  contract  with  others  than  the  adversary  party  to  the  gambling 
contract  is  inadmissible.2 

ee.  Custom  of  Market  —  Habits  of  Party. — The  weight  of  authority  is  that 
evidence  showing  that  the  general  habit  of  dealers  at  the  market  or  place 
where  the  contract  in  dispute  is  made  is  to  gamble  is  not  admissible  as  tending 
tp  prove  that  the  contract  in  dispute  is  a  gambling  contract.3  Nor  are  the 
habits  of  one  of  the  parties  admissible  as  tending  to  show  the  contract  founded 
on  a  gambling  consideration.4 

ff.  Inability  to  Show  Valid  Contracts.  —  The  failure  or  inability  of  a  broker 
claiming  to  have  made  bona  fide  contracts  for  his  principal  to  show  the  existence 
of  such  contracts  is  admissible  to  show  that  he  was  engaging  in  gambling.5 


yon  v.  Luther.  (Supm.  Ct.  Gen.  T.)  4  N.  Y. 
Sjpp.  49S,  10  N.  Y.  Supp.  951. 

North  Dakota.  —  Dows  v.  Glaspel,  4  N.  Dak. 
251. 

1.  Evidence  of  Former  Dealings  Held  Admissi- 
ble.—  In  the  following  cases  such  evidence 
was  held  admissible:  Jamieson  v  Wallace, 
167  111.  388,  59  Am.  St.  Rep.  302,  affirming  bo 
111.  App.  618;  Gardner  v.  Meeker,  169  111.  40, 
69  111.  App.  422;  Colderwood  v.  McCrea,  ir 
111.  App.  543;  Carroll  v.  Holmes,  24  111.  App. 
453;  Curtis  v.  Wright,  40  III.  App.  491;  Lowe 
*.  Young,  59  Iowa  364;  Crandell  v.  White,  164 
Mass.  54;  Van  Blarcom  v.  Donovan,  16  Mo. 
App.  535;' Scott  v.  Brown,  54  Mo.  App.  606; 
Macdougall  v.  Demers,  4  Dorion  (Quebec)  380, 
2  Montreal  Q.  B.  170. 

Especially  is  this  the  case  if  these  other  deal- 
ings were  at  about  the  same  time  as  that  in 
controversy.  Crandell  v.  White,  164  Mass.  54. 
In  this  case  the  court  said.  "  The  defendant 
White  also  objected  to  the  introduction  of  evi- 
dence relating  to  the  transactions  during  the 
five  days  next  preceding  that  on  which  those 
in  suit  began.  It  is  a  general  rule  that  sep- 
arate and  distinct  acts  unconnected  with  those 
in  suit  are  not  admissible  for  the  purpose  of 
raising  an  inference  that  a  party  did  the  par- 
ticular things  which  he  is  charged  with  doing. 
But  we  think  in  this  case  that  the  transactions 
objected  to  were  of  such  a  nature  and  were  so 
connected  with  those  in  suit,  and  so  near  to 
them  in  time,  that  they  might  fairly  be  re- 
garded as  having  some  tendency  to  show  that 
the  defendant  White  had  reasonable  cause  to 
believe  that  no  intention  existed  actually  to 
perform  the  contracts  which  form  the  basis  of 
the  present  suit."  See  also  ante,  the  title 
Fraud  and  Deceit,  the  section  Evidence;  also 
the  title  Intent. 

Conclusiveness  of  Such  Evidence.  —  In  Ingra- 
ham  v.  Taylor,  58  Conn.  503,  18  Am.  St.  Rep. 
291,  it  was  held  that  a  contract  might  be  bona 
fide  even  where  out  of  fifty  transactions  there 
was  not  one  genuine  delivery.  This  case  was 
afterwards  overruled  on  another  point  in  Skiff 
».  Stoddard,  63  Conn.  198. 

In  Curtis  v.  Wright,  40  111.  App.  491,  it  was 
held  not  to  be  conclusive  that  in  all  their  deal- 
ings the  parties  had  always  settled  differences. 
In  Van  Blarcom  v.  Donovan,  16  Mo.  App. 
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535.  it  was  held  that  where  the  evidence  showed 
that  in  a  whole  year's  dealing  there  was  not 
one  delivery,  but  always  a  settlement  of  differ- 
ences, this  alone  was  enough  to  go  to  the 
jurv. 

Evidence  of  Former  Dealings  Held  Inadmissible. 

—  Gruner  v.  Stucken,  39  La.  Ann.  1076; 
D wight  v.  Badgley,  60  Hun  N.  Y.)  144,  75 
Hun  (N.  Y.)  174;  Kenyon  v.  Luther,  (Supm.  Ct. 
Gen.  T.)4  N.  Y.  Supp.  498,  10  N.  Y.  Supp. 
951;  Potts  v.  Dunlap,  no  Pa.  St.  177. 

2.  Dealing  of  One  Party  with  Third  Parties  la 
Inadmissible.  —  Potts  v.  Dunlop,  no  Pa.  St. 
177. 

In  Burr  v.  Davis,  (Tex.  Civ.  App.  1894)  27  S. 
W.  Rep.  589,  A  and  B  entered  into  a  future 
contract  on  margins.  The  evidence  showed 
that  at  the  time  of  entering  into  this  contract 
A  offered  to  enter  into  a  gambling  contract 
with  C.  A  testified  positively  that  he  intended 
to  deliver  the  goods  to  B.  It  was  held  that  a 
verdict  against  A  and  in  favor  of  B  was  not 
supported  by  sufficient  evidence. 

3.  Custom  of  Market.  —  Roundtree  v.  Smith, 
108  U.  S.  269;  Bennett  v.  Covington.  22  Fed. 
Rep.  816;  Scofield  v.  Blackmarr,  17  W.  N.  C. 
(Pa.)  518. 

Notoriety  of  Corner  Admissible.  —  Evidence 
that  a  corner  is  notorious  so  that  all  dealing 
at  the  particular  market  must  be  presumed  to 
know  of  its  existence  is  admissible.  Ex  p. 
Young,  6  Biss.  (U.  S.)  53. 

4.  Habits  of  Maker  of  Note  Inadmissible.  —  Evi- 
dence that  the  maker  of  the  note  upon  which 
suit  is  brought  had  been  drinking  when  he 
gave  it  and  that  he  generally  gambled  when 
he  drank  is  inadmissible  to  prove  that  the  note 
was  given  upon  a  gambling  consideration. 
Thompson  v.  Bowie,  4  Wail.  (U.  SO463,  revers- 
ing 6  D.  C.  91. 

Contra.  —  In  Chambers  v.  Simpson,  3  Litt. 
(Ky.)  290,  such  evidence  of  the  habits  of  the 
maker  of  the  note  was  held  admissible. 

In  Fowler  v.  Chapman,  1  Tex.  App.  Civ. 
Cas.,  §  963,  evidence  of  the  general  reputation 
of  the  payee  as  a  gambler  was  held  admissible 
as  affecting  the  bona  fides  of  a  purchaser  of 
negotiable  paper  from  him. 

5.  Evidence  of  Inability  to  Show  Valid  Con- 
tracts. —  Macdougall  v.  Demers,  4  Dorion 
(Quebec)  380;   Higgins  v.  McCrea,  116  U.  S. 
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X.  Rights  and  Liabilities  of  Adversary  Parties  to  Gambling  Contracts 
—  1.  At  Common  Law.  —  At  common  law  parties  to  such  gambling  contracts 
as  were  authorized  by  law  could  enforce  them  like  any  other  valid  contracts.1 

2.  Under  Modern  Statutes  Invalidating  Gambling  Contracts  —  a.  Winner 

Cannot  RECOVER.  —  At  present  substantially  all  jurisdictions  treat  gambling 
contracts  as  unenforceable.  As  no  action  can  be  brought  thereon  the  winner 
cannot  maintain  an  action  against  the  loser  for  the  stake.2 


671,  23  Fed.  Rep.  782;  Counselman  v.  Reirhart, 
103  Iowa  430;  Taussig  v.  Hart,  58  N.  Y.  425. 

Conclusiveness.  —  Such  failure  is  conclusive 
of  the  broker's  right  of  action.  Kiggins  v. 
McCrea,  116  U.  S.  671,  23  Fed,  Rep.  782; 
Taussig  v.  Hart,  58  N.  Y.  425. 

Broker  May  Show  Ability  to  Deliver.  —  On  the 
other  hand,  the  broker  tias  a  right  to  offer  evi- 
dence to  show  that  he  has  enough  property  on 
hand  or  contracted  for  to  fill  the  orders  of  his 
principal.  Caswell  v.  Putnam,  120  N.  Y.  153, 
reversing  41  Hun  (N.  Y.)  521.  See  also  Stew- 
art v.  Drake,  46  N.  Y.  449. 

Rale3  of  Board  of  Trade.  —  Where  the  rules  of 
the  board  of  trade  are  part  of  the  contract,  or 
where  the  contract  is  made  with  reference  to 
them,  the  question  of  their  admissibility  has 
arisen.  Where  such  rules  make  it  a  part  of 
each  contract  that  differences  may  be  settled, 
they  are  admissible  in  evidence  as  tending  to 
show  gambling  directly.  Lyon  v.  Culbertson, 
83  111.  33,  25  Am.  Rep.  349.  But  where  the 
rules  call  for  lawful  contracts  it  has  been  held 
that  they  are  inadmissible  to  show  that  the 
parties  were  not  gambling.  Pardridge  v. 
Cutler,  168  III.  504- 

1.  Rights  of  Winner  Where  Gambling  Contract 
Held  Valid  —  England. — Jones  v.  Randall,  r 
Cowp.  37;  Da  Costa  v.  Jones,  2  Cowp.  729; 
Walcot  v.  Tappin,  1  Keb.  56;  Andrews  v. 
Heme,  I  Lev.  33;  Pope  St.  Leger,  1  Lutw. 
484,  1  Salk.  344;  Evans  v.  Jones.  5  M.  &  W. 
77,  2  H.  &  H.  67,  3  Jur.  318;  Chesterfield  v. 
Janssen,  1  Alk.  301,  2  Ves.  125;  Fleetwood  v. 
Jansen,  2  Atk.  467;  March  v.  Pigot,  5  Burr. 
2802;  Hussey  v.  Crickitt,  3Campb.  168;  Chal- 
land  v.  Bray,  1  Dowl.  N.  S.  783,  6  Jur.  626; 
Walpole  v.  Saunders,  7  DoWl.  &  R.  130,  16  E. 
C.  L.  276;  Elsworth  v.  Cole.  2  M.  &  W.  31; 
Wells  v.  Porter,  2  Bing.  N.  Cas.  722,  29  E.  C. 
L.  469,  3  Scott  141,  36  E.  C.  L.  357;  Oakley  v. 
Rigby,  2  Bing.  N.  Cas.  732,  29  E.  C.  L.  469,  3 
Scott  194;  Bulling  v.  Frost,  t  Esp.  235;  Rob- 
son  v.  Hall,  Peake  N.  P.  (ed.  1795)  127; 
Thackoorseydass  v.  Dhondmull,  4  Moo.  Indian 
App.  339,  6  Moo.  P.  C.  300,  12  Jur.  315;  Pet- 
tamberdass  v.  Thackoorseydass,  5  Moo.  In- 
dian App.  109,  7  Moo.  P.  C.  289;  Emery  v. 
Richards,  14  M.  &  W.  728,  15  L.  J.  Exch.  49; 
Sherbon  v.  Colebach,  2  Vent.  175;  Good  v. 
Elliott,  3  T.  R.  693;  Micklefield  v.  Hepgin,  1 
Anstr.  133. 

United  States. — Grant  v.  Hamilton.  3  Mc- 
Lean (U.  S.)  100. 

Alabama. — Tindall  v.  Childress,  2  Stew.  & 
P.  (Ala.)  250. 

California. —  Bryant  v.  Mead,  I  Cal.  441; 
Johnson  v.  Fall,  6  Cal.  359,  65  Am.  Dec.  510; 
Whipley  v.  Flower,  6  Cal.  630. 

Delaware.  —  Porter  v.  Sawyer,  I  Harr.  (Del.) 
517;  Ross  v.  Green,  4  Harr.  (Del.)  308 ;  Dewees 
v.  Miller,  5  Harr.  (Del.)  347. 

Illinois.  —  Morgan  v.  Pettit,  4  111.  529;  Smith 


v.  Smith,  21  111.  244,  74  Am.  Dec.  100;  Beadles 
v.  Bless,  27  III.  320,  81  Am.  Dec.  231. 
Iowa.  —  S  pe  ».  Finarty,  6  Iowa  394. 
Kentucky.  — Greathouse  v.  Throckmorton,  7 
J.  J.  Marsh.  (Ky.)  17. 
Missouri.  —  Waddle  v.  Loper,  1  Mo.  635. 
New  Jersey.  —  Mulford  v.  Bowen,  9  N.  J.  L. 
315. 

New  York.  —  May  v.  Butras,  (N.  Y.  City  Ct. 
Gen.  T.)  13  Abb.  N.  Cas.  (N.  Y.)  384;  Eggers 
v.  Klussmann,  (Supm.  Ct.  Spec.  T.)  16  Abb. 
N.  Cas.  (N.  Y.)  226;  Campbell  v.  Richardson, 
10  Johns.  (N.  Y.)  406. 

North  Carolina.  —  Hunter  v.  Jackson,  r  Law 
Repos.  (4  N.  Car.)  250;  Tinnen  v.  Allison,  2 
Law  Repos.  (4  N.  Car.)  107;  Sharp  v.  Murphey, 
Conf.  Rep.  (1  N.  Car.)  521;  Moore  v.  Parker, 
Conf.  Rep.  (1  N.  Car.)  553,  1  Murph.  (5  N.  Car.) 
37;  Critcher  v.  Pannell,  Conf.  Rep.  (1  N.  Car.) 
545,  1  Murph.  (5  N.  Car.)  22;  Jackson  v.  Ander- 
son, 1  Murph.  (5  N.  Car.)  137;  McKenzie  v. 
Ashe,  1  Hayw.  (2  N.  Car.)  502,  2  Hayw.  (3  N. 
Car.)  i6r;  Critcher  v.  Parker,  2  Hayiv.  (3  N. 
Car.)i7i;  Hunter*;.  Parker.  2  Hayw.  (3  N.  Car.) 
178;  Hunter  v.  Bynum,  2  Hayw.  (3  N.  Car.) 
354;  Farrell  v.  Patteson,  2  Hayw.  (3  N.  Car.)362; 
Hunterz/.  Stroud,  2  Hayw.  (3  N.  Car.)  403;  Wil- 
liams v.  Cabarrus,  1  Mart.  (1  N.  Car.)  29; 
Moore  v.  Simpson,  1  Murph.  (5  N.  Car.)  33; 
Shepherd  v.  Sawyer,  2  Murph.  (6  N.  Car.) 
26,  5  Am.  Dec.  517;  Brown  v.  Brady,  2  Murph. 
(6  N.  Car.)  117. 

Pennsylvania.  —  Morgan  v.  Richards,  I 
Browne  (Pa.)  171,  overruled  in  Edgell  v.  Mc- 
Laughlin, 6  Whart.  (Pa.)  176. 

Texas.  —  Dunman  v.  Strolher,  I  Tex.  89,  46 
Am.  Dec.  97. 

If  the  wager  is  one  which  the  law  of  the 
jurisdiction  allows,  the  winner  can  maintain 
an  action  against  a  loser  who  wrongfully  seizes 
the  stakes.  Rickaby  v.  Sutliffe,  13  L.  C.  Rep. 
320. 

One  party  may  have  an  action  against  the 
other  for  failing  to  perform  the  whole  uf  the 
contract;  as,  where  two  agree  to  race  their 
horses  and  bet  on  them,  an  action  will  lie  on 
a  note  given  as  forfeit  for  not  having  the  race. 
Crump  v.  Secrest,  9  Tex.  260. 

2.  Winner  Cannot  Recover  —  England.  —  Broa- 
den v.  Marriott,  3  Bing.  N.  Cas.  88.  32  E.  C. 
L.  ^2,  2  Scott  712,  2  Hodges  136;  Fisher  v. 
Bridges,  2  C.  L.  R.  928,  3  El.  &  Bl.  642,  77  E. 
C.  L.  642,  24  L.  J.  Q.  B.  165,  1  Jur.  N.  S.  157; 
Ximenes  v.  Jaques,  6  T.  R.  499,  1  Esp.  311; 
Jones  v.  Carter,  8  Q.  B.  134,  55  E.  C.  L.  134, 
15  L.  J.  Q.  B.  96,  10  Jur.  33;  Gatty  v.  Field,  9 
Q.  B.  431,  58  E.  C.  L.  431,  10  Jur.  980,  15  L. 
J.  Q.  B.  408. 

Canada.  —  Cronyn  v.  Widder,  16  U.  C.  Q. 
B.  356. 

United  States. — Harding  v.  Walker,  Hempst. 
(U.  S.)  53;  Sardo  v.  Fougeres,  3  Cranch  (C.  C.) 
655. 
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b.  Loser  Cannot  Recover  in  Absence  of  Statute.  —  If  the  loser 
voluntarily  pays  to  the  winner  the  stake  lost,  he  cannot,  in  the  absence  of  a 
special  statute,  recover  it.1 


Alabama. — Foreman  v.  Hardwick,  10  Ala. 
316. 

Colorado.  —  Eldred  v.  Malloy,  2  Colo.  320,  25 
Am.  Rep.  752. 

Indiana.  —  Nudd  v.  Burnett,  14  Ind.  25; 
Lynch  v.  Rosenthal,  144  Ind.  86,  55  Am.  St. 
Rep.  168. 

Iowa.  —  Guenther  v.  Dewein,  11  Iowa  133; 
Koster  v.  Sene:y,  gg  Iowa  584. 

Kentucky.  —  Greathouse  v.  Throckmorton,  7 
J.  J.  Marsh.  (Ky.)  17;  Gill  v.  Webb.  2  T.  B. 
Mon.  (Ky.)  4,  4  T.  B.  Mon.  (Ky.)  2gg;  Bevil  v. 
Hix,  12  B.  Mon.  (Ky.)  140. 

Louisiana.  —  Barha.m  v.  Livingston,  12  La. 
Ann.  618. 

Maine.  —  Marean  v.  Longley,  21  Me.  28. 

Minnesota.  —  Bates  v.  Clifford,  22  Minn.  52. 

Missouri.  —  Sisk  v.  Evans,  8  Mo.  52. 

Montana.  —  Beattie  v.  Hoyt,  3  Mont.  142. 

Nevada.  — Scott  v.  Courtney,  7  Nev.  4ig. 

New  York.  —  Denniston  v.  Cook,  12  Johns. 
(N.  Y.)  376;  Brush  Keeler,  5  Wend.  (N.  Y.) 
250;  Ransom  v.  Vermilyea,  (City  Ct.  Tr.  T.) 
U  N.  Y.  St.  Rep.  683. 

Ohio.  —  Harper  v.  Crain,  36  Ohio  St.  338,  38 
Am.  Rep.  5S9. 

Pennsylvania.  —  Waters  v.  Hixenbaugh,  25 
Pa.  St.  131. 

Rhode  Island.  —  Atwood  v.  Weeden,  12  R.  I. 
293. 

T  xas.  —  Conner  v.  Mackey,  20  Tex.  747. 

Nor  can  the  winner  be  allowed  to  set  off  his 
winnings  against  a  valid  claim  of  the  loser. 
Foreman  v.  Hardwick,  10  Ala.  316;  Waters  v. 
Hixenbaugh,  25  Pa.  St.  131. 

The  courts  refuse  to  allow  the  winner  to 
maintain  an  action  even  though  the  loser  does 
not  in  any  way  raise  the  qusstion  of  the  ille- 
gality of  the  transaction.  Eldred  v.  Malloy,  2 
Colo.  321,  35  Am.  Rep.  752;  Beattie  v.  Hoyt, 
3  Mont.  142. 

Resale.  —  If  the  bet  has  been  paid  and  sub- 
sequently the  winner  resells  the  stake  to  the 
loser  on  credit,  the  sale  being  bona  fide,  the 
winner  can  recover  the  price  of  the  stake  from 
the  loser  even  in  jurisdictions  where  the  loser 
could  recover  the  stake  from  the  winner.  Bell 
v.  Parker,  3  Dana  (Ky.)  51,  28  Am.  Dec.  55; 
Brown  v.  Watson,  6  B.  Mon.  (Ky.)  58S;  Brittain 
v.  Djling,  15  B.  Mon.  (Ky.)  138;  Wagonseller 
v.  Snyder,  7  Watts  (Pa.)  343. 

Contra.  —  The  recent  Tennessee  case  of  Stan- 
ford v.  Howard,  (Tenn.  i8gg)  52  S.  W.  Rep. 
140,  seems  opposed  to  this  view.  In  that  case 
the  loser  paid  the  winner  in  money  and  at  once 
borrowed  about  the  same  amount  from  the 
winner,  giving-  his  note  therefor.  It  was  held 
that  the  winner  could  not  recover  on  such 
note.  This  case  was  decided  on  the  theory 
that  the  loan  was  equivalent  to  a  peaceable 
recaption. 

1.  Loser  Cannot  Recover  in  Absence  of  Statute 

—  England.  —  Hudson  v.  Davis,  2  Anstr.  504; 
Vaughan  v.  Whitcomb,  2  B.  &  P.  N.  R.  413; 
Lowry  v.  Bourdieu,  2  Dougl.  46g;  Coombes  v. 
Dibble,  L.  R.  1  Exch.  248,  35  L.  J.  Exch.  167; 
Thistlewood  v.  Cracroft,  1  M.  &  S.  500;  Wil- 
liams v.  Hedley,  8  East  382,  note;  Hastelow 


v.  Jackson,  8  B.  &  C.  221.  15  E.  C  L.  204,  2 
M.  &  R.  2og;  Aubert  v.  Walsh,  3  Taunt.  277; 
Howson  v.  Hancock,  8  T.  R.  575;  Lynall  v. 
Longbothctn,  2  Wils.  36;  Rawden  v.  Sliadwell, 
Ambl.  26g;  Lacaussade  v.  White,  7  T.  R  531, 
2  Esp.  62g. 

Alabama.  —  Windham  v.  Childress,  7  Ala. 
357;  Samuels  v.  Ainsworth,  13  Ala.  366;  Paulk 
v.  Jasper  Land  Co.,  116  Ala.  178. 

Arkansas.  —  Nealy  v.  Powell,  20  Ark.  163; 
Grant  v.  Owens,  55  Ark.  49. 

California.  —  Frank  v.  Pennie,  117  Cal.  254. 
Colorado.  —  Branham  v.  Stallings,  21  Colo. 
211,  52  Am.  St.  Rep.  213. 

Connecticut.  —  Funk  v.  Gallivan,  49  Conn. 
124,  44  Am.  Rep.  210. 

Georgia.  —  Cook  v.  Barnett,  25  Ga.  664. 
Illinois.  —  Gregory  v.  King,  58  111.  169,  11 
Am.  Rep.  56;  Holland  v.  Swain,  94  111.  154; 
Ranney  v.  Flinn,  60  III.  App.  104. 

Indiana.  —  M'Hatton  v.  Bales,  4  BHckf. 
(Ind.)  63;  Woodcock  v.  McQueen,  11  Ind.  14; 
Davis  v.  Leonard,  69  Ind.  213;  Nudd  v. 
Burnett,  14  Ind.  25;  Schlosser  v.  Smith,  93 
Ind.  83. 

Iowa.  —  Thrift  v.  Redman,  13  Iowa  25. 
Kentucky.  —  Downs  v.  Quarles,  Litt.  Sel. 
Cas.  (Ky.)  48g,  12  Am.  Dec.  337;  Bess  v.  Shep- 
herd, 2  Bibb  (Ky.)  225;  Jeff  v.  Wade,  4  Bibb 
(Ky.)  322;  Gill  v.  Webb,  2  T.  B.  Mon.  (Ky.)  4, 
4  T.  B.  Mon.  (Ky.)  2gg;  Graves  v.  Ford,  3  B. 
Mon.  (Ky.)  113;  Logan  v.  Anderson,  18  B. 
Mori.  (Ky.)  114;  Love  v.  Harris,  18  B.  Mon. 
(Ky.)  122. 

Maine.  —  O'Brien  v.  Luques,  81  Me.  46,  10 
Am.  St.  Rep.  238. 

Massachusetts.  —  Plummer  v.  Gray,  8  Gray 
(Mass.)  243;  Babcock  v.  Thompson,  3  Pick. 
(Mass.)  446,  15  Am.  Dec.  235;  Low  v.  Blanch- 
ard,  116  Mass.  272;  Northrup  v.  Buffington, 
171  Mass.  468. 

Michigan.  —  Gregory  v.  Wendell,  40  Mich. 
432. 

Missouri.  —  Hickerson  v.  Benson,  8  Mo.  8, 
40  Am.  Dec.  115. 

New  Hampshire.  —  Welsh  v.  Cutler,  44  N. 
H.  561. 

New  York.  —  Eggers  v.  Klussmann,  (Supm. 
Ct.  Spec.  T.)  16  Abb.  N.  Cas.  (N.  Y.)  226; 
Wevburn  v.  White,  22  Barb.  (N.  Y.)  82;  Betts 
v.  Hilltnan,  (C.  PI.  Gen.  T.)  15  Abb.  Pr.  (N. 
Y.)  184;  Arrieta  v.  Morrissey,  (C.  PI.  Gen.  T.) 
1  Abb.  Pr.  N.  S.  (N.  Y.)  439;  Langworthy  v 
Broomley,  (Supm.  Ct.  Spec.  T.)  29  How.  Pr. 
(N.  Y.)  9*;  Mount  v.  Waite,  7  Johns.  (N.  Y.) 
434;  M'Cullum  v.  Gourlay,  8  Johns.  (N.  Y.) 
147- 

North  Carolina.  —  Hudspeth  v.  Wilson,  2 
Dev.  L.  (13  N.  Car.)  372,  21  Am.  Dec.  344; 
Hodges  ;>.  Pitman,  2  Law  Repos.  (4  N.  Car.) 
3g4;  Anonymous,  2  Hayw.  (3  N.  Car.)  231; 
Stowell  v.  Guthrie,  2  Hayw.  (3  N.  Car.)  2g7. 

Ohio.  —  Pratt  v.  Mcintosh,  Wright  (Ohio) 
35°. 

Pennsylvania.  —  Speise  v.  M'Coy,  6  W.  &  S. 
(Pa.)  485,  40  Am.  Dec.  579. 

Tennessee.  —  Allen    v.    Dodd,    4  Humph. 
(Tenn.)  131,  40  Am.  Dec.  632;   Woodson  v. 
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3.  Under  Modern  Statutes  Giving  Right  of  Action  to  Loser  Who  Has  Paid  Vol- 
untarily —  a.  Diversity  of  Statutes.  —  Most  American  states  now  have 
statutes  giving  to  a  loser  who  has  voluntarily  paid  his  losses  to  the  winner  a 
right  of  action  whereby  he  may  recover  such  losses.  In  their  details  these 
statutes  are  by  no  means  uniform  throughout  the  several  states.1 


Gordon,  Peck  (Term.)  196,  14  Am.  Dec.  74.3; 
Smith  v.  Stephens,  5  Sneed  (Tenn.)  253;  Nichol 
v,  Batton,  3  Yerg.  (Tenn.)  469;  Whiteside  v. 
Tabb,  Cooke  (Tenn.)  383;  Holland  v.  Pirtle,  10 
Humph.  (Tenn.)  167. 

Vermont.  —  Danforth  v.  Evans,  16  Vt.  538; 
West  v.  Holmes,  26  Vt.  530. 

1.  Cases  Decided  under  Statutes  Giving  Loser 
"Bight  of  Action  Against  Winner  —  England.  — 
Jaques  v.  Withy,  I  H.  Bl.  65;  Jaques  v.  Go- 
lightly,  2  W.  Bl.  1073;  Bones  v.  Booth,  2  W. 
Bl.  1226;  Tappenden  v.  Randall,  2  B.  &  P. 
467;  Lacaussade  v.  White,  7  T.  R.  531,  2  Esp. 
629;  Aubert  v.  Walsh,  3  Taunt.  277;  Busk  v. 
Walsh,  4  Taunt.  290. 

Arkansas.  —  Nelson  v.  Waters,  18  Ark.  570. 

Georgia.  —  Cook  v.  Barnett,  25  Ga.  664;  Neal 
v.  Todd,  28  Ga.  334;  Dyer  v.  Benson,  69  Ga. 
609. 

Illinois.  —  Tatnian  v.  Strader,  23  111.  493; 
Garrison  v.  McGregor,  51  111.  473;  Richardson 
v.  Kelly,  85  111.  491;  New  York,  etc..  Grain, 
etc.,  Exch.  v.  Mellen,  27  III.  App.  556;  Cling- 
man  v.  Irvine,  40  111.  App.  606. 

Indiana.  —  Little  v.  Brannenburgh,  4  Ind. 
35;  Wade  v.  Deming,  9  Ind.  35. 

Keittucky. —  McKinney  v.  Pope,  3  B.  Mon. 
(Kv.)  93;  Standeford  v.  Shultz,  5  B.  Mon.  (Ky.) 
581;  Boner  v.  Montgomery,  9  B.  Mon. 
(Ky.)  123;  Gray  v.  Roberts,  2  A.  K.  Marsh. 
(Ky.)  208,  2  Am.  Dec.  383;  Mayes  v.  Farish.  11 
B.  Mon.  (Ky.)  38;  Lyons  v.  Hodgen,  90  Ky. 
280;  Triplett  v.  Seelbach,  gi  Ky.  30;  Wehmhoff 
v.  Rutherford,  98  Kv.  91. 

Maine.  —  Ellis  v.  Beale,  18  Me.  337,  36  Am. 
Dec.  726;  Peyret  v.  Coffee,  48  Me.  319. 

Maryland.  —  Hook  v.  Boteter,  3  Har.  &  M. 
<Md.)  348. 

Massachusetts.  —  Grace  v.  M'Elroy,  1  Allen 
(Mass.)  563;  Low  v.  Blanchard,  116  Mass.  272; 
Miller  v.  Le  Piere,  136  Mass.  20. 

Mississippi. — Shinn  v.  Wimberly,  (Miss. 
1893)  12  So.  Rep.  333. 

Missouri.  —  Williams  v.  Wall,  60  Mo.  318; 
Swaggard  v.  Hancock,  25  Mo.  App.  596. 

Nebraska.  —  Perry  v.  Gross,  25  Neb.  S26. 

New  Hampshire.  — Johnson  v.  Ferris,  49  N. 
H.  66;  Watts  v.  Lynch,  64  N.  H.  96. 

New  Jersey.  —  Hutchinson  v.  Targee,  14  N. 
J.  L.  386. 

Nero  York.  —  Grover  v.  Morris,  73  N.  Y.  473: 
Wilkinson  v.  Gill,  74  N.  Y.  63,  30  Am.  Rep. 
264;  Haywood  v.  Sheldon,  13  Johns.  (N.  Y.) 
88;  Phillips  v.  Sture,  (Supm.  Ct.  Gen.  T.)  I 
Code  Rep.  (N.  Y.)  56. 

Ohio. — Veach  v.  Elliot,  1  Ohio  St.  139; 
Hoss  v.  Layton,  3  Ohio  St.  352;  Lear  v.  Mc- 
Millen,  17  Ohio  St.  464;  Lucas  v.  Harper,  24 
Ohio  St.  328;  Lester  v.  Buel,  49  Ohio  St.  240, 
34  Am.  St.  Rep.  556. 

Pennsylvania.  —  App  v.  Coryell,  3  P.  &  W. 
(Pa.)  494;  Newell  v.  Wilgus,  35  Pittsb.  Leg.  J. 
<Pa.)  306. 

South  Carolina.  —  Willis  v.  Hockaday,  1 
Spears  L.  (S.  Car.)  379,  40  Am.  Dec.  606. 

Tennessee.  —  Williams    v.    Talliaferro,  1 


Coldw.  (Tenn.)  37;  McGrew  v.  City  Produce 
Exch.,  85  Tenn.  572,  4  Am.  St.  Rep.  771;  Re- 
vier  v.  Hill,  I  Sneed  (Tenn.)  405. 

Washington.  —  Maling  v.  Crummey,  5  Wash. 
222. 

Loss  of  Chips  or  Counters. —  Under  the  Ohi* 
statute  one  who  buys  chips  or  counters  from 
the  proprietor  of  a  gaming  house,  and  loses 
such  chips  at  the  game,  may  recover  the 
amount  lost  of  the  proprietor  of  the  house. 
Vincent  v.  Taylor,  60  Ohio  St.  309. 

That  one  who  has  bought  chips  from  the 
person  running  a  faro  bank  and  has  lost  the 
chips  to  the  bank  may  recover  the  amount  lost 
from  the  operator  of  the  bank,  see  Meech  v. 
Stoner,  19  N.  Y.  26. 

Loser  Allowed  to  Recover  from  Owner  of  Gam- 
bling House.  —  These  statutes  often  extend  the 
right  of  the  loser  so  that  he  can  recover  from 
the  owner  of  the  building  where  the  gambling 
was  permitted  to  take  place.  Low  v.  Blanch- 
ard, 116  Mass.  272;  Binder  v.  Finkbone,  25 
Ohio  St.  103;  Bobb  v.  Hetsch,  6  Cine.  L.  Bui. 
636,  8  Ohio  Dec.  (Reprint)  245. 

Assignee  of  Loser  Can  Eecover.  —  The  weight 
of  authority  is  that  this  right  of  a  loser  to  re- 
cover is  such  a  property  right  that  it  will  pass 
to  his  assignee.  Cannan  v.  Bryce,  3  B.  &  Aid. 
179,  5  E.  C.  L.  255;  Carter  v.  Abbott,  1  B.  & 
C.  444,  8  E.  C.  L.  189;  Brandon  v.  Pate,  2  H. 
Bl.  308;  Brandon  v.  Sands,  2  Ves.  Jr.  514; 
Storey  v.  Brennan,  15  N.  Y.  524,  69  Am.  Dec. 
629;  Meech  v.  Stoner,  19  N.  Y.  26;  McDougall 
v.  Walling,  48  Barb.  (N.  Y.)  364;  Zeltner  v. 
Irwin,  (Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.)  13, 
affirmed  (N.  Y.  City  Ct.  Gen.  T.)  20  Misc.  (N. 
Y.)  398,  reversed  on  another  point  25  N.  Y. 
App.  Div.  228;  Hendrickson  v.  Beers,  6  Bosw. 
(N.  Y.)  639;  Gilpin  v.  Daly,  (Supm.  Ct.)  24 
Abb.  N.  Cas.  (N.  Y.)  216;  Gilpin  v.  Appleby, 
(Supm.  Ct.  Gen.  T.)  13  N.  Y.  Supp.  394,  59 
Hun  (N.  Y.)  624. 

The  guardian  of  a  loser  may  maintain  the 
action.    French  v.  Marshall,  136  Mass.  564. 

Contra.  —  In  the  following  cases  it  was  held 
that  the  right  of  a  loser  to  recover  was  a  purely 
personal  right,  and  therefore  not  transferable. 
Weyburn  v.  White,  22  Barb.  (N.  Y.)82;  Dud- 
ley v.  Mayhew,  3  N.  Y.  9;  Bevins  v.  Reed,  2 
Sandf.  (N.  Y.)  436. 

Wife  of  Loser.  —  Under  some  of  these  statutes 
the  wife  of  the  Iqser  is  allowed  to  recover  if 
her  husband  fails  to  sue.  Davis  v.  Orme,  36 
Ala.  540;  Larned  v.  Tiernan,  no  111.  173; 
Johnson  v.  McGregor,  157  111.  350,  affirming  55 
111.  App.  530;  Ervin  v.  State,  150  Ind.  332. 
But  the  statute  must  clearly  give  to  the  -wife 
the  right  to  sue.  Moore  v.  Settle,  82  Ky.  187, 
56  Am.  Rep.  889,  6  Ky.  L.  Rep.  58,  reversing  4 
Ky.  L.  Rep.  972. 

Statute  to  Be  Strictly  Followed.  —  In  Ervin  v. 
State,  150  Ind.  332,  under  the  Indiana  statute 
allowing  such  an  action,  suit  was  brought  in 
the  name  of  the  state  for  the  use  of  the  wife 
against  one  who  had  won  from  her  husband  at 
faro.  It  was  held  that  this  statute  was  consti- 
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b.  Construction  of  Statutes  —  (i)  Remedial. —  In  general,  when  a 
right  of  action  for  his  own  benefit  is  given  to  the  loser,1  or  where  a  right 
accrues  to  the  wife  or  children  of  the  loser,*  these  statutes  are  treated  as 
remedial,  not  penal,  in  their  nature,  and  are  liberally  construed. 

(2)  Penal — Where  Right  of  Action  Is  Given  to  Informer.  —  Where  a  right  of  action 

tutional,  and  did  not  deprive  the  winner  of  his 
property,  inasmuch  as  a  winner  never  acquired 
title  to  the  property  won  by  him.  But  the  evi- 
dence disclosed  that  the  loser  had  staked  not 
his  own,  but  his  wife's  money.  It  was  held 
that  in  such  a  case  the  action  could  not  be 
1  maintained.  If  the  wife  had  consented  to  this 
use  of  her  money  she  could  sue  as  a  loser  un- 
der the  general  statute;  if  she  did  not  consent 
to  this  use,  she  could  sue  the  winner  by 
her  common-law  right;  but  under  the  statute 
by  virtue  of  which  this  action  was  brought, 
she  could  sue  only  where  her  husband  had  lost 
his  money. 

See  also  Pratt  v.  Mcintosh,  Wright  (Ohio) 
356,  holding  that  when  a  statute  gives  the  loser 
a  right  of  recovery  on  debt,  replevin  will  not 
lie  for  a  chattel  lost. 

Informer. —  Some  of  these  statutes  give  a 
right  of  action  to  a  common  informer,  subject 
to  certain  restriclions : 

Illinois.  — Johnson  v.  McGregor,  157  111.  350, 
affirming  55  111.  App.  530;  English  v.  Cannon, 
17  111.  App.  475. 

Indiana.  —  Ervin  v.  State,  150  Ind.  332. 

Kentucky.  —  Barnes  v.  Turner,  4  Met.  (Ky.) 
114;  Faris  v.  Kirtley,  5  Dana(Ky.)46o;  Graves 
v.  Ford,  3  B.  Mon.  (Ky.)  113;  .Perrit  v.  Crouch, 
5  Hush  (Ky.)  199;  Moore  v.  Settle,  82  Ky.  187, 
56  Am.  Rep.  889. 

Massachusetts.  —  Read  v.  Stewart,  129  Mass. 
407;  Morris  v.  Farrington,  133  Mass.  466;  Cole 
v.  Applebury,  136  Mass.  525. 

Wisconsin.  —  Harnden  v.    Melby,  go  Wis. 

5- 

Right  of  General  Creditors  of  Loser  to  Recover. 

—  In  Kentucky,  under  the   statutes  there  in 

force,  it  is  uniformly  held  that  the  creditors 

of  the  loser  may  recover  from  the  winner. 

Chiles  v.  Anderson,  3  B.  Mon.  (Ky.)  30;  Cald- 
well v.  Caldwell,  2  Bush  (Ky.)  446;  Cain  v. 

McHarry,  2  Bush  (Ky.)  263.    In  the  latter  case 

it  was  held  that  a  woman  who  has  obtained  a 

decree  of  divorce  from  her  husband  in  which 

decree  alimony  is  awarded  her  is  as  to  such 

unpaid  alimony  a  creditor  who  can  recover 

from  the  winner  money  or  other  property  lost 

by  her  former  husband  at  gambling. 

In  a  Missouri  case  A  and  B  bet  one  hundred 

dollars  and  a  barrel  of  whiskey  respectively  on 

an  election  Before  making  the  bet  B  had 
'  turned  over  to  C  all  his  whiskey  as  collateral 
i  upon  a   debt.    A   asked   C  if  he  had  B's 

whiskey,  and  C  replied  that  he  had,  but  did 

not  disclose  the  fact  that  he  held  it  as  col- 
lateral.   A  won  the  bet,  and  asked  C  to  hold 

the  whiskey  for  him.    C  agreed  to  do  this,  but 

afterwards  refused  to  surrender  it  to  A,  and  A 

brought  suit.  It  was  held  that  A  could  re- 
cover and  that  C  could  not  avoid  the  transfer 

from  B  to  A.    Allgear  v.  Walsh,  24  Mo.  App. 

134. 

Pennsylvania.  —  A  and  B  bet  one  thousand 
dollars  each  on  an  election.  A  won,  and  B 
paid  him.  Subsequently  C  sued  B  and  gar- 
nisheed  the  money  in  A's  hands.    It  was  held 
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that  C  could  not  recover  the  money  from  A. 
It  is  to  be  noted  that  under  the  law  then  in 
force  B  could  not  have  recovered  the  money  if 
he  had  sued.  Speise  v.  McCoy,  6  W.  &  S. 
(Pa.)  485,  40  Am.  Dec.  579. 

Recovery  by  Public  as  Penalty.  —  By  some 
statutes  the  state  or  some  public  corporation 
or  ^^/-corporation  may  recover  of  the  win- 
ner as  a  penalty.  Com.  v.  Avery,  14  Bush 
(Ky.)  625,  29  Am.  Rep.  429;  Governors  v. 
American  Art  Union,  7  N.  Y.  228;  Murray  v. 
Kerr,  1  Pittsb.  Leg.  J.  (Pa.)  183. 

A  Bona  Fide  Settlement  by  which  the  winner 
restores  the  sum  won  to  the  loser  has  been  held 
to  defeat  the  right  of  the  loser  or  of  third  par- 
ties to  recover  from  the  winner.  Barnes  v. 
Turner,  4  Met.  (Ky.)  114;  Mayes  v.  Farish,  II 
B.  Mon.  (Ky.)  38;  Caldwell  v.  Caldwell,  2 
Bush  (Ky.)  446;  Schooler  v.  Turner,  (Ky.  1890) 
14  S.  W.  Rep.  360. 

Release  under  Seal. —  In  Massachusetts  it  is 
held  that  a  release  under  seal  will  bar  the 
right  to  recover.  Wall  v.  Metropolitan  Stock 
Exch.,  168  Mass.  282;  Shea  v.  Metropolitan 
Stock  Exch.,  168  Mass.  284,  note. 

Right  to  Recover  Is  a  Contract  Right,  —  In  the 
following  cases  it  has  been  held  that  the  right 
to  recover  is  a  contract  right.  Meech  v.  Stoner, 
19  N.  Y.  26;  McDougall  v.  Walling,  48  Barb. 
(N.  Y.)  364;  Collins  v.  Ragrew,  15  Johns.  (N. 
Y.)  5.  These  cases  must  be  regarded  as  over- 
ruling  the  following,  in  which  this  right  was 
regarded  as  one  founded  on  tort:  Bevins  v. 
Reed,  2  Sandf.  (N.  Y.)436;  Betts  v.  Hillman, 
(C.  PI.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  184. 

Right  of  Action  Abates  at  Death  of  Loser.  —  The 
right  of  the  loser  to  recover  does  not  survive. 
Yarter  v.  Flagg,  143  Mass.  280. 

No  Demand  Is  Necessary  before  bringing  suit. 
Peyret  v.  Coffee,  48  Me.  319. 

1.  Right  of  Action  for  His  Own  Benefit  Given  to 
Loser  —  England. — Turner  v.  Warren,  2  Stra. 
1079;  Bones  v.  Booth,  2  W.  El.  1226. 

Maine.  —  Ellis  v.  Beale,  18  Me.  337,  36  Am. 
Dec.  726. 

Massachtisetls.  —  Grace  v.  M'Elroy,  1  Allen 
(Mass.)  563;  Wall  v.  Metropolitan  Stock  Exch., 
168  Mass.  282;  Shea  v.  Metropolitan  Stock 
Exch.,  16S  Mass.  284,  note. 

New  York.  —  Arrieta  v.  Morrissey,  (C.  PI. 
Gen.  T.)  1  Abb.  Pr.  N.  S.  (N.  Y.)  439;  Zeltner 
v.  Irwin,  (Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.) 
13,  affirming  (N.  Y.  City  Ct.  Gen.  T.)  20  Misc. 
(N.  Y.I  398,  reversed  on  other  grounds  25  N.  Y. 
App.  Div.  228. 

Double  Damages.  —  Even  where  double  dam- 
ages are  given  the  statute  is  remedial. 
O'Keefe  v.  Weber,  14  Oregon  55. 

Equity.  —  Equity  will  aid  such  recovery. 
Cook  v.  Barnett,  25  Ga.  664.  For  a  full  dis- 
cussion of  the  extent  to  which  equity  will  hold 
the  loser,  and  the  contrary  line  of  cases  where 
help  is  refused,  see  supra,  this  title,  Status  of 
Gambling  Contracts  in  Equity. 

2.  Bight  of  Action  to  Family  of  Loser.  —  Lamed 
v.  Tiernan,  no  111.  173. 
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is  given  to  others,  and  for  the  benefit  of  others,  than  the  loser,  his  wife,  and 
children,  these  statutes  are  treated  as  penal  and  are  strictly  construed.1 

Equity  Refuses  to  Aid  Informer.  —  Equity  will  not  lend  its  aid  in  such  cases.3 

Where  Question  of  Limitations  Is  Involved.  —  Where  the  question  of  the  application 
of  statutes  of  limitations  to  these  statutory  rights  is  concerned,  they  are  all 
classed  as  penalties,  no  matter  who  the  beneficiary.3 

(3)  Status  as  Winner  or  Loser  Determined  by  One  Sitting.  —  In  general 
these  statutes  limit  the  inquiry  as  to  who  is  winner  or  loser,  to  the  result  of  the 
sitting  at  which  the  loss  occurred.4 

c.  Definition  of  Winner  —  (1)  At  Ordinary  Gambling.  —  Where  there 
are  but  two  parties  to  a  gambling  contract,  the  winner  is  not,  as  a  rule,  difficult 
to  determine.  He  is  the  one  whose  gains  exceed  his  losses  in  the  given 
transaction.5 

(2)  In  Gambling  on  Credit.  —  When  the  winner  extends  credit  to  the  loser, 
whether  or  not  he  takes  from  the  loser  a  promissory  note,  and  the  loser  subse- 
quently voluntarily  pays  the  gambling  debt  to  the  winner,  it  has  been  held 
that  the  transaction  is  not  within  the  meaning  of  the  statute,  and  the  loser 
cannot  recover  the  payment  so  made.6 

(3)  Several  Winning  from  One  —  (a)  Where  Jointly  and  Severally  Liable.  —  When 
several  win  from  one,  under  an  agreement  to  pool  their  winnings,  or  under  a 
conspiracy  to  cheat  the  loser,  they  are  jointly  and  severally  liable  to  the  loser 
in  the  whole  amount  lost  by  him.7 


1.  Statute  Penal  When  Right  of  Action  Is  Given 
to  Informer. —  Mewburn  v.  Street,  21  U.  C.  Q. 
B.  306,  498;  Kruse  v.  Kennett,  69  111.  App.  566; 
Beals  v.  Thurlow,  63  Me.  9;  Wolcott  v.  Skahill, 
56  N.J.  L.  221;  Fitzgerald  v.  Schloss,  (N.  J. 
1898)  41  Atl.  Rep.  677;  Van  Valkenburgh  v. 
Torrey,  7  Cow.  (N.  Y.)  252;  Cole  v.  Smith,  4 
Johns.  (N.  Y.)  193. 

2.  Equity  Refuses  to  Aid  Informer.  —  Mynd  v. 
Francis,  1  Anstr.  5;  Pritchett  v.  Panton,  Mynd 
v.  Ogden,  and  Mynd  v.  Payne,  cited  in  Fire- 
brasse  v.  Brett,  I  Vern.  489. 

3.  Limitations.  —  Beals  v.  Thurlow,  63  Me. 
9;  Cole  v.  Groves,  134  Mass.  471;  Cooper  v. 
Rowley,  29  Ohio  St.  547. 

4.  Result  of  One  Sitting  Is  Test  for  Recovery. 
—  Bones  v.  Booth,  2  W.  Bl.  1226;  Johnson  v. 
M'Gregor,  157  111.  350,  affirming  55  111.  App. 
530;  Belts  v.  Hillman,  (C.  PI.  Gen.  T.)  15  Abb. 
Pr.  (N.  Y.)  184;  Langworthy  v.  Broomley, 
(Supm.  Ct.  Spec.  T.)  29  How.  Pr.  (N.  Y.)  92. 

Suit  cannot  be  brought  to  recover  the  loss 
sustained  at  one  hand  of  cards.  The  result  of 
the  whole  sitting  must  be  shown.  Hogle  v. 
Connell,  134  Mass.  150. 

5.  Corporation  as  Winner.  —  The  winner  may 
be  a  corporation  as  well  as  a  natural  person. 
McGrew  v.  City  Produce  Exch.,  85  Tenn.  572, 
4  Am.  St.  Rep.  771. 

Keeper  of  Gambling  House.  —  In  Ranney  v. 
Flinn,  60  111.  App.  104,  it  was  held  that  the 
keeper  of  a  gambling  house  could  not  be  held 
as  a  winner  for  sums  paid  in  to  the  dealer  as 
banker  which  were  by  him  repaid  to  others 
who  were  successful. 

In  Lear  v.  McMillen,  17  Ohio  St.  464,  an  ap- 
parently contradictory  view  was  taken.  In 
that  case  the  proprietors  of  a  faro  bank  were 
held  as  winners  for  all  money  paid  by  the 
loser  to  the  banker,  irrespective  of  what  be- 
came of  the  money  ultimately. 

In  Vincent  v.  Taylor,  60  Ohio  St.  309,  a  suit 
was  brought  under  the  Ohio  statutes  by  the 
wife  of  a  loser  at  gambling  to  recover  the 


money  paid  by  her  husband  to  the  keeper  of  a 
gambling  house  for  chips.  The  keeper,  as  the 
evidence  disclosed,  rarely  indulged  in  gam- 
bling himself.  It  did  not  appear  from  the 
evidence  whether  or  not  there  was  a  "  take- 
out." The  evidence  did  not  disclose  to  whom 
the  loser  delivered  the  chips.  The  court  held 
that  under  Bates's  Annot.  Stat.  Ohio  (1897), 
§  4271,  it  was  not  necessary  to  show  that 
money  was  lost  to  the  defendant,  but  that  it 
was  sufficient  to  show  that  the  husband  of  the 
plaintiff  had  expended  a  thing  of  value  in  or 
on  account  of  any  scheme  of  gambling. 

Receipt  of  Stakes  Not  Necessary.  —  The  loser 
may  recover  of  the  winner  to  whom  he  has 
surrendered  the  property  without  showing  that 
the  winner  has  actually  received  the  stakes  or 
derived  any  benefit  therefrom.  Perry  v. 
Gross,  25  Neb.  826. 

6.  After  Payment.  —  In  Whelloch  v.  Babo, 
Harp.  L.  (S.  Car.)  421,  it  was  held  that  a  loser 
who  had  given  his  note  to  the  winner  and  had 
afterwards  paid  it  voluntarily  could  not  re- 
cover of  the  winner.  See  also  Herd  v.  Vin- 
cent, 1  Overt.  (Tenn  )  369. 

Contra. —  In  the  Irish  case  of  Lynn  v.  Bell. 
10  Ir.  C.  L.  487,  it  was  held  that  a  loser  who 
has  given  his  check  which  is  ultimately  cashed 
can  recover  of  the  winner. 

Before  Payment.  —  In  English  v.  Cannon,  17 
111.  App.  475;  Buckley  v.  Saxe,  10  Mich.  328, 
the  fact  that  the  evidence  failed  to  disclose 
that  the  gambling  debt  had  been  paid  by  the 
loser  w  is  decisive  of  the  case. 

7.  Joint  and  Several  Liability  of  Winners. 
—  Betts  v.  Hillman,  (C.  PI.  Gen.  T.)  15  Abb. 
Pr.  (N.  Y.)  184;  McGrew  v.  City  Produce 
Exch.,  85  Tenn.  572,  4  Am.  St.  Rep.  771; 
Dunn  v.  Bell,  85  Tenn.  581;  Preston  v.  Hutch- 
inson, 29  Vt.  144. 

Corporation. —  In   McGrew  v.  City  Produce 
Exch.,  85  Tenn.  572,  4  Am.  St.  Rep.  771,  the 
court  remarked  that  even  where,  as  in  the  case 
at  bar,  the  gambling  was  done  by  a  corpora- 
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(b)  Where  Severally  Liable.  —  Unless  the  winners  have  some  agreement  between 
themselves,  the  loser  can  hold  each  for  the  amount  lost  to  him  only,  and  for 
no  more.1 

(4)  Effect  of'1  Take-out."  —  Many  games  have  a  "  take-out,"  that  is,  a  cer- 
tain percentage  of  the  amount  won  goes  to  the  proprietor  or  management  of 
the  place  where-  gambling  is  had.  Persons  sharing  in  this  "  take-out "  are 
winners  within  the  meaning  of  these  statutes.2 

(5)  Winner  Allowed  to  Show  Net  Result  of  Sifting. —  The  person  sued  as 
winner  is  always  allowed  to  give  in  evidence  the  whole  proceedings  at  the 
sitting  or  game  at  which  he  is  alleged  to  be  a  winner,  to  show  that  he  is  not 
a  winner  as  a  net  result  of  the  game  or  sitting.3  1 

(6)  Winner  from  Winner  Liable  to  Original  Loser.  —  When  B  wins  from  A, 
and  in  the  same  game  C  wins  this  money  or  property  from  B,  it  has  been  held 
that  A  may  hold  C  as  winner.4 

(7)  Principal  Liable  for  Winnings  Received  by  His  Agent.  —  Where  the 
principal  acts  in  gambling  contracts  through  an  agent,  the  principal  may  be 
held  as  winner  for  all  sums  received  by  the  agent.6 

d.  Definition  of  Loser  —  (1)  Ordinary  Gambling.  —  A  loser  is  one  who 


tion  in  corporate  guise,  the  members  of  such 
corporation  would  nevertheless  be  individually 
liable.  And  it  was  so  held  in  White  v.  Wil- 
son, 100  Ky.  367. 

Partnership. —  In  Preston  v.  Hutchinson,  29 
Vt.  144,  A  and  B  won  in  partnership  from  C. 
It  was  held  that  C  could  recover  from  either 
what  he  lost  to  both. 

Conspiracy.  —  If  several  enter  into  a  con- 
spiracy to  win  from  one,  and  do  win  from  him, 
he  can  recover  from  any  one  of  them;  but  the 
general  report  that  a  conspiracy  was  formed 
to  cheat  him  and  win  from  him  is  not  admis- 
sible to  prove  the  existence  of  a  conspiracy. 
Laytham  v.  Agnevv,  70  Mo.  48. 

1.  Where  Severally  Liable.  —  Bristow  v. 
James,  7  T.  R.  253;  Collins  v.  Merrell,  2  Met. 
(Ky.)  163;  Laytham  v.  Agnew,  70  Mo.  48.  In 
this  last  case  several  were  gambling  and  one 
lost.  The  loser  sued  the  other  players  to  re- 
cover his  losses.  It  was  held  that  he  could 
recover  only  from  the  players  who  won  from 
him,  unless  he  could  prove  a  conspiracy,  in 
which  case  he  could  recover  his  losses  from 
any  one  of  the  conspirators. 

Difficulty  Presented  by  Ordinary  Gambling.  —  It 
will  be  seen  from  this  statement  of  the  law 
that  in  an  ordinary  game,  where  there  is  no 
banker,  and  where  more  than  two  engage  in 
gambling,  it  is  almost  impossible  for  a  loser  to 
show  to  which  of  the  players  his  money  went. 
As  will  be  seen  later,  where  there  is  a  banker, 
he  is  treated  as  winner. 

Same  Rule  under  Old  Statutes.  —  So  under  old 
statutes,  such  as  16  Car.  II.,  c.  27,  which  en- 
abled one  losing  one  hundred  pounds  at  a  sit- 
ting to  avoid  securities  given  therefor,  it  was 
no  defense  to  an  action  on  a  note  for  a  less 
sum  given  for  money  lost  that  the  loser  lost 
more  than  one  hundred  pounds  altogether  at 
the  sitting.  The  amount  of  one  hundred 
pounds  must  have  been  lost  to  the  person  to 
whom  the  note  was  given.  Stanhope  v.  Smith, 
5  Mod.  351.  See  also  Dickson  v.  Pawlet,  I 
Salk.  345;  Anonymous,  I  Salk.  345. 

2.  Effect  of  "Take-out."  —  Thomas  v.  Griffin, 
1  Ind.  App.  457;  Triplett  v.  Seelbach,  91  Ky. 
30;  White  v.  Wilson,  100  Ky.  367. 


Individual  or  Partnership. —  This  is  true 
where  the  owner  who  shares  the  "  take-out" 
is  an  individual.  Triplet  v.  Seelbach,  91  Ky. 
30;  or  is  a  member  of  a  partnership,  Thomas 
v.  Griffin,  1  Ind.  App.  457. 

Member  of  Club.  —  So  a  member  of  a  club  is, 
in  view  of  similar  statutes,  a  winner  of  all 
moneys  lost  at  the  club  where  there  is  a 
"  take-out"  for  club  expenses,  and  under  the 
Kentucky  statutes  he  cannot  recover  for  ad- 
vances to  the  loser.  White?'.  Wilson,  100  Ky. 
367. 

3.  Result  of  Whole  Sitting.  —  A  pool  seller 
who  is  sued  as  winner  by  an  alleged  loser  may 
use  the  whole  transaction  between  the  parties 
to  show  that  he  is  really  not  a  winner.  Elias 
v.  Gill,  92  Ky.  569. 

So  if  one  is  sued  as  the  alleged  winner  at  a 
hand,  he  may  use  the  whole  game  to  show 
that  he  is  not  in  fact  the  winner  at  that  game. 
Hogle  v.  Connell,  134  Mass.  150. 

Set-off.  —  If  the  winner  is  sued  by  the  loser 
himself,  it  has  been  held  that  he  may  set  off 
his  own  losses  to  this  loser  at  other  sittings  or 
games.  Dunn  v.  Bell,  85  Tenn.  581.  But  if 
the  winner  is  sued  by  some  person  other  than 
the  loser,  authorized  by  statute  to  sue,  he  can- 
not set  off  other  losses.  Johnson  v.  McGregor, 
157  111.  350,  affirming  55  111.  App.  530. 

4.  Winner  from  Winner.  —  Crooks  v.  Mc- 
Mahon,  48  Mo.  App.  48. 

5.  Liability  of  Principal  for  Winnings  of  Agent. 
—  In  Grover  v.  Morris,  73  N.  Y.473,  the  agent 
had  sold  lottery  tickets  for  his  principals.  It 
was  held  that  the  action  was  rightly  brought 
against  the  principals  and  to  maintain  it  suc- 
cessfully it  was  not  necessary  to  show  that  the 
principals  ever  received  the  identical  money 
paid  to  their  agent  for  tickets. 

In  Lear  v.  McMillen,  17  Ohio  St.  464,  the 
owners  of  a  gambling  establishment  were  held 
liable  as  winners  for  sums  received  by  the 
dealer  in  their  employment. 

Undisclosed  Agency.  —  So  in  Cato  v.  Hutson, 
7  Mo.  142,  where  a  bet  was  made  with  an 
agent  who  did  not  disclose  his  agency  at  the 
time,  it  was  held  that  an  action  was" properly 
brought  against  the  principal. 
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of  Adversary  Parties  to. 


parts  with  a  thing  of  value  by  virtue  of  the  terms  of  a  gambling  contract  to 
which  he  is  a  party.1 

(2)  Loser  of  Property  Belonging  to  Others.  —  Where  the  thing  staked  upon 
the  adverse  event  is  not  the  property  of  the  party  staking  it,  it  has  been  held 
that  he  is  not  a  loser  within  the  meaning  of  these  statutes.2 

(3)  Loser  of  Property  Belonging  in  Part  to  Others. —  Where  the  thing  staked 
is  in  part  the  property  of  the  person  staking  it  and  in  part  the  property  of 
others,  it  has  been  held  that  the  party  staking  it  can,  if  he  loses,  recover  from 
the  winner  only  his  interest  in  such  property.3 

(4)  Professional  Gambler.  —  In  Kentucky  it  has  been  held  that  a  professional 
gambler  cannot  be  a  loser  within  the  meaning  of  these  statutes.4 

4.  Deeds  Given  on  Gambling  Consideration  —  a.  Under  Statutes  Vesting 
Title  in  Heir  of  Grantor.  —  In  some  jurisdictions,  by  statute,  deeds 
given  on  a  gambling  consideration  convey  no  estate  to  the  grantee  therein 
named,  but  the  title  to  the  land  passes  to  the  next  heir  at  law,  as  if  the  grantor 
were  dead.5 


1.  Who  Is  Loser.  —  It  has  been  said  that  the 
only  party  to  sue  as  loser  is  the  party  who 
made  the  bet.  Haywood  v.  Sheldon,  13  Johns. 
(N.  Y.)88;  Hewes  v.  Hollister,  7  N.  Y.  Leg. 
Obs.  11.  This  view  is  contrary  to  the  weight 
of  authority  as  given  in  the  next  note. 

2.  Loser  of  Property  Belonging  to  Others.  — 
Davis  v.  Orme,  36  Ala.  540;  Harris  v.  Brooks, 
56  Ala.  388;  Doyle  v.  Mclntyre,  71  Ga.  673; 
Ruckman  v.  Pitcher,  20  N.  Y.  9,  13  Barb.  (N. 
Y.)  556;  Puloer  v.  Burke,  56  Barb.  (N.  Y.) 
390;  Mead  v.  McGraw,  19  Ohio  St.  55;  Swag- 
gerty  v.  Stokely,  I  Swan  (Tenn.)  38. 

3.  Where  Part  of  Stake  Is  Loser's  —  Alabama. 
—  Davis  v.  Orme,  36  Ala.  540. 

Kentucky.  —  Morgan  n.  Lewis,  7  B.  Mon. 
(Ky.)  243;  Donahoe  v.  McDonald,  92  Ky.  123. 

New  York.  —  Ruckman  v.  Pitcher,  20  N.  Y. 
9,  13  Rarb.  (N.  Y.)  556;  Pulver  v.  Burke,  56 
Barb.  (N.  Y.)  390. 

Pennsylvania.  —  App  v.  Coryell,  3  P.  &  W. 
(Pa.)  494;  Mytinger  v.  Springer,  3  W.  &  S. 
(Pa.)  405,  33  Am.  Dec.  774. 

Tennessee.  —  Wood  v.  Owens,  2  Swan  (Tenn.) 
146;  Lillard  v.  Mitchell,  (Tenn.  Ch.  1896)  37  S. 
YV.  Rep.  702. 

See  also  Harnden  v.  Melby,  90  Wis.  5. 

In  Missouri  in  such  a  case  a  contrary  view 
has  been  taken,  and  theloserhas  been  allowed 
to  recover  the  total  amount  lost,  including  the 
part  really  belonging  to  others,  upon  the 
theory  that  the  contract  is  one  in  his  name  for 
others  and  hence  that  he  may  sue  upon  it. 
Cato  v.  Hutson,  7  Mo.  142;  Humphreys  v. 
Magee,  13  Mo.  435.  Other  courts  deny  that 
there  can  be  agency  in  gambling  contracts. 
See  the  title  Agency,  vol.  1,  pp.  971,  972. 

Joinder  Not  Allowed. — The  cases  just  cited 
further  hold  that  the  right  cannot  be  treated 
even  as  a  joint  and  several  right,  but  that  each 
person  having  an  interest  in  the  thing  staked 
has  a  separate  interest.  This  is  expressly  held 
in  Mytinger  v.  Springer,  3  W.  &  S.  (Pa.)  405. 
38  Am.  Dec.  774;  Wood  v.  Owens,  2  Swan. 
(Tenn.)  46;  Lillard  v.  Mitchell,  (Tenn.  Ch. 
1896)  37  S.  W.  Rep.  702. 

4.  Professional  Gambler.  —  Brown  v.  Thomp- 
son, 14  Bush  (Ky.)  538,  29  Am.  Rep.  416;  Elias 
v.  Gill,  92  Ky.  569. 

Thus  the  proprietor  of  a  lottery  or  his  assigns 
cannot  recover  back  a  prize  paid  over  to  the 


holder  of  a  ticket.  White  v.  Prentiss,  3  T.  B. 
Mon.  (Ky.)  449. 

Other  jurisdictions  have  allowed  profes- 
sional gamblers  the  same  rights  as  nonprofes- 
sional gamblers.  In  Wooden  v.  Shotwell,  23 
N.  J.  L.  465,  one  who  had  transferred  land  as 
a  prize  in  a  lottery  was  allowed  to  recover  it 
in  ejectment.  This  case  has  not  been  followed 
in  Hooker  v.  De  Palos,  28  Ohio  St.  251,  and 
Allebach  v.  Hunsicker,  132  Pa.  St.  349,  but 
these  last  two  cases  are  decided  solely  on  the 
theory  that  transfers  of  land  on  gambling  con- 
sideration cannot  be  set  aside  by  a  grantor, 
not  because  the  grantor  was  a  professional 
gambler. 

5.  Statutes  Vesting  Title  in  Heir  of  Grantor.  — 

Baker  v.  Williams,  quoted  in  Rawden  v.  Shad- 
well,  Ambl.  269,  note  5;  Parker  v.  Alcock, 
Vounge  361;  Higdon  v.  Heard,  14  Ga.  255; 
Boatright  v.  Porter,  32  Ga.  130;  Luetchford  v. 
Lord,  132  N.  Y.  465,  reversing  on  a  point  of 
evidence  only,  57  Hun  (N.  Y.)  572. 

In  the  Absence  of  Statute  the  maxim  in  pari 
delicto  applies,  and  no  relief  can  be  given. 
Thomas  v.  Cronise,  16  Ohio  54. 

Creditors'  Eights.  —  A  lost  a  tract  of  land  to 
B  at  gaming  and  gave  a  deed  for  it.  A's 
creditors  attached  the  land  as  A's.  It  was 
held  that  under  the  statute  such  land  passed  to 
A's  heirs  as  if  A  were  dead,  therefore  A's 
creditors  could  have  it  sold  for  payment  of  A's 
debts  as  if  he  were  dead.  Bond  v.  Swearingen, 
1  Ohio  395. 

Bona  Fide  Purchaser.  —  But  where  the  land  is 
transferred  by  the  winner  to  a  bona  fide  pur- 
chaser, the  title  of  such  purchaser  to  the  land 
is  good  as  against  the  loser  or  his  heirs. 
Ridgeway  v.  Underwood,  4  Wash.  (U.  S.)  129; 
Fen  no  v.  Sayre,  3  Ala.  458;  Reed  v.  Harrod, 
Sneed  (Ky.)  165. 

Personal  Property.  —  So  where  personal  prop- 
erty is  transferred  to  the  winner  as  the  stake 
and  by  him  to  a  bona  fide  purchaser,  it  cannot 
be  recovered  by  the  loser  from  such  bona  fide 
purchaser.    Holland  7-.  Swain,  94  111.  154. 

An  obiter  dictum  to  the  effect  that  personal 
property  lost  on  a  bet  can  be  followed  into  the 
hands  of  a  bona  fide  purchaser  is  to  be  found 
in  Doxey  v.  Miller,  2  111.  App.  30. 

In  Hutchison  v.  Edwards,  Mart.  &  Y. 
(Tenn.)  262,  A  lost  a  mare  to  B  at  gaming. 
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b.  Under  Statutes  Revesting  Title  in  Grantor.  —  In  other  jurisdic- 
tions the  title  to  such  land  remains  in  the  grantor.1 

5.  Right  of  Owner  to  Recover  Property  Staked  and  Lost  by  Another  Without 
His  Consent.  —  At  the  common  law,  the  owner  of  property  which  has  been 
staked  at  a  gambling  contract,  without  his  consent,  can  follow  such  property 
into  the  hands  of  the  winner  and  recover  it.2  But  it  has  been  held  that  an 
owner  of  property  so  staked  and  lost  is  not  a  loser  within  a  statute  giving  a 
right  of  recovery  to  the  loser.3 

6.  Right  of  Loser  to  Retain  Property  Lost  by  Him  and  Afterwards  Peaceably 
Regained.  —  A  loser  in  a  gambling  contract  who  surrenders  a  thing  of  value  to 
the  winner  under  such  contract  and  afterwards  peaceably  regains  possession 
thereof  from  the  winner  may  retain  the  same.4 

XI.  Rights  and  Liabilities  of  Parties  Jointly  Associated  in  Gambling 
Contracts  —  1.  Winnings  —  a.  Jurisdictions  in  Which  No  Recovery  Is 
Allowed.  —  Many  jurisdictions  refuse  to  entertain  suits  between  parties 
jointly  interested  in  gambling  contracts  when  such  suits  are  brought  to  enforce 
alleged  rights  arising  out  of  such  contracts,  on  the  theory  that  no  rights  can 
arise  out  of  a  gambling  transaction.5 


B  sold  the  mare  to  C,  who  appears  to  have 
been  a  bona  fide  purchaser.  A  afterwards  got 
possession  of  the  mare  peaceably  and  refused 
to  restore  her.  C  then  sued  B  for  the  value  of 
the  mare.  It  was  held  that  C  could  recover, 
apparently  on  the  theory  that  A  had  a  right  to 
retake  the  mare. 

1.  Under  Statutes  Revesting  Title  in  Grantor.  — 
Trammell  v.  Gordon,  n  Ala.  656;  Cashman  v. 
Root,  89  Cal.  373,  23  Am.  St.  Rep.  482;  Wooden 
v.  Shotwell,  23  N.  J.  L.  465;  Williams  v.  Tal- 
liaferro,  I  Coldw.  (Tenn.)  37;  Blair  v.  Brab- 
son,  3  Hayw.  (Tenn.)  18;  Johnson  v.  Cooper, 
2  Yerg.  (Tenn.)  524,  24  Am.  Dec.  502. 

The  remedy  for  the  grantor  is  to  sue  in 
ejectment.  The  deed  given  by  him  will  not 
avail  the  grantee,  as  the  grantor  may  intro- 
duce evidence  in  rebuttal  to  show  that  the 
deed  was  in  fact  given  upon  a  gambling  con- 
sideration. 

In  the  Absence  of  Special  Statute  the  grantor 
cannot  avoid  his  deed.  Swain  v.  Bussell,  10 
Ind.  438;  Thomas  v.  Cronise,  16  Ohio  54; 
Hooker  v.  De  Palos,  28  Ohio  St.  251;  Allebach 
v.  Hunsicker,  132  Pa.  Si.  349.  But  see  John- 
son v.  Cooper,  2  Yerg.  (Tenn.)  524,  24  Am. 
Dec.  502,  holding  that  a  court  of  equity  may 
order  a  deed  given  on  a  gambling  considera- 
tion to  be  delivered  up  and  canceled;  with  this 
holding  compare  Thomas  v.  Cronise.  16  Ohio  54. 

2.  Right  of  Innocent  Party  to  Follow  His  Prop- 
erty Staked  and  Lost  by  Another  —  England.  — 
Clarke  v.  Johnson,  Lofft.  756;  Clarke  v.  Shee, 
1  Cowp.  197. 

Alabama.  —  Lee  v.  Boyd,  86  Ala.  283. 
California.  —  Babcock  v.  Briggs,  52  Cal.  502. 
Colorado.  —  Pierson  v.   Fuhrmann,  1  Colo. 
App.  187. 

Georgia.  —  Smith  v.  Ray,  89  Ga.  838. 

Illinois.  —  Oberne  </.  Bunn,  39  111.  App.  122; 
McAllister  v.  Oberne,  42  111.  App.  287. 

Indiana.  —  Ervin  v.  State,  150  Ind.  332; 
Pearce  v.  Dill,  149  Ind.  136. 

Maryland.  —  Corner  v.  Pendleton,  8  Md.  337. 

Massachusetts.  —  Mason  v.  Waite,  17  Mass. 
560. 

New  York.  —  Considere  v.  Beers,  1  Abb. 
Dec  (N.  Y.)  333,  2  Keyes  (N.  Y.)  198;  Gilpin 
9.  Daly,  (Supm.  Ct.)  24  Abb.  N.  Cas.  (N.  Y.) 


216,  (Supm.  Ct.  Gen.  T.)  20  Civ.  Pro.  (N.  Y.) 
91,  59  Hun  (N.  Y.)  413;  Gilpin  v.  Appleby, 
(Supm.  Ct.  Gen.  T.)  13  N.  Y.  Supp.  394;  Con- 
way v.  Conway,  (Supm.  Ct.  Spec.  T.)  4  Misc. 
(N.  Y.)  312. 

Ohio.  —  Cannon  v.  Cheney,  8  Ohio  Cir.  Ct. 
143,  4  Ohio  Cir.  Dec.  335. 

South  Carolina.  —  Allen  v.  Watson,  2  Hill  L. 
(S.  Car.)  319. 

Utah.  —  Thompson  v.  Hynds,  15  Utah  389. 

Vermont.  —  Burnham  v.  Fishei,  25  Vt.  514. 

3.  Grant  v.  Owens,  55  Ark.  49. 

4.  Stanford  v.  Howard,  (Tenn.  1899)52  S.  W. 
Rep.  140.  In  this  case  the  loser  at  once  bor- 
rowed frcm  the  winner  the  amount  lost,  and 
it  was  held  that  this  was  equivalent  to  a  peace- 
able recapture,  and  that  the  money  so  borrowed 
could  not  be  recovered. 

5.  No  Right  of  Action  from  Partnership  in  Gam- 
bling—  Illinois.  —  Craft  v.  McConoughy,  79 
111.  346,  22  Am.  Rep.  171 ;  Shaffner  v.  Pinch- 
back,  133  111.  410,  38  Am.  St.  Rep.  624;  Biegler 
v.  Merchant's  L.  &  T.  Co.,  164  111.  197,  affirm- 
ing 62  111.  App.  560;  Wright  v.  Cudahy,  168 
111.  86,  affirming  64  111.  App.  453;  Sexton  v. 
Martin,  37  111.  App.  537. 

Iowa.  —  Anderson  v.  Powell,  44  Iowa  20. 

Maryland.  —  Spies  v.  Rosenstock,  87  Md. 
14,  30  Chicago  Leg.  N.  208. 

Massachusetts.  —  Sampson  v.  Shaw,  101 
Mass.  145. 

Michigan.  —  Raymond  v.  Leavitt,  46  Mich. 
447,  41  Am.  Rep.  170.  But  see  Wilson  v. 
Owen,  30  Mich.  474. 

Missouri.  —  Roselle  v.  Farmers'  Bank,  141 
Me.  36,  disapproving  Hatch  v.  Hanson,  46  Mo. 
App.  323,  and  distinguishing  Roselle  v.  Becke- 
meir,  134  Mo.  380. 

New  Jersey.  —  Van  Doren  v.  Staats,  3  N.  J. 
L.  448;  Watson  v.  Murray,  23  N.  J.  Eq.  257. 

New  York.  —  Goodrich  v.  Houghton,  134  N. 
Y.  115,  affirming  55  Hun  (N.  Y.)  526. 

Pennsylvania.  —  Thompson's  Estate,  11  W. 
N.  C.  (Pa.)  371,  15  Phila.  (Pa.)  532,  39  Leg.  Int. 
(Pa.)  128. 

Virginia.  —  Watson  v.  Fletcher,  7  Gratt. 
(Va.)  1. 

In  Morrison  v.  Bennett,  20  Mont.  560,  A,  B, 
and  C  bought  a  race  horse,  each  paying  on«- 
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b.  Jurisdictions  in  Which  Recovery  Is  Allowed  —  in  the  Absence  or 
Express  Promise.  —  Where  the  gamblers  associated  together  have  gained,  and  one 
has  collected  the  gains,  the  others  can,  in  some  few  jurisdictions,  recover  their 
shares  of  such  gains,  even  though  the  party  collecting  has  made  no  express 
promise,  after  gains  are  received,  to  pay  to  his  associates  their  shares.1 

On  Express  Promise.  —  In  other  jurisdictions,  such  action  is  maintainable  upon 
an  express  promise  of  the  party  collecting  the  winnings  to  pay  to  his  asso- 
ciates their  share  of  the  common  gains.2 

2.  Losses  —  Indemnity  for  Losses  Enforced.  —  In  some  cases  it  has  been  held  that 
where  two  or  more  persons  jointly  interested  in  a  gambling  contract  have  lost, 
and  one  of  them  has  paid  more  than  his  share  of  the  loss,  a  contract  to  adjust 
the  inequality  between  the  losers  is  not  founded  on  an  illegal  consideration  and 
may  be  enforced.3 


third  of  the  price.  A  was  to  have  fifty  dollars 
a  month  and  his  board  for  attending  to  the 
horse  and  driving  it.  The  profits  were  to  be 
divided  equally  among  the  three.  The  evi- 
dence showed  that  the  horse  was  brought  from 
another  state  on  purpose  to  beat  a  local  horse. 
The  horse  won  the  race,  and  A  collected  one 
thousand  dollars  in  bets,  which  he  kept,  and 
refused  to  account  to  B  and  C.  It  was  held 
that  B  and  C  could  not  recover. 

English  Cases.  —  The  principle  controls  here 
as  elsewhere  that  if  the  party  seeking  relief 
must  found  his  claim  upon  the  illegal  contract 
he  cannot  recover.  Simpson  v.  Bloss,  7  Taunt. 
246,  2  E.  C.  L.  246.  But  see  Martin  v.  Smith, 
4  Bing.  N.  Cas.  436,  33  E.  C.  L.  402,  decided 
on  a  question  of  pleading. 

In  regard  to  gaming  transactions  void  but 
not  illegal,  a  recovery  for  money  illegally 
withheld  may  be  had  between  parties  jointly 
interested.  Beeston  v.  Beeston,  I  Ex.  D.  13; 
Johnson  v.  Lansley,  12  C.  B.  469,  74  E.  C.  L. 
469 

Where  one  partner  demands  an  accounting 
from  another  who  has  the  actual  management 
of  the  business,  the  managing  partner  cannot 
defeat  the  claim  by  alleging  the  illegal  conduct 
of  the  business,  where  the  business  is  such 
that  it  may  be  carried  on  legally.  Th  waites  v. 
Conlthwaite,  (1896)  1  Ch.  496. 

Relief  May  Be  Refused  on  the  Court's  Own  Mo- 
tion. —  Wright  v.  Cudahy,  168  111.  86,  affirming 
64  111.  App.  453;  Watson  v.  Fletcher,  7  Gratt. 
(Va.)  1. 

1.  Recovery  of  Share  of  Winnings  Allowed.  — 

Whipley  v.  Flower,  6  Cal.  630;  Roihrock  v. 
Perkinson,  6e  Ind.  39:  Wells  v.  McGeoch,  71 
Wis.  196    Petrie  v.  Hannay,  3  T.  R.  418. 

In  Owen  v.  Davis,  1  Bailey  L.  (S.  Car.)  315, 
A  and  B  jointly  won  money  from  C.  C  gave 
his  note  for  the  debt  to  A.  A  used  the  money 
in  paying  a  gambling  debt  of  his  own,  and  C 
uliimately  paid  five  hundred  dollars  on  the 
note.  B  s  Jed  A  for  his  share.  The  trial  court 
said:  "  One  who  receives  money  to  the  use 
of  another  on  an  illegal  contract  cannot  retain 
it  to  his  own  use  on  the  ground  of  the  ille- 
gality of  the  contract." 

In  Sampson  v.  Shaw,  101  Mass.  145,  it  was 
held  that  an  accounting  would  lie  for  money 
advanced  and  unexpended,  but  not  for  the  re- 
sults of  a  series  of  partnership  gambling  con- 
tracts. 

2.  Recovery  Allowed  on  Express  Promise  —  Con- 
necticut. —  In  Terry  v.  Olcott,  4  Conn.  442,  A 
sold  B  one-half  interest  in  a  ticket  in  a  lottery 


authorized  by  the  United  States  government. 
The  sale  was  made  in  Connecticut  where  it  was 
illegal  by  statute.  The  ticket  drew  a  prize. 
B  assigned  his  interest  in  the  prize  to  C  for 
value.  A  drew  the  prize  and  gave  to  C  his 
note  for  C's  share.  C  did  not  know  the  facts 
that  made  A's  sale  to  B  illegal.  It  was  held 
that  A's  note  to  C  was  valid,  and  a  majority 
of  the  court  held  that  it  was  upon  a  new  con- 
sideration. 

Missouri.  —  A  and  six  others  jointly  pur- 
chased  a  lottery  ticket  in  Missouri  where  the 
purchase  of  lottery  tickets  was  illegal.  The 
ticket  drew  a  prize.  Some  of  the  owners  of 
the  ticket  assigned  their  shares  to  A;  others 
did  not.  A  drew  a  draft  for  the  prize  and  in- 
dorsed the  draft  to  a  bank,  the  bank  expressly 
agreeing  to  pay  three-sevenths  of  the  proceeds 
to  A  and  the  rest  to  each  of  those  who  had  not 
assigned  their  shares  to  A.  When  the  bank 
received  the  money.  A  demanded  payment  of 
it  all.  The  bank  refused  to  pay  him  all  and 
filed  an  interpleader.  The  other  owners  of  the 
ticket  were  never  made  parties.  The  trial 
court  ordered  that  the  bank  pay  one-seventh 
to  each  of  the  owners  of  the  ticket,  A  to  pay 
all  costs.  "  This  strange  anomaly,  by  name 
a  judgment,"  was  reversed  by  the  Supreme 
Court.    Roselle  v.  Farmers'  Bank,  119  Mo.  84. 

B,  one  of  seven  persons  interested  in  the 
prize  ticket  in  the  above  case,  had  not 
assigned  his  share  to  A,  and  the  bank  had 
promised  him  to  pay  to  him  his  share  of  the 
prize.  The  Supreme  Court  held  that  in  view 
of  the  express  promise  of  the  bank  B  was  en- 
titled to  his  share.  Roselle  v.  Beckemeir,  134 
Mo.  380. 

C,  who  had  assigned  his  share  to  A  for  col- 
lection and  to  whom  the  bank  had  not  prom- 
ised to  pay,  demanded  his  share.  It  was  held 
that  as  the  original  contract  on  which  he  was 
obliged  to  base  his  claim  was  an  illegal  gam- 
bling contract  he  could  not  compel  A  to  sur- 
render C's  share.  Roselle  v.  Farmers'  Bank, 
141  Mo.  36. 

Pennsylvania.  —  In  Hall  v.  Law,  1  Pa.  Co. 
Ct.  477,  recovery  was  allowed  on  an  express 
contract,  but  the  reasons  stated  by  the  court 
would  not  confine  recovery  to  such  contracts. 

3.  Contract  to  Adjust  Inequality  Between  Losers 
Enforced. —  Brooks  v.  Brady,  53  111.  App.  155; 
Stanley  v.  Nye,  51  Mich.  232;  Boggess  v.  Lilly, 
18  Tex.  200,  overruled  in  Seeligson  v.  Lewis, 
65  Tex.  215,  57  Am.  Rep.  593.  See  also  Fisher 
v.  Fisher,  131  Ind.  462,  113  Ind.  474,  S  Ind. 
App.  665. 
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No  indemnity  Is  Enforced  in  other  cases,  even  upon  an  express  promise.1 
XII.  Rights  and  Liabilities  of  Stakeholders  —  1.  Definition.  —  A  stake- 
holder is  one  in  whose  hands  money  or  other  property  is  deposited  to  abide 
the  event  of  a  gambling  contract.2 

2.  Relation  of  Stakeholder  to  Gambling  Contract.  —  A  stakeholder  is  a  mere 
depositary,  a  bailee,  and  he  is  not  a  party  to  the  wager.3 

3.  Duty  of  Stakeholder  —a.  Before  Event—  (i)  To  Retain  Stake. —  Before 
the  event,  even  though  no  demand  be  made  upon  the  stakeholder  by  either 
party,  it  is  his  duty  to  retain  the  thing  staked  until  the  event  occurs,  for 


1.  No  Indemnity  Between  Parties  Jointly  In- 
terested in  Gambling.  —  It  is  held  in  the  follow- 
ing cases  that  even  an  express  promise  to 
reimburse  for  losses  is  based  on  a  gaming  con- 
sideration, and  is  unenforceable.  Whitesides 
v.  McGrath,  15  La.  Ann.  401;  Seeligson  v. 
Lewis,  65  Tex.  215,  57  Am.  Rep.  593. 

When  there  is  no  express  promise  equity 
will  not  allow  an  accounting  between  the  part- 
ners.   Wright  v.  Cudahy  168  111.  86 

2.  Definition  of  Stakeholder.  —  D.iuler  v.  Hart- 
ley. 178  Pa.  St.  23.    See  also  Stakeholder. 

3.  Stakeholder  a  Bailee,  Not  a  Party  to  the  Gam- 
bling Contract  —  Delaware.  —  Jacobs  v.  Walton, 
1  Harr.  (Del.)  496;  Pearce  v.  Provost,  4  Houst. 
(Del  )  467. 

Illinois.  —  Parmelee  v.  Rogers,  26  111.  56; 
Doxey  v.  Miller,  2  III.  App.  30. 

Iowa.  — Shaw  v.  Gardner,  30  Iowa  ill. 

Louisiana.  —  Montillet  v.  Shiff,  4  Mart.  N. 
S.  (La.)  84. 

Massachusetts.  —  Ball  v.  Gilbert,  12  Met. 
(Mass.)  399. 

Minnesota.  —  Franklin  v.  Stoddart,  34  Minn. 
247. 

Missouri.  —  Humphreys  z:  Magee,  13  Mo. 
435- 

Texas.  —  Shain  v.  Searcy,  20 Tex.  122;  Jack- 
son v.  Nelson,  (Tex.  Civ.  App.  1897)  39  S.  W. 
Rep.  315. 

The  Stakeholder  Cannot  Retain  the  Stake  where 
the  decision  of  the  event  has  become  impos- 
sible, as  where  the  judges  to  whom  the  de- 
cision was  referred  refused  to  decide.  Jacobs 
v.  Walton,  1  Harr.  (Dal.)  496;  Barrett  v.  Neill, 
Wright  (Ohio)  472;  Shain  v.  Searcy,  20  Tex. 
122. 

Nor  Can  He  Deliver  the  Stake  at  His  Discretion 

where  the  event  has  not  been  decided  or  the 
decision  has  become  impossible.  Montillet  v. 
Shiff,  4  Mart.  N.  S.  (La.)  84. 

Acting  in  Excess  of  Authority.  —  The  stake- 
holder has  no  authority  to  deliver  to  the  win- 
ner a  note  deposited  with  him  by  the  loser,  for 
an  amount  greater  than  that  actually  lost. 
Shaw  v.  Gardner,  30  Iowa  ill.  Nor,  in  virtue 
of  a  bill  of  sale  previously  given  tohim  by  the 
loser,  is  he  authorized  to  go  upon  the  loser's 
property  and  seize  the  chattels  included  in  the 
bill,  and  deliver  them  to  the  winner.  Frank- 
lin v.  Stoddart,  34  Minn.  247. 

Responsibility  for  Negligence.  —  A  stakeholder 
is  liable  for  negligence  as  a  bailee.  Woolf  v. 
Bernero,  14  Mo.  App.  518. 

New  Jersey.  —  In  Huncke  v.  Francis,  27  N. 
J.  L.  55;  Moore  v.  Trippe,  20  N.  J.  L.  263,  and 
Sutphin  v.  Crozer,  30  N.  J.  L.  257,  the  view 
taken  appears  to  coincide  with  the  text. 
Sutphin  v.  Crozer,  32  N.  J.  L.  462,  reversed  30 
N.  J.  L.  257,  supra,  and  applied  the  maxim  in 


pari  delicto  to  the  stakeholder.  Apparently  he 
is  then  held  to  be  a  party  to  the  gambling  con- 
tract. 

Wisconsin.  —  In  Murdock  v.  Kilbourn,  6  Wis. 
468,  it  was  held  that  neither  party  to  the  wager 
could  recover  money  deposited  in  the  hands 
of  a  stakeholder,  but  by  statute  the  law  was 
changed  so  that  either  party  could  recover 
from  the  stakeholder  even  if  the  latter  had 
paid  out  the  money.  Simmons  v.  Bradley,  27 
Wis.  689. 

Party  as  Stakeholder.  —  In  Manning  v.  Pur- 
cell,  7  De  G.  M.  &  G.  55,  24  L.  J.  Ch.  522,  it 
was  implied  thai  a  party  may  act  as  stake- 
holder. It  was  held  that  he  cannot  so  act  in 
Maguire  v.  Mears,  Daily  Reg.  (N.  Y.)  Oct.  29, 
1886. 

Poolseller  as  Stakeholder.  —  In  Jones  v. 
Cavanaugh,  149  Mass.  124,  it  was  held  that 
one  selling  pools  is  in  law  a  stakeholder,  and 
not  a  party  to  the  gambling  contract.  This 
view  finds  support  in  Ranne}'  v.  Flinn,  60  111. 
App.  104,  where  it  was  held  that  the  keeper  of 
the  gambling  house  where  money  is  lost, 
through  whose  agents'  hands  the  money 
passes,  is  not  necessarily  a  winner,  but  may 
be  a  stakeholder. 

Contrary  View. —  In  opposition  to  this  view, 
some  jurisdictions  hold  that  one  to  whom  the 
losses  are  to  be  paid  in  is  a  winner,  not  a 
stakeholder,  even  if  he  is  to  distribute  part  or 
all  of  his  gains  to  those  to  whom  he  has  lost. 
Thomas  v.  Griffin,  I  Ind.  App.  457;  Triplett  v. 
Seelbach,  91  Ky.  30;  White  v.  Wilson,  100  Ky. 
367;  Lear  v.  McMillen,  17  Ohio  St.  464.  See 
also  infra,  this  title,  Parlies  to  Agreements 
Collateral  to  a  Gambling  Contract — Brokers. 

The  two  theories  may  not  be  as  sharply  op- 
posed as  they  seem.  In  some  forms  of  gam- 
bling the  keeper  of  the  house  may  take  no 
part,  as  in  poker.  He  may  act  merely  as 
"  banker,"  that  is,  as  stakeholder.  See  for 
instance  Vincent  v.  Taylor,  60  Ohio  St.  309. 
If  he  takes  part,  he  is  of  course  no  longer  a 
mere  stakeholder.  In  other  games,  such  as 
roulette,  the  keeper  of  the  house  is  really  a 
party  to  the  gambling  contract.  This  is  clearly 
seen  where  only  one  player  takes  part  against 
him.  The  confusion  over  his  legal  status 
arises  where  several  play,  and  he  wins  from 
some,  and  immediately  pays  part  or  all  of  these 
winnings  over  to  others  as  his  losses.  But  the 
fact  that  he  is  a  party  to  several  gambling  con- 
tracts at  once  ought  not  to  alter  his  legal  rela- 
tion in  each  transaction.  As  for  pool  sellers,  it 
is  difficult  to  class  them  as  stakeholders  with- 
out classing  all  organizers  and  managers  of 
lotteries  in  the  same  category.  Logic  de- 
mands it.  The  adjudicated  cases  cited  make 
a  distinction. 
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either  party  may  repudiate  the  contract  at  any  time  prior  to  the  event,  and 
reclaim  his  stake,  even  if  the  stakeholder  has  parted  with  it.1 

(2)  To  Redeliver  Stake  to  Depositors.  —  If  he  prefers,  he  may  at  any  time 
refuse  to  act  as  stakeholder,  and  return  the  stakes  to  the  respective  depositors.* 

b.  After  Event  —  (1)  To  Deliver  Stake  to  Winner.  —  After  the  event,  if 
no  demand  be  made  by  the  loser  for  the  return  of  his  stake,  the  stakeholder 
may  deliver  the  stake  to  the  winner.3 

(2)  To  Redeliver  Stake  to  Depositors.  —  Or  he  may  at  any  time,  instead, 
return  the  stakes  to  the  parties  respectively  depositing  them.4 

4.  Liability  to  Parties  —  a.  To  WINNER.  —  The  winner  cannot 
from  the  stakeholder  the  whole  amount  in  his  hands.5 

b.  To  Depositors  Who  Repudiate  Wager  —  (1)  Before  Event. 
Either  party  to  a  gambling  contract  may,  at  any  time  before  the  event,  repu- 


recover 


1.  Stakeholder  Should  Not  Pay  Prematurely.  — 

In  Lewis  v.  Bruton,  74  Ala.  317,  49  Am.  Rep. 
816,  in  the  case  of  an  election  bet,  it  was  held 
that  payir.ent  by  the  stakeholder  to  the  winner 
before  the  official  certificate  of  election  was 
issued  was  premature,  and  would  not  protect 
him  in  a  suit  brought  by  the  loser  to  secure 
the  return  of  the  stake.  See  also  Brewer  v. 
Gobble,  32  111.  App.  115. 

Where  Gambling  Contracts  Are  Recognized  and 
Enforced  as  Legal,  the  part  of  the  contract  re- 
lating to  the  deposit  with  the  stakeholder  can 
be  altered  only  by  mutual  consent  of  the  par- 
ties to  the  gambling  contract  Emery  v.  Rich- 
ards, 14  M.  &  W.  728,  15  L.  J.  Exch.  49. 

2.  Eight  of  Stakeholder  to  Redeliver  Stake.  — 
Hence  the  winner  cannot  maintain  an  action 
against  the  stakeholder  for  the  stake  so  re 
turned.    Hayden  v.  Little,  35  Mo.  418. 

3.  Eight  of  Stakeholders  to  Deliver  to  Winner. 
—  Goldberg  v.  Feiga,  170  Mass.  146. 

Loser  an  Infant.  —  Even  if  the  loser  is  an 
Infant  he  cannot  recover  of  the  stakeholder 
where  the  stake  has  been  delivered  to  the  win- 
ner with  consent  of  the  loser.  McLean  z:  Wil- 
son, 36  111.  App.  657;  Trenery  v.  Goudie,  10b 
Iowa  693. 

If  the  Wager  Is  Lawful  and  enforceable  in  the 
jurisdiction  where  suit  is  brought,  the  stake- 
holder must  at  his  peril  deliver  the  stake  to 
the  real  winner.  Pickard  :■.  Bankes,  13  East 
20;  Thompson  v.  Crygier,  Liv.  Jud.  Opin.  49. 

4.  If  Wager  Unlawful.  —  If  the  gambling  con- 
tract is  not  enforceable  in  the  jurisdiction,  the 
winner  cannot  compel  payment  even  though 
the  stakeholder  would  be  protected  in  mak- 
ing it.  The  stakeholder  may  return  the  stakes 
to  the  respective  depositors.  Gatty  v.  Field, 
9  Q.  B.  431,  58  E.  C.  L.  431,  10  Jur.  980,  T5  L. 
J.  Q.  B.  408;  Savage  v.  Madder,  36  L.  J.  Exch. 
178,  :6  L.  T.  N.  S.  600,  16  W.  R.  910;  Lewis  v. 
Bruton,  74  Ala.  317,  49  Am.  Rep.  816;  Worth- 
ington  v.  Black,  13  Ind.  344. 

In  Manning  v.  Purcell,  7  De  G.  M.  &  G.  55, 
24  L.  J.  Ch.  522,  appeal  from  2  Smale  &  G. 
284,  A  was  a  party  to  a  gambling  contract  and 
also  assumed  to  act  as  stakeholder.  Before 
the  event  was  decided,  A  died.  His  widow,  as 
administratrix,  paid  the  entire  stake,  includ- 
ing A's  share,  to  the  winner.  It  was  held  that 
this  payment  was  not  to  be  charged  against 
the  estate.  The  court  apparently  assumed 
that  A  was  a  stakeholder,  but  that  on  his 
death  the  stakes  should  have  been  returned 
to  the  parties. 


5.  Whole  Deposit  Not  Recoverable  by  Winner 

—  England.  —  Gatty  v.  Field,  9  Q.  B.  431,  58 
E.  C.  L.  431,  10  Jur.  980,  15  L.  J.  Q.  B.  408; 
Savage  v.  Madder,  36  L.  J.  Exch.  178,  16  L. 
T.  N.  S.  600,  15  W.  R.  910;  Davenport  v. 
Davies,  1  M.  &  W  570,  Tyrw.  &  G.  931;  Burn 
v.  Taylor,  cited  in  R.  &  M.  28,  note  a.  21  E.  C. 
L.  374,  note  a. 

Arkansas.  —  McLain  v.  Huffman,  30  Ark. 
428. 

California.  —  Hill  v.  Kidd,  43  Cal.  615. 
Connecticut.  —  Conklin  v.  Roberts,  36  Conn. 
461. 

Delaware.  —  Porter  v.  Sawyer,  1  Harr.  (Del.) 
517. 

Indiana.  —  Worthington  v.  Black,  13  Ind. 
344- 

Missouri.  —  Hayden  v.  Little,  35  Mo.  418. 
Ne-w  York.  —  Zielly  v.  Warren,  17  Johns. 
(N.  Y.)  192. 

South  Carolina.  —  Curley  v.  Berry,  1  Bailey' 
L.  (S.  Car.)  593. 

Even  Where  Stakeholder  Has  Given  His  Own 
Check.  —  This  principle  holds  good  even  where 
the  stakeholder  has  gone  so  far  as  to  give  his 
own  check  in  payment.  Conklin  v.  Roberts, 
36  Conn.  461. 

Lawful  Contract.  —  In  jurisdictions  where  the 
particular  gambling  contract  is  enforced,  the 
winner  can  recover  the  whole  stake.  Sadler 
v.  Smith,  L.  R.  4  Q.  B.  214,  38  L.  J.  Q.  B.  91, 
19  L.  T.  N.  S.  779,  17  W.  R.  371,  affirmed  L. 
R.  5  Q.  B.  40,  39  L.  J.  Q.  B.  17,  21  L.  T.  N.  S. 
502,  18  W.  R.  148;  Ross  v.  Green,  4  Harr. 
(Del.)  308;  Henderson  v.  Stone,  I  Mart.  N.  S- 
(La.)  639;  Moore  v.  Johnston,  8  La.  Ann. 
488. 

Missouri  Cases. —  In  Wimer  v.  Pritchartt, 
16  Mo.  252,  A  and  B  bet  and  deposited  their 
stakes  in  C's  hands.  A  won.  B  did  not  de- 
mand the  stakes,  and  A's  creditors  garnisheed 
the  whole  amount  in  C's  hands.  It  was  held 
that  C  must  pay  the  whole  amount  to  A's  cred- 
itors. This  seems  to  be  modified  by  Hayden 
v.  Little,  35  Mo.  418.  The  earlier  case  may 
be  explained  as  not  coming  under  the  provi- 
sions of  the  statutes  then  in  force  forbidding 
certain  gambling  contracts.  Unless  it  can  be 
so  explained  it  is  contrary  to  the  doctrine  in 
Reynolds  v.  McKinney,  4  Kan.  94,  89  Am. 
Dec.  602,  and  Clark  v.  Gibson,  12  N.  H.  387,  in 
which  cases  it  was  held  that  the  general  cred- 
itors of  either  party  may  repudiate  the  gam- 
bling contract  and  recover  the  stake  from  the 
stakeholder. 
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diate  such  gambling  contract  and  withdraw  his  stake  from  the  hands  of  the 
stakeholder,  by  giving  notice  of  such  repudiation  to  the  stakeholder.1 

(2)  After  Event  but  Before  Payment  to  Winner.  — The  great  weight  of 
authority  is  that  after  the  event  cither  party  may  still  repudiate  the  gam- 
bling contract  and  withdraw  his  stake  from  the  stakeholder,  by  giving  notice  to 
the  stakeholder  of  such  repudiation,  provided  that  such  notice  is  given  to  the 
stakeholder  before  the  stakeholder  has  in  good  faith  paid  to  the  winner  the 
stakes  deposited.3 

1.  Right  of  Depositors  to  Reclaim  Stake  Before 
Event  —  England.  —  Varney  v.  Hickman,  5  C. 
B.  271,  57  E.  C.  L.  271,  5  Dowl.  &  L.  364,  17 
L.  J.  C.  PI.  102;  Carr  v.  Martinson,  1  El.  <X  El. 
456,  102  E.  C.  L.  456.  28  L.  J.  Q.  B.  126,  5  Jur. 
N.  S.  788,  7  W.  R.  293;  Martin  v.  Hewson,  29 
Eng.  L.  &  Eq.  424,  10  Exch.  737,  1  Jur.  N.  S. 
214:  Diggle  v.  Higgs,  2  Ex.  D.  422,  46  L.  J. 
Exch.  D.  721,  37  L.  T.  N.  S.  27,  25  W.  R.  777; 
Hampden  v.  Walsh,  1  Q.  B.  D.  189;  Trimble 
v.  Hill  5  App.  Cas.  342,  49  L.  J.  P.  C.  49,  42 
L.  T.  N.  S.  103,  28  W.  R.  479;  O'Sullivan  v. 
Thomas,  (1895)  1  Q.  B.  698.  64  L.  J.  Q.  B.  398, 
72  L.  T.  N.  S.  285,  43  W.  R.  269,  15  Reports 
253- 

Canada.  —  Kinney  v.  Stubbs,  9  New  Bruns. 
126;  Ryerson  v.  Derby,  10  Nova  Scotia  13; 
Trebilcock  v.  Walsh,  21  Ont.  App.  55. 

Arkansas. — Jeffreys.  Ficklin,  3  Ark.  227, 

36  Am  Dec.  456 
California.  —  Hardy  v.  Hunt,  II  Cal.  343,  70 

Am.  Dec.  787;  Johnston  v.  Russell,  37  Cal. 
670;  Wise  v.  Rose,  110  Cal.  159. 

Colorado.  —  Corson  v.  Neatheny,  9  Colo.  212. 

Illinois. — Parmelee  v.  Rogers,  26  111.  56; 
Stevens  v.  Sharp,  26  111.  404. 

Indiana. — Taylor  v.  Moore,  20  Ind.  App. 
654. 

Massachusetts.  —  Fisher    v.    Hildreth,  117 
Mass.  558. 

Missouri.  —  Ryan  v.  Judy,  7  Mo.  App.  74; 
Weaver  z:  Harlan,  48  Mo.  App.  319. 

New  York.  —  Like  v.  Thompson,  9  Barb.  (N. 
Y.)  315;  Rust  v.  Gott,  9  Cow.  (N.  Y.)  175; 
Yates  v.  Foot,  12  Johns.  (N.  Y.)  1,  reversing 
earlier  cases;  Vischer  v.  Yates,  11  Johns.  (N. 
Y.)  23. 

Ohio.  —  Barrett  v.  Neill,  Wright  (Ohio)  472. 
Oklahoma.  —  Dunn  v.  Drummond,  4  Okla. 
461. 

Oregon.  — Bernard  v.  Taylor,  23  Oregon  416, 

37  Am.  St.  Rep.  693. 
Pennsylvania.  —  Siegel  v.  Funk,  3  Pittsb. 

(Pa.)  28. 

Order  of  Court  No  Protection  to  Stakeholder.  — 
In  Hardy  v.  Hunt,  11  Cal.  343,  70  Am.  Dec. 
787,  A  gave  to  his  agent  B  some  money  to  put 
up  for  him  in  a  bet  with  C.  The  money  was 
deposited  with  D  as  stakeholder.  Subse- 
quently it  was  garnisheed  by  B's  creditors. 
A  notified  D  that  it  was  his  money.  D  was 
ordered  by  the  court  to  pay  the  money  over  to 
B's  creditors,  and  did  so.  A  then  sued  D  for 
the  money.  It  was  held  that  he  was  entitled 
to  recover,  as  he  was  not  suing  on  the  unlaw- 
ful contract,  and  the  order  of  the  court  did  not 
protect  D. 

Agent  Not  Empowered  as  Such  to  Demand  Stake. 
—  The  agent  in  whose  name  the  contract  is 
made  has  no  power  to  repudiate  the  contract 
and  recover  the  stake.  Donahoe  v.  McDonald, 
93  Ky  123 ;  Reichly  v.  Maclay.2  W.  &  S.  (Pa,)  59. 


2.  Right  of  Depositor  to  Reclaim  Stake  After 
Event  but  Before  Payment — England. — Hastelow 
v.  Jackson,  8  B.  &  C.  221,  15  E.  C.  L.  204,  2 
M.  &  R.  209;  Hodson  v.  Terrill,  1  Cromp.  & 
M.  797,  3  Tyrw.  929;  Batson  v.  Newman,  I  C. 
P.  D.  573,  25  W.  R.  85;  Robinson  v.  Mearns,  6 
Dowl.  &  R.  26,  16  E.  C.  L.  253;  Taylor  v.  Len- 
dey,  9  East  49;  Hampden  v.  Walsh,  I  Q.  B. 
D.  189,  45  L.  J.  Q.  B.  238,  33  L.  T.  N.  S.  852, 
24  W.  R.  607,  16  Moak  282;  Smith  v.  Bick- 
more,  4  Taunt.  474;  Cotton  v.  Thurland,  5  T. 
R.  405;  Savage  v.  Madder,  36  L.  J.  Exch.  178; 
Brandon  v.  Hibbert,  4  Campb.  37;  Graham  v. 
Thompson,  2  Ir.  C.  L.  64,  16  W.  R.  206. 

Canada.  —  Davis  v.  Hewitt,  9  Ont.  435;  Shel- 
don v.  Law,  3  U.  C.  Q.  B.  O.  S.  85. 

Alabama.  —  Wood  v.  Duncan,  9  Port.  (Ala.) 
227;  Schackleford  v.  Ward,  3  Ala.  37,  36  Am. 
Dec.  435;  Ivey  v.  Phifer,  11  Ala.  535;  Lewis 
v.  Burton,  74  Ala.  317,  49  Am.  Rep.  816. 

Arkansas.  —  McLain  v.  Huffman,  30  Ark. 
428. 

Connecticut.  —  Wheeler  v.  Spencer,  15  Conn. 
28;  Conklin  v.  Roberts,  36  Conn.  461;  Hale  v. 
Sherwood,  40  Conn.  332,  16  Am.  Rep.  37. 

Georgia. — Alford  v.  Burke,  21  Ga.  46,  68 
Am.  Dec.  449;  Leverett  v.  Stegall,  23  Ga.  257; 
Colson  v.  Meyers,  80  Ga.  499. 

Illinois.  —  Petillon  v.  Hippie,  90  111.  420,  32 
Am.  Rep.  31;  Doxey  v.  Miller,  2  III.  App.  30. 

Indiana.  —  Alexanders.  Mount,  10  Ind.  161; 
Morris  v.  Philpot,  n  Ind.  447;  Burroughs  v. 
Hunt,  13  Ind.  178. 

Iowa.  —  Shannon  v.  Baumer,  10  Iowa  210; 
Adkins  v.  Flemming,  29  Iowa  122. 

Kansas.  —  Reynolds  v.  McKinney,  4  Kan. 
94,  89  Am.  Dec.  602;  Jennings  v.  Reynolds,  4 
Kan.  110;  Cleveland  v.  Wolff,  7  Kan.  184; 
Pollock  v.  Agner,  54  Kan.  618. 

Kentucky.  —  Hickman  v.  Littlepage,  2  Dana 
(Ky.)  344;  Conner  v.  Pagland,  15  B.  Mon.  (Ky.) 
634;  Hutchings  v.  Stilwell,  18  B.  Mon.  (Ky.) 
776. 

Maine.  —  Lewis  v.  Littlefield,  15  Me.  233,  17 
Me.  40,  note;  Stacy  v.  Foss,  13  Me.  335,  36. 
Am.  Dec.  755;  House  v.  McKenney,  46  Me. 
94;  Gilmore  v.  Woodcock,  69  Me.  118,  31  Am. 
Rep.  255;  McDonough  v.  Webster,  68  Me. 
530. 

Massachusetts.  —  McKees.  Manice,  11  Cush. 
(Mass.)  357;  Ball  v.  Gilbert,  12  Met.  (Mass.) 
399;  Love  v.  Harvey,  114  Mass.  80;  Morgan 
v.  Beaumont,  121  Mass.  7. 

Michigan.  —  Whitwell  v.  Carter,  4  Mich.  329. 
Minnesota. — Wilkinson  v.  Towsley,  16  Minn. 
299,  10  Am.  Rep.  139. 

Missouri.  —  Weaver  v.  Harlan,  48  Mo.  App. 
319- 

Nebraska.  —  Riddle  v.  Perry,  19  Neb.  505; 
Deaver  v.  Bennett,  29  Neb.  812,  26  Am.  St. 
Rep.  415. 

New  Hampshire.  —  Perkins  v.  Eaton,  3  N. 
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(3)  After  Payment  to  Winner  —  General  Rule.  —  If  no  notice  of  repudiation 
of  the  gambling  contract,  with  demand  for  return  of  the  stake,  be  given  to 
the  stakeholder  before  he  has  paid,  in  good  faith,  the  stakes  to  the  winner, 
he  is  protected  against  action  brought  by  the  loser,1  unless  he  is  made  liable 
by  statute.8 

5.  Demand  —  a.  Demand  of  Whole  Sum  under  Claim  of  Being 
Winner.  —  A  demand  upon  the  stakeholder  for  the  whole  amount,  under 


H.  152;  Hoit  v.  Hodge,  6  N.  H.  104,  25  Am. 
Dec.  451- 

New  York.  —  O'Maley  v.  Reese,  6  Barb.  (N. 
Y.)  658;  Allen  v.  Ehle,  7  Cow.  (N.  Y.)  496; 
Simmons  v.  Borland,  10  Johns.  (N.  Y.)  468; 
Fowler  v.  Van  Surdam,  1  Den.  (N.  Y.) 
557;  McKeon  v.  Caherty,  3  Wend.  (N.  Y.)4g5, 
affirming  I  Hall  (N.  Y.)  305;  Stoddard  v.  Mc- 
Auliffe,  81  Hun  (N.  Y.)  524;  Mahony  v. 
O'Callaghan,  38  N.  Y.  Super.  Ct.  461. 

North  Carolina.  —  Wood  v.  Wood,  3  Murph. 
(7  N.  Car.)  172;  Forrest  v.  Hart,  3  Murph.  (7 
N.  Car.)  458. 

Oklahoma.  —  Dunn  v.  Drummond,  4  Okla. 
461. 

Oregon.  —  Bybee  v.  Burbank,  2  Oregon  295; 
Willis  v.  Hoover,  9  Oregon  418. 

Pennsylvania.  —  McAllister  v.  Hoffman,  16 
S.  &  R.  (Pa.)  14:,  16  Am.  Dec.  556;  Reichly  v. 
Maclay,  2  W.  &  S.  (Pa.)  59;  Conklin  v.  Con- 
way, 18  Pa.  St.  329. 

Rhode  Island.  — Atwood  v.  Weeden,  12  R.  I. 
293;  McGrath  v.  Kennedy,  15  R.  I.  209. 

South  Carolina.  —  Livingston  v.  Wootan,  I 
Nott  &  M.  (S.  Car.)  179;  Bledsoe  v.  Thomp- 
son, 6  Rich.  L.  (S.  Car.)  44,  57  Am.  Dec.  777. 

Tennessee. — Guthman  v.  Farker,  3  Head 
(Tenn.)  234:  Perkins  v.  Hyde,  6  Yerg.  (Tenn.) 
288;  Lillard  v.  Mitchell,  (Tenn.  Ch.  1896)  37  S. 
W.  Rep.  702. 

Texas.  —  Lewy  v.  Crawford,  5  Tex.  Civ. 
App.  293. 

Vermont. — Tarleton  v.  Baker,  18  Vt.  9,  44 
Am.  Dec.  358. 

Contrary  View.  —  Some  courts  have  held  that 
after  the  event  it  is  too  late  to  repudiate  the 
gambling  contract.  Brandon  v.  Hibbert,  4 
Campb.  37:  Johnston  v.  Russell,  37  Cal.  670; 
Davis  v.  Holbrook,  1  La.  Ann.  176;  Hickerson 
v.  Benson,  8  Mo.  8,  40  Am.  Dec.  115;  Ryan  v. 
Judy,  7  Mo.  App.  74. 

New  York  Cases.  —  In  Like  v.  Thompson,  9 
Barb.  (N.  Y.)  315,  it  was  held  that  the  demand 
for  return  of  stakes  came  too  late  after  the 
event. 

In  Rust  v.  Gott,  9  Cow.  (N.  Y.)  175,  it  was 
held  that  a  demand  after  the  event,  but  before 
its  result  was  known,  was  not  too  late. 

In  Yates  v.  Foot,  12  Johns.  (N.  Y.)  1,  it  was 
held  that  demand  after  the  event  was  known 
was  too  late;  reversing  Vischer  v.  Yates,  11 
Johns.  (N.  Y.)  23.  This  last  decision  was  soon 
altered  by  statute,  and  has  been  much  criti- 
cised and  little  followed. 

Statutory  Change.  —  In  most  of  these  jurisdic- 
tions holding  that  a  demand  for  return  of  the 
stakes  comes  too  late  after  the  event,  subse- 
quent statutes  have  changed  the  rule  and 
allow  the  loser  to  recover  on  notice,  even  after 
the  event  but  before  the  stakeholder  has 
actually  paid  the  money  out.  But  the  terms 
of  these  statutes  must  be  followed  strictly.  If 
debt  is  the  action  prescribed,  assumpsit  will 


not  lie.  McKeon  v.  Caherty,  1  Hall  (N.  Y.) 
305,  affirmed  3  Wend.  (N.  Y.)  495. 

New  Jersey  Cases.  —  In  Sutphin  v.  Crozer,  32 
N.  J.  L.  462,  reversing  30  N.  J.  L.  257,  it  was 
held  that  the  depositor  who  has  only  made  de 
mand  after  the  event,  though  before  the  money 
has  been  paid  over,  cannot  recover.  This  case 
reversed  in  effect  Huncke  v.  Francis,  27  N.J. 
L.  55,  and  Moore  v.  Trippe,  20  N.  J.  L.  263. 
The  law  was  subsequently  changed  by  statute. 
Hensler  v.  Jennings,  62  N.  J.  L.  209. 

Stakeholder's  Expenses.  —  In  such  a  rescission 
of  a  gambling  contract  the  stakeholder  cannot 
retain  even  necessary  expenses  to  which  he 
has  been  put,  as,  for  instance,  part  of  the 
stakes  expended  in  hiring  a  racecourse  in  ac- 
cordance with  the  agreement.  Morgan  v. 
Beaumont,  121  Mass.  7. 

Amount  of  Recovery.  —  In  the  absence  of  any 
evidence  tending  to  show  that  the  stakeholder 
has  converted  the  stake  to  his  own  use,  the 
depositor  can  recover  only,  the  value  of  the 
stake  at  the  time  of  bringing  suit.  Hence  if 
banknotes  are  deposited,  and  the  bank  be- 
comes insolvent,  and  the  notes  of  little  or  no 
value,  only  such  value  can  be  recovered. 
Fowler  v.  Van  Surdam,  I  Den.  (N.  Y.)  557. 

When  Legal.  —  When  the  contract  is  legal 
and  enforceable,  the  loser  has  of  course  no 
right  to  rescind  after  the  event,  as  he  had  no 
such  right  before  the  event.  Marryatz/.  Brod- 
erick,  2  M.  &  W.  369. 

1.  Stakeholder  Not  Liable  After  Payment  — 
Georgia.  —  Colson  v.  Meyers.  80  Ga.  499. 

Indiana.  —  Frybarger  v .  Simpson,  n  Ind.  59. 

Iowa. — Shannon  v.  Baumer,  10  Iowa  210; 
Thrift  v.  Redman,  13  Iowa  25;  Adkins  v.  Flem- 
ming,  29  Iowa  122. 

Massachusetts.  —  Patterson  v.  Clark,  126 
Mass.  531;  Goldberg  v.  Feiga,  170  Mass 
146. 

Nebraska.  —  Riddle  v.  Perry,  19  Neb.  505. 

New  York.  —  Storey  v.  Brennan,  15  N.  Y. 
524,  69  Am.  Dec.  629. 

Pennsylvania. —  Frick  v.  Hammond,  2  Clark 
(Pa.)  156,  3  Pa.  L.  J.  Rep.  413. 

Tennessee.  —  Bates  v.  Lancaster,  10  Humph. 
(Tenn.)  134,  51  Am.  Dec.  696. 

2.  Stakeholder  Hade  Absolutely  Liable  by  Stat- 
ute.—  Hensler  v.  Jennings,  62  N.  J.  L.  209; 
Ruckman  v.  Pitcher,  I  N.  Y.  392,  20  N.  Y. 
9;  Mahony  v.  O'Callaghan,  38  N.  Y.  Super. 
Ct.  461;  App  v.  Coryell,  3  P.  &  W.  (Pa.) 
494;  Columbia  Bank,  etc.,  Co.  v.  Holde 
man,  7  W.  &  S.  (Pa.)  233,  42  Am.  Dec.  229; 
Fiick  v.  Hammond,  2  Clark  (Pa.)  156,  3  Pa.  L 
J.  Rep.  413;  Simmons  v.  Bradley,  27  Wis 
689;  Harnden  v.  Melby,  90  Wis.  5. 

These  statutes  may  single  out  particular 
forms  of  betting  only.  Ruckman  v.  Pitcher, 
1  N.  Y.  392;  Storey  v.  Brennan,  15  N.  Y.  524. 
69  Am.  Dec.  629;  Frick  v.  Hammond,  2  Clark 
(Pa.)  156,  3  Pa.  L.  J.  Rep.  413- 
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claim  that  the  one  so  demanding  is  the  winner,  with  an  order  not  to  pay  it 
over  to  the  adversary  party,  is,  according  to  the  better  opinion,  not  a  repudi- 
ation of  the  contract,  so  as  to  render  the  stakeholder  liable  to  the  person  mak- 
ing the  demand  for  the  amount  deposited  by  him.1  Some  of  the  authorities, 
however,  take  a  contrary  view,  holding  that  the  stakeholder  must  at  all  events 
return  to  the  party  making  the  demand  the  stake  by  him  deposited,  even 
though  he  prove  to  be  the  loser.8 

b.  Suit  as  Substitute  for  Demand.  —  It  is  not  necessary  to  prove 
demand  for  the  return  of  the  stake,  to  enable  the  depositor  to  recover  from  the 
stakeholder,  where  suit  is  brought  before  the  stakeholder  has  paid  the  money.* 
But  the  cases  are  not  in  accord.4 

c.  As  Condition  Precedent  to  Recovery  of  Costs  and  Interest.  — 
Demand  upon  the  stakeholder  before  suit  is  brought  is  necessary  to  charge 
him  with  costs  of  an  action  and  interest.5 

d.  Form  of  Demand.  —  The  demand  that  must  be  made  before  the  stake- 
holder pays  over  the  stakes  must  show  clearly  that  the  loser  orders  him  to 
keep  the  money,  and  not  to  pay  it.  The  motion,  either  real  or  assigned, 
for  this  notice  is  immaterial.6 

6.  Liability  to  Real  Owner  of  Stake  Deposited  Without  His  Consent.  —  The  real 
owner  of  the  thing  staked  can  repudiate  the  contract  so  far  as  it  affects  his 
property,  and  can  recover  such  property  from  the  stakeholder  without  the  aid 
of  a  statute.7 


1.  Demand  for  Whole  Deposit  Insufficient  as  De- 
mand of  Deposit  of  Loser.  —  Hale  v.  Sherwood, 
40  Conn.  332,  16  Am.  Rep.  37;  Porter  v.  Saw- 
yer, 1  Harr.  (Del.)  517;  Okerson  v.  Crittenden, 
62  Iowa  297;  Patterson  v.  Clark,  126  Mass. 
531;  McElwain  v.  Mercer,  9  Ir.  C.  L.  13. 

Suit  by  Winner  for  Whole  Deposit. —  It  has 
been  held  that  if  the  winner  demands  and  sues 
for  the  whole  sum  deposited  by  both  parties 
to  the  agreement,  he  cannot  recover  anything, 
as  he  sues  in  affirmance  of  the  contract.  Gatty 
v.  Field,  9  Q.  B.  431,  58  E.  C.  L.  431,  10  Jur. 
980;  Savage  v.  Madder,  36  L  J.  Exch.  178,  16 
L.  T.  M.  S.  600;  Davenport  v.  Davies,  I  M.  & 
W.  570,  Tyrw.  &  G.  931;  Mearing  v.  Hellings, 
14  M.  &  W.  711. 

2.  Demand  of  Whole  as  Winner  Held  Sufficient. 

—  Squires  v.  Whisken,  3  Campb.  140;  Carr  v. 
Martinson,  I  El.  &  El.  456,  102  E.  C.  L.  456, 
28  L.  J.  Q.  B.  126,  5  Jur.  N.  S.  788,  7  W.  R. 
293;  Hastelow  v.  Jackson,  8  B,  &  C.  221,  15  E. 
C.  L.  204;  Fowler  v.  Van  Surdain,  1  Den.  (N. 
Y.)  557;  Perkins  v.  Hyde,  6Yerg.  (Tenn.)  288. 

Effect  of  Suit  by  Winner  for  Whole  Sum.  —  It 
has  been  held  that  if  the  winner  demands  and 
sues  for  the  whole  stake  deposited,  he  can  re- 
cover his  own  share  and  no  more.  Marcotte 
v.  Perras,  6  Quebec  Q.  B.  400.  See  also  Bate 
v.  Cartwright,  7  Price  540,  21  Rev.  Rep.  767. 

3.  Suit  Substitute  for  Demand.  —  Pearce  v. 
Provost,  4  Houst.  (Del.)  467;  Alexander  v. 
Mount,  10  Ind.  161;  Ball  v.  Gilbert,  12  Met. 
(Mass.)  399.  See  also  Ward  v.  Ritt,  13  Cine. 
L.  Bui.  138,  reversing  10  Am.  L.  Rec.  567,  6 
Ohio  Dec.  (Reprint)  1129. 

4.  Demand  Before  Bringing  Suit  Is  Necessary. 

—  Dancy  v.  Phelan,  82  Ga.  243.  See  also 
Kinney  v.  Stubbs,  9  New  Bruns.  126. 

In  Jones  v.  Cavanaugh,  149  Mass.  124,  it 
was  said  that  demand  before  suit  was  neces- 
sary to  charge  the  stakeholder.  This  case  did 
not  assume  to  overrule  Ball  v.  Gilbert,  12  Met. 
(Mass.)  399,  though  it  seems  inconsistent 
therewith. 


See  further  the  title  Demand,  vol.  9,  p.  209. 
note  1. 

5.  Demand  Necessary  to  Charge  Stakeholder  with 
Costs  and  Interest.  —  Corson  v.  Neatheny,  9 
Colo.  212;  Doxey  v.  Miller,  2  111.  App.  30. 
See  further  the  title  Interest. 

6.  Forms  Sufficient. —  A  simple  notice  not  to 
pay  is  sufficient.  Shackleford  v.  Ward,  3  Ala. 
37,  36  Am.  Dec.  435- 

So  is  a  notice  not  to  pay  over  the  stakes  un- 
less all  the  judges  decide  the  race  adverse  to 
the  interest  of  the  party  giving  notice,  where 
one  judge  actually  refuses  to  concur.  Ivey  v. 
Phifer,  11  Ala.  535. 

So  is  an  explicit  order  not  to  pay  the  other 
party,  even  though  based  on  the  erroneous 
theory  that  by  the  custom  of  betting  that  par- 
ticular bet  was  drawn  by  events  subsequently 
happening.    Fisher  v.  Hildreth,  117  Mass.  558. 

Forms  Insufficient.  —  Apparently  contrary  to 
the  preceding  cases,  it  was  held  that  notice 
not  to  pay  the  winner,  as  the  loser  would  prob- 
bly  contest  the  election,  was  insufficient.  Col- 
son  v.  Meyers,  80  Ga.  499. 

In  harmony  with  the  preceding  cases,  but  to 
be  distinguished  from  them,  it  was  held  that 
notice  to  wait  a  while  until  the  loser  could  see 
whether  the  winner  would  take  in  payment 
certain  judgments,  was  not  a  good  notice  in 
law,  where  the  stakeholder  delayed  payment 
until  after  the  winner  had  definitely  refused  to 
take  the  judgments.  Frybarger  v.  Simpson, 
11  Ind.  59. 

Nor  was  it  a  good  demand  in  law  where  the 
loser  notified  the  stakeholder  not  to  pay  until 
the  result  should  be  clearly  ascertained,  and 
the  stakeholder  obeyed,  and  then  paid  the 
winner.    Burroughs  v.  Hunt,  13  Ind.  178. 

Nor  was  a  notice  not  to  pay  until  further  no- 
tice good  as  notice  to  the  stakeholder  of  a  re- 
pudiation of  the  wager.  Trenery  v.  Goudie, 
106  Iowa  693,  citing  and  approvitzg  Okerson  v. 
Crittenden,  62  Iowa  297. 

7.  Bight  of  Beal  Owner  Where  Stake  Is  Depos- 
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7.  Liability  to  General  Creditors  of  Depositor.  —  In  some  jurisdictions  the 
general  creditors  of  a  party  to  a  gambling  contract  may  repudiate  such  con- 
tract and  attach  the  thing  staked  in  the  hands  of  the  stakeholder,  by  garnishee 
process.1 

8.  Liability  for  Deposit  Owned  in  Part  by  Others  than  Depositor.  —  The  law 

recognizes  no  joint  ownership  of  separate  depositors,  and  a  loser  can  recover 
only  for  his  own  deposit.3 

9.  Statutory  Liability  to  the  Public  or  to  Informer,  —  In  some  jurisdictions 
property  deposited  with  a  stakeholder  as  a  stake  in  a  gambling  contract  is  for- 
feited to  the  state,  to  some  charitable  organization,  or  to  a  common  informer.3 

10.  Right  of  Depositor  in  Equity.  —  Equity  will  aid  the  loser  to  recover  his 
money  from  the  stakeholder.4 

XIII.  Parties  to  Agreements  Collateral  to  a  Gambling  Contract  — 
1.  Agents  Other  than  Brokers  —  a.  In  General.  —  Strictly  speaking,  the  law 
of  agency  does  not  apply  to  gambling  contracts  in  most  jurisdictions.5 

b.  Liability  to  Principal  for  Property  Advanced.  —  But  the  agent 
is  not  allowed  to  retain  the  property  intended  for  gambling.  In  an  action 
against  him  by  his  principal,  the  illegality  of  his  principal's  intention  is  no- 
defense  to  his  breach  of  trust.6 

c.  Whether  Liable  to  Principal  for  Winnings  Received  from 
Loser.  —  One  group  of  authorities  hold  that  the  agent  is  not  bound  to  pay 
to  his  principal  money  received  by  him  from  the  loser  in  a  gambling  contract 
for  the  use  of  his  principal ;  7  another  group  hold  that  a  recovery  can  be  had  in 


ited  Without  His  Consent.  —  Eltham  v.  Kings- 
man,  I  B.  &  Aid.  683;  Donahoe  v.  McDonald, 
92  Kv.  123;  Reichly  v.  Maclay,  2  W.  &  S. 
(Pa.)  '59. 

The  right  continues  until  the  stakeholder  in 
good  faith  pays  over  the  stake  to  the  winner. 
Pollock  v.  Agner,  54  Kan.  618. 

1.  Liability  to  Creditors  of  Depositor. —  Rey- 
nolds v.  McKinney,  4  Kan.  94,  89  Am.  Dec. 
602;  Wimer  v.  Pritchartt,  16  Mo.  252;  Clark 
v.  Gibson,  12  N.  H.  387.  In  the  last  case  the 
court  limited  the  right  of  general  creditors  to 
repudiate  the  contract  and  recover  the  stake 
from  the  stakeholder,  to  the  case  where  the 
party  to  the  gambling  contract  is  insolvent 
and  if  the  stake  is  paid  over  to  the  winner  the 
loser's  creditor  will  suffer. 

Assignee  for  Benefit  of  Creditors. — The  assignee 
for  the  benefit  of  creditors  can  repudiate  the 
contract  and  recover  the  stake.  Cannan  v. 
Bryce,  3  B.  &  Aid.  179. 

2.  Part  Owner  Can  Recover  Only  His  Own  Prop- 
erty.—  Toney  v.  Snyder,  50  Iowa  73;  Reichly 
v.  Maclay,  2  W.  &  S.  (Pa.)  59;  Harnden  v. 
Melby,  go  Wis.  5. 

Contrary  View. —  In  Humphreys  v.  Magee, 
13  Mo.  435,  it  was  held  that  where  one  bets  for 
several  and  deposits  the  stakes  for  them,  he 
can  recover  the  entire  stake  thus  deposited  by 
an  action  in  his  own  name. 

3.  Statutory  Liability  of  Stakeholder  to  Public 
or  Informer. —  Hickman  v.  Littlepage,  2  Dana 
(N.  Y.)  344;  Doyle  v.  Baltimore  County,  12 
Gill  &  J.  (Md.)  484;  People  v.  Fallon.  152  N. 
Y.  I;  Forscht  v.  Green,  53  Pa.  St.  138  [overrul- 
ing Williams  v.  Nickins,  2  Clark  (Pa.)  128, 
3  Pa.  L.  J.  Rep.  388];  Parker  v.  Morrison,  26 
Pittsb.  Leg.  J.  (Pa.)  85;  Directors  v.  Phipps,  I 
Chest.  Co.  Rep.  (Pa.)  25;  Harnden  v.  Melby, 
90  Wis.  5. 

In  the  Pennsylvania  cases  above  cited  this 
right  of  forfeiture  is  declared  superior  to  the 


right  of  the  loser  to  recover,  during  the  time 
in  which  the  forfeiture  is  enforceable. 

In  Maine,  however,  it  is  held  that  the  loser 
may  recover  his  stake  if  the  party  entitled  to 
the  forfeiture  takes  no  steps  to  assert  his  right. 
Gilmore  v.  Woodcock,  69  Me.  118,  31  Am.  Rep. 
255- 

4.  Injunction  in  Favor  of  Loser.  —  Thus  when 
the  stakeholder  is  still  in  possession  of  the 
stake,  but  in  spite  of  demand  by  the  loser 
threatens  to  pay  it  to  the  winner,  equity  will 
enjoin  him  from  so  doing.  Petillon  v.  Hippie, 
90  111.  420,32  Am.  Rep.  31;  Dauler  v.  Hartley, 
178  Pa.  St.  23. 

5.  Agency  Does  Not  Exist  in  Gambling  Con- 
tracts.—  Fortenbury  v.  State,  47  Ark.  188; 
Pearce  v.  Foote,  113  111.  228,  55  Am.  Rep.  414: 
Jamieson  v.  Wallace,  167  111.  388,  59  Am.  St. 
Rep.  302,  affirming  60  111.  App.  610;  Carroll  v. 
Holmes,  24  111.  App.  453;  Nolan  v.  Clark,  91 
Me.  38;  Mexican  International  Banking  Co. 
v.  Lichtenstein,  10  Utah  338.  See  further 
infra,  this  section.  Brokers. 

The  word  "  agent "  will  be  used  in  this 
article  for  want  of  a  better.  The  cases  cited 
will  show  that  the  principles  which  govern  the 
law  of  agency  do  not  apply  to  one  who 
assumes  to  make  a  gambling  contract  for 
another. 

6.  Agent  Liable  for  Property  Received  from 
Principal.  —  Morgan  v.  Groff,  4  Barb.  (N.  Y.) 
524,  overruling  5  Den.  (N.  Y.)  364,  49  Am.  Dec. 
273;  Repplie  v.  Jacobs,  149  Pa.  St.  167;  Mc- 
Naughton  v.  Haldeman,  160  Pa.  St.  144.  See 
also  infra,  this  section,  Brokers. 

7.  Agent  Not  Liable  to  Principal  for  Property 
Paid  by  Losers —  Georgia.  —  Porter  v.  Massen 
gale,  68  Ga.  296;  Clarke  v.  Brown,  77  Ga.  606, 
4  Am.  St.  Rep.  98. 

Indiana.  —  Nave  v.  Wilson,  12  Ind.  App. 
38.  • 

Maryland.  —  Burt  v.  Myer,  71  Md.  467. 
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such  cases.1  Mucli  depends  upon  the  general  scope  of  the  statutes  rendering 
gaming  contracts  void  or  illegal. 

d.  Right  of  Principal  to  Revoke  Authority  and  Recover  Prop- 
erty Advanced  —  (i)  In  United  States.  —  Even  in  the  absence  of  a  special 
statute,  the  principal  may,  at  any  time  before  the  agent  has  actually  paid  the 


Michigan.  —  Helber  v.  Schantz,  109  Mich. 
'669. 

New  Hampshire.  —  Roby  v.  West,  4  N.  H. 
285,  17  Am.  Dec.  423;  Udall  v.  Metcalf,  5  N. 
H.  396. 

New  York.  —  Where  by  statute  the  sale  of 
lottery  tickets  is  unlawful,  a  principal  cannot 
recover  from  his  agent  the  proceeds  of  the  sale 
of  such  tickets.  Negley  v.  Devlin,  (N.  Y. 
Super.  Ct.  Spec.  T.)  12  Abb.  Pr.  N.  S.  (N.  Y.) 
210;  Hunt  v.  Knickerbacker,  5  Johns.  (N.  Y.) 
327.  Nor  can  money  advanced  by  the  princi- 
pal to  such  agent  to  forward  the  purposes  of 
the  sale  be  recovered.  Rolfe  v.  Delmar,  7 
Robt.  (N.  Y.)  80.  But  if  there  is  a  subsequent 
transaction  between  the  parties  not  so  con- 
nected with  the  illegal  contract  as  to  be  vitiated 
by  it,  a  recovery  can  be  had.  Hamilton  v. 
Canfield,  2  Hall  (N.  Y.)  526.  See  also  Mor- 
gan v.  Groff,  4  Barb.  (N.  Y.)  524,  overruling  5 
Den.  (N.  Y.)  364.  49  Am.  Dec.  273. 

Pennsylvania.  —  Where  a  lottery  ticket  has 
been  purchased  through  an  agent,  and  the 
ticket  draws  a  prize  which  the  agent  seeks  to 
retain  for  himself,  it  has  been  held  in  Pennsyl- 
vania that  the  principal  may  recover  of  the 
agent,  provided  the  lottery  is  lawful  where  it 
is  to  take  place  and  the  sale  of  the  ticket 
occurred  in  a  jurisdiction  where  such  trans- 
actions were  not  unlawful.  McNight  v.  Brie- 
secker,  13  Pa.  St.  328.  Aliter,  if  the  purchase 
of  the  ticket  was  in  a  jurisdiction  where  the 
transaction  was  unlawful,  for  in  such  case 
the  principal's  claim  of  recovery  is  based 
upon  an  illegal  contract.  Eberman  v.  Reitzel, 
1  W.  &  S.  (Pa.)  181. 

A  person  who  deposits  margins  with  a 
broker  for  gambling  transactions  in  stocks 
may  recover  the  deposit  made  by  him  from  the 
broker,  where  the  profits  of  the  stock  transac- 
tion have  already  been  paid  over  by  the  broker 
to  his  customer.  Peters  v.  Grim,  149  Pa.  St. 
163,  34  Am.  St.  Rep.  599;  Repplier  v.  Jacobs, 
149  Pa.  St.  167.  And  a  note  given  by  the 
broker  to  his  principal  will  be  presumed  to  be 
given  for  the  margins  advanced  by  the  princi- 
pal, rather  than  upon  the  profits  of  the  gam- 
bling transaction.  McNaughton  v.  Haldeman, 
160  Pa.  St.  144. 

Tennessee.  —  Mechanics'  Sav.  Bank,  etc.,  Co. 
v.  Duncan,  (Tenn.  Ch.  1896)  36  S.  W.  Rep.  887. 

Utah.  —  Mexican  International  Banking  Co. 
v.  Lichtenstein,  10  Utah  338. 

1.  Contrary  View  —  Agent  Liable  —  Illinois. 
—  Brady  v.  Horvath,  167  111.  610,  64  111.  App. 
254. 

Ohio.  —  Norton  v.  Blinn,  39  Ohio  St.  145. 

Texas.  —  Floyd  v.  Patterson,  72  Tex.  202,  13 
Am.  St.  Rep.  787;  Lovejoy  v.  Kaufman,  16 
Tex.  Civ.  App.  377. 

Wisconsin.  —  Lemon  v.  Grosskopf,  22  Wis. 
447,  99  Am.  Dec.  58. 

English  Cases.  —  In  Bridger  v.  Savage,  15  Q. 
B.  D.  363,  it  was  held,  overruling  Beyer  v. 
Adams,  26  L.  J.  Ch.  841,  3jur.  N.  S.  709,  that 
a  principal  employing  an  agent  to  make  a 


gambling  contract  is  entitled  to  recover  from 
such  agent  the  fruits  of  such  contract  paid  to 
him  for  his  principal,  such  an  action  not  fall- 
ing within  the  prohibition  of  Stat.  8  &  9  Vict., 
c.  109,  §  18,  and  the  contract  being  one  merely 
void,  and  not  illegal.  This  decision  was  fol- 
lowed in  De  Mattos  v.  Benjamin,  63  L.  J.  Q. 
B.  248,  70  L.  T.  N.  S.  560,  decided  under  the 
Gaming  Act  of  1892.  See  also  Beeston  v. 
Beeston,  1  Ex.  D.  13. 

In  In  re  Cronmire,  (i8q8)  2  Q.  B.  383,  a 
broker  had  collected  profits  for  his  customer 
on  stock-gambling  contracts.  He  agreed  to 
deliver,  in  payment  of  such  profits,  certain 
shares  of  Great  Eastern  stock  to  his  customer. 
Before  this  stock  was  delivered,  the  broker 
died.  It  was  held,  under  the  betting  act  of 
1892,  55  &  56  Vict.,  c.  9,  that  the  customer 
could  recover  his  margins  deposited  "'ith  the 
broker,  as  they  were  not  used  for  gaming,  but 
he  could  not  recover  the  profits  directly  as 
such,  or  indirectly  on  suit  for  breach  of  the 
agreement  to  deliver  the  stock.  It  is  difficult 
to  reconcile  the  principle  of  this  case  with  that 
of  De  Mattos  v.  Benjamin,  63  L.  J.  Q.  B.  248, 
70  L.  T.  N.  S.  560,  except  that  under  the  word- 
ing of  the  statute  and  the  usual  course  of  busi- 
ness a  commission  agent  is  really  a  principal 
adverse  to  his  customer. 

Distinction  Between  Money  Received  by  Agent 
from  Losers  and  Money  Received  from  Coagents.  — 
In  Lemon  v.  Grosskopf,  22  Wis.  447,  99  Am. 
Dec.  58,  A  employed  B  and  C  to  sell  lottery 
tickets  in  Illinois,  where  such  sale  was  illegal. 
B  collected  money  from  the  sale  of  his  tickets; 
so  did  C.  C  paid  B  the  amount  he  had  thus 
collected.  B  refused  to  account  to  A,  and  A 
brought  suit.  It  was  held  that  A  could  re- 
cover the  money  paid  by  C  to  B,  but  not  the 
amount  paid  to  B  by  purchasers  of  tickets. 

Third  Person.  —  A  person  completely  outside 
the  gambling  contract  cannot  take  advantage 
of  its  illegality  to  seize  the  stakes.  In  such 
case  he  can  be  compelled  to  refund  to  the 
owner.  Perkins  v.  Clemm,  23  Ark.  221; 
Jamieson  v.  Sherwood,  14  U.  C.  Q.  B.  282. 

Breach  of  Orders.  —  The  agent  in  a  gambling 
contract  cannot  be  held  liable  in  damages  for 
a  breach  of  the  instructions  given  him  by  his 
principal.  Cohen  v.  Kittell,  22  Q.  B.  D.  680; 
Burt  v.  Myer,  71  Md.  467. 

Distinction  Between  Agent  and  Third  Person.  — 
In  Nave  v.  Wilson,  12  Ind.  App.  38,  A  and  B 
entered  into  a  gambling  contract,  and  A  won. 
B  paid  C,  who  promised  to  pay  A.  It  was 
held  that  if  C  was  an  agent  appointed  by  A  to 
make  gambling  contracts  and  to  collect  the 
proceeds  for  him,  A  could  not  recover  from  C; 
while  if  C  was  a  parly  entirely  unconnected 
with  the  gambling  contract,  who  undertook 
merely  to  transmit  the  proceeds,  A  could  re- 
cover. 

Compensation  of  Agent.  —  One  who  acts  as 
agent  or  employee  and  renders  services  which 
are  in  furtherance  of  gambling  may  recover 
where  such  services  are  not  of  such  nature  as 
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money  over  upon  the  losses  of  the  principal,  revoke  the  agent's  authority, 
repudiate  the  bets,  and  recover  the  money.1 

(2)  In  England.  — Prior  to  the  Statute  of  55  Victoria,  when  the  principal  authorized 
the  agent  to  make  the  gambling  contract  in  the  name  of  the  agent,  the  princi- 
pal could  not  revoke  the  authority  of  the  agent,  if  a  failure  on  the  part  of  such 
agent  to  fulfil  the  terms  of  the  contract  would  expose  him  to  financial  loss,  or 
even  to  serious  inconveniences.  The  agent  in  such  case  might  fulfil  the  terms 
of  the  contract  and  compel  his  principal  to  indemnify  him.2 

Since  This  Statute  the  rule  is  made  analogous  to  that  of  the  United  States.3 

2.  Brokers  —  a.  Position  as  Agent  Affected  by  Illegality  of  Trans- 
action — -  (1)  In  General.  —  In  jurisdictions  which  treat  gambling  contracts  as 
illegal,  the  broker  who  acts,  knowing  the  intention  of  his  customer  to  gamble, 
is  assisting  his  customer  to  break  the  law,  often  to  commit  a  crime,  and  is 
therefore  treated  by  many  courts  as  a  particeps  criminis,  not  as  an  agent.  In 
such  jurisdictions,  principles  of  law  ordinarily  applicable  to  agency  do  not 
apply  to  gambling  contracts.4 

(2)  Intention  of  Principal  and  Broker.  —  To  charge  the  broker  with  knowl- 
edge, it  is  necessary  to  show  that  the  understanding  between  the  principal  and 
the  broker  was  that  the  broker  should  enter  into  contracts  for  the  principal 
which  were,  in  their  essence,  gambling  contracts.5 


to  be  necessarily  part  of  ihe  gambling  scheme. 
Higgins  v.  Miner,  13  Ind.  346;  Harris  v.  Wood- 
ruff, 124  Mass.  205,  26  Am.  Rep.  658. 

Thus  where  one  has  kept  books  for  a  seller 
of  lottery  tickets,  Riggs  v.  Adams,  12  Ind.  199; 
or  trained  a  race  horse,  Harris  v.  Woodruff,  124 
Mass.  205,  26  Am.  Rep.  658;  he  may  recover 
for  his  services. 

1.  See  infra,  this  section,  Brokers. 

2.  Prior  to  55  Victoria,  Principal  Could  Not  Re 
voke  Agent's  Authority  After  Expense  Incurred 
—  Read  v.  Anderson,  13  Q.  B  D.  779,  53  L.  J 
Q.  B.  532,  51  L.  T.  N.S.  55,  affirming  10  Q.  B 
D.  100,  52  L.  J.  Q.  B.  D.  214,  48  L.  T.  N.  S.  74 
Wells  v.  Porter,  2  Bing.  N.  Cas.  722,  29  E.  C 
L.  469;  Oulds  v.  Harrison,  10  Exch.  572,  3  C 
L.  R.  353,  24  L.  J.  Exch.  66;  Lyne  v.  Siesfield, 
r  H.  &  N.  278;  Bubb  v.  Yelverton,  24  L.  T. 
N.  S.  822,  19  W.  R.  7-19;  Oldham  v.  Ramsden, 
44  L.  J.  C.  PI.  309,  32  L.  T.  N.  S.  825;  Knight 
v.  Lee,  (1893)  1  Q.  B.  41,  5  Reports  54,  62  L.  J. 
Q.  B.  28,  41  W.  R.  125,  67  L.  T.  N.  S.  688,  57 
J.  P.  117. 

Contra.  —  Under  special  statutes  applying  to 
wager,  insurance,  and  gambling  in  differences, 
the  agent  could  not  recover.  Bailey  v.  Raw- 
lins, 7  L.  J.  K.  B.  208;  Steers  v.  Lashley,  6  T. 
R.  6r;  Brown  v.  Turner,  7  T.  R.  626. 

3.  Rights  of  Principal  under  55  Victoria.  — 
Carnev  v.  Plimmer,  (r8g7)  1  Q.  B.  634,  66  L. 
J.  Q.  B.  415,  76  L.  T.  N.  S.  374,  45  W.  R.  385, 
61  J.  P.  324;  Tatam  v.  Reeve,  (1893)  1  Q.  B. 
44,  5  Reports  83,  62  L.  J.  Q.  B.  30,  67  L.  T.  N. 
S.  683,  41  W.  R.  174,  57  J-  P-  "8.  Under  the 
holdings  in  these  cases  not  even  the  request  of 
the.  principal  to  pay  the  bets  will  protect  the 
agent.  • 

This  statute  was  not  retroactive.  Knight  v. 
Lee,  (1893)  1  Q.  B.  41,  5  Reports  54,  62  L.  J.  Q. 
B.  28,  41  W.  R.  125,  67  L.  T.  N.  S.  688,  57  J. 
P.  117. 

Effect  of  Express  Authority.  —  Prior  to  55  Vict., 
a  distinction  was  made  between  lawful  and 
unlawful  wagers.  An  agent  making  lawful 
wagers  for  his  principal  could  bind  his  princi- 
pal by  payment  without  express  authority; 


while  if  the  wager  were  unlawful  the  agent 
could  bind  his  principal  by  payment  only  when 
expressly  authorized.  Clayton  v.  Dilly,  4 
Taunt.  165. 

4.  Effect  of  Illegality  of  Transaction  upon  Posi- 
tion of  Broker  as  Agetft. —  Fortenbury  v.  State, 
47  Ark.  188;  Phelps  v.  Holderness,  56  Ark. 
300;  Cunningham  v.  National  Bank,  71  Ga. 
400,  51  Am.  Rep.  266,  75  Ga.  366;  Walters  v. 
Comer,  79  Ga.  796;  Dancy  v.  Phelan,  82  Ga. 
243;  Nolan  v.  Clark,  91  Me.  38;  Lester  v. 
Buel,  49  Ohio  St.  240,  34  Am.  St.  Rep.  556; 
Ruchizky  v.  De  Haven,  97  Pa.  St.  202.  See 
also  Thompson  v.  Cummings,  68  Ga.  124. 

5.  Knowledge  of  Broker  Material.  —  Lehman  v. 
Strassberger,  2  Woods  (U.  S.)  554;  Prentiss  v. 
Press,  63  111.  App.  430;  Pardridge  v.  Cutler, 
68  111.  App.  569.  overruled  on  another  point  168 
111.  504;  Billingslea  v.  Smith,  77  Md.  504; 
Coirer  v.  Smith,  82  Md.  586;  Connor  v.  Black, 
132  Mo.  150;  Teasdale  v.  McPike,  25  Mo.  App. 
341;  Maxton  v.  Gheen,  75  Pa.  St.  166.  See 
also  Skiff  v.  Stoddard,  63  Conn.  198,  and  com- 
pare Hatch  v.  Douglas,  48  Conn.  116,  40  Am. 
Rep.  154;  Ingraham  v.  Taylor,  58  Conn.  505, 
18  Am.  St.  Rep.  291. 

That  the  broker,  with  notice  that  he  was  em- 
ployed to  negotiate  gambling  contracts,  really 
entered  into  legal  contracts,  does  not  benefit 
him;  if  the  contracts  are  not  wagers,  they  are 
unauthorized  and  do  not  concern  the  princi- 
pal. Dows  v.  Glaspel,  4  N.  Dak.  251.  But 
see  Kent  v.  Miltenberger,  13  Mo.  App.  503; 
Crane  v.  Whittemore,  4  Mo.  App.  510. 

Time  When  Knowledge  Must  Exist.  —  This 
knowledge  must  be  possessed  by  the  broker 
when  he  makes  the  contract  for  his  principal. 
Subsequently  acquired  knowledge  cannot 
affect  his  rights.  Prentiss  v.  Press,  63  111. 
App.  430;  Maxton  v.  Gheen,  75  Pa.  St.  166. 

Position  Analogous  to  Stakeholders.  —  In  Dauler 
v.  Hartley,  178  Pa.  St.  23,  it  was  held  that  a 
broker  in  a  gambling  transaction,  holding  his 
principal's  money  or  other  property  to  cover 
margins,  was  in  a  position  analogous  to  that 
of  a  stakeholder  in  an  ordinary  wager. 
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(3)  Intention  of  Adversary  Party  Immaterial.  —  The  intention  of  the 
adversary  party  to  the  contract  —  if  there  is  such  adversary  party  —  is  imma- 
terial as  affecting  the  position  of  the  broker.  If  such  adversary  party  also 
intends  to  gamble,  the  contract  is  illegal  as  to  all  therein  concerned.1 

(4)  Broker  Protected  in  Obeying  Legal  Instructions.  —  Where  the  broker 
literally  obeys  instructions  and  buys  or  sells  the  property  as  ordered,  he  cannot 
be  charged  with  knowledge  of  the  secret  intention  of  his  principal.2 

b.  Rights  of  Customer  Against  Broker  —  (1)  Right  to  Recover  Prop- 
erty in  Hands  of  Agent  Before  Payment.  —  At  Any  Time  Before  Loss  Is  Incurred  the 
customer  can  repudiate  the  transaction  and  recover  property  placed  by  him  in 
the  hands  of  the  broker  for  use  in  gambling  contracts/* 

After  Loss  incurred  but  Before  Payment.  —  Even  after  the  loss  is  incurred,  it  is  gen- 
erally held  that  the  customer  can  recover  margins  advanced  to  the  broker,  if 
demand  is  made  before  the  agent  has  actually  paid  over  the  property  to  the 
winner.4 

in  England,  prior  to  the  Gaming  Act  of  1892,  the  principal  could  not  repudiate 
the  contract  after  the  broker  had  incurred  loss.5 


1.  Intention  of  Adversary  Party  Immaterial.  — 
Beveridge  v.  Hewitt,  8  111.  App.  467;  Mc- 
Cormick  v.  Nichols,  19  111.  App.  334;  Grisvvold 
v.  Gregg,  24  III.  App.  384;  Miles  v.  Andrews, 
40  111.  App.  155. 

A  Mere  Hope  entertained  by  principal  and 
broker  that  the  adversary  party  would  subse- 
quently agree  to  settle  differences,  where  there 
was  no  agreement  to  this  effect  when  the  con- 
tract was  entered  into,  will  not  be  sufficient  to 
make  the  broker  a  party  to  illegality.  Barnes 
v.  Smith,  159  Mass.  344.  See  also  Taylor  v. 
Penquite,  35  Mo.  App.  38q. 

An  Intention  Shared  by  the  Broker  and  Both 
Principals  to  enter  into  gam  bling  contracts  will, 
of  course,  charge  the  broker  with  notice  of  ille- 
gality.   Hill  v.  Johnson,  38  Mo.  App.  383. 

Adversary  Not  Bound  by  Methods  Between  Prin- 
cipal and  Broker. —  Where  the  adversary  party 
to  the  contract  was  sought  to  be  charged  with 
notice  of  the  illegal  nature  of  the  transaction, 
the  method  of  settling  between  principal  and 
broker  is  immaterial.  Grubey  v.  National 
Bank,  133  111.  79,  affirming  35  III.  App.  354. 

2.  Bildwin  v.  Flagg,  36  N.  J.  Eq.  48. 

3.  Right  of  Principal  to  Recover  Property  in 
Hands  of  Broker  Before  Losa  Incurred  —  Pennsyl- 
vania. —  Peters  v.  Grim,  149  Pa.  St.  [63,  34 
Am.  St.  Rep.  $99,  30  W.  N.  C.  (Pa.)  177:  Rep- 
plier  v.  Jacobs,  149  Pa.  St.  167;  Hopkins  v. 
O'Kane,  169  Pa.  St.  478,  36  W.  N.  C.  (Pa.)  475: 
Dauler  v.  Hartley,  178  Pa.  St.  23. 

South  Carolina.  — Saunders  v.  A.  C.  Phelps 
Co.,  53  S.  Car.  173. 

Canada.  —  Perodeau  v.  Jackson,  2  Quebec 
Super  Ct.  25. 

4.  Repudiation  Allowed  After  Loss  but  Before 
Payment  —  Georgia.  —  Cunningham  v.  Na- 
tional Bank,  71  Ga.  400,  51  Am.  Rep.  266; 
Clarke  v.  Brown,  77  Ga.  606,  4  Am.  St  Rep. 
98;  National  Bank  v.  Cunningham,  75  Ga. 
366;  Walters  v.  Comer,  79  Ga.  796;  Cothran  v. 
Western  Union  Tel.  Co.,  83  Ga.  25.  But  see 
Warren  v.  Hewitt,  45  Ga.  501;  Heard  v.  Rus- 
sell, 59  Ga.  25;  Champion  v.  Wilson,  64  Ga. 
184;  Thompson  v.  Cummings,  68  Ga.  124; 
Western  Union  Tel.  Co.  v.  Blanchard,  68  Ga. 
300,  45  Am.  Rep.  480. 

Illinois.  —  Doxey  v.  Spaids,  8  111.  App.  549; 
Kennedy  v.  Stout,  26  111.  App.  133;  Elder  v. 


Talcott,  43  111.  App.  439;  Walker  v.  Johnson, 
59  111.  App.  448.  But  see  Watte  v.  Coslello, 
40  111.  App.  307. 

Kentucky.  —  Lyons  v.  Hodgen,  90  Ky.  280. 
Maine.  — Nolan  v.  Clark,  91  Me.  38. 
Massachusetts.  —  Crandell    v.    White,  164 
Mass.  54. 

Michigan.  —  Gregory  v.  Wendell,  39  Mich. 
337.  33  Am.  Rep.  390. 

Mississippi.  —  Campbell  v.  New  Orleans  Nat. 
Bank,  74  Miss.  526. 

New  York.  —  Gram  v.  Stebbins,  6  Paige  (N. 
Y.)  124. 

Contra.  —  Connor  v.  Black,  132  Mo.  150; 
Cunningham  v.  Fairchild,  (Tex.  Civ.  App. 
1897)  43  S.  W.  Rep.  32;  Sowles  v.  Welden 
Nat.  Bank,  61  Vt.  375. 

When  Broker  Believed  to  Act  as  Principal.  —  In 
Nolan  v.  Clark,  91  Me.  38,  the  jury  found  that 
the  loser  did  not  know  that  the  broker  was 
claiming  to  act  as  agent,  but  believed  that  he 
was  the  real  principal.  It  was  held  that  he 
could  recover  from  the  broker  the  amount  of 
margins  advanced. 

The  Broker  Is  Liable  Only  When  the  Winner 
Would  Be  Liable,  and  if  the  gambling  contract 
is  one  in  which  the  loser  could  not  recover 
from  the  winner,  he  cannot  recover  from  the 
broker.  Thus  in  Massachusetts,  prior  to  the 
Act  of  1890,  c.  437,  one  who  lost  money  in 
gambling  in  future  differences  could  not  re- 
cover from  the  broker.  Norihrup  v.  Buffing- 
ton,  171  Mass.  468. 

5.  Rosewarne  v.  Billing,  15  C.  B.  N.  S.  316. 
109  E.  C.  L.  316,  33  L.  J.  C.  PI.  55,  10  Jur.  N. 
S.  496,  9  L.  T.  N.  S.  441;  Amory  v.  Merry- 
weather,  2  B.  &  C.  573,  9  E.  C.  L.  183:  Strachan 
v.  Universal  Stock  Exch.,  (1895)  2  Q.  B.  697, 
65  L.  J.  Q.  B.  178,  73  L.  T.  N.  S.  492,  44  W.  R. 
on,  59  J.  P.  789. 

Only  the  unexpended  balance  could  be  re- 
covered.   Ex  p.  Bulmer,  13  Ves.  Jr.  313. 

Recovery  of  Cover  or  Margin.  —  Stock  de- 
posited as  "  cover  "  —  a  term  in  English  stock 
gambling  equivalent  to  the  American  word 
"  margin"  —  can  be  recovered  if  not  ex- 
pended. Strachan  v.  Universal  Stock  Exch., 
(1895)  2  Q.  B.  329,  64  L.  J.  Q.  B.  723,  73  L.  T. 
N.  S.  6.  43  W.  R.  611,  59  J.  P.  549,  14  Reports 
467,  affirmed  (1896)  A.  C.  166,  65  L.  J.  Q.  B. 
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(2)  Right  to  Recover  Property  in  Hands  of  Agent  A fter  Payment  —  Eight 
Recognized.  —  After  a  broker  has  paid  losses  thus  incurred,  many  jurisdictions 
still  allow  the  customer  to  recover  his  margins  from  the  broker,  the  right  of 
recovery  being  based  upon  the  statutes  allowing  the  loser  to  recover  of  the 
winner.1 

Eight  Not  Eeeognized.  —  Other  jurisdictions  deny  to  the  loser  the  right  to 

recover  from  the  broker.2 

(3)  No  Right  of  Action  for  Breach  of  Orders.  —  The  customer  can  have  no 
right  of  action  against  the  broker  in  a  gambling  contract  for  breach  of  orders.3 

c.  Right  of  Broker  to  Commissions  and  Advances  —  No  Eecovery 
Allowed  to  Broker.  —  By  the  great  weight  of  authority,  a  broker  has  no  rights  as 
against  his  customer  in  a  gambling  contract  of  which  the  broker  is  cognizant. 
He  cannot  recover  his  commissions  for  work  and  labor  expended.  If  he  has 
advanced  and  lost  property  in  excess  of  the  margin  deposited  with  him,  he 
cannot  recover  this  from  his  principal ;  and  in  many  jurisdictions  he  is  liable 
to  his  principal  for  the  margins.4 


428,  74  L.  T.  N.  S.  468,  44  W.  R.  497,  60  J.  P. 

.468. 

1.  Customer  May  Eecover  Property  from  Broker 
After  Broker  Has  Paid  Winner.  —  Wetmore  v. 
Barrett,  103  Cal.  246;  Sheehy  v.  Shinn,  103 
Cal.  325;  Baldwin  v.  Zadig,  104  Cal.  594; 
Jamieson  v.  Wallace,  167  111.  388,  59  Am.  St. 
Rep.  302,  affirming  60  111.  App.  618;  Pearce  v. 
Foote,  113  111.  228,  55  Am.  Rep.  414;  Lester  v. 
Buel,  49  Ohio  St.  240,  34  Am.  St.  Rep.  556. 
Contra,  but  overruled,  Roulstone  v.  Moore,  19 
Cine.  L.  Bui.  387,  10  Ohio  Dec.  (Reprint)  275. 

The  Eecovery  of  Interest  is  not  allowed. 
Baldwin  v.  Zadig,  104  Cal.  594. 

2.  No  Eight  of  Eecovery  from  Broker  After  Pay- 
ment. —  Higgins  v.  McCrea,  116  U.  S.  671,  23 
Fed.  Rep.  782;  While  v.  Barber,  123  U.  S.  392. 

3.  No  Eight  of  Action  for  Breach  of  Orders.  — 
Cohen  z,  Kittell,  22  Q.  B.  D  680;  Dancy  v. 
Phelan,  82  Ga.  243;  Burt  v.  Myer,  71  Md.  467; 
North  v.  Phillips,  89  Pa.  St.  250. 

4.  Broker  Cannot  Eecover  for  Commissions  and 
Advances — United  States.  —  Irwin  v.  Williar, 
no  U.  S.  499,  reversing  on  other  points  Williar 
v.  Irwin,  11  Biss.  (U.  S.)  57;  Roundtree  v. 
Smith,  108  U.  S.  269;  Embrey  v.  Jemison,  131 
U.  S.  336;  In  re  Green,  7  Biss.  (U.  S.)  338,  15 
Nat.  Banlcr.  Reg.  198;  Bartlett  v.  Smith,  13 
Fed.  Rep.  263,  4  McCrary  (U.  S.)  388;  Boyd  v. 
Hanson,  41  Fed.  Rep.  174. 

Arkansas.  —  Phelps  v.  Holderness,  56  Ark. 
300. 

California.  —  Kullman  v.  Simmens,  104  Cal. 

595- 

District  of  Columbia. — Justh  v.  Holliday,  2 
Mackey  (D.  C.)  346,  17  Cent.  L.  J.  56;  Lulley  v. 
Morgan.  21  D.  C.  88. 

Georgia. — Cunningham  v.  National  Bank, 
71  Ga.  400,  51  Am.  Rep.  266,  75  Ga.  366; 
Clarke  v.  Brown,  77  Ga.  606,  4  Am.  St.  Rep. 
•98;  Walters  v.  Comer,  79  Ga.  796;  Cothran  v. 
Western  Union  Tel.  Co.,  83  Ga.  25;  Brown  v. 
Meador,  83  Ga.  406;  Lawton  v.  Blitch,  83  Ga. 
663;  Alexander  v.  State,  86  Ga.  246.  Earlier 
cases,  practically  overruled,  recognize  a  right 
of  recovery  under  such  circumstances.  War- 
ren v.  Hewitt,  45  Ga.  501;  Heard  v.  Russell, 
59  Ga.  25;  Champion  v.  Wilson,  64  Ga.  184; 
Thompson  v.  Cummings,  68  Ga.  124;  Western 
Union  Tel.  Co.  v.  Blanchard,  68  Ga.  300,  45 
Am.  Rep.  480. 


Illinois.  —  Pickering  v.  Cease,  79  111.  328; 
Tenney  v.  Foote,  95  111.  99,  4  111.  App.  594; 
Kreigh  v.  Sherman,  105  111.  49;  Pearce  v. 
Foote,  113  111.  228,  55  Am.  Rep.  414;  Samuels 
v.  Oliver,  130  III.  73;  Pope  v.  Hanke,  155  111. 
617,  52  111.  App.  453;  Beveridge  v.  Hewitt,  8 
111.  App.  467;  McCormick  v.  Nichols,  19  III. 
App.  334;  CorTman  v.  Young,  20  111.  App.  76; 
Griswold  v  Gregg,  24  111.  App.  384;  Wheeler 
v.  McDermid,  36  111.  App.  179. 

Indiana.  —  Whitesides  v.  Hunt,  97  Ind.  191. 
49  Am.  Rep.  441 ;  Davis  v.  Davis,  119  Ind.  511. 

Iowa.  —  Press   v.  Duncan,  100  Iowa  355; 
Counselman  v.  Reichart,  103  Iowa  430. 
Kansas.  —  Washer  v.  Bond,  40  Kan.  84. 
Kentucky.  —  Beadles  v.  McElrath,  85  Ky. 
230,  8  Ky.  L.  Rep.  848. 

Maryland. — Stewart  v.  Schall,  65  Md.  289, 
57  Am.  Rep.  327. 

Massachusetts.  —  Stebbins  v.  Leowolf,  3 
Cush.  (Mass.)  137;  Harvey  v.  Merrill,  150 
Mass.  1,  15  Am.  St.  Rep.  159. 

Missouri.  —  McLean  v.  Stuve,  15  Mo.  App. 
317.  But  see  Crane  v.  Whittemore,  4  Mo. 
App.  510. 

New  Jersey.  —  Flagg  v.  Baldwin,  38  N.  J. 
Eq.  219,  48  Am.  Rep.  308. 

North  Dakota.  —  Dows  v.  Glaspel,4N.  Dak. 
251. 

Ohio.  —  Kahn  v.  Walton,  46  Ohio  St.  195. 
Pennsylvania.  —  Brua's  Appeal,  55  Pa.  St. 
294;  Smith  v.  Bouvier,  70  Pa.  St.  325;  Maxton 
v.  Gheen,  75  Pa.  St.  166;  Fareira  v.  Gabell, 
89  Pa.  St.  89;  Dickson  v.  Thomas,  97  Pa.  St. 
278;  Waugh  v.  Beck,  114  Pa.  St.  422,  60  Am. 
Rep.  354;  Thompson  v.  Reiber,  123  Pa.  St.  457, 
23  W.  N.  C.  (Pa.)  180;  Mvers  v.  Tobias,  (Pa. 
1889)  16  Atl.  Rep.  641,  24  W.  N.  C.  (Pa.)  432. 
Rhode  Island.  —  Flagg  v.  Gilpin,  17  R.  I.  10. 
South  Carolina.  —  Riordan  v.  Doty,  50  S. 
Car.  537. 

Tennessee.  —  Marshall  v.  Thruston,  3  Lea 
(Tenn.)  740;  Beadles  v.  Ownby,  16  Lea  (Tenn.) 
424;  Snoddy  v.  American  Nat.  Baiik,  88  Tenn. 
573,  17  Am.  St.  Rep.  918. 

Texas.  —  Seeligson  v.  Lewis,  65  Tex.  215,  57 
Am.  Rep.  593. 

Wisconsin.  —  Barnard  v.  Backhaus,  52  Wis. 
593;  Everingham  v.  Meighan,  55  Wis.  354,  15 
Cent.  L.  J.  255. 

Canada.  —  Macdougall  v.  Demers,  2  Mont- 
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Recovery  Allowed.  —  In  some  jurisdictions  the  broker  can  recover  his  advances.' 

3.  Persons  Lending  Money  to  Parties  to  Gambling  Contracts  —  a.  LOAN  TO  Be 
USED  IN  GAMBLING  —  Mere  Knowledge  of  Proposed  Use  Does  Not  Defeat  Recovery.  —  In 
the  absence  of  special  statutory  provision,  one  who  lends  money  to  become 
the  absolute  property  of  the  borrower,  at  his  own  disposal,  to  be  repaid 
by  the  borrower,  can  enforce  such  repayment  even  though  such  lender  knows 
that  such  borrower  intends  to  make  use  of  the  borrowed*  property  in 
gambling.2 

Use  in  Gambling  Required  by  Contract  of  Lending.  —  Where  the  understanding  between 


real  Q.  B.  170;  Forget  v.  Ostigny,  4  Quebec 
Q.  B.  118;  Brands.  Metropolitan  Stock  Exch., 
10  Quebec  Super.  Ct.  523.  But  see  Denton  v. 
Arpin,  29  L.  C.  Jur.  266. 

Ireland.  —  Byers  v.  Beattie,  2  Ir.  R.  C.  L. 
220.  16  W.  R.  279. 

1.  Contrary  Doctrine  —  England.  —  Wells  v. 
Porter,  2  Bing.  N.  Cas.  722,  29  E.  C.  L.  469,  3 
Scott  141,  36  E.  C.  L.  357;  Oakley  v.  Rigby,  2 
Bing.  N.  Cas.  732,  29  E.  C.  L.  469;  Pawle  v. 
Gunn,  4  Bing.  N.  Cas.  445,  33  E.  C.  L.  406; 
Knight  v.  Fitch,  15  C.  B.  566,  80  E.  C.  L.  566, 
3  C.  L.  R.  567,  24  L.  J.  C.  PI.  122,  1  Jur.  N. 
S.  526;  Exp.  Rogers,  15  Ch.  D.  207,  43  L.  T. 
N.  S.  163,  29  W.  R.  29;  Pidgeon  v.  Burslem,  3 
Exch.  465;  Jessoppz/.  Lutwyche,  10  Exch.  614, 

3  C.  L.  R.  359,  24  L.  J.  Exch.  65 ;  Rose warne  v. 
Billing,  15  C.  B.  N.  S.  316,  109  E.  C.  L.  316,  33 
L.  J.  C.  PI.  55,  10  Jur.  N.  S.  496,  9  L.  T.  N.  S. 
441;  Knight  v.  Cambers,  15  C.  B.  562,  80  E. 
C.  L.  562,  3  C.  L.  R.  565,  24  L.  J.  C.  PI.  121,  1 
Jur.  N.  S.  525,  29  Eng  L.  &  Eq.  314;  Ashton 
v.  Dakin,  4  H.  &  N.  867;  Inchbald  v.  Cockerill, 

4  Jur.  N.  S.  693;  Martin  v.  Gibbon,  33  L.  T. 
N.  S.  561,  24  W.  R.  87,  affirming  32  L.  T.  N.  S. 
229;  Thacker  v.  Hardy,  4  Q.  B.  D.  685,  48  L. 
J.  Q.  B.  289,  39  L-  T.  N.  S.  595,  27  W.  R.  158, 
18  Am.  L.  Reg.  254;  Morgan  v.  Pebrer,  4 
Scott  230. 

Alabama.  —  Hawley  v.  Bibb,  69  Ala.  52;  Lee 
v.  Boyd,  86  Ala.  283;  Hubbard  v.  Sayre,  105 
Ala.  440;  Peet  v.  Hatcher,  112  Ala.  514,  57 
Am.  St.  Rep.  45. 

.Vorl/i  Carolina.  —  Williams  v.  Carr,  80  N. 
Car.  294. 

2.  Use  in  Gambling  Not  Required  by  Contract 
of  Lending  —  Recovery  Permitted  —  England.  — 
Wettenhall  v.  Wood,  1  Esp.  18;  Barjeau  v. 
Walmsley,  2  Stra.  1249;  Robinson  v.  Bland,  1 
W.  Bl.  260,  2  Burr.  1077;  Alcinbrook  v.  Hall, 
2  VVils.  309. 

Alabama.  — Whiter.  Yarbrough,  16 Ala.  109. 
California. — Corbin  v.  Wachhorst,  73  Cal. 
411. 

Colorado.  —  Longnecker  v.  Shields,  1  Colo. 
A  op.  264. 

Indiana. — Jackson  v.  City  Nat.  Bank,  125 
Ind.  347;  Plank  v.  Jackson,  128  Ind.  424. 

Missouri.  —  Osgood  v.  Westphelling,  72  Mo. 
App.  45. 

Pennsylvania.  —  Scott  v.  Duffy,  14  Pa.  St.  18 ; 
Waugh  v.  Beck,  114  Pa.  St.  422,  60  Am.  Rep. 
354- 

Texas.  — Oliphant  ^.  Markham,  79  Tex.  543, 
23  Am.  St.  Rep.  363, 

See  also  Krake  v.  Alexander,  86  Va.  206. 

In  the  cases  cited  in  the  following  note  there 
was  an  understanding  between  the  borrower 
and  the  lender  that  the  money  was  to  be  used 
for  gambling  purposes.  Waugh  v.  Beck,  114 
14  C.  of  L. — 41  1 


Pa.  St.  422,  60  Am.  Rep.  354,  is  placed,  in  the 
opinion  of  the  court,  squarely  upon  this 
ground;  so  is  Oliphant  v.  Markham,  79  Tex. 
543,  23  Am.  St.  Rep.  363.  In  this  latter  case 
the  court  held  that  while  simple  knowledge  of 
what  the  borrower  was  going  to  do  with  the 
money  would  not  defeat  the  borrower's  right 
to  recover,  he  could  not  recover  if  he  had  taken 
any  active  part  in  the  gambling  contract,  such 
as  depositing  the  loan  as  margins,  bringing 
the  parties  together,  etc. 

In  Sondheim  v.  Gilbert,  117  Ind.  71,  10  Am. 
St.  Rep.  23,  the  court  said:  "  In  order  to  in- 
validate a  note  or  other  security  in  the  hands 
of  one  who  advanced  money  which  the  bor- 
rower intended  to  and  did  employ  in  carrying 
on  an  illegal  enterprise,  it  has  been  held  that 
it  was  not  enough  to  defeat  a  recovery  that  the 
lender  knew  the  borrower's  purpose.  He 
must  have  been  in  some  way  implicated  as  a 
confederate  in  the  specific  illegal  design  under 
contemplation.  It  must  have  been  a  part  of 
the  contract  or  there  must  have  been  in  some 
way  such  a  combination  of  intention  between 
the  lender  and  borrower  that  the  money  fur- 
nished should  be  used  in  aid  of  and  to  pro- 
mote the  unlawful  enterprise,  as  that  the 
former  became  particeps  eriminis." 

In  Oliphant  v.  Markham,  79  Tex.  543,  23 
Am.  St.  Rep.  363,  the  recovery  in  such  cases 
was  stated  to  depend  upon  whether  the  plain- 
tiff requires  any  aid  from  the  illegal  transac- 
tion in  order  to  establish  his  case.  Applying 
this  doctrine  to  the  facts  in  the  case  under  con- 
sideration it  was  said:  "  If  Jones  had  sued 
J.  S.  Markham  for  the  money  so  lent,  when  he 
had  proved  the  loan  he  would  have  established 
his  case,  and  no  proof  of  the  purpose  for  which 
the  money  was  lent  would  have  been  required. 
But  if  Jones  had  undertaken  to  advance  the 
margins  upon  the  contracts  and  had  advanced 
them,  in  order  to  recover  the  money  so  ex- 
pended it  would  have  been  necessary  to  prove 
the  necessity  for  making  the  payments,  and 
in  order  to  do  this  he  would  have  to  show  not 
only  the  request  to  pay  the  money,  but  also 
the  nature  of  Markham's  contract  which  gave 
rise  to  the  necessity." 

South  Carolina. —  In  Carsan  v.  Rambert,  2 
Bay  (S.  Car.)  560,  A  lent  B  a  horse  to  put  up 
as  a  wager.  B  lost,  and  refused  to  pay  A  the 
value  of  the  horse.  A  brought  suit.  It  was 
held  that  A  could  recover,  as  the  statute  for- 
bade recovery  only  between  the  parties  to  the 
gambling  contract.  This  case  was  overruled 
in  Mordecai  v.  Dawkins,  9  Rich.  L.  (S.  Car.) 
262,  in  which  it  was  held  that  money  lent  to 
game  with  could  not  be  recovered  by  the 
lender,  nor  even  by  the  bona  fide  holder  of  a 
note  given  therefor. 
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borrower  and  lender  was  that  the  money  should  be  used  for  gambling,  the 
lender  cannot  recover.1 

b.  LOAN  TO  ENABLE  LOSER  TO  REPAY  —  Person  Unconnected  with  Gambling  May- 
Recover.  —  Where  the  loss  is  already  incurred,  any  person  other  than  the  winner 
who  advances  money  or  other  property  to  the  loser  to  enable  him  to  pay  the 
loss  may  recover  such  advance  in  the  absence  of  a  special  statute.3 

Loan  a  Mere  Device  to  Avoid  Effect  of  Statute.  —  This  lending  must  not  be  a  device 
of  one  of  the  parties  to  the  contract  to  enable  the  winner  to  sue  the  loser  for 
his  losses,  for  the  law  pierces  disguises  of  this  sort,  and  will  not  allow  the 
winner  to  recover  from  the  loser  by  a  subterfuge.3 

c.  Special  Statutory  Rule.  —  In  many  jurisdictions  special  statutes 
provide  that  one  lending  property,  knowing  that  it  is  to  be  used  at  gambling 


1.  When  Use  in  Gambling  Is  Required  by  Con- 
tract of  Lending,  Lender  Cannot  Recover  —  Eng- 
land.—  M'Kinnell  v.  Robinson,  3  M.  &  W. 
434,  1  H.  &  H.  146,  2  Jur.  595;  Cannan  v. 
Bryce,  3  B.  &  Aid. 179;  Bowyer  v.  Brampton, 
2  Stra.  1155;  Carney  v.  Plimmer,  66  L.  J.  Q. 
B.  415. 

Illinois.  —  Long  v.  Jones,  69  111.  App.  615; 
Shaffner  v.  Pinchback,  133  111.  410,  23  Am.  St. 
Rep.  624,  affirming  30  111.  App.  355. 

Kentucky.  —  Collins  v.  Merrell,  2  Met.  (Ky.) 
163;  McKinney  v.  Pope,  3  B.  Mon.  (Ky.)93; 
Alfriend  v.  Hughes,  4  Bush  (Ky.)  40. 

Maine. — Tyler  v.  Carlisle,  79  Me.  210,  I 
Am.  St.  Rep.  301. 

Massachusetts. — Williams  v.  Woodman,  8 
Pick.  (Mass.)  78;  White  v.  Buss,  3  Cush. 
(Mass.)  448. 

Michigan.  —  Raymond  v.  Leavitt,  46  Mich. 
447,  41  Am.  Rep.  170. 

Missouri.  —  Williamson  v.  Baley,  78  Mo. 
636. 

North  Carolina.  —  Mooring  v.  Stanton,  1 
Mart.  (1  N.  Car.)  52. 

Tennessee.  —  Bates  v.  Watson,  1  Sneed 
(Tenn.)  376;  Smith  v.  Harris,  3  Sneed  (Tenn.) 
553- 

Virginia.  —  Machir  v.  Moore,  2  Gratt.  (Va.) 
258. 

The  distinction  between  these  cases  and 
those  cited  in  the  preceding  note  is  in  some 
cases  very  slight;  yet  it  can  be  traced  through- 
out the  two  lines  of  decisions,  though  it  is  not 
always  clear  in  the  language  used  by  the 
courts  in  announcing  their  decisions.  Yet  in 
the  cases  cited  in  this  note,  there  was  no  defi- 
nite agreement  between  borrower  and  lender 
as  to  what  disposition  should  be  made  of  the 
money.  If  the  borrower  had  kept  it  or  spent 
it  for  any  purpose,  he  would  have  broken  no 
promise. 

The  Right  of  a  Bona  Fide  Holder  to  recover 
on  negotiable  notes,  the  consideration  of 
which  is  money  loaned  for  gambling,  is  dis- 
cussed later  in  this  title  under  the  heading 

Securities  for  Debts  Incurred  in  Gambling  Con- 
tracts. 

Loan  in  Poker  Chips.  —  In  Williamson  v. 
Baley,  78  Mo.  636,  A  loaned  B  one  hundred 
and  fifty  dollars  worth  of  poker  chips  to  be 
used  in  a  game  then  going  on.  It  was  held 
that  A  could  not  recover  the  face  value  in 
money  of  the  chips  loaned. 

A  Loan  at  the  Place  of  Gambling  is  not  neces- 
sarily a  loan  for  the  purpose   of  gambling. 


Roberts  v.  Blair,  11  Colo.  64;  Smith  v.  Harris, 
3  Sneed  (Tenn.)  553. 

Personal  Property  Pledged  in  order  to  secure 
money  or  counters  to  be  used  in  gambling  is 
deposited  upon  a  gambling  consideration,  and 
can  be  recovered  back.  Johnson  v.  Clark, 
(Supm.  Ct.  App.  T.)  23  Misc.  (N.  Y.)  346. 

Note  Substituted  for  Void  Check.  —  A  note 
given  to  take  up  checks  which  are  void  as 
being  founded  upon  a  gambling  consideration 
is  void.  Ayer  v.  Younker,  10  Colo.  App> 
27- 

2,  Money  Advanced  to  Pay  Losses  Already  In- 
curred Recoverable.  —  Faikney  z:  Reynous,  4- 
Burr.  2069;  Ex  p.  Pyke,  8  Ch.  D.  754,  47  L.  J. 

B.  100,  38  L.  T.  N.  S.  923,  26  W.  R.  806,  25 
Moak  647;  Hill  v.  Fox,  4  H.  &  N.  359,  5  Jur. 
N.  S.  964,  7  W.  R.  263;  Armstrong  v.  Ameri- 
can Exch.  Nat.  Bank.  133  U.  S.  433;  English 
v.  Young,  10  B.  Mon.  (Ky.)  141;  White  v.  Wil- 
son, (Ky.  1896)  37  S.  W.  Rep.  677;  Wyman  v. 
Fiske,  3  Allen  (Mass.)  238,  80  Am.  Dec.  66; 
Ballard  v.  Green,  118  N.  Car.  390;  Owen  v. 
Davis,  1  Bailey  L.  (S.  Car.)  315;  Mooring  v. 
Stanton,  1  Mart.  (1  N.  Car.)  52. 

Contra.  —  Folwell  v.  Stuart,  4  Pa.  Co.  Ct.  80. 

Under  the  Provisions  of  Special  Statutes  recov- 
ery has  been  held  to  be  forbidden.  Tatam 
v.  Reeve,  5  Reports  83,  (1893)  1  Q.  B.  44,  62  L. 
J.  Q.  B.  30,  67  L.  T.  N.  S.  683.  41  W.  R.  174, 
57  J.  P.  118;  White  v.  Wilson,  (Kv.  1896)  37  S. 
W.  Rep.  677. 

3.  Loan  a  Pretext  Merely.  —  St.  Croix  v.  Mor- 
ris. 1  Cab.  &  El.  485;  Hill  v.  Fox,  4  H.  &  N. 
359,  5  Jur.  N.  S.  964,  7  W.  R.  263;  Foot  v. 
Baker,  6  Scott  N.  R.  301,  5  M.  &  G.  335,  44  E. 

C.  L.  181,  7  Jur.  131;  Roberts  v.  Blair,  11  Colo. 
64;  Sampson  v.  Whitney,  27  La.  Ann.  294. 

In  White  v.  Wilson,  100  Ky.  367,  A  was  a 
member  of  a  club  where  gambling  was 
allowed,  a  certain  percentage  of  the  winnings 
being  taken  out  for  club  expenses.  A  lent 
money  to  B  to  pay  his  losses  in  gambling  at 
this  club.  It  was  held  that  A  was  a  winner 
and  that  the  loan  was  a  device  to  enable  the 
winner  to  recover  his  losses,  hence  A  could  not 
recover. 

When  Gambling  Contracts  Were  Recognized  as 
Legal,  and  enforceable  at  common  law,  a  loan 
of  money  for  gambling  was  as  valid  as  any 
other  loan.  Even  if  a  statute  avoided  securi- 
ties, it  did  not,  under  the  earlier  construction, 
avoid  the  loan,  though  made  by  the  winner  to 
the  loser  to  enable  him  to  continue  to  gamble. 
Wettenhall  v.  Wood,  1  Esp.  18. 
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or  for  the  payment  of  debts  incurred  at  gambling,  cannot  recover  such 
property.1 

4.  Person  Furnishing  Stake  on  Credit —  Stake  Delivered  to  Loser.  — Often,  by  the 
terms  of  the  gambling  contract,  the  goods  staked  arc  to  be  purchased  from 
some  party  outside  the  contract,  to  be  paid  for  by  the  loser  and  to  be  owned 
and  enjoyed  by  the  winner.  In  such  a  case,  if  the  party  furnishing  the  goods 
delivers  them  to  the  loser  and  charges  him  with  the  price,  he  can  recover  of 
the  loser,  even  though  the  loser  at  once  gives  the  goods  to  the  winner.2 

Stake  Delivered  and  Charged  to  Both  Parties.  —  If  the  person  furnishing  the  goods 
delivers  them  to  both  the  parties  to  the  gambling  contract,  and  charges  them 
jointly,  he  can  recover  the  price  from  them,  no  matter  what  arrangement  they 
may  have  among  themselves  for  adjusting  payment.3 

Stake  Delivered  to  Winner  and  Charged  to  Loser.  —  But  if,  knowing  the  terms  of  the 
gambling  contract,  the  party  furnishing  the  goods  delivers  them  to  the  winner 
and  charges  them  to  the  loser,  he  cannot  recover  unless  the  loser  has  especially 
instructed  him  so  to  do  after  the  event.4 

5.  Persons  Furnishing  Labor  or  Material  in  Furtherance  of  Gambling  Contracts 
—  Where  Furnished  Without  Knowledge  of  Unlawful  Purpose.  —  One  who  furnishes  labor 
or  materials  which  are  in  fact  to  be  used  in  furtherance  of  gambling,  without 
knowledge  that  they  are  to  be  so  used,  can  recover  for  the  value  thereof.5 

Mere  Knowledge  of  the  Unlawful  Purpose  to  Which  Materials  Are  to  Be  Applied  will  not, 
according  to  some  authorities,  prevent  the  person  vending  or  furnishing  such 
materials  from  recovering  the  value  thereof,  unless  the  contract  under  which 
they  were  furnished  requires  such  unlawful  use.6    But  there  are  numerous 


1.  Statutes  Forbidding  Recovery.  —  Cannan  v. 
Bryce,  3  B.  &  Aid.  179;  Bowyer  v.  Brampton, 
2  Stra.  1155;  Levy  v.  Perkins,  4  Bibb  (Ky.) 
505;  Colyer  v.  Ransom,  4  Bibb  (Ky.)  552; 
Ruckman  v.  Bryan,  3  Den.  (N.  Y.)  340. 

2.  See  supra,  this  section.  Persons  Lending 
Money  to  Parties  to  Gambling  Contracts  —  Loan 
to  Enable  Loser  to  Repay.  See  also  the  note  fol- 
lowing. 

3.  Stake  Delivered  and  Charged  to  Both  Parties. 

—  Maulsby  v.  Wolf,  14  Ind.  457;  Winchester 
v.  Nutter,  52  N.  H.  507,  13  Am.  Rep.  93. 

In  some  cases  where  a  third  person  has  fur- 
nished goods  to  the  parties  to  a  wager,  upon 
the  understanding  that  one  or  the  other  is  to 
pay  in  accordance  with  the  result  of  the  wager, 
recovery  for  the  price  or  value  of  the  goods 
has  been  allowed.  Lurton  7/.  Gilliam,  2  111. 
577;  Heironimus  v.  Harris,  14  B.  Mon.  (Ky.) 
252. 

Contra. —  In  Murphy  v.  Rogers,  151  Mass. 
118,  A  and  B  played  billiards  at  C's  public 
table,  where  the  rule  was  that  the  loser  should 
pay  for  the  hire  of  the  table.  A  lost,  and  gave 
C  his  note  for  the  hire  of  the  table  as  well  as 
for  other  debts.  It  was  held  that  C  could  not 
recover. 

4.  Where  Stake  Is  Delivered  to  Winner  and 
Charged  to  Loser.  —  Jeffrey  v.  Ficklin,  3  Ark. 
227,  36  Am.  Dec.  456;  Duncan  v.  Cox,  6 
Blackf.  (Ind.)  270;  Maulsby  v.  Wolf,  14  Ind. 
457;  Lloyd  v.  Leisenring,  7  Watts  , (Pa.)  294. 
See  also  Davis  z..  McGrath,  10  Pa.  St.  170. 

In  David  v.  Ransom,  1  Greene  (Iowa)  383,  A 
and  B  bet  a  cap  on  an  election.  After  the 
event  C  delivered  a  cap  from  his  store  to  A, 
the  winner.  C  knew  all  the  facts  when  he  de- 
livered the  cap.  It  was  held  that  under  the 
original  agreement  C  could  not  recover;  but 
if,  after  the  event  was  decided,  B  had  asked  C 


to  deliver  the  cap  to  A,  and  had  promised  to 
pay  him  therefor,  C  could  recover. 

Third  Party  Paying  Winner  at  Request  of  Loser 
After  Event.  —  In  White  v.  Yarbrough,  16  Ala. 
109,  where,  after  the  event,  A  asked  B  to  pay 
the  winner,  promising  to  reimburse  him,  B 
was  held  entitled  to  recover  from  A. 

5.  Recovery  for  Labor  or  Materials  Innocently 
Furnished.  —  Riggs  v.  Adams,  12  Ind.  199; 
Higgins  v.  Miner,  13  Ind.  346;  McCoy  v.  Zane, 
65  Mo.  11;  Gibson  v.  Pearsall,  I  E.  D.  Smith 
(N.  Y.)9o. 

Where  the  labor  or  materials  furnished  are 
of  such  a  character  that  they  might  or  might 
not  be  used  for  gambling,  a  recovery  for  their 
value  is  allowed.  Thus  the  price  of  a  race 
horse,  Cummings  v.  Henry,  10  Ind.  109;  the 
cost  of  a  building,  Dorsey  v.  Langworthy,  3 
Greene  (Iowa)  341;  or  the  price  of  a  billiard 
table,  Brunswick  v.  Valleau,  50  Iowa  120,  32 
Am.  Rep.  119,  maybe  recovered.  In  Maddox 
v.  Thornton,  2  Cranch  (C.  C.)  260,  recovery 
was  allowed  for  training  race  horses;  but  see 
Mosher  v.  Griffin,  51  111.  184.  Even  where  the 
article  has  little  or  no  practical  value  except 
for  gambling,  its  price  may  be  recovered  where 
the  vendor  is  not  shown  to  have  known  that 
the  vendee  meant  to  use  it  for  gambling  pur- 
poses. Rose  v.  Mitchell,  6  Colo.  102,  45  Am. 
Rep.  520. 

6.  Effect  of  Mere  Knowledge  of  Unlawful  Pur- 
pose,—  Bickel  v.  Sheets,  24  Ind.  I.  See  also 
Longnecker  v.  Shields,  1  Colo.  App.264;  Win- 
chester v.  Nutter,  52  N.  H.  509,  13  Am.  Rep.  93. 

In  Michael  v.  Bacon,  49  Mo.  474,  8  Am 
Rep.  138,  A  had  B  fit  up  and  paper  a  house 
which  A  was  about  to  use  for  gambling  pur- 
poses. B  knew  the  facts.  •  It  was  held  that 
B  could  recover  for  such  fitting  up  and  paper- 
ing. This  case  must  be  regarded  as  limited 
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authorities  to  the  effect  that  the  mere  knowledge  of  the  unlawful  purpose  on 
the  part  of  those  furnishing  materials  or  labor  will  defeat  recovery.1 

6.  Rent  for  Property  Used  for  Gambling.  —  The  cases  cited  in  the  notes  show 
the  diverging  views  of  the  courts  as  to  recovery  of  rent  for  property  used  for 
gambling.2 

7.  Liability  of  Telegraph  Companies  Where  Telegrams  Are  Sent  for  Gambling 
Purposes.  —  A  telegraph  company  is  not  liable  for  losses  occasioned  by  mistakes 
in  transmission  of  messages  relating  to  gambling  transactions.3 

8.  Contracts  of  Indemnity  Against  Liability  Growing  Out  of  Gambling  Con- 
tracts.—  The  authorities  are  in  conflict  as  to  whether  a  contract  to  indemnify 
a  stakeholder  against  liability  incurred  by  delivering  stakes  can  be  enforced.4 

XIV.  Securities  for  Debts  Incurred  in  Gambling  Contracts  —  1.  Statutes 
in  General.  —  In  many  jurisdictions  statutes  have  been  passed  annulling  securi- 
ties given  on  gambling  considerations.    The  terms  of  these  statutes  are  diverse, 


by  the  case  of  St.  Louis  Fair  Assoc.  v.  Car- 
mody,  (Mo.  1899)  52  S.  W.  Rep.  365,  cited  in 
the  following  note. 

In  Ex  p.  Bernert,  62  Cal.  525,  it  was  held 
that  letting  a  pool  table  for  hire  was  not  nec- 
essarily participating  in  gambling. 

1.  Knowledge  of  Purpose  Held  to  Defeat  Recov- 
ery—  England.  —  Fisher  1:  Bridges,  3  El.  & 
Bl.  6-12,  77  E.  C.  L.  642,  2  C.  L.  R.  928,  24  L. 
J.  Q.  B.  165,  1  Jur.  N.  S.  157. 

United  States.  —  Holmead  v.  Maddox,  2 
Cranch  (C.  C.)  161. 

Illinois.  — Mosher  v.  Griffin,  51  111.  184. 

Kentucky.  —  Brittain  v.  Duling,  15  B.  Mon. 
(Ky.)  138. 

Mew  York.  —  Hull  v.  Ruggles,  56  N.  Y.  424; 
Edelinuth  v.  McGarren,  4  Daly  (N.  Y.)  467; 
Haley  v.  Cridge,  (Marine  Ct.)  1  City  Ct.  (N. 
Y.)  433- 

Ohio.  —  Spurgeon  v.  McElwain,  6  Ohio  442, 
27  Am.  Dec.  266. 

Pennsylvania.  —  Badgley  v.  Beale,  3  Watts 
(Pa.)  263. 

In  St.  Louis  Fair  Assoc.  v.  Carmody,  (Mo. 
1899)  52  S.  W.  Rep.  365,  A  operated  a  lawful 
race  course,  upon  which  he  had  booths  for  pur- 
poses of  gambling,  and  as  a  means  of  inducing 
persons  to  frequertf  these  booths  he  contracted 
with  B  to  furnish  refreshments  there.  It  was 
held  that  as  B  knew  these  facts  he  could  not 
recover  of  A  on  such  contract. 

2.  Recovery  of  Rent  Where  Premises  Are  Used 
for  Gambling.  —  In  Canada,  where  betting  on  a 
race  track  was  not  penal,  it  has  been  held  that 
a  racing  associalion  may  recover  for  the  ex- 
clusive privileges  of  betting  and  gaming  upon 
the  track.  Stratford  Turf  Assoc.  v.  Fitch,  28. 
Ont.  579- 

In  the  United  States  the  weight  of  authority  is 
that  no  rent  can  be  recovered  where  the  land- 
lord knew  that  the  leased  premises  were  to  be 
used  for  gambling.  Holmead  v.  Maddox,  2 
Cranch  (C.  C.)  161 ;  McDonald  v.  Tree,  69  111. 
App.  134;  Harris  v.  McDonald,  79  111.  App. 
638. 

In  the  cases  just  cited  it  was  held  sufficient 
to  defeat  recovery  by  the  landlord  that  he 
knew  that  the  premises  were  to  be  used  for 
gambling. 

Evidence  of  Knowledge  of  Intended  Use.  —  In 

Holmead  v.  Maddox,  2  Cranch  (C.  C.)  161, 
such  knowledge  on  the  part  of  the  landlord 
was  inferred  from  evidence  that  the  landlord 
leased  the  property  —  a  large  inclosed  field  — 


for  match  races,  and  that  it  was  notorious  that 
gambling  was  habitual  at  such  races.  In  the 
Illinois  cases  there  was  direct  evidence  lend- 
ing to  charge  the  landlord  with  such  knowl- 
edge. 

Mere  Knowledge  of  Use  No  Bar.  —  In  Gibson 
v.  Pearsall,  1  E.  D.  Smith  (N.  Y.)  90,  there  is 
a  dictum  to  the  effect  that  mere  knowledge  on 
the  part  of  the  landlord  that  the  premises  are 
to  be  used  for  gambling  purposes  is  no  bar 
unless  it  is  part  of  the  agreement  between  him 
and  his  tenant  that  the  premises  are  to  be  thus 
used. 

3.  Liability  of  Telegraph  Company.  —  Cothran 
v.  Western  Union  Tel.  Co.,  83  Ga.  25,  25  Am. 

6  Eng.  Corp.  Cas.  533.  [overruling  Western 
Union  Tel.  Co.  v.  Blanchard,  68  Ga.  299,  45 
Am.  Rep.  480]:  Gist  v.  Western  Union  Tel. 
Co.,  45  S.  Car.  344,  55  Am.  St.  Rep.  763.  See 
also  Melchert  v.  American  Union  Tel.  Co.,  11 
Fed.  Rep.  193;  Kiley  v.  Western  Union  Tel. 
Co.,  39  Hun  (N.  Y.)  158. 

A  Statutory  Penalty  resting  upon  telegraph 
companies  for  mistakes  in  the  transmission  of 
telegrams  may  be  recovered  although  the 
message  in  which  the  mistake  was  made  relates 
to  a  gambling  transaction.  Gray  v.  Western 
Union  Tel.  Co.,  87  Ga.  350,  27  Am.  St.  Rep. 
259.  35  Am.  &  Eng.  Corp.  Cas.  47.  See  gen- 
erally the  title  Telegraphs  and  Telephones. 

4.  Indemnity  Contracts.  —  Columbia  Bank, 
etc.,  Co.  v.  Holdeman,  7  W.  S:  S.  (Pa.)  233,  42 
Am.  Dec.  229. 

In  Peck  v.  Briggs,  3  Den.  (N.  Y.)  107,  A  and 
B  each  borrowed  money  of  C  to  bet  on  an  elec- 
tion, and  put  the  money  then  borrowed  into  C's 
hands  as  stakeholder.  A  lost.  B  demanded 
the  whole  sum,  and  agreed  that  C  should  sue 
A  to  recover  the  money  loaned  to  him  for  bet- 
ting. B  promised  to  indemnify  C  for  his 
costs.  C  then  sued  A,  lost,  and  paid  the  costs. 
C  then  sued  B  to  recover  the  costs  thus  paid. 
The  court  held  that  C  was  not  bound  to  pay 
the  stake  to  B;  hence,  a;  he  paid  it,  it  was  a 
good  consideration  for  B's  promise  to  repay 
C  the  amount  with  costs  if  C  could  not  recover 
from  A. 

In  Columbia  Bank,  etc.,  Co.  v.  Haldeman, 

7  W.  &  S.  (Pa.)  233,  42  Am.  Dec.  229,  A  and 
B  bet  on  an  election  and  deposited  stakes  with 
C.  On  paying  the  winner  C  took  from  him 
an  indemnity  bond  reciting  the  facts  and 
promising  to  repay  if  the  loser  should  compel 
C  to  refund  the  stake.    The  loser  brought  suit 
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and  correspondingly  affect  the  cases  decided  under  them.  Their  object  is  to 
discourage  gambling,  out  of  regard  to  the  public  at  large,  by  crippling  or 
destroying  gambling  on  credit.  With  this  object  in  view,  some  legislatures 
have  not  hesitated  to  set  aside  fundamental  principles  of  the  law.  Especial 
care  must  be  taken  to  note  these  arbitrary  statutory  exceptions  as  such.' 

2.  Statute  of  9  Anne.  —  The  English  statute  9  Anne,  c.  14,  adopted  or  in 
substance  re-enacted  in  many  of  the  United  States,  rendered  "  all  notes,  bills, 
bonds,  judgments,  mortgages,  or  other  securities  or  conveyances  whatsoever" 
for  money  won  at  play  or  for  money  loaned  for  gaming,  "  utterly  void,  frus- 
trate, and  of  none  effect,  to  all  intents  and  purposes  whatsoever."  a 

3.  Negotiable  Instruments  —  a.  Recovery  by  Original  Party.  —  Gener- 
ally, by  statute,  no  recovery  can  be  had  upon  a  negotiable  instrument  given 
on  a  gambling  consideration  by  a  party  to  the  gambling  contract.3 

b.  Recovery  by  Assignee  Who  Is  Not  a  Bona  Fide  Holder.  — 
Likewise,  no  recovery  can  be  had  by  an  assignee  who  takes  with  knowledge  of 
the  nature  of  the  consideration,  or  by  one  who  takes  after  maturity,  or  by- 
one  who  takes  as  a  gift  and  not  for  value.4 


against  C  and  recovered  the  stake.  C  then 
sued  the  winner  on  the  indemnity  bond.  It 
was  held  that  betting  and  all  contracts  col- 
lateral thereto  are  illegal;  hence  the  indemnity 
bond  was  void  and  C  could  not  recover  upon  it. 

1.  Effect  of  Statutes.  —  Thus  the  settled  rule 
as  to  the  conclusive  effect  of  a  judgment  may 
be  abrogated  as  to  gambling  contracts.  Mal- 
lett  v.  Butcher,  41  111.  382. 

Part  of  Consideration. —  A  note  is  void  if  any 
part  of  the  consideration  is  money  lost  on 
a  horse  race  or  other  gambling.,  Ayer  v. 
Younker,  10  Colo.  App.  27 ;  Gardner  v.  Meeker, 
169  111.  40,  affirming  69  111.  App.  422;  Craw- 
ford v.  Storms,  41  Miss.  540. 

Some  remarks  in  Fenno  v.  Sayre,  3  Ala.  458, 
apparently  take  the  opposite  view  and  hold 
that  unless  the  legal  part  of  the  consideration 
be  refunded,  the  whole  instrument  may. be  en- 
forced. This  is  contrary  to  the  general  rules 
on  the  subject  of  illegal  consideration. 

2.  9  Anne,  c.  14,  §  r. 

As  to  the  status  of  this  statute  in  the  United 
States,  see  supra,  this  title,  Status  of  Gambling 
Contracts  at  Law. 

3.  Original  Party  Cannot  Recover  —  England. 
—  Kenny  v.  Browne,  3  Ridg.  P.  C.  514;  Hitch- 
cock v.  Way,  6  Ad.  i£  El.  943,  33  E.  C.  L.  249, 

2  N.  &  P.  72,  W.  W  &  D.  491;  Cooke  v.  Strat- 
ford, 13  M.  &  W.  379,  2  Dowl.  &  L.  399,  14  L. 
J.  Exch.  66;  Hussey  v.  Jacob,  Carth.  356,  5 
Mod.  175,  1  Sdlk.  344,  Holt  328;  Sigel  v.  Jebb, 

3  Stark.  1,  14  E.  C.  L.  143. 
United  States.  —  Thompson   v.  Milligan,  2 

Cranch  (C.  C.)  207;  Hawkins  v.  Cox,  2  Cranch 
(C  C.)  173. 

Alabama. — Jordan  v.  Locke,  Minor  (Ala.) 
254;  Brewer  v.  Morgan,  13  Ala.  551. 

Georgia.  —  Benson  v.  Dublin  Warehouse 
Co.,  99  Ga.  303;  Little  v.  Stokely,  99  Ga.  306. 

Illinois.  —  Brown  v.  Alexander,  29  111.  App. 
626. 

Indiana. — Schmueckle  v.  Waters,  125  Ind. 
265. 

Kentucky. — Chambers  v.  Simpson,  1  T.  B. 
Mon.  (Ky.)  112;  Clark  v.  Havens.  1  A.  K. 
Marsh.  (Ky.)  198. 

Massachusetts.  —  Bride  v.  Clark,  161  Mass. 
130. 

Nebraska.  —  Sprague  v.  Warren,  26  Neb.  326. 


New  Hampshire.  —  Culler  v.  Welsh,  43  N. 

H.  497. 

Pennsylvania.  —  Swartz's  Appeal,  3  Brews. 
(Pa.)  131;  Edgell  v.  McLaughlin,  6  Whart. 
(Pa.)  176,  36  Am.  Dec.  214. 

Rhode  Island.  —  Stoddard  v.  Martin,  1  R.  I. 

I,  19  Am.  Dec.  643. 
Tennessee.  —  Russell  v.  Pyland,  2  Humph. 

(Tenn.)  131,  36  Am.  Dec.  307. 

Texas.  — Connor  v.  Mackey,  20  Tex.  747. 
See  also  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  189  etseq. 

In  Rudolf  v.  Winters,  7  Neb.  125,  a  duebill 
was  given  by  A  to  B  for  indebtedness  arising 
on  a  contract  for  future  differences,  which  was 
recognized  to  be  a  gambling  contract.  B  sued 
on  the  duebill.  It  was  held  that  A  could  not 
set  up  the  illegal  contract  as  a  defense.  This 
is  contrary  to  the  weight  of  authority  and  is 
inconsistent  with  the  view  cf  the  same  court  in 
the  later  case  of  Sprague  v.  Warren,  26  Neb. 
326. 

When  the  Maker  Gives  the  Note  on  a  Gambling 
Consideration,  but  the  Payee  Takes  It  on  a  Lawful 
Consideration,  the  note  is  valid,  as  where  the 
loser  gives  his  note  in  payment  of  the  debt  to,a 
third  party  who,  in  consideration  therefor  and 
in  ignorance  of  the  real  nature  of  the  considera- 
tion to  the  maker,  parts  with  something  of 
value  to  the  winner.  Chambers  v.  Simpson,  1 
T.  B.  Mon.  (Ky.)  112. 

4.  Assignee  Who  Is  Not  a  Bona  Fide  Holder 
Cannot  Recover  —  England.  —  Woolf  v.  Hamil- 
ton, (1898)  2  Q.  B.  337;  Hay  v.  Ayling.  16  Q. 
B.  425,  71  E.  C.  L.  425,  20  L.  J.  Q.  B.  171, 
15  Jur.  605;  Steers  v.  Lashley,  6  T.  R.  61; 
Brown  v.  Turner,  7  T.  R.  626;  Ex  p.  Mather, 
3  Ves.  Jr.  373;  O'Connor  v.  Hickson,  2  Law 
Rec.  O.  S.  419. 

United  States.  —  Savings  Bank  v.  National 
Bank  of  Commerce,  38  Fed.  Rep.  800;  Shain 
v.  Goodwin,  46  Fed.  Rep.  564. 

Alabama.  —  Barker  v.  Callihan,  5  Ala.  708. 
California.  —  Fuller  v.  Hutchings,   10  Cal. 
523,  70  Am.  Dec.  746. 

Kentucky.  —  Thompson  v.  Moore,  4  T.  B. 
Mon.  (Ky.)  79;  Lyle  v.  Lindsey,  5  B.  Mon. 
(Ky.)  123. 

Michigan.  —  McNamara  v.  Gargett,  68  Mich. 
454,  13  Am.  St.  Rep.  355. 
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c.  Recovery  by  Bona  Fide  Holder  —  (i)  Recovery  Allowed.  —  Accord- 
ing to  the  construction  given  by  the  courts  to  many  of  the  statutes  on  this 
subject,  a  bona  fide  holder  of  a  negotiable  instrument  given  on  a  gaming  con- 
sideration can  recover  thereon  from  the  maker.1 

Presumption  as  to  Bona  Fides.  —  The  usual  presumption  as  to  bona  fides  is 
reversed  in  actions  based  upon  notes  given  upon  gambling  considerations.  It 
is  for  the  holder  of  the  note  to  show  affirmatively  that  he  is  a  bona  fide  holder.3 

(2)  Recovery  Not  Allowed.  —  Under  the  construction  given  to  other  statutes 
on  this  subject,  not  even  a  bona  fide  holder  of  a  negotiable  instrument  given 
on  a  gambling  consideration  can  recover  from  the  maker.  This  harsh  rule,  so 
at  variance  with  the  ordinary  law  of  negotiable  instruments,  has  been  adopted 
by  many  legislatures  from  motives  of  public  policy.3 

given  in  consideration  of  losses  sustained  at 
"  any  game  of  address,  game  of  hazard,  play 
or  game  whatsoever"].  While  the  law  of  this 
state  is  exceptional  in  dealing  with  certain 
stock  transactions  known  as  '  wagering  con- 
tracts,' none  of  our  cases  has  gone  the  length 
that  is  here  contended  for  by  the  defendant. 
Our  decisions  under  the  Act  of  1794,  supra,  are 
expressly  grounded  on  the  fact  that  the  notes 
in  question  therein  were  declared  void  by  the 
statute.  Unger  z,.  Boas,  13  Pa.  St.  601;  Har- 
per v.  Young,  112  Pa.  St.  419.  In  the  former 
case  Mr.  Justice  Burnside  said:  '  Lord  Mans- 
field declared  the  law  to  be  settled  that  a 
holder  coming  fairly  by  the  note  or  bill  has 
nothing  to  do  with  the  transaction  between  the 
original  parties,  except  perhaps  in  the  single- 
case  (which  he  calls  a  hard  one)  of  a  note  for 
money  won  at  play.  '  The  exceptional  case 
thus  noted  by  Lord  Mansfield  was  so  decided 
because  the  English  statute  made  the  note  ab- 
solutely void.  In  the  case  at  bar  no  such  stat- 
ute exists;  and  in  the  absence  thereof  we  are 
quite  unwilling  to  burden  commercial  paper 
with  any  such  impedimenta  as  that  claimed  by 
the  defendant." 

2.  Presumption  Against  Bona  Fides.  —  Shain  % 
Goodsvin,  46  Fed.  Rep.  564;  Fuller  v.  Hutch- 
ings,  10  Cal.  523,  70  Am.  Dec.  746;  Stande- 
ford  v.  Shultz.  5  B.  Mon.  (Ky.)  581.  See  the 
title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  321. 

3.  Cases  Where  Bona  Fide  Holder  Cannot  Re- 
cover—  England.  —  Hitchcock  v.  Way,  6  Ad. 
&  El.  943,  33  E.  C.  L.  249,  2  N.  &  P.  72;  W. 
W.  &  D.  491;  Day  v.  Stuart,  6  Bing.  109,  19  E. 
C.  L.  20;  Shillito  v.  Theed,  7  Bing.  405,  20  E. 

C.  L.  181,  4  M.  &  P.  575;  Lowe  v.  Waller,  2 
Dougl.  736;  Cooke  v.  Stratford,  13  M.  &  W. 
379;  Henderson  v.  Benson,  8  Price  288:  Bow- 
yer  v.  Brampton,  2  Stra.  1 155. 

Canada.  —  Summei  feldt  v.  Worts,  12  Ont.  4S. 
United  States.  —  Root  v.  Merriam,  27  Fed. 
Rep.  909. 

Alabama.  —  Manning!'.  Manning,  S  Ala.  13S; 
Whitlock  v.  Heard,  13  Ala.  776,  48  Am.  Dec. 
73;  Whitlock  v.  Stewart,  13  Ala.  790;  Ivey  v. 
Nicks,  14  Ala.  564;  Whitlock  v.  Stewart,  15 
Ala.  601. 

Colorado.  —  Pendleton  Smissaert,  1  Colo. 
App.  508. 

Connecticut.  —  Conklin  v.  Roberts,  36  Conn. 
461. 

District  of  Columbia.  —  Lulley  v.  Morgan,  21 

D.  C.  88;  Thompson  v.  Bowie,  6  D.  C.  91,  re- 
versed  on  a  point  of  evidence  in  Thompson  « 
Bowie,  4  Wall.  (U.  S.)  463. 
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New  Mexico. — Joseph  v.  Miller,  1  N.  Mex. 
621. 

South  Carolina.  —  Sharp  v.  Smith,  7  Rich.  L. 
(S.  Car.)  3. 

1.  Cases  Where  Bona  Fide  Holder  Can  Recover 

—  England. — Edwards  v.  Dick,  4  B.  &  Aid. 
212,  6  E.  C.  L.  455;  Robinson  v.  Bland,  2  Burr. 
1082;  Greenland  v.  Dyer,  2  M.  &  R.  422,  17  E. 
C.  L.  315;  Anonymous,  2  Mod.  279;  Hawker 
v.  Hallewell,  3  Smale  &  G.  194;  Batcock  v. 
Cole,  11  Ir.  Law  R.  (Q.  B.)  306,  1  Ir.  Jur.  O. 
S.  (Exch.)  331. 

Canada.  —  Laurence  z*.  Hearn,  21  Nova 
Scotia  375. 

United  States.  —  St.  Louis  Third  Nat.  Bank 
v.  Harrison,  10  Fed.  Rep.  243,  3  McCrary  (U. 
S.)  316;  Jackson  v.  Foote,  12  Fed.  Rep.  37,  11 
Biss.  (U.  S.)  223;  Mitchell  v.  Catchings,  23 
Fed.  Rep.  710. 

California.  —  Haight  v.  Joyce,  2  Cal.  66,  56 
Am.  Dec.  311. 

Colorado.  —  Boughner  v.  Meyer,  5  Colo.  71, 
40  Am.  Rep.  139. 

Illinois.  —  Adams  v.  Wooldridge,  4  111.  255; 
Shirley  v.  Howard,  53  111.  455. 

Indiana.  —  Wright  v.  Crabbs,  78  Ind.  4S7; 
Sondheim  v.  Gilbert,  117  Ind.  71,  10  Am.  St. 
Rep.  23. 

Kentucky. — Jones  v.  Sevier,  1  Litt.  (Ky.)so, 
13  Am.  Dec.  218. 

Michigan.  —  Shaw  z\  Clark,  49  Mich.  384,  43 
Am.  Rep.  474;  Davis  v.  Seeley,  71  Mich.  209. 

Missouri.  — Crawford  v.  Spenser,  92  Mo.  498, 
1  Am.  St.  Rep.  745;  Third  Nat.  Bank  v.  Tins- 
ley,  11  Mo.  App.  498. 

Texas.  —  Fowler  v.  Chapman,  I  Tex.  App. 
Civ.  Cas.,  §  963. 

Distinction.  —  In  some  of  these  cases  the  bona 
fide  holder  is  allowed  to  recover  because  the 
notes,  though  given  in  pursuance  of  a  gam- 
bling contract,  are  not  given  in  what  is  con- 
sidered by  those  courts  to  be  '"  gaming,"  and 
in  those  jurisdictions  the  statute  avoided  only 
securities  given  on  a  gaming  consideration. 
Shirlev  v.  Howard,  53  111.  455;  Shaw  v.  Clark, 
49  Mich.  384,  43  Am.  Rep.  474;  Davis  v.  See- 
ley, 71  Mich.  209;  Northern  Nat.  Bank  z. 
Arnold,  1S7  Pa.  St.  356 

Thus  in  Northern  Nat.  Bank  v.  Arnold,  187 
Pa.  St.  356,  the  court  said:  "  This  appeal 
presents  the  single  question  whether  a  bona 
Jide  indorsee  and  holder  for  value,  without 
notice  and  before  maturity,  of  a  promissory 
note  gifren  in  a  '  stock  gambling  '  transaction, 
can  recover  against  the  maker.  This  is  not 
the  case  of  a  note  made  void  under  the  Act  of 
April  22,  1794,  P.  L.  1S1,  §  8  [avoiding  notes 
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d.  As  Between  Parties  to  the  Instrument  Other  than  Those 
Involved  in  the  Gambling  Contract.  —  In  jurisdictions  where  a  bona  fide 
holder  cannot  recover  of  the  maker  of  a  negotiable  instrument  given  on  a 
gambling  consideration,  a  bona  fide  holder  can  recover  of  any  other  party  to 
the  negotiable  instrument  except  such  maker,  if  by  the  ordinary  laws  of  com- 
mercial paper  such  recovery  could  be  had.1 

e.  Validity  of  Title  to  Commercial  Taper  Won  at  Gambling  — 

Indorsement  on  Gambling  Consideration  —  Holder's  Rights  Against  Maker.  —  Where  com- 
mercial paper,  originally  valid,  has  been  transferred  in  payment  of  a  gambling 


Georgia. — Cunningham  v.  National  Bank, 
71  Ga.  400,  51  Am.  Rep.  266,  75  Ga.  366. 

Illinois.  —  Williams  v.  Judy,  8  111.  282,  44 
Am.  Dec.  699;  Chapin  v.  Dake,  57  111.  295,  11 
Am.  Rep.  15;  Tenney  v.  Foote,  95  111.  99,  4 
111.  App.  594;  Pearce  v.  Foote,  113  111.  228,  55 
Am.  Rep.  414;  International  Bank  v.  Vankirk, 
39  111.  App.  23;  Dow  v.  Higgins,  72  111.  App. 
302;  Gardner  v.  Meeker,  169  111.  40,  affirming 
69  111.  App.  422. 

Indiana.  —  Davis  v.  Davis,  119  Ind.  511. 

Iowa.  —  Craig  v.  Andrews,  7  Iowa  17;  Trad- 
es Bank  v.  Alsop,  64  Iowa  97;  Creston  Fiist 
Nat.  Bank  v.  Carroll,  80  Iowa  11. 

Kentucky.  —  Morton  v.  Fletcher,  2  A.  K. 
Marsh.  (Ky.)  137,  12  Am.  Dec.  366;  Pace  v. 
Martin,  2  Duv.  (Ky.)  522. 

Maryland. — Gough  v.  Pratt,  9  Md.  526; 
Emerson  v.  Townsend,  73  Md.  224. 

Mississippi.  —  Lucas  v.  Waul,  12  Smed.  &  M. 
(Miss.)  157;  Martin  v.  Terrell,  12  Smed.  &  M. 
(Miss.)  571. 

Nevada.  — Evans  v.  Cook,  11  Nev.  69. 

New  York.  — Cunningham  v.  Gans,  79  Hun 
(N.  Y.)  434;  Vallett  v.  Parker,  6  Wend.  (N.  Y.) 
615. 

Ohio.  —  Lagonda  Nat.  Bank  v.  Portner,  46 
Ohio  St.  381. 

Pennsylvania.  —  Unger  v.  Boas,  13  Pa.  St. 
601;  Harper  v.  Young,  112  Pa.  St.  419; 
Griffiths  v.  Sears,  112  Pa.  St.  523,  17  W.  N.  C. 
<Pa.)  468;  Durr  v.  Barclay,  8  Pa.  Co.  Ct.  285; 
Moss  v.  Jones,  I  W.  N.  C.  (Pa.)  96. 

South  Carolina.  —  Mordecai  v.  Dawkins,  9 
Rich.  L.  (S.  Car.)  262. 

Tennessee.  —  Blair  v.  Brabson,  3  Hayw. 
(Tenn.)  18;  Snoddy  v.  American  Nat.  Bank,  88 
Tenn.  573,  17  Am.  St.  Rep.  918;  Allen  v.  Dun- 
ham, 92  Tenn.  257. 

Texas.  —  Donnelly  v.  Citizens'  Bank,  3  Tex. 
App.  Civ.  Cas.,  §  169. 

Virginia.  —  Woodson  v.  Barrett,  2  Hen.  & 
M.  (Va.)  80,  3  Am.  Dec.  612;  Buckner  v.  Smith, 
1  Wash.  (Va.)  296. 

Effect  of  Statute  Making  Such  Instruments 
"  Void  and  of  No  Effect."  —  In  Traders'  Bank  v. 
Alsop,  64  Iowa  Q7,  the  court  said:  "  Section 
4029  [of  the  Code  of  1873;  Code  1897,  §4965] 
provides  that  instruments  of  the  class  to  which 
the  note  in  suit  belongs  '  are  absolutely  void 
and  of  no  effect.'  The  effect  of  this  provision 
is  not  simply  to  create  an  equity  in  favor  of 
the  maker,  but  to  make  the  note  an  absolute 
nullity.  It  is  not  only  void  and  of  no  effect 
as  between  the  original  parties  to  it,  but  it  is 
incapable  of  having  life  or  validity  imparted 
to  it  by  being  negotiated.  It  is  the  instrument 
and  not  the  parties  to  it  which  is  affected 
by  the  statute.  The  general  holding  of  the 
authorities  is  that  the  effect  of  a  statute  which 


makes  instruments  of  this  character  void  and 
of  no  effect  is  to  render  them  void  in  the  hands 
of  innocent  holders."  The  court  cited  Lowe 
v.  Waller,  2  Dougl.  736;  Bridge  v.  Hubbard, 
15  Mass.  96,  8  Am.  Dec.  86;  Kendall  v.  Rob- 
ertson, 12  Cush.  (Mass.)  156;  Cazet  v.  Field,  9 
Gray  (Mass.)  329;  Vallett  v.  Parker,  6  Wend. 
(N.  Y.)6i5. 

Apparent  Inconsistency  in  Positions  of  Courts  — 
Explanation.  —  A  comparison  of  the  cases 
where  a  bona  fide  holder  can  recover  with 
those  where  a  bona  fide  holder  cannot  recover 
will  show  that  certain  states  furnish  decisions 
under  both  classes.  This  discrepancy  is  ap- 
parent, not  real,  and  is  due  either  to  change 
of  statute  or  to  the  fact  that  the  statutes  of 
some  states  are  so  worded  as  to  apply  to  com- 
mercial paper  based  only  on  certain  classes  of 
gambling  considerations  —  classes  which  were 
especially  obnoxious  to  the  legislature. 

Effect  of  Performance.  —  When  the  loser  has 
paid  the  obligation  in  the  hands  of  the  bona 
fide  holder,  it  is  held  that  the  loser  or  those 
who  succeed  to  his  interests  under  the  statute 
cannot  recover  the  amount  paid  as  having 
been  paid  on  a  gambling  consideration. 
Fenno  v.  Sayre,  3  Ala.  458;  Reed  v.  Harrod, 
Sneed  (Ky.)  165;  Chiles  v.  Coleman,  2  A.  K. 
Marsh.  (Ky.)  296,  12  Am.  Dec.  396. 

1.  Holder's  Right  of  Recovery  Against  Deriva- 
tive Party.  —  Lilley  v.  Rankin,  56  L.  J.  Q.  B. 
248,  55  L.  T.  N.  S.  814;  Justh  v.  Holliday,  2 
Mackey  (D.  C.)  346,  17  Cent.  L.  J.  56;  Hoyt  v. 
Cross,  108  N.  Y.  76;  Lagonda  Nat.  Bank  v. 
Portner,  46  Ohio  St.  381. 

In  Lagonda  Nat.  Bank  v.  Portner,  46  Ohio 
St.  381,  the  court  said:  "  It  seems  to  be  well 
settled  that  one  who  can  make  out  his  title 
through  a  person  other  than  the  one  who  exe- 
cuted the  instrument  on  the  vicious  considera- 
tion may,  if  an  innocent  holder,  recover  from 
his  indorser.  Maxwell,  Interp.  Stat.  250; 
Bowyer  v.  Brampton,  2  Stra.  1155.  So  that  in 
this  case  the  plaintiff  might,  on  giving  due  no- 
tice, have  recovered  from  its  immediate  or  any 
prior  indorser  of  the  check." 

Indorsement  on  Gambling  Consideration  Not  En- 
forceable  by  Indorsee.  —  But  where  one  indorses 
over  a  bill  or  note  in  payment  of  a  gambling 
debt,  such  indorsee  cannot  recover  of  his  in- 
dorser, for  that  would  be  enforcing  the  gam- 
bling contract.  Justh  v.  Holliday,  2  Mackey 
(D.  C.)  346,  17  Cent.  L.  J.  56. 

Under  the  Statute  55  &  56  Vict.,  c.  9,  where  A 
drew  on  B  in  respect  of  unlawful  gambling 
transactions,  and  A  indorsed  toC,  and  B,  hav- 
ing accepted,  and  having  been  compelled  to 
pay  C,  sued  A,  it  was  held  that  B  could  not 
recover.  Crawley  v.  White,  78  L.  T.  N.  S. 
167. 
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debt,  some  courts  hold  that  the  illegality  of  the  gambling  is  no  defense  to  a 
suit  by  the  indorsee  against  the  maker.1  Other  courts  hold  that  the  indorsee 
cannot  recover  from  the  maker,  as  he  cannot  show  that  he  is  the  real  owner  of 
such  paper.* 

Bank's  Kefusal  to  Honor  Checks.  —  It  has  been  held  that  a  bank  cannot  refuse  to 
honor  checks  because  they  have  been  given  on  a  gambling  consideration.3 

/.  Validity  of  Title  to  Life-insurance  Policy  Won  at  Gambling. 
— ■  The  assignee  of  a  life-insurance  policy  who  takes  it  for  a  gambling  debt 
cannot  recover  thereon.4 

g.  Methods  of  Enforcing  Statute.  —  At  Law,  the  fact  that  the  contract 
sued  on  is  in  its  essence  a  gambling  contract  or  is  founded  on  a  gambling  con- 
sideration, is  a  perfect  defense.5 

Cancellation  in  Equity.  —  In  equity,  under  the  older  and  more  general  rule,  a 
suit  will  be  entertained  to  have  instruments  given  on  a  gambling  consideration, 
given  up  and  canceled,  and  action  thereon  at  law  enjoined.6 

Under  Modern  statutes,  in  some  jurisdictions,  equity  refuses  to  entertain  a  suit 
for  the  cancellation  of  a  gambling  contract,  leaving  the  parties  to  their  rights 
at  law.7 

4.  Judgments  —  a.  Effect  of  Statutes  in  General. — The  same  stat- 
utes which  annul  securities  given  for  a  gambling  consideration  generally  in 
terms  include  judgments  rendered  upon  a  gambling  consideration  or  upon 
instruments  given  on  such  consideration.  Such  statutes  are  so  contrary  in 
their  scope  to  recognized  principles  of  law  that  many  courts  have  sought  to 
limit  their  terms,  by  construction,  to  certain  classes  of  judgments. 

b.  CLASSES  OF  JUDGMENTS  —  (i)  Judgments  by  Confession.  — When  the 
statutes  spoken  of  exist,  the  courts  are  unanimous  in  the  view  that  they  apply 
to  judgments  confessed  by  the  loser  in  favor  of  the  winner  as  a  security  for  a 
gambling  debt.8 

1.  Winner  Takes  Good  Title  Against  Maker.  — 

Poorman  v.  Mills,  3gCal.  34.5,  2  Am.  Rep.  451; 
Lee  v.  Ware,  I  Hill  L.  (S.  Car.)  313.  See  also 
Reed  v.  Bond,  96  Mich.  134. 

2.  Contrary  Doctrine.  —  Roberts  v.  Taylor,  7 
Port.  (Ala.)  251;  Lake  v.  Gilchrist,  7  Ala.  955; 
Whitlock  v.  Stewart,  13  Ala.  790;  Ivy  v.  Nicks, 
14  Ala.  564;  Whitlock  v.  Stewart,  15  Ala.  601; 
Whitlock  v.  Heard,  16  Ala.  336;  McGunnigle 
v.  Simmes,  1  Hayw.  &  H.  (D.  C.)  285;  Com- 
mercial Nat.  Bank  v.  Spaids,  8  111.  App.  493; 
Holtnan  v.  Ringo,  36  Miss.  690;  Wendelken 
v.  Haskel,  Daily  Reg.  March  28,  1884;  Warden 
v.  Plummer,  4  Jones  L.  (49  N.  Car.)  524. 

3.  McCord  v.  State  Nat.  Bank,  96  Cal.  197. 
See  also  Armstrong  v.  American  Exch.  Nat. 
Bank,  133  U.  S.  433. 

4.  Insurance  Policy  Won  at  Gambling.  — 
Mutual  L.  Ins.  Co.  v.  Watson,  30  Fed.  Rep. 
653- 

5.  See  cases  cited  supra,  this  section,  Nego- 
tiable Instruments. 

6.  Enforcement  of  Statutes  Avoiding  Gambling 
Securities  in  Equity  —  England.  —  Rawden  v. 
Shadwell,  Ambl.  269,  citing  Baker  v.  Williams, 
Rolls  Trin.  Term  11  Geo.  II.;  Newman  v. 
Franco,  2  Anstr.  519;  Andrews  v.  Berry,  3 
Anstr.  634;  Wynne  v.  Callender,  t  Russ.  293; 
Milltown  v.  Stewart,  8  Sim.  371,  3  Myl.  &  C.  18. 

Alabama.  —  Barker  v.  Callihan,  5  Ala.  708. 

Illinois.  —  Chapin  v.  Dake,  57  111.  295,  11 
Am.  Rep.  15;  Elder  v.  Talcott,  43  111.  App. 
439- 

Kentucky.  —  Davidson  v.  Givins,  2  Bibb 
(Ky.)  200,  4  Am.  Dec.  695;  Lyle  v.  Lindsev,  5 
B.  Mon.  (Ky!)  123. 
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Maryland.  —  Miller  v.  Gittings,  85  Md.  601, 
60  Am.  St.  Rep.  352. 

Mississippi.  —  McAuley  v.  Mardis,  Walk. 
(Miss.)  307. 

New  Jersey.  —  Tantum  v.  Arnold,  42  N.  J. 
Eq.  60. 

Tennessee. — Johnson  v.  Cooper,  2  Yerg. 
(Tenn.)  524,  24  Am.  Dec.  502;  Rucker  v. 
Wynne,  2  Head  (Tenn.)  617. 

See  generally  the  title  Reformation  and 
Cancellation. 

Transfer  of  Note  in  Payment  of  Gambling  Debt. 
—  So  where  the  payee  of  a  note  indorses  it 
over  in  payment  of  a  gambling  debt,  and  the 
indorsee  has  sued  the  maker  and  recovered  a 
default  judgment,  equity  will  interfere  on  ap- 
plication of  the  loser  and  restrain  collection  of 
such  judgment  at  any  time  before  it  has  been 
satisfied.  Roberts  v.  Taylor,  7  Port.  (Ala.) 
257,  overruling  Tindall  v.  Childress,  2  Stew.  & 
P.  (Ala.)  250. 

7.  Cases  Where  Equity  Refuses  to  Interfere  un- 
der Modern  Statutes.  —  Graves  v.  Houlditch,  2 
Price  147;  Kahn  v.  Walton,  46  Ohio  St.  195; 
Albettson  v.  Laughlin,  173  Pa.  St.  525,  51  Am. 
St.  Rep.  777;  Weakley  v.  Watkins,  7  Humph 
(Tenn.)  356;  Beer  v.  Landman,  88  Tex.  450, 
reversing  (Tex.  Civ.  App.  1S95)  30  S.  W.  Rep. 
64,  726. 

8.  Judgments  by  Confession.  —  Wilkerson  v. 
Whitney,  7  Mo.  295;  Collins  v.  Nevin.  30 
Pittsb.  Leg.  J.  (Pa.)  238.  In  the  first  of  these 
cases  the  court  said  that  the  only  classes  of 
judgments  which  it  would  restrain  as  given  on 
gambling  consideration  were  judgments  by 
confession,  either  in  person  or  on  power  of  at- 
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(2)  Judgments  on  Power  of  Attorney.  — Some  of  the  authorities  hold  that 
these  statutes  apply  to  judgments  rendered  on  power  of  attorney.1 

(3)  Default  Judgments — Belief  Given.  —  The  statutes  invalidating  gambling 
securities  are  applied  by  some  of  the  authorities  to  judgment  ,  rendered  in  a 
suit  at  law  on  a  gambling  debt  where  the  defendant,  after  being  duly 
summoned,  omits,  without  any  legal  excuse,  to  interpose  the  defense  of  the 
illegality  of  the  gambling  consideration.2 

Belief  Eefused.  —  Other  authorities  refuse  to  allow  such  default  judgments  to 
be  opened  up  unless  the  defendant  can  show  a  legal  excuse  for  not  making 
such  defense.3 


lorney;  that  it  would  not  interfere  with  default 
judgments  or  judgments  recovered  after  con- 
test. 

1.  Belief  Against  Judgments  Bendered  on  Power 
of  Attorney.  —  Everitt  v.  Knapp,  6  Johns.  (N. 
Y.)  331;  Griffith's  Appeal,  16  W.  N.  C.  (Pa.) 
249. 

Cases  Apparently  Contra.  —  On  principle  it  is 
hard  to  see  what  advantage  such  statutes  can 
subserve  unless  they  do  include  such  judg- 
ments; yet  the  following  cases  appear  at  first 
sight  to  support  a  contrary  doctrine.  They 
seem,  however,  to  be  capable  of  a  different  ex- 
planation. 

In  Lane  v.  Chapman,  11  Ad.  &  El.  966,  3g 
E.  C.  L.  286,  the  cognovit  was  given  by  the 
defendant  in  an  action  at  law  where  a  suit  was 
pending  in  which  he  might  have  set  up  the 
gambling  consideration  as  a  defense.  This 
case  may,  therefore,  only  illustrate  the  princi- 
ple, hereafter  stated,  that  in  an  adversary 
proceeding  at  law  after  a  defense  of  gambling 
has  been  or  might  have  been  interposed  equity 
will  not  relieve  in  many  jurisdictions  except 
for  such  extraordinary  reasons  as  would  be 
good  grounds  for  relieving  against  any  judg- 
ment. 

Com.  v.  Kammerer,  11  Ky.  L.  Rep.  777, 
may  also  be  construed  so  as  not  to  be  an 
authority  contrary  to  the  principle  stated  in 
the  text.  In  that  case  A  gambled  in  stocks 
and  gave  to  B,  his  broker,  his  cognovit  note 
as  security  on  margins.  A  lost,  and  B  took 
cognovit  judgment.  A  brought  a  suit  under 
the  statute  to  open  up  the  judgment,  and  after- 
wards sued  B  in  equity  to  enjoin  collection  of 
the  judgment  and  to  vacate  it.  It  was  held 
first,  that  equity  would  not  lend  relief  in  case 
of  an  executed  agreement;  second,  that  the 
suit  to  open  up  the  judgment  was  a  bar  to  a 
suit  in  equity  to  vacate  it  and  enjoin  execu- 
tion. 

See  also  the  later  Pennsylvania  cases, 
Champlin  v.  Smith,  164  Pa.  St.  481;  Hopkins 
v.  O'Kane,  169  Pa.  St.  478,  wherein  equitable 
relief  against  cognovit  judgments  upon  notes 
given  by  a  customer  to  a  broker  to  secure 
margins  was  refused.  In  neither  case,  how- 
ever, did  it  appear  that  the  contract  was  a 
gambling  one. 

2.  Default  Judgments  —  Belief  Given  —  Ala- 
ba?na. —  Finn  v.  Barclay,  15  Ala.  626. 

Kentucky.  —  Lyon  v.  Respass,  1  Litt.  (Ky.) 
134;  Gill  v.  Webb,  2  T.  B.  Mon.  (Ky.)  4,  4  T. 
B.  Mon.  (Ky.)  299;  Clay  v.  Fry,  3  Bibb  (Ky.) 
248,  6  Am.  Dec.  654;  Brown  v.  Watson,  6  B. 
Mon.  (Ky.)  588;  Timberlake  v.  Cobbs,  2  J.  J. 
Marsh.  (Ky.)  136. 

Maryland.  —  Gough  v.  Pratt.  9  Md.  526, 
quoting  Thomas  v.  Watson,  Taney  (U.  S.)  297. 


Mississippi.  —  Lucas  71.  Waul,  12  Smed.  & 
M.  (Miss.)  157;  Martin  v.  Terrell,  12  Smed.  & 
M.  (Miss.)  571 ;  Smither  v.  Keys,  30  Miss.  179; 
Campbell  v.  New  Orleans  Nat.  Bank,  74  Miss. 
526. 

Action  on  Judgment. —  In  Campbell  s.  New 
Orleans  Nat.  Bank,  74  Miss.  526,  the  question 
of  the  validity  of  the  judgment  was  not  in- 
quired into  in  equity.  A  judgment  was  recov- 
ered upon  a  note  given  for  a  gambling  consid- 
eration, and  subsequently  action  was  brought 
upon  this  judgment.  It  was  held  that  in  such 
action  the  defense  that  the  first  judgment  was 
recovered  upon  a  gambling  consideration  may 
be  interposed. 

Vacation  by  Trial  Court.  —  Where,  by  in- 
advertence, a  judgment  has  been  entered 
upon  a  gambling  consideration,  it  should  be 
set  aside.    Cremorne  ».  Bruen,  2  Molloy  496. 

3.  Default   Judgments  —  Belief  Not  Given  — 
England.  —  Graves  v.  Houlditch,  2  Price  147. 
United  States.  —  Pearce  v.  Rice,  142  U.  S.  28. 
Missouri.  —  Wilkerson  v.  Whitney,  7  Mo. 
295. 

New  York.  —  Cowton  v.  Anderson,  (Supm. 
Ct.  Spec.  T.)  1  How.  Pr.  (N.  Y.)  145. 

North  Carolina.  —  Dunn  v.  Holloway,  I  Dev. 
Eq.  (16  N.  Car.)  326;  Jones  v.  Jones,  Term  (4 
N.  Car.)  110;  Teague  v.  Perry,  64  N.  Car.  39. 

Tennessee.  —  Holland  v.  Pirtle,  10  Humph. 
(Tenn.)  167. 

Texas.  —  Cavenah  v.  Somerville,  Dall. 
(Tex.)  532. 

A  Judgment  on  a  Gambling  Consideration  ob- 
tained after  contest  or  chance  for  contest  is 
valid  until  reversed  or  set  aside,  and  hence 
is  a  good  consideration  for  a  new  promise. 
Teague  v.  Perry,  64  N.  Car.  39. 

Construction  of  Statutes.  —  In  Teague  v.  Perry, 
64  N.  Car.  39,  the  court  said:  "A  construc- 
tion of  the  statute  by  which  to  give  to  the  in- 
troduction of  the  word  '  judgments,'  in  connec- 
tion with  the  words  '  contracts,  conveyances, 
and  assurances,'  the  effect  of  making  an  ex- 
ception to  a  settled  rule  of  law  is  inadmissi- 
ble. Had  it  been  the  intention  to  make  this 
exception  and  allow  solemn  judgments  of  the 
courts  to  be  avoided  by  matter  which  could 
have  been  relied  on  as  a  defense  to  the  action, 
plain  and  direct  words  were  called  for  and 
would  have  been  used;  especially  as  full 
operation  can  be  given  to  the  word  by  treat- 
ing it  as  used  in  the  sense  of  a  judgment  con- 
fessed, or  allowed  by  consent,  in  order  to 
secure  the  payment  of  money  won  at  cards." 

Illinois.  —  In  Abrams  v.  Camp,  4  111.  290,  it 
was  held  that  equity  would  not  relieve  against 
a  judgment  given  for  money  won  in  gaming 
where  the  com  plainant  had  had  an  opportunity 
to  make  his  defense  at  law  and  had  failed  to 
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(4)  Judgments  Rendered  in  Adversary  Proceedings  After  Contest.  —  The 
great  weight  of  authority  is  that  a  judgment  rendered  in  a  proceeding  at  law 
where  the  defendant  has  an  opportunity  to  interpose  and  does  interpose  the 
defense  of  the  illegality  of  the  gambling  consideration  cannot  be  attacked 
thereafter  except  by  a  proceeding  in  error.1 

5.  Distinction  Between  Security  and  Debt.  —  In  some  jurisdictions  the  spirit 
of  these  statutes  has  been  ignored  by  literal  adherence  to  the  letter.  As  the 
statutes  avoided  "  securities,"  it  has  been  held  that  such  statutes  did  not  apply 
to  the  debt  for  which  the  security  was  given,  and  the  parties  were  left  to  the 
common  law  or  to  earlier  statutes  for  the  determination  of  their  respective 
rights  and  liabilities  as  to  the  debt.3 

Better  Authority  Ignores  Distinction.  —  The  better  view  is  that  both  security  and 
debt  are  included  in  the  statute,  and  that  no  action  can  be  maintained  on  either.3 

6.  Gambling  Contract  as  Consideration  for  a  New  Promise.  —  As  no  liability 
can  be  incurred  by  virtue  of  a  gambling  contract,  such  contract  can  never  be  a 
consideration  for  a  new  contract.4 


do  so.  This  case  was  overruled  in  Mallett  v. 
Butcher,  41  111.  382,  the  court  adhering  to  the 
general  doctrine  in  regard  to  laches,  but  hold- 
ing that  under  the  stringent  language  of  the 
Illinois  statute  against  gaming  the  rule  could 
not  be  applied  in  a  case  of  a  judgment  ren- 
dered upon  a  note  given  for  a  gambling  con- 
sideration. See  also  Beveridge  v.  Hewitt,  8 
111.  App.  467;  Patterson  v.  Scott,  33  111.  App. 
348,  affirmed  142  111.  138;  Harris  v.  McDonald, 
79  111.  App.  638;  West  v.  Carter,  129  111.  249. 

In  Lucas  v.  Nichols,  66  111.  41,  it  was  held 
that  the  doctrine  announced  in  Mallett  v. 
Butcher,  41  111.  382,  did  not  apply  in  the  case 
of  a  judgment  recovered  upon  a  note  for 
money  lost  by  betting  upon  the  result  of  an 
election,  since  such  a  note  was  not  within  the 
Illinois  statute  construed  in  the  former  case. 

In  Pearce  v.  Rice,  142  U.  S.  28,  the  court, 
construing  the  Illinois  statute  against  gaming, 
after  examining  Mallett  v.  Butcher,  41  111.  382, 
and  West  v.  Carter,  129  111.  249,  observed: 
"  These  cases,  in  effect,  decide  that  the  judg- 
ments which  the  statute  permits  to  be  vacated, 
upon  bill  in  equity  or  motion,  embrace  those 
on  confession,  as  well  as  those  rendered  upon 
default,  or  without  a  direct  issue,  fully  and 
fairly  tried,  between  proper  parties.'*  It  was 
held  that  where  the  defense  was  set  up  in  an 
action  brought  on  a  negotiable  instrument  and 
was  excluded  on  the  grounds  that  the  plaintiff 
was  a  bona  fide  holder,  the  judgment  in  favor 
ot  the  plaintiff  could  not  subsequently  be  at- 
tacked in  equity. 

1.  No  Relief  Where  Judgment  Was  Rendered 
After  Contest  —  United  States.  —  Pearce  v.  Rice, 
142  U.  S.  28. 

Alabama.  —  Cheatham  v.  Young,  5  Ala.  353. 

Kentucky.  —  Davidson  v.  Givins,  2  Bibb 
(Ky.)  200,  4  Am.  Dec.  696. 

Maryland.  —  Emerson  v.  Townsend,  73  Md. 
224. 

Mississippi.  —  Smither  v.  Keys,  30  Miss.  179. 
New  Jersey.  —  McCanless  v.  Smith,  51  N.  J. 
Eq.  505. 

Pennsylvania.  —  Swain  v.  Scott,  11  S.  &  R. 
(Pa.)  155- 

Texas.  —  McElroy  v.  Chancellor,  8  Tex.  271. 

Virginia.  —  Woodson  v.  Barrett,  2  Hen.  & 
M.  (Va.)  80,  3  Am.  Dec.  612;  Skipwith  v. 
Strother,  3  Rand.  (Va.)  214;  White  v.  Washing- 
ton, 5  Gratt.  (Va.)  645. 


Collateral  Attack  at  Law.  —  A  judgment  re- 
covered upon  a  gambling  consideration  is  not 
subject  while  unreversed  to  collateral  attack 
or  inquiry  into  the  nature  of  the  consideration 
in  the  original  action.  McCanless  v.  Smith, 
51  N.  J.  Eq.  505;  Swain  v.  Scott,  11  S.  &  R. 
(Pa.)  155- 

Contra.  —  In  Evans  v.  Cook,  it  Nev.  69,  suit 
had  been  brought  upon  a  note  given  on  a 
gambling  consideration  and  an  attachment 
issued.  A.  became  security  for  the  defendant 
upon  a  release  bond.  Judgment  was  obtained 
against  the  defendant,  and  A.  was  sued  upon 
the  bond.  It  was  held  that  A.  could  interpose 
the  defense  of  a  gambling  consideration. 

In  Campbell  v.  New  Orleans  Nat.  Bank,  74 
Miss.  526,  it  was  held  that  under  the  Missis- 
sippi statutes,  in  a  suit  on  a  judgment,  the  de- 
fense that  such  judgment  was  obtained  on  a 
cause  of  action  based  on  a  gambling  contract 
for  future  differences  might  be  interposed. 

2.  Distinction  Between  Security  and  Debt.  — 
Barjeau  v.  Walmsley,  2  Stra.  1249;  Wettenhall 
v.  Wood,  1  Esp.  18;  Nichols  v.  Lumpkin,  51 
N.  Y.  Super.  Ct.  88,  7  Civ.  Pro.  (N.  Y.)  1. 

3.  Mordecai  v.  Dawkins,  9  Rich.  L.  (S.  Car.) 
262.  In  this  case  the  court  said:  "  We  have 
therefore  concluded  on  a  full  review,  that  it  is 
better  at  once  to  say  that  not  only  the  security 
for  the  reimbursement  of  money  lent  to  play 
with  is  void,  but  also  that  the  money  itself 
cannot  be  recovered  back." 

4.  Liability  on  (rambling  Contract  No  Consider- 
ation for  a  New  Promise.  —  Jeffreys  v.  Walter, 
1  Wils.  220;  Reed  v.  Reeves,  13  Bush  (Ky.) 
447:  Haley  v.  Long,  Peck  (Tenn.)  93. 

Thus  release  of  liability  incurred  in  a  con- 
tract for  future  differences  is  no  consideration 
for  a  new  promise.  Webster  v.  Sturges,  7  111. 
App.  560;  Lowe  v.  Young,  59  Iowa  364.  And 
where  receipts  for  grain  are  given  by  way  of 
settling  such  liability,  no  right  passes  by  such 
receipt  and  no  action  can  be  maintained  for 
conversion  of  grain  called  for  by  such  receipts. 
Lowe  v.  Young,  59  Iowa  364. 

Addition  of  Surety.  —  The  loser  in  future- 
difference  gambling  gave  to  his  broker  his 
check,  payable  to  the  maker  and  by  him  in- 
dorsed to  the  broker,  and  this  check  was 
cashed  by  the  broker  at  his  bank.  The  bank 
upon  which  it  was  drawn  refused  to  honor  i', 
and  the  broker  took  it  up.  The  loser  then 
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Barclay,  15 
App.  302. 
Marsh.  (Ky.) 


7.  Renewals.  —  Where  the  original  instrument  given  for  a  gambling  con- 
sideration is  void,  renewals  of  such  instrument  have  no  more  validity  than  the 
original.1 

8.  Effect  of  New  Consideration.  —  While  the  law  refuses  to  enforce  contracts 
based  upon  gambling  considerations,  it  does  not  include  in  its  prohibition  con- 
tracts growing  out  of  gambling  transactions  but  not  based  upon  a  gambling 
consideration.* 

XV.  Estoppel  —  in  General.  —  It  is  questioned  whether  an  estoppel  can  exist 
whereby  a  party  to  a  gambling  contract  is  estopped  from  setting  up  its  ille- 
gality as  a  defense  against  bona  fide  assignees  of  the  rights  of  the  winner.3 

False  Representations  Made  to  Assignee.  —  It  has  been  held  that  where  the  debtor 
expressly  represents  to  the  assignee  at  or  immediately  prior  to  the  time  of  the 
assignment  that  the  debt  is  a  lawful  one,  against  which  there  is  no  defense,  he 
is  estopped  from  subsequently  setting  up  the  illegality  as  a  defense  to  the  claim 
of  the  assignee.* 

gave  for  this  check  his  note,  with  another  as 
surety.  It  was  found  by  the  trial  court  as  a 
fact  that  the  check  was  not  received  in  abso- 
lute payment  of  the  gambling  debt,  and  that 
the  note  was  really  given  in  payment  of  such 
debt.  It  was  held  that  under  the  evidence 
above  given  such  a  fiading  was  warranted,  and 
that  the  addition  of  a  surety  did  not  as  a  mat- 
ter of  law  prevent  the  note  from  being  given 
on  a  gambling  consideration.  People's  Sav. 
Bank  v.  Gifford,  (Iowa  1899)79  N.  W.  Rep.  63. 

If  Part  of  the  Consideration  is  a  gambling  debt 
it  avoids  the  whole  contract.  Reed  v.  Reeves, 
13  Bush  (Ky.)  447. 

An  Apparently  Contrary  View  is  found  in  the 
courts'  opinions  in  Preston  v.  Cincinnati,  etc., 
R.  Co.,  36  Fed.  Rep.  54,  and  Lloyd  v.  Preston, 
146  U.  S.  630.  In  these  cases  the  validity  of 
a  contract  to  transfer  bonds  was  involved. 
The  defense  was  made  that  this  contract  was 
based  upon  the  consideration  of  gambling 
losses.  The  evidence  failed  to  prove  this  de- 
fense, but  in  the  opinions  it  seems  to  be  held 
that  if  a  genuine  dispute  over  the  validity  of 
the  original  debt  had  existed,  it  would  have 
been  a  good  consideration  for  an  agreement 
by  way  of  compromise. 

1.  Renewals  of  Contracts  Based  on  Gambling 
Consideration.  —  Hay  v.  Ayling,  16  Q.  B.  423, 
71  E.  C.  L.  423,  20  L.  J.  Q.  B.  171,  15  Jur.  605; 
Exp.  Daniels,  14  Ves.  Jr.  192;  O'Connor  v. 
Hickson,  2  Law.  Rec.  O.  S.  419;  Stone 
v.  Mitchell,  7  Ark.  91;  International  Bank  v. 
Vankirk,  39  111.  App.  23;  Hollingsworth  v. 
Moulton,  53  Hun  (N.  Y.)  91;  Haley  v.  Long, 
Peck  (Tenn.)  93.  See  the  title  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p.  339 
et  seq. 

If  the  statute  in  force  makes  a  note  given 
for  a  gambling  consideration  valid  in  the 
hands  of  a  bona  fide  holder,  a  renewal  of  the 
note  given  by  the  maker  to  such  bona  fide 
holder  is  given  for  a  valuable  consideration 
snd  recovery  may  be  had  upon  it.  Calvert  v. 
Williams.  64  N.  Car.  168.  And  see  the  title 
Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  p.  339. 

2.  New  Consideration.  —  Welford  v.  Gilham, 
2  Cranch  (C.  C.)  556,  Barnum  v.  Barnum, 
8  Conn.  469,  21  Am.  Dec.  689;  Hutchison  v. 
Edwards,  Mart.  &  Y.  (Tenn.)  262;  Krake  v. 
Alexander,  86  Va.  206;  Kinney  v.  Hynds, 
(Wyo.  1897)  49  Pac.  Rep.  403. 


Where  a  judgment  is  taken  against  one  on 
a  gambling  consideration  and  he  induces 
others  to  advance  money  to  satisfy  it,  or  to  go 
on  his  bond  for  stay  of  execution,  or  to  ap- 
peal, the  illegality  of  the  original  transaction 
is  no  defense  to  a  suit  to  compel  indemnity. 
Welford  v.  Gilham,  2  Cranch  (C.  C.)  556; 
Krake  v.  Alexander,  86  Va.  206. 

3.  Estoppel  Doubtful.  —  Finn  v. 
Ala.  626;  Dow  v.  Higgins,  72  111. 

In  Morton  v.  Fletcher,  2  A.  K. 
137,  12  Am.  Dec.  366,  it  was  held  that  where 
the  maker  of  a  bond  on  a  gambling  considera- 
tion represented  to  a  prospective  purchaser 
thereof  that  the  bond  was  valid  and  thereby 
induced  him  to  purchase  it,  suit  should  be 
brought  on  the  false  representations  and  not 
on  the  bond. 

4.  Estoppel  Operative.  —  Davison  v.  Franklin, 

1  B.  &  Ad.  142,  20  E.  C.  L.  363;  Anonymous, 

2  Mod.  279;  Manning  v.  Manning,  8  Ala.  138; 
Buckner  v.  Smith,  1  Wash.  (Va.)  296;  Hoomes 
v.  Smock,  1  Wash.  (Va.)  390. 

Contra, —  In  Finn  v.  Barclay,  15  Ala.  626, 
the  note  was  assigned  before  the  promise  by 
the  maker  was  made  to  the  assignee.  How- 
ever, the  assignee  then  released  a  debt,  takine 
the  note  in  payment  instead  of  mere  col- 
lateral. This  would  seem  to  be  such  reliance 
upon  the  representations  as  would  constitute 
an  estoppel. 

In  Givens  v.  Rogers,  11  Ala.  543,  the  instru- 
ment assigned  bore  on  its  face  notice  that  it 
was  a  gamoling  contract. 

General  Statement  Accompanying  Notes.  —  In 
Dow  v.  Higgins,  72  111.  App.  302,  the  court  said: 
"  The  position  of  defendant  in  error  as  an 
innocent  purchaser  before  maturity  cannot, 
therefore,  avail  him,  and  there  are  reasons 
peculiar  to  this  case,  why  here,  at  least,  the 
estoppel  pleaded  cannot  be  permitted.  The 
writing  in  question  was  given  at  the  time  of 
the  making  of  the  notes.  It  was  a  statement 
sent  out  with  the  notes,  and  not  a  representa- 
tion made  peculiarly  to  the  purchaser^  defend- 
ant in  error,  in  response  to  any  inquiry  made 
bv  him.  It  amounted  simply  to  a  repetition  of 
the  announcement  of  the  notes  themselves, 
and  contemporaneously  with  the  execution  of 
them.  If  the  purchaser  may  not,  under  the 
rule  above  stated,  rely  upon  representations 
placed  upon  the  face  of  the  note  and  included 
in  it,  no  more,  in  principle,  could  he  rely  upon 
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XVI.  Law  Governing  Validity  of  Contract  —  Proper  Law  of  contract  Held  t» 

Govern. — 'The  familiar  principle  that  the  validity  of  a  contract  is  governed  by 
the  "  proper  law  of  the  contract,"  1  i.  e.,  the  lex  loci  contractus  or  the  lex  loci 
solutionis,  in  accordance  with  the  nature  of  the  contract  and  the  presumed 
intention  of  the  parties,  is  applied  by  many  courts  to  gambling  contracts,  and 
gambling  contracts  made  or  to  be  performed  in  another  state  or  country  and 
invalid  according  to  the  law  of  the  forum  are  enforced  upon  the  principle  of 
comity,  if  such  contracts  are  valid  where  made.3 

Lex  Fori  Held  to  Control.  —  In  some  jurisdictions,  however,  gambling  contracts 
are  held  to  constitute  an  exception  to  the  rule  just  stated,  upon  the  principle 
that  no  state  is  required,  ex  comitate,  to  enforce  contracts  which  are  in  viola- 
tion of  its  own  laws  and  against  the  principles  of  public  policy  recognized  and 
enforced  by  its  courts  and  laws.3 


the  same  representations  made  at  the  same 
time  separately  and  attached  to  the  note.  I 
Daniel  on  Neg.  Inst.  862;  Jaqua  z.  Montgom- 
ery. 33  ir)d.  36,  5  Am.  Rep.  168.  We  conclude, 
therefore,  that  the  doctrine  of  estoppel  in  pais 
cannot  be  invoked  to  apply  to  the  facts  pre- 
sented in  this  case." 

1.  This  convenient  term  is  used  in  Dicey  on 
Conflict  of  Laws  540. 

2.  Lex  Loci  Contractus  or  Solutionis  Held  to 
Govern  —  England.  —  Macneec.  Persian  Invest. 
Corp.,  44  Ch.  D.  306;  King  v.  Kemp,  8  L.  T.  N. 
S.  255. 

Canada. — Toronto  Bank  v.  McDougall,  28 
U.  C.  C.  P.  345- 

United  States.  —  Ward  v.  Vosturgh,  31  Fed. 
Rep.  12;  Lehman  v.  Feld,  37  Fed.  Rep.  852. 

Alabama.  —  Hawley  v.  Bibb,  69  Ala.  52; 
Hubbard  v.  Sayre,  105  Ala.  440;  Peet  v. 
Hatcher,  112  Ala.  514,  57  Am.  St.  Rep.  45. 

Delaivare. —  Ross  v.  Green,  4  Hart.  (Del.) 
308. 

Indiana.  —  Sondheim  v.  Gilbert,  117  Ind. 
71,  10  Am.  St.  Rep.  23. 

Iowa.  — Osgood  v.  Bauder,  82  Iowa  171. 

Kentucky.  —  Thomas  v.  Davis,  7  B.  Mon. 
(Ky.)  227;  Jameson  v.  Gregory,  4  Met.  (Ky.) 
363- 

Maryland. — Stewart  v.  Schall,  65  Md.  289, 
57  Am.  Rep.  327;  Miller  v.  Gittings,  85  Md. 
601,  60  Am.  St.  Rep.  352. 

Massachusetts. — Com.  v.  Dana,  2  Met. 
(Mass.)  329;  M'Intyre  v.  Parks,  3  Met.  (Mass.) 
207. 

New  York. — Thatcher  v.  Morris,  11  N.  Y. 
437;  Ormes  v.  Dauchy,  82  N.  Y.  443,  37  Am. 
Rep.  583;  Eggers  v.  Klussmann,  (Supm.  Ct. 
Spec.  T.)  16  Abb.  N.  Cas.  (N.  Y.)  226;  Ken- 
tucky v.  Bassford,  6  Hill  (N.  Y.)  526;  Nichols 
v.  Lumpkin,  51  N.  Y.  Super.  Ct.  88,  7  Civ. 
Pro.  (N.  Y.)  1;  Zeltner  v.  Irwin,  25  N.  Y.  App. 
Div.  228,  reversing  21  Misc.  (N.  Y.)  13. 

North  Carolina. — Williams  v.  Carr,  80  N. 
Car.  294. 

North  Dakota.  —  Dows  v.  Glaspel,  4  N.  Dak. 
251. 

Pennsylvania.  — Champlin  v.  Smith,  164  Pa. 
St.  481. 

Texas.  —  Norvell  v.  Oury,  13  Tex.  31;  Tuck- 
ett  v.  Herdic,  5  Tex.  Civ.  App.  690. 

Utah.  —  Mexican  International  Banking  Co. 
v.  Lichtenstein,  10  Utah  338. 

Vermont.  —  Case  v.  Riker,  10  Vt.  482,  33 
Am.  Dec.  211;  Flanagan  v.  Packard,  41  Vt. 
561. 


See  the  title  Private  International  Law. 
Thus  in  Ormes  v.  Dauchy,  82  N.  Y.  443,  37 
Am.  Rep.  583,  a  recovery  was  allowed  for  ad- 
vertising lotteries  in  states  other  than  New 
York,  no  evidence  having  been  offered  toshovr 
that  such  a  contract  was  illegal  in  the  states 
where  it  was  to  be  performed,  even  though  it 
was  illegal  in  New  York. 

In  Flanagan  v.  Packard,  41  Vt.  561,  A  lost 
money  at  gaming  in  New  York  to  B.  Evi- 
dence disclosed  that  by  the  law  of  New  York 
the  loser  could  recover  of  the  winner.  It  did 
not  appear  whether  this  was  a  remedial  or  a 
penal  law.  It  was  held  that  the  loser  could 
recover  in  Vermont,  even  though  it  was  doubt- 
ful whether  he  could  have  recovered  had  the 
wager  been  made  in  Vermont. 

If  an  Evasion  of  the  Law  is  the  reason  for 
making  the  gambling  contract  in  a  foreign 
jurisdiction,  the  courts  will  treat  it  as  if  it  were 
a  domestic  contract.  InTarleton  v.  Baker,  18 
Vt.  9,  44  Am.  Dec.  358,  A  and  B  went  across 
the  border  of  Vermont  into  Canada  in  order  to 
bet  on  an  election,  in  evasion  of  the  laws  of 
Vermont.  It  was  held  that  the  Vermont  law 
controlled  and  that  the  wager  could  not  be  en- 
forced. 

3.  Lex  Fori  Applied  —  England.  —  Robinson  v. 
Bland,  2  Burr.  1077,  1  W.  Bl.  234;  Wynne  v. 
Callander,  I  Russ.  293. 

Illinois.  —  Pope  v.  Hanke,  52  111.  App.  453, 
affirmed  155  111.  617. 

Kentucky.  —  Collins  v.  Merrell,  2  Met.  (Ky.) 
163. 

Maryland.  —  Spies  v.  Rosenstock,  87  Md.  14, 
30  Chicago  Leg.  N.  208. 

Mississippi.  —  Lemonius  v.  Mayer,  71  Miss. 
514;  White  v.  Eason,  (Miss.  1894)  15  So.  Rep. 
66. 

New  Jersey.  —  Watson  v.  Murray,  23  N.J. 
Eq.  257;  Flagg  v.  Baldwin,  38  N.  J.  Eq.  219. 
reversing  48  Am.  Rep.  308;  Baldwin  v.  Flagg. 
36  N.  J.  Eq.  48. 

North  Carolina. — Gooch  v.  Faucett,  122  N. 
Car.  270. 

Pennsylvania.  —  Scott  v.  Duffy,  14  Pa.  St.  18. 
Tennessee.  —  Williams  v.  State,  92  Tenn.  275. 
See  further  the  title  Private  International 
Law. 

Apparent  Conflict  in  Preceding  Lists  of  Authori- 
ties.—  In  several  instances  the  same  jurisdic- 
tions are  represented  in  both  lists  given.  This 
results  from  the  nature  and  scope  of  the  stat- 
utes under  which  the  decisions  were  made.  In 
the  absence  of  statute  the  "  proper  law  of  the- 
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Definitions. 


Power  of  State  to  Prevent  Gambling  Contracts.  —  A  state  may  prevent  the  inception 
of  gambling  contracts  within  its  jurisdiction  even  if  they  arc  to  be  performed 
in  another  jurisdiction  where  such  contracts  are  lawful.1 

GAMBLING  POLICY.  (See  also  tile  title  BENEFICIARIES  (IN  INSURANCE), 
vol.  3,  p.  929  ft  scq.,  and  references  there  given.)  —  Gambling  policies  are 
those  where  the  persons  for  whose  use  they  issue  have  no  pecuniary  interest 
in  the  life,  building,  or  vessel  insured.8 

GAME.  —  See  the  titles  Gambling  Contracts  ;  Game  and  Game  Laws  ; 
Gaming;  Gaming  Houses, post;  and  see  Confidence  Game,  vol.  6,  p.  587. 


contract"  is  the  rule,  and  it  is  only  when 
some  stringent  statute  intervenes  that  the  law 
of  the  forum  is  applied. 

1.  Power  of  State  to  Prevent  Gambling  Con- 
tracts.—  State  v.  Harbourne,  70  Conn.  484; 
People  v.  Noelke,  94  N.  Y.  137,  46  Am.  Rep. 
128;  Lacey  v.  Palmer,  93  Va.  159,  57  Am.  St. 
Rep.  795.  In  the  case  last  cited  a  Virginian 
statute  rendering  it  unlawful  for  any  person 
or  corporation  to  make  or  register  bets  on 
races  to  take  place  beyond  the  limits  of  the 
state,  or  to  forward  money  to  be  bet  on  such 
races,  was  upheld  as  a  valid  exercise  of  the 
police  power  of  the  state,  against  an  objection 
that  it  was  unconstitutional  as  being  a  regula- 
tion of  interstate  commerce.  The  court  said: 
"  While  a  state  law  which  operates  as  a  regu- 
lation of  interstate  commerce,  or  which  affects 
it,  except  incidentally,  could  not  be  upheld 
under  the  police  power  of  the  state;  while 
laws  pretending  or  purporting  to  be  in  the  ex- 
ercise of  the  police  power,  but  which  are  but 


devices  and  schemes  under  cover  of  that 
power  to  accomplish  some  purpose  forbidden 
to  the  state,  are  void;  yet  state  laws  passed 
with  the  honest  purpose  of  promoting  the 
health,  the  morals,  or  the  well-being  of  its 
citizens,  are  valid.  *  *  *  We  think  that 
to  call  into  acti  vity  the  inhibition  upon  the 
states  to  interfere  with  interstate  commerce, 
implied  from  the  grant  to  Congress  of  the  ex- 
clusive power  to  regulate  it,  the  first  thing  to 
he  shown  is  some  subject  of  commerce  which 
commends  itself  as  at  least  not  injurious  to 
health  and  morals.  In  no  case  can  the  just 
and  proper  exercise  of  the  police  power  of  the 
state,  acting  with  the  honest  purpose  to  pro- 
tect the  health  and  morals  of  a  community, 
conflict  with  the  proper  exercise  of  the  power 
in  Congress  to  regulate  commerce,  unless  the 
means  of  disseminating  disease  and  encourag- 
ing vice  are  proper  subjects  of  commerce." 

2.  Gambs  v.  Covenant  Mut.  L.  Ins.  Co.,  50 
Mo.  47. 
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By  Robert  Grattan. 

1  Definition  of  Game,  654. 

1.  In  General,  654. 

2.  By  Statute,  654. 
II.  Property  in  Game,  655. 

1.  In  General,  655. 

2.  As  Between  Individuals,  655. 
IIL  Trespass  in  Pursuit  of  Game,  656. 

IV.  Decoying  and  Enticing  Away  Game,  657. 
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VI.  Killing  Game  Out  of  Season,  658. 

VII.  Having  Game  in  Possession  Out  of  Season,  659. 
VIII.  Right  to  Sell  Game  Outside  State,  660. 
IX.  Transportation  of  Game  Killed  Within  State,  661. 
X.  Constitutionality  of  Statutes,  661. 

1.  /;/  General,  661. 

2.  Interstate  Cotntnerce,  661. 
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1.  How  Prosecuted,  662. 

2.  By  Whom  Prosecuted,  662. 

3.  Disposition  of  Pines  and  Penalties,  663. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  Encyclopaedia  of  Pleading  and  Practice,  vol. 
9,  p.  762. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
in  this  work  the  titles  ANIMALS,  vol.  2,  p.  341,  and  references  there  given; 
SUNDA  Y. 

L  DEFINITION  of  Game  —  1.  In  General.  —  Game  has  been  defined  as  "birds 
and  beasts  of  a  wild  nature,  obtained  by  fowling  and  hunting."  1 

2.  By  Statute. — The  definition  of  what  constitutes  game  in  any  particular 
locality  is  to  be  found,  however,  in  the  statutes  in  force  for  its  protection.8 

1.  "Game"  Defined. —  Bouv.  L.  Diet.     See  "  game,"  there  can  be  no  doubt.    People  v. 

also  Bac.  Abr.,  tit.  Game,  O'Neil,  71  Mich.  325. 

Game  is  "  a  general  term  for  animals  of  a  The  word  "  game,"  without  statutory  defini- 

wild  nature,  usually  pursued  or  sought  by  tion,  is  sufficiently  certain.    The  word  is  to  be 

sportsmen  for  amusement.    As  generally  used  understood  in  its  ordinary  signification.  Code 

the  word  seems  prominently  to  suggest  birds;  Ga.  (1895),  §  4,  par.  1;  Gunn  v.  State,  89  Ga. 

but  it  embraces  beasts,  and  in  special  connec-  341. 

tions  may  probably  include  fishes.    But  no  2.  Statutory  Definitions  of  Game.  —  See  People 

general   definition   can  be  given  indicating  v.  O'Neil,  71  Mich.  325. 

species  that  are  within  the  term;  for  its  exten-  English  Statutes.  —  Under  the  English  stat- 
sion  varies  in  different  localities,  according  to  utes  the  term  embraces  hares,  pheasants,  par- 
differences  in  the  fauna  of  different  regions,  in  tridges,  grouse,  heath  or  moor  game,  block 
the  habits  of  various  communities,  and  the  game,  and  bustards,  and  some  of  the  provi- 
statutes  of  different  jurisdictions."  Abbott's  sions  of  the  statute  are  also  directed  to  wood- 
L.  Diet.  cock,  snipe,  quails,  land  rails,  and  conies.  1 
That  quail  and  other  wild  fowl  or  birds  fit  &  2  Wm.  IV.,  c.  32.  See  also  25  &  26  Vict., 
for  food  come  within  the  meaning  of  the  word  c.  114,  §  1,  where  in  addition  to  the  above- 
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II.  Property  in  Game  —  1.  In  General.  —  While  it  cannot  be  denied  that 
every  man  has  an  equal  right  to  take  to  his  own  use  such  creatures  as  are 
ferce  naturce,  yet  since  such  natural  right  may  be  restrained  by  positive  laws 
enacted  for  reasons  of  state,  it  follows  that  such  animals  as  arc  denominated 
"game"  may  in  terms  be  called  the  property  of  the  sovereign  power.1 

2.  As  Between  Individuals. — As  between  individuals,  there  is  no  property 
in  wild  animals  until  they  have  been  subjected  to  the  control  of  man.2  After 
they  have  been  subjected  to  control,  the  ownership  becomes  absolute  so  long 
as  such  restraint  shall  last.3  As  between  individuals,  the  law  also  recognizes 
a  right  of  property  in  wild  animals  as  between  the  owner  of  the  land  upon 


named  the  eggs  of  grouse  are  also  mentioned 
as  game. 

Canadian  Statutes. — The  province  of  Ontario 
regulates  by  statute  the  killing  of  deer,  elk, 
moose,  reindeer,  or  caribou,  in  addition  to  the 
birds  denominated  game  birds  under  statutes 
as  commonly  drawn,  and  also  provides  a  pen- 
alty for  the  destruction  of  the  eggs  of  such 
birds.  Davis  v.  McNair,  (Canada  1885)  21 
Cent.  L.  J.  480. 

State  Statutes.  —  Many  of  the  state  statutes 
now  include  not  only  game  proper,  but  in- 
sectivorous and  scavenger  birds. 

Colorado  regulates  the  taking  or  killing  of 
the  lark,  vvhippoorwill,  finch,  thrush,  sparrow, 
wren,  martin,  swallow,  snowbird,  bobolink, 
red-winged  blackbird,  crow,  raven,  turkey 
buzzard,  and  robin,  besides  other  birds  com- 
monly denominated  "  game  birds."  Mills's 
Annot.  Stat.  Colo.  (1891),  §  2047. 

Illinois  possesses  practically  the  same  stat- 
ute (Starr  &  Curt.  Annot.  Stat.  111.  1896,  c.  61, 
par.  3),  and  statutes  of  a  similar  nature  may 
be  found  in  most  of  the  states  of  the  Union. 

1.  As  Between  Individuals  and  the  State. —  See 
2  Black.  Com.  14, 15. 

"  In  the  feudal  as  well  as  the  ancient  law  of 
the  continent  of  Europe,  in  all  countries,  the 
right  to  acquire  animals  ferce  natures  by  pos- 
session was  recognized  as  being  subject  to  the 
governmental  authority  and  under  its  power, 
not  only  as  a  matter  of  regulation,  but  also  of 
absolute  control."  Geer  v.  Connecticut,  161 
U.  S.  523. 

See  also  the  title  Animals,  vol.  2,  p.  341. 

Roman  Law.  —  No  restriction  was  placed  by 
the  Roman  law  upon  the  power  of  the  indi- 
vidual to  reduce  to  possession  game  of  which 
he  was  the  owner  in  common  with  other  citi- 
zens, although  the  Institutes  of  Justinian  rec- 
ognized the  right  of  an  owner  of  land  to  forbid 
another  from  killing  game  on  his  property. 
See  Geer  v.  Connecticut,  161  U.  S.  523. 

England.  —  In  England  the  ownership  of 
game  is  vested  in  the  sovereign  power,  and 
the  right  to  take  certain  game  may  not  only 
be  restricted  to  a  particular  class  of  animals 
or  birds,  but  may  be  granted  to  particular  per- 
sons only  as  a  license.  See  2  Black.  Com. 
394,  410;  Magner  v.  People,  97  111.  333.  And 
see  the  title  Animals,  vol.  2,  p.  341. 

United  States.  —  In  the  United  States  the 
ownership  of  game  is  in  the  people  of  the  state 
—  the  repository  of  sovereign  authority  —  and 
no  person  has  any  property  right  to  be  affected. 
To  hunt  and  kill  game  is  a  privilege  granted 
by  the  state.  The  ownership  of  game  is  held 
by  the  sovereign  authority  in  trust  for  all  the 


people  in  the  state.  The  question  of  indi- 
vidual enjoyment  is  one  of  public  policy  and 
not  of  private  right.  Magner  v.  People,  97 
111.  320. 

Section  40  of  the  Vermont  Constitution  pro- 
vides that  "  the  inhabitants  of  this  state  shall 
have  liberty,  in  seasonable  times,  to  hunt  and 
fowl  on  the  lands  they  hold,  and  on  other 
lands  not  inclosed;  and  in  like  manner  to  fish 
in  all  boatable  and  other  waters  (not  private 
property),  under  proper  regulations  to  be  here- 
after made  and  provided  by  the  General 
Assembly."  It  has  been  held  that  the  rights 
thus  secured  by  this  section  of  the  constitution 
were  not  intended  to  be  unconditional  and  ab- 
solute, but  were  to  be  governed  and  controlled 
by  such  proper  regulations  as  might  thereafter 
be  made  by  the  General  Assembly,  and  that 
the  right  was  reserved  to  such  General  Assem- 
bly to  determine  what  were  "  seasonable 
times."  State  v.  Norton,  45  Vt.  258.  See  the 
title  Animals,  vol.  2,  p.  341. 

2.  Property  in  Game  as  Between  Individuals.  — 
Cooley  on  Torts  (2d  ed.)  435;  Bac.  Abr.,  tit. 
Game;  Com.  v.  Chace,  9  Pick.  (Mass.)  15,  19 
Am.  Dec.  348;  Magner  v.  People,  97  111.  333; 
Gillet  v.  Mason,  7  Johns.  (N.  Y.)  16;  Buster  v. 
Newkirk,  20  Johns.  (N.  Y.)  75,  following  Pier- 
son  v.  Post,  3  Cai.  (N.  Y.)  175,  2  Am.  Dec.  264 ; 
James  v.  Wood,  82  Me.  176.  See  the  title 
Animals,  vol.  2,  p.  342. 

Animus  Revertendi.  —  The  property  acquired 
by  subjection  and  control  is  of  a  qualified  na- 
ture, and  if  the  animal  escapes  and  returns  to 
its  natural  liberty  and  vvildness,  without  the 
animus  revertendi,  property  in  such  animal  im- 
mediately ceases.  Goff  v.  Kilts,  15  Wend.  (N. 
Y.)  550;  2  Kent's  Com.  348.  See  the  title  Ani- 
mals, vol.  2,  p.  341. 

3.  Property  in  Animals  Subjected  to  Control.  — 
Gillet  v.  Mason,  7  Johns.  (N.  Y.)  16;  Pierson 
v.  Post,  3  Cai.  (N.  Y.)  178,  2  Am.  Dec.  264; 
Goff  v.  Kilts,  15  Wend.  (N.  Y.)  550;  State  v. 
House,  65  N.  Car.  315,  6  Am.  Rep.  744;  State 
v.  Parker,  89  Me.  81;  James  v.  Wood,  82  Me. 
176.    See  the  title  Animals,  vol.  2,  p.  341. 

Prima  Facie  Title.  —  Since  wild  game  is  the 
subject  of  property,  its  possession  is  prima 
facie  title,  as  with  all  other  chattels,  and  is 
sufficient  to  support  an  action  concerning  it 
against  any  wrongdoer.  James  v.  Wood.  82 
Me.  177. 

In  Amory  v.  Flyn,  10  Johns.  (N.  Y.)  102,  6 
Am.  Dec.  316,  it  was  held  that  an  action  of 
trover  would  lie  for  wild  geese  which  had  been 
tamed,  even  where  they  had  strayed  away, 
but  had  not  regained  their  natural  liberty  and 
wildness. 
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in  Pursuit  of  Game. 


which  the  animals  are  found  and  a  mere  trespasser  who  goes  upon  such  land 
for  the  purpose  of  taking  the  game.1 

Custom  of  the  Chase.  —  As  to  animals  of  chase,  the  English  rule  is  that  if  the 
hunter  starts  and  captures  game  upon  the  land  of  another  the  animal  so  cap- 
tured belongs  to  the  owner  of  the  land.2  In  the  United  States  the  rule  seems 
to  be  that  the  animal  belongs  to  the  captor,  corresponding  to  the  rights  of  the 
hunter  recognized  by  the  civil  law,  even  if  the  capture  is  effected  by  a  trespass 
on  another's  land.3 

III.  Teespass  in  Puesuit  of  Game.  —  A  party  is  guilty  of  a  trespass  when- 
ever in  the  course  of  the  chase  he  goes  upon  the  land  of  another  without  the 
latter's  permission  for  the  purpose  of  taking  game.4    The  extent  of  the  trespass 


1.  Eights  as  Between  Owner  of  Land  and  Tres- 
passer.—  Kellogg  v.  King,  114 Cal.  378,  55  Am. 
St.  Rep.  74;  Garcia  v.  Gunn,  119  Cal.  315; 
Read  v.  Edwards,  17  C.  B.  N.  S.  245,  112  E. 
C.  L.  245.  See  also  Allen  v.  Wyckoff.  48  N.  J. 
L.  90,  57  Am.  Rep.  548.  And  see  the  title 
Animals,  vol.  2,  p.  341. 

Lease  of  Island  Includes  "Wild  Game.  —  In  Gar- 
cia v,  Gunn,  119  Cal.  315,  the  plaintiff  had 
leased  from  the  Mexican  government  a  certain 
island  with  the  privilege  of  taking  therefrom 
certain  wild  game  and  timber.  During  the 
term  of  the  lease  the  defendant  went  upon  his 
land  and  killed  a  large  number  of  wild  goats. 
In  an  action  brought  to  recover  the  skins  of 
the  animals  so  killed  the  court  said:  "  The 
lease  carried  with  it  the  goats  on  the  island; 
they  were  a  part  of  the  leased  property,  and 
their  utilization  formed  part  of  the  considera- 
tion for  which  rental  was  paid;  the  case  would 
not  be  different  if  the  animals  had  been  cattle. 
Being  part  of  the  leased  property,  plaintiff  had 
his  action  against  any  one,  even  the  lessor, 
who  might  take  it  out  of  his  possession  wrong- 
fully." 

Injunction.  —  In  Kellogg  v.  King,  114  Cal. 
378,  55  Am.  St.  Rep.  74,  it  was  held  that  an  in- 
junction would  lie  in  favor  of  a  trustee  of  a 
hunting  association  which  had  secured  the 
exclusive  right  of  hunting  over  a  game  pre- 
serve, for  the  purpose  of  restraining  unauthor- 
ized persons  from  hunting  thereon,  and  that  it 
was  not  necessary  in  such  a  case  to  show  a 
title  in  fee  in  the  lessors,  in  order  to  sustain 
the  lease  under  which  the  hunting  association 
enjoyed  its  privilege. 

2.  Animals  of  Chase  —  English  Eule.  —  Blades 
v.  Higgs,  11  H.  L.  Cas.  621,  13  C.  B.  N.  S. 
844,  106  E.  C.  L.  844,  12  C.  B.  N.  S.  501,  104 
E.  C.  L.  501;  Rigg  v.  Lonsdale,  1  H.  &  N.  923; 
Sutton  v.  Moody,  1  Ld.  Raym.  250,  2  Salk. 
556,  quoted  in  Churchward  v.  Studdy,  14  East 
249. 

Game  Started  on  Land  of  One  and  Captured  on 
That  of  Another.  —  If  game  is  started  upon  the 
land  of  one  person  and  captured  upon  the 
land  of  another,  the  title  to  the  captured  ani- 
mal is  in  the  hunter,  and  outside  of  his  right 
of  action  for  trespass  the  owner  of  the  land 
where  the  game  was  captured  has  no  claim. 
Churchward  v.  Studdy,  14  East  249. 

3.  American  Eule.  —  Cooley  on  Torts  (2d 
ed.),  435,  436. 

4.  Trespass  —  What  Constitutes.  —  Beckwith 
v.  Shordike.  4  Burr.  2092;  Deane  v.  Clayton, 
7  Taunt.  489,  2  E.  C.  L.  489;  Hume  v.  Oldacre, 
1  Stark.  351,  2  E.  C.  L.  137;  Bakers.  Berkeley, 
3  C.  &  P.  32,  14  E.  C.  L.  197;  Osbond  v 
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Meadows,  12  C.  B.  N.  S.  10.  104  E.  C.  L.  10; 
Wenlock  v.  Stale,  121  Ind.  531;  Garcia  v. 
Gunn,  119  Cal.  315;  Kellogg  v.  King,  114  Cal. 
378,  55  Am.  St  Rep.  74.  See  also  Schroder  v. 
Ehlers,  31  N.  J.  L.  44;  Buck  v.  Danzenbacker, 
37  N.  J.  L.  359. 

Illustrations  of  Eule.  —  Where  a  hunted  stag 
seeks  refuge  in  the  barn  of  one  not  a  party 
to  the  hunt,  the  latter  has  a  right  to  refuse 
admission  to  the  hunters,  and  if  they  en- 
ter in  violation  of  his  wishes  they  are  guilty 
of  an  undoubted  trespass.  Baker  v.  Berkeley, 
3  C.  &  P.  32,  14  E.  C.  L.  197. 

An  action  lies  against  the  owner  of  a  dog, 
who,  knowing  the  animal  to  have  a  propensity 
for  chasing  and  destroying  game,  permits  it 
to  be  at  large,  if  the  dog  in  consequence  enters 
the  plaintiff's  woods  and  chases  and  destroys 
young  pheasants  which  are  being  reared  there 
under  a  domestic  hen.  Read  v.  Edwards,  17 
C.  B.  N.  S.  245,  112  E.  C.  L.  245. 

Eesponsibility  for  Entire  Damage.  —  If  a  man 
sends  out  his  hounds  and  servants,  and  invites 
others  to  hunt  with  him,  although  he  himself 
does  not  go  on  the  lands  of  another,  he  is  an- 
swerable for  the  trespass  of  his  party  who  do, 
unless  he  distinctly  desires  them  not  to  go  on 
those  lands;  if  he  does  not  so  desire  them  he 
is  answerable,  in  point  of  law,  for  the  damage 
done  by  them.  Baker  v.  Berkeley,  3  C.  &  P. 
32,  14  E.  C.  L.  197. 

So  in  Hume  v.  Oldacre,  1  Stark.  280,  it  was 
held  that,  in  trespass  for  hunting  over  the 
lands  of  another,  damages  might  be  recovered 
not  only  for  the  mischief  immediately  occa- 
sioned by  the  defendant  himself,  but  also  for 
that  done  by  the  people  who  accompanied  him. 

Joint  Trespassers.  —  In  Robinson  v.  Vaugh- 
ton,  8  C.  &  P.  252,  34  E.  C.  L.  376,  it  was  held 
that  if  A  gives  leave  to  B  to  go  for  the  purpose 
of  hunting  upon  land  in  which  A  has  no  right, 
and  B  goes  there,  this  will  not  make  A  a  co- 
trespasser  with  B;  but  that  if  A  orders  and 
authorizes  B  to  go  on  the  land,  and  B  does  so, 
then  A  is  a  joint  trespasser.  In  other  words, 
the  former  act  is  a  mere  leave  or  license,  and 
the  latter  is  an  authority. 

Firing  upon  Land  of  Adjacent  Owner.  —  Id 
Osbond  v.  Meadows,  12  C.  B.  N.  S.  10.  104  E. 
C.  L.  10,  it  was  held  that  where  a  person 
upon  his  own  land  (or  upon  land  on  which  he 
was  privileged  to  shoot)  fired  at  and  killed  a 
pheasant  upon  the  land  of  an  adjacent  owner, 
and  went  upon  that  land  to  pick  up  the  bird, 
he  was  guilty  of  a  trespass;  that  the  act  of 
going  upon  the  land  to  pick  up  the  bird  related 
to  the  act  of  shooting,  and  the  whole  was  one 
transaction. 
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will,  of  course,  depend  in  a  great  measure  upon  the  particular  circumstances 
of  each  case,  and  must  be  judged  accordingly.1 

Form  of  Action.  — The  prosecution  for  such  an  offense  usually  takes  the  form 
of  an  action  for  trespass,2  but  by  statute  in  some  of  the  states  any  one  tres- 
passing upon  the  premises  of  another,  in  pursuit  of  game,  may  be  indicted 
therefor,  if  such  hunting  was  done  without  the  consent  and  permission  of  the 
owner.3 

IV.  Decoying  and  Enticing  Away  Game.  —  In  England,  especially,  the  dis- 
turbing, decoying,  and  enticing  away  of  game  is  actionable.  Thus  an  action 
will  lie  for  firing  guns  in  close  proximity  to  a  decoy  with  design  to  injure  the 
owner  by  frightening  away  the  wild  fowl  resorting  thereto.4 

V.  Definition  and  Foundation  of  Game  Laws.  —  Game  laws  regulate  the 


Hunting  from  Highway.  —  A  person  may  be 
guilty  of  trespass  even  where  he  is  hunting 
from  a  highway  and  fires  at  game  upon  the 
land  of  an  adjacent  owner.  Mayhew  v.  Ward- 
ley,  14  C  B.  N.  S.  550,  108  E.  C.  L.  550.  In 
this  case  two  persons  were  jointly  convicted 
although  it  was  not  clearly  shown  which  one 
had  fired  the  gun,  the  court  holding  that  both 
being  out  for  the  common  purpose  of  unlaw- 
fully killing  game,  the  unlawful  act  of  firing 
was  the  act  of  each. 

Hunting  on  Navigable  Rivers.  —  In  State  v. 
Shannon,  36  Ohio  St.  423,  38  Am.  Rep.  599,  it 
was  held  unlawful  to  shoot  at  or  kill  wild 
ducks  on  the  land  of  another  person  although 
the  party  shooting  was  at  the  time  within  the 
channel  of  a  navigr.ble  river.  In  this  case  the 
court  held  that  while  the  river  was  open  to 
the  public  for  the  purposes  of  navigation,  yet 
the  land  of  the  adjacent  owner  extended  to  the 
middle  of  the  stream,  and  that  a  sign  set  up 
according  to  statute  protected  the  land  under 
water  in  like  manner  as  that  above. 

1.  Extent  of  Trespass. —  Beckwith  v.  Shor- 
dike,  4  Burr.  2093.  See  also  Gundry  v.  Felt- 
ham,  1  T.  R.  335. 

Mischievous  Vermin.  —  In  Mitten  v.  Faud- 
rye,  Popham  161,  it  appeared  that  a  party  had 
started  a  fox  on  his  own  land  and  his  hounds 
pursued  it  into  the  lands  of  an  adjacent  owner. 
It  was  held  that  he  might  follow  the  fox  into 
such  lands  without  trespass,  since  the  fox  was 
a  noisome  creature  and  mischievous  vermin. 
Followed  in  Gundry  v.  Feltham,  I  T.  R.  335. 
See  also  Nicholas  v.  Badger,  3  T.  R.  259, 
note  a. 

2.  See  cases  cited  supra,  this  section. 

The  supplement  to  the  New  Jersey  Game 
Act  approved  March  21,  1873,  provides  that 
whereas  damage  has  resulted  from  trespass 
for  which  owners  have  no  redress  on  account 
of  the  action  being  debt,  thereafter  all  actions 
brought  under  the  first  section  of  the  act  shall 
be  trespass.  Buck  v.  Danzenbacker,  37  N.  J. 
L-  359- 

Replevin.  —  In  Garcia  v.  Gunn,  119  Cal.  315, 
the  defendant  went  upon  an  island  that  had 
been  leased  by  the  plaintiff  from  the  Mexican 
government  and  killed  several  thousand  wild 
goats.  It  was  held  that  the  owner  or  lessee 
was  not  confined  to  an  action  of  trespass,  but 
might  maintain  replevin  to  recover  the  skins 
of  the  animals  killed,  and  that  the  fact  that 
the  lessee  did  not  have  the  right  to  kill  all  the 
goats  that  were  killed  by  the  trespasser  did 
not  affect  the  former's  right  of  recovery. 

3.  Criminal  Prosecution.  —  State  v.  Sparrow, 
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52  Mo.  App.  374;  Holtzgraft  v.  State,  23  Tex. 
A  pp.  404. 

Hunting  with  Consent  of  Owner.  —  The  right 
reserved  to  the  owner  of  land  10  hunt  thereon 
with  ferrets,  under  the  Ohio  statute,  is  personal 
to  himself  and  those  acting  for  him,  and  is  ex- 
clusive of  all  other  persons;  hence  his  permis- 
sion to  another  to  employ  ferrets  even  upon 
his  own  land  does  not  relieve  the  latter  from 
the  penalty  prescribed  by  statute,  and  he  may 
be  indicted  for  its  violation.  Hart  v.  State,  29 
Ohio  St.  666. 

What  Constitutes  an  Inclosure.  —  Under  Rev. 
Stat.  Mo.  (18S9),  §  3900,  making  it  an  offense 
to  hunt  "  within  the  inclosure  of  another  "  or 
to  "  enter  the  same  to  catch  or  kill  game  of 
any  kind  without  the  consent  of  the  owner  or 
person  in  charge  of  such  inclosure,"  it  was 
held  that  the  fact  that  the  fence  between  the 
tracts  hunted  upon  was  not  a  lawful  fence  and 
was  in  very  poor  condition  presents  no  defense 
to  the  act  charged.  Where  there  is  such  an 
inclosure  as  to  make  it  apparent  that  the 
owner  is  holding  the  land  to  the  exclusion  of 
the  general  public  and  for  his  own  exclusive 
use,  it  is  sufficient  to  bring  it  under  the  pro- 
tection of  the  law.  State  v.  Sparrow,  52  Mo. 
App.  374- 

Evidence  Sufficient  for  Conviction.  —  In  Brown 
v.  Turner,  13  C.  B.  N.  S.  485.  106  E.  C.  L.  485, 
it  was  held  that  a  person  might  be  criminally 
prosecuted  for  going  upon  another's  land  in 
pursuit  of  game,  and  that  evidence  that  he 
was  seen  on  such  land  was  not  necessary  to 
sustain  a  conviction  where  he  was  found  on 
the  highway  with  the  dead  game  on  his  per- 
son. See  also  Evans  v.  Botterill,  3  B.  &  S. 
787,  113  E.  C.  L.  787. 

Nor  is  it  necessary  to  prove  an  actual  search 
by  the  constable  if  the  game  was  seen  upon 
the  person  of  the  defendant.  Hall  v.  Knox,  4 
B.  &  S.  515,  116  E.  C.  L.  515. 

4.  Decoying  and  Enticing  Away  Game.  —  Keble 
v.  Hickeringill,  11  Mod.  74,  130,  3  Salk.  9, 
Holt  14,  11  East  574,  note;  Carrington  v. 
Taylor,  11  East  571. 

Evidence  of  Wilful  Disturbance.  —  In  Carring- 
ton v.  Taylor,  11  East  571,  it  was  held  that  the 
firing  at  wild  fowl  by  one  who  was  at  the  time 
in  a  boat  on  a  public  river  where  the  tide 
ebbed  and  flowed,  so  near  an  ancient  decoy  on 
the  shore  (about  two  hundred  yards)  as  to 
make  the  birds  there  take  flight,  although  he 
did  not  fire  into  the  decoy  pond,  was  evidence 
of  wilful  disturbance  and  of  damage  to  the  de- 
coy for  which  an  action  on  the  case  might  be 
maintained  by  the  owner. 
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killing  or  taking  of  birds  and  beasts  as  game.1  The  English  game  laws  are 
founded  on  the  idea  of  restricting  the  right  of  taking  game  to  certain  privileged 
classes,  generally  landholders.2  The  laws  in  the  United  States  relating  to  game 
are  generally,  if  not  universally,  framed  with  reference  to  protecting  the  ani- 
mals from  indiscriminate  and  unreasonable  havoc,  leaving  all  persons  free  to 
take  game  under  certain  restrictions  as  to  the  season  of  the  year  and  the  means 
of  capture.3 

VI.  Killing  Game  Out  of  Season.  —  A  penalty  is  usually  provided  by  statute 
for  the  killing  or  taking  of  certain  game  at  or  between  certain  seasons  of  the 
year,  the  date  of  the  season  and  the  character  of  the  game  being  designated 
by  the  statute  providing  the  penalty.4 


1.  Game  Laws  Defined.  —  Bouv.  L.  Diet.;  An- 
derson's L.  Diet.;  Black's  L.  Diet. 

2.  Purpose  of  Enactment  of  Game  Laws  in  Eng- 
land.—  Bouv.  L.  Diet.  In  1831  the  law  was 
so  modified  as  to  enable  any  one  to  obtain  a 
certificate  or  license  to  kill  game  upon  the  pay- 
ment of  a  certain  fee. 

3.  Preservation  of  Game  —  California.  —  Ex  p. 
Maier,  103  Cal.  479,  42  Am.  St.  Rep.  I2g. 

Illinois.  —  American  Express  Co.  v.  People, 
133  111.  649,  23  Am.  St.  Rep.  641;  Merritt  v. 
People,  169  111.  221. 

Maine.  —  State  v.  Bucknam,  88  Me.  392,  51 
Am.  St.  Rep.  406;  James  v.  Wood,  82  Me.  179. 

Maryland.  —  Dickhaut  v.  State,  85  Md.  451, 
60  Am.  St.  Rep.  332. 

Massachusetts.  —  Com.  v.  Hall,  128  Mass. 
410,  35  Am.  Rep.  387. 

Michigan.  —  People  v.  O'Neil,  71  Mich.  331. 

Minnesota.  —  State  v.  Chapel,  64  Minn.  136, 
58  Am.  St.  Rep.  524;  State  v.  Rodman,  58 
Minn.  393. 

Missouri.  —  Stale  v.  Judy,  7  Mo.  App.  524. 

New  York.  —  People  v.  Alden,  112  N.  Y.  117. 
See  People  v.  Fishbough,  134  N.  Y.  393, 
reversing  58  Hun  (N.  Y.)  404. 

Pennsylvania.  —  Com.  v.  Wilkinson,  139  Pa. 
St.  298. 

Washington.  —  Hayes  v.  Territory,  2  Wash. 
Ter.  286. 

See  also  Geer  v.  Connecticut,  161  U.  S.  528; 
Davis  v.  McNair,  (Canada  1885)  7  Crim.  L. 
Mag.  216,  21  Cent.  L.  J.  480;  Bouv.  L.  Diet. 

In  Phelps  v.  Racey,  60  N.  Y.  10,  19  Am. 
Rep.  140,  the  court  said:  "  The  protection 
and  preservation  of  game  has  been  secured  by 
law  in  all  civilized  countries  and  may  be  justi- 
fied on  many  grounds,  one  of  which  is  for  pur- 
poses of  food.  The  measures  best  adapted  to 
this  end  are  for  the  legislature  to  determine, 
and  courts  cannot  review  its  discretion.  If 
the  regulations  operate  in  any  respect  unjustly 
or  oppressively,  the  proper  remedy  must  be 
applied  by  that  body." 

In  State  v.  Randolph,  1  Mo.  App.  15,  the 
court  said:  "  The  state  of  Missouri  has  as 
much  right  to  preserve  its  game  as  it  has  to 
preserve  the  health  of  its  citizens,  and  may 
prohibit  the  exhibition  for  sale,  within  the 
state,  of  provisions  out  of  season,  without  any 
violation  of  the  Constitution  of  the  United 
States." 

By  Statute  in  Maine  it  is  made  an  offense  for 
a  person  to  kill  or  have  in  his  possession  during 
the  open  season  more  than  a  certain  number 
of  a  particular  class  of  game.  State  v.  Lynch, 
89  Me.  209;  State  v.  Bucknam,  88  Me.  385,  51 


Am.  St.  Rep.  406;  Rev.  Stat.  Me.  (1883),  c.  30. 
See  also  State  v.  Thomas,  90  Me.  223. 

A  marketman  who  deals  in  game  has  the 
same  right  that  every  other  person  has  of  kill- 
ing not  exceeding  one  moose  in  one  year. 
And  the  possession  by  him  of  one  moose  at  a 
place  other  than  his  market  is  not  evidence 
that  the  animal  was  unlawfully  taken  or 
killed,  notwithstanding  he  has  had  other 
moose,  during  the  same  open  season,  at  his 
established  place  of  business  for  sale  to  local 
customers.    State  v.  Lynch,  89  Me.  209. 

Where,  however,  a  partnership  in  the  meat 
business  had  in  its  possession  at  one  time 
three  caribou,  the  statute  allowing  the  posses- 
sion of  only  two,  it  was  held  that  the  animals 
were  in  the  possession  of  each  partner,  and 
that  either  partner  might  be  held  liable  for  the 
possession.    Allen  v.  Leighton,  87  Me.  206. 

This  provision  of  the  statute  has  been  held 
inapplicable  to  common  carriers,  however,  and 
where  such  carrier  had  received  certain  game 
for  transportation  and  it  was  seized  in  transitu 
by  a  game  warden  without  proper  process  of 
court,  it  was  held  that  the  carrier  could  not 
justify  on  the  ground  that  the  game  was 
fraudulently  put  into  its  possession  and  that 
it  could  not  lawfully  have  received  it  for 
transportation.  Having  undertaken  the 
transportation,  it  was  liable  for  the  loss. 
Bennett  v.  American  Express  Co.,  83  Me.  236, 
23  Am.  St.  Rep.  774. 

Use  of  Large-bore  Guns.  —  In  certain  states 
the  use  of  guns  of  a  large  calibre  is  prohibited 
by  statute  for  the  purpose  of  protecting  game 
from  unreasonable  slaughter.  In  complaints 
of  this  nature,  however,  it  must  be  alleged 
that  the  accused  used  a  gun  of  the  prohibited 
calibre  for  the  purpose  of  killing  the  game 
which  the  statute  seeks  to  protect.  Ex  p. 
Peterson,  119  Cal.  578. 

4.  Killing  Game  Out  of  Season. — James  v. 
Wood,  82  Me.  179;  State  v.  Parker,  89  Me.  81; 
Com.  v.  Hall,  128  Mass.  410,  35  Am.  Rep.  387; 
People  v.  O'Neil,  71  Mich.  325;  Com.  v.  Eng- 
land, (Ky.  1897)  38  S.  W.  Rep.  492;  People  v. 
Gerber,  92  Hun  (N.  Y.)  554;  Dickinson  v. 
State,  (Tex.  Crim.  App.  1895)  41  S.  W.  Rep. 
759;  Geer  v.  Connecticut,  161  U.  S.  519;  Davis 
v.  McNair,  (Canada  1885)  7  Crim.  L.  Mag.  213, 
21  Cent.  L.  J.  480. 

In  State  v.  Parker,  89  Me.  81,  the  facts  were 
these:  Deer  were  roaming  wild  over  a  wooded 
park  containing  between  seven  and  eight  hun- 
dred acres  and  surrounded  on  all  sides  by  the 
sea  except  a  narrow  neck  connecting  it  with 
the  land,  and  which  was  built  up  by  artificial 
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VII.  Having  Game  in  Possession  Out  of  Season.  '—  For  the  further  pro- 
tection of  game,  provision  is  usually  made  by  statute  for  having  in  possession 
or  exposing  for  sale,  during  stated  seasons  of  the  year,  certain  specified  ani- 
mals or  fowls.1  Much  litigation  has  arisen  in  this  connection  as  to  the  right 
of  the  legislature  to  prohibit  the  possession  and  sale  of  game  captured  or 


means  to  prevent  their  escape.  It  was  held 
that  animals  kept  within  this  wide  boundary 
could  not  be  said  to  be  thereby  either  re- 
claimed or  held  in  close  confinement,  and  that 
the  so-called  possession  was  not  actual  and 
complete  enough  to  warrant  the  killing  of  such 
deer  during  the  close  season  of  the  year. 

Release  of  Game  Taken  in  Close  Season.  —  In 
James  v.  Wood,  82  Me.  173,  it  was  held  that 
the  release  of  game  taken  during  the  close 
season  did  not  interfere  with  the  legal  right  or 
title  of  the  person  holding  it  by  illegal  capture, 
and  that  where  a  game  warden  had  released 
game  so  taken  he  was  not  liable  in  an  action 
of  trespass  even  where  he  had  done  so  without 
process  from  a  proper  court. 

Attempt  —  What  Constitutes. — One  who  has 
started  to  hunt  certain  game  with  a  loaded 
gun  at  a  season  of  the  year  when  it  is  unlaw- 
ful to  hunt  such  game  has  not  by  such  act 
committed  the  offense  of  attempting  to  kill 
such  game.  Cornwell  v.  Fraternal  Acc. 
Assoc.,  6  N.  Dak.  201. 

1.  Possession  of  Game  Out  of  Season  —  Califor- 
nia.—  Ex  p.  Maier,  103  Cal.  476,  42  Am.  St. 
Rep.  129. 

Illinois.  —  American  Express  Co.  v.  People, 
133  111.  649,  23  Am.  St.  Rep.  641;  Merritt  v. 
People,  169  111.  21S. 

Maryland.  —  Dickhaut  v.  State,  85  Md.  451, 
60  Am.  St.  Rep.  332. 

Massachusetts. — Com.  v.  Hall,  128  Mass. 
410,  35  Am.  Rep.  387. 

Michigan.  —  People  v.  O'Neil,  71  Mich,  325. 

Missouri.  —  State  v.  Judy,  7  Mo.  App.  524 
[following  State  v.  Randolph,  1  Mo.  App.  15]; 
State  v.  Farrell,  23  Mo.  App.  176. 

New  York.  —  People  v.  Gerber,  92  Hun  (N. 
Y.)  554,  11  N.  Y.  Crim.  142;  Phelps  v.  Racey, 
60  N.  Y.  10,  19  Am.  Rep.  140;  People  v.  Fish- 
bough,  58  Hun  (N.  Y.)  404. 

Ohio.  —  Roth  v.  State,  57  Ohio  St.  209,  46 
Am.  St.  Rep.  566. 

Canada.  —  Davis  v.  McNair,  (Canada  1885)  7 
Crim.  L.  Mag.  213,  21  Cent.  L.  J.  480. 

In  State  v.  Bucknam,  88  Me.  385,  51  Am.  St. 
Rep.  406,  it  was  held  that  game  illegally  taken 
or  killed  subjected  the  possessor  of  it  to  the 
penalty  for  its  illegal  taking,  just  as  if  he  had 
illegally  taken  it  himself. 

Possession  Prima  Facie  Evidence  of  Guilt.  —  In 
prosecutions  for  having  game  in  possession 
during  the  close  season,  under  the  Massachu- 
setts statute,  the  possession  of  certain  game 
during  the  time  in  which  the  taking  or  killing 
thereof  is  prohibited  is  prima  facie  evidence 
upon  which  to  found  a  conviction.  Com.  v. 
Hall,  128  Mass.  410,  35  Am.  Rep.  387.  The 
same  provision  is  found  under  the  statutes  of 
other  states.  People  v.  O'Neil,  71  Mich.  332; 
Merritt  v.  People,  169  111.  218;  Com.  v.  Wilk- 
inson, 139  Pa.  St.  298. 

Under  the  Maine  statute  the  possession  of 
game  is  not  a  violation  of  the  statute,  but  is 
evidence  of  illegal  capture.    State  v.  Buck 


nam,  88  Me.  385,  51  Am.  St.  Rep.  406:  Slate 
v.  Lynch,  89  Me.  211.  This  compels  the  per- 
son charged  to  explain  his  possession  of  what 
would  directly  point  to  an  illegal  capture  of 
the  game.  State  v.  Bucknam,  SS  Me.  385,  51 
Am.  St.  Rep.  406. 

In  James  v.  Wood,  82  Me.  173,  the  defend- 
ant, a  game  warden,  without  lawful  process, 
seized  a  deer  in  the  possession  of  a  third  per- 
son, claiming  to  justify  his  act  on  the  ground 
that  possession  of  the  animal  in  the  close  sea- 
son was  proof  of  its  having  been  unlawfully 
taken  and  that  by  virtue  of  his  office  he  was 
authorized  to  turn  it  loose.  It  was  held  that 
upon  failure  to  show  that  the  deer  was  cap- 
tured in  violation  of  law,  the  owner  was  en- 
titled to  recover  its  value. 

Constructive  Possession.  —  In  New  York 
Assoc.,  etc.  v.  Durham,  51  N.  Y.  Super.  Ct. 
306,  the  defendant,  who  was  a  commission 
merchant,  had  secured  a  consignment  of  game 
from  a  distant  state  and  had  stored  it  with  a 
refrigerator  company.  While  the  game  was 
thus  stored,  and  during  the  close  season,  part 
of  it  was  removed  upon  his  order,  and  the  re- 
mainder was  seized  as  being  held  in  contra- 
vention of  the  game  laws.  Upon  the  trial  the 
defendant  contended  that  the  possession  pro- 
hibited by  the  statute  was  an  actual  physical 
possession,  and  not  merely  a  constructive  pos- 
session, and  offered  to  prove,  by  the  records  of 
an  action  which  had  been  brought  by  the  same 
plaintiff  against  the  refrigerator  company  (but 
afterwards  discontinued)  on  account  of  its 
possession  of  the  same  game  during  the  same 
period,  that  the  plaintiff  had  admitted  that  the 
possession  was  in  such  company.  It  was  held 
that  evidence  of  such  a  nature  was  not  admis- 
sible, and  that  since  the  defendant  had  with- 
drawn part  of  the  game  on  his  own  order  the 
refrigerator  company  acted  as  his  agent  and 
he  was  liable. 

Live  Birds.  —  The  New  York  statute  prescrib- 
ing a  penalty  for  having  in  possession  or  ex- 
posing for  sale  certain  birds  has  been  held 
not  to  apply  to  live  birds,  but  to  dead  birds 
only,  and  the  possession  of  live  birds  of  the 
kinds  specified,  or  the  transfer  of  them  by  one 
to  another,  is  not  within  the  statute.  People 
v.  Fishbough,  134  N.  Y.  393,  reversing  58  Hun 
(N.  Y.)  404. 

Contract  for  Sale  of  Game.  —  In  Porritt  v. 
Baker,  10  Exch.  759,  it  was  held  that  a 
licensed  dealer  who  was  prohibited  by  the  stat- 
ute from  having  game  in  his  possession  after 
a  certain  prescribed  period  beyond  the  prohib- 
ited season  was  not  liable  for  entering  into  a 
contract,  made  in  the  season,  to  deliver  live 
game  out  of  a  weir  or  breeding  place  of  his 
own  at  any  time  of  the  year.  Quoted  in  Davis 
v.  McNair,  (Canada  1S85)  7  Crim.  L.  Mag.  219. 

Birds  for  Use  of  Taxidermists.  —  The  Illinois 
statute  exempts  from  its  operation  birds  killed 
by  or  for  the  use  of  taxidermists  for  preserva- 
tion.   Merritt  v.  People,  i6g  111.  218. 
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killed  in  another  state,  and  the  courts  have  not  been  altogether  uniform  in 
their  decisions.  The  weight  of  authority,  however,  seems  to  indicate  that 
such  right  exists  and  that  such  an  act  may  be  punished  notwithstanding  the 
fact  that  such  game  may  have  been  brought  from  a  foreign  jurisdiction.1 
This  doctrine  has  been  denied  by  other  courts,  which  hold  that  where  the  game 
was  lawfully  taken  during  the  open  season,  or  imported  from  another  state, 
the  mere  possession  of  it  during  the  close  season  constitutes  no  offense  and 
is  without  the  terms  of  the  statute.3  This  non-uniformity  of  decision  among 
the  several  courts  is  due  to  the  peculiar  wording  of  the  several  statutes  under 
which  the  decisions  were  made  and  the  evident  intention  of  the  legislature 
as  evidenced  by  the  peculiar  necessity  of  the  locality.3 

VIII.  Right  to  Sell  Game  Outside  State.  —  The  right  to  send  game  out- 
side the  state  for  the  purpose  of  selling  it,  having  a  direct  tendency  to  diminish 


1.  Game  Brought  from  Foreign  Jurisdiction. — 

Ex  p.  Maier,  103  Cal.  476,  42  Am.  St.  Rep. 
129;  Magner  v.  People,  97  111.  331;  Merritt  v. 
People,  169  111.  218;  State  v.  Randolph,  I  Mo. 
App.  15;  State  v.  Judy,  7  Mo.  App.  524;  State 
v.  Farrell,  23  Mo.  App.  176;  Phelps  v.  Racey, 
60  N.  Y.  10,  19  Am.  Rep.  140;  Netv  York 
Assoc.,  etc.,  v.  Durham,  51  N.  Y.  Super.  Ct. 
306;  Roth  v.  State,  51  Ohio  St.  209,  46  Am.  St. 
Rep.  566. 

In  Whitehead  v.  Smithers,  2  C.  P.  D.  553, 
Lord  Coleridge,  C.  J.,  held  that  under  an  Eng- 
lish statute  which  made  it  unlawful  to  have  in 
possession  plover  during  the  close  season,  a 
party  who  imported  the  dead  birds  from  Hol- 
land and  sold  them  in  the  British  market  came 
within  the  prohibition  of  the  statute.  In  pass- 
ing upon  the  question  he  said:  "  It  is  said  that 
it  would  be  a  strong  thing  for  the  legislature  of 
the  United  Kingdom  to  interfere  with  the 
rights  of  foreigners  to  kill  foreign  birds.  But 
it  may  well  be  that  the  true  and  only  mode  of 
protecting  British  wild  fowl  from  indiscrim- 
inate slaughter,  as  well  as  of  protecting  other 
British  interests,  is  by  interfering  indirectly 
with  the  proceedings  of  foreign  persons.  The 
object  is  to  prevent  British  wild  fowl  from 
being  improperly  killed  and  sold  under  pre- 
tense of  their  being  imported  from  abroad." 

2.  State  v.  Bucknam,  88  Me.  385,  51  Am.  St. 
Rep.  406;  Allen  v.  Young,  76  Me.  80;  State  v. 
Parker,  89  Me.  81;  Dickhaut  v.  State,  85  Md. 
451,  60  Am.  St.  Rep.  332;  Com.  v.  Hall,  128 
Mass.  410,  35  Am.  Rep.  387;  People  v.  O' Neil, 
71  Mich.  325;  Com.  v.  Wilkinson,  139  Pa.  St. 
298;  Davis  v.  McNair,  (Canada  1885)  7  Crim. 
L.  Mag.  213,  21  Cent.  L.  J.  480.  See  also 
State  v.  McGuire,  24  Oregon  366. 

In  Com.  v.  Hall,  128  Mass.  410,  35  Am. 
Rep.  387,  it  was  held  that  while  possession  of 
certain  game  during  the  close  season  was 
prima  facie  evidence  of  guilt,  yet  by  showing 
that  it  was  not  killed  within  the  common- 
wealth during  the  prohibited  season  the  de- 
fendant might  avoid  the  penalty. 

In  Com.  v.  Wilkinson,  139  Pa.  St.  298,  the 
court  said:  "  The  manifest  object  of  this  act 
was  the  preservation  of  game  within  this  com- 
monwealth. We  cannot  assume  that  it  was 
intended  to  preserve  game  elsewhere,  and  it 
would  be  a  forced  construction  to  hold  that  it 
was  intended  to  exclude  from  our  markets 
quail  and  other  game  killed  in  other  states, 
where  by  the  laws  of  those  states  the  killing 
of  them  was  lawful.    *    *    *    The  law  was 


not  intended  to  have  any  extraterritorial  effect, 
and  if  it  was  it  would  be  nugatory."  Quoted 
in  Dickhaut  v.  State,  85  Md.  462,  60  Am.  St. 
Rep.  332. 

Limited  Period  for  Explanation  of  Possession.  — 

The  New  York  statute  absolutely  prohibits  the 
possession  and  sale  of  certain  game  between 
November  15  and  August  15,  and  further  pro- 
vides that  possession  between  November  1  and 
November  15  is  forbidden  and  shall  be  deemed 
a  violation  of  the  statute  unless  it  is  proved 
by  the  possessor  or  seller  that  such  game 
was  killed  within  the  lawful  period  or  killed 
outside  of  the  state.  The  right  of  a  party 
to  this  proof  of  the  nonviolation  of  the  law 
has  been  put  on  the  ground  that  he  may 
have  game  at  the  end  of  the  open  season  that 
may  not  be  conveniently  disposed  of  at  once. 
People  v.  Gerber,  92  Hun  (N.  Y.)  554,  11  N.  Y. 
Crim.  142.  See  also  Phelps  v.  Racey,  60  N. 
Y.  10,  19  Am.  Rep.  140. 

The  statutes  of  other  states  also  provide  for 
a  period  after  the  close  of  the  open  season 
wherein  the  possession  of  game  shall  not  ipso 
facto  be  an  illegal  act.  See  Merritt  v.  People, 
169  111.  218;  Com.  v.  Wilkinson,  139  Pa.  St. 
298. 

3.  Simpson  v.  Unwin,  3  B.  &  Ad.  134,  23  E. 
C.  L.  45;  Davis  v.  McNair,  (Canada  1885)7 
Crim.  L.  Mag.  213,  21  Cent.  L.  J.  480;  White- 
head v.  Smithers,  2  C.  P.  D.  553;  Ex  p.  Maier, 
103  Cal.  476,  42  Am.  St.  Rep.  129;  Bennett  a 
American  Express  Co.,  83  Me.  236,  23  Am.  St. 
Rep.  774;  People  v.  Gerber,  92  Hun  (N.  Y.) 
554;  Dickhaut  v.  State,  85  Md.  451,  60  Am. 
St.  Rep.  332. 

Transporting  Game  Within  the  State.  —  In 
Allen  v.  Young,  76  Me.  80,  it  was  held  that 
where  a  statute  made  it  an  offense  to  kill  a 
deer  at  a  certain  time  or  to  transport  it  from 
place  to  place  during  that  time,  it  was  not  an 
offense  to  transport,  during  the  prohibited  sea- 
son, a  deer  killed  before  that  time.  In  this 
case  the  section  of  the  statute  providing  a 
penalty  for  having  game  in  possession  con- 
tained a  proviso  that  the  accused  should  not 
be  precluded  from  producing  proof  in  his  de- 
fense, but  the  section  providing  for  transport- 
ing game  from  place  to  place  within  the  state 
contained  no  such  proviso.  The  court  held, 
however,  that  it  would  apply  the  same  mean- 
ing to  the  latter  section  and  that  the  defendant 
might  show  that  the  deer  was  not  killed  in 
violation  of  law.  Quoted  in  People  v.  O'Niel, 
71  Mich.  334. 
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thegamc  abounding  there,  has  been  prohibited  by  statute  in  some  jurisdiction  ..' 

IX.  Transportation  of  Game  Killed  Within  State.  —  In  some  states  there 
are  statutes  prohibiting  under  penalty  the  sale,  or  transportation  for  sail  .  at 
specified  periods  of  the  year,  of  certain  wild  birds  which  have  been  killed 
within  the  state.  The  effect  of  the  Illinois  statute  is  not  to  prohibit  absolutely 
the  transportation  of  wild  birds  which  have  been  killed  within  the  limits  of  the 
state,  but  only  to  prohibit  their  transportation  by  persons,  corporations,  and 
carriers  when  they  have  knowledge  that  the  birds  were  killed  in  the  state  and 
sold,  or  were  being  transported  to  be  sold  or  to  be  offered  for  sale.2 

X.  Constitutionality  of  Statutes  —  1.  In  General.  —  The  constitutionality 
of  the  several  statutes  for  the  protection  of  game  has  been  frequently  called 
in  question,  but  they  have  been  almost  universally  upheld  on  the  ground  of 
the  police  power  of  the  state.3 

2.  Interstate  Commerce.  —  Statutes  relating  to  the  exportation  and  importa- 
tion of  game  as  between  the  several  states  of  the  Union  have  been  attacked 
on  the  ground  that  they  violate  the  Constitution  of  the  United  States,  which 
authorizes  Congress  to  regulate  commerce  between  the  states.    The  decisions 


1.  State  v.  Geer,  61  Conn.  144.  See  infra, 
this  title.  Constitutionality  of  Statutes  —  Inter- 
state Commerce. 

The  principle  upon  which  such  statutes  are 
upheld  has  been  ably  discussed  in  a  well- 
considered  opinion  in  the  Supreme  Court  of 
Arkansas.  While  the  question  at  issue  in  that 
case  involved  the  transportation  of  fish  outside 
of  the  state,  the  rules  there  laid  down  are 
equally  applicable  to  other  species  of  game. 
The  true  foundation  of  the  right  of  a  state  to 
make  and  enforce  such  laws  is  to  be  found  in 
the  superior  right  of  ownership  of  all  its  game, 
and  the  qualified  property  therein  possessed 
by  the  individual,  and  it  has  been  held  that  he 
takes  such  game  subject  to  the  right  of  the 
state  to  restrict  its  use  as  may  seem  reason- 
able and  just.  Organ  v.  State,  56  Ark.  267. 
See  also  infra,  this  title,  Transportation  of 
Game  Killed  Within  State. 

Prima  Facie  Evidence  of  Guilt.  —  Under  such 
statutes  the  reception  by  any  person  within 
the  state  of  any  such  game  for  shipment  to  a 
point  without  the  state  is  prima  facie  evidence 
that  such  game  was  killed  within  the  state  for 
the  purpose  of  being  conveyed  beyond  its  lim- 
its.   See  State  v.  Geer,  61  Conn.  144. 

2.  American  Express  Co.  v.  People,  133  111. 
640,  23  Am.  St.  Rep.  641. 

Consignment  by  Common  Carrier.  —  In  Minne- 
sota any  one  may  kill  or  buy  game  during  the 
open  season,  and  every  one  is  allowed  the 
equal  privilege  of  shipping  it  after  it  is  thus 
acquired;  and  where  a  common  carrier  is  not 
used  in  the  transportation,  such  game  may  be 
shipped  for  any  purpose.  The  only  restric- 
tion is  that  when  consigned  to  a  commission 
merchant  or  sale  market  —  that  is,  to  one 
handling  game  for  sale  —  it  cannot  be  con- 
signed by  a  common  carrier.  This  law  was 
enacted  for  the  protection  of  game  and  for  the 
prevention  of  "  pot  hunting,"  and  has  been 
upheld  for  reasons  of  public  policy.  State  v. 
Chapel,  64  Minn.  130,  58  Am.  St.  Rep.  524. 

3.  Constitutionality  of  Statutes  —  United  States. 
—  Geer  v.  Connecticut,  161  U.  S.  519. 

California. — Exp.  Maier,  103  Cal.  476,  42 
Am.  St.  Rep.  120. 

Connecticut.  —  State  v.  Geer,  61  Conn.  144. 


Illinois.  —  American  Express  Co.  v.  People, 
133  111.  649,  23  Am.  St.  Rep.  641. 

Minnesota .  — Slate  Chapel,  64  Minn.  130, 
58  Am.  St.  Rep.  524. 

New  Jersey.  — Allen  v.  Wyckoff,  48  N.  J.  L. 
90,  57  Am.  Rep.  548. 

New  York.  —  People  v.  Rouse,  (Supm.  Ct. 
Gen.  T.)  39  N.  Y.  St.  Rep.  656;  Phelps  v. 
Racey,  60  N.  Y.  10,  19  Am.  Rep.  140. 

Ohio.  —  Roth  v.  State,  51  Ohio  St.  209,  46 
Am.  St.  Rep.  566. 

Washington.  —  Hayes  v.  Territory,  2  Wash. 
Ter.  286. 

Wisconsin.  —  Bittenhaus  v.  Johnston,  92 
Wis.  588. 

See  also  Organ  v.  State,  56  Ark.  267;  People 
v.  Dobbins,  73  Cal.  257. 

Special  Privileges.  —  In  Hayes  v.  Territory,  2 
Wash.  Ter.  286,  a  game  law  restricting  hunt- 
ing in  five  counties  only  was  called  in  ques- 
tion on  the  ground  that  it  was  inconsistent 
with  that  inhibition  in  the  organic  act  which 
forbids  the  legislature  from  granting  special 
privileges.  It  was  held,  however,  that  since 
the  provisions  of  the  law  fell  without  distinc- 
tion upon  all  the  inhabitants  of  the  territory 
there  was  no  special  privilege  and  such  a  law 
was  constitutional. 

Right  of  Jury  Trial.  —  In  People  v.  Rouse, 
(Supm.  Ct.  Gen.  T.)  39  N.  Y.  St.  Rep.  656,  it 
was  held  that  a  statute  providing  that  actions 
for  the  recovery  of  penalties  for  violation  of 
the  game  law  should  "  be  prosecuted  to  de- 
termination in  the  county  where  they  shall  be 
commenced  "  was  not  unconstitutional  as 
abridging  the  right  of  the  court  to  change  the 
place  of  trial  for  good  cause  shown  nor  as  in- 
terfering with  the  defendant's  right  of  trial  by 
jury. 

Discrimination  Against  Nonresidents.  —  A  state 
law  providing  for  greater  restrictions  and 
severer  penalties  upon  nonresidents  of  the 
state  than  upon  residents,  for  hunting  game 
and  game  fish,  is  not  contrary  to  those  clauses 
of  the  Fourteenth  Amendment  to  the  Federal 
Constitution  which  declare  that  no  state  shall 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States,  or  deprive  any  per- 
son of  property  without  due  process  of  law,  or 
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on  this  point  have  not  been  entirely  uniform,  but  the  better  doctrine  seems  to 
be  that  such  laws  are  valid  and  not  in  conflict  with  the  Federal  Constitution.1 

XI.  Violations  of  Game  Laws  —  1.  How  Prosecuted.  —  Violations  of  the 
statutes  for  the  protection  of  game  may  be  prosecuted  by  indictment,2  but 
the  more  usual  proceeding  is  by  a  complaint3  or  an  action  to  recover  the  pen- 
alty provided  by  statute.4 

2.  By  Whom  Prosecuted.  —  As  a  rule,  actions  of  this  nature  may  be  prosecuted 
by  a  private  person  in  his  own  name,5  or  by  the  district  attorney  in  the  name 


deny  „o  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.  Allen  v.  Wyck- 
off,  48 "N.  J.  L.  90,  57  Am.  Rep.  548. 

1.  Interstate  Commerce.  —  Geer  v.  Connecti- 
cut, 161  U.  S.  519;  Phelps  v.  Racey,  60  N.  Y. 
10,  19  Am.  Rep.  140;  Ex  p.  Maier,  103  Cal. 
476,  42  Am.  St.  Rep.  129;  American  Express 
Co.  v.  People,  133  111.  649,  23  Am.  St.  Rep. 
641;  People  v.  O'Neil,  no  Mich.  324. 

In  Phelps  v.  Racey,  60  N.  Y.  10,  19  Am. 
Rep.  140,  the  question  was  raised  upon  the 
right  of  the  state  to  punish  one  who  had  in 
his  possession  during  the  close  season  certain 
game  which  was  claimed  to  have  been  im- 
ported from  another  state.  It  was  held  that 
such  right  existed  and  that  there  was  no  inter- 
ference on  the  part  of  the  state  with  the 
constitutional  right  of  Congress  to  regulate 
commerce.  The  same  question  was  decided  in 
the  same  way  by  the  Supreme  Court  of  Cali- 
fornia in  Ex  p.  Maier,  103  Cal.  476,  42  Am.  St. 
Rep.  129. 

Contra.  —  A  contrary  doctrine  has  been  laid 
down  by  the  Supreme  Courts  of  Kansas  and 
Idaho,  where  statutes  of  this  character  are 
held  to  be  in  direct  conflict  with  the  constitu- 
tional provisions  relating  to  interstate  com- 
merce. State  v.  Saunders,  19  Kan.  127,  27 
Am.  Rep.  98;  Territory  v.  Evans,  2  Idaho  634. 
In  passing  upon  these  cases  in  Geer  v.  Con- 
necticut, 161  U.  S.  534,  the  court  said:  "  The 
reasoning  which  controlled  the  decision  of 
these  cases  is,  we  think,  inconclusive,  from  the 
fact  that  it  did  not  consider  the  fundamental 
distinction  between  the  qualified  ownership  in 
game  and  the  perfect  nature  of  ownership  in 
other  property,  and  thus  overlooked  the 
authority  of  the  state  over  property  in  game 
killed  within  its  confines,  and  the  consequent 
power  of  the  state  to  follow  such  property  into 
whatever  hands  it  might  pass  with  the  con- 
ditions and  restrictions  deemed  necessary  for 
the  public  interest." 

See  generally  the  title  Interstate  Com- 
merce. 

2.  See  Dickhaut  v.  State,  85  Md.  451,  60  Am. 
St.  Rep.  332;  State  v.  Sinnott,  89  Me.  42; 
Acts  Me.,  1891,  c.  126.  See  also  Howard  v. 
Bangor,  etc.,  R.  Co.,  86  Me.  387. 

Affidavit.  —  The  New  Jersey  statute  gives 
jurisdiction  to  justices  of  the  peace  to  enter- 
tain actions  for  penalties  for  violation  of  game 
laws  "  upon  receiving  proof  by  affidavit  or 
affidavits  of  one  or  more  persons  of  the  viola- 
tion of  any  of  the  provisions  of  this  act." 
Under  this  statute  it  has  been  held  that  the 
word  "  proof  "  means  testimony  that  con- 
forms to  the  fundamental  rules  of  evidence, 
and  that  an  affidavit  on  information  and  belief 
is  not  sufficient.  Inglis  v.  Schreiner,  58  N.  J. 
L.  120. 


3.  State  v.  Thrasher,  79  Me.  17;  State  v. 
Sinnott,  89  Me.  41. 

Since  the  Maine  Act  of  1891,  c.  126,  prosecu- 
tions for  the  violation  of  the  fish  and  game 
laws  may  be  begun  and  finished  upon  com- 
plaint before  judges  of  municipal  and  police 
courts  and  trial  justices.  This  mode  of  prose- 
cution, although  omitted  from  the  statutes  of 
1887  and  1889,  has  been  expressly  revived. 
State  v.  Sinnott,  89  Me.  41.  See  also  Howard 
v.  Bangor,  etc.,  R.  Co.,  86  Me.  387. 

4.  People  v.  Robbins,  39  Hun  (N.  Y.)  137; 
Roberts  v.  Hatch,  40  Hun  (N.  Y.)  53;  People 
v.  Rouse,  (Supm.  Ct.  Gen.  T.)  39  N.  Y.  S  ' 
Rep.  656;  People  v.  McDonald,  44  Hun  (N  ' 
Y.)  592;  People  v.  Alden,  112  N.  Y.  117;  New 
York  Assoc.,  etc.,  v.  Durham,  51  N.  Y.  Super. 
Ct.  306. 

Where  the  statute  originally  provided  an 
action  of  debt  to  recover  a  penalty  for  the 
illegal  transportation  of  game,  and  such  stat- 
ute was  amended  by  substituting  therefor  an 
action  on  the  case,  it  was  held  that  the  latter 
action  should  be  employed  and  was  the  only 
mode  of  recovering  the  penalty.  Howard  v. 
Bangor,  etc.,  R.  Co.,  86  Me.  387. 

6.  Who  May  Institute  Proceedings.  —  People 
v.  Robbins,  39  Hun  (N.  Y.)  137;  Roberts  v. 
Hatch,  40  Hun  (N.  Y.)  53;  People  v.  McDon- 
ald, 44  Hun  (N.  Y.)  592;  New  York  Assoc., 
etc.,  v.  Durham,  51  N.  Y.  Super.  Ct.  306;  How- 
ard v.  Bangor,  etc..  R.  Co.,  86  Me.  387. 

In  People  v.  Robbins,  39  Hun  (N.  Y.)  137,  it 
was  held  that  Laws  New  York  1883,  c.  317,  §  I, 
authorizing  the  governor  to  appoint  game  and 
fish  protectors  who  might  bring  actions  and 
proceedings  in  the  name  of  the  people  to  re- 
cover penalties  for  the  violation  of  the  game 
law,  did  not  repeal  so  much  of  Laws  N.  Y. 
1879,  c.  534,  §  33,  as  authorized  actions  and 
proceedings  to  recover  such  penalties  to  be  in- 
stituted by  any  person  in  his  own  name.  See 
also  People  v.  Alden,  112  N.  Y.  117. 

Recovery  Bar  to  Subsequent  Action.  —  The  re- 
covery of  a  penalty  in  an  action  brought  by  a 
private  per=on  is  a  bar  to  any  subsequent 
action  to  recover  a  penalty  for  the  same  act 
brought  in  the  name  of  the  people  by  a  game 
protector.  People  v.  Robbins,  39  Hun  (N.  Y.) 
137. 

Where,  however,  the  original  wrongdoer  had 
placed  the  game  in  the  hands  of  a  third  party, 
and  a  suit  had  been  brought  against  such 
third  party  and  discontinued,  it  was  held  that 
it  was  no  bar  to  a  subsequent  suit  against  the 
party  first  involved  where  it  was  through  him 
that  the  offense  was  really  committed.  New 
York  Assoc.,  etc.,  v.  Durham,  51  N.  Y.  Super. 
Ct.  306. 

Indictment  by  Private  Person.  —  Under  the 
general  game  laws  of  New  York  any  person 
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of  the  people  of  the  state.1  These  actions,  though  for  a  penalty  and  in  the 
name  of  the  people,  are  only  civil  actions,  and  all  the  incidents  of  civil  actions 
apply  to  them.2 

3.  Disposition  of  Fines  and  Penalties.  —  The  disposition  of  fines  and  penalties 
collected  for  violation  of  the  game  laws  is  usually  regulated  by  the  statute 
creating  such  penalties.  A  certain  percentage  of  such  fine,  the  exact  amount 
of  which  may  be  ascertained  by  consulting  the  statute  under  which  the  prosecu- 
tion is  had,  is  usually  given  to  the  informer.3 


may  sue  in  his  own  name  for  all  penalties 
given  by  the  statute,  but  a  private  person  can- 
not proceed  by  indictment  or  cause  it  to  be 
done.  Roberts  v.  Hatch,  40  Hun  (N.  Y.) 
53- 

Action  by  Society.  —  In  New  York  the  penalty 
provided  by  statute  may  be  recovered  by  any 
society  in  its  own  name  upon  such  society's  giv- 
ing security  for  costs.  New  York  Assoc.,  etc., 
v.  Durham,  51  N.  Y.  Super.  Ct.  306.  In  this 
case  it  was  held,  however,  that  the  giving  of 
security  was  not  a  condition  precedent  to  com- 
mencing the  action,  nor  was  a  statement  that 
it  had  been  given  necessary  to  confer  jurisdic- 
tion on  the  court. 

1.  People  v.  Alden,  112  N.  Y.  117;  Roberts 
v.  Hatch,  40  Hun  (N.  Y.)53;  People  v.  Rouse, 
(Supm.  Ct.  Gen.  T.)  39  N.  Y.  St.  Rep.  656; 
People  v.  McDonald,  44  Hun  (N.  Y.)  592. 

District  Attorney  of  Adjoining  County.  —  In 
People  v.  Rouse,  (Supm.  Ct.  Gen.  T.)  39  N.  Y. 
St.  Rep.  656,  it  was  held  that  an  action  to  re- 
cover penalties  may  be  brought  in  his  own 
county  by  the  district  attorney  of  a  county  ad- 
joining that  in  which  such  penalties  were  in- 
curred. The  court  said:  "  The  question  here 
is  not  affected  by  the  case  of  People  v.  Mc- 
Donald, 108  N.  Y.  655,  reversing  44  Hun  (N. 
Y.)  592.  In  that  case  the  district  attorney  of 
Fulton  county  commenced  an  action  for  pen- 
alties incurred  in  the  adjoining  county  of 
Saratoga,  and  the  place  of  trial  was  laid  in 
Fulton  county.  A  motion  was  made  at  special 
term  to  dismiss  the  complaint  upon  the  ground 
that  the  district  attorney  of  Fulton  county  was 
not  authorized  to  bring  the  action  for  a  pen- 
alty incurred  in  Saratoga  county.  The  statute 
under  which  the  district  attorney  acted,  sec- 
tion 1,  chapter  591  of  1880,  as  amended  by  chap- 
ter 317  of  1883,  did  not  confer  any  specific 
authority  upon  the  district  attorney  of  an  ad- 
joining county  to  act,  and  for  that  reason  it 
was  held  that  the  motion  should  have  been 
granted.  See  dissenting  opinion  of  Learned, 
P.  J.,  at  general  term,  adopted  by  the  Court 
of  Appeals.  In  the  statute  in  the  present  case 
we  have  the  specific  authority  that  the  McDon- 
ald case  lacked." 

2.  People  v.  Rouse,  (Supm.  Ct.  Gen.  T.)  39 
N.  Y.  St.  Rep.  656,  citing  People  v.  Briggs, 
114  N.  Y.  65,  which  was  .  an  action  to  recover 
a  penalty  for  a  violation  of  a  statute  of  another 
character,  but  which  illustrates  the  rule  as  laid 
down. 

In  People  v.  Alden,  112  N.  Y.  117,  it  was 
held  that  an  action  brought  by  the  district  at- 
torney in  the  name  of  the  people  to  recover  a 
penalty  under  the  statutes  for  the  protection 
of  game  was  an  action  "  to  recover  money  or 
property  or  to  establish  a  right  or  claim  for 
the  benefit  of  a  county  "  within  the  meaning 
of  Code  Civ.  Pro.  N.  Y.,  §  3243,  and  that 


where  costs  were  awarded  to  the  defendant 
they  must  be  awarded  against  the  county  as 
prescribed  in  said  section. 

3.  Disposition  of  Fines  and  Penalties.  —  In  Cal- 
ifornia one-half  of  all  moneys  collected  for 
fines  is  paid  to  informers,  one-quarter  to  the 
district  attorney  of  the  county  in  which  the 
conviction  is  secured,  and  one-quarter  is  paid 
to  the  state  fish  commissioners  to  be  used  by 
them  in  furtherance  of  the  propagation  of 
game.  Pen.  Code  Cal.  (1897),  §637,  subsec.  2. 
And  see  People  v.  Dobbins,  73  Cal.  257. 

Under  the  New  York  Act  of  1879,  c.  534, 
§  33,  the  district  attorney  may  commence  an 
action  to  recover  penalties  in  the  name  of  the 
people  upon  receiving  proper  information,  and 
in  such  case  one  half  of  the  penalty  goes  to 
the  informer  and  the  other  half  to  the  county 
in  which  the  action  is  brought.  Laws  1880, 
c.  591,  introduced  an  additional  feature  by 
authorizing  the  appointment  by  the  governor 
of  a  certain  number  of  game  and  fish  protect- 
ors. This  statute  did  not  displace  the  prior 
legislation,  but  supplemented  it.  It  requires 
the  district  attorney  of  any  county,  on  the  re- 
quest of  any  game  protector,  to  prosecute  in 
the  name  of  the  people  actions  and  proceed- 
ings for  violation  of  game  laws,  and  requires 
the  treasurer  of  the  county,  on  the  requisition 
of  the  district  attorney,  to  advance  necessary 
witness  fees  and  disbursements.  It  directs 
that  the  penalties  and  fines  collected  shall  be 
paid  to  the  county  treasurer.  People  v. 
Alden,  112  N.  Y.  117.  And  see  Roberts  v. 
Hatch,  40  Hun  (N.  Y.)  53;  People  v.  Robbins, 
39  Hun  (N.  V.)  137. 

No  part  of  the  penalties  received  and  col- 
lected in  an  action  brought  upon  the  informa- 
tion of  a  game  protector  can  be  retained  by 
the  county  as  in  suits  prosecuted  under  the 
Act  of  1879,  but  they  are  to  be  paid  by  the 
county  treasurer  into  the  state  treasury  to 
the  credit  of  the  general  fund,  except  that  the 
countv  is  authorized  to  retain  sufficient  thereof 
for  its  reimbursement  for  outlays  and  expenses 
incurred  under  the  act.  By  Laws  1883,  c.  317, 
t.he  act  was  amended  by  dividing  the  penalty 
recovered  between  the  informer  and  the  state. 
People  v.  Alden.  112  N.  Y.  117. 

Mandamus  to  Compel  Issuance  of  Certificate.  — 
In  Roberts  v.  Hatch,  40  Hun  (N.  Y.)  53,  it  was 
held  that  the  statute  relating  to  the  disposition 
of  fines  and  penalties  applied  only  to  actions 
and  did  not  relate  to  criminal  proceedings 
commenced  by  indictment;  but  that  the  game 
protector  was  entitled  to  a  certificate  as  to  all 
actions  brought  upon  his  application,  in  order 
that  he  might  draw  his  proportion  of  the  pen- 
alty from  the  county  treasurer,  and  that  for 
such  purpose  he  was  entitled  to  a  mandamus 
compelling  the  district  attorney  to  issue  such 
certificate. 
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&  In  House  or  Place  Where  Spirituous  Liquors  Are  Retailed,  Sold,  or 

Given  Away,  675. 

a.  In  General,  675. 
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676. 
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a.  In  General,  677. 
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c.  Business  Houses  After  Business  Hours,  678. 
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5.  "  Other  Gaines"  684. 

6.  Gambling  Devices,  684. 
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4.  Proof  of  Other  Acts  of  Gaming,  690. 
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XL  Punishment,  691. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  GAMING,  Encyclopedia  of  Pleadinc- 

and  Practice,  vol.  9,  p.  765. 
For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 

following  titles  in  this  work :  GAMBLING  CONTRACTS,  ante;  GAMING 

HOUSES,  post;  LOTTERIES. 

1  Definitions —  Gaming.  —  Gaming  has  been  defined  as  a  contract  between 
two  or  more  persons  by  which  they  agree  to  play  by  certain  rules  at  cards, 
dice,  or  other  contrivance,  and  that  one  may  be  the  winner  and  the  other  the 
loser.1 

1.  Bouv.  L.  Diet.  contest  or  course  of  action  commenced  and 

Judicial  Definitions.  —  Ansley  v.  State,  36  prosecuted  in  consequence  of  a  bet  or  wager, 
Ark.  69,  38  Am.  Rep.  29;  State  v.  Shaw,  39  and  with  a  view  to  determine  the  bet  or  wager 
Minn.  153;  Harrison  v.  State,  4  Coldw.  (Tenn. )  upon  the  event  of  such  contest  or  course  of 
198;  Eubanks  v.  State,  3  Heisk.  (T;nn.)  490.  action." 

In  Bell  v.  State,  5  Sneed(Tenn.)  507,  gaming  In  People  v.  Weithoff,  51  Mich.  214,  47  Am. 
is  defined  as  an  agreement  between  two  or  Rep.  557,  Cooley,  J.,  said:  "  The  word 
more  to  risk  money  on  a  contest  or  chance  of  4  game  '  is  very  comprehensive,  and  embraces 
any  kind  where  one  must  be  the  loser  and  the  every  contrivance  or  institution  which  has  for 
other  the  gainer.  Very  similar  is  the  defini-  its  object  to  furnish  sport,  recreation,  or 
tion  in  Portis  v.  State,  27  Ark.  360.  amasement.    Let  a  stake  be  laid  upon  the 

In  State  v.  Smith,  Meigs  (Tenn.)  99  33  Am.      chances  of  the  game,  and  we  have  gaming." 
Dec.  132,  the  court  defined  gaming  as  "  any        Under  the  Maryland  Act  of  1723,  c.  16,  §  ri, 
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Gambling.  —  The  terms  "gaming"  and  "gambling"  are  in  their  criminal 
sense  synonymous.1 

Betting.  —  There  is  a  distinction  between  the  terms  "betting"  and 
"  gaming ;  "  the  former  is  the  broader,  and  includes  the  laying  of  a  wager  on 
any  event,  whereas  the  latter  applies  technically  only  to  the  laying  of  a  wager 
upon  some  game.* 

II.  Status  of  Gaming  as  a  Ceime  —  1.  As  a  Common-law  Offense.  —  Gaming 
in  and  of  itself,  when  not  so  public  as  to  constitute  a  nuisance,  was  not  a  crime 
at  common  law.3 

Keeping  a  Gaming  House.  —  The  keeper  of  a  gaming  house  could,  however,  be 
proceeded  against  at  common  law  for  maintaining  a  common  nuisance.4 

2.  As  a  Statutory  Offense  —  a.  Early  English  Statutes.  —  There  were 
early  English  statutes  directed  against  the  playing  of  certain  games  by  various 
classes  of  persons,  usually  artisans  and  laborers,  and  against  the  keeping  of 
gaming  houses.  The  statute  33  Hen.  VIII.,  c.  9,  repealed  the  various  prior 
statutes  and  consolidated  the  law  on  the  subject.5  These  statutes,  so  far  as 
they  prohibited  certain  games  to  certain  persons,  appear  never  to  have  been 
in  force  in  this  country.6 

b.  American  Statutes.  —  In  America,  statutes  which  prohibit  either 
gaming  in  general,  or  particular  forms  of  gaming,  or  gaming  in  particular 
places,  have  been  passed  in  many  jurisdictions.7 

c.  Validity  of  Statutes.  —  Gaming  is  a  vice  which  the  state  may,  in 
the  exercise  of  its  police  power,  regulate  or  suppress,  and  it  may  do  so  by  pro- 
hibiting gaming  on  particular  games  or  in  particular  places.8    And  the  legis- 


prohibiting  housekeepers  from  permitting 
"  gaming  "  on  their  premises  on  Sunday,  it 
was  held  that  the  word  "  gaming  "  was  to  be 
regarded  as  synonymous  with  betting  on 
games.    State  v.  Fearson,  2  Md.  310. 

1.  Gambling.  —  Webster's  Diet.,  title  Gamble; 
State  v.  Nelson,  19  Mo.  393;  State  v.  Dyson, 
39  Mo.  App.  297;  Evans  v.  Cook,  11  Nev.  75; 
State  v.  Crowder,  39  Tex.  47. 

2.  Betting  and  Gaming  Distinguished.  —  In 
People  v.  Weithoff,  51  Mich.  210,  47  Am.  Rep. 
557,  Cooley,  J.,  in  speaking  of  the  terms  "  bet- 
ting" and  "  gaming,"  said:  "  In  the  com- 
mon usage  of  the  two  terms  '  betting '  and 
'  gaming  '  they  may  sometimes  be  employed 
interchangeably,  but  not  always.  If  two  per- 
sons play  at  cards  for  money,  they  are  said  to 
be  gambling  or  gaming;  but  they  are  gaming 
because  they  lay  a  wager  or  make  a  bet  on  the 
result  of  the  game,  and  therefore  to  say  they 
are  betting  is  equally  appropriate.  If  two 
persons  lay  a  wager  upon  the  result  of  a  pend- 
ing election,  it  will  be  said  that  they  are  bet- 
ting, but  not  that  they  are  gaming.  There  is 
no  gaming  in  which  the  element  of  the  wager 
is  wanting,  but  there  is  betting  which  the  term 
'  gaming  '  is  not  commonly  made  to  embrace." 

The  legal  definition  of  the  term  "  bet"  is 
the  mutual  agreement  and  tender  of  a  gift  of 
something  valuable,  which  is  to  belong  to  the 
one  or  the  other  of  the  contending  parties, 
according  to  the  result  of  the  trial  of  chance  or 
skill,  or  both  combined.  Long  v.  State,  22 
Tex.  App.  194,  58  Am.  Rep.  633;  Stearnes  v. 
State,  21  Tex.  692. 

See  also  in  this  work  Bet  —  Betting,  vol.  4, 
p.  5;  Wager. 

3.  Gaming  Not  a  Common-law  Offense.  —  Bell 
v.  Norwich,  3  Dyer  254^;  Sherbon  v.  Cole- 
bach,  2  Vent.  175;  Greenhuff's  Case,  2  Swin- 
ton  236;  U.  S.  v.  Willis,  1  Cranch  (C.  C.)  511; 


State  v.  Hawkins,  15  Ark.  259;  Norton  v. 
State,  15  Ark.  71 ;  West  v.  Com..  3  J.  J.  Marsh. 
(Ky.)64i;  James  v.  State,  63  Md.  253:  States. 
Sanford,  (N.  J.  1893)  4  Crim.  L.  Mag.  221; 
Myers  v.  State,  3  Sneed  (Tenn.)  98;  Wallace 
v.  State,  12  Tex.  App.  479:  Houghton  v.  State. 
41  Tex.  136;  State  v.  Cotton,  6  Tex.  425; 
Chiles  v.  State,  1  Tex.  App.  28;  Borders  v. 
State,  24  Tex.  App.  333.  See  also  Bac.  Abr., 
title  Gaming,  A. 

4.  Gaming  Houses.  —  See  the  title  Gaming 
Houses,  post. 

5.  The  early  English  legislation  on  this  sub- 
ject is  outlined  and  the  statutes  are  enumerated 
in  U.  S.  v.  Dixon,  4  Cranch  (C.  C.)  107.  The 
statutes  were  not  directed  against  gaming,  but 
rendered  certain  games  unlawful  to  certain 
persons  without  reference  to  any  question  of 
wagering  or  betting.  By  Stat.  10  Wm,  III., 
c.  23,  to  &  11  Wm.  III.,  c.  17,  of  Ruffhead's 
edition  (the  first  of  the  long  series  of  "  Lottery 
Acts"),  lotteries  were  described  as  unlawful 
games  and  rendered  punishable  as  public 
nuisances.  See  the  statute  in  1  Hawk.  P.  C, 
c.  75,  §  11.  By  subsequent  statutes  various 
games  of  cards  and  other  gambling  games 
were  declared  to  be  unlawful  games  within  the 
Lottery  Acts.  12  Geo.  II.,  c.  28;  13  Geo.  II., 
c.  19;  18  Geo.  II.,  c.  34.  The  history  of  the 
whole  subject  of  penal  legislation  as  to  gam- 
ing is  given  by  Hawkins,  J.,  in  his  judgment 
in  Jenks  v.  Turpin,  13  Q.  B.  D.  505. 

6.  See  U.  S.  v.  Dixon,  4  Cranch  (C.  C.)  107; 
People  v.  Sergeant,  8  Cow.  (N.  Y.)  139;  People 
v.  Jackson,  3  Den.  (N.  Y.)  101,  45  Am.  Dec. 
449;  Dunman  v.  Strother,  1  Tex.  89,  46  Am. 
Dec.  97. 

7.  See  the  local  statutes. 

8.  States  May  Prohibit  Gaming.  —  People  v. 
Beatty,  14  Cal.  566;  Com.  v.  Smith,  166  Mass. 
370;  St.  Louis  v.  Fitz,  53  Mo.  585;  State  v. 
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lature  may  authorize  municipalities  to  suppress  or  regulate  gaming  and  gaming 
houses  within  their  limits.1 

d.  General  Rules  for  Construction  of  Statutes.  —  The  statutes 
against  gaming,  being  penal,  are,  as  in  case  of  all  penal  statutes,8  to  be  strictly 
construed  —  that  is,  strictly  in  those  parts  which  are  against  the  accused,  but 
liberally  in  those  which  are  in  his  favor,  as  for  his  ease  or  exemption.  No 
person  is  to  be  made  subject  to  such  statutes  by  implication,  and  when  doubts 
arise  concerning  their  interposition,  such  doubts  are  to  weigh  only  in  favor  of 
the  accused.3 

Liberal  Construction  Authorized  by  Statute.  —  In  some  jurisdictions,  however,  such 
statutes  are  declared  to  be  remedial,  and  a  liberal  construction  is  therefore 
given  to  them.4 

III.  What  Constitutes  Gaming  —  1.  The  Game  —  a.  In  General.  —  To 
constitute  gaming,  it  is  necessary  that  there  should  be  a  game  upon  which  the 
wager  which  is  an  essential  of  the  offense,  is  laid.5    The  word  "  game  "  has  no 


Addington,  77  Mo.  117;  State  v.  Burgdoerfer, 
107  Mo.  1.  See  also  the  title  Gaming  Houses, 
post. 

Prohibiting  Dealing  in  Futures  —  Restraint  of 
Trade.  —  The  Arkansas  Act  of  March  30,  1883, 
to  prohibit  dealing  in  futures  is  not  objection- 
able as  being  in  restraint  of  trade.  Fortenbury 
v.  State,  47  Ark.  188. 

1.  Regulation  of  Gaming  by  Municipalities. — 
Chicago  v.  Brownell,  146  111.  64;  State  v. 
Grimes,  49  Minn.  443;  St.  Louis  v.  Fitz,  53 
Mo.  582. 

In  the  case  of  In  re  Lee  Tong,  18  Fed.  Rep. 
253,  it  was  held  that  a  grant  of  power  to 
a  municipality  to  suppress  "  gaming  and 
gambling  houses"  included  the  power  to 
suppress  gaming,  for  the  word  "  gaming  " 
was  to  be  construed  as  a  substantive,  and  not 
as  an  adjective  limiting  "houses;"  butthatthe 
power  of  the  municipality  was  subject  to  the 
general  law  of  the  state,  and  that  when  such 
general  law  had  denned  the  crime  of  gambling 
and  keeping  a  gambling  house  and  the  pun- 
ishment therefor,  the  power  of  the  municipality 
must  be  exercised  within  those  limits,  the 
municipality  having  no  power  to  suppress  a 
game  that  the  general  law  had  not  prohibited. 

2.  See  the  title  Statutes. 

3.  Construction  of  Gaming  Statutes.  —  State  v. 
Bryant,  90  Mo.  534. 

Legislative  Intent.  —  In  Smith  v.  State,  52 
Ala.  384,  it  was  held  that  such  a  construction 
must  be  given  to  the  gaming  acts  as  will  sub- 
serve the  legislative  intent.  See  also  Ran- 
dolph v.  State,  9  Tex.  521. 

The  statute  must  receive  such  a  construction 
as  when  practically  applied  will  tend  to  sup- 
press the  evil  prohibited.  Gibbons  v.  People, 
33  111.  444.  See  also  People  v.  Forbes,  52  Hun 
(N.  Y.)  30;  In  re  Lee  Tong,  18  Fed.  Rep.  257. 

And  where  a  case  is  embraced  within  the 
words  of  the  statute  and  clearly  falls  within 
the  mischief  intended  to  be  remedied  by  it, 
such  a  case  will  be  held  to  come  within  the 
statute.    Foster  v.  State,  84  Ala.  451. 

Statutes  in  Pari  Materia  are  to  be  construed 
together.  Howlett  v.  State,  5  Yerg.  (Tenn.)  151. 
See  also  Myers  v.  State,  3  Sneed  (Tenn.)  98. 

Particular  Words  to  Be  Construed  in  Ordinary 
Sense.  —  People  v.  Todd,  51  Hun  (N.  Y.)45i; 
State  v.  McDaniel,  20  Oregon  523.  In  the 
case  last  cited  it  was  held  that  one  who  bets 
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money  at  a  game  of  faro  "  plays  "  faro  within 
the  meaning  of  Hill's  Code  Oregon,  §  3566 
(Hill's  Annot.  Laws  Oregon,  1892,  §  1968). 
See  also  State  v.  Light,  17  Oregon  358. 

In  Ex  p.  Ah  Yem,  53  Cal  246,  it  was  held, 
however,  that  Pen.  Code  Cal.,  §  330,  punish- 
ing "  every  person  who  deals,  plays,  or  car- 
ries on  "  certain  banking  games,  did  not 
include  persons  who  merely  bet  at  the  game. 
See  also  People  v.  Ah  Own,  85  Cal.  580. 

General  Words  Limited  by  Special  Words.  — 
General  words,  when  used  in  connection  with 
specific  words,  are  to  be  construed  to  apply  to 
persons  and  things  of  the  same  kind  as  those 
which  precede.  In  re  Lee  Tong,  18  Fed.  Rep. 
257;  State  v.  Shaw,  39  Minn.  153;  People  v. 
Todd,  51  Hun  (N.  Y.)  446. 

4.  Liberal  Construction  Authorized  by  Statute. 
—  Seal  v.  State,  13  Smed.  &  M.  (Miss.)  286; 
Cain  v.  State,  13  Smed.  &  M.  (Miss.)  456; 
Bagley  v.  State,  I  Humph.  (Tenn.)  490;  How- 
lett v.  State,  5  Yerg.  (Tenn.)  152;  Slate  v. 
Trotter,  5  Yerg.  (Tenn.)  185;  State  v.  McBride, 
8  Humph.  (Tenn.)  67. 

In  McGowan  v.  State,  9  Yerg.  (Tenn.)  184, 
it  was  held  that  the  Act  of  1829  making  deal- 
ers at  certain  kinds  of  games  guilty  of  a  felony 
was  not  to  be  construed  liberally  like  the 
ordinary  acts  against  gaming. 

5.  A  Game  Is  Essential.  —  People  v.  Weithoff, 
51  Mich.  203,  47  Am.  Rep.  557;  Smoot  v. 
State,  18  Ind.  18. 

Betting  on  Elections  Not  Gaming. —  In  State 
v.  Smith,  Meigs  (Tenn.)  99,  33  Am.  Dec.  132, 
it  was  held  that  to  constitute  gaming  the 
wager  must  be  laid  upon  a  game,  and  that  an 
election  was  not  a  game  so  as  to  constitute 
betting  thereon  gaming.  To  the  same  effect 
is  State  v.  Henderson,  47  Ind.  127.  See  also 
Woodcock  v.  McQueen,  11  Ind.  14;  M'Hatton 
v.  Bates,  4  Blackf.  (Ind.)  63;  and  infra,  this 
title,  Betting  on  Elections. 

Place  of  Game.  —  To  constitute  gaming  it  is 
not  necessary  that  the  bet  should  be  made  at 
the  place  where  the  game  upon  the  result 
of  which  the  bet  is  made  takes  place.  Thus  it 
was  said  that  a  bet  made  in  Michigan  upon  a 
game  played  in  New  York  would  be  gaming. 
People  v.  Weithoff,  51  Mich.  203,  47  Am.  Rep. 
557.    See  also  State  v.  Kyle,  10  Mo.  389. 

But  under  a  statute  permitting  betting  on 
horse  races,  with  the  proviso  that  the  track 
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technical  meaning.1  It  has  been  said  to  embrace  every  contrivance  or  institu- 
tion which  has  for  its  object  to  furnish  sport,  recreation,  or  amusement.2 

b.  Completion  of  Game.  —  The  fact  that  the  game  is  interrupted  before 
its  completion  will  not  prevent  betting  thereon  from  constituting  gaming.3 

c.  Repetition  of  Game. —  Nor  is  it  necessary  that  there  should  be 
several  acts  of  betting  to  constitute  gaming.  The  act  of  gaming  is  complete 
by  playing  once.4  And  several  wagers  may  collectively  constitute  but  the  one 
offense  of  gaming,  so  as  to  authorize  but  one  conviction  therefor.5 

d.  Participation  in  Game.  —  To  constitute  gaming  it  is  not  necessary 
that  the  person  betting  upon  the  result  of  the  game  should  be  a  participant  in 
the  game.6 

2.  The  Element  of  Chance.  —  It  has  been  held  that  to  constitute  gaming  it  is 
necessary  that  the  game  which  is  played  in  the  commission  of  the  offense 
should  contain  a  controlling  element  of  chance  or  hazard.'  Some  of  the  stat- 
utes prohibit  wagering  or  gaming  upon  games  of  chance,  and  it  is  then  neces- 
sary, of  course,  to  constitute  the  offense,  that  the  wager  should  have  been  laid 
upon  a  game  of  chance.8 

3.  The  Wager  —  a.  Necessity  for  a  Wager.  —  To  constitute  gaming  it  is 
a  universally  recognized  rule  that  there  must  be  a  wager  or  bet  of  something 


must  be  inclosed  in  a  substantial  fence  and 
the  betting  or  wagering  must  take  place  there- 
in, it  was  held  unlawful  to  bet  within  the  state 
on  a  horse  race  to  be  run  in  another  state. 
Williams  v.  State,  92  Tenn.  275.  See  also 
Ransome  v.  State,  91  Tenn.  716. 

1.  See  Mate  v.  Gupton,  8  Ired.  L.  (30  N. 
Car.)  271. 

A  Game  is  a  trial  of  skill  or  of  chance,  or  of 
skill  and  chance,  between  two  or  more  con- 
tending parties,  according  to  some  rule  by 
which  each  one  may  fail  or  succeed  in  the 
trial;  of  skill,  as  chess  or  billiards;  of  chance, 
as  raffle  and  simple  lottery;  of  chance  and 
skill  combined,  as  backgammon,  whist,  faro, 
etc.    Stearnes  v.  State,  21  Tex.  692. 

2.  People  v.  Weithoff,  51  Mich.  203,  47  Am. 
Rep.  557- 

3.  Game  Need  Not  Be  Finished.  —  State  v. 
Welch,  7  Port.  (Ala.)  463.  Compare  Dobkins 
v.  State,  2  Humph.  (Tenn.)  424. 

One  can  be  convicted  of  gaming  though  the 
police  broke  up  the  game  before  he  had  paid 
lor  his  chips,  where  it  is  shown  that  those  with 
whom  he  played  paid  for  their  chips;  that  the 
defendant  won  some  of  theirs  and  lost  some 
of  his;  and  that  the  chips  represented  money. 
Robinson  v.  State,  77  Ga.  roi. 

4.  Single  Act  Completes  Offense.  —  Cameron  v. 
State,  15  Ala.  383;  Swallow  v.  State,  20  Ala. 
30.  So  under  the  Alabama  statute  prohibiting 
games  in  a  public  place.  Nickols  v.  State,  111 
Ala.  58. 

5.  Several  Wagers  Constituting  Single  Offense. 

—  Wingard  v.  State,  13  Ga.  396;  Ramsey  v. 
State,  5  Sneed  (Tenn.)  652. 

In  Torney  v.  State,  13  Mo.  455,  however,  it 
was  held  that  every  distinct  act  of  betting  on 
any  gambling  device,  though  at  the  same  sit- 
ting, was  a  separate  offense. 

6.  Participation  in  Game  Unnecessary.  —  People 
v.  Weithoff,  51  Mich.  213,  47  Am.  Rep.  557. 

In  Parmer  v.  State,  91  Ga.  152,  persons  look- 
ing on  at  a  game  of  dice  and  betting  on  the 
result  of  the  throws  were  held  to  be  guilty  of 
playing  and  betting  under  the  Georgia  Code. 

Origination  of  Game  for  Determination  of  Bet. 


—  It  has  been  asserted,  however,  in  holding 
that  betting  upon  an  election  is  not  gaming, 
that  in  order  for  wagering  to  constitute  gam- 
ing the  course  of  action  which  is  to  bring 
about  the  event  upon  whose  determination  the 
wager  is  made  must  have  been  commenced 
and  prosecuted  with  a  view  to  determine  the 
wager.  State  v.  Smith,  Meigs  (Tenn.)  99,  33 
Am.  Dec.  132,  citing  Lynall  v.  Longbothom,  2 
Wils.  36.  This  principle  is  disapproved  in 
People  v.  Weithoff,  51  Mich.  211,  47  Am.  Rep. 
557- 

7.  Element  of  Chance  Necessary.  —  In  re  Lee 

Tong,  18  Fed.  Rep.  253;  States.  Quaid,  43  La. 
Ann.  1076;  State  v.  Grimes,  49  Minn.  443; 
People  v.  Forbes,  52  Hun  (N.  Y.)  30.  See  also 
Eubanks  v.  State,  3  Heisk.  (Tenn.)  488;  Saville 
v.  State,  cited  in  Eubanks  v.  State,  3  Heisk. 
(Tenn.)  490.  Compare  State  v.  Black,  94  N. 
Car.  809;  State  v.  Miller,  53  Iowa  154. 

In  State  v.  Miller,  53  Iowa  154,  it  was  held 
under  Code  1873,  §  4028  (Code  1897,  §  4964), 
providing  that  to  "  play  at  any  game  for  any 
sum  of  money  or  other  property  of  any  value" 
is  gaming,  that  it  is  immaterial  whether  the 
game  is  one  of  chance  or  skill. 

Betting  on  a  Matter  Collateral  to  Game.  —  In 
Pope  v.  St.  Leger,  1  Salk.  344,  the  question 
arose  among  players  of  backgammon  whether 
one  of  them  who  had  stirred  one  of  his  men 
was  bound  to  move  it.  On  this  a  wager  of 
one  hundred  pounds  was  laid,  and  the  ques- 
tion was  whether  this  was  within  the  statute 
against  gaming.  It  was  held  that  this  wager 
was  not  prohibited  by  the  statute,  for  it  was 
not  on  the  chance  of  the  play,  but  on  the  right 
of  the  play,  which  was  a  collateral  matter. 

8.  Statutes  Prohibiting  Gaming  at  Games  of 
Chance.  —  State  v.  Bishop,  8  Ired.  L.  (30  N. 
Car.)  266;  State  v.  Gupton,  8  Ired.  L.  (30  N. 
Car.)  271. 

An  indictment  under  a  statute  which  pro- 
hibits under  certain  circumstances  playing  or 
betting  at  "  any  game  or  pretended  game  of 
chance"  is  defective  if  it  fails  to  allege  that 
the  wager  was  laid  upon  a  game  of  chance. 
Ridgeway  v.  Farndale,  (1892)  2  Q.  B.  309. 
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of  value  upon  the  result  of  the  game.1  It  is  not  necessary,  however,  that  the 
stakes  bet  or  wagered  be  put  up  before  the  game  progresses;  it  is  sufficient  if 
there  is  an  understanding  that  the  loser  shall  pay  to  the  winner  something  of 
value.2  In  some  jurisdictions  the  statutes  prohibit  the  playing  of  certain  jjamcs 
in  certain  places  irrespective  of  whether  or  not  anything  is  bet  on  the  game. 3 
b.  What  Constitutes  a  Wager  —  (i)  Mutuality  of  Risk.  —  It  is  essential 
to  a  wager  that  there  should  be  two  or  more  contracting  parties,  all  con- 
tributing to  the  sum  staked  or  wagered,  and  each  getting  a  chance  of  gain 
from  others  and  taking  a  risk  of  loss  of  his  own  to  them;4  there  must  be  a 
mutual  risk.5 

witness  for  the  prosecution  was  asked  whether 
other  persons  played  at  the  game  upon  which 
the  defendant  was  chaiged  with  having  bet, 
and  bet  thereon.  It  was  held  that  such  evi- 
dence was  not  irrelevant  as  not  tending  to 
show  that  the  defendant  bet  upon  the  game,  as 
there  could  be  no  betting  without  some  one  or 
more  persons  with  whom  to  bet ;  the  defendant 
could  not  bet  with  himself. 

Presumption  of  Wager  from  Nature  of  Game.  — 
Evidence  that  the  defendant  played  a  game  of 
pin  pool,  which  required  the  pool  played  for  to 
be  made  up  by  the  players,  will  sustain  a  con- 
viction for  betting  money  at  a  gaming  table 
commonly  known  as,  and  called,  a  pool  table, 
without  further  evidence  that  the  defendant 
actually  put  up  money.  Cohen  v.  State,  17 
Tex.  142.  See  also  Thompson  v.  State,  99  Ala. 
173;  St.  Louis  v.  Sullivan,  8  Mo.  App.  455. 

Presence  of  Money  on  Table  as  Evidence  of 
Wager.  —  That  the  witnesses  saw  money  on  the 
table  where  the  defendant  and  others  were 
playing  cards  is  sufficient  to  authorize  the  jury 
to  find  that  money  was  bet.  Rice  v.  State,  10 
Tex.  545.    See  also  Glovers.  State,  8g  Ga.  391. 

The  Declaration  of  One  Engaged  in  a  Game, 
made  during  the  progress  or  at  the  close  there- 
of, that  he  had  lost  a  certain  sum,  naming  it, 
was  held  admissible  as  a  part  of  the  res  gestce 
to  prove  that  there  was  a  wager  upon  the 
game.    Glover  v.  State,  89  Ga.  391. 

2.  Wager  Need  Not  Be  Put  Up. —  State  v. 
Leicht,  17  Iowa  28;  Pierce  v.  State,  12  Tex. 
210. 

3.  Com.  v.  Terry,  2  Va.  Cas.  77. 

4.  The  Nature  of  a  Wager.- — Hankins  v.  Ot- 
linger,  115  Cal.  454;  Alvord  v.  Smith,  63  Ind. 
58;  Delier  v.  Plymouth  County  Agricultural 
Soc,  57  Iowa  481;  Harris  v.  White,  81  N.  Y. 
532;  Misner  v.  Knapp,  13  Oregon  135,  57  Am. 
Rep.  6;  Edson  v.  Pawlet,  22  Vt.  291;  Ballard 
v.  Brown,  67  Vt.  586. 

See  also  Bet  —  Betting,  vol.  4,  p.  7; 
Wager,  in  this  work. 

5.  To  Constitute  a  Bet  There  Must  Be  a  Mutual 
Risk  —  Sales  —  Payment  Contingent  on  Event.  — 
When  A  sells  to  B  goods  at  their  value,  to  be 
paid  for  when  a  presidential  candidate  is 
elected,  this  is  no  betting,  as  the  purchaser 
risks  nothing.  Quarles  v.  State,  5  Humph. 
(Tenn.)  561. 

In  Shumate  v.  Com.,  15  Gratt.  (Va.)  653, 
however,  it  was  held  that  where  M.  sold  to  S. 
a  wagon,  to  be  paid  for  by  S.,  who  was  a  can- 
didate for  an  office,  if  the  latter  should  be 
elected  to  said  office  at  the  then  next  ensuing 
election,  and  S.  gave  his  check  with  this  un- 
derstanding, the  wagon  not  to  be  paid  for  if 
S.  should  not  be  elected,  this  was  a  wager 
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1.  Wager  Necessary  —  England.  —  Reg.  v. 
Ashton,  1  El.  &  Bl.  286,  72  E.  C.  L.  286,  16 
Eng.  L.  &  Eq.  346. 

Arkansas.  —  Fagan  v.  State,  21  Ark.  390; 
Ansley  v.  State,  36  Ark.  67,  38  Am.  Rep.  29. 

California.  —  People  v.  Carroll,  80  Cal.  153. 

Florida. — Oder  v.  State,  26  Fla.  520. 

Illinois.  —  Harbaugh  v.  People,  40  111.  294. 

Indiana.  —  State  v.  Hope,  15  Ind.  474; 
Bickel  v.  Sheets,  24  Ind.  r;  Crawford  v.  State, 
33  Ind.  304;  Carr  v.  State,  50  Ind.  178;  Wil- 
liams v.  Warsaw,  60  Ind.  457. 

Iowa.  — State  v.  Leicht,  17  Iowa  28. 

Louisiana.  —  State  v.  Quaid,  43  La.  Ann. 
1076. 

Mississippi.  —  Blewettw.  State,  34  Miss.  606; 
Williams  v.  State,  12  Smed.  &  M.  (Miss.)  58; 
Martin  v.  State,  71  Miss.  87. 

New  Jersey.  —  State  v.  Hall,  32  N.  J.  L.  158. 

North  Carolina.  —  State  v.  Brannen,  8  Jones 
L.  (53  N.  Car)  208;  State  v.  Smitherman, 
1  Ired.  L.  (23  N.  Car.)  14. 

South  Carolina.  —  State  v.  Robinson,  40  S. 
Car.  553. 

Tennessee.  —  State  v.  Smith,  Meigs  (Tenn.) 
99,  33  Am.  Dec.  132;  Harrison  v.  State,  4 
Coldw.  (Tenn.)  195. 

Texas.  —  Borders  v.  State,  24  Tex.  App.  333; 
Johnson  v.  State,  34  Tex.  Crim.  227. 

Compare  State  v.  Nates,  3  Hill  L.  (S.  Car.) 
200,  wherein  it  was  held  under  the  Act  of 
1S34  punishing  any  one  who  should  "  game  " 
with  any  free  negro,  etc.,  that  betting  upon  the 
game  was  not  necessary  to  constitute  the 
offense. 

In  Wolz  v.  State,  33  Tex.  331,  under  Pas- 
chall's  Digest,  art.  2047,  which  provides  that 
"  if  any  person  shall  keep  or  exhibit  for  the 
purpose  of  gaming,"  etc.,  any  gaming  table, 
etc.,  it  was  held  that  there  was  no  violation  of 
the  statute  when  it  was  evident  that  the  keep- 
ing of  a  gaming  table  was  not  for  the  purpose 
of  obtaining  bettors. 

Playing  Faro  with  Checks  Gratuitously  Reoeived 
from  Banker.  —  In  Fagan  v.  State,  2)  Ark.  390, 
it  was  held  that  as  the  betting  is  the  gist  of  the 
offense  under  the  Arkansas  statute  prohibiting 
betting  at  faro,  therefore,  without  the  betting 
of  something  of  value  there  is  no  offense,  and 
that  one  who  merely  bets  or  plays  with  checks 
which,  by  an  understanding  with  the  banker, 
do  not  represent  money,  wagers  nothing  and 
is  guilty  of  no  offense.  Compare  Walton  v. 
State,  14  Tex.  381. 

Evidence  to  Prove  Wager  —  Bets  by  Other  Per- 
sons in  Same  Game.  —  In  Thompson  v.  State,  99 
Ala.  173,  the  defendant  was  indicted  under 
Crim.  Code  Ala.  (1886),  §  4057,  prohibiting  bet- 
ting on  certain  games  in  public  places.  The 
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(2)  Value  and  Character  of  Thing  Staked.  —  While  it  is  necessary  that  the 
stake  have  or  represent  value,  still  the  amount  of  the  stake  is  immaterial,1  and 
so  also  is  the  character  of  the  stake;2  it  is  sufficient  if  the  stake  is  treated  as 
representing  value  and  may  be  converted  into  value  without  violation  of  law. 
And  so  the  playing  for  chips  which  are  issued  for  and  used  to  represent  money, 
and  are  redeemable  on  presentation,  is  gaming.3 

(3)  Playing  to  Determine  Who  Shall  Treat.  —  It  is  uniformly  held  that  play- 
ing games  to  determine  who  shall  pay  for  drinks,  food,  or  cigars,  etc.,  for  the 
use  of  the  players,  is  gaming.4    And  it  is  immaterial  whether  the  drinks,  etc., 


within  the  meaning-  of  Code  Va.,  c.  198,  §  10, 
in  force  in  i860,  on  the  part  of  both  M.  and  S. 
Robertson,  J.,  delivering  the  opinion  of  the 
court,  said:  "  It  is  true  that  a  bet  does  imply 
risk,  but  it  does  not  necessarily  imply  risk  in 
both  parties.  There  must  be  between  them  a 
chance  of  gain  and  a  chance  of  loss;  but  it 
does  not  follow  that  each  of  the  parties  to  the 
bel  must  have  both  these  chances.  If,  from 
the  terms -of  the  engagement,  one  of  the  par- 
ties may  gain  but  cannot  lose,  and  the  other 
may  lose  but  cannot  gain,  and  there  must  be 
either  again  by  the  one  or  a  loss  by  the  other, 
according  to  the  happening  of  the  contingency, 
it  is  as  much  a  bet  or  wager  as  if  the  parties 
had  shared  equally  the  chances  of  gain  and  of 
loss.  *  *  *  One  person  alone  cannot  be 
guilty  of  the  offense  of  betting.  There  must 
be  always  at  least  two  parties  engaged  in  it. 
It  is  a  joint  act;  and  when  the  chance  of  gain 
and  the  chance  of  loss  are  created,  it  matters 
not  how  those  chances  are  distributed  between 
the  parties,  there  exists  all  that  is  necessary 
to  constitute  a  bet." 

Sales  Above  Value  of  Goods  Sold.  —  But  if  the 
agreed  price  is  above  the  value  of  the  goods 
sold,  so  that  the  buyer  may  lose  the  difference, 
the  transaction  is  a  wager.  Givens  v.  Rogers, 
11  Ala.  543;  Parsons  v.  Stale,  2  Ind.  499; 
Com.  v.  Shouse,  16  B.  Mon.  (Ky.)  325,  63  Am. 
Dec.  551;  Com.  v.  Hunter,  2  Ky.  L.  Rep.  214; 
Somers  v.  State,  5  Sneed  (Tenn.)  438;  Quarles 
*.  State,  5  Humph.  (Tenn.)  561. 

1.  Amount  of  Wager  Immaterial.  —  Marston 
v.  Com.,  18  B.  Mon.  (Ky.)  485;  Hitchins  v. 
People,  39  N.  Y.  454. 

In  State  v.  Albertson,  2  Blackf.  (Ind.)  251, 
the  court  held  that  the  winning  of  any  sum  of 
money  at  cards  was  gaming. 

In  State  v.  Douglass,  1  Mo.  527,  it  was  held 
on  an  indictment  for  betting  that  the  defend- 
ant was  properly  convicted  if  he  was  proved 
to  have  bet  any  money,  whether  the  denomina- 
tion of  the  money  bet  was  known  or  unknown. 

In  Mallory  v.  State,  62  Ga.  164,  it  was  held 
that  nickels  staked  on  a  game  of  cards  need 
not  be  proved  to  be  of  any  value. 

2.  Character  of  Stake  Immaterial.  —  In  Cain  v. 
State,  13  Smed.  &  M.  (Miss.)  456,  it  was  held 
that  an  agreement  that  the  party  who  lost 
should  make  the  other  a  present  of  a  coat  was 
a  wager. 

3.  Betting  with  Chips  or  Checks.  —  Porter  v. 
State,  51  Ga.  300;  Gibbons  v.  People,  33  111. 
443;  Ashlock  v.  Com.,  7  B.  Mon.  (Ky.)  44; 
Walton  v.  State,  14  Tex.  381.  See  also  Hamil- 
ton v.  State,  75  Ind.  586. 

Presumption  as  to  Value  of  Chips.  —  In  Walton 
v.  State,  14  Tex.  381,  where  the  statement  of 
facts  on  appeal  from  a  conviction  for  betting 
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at  a  gaming  table  showed  that  checks  were 
used  in  betting,  without  any  further  evidence 
that  the  checks  represented  money  or  any 
other  property,  it  was  held  that  the  evidence 
was  sufficient  to  sustain  the  verdict.  See  also 
Stevens  v.  State,  3  Ark.  66. 

Chips  Bought  on  Credit.  —  One  may  be  con- 
victed of  gaming  though  at  the  time  of  his 
arrest  he  was  playing  with  chips  bought  on 
credit.    Robinson  v.  State,  77  Ga.  101. 

Indictment  —  Variance.  —  Where  the  indict- 
ment charges  the  betting  of  a  certain  thing, 
such  as  money,  it  is  not  sustained  by  proof  of 
betting  property,  though  the  latter  would  also 
be  gaming.  Horton  v.  State,  13  Ark.  62; 
Tate  v.  State,  5  Blackf.  (Ind.)  174;  Pryor  v. 
Com.,  2  Dana  (Ky.)  298;  Williams  v.  State,  12 
Smed.  &  M.  (Miss.)  58;  Hale  v.  State,  8  Tex. 
171. 

4.  Playing  to  Determine  Who  Shall  Treat.  — 

Arkansas.  —  State  v.  Wade,  43  Ark.  77,  51 
Am.  Rep.  560. 

Iowa.  —  State  v.  Maurer,  7  Iowa  406;  State 
v.  Bishel,  39  Iowa  42;  State  v.  Coosler,  10 
Iowa  455;  State  v.  Leicht,  17  Iowa  28. 

Kentucky. — McDaniel  v.  Com.,  6  Bush 
(Ky.)  326;  Marston  v.  Com.,  18  B.  Mon.  (Ky.) 
485.  See  also  Com.  v.  Short,  11  Ky.  L.  Rep. 
368. 

Massachusetts.  —  Com.  v.  Taylor,  14  Gray 
(Mass.)  26;  Com.  v.  Gourdier,  14  Gray  (Mass.) 
390;  Murphy  v.  Rogers,  151  Mass.  118. 

Michigan.  —  Hay  v.  Reid,  85  Mich.  296. 

New  Hampshire.  —  Lord  v.  State,  16  N.  H. 
325,  41  Am.  Dec.  729. 

New  Jersey.  —  Brown  v.  State,  49  N.  J.  L.  61. 

New  York.  —  Hitchins  v.  People,  39  N.  Y. 
454;  People  v.  Forbes,  52  Hun  (N.  Y.)  30; 
People  v.  Cutler,  28  Hun  (N.  Y.)  465. 

Tennessee.  —  Walker  v.  State,  2  Swan  (Tenn.) 
287. 

Texas.  —  Bachellor  v.  State,  10  Tex.  258; 
Tuttle  v.  State,  I  Tex.  App.  365;  Dunbar  v. 
State,  34  Tex.  Crim.  596;  Vanwey  v.  State,  41 
Tex.  639;  Humphreys  v.  State,  34  Tex.  Crim. 
434;  Reeves  v.  State,  12  Tex.  App.  199;  Stone 
z-.  State,  3  Tex.  App.  675. 

Treats  Paid  for  from  Pool  Made  Up  by  Players. 
—  In  Simmons  v.  State,  (Ga.  1899)  32  S.  E. 
Rep.  339,  it  was  held  that  where  each  of  sev- 
eral persons  playing  at  a  game  of  cards  put  up 
an  equal  amount  of  money,  with  the  under- 
standing that  the  winner  shall  take  the  entire 
amount  contributed  by  all  the  players  and  pur- 
chase drinks  therewith  for  the  players,  it  was 
not  betting  for  money  or  other  valuable  thing 
within  the  meaning  of  the  Georgia  statute. 

Treating  at  the  Option  of  loser.  —  Playing  for 
drinks  has  been  held  gaming  though  by  the 
agreement  of  the  players  the  loser  was  not 
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were  to  be  furnished  during  or  after  the  game.1 

(4)  Loser  Paying  Rent  of  Table,  etc.,  on  Which  Game  Is  Played.  —  There  is 
a  direct  conflict  of  authority  on  the  question  whether  playing  a  game  such  as 
billiards,  pool,  tenpins,  etc.,  the  loser  to  pay  for  the  rent  or  charge  imposed  by 
the  owner  for  the  use  of  the  table  or  alley,  is  gaming.  In  some  jurisdictions, 
on  the  ground  that  to  constitute  gaming  one  or  the  other  of  the  parties  must 
expect  to  profit  by  the  game,  it  is  held  that  such  play  is  not  gaming,8  whereas 
in  other  jurisdictions,  on  the  ground  that  a  person  winning  the  game  wins  at 
least  one-half  of  the  amount  charged  for  the  use  of  the  table  or  alley,  and 
thereby  profits  by  the  game,  it  is  held  that  play  under  such  an  arrangement 
is  gaming.3 

(5)  Contests  for  Purses  and  Prizes.  —  A  contest  for  a  purse  or  prize  offered 
by  third  persons  to  the  successful  contestant,  such  as  the  offer  and  payment  of 
premiums  by  associations  for  success  in  the  competition  of  horses  as  to  speed, 
and  of  oxen  as  to  strength,  and  the  like,  is  not  gaming,4  and  the  fact  that  each 
contestant  pays  an  entrance  fee  for  the  privilege  of  becoming  a  contestant  in 
the  contest  does  not  make  it  so.5  It  would,  however,  be  gaming  if  the  stakes 
were  contributed  by  the  contestants  alone,  and  the  successful  contestant  were 
to  have  the  fund  thus  created.6 


bound  to  treat  unless  he  was  perfectly  willing 
to  do  so.    Walker  v.  State,  2  Swan  (Tenn.)  287. 

The  Absence  of  a  Prior  Agreement  that  the  loser 
should  pay  for  drinks,  where  the  evidence 
showed  that  a  great  many  games  of  pool  were 
played,  the  loser  paying  for  drinks  at  the  end 
of  each  game,  has  been  held  not  to  prevent 
the  act  from  constituting  gaming.  Dunbar  v. 
State,  34  Tex.  Crim.  596. 

1.  Time  of  Furnishing  Drinks  Immaterial.  — 
State  v.  Maurer,  7  Iowa  406. 

2.  Loser  to  Pay  Rent  of  Table  Not  Gaming.  — 
Harbaugh  v.  People,  40  111.  294;  Wakeneld  v. 
Com.,  7  Ky.  L.  Rep.  295;  State  v.  Quaid,  43 
La.  Ann.  1076;  Blewett  v.  State,  34  Miss.  606; 
State  v.  Hall,  32  N.  J.  L.  165;  People  v.  Ser- 
geant, 8  Cow.  (N.  Y.)  139;  People  v.  Forbes, 
52  Hun  (N.  Y.)  30;  People  v.  Excise  Com'rs, 
decided  Nov.  1887,  and  cited  in  People  v. 
Forbes,  52  Hun  (N.  Y.)  31.  Compare  Tanner 
v.  Albion,  5  Hill  (N.  Y.)  127.  40  Am.  Dec.  337. 

Checks  Issued  by  Keeper  of  Table.  —  If  the 
keeper  of  the  billiard  table,  instead  of  merely 
charging  for  the  use  of  the  table,  issues  checks 
to  the  players,  equal  to  the  amount  paid  for 
the  game,  which  are  good  for  drinks,  etc.,  at 
his  bar,  the  play  under  such  circumstances 
will  fall  under  the  principle  holding  it  gaming 
to  play  for  treats.  Reeves  v.  State,  12  Tex. 
App.  199.  See  also  Vanwey  v.  State,  41  Tex. 
639- 

3.  Loser  to  Pay  Price  of  Game  Is  Gaming  — 

Delaware. — State  v.  Records,  4  Harr.  (Del.) 
554- 

Indiana.  —  Mount  v.  Stale,  7  Ind.  654;  Alex- 
ander v.  State,  99  Ind.  450,  6  Crim.  L.  Mag. 
506;  Hamilton  v.  State,  75  Ind.  586;  Blanton 
v.  State,  5  Blackf.  (Ind.)  560;  Crawford  v. 
State,  33  Ind.  304.  See  also  Middaugh  v. 
State,  103  Ind.  78. 

Iowa.  —  State  v.  Bishel,  39  Iowa  42;  State  v. 
Rook,  41  Iowa  550,  20  Am.  Rep.  609;  State  v. 
Miller,  53  Iowa  154. 

Massachusetts.  —  Murphy  v.  Rogers,  151 
Mass.  118. 

New  Hampshire.  —  State  v.  Leighton,  23  N. 
H.  167. 


Ohio.  — Ward  v.  State,  17  Ohio  St.  32; 

Texas.  —  Tuttle  v.  State,  I  Tex.  App.  365; 
Hall  v.  State,  (Tex.  Crim.  1896)  34  S.  W. 
Rep.  122;  Stone  v.  State,  3  Tex.  App.  675.  See 
also  State  v.  Howery,  41  Tex.  506.  And  com- 
pare Wells  v.  State,  22  Tex.  App.  18;  Smith  v. 
State,  28  Tex.  App.  102. 

In  Carr  v.  State,  50  Ind.  178,  however,  an 
indictment  alleging  that  the  defendant  kept  a 
billiard  table,  and  permitted  persons  to  play 
and  wager  upon  the  result  of  games  "  the  hire 
of  said  billiard  table,"  was  held  insufficient. 

4.  Contest  for  Prizes  Not  Gaming.  —  Hankins 
v.  Ottinger,  115  Cal.  454;  Alvord  v.  Smith,  63 
Ind.  58;  Delier  v.  Plymouth  County  Agricul- 
tural Soc,  57  Iowa  481;  Harris  v.  White,  8r  N. 
Y.  532;  People  71.  Fallon,  152  N.  Y.  12,  57  Am. 
St.  Rep.  492,  affirming  4  N.  Y.  App.  Div.  82; 
Misner  v.  Knapp,  13  Oregon  135,  57  Am.  Rep. 
6;  Edson  v.  Pawlet,  22  Vt.  291;  Ballard  v. 
Brown,  67  Vt.  586;  Porter  v.  Day,  71  Wis.  296. 
See  also  State  v.  De  Boy,  117  N.  Car.  705, 
where  it  was  declared  by  Clark,  J.,  that  the 
statute  against  gaming  does  not  prohibit"  the 
social  diversions  in  which  the  hostess  offers 
prizes  for  the  most  successful  player  at  cards 
or  other  games,"  and  does  not  affect  the  legal- 
ity of  contests  of  skill  for  prizes,  such  as  shoot- 
ing at  turkeys,  etc. 

5.  Payment  of  Entrance  Fees.  —  Hankins  v. 
Ottinger,  115  Cal.  454;  Porter  v.  Day,  71  Wis. 
300.  See  also  Jordan  v.  Kent,  (Supm.  Ct.)  44 
How.  Pr.  (N.  Y.)  206. 

In  People  v.  Fallon,  152  N.  Y.  12,  57  Am.  St. 
Rep.  492,  affirming  4  N.  Y.  App.  Div.  82,  it 
was  held  that  the  offer  or  payment  by  racing 
associations  of  premiums  or  prizes  for  definite 
sums,  without  regard  to  the  amount  of  the  en- 
trance fees  received,  and  payable  out  of  their 
general  funds,  in  the  manner  permitted  by 
Laws  N.  Y.  18.95,  c.  570,  does  not  constitute 
gambling  within  Const.  N.  Y.,  art.  I,  §  9,  pro- 
hibiting all  kinds  of  gambling. 

6.  Purse  Made  TJp  Entirely  from  Entrance  Fees. 
—  Diggle  Higgs,  2  Ex.  D.  422;  Gibbons  v. 
Gouverneur,  1  Den.  (N.  Y.)  170;  Dudlev 
v.  Flushing  Jockey  Club,  (C.  PI.  Spec.  T.)  14 
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c  Participation  in  the  Wager.  —  To  render  one  guilty  of  the  crime  of 
gaming  it  has  been  held  that  he  must  be  interested  in  the  wager  ;  the  mere  fact 
that  he  participates  in  the  game  upon  which  the  wager  is  laid  is  insufficient.1 

d.  The  Contract  of  Wager  —  Offer  and  Acceptance  —  how  and  when 
Made.  —  A  wager,  being  merely  a  form  of  contract  between  the  parties,  need 
not  be  evidenced  by  an  express  agreement,  but  may  be  implied  from  their  acts 
or  conduct.2 

Where  Made.  —  A  wager,  like  other  contracts,  requires  an  offer  and  an  accept- 
ance, and  is  therefore  made  where  the  offer  is  accepted.3 

IV.  Gaming  in  Particular  Places  —  1.  In  General.  —  In  a  number  of 
jurisdictions  the  statutes  either  prohibit  gaming  in  particular  places,  or,  on  the 
other  hand,  provide  that  persons  gaming  at  a  particular  place,  such  as  a  private 
residence,  shall  be  exempt  from  prosecution  under  the  statutes  against  gaming. 
In  the  former  case,  in  order  that  the  act  of  gaming  may  be  criminal  the  gaming 
must  take  place  in  the  prohibited  place  ;  4  in  the  latter  case,  when  within  the 
excepted  place  it  is  not  punishable.5 

2.  In  Private  Residence.  —  A  private  residence,  within  the  statutory  provi- 
sions exempting  from  prosecution  persons  gaming  at  a  private  residence,  may 
be  defined  as  a  person's  dwelling  house,  place  of  habitation,  or  abode.  It  need 
not  necessarily  be  a  house,  but  may  consist  merely  of  a  room  used  by  a  single 
man  as  his  bedroom.6 


Misc.  (N.  Y.)  58;  People  v.  Fallon,  152  N.  Y. 
19,  57  Am.  St.  Rep.  492;  Porter  v.  Day, 
71  Wis.  300. 

1.  Participation  in  the  Wager.  —  State  v.  Still- 
well,  16  Kan.  24;  Cheek  v.  Com.,  79  Ky.  359; 
Stravvhern  v.  State,  37  Miss.  422;  State  v. 
Smitherman,  1  Ired.  L.  (23  N.  Car.)  14. 

In  Tennessee  a  different  doctrine  prevails, 
and  it  is  held  that  if  a  person  plays  at  a  game, 
knowing  that  others  are  betting  thereon,  he  is 
guilty  of  gaming.  Smith  v.  State,  5  Humph. 
(Tenn.)  163;  Howlett  v.  State,  5  Yerg.  (Tenn.) 
145;  State  v.  Smith.  2  Yerg.  (Tenn.)  272. 

Renting  Room  to  Gamesters.  —  In  Nuckolls  v. 
Com.,  32  Gratt.  (Va.;  884,  it  was  held  that  a 
person  who  permits  the  use  of  a  table  in  his 
room  for  the  playing  of  poker  by  other  per- 
sons, his  only  interest  in  the  game  being  a 
compensation  in  the  nature  of  rent,  is  not 
guilty  of  keeping  a  gaming  table  within  the 
meaning  of  the  Virginia  statutes. 

2.  Wager  Implied  from  Acts.  —  Emmons  v. 
State,  34  Tex.  Crim.  98.  See  also  Stearnes  v. 
State,  21  Tex.  692. 

A  bet  is  complete  when  the  offer  to  bet  is 
accepted.  The  placing  of  money,  or  its  repre- 
sentative, on  the  gaming  table  is  such  an  offer; 
and  acceptance  will  be  presumed  in  the  absence 
of  objection  by  the  player  or  owner  of  the 
table  or  bank.  State  v.  Welch,  7  Port.  (Ala.) 
463. 

Withdrawal  of  Bet.  —  When  a  proposition  to 
bet  is  made  and  accepted,  and  anything  of 
value  is  put  in  issue,  the  bet  is  complete  and 
the  penalty  attaches.  The  fact  that  the  bet  is 
afterwards  withdrawn  constitutes  no  defense. 
Montfort  v.  Com.,  13  Ky.  L.  Rep.  136. 

3.  Where  Made.  —  State  v.  Gritzner,  134  Mo. 
512;  Lescallett  v.  Com.,  89  Va.  878. 

Offer  and  Acceptance  by  Telegram.  —  When  an 
offer  to  bet  and  an  acceptance  of  such  offer  are 
transmitted  between  distant  places  by  tele- 
graph, the  offense  of  betting  is  committed  in 
the  place  where  the  message  of  acceptance  is 
delivered  to  the  telegraph  company  for  trans- 
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mission.  Lescallett  v.  Com.,  89  Va.  878.  See 
Bet  —  Betting,  vol.  4,  p.  7,  note,  where  this 
case  is  fully  set  out. 

In  Tennessee  betting  on  horse  races  is  per- 
mitted only  where  the  betting  is  done  within 
the  inclosure  where  the  races  are  run.  In 
Ransome  v.  State,  91  Tenn.  716,  the  defendant 
operated  a  "  turf  exchange  "  in  Chattanooga, 
acting  as  the  agent  of  a  bookmaker,  who  sold 
pools  on  authorized  race  tracks  in  the  state. 
The  defendant  received  money  from  those 
wishing  to  bet  and  transmitted  it  to  his  princi- 
pal at  the  races.  If  the  bet  was  lost  the  money 
was  retained,  if  the  bet  was  won  the  defendant 
paid  the  winner  at  Chattanooga.  It  was  held 
that  the  betting  was  done  in  Chattanooga,  and 
not  within  the  inclosure  of  a  race  track. 

Bets  Made  by  Agents  of  Foreign  Principals.  — 
It  was  held  that  a  bet  upon  a  horse  race  was 
consummated  in  Tennessee  where  it  appeared 
that  the  defendant,  in  the  state  of  Tennessee, 
as  agent  for  a  nonresident,  received  a  proposi- 
tion to  bet  upon  a  race  run  without  the  state, 
wired  to  his  principal  for  acceptance  or  rejec- 
tion, upon  its  acceptance  issued  a  ticket  to  the 
bettor  and  received  and  forwarded  the  stake 
to  his  principal,  and  paid  off  the  winner  by  a 
draft  upon  his  principal.  Williams  v.  State, 
92  Tenn.  275. 

4.  Wallace  v.  State,  12  Tex.  App.  479; 
Fossett  v.  State,  18  Tex.  App.  330. 

5.  Borders  v.  State,  24  Tex.  App.  333; 
Rambo  v.  State,  (Tex.  Crim.  1894)  24  S.  W. 
Rep.  650. 

6.  Private  Residence  —  Bedroom.  —  Stewarts. 
State,  34  Tex.  Crim.  33;  Allphin  State,  (Tex. 
Crim.  1895)  29  S.  W.  Rep.  159. 

Private  Room.  —  In  Comer  v.  State,  26  Tex. 
App.  509,  it  was  held  that  a  room  at  an  inn 
which  was  temporarily  engaged  for  the  pur- 
pose of  private  gaming  and  not  for  a  guest's 
habitation  or  abode  was  not  a  "  private  room  " 
so  as- to  fall  within  the  exception  contained  in. 
Pen.  Code  Tex.,  art.  356  (Pen.  Code  1S95,  art. 
380). 
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3.  In  Hotel,  Tavern,  or  Inn  —  a.  In  General.  —  The  statutes  in  some  juris- 
dictions expressly  prohibit  yarning  in  any  tavern,  inn,  or  hotel.1 

b.  Particular  Places  in  and  about  Inns,  etc.  —  Where  the  house  has 
the  character  of  an  inn,  etc.,  the  prohibition  against  gaming  extends  to  gaming 
in  any  portion  of  the  house  under  the  control  of  the  landlord,8  and  will  also 
include  gaming  in  any  building  appurtenant  to  the  inn  proper,  though  not 
actually  connected  with  it;3  but  it  will  not  include  gaming  in  a  portion  of  the 
building  not  under  the  control  of  the  landlord  of  the  inn.4 

4.  In  Gaming  Houses.  —  A  gaming  house,  within  the  meaning  of  a  statute 
punishing  gaming  at  a  gaming  house,  has  been  defined  as  a  house  or  part  of  a 
house  where  gaming  is  carried  on  as  a  business.5  To  render  a  house  a  "  gaming 
house"  it  must  be  shown  that  gaming  was  there  carried  on  as  a  business  or 
occupation  ;  if  used  for  other  purposes  mainly,  then  one  or  more  acts  of  gam- 
ing would  not  necessarily  constitute  it  a  gaming  house  ;  the  gaming  must  be 
so  continuous  or  frequent  that  it  can  be  said  to  be  the  business  or  occupation 
carried  on  in  the  house.6 


1.  See  Foster  v.  State,  84  Ala.  451;  State  v. 
Brast,  31  W.  Va.  380. 

As  to  what  constitutes  an  inn,  see  the  title 
Inns  and  Innkeepers.  As  to  the  distinction 
between  an  inn  and  a  boarding  house,  see 
Board,  vol.  4,  p.  590,  and  Foster  v.  State,  84 
Ala.  451. 

Inn,  Tavern,  and  Hotel  are  said  to  be  synony- 
mous terms.  Foster  v.  State,  84  Ala.  451.  As 
to  distinctions,  principally  according  to  the 
English  usage,  see  the  title  Inns  and  Innkeep- 
ers. 

Tavern  a  Public  Place.  —  Where  a  statute  pro- 
vides against  gaming  "  at  any  hotel  or  tavern, 
or  other  public  place,"  gaming  at  a  hotel  or 
tavern  is  an  offense  without  proof  that  such 
hotel  or  tavern  is  a  public  place.  State  v. 
Brast.  31  W.  Va.  380. 

Unlicensed  Inn.  —  A  house  may  be  an  inn 
or  hotel,  within  the  meaning  of  the  statute 
against  gaming,  without  being  licensed.  Fos- 
ter    State,  84  Ala.  451. 

2.  Private  Boom.  —  Gaming  in  a  private  bed- 
room in  an  inn  is  within  the  statutory  prohibi- 
tion against  gaming  in  any  inn.  McCalman 
v.  State,  96  Ala.  98. 

In  Foster  v.  State,  84  Ala.  451,  it  was  held 
that  the  statute  against  gaming  in  any  inn, 
etc.,  included  gaming  in  a  room  in  an  inn 
which  was  leased  from  the  landlord  by  the 
year,  and  used  by  the  lessee  as  his  sleeping 
apartment  and  as  a  place  in  which  to  prepare 
his  meals. 

3.  Building  Appurtenant  to  Hotel,  —  In  Rus- 
sell v.  State.  72  Ala.  222,  wherein  it  was 
held  that  the  prohibition  against  gaming 
extended  to  gaming  in  a  building  appur- 
tenant to  the  hotel,  the  court  said:  "  The 
evidence  shows  that  the  playing  was  done 
at  night,  in  a  room  occupied  by  a  guest, 
or  boarder,  at  a  tavern  kept  by  one  Watson  as 
proprietor.  This  room  was  part  of  a  small 
tenement  situated  about  eighty  or  ninety  feet 
from  the  tavern,  on  a  separate  lot.  which  was, 
however,  the  property  of  Watson,  although  it 
had  never  before  been  used  as  a  place  in  which 
to  lodge  guests.  It  is  clear  that,  under  the 
evidence  set  out  in  the  bill  of  exceptions,  this 
room  was  appurtenant  to  the  tavern.  It  is 
enough  that  it  was  used  as  a  place  to  lodge  one 
of  the  guests  or  boarders  in;  that  it  was  in 
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close  proximity  to  the  tavern,  and  was  owned 
by  the  proprietor.  It  is  entirely  immaterial 
that  it  had  never  been  before  used  for  such  a 
purpose,  or  that  no  extra  price  was  charged 
for  its  occupany,  or  that  it  was  situated  on  a 
separate  lot.  The  fact  of  being  adjacent  to  the 
tavern  or  hotel,  and  being  used  in  connection 
with  its  business,  constituted  it  so  appurtenant 
as  to  make  it  a  part  of  the  premises  of  the  pro- 
prietor. Any  other  construction  would  fail  to 
suppress  the  mischief  sought  to  be  reached  by 
the  statute,  and  would  be  a  wide  departure 
from  the  previous  decisions  of  this  court." 

Building  Disconnected  from  Tavern.  —  In  Com. 
v.  Sanders,  5  Leigh  (Va.)  751,  the  lessee  of  a 
tavern  was  also  the  lessee  under  the  same 
lease  of  a  storehouse,  which,  however,  was  not 
within  the  curtilage  of  the  tavern,  nor  used  in 
any  way  with  the  tavern.  It  was  held  that  the 
storehouse  was  not  a  part  or  an  appurtenance 
to  the  tavern  within  the  meaning  of  a  statute 
prohibiting  gaming  in  taverns  or  buildings 
"  appurtenant  thereto,  or  at  any  time  held 
therewith."  To  make  aseparate  house  an  ap- 
purtenance of  a  tavern  within  the  meaning  of 
the  statute,  such  house  must  be  used  in  connec- 
tion with  the  tavern  for  the  accommodation  of 
guests  as  a  part  of  the  tavern. 

4.  Portions  of  Building  Not  under  Control  of 
Landlord. —  Where,  upon  the  trial  of  an  indict- 
ment for  unlawfully  playing  cards  in  a  tavern, 
i|l  appeared  that  "the  room  in  which  the  game 
was  played  by  the  defendants  was  in  the  base- 
ment of  the  tavern  house,  but  had  been  let  by 
the  month  for  a  shoe  shop,  and  was  not  under 
the  control  of  the  landlord,  it  was  held  that  it 
was  not  an  indictable  offense  under  Rev.  Code 
N.  Car,,  c.  34,  §  75  (Code  1883,  §  1042),  even 
though  the  owner  of  the!  shoe  shop  and  his 
wife  were  boarders  at  the  tavern.  State  v. 
Keisler,  6  Jones  L.  (51  N.  Car.)  73.  See  also 
Purcell  v.  Com.,  14  Gratt.  (Va.)  679. 

5.  Definition  of  Gaming  House.  —  Anderson  v. 
State,  (Tex.  App.  1889)  12  S.  W.  Rep.  868. 
See  generally  the  title  Gaming  Houses,  post. 

May  Consist  of  a  Single  Boom.  —  A  gaming 
house  may  consist  of  a  single  room  rented  in 
a  house  of  many  rooms.  State  Mosby,  53 
Mo.  App.  571. 

6.  Gambling  Must  Be  Carried  On  in  House  as  a 
Business.  —  Anderson  v.  State,  (Tex.  App.  1889) 
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5.  In  Outhouse  Where  People  Resort  —  a.  In  General.  — In  some  jurisdic- 
tions the  statutes  prohibit  gaming  in  any  "  outhouse  where  people  resort." 
To  bring  a  building  within  this  statute  it  is  necessary  that  the  building  be  not 
only  an  outhouse,  but  also  a  house  to  which  people  resort. 1 

b.  What  Is  an  Outhouse.  — An  outhouse  may  be  defined  as  any  house 
standing  out  and  apart  from  houses  used  as  dwellings  or  business  houses.2  It 
cannot  be  made  to  include  an  occupied  dwelling  or  business  house,3  though 
it  seems  that  where  the  latter  is  unoccupied  it  may  fall  within  the  term 
"  outhouse."  4 

c.  Meaning  of  Term  "  Resort." — To  bring  gaming  within  the  mischief 
which  statutes  aimed  at  gaming  in  outhouses  "  where  people  resort"  propose 
to  suppress,  the  gaming  must  partake  of  publicity  to  some  extent  —  a  publicity 
defined  by  the  qualifying  words  "  where  people  resort ;  "  5  and  it  is  held  that 
the  fact  that  parties  go  once  to  an  outhouse  for  the  purpose  of  gaming  does 
not,  in  the  absence  of  proof  that  they  or  other  persons  had  gone  there  before 
for  such  or  other  purpose,  constitute  such  house  an  outhouse  where  people 
resort.® 


12  S.  W.  Rep.  868.  See  also  Parks  v.  State, 
(Tex.  App.  1889)  12  S.  W.  Rep.  869. 

Gambling  need  not,  however,  be  the  sole 
business  carried  on  in  the  house.  State  v. 
Mosby,  53  Mo.  App.  571;  State  v.  Black,  94  N. 
Car.  809;  Reeves  v.  State,  34  Tex.  Crim.  147. 

The  Fact  that  a  Person  Gambling  in  a  House 
Was  a  Common  Gambler  will  not  of  itself  make 
any  house  in  which  he  gambled  a  gaming 
house.  Anderson  v.  State,  (Tex.  App.  1889) 
12  S.  W.  Rep.  868.  > 

Evidence  to  Show  Character  of  House.  —  In 
Warielsky  v.  State,  (Tex.  Crim.  1896)  33 
S.  W.  Rep.  1079,  a  prosecution  for  playing 
cards  in  a  gaming  house,  evidence  that  the 
room  in  which  the  defendant  played  was  used 
for  the  purpose  of  gaming,  that  it  was  fixed  up 
with  a  poker  outfit,  and  that  there  were  "  take- 
offs  out  of  each  pot,"  which  were  for  the 
benefit  of  the  owner,  was  held  sufficient  to 
show  the  character  of  the  house  as  a  gaming 
house. 

Need  Not  Be  Open  to  Public.  —  To  render  a 
house  a  gaming  house  it  need  not  be  open  to 
the  public  in  common.  State  v.  Mosby,  53 
Mo.  App.  571. 

1.  Outhouse  Where  People  Resort.  —  Pickens  v. 
State,  100  Ala.  127.  See  also  Hopkins  v.  State, 
(Tex.  Crim.  1896)  33  S.  W.  Rep.  975. 

2.  What  Constitutes  an  Outhouse.  —  Pickens  v. 
State,  100  Ala.  127;  Wheelock  v.  State,  15  Tex. 
260;  Armstrong  v.  State,  34  Tex.  Crim.  645. 
See  also  Outhouse. 

Outhouse  Need  Not  Be  Appurtenant  to  Mansion. 
—  In  State  v.  Faulkener,  2  McCord  L  (S.  Car.) 
438,  in  construing  an  act  prohibiting  gaming 
in  any  barn,  kitchen,  stable,  or  other  outhouse, 
it  was  held  that  in  order  to  constitute  an  out- 
house the  building  need  not  be  appurtenant  to 
the  mansion  house,  and  that  a  stillhouse, 
though  not  appurtenant  to  any  mansion  house, 
is  within  the  meaning  of  the  words. 

In  Cameron  v.  State,  15  Ala.  383,  it  was  held 
not  necessary  to  constitute  an  outhouse  that 
the  building  should  be  within  the  same  inclos- 
ure  with  the  mansion  or  dwelling  house. 

In  Wheelock  v.  State,  15  Tex.  253,  it  was 
held  that  the  words  "  outhouse  where  people 
resort,"  in  the  Texas  Act  against  gaming,  are 
not  to  receive  the  strict  construction  which  the 
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word  "outhouse"  has  in  the  law  of  burglary. 
In  the  law  against  gambling  "the  expression 
was  used  in  usordinary  and  popularacceptation 
as  meaning  any  house  standing  out  and  apart 
from  houses  occupied  and  used  as  dwellings 
or  business  houses.  In  this  sense  it  would 
include  all  unoccupied  houses  '  where  people 
resort*  for  gaming  and  other  purposes." 
Compare  the  title  BURGLARY,  vol.  5,  p.  56,  note 
I;  and  see  Outhouse. 

Carriage  Shop.  —  In  Wheelock  v.  State,  15  Tex. 
257,  it  was  held  that  a  building  used  as  a 
wagon  shop  was  an  outhouse. 

3.  Dwelling  House.  —  In  Pickens  v.  State,  100 
Ala.  127,  it  was  held  that  the  term  "  outhouse  " 
could  not  be  extended  so  as  to  include  a  dwell- 
ing house. 

In  Wheelock  v.  State,  15  Tex.  257,  it  was 
held  that  an  outhouse  would  not  lose  its  char- 
acter as  such  because  one  room  in  the  house 
was  used  as  a  sleeping  apariment.  To  the 
same  effect  is  Sisk  v.  State,  28  Tex.  App.  432. 

4.  Unoccupied  Business  House. —  Wheelock  v. 
State,  15  Tex.  253. 

Unoccupied  Storehouse.  —  In  Swallow  v.  State, 
20  Ala.  30,  it  was  held  that  an  unoccupied 
storehouse  fronting  upon  the  street  fell  wiihin 
the  term  "outhouse."  See  also  Downey  v. 
State,  no  Ala.  99;  Downey  v.  State,  90  Ala.  644. 

5.  Downey  v.  State,  90  Ala.  644. 

6.  Meaning  of  Term  "  Where  People  Resort."  — 
Downey  v.  State,  90  Ala.  644;  Smith  v.  Slate, 
23  Ala.  39;  Cain  v.  State,  30  Ala.  534;  Downey 
v.  State,  no  Ala.  99;  Wheelock  v.  State,  15 
Tex.  260;  State  v.  Norton,  19  Tex.  102;  Lynn 
v.  State.  27  Tex.  App.  590;  Hopkins  y.  Stale, 
(Tex.  Crim.  1896)  33  S.  W.  Rep.  975. 

Privy  in  Inclosure  of  Schoolhouse  Used  in  Vaca- 
tion for  Gaming.  —  In  McDaniel  v.  State,  35  Ala. 
390,  it  was  held  that  a  privy  within  the  inclos- 
ure of  a  schoolhouse,  but  not  attached  thereto, 
was  not,  during  vacation,  necessarily  an  out- 
house "  where  people  resort,"  so  as  to  author-  j 
ize  a  conviction  for  gaming  in  an  outhouse 
where  people  resort,  on  proof  merely  that  the 
defendant  gambled  there  during  school  vaca- 
tion. 

Playing  on  Single  Occasion  in  Outhouse.  —  Proof 

that  on  a  single  occasion  a  game  of  cards  upon 
which  there  was  gambling  was  played  in  a 
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Frequency  of  Visits.  —  It  is  impossible  to  lay  down  any  definite  rule  as  to  the 
extent  of  use  necessary  to  give  to  an  outhouse  the  character  of  one  "  where 
people  resort."  Its  frequent  or  habitual  employment  as  a  resort  for  gaming 
would  of  course  be  sufficient,1  and  it  has  even  been  held  that  evidence  that 
the  house  had  been  resorted  to  occasionally  for  such  purpose  would  be  suffi- 
cient to  give  it  that  character.8 

6.  In  Highway.  —  The  term  "  highway,"  as  used  in  a  statute  prohibiting 
card  playing  at  any  "public  house,  or  highway,  or  any  other  public  place," 
has  been  held  to  mean  only  a  public  road,  that  is,  a  road  dedicated  to  and  kept 
up  by  the  public.3 

7.  In  Racefield.  —  The  term  "  racefield,"  as  used  in  a  statute  against  gaming 
in  such  a  place,  has  been  held  to  include  a  cleared  tract  of  land,  though 
unfenced,  which  was  with  the  consent  of  the  owner  used  occasionally  for 
racing,  and  was  actually  being  used  at  the  time  of  the  gaming  as  a  training 
ground  for  horses  for  races  to  be  held  at  the  place  on  a  subsequent  day.4 

8.  In  Honse  or  Place  Where  Spirituous  Liquors  Are  Retailed,  Sold,  or  Given  Away — 
a.  IN  GENERAL.  —  In  some  jurisdictions  the  statutes  prohibit  card  playing  or 
gaming  in  any  house  or  place  where  spirituous  liquors  are  retailed,  sold,  or  given 
away.5    To  bring  a  house  within  such  prohibition,  it  must  be  such  a  house  at 


barn.  Stockton  v.  State,  (Tex.  Crim.  1898) 
44  S.  W.  Rep.  509;  or  in  a  seedhouse,  Hopkins 
v.  State,  (Tex.  Crim.  1896)  33  S.  W.  Rep. 
975,  without  further  proof  that  such  house 
was  resorted  to  by  others  for  gaming  or  other 
purposes,  is  not  sufficient  to  establish  that  the 
house  was  one  "  where  people  resort." 

The  Presence  of  Others  than  the  Players  at  a 
game,  though  on  one  occasion  only,  has  been 
held  sufficient  to  establish  the  character  of  the 
outhouse  where  the  game  was  played  as  one 
"  where  people  resort."  Wheelock  v.  State, 
15  Tex.  260;  State  v.  Norton,  19  Tex.  102. 
But  compare  Hopkins  v.  State,  (Tex.  Crim. 
1896)  33  S.  W.  Rep.  975.  And  see  Downey 
v.  State,  90  Ala.  644,  where  the  effect  of 
the  presence  of  third  persons  is  left  unde- 
cided. 

1.  Frequency  of  Visits.  —  Swallow  v.  State,  20 
Ala.  30;  Wheelock  v.  State,  15  Tex.  257.  See 
also  Armstrong  v.  State,  34  Tex.  Crim.  645; 
and  this  work  sub  voce  Resort. 

Evidence  to  Prove  that  House  Was  a  Place  of 
Eesort  —  Lights. —  In  Moore  v.  State,  35  Tex. 
Crim.  74,  evidence  that  lights  were  seen  in 
the  house  on  different  occasions  and  about 
the  time  of  the  gaming  in  question  was  held 
admissible  to  show  that  the  house  was  one 
"  where  people  resort." 

2.  House  "Occasionally"  Resorted  to.  —  Down- 
ey v.  State,  90  Ala.  644;  Wheelock  v.  State, 
15  Tex.  260.  See  also  Downey  v.  State,  no 
Ala.  99.  And  compare  Swallow  v.  State,  20 
Ala.  30. 

Time  of  Resort.  —  Evidence  tending  to  show 
that  an  outhouse  where  gambling  is  charged 
was  one  "  where  people  resort  "  must  have  re- 
lation to  the  time  of  the  act  charged,  and  evi- 
dence of  prior  acts  of  gambling  at  a  period  so 
long  before  that  charged  in  the  indictment  as 
to  have  no  bearing  in  fixing  the  character  of 
the  place  at  the  time  in  question  is  immaterial. 
Lynn  v.  State,  27  Tex.  App.  590.  See  also 
Hopkins  v.  State,  (Tex.  Crim.  1896)  33  S.  W. 
Rep.  975. 

3.  Highway  —  Neighborhood  Road.  —  In  Mills 
v.  State,  20  Ala.  86,  it  was  held  that  the  term 


"highway"  did  not  include  a  neighborhood 
road  neither  dedicated  to  nor  kept  up  by  the 
public. 

Navigable  River.  —  A  navigable  river  is  not  a 
"  highway  "  within  the  meaning  of  such  term 
as  used  in  the  gaming  act.  Glass  v.  State,  30 
Ala.  529.  See  also  Coleman  v.  State,  13  Ala. 
602. 

Gambling  Near  Highway. —  In  Franklin  v. 
State,  91  Ala.  23,  it  was  held  that  any  playing 
with  cards,  etc.,  sufficiently  near  a  public  road 
for  the  playing  to  be  seen  therefrom,  is  a  play- 
ing in  a  highway  within  the  meaning  of  the 
statute,  and  it  is  immaterial  whether  the  play- 
ers can  or  cannot  be  recognized  by  persons 
passing  in  the  highway.  See  also  Graham  v. 
State,  105  Ala.  130. 

4.  Racefield.  —  Com.  v.  Wilson,  9  Leigh  (Va.) 
648. 

5.  Place  Where  Liquors  Are  Retailed. — A 
Steamboat  at  the  bar  of  which  liquor  is  sold  is 
a  place  where  liquors  are  retailed.  Coleman 
v.  State,  13  Ala.  602. 

Gaming  "  at "  Place  for  Retailing  Liquors.  — 
Playing  cards  within  ten  feet  of  a  storehouse 
in  which  spirituous  liquors  are  retailed  and 
sold,  and  betting  at  such  game,  constitute  a 
violation  of  a  statute  forbidding  gaming  "  at 
any  *  *  *  storehouse  for  retailing  spiritu- 
ous liquors,  or  house  or  place  where  spirituous 
liquors  are  retailed,  sold,  or  given  away." 
Napier  v.  State,  50  Ala.  168;  Ray  v.  State,  50 
Ala.  172,    See  further  At,  vol.  3,  p.  168. 

Evidence  that  gaming  took  place  in  a  hollow 
more  than  one  hundred  yards  from  a  grocery 
where  spirituous  liquors  were  retailed,  and 
that  the  players  could  not  be  seen  from  the 
grocery,  nor  the  grocery  from  the  hollow,  will 
not  sustain  an  indictment  for  gaming  "  at  a 
house  where  spirituous  liquors  were  retailed." 
Smith  v.  State,  23  Ala:  39. 

Retailing  Must  Be  Proved.  —  Under  a  statute 
forbidding  gaming  at  a  house  for  retailing 
spirituous  liquors  it  is  not  sufficient  to  show- 
that  the  house  where  the  gaming  took  place 
was  one  where  liquors  were  sold,  Early  -■. 
State,  23  Tex.  App.  364;  or  that  such  house 
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the  time  when  the  playing  takes  place.1  It  is  not  necessary  that  the  place 
should  be  licensed.''* 

b.  Connection  Between  Place  of  Sale  and  Other  Portions  of 
Building.  — •  The  object  of  such  statutes  is  not  only  to  suppress  the  evil  of 
gaming,  but  also  to  disconnect  it  from  houses  where  spirituous  liquors  are 
sold,  etc.,  and  it  is  held  that  the  prohibition  extends  to  all  portions  of  the 
building  under  the  control  of  the  proprietor  of  the  saloon  and  constituting  an 
appendage  thereto  or  used  in  connection  therewith.3  If,  however,  separate 
parts  of  the  same  building  are  disconnected  and  appropriated  to  distinct  and 
separate  uses,  and  under  the  control  of  different  persons,  it  is  the  same  in  law 
as  if  they  were  two  buildings.4  In  Texas,  under  the  present  statute,  a  room 
in  the  same  building  with  a  saloon,  though  both  are  under  the  control  of  one 
proprietor,  may  be  so  disconnected  from  the  saloon  as  to  be  without  the  pro- 
hibition of  the  statute.5 

Proprietor  of  Saloon  Letting  Room  as  Subterfuge.  —  The  proprietor  of  a  saloon  can- 
not, however,  by  renting  a  room  in  his  building  to  a  third  person  as  a  subter- 


was  a  "  saloon,"  Springfield  v.  State,  (Tex. 
App.  1890)  13  S.  W.  Rep.  752. 

The  Rooms  of  a  Club  which  sells  liquors  to  its 
members  only,  and  without  any  int?nt  of  mak- 
ing a  profit,  is  not  a  place  for  retailing  spiritu- 
ous liquors  within  the  meaning  of  a  statute 
forbidding  gaming  in  such  a  place.  Koenig 
v.  State,  33  Tex.  Crim.  367. 

Place  Where  Liquors  Are  Given  Away.  —  To 
sustain  a  conviction  under  a  statute  forbid- 
ding gaming  at  a  house  or  place  where  spiritu- 
ous liquors  are  "  retailed,  sold,  or  given 
away,"  it  is  not  sufficient  that  the  evidence 
shows  that  one  of  the  party  playing  the  game 
gave  whiskey  to  the  others,  during  the  play,  in 
the  absence  of  proof  that  spirituous  liquors 
were  kept  at  the  place  at  any  other  time  or  on 
any  other  occasion.  Graham  v.  State,  105 
Ala.  130. 

1.  Character  of  House  at  Time  of  Play.  —  Logan 

v.  State,  24  Ala.  182. 

2.  Unlicensed  Places.  —  State  v.  Hawkins,  91 
N.  Car.  626;  State  v.  Terry,  4  Dev.  &  B.  L.  (20 
N.  Car.)  185. 

3.  Prohibition  Extended  to  Building  as  an  En- 
tirety.—  Johnson  v.  State,  19  Ala.  527;  Mc- 
Gaffey  v.  State,  4  Tex.  156;  Cole  v.  State,  9 
Tex.  42;  Pierce  v.  State,  10  Tex.  556;  Cherry 
v.  State,  30  Tex.  439.  See  also  Smith  v.  State, 
22  Ala.  54;  Huffman  v.  State,  29  Ala.  40;  Red- 
ditt  v.  State,  17  Tex.  610;  Early  v.  State,  23 
Tex.  App.  364. 

Illustrations.  —  Thus  convictions  were  sus- 
tained where  the  gaming  took  place  in  the  rear 
room  of  a  building,  the  front  room  of  which 
was  a  drinking  saloon,  and  there  was  a  parti- 
tion between  the  two  rooms,  in  which  was  a 
sliding  window  by  means  of  which  drinks  were 
served  in  the  rear  room,  Stebbins  v.  State,  22 
Tex.  App.  33;  and  where  the  gambling  was  in 
the  room  above  a  saloon,  accessible  only  by  an 
outside  flight  of  steps,  and  used  by  one  of  the 
proprietors  of  the  saloon  as  a  sleeping  apart- 
ment, Johnson  v.  State,  19  Ala.  527.  See,  how- 
ever, Watson  v.  State,  13  Tex.  App.  160;  Early 
v.  State,  23  Tex.  App.  364. 

Where  a  statute  forbids  gaming  "  in  any 
*  *  *  house  where  spirituous  liquors  are 
retailed,  or  any  outhouse  or  store  attached 
thereto,  or  any  part  of  the  premises  occupied 
with  such  house,"  the  prohibition  extends  to 
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playing  at  cards  for  money  in  a  counting  room 
attached  to,  and  under  the  same  roof  with,  a 
store  in  which  spirituous  liquors  are  retailed. 
State  v.  Terry,  4  Dev.  &  B.  L.  (20  N.  Car.) 

185. 

4.  Disconnected  Portions  of  Same  Building, 

—  Robinson  v.  Stale,  (Tex.  App.  1892)  19  S. 
W.  Rep.  894;  Galbreath  v.  State,  36  Tex.  200; 
O'Brien  v.  State,  10  Tex.  App.  544;  Watson 
v.  State,  13  Tex.  App.  160;  Holtzclaw  v.  State, 
26  Tex.  682;  Winters  v.  State,  33  Tex.  Crim. 
395;  Johnson  v.  State,  36  Tex.  198;  Ballew  v. 
State,  26  Tex.  App.  483. 

A  room  on  the  second  floor  of  a  two-storied 
house,  rented  and  occupied  by  the  defendant 
as  a  sleeping  apartment,  is  not  brought  within 
the  prohibition  of  the  statute  by  the  mere  fact 
that  the  lower  story  is  used  by  another  person 
for  the  sale  of  spirituous  liquors.  Dale  v. 
State,  27  Ala.  31. 

Under  a  statute  directed  against  gaming  in 
a  house  "  where  spirituous  liquors  are  re- 
tailed, or  in  an}'  outhouse  attached  thereto,  or 
any  part  of  the  premises  occupied  with  such 
house,"  the  place  of  retailing  and  the  place  of 
gaming  must  be  the  same  house,  or  at  least 
part  of  the  same  establishment,  and  the 
"  premises  "  means  those  places  only  which 
are  occupied  by  the  retailer  with  the  house  in 
which  he  retails  as  one  whole.  Consequently 
under  such  statute  a  conviction  cannot  be  sus- 
tained upon  proof  that  gaming  took  place  in  a 
barn  upon  the  lot  where  the,  retailer's  store 
was  situated,  when  such  barn  was  not  leased 
to  the  retailer  and  was  not  under  his  control. 
State  v.  Black,  9  Ired.  L.  (31  N.  Car.)  378. 
See  also  Harcrow  v.  State,  2  Tex.  App.  511. 

5.  Texas.  —  According  to  the  Texas  cases,  to 
bring  a  room  in  which  gaming  takes  place 
within  the  inhibition  of  the  law  it  is  necessary 
to  show  that  the  room  was  used  or  connected 
with  the  business  of  the  principal  room  or 
saloon.  Consequently  a  conviction  cannot  be 
sustained  where  it  is  shown  that  the  gaming 
took  place  in  a  room  which  had  no  connection 
with  the  saloon  and  was  not  used  in  connec- 
tion with  the  business,  although  under  the 
same  roof,  and  rented  from  the  landlord  as  a 
part  of  the  house.  Robinson  v.  State.  (Tex. 
App.  1892)  19  S.  W.  Rep.  894.  See  also  Wat- 
son  v.  State,  13  Tex.  App.  160. 
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fuge  to  evade  the  law,  prevent  the  prohibition  of  the  statute  from  extending 
to  such  room.1 

9.  In  Public  Houses  —  a.  In  GENERAL. — The  term  "public  house,"  as 
used  in  the  statutes  prohibiting  gaming  in  public  houses,  is  used  in  a  generic 
sense  as  contradistinguished  from  "  private  house,"  and  includes  not  only 
houses  which  arc  public  in  the  sense  of  belonging  to  the  public  as  a  body 
politic,  such  as  courthouses,  etc.,58  and  to  which  the  public  may  resort,  but 
also  houses  made  public  by  the  business  carried  on  in  them,  and  which  are 
commonly  open  to  the  public  for  business,  pleasure,  religious  worship,  the 
gratification  of  curiosity,  and  the  like;3  and  in  such  cases  it  is  immaterial  to 
what  extent  the  house  is  patronized  by  the  public,  provided  their  patronage 
is  invited.4 

Public  Right  of  Access  Essential.  —  The  term  "  public  house  "  cannot  be  extended, 
however,  so  as  to  include  houses  to  which  the  public  do  not  have  access,5  and 
it  seems  that  this  is  so  even  though  the  house  is  a  public  house  in  the  sense  of 
belonging  to  a  body  politic.6 

b.  Separate  Parts  of  Same  Building.  —  Separate  parts  of  the  same 
building,  disconnected  and  appropriated  to  distinct  and  separate  uses,  and 
under  the  control  of  different  persons,  are  to  be  considered  as  two  buildings,  so 


1.  Room  Collusively  Leased.  —  Cherry  v.  State, 
30  Tex.  439. 

2.  Houses  Belonging  to  Bodies  Politic.  —  Shiha- 
gan  v.  State,  9  Tex  430. 

Schoolhouse.  —  In  Cole  v.  State,  28  Tex.  App. 
536,  19  Am.  St.  Rep.  856,  it  was  held  that  a 
schoolhouse  built  by  the  public  was  a  public 
house  within  the  meaning  of  the  gaming  act, 
and  when  occupied  during  the  week  for  school 
purposes  it  was  none  the  less  a  public  house 
on  Sunday,  whether  occupied  at  all  on  that 
day  or  not. 

In  McDaniel  v.  State,  35  Ala.  390,  it  was 
held  that  a  schoolhouse  privy,  not  connected 
with  the  schoolhouse,  was  not  a  public  house 
during  vacation. 

The  Office  of  a  Justice  of  the  Peace  is  a  "  pub- 
lic house,"  within  the  meaning  of  the  statute 
against  gaming.    Burnett  v.  State,  30  Ala.  19. 

3.  House  Made  Public  by  Business  Carried  On 
Therein.  —  State  v.  Barns,  25  Tex.  654;  Cole  v. 
State,  28  Tex.  App.  536,  19  Am.  St.  Rep.  856; 
Shihagan  v.  State,  9  Tex.  430;  Lockhart  v. 
State,  10  Tex.  275;  State  v.  Alvey,  26  Tex.  155. 

Tollhouse.  —  A  house  occupied  by  the  keeper 
of  a  public  tollbridge  consisted  of  two  rooms, 
separated  by  a  partition,  in  which  was  a  door. 
It  was  held  that  if  the  house  was  merely  the 
private  residence  of  the  tollkeeper  it  was  not 
within  the  prohibition  of  the  statute,  although 
occasional  settlements  for  toll  were  made 
therein;  but  if  the  front  room  was  the  apart- 
ment or  office  appropriated  to  the  transaction 
of  the  business  of  the  bridge,  such  as  keeping 
the  books  in  relation  to  tolls,  etc.,  and  to 
which,  by  the  very  nature  of  the  business  to 
which  it  was  appropriated,  persons  desiring 
to  pay  what  they  owed  for  toll  or  to  make  con- 
tracts about  toll  were  licensed  to  go,  and  was 
occupied  and  held  by  the  keeper,  subject  to 
such  appropriation  or  use,  then  it  was  a  public 
house  within  the  meaning  of  the  statute. 
Arnold  v.  State,  29  Ala.  46. 

A  Store  is  held  to  be  a  public  house  within 
the  meaning  of  the  gaming  acts.  Skinner  v. 
State,  30  Ala.  524;  Huffman  v.  State,  29  Ala. 
40,  30  Ala.  532;  Brown  v.  State,  27  Ala.  47; 
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Johnson  v.  State,  iq  Ala.  527;  Windham  v. 

State,  26  Ala.  69;  Sweeney  v.  State,  28  Ala.  47. 
A  Barber's  Shop  has  been  so  held.  Cochran 
State,  30  Ala.  542.    See  also  Moore  v.  State, 

30  Ala.  550. 

•  A  Saddler's  Shop  has  been  held  a  public 
house.  Bentley  v.  State,  32  Ala.  596.  Corn- 
fare  Tummins  v.  Slate,  18  Tex.  App.  13. 

A  Broker's  Office  has  been  considered  a  pub- 
lic house.    Wilson  v.  State,  31  Ala.  371. 

A  Physician's  Office  was  held  to  be  a  public 
house.    Redditt  v.  State,  17  Tex.  610. 

A  Room  Kept  as  a  Common  Resort  for  Persons 
Desiring  to  Play  Cards  for  Money  is  a  public 
house  within  the  meaning  of  the  gaming 
act,  although  all  who  desire  may  not  be  per- 
mitted to  have  access  to  it.  Lockhart  v.  State, 
10  Tex.  275. 

Questions  of  Law  and  Fact.  —  Where  the  facts 
are  not  in  dispute  the  question  whether  a 
house  is  or  is  not  a  public  house  has  been  held 
to  be  a  question  of  law.  Skinner  v.  Slate,  87 
Ala.  105;  Shihagan  v.  State,  9  Tex.  430.  Corn- 
fare  State  v.  Alvey,  26  Tex.  155. 

4.  Amount  of  Public  Patronage  Immaterial.  — 
Graham  v.  State,  105  Ala.  130. 

5.  Private  Workshop.  —  In  Graham  v.  State, 
105  Ala.  130,  it  was  held  that  a  blacksmith 
shop  used  by  the  owner  purely  as  his  private 
shop,  and  at  which  no  one  else  had  at  any  time 
any  work  done,  was  not  a  public  house  within 
the  meaning  of  Crim.  Code  Ala.  (18S6),  §  4052 
(Crim.  Code  1896,  §  4792),  prohibiting  gaming 
at  public  houses. 

Clubhouse.  —  In  Koenig  v.  State,  33  Tex. 
Crim.  367,  it  was  held  that  a  clubhouse 
which  was  accessible  only  to  members  of  the 
club  and  to  guests  was  not  a  public  house 
within  the  meaning  of  the  gaming  acts.  See 
also  Grant  v.  State,  33  Tex.  Crim.  527. 

6.  Jail  House.  —  In  State  v.  Alvey,  26  Tex. 
155.  't  was  held  that  a  jail  house,  though  be- 
longing to  the  public  as  a  body  politic,  was 
not  a  public  house  within  the  meaning  of  the 
gaming  act,  unless  there  was  an  apartment  in 
the  house  to  which  the  public  had  the  right  of 
access. 
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that  gaming  in  one  portion  of  the  building  might  be  gaming  in  a  public  house, 
whereas  gaming  in  the  other  portion  would  not.1  Where,  however,  a  portion 
of  a  house  is  used  by  the  owner  for  a  public  purpose,  the  character  of  the 
house  as  a  public  house  is  thereby  given  to  every  portion  of  the  house  under 
his  control.3 

c  Business  Houses  After  Business  Hours.  —  And  it  seems  that  a 
house  which  has  acquired  the  character  of  a  public  house  by  reason  of  the 
business  carried  on  therein  continues  to  be  such  even  after  business  hours  and 
after  it  is  closed  to  the  public.3 

10.  In  Public  Places  —  a.  In  GENERAL.  —  In  addition  to  gaming  in  particu- 
larly specified  places,  the  statutes  in  some  jurisdictions  contain  a  general  pro- 
hibition against  gaming  or  card  playing  in  public  places.  The  object  of  such 
statutes  is  to  prevent  gaming  at  places  which  are  within  the  observation  of 
persons  indiscriminately,  because  of  the  consequences  resulting  from  the  evil 
example.4 

The  Term  "  Public  Place  "  used  in  these  statutes,  as  a  general  rule,  includes  any 
place  which  for  the  time  being  is  made  public  by  the  assemblage  of  people, 
and  is  not  limited  merely  to  places  devoted  solely  to  the  uses  of  the  public; 
and  so  there  may  be  two  classes  of  public  places,  one  public  in  itself  5  and  the 


1.  Separate  Parts  of  Same  Building.  —  Dale  v. 
State,  27  Ala.  31;  Wilson  v.  State,  31  Ala.  371. 

A  room  rented  and  occupied  by  one  person 
as  a  bedroom  does  not  partake  of  the  character 
of  another  part  of  the  same  building  used  as  a 
public  house  within  the  meaning  of  Code  Ala.  . 
(1S86),  §  4057  (Code  1896,  §  4797),  relating  to  the 
offense  of  playing  a  game  in  a  public  house. 
Skinner  v.  State.  87  Ala.  105. 

In  Shihagan  v.  State,  g  Tex.  430,  it  was  held 
that  a  room  in  a  court  house  might  even  be 
rented  to  an  individual  and  thereby  cease  to 
be  public. 

2.  Extended  to  All  Portions  of  Building  under 
Control  of  Same  Person.  —  Huffman  v.  State,  28 
Ala.  48;  Sweeney  v.  State,  28  Ala.  47;  Arnold 
v.  State,  29  Ala.  46;  Huffman  v.  State,  30  Ala. 
532;  Cochran  v.  State,  30  Ala.  542;  Moore  v. 
State,  30  Ala.  550;  Wilson  v.  State,  31  Ala. 
371;  Redditt  v.  State,  17  Tex.  610.  See  also 
Burnett  v.  State,  30  Ala.  19;  Cole  v.  State,  9 
Tex.  42;  State  v.  Alvey,  26  Tex.  155. 

Rooms  attached  to  public  houses  and  used 
by  the  occupants  of  such  public  houses  for 
merely  domestic  purposes  have  been  held  to 
be  public  houses.  Thus  a  room  connected 
with  a  country  store  and  used  by  the  proprie- 
tor as  a  sleeping  apartment,  Huffman  v.  State, 
30  Ala.  532;  a  room  adjoining  a  broker's  office 
and  used  as  a  bedroom  for  a  member  of  the 
broker's  family,  Wilson  v.  State,  31  Ala.  371; 
and  a  room  oyer  a  saddler's  shop  and  used  as 
a  sleeping  room  by  a  journeyman  of  the  pro- 
prietor, Bentley  v.  State,  32  Ala.  596,  have 
been  held  to  be  within  the  prohibition  of  the 
statute. 

3.  After  Business  Hours.  —  In  Skinners.  State 
30  Ala.  524,  a  dry-goods  store  was  held  to  be 
a  public  house,  though  the  gaming  therein 
was  by  night  after  the  doors  and  windows 
were  closed,  and  no  other  persons  than  the 
players  were  present.  See  also  Huffman  v. 
State,  30  Ala.  532. 

In  Galloway  v.  State,  (Tex.  Crim.  1894) 
26  S.  W.  Rep.  67,  it  was  held  that  an  opera 
house  in  which  there  had  been  only  two 
theatrical  performances  in  six  months,  and 
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which  was  kept  closed  except  on  such  occa- 
sions, and  in  which  only  a  single  game  of 
cards  had  been  played,  was  not  a  "  public 
house  "  within  the  meaning  of  Pen.  Code 
Tex.,  art.  355  (Pen.  Code  1895,  art.  379),  pro- 
hibiting card  playing  in  public  houses 

4.  Public  Places.  —  Smith  v.  State,  52  Ala. 
3S4;  Parker  v.  State,  26  Tex.  204. 

Questions  of  Law  or  Fact.  —  The  question 
whether  a  place  is  public  or  not  is  a  question 
of  fact  or  a  mixed  question  of  law  and  fact, 
and  should  be  submitted  to  the  jury  under 
proper  instructions.  Jackson  v.  State,  117 
Ala.  155;  Parker  v.  State,  26  Tex.  204;  Sisk  v. 
State,  35  Tex.  Crim.  462. 

In  State  v.  Alvey,  26  Tex.  155,  the  court  said 
that  the  statute  on  gaming  has  declared  cer- 
tain  houses  to  be  public  houses,  and  the  courts 
will  judicially  recognize  such  houses  to  be 
public  houses  without  averment  to  that  effect; 
but  as  to  the  character  of  houses  or  places 
other  than  those  specified  in  the  act,  the  courts 
cannot  take  judicial  cognizance  whether  they 
are  public  or  private,  and  the  question  is  one 
of  fact  for  the  decision  of  the  jury. 

In  Shihagen  v.  State,  qTex.  430,  it  was  held 
that  whether  any  specified  house  is  public, 
within  the  meaning  of  the  statute,  is  a  ques- 
tion of  law,  but  whether  a  place  is  public  is  in 
general  a  question  of  fact. 

5.  Parts  of  Buildings  Belonging  to  the  Public 
Held  Public  Places.  —  A  jury  room  forming  part 
of  a  court  house,  though  occupied  as  a  sleep- 
ing apartment.  Wilcox  v  State,  26  Tex.  145. 
Compare  Shihagan  v.  State,  9  Tex.  430. 

A  disused  jail  house  occasionally  occupied 
by  guards  summoned  by  the  jailer  to  guard 
prisoners  confined  in  the  new  jail.  Walkers. 
Com.,  2  Va.  Cas.  515. 

Boom  Connected  with  Public  Office  Held  Not 
Public  Place.  —  A  room  back  of  the  office  of  a 
register  in  chancery,  occupied  by  the  register 
as  a  bedroom,  which,  though  communicating 
with  the  office  by  a  door,  was  approached 
from  the  rear  by  invited  guests  who  played 
cards  therein,  was  held  not  a  public  place. 
Roquemore  v.  State,  19  Ala.  528. 
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other  made  so  by  the  assemblage  of  people  who  go  there  without  invitation 
and  without  restraint.1 

b.  Public  Right  of  Access  to  Place.  —  To  render  a  place  a  public  place 
it  is  not  necessary  that  the  general  public  shall  have  the  right  of  access  thereto. 
It  is  sufficient  if  persons  are  permitted  to  go  there  without  invitation  and 
without  restraint,  and  under  such  cifcumstances  a  private  residence  may  become 
a  public  place.3 

Private  Assemblage.  —  The  assemblage  of  persons  by  invitation  at  a  private 
house  or  room  will  not  constitute  such  house  or  room  a  public  place,  uninvited 
persons  not  being  permitted  to  resort  there.3 

c.  Places  of  Business.  —  Places  of  business  to  which  the  public  are 
impliedly  invited  for  the  transaction  of  business  are,  during  the  business  hours, 


A  Railway  Platform  is,  it  seems,  a  public 
place.    In  re  Davis,  2  H.  &  N.  149. 

A  Ferryboat  has  been  held  a  public  place, 
when  used  lor  gaming  on  a  Sunday  during  a 
flood  at  a  time  when  it  was  not  being  employed 
to  carry  passengers  and  was  not  attached  to 
either  bank.    Dickey  v.  State,  68  Ala.  508. 

A  Steamboat  Employed  in  Carrying  Freight  and 
Passengers  is  a  public  place,  within  the  mean- 
ing of  the  statute.  Coleman  v.  State,  13  Ala. 
602. 

A  Railway  Carriage  While  Traveling  on  its 
Journey  is  an  "  open  and  public  place  "  or  an 
"  open  place  to  which  the  public  have  or  are 
permitted  to  have  access,"  as  those  expres- 
sions are  used  in  the  statute  36  &  37  Vict., 
c.  38,  forbidding  gaming  in  such  places.  Lang- 
rish  v.  Archer,  10  Q.  B.  D.  44,  15  Cox  C.  C.  194. 

But  it  seems  that  a  railway  carriage  not  in 
use  is  not  a  public  place  within  the  meaning 
of  such  expression.  In  re  Freestone,  1  H.  & 
N.  93,  2  Jur.  N.  S.  525. 

1.  Places  Made  Public  by  the  Assemblage  of 
People. — 'Campbell  v.  State,  17  Ala.  369;  Cole- 
man v.  State,  20  Ala.  51;  Mills  v.  State,  20 
Ala.  86;  Windham  v.  State,  26  Ala.  69;  White 
v.  State,  (Tex.  Crim.  1898)  45  S.  W.  Rep.  702; 
Bishop  v.  Com.,  13  Gratt.  (Va.)  785. 

In  Parker  v.  State,  26  Tex.  204,  it  was  held 
that  the  term  "  public  place  "  does  not  mean  a 
place  devoted  solely  to  the  uses  of  the  public, 
but  a  place  which  is  in  point  of  fact  public,  as 
distinguished  from  private  —  a  place  visited 
by  many  persons  and  usually  accessible  to  the 
neighboring  public. 

In  Coleman  v.  State,  20  Ala.  51,  it  was  held 
that  if  the  occupant  of  a  room  is  in  the  con- 
stant habit  of  inviting  a  number  of  persons  to 
assemble  there,  and  others  are  allowed  to  go 
without  being  invited  and  without  restraint, 
the  room  may  thereby  become  a  public  place. 

In  Campbell  v.  State,  17  Ala.  369,  the  gam- 
ing took  ptace  in  a  shoemaker's  shop,  at  night. 
Ten  or  twelve  persons  were  engaged  in  play- 
ing, and  "  many  "  persons  passed  in  and  out 
during  the  play,  but  five  or  six  persons  were 
denied  admission.  The  door  of  the  shop  was 
closed.  It  was  held  that  the  shop  was  a  pub- 
lic place  within  the  meaning  of  the  Alabama 
gaming  act. 

2.  Places  to  Which  People  Resort  Without  Re- 
straint.—  Turnbull  v.  Appleton,  45  J.  P.  469; 
Campbell  v.  State,  17  Ala.  369;  Coleman  v. 
State,  20  Ala.  51;  Nickols  v.  State,  111  Ala.  58; 
Thompson  v.  State,  99  Ala.  173;  Goldstein  v. 
State,  (Tex.  Crim.  1896)  35  S.  W.  Rep.  289; 


Rambo  v.  State,  (Tex.  Crim.  1894)  24  S.  W. 
Rep.  650;  State  v.  Brast,  31  W.  Va.  384. 

Bedroom  Used  as  Common  Gaming  Room.  —  An  v 
house  to  which  all  who  may  wish  can  go, 
night  or  day,  and  engage  in  gaming  in  its 
various  forms,  is  a  public  place  within  the 
meaning  of  the  Alabama  statute,  now  em- 
bodied in  Crim.  Code  1896,  §  4792.  The  facts 
that  its  proprietor  uses  it  as  a  bedroom  as  well 
as  a  gaming  room,  and  that  entrance  can  be 
gained  only  by  knocking  at  the  door  when 
it  is  opened  from  the  inside,  do  not  relieve  it 
from  the  character  of  a  public  place.  Smith 
v.  State,  52  Ala.  384. 

Entertainment  in  Private  House  for  Purpose  of 
Profit.  — In  White  v.  State,  (Tex.  Crim.  1898) 
45  S.  W.  Rep.  702,  it  was  held  that  a  pri- 
vate residence,  at  which  an  entertainment 
was  given  by  the  owner  for  the  purpose  of 
profit  arising  out  of  the  sale  of  refreshments, 
knicknacks,  etc.,  to  the  persons  attending,  to 
which  the  public  indiscriminately  were  in- 
vited, and  at  which  persons  generally,  within 
a  distance  of  twelve  miles,  were  present, 
thereby  became  a  public  place. 

3.  Private  Assemblage.  —  Lowrie  v.  State,  43 
Tex.  602;  Purcell  v.  Com.,  14  Gratt.  (Va.)  679. 

In  State  v.  Brast,  31  W.  Va.  380,  it  was  held 
that  a  room  in  a  hotel  the  door  of  which  was 
locked  and  to  which  uninvited  persons  were 
not  permitted  to  resort  was  not  a  public  place. 

Private  Social  Gathering.  —  In  Coleman  v. 
State,  20  Ala.  51,  it  was  held  that  the  assem- 
blage of  eight  or  ten  persons,  by  invitation,  at 
a  private  house,  to  which  the  public  have  not 
the  right  to  go,  for  the  purpose  of  playing 
cards  or  participating  in  social  amusements, 
does  not  constitute  such  house  a  public  place 
within  the  statute  against  gaming.  See  also 
White  v.  State,  (Tex.  Crim.  1898}  45  S.  W.  Rep. 
702;  Miller  v.  State,  35  Tex.  Crim.  650,  where 
it  was  held  that  unless  a  private  house  be  a 
"  gaming  house,"  gambling  thereat  is  net  in- 
dictable unless  it  is  alleged  and  proved  that 
spirituous  liquors  were  retailed  there. 

A  Club  Room  of  an  association  organized  for 
social  purposes  and  to  encourage  public  enter- 
prises, open  only  to  members  or  invited  guests 
except  when  the  club  had  under  discussion 
some  public  enterprise,  was  held  not  a  public 
place  within  the  meaning  of  Pen.  Code  Tex., 
art.  356  (Pen.  Code  1895,  art.  380),  at  the 
times  when  it  is  not  thrown  open  to  the  pub- 
lic. Grant  v.  State,  33  Tex.  Crim.  527.  Com- 
pare Goldstein  v.  State,  (Tex.  Crim.  1896)  35  S. 
W.  Rep.  289. 
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deemed  public  places,1  but  after  the  business  hours  and  after  such  places  are 
closed  to  the  public,  in  the  absence  of  other  proof,  they  will  be  regarded  as 
private  places.58 

d.  Places  Made  Public  Because  Within  View  of  Other  Places. — 
Again,  a  place  may  be  public  when  playing  thereat  is  within  the  view  of 
persons  assembled  or  who  might  assemble  at  another  place  to  which  the  public 
have  access  ; 3  but  of  course  the  former  place  will  not  become  public  under 
this  principle  unless  the  playing  is  within  the  view  of  persons  who  may 
assemble  at  such  latter  place.4 

e.  Separate  Parts  of  Same  Building.  —  As  in  case  of  public  houses, 
separate  parts  of  the  same  building  under  the  control  of  different  persons  are 
to  be  considered  separate  buildings,  and  therefore  the  fact  that  one  part  is  a 
public  place  by  reason  of  the  business  carried  on  therein  will  not  extend  such 
character  to  another  portion  of  the  building.5 


1.  Places  of  Business.  —  Williams  v.  State, 
(Tex.  Crim.  1896)  34  S.  W.  Rep.  271;  Gom- 
precht  v.  State,  36  Tex.  Crim.  436.  Compare 
Metzer  v.  State,  31  Tex.  Crim.  11 ;  Fossetl  v. 
State,  16  Tex.  App.  375. 

In  Alabama  business  houses  and  offices  are 
held  to  be  "  public  houses,"  but  not  "  public 
places,"  the  statute  prohibiting  gaming  both  in 
any  "  public  house  "  and  in  any  "  public 
place."  Windham  v.  State,  26  Ala.  69;  Mc- 
Cauley  v.  State,  26  Ala.  135;  Smith  v.  State, 
37  Ala.  472. 

Stores  are  public  places  when  open  for  busi- 
ness. Sheppard  v.  State,  I  Tex.  App.  304; 
Windsor  v.  Com.,  4  Leigh  (Va.)  680. 

A  Licensed  Eating  House  was  held  to  be  a  pub- 
lic place  in  Neal  v.  Com.,  22  Grail.  (Va.)  917. 

An  Infirmary  was  held  to  be  a  public  place  in 
Flake  v.  Stale,  19  Ala.  551 

Offices. —  A  lawyer's  office  is  a  public  place 
during  the  hours  of  the  day  when  it  is  open  to 
the  public  for  the  transaction  of  business. 
Parker  v.  State,  26  Tex.  204.  The  same  has 
been  held  with  reference  to  an  insurance 
agent's  office.  Gomprecht  v.  State,  36  Tex. 
Crim.  434. 

2.  After  Business  Hours.  —  Roquemore  v. 
State,  19  Ala.  528;  Burdine  v.  State,  25  Ala. 
60;  Parker  v.  State,  26  Tex.  204;  Purcell  v. 
Com.,  14  Gratt.  (Va.)  679.  See  also  Lowrie  v. 
State,  43  Tex.  602. 

In  Com.  v.  Feazle,  8  Gratt.  (Va.)  585,  it  was 
held  that  a  storehouse  in  a  village  is  no  longer 
a  public  place  late  at  night,  after  persons  cease 
to  come  to  the  store  to  purchase  goods  and  the 
door  is  locked.  See  also  Windsor  v.  Com.,  4 
Leigh  (Va.)  680. 

The  office  of  a  physician,  in  which  he  kept 
his  medicines,  received  professional  calls,  ate, 
and  slept,  was  not  deemed  a  public  place, 
within  the  statute  against  gaming,  when  the 
gaming  occurred  at  night,  and  the  office  was 
closed,  and  but  a  few  persons  were  present  by 
invitation.  Clarke  v.  State,  12  Ala.  492;  Sher- 
rod  v.  State,  25  Ala.  78. 

8.  Places  Within  View  of  Other  Public  Places.  — 
Mills  v.  State,  20  Ala.  86;  Franklin  v.  State,  91 
Ala.  23.  See  also  Henderson  v.  State,  59  Ala. 
89;  and  supra,  this  section,  In  Highway. 

Upon  the  occasion  of  a  public  muster  at  a 
tavern,  certain  persons  were  engaged  in  gam- 
ing in  a  barn  two  hundred  yards  distant  from 
the  tavern  house,  and  in  a  separate  inclosure, 
though  on  the  same  plantation,  the  barn  being 
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sixty  or  seventy  yards  in  the  rear  of  another 
barn  in  which  spirits  were  sold  by  the  tavern 
keeper.  It  was  held  that  the  first-mentioned 
barn  was  a  "  public  place,"  within  the  mean- 
ing of  the  act  to  prevent  unlawful  gaming. 
Farmer  v.  Com.,  8  Leigh  (Va.)  741. 

In  White  v.  State,  (Tex.  Crim.  1898)  45  S. 
W.  Rep.  702,  it  was  held  that,  where  a  pri- 
vate residence  has  become  a  public  place  by 
reason  of  an  entertainment  had  therein,  the 
yard  within  view  of  such  house  also  becomes 
public  so  as  to  warrant  a  conviction  for  gam- 
ing in  the  yard. 

4.  Playing  Must  Be  in  View  of  Public.  —  Smith 
v.  State,  23  Ala.  39;  Glass  v.  State,  30  Ala. 
529;  Graham  v.  State,  105  Ala.  130;  Metzer  v. 
State,  31  Tex.  Crim.  11 ;  Com.  v.  Vandine,  6 
Gratt.  (Va.)  689. 

A  private  shop  near  a  highway',  the  doors  of 
which  are  closed  and  the  gaming  shut  out 
from  the  view  of  the  public,  is  not  a  public 
place.    Graham  v.  State,  105  Ala.  130. 

Secluded  Outdoor  Places.  —  A  quiet,  secluded 
place  in  a  dense  thicket  of  brush,  one  hundred 
and  fifty  yards  from  a  settlement  road  running 
by  it,  and  with  no  house  near  it,  is  not  a  pub- 
lic place  within  the  statute  prohibiting  gaming 
in  a  public  place.  Gerrells  v.  State,  (Tex. 
Crim.  1894)  26  S.  W.  Rep.  394.  See  also 
Bythwood  v.  Slate,  20  Ala.  47. 

A  place  in  the  woods  so  distant  from  any 
house  or  road  as  not  to  be  visible  therefrom  is 
not  a  public  place  within  the  meaning  of  the 
law,  without  proof  that  persons  generally  re- 
sorted there  for  the  purpose  of  playing  cards 
or  for  other  purposes.  Bledsoe  ».  State.  21 
Tex.  223. 

Pasture  Not  Necessarily  a  Public  Place. —  In 

Crutcher  v.  State,  (Tex.  Crim.  i8gS)  45  S.  W. 
Rep.  594,  it  was  held  that  an  open  pasture 
where  a  few  persons  resorted  for  the  purpose 
of  gaming  was  not  a  public  place  within 
the  meaning  of  the  Texas  statute  prohibiting 
gaming  in  certain  specified  places  ffnd  in  any 
"  other  public  place,"  and  it  was  further  held 
that  to  give  such  place  the  character  of  a  pub- 
lic place  on  account  of  its  being  resorted  to 
for  the  purpose  of  gaming  it  must  have  been 
used  by  gamblers  generally  and  indiscrimi- 
nately for  the  purpose  of  gaming. 

5.  Separate  Parts  of  Same  Building.  —  In  Holtz- 
claw  v.  State,  26  Tex.  682,  it  was  held  that  the 
occupation  by  the  renter  of  the  lower  story  of 
a  house  as  a  store  does  not  give  the  character 

Volume  XIV. 


Particular  Games  Prohibited. 


GAMING. 


In  General. 


/.  Time  of  Publicity.  —  To  render  a  place  public  within  the  meaning  of 
the  statute  it  is  also  necessary  that  it  be  public  at  the  time  when  the  gaming 
is  going  on.1 

g.  "OTHER  PUBLIC  PLACES."  —  Where  a  statutory  prohibition  against  gam- 
ing in  certain  specified  places  is  followed  by  a  more  comprehensive  prohibition, 
such  as  a  prohibition  against  gaming  in  any  "  other  public  place,"  the  general 
term  "other  public  place"  cannot  be  construed  so  as  to  include  any  of  the 
specifically  prohibited  places,  though  such  places  are  in  fact  public  places.2 

V.  Particular  Games  Prohibited  —  1.  In  General.  —  Where  the  statutes 
prohibit  betting  on  any  game,  the  word  "  game  "  has  a  broad  and  comprehensive 
signification  and  includes  any  contest  for  superiority  or  success  in  any  trial  of 
chance,  skill,  endurance,  or  strength.3 

of  a  public  place,  w  ithin  the  meaning  ot  Pen. 
Code,  art.  410,  in  force  in  1863,  to  a  room  in 
the  upper  story  not  within  the  control  of  the 
renter  nor  connected  with  his  storeroom,  nor 
used  for  any  of  the  purposes  of  the  store. 

1.  Place  Must  Be  Public  at  Time  of  Play.  — 
State  v.  Coleman,  3  Ala.  14;  Bishop  v.  Com., 
13  Gratt.  (Va.)  785;  Windsor  v.  Com.,  4  Leigh 
(Va.)  6S0;  Com.  v.  Feazle,  8  Gratt.  (Va.)  585; 
State  v.  Brast,  31  W.  Va.  380. 

A  Church  may  be  a  public  place  while  the 
public  are  assembled  there  for  religious  wor- 
ship or  other  purpose  or  while  so  assembling 
or  afterwards  dispersing,  yet  at  all  other  times 
it  may  be  a  strictly  private  place.  Bishop  v. 
Com.,  13  Gratt.  (Va.)  785. 

2.  Other  Public  Places.  —  Glass  v.  State,  30 
Ala.  529;  Mills  v.  State,  20  Ala.  86;  Windham 
v.  State,  26  Ala.  69;  Brown  v.  State,  27  Ala. 
47;  Sweeney  v.  State,  28  Ala.  47;  Huffman  v. 
State,  28  Ala.  48;  Smith  v.  State,  37  Ala.  472. 
See  also  Burdine  v.  State,  25  Ala.  60;  Sherrod 
v.  State,  25  Ala.  78;  Roquemore  v.  State,  19 
Ala.  528;  Clarke  v.  State,  12  Ala.  492.  But 
see  a  contrary  doctrine  where  the  indictment 
is  for  betting  at  a  game  of  cards  played  at  an 
unlawful  place.  Napier  v.  State;  50  Ala.  168; 
Ray  v.  State,  50  Ala.  172. 

A  lawyer's  office,  though  a  "  public  house  " 
within  the  Alabama  statute  against  gaming,  is 
not  a  "  public  place."  McCauley  v.  State,  26 
Ala.  135;  Smith  v.  State,  37  Ala.  472. 

In  Bush  v.  Slate,  18  Ala.  415,  the  statute  pro- 
hibited playing  cards  in  any  tavern,  highway, 
or  other  public  place.  The  defendant  was  in- 
dicted for  playing  in  a  public  place.  It  was 
held  that  he  could  not  be  convicted  on  proof 
of  playing  in  a  highway.  See  also  State  v. 
Plunket,  2  Stew.  (Ala.)  ri. 

3.  A  "  Gift  Enterprise,"  in  which  a  tradesman 
sells  his  wares  at  market  value,  and  by  way  of 
inducement  to  purchase  gives  to  each  customer 
a  ticket  whereby  he  is  entitled  to  a  chance  to 
win  certain  articles,  the  result  to  be  determined 
by  chance,  is  a  game,  and  all  persons  aiding 
or  abetting  in  the  transaction  are  liable  to  in- 
dictment for  gaming.  Bell  v.  State,  5  Sneed 
(Tenn.)  507.  See  also  Com.  v.  Emerson,  165 
Mass.  146;  Eubanks  v.  State,  3  Heisk.  (Tenn.) 
488;  and  see  Gift  Enterprise,  post. 

Billiards  and  Similar  Games.  —  State  v.  Hope, 
15  Ind.  474;  State  v.  Jackson,  39  Mo.  420; 
Crow  v.  State,  6  Tex.  334;  Smith  v.  State,  17 
Tex.  igi;  Barker  v.  State,  12  Tex.  273;  Estes 
v.  State,  10  Tex.  300;  State  v.  Bristow,4i  Tex. 
146. 

In  State  v.  Miller,  53  Iowa  154,  the  game  of 


billiards  was  held  to  be  a  "  game  "  within  the 
meaning  of  Code  Iowa  (1873),  §  402S  (Code 
1897,  £  4964),  prohibiting  persons  from  play- 
ing at  "  any  game  "  for  any  sum  of  money, 
etc. 

In  Neal  v.  Com.,  22  Gratt.  (Va.)  917,  the 
game  of  bagatelle  was  held  to  be  a  game 
within  the  meaning  of  Code  Va.,  c.  198,  55  4, 
p.  806,  in  force  in  1872  (Code  1887,  §  3818),  mak- 
ing it  unlawful  for  any  person  to  bet  at  any 
game  except  bowls,  etc.,  at  any  ordinary  race- 
field  or  other  public  place. 

Under  the  Texas  Penal  Code,  betting  on  the 
game  of  pool  is  forbidden,  whether  the  pool 
table  is  exhibited  for  the  purpose  of  gaming 
or  kept  for  the  purpose  of  amusement. 
Thompson  v.  State,  (Tex.  Crim.  1894)  28  S.  W. 
Rep.  684;  Tutlle  v.  State,  1  Tex.  App.  365; 
Hall  v.  State,  (Tex.  Crim.  1896)  34  S.  W.  Rep. 
122. 

Baseball.  —  In  Mace  v.  State,  58  Ark.  79,  the 
game  of  baseball  was  held  to  be  within  the 
prohibition  of  Mansf.  Dig.  Ark.,  §  1835, 
against  betting  "  on  any  game  of  hazard  or 
skill."  See  also  People  v.  Weithoff,  51  Mich. 
203,  47  Am.  Rep.  557. 

Policy. —  In  Com.  v.  Baker,  155  Mass.  287, 
it  was  held  that  it  was  a  question  for  the  jury 
whether  "  policy  "  was  "  illegal  gaming  " 
within  the  meaning  of  Pub.  Stat.  Mass.,  c.  101, 
>5  6,  providing  that  all  buildings  resorted  to 
for  illegal  gaming  shall  be  deemed  common 
n  uisances. 

In  State  v.  Lark.  3  Ohio  N.  P.  155,  4  Ohio 
Dec.  241,  it  was  held  that  playing  the  game  of 
polic)^,  which  is  a  species  of  lottery  and  ia 
which  skill  forms  no  part,  is  not  "  gambling  " 
within  Bates's  Annot.  Stat.  Ohio  (1897),  §  6932, 
and  a  prosecution  therefor  can  be  had  only 
under  section  6931. 

Shooting  Matches.  —  In  Myers  v.  State,  3 
Sneed  (Tenn.)  98,  it  was  held  that  a  statute 
prohibiting  betting  on  cards,  dice,  horse  rac- 
ing, or  "  any  other  species  of  gaming,"  in- 
cluded betting  on  shooting  matches.  See  also 
State  v.  Bess,  5  Coldw.  (Tenn.)  55. 

Foot  Race.  —  In  Swaggard  v.  Hancock,  25 
Mo.  App.  596,  it  was  held  that  a  foot  race  was 
a  game  within  the  meaning  of  Rev.  Stat.  Mo. 
(1879),  8  5720  (Rev.  Stat.  1S89,  £  5209),  provid- 
ing that  any  person  who  shall  lose  any  money 
at  any  "  game  "  may  recover  it.  See  also 
Lynall  v.  Longbothom,  2  Wils.  36;  Jones  v. 
Cavanaugh,  149  Mass.  124. 

Cock    Fighting.  —  In    Bagley    v.    State,  1 
Humph.  (Tenn.)  486,  betting  upon  a  cock  tight 
was  held  to  be  gaming  within  the  meaning  of 
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Horse  Racing.  —  The  decisions  on  the  question  whether  a  horse  race  is  a  game 
are  conflicting.  It  is  held  in  some  jurisdictions  that  such  a  race  is  not  a  game,1 
but  the  weight  of  authority  is  to  the  contrary.2 

Elections.  —  The  term  "game"  cannot  be  made  to  include  elections.3 
2,  Games  of  Chance.  —  The  statutes  in  some  jurisdictions  prohibit  the  main- 
tenance of  or  betting  upon  games  of  chance.  The  term  "game  of  chance" 
has  no  technical  meaning  as  a  legal  expression.  It  must  receive  the  construc- 
tion which  persons  conversant  with  games  or  the  world  at  large  give  to  it  in 
classing  the  different  kinds  of  games,  and  will  include  only  such  games  as  are 
determined  entirely  or  in  part  by  lot,  or  mere  luck,  and  in  which  judgment, 
practice,  skill,  or  adroitness  has  honestly  no  office  at  all  or  is  thwarted  by 
chance;  thus  dividing  games  into  two  classes,  the  one  games  of  chance,  the 
other  games  of  skill.*    And  it  seems  that  the  question  whether  a  particular 


Act  1803,  c.  12,  which  made  it  indictable  for 
any  person  to  play  within  the  meaning  of  Act 
1799,  c.  8,  which  prohibited  betting  at  any 
"  game  of  hazard  and  address  "  or  any 
"  other  species  "  of  gaming.  See  also  Rex  v. 
Howel,  3  Keb.  465,  510;  Squires  v.  Whisken,  3 
Campb.  140;  Com.  v.  Tilton,  8  Met.  (Mass.) 
232;  Johnson  v.  State,  4  Sneed  (Tenn.)  614. 

1.  Horse  Racing  Not  a  Game.  —  Harless  v.  U. 
S.,  I  Morr.  (Iowa)  169;  Cheek  v.  Com.,  79  Ky. 
359;  McElroy  v.  Carmichael,  6  Tex.  456. 

In  State  v.  Rorie,  23  Ark.  726,  it  was  held 
that  a  horse  race  was  not  a"  game"  within 
the  meaning  of  Gould's  Dig.  Ark.,  §§  9,  10, 
p.  371,  prohibiting  the  betting  of  money  on 
"  any  game  of  hazard  or  skill." 

In  Com.  v.  Shelton,  8  Gratt.  (Va.)  592,  it 
was  held  that  betting  on  a  horse  race  was  not 
betting  on  a  "  game  "  within  the  meaning  of 
Act  Va.  March  14,  1848,  c.  10,  §  5,  providing 
that  "  any  free  person  who  at  any  ordinary, 
race  field,  or  public  place  shall  play  at  any 
game  whatever,  except  bowls,  *  *  *  or 
bet  on  the  hands  or  sides  of  others  who  do 
play,  shall  be  punished,"  etc. 

2.  Horse  Racing  Held  to  Be  a  Game  —  England. 
—  Blaxton  v.  Pye,  2  Wils.  309;  Lynall  v. 
Longbothom,  2  Wils.  36;  Goodburn  v.  Marley, 
2  Stra.  1159. 

United  States.  —  Stone:  v.  Clay,  61  Fed.  Rt  p. 
889. 

Georgia.  —  Dyer  v.  Benson,  69  Ga.  609. 

Illinois.  —  Tatman  v.  Strader,  23  111.  493; 
Mosher  v.  Griffin,  51  111.  184,  99  Am.  Dec.  541; 
Garrison  v.  McGregor,  51  111.  473;  Richardson 
v.  Kelly,  85  111.  491;  Shaft ner  v.  Pinchback, 
133  111.  410,  23  Am.  St.  Rep.  624;  Swigart  v. 
People,  50  111.  App.  181,  154  111.  284. 

Indiana.  —  Wade  v.  Deming,  9  Ind.  35; 
Cheesum  v.  State,  8  Blackf.  (Ind.)  332,  44  Am. 
Dec.  771;  Watson  v.  State,  3  Ind.  124. 

Maine.  —  Ellis  v.  Beale,  18  Me.  337,  36  Am. 
Dec.  726. 

Massachusetts.  —  Grace  v.  M'Elroy,  1  Allen 
(Mass.)  563. 

Michigan.  —  People  v.  Weithoff,  51  Mich. 
203,  47  Am.  Rep.  557. 

Minnesota.  —  State  v.  Shaw,  39  Minn.  153. 

Missouri.  —  Shropshire  v.  Glascock,  4  Mo. 
536,  31  Am.  Dec.  189;  Boynton  v.  Curie,  4  Mo. 
600;  Swaggard  v.  Hancock,  25  Mo.  App.  596. 

Tennessee.  —  Edwards  v.  State,  8  Lea  (Tenn.) 
411;  State  v.  Smith,  2  Yerg.  (Tenn.)  272. 

3.  Elections.  —  State  v.  Smith,  Meigs  (Tenn.) 
99  33  Am.  Dec.  132;  State  v.  Henderson,  47 
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Ind.  127;  Hickerson  v.  Benson,  8  Mo.  8,  40 
Am.  Dec.  115.  See  also  Woodcock  v.  Mc- 
Queen, n  ind.  14;  M'Hatton  v.  Bates,  4 
Blackf.  (Ind.)  63. 

4.  Games  of  Chance.  —  Harless  v.  U.  S.,  r 
Morr.  (Iowa)  169;  Wortham  v.  State,  59  Miss. 
179;  Glascock  v.  State,  10  Mo.  508;  State  v. 
Gupton,  8  Ired.  L.  (30  N.  Car.)  271;  State  v. 
King,  113  N.  Car.  631;  State  v.  De  Boy,  117  N. 
Car.  702.  See  also  the  title  Gaming  Houses, 
post,  subdiv.  IV.  1.  h.  Games  of  Chance  or 
Skill, 

In  State  v.  Gupton,  8  Ired.  L.  (30  N.  Car.) 
271,  Ruffin,  C.  J.,  after  giving  substantially  the 
definition  of  gaming  contained  in  the  text,  ob- 
served: "  As  intelligible  examples,  the  games 
with  dice,  which  are  determined  by  throwing 
only,  and  those  in  which  the  throw  of  the  dice 
regulates  the  play.orthehand  atcards depends 
upon  a  dealing  with  the  face  down,  exhibit 
the  two  classes  of  games  of  chance.  A  game 
of  skill,  on  the  other  hand,  is  one  in  which 
nothing  is  left  to  chance;  but  superior  knowl. 
edge  and  attention,  or  superior  strength,  agil- 
ity, and  practice,  gain  the  victory.  Of  this 
kind  of  games,  chess,  draughts  or  checkers, 
billiards,  fives,  bowls,  and  quoits  may  be  cited 
as  examples." 

Billiards  has  been  held  not  a  game  of  chance 
within  Code  Miss.  (1880),  §  1121.  Voortham 
v.  State,  59  Misp.  179. 

Pool.  —  But  a  contrary  decision  as  to  pool 
has  been  made  in  Missouri,  under  Rev.  Code 
Mo.,  1855,  art.  8,  §  17.  State  v.  Jackson,  39 
Mo.  420. 

Pigeon  Hole.  —  In  Com.  v.  Branham,  3  Bush 
(Ky.)  2,  the  fact  that  a  game  called  "  pigeon 
hole  "  was  a  game  of  chance  was  admiued  by 
demurrer.  But  the  court  will  not  take  judicial 
notice  that  a  game  is  one  of  chance.  Montee 
v.  Com.,  3  J.  J.  Marsh.  (Ky.)  132. 

Tenpins  is  not  a  "  game  of  chance  "  within 
the  meaning  of  the  North  Carolina  statute 
(Acts  1891,  c.  29),  making  it  unlawful  for  any 
person  to  play  at  a  game  of  chance  at  which 
property  or  other  thing  of  value  is  bet.  State 
v.  King,  113  N.  Car.  631.  See  also  State  v. 
Gupton,  8  Ired.  L.  (30  N.  Car.)  271. 

Wheel  of  Fortune.  —  In  Atkins  v.  State,  95 
Tenn.  474,  a  wheel  of  fortune  known  as  a  "  six 
wheel  "  was  held  to  be  within  M.  &  V.  Code 
Tenn.,  §  5688,  making  it  a  misdemeanor  to 
play  at  any  game  of  hazard,  for  money  or 
other  valuable  thing. 

A  Lottery  has  been  held  to  be  a  game  of  haz- 
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game  is  or  is  not  a  game  of  chance  is  for  the  jury.1 

3.  Games  Played  with  Dice.  —  Games  played  with  dice  within  the  meaning 
of  statutes  prohibiting  such  games,  have  been  held  to  include  a  raffle  where 
the  winner  is  determined  by  throwing  dice.2  However,  though  dice  be  used 
in  playing  a  game,  the  game  will  not  thereby  necessarily  become  a  game 
played  with  dice.3 

4.  Gaming  Tables,  Banks,  and  Banking  Games  —  Banking  Games.  —  A  banking 
game  within  the  meaning  of  a  statute  prohibiting  betting  on  or  exhibition  of 
such  games,  may  be  defined  as  a  game  conducted  by  one  or  more  persons 
where  there  is  a  fund  against  which  everybody  has  the  right  to  bet,  the  bank 
being  responsible  for  the  payment  of  all  bets  and  taking  all  that  is  won.4 

Gaming  Tables.  —  The  Alabama  statute  prohibiting  the  "  keeping  or  exhibiting 
any  table  for  gaming  of  whatsoever  name,  kind,  or  description,"  is  aimed  at 
the  use  to  which  the  table  is  appropriated,  and  any  table  used  for  gaming, 
without  regard  to  its  appliances  or  adaptation  to  any  particular  game,  is  included 
in  the  statute.5    In  other  jurisdictions  the  statutes  prohibit  the  betting  upon 


ard.  Bell  v.  State,  5  Sneed  (Tenn.)  507;  State 
v.  Smith,  2  Yerg.  (Tenn.)  272. 

Rondo.  —  In  Glascock  v.  State,  10  Mo.  508,  a 
verdict  finding  that  the  game  of  "  rondo  "  was 
a  game  of  chance  was  sustained. 

All  Games  of  Cards,  when  from  their  nature 
cards  must  be  drawn  and  dealt  out  to  the  play- 
ers, who  cannot  anticipate  what  ones  may  be 
received  by  each,  are  necessarily  games  of 
chance.  Eubanks  v.  State,  5  Mo.  450;  State 
v.  Taylor,  in  N.  Car.  680. 

Throwing  Dice  is  a  game  of  chance  when  the 
winner  is  determined  by  the  chance  of  the 
throw.    State  v.  De  Boy,  117  N.  Car.  702. 

Raffles.  —  Act  N.  Car.  1891,  c.  29,  making  it 
unlawful  "  for  any  person  to  play  at  any  game 
of  chance  at  which  money,  property,  or  other 
thing  of  value  is  bet,"  includes  raffles  of  all 
kinds.    State  v.  De  Boy,  117  N.  Car.  702. 

Shooting  Matches.  —  In  State  v.  De  Boy,  117 
N.  Car.  702,  the  court  said  that  shooting 
matches  were  not  games  of  chance 

Horse  Race. —  Horse  racing  is  not  a  game  of 
chance  within  the  meaning  of  a  statute  prohib- 
iting betting  on  a  game  of  chance.  Harless 
v.  U.  S.,  1  Morr.  (Iowa)  169.  See  also  James 
v.  State,  63  Md.  242. 

Dog  Race.  —  And  it  has  also  been  held  that 
betting  on  a  dog  race  was  not  betting  on  a 
game  of  chance.  Hirst  v.  Molesbury,  L.  R.  6 
Q.  B.  130,  19  W.  R.  246,  40  L.  J.  M.  C.  76,  23 
L.  T.  N.  S.  55. 

1.  Character  of  Game  Is  for  Jury.  —  Glascock 
v.  State,  10  Mo.  508;  State  v.  Bishop,  8  Ired. 
L.  (30  N.  Car.)  266. 

2.  Games  Played  with  Dice  May  Include  Raffle. 
—  Jones  v.  State,  26  Ala.  155;  Mclnnis  v. 
State,  51  Ala.  23;  Johnson  v.  State,  83  Ala.  65. 

Pen.  Code  Tex.,  art.  353  (Pen.  Code  1895, 
art-  375).  does  not  inhibit  raffling,  unless  the 
article  raffled  exceeds  in  value  the  sum  of  five 
hundred  dollars.  But  the  Acl  of  March  5, 
1881,  inhibits  betting  on  any  game  played 
with  dice  or  dominoes,  unless  played  at  a  pri- 
vate house.  Under  this  law,  a  raffle  for  a  gun 
of  the  value  of  seven  dollars,  played  with  dice 
at  a  saloon,  is  a  betting  within  the  purview  of 
the  law.  Nor  does  it  make  any  difference 
whether  the  betting  or  raffle  be  for  religious, 
benevolent,  or  profane  purposes.  Long  v. 
State,  22  Tex.  App.  194,  58  Am.  Rep.  633. 
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3.  Thus  Backgammon  has  been  held  not  to  be 
a  "  game  played  with  dice  "  under  Rev.  Code 
Ala.,  §  3620,  in  force  in  1876  (Crim.  Code  1896, 
§  4792).  Wetmore  v.  State,  55  Ala.  198.  See 
this  case  quoted  from  under  Backgammon, 
irol.  3,  p.  525. 

Game  Played  with  Dice  Distinct  from  Banking 
Game.  —  In  Shaw  v.  State,  35  Tex.  Crim. 
394,  it  was  held  that  a  conviction  of  betting  at 
dice  at  a  place  other  than  a  private  residence 
was  not  authorized  where  the  evidence  showed 
that  the  defendant  threw  the  dice,  look  all  the 
bets,  stood  behind  the  table,  and  was  "  one 
against  the  many,"  as  the  evidence  showed 
that  the  game  was  a  banking  game,  and  that 
the  defendant  was  the  dealer,  and  therefore 
guilty  of  keeping  a  banking  game.  See  also 
Askey  v.  State,  20  Tex.  App.  443. 

4.  Banking  Games.  —  People  v.  Carroll,  80 
Cal.  153;  Askey  v.  State,  20  Tex.  App.  443; 
Bell  v.  State,  32  Tex.  Crim.  187;  Shaw  v.  State, 
35  Tex.  Crim.  394;  Stearnes  v.  State,  21  Tex. 
692. 

In  Ritte  v.  Com.,  18  B.  Mon.  (Ky.)  40,  the 
Court  of  Appeals  of  Kentucky  spoke  of  "  bank- 
ing games,  such  as  faro,  roulette,  and  other 
games  where  there  is  a  fund  of  money  offered 
and  ready  to  be  staked  on  all  bets  others  may 
choose  to  make  against  the  banker  on  the 
game,  which  he  shall  exhibit  to  entice  bets." 

Question  of  law.  —  The  question  whether  a 
game  of  a  specified  character  is  or  is  not  a 
banking  game  is  a  question  of  law.  People  v. 
Carroll,  80  Cal.  153.  Compare  People  v.  Sam 
Lung,  70  Cal.  515. 

5.  Gaming  Tables  —  Alabama.  —  Toney  v. 
State,  61  Ala.  1 ;  Wren  v.  State,  70  Ala.  1 ;  Bibb 
v.  State,  83  Ala.  84,  84  Ala.  13.  See  also  Smith 
v.  Com., 3  Ky.  L.  Rep.  249;  and  thetitle  Gaming 
Houses,  post,  subdiv.  Gaming  Tables,  Banks, 
and  Other  Devices. 

The  Alabama  statute  (now  Code  1895, §  4795), 
prohibiting  the  keeping  or  exhibition  of  gam- 
ing tables,  "  of  whatever  name,  kind,  or  de- 
scription," includes  not  only  the  keeping  of 
tables  on  which  banking  games  are  played, 
but  also  tables  on  which  games  of  cards  like 
draw  poker  are  played.  Wren  v.  State,  70 
Ala.  t. 

The  definition  of  a  gaming  table  under  the 
Act  of  Congress  of  Jan.  31,  1883.  declaring  any 
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or  the  setting  up  or  exhibition  of  any  "gaming  table  or  bank,"  and  it  is  held 
that  to  render  a  table  a  "  gaming  table  "  within  the  provision  of  such  statutes, 
it  must  be  one  upon  which  banking  games  are  played.1 

5.  "  Other  Games."  —  Where  a  statute  prohibits  betting  upon  or  exhibiting 
certain  specific  games  and  contains  a  further  prohibition  in  general  terms,  such 
general  prohibition  will  be  construed  to  include  only  games  of  a  nature  or  kind 
similar  to  that  of  the  games  specifically  prohibited.2 

6.  Gambling  Devices  —  a.  In  General.  —  Again,  in  some  jurisdictions  the 
statutes  prohibit  betting  upon  or  the  exhibition  of  any  gambling  device.  The 
term  11  gambling  device,"  as  so  used,  has  been  defined  as  any  invention  or  con- 
trivance to  determine  who  wins  or  loses  money  on  a  contest  of  chance.3  It 
will  include  only  such  instruments  or  contrivances  as  are  intended  for  the 
purpose  of  gaming*  and  such  as  are  used  to  determine  the  result  of  the  con- 


game,  device,  or  contrivance  set  up  or  kept 
for  the  purpose  of  gaming,  or  any  gambling 
device  to  which  the  public  may  resort  to  bet 
or  wager  money,  a  gaming  table,  does  not  in- 
volve the  ordinary  mechanical  definition  of  a 
table,  but  includes  all  games,  devices,  or  con- 
trivances. Miller  v.  U.  S.,  6  App.  Cas.  (D. 
C.)  6. 

Keno  — The  game  of  keno  has  been  held  to 
be  within  the  prohibition  of  Rev.  Code  Ala., 
§  3621,  in  force  in  1872  (Crim.  Code  1896, 
8  4795)>  providing  that  any  person  who  ex- 
hibits "  any  table  for  gaming,  of  whatsoever 
name,  kind,  or  description,"  shall  be  punished, 
etc.    Miller  v.  State,  48  Ala.  122. 

1.  Gaming  Tables  Restricted  to  Tables  on  Which 
Banking  Games  Are  Played.  —  Ervine  v.  Com., 
5  Dana  (Ky.)  216;  Estes  v.  State,  10  Tex.  300. 
See  further  the  title  Gaming  Houses,  post. 

2.  Rule  Eju3dem  Generis.  —  State  v.  Hardin,  1 
Kan.  474;  Com.  v.  Kammerer,  11  Ky.  L.  Rep. 
777  (Ky.  1890)  13  S.  W.  Rep.  108;  State  v.  Bry- 
ant, 90  Mo.  534. 

In  Vicaro  v.  Com.,  5  Dana  (Ky.)  504,  it  was 
held  that  Act  Ky.  1833,  punishing  any  one  who 
shall  suffer  the  playing  in  his  house  of  faro  or 
any  other  unlawful  game  "  at  which  money 
or  any  other  thing  is  won  or  lost,"  prohibits 
all  games  at  which  money  is  won  or  lost. 

In  Ritte  v.  Com.,  18  B.  Mon.  (Ky.)  35,  it  was 
held  that  Rev.  Stat.  Ky.  in  force  in  1857, 
p.  368,  which  provided  that  "  whoever  shall  set 
up,  exhibit,  or  keep  for  himself  or  another,  or 
shall  procure  to  be  set,  up,  exhibited,  or  kept, 
any  faro  bank,  gaming  table,  machine,  or  con- 
trivance used  in  betting  or  other  game  of 
chance,  whereby  money  or  other  thing  is  or 
may  be  won  or  lost,  shall  be  fined,"  etc.,  did 
not  include  a  person  who  kept  a  bagatelle 
table,  where  such  a  taDle  was  one  not  ordinar- 
ily used  for  gaming  purposes,  but  for  amuse- 
ment only. 

The  game  of  "  oontz,"  which  is  played  with 
dice  upon  any  flat  surface,  is  not  ejusdem  gen- 
eris with  faro  or  keno,  and  so  is  not  within  the 
prohibition  of  Act  Ky.  1886  against  conducting 
"  a  keno  bank,  faro  bank,  or  other  machine  or 
contrivance  used  in  betting."  Com.  v.  Kam- 
merer, (Ky.  1890)  13  S.  W.  Rep.  108. 

Under  statutes  forbidding  the  exhibition  of 
or  gaming  upon  any  faro,  E  O,  A  B  C,  or  rou- 
lette table,  or  other  table  of  like  character,  a 
keno  outfit  is  forbidden  as  being  ejusdem  gen- 
eris. Brown  v.  State,  40  Ga.  689.  A  similar 
ruling  has  been  made  with  regard  to  "  thim- 
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ble  "  or  "  thimble  balls."  State  v.  Red,  7 
Rich.  L.  (S.  Car.)  8.  And  in  regard  to  a  game 
called  "  haphazard,"  "  blind  hazard,"  or 
"  snickup."  Com.  v.  Wyatt,  6  Rand.  (Va.) 
694.  See  also  Huff  v.  Com.,  14  Gratt.  (Va.) 
648.  But  under  a  similar  statute  a  saloon 
keeper  who  furnishes  to  his  customers  cards 
and  chips  with  which  they  play  upon  ordinary 
tables  in  his  saloon  for  drinks  and  money  is 
not  liable  to  punishment.  State  v.  Gilmore,  98 
Mo.  206. 

Province  of  Court  and  Jury. —  In  Mins  v. 
State,  88  Ga.  458,  it  was  held  that  a  table  upon 
which  were  placed  articles  of  merchandise, 
which  were  disposed  of  by  chances  determined 
by  the  revolutions  of  a  spindle,  was  a  table  of 
like  character  with  a  roulette,  A  B  C,  or  faro 
table.  The  court  said  that  the  question  of 
"  like  character  "  as  to  the  species  of  the  table 
was  one  of  law  for  the  determination  of  the 
court,  but  the  question  whether  the  particular 
table  was  of  that  species  was  for  ihe  jury. 

3.  Gambling  Device.  —  Portis  v.  State,  27  Ark. 
362;  In  re  Lee  Tong,  iS  Fed.  Rep.  253;  Hayes 
v.  State,  55  Ind.  99;  Stale  v.  Grimes,  49  Minn. 
443;  Lowry  v.  State,  I  Mo.  724;  State  v.  Fos- 
ter, 2  Mo.  210. 

In  Com.  v.  Adams,  160  Mass.  310,  distinguish- 
ing Coolidge  v.  Choate,  11  Met.  (Mass.)  79,  it 
was  held  that  the  term  "  gaming  implements." 
as  used  in  Pub.  Stat.  Mass.,  c.  99  §  10,  as 
amended  by  Act  1887,  c.  448,  §  2,  which  pro- 
hibits persons  from  being  present  in  rooms 
where  gaming  implements  are  found,  included 
not  only  all  implements  of  gaming,  without 
which  a  game  cannot  be  carried  on,  but  also 
any  article  used  in  playing  an  unlawful  game, 
although  the  game  can  be  conducted  with- 
out it. 

Pack  of  Cards.  ■ —  And  it  has  also  been  held 
that  a  pack  of  cards  may  constitute  a  "  gam- 
bling device  "  within  a  statutory  inhibition 
against  setting  up  or  betting  upon  any  "  gam- 
bling device."  Eubanks  v.  State,  5  Mo.  450; 
State  v.  Scaggs.  33  Mo.  92;  State  v.  Jackson, 
39  Mo.  420;  State  v.  Dyson,  39  Mo.  App.  297; 
State  v.  Herryford,  19  Mo.  377;  State  v.  Trott, 
36  Mo.  App.  29;  State  v.  Bates.  10  Mo.  166; 
State  v.  Gilmore,  98  Mo.  206;  State  v.  Mohr, 
55  Mo.  App.  329;  State  v.  Torphy,  66  Mo. 
App.  434;  Frisbie  v.  State.  1  Oregon  264;  State 
v.  Lewis,  12  Wis.  434.  Compare  State  v.  Still- 
well,  16  Kan.  24;  State  v.  Hardin,  1  Kan.  474. 

4.  Gun  and  Target.  —  A  gun  and  target  do  not 
constitute  a  gambling  device  within  the  mean- 
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test  on  which  the  wager  is  laid.'  The  device  need  not,  however,  be  intended 
solely  for  the  purpose  of  gaming.2 

A  Game  as  Distinguished  from  a  Gambling  Device.  —  A  distinction  has  also  been 
made  between  a  game  and  a  gambling  device,  and  it  has  been  held  that  a  game 
of  poker  was  not  a  gambling  device  within  the  meaning  of  a  statute  prohibit- 
ing all  gambling  devices  from  being  set  up.3 

b.  "  Other  Gambling  Device."  —  Where  a  statute  contains  a  prohibition 
against  betting  upon  or  exhibiting  certain  specific  games  or  gambling  device.^, 
and  contains  a  further  general  prohibition  against  the  exposition  of  or  betting 
upon  "any  other  gambling  device,"  the  term  "  any  other  gambling  device  "  is 
to  be  construed  to  apply  only  to  such  gambling  devices  as  are  of  a  similar  or 
kindred  kind  to  those  specifically  mentioned,  and  may  thus  be  restricted  in 
their  operation.4 

7.  Substitutes  for  Prohibited  Game.  — •  Where  the  statute  prohibits  the  exhi- 
bition of  or  betting  upon  certain  specified  games,  it  is  the  game,  and  not  the 
name  by  which  it  may  be  called,  that  determines  whether  playing  it  is  or  is 
not  in  violation  of  the  law,  and  any  change,  cover,  disguise,  or  subterfuge  in 
the  ingredients  of  a  prohibited  game  or  in  relation  to  the  structure  upon 
which  the  game  is  exhibited  or  the  instruments  by  which  the  result  is  devel- 
oped, for  the  purpose  of  evasion,  will  not  change  the  character  of  the  game  or 
take  it  out  of  the  statutory  prohibition.5 


ing  of  Rev.  Stat.  Mo.  (1879),  §  1548  (Rev.  Stat. 
1889,  §  3809),  prohibiting  betting  upon  any 
"  gambling  device."  State  v.  Bryant,  90  Mo. 
534- 

Horse  Race.  —  A  horse  race  is  not  a  '  gam- 
bling device  "  within  Pen.  Code  Minn., 
§§  294,  295  (Stat.  1894,  §g  6588,  6589),  prohibit- 
ing the  exhibition  of  or  betting  upon  any 
"  gambling  device."  State  v.  Shaw,  39  Minn. 
153.  See  also  McElroy  v.  Carmichael,  6  Tex. 
454.  Nor  within  Code  Mo.  (1855),  p.  627,  §  17 
(Rev.  Stat.  1889,  §  3808),  prohibiting  betting 
upon  any  "  gambling  device."  State  v.  Hay- 
den,  31  Mo.  35;  State  v.  Lemon,  46  Mo.  375. 
See  also  Swaggard  v.  Hancock,  25  Mo.  App. 

Halfpence  used  for  pitch  and  toss  are  not  in- 
struments of  gaming1  within  the  statute  5  Geo. 
IV.,  c.  83,  §4,  enacting  that  any  person  play- 
ing or  betting  in  any  public  place  at  or  with 
any  table  or  "  instrument  of  gaming  "  shall  be 
deemed  a  rogue,  etc.  Watson  v.  Martin,  13 
W.  R.  144,  11  L.  T.  N.  S.  372,  10  Cox  C.  C.  56, 
11  Jur.  N.  S.  321,  34  L.  J.  M.  C.  50.  But  see 
the  provisions  of  31  &  32  Vict.,  c.  52,  §  3,  en- 
acted to  counteract  the  effect  of  this  decision. 
Compare  In  re  Lee  Tong,  18  Fed.  Rep.  253; 
State  v.  Flack,  24  Mo.  378. 

1.  Instrument  Must  Be  Used  for  Determination 
of  Contest.  —  In  State  v.  Shaw,  39  Minn.  153, 
the  court  held  that  the  descriptive  lists  or  state- 
ments or  announcements  of  the  particulars  of 
a  horse  race  from  which  those  desiring  to  bet 
on  the  race  may  more  conveniently  obtain  in- 
formation in  respect  lo  it,  are  not  gambling 
devices  within  the  meaning  of  Pen.  Code 
Minn.,  §§  294,  295  (Stat.  1894,  §jS  6588,  6589;, 
prohibiting  the  exhibition  of  or  gambling  upon 
any  gambling  device. 

In  Com.  v.  Simonds.  79  Ky.  618,  in  a  prose- 
cution under  Gen.  Stat.  Ky.,  c.  47,  art.  I,  §  6, 
punishing  any  one  who  shall  set  up  or  exhibit 
any  faro  bank,  etc.,  or  "  contrivance  used  in 
betting,"  the  machine  known  as  "  French 
pool  "  or  "  Paris  mutual,"  as  used  in  betting 


on  horse  races,  was  held  to  be  a  contrivance 
used  in  betting.  See  also  Follett  v.  Thomas. 
L.  R.  6  Q.  B.  521.  Compare  Cheek  v.  Com., 
79  Ky.  359. 

2.  In  State  v.  Lewis,  12  Wis.  434,  the  court 
overruled  the  objection  that  to  render  a  device 
a  gaming  device,  it  must  be  intended  solely 
for  gaming,  saying  that  Gen.  Laws  1858, 
c.  117,  §  4  (Rev.  Stat.  970),  divided  gaming 
devices  into  two  classes,  first,  devices  intended 
for  the  purpose  of  gaming,  and  second,  devices 
not  solely  intended  therefor. 

3.  Gambling  Device  and  Game  Distinguished.  — 
State  v.  Mann,  2  Oregon  239.  Compare  Frisbie 
v.  State,  1  Oregon  264;  State  v.  Mann,  13 
Tex.  61. 

4.  "  Other  Gambling  Device  " —  Application  of 
Rule  Ejusdem  Generis.  —  State  v.  Hardin,  1 
Kan.  474;  State  v.  Shaw,  39  Minn.  153;  State 
v.  Gilmore,  98  Mo.  206;  McElroy  v.  Carmi- 
chael, 6  Tex.  454;  Crow  v.  State,  6  Tex.  334. 

Ordinary  Playing  Cards  have  been  held  on  this 
principle  not  to  be  a  gambling  device.  State  v, 
Hardin,  1  Kan.  474;  and  see  State  v.  Gilmore, 
98  Mo.  206. 

Equality.  —  The  game  of  "  equality  "is  pro- 
hibited, under  the  Maryland  Act  of  1797, 
c.  no,  and  the  words  "  or  other  device  "  used 
in  such  act  are  not  so  loose  and  vague  as  to 
require  their  rejection.  U.  S.  v.  Speeden,  1 
Cranch  (C.  C.)  535. 

Crack  Loo.  —  In  Canton  v.  Dawson,  71  Mo. 
App.  235.  betting  at  the  game  of  "  crack  loo  " 
was  held  to  be  within  the  ordinance  of  the 
town  of  Canton  which  punishes  any  one  who 
shall  play  at  any  game  whatever  for  money 
or  other  principle  of  gain,  "  with  cards,  dice, 
or  any  other  device  which  may  be  adapted  or 
used  in  playing  any  game  of  chance,  or  in 
which  chance  is  a  material  element." 

5.  Substitutes  for  Prohibited  Game.  —  Harris  v. 
State,  33  Ala.  373;  Barkman  v.  State,  13  Ark. 
705;  State  v.  Hawkins,  15  Ark.  260;  State  v. 
Maurer,  7  Iowa  406;  Smith  v.  State,  17  Tex. 
191;  Stearnes  v.  State,  21  Tex.  697;   State  v. 
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8.  Dealing  in  Futures.  —  Though  a  contract  for  the  purchase  and  sale  of 
commodities  with  the  intention  on  the  part  of  the  parties  to  settle  with  each 
other  without  a  delivery  of  the  commodity  bought  or  sold,  but  according  to 
the  rise  or  fall  in  the  market  price  of  the  commodity,  is  a  gambling  contract  and 
unenforceable,1  still  such  a  transaction  is  not  gaming  in  the  criminal  sense  of 
the  word.3  In  some  jurisdictions,  however,  such  transactions  are  by  statute 
made  a  criminal  offense;3  and  such  statutes  have  been  held  constitutional.4 

9.  Licensed  Games.  —  Where  a  particular  game  is  licensed  by  law,  betting 
thereon  or  playing  thereat  does  not,  as  a  general  rule,  fall  within  the  general 
statutes  against  gaming.5 


Kelly,  24  Tex.  182.  See  also  Drew  v.  State,  10 
Ark.  82;  Brown  v.  State,  10  Ark.  615;  State 
v.  McDaniel,  20  Oregon  523. 

Playing  Faro  with  Less  than  Fifty-two  Cards.  — 
When  faro,  a  prohibited  game,  is  played  in  all 
other  respects  in  the  usual  way  and  according 
to  its  established  rules,  the  purpose  of  the  law 
cannot  be  thwarted  by  the  simple  device  of 
playing  it  with  one  or  two  cards  less  than  the 
number  usually  employed.  People  v.  Gosset, 
93  Cal.  641. 

Dominoes  as  a  Substitute  for  Cards.  —  In  Bryan 
v.  State,  26  Ala.  65,  it  was  held  that  the  evi- 
dence was  sufficient  to  leave  it  a  question  for 
the  jury  whether  the  game  of  ramps  played 
with  dominoes  was  a  substitute  for  the  game 
of  euchre  played  with  cards  so  as  to  bring  the 
former  game  within  the  prohibition  of  Code 
Ala.,  §  3243,  in  force  in  1855,  prohibiting  the 
playing  of  games  with  cards  or  a  substitute  or 
device  therefor.  See  also  Harris  v.  State,  31 
Ala.  362,  33  Ala.  373- 

Pool  Played  on  a  Tenpin  Alley  is  within  a  stat- 
ute forbidding  the  game  of  "  pool."  State  v. 
Kelly,  24  Tex.  182. 

The  Game  of  "Chemin  de  Fer  "  is  merely  a  va- 
riety of  "  baccarat,"  and  consequently  the 
playing  of  "  chemin  de  fer  "  is  a  breach  of  an 
agreement  of  a  lease  "  not  to  permit  games  of 
baccarat,  etc.,  to  be  played  on  the  premises." 
Fairtlough  v.  Whitmore,  72  L.  T.  N.  S.  354,  64 
L.  J.  Ch.  386. 

1.  See  the  title  Gambling  Contracts,  ante. 

2.  Dealing  in  Futures.  —  People  v.  Todd,  51 
Hun  (N.  Y.)  451. 

3.  Statutory  Offense.  —  Fortenbury  v.  State, 
47  Ark.  188;  State  v.  Gritzner,  134  Mo.  512. 
See  also  State  v.  Duncan,  16  Lea  (Tenn.)  79. 

In  Fortenbury  v.  State,  47  Ark.  188,  it  was 
held  that  the  written  contracts  for  future  pur- 
chase and  delivery  were  not  conclusive  upon 
the  question  of  good  faith.  The  real  question 
always  is:  Did  the  parties  intend  an  actual, 
bona  fide  sale,  or  a  wager  ? 

Dealings  Out  of  State.  —  The  offense  of  deal- 
ing in  "options"  within  Rev.  Stat.  Mo., 
§§  3931.  3932.  is  not  committed  by  one  who 
sends  telegrams  from  Missouri  to  brokers  out- 
side the  state,  directing  the  purchase  of  such 
options,  as  section  3933  requires  such  action 
to  be  committed  within  the  state,  in  order  to 
be  punishable.  State  v.  Gritzner,  134  Mo. 
512. 

Sufficiency  of  Evidence.  —  In  State  v.  Gritzner, 
134  Mo.  512,  it  was  held  that  under  Rev.  Stat. 
Mo.,  §  3931,  prohibiting  dealings  in  options, 
and  section  3932,  providing  that  the  offense 
shall  be  complete  if  any  person  thus  ofiers  to 
sell  or  buy,  whether  the  offer  to  sell  or  buy  is 
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accepted  or  not,  a  conviction  was  not  war- 
ranted  by  evidence  that  the  defendant  tele- 
graphed to  a  commission  firm  to  "  buy  five 
wheat  "  or  "  buy  five  corn,"  and  by  testimony 
of  a  witness  that  he  did  not  know  what  the  ex- 
pressions "  five  wheat  "  or"  five  corn  "  meant, 
but  supposed  that  they  meant  five  thousand 
bushels;  that  the  defendant  in  conversations 
with  another  witness  stated  that  he  had 
bought  "  five  "  or  "  ten  "  of  wheat  or  corn, 
and  testimony  of  such  witness  that  his 
"  understanding  "  of  such  conversation  was 
that  the  defendant  had  bought  five  or 
ten  thousand  bushels  of  wheat  or  corn,  as  the 
case  might  be;  and  that  the  defendant  was  a 
corn  dealer  and  was  engaged  in  purchasing 
both  "  cash  "  and  "  future  "  grain. 

In  Fortenbury  v.  State,  47  Ark.  188,  it  ap- 
peared that  defendant  kept  a  "  bucket  shop," 
taking  orders  to  buy  and  sell  grain;  that  the 
customers  did  not  intend  to  deliver  or  receive 
the  grain  contracted  for,  but  simply  to  settle 
by  the  differences  in  prices.  It  was  held  that 
the  evidence  was  sufficient  to  sustain  a  convic- 
tion. 

4.  Constitutionality  of  Statutes  Against  Dealing 
in  Futures.  —  The  Arkansas  Act  of  March  30, 
1883.  to  prohibit  dealing  in  futures  is  nol  in 
restraint  of  trade.  It  does  not  prevent  con- 
tracts for  future  delivery  when  entered  into  in 
good  faith  and  with  an  actual  intention  of 
fulfilment,  but  is  intended  to  suppress  mere 
speculations  upon  chances,  where  the  grain, 
cotton,  or  stocks  dealt  in  exist  only  in  imagi- 
nation, and  where  no  delivery  is  contemplated, 
but  the  parties  expect  to  settle  upon  the  differ- 
ence in  the  market.  Fortenbury  v.  State,  47 
Ark.  188.    See  also  State  v.  Gritzner,  134  Mo. 
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5.  Licensed  Games.  —  State  v.  Moseley,  14 
Ala  390;  State  v.  Allaire,  14  Ala.  435;  Jones 
v.  State,  26  Ala.  155;  Hawkins  v.  State,  33 
Ala.  433;  Overby  v.  State,  18  Fla.  178; 
Stearnes  v.  State,  21  Tex.  695;  Houghton  v. 
State,  41  Tex.  136;  Chiles  v.  State,  I  Tex. 
App.  28;  Harris  v.  State,  9  Tex.  App.  308; 
Rutherford  v.  State,  (Tex.  Crim.  1898)  45  S.  W. 
Rep.  579.  Compare  Wolz  v.  State,  33  Tex.  335; 
Barker  v.  State,  12  Tex.  273;  Reeves  v.  State, 
12  Tex.  App.  200. 

In  State  v.  Moseley,  14  Ala.  390,  it  was  held 
that  as  the  keeping  of  billiard  tables  was 
licensed,  betting  thereon  was  not  indictable  as 
gaming.  See  also  State  v.  Allaire,  14  Ala. 
435- 

In  Hawkins  v.  State,  33  Ala.  433,  it  was  held 
that  a  person  taking  a  chance  in  a  regularly 
licensed  raffle  could  not  be  prosecuted  for 
gaming. 
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Statutory  Prohibition!). 


VI.  Betting  on  Elections  —  1.  As  Gaming.  —  The  general  statutes  against 
gaming  do  not,  as  a  rule,  include  bets  made  upon  elections,  since  to  constitute 
gaming  it  is  essential  that  the  wager  be  laid  upon  a  game,  and  an  election  is 
not  a  game.1 

2.  As  a  Common-law  Offense.  —  Betting  on  elections  never  was  a  crime  or  an 
indictable  offense  at  common  law,8  though  such  wagers  have  always  been  con- 
sidered against  public  policy  and  unenforceable  at  law.3 

3.  Statutory  Prohibitions.  —  At  the  present  time,  however,  there  are  statutes 
in  nearly  all  jurisdictions  making  it  a  criminal  offense  to  bet  or  wager  upon 
any  election.4 

The  Election.  —  The  decisions  as  to  what  elections  are  included  in  the  stat- 
utes prohibiting  betting  on  elections  are  conflicting,  because  of  the  difference 
in  the  provisions  of  the  several  statutes.5 


Licensed  Billiard  Table  Used  for  Playing  Pool.  — 

In  Rodgers  v_  State,  26  Ala.  76,  it  was  held 
under  an  indictment  for  betting  at  a  game  of 
pool  at  a  public  place,  enumerated  in  the  stat- 
ute, that  the  defendant  might  be  convicted  on 
proof  that  he  bet  at  a  game  of  pool  at  a  table 
regularly  licensed  for  billiards,  as  a  license  to 
keep  a  billiard  table  did  not  authorize  its  use 
for  the  game  of  pool. 

Horse  Eaces  Within  Licensed  Inclosures.  —  Bet- 
ting on  a  horse  race  run  upon  a  licensed  track 
is  exempted  from  punishment  by  the  Tennessee 
Acts  of  1820,  c.  5,  and  of  1883,  c.  10  (Code  1896, 
§  6817).  State  v.  Posey,  1  Humph.  (Tenn.) 
384;  Dobkins  v.  State,  2  Humph.  (Tenn.)  424; 
Huff  v.  Stale,  2  Swan  (Tenn.)  279.  See  also 
Debardelaben  v.  State,  99  Tenn.  649. 

Betting  at  a  Licensed  Tenpin  Alley  is  not  crimi- 
nal within  the  Texas  Act  of  1897  (Occupation 
Tax  Act,  art.  5049,  subdiv.  19),  for  this  act  im- 
pliedly repealed  Pen.  Code  Tex.  (1895),  art. 
388.  Rutherford  v.  State,  (Tex.  Crim.  1898) 
45  S.  W.  Rep.  579. 

Unauthorized  License  by  Municipality.  —  An 
unauthorized  city  ordinance  licensing  the  ex- 
hibition of  a  gaming  table  or  gambling  device 
within  the  limits  of  the  city,  and  a  license 
granted  under  it,  are  null  and  void,  and  afford 
no  protection  against  an  indictment  for  the 
offense.  Schuster  v.  State,  48  Ala.  199;  State 
v.  Lindsay,  34  Ark.  372;  Goetler  v.  State,  45 
Ark.  454.  See  also  State  v.  Caldwell,  3  La. 
Ann.  435;  Atkins  v.  Slate,  95  Tenn.  474; 
Debardelaben  v.  State,  99  Tenn.  649. 

1.  Betting  on  Elections  Not  Gaming.  —  M'Hat- 
ton  v.  Bates,  4  Blackf.  (Ind.)  63;  Woodcock  v. 
McQueen,  n  Ind.  14;  Com.  v.  Helm,  9  Ky.  L. 
Rep.  532;  Deshazo  v.  Stale,  4  Humph.  (Tenn.) 
275;  State  v.  Smith,  Meigs  (Tenn.)  99,  33  Am. 
Dec.  132.  See  also  Hickerson  v.  Benson,  8 
Mo.  8,  40  Am.  Dec.  115;  Liebman  v.  Miller, 
(N.  Y.  Cily  Ct.  Gen.  T.)  20  Misc.  (N.  Y.)  705. 

Contrary  Doctrine.  —  In  Frazee  v.  \State,  58 
Ind.  8,  overruling  State  v.  Henderson,  47  Ind. 
127,  it  was  held  that  betting  on  an  election  was 
gaming  within  2  Rev.  Stat.  Ind.  (1876),  p.  395, 
§  89  (Horner's  Annot.  Stat.  1896,  §  1799),  pro- 
viding that  any  person  called  as  a  witness  to 
testify  against  another  for  gaming  is  a  compe- 
tent witness  to  prove  the  offense,  although  he 
may  have  been  concerned  as  a  party,  and  shall 
be  compelled  to  testify  as  other  witnesses;  but 
he  shall  not  be  liable  to  indictment  or  punish- 
ment in  any  such  case.  And  see  Hizer  v. 
State,  12  Ind.  330;  Parsons  v.  State,  2  Ind.  499. 


2.  Com.  v.  Avery,  14  Bush  (Ky.)  625,  29  Am. 
Rep.  429. 

3.  See  the  title  Gambling  Contracts,  ante. 

4.  See  the  local  statutes. 

5.  Elections  for  Federal  Offices. —  In  Quarles 
v.  State,  5  Humph.  (Tenn.)  561,  it  was  held 
that  betting  upon  the  result  of  the  presidential 
election  in  the  United  States  was  within  the 
statute  prohibiting  betting  upon  any  election 
or  elections  "  in  this  state."  See  also  Mont- 
fort  v.  Com.,  13  Ky.  L.  Rep.  136;  Sharkey  v. 
State,  33  Miss.  353;  Miller  v.  State,  33  Miss. 
356,  69  Am.  Dec.  351.  And  compare  Covington 
v.  State,  28  Tex.  App.  225. 

Betting  After  Polls  Are  Closed.  —  In  Miller  v. 
State,  33  Miss.  356,  69  Am.  Dec.  351,  it  was 
held  that  the  Mississippi  statute  prohibiting 
betting  upon  the  "  result  of  any  election  "  in- 
cluded betting  upon  an  election  though  the 
bet  was  not  made  until  after  the  polls  were 
closed.  See  also  State  v.  Little,  6  Blackf. 
(Ind.)  267;  Terrall  v.  Adams,  23  Miss.  570; 
State  v.  Griggs,  34  W.  Va.  78.  And  compare 
State  v.  Mahan,  2  Ala.  340;  State  v.  McLel- 
land,  4  Sneed  (Tenn.)  437. 

Elections  in  Other  States.  —  A  statute  prohibit- 
ing betting  upon  any  election  "  in  this  stale  " 
or  "  within  this  state  "  does  not  include  bet- 
ting upon  elections  in  other  states.  State  z/. 
McLelland,  4  Sneed  (Tenn.)  437;  Covington  v. 
State,  28  Tex.  App.  225.  See  also  Hickerson 
v.  Benson,  8  Mo.  8,  40  Am.  Dec.  115. 

But  it  has  been  held  that  a  statute  prohibit- 
ing betting  upon  the  result  of  "  any  election  " 
included  betting  upon  elections  in  other  states. 
Sharkey  v.  State,  33  Miss.  353.  See  also  Mont- 
fort  v.  Com.,  13  Ky.  L.  Rep.  136. 

Primary  Elections.  —  In  Com.  v.  Wells,  110 
Pa.  St.  463,  it  was  held  that  Acts  July  2,  1839, 
and  March  24,  1817,  in  regard  to  betting  on 
elections,  did  not  apply  to  primary  or  nominat- 
ing elections.  See  also  Com.  v.  Helm,  9  Ky. 
L.  Rep.  532. 

Methods  for  Obtaining  Sense  of  Voters.  —  In 
Moore  v.  Com.,  7  Ky.  L.  Rep.  292,  it  was  held 
that  a  method  prescribed  by  the  legislature 
"  to  take  the  sense  of  the  qualified  voters  "  of 
a  county  on  the  question  of  removing  the 
county-seat  was  not  an  election  within  the 
meaning  of  the  general  law  prohibiting  bets 
on  elections. 

Betting  through  Agent.  —  On  an  indictment 
under  the  statute  of  Mississippi  for  betting  on 
an  election,  it  will  not  relieve  the  defendant 
from  the  penalty  imposed  by  the  act  to  show 
687  Volume  XIV. 


Cheating  at  Gaming. 


GAMING. 


Common  Gamblers. 


The  Character  of  the  "Wager.  —  Betting  on  an  election  does  not  necessarily  mean 
a  betting  upon  the  ultimate  success  of  any  particular  candidate,  but  embraces 
a  bet  or  wager  on  or  about  an  election  to  be  held,  by  which  undue  exertions 
may  be  stimulated  to  operate  upon  or  influence  the  voting.1  It  is  not,  how- 
ever, unlawful  to  bet  that  a  person  will  not  be  a  candidate  for  a  certain  office, 
and  unless  he  is  a  candidate  it  may  not  be  an  offense  to  bet  that  he  will  or  will 
not  be  elected.3 

VII.  Cheating  at  Gaming.  —  While  gaming  in  public  places  was  not  unlaw- 
ful at  common  law,  a  person  who  employed  false  dice  at  such  places  and 
offered  to  game  with  whoever  might  come  could  still  be  prosecuted  as  a  cheat.3 
And  in  some  jurisdictions  there  are  statutes  which  render  persons  who  obtain 
money  from  others  by  the  fraudulent  use  of  cards  or  other  gaming  devices 
liable  to  punishment.'1 

VIII.  Common  Gamblers.  —  In  some  jurisdictions  the  statutes  provide  that 
persons  who  habitually  frequent  gaming  houses  or  who  habitually  and  con- 
stantly engage  in  gambling  for  a  livelihood  shall  be  deemed  common  gamblers 
and  punished  as  such.5  Occasional  instances  of  gaming  will  not,  as  a  rule, 
necessarily  render  one  a  common  gambler,  if  such  play  is  not  followed  as  a 
business  or  means  of  livelihood  ; 6  still,  under  particular  circumstances,  it  has 

as  soon  as  the  prosecutor's  money  was  staked 
it  was  apparently  lost  by  the  defendant  to  his 
confederate,  who  immediately  disappeared 
with  it.  It  was  held  that  the  defendant  was 
properly  convicted  under  the  California  stat- 
ute (Pen.  Code,  §  332),  which  is  directed 
against  "  every  person  who,  by  the  game  of 
'  three-card  monte,'  so  called,  or  any  other 
game,  device,  *  *  *  or  other  means  what- 
ever, by  use  of  cards  or  other  implements  or 
instruments,  or  while  betting  on  sides  or 
hands  of  any  such  play  or  game,"  fraudulently 
obtains  money  from  another  person,  and  that 
the  fact  that,  under  the  circumstances,  the 
defendant  might  have  been  charged  with  and 
convicted  of  larceny  did  not  make  the  offense 
any  the  less  one  of  the  special  class  provided 
for  in  the  statute.  See  also  People  v.  Balletto, 
(Cal.  18Q5)  40  Pac.  Rep.  108. 

5.  Common  Gamblers.  —  De  Haven  v.  State,  2 
Ind.  App.  376;  Courtney  v.  State,  5  Ind.  App. 
356;  Com.  v.  Moore,  2  Dana  (Ky.)  402;  Com. 
11.  Hopkins,  2  Dana  (Ky.)  418;  Com.  v.  Phil- 
lipi,  6  Pa.  Dist.  426. 

The  Crimes  of  Gambling  or  Keeping  a  Gaming 
House  and  of  Being  a  Common  Gambler  Are  Dis- 
tinct offenses,  and  a  prosecution  for  one  of  the 
former  offenses  is  not  a  bar  to  a  prosecution 
for  the  latter.  De  Haven  v.  State,  2  Ind.  App. 
376.  See  also  People  v.  Dewev,  (Supm.  Ct. 
Gen.  T.)  n  N.  Y.  Supp.  602,  affirmed  (N.  Y. 
i8qi)  27  N.  E.  Rep.  1017. 

6.  Gaming  for  a  Livelihood  Essential.  —  Bowe 
v.  State,  25  Ind.  415;  Hamilton  v.  State,  25 
Ind.  426;  State  v.  Allen,  69  Ind.  124;  Green  v. 
State,  109  Ind.  175;  De  Haven  v.  State,  2  Ind. 
App.  376;  Com.  v.  Hopkins,  2  Dana  (Ky.)  418; 
Com.  v.  Phillipi,  6  Pa.  Dist.  426. 

Upon  an  indictment  for  professional  gam- 
bling the  evidence  showed  that  the  accused 
had  been  for  two  months  traveling  about  and 
gaming  for  a  livelihood,  but  that  he  had  come 
into  the  county  where  he  was  indicted  on  law- 
ful business,  and  had  not  gamed  therein.  It 
was  held  that  the  evidence  did  not  sustain  the 
indictment.  Bowe  v.  State,  25  Ind.  415.  See 
also  Hamilton  v.  State,  25  Ind.  426;  Bruce  v. 
State,  25  Ind.  424. 
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that  he  did  not  himself  make  the  bet,  but  pro- 
cured another  to  make  it  for  him.  Williams 
v.  State,  12  Smed.  &  M.  (Miss.)  58. 

1.  Wager  on  Number  of  Votes. —  In  Com.  v. 
Kirk,  4  B.  Mon.  (Ky.)  1,  the  rule  stated  in  the 
text  was  laid  down,  and  it  was  held  that  a 
wager  that  a  candidate  would  not  receive  a 
certain  number  of  votes  was  betting  on  the 
election. 

Result  in  One  County  or  Precinct.  —  And  so  a 

bet  upon  the  result  of  a  general  election  in  any 
particular  county  or  precinct  is  a  bet  upon  an 
election.  Com.  v.  Kennedy,  15  B.  Mon.  (Ky.) 
531;  Somers  v.  State,  5  Sneed  (Tenn.)  438. 

Vote  of  Particular  Candidate.  —  And  where 
there  are  more  than  two  candidates,  a  bet  that 
one  candidate  will  beat  another  candidate  is 
in  violation  of  the  statute  against  betting  on 
elections.    Com.  v.  Pash,  9  Dana  (Ky.)  31. 

2.  Betting  as  to  Election  of  Person  Not  a  Candi- 
date.—  In  Com.  v.  Shouse,  16  B.  Mon.  (Ky.) 
325,  63  Am.  Dec.  551,  an  indictment  for  bet- 
ting on  an  election  was  held  defective  for  fail- 
ure to  allege  that  the  person  concerning  whose 
election  the  bet  was  made  was  a  candidate  at 
the  election. 

3.  Cheating.  —  Lesser's  Case,  Cro.  Jac.  497; 
Maddoche's  Case,  2  Rolle  107.  See  the  title 
False  Pretenses  and  Cheats,  vol.  12,  p.  792. 

4.  People  v.  Rose,  85  Cal.  378;  Com.  v.  Ash- 
ton,  125  Mass.  384. 

The  Iowa  statute,  providing  that"  whoever, 
by  the  means  of  three-card  monte,  so  called, 
or  any  other  form  or  device,  sleight  of  hand, 
or  other  means  whatever,  by  use  of  cards  or 
other  instruments  of  like  character,  obtains 
from  another  person  any  money  or  other  prop- 
erty, *  *  *  shall  be  deemed  guilty  of 
swindling,"  includes  sleight-of-hand  perform- 
ances, whether  done  by  means  of  three-card 
monte  or  by  the  use  of  cards  or  other  devices. 
State  v.  Quinn,  47  Iowa  36S. 

In  People  v.  Frigerio,  107  Cal.  151,  the  evi- 
dence disclosed  that  the  defendant  and  his 
confederate  pretended  to  play  a  game  of  cards, 
wherein  the  defendant,  as  an  inducement  to 
the  prosecuting  witness  to  part  with  his 
money,  was  permitted  repeatedly  to  win;  but 
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GAMING. 


Evidence, 


been  held  that  proof  of  a  single  act  of  gaming  may  be  sufficient  to  warrant 
one's  conviction  as  a  common  gambler.1  One  cannot,  however,  be  convicted 
of  being  a  common  gambler  on  proof  merely  of  reputation  as  such.2 

IX.  Accessories  and  Accomplices.  —  Under  the  statutes  in  the  several 
jurisdictions  gaming  is  generally  made  a  misdemeanor,  and  therefore  persons 
aiding  and  abetting  others  in  gaming  are  held  punishable  as  principals.3  And 
it  has  also  been  held  by  the  weight  of  authority  that  persons  playing  together 
at  a  gambling  game  are  accomplices.1 

X.  Evidence  —  1.  Time  of  Offense.  —  To  warrant  a  conviction  for  gaming, 
the  time  of  the  offense  must  be  proven,  so  that  it  may  be  seen  that  the  offense 
was  committed  prior  to  the  finding  of  the  indictment,  and  that  a  prosecution 
therefor  was  not  barred  prior  to  the  finding  of  the  indictment.5  However,  the 
state  is  not  confined  to  proof  of  gaming  on  the  particular  day  named  in  the 
indictment  or  information,  but  may  prove  that  the  offense  was  committed  at 
any  time  prior  to  the  indictment  and  within  the  statute  of  limitations.6 

2.  Character  of  Game.  —  The  court  will  not,  as  a  general  rule,  take  judicial 
notice  of  the  character  of  a  particular  game,7  unless  the  game  is  specifically 
prohibited  by  statute.8  It  has  been  held  that  the  articles  used  in  playing  a 
particular  game  were  admissible  in  evidence  as  res  gsstce  in  illustration  of  the 
nature  of  the  game.9 

3.  Manner  of  Playing  Particular  Game  —  Expert  Testimony.  —  The  manner  in 
which  a  particular  game  is  played  may  be  shown  by  expert  testimony;  that 
is,  by  the  testimony  of  those  conversant  with  the  game.10    And  to  render  one 


1.  Circumstances  Warranting  Conviction  on 
Proof  of  Single  Act  of  Gaming.  —  In  Com.  v. 
Hopkins,  2  Dana  (Ky.)  418,  Underwood,  J., 
said:  "  One  or  a  few  acts  of  betting  and  play- 
ing cards  might  be  deemed  insufficient,  under 
certain  circumstances,  to  establish  the  offense. 
*  *  *  For  example,  if  an  individual  plays 
and  bets,  and  should  at  the  time  display  all 
the  apparatus  of  an  open,  undisguised,  common 
gambler,  it  would  be  competent  for  the  jury, 
although  he  was  an  entire  stranger,  to  deter- 
mine that  he  fell  within  the  provisions  of  the 
statute." 

2.  Proof  of  Reputation  Insufficient  to  Warrant 
Conviction. — Com.  v.  Hopkins,  2  Dana  (Ky.) 
418. 

3.  Accessories.  —  Howlett  v.  State,  5  Yerg. 
(Tenn.)  144;  State  v.  Smith,  2  Yerg.  (Tenn.) 
272.    See  the  title  Accessory,  vol.  1,  p.  261. 

In  Williams  v.  State,  12  Smed.  &  M.  (Miss.) 
58,  it  was  held  that  a  party  was  guilty  of  gam- 
ing as  principal  though  he  did  not  bet  the 
money  himself,  but  gave  it  to  another  to  make 
the  bet  for  him.  See  also  Com.  v.  McAtee,  8 
Dana  (Ky.)  28. 

In  Fortenbury  v.  State,  47  Ark.  188,  it  was 
held  that  a  broker  who  brings  persons  together 
for  the  purpose  of  making  an  illegal  gambling 
contract,  receiving  a  commission  therefor,  is 
particeps  criminis. 

In  Earp  v.  State,  (Tex.  App.  1890)  13  S.  W. 
Rep.  888,  it  was  held  that  a  person  who  kept 
watch  to  prevent  others  who  were  gaming 
from  being  caught  was  guilty  as  a  principal. 

4.  Accomplices.  —  Davidson  v.  State,  33  Ala. 
350;  English  v.  State,  35  Ala.  428;  Bird  v. 
State,  36  Ala.  279;  State  v.  Quarles,  13  Ark. 
307;  State  v.  Light,  17  Oregon  358.  Compare 
Cain  v.  Com.,  6  Ky.  L.  Rep.  517;  Stone  v. 
State,  3  Tex.  App.  675.  See  for  a  discussion 
of  this  question  the  title  Accomplices,  vol.  1, 
P-  392. 

14  C  of  L.— 44  6! 


5.  Time  of  Offense.  —  State  v.  Waters,  1 
Strobh.  L.  (S.  Car.)  59;  Winans  v.  State,  (Tex. 
App.  1892)  19  S.  W.  Rep.  676;  Manning  v. 
State,  35  Tex.  723. 

6.  State  v.  Czarnikow,  20  Ark.  160;  Cohen 
v.  State,  32  Ark.  226;  Chapman  v.  State,  18 
Ga.  736;  Robinson  v.  State,  77  Ga.  101;  State 
v.  Agudo,  5  La.  Ann.  185;  Com.  v.  Hyde, 
Thach.  Crim.  Cas.  (Mass.)  19;  Spratt  v.  State, 
8  Mo.  247;  Ramey  v.  State,  14  Tex.  409. 

The  question  whether  the  witness  had  seen 
the  defendant  bet  money  at  a  game  charged, 
in  the  county,  at  any  lime  within  one  year 
next  before  the  finding  of  the  indictment,  is  not 
too  general.    State  v.  Czarnikow,  20  Ark.  160. 

7.  In  Com.  v.  Monarch,  6  Bush  (Ky.)  298,  it 
was  held  that  under  the  Kentucky  statute  against 
keeping  faro  banks  and  "all  contrivances" 
for  the  purpose  of  gambling,  an  indictment  for 
setting  up  a  keno  table  must  aver  that  it  was  a 
contrivance  ordinarily  used  for  gaming,  or  that 
the  game  was  a  banking  game. 

8.  State  v.  Burton,  25  Tex.  420,  where  under 
a  gaming  act  in  which  faro  was  specifically 
mentioned,  it  was  held  that  an  indictment  al- 
leging that  the  defendant  did  bet  at  a  gaming 
bank,  commonly  called  a  faro  bank,  was  suffi. 
cient,  without  an  allegation  that  such  bank 
was  kept  for  gaming. 

9.  People  v.  Sam  Lung,  70  Cal.  515. 

10.  Expert  Testimony  as  to  Manner  of  Playing 
Particular  Game. —  Professional  gamblers  may 
state  the  mode  in  which  a  certain  game  is 
played.    Hall  v.  State,  6  Baxt.  (Tenn.)  522. 

In  Com.  v.  Adams,  160  Mass.  310,  it  was 
held  that  a  witness  might  testify  to  his  special 
knowledge  derived  from  playing  a  game  more 
than  one  thousand  times  during  a  period  of 
ten  years,  although  the  last  occasion  was  more 
than  a  year  before  the  trial,  and  since  that 
time  there  had  been  changes  and  alterations 
in  the  game,  of  which  the  witness  knew  only 
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an  expert  so  as  to  entitle  him  to  testify  in  regard  thereto,  it  is  not  necessary 
that  he  be  a  professional  gambler.1 

Books  on  Games.  —  It  has  been  held  that  a  book  on  the  manner  in  which  games 
were  played  was  inadmissible  to  show  what  constituted  a  particular  game.8 

4.  Proof  of  Other  Acts  of  Gaming.  —  The  general  rule  that  evidence  of  the 
commission  by  the  defendant  of  other  criminal  acts  than  that  for  which  he  is 
being  prosecuted  is  inadmissible  in  criminal  prosecutions  applies,  of  course,  to 
prosecutions  for  gaming.3 

5.  Compelling  Participants  in  Game  to  Testify.  —  The  provisions  in  the  con- 
stitutions of  the  several  states  and  in  the  Federal  Constitution  that  no  witness 
shall  be  compelled  to  give  testimony  which  will  tend  to  incriminate  himself 
apply,  of  course,  to  prosecutions  for  gaming.4  In  some  jurisdictions,  however, 
there  are  statutes  providing  that  a  witness  in  prosecutions  for  gaming  may  be 
compelled  to  give  self-incriminating  answers,  and  at  the  same  time  granting  to 
the  witness  protection  against  the  incriminating  effect  of  his  testimony.  Such 
statutes  have  been  held  constitutional.5 

6.  Sufficiency  of  Evidence.  —  In  prosecutions  for  gaming,  as  in  all  criminal 
prosecutions,  the  defendant's  guilt  must  be  established  beyond  a  reason- 
able doubt.6    As  in  other  criminal  cases,  a   conviction  may  be  had  upon 


by  hearsay;  and  even  if  he  testified  on  the 
strength  of  information  which  he  had  not  per- 
sonally verified,  such  testimony  might  be  ad- 
missible. 

In  People  v.  Gosset,  93  Cal.  645,  it  was  held 
that  if  a  witness  knows  of  his  own  knowledge 
what  a  particular  game  is,  and  saw  the  defend- 
ant conducting  such  a  game,  he  may  testify 
that  he  saw  the  defendant  conducting  such  a 
game.  See  also  People  v.  Carroll,  80  Cal. 
153- 

If,  however,  the  witness  did  not  at  the  time 
know  what  the  game  being  played  was,  and 
his  only  information  in  regard  thereto  was  ac- 
quired from  a  third  person,  he  cannot  testify 
that  he  saw  the  defendant  playing  a  particular 
game.    People  v.  Gosset,  93  Cal.  645. 

And  one  witness  cannot  testify  that  certain 
acts  testified  to  by  another  witness  constituted 
the  playing  of  a  particular  game.  People  v. 
Gosset,  93  Cal.  645;  People  v.  Carroll,  80  Cal. 
153.  See,  however,  People  v.  Sam  Lung,  70 
Cal.  515;  Hall  v.  State,  6  Baxt.  (Tenn.)  522. 

1.  Expert  Witness  Need  Not  Be  Professional 
Gambler.  —  Hall  v.  State,  6  Baxt.  (Tenn.  522. 

In  Nuckolls  v.  Com.,  32  Gratt.  (Va.)  884,  a 
witness  who  had  played  "  keno  "  twice,  and 
had  seen  it  played  two  or  three  times,  but  said 
he  was  no  expert,  was  held  competent  to  tell 
what  he  knew  of  the  manner  of  playing  the 
game. 

2.  Books  on  Games.  —  In  People  v.  Gosset,  93 
Cal.  641,  it  was  held  that  though  the  book  called 
"  Modern  Pocket  Hoyle  "  was  not  admissible 
in  evidence  to  show  what  constituted  the  game 
of  faro,  still  a  witness  could  use  a  page  of  that 
book  containing  the  pictorial  representation  of 
the  game  as  a  diagram  to  illustrate  his  testi- 
mony. 

3.  Proof  of  Other  Acts  of  Gaming.  —  In  Cochren 
v.  State,  30  Ala.  542,  it  was  held  that  although 
an  indictment  for  gaming,  in  the  form  pre- 
scribed by  the  code,  charges  several  distinct 
offenses  in  the  alternative,  yet  on  the  trial  the 
state  is  confined  to  evidence  of  a  single  offense, 
and  cannot,  after  introducing  evidence  of  any 
one  act,  be  allowed  to  adduce  evidence  of  an- 
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other  act  at  a  different  lime  or  place.  Wicard 
v.  State,  109  Ala.  45.  See  also  State  v.  Trott, 
36  Mo.  A  pp.  29.  But  co7npare  State  v.  Czarni- 
kow,  20  Ark.  160. 

Proof  of  a  Previous  Conviction  for  a  similar 
offense  (playing  cards  in  a  public  place)  has 
been  held  inadmissible.  Goldstein  v.  State, 
(Tex.  Crim.  1896)  35  S.  W.  Rep.  289. 

Statute  Authorized  in  Proof  of  Several  Acts  of 
Game  —  Once  in  Jeopardy.  —  The  Mississippi 
statute  against  gaming  authorizes  proof  of 
prior  acts  of  gambling  under  an  indictment  for 
this  offense,  and  where  the  prosecution  avails 
itself  of  the  privilege  given  by  this  statute, 
and  introduces  evidence  of  such  prior  acts,  a 
subsequent  prosecution  will  not  lie  for  the 
same  acts;  but  the  mere  fact  that  a  person  is 
prosecuted  for  a  particular  act  of  gaming  will 
not  give  him  an  immunity  from  prosecution 
for  all  similar  acts  of  a  prior  date.  Pope  v. 
State,  63  Miss.  53. 

4.  See  the  title  Witnesses. 

5.  Statutes  Requiring  Participants  in  Gaming  to 
Testify.  —  Cheesum  v.  State,  8  Blackf.  (Inc.) 
332,  44  Am.  Dec.  771;  Warner  v.  State,  13  Lea 
(Tenn.)  52;  Kneeland  v.  State,  62  Ga.  396; 
Stone  v.  State,  3  Tex.  App.  675;  Kendrick  v. 
Com.,  78  Va.  490.  See  also  Higdon  v.  Heard, 
14  Ga.  255. 

Arrest  of  Judgment  —  Witness  Called  After  His 
Own  Conviction  Must  Be  Discharged.  —  Where  a 
person  is  convicted  under  the  act  for  the  pre- 
vention of  gaming,  but  before  sentence  is 
called  upon  by  the  state  to  testify,  and  does 
testify  in  another  cause,  in  regard  to  the  same 
offense,  the  judgment  must  be  arrested,  and 
such  witness  discharged;  for  otherwise  his 
being  called  on  to  incriminate  himself  after 
conviction  may  injure  him  by  preventing  a 
new  trial,  or  by  making  the  judgment  heavier. 
Evans  v.  State,  I  Ohio  Dec.  (Reprint)  436,  10 
West.  L.  J.  49. 

6.  For  cases  wherein  the  evidence  set  forth 
was  held  insufficient  to  warrant  a  conviction 
for  gaming,  see  Oder  v.  State,  26  Fla.  520; 
Tatum  v.  State,  33  Fla  311;  Tucker  v.  St?te, 
25  Tex.  App.  653. 
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circumstantial  evidence.1 

Testimony  of  Accomplice.  —  In  the  absence  of  statutory  provisions,  the  accused 
may  be  convicted  of  gaming  on  the  unsupported  testimony  of  an  accomplice.* 
In  some  jurisdictions,  however,  the  statutes  provide  that  no  conviction  can  be 
had  upon  the  testimony  of  an  accomplice  unless  his  testimony  is  corroborated 
by  other  evidence,  and  such  statutes,  of  course,  apply  to  prosecutions  for 
gaming.3 

XI.  PUNISHMENT.  —  The  statutes  generally  make  gaming  a  misdemeanor;4 
but  in  some  states  acts  have  been  passed  punishing  the  offense  as  a  felony,5 
and  such  an  act  has  been  held  constitutional.6  The  punishment  for  the 
offense  under  the  statutes  is  usually  a  fine,7  the  amount  of  which  must  be 
determined  as  prescribed  by  the  statute.8  Where  the  defendant  fails  to  pay 
the  fine  he  may  be  imprisoned.9  And  a  statute  disqualifying  persons  con- 
victed of  violating  the  gaming  laws  from  exercising  the  right  of  suffrage  or 
holding  office  has  been  held  valid.10 


1.  See  State  v.  Boyer,  79  Iowa  330;  State  v. 
Andrews,  43  Mo.  470. 

2.  Unsupported  Testimony  of  Accomplice  Suffi- 
cient to  Sustain  Conviction.  —  Grant  v.  State,  89 
Ga.  393;  Stone  v.  State,  3  Tex.  App.  675; 
Wright  v.  State,  23  Tex.  App.  313.  In  this 
last  case  it  was  held  that  Pen.  Code  Tex.,  art. 
367  (Pen.  Code  1895,  §  391),  authorizing  con- 
victions for  gaming  on  the  unsupported  testi- 
mony of  an  accomplice,  was  constitutional. 

3.  Statute  Prohibiting  Convictions  on  Unsup- 
ported Testimony  of  Accomplice.  —  Davidson  v. 
Slate,  33  Ala.  350;  Bird  v.  Stale,  36  Ala.  279; 
Bass  v.  State,  37  Ala.  469;  Smith  v.  State,  37 
Ala.  472;  State  v.  Light,  17  Oregon  358. 

4.  Gaming  a  Misdemeanor.  —  People  v.  Shear, 
7  Cal.  139;  Hayes  v.  State.  55  Ind.  99;  State 
v.  Shaw,  39  Minn.  153. 

5.  See  State  v.  Gilmore,  28  Mo.  App.  561. 

6.  People  v.  Beatty,  14  Cal.  566. 

7.  Fine  Imposed  for  Gaming.  —  People  v. 
Markham,  7  Cal.  208;  Exp.  Harrison,  63  Cal. 
299;  Faris  v.  Com.,  3  B.  Mon.  (Ky.)  79;  Ervine 
v.  Com.,  5  Dana  (Ky.)  216;  State  v.  Dent,  I 
Rich.  L.  (S.  Car.)  469;  Porter  v.  State,  36  Tex. 
104;  Wright  v.  State,  22  Tex.  App.  670;  Com. 
v.  Pegram,  1  Leigh  (Va.)s69;  Pitman  v.  Com., 
2  Rob.  (Va.)  800. 

In  Minnesota  gaming  is  a  misdemeanor  pun- 
ishable by  fine  and  imprisonment.  State  v. 
Shaw,  39  Minn.  153. 

Under  the  West  Virginia  statute,  which 
provides  that  persons  convicted  of  betting  on 
elections  shall  forfeit  the  value  of  the  money 
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or  other  thing  bet,  and  fifty  dollars  in  addition 
thereto,  on  conviction  of  two  parties  jointly 
indicted  there  must  be  a  separate  fine  against 
each.  The  fine  against  each  must  be  the  value 
of  the  money  or  thing  which  he  wagered  plus 
fifty  dollars.  State  v.  Griggs,  34  W.  Va. 
78. 

California  —  Fine  Not  to  Be  Satisfied  by  Impris- 
onment.—  The  provision  of  the  California 
Penal  Code  that  fines  imposed  for  offenses  may 
be  satisfied  by  imprisonment  at  the  rate  of  one 
dollar  a  day  has  no  application  to  the  offense 
of  gaming,  and  a  person  undergoing  imprison- 
ment for  the  latter  offense  because  of  his  de- 
fault in  paying  a  fine  can  secure  a  release  only 
by  paying  the  fine  or  by  serving  out  the  full 
term  of  imprisonment.  Ex  f>.  Harrison,  63 
Cal.  299.  See  also  Ex  p.  Sing  Ah  long,  84 
Cal.  166. 

8.  Amount  of  Fine  to  Be  Fixed  by  Jury.  —  In 

Ervine  v.  Com.,  5  Dana  (Ky.)  216,  under  the 
Kentucky  statute  of  1833,  imposing  a  fine  not 
to  exceed  five  hundred  dollars  for  gaming,  and 
giving  to  the  jury  the  discretion  of  assessing 
the  amount  of  the  fine,  it  was  held,  on  a  plea 
of  guilty,  that  the  fine  to  be  imposed  should  be 
assessed  by  the  jury,  and  the  court  had  no  au- 
thority to  fix  the  amount  unless  the  defendant 
waived  a  jury. 

9.  Imprisonment  to  Enforce  Fine.  —  Faris  v. 
Com.,  3  B.  Mon.  (Ky.)  79;  People  v.  Markham, 
7  Cal.  208. 

10.  Disfranchisement.  —  Vowells  v.  Com.,  84 
Ky.  52. 
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(5)  Bucket  Shops,  703. 
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(3)  Devices  Which  May  or  May  Not  Be  Gambling  Devices,  709. 

d.  General  Words  —  "  Other  "  Devices  or  Games,  710. 

V.  The  Setting  Up,  Keeping,  Exhibiting,  or  Permitting,  711. 

1.  In  General,  711. 

2.  "  Setting  Up,"  711. 

3.  "Exhibiting,"  711. 

4.  "Keeping,"  712. 

5.  "Permitting,"  712. 

6.  Dealing,  Playing,  or  Carrying  On  Game,  712. 

7.  Knowledge  of  Unlawf  ul  Use,  712. 

8.  Ignorance  of  Law,  7 1 2. 

9.  Ownership,  Interest,  and  Occupancy,  713. 

0.  Ownership  or  Interest,  713. 

Persons  '■'■Interested"  or  "Concerned,"  713. 
^.  Actual  Presence  or  Occupancy,  714. 

10.  Purpose  of  Setting  Up,  Keeping,  or  Exhibiting,  714. 

a.  In  General,  714. 

b.  Keeping  Also  for  Other  Purposes  than  Gaming,  714. 
C.  Keeping  for  Gain  or  Reward,  etc.,  715. 

(1)  At  Cotmnon  Law,  715. 

(2)  Statutory  Offenses,  715. 

11.  Necessity  for  Actual  Gaming,  715. 

a.  At  Common  Law,  715. 

b.  Under  Statutes  Against  Keeping  or  Exhibiting,  715. 
C.  Under  Statutes  Against  Permitting,  716. 

d.  Keeping  Place  "Resorted  to,"  716. 

12.  Duration  or  Frequency  of  Acts,  716. 

13.  Separate  Offenses,  717. 

14.  Continuous  Offenses,  718. 

15.  Particular  Persons  Liable,  718. 

a.  In  General,  718. 

b.  Aiders  and  Abettors,  718. 

c.  Principal  and  Agent,  and  Master  and  Servant,  718. 

d.  " Superintendent,"  719. 

e.  Joint  Owners  or  Occupants,  719. 

f.  Partners,  719. 

g.  Husband  and  Wife,  719. 

h.  Corporations,  719. 

1.  Officers  of  Corporation,  719. 
/.  Lessors  and  Lessees,  720. 

(1)  Liability  of  Lessors,  720. 

(2)  Liability  of  Lessees,  720. 

VI.  English  Statutes,  721. 
VII.  Evidence,  724. 

1.  In  Ge?ieral,  724. 

2.  Competency  of  Evidence,  724. 

3.  Sufficiency  of  Evidence,  726. 

VIII.  Questions  of  Law  and  Fact,  728. 
IX.  Punishment,  728. 

CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work :  DISORDERL  Y HOUSES,  vol.  9,  p.  508;  GAM- 
BLING CONTRACTS,  ante;  GAMING,  ante;  NUISANCES. 

L  In  General  —  1.  Scope  of  Title.  —  The  keeping  of  a  common  gaming 
house  is  punished  as  a  misdemeanor  both  by  the  common  law  and  by  statute. 
In  most  jurisdictions  statutes  have  also  been  enacted  punishing  any  person 
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who  shall  permit  gaming  in  a  house  or  other  place  occupied  or  controlled  by 
him,  or  any  person  who  shall  set  up,  keep,  or  exhibit  gaming  tables  or  other 
gaming  devices.  This  title  is  intended  to  include  all  of  these  offenses.  The 
statutory  offense  of  gaming,  as  distinguished  from  these  offenses,  is  treated 
under  another  title.1 

2.  Intention  to  Create  Offense.  —  Generally  the  statutes  are  too  clear  to  admit 
of  doubt  as  to  whether  the  legislature,  in  prohibiting  the  permitting  of  gaming 
and  other  acts  of  a  similar  character,  intended  to  make  such  acts  indictable 
offenses.  When  there  is  any  doubt  the  question  depends  of  course  upon  a 
construction  of  the  particular  statute.8 

3.  Definiteness  of  Statutes.  —  A  statute  prohibiting  and  punishing  the  setting 
up,  keeping,  or  exhibiting  of  gaming  tables  and  other  devices,  or  permitting 
the  same,  must  of  course  be  sufficiently  certain  to  show  what  the  legislature 
intended  to  punish.3  By  the  weight  of  authority  the  words,  "  gaming  tables," 
"gaming  devices,"  "other  gaming  devices,"  etc.,  are  not  too  general  to  be 
given  effect.4  Nor  is  a  statute  too  general  because  it  describes  a  game  by 
name,  as  "  faro,"  "  roulette,"  etc.,  without  further  describing  it.5 

4.  Effect  of  Statutes  on  the  Common  Law.  —  The  statutes  punishing  the  keep- 
ing of  houses  or  other  places  in  which  gaming  is  permitted,  or  in  which  gaming 
tables  or  devices  are  exhibited  or  permitted,  etc.,  do  not  abrogate  or  repeal  the 
common  law,  or  prevent  an  indictment  for  the  common-law  offense  of  keeping 
a  common  gaming  house,  unless  such  an  intent  on  the  part  of  the  legislature 
is  clear.6 

Statute  Punishing  the  Keeping  or  Exhibition  of 
Any  "  Banking  Game "  Not  Too  Indefinite,  — 

People  v.  Carroll,  So  Cal.  153. 

A  Statute  Punishing  the  Keeping  of  "  Gaming 
Apparatus  "  Is  Sufficient.  —  State  v.  Thomas,  50 

Ind.  292. 

Reason  for  Using  General  Words.  —  In  an  Ala- 
bama case  it  was  said,  speaking  of  a  statute 
using  the  general  words  "  gaming  table:  " 
"  The  legislature  wisely,  and,  as  I  think,  in- 
tentionally, omitted  to  give  any  name  or  de- 
scription to  any  table  or  tables  for  gaming, 
but  have  employed  language  comprehensive 
enough  to  embrace  all,  lest,  if  names  and  de- 
scriptions had  been  given,  the  cunning  and 
devices  of  men  might  thereby  evade  the  law 
and  escape  its  just  penalties."  Miller  v. 
State,  48  Ala.  122. 

In  State  v.  Mann,  2  Oregon  238,  a  statute 
framed  in  general  words  directed  against  the 
setting  up  of  gambling  devices  was  held  void 
on  certainty,  but  this  decision  was  disapproved 
in  In  re  Lee  Tong,  iS  Fed.  Rep.  256,  and  is  in 
effect  overruled  by  State  v.  Gitt  Lee,  6  Oregon 
426. 

5.  Describing  Game  by  Name  Only  Sufficient.  — 

Foster  v.  Territory,  1  Wash.  411.  See  also 
Evans  v.  State,  (Tex.  Crim.  1893)  22  S.  W. 
Rep.  18. 

6.  Statutes  Not  Affecting  the  Common-law 
Offense. —  In  Vanderworker  v.  State,  13  Ark. 
700,  the  common-law  offense  of  keeping  a  com- 
mon gaminghouse  was  held  not  to  be  affected 
by  statutes  prohibiting  certain  games  and  pro- 
hibiting their  exhibition.  See  also  State  v. 
Savannah,  T.  U.  P.  Charlt.  (Ga.)  235,  4  Am. 
Dec.  708;  Com.  v.  Goodall,  165  Mass.  588. 
And  see  the  title  Disorderly  Houses,  vol.  9, 

P-  5IQ-  t 

The  Idaho  Act  of  Jan.  13,  1S71,  providing  for 
a  license  to  keep  certain  gaming  tables,  and 
punishing  the  keeping  of  them  without  pro- 
curing a  license,  superseded  the  common  law 
694  Volume  XIV. 


1.  Gaming  Houses  —  Scope  of  Title. —  See  the 

title  Gaming. 

2.  Construction  of  Statutes.  —  In  Com.  v. 
Lampton,  4  Bibb  (Ky.)  261,  it  was  held  that 
under  the  Kentucky  Act  of  1796,  requiring 
grand  juries  to  prosecute  all  offenses  made 
penal  by  ihe  laws  of  the  commonwealth 
although  the  recovery  of  fines  might  be  other- 
wise directed  by  the  laws  imposing  the  same, 
one  who  suffers  gaming  in  his  house  in  viola- 
tion of  the  Act  of  1799.  rendering  such  conduct 
punishable  by  fine  and  forfeiture,  is  liable  to 
indictment,  the  Act  of  1796  applying  to  offenses 
made  penal  by  subsequent  statutes. 

Whether  an  Indictment  Will  Lie.  —  In  State 
v.  Fillyaw,  3  Ala.  735,  it  was  held  that,  the 
statute  pointing  out  a  mode  of  enforcing  pen- 
alties for  gaming  by  qui  tarn  action,  an  indict- 
ment would  not  lie.  See  also  State  v. 
Mathews,  2  Brev.  (S.  Car.)  82. 

A  statute,  however,  may  provide  for  prose- 
cution by  an  indictment  so  that  the  indictment 
will  lie,  notwithstanding  part  of  the  penalty 
goes  to  an  informer.  U.  S.  v.  Evans,  4  Cranch 
(C.  C.)  105.  See  Com.  v.  Richards,  1  Va.  Cas. 
133.  and  generally  the  title  Penalties  and 
Penal  Actions,  16  Encyc.  of  Pl.  and  Pr.  229. 

Where  a  statute  provides  for  the  recovery  of 
fines  and  forfeitures  for  gaming  by"  an  action 
at  law  "  in  the  name  of  the  state,  an  indict- 
ment will  lie.  State  v.  Carr,  6  Oregon  133. 
And  see  Action,  vol.  1,  p.  580. 

3.  Definiteness  of  Statutes.  —  Foster  v.  Terri- 
tory, 1  Wash.  411. 

4.  General  Words  —  United  Slates.  —  U.  S.  v. 
Speeden,  1  Cranch  (C.  C.)  535;  In  re  Lee 
Tong,  18  Fed.  Rep.  253. 

Alabama.  —  Miller  v.  State,  48  Ala.  122. 
California.  —  People  v.  Carroll,  80  Cal.  153. 
Indiana.  —  State  v.  Thomas,  50  Ind.  292. 
Missouri.  —  Lowry  v.  State,  1  Mo.  722. 
Texas.  —  Evans  v.  State,  (Tex.  Crim.  1893) 
22  S.  W.  Rep.  18. 


In  General. 


GAMING  HOUSES. 


Municipal  Charters. 


5.  Repeal  of  Statutes.  —  If  a  statute  punishing  the  keeping  of  gaming  houses 
is  inconsistent  with  or  repugnant  to  a  former  statute  on  the  same  subject,  or 
if  it  shows  an  intention  on  the  part  of  the  legislature  to  cover  the  whole  sub- 
ject, it  repeals  the  former  statute  by  implication  ;  and  if  a  new  statute  provides 
a  milder  punishment  than  was  before  imposed  for  the  offense,  it  repeals  so 
much  of  the  old  law  as  concerns  the  punishment.1  There  is  generally  no 
implied  repeal,  however,  if  there  is  no  inconsistency  or  repugnancy.8 

6.  Municipal  Charters  and  Ordinances  —  Power  to  Confer  Authority  on  Municipality.  — 
The  legislature  has  the  power,  unless  restrained  by  some  constitutional  provi- 
sion, to  confer  upon  cities  and  other  municipalities  authority  to  prohibit  and 
punish  the  keeping  of  gaming  houses,  gaming  tables,  etc.,  and  such  authority 
is  frequently  conferred.3 

Effect  on  General  Law.  — Such  a  grant  of  authority  to  a  municipality,  unless  in 
terms  exclusive,  does  not  repeal  or  affect  the  general  law  of  the  state,  common 
or  statutory,  on  the  subject,  or  prevent  prosecutions  thereunder  for  viola- 
tions thereof  within  the  limits  of  the  municipality,  either  before  the  munici- 
pality has  acted  under  such  authority  or  afterwards.4  And  it  has  been  held 
by  some  courts,  though  not  by  all,  that  a  conviction  under  a  city  ordinance 
will  not  bar  a  prosecution  under  the  general  law.5 

Grant  of  Exclusive  Power.  —  If  the  municipality  is  given  exclusive  power  to  pro- 
hibit and  punish  gaming  houses,  etc.,  within  its  limits,  this  will  have  the  effect 
of  repealing  or  suspending  the  general  law  of  the  state  in  so  far  as  the  par- 
ticular locality  is  concerned.6 

Authority  to  Regulate  or  License.  —  And  if  it  is  given  authority  to  regulate  and  to 
license  the  same,  a  license  granted  by  it  will  prevent  a  prosecution  under  the 
state  law.7 

Necessity  for  Ordinance.  —  A  statute  authorizing  a  municipality  to  enforce  ordi- 


in  relation  to  the  offense  of  keeping  gaming 
houses.    People  v.  Goldman,  I  Idaho  714. 

1.  Bepeal  and  Modification  of  Statutes.  —  State 
v.  Whitworth,  8  Port.  (Ala.)  434;  People  v. 
Sponsler,  1  Dak.  277;  State  v.  Hope,  15  Ind. 
474;  Veach  v.  Elliot,  1  Ohio  St.  139;  State  v. 
Horan,  11  Tex.  144.  And  see  the  title  Dis- 
orderly Houses,  vol.  9,  p.  511;  and  generally 
the  title  Statutes. 

2.  No  Repeal  When  Statutes  Are  Not  Inconsist- 
ent or  Repugnant.  —  State  v.  Thomas,  50  Ind. 
292;  Com.  v.  Pulaski  County  Agricultural, 
etc..  Assoc.,  92  Ky.  197;  Buckz*.  State,  1  Ohio 
St.  61;  Veach  v.  Elliot,  I  Ohio  St.  139;  Com. 
v.  Pegram,  1  Leigh  (Va.)  569;  Simmons  v. 
Bradley,  27  Wis.  689.  And  see  Waddell  v. 
Com.,  84  Ky.  276,  8  Crim.  L.  Mag.  741; 
Swigart  v.  People,  154  111.  284.  And  on  the 
general  subject  the  title  Statutes. 

A  statute  relating  to  gaming,  amending  a 
prior  statute  on  the  same  subject,  which 
merely  changes  the  destination  of  the  fines, 
does  not  change  or  affect  the  offense.  State 
v.  Agudo,  5  La.  Ann.  185. 

3.  Effect  of  Municipal  Charters  and  Ordinances. 
—  State  v.  Grimes,  49  Minn.  443;  Berry  v. 
People,  36  111.  425;  State  v.  Simonds,  3  Mo. 
4.14;  Davis  v.  State,  2  Tex.  App.  425.  And 
see  Rogers  v.  People,  9  Colo.  450,  59  Am. 
Rep.  146;  Chicago  v.  Brownell,  146  111.  64; 
In  re  Snell,  58  Vt.  207.  See  the  titles  Municipal 
Corporations;  Ordinances. 

4.  Effect  as  Suspending  or  Repealing  General 
Laws.  — U.  S.  v.  Holly,  3  Cranch  (C.  C.)  656; 
Berry  v.  People,  36  111.  425;  Hankins  v. 
People,  106  111.  628;  Rice  v.  State,  3  Kan.  141; 


State  v.  Crummey,  17  Minn.  72.  And  see 
Kemper  v.  Com.,  85  Ky.  219,  7  Am.  St.  Rep. 
593;  Com.  v.  Hunter,  (Ky.  1897)41  S.  W.  Rep. 
284;  Com.  v.  Walp,  (Ky.  1897)  41  S.  W. 
Rep.  281;  State  v.  Wister,  62  Mo.  592;  People 
v.  Hatter,  (Ct.  Sess.)22  N.  Y.  Supp.  688.  Also 
the  titles  Municipal  Corporations;  Ordi- 
nances; Disorderly  Houses,  vol.  9,  p.  511. 

An  ordinance  which  prohibits  and  punishes 
pool-selling  and  book-making  within  the  city 
generally,  but  exempts  from  its  operation  cer- 
tain places  under  the  control  of  incorporated 
associations,  such  as  inclosures  for  fairs  and 
races  at  particular  times,  does  not  authorize 
book-making  and  pool-selling  in  such  places 
at  such  times,  but  it  simply  makes  no  provision 
for  the  punishment  of  persons  who  may  do  the 
acts  in  such  places  at  such  times.  Chicago  v. 
Brownell,  146  111.  64,  reversing  41  111.  App. 
70. 

5.  Effect  of  Conviction  under  Ordinance.  —  Rob- 
bins  v.  People,  95  111.  175;  Hankins  v.  People, 
106  111.  628,  showing  that  Berry  v.  People,  36 
111.  425,  to  the  contrary,  was  overruled.  And 
see  Kemper  v.  Com.,  85  Ky.  219,  7  Am.  St. 
Rep.  593.  Contra,  Rice  v.  State,  3  Kan.  141; 
State  v.  Simonds,  3  Mo.  414.  See  the  title 
Jeopardy. 

6.  Grant  of  Exclusive  Power.  —  See  Rogers  v. 
People,  9 Colo.  450,  59  Am.  Rep.  146;  Bennett 
v.  People,  30  111.  389. 

7.  Grant  of  Power  to  Regulate.  —  Berry  v. 
People,  36  111.  425.  And  see  State  v.  Clarke, 
54  Mo.  17,  14  Am.  Rep.  471;  State  v.  De  Bar, 
58  Mo.  395.  See  the  titles  Municipal  Cor- 
porations; Ordinances. 
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nances  and  suppress  gaming  is  not  effective  without  an  ordinance.1 

7.  Effect  of  Tax  and  License!  —  It  was  held  in  a  Georgia  case  that  the  fact 
that  a  gaming  table  was  taxed  by  the  state  did  not  prevent  a  house  in  which 
it  was  kept  for  the  purpose  of  common  gambling  from  being  a  common  gaming 
house,  and  as  such  a  nuisance  at  common  law.3  But  it  would  seem  clear  that 
if  a  gaming  table  is  licensed,  on  payment  of  a  certain  fee  or  tax,  it  cannot  be 
unlawful  to  keep  or  exhibit  the  same  for  the  purpose  for  which  it  is  generally 
used,  for  it  is  not  to  be  supposed  that  the  legislature  intended  to  punish  as  a 
crime  any  acts  which  it  has  licensed,  especially  when  such  acts  are  made  the 
source  of  a  portion  of  the  revenue  of  the  state.  And  so  it  has  been  held  in 
several  cases.3  The  license,  of  course,  must  cover  the  particular  game  or 
device,4  and  the  tax  must  be  paid  and  the  license  obtained.5 

License  by  Municipality.  —  A  license  by  a  municipality  to  keep  a  gaming  house 
or  table  will  bar  a  prosecution  therefor  under  the  general  laws  of  the  state,  if 
the  legislature  has  given  the  municipality  authority  to  regulate  and  license  the 
same,6  but  not  otherwise.7 

II.  Common  Gaming  House — ■  1.  Definition.  —  A  common  gaming  house  is 
a  house  which  is  kept  for  the  purpose  of  gaming,  and  to  which  persons  may 
and  do  resort  for  such  purpose.8 


1.  Ordinance  Necessary.  —  Ridge  way  v.  West, 
6o  Ind.  371. 

Disorderly  Houses  Generally.  —  This  question 
is  considered  in  another  place  with  respect  to 
disorderly  houses  generally.  See  the  title  Dis- 
orderly Houses,  vol.  9,  p.  511. 

2,  Effect  of  Taxing  Gaming  Instruments.  — 
State  v.  Doon,  R.  M.  Charlt.  (Ga.)  1.  The 
soundness  of  this  decision  is  very  doubtful, 
unless  it  is  based,  as  it  perhaps  was,  on  the 
ground  that  the  tax  was  imposed  for  the  pur- 
pose of  prohibition.  See  the  opinion  of  the 
court,  by  Berrien,  J.,  at  pp.  3,  4. 

3.  License  Held  to  Legalize  Gaming.  —  Rodgers 
v.  State,  26  Ala.  76;  Overby  v.  State,  18  Fla. 
178;  Berry  v.  People,  36  111.  425;  Chiles  v. 
State,  1  Tex.  App.  27;  Harris  v.  State,  9  Tex. 
App.  308;  Houghton  v.  State,  41  Tex.  136  (ex- 
plaining and  limiting  Wolz  v.  State,  33  Tex. 
335);  State  v.  Johnson,  41  Tex.  504;  Long- 
worth  v.  State,  41  Tex.  508.  See  also  Slate  v. 
Moseley,  14  Ala.  390;  State  v.  Allaire,  14  Ala. 
435- 

In  Texas  the  rule  established  by  the  cases  in 
that  state  above  cited  was  abrogated  by  the 
Act  of  March  24,  1881,  providing  for  the  levy  of 
a  tax  on  gaming  tables,  but  further  providing 
that  such  levy  shall  not  exempt  from  pun- 
ishment under  the  laws  in  force  against  gam- 
ing; and  since  the  enactment  of  this  statute 
the  payment  of  a  license  tax  cannot  be  pleaded 
in  bar  of  a  prosecution  for  keeping  a  gaming 
table.    Reeves  v.  State,  12  Tex.  App.  199. 

4,  License  for  Billiard  Table  Does  Not  Authorize 
Pool  Table.  —  Rodgers  v.  State,  26  Ala.  76. 

The  Tennessee  Statute  Imposing  a  License  Tax 
on  "Book-makers  on  Horse  Races"  imposes  the 
tax  on  book-making  on  legal  races  run  upon 
licensed  tracks  in  the  state,  and  does  not 
license  book-  making  on  races  run  outside  the 
state,  or  on  unlicensed  tracks  in  the  state. 
Brown  v.  State,  88  Tenn.  566. 

Pool  Rooms.  —  The  above-mentioned  statute 
of  1889  imposed  a  tax  "  upon  each  person, 
company,  firm,  or  corporation,  or  agent  en- 
gaged in  selling  pools  upon  any  running,  trot- 
ting, or  pacing  race,  in  this  or  any  other 
State."  By  the  assessment  acts  "  pool-selling" 
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had  been  declared  a  privilege  in  general 
terms.  In  Palmer  v.  State,  88  Tenn.  553,  it 
was  held  that  the  Act  of  1889  did  not  endanger 
the  privilege  created  by  the  assessment  acts, 
or  render  legal  the  selling  of  pools  upon  races 
run  outside  the  state,  or  upon  unlicensed 
tracks  within  the  state. 

5.  Tax  Must  Be  Paid  and  License  Obtained.  — 
People  v.  Raynes,  3  Cal.  366;  Hazen  v.  State, 
18  Fla.  184. 

Payment  of  the  License  Fee  After  Unlawful  Keep- 
ing does  not  legalize  prior  acts,  though  upon 
payment  an  antedated  license  is  received. 
State  v.  Raymond,  12  Mont.  226. 

6.  License  by  Municipality.  —  Berry  v.  People, 
36  111.  425.  And  see  State  v.  Clarke,  54  Mo. 
17,  14  Am,  Rep.  471;  State  v.  De  Bar,  58  Mo. 
395- 

7.  Unauthorized  License.  —  Schuster  v.  State, 
48  Ala.  199;  State  v.  Caldwell,  3  La.  Ann.  435; 
State  v.  Lindsay,  34  Ark.  372;  Goetler  v.  State, 
45  Ark.  454;  Atkins  v.  State,  95  Tenn.  474. 

A  grant  of  authority  to  "  restrain  or  pro- 
hibit "  does  not  give  authority  to  license. 
Schuster  v.  State,  48  Ala.  199. 

8.  Common  Gaming  House  Defined.  —  Rex  v. 
Rogier,  1  B.  &  C.  272,  8  E.  C.  L.  117,  2  Dowl. 
&  R.  431;  U.  S.  v.  Dixon,  4  Cranch  (C.  C.)  107; 
Vanderworker  v.  State,  13  Ark.  700;  State 
Layman,  5  Harr.  (Del.)  510;  State  v.  Black,  94 
N.  Car.  809.  And  see  Miller  v.  State,  35  Tex. 
Crim.  650;  Anderson  v.  State,  (Tex.  App.  1889) 
12  S.  W.  Rep.  868. 

As  to  whether  actual  gaming  is  necessary, 
and  as  to  the  duration  and  frequency  of  the 
acts  necessary  to  make  a  house  a  common 
gaminghouse,  see  i/ifra,  this  title.  The  Setting 
Up,  Keeping,  Exhibiting,  or  permitting. 

Gaming  Room.  —  If  a  room  is  used  to  facili- 
tate gaming  operations,  and  is  one  in  which 
sporting  characters  are  invited  to  congregate 
for  the  purpose  of  illegal  amusement  and  gain, 
and  to  stake  money  or  other  things  of  value 
upon  trials  of  chance,  skill,  or  endurance,  it  is 
a  gaming  room.  People  v.  Weithoff,  51  Mich. 
203,  47  Am.  Rep.  557.  4  Crim.  L.  Mag.  682. 

Texas.  —  In  Anderson  v.  State,  (Tex.  App. 
1889)  12  S.  W.  Rep.  868,  it  was  held  that  an 
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2.  A  Misdemeanor  at  Common  Law  and  by  Statute.  —  To  k<  < \>  a  common 
gaming  house  is  a  common  nuisance  and  misdemeanor  at  common  law.1  It  is 
such,  not  because  a  particular  description  of  indictable  offenses  are  commonly 
committed  there,  but  because  such  a  place  has  a  tendency  to  bring  together 
idle  and  disorderly  persons,  encourage  avariciousness,  corrupt  the  public 
morals,  and  lead  to  breaches  of  the  public  peace.2  In  most  jurisdictions  this 
offense  is  now  punishable  by  statute. 

3.  Noise  or  Disturbance.  —  To  make  the  keeping  of  a  gaming  house  a  i 
mon  nuisance  and  misdemeanor,  it  is  not  necessary  that  there  shall  be  noise  or 
other  actual  disturbance,  for  its  evil  effect  as  a  resort  for  the  idle  and  dis- 
orderly is  not  dependent  on  the  existence  of  such  disturbances.3    The  gaming 
need  not  be  visible  from  the  outside.4 

4.  Degree  of  Publicity.  —  The  word  "  common  "  as  applied  to  gaming  houses, 
whether  at  common  law  or  in  a  statute  punishing  any  person  who  shall  keep 
a  common  gambling  house,  does  not  necessarily  mean  that  the  house  shall  be 
open  to  all  the  public.5  But  some  degree  of  publicity  is  necessary.  Gaming 
in  a  private  house,  or  permitting  gaming  in  a  private  house,  not  open  to  per- 
sons generally  for  such  purpose,  is  not  an  indictable  offense  at  common  law, 
not  does  it  render  the  house  a  common  gaming  house  within  the  meaning  of  a 
statute.6 


instruction  defining  a  gaming  house  as  a 
house,  or  a  part  of  a  house,  where  gaming  is 
carried  on  as  a  business,  was  correct. 

1.  At  Common  Law. — Bac.  Abr.,  tit.  Nuisances 
(A);  i  Hawk.  P.  C,  c.  75,  §  6. 

England.  —  Rex  v.  Dixon,  10  Mod.  335;  Rex 
v.  Rogier,  1  B.  &  C.  272,  8  E.  C.  L.  117,  2 
Dowl.  &  R.  431;  Rex  v.  Medlor,  2  Show.  36; 
Rex  v.  Taylor,  3  B.  &  C.  502,  10  E.  C.  L.  166; 
Greenhuff's  Case,  2  Swinton  236.  And  see 
Rex  v.  Higginson,  2  Burr.  1233. 

Canada.  —  Reg.  v.  Shaw,  4  Manitoba  404. 

United  States.  —  U.  S.  v.  Ismenard,  I  Cranch 
(C.  C.)  150;  U.  S.  v.  Miller,  4  Cranch  (C.  C.) 
104;  U.  S.  v.  Dixon,  4  Cranch  (C.  C.)  107;  U. 
S.  v.  Milburn,  4  Cranch  (C.  C.)  719;  U.  S.  v. 
Holly,  3  Cranch  (C.  C.)  656. 

Arkansas. — Vanderworker  v.  State,  13  Ark. 
700;  Dudney  v.  State,  22  Ark.  251;  Thatcher 
v.  State,  48  Ark.  60. 

California.  —  People  v.  Raynes,  3  Cal.  366. 

Dakota.  —  People  v.  Sponsler,  1  Dak.  277. 

Delaware.  —  State  v.  Layman,  5  Harr.  (Del.) 
510. 

Georgia.  —  State  v.  Doon,  R.  M.  Charlt.  (Ga.) 
I;  State  v.  Savannah,  T.  U.  P.  Charlt.  (Ga.) 
235,4  Am.  Dec.  708;  State  v.  Worth,  R.  M. 
Charlt.  (Ga.)  5. 

Idaho.  —  People  v.  Goldman,  1  Idaho  714. 

Indiana.  —  Bloomhuff  v.  State,  8  Blackf. 
(Ind.)  205. 

Kentucky.  —  Buford  v.  Com.,  14  B.  Mon. 
(Ky.)  20;  Kneffler  v.  Com.,  94  Ky.  359;  West 
v.  Com.,  3  J.  J.  Marsh.  (Ky.)  641;  Bollinger  v. 
Com.,  98  Ky.  574. 

Maine.  —  State  v.  Haines,  30  Mo.  65. 

Maryland.  —  Wheeler  v.  State,  42  Md.  563. 

Massachusetts.  —  Com.  v.  Stahl,  7  Allen 
(Mass.)  304. 

Minnesota.  — State  v.  Crummey,  17  Minn.  72. 

Missouri.  — See  Barada  v.  State,  13  Mo.  94. 

Nebraska.  —  Hill  v.  Pierson,  45  Neb.  503. 

New  Hampshire.  —  Lord  v.  State,  16  N.  H. 
325,  41  Am.  Dec.  729. 

New  Jersey.  —  See  Brown  v.  State,  49  N.  J. 
L.  61. 

Neiv  York.  —  People  v.  Jackson,  3  Den.  (N. 


Y.)  101,  45  Am.  Dec.  449;  King  v.  People,  83  N. 
Y.  587,  affirming  23  Hun  (N.  Y.)  148;  People 
v.  Cutler,  28  Hun  (N.  Y.)  465;  Butler's  Case, 
1  City  Hall  Rec.  (N.  Y.)66;  People  v.  Sergeant, 
8  Cow.  (N.  Y.)  139;  Tanner  v.  Albion,  5  Hill 
(N.  Y.)  121,  40  Am.  Dec.  337. 

North  Carolina.  —  State  v.  Mathews,  2  Dev. 
&  B.  L.  (19  N.  Car.)  426;  State  v.  Black,  94  N. 
Car.  809. 

2.  Why  a  Nuisance  at  Common  Law.  —  Hawk. 
P.  C,  b.  1,  75,  §  b;  U.  S.  v.  Dixon,  4  Cranch 
(C.  C.)  107;  Thatcher  v.  State,  48  Ark.  60: 
Lord  v.  State,  16  N.  H.  330,  41  Am.  Dec.  729; 
King  v.  People,  83  N.  Y.  587,  affirming  23  Hun 
(N.  Y.)  148;  State  v.  Black,  94  N.  Car.  812. 

3.  Noise  or  Disturbance  Not  Necessary.  — 
Thatcher  v.  State,  48  Ark.  60;  State  v.  Lay- 
man, 5  Harr.  (Del.)  510;  State  v.  Doon,  R.  M. 
Charlt.  (Ga.)  1;  Kneffler  v.  Com.,  94  Ky.  359; 
King  v.  People,  83  N.  Y.  587,  affirming  23  Hun 
(N.  Y.)  148;  State  v.  Mosby,  53  Mo.  App.  571. 

4.  Gaming  Need  Not  Be  Visible  from  Outside. 
—  State  71.  Mosby,  53  Mo.  App.  571. 

5.  Publicity  of  House.  —  Com.  v.  Blankinship, 
165  Mass.  40;  States.  Mosby,  53  Mo.  App.  571. 

Whether  few  or  many  persons  are  allowed 
to  resort  to  the  house  for  the  purpose  of  gam- 
ing, is  immaterial.  State  v.  Black,  94  N.  Car. 
809. 

Clubs.  —  Rooms  occupied  by  a  club  of  one 
hundred  and  fifty  members,  and  which  are 
commonly  used  for  gambling  by  them  and 
such  other  persons  as  they  individually  invite 
to  come  there,  though  not  open  to  the  public 
generally,  may  be  found  to  be  a  common 
gambling  house.  Com.  v.  Blankinship,  165 
Mass.  40;  Cochran  v.  State,  102  Ga.  631. 
See  also  Jenks  v.  Turpin,  13  Q.  B.  D.  505, 
where  it  was  held  that  a  building  may  be  a 
common  gaming  house  although  resorted  to 
only  by  members  of  a  club  for  whose  use 
the  place  is  maintained. 

For  decisions  under  the  English  Betting 
Houses  Act,  see  infra,  this  title,  English  Stat- 
utes. 

6.  Private  Gaming. —  U.  S.  Dixon,  4 
Cranch  (C.  C.)  107;  State  v.  Layman,  5  Harr. 
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III.  The  House  or  Place  —  1.  In  General. —  To  render  one  guilty  of  keep- 
ing a  gaming  house,  at  common  law  or  under  a  statute,  the  nature  of  the 
building  is  not  material,  unless  made  so  by  statute.1  It  may  be  a  private 
dwelling  house,2  or  it  may  be  a  single  room  or  set  of  rooms  in  a  house,3  or  it 
may  be  a  shop,  store,  or  saloon,4  or  even  a  tent  5  or  a  boat.6 

Setting  Up,  Keeping,  or  Exhibiting.  —  And  when  a  statute  merely  punishes  the 
setting  up,  keeping,  or  exhibiting  of  any  table  or  other  device  for  gaming, 
without  limitation  as  to  place,  the  place  where  it  is  set  up,  kept,  or  exhibited 
is  not  material.7 

2.  Statutory  Limitations  —  a.  In  General.  —  The  statutes  do  not  always 
prohibit  generally  the  setting  up,  keeping,  or  exhibiting  of  gaming  tables  or 
other  gaming  devices,  or  the  permitting  of  gaming,  but  sometimes  prohibit  the 
same  in  particular  places  only.  Generally  they  use  one  or  more  of  the  terms 
"house,"  "building,"  "place,"  "public  place,"  etc.,  and  some  difficulty  has 
arisen  in  construing  such  terms.  When  a  statute  punishes  such  acts  in  spe- 
cific places  only,  it  does  not  apply  to  acts  committed  in  other  places.8 

b.  "  HOUSE."  —  The  term  "  house  "  in  a  statute  punishing  the  keeping  of 
a  gaming  house,  or  punishing  the  owner  or  occupier  for  permitting  gaming  or 
exhibiting  gaming  tables  or  devices,  is  a  broad  term.  It  does  not  necessarily 
mean  a  dwelling-house,  or  other  building  of  this  kind,9  but  it  has  been  held  to 
include  vessels.10  As  stated  above,  one  room  in  a  house  comes  within  the 
definition  of  gaming  house,  both  at  common  law  and  under  the  statutes.11 

c.  "  OFFICE."  —  The  term  "  office  "  means  ordinarily  "  a  building  or  room 
in  which  one  transacts  business  or  discharges  his  professional  duties."  18  But 
in  a  statute  punishing  any  person  who  shall  permit  his  house  or  office  to  be 
used  for  betting  or  gaming,  the  term  does  not  necessarily  mean  a  room  or 
rooms  in  a  permanent  building.  "  It  is  no  matter  whether  there  is  a  roof  or 
none,  or  whether  the  structure  is  movable  or  fastened  to  the  earth."  13 


(Del.)  510;  Com.  v.  Stahl,  7  Allen  (Mass.)  304; 
State  v.  Mathews,  2  Dev.  &  B.  L.  (19  N.  Car.) 
424.    And  see  the  title  Gaming. 

Occasional  games  of  poker  privately  played 
with  acquaintances  for  money,  in  his  room,  do 
not  make  a  person  a  keeper  of  a  common  gam- 
ing house.    State  v.  Mosby,  53  Mo.  App.  571. 

An  averment  in  an  indictment  that  the  de- 
fendant kept  and  maintained  a  tenement 
"  used  "  for  illegal  gaming,  does  not  charge 
an  offense  at  common  law,  as  it  does  not  show 
that  the  house  was  kept  or  resorted  to  for 
gaming  by  the  public  generally.  Com.  v. 
Stahl,  7  Allen  (Mass.)  304. 

1.  The  House  or  Place.  —  See  the  title  Dis- 
orderly Houses,  vol.  9,  p.  512. 

2.  Private  Dwelling  Houses.  —  See  Com.  v. 
Goodall,  165  Mass.  588;  State  v.  Garity,  46  N. 
H.  61;  State  v.  Black,  94  N.  Car.  809. 

3.  Rooms.  —  Com.  v.  Hyde,  Thach.  Crim. 
Cas.  (Mass.)  19;  State  v.  Garity,  46  N.  H.  61; 
Com.  v.  Bulman,  118  Mass.  456,  19  Am.  Rep. 
469;  Com.  v.  Howe,  13  Gray  (Mass.)  26;  State 
v.  Mosby,  53  Mo.  App.  571;  State  v.  Mohr,  55 
Mo.  App.  329;  Lockhart  v.  State,  10  Tex.  275; 
Rice  v.  State,  10  Tex.  545.  And  see  the  title 
Disorderly  Houses,  vol.  9,  p.  512. 

Private  Bedroom  May  Be  Common  Gaming 
House.  —  State  v.  Black,  94  N.  Car.  809.  See 
also  Bibb  v.  State,  83  Ala.  84 

4.  Shop,  Store,  or  Saloon.  —  See  State  v.  Pow- 
ers, 36  Conn.  77;  also  the  title  Disorderly 
Houses,  vol.  9,  p.  512. 

5.  Tent.  —  See  Killman  v.  State,  2  Tex.  App. 
222,  28  Am.  Rep.  432.  And  see  the  title  Dis- 
orderly Houses,  vol.  9,  p.  512. 


6.  Boat.  — See  State  v.  Mullen,  35  Iowa  199; 
State  v.  Metcalf,  65  Mo.  App.  681.  And  see 
the  title  Disorderly  Houses,  vol.  9,  p.  512. 

7.  Keeping  or  Exhibiting  Table  or  Other  Device 
—  Place  Immaterial.  —  Bibb  v.  State,  83  Ala 
84. 

8.  Statutes  Forbidding  Gaming  Only  in  Particu 
lar  Places.  —  The  Maryland  Act  (Acts  1797 
c.  no)  forbids  setting  up  faro  tables,  etc..  "  ir 
any  dwelling-house,  outhouse,  or  place  occu 
pied  by  any  tavern-keeper  or  retailer  of  wine 
spirituous  liquors,  beer,  or  cider."  Baker 
State,  2  Har.  &  J.  (Md.)  5. 

Under  the  Texas  statute  (Penal  Code,  Act 
38q)  the  indictment  must  allege  the  act  to  have 
been  committed  in  one  of  the  places  inhibited 
bv  the  enactment.  Wallace  v.  State,  12  Tex. 
App.  47g. 

9.  "House."  —  States.  Metcalf,  65  Mo.  App. 
681.  And  see  the  other  cases  cited  at  the  be- 
ginning of  this  section. 

10.  A  Boat  in  a  navigable  stream,  having  a 
cabin  equipped  with  tables,  chairs,  and  other 
articles  necessary  for  carrying  on  gambling, 
though  in  no  way  connected  with  the  shore,  is 
a  house,  within  the  meaning  of  a  statute 
against  gaming  houses.  State  v.  Metcalf,  65 
Mo.  App.  681.  And  see  State  v.  Mullen,  35 
Iowa  199. 

11.  Single  Room.  —  Com.  v.  Hyde,  Thach. 
Crim.  Cas.  (Mass.)  19.  See  the  cases  cited  at 
the  beginning  of  this  subdivision. 

12.  "  Office."  —  Century  Diet. 

13.  Per  Kelly,  C.  B.,  in  Shaw  v.  Morley,  L. 
R.  3  Exch.  137. 

In  this  case  it  appeared  that  on  a  strip  of 
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d.  "  BUILDING  " — "YARD."  —  A  space  at  a  race  track,  covered  but  open 
on  the  sides,  set  apart  and  rented  to  book-makers  and  pool-sellers,  has  been 
held  to  be  a  "  building "  and  "  yard,"  within  the  prohibition  of  a  statute 
against  permitting  gaming  in  such  places.1 

e.  "Place"  or  "Public  Place."  —  The  words  "place"  and  "public- 
place  "  in  the  statutes  do  not  necessarily  mean  a  house  or  other  permanent 
structure.  Indeed,  there  need  be  no  structure  at  all.  The  place  need  not  be 
a  covered  place.2  And,  where  it  is  inclosed,  the  size  of  the  inclosure  is 
immaterial.3 

/.  "Public  House."  —  A  room  kept  as  a  common  resort  for  persons 
desiring  to  play  cards  for  money  is  a  "  public  house"  within  the  meaning  of 
the  Texas  statute,  although  not  every  person  that  desires  may  be  permitted 
to  have  access  to  it.4 

g.  Taverns,  Inns,  Saloons,  etc.  —  Some  of  the  statutes  against  per- 
mitting gaming,  and  setting  up  or  exhibiting  gaming  tables  and  other  devices, 
in  express  terms  prohibit  the  same  in  taverns,  inns,  coffee  houses,  etc.,  or  in 
buildings  in  which  intoxicating  liquors  are  sold  at  retail.5 

Gaming  in  Other  Rooms  than  Saloon.  —  Under  a  statute  punishing  the  owner  or 
proprietor  of  a  house  used  for  the  sale  of  intoxicating  liquors,  who  knowingly 
suffers  gaming  to  be  done  therein,  it  has  been  held  that  the  owner  or  proprietor 
of  an  entire  house  is  guilty  if  he  knowingly  permits  gaming  in  any  part  of  the 
house  that  is  under  his  control,  though  liquors  are  sold  in  one  room  only.6 


land  adjoining  a  race-course,  and  just  outside 
an  inclosure  reserved  for  ticket-holders,  there 
were  uncovered  temporary  wooden  structures, 
in  which  during  the  races  the  business  of  bet- 
ting was  carried  on.  They  had  desks  fronting 
both  ways,  and  at  each  desk  was  a  clerk,  who 
recorded  the  bets  taken.  It  was  held  that 
these  structures  were  "offices"  within  the 
meaning  of  the  English  Betting  House  Act. 
For  other  decisions  under  this  statute  see  in- 
fra, this  title,  English  Statutes. 

1.  Building  and  Yard.  —  Swigart  v.  People, 
154  111.  284. 

2.  "Place."  — Haigh  v.  Sheffield,  L.  R.  10  Q. 
B.  102;  Eastwood  v.  Miller,  L.  R.  9  Q.  B.  440; 
Gallaway  v.  Maries,  8  Q.  B.  D.  275;  Bows  v. 
Fenwick,  L.  R.  9  C.  P.  339. 

As  to  these  and  other  cases  arising  under 
the  English  Betting  Houses  Act,  see  infra, 
this  title.  English  Statutes. 

3.  Eastwood  v.  Miller,  L.  R.  9  Q.  B.  440. 

4.  Texas  Statute  —  Public  House.  —  Lockhart 
v.  State,  10  Tex.  275;  Rice  v.  State,  10  Tex. 
545;  State  v.  Barns,  25  Tex.  654.  See  supra, 
this  title.  Common  Gaming  House  —  Degree  of 
Publicity. 

5.  Taverns,  Inns,  Saloons,  etc.  —  See  U.  S.  v. 
Lefevre,  1  Cranch  (C.  C.)  244;  Campbell  v. 
State,  55  Ala.  89;  Com.  v.  Watson,  2  Duv. 
(Ky.)4o8;  Worthatn  v.  State,  59  Miss.  179; 
State  v.  Hawkins,  91  N.  Car.  626;  State  v. 
Hix,  3  Dev.  L.  (14  N.  Car.)  116;  Koran  v. 
Chief  Justice,  27  Tex.  226;  Wallace  v.  State, 
12  Tex.  App.  479. 

Taverns.  —  A  mere  retailer  of  spirituous 
liquors  was  held  not  to  be  an  ordinary  or 
tavern  keeper,  within  an  early  North  Carolina 
statute  against  permitting  gaming.  State  v. 
Hix,  3  Dev.  L.  (14  N.  Car.)  116. 

The  Word  "  Retail,"  in  a  statute  prohibiting 
the  suffering  of  gambling  in  any  house  where- 
in spirituous  liquors  are  retailed,  means  "  to 
sell  by  small  quantities,  in  broken  parts,  in 


small  lots  or  parcels,  not  in  bulk."  State  v. 
Hawkins,  91  N.  Car.  626.    See  also  Retail. 

The  Managers  of  a  Social  Club  may  be  con- 
victed under  the  Alabama  statute  (Crim.  Code 
Ala.,  §  4801)  for  permitting  gaming  in  a  house 
where  spirituous  liquors  are  sold,  although 
such  sales  are  to  members  only.  Jacobi  it. 
State,  59  Ala.  71. 

Necessity  for  License.  —  Some  of  the  statutes 
punishing  innkeepers  and  retailers  of  spiritu- 
ous liquors  for  permitting  gaming  on  their 
premises,  apply  only  to  licensed  innkeepers 
or  retailers.  Under  such  a  statute  the  indict- 
ment must  charge  that  the  defendant  was  a 
licensed  innkeeper  or  retailer.  State^.  Ken- 
nedy, 1  Ala.  31;  Com.  v.  Bolkom,  3  Pick. 
(Mass.)  281.  See  also  Buford  v.  Com.,  14  B. 
Mon.  (Ky.)  20. 

In  North  Carolina,  under  a  statute  prohibit- 
ing gambling,  or  suffering  gambling,  "  in  any 
house  wherein  spirituous  liquors  are  retailed," 
the  offense  does  not  depend  at  all  upon 
whether  such  retailing  is  with  or  without  a 
license.  State  v.  Hawkins,  91  N.  Car.  626. 
See  also  State  v.  Terry,  4  Dev.  &  B.  L.  (20  N. 
Car.)  185. 

The  Possession  of  a  License,  if  no  inn  is  kept, 
is  not  sufficient  to  sustain  an  indictment 
against  an  innkeeper  for  permitting  gaming. 
Com.  v.  Bolkom,  3  Pick.  (Mass.)  281. 

6.  Permitting  Gaming  in  Other  Rooms.  — 
Campbell  v.  State,  55  Ala.  89. 

Room  Hired  Out  to  Others.  —  The  fact  that  the 
upper  room,  in  which  the  gaming  is  carried  on, 
is  hired  out  by  him,  does  not  exonerate  him. 
Campbell  v.  State,  55  Ala.  89.  See  also  Horan 
v.  Chief  Justice,  27  Tex.  226. 

Prima  Facie,  the  premises  are  an  entirety, 
and  if  there  be  any  such  separation  of  the  up- 
per rooms  from  the  lower  as  would  exonerate 
the  defendant  from  the  charge  of  suffering 
gaming  to  be  done  therein,  the  burden  is  on 
him  to  prove  it.  Campbell  v.  State,  55  Ala.  89. 
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But  this  is  not  true  to  the  full  extent  under  the  Texas  statute.1 

IV.  The  Gaming,  and  the  Gaming  Tables,  Gaming  Devices,  etc.  —  1.  The 

Unlawful  Gaming  —  a.  In  GENERAL.  — To  render  a  person  guilty  of  keeping 
a  common  gaming  house,  or  of  permitting  gaming,  the  house  must  be  kept  for 
the  purpose  of  gaming,  or  the  thing  permitted  must  be  "  gaming."  The  offense 
of  gaming,  as  distinguished  from  the  keeping  of  a  gaming  house,  permitting 
gaming,  etc.,  is  fully  treated  under  another  title,3  but  it  is  necessary  to  deal 
with  the  term  here  to  some  extent. 

b.  "  Gaming  "  Defined.  —  "  Gaming  is  the  risking  of  money,  between  two 
or  more  persons,  on  a  contest  or  chance  of  any  kind,  where  one  must  be  loser 
and  the  other  gainer.  Some  games  depend  altogether  upon  skill,  others  upon 
chance,  and  others  are  of  a  mixed  nature.  Billiards  are  an  example  of  the 
first,  lotteries  of  the  second,  and  backgammon  of  the  last."  3 

Gaming  Tables  or  Other  Apparatus  Appropriated  to  Gambling  Purposes  are  not  necessary 
to  "gambling"  or  "gaming,"4  though  statutes  sometimes  in  terms  apply 
only  to  gambling  on  or  with  such  apparatus.5 

Betting  Checks  or  Counters  representing  bank  notes  or  money  is  betting  bank 
notes  or  money  within  the  meaning  of  a  statute  against  keeping  a  table  at 
which  money  or  bank  notes  are  bet.6 

c.  Place  of  Betting.  —  A  person  is  not  guilty  of  maintaining  a  common 
gaming  house  in  a  particular  state  or  country,  in  violation  of  its  statutes  or  of 
the  common  law,  if  all  the  betting  and  the  payment  of  bets  is  done  and  made 
in  some  other  state  or  country,  though  the  chance  upon  which  the  bets  depend 
may  happen  within  the  former  state  or  country.7 

d.  Billiards  and  Bowling  —  At  Common  Law.  —  By  the  early  common  law 
in  England,  billiard  rooms  and  bowling  alleys,  if  kept  for  gain,  and  opened 
to  the  public  generally,  seem  to  have  been  regarded  as  common  nuisances  per 
se,  whether  used  for  gambling  or  not,  because  of  a  supposed  tendency  to 


1.  Texas  Statute.  —  Under  Penal  Code  Tex., 
art.  389,  punishing  any  person  who  shall  per- 
mit any  prohibited  game  to  be  played  "  in  his 
house,  or  a  house  under  his  control,  or  upon 
his  premises,  or  upon  premises  under  his  con- 
trol, the  said  house  being  a  public  place,  or  the 
said  premises  being  appurtenances  to  a  pub- 
lic place,"  the  keeper  of  a  saloon  where  intox- 
icating liquors  are  retailed  is  guilty  if  he 
permits  prohibited  games  to  be  played  therein, 
or  in  a  shed  or  other  place  used  in  connection 
therewith.  O'Brien  v.  State,  10  Tex.  App. 
544;  Lockhart  v.  State,  10  Tex.  275.  See  also 
Horan  v.  State,  24  Tex.  161. 

The  earlier  cases  (Cole  v.  State,  9  Tex.  42; 
Pierce  v.  State,  12  Tex.  210;  Redditt  v.  State, 
17  Tex.  610)  holding  that  a  house  for  retailing 
liquor  includes  the  whole  house  from  cellar  to 
garret,  regardless  of  approaches,  are  over- 
ruled.   See  O'Brien  v.  State,  10 Tex.  App.  544. 

2.  What  Constitutes  "  Gaming."  —  See  the  title 
Gaming,  ante. 

3.  Definitions  of  Gaming.  —  Per  Bennett,  J.,  in 
Portis  v.  State,  27  Ark.  362.  And  see  Com.  v. 
Short,  11  Ky.  L.  Rep.  368;  People  v.  Weithoff, 
51  Mich.  214,  47  Am.  Rep.  557;  also  the  tide 
Gaming,  ante. 

As  to  what  constitutes  a  game,  see  the  title 
Gaming,  ante,  subdiv.  III.  1.  a,  and  notes. 

"  Gaming  "  and  "  Gambling  "  Synonymous.  — 
State  v.  Nelson,  19  Mo.  393;  State  v.  Dyson, 
39  Mo.  App.  297;  State  v.  Mohr,  55  Mo.  App. 
329;  State  v.  Crowder,  39  Tex.  47.  See  also 
McBride  v.  State,  39  Fla.  442.  But  compare 
State  v.  Bullion,  42  Tex.  77. 


Gaming  Equivalent  to  Betting  on  Games.  — 

State  v.  Fearson,  2  Md.  310. 

4.  No  Particular  Apparatus  Necessary.  —  Rob- 
erts v.  Com.,  11  B.  Mon.  (Ky.)  3. 

Name  Given  Game  Immaterial.  —  State  v. 
Maurer,  7  Iowa  406.  See  also  ante,  the  title 
Gaming,  subdiv.  Particular  Games  Prohibited 
—  Substitutes  for  Prohibited  Game. 

Playing  a  Prohibited  Game  with  a  Less  Number 
of  Cards  than  is  usually  employed  is  still  crim- 
inal.   People  v.  Gosset,  93  Cal.  641. 

In  the  Game  Called  "  Plucking  Matches,"  an  in- 
definite number  of  matches  were  placed  in  a 
pile  on  the  table,  and  the  persons  engaged  in 
playing  the  game  would,  by  rotation,  take  a 
match  from  the  pile;  the  person  drawing  the 
last  match  was  the  loser  and  would  pay  the 
treat.  It  was  held  that  this  was  "  gaming  " 
within  the  meaning  of  the  Kentucky  statute. 
Com.  v.  Short,  11  Ky.  L.  Rep.  368. 

5.  See  infra,  this  section,  Gaming  Tables, 
Banks,  and  Other  Devices. 

6.  Betting  Checks  or  Counters.  —  Ashlock  v. 
Com.,  7  B.  Mon.  (Ky.)  44.  See  also  the  title 
Gaming,  ante. 

7.  Betting  in  Another  State  or  Country.  —  Thus 
in  Reg.  v.  Wettman,  25  Ont.  459,  where  in  a 
betting  game  called  "  policy  "  the  actual  bet, 
and  payment  of  the  money  if  won,  took  place 
in  the  United  States,  and  all  that  was  done  in 
Canada  was  the  happening  of  the  chance  on 
which  the  bet  was  staked,  by  means  of  imple- 
ments operated  in  the  house  of  the  defendant 
in  Canada,  it  was  held  that  the  defendant  was 
not  guilty,  under  the  Canada  law,  of  keeping 
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encourage  idleness  and  breaches  of  the  peace.1  And  there  are  several  cases  in 
this  country  in  which  this  view  has  been  taken. 58  According  to  the  better 
opinion,  however,  they  are  not  now  to  be  so  regarded  unless  gaming  is  per- 
mitted, or  unless  they  are  open  for  the  purpose  of  gaming.3 

if  Kept  for  the  Purpose  of  Gaming,  billiard  rooms  and  bowling  alleys  are  as  much 
common  nuisances  as  any  other  room  or  place  kept  for  such  a  purpose.4 

Statutory  Prohibitions  and  Eestrictions.  —  In  many  states  there  are  Statuti 
expressly  prohibiting  and  punishing  the  keeping  of  bowling  alleys  and  billiard 
tables  for  gaming,5  or  for  hire,  or  the  keeping  of  them  without  a  license,6  or 
by  a  particular  class  of  persons,  or  in  connection  with  a  particular  kind  of 
business.7  And  in  some  states  there  is  a  statutory  prohibition  against  per- 
mitting minors  to  play  at  or  enter  such  places.** 

e.  Pool  Rooms,  Bucket  Shops,  Policy  Shops,  etc.  —  (i)  Pool  Rooms. 
—  According  to  the  better  opinion,  a  horse  race,  foot  race,  boat  race,  base-ball 
game,  etc.,  are  "  games,"  and  a  room  for  the  sale  of  pools  on  the  result  thereof 
is  a  common  gaming  house  or  room,  both  at  common  law  and  under  the  stat- 
utes.9 In  some  states  the  keeping  of  such  a  place,  or  aiding  in  the  keeping 
of  such  a  place,  is  expressly  prohibited  and  punished  by  statute 

a  common  gaming  house.  And  see  infra,  this 
section,  Pool  Rooms,  Bucket  Shops,  Policy  Shops, 
etc.,  where  this  point  is  further  considered. 

1.  Billiard  Tables  and  Bowling  Alleys  —  At 
Common  Law. —  See  I  Hawk.  P.  C,  c.  75,  §  6; 
Rex  v.  Hall,  2  Keb.  846. 

2.  Cases  Holding  Them  to  Be  Nuisances  at  Com- 
mon Law. —  State  v.  Haines,  30  Me.  65;  Tan- 
ner v.  Albion,  5  Hill  (N.  Y.)  121,  40  Am.  Dec. 
337.  And  see  Updike  v.  Campbell,  4  E.  D. 
Smith  (N.  Y.J  575. 

3.  Maintaining  Billiard  Table  Where  No  Bet- 
ting Allowed,  No  Offense.  —  People  v.  Sergeant, 
8  Cow.  (N.  Y.)  139.  See  also  Smith  v.  State, 
22  Ala.  54;  Harbaugh  v.  People,  40  111.  294; 
Butler's  Case,  r  City  Hall  Rec.  (N.  Y.)  66. 

A  Bowling  Alley  kept  for  gain  is  not  per  se  a 
disorderly  house  or  public  nuisance,  and  is  not 
made  so  by  the  fact  of  its  being  kept  in  con- 
nection with  a  lager-beer  saloon,  nor  by  the 
fact  that  the  loser  of  the  games  pays,  for  the 
use  of  the  alley.  State  v.  Hall,  32  N.  J.  L.  158. 
See  to  the  same  effect  Bloomhuff  v.  State,  8 
Blackf.  (Ind.)  205. 

4.  Nuisance  if  Kept  for  Purpose  of  Gaming.  — 
See  State  v.  Book,  41  Iowa  550,  20  Am.  Rep. 
609;  State  v.  Leighton,  23  N.  H.  167;  Ward  v. 
State,  17  Ohio  St.  32.  And  see  People  v.  Har- 
rison, (Supm.  Ct.  Spec.  T.)  28  How.  Pr.  (N. 
Y.)  247. 

A  Billiard  Table  Used  for  Playing  the  Game  of 
Faro  ceases  to  be  a  billiard  table  in  the  eyes  of 
the  law,  and  does  not  fall  within  the  exception 
of  a  statute  prohibiting  the  keeping  of  any 
gaming  table  except  billiard  tables.  State  v. 
Price,  12  Gill  &  J.  (Md.)  260,  37  Am.  Dec.  81. 
Compare  State  v.  Quaid,  43  La.  Ann.  1076,  26 
Am.  St.  Rep.  207. 

5.  Statutory  Prohibitions  Against  Bowling 
Alleys  and  Billiard  or  Pool  Tables.  —  Carr  v. 
State,  50  Ind.  178. 

As  to  What  Is  a  Billiard  Table,  see  in  this 
work,  Billiards,  vol.  4,  p.  54. 

6.  A  Club  Maintaining  a  Billiard  Table  without 
a  license  is  liable  under  the  Maryland  Acts  of 
1824  and  1826.    Ge  rmania  v.  State,  7  Md.  1. 

Bowling  Alleys  as  well  as  billiard  tables  re- 
quire a  license  under  the  Massachusetts  Rev. 
Stat.,  c.  50,  §  17.    Com.  v.  Goding,  3  Met. 
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(Mass.)  130.  See  to  the  same  effect  Com.  v. 
Stowell,  9  Met.  (Mass.)  572. 

Billiards  Is  a  Game  of  Skill.  —  See  infra,  this 
section,  Games  of  Chance  or  Skill. 

A  Billiard  Table  or  Bowling  Alley  May  Be  a 
"Gaming  Table "  or  a  "Gaming  Device."  —  See 
infra,  this  section,  Gaming  Tables,  Banks,  and 
Other  Devices. 

7.  Prohibition  in  Connection  with  Saloons.  — 
Smith  v.  State,  22  Ala.  54,  where  it  was  held 
not  to  be  necessary  under  the  Alabama  statute 
that  the  table  should  be  kept  in  the  same 
room  or  under  the  same  roof  where  the 
liquors  were  retailed,  but  that  it  was  sufficient 
if  the  places  were  contiguous,  and  formed  part 
and  parcel  of  the  same  establishment. 

Further  on  this  subject,  see  the  title  Intoxi- 
cating Liquors. 

8.  Prohibition  Against  Admitting  Minors.  — 
See  Hanrahan  v.  State,  57  Ind.  527;  Sikes  v. 
State,  67  Ala.  77;  Com.  v.  Emmons,  98  Mass. 
6.  See  the  titles  Infants;  Intoxicating 
Liquors. 

9.  Sale  of  Pools  on  Base  Ball  and  Races — 

District  of  Columbia.  —  Miller  v.  U.  S.,  6 
App.  Cas.  (D.  C.)  6. 

Florida.  —  McBride  v.  State,  39  Fla.  442. 
Illinois.  — Swigart  v.  People,  154  111.  284. 
Kentucky.  —  Bollinger  v.  Com.,  9S  Ky.  574; 
Com.  v.  Simonds,  79  Ky.  618,  distinguishing 
Cheek  v.  Com.,  79  Ky.  359. 

Michigan.  —  People  v.  Weithoff,  51  Mich. 
203,  47  Am.  Rep.  557,  4  Crim.  L.  Mag.  682. 

New  Jersey.  —  State  v.  Lovell,  39  N.  J.  L. 
463;  Haring  v.  State,  51  N.  J.  L.  386,  53  N.  J. 
L.  664. 

Tennessee.  —  Palmer  v.  State,  88  Tenn.  553; 
Edwards  v.  State,  8  Lea  (Tenn.)  411. 

Canada.  —  Reg.  v.  Giles,  26  Ont.  586;  Reg. 
v.  Osborne,  27  Ont.  185;  Reg.  v.  Howard,  27 
Ont.  190,  note. 

As  to  whether  certain  specified  contests  con- 
stitute "games,"  see  the  title  Gaming,  ante, 
subdiv.  Particular  Games  Prohibited. 

10.  Statutes  Against  Pool  Rooms.  —  Com.  v. 
Moody,  143  Mass.  177;  Com.  v.  Healey,  157 
Mass.  455;  People  &.  Hess,  85  Mich.  128; 
People  v.  Fisher,  (Supm.  Ct,  Gen.  T.)  42  N.  Y. 
St.  Rep.  884;  State  v.  Falk,  66  Conn.  250. 
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(2)  Book-making.  —  One  who  maintains  a  room  at  or  near  a  race  course,  or 
elsewhere,  at  which  the  business  of  book-making  on  horse  races  or  other  similar 
events  is  carried  on,  and  to  which  people  resort  for  such  purpose,  is  guilty  of 
maintaining  a  nuisance.1 

(3)  Races,  etc.,  in  Another  State  or  Country.  —  Where  keeping  a  pool  room 
for  betting  on  horse  races,  base-ball  games,  or  book-making,  etc.,  is  prohibited 
and  punished,  the  statute  applies  to  a  place  in  the  state  where  bets  are  made 
or  pools  sold  on  races  or  games  taking  place  in  another  state  or  country,2  but 
it  does  not  apply  where  the  bets  are  made  out  of  the  state  or  country.3 

(4)  Racing  for  Purses.  —  For  an  association  owning  a  race  track  to  offer  a 
purse  for  horse  racing,  is  not  within  a  statute  against  book-making  or  pool 
selling,  though  an  association  may  charge  an  entrance  fee  for  all  horses.4 


Registering  Bets  or  Buying  or  Selling  Pools  — 
Massachusetts  Statute. —  Under  the  Massachu- 
setts statute  of  1885,  providing  that  if  any  per- 
son shall  keep  a  building  or  room,  or  shall 
occupy  any  place,  with  apparatus,  book,  or 
any  device  for  the  purpose  of  registering  bets 
or  buying  or  selling  pools  upon  the  result  of  a 
trial  or  contest  of  skill,  speed,  or  endurance  of 
man  or  beast,  etc.,  such  keeper,  occupant,  or 
person  registering  bets,  or  buying  or  selling 
such  pools,  or  any  person  who  is  concerned  in 
buying  or  selling  the  same,  shall  be  guilty  of 
a  crime,  etc.,  one  who  registers  bets  in  such  a 
place  is  guilty  under  the  statute,  and  a  com- 
plaint therefore  which  only  alleges  the  regis- 
tering of  bets  is  sufficient.  Com.  v.  Clancy, 
154  Mass.  128. 

Joint  Liability  of  Participants.  —  Where  the 
labor  of  running  a  pool  room  for  betting  on 
races  is  divided  between  several  persons  in 
accordance  with  a  previously  concerted 
scheme,  all  of  such  persons  may  be  found 
guilty  as  participants  in  the  unlawful  pool  sell- 
ing. Com.  v.  Healey,  157  Mass.  455.  See  also 
the  title  Gaming,  ante,  subdiv.  Accessories  and 
Accomplices . 

Receiving  Money  to  Be  Forwarded  to  a  Race 
Track  to  be  there  bet  upon  a  horse  race  is  not 
within  the  New  York  statute  against  keeping 
a  room  for  the  purpose  of  recording  and  regis- 
tering bets  and  wagers  or  selling  pools  upon 
horse  races,  etc.  People  v.  Wynn,  (Supm.  Ct. 
Gen.  T.)  35  N.  Y.  St.  Rep.  487,  128  N.  Y.  599. 
This  does  not  apply,  however,  where  the  bets 
are  in  fact  made  and  recorded  in  the  room, 
and  there  is  a  mete  pietenseof  forwarding  the 
money  to  the  track.  People  v.  Fisher,  (Supm. 
Ct.  Gen.  T.)  42  N.  Y.  St.  Rep.  884. 

Whether  the  agreement  to  forward  is  hon- 
estly made  or  is  a  mere  device  to  elude  the 
statute  is  a  question  for  the  jury.  People  v. 
Barbour,  (Supm.  Ct.  Spec.  T.)  5  N.  Y.  Crim. 
381. 

Occupying  Place  for  Recording  Bets.  —  A  person 
who  records  at  a  race  track  bets  upon  horses, 
made  by  his  employer,  does  not  occupy  a  place 
upon  the  racing  grounds  for  the  purpose  of  re- 
cording bets,  within  the  meaning  of  the  New 
York  statute.  State  v.  Fallon,  4  N.  Y.  App. 
Div.  76,  152  N.  Y.  r. 

1.  Book-making  on  Races.  —  Miller  v.  U.  S.,  6 
App.  Cas.  (D.  C.)  6;  Swigart  v.  People,  154  111. 
284;  McClean  v.  State,  49  N.  J.  L.  471;  Brown 
v.  State,  88  Tenn.  566. 

2.  Betting  on  Races  and  Games  in  Another  State. 
—  Bollinger  v.  Com.,  98  Ky.  574;   State  v. 


Lovell,  39  N.  J.  L.  463;  Palmer  v.  State,  88 
Tenn.  553;  Brown  v.  State,  88  Tenn.  566;  Le- 
scallett  v.  Com.,  89  Va.  878.  And  see  Reg.  v. 
Giles,  26  Ont.  586;  Reg.  v.  Osborne,  27  Ont. 
185;  McBride  v.  State,  39  Fla.  442. 

3.  Bets  Made  Out  of  the  State.  —  Lescallett  v. 
Com.,  89  Va.  878.  And  see  Reg.  v.  Wettman, 
25  Ont.  459. 

Telegraphing  Offers  to  Bet.  —  Where  an  offer 
to  bet  is  made  by  telegram  the  bet  is  made  in 
the  place  where  the  offer  is  accepted.  Lescal- 
lett v.  Com.,  89  Va.  878.  See  also  Bet  —  Bet- 
ting, vol.  4,  p.  7,  note. 

Device  to  Evade  the  Law.  —  If  a  person  keeps 
a  place  for  making  and  recording  bets  or  sell- 
ing pools  on  horse  races  in  another  state  or 
country,  he  cannot  escape  liability  under  a 
statute  against  keeping  such  a  place  by  a  mere 
pretense  of  telegraphing  to  the  other  state  or 
country  to  have  the  bettors'  money  placed  there. 
In  Reg.  v.  Osborne,  27  Ont.  185,  it  appeared 
that  a  bank,  a  telegraph  office,  and  another 
office  were  simultaneously  opened  in  a  town. 
Moneys  were  deposited  in  the  bank  by  various 
persons,  who  were  given  receipts  therefor  in 
the  name  of  a  person  in  the  United  States, 
which  receipts  were  taken  to  the  telegraph 
office,  where  information  as  to  horse  races 
being  run  in  the  United  States  was  furnished 
to  the  holders  of  the  receipts,  who  telegraphed 
instructions  to  the  person  there,  for  whom  the 
receipts  were  given,  to  place,  and  who  placed, 
bets  equivalent  to  the  amounts  deposited,  on 
horses  running  in  the  races.  On  their  win- 
ning, the  amounts  won  were  paid  to  the  hold- 
ers of  the  receipts  at  the  third  office  by 
telegraphic  instructions  from  the  person  mak- 
ing the  bets  in  the  United  Stales.  It  was  held, 
on  the  evidence  and  admissions  to  the  above 
effect,  that  the  defendant  who  kept  the  tele- 
graph office  was  properly  convicted  of  keeping 
a  common  betting  house  within  the  meaning 
of  sections  197  and  198  of  the  Criminal  Code. 
See  also  Reg.  v  Giles,  26  Ont.  5S6;  Reg.  v. 
Howard,  27  Ont.  190,  note. 

4.  Horse  Racing  for  Purses.  —  The  officers  of  a 
racing  association  who  offered  a  purse  to  the 
owner  of  the  horse  winning  in  a  race,  at  a  race 
meeting  organized  by  the  association,  were 
held  not  guilty  of  pool  selling  or  book-making 
within  N.  Y.  Penal  Code,  §  351,  although  the 
amount  of  the  purse  did  not  depend  on  the 
entrance  fees  received.  People  v.  Fallon,  4  N. 
Y.  App.  Div.  82.  See  also  the  title  Gaming, 
ante,  subdiv.  III.  3.  b.  (5)  Contests  for  Purs:' 
and  Prizes. 
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The  Effect  of  a  License  Tax  is  elsewhere  considered.1 

(5)  Bucket  Shops. —  It  has  been  held  that  a  house  in  which  the  keeper  per- 
mits persons  habitually  to  assemble  and  bet  or  wager  money  or  property  on 
the  prospective  rise  and  fall  in  the  prices  of  stock,  bonds,  or  other  products, 
commonly  known  as  a  bucket  shop,  is  in  law  a  common  gaming  house,  and 
that  the  person  owning  or  controlling  the  same  is  guilty  of  keeping  a  disorderly 
house,  though  there  may  be  no  penal  statute  applicable  to  that  species  of 
gambling.*  In  many  states  the  keeping  of  such  a  place  is  expressly  prohibited 
and  punished  by  statute.3 

(6)  Policy  Shops.  — The  keeping  of  a  room  or  other  place  where  people  may 
and  do  resort  for  the  purpose  of  playing  "  policy  "  is  probably  the  keeping  of 
a  gambling  house,  and  a  nuisance  at  common  law.4  It  is  expressly  punished 
by  statute  in  some  jurisdictions.  It  is  not,  however,  of  the  same  character  as 
faro,  keno,  roulette,  etc.,  so  as  to  come  within  the  general  words  "  other  instru- 
ment or  device  for  gaming,"  following  an  enumeration  of  such  special  devices.5 

/.  COCKFIGHTING.  —  Keeping  a  place  for  cockfighting  was  a  misdemeanor 
at  common  law,  whether  there  was  any  betting  thereon  or  not.6  And  it  is 
expressly  punished  by  statute  in  some  states.7 

g.  Prohibition  of  "  Unlawful  Games."  —  Sometimes  a  statute  merely 
prohibits  the  permitting  of  "  unlawful  games,"  or  of  certain  specified  games 
"or  any  other  unlawful  game."  To  determine  what  games  are  unlawful,  and 
therefore  within  the  statute,  other  than  such  as  may  be  expressly  mentioned, 
resort  must  be  had  not  only  to  the  particular  statute,  but  also  to  other  statutes, 
and  to  the  principles  of  the  common  law.8 


1.  Tax  and  License. — See  supra,  this  title.  In 
General  —  Effect  of  Tax  and  License. 

2.  Backet  Shops  —  Gambling  in  Futures.  — 
Kneffler  v.  Com.,  94  Ky.  359.  And  see  New 
York,  etc.,  Grain,  etc.,  Exch.  v.  Mellen,  27  111. 
App.  556;  State  v.  Grimes,  49  Minn.  445. 

For  further  description  of  "bucket  shop," 
see  that  term  defined  in  this  work,  vol.  4,  p. 
991- 

3.  See  Cothran  v.  State,  36  Tex.  Crim.  196; 
Caldwell  v.  People,  67  111.  App.  367;  State  v. 
McMillan,  69  Vt.  105;  People"  v.  Wade,  (N.  V. 
Spec.  Sess.)  59  N.  Y.  Supp.  846. 

But  in  a  New  York  case  the  Supreme  Court 
has  held  that  keeping  a  room  in  which  persons 
assemble  for  the  purpose  of  wagering  money 
upon  the  rise  and  fall  of  prices  of  stock  does 
not  render  one  guilty  under  Penal  Code,  §  343, 
punishing  "  a  person  who  keeps  a  room,  shed, 
tenement,"  etc.,  "  to  be  used  for  gambling," 
etc.  People  v.  Todd,  51  Hun  (N.  Y.)  446,  6  N. 
Y.  Crim.  203. 

Keeper  Need  Not  Be  Interested  in  Transactions. 
—  The  keeper  of  a  bucket  shop,  where  options 
and  futures  are  sold,  need  not  be  interested  in 
the  transactions  which  take  place  there,  to  be 
within  the  statute.  Soby  v.  People,  31  111. 
App.  242,  134  111.  -66. 

Telegraph  to  Another  State.  —  See  State  v. 
Gritzner,  134  Mo.  512. 

4.  Policy  Shop.  —  See  Reg.  v.  Wettman,  25 
Ont.  459.  But  see  State  v.  Lark,  3  Ohio  N.  P. 
155,  4  Ohio  Dec.  241. 

5.  Marquis  v.  Chicago,  27  111.  App.  251; 
Moore  v.  Chicago,  69  111.  App.  571.  See  infra, 
this  section,  General  Words  —  ''Other"  Devices 
or  Games. 

In  Ohio  it  was  held,  by  the  police  court  of 
the  city  of  Cleveland,  that  keeping  a  room 
where  policy  is  conducted  or  played  is  not 
within  Rev  Stat.,  §  6932,  imposing  a  penalty 
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for  keeping  a  gambling  room,  but  that  the 
prosecution  must  be  under  section  6931,  pun- 
ishing the  promoting  or  carrying  on  of  any 
lottery,  policy,  or  games  of  chance,  etc.  State 
v.  Lark,  3  Ohio  N.  P.  155,  4  Ohio  Dec.  241. 

(J.  Cockfighting  —  At  Common  Law.  —  Rex  v. 
Howel,  3  Keb.  465.  And  see  Rex  v.  Higginson, 
2  Burr.  1232;  Squires  v.  Whisken,  3  Campb. 
140;  Rex  v.  Medlor,  2  Show.  36;  Com.  v. 
Tilton,  8  Met.  (Mass.)  232;  Bagley  v.  State, 
1  Humph.  (Tenn.)  486;  Johnson  v.  State, 
4  Sneed  (Tenn.)  614. 

7.  Statutory  Offense.  —  People  v.  Klock,  48 
Hun  (N.  Y.)  275,  construing  N.  Y.  Penal  Code, 
§665,  forbidding"  baiting  or  fighting  any  bird 
or  animal,"  or  keeping,  using,  or  being  inter- 
ested in  any  place  where  such  fighting  is  con- 
ducted. 

8.  Prohibition  Against  Permitting  "  Unlawful " 
Games.  —  Com.  v.  Goding,  3  Met.  (Mass.)  130; 
Com.  v.  Tilton,  8  Met.  (Mass.)  232. 

Cockfighting  has  been  held  an  unlawful 
game  under  a  statute  punishing  any  innkeeper 
for  permitting  "  any  dice,  cards,  bowls,  bil- 
liards, quoits,  or  other  implements  used  in 
gaming,"  or  "  suffer  any  person  resorting 
thither  to  use  or  exercise  any  of  said  games, 
or  any  other  unlawful  game  or  sport."  Com. 
v.  Tilton,  8  Met.  (Mass.)  232. 

Bowls. —  In  Com.  v.  Goding,  3  Met.  (Mass.) 
130,  it  was  held  that  the  game  of  bowls  or 
ninepins  was  an  unlawful  game,  within  the 
meaning  of  a  statute  making  it  penal  for  any 
unlicensed  person,  for  hire  or  reward,  to  suffer 
persons  to  resort  to  any  house  or  building 
used  and  occupied  by  him,  "  for  the  purpose  of 
playing  at  billiards,  cards,  or  dice,  or  any 
other  unlawful  game."  In  so  construing  the 
statute  the  court  was  influenced  by  the  fact 
that  another  statute  made  it  penal  for  a 
licensed  innholder  to  permit  persons  to  resort 
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h.  Games  of  Chance  or  Skill — At  Common  law.  —  To  render  a  place 
a  gaming  house  and  the  keeping  of  it  a  misdemeanor  at  common  law,  the 
games  played  need  not  necessarily  be  games  of  chance  as  distinguished  from 
games  of  skill.  A  person  is  guilty  of  a  misdemeanor  at  common  law  if  he 
keeps  a  place  to  which  persons  resort  for  the  purpose  of  playing  games  of  skill 
for  money  of  anything  else  of  value.1 

Under  the  Statutes.  —  Perhaps  most  of  the  statutes  against  gaming  houses  and 
gambling  devices  do  not  restrict  the  offense  to  cases  in  which  games  of  chance 
are  played,  and  apply,  therefore,  to  games  of  skill,  like  billiards,  ten-pins,  etc.2 
Some  of  the  statutes,  however,  do  in  terms  apply  to  those  tables  or  devices 
only  at  which  games  of  chance  are  played,  and  not  to  those  at  which  games  of 
skill  are  played,  though  the  play  may  be  for  money  or  other  property.3 

Distinction  Between  Games  of  Chance  and  Skill.  —  A  game  of  chance,  as  distinguished 
from  a  game  of  skill,  is  one  "  in  which  the  game  itself  is  decided,  or  some 
advantage  therein  is  lost  or  gained,  by  the  player  or  some  third  person  doing 
an  act  which  is  required  by  some  rule  of  the  game  to  be  done,  the  result  of 
which  is  determined  by  chance  and  not  by  the  skill  of  the  actor,  and  which  is 
required  to  be  done  because  of  the  accidental  character  of  its  consequences,  to 
the  end  that  chance  may  enter  as  an  element  in  the  game."  4 


to  his  premises  for  Ihe  purpose  of  playing  at 
dice,  cards,  bowls,  billiards,  quoits,  or  any  un- 
lawful game  or  sport.  Compare  State  v.  Hall, 
32  N.  J.  L.  158. 

1.  Games  of  Skill  — Common  Law. — -Thus,  in 
People  v.  Cutler,  28  Hun  (N.  Y.)  465,  where 
the  defendant  kept  a  public  saloon  to  which 
persons  resorted  for  the  purpose  of  playing 
pool  and  bagatelle,  the  loser  paying  in  some 
cases  for  the  use  of  the  apparatus,  and  in 
others  for  the  drinks,  it  was  held  that  he 
was  guilty  of  maintaining  a  common  gaming 
house  —  a  nuisance  at  common  law.  Com- 
pare State  v.  Quaid,  43  La.  Ann.  1076,  26  Am. 
St.  Rep.  207. 

In  State  v.  Black,  94  N.  Car.  809,  the  court 
seems  to  have  been  of  the  opinion  that  to  con- 
stitute the  keeping  of  a  common  gaming  house 
at  common  law,  the  games  played  must  have 
been  games  of  chance.  But  it  was  held  not 
to  be  necessary  to  charge  in  terms  in  an  indict- 
ment that  the  games  played  were  games  of 
chance,  as  this  is  sufficiently  implied  in  charg- 
ing that  the  defendant  kept  "  a  certain  com- 
mon gaming  house,  etc.,  and  then  and  there 
did  cause  and  procure  persons  to  frequent  and 
come  together  to  game  and  play  at  cards  for 
divers  large  and  excessive  sums  of  money." 

2.  Statutes  Not  Restricted  to  Games  of  Chance. 
—  See  Harbaugh  v.  People,  40  111.  294;  Blan- 
ton  v.  State,  5  Blackf.  (Ind.)  560;  State  v. 
Book,  41  Iowa  550,  20  Am.  Rep.  609;  State  v. 
Bishel,  39  Iowa  42;  State  v.  Miller,  53  Iowa 
154;  State  v.  Purdom,  3  Mo.  114;  Ward  v. 
State,  17  Ohio  St.  32.  And  see  McBride  v. 
State,  39  Fla.  442. 

In  Louisiana  an  ordinance  punished  the  keep- 
ing of  a  gambling  game,  without  expressly  re- 
quiring that  the  game  should  be  one  of  chance. 
The  court  held  that  the  ordinance  applied 
to  such  games  only  as  contained  an  element 
of  chance,  and  did  not  apply  to  the  proprietor  of 
a  pool  table  although  the  players  made  up  a 
pool  which  went  to  the  winner.  State  v. 
Quaid,  43  La.  Ann.  1076,  26  Am.  St.  Rep.  207. 
This  case  is  contrary  to  the  weight  of  au- 
thority. 


Delaware.  —  In  Rev.  Code  Del.  (1874),  p.  876 
(11  Laws  Del.,  c.  454),  punishment  is  imposed 
on  any  person  who  shall  keep  or  exhibit 
"  a  gaming  table,  faro  bank,  sweat  cloth,  rou- 
lette table,  or  other  device  under  any  denomi- 
nation, at  which  cards,  dice,  or  any  other  game 
of  chance  is  played  for  money,"  etc.  In  Stafe 
v.  Norton,  9  Houst.  (Del.)  586,  it  was  held 
that  an  indictment  for  "  unlawfully  keeping 
and  exhibiting  a  sweat  cloth  on  which  dice 
were  played  for  money,"  was  sufficient,  and 
that  it  was  not  necessary  to  allege  that  the 
game  was  one  of  chance. 

3.  Statutes  Restricting  the  Offense  to  Games  of 
Chance.  — Wortham  v.  State,  59  Miss.  179;  State 
v.  Bishop,  8  Ired.  L.  (30  N.  Car.)  266;  State 
v.  Gupton,  8  Ired.  L.  (30  N.  Car.)  271; 
State  v.  King,  113  N.  Car.  631. 

4.  Games  of  Chance  and  Skill  Distinguished.  — 
Per  Cooper,  J.,  in  Wortham  z:  State,  59  Miss. 
182.  See  further  the  title  Gaming,  ante,  sub- 
div.  V.  2.  Games  of  Chance. 

Particular  Games  —  Shuffleboard.  —  In  State 
v.  Bishop,  8  Ired.  L.  (30  N.  Car.)  266,  the  court 
held  that  a  statute  restricting  the  offense  to 
games  of  chance  did  not  apply  to  shuffleboard, 
the  jury  having  found  that  it  was  a  game  of 
skill  and  not  of  chance. 

Billiards  and  Pool.  —  The  same  is  true  of  bil- 
liards and  pool.  Portis  v.  State,  27  Ark.  360; 
State  v.  Gupton,  8  Ired.  L.  (30  N.  Car.)  271; 
Wottham  v.  State,  59  Miss.  179;  State  v. 
Quaid,  43  La.  Ann.  1076,  26  Am.  St.  Rep.  207. 

"  Loto  "  was  held  a  game  of  chance  within 
the  meaning  of  the  Missouri  statute.  Lowry 
v.  State,  1  Mo.  722. 

"  Rondo."  —  And  in  Glascock  v.  State,  10  Mo. 
508,  rondo  was  held  a  game  of  chance. 

Horse  Races  depend  upon  skill  and  endurance, 
and  ate  not  games  of  chance.  James  v.  State, 
63  Md.  242.  And  see  the  title  Gaming,  as  cited 
above  in  this  note. 

In  Tollett  v.  Thomas,  L.  R.  6  Q.  B.  514, 
however,  it  was  held  that,  even  if  a  horse  race 
is  not  in  itself  a  game  of  chance,  wagering  on 
a  horse  race  may  be  converted  into  a  game  of 
chance  if  some  additional  element  of  chance  is 
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z'.  Playing  for  Food  or  Drinks,  etc.  —  It  is  as  much  gaming  to  play 
for  food,  drinks,  cigars,  etc.,  as  to  play  for  money.1  A  person,  therefore,  is 
guilty  of  keeping  a  common  gaming  house,  permitting  gaming  in  his  house, 
exhibiting  a  gaming  device,  etc.,  if  he  keeps  a  house  to  which  persons  may 
and  do  resort  for  the  purpose  of  playing  dice,  cards,  or  other  games  for  food, 
drinks,  or  cigars,2  or  if  he  knowingly  permits  such  play  in  a  place  controlled 
by  him.3  And  it  is  immaterial  whether  he  himself  furnishes  the  food,  drinks, 
or  cigars,4  or  whether  they  are  purchased  or  to  be  purchased  elsewhere,5  so 
long  as  the  loser  is  to  pay  for  them.  The  quantity  played  for  is  altogether 
immaterial.6 

j.  Loser  Paying  for  Use  of  Table.  —  Whether  playing  billiards  or 
other  similar  games  upon  the  understanding  that  the  loser  is  to  pay  for  the 
use  of  the  table  or  apparatus  is  gaming,  is  a  question  upon  which  there  is  a 
direct  conflict  of  opinion.7  Where  this  is  regarded  as  gaming,  the  keeping  of 
tables  whereon  such  playing  is  permitted  renders  the  proprietor  liable  for 
keeping  a  gaming  house,  exhibiting  gaming  tables,  or  permitting  gaming. 

2.  Gaming  Tables,  Banks,  and  Other  Devices  —  a.  In  General.  —  As  was 
stated  in  a  previous  section,  there  are  statutes  in  many  jurisdictions  punishing 
any  person  who  shall  set  up,  keep,  or  exhibit  gaming  tables,  banks,  or  other 
devices,  or  permit  the  same  to  be  set  up,  kept,  or  exhibited.  It  is  the  purpose 
to  show  in  this  section  what  tables,  banks,  or  other  devices  are  within  the 
statutes.  What  constitutes  a  setting  up,  keeping,  or  exhibiting,  within  the 
meaning  of  the  statutes,  will  be  shown  in  a  subsequent  section. 

b.  "Gaming  Tables"  and  "Banks" — (i)  In  General.  —  In  some 
states  the  statutes  prohibiting  the  setting  up,  keeping,  or  exhibiting  of  gaming 
tables  or  banks  have  been  construed  as  applying  to  such  tables  or  banks  only 
as  are  made  or  constructed  for  the  purpose  of  those  games  in  which  the  table 
or  bank  is  not  only  part  of  the  gaming  device,  but  is  also  necessary  to  the 
proper  playing  of  the  game,  as  faro,  roulette,  etc.,  and  as  not  applying  to  an 
ordinary  table  on  which  dice,  cards,  and  dominoes  are  played.8    In  other 


introduced,  as  where  the  wagers  are  such  that 
the  amount  which  will  be  won,  if  the  horse  bet 
upon  wins,  depends  upon  the  number  of  bets 
which  may  be  laid  on  or  against  that  horse. 

1.  See  the  title  Gaming,  ante,  subdiv.  III.  3. 
(3)  Playing  to  Determine  Who  Shall  Treat. 

2.  Keeping  Gaming  House,  etc.  —  State  v. 
Kaufman,  59  Iowa  273;  State  v.  Bishel,  39 
Iowa  42;  States.  Cooster,  10  Iowa  453;  State 
v.  Maurer,  7  Iowa  406;  Com.  v.  Taylor,  14 
Gray  (Mass.)  26;  Com.  v.  Gourdier,  14  Gray 
(Mass.)  390;  Lord  v.  State,  16  N.  H.  325,  41 
Am.  Dec.  729;  Brown  v.  State,  49  N.  J.  L.  61; 
People  v.  Cutler,  28  Hun  (N.  Y.)  465. 

Common  Law. —  Keeping  a  house  in  which 
cards,  etc.,  are  habitually  played  for  meats 
and  drinks,  renders  one  liable  to  indictment  at 
common  law  for  keeping  a  common  gaming 
house.  Lord  v.  State,  16  N.  H.  325,  41  Am. 
Dec.  729;  People  v.  Cutler,  28  Hun  (N.  Y.)  465. 

3.  Permitting  Gambling.  —  In  Hitchins  v. 
People,  39  N.  Y.  454,  it  was  held  that  a  person 
who  permitted  his  office  to  be  used  for  playing 
for  beer,  cigars,  etc.,  was  guilty  under  a  stat- 
ute punishing  any  one  who  should  knowingly 
permit  his  room  to  be  used  or  occupied  for 
gambling.  See  to  substantially  the  same 
effect,  State  v.  I.eicht,  17  Iowa  28;  State  v. 
Bishel,  39  Iowa  42;  State  v.  Maurer,  7  Iowa 
406;  State  v.  Middleton,  11  Iowa  246;  McDan- 
iel  v.  Com.,  6  Bush  (Ky.)  326;  Marston  v. 
Com.,  18  B.  Mon.  (Ky.)  485. 

4.  See  State  v.  Leicht,  17  Iowa  28;  State  v. 
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Bishel,  39  Iowa  42;  Brown  v.  State,  49  N.  J. 
L.  61:  People  v.  Cutler,  28  Hun  (N.  Y.)  465. 

5.  See  Hitchins  v.  People,  39  N.Y.  454. 

6.  The  Quantity  Played  for  Is  Immaterial.  — 
Hitchins  v.  People,  39  N.  Y.  454;  Brown  v. 
State,  49  N.  J.  L.  61. 

7.  See  the  title  Gaming,  ante,  subdiv.  III.  3. 
6.  (4)  Loser  Paying  Rent  of  Table,  etc.,  on  Which 
Game  Is  Played. 

8.  What  Gaming  Tables  and  Banks  Are  Within 
the  Statutes.  —  In  Texas  the  statuie  prohibiting 
the  keeping  or  exhibiting  of  gaming  tables  or 
banks  expressly  declared  the  character  and 
description  of  the  inhibited  tables  or  banks  "  10 
include  every  species  of  gaming  device  known 
by  the  name  of  table  or  bank  of  every  kind 
whatever,"  and  that  the  statutory  provision 
should  "  be  construed  to  include  any  and  all 
games  which  in  common  language  are  said 
to  be  played,  dealt,  kept,  or  exhibited."  Pen. 
Code,  art.  358-360.  In  Whitnev  v.  State,  10 
Tex.  App.  377,  in  construing  this  act,  the  court 
laid  down  the  rule  stated  in  the  text  and  held 
that  the  statute  did  not  apply  to  a  saloon- 
keeper who  kept  in  his  saloon  an  ordinary 
table  upon  which  dice  were  thrown  for  drinks 
and  money,  and  the  game  of  dominoes  was 
played. 

And  in  Lyle  v.  State,  30  Tex.  App.  118,  28 
Am.  St.  Rep.  893,  it  was  held  that  the  terms 
"  gaming  table  or  bank  "  did  not  include  a 
table  upon  which  poker  was  played,  and  which 
had  a  hole  in  the  centre  into  which  the  play- 
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states  the  statutes  are  broader,  or  are  construed  more  broadly,  and  are  held  to 
include  any  table,  though  an  ordinary  one,  that  is  used  for  the  purpose 
of  gambling.1  To  come  within  the  statute  a  table  must  be  set  up,  kept,  or 
exhibited  for  the  purpose  of  gaming.2  And  if  the  contrivance  alleged  to 
have  been  set  up,  kept,  or  exhibited  is  not  specifically  mentioned  in  the  statute, 
and  is  not  judicially  known  to  the  court,  it  must  be  alleged  and  proved  that  it 
was  a  gambling  contrivance.3 

Banking  Games.  —  A  banking  game  is  a  game  in  which  there  is.a  bank  and  a 
banker.  The  bank,  as  the  term  is  used  in  these  statutes,  is  a  fund  of  money, 
or  property,  or  credit,  furnished  by  a  person  called  the  banker,  and  offered  to 
be  staked  on  all  bets  which  others  may  choose  to  make  against  the  banker  on 
the  game  which  he  exhibits  to  entice  bets.4 

Gaming  Table  Not  Necessarily  a  Bank.  —  The  terms  "  gaming  table  "  and  "  bank," 
used  in  the  statutes  against  gaming,  do  not  necessarily  mean  the  same  thing. 
A  table  may  be  a  gaming  table,  as  in  the  case  of  a  billiard  table  or  pool  table 


ers  put  a  chip  for  ihe  proprietor  whenever  they 
held  certain  hands.  See  also  Hairston  v.  State, 
34  Tex.  Crim.  346. 

In  Stearnes  v.  State,  21  Tex.  692,  it  was 
said:  "The  leading  elements,  then,  of  a 
gaming  table  or  bank,  as  deduced  by  analogy 
from  the  specified  games,  are:  1st.  It  is  a 
game  according  to  the  general  definition. 
2d.  It  has  a  keeper,  dealer,  or  exhibitor. 
3d.  It  is  based  on  the  principle  of  one  against 
the  many;  the  keeper,  dealer,  or  exhibitor 
againstthe  bettors,  directly  or  indirectly.  4th. 
It  must  beexhibited,  thdt  is,  displayed  for  the 
purpose  of  obtaining  bettors.  Any  change, 
cover,  disguise,  or  subterfuge,  in  any  such  in- 
gredients, for  purposes  of  evasion,  would  not 
change  the  character  of  the  game."  See  also 
Chappell  v.  Slate,  27  Tex.  App.  310;  Bell  v. 
State,  (Tex.  Crim.  1893)  21  S.  VV.  Rep.  366,  33 
Tex.  Crim.  187. 

In  Kentucky  it  was  held  that  a  statute  pun- 
ishing any  psrson  who  should  permit  a  "  gam- 
ing table  or  bank  "  to  "  be  set  up  "  or  "  kept  " 
does  not  apply  where  games  with  cards  merely 
are  permitted.  Ervine  v.  Com.,  5  Dana  (Ky.) 
216. 

So  of  the  game  of  "  oontz  "  played  with 
dice.  Com.  v.  Kammerer,  11  Ky.  L.  Rep. 
777- 

1.  Broader  Statutes. — In  Alabama  the  statute 
punishes  any  person  who  keeps  or  exhibits,  or 
is  interested  or  concerned  in  keeping  or  ex- 
hibiting, "  any  table  for  gaming,  of  whatso- 
ever name,  kind,  ordescription,"  not  regularly 
licensed,  etc.,  without  specifying  any  particu- 
lar kinds  of  tables.    Crim.  Code  1896,  §  4795- 

In  Wren  v.  State,  70  Ala.  1  it  was  held  that 
the  statute  prohibited  the  keeping  or  exhibit- 
ing of  ordinary  tables  for  the  playing  of  poker 
and  other  games  of  cards,  and  was  not  limited 
to  banking  tables,  such  as  faro,  roulette,  etc. 
"  It  is  the  use  for  which  a  table  is  kept  or  ex- 
hibited," said  Brickell,  C.  J.,  "  that  brings 
its  keeping  orexhibition  within  the  condemna- 
tion of  the  statute.  If  the  use  is  gaming  in 
any  of  its  forms,  or  by  any  of  its  names,  or 
with  any  of  its  appliances,  and  it  is  not 
licensed,  whosoever  keeps  or  exhibits,  orisin- 
terested  or  concerned  in  the  keeping  or  exhi- 
bition, violates  the  statute." 

Any  table,  even  an  ordinary  plank,  is  a 
gaming  table,  within  the  meaning  of  this  stat- 
ute, if  it  is  kept  and  used  for  gaming,  though 


it  has  no  particular  device  or  appliance,  and 
though  it.  is  not  used  in  playing  any  particu- 
lar game.  Toney  v.  Stale,  61  Ala.  1  See 
also  Bibb  v.  State,  83  Ala.  84,  84  Ala.  13; 
Miller  v.  State,  48  Ala.  122. 

Georgia.  —  Section  4540  of  the  Georgia  Penal 
Code,  1882,  forbids  keeping  or  employing 
"  any  faro  table,  E  O  table,  or  A  B  C  table, 
roulette  table,  or  any  other  table  of  like  char- 
acter," etc.  It  was  held  that  the  words 
"  other  table  of  like  character  "  embraced  any 
table  on  which  visible  material  or  mechanical 
means  were  employed  to  dispose  of  money 
or  other  articles  of  value  by  chance  under 
conditions  of  risk,  and  with  the  result  of  profit 
to  one  of  the  participants  and  loss  to  the  other. 
Mims  v.  State,  88  Ga.  458. 

2.  Table  Must  Be  Set  Up,  etc.,  for  Purpose  of 
Gaming.  —  Owens  v.  State,  52  Ala  213.  And 
see  infra,  this  title.  The  Setting  Up,  Keeping, 
Exhibiting,  or  Permitting. 

3.  Affirmative  Showing  as  to  Nature  of  Con- 
trivance. —  Ii  was  so  held  with  respect  to  keno 
in  Com.  v.  Monarch,  6  Bush  (Ky.)  298.  It  is 
otherwise  where  the  statute  denounces  the 
contrivance  by  name.  Com.  v.  Monarch,  6- 
Bush  (Ky.)  301. 

In  Texas  it  is  the  rule  that  in  an  information 
or  indictment  for  betting  at  a  gaming  table  or 
device  other  than  those  specifically  denounced 
by  the  penal  code,  it  must  be  alleged  that  (he 
table  or  device  was  kept  or  exhibited  for  the 
purpose  of  gaming.  Describing  it  as  a  gaming 
table  or  gaming  device  is  not  tantamount  to 
the  allegation  that  it  was  kept  or  exhibited  for 
the  purpose  of  gaming.  See  Doyle  v.  State, 
19  Tex.  App.  410;  Booth  v.  State,  26  Tex.  203;. 
State  v.  Elair,  41  Tex.  30;  Negro  Ben  v.  State, 
9  Tex.  App.  107;  Anderson  v.  State,  9  Tex. 
App.  177:  Wallace  v.  State,  12  Tex.  App.  479; 
Kramer  v.  State,  18  Tex.  App.  13. 

If  the  gaming  table  is  specified  in  the  stat- 
ute, it  is  not  necessary  to  allege  that  it  was 
kept  or  exhibited  for  the  purpose  of  gaming. 
Wardlow  v.  State,  18  Tex.  App.  356;  Doyle  v. 
State,  19  Tex.  App.  410. 

4.  "Bank"  and  "Banker."  —  Per  Robertson, 
C.  J.,  in  Com.  v.  Burns,  4  J.  J.  Marsh.  (Ky.) 
181.  See  also  People  v.  Carroll,  80  Cal.  157; 
Stearnes  v.  State,  21  Tex.  692:  Webb  v.  State, 
17  Tex.  App.  205,  Shaw  v.  State,  35  Tex.  Crim. 
394.  And  the  til le  Gaming,  ante,  subdiv.  V.  4.- 
Gatning  Tables,  Banks,  and  Banking  Games. 
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used  for  gaming,  without  being  a  bank.1 

(2)  Particular  Tables  and  Games.  — The  tables  and  banking  games  generally 
used  for  the  purpose  of  gambling  are  expressly  mentioned  in  most  of  the  stat- 
utes, but  not  in  all ;  and  the  courts  have  sometimes  been  called  upon  to  decide 
whether  particular  tables  or  games,  in  some  cases  when  they  were  well  known, 
were  "  gaming  tables  "  or  "  banking  games." 

Keno.  —  The  game  called  keno,  when  kept  or  exhibited  by  one  person,  that 
all  who  wish  to  do  so  may  gamble  at  it,  is  a  banking  game,  and  the  table  used 
therefor  is  a  gaming  table.* 

Faro.  —  The  game  of  faro  is  a  banking  game,  and  a  faro  table  is  a  gaming 
table  if  used  for  the  purpose  of  gaming.3 

Loto. —  It  has  been  held  that  loto  is  not  a  gaming  table,  though  it  is  a 
gaming  device.4 

Eondo.  —  A  billiard  table  used  for  the  purpose  of  playing  the  game  of  rondo 
for  money  is  a  gaming  table,5  but  rondo  is  not  a  banking  game.6 

" Hap-hazard,"  "Blind-hazard,"  " Sniekup." — The  gaming  table  called  hap-hazard, 
blind-hazard,  sniekup,  etc.,  is  a  gaming  table  or  bank  of  like  character  with 
faro,  roulette,  etc.7 

Wheel  of  Fortune.  —  The  same  is  true  of  a  table  on  which  there  are  a  spindle 
and  various  articles  of  merchandise  of  unequal  value,  the  articles  being  dis- 
posed of  by  the  turning  and  stoppage  of  the  spindle,  and  a  uniform  charge 
being  made  for  each  turn  of  the  spindle.8  A  wheel  of  fortune  is  a  banking 
game.9 

Billiard  and  Pool  Tables  are  gaming  tables  within  the  meaning  of  the  statutes, 
if  they  are  used  for  the  purpose  of  gaming,1'-'  but  not  otherwise.11 

The  Game  of  "Craps,"  played  by  one  man  throwing  dice  on  a  table,  and  betting 
on  certain  numbers,  while  another  bets  against  him,  and  which  can  be  played 
on  any  flat  surface,  and  without  the  intervention  of  any  third  person,  is  not  a 
banking  game,  nor  a  game  "dealt,  kept,  or  exhibited"  within  the  meaning  of 
the  Texas  statute. 12  A  table  specially  designed  and  used  for  craps,  however, 
on  which  the  proprietor  bets  with  others,  taking  all  the  losses  and  paying  all 
the  bets,  has  been  held  to  be  a  gaming  table.13 

A  "Pigeon-hole  "  table,  if  kept  for  the  purpose  of  playing  for  money,  is  a  gam- 
ing table.14 

Horse  Eaces.  —  It  would  seem  too  clear  to  require  any  statement,  that  the 
selling  of  pools  on  horse  races  and  the  keeping  of  rooms  where  such  pools  are 
sold  do  not  constitute  an  offense  under  a  statute  punishing  the  keeping  of  a 
gaming  table,  but  there  are  conflicting  decisions  on  the  question.15 

1.  Billiard  and  Pool  Tables  Are  Not  Banks.  —  In  8.  Wheel  of  Fortune.  —  Mims  v.  State,  88  Ga. 
Webb  v.  State,  17  Tex.  App.  205,  the  defend-  458. 

ant  was  convicted  upon  a  charge  of  unlawfully  9.  See  People  v.  Carroll,  80  Cal.  153. 

keeping  and  exhibiting  "  a  bank  for  gaming  10.  Billiard  and  Pool  Tables. — Webb  v.  Slate, 

purposes,"  the    evidence    showing  that  the  17  Tex.  App.  205;   Hall  v.  State,  (Tex.  Crim. 

game  was  fifteen-ball  pool  played  upon  a  bil-  1896)  34  S.  W.  Rep.  122. 

Hard  or  pool  table,  in  which  game  properly  and  11.  See  infra,  this  subdivision,  "  Gaming  De- 

money  were  played  for.    It  was  held  that  the  vices"  —  Devices  which  May  or  May  A'ot  Be 

conviction  was  wrong,  as  the  game  proven  was  Gambling  Devices. 

not  a  bank,  though  the  table  was  a  gaming  12.  "Craps."  —  Chappell  v.  State,  27  Tex. 

table.  App.  310. 

2.  Keno.  —  Miller  v.  State,  48  Ala.  122;  Over-  13.  Table  Specially  Designed  for  Craps. —  Har- 
by  v.  State,  18  Fla.  178;  Hazen  v.  State,  18  man  v.  State,  (Tex.  Crim.  1893)  22  S.  W.  Rep- 
Fla.  184;  Brown  v.  State,  40  Ga.  689;  New  1038;  Bell  7'.  State,  32  Tex.  Crim.  187,  revers- 
Orleans  v.  Miller,  7  La.  Ann.  651.  ing(Tex.  Crim.  1893)  21  S.  W.  Rep.  366.  And 

3.  Faro  Bank.  —  State  v.  Whitworth,  8  Port.  see  Copeland  v.  State,  36  Tex.  Crim.  576. 
(Ala.)  434.  14.  Pigeon-hole  Table.  —  Yepperson  v.  State, 

4.  Loto.  —  Lowry  v.  State,  I  Mo.  722.  39  Tex.  48.    See  Wolz  v.  State,  33  Tex.  331. 

5.  Eondo.  —  State  v.  Mann,  13  Tex.  61.  15.  Horse  Eaces  —  Selling  Pool.  —  It  was  held 

6.  State  7'.  Hawkins,  15  Ark.  259.  But  com-  in  James  v.  State,  63  Md.  242,  that  selling 
pare  Randolph  v.  State,  9  Tex.  521.  pools  on  horse  races,  and  keeping  rooms  where 

7.  Hap-hazard,  alias  Blind-hazard,  alias  Snick-  such  pools  were  sold,  was  not  keeping  a  "  gam- 
ip.  —  Com.  v.  Wyatt,  6  Rand.  (Va.)  694.  ing  table,"  within  the  meaning  of  the  Mary- 
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Ordinary  Tables  Used  for  Card  Playing.  —  As  was  shown  in  a  previous  paragraph, 
some  statutes  punishing  the  keeping  or  exhibiting  of  gaming  tables,  but  not 
all,  are  held  to  include  ordinary  tables,  or  even  a  plank,  on  which  poker  and 
other  games  of  cards  are  played  for  money.1 

c.  "  Gaming  Devices  "  —  (i)  In  General.  —  The  expression  "  gaming 
devices"  is  broader  than  "gaming  tables"  and  "banks."  Unless  the  lan- 
guage of  the  statute  shows  an  intention  to  use  it  in  a  more  restricted  sense,  as 
will  be  explained  in  subsequent  paragraphs,  it  will  include  any  contrivance 
whatever  that  is  used  for  the  purpose  of  gambling.2  Among  the  devices 
which  have  been  held  to  be  within  the  term  "  gambling  device  "  are  equality,3 
the  machine  known  as  "  French  pool  "  or  "  Paris  mutual  "  used  in  betting  on 
horse  races,4  a  "  stock  clock,"  *  keno,°  loto,7  grand  raffle,8  rondo,9  shuffle- 
board,10  tan-tan,11  wheel  of  fortune,12  ordinary  playing  cards  when  used  for  the 
purpose  of  gambling  for  money  or  property,13  a  bowling  alley,14  halfpence  or 


land  statute,  notwithstanding  the  fact  that  the 
statute  after  prohibiting  and  punishing  the 
keeping  of  a  gaming  table  expressly  declared: 
"All  games,  devices,  and  contrivances  at 
which  money  or  any  other  thing  shall  be  bet 
or  wagered  shall  be  deemed  a  gaming  table  " 
within  the  meaning  of  the  prohibition.  Code 
Md.,  §§  122-128. 

In  the  District  of  Columbia,  however,  it  was 
held  that  keeping  a  place  for  book-making  on 
horse  races  was  within  an  Act  of  Congress 
punishing  any  person  who  should  set  up  or 
keep  any  gaming  table,  etc.,  and  declaring 
that  all  games,  devices,  or  contrivances  at 
which  money  or  any  other  thing  should  be  bet 
or  wagered  should  be  deemed  gaming  tables 
within  the  act.  Miller  v.  U.  S.,  6  App.  Cas. 
(D.  C.)  6. 

1.  Ordinary  Tables  —  Poker,  etc.  —  Wren  v. 
State,  70  Ala.  r;  Toney  v.  State,  61  Ala.  1. 
See  supra,  this  subdivision,  "Gaming  Tables" 
and  "  Banks." 

2.  "  A  Gambling  Device  may  be  defined  as  an 
invention  or  contrivance  to  determine  the 
question  as  to  who  wins  or  who  loses  his 
money  on  a  contest  of  chance."  State  v. 
Grimes,  40  Minn.  446,  per  Mitchell,  J.  See 
also  In  re  Lee  Tong,  18  Fed.  Rep.  253;  Portis 
v.  State,  27  Ark.  360;  Atkins  v.  State,  95  Tenn. 
474;  Jones  v.  Territory,  5  Okla.  536. 

The  device  "must  be  something  tangible, 
and  adapted,  devised,  or  designed  for  the  pur- 
pose of  playing  a  game  of  chance  for  money." 
State  v.  Mann,  2  Oregon  238;  State  v.  Gitt 
Lee,  6  Oregon  425. 

In  State  v.  Mann,  13  Tex.  61,  it  was  said 
that  every  game  devised  and  played  for  the 
purpose  of  gaming,  and  not  for  amusement  or 
some  other  innocent  purpose,  is  a  "  gambling 
device." 

3.  Particular  Devices — Equality.  —  U.  S.  v. 

Speeden,  1  Cranch  (C.  C.)  535. 

4.  "  French  Pool "  or  "  Paris  Mutual  "  is  a  "  con- 
trivance used  in  betting."  Com  v.  Simonds, 
79  Ky.  618.  And  see  Follett  v.  Thomas,  L. 
R.  6  Q.  B.  51a. 

5.  "  Stock  Clock."  —  State  v.  Grimes,  49 
Minn.  445.  See  also  New  York,  etc.,  Grain, 
etc.,  Exch.  v.  Mellen,  27  111.  App.  556. 

6.  Keno,  —  Miller  v.  State,  48  Ala.  122;  Trim- 
ble v.  State,  27  Ark.  355 ;  Portis  v.  State,  27  Ark. 
360;  Overby  v.  State,  18  Fla.  178;  Hazen  v. 
State,  18  Fla.  184;  Brown  v.  State,  40  Ga.  689; 


New  Orleans  v.  Miller,  7  La.  Ann.  651. 

Pico  or  Peco,  which  is  essentially  keno,  has 
been  the  subject  of  a  like  decision.  Euper  v. 
State,  35  Ark.  629. 

7.  Loto.  —  Lowry  v.  State,  1  Mo.  722. 

8.  Grand  Baffle.  —  Stearnes  v.  State,  21  Tex. 
692. 

9.  Rondo.  —  States.  Mann,  13  Tex.  61;  Ran- 
dolph v.  State,  q  Tex.  521.  And  see  Glascock 
v.  State,  10  Mo.  508. 

10.  Shuffle-board. — State  v.  Foster,  2  Mo.  210. 

11.  Tan-tan.  —  In  re  Lee  Tong,  18  Fed.  Rep. 
253- 

Dice  and  Chips  used  for  gambling  are  a  gam- 
bling  device.    State  v.  Oswald,  59  Kan.  508. 

"Crack  Loo"  is  a  gambling  device.  Canton 
v.  Dawson,  71  Mo.  App.  235. 

12.  Wheel  of  Fortune.  —  State  v.  Thomas,  50 
Ind.  292;  Atkins  v.  State,  95  Tenn.  474.  And 
see  Mims  v.  State,  88  Ga.  458. 

13.  Ordinary  Playing  Cards, — States.  Gilmore, 
98  Mo.  206.  And  see  State  v'.  Purdom,  3  Mo. 
115;  State  v.  Ellis,  4  Mo.  474;  Eubanks  v.  State, 
5  Mo.  450;  State  v.  Bates,  10  Mo.  166;  State  v. 
Herryford,  19  Mo.  377;  State  v.  Scaggs,  33 
Mo.  92;  State  v.  Jackson,  39  Mo.  420;  State  v. 
Dyson,  39  Mo.  App.  297;  State  v.  Mohr,  55 
Mo.  App.  329;  State  v.  Torphy,  66  Mo.  App. 
434;  Frisbie  v.  State,  1  Oregon  264;  State  v. 
Lewis,  12  Wis.  434. 

The  game  of  poker,  played  for  money  or 
property,  is  within  a  statute  punishing  any 
person  who  shall  keep  or  deal,  or  permit  to  be 
kept  or  dealt,  in  any  building  or  place  under 
his  control.  "  any  banking  or  other  game  of 
chance  for  money,  or  other  representation  of 
value,  played  with  cards."  Fields  v.  Terri- 
tory, 1  Wyo.  78. 

A  game  of  poker  has  been  held  not  to  be  a 
gambling  device.  State  v.  Mann,  2  Oregon 
238.  In  this  case  the  game,  the  intangible  re- 
sult of  the  device,  was  distinguished  from  the 
device  itself. 

Whether  a  pack  of  cards  is  within  the  stat- 
ute depends  upon  the  language  of  the  statute. 
It  may  appear  that  ordinary  playing  cards 
were  not  intended  to  be  included  under  the 
term  "  gambling  device."  See  State  v.  Gil- 
more,  98  Mo.  206.  And  see  infra,  this  section, 
General  Words  —  ' '  Other  ' '  Devices,  etc. 

14.  Bowling  Alley.— In  Chiles  v.  State,  iTex. 
App.  27,  a  ten-pin  alley  was  held  a  "  gaming 
device  "  within  the  meaning  of  a  statute. 
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other  coins  used  for  pitch  and  toss,1  etc. 

Horse  Eaces.  —  A  horse  race  is  not  a  "  gambling  device."  2  It  has  even  been 
held  that  apparatus  used  for  the  purpose  of  betting  upon  horse  races  are  not 
"gambling  devices,"  3  but  the  soundness  of  this  ruling  may  well  be  doubted. 

A  Gun  and  a  Target  are  not  a  gambling  device  adapted,  devised,  and  designed 
for  the  purpose  of  playing  any  game  of  chance  for  money  or  property,  within 
the  meaning  of  the  Missouri  statute.4 

Nickel-in-the-siot  Machine. — A  nickel-in-the-slot  machine  may  certainly  be  a 
gambling  device  within  the  meaning  of  the  statutes,  if  used  for  the  purpose 
of  gambling.5  But  it  has  been  held  not  to  be  within  that  section  of  the 
Georgia  statute  which  punishes  the  keeping  or  exhibiting  of  gambling  devices.*1 

(2)  "Instrument  "or"  Implement  "  of  Gaming — "Apparatus." — The  English 
statute  punishes  gaming  in  various  public  places  with  "any  table  or  instru- 
ment of  gaming,"  or  "article  used  as  such  instrument."  And  in  other  juris- 
dictions there  are  statutes  against  gaming,  using  the  terms  "  instrument "  or 
"  implement  "  of  gaming,  or  "  apparatus  "  for  gaming.  These  terms  will 
include  any  appliance  used  for  gaming.7 

(3)  Devices  Which  May  or  May  Not  Be  Gambling  Devices.  —  There  are  many 
devices  which  may  or  may  not  be  gaming  devices  according  to  the  purpose 
for  which  they  are  intended  or  used.  They  are  gaming  devices  if  used  or 
intended  for  gaming,  but  otherwise  they  are  not.    This  is  true  of  cards,8 


1.  Coins  Used  for  Pitch  and  Toss.  —  Watson  v. 
Martin,  10  Cox  C.  C.  56,  11  Jur.  N.  S.  321,  34 
L.  J.  M.  C.  50,  13  W.  R.  144,  11  L.  T.  Rep.  N. 
S.372. 

2.  Horse  Races.  —  McEIroy  v.  Carmichael,  6 
Tex.  454;  State  v.  Hayden,  31  Mo.  35;  State 
v.  Lemon,  46  Mo.  375.  And  see  State  v. 
Shaw,  3g  Minn.  153.  Compare  Miller  v.  U. 
S.,  6  App.  Cas.  (D.  C.)  6,  where  it  was  held 
that  book-making  on  horse  races  was  a  gam- 
bling device  or  contrivance. 

3.  Apparatus  for  Betting  on  Horse  Races.  —  In 
State  v.  Shaw,  39  Minn.  153,  it  was  held  that 
lists  and  boards  containing  the  names  of 
horses  which  were  to  race  on  certain  days  at 
certain  places,  used  for  the  purpose  of  betting 
on  such  races,  were  not  a  gambling  device 
within  the  meaning  of  the  Minnesota  statute. 
See  also  State  v.  Grimes,  49  Minn.  443. 

4.  Gun  and  Target.  —  State  v.  Bryant,  90  Mo. 
534- 

5.  Nickel-in-the-Slot  Machine.  —  Jeffries  v. 
State,  61  Ark.  308.  See  Bobel  v.  People,  173 
111.  19. 

6.  Georgia  Statute.  —  Kolshorn  v.  State,  97 
Ga.  343.  It  was  held,  however,  that  one  keep- 
ing a  slot  machine  was  within  the  section  of 
the  Georgia  Code  (§  407,  old  number  4549a) 
prohibiting  any  person  from  keeping,  main- 
taining, employing,  or  carrying  on  any  lottery 
or  other  scheme  or  device  for  the  hazarding  of 
any  money  or  valuable  thing. 

7.  Implement  of  Gaming  —  Massachusetts  Stat- 
ute, —  The  term  "  implement  of  gaming  "  in 
the  Massachusetts  statute  (Pub.  Stat.,  c.  99, 
I  10,  as  amended  by  Stat.  1887,  c.  448,  §  2) 
includes  any  article,  utensil,  or  appliance 
ordinarily  used  in  playing  an  unlawful  game, 
although  it  may  not  be  indispensable.  Com. 
v.  Adams,  160  Mass.  310. 

"Instrument  of  Gaming."  within  the  English 
Statute (30  &  31  Vict.,  c.  52,  §  3;  36  &  37  Vict., 
c.  38,  §  3). — Under  the  English  statute,  a 
"  pari  mutuel  "  machine  for  registering  bets 


at  race  tracks  has  been  held  an  instrument  of 
gaming.  Tollett  v.  Thomas,  L.  R.  6  Q.  B. 
514.  So  also  are  halfpence  used  for  pitch 
and  toss.  Watson  v.  Martin,  10  Cox  C.  C.  56, 
11  Jur.  N.  S.  321,  34  L.  J.  M.  C.  50,  13  W.  R. 
144,  11  L.  T.  Rep.  N.  S.  372. 

Game  Cocks  were  held  not  to  be  "  imple- 
ments "  of  gaming  within  the  meaning  of  a 
Massachusetts  statute.  Coolidge  v.  Choate,  II 
Met.  (Mass.)  79. 

Apparatus  for  Eegistering  Bets.  —  A  telegraph 
instrument,  blackboards,  and  other  apparatus 
used  in  a  pool  room  for  the  purpose  of  receiv- 
ing the  news  of  horse  races  and  other  events, 
the  registering  of  bets,  the  posting  of  news, 
and  the  selling  of  pools,  are  "  apparatus  for 
the  purpose  of  registering  bets  "  within  the 
meaning  of  the  Massachusetts  statute  against 
pool  rooms.  And  it  can  make  no  difference 
that  such  apparatus  is  capable  of  being  used 
for  other  purposes.  Com.  v.  Healey,  157 
Mass.  455. 

"Apparatus"  for  gaming  includes  a  "  wheel 
of  fortune."    State  v.  Thomas,  50  Ind.  292. 

8.  Devices  Which  May  Not  Be  Gambling  De- 
vices.—  Cards  have  been  held  not  a  gambling 
device,  State  v.  Hardin,  1  Kan.  474;  unless 
used  for  gambling,  State  v.  Stillwell,  16  Kan. 
24,  a  fact  which  the  indictment  should  allege. 

In  State  v.  Herryford,  19  Mo.  377,  cards 
were  held  to  be  a  gambling  device  within  the 
meaning  of  the  Missouri  statute.  The  indict- 
ment in  this  case  expressly  alleged  that  they 
were  a  gambling  device,  and  that  the  defend- 
ant permitted  them  to  be  used  for  gambling. 
See  also  States.  Purdom,  3  Mo.  114;  Eubanks 
v.  State,  5  Mo.  450;  State  v.  Scaggs,  33  Mo.  02. 

For  decisions  in  other  jurisdictions,  see  State 
v.  Lewis,  12  Wis.  434;  Fields  v.  Territory,  1 
Wyo.  78. 

Poker  is  not  in  itself  necessarily  an  unlawful 
game.    There  must  be  gambling  to  render  it 
unlawful.    Reg.  v.  Shaw,  4  Manitoba  404; 
Rawls  v.  State,  70  Miss.  739. 
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dominoes,1  and  billiard  tables,  and  other  tables  used  sometimes  for  amusement 
and  not  for  gambling.2  It  has  even  been  held  that  a  statute  punishing  the 
keeping  or  exhibiting  of  "  gaming  tables  "  is  to  be  construed  as  meaning  the 
keeping  or  exhibiting  of  the  same  for  the  purpose  of  gambling  only,  and  that 
an  indictment  under  the  statute  is  insufficient  if  it  fails  to  allege  that  the  table 
was  kept  or  exhibited  for  such  purpose.3 

d.  General  Words —'•  Other  "  Devices  or  Games. — The  statutes 
against  gaming,  after  prohibiting  the  setting  up,  keeping,  or  exhibiting  of  cer- 
tain specific  gambling  devices,  generally  add  the  words  "  or  other  device,"  or 
other  general  words.  As  was  shown  in  a  previous  section,  these  words  are  not 
so  loose  and  vague  as  to  require  that  they  be  rejected.4  They  are  generally 
held  to  apply,  however,  under  a  well-settled  rule  for  the  construction  of  stat- 
utes, to  such  devices  only  as  are  similar  in  character  to  those  especially  enumer- 
ated, unless  a  contrary  intention  on  the  part  of  the  legislature  appears.5  There 
are  some  cases  in  which  this  rule  of  construction  has  not  been  applied,  and 
general  words  have  been  construed  more  broadly.6 


1.  Dominoes  are  a  gaming  device  if  used  or 
intended  for  the  purpose  of  gaming,  but  not 
otherwise.  See  Harris  v.  Slate,  31  Ala.  362, 
33  Ala.  373.  And  see  Ritte  v.  Com.,  18  B. 
Mon.  (Ky.)  35. 

2.  Billiard  Tables.  —  An  indictment  for  betting 
on  a  billiard  table  should  show  that  the  table 
was  used  as  a  gambling  device  to  evade  the 
law,  and  not  for  the  usual  game  of  billiards 
State  v.  Bristow,  41  Tex.  146.  But  see  People 
v.  Harrison,  (Supm.  Ct.  Spec.  T.)  28  How.  Pr. 
(N.  Y.)  247,  holding  that  a  bond  given  by  a 
tavern-keeper,  prohibiting  the  keeping  of 
"  a  gambling  table  of  any  description,"  was 
broken  by  his  keeping  a  billiard  table  for  use 
in  the  tavern,  and  this  without  regard  to 
whether  the  table  was  used  for  gambling  or 
not. 

In  Louisiana,  in  the  case  of  State  v.  Quaid, 
43  La.  Ann.  1076,  26  Am.  St.  Rep.  207,  it  was 
held  that  "  the  keeping  of  a  gambling  game  " 
in  the  sense  of  the  law  implies  loss  or  gain 
between  the  parties  who  are  participating  in 
the  game,  and  that  a  statute  or  ordinance  pun- 
ishing the  keeping  of  a  gambling  game  does 
not  apply  to  the  proprietor  of  a  pool  table  who 
charges  merely  for  the  use  of  the  game, 
though  the  players  among  themselves  may 
make  a  pool  upon  the  game  which  goes  to  the 
winner.  This  decision,  however,  cannot  be 
sustained  if  the  proprietor  knew  of  the  gam- 
bling. 

A  "  Pigeon-hole  "  Table  is  not  a  gaming  table, 
within  the  meaning  of  a  statute  against  keep- 
ing or  exhibiting  a  gaming  table,  unless  kept 
for  the  purpose  of  gambling.  Wolz  v.  State, 
33  Tex.  331. 

It  is  otherwise  if  it  is  kept  for  gambling. 
Yepperson  v.  Slate,  39  Tex.  48. 

3.  "  Gaming  Tables."  —  In  Rawls  v.  State,  70 
Miss.  739,  the  indictment  alleged  that  the  de- 
fendant did  unlawfully  "  keep  and  exhibit  a 
certain  gaming  table  commonly  called  a  poker 
table  or  bank,  at  which  gaming  table  or  bank 
he  unlawfully  kept  or  played  or  exhibited  cer- 
tain cards  and  dice,"  etc.  It  was  held  that  it 
did  not  charge  an  offense  under  a  statute  pun- 
ishing the  keeping  or  exhibiting  of  any  gaming 
table,  as  it  did  not  allege  that  the  table  was 
kept  or  exhibited  for  the  purpose  of  gambling. 

Further  on  litis  Point  see  infra,  this  title. 


The  Setting  Up,  Keeping,  Exhibiting,  or  Permit- 
ting—  Purpose    of    Setting    Up,    Keeping,  or 

Exhibiting. 

4.  "  Other  Device  "  —  Indefiniteness  of  Statute. 

—  U.  S.  v.  Speeden,  1  Cranch  (C.  C.)  535. 
And  see  Lowry  v.  State,  1  Mo.  722.  See 
supra    this  title,  In  General — Definiteness  of 

Statutes. 

6.  Construction  of  Statutes  —  Ejusdem  Generis 

—  Arkansas.  —  Stith  v.  State,  13  Ark.  680; 
State  -v.  Slillwell,  20  Aik.  96;  State  v.  Hawk- 
ins, 15  Ark.  259. 

Georgia.  —  Mims  v.  State,  88  Ga.  458; 
Brown  v.  State,  40  Ga.  689. 

Illinois.  —  Moore  v.  Chicago,  69  111.  App. 
571;  Marquis  v.  Chicago,  27  111.  App.  251. 

Kansas.  —  State  v.  Hardin,  I  Kan.  474;  State 
v.  Stillwell,  16  Kan.  24. 

Kentucky.  —  Ritte  v.  Com.,  18  B.  Mon.  (Ky.) 
35;  Com.  v.  Kammerer,  11  Ky.  L.  Rep.  777. 
Compare  Vicaro  v.  Com.,  5  Dana  (Ky.)  504. 

Minnesota.  —  State  v.  Shaw,  39  Minn.  153; 
State  v.  Grimes,  49  Minn.  443. 

Missouri.  —  State  v.  Bryant,  90  Mo.  534; 
State  v.  Gilmore,  98  Mo.  206;  State  v.  Herry- 
ford,  19  Mo.  377;  State  v.  Purdom,  3  Mo.  114; 
Eubanks  v.  State,  5  Mo.  450;  State  v.  Scaggs. 
33  Mo.  92. 

Oregon.  —  Frisbie  v.  State,  I  Oregon  264; 
Remmington  v.  State,  I  Oregon  281;  State 
Mann,  2  Oregon  238. 

Virginia.  —  Com.  v.  Wyatt,  6  Rand.  (Va.) 
694;  Huff  v.  Com.,  T4  Gratt.  (Va.)  648;  Nuck- 
olls v.  Com.,  32  Gratt.  (Va.)  884. 

See  also  the  title  Gaming,  ante,  subdivs.  V. 
5.  and  V.  6.  b.  And  for  a  full  discussion  of 
this  principle  see  the  title  Statutes. 

6.  Statutes  Construed  More  Broadly  —  Georgia. 

—  In  Brown  v.  State,  40  Ga.  689,  the  statute 
under  consideration  punished  presiding  and 
dealing  at  any  faro  table,  or  using  any  E  O 
or  A  B  C  table  or  roulette  table  "  or  other 
table  of  like  character  "  for  the  purpose  of 
playing  and  belting  at  the  same.  In  constru- 
ing the  statute  McCay,  J.,  said:  "  In  our 
judgment  this  is  a  sweeping  statute,  and  in- 
cludes within  its  provisions  every  device  kept 
or  used  or  presided  over  by  one  person,  that 
others  may  play  and  bet  thereat.  It  seems  to 
us  that  the  leading  intent  was  to  make  it  a 
penal  offense  to  preside  at  or  use  any  kind 
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V.  The  Setting  Up,  Keeping,  Exhibiting,  or  Permitting  —  1.  In  General. 

 To  render  one  guilty  of  keeping  a  common  gaming  house,  or  of  keeping  or 

exhibiting  a  gaming  table  or  other  device  for  gaming,  either  at  common  law 
or  under  the  statutes,  it  is  necessary  that  he  shall  have  had  the  control  and 
management  of  the  place,  table,  or  other  device,  in  whole  or  in  part,  during 
some  part  of  the  time  covered  by  the  indictment.1 

2.  "Setting  Up."  —  To  "  set  up"  a  gaming  table,  bank,  or  other  device,  is 
to  provide  whatever  may  be  necessary  for  the  game,  and  either  by  acts  or 
words  to  propose  to  play  it.a  The  expression  applies  not  only  to  what  are 
commonly  known  as  gaming  tables,  but  also  to  other  devices  used  for  the 
purpose  of  gaming,  though  they  may  consist  only  in  a  pack  of  cards.3 

Setting  Up  a  Bank. — To  "set  up  a  bank,"  within  the  meaning  of  the  stat- 
utes against  gaming,  is  to  provide  a  fund  of  money  or  property  or  credit, 
and  offer  to  stake  the  same  on  bets  which  others  may  choose  to  make  against 
the  person  furnishing  the  same,  on  the  game  which  he  exhibits  to  entice  bets.4 

3.  "Exhibiting."  — To  exhibit  a  gaming  table,  bank,  or  other  device  for  the 
purpose  of  gaming,  is  to  display  the  same  for  the  purpose  of  obtaining  bettors.5 


of  a  table,  whether  square  or  round  or  oval, 
whether  set  upon  legs  or  hung  upon  strings, 
whether  fiat  or  globular,  at  which  people 
should  play  and  bet."  See  also  Vicaro  v. 
Com.,  5  Dana  (Ky.)  504;  Wheeler  v.  State,  42 
Md.  563;  State  v.  Red,  7  Rich.  L.  (S.  Car.)  8; 
State  v.  Mann,  13  Tex.  61;  Estes  v.  State,  10 
Tex.  300;  Randolph  v.  State,  9  Tex.  521;  State 
v.  Lewis,  12  Wis.  434.  And  consult  the  title 
Gaming,  ante,  subdivs.  V.  5.  and  V.  6.  b. 

1.  The  Setting  Up,  Keeping,  or  Exhibiting.  — 
Com.  v.  Burns,  4  J.  J.  Marsh.  (Ky.)  177; 
Vowells  v.  Com.,  83  Ky.  193;  Erwin  v.  State, 
25  Tex.  App.  330;  Kimbrough  z:  State,  25 
Tex.  App.  397;  Blum  v.  Slate,  (Tex.  Crim. 
1898)  47  S.  VV.  Rep.  1002.  And  see  State  v. 
McMillan,  69  Vt.  105;  State  v.  Fountain,  1 
Marv.  (Del.)  532. 

An  indictment  under  a  statute  relative  to 
persons  owning  or  having  the  care,  manage- 
ment, etc.,  of  any  billiard  tables,  which  alleges 
that  the  defendant  had  the  control,  manage- 
ment, etc.,  of  a  saloon  in  which  were  kept  bil- 
liard tables,  is  insufficient,  for  having  the  con- 
trol and  management  of  a  saloon  is  different 
from  having  the  care,  management,  or  control 
of  a  billiard  table  within  the  saloon.  The 
right  to  control  the  saloon  might  be  in  one 
person,  and  the  right  to  control  a  billiard  table 
in  the  saloon  in  another  person.  Hanrahan  v. 
State,  57  Ind.  527. 

2.  Setting  Up  Gaming  Table,  etc.  —  Per  Robert- 
son, C.  J.,  in  Com.  v.  Burns,  4  J.  J.  Marsh. 
(Ky.)  177.  See  also  Com.  v.  Carson,  6  Phila. 
(Pa.)  381,  24  Leg.  Int.  (Pa.)  396.  It  was  said 
in  the  case  first  cited:  "  There  is  nothing  like 
structure  or  erection  in  the  idea  of  setting  up  a 
gaming  table,  any  more  than  building  a  house 
is  necessarily  included  in  the  idea  of  setting 
up  a  tippling  house.  *  *  *  Simply  setting 
out  a  table,  or  putting  upon  it  a  pack  of  cards, 
would  not  be  setting  up  a  gaming  table." 
For  he  who  does  this  and  participates  in  the 
game  "  may  not  be  guilty  of  having  set  up  a 
gaming  table;  he  may  be  a  bettor  against  the 
bank.  There  must  be  a  bank  and  a  banker, 
or  a  gaming  table  and  a  keeper  of  it." 

3.  Pack  of  Cards.  —  The  expression  "  set  up  " 
in  a  statute  punishing  the  setting  up,  keeping, 
or  exhibiting  of  gambling  devices,  may  prop- 


erly be  applied  to  a  pack  of  cards  used  for 
gaming,  for  the  expression  is  to  be  understood 
figuratively.    Frisbie  v.  State,  1  Oregon  264. 

A  Person  Who  Causes  a  Gambling  Table  or  De- 
vice to  Be  Set  Up  and  kept,  and  allows  belling 
on  it,  is  guilty  of  setting  up  the  same.  Com. 
v.  Monarch,  6  Bush  (Ky.)  301. 

A  Person  Furnishing  Cards  or  Other  Implements 
of  gamirg  and  permitting  gaming  at  address 
or  hazard  therewith  on  his  premises  is  guilty 
under  a  statute  punishing  any  one  who  shall 
"  set  up  or  establish  any  game  or  device  of 
address  or  hazard,  with  cards,  dice,"  etc. 
Com.  v.  Carson,  6  Phila.  (Pa.)  381,  24  Leg. 
Int.  (Pa.)  396. 

Person  Furnishing  Honey  and  Sharing  Win- 
nings.—  In  O'Blennis  v.  State,  12  Mo.  311,  it 
was  considered  that  one  who  furnishes  another 
with  money  to  set  up  a  faro  bank,  and  who  is 
to  receive  part  of  the  winnings,  is  not  guilty 
under  a  statute  punishing  any  person  who  setr. 
up  or  keeps  a  faro  bank,  and  permits  others  to 
bet  on  it. 

Spectator  Temporarily  Assisting.  —  In  Vowells 
v.  Com.,  83  Ky.  193,  it  was  held  that  a  person 
cannot  be  convicted  of  setting  up  a  faro  bank 
in  violation  of  the  Kentucky  statute,  unless  it 
appears  that  he  was  connected  with  the  bank 
either  as  proprietor  or  as  employee;  and  that 
the  statute  does  not  apply  to  a  mere  spectator 
rendering  "  a  momentary  or  occasional  assist- 
ance." See  also  Com.  v.  Burns,  4  J.  J.  Marsh. 
(Ky.)  177;  Erwin  v.  State,  25  Tex.  App.  330. 

4.  Setting  Up  a  Bank.  —  Per  Robertson,  C.  J., 
in  Com.  v.  Burns,  4  J.  J.  Marsh.  (Ky.)  181. 
"  He  who  employs  such  a  fund  for  such  a 
purpose,"  it  was  said  in  this  case,  thereby 
sets  up  a  gaming  table,  whether  he  deals  his 
cards  on  a  table  or  a  bench.  And  virtually  he 
keeps  the  bank  or  gaming  table,  although 
some  other  person  may  win  in  his  absence,  but 
at  his  instance  deal  the  cards  and  manage  the 
game  for  him.  Qui  facit  per  a  Hum  facit  per  se." 

5.  Exhibiting  Gaming  Table,  Bank,  or  Other 
Device.  —  See  Wolz  v.  State,  33  Tex.  331;  Bibb 
v.  State.  84  Ala.  13;  Jeffries  v.  State,  61  Ark. 
308;  Smith  v.  State,  (Tex.  Crim.  1896)  33  S.  W. 
Rep.  871.  See  in  this  work  Exhibit,  vol.  12, 
p.  390,  note. 

The  word  "  exhibit "  is  expressly  declared 
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4.  "Keeping."  —  To  keep  a  gaming  table,  bank,  or  other  device,  is  to  hold 
the  same  in  readiness  for  the  purpose  of  obtaining  bettors.1  One  who  has 
the  custody  of  a  gaming  table,  authority  over  its  use,  and  supervision  over  the 
gaming  is  a  keeper  of  the  same,  though  he  may  not  be  the  owner  or  other- 
wise interested  therein.2 

5.  "  Permitting."  —  To  render  one  guilty  of  permitting  or  suffering  his 
place  to  be  occupied  or  used  for  the  purpose  of  gaming,  it  is  not  necessary  that 
he  shall  expressly  authorize  such  use,3  but  it  is  necessary  that  he  shall  know 
it  is  being  so  used,  and  acquiesce  therein,  when  he  has  the  right  to  interfere 
and  prevent  it.4 

Effect  of  Rules  Against  Gaming.  —  One  who  knowingly  permits  gaming  on  his 
premises  cannot  escape  liability  on  the  ground  that  he  had  established  a  rule 
prohibiting  gaming.5 

6.  Dealing,  Playing,  or  Carrying  On  Game.  —  In  some  jurisdictions  there  are 
statutes  punishing  any  person  who  shall  deal,  play,  or  carry  on  a  game  of  faro, 
or  other  game.6    Merely  to  bet  at  a  game  is  not  within  such  a  statute.7 

7.  Knowledge  of  Unlawful  Use.  —  Neither  at  common  law  nor  under  the 
statutes  can  a  person  be  convicted  of  keeping  or  maintaining  a  gaming  house 
or  gaming  table,  or  of  permitting  his  house  to  be  used  for  the  purpose  of 
gaming,  unless  he  knew  that  it  was  so  used.8 

8.  Ignorance  of  Law.  — ■  That  the  accused,  in  operating  a  gambling  device, 

See  infra,  this  section,  Ownership,  Interest, 
and  Occupancy. 

1.  Betting  at  Game.  —  Ex  p.  Ah  Yem,  53  Cal. 
246. 

8.  Knowledge  of  Unlawful  Use  of  Premises  Is 

Necessary —  California.  —  People  v.  Markham, 
7  Cal.  208. 

Connecticut.  — State  v.  Falk,  66  Conn.  250. 
Indiana.  —  Padgett   v.  State,  68    Ind.  46; 
Emperly  v.  State,  13  Ind.  App.  393. 

Iowa.  —  State  v.  Cure,  7  Iovva  479;  State  v. 
Cooster,  10  Iowa  453. 

Kentucky.  —  Com.  v.  Crupper,  3  Dana  (Ky.) 
466;  Com.  v.  Fraize,  5  Bush  (Ky  )  325;  Com. 
v.  Watson,  2  Duv.  (Ky.)4o8;  White  v.  Com., 
5  Ky.  L.  Rep.  318. 

Maine.  —  State  v.  Currier,  23  Me.  43. 
New  Jersey.  —  State  v.   Ackerman,  (N.  J. 
i8g8)  41  All.  Rep.  697. 

New  York.  —  Gibson  v.  Pearsall,  1  E.  D. 
Smith  (N.  Y.)  90. 

Texas.  —  Wells  v.  State,  22  Tex.  App.  18; 
Smith  v.  State,  28  Tex.  App.  102. 

Compare  Fisher  v.  State.  2  Ind.  App.  365. 
The  Word  "Permit  "  Necessarily  Implies  Knowl- 
edge, and  it  is  not  necessary  to  allege  that 
the  defendant  knowingly  permitted  gaming. 
Stringfellow  v.  State,  (Tex.  Crim.  1893)  23  S. 
W.  Rep.  893. 

An  indictment  charging  that  the  defendant 
permitted  gaming  on  his  premises  need  not 
expressly  allege  lhat  he  knew  of  the  gaming, 
for  "  permicting  "  implies  knowledge.  State 
v.  Cure,  7  Iowa  479;  Com.  v.  Fraize,  5  Bush 
(Ky.)  325.  See  Otto  v.  State,  (Tex.  Crim.  1894) 
25  S.  W.  Rep.  285. 

It  has  also  been  held  that  a  charge  that  the 
defendant  kept  a  house  resorted  to  for  the  pur- 
pose of  gaming  implies  knowledge.  State  v. 
Cure,  7  Iowa  479. 

A  Tavern-keeper  who  rents  a  room  in  his 
house  in  good  faith,  to  be  used  as  a  bedroom, 
and  who  has  no  control  over  it,  is  not  guilt/ 
under  a  statute  punishing  a  tavern-keeper  whj 
shall  permit  his  place  to  be  used  for  gaming 
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by  the  Texas  statute  as  intended  to  signify 
"  the  act  of  displaying  a  bank  or  game  for  the 
purpose  of  obtaining  bettors."  Pen.  Code 
Tex.,  art.  387. 

1.  Keeping  Gaming  Table,  Bank,  or  Other  De- 
vice.—  Wolz  v.  State,  33  Tex.  331.  See  Rich- 
ardson v.  State,  (Fla.  i8gg)  25  So.  Rep.  880. 

2.  Bibb  v.  Slate,  84  Ala.  13. 

See  infra,  this  section.  Ownership,  Interest, 
und  Occupancy. 

A  person  who  stands  behind  a  gaming  table, 
throwing  dice,  and  taking  the  bets  of  all  others 
on  the  game,  is"  keeping"  a  gaming  table. 
Shaw  v.  State,  35  Tex.  Crim.  394. 

Employing  Another  to  Watch  a  slot-machine 
or  other  gaming  device,  upon  which  money  is 
lost  or  won,  is  keeping  and  exhibiting  a  gam- 
bling device  within  the  meaning  of  the  Arkan- 
sas statute.    Jeffries  v.  State,  61  Ark.  308. 

3.  Permitting  Gaming. —  Robinson  v.  State, 
15  Tex.  311. 

To  sustain  an  indictment  for  permitting 
gambling  in  a  house  under  the  defendant's 
control,  it  is  not  necessary  to  show  that  the 
device  or  place  was  kept  especially  for  gam- 
bling purposes.  Humphreys  v.  State,  34  Tex. 
Crim.  434. 

4.  Com.  v.  Crupper,  3  Dana  (Ky.)  466;  Rob- 
inson v.  State,  24  Tex.  152;  Borchers  v.  State, 
31  Tex.  Crim.  517.  See  also  Ward  v.  People, 
23  111.  App.  510;  Stoltz  v.  People,  5  111.  168. 

Knowledge.  —  As  to  the  necessity  for  knowl- 
edge, see  infra,  this  section.  Knowledge  of 
Unlawful  Use. 

Liability  of  Lessors.  —  See  infra,  this  section, 
Particular  Persons  Liable  —  Lessors  and  Lessees. 

5.  Sales  Against  Gaming. —  Humphreys  v. 
State,  34  Tex.  Crim.  434. 

6.  Prohibition  Against  Dealing,  Playing,  or 
Carrying  on  Game.  —  Ex  p.  Ah  Yem,  53  Cal.  246; 
People  v.  Sam  Lung,  70  Cal.  515. 

To  come  within  such  a  statute  the  person 
dealing,  playing,  or  carrying  on  the  game 
need  not  be  the  owner  of  the  game,  nor  an 
employee.    People  v.  Sam  Lung,  70  Cal.  515. 
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acted  in  good  faith,  believing  that  he  had  a  right  to  do  so,  because  of  an 
unauthorized  license,  or  for  any  other  reason,  is  no  defense.  The  principle 
that  ignorance  of  the  law  is  no  excuse  applies.1 

9.  Ownership,  Interest,  and  Occupancy  —  a.  Ownership  OR  Interest.  — 
Unless  the  statute  otherwise  provides,  a  person  need  not  be  the  owner  of  a 
gaming  house  or  other  place,  or  of  a  gaming  table  or  other  device,  or  in  any 
manner  interested  therein,  to  be  criminally  liable  for  keeping  or  exhibiting  the 
same.  The  keeping  or  exhibition  for  the  purpose  of  gaming  is  sufficient.* 
The  same  is  true  of  the  statutory  offense  of  permitting  gaming.3 

b.  Persons  "Interested"  or  "Concerned."  —  In  several  states,  how- 
ever, the  statutes  prohibiting  the  keeping  or  exhibiting  of  any  table  for  gaming 
expressly  punish  any  person  who  is  "interested  or  concerned,"  or  "concerned 
in  interest,"  in  the  keeping  or  exhibiting  thereof.4 


if  it  is  used  by  a  lessee  of  his  tenant,  without 
his  knowledge,  to  set  up  a  faro  bank.  Com. 
v.  Watson  2  Duv.  (Ky.)  408. 

Permitting  Games  —  Knowledge  of  Betting.  — 
In  Kentucky  it  was  held  that  to  authorize  a 
conviction  for  suffering  gaming  on  one's  prem- 
ises it  is  not  necessary  to  allege  or  prove  that 
the  accused  had  knowledge  of  the  betting,  if  it 
is  shown  that  he  permitted  games  to  be 
plaved.  A  person  who  permits  games  to  be 
played  on  his  premises  must,  at  his  peril,  see 
that  there  is  no  betting.  Wakefield  v.  Com., 
7  Ky.  L.  Rep.  295,  7  Crim.  L.  Mag.  385;  Line- 
baugh  v.  Com.,  7  Ky.  L.  Rep.  295.  See  also 
Com.  v.  Fraize,  5  Bush  (Ky.)  325. 

Liability  of  Lessors.  —  See  infra,  this  section, 
Particular  Persons  Liable  —  Lessors  and  Lessees. 

Transmitting  Money  to  Be  Bet.  —  A  person  is 
not  liable  under  a  statute  punishing  any  one 
who  shall  engage  in  the  business  of  transmit- 
ting money  out  of  the  state  to  bet  on  horse 
races,  etc.,  unless  he  knows  of  the  unlawful 
purpose  for  which  the  money  is  transmitted, 
and  an  indictment  under  such  a  statute  is  in- 
sufficient unless  it  alleges  such  knowledge. 
State  v.  Falk,  66  Conn  250. 

Statute  Need  Not  Expressly  Bequire  Knowl- 
edge. —  In  order  that  knowledge  may  be  neces- 
sary to  renderone  liable  underastatute  against 
permitting  gaming,  it  is  not  necessary  that 
knowledge  shall  be  expressly  required  by  the 
statute.  Harris  v.  State,  5  Tex.  n.  See  also 
State  v.  Currier,  23  Me.  43 

1.  GoodFaith —  Ignorance  of  Law.  —  Atkins  v. 
State,  95  Tenn.  474. 

2.  Ownership  or  Interest. —  It  was  so  held  in 
Lettz  v.  State,  (Tex.  Crim.  1893)  21  S.  W.  Rep. 
371,  under  a  statute  punishing  any  one  who 
should  keep  or  exhibit,  for  the  purpose  of  gam- 
ing, any  gaming  table  or  bank,  of  any  name 
or  description  whatever,  or  who  should  be  in- 
terested in  keeping  or  exhibiting  any  such 
table  or  bank.  See  also  Bibb  v.  State,  84  Ala. 
13;  People  v.  Sam  Lung,  70  Cal.  515;  Atkins 
v.  State,  95  Tenn.  474;  State  v.  Grimes,  (Minn. 
1898)  77  N.  W.  Rep.  4. 

Keeping  Boom  for  Gaming.  —  The  same  is  true 
under  a  statute  punishing  the  keeping  of  a 
house  or  room  for  the  purpose  of  gambling. 
State  v.  Marchant,  15  R.  I.  539. 

Bucket  Shops.  —  To  render  the  keeper  of  a 
place  where  "options"  and  "futures"  are 
sold  guilty  under  the  Lllinois  statute  punishing 
the  keeping  of  such  places,  he  need  not  be  in- 
terested in  the  transactions.    It  is  sufficient  if 


he  allowed  them.  Soby  v.  People,  31  111.  App. 
242,  134  111.  66. 

Aiders  and  Abettors.  —  See  infra,  this  section. 

Particular  Persons  Liable  —  Aiders  and  Abet- 
tors. 

3.  Permitting  Gaming  —  Ownership  Not  Neces- 
sary.—  Alexander  v.  Com.,  12  Ky  L.  Rep. 
470. 

Widow  in  Possession  Before  Dower  Assigned.  — 

A  widow  who  is  in  possession  of  her  deceased 
husband's  land,  and  who  knowingly  permits 
gaming  to  be  carried  on  upon  the  premises,  is 
guilty  under  a  statute  punishing  any  person 
who  shall  keep  a  room  or  tenement  to  be  used 
or  occupied  for  gambling  or  knowingly  permit 
the  same  to  be  used  for  gambling;  and  it  can 
make  no  difference  in  such  a  case  that  dower 
has  not  been  assigned  to  her.  Roberts  v. 
Com.,  11  B.  Mon.  (Ky.)  3. 

Lessors  and  Lessees.  —  As  to  the  liability  of 
lessors  and  of  lessees,  see  infra,  this  section, 
Particular  Persons  Liable  —  Lessors  and  Lessees. 

4.  Persons  "  Interested  or  Concerned  "  in  Keep- 
ing or  Exhibiting.  —  Crim.  Code  Ala.,  §  4795. 

Under  this  statute  a  person  who  has  the  cus- 
tody or  possession  of  a  gaming  table,  authority 
over  the  use  of  it,  and  supervision  over  the 
gaming,  is  the  keeper;  and  any  person  who 
has  an  interest  in  whatever  gain  is  derived  or 
expected  to  be  derived  from  the  use  of  the 
table  for  gaming  is  interested  or  concerned  in 
the  keeping  or  exhibiting  of  the  same.  Wren 
v.  State,  70  Ala.  I.  And  see  Bibb  v.  State,  84 
Ala.  13. 

A  man  who  has  a  place  in  a  room  where  a 
game  of  keno  is  exhibited  and  carried  on,  and 
sells  to  the  persons  who  play  at  the  game  the 
cards  which  are  used  in  playing  the  same,  is 
"interested  or  concerned"  in  keeping  or  ex- 
hibiting a  table  for  gaming.  Miller  v.  State, 
48  Ala.  ]  22. 

In  Nuckolls  v.  Com.,  32  Gratt.  (Va.)  884,  it 
was  held  that  a  person  who  furnished  the 
room  in  which  poker  was  played,  and  gas  to 
light  the  same,  for  which  he  received  a  moder- 
ate compensation  from  the  persons  playing, 
but  who  did  not  take  part  in  the  game,  was 
not  "  concerned  in  interest  "  in  the  keeping  or 
exhibiting,  etc.,  within  the  meaning  of  the 
Virginia  statute. 

It  may  be  found  that  the  person  was  "  inter- 
ested "  in  a  gambling  device,  on  which  per- 
sons have  won  and  lost  money,  where  it 
appears  that  he  employed  a  person  to  look 
after  it.  Jeffries  v.  State,  61  Ark.  308. 
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c.  Actual  Presence  or  Occupancy.  —  To  render  the  owner  of  a  house 
or  gaming  table  or  device  guilty  of  maintaining  a  common  gaming  house,  or 
of  permitting  gaming  therein,  or  of  keeping  or  exhibiting  a  gaming  table  or 
device,  it  is  not  necessary  that  he  shall  have  been  in  actual  possession,  unless 
this  is  expressly  required  by  the  statute.1  Some  statutes,  however,  do  require 
actual  occupancy.3    Actual  presence  is  not  necessary.3 

10.  Purpose  of  Setting  Up,  Keeping,  or  Exhibiting  —  a.  In  General.  — 
Statutes  punishing  the  setting  up,  keeping,  or  exhibiting  of  gaming  tables  or 
devices,  generally  require  in  express  terms  that  they  shall  be  set  up,  kept,  or 
exhibited  for  the  purpose  of  gambling,  or  for  the  purpose  of  playing  for  money 
or  property,  and  in  such  a  case  it  must  be  alleged  and  proved  that  the  keeping, 
etc.,  was  for  the  purpose  specified.4  In  the  absence  of  such  an  express  pro- 
vision it  is  implied.5  If  a  particular  device  is  not  per  se  a  gambling  device, 
but  becomes  so  only  when  used  for  gambling,  it  must  be  alleged  and  proved 
that  it  was  exhibited  or  used  for  gambling.** 

b.  Keeping  Also  for  Other  Purposes  than  Gaming.  —  Under  a 
statute  punishing  the  keeping  of  a  gaming  house,  or  of  a  place  "  resorted  to" 
for  gambling,  it  is  not  necessary  that  this  shall  be  the  sole  or  even  the  princi- 
pal purpose  for  which  the  place  is  kept.7 


1.  Actual  Occupancy  of  Premises.  —  See  Com. 
v.  Burns,  4  J.  J.  Marsh.  (Ky.)  177;  State  v. 
Ellis,  4  Mo.  474.  And  see  infra,  this  section. 
Lessors  and  Lessees. 

It  is  necessary,  however,  that  he  shall  have 
control  of  the  premises,  to  render  him  guilty 
under  a  statute  punishing  permitting  gaming. 
State  v.  Ebert,  40  Mo.  186. 

2.  Statutes  Requiring  Actual  Occupancy.  — 
Under  a  statute  punishing  any  person  who 
should  keep  gaming  tables,  etc.,  or  suffer  the 
same  to  be  kept,  in  any  house,  yard,  garden, 
or  other  appendage  thereto,  or  "  by  him  actu- 
ally occupied,"  it  was  held  that  actual  occu- 
pancy was  essential,  and  that  the  statute 
therefore  did  not  apply  where  the  occupant  of 
a  store  let  a  shed  contiguous  to  a  passageway 
between  the  shed  and  store,  and  received  the 
rent,  knowing  that  the  shed  was  used  for  gam- 
ing.   Com.  v.  Dean,  r  Pick.  (Mass.)  387. 

3.  Actual  Presence  Not  Required. —  Buchanan 
v.  State,  (Tex.  Crim.  1S95)  33  S.  W.  Rep.  339. 
See  also  Hazen  v.  State,  58  Ind.  197. 

4.  Purpose  of  Keeping,  Exhibiting,  etc.  — Peo- 
ple v.  Carroll,  80  Cal.  153;  Sumner  v.  State,  74 
Ind.  52;  Carr  v.  Slate,  50  Ind.  178.  See  also 
Simms  v.  State,  60  Ga.  145. 

Place  to  Which  Persons  May  Resort. —  A  statute 
punishing  the  keeping  of  a  place  to  which  per- 
sons may  resort  for  gambling  requires  that  the 
place  be  kept  with  the  intent  that  persons  may 
resort  to  it  for  the  purpose  of  gambling. 
State  v.  Ackerman,  (N.  J.  1898)  41  Atl.  Rep. 
697. 

By  Whom  Wagers  Must  Be  Made.—  In  Indiana, 

under  a  statute  prohibiting  the  keeping  of  a 
gambling  table  "  for  the  purpose  of  wagering 
any  article  of  value  thereon,"  it  was  held  that 
the  words  quoted  meant  for  the  purpose  of 
the  keeper  himself  wagering,  and  that  a  con- 
viction thereunder  was  not  warranted  where  the 
evidence  did  not  show  that  the  defendant  him- 
self wagered  on  the  table  alleged  to  have  been 
kept  by  him,  though  it  appeared  that  he  per- 
mitted others  to  do  so.  Sumner  v.  State,  74 
Ind.  52. 

5.  Purpose  Implied.  —  Owens  v.  State,  52  Ala. 
213;  Rawls  v.  Stale,  70  Miss.  739. 


Implication  from  Exhibiting.  —  In  State  v. 
Whitworth,  8  Port.  (Ala.)  434,  it  was  held  that 
an  indictment  for  exhibiting  a  faro  bank  was 
supported  by  evidence  of  that  fact,  and  that  it 
was  not  necessary  to  allege  or  prove  that  it 
was  exhibited  for  the  purpose  of  gaming,  as 
this  would  be  inferred  from  the  averment  and 
proof  of  exhibition. 

In  Texas  it  is  the  rule  that  where  the  defend- 
ant is  charged  with  having  kept  or  exhibited 
a  gaming  table  or  device  expressly  mentioned 
in  the  statute,  it  is  not  necessary  to  allege 
that  it  was  kept  or  exhibited -for  the  purpose 
of  gaming.  VVardlow  v.  State,  18  Tex.  App. 
356;  Doyle  v.  State,  19  Tex.  App.  410. 

But  if  the  table  or  device  is  not  expressly 
mentioned  in  the  statute  it  must  be  both  al- 
leged and  proved  that  it  was  kept  or  exhibited 
for  the  purpose  of  gaming.  Doyle  v.  State,  19 
Tex.  App.  410;  Negro  Ben  v.  State,  9  Tex. 
App.  107;  Wallace  sr.  State,  12  Tex.  App.  479. 
See  also  supra,  this  title,  The  Gaming,  and  the 
Gaming  Tables,  Gaming  Devices,  etc.  —  Gaming 
Tables.  Banks,  and  Other  Devices. 

6.  Devices  Which  May  Not  Be  Gambling  Devices. 
—  This  is  true  of  ordinary  playing  cards,  State 
v.  Still  well,  16  Kan.  24;  of  dominoes,  Harris  v. 
State,  31  Ala.  362,  33  Ala.  373;  of  billiard 
and  pool  tables,  State  i'.  Bnstow,  41  Tex.  146 
(but  see  People  v.  Harrison.  (Supm.  Ct.  Spec. 
T.)  28  How.  Pr.  (N.  Y.)  247);  and  of  a  pigeon- 
hole table,  Wolz  v.  State,  33  Tex.  331. 

Poker  is  not  in  itself  a  gambling  device.  It 
must  be  alleged  and  proved  that  there  was 
gambling.  Reg.  v.  Shaw,  4  Manitoba  404; 
Ravls  v.  State,  70  Miss.  739. 

Faro.  —  Under  the  Texas  statute,  exhibiting 
a  faro  bank  was  held  to  be  no  offense  unless  it 
is  exhibited  for  the  purpose  of  gaming. 
Kramer  v.  State,  18  Tex.  App.  13. 

7.  Gambling  Need  Not  Be  Sole  or  Principal  Pur- 
pose. —  Reg.  :•.  Preedy,  17  Cox  C.  C.  433; 
Eastwood  v.  Miller,  L.  R.  9  Q.  B.  440;  Haigh 
v.  Sheffield,  L.  R.  10  Q.  B.  102;  Bibb  v.  State. 
83  Ala.  84;  State  v.  Cooster.  10  Iowa  453; 
State  v.  Eaton,  85  Me.  237;  State  v.  Mosby,  53 
Mo.  App.  571;  Com.  v.  Taylor,  14  Gray 
(Mass.)  26;  Hitchins  v.  People,  39  N.  Y.  454; 
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c.  Keeping  for  Gain  or  Reward,  etc.  —  (i)  At  Coiwnon  Law.  —  In  the 
common-law  indictments  for  keeping  a  common  gaming  house  it  has  gener- 
ally been  alleged  that  the  defendant  kept  the  same  "  for  his  lucre  and  gain," 
and  dicta  may  be  found  in  the  cases  to  the  effect  that  this  is  a  necessary  ele- 
ment of  the  offense.1  The  better  opinion,  however,  is  that  it  is  not  necessary 
at  common  law,  and  that  a  person  is  liable  to  indictment  if  he  keeps  a  house 
to  which  the  public  generally  do  and  may  resort  for  the  purpose  of  gaming, 
though  it  is  not  kept  for  gain.2  If  lucre  and  gain  is  to  be  regarded  as  neces- 
sary to  constitute  the  offense,  it  is  not  necessary  that  it  shall  arise  directly  out 
of  the  gaming  itself.    Incidental  profit  is  sufficient.3 

(2)  Statutory  Offenses. — A  keeping  for  gain  or  reward  is  not  necessary 
under  a  statute  punishing  the  keeping  of  gaming  houses,  etc.,  unless  the  act 
expressly  requires  the  presence  of  this  element.4 

Statutes  Requiring  Keeping,  etc.,  for  "  Money,"  "  Hire,"  "  Gain,"  "  Reward,"  etc.  — The  stat- 
utes sometimes  punish  the  keeping  of  a  gaming  place  or  device  for  money, 
hire,  gain,  reward,  or  compensation,  etc.  And  under  such  a  statute  it  must 
be  alleged  and  proved  that  the  keeping  or  exhibiting  was  for  such  a  purpose.5 
Such  a  statute  applies  where  a  person  keeps  a  billiard  room  or  other  place,  and 
charges  a  certain  sum  for  the  use  of  the  tables,  which  sum  is  paid  by  the  losers 
of  the  game;6  or  where  he  is  otherwise  incidentally  benefited  by  permitting 
gaming  on  his  premises.7  Where  a  statute  requires  "  compensation,"  the  form 
of  compensation  is  immaterial.8 

11.  Necessity  for  Actual  Gaming  —  a.  At  Common  Law.  —  To  render  a 
person  guilty  of  the  common-law  offense  of  keeping  a  common  gaming  house 
or  room,  it  is  not  necessary  to  show  that  any  gambling  was  in  fact  done  there, 
as  the  offense  consists  in  the  keeping  of  the  place  for  such  a  purpose.9 

b.  Under  Statutes  Against  Keeping  or  Exhibiting.  —  The  same  is 
true,  in  the  absence  of  express  provision,  under  statutes  punishing  the  keeping 
or  exhibiting  of  a  gaming  house,  or  a  gaming  table  or  other  device.10  Some 
of  the  statutes  expressly  provide  that  no  money  need  be  won  or  lost  or  bet.11 
Others  expressly  require  betting.13 


Humphreys  v.  State,  34  Tex.  Crim.  434.  See 
also  Toll  v.  Stale,  (Fla.  1898)  23  So.  Rep.  943. 

1.  Keeping  House  or  Place  for  Lucre  or  Gain.  — 
See  Rex  v.  Medlor,  2  Show.  36;  Rex  v.  Taylor, 

3  B.  &  C.  502,  10  E.  C.  L.  166;  U.  S.  v.  Dixon, 

4  Cranch  (C.  C.)  107;  State  v.  Layman,  5 
Harr.  (Del.)  510. 

2.  See  State  v.  Bailey,  21  N.  H.  343;  Rex  v. 
Medlor,  2  Show.  36;  State  Mosby,  53  Mo. 
App.  57i- 

3.  Incidental  Profit.  —  State  v.  Layman,  5 
Harr.  (Del.)  510. 

4.  Statutory  Offenses.  —  Com.  v.  Colton,  8 
Gray  (Mass.)  488.  And  see  State  v.  Mosby,  53 
Mo.  App.  571. 

5.  Statutes  Requiring  Keeping,  etc.,  for  Money, 
Hire,  Gain,  etc.  —  Slate  v.  Leighton,  23  N.  H. 
167;  Davis  v.  State,  19  Ohio  St.  270. 

6.  State  v.  Leighton,  23  N.  H.  167. 

7.  Incidental  Benefit  Enough.  —  Stoltz  v.  Peo- 
ple, 5  111.  168. 

8.  Form  of  Compensation  Immaterial.  —  Harper 
v.  Com.,  93  Ky.  290. 

9.  No  Necessity  to  Show  Actual  Gambling  at 
Common  Law.  —  State  v.  Crurr.mey,  17  Minn.  72. 

10.  Statutory  Offenses.  —  State  v.  Miller,  5 
Btackf.  (Ind.)  502.  See  also  McAlpin  v.  State, 
3  Ind.  567;  Sowle  v.  State,  11  Ind.  492;  How- 
ard v.  State,  64  Ind.  516;  State  v.  Thomas,  50 
Ind.  292;  Bobel  v.  People,  173  111.  19. 

The  decisions  in  other  states  are  to  the  same 
effect  under  statutes  more  or  less  similar. 


Chase  v.  People,  2  Colo.  509;  Waddell  v.  Com., 
84  Ky.  276,  8  Crim.  L.  Mag.  741;  Pusey  v. 
Com.,  (Ky.  1886)  1  S.  W.  Rep.  482;  Com.  v. 
Stowell,  9  Met.  (Mass.)  572;  State  v.  Fulton, 
19  Mo.  680;  State  v.  Smith,  19  Mo.  683. 

Under  a  statute  (Code  Ga.  1882,  §  4540, 
Crim.  Code  1895,  §  400)  punishing  the  keeping 
of  a  gaming  table  for  the  purpose  of  playing 
and  belting  at  the  same,  it  is  not  necessary  to 
show  that  things  of  value  were  bet.  Simms 
v.  State,  60  Ga.  145. 

"  The  intention  is  a  matter  of  proof,  and  if 
that  can  be  established,  it  is  immaterial  whether 
the  prohibited  establishment  shall  find  cus- 
tomers or  not."  Chase  z:  People,  2  Colo.  509; 
State  v.  Miller,  5  Blackf.  (Ind.)  502;  Buck  v. 
State,  1  Ohio  St.  64. 

Person  Left  Temporarily  in  Charge.  —  Under  a 
statute  punishing  the  keeping  or  suffering  of 
a  house,  etc.,  to  be  used  or  occupied  for  gam- 
bling, one  who  is  temporarily  in  charge  and 
control  of  a  room  for  such  purpose  is  guilty, 
though  it  is  not  actually  used  as  a  gambling 
room  while  he  is  so  in  charge.  State  v.  Mar- 
chant,  15  R.  I.  539 

11.  Statutes  Expressly  Declaring  It  Unnecessary. 
—  See  State  v.  Whitworth,  8  Port.  (Ala.)  434. 

12.  Statutes  Expressly  Requiring  Playing  or  Bet- 
ting.—  A  statute  punished  any  person  who 
should  set  up  or  keep  any  gaming  table  at 
which  certain  games  should  be  played  for 
money  or  any  other  thing,  or  who  should 
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c.  Under  Statutes  Against  Permitting.  —  That  gambling  actually 
took  place  must  be  alleged  and  proved  under  a  statute  punishing  any  one  who 
shall  suffer  or  permit  his  house  to  be  used  for  gambling.1 

d.  Keeping  Place  "  Resorted  to."  —  A  statute  punishing  the  keeping 
of  a  house  or  other  place  "  resorted  to  "  for  the  purpose  of  gaming  does  not 
apply  unless  the  place  kept  is  resorted  to  for  such  purpose.* 

12.  Duration  or  Frequency  of  Acts  —  Keeping.  —  The  word  "  keeping  "  in  the 
common-law  definition  of  the  offense  of  keeping  a  common  gaming  house, 
and  in  statutes  punishing  the  keeping  of  gaming  houses  or  of  gaming  tables 
or  other  devices,  implies  duration,  but  it  is  not  entirely  clear  what  duration  is 
necessary.3  By  the  weight  of  authority,  no  particular  length  of  time  is  neces- 
sary, but  keeping  for  a  day  or  even  for  part  of  a  day  is  sufficient,  both  at  com- 
mon law  and  under  the  statutes.4  It  has  been  held  that  permitting  a  single 
act  of  gaming  is  not  enough,5  but  there  are  decisions  to  the  contrary  under 
some  of  the  statutes.6 


keep  any  bank  and  induce  or  permit  any  per- 
son to  bet  any  money  or  other  thing  against 
the  said  bank  or  game;  and  it  was  held  that 
setting  up  a  gaming  table,  without  a  game 
being  played  and  something  bet,  was  no  viola- 
tion of  the  statute.  Com.  t.  Burns,  4  J.  J. 
Marsh.  (Ky.)  181.  See  also  Com.  r.  Monarch, 
6  Bush  (Ky.)  298;  Lowry  v.  State,  1  Mo.  722. 

1.  Permitting  or  Suffering  Gaming.  —  Sowle  v. 
State,  11  Ind.  492;  State  v.  Scaggs,  33  Mo.  92; 
Buck  v.  State,  1  Ohio  St.  61;  Johnson  v.  Slate, 
34  Tex.  Crim.  227.  Compare  Bosshard  v. 
State,  25  Tex.  Supp.  207;  Ward  v.  People,  23 
111.  App.  510. 

Permitting  Gambling  Device  to  Be  TTsed.  —  On 
a  prosecution  for  permitting  a  gambling  device 
to  be  used  for  the  purpose  of  gambling  in  the 
defendant's  house,  it  is  necessary  to  aver  and 
prove  the  actual  use  of  the  device  by  persons 
engaged  in  playing.  State  v.  Scaggs,  33  Mo. 
92. 

An  indictment  against  the  owner  of  premises 
for  permitting  gambling  thereon  must  allege, 
and  it  must  be  proved,  that  the  playing  was 
for  money  or  other  valuable  things,  when  a 
statute  makes  this  an  element  of  the  offense. 
Davis  v.  State,  7  Ohio  (pt.  i.)  204. 

2.  Place  "  Resorted  to  "  for  Gaming. — An  aver- 
ment in  an  indictment  that  the  defendant  kept 
and  maintained  a  tenement"  used  "  for  illegal 
gaming  does  not  charge  an  offense  under  such 
a  statute.    Com.  v.  Stahl,  7  Allen  (Mass.)  304. 

As  to  the  sufficiency  of  evidence  in  such  a 
case,  see  Com.  v.  Taylor,  14  Gray  (Mass.)  26. 

8.  Duration  or  Frequency  of  Acts  —  Time  of 
Keeping.  —  See  U.  S.  v.  Smith,  4  Cranch  (C.  C.) 
660. 

4.  At  Common  Law.  —  Rex  v.  Dixon,  10  Mod. 
335. 

Statutory  Offenses.  —  In  McAlpin  v.  State,  3 
Ind.  567,  it  was  held  sufficient  to  show  that  a 
house  was  kept  for  gambling  "  for  any  length 
of  time,"  to  bring  a  case  within  a  statute  pun- 
ishing any  person  who  should  "  keep  "  a  room, 
building,  etc.,  "  to  be  used  and  occupied  for 
gambling."  See  also  State  v.  Crogan,  8  Iowa 
523;  State  v.  Mosby,  53  Mo.  App.  571. 

Under  a  statute  punishing  any  person  who 
shall  keep  a  house  where  a  banking  game  is 
carried  on,  or  who  shall  keep  a  banking  game, 
it  is  not  necessary,  on  a  prosecution  for  keep- 
ing a  faro  game,  or  for  keeping  a  house  where 


such  a  game  is  carried  on,  to  prove  the  dealing 
of  faro  several  times.  Once  is  sufficient. 
State  v.  Markham,  15  La.  Ann.  498. 

Keeping  Gaming  Device  at  Races.  —  In  U.  S. 
v.  Smith,  4  Cranch  (C.  C.)  660,  it  was  held  by 
Cranch,  C.  J.  and  Thruston,  J  ,  that  neither  a 
single  act  of  play  at  a  gaming  table,  called  a 
sweat-cloth,  at  the  races,  nor  even  a  single 
day's  use  of  it  on  the  race  field,  was  a  "  keep- 
ing "  of  a  common  gaming  table,  within  the 
penitentiary  act  of  the  District  of  Columbia. 
Morsell,  J.,  dissented. 

See  also  Keep,  in  this  work. 

5.  Permitting  Single  Act.  —  See  Rex  v.  Med- 
lor,  2  Show.  36,  where  it  is  said  that  it  must 
be  done  "  often  and  not  once  only  " 
*  For  a  person  to  permit  a  single  act  of  gam- 
ing to  take  place  in  his  house,  the  house  not 
being  used  or  occupied  for  the  purpose  of 
gambling,  does  not  bring  him  within  a  statute 
punishing  an  owner  who  shall  keep  a  house 
or  room  used  or  occupied  for  gambling.  Buck 
v.  State.  1  Ohio  St.  61. 

In  a  Texas  case  an  instruction  defining  a 
gaming  house  as  "  a  house  or  part  of  a  house 
where  gaming  >s  carried  on  as  a  business" 
was  held  correct;  but  it  was  said  that  a  house 
does  not  become  a  gaming  house  because  at 
intervals  several  games  have  been  played 
there.  The  court  said:  "  It  must  be  shown 
that  gaming  is  carried  on  as  a  business  or  oc- 
cupation in  the  house;  and  the  house  must  be 
devoted  to  or  used  for  the  business  of  gaming. 
If  used  for  other  purposes  mainly,  then  one  or 
more  acts  of  gaming,  or,  indeed,  several  acts 
of  gaming,  would  not  necessarily  constitute  it 
a  'gaming  house.'  The  gaming  must  be  so 
continuous  or  frequent  as  that  it  can  be  said 
that  that  is  the  business  or  occupation  carried 
on  in  the  house.  As  to  whethersuch  business 
or  occupation  is  carried  on  in  a  house  is  a 
question  of  fact  to  be  found  by  the  jury." 
Anderson  v.  State,  (Tex.  App.  1889)  12  S.  W. 
Rep.  868. 

6.  Keeping  Place  Resorted  to  for  Gambling.  — 

In  State  v.  Cooster,  10  Iowa  453,  the  statute 
under  consideration  punished  any  person  who 
should  "  keep  a  place  resorted  to  for  the  pur- 
pose of  gambling,"  and  did  not  in  terms  re- 
quire that  the  place  should  be  habitually  or 
generally  resorted  to.  The  court  held  that  if 
the  place  was  kept  for  the  purpose  of  gam- 
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Exhibiting  Table  or  Device.  —  The  word  "  exhibiting"  does  not  imply  duration. 
A  single  act  of  exhibiting  a  game  table  or  other  device  is  sufficient  under  a 
statute  punishing  the  exhibition.1 

Permitting  Gaming.  —  When  a  statute  punishes  the  owner  or  occupier  of  a 
place  for  knowingly  permitting  the  same  to  be  used  for  the  purpose  of  betting 
or  gaming,  it  is  not  necessary  that  the  place  shall  be  principally  used  for  this 
purpose,  nor  that  it  shall  be  used  often  for  such  purpose.2 

13.  Separate  Offenses.  — The  setting  up,  keeping,  and  exhibiting  of  gaming 
tables  or  other  devices  for  gaming,  may  be  separate  and  distinct  offenses, 
though  prohibited  and  punished  by  the  same  section  of  the  statute.3  But 
they  constitute  one  offense  when  committed  by  the  same  person  at  the  same 
time.4  The  same  is  true  of  setting  up,  keeping,  and  inducing  persons  to  play.* 
Other  decisions  are  given  in  the  note  below.6 


bling.  a  single  act  of  gambling  there  with  the 
keeper's  knowledge  was  sufficient. 

Keeping  Gaming  Table  May  Be  Proved  by  Single 
Act.  —  Bibb  v.  State,  83  Ala.  84. 

Keeping  House  or  Room  for  Gambling.  —  In 
Armstrong  v.  State,  4  Blackf.  (Ind.)  247,  it  was 
held  that  whether  the  circumstance  of  the  de- 
fendant's permitting  a  roulette  table  to  be 
gambled  upon  once  in  his  house  was  sufficient 
evidence  to  support  an  indictment  against  him 
for  keeping  a  room  for  gambling,  was  a  proper 
question  for  the  jury. 

1.  Exhibition  of  Gaming  Table  or  Device.  — 
Stith  v.  State,  13  Ark.  680. 

2.  Permitting  Place  to  Be  Used  for  Gaming.  — 
State  v.  Cooster,  10  Iowa  453;  Eastwood  v. 
Miller,  L.  R.  9  Q.  B.  440.  See  also  Haigh  v. 
Sheffield,  L.  R.  10  Q.  B.  102. 

Occasionally  Permitting  Gaming  Is  Sufficient.  — 
Hitchins  v.  People,  39  N.  Y.  454. 

3.  Separate  Offenses  —  Setting  Up,  Keeping, 
and  Exhibiting.  —  In  Kentucky  a  statute  pun- 
ished "  any  person  or  persons  "  who  "  shall  set 
up  or  keep  any  gaming  table  at  which  the 
game  of  faro,  equality,  or  any  other  game  of 
chance  shall  be  played  for  money  or  any  other 
thing,  or  shall  keep  any  bank,  and  induce  or 
permit  any  person  or  persons  to  bet  any  money 
or  any  other  thing  against  the  said  bank  or 
game."  In  Com.  v.  Burns,  4  J.  J.  Marsh. 
(Ky.)  177,  it  was  held  that  this  statute  defined 
three  distinct  offenses:  (1)  the  setting  up  of  a 
gaming  table,  at  which  money  or  any  other 
thing  should  be  bet;  (2)  the  keeping  of  such  a 
table,  if  there  should  be  betting  against  it; 
and  (3)  keeping  a  bank,  and  either  inducing  or 
permitting  any  person  to  bet  against  it.  See 
also  Dougherty  v.  State,  (Tex.  Crim.  1896)  35 
S.  W.  Rep.  666. 

4.  When  Committed  by  Same  Person  at  Same 
Time. —  Hinkle  v.  Com.,  4  Dana  (Ky.)  51S; 
Portwood  v.  Com.,  4  Ky.  L.  Rep.  369;  Vowells 
v.  Com.,  84  Ky.  52.  And  see  Dougherty  v. 
State,  (Tex.  Crim.  1896)  35  S.  W.  Rep.  666. 
See  also  Slate  v.  Oswald,  59  Kan.  508. 

It  has  therefore  been  held  that  an  indict- 
ment charging  that  the  defendant  did  unlaw- 
fully "  set  up,  exhibit,  and  keep  "  a  faro  bank, 
etc.,  does  not  charge  more  than  one  offense, 
though  the  statute  is  in  the  disjunctive,  —  "  set 
up,  exhibit,  or  keep."  etc.  Vowells  v.  Com., 
34  Ky.  52. 

5.  Keeping  and  Inducing  Persons  to  Play.  —  An 
indictment  alleging  both  these  acts  is  not  there- 
fore bad  for  duplicity.    Stale  v.  Ames,  10  Mo. 


743.  See  also  Hinkle  v.  Com.,  4  Dana  (Ky.) 
518. 

6.  Where  a  Statute  Forbids  Keeping  or  Dealing, 
or  Permitting  to  Be  Kept  or  Dealt,  the  doing  or 
permitting  either  of  the  acts  prohibited  in 
itself  constitutes  an  offense,  and  as  often  as 
one  does,  or  permits  to  be  done,  either  of  such 
acts,  he  commits  a  distinct  misdemeanor. 
Fields  v.  Territory,  1  Wyo.  78. 

Dealing,  Playing,  and  Carrying  On  as  propri- 
etor, a  game  of  faro,  at  one  sitting,  and  be- 
tween the  same  paities,  constitute  but  one 
offense  under  a  statute  punishing  any  person 
"  who  shall  deal,  play,  or  carry  on  any  game 
of  faro,"  etc.,  and  an  indictment,  therefore,  is 
supported  when  the  commission  of  one  of  such 
acts  conjunctively  stated  is  proved.  State  v. 
Carr,  6  Oregon  134.  See  also  State  v.  Mel- 
ville, ri  R.  I.  417. 

Exhibiting  and  Permitting.  —  In  State  v.  Mor- 
ris, 45  Ark.  62,  it  was  held  that  the  offenses  of 
exhibiting  a  gambling  device  and  knowingly 
permitting  it  to  be  exhibited  in  a  house  owned 
or  occupied  by  the  accused  are  not  the  same, 
but  distinct;  and  if  charged  in  the  same  in. 
dictment,  it  will  be  quashed  unless  the  prose- 
cuting attorney  will  elect  upon  which  he  will 
prosecute. 

But  in  State  v.  Cooster,  10  Iowa  453,  it  was 
held  that  the  "  keeping,"  elc,  and  the  "  per- 
mitting," etc.,  under  the  Iowa  statute  consti- 
tute one  and  the  same  offense,  and  that  an 
indictment  charging  them  both  is  not  objec- 
tionable on  the  ground  of  duplicity. 

Keeping  Place  for  Registering  Bets,  Selling 
Pools,  etc. — An  indictment  under  the  Massa- 
chusetts statuie  (Stat.  1885,  c.  342,  §  1, Charg- 
ing that  the  defendant  kept  a  certain  room, 
and  occupied  the  same  "  with  apparatus, 
books,  betting  tickets,  and  other  devices, 
*  *  *  for  the  purpose  of  registering  bets 
and  of  buying  and  selling  pools  upon  the  re- 
sults of  trials  and  contests  of  skill,  speed,  and 
endurance  of  men,  beasts,  birds,  and 
machines,  and  upon  the  results  of  certain 
games  of  ball  to  be  played  between  contesting 
base-ball  players,"  does  not  charge  more 
than  one  offense.  The  offense  charged  is  not 
the  registering  of  a  bet,  or  the  selling  of  a 
pool,  although  these  are  criminal  acts;  but  the 
keeping  of  a  room  for  the  purpose  of  doing 
these  things.  It  makes  no  difference,  in  this 
respect,  how  many  different  unlawful  or  crim- 
inal purposes  the  room  was  kept  for.  The 
offense  of  keeping  it  for  those  various  purposes 
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14.  Continuous  Offenses.  —  Keeping  a  gaming  house  continuously,  for  what- 
ever length  of  time,  constitutes  but  one  offense,  punishable  by  a  single  prose- 
cution, but  it  is  otherwise  if  the  keeping  is  not  a  continuous  act.1 

The  Exhibition  of  a  gaming  table  or  other  gaming  device,  for  the  purpose  of 
obtaining  bettors,  is  not  an  offense  continuous  in  its  nature.  Each  act  of 
exhibiting  is  a  separate  offense.3 

15.  Particular  Persons  Liable — a.  In  General. — As  was  stated  at  the 
beginning  of  this  section,  a  person  is  not  liable  for  the  keeping  of  a  common 
gaming  house,  or  the  keeping  or  exhibiting  of  a  gaming  table  or  other  device, 
unless  he  has  some  control  and  management  of  the  place,  table,  or  other 
device. 

b.  Aiders  and  Abettors.  —  It  is  not  necessary,  however,  that  he  shall 
have  been  the  owner  or  proprietor.  Any  person  who  aids  or  abets  another  in 
keeping  such  a  house  or  place,  or  such  a  table  or  device,  is  guilty,  and  may  be 
indicted  and  punished  as  a  principal,  for  in  misdemeanors  aiders  and  abettors 
are  guilty  as  principals.3 

c  Principal  and  Agent,  and  Master  and  Servant.  —  The  owner 
of  a  building  is  guilty  of  maintaining  a  gaming  house  or  of  permitting  gaming, 
if  his  agent  or  his  servant  allows  gaming  therein  with  his  knowledge.  He 
need  not  expressly  authorize  such  use.4  And  on  the  other  hand,  an  agent, 
clerk,  or  servant  is  guilty  of  keeping  a  gaming  house  or  gaming  table  if  he 
aids  his  master  or  employer  therein.  It  is  no  defense  for  him  to  show  that  he 
was  not  the  proprietor  or  owner  of  the  place,  or  that  he  had  no  interest  in  the 
gaming.5 

is  a  single  one.    Com.  v.  Moody,  143  Mass. 
177.    See  also  State  v.  Falk,  66  Conn.  250. 

Keeping  Gaming  Boom  and  Selling  Policies, 
Tickets,  etc.  —  An  indictment  under  the  New 
York  statute,  charging  that  the  defendant  kept 
a  room  to  be  used  for  gambling  purposes,  that 
he  sold  papers  or  writings  in  the  nature  of  bets 
and  wagers  upon  the  drawing  of  numbers  in  a 
lottery,  was  held  to  charge  one  crime  only. 
People  v.  Emerson,  53  Hun  (N.  Y.)  437,  7  N. 
Y.  Crim.  97. 

1.  Whether  a  Continuous  Offense  —  Keeping.  — 
State  v.  Lindley,  14  Ind.  430. 

2.  Exhibiting  Gaming  Table  or  Other  Device.  — 
Kain  v.  State,  16  Tex.  App.  282;  Gilmore  v. 
State,  (Tex.  Crim.  1895)  29  S.  W.  Rep.  477. 
See  People  v.  Sullivan,  9  Utah  195. 

8.  Aiding  and  Abetting  —  Arkansas.  —  Trim- 
ble v.  State,  27  Ark.  356. 

California.  —  People  v.  Ah  Own,  85  Cal.  580. 

Illinois.  —  Stevens  v.  People.  67  111.  587. 

Kentucky. — See  Com.v.  Lansdale,  98  Ky.  664. 

Massachusetts.  —  Com.  v.  Kimball,  105  Mass. 
465;  Com.  v.  Adams,  109  Mass.  J44;  Com.  v. 
Gannett,  1  Allen  (Mass.)  7,  79  An.  Dec.  693. 
And  see  Com.  v.  Harrington,  3  Pick.  (Mass.)  26. 

Michigan.  —  People  v.  W right,  90  Mich.  362. 

Tennessee. — Atkins  v.  Stale,  95  Tenn.  474; 
Howlett  v.  State,  5  Yerg.  (Tenn.)  144;  State  v. 
Smith,  2  Yerg.  (Tenn.)  272. 

Texas.  —  Buchanan  v.  State,  (Tex.  Crim. 
1895)  33  S.  W.  Rep.  339. 

Dealing  Cards. —  Under  a  statute  punishing 
any  person  who  shall  "  deal  "  faro,  etc.,  not 
only  is  the  person  who  actually  deals  the 
cards  guilty,  but  the  owner  of  the  funds  and 
house,  who  receives  the  profits,  and  is  present 
managing,  aiding,  and  assisting,  is  also  guilty 
as  principal.  McGowan  w.  State,  9  Yerg. 
(Tenn.)  184. 

Furnishing  Machine  for  Betting,  —  A  person 
who  sells  or  otherwise  furnishes  to  another  a 
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machine  used  for  betting,  with  knowledge  that 
the  other  intends  to  use  the  machine  for  bet- 
ting in  violation  of  the  law,  is,  if  the  other 
does  so  use  it,  guilty  of  aiding  and  assisting 
in  setting  up  the  machine,  within  the  meaning 
of  the  Kentucky  statute.  Com.  v.  Lansdale, 
98  Ky.  664. 

Bettors.  —  One  who  bets  at  a  game  of  faro  is 
not  guilty  under  a  statute  (Pen.  Code  Cal., 
§  33°)  punishing  any  person  "  who  deals, 
plays,  or  carries  on,  opens  or  causes  to  be 
opened,  or  who  conducts,  either  as  owner  or 
employee,"  any  game  of  faro,  etc.  Nor  is  he 
an  accessory  to  the  crime  defined  by  such  a 
statute.    Ex  p.  Ah  Yem,  53  Cal.  246. 

Officers  of  Corporations.  —  As  to  the  liability  of 
officers  of  a  corporation  for  permitting  the 
premises  of  the  corporation  to  be  used  or  occu- 
pied for  gambling,  see  infra,  this  subdivision, 
Officers  of  Corporations. 

4.  Principal  and  Agent,  and  Master  and  Servant 
—  Liability  of  Principal  or  Master.  —  Com.  v. 
Burns,  4  J.  J.  Marsh.  (Ky.)  177;  Slate  v.  Ellis. 
4  Mo.  474;  Wooten  v.  State,  24  Fla.  355,  II 
Crim.  L.  Mag.  199;  McGowan  v.  State,  9  Yerg. 
(Tenn.)  184.  See  also  Jeffries  v.  Slate.  61  Aik. 
308;  Buchanan  v.  State,  (Tex.  Crim.  1895)  33 
S.  W.  Rep.  330. 

Agent  with  Discretion  to  Prohibit.  —  Where  a 
statute,  as  in  Florida,  punishes  any  person 
who  shall  operate  or  manage  a  place  for  gam- 
bling  either  in  person  or  by  agent,  and  also 
makes  an  agent  oremployee  liable,  it  is  no  de- 
fense for  a  principal  to  show  that  the  place 
was  managed  by  an  agent  under  an  arrange- 
ment by  which  the  latter  was  to  regulate  and 
control  the  business,  and  use  his  own  judg- 
ment as  to  allowing  persons  to  play.  Wooten 
v.  State,  24  Fla.  335,  n  Crim.  L.  Mag.  199. 

5.  Liability  of  Clerks,  Servants,  and  Agents  — 
United  States.  —  U.  S.  v.  Conner,  I  Cranch  (C. 
C.)  102. 
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d.  "Superintendent."  —  Some  statutes  in  express  terms  punish  any 
"superintendent"  of  a  house  or  other  place,  who  shall  permil  gaming  therein.1 

e.  Joint  Owners  or  Occupan  ts. —  Where  two  persons  have  joint  occu- 
pancy or  control  of  premises,  one  may  be  guilty  of  suffering  gaming  on  the 
premises,  and  the  other  innocent.*    Actual  presence  is  not  necessary/' 

f.  Partners.  —  One  partner  is  criminally  responsible  if  he  consents  to  the 
other  partner's  conducting  the  premises  as  a  common  gaming  house  or  other- 
wise participates  therein,  but  he  is  not  responsible  in  the  absence  of  such  con- 
sent or  participation.4 

g.  HUSBAND  AND  WIFE.  —  A  married  woman,  though  living  with  her  hus- 
band, may  be  guilty  of  keeping  a  gaming  house,  and  it  can  make  no  difference 
that  he  owns  the  house.5  If  husband  and  wife  join  in  keeping  such  a  house, 
they  may  be  jointly  indicted.6 

h.  Corporations.  —  A  corporation  may  be  prosecuted  and  fined  for  keep- 
ing a  common  gaming  house,7  or  for  permitting  gaming  on  its  premises.8 

i.  Officers  of  Corporation. — And  the  officers  of  a  corporation,  in 
charge  of  the  premises  of  the  corporation,  are  criminally  liable  personally,  if 


Alabama. — Jacobi  v.  State,  59  Ala.  71. 

Arkansas. — Trimble  :•.  State,  27  Ark.  356; 
Portis  r.  State,  27  Ark.  360. 

Connecticut.  —  State  v.  Falk,  66  Conn.  250. 

Florida. —  McBride  v.  State,  39  Fla.  44.2. 

Georgia. — Cochran  v.  State,  102  Ga.  631. 

Illinois.  —  Stevens  v.  People,  67  111.  587; 
Soby  t.  People,  31  111.  App.  24.2,  134  111.  66. 

Indiana.  —  State  v.  Johnson,  115  Ind.  467. 

Massachusetts.  —  Com.  v.  Kimball,  105  Mass. 
465;  Com.  v.  Drew,  3  CusH.  (Mass.)  279. 

Montana.  — Stale  v.  Gray,  19  Mont.  206. 

New  Jersey.  —  Bindernagle  v.  State,  61  N.  J. 
L.  259. 

Rhode  Island.  —  State  v.  Marchant,  15  R.  I. 
539- 

Tennessee.  —  Atkins  v.  State,  95  Tenn.  474. 

For  analogous  rulings,  see  the  title  Intoxi- 
cating Liquors. 

Knowledge  of  the  unlawful  purpose  for  which 
the  premises  are  kept  is  necessary  to  render  a 
servant  responsible  for  participating  in  the 
keeping.  State  v.  Ackerman,  (N.  J.  1898)  41 
Atl.  Rep.  697. 

Persons  Concerned  in  Running  Pool  Room.  — 
Under  a  statute  against  a  pool  room  for  the 
selling  of  pools  on  horse  racing,  etc.,  there  is 
a  sufficient  connection  between  various  per- 
sons actingas  ticket  sellers,  payer  of  the  bets, 
telegraph  operator,  and  writers  of  the  news  of 
the  races  on  blackboards,  to  render  them  all 
jointly  liable.    Com.  v.  Healey,  157  Mass.  455. 

Bucket  Shops.  —  On  a  prosecution  under  the 
Illinois  statute  prohibiting  and  punishing  the 
keeping  of  bucket  shops,  it  is  no  deiense  for 
the  defendant  to  show  that  he  was  acting  as 
agent  for  a  firm  in  a  distant  place,  and  that 
the  orders  received  by  him  were  executed  by 
such  firm.  Soby  v.  People,  134  111.  66,  affirm- 
ing 31  111.  App.  242. 

Transmitting  Money  to  Be  Bet  in  Another  State. 
—  A  person  who  is  charged  ivith  keeping  a 
place  for  the  transmission  of  money  to  be  bet 
upon  horse  races  out  of  the  state,  cannot 
escape  liability  by  showing  that  he  was  acting 
as  agent  of  a  corporation  authorized  to  engage 
in  such  business  in  another  state.  State  v. 
Falk,  66  Conn.  250. 

1.  The  Word  "  Superintendent"  in  such  a  stat- 
ute implies  not  mere  momentary  use  or  occu- 


pation, but  a  regular  and  recognized  authority, 
and  the  statute  therefore  does  not  apply  to  one 
who  assumes  without  authority  the  right  to 
permit  gaming  in  a  room  of  which  he  is  neither 
owner  nor  occupant,  nor  superintendent  by 
authority  of  the  owner  or  occupant.  Calvert 
v.  Com.,  5  B.  Mon.  (Ky.)  264. 

2.  Joint  Owners  or  Occupants  of  Premises.  — 
White  v.  Com.,  5  Ky.  L.  Rep.  318. 

3.  Actual  Presence.  —  A  part  owner  of  a  table 
kept  and  exhibited  for  the  purpose  of  gaming 
is  none  the  less  guilty  of  keeping  and  exhibit- 
ing a  gaming  table,  because  not  actually  pres- 
ent. Buchanan  v.  State.  (Tex.  Crim.  1895)  33 
S.  W.  Rep.  359. 

4.  Liability  of  Partners.  —  See  Com.  v.  Jen- 
nings, 107  Mass.  488;  State  v.  Neal,  27  N.  H. 
13c;  Thwaites  v.  Coulthwaite,  (r8g6)  I  Ch. 
496;  White  z:  Com.,  5  Ky.  L.  Rep.  318.  And 
see  the  title  Disorderly  Houses,  vol.  9,  p. 
530. 

5.  Husband  and  Wife. —  Rex  v.  Dixon,  10 
Mod.  335.  And  see  the  title  Disorderly 
Houses,  vol.  9,  p.  531. 

6.  Joint  Indictment.  —  Rex  v.  Dixon,  10  Mod. 
335- 

7.  Liability  of  Corporation. —  Com.  v.  Pulaski 
County  Agricultural,  etc.,  Assoc.,  92  Ky.  197. 
See  the  titles  Corporations,  vol.  7,  p.  842; 
Agricultural  Societies,  vol.  2,  p.  24. 

Indiana  Statute.  —  It  has  been  held  that  a  cor- 
poration is  not  indictable  for  keeping  a  tene- 
ment for  gaining,  under  Rev.  Stat.  Ind.  (1894), 
§  2173,  punishing  by  fine  any  person  who  shall 
keep  a  building,  tenement,  etc.,  to  be  used  or 
occupied  for  gaming;  but  that  it  may  be  in- 
dicted under  section  1970,  declaring  that  cor- 
porations may  be  prosecuted  by  indictment  or 
information,  for  erecting,  continuing,  or  main- 
taining a  public  nuisance.  State  v.  Sullivan 
County  Agricultural  Soc,  14  Ind.  App.  369. 

This  decision,  no  doubt,  was  on  the  ground 
that  there  are  no  crimes  in  Indiana,  except 
such  as  may  be  defined  by  statute,  and  section 
1970  is  the  only  statute  expressly  applying  to 
the  punishment  of  corporations  for  the  main- 
tenance of  a  nuisance. 

8.  Prosecution  for  Permitting.  —  Com.  v.  Pu- 
laski County  Agricultural,  etc.,  Assoc.,  92  Ky. 
197. 
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they  lease  the  same  to  be  used  or  occupied  for  gaming,  or  if  they  knowingly 
permit  gaming.1 

j.  Lessors  and  Lessees  —  (i)  Liability  of  Lessors.  —  If  the  lessee  of  a 
house  keeps  or  maintains  the  same  as  a  common  gaming  house,  the  lessor  is 
not  responsible  in  the  absence  of  any  participation  by  him  ;  but  he  is  respon- 
sible if  he  encourages  or  otherwise  participates  in  the  offense.2  If  the  owner 
of  a  house  leases  it  to  another  for  the  purposes  of  keeping  a  gaming  house,  and 
such  a  house  is  maintained  by  the  lessee,  the  lessor  is  guilty  of  a  misdemeanor 
at  common  law.3  Some  of  the  courts  have  gone  even  further,  and  have  held 
that  he  is  guilty  if  he  leases  with  knowledge  that  the  house  is  to  be  so  used.4 
Leasing  a  place  for  the  purpose  of  gambling  is  expressly  punished  by  statute 
in  some  jurisdictions.5 

Permitting  or  Suffering  Gaming.  —  Under  statutes  punishing  any  person  who 
shall  permit  or  suffer  his  premises  to  be  used  as  a  gaming  house,  or  who  shall 
permit  or  suffer  gaming  therein,  some  of  the  courts  have  held  that  a  lessor  is 
liable  if  he  fails  to  interfere  and  prohibit  gaming  on  the  leased  premises 
when  he  has  knowledge  thereof.6  Other  courts  have  construed  the  stat- 
utes more  strictly,  and  have  held  that  there  must  be  something  more 
than  mere  failure  to  interfere.  They  require  at  least  consent  or  acqui- 
escence.7   He  must  at  least  have  control  of  the  premises,8  and  he  must 


1.  Officers  of  Corporations.  —  See  Cochran  v. 
State,  102  Ga.  631.  And  see  the  title  Officers 
and  Agents  (of  Private  Corporations). 

It  is  so  by  express  provision  of  the  Indiana 
statute,  with  respect  to  officers  of  any  county 
fair,  agricultural  society,  etc.  See  Slate  v. 
Howard,  9  Ind.  App.  635;  State  v.  Johnson, 
115  Ind.  467;  State  v.  Darroch,  12  Ind.  App. 
527;  and  the  title  Agricultural  Societies, 
vol.  2,  p.  24. 

2.  Liability  of  Lessors.  —  Kimbrough  v.  State, 
25  Tex.  App.  397. 

3.  See  Smith  v.  State,  6  Gill  (Md.)  425. 

4.  Eenting  with  Knowledge  of  Intended  Use.  — 
O'Bryan  v.  Com.,  7  Ky.  L.  Rep.  220. 

Substitution  of  Tenants.  —  Where  a  landlord 
lets  premises  for  a  certain  term  and  for  an 
illegal  purpose,  and  before  the  term  expires 
the  tenant  surrenders  the  premises  to  a  third 
party,  who  agrees  with  the  landlord  to  take 
them,  and  to  pay  at  the  end  of  the  term  the 
rent  contracted  for  with  the  original  tenant,  it 
does  not  follow  as  matter  of  law  that  the  agree- 
ment with  such  party  is  also  tainted  with  ille- 
gality. Gibson  v.  Pearsall,  1  E.  D.  Smith  (N. 
YO90. 

Statute  Requiring  Actual  Occupancy.  —  A  lessor 
of  premises  is  not  guilty  under  a  statute  pun- 
ishing any  person  who  shall  keep  a  gaming 
table,  or  permit  it  to  be  kept,  in  a  house  "  by 
him  actually  occupied,"  though  he  may  have 
let  the  house  and  received  the  rent  with 
knowledge  that  it  was  used  for  gaming.  Com. 
v.  Dean,  I  Pick.  (Mass.)  387. 

5.  Statutes  Punishing  Renting  for  Purpose  of 
Gambling.  —  Harris  v.  McDonald,  79  111.  App. 
633;  Rev.  Stat.  Ind.  1881,  §2079;  Stat.  1896, 
§  2079.    See  Voght  v.  State,  124  Ind.  358. 

Texas  Statute.  —  In  Texas,  where  the  owner 
of  a  house  rents  the  same  to  another  to  be 
used  for  gaming  purposes,  he  is  not  guilty 
under  Penal  Code,  art.  389  (former  art.  365), 
punishing  any  person  who  shall  permit  gam- 
ing to  be  played  in  his  house  or  a  house  under 
his  control,  etc. ;  but  must  be  prosecuted  under 
art.  390  (former  art.  366),  punishing  any  per- 
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son  who  shall  rent  to  another  a  room  or  house 
for  the  purpose  of  gaming,  etc.  Borchers  v. 
State,  31  Tex.  Crim.  517. 

Purpose  of  Renting.  —  Under  a  statute  pun- 
ishing any  person  who  shall  rent  a  room  for 
the  purpose  of  gaming,  it  is  not  sufficient  to 
show  that  the  accused  rented  a  room  and  that 
a  gaming  device  was  kept  and  exhibited 
therein.  There  must  be  some  further  evi- 
dence or  facts  showing  that  the  accused  rented 
the  room  for  the  purpose  of  keeping  and  ex- 
hibiting the  device.    Harris  v.  State,  5  Tex.  II, 

Specific  Agreement  Not  Necessary.  —  Under  the 
Indiana  statute  it  is  not  necessary  to  prove  by 
direct  evidence  that  there  was  a  specific  agree- 
ment or  intent  on  the  part  of  the  lessor  and  his 
lessee,  at  the  time  the  house  was  leased,  that 
it  was  to  be  used  for  the  purpose  of  gaming. 
Voght  v.  State,  124  Ind.  358. 

6.  Permitting  or  Suffering  Gaming.  —  Mount 
v.  State,  7  Smed.  &  M.  (Miss.)  277;  Com.  v. 
Adams,  109  Mass.  344. 

If  a  person  leases  a  house  to  another,  not  in 
good  faith,  but  with  knowledge  that  the  lessee 
intends  to  use  it  for  gambling,  he  is  guilty  of 
suffering  the  same  to  be  used  for  gambling,  if 
the  lessee  afterwards  uses  it  for  such  purpose 
with  his  knowledge.  O'Bryan  v.  Com.,  7  Ky. 
L.  Rep.  220. 

7.  See  Campbell  v.  State,  55  Ala.  89. 

8.  Control  of  Premises  Necessary.  —  Kim- 
brough v.  State,  25  Tex.  App.  397;  State  v. 
Ebert,  40  Mo.  186. 

In  Robinson  v.  State,  24  Tex.  152,  it  was 
held  that,  though  a  lease  of  rooms  restricted 
their  use  to  a  particular  purpose  as  bedrooms, 
etc.,  the  lessor  did  not  thereby  retain  any  con- 
trol over  them  which  rendered  it  his  duty  to 
prevent  their  use  for  illegal  gaming. 

Affirmative  Showing  of  Good  Faith.  —  In  Ala- 
bama it  seems  to  be  held  that  a  lessee  or  other 
person  in  possession  of  premises  used  by  him 
for  retailing  intoxicating  liquors,  who  has  let 
a  room  in  the  building  to  another  who  uses  it 
for  gambling,  must  affirmatively  show  that 
there  is  no  connection  between  the  saloon  and 
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know  that  they  are  used  for  gaming.1 

Kenewai  of  Lease.  —  In  the  United  States,  it  has  been  held  that  if  a  lessor 
renews  a  lease  when  he  knows  that  the  premises  are  being  used  for  the  purpose 
of  gaming,  the  jury  may  infer  his  consent  to  such  use,  or  participation  therein, 
so  as  to  render  him  guilty.*    But  the  contrary  has  been  held  in  England.3 

Keeping  hy  Lessor  After  Lease. —  The  owner  of  a  house  or  room,  who  is  in  pos- 
session and  control,  and  who  keeps  the  same  as  a  place  for  gambling,  cannot 
escape  liability  on  the  ground  that  he  has  leased  the  place  to  another  for  a 
lawful  purpose.4 

(2)  Liability  of  Lessees.  —  Lessees  are  liable  if  they  keep  or  sublet  the 
premises  for  the  purpose  of  gaming,  or  knowingly  permit  them  to  be  used  for 
such  purpose.5 

VI.  ENGLISH  STATUTES  —  In  General  —  Betting  Houses. — The  English  statutes 
known  as  the  Betting  Houses  Acts,  provide  that  no  house,  office,  room,  or 
other  place  shall  be  opened,  kept,  or  used  for  the  purpose  of  the  owner,  occu- 
pier, or  keeper  thereof,  or  any  person  using  the  same,  or  any  person  procured 
or  employed  by,  or  acting  for  or  on  behalf  of,  such  owner,  occupier,  or  keeper, 
or  person  using  the  same,  or  of  any  person  having  the  care  or  management  or 
in  any  manner  conducting  the  business  thereof,  betting  with  persons  resorting 
thereto.    And  such  houses,  etc.,  are  declared  to  be  common  gaming  houses.6 

Permitting  Use  for  Betting.  — The  statute  also  punishes  the  occupier  of  a  house 
or  other  place  who  shall  permit  it  to  be  used  by  another  for  the  purpose  of 
any  money  being  received  by  or  on  behalf  of  such  person  by  way  of  betting.7 

Opening  or  Keeping  for  Unlawful  Gaming.  —  And  it  imposes  a  penalty  on  any  per- 
son, being  the  owner  or  occupier  or  having  the  use  of  any  house,  room,  or 
place,  who  shall  open,  keep,  or  use  the  same  for  the  purpose  of  unlawful 
gaming  being  carried  on  therein.8 

"  House,"  "  Office,"  or  "  Room."  —  There  can  be  little  difficulty  in  determining 
whether  a  place  is  or  is  not  a  "  house,"  "  office,"  or  "  room,"  within  the  mean- 
ing of  this  act,  and  the  reports  show  few  cases  in  which  any  question  has  been 
raised  as  to  the  meaning  of  those  terms.9 

" Other  Place."  —  The  words  "other  place"  in  the  statute  have  frequently 
been  before  the  courts  for  construction,  and  the  decisions  in  which  they  have 
been  passed  upon  are  not  altogether  in  harmony.  It  seems  to  be  settled,  how- 
such  room,  and  that  he  rented  the  room  in  be  convicted.  Poteete  v.  State,  72  Ala.  558. 
good  faith  for  lawful  uses  only,  to  escape  lia-  See  also  Campbell  v.  State,  55  Ala.  89. 
bility  under  the  statute  punishing  a  licensed  "  Owner,  Lessee,  or  Occupant." — Astatutepun- 
retailer  who  shall  suffer  gaming  to  be  carried  ishing  any  "  owner,  lessee,  or  occupant"  of  a 
on  in  the  building.  Campbell  v.  State,  55  building  who  shall  knowingly  permit  gaming 
Ala.  89.  therein,  does  not  apply  to  the  lessee  of  abuild- 

1.  Knowledge  of  Gaming.  —  Com.  v.  Watson,  ing  who  has  sublet  the  same,  and  who  retains 
2  Duv.  (Ky.)  408.  And  fee  supra,  this  section,  no  control  over  it.  Diebel  v.  State,  68  Miss. 
Knowledge  of  Unlawful  Use.  725. 

2.  Renewal  of  Lease  with  Knowledge  of  Unlaw-  6.  English  Statutes  —  Betting  Houses  Acts.  — 
fol  Use  of  Premises.  —  State  v.  Williams,  30  N.  J.  16  &  17  Vict.,  c.  1 19,  §  3.  See  the  analysis  of 
L.  102.  See  also  Campbell  v.  State,  55  Ala.  this  section  by  the  Earl  of  Halsbury,  L.  C,  in 
89;  Cahn  v.  State,  no  Ala.  56;  State  7/.  Fra-  Powell  v.  Kempton  Park  Racecourse  Co., 
zier,  79  Me.  95.  (1899)  A.  C.  156. 

3.  Contrary  Decisions  in  England.  —  See  the  7.  Permitting  Use  for  Betting.  —  16  &  17  Vict., 
title  Disorderly  Houses,  vol.  9,  p.  529.  c.  119,  §§  r,  3. 

4.  Keeping  by  Lessor  —  Effect  of  Previous  8.  Opening,  Keeping,  or  Using  for  Unlawful 
Lease.— Scott  v.  State,  29  Ga.  263;  Stevenson     Gaming. —  16  &  17  Vict.,  c.  119,  §4. 

v.  State,  83  Ga.  57s.  9.  "  House,"  "  Office,"  or  "  Room."  —  See  supra, 

5.  Liability  of  Lessees.  —  Mount  v.  State,  7      this  title,  House  or  Place. 

Smed.  &  M.  (Miss.)  277;  Poteete  v.  State,  72  Clubs.  —  It  has  been  held  that  a  club  whose 
Aia.  558.  members  habitually  bet  is  not  within  the  act. 

Under  a  statute  punishing  any  one  "  being  Oldham  v.  Ramsden,  44  L.  J.  C.  PI.  309,  32  L. 
the  owner  or  proprietor  of  any  house  "  who  T  N.  S.  825.  Compare  Jenks  v.  Turpin,  13  Q. 
shall  rent  or  lease  the  premises  for  gaming,  or  B.  D.  505,  15  Cox  C.  C.  486,  53  L.  J.  M.  C.  161. 
who  shall  knowingly  permit  the  same  to  be  This,  however,  is  not  because  a  club  house 
used  for  such  purpose,  a  tenant  or  lessee  may  is  not  a  "  house."  See  infra,  this  section. 
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ever,  that  there  must  be  an  ascertained  place,  capable  of  having  an  owner  or 
occupier,1  though  it  is  not  necessary  that  it  shall  be  a  covered  place,2  nor  that 
it  shall  be  a  place  of  any  particular  dimensions.  Though  it  must  be  a  definite 
place,  the  size  is  immaterial.3  Any  place  which  is  sufficiently  definite,  and  in 
which  a  betting  establishment  may  be  conducted,  will  come  within  the  act.4 

"  Owner,"  "Occupier,"  "  Keeper,"  or  "  Person  Using  "  the  Same,  etc.  —  To  come  within 
the  statute  "there  must  be  a  business  conducted,  and  there  must  be  an  owner, 
occupier,  manager,  keeper,  or  some  other  person  who,  if  these  designations 
do  not  apply  to  him,  must  nevertheless  be  a  person  who  is  analogous  to  and  is  of 
the  same  genus  as  the  owner,  keeper,  or  occupier,  who  bets  or  is  willing  to  bet 
with  the  persons  who  resort  to  his  house,  room,  or  other  place."5 

"Persons  Using"  the  Place.  — To  bring  a  case  within  the  words,  "  for  the  pur- 
pose of  the  *  *  *  person  using"  the  place  "  betting  with  persons  resort- 
ing thereto,"  such  use  must  be  by  some  person  having  some  dominion  or 
control  over  the  place,  and  conducting  the  business  of  a  betting  establishment 
with  the  persons  resorting  thereto.  The  mere  fact  that  persons  resorting  to  a 
place  bet  with  other  persons  resorting  thereto  is  not  enough.6 


1.  "  Other  Place."  —  In  Doggett  v.  Catterns, 
19  C.  B.  N.  S.  765,  115  E.  C.  L.  765,  34  L.  J. 
C,  PI.  159.  it  was  held  by  a  majority  of  the 
judges  that  a  spot  under  a  tree  in  Hyde  Park, 
resorted  to  for  the  purpose  of  betting,  was  not 
a  "  place  "  within  the  meaning  of  the  statute. 
This  decision  proceeded,  not  on  the  ground 
that  the  place  was  open,  but  on  the  ground 
that  the  defendant,  who  had  no  right  there, 
could  not  be  said  to  be  owner  or  occupier.  See 
also  Clark  v.  Hague.  2  El.  &  El.  281,  105  E.  C. 
L.  281,  29  L.  J.  M.  C.  105;  Morley  v.  Green- 
halgh,  3  B.  &  S.  374,  113  E.  C.  L.  374,  32  L.  J. 
Q.  B.  93;  Coyne  v.  Brady,  12  Ir.  C.  L.  R.  577; 
Snow  v.  Hill,  14  Q.  B.  D.  588,  15  Cox  C.  C. 
737- 

In  Reg.  v.  Preedy,  17  Cox  C.  C.  433,  it  was 
held  that  the  term  "  place  "  in  the  act  does  not 
necessarily  mean  one  particular  spot,  but  may 
include  a  place  extending  over  a  considerable 
area  of  ground;  that  such  place  need  not  be 
bounded  by  a  definite  line,  but  cannot  be  of 
unlimited  extent,  and  is  to  be  confined  to  the 
area  occupied  by  persons  congregating  to- 
gether and  resorting  to  it.  It  was  also  held 
that  it  is  not  necessary  that  the  delinquent 
should  remain  stationary  in  the  place  so  used; 
he  may  use  the  place  by  moving  about  within 
its  area.  Compare  Powell  v.  Kempton  Park 
Racecourse  Co.,  (1899)  A.  C.  143;  Snow  v.  Hili, 
14  Q.  B.  D.  588,  15  Cox  C.  C.  737,  54  L.  J.  M. 
C.  95. 

2.  Inclosed  Grounds  Used  for  Cricket,  Foot  Rac- 
ing, etc.,  Held  Within  Statute.  —  Haigh  v.  Shef- 
field, L.  R.  10  Q.  B.  102;  Eastwood  v.  Miller, 
L.  R.  9  Q.  B.  440. 

Inclosures  and  Stands  at  Races.  —  In  Gallaway 
v.  Maries,  8  Q.  B.  D.  275,  it  was  held  that  the 
act  applied  to  a  railed  inclosure  of  the  grand 
stand  at  a  race  meeting,  where  the  defendant 
and  a  companion  offered  to  make  and  made 
bets  with  other  persons,  the  companion  stand- 
ing on  a  small  wooden  box  not  attached  to  the 
ground,  and  receiving  the  money  for  the  bets 
made,  and  the  defendant  booking  the  same. 
See  also  Shaw  v.  Morley,  L.  R.  3  Exch.  137; 
Bows  v.  Fenwick,  L.  R.  9  C.  P.  339;  Tollett 
7f.  Thomas,  L.  R.  6  Q.  B.  514. 

3.  Size  of  Place  Is  Immaterial.  —  Eastwood  v. 
Miller,  L.  R.  9  Q.  B.  440. 


4.  Any  Definite  Place. —  Powell  v.  Kempton 
Park  Racecourse  Co.,  (1899)  A.  C.  162;  Liddell 
v.  Lofthouse,  (1896)  1  Q.  B.  295,  18  Cox  C.  C. 
249,  65  L.  J.  M.  C.  64. 

In  Mclnaney  v.  Hildreth,  (1897)  1  Q.  B.  600, 
66  L.  J.  Q.  B.  376,  it  was  held  that  the  fact 
that  any  one  who  carries  on  the  business  of  a 
professional  betting  man,  goes  to  a  particular 
spot  to  bet,  and  remains  there  for  some  hours 
betting  with  persons  who  have  been  brought 
together  to  that  spot  in  the  expectation  of  find- 
ing him  there  to  bet  with,  is  sufficient  to  con- 
stitute that  spot  a  "  place,"  within  the  mean- 
ing of  the  act. 

The  Bar  of  a  Beerhouse  where  a  bookmaker 
was  in  the  habit  of  attending  daily  at  certain 
hours  for  the  purpose  of  betting  with  persons 
resorting  thereto,  was  held  to  be  a  place  used 
by  the  bookmaker  for  the  purposes  prohibited 
bv  the  Betting  Act.  Belton  v.  Busby,  (1899)  2 
Q.  B.  380.  See  also  Reg.  v.  Preedy,  17  Cox 
C.  C.  433;  McWilliam  v.  Dawson,  56  J.  P.  182. 
And  see  Reg.  v.  Worlon,  (1895)  1  Q.  B.  227. 

5.  "  Owner,"  "  Occupier,"  "  Keeper,"  etc.  — 
Powell  v.  Kempton  Park  Racecourse  Co., 
(1899)  A.  C>.  161, per  Earl  of  Halsbury,  L.  C. 

6.  "Person  Using"  Place.  —  In  Powell  v. 
Kempton  Park  Racecourse  Co., (1899)  A.  C.  143, 
it  appeared  that  adjacent  to  a  racecourse  there 
was  an  uncovered  inclosure  of  about  a  quar- 
ter of  an  acre,  fenced  in  by  iron  rails,  to  which 
when  race  meetings  were  held  the  public  were 
admitted  by  the  owners  of  the  racecourse  on 
payment  of  an  entrance  fee.  Among  the  five 
hundred  to  two  thousand  persons  so  admitted 
were  always  one  or  two  hundred  professional 
bookmakers,  and  most  of  the  persons  admit- 
ted, other  than  the  bookmakers,  went  for  the 
purpose  of  backing  horses  with  the  book- 
makers, but  some  did  not  bet  at  all.  The 
bookmakers,  who  were  accompanied  by  their 
clerks,  did  not  use  any  apparatus  such  as  a 
desk,  stool,  umbrella,  or  tent,  but  any  particu- 
lar bookmaker  was  usually  to  be  found  in  or 
near  the  same  part  of  the  inclosure,  calling 
out  the  odds  to  attract  backers.  In  some  cases 
the  ba<  kers  were  required  by  the  bookmakers 
to  deposit  their  stakes;  in  others  credit  was 
allowed.  This  use  of  the  inclosure  was  known 
to  and  permitted  by  the  owners  thereof.  It 
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Professional  Bettors.  —  Whether  the  persons  betting  are  professional  bettors  or 
not  is  immaterial.1 

Manager  or  Person  Having  Care  of  Place. — The  statute  in  terms  applies  to  any 
person  having  the  care  or  management,  or  in  any  manner  assisting  in  con- 
ducting the  business,  of  any  place  opened,  kept,  or  used  for  betting,  but  to 
render  such  a  person  liable  the  place  must  be  opened,  kept,  or  used  for  such 
purpose.3 

Opening,  Keeping,  or  Using  Place  for  Betting.  —  To  support  a  conviction  under  the 
statute  it  is  not  necessary  that  the  house,  room,  office,  or  other  place  shall 
have  been  opened  and  kept  or  used  for  betting  previously  to  the  particular 
occasion,  and  it  makes  no  difference  that  the  principal  use  was  for  a  legiti- 
mate purpose.3  Use  for  paying  bets  is  not  use  for  betting.4  The  defend- 
ant must  have  had  some  interest  in  the  keeping,  management,  or  tenancy  of 
the  place.5  It  is  not  necessary  to  prove  that  money  was  received  as  a  deposit 
on  bets.6 

Issue  of  Coupons  by  Proprietor  of  Newspaper.  —  It  has  been  held  that  the  proprietor 
of  a  newspaper  is  not  guilty  of  the  offense  in  issuing  coupons  to  be  filled  in 
with  the  names  of  horses  which  are  to  race  and  the  coupons  to  be  returned  with 
a  remittance,  upon  the  understanding  that  a  prize  is  to  be  paid  to  successful 
competitors.7 

"  Betting  with  Persons  Resorting  Thereto."  —  The  Betting  Houses  Act  punishes 
the  opening,  keeping,  or  using  of  the  house  or  other  place  for  the  purpose 
of  the  owner,  etc.,  "betting  with  persons  resorting  thereto."  To  come  within 
the  statute,  therefore,  the  betting  must  be  "with  persons  resorting"  to  the 
place.8    They  must  resort  physically.9 

Permitting  or  Suffering  House  to  Be  Used  for  Betting.  —  The  English  Betting  Houses 
Act  punishes  an  occupier  of  any  house  or  other  place  who  permits  it  to  be 
used  by  another  for  the  purpose  of  any  money  being  received  by  or  on  behalf 
of  such  person  by  way  of  betting. 10    The  Licensing  Act  of  1872  imposes  a 

was  held  that  the  inclosure  so  used  was  not  betting  within  the  meaning  of  the  act,  and 

"  a  place  open,  kept,  or  used  "  for  the  pur-  that  he  was  not  guilly. 

poses  prohibited  by  the  Betting  Act.     This        6.  Receipt  of  Money  Not  Necessary. —  Bond  v. 

case  affirmed  the  decision  of  the  Court  of  Ap-  Plumb,  (1894)  1  Q.  B.  169,  17  Cox  C.  C.  749. 
peal,  (1897)  2  Q.  B.  242.    It  overruled  Hawke        7.  Newspaper  Competition  —  Coupons. —  Stod- 

v.  Dunn,  (1897)  1  Q.  B.  579.  dart  v.  Sagar,  (1895)  2  Q.  B.  474,  18  Cox  C.  C. 

1.  Professional  Bettors.  —  Powell  v.  Kempton  165,  64  L.  J.  M.  C.  234. 

Park  Racecourse  Co.,  (1899)  A.  C.  161.  8.  "  Betting  with  Persons  Resorting  Thereto." 

2.  Person  Having  Care  of  Place.  —  The  man-  — In  Reg.  v.  Worton,  (1895)  1  Q.  B.  227,  18 
ager  of  bicycle  grounds  wherein,  among  the  -  Cox  C.  C.  70,  64  L.  J.  M.  C.  74,  an  indictment 
large  number  of  spectators  present,  some  bet-  charged  the  defendant  with  using  a  place  for 
ting  went  on,  but  without  the  connivance  of  the  purpose  of  "  betting  with  persons  resorting 
such  manager,  was  held  not  liable  to  con  vie-  thereto,"  and  it  was  shown  that  he  had  on  vari- 
tion  under  the  statute,  as  a  person  having  care  ous  occasions  gone  to  a  public  house  bar,  and 
of  a  place  opened,  kept,  or  used  for  betting.  there,  or  just  outside  the  door,  received  bets 
Rea;.  v.  Cook,  13  Q.  B.  D.  377,  51  L.  T.  N.  S.  21.  from  persons  who  met  him  there.    It  was  held 

3.  Keeping,  Using,  etc.,  for  the  Purpose  of  Bet-  that  there  was  sufficient  evidence  to  go  to  the 
ting.  —  Reg.  v.  Preedy,  17  Cox  C.  C.  433 ;  East-  jury  in  supportof  the  indictment. 

wood  v.  Miller,  L.  R.  9  Q.  B.  440;  Haigh  v.         Clubs.  —  Where  a  club  is  a  bona  Jide  associa- 

Sheffield,  L.  R.  10  Q.  B.  J02.    See  Reg.  v.*  tion,  a  member  betting  with  other  members  on 

Worton,  (1895)  1  Q.  B.  227.  the  premises  cannot  be  convicted  of  unlawfully 

4.  Use  for  Paying  Bets.  —  Bradford  v.  Daw-  using  the  premises  for  the  purpose  of  "  betting 
son,  (1897)  r  Q.  B.  307,  t8  Cox  C.  C.  473,  66  L.  with  persons  resorting  thereto."  Downes  v. 
J.  Q.  B.  191.  Johnson,  (1895)  2  Q.  B.  203,  64  L.  J.  M.  C.  238. 

5.  Interest  or  Control  by  the  Defendant  Essen-  And  see  Oldham  v.  Ramsden,  44  L.  J.C.  PI. 
tial.  —  In  Whitehurst  v.  Fincher,  17  Cox  C.  C.  309,  32  L.  T.  N.  S.  825;  Jenks  v.  Turpin,  13  Q. 
70,  62  L.  T.  N.  S.  433,  it  appeared  that  the  de-  B.  D.  505,  15  Cox  C.  C.  486,  53  L.  J.  M.  C. 
fendant  on  three  successive  days  went  to  the  161. 

bar-room  of  a  public  house  for  the  purpose  of        9.  Resorting  Must  Be  Physical.  —  The  mere 

betting,  and  did  there  bet  upon  certain  horse  sending  of  letters  and  telegrams,  therefore, 

races  wiih  persons  resorting  thereto,  but  he  does  not  constilute  "  resorting"  within  the 

had  no  interest  in  the  keeping,  management,  meaning  of  the  act.    Reg.  v.  Brown,  (1895)  1 

or  tenancy  of  the  room,  or  of  any  part  of  the  Q.  B.  ng,  18  Cox  C.  C.  81,  64  L.  J.  M.  C.  I. 
house.    It  was  held  that  the  room  had  not         10.  Suffering  House  to  Be  Used  for  Betting. — 16 

been  opened,  kept,  or  used  for  the  purpose  of  &  17  Vict.,  c.  119,  §§  1,  3. 
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penalty  upon  any  licensed  person  who  suffers  his  house  to  be  used  in  contra- 
vention of  the  Betting  Houses  Act.1  In  order  that  a  case  may  come  within 
this  provision  of  the  Betting  Houses  Act,  the  bets  must  be  made  and  the 
money  received  in  the  house  or  other  place,2  but  it  need  not  be  at  any  par- 
ticular or  fixed  spot  therein.3 

Opening,  Keeping,  or  Using  for  Unlawful  Gaming.  —  Section  4  of  the  Betting  Houses 
Act,  1854,  imposes  a  penalty  on  "  any  person,  being  the  owner  or  occupier  or 
having  the  use  of  any  house,  room,  or  place,  who  shall  open,  keep,  or  use  the 
same  for  the  purpose  of  unlawful  gaming  being  carried  on  therein."4 

VII.  Evidence  —  1.  In  General.  —  The  competency  and  the  sufficiency  of 
the  evidence  on  a  prosecution  for  keeping  a  disorderly  house  have  been  dealt 
with  under  another  title.5  Much  of  what  is  there  said  is  applicable,  of  course, 
to  prosecutions  for  keeping  a  common  gaming  house.6 

2.  Competency  of  Evidence.  —  On  a  prosecution  for  keeping  a  gaming  house, 
or  for  setting  up,  keeping,  or  exhibiting  a  gaming  table  or  other  device,  or  for 
permitting  gaming,  the  evidence  need  not  be  direct.7  Any  evidence,  direct 
or  circumstantial,  which  tends  to  support  the  charge,  either  by  showing  the 
character  of  the  place  or  by  connecting  the  defendant  therewith,  and  which 
is  not  excluded  by  the  general  rules  of  evidence,  is  competent.  All  the  cir- 
cumstances immediately  surrounding  the  commission  of  the  offense  may  be 
shown.8 


1.  35  &  36  Vict.,  c.  94.,  §  17. 

2.  Betting  and  Receipt  of  Money  Outside.  — 

Davis  v.  Stephenson,  24  Q.  B.  D.  529,  17  Cox 
C.  C.  73,  59  L-  J-  M.  C.  73. 

3.  Betting  in  Bar  of  Beer  House.  —  In  Horns- 
by  v.  Raggett.  (1892)  1  Q.  B.  20,  17  Cox  C.  C. 
428,  61  L.  J.  M.  C.  24,  the  respondent,  a  keeper 
of  a  beer  house,  was  charged  under  §  3  of  the 
Betting  Houses  Act,  with  permitting  his  prem- 
ises to  be  used  for  the  purpose  of  betting.  It 
appeared  that  a  book-maker  and  his  clerk  were, 
with  the  respondent's  permission,  in  the  bar 
of  the  beer  house  on  five  consecutive  days  for 
the  purpose  of  betting,  and  did  bet,  with  per- 
sons reporting  there.  Neither  the  book-maker 
nor  his  clerk  had  any  interest  in  the  beer  house, 
nor  did  either  of  them  occupy  any  particular 
place  in  the  bar.  It  was  held  that  the  re- 
spondent ought  to  have  been  convicted. 

Betting  in  Grounds  for  Games  and  Sports  Held 
Within  th3  Acts.  —  Haigh  v.  Sheffield,  L.  R.  10 
Q.  B.  102,  44  L.  J.  M.  C.  17. 
~4.  Keepinj,  etc.,  for  Unlawful  Gaming.  —  An 
isolated  instance  of  an  unlawful  game  of  cards 
being  played  among  friends  at  the  house  of 
one  of  them  does  not  render  the  owner  of  the 
house  liable  under  this  act.  Reg.  v.  Davies, 
(1897)  2  Q.  B.  199,  66  L.  J.  Q.  B.  513. 

5.  Evidence.  —  See  the  title  Disorderly 
Houses,  vol.  9,  p.  531. 

6.  See  State  v.  Mosby,  53  Mo.  App.  571. 

7.  Competency  of  Evidence.  —  See  infra,  this 
section,  Sufficiency  of  Evidence. 

8.  Surrounding  Circumstances.  —  State  v.  Wil- 
son, 9  Wash.  16.  And  see  Bibb  v.  State,  83 
Ala.  84. 

Conducting  Faro  Game.  —  On  a  prosecution 
for  conducting  a  faro  game  a  witness  may 
testify  to  the  fact  that  in  the  game  which  the 
defendant  is  charged  with  conducting  chips 
and  money  were  played  for,  and  that  certain 
named  persons  were  in  the  game.  Such  evi- 
dence is  competent  "  under  the  rule  that  the 
circumstances   immediately  surrounding  the 


commission  of  the  crime  may  be  shown." 
State  v.  Wilson,  9  Wash.  16. 

Ownership  of  Premises  in  the  defendant  may 
be  shown  by  a  deed  to  him;  but  when  the 
deed  has  been  introduced  for  this  purpose  the 
defendant  may  show  that  he  did  not  know  of 
the  existence  of  the  deed  until  after  he  was 
indicted,  that  there  was  no  consideration  paid 
by  him,  or  delivery  of  the  deed  to  him.  Biles 
v.  State,  25  Tex.  App.  441. 

Defendant's  Control  of  Premises.  —  In  Greer  v. 
Com.,  3  Ky.  L.  Rep.  394,  it  was  held  that  in 
order  to  prove  that  a  room  in  which  gaming 
was  carried  on  was  under  the  defendant's  con- 
trol, the  state  might  properly  show  that,  to 
reach  this  room,  persons  passed  through 
other  rooms  which  were  under  his  control 
and  in  which  he  was  at  the  time  carrying  on 
business. 

Renting  House  or  Boom  —  Indiana  Statute. —  On 

a  prosecution  for  renting  a  house  or  room  to  be 
used  or  occupied  for  gaming,  any  evidence 
which  tends  to  prove  that  gaming  was  actually 
carried  on  in  the  house  or  room,  and  that  the 
lessor  knew  or  had  good  reason  to  believe  that 
it  was  being  carried  on  or  suffered  by  the  lessee, 
is  competent  under  the  Indiana  statute  declar- 
ing evidence  of  such  facts  sufficient.  Voght 
v.  State,  124  Ind.  358. 

Books.  —  In  People  v.  Gosset,  93  Cal.  642,  it 
was  held  that,  though  the  book  called  "  Mod- 
ern Pocket  Hoyle  "  is  inadmissible  as  evi- 
dence, in  itself,  of  what  constitutes  the  game 
of  faro,  it  is  not  error  for  a  witness  to  use  a 
page  of  the  book  containing  a  pictorial  repre- 
sentation of  faro  as  a  diagram  to  illustrate  his 
testimony. 

A  Servant  indicted  for  participating  in  ihe 
keeping  of  a  gaming  house  may  show  that  his 
master  made  representations  as  to  the  nature 
of  the  business  carried  on  there,  by  which  the 
servant  was  led  to  suppose  the  place  was  kept 
for  a  lawful  purpose.  State  v.  Ackerman,  (N. 
J.  1898)  41  Atl.  Rep.  697. 
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The  Articles  Used  in  carrying  on  a  game  are  part  of  the  res  gcstce  and  admissi- 
ble in  evidence  to  show  the  nature  of  the  game.1 

Conclusion  or  Opinion  of  Witness.  —  Witnesses  cannot  be  asked  to  give  their  con- 
clusion or  opinion  as  to  matters  which  are  for  the  court  or  the  jury  to  deter- 
mine, but  must  confine  themselves  to  a  statement  of  the  facts.* 

Hearsay  Evidence.  —  Of  course  the  general  rule  excluding  hearsay  evidence 
applies  to  prosecutions  for  keeping  gaming  houses,  etc.,  as  well  as  in  other 
cases.3 

Reputation  of  House.  —  Some  of  the  courts  have  held  that  on  a  prosecution  for 
keeping  a  gaming  house  or  for  permitting  a  house  to  be  used  for  gaming, 
evidence  of  the  general  reputation  of  the  house  is  admissible  to  show  the 
character  of  the  house,4  and  that  the  defendant  knew  its  character.5  Other 
courts  have  held  that  such  evidence  is  not  admissible,  but  is  within  the  rule 
excluding  hearsay  evidence.6 

Character  of  Frequenters. — On  an  indictment  for  keeping  a  common  gaming 
house,  the  general  reputation  of  the  frequenters  of  the  house  is  admissible  for 
the  purpose  of  showing  the  character  of  the  house.7 

Eeputation  of  Defendant. — And  some  courts,  but  not  all,  hold  that  under  such 
an  indictment  evidence  of  the  general  reputation  of  the  defendant  is  admissible 
for  the  purpose  of  showing  both  the  character  of  the  house,  and  his  guilty 
knowledge.8 

Acts  and  Declarations  of  Frequenters.  —  On  a  prosecution  for  keeping  a  gaming 
house,  the  acts  and  declarations  of  persons  who  resorted  to  the  house  when 
the  defendant  was  not  present  are  not  admissible  to  connect  him  with  the 


1.  Articles  Used  in  Carrying  On  Game.  —  People 
v.  Sam  Lung,  70  Cal.  515.  And  see  People  v. 
Emerson,  (Supm.  Ct.)  6  N.  Y.  Crim.  157,  7  N. 
Y.  Crim.  97. 

2.  Conclusion  of  Witness  —  Question  for  the 
Jury.  —  Thus  in  Wheeler  v.  State,  42  Rid.  563, 
it  was  held  that  it  was  not  proper  to  ask  a  wit- 
ness whether  he  had  any  knowledge  of  the  de- 
fendant's keeping  or  having  kept  a  gaming 
table,  or  of  his  keeping  or  having  kept  any 
room  or  place  for  gambling,  as  the  question 
required  him  to  give  his  conclusion  as  to  what 
constituted  a  gaming  table,  which  was  a  ques- 
tion for  the  jury. 

A  witness  cannot  state  that  from  the  position 
occupied  by  a  particular  person  at  the  board 
he  supposed  him  to  be  the  banker.  People  v. 
Ah  Own,  85  Cal.  5S0. 

Description  and  Identification  of  Game.  —  In 
People  v.  Gosset,  93  Cal.  642,  it  was  held  that 
if  a  witness,  of  his  own  knowledge,  knows 
whit  faro  is,  and  saw  the  defendant  dealing  or 
conducting  it,  he  may  testify  to  the  fact  that 
he  saw  the  defendant  dealing  faro,  leaving  his 
knowledge  on  the  subject  to  be  tested  by  cross- 
examination;  and  if  he  does  not  know  what 
faro  is,  he  may  testify  as  to  the  acts  which  he 
saw  the  defendant  doing.  See  also  People  v. 
Carroll,  80  Cal.  153. 

After  one  witness  has  described  the  acts 
which  he  saw,  another  witness  cannot  state 
that  from  the  description  the  game  was  faro, 
or  any  other  game.  People  v.  Carroll,  80  Cal. 
153,  disapproving  People  v.  Sam  Lung,  70  Cal. 
515- 

Sale  of  Pools.  —  In  Com.  v.  Watson,  154  Mass. 
135,  which  was  a  prosecution  for  being  present 
In  a  pool  room  and  engaged  in  the  business  of 
selling  pools  upon  the  result  of  a  game  of  base 
ball,  one  witness  testified  that  he  asked  the  de- 
fendant for  No.  10,  which  read"  Brook.,  Pitts., 


Cleve.,  Phila.,"  paid  some  money,  and  re- 
ceived a  ticket  numbered  10,456  in  print,  with 
10  upon  it  in  pencil,  and  that  he  afterwards 
asked  the  defendant  il  combination  10  had 
won,  and  the  defendant  answered  "  No." 
He  was  then  allowed  to  testify  that  combina- 
tion 10  meant  the  four  names  in  the  row  num- 
bered 10,  and  that,  as  far  as  he  knew,  the 
names  signified  base-ball  clubs.  It  was  held 
that  this  was  proper. 

3.  Hearsay.  —  See  People  v.  Gosset,  93  Cal. 
642. 

Self- Accusing  Declaration  of  a  Third  Person  Not 
a  Party  to  the  Action  Is  Inadmissible.  —  U.  S.  v. 
Miller,  4  Cranch  (C.  C.)  104.    See  the  title 

Confessions,  vol.  6,  p.  573. 

4.  Reputation  of  House.  —  See  Voght  v.  State, 
124  Ind.  358.  And  see  the  title  Disorderly 
Houses,  vol.  g,  p.  531. 

5.  To  Show  Knowledge.  —  See  Voght  v.  State, 
124  Ind.  358. 

6.  See  the  title  Disorderly  Houses,  vol.  9, 
P-  532. 

7.  Character  and  Reputation  of  Frequenters. — 

State  v.  Mosby,  53  Mo.  App.  571;  Anderson  v. 
State,  (Tex.  App.  1889)  12  S.  W.  Rep.  868. 
And  see  the  title  Disorderly  Houses,  vol.  9, 
P-  533- 

8.  Character  and  Reputation  of  Defendant.  — » 

State  z.  Mosby,  53  Mo.  App.  571. 

In  a  late  Texas  case  it  was  held  that,  on  a 
prosecution  for  keeping  or  exhibiting  a  gam- 
ing table,  it  was  error  for  the  court  to  admit 
evidence  that  the  defendant  was  a  professional 
gambler.  Lettz  v.  State,  (Tex.  Crim.  1893)  21 
S.  W.  Rep.  371. 

The  Defendant's  Control  of  the  Premises  cannot 
be  established  by  general  reputation.  Com.  v. 
Garrison,  5  Ky.  L.  Rep.  254. 

Further  on  This  Point,  see  the  title  Disorderly 
Houses,  vol.  9,  pp.  534,  535. 

725  Volume  XIV. 


Evidence. 


GAMING  HOUSES. 


Sufficiency  of  Evidenoe. 


place  and  show  that  he  was  the  keeper,1  but  they  are  admissible  to  establish 
the  character  of  the  house.2  Declarations  of  third  persons  in  the  presence  of 
the  defendant,  and  without  denial  by  him,  are  admissible.3 

Confessions  and  Admissions  of  Defendant.  —  The  state  may,  as  in  other  cases,  intro- 
duce evidence  of  confessions  and  admissions  by  the  defendant.4 

Time  of  Keeping.  —  It  has  been  held  that  on  a  prosecution  for  keeping  a  gam- 
ing house  the  state  is  not  limited  in  its  proof  to  the  time  mentioned  in  the 
indictment,  but  may  introduce  evidence  of  such  keeping  at  any  time  prior  to 
the  finding  of  the  indictment  and  within  the  period  of  limitations.5  There  is 
some  conflict,  however,  on  this  question.6 

Evidence  of  Other  Offenses.  —  The  general  rule  that  on  a  prosecution  for  one 
offense  the  state  cannot  introduce  evidence  of  other  distinct  offenses,  applies 
in  prosecutions  either  at  common  law,  or  under  the  statutes  against  the  keep- 
ing of  gaming  houses,  tables,  etc.,  or  against  permitting  gaming.7 

3.  Sufficiency  of  Evidence.  —  That  the  accused  is  guilty  of  keeping  a  common 
gaming  house,  or  of  any  of  the  other  offenses  treated  under  this  title,  must, 
as  in  the  case  of  other  crimes,  be  proved  beyond  a  reasonable  doubt,8  but 
it  is  not  necessary  that  the  proof  shall  be  direct  and  positive.  Circumstantial 
evidence  is  sufficient  if  it  satisfies  the  jury.9 


1.  Conduct  and  Declarations  of  Frequenters  of 
the  House.  —  Bindernagle  v.  State,  60  N.  J.  L. 
307. 

2.  Bindernagle  v.  State,  60  N.  J.  L.  307, 
citino  21  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  in.    See  also  Bibb  v.  State,  83  Ala.  84. 

3.  Declarations,  in  Defendant's  Presence.  —  Lowe 
v.  State,  86  Ala.  47.  See  infra,  this  section, 
paragraph  Confessions  and  Admissions  of  De- 
fendant. 

Evidence  Not  Introduced  Before  the  Grand  Jury. 

—  On  the  trial  of  an  indictment  for  keeping  a 
place  resorted  to  for  illegal  gaming,  acts  of 
illegal  gaming  may  be  proved,  though  evi- 
dence thereof  was  not  introduced  before  the 
grand  jury.  Com.  v.  Edds,  14  Gray  (Mass.) 
406. 

4.  Confessions  and  Admissions.  — See  the  titles 
Admissions,  vol.  1,  p.  670;  Confessions,  vol. 
6,  p.  520. 

Declarations  of  Third  Persons  in  the  Defendant's 
Presence  Held  Admissible.  —  Lowe  v.  State,  86 
Ala.  47, 

Plea  of  Guilty  on  Prior  Prosecution.  —  Bibb  v. 

State,  83  Ala.  84. 

5.  Tims  of  Keeping.  —  State  v.  Mosby,  53  Mo. 
App.  571.  And  see  Cohen  v.  State,  32  Ark. 
226;  Chase  v.  People,  2  Colo.  509;  People  v. 
Emerson,  (Supm.  Ct.)  6  N.  Y.  Crim.  157,  7  N. 
Y.  Crim.  97. 

Where  the  indictment  charges  a  continuous 
offense,  as  the  keeping  of  a  gaminghouse,  and 
there  is  evidence  of  acts  constituting  the 
offense  wilhin  the  period  laid  in  the  informa- 
tion, evidence  of  act;  committed  prior  01  sub- 
sequent to  that  period  and  before  the  filing  of 
the  information  is  admissible  when  it  illus- 
trates, explains,  or  corroborates  the  evidence 
of  acts  committed  wilhin  the  period  alleged. 
Toll  v.  State,  (Fla.  1898)  23  So.  Rep.  942. 

6.  See  the  title  Disorderly  Houses,  vol.  9, 
P-  53°- 

7.  Evidence  of  Other  Offenses  Not  Admissible.  — 

Fields  v.  Territory,  1  Wyo.  78.  See  also  Ah 
Kee  v.  State,  (Tex.  Crim.  1896)  34  S.  W.  Rep. 
269. 

But  on  a  prosecution  for  conducting  a  game 


of  faro  on  a  certain  day,  it  was  held  not  to  be 
error  to  allow  a  witness  to  state  in  a  general 
way  that  he  had  frequently  seen  the  defendant 
during  certain  months  cond  ucting  the  game  of 
faro  at  the  place  named,  where  he  testified 
specifically  to  only  one  particular  day,  which 
was  the  day  given  in  the  indictment.  51316  2/. 
Wilson,  g  Wash.  16. 

8.  Sufficiency  of  Evidence. —  States.  Ackerman, 
(N.  J.  1898)  41  Ail.  Rep.  697;  Blum  v.  State, 
(Tex.  Crim.  1898)  47  S.  W.  Rep.  1002.  And 
see  Richardson  v.  State,  (Fla.  1899)  25  So.  Rep. 
880. 

As  to  the  sufficiency  of  the  evidence  to  sup- 
port a  conviction  for  making  option  contracts, 
etc.,  see  State  v.  Gritzner,  134  Mo.  512. 

9.  Circumstantial  Evidence.  —  See  State  v. 
Worth,  R.  M.  Charlt.  (Ga.)  5;  Armstrong  v. 
State,  4  Blackf.  (Ind.)  247;  McAlpin  v.  State, 
3  Ind.  567;  State  v.  Oswald,  59  Kan.  508;  Cox 
v.  State,  95  Ga.  502. 

The  Defendant's  Failure  to  Call  Material  "Wit- 
nesses may  be  considered  by  the  jury.  Steven- 
son v.  State,  83  Ga.  575. 

Character  of  House.  —  That  a  house  alleged  to 
have  been  kept  as  a  common  gaming  house 
was  of  this  character  must  be  clearly  estab- 
lished by  the  evidence,  before  there  can  be  a 
conviction,  but  its  character  may  be  inferred 
from  circumstantial  evidence. 

1  Georgia.  —  Pacetti  v.  State,  82  Ga.  297;  Cox 
v.  State,  95  Ga.  502. 

Illinois.  —  Robbins  v.  People,  95  111.  175; 
Stevens  v.  People,  67  111.  5S7. 

Indiana.  —  Armstrong  v.  State.  4  Blackf. 
(Ind.)  247;  McAlpin  v.  State,  3  Ind.  567. 

Iowa.  —  State  v.  Boyer,  79  Iowa  330. 

Kentucky.  —  Harper  v.  Com.,  93  Ky.  290. 

Massachusetts.  —  Com.  v.  Warren,  161  Mass. 
281;  Com.  v.  Adams,  160  Mass.  310;  Com.  v. 
Blankinship,  165  Mass.  40;  Com.  v.  Clancy, 
154  Mass.  128. 

Minnesota.  — State  v.  Grimes,  (Minn.  1898) 
77  N.  W.  Rep.  4. 

That  Playing  Was  for  Money'or  Other  Things  of 
Value  May  Be  Inferred  from  the  mere  fact  that 
there  was  playing  and  betting  at  a  gaming 
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The  Keeping  or  Exhibiting.  — To  authorize  a  conviction  of  keeping  or  exhibiting 
a  gaming  house  or  device  the  evidence  must  clearly  connect  the  defendant 
with  the  house  or  device  as  keeper  or  exhibitor.1  But  that  he  was  the  keeper 
or  exhibitor,  like  other  facts,  may  be  shown  by  circumstantial  evidence.2 

Permitting  Gaming.  —  A  conviction  for  permitting  gaming  in  a  house  under  the 
defendant's  control  cannot  be  sustained  where  the  evidence  fails  to  show  that 
the  defendant  had  any  control  of  or  right  to  control  the  house.3  But  it  is  not 
necessary  to  show  express  permission.  If  it  is  shown  that  gaming  took  place 
and  that  he  had  control,  permission  may  be  inferred.4 

Renting  Place.  —  On  a  prosecution  under  a  statute  for  renting  a  house  or  room 
to  be  used  or  occupied  for  gambling,  it  must  be  clearly  shown  that  the  renting 
was  for  this  purpose.5 

Confessions  —  Corroboration.  —  Though  there  has  been  some  difference  of  opin- 
ion on  the  question,  it  is  now  very  generally  held  that  a  conviction  of  crime 
cannot  be  had  upon  the  extra-judicial  confession  of  the  defendant  unless  cor- 
roborated by  proof  aliunde  of  the  corpus  delicti,6  and  this  rule  applies  of  course 
to  prosecutions  for  keeping  a  gaming  house.7 

Constitutionality  of  Statutory  Provisions.  —  A  statute  making  the  presence  of  gam- 
ing instruments,  or  their  possession  by  the  accused,  or  other  circumstances, 
prima  facie  evidence  that  he  was  the  keeper  thereof,  or  of  a  gaming  house,  or 
that  he  permitted  gaming,  etc.,  is  not  unconstitutional.8 


table,  or  other  circumstances  making  this  a 
fair  presumption.  Stevens  v.  State,  3  Ark.  66; 
Sim ms  v.  State,  60  Ga.  145.  See  also  Robbins 
v.  People,  95  111.  175. 

Resorting  to  House  for  Purpose  of  Gambling 
may  be  inferred  from  going  to  a  house  and 
there  habitually  engaging  in  gambling.  Per 
Chief  Justice  Shaw,  in  Com.  v.  T.iylor,  14  Gray 
(Miss.)  26. 

1.  The  Keeping  or  Exhibiting.  —  See  People  v. 
Mitchell,  66  Hun  (N.  V.)  629,  21  N.  Y.  Supp. 
166;  Wells  v.  State,  22  Tex.  App.  18;  Smith  v. 
State,  28  Tex.  App.  102;  Ramey  v.  State,  (Tex. 
App.  1892)  18  S.  W.  Rep.  417;  Jackson  v. 
Stat;,  (Tex.  Crim.  1894)  25  S.  W.  Rep.  773; 
Poll/  v.  State,  33  Tex.  Crim.  410. 

A  man  cannot  be  convicted  of  exhibiting  a 
gaming  table  or  bank  on  the  mere  proof  that 
he  was  frequently  seen  in  the  house  where  it 
was  exhibited.  Erwin  v.  State,  25  Tex.  App. 
33°- 

2.  Circumstantial  Evidence  of  Keeping  or  Ex- 
hibiting. —  State  v.  Worth.  R.  M.  Charlt.  (Ga.) 
5.  And  see  Bell  v.  State,  92  Ga.  49;  Ransom 
v.  State,  26  Fla.  364;  Padgett  v.  State,  68  Ind. 
46;  State  v.  Hand,  7  Iowa  411,  71  Am.  Dec. 
453;  Rice  v.  State,  3  Kan.  141;  State  v.  Ray- 
mond, 12  Mont.  226;  Smith  v.  State,  (Tr-:. 
Crim.  1896)  33  S.  W.  Rep.  871.  See  the  title 
Disorderly  Houses,  vol.  g,  p.  537. 

Dealer  in  Gaming  House.  —  In  U.  S.  v.  Miller, 

4  Cranch  (C.  C.)  104,  which  was  a  prosecution 
for  keeping  a  common  gaming  house,  the 
court  instructed  the  jury  that  evidence  that 
the  accused  dealt  the  cards  as  keeper  of  a  faro 
table  in  the  house  was  prima  facie  evidence 
that  he  was  the  keeper  of  the  house. 

3.  Permitting  Gaming.  —  Kimbrough  v.  State, 
25  Tex.  App.  397.    And  see  Harris  v.  State, 

5  Tex.  11;  Ballew  v.  State,  26  Tex.  App.  483. 

4.  Permission  Need  Not  Be  Expressly  Shown.  — 
Ward  v.  People,  23  111.  App.  510;  Stoltz  v. 
People.  5  111.  168;  McAlpin  v.  State,  3  Ind. 
567;  Hamilton  v.  State,  75  Ind.  586;  Padgett 


v.  State,  68  Ind.  46;  Harris  v.  State,  5  Tex. 
11;  McGaffey  v.  State,  4  Tex.  156. 

Knowledge  on  the  Part  of  the  Defendant  that 
his  house  was  being  used  for  gambling  must 
be  shown  to  authorize  a  conviction  for  permit- 
ting gaming  therein.  Barnaby  v.  State,  106 
Ind.  539;  Harris  v.  State,  5  Tex.  11;  Erwin  v. 
State,  25  Tex.  App.  330. 

The  playing  of  a  game  of  chance  on  prem- 
ises under  the  control  of  another  does  not  raise 
a  presumption  that  it  was  done  with  his  knowl- 
edge or  consent.  It  can  be  considered  only 
in  connection  with  other  circumstances  tend- 
ing to  establish  a  scienter.  State  v.  Cooster,  10 
Iowa  453. 

Circumstantial  Evidence  of  Knowledge  Held 
Sufficient. — Stoltz  v.  People,  5  111.  168;  Ward 
v.  People,  23  111.  App.  510;  Crawford  v.  State, 
33  Ind.  304;  Hamilton  v.  State,  75  Ind.  586; 
Slate  v.  Cooster,  10  Iowa  453;  McGaffey  v. 
State,  4  Tex.  156;  Harris  v.  Slate,  5  Tex. 
11;  Robinson  v.  State.  24  Tex.  152.  See  also 
Morgan  v.  State,  117  Ind.  569. 

5.  Renting  Place  to  Be  Used  for  Gambling.  — 
See  Harris  v.  State,  5  Tex.  11 ;  Rodifer  v. 
State,  74  Ind.  21.  , 

Under  the  Indiana  statute  (Rev.  Stat.  Ind. 
1881,  2079,  1815;  Stat.  1896,  2079,  1815). 
it  is  not  necessary  to  show  by  direct  evidence 
that  there  was  a  specific  argument  or  intent 
that  gaming  should  be  carried  on.  Voghl  v. 
State,  124  Ind.  358.  See  also  Morgan  v.  State, 
117  Ind.  569. 

6.  Confessions  —  Necessity  for  Corroboration.  — 
See  the  title  Confessions,  vol.  6,  pp.  581-586. 

7.  The  fact  that  gaming  implements  or  ma- 
terials were  found  in  the  defendant's  posses- 
sion is  sufficient,  with  his  extra-judicial  con- 
fession, to  authorize  a  conviction  of  keeping  a 
gamins:  house.    People  v.  Hess,  85  Mich.  128. 

8.  Statutory  Provisions  as  to  Evidence  —  Con- 
stitutionality.—  Com.  v.  Smith,  166  Mass.  370; 
Houston  v.  State,  24  Fla.  356;  Wooten  v. 
State,  24  Fla.  335;  Voght  v.  State,  124  Ind.  358. 
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Punishment. 


VIIL  Questions  of  Law  and  Fact  —  Questions  of  Law.  —  Ordinarily  it  is  for 
the  court  to  say,  as  a  matter  of  law,  whether  a  particular  act  is  gaming,1 
whether  particular  facts  constitute  the  keeping  of  a  common  gaming  house, 
or  the  setting  up,  keeping,  or  exhibiting  of  a  gaming  table  or  gaming  device,* 
and  what  constitutes  a  common  gaming  house,  or  a  game,  gaming  table,  or 
gaming  device,  within  the  meaning  of  a  statute.3 

Questions  01  Fact. — On  the  other  hand,  it  is  for  the  jury  to  determine,  as 
questions  of  fact,  whether  particular  facts  exist  or  not.4  Thus  it  is  for  the 
jury  to  determine  whether  the  defendant  was  the  keeper,  or  connected  with 
the  keeping,  of  a  particular  house,  table,  or  device,5  whether  he  knowingly 
permitted  gaming,6  and  whether  he  leased  his  place  to  another  in  good  faith, 
or  for  the  purpose  of  gaming.7    Other  cases  are  given  in  the  note  below.8 

IX.  Punishment.  — At  common  law  keeping  a  common  gaming  house  is  a 
misdemeanor,  and  is  punishable,  like  other  misdemeanors,  by  fine  and 
imprisonment,  or  either,  at  the  discretion  of  the  court ;  9  and  in  most  jurisdic- 
tions the  same  is  true  of  the  statutory  offenses  which  have  been  treated  under 
this  title.  The  punishment  is  fixed  by  the  statutes  and  varies  in  the  different 
states.    In  a  few  jurisdictions  some  of  the  offenses  are  made  felonies.10 


1.  Questions  of  Law.  —  Mims  v.  State,  88  Ga. 
458;  Brown  v.  Stale,  49  N.  J.  L.  61;  Stearnes 
v.  State,  21  Tex.  692. 

Thus  whether  playing  cards  for  food, 
drinks,  or  cigars,  constitutes  gaming,  is  a 
question  of  law  for  the  court.  Brown  v. 
State,  49  N.  J.  L.  61.  , 

2.  Stearnes  v.  State,  21  Tex.  692.  And  see 
Shihagan  v.  State,  9  Tex.  430. 

3.  Gaming  Tables  or  Devices.  —  Miller  v.  State, 
48  Ala.  122;  People  v.  Carroll,  80  Cal.  153; 
People  v.  Gosset,  93  Cal.  642;  Mims  v.  State, 
88  Ga.  458;  Brown  v.  State,  49  N.  J.  L.  61. 
Compare  Wheeler  v.  State,  42  Md.  563.  where 
there  is  dictum  to  the  effect  that  what  consti- 
tutes a  gaming  table  is  a  question  for  the  jury. 
And  see  State  v.  Gray,  19  Mont.  206. 

Banking  Game.  —  The  definition  of  a  "  bank- 
ing game  "  is  a  question  of  law  for  the  court. 
People  v.  Carroll,  80  Cai.  153. 

Games  Dealt,  Kept,  or  Exhibited.  —  It  is  for 
the  court  to  determine  what  games  are  said  to 
be  dealt,  kept,  or  exhibited,  within  the  mean- 
ing of  a  statute.  Stearnes  v.  State,  21  Tex. 
692. 

4.  Questions  of  Fact.  —  Brown  v.  State,  49  N. 
J.'L.  61;  Stearnes  v.  State,  21  Tex.  692;  Shi- 
hagan v.  State,  9  Tex.  430.  And  see  People 
v.  Ah  Own,  85  Cal.  580. 

5.  Whether  Defendant  Was  Keeper  of  the  House. 
—  Bindernagle  v.  State,  60  N.  J.  L.  307,  citing 
5  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  693, 
702,  affirmed  61  N.  J.  L.  259;  State  v.  Foun- 
tain, 1  Marv.  (Del.)  532. 

6.  Permitting  Gaming.  —  Campbell  v.  State, 
55  Ala.  89. 

7.  Leasing  Place  for  Purpose  of  Gaming.  — 

Campbell  v.  State,  55  Ala.  89.  See  also  Rob- 
inson v.  State,  24  Tex.  152. 

8.  Purpose  of  Keeping.  —  On  a  prosecution  for 
keeping  a  gaming  house,  when  it  has  been 
proved  that  gaming  was  done  in  the  defend- 
ant's room,  it  is  a  question  for  the  jury 
whether  the  room  was  kept  by  him  for  this 
purpose.    Winemiller  v.  State,  11  Ind.  516. 

Keeping  Place  "  Resorted  to  "  for  Gaming.  — 
Whether  the  place  alleged  to  have  been  kept 
by  the  defendant  was  a  place  resorted  to  for 


the  purpose  of  gambling,  is  for  the  jury  to 
determine.  State  v.  Eaton,  85  Me.  237.  And 
see  State  v.  Currier,  23  Me.  43. 

Table  of  "  Like  Character."  —  Under  a  statute 
punishing  the  keeping  or  exhibiting  of  certain 
gamingtables,  enumerating  them, — as  faro, 
roulette,  etc.,  —  or  "  any  other  table  of  like 
character,"  the  question  of  "  like  character" 
or  not,  as  to  the  species  of  table,  is  one  of  law 
for  the  court,  but  the  question  whether  the 
particular  table  is  of  that  species  is  one  of  fact 
for  the  jury.    Mims  v.  State,  88  Ga.  458. 

Game  of  Chance  or  Skill. —  In  Glascock  v. 
State,  10  Mo.  508,  it  was  held  that  on  an  in. 
dictment  for  keeping  a  gambling  device,  the 
question  whether  the  game  is  one  of  chance, 
and  not  of  skill,  is  for  the  jury. 

Gambling  in  Saloons.  —  Whether  a  room  in 
which  gambling  took  place  was  part  of  a  place, 
or  connected  with  a  place,  where  intoxicating 
liquors  were  sold,  has  been  held  a  question  of 
fact  for  the  jury.    Cherry  v.  State,  30  Tex.  439. 

9.  Punishment  —  Common-law  Offense.  —  See 
the  title  Punishment. 

10.  Statutory  Provisions. — A  statute  punishing 
the  keeping  of  a  gaming  house  is  to  be  con- 
strued with  the  general  statutes  providing  for 
imprisonment  in  case  of  nonpayment  of  a  fine, 
or  otherwise  relating  to  the  punishment  of 
offenses.  People  v.  Markham,  7  Cal.  208. 
See  also  Faris  v.  Com.,  3  B.  Mon.  (Ky.)  79; 
and  the  title  Fines  ai*jd  Penalties,  vol.  13,  p.  66. 

Sometimes,  however,  the  mode  of  punish- 
ment is  fixed  altogether  by  the  particular  stat- 
ute, and  the  general  statutes  do  not  apply. 
See  Ex  p.  Harrison,  63  Cal.  299. 

As  to  the  punishment  of  these  offenses  un- 
der various  statutes,  see  Bibb  v.  State,  83  Ala. 
84,  84  Ala.  13;  Weiss  v.  People.  104  111.  90; 
Hankins  v.  People,  106  111.  628;  Hayes  v. 
State,  55  Ind.  99;  Vowells  v.  Com.,  84  Ky.  52: 
Hunt  v.  State,  22  Tex.  App.  306;  Wright  v. 
State,  23  Tex.  App.  313;  Ford  v.  State,  23  Tex. 
App.  520. 

Discretion  of  Jury  as  to  Amount  of  Fine.  — 

Where  the  statute  leaves  the  amount  of  the 
fine  to  the  discretion  of  the  jury,  it  is  error  for 
the  court  to  dispense  with  a  jury  and  fix  the 
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GAMING  HOUSES— GARDEN. 


Definitions. 


Cruel  and  Unusual  Punishment.  —  It  has  been  held  that  it  is  not  an  unconsti- 
tutional imposition  of  cruel  and  unusual  punishment  to  punish  such  offenses 
by  imprisonment  in  the  penitentiary  and  disqualification  to  exercise  the  right 
of  suffrage  or  hold  office.1 

Abatement  of  Nuisance.  —  On  the  conviction  of  a  person  for  maintaining  a  com- 
mon gaming  house,  the  court  may  abate  the  nuisance,  and  it  may  do  so  by  an 
order  of  prohibition  operating  directly  upon  the  person  of  the  defendant. a 


GANANCTAL  PROPERTY.  (See  also  the  title  Community  Property,  vol. 
6,  p.  293.)  —  In  Spanish  law  ganancial  property  is  that  which  a  husband  and 
wife  living  together  acquire  during  matrimony,  by  a  common  title,  lucrative 
or  onerous,  or  that  which  husband  and  wife,  or  either,  acquire  by  purchase  or 
by  their  labor  and  industry;  as  also  the  fruits  of  the  separate  property  which 
each  brings  to  the  matrimony  or  acquires  by  lucrative  title  during  the  con- 
tinuance of  the  partnership.3 

GANGWAY.  —  A  passageway  or  avenue  into  or  out  of  any  inclosed  place.4 

GAOL.  (See  also  Jail,  and  see  the  title  Prisons.) —  Gaol  or  jail  is  said  to 
be  derived  from  the  Spanish  word  jaula,  meaning  a  cage.  The  term  means 
a  place  of  confinement  for  public  offenders.5 

GAOLER. —  See  the  titles  Escape,  vol.  11,  p.  258;  Prisons. 

GAOL  LIBERTIES  —  GAOL  LIMITS.  — See  the  title  ESCAPE,  vol.  11,  p.  269. 

GARBAGE.  —  Garbage  is  defined  as  that  which  is  purged  or  cleansed  away; 
the  bowels  of  an  animal ;  refuse  parts  of  flesh ;  offal ;  hence  the  refuse  and 
vegetable  matter  from  a  kitchen.6 

GARDEN.    (See  also  CURTILAGE,  vol.  8,  p.  527.)  —  A  garden  is  a  piece  of 


amount  of  the  fine,  without  consent.  Ervine 
v.  Com.,  5  Dana  (Ky.)  216. 

1.  Cruel  and  Unusual  Punishment.  —  Harper  v. 
Com.,  93  Ky.  290.  See  also  Vowells  v.  Com., 
84  Ky.  52;  and  the  title  Cruel  and  Unusual 
Punishment,  vol.  8,  p.  439. 

2.  Abatement  of  Nuisance.  —  Bollinger  v. 
Com.,  q3  Ky.  574.  See  the  title  Abatement 
or  Nuisances,  vol.  r,  pp.  76-78,  for  a  full 
treatment  of  this  question. 

A  Delay  of  Several  Days  after  the  defendant 
has  been  found  guilty,  and  after  a  motion  for 
a  new  trial  has  been  overruled,  does  not  pre- 
vent the  court  from  ordering  him  to  abate  the 
nuisance,  if  the  order  is  made  at  the  same 
term.    Bollinger  v.  Com.,  98  Ky.  574. 

Imprisonment  of  Defendant.  —  The  court  has  no 
power  to  commit  the  defendant  to  jail  imme- 
diately following  the  verdict  of  the  jury  and 
judgment  in  pursuance  thereof  for  fine  only, 
unless  and  until  he  had  disobeyed  the  order 
to  abite  the  nuisance.  Bollinger  v.  Com.,  98 
Ky.  574- 

Condemnation  and  Destruction  of  Gaming  Con- 
trivances. —  In  some  jurisdictions  the  statutes 
expressly  provided  for  the  condemnation,  for- 
feiture, and  destruction  of  contrivances  used 
and  intended  to  be  used  in  gaming.  See 
Debo  v.  Com.,  n  Ky.  L.  Rep.  413.  Perhaps 
this  may  be  authorized  at  common  law.  On 
this  question,  see  the  title  Abatement  of 
Nuisances,  vol.  1,  p.  78. 

3.  Cartwright  v.  Cartvvriglit,  18  Tex.  634.  A 
narrower  definition,  quoted  from  the  Insti- 
tutes of  the  Civil  Law  of  Spain,  is  given  in 
Cutter  v.  Waddingham,  225  Mo.  255,  viz. :  "All 
that  which  is  increased  or  multiplied  during 
marriage.  By  multiplied  is  understood  all 
that  is  increased  by  onerous  cause  or  title,  and 


not  that  which  is  acquired  by  a  lucrative  one." 

4.  Gangway.  —  Sangamon  Coal,  etc.,  Co.  v. 
Wiggerhaus,  122  111.  279.  In  this  case  it  was 
held  that  a  statute  providing  that  "  all  under- 
ground self-acting  or  engine  planes  or  gang- 
ways on  which  coal  cars  are  drawn  and  persons 
travel  shall  be  provided  with  some  proper 
means  of  signaling  between  the  stopping  places 
and  the  end  of  such  planes  or  gangways,  and 
sufficienl  places  of  refuge  at  the  sides  of  such 
planes  or  gangways  shall  be  provided  at  inter- 
vals of  not  more  than  twenty  feet  apart,"  ap- 
plied to  all  underground  self-acting  or  engine 
planes,  and  also  to  all  underground  gangways 
on  which  coal  cars  were  drawn  and  persons 
traveled,  whatever  the  motive  power  might  be. 

5.  Edgell  v.  Francis,  I  M.  &  G.  222,  39  E,  C. 
L.  422. 

Arson.  —  See  the  title  Arson,  vol.  2,  pp.  919, 

925,  933- 

6.  Municipal  Ordinances.  (See  also  the 
titles  Municipal  Corporations;  Police 
Power.)  —  Matter  of  Lowe,  54  Kan.  757.  a  case 
arising  on  the  construction  of  an  ordinance 
prescribing  the  duties  of  the  city  scavenger. 
See  also  Southern  Chemical,  etc.,  Co.  v.  Wolf, 
48  La.  Ann.  631. 

Garbage  is  defined  in  the  Century  Dictionary 
as  follows:  "  1.  Originally,  the  entrails  of 
fowls  and  afterward  of  any  animal;  now,  offal 
or  refuse  organic  matter  in  general;  especially 
the  refuse  animal  and  vegetable  matter  from  a 
kitchen.  2.  Any  worthless,  offensive  matter." 
St.  Louis  v.  Robinson,  135  Mo.  469,  and  in  this 
case  it  was  held  that  the  terms  garbage  and 
"  offal  "  as  used  in  a  city  ordinance  did  not  in- 
clude the  head,  feet,  and  bones  of  cattle  from 
which  the  flesh  and  skin  had  been  removed 
and  which  did  not  emit  any  offensive  odor. 
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Definition. 


ground  inclosed  and  cultivated  for  herbs  or  fruits  for  food  or  laid  out  for 
pleasure.1 


1.  Cooper  v.  Pearse,  (1896)  1  Q.  B.  566,  in 
which  case  it  was  held  that  a  piece  of  land, 
less  than  two  acres  in  extent,  occupied  by  a 
seedmm  for  the  purposes  ot  his  business,  and 
having  in  it  vegetables,  fruit  trees,  and  flower- 
ing plants,  which  he  sold,  was  not  cultivated 
as  a  garden.  See  also  Rex  v.  Hodges,  M.  & 
M.  34.1.  22  E.  C.  L.  330;  Ex  p.  Hammond,  9 
Jur.358. 

Highways.  (See  also  the  title  Highways.)  — 
A  statute  provided  that  no  public  or  private 
road  should  be  laid  out  through  any  garden 
without  the  consent  of  the  owner  thereof.  It 
was  held  that  the  statute  did  not  apply  to  all 
land  inclosed  with  the  garden,  but  that  the 
protection  extended  only  to  land  which  was  a 
part  of  the  cultivated  garden  actually  used  as 
such.  The  court  said:  "A  garden  is  a  piece 
of  ground  appropriated  to  the  cultivation  of 
herbs  or  plants,  fruits,  and  flowers.  It  is 
usually  a  small  plot  of  ground  near  a  d  welling- 
house,  and  used  in  connection  therewith.  To 
have  the  protection  of  this  statute  it  must  have 
been  cultivated  for  four  years.  It  is  not  suffi- 
cient that  the  land  is  inclosed  with  a  garden, 
but  it  must  be  a  part  of  a  cultivated  garden." 
People  v.  Highway  Com'rs,  57  N.  Y.  550. 

Homestead.  (See  also  the  title  Homestead.) 
—  In  holding  a  garden  exempt  as  part  of  a 
homestead,  the  court  said  in  Anderson  v.  Ses- 
sions, (Tex.  Civ.  App.  1899)  51  S.  W.  Rep.  876: 
"  We  think  that  the  use  of  a  lot  for  the  pur- 
pose of  raising srar-(Ze»  vegetables,  berries,  and 
fruits  for  the  family  table,  is  one  of  the  uses  to 
which  home  lots  are  usually  devoted.  It  is  a 
garden  as  the  term  is  understood  among  Tex- 
ans,  and  a  garden  in  a  Texas  town  or  village 
is  considered  as  much  a  part  of  the  home  as 
the  front  yard  or  the  back  yard  or  the  stables 
and  horse  lot,  and  the  writers  of  our  constitu- 
tion must  have  so  understood  it  and  intended 
it."    Citing  Waggener7/.  Haskell,  89  Tex.  435. 

Garden  Square.  —  In  Pella  v.  Scholle,  24  Iowa 
283,  it  was  held   that  the  words  "  garden 


square  "  marked  on  a  square  in  a  town  plat 
did  not  necessarily  imply  a  dedication  of  it  to 
the  public.  See  also  the  titles  Dedication, 
vol.  9,  pp.  23,  25,  61;  Parks  and  Public 
Squares. 

Garden  Seeds  are  "  seeds  used  either  for 
planting  or  sowing  in  the  gardens  adjacent  to 
dwelling  houses,  small  spaces  of  land,  and  in 
the  large  spaces  of  land  called  market  gar- 
dens, lying  about  cities  orother  large  places  of 
numerous  and  condensed  population."  The 
term  does  not  include  fiower  seeds.  Ferry  v. 
Livingston,  115  U.  S.  542,  uuotin°  decisions  of 
the  U.  S.  Treasury  Department,  and  holding 
that  beet  and  cabbage  seeds  are  within  the 
term  as  used  in  the  customs  laws,  but  turnip 
and  mangel-wurzel  seeds  are  not,  as  these  are 
generally  thesubject of  field  culture.  See  also 
Clay  v.  Magone,  40  Fed.  Rep.  230.  And  the 
title  Revenue  Laws. 

Sunday.  —  In  Com.  v.  Josselyn,  97  Mass.  411. 
it  was  held  that  an  averment  in  a  complaint 
that  the  defendant  hoed  on  the  Lord's  day  "  in 
his  field  "  was  supported  by  evidence  that  on 
the  Lord's  day  he  hoed  in  the  field  in  a  part  of 
his  garden.  The  court  said:  "The  defend- 
ant's exceptions  cannot  be  sustained.  The 
complaint  charged  him  with  working  on  the 
Lord's  day  by  hoeing  in  his  field;  and  the  evi- 
dence for  the  commonwealth  was  that  he  was 
hoeing  in  a  field  in  a  part  of  his  garden. 
There  is  no  variance.  Whether  a  garden  is 
always  a  field  or  not,  it  may  be  in  a  field;  and 
this  was.  The  complaint  was  sufficient,  and 
there  was  nothing  to  show  any  necessity  for 
the  defendant's  labor  on  that  day."  See  gen- 
erally the  title  Sunday. 

Garden  — Agriculture.  —  In  Simons  v.  Lovell, 
7  Heisk.  (Tenn.)  510,  it  was  held  that  a  person 
living  on  and  cultivating  as  a  garden  a  one- 
acre  lot,  raising  cabbages,  potatoes,  etc.,  and 
in  addition  following  the  occupations  of 
butcher  and  day  laborer,  was  not  engaged  in 
agriculture. 
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GARNISHMENT. 

By  Briscoe  Baldwin  Clark. 

L  Definitions,  738. 
IL  Origin  of  Garnishment,  739. 

IIL  General  Nature,  Object,  and  Operation  of  Process,  741. 

1.  Auxiliary  Remedy,  741. 

2.  Purely  Legal  Remedy,  742. 

3.  Whether  in  Rem  or  in  Personam,  742. 

4.  Garnishment  Proceedings  Matter  of  Remedy,  743. 

5.  Object  of  Proceeding,  744. 

6.  Operation  and  Effect,  744. 

a.  In  General,  744. 

b.  Securities  for  Indebtedness  of  Garnishee,  745. 

IV.  General  Rules  for  Construction  of  Garnishment  Statutes.  745. 
V.  Upon  What  Judgments  and  in  What  Causes  Garnishment  May  Be 
Had,  747. 

1.  Garnishments  upon  Judgments,  747. 

2.  Garnishment  under  Attachment,  748. 

VL  Grounds  for  Issuance  of  Writ,  750. 

1.  In  General,  750. 

2.  Garnishment  in  Aid  of  Execution,  750. 

3.  Garnishment  under  Attachment,  751. 

VIL  Against  Whom  Proceedings  May  Be  Instituted,  752. 
VIIL  Who  May  Take  Advantage  of  Process,  752. 
IX.  Affidavit,  Bond,  Summons  or  Writ,  and  Notice  to  Defendant,  753. 

1.  In  General,  753. 

2.  Affidavit,  753. 

3.  Bond,  754. 

4.  Writ  or  Summons,  755. 

5.  Notice  to  Principal  Defendant,  756. 

X.  Property  Subject  to  Garnishment,  757. 

1.  In  Ge?ieral,  757. 

2.  Privity  of  Contract,  757. 

3.  Credits,  758. 

a.  In  General,  758. 

b.  Credits  Not  Presently  Payable,  758. 

(1)  In  General,  758. 

(2)  Form  of  Judgment,  760. 

c.  Claims  Arising  under  Contracts  Not  Payable  in  Money 760. 

(1)  In  General,  760. 

(2)  Contracts  for  Personal  Services,  760. 

(3)  After  Breach,  761. 

(4)  Form  of  Judgment,  761. 

d.  Equitable  Claims,  761. 

(1)  In  General,  761. 

(2)  Claims  Arising  Out  of  Trusts,  762. 

e.  Claims  for  Unliquidated  Damages,  763. 

(1)  In  General,  763. 

(2)  Claims  for  Damages  Arising  Out  of  Torts,  763. 
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(3)  Claims  for  Damages  Arising  Out  of  Contracts,  764. 

(a)  In  General,  764. 

\b)  Demands  Ascertainable  from  Terms  of  Contract,  764. 

f.  Contingent  Claims,  765. 

(1)  In  General,  765. 

(2)  Uncompleted  Contracts,  766. 

(3)  Unearned  Salary,  766. 

4)  Rents  to  Accrue,  766. 

5)  Agreement  to  Indemnify,  767. 

(6)  Claims  under  Insurance  Policies,  767. 

(#)  Fire  Insurance,  767. 
(£)  Zz/>  Insurance,  767. 

(7)  Annuities,  767. 

(8)  Liability  Dependent  on  Collection  of  Indebtedness  of  Third 

Person,  768. 

(9)  Indebtedness  Recoverable  by  Defendant  Only  A fter  Demand, 

768. 

(10)  Contingency  Must  Affect  Ultimate  Liability,  769. 

g.  Indebtedness  Evidenced  by  Negotiable  Paper,  770. 

(1)  Before  Maturity,  770. 

(a)  In  General,  770. 

(b)  Garnishment  Subject  to  Rights  of  Subsequent  Indor- 

sees, 771. 

{c)  Express  Statutory  Enactments,  772. 
(d)  Negotiable  Paper  Effectually  Controlled  by  Maker, 
773- 

(2)  After  Maturity,  773. 

(a)  In  General,  773. 

lb)  Burden   of  Proof  as  to  Transfer  Before  Ma- 
turity, 774. 

(3)  Indemnification  of  Maker  of  Negotiable  Paper,  774. 
k.  Indebtedness  upon  Which  Actions  Are  Pending,  775. 

(1)  New  England  Rule,  775. 

(2)  General  Rule,  775. 

(3)  Garnishment  Proceedings  and  Action  Pending  Must  Be 

Before  Same  Court,  776. 

(4)  Pendency  of  Previous  Garnishment  Suits,  776. 

i.  Indebtedness  on  Which  Judgment  Has  Been  Recovered,  tjj. 

(1)  In  General,  777. 

(2)  Judgment  in  Different  Jurisdiction  or  Court,  yjj. 
J.  Stockholder's  Liability  on  Subscriptions,  778. 

(1)  In  General,  778. 

(2)  Subscriptions  Paid  For  in  Property  at  Fictitious  Valuation, 

780. 

(3)  Paid-up  Stock  Issued  on  Payment  of  Less  than  Par  Value, 

780. 

(4)  Subscriptions  to  Corporate  Bonds,  780. 

(5)  Property  of  Corporation  in  Possession  of  Stockholder,  780. 
k.  Indebtedness  to  Municipal  Corporations,  780. 

(1)  In  General,  780. 

(2)  Public  Revenues,  780. 

/.  Indebtedness  to  Decedents'  Estates,  781. 

m.  Indebtedness  Owing  from  Decedent's  Estates,  Legacies,  and  Dis- 
tributive Shares,  781. 
n.  Assumption  of  or  Agreement  by  Garnishee  to  Pay  Debt  Owing 
by  Another,  782. 

(1)  Garnishment  by  Creditors  of  Original  Creditor,  782. 

(2)  Garnishment  by  Creditors  of  Original  Debtor,  783. 

o.  Wages  of  Minor —  Garnishment  by  Creditors  of  Parent,  783. 
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p.  Indebtedness  to  Wife  —  Garnishment  by  Creditors  of  Husband, 

7«4- 

q.  Indebtedness  Secured  by  Collaterals  or  Liens,  785. 

r.  Wages  Payable  in  Advance,  785. 

s.   Wages  of  Seamen,  786. 

/.  Widow's  Allowance,  786. 

u.  Salaries  of  Public  Officers,  786. 

v.  Garnishable  Character  of  Debt  as  Determined  by  Time  of  Serv- 
ice of  Writ  or  Time  of  Answer,  786. 

4.  Property,  Goods,  and  Effects,  787. 

a.  In  General,  787. 

b.  Chose s  in  Action,  787. 

(1)  General  Rule,  787. 

(2)  Minority  Rule,  789. 

(3)  Intangible  Legal  Obligations,  790. 

c.  Property  Transferred  in  Fraud  of  Creditors,  79a 

(1^  In  General,  790. 

(2)  Statutory  Provisions,  792. 

(3)  Property  Obtained  from  Defendant  by  Fraud,  79a 

(4)  Fraudulent  Conveyance  of  Land,  792. 

(5)  Estoppel  to  Deny  Validity  of  Transfer,  793. 

(6)  What  Constitutes  Fraudulent  Conveyance  or  Transfer,  793, 

(7)  Liability  of  Fraudulent  Vendee,  793. 

d.  Property  Held  under  Pledge,  Mortgage,  or  Other  Lien,  793. 

(1^  In  General,  793. 

(2)  Unrecorded  Mortgages,  794. 

(3)  Surplus  After  Sale,  795. 

(4)  Statutory  Provisions,  795. 

(5)  Possession  by  Mortgagee  Essential  to  Liability,  796. 

e.  Stock  in  Corporations,  796. 

(1)  Corporation  as  Garnishee,  796. 

(2)  Depositary  of  Stock  Certificate  as  Garnishee,  797. 

f.  Property  Capable  of  Direct  Attachment,  797. 

g.  Property  Acquired  by  Garnishee  by  Trespass,  797. 

5.  Plurality  of  Defendants  — ■  Indebtedness  Owing  to  Part  Only,  797. 

6.  Indebtedness  or  Property  in  Which  Others  than  Defendant  Have  Inter' 

ests,  798. 

a.  Indebtedness,  798. 

b.  Property  Belonging  to  Cotenants  and  j^oint  Tenants,  798. 

c.  Indebtedness  and  Properly  of  Partnership,  798. 

(1)  Indebtedness,  798. 

(2)  Property  Belonging  to  Partnership,  799. 

(3)  After  Dissolution  and  Settlement  of  Partnership,  799. 

7.  Garnishment  of  Credits  or  Property  as  Affected  by  Situs,  800. 

a.  Property  in  Hands  of  Garnishee,  800. 

b.  Debts  Owing  by  Garnishee,  801. 

(1)  In  General,  801. 

(2)  Debts  Owing  by  Resident  Garnishee  to  Nonresident  Defend- 

ant, 801. 

(3)  Debts  Payable  by  Nonresidents  to  Nonresidents,  803. 

(4)  Place  of  Payment  as  Affecting  Liability  of  Debt  to  Gar- 

nishment, 804. 

(5)  Debts  Garnishable  Wherever  Garnishee  Could  Be  Sued  by 

Defendant,  805. 

(6)  Hardship  Resulting  from  Conflict  of  Decisions,  805. 

8.  Liability  to  Garnishment  as  Affected  by  Title,  805. 

9.  Property  in  Custodia  Legis,  806. 

10.  Real  Estate  Vested  in  Garnishee,  807. 

11.  Statutory  Exemptions,  807. 
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XL  Who  May  Be  Summoned  as  Garnishee,  808. 

1.  In  General,  808. 

2.  Persons  Non  Sui  "Juris,  808. 

3.  Husband  or  Wife  of  Defendant  as  Garnishee,  808. 

4.  Plaintiff  as  Garnishee,  809. 

5.  Defendant  as  Garnishee,  809. 

6.  Common  Carriers,  810. 

a.  Property  in  Transit,  810. 

b.  Property  Not  in  Transit,  810. 
y.  Corporations,  810. 

a.  Private  Corporations,  810. 
Public  Corporations,  811. 
(1)  /a  General,  811. 

(a)  Minority  Rule,  811. 
(£)  General  Rule,  812. 

2)  Application  of  Rule  to  Specific  Corporations,  812. 

3)  Right  of  Corporation  to  Waive  Exemption,  813. 

(4)  Officers  of  Public  Corporations,  814. 

(5)  Statutory  Changes,  814. 

8.  National  and  State  Governments  and  Their  Officials,  814. 

9.  Nonresidents,  815. 
<x.  Individuals,  815. 
£.  Foreign  Corporations,  816. 

(1)  /«  General,  816. 

2)  Corporations  Doing  Business  in  State,  816. 

3)  Interstate  Corporations,  817. 
(4)  Corporations  Incorporated  by  Federal  Government,  817. 

10.  Persons  Holding  as  Agents  of  the  Law,  817. 
«.  /«  General,  817. 

Particular  Persons  Holding  as  Agents  of  the  Law,  819. 

(1)  Guardians,  819. 

(2)  Attorneys  at  Law,  819. 

(3)  Justices  of  the  Peace,  S20. 

(4)  Commissioners,  Masters,  and  Registers  in  Chancery,  820. 

(5)  Receivers,  821. 

(6)  Trustees  Appointed  by  Courts  of  Equity,  822. 

(7)  Assignees  in  Bankruptcy,  823. 

(8)  Assignees  in  Insolvency,  823. 

(9)  Clerks  of  Courts,  824. 

(10)  Sheriffs  and  Similar  Officers,  825. 
(o)  /a  General,  825. 
(£)  Limitation  to  General  Rule,  826. 
(^)  Statutory  Changes,  827. 

Money  and  Property  Taken  from  Prisoners,  827. 
ca.  General  Rule,  827. 

Minority  Rule,  828. 
r*.  Limitations  to  Minority  Rule,  828. 

(11)  Executors  and  Administrators,  828. 
(0)  />z  General,  828. 
(3)  Limitations  to  Rule,  830. 

(V)  Statutory  Provisions  for  Summoning  Executors  and 
Administrators  as  Garnishees,  830. 
Refunding  Bond,  83 1. 
(<r)  7V/«<?  <?/  Service  of  Process,  831. 
(/)  Determining  Garnishee's  Liability,  831. 

11.  Agents  of  Principal  Defendant,  831. 
a.       General,  831. 

Possession  as  Servant,  831. 
<r.  Employees  and  Officers  of  Corporations,  832. 

<aT.  Charging  Agent  as  Garnishee  of  Creditors  of  His  Principal,  832. 
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XH  General  Liability  of  Garnishee,  833. 

1.  In  General  833. 

2.  As  Affected  by  Grounds  on  Which  Writ  Is  Issued,  834. 

3.  As  Determined  by  Circumstances  Existing  at  Time  of  Service  of  Gar~ 

nishment,  835. 

4.  Discharge  of  Garnishee's  Liability  to  Defendant  Before  Service  of 

Writ,  836. 

5.  Liability  of  Garnishee  for  Interest,  837 

a.  To  Plaintiff,  837. 

(1)  Interest  During  Time  Preceding  Service  of  Writ,  837. 

(2)  Interest  During  Time  Following  Service  of  Writ,  837. 

b.  To  the  Defendant,  838. 

6.  Character  of  Possession  Necessary  to  Charge  Garnishee,  840. 

a.  In  General,  840. 

b.  Control  Must  Be  Independent  of  Defendant,  841. 

c.  Personal  Custody,  841. 

d.  Legal  Right  to  Take  Possession,  841. 

e.  Manner  in  Which  Possession  Was  Acquired,  842. 

7.  Liability  as  Affected  by  Events  Occurring  After  Service  of  Writ,  842. 

a.  In  General,  842. 

b.  Payment  and  Surrender  of  Property  by  Garnishee,  843. 

(1)  In  General,  843. 

(2)  Ignorance  of  Garnishee  as  to  Service  of  Writ,  843. 

(3)  Ignorance  of  Identity  of  Defendant,  844. 

(4)  Ignorance  of  Defendant 's  Right  to  Funds  or  Property  in 

Hands  of  Garnishee,  844. 

(5)  Payment  or  Surrender  of  Property  under  Legal  Coercion, 

844. 

8.  Liability  Limited  by  Amount  of  Plaintiff's  Claim  against  Defendant, 

845- 

xm  Garnishee's  Eight  of  Set-off,  Recoupment,  and  Retainer,  845. 

I;  Right  of  Set-off,  845. 

a.  In  General,  845. 

b.  What  May  Be  Subject  of  Set-off,  846. 

(1)  In  General,  846. 

(2)  Must  Be  Subsisting  Cause  of  Action,  846. 

(3)  Claims  Maturing  After  Service  of  Garnishment,  847 

(4)  Unliquidated  Damages,  848. 

(5)  Equitable  Claims,  848. 

(6)  Mutuality,  848. 

c.  Possession  by  Garnishee  of  Property  Belonging  to  Defendant,  849. 

2.  Recoupment,  850. 

3.  Right  of  Retainer,  850. 

XIV.  Defenses  Available  to  Garnishee,  85a 

1.  In  General,  850. 

2.  Irregularities  in  Proceedings,  852. 

a.  Garnishment  under  Attachment,  852. 

b.  Garnishment  in  Aid  of  Execution,  853. 

3.  Defendant 's  Exemption  Rights  as  Defense,  854. 

XV.  Duty  of  Garnishee  to  Defendant,  855. 

1.  In  General,  8515. 

2.  Duty  of  Garnishee  in  Regard  to  Defendant 's  Exemption  Rights,  855. 

XVL  Assignments  by  Defendant,  857. 

1.  In  General,  857. 

a.  Prior  Assignments,  857, 

b.  Subsequent  Assignments,  858. 

2.  Particular  Assignments,  858. 

a.  Assignments  as  Securities,  858. 
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b.  Voidable  Assignments,  859. 

c.  Conditional  Assignments,  859. 

d.  Assignments  for  Benefit  of  Creditors,  859. 

e.  Foreign  Assignments,  860. 

f.  Partial  Assignments,  860. 

g.  Invalid  and  Fraudulent  Assignments,  860. 
Property  Assignable,  861. 

What  Constitutes  an  Assignment,  861. 

a.  In  General,  861. 

b.  Notice  to  Garnishee  of  Assignment,  861. 

(1)  In  General,  861. 

(2)  Where  Plaintiff  in  Garnishment  Has  Knowledge  of  Prior 

Assignment,  862. 

(3)  Indebtedness  Transferable  by  Delivery  of  Evidence  of 

Indebtedness,  862. 

(4)  Transfer  of  Negotiable  Instruments  Before  Maturity,  863. 

(5)  Notice  in  Time  to  Enable  Garnishee  to  Protect  Himself, 

863. 

(6)  Character  and  Sufficiency  of  Notice,  863. 

(a)  In  General,  863. 

(b)  By  Whom  Given,  864. 
(^)    To  Whom  Given,  864. 

c.  Acceptance  by  or  Assent  of  Assignee  to  Assignment,  865. 

d.  Recording  Assignment  of  Earnings  or  Wages,  S65. 

5.  Duty  of  Garnishee  to  Disclose  Assignment,  866. 

6.  Proof  of  and  Contesting  Assignment,  866. 

XVII.  Peioeities  and  Lien  of  Gaenishment,  867. 

Priorities,  867. 

a.  In  General,  867. 

b.  As  Between  Garnishing  Creditors,  868. 

(1)  In  General,  868. 

(2)  Intervention  by  Junior  Garnishing  Creditor,  869. 

(3)  Protection  of  Garnishee,  869. 

(a)  Payment  to  Garnishing  Creditor,  869. 

Slaying   Proceedings  in   Subsequent  Garnishment 
Proceedings,  870. 
2.  Lien  of  Garnishment,  871. 

XVIII.  Effect  of  Gaenishment  upon  Other  Proceedings  Against  Garnishee, 

872. 

1.  In  General,  872. 

2.  Upon  Subsequent  Action  by  Defendant,  872. 

a.  Ground  for  Abatement,  872. 

b.  Ground  for  Continuance,  872. 

c.  As  Stay  of  Execution,  873. 

d.  As  Bar  to  Subsequent  Action,  873. 

e.  Garnishment  Pending  in  Foreign  Jurisdiction,  873. 

f.  Want  of  Jurisdiction  in  Garnishment  Proceedings,  874. 

3.  Upon  Prior  Action  by  Defendant,  874. 

4.  Upon  Actions  by  Third  Persons,  875. 

XIX.  Judgment  Charging  Garnishee  as  a  Defense,  875. 

1.  As  Between  Defendant  and  Garnishee,  875. 

a.  In  General,  875. 

b.  Necessity  for  Satisfaction  of  Judgment,  877. 

c.  When  Payment  by  Garnishee  Is  Authorized,  878. 

d.  Medium  of  Payment,  879. 

2.  As  Between  Garnishee  and  Third  Persons,  880. 

a.  In  General,  880. 

b.  Persons  Claiming  Through  Defendant,  880. 

(1)  I11  General,  880. 
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(2)  Full  Disclosure  by  Garnishee  of  Equitable  Assignment,  88a. 

(3)  Notice  to  Equitable  Assignee  to  Defend,  883. 
c.  Third  Persons  Made  Parties,  883. 

3.  As  Between  Plaintiff  and  Defendant,  884. 

4.  Defects  in  Proceedings  as  Affecting  Availability  Thereof  as  Defense, 

884. 

a.  Defects  Affecting  Jurisdiction,  884. 

(1)  In  General,  884. 

(2)  Presumption  in  Favor  of  Jurisdiction,  885. 

b.  Defects  Not  Affecting  Jurisdiction,  886. 

5.  Judgment  in  Garnishment  Proceedings  as  Res  Judicata,  886. 

a.  As  Between  Plaintiff  and  Garnishee,  886. 

b.  As  Between  Garnishee  and  Defendant,  887. 

6.  Proving  Judgment,  888. 

XX.  Care,  Custody,  and  Control  of  Property,  888. 

1.  Garnishee  s  Bight  to  Retain  Possession,  888. 

2.  Pay?nent  into  Court,  888. 

3.  Property  Abandoned  by  Garnishee,  889. 

tcxit  Dissolution  of  Garnishment  and  Discharge  of  Garnishee,  889. 

1.  Who  May  Move  for  Dissolution  or  Discharge,  889. 

2.  Grounds  for  Dissolution  or  Discharge,  890. 

a.  In  General,  890. 

b.  Delay  in  Proceedings,  891. 

c.  Death  of  Parties,  891. 

(1)  Death  of  Plaintiff,  891. 

(2)  Death  of  Defendant,  891. 

(3)  Death  of  Garnishee,  891. 

d.  Dissolution  by  Bond,  892. 

(1)  In  General,  892. 

(2)  Construction  of  Statutes,  893. 

(3)  Form  and  Sufficiency  of  Bond,  893. 

(4)  Liabilities  on  Dissolution  Bond,  893. 

{a)  In  General,  893. 

(ff)  Bond  Conditioned  to  Pay  Judgment  Recovered 

Against  Defendant,  893. 
(<r)  Bond  Conditioned  to  Pay  Judgment  Rendered 

Against  Garnishee,  894. 

(5)  Recovery  on  Bond,  894. 

e.  Insolvency  and  Bankruptcy,  894. 

XXU  Right  to  and  Liability  of  Garnishee  for  Costs,  895. 

1.  When  Liable  for  Costs,  895. 

a.  In  General,  895. 

b.  Contest  as  to  Extent  of  Garnishee's  Liability,  895. 

c.  Unnecessary  Litigation,  896. 
a.  When  Entitled  to  Costs,  896. 

3.  Items  Allowable  to  Garnishee,  897. 

a.  I?i  General,  897. 

b.  Expenses  for  Travel  and  Attendance,  898. 

c.  Attorneys'  Fees,  898. 

4.  Who  Liable  to  Garnishee  for  Costs,  900. 

5.  Review  of  Allowance  or  Disallowance,  900. 

XXHL  Appeals,  901. 

1.  Right  of  Appeal,  901. 

a.  In  General,  901. 

b.  Plaintiff's  Right  of  Appeal,  901. 

c.  Defendant 's  Right  of  Appeal,  901. 

d.  Garnishee's  Right  of  Appeal,  902. 

e.  Claimant's  Right  of  Appeal,  902. 
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2.  Appealable  Orders  and  Judgments,  903. 

a.  In  General,  903. 

b.  What  Are  Final  Orders  or  Judgments,  903. 

(1)  In  General,  903. 

(2)  Judgments  as  to  Garnishee 's  Liability,  903. 

(3)  Orders  for  Payment  into  Court,  903. 

(4)  Motions  to  Discharge  Garnishment  Proceedings,  904. 

(5)  Orders  in  Regard  to  Filing  and  Amending  Pleadings,  904. 

(6)  Judgments  for  Costs,  904. 

(7)  Order  for  Restoration  of  Money  Received  by  Plaintiff,  904. 

(8)  Orders  in  Regard  to  Ititerrogatories,  904. 

(9)  Order  for  Final  Judgment,  905. 

(10)  Order  May  Be  Final  as  to  One  While  Not  Final  as  to 

Another,  905. 

(11)  Motion  to  Set  Aside  Final  Order,  905. 

3.  Review  on  Appeal,  905. 

XXIY.  Adverse  Claimants,  906. 

1.  In  General,  906. 

2.  Right  of  Adverse  Claimant  to  Intervene,  906. 

a.  Right  Dependent  upon  Statutory  Authority,  906. 

b.  Statutory  Provisions  for  Intervention,  907. 

c.  Time  of  Intervention,  907. 

d.  Imposing  Conditions  on  Intervener,  907. 

3.  Plaintiff '  s  Right  to  Interplead  Claimant,  908. 

a.  In  General,  908. 

b.  Duty  of  Plaintiff  to  Cite  In  Claimant,  908. 

4.  Right  of  Garnishee  to  Interplead  Claimant,  909. 

5.  Right  of  Defendant  to  Interplead  Claimant,  909. 

6.  Right  of  Court  ex  Mero  Motu  to  Interplead  Claimant,  909. 

7.  Determination  of  Claimant 's  Claim,  910. 

a.  Issue  Is  Between  Claimant  and  Plaintiff,  910. 

b.  Claimant  Can  Recover  Only  on  Strength  of  His  Own  Title,  910. 

c.  Right  to  Jury  Trial,  911. 

d.  Evidence,  911. 

(1)  In  General,  911. 

(2)  Burden  of  Proof,  912. 

e.  Judgment,  912. 
f.  Costs,  913. 

8.  Effect  of  Judgment  upon  Subsequent  Liability  of  Garnishee  to  Claim- 

ant, 913. 

XXV.  Wrongful  and  Malicious  Garnishment,  914. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  Encyclopaedia  of  Pleading  and  Practice, 
vol.  9,  p.  805. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work :  ATTACHMENT,  vol.  3,  p.  181;  EXECU- 
TIONS, vol.  11,  p.  604;  EXEMPTIONS  (FROM EXECUTION),vo\.  12, 
p.  59;  INSOLVENCY  AND  BANKRUPTCY  ;  SUPPLEMENTARY 
PROCEEDINGS. 

I.  Definitions  —  Garnishment.  —  Garnishment  is  a  proceeding  in  the  nature 
of  an  attachment  or  execution  by  means  of  which  credits,  pioperty,  or  effects 
of  a  debtor  in  the  hands  of  a  third  person  may  be  subjected  to  the  payment  of 
the  claims  of  the  creditors  of  such  debtor.1    The  proceeding  is  generally 


1.  Garnishment  Defined.  —  Central  Trust  Co.  Montgomery  Gas  Light  Co.  v.  Merrick,  61  A!a. 
■v.  Chattanooga,  etc.,  R.  Co.,  68  Fed.  Rep.  685;      534;  Henry  v.  Murphy,  54  Ala.  246;  McGarry 
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spoken  of  ao  a  mode  of  attachment  or  execution,1  but  differs  therefrom  in  two 
important  particulars,  to  wit :  in  the  case  of  garnishment  no  actual  possession 
of  the  property  in  the  hands  of  the  garnishee  is  taken,2  and  as  a  rule  no  specific 
lien  is  acquired  upon  the  property  or  credits  in  the  hands  of  the  garnishee.3 

Trustee  Process.  — ■  In  most  of  the  New  England  states  the  process  of  garnish- 
ment is  denominated  the  trustee  process.4 

Factorizing  Process.  —  And  in  Connecticut  the  process  is  called  factorizing.5 

Garnishor.  —  The  term  "garnishor"  has  been  applied  by  some  courts  to 
designate  the  plaintiff  at  whose  suit  the  writ  of  garnishment  is  issued.6 

Garnishee.  —  The  garnishee  is  the  person  in  whose  hands  the  property  or 
effects  of  the  principal  defendant  are  attached.7  In  those  New  England  states 
wherein  garnishment  is  denominated  trustee  process,  and  in  Connecticut 
wherein  it  is  denominated  factorizing,  such  person  is  called  the  trustee  or  the 
factor  respectively. 

The  Defendant.  —  The  defendant,  properly  so  called,  is  the  party  whose  prop- 
erty or  effects  in  the  hands  of  the  third  person,  the  garnishee,  are  sought  to 
be  reached,  and  not  such  third  person  or  garnishee.8 

Etymology  of  Terms.  —  The  terms  "garnishment,  garnishor,  and  garnishee" 
are  derived  from  the  Norman  French  garnir,  meaning  to  warn,9  and  garnish- 
ment seems  to  have  originally  meant  any  kind  of  notice  to  the  opposite  party 
in  a  proceeding.10 

II.  Origin  of  Garnishment  —  a  statutory  Proceeding  —  united  states.  —  The  pro- 
cess of  garnishment  as  it  now  obtains  in  the  United  States  is  a  purely  statutory 
proceeding  and  is  unknown  to  the  common  law  as  it  exists  in  the  United 
States.11  In  the  seventeenth  and  eighteenth  centuries  the  need  of  relief  against 

v.  Lewis  Coal  Co.,  93  Mo.  237,  3  Am.  St.  Rep. 
522;  American  Cent.  Ins.  Co.  v.  Hettler,  37 
Neb.  849. 

1.  A  Mode  of  Attachment  or  Execution  —  Eng- 
land.—  Baynard  v.  Simmons,  5  El.  &  Bl.  59, 
85  E.  C.  L.  59;  Emanuel  v.  Bridger,  L.  R.  9 
Q.  B.  286. 

United  States.  —  Central  Trust  Co.  v.  Chat- 
tanDoga,  etc.,  R.  Co.,  68  Fed.  Rep.  6S5. 

Alabama.  —  Barber  v.  Ferrill,  57  Ala.  446. 

Arkansas.  —  Probst  v.  Scott,  31  Ark.  656. 

Georgia.  —  Western  R.  Co.  v.  Thornton,  60 
Ga.  306. 

Illinois.  — Gregg  v.  Savage,  51  111.  App.  281. 

Iowa. — Woodward  v.  Adams,  9  Iowa  474; 
Van  Fossen  v.  Anderson.  8  Iowa  251. 

Kansas.  —  Beaner  v.  Winter,  41  Kan.  596. 

Louisiana.  —  State  Nat.  Bank  v.  Boatner,  39 
La.  Am.  843. 

Michigan.  —  Bsthel  v.  Chipman,  57  Mich. 
379;  Maynards  v.  Cornwell,  3  Mich.  309. 

Missouri. — Tinsley  v.  Savage,  50  Mo.  141; 
Pritchard  v.  Toole,  53  Mo.  356. 

Nebraska. — Amsrican  Cent.  Ins.  Co.  v. 
Hettler,  37  Neb.  849. 

Tennessee.  — Arnold  v.  Linaweaver,  3  Head 
(Tern.)  51,  75  Am.  Dec.  757. 

Virginia.  —  Bickle  v.  Chrisman,  76  Va.  678. 

Wisconsin.  —  Steen  v.  Norton,  45  Wis.  412. 

2.  See  infra,  this  title,  Care,  Custody,  and 
Control  of  Property. 

A  garnishment  proceeding,  while  it  accom- 
plishes the  purpose  of  an  attachment  or  an  ex- 
ecution, is  in  no  sense  a  levy  upon  property. 
It  is  a  judicial  proceeding  by  which  a  new 
judgment  is  obtained.  Illinois  Glass  Co.  v. 
Holman,  19  111.  App.  30. 

3.  McConnell  v.  Denham,  72  Iowa  494.  See 
infra,  this  title.  Priorities  and  Lien  of  Garnish- 
ment. 


4.  Trustee  Process.  —  Dane's  Abr.,  c.  192;  Mc- 
Connell on  Trustee  Process  1;  Cushing  on 
Trustee  Process  4-16;  2  Kent's  Com.  403,  note 
a;  Bouv.  L.  Diet.,  tit.  Trustee  Process;  Burr. 
L.  Diet.,  tit.  Trustee  Process;  2  Wade  on 
Attachment,  §  325. 

5.  Factorizing  Process.  —  2  Wade  on  Attach- 
ment, §325;  McConnell  on  Trustee  Process  1, 
note  4. 

6.  Garnishor.  —  In  re  Combined  Weighing, 
etc.,  Mach.  Co.,  43  Ch.  D.  99;  North  Chicago 
Rolling  Mill  Co.  v.  St.  Louis  Ore,  etc.,  Co.,  152 
U.  S.  596. 

7.  Garnishee.  —  Sweet's  L.  Diet.,  tit.  Gar- 
nishee; Bouv.  L.  Diet.,  tit.  Garnishee;  Code 
Ala.  (1896),  §  2171;  Welsh  v.  Black  well,  14 
N.  J.  L.  348. 

"A  garnishee  is  a  trustee,  or  one  warned 
by  legal  process  in  respect  to  the  interest  of 
third  parties  in  property  held  by  him."  Smith 
v.  Miln,  Abb.  Adin.  380. 

8.  The  Defendant.  —  Robertson  v.  Beall,  10 
Md.  125. 

9.  Etymology  of  Word.  —  Sweet's  L.  Diet. 

10.  Sweet's  Law  Diet.,  citing  Marshe's  Case, 
1  Leon.  325. 

11.  Exists  in  United  States  Essentially  as  a  Stat- 
utory Remedy —  United  Stales.  —  Picquet  v. 
Swan,  4  Mason  (U.  S.)  443;  Fisher  v.  Con- 
sequa,  2  Wash.  (U.  S.)  382. 

Alabama.  —  White  v.  Simpson,  107  Ala.  386; 
Jones  v.  Crews,  64  Ala.  368;  Lehman  v.  Hud- 
mon,  79  Ala.  532,  85  Ala.  135;  Adams  v. 
Creen,  100  Ala.  218;  Porter,  etc.,  Hardware 
Co.  v.  Perdue,  105  Ala.  293,  53  Am.  St.  Rep. 
124;  Lady  Ensley  Furnace  Co.  v.  Rogan,  95 
Ala.  594;  Gadsden  First  Nat.  Bank  v.  Dunn, 
102  Ala.  204;  Henderson  v.  Alabama  Gold  L. 
Ins.  Co.,  72  Ala.  32. 
Arkansas.  —  King  v.  Payan,  18  Ark.  583. 
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absent  and  absconding  debtors  gave  occasion  for  the  enactment,  in  some  of 
the  provinces,  of  statutes  providing  for  the  attachment  of  credits  or  effects  of 
a  debtor  in  the  hands  of  a  third  person,1  and  the  proceeding  is  now  authorized 
by  statutes  in  nearly  all  of  the  several  states  of  the  Union.58 

Custom  of  London.  — ■  Under  the  custom  of  London  there  existed  a  proceeding 
by  foreign  attachment  by  which  citizens  of  London  were  enabled  to  pursue 
the  effects  and  credits  of  a  nonresident  in  the  hands  of  third  persons,3  and  it 
has  been  said  that  this  custom  was  traceable  to  an  ancient  Roman  practice 
whereby  the  effects  of  a  person  who  lurked  at  home  to  elude  a  prosecution 
were  put  into  the  possession  of  the  prosecutor.4  While  this  custom  has  never 
existed  in  the  United  States  as  a  common-law  remedy,  still  the  remedy  of 
garnishment,  as  given  by  the  statutes  of  the  several  states,  is  undoubtedly 
based  thereon.5 

England.  —  In  England,  by  a  statute  enacted  in  1854,  attachment  of  debts 
due  a  defendant  in  a  superior  court  was  authorized,  and  in  1867  authority  to 
issue  the  process  was  extended  to  the  county  courts.6 


California.  — Grisvvold  v.  Sharpe,  2  Cal.  17. 

Delaware.  —  Pennsylvania  Steel  Co.  v.  New 
Jersey  Southern  R.  Co.,  4  Houst.  (Del.)  572. 

Illinois. — Cariker  v.  Anderson,  27  111.  358; 
Bigelow  v.  Andress,  31  111.  322;  Bartell  v. 
Bauman,  12  III.  App.  450;  Hay  wood  v.  Collins, 
60  111.  328;  Hannibal,  etc.,  R.  Co.  v.  Crane, 
102  111. ,249,  40  Am.  Rep.  581. 

Michigan.  —  Sievers  v.  Woodburn,  Sarven 
Wheel  Co.,  43  Mich.  275;  Ford  v.  Detroit  Dry 
Dock  Co.,  50  Mich.  3^8;  Iron  Cliffs  Co.  v. 
Lahais,  52  Mich.  394;  Thurston  v.  Prentiss,  1 
Mich.  194;  Maynards  v.  Cornwell,  3  Mich.  309; 
Weimeister  v.  Manville,  44  Mich.  408;  Folkerts 
7'.  Standish,  55  Mich.  463. 

Missottri.  —  Lackland  v.  Garesche,  56  Mo. 
267. 

Nebraska.  —  State  v.  Duncan,  37  Neb.  631. 
New  Jersey.  —  Welsh  v.  Blackwell,  14  N.  J. 
L.  344- 

Ohio.  —  Carper  v.  Richards,  13  Ohio  St.  219. 

Oregon.  —  Case  v.  Noyes,  16  Oregon  329. 

Vermont.  —  Rindge  v.  Green,  52  Vt.  204. 

Wisconsin.  —  Wells  v.  American  Express 
Co.,  55  Wis.  23,  42  Am.  Rep.  695;  McDonald 
v.  Vinette,  58  Wis.  619. 

Compare  Cahoon  v.  Levy,  5  Cal.  294,  in  which 
it  was  said  that  the  doctrine  of  garnishment  is 
part  of  the  common  law  derived  from  the  cus- 
tom of  London,  and  although  it  is  here  par- 
tially regulated  by  statute,  it  is  not  the  less  a 
common-law  proceeding.  And  to  the  same 
effect  see  Hepburn's  Case,  3  Bland  (Md.)  119. 

Chancery  Garnishment.  —  In  King  v.  Payan, 
18  Ark.  583,  Hanly,  J.,  said:  "  Judicial  gar- 
nishment at  law  is  a  creature  of  the  statute 
which  authorizes  it;  but  the  remedy  by  gar- 
nishment or  sequestration  is  one  which  has 
been  exercised  by  the  courts  of  chancery,  we 
may  say,  immemorially,  or  at  least  from  a 
very  remote  period." 

1.  Early  Existence  of  Remedy.  —  In  Massachu- 
setts the  trustee  process  had  its  origin  in  the 
statute  of  1794,  c.  65,  which  provides  that  any 
creditor  entitled  to  an  action  against  his  debtor, 
"  having  any  goods,  effects,  or  credits,  so  in- 
trusted or  deposited  in  the  hands  of  others  that 
the  same  cannot  be  attached  by  the  ordinary 
process  of  law,  may  cause  not  only  the  goods 
and  estate  "  of  the  debtor  to  be  attached  in  his 
own  hands  or  possession,  etc.,  but  aiso  all  his 


s,  effects,  and  credits  so  intrusted  and 
deposited,  etc.,  by  an  original  writ,  by  which 
the  debtor  and  the  supposed  trustee  are  sum- 
moned to  appear  and  answer  to  the  suit  in  the 
manner  prescribed  by  the  act.  Picquet  v. 
Swan,  4  Mason  (U.  S.)  443. 

In  Maryland,  it  is  said,  the  mode  of  proceed- 
ing by  attachment  to  obtain  satisfaction  from 
property  found  there,  belonging  to  a  nonresi- 
dent debtor,  was  certainly  established  as  early 
as  1647,  if  not  earlier.  Hepburn's  Case,  3 
Bland  (Md.)  119. 

The  Object  of  the  Early  Statutes  was  to  subject 
the  effects  of  absent  debtors  to  the  payment  of 
their  debts.  Barnet's  Case,  1  Dall.  (Pa.)  152; 
Campbell  v.  Morris,  3  Har.  &  M.  (Md.)  535. 
See  also  Ancient  Charters  and  Laws  Mass. 
Bay,  c.  267;  Dane's  Abr.,  c.  192,  art.  2. 

In  Connecticut  the  early  statutes  seem  to 
have  been  enacted  for  the  purpose  of  enabling 
creditors  to  reach  property  that  had  been 
fraudulently  transferred.  In  the  preamble  of 
the  first  statute  of  that  state  it  is  stated  to  be 
an  act  "  for  the  better  preventing  fraud  and 
deceit,  sometimes  designed  and  practiced  by 
ill-minded  debtois,  who  betrust  their  goods, 
estate,  or  effects  in  the  hands  of  others,  with 
intent  to  reserve  and  receive  the  same  to  their 
own  use,  and  thereby  defeat  their  creditors  of 
their  just  dues."  Treadway  v.  Andrews,  20 
Conn.  392. 

In  2  Kent's  Com.  403,  note  a,  will  be  found 
a  summary  of  the  early  attachment  and  gar- 
nishment statutes  and  the  causes  that  gave 
rise  to  their  enactment. 

2.  Remedy  Prevalent  in  United  States.  —  See 
the  various  local  codes  and  statutes  in  the 
United  States. 

3.  History  of  Custom  of  Foreign  Attachment  of 
London.  —  See  Sweet's  Law  Diet.,  tit.  Foreign 
Attachment. 

4.  Custom  of  London  Traceable  to  Roman  Law. 
—  Locke  on  Foreign  Attachment,  c.  16. 

5.  Remedy  by  Garnishment  Based  on  Attachment 
under  Custom  of  London.  —  Cook  v.  Field,  3  Ala. 
53,  36  Am.  Dec.  436;  White  v.  Simpson,  107 
Ala.  386;  Cahoon  v.  Levy,  5  Cal.  294;  Rey- 
nolds v.  Howell,  1  Marv.  (Del.)  52;  Welsh  v. 
Blackwell,  14  N.  J.  L.  344;  Lyman  v.  Wood, 
42  Vt.  113. 

6.  English  Garnishment  Statutes. —  17  &  18 
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III.  General  Nature,  Object,  and  Operation  of  Process  —  1.  Auxiliary 

Remedy.  —  Garnishment  proceedings,  whether  instituted  in  aid  of  an  execu- 
tion for  the  enforcement  of  a  judgment  recovered,  or  in  the  nature  of 
or  in  aid  of  an  attachment,  and  therefore  instituted  concurrently  with  or 
before  or  after  the  commencement  of  the  main  action,?',  e.,  the  action  against 
the  principal  defendant,  are  considered  a  proceeding  auxiliary  to  such  main 
action,  and  not  an  independent  proceeding.1 

Removal  of  Causes  to  Federal  Courts.  —  Thus  it  has  been  held  that  the  proceeding 
against  the  garnishee  was  merely  auxiliary  to  the  principal  action,  and  could 
not  be  removed  to  the  federal  court  on  account  of  the  diverse  citizenship  of 
the  plaintiff  and  the  garnishee.8 


Vict.,  c.  125,  §§  60-67;  23  &  24  Vict.,  c.  126, 
§§  28-31;  Broom's  Com,  239,  note  5. 

1.  An  Auxiliary  Remedy  —  United  States.  — 
Pratt  v.  Albright,  9  Fed.  Rep.  634;  Oberteuffer 
v.  Harwood,  6  Fed.  Rep.  828. 

Alabama.  —  Pounds  v.  Hamner,  57  Ala.  342; 
Baiber  v.  Ferrill,  57  Ala.  446. 

Connecticut.  —  Sherwood  v.  Stevenson,  25 
Conn.  438;  Day  v.  Welles,  31  Conn.  344; 
Smyth  v.  Ripley,  32  Conn.  157. 

Illinois.  —  Bear  v.  Hays,  36  111.  280;  Den- 
nison  v.  Taylor,  142  111.  45. 

Indiana.  —  Fechheimer  v.  Hays,  11  Ind.  478; 
Robbins  v.  Alley,  38  Ind.  553. 

Iowa. — Smith  v.  Dickson,  58  Iowa  444; 
Miller  v.  Mason,  51  Iowa  239;  Kenosha  Stove 
Co.  v.  Shedd,  82  Iowa  540. 

Louisiana.  —  Lefevre  v.  Landry,  24  La. 
Ann.  82. 

Maryland.  —  Hepburn's  Case,  3  Bland 
(Md.)  95. 

Michigan.  —  Maynards  v.  Cornwell,  3  Mich. 
309;  Withington  v.  Southworth,  26  Mich.  381; 
Iron  Cliffs  Co.  v.  Lahais,  52  Mich.  394;  Strong 
v.  Hollon,  39  Mich.  411;  Milwaukee  Bridge, 
etc.,  Works  v.  Brevoort,  73  Mich.  155 ;  Her- 
itage v.  Armstrong,  101  Mich.  85. 

Minnesota.  —  S.  E.  Olson  Co.  v.  Brady, 
(Minn.  1899)  78  N.  W.  Rep.  864. 

Mississippi.  —  Martin  v.  Harvey,  54  Miss. 
685. 

Missouri.  — Tinsley  v.  Savage,  50  Mo.  141. 

New  Mexico.  —  Perea  v.  Colorado  Nat. 
Bank,  6  N  Mex.  1. 

Pennsylvania.  —  Kidderlin  v.  Meyer,  2  Miles 
(Pa.)  242;  Stranahan  v.  Stranahan,  146  Pa. 
St.  44. 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  McFad- 
den,  89  Tex.  138;  Kelly  v.  Gibbs,  84  Tex.  143; 
Holek  v.  Phoenix  Ins.  Co.,  63  Tex.  66. 

Washington.  —  Kelly  v.  Ryan,  8  Wash.  536. 

Wisconsin.  —  Garland  v.  McKittrick,  52 
Wis.  264. 

Judicial  Notice  of  Proceedings  in  Main  Action. 

—  The  garnishment  proceedings  are  auxiliary 
to  the  original  action,  and  the  court  will  take 
notice  of  the  proceedings  therein.  Thus  if  the 
garnishment  proceedings  are  in  aid  of  a  judg- 
ment rendered,  the  court  will  notice  such 
judgment  though  rendered  before  the  insiitu- 
tion  of  the  garnishment  proceedings,  without 
its  introduction  in  evidence.  Kenosha  Stove 
Co.  v.  Shedd,  82  Iowa  540;  Kelly  v.  Gibbs,  84 
Tex.  143. 

Fall  with  Main  Action.  —  Garnishment  pro- 
ceedings are  ancillary  to  the  principal  case, 
and  if  that  is  defective  they  go  down  with  it. 
Iron  Cliffs  Co.  v.  Lahais,  52  Mich.  394;  Holek 


1\ 


v.  Phcenix  Ins.  Co.,  63  Tex.  66;  Cleveland  v. 
Spencer,  (Tex.  Civ.  App.  1899)  50  S.  W.  Rep. 
405.  See  also  Segar  v.  Muskegon  Shingle,  etc., 
Co.,  81  Mich.  345;  Laidlaw  v.  Morrow,  44 
Mich.  547;  Paul  v.  Bird,  25  N.  J.  L.  559;  Rtb- 
bins  v.  Alley,  38  Ind.  553;  Michael  v.  Thomas, 
24  Ind.  72. 

Determining  Garnishee's  Liability  —  Reference  to 
Arbitration.  —  An  execution  attachment  is  not 
a  "  civil  suit  or  action  "  within  Act  Pa.  June 
16,  1836,  §  8  (Bright.  Purd.  Dig.  Laws  Pa. 
1894,  p.  125),  authorizing  a  rule  or  reference 
to  arbitrators ;  this  statute  has  reference  only 
to  original  suits,  whereas  an  attachment  ex- 
ecution is  merely  execution  process.  And 
therefore  it  was  held  that  a  rule  to  arbitrate 
entered  by  the  garnishee  was  properly  stricken 
off.    Stranahan  v.  Stranahan,  146  Pa.  St.  44. 

Scire  Facias.  —  The  scire  facias  in  foreign  at- 
tachment, though  technically  a  new  action,  is 
not  strictly  such,  but  is  a  further  proceeding 
in  consummation  of  that  commenced  by  the 
original  process;  and  it  seems  to  have  been  to 
a  considerable  extent,  especially  formerly,  the 
understanding  of  the  profession  that  counsel 
retained  in  the  original  proceeding  were  also 
retained  to  appear  in  the  scire  facias.  Day  v. 
Welles,  31  Conn.  344.  See  also  Sherwood  v. 
Stevenson,  25  Conn.  438;  Smyth  v.  Ripley,  32 
Conn.  157. 

Fee  for  Institution  of  Suits.  —  A  garnishment 
proceeding  being  but  auxiliary  to  the  principal 
action  in  which  it  is  instituted,  the  plaintiff,  in 
applying  for  the  writ,  is  not  required  to  pay 
the  clerk's  fee  of  four  dollars,  which  the  fee 
act  (Laws  Wash.  1893,  pp.  95,  421)  provides 
must  be  paid  by  the  party  instituting  an  action 
or  proceeding.    Kelly  v.  Ryan,  8  Wash.  536. 

Revenue  Stamps  Not  Required  on  Garnishee  Pro- 
cess.—  Bear  v.  Hays,  36  111.  280.  See  also  the 
title  Revenue  Laws. 

2.  Removal  of  Causes  to  Federal  Court.  —  Pratt 
v.  Albright,  9  Fed.  Rep.  634;  Buford  v. 
Strother,  3  McCrary  (U.  S.)  253;  Poole  v. 
Thatcherdeft,  19  Fed.  Rep.  49;  Weeks  v.  Bill- 
ings, 55  N.  H.  371. 

In  Tunstall  v.  Worthington,  Hempst.  (U. 
S.)  662,  however,  it  was  held  that  a  proceeding 
against  a  garnishee  after  execution  was  so  far 
a  civil  suit  that  the  federal  court  had  not  juris- 
diction thereof  if  the  parties  thereto  were 
citizens  of  the  same  state,  although  the  judg- 
ment upon  which  the  execution  was  issued 
was  recovered  in  that  court.  In  Pratt  v, 
Albright,  9  Fed.  Rep.  634,  the  court,  in  review- 
ing this  decision,  said:  "The  soundness  of 
this  decision  may  well  be  doubted  in  the  light 
of  later  authorities,  for  it  is  fully  settled  that 
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2.  Purely  Legal  Remedy.  —  Garnishment  proceedings  are  generally  treated 
as  legal  proceedings  as  contradistinguished  from  equitable  proceedings,1 
though  in  some  jurisdictions  they  are  said  to  be  in  the  nature  of  equitable 
actions.2 

3.  Whether  in  Rem  or  in  Personam.  —  Garnishment  proceedings  have  often 
been  said  to  be  in  the  nature  of  proceedings  in  rem;  3  but  strictly  speaking 
they  are  not  proceedings  in  rem,  as  that  only  is  a  proceeding  in  rem  in  which 
the  process  is  to  be  served  on  the  res  itself,  so  that  the  adjudication  therein 
will  be  binding  upon  all  persons  interested  in  the  res.41 

As  Regards  Defendant. —  If  there  is  no  appearance  of  the  principal  defendant 
or  no  service  of  notice  on  him  other  than  constructive  notice,  the  proceeding 
as  regards  the  defendant  partakes  more  closely  of  the  nature  of  a  proceeding 
in  rem,  the  only  effect  of  which  is  to  subject  the  property  or  credits  in  the 
hands  of  the  garnishee  to  the  payment  of  the  demand  which  the  court  may 
find  due  to  the  plaintiff  from  the  defendant ; 5  but  if  the  defendant  appears  or 
is  served  with  process,  the  proceeding  becomes  a  suit  in  personam  against  the 
defendant,  with  the  added  incident  that  the  plaintiff  acquires  as  a  security  for 
the  enforcement  of  whatever  judgment  he  may  recover,  the  property  or  credits 


even  a  creditor's  bill  to  enforce  payment  of  a 
judgment  recovered  in  the  federal  court  is  but 
a  continuation  of  the  original  suit  at  law,  and 
may  be  prosecuted  in  that  court  without  re- 
gard to  the  citizenship  of  the  parties." 

For  a  Full  Discussion  of  the  question  of  the  re- 
moval of  causes  to  the  federal  courts  see  the 
title  Removal  of  Causes. 

1.  A  Legal  Proceeding  —  Alabama.  —  Thomas 
v.  Hopper,  5  Ala.  442;  Johnson  v.  Spaight,  14 
Ala.  29;  Price  v.  Masterson,  35  Ala.  492;  Self 
v.  Kirkland,  24  Ala.  275;  Harrell  v.  Whitman, 
19  Ala.  135;  Roby  v.  Labuzan,  21  Ala.  60,  56 
Am.  Dec.  237;  Godden  v.  Pierson,  42  Ala.  370; 
Henry  v.  Murphy,  54  Ala.  246;  Toomer  v. 
Randolph,  60  Ala.  356. 

Illinois.  —  Ripley  v.  People's  Sav.  Bank,  18 
111.  App.  430;  May  v.  Baker,  15  111.  89;  Com- 
mercial Nat.  Bank  v.  Manufacturer's  Equitable 
Assoc.,  20  111.  App.  133;  Webster  v.  Steele,  75 
111.  544- 

Iowa.  —  Recknagle  v.  Schmaltz,  72  Iowa  63. 
Louisiana.  —  Kearney  v.  Nixon,  19  La.  Ann. 
16. 

Missouri.  —  Sheedy  v.  Second  Nat.  Bank,  62 
Mq.  17,  21  Am.  Rep.  407;  Atwood  v.  Hale,  17 
Mo.  App.  81;  Lackland  v.  Garesche,  56  Mo. 
267. 

Oregon.  —  Case  v.  Noyes,  16  Oregon  329; 
Williams  v.  Gallick,  11  Oregon  337;  Knowles 
v.  Herbert,  n  Oregon  54. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  McDon- 
ald, 53  Tex.  510. 

2.  In  Nature  of  Equitable  Actions.  —  Dugas  v. 
Mathews,  9  Ga.  510,  54  Am.  Dec.  361;  Wolf  v. 
Tappan,  5  Dana  (Ky.)  361;  Stedman  v.  Vick- 
ery,  42  Me.  132;  Boardman  v.  Cushing,  12  N. 
H.  105. 

3.  Garnishment  Considered  in  Proceedings  in 
Bern —  United  States.  —  Wile  v.  Cohn,  63  Fed. 
Rep.  759;  McCarty  v.  Steam-Propeller  City  of 
New  Bedford,  4  Fed.  Rep.  819. 

Arkansas. — Richmond  v.  Duncan,  4  Ark.  197. 

Connecticut.  —  McBride  v.  Protection  Ins. 
Co.,  22  Conn.  248. 

Illinois.  —  Bowen  v.  Pope,  26  111.  App.  233, 
125  111.  28.  8  Am.  St.  Rep.  330. 

Iowa.  —  McDonald  v.  Moore,  65  Iowa  171; 


Gage  v.  Maschmeyer,  72  Iowa  696;  Daniels  v. 
Clark,  38  Iowa  556;  Moore  v.  Chicago,  etc.,  R. 
Co.,  43  Iowa  385;  Sears  v.  Thompson,  7a 
Iowa  61. 

Maine.  —  Cousens  v.  Lovejoy,  81  Me.  467. 
Michigan.  —  Newland   v.  Reilly,   85  Mich. 
ISI. 

Minnesota.  —  Harvey  v.  Great  Northern  R. 
Co.,  50  Minn.  405. 

Missouri.  —  Epstein  v.  Salorgne,  6  Mo.  App. 
352;  McCord,  etc.,  Co.  v.  Bettles,  58  Mo.  App. 

384. 

Nebraska.  —  State  v.  Duncan,  37  Neb.  631. 
Oklahoma.  —  Barton  v.  Spencer,  3  Okla.  270. 
Oregon.  —  Batchellor  v.  Richardson,  17  Ore- 
gon 334- 

Pennsylvania.  —  Christmas  v.  Biddle,  13  Pa. 
St.  223. 

Texas.  —  Strauss  v.  Hernsheim,  3  Tex.  App. 
Civ.  Cas.,  §408;  Murphy  v.  Wallace,  3  Tex. 
App.  Civ.  Cas.,  §  430;  Berry  v.  Davis,  77 
Tex.  193. 

Washington.  —  Timm  v.  Stegman,  6  Wash. 

Wisconsin.  —  Steen  v.  Norton,  45  Wis.  413; 
Wells  v.  American  Express  Co.,  55  Wis.  23,  42 
Am.  Rep.  695. 

4.  Not  Strictly  Proceedings  in  Hem.  —  See 
Mankin  v.  Chandler,  2  Brock.  (U.  S.)  125,  per 
Marshall,  C.  J.  See  also  Breading  v.  Sieg- 
worth,  29  Pa.  St.  396. 

A  Proceeding  by  Garnishment  Is  Inter  Partes, 
and  as  a  proceeding  in  rem  must  be  confined 
to  such.  It  is  not  based  on  any  allegation 
that  the  right  of  property  is  to  be  determined 
between  any  other  persons  than  the  parties  to 
the  suit.  No  notice  is  sought  to  be  given  to 
any  other  person,  and  the  judgment  being  only 
as  to  the  status  of  the  property,  as  between 
the  parties  of  record,  it  is  as  to  all  other  per- 
sons a  mere  nullity.  Woodruff  v.  Taylor,  20 
Vt.  65. 

5.  As  Regards  Defendant  Not  Appearing  or 
Served  with  Process.  —  McCarty  v.  Steam- 
Propeller  City  of  New  Bedford,  4  Fed.  Rep. 
819;  McBride  v.  Protection  Ins.  Co.,  22  Conn. 
248;  Strauss  v.  Hernsheim,  3  Tex.  App.  Civ. 
Cas.,  §  408. 
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in  the  hands  of  the  garnishee  or  a  personal  claim  against  him  therefor.1 

As  Eegards  Garnishee.  —  As  regards  the  garnishee  the  garnishment  is  also  a 
proceeding  against  him  personally  for  the  purpose  of  compelling  him  to  answer 
for  the  value  of  whatever  property  or  credits  belonging  to  the  defendant  he 
may  have  in  his  hands.2 

4.  Garnishment  Proceedings  Matter  of  Remedy  —  Retrospective  Effect  of  Statutes.  — 
The  statutes  authorizing  garnishment  proceedings  are  remedial  in  the  sense 
that  they  pertain  to  and  affect  a  remedy  as  distinguished  from  those  which 
affect  a  right,  and  therefore  such  proceedings  may  be  instituted  for  the  enforce- 
ment of  indebtedness  incurred  or  judgments  recovered  prior  to  the  enactment 
of  the  statutes  giving  the  remedy,3  as  the  objection  to  retrospective  statutes 
does  not  apply  to  remedial  statutes  which  may  be  of  a  retrospective  nature, 
provided  they  do  not  impair  contracts  or  disturb  absolute  vested  rights,  and 
only  go  to  confirm  rights  already  existing  by  curing  defects  and  adding  to  the 
means  of  enforcing  existing  obligations.4 


1.  Appearance  by  or  Service  of  Process  upon 
Defendant.  —  Richmond  v.  Duncan,  4  Ark.  197; 
Barton  v.  Spencer,  3  Okla.  270. 

2.  As  Regards  Garnishee  —  In  Personam  —  A  la- 

bama.  —  Cross  v.  Spillman,  93  Ala.  170;  With- 
erspoon  v.  Barber,  3  Stew.  (Ala.)  336;  Travis 
v.  Tartt,  8  Ala.  574;  Blair  v.  Rhodes,  5  Ala. 
648;  Jackson  v.  Shiprnan,  28  Ala.  488;  Moore 
v.  Stainton,  22  Ala.  831;  Pearce  v.  Winter  Iron 
Works,  32  Ala.  68;  Edmondson  v.  De  Kalb 
County,  51  Ala.  103. 

Arkansas. — 'Thorn  v.  Woodruff,  5  Ark.  55. 

Illinois. — Smith  v.  Clinton  Bridge  Co.,  13  111. 
App.  572;  Ripley  v.  People's  Sav.  Bank,  18 
III.  App.  430;  Commercial  Nat.  Bank  v.  Man- 
ufacturer's Equitable  Assoc.,  20  111.  App.  133; 
May  v.  Baker,  15  111.  89;  Webster  v.  Steele,  75 
HI.  544- 

Iowa.  — ■  German  Bank  v.  American  F.  Ins. 
Co.,  83  Iowa  491,  32  Am.  St.  Rep.  316. 

Louisiana.  —  Delacroix  v.  Hart,  24  La.  Ann. 
141. 

Maine.  —  Fogler  v.  Marston,  83  Me.  396. 
Massachusetts.  —  Dewey    v.     Garvey,  130 
Mass.  86. 

Mississippi.  —  Holman  v.  Fisher,  49  Miss. 
472. 

Nevada.  —  McKelvey  v.  Crockett,  18  Nev. 
238. 

New  Hampshire.  —  Clark  v.  Wilson,  15  N. 
H.  150;  Wallace  v.  Blanchard,  3  N.  H.  395. 

Pennsylvania.  —  Breading  v.  Siegworth,  29 
Pa.  St.  396;  Childs  v.  Digby,  24  Pa.  St.  23. 

Rhode  Island. — Sheffield  v.  Barber,  14  R.  I. 
263. 

Tennessee.  —  Gorman  v.  Swaggerty,  4  Sneed 
(Tenn.)  560. 

Vermont.  —  Johnson  v.  Plimpton,  30  Vt.  420. 

Virginia.  —  Rollo  v.  Andes  Ins.  Co.,  23 
Gralt.  (Va.)  509,  14  Am.  Rep.  147. 

Wisconsin.  —  Bragg  v.  Gaynor,  85  Wis.  468; 
Lusk  v.  Galloway,  52  Wis.  164;  Garland  v. 
McKittrick,  52  Wis.  264;  Mygatt  v.  Burton,  74 
Wis.  352;  Malley  v.  Altman,  14  Wis.  24; 
Atchison  v.  Rosalip,  3  Pin.  (Wis.)  288. 

It  has  been  held  to  be  an  action  or  suit  with- 
in the  meaning  of  a  statute  requiring  a  foreign 
corporation  to  keep  at  least  one  officer  resident 
in  a  certain  county  on  whom  service  of  process 
might  be  made  "  in  all  suits  or  actions  "  which 
might  be  brought  against  it.  Jones  v.  New 
York,  etc.,  R.  Co.,  1  Grant  Cas.  (Pa.)  457. 


Statute  Providing  for  Amendments.  —  In  Crerar 

v.  Milwaukee,  etc.,  R.  Co.,  35  Wis.  67,  it  was 
held  that  Rev.  Stat.  Wis.  (1858),  c.  125,  §  37 
(Stat.  Wis.  1898,  §  2830),  providing  that  "  the 
court  may,  before  or  after  judgment,  in  fur- 
therance of  justice  and  upon  such  terms  as 
may  be  proper,  amend  any  pleading  or  pro- 
ceedings *  *  *  by  inserting  other  allega- 
tions material  to  the  case,"  etc.,  authorized 
the  court  to  permit  amendments  to  the  gar- 
nishee's answer. 

Limitation  of  Action  Against  Assignee  of  In- 
solvent Estate.  —  In  Fogler  v.  Marston,  83  Me. 
396,  it  was  held  that  summoning  an  assignee 
of  an  insolvent  debtor's  estate  as  trustee  was 
a  commencement  of  an  action  against  him 
within  the  meaning  of  the  statute  (Rev.  Stat. 
Me.  1S83,  c.  70,  §§  36,  37)  which  provides  that 
any  claimant  of  funds  in  an  assignee's  hands 
shall  sue  him  for  them  within  sixty  days  irom 
the  date  of  the  order  of  sale  or  be  precluded 
ever  after  from  maintaining  any  action  either 
at  law  or  in  equity  for  their  recovery.  See 
also  the  title  Limitation  of  Actions. 

3.  Retrospective  Operation  of  Statutes.  —  Faulk- 
ner v.  Chandler,  11  Ala.  725;  Fisher  v.  Her- 
vey,  6  Colo.  16;  Heineman  v.  Schloss,  83 
Mich.  153.  See  also  Freiberg  v.  Singer,  90 
Wis.  608;  Klaus  v.  Green  Bay,  34  Wis.  628. 

The  Alabama  Act  of  1837  (Clay's  Dig.  260, 
§  7)  is,  by  its  terms,  made  applicable  to  judg- 
ments rendered  previous  to  its  passage. 
Faulkner  v.  Chandler,  11  Ala.  725. 

Under  the  Colorado  Act  of  February  21,  1879, 
which  provides  that  "  whenever  a  judgment 
shall  be  rendered  by  any  court  of  record  or 
any  justice  of  the  peace  "  a  writ  of  garnish- 
ment may  issue  thereon,  it  was  held  that  a 
justice  of  the  peace  was  authorized,  in  view  of 
the  other  provisions  of  the  act,  to  issue  gar- 
nishee process  on  a  judgment  rendered  before 
the  passage  of  the  act.  Fisher  v.  Hervey,  6 
Colo.  16. 

Effect  as  to  Pending  Proceeding!?.  —  The  stat- 
utes are  not  allowed  a  retrospective  effect,  so 
as  to  give  validity  to  proceedings  instituted 
prior  to  their  enactment.  Bingham  v.  Rush- 
ing, 5  Ala.  403;  Hartle  v.  Long,  5  Pa.  St. 
4Qi. 

4.  Objection  to  Retrospective  Statutes  Not  Ap- 
plicable to  Remedial  Statutes.  —  See   the  title 

Constitutional  Law,  vol.  6,  p.  946. 
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Vested  Eight  in  Remedy.  ■ —  A  person  has  no  vested  right  in  a  remedy,1  and 
therefore  the  legislature  may  take  away  the  remedy  by  garnishment  without 
affecting  the  constitutional  rights  of  a  creditor  who  became  such  while  the 
statutes  authorized  him  to  proceed  by  garnishment  for  the  enforcement  of  his 
claim.* 

Obligation  of  Contracts. —  Statutes  authorizing  the  enforcement  of  claims  by 
garnishment  proceedings,  and  providing  that  payment  to  the  plaintiff  by  the 
garnishee  shall  discharge  him  pro  tanto  from  liability  to  the  principal  defendant, 
are  not  unconstitutional  as  impairing  the  obligation  of  contracts,  so  far  as 
affects  the  contractual  rights  of  the  principal  defendant  and  the  garnishee 
arising  out  of  the  contract  between  them.3 

Due  Process  of  Law.  —  Nor  are  statutes  which  authorize  creditors  to  summon 
as  garnishees  persons  indebted  to  their  nonresident  debtors,  and  to  enforce 
their  claims  out  of  the  indebtedness  owing  from  such  persons  to  such  nonresi- 
dents, unconstitutional  as  depriving  such  nonresidents  of  their  property  without 
due  process  of  law.4 

5.  Object  of  Proceeding  —  Under  Execution.  —  When  the  writ  of  garnishment 
issues  in  aid  of  an  execution  the  object  of  the  proceeding  is  of  course  to  obtain 
satisfaction  of  the  judgment  upon  which  the  writ  issued.5 

Under  Attachment  —  Custom  of  London.  —  The  primary  object  of  foreign  attachment 
under  the  custom  of  London  was  merely  to  compel  the  defendant  to  appear 
and  submit  himself  to  the  jurisdiction  of  the  court.6 

United  States.  —  In  the  United  States  it  has  been  held  in  some  cases  that  the 
object  of  the  statutes  enabling  creditors  of  nonresidents  to  attach  the  property 
or  credits  of  the  latter  in  the  hands  of  third  persons  was  merely  to  compel  the 
appearance  of  the  defendant.7  Under  most  statutes,  however,  the  object  of 
the  proceeding,  which  has  been  extended  to  cases  other  than  actions  against 
nonresidents  merely,  as  in  case  of  direct  attachment,8  is  to  enable  the  plaintiff 
to  acquire  security,  consisting  of  the  liability  of  the  garnishee,  for  the  payment 
of  whatever  judgment  he  may  recover  against  the  garnishee,  and  to  subject  to 
the  payment  of  a  debtor's  indebtedness  property  not  otherwise  liable  to  direct 
attachment.9 

6.  Operation  and  Effect  —  a.  In  General.  —  The  trustee  process  has  been 
said  to  operate  as  a  species  of  compulsory  statutory  assignment  by  which  a 
creditor  may  obtain  by  operation  of  law,  for  the  satisfaction  of  his  claim,  that 


1.  No  Vested  Right  in  a  Remedy.  —  See  the 
title  Constitutional  Law,  vol.  6,  p.  947. 

2.  Repeal  of  Garnishment  Laws  Valid  as  to  Ex- 
isting Creditors.  —  Wooding  v.  Puget  Sound 
Nat.  Bank,  11  Wash.  527;  Freiberg  v.  Singer, 
90  Wis.  608. 

3.  Impairing  Obligation  of  Contract.  —  Phil- 
brick  v.  Philbrick,  39  N.  H.  468;  Cross  v. 
Brown,  19  R.  I.  220. 

4.  Due  Process  of  Law.  —  Cross  v.  Brown,  19 
R.  I.  220. 

5.  Garnishment  in  Aid  of  Execution.  —  Richter 
v.  Laxton,  48  L.  J.  Q.  B.  184,  39  L.  T.  N.  S.  499, 
27  W.  R.  214. 

There  is  a  distinction  between  the  foreign 
attachment  and  a  garnishee  order.  Under  the 
Common-law  Procedure  Act,  the  garnishee 
order,  when  served,  conclusively  binds  a  debt 
as  against  the  original  plaintiff  and  the  defend- 
ant, and  makes  the  plaintiff  a  secured  creditor, 
and  is,  in  fact,  execution  after  final  judgment. 
Foreign  attachment  is  no  security  within  the 
Bankruptcy  Act,  and  therefore  the  creditor 
who  has  served  the  order  is  not  a  secured 
creditor.  Levy  v.  Lovell,  14  Ch.  D.  234,  49  L. 
J.  Ch.  305. 


6.  Foreign  Attachment  under  the  Custom  of 
London.  —  London  v.  London  Joint  Stock  Bank, 
50  L.  J.  Q.  B.  594. 

7.  Compelling    Appearance    of    Defendant.  — 

Campbell  v.  Morris,  3  Har.  &  M.  (Md.)  535; 
Albert  v.  Albert,  78  Md.  338;  Risewick  v. 
Davis,  19  Md.  83;  Jackson's  Appeal,  2  Grant 
Cas.  (Pa.)  407;  Albany  City  Ins.  Co.  v.  Whit- 
ney, 70  Pa.  St.  248. 

8.  See  the  title  Attachment,  vol.  3,  p.  186. 

9.  Security  Acquired  by  Garnishment  —  United 
States.  —  Oberteuffer  v.  Harwood,  6  Fed.  Rep. 
828. 

Alabama.  —  Henry  v.  Murphy,  54  Ala.  246; 
Simmons  v,  Guyon,  57  Ala.  111. 

Georgia.  — Strickland  v.  Maddox,  4  Ga.  393. 

Iowa.  —  Sears  v.  Thompson,  72  Iowa  61. 

Kansas.  —  Beamer  v.  Winter,  41  Kan.  596. 

Massachusetts. — Suydam  v.  Huggeford,  23 
Pick.  (Mass.)  465. 

Michigan.  —  Bethel  v.  Chipman,  57  Mich. 
381;  Newland  r:  Reilly,  85  Mich.  151. 

Minnesota.  —  Banning  v.  Sibley,  3  Minn. 
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Rhode  Island.  —  Kennedy  v.  Tiernay,  14  R. 
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which  his  debtor  might  voluntarily  assign  to  him  in  payment  of  his  debt.1  In 
other  cases  it  has  been  said  that  the  proceeding  does  not  have  the  effect  of 
assigning  the  indebtedness  of  the  garnishee  to  the  plaintiff,2  but  impound  th< 
effects  of  the  defendant  in  the  hands  of  the  garnishee  and  is  rather  in  the  nature 
of  a  sequestration  of  such  effects.3 

b.  Securities  for  Indebtedness  of  Garnishee.  —  As  a  security  is 
always  regarded  as  an  incident  to  the  debt,  it  has  been  held  that  when  the 
indebtedness  of  the  garnishee  was  secured  by  collaterals,  mortgage,  or  other 
lien,  the  garnishment  carries  with  it  such  security,  and  the  plaintiff  may  enforce 
the  same  to  the  extent  of  his  claim  against  the  garnishee.4 

IV.  General  Rules por  Construction  of  Garnishment  Statutes.  —  While 
the  general  principles  controlling  the  construction  and  interpretation  of 
statutes  will  be  fully  discussed  in  another  place  in  this  work,5  still  it  is  thought 
advisable  to  state  here  expressions  of  the  courts  in  regard  to  the  construction 
of  garnishment  statutes. 

Liberal  Construction  of  Statutes.  —  In  many  decisions  it  is  said  that  the  remedy  by 
way  of  garnishment  is  remedial6  and  the  statutes  in  regard  thereto  should  be 


1.  Rule  that  Garnishment  Operates  as  Com- 
pulsory Assignment  —  Alabama.  —  Huie  v.  Gar- 
rett, 10  Ala.  299;  Simmons  v.  Guyon,  57  Ala. 
in. 

Iowa.  —  Caldwell  v.  Stewart,  30  Iowa  379. 
Maine.  —  Pettingill  v.  Androscoggin  R.  Co., 
51  Me.  370. 

Massachusetts.  —  Strong  v.  Smith,  1  Met. 
(Mass.)  476;  Wheeler  v.  Bowen,  20  Pick. 
(Mass.)  563. 

Nebraska.  —  Campbell  v.  Nesbitt,  7  Neb. 
300,  cited  in  Bostwick  v.  Bryant,  113  Ind.  457. 

New  Hampshire.  —  Rollins  v.  Robinson,  35 
N.  H.  381. 

Ohio.  —  Alsdorf  v.  Reed,  45  Ohio  St.  653; 
Secor  v.  Witter,  39  Ohio  St.  218. 

Pennsylvania.  —  Roig  v.  Tim,  103  Pa.  St. 
115;  Rushton  v.  Rowe,  64  Pa.  St.  63;  Ficken's 
Estate,  16  Phila.  (Pa.)  269,  40  Leg.  Int.  (Pa.) 
272. 

Vermont.  —  Hicks  v.  Gleason,  20  Vt.  139. 

Wisconsin.  —  St.  Joseph  Mfg.  Co.  v.  Miller, 
69  Wis.  389;  Steen  v.  Norton,  45  Wis.  412. 

Garnishee  Trustee  for  Plaintiff.  —  The  effect  of 
a  garnishment  is  to  make  the  garnishee  a  trus- 
tee of  the  money  due  10  the  defendant  for  the 
benefit  of  the  plaintiff  in  the  attachment  suit. 
Perkins  v.  Guy,  2  Mont.  15. 

Action  on  Case  Against  Person  Taking  Property 
from  Garnishee.  —  The  plaintiff  in  garnishment 
may  maintain  a  special  action  on  the  case 
against  a  claimant  of  the  property  who,  pend- 
ing the  contest,  obtained  it  from  the  insolvent 
garnishee.  Aderholt  v.  Smith,  83  Ala.  486. 
See  also  Bell  v.  Stewart,  18  Tex.  Civ.  App.  64. 

Administrator  as  Garnishee  —  Citing  Him  to 
Account.  —  An  attaching  creditor  of  a  distribu- 
tee's interest  may  cite  the  administrator  to  ac- 
count. Manigle's  Estate,  11  Phila.  (Pa.)  39, 
32  Leg.  Int.  (Pa.)  83,  4  Luz.  Leg.  Reg.  (Pa.) 
124. 

2.  Rule  that  Garnishment  Does  Not  Work  an 
Assignment. —  Chatterton  v.  Watney,  17  Ch. 
D.  259;  Ex  p.  Chinery,  12  Q.  B.  D.  342;  In  re 
Combined  Weighing,  etc.,  Mach.  Co.,  43  Ch. 
D.  99;  North  Chicago  Rolling  Mill  Co.  v.  St. 
Louis  Ore,  etc.,  Co.,  152  U.  S.  596;  Yazoo, 
etc.,  R.  Co.  v.  Fulton,  71  Miss.  385.  Compare 
Emanuel  v.  Bridger,  L.  R.  9  Q.  B.  286;  Exp. 
Joselyne,  8  Ch.  D.  327. 


In  North  Chicago  Rolling  Mill  Co.  v.  St. 
Louis  Ore,  etc.,  Co.,  152  U.  S.  596,  it  was  said 
that  the  claim  that  a  garnishment  operated  as 
an  equitable  assignment  to  the  garnisher  of 
the  due  indebtedness  of  the  garnishee  cannot 
be  sustained,  either  by  reason  or  authority. 

3.  Chearis  v.  Slaten,  3  Humph.  (Tenn.) 
roi. 

4.  Effect  upon  Securities  for  Indebtedness  of 
Garnishee. —  White  v.  Simpson,  107  Ala.  386; 
Campbell  v.  Nesbitt,  7  Neb.  300;  Alsdorf  v. 
Reed,  45  Ohio  St.  653;  Rushton  v.  Rowe,  64 
Pa.  St.  63.  See  also  Corson  v.  McAfee,  44  Pa. 
St.  288. 

Mortgage  Security.  —  Where,  in  proceedings 
in  attachment,  the  process  of  garnishment  is 
served  upon  one  who  is  indebted  to  the  de- 
fendant upon  notes  secured  by  mortgage,  and 
judgment  is  rendered  for  the  plaintiff,  the 
notes  and  mortgage  are  in  legal  effect 
assigned  to  the  plaintiff,  and  he  may 
maintain  an  action  to  foreclose  the  mort- 
gage. And  this  is  so  whether  the  garnishee 
admits  or  denies  the  indebtedness  in  his  an- 
swer; if  it  is  denied,  the  plaintiff  may  proceed 
against  him  for  an  unsatisfactory  answer  and 
the  foreclosure  of  the  mortgage  in  the  same 
action.  Alsdorf  v.  Reed,  45  Ohio  St.  653.  See 
also  Sharts  v.  Await,  73  Ind.  304;  and  see  the 
title  Mortgages. 

A  Vendor's  Lien  may  be  enforced  by  a  judg- 
ment creditor  of  the  vendor  in  a  garnishment 
proceeding  against  the  vendee.  White  v. 
Simpson,  107  Ala.  386;  Edwards  v.  Edwards, 
24  Ohio  St.  402;  Merrill  v.  Elam,  4  Baxt. 
(Tenn.)  235. 

Bank  as  Garnishee  of  Depositor — Bank  Not  In- 
debted to  Plaintiff  as  "Depositor."  —  In  Jack- 
son's Appeal,  2  Grant  Cas.  (Pa.)  407,  it  was 
held  that  a  recovery  by  the  plaintiff  against  a 
bank,  as  a  garnishee  of  the  defendant,  a  de- 
positor creditor  of  the  bank,  did  not  give  the 
plaintiff  the  rights  of  a  depositor  to  claim 
under  an  assignment  for  the  benefit  of  "  per- 
sons to  whom  the  bank  was  indebted  as 
depositors." 

5.  See  the  title  Statutes. 

6.  See  supra,  this  title,  General  Nature,  Object 
and  Operation  of  Process — Garnishment  Pro- 
cet 'dings  Matter  of  Remedy. 
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liberally  construed  for  the  advancement  of  the  remedy,1  and  in  some  jurisdic- 
tions the  statutes  expressly  provide  for  a  liberal  construction  of  such  statutes.' 

Obvious  Provisions  Not  to  Be  Departed  From.  —  Though  the  statutes  providing  for 
process  of  garnishment  may  be  considered  remedial,  and  are  therefore  to  be 
liberally  construed,  still  the  obvious  provisions  of  a  statute  are  not  to  be 
departed  from,  either  to  bring  within  its  scope  cases  not  contemplated  in  its 
enactment  or  to  supply  defects  in  the  method  provided  for  its  enforcement.3 

Strict  Construction.  —  In  many  decisions,  however,  the  courts  have  said  that  as 
the  process  of  garnishment  was  unknown  to  and  in  derogation  of  the  common 
law,  except  as  foreign  attachment  existed  under  the  custom  of  London,  and, 
besides,  as  it  was  a  harsh  remedy  and  not  supported  by  equitable  principles, 
the  statutes  in  regard  thereto  should  receive  a  strict  construction  as  against 
the  party  resorting  to  the  remedy.4 


1.  Liberal  Construction  of  Garnishment  Statutes 

—  United  States.  —  Fisher  v.  Consequa,  2 
Wash.  (U.  S.)  382. 

Colorado,  —  Fisher  v.  Hervey,  6  Colo.  16. 

Connecticut.  —  Bacon  v.  Masters,  2  Root 
(Conn.)  43;  Stanly  v.  Ogden,  2  Root  (Conn.) 
266;  Treadway  v.  Andrews,  20  Conn.  384; 
Cole  v.  Wooster,  2  Conn.  203;  Enos  v.  Tullle, 
3  Conn.  27;  Starr  v.  Carrington,  3  Conn.  278; 
Gager  v.  Watson,  11  Conn.  168;  Stillman  v. 
Isham,  11  Conn.  124;  Fitch  v.  Waite,  5  Conn. 
117. 

Illinois.  —  Hannibal,  etc.,  R.  Co.  v.  Crane, 
102  111.  249,  40  Am.  Rep.  5&1;  Peoria  Ins.  Co. 
v.  Warner,  28  111.  429;  Luton  v.  Hoehn,  72 
111.  81.  t 

Iowa.  —  Boyer  v.  Hawkins,  86  Iowa  40. 

Maine.  —  Whitney  v.  Munroe,  19  Me.  42,  36 
Am.  Dec.  732. 

Massachusetts.  —  Dunning  v.  Owen,  14 
Mass.  157. 

Mississippi.  —  Bryan  v.  Lashley,  13  Smed.  & 
M.  (Miss.)  284. 

Next)  Jersey.  —  Taylor  v.  Woodward,  9  N.  J. 
L.  115,  17  Am.  Dec.  462. 

Vermont, — Lyman  v.  Wood,  42  Vt.  113; 
Edson  v.  Trask,  22  Vt.  18;  Brown  v.  Davis,  18 
Vt.  211. 

Wisconsin.  —  Mayo  v.  Hansen,  94  Wis.  610. 

Compare  Hall  v.  Bowker,  44  Vt.  77,  where  it 
was  said  that  there  is  no  reason  for  giving  to 
such  statutes  "  any  broader  construction  and 
effect  than  their  terms  and  obvious  purpose 
require." 

Reasonable  Construction. —  In  Gore  v.  Brucker, 
94  Wis.  65,  the  court  said  that  the  statutes 
should  receive  a"  reasonable  construction." 

2.  Statutes  Providing  for  Liberal  Construction. 

—  Wile  v.  Cohn,  63  Fed.  Rep.  759  (Code  Iowa 
1873,  §  252S;  Code  1897,  §  3446);  White  v. 
Simpson,  107  Ala.  386;  Troy  Laundry,  etc., 
Co.  r.  Denver,  it  Colo.  App.  368;  Davis  v. 
Mahany,  38  N.  J.  L.  104. 

3.  Obvious  Provisions  of  Law  Not  to  Be  De- 
parted From.  —  Illinois  Cent.  R.  Co.  v.  Weaver, 
54  111.  319;  Boyer  v.  Hawkins,  86  Iowa  49;  cit- 
ing 8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
1104;  Gowan  v.  Hanson,  55  Wis.  345. 

The  provision  of  the  Colorado  statutes  that 
the  garnishment  laws  shall  be  liberally  con- 
strued, so  as  to  promote  their  objects,  applies 
"  only  to  the  enforcement  of  the  remedy  after 
jurisdiction  has  attached.  It  does  not  permit 
courts  to  enlarge  or  extend  by  implication  the 
scope  of  the  statutes,  so  as  to  bring  within 
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their  jurisdiction  any  cases  except  those  t» 
which  the  statutes  manifestly  and  clearly  ap- 
ply. As  to  this,  the  rule  of  strict  construction 
prevails,  the  statutes  being  in  derogation  of  the 
common  law."  Troy  Laundry,  etc.,  Co.  v. 
Denver,  11  Colo.  App.  368. 

Garnishment  Against  Debtor  of  Garnishee.  — 
Under  the  Illinois  statute,  which  authorizes 
process  of  garnishment  on  a  judgment  when 
an  execution  against  the  judgment  debtor  has 
been  returned  nulla  bona,  the  process  will  not 
lie  against  a  debtor  of  a  garnishee  against 
whom  an  execution  on  a  judgment  charging 
him  as  such  has  been  returned  nulla  bona. 
Illinois  Cent.  R.  Co.  v.  Weaver,  54  111.  319. 

4.  Strict  Construction  —  United  Slates.  —  Pic- 
quet  v.  Swan,  4  Mason  (U.  S.)  443. 

Arkansas.  —  Trowbridge  v.  Means,  5  Ark. 
135,  39  Am.  Dec.  368. 

California.  —  Roberts  v.  Landecker,  9  Cal. 
262. 

Louisiana.  —  Schindler  v.  Smith,  18  La. 
Ann.  476. 

Massachusetts.  —  Sharp  v.  Clark,  2  Mass.  91. 

Michigan.  —  Kennedy  v.  McLellan,  76  Mich. 
598;  Iron  Cliffs  Co.  v.  Lahais,  52  Mich.  394; 
Thurston  v.  Prentiss,  1  Mich.  194;  Maynards 
v.  Cornwell,  3  Mich.  309;  Sievers  v.  Woodbnrn 
Sarven  Wheel  Co.,  43  Mich.  275;  Weimeister 
v.  Manville,  44  Mich.  408;  Hanselman  v. 
Kegel,  60  Mich.  540;  Crisp  v.  Ft.  Wayne,  etc., 
R.  Co.,  98  Mich.  648;  Drake  v.  Lake  Shore, 
etc.,  R.  Co.,  69  Mich.  168,  13  Am.  St.  Rep. 
382;  Folkerts  v.  Standish,  55  Mich.  463;  Ford 
v.  Detroit  Dry  Dock  Co.,  50  Mich.  358;  Far- 
well  v.  Chambers,  62  Mich.  316;  Rothschild 
v.  Burton,  57  Mich.  540. 

New  Hampshire.  — Chadbourn  v.  Gilman,  63 
N.  H.  353- 

New  Mexico.  —  Perea  v.  Colorado  Nat. 
Bank,  6  N.  Mex.  I. 

North  Carolina.  —  State  Bank  v.  Hinton,  I 
Dev.  L.  (12  N.  Car.)  397. 

Texas.  —  Gause  v.  Cone,  73  Tex.  241;  Plant- 
ers', etc.,  Bank  v.  Floeck,  17  Tex.  Civ.  App. 
418;  Givens  v.  Taylor,  6  Tex.  315;  Jemison  v. 
Scarborough,  56  Tex.  360;  Scurlock  v.  Gulf, 
etc.,  R.  Co.,  77  Tex.  478. 

Virginia.  —  Bickle  v.  Chrisman,  76  Va.  678. 

See  also  Bartell  v.  Bauman,  12  111.  App. 
450:  Ferris  v.  Ferris,  25  Vt.  100. 

Liberal  Construction  in  Favor  of  Garnishee.  — 
Garnishees  are  entitled  to  a  liberal  construc- 
tion of  every  law  and  every  presumption  ia 
their  favor.    Biddle  v.  Girard  Bank,  17  Phila. 
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Intention  of  Legislature.  —  In  construing  the  statutes  the  intention  of  the  legis- 
lature should,  of  course,  be  taken  into  consideration.1 

Decisions  under  Custom  of  London.  —  The  rules  established  in  foreign  attachment 
under  the  custom  of  London  do  not  determine  the  limits  of  the  process  of 
garnishment  under  the  statutory  provisions  of  the  several  states  when  such 
rules  are  broader  or  narrower  than  the  provisions  of  the  statutes.2  The  deci- 
sions, however,  under  such  custom  are  frequently  found  cited  by  the  courts  in 
the  several  states  in  support  of  their  decisions.3 

V.  Upon  What  Judgments  and  in  What  Causes  Garnishment  May  Be  Had 
—  1.  Garnishments  upon  Judgments.  —  The  statutes  in  the  several  jurisdictions 
provide  for  the  issuance  of  a  writ  of  garnishment  in  aid  of  an  execution  for  the 
enforcement  of  judgments  recovered,  which  extends  as  a  rule  to  all  judgments.4 
The  judgment,  however,  must  be  one  upon  which  an  execution  could  issue 
against  the  judgment  debtor,  as  such  proceedings  are  in  the  nature  of  an  exe- 
cution to  enable  the  judgment  creditor  to  reach  a  species  of  property  not 
usually  subject  on  the  ordinary  process  of  execution  ; 5  and  under  a  statute 


(Pa.)  180,  41  Leg.  Int.  (Pa.)  15;  Planters',  etc., 
Bank  v.  Floeck,  17  Tex.  Civ.  App.  418. 

1.  Intention  of  Legislature.  —  Staniels  v.  Ray- 
mond, 4  Cush.  (Mass.)  314. 

Under  this  rule  of  construction  it  was  de- 
cided, in  the  case  of  Burlingame  v.  Bell,  16 
Mass.  318,  that  the  statute  of  1794,  c.  65,  §  I, 
would  not  admit  of  a  literal  construction,  be- 
cause that  would  be  unreasonable  and  could 
not  be  supposed  to  be  in  conformity  with  the 
intention  of  the  legislature. 

Under  the  Texas  statute,  providing  that 
"  the  plaintiff  wishing  to  conirovert  the  gar- 
nishee's answer  may  do  so  by  making  oath 
that  he  believes  the  same  to  be  incorrect,"  it 
was  held  that  the  affidavit  must  be  made  by 
the  plaintiff  and  not  by  his  agent  or  attorney, 
though  the  statute  expressly  provides,  as  to 
the  affidavit  for  taking  out  an  attachment  and 
the  bond  required  to  be  given,  that  it  shall  be 
done  by  the  plaintiff,  his  agent  or  attorney. 
Gi/ens  v.  Taylor,  6  Tex.  315. 

2.  Decisions  under  Custom  of  London.  —  Fisher 
v.  Consequa,  2  Wash.  (U.  S.)  382;  Hannibal, 
etc.,  R.  Co.  v.  Crane,  102  111.  249,  40  Am.  Rep. 
581;  Bottom  v.  Clarke,  7  Cush.  (Mass.)  487. 

3.  Haven  v.  Wentvvorth,  2  N.  H.  93. 

4.  Judgments  in  Aid  of  Which  Garnishment  May 
Issue.  —  Giddens  v.  Williamson,  65  Ala.  439; 
Dugas  v.  Mathews,  9  Ga.  510,  54  Am.  Dec. 
361;  Cutts  v.  King,  1  Me.  162;  Wiggins  v.  An- 
derson, 1  Tex.  73. 

Joint  Judgment.  —  In  Drake  v.  Harrison,  69 
Wis.  99,  2  Am.  St.  Rep.  717,  it  was  held  that  a 
judgment  against  two  persons  which  had  been 
docketed  so  as  to  be  a  lien  on  the  real  estate 
of  one  only  of  them,  and  execution  issued 
thereon  in  the  county  where  it  was  rendered, 
was  a  sufficient  foundation  for  garnishee  pro- 
ceedings, and  if  necessary,  to  render  such  exe- 
cution valid,  the  court  would  have  power  to 
order  the  judgment  10  be  docketed  nunc  pro 
tunc  against  the  other  judgment  debtor. 

Judgment  of  Justice  of  Peace  Docketed  in  Circuit 
Court.  —  Under  the  Illinois  Garnishment  Act, 
§  I,  which  provides  that"  whenever  a  judg- 
ment shall  be  rendered  by  any  court  of  record 
or  any  justice  of  the  peace,  *  *  *  and  on 
the  affidavit  of  the  plaintiff,  or  other  creditable 
person,  being  filed  with  the  clerk  of  such 
court  or   justice  of   the   peace,    *    *    *  it 


shall  be  lawful  for  such  cletk  or  justice  of  the 
peace  to  issue  summons,"  etc.,  it  was  held 
that  garnishment  proceedings  would  not  lie 
in  the  Circuit  Court  upon  a  judgment  of  a 
justice  of  the  peace.  Hughes  v.  Ft.  Dearborn 
Nat.  Bank,  47  111.  App.  567. 

In  Thompson  v.  Kirkpatrick,  18  Ark.  580,  it 
was  also  held  that  a  writ  of  garnishment  could 
not  be  issued  from  the  Circuit  Court  upon  a 
judgment  rendered  by  a  justice  of  the  peace 
and  filed  in  the  Circuit  Court. 

Judgment  Charging  Garnishee.  —  Under  the 
Illinois  statute  it  is  held  that  the  process  of 
garnishment  cannot  issue  to  enforce  a  judg- 
ment recovered  against  one  as  garnishee. 
Illinois  Cent.  R.  Co.  v.  Weaver,  54  111.  319. 

See  also  Wolf  v.  Tappan,  5  Dana  (Ky.)  361; 
Jones  v.  Huntington,  9  Mo.  249;  Sqiiair  v. 
Shea,  26  Ohio  St.  645.  See,  however,  Sperling 
v.  Calfee,  7  Mont.  514. 

Probate  Decree  on  Settlement  of  Guardian's  Ac- 
count.—  In  Alabama  it  has  been  held  that  as 
judgment  should  be  rendered  against  the 
guardian  alone  on  the  final  settlement  of  his 
accounts,  garnishment  proceedings  could  not 
be  issued  as  against  the  sureties  on  a  final 
decree  rendered  against  the  guardian  and  the 
sureties.    Smith  v.  Jackson,  56  Ala.  25. 

Satisfied  Judgment.  —  Where  an  execution  is 
returned  satisfied,  thejudgment  is  discharged, 
and  if  garnishee  process  is  afterwards  issued 
against  the  judgment  debtor  it  will  be 
quashed;  and  therefore,  where  an  execution 
has  been  levied  and  is  satisfied  by  payment 
received  through  a  stranger,  who  lends  the 
money  to  the  defendant  in  execution,  the 
judgment  cannot  afterwards  be  the  foundation 
of  garnishee  process.  Thompson  v.  Wallace, 
3  Ala.  132. 

5.  Judgment  upon  Which  Execution  Could 
Issue.  —  Siegel  v.  Schueck,  60  111.  App.  429; 
Pierce  v.  Wade,  19  111.  App.  185;  Gilcreest  v. 
Savage,  44  Til.  56. 

Execution  Barred  by  Lapse  of  Time.  —  When 
the  right  to  issue  execution  on  a  judgment  is 
barred  by  lapse  of  time,  no  garnishment  pro- 
ceeding can  be  had  on  the  judgment.  Pierce 
v.  Wade,  19  111.  App.  185. 

Judgment  in  Bern. —  In  Gilcreest  v.  Savage, 
44  111.  56,  it  was  held  that  the  Illinois  statute 
authorizing  the  issuance  of  garnishment  upon 
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authorizing  such  process  on  judgments,  a  garnishment  sued  out  before  the 
rendition  and  entry  of  the  judgment  is  void.1 

2.  Garnishment  under  Attachment.  —  The  statutes  provide  also  for  the  issu- 
ance of  writs  of  garnishment  in  the  nature  of  attachments.  The  question 
in  what  causes  the  writ  may  issue  depends,  of  course,  entirely  upon  the  stat- 
utory provisions,  as  the  remedy  cannot  be  extended  to  cases  not  within  the 
statute.58 

Statutory  Provisions.  —  Some  statutes  provide  for  the  issuance  of  the  writ  in  all 
Cases  whatsoever,  and  under  such  a  statute  it  has  been  held  that  the  writ  may 
issue  in  an  action  on  a  dormant  judgment.3  Other  statutes  provide  for  the 
issuance  of  the  writs  only  in  actions  ex  contractu ,4  or  at  the  suit  of  a  creditor, 


judgments  had  reference  merely  to  judgments 
in  personam  upon  which  a  general  execution 
Could  issue,  and  that,  therefore,  a  writ  of  gar- 
nishment could  not  issue  upon  a  judgment 
in  rein. 

Vacated  Judgment.  —  Where  the  judgment 
upon  which  the  garnishment  proceedings  were 
based  is  vacated,  the  garnishment  proceedings 
fail  also,  and  the  court  can  acquire  j  urisdiction 
of  the  garnishee  only  by  a  new  proceeding. 
American  Exch.  Nat.  Bank  v.  Moxley,  50  111. 
App.  3H- 

Effect  of  Arrest  of  Judgment  Debtor.  —  A  judg- 
ment creditor  who  has  taken  his  debtor  in 
execution  under  ca.  sa.  cannot  attach  his  debts 
under  the  garnishment  clauses  of  the  English 
Common-law  Procedure  Act,  1854.  Jauralde 
v.  Parker,  6  H.  &  N.  431.  But  see  Hartley  v. 
Shemwell,  1  B.  &  S.  1,  101  E.  C.  L.  363,  over- 
ruled L.  R.  8  Q.  B.  363. 

In  Maine  a  judgment  creditor  who  has  taken 
his  debtor  in  execution  may,  upon  discovering 
goods,  effects,  or  credits  of  his  debtor,  proceed 
by  garnishment  if  within  the  seven  days  after 
Buch  process  is  served  he  discharges  the  body 
of  the  debtor  by  a  memorandum  in  writing 
directed  and  delivered  to  the  officer  having 
him  in  custody,  stating  the  reason  of  the  dis- 
charge of  the  person  of  the  debtor.  Thomp- 
son v.  Taylor,  13  Me.  420.  See  also  Cutts  v. 
King,  1  Me.  158. 

And  so  in  Massachusetts.  Dunning  v.  Owen, 
14  Mass.  157. 

For  a  Full  Discussion  of  the  question  of  the 
effect  of  the  arrest  of  a  debtor  upon  other  pro- 
ceedings to  collect  the  claim  of  the  creditor, 
see  the  title  Imprisonment  for  Debt. 

1.  Garnishment  Sued  Out  Before  Rendition  and 
Entry  of  Judgment.- — Littlejohn  v.  Lewis,  32 
Ark.  423;  Thatchers.  Beam,  3  Pa.  Dist.  351. 

Under  an  Arkansas  statute  providing  for 
the  issuance  of  garnishments  in  attachments, 
and  also  providing  that  where  the  plaintiff 
shall  obtain  judgment  he  may  sue  out  a  writ 
of  garnishment,  it  was  held  that  the  writ  of 
garnishment  could  not  issue  in  a  suit  com- 
menced by  ordinary  process  before  judgment 
has  been  obtained.  It  can  issue  only  before 
judgment  in  cases  of  attachment.  Leingardt 
v.  Deitz,  30  Ark.  224. 

2.  Cannot  Be  Extended  to  Cases  Not  Within 
Statute.  —  Picquet  v.  Swan,  4  Mason  (U.S.) 
443;  Porter,  etc.,  Hardware  Co.  v.  Perdue, 
105  Ala.  293,  53  Am.  St.  Rep.  124;  Illinois 
Cent.  R.  Co.  v.  Weaver,  54  111.  319;  Netter  v. 
Board  of  Trade,  12  111.  App.  607;  Quimby  v. 
Hevvey,  92  Me.  129;  Sievers  v.  Woodburn 
Sarven  Wheel  Co.,  43  Mich.  275;  Ford  v.  De- 


troit Dry  Dock  Co.,  50  Mich.  358;  Wiggins  v. 
Anderson,  1  Tex.  73;  Rindge  v.  Green,  52  Vt, 

204. 

A  suit  can  be  commenced  by  trustee  process- 
only  in  such  cases  as  are  provided  for  by  the 
statute.  If  so  commenced  in  a  case  not  au- 
thorized, the  court  lacks  jurisdiction,  and  the 
suit  will  be  dismissed  on  plea  or  motion  of  the 
principal  defendant.  Ferris  v.  Ferris,  25  Vt. 
100;  Boardman  v.  Bickford.  2  Aik.  (Yt.)  345; 
Austin  v.  Grout,  2  Vt.  489;  Hill  v.  Whitney,  16 
Vt.  461;  Tarbell  v.  Bradley,  27  Vt.  535. 

Or  of  the  trustee.  Bradley  v.  Richmond,  6 
Vt.  I2i;  Emerson  v.  Paine,  9  Vt.  271;  Leach 
v.  Cook,  ro  Vt.  239. 

And  either  at  or  after  the  first  term.  Tar- 
bell v.  Bradley,  27  Vt.  535. 

Distress  Warrant.  —  In  Taylor  v.  Benjamin, 
76  Ga.  762,  it  was  held  that  although  a  gar- 
nishment could  not  issue  on  a  distress  war- 
rant, yet  where  a  garnishment  was  so  issued 
and  served  and  the  garnishee  answered  ad- 
mitting indebtedness,  whereupon  the  justice 
rendered  judgment  for  the  amount  admitted, 
collected  the  amount,  and  paid  it  over  to  the 
plaintiff  in  the  distress  warrant,  the  judgment 
was  merely  erroneous;  and  the  garnishee  hav- 
ing made  no  objection,  and  the  judgment  hav- 
ing been  executed,  a  rule  would  not  lie  in 
favor  of  the  defendant  in  the  distress  warrant 
against  the  justice  to  compel  the  payment  to 
such  defendant  of  the  amount  so  collected  and 
paid. 

3.  Action  on  Dormant  Judgment.  —  Under  the 

Georgia  statute  (Cobb's  Dig.  84),  which  author- 
ized the  plaintiff  to  issue  garnishment  "  in  all 
cases  whatsoever,"  "  whether  the  subject- 
matter  of  the  suit  be  a  debt  or  not,"  it  has 
been  held  that  the  writ  might  issue  in  a  suit 
on  a  dormant  judgment.  Bridges  v.  North, 
22  Ga.  52. 

4.  Actions  Ex  Contractu  —  United  States.  — 
Field  v.  Haines,  24  Blatchf.  (U.  S.)  160;  Fisher 
v.  Consequa,  2  Wash.  (U.  S.)  382. 

Maryland.  — Williams  v.  Jones,  38  Md.  555. 
Michigan.  —  Weimeister    v.    Manville,  44 
Mich.  408;  Weimeister  v.  Singer,  44  Mich.  406; 
Crippen  v.  Jacobson,  56  Mich.  3S6. 

Minnesota.  —  Blacks.  Brisbin,  3  Minn.  360, 
74  Am.  Dec.  762. 

Pennsylvania.  —  Redwood  v.  Consequa,  2 
Browne  (Pa.)  62;  Carland  v.  Cunningham,  37 
Pa.  St.  228;  Boyer  v.  Bullard,  102  Pa.  St. 
555- 

Vermont.  —  Graves  v.  Severens,  37  Yt.  651^ 
Ferris  v.  Ferris,  25  Vt.  100. 

Wisconsin.  —  O'Reilly  v.   Milwaukee,  etc., 
R.  Co.,  68  Wis.  212. 
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which  amounts  to  the  same  thing;  1  and  under  such  statutes  the  writ  could 
not  issue  in  actions  cx  delicto?1  Still  other  statutes  provide  for  the  issuance  of 
the  writ  in  all  "personal  actions,"  with  a  few  exceptions  enumerated  in  the 
statute.3 

Form  of  Action  the  Test.  —  In  determining  whether  the  writ  may  issue  in  a 
specific  action  the  form  of  the  action  determines  the  question.4 

Suits  Improperly  Brought  by  Trustee  Process.  —  Where  an  action  was  improperly 
brought  by  trustee  process  it  has  been  held  that  the  action  could  not  be  pro- 
ceeded with  against  the  defendant  by  discharging  the  trustee  or  by  striking 
from  the  record  the  trustee  part  of  the  writ.5 

Actions  Before  Maturity  of  Demand.  —  The  statutes  in  some  jurisdictions  authorize 
the  institution  of  suits  before  the  maturity  of  the  demand  upon  which  the 
action  is  brought,  and  the  issuance  of  a  writ  of  garnishment  therein.* 


In  Missouri  the  Lien  Given  to  Innkeepers  upon 
the  Wages  of  their  guests  for  indebtedness  for 
board  has  been  held  enforceable  by  garnish- 
ment proceedings.  Clark  v.  Haydock,  44  Mo. 
App.  367,  wherein  the  history  of  the  Missouri 
statute  is  set  out  at  length. 

In  Rischert  v.  Kunz,  9  Mo.  App.  283,  it  was 
held  that  the  lien  upon  the  wages  of  their 
guests  given  to  innkeepers  by  the  Act  of  1878 
was  not  enforceable  by  garnishment  proceed- 
ings. See  also  Hodo  v.  Benecke,  11  Mo.  App. 
393- 

Action  to  Recover  Duties  on  Imports.  —  Duties 
upon  goods  imported  into  the  United  States 
constitute  a  personal  duty  on  the  importer  to 
the  United  States  which  the  latter  may  enforce 
by  garnishment.  U.  S.  v.  Graff,  67  Barb.  (N. 
Y.)  304. 

Action  on  Foreign  Judgment.  —  Under  How. 
Annot.  Stat.  Mich.  (1882),  §  8058,  authorizing 
the  issuance  of  a  writ  of  garnishment  in  a  per- 
sonal action  arising  out  of  contract,  the  writ 
issues  in  an  action  on  a  foreign  judgment. 
Wattles  v.  Lillibridge,  (Mich.  1898)  76  N.  W. 
Rep.  115. 

Action  for  Breach  of  Warranty.  —  In  Fleming 
v.  Pringla,  (Tex.  Civ.  App.  1399)  51  S.  W. 
Rep.  553.  it  was  held  that  as  the  rule  for 
ascertaining  the  damages  recoverable  for 
breach  of  warranty  in  a  conveyance  of  land  is 
a  recovery  of  the  purchase  money  and  interest 
from  the  time  of  ouster,  a  claim  for  damages 
therefor  is  sufficiently  certain  to  support  an 
attachment  and  garnishment. 

1.  Creditors.  —  New  Haven  Stearn  Saw  Mill 
Co.  v.  Fowler,  28  Conn.  108;  Hutchinson  v. 
Lamb,  Brayt.  (Vt.)  234. 

2.  Actions  Ex  Delicto  —  United  Slates.  — 
Fisher  v.  Consequa,  2  Wash.  (U.  S.)  382. 

Connecticut.  —  Stanly  v.  Ogden,  2  Root 
(Conn.)  259. 

Pennsylvania.  — ■  Jacoby  v.  Gogell,  5  S.  &  R. 
(Pa.)  450;  Porter  z\%Hildebrand,  14  Pa.  St. 
129;  Piscataqua  Bank  v.  Turnley,  I  Miles 
(Pa.)  312;  Lowry  v.  Fox,  2  Laz.  Leg.  Obs. 
(Pa.)  220;  Boyer  v.  Bullard,  102  Pa.  St.  555; 
Coleman's  Appeal,  75  Pa.  St.  441. 

South  Carolina.  —  Sargeant  v.  Helmbold, 
Harp.  L.  (S.  Car.)  219. 

Vermont.  —  Ferris  v.  Ferris,  25  Vt.  100; 
Hutchinson  v.  Lamb,  Brayt.  (Vt.)  234;  Tarbell 
v.  Bradley,  27  Vt.  535;  Graves  v.  Severens,  37 
Vt.  651. 

Debtor  —  Conversion.  —  In  Hutchinson  v. 
Lamb,  Brayt.  (Vt.)  234,  it  was  held  that  a  per- 


son against  whom  one  had  a  claim  for  the  con- 
version of  property  was  not  his  "debtor" 
within  the  meaning  of  the  Vermont  statute  au- 
thorizing the  institution  of  a  trustee  process 
against  the  trustees  of  concealed  or  abscond- 
ing "  debtors." 

3.  "Personal  Actions."  —  Wood  worth  v.  Gre- 
nier,  70  Me.  242;  Way  v.  Dane,  11  Allen 
(Mass.)  357;  Adams  v.  Tyler,  121  Mass.  380; 
Church  v.  Phillips,  157  Mass.  566. 

Trespass  Quare  Clausum  Fregit  a  Personal  Ac- 
tion.—  An  action  of  tort  for  a  trespass  to  the 
plaintiff's  real  estate  is  a  "  personal  action  " 
within  the  meaning  of  Gen.  Stat.  Mass.  (i860), 
§§  1,  4  (Pub.  Stat.  1882,  c.  183,  §§  1,  3),  which 
provides  that  personal  actions  may  be  com- 
menced by  the  trustee  process;  and  in  such  a 
case  the  writ  may  be  returned  in  the  county 
where  the  trustee  lives,  although  it  is  not  the 
county  where  the  real  estate  is  situated.  Way 
v.  Dame,  11  Allen  (Mass.)  357. 

In  Linscott  v.  Fuller,  57  Me.  406,  it  was 
also  held  that  trespass  quare  clausum  fregit 
was  a  personal  action,  and  could  be  com- 
menced by  trustee  process. 

4.  Form  of  Action  the  Test.  —  Elwell  v.  Mar- 
tin, 32  Vt.  217.  See  also  Porter  v.  Hildebrand, 
14  Pa.  St.  129. 

5.  Suit  Improperly  Brought  by  Trustee  Process. 
—  Ferris  v.  Ferris,  25  Vt.  100;  Hill  v.  Whit- 
ney, 16  Vt.  461;  Bradley  v.  Richmond,  6  Vt. 
121;  Tarbell  v.  Bradley,  27  Vt.  535. 

In  an  action  ex  delicto  a  trustee  summons 
was  added  to  the  declaration,  but  the  writ  was 
served  on  the  defendant  as  an  ordinary  writ  of 
attachment,  and  was  not  served  on  the  trustee 
named.  It  was  held  that  this  was  not  a  suit 
*'  commenced  by  the  trustee  process,"  since  it 
was  not  served  upon  the  trustee,  and  that  the 
trustee  summons  should  be  treated  as  surplus- 
age; and  a  motion  to  dismiss  for  this  cause 
was  overruled.  Graves  v.  Severens,  37  Vt. 
651. 

Under  Pub.  Stat.  Mass.  (1882),  c.  183,  §  1, 
which  expressly  prohibits  the  commencement 
of  an  action  of  tort  tor  malicious  prosecution 
by  trustee  process,  it  was  held  that  an  action 
so  brought  was  rightly  dismissed.  Church  v. 
Phillips,  157  Mass.  566. 

6.  Actions  Before  Maturity  of  Demand.  —  Tay- 
lor v.  Fryar,  18  Tex.  Civ.  App.  266.  See  also 
Gowan  v.  Hanson,  55  Wis.  345.  Compare 
Brown  v.  Chancellor,  61  Tex.  437. 

Garnishment  before  judgment,  as  allowed 
by  the  Kansas  statute,  is  an  independent  pro- 
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VI.  Grounds  for  Issuance  of  Writ  —  1.  In  General.  —  The  statutes  in  the 
several  jurisdictions  authorize  the  issuance  of  a  writ  of  garnishment  under  cer- 
tain circumstances,  either  in  aid  of  an  execution  or  the  enforcement  of  judg- 
ments or  in  aid  of  attachments  ;  and  of  course  in  either  case,  since  the  proceeding 
by  garnishment  is  purely  statutory,  the  statutory  grounds  for  the  issuance  of 
the  writ  must  exist.1  And  when  the  grounds  for  the  issuance  of  the  writ  do 
not  exist  or  no  attachment  has  in  fact  been  issued,  it  has  been  held  that  either 
the  garnishee  a  or  the  defendant  3  may  take  advantage  thereof. 

2.  Garnishment  in  Aid  of  Execution.  —  When  the  statutes  authorize  the  issu- 
ance of  the  garnishment  only  in  aid  of  a  prior  execution,  the  execution  issued 
must  have  been  valid  to  validate  the  issuance  of  the  garnishment.4 

Return  of  Execution.  —  Under  some  statutes  the  writ  of  garnishment  may  issue 
to  enforce  the  payment  of  judgments  without  regard  to  the  prior  issuance  of 
an  execution  thereon.5  Other  statutes,  however,  require,  before  the  issuance  of 
the  writ  in  such  cases,  the  prior  issuance  of  an  execution  upon  the  judgment 
and  a  return  thereon  unsatisfied  or  "  no  property  found,"  and  under  such 
statutes  it  is  of  course  necessary  that  such  provision  should  have  been  com- 
plied with.6 

Return  at  Instance  of  Plaintiff.  — And  in  order  that  the  return  on  the  execution 
shall  be  sufficient  to  authorize  the  issuance  of  the  writ  of  garnishment,  it  must 
have  been  made  upon  the  responsibility  of  the  officer  and  not  at  the  instance 
and  direction  of  the  plaintiff.7 


visional  remedy  and  independent  of  attach- 
ment, and  therefore  Civ.  Code  Kan.,  §  230 
(Code  Civ.  Pro.  1897,  §  220),  authorizing-  an 
attachment  in  an  action  on  a  claim  before 
due,  where  the  debtor  has  conveyed  or  other- 
wise disposed  of  his  property  with  inlent  to 
defraud  his  creditors,  etc.,  does  not  authorize 
garnishment  in  such  an  action  and  undersuch 
circumstances.  Kellogg  v.  Hazlett,  2  Kan. 
App.  525. 

1.  Statutory  Grounds  for  Issuance  of  Writ  Must 
Exist.  —  Hubbard  v.  Brown,  1  Root  (Conn.) 
276;  Smiths.  Belmont,  etc.,  Iron  Co.,  11  Bush 
(Ky.)  390;  Michigan  Cent.  R.  Co.  v.  Keohane, 
31  III.  144;  Wilson  v.  Reilly,  82  Mich.  169. 

Diligence  in  Finding  Other  Property.  —  When 
garnishment  is  permitted  only  where  no  prop- 
erty of  the  defendant  can  be  found  which  is 
subject  to  attachment  or  execution,  the  plain- 
tiff is  not  bound  to  make  every  possible  effort 
to  find  property,  and  it  is  sufficient  if  he  uses 
reasonable  effort  or  makes  reasonable  inquiry 
to  find  it;  but  if,  when  knowledge  of  sufficient 
property  to  satisfy  the  writ  is  brought  home  to 
him  or  his  attorney,  or  to  the  officer,  he  causes 
summons  of  garnishment  to  issue,  it  will  con- 
stitute such  an  abuse  of  the  process  of  the 
court  as  to  warrant  a  dismissal  of  the  proceed- 
ing.   Chanute  v.  Martin,  25  111.  63. 

2.  Garnishee  May  Show  Nonexistence  of  Grounds 
—  Connecticut. — Stanly  v.  Ogden,  2  Root 
(Conn.)  259;  Hubbard  v.  Brown,  I  Root 
(Conn.)  276. 

Illinois. — Dunderdale  v.  Westinghouse  Elec- 
tric, etc.,  Co.,  51  111.  App.  407;  Truitt  v.  Griffin, 
61  111.  26;  Chanute  v.  Martin,  25  111.  63. 

Maryland.  —  Barr  v.  Perry,  3  Gill  (Md.)  313. 

Vermojit.  —  Emerson  v.  Paine,  9  Vt.  271. 

Wisconsin.  —  Orton  v.  Noonan,  27  Wis.  572. 

3.  Principal  Defendant  May  Show  Nonexistence 
Of  Grounds.  —  Austin  v.  Grout,  2  Vt.  489. 

The  principal  debtor  may  plead  in  abate- 
ment that  he  was  not  an  absconding  or  con- 
cealed debtor.    Austin  v.  Grout,  2  Vt.  489, 


overruling  Strong  v.  Allen,  Brayt.  (Vt.)  232, 
and  GafQeld  v.  Enos,  Brayt.  (Vt.)  234. 

4.  Validity  of  Execution  Essential.  —  Gibbs  v. 
Bourland,  6  Yerg.  (Tenn.)  481;  Kentzler  v. 
Chicago,  etc.,  R.  Co.,  47  Wis.  641. 

5.  Issuance  of  Execution  on  Judgment  Unneces- 
sary.—  In  Faulkner  v.  Chandler,  11  /.la.  725, 
wherein  it  was  held  that  a  writ  of  garnishment 
may  be  sued  out  on  a  judgment  though  no  ex- 
ecution has  been  issued  on  it,  the  Alabama 
statutes  were  reviewed  at  length. 

6.  Return  of  Execution  Required  —  Florida.  — 
Sessions  v.  Stevens,  1  Fla.  269. 

Illinois. — Dearborn  Laundry  Co.  v.  Chicago, 
etc.,  R.  Co.,  55  111.  App.  438;  Clark  v.  Earlvil'.e 
First  Nat.  Bank,  71  111.  App.  601;  Dunderdale 
v.  Westinghouse  Electric,  etc.,  Co.,  51  111.  App. 
407;  Scheubert  v.  Honel,  50  111.  App.  597; 
Pecos  Irrigation,  etc.,  Co.  v.  Olson,  63  111. 
App.  313;  Michigan  Cent.  R.  Co.  v.  Keohane, 
31  111.  144;  Chanute  v.  Martin,  25  111.  63; 
Davis  v.  Siegel,  etc.,  Co.,  80  III.  App.  278; 
Gibbons  v.  Bryan,  3  111.  App.  298. 

Nebraska. — Whitcomb  v.  Atkins,  40  Neb. 
549;  Clough  v.  Buck,  6  Neb.  343;  Wilson  v. 
Burney,  8  Neb.  39. 

See  also  Flanegan  v.  Earnest,  2  Pin.  (Wis.) 
196,  1  Chand.  (Wis.)  149. 

Waiver  of  Return.  —  If  the  defendant  in  exe- 
cution neglects  to  move  to  set  aside  the  gar- 
nishment proceeding  on^the  ground  that  the 
execution  had  not  been  returned,  he  will  be 
presumed  to  have  waived  the  irregularity. 
Sessions  v.  Stevens,  1  Fla.  269. 

Sufficiency  of  Unsigned  Execution.  —  A  paper 
in  form  an  execution  but  wanting  the  signa- 
ture of  the  authority  by  which  it  is  issued  will 
not  suffice,  though  delivered  to  the  officer  and 
by  the  officer  acted  on,  and  a  return  thereon 
nulla  bona  will  not  authorize  the  issuance  of  a 
writ  of  garnishment.  Dearborn  Laundry  Co. 
v.  Chicago,  etc.,  R.  Co.,  55  111.  App.  438. 

7.  Return  at  Instance  of  Plaintiffs  Attorney.  — 
Pecos  Irrigation,  etc.,  Co.  v.  Olson,  63  I1L 

750  Volume  XIV. 


©rounds  for  Issuance  of  Writ. 


GARNISHMENT. 


Garnishment  under  Attachment. 


Sufficiency  of  Return.  —  The  return  of  the  execution  must  also  be  in  terms  or  in 
substance  "  no  property  found,"  as  required  by  the  statute.1 

3.  Garnishment  under  Attachment.  —  The  statutes  providing  for  the  com- 
mencement of  actions  by  attachment*  provide  also  in  some  cases  for  the 
issuance  of  a  writ  of  garnishment  in  aid  of  such  attachment  3  where  no  attach- 
able property  can  be  found.4 

Absent  and  Absconding  Debtors.  —  Under  statutes  providing  for  the  commence- 
ment of  actions  against  absent  or  absconding  debtors  by  garnishment  or  trustee 
process,  an  absent  or  absconding  debtor  has  been  defined  as  one  who  lives 
without  the  state  or  who  withdraws  himself  from  the  reach  of  his  creditors 
with  the  intent  to  frustrate  their  just  demands.5 

Nonresident  Debtors.  —  In  many  jurisdictions  the  statutes  authorize  the  institu- 
tion of  actions  against  nonresident  debtors  by  garnishment  or  the  trustee  pro- 
cess, which  is  similar  to  the  institution  of  actions  by  foreign  attachment  under 
the  custom  of  London.  A  "  nonresident,"  within  the  meaning  of  the  term  as 
used  in  such  statutes,  may  be  defined  as  one  who  has  not  a  place  of  abode  in 
the  state  at  which  a  service  of  summons  may  be  lawfully  made.6 


App.  313;  Dunderdale  v.  Westinghouse  Elec- 
tric, etc.,  Co.,  51  111.  App.  407;  Clark  v.  Earl- 
ville  First  Nat.  Bank,  71  111.  App.  601.  See 
also  Huntington  v.  Metzger,  51  111.  App.  222; 
Scheabert  v.  Honel,  50  111.  App.  597,  affirmed 
152  111.  313;  Michigan  Cent.  R.  Co.  v.  Keohane, 
31  HI.  U4- 

1.  Sufficiency  of  Return.  —  Michigan  Cent.  R. 
Co.  v.  Keohane  31  111.  144;  Clough  v.  Buck, 
6  Neb.  343;  Wilson  v.  Burney,  8  Neb.  39. 

Compliance  with  Statutory  Requirements.  —  In 
Michigan  Cent.  R.  Co.  v.  Keohane,  31  111.  144, 
the  return  was  in  the  following  form:  "  I 
have  demanded  property  of  the  within-named 
defendant,  *  *  *  and  he  says  he  has  no 
property  to  turn  out  to  satisfy  the  same.  I 
therefore  return  said  execution  no  part  satis- 
fied." The  requirement  of  the  statute  was 
that  the  return  should  be  either  in  terms  or  in 
substance,  "  no  property  found."  It  was  held 
that  the  return  was  insufficient. 

Conclusiveness  of  Officer's  Return.  —  Under  the 
Illinois  statute  (Rev.  Stat.  1845,  c.  57,  §  38; 
Stirr  &  Curt.  Annot.  Stat.  1896,  c.  62,  par.  1), 
which  authorizes  the  issuance  of  a  writ  of  gar- 
nishment where  an  execution  has  been  re- 
turned nulla  bona,  and  requires  the  plaintiff  to 
file  an  affidavit  stating  that  the  defendant  has 
no  property  within  his  knowledge  subject  to 
execution,  it  has  been  held  that  the  officer's 
return  of  "  no  property  found  "  on  an  execu- 
tion was  not  conclusive  on  a  garnishment,  but 
made  a.  prima  facie  case  only,  and  could  be  re- 
butted by  the  garnishee.  Chanute  v.  Martin, 
25  111.  63. 

The  Burden  of  Proof  that  there  was  property 
on  which  execution  should  have  been  levied, 
and  that  thus  there  is  an  abuse  of  the  garnishee 
process,  is  on  the  garnishee.  Kuhn  v.  Impe- 
rial Bid?.  Co.,  55  111.  App.  309. 

2.  The  Grounds  for  the  Issuance  of  an  Attach- 
ment will  be  found  fully  discussed  in  the  title 
Attachment,  vol.  3,  p.  195  et  seq. 

3.  Garnishment  in  Aid  of  Attachment.  —  Don- 
ald v.  Nelson,  95  Ala.  Ill;  Buckingham  v. 
Bailey,  4  Smed.  &  M.  (Miss.)  538.  See  also 
the  various  local  codes  and  statutes  in  the 
United  States. 

4.  Absence  of  Attachable  Property.  —  See  Truitt 
*.  Griffin,  61  111  26. 
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It  Is  Sufficient  Evidence  of  Inability  to  Find 
Property  of  the  principal  debtor  to  attach,  that 
the  officer  returns  "  no  property  found," 
though  the  affidavit  for  garnishment  states 
that  the  person  to  be  summoned  has  property 
in  his  possession  which  is  subject  to  actual 
levy.    Malley  v.  Altman,  14  Wis.  22. 

0.  Absent  and  Absconding  Debtors.  —  Fitch  v. 
Waite,  5  Conn.  117:  Ives  v.  Curtiss,  2  Root 
(Conn.)  133;  Leach  v.  Cook,  ioVt.239;  Board- 
man  v.  Bickford,  2  Aik.  (Vt.)  345. 

Foreign  Executors  and  Administrators.  —  In 
Stanton  v  Holmes,  4  Day  (Conn.)  87,  it  was 
held  that  the  foreign  executor  or  administrator 
of  a  deceased  nonresident  debtor  was  not  an 
absent  and  absconding  debtor  within  the  Con- 
necticut statute  so  as  to  authorize  a  foreign 
attachment  against  him. 

Nonresident  Coming  Temporarily  into  State.  — 
Wheie  a  single  man,  having  a  usual  place  of 
resort  as  a  home  in  New  Hampshire,  came  into 
Vermont  under  a  contract  to  teach  a  school  for 
three  months,  leaving  his  chest  of  clcthes  in 
New  Hampshire  and  going  there  once  or  twice 
during  his  term  to  exchange  them,  and  at  the 
expiration  of  his  term  returned  there,  it  was 
held  that  he  had  not  thereby  become  an  "  in- 
habitant "  of  Vermont  within  the  meaning  of 
the  statute  of  1817  which  provided  that  any 
inhabitantof  the  state  who  should  remove  out 
of  the  state  leaving  unpaid  debts  should  be 
considered  an  absconding  debtor.  Boardman 
v,  Bickford,  2  Aik.  (Vt.)  345. 

Partnership  —  All  Members  Must  Be  Absconding 
or  Concealed. —  The  trustee  process  cannot  be 
sustained  against  a  partnership  as  absconding 
or  concealed  debtors  unless  all  of  the  members 
have  absconded  or  kept  concealed.  Leach 
v.  Cook,  10  Vt.  239.  See  also  Williams  v. 
Muthersbaugh,  29  Kan.  730;  Edwards  v. 
Hughes.  20  Mich.  289;  Cowdin  v.  Hurford.  4 
Ohio  133;  Taylor  v.  McDonald,  4  Ohio  154. 
And  see  the  title  Attachment,  vol.  3,  p.  195, 
as  to  when  an  attachment  may  issue  against  a 
debtor  as  an  absent  or  absconding  debtor. 

6.  Nonresident  Debtors.  —  Barr  v.  Perrv,  3  Gill 
(Md.)  313;  Risewick  v.  Davis,  19  Md.  82; 
Pennsylvania  R.  Co.  v.  Pennock,  51  Pa.  St.  244. 
See  the  title  Attachment,  vol.  3,  p.  197  et  seq. 

Foreign  Insurance  Company.  —  An  insurance 
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VII.  Against  Whom  Proceedings  May  Be  Instituted.  —  Where  the  statu- 
tory grounds  for  the  issuance  of  the  writ  of  garnishment  exist,  the  proceedings 
may  be  instituted  against  all  persons,  both  individual  and  corporate,  and  irre- 
spective of  whether  they  are  residents  or  nonresidents,1  unless,  of  course,  they 
enjoy  some  special  immunity  from  suit.2 

VIII.  Who  May  Take  Advantage  of  Process.  —  The  statutes  authorizing 
the  issuance  of  writs  of  garnishment  are,  as  a  rule,  very  broad  in  regard  to  the 
persons  who  may  take  advantage  of  the  process,  and  generally  provide  for  its 
issuance  on  the  application  of  any  person;  and  the  word  "  person,"  as  so  used, 
has  been  held  to  include  all  individuals,3  nonresidents  as  well  as  residents,4 


company  incorporated  under  the  laws  of  New 
York,  and  having  its  principal  place  of  busi- 
ness in  that  state,  though  it  has  complied  with 
the  provisions  of  Code  Va.  (1873),  c.  36,  §  19 
(Code  1887,  §  1265),  in  relation  to  foreign  in- 
surance companies  doing  business  in  that 
state,  is  not  a  resident,  and  its  property  is 
therefore  subject  to  foreign  attachment.  Cow- 
ardin  v.  Universal  L.  Ins.  Co.,  32  Gratt.  (Va.) 
445. 

All  Defendants  Must  Be  Nonresidents  —  Michi- 
gan Statute. —  Under  How.  Annot.  Stat.  Mich., 
(1882)  §  8087,  which  authorizes  the  institution 
of  garnishment  proceedings  against  a  nonresi- 
dent "  defendant,"  such  proceedings  cannot 
be  instituted  where  a  part  only  of  the  defend- 
ants are  nonresidents.  Wilson  v.  Reilly,  82 
Mich.  169. 

1.  Nonresidents.  —  Cousens  v.  Lovejoy,  81 
Ms.  467;  King  v.  Vance,  46  Ind.  246;  Chase 
v.  Haughton,  16  Vt.  594;  Ward  v.  Morrison,  25 
Vt.  593. 

Corporations.  —  Everdell  v.  Sheboygan,  etc., 
R.  Co.,  41  Wis.  395.  See  also  Ballston  Spa 
Bank  v.  Marine  Bank,  18  Wis.  490. 

Foreign  Corporations.  —  Williams  v.  Inter- 
national Grain,  etc.,  Board,  99  Mich.  80;  Har- 
ley  v.  Charleston  Steam  Packet  Co.,  2  Miles 
(Pa.)  249;  Bushel  v.  Commonwealth  Ins.  Co., 
15  S.  &  R.  (Pa.)  173. 

Married  Women.  —  In  England,  where  judg- 
ment has  been  recovered  against  a  married 
woman,  though  enforceable  only  against  her 
separate  estate,  a  garnishee  order  may  issue 
thereon  under  order  45,  rule  1.  Holtby  v. 
Hodgson,  24  Q.  B.  D.  103. 

2.  Immunity  from  Suit.  —  Danley  v.  State 
Bank,  15  Ark.  16;  State  v.  Curran,  12  Ark.  322. 

Executors.  —  In  Pennsylvania  it  has  been  held 
that  a  writ  of  foreign  attachment  would  not 
lie  against  executors.  McCoombe  v.  Dunch, 
2  Dall.  (Pa.)  73;  Pringle  v.  Black,  2  Dall.  (Pa.) 
97;  Williamson  v.  Beck,  8  Phila.  (Pa.)  269. 
See  also  Weaver  v.  Pickard,  7  Utah  296. 

3.  Assignee  of  Choses  in  Action. — How.  Annot. 
Stat.  Mich.  (1882),  §  7344,  authorizes  the 
assignment  of  any  nonnegotiable  cause  of 
action,  and  it  has  been  held  that  the  assignee 
succeeds  to  all  the  rights  of  his  assignor,  in- 
cluding his  remedies  by  action,  and  may 
therefore  sue  out  a  writ  of  garnishment  for  the 
enforcement  of  his  claim.  Crippen  v.  Jacob- 
son,  56  Mich.  386.  See  also  Whitman  v. 
Keith,  18  Ohio  St.  143.  Compare  Green  v. 
Abdill,  6  Pa.  Co.  Ct.  666. 

Assignee  of  Chose  in  Action  Fending  Suit.  —  In 
Dugas  v.  Mathews,  9  Ga.  510,  54  Am.  Dec. 
361,  the  transfer  of  a  negotiable  note  upon 
which  suit  was  pending  was  held  to  convey 
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such  an  interest  in  the  judgment  obtained 
thereon  in  the  name  of  the  transferrer  as  would 
enable  the  transferee  to  sue  out  process  of 
garnishment  thereon. 

Defendant  Recovering  Judgment.  —  Under  the 
Michigan  statute  (How.  Annot.  Stat.  Mich., 
Supp.  1883-1890,  §  8058),  which  provides  for 
the  issuance  of  a  writ  of  garnishment  on  the 
affidavit  of  the  "  plaintiff"  in  "  all  cases" 
where,  on  "  any  judgment  or  decree,"  (here 
remains  unpa:d  any  sum,  it  has  been  held  that 
the  writ  may  issue  at  the  instance  of  a  defend- 
ant who  has  recovered  a  j  udgment  against  a 
plaintiff,  as  the  word  "  plaintiff,"  as  used  in 
the  statute,  refers  to  the  movant  in  a  garnish- 
ment proceeding.  Esler  v.  Kent  Circuit 
Judge,  108  Mich.  543. 

Secured  Creditors.  —  The  plaintiff  may  sue  out 
a  writ  of  garnishment  though  the  indebtedness 
of  the  defendant  is  secured  by  collaterals. 
Germania  Sav.  Bank  v.  Peuser,  40  La.  Ann. 
796. 

4.  Nonresidents  —  Alabama.  —  Woodley  v. 
Shirley,  Minor  (Ala.)  14. 

Illinois.  —  Wabash  R.  Co.  v.  Dougan,  41  111. 
App.  543;  Missouri  Pac.  R.  Co.  v.  Flannigan, 
47  111.  App.  322. 

Iowa.  —  Mooney  v.  Union  Pac.  R.  Co.,  60 
Iowa  346. 

Massachusetts.  —  Hull  v.  Blake,  13  Mass.  153. 
Michigan.  —  Newland  v.  Reilly,  85  Mich. 
151. 

New  Jersey.  —  National  F.  Ins.  Co.  v.  Cham- 
bers, 53  N.  J.  Eq.  468. 

New  York.  —  Embree  v.  Hanna,  5  Johns. 
(N.  Y.)  101. 

Pennsylvania.  —  John  Ray  Clark  Co.  v.  Toby 
Valley  Supply  Co.,  14  Pa.  Co.  Ct.  344;  Claflin 
v.  Weiss,  12  Lane.  Bar  (Pa.)  169;  Mulliken  v. 
Aughinbaugh,  I  P.  &  W.  (Pa.)  117. 

Vermont.  —  Ward  v.  Morrison,  25  Vt.  593; 
Chase  v.  Haughton,  16  Vt.  594. 

The  right  of  a  citizen  of  another  state  to  in- 
stitute garnishment  proceedings  is  said  to  come 
within  the  words  and  spirit  of  the  first  clause 
of  the  second  section  of  the  fourth  article  of 
the  Constitution  of  the  United  States,  that  the 
citizens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the 
several  states,  one  of  which  is  the  right  to  in- 
stitute actions  of  any  kind  in  the  courts  of 
another  state.  John  Ray  Clark  Co.  v.  Toby 
Valley  Supply  Co.,  14  Pa.  Co.  Ct.  344;  Ward 
v.  Morrison,  25  Vt.  593. 

Citizens  of  District  of  Columbia.  —  Under  a 
statute  of  Maryland  limiting  the  benefits  of  the 
statutes  to  attaching  creditors  in  that  state  or 
some  other  of  the  United  States,  it  has  been 
held  that  a  citizen  of  the  District  of  Columbia 
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and  Notice  to  Defendant. 


corporations,1  and  sovereignties.8 

IX.  Affidavit,  Bond,  Summons  oe  Wb.it,  and  Notice  to  Defendant  — 
1.  In  General.  —  The  process  of  garnishment  being  purely  a  creature  of  statute, 
it  is  necessary  for  its  successful  prosecution  that  all  the  statutory  requirements 
shall  be  strictly  complied  with.3 

2.  Affidavit  —  in  General.  —  Under  the  statutes  in  many  jurisdictions  the 
basis  of  the  proceedings  by  way  of  garnishment  is  an  affidavit  by  the  plain- 
tiff to  the  existence  of  certain  facts  upon  which  his  right  to  the  issuance 
of  a  writ  or  summons  in  garnishment  is  made  to  depend.4  The  affidavit  must 
always  be  made  and  filed  before  the  writ  of  garnishment  is  issued.5 

By  Whom  to  Be  Made.  —  Statutes  generally  provide  that  the  affidavit  may  be 


was  not  entitled  to  the  remedy.  Yerby  v. 
Lackland,  6  Har.  &  ].  (Md.)  446.  See  also 
Wever  v.  Baltzell,  6  Gill  &  J.  (Md.)  343,  and 
Bruce  v.  Cook,  6  Gill  &  J.  (Md.)  348,  wherein 
the  above  case  was  approved. 

1.  Corporations.  —  Planters',  etc..  Bank  v. 
Andrews,  8  Port.  (Ala.)  404;  Trenton  Banking 
Co.  v.  Haverstick,  11  N.  J.  L.  171. 

2.  Sovereignties.  —  People  v.  Johnson,  14  111. 
342;  U.  S.  v.  Murdock,  18  La.  Ann.  305,  89 
Am.  Dec.  651;  U.  S.  v.  Graff,  67  Barb.  (N.  Y.) 
304. 

3.  Strict  Compliance  with  Statutory  Require- 
ments— -Arkansas.  —  Desha  v.  Baker,  3  Ark. 

5°9-  _ 

California.  —  Roberts   v.  Landeker,  9  Cal. 
262. 

Georgia.  —  Knox  v.  Summers,  66  Ga.  256. 

Illinois. — Michigan  Cent.  R.  Co.  v.  Keohane, 
31  111.  144;  Gibbon  v.  Bryan,  3  111.  App.  298. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Par- 
ish, 6  Ind.  App.  89  {citing  1  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  894];  Newman  v. 
Manning,  89  Ind.  422. 

Iowa.  —  Padden  v.  Moore,  58  Iowa  703. 

Louisiana.  — Schindlerz'.  Smith,  18  La.  Ann. 
476. 

Maryland.  —  Wever  v.  Baltzell,  6  Gill  &  J. 
(Md.)  335;  Harden  v.  Moores,  7  Har.  &  J. 
(Md.)4. 

Michigan.  —  Hanselman  v.  Kegel,  60  Mich. 
548;  Crisp  v.  Ft.  Wayne,  etc.,  R.  Co.,  98  Mich. 
648;  Iron  Cliffs  Co.  v.  Lahais,  52  Mich.  394; 
Weimeister  v.  Manville,  44  Mich.  408;  Ken- 
nedy v.  McLellan,  76  Mich.  598;  Townsend  v. 
Cass  Circuit  Judge,  39  Mich.  407;  Drake  v. 
Lake  Shore,  etc.,  R.  Co.,  69  Mich.  168,  13  Am. 
St.  Rep.  382. 

Minnesota.  —  Prince  v.  Heenan,  5  Minn.  347; 
Black  v.  Brisbin,  3  Minn.  360,  74  Am.  Dec. 
762;  Hinkley  v.  St.  Anthony  Falls  Water 
Power  Co.,  9  Minn.  55. 

Nebraska.  —  State  v.  Duncan,  31  Neb.  631. 

North  Carolina. — State  Bank  v.  Hinton,  I 
Dev.  L.  (12  N.  Car.)  397. 

Oregon.  —  Batchellor  v.  Richardson,  17  Ore- 
gon 334;  Case  v.  Noyes,  16  Oregon  329;  Smith 
v.  Conrad,  23  Oregon  211. 

Pennsylvania.  —  Silva  v.  Greenwald,  2  Pa. 
Co.  Ct.  131;  Hunter  v.  Clarke,  16  W.  N.  C. 
(Pa.)  558;  Wanamakerz\  Ste  vens,  1  Pa.  Co.  Ct. 
3t7;  Melloy  v.  Burtis,  1  Pa.  Co.  Ct.  316;  Davis 
v.  Mayer,  6  Lane.  Bar  (Pa.)  105. 

Texas. — Scurlock  v.  Gulf,  etc.,  R.  Co.,  77 
Tex.  478;  Jemison  v.  Scarborough,  56  Tex. 
360;  Willis  v.  Lyman,  22  Tex.  268;  Ball  v. 
Bennett,  (Tex.  Civ.  App.  1895)  52  S.  W.  Rep. 
618. 
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Vermont.  —  Ferris  v.  Ferris,  25  Vt.  100. 
West  Virginia.  —  Ringold  v.  Suiter,  35  W. 
Va.  186;  Coda  v.  Thompson,  39  W.  Va.  67. 
citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
1098. 

Wisconsin.  —  McDonald  v.  Vinette,  58  Wis. 
619;  Edler  v.  Hasche,  67  Wis.  653;  Wells  v. 
American  Express  Co.,  55  Wis.  23,  42  Am. 
Rep.  695. 

4.  Affidavit  —  Basis  of  Proceeding  —  Alabama. 
—  Clark  v.  Gaither,  6  Ala.  139. 

California.  —  Hathaway  v.  Brady,  26  Cal. 
581. 

Illinois.  —  Stickley  v.  Little,  29  111.  315. 
Indiana.  —  Corbin  v.  Goddard,  94  Ind.  419; 
Pomeroy  v.  Beach,  149  Ind.  511. 

Michigan.  —  Ettelsohn  v.  Fireman's  Fund 
Ins.  Co.,  64  Mich.  331;  Weimeister  v.  Man- 
ville, 44  Mich.  408. 

Minnesota.  —  Prince  v.  Heenan,  5  Minn.  347; 
Hinkley  v.  St.  Anthony  Falls  Water  Power 
Co.,  9  Minn.  55. 

Texas.  — Sun  Mut.  Ins.  Co.  v.  Seeligson,  59 
Tex.  3;  Bowers  v.  Continental  Ins.  Co.,  65 
Tex.  52. 

Wisconsin.  —  Steen  v.  Norton.  45  Wis.  415. 
Affidavit  Satisfies  the  Requirement  for  a  "  Writ- 
ten Application"  under  the  Texas  statute. 
Godfrey  v.  Newby,  (Tex.  Civ.  App.  1897)  39  S. 
W.  Rep.  594.  See  also  Harrington  v.  Edring- 
ton,  (Tex.  Civ.  App.  1896)  38  S.  W.  Rep.  246. 

An  Affidavit  Fatally  Defective  Confers  No  Juris- 
diction, though  the  garnishee  appears.  Ettel- 
sohn v.  Fireman's  Fund  Ins.  Co.,  64  Mich.  331; 
Wells  v.  American  Express  Co.,  55  Wis.  23,  42 
Am.  Rep.  695;  Raymussen  v.  McCabe,  46  Wis. 
600;  Steen  v.  Norton,  45  Wis.  412.  And  the  pro- 
ceedings will  be  dismissed  on  motion.  Knox 
v.  Summers,  66  Ga.  256;  Conway  v.  Ionia 
Circuit  Judge,  46  Mich.  28. 

Slight  Defects  in  the  Affidavit  May  Be  Waived 
by  the  Garnishee.  —  Corbin  v.  Goddard,  94  Ind. 
419;  Aultman  v.  Markley,  61  Minn.  404;  Ste- 
vens v.  Dillman,  86  111.  233;  Commercial  Nat. 
Bank  v.  Payne,  161  111.  316;  American  Cent. 
Ins.  Co.  v.  Hettler,  46  111.  App.  416. 

Writ  Issued  Against  Several  Garnishees  on  Single 
Affidavit.  —  State  Sav.  Bank  v.  Hosmer,  95 
Mich.  100. 

5.  Time  of  Making  and  Filing  Affidavit.  —  Gib- 
bon v.  Bryan,  3  111.  App.  29S;  Black  v.  Bris- 
bin, 3  M  inn.  3^Q»  74  Am.  Dec.  7^2 j  State  v. 
Duncan,  37  Neb.  631;  Steen  v.  Norton,  45  Wis. 
412.  See  a!so  Millard  v.  Lenawee  Circuit 
Judge,  107  Mich.  134. 

Before  Whom  Affidavit  to  Be  Made.  —  See 
Horat  v.  Jackel,  59  111.  139;  and  the  title  Gar- 
nishment, 9  Encyc.  Pl.  and  Pr.  817. 
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made  by  the  agent  or  attorney  of  the  plaintiff,1  and  it  has  been  held  that  an 
affidavit  so  made  is  sufficient  without  express  statutory  provision.3 

Contents  of  Affidavit.  —  The  necessity  of  particular  averments  is  usually  gov- 
erned by  statutes,  with  the  requirements  of  which  a  strict  compliance  is 
generally  essential.3  The  affidavit  should  usually  contain  a  statement  of  the 
plaintiff's  claim,4  a  statement  of  the  garnishee's  indebtedness,5  and  an  aver- 
ment of  the  grounds  for  the  issuance  of  the  writ.e 

3.  Bond.  —  In  some  jurisdictions  the  statutes  require  as  a  prerequisite  to 
the  issuance  of  a  writ  of  garnishment  the  execution  by  the  plaintiff  of  a  bond 
to  indemnify  the  defendant  or  the  garnishee  for  any  damages  caused  by  the 
issuance  of  the  writ.7    And  a  garnishee  summons  issued  without  the  filing  of 


1.  Statutory  Authority. —  Dunlap  v.  Hooper, 
67  Ga.  721;  Weimeister  v.  Manville,  44  Mich. 
408:  Wether  wax  v.  Paine,  2  Mich.  555;  Car- 
roll v.  Sheehan,  12  R.  I.  218;  Willis  v.  Lyman, 
22  Tex.  268.  See  also  the  various  local  codes 
and  statutes  in  the  United  States. 

2.  Affidavit  by  Agent  of  Plaintiff  —  Absence  of 
Express  Statutory  Provisions.  —  Trenton  Bank- 
ing Co.  v.  Haverstick,  11  N.  J.  L.  171. 

Affidavit  to  Be  Made  by  Real  Owner  of  Judg- 
ment.—  Jackson  v.  Shipman,  28  Ala.  488. 

Affidavit  by  Agent  —  Agency  May  Be  Disclosed. 
—  American  Cent.  Ins.  Co.  v.  Hettler,  46  111. 
App.  416;  Manley  v.  Headley,  10  Kan.  88; 
Willis  v.  Lyman.  22  Tex.  268;  Miller  v.  Chi- 
cago, etc.,  R.  Co.,  58  Wis.  310;  Wiley  v. 
Aultman.  53  Wis.  560.  See  also  Cunningham 
v.  Goelet,  4  Den.  (N.  Y.)  71.  Compare  Godman 
v.  Gordon,  1  Mo.  App.  Rep.  403. 

Disclosing  Agency  by  Way  of  Becitals  Is  Suffi- 
cient. —  Wetherwax  v.  Paine,  2  Mich.  555.  See 
also  Fremont  Cultivator  Co.  7/.  Fulton,  103 
Ind.  393;  Evans  v.  Lawson,  64  Tex.  199;  Cle- 
burne First  Nat.  Bank  v.  Graham,  (Tex.  App. 
1889)  22  S.  W.  Rep.  1101.  And  compare  Miller 
v.  Chicago,  etc.,  R  .Co.,  58  Wis.  3ro. 

Failure  to  Disclose  Agency  Cured  by  Recitals  of 
Record.  —  Simon  v.  Greer,  (Tex.  Civ.  App. 
1896)  34  S.  W.  Rep.  343.  See  also  Kelly  v. 
Gibbs,  84  Tex.  143.  But  see  Willis  v.  Lyman, 
22  Tex.  268. 

3.  Necessary  Averments  —  Statutory  Regula- 
tion.—  Booth  v.  Denike,  65  Fed.  Rep.  43; 
Weimeister  v.  Manville,  44  Mich.  408. 

Name  of  Garnishee  Required.  —  Ettelsohn  z\ 
Fireman's  Fund  Ins.  Co.,  64  Mich.  331.  But 
see  Owsley  v.  Woolhapter,  14  Ga.  124. 

Description  of  Corporate  Garnishee.  —  Ettel- 
sohn v.  Fireman's  Fund  Ins.  Co.,  64  Mich.  331; 
Howland  v.  Jeuel,  55  Minn.  102. 

Residence  of  Garnishee.  —  Harrington  v.  Ed- 
rington,  (Tex.  Civ.  App.  1896)  38  S.  W.  Rep. 
246;  Smiths.  Wallis,  18  Tex.  Civ.  App.  402. 

Clerical  Error  Held  Not  Fatal.  —  Broyles  v. 
Jerrels,  14  Tex.  Civ.  App.  374. 

Identical  Words  of  Statute  Not  Essential.  — 
Russell  v.  Ralph,  53  Wis.  328. 

Certainty  of  Affidavit.  —  Statutes  vary  as  to 
whether  the  averments  must  be  founded  on 
positive  knowledge  or  information  and  belief. 
See  the  title  Garnishment,  q  Encyc.  of  Pl. 
and  Pr.  8r8. 

4.  Amount  or  Character  of  Claim.  —  Dunlop  v. 
Hooper,  67  Ga.  721;  Stickley  v.  Little,  29  111. 
315;  Fleming  v.  Pringle,  (Tex.  Civ.  App.  1899) 
51  S.  W.  Rep.  553.  See  further  the  title  Gar- 
nishment, 9  Encyc.  of  Pl.  and  Pr.  819. 


5.  Statement    of  Garnishee's  Indebtedness.  — 

Coffee  v.  Haynes,  (Cal.  1899)  57  Pac.  Rep.  482; 
Curtis  v.  Henrietta  Nat.  Bank,  78  Tex.  260. 
And  see  the  title  Garnishment,  9  Encyc.  op 
Pl.  and  Pr.  819. 

6.  Grounds  of  Garnishment.  —  Pomeroy  v. 
Beach,  149  Ind.  511 ;  Scutlock  v.  Gulf,  etc.,  R. 
Co.,  77  Tex.  478.  See  also  Whitcomb  v.  Ad- 
kins,  40  Neb.  549;  Sanger^.  Guenther,  73  Wis. 
354- 

7.  Bond  Required.  —  Burton  v.  Wynne,  55  Ga. 
615;  Ahrens,  etc.,  Mfg. Co.  z  Patton  Sash,  etc., 
Co.,  94  Ga.  247;  Gregory  v.  Clark,  73  Ga.  542; 
Pratt  v.  Young,  90  Ga.  39;  Anderson  v.  Sutton, 
2  Duv.  (Ky.)  480;  Scooler  v.  Alstrom,  38  La. 
Ann.  907. 

Condition  of  Bond  Must  Comply  with  Statute.  — 

Maddo::  v.  Heard,  64  Ga.  448. 

Plaintiff's  Attorney  in  Original  Suit  Held  Good 
Surety.  —  Burton  v.  Wynne,  55  Ga.  615. 

Bond  Payable  to  Former  Clerk  of  Court  and  Suc- 
cessors Held  Valid.  —  Scooler  v.  Alstrom,  38  La. 
Ann.  907. 

For  Whose  Benefit  Bond  Is  Given.  —  In  some 

jurisdictions  the  bond  is  conditioned  for  the 
payment  to  the  defendant  of  all  legal  costs  and 
damages,  and  affords  no  security  to  the  gar- 
nishee. Haysw.  Anderson,  57  Ala.  374;  Pounds 
v.  Hamner,  57  Ala.  343;  Rotriermel  v.  Marr,  98 
Pa.  St.  285;  Heimsoth  v.  Le  Suer,  (Tex.  Civ. 
App  1894)  26  S.  W.  Rep.  522. 

In  other  jurisdictions  it  is  to  provide  in- 
demnity to  the  garnishee  from  all  damages  he 
may  suffer.  State  v.  Immer,  52  Mo.  App.  536; 
State  v.  Bick,  36  Mo.  App.  114.  See  also 
Barnes  v.  Webster,  16  Mo.  258,  57  Am.  Dec. 
232. 

Damages  Recoverable  on  Bond.  —  Where  the 
bond  is  for  the  indemnity  of  the  defendant 
only,  such  defendant,  having  made  a  gratui- 
tous defense  of  the  garnishee,  cannot  recover 
the  expenses  of  such  defense  in  an  action  on 
the  bond.  Hays  v.  Anderson,  57  Ala.  374. 
See  also  Pounds  v.  Hamner,  57  Ala.  343; 
Flournoy  v.  Lyon,  70  Ala.  308. 

The  Cost  and  Expenses  of  the  Original  Suit  are 
not  covered  by  the  bond,  which  relates  only  to 
such  damages  as  the  defendant  suffers  by 
reason  of  the  issuance  of  the  garnishment. 
Heimsoth  v.  Le  Suer,  (Tex.  Civ.  App.  1894)  26 
S.  W.  Rep.  522. 

That  Garnishment  Vexatiously  Issued  a  Ground 
for  Exemplary  Damages.  —  Pounds  v.  Hamner, 
57  Ala.  343. 

Attachment  Bond  Insufficient  for  Both  Attach- 
ment and  Garnishment.  —  Kellogg  v.  Hazlett,  2 
Kan.  App.  525. 
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the  requisite  bond  should  be  quashed.1 

4.  Writ  or  Summons  —  Nature  of  Writ.  —  In  some  jurisdictions  the  summi 
or  notice  to  the  garnishee,  whereby  he  is  informed  of  the  attachment  of  the 
defendant's  property  or  credits  in  his  hands  and  commanded  to  appear  in 
court  and  submit  to  an  examination  in  relation  thereto,  is  held  to  be  a  process 
within  the  meaning  of  the  statutory  and  constitutional  provisions  prescribing 
the  manner  in  which  process  shall  issue.2  In  other  jurisdictions  the  notice  is 
treated  merely  as  matter  pertaining  to  the  execution  of  writs  of  execution  or 
attachment  in  the  hands  of  the  officer.3 

From  What  Court  Issued.  —  The  writ  or  summons  must,  of  course,  issue  out  of 
the  court  having  jurisdiction  of  the  original  suit.4 

The  Time  of  Issuance  is  regulated  by  statute.5 

Form  and  Requisites  of  Writ  or  Summons.  —  The  form  of  the  writ  or  summons  is, 
of  course,  a  matter  of  purely  statutory  regulation,  and  as  a  general  rule  a  strict 
compliance  with  the  statutes  in  the  matters  of  form  and  substance  is  required.* 

The  Name  of  the  Garnishee  must  be  stated  in  the  writ  with  sufficient  certainty 
to  enable  the  court  to  determine  against  whom  to  render  judgment.7 

The  Name  of  the  Principal  Defendant  must  be  stated  also,  so  as  to  enable  the  gar- 
nishee to  know  whose  property  or  credits  are  sought  to  be  attached.8 


1.  Writ  Quashed  on  Failure  to  File  Bond.  — 

Kellogg  v.  Hazlett,  2  Kan.  App.  525.  And  see 
the  title  Garnishment,  9  Encyc.  of  Pl.  and 
Pr.  816. 

Appearance  by  Garnishee  —  Waiver  of  Bond.  — 

An  appearance  and  answer  by  the  garnishee 
•will  not  deprive  him  of  the  right  to  have  the 
proceedings  dismissed  for  failure  of  the  plain- 
tiff to  file  the  requisite  bond.  Ahrens,  etc., 
Mfg.  Co.  v.  Pation  Sash,  etc.,  Co.,  94  Ga.  247. 

After  Judgment  Against  Defendant,  Garnishee 
Cannot  Avail  Himself  of  Failure  to  File  Bond.  — 
Camberford  v.  Hall,  3  McCord  L.  (S.  Car.) 
345- 

Mistake  in  Amount  of  Bond  Cannot  Be  Taken 
Advantage  of  by  Garnishee.  —  American  Cent. 
Ins.  Co.  v.  Hettler,  46  111.  App.  416. 

Appearance  by  Defendant  Estops  Garnishee  to 
Object  to  Insufficiency  of  Bond.  —  Baltimore,  etc., 
R.  Co.  v.  Taylor,  81  Ind.  24. 

2.  Notice  to  Garnishee  Regarded  as  Process.  — 
Middleton  Paper  Co.  v.  Rock  River  Paper  Co., 
19  Fed.  Rep.  252;  Boyd  v.  Chesapeake,  etc., 
Canal  Co.,  17  Md.  195,  79  Am.  Dec.  646; 
Hinkley  v.  St.  Anthony  Falls  Water  Power 
Co.,  9  Minn.  55.  See  also  Cleland  v.  Tave- 
nier,  11  Minn.  194.  Compare  Hanna  v.  Rus- 
sell, 12  Minn.  80;  Lowry  v.  Harris,  12  Minn. 
255- 

3.  Notice  to  Garnishee  Not  Regarded  as  Process. 

—  Wile  v.  Cohn,  63  Fed.  Rep.  75y;  Kenosha 
Stove  Co.  v.  Shedd,  82  Iowa  542. 

4.  Must  Issue  from  Court  Having  Jurisdiction 
of  Original  Suit. —  Hopper  v.  Todd,  8  Ala.  121; 
Gould  v.  Meyer,  36  Ala.  565;  Toledo,  etc.,  R. 
Co.  v.  Reynolds,  72  111.  487;  McGuire  v.  Pitts, 
42  Iowa  535;  West  v.  Harvey,  81  Ga.  711. 

Must  Be  Issued  by  Officer  Authorized  to  Issue 
Process.  —  Middleton  Paper  Co.  v.  Rock  River 
Paper  Co.,  19  Fed.  Rep.  252;  Clark  v.  Gaither, 
6  Ala.  139;  Donald  v.  Nelson,  95  Ala.  in; 
Gadsden  First  Nat.  Bank  v.  Dunn,  102  Ala. 
204;  Stephenson  v.  Campbell,  30  Ga.  159.  See 
also  Nashville  First  Nat.  Bank  v.  Tupelo  First 
Nat.  Bank,  72  Miss.  258;  C.  C.  Kelly  Banking 
Co.  v.  J.  M.  Robinson-Norton  Co.,  71  Miss. 
141. 


Officer  Issuing  Writ  Against  Himself.  —  Wo- 
mack  v.  Stokes,  12  Tex.  Civ.  App.  648. 

Writ  May  Be  Issued  by  Officer  Holding  Attach- 
ment or  Execution. —  Wile  v.  Cohn,  63  Fed. 
Rep.  759. 

5.  Time  of  Issuance.  —  Faulkner  v.  Chandler, 
11  Ala.  725;  Thompson  v.  Wallace,  3  Ala.  132; 
Sessions  v.  Stevens,  1  Fla.  269;  Alston  v.  Dun- 
ning, 35  Ga.  229;  Sweeny  v,  Schlessinger,  18 
Mont.  326;  Whitcomb  v.  Atkins,  40  Neb.  549. 

See  also  the  various  local  codes  and  statutes 
in  the  United  States. 

6.  Form  and  Substance  of  Writ  and  Summons.  — 
Jones  v.  Kemper,  2  Cranch  (C.  C.)  535;  Acme 
Lumber  Co.  v.  Francis  Vandergrift  Shoe  Co., 
70  Miss.  91;  Western  Homestead,  etc.,  Co.  v. 
Albuquerque  First  Nat.  Bank,  (N.  Mex.  1897) 
47  Pac.  Rep.  721. 

Clerical  Mistake  Not  Ground  for  Quashal. — 
Millard  v.  Lenawee  Circuit  Judge,  107  Mich. 
134 

Statutory  Form  Held  Permissive  Only.  —  Cur- 
tis v.  Henrietta  Nat.  Bank,  78  Tex.  260. 

Seal  Held  Necessary.  —  Middleton  Paper  Co. 
v.  Rock  River  Paper  Co.,  19  Fed.  Rep.  253. 
See,  however.  Wile  v.  Cohn,  63  Fed.  Rep.  759. 

Objection  for  want  of  seal  is  too  late  after 
appearance  and  answer.  Richardson  v. 
White,  19  Ark.  241. 

As  to  the  Signature  of  the  Writ  under  certain 
statutes,  see  Moore  v.  Siainton,  22  Ala.  831; 
Miller  v.  O'Bannon,  4  Lea  (Tenn.)  398;  Mid- 
dleton Paper  Co.  v.  Rock  River  Paper  Co.,  19 
Fed.  Rep.  253.  Compare  Wile  v.  Cohn,  63 
Fed.  Rep.  759. 

7.  Stating  Name  of  Garnishee.  —  Reid  v.  Mc- 
Leod,  20  Ala.  576;  Hirsh  v.  Thurber,  54  Md. 
210;  Ettelsohn  v.  Fireman's  Fund  Ins.  Co.,  64 
Mich.  331;  Pratt  v.  Sanborn,  63  N.  H.  115; 
Smith  v.  Hill,  45  N.  H.  403;  Sun  Mut.  Ins. 
Co.  v.  Seeligson,  59  Tex.  3.  See  further  the 
title  Garnishment,  9  Encyc.  of  Pl.  and  Pr. 
821,  822. 

8.  Stating  Name  of  Principal  Defendant.  —  Ger- 
man Nat.  Bank  v.  National  State  Bank,  3  Colo. 
App.  17.  See  also  Field  ,->.  Malone,  102  Ind. 
251. 
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Description  of  Property  or  Indebtedness.  — The  notice  or  summons  to  the  garnishee 

need  not,  in  the  absence  of  express  statutory  provision,  specify  the  particular 
debt  or  property  in  the  hands  of  the  garnishee  sought  to  be  reached  ;  1  but  of 
course  it  should  do  so  when  required  by  statute.3 

Specifying  Amount  of  Plaintiffs  Claim.  —  Unless  required  by  statute,  the  summons 
to  the  garnishee  need  not  state  the  amount  of  the  plaintiff's  claim  against  the 
principal  defendant.3 

Service  and  Return.  —  The  service  of  the  writ  is  generally  provided  for  by 
statute,  and  the  requirements  of  such  statute  must  be  observed.4  The  return 
of  the  writ  is  regulated  by  statute.  It  should  state  all  the  facts  essential  to  a 
valid  service.5 

5.  Notice  to  Principal  Defendant.  —  Where  the  garnishment  proceedings  are 
in  aid  of  an  action  instituted  against  the  principal  defendant,  in  which  he  has 
been  served  with  process,  or  for  the  enforcement  of  a  judgment  recovered 
against  him,  it  has  been  held  unnecessary,  in  the  absence  of  a  statutory 
requirement,  that  notice  of  the  garnishment  proceedings  be  given  to  him.6 
The  court  may,  however,  in  its  discretion,  require  that  such  notice  be  given 
in  order  that  the  defendant  may  have  an  opportunity  to  protect  his  rights  and 
claim  any  exemptions  to  which  the  law  may  entitle  him.7  If  there  has  been 
no  service  upon  the  principal  defendant  in  the  main  action,  so  as  to  give  to 
the  court  jurisdiction  of  his  person,  some  notice  of  the  garnishment  proceed- 
ings must  be  given  to  the  defendant  in  order  to  bar  his  rights  and  give  to  the 
court  jurisdiction  to  enter  judgment  against  him,  which  is  always  a  prerequisite 
to  the  rendition  of  a  judgment  against  the  garnishee.8 

Notice  Required  by  Statute.  —  In  most  jurisdictions  the  statutes  expressly  require 
that  such  notice  shall  be  given  to  the  defendant.9 


1.  Description  of  Property  in  Hands  of  Gar- 
nishee.—  Bell  v.  Wood,  87  Ky.  56;  Carter  v. 
Koshland,  12  Oregon  492. 

2.  Description  Necessary  When  Required  by 
Statute.  —  Hayden  v.  National  Bank,  130  N.  Y. 
146. 

3.  Amount  of  Plaintiffs  Claim.  —  See  the  title 

Garnishment,  9  Encyc.  of  Pl.  and  Pr.  822. 

4.  Manner  of  Service  —  Strict  Compliance  with 
Statute  Required.  —  Desha  v.  Baker,  3  Ark. 
509;  Richmond  v.  Duncan,  4  Ark.  197;  Read 
v.  Kirkwood,  19  Ark.  332;  Connell  v.  Godfrey, 
22  Pittsb.  Leg.  J.  (Pa.)  136;  Welter  v.  Stull, 
5  Kulp  (Pa.)  224;  Jaffray's  Appeal,  101  Pa.  St. 
583;  Illinois  Cent.  R.  Co.  v.  Brooks,  90  Ten n. 
161,  25  Am.  St.  Rep.  673.  See  the  title  Gar- 
nishment, 9  Encyc.  of  Pl.  and  Pr.  823,  for 
full  treatment. 

5.  Sufficiency  of  Return  —  Arkansas.  —  Desha 
v.  Baker,  3  Ark.  509;  Richmond  v.  Duncan,  4 
Ark.  197;  Read  v.  Kirkwood,  19  Ark.  332. 

Illinois.  —  Pomeroy  v.  Rand,  157  111.  176. 
lozva.  —  Rock  v.  Singmaster,  62  Iowa  511. 
Maryland.  —  McCoy  v.  Boyle,  10  Md.  392. 
Mississippi. — Semmes    v.     Patterson,  65 
Miss.  6. 

Mi  ssouri.  — Todd  v.  Missouri  Pac.  R.  Co., 
33  Mo.  App.  no;  Dunn  v.  Missouri  Pac.  R. 
Co.,  45  Mo.  App.  29;  Connor  v.  Pope,  18  Mo. 
App.  86. 

See  also  the  title  Garnishment,  9  Encyc. 
of  Pl.  and  Pr.  827. 

6.  Notice  to  Defendant  Summoned  in  Main  Ac- 
tion Not  Required  —  California.  —  Coffee  v. 
Haynes,  (Cal.  1899)  57  Pac.  Rep.  482. 

Illinois.  —  Chanute  v.  Martin,  25  111.  63; 
Schtnitt  v.  Devine,  164  111.  537. 

Iowa.  —  Kesler  v.  St.  John,  22  Iowa  565; 


Smith  v.  Dickson,  58  Iowa  444;  Phillips  v. 
Germon,  43  Iowa  101. 

louisiana.  —  Daigle  v.  Bird,  22  La.  Ann. 

139- 

Massachusetts. — Jarvis     v.     Mitchell,  99 

Mass.  530. 

Michigan. —  Ketcharn  v.  Kent  Circuit  Judge, 
115  Mich.  60. 

Nebraska.  —  Reed  v.  Fletcher,  24  Neb.  435; 
Union  Pac.  R.  Co.  v.  Smersh,  22  Neb.  751,  3 
Am.  St.  Rep.  290. 

New  Mexico.  —  New  Mexico  Nat.  Bank  v. 
Brooks,  (N.  Mex.  1897)  49  Pac.  Rep.  947. 

Pennsylvania.  —  United  Fireman's  Ins.  Co. 
v.  McCartney,  8  Pa.  Dist.  no. 

Wisconsin.  —  Winner  v.  Hoyt,  68  Wis. 
273. 

Compare  Bryant  v.  State  Bank,  (Cal.  1885)  8 
Pac.  Rep.  644. 

7.  Court  May  Require  Notice.  —  Union  Pac. 
R.  Co.  v.  Smersh,  22  Neb.  751,  3  Am.  St.  Rep. 
290.  See  also  Everdell  v.  Sheboygan,  etc.,  R. 
Co.,  41  Wis.  395. 

8.  Notice  Required  of  Defendant  in  Main  Action 
Was  Not  Summoned. —  Newman  v.  Manning,  89 
Ind.  422;  Kent  v.  Lee,  q  Gray  (Mass.)  45;  Dorr 
v.  Rohr,  82  Va.  359,  3  Am.  St.  Rep.  106;  Globe 
Milling  Co.  v.  Boynton,  87  Wis.  619;  State  v. 
Cordes,  87  Wis.  373.  Compare  Fuller  v.  Foote, 
56  Conn.  341. 

9.  Notice  to  Principal  Defendant  Required  by 
Statute.  —  Wise  v.  Rothschild,  67  Iowa  84; 
Kenosha  Stove  Co.  v.  Shedd,  82  Iowa  540; 
Ammerman  v.  Vosburg,  101  Iowa  472;  Axtell 
v.  Gibbs,  52  Mich.  640;  Hamilton  v.  Rogers, 
67  Mich.  135;  Martin  v.  Central  Vermont  R. 
Co.,  50  Hun  (N.  Y.)  347;  Patterson  v.  Seeton, 
(Tex.  Civ.  App.  1898)  47  S.  W.  Rep.  732. 

756  Volume  XIV. 


Property  Subject  to  Garnishment.  GARNISHMENT. 
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X.  Property  Subject  to  Garnishment  —  1.  In  General.  —  The  question  as 
to  what  classes  of  property  or  indebtedness  may  be  reached  by  garnishment 
necessarily  depends  upon  the  construction  of  the  statutes  authorizing  the  issu- 
ance of  the  writ,  as  the  remedy  by  garnishment  is  strictly  statutory.1  '1  he 
terms  used  in  the  several  statutes  are  very  broad,  and  provide  generally  for 
reaching  by  garnishment  any  goods,  chattels,  credits,  or  effects  of  a  defendant  in 
the  hands  of  a  third  person,  or  any  property  or  indebtedness  belonging  or  owing 
to  him.8  These  terms,  though  very  broad  and  comprehensive,  do  not,  how- 
ever, include  every  kind  of  interest  that  a  defendant  may  have  in  property,  as 
will  be  seen  in  the  treatment  of  the  particular  classes  of  credits  or  property. 

2.  Privity  of  Contract.  —  In  order  that  a  garnishee  may  be  charged  as  a 
debtor  of  the  defendant,  the  rule  has  been  laid  down  that  there  must  be 
a  privity  of  contract  between  the  garnishee  and  the  defendant  which  would 
enable  the  defendant  to  maintain  an  action  against  the  garnishee,  unless  by 
statute  this  is  rendered  unnecessary  ;3  and  in  the  absence  of  such  privity  of 


Notice  Held  Jurisdictional  When  Required  by 
Statute.  —  Williams  v.  Williams,  61  Iowa  612; 
Wise  v.  Rothschild,  67  Iowa  84;  Trunkey  v. 
Crosby,  33  Minn.  464;  Aultman  v,  Markley, 
61  Minn.  404;  Bruce  v.  Cloutman,  45  N.  H. 
37,  84  Am  Dec.  111;  Martin  v.  Central  Ver- 
mont R.  Co.,  50  Hun  (N.  Y.)  347.  Compare 
Georgia,  etc.,  R.  Co.  v.  Stollen werck,  (Ala. 
1899)  25  So.  Rep.  258;  Winner  v.  Hoyt,  68  Wis. 
278;  Globe  Milling  Co.  v.  Boynton,  87  Wis. 
630; 

1.  See  supra,  this  title,  Origin  of  Garnish- 
ment. 

2.  For  an  Enumeration  of  Several  Kinds  of  Prop- 
erty which  are  subject  to  garnishment,  refer- 
ence must  be  had  to  the  various  local  statutes 
on  the  subject. 

The  Word  "Effects"  denotes  property  in  a 
more  extensive  sense  than  "  goods,"  and  is 
considered  to  be  synonymous  with  "  worldly 
substance."  The  Alpena,  7  Fed.  Rep.  361; 
Union  Nat.  Bank  v.  Byram,  131  111.  92. 

The  Term  "  Property "  includes  debts  and 
choses  in  action  of  every  kind,  as  well  as 
things  that  are  visible  or  tangible.  Stahl  v. 
Webster,  n  111.  511;  Crone  v.  Braun,  23  Minn. 
239;  Banning  v.  Sibley,  3  Minn.  389.  See  also 
Ide  v.  Harwood,  30  Minn.  191. 

The  Phrases  "  Goods  and  Chattels  "  and  "  Personal 
Chattels"  apply  only  to  tangible  personal  prop- 
erty and  do  not  include  choses  in  action. 
Maine  F.  &  M.  Ins.  Co.  v.  Weeks,  7  Mass.  438. 

Neither  do  they  include  real  estate  the  legal 
title  to  which  is  held  in  trust  for  the  defend- 
ant.   Hunter  v.  Case,  20  Vt.  195. 

Fixtures.  —  Personal  property  which  would 
otherwise  fall  within  the  term"  personal  prop- 
erty "  within  a  garnishment  statute  authoriz- 
ing the  summoning  as  garnishee  of  a  person 
having  personal  property  of  the  defendant 
may  become  attached  to  real  estate  so  that  it 
will  become  a  part  of  the  realty  and  cease  to 
be  personal  property.  The  question  as  to 
what  are  fixtures  will  be  found  fully  discussed 
in  the  title  Fixtures,  vol.  13,  p.  594. 

In  Bartlett  v.  Wood,  32  Vt.  378,  machinery 
in  a  blacksmith's  and  wagonmaker's  shop, 
though  fastened  to  the  building  for  the  pur- 
pose of  making  it  firm  for  use  in  its  place,  and 
which  could  be  removed  without  seriously  in- 
juring the  building,  was  held  to  be  personal 
property  and  not  a  part  of  the  real  estate,  and 
as  such  was  liable  to  be  reached  by  attach- 


ment by  the  trustee  process  at  the  suit  of 
creditors  of  the  owner. 

3.  Privity  of  Contract.  —  Picquet  v.  Swan,  4 
Mason  (U.  S.)  459;  Cunningham  v.  Baker,  104 
Ala.  160,  53  Am.  St.  Rep.  27;  Skowhegan 
Bank  v.  Farrar,  46  Me.  295;  Field  v.  Craw- 
ford, 6  Gray  (Mass.)  116;  Fellows  Duncan, 
13  Met.  (Mass.)  332;  Williams  v.  Boardman,  9 
Allen  (Mass.)  570;  Walker  v.  Cook.  129  Mass. 
577;  Burnham  v.  Beal,  14  Allen  (Mass.)  217; 
Adams  v.  Tyler,  121  Mass.  380;  Provenchere 
v.  Reifess,  62  Mo.  App.  51;  Atwood  v.  Hale, 
17  Mo.  App.  81;  Barker  v.  Esty,  19  Vt.  136. 

Refunding  Money  Contributed  by  Individuals 
for  Supplying  Town's  Quota  of  Troops,  —  A  vote 
by  a  town,  under  the  authority  of  the  statute 
of  1865,  c.  152,  to  refund  money  which  has 
been  contributed  by  individuals  for  the  pur- 
pose of  filling  its  quota  of  troops  under  a  call 
of  the  President  of  the  United  States,  does  not 
constitute  a  debt  on  the  part  of  the  town  to- 
wards an  individual  who  has  contributed 
money  for  that  purpose,  and  will  not  render 
the  town  liable  to  be  charged  as  trustee  in  a 
trustee  process  brought  against  such  an  indi- 
vidual as  principal  defendant.  Shepard  v. 
Turner,  13  Allen  (Mass.)  92.  See  also  Brown 
v.  Heath,  45  N.  H.  168;  Manchester  v.  Burns, 
45  N.  H.  482. 

Claim  to  Recover  Usury  Paid,  —  A  right  to 
recover  money  of  the  trustee  on  account  of 
usury  paid  to  him  is  not  a  right  of  action 
attachable  by  the  trustee  process.  Boardman 
v.  Roe,  13  Mass.  104.  See  also  Singleton  v. 
Patillote,  78  Ga.  269;  Barker  v.  Esty,  19  Vt. 
131. 

Penal  Liability  of  Directors  of  Corporation.  — 

A  claim  of  creditors  of  a  corporation  against 
the  directors  thereof,  to  enforce  the  statutory 
liability  of  such  directors  for  debts  of  the 
corporation  where  they  have  intentionally 
neglected  to  perform  duties  required  by  law, 
cannot  be  reached  by  foreign  attachment  at 
the  instance  of  creditors  of  the  corpotalion's 
creditors.    Armstrong  v.  Cowles,  44  Conn.  44. 

Fees  for  Service  as  Juror.  —  It  has  been  held 
that  moneys  in  the  hands  of  a  country  treas- 
urer, payablfe  to  another  for  services  as  a 
juror,  were  not  "  goods,  effects,  or  credits  "  of 
the  latter  so  as  to  be  subject  to  garnishment. 
Clark  v.  Clark,  62  Me.  255;  Chealy  v.  Brewer, 
7  Mass.  259;  Williams  v.  Boardman,  9  Allen 
(Mass.)  570.  See  also  Geer  v.  Chapel,  11  Gray 
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contract  it  has  been  held  insufficient  that  the  defendant  could  in  fact  have 
brought  an  action  against  the  garnishee.1 

Debt  Claimed  by  Assignment.  —  Thus  it  has  been  held  that  where  a  nonnegotiable 
debt  is  assigned  there  does  not  arise  such  a  privity  of  contract  between  the 
parties  as  will  render  the  debtor  liable  to  be  charged  as  garnishee  of  the 
assignee,  unless  the  debtor  has  promised  the  assignee  to  pay  the  debt  to  him.8 

Promise  for  Benefit  of  Another.  —  And  it  has  been  held  that  a  person  who,  for  a 
consideration  moving  from  one  person,  makes  a  promise  for  the  payment  of 
money  to  another  person  cannot  be  charged  as  garnishee  in  proceedings  by 
the  creditors  of  the  latter.3 

3.  Credits  —  a.  In  General.  —  Garnishment  is  a  purely  legal  remedy  — 
a  species  of  statutory  attachment  —  and  when  it  is  invoked  for  the  purpose  of 
condemning  credits  or  legal  liabilities  due  to  the  defendant,  it  is  not  every 
species  of  liability  that  can  be  reached;  and  in  some  jurisdictions  it  has  been 
held  that  only  such  credits  as  the  defendant  in  garnishment  can  recover  of  the 
garnishee  in  an  action  of  debt  or  indebitatus  assumpsit  are  subject  to  this 
process.4 

b.  Credits  Not  Presently  Payable  —  (i)  In  General. — Debts  con- 
tracted, though  not  presently  payable  or  matured,  but  which  will  certainly 
become  payable  in  the  future,  may,  as  a  general  rule,  before  their  maturity,  be 
reached  by  garnishment.5  In  such  cases  the  garnishee  is  held  to  be  "  indebted  " 

368;  Security  Loan  Assoc.  v.  Weems,  69  Ala. 
584;  Henderson  v.  Alabama  Gold  L.  Ins.  Co., 
72  Ala.  32;  Alexander  v.  Pollock,  72  Ala.  137; 
Levisohn  v.  Waganer,  76  Ala.  412;  National 
Commercial  Bank  v.  Miller,  77  Ala.  168,  54 
Am.  Rep.  50;  Hurst  v.  Home  Protection  F.  Ins. 
Co.,  81  Ala.  174;  Teague  v.  Le  Grand,  85  Ala. 
493,  7  Am.  St.  Rep.  64;  Nicrosi  v.  Irvine,  102 
Ala.  648,  48  Am.  St.  Rep.  92. 

California.  —  Hassie  v.  God  Is  With  Us  Con- 
gregation,  35  Cal.  378;  Redondo  Beach  Co.  v. 
Brewer,  101  Cal.  322. 

Illinois.  —  May  v.  Baker,  15  111.  90;  Webster 
v.  Steele,  75  111.  544;  Richardson  v.  Lester,  83 
111.  55;  Capes  v.  Burgess,  135  111.  61;  Loren- 
son  v.  Rusk,  67  III.  App.  532;  Netter  v.  Board 
of  Trade,  12  111.  App.  607;  Pullman  v.  Railway 
Equipment  Co.,  73  111.  App.  313;  Sangamon 
Coal  Min.  Co.  v.  Richardson,  33  111.  App.  277. 

North  Carolina.  —  Hugg  v.  Booth,  2  Ired.  L. 
(24  N.  Car.)  282. 

5.  Claims  Payable  at  a  Future  Pay  Subject  to 
Garnishment  —  United  States. —  Telles  v.  Lynde, 
47  Fed.  Rep.  917. 

Alabama.  —  Branch  Bank  v.  Poe,  I  Ala.  396; 
Ely  v.  Blacker,  112  Ala.  311;  Cottrell  v.  Var- 
num,  5  Ala.  229,  39  Am.  Dec.  323;  Leslie  v. 
Merrill,  58  Ala.  322;  Teague  v.  Le  Gtand,  85 
Ala.  495,  7  Am.  St.  Rep.  64;  Gatchell  v.  Fos- 
ter, 94  Ala.  622;  May  berry  v.  Morris,  62  Ala. 
"3. 

Arkansas.  —  Dunnegan   v.  Byers,    17  Ark. 

492. 

California.  —  Early  v.  Redwood  City,  57 
Cal.  193. 

Connecticut.  —  Coburn  v.  Hartford,  38  Conn. 
290;  Seymour  z/.  Over-River  School  Dist.,  53 
Conn.  502;  Sand  Blast  File-Sharpening  Co.  v. 
Parsons,  54  Conn.  310;  Enos  v.  Tuttle,  3 
Conn.  27;  Culver  v.  Parish,  21  Conn.  408. 

Georgia.  —  King  v.  Carhart,  18  Ga.  650; 
Glanton  v.  Griggs,  5  Ga.  424;  Mims  v.  West, 
38  Ga.  18,  95  Am.  Dec.  379. 

Illinois.  —  Miller  v.  Scoville,  35  III.  App.  5S5; 
Lancashire  Ins.  Co.  v.  Corbett,  62  111.  App. 
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(Mass.)  18;  Burnham  v.  Beal,  14  Allen  (Mass.) 
217.  See,  however,  Wardwell  v.  Jones,  58  N. 
H.  305;  Whidden  v.  Drake,  5  N.  H.  13;  Wood- 
bridge  v.  Morse,  5  N.  H.  519;  Wendell  v. 
Pierce,  13  N.  H.  502;  Palmer  v.  Noyes,  45  N. 
H.  174;  Vogg  v.  Worster,  49  N.  H  503. 

1.  Right  of  Defendant  to  Sue  Garnishee  Not 
Conclusive.  —  Barn  ham  v.  Beal,  14  Allen 
(Mass.)  217. 

2.  Debt3  Claimed  by  Assignment.  —  The  prin- 
ciple stated  in  the  text  was  laid  down  in  Fol- 
som  v.  Haskell,  n  Cush.  (Mass.)  470.  See, 
however,  Apthorp  v.  Lockwood,  1  Root 
(Conn.)  198,  wherein  the  contrary  was  held. 
And  it  would  seem  that  the  rule  laid  down  in 
the  case  last  cited  would  be  especially  appli- 
cable in  those  states  where  the  assignee  is,  by 
statute,  declared  the  "  real  party  in  interest," 
and  is  permitted  to  sue  in  his  own  name. 

3.  Promise  for  the  Benefit  of  Another.  —  The 
provision  of  the  Massachusetts  statute  that  the 
person  for  whose  benefit  a  policy  of  life  insur- 
ance is  procured  by  another  shall  be  entitled 
thereto  as  against  the  creditors  and  represent- 
atives of  the  la  ter,  though  giving  the  bene- 
ficiary a  right  of  action  in  his  own  name,  does 
not  make  his  interest  other  than  an  equitable 
one  so  as  to  render  it  subject  to  trustee  pro- 
cess in  the  hands  of  the  insurance  company 
for  his  debt.    Nims  v.  Ford,  159  Mass.  575. 

In  City  Bank  v.  Adams,  45  Me.  455,  it  was 
held  that  the  share  of  money  payable  by  an 
insurance  company,  after  loss,  upon  a  policy 
"  for  whom  it  should  concern."  to  one  of  the 
several  owners,  could  be  held  on  trustee  pro- 
cess by  a  creditor  of  such  part  owner,  although 
the  name  of  the  latter  was  not  in  the  policy. 

4.  Credits  Subject  to  Attachment  —  Right  of 
Defendant  to  Sue  in  Debt  or  Assumpsit  —  Ala- 
bama.—  Walke  v.  McGehee,  11  Ala.  273,  15 
Ala.  183;  Cook  v.  Walthall,  20  Ala.  334;  Lun- 
die  v.  Bradford,  26  Ala.  512;  Nesbitt  v.  Ware, 
30  Ala.  69;  Powell  v.  Sammons,  31  Ala.  552; 
Godden  v.  Pierson,  42  Ala.  370;  Mayberry  v. 
Morris,  62  Ala.  113;  Jones  v.  Crews,  64  Ala. 
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to  the  defendant,  or  to  have  in  his  hands  "  credits"  belonging  to  him,  withi« 
the  meaning  of  the  usual  provisions  in  the  garnishment  statutes.  The  same 
rule  prevailed  under  the  custom  of  London  in  regard  to  foreign  attachment.1 
In  some  jurisdictions  the  statutes  expressly  authorize  the  garnishment  of 
debts  absolutely  payable  in  future2.  In  order,  however,  that  a  debt  not  pres- 
ently payable  may  be  reached  by  garnishment,  it  must  be  one  which  will 
become  payable  absolutely,  and  not  dependent  upon  any  contingency  ;  it  must 
be  debitum  in  prcesenti  solvendum  in  futuro* 

In  Tennessee  it  was  held,  under  a  former  statute,  that  debts  not  payable  at 
the  time  of  the  issuance  of  the  writ  of  garnishment  were  not  subject  to  gar- 


236;  Busbaum  v.  Dunham,  51  111.  App.  240; 
Snider  v.  Ridgeway,  49  111.  522;  Wilcus  v. 
Kling,  87  111.  107;  Hanover  F.  Ins.  Co.  v.  Con- 
nor, 20  111.  App.  297. 

Indiana.  —  Pursell  v.  Pappenheimer,  II 
Ind.  327;  King  v.  Vance,  46  Ind.  246,  overrul- 
ing Junction  R.  Co.  v.  Cleneay,  13  Ind.  161. 
See  also  Cleneay  v.  Junction  R.  Co.,  26  Ind. 
375. 

Iowa.  —  Thomas  v.  Gibbons,  61  Iowa  50. 
Compare  Wilson  v.  Albright,  2  Greene  (Iowa) 
125. 

Kentucky.  — Sheriff  v.  Buckner,  I  Litt.  (Ky.) 
127. 

Louisiana.  —  Maduel  v.  Mousseaux,  29  La. 
Ann.  228. 

Maine.  —  Say  ward  v.  Drew,  6  Me.  264;  Fox- 
ton  v.  Kucking,  55  Me.  346. 

Marylajid. — Stuart  v.  West,  I  Har.  &  J. 
(Md.)  536;  Cruett  v.  Jenkins,  53  Md.  217; 
Somerville  v.  Brown,  5  Gill  (Md.)  399. 

Massachusetts. — Clapp  v.  Hancock  Bank,  I 
Allen  (Mass.)  394  Wentworth  v.  Whittemore, 
1  Mass.  471;  Davis  v.  Harms,  3  Mass.  33; 
Willard  v.  Sheafe,  4  Mass.  235;  Comstock  v. 
Farnum,  2  Mass.  96;  Thorndike  v.  De  Wolf, 
6  Pick.  (Mass.)  120;  Wood  v.  Partridge,  11 
Mass.  488;  Tucker  v.  Clisby,  12  Pick.  (Mass.) 
22;  Stone  v.  Hodges,  14  Pick.  (Mass.)  81; 
Clark  v.  Brown,  14  Mass.  271. 

Mississippi.  —  Anderson  v.  Wanzer,  5  How. 
(Miss.)  587,  37  Am.  Dec.  170. 

Missouri.  —  Scott  v.  Hill,  3  Mo.  88,  22  Am. 
Dec.  462;  Colcord  v.  Daggett,  18  Mo.  557; 
Humphreys  v.  Atlantic  Milling  Co.,  98  Mo. 
542;  St.  Louis  Perpetual  Ins.  Co.  v.  Cohen,  9 
Mo.  421;  Quarles  v.  Porter,  12  Mo.  76;  Mc- 
Cord,  etc.,  Co.  v.  Bettles,  58  Mo.  App.  384; 
Walden  v.  Valiant,  15  Mo.  410. 

Montana.  —  Perkins  v.  Guy,  2  Mont.  15. 

New  Jersey.  —  Briant  v.  Reed,  14  N.  J.  Eq. 
271;  Fitch  v.  Brower,  42  N.  J.  Eq.  300. 

New  York.  —  Bills  v.  National  Park  Bank, 
89  N.  Y.  343. 

North  Carolina.  —  Peace  v.  Jones,  3  Murph. 
(7  N.  Car.)  256. 

Ohio.  —  Secor  v.  Witter,  39  Ohio  St. 
218. 

Pennsylvania.  —  Fulweiler  v.  Hughes,  17  Pa. 
St.  447;  Day  v.  Zimmerman,  68  Pa.  St.  72,  8  Am. 
Rep.  157;  Peebles  v.  Meeds,  96  Pa.  St.  150; 
Hill  v.  Kroft,  29  Pa.  St.  186;  Kieffer  v.  Ekler, 
18  Pa.  St.  388;  Walker  v.  Gibbs,  2  Dall.  (Pa.) 
211,  I  Yeates  (Pa.)  255. 

Rhode  Island.  —  Smith  v.  Millett.  II  R.  I. 
535;  Cross  v.  Brown,  19  R.  I.  220. 

Texas.  —  Phenix  Ins.  Co.  v.  Willis,  70  Tex. 
12,  8  Am.  St.  Rep.  566;  Marble  Falls  Ferry  Co. 
■b.  Spitler,  7  Tex.  Civ.  App.  82. 


Vermont. — Sargent  v.  Wood,  51  Vt.  597; 
Downer  v.  Tarbell,  32  Vt.  22;  Fay  v.  Smith, 
25  Vt.  610. 

Virginia.  —  Baltimore,  etc.,  R.  Co,  v.  Galla- 
hue,  14  Gratt.  (Va.)  5C3.  See  also  Baltimore, 
etc.,  R.  Co.  v.  Gallahue,  12  Gratt.  (Va.)  655,65 
Am.  Dec.  254. 

Construction  of  Term  "Due."  —  In  Sand  Blast 
File-Sharpening  Co.  v.  Parsons,  54  Conn.  310, 
it  was  held  that  the  word  "  due  "  in  the  Gen. 
Stat.  Conn.  (1875),  p.  397,  §  2,  providing  for 
foreign  attachment  "  where  a  debt  is  due  from 
any  person  to  such  defendant,"  was  not  used 
in  the  restricted  sense  of  "  payable,"  but  im- 
ported merely  an  existing  obligation.  To  the 
same  effect  is  Pursell  y.  Pappenheimer,  11 
Ind.  327.  See  also  the  word  Due  defined,  vol. 
10,  p.  277,  where  numerous  authorities  are 
given. 

Claims  Payable  After  Death  —  Life  Insurance.  — 

In  Day  v.  New  England  L.  Ins.  Co.,  111  Pa. 
St.  507,  56  Am.  Rep.  297,  it  was  held  that  a 
policy  of  life  insurance  payable  to  the  legal 
representative  of  the  assured  is  not  the  subject 
of  an  attachment  or  execution  during  the  life 
of  the  insured,  because  the  law  regarding 
attachments  contemplates  and  provides  for 
actual  proceedings  resulting  in  judgment  for 
one  party  or  the  other,  not  for  an  entire  sus- 
pension of  proceedings  for  an  indefinite  and 
uncertain  period. 

1.  Custom  of  London,  —  Bac.  Abr.,  tit.  Cus- 
toms of  London,  H.  2;  Roll.  Abr.  553.  See, 
however,  Leuknor  v.  Huntley,  Cro.  Eliz.  712; 
Dalton  z:  Selly,  Cro.  Eliz.  184. 

2.  Express  Statutory  Provisions.  —  Thomas  v. 
Gibbons,  6i  Iowa  50;  Nash  v.  Gale,  2  Minn. 
310;  Gies  v.  Bechtner,  12  Minn.  279;  Secor  v. 
Witter,  39  Ohio  St.  218;  Fay  v.  Smith,  25  Vt. 
610 

Property  in  Hands  of  Lessee  Before  Expiratioa 
of  Lease.  —  In  Drake  v.  Catlin,  18  Wash.  316, 
it  was  held  that  Wash.  Laws  1893,  p.  95,  §  13, 
which  provided  that  if  it  should  appear  that 
the  garnishee  was  indebted  to  the  principal  de- 
fendant, and  that  such  indebtedness  was  not 
then  due,  the  court  might  make  an  order  re- 
quiring the  garnishee  to  pay  such  sum  into 
court  when  it  should  become  due,  did  not  au- 
thorize the  court  to  continue  the  garnishment 
proceedings  until  the  expiration  of  a  lease 
under  which  the  garnishee  held  personalty  of 
the  defendant,  and  then  order  the  property  to 
be  delivered  up,  because  the  statute  by  its 
terms  was  limited  to  debts. 

3.  Contingent  Claims  Not  Subject  to  Garnish- 
ment,—  Maduel  v.  Mousseaux,  29  La.  Ann. 
228;  Gies  7'.  Bechtner,  12  Minn.  279.  See  also 
infra,  this  section,  Contingent  Claims. 
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nishment.1  This  rule  was,  however,  expressly  changed  by  statute,  which  sub- 
jected such  debts  to  the  process  of  garnishment.2 

(2)  Form  of  Judgment.  —  Where  the  debt  of  the  garnishee  to  the  defendant 
is  not  presently  payable,  the  garnishee  cannot  be  made  to  pay  it  before  its 
maturity,  but  in  such  a  case  the  court  should  either  continue  the  case  until 
the  maturity  of  the  debt  or  render  judgment  with  a  stay  of  proceedings  until 
such  time.3 

c  Claims  Arising  under  Contracts  Not  Payable  in  Money  —  (1)  In 
General.  —  The  decisions  are  not  in  harmony  on  the  question  whether  a  con- 
tract for  something  other  than  the  payment  of  money  creates  such  a  liability 
on  the  part  of  the  obligor  as  may  be  reached  by  garnishment  as  a  credit  due 
to  the  obligee.  In  accordance  with  the  rule  that  only  such  obligations  as 
would  support  an  action  of  indebitatus  assumpsit,  if  sued  on  by  the  defendant, 
can  be  the  subject  of  garnishment,  and  that  the  court  has  only  the  power  to 
render  a  money  judgment  against  the  garnishee  or  to  condemn  personal  chat- 
tels in  his  hands,  it  is  held  that  the  obligation  must  be  such  as  is  payable  in 
money,  in  order  that  the  claim  arising  thereunder  may  be  reached  by  garnish- 
ment.4 In  other  jurisdictions,  however,  it  is  held  that  contracts  not  for  the 
payment  of  money,  but  instead  for  the  payment  or  delivery  of  specific  articles> 
will  render  the  obligor  chargeable  as  a  garnishee.5 

(2)  Contracts  for  Personal  Services.  —  Thus  a  contract  by  one  for  the  per- 
formance of  services  for  another  does  not  make  the  former  a  debtor  of  the 
latter  so  as  to  render  him  chargeable  as  garnishee  at  the  instance  of  a  creditor 


1.  Tennessee  Early  Rule. —  In  Childress  v. 
Dickins,  8  Yerg.  (Tenn.)  113,  it  was  held  under 
Act  1794,  c.  1,  §  22,  by  the  provisions  of  which 
the  garnishee  was  required  to  answer  what  he 
was  indebted  to  the  defendant  at  the  time  of 
the  summons,  that  a  debt  not  then  payable 
could  not  be  reached  by  garnishment.  See 
also  M'Minn  v.  Hall,  2  Overt.  (Tenn.) 
328. 

2.  Statutory  Change.  —  Robertson  v.  Baker, 
10  Lea  (Tenn.)  300.  See  also  Huff  v.  Mills,  7 
Yerg.  (Tenn.)  42. 

3.  Form  of  Judgment  as  to  Debt  Payable  at  Fu- 
ture Time.  —  Cottrell  v.  Varnum,  5  Ala.  229, 
39  Am.  Dec.  323;  Gatchell  v.  Foster,  94  Ala. 
622;  Dunnegan  v.  Byers,  17  Ark.  492;  Smith 
v.  Blatchford,  2  Ind.  184,  52  Am.  Dec.  504; 
King  v.  Vance,  46  Ind.  246;  Sheriff  v.  Buck- 
ner,  1  Litt.  (Ky.)  127;  Anderson  v.  Wanzer,  5 
How.  (Miss.)  587,  37  Am.  Dec.  170;  Red  v. 
Powers,  69  Miss.  242;  Secor  v.  Witter,  39  Ohio 
St.  218;  Marble  Falls  Ferry  Co.  v.  Spider,  7 
Tex.  Civ.  App.  82.  See  also  Wilson  v.  Al- 
bright, 2  Greene  (Iowa)  125. 

4.  Claims  under  Contracts  Not  Payable  in  Money 
Held  Not  Garnishable  —  Alabama.  —  Mims  v. 
Parker,  1  Ala.  421;  Blair  v.  Rhodes,  5  Ala. 
648;  Nesbitt  v.  Ware,  30  Ala.  68;  Jones  v. 
Crews,  64  Ala.  368;  Smith  v.  Chapman,  6 
Port.  (Ala.)  365;  Levisohn  v.  Waganer,  76  Ala. 
412;  Hurst  v.  Home  Protection  F.  Ins.  Co.,  81 
Ala.  174. 

Indiana.  —  Boyd  v.  Brown,  120  Ind.  393. 

Missouri.  —  Weil  v.  Tyler,  38  Mo.  545,  90 
Am.  Dec.  441,  43  Mo.  581. 

Norih  Carolina.  —  Hugg  v.  Booth,  2  Ired.  L. 
(24  N.  Car.)  282;  Deaver  v.  Keith,  5  Ired.  L. 
(27  N.  Car.)  374. 

Tennessee.  —  M'Minn  v.  Hall,  2  Overt. 
(Tenn.)  328;  Miller  v.  McClain,  10  Yerg. 
(Tenn.)  245. 


5.  Claims  under  Contracts  for  Delivery  of  Prop- 
erty Held  Garnishable.  —  Stadler  v.  Parmlee, 
14  Iowa  175  Comstockw.  Farnum,  2  Mass.  96; 
Clark  v.  King,  2  Mass.  524;  Collum  v.  Mason, 
1  W.  N.  C.  (Pa.)  298;  Gill  v.  Snyder,  2  W.  N. 
C.  (Pa.)  155;  Rice  v.  Talmadge,  20  Vt.  378; 
Bartlett  v.  Wood,  32  Vt.  372;  Smith  v.  Davis, 
1  Wis.  447,  60  Am.  Dec.  390.  See  also  Han- 
over F.  Ins.  Co.  v.  Connor,  20  111.  App.  297; 
Moeller  v.  Quarrier,  14  111.  280;  King  v.  Hyatt, 
41  Pa.  St.  229.  Compare  Willard  v.  Butler,  14. 
Pick.  (Mass.)  550,  wherein  it  was  held  that  an 
employer  agreeing  to  pay  an  employee  his- 
wages  by  order  on  a  third  person,  who  was  to 
accept  such  order,  could  not  be  charged  as  a 
garnishee  before  there  was  a  breach  of  the 
agreement  on  his  part  by  refusing  to  give  the 
order,  or  nonacceptance  thereof  on  the  part 
of  the  drawee.  And  compare  also  Fuller  v. 
O'Brien,  121  Mass.  422;  Marshall  v.  Grand 
Gulf  R.,  etc.,  Co.,  5  La.  Ann.  360. 

Liability  to  Issue  Paid-up  Policy, —  In  Trades- 
men's Nat.  Bank  v.  Cresson,  10  Pa.  Co.  Ct. 
57,  distinguishing  Day  v.  New  England  L.  Ins. 
Co.,  in  Pa.  St.  507,  56  Am.  Rep.  297,  it  was 
held  that  where  an  insurance  company  was 
liable  to  issue  a  fully  paid-up  insurance  policy 
to  the  principal  defendant,  payable  to  his 
executors,  etc.,  the  indebtedness  of  the  insur- 
ance company  to  the  defendant  was  absolute 
though  payable  in  futuro,  and  was  subject  to> 
attachment. 

Fire  Insurance  —  Option  to  Eebnild.  —  Where 
a  fire-insurance  policy  gives  to  the  insured  the 
option  to  rebuild  the  premises  insured,  in  case 
of  a  loss,  and  the  .nsurer  elects  to  do  so,  it  has 
been  held  that  his  liability  to  the  insured  can- 
not be  reached  by  garnishment.  Hurst  v~ 
Home  Protection  F.  Ins.  Co.,  81  Ala.  175; 
Stone  v.  Mutual  F.  Ins.  Co.,  74  Md.  579;  God- 
frey v.  Macomber,  128  Mass.  188. 
>o  Volume  XIV. 


Property  Subject  to  Garnishment. 


GARNISHMENT. 


Credits. 


of  the  latter.1  In  those  jurisdictions,  however,  which  permit  an  obligor  to  be 
charged  as  garnishee  on  contracts  payable  in  specific  property,  it  seems  that 
he  may  also  be  charged  on  contracts  for  the  performance  of  labor  not  of  a 
personal  nature.2 

(3)  After  Breach.  —  And  it  seems  to  be  the  rule  in  all  jurisdictions  that 
where  there  has  been  a  breach  on  the  part  of  the  obligor  of  a  contract  not  pay- 
able in  money,  so  as  to  render  him  liable  to  the  obligee  on  a  money  demand, 
such  claim  on  the  part  of  the  obligee  may  be  reached  by  garnishment. 3 

(4)  Form  of  Judgment. — In  those  jurisdictions  where  it  is  held  that  an  obligor 
on  a  contract  for  payment  in  specific  chattels  or  in  services  may  be  charged  as 
garnishee  before  there  has  been  a  breach  of  the  contract  so  as  to  render  him 
liable  to  the  obligee  for  a  money  judgment,  it  is  held  that  the  judgment  must 
be  in  accordance  with  the  terms  of  the  contract,  and  that  a  money  judgment 
cannot  be  rendered  against  the  obligor.4 

d.  Equitable  Claims  —  (1)  In  General.  — The  process  of  garnishment  is 
considered  as  essentially  legal  and  not  equitable  in  its  nature  and  procedure, 
and  it  is  well  settled  that,  as  a  general  rule,  it  is  confined  to  arresting  and 
impounding  in  the  hands  of  the  garnishee  lega.l  claims  which  are  due  or  to 
become  due  by  the  efflux  of  time,  as  contradistinguished  from  purely  equitable 
claims  which  are  enforceable  only  in  a  court  of  equity.5    It  was  not  contem- 


1.  Contract  for  Personal  Services.  —  Aldrich 
v.  Brooks,  25  N.  H.  24c 

In  Wrigley  v.  Geyer,  4  Mass.  102,  it  was 
held  that  a  promise  to  perform  labor  for  an- 
other to  a  certain  amount  is  not  a  credit  liable 
to  foreign  attachment  before  the  promise  is 
broken. 

Services  as  Attorney.  —  In  Boyd  v.  Brown, 
120  Ind.  393,  it  was  held  that  a  person  who 
was  under  obligation  to  render  services  as 
attorney  for  the  defendant,  for  which  he  had 
been  paid  in  advance,  did  not  owe  any  money 
to  the  defendant  or  have  in  his  possession 
any  money  or  property  which  belonged  to 
him,  and  therefore  could  not  be  charged  as 
garnishee. 

Contract  for  Support.  —  It  has  been  held  that 
an  obligation  for  support,  being  of  a  personal 
character,  would  not  render  the  obligor  charge- 
able as  trustee.  Briggs  v.  Beach,  18  Vt.  115; 
Stanley  v.  Robbins,  36  Vt.  422.  In  the  former 
case  the  trustees  had  executed  their  bond 
conditioned  for  the  support  of  the  defendant 
during  life,  and  the  court  held  that  it  was  not 
a  debt  which  came  within  the  trustee  process; 
that  the  creditor  had  no  greater  right  than  the 
obligee,  and  could  enforce  performance  of  the 
bond  in  no  other  way  than  she  could,  and  if 
the  right  could  be  attached  the  trustees  would 
be  compelled  to  substitute  the  creditor  in  the 
place  of  the  obligee  and  allow  him  to  enjoy 
her  right  personally.  See  also  Butler  v.  Bil- 
lups,  101  Ga.  102;  Morey  v.  Sheltus,  47  Vt.  342. 

Contract  Payable  in  Board.  —  In  Aldrich  v. 
Brooks,  25  N.  H.  241,  it  was  held  that  a  gar- 
nishee could  not  be  charged  on  a  note  to  the 
defendant  payable  in  boarding  the  wife  and 
child  of  the  defendant. 

In  Peebles  v.  Meeds,  96  Pa.  St.  150,  a  per- 
son giving  his  due  bill  to  the  defendant,  pay- 
able in  board  at  a  hotel  to  an  extent  not 
exceeding  one  hundred  and  fifty  dollars  per 
month,  to  be  provided  to  the  defendant  or  to 
any  person  he  might  direct,  was  held  not 
chargeable  as  a  garnishee. 

2.  Bartlett  v.  Wood,  32  Vt.  372. 
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In  Louderman  v.  Wilson,  2  Har.  &  J.  (Md.) 
379,  it  was  held  that  a  sum  of  money  due  and 
owing,  and  which  by  express  agreement  was 
to  be  paid  in  work  and  labor,  was  a  credit 
which  could  be  attached  under  Laws  Md.  1715, 
c.  50,  and  1795,  c.  56. 

3.  Effect  of  Breach  of  Contract.  —  Wrigley  v. 
Geyer,  4  Mass.  102;  Maine  F.  &  M.  Ins.  Co. 
v.  Weeks,  7  Mass.  439;  Willard  v.  Butler,  14 
Pick.  (Mass.)  550:  Blair  v.  Rhodes,  5  Ala.  648: 
Peebles  v.  Meeds,  96  Pa.  St.  150. 

Award  for  Breach  of  Obligation  for  Future  Sup- 
port.—  In  Dickinson  v.  Dickinson,  59  Vt.  678, 
it  was  held  that  though  an  obligation  for 
future  support  was  not  a  debt  subject  to  the 
trustee  process,  yet  where  the  obligor  had 
failed  to  support,  and  arbitrators  had  awarded 
a  specific  sum  against  him  because  of  such 
failure,  such  award  was  a  debt  subject  to  at- 
tachment by  trustee  process.  See  also  infra, 
this  section,  Claims  for  Unliquidated  Damages. 

4.  Judgment  Must  Conform  to  Terms  of  Contract 
—  Iowa.  —  Stadler  z:  Parmlee,  14  Iowa  175; 
Ransom  v.  Stanberry,  22  Iowa  334. 

Louisiana.  —  Marshall  v.  Grand  Gulf  R., 
etc.,  Co.,  5  La.  Ann.  360. 

Massachusetts.  —  Willard  v.  Butler,  14  Pick. 
(Mass.)  550;  Fuller  v.  O'Brien,  121  Mass.  422; 
Hacock  v.  Colyer,  99  Mass.  187,  96  Am.  Dec. 
730. 

Mississippi.  — Jennings  v.  Summers,  7  How. 
(Miss.)  453. 

Vermont.  —  Rice  v.  Talmadge,  20  Vt.  378; 
Bartlett  v.  Wood,  32  Vt.  372;  National  Union 
Bank  v.  Brainerd,  65  Vt.  291. 

Wisconsin.  —  Smith  v.  Davis,  1  Wis.  447,  60 
Am.  Dec.  390;  Rasmussen  v.  McCabe,  43  Wis. 
471. 

5.  Equitable  Claims  Held  Not  Garnishable  — 

Alabama.  —  Presnall  v.  Mabry,  3  Port.  (Ala.) 
105;  Perine  v.  George,  5  Ala.  641;  Thomas  v. 
Hopper,  5  Ala.  442;  Paschall  v.  Whitsett,  n 
Ala.  472;  Harrell  v.  Whitman,  19  Ala.  135; 
Lundie  v.  Bradford,  26  Ala.  512;  Godden  v. 
Pieison,  42  Ala.  370;  Henry  v.  Murphy,  54 
Ala.  246;  Toomer  v.  Randolph,  60  Ala.  356; 

Volume  XIV. 


Property  Subject  to  Garnishment.  GARNISHMENT. 


Credits, 


plated  by  the  statutes  to  authorize  a  court  of  law,  in  a  mere  side  issue  growing 
out  of  a  garnishment  proceeding,  to  exercise  the  intricate  and  complicated 
duties  of  a  chancellor.1 

(2)  Claims  Arising  Out  of  Trusts.  —  The  rule  that  equitable  claims  cannot 
be  reached  by  garnishment  applies  of  course  to  claims  in  favor  of  cestuis  que 
trustent,  arising  out  of  trusts.3 

Dry  or  Terminated  Trusts.  —  Where,  however,  the  trust  is  a  dry  or  terminated 
trust,  that  is,  such  that  the  cestuis  que  trustent  may  maintain  an  action  for 
money  had  and  received  against  the  trustee  for  money  due  and  payable  to 
them,  their  claims  may  be  reached  by  garnishment.3 


Harris  v.  Miller,  71  Ala.  26;  Teague  v.  Le- 
Grand,  85  Ala.  493,  7  Am.  St.  Rep.  64;  White 
v.  Simpson,  107  Ala.  386. 

California.  —  Redondo  Beach  Co.  v.  Brewer, 
101  Cal.  322;  Hassie  v.  God  Is  With  Us  Con- 
gregation, 35  Cal.  378, 

Connecticut.  —  Compare  Candee  v.  Penniman, 
32  Conn.  228. 

Illinois.  —  May  v.  Baker,  15  111.  8g;  Ives  v. 
Vanscoyoc,  81  111.  120;  Webster  v.  Steele,  75 
111.  544,  distinguishing  Hodson  v.  McConnel. 
12  111.  170;  Carr  v.  Waugh,  28  111.  418. 

Iowa.  —  Compare  Cox  v.  Russell,  44  Iowa 
556;  Des  Moines  Sav.  Bank  v.  Colfax  Hotel 
Co.,  88  Iowa4. 

Maine.  — Stowe  v.  Phinney,  78  Me.  244,  57 
Am.  Rep.  796. 

Massachusetts.  —  Field  v.  Crawford,  6  Gray 
(Mass.)  116;  Maine  F.  &  M.  Ins.  Co.  v.  Weeks, 
7  Mass.  438;  Folsom  v.  Haskell,  11  Cush. 
(Mass.)  470;  Campbell  v.  New  England  Mut. 
L.  Ins.  Co.,  98  Mass.  400;  North  America  L. 
Ins.  Co.  v.  Wilson,  111  Mass.  542;  Bailey  v. 
New  England  Ins.  Co.,  114  Mass.  177,  19  Am. 
Rep.  329;  Massachusetts  Nat.  Bank  v.  Bul- 
lock, 120  Mass.  86;  Flynn  v.  Massachusetts 
Ben.  Assoc.,  152  Mass.  288;  Chase  v.  Thomp- 
son, 153  Mass.  14;  Nims  v.  Ford,  159  Mass. 
575- 

Michigan.  —  Farwell  v.  Chambers,  62  Mich. 
316. 

Mississippi.  — Williams  v.  Gage,  49  Miss.  777. 

Missouri. — Coleman  v.  American  F.  Ins. 
Co.,  74  Mo.  App  663;  Atwood  v.  Hale,  17  Mo. 
App.  81;  Bachman  v.  Lewis,  27  Mo.  App.  81; 
McCord,  etc.,  Co.  v.  Bettles,  58  Mo.  App.  384; 
Bjckham  v.  Carter.  19  Mo.  App.  596;  Lackland 
v.  Garesche,  56  Mo.  267;  Sheedy  v.  Second 
Nat.  Bank,  62  Mo.  17,  21  Am.  Rep.  407;  Birt- 
whistle  v.  Woodward,  95  Mo.  113.  See  also 
Boyce  v.  Smith,  16  Mo.  317. 

Nebraska.  —  Compare  Burnham  v.  Doolittle, 
14  Neb.  214. 

New  Hampshire.  —  Burnham  v.  Hopkinson, 
17  N.  H.  259;  Adams  v.  Barrett,  2  N.  H.  374. 

New  Jersey.  — Osborne  v.  Edwards,  11  N.  J. 
Eq.  73;  Thorn  v.  Wright,  9  N.  J.  L.  115,  note; 
Taylor  v.  Woodward,  9  N.  J.  L.  115,  17  Am. 
Dec.  462. 

New  Mexico.  —  Perea  v.  Colorado  Nat. 
Bank,  6  N.  Mex.  r. 

New  York.  —  See  Gibson  v.  National  Park 
Bank,  98  N.  Y.  87. 

North  Carolina.  —  Hugg  v.  Booth,  2  Ired.  L. 
(24  N.  Car.)  282;  Gaither  v.  Ballew,  4  Jones  L. 
(49  N.  Car.)  488,  69  Am.  Dec.  763;  Peace  v. 
Jones,  3  Murph.  (7  N.  Car.)  256. 

Ohio.  —  Compare  Root  v.  Davis,  51  Ohio 
St.  29. 


Petinsylvania.  —  Ryon  v.  Wynkoop,  148  Pa. 
St.  188.' 

Rhode  Island.  —  Perry  v.  Thornton,  7  R.  I. 
15;  Smith  v.  Millett,  11  R.  I.  528. 

Vermont.  —  Hoyt  v.  Swift,  13  Vt.  129,  37  Am. 
Dec.  586;  Barker  v.  Esty,  19  Vt.  131. 

West  Virginia.  —  Swann  v.  Summers,  19  W. 
Va.  115. 

Wisconsin.  — See  Brande  v.  Bond,  63  Wis. 
140. 

Balance    of  Account  Between  Partners.  —  In 

Burnham  v.  Hopkinson,  17  N.  H.  259,  it  was 
held  that  where  a  copartnership  has  been  dis- 
solved, but  the  partnership  accounts  are  un- 
settled and  there  is  a  question  between  the  co- 
partners as  to  which  is  indebted  to  the  other, 
that  question  cannot  be  tried  upon  trustee  pro- 
cess, and  that  process  cannot  be  maintained 
against  one  partner  to  reach  a  balance  which 
it  is  supposed  will  be  due  to  the  other  partner 
upon  a  settlement  of  the  partnership  ac- 
counts. The  remedy  for  the  settlement  of 
partnership  accounts  is  in  equity.  See  also 
Ives  v.  Vanscoyoc,  81  111.  120;  Birtwhistle  v. 
Woodward,  95  Mo.  113;  Farwell  v.  Chambers, 
62  Mich.  316;  Knerr  v.  Hoffman,  65  Pa.  St. 
126. 

If,  however,  the  affairs  of  the  partnership 
have  been  settled  and  an  admitted  balance  is 
due  from  one  partner  to  another,  this  balance 
may  be  attached  as  in  the  case  of  any  other 
debt  owing  frrm  one  person  to  another. 
Birtwhistle  v.  Woodward,  95  Mo.  113;  Tread- 
well  v.  Brown,  41  N.  H.  12;  Willard  v. 
Decatur,  59  N.  H.  137;  Knerr  v.  Hoffman,  65 
Pa.  St.  126;  Ryon  v.  Wynkoop,  148  Pa.  St.  188. 

1.  Reasons  for  Doctrine.  —  Harrell  v.  Whit- 
man, 19  Ala.  139;  Webster  v.  Steele,  75  111. 
544;  Lackland  v.  Garesche,  56  Mo.  267. 

2.  Claims  Arising  Out  of  Unexecuted  Trusts. 
—  Lackett  v.  Rumbaugh,  45  Fed.  Rep.  23; 
Hincklev  v.  Williams,  1  Cush.  (Mass.)  490,  48 
Am.  Dec.  642;  Lackland  v.  Garesche,  56  Mo. 
267;  Clement  v.  Clement,  19  N.  H.  460;  Force 
v.  Brown,  32  N.  J.  Eq.  118;  Husted  v.  Stone, 
69  Vt.  149. 

Equitable  Garnishment.  —  In  Pickens  v.  Dor- 
ris,  20  Mo.  App.  1,  it  was  held  that  a  proceed- 
ing in  the  nature  of  an  equitable  garnishment 
was  the  proper  proceeding  to  reach  funds  in 
the  hands  of  a  trustee  in  which  the  beneficiary 
had  a  vested  right  which  could  not  be  reached 
under  the  statutory  process  of  garnishment. 
See  also  Pendleton  v.  Perkins,  49  Mo.  565. 

3.  Dry  or  Terminated  Trusts  —  Connecticut.  — 
Easterby  v.  Keney,  36  Conn.  18. 

Massachusetts.  —  Mellen  v.  Whipple,  1  Gray 
(Mass.)  317;  Estabrook  v.  Earle,  97  Mass.  302; 
Winchester  v.  Howard,  97  Mass.  303,  93  Am, 
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Spendthrift  Trusts. —  In  jurisdictions  which  recognize  spendthrift  trusts,  that 
is,  trusts  by  which  property  is  placed  in  the  hands  of  a  trustee  to  be  appro- 
priated in  his  discretion  to  the  support  of  the  cestuis  que  trust,  or  in  such  a 
manner  that  it  shall  not  be  liable  for  the  debts  of  the  cestui  que  trust,  the 
latter  has  no  legal  claim  to  recover  it  from  the  trustee,  and  such  property  can- 
not be  subjected  by  garnishment  process  to  the  payment  of  his  debts.1 

e.  Claims  for  Unliquidated  Damages  —  (i)  In  General. — The  deci- 
sions as  to  whether  a  claim  for  unliquidated  damages  is  a  debt  owing  to  the 
person  entitled  thereto,  or  whether  the  one  from  whom  such  claim  is  owing  is 
indebted  to  the  person  to  whom  it  is  owing  or  has  credits  in  his  hands  belong- 
ing to  the  latter,  so  as  to  render  such  claim  subject  to  garnishment,  are  not  in 
harmony. 

(2)  Claims  for  Damages  Arising  Out  of  Torts.  — As  regards  claims  for 
damages  arising  out  of  torts,  it  is  universally  held  that  such  claims  are  neither 
debts  owing  to  the  person  entitled  thereto  nor  credits  in  the  hands  of  the  per- 
son from  whom  they  are  owing,  nor  is  the  latter  indebted  to  the  former,  within 
the  meaning  of  the  garnishment  statutes,  and  therefore  such  claims  cannot  be 
reached  by  garnishment ; a  and  this  is  true  even  though  a  verdict  has  been 


Dec.  93;  Haskell  v.  Haskell,  8  Met.  (Mass.) 
545.  See  also  Chase  v.  Thompson,  153  Mass.  14. 

Missouri.  —  Lackland  v.  Garesche,  56  Mo. 
267. 

New  Hampshire.  —  Palmer  v.  Noyes,  45  N. 
H.  174;  Piper  v.  Piper,  2  N.  H.  439;  Currier 
v.  Janvrin,  58  N.  H.  374;  Paul  v.  Paul,  10  N. 
H.  117. 

Pennsylvania.  —  Gruver  v.  Edinger,  13  Pa. 
Co.  Ct.  307. 

Vermont.  —  Davis  v.  Davis,  30  Vt.  440. 

Income  Payable  to  Cestui  que  Trust.  —  The  in- 
terest of  a  fund  which  is  payable  to  a  cestui 
que  trust  for  life  may  be  attached  for  his  debt, 
in  the  hands  of  the  trustee.  Kneder  v. 
Shreve,  78  Ky.  297;  Baker  v.  Keiser,  75  Md. 
332;  Stanley  v.  Thornton,  7  Ohio  Cir.  Ct.  455, 
4  0hioCir.  Dec.  677;  Park  v.  Matthews,  36 
Pa.  St.  28,  1  Pittsb.  (Pa.)  22;  Girard  L.  Ins., 
etc.,  Co.  v.  Chambers,  46  Pa.  St.  485,  86  Am. 
Dec.  513;  Kinney  v.  Hemphill,  2  W.  N.  C. 
(Pa).  323. 

1.  Spendthift  Trust.  —  Johnson  v.  Connecticut 
Bank,  21  Conn.  148;  Easterby  v.  Keney,  36 
Conn.  22;  Hinckley  v.  Williams,  I  Cush. 
(Mass.)  490,  48  Am.  Dec.  642;  Vincent  v.  Gor- 
ham,  3  Met.  (Mass.)  343;  White  v.  Jenkins, 
16  Mass.  62;  Brigden  v.  Gill,  16  Mass.  522; 
Banfield  v.  Wiggin,  58  N.  H.  155;  Chase  v. 
Currier,  63  N.  H.  90;  Prentice  v.  Pleasonton, 
(Pa.  1837)  8  Atl.  Rep.  842;  Van  Amee  v.  Jack- 
son, 35  Vt.  173.  See  the  title  Spendthrifts 
and  Spendthrift  Trusts. 

Legacy  on  Condition  that  It  Shall  Not  Be  Liable 
for  Legatee's  Debts.  —  A  legacy  is  not  attach- 
able in  the  hands  of  an  executor  at  the  suit  of 
a  creditor  of  a  legatee,  where  the  bequest  in 
the  will  is  not  an  absolute  gift  of  the  property, 
but  a  gift  upon  the  express  condition  that  it 
shall  not  be  liable  for  the  debts  of  the  legatee 
in  the  hands  of  the  executor.  Beck's  Estate, 
133  Pa.  St.  51,  19  Am.  St.  Rep.  623. 

Where  land  is  devised  to  a  trustee  to  collect 
rents  and  pay  them  in  cash  to  the  testator's 
daughter  in  person,  and  not  upon  any  order  or 
assignment  by  her,  such  rents,  while  in  the 
hands  of  the  trustee,  are  not  subject  to  garnish- 
ment at  the  suit  of  the  daughter's  creditors. 
Steib  :\  Whitehead/111  111.  247. 


Income  Payable  in  Discretion  of  Trustee.  —  The 

interest  of  a  fund  payable  to  a  legatee  for  life 
only  in  the  discretion  of  the  trustee  is  not  at- 
tachable for  the  debts  of  the  legatee.  Keyser 
v.  Mitchell,  67  Pa.  St.  473. 

See  also  the  title  Spendthrifts  and  Spend- 
thrift Trusts. 

2.  Claims  for  Damages  Arising  Out  of  Torts  Not 
Garnishable  —  Alabama.  —  Lewis  v.  Dubose.  29 
Ala.  219. 

Connecticut.  —  Holcomb  v.  Winchester,  52 
Conn.  447,  52  Am.  Rep.  608. 

Georgia.  —  Bates  v.  Forsyth,  69  Ga.  365; 
Gamble  v.  Central  R.,  etc.,  Co.,  80  Ga.  595,  12 
Am.  St.  Rep.  276. 

Louisiana.  —  Peet  v.  McDaniel,  27  La.  Ann. 
455- 

Maine.  —  Rundlet  7'.  Jordan,  3  Me.  47. 
Massachusetts.  —  Watson  v.  Todd,  5  Mass. 
271;  Thayer  v.  South  wick,  8  Gray  (Mass.)  229. 

Michigan.  —  Detroit  Post,  etc.,  Co.  v.  Reilly, 
46  Mich.  459. 

Mississippi.  —  Dibrell  v.  Neely,  61  Miss.  218; 
Blair  v.  Kansas  City,  etc.,  R.  Co.,  (Miss.  1899) 
24  So.  Rep.  879. 

New  Hampshire.  —  Greenleaf  v.  Perrin,  8  N. 
H.  273;  Paul  v.  Paul,  10  N.  H.  117;  Despatch 
Line  v.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37 
Am.  Dec.  203;  Foster  v.  Dudley,  30  N.  H.  463; 
Getchell  v.  Chase,  37  N.  H.  106;  Kidder  v. 
Page,  48  N.  H.  380. 

New  Jersey.  —  Lomerson  v.  Huffman,  25  N. 
J.  L.  625. 

Pennsylvania.  —  Boyer  v.  Bullard,  102  Pa. 
St.  555;  Selheimer  v.  Elder,  96  Pa.  St.  154. 

Texas.  —  Kreisle  v.  Campbell,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  581. 

Vermont.  —  Barkers.  Esty,  19  Vt.  131;  Fish 
v.  Field,  19  Vt.  141;  Hem  men  way  v.  Pratt,  23 
Vt.  332. 

Wisconsin.  —  Keyes  v.  Milwaukee,  etc.,  R. 
Co.,  25  Wis.  691;  St.  Joseph  Mfg.  Co.  v. 
Miller,  69  Wis.  389;  Lehmann  v.  Farwell,  95 
Wis.  185.  60  Am.  St.  Rep.  in. 

In  Eddy  v.  Healh,  31  Mo.  141,  it  was  held 
that  the  liability  of  the  sureties  on  the  official 
bond  of  an  officer,  forafailure  on  his  partto  pav 
over  money  collected  by  him  on  an  execution, 
was  not  such  a  liability  as  would  constitute 
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rendered  against  the  tortfeasor  in  an  action  to  recover  damages  for  the  tort,  if 
judgment  has  not  been  entered.1 

After  Final  Judgment.  —  A  final  judgment  rendered  on  a  claim  for  damages 
arising  out  of  the  tort  liquidates  the  claim,  and  is  not  to  be  distinguished  from 
other  judgments;  and  in  those  jurisdictions  in  which  liabilities  on  judgments 
may  be  reached  by  garnishment,  liabilities  on  judgments  recovered  for  a  tort 
may  be  so  reached.8 

(3)  Claims  for  Damages  Arising  Out  of  Contracts  —  (a)  In  General.  —  Where 
the  claims  for  damages  arise  out  of  contract  and  are  unliquidated  and  uncer- 
tain in  amount,  and  can  be  rendered  certain  only  by  the  judgment  of  a  court, 
the  decisions  are  conflicting,  and  though  there  are  decisions  which  hold  that 
such  claims  may  be  reached  by  garnishment,3  the  weight  of  authority  is  to  the 
contrary.4 

(b)  Demands  Ascertainable  from  Terms  of  Contract.  —  Again,  it  has  been  held  that  not 
every  unliquidated  claim  is  without  the  reach  of  the  process  of  garnishment, 
but  where  such  claim  arises  ex  contractu,  and  though  unliquidated  is  suscepti- 
ble of  ascertainment  by  some  standard  referable  to  the  contract  itself,  it 
becomes  sufficiently  certain  to  be  reached  by  garnishment.5  Thus  the  amount 
due  on  a  fire-insurance  policy  before  adjustment  has  been  held  subject  to  gar- 


them  debtors  of  the  plaintiff  on  such  execution, 
so  as  to  subject  them  to  garnishment  process 
as  debtors  of  the  latter. 

1.  Verdict  —  Effect.  —  Thayer  v.  Southwick, 
8  Gray  (Mass.)  229;  Detroit  Post,  etc.,  Co.  v. 
Reilly,  46  Mich.  459;  Lehmann  v.  Farwell,  95 
Wis.  185,  60  Am.  St.  Rep.  111.  Compare  Jones 
v.  St.  Onge,  67  Wis.  520. 

After  Default.  —  In  Holcomb  v.  Winchester, 
52  Conn.  447,  52  Am.  Rep.  608,  it  was  held 
that  the  claim  for  a  tort  for  personal  injury 
was  not  subject  to  foreign  attachment  though 
a  suit  had  been  brought  for  the  tort  and  such 
suit  at  the  time  stood  for  the  assessment  of 
damages  after  default. 

2.  Garnishable  After  Final  Judgment. — Gamble 
v.  Central  R.,  etc.,  Co.,  80  Ga.  595,  12  Am.  St. 
Rep.  276  [distinguishing  Walker  v.  Zorn,  56  Ga. 
35;  Westmoreland  v.  Powell,  59  Ga.  256]; 
Rundlet  v.  Jordan,  3  Me.  47;  Detroit  Post,  etc., 
Co.  v.  Reilly,  46  Mich.  459;  Jones  v.  St.  Onge, 
67  Wis.  520. 

Reversal  of  Judgment  on  Appeal.  —  In  St. 
Joseph  Mfg.  Co.  v.  Miller,  69  Wis.  389,  it  was 
held  that  if,  on  an  appeal  by  a  railroad  com- 
pany from  a  judgment  against  it  for  a  personal 
injury  upon  which  it  had  been  garnished  by  a 
creditor  of  the  plaintiff,  such  judgment  is  re- 
versed and  such  creditor  perfects  his  judgment 
against  the  plaintiff  before  the  latter  recovers 
another  and  final  judgment  against  the  com- 
pany, the  latter  judgment  is  not  subject  to  or 
affected  by  the  garnishment. 

Effect  of  Securing  New  Trial.  —  In  Dibrell  v. 
Neely,  61  Miss.  218,  it  was  held  that  until  a 
final  judgment  in  a  suit  for  damages  the  de- 
fendant is  not  the  plaintiff's  debtor  liable  to 
garnishment,  and  may,  at  the  term  at  which 
judgment  is  tendered,  defeat  the  garnishing 
creditor  by  paying  an  agreed  sum  to  obtain  a 
new  trial  and  extinguish  the  demand  for  dam- 
ages. 

Answer  of  Garnishee  Filed  After  Judgment  Re- 
covered.—  In  Schubert  v.  Herzberg,  65  Mo. 
App.  578,_  2  Mo.  App.  Rep.  1152.  it  was  held 
that  a  notice  of  garnishment  served  on  the  de- 


fendant in  a  pending  suit  for  a  personal  tort 
by  a  judgment  creditor  of  the  plaintiff  therein 
is  effective  as  to  the  judgment  thereafter  ob- 
tained, if  the  garnishee  does  not  file  his  answer 
prior  to  its  rendition.  See  also  infra,  this  sec- 
tion, Garnishable  Character  of  Debt  as  Deter- 
mined by  Time  of  Service  of  Writ  or  Time  of 
Answer. 

Effect  of  Appeal.  —  In  Kreisle  v.  Campbell, 
(Tex.  Civ.  App.  1895)  32  S.  W.  Rep.  581,  it  was 
held  that  a  judgment  in  tort  for  damages  was 
not  final  so  as  to  subject  it  to  garnishment,  so 
long  as  an  appeal  from  the  judgment  was 
pending.  On  appeal,  89  Tex.  104,  the  court 
affirmed  the  decision  on  other  grounds. 

3.  Unliquidated  Damages  for  Breach  of  Con- 
tract Held  Garnishable.  —  Knox  z:  Protection 
Ins.  Co.,  9  Conn.  430,  25  Am.  Dec.  33;  New 
Haven  Steam  Saw- Mill  Co.  v.  Fowler,  28 
Conn.  103;  Woodruff  v.  Bacon,  35  Conn.  105; 
Williams  v.  Reed,  5  Pick.  (Mass.)  480;  Davis 
v.  Marston,  5  Mass.  199;  Allen  v.  Hazen,  26 
Mich.  142;  S.  E.  Olson  Co.  v.  Brady,  (Minn. 
1899)  78  N.  W.  Rep.  864;  Downer  v.  Topliff, 
19  Vt.  399;  Edson  v.  Trask,  22  Vt.  18. 

4.  Unliquidated  Damages  for  Breach  of  Contract 
Held  Not  Garnishable  —  Illinois.  —  Capes  v. 
Burgess,  135'  111.  61,  affirming  32  111.  App.  372. 

Louisiana.  —  Leefe  v.  Walker,  18  La.  1. 

New  Hampshire.  —  Gove  v.  Varrell,  58  N.  H. 
78;  McKean  v.  Turner,  45  N.  H.  203;  Foster 
v.  Dudley,  30  N.  H.463;  Getchell  v.  Chase,  37 
N.  H.  106;  Rand  v.  White  Mountains  R.  Co., 
40  N.  H.  79;  Kidder  v.  Page,  48  N.  H.  380; 
Paul  v.  Paul,  10  N.  H.  117;  Eastman  v. 
Thayer,  60  N.  H.  575;  Bucklin  v.  Powell,  60 
N.  H.  119. 

North  Carolina.  —  Hugg  v.  Booth,  2  Ired.  L. 
(24  N.  Car.)  282;  Deaver  v.  Keith,  5  Ired.  L. 
(27  N.  Car.)  374. 

Pennsylvania.  —  Girard  F.  &  M.  Ins.  Co.  v. 
Field,  45  Pa.  St.  129;  Selheimer  v.  Elder,  98 
Pa  St.  154. 

5.  Claim  Ex  Contractu  Ascertainable  by  Stand- 
ard in  Contract.  —  Girard  F.  &  M.  Ins.  Co.  v. 
Field,  45  Pa.  St.  129. 
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nishment.1    There  are,  however,  decisions  to  the  contrary.2 

/.  Contingent  Claims  —  (i)  In  General.  —  It  is  a  well-settled  and  uni- 
versal rule  that  to  be  liable  to  garnishment  a  claim  must  be  one  owing  abso- 
lutely to  the  principal  defendant,  as  contradistinguished  from  a  contingent 
claim.  While  the  indebtedness  on  the  part  of  the  garnishee  is  contingent,  and 
it  is  uncertain  whether  he  will  ever  be  indebted  to  the  defendant,  there  is  no 
claim  in  favor  of  the  latter  which  can  be  reached  by  garnishment.3 


1.  Insurance  Money  Before  Adjustment.  —  Knox 
v.  Protection  Ins.  Co.,  9  Conn.  430,  25  Am. 
Dec.  33;  Hanover  F.  Ins.  Co.  v.  Connor,  20 
111.  App.  297;  Northwestern  Ins.  Co.  v.  Atkins, 
3  Bush  (Ky.)  328,  96  Am.  Dec.  239;  Crescent 
Ins.  Co.  v.  Moore,  63  Miss.  419;  Girard  F.  & 
M.  Ins.  Co.  v.  Field,  45  Pa.  St.  129,  4  Phila. 
(Pa.)  286,  iS  Leg.  Int.  (Pa.)  140,  3  Grant  Cas. 
(Pa.)  329;  West  v.  Franklin  F.  Ins.  Co.,  2 
Clark  (Pa.)  70,  3  Pa.  L.  J.  299. 

2.  Contrary  Doctrine.  —  Katz  v.  Sorsby,  34 
La.  Ann.  588;  McKean  v.  Turner,  45  N.  H. 
203;  Gove  v.  Varrell,  58  N.  H.  78;  Bucklin  v. 
Powell,  60  N.  H.  119;  Rand  v.  White  Moun- 
tains R.  Co.,  40  N.  H.  79;  Wooster  v.  Page,  54 
N.  H.  125,  20  Am.  Rep.  128. 

After  Adjustment  of  Loss.  —  After  the  loss  has 
been  adjusted  the  claim  therefor  is,  of  course, 
the  subject  of  garnishment.  Boyle  v.  Franklin 
F.  Ins.  Co.,  7  W.  &  S.  (Pa.)  76;  Franklin  F. 
Ins.  Co.  z:  West,  8  W.  &  S.  (Pa.)  350. 

3.  Contingent  Claims  Not  Garnishable  —  United 
States.  —  Lovejoy  v.  Hartford  F.  Ins.  Co.,  11 
Fed.  Rep.  63;  Lackett  v.  Rumbaugh,  45  Fed. 
Rep.  23. 

Connecticut.  —  Fitch  v.  Waite,  5  Conn.  117; 
Townsend  v.  Atwater,  5  Day  (Conn.)  298; 
Grosvenor  v.  Farmers,  etc.,  Bank,  13  Conn. 
104;  Easterly  v.  Keney,  36  Conn.  18;  Sand- 
Blast  File-Sharpening  Co.  v.  Parsons,  54  Conn. 
310. 

Illinois.  —  Hanover  F.  Ins.  Co.  v.  Connor,  20 
111.  App.  297;  Smith  v.  Woolsey,  22  111.  App. 
185;  Miller  v.  Scoville,  35  111.  App.  385;  Good- 
man v.  Boyd,  44  111.  App.  249;  Buxbaum  v. 
Dunham,  51  111.  App.  240;  Webster  v.  Steele, 
75  111.  544;  Richardson  v.  Lester,  83  111.  55. 

Iowa.  —  Williams  v.  Young,  46  Iowa  140; 
Briggs  v.  McEwen,  77  Iowa  303. 

Kansas.  —  Linder  v.  Murdy,  37  Kan.  152; 
Boston  L.  &  T.  Co.  v.  Organ,  53  Kan.  386. 

Kentucky. — Roberts  v.  Drinkard,  3  Met. 
(Ky.)  309. 

Louisiana. — Maduel  v.  Mousseaux,  29  La. 
Ann.  228. 

Maine. — Rundlet  v.  Jordan,  3  Me.  47; 
Seaver  v.  Bradley,  6  Me.  60;  Sayward  v. 
Drew,  6  Me.  263;  Woodard  v.  Herbert,  24  Me. 
358;  Wilson  v.  Wood,  34  Me.  123;  Williams  v. 
Androscoggin,  etc.,  R.  Co.,  36  Me.  201,  58  Am. 
Dec.  742;  Commercial  Bank  v,  Neally,  39  Me. 
402;  Cutter  v.  Perkins,  47  Me.  557;  Davis  v. 
Davis,  49  Me.  282:  Bryant  v.  Erskine,  50  Me. 
296;  Libby  v.  Brainard,  63  Me.  65;  Webber  v. 
Doran,  70  Me.  140;  Larrabee  v.  Walker,  71 
Me.  441;  Jordan  v.  Jordan,  75  Me.  100;  Nor- 
ton v.  Soule,  75  Me.  385;  Nickerson  v.  Nicker- 
son,  80  Me.  100;  Mason  v.  Belfast  Hotel  Co., 
89  Me.  381. 

Massachusetts.  —  Wentworth  v.  Whittemore, 
I  Mass.  471;  Meacham  v.  M'Corbitt,  2  Met. 
(Mass.)  352;  Davis  v.  Ham,  3  Mass.  33;  Froth- 
ingham  v.  Haley,  3  Mass.  68;  Osborne  v.  Jor- 


dan, 3  Gray  (Mass.)  277;  Robinson  v.  Hall,  3 
Met.  (Mass.)  301;  Williams  v.  Marston,  3  Pick. 
(Mass.)  65;  Willard  v.  Sheafe,  4  Mass.  235; 
Thorndike  v.  De  Wolf,  6  Pick.  (Mass  )  120; 
Bennett  v.  Caswell,  7  Gray  (Mass.)  154; 
Dwightw.  Michigan  Bank,  10  Met.  (Mass.)  60; 
Wood  v.  Partridge,  11  Mass.  493;  Guild  v. 
Holbrook,  11  Pick.  (Mass.)  101 ;  Faulkner  v. 
Waters,  ]  I  Pick.  (Mass.)  473;  Green- 
way  v.  Wilmarth,  12  Met.  (Mass.)  12; 
Tucker  v.  Clisby,  12  Pick.  (Mass.)  25; 
Taber  v.  Nye,  12  Pick.  (Mass.)  105;  Sabin  v. 
Cooper,  15  Gray  (Mass.)  532;  Grant  v.  Shaw, 
16  Mass.  341,  8  Am.  Dec.  142;  Rich  v.  Waters, 
22  Pick.  (Mass.)  563;  Hancock  v.  Colyer,  99 
Mass.  187,  96  Am.  Dec.  730;  Godfrey  v. 
Macomber,  128  Mass.  188;  Wood  v.  Buxton, 
108  Mass.  102;  Peterson  v.  Loring,  135  Mass. 
397;  Fellows  v.  Smith,  131  Mass.  363;  Moors 
v.  Goddard,  147  Mass.  287;  Beverstock  v. 
Brown,  157  Mass.  565. 

Michigan.  —  Martz  v.  Detroit  F.  &  M.  Ins. 
Co.,  28  Mich.  201;  Thorp  v.  Preston,  42  Mich. 
511;  Rice  v.  Third  Nat.  Bank,  97  Mich.  414. 

Minnesota.  —  Gies  v.  Bechtner,  12  Minn. 
279. 

Mississippi.  —  Russell  v.  Clingan,  33  Miss. 
535- 

Missouri. — Heege  v.  Fruin,  18  Mo.  App. 
139;  McQuarry  v.  Geyer,  57  Mo.  App.  213; 
McCord,  etc.,  Co.  v.  Bettles,  58  Mo.  App.  384; 
Beckham  v.  Carter,  19  Mo.  App.  596. 

Nevada.  —  Reinhart  v.  Hardesty,  17  Nev. 
141. 

New  Hampshire.  —  Haven  v.  Wentworth,  2 
N.  H.  93;  Clement  v.  Clement,  19  N.  H.  460. 

New  Mexico.  —  Garland  v.  Sperling,  6  N. 
Mex.  623. 

Pennsylvania.  — Girard  F.  &  M.  Ins.  Co.  v. 
Field,  45  Pa.  St.  129;  Evans  v.  Hamrick,  61 
Pa.  St.  19,  100  Am.  Dec.  595;  Day  v.  New 
England  L.  Ins.  Co.,  111  Pa.  St.  507,  56  Am. 
Rep.  297. 

Rhode  Island.  —  Ordway  v.  Remington,  12  R. 
I.  319,  34  Am.  Rep.  646. 

Texas.  —  Blankenship,  etc..  Co.  v.  Moore, 
(Tex.  App.  1890)  16  S.  W.  Rep.  780;  Phenix 
Ins.  Co.  v.  Willis,  70  Tex.  12,  8  Am.  St.  Rep. 
566. 

Vermont.  —  Burke  v.  Whitcomb,  13  Vt.  421; 
Downer  v.  Topliff,  19  Vt.  399;  Morey  v. 
Sheltus,  47  Vt.  342;  Dickinson  v.  Dickinson, 
59  Vt.  678;  Senna  v.  Kennedy,  68  Vt.  172. 

Virginia.  —  Baltimore,  etc.,  R.  Co.  v.  Galla- 
hue,  14  Gratt.  (Va.)  563. 

West  Virginia.  —  Strauss  v.  Chesapeake, 
etc.,  R.  Co.,  7  W.  Va.  368;  Webster  Wagon 
Co.  v.  Home  Ins.  Co.,  27  W.  Va.  314. 

Wisconsin.  —  Bishop  v.  Young,  17  Wis.  46; 
Goode  v.  Barr,  64  Wis.  659;  Drake  v.  Harri- 
son, 69  Wis.  99,  2  Am.  St.  Rep.  717;  Foster  v. 
Singer,  69  Wis.  392,  2  Am.  St.  Rep.  745;  In- 
gram v.  Osborn,  70  Wis.  192;  Edwards  v. 
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(2)  Uncompleted  Contracts.  —  Money  to  become  due  on  contracts  which  are 
entire  and  which  are  to  be  performed  in  the  future  or  which  contain  dependent 
promises  is,  before  performance  of  the  contract,  dependent  upon  a  contingency 
and  therefore  not  subject  to  garnishment.1  If,  however,  the  contracts  are 
divisible  or  contain  promises  by  each  of  the  contracting  parties  known  as 
"  independent  promises,"  money  due  thereunder  at  the  time  of  the  garnish- 
ment may  be  reached  though  the  contracts  have  not  been  fully  performed  by 
the  parties.8 

(3)  Unearned  Salary.  —  Where  the  contract  of  employment  is  entire,  a 
specified  salary  per  month  to  be  paid  to  an  employee  at  the  end  of  each  month 
is  not  liable  to  garnishment  before  the  end  of  the  month  in  which  it  is  earned, 
because  the  question  whether  it  will  become  due  depends  upon  the  contin- 
gency of  the  employee's  remaining  in  the  employer's  service.3 

(4)  Rents  to  Accrue.  —  The  liability  of  a  lessee  for  rents  to  accrue  in  the 
future  is  held  to  be  contingent  and  not  subject  to  garnishment  before  they  have 
accrued,  as  the  lessee's  liability  therefor  may  be  terminated  by  his  ouster, 
assignment  of  the  lease,  etc.,  or  the  lessor  may,  at  the  time  when  the  rent 
becomes  due,  cease  to  have  any  interest  therein.4 


Roepke,  74  Wis.  571;  Dowling  v.  Lancashire 
Ins.  Co.,  89  Wis.  96. 

The  Withdrawal  Value  of  a  Premium  upon  a  Per- 
petual Policy  of  fire  insurance  which  provides 
for  the  return  to  the  insured  of  a  percentage 
of  the  premium  paid,  in  case  of  cancellation 
of  the  policy,  is  not  attachable  in  an  execution 
upon  a  judgment  against  the  holder  of  the 
policy  while  the  policy  continues  in  full  force 
and  effect.  Association  v.  Laib,  13  Pa.  Co. 
Ct.  658. 

1.  Uncompleted  Entire  Contracts  —  Kansas. — 
Rock  Island  Lumber,  etc.,  Co.  v.  Equitable 
Trust,  etc.,  Co.,  54  Kan.  124. 

Maine.  —  Webber  v.  Doran,  70  Me.  140; 
Williams  v.  Androscoggin,  etc.,  R.  Co.,  36  Me. 
201,  58  Am.  Dec.  742. 

Massachusetts.  —  Daily  v.  Jordan,  2  Cush. 
(Mass.)  390;  Wood  v.  Boxton,  108  Mass.  102; 
Robinson  v.  Hall,  3  Met.  (Mass.)  301. 

Michigan.  —  Webber  v.  Bolte,  51  Mich.  113; 
Kiely  v.  Bertrand,  67  Mich.  332. 

Missouri.  —  Heege  v.  Fruin,  18  Mo.  App. 
139- 

New  Hampshire.  —  Carter  v.  Webster,  65  N. 
H.  17. 

Pennsylvania.  —  Sarvi  v.  Brazier,  I  Phila. 
(Pa.)  214,  8  Leg.  Int.  (Pa.)  124:  Furness  v. 
Smith,  30  Pa.  St.  520;  American  Forcite 
Powder  Mfg.  Co.  v.  Malone,  166  Pa.  St.  289. 

Virginia.  —  Baltimore,  etc.,  R.  Co.  v.  Galla- 
hue,  12  Gratt.  (Va.)  655,  65  Am.  Dec.  254. 

Wisconsin.  —  Edwards  v.  Roepke,  74  Wis. 
571. 

Strict  Completion  of  Contract  Waived.  —  A  debt 
is  due  from  a  garnishee  to  the  defendant  upon 
a  contract  for  the  construction  of  a  building, 
for  a  portion  of  the  contract  price  retained  un- 
til completion,  where  the  building  is  com- 
pleted except  "  cleaning  down,"  and  for  that 
work  a  special  sum  has  been  reserved,  and  the 
garnishee  testifies  that  he  considers  the  re- 
mainder due  and  would  have  paid  it  had  it  not 
been  for  orders  drawn  upon  him  by  the  defend- 
ant, upon  which  it  is  conceded  that  hp  is  not 
liable.    Hobson  v.  Kelly,  87  Mich.  187. 

Board  by  Week  —  Liability  of  Garnishee  Before 
Expiration  of  Week.  —  Where  the  garnishee  is 
liable  to  the  defendant  upon  a  contract  by 


which  he  agrees  to  pay  board  by  the  week,  his 
liability  forthe  full  amount  is  contingent  until 
the  expiration  of  the  week,  and  therefore  he 
cannot  be  charged  as  garnishee  for  such 
amount  prior  to  that  time.  Singer  v.  Town- 
send,  53  Wis.  126. 

Dependent  Obligations.  —  Where  an  award 
was  that  all  the  personal  properly  of  the  par- 
ties owned  in  common  should  be  equally 
divided,  that  they  should  pay  each  one  half  ot 
all  the  debts,  whether  contracted  by  one  or  the 
other,  and  that  the  one  should  pay  to  the  other 
a  certain  sum  of  money,  it  was  held  that  the 
latter  could  not  be  charged  as  the  trustee  of 
the  former  on  account  of  the  sum  so  awarded 
to  be  paid,  if  the  other  party  had  not  executed 
the  award  on  his  part,  the  award  being  entire 
and  the  things  to  be  done  by  the  parties  being 
dependent.  Shearer  v.  Handy,  22  Pick. 
(Mass.)  417. 

2.  Independent  Promises. —  Goodman  v.  Meri- 
den  Britannia  Co.,  50  Conn.  139. 

3.  Unearned  Salary.  —  Central  Bank  v.  Ellis, 
20  Ont.  App.  364;  Norton  v.  Soule,  75  Me.  385; 
Wyman  v.  Hichborn,  6  Cush.  (Mass.)  264; 
Potter  v.  Cain,  117  Mass.  238;  Fosters.  Singer, 
69  Wis.  392,  2  Am.  St.  Rep.  745.  See  also  the 
title  Master  and  Servant. 

"  Debt  Thereafter  to  Become  Due."  —  In 
Thomas  v.  Gibbons,  61  Iowa  50,  it  was  held 
that  wages  earned  after  the  service  of  garnish- 
ment cannot  be  held  thereby,  under  a  statute 
(Code  Iowa,  1873,  §  2975)  providing  for  the 
garnishment  of  a  "  debt  thereafter  to  become 
due." 

In  Burlington,  etc..  R.  Co.  v.  Thompson,  31 
Kan.  180,  47  Am.  Rep.  497,  it  was  also  held 
that  where,  at  the  time  of  service  of  garnishee 
process,  the  defendant  is  in  the  employ  of  the 
garnishee,  the  garnishee  proceedings  bind  only 
the  amount  due  at  the  date  of  service. 

Seamen's  Wages  Not  Trnsteeable  Before  Comple- 
tion of  Voyage. —  Wentworthy  v.  Whittemore, 
1  Mass.  471.  See  also  Taber  v.  Nye,  12  Pick. 
(Mass.)  105. 

4.  Bent  to  Accrue  Not  Garnishable.  —  Barnett 
v.  Eastman,  67  L.  J.  Q.  B.  517;  Buxbaum  v. 
Dunham,  51  111.  App.  240;  Mason  v.  Belfast 
Hotel  Co.,  89  Me.  381;  Wood  v.  Partridge,  II 

766  Volume  XIV. 


Property  Subject  to  Garnishment.  GARNISHMENT. 


Crodits. 


(5)  Agreement  to  Indemnify.  —  An  agreement  for  indemnification  creates 
no  claim  in  favor  of  the  person  to  be  indemnified  which  is  subject  to  garnish- 
ment, until  after  such  person  has  been  damnified  ;  1  but  after  a  right  of  action 
has  accrued  to  him  by  reason  of  actual  damnification,  it  has  been  held  that  his 
claim  against  the  other  party  was  such  as  might  be  reached  by  garnishment.8 

(6)  Claims  under  Insurance  Policies  —  (a)  Fire  Insurance  —  Before  Proof  of  Loss.  — 
Where  a  fire-insurance  policy  provides  that  the  loss  shall  not  be  payable  until 
after  due  notice  and  proof  of  loss  in  conformity  to  the  conditions  annexed  to 
the  policy,  a  claim  for  loss  incurred  is,  before  notice  and  proof  of  loss,  con- 
tingent and  not  liable  to  garnishment,  as  the  contingency  requiring  proof  of 
loss  is  such  as  may  preclude  the  insured  from  ever  calling  the  insurer  to  settle 
or  account.3    The  contrary,  however,  has  been  held.4 

Option  to  Replace  Property  Burned.  —  And  it  has  also  been  held  that  a  provision 
in  the  policy  giving  the  insurer  an  option  to  replace  the  property  destroyed 
would,  until  such  option  had  been  exercised  or  the  time  for  doing  so  had 
expired,  render  the  claim  contingent  and  not  the  subject  of  garnishment.5 
The  contrary  has,  however,  also  been  held.6 

(b)  Life  Insurance.  —  A  life-insurance  policy  payable  to  the  legal  representa- 
tive of  the  insured  is  not  the  subject  of  garnishment  before  the  death  of  the 
insured.7 

(7)  Annuities.  —  In  case  of  annuities  payable  on  fixed  days  during  the  life 
of  the  annuitant,  without  provision  for  an  apportionment,  the  claim  of  the 
annuitant  is  liable  to  be  defeated  by  his  death  before  the  time  of  payment 
arrives,  and  therefore  the  claim  is,  before  such  time,  contingent  and  not  the 


Mass.  488;  Thorp  v.  Preston,  42  Mich.  511; 
Ordway  v.  Remington,  12  R.  I.  319,  34.  Am. 
Rep.  646;  Blankenship,  etc.,  Co.  v.  Moore, 
(Tex.  App.  1890)  16  S.  W.  Rep.  780;  Haffey  v. 
Miller,  6  Gratt.  (Va.)  454.  See  also  Norton  v. 
Soule,  75  Me.  385;  Evans  v.  Hamrick,  61  Pa. 
St.  19.  100  Am.  Dec.  595. 

In  Rotvell  v.  Felker,  54  Vt.  526,  however, 
where  a  lease  was  for  a  definite  term  and  for  a 
specified  yearly  rent,  and  the  agreement  to  pay 
it  was  absolute,  it  was  held  that  the  possible 
failure  of  the  right  of  occupancy  in  future  did 
not  make  the  debt  contingent  so  as  to  save  it 
from  trustee  process. 

1.  Agreement  for  Indemnity  —  Before  Damnifi- 
cation.—  Townsend  v.  Atwater,  5  Day  (Conn.) 
307;  Downer  v.  Topliff,  19  Vt.  399. 

2.  After  Damnification.  —  Downer  v.  Topliff, 
19  Vt.  399.  See  also  Hoven  v.  Employers' 
Liability  Assur.  Corp.,  93  Wis.  201.  See  gen- 
erally the  title  Fidelity  and  Guaranty  Insur- 
ance, vol.  13,  p.  3. 

3.  Claims  under  Insurance  Policies  —  Not  Sub- 
ject to  Garnishment  Before  Proof  of  Loss.  —  Love- 
joy  v.  Hartford  F.  Ins.  Co.,  11  Fed.  Rep.  63; 
Davis  v.  Davis,  49  Me.  282;  Nickerson  v. 
Nickerson,  80  Me.  100;  Godfrey  v.  Macomber, 
128  Mass.  188;  Thorp  v.  Preston,  42  Mich. 
511;  Gies  v.  Bechtner,  12  Minn.  279;  Ritter  v. 
Boston  Underwriters  Ins.  Co.,  28  Mo.  App. 
140;  Gage  v.  Allen,  89  Wis.  98.  See  also  Katz 
v.  Sorsby,  34  La.  Ann.  588. 

In  Hanover  F.  Ins.  Co.  v.  Connor,  20  111. 
App.  304,  a  claim  under  a  fire-insurance  policv 
was  held  subject  to  garnishment  before  proof 
of  loss.  It  was  not  shown,  however,  that 
proofs  of  loss  were  made  a  condition  precedent 
to  the  insurer's  liability,  and  the  court  stated 
that  it  could  not  say  as  a  matter  of  law,  or 
presume  as  a  matter  of  fact,  that  the  policy  in 


question  contained  such  a  condition  or  that  the 
liability  of  the  insurer  was  in  any  way  con- 
ditioned on  the  production  of  proofs. 

Proof  of  Loss  by  Garnishee.  —  It  seems  that 
where  the  insured  fails  to  make  the  proofs  of 
loss,  the  plaintiff  in  garnishment  may  do  so. 
Nickerson  v.  Nickerson,  80  Me.  100. 

Taking  Advantage  of  Waiver  of  Proof  of  Loss. 
—  And  it  also  seems  that  he  may  take  ad- 
vantage of  a  waiver  by  the  insurer  of  proof 
of  loss.  Nickerson  v.  Nickerson,  80  Me. 
100. 

Ignorance  of  Insured  of  Waiver.  —  In  Ritter  v. 
Boston  Underwriters  Ins.  Co.,  28  Mo.  App. 
140,  it  was  held  that  in  garnishee  proceedings 
to  subject  money  due  on  an  insurance  policy 
the  creditor  may  take  advantage  of  acts  on  the 
part  of  the  insurance  company  which  amount 
to  a  waiver  of  the  requirement  of  proof  of  loss, 
though  the  insured  was  ignorant  of  such 
waiver. 

4.  Claim  Held  Subject  to  Garnishment  Before 
Proofs  of  Loss.  —  Phenix  Ins.  Co.  v.  Willis,  70 
Tex.  12,  8  Am.  St.  Rep.  566,  in  which  case  the 
court  said  that  "  the  property  having  been  de- 
stroyed by  fire,  the  agreement  to  pay  the  policy 
was  no  longer  contingent,  but  had  become  ab- 
solute by  the  happening  of  the  event  mentioned 
in  the  policy,  subject  to  be  defeated,  however, 
by  defenses  pleaded  and  proven,  as  might  be 
done  in  other  cases  of  debt." 

5.  Option  to  Replace  Property  Destroyed.  — 
Martz  v.  Detroit  F.  &  M.  Ins.  Co.,  28  Mich. 
201;  Thotp  v.  Preston,  42  Mich.  512;  Dowling 
v.  Lancashire  Ins.  Co.,  89  Wis.  96. 

6.  Contrary  Decision. —  Hanover  F.  Ins.  Co. 
v.  Connor,  20  111.  App.  297. 

7.  Life  Insurance  —  Before  Death  of  Insured.  — 
Day  v.  New  England  L.  Ins.  Co.,  in  Pa.  St. 
507,  56  Am.  Rep.  297. 
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subject  of  garnishment.1  It  would  be  otherwise,  however,  if  the  annuity  was 
apportionable  so  as  to  entitle  the  representatives  of  the  annuitant  to  a  pro- 
portionate share  of  the  annuity  for  the  year  of  the  annuitant's  death.2 

(8)  Liability  Dependent  on  Collection  of  Indebtedness  of  Third  Person.  —  The 
indebtedness  of  the  garnishee  dependent  upon  his  collection  of  money  from 
third  persons  is  contingent,  and  cannot  be  reached  by  garnishment  until  after 
the  money  has  been  collected  by  him.3 

(9)  Indebtedness  Recoverable  by  Defendant  Only  A fter  Demand.  —  The  fact 
that  the  indebtedness  of  the  garnishee  to  the  defendant  is  not  recoverable  by 
the  latter  without  a  demand  does  not  render  such  indebtedness  contingent  or 
prevent  the  garnishee  from  being  charged  therefor.4    And  the  rule  is  the  same 


1.  Annuities  Not  Made  Apportionable  Are  Not 
Garnishable.  —  Sabin  v.  Cooper,  15  Gray  (Mass.) 
532;  Cany  v.  Day,  2  Miles  (Pa.)  412;  Dickin- 
son v.  Dickinson,  59  Vt.  678. 

In  Say  ward  v.  Drew,  6  Me.  263,  where  a  son 
gave  his  bond  to  his  father  for  the  payment  of 
certain  sums  of  money  and  the  delivery  of 
certain  quantities  of  provisions  at  fixed  times 
in  each  year  during  his  father's  life,  it  was 
held  that  the  son  could  not  be  charged  as 
trustee  of  the  father  for  anything  not  then 
actually  payable,  all  future  payments  depend- 
ent on  the  life  of  the  father  being  contingent. 

Contrary  Holding.  —  In  Red  v.  Powers,  69 
Miss.  242,  however,  judgment  was  rendered 
against  a  garnishee  by  reason  of  his  liability 
to  pay  to  the  defendant  an  annuity,  charging 
him  for  the  amount  already  due  and  the 
amount  to  become  due  in  succeeding  years  un- 
til the  judgment  against  the  defendant  should 
be  satisfied,  the  liability  of  the  garnishee  being 
treated  as  similar  to  debts  not  presently  pay- 
able. See  also  Keiser  v.  Shaw,  (Ky.  1898)  46 
S.  W.  Rep.  524. 

For  a  Full  Discussion  of  the  rules  in  regard  to 
the  apportionment  of  annuities,  see  the  title 
Annuities,  vol.  2,  p.  386;  Apportionment, 
vol.  2,  p.  476. 

8.  If  an  Annuity  Is  Made  Apportionable,  it  is  sub- 
ject to  garnishment  at  any  time  before  the  day 
on  which  it  is  payable,  for  the  proportion  of  a 
yearly  payment  which  the  portion  of  the  year 
that  had  elapsed  when  the  writ  was  served 
bore  to  the  whole  year.  Sabin  v.  Cooper,  15 
Gray  (Mass.)  532. 

3.  Liability  Dependent  on  Collection  of  Debt  of 
Third  Persons.  —  Grosvenor  v.  Farmers',  etc., 
Bank,  13  Conn.  104;  Sand-Blast  File-Sharpen- 
ing Co.  v.  Parsons,  54  Conn.  310;  Boston  L. 
&  T.  Co.  v.  Organ,  53  Kan.  386;  Guild  v.  Hol- 
brook,  11  Pick.  (Mass.)  101 ;  Osborne  v  Jordan, 
3  Gray  (Mass.)  279;  Hancock  v.  Colyer,  99 
Mass.  187,  96  Am.  Dec.  730. 

Shippers  of  a  cargo  under  a  special  contract, 
by  which  the  shipowners  are  to  receive  a  share 
of  ihe  profits  on  the  sale  of  the  return  cargo  in 
full  for  the  freight  out  and  home,  cannot  be 
held  as  trustees  of  the  owners  before  the 
termination  of  the  voyage.  Davis  v.  Ham,  3 
Mass.  33. 

Collection  Agents.  —  Persons  in  whose  hands 
accounts  are  placed  for  collection  cannot  be 
charged  as  debtors  of  their  principals  until  the 
accounts  are  collected,  as  until  then  their 
liability  to  their  principals  is  contingent.  Fitch 
v.  Waite,  5  Conn.  117;  Grosvenor^.  Farmers', 
etc..  Bank,  13  Conn.  104;  Wilson  v.  Wood,  34 
Me.  123;  Frothingham  v.  Haley,  3  Mass.  68. 


Judgment  Recovered  by  Collection  Agent.  —  In 

Rundlet  v.  Jordan,  3  Me.  47,  it  was  held  that 
an  agent  in  whose  hands  a  note  had  been 
placed  for  collection  could  not  be  charged  as 
garnishee  before  he  had  collected  it,  even 
though  he  had  recovered  a  judgment  against 
the  maker  of  the  note. 

Commission  Merchants.  —  A  gave  his  note  in 
payment  for  goods  purchased  by  B  through  a 
broker,  and  took  the  goods  to  sell  on  commis- 
sion as  security  for  his  liability.  After  he  had 
sold  them  at  a  profit,  but  before  he  had  re- 
ceived payment  for  them,  B  was  summoned 
as  the  trustee  of  C,  the  broker,  who  was  to 
have  received  a  part  of  the  net  profits.  It 
was  held  that  he  was  not  chargeable,  as  it 
was  contingent  whether  B  would  oecome  in- 
debted to  C.  Williams  v.  Marston,  3  Pick. 
(Mass.)  65. 

Del  Credere  Agent.  —  In  Tucker  v.  Clisby,  12 
Pick.  (Mass.)  22,  it  was  held  that  where  the 
garnishee  sold  goods  belonging  to  the  defend- 
ant and  guaranteed  the  payment  of  the  price, 
his  liability  to  the  defendant  was  contingent 
until  expiration  of  the  credit,  and  therefore 
could  not  be  reached  by  garnishment.  See 
also  the  title  Del  Credere  Agency,  vol.  9, 
p.  182. 

And  on  the  other  hand,  where  one  whom  it 
is  sought  to  charge  as  trustee  will  be  liable  to 
the  defendant  for  commissions  upon  sales  only 
in  the  event  of  payment  by  the  buyers  of  goods 
sold  by  the  defendant  for  the  trustee,  the  lat- 
ter cannot  be  charged,  his  indebtedness  being 
dependent  upon  a  contingency.  Jordan  v. 
Jordan,  75  Me.  100. 

4.  Indebtedness  Recoverable  Only  After  Demand 
Not  Contingent  on  That  Account  —  Alabama. — 
Central  Plank-Road  Co.  v.  Sammons,  27  Ala. 
380;  Birmingham  Nat.  Bank  v.  Mayer,  104 
Ala.  634. 

Illinois.  —  Bartell  v.  Bauman,  12  111.  App. 
450;  Ham  v.  Peery,  39  111.  App.  341. 

Maine.  —  Staples  v.  Staples,  4  Me.  532;  Bur- 
nell  v.  Weld,  59  Me.  423. 

Massachusetts.  —  Thayer  v.  Sherman,  12 
Mass.  441. 

New  Hampshire.  —  Woodbridge  v.  Morse,  5 
N.  H.  519;  Quigg  v.  Kittredge,  18  N.  H.  137. 
Pennsylvania.  —  Riley  v.   Hirst,  2  Pa.  St. 

346- . 

Rhode  Island.  —  Nichols  v.  Schofield,  2  R.  I. 
123.  • 

Vermont.  —  Corey  v.  Powers,  18  Vt.  588. 
West   Virginia.  —  Webster  Wagon  Co.  v. 
Home  Ins.  Co.,  27  W.  Va.  314. 

In  Kinsloe  v.  Davis,  167  Pa.  St.  519,  46  Am. 
St.  Rep.  689,  however,  it  was  held  that  an 
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where  the  money  is  payable  only  on  presentation  of  the  writing  by  which  the 
indebtedness  is  evidenced.1 

(10)  Contingency  Must  Affect  Ultimate  Liability.  —  In  order  to  render  the 
claim  not  liable  to  garnishment  it  is  necessary,  however,  that  the  contingency 
should  affect  the  actual  liability  of  the  garnishee  and  be  such  as  may  prevent 
the  defendant  from  having  any  claim  whatever  against  the  garnishee  or  right 
to  call  him  to  an  accounting.2 

Contingency  as  to  Amount.  —  If  the  liability  of  the  garnishee  is  certain,  and  the 
only  contingency  is  as  to  the  amount  thereof,  it  is  not  such  a  contingency  as 
will  prevent  the  claim  from  being  liable  to  garnishment.3 

Demands  Payable  on  Estimate  of  Third  Person.  —  The  fact  that  the  indebtedness  is 
payable  only  on  a  certificate  or  estimate  to  be  issued  by  a  third  person  will 
nor  render  it  contingent.  For  example,  where  a  contractor  had  done  work, 
the  payment  for  which  by  the  terms  of  the  contract  was  to  be  made  on  the 
estimates  and  certificates  of  an  engineer,  and  nothing  further  remained  to  be 
done  by  the  contractor  to  entitle  him  to  be  paid,  it  was  held  that  the  fact  that 
the  engineer's  estimate  and  certificate  had  yet  to  be  made  was  not  a  contin- 
gency which  prevented  the  person  for  whom  the  work  was  done  from  being 
charged  as  garnishee  of  the  contractor.* 

attachment  execution  would  not  lie  against  a 
railroad  company  as  custodian  of  an  em- 
ployees' relief  fund  on  a  judgment  against  a 
beneficiary  named  in  the  certificate  of  a  de- 
ceised  memberof  the  relief  association,  where 
it  appeared  that  by  the  rules  of  the  association 
the  beneficiary  was  only  entitled  to  the  pay- 
ment of  the  benefits  upon  the  execution  of  a 
release  to  the  railway  company  and  such  re- 
lease had  not  in  fact  been  executed. 

Presentation  of  Creditor's  Claim  Against  Estate. 
—  In  Quigg  7'.  Kittredge,  18  N.H.  137,  it  was 
held  that  an  executor  could  be  charged  as 
trustee  of  a  creditor  of  the  estate  though  the 
claim  had  not  been  presented  to  him  by  the 
creditor,  because  the  process  is  not  regarded 
as  an  adverse  suit  as  againsi  the  trustee. 

Deposit  Withdrawable  Only  After  Notice.  —  In 
Clapp  v.  Hancock  Bank,  1  Allen  (Mass.)  394, 
it  was  held  that  the  Suffolk  bank  was  charge- 
able as  trustee  of  a  bank  whose  money  it  held 
on  deposit,  subject  to  be  withdrawn  fifteen 
days  after  notice,  free  from  interest,  as  a  con- 
sideration for  receiving  the  deposit,  although 
such  notice  had  not  been  given. 

Boles  of  Savings  Banks.  —  And  in  Maloney  v. 
Casey,  164.  Mass.  124,  it  was  held  that  the 
right  of  a  creditor  to  attach  funds  in  a  savings 
bank  belonging  to  his  debtor  did  not  depend 
upon  a  compliance  with  rules  of  the  bank 
which  were  intended  to  regulate  the  conduct 
of  a  depositor,  such  as  rules  that  payments 
should  not  be  made  without  the  presentation 
of  the  deposit  book  and  that  before  funds  could 
be  drawn  a  certain  notice  must  be  given, 
though  without  a  compliance  with  such  rules 
the  depositor  could  not  have  recovered  from 
the  bank.  See  also  Nichols  v.  Schofield,  2  R. 
I.  123. 

Iutere3t  in  Building  and  loan  Association.  —  In 

Atwood  v.  Dumas,  149  Mass.  167,  it  was  held 
that  the  withdrawal  value  of  the  shares  of  a 
member  of  a  loan  association,  incorporated 
under  the  Massachusetts  statute,  was  subject 
to  the  trustee  process,  though  no  notice  of  his 
desire  to  withdraw  had  been  given  to  the  asso- 
ciation. 

1.  Money  Payable  on  Presentation  of  Evidence 

14  C.  of  L. — 40, 


of  Indebtedness.  —  Ham  v.  Peery,  39  111.  App. 
341.  See  also  Miller  v.  Scoville,  35  111.  App. 
385;  Maloney  v.  Casey,  164  Mass.  124. 

2.  Contingency  Must  Affect  Ultimate  Liability 
—  Illinois.  —  Hanover  F.  Ins.  Co.  v.  Connor, 
20  111.  App.  297;  Miller  v.  Scoville,  35  111.  App. 
385. 

Louisiana.  — J.  A.  Fay,  etc.,  Co.  v.  Ouachita 
Excelsior  Saw,  etc.,  Mills,  50  La.  Ann.  205. 

Maine.  —  Dwinel  v.  Stone,  30  Me.  388;  Wil- 
liams v.  Androscoggin,  etc.,  R.  Co.,  36  Me. 
201,  58  Am.  Dec.  742;  Cutter  v.  Perkins,  47 
Me.  557;  Davis  v.  Davis,  49  Me.  282;  Bryant 
v.  Erskine,  50  Me.  296;  Marrett  v.  Equitable 
Ins.  Co.,  54  Me.  538;  Ware  v.  Gowen,  65  Me. 
534;  Jordan  v.  Jordan,  75  Me.  103. 

Massachusetts.  —  Thorndike  v.  De  Wolf,  6 
Pick.  (Mass.)  120;  Sabin  v.  Cooper,  15  Gray 
(Mass.)  532. 

Michigan.  —  Hobson  v.  Kelly,  87  Mich.  187. 

New  Hampshire.  —  Haven  v.  Wentworth,  2 
N.  H.  93;  New  Hampshire  Iron  Factory  Co.  v. 
Piatt,  5  N.  H.  193;  Stone  v.  Dean,  5  N.  H.  502. 

New  York.  —  Dunlop  v.  Patterson  F.  Ins. 
Co.,  74  N.  Y.  145,  30  Am.  Rep.  283. 

Vermont.  —  Downer  v.  Topliff,  19  Vt.  399; 
Downer  v.  Curtis,  25  Vt.  654;  Rowell  v.  Felker, 
54  Vt.  529. 

West  Virginia.  —  Webster  Wagon  Co.  v. 
Home  Ins.  Co.,  27  W.  Va.  314. 

3.  Contingency  Affecting  Amount  Only.  — 
Miller  v.  Scoville,  35  111.  App.  385;  Dwinel  v. 
Stone,  30  Me.  384;  Davis  v.  Davis,  49  Me.  282; 
Marrett  v.  Equitable  Ins.  Co.,  54  Me.  537; 
Downer  v.  Topliff,  19  Vt.  399;  Rowell  v. 
Felker,  54  Vt.  529;  Webster  Wagon  Co.  v. 
Home  Ins.  Co.,  27  W.  Va.  314.  Compare  Rein- 
hart  v.  Hardesty,  17  Nev.  141. 

Money  Deposited  with  the  Clerk  of  Court,  in  Lieu 
of  an  Undertaking  on  Appeal,  is  attachable  in  an 
action  by  another  party  against  the  depositor. 
The  depositor's  interest  in  such  a  deposit  is 
not  contingent.  It  remains  his  property,  sub- 
ject to  answer  the  claim  of  the  other  party  in 
the  original  suit.  Dunlop  v.  Patterson  F.  Ins. 
Co.,  74  N.  Y.  145,  30  Am.  Rep.  283. 

4.  Demands  Payable  on  Estimate  by  Third  Per- 
son. —  Miller  v.  Scoville,  35  111.  App.  385;  Ware 
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Contingency  as  to  Mode  of  Payment.  —  And  it  has  also  been  held  that  a  contingency 
as  to  the  mode  of  payment  will  not  exempt  the  claim  from  garnishment.1 

g.  Indebtedness  Evidenced  by  Negotiable  Paper  —  (i)  Before  Matur- 
ity— '(a)  In  General.  —  As  a  general  rule  a  garnishee  cannot  be  charged  on 
account  of  an  indebtedness  evidenced  by  outstanding  negotiable  paper  before 
maturity.2  The  reason  for  such  rule  is  the  negotiability  of  the  indebtedness 
and  the  corresponding  liability  of  the  garnishee  to  a  bona  fide  indorsee  before 
maturity,  irrespective  of  whether  or  not  the  garnishee  had  notice  at  the  time 
of  garnishment  that  the  paper  evidencing  the  indebtedness  had  been  negotiated. 
To  hold  otherwise  would  contravene  the  principles  of  the  garnishee's  liability 
by  subjecting  him  to  garnishment  when  the  judgment  against  him  would  be 
no  defense  to  an  action  by  the  holder  of  the  paper.3 


v.  Govven,  65  Me.  534;  Marble  Falls  Ferry  Co. 
v.  Spitler  7  Tex.  Civ.  App.  82. 

Estimate  Binding  on  Plaintiff  in  Garnishment. 
—  In  St.  Joseph  Iron  Co.  v.  Hal verson,  48  Mo. 
App.  383,  it  was  held  that  in  garnishment  pro- 
ceedings to  reach  money  alleged  to  be  due  un- 
der a  contract,  the  terms  of  the  contract  in 
reference  to  engineer  s  estimates  govern  as 
fully  as  if  the  action  was  directly  on  the  con- 
tract; and  nothing  can  be  recovered  beyond 
what  he  has  certified  to  be  due. 

1.  Contingency  as  to  Mode  of  Payment.  —  Han- 
over F.  Ins.  Co.  v.  Connor,  20  111.  App.  297; 
Smith  y.  Cahoon,  37  Me.  281. 

One  who  had  received  personal  property 
from  the  defendant,  giving  therefor  his  obliga- 
tion to  pay  a  stipulated  price  or  return  the 
property  within  a  prescribe  1  period,  is  charge- 
able as  trustee,  although  when  served  with  the 
process  the  time  for  making  the  election  had 
not  expired  and  the  election  had  not  been 
made.    Smith  v.  Cahoon,  37  Me.  281. 

In  Martz  v.  Detroit  F.  &  M.  Ins.  Co.,  28 
Mich.  201,  however,  under  the  Michigan  stat- 
ute which  provided  that  no  one  should  be  id- 
judged  a  garnishee  by  reason  of  any  money  or 
other  thing  due  from  him  to  the  principal  de- 
fendant, unless  it  should  be  at  the  time  of  the 
service  of  the  writ  of  garnishment  due  or  to 
become  due  "  absolutely  and  without  depend- 
ing on  any  contingency,"  it  was  held  that  the 
option  given  to  the  insurer  in  an  insurance 
policy  providing  that  he  might  either  pay  the 
loss  or  replace  the  goods  rendered  a  claim  for 
loss  contingent  until  the  insurer  had  exercised 
his  option.  See  also  Thorp  v.  Preston,  42 
Mich.  511. 

2.  Garnishee  Not  Chargeable  Before  Maturity  — 

California.  —  Gregory  v.  Higgins,  10  Cal.  339; 
Witte  v.  Vincenot,  43  Cal.  325. 

Florida.  —  Huot  v.  Ely,  17  Fla.  775. 

Kentucky.  —  Greer  v.  Powell,  1  Bush  (Ky.) 

Louisiana.  —  Sheets  v.  Culver,  14  La.  449,  33 
Am.  Dec.  593;  Kimball  v.  Plant,  14  La.  511 ; 
Erwin  v.  Commercial,  etc.,  Bank,  3  La.  Ann. 
186,  48  Am.  Dec.  447;  Denham  v.  Pogue,  20 
La.  Ann.  195. 

Michigan.  —  Karp  v.  Citizens'  Nat.  Bank,  76 
Mich.  679. 

Minnesota.  —  Hubbard  v.  Williams,  I  Minn. 
54,  55  Am.  Dec.  66. 

Mississippi. — Yarborough  v.  Thompson,  3 
Smed.  &  M.  (Miss.)  291,  41  Am.  Dec.  626. 

New  York.  —  Capital  City  Bank  v.  Parent, 
134  N.  Y.  527. 


Pennsylvania.  —  Bell  v.  Philadelphia  Bind- 
ing, etc.,  Co.,  44  W.  N.  C.  (Pa.)  48. 

Rhode  Island.  —  Nichols  v.  Schoneld,  2  R.  I. 
123. 

South  Carolina.  —  Gaffney  v.  Bradford,  2 
Bailey  L.  (S  Car  )  441. 

Texas.  —  Price  v.  Brady,  21  Tex.  614; 
Wybrants  v.  Rice,  3  Tex.  458;  Iglehart  v. 
Moore,  21  Tex.  501;  Bassett  j.  Garthwaite,  22 
Tex.  230,  73  Am.  Dec.  257;  Garthwaite  v. 
Hart,  24  Tex.  314;  Kapp  v.  Teel,  33  Tex.  811; 
Willis  v.  Lyman,  22  Tex.  268;  Thompson  v. 
Gainesville  Nat.  Bank,  66  Tex.  156;  Willis  v. 
Heath,  75  Tex.  124,  16  Am.  St.  Rep.  876. 

Vermont.  —  Hinsdill  v.  Safford,  11  Vt.  309; 
Hutchins  v.  Evans,  13  Vt.  541. 

Wisconsin.  —  Mason  v.  Noonan,  7  Wis.  619; 
Carson  v.  Allen,  2  Chand.  (Wis.)  123;  Davis 
v.  Pawlette,  3  Wis.  300,  62  Am.  Dec.  690. 

See  also  Howe  v.  Ould,  28  Gratt.  (Va.)  1. 

This  is  especially  true  where  it  is  shown 
by  the  garnishee  that  the  instrument  was 
assigned  before  maturity.  Warne  v.  Kendall, 
78  111.  598;  Walden  v.  Valiant,  15  Mo.  410; 
Howe  v.  Hartness,  11  Ohio  St.  449,  78  Am. 
Dec.  312;  Riddle  v.  Berg,  (Pa.  1886)  5  Cent. 
Rep.  547. 

Note  Given  to  Place  Indebtedness  Beyond  Beach 
of  Creditors  of  Payee.  —  The  maker  of  a  promis- 
sory note  cannot  be  charged  in  garnishment 
before  its  maturity  on  the  ground  that  he  knew 
when  he  executed  it  that  it  was  the  purpose  of 
the  payee  to  place  the  fund  beyond  the  reach 
of  his  creditors.  Willis  v.  Heath,  75  Tex.  124, 
16  Am.  St.  Rep.  876.  See  also  Wood  v.  Bod- 
well,  12  Pick.  (Mass.)  268;  Robinson  v.  Hall, 
3  Met.  (Mass.)  301;  Collins  v.  Smith,  12  Gray 
(Mass.)  431;  Wheeler  v.  Winn,  38  Vt.  125. 

3.  Eeasons  for  Doctrine.  —  Gregorys.  Higgins, 
10  Cal.  339;  Littlefield  v.  Hodge,  6  Mich.  326; 
Karp  v.  Citizens'  Nat.  Bank,  76  Mich.  679; 
Price  v.  Brady,  21  Tex.  614;  Carson  v.  Allen, 
2  Chand.  (Wis.)  123. 

The  Bona  Fide  Indorsee  Before  Maturity  of  a 
negoliable  instrument  will  not  be  barred  by  a 
garnishment  proceeding  against  the  maker,  at 
the  instance  of  a  creditor  of  the  payee,  to 
which  he  was  not  a  parly. 

California.  —  Gregory  v.  H'ggins.  10  Cal. 
339;  McMillan  v.  Richards,  9  Cal.  41S. 

Iowa.  —  Yocum  v.  White,  36  Iowa  288;. 
Gillam  v.  Huber,  4  Greene  (Iowa)  155. 

Louisiana. — Sheets  v.  Culver,  14  La.  452, 
33  Am.  Dec.  593. 

Michigan.  —  Littlefield  v.  Hodge,  6  Mich. 
326;  Corey  v.  Webber,  96  Mich.  357;  Hosley 
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Note  Falling  Due  Before  Judgment  Against  Garnishee.  —  It  IS  also  held  by  the  weight 
of  authority  that  though  the  note  is  not  due  at  the  time  of  the  service  of  the 
writ  of  garnishment,  still  if  it  falls  due  before  judgment  is  rendered  against  the 
garnishee,  the  garnishee  may  be  charged  if  the  note  had  not  then  been 
assigned  to  a  bona  fide  holder,1  as  after  the  maturity  of  a  note  an  indorsee 
would  take  it  subject  to  any  defenses  which  could  be  set  up  to  an  action 
thereon  by  the  original  payee. 

(b)  Garnishment  Subject  to  Rights  of  Subsequent  Indorsees. — And,  therefore,  though 
there  are  numerous  decisions  which  hold  that  a  debt  evidenced  by  a  negoti- 
able instrument  cannot  be  the  subject  of  garnishment  before  maturity,* 
still  it  would  seem  that  the  garnishment  of  such  a  debt,  even  before 
maturity,  so  long  as  it  belongs  to  the  payee,  is  permissible,  subject,  however, 
to  the  garnishment  being  defeated  by  a  transfer  of  the  note  to  a  bona  fide 
indorsee  before  maturity.3  But  in  no  case  should  judgment  be  rendered 
against  the  maker  of  negotiable  paper  on  a  garnishment  issued  against  him 
before  its  maturity,  unless  it  is  affirmatively  shown  that  before  the  rendition 


v.  Scott,  59  Mich.  420;  Hitchcock  v.  Miller,  48 
Mich.  603;  Hirth  v.  Pfeifle,  42  Mich.  31. 

Minnesota.  —  Hubbard  v.  Williams,  1  Minn. 
54,  55  Am.  Dec.  66. 

North  Carolina.  —  Myers  v.  Beeman,  9  Ired. 
L.  (31  N.  Car.)  116;  Ormond  7/.  Moye,  n  Ired. 
L.  (33  N.  Car.)  564;  Shuler  v.  Bryson,  65  N. 
Car.  201. 

Ohio.  —  Stone  v.  Elliott,  ti  Ohio  St.  252. 

Tennessee.  —  Mathsny  v.  Hughes,  10  Heisk. 
(Tenn.)  401;  Brittain  v.  Anderson,  8  Baxt. 
(Tenn  )  316. 

Wisconsin. — State  v.  Burton,  11  Wis.  50; 
Carson  v.  Allen,  2  Chand.  (Wis.)  123;  Davis 
v.  Pawlette,  3  Wis.  300,  62  Am.  Dec.  690; 
Mason  v.  Noonan,  7  Wis.  609;  Adams  v.  Filer, 
7  Wis.  306,  73  Am.  Dec.  410. 

Compare  Somerville  v.  Brown,  5  Gill  (Md.) 

399-  . 

If,  however,  the  indorsee  took  the  note  to  de- 
feat the  creditors  of  the  payee,  payment  by  the 
maker  as  garnishee  of  the  payee  will  be  a 
valid  defense  to  an  action  on  the  note  by  such 
indorsee.  Gillam  v.  Huber,  4  Greene  (Iowa) 
155- 

Recovery  by  Assignee  of  Money  Paid  by  Gar- 
nishee to  Plaintiff.  —  A  bona  fide  indorsee  cannot 
recover  from  the  plaintiff  in  the  garnishment 
suit,  as  money  had  and  received  to  his  use,  the 
money  paid  to  such  plaintiff  by  the  garnishee. 
Corey  v.  Webber,  96  Mich.  357;  Dickey  v.  Fox, 
24  Mo.  217.  Compare  Garrott  v.  Jaffray,  10 
Bush  (Ky.)  413;  Quarles  v.  Porter,  12  Mo.  83; 
Colcord  v.  Daggett,  18  Mo.  557. 

In  Funkhouser  v.  How,  24  Mo.  44,  it  was 
held  that  the  assignee  could  not  recover  from 
the  plaintiff  in  the  garnishment  suit  the  money 
paid  by  the  garnishee  though  the  plaintiff  had 
notice  of  the  assignment. 

1.  Note  Falling  Due  Before  Judgment  Against 
Garnishee.  —  Leslie  v.  Merrill,  58  Ala.  322; 
Snider  v.  Ridgeway,  49  111.  522;  Somers  11. 
Losey,  48  Mich.  294;  Thompson  v.  Gainesville 
Nat.  Bank,  66  Tex.  156. 

2.  Negotiable  Instruments  Held  Not  Garnishable 
Before  Maturity.  —  Huot  v.  Ely,  17  Fla.  775; 
Littlefield  v.  Hodge,  6  Mich.  326;  Serviss  v. 
Washtenaw  Circuit  Judge,  116  Mich.  101; 
Hubbard  v.  Williams,  I  Minn.  54,  55  Am.  Dec. 
66;  Perkins  v.  Guy,  2  Mont.  15;  Stone  v. 
Dean,  5  N.  H.  502;   Gaffney  v.  Bradford,  2 


Bailey  L.  (S.  Car.)  441;  Hinsdill  v.  Safford,  11 
Vt.  309;  Little  v.  Hale,  11  Vt.  482;  Hutchins 
v.  Evans,  13  Vt.  541 

3.  Garnishment  Subject  to  Rights  of  Subsequent 
Indorsee  Before  Maturity  —  Alabama.  —  Leslie  v. 
Merrill,  58  Ala.  322;  Mayberry  z.  Morris,  62 
Ala.  113;  Gatchell  v.  Foster,  94  Ala.  622. 

Connecticut.  —  Enos  v.  Tutlle,  3  Conn.  27; 
Culver  v.  Parish,  21  Conn.  408. 

Georgia.  —  King  v.  Carhart,  18.  Ga.  650; 
Mims  v.  West,  38  Ga.  22,  95  Am.  Dec.  379. 

Illinois. — Snider  v.  Ridgeway,  49  111.  522. 
The  rule  in  Illinois  has  been  changed  by  a  re- 
cent enactment  which  provides  that  no  person 
shall  be  liable  as  a  garnishee  by  reason  of  hav- 
ing made,  etc.,  any  negotiable  instrument, 
when  the  same  is  not  due,  in  thu  hands  of  the 
defendant  at  the  time  of  the  service  of  the  gar- 
nishee summons,  or  the  rendition  of  the  judg- 
ment.   Auten  v.  Crahan,  81  111.  App.  502. 

Indiana.  —  Cleneay  v.  Junction  R.  Co.,  26 
Ind.  375;  King  v.  Vanre,  46  Ind.  246. 

Maryland.  —  Stuart  v.  West,  I  Har.  &  J. 
(Md.)  536;  Cruett  v.  Jenkins,  53  Md.  217; 
Somerville  v.  Brown,  5  GilKMd.)  399. 

Massachusetts.  —  Comstock  v.  Farnum,  2 
Mass.  96. 

Missouri. — Scott  v.  Hill,  3  Mo.  88,  22  Am. 
Dec.  462;  Colcord  v.  Daggett,  18  Mo.  557;  St. 
Louis  Perpetual  Ins.  Co.  v.  Cohen,  g  Mo.  421; 
Quarles  Porter,  12  Mo.  76;  Walden  v. 
Valiant,  15  Mo.  409. 

New  Jersey.  —  Briant  v.  Reed,  14  N.  J.  Eq. 
271;  Fitch  v.  Brown,  42  N.  J.  Eq.  300. 

New  York.  —  Bills  v.  National  Park  Bank, 
89  N.  Y.  343. 

Ohio.  —  Secor  v.  Witter,  39  Ohio  St.  218. 
Pennsylvania.  —  Kieffer  v.   Ehler,  18  Pa.  St. 
388;  Hill  v.  Kroft,  29  Pa.  St.  186;  Day  v.  Zim- 
merman, 63  Pa.  St.  72,  8  Am.  Rep.  157;  Lud- 
low v.  Bingham,  4  Dall.  (Pa.)  47. 

Tennessee.  —  Huff  v.  Mills,  7  Yerg.  (Tenn.) 
42;  Hightower  v.  Smith,  decided  at  Nashville, 
1831,  and  cited  in  the  preceding  case. 

Texas.  —  Thompson  v.  Gainesville  Nat. 
Bank,  66  Tex.  156.  Compare  Marble  Falls 
Ferry  Co.  v.  Spitler,  7  Tex.  Civ.  App.  82. 

Vermont.  —  Sargent  v.  Wood,  51  Vt.  597; 
Downer  v.  Tarbell,  32  Vt.  22;  Fay  v.  Smith,  25 
Vt.  610. 

Transfer  as  Security.  —  In  Long  v.  Johnson, 
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of  the  judgment  the  note  had  become  due  and  was  then  still  the  property  of 
the  payee,1  or  that  the  indorsee  taking  the  note  before  maturity  had  express 
notice  of  the  garnishment.* 

(c)  Express  Statutory  Enactments  —  Negotiable  Instruments  Exempted  from  Process  of  Garnish- 
ment by  Statute.  —  In  some  jurisdictions  the  statutes  expressly  exempt  from  the 
process  of  garnishment  debts  evidenced  by  negotiable  instruments.3 

Negotiable  Instruments  Subjected  to  Garnishment  by  Statute.  —  And,  on  the  other  hand, 
in  some  jurisdictions  the  statutes  expressly  subject  to  the  trustee  process  debts 
evidenced  by  negotiable  instruments,  unless  such  instruments  have  been 
negotiated  and  notice  thereof  given  to  the  garnishee  before  service  of  the 


process. 

74  Ga.  4,  it  was  held  that  a  note  transferred 
before  maturity  as  collateral  security  is  pro- 
tected from  garnishment  against  the  payee. 

1.  Proof  of  Ownership  by  Defendant  Essential  — 

Florida.  —  Huot  v.  Ely,  17  Fla.  775. 

Georgia.  —  Mims  v.  West,  38  Ga.  18,  95  Am. 
Dec.  379. 

Illinois.  —  Snider  v.  Ridgeway,  49  111.  522. 

Indiana.  —  Junction  R.  Co.  v.  Cleneay,  13 
Ind.  161 ;  Cleneay  v.  Junction  R.  Co.,  26  Ind. 
375;  King  v.  Vance,  46  Ind.  246. 

Maryland.  —  Cruett  v.  Jenkins,  53  Md.  217. 

Missouri. — Scott  v.  Hill.  3  Mo.  88,  22  Am. 
Dec.  462. 

New  York.  —  Bills  v.  National  Park  Bank, 
89  N.  Y.  343. 

Ohio.  —  Secor  v.  Witter,  39  Ohio  St.  218. 

Pennsylvania.  —  Riddle  v.  Berg,  (Pa.  1886)  5 
Cent.  Rep.  547. 

Tennessee. — Turner  v.  Armstrong,  9  Yerg. 
(Tenn.)  412;  Daniel  v.  Rawlings,  6  Humph. 
(Tenn.)  403;  Huff  v.  Mills,  7  Yerg.  (Tenn.)  42; 
Matheny  v.  Hughes,  10  Heisk.  (Tenn.)  401. 

Texas. — Iglehart  v.  Moore,  21  Tex.  501; 
Bassatt  v.  Garthwaite,  22  Tex.  230,  73  Am. 
Dec.  257. 

Washington. — Timm  v.  Stegman,  6  Wash.  13. 

2.  Lis  Pendens.  —  The  filing  of  a  lis  pendens 
in  the  garnishment  suit  is  not  constructive 
notice  to  subsequent  indorsees  of  the  note  so 
as  to  render  the  note  subject  to  the  garnish- 
ment. Mayberry  v.  Morris,  62  Ala.  113;  Mims 
v.  West,  38  Ga.  18,  95  Am  Dec.  379;  Junction 
R.  Co.  v.  Cleneay,  13  Ind.  161 ;  Stone  v.  Elliott, 
11  OhioSt.  253;  Howe  v.  Hartness,  11  Ohio  St. 
449,  78  Am.  Dec.  312;  Secor  v.  Witter,  39  Ohio 
St.  218;  Day  v.  Zimmerman,  68  Pa.  St.  72,  8 
Am.  Rep.  157;  Hill  v.  Kroft,  29  Pa.  St.  186; 
Kieffer  v.  Ehler,  t8  Pa.  St.  388;  Mat  eny  v. 
Hughes,  10  Heisk.  (Tenn.)  401.  See  also  Win- 
ston v.  Westfeldt,  22  Ala.  760,  58  Am.  Dec. 
278. 

3.  Statutory  Exemptions  — Illinois.  —  No  per- 
son shall  be  liable  as  a  garnishee  by  reason  of 
having  drawn,  accepted,  made,  or  indorsed 
any  negotiable  instrument,  when  the  same  is 
not  due,  in  the  hands  of  the  defendant  at  the 
time  of  the  service  of  the  garnishee  summons, 
or  the  rendition  of  the  judgment.  Auten  v. 
Crahan,  81  111.  App.  502;  Starr  &  Curt.  Annot. 
Stat.  111.  (1896),  c.  62,  par.  15. 

Maine.  —  Rev.  Stat.  (1883),  c.  86,  §  55;  Com- 
mercial Bank  v.  Neally,  39  Me.  402;  Woodman 
v.  Carter,  90  Me.  302. 

Massachusetts.  —  Pub.  Stat.  (1882).  c.  183, 
§  34,  cl.  1,  provides  that  no  person  shall  be  ad- 
judged a  trustee  by  reason  of  having  drawn, 
accepted,  made,  or  indorsed  a  negotiable  bill, 


draft,  note,  or  other  security  which  is  payable 
on  time  and  not  overdue. 

This  statutory  provision  does  not  prevent  a 
trustee  from  being  charged  on  account  of  a 
debt  evidenced  by  a  note  overdue  where  there 
is  no  evidence  that  the  note  had  been  trans- 
ferred or  indorsed.  Fuller  v.  O'Brien,  121 
Mass.  422;  Fay  v.  Sears,  111  Mass.  154;  Scott 
v.  Hawkins,  99  Mass.  550. 

It  has  been  held  that  bank  checks,  though 
payable  on  demand,  are  not  to  be  treated  as 
overdue  on  the  day  or  immediately  after  the 
day  of  their  date.  Rochester  First  Nat.  Bank 
v.  Harris,  108  Mass.  514;  Ames  v.  Meriam,  98 
Mass.  294. 

Minnesota.  —  The  Minnesota  statute  pro- 
vides that  no  person  shall  be  adjudged  a  gar- 
nishee by  reason  of  any  liability  upon  any 
draft,  bill  of  exchange,  or  promissory  note. 
See  Cole  v.  Sater,  5  Minn.  468. 

Rhode  Island.  —  Gen.  Laws  (1896),  c.  255,  §  5, 
subdiv.  11. 

4.  Statutes  Expressly  Subjecting  Negotiable  In- 
struments to  Garnishment. —  1  he  New  Hampshire 
Statute  (Gen.  Laws,  c.  249,  §  15  et  seq.\  Pub. 
Stat.  1891,  c.  245,  §  21  et  seq.)  provides  that  a 
trustee  may  be  charged  for  any  negotiable 
promissory  note  on  which  he  is  liable,  "  made 
and  payable  in  this  state,  or  the  parties  to 
which  at  the  lime  of  making  the  same  resided 
in  this  state."  Perk  z.  Maynard,  20  N.  H.  183; 
Wingate  v.  Nutter,  17  N.  H.  256;  Fling  v. 
Goodall,  40  N.  H.  216;  Philbrick  v.  Philbrirk, 
39  N.  H.  468;  Horn  v.  Thompson,  31  N.  H. 
571;  Amoskeag  Mfg.  Co.  v.  Gibbs,  28  N.  H. 
316;  Kibling  v.  Burley,  20  N.  H.359;  Cowdry 
v.  Walker,  59  N.  H.  533;  Thompson  v.  Car- 
roll, 36  N.  H.  25;  Clough  v.  Russell,  55  N.  H. 
279. 

In  Orcutt  v.  Hough,  54  N.  H.  472,  it  was 
held  that  a  negotiable  instrument  made  in 
New  Hampshire,  and  payable  generally  with- 
out specification  of  the  place  of  payment,  is 
one  "  made  and  payable  in  this  state  "  within 
the  meaning  of  the  statute. 

Notes  Payable  or  Made  Out  of  State.  —  In 
Chadbourn  v.  Gilman,  63  N.  fl.  353,  ii  was 
held  that  the  maker  of  a  negotiable  sight  draft 
not  payable  in  the  state  could  not  be  held  as 
trustee  of  the  payee. 

And  in  Carbee  v.  Mason,  64  N.  H.  10,  it  was 
held  that  the  maker  of  a  negotiable  note,  made 
in  another  state  and  payable  to  a  citizen  of 
that  state,  could  not  be  charged  as  his  trustee 
in  New  Hampshire. 

The  Vermont  Statute  (Stat.  1894,  §  1306)  pro- 
vides that  negotiable  paper  shall  be  subject  to 
the  operation  of  the  trustee  process  unless  it 
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(d)  Negotiable  Paper  Effectually  Controlled  by  Maker.  — The  principle  underlying  the 
rule  that  the  payee  of  negotiable  paper  before  maturity  is  not  liable  to  garnish- 
ment is  that  in  the  absence  of  such  rule  he  might  be  compelled  to  make  pay- 
ment twice.  When  there  is  no  danger  of  his  being  so  liable,  the  reason  of  the 
rule  fails,  and  it  is  therefore  held  that  when  the  negotiable  paper  is  effectually 
under  the  control  of  the  maker,  so  that  there  is  no  danger  of  its  being  nego- 
tiated to  a  bona  fide  indorsee  before  maturity,  the  debt  is  subject  to  garnish- 
ment.1 

(2)  After  Maturity —  (a)  In  General.  —  When  a  negotiable  instrument 
matures,  its  negotiability  ceases  to  the  extent  that  any  subsequent  transfer  is 
subject  to  all  the  defenses  that  might  be  available  between  the  original  parties.8 
The  debt  evidenced  by  such  an  instrument,  according  to  the  weight  of  author- 
ity, is  then  subject  to  garnishment  like  any  other  debt,  and  the  maker  is  fully 
protected  when  compelled  by  judgment  to  pay  the  amount  of  the  note  to  the 
plaintiff  in  garnishment.3    But  the  instrument  is  still  transferable  by  indorse- 


has  been  negotiated  and  notice  thereof  given 
to  the  maker  or  indorser  before  service  of  the 
trustee  process  on  him.  Kimball  v.  Gay,  16 
Vt.  131 ;  Seward  v.  Garlin,  33  Vt.  583;  Farm- 
ers', etc.,  Bank  v.  Drury,  35  Vt.  469;  Ayott  v. 
Smith,  40  Vt.  532,  94  Am.  Dec.  429. 

This  statute  alsoprovides  lhatany  negotiable 
paper  which  shall  be  actually  assigned,  nego- 
tiated, and  transferred  to  any  bank  in  the  state 
before  it  becomes  due  shall  become  exempt 
from  attachment.  Hall  v.  Bowker,  44  Vt.  77; 
National  Bank  v.  Webster,  47  Vt.  43. 

And  it  has  been  held  that  in  case  of  a  trans- 
fer to  a  bank  as  collateral  security  the  exemp- 
tion applies  only  so  far  as  is  necessary  for  the 
security  of  the  bank,  and  not  to  the  balance, 
and  therefore  the  maker  of  a  note  may  be  held 
as  trustee  for  the  balance  due  above  the 
amount  for  which  the  note  was  pledged. 
Sargent  v.  Wood,  51  Vt.  597. 

Sufficiency  of  Notice.  —  In  Ayott  v.  Smith,  40 
Vt.  532,  94  Am.  Dec.  429,  it  was  held  lhat  as 
the  reason  for  requiring  notice  of  the  transfer 
of  negotiable  paper  to  protect  such  paper  from 
trustee  process  was  to  prevent  fraudulent 
transfers  after  the  attachment  under  pretense 
that  they  were  made  before,  therefore  nolice  to 
one  joint  and  several  maker  of  a  promissory 
note,  where  there  vvere  two  or  more,  was  such 
notice  to  all  as  satisfies  the  statute  and  protects 
the  debt  from  attachment  by  trustee  process 
when  in  the  hands  of  a  bona  fide  assignee  for 
value. 

In  Seward  v.  Garlin,  33  Vt.  583,  it  was  held 
that  it  was  not  necessary  that  the  assignee  of 
a  promissory  note  should,  in  express  terms, 
inform  the  maker  that  it  had  been  assigned  to 
him.  It  is  sufficient  notice  if  such  conversa- 
tion takes  place  between  them  on  the  subject 
of  the  note  as  would  naturally  and  reasonably 
satisfy  the  maker  of  the  fact  of  the  transfer  of 
the  note  to  the  assignee,  and  that  notice  of  the 
transfer  of  a  note  given  by  the  assignee  to  the 
principal  is  sufficient  to  prevent  its  attachment 
by  the  creditors  of  the  assignor,  notwithstand- 
ing no  notice  be  given  to  the  sureties  upon  the 
note.    See  also  Austin  v.  Ryan.  51  Vt.  no. 

1.  Negotiable  Paper  Effectually  Controlled  by 
Maker,  —  Huot  v.  Ely,  17  Fla.  775;  Woodman 
v.  Carter,  90  Me.  302;  Stone  v.  Dean,  5  N.  H. 
502;  Marble  Falls  Ferry  Co.  v.  Spitler,  7  Tex. 
Civ.  App.  82;  Simmons  v.  Carmichael,  (Tex. 


Civ.  App.  1894)  28  S.  W.  Rep.  690.  See  also 
Cohen  v.  Hale,  3  Q.  B.  D.  372;  Starr  v.  Car- 
rington,  3  Conn.  283,  Enos  v.  Tuttle,  3  Conn. 
27;  Dennie  v.  Hart,  2  Pick.  (Mass.)  204;  Green 
v.  Doughty,  6  N.  H.  572;  Cowdry  Walker, 
59  N.  H.  533;  Gregory  v.  Harrington,  33  Vt. 
241. 

Notes  Deposited  with  a  Third  Person  to  be  held 
by  him  until  he  is  directed  by  the  maker  to 
deliver  them  to  the  payee  are  under  the  con- 
trol of  the  maker,  within  the  rule  stated  in  the 
text.  Woodman  v.  Carter,  90  Me.  302;  Lehigh 
Coal,  etc.,  Co.  v.  West  Superior  Iron,  etc.,  Co., 
91  Wis.  221. 

Negotiable  Bonds  Not  Issued.  —  In  Marble 
Falls  Ferry  Co.  v.  Spitler,  7  Tex.  Civ.  App  82, 
where  a  corporation  under  a  ccntract  with  the 
defendant  was  bound  to  deliver  certain  of  its 
mortgage  bonds  to  a  trustee  for  the  defend- 
ant's benefit,  such  bonds  were  held  subject  to 
garnishment  before  such  delivery,  as  the  rule 
that  the  maker  of  negotiable  paper  cannot  be 
garnished  by  a  creditor  of  the  payee  unless  the 
paper  is  in  the  hands  of  the  payee,  and  past 
due,  did  not  apply. 

2.  Paper  Transferred  Overdue.  —  See  the  title 
Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  p.  312. 

3.  Negotiable  Paper  Garnishable  After  Maturity 
—  Alabama  —  Mills  v.  Stewart,  12  Ala.  go. 

Connecticut.  —  Culver  v.  Parish,  21  Conn. 
408. 

Illinois.  — Snider  v.  Ridgeway,  49  111.  522; 
Patton  v.  Gates,  67  111.  164. 

Iowa.  —  Stevens  v.  Pugh,  12  Iowa  430;  Mc- 
Coid  v.  Beatty,  12  Iowa  299. 

Kansas.  —  Exchange  Bank  v.  Gulick,  24. 
Kan.  359. 

Michigan.  — Somers  v.  Losey,  48  Mich.  294; 
Serviss  v.  Washtenaw  Circuit  Judge,  116 
Mich.  101. 

Texas.  —  Thompson  v.  Gainesville  Nat. 
Bank,  66  Tex.  156;  Simpson  -'.  Grinnan,  2 
Tex.  Unrep.  Cas.  136. 

Vermont. —  Hinsdill  v.  Safford,  11  Vt.  309. 
Wisconsin.  —  Mason    v.    Noonan,    7  Wis. 
609. 

Certificate  of  Deposit.  —  A  certificate  of  deposit 
payable  on  demand  to  order  is,  after  present- 
ment and  refusal  of  payment,  pasi-due  and 
non-negotiable  paper.  Exchange  Bank  v. 
Gulick,  24  Kan.  359. 
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ment  and  delivery  in  the  same  manner  and  with  the  same  effect  as  before 
maturity,  subject  to  the  exception  noted  above  ;!  and  it  is  accordingly  held, 
in  some  jurisdictions,  that  the  transfer  of  a  negotiable  note  after  maturity 
carries  the  legal  title,  so  that  a  judgment  against  the  maker  on  process  of  gar- 
nishment served  after  the  maturity  of  the  note  would  be  no  protection  against 
an  action  by  such  transferee,  though  the  maker  had  no  notice  of  such  transfer, 
and  that  consequently  such  an  evidence  of  indebtedness  is  not  subject  to 
garnishment,  even  after  maturity,8  at  least  in  the  absence  of  proof  that  it  was 
in  the  hands  of  the  payee  at  the  time.3 

(b)  Burden  of  Proof  as  to  Transfer  Before  Maturity.  —  In  order  that  the  maker  of  a 
negotiable  note  may  be  charged  as  garnishee,  even  after  maturity  of  the  note, 
at  the  instance  of  a  creditor  of  the  payee,  the  burden  is  on  the  plaintiff  in  the 
garnishment  suit  to  show  that  the  note  was  not  transferred  before  maturity.4 

(3)  Indemnification  of  Maker  of  Negotiable  Paper.  —  It  has  also  been  held 
that  before  a  garnishee  can  be  charged  by  reason  of  a  debt  evidenced  by  nego- 
tiable paper  he  has  the  right  to  demand  the  surrender  of  the  note  or  else  to 
require  the  plaintiff  in  garnishment  to  indemnify  him,  as  in  case  of  a  lost  note, 
against  liability  to  a  person  to  whom  the  paper  may  have  been  previously 
indorsed  and  against  whom  the  judgment  in  garnishment  would  therefore  not 
be  a  protection.5 


1.  Transfer  of  Overdue  Negotiable  Paper.  —  See 

the  ti Lie  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  246. 

2.  Negotiable  Instruments  Held  Not  Subject  to 
Garnishment  Even  After  Maturity.  —  Edney  v. 
Willis,  23  Neb.  56;  Knisely  v.  Evans,  34  Ohio 
St.  158;  Davis  v.  Pawlette,  3  Wis.  300,  62  Am. 
Dec.  690;  Carson  v.  Allen,  2  Chand.  (Wis.)  123. 

Eeceipts  Negotiable  in  Form  are  governed  by 
the  same  rule  that  applies  to  negotiable  notes. 
State  v.  Burton,  11  Wis.  50;  Beck  v.  Cole,  16 
Wis.  95. 

3.  Mason  v.  Noonan,  7  Wis.  609. 

4.  Burden  of  Proof .  —  Hill  v.  Kroft,  29  Pa.  St. 
186;  Thompson  v.  Gainesville  Nat.  Bank,  66 
Tex.  156;  Garthwaite  v.  Hart,  24  Tex.  314; 
Bassett  v.  Garthwaite,  22  Tex.  230,  73  Am. 
Dec.  257;  Simpson  v.  Grinnan,  2  Tex.  (Jnrep. 
Cas.  136;  Mason  v.  Noonan,  7  Wis.  609. 

Overcoming  Presumption.  —  In  Hill  v.  Kroft, 
29  Pa.  St.  186,  it  was  held  that  the  presump- 
tion that  the  note  was  indorsed  in  the  usual 
course  of  business  and  before  maturity  is  of 
the  weakest  kind  and  liable  to  be  rebutted  by 
the  slightest  circumstances  of  suspicion.  And 
it  was  further  held  that  the  circumstances  ac- 
companying the  case,  which  were  that  no  de- 
mand of  payment  was  made  upon  the  makers 
at  maturity  of  the  note,  that  it  was  not  pro- 
tested after  nonpayment,  and  that  suit  was  not 
brought  for  more  than  six  months  after  it  was 
due,  were  sufficient  to  shift  the  onus probandi 
upon  the  assignee  to  show  that  the  indorse- 
ment was  before  maturity.  See  also  the  title 
Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  p.  318  et  seq. 

5.  Indemnification  of  Maker.  —  Karp  v.  Citi- 
zens' Nat.  Bank,  76  Mich.  679;  Shuler  v.  Bry- 
son,  65  N.  Car.  201.  See  also  Gaffney  v.  Brad- 
ford, 2  Bailey  L.  (S.  Car.)  441. 

In  Maloney  v.  Casey,  164  Mass.  124,  the 
court  considered  it  unnecessary  to  determine 
whether  the  plaintiff  could  be  required  to  give 
a  bond  of  indemnity  to  the  trustee  before  the 
entry  of  a  judgment  charging  the  trustee,  be- 
cause it  was  of  the  opinion  that  Pub.  Stat. 


(1882),  c.  183,  §  33  (which  provides  that  "  when 
a  savings  bank  or  an  institution  for  savings  is 
charged  as  trustee,  and  in  the  opinion  of  the 
court  there  arises  upon  the  answer  a  doubt  as 
to  the  identity  of  the  defendant,  the  court  may, 
in  its  discretion,  require  the  'plaintiff  to  give 
bond,  *  *  *  conditioned  to  save  such  bank 
or  institution  harmless  from  any  loss  or  dam- 
age arising  out  of  a  payment  by  ic  pursuant  to 
the  order  of  the  court  "),  did  not  apply  to  the 
case  where  a  savings  bank  is  garnished  as  the 
debtor  of  the  depositor  where  no  notice  of  an 
assignment  had  been  given  to  the  bank.  The 
court  also  said  that  even  if  such  bond  could  be 
required,  it  was  largely  a  matter  of  discretion. 

Statutory  Provisions.  —  In  some  jurisdictions 
the  statutes  expressly  provide  that  a  garnishee 
indebted  by  negotiable  paper  cannot  be  charged 
thereon  as  garnishee  unless  such  paper  is  de- 
livered up  to  him  or  he  is  exonerated  from  or 
indemnified  against  future  liability  thereon. 
Pope  v.  Jacobus,  10  Iowa  262;  McKay  v. 
Thorington,  15  Iowa  25;  Hughes  v.  Powers, 
99  Tenn.  480. 

In  Iowa  if  the  garnishee  fails  to  require  the 
indemnity  which,  under  the  statute,  he  has  a 
right  to  demand,  and  does  not  interpose  to 
prevent  the  judgment  against  him,  such  judg- 
ment will  constitute  no  defense  against  a 
holder  of  the  paper  who  received  it  before  the 
garnishment.    Vocum  v.  White,  36  Iowa  288. 

Preventing  Negotiation  of  Note.  —  In  Secor  v. 
Witter,  39  Ohio  St.  218,  it  was  held  that  where 
a  negotiable  instrument  is  seized  in  attach- 
ment, a  court  of  equity  will,  on  the  applica- 
tion of  the  attachment  creditor,  as  against  an 
indorsee  with  actual  notice  of  the  attachment, 
enjoin  him  from  transferring  the  instrument 
so  as  to  defeat  the  attachment. 

In  Kiefer  v.  Ehler,  18  Pa.  St.  391,  it  was  held 
that  the  court  from  which  the  attachment 
issues  may  require  the  instrument  to  be  placed 
in  such  custody  as  will  prevent  it  from  being 
misapplied,  taking  care  that  it  shall  be  de- 
manded at  maturity,  that  proper  notice  be 
given  to  indorsert,  if  necessary,  and  that  the 
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h.  Indebtedness  upon  Which  Actions  Are  Pending  —  (i)  New  Eng 
land  Ride.  —  In  the  earlier  cases  it  was  held  in  the  New  Englandstatestli.it 
the  commencement  of  an  action  by  the  creditor  against  his  debtor  placed  th( 
claim  in  custodia  legis,  and  that,  therefore,  the  claim  was  not  subject  thereafter 
to  the  trustee  process.1  This  doctrine  was,  however,  abandoned  at  an  early 
period,  and  it  is  now  held  that  the  mere  commencement  of  an  action  on  the 
claim  does  not  prevent  its  being  reached  by  trustee  process.58 

Qualification. — :In  order,  however,  that  a  debtor  against  whom  an  action  has 
been  brought  by  his  creditor  may  be  summoned  as  trustee,  it  is  necessary  that 
the  trustee  process  be  brought  in  time  to  enable  the  trustee  to  show  in  the 
action  against  him  by  his  creditor,  as  a  defense  thereto,  that  he  has  been  sum- 
moned as  the  trustee  of  his  creditor,  and  it  is  held  that  where  at  the  time  when 
the  trustee  process  is  served  upon  him  the  trustee  is  precluded  by  the  state  of 
the  proceeding  in  the  action  against  him  by  his  creditor  from  showing  such 
fact,  he  cannot  be  charged  as  trustee.3 

(2)  General  Rule.  —  But  the  general  rule  is  that  the  pendency  of  an  action 
on  behalf  of  the  principal  defendant  against  the  garnishee  will  not,  before 
judgment,  however  far  the  proceedings  therein  may  have  advanced,  preclude 
the  debtor  from  being  charged  as  garnishee  in  garnishment  proceedings  sub- 
sequently brought.4    And  in  order  to  prevent  the  garnishee  from  being  twice 

After  Verdict. — Nor  can  the  trustee  be  charged 
where  he  is  summoned  altera  verdict  has  been 
rendered  against  him  in  the  principal  action. 
Thayer  v.  Pratt,  47  N.  H.  470. 

Suit  Set  for  Trial.  —  In  Wadsworth  v.  Clark, 
14  Vt.  139,  wherein  the  trustee  disclosed  that 
a  suit  in  chancery,  calling  for  an  account,  had 
been  commenced  by  the  defendant  against  him 
and  had  been  set  down  for  trial  before  service 
of  the  trustee  process,  and  such  suit  heard  by 
the  chancellor  before  filing  the  disclosure,  but 
not  decided,  it  was  held  that  the  trustee  could 
not  be  charged. 

After  Eeference.  —  Where  an  action  was  re- 
ferred under  a  rule  of  court  to  referees,  whose 
award  was  to  be  final,  and  judgment  to  be 
entered  on  the  report,  and  execution  issued 
thereon,  and  an  award  had  been  made  in  favor 
of  the  plaintiff  before  service  of  the  trustee 
process,  it  was  held  that  the  defendant  could 
not  be  charged  by  the  trustee  process.  Howell 
v.  Freeman,  3  Mass.  121.  And  this  is  true 
although  exceptions  taken  to  the  award  were 
pending  at  the  time  of  service  of  the  trustee 
process.  M'Caffrey  v.  Moore,  18  Pick.  (Mass.) 
492. 

Award  Accepted.  —  In  Holt  v.  Kirby,  39  Me. 
164,  where  an  award  had  been  accepted,  and 
afterwards  the  party  against  whom  the  award 
was  made  was  summoned  as  the  trustee  of  the 
other  party  to  the  award,  it  was  held  that  he 
must  be  discharged. 

4.  General  Rule  —  Debt  for  Which  Action  Is 
Pending  Held  Subject  to  Garnishment — Alabama. 
—  Hitt  z.  Lacey,  3  Ala.  104,  36  Am.  Dec.  440. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Rich- 
ter,  48  Ark.  349- 

/Kansas.  —  McDonald  v.  Carney,  8  Kan.  20. 
Michigan.  —  Grosslight  v.  Crisup,  58  Mich. 
531;  Burt  v.  Reilly,  82  Mich.  251. 

Mississippi.  —  Thrasher  v.  Buckingham,  40 
Miss.  67. 

Missotiri.  —  Lieber  v.  St.  Louis  Agricultural, 
etc.,  Assoc.,  36  Mo.  382;  Mason  v.  Barnard, 
36  Mo.  384. 

Pennsylvania.  —  M'Carty  v.  Emlen,  2  Yeates 
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money,  if  paid,  shall  stand  in  place  of  the  note 
or  bill  to  abide  the  event. 

1.  Early  New  England  Rule.  —  Kidd  v.  Shep- 
herd, 4  Mass.  238;  Gridley  v.  Harraden,  .14 
Mass.  497;  Burnham      Folsom,  5  N.  H.  566. 

Custom  of  London.  —  It  has  always  been  held 
under  the  custom  of  London  that  there  cannot 
be  an  attachment  of  a  debt  for  the  recovery  of 
which  a  suit  had  been  commenced  in  a  superior 
court.  Babington  v.  Babington,  Cro.  Eliz. 
157:  Humphrey  v.  Barns,  Cro.  Eliz.  691;  Pell 
v.  Pell,  Cro.  Eliz.  101;  Caila  v.  Elgood,  2  D. 
&  R.  193,  16  E.  C.  L.  78;  Coppel  v.  Smith,  4 
T.  R.  312;  Grant  z.  Hawding,  4  T.  R.  313, 
note  a;  Com.  Dig.,  title  Attachment,  D. 

2.  Early  New  England  Rule  Abandoned  — 
Maine.  —  Smith  v.  Barker,  10  Me.  466;  Mc- 
Allisters. Furlong,  36  Me.  307. 

Massachusetts.  —  Thorndike  v.  De  Wolf,  6 
Pick.  (Mass.)  120;  Locke  v.  Tippets,  7  Mass. 
149;  Hooton  v.  Gamage,  rr  Allen  (Mass.)  354; 
Foster  v.  Jones,  15  Mass.  185;  M'Caffrey  v. 
Moore,  18  Pick.  (Mass.)  492.  Compare  Whipple 
v.  Robbins,  97  Mass,  107,  93  Am.  Dec.  64. 

New  Hampshire.  —  Wadleigh  v.  Pillsbury, 
14  N.  H.  373;  Foster  v.  Dudley,  30  N.  H.  463; 
Thayer  v.  Pratt,  47  N.  H.  473. 

Vermont.  —  Morton  v.  Webb,  7  Vt.  123; 
Trombly  v.  Clark,  13  Vt.  118;  Wadsworth  v. 
Clark,  14  Vt.  139;  Spicer  v.  Spicer,  23  Vt.  678. 

3.  Effect  of  State  of  Proceedings  —  Maine.  — 
Smith  v.  Barker,  10  Me.  466;  Codman  v. 
Strout,  22  Me.  294;  Holt  v.  Kirby,  39  Me.  164. 

Massachusetts.  —  Howell  v.  Freeman,  3  Mass. 
121;  Kidd  v.  Shepherd,  4  Mass.  238;  M'Caffrey 
*.  Moore,  18  Pick.  (Mass.)  492;  Thorndike  v. 
De  Wolf,  6  Pick.  (Mass.)  120. 

New  Hampshire. — Foster  v.  Dudley,  30  N. 
H.  465;  Thayer  v.  Pratt,  47  N.  H.  470. 

Vermotit. — Trombly  v.  Clark,  13  Vt.  123; 
Wadsworth  v.  Clark,  14  Vt.  139. 

Issue  Joined.  —  In  Kidd  v.  Shepherd,  4  Mass. 
238,  it  was  held  that  a  trustee  cannot  be 
charged  in  proceedings  brought  after  the  issue 
is  joined  in  the  action  by  the  creditor  against 
him.    Contra,  Smith  v.  Barker,  10  Me.  458. 
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liable  for  the  payment  of  the  debt,  the  garnishee  may,  in  the  action  against 
him  by  his  creditor,  bring  to  the  notice  of  the  court  by  plea  puis  darrein  con- 
tinuance, or  as  otherwise  provided  by  rules  of  court,  the  pendency  of  the  gar- 
nishment proceedings,  and  stay  the  action  until  the  garnishment  proceedings 
are  determined.1 

(3)  Garnishment  Proceedings  and  Action  Pending  Must  Be  Before  Same 
Court.  —  And  it  is  also  generally  held  that  the  garnishment  proceedings  and 
the  action  brought  upon  the  claim  by  the  creditor  must  be  in  the  same  court, 
in  order  that  the  pendency  of  such  action  shall  not  preclude  the  commence- 
ment of  subsequent  garnishment  proceedings.2 

(4)  Pendency  of  Previous  Garnishment  Suits.  —  In  garnishment  proceedings, 
as  in  ordinary  attachments,  the  garnishments  take  precedence  in  the  order  of 
their  service;  but  until  judgment  is  rendered  against  the  garnishee  it  cannot 
be  known  to  what  extent  he  will  be  held  liable,  and  the  fact  that  the  debtor 
has  been  garnished  in  a  previous  suit  which  is  still  pending  will  not  render  him 
exempt  from  garnishment  in  a  subsequent  suit.  The  garnishee  is  entitled, 
however,  to  continue  subsequent  suits  to  await  the  result  of  the  preceding 
suits,  and  if  charged  therein  for  the  entire  fund  in  his  hands  he  is  entitled  to 
be  discharged  in  the  subsequent  suits.3 

(Pa.)  190;  Crabb  v.  Jones,  2  Miles  (Pa.)  130; 
Sweeny  v.  Allen,  1  Pa.  St.  380;  Ulrich  v. 
Hower,  156  Pa.  St.  414;  Hunter's  Appeal,  72 
Pa.  St.  343. 

Rhode  Island.  — Smith  v.  Carroll,  17  R.  1. 125. 

Tennessee.  —  Huff  v.  Mills,  7  Yerg.  (Tenn.) 
42;  Penniman  v.  Smith,  5  Lea  (Tenn.)  130. 

See  also  the  cases  cited  in  the  next  preced- 
ing note  but  one. 

In  Ulrich  v.  Hower,  156  Pa.  St.  414,  a  claim 
was  held  subject  to  garnishment  though  a  ver- 
dict had  been  rendered  in  favor  of  the  creditor 
in  an  action  thereon  by  him  against  the  gar- 
nishee. 

In  Burtz\  Reilly,  82  Mich.  251,  just  prior  to 
commencing  the  trial  of  an  action  on  a  prom- 
issory note,  the  plaintiff  therein  was  sued  in 
the  same  court  and  the  defendant  summoned 
as  garnishee.  The  defendant  thereupon  gave 
notice  under  Circuit  Rule  No.  106  of  such  gar- 
nishment proceedings.  It  was  held  proper  for 
the  court  to  order  that  all  further  proceedings 
in  the  case  should  be  stayed  to  await  the  de- 
termination of  the  garnishment  proceedings, 
unless  the  plaintiff  filed  a  bond  under  How. 
Annot.  Stat.  Mich.  (1882),  §8105,  to  protect  the 
defendant  as  garnishee. 

In  Buchanan  County  Bank  v.  Cedar  Rapids, 
etc.,  R.  Co.,  62  Iowa  494,  where  the  claim  of  a 
landowner  against  a  railway  company  for 
damages  for  right  of  ivav  was  pending  in  the 
Circuit  Court  upon  a  claim  for  a  greater 
amount  of  damages  than  allowed  by  the  com- 
missioners, it  was  held  that  the  garnishment 
of  the  railway  company  would  hold  any 
amount  afterwards  found  due  or  which  the 
company  should  agree  to  pay  in  satisfaction 
of  the  claim. 

Effect  of  Appeal  Without  Supersedeas  Bond.  —  In 
Phillips  v.  Germon,  43  Iowa  101,  it  was  held 
that  an  appeal  from  a  judgment  without  filing  a 
supersedeas  did  not  exempt  the  judgment 
debtor  from  liability  to  be  charged  as  gar- 
nishee, on  the  ground  that  the  claim  against 
him  was  in  suit. 

Effect  of  Judgment  for  Defendant  in  Prior 
Action.  —  In  Scarritt  Furniture  Co.  v.  Moser, 
48  Mo.  App.  543,  it  was  held  that  a  garnish- 


ment proceeding  to  reach  a  fund  for  which  the 
principal  debtor  had  already  brought  suit  was, 
in  the  absence  of  fraud  or  collusion,  defeated 
by  a  judgment  in  favor  of  the  defendant  in 
that  action.    See  also  the  title  Res  Judicata. 

1.  Remedy  of  Garnishee  Against  Double 
Liability.  —  Crawford  v.  Slade.  9  Ala.  887,  44 
Am.  Dec.  463;  McDonald  v.  Carney,  8  Kan. 
20;  Grosslight  v.  Crisup,  58  Mich.  531;  Burt  v. 
Reilly,  82  Mich.  251;  Smith  v.  Carroll,  17  R.  I. 
125;  Trombly  v.  Clark,  13  Vt.  123. 

2.  Both  Suits  Must  Be  Before  Same  Court  — 
United  States.  —  Greenwood  v.  Rector,  Hempst. 
(U.  S.)  708;  Campbell  v.  Emerson,  2  McLean 
(U.  S.)  30;  Wallace  v.  M'Connell,  13  Pet.  (U. 
S.)  136;  Henry  v.  Gold  Park  Min.  Co.,  15  Fed. 
Rep.  649;  Mack  v.  Winslow,  59  Fed.  Rep.  316. 

Alabama.  —  Hitt  v.  Lacey,  3  Ala.  104,  36 
Am.  Dec.  440;  Bingham  v.  Smith,  5  Ala.  651. 
But  see  Calhoun  v.  Whittle,  56  Ala.  138,  unde 
a  subsequent  statute. 

Arkansas.  —  See  St.  Louis,  etc.,  R.  Co.  v. 
Richter,  48  Ark.  349. 

Connecticut.  —  See  Fuller  v.  Foote,  56  Conn. 
341- 

Kansas.  —  McDonald  v.  Carney,  8  Kan.  20, 
Massachusetts.  —  Whipple   v.    Robbins,  9 
Mass.  107,  93  Am.  Dec.  64;  American  Ban 
v.  Rollins,  99  Mass.  313;  Craig  Silver  Co.  v. 
Smith,  163  Mass.  262. 

Michigan.  —  Noyes  v.  Foster,  48  Mich.  273* 
Custer  v.  White,  49  Mich.  262. 

Pennsylvania. — See  M'Carty  -v.  Emlen. 
Yeates  (Pa.)  190. 

Rhode  Island.  —  See  Smith  v.  Carroll,  17  R 
I.  125. 

South  Carolina.  —  Young  v.  Young,  2  Hill  1. 
(S.  Car.)  426;  Burrill  v.  Letson,  2  Spears  L.  (S 
Car.)  378. 

Texas.  —  Miller  v.  Taylor,  14  Tex.  538; 
Burke  v.  Hance,  76 Tex.  76,  18  Am.  St.  Rep.  28. 
See  also  McRee  v.  Brown,  45  Tex.  503. 

West  Virginia. — Shrewsbury  v.  Tufts,  4r 
W.  Va.  212, citing  8  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  1169. 

Wisconsin.  —  Wood  v.  Lake,  13  Wis.  84. 
See  also  Orient  Ins.  Co.  v.  Sloan,  70  Wis.  611. 

3.  Pendency  of  Other  Garnishment  Suits.  —  Cut* 
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i.  Indebtedness  on  Which  Judgment  Has  Been  Recovered  —  (ij  In 
General. —  Though  there  arc  decisions  which  hold  that  an  indebtedness  upon 
which  a  judgment  has  been  recovered  cannot  be  reached  by  garnishment  at 
the  instance  of  a  creditor  of  the  plaintiff  therein,1  and  others  which  hold  that 
such  an  indebtedness  cannot  be  so  reached  so  long  as  an  execution  may  issue 
on  the  judgment,*  still,  however,  by  the  weight  of  authority  an  indebtedness 
upon  which  judgment  has  been  recovered  is  treated  as  a  debt  owing  to  the 
judgment  creditor,  and  liable  to  garnishment,3  and  the  judgment  debtor, 
whenever  serious  danger  or  loss  is  to  be  apprehended,  may  resort  to  his  writ 
of  audita  querela  or  to  a  court  of  chancery  for  appropriate  relief.4 

(2)  Judgment  in  Different  Jurisdiction  or  Court.  — Though  there  are  deci- 
sions to  the  contrary,*  the  better  doctrine  in  the  jurisdictions  in  which  judg- 


ter  v.  Perkins,  47  Me.  557;  Bullard  v.  Hicks, 
17  Vt.  198. 

1.  Judgments  Held  Not  Garnishable. —  Trow- 
bridge v.  Means,  5  Ark.  135,  39  Am.  Dec.  368; 
Fowler  McClelland,  5  Ark.  188;  Tunstall 
v.  Means,  5  Ark.  700;  McMeekin  v.  State,  9 
Ark.  5 58 ;  Perkins  v.  Guy,  2  Mont.  15;  Norton 
v.  Winter,  1  Oregon  47,  62  Am.  Dec  297;  Des- 
pain  v.  Crow,  14  Oregon  404.  Compare  St. 
Louis,  etc.,  R.  Co.  -1.  Richter,  48  Ark.  352. 

Decree. —  In  Black  v.  Black,  32  N.  J.  Eq. 
74,  it  was  held  that  money  due  on  a  decree  of 
a  court  of  equity  was  not  the  subject  of  an 
attachment.  See  also  Shinn  v.  Zimmerman, 
23  N.  J.  L.  [50.  55  Am.  Dec.  260. 

Custom  of  London.  —  Under  the  custom  of 
London  regarding  foreign  attachment,  it  was 
held  that  judgment  could  not  be  attached. 
Com.  Dig.,  tit.  Attachment,  D;  Bac.  Abr.,  tit. 
Customs  of  London,  H  1;  Parrot's  Case,  Cro. 
Eliz.  63;  Kerry  v.  Bowyer,  Cro.  Eliz.  186; 
Coppel  v.  Smith,  4  T.  R.  312;  Grant  v.  Haw- 
ding,  4  T.  R.  313,  note  a;  Gager  v.  Watson,  n 
Conn.  170;  Shinn  v.  Zimmerman,  23  N.  J.  L. 
153.  55  Am.  Dec.  260. 

2.  Not  Garnishable  While  Execution  May  Issue 
on  Judgment.  —  Franklin  v.  Ward,  3  Mason  (U. 
S.)  136;  Sharp  v.  Clark,  2  Mass.  91;  Prescott 
v.  Parker,  4  Mass.  170;  Thayer  1.  Southwick, 
8  Gray  (Mass.)  229;  Sabin  v.  Cooper,  15  Gray 
(Mass.)  532;  Williams  v.  Boardman,  9  Allen 
(Mass.)  570;  American  Bank  v.  Snow,  9  R.  I. 
11,  98  Am.  Dec.  364.  See  also  Howell  v.  Free- 
man, 3  Mass.  121;  Kidd  ;■.  Shepherd,  4  Mass. 
238;  Trombly  v.  Clark,  13  Vt.  118. 

The  Massachusetts  Statute  provides  that  a 
trustee  is  not  chargeable  "  by  reason  of  a  debt 
due  from  him  on  a  judgment,  so  long  as  he  is 
liable  to  an  execution  thereon."  This  is  an 
express  legislative  sanction  of  the  earlier  de- 
cisions to  the  same  effect.  Williams  v.  Board- 
man,  9  Allen  (Mass.)  570.  See  also  Sabin  v. 
Cooper,  15  Gray  (Mass.)  532. 

3.  Judgments  Held  Liable  to  Garnishment  — 
England.  —  Holtby  v.  Hodgson,  24  Q.  B.  D. 
103. 

Alabama. — Skipper  v.  Foster,  29  Ala.  330, 
65  Am.  Dec.  405;  Calhoun  7-.  Whittle,  56  Ala. 
138.  See  also  Zurcher  v.  Magee,  2  Ala.  253. 
Chandler  v.  Faulkner,  5  Ala.  567;  Huie  v. 
Garrett,  10  Ala.  298. 

California.  —  McBride  v.  Fallon,  65  Cal.  301; 
Dore  v.  Dougherty,  72  Cal.  232,  1  Am.  St. 
Rep.  48. 

Connecticut.  —  Barber  v.  Harlford  Bank,  9 
Conn.  407;  Gager  v.  Watson,  11  Conn.  i58. 


Delaware.  —  Webster  v.  McDaniel,  2  Del. 
Ch.  297;  Belcher  v.  Grubb,  4  Harr.  (Del.)  461. 

Illinois.  —  Minard  z:  Lawler,  26  111.  301; 
Knebelkamp  v.  Fogg,  55  111.  App.  563;  Luton 
v.  Hoehn,  72  111.  81;  Allen  v.  Watt,  79  111.  284. 

Indiana. —  Halbert  v.  Stinson,  6  Blackf. 
(Ind.)  398. 

Iowa.  —  Osborn  v.  Cloud,  23  Iowa  104,  92 
Am.  Dec.  413;  Phillips  v.  Germon,  43  Iowa 
101;  Ochiltree  v.  Missouri,  etc.,  R.  Co.,  49 
Iowa  150. 

Kansas.  —  Keith  v.  Harris,  9  Kan.  386. 

Kentucky.  —  Bell  v.  Wood,  87  Ky.  56. 

Louisiana.  —  Citizens'  Bank  v.  Hancock,  35 
La.  Ann.  44;  Grayson  v.  Veechen,  12  Mart. 
(La.)  688,  13  Am.  Dec.  384. 

Michigan.  —  Griffin  v.  Potter,  27  Mich.  166. 

Minnesota.  —  Dodd  v.  Brott,  I  Minn.  270,  66 
Am.  Dec.  541. 

Mississippi.  —  Gray  v.  Henby,  1  Smed.  &  M. 
(Miss.)  598,  O'Brien  v.  Liddell,  to  Smed.  &  M. 
(Miss.)  371. 

New  Hampshire.  —  Blake  r..  Adams,  64  N. 
H.  86;  Isabelle  v.  Le  Blanc,  (N.  H.  1896)  39 
Atl.  Rep.  436.  Compare  Thayer  v.  Pratt,  47  N. 
H.  470. 

Pennsylvania.  —  Fithian  v.  New  York,  etc., 
R.  Co.,  31  Pa.  St.  114;  Robinett  v.  Donnelly, 
5  Phila.  (Pa.)  361,  21  Leg.  Int.  (Pa.)  37;  Crabb 
v.  Jones,  2  Miles  (Pa.)  130;  Jones  v.  New 
York,  etc.,  R.  Co.,  1  Grant  Cas.  (Pa.)  457. 
See  also  McCarty  v.  Emlen,  2  Dall.  (Pa.)  277; 
Sweeny  v.  Allen,  1  Pa.  St.  380. 

Tennessee.  —  Carrigan  v.  Leatherwood,  3 
Leg.  Rep.  (Tenn.)  137;  Hannah  v.  Farnsworth, 
3  Leg.  Rep.  (Tenn.)  292;  Hoard  v.  Casey,  4 
Sneed  (Tenn.)  179;  Penniman  v.  Smith,  5  Lea 
(Tenn.)  130. 

Texas.  —  See  Burke  v.  Hance,  76  Tex.  76,  18 
Am.  St.  Rep.  28;  Kreisle  v.  Campbell,  (Tex. 
Civ.  App.  1895)  32  S.  W.  Rep.  f  81. 

Wisconsin.  — Jones  7'.  St.  Onge,  67  Wis.  520. 

A  Judgment  Is  a  Debt  owing  or  accruing  to 
the  defendant,  and  as  such  is  subject  to  gar- 
nishment. Holtby  v.  Hodgson.  24  Q.  B.  D. 
103;  Crabb  v.  Jones,  2  Miles  (Pa.)  130. 

Subject  to  Levy  of  Execution.  —  In  some 
states  a  judgment  is  subject  to  levy  under  ex- 
ecution. Henry  v.  Traynor,  42  Minn.  234. 
Contra,  Dore  v.  Dougherty,  72  Cal.  232,  1  Am. 
St.  Rep.  48.  See  also  the  title  Executions, 
vol.  11,  p.  604. 

4.  Remedy  of  Judgment  Debtor.  —  Gager  v. 
Watson,  11  Conn.  168. 

5.  Judgment  in  Another  Jurisdiction  Held  Gar- 
nishable.—  In  Fithian  z.  New  York,  etc.,  R. 
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ments  are  held  liable  to  garnishment  is  that  the  garnishment  proceeding 
must  be  brought  in  the  jurisdiction  in  which  the  judgment  sought  to  be 
reached  was  rendered  :  1  and  by  the  weight  of  authority  it  is  also  held  that 
the  garnishment  proceeding  must  be  brought  in  the  same  court  in  which  such 
judgment  was  rendered.3 

j.  Stockholder's  Liability  on  Subscriptions  —  (i)  In  General.  — 
Though  the  balance  unpaid  upon  a  stockholder's  subscription  to  the  stock  of 
a  corporation  may  in  practically  all  cases  be  subjected  by  proceedings  in  equity 
to  the  payment  of  the  debts  of  the  corporation,3  still  the  question  whether 
such  a  balance  may  be  reached  by  garnishment  proceedings  is  dependent  upon 
whether  the  corporation  could  have  maintained  an  action  therefor,  as  a  gar- 
nishee cannot  be  placed  in  a  worse  position  by  reason  of  the  garnishment 
proceedings  than  he  would  have  occupied  if  the  defendant's  claim  against  him 
were  enforced  by  the  defendant  himself.4 

Subscriptions  Uncalled  For.  —  Therefore  where  the  subscriber  is  not  liable  to 
the  corporation  for  the  unpaid  balance  of  his  subscriptions  until  after  a  call 


Co. ,"31  Pa.  St.  114,  it  was  held  that  a  judg- 
ment rendered  in  a  foreign  state  was  subject 
to  attachment. 

1.  Judgment  Rendered  in  Another  Jurisdiction 
Not  Subject  to  Garnishment.  —  Franklin  v.  Ward, 
3  Mason  (U.  S.)i36;  Thomas  v.  Wooldridge,  2 
Woods  (U.  S.)  667;  Henry  v.  Gold  Park  Min. 
Co.,  15  Fed.  Rep,  649;  Shinn  v.  Zimmerman, 
23  N.  J.  L.  150,  55  Am.  Dec.  260;  American 
Bank  v.  Snow,  9  R.  I.  11,  98  Am.  Dec.  364; 
Young  v.  Young,  2  Hill  L.  (S.  Car.)426;  Burrill 
v.  Letson,  2  Spears  L.  (S.  Car.)  378.  See  also 
Beaston  v.  Farmers'  Bank,  12  Pet.  (U.  S.)  102; 
Wallace  v.  M'Connell,  13  Pet.  (U.  S.)  151; 
Burnham  v.  Folsom,  5  N.  H.  566;  Embree  v. 
Hanna,  5  Johns.  (N.  Y.)  101;  Alston  v.  Clay,  2 
Hayw.  (3  N.  Car.)  171;  Dawson  v.  Holcomb, 
1  Ohio  275,  13  Am.  Dec.  618;  Ross  v.  Clarke, 
I  Dall.  (Pa.)  354;  Renier  v.  Hurlbut,  81  Wis. 
24,  29  Am.  St.  Rep.  850.  And  see  cases  cited 
supra,  this  section,  Indebtedness  upon  Which 
Actions  Are  Pending. 

A  debtor  by  judgment  in  a  federal  court 
cannot  be  summoned  as  garnishee  at  the  suit 
of  a  creditor  of  the  judgment  creditor  who 
proceeds  against  him  in  a  state  court.  Henry 
v.  Gold  Park  Min.  Co.,  15  Fed.  Rep.  649. 

2.  Rule  that  Judgment  Must  Have  Been  Ren- 
dered in  Same  Court  —  United  States.  —  Franklin 
v.  Ward,  3  Mason  (U.  S.)  136;  Wallace  v. 
M'Connell,  13  Pet.  (U.  S.)  151;  Henry  v.  Gold 
Park  Min.  Co.,  15  Fed  Rep.  649;  Ahlhauser 
v.  'Butler,  50  Fed.  Rep.  708;  Rosenstein  v. 
Tarr,  51  Fed.  Rep.  372. 

Alabama.  —  Skipper  v.  Foster,  29  Ala.  330,  65 
Am.  Dec.  405;  Calhoun  ^.Whittle,  56  Ala.  138. 

Arkansas.  —  Trowbridge  v.  Means,  5  Ark. 
I35.  39  Am.  Dec.  368. 

Colorado.  —  Hamill  v.  Peck,  11  Colo.  App.  1. 

Indiana.  —  Halbert  v.  Stinson,  6  Blackf. 
(Ind.)  399. 

Iowa.  —  Osborn  v.  Cloud,  23  Iowa  104,  92 
Am.  Dec.  413 

Massachusetts.  —  Prescott  v.  Parker,  4  Mass. 
170;  Maxwell      McGee,  12  Cush.  (Mass.)  137. 

Michigan.  —  Sievers  v.  Woodburn  Sarven 
Wheel  Co.,  43  Mich.  275;  Noyes  v.  Foster,  48 
Mich.  273;  Custer  v.  White,  49  Mich.  262. 

Missouri.  —  Tourville  v.  Wabash  R.  Co., 
148  Mo.  614. 

Montana.  —  Perkins  v.  Guy,  2  Mont.  15. 
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Nebraska.  —  Scott  v.  Rohman,  43  Neb.  628, 
47  Am.  St.  Rep.  767. 

New  Jersey.— Black  v.  Black,  32  N.  J.  Eq.  74. 

North  Carolina. — Alston  v.  Clay,  2  Hayw. 
(3  N.  Car.)  171. 

Ohio.  —  Dawson  v.  Holcomb,  I  Ohio  275,  13 
Am.  Dec.  618. 

South  Carolina.  —  Young  v.  Young,  2  Hill 
L.  (S.  Car.)  426. 

Tennessee.  —  Clodfeltei  v.  Cox,  1  Sneed 
(Tenn.)  330,  60  Am.  Dec.  157. 

See,  however,  Gager  t/.Walson,  11  Conn.  168; 
Belcher  v.  Grubb,  4  Harr.  (Del.)  461;  Luton  *. 
Hoehn,  72  111.  81;  O'Brien  v.  Liddell,  10 
Smed.  &  M.  (Miss.)  371 ;  Fithian  v.  New  York, 
etc..  R.  Co.,  31  Pa.  St.  114;  Burke  v.  Hance, 
76  Tex.  76.  18  Am.  St.  Rep.  28;  Jones  v.  St. 
Onge,  67  Wis.  520. 

In  Alabama,  under  Rev.  Code  (1867),  §  2951, 
by  which  debts  in  suit  in  any  of  the  courts 
of  that  state  were  made  the  subject  of  gar- 
nishment, and  the  conflict  of  jurisdiction 
was  avoided  by  requiring  the  court  in  which 
the  suit  was  pending  to  stay  execution  until  the 
termination  of  the  garnishment  suit,  and  then 
to  make  the  order  which  might  be  appropriate, 
it  has  been  held  that  a  judgment  was  subject 
to  garnishment  in  another  court  than  that  in 
which  it  was  rendered.  Calhoun  v.  Whittle, 
56  Ala.  138 

Even  before  this  statute  this  seems  to  have 
been  the  opinion  of  the  Alabama  court.  See 
Skipper  v.  Foster,  29  Ala.  330,  65  Am.  Dec. 
405. 

Garnishment  Issued  from  Justice's  Court.  —  Un- 
der the  Alabama  statute  a  debt  which  has  been 
reduced  to  judgment  in  the  Circuit  Court  is 
not  subject  to  attachment  or  garnishment 
issued  by  and  returnable  before  a  justice  of 
the  peace;  and  therefore,  if  a  person  indebted 
by  a  judgment  recovered  in  the  Circuit  Court 
is  summoned  as  garnishee  before  a  justice  of 
the  peace,  and  in  answer  to  such  garnishment 
admits  an  indebtedness  and  suffers  judgment 
to  be  rendered  against  him  bv  the  justice,  he 
cannot  supersede  an  execution  afterwards 
issued  against  him  on  the  original  judgment. 
Sharpe  v.  Wharton,  85  Ala.  225. 

3.  See  the  title  Stockholders. 

4.  Universal  F.  Ins.  Co.  v.  Tabor,  16  Colo. 
531;  McKelvey  v.  Crockett,  18  Nev.  238. 

Volume  XIV. 


Property  Subject  to  Garnishment.  GARNISHMENT. 


Crodita. 


by  the  corporation  has  been  made  upon  him  therefor,  his  liability  for  such 
balance  cannot,  before  such  call  has  been  made,  be  reached  by  garnishment 
proceedings. 1 

Subscriptions  Collectible  by  Corporation.  —  But  where  the  unpaid  balance  on  sub- 
scriptions is  collectible  by  the  corporation,  by  reason  of  their  being  payable 
either  at  a  definite  time  by  the  terms  of  the  subscription  contract  or  after 
there  has  been  a  call  therefor  by  the  corporation,  such  balance  becomes  a 
debt  owing  to  the  corporation  and  may  be  reached  by  garnishment.2 


1.  Subscriptions  Payable  on  Call  Not  Garnish- 
able  Before  Call — United  States.  —  Faull  v. 
Alaska  Gold,  etc.,  Min.  Co.,  14  Fed.  Rep. 
657. 

Alabama.  —  Bingham  v.  Rushing,  5  Ala. 
405;  Teague  v.  Le  Grand,  85  Ala.  493,  7  Am. 
St.  Rep.  64. 

Colorado.  —  Universal  F.  Ins.  Co.  v.  Tabor, 
16  Colo.  531. 

Louisiana.  —  Brown  v.  Union  Ins.  Co.,  3  La. 
Ann.  177. 

Missouri.  —  Hannah  v.  Moberly  Bank,  67 
Mo.  678;  Simpson  v.  Reynolds,  71  Mo.  594. 

Nevada. — McKelvey  v.  Crockett,  18  Nev. 
238. 

Pennsylvania.  —  Bunn's  Appeal,  105  Pa.  St. 
49,  51  Am.  Rep.  166. 

See  also  De  Mony  v.  Johnston,  7  Ala.  51; 
Seymour  v.  Sturgess,  26  N.  Y.  134;  Wood- 
house  v.  Commonwealth  Ins.  Co.,  54  Pa.  St. 
307. 

Compare  In  re  Glen  Iron  Works,  17  Fed.  Rep. 
324,  13  Phila.  (Pa.)  479,  34  Leg.  Int.  (Pa.)  346; 
Cuculiu  v.  Union  Ins.  Co.,  2  Rob.  (La.)  571; 
Scott  v.  Windham,  73  Miss.  76. 

In  Cooper  v.  Frederick,  9  Ala.  738,  it  was 
said  to  be  an  open  question  whether,  when  the 
stockholder  had  paid  all  instalments  for  which 
the  corporation  had  called,  and  there  was  a 
balance  of  his  subscription  not  called  for,  such 
balance  could,  under  the  Act  of  1841,  be 
reached  by  garnishment.  The  Alabama  statute 
now  expressly  provides  that  unpaid  subscrip- 
tions for  stock  may  be  reached  by  garnishment 
at  the  suit  of  creditors  of  the  corporation, 
though  the  corporation  could  not  have  main- 
tained an  action  therefor.  Roman  v.  Dimmick, 
(Ala.  1899)  26  So.  Rep.  214. 

The  Dissolution  of  a  Corporation  is  an  ex- 
tinguishment  at  law  of  the  debts  owing  to  and 
by  it,  and  therefore  it  was  held  that  after  such 
dissolution,  process  of  garnishment  would  not 
lie  against  its  stockholders  at  the  suit  of  cred- 
itors of  the  corporation,  under  the  Alabama  Act 
of  1841  (Clay  Dig.  260,  §§  8,  9,  10).  Paschall 
v.  Whitsett,  11  Ala.  472.  See  also  the  title 
Dissolution  of  Corporations,  vol.  9,  p.  544. 

Insolvency  of  Corporation.  —  In  Bunn's  Ap- 
peal, 105  Pa.  St.  49,  51  Am.  Rep.  166,  it  was 
held  that,  in  case  of  the  insolvency  of  a  cor- 
poration, unpaid  and  uncalled-for  amounts 
due  upon  the  capital  stock  cannot  be  attached 
by  a  judgment  creditor  of  the  corporation  by 
means  of  an  attachment  execution.  This  de- 
cision was  based  upon  the  ground  that  upon  the 
insolvency  of  the  corporation  the  uncalled  and 
unpaid  subscriptions  constituted  a  trust  fund 
which  should  be  administered  for  the  benefit 
of  all  the  creditors  of  the  corporation.  Com- 
pare In  re  Glen  Iron  Works,  17  Fed.  Rep.  324. 

Statutory  Modification.  —  In  Curry  v.  Wood- 


ward, 53  Ala.  372,  distinguishing  Smith  v. 
Huckabee,  53  Ala.  191,  it  was  held  under  Rev. 
Code  (1867),  §  2893  (providing  that  a  judgment 
creditor  of  an  existing  corporation  whose  ex- 
ecution has  been  returned  "  no  property 
found,"  making  affidavit  that  a  certain  person 
is  supposed  to  be  indebted  to  the  corporation 
as  stockholder,  is  entitled  to  a  process  of  gar- 
nishment), that  the  balance  of  an  unpaid  stock 
subscription,  though  payable  under  the  terms 
of  the  subscription  contract  only  on  call  of  the 
corporation,  could  be  reached  though  no  call 
had  been  made  by  the  corporation. 

2.  Subscriptions  Collectible  by  Corporations  — 
United  States.  —  Faull  v.  Alaska  Gold,  etc., 
Min.  Co.,  14  Fed.  Rep.  657. 

Alabama.  —  Woold ridge  v.  Holmes,  78  Ala. 
568.  See  also  Davis  v.  Montgomery  Furnace, 
etc.,  Co.,  101  Ala.  132,  reaffirmed  sub  nom. 
Joseph  -j.  Davis,  (Ala.  1892)  10  So.  Rep.  830. 

Illinois.  —  Meints  v.  East  St.  Louis  Co- 
operative Rail  Mill  Co.,  89  111.  48. 

Iowa.  —  Langford  v.  Ottumwa  Water  Power 
Co.,  59  Iowa  283. 

Louisiana.  —  Brown  v.  Union  Ins.  Co.,  3  La. 
Ann.  177;  Cuculiu  v.  Union  Ins.  Co.,  2  Rob. 
(La.)  571. 

Missouri.  —  Hannah  v.  Moberly  Bank,  67 
Mo.  678;  Simpson  v.  Reynolds,  71  Mo.  594. 

New  York.  —  Dean  v.  Biggs,  25  Hun  (t\*.  Y.) 
122. 

Pennsylvania.  —  Hays  v.  Lycoming  F.  Ins. 
Co.,  98  Pa.  St.  184,  99  Pa.  St.  621;  Peterson  v. 
Sinclair,  83  Pa.  St.  250;  Bunn's  Appeal,  105 
Pa,  St.  63,  51  Am.  Rep.  166. 

Under  the  Illinois  Statute  making  stockholders 
liable  to  creditors  of  a  corporation  to  the  ex- 
tent of  their  unpaid  stock,  and  providing  that 
"  whenever  any  action  is  brought  to  recover 
any  indebtedness  against  the  corporation,  it 
shall  be  competent  to  proceed  against  any  one 
or  more  stockholders  at  the  same  time  to  the 
extent  of  the  balance  unpaid  by  such  stock- 
holders upon  the  stock  owned  by  them  re- 
spectively, whether  called  in  or  not,  as  in 
cases  of  garnishment,"  it  is  held  that  the  bal- 
ance unpaid  on  the  stock  subscription  may  be 
recovered  on  garnishment  issued  after  judg- 
ment against  the  corporation  as  well  as  on  gar- 
nishment issued  at  the  time  of  the  action 
against  the  corporation.  Coalfield  Co.  v. 
Peck,  98  111.  139.  Compare  Pease  v.  Under- 
writers' Union,  1  111.  App.  287. 

Mutual  Insurance  Companies,  —  In  Hays  v. 
Lycoming  F.  Ins.  Co.,  98  Pa.  St.  184,  it  was 
held  that  unpaid  assessments  on  the  premium 
notes  of  the  members  of  a  m utual  fire-insur- 
ance company  were  subject  to  execution  at- 
tachment at  the  suit  of  a  judgment  creditor  of 
the  insurance  company.  See  also  the  same 
case  in  99  Pa.  St.  621. 
9  Volume  XIV. 


Property  Subject  to  Garnishment.  GARNISHMENT. 


Credits. 


(2)  Subscriptions  Paid  For  in  Property  at  Fictitious  Valuation.  —  Where 
stockholders  of  a  corporation  have  paid  for  the  stock  subscribed  by  them  in 
property  at  an  agreed  fictitious  valuation,  the  difference  between  the  par  value 
of  the  stock  and  the  actual  value  of  such  property,  though  recoverable  in 
equity  for  the  benefit  of  creditors  of  the  corporation,1  cannot  be  reached  by 
garnishment  proceedings  at  the  instance  of  a  creditor  of  the  corporation.2 

(3)  Paid-up  Stock  Issued  on  Payment  of  Less  than  Par  Value.  —  And  the 
same  has  been  held  true  where  paid-up  stock  is  issued  for  less  than  its  par 
value.3 

(4)  Subscriptions  to  Corporate  Bonds.  —  Subscriptions  to  corporate  bonds 
payable  in  instalments  at  definite  times  render  the  subscribers  liable  to  gar- 
nishment for  unpaid  balances  thereon.4 

(5)  Property  of  Corporation  in  Possession  of  Stockholder.  —  Of  course  prop- 
erty of  a  corporation  in  the  possession  of  a  stockholder  may  be  reached  by 
garnishment  to  the  same  extent  that  such  property  in  the  hands  of  a  stranger 
may  be  so  reached.5 

k.  Indebtedness  to  Municipal  Corporations  —  (1)  In  General.— 
It  is  generally  held  that  the  strictly  private  property  of  municipal  corporations, 
that  is,  such  property  as  they  own  for  profit  and  which  is  charged  with  no 
public  trust  or  uses,  may  be  sold  on  execution  against  them,6  and  it  is  like- 
wise held  that  debts  of  a  strictly  private  nature  due  to  them  may  also  be 
reached  by  garnishment.7 

(2)  Public  Revenues.  —  It  is  the  settled  doctrine,  however,  that  the  taxes 
and  public  revenues  of  such  corporations  cannot  be  reached  by  garnishment.8 


1.  Elyton  Land  Co.  v.  Birmingham  Ware- 
house, etc.,  Co.,  92  Ala.  407,  25  Am.  St.  Rep. 
65.    See  also  the  title  Stockholders. 

2.  Subscriptions  Paid  in  Property  at  Fictitious 
Valuation. —  Nicrosi  v.  Irvine,  102  Ala.  648,  48 
Am.  St.  Rep.  92  {distinguishing  Parsons  v. 
Joseph,  92  Ala.  403,  and  Davis  v.  Montgomery 
Furnace,  etc.,  Co.,  101  Ala.  127];  Sangamon 
Coal  Min.  Co.  v.  Richardson,  33  111.  App.  277; 
Peck  v.  Coalfield  Coal  Co.,  11  111.  App.  88. 

3.  Paid-up  Share  Issued  on  Payment  of  Less 
than  Par  Value.  —  Gasch  v.  World's  Fair  Ex- 
cursion, etc.,  Co.,  59  111.  App.  3gt,  affirmed 
162  111.  402. 

Shares  Fraudulently  Issued  as  Paid  Up.  —  In 
Streator  Reclining  Car  Seat  Co.  v.  Rankin,  45 
111.  App.  226,  the  question  whether  the  liability 
of  a  shareholder  to  creditors  where  shares 
have  been  fraudulently  issued  as  paid  up  can 
be  reached  by  garnishment  was  left  undecided. 

4.  Subscriber  to  Bond  of  Corporation  —  Liability 
as  Garnishee.  —  Davis  v.  Montgomery  Furnace, 
etc.,  Co.,  IOI  Ala.  127,  reaffirmed  sub  nom. 
Joseph  v.  Davis,  (Ala.  1892)  10  So.  Rep.  830. 
See  also  Curry  v.  Woodward.  53  Ala.  372. 

5.  Corporate  Property  in  Possession  of  Stock- 
holder.—  H ughes  v.  Oregonian  R.  Co..  11  Ore- 
gon 158. 

6.  Private  Property  of  Municipality  Subject  to 
Execution. —  Birmingham  v.  Ramsey,  63  Ala. 
352;  Holladay  v.  Frisbie,  15  Cal.  630:  Daven- 
port v.  Peoria  M.  &  F.  Ins.  Co.,  17  Iowa  276; 
New  Orleans  v.  Home  Mut.  Ins.  Co.,  23  La. 
Ann.  61. 

7.  Private  Indebtedness  to  Municipality  Held 
Garnishable.  —  Murphree  v.  Mobile,  108  Ala. 
663;  Municipality  No.  3  v.  Hart,  6  La.  Ann. 
570;  Brown  v.  Gates,  15  W.  Va.  131.  See  also 
Bray  i\  Wallingford,  20  Conn.  416;  Ocean  Ins. 
Co.  v.  Portsmouth  Marine  R.  Co.,  3  Met. 
(Mass.)  420. 


Proceeds  of  Lands  Not  Used  for  Municipal 
Purposes.  —  In  Murphree  v.  Mobile,  108  Ala. 
663,  it  was  held  that  where  land  owned  by  the 
city,  but  not  used  for  municipal  purposes,  was 
sold,  the  purchase  price  received  therefor  and 
deposited  in  a  bank  was  subject  to  garnish- 
ment at  the  suit  of  creditors  of  the  city. 

Loans  by  County  of  Taxes  Collected  to  Pay  In- 
terest on  Bonds.  —  A  county  levied  and  collec  ted 
taxes  for  the  purpose  of  paying  interest  on  its 
bonds.  Litigation  as  to  the  validity  of  the 
bonds  was  pending,  and  by  a  legislative  enact- 
ment the  county  was  authorized  to  lend  the 
fund  collected.  A  loan  was  made  to  A  for 
four  years.  The  act  did  not  specify  the  time 
for  which  loans  might  be  made.  Before  the 
expiration  of  the  four  years  B  recovered  a 
judgment  against  the  county,  and  summoned 
A  as  garnishee,  who  contended  that  his  debt 
to  the  county  was  not  yet  due.  It  was  held 
that  the  county  was  without  authority  so  to 
lend  the  fund  as  io  deprive  iiself  of  the  power 
to  resume  possession  of  it  at  once,  and  that  A 
was  chargeable  with  knowledge  of  such  want 
of  authority,  and  was  therefore  chargeable  as 
garnishee.  George  v.  Ralls  County,  3  Mc- 
Crary  (U.  S.1  181. 

8.  Revenues  of  Municipality  Not  Subject  to  Gar- 
nishment. —  Canada  Permanent  Loan,  etc.,  Co. 
v.  School  Dist.,  9  Manitoba  331;  Hitchcock  ?•. 
Galveston  Wharf  Co.,  50  Fed.  Rep.  263;  Un- 
derbill z>.  Calhoun,  63  Ala.  216  [overruling 
Smoot  v.  Hart,  33  Ala.  69];  Feishel  v.  High- 
tower,  62  Ga.  324;  Droz  v.  East  Baton 
Rouge,  36  La.  Ann.  340;  Railroad  Co.  v. 
Municipality,  7  La.  Ann.  148;  Municipality 
No.  3  v.  Hart,  6  La.  Ann.  570;  Egerton  v. 
Third  Municipality,  1  La.  Ann.  435;  Moore  '<,. 
Chattanooga,  8  Heisk.  (Tenn.)  850;  Brown 
v.  Gates,  15  W.  Va.  131. 

Perpetual  Ground  Eents.  —  In  Railroad  Co. 
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Such  revenues  being  necessary  to  enable  the  corporations  to  exercise  their 
government  duties,  the  object  of  their  creation,  if  they  were  to  be  deprived  of 
their  regular  source  of  revenue  they  would  practically  be  destroyed  and  the 
only  object  of  their  creation  thwarted. 

/.  Indebtedness  to  Decedents'  Estates.  —  The  statutes  in  practically 
all  jurisdictions,  aside  from  providing  special  proceedings  for  the  determination 
and  enforcement  of  claims  against  decedents'  estates,  also  direct  that  in  the 
distribution  of  such  estates  certain  preferences  are  to  be  given  ;  and  it  has 
been  held  that  a  debtor  of  an  estate  cannot  be  charged  as  garnishee  at  the  suit 
of  creditors  of  the  estate,  as  such  a  course  would  be  contrary  to  the  policy  of 
the  law  in  regard  to  the  distribution  of  such  estates  and  the  duties  of  executors 
or  administrators.1 

m.  Indebtedness  Owing  from  Decedents'  Estates,  Legacies,  and 
Distributive  Shares.  —  The  question  whether  an  indebtedness  owing  from 
a  decedent's  estate,  a  legacy,  or  a  distributive  share  in  such  an  estate  may  be 
reached  by  garnishment  depends  upon  the  question  whether  or  not  an  executor 
or  administrator  is,  by  reason  of  his  office,  exempt  from  being  summoned 
as  a  garnishee;  and  where  an  executor  or  administrator  can  be  so  sum- 
moned, the  interest  of  a  creditor  of  the  estate a  or  of  a  legatee 3  or  a 


Municipality,  7  La.  Ann.  148,  it  was  held  that 
perpetual  ground  rents  created  and  intended 
by  the  legislature  to  form  part  of  the  perma- 
nent revenue  of  the  city  to  enable  it  to  exer- 
cise its  municipal  powers  of  police  and  local 
government  could  not  be  sold  on  execution 
against  the  corporation. 

Fines  Recovered.  —  In  Municipality  No.  3*. 
Hart,  6  La.  Ann.  570,  it  was  held  that  a  judg- 
ment in  favor  of  a  municipal  corporation  for 
a  fine  incurred  for  violation  of  a  municipal 
ordinance  could  not  be  reached  by  garnish- 
ment. 

Insurance  on  Schoolhouse.  —  Public  houses 
owned  by  municipalities  not  being  subject  to 
levy  and  sale  on  execution,  it  has  been  held 
that  if  they  are  destroyed  by  fire  the  insurance 
thereon  cannot  be  reached  by  garnishment  by 
a  judgment  creditor  of  the  municipality. 
Fleishel  v.  Hightower,  62  Ga.  324. 

Bates  or  Taxes  Imposed  for  School  Purposes 
upon  lands  within  a  school  district  do  not  con- 
stitute a  debt,  obligation,  or  liability  of  the 
landowner  to  the  district  which  can  be  attached 
to  answer  a  claim  against  the  district  under 
Rev.  Stat.  Manitoba,  c.  64,  §  8,  providing  that 
"  all  debts,  obligations,  or  liabilities  due, 
owing,  payable,  or  accruing  due  to  the  de- 
fendant or  judgment  debtor,"  may  be  at- 
tached. Canada  Permanent  Loan,  etc.,  Co. 
v.  School  Dist.,  9  Manitoba  331. 

Note  Given  in  Payment  of  Taxes  and  Recovery 
of  Judgment  Thereon.  —  A  party  indebted  to  a 
municipal  corporation  for  unpaid  taxes  cannot 
be  garnished  by  a  judgment  creditor  of  the 
corporation,  even  though  he  has  given  his  note 
therefor,  on  which  judgment  has  been  recov- 
ered.   Underbill  v.  Calhoun,  63  Ala.  216. 

1.  Indebtedness  to  Decedsnts'  Estates  Not  Gar- 
nishable.  —  Marvel  v.  Houston,  2  Harr.  (Del.) 
349;  Peacock  v.  Wildes,  8  N.  J.  L.  179;  Mc- 
Coombe  v.  Dunch,  2  Dall.  (Pa.)  73;  Harts- 
hornet.  Henderson,  3  Clark  (Pa.)  511,  6  Pa.  L. 
J.  192;  Heermans  v.  Griffin,  3  Luz.  Leg.  Reg. 
(Pa.)  223;  Gottshall  v.  Knipe,  (C.  PI.)  8  Kulp 
(Pa.)  73,  16  Pa.  Co.  Ct.  543;  Bryant  v.  Fussel, 
11  R.  I.  286.    But  see  Geiger  v.  McLin,  78  Ky. 


232;  Curie  v.  Jones,  (Ky.  1897)  38  S.  W.  Rep. 
677;  Harmon  v.  Osgood,  151  Mass.  501. 

Decedent  Jointly  Liable  with  Another.  —  In 
Rawson  v.  Cockran,  17  Ga.  80,  which  was  a 
suit  on  a  promissory  note  given  jointly  by 
two,  both  of  the  makers  being  served  and 
sued,  it  was  held  that  where  one  of  them  died 
before  judgment,  if  the  process  of  garnish- 
ment could  issue  against  the  joint  debtors  of 
the  defendants  at  all,  which  was  not  decided, 
it  could  not  issue  unless  the  estate  of  the  de- 
ceased person  was  represented  or  such  other 
proceedings  were  had  as  would  disconnect  the 
estate  of  the  deceased  defendant  from  the  ac- 
tion. 

2.  Indebtedness  Owing  by  Estate  Held  Subject 
to  Garnishment.  —  Boston  Bank  v.  Minot,  3 
Met.  (Mass.)  507;  Holman  v.  Fisher,  49  Miss. 
472;  Chambers  v.  Baugh,  26  Pa.  St.  105. 

In  Commercial  Bank  v.  Neally,  39  Me.  403, 
it  was  held  under  a  statute  which  forbids  the 
summoning  of  one  as  trustee,  in  respect  of  a 
negotiable  note  made  by  him,  that  an  admin- 
istrator could  not  be  charged  on  account  of  the 
liability  of  the  estate  on  a  negotiable  note. 

A  Debt  Due  to  the  Defendant  from  an  Insolvent 
Estate  may  be  attached  before  the  final  settle- 
ment of  the  executors'  account.  Chambers  v. 
Baugh,  26  Pa.  St.  105. 

Effect  of  Statute  Prohibiting  Suit  Against  In- 
solvent Estates.  —  The  distributive  share  of  the 
creditor  of  an  insolvent  estate  can  be  gar- 
nished; and  such  proceeding  does  not  come 
within  the  intendment  and  reason  of  the  stat- 
ute prohibiting  suits  against  insolvent  estates. 
Holman  v.  Fisher,  49  Miss.  472. 

3.  Legacies  Held  Subject  to  Garnishment.  — 
Johnes  v.  Jackson,  67  Conn.  81;  Cummings  v. 
Garvin,  65  Me.  301;  Gochenaur  v.  Hostetter, 
18  Pa.  St.  414;  Purves  v.  Lex,  19  W.  N.  C. 
(Pa.)  392. 

The  Words  "Effects  and  Credits,"  as  used  in 
the  Maine  trustee  writs,  are  sufficient  to 
authorize  the  attachment  of  a  legacy  in  the 
hands  of  an  executor  or  administrator.  Cum- 
mings v.  Garvin,  65  Me.  301,  construing  Rev. 
Stat.  Me.,  c.  86,  §  36. 
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distributee 1  may  be  reached  by  garnishment.  In  some  cases  it  has  been 
sought,  but  without  avail,  to  exempt  the  interest  of  a  creditor  of  the  estate, 
a  legatee,  or  a  distributee,  from  garnishment,  on  the  ground  that  their  claims 
were  contingent  until  the  amounts  of  their  shares  were  ascertained.*  The 
question  as  to  whether  an  executor  or  administrator  can  be  summoned  as 
a  garnishee  will  be  found  treated  in  another  part  of  this  title.3 

Garnishment  Must  Be  Against  Executor  to  Keach  Interest  of  Legatee  or  Distributee.  —  The 
interest  of  a  legatee  or  distributee  can,  as  a  general  rule,  be  reached  only  by 
garnishment  served  upon  the  executor  or  administrator,  and  not  by  serving 
such  process  upon  third  persons  indebted  to  the  estate,  or  having  assets  of  the 
estate  in  their  possession.4  In  some  cases,  however,  such  interest  may  be 
reached  by  garnishment  against  the  latter.5 

n.  Assumption  of  or  Agreement  by  Garnishee  to  Pay  Debt  Owing 
BY  ANOTHER  —  (i)  Garnishment  by  Creditors  of  Original  Creditor.  —  If  one 
contracts  for  a  good  consideration,  received  at  the  time  from  the  precedent 


Legacy  Payable  to  Executor.  —  In  Zimmerman 
v.  Briner,  50  J 'a.  St.  535,  it  was  held  that  a 
legacy  to  one  of  two  executors,  payable  out  of 
real  estate  to  be  sold  after  the  death  of  the 
testator's  widow,  might  be  attached  in  their 
hands. 

Before  Probate  of  Will. —  In  Johnes  v.  Jack- 
son, 67  Conn.  81,  it  was  held  that  service  of 
foreign  attachment,  in  accordance  with  Gen. 
Stat.  Conn.  (1888),  §  1231,  made  upon  an  ex- 
ecutor of  a  will  before  the  probate  thereof, 
was  effectual  in  securing  the  debt,  legacy,  or 
distributive  share  due  the  principal  defendant, 
but  that  judgment  on  scire  facias  following 
such  attachment  could  not  be  rendered  against 
the  executor  before  the  time  when  it  became 
his  duty  to  deliver  to  the  legatee  the  legacy  or 
distributive  share  thus  attached. 

1.  Distributive  Shares  Held  Subject  to  Garnish- 
ment.—  Egbert  v.  Hawk,  12  N.  J.  Eq  80; 
Brady  v.  Grant,  n  Pa.  St.  361;  Baldy  v. 
Brady,  15  Pa.  St.  103;  Gochenaur  v.  Hostet- 
ter,  18  Pa.  St.  414. 

Proceeds  of  Real  Estate.  —  An  heir's  share  of 
the  proceeds  of  an  executor's  sale  of  lands  un- 
der a  will  may  be  attached.  Egbert  v.  Hawk, 
12  N.  J.  Eq.  80. 

As  Soon  as  an  Administrator  Qualifies,  a  dis- 
tributive share  of  the  estate  in  his  hands  may 
be  attached  by  trustee  process;  and  the  lien 
takes  effect  from  the  service  of  the  process, 
and  reaches  the  whole  interest  of  the  debtor  in 
the  personal  estate  that  may  eventually  come 
into  the  administrator's  hands.  Mechanics' 
Sav.  Bank  v.  Waite,  150  Mass.  234. 

Judgment  Before  Settlement  of  Estate.  —  Where 
the  estate  is  ample,  a  distributive  share  may 
be  attached  before  settlement,  and  judgment 
had  against  the  administrators  as  garnishees. 
Lorenz  v.  King,  38  Pa.  St.  93. 

The  Commissions  of  an  Executor  cannot  be  at- 
tached by  a  creditor,  either  in  his  own  hands 
or  in  those  of  his  co-executors.  Adams's 
Appeal,  47  Pa.  St.  Q4. 

2.  Interest  of  Creditor  of  Estate  Not  Contingent. 
—  Boston  Bank  v.  Minot,  3  Met.  (Mass.)  507; 
Holbrook  v.  Waters,  19  Pick  (Mass.)  354; 
Wheeler  v.  Bowen,  20  Pick.  (Mass.)  563. 

3.  See  infra,  this  title,  Who  May  Be  Sum 
moned  as  Garnishee. 

4.  Representative  of  Estate  Must  Be  Made  Gar- 
nishee. —  In  Chester  Bank  v.  Ralston,  7  Pa.  St. 
482,  it  was  held  that  a  debt  due  to  an  adminis- 
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trator  who  was  himself  sole  distributee  could 
not  be  attached  prior  to  the  settlement  of  his 
account. 

Promissory  notes  payable  to  a  debtor  as 
trustee,  and  belonging  to  him  as  executor  and 
trustee  of  an  estate  to  which  distribution  is  not 
ordered,  are  not  subject  to  attachment  on  a 
claim  against  him  personally,  although  he  is 
one  of  several  devisees  of  the  estate,  and  his 
share  upon  division  would  be  greater  than  the 
amount  of  the  notes.  Glidden,  etc.,  Varnish 
Co.  v.  Joy,  8  Ohio  Cir.  Ct.  157,  4  Ohio  Cir. 
Dec.  323. 

In  Simmons  v.  Carmichael,  (Tex.  Civ.  App. 
1894)  28  S.  W.  Rep.  6go,  however,  it  was  held 
that  the  plaintiff  was  entitled  to  judgment 
against  the  garnishee  though  the  evidence 
showed  that  the  indebtedness  of  the  garnishee 
to  the  principal  defendant  was  as  heir  of  the 
garnishee's  deceased  wife. 

Distributive  Share  of  Defendant  Placed  in  De- 
posit.—  Pub.  Slat.  Mass.  (1882),  c.  144,  §  16, 
provides  that  if,  after  a  probate  decree  for  the 
distribution  of  a  decedent's  estate  has  been 
made,  any  sum  ordered  to  be  paid  to  those  in- 
terested in  the  estate  shall  remain  for  six 
months  unclaimed,  the  administrator  "  may 
deposit  it  in  some  savings  bank  or  other  like 
institution,  or  invest  it  in  bank  slock  or  other 
stocks,  as  the  probate  couit  may  direct, ,:  in 
the  name  of  the  judge  of  probate,  to  accumu- 
late for  the  benefit  of  the  person  entitled 
thereto.  It  was  held  that  where  sums  ate  so 
deposited,  the  depositary  cannot  be  charged 
as  garnishee  therefor,  as  the  probate  judge  is 
the  only  person  entitled  to  pass  upon  ihe  right 
of  persons  to  funds  so  deposited.  Chase  v. 
Thompson,  153  Mass.  14. 

5.  Brady  v.  Grant,  11  Pa.  St.  361;  Baldy  v. 
Brady,  15  Pa.  St.  103. 

In  Brady  v.  Grant,  11  Pa.  St.  361,  it  was 
held  that  where  there  are  no  debts  of  the 
estate,  the  creditor  of  a  legatee  may  attach  his 
interest  in  the  purchase  money  of  land  sold  by 
the  administrator  with  the  will  annexed. 

A  debt  owing  to  a  testator,  for  which  the 
executor,  who  is  also  residuary  legatee,  has 
taken  a  note  in  his  own  name,  may  be  attached 
by  a  creditor  of  the  execu  ir,  many  years  hav- 
ing elapsed  since  the  death  of  the  testator,  and 
there  being  abundance  of  assets.  Ross  v. 
Cowden,  7  W.  &  S.  (Pa.)  376. 

Recognizance  in  Orphans'  Court.  —  And  in 
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debtor,  to  pay  the  debt  of  another,  and  the  creditor,  in  consideration  of  such 
undertaking,  discharges  such  precedent  debtor  and  accepts  such  undertaking 
in  place  of  the  old  debt,  the  party  so  contracting  will  become  the  debtor  and 
will  be  chargeable  as  the  trustee  of  the  original  creditor.1  If,  however,  in 
such  a  case,  the  original  creditor  does  not  accept  as  his  debtor  the  person  so 
contracting,  he  cannot  be  charged  as  garnishee.* 

(2)  Garnishment  by  Creditors  of  Original  Debtor.  —  Where  a  person  agrees 
for  a  valuable  consideration  to  pay  certain  debts  of  another  he  cannot  be  gar- 
nished by  other  creditors  of  the  latter,  on  garnishment  sued  out  before  the 
acceptance  by  the  creditors  in  whose  favor  such  promise  was  made,  and  the 
money  promised  to  be  paid  intercepted  as  the  money  of  the  original  debtor;3 
but  the  creditors  in  whose  favor  such  promise  was  made  may  charge  the 
promisor  as  garnishee  to  the  extent  of  the  amount  to  be  paid  to  him.4 

0.  Wages  of  Minor  —  Garnishment  by  Creditors  of  Parent.  —  At 
common  law  the  father  is  entitled  to  receive  and  recover  indebtedness  owing 
for  the  services  of  his  minor  children,  and  it  would  therefore  seem  that  a  per- 
son indebted  for  services  rendered  by  a  minor  could  be  charged  as  trustee  in  a 
suit  by  creditors  of  the  father  of  such  minor,5  though  the  contrary  has  been 
held6 


Crawford  v.  Elliott,  1  Houst.  (Del.)  465,  it  was 
held  that  the  interest  or  share  of  an  heir  at  law 
in  a  recognizance  in  the  Orphans'  Court  is 
liable  to  attachment,  laid  in  the  hands  of  the 
recognizor. 

1.  Agreement  by  Garnishee  to  Pay  Debt  Owing 
by  Another  to  Defendant.  —  Head  v.  Richardson, 
16  N.  H.  454;  Spring  v.  Ayer,  23  Vt.  516. 

Debt  Assumed  After  Service  of  Trustee  Process. 
—  After  the  service  of  the  trustee  process  the 
trustee  agreed  to  pay  to  the  principal  defend- 
ant the  amount  of  a  debt  which  was  due  from 
the  trustee  to  a  third  person,  such  third  person 
being  indebted  in  the  same  amount  to  the 
principal  defendant,  and  thereupon  the  trustee 
executed  and  delivered  to  the  principal  de- 
fendant a  promissory  note  for  the  amount, 
which  he  soon  afterwards  paid.  It  was  held 
that  the  legal  effect  of  this  transaction  was  that 
the  funis  of  the  princ'pal  defendant  came  to 
the  hands  and  possession  of  the  trustee  after 
the  service  of  the  trustee  process  upon  him, 
within  the  meaning  of  the  Vermont  statute,  and 
that  he  was  therefore  chargeable  as  trustee 
for  ihe  amount.    Spring  v.  Ayer,  23  Vt.  516. 

2.  Before  Acceptance  of  Garnishee  as  Debtor  by 
Defendant.  —  Hartman  v.  Olvera,  54  Cal.  61; 
Burnham  v.  Beal,  14  Allen  (Mass.)  217;  Edler 
v.  Hasche,  67  Wis.  653. 

In  Red  v.  Powers,  69  Miss.  242,  however,  it 
was  held  that  one  who  had  accepted  the  pro- 
visions in  his  favor  of  a  will  containing  a  re- 
quest that  he  pay  an  annuity  to  a  third  person 
was  garnishable  for  the  amount  thereof  at  the 
suit  of  a  creditor  of  the  annuitant. 

Assumption  of  Mortgage  Debt  by  Purchaser  of 
Mortgaged  Premises.  —  The  men;  promise  of  a 
purchaser  of  mortgaged  premises  to  pay  the 
mortgage  debt  does  not  create  such  an  in- 
debtedness from  him  to  the  mortgagee  as  will 
be  subject  to  garnishment  by  a  creditor  of  the 
latter,  where  the  mortgagee  has  not  accepted 
him  as  debtor.  Edler  v.  Hasche,  67  Wis.  653. 
See  also  Hartman  v.  Olvera,  54  Cal.  61. 

3.  Coleman  v.  Hatcher,  77  Ala.  217;  Mer- 
chants', etc..  Bank  v.  Coleman,  81  Ala.  170; 
Brown  v.  Hartmann,  etc.,  Brewing  Co.,  (Del. 
1898)40  Atl.  Rep.  60;  Chapin  v.  Jackson,  45 
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Ind.  153;  Rickman  v.  Miller,  39  Kan.  362; 
Baker  v.  Eglin,  11  Oregon  333;  Claflin  v.  Kim- 
ball, 52  Vt.  6. 

Where  the  Buyer  of  Goods  Agrees  at  the  Time 
of  the  Purchase  to  Pay  by  Satisfying  Debts  d  ue 
from  the  seller  to  A,  a  creditor  of  the  seller 
cannot,  by  garnishment  sued  out  before  A's 
acceptance  of  the  promise,  intercept  the  money 
as  that  of  the  seller.  Coleman  v.  Hatcher,  77 
Ala.  217. 

Where  the  vendees,  as  a  condition  precedent 
and  as  a  part  of  the  consideration,  agree  that 
they  will  pay  a  debt  of  their  vendor,  such 
agreement  makes  them  the  debtors  of  the  party 
holding  such  claim,  and  not  the  agents  merely 
of  their  grantor  for  its  payment.  It  is  there- 
fore no  defense,  in  a  suit  by  the  creditor,  that 
such  debtors  have  been  seived  with  notice  of 
garnishment  by  other  creditors  of  their  ven- 
dor.   Rickman  v.  Miller,  3g  Kan.  362. 

In  Elmer  v.  Welch,  47  Conn.  56,  A  bought 
of  B  land  on  which  was  a  mortgage  to  secure 
a  note  of  B  on  demand  which  had  run  for  two 
years.  A,  in  his  contract  with  B,  assumed  and 
agreed  to  pay  this  debt.  It  was  held  that  he 
was  not  liable  to  another  creditor  of  B  in  pro- 
cess of  foreign  attachment,  no  demand  having 
been  made,  nor  anything  paid,  since  the  debt 
was  assumed.  See  also  Brown  v.  Hartmann, 
etc.,  Brewing  Co.,  (Del.  1898)  40  Atl.  Rep.  60. 

4.  Garnishment  by  Creditors  of  Promisee.  — 
Martin  v.  Copeland,  77  Ga.  374;  Chapman  v. 
Mears,  56  Vt.  389;  Greene,  etc.,  Co.  v.  Rem- 
ington, 72  Wis.  648.  See  also  Plattsburgh 
Fir<u  Nat.  Bank  v.  Brainerd,  28  Fed.  Rep.  917. 

Illustration.  —  A  conveyed  certain  property  to 
B  in  consideration  of  which  B  promised  to  pay 
A's  debts,  among  which  was  the  plaintiff's 
claim.  It  was  held  that  B  was  chargeable  as 
trustee  in  an  action  against  A.  Chapman  v. 
Mears.  56  Vt.  3S9. 

5.  Wages  of  Minor  Held  Garnishable  by  Father's 
Creditors.  —  Donegan  v.  Davis,  66  Ala.  362; 
Tearney  v.  Fleming,  48  111.  App.  507.  See 
also  the  title  Parent  and  Child. 

6.  Wages  Owing  Child  Held  Not  Garnishable  by 
Creditors  of  Father. —  Frost  v.  Brown,  Smith 
(N.  H.)  113. 
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Emancipation  of  Minor. — -A  father  may,  however,  emancipate  his  children,  or 
relinquish  his  right  to  their  services  and  permit  them  to  receive  payment 
therefor  for  their  own  use;  and  in  such  a  case  he  cannot  recover  for  the  value 
of  services  rendered  by  them,  and  a  fortiori  the  employer  cannot  be  charged  as 
garnishee  or  trustee  at  the  suit  of  creditors  of  the  father.1  The  question  as  to 
what  constitutes  the  emancipation  of  a  child  or  the  relinquishment  by  the  father 
of  his  earnings  in  favor  of  the  child  will  be  found  discussed  under  another  title.2 

Statutory  Provisions.  —  In  a  number  of  states  it  is  expressly  provided  that  no 
person  shall  be  charged  as  trustee  on  account  of  any  moneys  or  credits  due 
for  the  wages  or  the  personal  labor  or  services  of  the  minor  children  of  the 
defendant.3 

p.  Indebtedness  to  Wife  —  Garnishment  by  Creditors  of  Husband 
—  In  General. — At  common  law  the  personal  property  of  the  wife  in  possession 
vested  absolutely  in  the  husband,  and  he  alone  had  power,  during  his  life,  to 
recover  possession  of  property  not  in  possession  or  to  enforce  payment  of  or 
discharge  indebtedness  to  the  wife  ;  and  it  has  therefore  been  held  that  such 
property  or  indebtedness  may  be  reached  by  garnishment  by  creditors  of  the 
husband.4    In  some  jurisdictions,  however,  the  statutes  expressly  provide  that 


1.  Emancipation  of  Minor!  —  Lyon  v.  Boiling, 

14  Ala.  753,  48  Am.  Dec.  122;  Donegan  v. 
Davis,  66  Ala.  362;  Tearney  7/.  Fleming,  48 
111.  App.  507;  Benson  v.  Remington,  2  Mass. 
113;  Whiting  v.  Earle,  3  Pick.  (Mass.)  201, 

15  Am.  Dec.  207;  Nightingale  v.  Withington, 
15  Mass.  272,  8  Am.  Dec.  101;  Manchester  v. 
Smith,  12  Pick.  (Mass.)  113;  Shortel  v.  Young, 
23  Neb.  408;  Johnson  v.  Silsbee,  49  N.  H.  543; 
Bray  v.  Wheeler.  29  Vt.  514. 

Implied  Assent  that  Son  Shall  Have  His  Earn- 
ings.—Where  a  minor  son  makes  a  contract 
for  services  on  his  own  account  and  his  father 
knows  of  it  and  makes  no  objection  there  is  an 
implied  assent  that  the  son  shall  have  his  earn- 
ings, so  that  unless  there  is  a  design  to 
defraud  the  father's  creditors,  the  son's  em- 
ployer will  not  be  liable  under  a  process  of 
foreign  attachment  as  the  father's  trustee. 
Whiting  v.  Earle,  3  Pick.  (Mass.)  201,  15  Am. 
Dec.  207. 

Validity  of  Relinquishment  of  Child's  Earnings 
as  Against  Creditor  of  Parent.  —  In  Johnson  v. 
Silsbee,  49  N.  H.  543,  it  was  held  that  the  re- 
linquishment by  a  father  to  his  minor  child  of 
the  right  to  the  future  earnings  of  the  child 
was  valid  as  against  existing  creditors  of  the 
father.  See  also  Atwood  v.  Holcomb,  39 
Conn.  270,  12  Am.  Rep.  386;  Lord  v.  Poor,  23 
Me.  569;  Clemens  v.  Brillhart,  17  Neb.  335; 
Shortel  v.  Young,  23  Neb.  408;  Dierker  v. 
Hess,  54  Mo.  246;  Wambold  v.  Vick,  50  Wis. 
456. 

For  a  Full  Discussion  of  this  question,  see  the 

title  Fraudulent  Sales  and  Conveyances, 
ante,  p.  210. 

2.  What  Constitutes  Emancipation  of  Child.  — 
See  the  title  Parent  and  Child. 

3.  Statutory  Provisions.  —  See   for  example 
Pub.  Stat.  Mass.  (1882),  c.  183,  §29;  Rev.  Stat 
Me.  (1883),  c.  86,  §  55,  subdiv.  6;  Pub.  Stat.  N 
H.  (1891),  c.  245,  §  20,  subdiv.  3;  Gen.  Stat 
Conn.  (1888),  §  1231. 

4.  Indebtedness  to  Wife  —  Garnishable  by  Cred 
itors  of  Husband.  —  Johnson  v.  Fleetwood 
Harr.  (Hel.)  442;  Babb  v.  Elliott,  4  Harr 
(Del.)  466;  Clark  v.  Viles.  32  Me.  32;  Bradbury 
v.  Andrews.  37  Me.  199;  Ames  v.  Chew, 
5  Met.  (Mass.)  320;  Shuttles  worth  v,  Noyes,  8 


Mass.  229;  Holbrook  v.  Waters,  19  Pick.  (Mass.) 
354;  Hayward  v.  Hayward,  20  Pick.  (Mass.) 
517;  Wheeler  v.  Bowen,  20  Pick.  (Mass.)  563. 
Compare  Himstedt  v.  German  Bank,  46  Ark. 
537;  Hoyt  v.  White,  46  N.  H.  45;  Way  v. 
Pierce,  51  Vt.  326. 

Note  Payable  to  Wife. —  In  Shuttlesworth  v. 
Noyes,  8  Mass.  229,  the  maker  of  a  note  pay. 
able  to  the  wife,  the  consideration  of  which 
was  partly  a  debt  due  to  the  wife  before  her 
marriage  and  paitly  a  sum  arising  on  the  dis- 
tribution of  the  estate  of  her  deceased  father, 
was  held  chargeable  as  garnishee  in  an  action 
by  creditors  of  the  husband. 

Indebtedness  Owing  from  Boarders  Kept  by 
Wife. —  In  Dawes  v.  Rodier,  125  Mass.  421,  it 
was  held  that  where  a  married  woman  carries 
on  the  business  of  keeping  a  boarding  house, 
the  debts  due  to  her  for  board  are  a  part  of  the 
property  employed  in  the  business,  within  the 
meaning  of  the  Massachusetts  statute  of  1862, 
c.  198,  §  1,  and  if  she  fails  to  file  the  certificate 
required  by  that  statute  such  debts  are  liable 
to  a  trustee  process  at  the  suit  of  creditors  of 
her  husband.  See  also  Chapman  v.  Briggs,  II 
Allen  (Mass.)  546. 

The  Wife's  Earnings  Are  Liable  to  be  reached 
by  the  process  of  foreign  attachment  at  a  suit 
by  a  creditor  of  her  husband.  Bradbury  v. 
Andrews,  37  Me.  199. 

Legacy  Accruing  to  Wife  During  Coverture.  — 
In  Holbrook  v.  Waters,  19  Pick.  (Mass.)  354,  it 
was  held  that  the  interest  of  a  husband  in  a 
legacy  accruing  to  his  wife  during  the  cover- 
ture was  subject  to  be  attached  on  the  hands 
of  the  executor  by  trustee  process  at  a  suit  by 
a  creditor  of  the  husband. 

Wife's  Distributive  Share. — In  Wheeler  v. 
Bowen,  20  Pick.  (Mass.)  563,  it  was  held  that 
ihe  interest  of  a  husband  in  his  wife's  distribu- 
tive share  in  an  intestate's  estate  was  subject 
10  be  attached  in  the  hands  of  ihe  administrator 
by  trustee  process  at  a  suil  by  a  creditor  of 
the  husbind. 

A  Wife's  Interest  in  a  Recognizance  in  the 
Orphans'  Court  on  the   acceptance   of  real 
estate,  may  be  attached  for  the  debt  of  her 
husband.    Babb  v.  Elliott,  4  Harr.  (Del.)  466. 
Wife  Living  Separate  from  Her  Husband.  —  In 
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no  person  shall  be  charged  as  trustee  of  the  husband  on  account  of  the  per- 
sonal services  or  earnings  of  his  wife.1 

Wife's  Separate  Property.  —  Over  the  separate  property  of  a  married  woman, 
whether  equitable  or  statutory,  the  husband  has  no  control,  and  therefore  it 
cannot  be  reached  by  garnishment  at  the  suit  of  creditors  of  the  husband.2 

q.  Indebtedness  Secured  by  Collaterals  or  Liens. —  Indebtedness, 
though  secured  by  collaterals,  mortgages,  or  liens  on  property  in  the  hands  of 
the  debtor,  may  be  reached  by  garnishment.3 

r.  Wages  Payable  in  Advance.  —  It  is  competent  for  persons,  when 
contracting  for  personal  services  to  be  rendered  by  the  one  to  the  other,  to 
stipulate  for  the  payment  of  wages  in  advance,  weekly,  monthly,  or  for  any 
other  reasonable  time,  and  such  agreement  being  bona  fide  and  free  from  any 
fraudulent  collusion,  it  will  be  upheld  as  against  the  claims  of  creditors  of  the 
employee,  and  if  carried  out  no  indebtedness  arises  in  favor  of  the  employee 
which  can  be  reached  by  garnishment.'4    What  will  constitute  fraudulent  col- 


Ames  v.  Chew,  5  Met.  (Mass.)  320,  it  was  held 
that  money  deposited  in  bank  by  a  married 
woman  who,  with  her  husband's  consent,  lived 
separate  from  him  and  was  not  supported  by 
him  was  subject  to  trustee  process  in  a  suit 
by  a  creditor  of  the  husband,  though  the 
money  was  deposited  in  the  name  of  the  wife 
and  the  husband  made  no  attempt  to  obtain 
possession  of  it.  It  was  also  held  in  this  case 
that  an  indebtedness  to  the  wife  was  subject 
to  trustee  process  by  the  creditors  of  the  hus- 
band though  after  service  of  process  the  wife 
obtained  a  decree  of  divorce  from  bed  and 
board  for  a  cause  that  existed  before  such  pro- 
cess was  served. 

Personal  Property  Inherited  by  the  Wife  During 
Coverture  After  a  Decree  of  Distribution  made  by 
the  probate  court  was  held  liable  to  attachment 
by  trustee  process  in  the  hands  of  the  adminis- 
trator at  the  suit  of  the  husband's  creditors. 
Parks  v.  Cushman,  9  Vt.  320 

Where  the  Husband  Dies  Pending  an  Action  by 
His  Creditor  to  reach  by  trustee  process  an  in- 
debtedness to  his  wife,  the  trustee  should  be 
discharged,  as  the  wife's  right  of  survivorship 
is  not  divested  until  after  judgment.  Strong 
v.  Smith,  1  Met.  (Mass.)  476.  See  also  Babb 
v.  Elliott,  4  Hirr.  (Del.)  466. 

1.  Statutory  Exemptions  —  "  Personal  Services 
and  Earnings."  —  In  Hoyt  v.  White,  46  N.  H. 
45,  it  was  held  under  the  Ncio  Ha?npshire  stat- 
ute providing  that  no  person  summoned  as 
trustee  shall  be  charged  as  such  on  account  of 
the"  personal  services  and  earnings"  of  the 
wife  of  the  debtor,  that  a  person  indebted  for 
board  to  a  married  woman  carrying  on  a 
boarding  house  could  not  be  charged  as  trustee 
of  the  husband.  See  also  Heywood  v.  Brooks, 
47  N.  H.  231. 

Similar  statutes  will  be  found  in  a  number 
of  the  other  states.  See  for  example,  Pub. 
Stat.  Mass.  (1882),  c.  183,  §  29;  Rev.  Stat.  Me. 
(1883),  c.  86.  §  55,  subdiv.  6. 

2.  Wife's  Separate  Property  Not  Subject  to  Gar- 
nishment.—  Mivhew  v.  Paine,  42  Me.  296; 
Chapman  v.  Williams,  13  Gray  (Mass.)  416; 
Worthy  v.  Clapp,  99  Mass.  561;  Chick  v. 
Agnew,  in  Mass.  266.  See  also  Barker  v. 
Lynch,  75  Wis.  624.  And  see  the  title  Separate 
Property  (of  Married  Women). 

In  Mahoney  v.  Porter,  3  Cush.  (Mass.)  417, 
it  was  held  that  an  annuity  bequeathed  to  the 
sole  and  separate  use  of  a  married  woman  and 

14  C.  of  L. — 50  78; 


in  the  hands  of  a  trustee  to  be  paid  to  her  for 
that  purpose  could  not  be  reached  by  trustee 
process  at  the  suit  of  creditors  of  the  husband. 

In  Clough  v.  Russell,  55  N.  H.  279,  it  was 
held  that  the  transfer  by  a  husband  to  his  wife 
of  a  note  payable  to  him  or  order,  in  payment 
of  a  loan  previously  made  to  him  by  the  wife 
from  funds  which  she  held  as  her  own  in- 
dividual property  under  the  statute,  was  a 
valid  transaction,  so  that  the  maker  could  not 
afterwards  be  charged  as  trustee  of  the  hus- 
band on  account  of  such  note. 

3.  Indebtedness  Secured  by  Lien  or  Mortgage.  — 
McGurren  v.  Garrity,  68  Cal.  566;  Culver  v. 
Parish,  21  Conn.  408;  Greenman  v.  Fox,  54 
Ind.  267;  Courtney  v.  Carr,  6  Iowa  238;  Fowler 
v.  Doyle,  16  Iowa  534;  Dickinson  v.  Dickin- 
son, 59  Vt.  678;  Blaisdell  v.  Bowers,  40  Vu 
126. 

Assignment  of  Mortgage  as  Security.  —  Where 
C.  borrowed  money  of  J.,  for  which  he 
assigned  a  mortgage  held  by  him,  and  verb- 
ally promised  to  repay  the  money  and  interest 
unless  J.  should  receive  the  amount  from  the 
mortgaged  premises,  it  was  held  that  this 
made  C.  the  debtor  of  J.  and  therefore  liable 
as  his  trustee  to  the  amount  of  the  money  so 
promised.  Hills  v.  Eliot,  12  Mass.  26,  7  Am. 
Dec.  26. 

Indebtedness  Secured  by  Innkeeper's  Lien. — 
The  fact  that  an  innkeeper  has  a  lien  on  the 
baggage  of  his  guest  for  his  charges  will  not 
prevent  the  guest  from  Leing  garnished  as 
the  deblorof  the  innkeeper.  The  guest  could, 
by  paying  over  to  the  sheriff  the  amount  due, 
release  his  baggage  from  the  lien.  Caldwell 
v.  Stewart,  30  Iowa  379. 

4.  Wages  Payable  in  Advance — Alabama. — 
Alexander  v.  Pollock,  72  Ala.  137;  Archer  v. 
People's  Sav.  Bank,  88  Ala.  249;  Gray  v. 
Perry  Hardware  Co.,  ill  Ala.  532;  Steiner 
v.  Montgomery  Bank,  115  Ala.  575. 

Delaware.  —  Mines  v.  Pyle,  4  Houst.  (Del.) 
646. 

Georgia.  —  McKee  v.  Georgia  Cotton  Oil  Co., 
99  Ga.  107;  American  Nat.  Bankz\  Brunswick 
Light,  etc.,  Co.,  100  Ga.  92;  Hall  v.  Armour 
Packing  Co.,  102  Ga.  586;  Standard  Wagon 
Co.  v.  Lowry  94  Ga.  614. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Blagden, 
33  111.  App.  254. 

Kansas.  —  Phelps  v.  Atchison,  etc.,  R.  Co., 
28  Kan.  165. 
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lusion  within  the  rule  stated  above  is  not  clear,  because  the  cases  have  held 
almost  unanimously  that  an  employer  who  pays  wages  in  advance  under  an 
agreement  therefor  with  the  employee  is  not  chargeable  as  garnishee,1  even 
though  the  advance  payments  were  made  for  the  purpose  of  enabling  the 
employee  to  evade  garnishment  of  his  wages.3  But  the  payments  must  be 
made  at  the  times  stipulated,  and  if  any  instalment  remains  unpaid,  even  for 
one  day  after  that  time,  it  then  immediately  becomes  subject  to  garnishment.3 

s.  WAGES  OF  SEAMEN.  —  It  has  been  held  that  the  wages  of  seamen  cannot 
be  subjected  to  the  payment  of  claims  against  them  by  the  process  of  garnish- 
ment.   This  rule  was  based  on  the  maritime  law.4 

/.  Widow's  Allowance.  — A  widow's  allowance  adjudged  by  the  probate 
court  for  her  support  pending  the  settlement  of  her  husband's  estate  is  not 
subject  to  garnishment  in  the  hands  of  the  administrator  at  the  suit  of  the 
widow's  creditors.5 

u.  Salaries  of  Public  Officers.  — On  considerations  of  public  policy, 
salaries  of  officers,  state,  county,  and  municipal,  are  not  subject  to  garnish- 
ment.   This  subject  will  be  found  fully  discussed  in  another  title.6 

v.  Garnishable  Character  of  Debt  as  Determined  by  Time  of 
Service  of  Writ  or  Time  of  Answer.  —  The  decisions  as  to  whether 
the  garnishable  character  of  a  debt  is  to  be  determined  by  the  character  of  the 
debt  at  the  time  of  the  service  of  the  summons  of  garnishment  or  the  time  of 
the  answer  of  the  garnishee  are  conflicting,  owing  to  the  difference  in  the 


Massachusetts.  —  Callaghan  v.  Pocasset  Mfg. 
Co.,  119  Mass.  173. 

Missouri.  —  Reinhart  v.  Empire  Soap  Co.,  33 
Mo.  App.  24. 

Tennessee.  — Van  Vleet  v.  Stratton,  91  Tenn. 
473;  Capital  City  Bank  v.  Anderson  Transfer 
Co.,  (Tenn.  Ch.  1896)  36  S.  W.  Rep.  964. 

Vermont.  —  Worth ington  v.  Jones,  23  Vt. 
546- 

Creditors  of  Employer.  —  Where,  under  a  con- 
tract for  the  rendition  of  services  by  an  at- 
torney, payment  for  such  services  was  made 
in  advance,  it  was  held  that  the  money  so 
paid  to  the  attorney  could  not  be  reached  by 
creditors  of  the  client.  Boyd  v.  Brown,  120 
Ind.  393. 

1.  See  the  cases  cited  in  the  next  preceding 
note. 

2.  Payment  in  Advance  to  Avoid  Garnishment. 

—  Hall  v.  Armour  Packing  Co.,  102  Ga.  586; 
Chicago,  etc.,  R.  Co.  v.  Bhgden,  33  111.  App. 
254;  Van  Vleet  v.  Stratton,  91  Tenn.  473. 

To  the  Contrary  see  Spengler  v.  Kaufman,  46 
Mo.  App.  644. 

3.  Archer  v.  People's  Sav.  Bank,  88  Ala. 
249. 

In  Gray  v.  Perry  Hardware  Co.,  in  Ala. 
532,  the  defendant  was  under  contract  with  the 
garnishee  for  the  rendition  of  services  which 
were  to  be  paid  for  in  advance  on  the  first  day 
of  each  month.  No  payment  was  made  on  the 
first  of  a  month,  and  on  the  fifth  thereof  a  sum- 
mons of  garnishment  was  served  upon  the 
garnishee.  It  was  held  that  the  garnishee 
could  not,  after  the  service  of  such  summons, 
pay  the  wages  to  the  defendant  and  thereby 
escape  being  charged  as  garnishee. 

4.  Wages  of  Seamen.  —  "As  early  as  the  Con- 
solato  it  was  declared  that  against  the  wages 
of  the  seaman  no  creditor  of  the  ship,  nor  any 
other  person,  can  say  anything  or  do  anything-; 
for  the  seamen  must  have  their  wages  at  the 
place  where  the  master  has  promised  to  pay 


them.  Consolato  del  Mare,  c.  95;  2  Pard. 
Lois  Maritime  131.  It  was  not  to  be  expected 
that,  in  a  compilation  of  such  antiquity  as  the 
Consolato,  the  modern  proceeding  by  garnish- 
ment would  be  mentioned  in  terms.  But  the 
language  employed  is  broad  enough  to  cover 
such  a  proceeding,  and  the  principle  declared 
is  plainly  inconsistent  with  the  right  of  a  cred- 
itor to  divert  the  seaman's  wages  into  his  own 
pocket  by  means  of  the  process  of  garnish- 
ment." McCarty  v.  Steam-Propeller  City  of 
New  Bedford,  4  Fed.  Rep.  81S.  See  also  the 
title  Exemptions  (from  Execution),  vol.  12,  p. 
141. 

In  Eddy  v.  O'Hara,  132  Mass.  56,  the  ques- 
tion whether  the  wages  of  a  seaman  on  a 
coasting  voyage  were  subject  to  attachment  by 
the  trustee  process  was  left  undecided,  but  it 
was  held  that  the  owners  of  a  coasting  vessel 
who,  after  having  been  summoned  as  trustees 
in  foreign  attachment  of  a  seaman,  were  com- 
pelled by  subsequent  process  from  a  court  of 
admiralty  upon  a  libel  filed  by  bim  against  the 
vessel,  and  by  the  judgment  of  that  court  in 
his  favor,  after  disclosure  of  all  the  facts  re- 
lating to  the  trustee  process,  to  pay  to  him  the 
amount  of  his  wages,  would  not  be  charged  as 
trustees  for  the  same  sum. 

In  White  v.  Dunn,  134  Mass.  271,  it  was 
held,  however,  that  the  wages  of  a  seaman  on 
a  coasting  voyage  on  the  Atlantic  coast  were 
subject  to  attachment  by  the  trustee  process. 

And  in  other  cases  in  Massachusetts  wherein 
such  wages  were  attempted  to  be  attached  by 
trustee  process,  they  were  not  considered  as 
exempt,  though  the  question  of  exemption 
was  not  raised.  Wentworth  v.  Whittemore, 
1  Mass.  471;  Taber  v.  Nye,  12  Pick.  (Mass.) 
105.    See  also  Ayer  v.  Brown,  77  Me.  195. 

5.  Widow's  Allowance  Not  Subject  to  Garnish- 
ment.—  Bamumy.  Boughton,  55  Conn.  117. 

6.  See  the  title  Exemptions  (from  Execu- 
tion), vol.  12,  p.  69. 
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statutory  provisions.  In  some  jurisdictions  the  question  is  determined  by  the 
character  of  the  debt  at  the  time  of  the  service  of  the  summons,1  whereas  in 
other  jurisdictions  such  question  is  determined  by  its  character  at  the  time 
of  the  answer  of  the  garnishee.2 

4  Property,  Goods,  and  Effects  —  a.  In  General.  —  What  property  in  the 
hands  of  a  garnishee  may  be  reached  by  the  process  of  garnishment  depends, 
of  course,  upon  the  construction  of  the  statutes  in  the  several  jurisdictions, 
and  is  generally  covered  by  the  broad  terms  "property,"  "goods,"  "rights" 
or  "  effects."3 

b.  CHOSES  INACTION  —  (i)  General  Rule.  —  The  statutes  generally  pro- 
vide that  to  charge  a  person  as  garnishee  he  must  have  in  his  hands  or  posses- 
sion money,  goods,  chattels,  rights,  or  credits  of  the  principal  defendant. 
By  the  term  "money,  rights,  or  credits"  is  meant  cash  in  the  hands  of  the 
garnishee  or  debts  owing  by  him  to  the  defendant,  and  by  the  term  "goods 
and  chattels  "  is  meant  property  belonging  to  the  defendant  which  can  be 
taken  on  execution ;  and  it  is  therefore  held,  by  the  weight  of  authority,  that 
choses  in  action  or  demands  in  favor  of  the  principal  defendant,  the  evidence 
of  which  is  in  the  hands  of  a  third  person,  cannot  be  reached  by  garnishment 
served  upon  such  person,  but  only  by  garnishment  served  upon  the  debtor.4 
Thus  notes  or  other  negotiable  evidences  of  indebtedness  in  the  hands  of  the 


1.  Garnishable  Character  Determined  as  of  Time 
of  Service  —  California.  —  Maier  v.  Freeman, 
112  Cal.  8. 

Connecticut.  —  Fitch  v.  Waite,  5  Conn.  122. 
Georgia.  —  Western  R.  Co.  v.  Thornton,  60 
Ga.  300. 

Kansas.  —  U.  S.  National  Bank  v.  Pomeroy, 
4  Kan.  App.  44. 

Maine.  —  Webber  v.  Doran,  70  Me.  140; 
Williams  v.  Androscoggin,  etc.,  R.  Co.,  36  Me. 
201,  58  Am.  Dec.  742. 

Massachusetts.  —  Hancock  v.  Colyer,  99 
Mass.  187,  96  Am.  Dec.  730;  Meacham  v. 
M'Corbitt,  2  Met.  (Mass.)  352. 

Michigan.  —  Bethel  v.  Chipman,  57  Mich. 
379;  Martz  v.  Detroit  F.  &  M.  Ins.  Co.,  28 
Mich.  201;  Hopson  v.  Dinan,  48  Mich.  612; 
Old  Second  Nat.  Bank  v.  Williams,  112  Mich. 
564;  Cogswell  v.  Mitts,  90  Mich.  353. 

South  Dakota.  —  Bedford  v.  Kissick,  8  S. 
Dak.  586. 

Wisconsin.  —  Foster  v.  Singer,  69  Wis.  392, 
2  Am.  St.  Rep.  745;  Lehmann  v.  Farwell,  95 
Wis.  185,  60  Am.  St.  Rep.  ill;  Edwards  v. 
Roepke,  74  Wis.  571.  Compare  Jones  v.  St. 
Onije,  67  Wis.  520. 

2.  Garnishable  Character  Determined  as  of  Time 
of  Answer. —  Hanover  F.  Ins.  Co.  v.  Connor, 
20  111.  App.  297;  Miller  v.  Scoville,  35  111.  App. 
385;  Schubert  v.  Herzberg,  65  Mo.  App.  578,  2 
Mo.  App.  Rep.  1152;  Gove  v.  Varrell,  58  N. 
H.  78;  Franklin  F.  Ins.  Co.  v.  West,  8  W.  & 
S.  (Pa.)  350;  Thompson  v.  Gainesville  Nat. 
Bank,  66  Tex.  156. 

3.  See  the  various  local  codes  and  statutes  in 
the  United  Slates. 

4.  Garnishee  Not  Chargeable  by  Reason  of  His 
Possession  of  Choses  in  Action  —  United  States.  — 
Deacon  v.  Oliver,  14  How.  (U.  S.)  610. 

Alabama.  —  Pearce  v.  Shorter,  50  Ala.  318; 
Jones  Crews,  64  Ala.  368;  Levisohn  v. 
Waganer,  76  Ala.  412. 

Maine.  —  Clark  v.  Viles,  32  Me.  32;  Wilson 
v.  Wood,  34  Me.  123. 

Maryland.  —  Morton  v.  Grafflin,  68  Md.  545. 

Massachusetts.  —  Meacham  v.  McCorbitt,  2 


Met.  (Mass.)  352;  Lupton  v.  Cutter,  8  Pick. 
(Mass.)  298;  Mayhew  v.  Scott,  10  Pick. 
(Mass.)  54, 

Pennsylvania.  —  Allen  v.  Erie  City  Bank,  57 
Pa.  St.  129;  Gilmore  v.  Carnahan,  81*  Pa.  St. 
217.  Compare  Stewart  v.  M'Minn,  5  W.  &  S. 
(Pa.)  100,  39  Am.  Dec.  115. 

Texas.  —  Taylor  v.  Gillean,  23  Tex.  508; 
Tirrell v.  Canada,  25  Tex.  455 ;  Carters.  Bush, 
79  Tex.  29;  Womack  v.  Stokes,  12  Tex.  Civ. 
App.  648.  Compare  Cullers  v.  City  Bank, 
(Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  900. 

Vermont.  —  Hitchcock  v.  Edgerton,  8  Vt.  202; 
Van  Amee  v.  Jackson,  35  Vt.  173;  Fuller  v. 
Jewett,  37  Vt.  473. 

"Credits."  —  In  Lupton  v.  Cutter,  8  Pick. 
(Mass.)  298,  it  was  held  that  a  chose  in  action 
in  possession  of  the  trustees  was  not  a  credit 
of  the  principal  defendant. 

Property  Must  Be  Such  as  Is  Subject  to  Sale  on 
Execution. —  Roby  v.  Labuzan,  21  Ala.  60,  56 
Am.  Dec.  237;  Godden  v.  Pierson,  42  Ala.  370. 

Chose  in  Action  Surrendered  by  Garnishee.  —  If 
the  garnishee  voluntarily  brings  notes  or 
choses  in  action  into  the  court,  and  surrenders 
them  to  its  custody,  he  cannot  complain  sub- 
sequently that  the  court  orders  them  to  be 
sold.    Lewis  v.  Sheffield,  1  Ala.  134. 

Execution  in  Hands  of  SherifF. —  In  Sharp  v. 
Clark,  2  Mass.  91,  it  was  held  that  a  sheiiff 
holding  an  execution  in  favor  of  the  defend- 
ant has  neither  "  goods,"  "  effects,"  nor 
"  credits  "  of  the  defendant  and  cannot  be 
charged  as  trustee. 

Policies  of  Insurance.  —  The  rule  stated  in  the 
text  applies  equally  to  policies  of  insurance  in 
the  hands  of  the  trustee  belonging  to  the 
defendant.  Meacham  v.  McCorbitt,  2  Met. 
(Mass.)  352:  Field  v.  Crawford,  6  Gray  (Mass.) 
116. 

Equitable  Garnishment.  —  By  the  process  of 
equitable  garnishment,  however,  a  person  in 
possession  of  a  chose  in  action  belonging  to  the 
defendant  may  be  compelled  to  apply  the  pro- 
ceeds when  collected  to  the  claims  of  the 
plaintiff's  debts.  Davis  v.  Werden,  13  Gray 
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garnishee,  belonging  to  the  defendant,  cannot  be  reached  by  a  writ  of  gar- 
nishment served  upon  the  garnishee.1  And  the  same  rule  applies  as  regards 
certificates  of  stock.8 


Mass.)  305;  Moody  v.  Gay,  15  Gray  (Mass.) 
457;  Crompton  v.  Anthony,  13  Allen  (Mass.) 
33;  Barry  v.  Abbol,  100  Mass.  396. 

The  interest  of  a  debtor  in  a  draft  issued  by 
the  United  States  to  him  in  payment  of  a 
judgment  is  such  property  as  to  make  one  in 
whose  possession  it  is  found,  having  a  lien  on 
par:  of  the  proceeds  thereof,  liable  as  equitable 
trustee  with  the  debtor,  and  an  injunction  at 
the  instance  of  a  creditor  of  the  payee  may 
issue  against  its  transfer  or  collection.  Mc- 
Cann  v.  Randall,  147  Mass.  81,  9  Am.  St.  Rep. 
666. 

1.  Notes  in  Possession  of  Garnishee  —  A  labama. 
—  Jones  v.  Norris,  2  Ala.  526;  Blair  v.  Rhodes, 
5  Ala.  648;  Smith  v.  Chapman,  6  Port.  (Ala.) 
365;  Marston  v.  Carr,  16  Ala.  325;  Levisohn 
v.  Waganer,  76  Ala.  412. 

Connecticut.  —  Fitch  v.  Waite,  5  Conn.  117; 
Grosvenor  v.  Farmers',  etc.,  Bank,  13  Conn. 
104. 

Maine.  —  Rundlet  v.  Jordan,  3  Me.  47;  Cope- 
land  v.  Weld,  8  Me.  411;  Wilson  v.  Wood,  34 
Me.  123;  Skowhegan  Bank  v.  Farrar,  46  Me. 
293;  Bowker  v.  Hill,  60  Me.  372. 

Massachusetts.  —  Hopkins  v.  Ray,  I  Met. 
(Mass.)  79;  Dickinson  v.  Strong,  4  Pick.  (Mass.) 
57;  Andrews  v.  Ludlow,  5  Pick.  (Mass.)  28; 
Maine  F.  &  M.  Ins.  Co.  v.  Weeks,  7  Mass.  438; 
Gore  v.  Clisby,  8  Pick.  (Mass.)  555;  Perry  v. 
Coates,  9  Mass.  537;  Guild  v.  Holbrook,  II 
Pick.  (Mass.)  101;  Knight  v.  Bowley,  117  Mass. 
551;  Hancock  v.  Colyer,  99  Mass.  187,  96  Am. 
Dec.  730. 

Mississippi.  —  Mayes  v.  Phillips,  60  Miss. 
547- 

Missouri.  —  Osborne  v.  Schutt,  67  Mo.  712. 

New  Hampshire.  —  New  Hampshire  Iron 
Factory  Co.  v.  Piatt,  5  N.  H.  193;  Fletcher  v. 
Fletcher,  7  N.  H.  452,  28  Am.  Dec.  359.  But 
compare  Fling  v.  Goodall,  40  N.  H.  216; 
Wheeler  v.  Emerson,  45  N.  H.  526,  arising 
under  later  statutes. 

Tennessee.  —  Moore  v.  Pillow,  3  Humph. 
(Tenn.)  448. 

Texas.  —  Price  v.  Brady,  21  Tex.  614;  Tay- 
lor v.  Gillean,  23  Tex.  508;  Tirrell  v.  Canada, 
25  Tex.  455;  Ellison  v.  Tuttle,  26  Tex.  283. 

Vermont.  —  Sargeanl  v.  Leland,  2  Vt.  277; 
Scofield  v.  White,  29  Vt.  330. 

Promissory  Notes  in  the  hands  of  the  gar- 
nishee are  not  included  in  the  phrases  "  goods 
and  effects  "  and  "  money,  goods,  chattels, 
rights,  or  credits."  Grosvenor  v.  Farmers', 
etc.,  Bank,  13  Conn.  104;  Sargeant  v.  Leland, 

2  Vt.  277. 

Note  on  Which  Judgment  Has  Been  Recovered 

by  Trustee.  —  In  Rundlet  v.  Jordan,  3  Me.  47, 
it  was  held  that  a  note  deposited  in  another's 
hands  and  not  collected  was  not  the  subject  of 
a  foreign  attachment,  even  though  a  judgment 
had  been  recovered  on  it  in  the  name  of  the 
trustee. 

Negotiable  Notes  Indorsed  in  Blank.  —  In  Gros- 
venor v.  Farmers',  etc.,  Bank,  13  Conn.  104,  it 
was  held  that  the  rule  applied  equally  to 
negotiable  notes  indorsed  in  blank  and  to 
nonnegotiable  notes. 


Check  in  Possession  of  Garnishee.  —  The  rule 

also  applies  to  the  case  where  the  garnishee 
has  possession  of  a  check  belonging  to  the  de- 
fendant. Craft  v.  Summersell,  93  Ala.  430; 
Larrabee  v.  Walker,  ~s  Me.  441;  Lane  v.  Felt, 
7  Gray  (Mass.)  491;  Hancock  v.  Colyer,  99 
Mass.  187,  96  Am.  Dec.  730;  Knight  v.  Bow- 
ley,  117  Mass.  551;  Raiguel  v.  McConnell,  25 
Pa.  St.  362;  Hanaford  v.  Hawkins,  18  R.  I. 
432- 

Drafts.  —  In  Moors  v.  Goddard,  147  Mass. 
287,  it  was  held  that  a  bank  with  which  drafts 
had  been  deposited  for  collection  was  not, 
before  they  had  been  collected,  liable  to  be 
charged  as  garnishee  of  the  depositor,  though 
the  depositor  had  at  times  drawn  checks  which 
had  been  honored  by  the  bank  upon  the  faith 
of  the  collection  of  the  drafts. 

Draft  Purchased  for  Purpose  of  Remittance,  —  A 
garnishee's  indebtedness,  however,  does  not 
become  a  chose  in  action  in  his  possession  so 
as  to  exempt  it  from  garnishment  by  the  fact 
that  he  has  purchased  a  draft  for  the  purpose 
of  remittance  to  the  principal  defendant. 
Moursund  v.  Priess,  84  Tex.  554. 

Bonds.  —  Railroad  Bonds  payable  to  bearer  are 
not  attachable  by  summoning  as  garnishee  a 
third  person  in  whose  hands  they  have  been 
placed  by  the  owner.  Tweedy  v.  Bogart,  56 
Conn.  419;  Bowker  v.  Hill,  60  Me.  172;  Van 
Amee  v.  Jackson,  35  Vt.  173. 

Coupons  or  notes  for  the  payment  of  interest 
on  bonds  issued  are  choses  in  action  and  can- 
not be  attached  by  the  trustee  process  in  the 
hands  of  the  person  with  whom  they  have 
been  deposited  by  the  defendant.  Smith  v. 
Kennebec,  etc.,  R.  Co.,  45  Me.  547. 

Mortgage  Papers  Deposited  as  security  for  a 
debt  cannot  be  attached  by  the  judgment  cred- 
itors of  the  owner  of  the  mortgage  in  the  hands 
of  the  person  with  whom  the  papers  have  been 
deposited.  The  mortgage  is  a  mere  chose  in 
action,  and  can  be  attached  only  by  bringing  in 
the  mortgagor  as  garnishee;  that  is,  the  de- 
fendant's debtor,  and  not  the  person  who  holds 
the  evidence  of  indebtedness,  must  be  the  gar- 
nishee.   Taylor  v.  Huey,  166  Pa.  St.  518. 

Bank  Bills  in  the  hands  of  the  garnishee  be- 
longing to  the  defendant  are  treated  as  money 
and  not  choses  in  action,  and  may  be  reached 
by  garnishment.  Morrill  v.  Brown,  15  Pick. 
(Mass.)  173;  Lovejoy  v.  Lee,  35  Vt.  430. 
Compare  Wildes  v.  Nahant  Bank,  20  Pick. 
(Mass.)  352;  New  Hampshire  Iron  Factory  Co. 
v.  Piatt,  5  N.  H.  193. 

Dishonored  Bank  Bills.  —  In  Perry  v.  Coates, 
9  Mass.  537,  it  was  held  that  the  notes  of  a 
banking  company  in  New  Hampshire  on  which 
payment  had  been  refused  were  not  "  goods, 
effects,  or  credits  "  of  the  principal  debtor  in 
the  hands  of  the  trustee. 

2.  Certificates  of  Stock  in  the  hands  of  a  third 
person  cannot  be  subjected  to  the  debts  of  the 
owner  by  proceeding  against  such  third  person 
as  garnishee.  Middletown  Sav.  Bank  v.  Jarvis, 
33  Conn.  379;  Winslow  v.  Fletcher,  53  Conn. 
390.  55  Am.  Rep.  122;  Tweedy  v.  Bogart,  5* 
Conn.  419;  Bigelow  v.  York,  etc.,  R.  Co.,  37 
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Qualification.  —  If,  however,  the  person  having  in  his  hands  the  evidence  of 
the  indebtedness  owing  to  the  principal  defendant  has  collected  money  thereon 
or  has  in  any  way  made  himself  personally  liable  to  the  defendant  for  the  pay- 
ment of  such  indebtedness,  he  then  becomes  a  debtor  of  the  defendant  and 
may  be  charged  as  garnishee,  and  thus  choses  in  action  in  his  hands  may 
thereby  be  reached  indirectly.1  And  it  seems  that  when  the  garnishee  lias  by 
his  act  become  personally  liable  for  the  payment  of  the  chose  in  action,  the 
principal  defendant  cannot,  after  the  service  of  the  writ  of  garnishment,  ratify 
the  act  of  the  garnishee  out  of  which  his  liability  arose,  so  as  to  defeat  the 
garnishment.2 

(2)  Minority  Rule.  —  In  some  jurisdictions  choses  in  action  belonging  to  a 
defendant,  the  evidence  of  which  is  deposited  with  the  garnishee,  such  as 
notes,  certificates  of  stock,  and  the  like,  have  been  held  to  be  included  in  the 
term  "  effects,  rights,  or  property  of  the  defendant.3  In  such  jurisdictions 
the  evidences  of  indebtedness  are  either  subject  to  sale  on  execution  or  pro- 
vision is  made  for  their  collection. 


Me.  320;  Bowker  v.  Hill,  60  Me.  172;  Bridg- 
ton  v.  Lakin,  53  Me.  106;  Cooke  v.  Hallett, 
119  Mass.  148;  Howe  v.  Starkweather,  17 
Mass.  24.3;  Armour  Brothers  Banking  Co.  v. 
St.  Louis  Nat.  Bank,  113  Mo.  12,  35  Am.  St. 
Rep.  691.  See  also  Younkin  v.  Collier,  47 
Fed.  Rep.  571;  Smith  v.  Downey,  8  Ind.  App. 
179.  52  Am.  St.  Rep.  467;  Morton  v.  Grafflin, 
68  Md.  545;  Christmas  v.  Biddle,  13  Pa.  St. 
223.  Compare  New  England  Marine  Ins.  Co. 
v.  Chandler,  16  Mass.  274;  Vantine  v.  Morse, 
104  Mass.  275. 

In  Texas,  prior  to  Act  March  13,  1875,  shares 
of  stock  deposited  with  a  third  person  were 
not  subject  to  garnishment  served  upon  him. 
Price  v.  Brady,  21  Tex.  619.  This  rule  was, 
however,  changed  by  that  act,  which  subjected 
such  stock  to  sale  on  execution.  Smith  v. 
Traders'  Nat.  Bank,  74  Tex.  457. 

As  to  the  Liability  of  the  Corporation  to  gar- 
nishmeni  in  respect  to  the  shares  of  a  stock- 
holder, see  infra,  this  division  of  this  section, 
Stock  in  Corporations. 

1.  Garnishee  Personally  Liable  for  Payment  of 
Chose  in  Action  —  Maine.  —  Morse  v.  Holt,  22 
Me.  183;  Brunswick  Bank  v.  Sewell,  34  Me. 
202. 

Massachusetts.  —  Floyd  v.  Day,  3  Mass.  403, 
3  Am.  Dec.  171 ;  Hooper  71.  Hills,  9  Pick. 
(Miss.)  435;  Morrell  v.  Brown,  15  Pick. 
(Mass.)  173;  Hancock  v.  Colyer,  103  Mass.  396; 
Maine  F.  &  M.  Ins.  Co.  v. Weeks,  7  Mass.  438; 
Hancock  v.  Colyer,  99  Mass.  187,  96  Am.  Dec. 
730;  Randall  v.  Rich,  n  Mass.  494. 

Pennsylvania.  —  Raiguel  v.  McConnell,  25 
Pa.  St.  362,  reconciling  Stewart  v.  M'Minn,  5 
W.  &  S.  (Pa.)  100,  39  Am.  Dec.  115. 

Rhode  Island.  —  Hanaford  v  Hawkins,  18  R. 
I.  432. 

Texas.  —  Tirrell  v.  Canada,  25  Tex.  455. 
Vermont.  —  Smith  v.  Wiley,  41  Vt.  19. 

2.  Greenough  v.  Walker,  5  Mass.  214;  Stur- 
tevant  v.  Robinson,  18  Pick.  (Mass.)  180. 

3.  Minority  Rule  —  Illinois.  —  Burgess  v. 
Capes,  32  111.  App.  372. 

Iowa.  —  Kenosha  Stove  Co.  v.  Shedd,  82 
Iowa  540;  National  Bank  v.  Chase,  71  Iowa 
120. 

Kansas.  —  Gillette  v.  Cooper,  48  Kan.  632. 
Michigan.  —  Elser  v.  Rommel,  98  Mich.  74. 
Minnesota.  —  Leighton    v.     Heagerty,  21 
Minn.  42. 


South  Carolina.  —  M'Bride  v.  Floyd,  2  Bailey 
L.  (S.  Car.)  209. 

Washington.  —  Coombs  v.  Davis,  2  Wash. 
Ter.  466. 

Wisconsin.  —  Storm  v.  Cotzhausen,  38  Wis. 
144;  State  v.  Coyle,  41  Wis.  270;  Wayland 
University  v.  Boorman,  56  Wis.  660;  La 
Crosse  Nat.  Bank  v.  Wilson,  74  Wis.  391. 

Stock  in  Corporations.  —  In  Puget  Sound  Nat. 
Bank  v.  Mather,  60  Minn.  362,  it  was  held  that 
certificates  of  stock  in  a  foreign  corporation 
were  "  personal  property  "  (since  Gen.  Stat. 
Minn.,  1894,  §  2799,  provided  that  such  certifi- 
cates of  domestic  corporations  should  be 
deemed  personal  property  and  a  similar  stat- 
ute existed  in  the  state  of  the  corporation's 
domicil),  and  as  such  were  subject  to  garnish- 
ment under  Gen.  Stat.  Minn.  1894,  §  5309, 
providing  for  the  attachment  of  all  "  prop- 
erty," etc.,  in  the  hands  of  the  garnishee.  See 
also  Edwards  v.  Beugnot,  7  Cal.  162. 

Under  How.  Annot.  Stat.  Mich.  (1892), 
§  7697,  which  provides  that  stock  may  be 
taken  and  sold  on  execution,  and  sections 
8058,  8059,  providing  for  charging  the  gar- 
nishee defendant  with  the  property,  money, 
goods,  chattels,  and  effects  in  his  hands,  it 
was  held  that  the  garnishee  could  be  charged 
hy  reason  of  his  possession  of  certificates  of 
stock  belonging  to  the  principal  defendant. 
Old  Second  Nat.  Bank  v.  Williams,  112  Mich. 
564- 

Notes  belonging  to  the  defendant  and  de- 
posited with  a  third  person  may  be  reached  by 
garnishment  served  upon  the  latter.  Stevens 
v.  Dillman,  86  111.  233. 

"Credits." —  In  Deering  v.  Richardson-Kim- 
ball Co.,  109  Cal.  73,  it  was  held  that  a  note 
payable  to  the  defendant  and  deposited  with 
the  garnishee  was  a  "  credit  "  ol  the  defend- 
ant and  iherefore  attachable  by  garnishment  of 
the  depositee.  See  also  Gow  v.  Marshall,  90 
Cal.  565. 

Drafts. —  In  Stormy.  Cotzhausen,  38  Wis. 
139,  under  Laws  1862,  c.  249,  providing  for  the 
service  of  the  writ  of  garnishment  upon  any 
one  having  in  his  hands  "  property,  credits,  or 
effects  "  belonging  to  the  judgment  debtor, 
and  further  providing  that  the  garnishee  shall 
deliver  such  property  to  the  sheriff  or  other 
officer  having  the  execution  "  who  shall  pro- 
ceed therewith  according  to  law,"  it  was  held 
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(3)  Intangible  Legal  Obligations.  —  It  has  been  held,  however,  that  this  rule 
includes  only  choses  in  action  of  a  material  nature,  such  as  notes,  drafts,  etc., 
and  cannot  be  made  to  include  intangible  legal  obligations  assigned  to  a  third 
person,  such  as  book  accounts,  so  as  to  enable  a  creditor  of  the  assignor  to 
reach  such  accounts  by  garnishment  served  upon  the  assignee.1 

c.  Property  Transferred  in  Fraud  of  Creditors  —  (1)  In  General— 
Minority  Rule.  —  In  some  jurisdictions  the  rule  that  the  plaintiff  in  garnishment 
proceedings  can  have  no  greater  right  to  recover  from  the  garnishee  than  that 
of  the  defendant  has  been  applied  where  property  has  been  transferred  by  the 
defendant  to  the  garnishee  by  a  conveyance  fraudulent  as  to  his  creditors,  and 
it  has  been  held  that  the  garnishee  cannot  be  charged  at  the  instance  of  cred- 
itors of  the  vendor  by  reason  of  his  possession  of  property  under  a  transfer 
which  is  fraudulent  as  to  such  creditors,  and  that,  therefore,  property  so 
transferred  cannot  be  reached  by  garnishment  proceedings.* 

General  Rule.  —  In  most  jurisdictions,  however,  conveyances  or  transfers 
fraudulent  as  to  creditors  are  treated  as  void  both  at  law  and  in  equity, 
or  are  considered  as  an  exception  to  the  rule  that  the  garnishee  can  be 
charged  only  when  the  defendant  has  a  present  right  of  action  against 
him,  and  it  is  held  that  the  garnishee  may  be  charged  by  reason  of  his 
possession  of   property  held  under  a  fraudulent  conveyance.3     This  rule 


that  a  draft  payable  to  the  debtor  and  in  the 
hands  of  the  garnishee  could  be  reached  by 
the  writ,  and  that  the  sheriff,  if  he  could  not 
sell  it  on  execution  or  under  an  order  of  the 
court,  had  power  to  collect  it. 

In  Elser  v.  Rommel,  98  Mich.  74,  a  draft 
purchased  by  a  firm  of  liquor  dealers,  made 
payable  to  the  treasurer  of  the  proper  county 
and  delivered  to  a  third  person  for  delivery  to 
the  payee  in  payment  of  its  liquor  tax,  was 
held  subject  to  garnishment  at  the  suit  of  its 
creditors,  while  in  the  hands  of  such  third 
person. 

United  States  Voucher  of  Indebtedness.  —  A 

voucher  or  certificate  of  indebtedness  given  by 
the  United  States  for  personal  services,  not 
official,  rendered  to  the  United  States,  is,  in 
the  hands  of  a  third  person,  a  subject  of  gar- 
nishment.   Leighlon  v.  Heagerty,  21  Minn.  42. 

Bonds.  —  In  Banning  v.  Sibley,  3  Minn.  389, 
it  was  held  that  bonds  of  the  state  deposited 
with  a  third  person  were  included  in  the  term 
"  property,  money,  and  effects,"  and  could  be 
reached  by  garnishment  served  upon  the  de- 
positee. 

Insurance  Policy.  —  And  so  in  regard  to  an 
insurance  policy  assigned  to  the  garnishee. 
Warder  v.  Baker,  67  Wis.  409. 

1.  Intangible  Legal  Obligations  —  Book  Ac- 
counts. —  A  made  an  assignment  for  the  benefit 
of  creditors  which  was  fraudulent  and  void. 
The  assignmeni  purported  to  include  certain 
book  acounts  which,  with  the  books,  A  deliv- 
ered to  the  assignee.  It  was  held  in  a  suit  by 
a  creditor  against  A  that  process  of  garnish- 
ment served  upon  the  assignee  was  ineffectual 
as  to  such  book  accounts;  that  the  process 
should  have  been  served  upon  those  owning 
the  debts  evidenced  by  the  accounts.  Ide  v. 
Harwood,  30  Minn.  191. 

In  Hitchcock  v.  Egerton,  8  Vt.  202,  it  was 
held  that  an  action  could  not  be  sustained 
against  one  as  trustee  merely  because  he  was 
attorney  for  the  absconding  debtor  and  had  in 
his  care  a  debt  in  the  course  of  collection 
against  another  person. 


Judgment.  —  In  Mayes  v.  Phillips,  60  Miss. 
547,  it  was  held  error  to  render  judgment 
against  a  garnishee  in  attachment  because  of 
his  having  in  his  charge  for  collection  as  an 
attorney  a  judgment  which  he  had  recovered 
in  favor  of  the  defendant  against  a  third  per- 
son, and  this  rule  was  held  to  be  unaffected  by 
Code  1880,  §  1765  (Annot.  Code  1892.  §  3470), 
which  authorizes  a  sale  under  execution  of  the 
judgment  in  favor  of  the  defendant  in  the  ex- 
ecution. 

In  Daley  v.  Cunningham,  3  La.  Ann.  55,  it 
was  held  thai  a  judgment  could  not  be  at- 
tached by  a  seizure  in  the  hands  of  the  clerk 
of  the  court  in  which  it  was  rendered,  he  being 
merely  a  keeper  of  its  records,  having  no  legal 
possession  of  or  control  over  it.  See  also 
Hanna  v.  Bry,  5  La.  Ann.  651,  52  Am.  Dec. 
606. 

In  Matter  of  Flandrow,  84  N.  Y.  1,  affirming 
20  Hun(N.  Y.)  39,  it  was  held  that  under  Code 
Pro.  N.  Y.,  in  force  in  1869,  §  235,  a  judgment 
could  not  be  subjected  to  attachment  for  a 
debt  by  serving  the  warrant  upon  the  attorney 
holding  the  judgment.  He  was  not  an  "  in- 
dividual holding  such  property  "  within  the 
language  of  the  code;  and  a  sale  under  execu- 
tion based  upon  proceedings  thus  begun  was 
invalid. 

2.  Property  Transferred  in  Fraud  of  Creditors 
Held  Not  Subject  to  Garnishment.  —  Himstedt  v. 
German  Bank,  46  Ark.  537;  Chatroop  v.  Bor- 
gard,  40  111.  App.  279;  Jasephf.  People's  Sav. 
Bank,  132  Ind.  39,  overruling  Jaseph  v.  Kronen- 
berger,  120  Ind.  495;  Perea  v.  Colorado  Nat. 
Bank,  6N.  Mex.  1.  See  also  Huntoon  v.  Dow, 
29  Vt.  215,  70  Am.  Dec.  404;  Schneider  v.  Lee, 
(Oregon  1888)  17  Pac.  Rep.  269;  Harding  v. 
Elliott,  (Supm.  Ct.  Spec.  T.)  12  Misc.  (N.  Y.) 
521;  Throop  Grain  Cleaner  Co.  v.  Smith,  no 
N.  Y.  83;  Anthony  v.  Wood,  96  N.  Y.  180; 
Gibson  v.  National  Park  Bank,  98  N.  Y.  87. 

3.  Property  Transferred  in  Fraud  of  Creditors 
Held  Subject  to  Garnishment  —1  United  States.  — 
Perego  v.  Bonesteel,  5  Biss.  (U.  S.)  69,  decid- 
ing the  law  in  Wisconsin,  Treusch  v.  Otten- 
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applies  to  property  mortgaged,1  conveyed  in  trust,2  assigned  for  benefit 


of 


burg.  54  Fed.  Rep.  867;  Rothschild  v.  llas- 
brouck,  65  Fed.  Rep.  283.  See  also  Noyes  v. 
Brent,  5  Cranch  (C.  C.)  551. 

Alabama.  —  Richards  v.  Hazzard,  I  Stew.  & 
P.  (Ala.)  139;  Hazard  v.  Franklin,  2  Ala.  349; 
Price  v.  Masterson,  35  Ala.  483;  Hall  v.  Hey- 
don,  41  Ala.  242;  Henry  v.  Murphy,  54  Ala. 
246.    See  also  Morrison  v.  Morris,  85  Ala.  196. 

California.  —  Dore  v.  Dougherty,  72  Cal. 
232,  1  Am.  St.  Rep.  48. 

Colorado.  —  Marks  v.  Anderson,  1  Colo. 
App.  1;  Welsh  v.  Noyes,  10  Colo.  133. 

Connecticut.  —  Franklin  v.  Laraoee,  I  Root 
(Conn.)  488;  Starr  v.  Tracy,  2  Root  (Conn.) 
528;  Cowles  v.  Coe,  21  Conn.  220;  Enos  v. 
Tuttle,  3  Conn.  27;  Hawes  v.  Mooney,  39 
Conn.  37.  See  also  Pruden  v.  Mark,  2  Root 
(Conn.)  129. 

Georgia.  —  Phillips  v.  Wesson,  16  Ga.  137. 

Idaho.  —  Van  Ness  v.  McLeod,  2  Idaho  1147. 

Indiana. — Jaseph  v.  People's  Sav.  Bank, 
132  Ind.  39,  overruling  Jaseph  v.  Kronen- 
berger,  120  Ind.  495.  See  also  Cadwalader  v. 
Hartley,  17  Ind.  520. 

lozva.  —  Torbert  v.  Hayden,  11  Iowa  435; 
H  ughes  v.  Cory,  20  Iowa  399;  Brainard  v.  Van 
Kuran,  22  Iowa  261;  Kohn  z:  Ryan,  31  Fed. 
Rep.  636;  Kenosha  Stove  Co.  v.  Shedd,  82 
Iowa  540;  Citizens'  State  Bank  v.  Council 
Bluffs  Fuel  Co.,  89  Iowa  618,  citing?,  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  1192;  Kelly  v. 
Andrews,  94  Iowa  484. 

Louisiana.  —  Maher  v.  Brown,  2  La.  492. 

Maine.  —  Blodgett  v.  Chaplin,  48  Me.  322; 
Thompson  v.  Pennell,  67  Me.  159;  Barker  v. 
Osborne,  71  Me.  69. 

Maryland.  —  Luckemeyer  v.  Seltz,  61  Md. 
3*3- 

Massachusetts.  —  Dix  v.  Cobb,  4  Mass.  508; 
Hooper  v.  Hills,  9  Pick.  (Mass.)  440;  Lamb  v. 
Stone,  11  Pick.  (Mass.)  527;  Thomas  v.  Good- 
win, 12  Mass.  140; -Grocers'  Bank  v.  Simmons, 
12  Gray  (Mass.)  440;  Burlingame  v.  Bell,  16 
Mass.  320;  Hastings  v.  Baldwin,  17  Mass.  558; 
Harmon  v.  Osgood,  151  Mass.  501. 

Michigan.  —  Fearey  v.  Cummings,  41  Mich. 
378;  Farrington  v.  Sexton,  43  Mich.  454; 
Cummings  v.  Fearey,  44  Mich.  39;  Blake  v. 
Hubbard,  45  Mich.  I;  Baker  v.  Parkhurst, 
(Mich.  1899)  78  N.  W.  Rep.  643. 

Minnesota.  —  Braley  v.  Byrnes,  21  Minn. 
482;  Tolbert  v.  Horton,  31  Minn.  518;  North 
Star  Boot,  etc.,  Co.  v.  Ladd,  32  Minn.  381; 
Banning  v.  Sibley,  3  Minn.  389. 

Mississippi.  —  People's  Bank  v.  Smith,  75 
Miss.  753. 

Missouri.  —  Lee  v.  Tabor,  8  Mo.  322;  Lack- 
land v.  Garesche,  56  Mo.  267;  Humphreys  v. 
Atlantic  Milling  Co.,  98  Mo.  542;  Whitney 
Holmes  Organ  Co.  v.  Petitt,  34  Mo.  App.  536; 
Eyerman  v.  Krieckhaus,  7  Mo.  App.  455. 
Compare  Van  Winkle  v.  McKee,  7  Mo.  435. 

New  Hampshire.  — Green  v.  Doughty,  6  N. 
H.  572;  Boardman  v.  Cushing,  12  N.  H.  105; 
Gutterson  v.  Morse,  58  N.  H.  529;  Proctor  v. 
Lane,  62  N.  H.  457. 

Ne-M  Jersey.  — Curtis  v.  Steever,  36  N.  J.  L. 
304. 

Oregon.  —  Dawson  v.  Coffey,  12  Oregon  513. 
Compare  Schneider  v.  Lee,  (Oregon  1888)  17 
Pac.  Rep.  269. 

Pennsylvania.  —  U.  S.  v.  Vaughan.  3  Binn. 


(Pa.)  394,  5  Am.  Dec.  375;  Moser  v.  May- 
berry,  7  Watts  (Pa.)  12;  Coble  v.  Nonemaker, 
78  Pa.  St.  501. 

Texas.  —  Simon  v.  Ash,  1  Tex.  Civ.  App. 
202;  Focke  v.  Blum,  82  Tex.  436;  Willis  v. 
Yates,  (Tex.  1889)  12  S.  W.  Rep.  232;  Arm- 
strong  Co.  v.  Elbert,  14  Tex.  Civ.  App.  141. 

Vermont.  —  Crane  v.  Stickles,  15  Vt.  252; 
Fish  v.  Field,  19  Vt.  141;  Marsh  v.  Davis,  24 
Vt.  363;  Stanley  v.  Robbins,  36  Vt.  422.  Com- 
pare Baxter  v.  Currier,  13  Vt.  615. 

Washington.  —  Millar  v.  Plass,  11  Wash.  237. 
Wisconsin.  —  Frisk  v.   Reigelman,  75  Wis. 
499,  17  Am.  St.  Rep.  198.    See  also  La  Crosse 
Nat.  Bank  v.  Wilson,  74  Wis.  391. 

For  a  Full  Discussion  as  to  the  effect  of  a 
fraudulent  conveyance  or  transfer  and  the 
rights  and  remedies  of  creditors,  see  the  title 
Fraudulent  Sales  and  Conveyances,  ante, 
p.  210. 

Transfer  Must  Be  in  Fraud  of  Creditors  Gen- 
erally.—  In  Gumberg  v.  Treusch,  103  Mich. 
543,  it  was  held  that  How.  Annot.  Stat.  Mich., 
Supp.  (1883-1890),  §  8091,  authorizing  creditors 
of  a  vendor  who  has  transferred  his  property 
by  a  conveyance  fraudulent  as  to  creditors  to 
reach  such  property  by  summoning  the  vendee 
as  garnishee,  applied  only  where  the  convey- 
ance was  in  fraud  of  the  general  creditors  of 
the  vendor,  and  not  where  the  con  veyance  was 
a  fraud  upon  the  person  who  sold  the  goods  to 
the  vendor.  In  this  case  the  court  refused  to 
follow  Treusch  v.  Ottenburg,  54  Fed.  Rep.  867, 
wherein  a  different  holding  was  announced. 

Effect  of  Levy  of  Execution  on  Property.  —  A 
judgment  creditor  may  maintain  garnishee 
proceedings  under  Rev.  Star.  Wis.  (1878), 
§  2753,  against  the  purchaser  in  a  fraudulent 
conveyance  of  the  debtor's  property,  although 
after  commencement  of  such  proceedings  a 
second  execution  on  his  judgment  has  been 
levied  on  the  property  included  in  such  con- 
veyance.   Sutton  v.  Hasey,  58  Wis.  556. 

Remedy  in  Equity  More  Complete.  —  While 
garnishment  is  an  existing  remedy  to  reach 
property  transferred  by  a  debtor  in  fraud  of 
his  creditors,  their  remedy  in  equity  is  more 
full  and  complete.  Phillips  v.  Wesson,  16  Ga. 
137. 

1.  Fraudulent  Mortgages.  —  Citizens'  State 
Bank  v.  Council  Bluffs  Fuel  Co.,  89  Iowa  618: 
Brainard  v.  Van  Kuran,  22  Iowa  261;  Cum- 
mings v.  Fearey,  44  Mich.  39;  North  Star 
Boot,  etc.,  Co.  v.  Ladd,  32  Minn.  381;  Healey 
v.  Butler,  66  Wis.  9. 

Persons  Holding  under  Separate  Mortgages  as 
Joint  Garnishees.  —  Two  garnishee  defendants 
claimed  to  hold  a  stock  of  goods  belonging  to 
the  principal  debtors  under  separate  chattel 
mortgages  which  were  assailed  as  fraudulent. 
The  mortgages  were  executed  and  filed  on  the 
same  day.  No  priority  of  lien  was  claimed  by 
either  mortgagee.  The  goods  had  been  re- 
duced to  possession  by  the  mortgagees,  who 
had  committed  the  actual  possession  of  them 
to  an  agent  appointed  by  both.  It  was  held 
that  the  garnishment  proceedings  were  prop- 
erly prosecuted  against  the  mortgagees  jointly. 
Black  v.  Dawson,  82  Mich.  485.  In  this  case 
the  court  distinguished  the  case  of  Lyon  v.  Bal- 
lentine,  63  Mich.  97,  6  Am.  St.  Rep.  284. 

2.  Fraudulent  Conveyances  in  Trust.  —  Lack- 
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creditors,*  or  in  any  way  disposed  of  for  the  purpose  and  with  the  intent  of 
defeating  the  claims  of  creditors.2 

The  Proceeds  of  Property  Fraudulently  Transferred  stand  in  the  place  of  such  property 
when  it  has  been  sold  by  the  fraudulent  transferree,  and  are  subject  to  garnish- 
ment in  his  hands  equally  with  the  property  itself.3 

Fraudulent  Transfers  by  Corporations  come  within  this  rule  as  well  as  transfers  by 
individuals.4 

(2)  Statutory  Provisions.  —  In  some  jurisdictions  statutes  have  been  passed 
expressly  authorizing  the  subjection  to  the  payment  of  the  vendor's  debts,  by 
garnishment  proceedings,  of  property  transferred  in  fraud  of  creditors.5 

(3)  Property  Obtained  from  Defendant  by  Fraud.  —  The  rule  enabling  a 
creditor  to  reach  by  garnishment  property  conveyed  by  his  debtor  in  fraud  of 
creditors  does  not  enable  him  to  reach  property  procured  from  the  debtor  by 
the  garnishee  by  a  fraud  practiced  upon  the  debtor.6 

(4)  Fraudulent  Conveyance  of  Land.  —  Land  cannot  be  subjected  to  the 
payment  of  debts  by  the  process  of  garnishment,  and  it  is  therefore  held  that 


land  v.  Garesche,  56  Mo.  267;  Humphreys  v. 
Atlantic  Milling  Co.,  98  Mo.  542;  Simon  v.  Ash, 
1  Tex.  Civ.  App.  202;  Stevens  Point  First  Nat. 
Bank  v.  Knowles,  67  Wis.  373. 

1.  Fraudulent  Assignments  for  Benefit  of  Credit- 
ors. —  Dawson  v.  Coffey,  12  Oregon  513;  Kim- 
ball v.  Evans.  58  Vt.  655.  See  also  the  title 
Assignments  for  the  Benefit  of  Creditors, 
vol.  3,  p.  129. 

Moneys  in  the  hands  of  assignees  for  the 
benefit  of  creditors,  the  assignment  having  be- 
come void  for  want  of  being  recorded  within 
thirty  days,  may  be  attached  by  a  creditor;  so 
may  the  uncollected  and  outstanding  debts  of 
the  assignor.  Stewart  v.  M'Minn,  5  VV.  &  S. 
(Pa.)  100,  39  Am.  Dec.  115. 

2.  Partnership  Funds  Used  in  Paying  Individual 
Debts  of  Partner.  —  Partnership  funds  paid  by 
one  of  the  partners  to  his  individual  creditor 
may  be  trusteed  in  his  hands  by  a  creditor  of 
the  firm,  when  such  private  creditor  received 
the  payment  knowing  that  the  money  belonged 
to  the  firm.  Johnson  v.  Hersey,  70  Me.  74,  35 
Am.  Rep.  303.  See  also  Wood  v.  Estes,  35 
Me.  145. 

The  principle  applies  although  the  note  upon 
which  the  payment  is  made  be  that  of  the 
single  partner,  with  the  copartner's  name 
thereon  as  a  surety;  and  although  the  money 
be  collected  by  a  draft  given  in  the  firm  name 
to  an  order  of  an  agent  of  the  private  creditor. 
Johnson  v.  Hersey,  73  Me.  291.  Compare 
Huntoon  v.  Dow,  29  Vt.  215,  70  Am.  Dec. 
404. 

Money  Paid  under  Fraudulent  Judgment. —  In 

Bloodgood  v.  Meissner,  84  Wis.  452,  it  was 
held  that  a  fraudulent  judgment  suffered  by 
the  principal  debtor  in  favor  of  the  garnishee 
could  be  attacked  in  garnishment  proceedings 
and  the  garnishee  charged  for  money  received 
from  the  principal  defendant  in  satisfaction  of 
such  judgment. 

3.  Proceeds  of  Goods  Sold  by  Fraudulent  Vendee. 
—  The  rule  permitting  creditors  of  a  fraudu- 
lent vendor  to  reach  by  garnishment  proceed- 
ings property  transferred  by  the  debtor  in 
fraud  of  creditors  will  also  enable  such  credit- 
ors to  reach,  by  such  proceedings,  the  proceeds 
of  such  goods  in  the  hands  of  the  fraudulent 
vendee,  when  the  goods  have  been  sold  by 
him.    Hawes  v.  Mooney,  39  Conn.  37;  Jaseph 
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v.  People's  Sav.  Bank,  132  Ind.  39;  Risser  v. 
Rathburn,  71  Iowa  113;  Bresnahan  v.  Nugent, 
92  Mich.  76;  Gutterson  v.  Morse,  58  N.  H. 
529;  Keep  v.  Sanderson,  12  Wis.  352.  See 
also  Fearey  v.  Cummings.  41  Mich.  376;  La 
Crosse  Nat.  Bank  v.  Wilson,  74  Wis.  391. 
Compare  Folkerts  v.  Standish,  55  Mich.  463. 

4.  Fraudulent  Transfers  by  Corporations.  — 
Eyerman  v.  Krieckhaus,  7  Mo.  App.  455. 

5.  Statutory  Provisions  —  Maine.  —  Rev.  Stau 
(1883),  c.  86,  §  63;  Fletcher  v.  Clarke,  29  Me_ 
488;  Glass  v.  Nichols,  35  Me.  328;  Blodgett  v. 
Chaplin,  48  Me.  322. 

Massachusetts.  —  Pub.  Stat.  (1882),  c.  183. 
§  26. 

Michigan. — How.  Annot.  Stat.  (1882),  §  S091; 
Comp.  Laws  (1897),  §  10632;  Fearey  v.  Cum- 
mings, 41  Mich.  376;  Bethel  v.  Linn,  63  Mich. 
464;  Farringlon  v.  Sexton,  43  Mich.  454;  Cum- 
mings v.  Fearey,  44  Mich.  39;  Blake  v.  Hub- 
bard, 45  Mich.  1;  Bresnahan  v.  Nugent,  92' 
Mich.  76;  Gumberg  v.  Treusch,  103  Mich.  543; 
Baker  v.  Parkhurst,  (Mich.  1899)  78  N.  W. 
Rep.  643. 

Wisconsin.  — Stevens  Point  First  Nat.  Bank 
v.  Knowles,  67  Wis.  373;  Dahlman  v.  Green- 
wood, 99  Wis.  163;  Keep  v.  Sanderson,  12  Wis. 
352;  Sutton  v.  Hasey,  5a  Wis.  556;  Healey  v. 
Butler,  66  Wis.  q;  La  Crosse  Nat.  Bank  v. 
Wilson,  74  Wis.  391;  Frisk  v.  Reigelman,. 
75  Wis.  499,  17  Am.  St.  Rep.  198;  Barker  v. 
Lynch,  75  Wis.  624;  Bloodgood  v.  Miessner, 
84  Wis.  452. 

Ketrospective  Effect  of  Statute.  —  The  right 
under  Pub.  Acts  Mich.  1889,  No.  244,  to  re- 
cover in  a  garnishment  proceeding  the  value- 
of  property  fraudulently  received  and  con- 
verted by  the  garnishees  applies  to  an  action 
thereafter  brought,  although  depending  ort 
transactions  which  took  place  before  the  stat- 
ute was  passed,  as  the  statute  relates  to  reme- 
dies only,  and  does  not  change  rights  or  liabili- 
ties.   Heineman  v.  Schloss,  83  Mich.  153. 

All  Interested  Parties  Must  Be  Before  the  Court. 
—  Lyon  v.  Ballentine,  63  Mich.  97,  6  Am.  St. 
Rep.  284. 

6.  Fraud  Practiced  upon  Debtor.  —  Goddard  v. 
Guittar,  80  Iowa  129;  Garretson  v.  Kane,  27- 
N.  J.  L.  208.  See  also  Curtis  v.  Steever,  36  N.. 
T.  L.  304.    Compare  Knight  v.  Gorham,  4  Me.. 
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a  garnishee  cannot  be  charged  on  account  of  a  conveyance  of  land  to  him  by 
a  debtor  for  the  purpose  of  defrauding  his  creditors,1  though  it  seems  that 
when  a  fraudulent  vendee  has  received  rents  and  profits  from  the  land  or  has 
sold  the  land  and  received  payment  therefor  he  may  be  charged  as  garnishee 
to  the  extent  of  the  moneys  so  received.2 

(5)  Estoppel  to  Deny  Validity  of  Transfer.  —  A  creditor  may,  by  garnish- 
ment, pursue  and  condemn  money  or  a  debt  which  is  the  product  of  a  fraudu- 
lent sale  made  by  his  debtor.  If  he  adopts  this  remedy  he  can  only  claim  the 
money  as  a  debt,  and  will  not  be  permitted  to  dispute  the  change  of  title  to 
the  property.3 

(6)  What  Constitutes  Fraudulent  Conveyance  or  Transfer.  — The  question 
as  to  when  a  conveyance  is  to  be  deemed  fraudulent  as  to  the  creditors  of  the 
vendor  will  be  found  fully  discussed  under  another  title.4 

(7)  Liability  of  Fraudulent  Vendee.  —The  extent  of  the  liability  of  the 
fraudulent  vendee  as  affected  by  his  right  of  set-off,  his  disposition  of  the 
property,  etc.,  will  also  be  found  fully  discussed  in  another  place.5 

d.  Property  Held  under  Pledge,  Mortgage,  or  Other  Lien  — 
(1)  In  General.  —  In  most  jurisdictions  the  courts,  following  the  rule  that  the 
garnishee  is  liable  to  the  plaintiff  in  the  garnishment  proceeding  no  further 
than  he  was  liable  to  the  principal  defendant,  deny  that  property  of  the 
defendant  held  by  the  garnishee  under  a  pledge,  mortgage,  or  other  lien  can 
be  reached  by  garnishment.  In  other  jurisdictions  the  same  result  in  regard 
to  mortgages  is  reached,  the  decisions  being  based  on  the  principle  that  the 
interest  of  the  mortgagor  is  equitable  and  therefore  not  subject  to  garnishment.6 


1.  Fraudulent  Conveyances  of  Land  —  Connecti- 
cut. —  Risley  v.  Welles,  \;  Conn.  431. 

Iowa.  —  Boyle  z-.  Maroney,  73  Iowa  70,  5  Am. 
St.  Rep.  657. 

Maine.  —  Blodgett  v.  Chaplin,  48  Me.  322; 
Shreve  v.  Fenno,  49  Me.  78;  Plummer  v.  Rund- 
lett,  42  Me.  365. 

Massachusetts.  —  Ripley  v.  Severance,  6  Pick. 
(Mass.)  474,  17  Am.  Dec.  357;  Bissell  v.  Strong, 
9  Pick.  (Mass.)  562;  Chapman  v.  Williams,  13 
Gray  (Mass.)  416;  Hotv  v.  Field,  5  Mass.  390; 
Gore  v.  Clisby,  8  Pick.  (Mass.)  555;  Dickinson 
v.  Strong,  4  Pick.  (Mass.)  58;  Webb  v.  Peele, 
7  Pick.  (Mass.)  247,  19  Am.  Dec.  284. 

New  Hampshire.  —  Hey  wood  v.  Brooks,  47 
N.  H.  231. 

Vermont.  —  Baxter  v.  Currier,  13  Vt.  615; 
Hunter  v.  Case,  20  Vt.  195;  Stevens  v.  Kirk, 
37  Vt.  204;  Woodward  v.  Wyman,  53  Vt.  645; 
National  Union  Bank  v.  Brainerd,  65  Vt.  291; 
Prout  v.  Vaughn,  52  Vt.  451. 

2.  Rents,  Profits,  or  Proceeds  Received  by  Fraud- 
ulent Vendee  of  Land.  —  Russell  v.  Lewis,  15 
Miss.  127;  Bissell  v.  Strong,  9  Pick.  (Mass.) 
562;  Pierson  v.  Weller,  3  Mass.  564.  Compare 
Heyvvood  v.  Brooks,  47  U.  S.  231. 

In  Foster  v.  Libby,  24  Me.  448,  it  was  held 
that  a  person  could  not  be  charged  as  trustee 
where  he  had  received  a  deed  of  real  estate 
without  consideration,  and  with  the  assent  of 
his  grantor  had  so  conveyed  it  that  the  title 
passed  to  a  third  person,  but,  it  being  sold 
upon  a  credit,  no  part  of  the  proceeds  of  the 
sals  had  been  realized  at  the  time  of  service 
of  the  process  upon  him. 

3.  Garnishment  of  Proceeds  Operates  as  Estoppel 
to  Deny  Validity  of  Sale.  —  Sheppard  v.  Buford, 
7  Ala.  91;  Price  v.  Masterson,  35  Ala.  493; 
Sickman  v.  Abernathy,  14  Colo.  174;  Sayers  v. 
Kent,  (Pa.  1885)  1  Atl.  Rep.  442;  Bishop  v. 
Catlin,  28  Vt.  71;  Woodward  v.  Wyman,  53 


Vt.  645.  See  also  Butler  v.  O'Brien,  5  Ala. 
316;  Adlum  v.  Yard,  1  Rawle  (Pa.)  163,  18 
Am.  Dec.  608. 

4.  See  the  title  Fraudulent  Sales  and  Con- 
veyances, ante,  p.  210. 

5.  See  the  title  Fraudulent  Sales  and  Con- 
veyances, ante,  p.  2 10. 

6.  Property  Held  under  Mortgage  or  Other  Lien. 
Not  Garnishable  —  Arkansas.  —  Patterson  v. 
Harland,  12  Ark.  158. 

Illinois.  —  Dieter  v.  Smith,  70  111.  168. 
Kansas.  —  See  Kansas  Invest.  Co.  v.  Jones, 
2  Kan.  App.  638. 

Maine.  —  Howard  v.  Card,  6  Me.  353. 
Maryland.  —  Poe  v.  St.  Mary's  College,  4. 
Gill  (Md.)  499. 

Michigan. — Daggett,  etc.,  Co.  v.  McClintock, 
56  Mich.  51. 

Missouri.  —  Beckham  v.  Carter,  19  Mo.  App. 
596;  McCord,  etc.,  Mercantile  Co.  v.  Bettles, 
58  Mo.  App.  384. 

New  Hampshire.  —  Haven  v.  Wentworth,  2 
N.  H.  93;  Hudson  v.  Hunt,  5  N.  H.  53S;  Bul- 
lock v.  Foster,  44  N.  H.  38. 

New  Mexico.  —  Garland  v.  Sperling,  6  New 
Mex.  623,  7  New  Mex.  121. 

Tennessee.  —  Nolen  v.  Crook,  5  Humph. 
(Tenn.)  312. 

Wisconsin.  —  St.  Louis  v.  Regenf  uss,  28  Wis. 
144. 

In  Younkin  v.  Collier,  47  Fed.  Rep.  571,  it 
was  held  that  where  a  mortgage  was  executed 
to  a  trustee  for  the  purpose  of  securing  the 
payment  of  certain  debts,  and  it  does  not  ap- 
pear that  there  is  or  will  be  a  surplus  left  in 
the  hands  of  the  trustee  after  paying  the  debts 
secured  and  the  costs  and  expenses  connected 
therewith,  the  trustee  cannot  be  charged  as 
garnishee  at  the  suit  of  creditors  of  the  mort- 
gagor. 

"Person  Indebted  "  to  Defendant.  —  In  Garland 
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In  some  jurisdictions,  however,  it  is  held  that  the  interest  of  the  mortgagor  in 
the  mortgaged  chattels  in  the  possession  of  the  mortgagee,  after  the  debt  due 
to  the  mortgagor  has  been  paid,  may  be  reached  by  garnishment  by  a  creditor 
of  the  mortgagor,  and  the  mortgagee  compelled  to  account  for  any  balance 
which  may  remain  after  payment  of  his  claim.1 

(2)  Unrecorded  Mortgages.  —  Unrecorded  mortgages  are  absolutely  void  as 
against  creditors  whose  rights  have  intervened  between  the  execution  and  the 
recording  thereof,  and  therefore,  on  the  same  principle  that  a  creditor  may 
reach  by  garnishment  property  transferred  in  fraud  of  creditors,  it  is  held  that 
garnishment  process  will  reach  property  covered  by  an  unrecorded  mortgage 
made  before  the  debt  was  incurred  to  secure  payment  of  which  the  garnish- 
ment is  issued.* 


v.  Sperling,  6  New  Mex.  623,  7  New  Mex.  121, 
it  was  held  that  a  mortgagee  in  possession  of 
chattels  after  condition  broken  could  not  be 
charged  as  garnishee  under  Comp.  Laws 
(1884),  §  2159,  requiring  an  officer  holding  an 
execution  for  collection,  on  failure  to  find  prop- 
erty sufficient  to  satisfy  the  execution,  to  gar- 
nishee "  all  persons  who  may  be  indebted  "  to 
the  judgment  debtor. 

Pledge.  —  Where  property  is  placed  in  the 
hands  of  a  person  as  a  pledge  for  a  debt  it 
cannot  betaken  by  garnishment  until  the  debt 
is  paid.  Picquet  v.  Swan,  4  Mason  (U.  S.) 
443;  Patterson  v.  Harland,  12  Ark.  158;  Hall 
v.  Page,  4  Ga.  429,  48  Am.  Dec.  235;  Kergin 
v.  Dawson,  6  111.  86;  Poe  v.  St.  Mary's  Col- 
lege, 4  Gill  (Md.)  499;  Whitney  v.  Dean,  5  N. 
H.  249;  Hudson  v.  Hunt,  5  N.  H.  538. 

Money  Held  as  Indemnity.  —  Where  the  gar- 
nishee retained  in  his  haads  part  of  the  pur- 
chase money  of  lands  bought  from  the  defend- 
ant, as  an  indemnity  against  his  own  liability 
upon  a  note  of  the  defendant  which  was  un- 
paid, it  was  held  that  he  was  not  liable  as  gar- 
nishee.   St.  Louis  v.  Regenfuss,  28  Wis.  144. 

Eequiring  Garnishee  to  Ketain  Surplus  of  Col- 
laterals.—  Under  the  Georgia  statute  declaring 
that  "  collateral  securities  in  the  hands  of  a 
creditor  shall  not  be  the  subject  of  garnish- 
ment at  the  instance  of  other  creditors,"  it  was 
held  that  a  creditor  holding  collateral  might 
nevertheless,  if  garnished,  be  ordered  to  re- 
tain, subject  to  the  further  order  of  the  court, 
any  surplus  which  might  remain  in  his  hands 
after  he  should  have  paid  himself  from  the 
avails  thereof.  Chesapeake  Guano  Co.  v. 
Sparks,  18  Fed.  Rep.  281. 

1.  Interest  of  Mortgagor  in  Mortgaged  Chattels 
Held  Subject  to  Garnishment  —  Iowa.  —  Doan  v. 
Garretson.  24  Iowa  351;  Hoffman  v.  Wether- 
ell,  42  Iowa  89;  Davis  v.  Wilson,  52  Iowa 
187;  Hawthorn  r.  Unthank,  52  Iowa  507;  Mc- 
Connell,  v.  Denham,  72  Iowa  494;  Spencer 
v.  Moran,  80  Iowa  374;  Buck-Reiner  Co.  v. 
Beatty,  82  Iowa  353.  Compare  Smith  v. 
Clarke,  9  Iowa  241. 

Minnesota. — Becker  v.  Dunham,  27  Minn.  32. 

Nebraska.  —  Burnham  v.  Doolittle,  14  Neb. 
217;  Chicago  Lumber  Co.  v.  Fisher,  18  Neb. 
334;  Grand  Island  Banking  Co.  v.  Costello,  45 
Neb.  119;  iEtna  Ins.  Co.  v.  Wilcox  Bank,  48 
Neb.  544;  Meyer  v.  Miller,  51  Neb.  620. 

Texas.  —  Carter  v.  Bush,  79  Tex.  29. 

Wisconsin,  —  McCown  v.  Russell,  84  Wis. 
122. 

In  Hawthorn  v.  Unthank,  52  Iowa  507, 
where  a  garnishee  admitted  that  he  held  cer- 


tain property  belonging  to  a  judgment  debtor, 
on  which  he  had  a  lien,  it  was  held  that  a 
money  judgment  could  not  be  rendered 
against  the  garnishee  without  an  opportunity 
given  him  to  discharge  such  judgment  by  a 
surrender  of  such  property  upon  provision 
being  made  for  the  payment  of  his  claim. 

In  Kimbrough  v.  J.  K.  Orr  Shoe  Co.,  q8  Ga. 
537,  it  was  held  that  il  was  competent  for  the 
plaintiff,  in  a  garnishment  proceeding  based 
upon  a  pending  suit,  to  file,  in  connection  with 
and  in  aid  of  the  proceeding,  an  equitable 
petition  for  the  purpose  of  subjecting  to  the 
payment  of  his  claim  any  surplus  which  might 
be  left  of  the  proceeds  of  property  previously 
pledged  by  the  debtor  to  another  creditor  after 
the  debt  due  the  latter  should  be  satisfied. 

After  Condition  Broken. —  In  Root  v.  Davis, 
51  Ohio  St.  29,  it  was  held  that  the  liability  of 
a  mortgagee  in  possession  after  condition 
broken  to  account  for  the  surplus  was  a  credit 
of  the  mortgagor  and  could  be  attached  as 
such  by  the  process  of  garnishment. 

Collaterals  Improperly  Disposed  of.  —  At  the 
time  of  the  summons  the  garnishee  held  as 
collateral  security  for  the  defendant's  indebt- 
edness the  note  of  a  third  person  for  a  much 
larger  amount,  which  it  afterwards  sold  for  the 
exact  amount  of  the  indebtedness.  It  was 
held  that,  in  the  absence  of  a  showing  that 
this  was  a  proper  disposition  of  the  note,  the 
garnishee  was  chargeable  with  the  excess. 
Indianapolis  First  Nat.  Bank  v.  Armstrong, 
101  Ind.  244. 

Lien  for  Unliquidated  Amount.  —  In  Trunkey 
v.  Crosby,  33  Minn.  464,  it  was  held  that  the 
fact  that  the  amount  for  which  the  garnishee 
had  a  lien  on  the  property  in  his  possession 
was  unliquidated  would  not  defeat  the  gar- 
nishment. 

Determination    of    Mortgagee's    Liability. — 

Where  the  interest  of  the  mortgagor  in  prop- 
erty under  mortgage  was  sought  to  be  reached 
by  garnishment  served  upon  the  mortgagee  in 
possession,  ir  was  held  that  the  proper  pro- 
ceeding was  to  continue  the  garnishment  pro- 
ceedings until  the  mortgagee  had  disposed  of 
the  property  and  then  require  him  to  file  a 
supplemental  answer  as  to  any  balance  re- 
maining in  his  hands.  Carter  v.  Bush,  79 
Tex.  29. 

2.  Unrecorded  Mortgage. — Crippen  v.  Fletcher, 

56  Mich.  386. 

A  mortgagee  of  chattels  who,  at  the  request 
and  to  save  the  credit  of  his  mortgagor,  with- 
holds his  mortgage  from  the  files  of  the  proper 
office,  but  puts  it  on  file  and  takes  possession 
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(3)  Surplus  After  Sale. — When  the  mortgagee  or  pledgee  has  sold  the 
property,  and  a  surplus  remains  in  his  hands  after  payment  of  his  claim,  such 
surplus  may  be  reached  by  garnishment,  as  the  defendant  could  have  main- 
tained an  action  therefor,1  though  the  mortgagee  could  not  be  compelled  to 
sell  the  property.* 

(4)  Statutory  Provisions.  —  In  a  great  many  jurisdictions  it  is  now  expressly 
provided  by  statute  that  property  held  under  mortgage  or  other  lien  may  be 
reached  by  garnishment  and  the  garnishee  compelled  to  turn  over  the  property 
on  payment  of  the  amount  of  his  lien,  or  the  court  is  authorized  to  appoint 
a  receiver  to  dispose  of  such  property  if  it  can  be  sold  for  a  greater  amount 
than  the  amount  of  the  lien,  and  the  proceeds,  after  paying  the  amount  of 
such  lien,  are  applied  to  the  payment  of  the  debt  and  costs  recovered  by  the 
plaintiff.3 


of  the  property  after  another  party  has  given 
credit  to  the  mortgagor  on  the  faith  that  his 
property  is  unencumbered,  commits  a  legal 
fraud  upon  the  latter  creditor,  even  though  no 
actual  fraud  was  intended,  and  is  liable  to  him 
with  respect  to  the  mortgaged  property  in  his 
possession  as  the  garnishee  of  the  debtor. 
Sanger  v.  Guenther,  73  Wis.  354.  See  also 
Standard  Paper  Co.  v.  Guenther,  67  Wis.  101; 
Baker  v.  Parkhurst,  (Mich.  1899)  78  N.  W. 
Rep.  643."  And  see  the  title  Recording  Acts. 

1.  Surplus  After  Satisfaction  of  Mortgage  Debt 
—  Illinois.  —  Glass  v.  Doane,  15  III.  App.  66; 
Doggett,  etc.,  Co.  v.  Bates,  26  111.  App.  369.  . 

Iowa.  —  Davis  v.  Wilson,  52  Iowa  187; 
Hoffman  v.  Wetherell,  42  Iowa  89. 

Kansas.  —  Bragunier  v.  Beck,  etc.,  Iron 
Co.,  41  Kan.  542;  Wingrove  v.  Haines,  7  Kan, 
App.  269. 

Maine. — Arnold  v.  El  well,  13  Me.  261. 

Maryland.  —  Poe  v.  St.  Mary's  College,  4 
Gill  (Md.)  499. 

Massachusetts.  —  Badlam  v.  Tucker,  1  Pick. 
(Mass.)  389,  ir  Am.  Dec.  202;  Stevens  v.  Bell, 
6  Mass.  343;  New  England  Marine  Ins.  Co.  v. 
Chandler,  16  Mass.  275;  Burlingame  v.  Bell, 
16  Mass.  320. 

Oregon.  —  Williams  v.  Gallick,  11  Oregon 
337- 

Pennsylvania.  —  Merchants',  etc.,  Nat.  Bank 
v.  William  A.  Baeder  Glue  Co.,  164  Pa.  St.  I. 
Wisconsin  — Warder  v.  Baker,  67  Wis.  409. 

Waiver  by  Mortgagee  of  Claim  to  Surplus.  —  In 
Merchants',  etc.,  Nat.  Bank  v.  William  A. 
Baeder  Glue  Co.,  164  Pa.  St.  1,  it  was  held 
that  where  goods  deposited  with  a  creditor  as 
collateral  security  for  the  debt  have  been  sold, 
the  debtor  cannot  collusively  waive  his  right 
to  an  account  from  such  creditor  so  as  to  de- 
feat the  right  of  his  other  attaching  creditors 
to  require  an  account  from  such  creditor  for 
the  proceeds  of  the  sale.  See  also  Cooley  v. 
Minnesota  Transfer  R.  Co.,  53  Minn.  327,  39 
Am.  St.  Rep.  609. 

Discharge  of  Lien.  —  Where  the  lien  of  the 
trustee  has  been  discharged,  he  may  then  be 
charged  as  trustee  for  the  property  in  his  pos- 
session. Howard  v.  Card,  6  Me.  353;  Capen 
v.  Alden,  5  Met.  (Mass.)  268;  Badlam  v. 
Tucker,  1  Pick.  (Mass.)  400,  n  Am.  Dec.  202; 
Jarvis  v.  Rogers.  15  Mass.  389;  Ellis  v.  Good- 
now,  40  Vt.  237. 

Property  claimed  by  A,  being  libeled  in 
admiralty  as  a  prize,  was  delivered  to  B  to 
indemnify  him  for  bonds  given  by  him  upon 


A's  claim.  A  decree  of  restitution,  discharg- 
ing these  bonds,  was  afterwards  passed;  but 
before  B  had  notice  of  it,  he  was  served  with 
a  foreign  attachment  as  having  A's  goods  in 
his  hands.  It  was  held  that  the  attachment 
was  effectual.  Thompson  v.  Stewart,  3  Conn. 
182,  8  Am.  Dec.  168. 

2.  Compelling  Mortgagee  to  Sell  Property.  — 
Howard  v.  Card,  6  Me.  353;  Badlam  v.  Tucker, 
1  Pick.  (Mass.)  389,  11  Am.  Dec.  202;  Hudson 
v.  Hunt,  5  N.  H.  538.  Compare  Williams  v. 
Schooner  St.  Stephens,  2  Mart.  N.  S.  (La.)  22. 

3.  Statutory  Provisions  —  Colorado.  —  Metzler 
v.  James,  12  Colo.  322. 

Maine.  —  Thompson  v.  Pennell,  67  Me.  159; 
Shreve  v.  Fenno,  49  Me.  78 ;  Emmons  v.  Brad- 
ley, 56  Me.  333 

Massachusetts.  —  Martin  v.  Bayley,  1  Allen 
(Mass.)  381;  Hooton  v.  Gamage,  11  Allen 
(Mass)  354;  Kent  v.  Lee,  9  Gray  (Mass.)  45; 
15rown  v.  Neale,  3  Allen  (Mass.)  74,  80  Am. 
Dec.  53;  Barnard  v.  Moore,  8  Allen  (Mass.) 
273;  Flanagan  v.  Cutler,  121  Mass.  96;  Gould- 
ing  v.  Hair,  133  Mass.  78;  Simmons  v.  Woods, 
144  Mass.  385;  McDonald  v.  Faulkner,  154 
Mass.  34. 

Michigan.  —  Smith  v.  Menominee  Circuit 
Judge,  53  Mich.  560;  Cohnen  v.  Sweenie,  105 
Mich.  643. 

New  Hampshire.  —  Briggs  v.  Walker,  21  N. 
H.  78;  Hills  v.  Smith,  28  N.  H.  378;  Fling  v. 
Goodall,  40  N.  H,  216;  Bullock  v.  Foster,  44 
N.  H.  38. 

See  also  the  various  local  codes  and  statutes 
in  the  United  States. 

Form  of  Writ.  —  A  trustee  writ  in  the  usual 
form  is  sufficient  under  Pub.  Stat.  Mass. 
(1882),  c.  161,  §  79,  to  bring  in  a  mortgagee  as 
a  trustee  of  the  mortgagor.  Emery  v.  Seavey, 
148  Mass.  566. 

Cost  of  Sale. — The  amount  of  the  mortgagee's 
claim  is  to  be  paid  in  preference  even  to  the 
cost  of  the  sale.  Smith  v.  Menominee  Circuit 
Judge,  53  Mich.  560. 

Manner  of  Sale  —  Sale  in  Parcels  Not  Permitted. 
—  Where  a  sale  of  the  mortgaged  property  is 
permitted  only  when  the  property  will  bring 
more  than  the  amount  of  the  mortgage  debt,  a 
sale  in  parcels  is  not  to  be  permitted,  as  the 
outcome  of  such  a  sale  cannot  be  known  when 
it  is  begun.  Smith  v.  Menominee  Circuit 
Judge,  53  Mich.  560. 

Effect  on  Mortgagee's  Right  to  Foreclose.  — 
After  personal  property  under  mortgage  has 
been  duly  attached  by  the  trustee  process,  the 
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(5)  Possession  by  Mortgagee  Essential  to  Liability.  —  In  jurisdictions  where 
the  interest  of  a  mortgagor  of  chattels  in  the  hands  of  the  mortgagee  may  be 
reached  by  garnishment  served  upon  the  mortgagee,  it  is  necessary,  in  order 
that  the  mortgagee  may  be  charged,  that  he  should  at  the  time  have  the  actual 
possession  of  the  chattels.1 

e.  Stock  in  Corporations  —  (1)  Corporation  as  Garnishee.  —  The  ques- 
tion has  arisen  whether  a  corporation  can  be  charged  as  garnishee  at  the  suit 
of  creditors  of  a  stockholder,  on  account  of  the  ownership  by  the  latter  of  stock 
in  the  corporation,  and  it  is  held  by  the  weight  of  authority,  under  the  statutes 
providing  for  a  summons  of  garnishment  to  be  issued  to  persons  "  indebted  " 
to  the  defendant  or  having  "  property  or  effects  "  of  the  latter,  that  stock  in 
a  corporation  cannot  be  reached  by  garnishment  served  upon  the  corporation, 
as  in  such  a  case  the  corporation  cannot  be  said  to  be  indebted  to  the  stock- 
holder, nor  can  it  be  said  to  have  property  or  effects  of  the  stockholder.8 

Statutory  Provisions.  —  In  some  jurisdictions  the  statutes  expressly  provide  for 
the  seizure  by  garnishment  of  the  interest  of  a  stockholder  in  the  corporation, 
and  a  corporation  when  summoned  as  garnishee  is  required  to  answer  as  to 
any  stock  therein  held  by  or  for  the  benefit  of  the  defendant.3 


mortgagee  cannot  afterwards  give  notice  and 
foreclose  his  mortgage.  Hobart  v.  Jouvett,  6 
Cush.  (Mass.)  105.  See  also  Spencer  v.  Moran, 
80  Iowa  374.  Compare  Mensing  v.  Engelke, 
67  Tex.  532. 

1.  Possession  by  Mortgagee  Essential  to  Liability 

—  United  States.  —  Younkin  v.  Collier,  47  Fed. 
Rep.  571- 

Iowa.  —  Kiggins  v.  Woodke,  78  Iowa  34; 
Fountain  v.  Smith,  70  Iowa  282. 

Maine.  —  Emmons  v.  Bradley,  56  Me.  333; 
Mace  v.  Heald,  36  Me.  136;  Wood  v.  Estes,  35 
Me.  145;  Callender  v.  Furbish,  46  Me.  226. 

Massachusetts.  —  Badlam  r.  Tucker,  1  Pick. 
(Mass.)  399,  11  Am.  Dec.  202;  Central  Bank  v. 
Prentice,  18  Pick.  (Mass.)  396.  Compare  Emery 
v.  Seavey,  148  Mass.  566. 

Michigan.  —  Folkerts  v.  Standish,  55  Mich. 
463. 

New  Hampshire.  —  Despatch  Line,  etc.,  v. 
Bellamy  Mfg.  Co.,  12  N.  H.  238,  37  Am.  Dec. 
203. 

Wisconsin.  —  Spitz  v.  Tripp,  86  Wis.  25. 

In  Black  v.  Dawson,  82  Mich.  485,  mort- 
gagees were  charged  as  garnishees  at  the  suit 
of  creditors  of  the-mortgagor,  where  the  mort- 
gage was  fraudulent  as  to  creditors,  though 
prior  to  the  service  of  the  writ  of  garnishment 
they  had  committed  the  actual  possession  of 
the  property  to  an  agent. 

2.  Corporate  Stock  Not  Subject  to  Garnishment. 

—  Ashley  v.  Quintard,  go  Fed.  Rep.  84;  Plant- 
ers, etc..  Bank  v.  Leavens,  4  Ala.  753;  Ross  v. 
Ross,  25  Ga.  297;  Mooar  v.  Walker,  46  Iowa 
164;  Foster  v.  Potter,  37  Mo.  525;  Nashville 
Bank  v.  Ragsdale,  Peck  (Tenn.)  296;  Price  v. 
Brady,  21  Tex.  619.  See  also  Younkin  v.  Col- 
lier, 47  Fed.  Rep.  573;  Armour  Brothers  Bank- 
ing Co.  v.  St.  Louis  Nat.  Bank,  113  Mo.  20,  35 
Am.  St.  Rep.  691.  Compare  Union  Nat.  Bank 
v.  Byram,  131  111.  92;  Montidonico  v.  Page, 
10  Heisk.  (Tenn  )  445;  Baltimore,  etc.,  R.  Co. 
v.  Gallahue,  12  Gratt.  (Va.)  665,  65  Am.  Dec. 
254;  Shenandoah  Valley  R.  Co.  v.  Griffith,  76 
Va.  913;  Chesapeake,  etc..  R.  Co.  v.  Paine,  29 
Gratt.  (Va.)  502. 

Indebtedness  —  Property  or  Effects.  —  A  cor- 
poration is  not  "  indebted  "  to,  nor  has  it  in  its 
possession  "  property  or  effects  "  of,  its  stock- 


holders, within  the  meaning  of  the  garnishment 
laws.  Ross  v.  Ross,  25  Ga.  297;  Foster  v.  Pot- 
ter, 37  Mo.  525. 

Stock  in  Foreign  Corporation.  —  In  Ireland  v. 
Globe  Milling,  etc.,  Co.,  19  R.  I.  180,  61  Am. 
St.  Rep.  756,  it  was  held  that  shares  of  stock 
owned  by  a  nonresident  defendant  in  a  foreign 
corporation  could  not  be  reached  by  process  of 
attachment,  although  the  officers  of  the  cor- 
poration were  within  the  state  and  ihe  business 
of  the  corporation  was  being  carried  on  there. 
The  situs  of  the  stock  for  the  purpose  of  at- 
tachment and  execution  is  the  domicil  of  the 
corporation.  The  court  also  expressly  stated 
that  it  did  not  wish  to  be  understood  as  inti- 
mating that  shares  of  the  stock  in  a  domestic 
corporation  could  be  reached  in  that  way. 

A  Certificate  of  Membership  in  a  Board  of  Trade 
cannot  be  reached  by  the  creditorof  the  mem- 
ber in  a  garnishment  proceeding  against  the 
board.  Netter  v.  Board  of  Trade,  12  111.  App. 
607. 

Certificates    Not    Yet    Issued. —  Under  the 

Illinois  garnishment  act,  which  provides  for 
reaching  by  garnishment  rights  and  effects  in 
the  hands  of  the  garnishee,  it  has  been  held 
that  a  corporation  could  be  charged  as  gar- 
nishee for  shares  of  corporate  stock  for  which 
certificates  had  not  been  issued.  Illinois 
Anglo-American  Storage  Battery  Co.  v.  Long. 
41  111.  App.  333. 

In  Bigelow  v.  York,  etc.,  R.  Co.,  37  Me.  320, 
the  question  whether  a  railroad  corporation 
which  had  contracted  to  issue  stock  certificates 
to  the  principal  defendants  was  chargeable  as 
trustee  was  left  undecided. 

Shareholder  in  Co-operative  Bank.  —  The  bal- 
ance which  a  shareholder  in  a  co-operative 
bank  doing  business  under  Pub.  Stat.  Mass. 
(1882),  c.  117,  and  its  amendments,  is  entitled 
to  withdraw  therefrom,  made  up  of  dues  paid 
in,  plus  profits  and  less  fines  and  losses,  may 
be  reached  by  trustee  process  as  a  "credit"  or 
money  due  to  the  shareholder.  Atwood  v. 
Dumas,  T49  Mass.  167. 

3.  Statutory  Provisions  for  Beaching  Stock  by 
Garnishment.  —  Norton  v.  Norton,  43  Ohio  St. 
509;  National  Bank  v.  Lake  Shore,  etc.,  R. 
Co.,  21  Ohio  St.  221;  Harrell  v.  Mexico  Cattle 
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(2)  Depositary  of  Stock  Certificate  as  Garnishee.  —  The  question  whether 
a  person  in  possession  of  a  certificate  of  stock  belonging  to  the  defendant 
can  be  charged  as  garnishee  on  account  thereof  depends  on  the  question 
whether  a  person  in  possession  of  a  chose  in  action  of  the  defendant  can  be 
charged  therefor.    This  subject  will  be  found  discussed  in  another  place.1 

/.  Property  Capable  of  Direct  Attachment.  —  Property  may  be  so 
situated  that  a  person  in  possession  may  be  charged  as  garnishee  when  at  the 
same  time  a  direct  attachment  of  it  might  have  been  made,  and  the  garnishee 
cannot  escape  liability  on  the  ground  that  the  property  could  have  been 
attached  or  could  have  been  taken  by  a  levy  of  execution. * 

g.  Property  Acquired  by  Garnishee  by  Trespass.  —  The  process  of 
garnishment  only  reaches  property  held  by  the  garnishee  for  the  defendant 
and  acquired  by  the  former  under  contract,  express  or  implied,  with  the  latter, 
and  it  has  been  held  that  property  acquired  by  the  garnishee  from  the  defend- 
ant by  trespass  cannot  be  reached  by  garnishment.3 

5.  Plurality  of  Defendants  —  Indebtedness  Owing  to  Part  Only.  —  Where  an 
action  is  brought  or  a  judgment  is  recovered  against  a  plurality  of  defendants, 
a  person  indebted  to  a  part  only  of  such  defendants  may  be  summoned  and 
charged  as  garnishee.4  This  doctrine  is  similar  to  the  rule  in  regard  to  executions 


Co.,  73  Tex.  612;  Waco  State  Bank  v.  Stephen- 
son Mfg.  Co.,  4  Tex.  Civ.  App.  137;  Smith  v. 
Traders'  Nat.  Bank,  74  Tex.  457. 

1.  See  supra,  this  division  of  this  section, 
Choses  in  Action. 

For  a  Full  Discussion  as  to  the  remedies  of  a 
creditor  in  respect  to  corporate  stock  owned 
fay  the  debtor,  see  the  title  Stocks. 

2.  Property  Subject  to  Direct  Attachment.  — 
Balkham  v.  Lowe,  20  Ma.  369;  Brown  v. 
Davis,  18  Vt.  211.  See  also  Burlingame  v. 
Bell,  16  Mass.  318.  Compare  Allen  v.  Meg- 
guire,  15  Mass.  490. 

Horses  and  Carriages  Kept  at  a  Livery  Stable 
are  not  subject  to  attachment  execution 
against  the  livery-stable  keeper  as  garnishee. 
They  may  be  levied  on  directly.  Hall  v.  Fil- 
ter Mfg.  Co.,  10  Phila.  (Pa.)  370,  32  Leg.  Int. 
(Pa.)  420. 

Goods  in  Trunks  and  Boxes.  —  In  Hooper  v. 
Day,  19  Me.  56,  36  Am.  Dec.  734,  it  was  held 
that  where  goods  in  trunks  locked,  and  in 
boxes  nailed,  were  deposited  in  one  of  the 
chambers  of  the  house  belonging  to  the  person 
summoned  as  trustee,  and  the  officer  did  not 
know  the  contents,  nor  whether  they  were  or 
were  not  attachable,  nor  where  they  were  to 
be  found,  nor  that  he  would  be  permitted  to 
search  for  them,  they  could  not  be  regarded  as 
liable  to  attachment  by  ordinary  process,  and 
the  depositary  was  chargeable  as  trustee. 

Hides  in  Vats  for  tanning  are  attachable  by 
the  trustee  process,  although  they  are  not  by 
the  ordinary  process,  because  not  removable 
without  materially  injuring  them.  Clark  v. 
Brown,  14  Mass.  271. 

3.  Property  Acquired  by  Trespass.  —  Despatch 
Line,  etc.,  v.  Bellamy  Mfg.  Co.,  12  N.  H.  205, 
37  Am.  Dec.  203;  Wooding  v.  Puget  Sound 
Nat.  Bank,  11  Wash.  527.  See  also  Commer- 
cial Exch.  Bank  v.  McLeod,  65  Iowa  665,  54 
Am.  Rep.  36;  Watson  v.  Todd,  5  Mass.  271; 
Richardson  v.  Anderson,  (Tex.  App.  1892)  18 
S.  W.  Rep.  195;  Jackson  v.  Walton,  28  Vt.  43. 
Compare  Swett  v.  Brown,  5  Pick.  (Mass.)  178. 

Acquiescence  by  Defendant  in  Trespass.  —  An 
officer  held  bank  bills  attached  bv  him  in  a 
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suit  which  had  been  settled,  the  debtor  having 
acquiesced  in  the  attachment.  It  was  held 
that  the  officer  could  not  shield  himself  from 
liability  as  trustee  of  the  debtor,  by  claiming 
that  the  attachment  was  effected  by  a  trespass 
upon  the  person  of  the  debtor.  Lovejoy  v. 
Lee,  35  Vt.  430. 

4.  Plurality  of  Defendants  —  Indebtedness  Owing 
to  Part  Only.  —  Locket  Child,  11  Ala.  640; 
Lake  Shore,  etc.,  R.  Co.  v.  Scott,  67  111,  App. 
92;  Siegel  v.  Schneck,  67  111.  App.  602; 
Thompson  v.  Taylor,  13  Me.  420;  Smith  v. 
Cahoon,  37  Me.  281;  Stevens  v.  Perry,  113 
Mass.  380;  Aultman  v.  Markley,  61  Minn. 
404;  Stone  v.  Dean,  5  N.  H.  502;  Paikert/. 
Guillow,  10  N.  H.  103;  Caignett  v.  Gilbaud,  2 
Yeates  (Pa.)  35;  Sutro  v.  Bigelow,  31  Wis. 
527.  Co?npare  Zeinbal  v.  Hasterlik,  80  111. 
App.  141;  Arnold  v.  Hunt,  81  111.  App.  430; 
Ball  v.  Bennett,  (Tex.  Civ.  App.  1899)  52  S. 
W.  Rep.  618. 

An  annuity  bequeathed  to  a  married  woman 
for  her  sole  and  separate  use,  and  in  the  hands 
of  the  trustee  under  the  will  to  be  paid  to  her 
for  that  purpose,  cannot  be  held  on  a  trustee 
process  against  her  and  her  husband  on  their 
joint  order  for  the  payment  of  money. 
Mahoney  v.  Porter,  3  Cush.  (Mass.)  417.  This 
case  was  based  on  the  rule  that  the  wife  was 
not  personally  liable  on  her  contracts  entered 
into  during  coverture. 

Partnership.  —  A  debt  due  to  one  partner 
singly  may  be  attached  by  trustee  process  in 
an  action  against  the  partners  jointly.  Ste- 
vens v.  Perry,  113  Mass.  380.  See  also  Allen 
v.  Wells,  22  Pick.  (Mass.)  450,  33  Am.  Dec. 
757;  Newman  v.  Bagley,  16  Pick.  (Mass.)  570; 
Stone  v.  Dean,  5  N.  H.  502;  Ockington  v. 
Richey,  41  N.  H.  275;  Caignett  v.  Gilbaud,  2 
Yeates  (Pa.)  35.  See,  however,  Harvey  v. 
Mix,  24  Conn.  406;  McBride  v.  Protection  Ins. 
Co.,  22  Conn.  248. 

In  Burnell  v.  Weld,  59  Me.  423,  it  was  held, 
where  a  new  firm  was  composed  of  two  mem- 
bers of  an  old  firm  dissolved  and  another  per- 
son, and  an  attorney  collected  and  held  money 
belonging  to  the  old  firm,  that  such  attorney 
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which  permits  an  officer  having  an  execution  against  a  plurality  of  defendants  to 
levy  the  writ  on  the  property  of  one  or  more  of  the  defendants,  leaving  them  to 
settle  among  themselves  the  proportion  which  each  ought  to  contribute.1 

6.  Indebtedness  or  Property  in  Which  Others  than  Defendant  Have  Interests  — 
a.  Indebtedness.  —  It  is  the  general  rule  that  an  execution  may  be  levied 
on  the  interest  in  chattels  of  a  cotenant  or  joint  tenant,2  and  it  has  likewise 
been  held  in  some  cases  that  the  defendant's  interest  in  a  debt  owing  to  him 
and  another  was  subject  to  garnishment.3 

The  Better  Doctrine,  however,  which  is  based  on  the  well-established  rule  that 
the  plaintiff  can  have  no  greater  right  against  the  garnishee  than  the  defendant 
or  principal  debtor  would  have,  and  can  be  in  no  better  position  as  to  the  gar- 
nishee than  the  defendant  would  be  in  if  he  were  suing  the  garnishee,  is  that 
a  debt  due  jointly  to  the  defendant  and  another  cannot  be  reached  by  garnish- 
ment, as  the  defendant  could  not  alone  have  maintained  a  suit  therefor  against 
the  garnishee.4 

b.  Property  Belonging  to  Cotenants  and  Joint  Tenants.  —  In  some 
jurisdictions  which  refuse  to  permit  a  creditor  to  reach  by  garnishment  a  debt 
owing  jointly  to  his  debtor  and  another,  a  distinction  has  been  made  between 
a  debt  and  property  in  the  hands  of  the  garnishee  belonging  to  the  defendant 
and  another;  and  in  the  latter  case  it  has  been  held  that  the  interest  of  the 
defendant  in  such  property  might  be  reached  by  garnishment.5 

c.  Indebtedness  and  Property  of  Partnership  —  (i)  Indebtedness.— 
In  most  jurisdictions  it  is  held  that  an  indebtedness  owing  to  a  partnership 
cannot  be  reached  by  garnishment  and  applied  to  the  payment  of  a  claim 
against  an  individual  partner,  and  this  rule  is  recognized  even  in  some  of  those 
jurisdictions  which  permit  a  creditor  to  reach  by  garnishment  a  claim  payable 
to  his  debtor  and  another  jointly.6    In  other  of  such  jurisdictions,  however,  no 


might  be  held  as  trustee  of  the  new  firm,  the 
creditors  of  the  old  firm  not  interposing  any 
claim. 

Michigan  Rule.  —  In  Ford  v.  Detroit  Dry 
Dock  Co.,  50  Mich.  358,  it  was  held  that  a 
garnishee  cannot  be  charged  in  a  suit  against 
joint  defendants  if  his  disclosure  shows  an  in- 
debtedness to  only  a  part  of  the  defendants. 
See  also  Farwell  v.  Chambers,  62  Mich  316. 
Compare  Whitworth  v.  Pelton,  81  Mich.  98, 
decided  under  How.  Annot.  Stat.  Mich.,  Supp. 
(1883-90),  §  8055. 

1.  See  the  title  Executions,  vol.  11,  p.  664. 

2.  See  the  title  Executions,  vol.  ir,  p.  604. 

3.  Indebtedness  to  Defendant  and  Another  Held 
Garnishable  —  Minority  Rule.  —  Fogleman  v. 
Shively,  4  Ind.  App.  197,  51  Am.  St.  Rep.  213; 
Perry  v.  Blatch,  2  Kan.  App.  522;  Whitney  v. 
Munroe,  19  Me.  42,  36  Am.  Dec.  732;  Miller  v. 
Richardson,  I  Mo.  310;  Humphreys  v.  Atlan- 
tic Milling  Co.,  98  Mo.  542;  Moore  v.  Gilmore, 
16  Wash.  123,  58  Am.  St.  Rep.  20,  citing  8  A.M. 
and  Eng.  Encyc.  of  Law  (rst  ed.)  1169.  Com- 
pare Kingsley  V.  Missouri  F.  Co.,  14  Mo.  465. 

4.  Indebtedness  to  Defendant  and  Another  Held 
Not  Garnishable  —  Majority  Rule  —  Illinois.  — 
Ripley  v.  People's  Sav.  Bank,  iSIU.  App.  430; 
Baldwin  v.  Ferguson,  35  111.  App.  393. 

Massachusetts.  —  Hawes  v.  Waltham,  18  Pick. 
(Mass.)  451;  Upham  v.  Naylor,  9  Mass  490. 
Compare  Thorndike  v.  De  Wolf,  6  Pick.  (Mass.) 
120. 

Michigan.  —  Markham  v.  Gehan,  42  Mich. 
74;  Kennedy  v.  McLellan,  76  Mich.  598. 

New  Hampshire.  — Atkins  v.  Prescott,  10  N. 
H.  120;  Hanson  v.  Davis,  19  N.  H.  133;  French 
v.  Rogers,   16  N.   H.   177.    See  also  Rix  v. 


Elliot,  1  N.  H.  184;  Hudson  v.  Hunt,  5  N.  H. 

538. 

Rhode  Island.  —  Brown  v.  Collins,  18  R.  I. 
242. 

Vermont.  —  Towne  v.  Leach,  32  Vt.  747; 
Fairchild  v.  Lampson,  37  Vt.  407;  Bartlett  v. 
Woodward,  46  Vt.  100;  Willard  v.  Wing,  70 
Vt.  123.  See  also  McNeal  Pipe,  etc.,  Co.  v.  In- 
man,  67  Vt.  181. 

Wisconsin. — Singer  Townsend,  53  Wis. 
126. 

Death  of  One  of  Several  Joint  Debtors.  —  In  a 

suit  against  two  joint  makers  of  a  note,  where 
both  are  sued  and  served,  and  one  of  them 
dies  before  judgment,  process  of  garnishment 
cannot  issue  against  the  joint  debtors  of  the 
defendants  until  the  estate  of  the  deceased 
party  is  represented  or  such  other  proceedings 
are  had  as  will  disconnect  that  estate  from  the 
action.    Rawson  v.  Cochran,  17  Ga.  80. 

5.  Property  in  Hands  of  Garnishee  Belonging  to 
Defendant  and  Another.  —  Thorndike  v.  De  Wolf, 
6  Pick.  (Mass.)  120;  Bartlett  v.  Wood,  32  Vt. 
372.  Compare  Towrie  v.  Leach,  32  Vt.  747; 
Fairchild  v.  Lampson,  37  Vt.  407. 

6.  Indebtedness  to  Partners  Not  Garnishable  on 
Claim  Against  Individual  Partner  —  United  States. 
—  Lyndon  v.  Gorham,  I  Gall.  (U.  S.)  367. 

Alabama.  —  Winston  v.  Ewing,  1  Ala.  129, 
34  Am.  Dec.  763. 

Colorado.  —  Jones  v.  Langhorne,  19  Colo. 
206. 

Connecticut.  —  Church  v.  Knox,  2  Conn.  514; 
Brewster  v.  Hammet,  4  Conn.  540.  Compare 
Laight  v.  Tomlinson,  2  Root  (Conn.)  233. 

District  of  Columbia.  —  Rich   v.  Solari,  6 
Mackey  (D.  C.)  371. 
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distinction  is  made  between  indebtedness  owing  to  a  partnership  and  indebted- 
ness owing  generally  to  persons  jointly,  and  it  is  held  that  the  interest  of  a 
partner  in  an  indebtedness  owing  to  the  partnership  may  by  garnishment  be 
subjected  to  the  payment  of  the  individual  debts  of  the  partner.1 

(2)  Property  Belonging  to  PartnersJiip.  —  A  distinction  has  also  been  made 
between  indebtedness  owing  to  a  partnership  and  specific  chattels  belonging 
to  the  partnership  and  in  the  hands  of  the  garnishee,  and,  following  the  rule 
that  the  interest  of  a  partner  in  specific  chattels  is  subject  to  execution  on  a 
judgment  against  him  on  his  individual  indebtedness,  it  has  been  held  that  a 
partner's  interest  in  chattels  in  the  hands  of  the  garnishee  may  be  reached  by 
garnishment  in  an  action  against  the  partner  on  an  individual  indebtedness.2 

(3)  After  Dissolution  and  Settlement  of  Partnership.  —  It  seems  that  after 
the  partnership  has  been  dissolved,  and  the  affairs  of  the  partnership  have  been 
settled  so  that  it  can  be  ascertained  what  portion  of  an  indebtedness  to  the 


Florida.  —  Crescent  Ins.  Co.  v.  Bear,  23  Fla. 
50,  it  Am.  St.  Rep.  331. 

Illinois.  —  Ripley  v.  People's  Sav.  Bank,  18 
111.  App.  430;  Ullman  v.  Eggert,  30  111.  App. 
310. 

Indiana.  —  See  Field  v.  Malone,  102  Ind. 
251. 

Kansas.  —  Trickeit  v.  Moore,  34  Kan.  755. 
See  also  Perry  v.  Blatch,  2  Kan.  App.  524. 

Louisiana. — Smith  v.  McMicken,  3  La. 
Ann.  319;  Thomas  v.  Lusk,  13  La.  Ann.  277. 

Maryland.  —  People's  Bank  v.  Shryock,  48 
Md.  427,  30  Am.  Rep.  476.  Compare  Berry  v. 
Harris,  22  Md.  30,  85  Am.  Dec.  639. 

Massachusetts.  —  Bulfinchz'.  VVinchenbach,  3 
Allen  (Mass.)  161 ;  Fisk  v.  Herrick,  6  Mass. 
271;  Upham  v.  Naylor,  9  Mass.  490;  Hawes  v. 
Waltham,  18  Pick.  (Mass.)  451;  Stillings  v. 
Young,  161  Mass.  287. 

Michigan.  —  Farwell  v.  Chambers,  62  Mich. 
316;  Dawson  v.  Iron  Range,  etc.,  R.  Co.,  97 
Mich.  33. 

Mississippi.  —  Williams  v.  Gage,  49  Miss. 
777- 

Missouri.  —  Kingsley  v.  Missouri  F.  Co.,  14 
Mo.  467;  Pullis  v.  Fox,  37  Mo.  App.  592; 
Sheedy  v.  Second  Nat.  Bank,  62  Mo.  18,  21 
Am.  Rep.  407. 

New  Hampshire.  —  Atkins  v.  Prescott,  10  N. 
H.  120;  Gale  v.  Barnes,  66  N.  H.  183. 

New  York.  —  Sears  v.  Gearn,  (Supm.  Ct. 
Spec.  T.)  7  How.  Pr.  (N.  Y.)  3S3;  Matter  of 
Smith,  16  Johns.  (N.  Y.)  102,  Barry  v.  Fisher, 
(Supm.  Ct.  Spec.  T.)  39  How.  Pr.  (N.  Y.)  521. 

Ohio.  —  Myers  v.  Smith,  29  Ohio  St.  120. 

Rhode  Island.  —  Sweet  -o.  Read,  12  R.  I.  121. 

Tennessee. — Johnson  v.  King,  6  Humph. 
(Tenn.)  233. 

Vermont.  —  Towne  v.  Leach,  32  Vt.  747; 
Bartlett  v.  Woodward,  46  Vt.  100. 

Wisconsin.  —  Singer  v.  Tovvnsend,  53  Wis. 
126.    See  also  Brande  v.  Bond,  63  Wis.  140. 

Two  Partnerships  Having  Common  Member.  — 
An  indebtedness  owing  to  one  firm  cannot  be 
reached  by  garnishment  and  applied  to  the 
payment  of  a  claim  against  another  firm  which 
has  some  members  in  common  with  the  former 
firm.  Lyndon  v.  Gorham,  I  Gall.  (U.  S.)  367; 
Ullman  v.  Eggert,  30  111.  App.  310;  Upham  v. 
Naylor  9  Mass.  490. 

Illegal  Partnership.  —  The  rule  stated  in  the 
text  has  been  held  to  govern  though  the  part- 
nership was  entered  into  for  the  purpose  of 
conducting  a  gaming  business  and  the  indebt- 


edness due  to  the  partnership  was  for  insurance 
on  property  used  solely  for  gaming.  Crescent 
Ins.  Co.  v.  Bear,  23  Fla.  50,  11  Am.  St.  Rep. 
331. 

Where  a  Recovery  Is  Had  Against  One  Partner 
for  a  Firm  Debt,  it  is  held  that  an  indebtedness 
due  to  the  firm  may  be  reached  by  garnish- 
ment. Thomas  ».  Brown,  67  Md.  512;  Bethel 
v.  Chipman,  57  Mich.  379.  But  see  contra 
Rich  v.  Solari,  6  Mackey  (D.  C.)  371. 

1.  Minority  Rule  —  California.  —  Robinson  v. 
Tevis,  38  Cal.  612. 

Iowa.  —  Cox  v.  Russell,  44  Iowa  556.  See 
also  Harlan  v.  Moriarty,  2  Greene  (Iowa) 
486. 

Louisiana.  — J.  A.  Fay,  etc.,  Co.  v.  Ouachita 
Excelsior  Saw,  etc..  Mills,  50  La.  Ann.  205. 

Maine.  —  Whitney  v.  Munroe,  19  Me.  43,  36 
Am.  Dec.  732;  Thompson  v.  Lewis,  34  Me. 
167;  Smith  v.  Cahoon,  37  Me.  287;  Burnell  v. 
Weld,  59  Me.  423;  Parker  v.  Wright,  66  Me. 
392;  Henderson  v.  Cashman  85  Me.  437. 

Minnesota.  —  Day  McQuillan,  13  Minn. 
205. 

Nebraska.  —  See  Haas  v.  Rothschild,  33  Neb. 
206. 

Pennsylvania.  —  M'Carty  v.  Emlen,  2  Yeates 
(Pa.)  190;  Morgan  v.  Watmough,  5  Whart. 
(Pa.)  125. 

Compare  Brumwell  v.  Stebbins,  83  Iowa  425; 
Peabody  v.  Maguire,  79  Me.  572;  Lucas  v. 
Laws,  27  Pa.  St.  211;  Lewis  v.  Paine,  1  Leg. 
Gaz.  (Pa.)  508;  M'Coombe  v.  Dunch,  2  Dall. 
(Pa.)  73;  Alter  v.  Brooke,  9  Phila.  (Pa.)  258,  29 
Leg.  Int.  (Pa.)  117. 

Mingling  Individual  Property  with  Firm  Prop- 
erty.—  In  White  Mountain  Bank  v.  West,  46 
Me.  15,  it  was  held  that  if  a  firm  takes  prop- 
erty purchased  by  one  member  thereof,  and 
intermingles  it  with  its  own  property  of  the 
same  kind,  and  sells  the  whole  together,  giv- 
ing no  notice  that  one  member  of  the  firm 
owns  any  part  thereof  in  severalty,  the  pur- 
chaser is  liable  only  to  the  firm  for  the  price, 
and  the  member  claiming  exclusive  title  can- 
not maintain  an  action  in  his  own  name  alone 
for  any  part  of  the  price;  nor  can  his  private 
creditors  maintain  a  trustee  process  against 
such  purchaser. 

2.  Distinction  Between  Property  of  and  Indebt- 
edness to  Partnership.  —  Robinson  v.  Tevis,  38 
Cal.  612;  Thorndike  v.  DeWolf,  6  Pick.  (Mass.) 
120,  Bartlett  v.  Wood,  32  Vt.  372.  See  also 
Myers  v.  Smith,  29  Ohio  St.  120. 
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partnership  belongs  to  each  partner,  the  interest  of  the  partner  in  such 
indebtedness  may,  in  those  jurisdictions  which  permit  the  interest  of  a  joint 
creditor  to  be  reached  by  garnishment,  be  subjected  to  the  payment  of  his 
individual  indebtedness.1 

7.  Garnishment  of  Credits  or  Property  as  Affected  by  Situs  —  a.  Property  in 
HANDS  OF  GARNISHEE. — Garnishment  proceedings  being  in  the  nature  of 
proceedings  in  rem  for  the  condemnation  of  the  property  in  the  possession  of 
the  garnishee  to  the  satisfaction  of  the  judgment  recovered  against  the  princi- 
pal defendant,  it  is  now  well  settled  that  only  chattels  in  the  possession  of  the 
garnishee  and  within  the  limits  of  the  state  in  which  the  proceedings  are 
brought  can  be  reached  by  such  proceedings,  and  therefore  the  garnishee  can- 
not be  charged  on  account  of  chattels  under  his  control,  belonging  to  the 
defendant,  but  without  the  limits  of  the  state.3 

Property  in  Hands  of  Carrier.  —  The  rule  stated  in  the  preceding  paragraph  obvi- 
ously applies  to  property  in  the  hands  of  a  carrier  outside  the  state  whether 
in  transitu  or  not,3  and  when  it  is  in  transitu,  even  within  the  state,  it  is  held 
by  the  weight  of  authority  that  it  cannot  be  reached  by  garnishment.4 

Power  to  Compel  Garnishee  to  Bring  Chattels  Within  State.  —  In  several  cases  it  has 
been  urged  in  argument  where  the  chattels  were  without  the  state  that  the 
court  could  compel  the  garnishee  to  bring  them  within  the  state  so  that  they 
could  be  reached  by  such  proceedings,  but  it  was  held  that  the  court  possessed 
no  such  power.5 

Proceeds  of  Sale  of  Goods  Without  State.  —  It  is  held  that  while  goods  under  the 
control  of  the  garnishee  but  without  the  state  cannot  be  reached  by  garnish- 


1.  Dissolution  and  Settlement  of  Partnership.  — 

Harlan  v.  Moriatty,  2  Greene  (Iowa)  486; 
Robinson  :■.  Moriarty,  2  Greene  dowa)  497; 
Berry  v.  Harris,  22  Md.  30,  85  Am.  Pec.  639; 
Myers  v.  Smith,  29  Ohio  St.  120;  Knox  v. 
Schepler,  2  Hill  L.  (S.  Car.)  595.  See  also 
M'Carty  v.  Emlen,  2  Dall.  (Pa.)  277. 

2.  Chattels  Without  State  Cannot  Be  Reached  by 
Garnishment — United  States.  —  Central  Trust 
Co.  v.  Chattanooga,  etc.,  R.  Co.,  68  Fed.  Rep. 
685.  See  also  Pennoyer  v.  Neff,  95  U.  S.  724; 
Miller  v.  Hooe,  2  Cranch  (C.  C.)  622. 

Connecticut. — Farmers',  etc..  Bank  v.  Payne, 
25  Conn.  451. 

Georgia.  —  Western  R.  Co.  v.  Thornton,  60 
Ga.  300. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Cobb,  48 
111.  402;  Bo  wen  v.  Pope,  26  111.  App.  233, 
affirmed  125  111.  28,  8  Am.  St.  Rep.  330. 

Iowa. —  Montrose  Pickle  Co.  v.  Dodson,  etc., 
Mfg.  Co.,  76  Iowa  172,  14  Am.  St.  Rep.  213. 

Kansas.  —  Wheat  v.  Platte  City,  etc.,  R. 
Co.,  4  Kan.  370. 

Kentucky. — Sutherland  v.  Second  Nat. 
Bank,  78  Ky.  250. 

Massachusetts.  — Gold  v.  Housatonic  R.  Co., 
1  Gray  (Mass.)  424;  Danforth  v.  Penny,  3 
Mel.  (Mass.)  564;  Clark  v.  Brewer.  6  Gray 
(Mass.)  320;  Tingley  vt  Bateman,  10  Mass. 
346;  Nye  v.  Liscombe,  21  Pick.  (Mass.)  263; 
Casey  v.  Davis,  roi  Mass.  124. 

Missouri.  —  Beckham  v.  Carter,  19  Mo.  App. 
59°- 

Nebraska.  —  Wright  v.  Chicago,  etc.,  R.  Co., 
19  Neb.  175,  56  Am.  Rep.  747. 

New  Hampshire. — Jones  v.  Winchester,  6 
N.  H.  497;  Libbey  v.  Hodgdon,  9  N.  H.  396; 
Young  v.  Ross,  31  N.  H.  201;  Sawyer  v. 
Thompson,  24  N.  H.  510;  Lawrence  v.  Smith, 
45  N.  H.  533,  86  Am.  Dec.  183. 


New  Jersey.  —  National  F.  Ins.  Co.  v.  Cham, 
bers,  53  N.  ).  Eq.  483. 

New  York.  —  Plimpton  v.  Bigelow,  93  N.  Y. 
596.  See  also  Buchanan  v.  Hunt,  98  N.  Y. 
560. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v.  Pen- 
nock,  51  Pa.  St.  244  [overruling  Childs  v.  Dig- 
by,  24  Pa.  St.  23];  Noble  v.  Thompson  Oil 
Co.,  79  Pa.  St.  354,  21  Am.  Rep.  66;  Mer- 
chants', etc.,  Nat.  Bank  v.  William  A.  Baeder 
Glue  Co.,  164  Pa.  St.  1. 

Vermont.  —  Craig  v.  Gunn,  67  Vt.  92. 
Washington.  —  Neufelder  v.  German  Ameri- 
can Ins.  Co.,  6  Wash.  336,  36  Am.  St.  Rep.  166. 

Wisconsin.  —  Bates  v.  Chicago,  etc..  R.  Co., 
60  Wis  296,  50  Am.  Rep.  369. 

Property  Deliverable  Within  or  Without  State 
at  Option  of  Owner. —  In  Buckeye  Pipe  Line 
Co.  v.  Fee,  15  Ohio  Cir.  Ct.  637,  8  Ohio  Cir. 
Dec.  727,  it  was  held  that  where  a  pipe-line 
company,  doing  business  in  two  states,  issues 
a  ticket  for  oil  delivered  to  it  in  one  state,  the 
oil  represented  thereby  being  deliverable  to 
the  holder  in  either  state  on  his  demand  made 
at  any  of  the  stations  of  the  pipe-line  company, 
such  company  may  be  charged  as  garnishee 
for  such  oil  in  the  other  state. 

3.  Rule  Applied  to  Property  in  Hands  of  Com« 
mon  Carrier.  —  Montrose  Pickle  Co.  v.  Dodson, 
etc.,  Mfg.  Co.,  76  Iowa  172,  14  Am.  St.  Rep. 
213;  Sutherland  v.  Second  Nat.  Bank,  78  Ky. 
250. 

4.  Property  in  Transitu.  —  See  infra,  this 
title,  Who  May  Be  Summoned  as  Garnishee  — 
Common  Carriers. 

5.  Power  to  Compel  Garnishee  to  Bring  Property 
Within  State.  —  Bowen  v.  Pope,  26  111.  App. 
233;  Bates  v.  Chicago,  etc.,  R.  Co.,  60  Wis. 
296,  50  Am.  Rep.  369.  See  also  Buchanan  v. 
Hunt,  98  N.  Y.  560. 
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mcnt,  still,  however,  if  the  garnishee  has  sold  the  goods  he  may  be  charged 
for  the  proceeds  received  therefor.1 

b.  Debts  Owing  by  Garnishee  —  (i)  In  General.  —  The  decisions  on  the 
questions  as  to  the  liability  to  garnishment  of  debts  owing  to  the  defendant  as 
affected  by  the  situs  of  the  debt  are  in  irreconcilable  conflict,  arising  from  the 
different  views  of  the  courts  as  to  the  situs  of  the  debt  which  constitutes  the 
res,  and  over  which  the  court  must  be  able  to  acquire  jurisdiction,  where  per- 
sonal service  is  not  had  upon  the  defendant.  Where  the  court  has  acquired 
jurisdiction  over  the  garnishee  and  also  over  the  defendant  by  personal  service, 
it  would  seem  that  there  is  no  reason  for  exempting  from  liability  to  con- 
demnation in  such  proceeding,  on  account  of  its  constructive  situs,  any  debt 
owing  to  the  defendant.2 

General  Rule  as  to  Situs  of  Debts  Not  Applicable  to  Garnishment  Proceedings.  —  The  gen- 
eral rule  that  the  situs  of  a  debt  for  the  purpose  of  distribution,3  taxation,4 
etc.,  is  at  the  residence  of  the  owner,  has  been  practically  universally  acknowl- 
edged not  to  apply  in  case  of  garnishment  proceedings.5 

(2)  Debts  Ozving  by  Resident  Garnishee  to  Nonresident  Defendant.  —  A  con- 
vincing illustration  of  the  doctrine  that  the  situs  of  a  debt  is  not  necessarily 
fixed  by  the  residence  of  the  creditor  is  shown  by  the  cases,  which  universally 
hold  that  a  debt  due  from  a  resident  debtor  to  a  nonresident  creditor  may  be 


1.  Proceeds  of  Goods  Sold  Without  State.  — 

Merchants,  etc.,  Nat.  Bank  v.  William  A. 
BaederGlue  Co.,  164  Pa.  St.  r. 

2.  Personal  Jurisdiction  Obtained  over  Defend- 
ant.—  East  Tennessee,  etc.,  R.  Co.  v.  Ken- 
nedy, 83  Ala.  462,  3  Am.  St.  Rep.  755;  Young 
v.  Ross,  31  N.  H.  201;  Douglass  v.  Phenix  Ins. 
Co.,  138  N.  Y.  221,  34  Am.  St.  Rep.  448;  Cross 
v.  Brown,  19  R.  I.  220;  Smith  v.  Taber,  16 
Tex.  Civ.  App.  154;  Commercial  Nat.  Bank  v. 
Chicago,  etc.,  R.  Co.,  45  Wis.  172.  See  also 
Everett  v.  Connecticut  Mut.  L.  Ins.  Co.,  4  Colo. 
App.  509.  Compare  Louisville,  etc.,  R.  Co.  v. 
Dooley,  78  Ala.  524. 

Debts  Expressly  Payable  Without  State.  —  In 
Commercial  Nat.  Bank  v.  Chicago,  etc.,  R. 
Co.,  45  Wis.  172,  it  was  held,  in  garnishment 
proceedings  in  a  court  of  Wisconsin  against  a 
resident  thereof,  where  such  court  had  ob- 
tained jurisdiction  of  the  principal  debtor,  that 
the  fact  that  the  garnishee's  indebtedness  to 
the  latter  was  by  its  terms  payable  at  a  partic- 
ular place  in  another  state,  where  the  princi- 
pal debtor  resided,  was  no  defense.  See  also 
Cross  v.  Brown,  19  R.  I.  220,  wherein  the 
court  goes  into  an  extensive  review  of  the 
cases. 

3.  See  the  title  Succession. 

4.  See  the  title  Taxation. 

5.  Situs  of  Debt  Not  Determined  by  Residence  of 
Creditor — ■  United  States.  —  Connor  v.  Hanover 
Ins.  Co.,  28  Fed.  Rep.  549.  Compare  Central 
Trust  Co.  v,  Chattanooga,  etc.,  R.  Co.,  68  Fed. 
Rep.  685. 

Alabama.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Kennedy,  83  Ala.  462,  3  Am.  St.  Rep.  755. 
Compare  Louisville,  etc.,  R.  Co.  v.  Dooley,  78 
Ala.  524. 

Colorado. — Atchison,  etc.,  R.  Co.  v.  Mag- 
gaid,  6  Colo.  App.  85.  Compare  Everett  v. 
Connecticut  Mut.  L.  Ins.  Co.,  4  Colo.  App. 
514;  Atchison,  etc.,  R.  Co.  v.  Maggard,  6 
Colo.  App.  85. 

Iowa.  —  Mooney  v.  Union  Pac.  R.  Co.,  60 
Iowa  346. 

Kansas.  —  Burlington,     etc.,     R.    Co.  v. 

14  C.  of  L. — 51  Soi 


Thompson,  31  Kan.  180,  47  Am.  Rep.  497. 
Compare  Missouri  Pac.  R.  Co.  v.  Sharitt,  43 
Kan.  375,  19  Am.  St.  Rep.  143. 

Massachusetts.  —  Tingley  v.  Bateman,  10 
Mass.  343. 

Minnesota.  —  Lewis  v.  Bush,  30  Minn.  244; 
Harvey  v.  Great  Northern  R.  Co.,  50  Minn. 

Mississippi. —  See  Illinois  Cent.  R.  Co.  v. 
Smith,  70  Miss.  344,  35  Am.  St.  Rep.  651. 

Missouri.  —  Wyeth  Hardware,  etc.,  Co.  v. 
Lang,  127  Mo.  242,  48  Am.  St.  Rep.  626, 
affirming  54  Mo.  App.  147;  Howland  v.  Chi- 
cago, etc.,  R.  Co.,  134  Mo.  474.  Compare 
Green's  Bank  v.  Wickham,  23  Mo.  App.  663; 
Fielder  v.  Jessup,  24  Mo.  App.  91;  Keating  v. 
American  Refrigerator  Co.,  32  Mo.  App.  293. 

Nebraska.  — See  Wright  v.  Chicago,  etc.,  R. 
Co.,  19  Neb.  175,  56  Am.  Rep.  747. 

New  Jersey.  —  National  F.  Ins.  Co.  v.  Cham- 
bers, 53  N.  J.  Eq.  468. 

New  York.  —  Cochran  v.  Filch,  I  Sandf.  Ch. 
(N.  Y.)  142;  Embree  v.  Hanna,  5  Johns.  (N. 
Y.)  101;  Plimpton  v.  Bigelow,  93  N.  Y.  596; 
Douglass  v.  Phenix  Ins.  Co.,  138  N.  Y.  209,  34 
Am.  St.  Rep.  448. 

Ohio.  —  Root  v.  Davis,  51  Ohio  St.  29. 
Tennessee.  —  Mobile,  etc.,  R.  Co.  v.  Barnhill, 
91  Tenn.  395,  30  Am.  St.  Rep.  889. 

Texas.  —  Berry  v.  Davis,  77  Tex.  191,  19 
Am.  St.  Rep.  748. 

Vermont.  —  Ward  v.  Morrison,  25  Vt.  593. 
Wisconsin.  —  Bragg  v.  Gay  nor,  85  Wis.  468; 
Commercial  Nat.  Bank  v.  Chicago,  etc.,  R. 
Co.,  45  Wis.  172. 

The  Best  Doctrine  seems  to  be  that  debts  have 
no  fixed  situs  as  regards  garnishment  proceed- 
ings. Lancashire  Ins.  Co.  v.  Corbett,  62  111. 
App.  236;  Blake  v.  Williams,  6  Pick.  (Mass.) 
314,  17  Am.  Dec.  372;  Blanchard  v.  Russell, 
13  Mass.  1,  7  Arn.  Dec.  106;  Wyeth  Hardware, 
etc.,  Co.  v.  Lang,  127  Mo.  242,  48  Am.  St. 
Rep.  626,  overruling  Keating  v.  American  Re- 
frigerator Co.,  32  Mo.  App.  293;  Howland  v. 
Chicago,  etc.,  R.  Co.,  134  Mo.  474;  Port  v. 
Jackson,  17  Johns.  (N.  Y.)  239. 
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subjected  by  garnishment  proceedings  to  the  payment  of  claims  against  such 
creditor,  though  service  upon  such  creditor  is  by  publication  only.1 

Where  a  Debt  Is  Evidenced  by  a  Promissory  Note  or  by  a  similar  instrument,  some 
authorities  seem  to  regard  as  the  res  the  note  itself  and  not  the  debt  which  it 
evidences,  and  in  accordance  with  this  theory  it  has  been  held  that  a  person 
indebted  to  a  nonresident  defendant  on  a  promissory  note  cannot  be  charged 
as  garnishee  on  account  thereof  when  the  note  is  in  possession  of  the  defendant 
at  his  domicil  and  he  was  summoned  only  by  publication.3 

Custom  of  London.  —  In  the  case  of  foreign  attachment  as  authorized  by  the 


1.  Debts  Owing-  by  Residents  to  Nonresidents  — 

United  States.  —  Brashear  v.  West,  7  Pet.  (U. 
S.)  620;  Mattingly  v.  Boyd,  20  How.  (U.  S.) 
128;  Connor  v.  Hanover  Ins.  Co.,  28  Fed.  Rep. 
549:  Mason  v.  Beebee,  44  Fed  Rep.  556; 
Mooney  v.  Buford,  etc.,  Mfg.  Co.,  72  Fed. 
Rep.  32. 

Alabama.  — East  Tennessee,  etc.,  R.  Co.  v. 
Kennedy,  83  Ala.  462.  3  Am.  St.  Rep.  755. 

Colorado. —  Everett  :.  Connecticut  Mat.  L. 
Ins  Co.,  4  Colo.  App.  515. 

Georgia.  —  Kyle  v.  Montgomery,  73  Ga.  338. 

Illinois. —  Roche  v.  Rhode  Island  Ins. 
Assoc.,  2  111.  App.  360;  Henderson  v.  Schaas, 
35  111.  App.  155;  Glover  v.  Wells,  40  111  App. 
350;  American  Cent.  Ins.  Co.  v.  Hettler,  46 
111.  App.  416;  Lancashire  Ins.  Co.  v.  Corbett, 
62  111.  App.  236;  Mineral  Point  R.  Co.  v. 
Barron,  83  111.  365;  Hannibal,  etc.,  R.  Co.  v. 
Crane,  102  111.  249,  40  Am.  Rep.  581;  Wabash 
R.  Co.  v.  Dougan  142  111.  248,  34  Am.  St. 
Rep.  74;  Pomeroy  r.  Rand,  157  111.  176. 

Iowa.  —  Moore  v.  Chicago,  etc.,  R.  Co.,  43 
Iowa  385;  Mooney  v.  Union  Pac.  R.  Co.,  60 
Iowa  346. 

Kansas.  —  Wheat  v.  Platte  City,  etc.,  R.  Co., 
4  Kan.  370.  Compare  Missouri  Pac.  R.  Co.  v. 
Sharitt,  43  Kan.  375,  19  Am.  St.  Rep.  143. 

Maine.  —  Lovejoy  v.  Albee,  33  Me.  417,  54 
Am.  Dec.  630. 

Massachusetts.  —  Blake  v.  Williams.  6  Pick. 
(Mass.)  286,  17  Am.  Dec.  372;  McCannr.  Ran- 
dall, 147  Mass.  81,  9  Am.  St.  Rep.  666;  Ingra- 
ham  v.  Geyer,  13  Mass.  146,  7  Am.  Dec.  132; 
Ocean  Ins.  Co.  v.  Portsmouth  Marine  R.  Co., 
3  Met.  (Mass.)  420. 

Michigan.  —  Moore  v.  Speed,  55  Mich.  84; 
Newland  v.  Reilly,  85  Mich.  151. 

Minnesota.  —  Harvey  v.  Great  Northern  R. 
Co.,  50  Minn.  405. 

Missouri.  —  Green's  Bank  v.  Wickham,  23 
Mo.  App.  663;  Howland  v.  Chicago,  etc.,  R. 
Co.,  134  Mo.  474;  Wyeth  Hardware,  etc.,  Co. 
v.  Lang,  127  Mo.  242,  48  Am.  St.  Rep.  626, 
overruling  Keating  v.  American  Refrigerator 
Co.,  32  Mo.  App.  293. 

New  Hampshire.  ■ —  Sawyer  71.  Thompson,  24 
N.  H.  510;  Jones  v.  Winchester,  6  N.  H.  498; 
Young  v.  Ross,  31  N.  H.  201;  Lawrence  v. 
Smith,  45  N.  H.  538,  86  Am.  Dec.  183. 

New  Jersey.  —  National  F.  Ins.  Co.  v.  Cham- 
bers, 53  N.  J.  Eq.  468. 

New  York.  —  Williams  v.  Ingersoll,  89  N. 
Y.  508. 

North  Carolina.  —  Boyd  v.  Royal  Ins.  Co., 
in  N.  Car.  372. 

Ohio.  —  Baltimore,  etc.,  R.  Co.  v.  Mav,  25 
Ohio  St.  347.  Compare  Root  v.  Davis,  51  Ohio 
St.  29. 

Pennsylvania.  —  Fithian  v.  New  York,  etc., 


R.  Co.,  31  Pa.  St.  114;  Morgan  v.  Neville,  74 

Pa.  St.  52. 

South  Carolina.  —  Mars  v.  Virginia  Home 
Ins.  Co.,  17  S.  Car.  514. 

Texas.- — Austin  Nat.  Bank  v.  Bergen,  (Tex. 
Civ.  App  1898)  47  S.  W.  Rep.  1037;  Berry  v. 
Davis,  77  Tex.  191,  19  Am.  St.  Rep.  748. 
Compare  Haggerty  v.  Ward,  25  Tex.  144. 

Vermont.  —  Baxter  v.  Vincent,  6  Vt.  614; 
Ward  v.  Morrison,  25  Vl.  593;  Towle  v.  Wilder 
57  Vt.  622;  Nichols  v.  Hooper,  61  Vt.  295. 

Virginia.  —  Erskine  v.  Staley,  12  Leigh  (Va.) 
406. 

Washington.  —  Neufelder  v.  German  Ameri- 
can Ins.  Co.,  6  Wash.  336,  36  Am.  St.  Rep.  166. 

A  Bank  Deposit  has  its  situs,  for  the  purpose 
of  garnishment  by  a  creditor  of  the  depositor, 
at  the  place  where  the  bank  is  situated,  with- 
out regard  to  the  residence  of  the  depositor. 
McBee  v.  Purcell  Nat.  Bank,  (Indian  Ter. 
1896)  37  S.  W.  Rep.  55. 

Corporations  Chartered  in  Several  States  are  to 
be  treated  as  corporations  of  each  state,  so  that 
an  indebtedness  due  from  them  to  nonresi- 
dents may  be  reached  by  garnishment  in  either 
state.  Mobile,  etc.,  R.  Co.  v.  Barnhill,  91 
Tenn.  395,  30  Am.  St.  Rep.  889;  Holland  v. 
Mobile,  etc.,  R.  Co.,  16  Lea  (Tenn.) 414.  Com- 
pare Wells  v.  East  Tennessee,  etc.,  R.  Co.,  74 
Ga.  548. 

In  Tourville  v.  Wabash  R.  Co.,  61  Mo.  App. 
527,  it  was  held  that  a  railroad  company  incor- 
porated in  Missouri  and  a  neighboring  state 
could  be  garnished  in  such  other  state  in  a 
proceeding  against  an  employee  residing  in 
Missouri. 

Custom  of  Garnishee  to  Pay  Debt  in  Another 
State.  —  In  Mooney  v.  Union  Pac.  R.  Co  ,  60 
Iowa  346,  it  was  held  that  a  debt  due  to  a  non- 
resident for  services  performed  in  another  state 
mieht  be  attached  in  an  action  in  Iowa  by 
publication  against  such  nonresident,  by  sum- 
moning the  debtor  as  garnishee  in  that  state, 
notwithstanding  any  custom  of  the  garnishee 
to  pay  for  such  services  in  the  state  where  they 
were  rendered. 

Effect  of  Judgment  Against  Garnishee.  —  In 
Berry  v.  Davis,  77  Tex.  191,  19  Am.  Sr.  Rep. 
748,  it  was  held  that  a  judgment  charging  a 
resident  as  garnishee  at  the  suit  of  creditors 
of  a  nonresident  is  a  defense  against  a  subse- 
quent action  by  the  nonresident  against  the 
garnishee  to  recover  the  indebtedness  with  re- 
spect of  which  he  had  been  charged,  though 
no  service  on  the  defendant  in  the  action  was 
made  otherwise  than  by  publication. 

2.  Note  Evidencing  Indebtedness  in  Possession 
of  Defendant  Without  State.  —  Ward  v.  Boyce, 
152  N.  Y.  191.    See  also  Osgood  v.  Maguire, 
61  N.  Y.  524;   Douglass  v.  Phenix  Ins.  Co., 
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custom  of  London,  the  proceeding  had  for  its  purpose  the  attachment  of  debts 
payable  to  nonresidents,  and  it  was  held  at  an  early  date  that  a  debt  payable 
to  nonresidents  was  attachable  though  the  contract  on  which  it  was  founded 
was  entered  into  without  the  city.1 

(3)  Debts  Payable  by  Nonresidents  to  Nonresidents.  —  Where  personal  juris- 
diction cannot  be  acquired  over  the  defendant  on  account  of  his  being  a  non- 
resident, the  decisions  upon  the  question  whether  a  debt  due  to  him  by  a 
nonresident  may  be  reached  by  garnishment  proceedings  when  service  is  had 
upon  the  latter  while  within  the  state  within  which  the  garnishment  proceed- 
ings are  brought  are  in  direct  conflict,  arising,  as  heretofore  said,  from  the 
attempt  to  give  to  an  indebtedness  a  situs,  and  the  principle  that  where  per- 
sonal jurisdiction  is  not  acquired  over  the  defendant,  jurisdiction  must  be 
acquired  over  the  res.  The  majority  of  the  decisions  hold  that  under  such 
circumstances  the  indebtedness  cannot  be  reached,*  though  there  are  a  great 
many  decisions  to  the  contrary.3 


138  N.  Y.  209,  34  Am.  St.  Rep.  448.  And  see 
supra,  this  section.  Indebtedness  Evidenced  by 
Negotiable  Paper. 

1.  Custom  of  London.  —  Clarke  v.  Andrews, 
Carth.  25;  Mallum  v.  Heme,  cited  in  Self  v. 
Kenuicot,  2  Show.  507;  Harington  v.  Macmor- 
ris,  5  Taunt.  228,  1  E.  C.  L.  88;  Banks  v.  Self, 
5  Taunt.  234,  1  E.  C.  L.  24. 

2.  Debts  Owing  by  Nonresident  Garnishee  to 
Nonresident  Not  Garnishable  —  United  States.  — 
Central  Trust  Co.  v.  Chattanooga,  etc.,  R.  Co., 
68  Fed.  Rep.  685;  Reimers  v.  Seatco  Mfg.  Co., 
70  Fed.  Rep.  573. 

Alabama. — Louisville,  etc.,  R.  Co.  v.  Dooley, 
78  Ala.  524;  Alabama  G.  S.  R.  Co.  v.  Chum- 
ley,  92  Ala.  317. 

Colorado.  —  Everett  v.  Connecticut  Mut.  L. 
Ins.  Co.,  4  Colo.  App.  509;  Atchison,  etc,  R. 
Co.  v.  Maggard,  6  Colo.  App.  85. 

Connecticut.  —  Green  v.  Farmers',  etc.,  Bank, 
25  Conn.  452. 

Georgia.  —  Western  R.  Co.  v.  Thornton,  60 
Ga.  300. 

Illinois.  — ■  Bowen  v.  Pope,  125  111.  28,  8  Am. 
St.  Rep.  330;  Lancashire  Ins.  Co.  v.  Corbett, 
62  111.  App.  236. 

Kansas.  —  Missouri  Pac.  R.  Co.  v.  Maltby, 
34  Kan.  125. 

Maine.  —  Lovejoy  v.  Albee,  33  Me.  414,  54 
Am.  Dec.  630;  Columbus  Ins.  Co.  v.  Eaton,  35 
Me.  391. 

Massachusetts.  —  Gold  v.  Housatonic  R.  Co., 
1  Gray  (Mass.)  424;  Danforth  v.  Penny,  3  Met. 
(Mass.)  564;  Ray  v.  Underwood,  3  Pick.  (Mass.) 
302;  Blake  v.  Jones,  7  Mass.  28;  Tingley  v. 
Bateman,  10  Mass.  346;  Hart  v.  Anthony,  15 
Pick.  (Mass.)  445;  Nye  v.  Liscombe,  21  Pick. 
(Mass.)  263;  Casey  v.  Davis,  100  Mass.  124. 

Michigan.  —  Drake  v.  Lake  Shore,  etc.,  R. 
Co.,  69  Mich.  168,  13  Am.  St.  Rep.  382. 

Minnesota. — Swedish-American  Nat.  Bank 
v.  Bleecker,  72  Minn.  383,  distinguishing 
Harvey  v.  Great  Northern  R.  Co.,  50  Minn. 
405- 

Mississippi.  — Bush  v.  Lance,  61  Miss.  237; 
Illinois  Cent.  R.  Co.  v.  Smith,  70  Miss.  344,  35 
Am.  St.  Rep.  651;  Bucy  v.  Kansas  City,  etc., 
R.  Co.,  (Miss.  1896)  22  So.  Rep.  296. 

Missouri.  —  Keating  v.  American  Refrig- 
erator Co.,  32  Mo.  App.  293;  Walker  v.  Fair- 
banks, 55  Mo.  App.  478. 

Nebraska.  — ■  Mathews  v.  Smith,  13  Neb.  178; 
Wright  v.  Chicago,  etc.,  R.  Co.,  19  Neb.  175,  56 


Am.  Rep.  747;  American  Cent.  Ins.  Co.  v. 
Hettler,  37  Neb.  849,  40  Am.  St.  Rep.  522. 

New  Hampshire. — Jones  v.  Winchester,  6 
N.  H.  497;  Sawyers.  Thompson,  24  N.  H.  510; 
Lawrence  v.  Smith,  45  N.  H.  533,  86  Am.  Dec. 
183. 

New  York. —  Blanc  v.  Tennessee  Coal,  etc,. 
Co.,  2  N.  Y.  App.  Div.  248;  Willet  v.  Equitable 
Ins.  Co.,  (Supm.  Ct.  Spec.  T.)  10  Abb.  Pr.  (N. 
Y.)  193;  Willet  v.  Equitable  Ins.  Co.,  (Supm. 
Ct.  Spec.  T.)  10  Abb.  Pr.  (N.  Y.)  193;  Douglass 
v.  Phenix  Ins.  Co.,  138  N.  Y.  209,  34  Am.  St. 
Rep.  448,  affirming  63  Hun  (N.  Y.)  393;  Wood 
v.  Furtick,  (Supm.  Ct.  App.  T.)  17  Misc  (N. 
Y.)  561,  a  firming  {Chy  Ct.  Gen.  T.)  39  N.  Y. 
Supp.  174;  Straus  v.  Chicago  Glycerine  Co., 
46  Hun  (N.  Y.)  216,  affirmed  108  N.  Y.  654; 
Osgood  v.  Maguire,  61  N.  Y.  524;  Williams 
v.  Ingersoll,  89  N.  Y.  508. 

North  Carolina.  —  Balk  v.  Harris,  122  N. 
Car.  64,  124  N.  Car.  467. 

Ohio.  —  R.  A.  Kelly  Co.  v.  Garvin  Mach. 
Co.,  4  Ohio  Dec.  374. 

Vermont.  —  Baylies  v.  Houghton,  15  Vt.  626; 
Peck  v.  Barnum,  24  Vt.  75;  Craig  v.  Gunn,  67 
Vt.  92;  Towle  v.  Wilder,  57  Vt.  622. 

Wisconsin.  —  Brauser  v.  New  England  F. 
Ins.  Co.,  2r  Wis.  506;  Renier  v.  Hurlbut,  81 
Wis.  24,  29  Am.  St.  Rep.  850. 

Interstate  Corporations.  —  In  Wells  v.  East 
Tennessee,  etc.,  R.  Co.,  74  Ga.  548,  it  was  held 
1hat  a  railroad  corporation  acting  in  both  the 
state  of  Georgia  and  the  state  of  Tennessee, 
under  charters  from  both  states,  was  to  be 
considered  as  distinct  corporations  of  the  two 
states,  and  a  debt  due  from  the  company  as  a 
Tennessee  corporation  to  an  employee  in  Ten- 
nessee, upon  a  contract  made  and  wholly  per- 
formed in  that  state  and  for  services  rendered 
there,  was  not  garnishable  in  Georgia. 

3.  Minority  Rule.  —  Mooney  v.  Buford,  etc., 
Mfg.  Co.,  72  Fed.  Rep.  32;  Burlington,  etc., 
R.  Co.  v.  Thompson.  31  Kan.  [80,  47  Am.  Rep. 
497;  Moshassuck  Felt  Mill  v.  Blanding,  17  R. 
I.  297.    See  also  Barr  v.  King,  96  Pa.  St.  485. 

Debts  Owing  from  Foreign  Corporations  Doing 
Business  Within  State.  —  In  Illinois  it  seems 
that  the  courts  recognize  the  rule  that  debts 
owing  from  a  nonresident  to  a  nonresident 
cannot  be  reached  by  garnishment  in  that 
state.  Roche  v.  Rhode  Island  Ins.  Assoc.,  2 
111.  App.  363;  Lancashire  Ins.  Co.  v.  Corbett, 
62  111.  App.  236.  Still,  however,  foreign  cor- 
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(4)  Place  of  Payment  as  Affecting  Liability  of  Debt  to  Garnishment.  —  In  a 
number  of  cases  the  fact  that  a  debt  was,  by  the  express  terms  of  the  contract, 
made  payable  without  the  state  has  been  given  as  a  reason,  in  connection  with 
other  circumstances,  for  holding  that  the  debt  was  not  liable  to  garnishment 
where  personal  jurisdiction  was  not  acquired  over  the  creditor.1  And  in  some 
jurisdictions  it  has  been  expressly  held  that  a  debt  payable  out  of  the  state 
was  not  within  the  jurisdiction  of  the  courts  of  the  state  in  which  the  debt 
was  not  payable  so  as  to  enable  its  subjection  by  garnishment  proceedings  to 
the  payment  of  claims  against  the  creditor.3  In  other  jurisdictions,  how- 
ever, it  has  been  held  that  the  fact  that  the  debt  is  payable  without  the  state 
does  not  affect  its  liability  to  garnishment.3  And  again  it  has  been  held  that 
the  fact  that  a  debt  is  payable  in  a  certain  state  will  render  it  liable  to  garnish- 
ment in  that  state  though  the  debtor  and  the  creditor  are  nonresidents.4 


porations  doing  business  within  the  state  are 
treated  for  all  purposes  as  residents  of  the 
state,  and  debts  due  from  them  to  nonresi- 
dents are  held  garnishable  in  that  state. 
Roche  v.  Rhode  Island  Ins.  Assoc.,  2  111.  App. 
360;  Henderson  v.  Schaas,  35  111.  App.  155; 
Chicago,  etc.,  R.  Co.  v.  Bank  of  North 
America,  82  111.  495;  Glover  v.  Wells,  40  111. 
App.  350;  Missouri  Pac.  R.  Co.  v.  Flannigan, 
47  111.  App.  322;  Mineral  Point  R.  Co.  v.  Bar- 
ron, 83  111.  367;  Pennsylvania  Co.  v.  Sloan,  1 
111.  App.  364;  Wabash  R.  Co.  v.  Dougan,  142 
111.  248,  34  Am.  St.  Rep.  74;  Lancashire  Ins. 
Co.  v.  Corbett.  62  111.  App.  236;  Hannibal, 
etc.,  R.  Co.  v.  Crane,  102  111.  249,40  Am.  Rep. 
581. 

This  rule,  as  regards  foreign  corporations 
doing  business  within  the  state,  has  been  fol- 
lowed also  in  a  number  of  the  other  jurisdic- 
tions. Georgia,  etc.,  R.  Co.  v.  Stollen werck. 
(Ala.  1899)  25  So.  Rep.  258;  Selma,  etc.,  R.  Co. 
v.  Tyson,  48  Ga.  351;  German  Bank  v.  Ameri- 
can F.  Ins.  Co.,  83  Iowa  491,  32  Am.  St.  Rep. 
316;  Moore  v.  Chicago,  etc.,  R.  Co.,  43  Iowa 
385;  Burlington,  etc.,  R.  Co.  v.  Thompson,  31 
Kan.  180,  47  Am.  Rep.  497;  Cousens  v.  Lovejoy, 
81  Me.  467;  McAllister  v.  Pennsylvania  Ins. 
Co.,  28  Mo.  214;  Fithian  v.  New  York,  etc.,  R. 
Co.,  31  Pa.  St.  114;  Neufelder  v.  German- 
American  Ins.  Co.,  6  Wash.  336,  36  Am.  St. 
Rep.  166;  Brauser  v.  New  England  F.  Ins. 
Co.,  21  Wis.  506. 

1.  Debts  Payable  Without  State  —  United  States. 
—  Central  Trust  Co.  v.  Chattanooga,  etc.,  R. 
Co.,  68  Fed.  Rep.  685. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Dooley, 
78  Ala.  524;  Louisville,  etc.,  R.  Co.  v.  Nash, 
(Ala.  1808)  23  So.  Rep.  825. 

Delaware.  —  National  Bank  v.  Furtick,  (Del. 
1897)  42  All.  Rep.  479. 

Georgia.  —  Wells  v.  East  Tennessee,  etc.,  R. 
Co.,  74  Ga.  548. 

Kansas.  —  Missouri  Pac.  R.  Co.  v.  Maltby,  34 
Kan.  125. 

Minnesota.  —  Harvey  v.  Great  Northern  R. 
Co.,  50  Minn.  405. 

Mississippi.  —  Bush  v.  Nance,  61  Miss.  237; 
Illinois  Cent.  R.  Co.  v.  Smith,  70  Miss.  344,  35 
Am.  St.  Rep.  651. 

New  York.  —  Wood  v.  Furtick,  (Supm.  Ct. 
App.  T.)  17  Misc.  (N.  Y.)  561,  affirming  (City 
.Ct.  Gen.  T.)  39  N.  Y.  Supp.  174;  Williams  v. 
Ingersoll,  89  N.  Y.  508. 

Ohio.  —  R.  A.  Kelley  Co.  v.  Garvin  Mach. 
Co.,  4  Ohio  Dec.  374. 


Vermont.  —  Towle  v.  Wilder,  57  Vt.  622. 
Wisconsin.  —  Renier  v.  Hurlbut,  81  Wis.  24, 
29  Am.  St.  Rep.  85c. 

2.  Debt  Payable  Out  of  State  Not  Garnishable.  — 
Hamilton  v.  Rogers,  67  Mich.  135;  Bucy  v. 
Kansas  City,  etc.,  R.  Co.,  (Miss.  1896)  22  So. 
Rep.  296;  American  Cent.  Ins.  Co.  v.  Hettler, 
37  Neb.  849,  40  Am.  St.  Rep.  522;  Continental 
Ins.  Co.  v.  Chase,  (Tex.  Civ.  App.  1895)  33  S. 
W.  Rep.  602;  Commercial  Nat.  Bank  v.  Chi- 
cago, etc.,  R.  Co.,  45  Wis.  172. 

3.  Debts  Payable  Out  of  State  Held  Garnishable 
—  Illinois.  —  Hannibal,  etc.,  R.  Co.  v.  Crane, 
102  111.  249,  40  Am.  Rep.  581;  Pomeroy  v. 
Rand,  157  111.  176;  Wabash  R.  Co.  v.  Dougan, 
142  111.  248,  34  Am.  St.  Rep.  74;  Henderson  v. 
Schaas,  35  111.  App.  155. 

Iowa.  —  Leiberz/.  Union  Pac.  R.  Co.,  49  Iowa 
688. 

Massachusetts.  —  Blake  v.  Williams,  6  Pick. 
(Mass.)  315,  17  Am.  Dec.  372;  Sturtevant  v. 
Robinson,'  18  Pick.  (Mass.)  175. 

Minnesota. — Harvey  v.  Great  Northern  R. 
Co.,  50  Minn.  405. 

Missouri.  —  Wyeth  Hardware,  etc.,  Co.  v. 
Lang,  127  Mo.  242,  48  Am.  St.  Rep.  626,  affirm- 
ing 54  Mo.  App.  147.  See,  however,  Keating 
v.  American  Refrigerator  Co..  32  Mo.  App. 
295;  Todd  v.  Missouri  Pac.  R.  Co.,  33  Mo. 
App.  110;  Green's  Bank  v.  Wickham,  23  Mo. 
App.  663;  Fielder  v.  Jessup,  24  Mo.  App.  91; 
Walker  v.  Fairbanks,  55  Mo.  App.  478. 

Rhode  Island.  — Cross  v.  Brown,  19  R.  I.  220. 
Ver?nont.  —  Towle  v.    Wilder,    57   Vt.  622; 
Nichols  v.  Hooper,  61  Vt.  295. 

Debt  Payable  in  Foreign  Country. —  In  Kidder 
z.  Packard,  13  Mass.  80,  it  was  held  that  a 
partner  in  a  business  established  in  Havana 
could  not  be  held  liable  as  a  trustee  for  claims 
due  to  the  partnership  and  payable  in  Havana. 
Compare  Blake  v.  Williams,  6  Pick.  (Mass.) 
315,  17  Am.  Dec.  372. 

4.  Roche  v.  Rhode  Island  Ins.  Assoc.,  2  111. 
App.  360;  McBee  v.  Purcell  Nat.  Bank,  (In- 
dian Ter.  1896)  37  S.  W.  Rep.  55;  Smiths. 
Taber,  16  Tex.  Civ.  App.  154;  Commercial 
Nat.  Bank  v.  Chicago,  etc.,  R.  Co.,  45  Wis. 
179. 

In  Douglas  v.  Phenix  Ins.  Co.,  63  Hun  (N. 
V.)  393,  it  was  held  that  the  fact  that  plaintiff 
had  a  debt  due  him  from  the  defendant  in  the 
state  of  Massachusetts  could  not  be  inferred 
from  the  fact,  alleged  in  the  answer,  that  the 
defendant  had  an  agency  in  that  state,  the 
situs  of  the  debt  in  question  being  in  the  state 
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(5)  Debts  Garnishable  Wherever  Garnishee  Could  Be  Sued  by  Defendant.  — 
The  rule  announced  in  a  number  of  late  and  well-considered  cases,  and  w  hich 
seems  to  be  the  doctrine  which  will  best  protect  the  interests  of  commerce,  is 
that  a  debtor  may  be  charged  as  garnishee  of  his  creditor,  without  regard  to 
the  illusive  theories  as  to  the  situs  of  a  debt,  in  any  jurisdiction  in  which 
an  action  could  have  been  brought  by  such  creditor  against  the  debtor  for  the 
recovery  of  the  debt,  though  personal  service  cannot  be  had  upon  the  defend- 
ant ;  and  a  judgment  charging  the  garnishee  under  such  circumstances  would 
be  a  perfect  defense  against  any  subsequent  claim  against  him  by  his  creditor.1 

(6)  Hardship  Resulting  from,  Conflict  of  Decisions.  —  The  conflict  of  decisions 
on  this  subject  results  in  extreme  hardship  and  injustice  to  the  garnishee,  and 
quite  often  he  has  been  compelled  thereby  to  pay  his  indebtedness  twice,  once 
to  the  plaintiff  in  the  garnishment  suit  and  a  second  time  to  his  creditor,  as 
the  courts  which  deny  the  liability  to  garnishment  of  debts  having  a  situs 
without  the  state  refuse  to  recognize  a  judgment  of  the  courts  holding  a  con- 
trary doctrine,  on  the  ground  that  no  jurisdiction  was  acquired  over  either  the 
indebtedness  or  the  defendant,  and  that  therefore  the  judgment  charging  the 
garnishee  was  of  no  effect  as  regards  the  defendant.2 

8.  Liability  to  Garnishment  as  Affected  by  Title.  —  In  order  that  an  indebted- 
ness or  other  property  may  be  reached  by  garnishment,  it  is  of  course  essen- 
tial that  the  property  shall  belong  to  the  defendant,  unless,  in  view  of  the 
circumstances  of  the  particular  case,  the  creditors  of  the  defendant  are 
entitled  to  treat  it  as  his,  on  the  ground  of  fraud  or  estoppel.  This  prin- 
ciple seems  too  plain  for  comment,3  except  that  the  question  has  arisen  quite 
often  in  the  case  of  garnishment  at  the  instance  of  creditors  of  agents,4 


of  New  York,  where  both  debtor  and  creditor 
resided. 

1.  Debts  Garnishable  Wherever  Garnishee  Could 
Have  Been  Sued  by  Defendant —  United  States.  — 
Mooney  v.  Buford,  etc.,  Mfg.  Co.,  72  Fed. 
Rep.  32. 

Illinois.  —  Pomeroy  v.  Rand,  157  111.  176. 

Iowa.  —  Mooney  v.  Union  Pac.  R.  Co.,  60 
Iowa  346;  German  Bank  v.  American  F.  Ins. 
Co.,  83  Iowa  491,  32  Am.  St.  Rep.  316. 

Kansas.  —  Burlington,  etc.,  R.  Co.  v.  Thomp- 
son, 31  Kan.  180,  47  Am.  Rep.  497.  See  also 
Missouri  Pac.  R.  Co.  v.  Sharitt,  43  Kan.  375, 
387,  19  Am.  St.  Rep.  143,  145,  per  Horton,  C. 
J.,  dissenting. 

Minnesota.  —  Harvey  v.  Great  Northern  R. 
Co..  50  Minn.  405. 

Missouri.  —  Wyeth  Hardware,  etc.,  Co.  v. 
Lang,  54  Mo.  App.  150,  affirmed  127  Mo.  242, 
48  Am.  St.  Rep.  626. 

New  Jersey.  —  National  F.  Ins.  Co.  v. 
Chambers.  53  N.  J.  Eq.  468. 

Rhode  Island.  —  Cross  v.  Brown,  19  R.  I.  220. 

Tennessee.  —  Mobile,  etc.,  R.  Co.  v.  Barnhill, 
91  Tenn.  399,  30  Am.  St.  Rep.  889. 

Texas.  —  Smith  v.  Taber,  16  Tex.  Civ.  App. 
154- 

Washington.  —  Neufelder  v.  German  Ameri- 
can Ins.  Co.,  6  Wash.  336,  36  Am.  St.  Rep.  166. 

2.  Hardship  Resulting  from  Conflict  of  Decisions. 
■—Alabama  G.  S.  R.  Co.  v.  Chumley,  92  Ala. 
317;  Lancashire  Ins.  Co.  v.  Corbett,  62  III. 
App.  236;  Burlington,  etc.,  R.  Co.  v.  Thomp- 
son 31  Kan.  180,  47  Am.  Rep.  497;  Missouri 
Pac.  R.  Co.  v.  Sharitt,  43  Kan  375,  19  Am.  St. 
Rep.  143;  Illinois  Cent.  R.  Cc.  v.  Smith,  70 
Miss.  344,  35  Am.  St.  Rep.  651;  Renier  v. 
Hurlout,  81  Wis.  24,  29  Am.  St.  Rep.  850. 

3.  Property  Must  Belong  to  Defendant —  Georgia. 
—  Tim        Franklin,  87   Ga.  93;  Cincinnati 


Fourth  Nat.  Bank  v.  Mayer,  89  Ga.  108,  dis- 
tinguishing Central  R.  Co.  v.  Lynchburg  First 
Nat.  Bank,"  73  Ga.  383,  and  Freeman  v.  Ex- 
change Bank,  87  Ga.  45. 

Iowa.  —  Thomas  v.  Hillhouse,  17  Iowa  67; 
Phillips  v.  Van  Horn,  99  Iowa  23;  Des  Moines 
Cotton  Mill  Co.  v.  Cooper,  93  Iowa  654; 
Beaver  Valley  Bank  v.  Cousins,  67  Iowa  310. 

Michigan.  —  McAuliffe  v.  Farmer,  27  Mich. 
76. 

Pennsylvania.  —  Baltimore,  etc.,  R.  Co.  v. 
Kensington  Land  Co.,  175  Pa.  St.  95. 

Rhode  Island.  — Jepson  v.  International  Fra- 
ternal Alliance,  17  R.  I.  471. 

Vermont.  —  Hale  v.  Foley,  47  Vt.  260. 
Washington.  —  Marx  v.  Parker,  9  Wash.  473. 
43  Am.  St.  Rep.  849. 

Wisconsin.  —  Mershon  v.  Moors,  76  Wis.  502. 
Canada.  —  Stobart  v.  Axford,  9  Manitoba  18. 
See    also    Hutmacher   v.  Anheuser-Busch 
Brewing  Assoc.,  71  111.  App.  154. 

4.  Money  Deposited  by  Agent  as  Agent.  — 
Money  deposited  by  an  agent  in  a  bank  in  his 
own  name  as  "  agent,"  and  which  in  fact  be- 
longs to  his  principal,  cannot  be  reached  by 
garnishment  at  the  suit  of  creditors  of  the 
agent.  Des  Moines  Cotton  Mill  Co.  v.  Cooper, 
93  Iowa  654. 

It  is  otherwise,  however,  if  a  fund  deposited 
in  fact  belongs  to  the  agent.  Pettey  v.  Dun- 
lap  Hardware  Co.,  99  Ga.  300. 

In  Proctor  v.  Greene,  14  R.  I.  42,  the  gar- 
nishee disclosed  that  it  had  on  deposit  a  fund 
deposited  with  it  in  the  name  of  the  defendant 
as  "  agent;  "  that  its  accounts  did  not  dis- 
close the  name  of  any  person  as  principal,  nor 
had  the  defendant  before  or  at  the  time  of 
making  the  deposit,  or  since,  disclosed  the 
name  of  any  principal.  It  did  notappear  that 
since  the  service  of  the  writ  any  person  had 
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trustees,1  executors,2  mortgagors,3  shippers,4  etc. 

9.  Property  in  Custodia  Legis.  —  Where  property  or  money  is  in  custodia 
legis,  the  officer  holding  it  is  the  mere  hand  of  the  court ;  his  possession  is  the 
possession  of  the  court ;  and  it  is  the  universal  rule  that  such  property  cannot 


interposed  a  claim  to  the  fund,  or  that  the 
name  of  any  person  as  the  principal  of  the  de- 
fendant had  come  to  the  knowledge  of  the 
garnishee.  It  was  held  that  the  garnishee  was 
chargeable. 

Funds  of  Principal  Deposited  by  Agent  in  His 
Own  Name  Not  Garnishable  by  Agent's  Creditors. 
—  Mortill  v.  Raymond,  28  Kan.  415,  42  Am. 
Rep.  167;  Hair  v.  North  Western  Nat.  Bank, 
50  111.  App.  211. 

In  Smith  v.  Merchants',  etc.,  Nat.  Bank, 
(Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  1038,  it 
was  held  that  where  it  appeared  from  the  an- 
swer of  the  garnishee  thai  it  was  not  indebted 
to  the  defendant  in  a  manner  that  would  sub- 
ject the  funds  in  its  hands  to  the  payment  of 
the  defendant's  debts,  it  became  incumbent 
upon  the  plaintiff,  to  entitle  him  to  recover,  to 
impeach  the  truth  of  the  garnishee's  answer. 

Public  Funds  Deposited  by  Public  Officer.  — 
Public  funds  deposited  in  a  bank  by  a  city 
officer  are  not  subject  to  garnishment  on  a  per- 
sonal judgment  against  the  officer,  and  the 
fact  that  the  officer  is  required  by  law  to  give 
a  bond  for  the  proper  disposition  of  the  moneys 
coming  into  his  hands  does  not  thereby  consti- 
tute him  a  mere  debtor  to  the  city  for  such 
moneys,  but  he  occupies  the  position  of  a 
bailee,  subject  to  special  obligation;  and  such 
funds,  when  deposited  by  him  in  bank,  are  not 
subject  to  garnishment  at  the  suit  of  his  judg- 
ment creditors.  Marx  v.  Parker,  9  Wash.  473, 
43  Am.  St.  Rep.  849. 

In  South  Bend  First  Nat.  Bank  v.  Gandy,  ir 
Neb.  431,  where  a  county  treasurer  was  for- 
bidden to  deposit  public  funds  in  any  bank, 
funds  so  deposited  by  him  were  held  subject 
to  garnishment  at  the  suit  of  one  of  his  in- 
dividual creditors. 

And  in  Long  v.  Emsley,  57  Iowa  n,  it  was 
held  that  where  a  township  clerk  deposits  pub- 
lic funds  in  his  individual  name,  it  amounts 
to  a  conversion,  and  the  funds  become  his  in- 
dividual property,  subject  to  garnishment  at 
the  suit  of  a  creditor  who  has  no  knowledge 
that  they  were  public  funds. 

Price  of  Goods  Sold  by  Del  Credere  Agent.  — 
Where  one  purchases  goods  of  a  factor  del 
credere,  and  is  summoned  as  his  trustee,  after 
notice  by  the  owner  of  the  goods  that  he 
claims  the  proceeds  of  sale,  the  trustee  is 
chargeable  only  for  amount  of  the  lien  of  the 
factor  for  commission.  Titcomb  v.  Seaver,  4 
Me.  542. 

1.  Deposit  of  Trust  Funds.  —  Money  held  in  a 
fiduciary  capacity,  but  deposited  by  the  holder 
to  his  general  account  in  a  bank,  still  belongs 
to  the  cestui  que  trust  and  cannot  be  garnished 
or  attached  for  the  depositor's  debt  incurred 
before  such  deposit.  Hair  v.  North  Western 
Nat.  Bank,  50  111.  App.  211;  Hodson  v.  Mc- 
Connell,  12  111.  170;  Morrill  v.  Raymond,  28 
Kan.  415,  42  Am.  Rep.  167;  Brown  v.  Gum- 
mersell,  30  Mo.  App.  341;  Adams  v.  Avery,  2 
Pittsb.  (Pa.)  77. 

Where  Stock  Standing  in  the  Name  of  a  Judg- 
ment Debtor  is  held  by  him  in  trust,  a  court  of 


law  will  not  order  its  sale  on  a  writ  of  gar- 
nishment, and  thus  compel  a  resort  by  the 
cestui  que  trust  to  a  court  of  equity  to  enjoin 
the  sale.  Hitchcock  v.  Galveston  Wharf  Co., 
4  Woods  (U.  S.)  295. 

Conversion  of  Trust  Funds  by  Trustee.  —  Where 
a  trustee  has  converted  the  trust  funds  to  his 
own  use  by  lending  them  to  a  third  person, 
such  third  person  may  be  charged  as  garnishee 
therefor  at  the  suit  of  the  individual  creditors 
of  the  trustee.  Grinstead  v.  Ward,  (Ky.  1897) 
41  S.  W.  Rep.  575. 

The  improper  withdrawal,  however,  by  a 
trustee  of  a  portion  of  moneys  deposited  in  his 
name  as  a  trustee,  and  his  improper  use  of  the 
moneys  so  withdrawn,  will  not  deprive  the  re- 
mainder of  the  deposit  of  its  character  so 
as  to  render  it  liable  to  garnishment  for  his 
individual  debts.  Stobart  v.  Axford,  9  Mani- 
toba 18. 

A  trustee  in  foreign  attachment  who  has  re- 
ceived money  from  the  debtor  for  a  temporary 
purpose,  with  notice  that  it  belonged  to  an- 
other party,  is  not  chargeable  for  the  money 
so  received.  Cram  v.  Shackleton,  64  N.  H.  44 
Deposit  of  Money  Collected  by  Sheriff  Not  a  Con 
version. —  Meadowcroft  v.  Agnew,  89  III.  469 

2.  Funds  of  Estate  —  Not  Garnishable  by  Cred 
itors  of  Executor.  —  Stevens  v.  Goodell,  3  Met 
(Mass.)  34. 

In  Coburn  v.  Ansart,  3  Mass.  319,  money 
collected  for  an  executor  on  a  note  payable  to 
him  as  "  executor  "  was  held  to  be  attacha'  le 
in  a  suit  against  him  personally,  as  the  action 
to  recover  the  money  might  be  brought  in  his 
own  name,  and  not  in  his  official  capacity. 

3.  Insurance  Payable  to  Mortgagee.  —  The 
amount  in  an  insurance  policy  made  payable 
in  case  of  loss  to  the  mortgagee  is  not  garnish- 
able by  the  creditors  of  the  mortgagor.  Mans- 
field v,  Stevens,  31  Minn.  40. 

Proceeds  of  Mortgaged  Goods.  —  Mortgaged 
cattle  were  shipped  by  the  mortgagor  in  his 
own  name  and  were  sold  by  the  consignees 
without  notice  that  they  belonged  to  the  mort- 
gagees. The  mortgagees  consented  to  the 
shipment  in  the  name  of  the  mortgagor  in 
order  that  the  mortgagor  might  secure  a  ship- 
per's pass.  The  mortgagees  and  the  mort- 
gagor, however,  entered  into  an  agreement 
that  the  consignee  should  be  directed  to  place 
the  proceeds  of  the  cattle  to  the  credit  of  the 
mortgagees.  It  was  held  that  such  proceeds 
could  not  be  reached  by  garnishment  at  the 
suit  of  creditors  of  the  mortgagor,  though  the 
consignees  did  not  have  notice  until  after  serv- 
ice of  the  garnishment  of  the  agreement  that 
the  proceeds  should  be  placed  to  the  credit  of 
the  mortgagees.  Wolf  v.  Shannon,  50  111. 
App.  396. 

4.  Carriers.  —  Where  a  foreign  attachment  is 
served  on  a  common  carrier  as  garnishee,  and 
he  subsequently  receives  from  a  connecting 
carrier  goods  to  be  forwarded,  he  is  not 
chargeable  with  notice  that  they  are  the  prop- 
erty of  the  consignor.  The  presumption  of 
law  is  that  they  belong  to   the  consignee. 
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be  reached  by  garnishment.  The  underlying  principle  of  this  rule  is  that  no 
person  deriving  his  authority  from  the  law  and  obliged  to  execute  it  according 
to  the  rules  of  law  can  be  holden  by  garnishment  process.  This  question  will 
be  found  fully  discussed  in  another  part  of  this  title.1 

10.  Real  Estate  Vested  in  Garnishee.  —  The  statutes  in  the  several  jurisdic- 
tions generally  provide  for  reaching  by  garnishment  money,  goods,  rights, 
credits,  effects,  and  property  of  a  debtor  in  the  hands  of  a  third  person.  The 
question  has  quite  often  arisen,  to  what  extent  this  process  may  be  used  for 
the  purpose  of  reaching  a  debtor's  interest  in  real  estate  the  title  to  which  is 
vested  in  a  third  person,  and  it  has  been  universally  held  that  a  debtor's  inter- 
est in  such  real  estate  was  neither  money,  goods,  rights,  credits,  effects,  nor 
even  property,  and  therefore  could  not  be  reached  by  garnishment  served  upon 
the  holder  of  the  legal  title.8 

Proceeds  of  Land  Sold  and  Rents  and  Profits  Received  Therefrom.  —  Credits  in  favor  of 
the  defendant  may,  however,  arise  out  of  real  estate  held  in  trust  for  him  by 
the  garnishee.  Thus  a  garnishee  may  be  charged  for  rents  and  profits  received 
from  lands  held  in  trust  for  the  defendant,  or  for  the  proceeds  of  such  lands 
if  sold.3 

11.  Statutory  Exemptions.  —  Property  exempt  in  terms  from  execution  and 
attachment,  or  from  execution  merely,  is  also  held  exempt  from  garnishment.4 


Bingham  v.  Lamping,  26  Pa.  St.  340,  67  Am. 
Dec.  418. 

Stoppage  in  Transitu.  —  The  right  of  stoppage 
in  transitu  continues  until  the  goods  have 
reached  the  buyer  and  the  delivery  is  com- 
plete, and  therefore  the  fact  that  a  common 
carrier  has  been  garnished  by  a  creditor  of  an 
insolvent  debtor  to  whom  property  has  been 
consigned  is  no  defense  to  an  action  of  replevin 
by  the  vendor  who  has  given  notice  to  the 
carrier  and  demanded  the  goods.  Chicago, 
etc.,  R.  Co.  v.  Painter,  15  Neb.  394. 

1.  See  infra,  this  title,  Who  May  Be  Sum- 
moned as  Garnishee  —  Persons  Holding  as  Agents 
of  the  Law.  See  also  the  titles  Attachment, 
vol.  3,  p.  i8r;  Executions,  vol.  11,  p.  604. 

2.  Interest  of  Debtor  in  Real  Estate  Not  Sub- 
ject to  Garnishment —  Connecticut.  —  Risley  v. 
Welles,  5  Conn.  431. 

Illinois.  —  Dressor  v.  McCord,  96  111.  389. 

Iowa.  —  Seymour  v.  Kramer,  5  Iowa  285; 
Boyle  v.  Maroney,  73  Iowa  70,  5  Am.  St.  Rep. 
657;  Wright  v.  Mahaffey,  76  Iowa  100. 

Maine.  —  Moor  v.  Towle,  38  Me.  133;  Sted- 
man  v.  Vickery,  42  Me.  132;  Plummer  v. 
Rundlett,  42  Me.  365;  Blodgett  v.  Chaplin,  48 
Me.  322;  Shreve  v.  Fenno,  49  Me.  78. 

Massachusetts. —  Dickinson  v.  Strong,  4  Pick. 
(Mass.)  57;  Ripley  v.  Severance,  6  Pick. 
(Mass.)  474,  17  Am.  Dec.  397;  Gore  v.  Clisby, 
8  Pick.  (Mass.)  555  {explaining  Webb  v  Peele, 
7  Pick.  (Mass.)  247,  ig  Am.  Dec.  284];  Guild 
v.  Holbrook,  11  Pick.  (Mass.)  101;  Tucker  v. 
Clisby,  12  Pick.  (Mass.)  22;  Fall  River  Iron 
Works  Co.  v.  Croade,  15  Pick.  (Mass.)  11;  San- 
ford  v.  Bliss,  12  Pick.  (Mass.)  116;  Chapman 
v.  Williams,  13  Gray  (Mass.)  416;  Bissell  v. 
Strong,  9  Pick.  (Mass.)  562;  How  v.  Field,  5 
Mass.  390. 

New  Hampshire.  —  Wright  v.  Bosworth,  7 
N.  H.  590. 

Vermont.  —  National  Union  Bank  v.  Brain- 
erd,  65  Vt.  291;  Baxter  v.  Currier,  13  Vt.  615; 
Hunter  v.  Case,  20  Vt.  195;  Stevens  v.  Kirk, 
37  Vt.  204;  Doane  v.  Doane,  46  Vt.  485;  Prout 
v.  Vaughn,  52  Vt.  451;  Woodward  v.  Wyman, 
53  Vt.  645. 


See  also  Banning  v.  Sibley,  3  Minn.  389; 
State  v.  Huxley,  4  Harr.  (Del.)  343;  Baxter  v. 
Myers,  85  Iowa  328,  39  Am.  St.  Rep.  298. 

Compare  Boston  L.  &  T.  Co.  v.  Organ,  53 
Kan.  386. 

A  Fraudulent  Grantee  of  Real  Estate  does  not 
have  in  his  hands  "  goods,"  "  credits," 
"effects,"  or  "property"  of  the  fraudulent 
grantor,  within  the  meaning  of  the  garnish- 
ment laws.  Risley  v.  Welles,  5  Conn.  431; 
Boyle  v.  Maroney,  73  Iowa  70,  5  Am.  St.  Rep. 
657;  National  Union  Bank  v.  Brainerd,  65  Vt. 
291. 

The  Wisconsin  Statute  (Stat.  Wis.  (1898), 
§  2752),  provides  that  any  creditor  shall  be 
entitled  to  proceed  by  garnishment  in  the 
Circuit  Court  of  the  proper  county  against  any 
person  who  shall  be  indebted  to  or  have  any 
property  whatever,  real  or  personal,  in  his 
possession  or  under  his  control  belonging  to 
such  creditor's  debtor.  Under  this  statute  it 
has  been  held  that  a  mortgagee  of  real  estate 
did  not  have  real  property  in  his  possession. 
Farwell  v.  Wilmarth,  65  Wis.  160. 

3.  Rents  and  Profits  of  Land  Held  in  Trust  and 
Proceeds  if  Sold  — Maine.  —  Foster  v.  Libby,  24 
Me.  448. 

Massachusetts.  —  Dickinson  v.  Strong,  4  Pick. 
(Mass.)  58;  Ripley  v.  Severance,  6  Pick. 
(Mass.)  474,  17  Am.  Dec.  397;  Russell  v. 
Lewis,  15  Mass.  127;  Bissell  v.  Strong,  9  Pick. 
(Mass.)  562;  Pierson  v.  Weller,  3  Mass.  564; 
Richards  v.  Allen,  8  Pick.  (Mass.)  405;  Guild 
v.  Holbrook,  11  Pick.  (Mass.)  101. 

New  Hampshire.  —  Wright  v.  Bosworth,  7 
N.  H.  590. 

A  person  holding  real  estate  upon  a  promise 
to  sell  it  and  pay  over  the  proceeds  cannot  be 
held  a?  trustee  before  such  sale.  Guild  v. 
Holbrook,  11  Pick.  (Mass.)  101. 

4.  Property  Exempt  from  Execution  or  Attach- 
ment. —  Probst  v.  Scott,  31  Ark.  652;  Brainard 
v.  Simmons,  67  Iowa  646;  Seymour  v.  Cooper, 
26  Kan.  539;  Staniels  v.  Raymond,  4  Cush. 
(Mass.)  314;  Wilson  v.  Bartholomew,  45  Mich. 
41;  Parks  v.  Cushman,  9  Vt.  320. 

In  Kansas  exemption   of  wages  may  be 
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This  question  will  be  found  fully  discussed  in  another  place.1 

XI.  Who  May  Be  Summoned  as  Garnishee  —  1.  In  General.  —  The  broad 

language  of  the  statutes  in  most  of  the  states  is  that  "any  person"  who  may- 
be indebted  to  or  have  in  his  possession  or  under  his  control  property,  money, 
or  effects  of  a  debtor  is  subject  to  garnishment.  This  is  sufficiently  compre- 
hensive to  charge  as  garnishees  all  persons  in  any  manner  indebted  to  the 
defendant  or  having  any  of  his  property,  effects,  or  estate  in  their  possession, 
custody,  or  power.2  But,  as  will  be  seen,  upon  principles  generally  recognized 
by  the  courts  there  are  numerous  classes  of  persons  who  it  is  held  are  not 
within  the  operation  of  such  statutes.  From  considerations  of  public  policy 
it  is  assumed  that  the  legislature  intended  a  much  more  restricted  application 
of  these  provisions  than  the  language  employed  would  seem  to  import,  and 
the  courts  have  construed  them  accordingly.3 

2.  Persons  Non  Sui  Juris.  —  The  general  word  "  persons  "  in  the  statutes 
includes  infants,  lunatics,  and  married  women,  and  they  may  be  summoned  or 
charged  as  garnishees  in  all  cases  in  which  they  could  have  been  sued  by  the 
defendant;4  but  as  they  are  not  capable  of  defending  a  suit,  the  same  neces- 
sity exists  for  the  appointment  of  a  guardian,  etc.,  to  defend  proceedings  in 
which  they  are  summoned  as  garnishees,  as  in  cases  where  they  are  sued  as 
defendants.0 

3.  Husband  or  Wife  of  Defendant  as  Garnishee. — At  common  law  husband 
and  wife  were  always  regarded  as  one  person,  and  in  consequence  of  this  legal 
fiction  actions  between  them  were  never  allowed  in  courts  of  law ;  courts  of 
equity,  however,  have  always  recognized  the  duality  of  husband  and  wife,  and 
permitted  suits  by  the  one  against  the  other,  and  the  right  of  one  to  sue  the 
other  at  law  has  been  changed  by  statute  in  many  jurisdictions;6  and  again  a 
husband  or  wife  is,  in  many  jurisdictions,  prohibited  from  testifying  the  one 
against  the  other  ;  7  and  therefore  the  decisions  as  to  whether  a  husband  or  wife 
can  be  summoned  as  garnishee  of  the  one  in  an  action  by  the  other  will  be 
found  in  conflict.8 

claimed  in  garnishment  proceedings  before 
justices  of  the  peace,  though  section  157  of  the 
Justices'  Code  only  provides  for  an  exemption 
from  execution.  Seymour  v.  Cooper,  26  Kan. 
539- 

1.  See  the  title  Exemptions  from  Execution, 
vol.  12,  p.  59. 

2.  Who  May  Be  Charged.  —  Michigan  Cent.  R. 
Co.  v.  Chicago,  etc.,  R.  Co.,  1  111.  App.  399; 
Hughes  v.  Oregonian  R.  Co.,  11  Oregon  158; 
Halbert  v.  Stinson,  6  Blackf.  (Ind.)  398; 
Cleneay  v.  Junction  R.  Co.,  26  Ind.  375; 
Simonds  v.  Harris,  92  Ind.  505. 

Privity  of  Contract.  —  In  order,  however,  that 
the  garnishee  may  be  charged,  it  has  been 
held  that  there  must  be  a  privity  of  contract 
between  the  garnishee  and  the  principal  de- 
fendant. Cunningham  v.  Baker,  104  Ala.  160, 
53  Am.  St.  Rep.  27;  Provenchere  v.  Reifess, 
62  Mo.  App.  51;  Skowhegan  Bank  v.  Farrar, 
46  Me.  293,  Atwood  v.  Hale,  17  Mo.  App.  81. 
See  supra,  this  title,  Property  Subject  to  Gar- 
nishment—  Privity  of  Contract. 

8.  Michigan  Cent.  R.  Co.  v.  Chicago,  etc., 
R.  Co.,  1  111.  App.  399;  Dobbins  v.  Orange, 
etc.,  R  Co.,  37  Ga.  240. 

4.  Infants  Held  Chargeable  as  Garnishees.  — 
Wilder  Eldridge,  17  Vt.  226.  See  also  Sco- 
field  v.  White,  29  Vt.  330. 

Married  Women.  —  See  cases  cited  infra,  this 
section,  Husband  or  Wife  of  Defendant  as  Gar- 
nishee. 

5.  Appointment  of  Guardian  to  Defend.  —  Wil- 
der v.  Eldridge,  17  Vt.  226. 
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Opening  Default  Against  Lunatic.  —  In  Bond 
v.  Neuschwander,  86  Wis.  391,  wherein  a 
lunatic  summoned  as  garnishee  was  charged 
on  default,  it  was  held  proper  under  Rev.  Stat. 
Wis.,  §  2832,  upon  that  fact  being  made  to  ap- 
pear, to  open  the  default  and  allow  her  to 
answer. 

6.  See  the  title  Husband  and  Wife. 

7.  See  the  title  Witnesses. 

8.  Husband  and  Wife  of  Principal  Defendant  as 
Garnishee  —  Iowa.  —  In  Thompson  v.  Silvers, 
59  Iowa  670,  it  was  held  that  a  code  provision 
rendering  a  wife  incompetent  to  testify  against 
her  husband  did  not  relieve  her  from  liability, 
when  summoned  as  garnishee  of  the  husband, 
to  disclose  as  to  any  indebtedness  on  her  part 
to  her  husband  for  property  in  her  hands  be- 
longing to  him. 

In  Enneking  v.  Scholtz,  69  Iowa  473,  it  was 
assumed  without  controversy  that  a  married 
woman  could  be  summoned  as  a  garnishee 
in  an  action  against  her  husband. 

Louisiana. —  In  Delacroix  v.  Hart,  24  La. 
Ann.  141,  it  was  held  that  a  married  woman 
could  not  be  summoned  as  garnishee,  on  the 
ground  that  under  the  Louisiana  Code  an  ac- 
tion could  not  be  brought  against  her  without 
the  permission  of  the  court,  and  it  would 
seem,  therefore,  that  she  could  not  be  sum- 
moned as  garnishee  in  an  action  against  her 
husband. 

Maryland.  —  In  Odend'hal  v.  Devlin,  4?  Md. 
439,  it  was  held  that  a  wife  could  be  summoned 
as  garnishee  in  an  action  against  the  husband. 
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4.  Plaintiff  as  Garnishee.  —  The  question  has  arisen  whether  the  plaintiff 
may  summon  himself  as  garnishee,  and  thereby  reach  a  debt  owing  from  him- 
self to  the  defendant,  and  though  the  decisions  in  regard  to  this  point  arc  in 
conflict,  it  is  held  by  the  best-considered  cases,  under  statutes  providing  for 
summoning  as  garnishees  persons  indebted,  etc.,  to  the  defendant  or  providing 
for  the  attachment  of  indebtedness  to  the  defendant,  that  the  plaintiff  cannot 
summon  himself  as  garnishee.1  In  a  great  many  jurisdictions,  however,  the 
courts,  following  the  principle  of  the  decisions  under  the  custom  of  London, 
which  permitted  a  creditor  to  attach  an  indebtedness  owing  from  himself  or 
property  in  his  hands,2  have  held  that  the  plaintiff  may  summon  himself  as 
garnishee  in  regard  to  an  indebtedness  owing  from  him.3 

5.  Defendant  as  Garnishee.  —  The  question  has  also  arisen  whether  the  plain- 


Massachusetts. —  In  Robinson  v.  Trofitter, 
109  Mass.  478,  it  was  held  that  an  objection  to 
a  bill  in  equity  against  a  husband  and  wife  for 
the  payment  of  a  judgment  recovered  against 
the  wife,  on  the  ground  that  a  judgment  cred- 
itor had  a  sufficient  remedy  at  law  by  sum- 
moning the  husband  as  trustee  in  trustee  pro- 
cess, was  not  ground  for  dismissing  the  bill, 
as  such  remedy,  if  permissible,  was  so  uncer- 
tain as  not  to  be  a  plain,  complete,  and  ade- 
quate remedy. 

After  Divorce.  —  In  Porter  v.  Wakefield,  146 
Mass.  25,  it  was  held  that  after  divorce  the 
husband  was  liable  to  be  summoned  as  trustee 
of  his  wife,  in  a  suit  by  her  creditors.  In  this 
case  the  question  was  left  undecided  whether 
Pub.  Stat.  (1882),  c.  169,  §  18,  cl.  1,  providing 
that  neither  husband  nor  wife  shall  be  allowed 
to  testify  as  to  private  conversations  with  each 
other,  applied  to  the  answer  of  the  trustee  in 
trustee  process,  and  thereby  prohibited  the 
one  from  being  summoned  as  garnishee  in  an 
action  against  the  other. 

Michigan.  —  In  Berles  v.  Adsit,  102  Mich. 
495,  under  How.  Annot.  Stat.  Supp.  (1883-90), 
§  7546,  providing  that  the  husband  shall  not 
be  examined  as  a  witness  for  or  against  his 
wife  without  her  consent,  nor  a  wife  for  or 
against  her  husband  without  his  consent,  it 
was  held  that  a  wife,  when  summoned  as  gar- 
nishee in  a  suit  against  her  husband,  could 
not,  without  his  consent,  be  examined  as  to 
transfers  of  property  made  to  her  by  her  hus- 
band. 

New  Hampshire.  —  In  Claremont  Bank  v. 
Clark,  46  N.  H.  134,  it  was  held  in  an  action 
against  several  principal  defendants  that  the 
fact  that  the  woman  summoned  as  trustee  was 
the  wife  of  one  of  these  principal  defendants 
was  not  of  itself  sufficient  to  excuse  her  from 
making  a  disclosure  as  to  her  title  to  certain 
lands  which  were  attached  in  the  suit  and  of 
which  her  husband  was  in  possession  at  the 
time  of  the  attachment. 

In  Jones  v.  Roberts,  60  N.  H.  217,  it  was 
held  that  a  wife  could  be  charged  as  trustee 
of  her  husband.  The  court  cited  the  foregoing 
case  of  Claremont  Bank  v.  Clark,  46  N.  H. 
134,  and  also  Clough  v.  Russell,  55  N.  H. 
279. 

Wisconsin. —  In  O'Brien's  Petition,  24  Wis. 
547,  it  was  held  in  supplementary  proceedings 
that  the  judgment  debtor's  wife  could  be  re- 
quired to  disclose  whether  she  had  property  of 
the  husband  under  her  control  and  could  be 
attached  as  for  a  contempt  for  refusing  to  an- 
swer. 


1.  Rule  that  Plaintiff  Cannot  Summon  Himself 
as  Garnishee.  —  Rice  v.  Sharpleigh  Hardware- 
Co.,  85  Fed.  Rep.  559;  Belknap  v.  Gibbens,  13 
Met.  (Mass.)  471;  Blaisdell  v.  Ladd,  14  N.  H. 
129;  Hoag  v.  Hoag,  55  N.  H.  172;  Knight 
v.  Clyde,  12  R.  I.  119.  See  also  Courtney  v. 
Carr,  6  Iowa  244;  Wooldridge  v.  Holmes,  78 
Ala.  568;  Burnham  v.  Hopkinson,  17  N.  H. 
259.  See  also  Beach  v.  Fairbanks,  52  Conn.  1C7. 

Partnership.  —  In  Blaisdell  v.  Ladd,  14  N.  H. 
129,  it  was  held  in  an  action  by  copartners 
that  one  of  the  plaintiffs  could  not  be  sum- 
moned as  garnishee. 

Attorney  for  Plaintiff.  —  One  named  as  trus- 
tee in  the  process  of  foreign  attachment, 
though  he  acts  as  the  attorney  for  the  plain- 
tiff, will  not  be  discharged  on  defendant's  mo- 
tion, no  fraud  being  intended,  although  such 
practice  is  irregular.  Kelley  v.  McMinniman, 
58  N.  H.  288. 

Surety  on  Bond  Attached.  —  The  rule  that  a 
plaintiff  cannot  summon  himself  as  garnishee 
does  not  prevent  his  summoning  as  garnishee 
the  obligor  on  a  bond  payable  to  the  defend- 
ant, though  the  plaintiff  in  garnishment  was 
a  surety  upon  the  bond.  Chicago  Sugar  Re- 
fining Co.  v.  Jackson  Brewing  Co.,  (Tenn. 
Ch.  1898)  48  S.  W.  Rep.  275. 

Garnishee  in  Representative  Capacity.  —  The 
rule  refusing  to  allow  the  plaintiff  to  summon 
himself  as  garnishee  applies  equally  where  the 
plaintiff  attempts  to  summon  himself  in  his 
representative  capacity,  such  as  administrator, 
as  where  he  attempts  to  summon  himself  in 
his  individual  capacity.  Blaisdell  v.  Ladd, 
14  N.  H.  129.  This  case  was  jollowed  in  Hoag 
v.  Hoag,  55  N.  H.  172. 

2.  Custom  of  London.  —  Sergeant  on  Attach- 
ment (2d  ed.)  81;  1  Com.  Dig.  581;  1  Roll. 
Abr.  554;  Paramore  v.  Pain,  Cro.  Eliz.  598; 
Coke  v.  Brainforth,  Cro.  Eliz.  830. 

3.  Rule  that  Plaintiff  May  Summon  Himself  as 
Garnishee.  —  Graighle  v.  Notnagle,  Pet.  (C. 
C.)  245;  Richardson  v.  Gurney,  9  La.  285; 
Grayson  v.  Veeche,  12  Mart.  (La.)  688,  13  Am. 
Dec.  384;  Norton  v.  Norton,  43  Ohio  St.  509; 
Coble  v.  Nonemaker,  78  Pa.  St.  501;  Boyd  z\ 
Bayless,  4  Humph,  (Tenn.)  386;  Lyman  v. 
Wood,  42  Vt.  113.  See  also  Albert  v.  Albeit, 
;8  Md.  347. 

Effect  of  Judgment.  —  In  Moyer  v.  Lobengeir, 
4  Watts  (Pa.)  390,  28  Am.  Dec.  723,  it  was 
held  that  where  a  creditor  attaches  a  fund  in 
his  own  hands,  he  must,  when  afterwards  sued 
therefor,  prove  his  debt.  The  judgment  in 
the  attachment  suit  is  not  even  prima  facie 
evidence  of  it. 
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tiff  may  summon  the  defendant  as  garnishee,  and  the  right  to  do  so  has  been 
denied,  as  the  effect  of  so  doing  would  only  be  to  give  a  judgment  against  the 
defendant  as  garnishee  of  no  more  effect  than  the  judgment  recoverable  against 
him  as  the  principal  defendant.1 

6.  Common  Carriers  —  a.  Property  in  Transit.  —  On  the  ground  of  public 
policy  and  because  common  carriers  are  required  to  accept  for  transportation 
all  property  which  may  be  offered  to  them,  it  is  held  by  the  weight  of  authority 
that  they  cannot  be  held  as  garnishees  for  property  in  their  hands  for  the  pur- 
pose of  transportation  where  such  property  is  in  actual  transit  at  the  time  of 
the  service  of  the  garnishment  process,  as  it  would  be  unreasonable  to  subject 
common  carriers  to  the  costs,  vexation,  and  trouble  of  such  a  process  merely 
because  they  have  received,  to  be  carried,  that  which  the  law  compels  them  to 
receive  and  carry.2  In  Massachusetts,  however,  the  contrary  has  been  held.3 
And  the  courts  of  Missouri  seem  inclined  to  follow  the  Massachusetts  rule.4 

b.  Property  Not  in  Transit.  —  The  exemption  of  common  carriers  from 
liability  as  garnishees  does  not  extend  to  property  not  in  transit,  and  they  may 
be  held  as  garnishees  in  respect  to  property  in  their  hands  where  they  are 
served  with  the  process  of  garnishment  before  the  property  is  in  transit5  or 
after  the  termination  of  its  transportation.6 

7.  Corporations  —  a.  Private  Corporations.  —  It  was  formerly  held  in 
some  jurisdictions  that  a  corporation  aggregate  could  not  be  summoned  as 


1.  Defendant  as  Garnishee  in  Representative 
Capacity.  — ■  A  garnishment  proceeding  will  not 
lie  in  favor  of  a  judgment  creditor  against  a 
woman  as  the  administratrix  of  the  estate  of 
her  husband  for  a  debt  lue  from  such  estate 
to  herself  as  an  individual,  since  the  only 
effect  of  a  judgment  in  such  proceeding  would 
be  to  give  the  creditor  a  second  judgment 
against  the  garnishee,  of  no  more  binding 
force  than  the  one  already  held  by  him.  Shep- 
herd v.  Bridenstine,  8o  Iowa  225.  See  also 
Cassady  v.  Grimmelman,  (Iowa  1899)  77  N. 
W.  Rep.  1067. 

In  Dudley  v.  Falkner,  49  Ala.  148,  however, 
it  was  held  that  an  executor  could  be  sum- 
moned as  garnishee  under  execution  on  a 
judgment  against  him  in  his  individual  capac- 
ity to  reach  an  indebtedness  due  him  from  the 
estate  for  services  as  executor. 

And  in  Union  Nat.  Bank  v.  Fagan,  34  W.  N. 
C.  (Pa.)  20,  it  was  held  that  it  was  no  ground 
for  dissolving  a  garnishment  that  an  executor 
was  garnished,  on  a  judgment  against  him- 
self, as  to  a  legacy  due  him  from  the  estate  in 
which  he  was  executor.  See  also  Brown  v. 
Wiley,  (Ga.  1899)  32  S.  E.  Rep.  905. 

Codefendants.  —  In  Bailey  v.  Lacey,  27  La. 
Ann.  39,  it  was  held  that  where  judgment  is 
recovered  against  defendants  in  solido  one  of 
them  cannot  be  summoned  as  garnishee  on  an 
execution  issued  thereon,  on  account  of  an  in- 
debtedness on  his  part  to  the  other  defend- 
ants. 

This  rule  was  applied  in  Richardson  v. 
Lacey,  27  La.  Ann.  63,  where  a  judgment  had 
been  recovered  against  copartners. 

Partnership. —  In  Denny  v.  Metcalf,  28  Me. 
389,  it  was  held,  in  an  action  brought  against 
two  persons  as  partners,  that  a  partnership 
composed  of  one  of  such  defendants  and  two 
other  persons  could  not  be  summoned  as 
trustees. 

2.  Common  Carrier  Not  Liable  as  Garnishee  for 
Property  in  Transit. —  Illinois  Cent.  R.  Co.  v. 
Cobb,  48  111.  402  ;  Michigan  Cent.  R.  Co.  v. 
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Chicago,  etc.,  R.  Co.,  I  111.  App.  399;  Stevenot 
v.  Eastern  R.  Co.,  61  Minn.  104;  Bates  v.  Chi- 
cago, etc.,  R.  Co.,  60  Wis.  296,  50  Am.  Rep. 
369.    See  also  Western  R.  Co.  v.  Thornton,  60 

Ga.  300. 

In  Walker  ».  Detroit,  etc.,  R.  Co.,  49  Mich. 
446.  it  was  held  that  a  common  carrier  could 
not  be  charged  as  a  garnishee  for  goods  con- 
signed to  the  defendant,  when  he  did  not  know 
whether  they  belonged  to  the  defendant  or  to 
another. 

Private  Carrier.  —  The  exemption  from  lia- 
bility to  be  summoned  as  garnishee  given  to 
common  carriers  of  course  does  not  apply 
to    private  carriers.    Elser  v.    Rommel,  98 

Mich.  74. 

3.  Massachusetts  Rule  —  Carrier  Held  liable  as 

Garnishee  for  Goods  in  Transit.  —  Adams  v.  Scott, 
104  Mass.  164.  See  also  Union  Mut.  L.  Ins. 
Co.  v.  Holbrook,  4  Gray  (Mass.)  235. 

4.  Missouri  Rule.  —  See  Landa  v.  Hoick,  129 
Mo.  663,  citing  with  approval  Adams  v.  Scott, 
104  Mass.  164.  See  also  Bingham  v.  Lamp- 
ing, 26  Pa.  St.  340,  67  Am.  Dec.  418. 

5.  Before  Property  Is  in  Transit.  —  In  Illinois 
Cent.  R.  Co.  v.  Cobb,  48  111.  402,  the  court 
was  of  the  opinion  that  the  rule  stated  in  the 
text  should  prevail,  but  the  question  was  left 
undecided. 

In  Landa  v.  Hoick,  129  Mo.  663,  it  was  held 
that  a  common  carrier  was  liable  as  garnishee 
for  goods  in  its  possession,  prior  to  the  trans- 
portation thereof.  The  court  was  also  inclined 
to  the  opinion  that  the  rule  prevailed  even  as 
regards  goods  in  transitu. 

6.  Carrier  Holding  Goods  After  Transit  Is  Com- 
pleted.—  Cooley  v.  Minnesota  Transfer  R.  Co. 
53  Minn.  327,  39  Am.  St.  Rep.  609. 

In  Bates  v.  Chicago,  etc.,  R.  Co.,  60  Wis, 
296,  50  Am.  Rep.  368,  the  court  expressly  de- 
clined to  decide  whether  goods  in  a  depot  of 
a  railway  company,  either  before  transit  or 
after,  and  awaiting  delivery  after  their  arrival 
at  the  place  of  delivery,  would  be  subject  to 
the  garnishee  process. 
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trustee  under  the  statute,1  but  the  weight  of  authority  is  now  to  the  effect 
that  the  term  "  person,"  as  used  in  the  garnishment  statutes  in  the  several 
jurisdictions,  which  provide  generally  for  the  summoning  as  garnishee  of  all 
"  persons  "  indebted  to  the  defendant  or  having  property  or  effects  belonging 
to  him,  includes  a  private  corporation.*  In  most  jurisdictions,  however,  the 
statutes  expressly  provide  for  summoning  corporations  as  garnishees. 

b.  Public  Corporations  —  (i)  In  General — (a)  Minority  Rule.  —  The  stat- 
utes generally  provide  that  persons  or  corporations  may  be  summoned  as 
garnishees,  and  there  are  decisions  which  hold  that  under  such  statutes  munici- 
pal and  other  public  corporations  can  be  so  summoned.3 


1.  Early  Decisions  — ■  Corporations  Not  Subject 
to  Garnishment.  —  Union  Turnpike  Road  Co. 
v.  Jenkins,  2  Mass.  37. 

In  Holland  v.  Leslie,  2  Harr.  (Del.)  306,  it 
was  held  that  a  corporation  could  not  be  sum- 
moned as  garnishee,  because  there  was  no 
means  provided  by  law  whereby  the  court 
could  compel  it  to  answer. 

In  Massachusetts  this  rule  was  changed  by 
the  Act  of  1832,  c.  164.  Danforth  v.  Penny,  3 
Met.  (Mass.)  564. 

2.  Corporations  Included  in  Term  "  Persons  "  — 
Connecticut.  —  Knox  v.  Protection  Ins.  Co.,  9 
Conn.  430,  25  Am.  Dec.  33;  Bray  v.  Walling- 
ford,  20  Conn.  416. 

Illinois.  —  Merwin  v.  Chicago,  45  111.  135, 
92  Am.  Dec.  204;  Toledo,  etc.,  R.  Co.  Rey- 
nolds, 72  111.  487. 

Iowa. — Wales  v.  Muscat.ne,  4  Iowa  302; 
Burton  v.  District  Tp.,  11  towa  166;  Taylor  v. 
Burlington,  etc.,  R.  Co.,  5  Iowa  114. 

Kentucky.  —  Rodman  v.  Musselman,  12 
Bush  (Ky.)  354,  23  Am.  Rep.  724. 

Missouri.  —  Hawthorn  v.  St.  Louis,  11 
Mo.  59. 

Montana.  —  Waterbury  v.  Deer  Lodge 
County,  10  Mont.  515,  24  Am.  St.  Rep.  67. 

New  Jersey.  —  Jersey  City  v.  Horton,  38  N. 
J.  L.  88. 

Tennessee.  —  Lambreth  v.  Clarke,  10  Heisk. 
(Tenn.)  32. 

Utah.  —  Losee  v.  McCarty,  5  Utah  528. 

Vermont.  — -Craig  v.  Gunn,  67  Vt.  92. 

Virginia.  —  Baltimore,  etc.,  R.  Co.  v.  Galla- 
hue,  12  Gratt.  (Va.)  655,  65  Am.  Dec.  254. 

Compare  Bradley  v.  Richmond,  6  Vt.  121, 
and  Hewitt  v.  Wagar  Lumber  Co.,  38  Mich. 
701,  wherein  the  question  whether  a  corpora- 
tion could  be  summoned  as  a  garnishee  on  pro- 
cess issued  by  a  justice  of  the  peace  under 
Comp.  Laws  1871,  §  5290  (amended  in  1883; 
see  Comp.  Laws  1897,  §  745)  was  left  unde- 
cided, though  the  court  was  inclined  to  the 
opinion  that  it  could  not.  And  see  also  Boone. 
County  v..  Keck,  31  Ark.  387,  wherein  it  was 
held  that  a  county  could  not  be  summoned  as 
garnishee. 

National  Banks.  —  In  Birmingham  Nat.  Bank 
v.  Mayer,  104  Ala.  634,  wherein  it  was  held 
that  a  national  bank  could  be  summoned  as 
garnishee,  it  was  further  held  that  it  was  not 
relieved  from  liability  to  be  so  summoned  by 
the  fact  that  it  had  gone  into  voluntary  liqui- 
dation. 

In  Com.  v.  Chestnut  St.  Nat.  Bank,  189  Pa. 
St.  606.  it  was  held  that  Rev.  Stat.  U.  S., 
§  5242,  prohibiting  the  issuance  of  an  attach- 
ment against  a  national  bank  until  after  the 
recovery  of  a  final  judgment,  did  not  prevent 


the  summoning  of  a  national  bank  as  gar- 
nishee in  a  suit  against  a  creditor  of  the  bank. 
See  also  Conway  v.  Chestnut  St.  Nat.  Bank, 
189  Pa.  St.  610. 

Prior  to  Incorporation.  —  A  corporation  is  not 
a  person  in  law  until  after  the  grant  of  its 
charter;  and  therefore  where,  pending  the  ap- 
plication for  a  charter,  a  summons  of  garnish- 
ment was  sued  out  and  served  on  one  as 
president  of  such  corporation,  it  was  void,  and 
judgment  by  default  also  rendered  before  the 
grant  of  the  charter  based  on  such  summons 
would  likewise  be  void,  and  could  be  attacked 
by  affidavit  for  illegality.  Bartram  v.  Collins 
Mfg.  Co.,  69  Ga.  751. 

As  to  Foreign  Corporations,  see  infra,  this 
section,  Nonresidents — Foreign  Corporations. 

3.  Rule  that  Public  Corporations  Are  Subject  to 
Garnishment —  Colorado.  —  Municipal  corpora- 
tions are  subject  to  garnishment  in  proceed- 
ings commenced  in  the  District  and  County 
Courts,  but  are  exempt  in  proceedings  com- 
menced before  a  justice  of  the  peace.  Denver 
v.  Brown,  11  Colo.  337.  Formerly  such  cor- 
porations were  exempt.  Las  Animas  County 
v.  Bond,  3  Colo.  411. 

Connecticut.  —  Bray  v.  Wallingford,  20  Conn. 
416;  Seymour  v.  Over-River  School  Dist.,  53 
Conn.  502. 

Iowa.  —  Wales  v.  Muscatine,  4  Iowa  302; 
Burton  v.  District  Tp.,  11  Iowa  166;  Clapp  v. 
Walker,  25  Iowa  315. 

Kentucky.  —  Rodman  v.  Musselman,  12 
Bush  (Ky.)  354,  23  Am.  Rep.  724.  See  also 
Speed  v.  Brown,  10  B.  Mon.  (Ky.)  109. 

Massachusetts.  —  Adams  v.  Tyler,  121  Mass. 
380,  holding  that  a  county  might  be  summoned 
as  trustee. 

Montana.  —  Waterbury  v.  Deer  Lodge 
County,  10  Mont.  515,  24  Am.  St.  Rep.  67; 
Whalen  v.  Harrison,  11  Mont.  63. 

New  Hampshire.  —  Whidden  v.  Drake,  5  N. 
H.  13.  See  also  Wendell  v.  Pierce,  13  N.  H. 
502. 

New  Jersey. — Jersey  City  v.  Horton,  38  N. 
J.  L.  88. 

Ohio.  —  Newark  v.  Funk,  15  Ohio  St. 
462. 

Rhode  Island.  —  Wilson  v.  Lewis,  10  R.  I. 
285.  Compare  Tucker  v.  Pollock,  (R.  I.  1899) 
43  Atl.  Rep.  369,  holding  that  a  state  institu- 
tion, incorporated  by  the  legislature,  could 
not  be  summoned  as  garnishee. 

Texas.  —  Laredo  v.  Nalle,  65  Tex.  359;  Her- 
ring-Hall-Marvin  Co.  v.  Bexar  County,  16 
Tex.  Civ.  App.  673;  Austin  v.  Erwin,  2  Tex. 
App.  Civ.  Cas.,  §  290. 

Virginia.  —  Portsmouth  Gas  Co.  v.  Sanford, 
(Va.  1899)  33  S.  E.  Rep.  516. 
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(b)  General  Rule.  —  But  according  to  the  great  weight  of  authority  it  is  held 
that  such  corporations  are  not  included  in  the  general  term  "  persons  or  cor- 
porations," and  cannot  be  summoned  as  garnishees  in  the  absence  of  express 
statutory  provision  subjecting  them  to  such  liability.1 

Reasons  for  General  Rule.  — -  This  rule  is  generally  placed  on  the  ground  that  as 
a  public  corporation  is  created  for  the  public  benefit,  with  political  powers  to 
be  exercised  for  purposes  connected  with  the  public  good  in  the  administration 
of  civil  government,  public  policy  demands  that  such  bodies  should  not  be 
subjected  to  the  serious  interruptions  in  the  prosecution  of  the  public  business, 
and  to  the  inconvenience  and  delay  in  the  prompt  and  efficient  discharge  of 
official  duties  and  the  accomplishment  of  important  works  and  measures,  which 
might  result  from  their  subjection  to  such  process.8 

(2)  Application  of  Rule  to  Specific  Corporations.  —  The  rule  stated  in  the 
text  has  been  applied  to  municipal  corporations,  such  as  cities  and  towns,3 


1.  Rule  that  Public  Corporations  Are  Exempt 
from  Garnishment  —  Alabama.  — Mobile  v.  Row- 
land, 26  Ala.  498. 

Arkansas.  —  Boone  County  v.  Keck,  31  Ark. 
387,  holding  that  a  county  could  not  be  sum- 
moned as  garnishee. 

California. — Skelly  v.  Westminster  School 
Dist.,  103  Cal.  652. 

Delaware.  —  Rossell  v.  Bartram,  (Del.  1898) 
40  Atl.  Rep.  242. 

District  of  Columbia.  —  Columbia  Brick  Co. 
v.  District  of  Columbia,  1  App.  Cas.  (D.  C.) 
351- 

Georgia.  —  Holt  v.  Experience,  26  Ga.  113; 
McLellan  v.  Young,  54  Ga.  399,  21  Am.  Rep. 
276;  Southwestern  State  Bank  v.  Americus, 
92  Ga.  361;  Leake  v.  Lacey,  95  Ga.  747,  51 
Am.  St.  Rep.  112.  See  also  Connolly  v.  Thur- 
ber  Whyland  Co.,  92  Ga.  651. 

Illinois.  —  Merwin  v.  Chicago,  45  111.  133,  92 
Am.  Dec.  204. 

Indiana.  —  Wallace  v.  Lawyer,  54  Ind.  501, 
23  Am.  Rep.  661. 

Kansas.  —  Switzer  v.  Wellington,  40  Kan. 
250,  10  Am.  St.  Rep.  196. 

Maryland.  —  Baltimore  v.  Root,  8  Md.  95, 
63  Am.  Dec.  692. 

Minnesota.  —  McDougal  v.  Hennepin 
County,  4  Minn.  184. 

Mississippi.  —  Dollman  v.  Moore,  70  Miss. 
267. 

Missouri.  —  Hawthorn  v.  St.  Louis,  11  Mo. 
59;  Fortune  v.  St.  Louis,  23  Mo.  239;  Sheppard 
v.  Cape  Girardeau  County,  (Mo.  1886)  1  S.  W. 
Rep.  305. 

Nebraska.  —  People  v.  Omaha,  2  Neb.  166; 
State  v.  Eberly,  12  Neb  616. 

Pennsylvania.  —  Erie  v.  Knapp,  29  Pa.  St. 
173.  See  also  Fairbanks  Co.  v.  Kirk,  8  Pa. 
Dist.  44. 

Tennessee.  —  Memphis  v.  Laski,  9  Heisk. 
(Tenn.)  511,  24  Am.  Rep.  327. 

Utah.  —  Chamberlain  v.  Watters,  10  Utah 
298.  See  also  Van  Cott  v.  Pratt,  11  Utah  209, 
citing  8  Am.  and  Eng.  Encyc  of  Law  (1st  ed.) 
"35. 

Vermont.  —  Bradley  v.  Richmond,  6  Vt.  121. 

Washington.  —  Eureka  Sandstone  Co.  v. 
Pierce  County,  8  Wash.  236.  In  State  v. 
Tyler,  14  Wash.  495,  53  Am.  St.  Rep.  878,  it 
was  held  that  on  the  ground  of  public  policy  a 
county  was  exempt  from  liability  to  be  sum- 
moned as  garnishee. 


Wisconsin.  —  Burnham  v.  Fond  du  Lac,  15 
Wis.  193,  82  Am.  Dec.  668. 

See  also  cases  cited  infra,  this  division  of 
this  section,  Application  of  Rule  to  Specific  Cor- 
porations. 

Discharging  Municipal  Corporation  on  Motion. 

—  Where  a  municipal  corporation  is  sum- 
moned as  garnishee,  it  may  be  discharged  on 
mere  motion,  at  any  time  and  without  answer. 
Merwin  v.  Chicago,  45  111.  133,  92  Am.  Dec. 
204. 

Relief  in  Equity.  —  In  Riggin  v.  Hillard,  56 
Ark.  476,  35  Am.  St.  Rep.  113,  it  was  held  that 
while  a  county  was  not  subiect  to  the  ordinary 
process  of  garnishment,  yet  in  equity,  when 
the  interest  of  the  public  would  not  be  injuri- 
ously affected,  the  claim  of  an  insolvent  cred- 
itor of  the  county  might  be  subjected,  by  sale 
or  compulsory  assignment  thereof,  to  the  pay- 
ment of  su;h  creditor's  debts. 

2.  Reasons  for  Doctrine.  —  Porter,  etc.,  Hard- 
ware Co.  v.  Perdue,  105  Ala.  293,  53  Am.  St. 
Rep.  124,  citing  8  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  1134,  nole  2;  Leake  -v.  Lacey, 
95  Ga.  747,  51  Am.  St.  Rep. 112;  Merwin  *. 
Chicago,  45  111.  133,  92  Am.  Dec.  204;  Switzer 
v.  Wellington,  40  Kan.  250,  10  Am.  St.  Rep. 
196;  Hawthorn  v.  St.  Louis,  11  Mo.  59,  47  Am. 
Dec.  141. 

3.  Municipal  Corporations  Not  Liable  to  Be  Sum- 
moned as  Garnishees  —  Alabama.  —  Mobile  v. 
Rowland,  26  Ala.  498;  Porter,  etc..  Hardware 
Co.  v.  Perdue,  105  Ala.  293,  53  Am.  St.  Rep. 
124. 

Georgia.  —  Leake  v.  Lacey,  95  Ga.  747.  sr. 
Am.  St.  Rep.  112;  Southwestern  State  Bank 
v.  Americus,  92  Ga.  361;  McLellan  v.  Young, 
54  Ga.  399,  21  Am.  Rep.  276. 

Illinois.  —  Merwin  v.  Chicago,  45  111.  133.  92 
Am.  Dec.  204;  Linton  v.  Chicago,  45  III.  136. 

Kansas.  —  Ottawa  First  Nat.  Bank  v.  Ot- 
tawa, 43  Kan.  294;  Switzer  v.  Weliington,  40 
Kan.  250,  10  Am.  St.  Rep.  196. 

Maryland.  —  Baltimore  v.  Root,  S  Md.  95,  63 
Am.  Dec.  692. 

Missouri.  —  Hawthorn  v.  St.  Louis,  ix  Mo. 
59,  47  Am.  Dec.  141;  Fortune  v.  St.  Louis,  23 
Mo.  239. 

Nebraska.  —  People  v.  Omaha,  2  Neb.  166. 

Pennsylvania.  —  Keeley  v.  Murray,  I  T.  &  H. 
Pr.  (Pa.)  950;  Philadelphia  Granite,  etc.,  Co. 
v.  Douglass,  3  Pa.  Dist.  133,  14  Pa.  Co.  Ct. 
234;  Taylor  v.  Knipe,  4  Leg.  Opin.  (Pa.)  428; 
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and  to  other  public  corporations,  such  as  counties  and  townships,1  school 
districts,  and  school  boards;2  and  it  has  also  been  held  that  the  District  of 
Columbia  was  exempt  from  liability  to  be  summoned  as  garnishee.3 

(3)  Right  of  Corporation  to  Waive  Exemption.  —  In  those  jurisdictions  in 
which  municipal  and  other  public  corporations  arc  exempt  from  liability  to  be 
summoned  as  garnishees,  the  courts  are  again  in  conflict  as  to  the  right  of  the 
corporation  to  waive  such  exemption.  In  some  jurisdictions  it  is  held  that 
the  exemption  is  a  mere  privilege  extended  to  such  bodies,  which  they  may 
waive  at  will ; 4  in  other  jurisdictions  it  is  held  that  the  exemption  is  also  for 


Greer  v.  Rowley,  1  Pittsb.  (Pa.)  I;  Erie  v. 
Knapp,  29  Pa.  St.  173. 

Tennessee.  —  Memphis  v.  Laski,  9  Heisk. 
(Tenn.)  511,  24  Am.  Rep.  327. 

Vermont.  —  Bradley  v.  Richmond,  6  Vt.  121. 

Wisconsin.  —  Buff  ham  v.  Racine,  26  Wis. 
449;  Burnham  v.  Fond  du  Lac,  15  Wis.  193, 
82  Am.  Dec.  668. 

1.  Counties  Not  Liable  to  Be  Summoned  as  Gar- 
nishees—  Arkansas.  —  Riggin  v.  Hillard,  56 
Ark.  476,  35  Am.  St.  Rep.  113;  Boone  County 
v.  Keck,  31  Ark.  387. 

California.  —  Gilman  v.  Contra  Costa 
County,  8  Cal.  52,  68  Am.  Dec.  290;  Hunsaker 
v.  Borden,  5  Cal.  290. 

Georgia.  —  Dotterer  v.  Bowe,  84  Ga.  769. 

Illinois.  —  Fast  v.  Wolf,  38  111.  App.  27. 

Indiana.  —  Wallace  v.  Lawyer,  54  Ind.  501, 
23  Am.  Rep.  661. 

Minnesota.  —  McDougal  v.  Hennepin 
County,  4  Minn.  184. 

Missouri.  —  Sheppard  v.  Cape  Girardeau 
County,  (Mo.  1886)  1  S.  W.  Rep.  305. 

Nebraska.  —  State  v.  Eberly,  12  Neb.  616. 

Washington.  —  State  v.  Tyler,  14  Wash.  416, 
53  Am.  St.  Rep.  878. 

Wisconsin.  —  Merrell  v.  Campbell,  49  Wis. 
535,  35  Am.  Rep.  785. 

In  Ward  v.  Hartford  County,  12  Conn.  404, 
it  was  held  that  a  county  was  not  liable  to  be 
summoned  as  trustee  in  the  process  of  foreign 
attachment,  on  the  ground  that  a  county  was 
not  liable  to  be  sued.  The  Connecticut  rule, 
however,  as  regards  municipal  corporations, 
which  are  liable  to  be  sued,  is  different.  See 
the  preceding  notes. 

In  Stermer  v.  La  Plata  County,  5  Colo.  App. 
379,  under  Code  Colo.  (1887),  §  119,  providing 
for  summoning  persons  as  garnishees,  and 
section  442,  extending  the  word  "  person  "  to 
"  bodies  politic  and  corporate,"  and  Gen.  Stat. 
(1883),  p.  254,  providing  that  each  organized 
couuiy  is  a  body  corporate  and  politic,  and  as 
such  entitled  to  sue  and  be  sued,  it  was  held 
that  counties  are  merely  quasi  corporations, 
and  are  not  liable  to  be  summoned  as  gar- 
nishees. This  case  was  followed  in  Mesa 
County  v.  Brown,  6  Colo.  App.  43,  and  Gann 
v.  Mineral  County,  6  Colo.  App.  484. 

Statute  Requiring  Presentation  of  Claim  to  County 
Before  Suit.  —  In  Washington,  where  a  statute 
(Laws  1893,  p.  291)  provided  that  a  county  could 
be  sued  upon  a  contract  liability  only  after  a 
rejection  of  the  claim,  in  whole  or  in  part,  by 
the  board  of  county  commissioners,  it  was  held 
that  a  county  could  not  be  summoned  as  gar- 
nishee on  account  of  its  liability  growing  out 
of  a  claim  arising  upon  contract,  where  such 
claim  had  not  been  presented  to  the  county 
commissioners  and  rejected  by  them  in  whole 


or  in  part.  Eureka  Sandstone  Co.  v.  Pierce 
County,  8  Wash.  236. 

2.  School  Districts  Exempt.  —  Clark  v.  Mobile 
School  Com'rs,  36  Ala.  621;  Skelly  v.  West- 
minster School  Dist.,  103  Cal.  652;  Board  of 
Education  v.  Blake,  (Cal.  1894)  38  Pac.  Rep. 
537;  Hightower  v.  Slaton,  54  Ga.  108,  21  Am. 
Rep.  273;  Born  v.  Williams,  81  Ga.  796;  School 
Dist.  No.  4  v.  Gage,  39  Mich.  484,  33  Am.  Rep. 
421;  Dollman  v.  Moore,  70  Miss.  267;  Kein  v. 
School  Dist.,  42  Mo.  App  460;  Chamberlain 
v.  Watters,  10  Utah  298.  See  also  Millison  v. 
Fisk,  43  111.  112;  Bivens  v.  Harper,  59  111.  21. 

3.  District  of  Columbia. — Columbia  Brick  Co. 
v.  District  of  Columbia,  1  App.  Cas.  (D.  C.) 
351;  Brown  v.  Finley,  3  MacArthur  (D.  C.) 
77;  Pottier,  etc.,  Mfg.  Co.  v.  Taylor,  3  Mac- 
Arthur  (D.  C.)  4.  See  also  Derr  v.  Lubey,  I 
MacArthur  (D.  C.)  187. 

4.  Corporations  May  Waive  Exemption,— Skelly 
v.  Westminster  School  Dist.,  103  Cal  652;  Las 
Animas  County  v.  Bond,  3  Colo.  411;  Stermer 
v.  La  Plata  County,  5  Colo,  App.  379;  Des 
Moines  County  v.  Hinkley,  62  Iowa  637;  Jenks 
v.  Osceola  Tp.,  45  Iowa  556;  Clapp  v.  Walker, 
25  Iowa  315;  Dollman  v.  Moore,  70  Miss.  267; 
Baird  v.  Rogers,  95  Tenn.  492. 

What  Constitutes  Waiver. — Where  a  munici- 
pality against  which  as  garnishee  a  decree  has 
been  rendered  in  an  attachment  suit  in 
chancery  against  a  nonresident  fails  to  object 
that  it  is  not  subject  to  garnishment,  the  ob- 
jection, not  being  jurisdictional,  cannot  be 
made  by  the  defendant  in  the  attachment  on 
appeal.    Dollman  v.  Moore,  70  Miss.  267. 

In  Stermer  v.  La  Plata  County,  5  Colo.  App. 
379,  it  was  held  that  the  fact  that  a  county 
clerk  answered  interrogatories  accompanying 
the  writ,  but  in  so  doing  acted  in  the  character 
of  a  witness  merely  and  did  not  represent  the 
county,  did  not  constitute  a  waiver  by  the 
county  of  its  exemption  from  liability  to  be 
summoned  as  garnishee. 

Answer  Admitting  Indebtedness,  Issue  and 
Trial  as  to  Amount  Thereof. — If  a  municipal 
corporation,  after  being  garnished,  instead  of 
pleading  its  exemption  files  its  answer  admit- 
ting indebtedness  to  the  defendant  in  a  cer- 
tain sum,  but  denying  any  indebtedness  tc  a 
greater  amount,  upon  which  answer  issue  is 
taken  by  the  plaintiff  and  a  trial  had  upon  its 
merits,  resulting  in  a  verdict  for  the  plaintiff, 
under  which  a  new  trial  is  granted,  the  cor- 
poration cannot,  by  instruction  to  the  jury  on 
the  second  trial,  for  the  first  time,  in  that 
manner  insist  upon  its  statutory  exemption 
from  garnishment.  Clapp  v.  Walker,  25  Iowa 
315- 

Answer  Alone  Does  Not  Constitute  Waiver.  — 

But  where  a  municipal  corporation,  at  the 
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the  benefit  of  the  person  whose  debt  is  garnished,  and  cannot  be  waived  with- 
out his  consent ; 1  and  again  in  other  jurisdictions  it  is  held  that  the  exemp- 
tion is  granted  from  public  necessity  and  for  the  public  good,  and  that  it 
cannot  be  waived  by  either  party.2 

(4)  Officers  of  Public  Corporations.  —  In  jurisdictions  in  which  municipal 
and  other  public  corporations  are  exempt  from  liability  to  being  'summoned 
as  garnishees,  the  effect  of  such  rule  cannot  be  indirectly  abrogated  by  sum- 
moning the  officers  of  such  corporations  in  case  they  hold  in  their  official 
character  money  payable  to  or  property  deliverable  to  citizens.3 

(5)  Statutory  Changes.  —  The  rule  which  prevailed  in  some  jurisdictions  in 
regard  to  the  liability  or  nonliability  of  municipal  or  other  public  corporations 
to  be  summoned  as  garnishees,  in  the  absence  of  statutory  enactments  in 
regard  thereto,  has  been  modified  by  express  statutory  enactments  either 
exempting  *  or  subjecting  such  corporations  to  liability  to  be  summoned  as 
garnishees.5 

8.  National  and  State  Governments  and  Their  Officials.  —  One  of  the  preroga- 
tives of  sovereignty  is  that  of  freedom  from  suit  at  the  instance  of  citizens 
without  the  consent  of  the  sovereignty,  and  as  neither  the  federal  government 
nor  the  governments  of  the  several  states  are  bound  by  general  words  in  a  statute 
which  would  trench  on  their  respective  prerogatives,  it  follows,  irrespective  of 
whether  garnishment  be  deemed  a  suit  or  not,  from  the  inability  of  the  defend- 
ant to  sue  upon  such  indebtedness,  that  under  statutes  providing  generally  for 
summoning  as  garnishees  "persons"  or  "  corporations  "  indebted,  etc.,  to  the 
defendant,  neither  the  federal  government  nor  that  of  a  state  can  be  summoned 
as  garnishee.6 


same  term  at  which  its  answer  in  the  garnish- 
ment proceeding  made  before  a  commissioner 
was  reported  to  the  court,  raised  the  question 
of  its  right  to  exemption  under  the  law,  it  was 
held  that  such  claim  was  in  time  and  had  not 
been  waived.  Jenks  v.  Osceola  Tp.,  45  Iowa 
554.  See  also  Des  Moines  County  v.  Hinkley, 
62  Iowa  637. 

Appearance  and  Submission  to  Liability.  —  In 
Las  Animas  County  v.  Bond,  3  Colo.  411,  it 
was  held  that  the  exemption  could  be  waived 
by  appearance  and  submission  to  liability. 

1.  Rule  that  Corporation  Cannot  Waive  Exemp- 
tion Without  Consent  of  Defendant.  —  Born  v. 
Williams,  81  Ga.  796;  School  Dist.  No.  4  v. 
Gage,  39  Mich.  484,  33  Am.  Rep.  421. 

In  Dallas  v.  Western  Electric  Co.,  83  Tex. 
243,  it  was  held  that  the  exemption  in  the 
charter  of  the  city  of  Dallas,  which  provides 
that  the  city  shall  not  be  liable  to  garnishment 
on  account  of  any  debt  it  may  owe  or  funds  it 
may  have  on  hand  due  any  person,  inures  to 
the  benefit  of  the  sureties  upon  a  bond  given 
by  the  defendant  to  dissolve  a  garnishment, 
wherein  the  city  was  summoned  as  garnishee, 
and,  therefore,  that  no  judgment  could  be  ren- 
dered against  such  bondsmen  on  account  of 
any  indebtedness 'owing  from  the  city  to  the 
defendant. 

2.  Exemption  Cannot  Be  Waived.  —  Porter, 
etc.,  Hardware  Co.  v.  Perdue,  105  Ala.  293,  53 
Am.  St.  Rep.  124,  citing  8  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  1135;  McLellan  v.  Young, 
54  Ga.  399,  21  Am.  Rep.  276;  Ottawa  First 
Nat.  Bank  v.  Ottawa,  43  Kan.  294;  Van  Cott 
v.  Pratt,  11  Utah  209,  citing  8  Am.  and  Eng. 
Encyc.  of  Law  (isted.)  1135.  See  also  South- 
western State  Bank  v.  Americus,  92  Ga.  361. 

3.  Officers  of  Public  Corporations.  —  Brown  v. 
Finley,  3  MacArthur  (D.  C.)  77;  Pottier,  etc., 
Mfg.  Co.  v,  Taylor.  3  MacArthur  (D.  C.)  4; 


Connolly  v.  Thurber  Whyland  Co.,  92  Ga.  651; 
Smith  v.  Finlen,  23  111.  App.  156;  Triebel  v. 
Colburn,  64  111.  376;  Smith  v.  Woolsey,  22  111. 
App.  185;  Fast  v.  Wolf,  38  111.  App.  27;  Wal- 
lace v.  Lawyer,  54  Ind.  501,  23  Am.  Rep.  661; 
Baltimore  v.  Root,  8  Md.  95,  63  Am.  Dec.  692; 
Merrell  v.  Campbell,  49  Wis.  535,  35  Am. 
Rep.  785. 

4.  Statutes  Exempting  Municipal  Corporations 
from  Garnishment.  —  School  Dist.  No.  4  v.  Gage, 
39  Mich.  485,  33  Am.  Rep.  421 ;  Kein  v.  School 
Dist.,  42  Mo.  App.  460;  Van  Cott  v.  Pratt,  II 
Utah  209;  Dallas  v.  Western  Electric  Co.,  83 
Tex.  243. 

The  statutory  provision  in  Iowa  (Code  1873, 
§  2976;  Code  1897,  §  3936)  that  a  municipal  cor- 
poration shall  not  be  subjected  to  garnishment 
applies  to  all  cases  and  withoutcondition,  and 
is  not  dependent  upon  whether  such  exemp- 
tion is  necessary  to  protect  them  against  em- 
barrassment in  the  execution  of  their  political, 
civil,  or  corporate  duties.  Jenks  v.  Osceola 
Tp.,  45  Iowa  554. 

Exemption  Contained  in  City  Charter  —  Consti- 
tutionality.—  In  Dallas  v.  Western  Electric  Co., 
83  Tex.  243,  it  was  held  that  the  provision  in 
the  charter  of  the  city  of  Dallas  that  it  shall 
not  be  liable  to  garnishment  on  account  of  any 
debt  it  may  owe  or  funds  it  may  have  on  hand 
due  any  person  is  constitutional. 

5.  Statute  Subjecting  Municipal  Corporations  to 
Garnishment. —  Denver  v.  Brown,  11  Colo.  337; 
Sauer  v.  Nevada ville,  14  Colo.  54. 

The  Alabama  statute  of  1866  subjected 
municipal  corporations  to  liability  to  be  sum- 
moned as  garnishees  at  the  suit  of  judgment 
creditors.  Montgomery  v.  Van  Dorn,  41  Ala. 
505.  This  statute  was  repealed  by  Act  of  1868, 
Pamph.  Acts  1868,  p.  31. 

6.  Federal  and  State  Governments  —  Arkansas, 
—  McMeekin  v.  State,  9  Ark.  553. 
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Government  Officials.  —  And  as  the  possession  of  an  officer  of  any  government 
is  deemed  in  law  to  be  that  of  the  government  itself,  the  exemption  of  the 
government  from  liability  to  be  summoned  as  garnishee  cannot  be  avoided  by 
summoning  as  garnishee  a  government  official,  such  as  a  treasurer  or  other  offi- 
cer, through  whom  the  payment  of  the  government  creditors  is  usually  made1 

9.  Nonresidents  —  a.  INDIVIDUALS. —  Under  statutes  providing  generally 
for  summoning  as  garnishees  persons  indebted  to  the  defendant,  or  having  in 
their  possession  property  belonging  to  him,  it  has  been  held  that  nonresidents 
were  exempt  from  liability  to  be  so  summoned,  though  found  temporarily 
within  the  state,2  and  in  some  jurisdictions  the  statutes  have  expressly  pro- 
vided that  only  residents  of  the  state  shall  be  so  summoned.3    On  the  other 


Georgia. — Dotterer  v.  Bowe,  84  Ga.  769; 
Wilson  v.  Louisiana  Bank,  55  Ga.  98. 

Kentucky. — Tracy  v.  Hornbuckle,  8  Bush 
(Ky.)  336;  Divine  v.  Harvie,  7  T.  B.  Mon. 
(Kv.)  440,  18  Am.  Dec.  194,  distinguishing 
Rodman  v.  Musselman,  12  Bush  (Ky.)  354,  23 
Am.  Rep.  724. 

Louisiana. — Wild  v.  Ferguson,  23  La.  Ann. 
752. 

Massachusetts.  —  Dewey  v.  Garvey,  130 
Mass.  87. 

Neta  Jersey.  —  Lodor  v.  Baker,  39  N.  J.  L.  49. 

1.  Government  Officials  —  United  Slates.  — 
Providence,  etc.,  Steamship  Co.  v.  Virginia 
F.  &  M.  Ins.  Co.,  11  Fed.  Rep.  284;  Averill  v. 
Tucker,  2  Cranch  (C.  C.)  544;  Buchanan  v. 
Alexander,  4  How.  (U.  S.)  20;  Gilbert  v.  Lynch, 
17  Blatchf.  (U.  S.)  404. 

Connecticut.  —  Stillman  v.  Isham,  11  Conn. 
124;  Spalding  v.  Imlay,  1  Root  (Conn.)  551. 

Georgia.  —  Wilson  v.  Louisiana  Bank,  55  Ga. 
98;  O'Neill  v.  Sewell,  85  Ga.  481;  Dobbins  v. 
Orange,  etc.,  R.  Co.,  37  Ga.  240. 

Kentucky.  —  Tracy  v.  Hornbuckle,  8  Bush 
(Ky.)  336;  Divine  v.  Harvie,  7  T.  B.  Mon. 
(Ky.)  440,  18  Am.  Dec.  194;  Rodman  v. 
Musselman,  12  Bush  (Ky.)  354,  23  Am.  Rep. 
724;  Allen  v.  Russell,  78  Ky.  105. 

Louisiana.  —  Mechanics',  etc.,  Bank  v. 
Hodge,  3  Rob.  (La.)  373;  Wildz>.  Ferguson,  23 
La.  Ann.  752. 

Maryland.  —  Wilson  v.  Ridgely,  46  Md.  235. 

Massachusetts.  —  Dewey  v.  Garvey,  130 
Mass.  86. 

New  Jersey.  —  Shinn  v.  Zimmerman,  23  N. 
J.  L.  150,  55  Am.  Dec.  260;  Lodor  v.  Baker, 
39  N.  J.  L.  49. 

New  York.  —  Waldman  v.  O'Donnell,  (C. 
PI.  Spec.  T.)  57  How.  Pr.  (N.  Y.)  215. 

Pennsylvania.  —  Morrel  v.  State  Bank,  2 
Phila.  (Pa.)  61,  13  Leg.  Int.  (Pa.)  45. 

Tennessee.  —  Pennebaker  v.  Tomlinson,  I 
Tenn.  Ch.  111;  State  Bank  v.  Dibrell,  3  Sneed 
(Tenn.)  379. 

Virginia.  —  Rollo  v.  Andes  Ins.  Co.,  23 
Gratt.  (Va.)  509,  14  Am.  Rep.  147, 

Officers  of  the  National  Home  for  Disabled  Vol- 
unteer Soldiers.  —  Foley  v.  Shriver,  81  Va.  568. 

Collector  of  Customs.  —  Fischer  v.  Daudistal,  9 
Fed.  Rep.  145.  See  also  Peabody  v.  Maguire, 
79  Me.  572. 

United  States  as  Plaintiff.  —  It  is  no  objection 
to  an  attachment  in  a  state  court  in  an  action 
in  which  the  United  States  is  plaintiff  that  the 
property  attached,  being  in  the  possession  of 
an  officer  of  the  United  States,  as  such,  cannot 
be  attached  by  an  officer  of  the  state  court 
without  an  Act  of  Congress  authorizing  it,  for 


this  rule  is  established  solely  in  the  interest  of 
the  United  States,  and  does  not  apply  when  the 
government  is  itself  the  attaching  creditor. 
U.  S.  v,  Murdock,  18  La.  Ann.  305,  89  Am. 
Dec.  651. 

Superintendent  of  Railroad  Operated  by  State. 

■ —  Dobbins  v.  Orange,  etc.,  R.  Co.,  37  Ga.  240. 

Trustees  of  State  Asylum.  —  O'Neill  v.  Sewell. 
85  Ga.  481. 

And  in  Dewey  v.  Gervey,  130  Mass.  86,  it 
was  held  that  a  lunatic  hospital  which  was  un- 
der the  control  and  government  of  the  state 
could  not  be  charged  as  trustee  of  a  person  to 
whom  it  was  indebted  for  personal  services. 

Officers  of  De  Facto  Government.  —  The  rule 
stated  in  the  text  applies  equally  to  officers  of 
a  government  de  jure  and  officers  of  a  de  facto 
government.  Wilson  v.  Louisiana  Bank,  55 
Ga.  98. 

2.  Nonresidents  Not  Liable  to  Be  Summoned  as 
Garnishees.  —  Green  v.  Farmers',  etc.,  Bank,  25 
Conn.  452;  Hart  v.  Anthony,  15  Pick.  (Mass.) 
445;  Ray  v.  Underwood,  3  Pick.  (Mass.)  302; 
Nye  v.  Liscombe,  21  Pick.  (Mass.)  265 ;  Cronin 
v.  Foster,  13  R.  I.  J96.  See  also  Tingley  v. 
Bateman,  10  Mass.  343. 

Business  Requiring  Nonresident's  Presence  in 
State.  —  In  Peters  v.  Rogers,  5  Mason  (U.  S.) 
555.  it  was  held  that  a  citizen  of  Maine,  hav- 
ing his  home  and  inhabitancy  there,  was  not 
liable  to  be  sued  as  trustee  of  a  citizen  of 
Maine,  in  the  courts  of  Massachusetts,  under 
the  trustee  attachment  process  (Act  of  1794, 
c.  65),  notwithstanding  his  business  in  the 
coasting  trade  compelled  him  to  pass  about 
half  his  time  in  Massachusetts. 

Partnership  Having  Nonresident  Member.  — 
The  rule  that  a  nonresident  cannot  be  sum- 
moned as  a  trustee  does  not  apply  to  the  case 
of  a  partnership  doing  business  within  the 
state  but  having  a  nonresident  partner. 
Parker  v.  Danforth,  16  Mass.  299.  See  also 
Peck  v.  Barnum,  24  Vt.  75. 

Custom  of  London.  —  By  the  custom  of  London 
no  person  could  be  summoned  as  trustee  or 
garnishee  unless  he  resided  within  the  juris- 
diction of  the  court.  Tamm  v.  Williams,  2 
Chit.  Rep.  438,  18  E.  C.  L.  392;  Crosby  v. 
Hetherington,  4  M.  &  G.  933,  43  E.  C.  L.  480- 
Day  v.  Paupierre,  7  Dowl.  &  L.  12;  Lancashire 
Ins.  Co.  v.  Corbett,  62  111.  App.  236;  Tingley  v. 
Bateman,  10  Mass.  343;  Cronin  v.  Foster,  13 
R.  I.  196. 

3.  Statutory  Exemption.  —  Rindge  v.  Green, 
52  Vt.  204;  Eoardman  v.  Bickford,  2  Aik.  (Vt.) 
345;  Baxter  v.  Vincent,  6  Vt.  614;  Craig  v. 
Gunn,  67  Vt.  92. 

Debts  Owing  from  Partnership  Some  Members  of 
815  Volume  XIV. 


Who  May  Be  Summoned 


GARNISHMENT. 


as  Garnishee, 


hand,  there  are  statutes  which  expressly  provide  that  nonresidents  may  be 
summoned  as  garnishees,1  and  by  the  weight  of  authority  it  seems  that  the 
mere  fact  that  a  person  is  a  nonresident  does  not  exempt  him  from  liability  to 
be  so  summoned  2  when  the  question  is  not  affected  by  the  situs  of  the  res 
sought  to  be  reached  by  the  process.3 

b.  Foreign  Corporations  — (i)  In  General.  —  In  the  absence  of  any 
statutory  provisions  expressly  or  impliedly  rendering  foreign  corporations 
liable  to  be  summoned  as  garnishees,  it  is  generally  held,  by  analogy  to  the 
rule  that  individual  nonresidents  are  exempt,  or  by  application  of  the  rule  of 
the  common  law  that  a  corporation  can  be  sued  only  in  the  jurisdiction  of  its 
habitat,  that  foreign  corporations  are  not  subject  to  garnishment  process.4 

(2)  Corporations  Doing  Business  in  State.  —  Owing  to  the  growth  of  cor- 
porations and  the  transaction  of  their  business  in  jurisdictions  other  than  those 
in  which  they  were  incorporated,  there  are  statutes  in  practically  all  juris- 
dictions which  authorize  the  service  of  process  upon  certain  officers  or  agents 
of  foreign  corporations,  and  a  foreign  corporation  transacting  business  in  a  juris- 


Which  Are  Nonresidents.  —  In  Peck  v.  Barnum, 
24  Vt.  75,  it  was  held  that  a  debt  due  from  a 
partnership,  a  part  of  whose  members  resided 
in  that  state  and  part  in  another,  could  be  at- 
tached by  trustee  process,  in  case  the  partner- 
ship was  formed  and  the  business  of  the  firm 
was  transacted  and  the  partnership  debt  was 
payable  in  that  state. 

Who  Are  Nonresidents.  —  A  person  who  comes 
into  the  stale  temporarily,  as  for  the  purpose 
of  removing  timber,  living  in  a  logging  camp 
while  so  engaged,  is  held  not  to  become  a 
resident  of  the  state  so  as  to  be  liable  to  be 
charged  in  trustee  process.  Rindge  v.  Green, 
52  Vt.  204.  See  also  Boardman  v.  Bickford, 
2  Aik.  (Vt.)  345. 

Waiver  of  Exemption.  —  In  Rindge  v.  Green, 
52  Vt.  204,  under  the  Vermont  statutes  provid- 
ing for  summoning  as  trustees  only  persons 
residing  within  the  state,  it  was  held  that 
where  a  nonresident  is  summoned  as  trustee 
he  will  be  discharged  whenever  the  fact  is 
brought  to  the  attention  of  the  court.  The 
objection  of  nonresidence  is  not  personal  to 
the  trustee  and  cannot  be  waived. 

1.  Statutory  Provisions  for  Summoning  Nonresi- 
dents as  Garnishees.  —  Tbfe  Maine  statute  pro- 
vides that  any  person  summoned  as  trustee 
may  be  adjudged  trustee  by  the  court,  though 
he  is  not  then  and  never  has  been  an  inhab- 
itant of  the  state,  and  the  writ  may  be  made 
returnable  in  the  county  in  which  either  the 
plaintiff  or  the  principal  defendant  resides. 
Rev.  Stat.  Me.  (1883),  c.  86,  §  13;  Lovejoy  v. 
Albee,  33  Me.  414,  54  Am.  Dec.  630.  See  also 
Columbus  Ins.  Co.  v.  Eaton,  35  Me.  391. 

In  Massachusetts  it  is  provided  that  nonresi- 
dents having  a  usual  place  of  business  in  the 
state  may  be  summoned  as  trustees.  National 
Bank  of  Commerce  v.  Huntington,  129  Mass. 
444;  Allen  v.  Wright,  134  Mass.  347;  Rhodes 
v.  Salem  Turnpike,  etc.,  Corp.,  98  Mass.  95; 
Barre  First  Nat.  Bank  v.  Hingham  Mfg.  Co., 
127  Mass.  563;  Pub.  Stat.  Mass.  (1882),  c.  183, 
§  I.  Compare  the  statutes  in  other  jurisdic- 
tions. 

2.  Rule  that  Nonresidents  Are  Not  Exempt  — ■ 

Georgia.  —  Molyneux  v.  Seymour,  30  Ga.  440, 
76  Am.  Dec.  662. 

Louisiana.  —  Marqueze  v.  Leblanc,  29  La. 
Ann.  194. 


Mississippi.  —  Bush  v.  Nance,  6r  Miss.  237. 
Nebraska.  —  Northfield   Knife  Co.  v.  Shap- 
leigh,  24  Neb.  635,  8  Am.  St.  Rep.  224. 

New  Hampshire.  —  Young  v.  Ross,  31  N.  H. 
2oi ;  Lawrence  v.  Smith,  45  N.  H.  533,  86  Am. 
Dec.  183;  Smith  v.  Boston,  etc.,  R.  Co.,  33  N. 
H.  342;  Jones  v.  Winchester,  6  N.  H.  497; 
Sawyer  v.  Thompson,  24  N.  H.  510. 

Pennsylvania.  —  Morgan  v.  Neville,  74  Pa. 
St.  52. 

Wisconsin.  —  Commercial  Nat.  Bank  v.  Chi- 
cago, etc.,  R.  Co.,  45  Wis.  179. 

3.  See  supra,  this  title.  Property  Subject  to 
Garnishment —  Garnishment  of  Credits  or  Prop- 
erty as  A  ffected  by  Situs. 

4.  Foreign  Corporations  Not  Summonable  as 
Trustees  —  Alabama.  —  Louisville,  etc.,  R.  Co. 
v.  Dooley,  78  Ala.  524. 

Georgia.  —  Schmidlapp  v.  La  Confiance  Insv 
Co.,  71  Ga.  246. 

Massachusetts.  — Gold  v.  Housatonic  R.  Co., 
1  Gray  (Mass.)424;  Danforth  v.  Penny,  3  Met. 
(Mass.)  564;  Larkin  v.  Wilson,  106  Mass.  120. 

Pennsylvania.  —  Barron  v.  Morrison,  2  T.  & 
H.  Pr.  (Pa.)  826. 

Rhode  Island.  —  Taft  v.  Mills,  5  R.  I.  393. 
Vermont.  —  Craig  v.  Gunn,  67  Vt.  92;  Towle 
v.  Wilder,  57  Vt.  622. 

A  foreign  insurance  company  had  no  agency 
in  Georgia,  and  did  no  business  there.  An 
agent  lived  there,  and  there  audited  and  ap- 
proved, and  sometimes  paid,  claims  growing 
out  of  business  in  adjacent  states  where  ihe 
company  took  risks.  It  was  held  that  the 
Georgia  courts  had  no  jurisdiction  of  the  com- 
pany, and  a  garnishment  could  not  be  served 
on  the  agent  in  Georgia.  Schmidlapp  v.  La 
Confiance  Ins.  Co.,  71  Ga.  246. 

Failure  of  Statute  to  Provide  for  Service  of  Pro- 
cess on  Foreign  Corporation.  —  In  Milwaukee 
Bridge,  etc.,  Works  v.  Breevoort,  73  Mich. 
155.  it  was  held  that  a  foreign  corporation 
could  not  be  summoned  as  garnishee,  though 
the  statute  (How.  Annot.  Stat.  Mich.  1882, 
§  8086)  permitted  the  summoning  as  garnishee 
of  both  foreign  and  domestic  corporations,  as 
no  provision  was  made  by  the  statutes  for  anv 
service  of  a  writ  of  garnishment  upon  a  for- 
eign corporation.  The  provision  as  to  the 
service  of  writs  for  commencement  of  an  ac- 
tion against  foreign  corporations  did  not  apply, 
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diction  in  which  such  statutes  .exist,  impliedly  submits  itself  to  the  jurisdiction 
of  the  courts  therein,  and  may  be  summoned  as  garnishee  1  if  corporations 
and  nonresident  individuals  are  liable  to  be  so  summoned. 

(3)  Interstate  Corporations.  —  Corporations  acting  under  charters  from  sev- 
eral states  are  to  be  deemed  corporations  of  each  of  the  several  states,  and  are 
liable  to  be  summoned  as  garnishees  in  any  of  such  states.8 

(4)  Corporations  hicorporated  by  Federal  Government.  —  It  has  also  been 
held  that  corporations  incorporated  by  the  federal  government  are  to  be 
deemed  domestic  corporations  of  the  several  states  in  which  they  transact 
business,  so  as  to  be  liable  to  be  summoned  as  garnishees  in  any  of  such  states.8 

10.  Persons  Holding  as  Agents  of  the  Law  —  a.  In  General.  —  The  general 
rule  that  persons  holding  property  as  agents  of  the  law  cannot  be  summoned 
as  garnishees  in  regard  thereto  has  been  often  asserted.  As  regards  officers  of 
the  court,  the  property  is  in  custodia  legis,  and  to  permit  persons  to  summon 
them  as  garnishees  might  totally  defeat  the  purpose  for  which  the  property  is 
held.  Besides,  it  is  contrary  to  public  policy  to  permit  public  officers  to  be 
subjected  to  the  embarrassment,  delay,  and  expense  incident  to  such  process, 
and  the  authorities  are  practically  uniform  in  holding  that  general  statutes 
providing  for  summoning  as  garnishees  persons  indebted  to  or  having  posses- 
sion of  property  belonging  to  the  defendant  do  not  authorize  the  summoning 
as  such  of  persons  holding  property  as  agents  of  the  law.4 


nor  did  the  provisions  as  to  the  service  of  a 
writ  of  garnishment  on  a  domestic  corpora- 
tion. See  also  Ettelsohn  v.  Fireman's  Fund 
Ins.  Co.,  64  Mich.  331. 

1.  Foreign  Corporations  Doing  Business  in  State 
—  United  States.  —  Rainey  v.  Maas,  51  Fed. 
Rep.  580. 

Georgia.  —  Selma,  etc.,  R.  Co.  v.  Tyson,  48 
Ga.  351.  See  also  Daniels  v.  Meinhard,  53  Ga. 
359- 

Illinois.  —  Hannibal,  etc.,  R.  Co.  v.  Crane, 
102  111.  249,  40  Am.  Rep.  581;  Mineral  Point 
R.  Co.  v.  Keep,  22  111.  9,  74  Am.  Dec.  124; 
Midland  Pac.  R.  Co.  v.  McDermid,  91  111.  170; 
Peoria  Ins.  Co.  v.  Warner,  28  111.  429;  Roche 
v.  Rhode  Island  Ins.  Assoc.,  2  111.  App. 
360;  Mineral  Point  R.  Co.  v.  Barron,  83  111. 
367;  Missouri  Pac.  R.  Co.  v.  Flannigan,  47 
111.  App.  322;  Glover  v.  Wells,  40  111.  App.  350; 
Henderson  v.  Schaas,  35  111.  App.  155;  Wa- 
bash R.  Co.  v.  Dougan,  142  111.  248,  34  Am. 
St.  Rep.  74. 

Iowa.  —  Mooney  v.  Union  Pac.  R.  Co.,  60 
Iowa  346;  German  Bank  v.  American  F.  Ins. 
Co.,  83  Iowa  491,  32  Am.  St.  Rep.  316. 

Kansas.  —  Burlington,  etc.,  R.  Co.  v. 
Thompson,  31  Kan.  180,  47  Am.  Rep.  497. 

Maine.  —  Cousens  v.  Lovejoy,  81  Me.  467. 

Maryland.  —  Myer  v.  Liverpool,  etc.,  Ins. 
Co.,  40  Md.  595. 

Massachusetts.  —  National  Bank  of  Com- 
merce v.  Huntington,  129  Mass.  444;  Barre 
First  Nat.  Bank  v.  Hingham  Mfg.  Co.,  127 
Mass.  567;  Rhodes  v.  Salem  Turnpike,  etc., 
Corp.,  9S  Mass.  95. 

Michigan.  —  Detroit  First  Nat.  Bank  v. 
Burch,  80  Mich.  242. 

Missouri.  —  McAllister  v.  Pennsylvania  Ins. 
Co.,  28  Mo.  214. 

New  Jersey.  —  National  F.  Ins.  Co.  v.  Cham- 
bers, 53  N.  J.  Eq.  468. 

Ohio.  —  Pennsylvania  R.  Co.  v.  Peoples,  31 
Ohio  St.  537. 

Pennsylvania.  — Jones  v.  New  York,  etc.,  R. 
Co.,  1  Grant  Cas.  (Pa.)  457;  Fithian  v.  New 
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York,  etc.,  R.  Co.,  31  Pa.  St.  114;  Barr  v. 
King,  96  Pa.  St.  485;  Darlington  v.  Rogers, 
13  Phila.  (Pa.)  102,  36  Leg.  Int.  (Pa.)  115; 
Datz  v.  Chambers,  14  Pa.  Co.  Ct.  643. 

Rhode  Island.  —  Moshasuck  Felt  Mill  v. 
Blanding,  17  R.  I.  297. 

Vermont.  —  Weed  Sewing  Mach.  Co.  v. 
Boutelle,  56  Vt.  570,  48  Am.  Rep.  821. 

Washington.  —  Dittenhoefer  v.  Coeur  d'Alene 
Clothing  Co.,  4  Wash.  519;  Neufelder  v.  Ger- 
man American  Ins.  Co.,  6  Wash.  336,  36  Am. 
St.  Rep.  166,  citing  8  Am.  and  Eng.  Encyc.  OF 
Law  (1st  ed.)  1131. 

Wisconsin.  —  Brauser  v.  New  England  F. 
Ins.  Co.,  21  Wis.  506. 

Compare  Douglass  v.  Phenix  Ins.  Co.,  138  N. 
Y.  209,  34  Am.  St.  Rep.  448;  Alabama  G.  S. 
R.  Co.  v.  Chumley,  92  Ala.  317. 

Corporations  "  Within  This  State."  —  In  Libbey 
v.  Hodgdon,  9  N.  H.  394,  it  was  held,  under  a 
statute  providing  for  summoning  as  trustee 
any  corporation  "  within  "  the  state,  that  a 
foreign  corporation  doing  business  within  the 
state  could  be  so  summoned. 

Extraterritorial  Force  of  Exemption  from  Gar- 
nishment.—  In  Detroit  First  Nat.  Bank  v. 
Burch,  80  Mich.  242,  it  was  held  that  the  fact 
that  a  foreign  corporation  doing  business 
within  the  state  was  exempt  by  the  statute  of 
the  state  of  its  creation  from  liability  to  be 
summoned  as  garnishee,  did  not  exempt  it 
therefrom  in  Michigan. 

2.  Interstate  Corporations.  —  Smith  v.  Boston, 
etc.,  R.  Co.,  33  N.  H.  337;  Mobile,  etc.,  R.  Co. 
v.  Barnhill,  91  Tenn.  395,  30  Am.  St.  Rep.  889; 
Holland  v.  Mobile,  etc.,  R.  Co.,  16  Lea  (Tenn.) 
414;  Baltimore,  etc.,  R.  Co.  v.  Gallahue,  12 
Gratt.  (Va.)  655,  65  Am.  Dec.  254. 

3.  Corporations  Incorporated  by  Federal  Govern- 
ment. —  Losee  v.  McCarty,  5  Utah  528; 
Mooney  v.  Union  Pac.  R.  Co.,  60  Iowa  346. 

4.  Persons  Holding  as  Agents  of  the  Law  — 
Alabama.  —  Warren  v.  Matthews,  96  Ala.  183. 

California.  —  Adams  v.  Haskell,  6  Cal.  113, 
65  Am.  Dec.  491. 
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Limitation  of  Rule.  —  If,  however,  the  relation  of  the  officer  is  so  changed  that 
the  official  obligation  has  become  a  personal  liability,  then  he  is  subject  to  be 
summoned  in  respect  thereto  in  his  individual  capacity.1 

statutory  Change.  — ■  In  many  of  the  states  the  rule  as  to  some  officers  has  been 
changed  by  statute.2 


Connecticut. — Stillman  v.  Isham,  ri  Conn. 
128;  Spalding  v.  Imlay,  1  Root  (Conn.)  551. 

Florida.  —  Post  v.  Love,  19  Fla.  634. 

Georgia.  —  Connolly  v.  Thurber  Whyland 
Co.,  92  Ga.  651. 

Illinois.  —  Lightner  v.  Steinagel,  33  111.  512, 
85  Am.  Dec.  295;  Millison  v.  Fisk,  43  111.  112; 
Weaver  v.  Davis,  47  111.  235;  Triebel  v.  Col- 
burn,  64  111.  376;  Michigan  Cent.  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  1  111.  App.  399;  Vier- 
heller  v.  Brutto,  6  III.  App.  95;  Bartell  v. 
Bauman,  12  111.  App.  450;  Fast  v.  Wolf,  38  111. 
App.  27;  Reddick  v.  Smith,  4  111.  451;  Smith 
v.  Woolsey,  22  111.  App.  185. 

Indiana.  —  Wallace  v.  Lawyer,  54  Ind.  501, 
23  Am.  Rep.  661. 

Maryland.  —  Baltimore  v.  Root,  8  Md.  95,  63 
Am.  Dec.  692. 

Massachusetts.  — Chealy  v.  Brewer,  7  Mass. 
259;  Train  v.  Herrick,  4  Gray  (Mass.)  534; 
Wilder  v.  Bailey,  3  Mass.  289;  Brooks  v. 
Cook,  8  Mass.  246;  Colby  v.  Coates,  6  Cush. 
(Mass.)  558. 

Missouri.  —  Richards  v.  Griggs,  16  Mo.  416, 
57  Am.  Dec.  240;  Curling  v.  Hyde,  10  Mo.  375; 
Marvin  v.  Hawley,  9  Mo.  382,  43  Am.  Dec. 
547- 

Oregon.  —  Harrington  v.  La  Rocque,  13  Ore- 
gon 344. 

Pennsylvania.  —  Shewell  v.  Keen,  2  Whart. 
(Pa.)  332,  30  Am.  Dec.  266;  Chester  Bank  v. 
Ralston,  7  Pa.  St.  482;  Bulkley  v.  Eckert,  3 
Pa.  St.  368;  Pierson  v.  M'Cormick,  1  Clark 
(Pa.)  260,  2  Pa.  L.  J.  201;  Raub  v.  Seaman,  2 
Luz.  Leg.  Obs.  (Pa.)  221. 

Rhode  Island. — Conway  v.  Armington,  11 
R.  I.  116. 

South  Carolina.  —  Blair  v.  Cantey,  2  Spears 
L.  (S.  Car.)  34,  42  Am.  Dec.  360:  Bowden  v. 
Schatzell,  Bailey  Eq.  (S.  Car.)  360,  23  Am. 
Dec.  170. 

Tennessee.  —  Pennebaker  v.  Tomlinson,  I 
Tenn.  Ch.  117. 

Texas.  —  Pace  v.  Smith,  57  Tex.  555;  Curtis 
v.  Ford,  78  Tex.  262. 

Virginia.  —  Rollo  v.  Andes  Ins.  Co.,  23 
Gratt.  (Va.)  509,  14  Am.  Rep.  147. 

See  the  observations  of  Love,  J.,  in  In  re 
Cunningham,  19  Nat.  Bankr.  Reg.  276. 

Who  Are  Public  Officers.  —  In  Pierson  v. 
M'Cormick,  I  Clark  (Pa.)  260,  2  Pa.  L.  J.  201, 
Bell,  P.  J.,  said  :  "  Officers  are  public  or  pri- 
vate. Every  man  is  a  public  officer  who  hath 
any  duty  to  perform  concerning  the  public; 
and  he  is  not  the  less  of  a  public  officer  when 
his  authority  is  confined  to  narrow  limits;  be- 
cause it  is  the  duty  and  the  nature  of  that 
duty  which  makes  him  a  pubic  officer,  and 
not  the  extent  of  his  authority." 

The  Treasurer  of  a  Board  of  School  Directors, 
having  in  his  hands  money  to  be  applied  to 
the  payment  of  teachers,  cannot  be  summoned 
as  garnishee  in  respect  thereto.  Bulklev  v. 
Eckert,  3  Pa.  St.  368.  See  also  Millison  v.  Fisk, 
43  111.  112;  Bivens  v.  Harper,  59  111.  21;  Clark 
v.  Great  Barrington,  11  Pick.  (Mass.)  260. 


The  Warden  of  a  State  Prison  Cannot,  after  an- 
other warden  has  been  appointed  in  his  place, 
be  charged  for  the  salary  of  an  inferior  officer 
of  the  prison,  although  it  was  in  his  hands 
when  the  process  was  served  upon  him. 
Train  v.  Herrick,  4  Gray  (Mass.)  534. 

Corporation  Accountable  to  Court  of  Equity.  — 
Where  a  corporation  was  empowered  by  legis- 
lation to  assume  charge  of  a  part  of  the  prop- 
erty and  franchise  of  another  corporation,  and 
was  directed  to  account  to  a  court  of  equity 
for  its  acts,  it  was  held  that  a  creditor  of  the 
corporation,  a  part  of  whose  property  was  thus 
taken  charge  of,  who  had  issued  a  fi.  fa. 
against  its  property,  could  not  enforce  his 
claim  by  process  of  garnishment  against  the 
corf  oration  so  taking  charge.  Swann  v.  Sum- 
mers, 19  W.  Va.  115. 

Redemption  Money.  —  Where  money  has  been 
deposited  in  court  for  the  purpose  of  tender 
and  redemption  of  land  and  to  abide  the  re- 
sult of  suit  brought,  it  is  not  subject  to  gar- 
nishment. Withers  v.  Pemberton,  3  Coldw. 
(Tenn.)  56;  Lightner  v.  Steinagel,  33  111.  512, 
85  Am.  Dec.  292. 

A  county  clerk  is  not  liable  as  garnishee  in 
respect  to  money  received  by  him  in  redemp- 
tion of  land  from  a  tax  sale.  Smith  v.  Finlen, 
23  111.  App.  156. 

Goods  of  Which  One  Is  in  Possession  under  a 
Writ  of  Replevin  against  an  officer  who  held 
them  under  a  levy  cannot  be  reached  by  gar- 
nishee process.  They  are  in  the  custody  of 
the  law,  and  not  subject  to  a  second  seizure 
until  they  are  disposed  of  by  the  court  frum 
which  the  writ  issued.  Nicholson  v.  Mitchell, 
16  111.  App.  647. 

Supervisor  of  Railroad.  —  In  Pierson  v.  M'Cor- 
mick, 1  Clark  (Pa.)  260,  2  Pa.  L.  J.  201,  it  was 
held  that  the  supervisor  of  the  Philadelphia 
and  Columbia  Railroad,  an  officer  under  the 
employ  of  the  state,  and  appointed  by  the 
board  of  canal  commissioners,  could  not  be 
summoned  as  garnishee  in  respect  to  moneys 
in  his  hands  payable  to  an  employee  under 
his  control. 

Inability  of  Creditor  to  Make  His  Claim.  —  A 
fund  in  the  custody  of  the  clerk  of  the  court  is 
not  subject  to  garnishment  although  the  debtor 
is  a  nonresident  and  the  fund  is  the  only  one 
from  which  the  creditor  can  obtain  satisfaction 
of  his  debt.    Curtis  v.  Ford,  78  Tex.  262. 

1.  Liable  When  Obligation  Becomes  Personal. — 
Fitchett  v.  Dolbee,  3  Harr.  (Del.)  267;  Light- 
ner v.  Steinagel,  33  111.  510,  85  Am.  Dec.  295; 
Pierce  v.  Carleton,  12  111.  358,  54  Am.  Dec. 
405;  Weaver  v.  Davis,  47  111.  235;  Watson  v. 
Todd,  5  Mass.  271;  Adams  v.  Barrett,  2  N.  H. 
374;  Harrington  v.  La  Rocque,  13  Oregon  344; 
Hoyt  v.  Christie,  51  Vt.  48. 

2.  Statutory  Provisions.  —  Patterson  v.  Pratt, 
19  Iowa  358. 

The  Alabama  Statute  (Code  1896,  §  2180),  pro- 
vides that  "  money  in  the  hands  of  an  attor- 
ney at  law,  sheriff,  or  other  officer  may  be  gar- 
nished;" and  it  makes  no  difference  whether 
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b.  Particular  Persons  Holding  as  Agents  of  the  Law  —  (i)  Guard- 
ians. —  Guardians  hold  the  estates  in  their  charge  under  authority  of  law,  and 
their  rights,  duties,  and  liabilities  in  relation  to  the  estates  of  their  wards  are 
deemed  inconsistent  with  liability  on  their  part  to  be  summoned  as  garnishees 
at  the  suit  of  creditors  of  their  wards.  It  has  therefore  been  held  that  persons 
holding  this  relation  cannot  be  so  summoned.1 

After  Final  Accounting.  —  After  there  has  been  a  final  accounting  by  the  guard- 
ian and  a  balance  has  been  found  due  from  him  to  his  ward,  it  seems  that  the 
guardian  maybe  summoned  as  garnishee  in  respect  thereto.3 

(2)  Attorneys  at  Law.  — While  an  attorney  at  law  is  an  officer  of  the  court 
before  which  he  practices,  and  may,  by  virtue  of  the  peculiar  power  of  control 
which  every  court  has  over  the  attorneys  practicing  before  it,  be  compejled, 
by  summary  proceedings,  to  pay  over  to  his  client  money  or  property  of  the 
latter  held  by  him,3  yet  his  possession  of  money  or  property  coming  into  his 
hands  in  the  course  of  his  employment  as  an  attorney  is  not  that  of  the  court, 
nor  does  he  hold  as  an  agent  of  the  law  within  the  meaning  of  the  rule  exempt- 
ing such  a  person  from  liability  to  be  summoned  as  garnishee,  but  merely  as  the 
agent  or  representative  of  his  client ;  and  he  is  therefore  subject  to  be  sum- 
moned as  garnishee  at  the  instance  of  creditors  of  his  client,  to  the  same  extent 
as  any  other  agent.4 


money  comes  to  the  officer  in  one  way  or  an- 
other—  whether  paid  to  him  on  execution,  or 
as  the  proceeds  of  judicial  sales,  or  in  compli- 
ance with  a  necessity  to  pay  money  into  court. 
Warren  v.  Matthews,  96  Ala.  183  (decided 
under  the  statute  of  1876,  practically  identical 
in  wording  with  that  quoted).  See  also  the 
statutes  in  other  jurisdictions. 

1.  Guardians.  —  Hanson  v.  Butler,  48  Me.  81; 
Gassetl  v.  Grout,  4  Met.  (Mass.)  486;  Davis  v. 
Drew,  6  N.  H.  399,  25  Am.  Dec.  467;  Cooke 
v.  Second  Universalist  Soc,  7  R.  I.  17;  Vier- 
heller  v.  Brutto,  6  111.  App.  95. 

The  Reason  why  money  in  the  hands  of  a 
guardian  cannot  be  reached  by  garnishment  is 
that  it  is  under  the  control  of  the  court,  and 
to  allow  it  to  be  taken  on  such  process  might 
bring  the  different  tribunals  into  collison. 
Vierheller  v.  Brutto,  6  111.  App.  95. 

Guardian  of  Insane  Persons.  —  In  Davis  v. 
Drew,  6  N.  H.  399,  25  Am.  Dec.  467,  it  was 
held  that  the  guardian  of  an  insane  person 
could  not  be  summoned  as  trustee  at  the  suit 
of  creditors  of  his  ward  before  the  guardian's 
accounts  had  been  adjusted  by  the  judge  of 
probate. 

Purchaser  of  Ward's  Property.  —  In  Homestead 
v.  Loomis,  53  Me.  549.  it  was  held  that  a  per- 
son indebted  for  property  of  the  estate  pur- 
chased of  the  guardian  could  not  be  charged 
as  trustee  of  the  ward,  because  to  do  so  would 
deprive  the  guardian  of  his  rightful  authority 
over  the  ward's  estate. 

Guardian  as  Trustee  of  Purchaser  —  Sale  In- 
valid.—In  Williams  v.  Reed,  5  Pick.  (Mass.) 
480,  one  summoned  as  trustee  in  a  process  of 
foreign  attachment  answered  that  as  guardian 
of  an  infant  he  sold  land  to  the  principal  de- 
fendant, under  a  license  of  court,  but  that  he 
did  not  give  the  bond  nor  take  the  oath  re- 
quired by  law  previous  to  such  sale;  that  part 
of  the  purchase  money  had  been  paid,  and  a 
deed  had  been  executed  and  placed  in  the 
hands  of  a  third  person,  to  be  delivered  when 
the  residue  should  be  paid;  that  the  principal 
defendant,  soon  after  the  sale,  entered  and 
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was  still  in  possession  of  the  land,  and  had 
paid  the  taxes  for  several  years,  but  that  the 
last  tax  had  been  assessed  to  the  respondent 
as  guardian,  he  being  himself  one  of  the  as- 
sessors. It  was  held  that  he  was  chargeable 
as  trustee  for  the  money  which  he  had  re- 
ceived, the  sale  being  invalid. 

2.  After  Final  Accounting.  —  Davis  v.  Drew, 
6  N.  H.  399,  25  Am.  Dec.  467;  Willard  v.  De- 
catur, 59  N.  II.  137. 

3.  See  the  title  Attorney  and  Client,  vol. 
3,  p.  4"- 

4.  Attorney  as  Garnishee  —  Alabama.  —  Mann 
v.  Buford,  3  Ala.  312,  37  Am.  Dec.  691. 

Georgia.  —  Dealing  v.  Charleston  Bank,  6 
Ga.  581, 

Louisiana.  —  White  v.  Bird,  20  La.  Ann.  188, 
96  Am.  Dec.  393;  Shanghnessy  v.  Fogg,  15 
La.  Ann.  330;  Daigle  v.  Bird,  22  La.  Ann.  138. 

Maine.  —  Staples  v.  Staples,  4  Me.  532; 
Ayer  v.  Brown,  77  Me.  195;  Burnell  v.  Weld, 
59  Me.  423. 

Massachusetts.  —  Coburn  v.  Ansart,  3  Mass. 
319;  Thayer  v.  Sherman,  12  Mass.  441;  Cook 
v.  Holbrook,  6  Allen  (Mass.)  573;  Alexander 
v.  Crittenden,  4  Allen  (Mass.)  342. 

New  Hampshire.  —  Narramore  v.  Clark,  63 
N.  H.  166. 

Pennsylvania.  —  Riley  v.  Hirst,  2  Pa.  St.  346. 

But  see  contra,  Johns  v.  Allen,  5  Harr.  (Del.) 
419,  holding  that  money  of  a  client  cannot  be 
attached  in  the  hands  of  his  attorney  in  court. 
The  court  delivered  no  opinion  in  the  case. 
The  counsel,  however,  insisted  that  the  attor- 
ney could  not  be  summoned  as  garnishee  (1) 
because  he  was  a  trustee  for  his  client;  (2)  be- 
cause he  held  the  money  as  an  officer  of  the 
court;  and  (3)  because  an  attorney  as  an  officer 
of  the  court  could  not  be  compelled  to  answer 
under  oath  and  disclose  facts  relating  to  his 
client's  affairs  without  conflicting  with  the  rule 
relating  to  the  exclusion  of  confidential  com- 
munications between  counsel  and  client. 

An  Attorney  Is  Not  an  Officer  of  the  Law, 
though  the  courts  frequently  exercise  a  sum- 
mary control  over  him.  This  control  is  only 
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(3)  Justices  of  the  Peace.  — In  some  jurisdictions  justices  of  the  peace  are 
authorized  to  receive  money  in  satisfaction  of  judgments  rendered  by  them, 
and  it  has  generally  been  held  as  regards  money  so  received  that  they  hold  it 
as  agents  of  the  law  and  are  not  liable  to  be  summoned  as  garnishees  in  respect 
thereto,  at  the  instance  of  creditors  of  the  persons  entitled  to  it,1  unless  this 
remedy  is  extended  by  statute  to  cases  where  the  money  or  property  is 
in  custodia  legist    The  contrary,  however,  has  been  held  in  Alabama.3 

(4)  Commissioners,  Masters,  and  Registers  in  Chancery.  —  The  rule  stated 
in  a  former  part  of  this  article,  that  persons  holding  as  agents  of  the  law 
cannot  be  summoned  as  garnishees  in  respect  to  funds  or  property  which  they 
hold  in  their  official  capacity  has  also  been  applied  to  commissioners,4  masters,5 


for  the  advancement  of  justice,  by  compel- 
ling the  performance  of  well-known  duties  of 
the  attorney  to  his  clients  who  are  suitors  in  the 
courts.  For  every  other  purpose  he  is  the 
mere  agent  for  his  client,  and  when  he  also 
becomes  the  debtor  of  his  client  he  may  be 
garnisheed  as  any  other  person.  Mann  v.  Bu- 
ford,  3  Ala.  312,  37  Am.  Dec.  691. 

An  Attorney  Is  Not  a  "  Clerk,  Cashier,  or  Other 
Employee"  of  his  client  within  the  New  Hamp- 
shire statute  providing  that  no  person  shall  be 
charged  as  trustee  for  any  funds  which  are 
held  by  him  in  the  capacity  of  clerk,  cashier, 
or  other  employee  of  the  principal  defendant, 
and  which  have  been  received  in  the  ordinary 
course  of  such  employment.  Narramore  v. 
Clark,  63  N.  H.  166. 

Proctor  in  Court  of  Admiralty.  —  In  Ayer  v. 
Brown,  77  Me.  195,  the  rule  was  applied  to  a 
proctor  in  a  court  of  admiralty,  and  the  proctor 
was  charged  as  garnishee  for  money  collected 
for  his  client  which  was  due  the  latter  for 
wages  as  a  seaman. 

Privileged  Communications. —  In  White  v. 
Bird,  20  La.  Ann.  [88,  96  Am.  Dec.  393,  it  was 
held  that  the  statute  providing  that  no  attor- 
ney or  counsellor  at  law  shall  give  evidence  of 
anything  that  has  been  confided  to  him  by  his 
client,  without  the  consent  of  such  client,  can- 
not be  construed  to  exempt  or  shield  the  prop- 
erty of  the  client  in  the  hands  of  the  attorney 
from  the  pursuit  of  the  client's  creditors;  but 
when  summoned  as  garnishee  the  attorney 
may  be  excused  from  answering  any  particular 
interrogatory,  if  he  declares  on  oath  that  he 
cannot  answer  it  without  disclosing  matters 
confided  to  him  by  his  client  or  advice  given 
to  his  client  concerning  the  business  about 
which  he  was  retained.  But  interrogatories 
addressed  to  an  attorney  to  ascertain  who  is 
his  client  in  fact,  when  that  relation  com- 
menced and  ended,  what  money  has  been  re- 
ceived on  claims  in  his  hands,  what  paid  over, 
and  to  whom  paid,  are  not  within  the  rule. 
Shanghnessy  v.  Fogg,  15  La.  Ann.  330.  See 
also  Daigle  v.  Bird,  22  La.  Ann.  138. 

A  Demand  need  not  be  made  on  an  attorney 
who  has  collected  money  for  a  client,  before  he 
can  be  charged  as  trustee  by  a  creditor  of  the 
client,  though  a  demand  may  have  been  neces- 
sary to  enable  the  client  to  sue.  Staples  v. 
Staples,  4  Me.  532;  Woodbridge  v.  Morse,  5  N. 
H.  519- 

As  to  the  garnishment  of  debts  payable  only 
after  demand,  see  supra,  this  title,  Property 
Subject  to  Garnishment. 

Choaes  in  Action.  —  The  rule  that  a  garnishee 
cannot  be  charged  by  reason  of  his  having 


possession  of  choses  in  action  belonging  to  the 
principal  defendant  of  course  applies  equally 
to  attorneys  when  summoned  as  garnishees. 
Hancock  v.  Colyer,  99  Mass.  187,  96  Am.  Dec. 
730.  See  also  supra,  this  title.  Property  Subject 
to  Garnishment  —  Property,  Goods,  and  Effects 
—  Choses  in  Action. 

Custom  of  London.  —  In  Riley  v.  Hirst,  2  Pa. 
St.  346,  the  court  said  that  the  rule  stated  in 
the  text  existed  in  the  case  of  foreign  attach- 
ment under  the  custom  of  London,  and  the 
privilege  there  granted  to  an  attorney  of  being 
sued  in  his  own  court  gave  way  when  the 
fund  in  his  hands  was  to  be  reached  in  that 
manner. 

1.  Justices  of  the  Peace.  —  Hooks  v.  York,  4 
Ind.  636.  See  also  Sievers  v.  Woodburn  Sarven 
Wheel  Co.,  43  Mich.  275. 

In  Corbyn  v.  Bollman,  4  W.  &  S.  (Pa.)  342, 
Sergeant,  J.,  said:  "  It  may  be  proper  to  add 
that  considerable  doubt  exists  whether  a  jus- 
tice of  the  peace  who  has  collected  money  on 
judgments  rendered  before  him  can  be  made 
a  garnishee.  It  has  been  decided  that  a  pro- 
thonotary  cannot  be  made  a  garnishee  in  re- 
spect of  money  which  a  party  to  a  suit  has 
paid  into  his  hands  on  a  rule  of  court,  nor  a 
sheriff  in  respect  of  money  raised  on  a  fieri 
facias.  Ross  v.  Clarke,  I  Dall.  (Pa.)  354. 
There  seems  to  be  a  strong  analogy  between 
these  cases  and  that  of  money  collected  by  a 
magistrate." 

2.  Statute  Authorizing  Attachment  of  Funds  in 
Custodia  Legis.  —  In  Patterson  v.  Pratt,  19 
Iowa  358,  it  was  held  that  under  the  Iowa 
statute  authorizing  the  attachment  of  a  "  fund 
in  court  "  (Rev.  i860,  p§  3197,  3270;  Code  1897, 
§§  3937-  3975)i  money  in  the  hands  of  a  justice 
of  the  peace  which  had  been  taken  from  the 
principal  defendant  by  the  sheriff  by  virtue  of 
a  search  warrant  and  delivered  to  the  justice 
could  be  reached  by  garnishment  process 
served  upon  the  justice  at  the  suit  of  creditors 
of  the  prisoner. 

3.  Rule  in  Alabama.  —  Clark  v.  Boggs,  6  Ala. 
809,  41  Am.  Dec.  85. 

4.  Commissioners.  —  The  purchase  money  of 
land  sold  by  a  commissioner  under  order  of 
court  is  not  garnishable  in  his  hands  until 
after  confirmation  of  the  sale  and  an  order  of 
distribution.    Fearing  v.  Shafner,  62  Miss.  791. 

5.  Master  in  Chancery.  —  In  McKenzie  v. 
Noble,  13  Rich.  L.  (S.  Car.)  147,  an  order  was 
made  by  consent  pending  a  bill  in  equity  for 
the  specific  delivery  of  a  picture,  that  the 
picture  be  deposited  with  the  master  until  the 
final  order  of  the  court.  At  the  hearing  a  de- 
cree was  pronounced  for  the  plaintiff,  and  the 
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and  registers  *  in  chancery. 

(5)  Receivers  —  General  Rule.  —  A  receiver  appointed  by  a  court  of  equity 
holds  possession  of  the  property  as  an  officer  of  the  court.  He  is  not  subject 
to  suit  by  third  persons  without  leave  of  the  court,  and  cannot  even  defend 
such  suits  without  such  leave,2  and  it  is  therefore  practically  the  universal  rule 
that  he  cannot  be  summoned  as  garnishee  in  respect  to  property  in  his  pos- 
session by  virtue  of  his  appointment.3    Another  very  obvious  reason  why  a 


master  was  ordered  to  deliver  the  picture  to 
him.  An  appeal  was  taken  from  such  decree, 
and  it  was  held  that  pending  the  appeal  from 
the  decree  the  picture  was  not  liable,  in  the 
hands  of  the  master,  to  an  attachment  at  law. 

Money  Held  under  Order  to  Pay  Over.  —  In 
Dunsmore  v.  Furstenfeldt,  88  Cal.  522,  22  Am. 
St.  Rep.  331,  the  court,  while  recognizing  the 
rule  that  money  in  the  hands  of  the  clerk  of 
the  court  as  a  master  in  chancery  could  not  be 
reached  by  garnishment,  held,  however,  that 
where  a  person  has  a  right  to  a  certain  dis- 
tributive share  of  the  fund  in  the  hands  of  the 
master,  the  master  may  be  effectually  gar- 
nished by  a  creditor  of  the  party  so  entitled, 
after  the  court  has  ordered  it  to  be  paid,  and 
the  master  has  nothing  further  to  do  with  the 
fund  than  to  pay  it  over. 

In  Weaver  v.  Davis,  47  111.  235,  it  was 
also  held  that  where  a  special  master  holds, 
under  a  final  order  to  pay  over  money,  the 
proceeds  of  a  sale  of  land  on  partition,  he 
can  be  held  as  garnishee.  See  also  Gaither 
v.  Ballew,  4  Jones  L.  (49  N.  Car.)  488,  69  Am. 
Dec.  763;  Williams  v.  Jones,  38  Md.  555. 

1.  Register  in  Chancery. —  Under  Comp.  Laws 
Mich.  (1871),  §  6503,  subdiv.  2  (Comp.  Laws 
1897,  §  10637,  subdiv.  2),  providing  that  no  per- 
son shall  be  adjudged  a  garnishee  "  by  reason 
of  any  money  in  his  hands  as  a  public  officer  for 
which  he  is  accountable  merely  as  such  officer 
to  the  principal  defendant,"  a  register  in 
chancery  with  whom  money  has  been  de- 
posited by  a  receiver  under  order  of  court  can- 
not be  garnished  on  account  thereof,  even 
though  the  proceedings  under  which  the 
money  was  paid  have  been  determined. 
Voorhees  v.  Sessions,  34  Mich.  99. 

In  Langdon  v.  Lockett,  6  Ala.  727,  41  Am. 
Dec.  78,  it  was  held  that  a  surplus  remaining 
in  the  hands  of  a  register  in  chancery,  after  he 
had  satisfied  a  decree  under  which  he  had  sold 
property,  could  be  reached  by  garnishment 
though  the  sale  had  not  been  confirmed. 

2.  See  the  title  Receivers. 

3.  Receiver  Not  Liable  to  Be  Summoned  as  Gar- 
nishee—  England.  —  De  Winton  v.  Brecon,  28 
Beav.  200. 

United  States.  —  Central  Trust  Co.  v.  East 
Tennessee,  etc.,  R.  Co.,  59  Fed.  Rep.  523; 
Comer  v.  Felton,  22  U.  S.  App.  313;  Central 
Trust  Co.  v.  Chattanooga,  etc.,  R.  Co.,  68  Fed. 
Rep.  685. 

California.  — Adams  v.  Haskell,  6  Cal.  113, 
65  Am.  Dec.  491. 

Georgia.  — Field  v.  Jones,  11  Ga.  413. 

Illinois. — Jackson  v.  Lahee,  114  111.  287. 
See  also  Gary  v.  Brown,  33  111.  App.  435. 

Iowa.  —  McGowan  v.  Myers,  66  Iowa  99; 
Martin  v.  Davis,  21  Iowa  535. 

Louisiana.  —  Nelson  v.  Conner,  6  Rob.  (La.) 
339- 

Massachusetts.  —  Columbian  Book  Co.  v.  De- 
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Golyer,  115  Mass.  67;  Com.  v.  Hide,  etc.,  Ins. 
Co.,  119  Mass.  155. 

Michigan.  —  Tremper  v.  Brooks,  40  Mich. 
333,  29  Am.  Rep.  534;  Voorhees  v.  Sessions, 
34  Mich.  99;  Sievers  v.  Woodburn  Sarven 
Wheel  Co.,  43  Mich.  275. 

New  York.  —  Smith  v.  McNamara,  15  Hun 
(N.  Y.)  447;  Gouverneur  v.  Warner,  2  Sandf. 
(N.  Y.)  624. 

Texas.  —  Taylor  v.  Gillean,  23  Tex.  508; 
Kreisle  v.  Campbell,  89  Tex.  104. 

Credit  Denied  to  Receiver  for  Amount  Paid  as 
Garnishee.  —  Where  a  judgment  creditor  at- 
tached money  in  a  receiver's  hands,  and,  un- 
der order  of  a  court  of  law,  the  receiver  paid 
over  the  fund,  the  court  appointing  the  re- 
ceiver refused  to  allow  credit  for  such  pay- 
ment in  passing  his  accounts.  Romilly,  M. 
R.,  said:  "  The  court  never  allows  any  per- 
son to  interfere  either  with  money  or  property 
in  the  hands  of  its  receiver  without  its  leave, 
whether  it  is  done  by  the  consent  or  submis- 
sion of  the  receiver  or  by  compulsory  process 
against  him. "  De  Winton  v.  Brecon,  28  Beav. 
200. 

Creditors  of  Party  for  Whom  Receiver  Was  Ap- 
pointed. —  In  Farmers'  Bank  v.  Beaston,  7  Gill 
&  J.  (Md.)  421,  28  Am.  Dec.  226,  a  creditor  of 
the  party  for  whom  the  receiver  was  appointed 
was  permitted,  after  such  appointment,  to 
summon  as  garnishee  a  debtor  of  such  party, 
on  the  ground  that  the  appointment  and  bond- 
ing of  the  receiver  did  not  prevent  the  goods, 
which  he  would  be  entitled  to  take  into  posses- 
sion, from  being  attached,  for  until  taken  by 
the  receiver  they  were  not  subject  to  the  sum- 
mary jurisdiction  of  the  Court  of  Chancery 
nor  within  its  protection.  This,  however,  is 
contrary  to  the  general  rule  that  the  receiver 
takes  title  by  relation  at  the  date  of  his  ap- 
pointment. See  the  title  Receivers,  and  also 
Chafee  v.  Quidnick  Co.,  13  R.  I.  442;  Atlas 
Bank  v.  Nahant  Bank,  23  Pick.  (Mass.)  480. 

Receiver  Acting  under  Foreign  Appointment.  — 
In  Phelan  v.  Ganebin,  5  Colo.  14,  it  was  held 
that,  where  a  receiver  of  a  railroad  was  acting 
within  the  state  under  an  appointment  by  a 
court  in  another  state,  he  could  be  summoned 
as  a  garnishee. 

Property  in  Hands  of  Receiver  Belonging  to  An- 
other than  Person  for  Whom  He  Was  Appointed 
Receiver.  —  In  St.  Johnsbury  First  Nat.  Bank  v. 
Portland,  etc.,  R.  Co.,  2  Fed.  Rep.  831,  it  was 
held  that  a  receiver  could  be  charged  as  gar 
nishee  with  respect  to  funds  coming  into  his 
hands  but  belonging  to  another  person  than  the 
one  for  whom  he  was  appointed  receiver. 

Garnishment  Process  Not  Within  Federal  Act 
Authorizing  Suits  Against  Receivers. —  In  Cen- 
tral Trust  Co.  v.  East  Tennessee,  etc.,  R.  Co., 
59  Fed.  Rep.  523,  it  was  held  that  the  Judiciary 
Act  of  March  3,  1887,  as  amended  by  Act  Aug. 
13,  1888  (25  U.  S.  Stat,  at  L.  436,  §  3),  which 
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receiver  is  not  subject  to  be  summoned  as  garnishee  is  that  such  liability  would 
defeat  the  ends  for  which  he  was  appointed.1 

Termination  of  Suit  in  Which  Receiver  Was  Appointed.  —  This  rule  exempting  a  receiver 
from  liability  to  be  summoned  as  garnishee  has  been  held  applicable  even 
after  the  dismissal  of  the  bill  or  other  termination  of  the  suit  in  which  the 
receiver  was  appointed.3 

Order  for  Payment.  —  And  the  rule  has  also  been  held  to  hold  true  even  though 
the  receiver  has  been  ordered  to  pay  over  certain  moneys  to  the  principal 
defendant.3 

Leave  of  Court.  —  It  seems  that  the  court  appointing  the  receiver  may,  as  in 
case  of  actions  against  receivers,  if  justice  requires  it,  grant  leave  to  persons  to 
summon  the  receiver  as  garnishee.4 

Want  of  Jurisdiction  in  Court  Appointing  Receiver.  —  When  the  court  appointing  the 
receiver  was  without  jurisdiction  the  rule  exempting  receivers  from  liability  to 
be  summoned  as  garnishees  does  not  apply  to  a  receiver  so  appointed.5 

(6)  Trustees  Appointed  by  Courts  of  Equity.  —  The  rule  exempting  persons 
holding  property  under  authority  of  law  from  liability  to  be  summoned  as 
garnishees  has  also  been  held  to  include  trustees  appointed  by  courts  of  chan- 
cery for  the  distribution  or  protection  of  property  or  funds  under  the  control 
of  the  court.6  This  rule  is  analogous  to  that  heretofore  stated  exempting 
receivers  from  liability  to  be  summoned  as  garnishees. 


provided  that  a  receiver  of  a  federal  court  may 
be  sued  for"  acts  or  transactions  of  his  "  in 
carrying  on  the  business  in  connection  with 
the  property,  without  leave  of  the  appointing 
court,  did  not  authorize  the  summoning  of 
such  a  receiver  as  garnishee.  This  case  was 
approved  in  Comer  v.  Felton,  22  U.  S.  App. 

In  Irwin  v.  McKechnie,  58  Minn.  145,  49 
Am.  St.  Rep.  495,  however,  it  was  held  that 
a  receiverof  a  railroad  company  appointed  by 
a  federal  court  could  be  summoned  as  gar- 
nishee in  a  state  court  with  respect  to  indebted- 
ness incurred  in  the  operation  of  tne  road. 
See  also  Conshohocken  Tube  Co.  v.  Iron 
Equipment  Car  Co.,  167  Pa.  St.  592. 

Texas  Statute.  —  In  Kreisle  v.  Campbell,  89 
Tex.  104,  it  was  also  held  that  garnishment 
proceedings  in  which  a  receiver  is  summoned 
as  garnishee  are  not  a  "  suit  "  against  the  re- 
ceiver within  the  meaning  of  Rev.  Stat.  Tex. 
(1895),  art.  1483,  which  provides  that  "  when 
any  property  of  any  kind  within  the  limits  of 
this  state  has  been  placed  by  order  of  court  in 
the  hands  of  a  receiver,  who  has  taken  charge 
of  such  property,  such  receiver  may,  in  his 
official  capacity,  sue  or  be  sued  in  any  court  of 
this  state  having  jurisdiction  of  the  cause  of 
action,  without  first  having  obtained  leave 
of  the  court  appointing  such  receiver  to  bring 
said  suit,  and  if  a  judgment  is  recovered 
against  said  receiver  it  shall  be  the  duty  of  the 
court  to  order  said  judgment  paid  out  of  any 
funds  in  the  hands  of  said  receiver  as  such  re- 
ceiver." 

1.  Field  v.  Jones,  n  Ga.  413. 

2.  Termination  of  Suit  in  Which  Receiver  Was 
Appointed.  —  Adams  v.  Haskell,  6  Cal.  113,  65 
Am  Dec.  491;  Yuba  County  v.  Adams,  7  Cal. 
35;  Field  v.  Jones,  it  Ga.  413;  Voorhees 
v.  Sessions,  34  Mich.  99.  But  see  Willard  v. 
Decatur,  5g  N.  H.  137,  holding  that  a  receiver 
appointed  in  a  proceeding  between  partners  to 
wind  up  the   partnership  could  be  charged 
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as  trustee  of  one  of  the  partners  for  money  of 
such  partner  remaining  in  his  hands  after  the 
equity  proceedings  were  ended.  See  also 
Greene  v.  Williams,  (R.  I.  1898)  41  Atl.  Rep. 
1005;  Russell  v.  Millett,  20  Wash.  212. 

3.  After  Order  for  Payment.  —  T  rem  per  v. 
Brooks,  40  Mich.  333,  29  Am  Rep.  534. 

4.  Leave  of  Court.  —  Central  Trust  Co.  v. 
Chattanooga,  etc.,  R.  Co.,  68  Fed.  Rep.  685; 
Tremper  v.  Brooks,  40  Mich.  333,  29  Am  Rep. 
534;  Cohnen  v.  Sweenie,  105  Mich.  643. 

Effect  of  State  Statutes  Exempting  Receivers.  — 
A  state  statute  providing  that  receivers  shall 
not  be  summoned  as  garnishees  does  not  apply 
to  receivers  appointed  by  the  federal  courts  in 
such  state.  Central  Trust  Co.  v.  Chattanooga, 
etc.,  R.  Co.,  68  Fed.  Rep.  685. 

Receiver  Not  Exempt  as  "  Public  Officer."  —  In 
Cohnen  v.  Sweenie,  105  Mich.  643,  it  was  held 
that  a  receiver  was  not  within  the  provision  of 
How.  Annot.  Stat.  Mich.  (1882),  §  8096,  pro- 
viding that  "  no  person  shall  be  adjudged 
a  garnishee  *  *  *  by  reason  of  any  money 
in  his  hands  as  a  public  officer,  for  which  he  is 
accountable  merely  as  such  officer,  to  the 
principal  defendant." 

5.  Want  of  Jurisdiction  in  Court  Appointing  Re- 
ceiver. —  Greene  v.  Williams,  (R.  I.  1898)  41 
Atl  Rep.  1005. 

6.  Trustees  Appointed  by  Courts  of  Chancery  — 
Maryland.  —  Bentley  v.  Shrieve,  4  Md.  Ch. 
412;  Cockey  v.  Leister,  12  Md.  129. 

Massachusetts.  —  Thayer  v.  Tyler,  5  Allen 
(Mass.)  94. 

Missouri.  —  State  v.  Netherton,  26  Mo.  App. 
414- 

Trustee  for  the  Sale  of  Mortgaged  Property.  — 

In  Thayer  v.  Tyler,  5  Allen  (Mass.)  94.  it  was 
held  that  one  who,  under  authority  of  the 
judge  of  probate,  on  the  petition  of  the  mort- 
gagee, sold  property  mortgaged  by  an  insolv- 
ent debtor,  and  held  the  avails,  was  not  liable 
to  be  charged  on  a  trustee  process  as  trustee 
of  the  mortgagee. 
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After  Ratification  of  Account  for  Distribution.  —  After  the  ratification  of  an  account 
for  the  distribution  of  the  funds  in  the  hands  of  such  a  trustee  it  has  been  held 
that  the  trustee  could  be  charged  as  garnishee  at  the  suit  of  creditors  of  a 
person  entitled  to  a  share  therein.' 

(7)  Assignees  in  Bankruptcy.  —  An  assignee  in  bankruptcy,  aside  from  the 
fact  that  he  is  an  officer  of  a  federal  court  and  not  subject  to  control  by  the 
state  court,  is  deemed  as  holding  the  assets  in  his  possession  under  authority  of 
law,  and  cannot  be  summoned  as  garnishee  at  the  instance  of  a  creditor  of  the 
bankrupt,  so  as  to  reach  the  dividend  that  such  creditor  would  be  entitled  to 
receive  therefrom.2  And  this  has  been  held  true  even  after  a  dividend  has 
been  declared  and  the  assignee  has  been  ordered  to  pay  a  particular  sum  to 
such  creditor.3 

(8)  Assignees  in  Insolvency.  —  Assignees  in  insolvency  under  state  laws  by 
which  insolvent  estates  are  administered  under  the  supervision  of  the  state 
courts  in  a  manner  similar  to  the  administration  of  the  estates  of  bankrupts  under 
the  federal  laws,  have  been  held  to  be  on  the  same  footing  as  assignees  in  bank- 
ruptcy and  to  hold  the  assets  of  the  estate  under  authority  of  law,  and  there- 
fore not  subject  to  be  summoned  as  garnishees  with  respect  to  assets  which 


Bill  by  Trustee  for  Construction  of  Instrument 
Creating  Trust.  —  In  State  v.  Netherton,  26  Mo. 
App.  414,  it  was  held  that  after  a  trustee  has 
brought  his  bill  in  equity  for  the  construction 
of  the  trust  instrument  and  for  directions  as 
to  his  own  conduct  in  the  premises,  the  trust 
funds  are  not  liable  to  garnishment. 

A  Trustee  Appointed  by  the  Orphans'  Court  to 
Make  Partition  is  not  a  public  officer  in 
whose  hands  the  interest  of  any  party  to  the 
proceedings  is  not  subject  to  attachment. 
Fenton  v.  Fisher,  106  Pa.  St.  418. 

Exemption  Matter  of  Defense.  — ■  In  Groome  v. 
Lewis,  23  Md.  137,  87  Am.  Dec.  563,  it  was 
held  that  the  rule  exempting  trustees  from 
liability  to  be  summoned  as  garnishees  was 
purely  a  matter  of  defense  to  be  interposed  by 
them  before  final  judgment. 

1.  After  Ratification  of  Account  for  Distribution. 
—  Cockey  v.  Leister,  12  Md.  129;  Williams  v. 
Jones,  38  Md.  555. 

Where  real  estate  had  been  sold  by  a  trustee 
under  a  decree  of  the  court,  and  the  auditor's 
account,  distributing  the  proceeds  of  sale, 
stated  and  ratified,  and  such  proceeds  paid 
into  court  under  an  order  to  that  effect,  and 
deposited  in  bank  to  the  credit  of  the  cause,  it 
was  held  that  an  attachment  laid  in  the  hands 
of  the  trustee  to  affect  a  part  of  such  proceeds 
could  be  sustained.  Mattingly  v.  Grimes,  48 
Md.  102. 

Approval  of  Final  Account  After  Service  of  Gar- 
nishment. —  In  Groome  v.  Lewis,  23  Md.  150, 
87  Am.  Dec.  563,  it  was  held  that  an  attach- 
ment laid  in  the  hands  of  a  trustee  appointed 
under  a  decree  of  a  court  of  chancery  for  the 
sale  of  land,  before  a  final  account,  will  be 
good  if  at  any  time  before  trial  or  final  judg- 
ment the  share  of  the  fund  in  hand  belonging 
to  the  debtor  is  ascertained  by  a  final  account. 

In  McPherson  v.  Snowden,  19  Md.  197,  it 
was  held  that  though  an  attachment  laid  in  the 
hands  of  a  trustee  cannot  affect  the  funds  in 
his  hands  before  a  final  account,  the  attach- 
ment, however,  is  not  void,  and  may  take 
effect  after  the  account  has  been  stated.  And 
in  Early  v.  Dorsett,  45  Md.  462,  it  was  held 
that  in  order  to  protect  the  rights  of  a  creditor 


attaching  funds  of  a  distributee  in  the  hands 
of  a  trustee  in  equity  for  distribution,  where 
no  final  account  has  yet  been  stated  and  rati- 
fied, the  court  should  suspend  action  disposing 
of  the  fund  in  question  for  a  reasonable  time, 
to  enable  the  attaching  creditor  to  get  judg- 
ment of  condemnation  or  to  allow  the  trustee 
to  confess  such  judgment. 

2.  Assignees  in  Bankruptcy  —  United  States.  — 
In  re  Kohlsaat,  18  Nat.  Bankr.  Reg.  570;  In  re 
Bridgman,  2  Nat.  Bankr.  Reg.  252;  In  re 
Chisholm,  4  Fed.  Rep.  526;  Gilberts.  Quimby, 
1  Fed.  Rep.  in;  Gilbert  v.  Lynch,  17  Blatchf. 
(U.  S.)  402;  Jackson  v.  Miller,  9  Nat.  Bankr. 
Reg.  143. 

Maryland.  —  Farmers'  Bank  v.  Bearston,  7 
Gill.  &  J.  (Md.)42i,  28  Am.  Dec.  226. 

Pennsylvania.  —  Lloyd  v.  Brisben,  I  W.  N. 
C.  (Pa.)  230. 

See  also  Coppel  v.  Smith,  4  T.  R.  312;  Akins 
v.  Stradley,  51  Iowa  414;  Dunlop  v.  Patter- 
son F.  Ins.  Co.,  74  N.  Y.  145,  30  Am.  Rep. 
283. 

In  Prout  v.  Gregory,  24  Q.  B.  D.  281,  it  was 
held  that  a  dividend  payable  under  the  admin- 
istration in  bankruptcy  of  the  estate  of  a  per- 
son dying  insolvent,  to  a  creditor  of  the  estate, 
was  not  a  "  debt  "  liable  to  be  attached  within 
the  meaning  of  Order  45,  Rule  1,  authorizing 
the  garnishment  of  debts.  See  also  Dolphin 
v.  Layton,  4  C.  P.  D.  130. 

3.  Dividend  Declared.  —  In  re  Cunningham, 
19  Nat,  Bankr.  Reg.  276;  In  re  Bridgman,  2 
Nat.  Bankr.  Reg.  252.  See  also  Jones  v.  Gor- 
ham,  2  Mass.  375;  Decoster  v.  Livermore,  4 
Mass.  101.  Compare  Colby  v.  Coates,  6  Cush. 
(Mass.)  558. 

Money  Payable  under  Composition.  —  Moneys 
payable  to  creditors  of  a  bankruptcy  estate 
under  a  composition  are  analogous  to  divi- 
dends payable  by  an  assignee  —  composition 
proceedings  being  another  mode  of  distribut- 
ing a  bankrupt's  estate,  the  bankrupt  himself 
administering  the  estate  instead  of  an  assignee, 
and  a  stipulated  percentage  being  paid  instead 
of  the  actual  result  of  the  liquidation  —  and 
cannot  be  reached  by  garnishment.  In  re 
Kohlsaat,  18  Nat.  Bankr.  Reg.  570. 
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they  hold  in  their  official  capacity.1  This  rule  was  partly  changed  in  Massa- 
chusetts by  a  statute  which  provided  that  a  dividend  of  a  creditor  in  the  hands 
of  an  assignee  of  an  insolvent  debtor  was  liable  to  attachment  by  the  trustee 
process.2 

Void  Assignments.  —  Where,  however,  the  assignment  in  insolvency  is  void 
ab  initio  by  reason  of  irregularity  or  fraud  the  assignee  may  be  summoned  as 
garnishee.3 

(9)  Clerks  of  Courts  —  General  Eule.  —  As  a  general  rule,  the  clerk  of  a  court 
cannot  be  summoned  as  garnishee  on  account  of  property  or  funds  held  by 
him  by  virtue  of  his  office.4 

Exceptions.  —  There  are  cases,  however,  which  hold  that  after  a  case  has  been 
determined  and  the  right  to  a  fund  in  the  hands  of  the  clerk  has  been  adjudged 


1.  Assignees  in  Insolvency —  California.  — 
Dunsmoor  v.  Turstenfeldt,  88  Cal.  522,  22  Am. 
St.  Rep.  331. 

Maryland.  —  Farmers'  Bank  v.  Beaston,  7 
Gill  &  J.  (Md.)  421,  28  Am.  Dec.  226. 

Massachusetts.  —  Colby  v.  Coates,  6  Cush. 
(Mass.)  558;  Thayer  v.  Tyler,  5  Allen  (Mass.) 
94;  Dewing  z-.  Wentworth,  11  Cush.  (Mass.) 

499-  ,     „  , 

Minnesota.  —  Lord  v.  Meachem,  32  Minn.  66. 

Rhode  Island.  —  Cross  v.  Brown,  19  R.  I.  220. 

Compare  Stuckey  v.  McKibbon,  92  Ala.  622. 
In  this  case  the  assignee  had  been  removed 
for  failure  to  give  bond  as  required  by  law, 
and  it  was  held  that  his  claim  against  his  suc- 
cessor for  compensation  accruing  before  his 
removal  was  such  a  debt  as  could  be  reached 
by  garnishment. 

2.  Rale  Changed  by  Statute  in  Massachusetts. 
—  Columbian  Book  Co.  v.  De  Golyer,  115 
Mass.  67;  Thayer  v.  Tyler,  5  Allen  (Mass.)  94. 

3.  Void  Assignments  —  Maryland^ —  National 
Park  Bank  v.  Lanahan,  60  Md.  477;  Ferrall 
v.  Farnen,  67  Md.  76. 

Massachusetts.  —  Brown  v.  Coggeshall,  14 
Gray  (Mass.)  134;  Edwards  v.  Mitchell,  1  Gray 
(Mass.)  239. 

Minnesota.  —  May  v.  Walker,  35  Minn.  194. 

Oregon.  —  Dawson  v.  Coffey,  12  Oregon  513. 

Vermont.  —  Foster  v.  Stafford  Nat.  Bank, 
58  Vt.  658. 

4.  Clerks  of  Court  as  Garnishees  —  United 
States.  —  In  re  Forsyth,  78  Fed.  Rep.  296. 

Maryland.  —  Farmers'  Bank  v.  Beaston,  7 
Gill  &  J.  (Md.)  421,  28  Am.  Dec.  226. 

Nebraska.  —  Weaver  v.  Cressman,  21  Neb. 
675;  B.  F.  Sturtevant  Co.  v.  Bohn  Sash,  etc., 
Co.,  (Neb.  1899)  78  N.  W.  Rep.  265. 

North  Carolina.  —  Alston  v.  Clay,  2  Ha"w.  (3 
N.  Car.)  171;  Hunt  v.  Stevens,  3  Ired.  L.  (25 
N.  Car.)  365;  Overton  v.  Hill,  1  Murph.  (5  N. 
Car.)  47. 

Pennsylvania.  —  Ross  v.  Clarke,  r  Dall. 
(Pa.)  354- 

South  Carolina.  —  Bowden  v.  Schatzell, 
Bailey  Eq.  (S.  Car.)  360,  23  Am.  Dec.  170. 

Tennessee.  —  Drane  v.  McGavock,  7  Humph. 
(Tenn.)  132;  Withers  v.  Pemberton,  3  Coldw. 
(Tenn.)  56. 

Texas.  —  Pace  v.  Smith,  57  Tex.  555:  Svveet- 
zer  v.  Claflin,  74  Tex.  667;  Curtis  v.  Ford,  78 
Tex.  262. 

See  also  Warren  v.  Matthews.  96  Ala.  183; 
Sibert  v.  H  umphries,  4  Ind.  481 ;  Tuck  v.  Man- 
ning, 150  Mass.  211;  Pennebaker  v.  Tomlin- 
son,  1  Tenn.  Ch.  117. 


Compare  Gaither  v.  Ballew,  4  Jones  L.  (49 
N.  Car.)  488,  69  Am.  Dec.  763;  Trotter  v.  Le- 
high Zinc,  etc.,  Co.,  41  N.  J.  Eq.  229;  Dunlop 
v.  Patterson  F.  Ins.  Co.,  74  N.  Y.  145,  30  Am. 
Rep.  283. 

Proceeds  of  Attached  Property  —  Attachment 
Quashed.  —  In  Pace  v.  Smith,  57  Tex.  555,  it 
was  held  that  when  property  attached  was 
sold  as  perishable  and  the  proceeds  paid  over 
to  the  clerk  of  the  court,  and  afterwards  the 
attachment  was  quashed  and  the  clerk  ordered 
to  pay  over  the  proceeds  to  the  defendants  in 
the  attachment,  such  proceeds  were  not  sub- 
ject to  garnishment  by  process  served  upon 
the  clerk.  See  also  Lewis  v.  Dubose,  29  Ala. 
219;  Falconer  v.  Head,  31  Ala.  513. 

Money  Received  on  Executions.  —  In  Alston  v. 
Clay,  2  Hayw.  (3  N.  Car.)  171,  it  was  held  that 
money  in  the  hands  of  a  clerk  of  a  court  which 
came  into  his  hands  on  the  return  of  an  exe- 
cution issued  in  favor  of  the  principal  de- 
fendant could  not  be  reached  bv  garnish- 
ment. 

Ordinary.  —  In  Murrell  v.  Johnson,  3  Hill  L. 
(S.  Car.)  12,  it  was  held  that  money  in  the 
hands  of  an  ordinary  arising  from  the  sale  of 
real  estate  for  partition  was  not  subject  to 
garnishment  by  process  served  upon  the  ordi- 
nary. The  Couri  of  Ordinary,  having  exclu- 
sive possession  of  the  fund,  had  the  exclusive 
right  to  dispose  of  it. 

Proceeds  of  Sequestered  Property. —  In  Curtis 
v.  Ford,  78  Tex.  262,  it  was  held  that  a  district 
clerk  with  whom  money  made  by  a  sale  of 
sequestered  property  is  deposited  holds  the 
money  in  his  official  capacity  only,  and  it  can- 
not be  reached  by  garnishment. 

Money  Deposited  in  lieu  of  Appeal  Bond.  —  In 
Dunlop  v.  Patterson  F.  Ins.  Co.,  74  N.  Y.  145, 
30  Am.  Rep.  283,  affirming  12  Hun  (N.  Y.)  627, 
it  was  held  that  money  deposited  with  the 
clerk  of  a  court  in  lieu  of  an  undertaking  on 
appeal  was  liable  to  attachment  in  an  action 
by  third  persons  against  the  depositor. 

Statutory  Change  —  "  Sheriff  or  Other  Officer." 
—  In  Warren  v.  Matthews,  96  Ala.  183,  under 
a  statute  (now  Code  Ala.  1896,  §  2180)  provid- 
ing that  "  money  in  the  hands  of  an  attorney 
at  law,  sheriff,  or  other  officer"  might  be 
attached,  money  in  the  hands  of  the  clerk  of  a 
court  was  held  subject  to  attachment. 

Equitable  Relief.  —  A  court  of  equity,  in  a 
proper  case,  will  subject  funds  in  the  hands  of 
a  clerk  belonging  to  a  debtor  to  the  satisfaction 
of  a  creditor's  claim.  Weaver  v.  Cressman„ 
21  Neb.  675. 
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to  be  in  a  party  to  the  suit,  the  reason  which  forbids  the  garnishment  of  the 
fund  no  longer  exists  and  therefore  it  is  subject  to  the  writ.1  And  it  has  also 
been  held  that  the  clerk  may  be  summoned  as  garnishee  with  respect  to 
funds  which  he  receives  without  legal  authority.2 

(io)  Sheriffs  and  Similar  Officers  —  (a)  In  General — General  Rule.  — A  very 
numerous  class  of  cases  which  come  under  the  rule  that  persons  holding  as 
agents  of  the  law  are  not  subject  to  be  summoned  as  garnishees  arc  those  in 
which  it  is  sought  to  charge  sheriffs  and  other  ministerial  officers  employed 
in  the  execution  of  the  processes  of  the  courts,  in  respect  to  money  or  prop- 
erty coming  into  their  hands  in  the  performance  of  their  official  duties.  It  is 
the  general  rule  that  such  officers  cannot  be  summoned  as  garnishees  with 
respect  to  money  collected  by  them  on  an  execution  in  favor  of  the  principal 
defendant.3 


1.  Termination  of  Suit.  —  Gaither  v.  Ballew, 
4  Jones  L.  (49  N.  Car.)  488,  69  Am.  Dec.  763; 
Leroux  v.  Baldus,  (Tex.  1890)  13  S.  W.  Rep. 
1019;  Wilbur  v,  Flannery,  60  Vt.  581.  See 
also  Weaver  v.  Cressman,  21  Neb.  675.  See, 
however,  Pace  v.  Smith,  57  Tex.  555;  Curtis 
v.  Ford,  78  Tex.  262. 

Money  Ordered  to  Be  Paid  Over.  —  In  Gaither 
v.  Ballew,  4  Jones  L.  (49  N.  Car.)  488,  69  Am. 
Dec.  763,  it  was  held  that  when  the  money  has 
been  ordered  to  be  paid  over  by  the  clerk,  it 
may  be  reached  by  garnishment.  In  this  case 
the  court  laid  down  the  broad  rule  that  a  clerk 
of  court  is  not  exempt  from  liability  to  be 
summoned  as  garnishee  as  an  officer  of  the 
court,  and  stated  that  it  overruled  the  preced- 
ing cases  of  Alston  v.  Clay,  2  Hayw.  (3  N. 
Car.)  171,  and  Overton  v.  Hill,  1  Murph.  (5  N. 
Car.)  47.  It  was  unnecessary,  however,  to 
overrule  these  cases,  as  they  are  distinguish- 
able on  the  ground  that  in  the  later  case  there 
was  an  order  directing  the  clerk  to  pay  over 
the  money  to  the  principal  defendant  in  the 
garnishment  proceedings. 

2.  Money  Received  by  Clerk  Without  Authority. 
—  In  the  course  of  the  trial  of  an  action  the 
defendant  made  a  tender  of  money  to  the 
plaintiff,  which  was  refused;  he  then  placed  it 
in  the  hands  of  the  clerk  of  the  court,  to  be 
paid  to  the  plaintiff  if  he  would  accept  it;  the 
court  made  no  order  relative  to  the  receiving 
or  holding  of  the  money  by  the  clerk.  It  was 
held  that  the  conduct  of  the  clerk  in  receiving 
and  holding  the  money  was  not  within  the 
scope  of  his  official  duty,  and  he  was  liable, 
with  respect  thereto,  to  be  summoned  as  gar- 
nishee. Marine  Nat.  Bank  v.  Whiteman 
Paper  Mills,  49  Minn.  133. 

3.  Sheriffs  Exempt  under  General  Rule  — 
United  States.  —  Turner  v.  Fendall,  I  Cranch 
(U.  S.)  117. 

Alabama.  —  Zurcher  v.  Magee,  2  Ala.  253. 

California.  —  Clymer  v.  Willis,  3  Cal.  363, 
58  Am.  Dec.  414. 

Illinois.  —  Reddick  v.  Smith,  4  111.  451; 
Lightner  v.  Steinagel,  33  111.  510.  85  Am.  Dec. 
292;  Pierce  v.  Carleton,  12  111.  358,  54  Am. 
Dec.  405. 

Kentucky.  —  First  v.  Miller,  4  Bibb  (Ky.) 
3". 

Maryland. — Jones  v.  Jones,  1  Bland  (Md.) 
443,  18  Am.  Dec.  342;  Farmers'  Bank  v.  Beas- 
ton.  7  Gill  &  J.  (Md.)  421,  28  Am.  Dec.  226. 

Massachusetts.  —  Pollard  v.  Ross,  5  Mass. 
319;  Wilder  v.  Bailey,  3  Mass.  289;  Barnes  v. 


Treat,  7  Mass.  273;  Thompson  v.  Brown,  17 
Pick.  (Mass.)  462;  Sharp  v.  Clark,  2  Mass. 
91. 

Minnesota.  —  Davis  v.  Seymour,  16  Minn. 
2IO. 

Missouri.  —  Marvin  v.  Hawley,  9  Mo.  382, 
43  Am.  Dec.  547. 

New  York  —  Dubois  v.  Dubois,  6  Cow.  (N. 
Y.)  494- 

Ohio.  —  Dawson  v.  Holcomb,  1  Ohio  275,  13 
Am.  Dec.  618. 

Pennsylvania.  —  Ross  v.  Clarke,  I  Dall.  (Pa.) 
354;  Fretz  v.  Heller,  2  W.  &  S.  (Pa.)  397; 
Worrell  v.  Vandusen  Oil  Co.,  1  Leg.  Gaz.  (Pa.) 
53;  Crossen  v.  M'Allister,  1  Clark  (Pa.)  257,  2 
Pa.  L.  J.  198;  Bentley  v.  Clegg,  1  Clark  (Pa.) 
411,  3  Pa.  L.  J.  62. 

South  Carolina.  —  Bowden  v.  Schatzell, 
Bailey  Eq.  (S.  Car.)  360;  23  Am.  Dec.  170; 
Blair  v.  Cantey,  2  Spears  L.  (S.  Car.)  34,  42 
Am.  Dec.  360. 

Tennessee  —  Drane  v.  McGavock,  7  Humph. 
(Tenn.)  132;  Pawley  v.  Gains,  1  Overt.  (Tenn.) 
208;  Pennebaker  v.  Tomlinson,  1  Tenn.  Ch. 
117.  See  also  Dolby  v.  Mullins,  3  Humph. 
(Tenn.)  437,  39  Am.  Dec.  180. 

Illustrations.  —  In  Rich  v.  Reed,  22  Me.  28, 
it  was  held  that  a  sheriff  was  not  chargeable 
as  trustee  of  the  defendants  for  having 
attached  goods  in  their  possession,  on  writs 
against  third  persons,  as  the  property  of  the 
latter,  on  the  ground  that  they  had  been 
fraudulently  purchased  by  the  former  from 
the  latter,  to  delay  their  creditors. 

Judgment  Confessed  by  Fraud.  —  The  proceeds 
of  an  execution  cannot  be  attached  in  the 
hands  of  the  sheriff  though  the  judgment  was 
confessed  in  fraud  of  creditors.  Bentley  v. 
Clegg,  1  Clark  (Pa.)  411,  3  Pa.  L.  J.  62. 

In  Stern  v.  Butler,  (Ala  1899)  26  So.  Rep. 
359,  it  was  held,  under  Civ.  Code  Ala.  (1896), 
§2156,  which  renders  void  a  suit  commenced 
to  defraud  creditors,  that  when  a  judgment 
recovered  against  a  debtor  was  fraudulent  as 
to  his  other  creditors  the  latter  could  attach  by 
garnishment  as  the  property  of  the  latter  the 
proceeds  in  the  hands  of  the  sheriff  iaised  to 
satisfy  such  fraudulent  judgment. 

United  States  Marshal.  —  The  general  rule  as 
to  sheriffs  applies,  of  course,  with  equal  force 
to  a  United  States  marshal.  Gumbel  v.  Pit- 
kin, 124  U.  S.  131;  Burrell  v.  Letson,  1  Strobh. 
L.  (S.  Car.)  239. 

Deputies  and  Assistants.  —  The  rule  also  ex- 
tends to  deputy  sheriffs  and  all  servants  and 
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Minority  Eule.  —  In  some  jurisdictions,  however,  it  is  held  that  an  officer  who 
has  collected  money  on  an  execution  becomes  indebted  to  the  execution  cred- 
itor and  may  be  summoned  as  garnishee  in  respect  thereto  at  the  suit  of 
creditors  of  the  latter.1 

(b)  Limitation  to  General  Eule.  —  When,  however,  the  possession  of  the  officer 
ceases  to  be  official,  he  may  then  be  summoned  as  garnishee  with  respect  to 
the  money  or  property  in  his  hands.2    This  rule  is  chiefly  exemplified  in  cases 


agents  of  the  sheriff.  Watson  v.  Todd,  5 
Mass.  271. 

An  Auctioneer,  Agent  of  a  Sheriff  to  sell  goods 
attached  try  him,  cannot  be  held  as  trustee  of 
the  debtor  to  whom  the  goods  belonged. 
Penniman  v.  Ruggles,  6  Mass.  166. 

Before  Eeturn  Day  of  Execution.  —  In  Marvin 
v.  Hawley,  9  Mo.  382,  43  Am.  Dec.  547,  it  was 
held  that  a  shetiff  who  has  collected  money 
on  an  execution  is  not  a  debtor  of  the  plaintiff 
before  the  return  day  of  the  execution,  and 
therefore  he  cannot  be  garnished  as  a  debtor 
of  such  plaintiff. 

Constables.  —  The  proceeds  of  an  execution 
in  the  hands  of  a  constable  cannot  be  attached. 
Crossen  v.  M'Allister,  1  Clark  (Pa.)  257,  2  Pa. 
L.  J.  198. 

Under  the  Massachusetts  Provincial  Statute 

officers  who  had  collected  money  on  execution 
were  chargeable  as  trustees  of  the  execution 
creditors.  Sedgwick,  J.,  in  Barnes  v.  Treat, 
7  Mass.  271. 

1.  Minority  Eule —  Connecticut.  —  New  Haven 
Steam  Saw-Mill  Co.  v.  Fowler,  28  Conn.  109. 

Georgia.  —  Gray  v.  Maxwell,  50  Ga.  108/ 

Mississippi.  —  Burleson  v.  Milan,  56  Miss. 
399.    Compare  Trotter  v.  Parker,  38  Miss.  473. 

New  Jersey.  —  Davis  v.  Mahany,  38  N.  J.  L. 
104;  Shinn  v.  Zimmerman,  23  N.  J  L.  150,  55 
Am.  Dec.  260;  Conover  v.  Ruckman,  33  N.  J. 
Eq.  303;  Lomerson  v.  Huffman,  25  N.  J.  L. 
625.  See,  however,  Swayze  v.  Carter,  41  N. 
J.  Eq.  231. 

New  Hampshire.  —  Woodbridge  v.  Morse,  5 
N.  H.  519. 

Vermont.  —  Stebbins  v.  Peeler,  29  Vt.  289; 
Lovejoy  v.  Lee,  35  Vt.  430;  Adams  v.  Lane,  38 
Vt.  640;  Hurlburt  v.  Hicks,  17  Vt.  193,  44 
Am.  Dec.  329;  Bullard  v.  Hicks,  17  Vt.  198. 

Wisconsin. — Storm  v.  Adams,  56  Wis.  137. 
See,  however,  Hill  v.  La  Crosse,  etc.,  R.  Co., 
14  Wis.  291,  80  Am.  Dec.  783. 

Compare  Wehle  v.  Conner,  83  N.  Y.  231; 
Locke  v.  Butler,  19  Ohio  St.  587. 

In  Storm  v.  Adams,  56  Wis.  137,  it  was  held 
under  Rev.  Stat.  Wis.,  §  2769,  subdivs.  2,  3, 
that  a  constable  could  be  held  liable  as  gar- 
nishee for  moneys  collected  by  virtue  of  an 
execution  against  the  principal  defendant. 

In  Crane  v.  Freese,  16  N.  J.  L.  305,  it  was 
held  that  while  money  in  the  hands  of  a  sheriff, 
raised  by  him  on  execution  in  favor  of  the 
principal  defendant,  could  not  be  reached  by 
a  garnishment  as  money  of  the  defendant, 
still  it  could  be  reached  as  rights  and  credits 
of  the  defendant.  See  also  Conover  v.  Con- 
over,  17  N.  J.  L.  187. 

In  Oppenheimer  v.  Marr,  31  Neb.  811,  28 
Am.  St.  Rep.  539,  it  was  held  that  moneys  due 
to  a  debtor  from  a  sheriff  for  the  care  of  prop- 
erty which  had  been  sold  under  execution  by 
the  sheriff  were  subject  to  garnishment. 

In  Connecticut,  where  the  writ  of  execution 


commands  the  officer  to  pay  the  money  col- 
lected thereon  directly  to  the  execution  cred- 
itor, the  officer  is  held  to  be  the  agent  of  the 
creditor,  and  submitted  to  garnishment  for 
money  thus  received  by  him  thereon.  New 
Haven  Steam  Saw-Mill  Co.  v.  Fowler,  28 
Conn.  103,  overruling  Willes  v.  Pitkin,  1  Root 
(Conn.)  47,  and  Geary  v.  Shepard,  1  Root 
(Conn.)  544.  But  see  Winton  v.  State,  4  Ind. 
321,  decided  under  a  statute  requiring  the  offi- 
cer receiving  money  on  an  execution  to  pay 
the  same  within  twenty  days  to  the  person 
entitled  thereto,  unless  payment  thereof  shall 
have  been  enjoined. 

Constable.  —  In  Mississippi,  where  the  statute 
requires  the  constable  immediately  to  pay 
over  to  the  execution  plaintiff  the  money  raised 
on  the  execution,  it  was  held  that  money  in 
his  hands  so  raised  could  be  reached  by  gar- 
nishment at  the  suit  of  the  creditors  of  the 
execution  plaintiff.  Burleson  v.  Milan,  56 
Miss.  399.  See  also  Davis  v.  Mahany,  38  N. 
J.  L.  104. 

Demand  upon  Sheriff.  —  A  sheriff  having  in 
his  hands  money  collected  on  an  execution 
may  be  held  as  trustee  of  the  execution  cred- 
itor though  the  money  has  not  been  de- 
manded. Hurlburt  v.  Hicks,  17  Vt.  193,  44 
Am.  Dec.  329.  See  supra,  this  title,  Property 
Subject  to  Garnishment — Credits — Indebtedness 
Recoverable  by  Defendant  Only  After  Demand. 

2.  Sheriffs  Chargeable  Whenever  Possession 
Ceases  to  Be  Official — Georgia. — Anthanissen 
v.  Brunswick,  etc.,  Steam  Towing,  etc.,  Co., 
92  Ga.  409. 

Illinois.  —  Lightman  v.  Steinagel,  33  111. 
510,  85  Am.  Dec.  292;  Weaver  v.  Davis,  47  111. 
235;  Self  v.  Schoenfield,  60  111.  App.  65. 

Nebraska.  —  Oppenheimer  v.  Marr,  31  Neb. 
8ri,  28  Am.  St.  Rep.  539. 

Tennessee.  — Tucker  v.  Atkinson,  1  Humph. 
(Tenn.)  300,  34  Am.  Dec.  650. 

Dissolution  of  Attachment  After  Sale  of  Attached 
Property.  —  Where  attached  property  was  sold 
by  the  sheriff,  and  subsequently  the  attach- 
ment was  dissolved,  it  was  held  that  the  pro- 
ceeds of  such  property,  while  in  the  hands  of 
the  sheriff,  were  subject  to  garnishment  at  the 
suit  of  creditors  of  the  attachment  defendant. 
Anthanissen  v.  Brunswick,  etc..  Steam  Tow- 
ing, etc.,  Co.,  92  Ga.  409. 

In  Pace  v.  Smith,  57  Tex.  555,  however,  it 
was  held  that  the  proceeds  derived  from  the 
sale  of  property  which  had  been  attached, 
the  attachment  having  been  subsequently 
quashed,  and  the  clerk  ordered  to  pay  over 
the  proceeds  to  the  defendant  in  attachment, 
were  not  liable  to  garnishment  by  the  plaintiff 
in  attachment.  The  opinion  rested  largely 
upon  the  ground  that  the  plaintiff  in  attach- 
ment could  not,  after  having  wrongfully  sued 
out  the  attachment,  and  brought  the  defend- 
ant's money  into  court,  take  advantage  of  this 
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where  a  sheriff  has  a  surplus  in  his  hands  after  satisfying  the  execution  under 
which  he  took  possession  of  the  property.  Such  surplus  belongs  to  the  execu- 
tion defendant,  and  the  officer's  possession  thereof  is  not  regarded  as  official.' 

(o)  Statutory  Changes.  —  In  some  jurisdictions  it  is  expressly  provided  by  stat- 
ute that  sheriffs  or  constables  may  be  garnished  for  money  of  the  principal 
defendant  in  their  hands.3 

(d)  Money  and  Property  Taken  from  Prisoners  —  aa.  General  Rule.  —  When  property 
belonging  to  a  prisoner  under  arrest  upon  a  criminal  charge  preferred  against 
him  is  taken  from  his  possession,  the  question  has  arisen  in  a  number  of  cases 
whether  such  property  can  be  reached  by  garnishment  served  upon  the  officer 
in  possession  thereof,  and  the  rule  that  the  property  cannot  be  so  reached  has 
been  laid  down  by  the  weight  of  authority,3  even  though  it  was  wrongfully 


wrong  by  seizing  the  money  under  garnish- 
ment after  the  attachment  was  quashed. 

Money  Received  by  Sheriff  Without  Authority. 
—  Money  deposited  with  the  sheriff  bj  the  de- 
fendant in  a  replevin  suit  to  enable  him  to  re- 
tain the  property  is  not  in  custodia  legis  if  there 
is  no  law  authorizing  a  sheriff  in  his  official 
capacity  to  deliver  replevined  property  to  the 
defendant  upon  a  deposit  of  money.  Johnson 
v.  Mason,  16  Mo.  App.  271. 

Funds  in  the  Hands  of  an  Ex-sheriff,  consisting 
of  fees  due  to  and  collected  by  him  for  an  ex- 
register  of  wills,  are  liable  to  an  attachment 
in  the  hands  of  the  former;  both  parties  being 
out  of  office  at  the  time  when  the  attachment 
was  issued,  they  stood  in  the  same  relation  to 
each  other  as  any  other  creditor  and  debtor. 
Robertson  v.  Beall,  10  Md.  125. 

Value  of  Homestead  Paid  to  Sheriff.  —  In  Self  v. 
Schoenfield,  60  111.  App.  65,  where  the  plaintiff 
in  execution  paid  to  the  sheriff  one  thousand 
dollars,  the  homestead  exemption  of  the  de- 
fendant in  execution  in  the  lands  levied  on,  it 
was  held  that  the  sheriff  did  not  hold  such 
funds  as  an  officer  of  the  law,  and  therefore 
could  be  summoned  as  garnishee  in  respect 
thereof  at  the  suit  of  creditors  of  the  execution 
defendant. 

Redemption  Money  in  Hands  of  Sheriff. —  In 

Lightner  v.  Steinagel,  33  111.  512,  85  Am.  Dec. 
292,  it  was  held  that  money  in  the  hands  of  the 
sheriff,  paid  to  him  on  the  redemption  of  land 
sold  by  him  on  execution,  was  received  by 
him  and  in  his  custody  as  an  officer  of  the  law, 
and  therefore  he  was  not  subject  to  garnishee 
process  in  respect  thereto. 

Surplus  on  Mortgage  Sale.  —  In  Hill  v.  Beach, 
12  N.  J.  Eq.  32,  where  land  was  sold  by  the 
sheiiff  under  a  mortgage,  the  surplus  money 
was  held  attachable  while  in  the  hands  of  the 
sheriff. 

1.  Surplus   After  Satisfaction  of  Execution  — 

England.  —  Fieldhouse  v.  Croft,  4  East  510. 

Alabama.  —  King  v.  Moore,  6  Ala.  160,  41 
Am.  Dec.  44. 

California.  —  Clymer  v.  Willis,  3  Cal.  363,  58 
Am.  Dec.  414. 

Delaware.  —  Jaquett  v.  Palmer,  2  Harr. 
(Del.)  144. 

Illinois.  —  Pierce  v.  Caileton,  12  111.  358,  54 
Am.  Dec.  405. 

Kentucky.  —  First  v.  Miller,  4  Bibb  (Ky.)  311. 

Massachusetts.  —  Watson  v.  Todd,  5  Mass. 
271. 

New  York.  —  Wheeler  v.  Smith,  11  Barb. 
(N.  Y.)  345;  Dubois  v.  Dubois,  6  Cow.  (N.  Y.) 
494- 


Herron's  Appeal,  29  Pa.  St. 

v.    Palmer,  2 


Pennsylvania. 
240. 

South  Carolina.  —  Dickison 
Rich.  Eq.  (S.  Car.)  407. 

Tennessee.  —  Tucker  v.  Atkinson,  I  Humph. 
(Tenn.)  300,  34  Am.  Dec.  650. 

Texas.  —  Hamilton  v.  Ward,  4  Tex.  365; 
Leroux  v.  Baldus,  (Tex.  1890)  13  S.  W.  Rep. 
1019. 

Vermont.  —  Lovejoy  v.  Lee,  35  Vt.  430. 
Compare  Comfort  v.  Taylor,  Binns'  Just. 
(Pa.)  183. 

2.  Statutory  Change.  —  Pruitt  v.  Armstrong, 
56  Ala.  310;  Ex  p.  Hum,  92  Ala.  102,  25  Am. 
St.  Rep.  23;  Patterson  v.  Pratt,  19  Iowa  358. 
See  also  the  various  local  codes  and  statutes 
in  the  United  States. 

Surplus  on  Sale  of  Mortgaged  Chattels. —  Under 
the  provision  of  the  Iowa  Code  that  a  sheriff 
may  be  garnished  for  moneys  in  his  hands  be- 
longing to  the  defendant,  a  sheriff  may,  at  the 
suit  of  the  creditor  of  the  mortgagor,  be  gar- 
nished for  any  balance  of  the  proceeds  of  the 
sale  of  property  under  a  chattel  mortgage,  put 
in  his  hands  for  collection,  remaining  after 
satisfying  the  mortgage.  Hoffman  v.  Wether- 
ell,  42  Iowa  89. 

Where  a  deputy  sheriff,  proceeding  to  fore- 
close a  chattel  mortgage,  seized  a  sum  of 
money  not  covered  by  the  mortgage,  it  was 
held  that  he  was  liable  therefor  in  a  garnish- 
ment proceeding  in  which  he  was  served  with 
notice  of  garnishment  before  paying  the  money 
over  to  the  mortgagee  to  apply  on  his  claim. 
Minthorn  v.  Hemphill,  73  Iowa  257. 

Service  of  Writ.  —  In  Patterson  v.  Pratt,  19 
Iowa  358,  it  was  held  that  property  in  the 
hands  of  a  sheriff  could  be  attached  as  pro- 
vided by  the  statute  by  leaving  with  the  clerk 
a  copy  of  the  writ  with  notice  specifying  the 
fund. 

3.  Property  Taken  from  Prisoners  —  Not  Subject 
to  Garnishment  as  a  General  Rule  —  Georgia.  — 

Connolly  v.  Thurber  Whyland  Co.,  92  Ga.  651, 
citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
1132-1135. 

Massachusetts.  —  Robinson  v.  Howard,  7 
Cush.  (Mass.)  258;  Morris  v.  Penniman,  14 
Gray  (Mass.)  220,  74  Am.  Dec.  675. 

Michigan.  —  Hubbard  v.  Garner,  115  Mich. 
406. 

Missouri.  —  Holker  v.  Hennessey,  141  Mo. 
527,  citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  113S. 

Oregon.  —  Dahms  v.  Sears,  13  Oregon  47, 
Texas.  —  Richardson    r.    Anderson,  (Tex. 
App.  1892)  18  S.  W.  Rep.  195. 
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taken  from  the  prisoner.1  And  this  is  especially  true  when  the  property  was 
in  no  way  connected  with  the  charge  under  which  the  prisoner's  arrest  was 
made.2 

After  the  Prisoner  Has  Been  Convicted,  however,  it  is  held  that  the  purpose  of  the 
legal  custody  of  the  property  taken  from  him  has  presumably  been  accomplished, 
and  it  then  becomes  subject  to  garnishment.3 

The  Reason  generally  assigned  for  this  rule  is  that  the  officer  holds  such  prop- 
erty as  an  agent  of  the  law,4  but  in  some  jurisdictions  it  has  been  asserted  on 
account  of  the  liability  of  over-zealous  creditors  to  abuse  the  criminal  process 
in  case  a  different  rule  should  be  adopted.5 

66.  Minority  Rule.  —  In  some  jurisdictions,  however,  it  has  been  held  that 
property  taken  from  prisoners  may  be  reached  by  garnishment  while  in  the 
hands  of  the  officer.6 

cc  Limitations  to  Minority  Rule.  — ■  A  limitation  to  the  above  rule  has  been 
laid  down  to  the  effect  that  the  money  or  property  taken  from  the  prisoner 
must  be  connected  with  the  criminal  charge  under  which  he  was  arrested,7  and 
his  arrest  must  not  have  been  instigated  by  the  plaintiff  in  garnishment  for  the 
fraudulent  purpose  of  placing  the  property  in  a  position  to  be  reached  by  the 
garnishment  process  ;  8  and  it  has  also  been  held  that  the  arrest  of  the  prisoner 
must  have  been  lawful.9 

(i  i)  Executors  and  Administrators  —  (a)  In  General.  — The  cases  in  which  the 
question  whether  persons  holding  as  agents  of  the  law  may  be  summoned  as 
garnishees  has  most  frequently  been  presented  are  perhaps  those  in  which  it  has 
been  sought  to  charge  administrators  and  executors  in  respect  to  the  interests 
of  persons  having  claims  as  creditors  against  the  estate  of  the  decedent  and  of 
those  entitled  to  share  in  the  final  distribution  of  the  estate  as  heirs,  legatees, 
and  distributees ;  and  though  there  are  decisions  to  the  contrary,10  it  has  been 


Warden  of  Penitentiary.  —  In  Da  vies  v.  Gal- 
lagher, 17  Phila.  (Pa.)  229,41  Leg.  Int.  (Pa.)  4, 
it  was  held  that  the  warden  of  the  penitentiary 
was  not  answerable  as  garnishee  with  respect 
to  money  or  other  property  taken  from  the 
prisoners  by  him. 

1.  Property  Wrongfully  Taken  from  Prisoner.  — 
Hubbard  v.  Garner,  115  Mich.  406;  Holker  v. 
Hennessey,  141  Mo.  527;  Wooding  v.  Puget 
Sound  Nat.  Bank,  ir  Wash.  527. 

2.  Property  Not  Connected  with  Criminal  Charge. 
—  Hill  v.  Hatch,  99  Tenn.  39. 

3.  After  Conviction  of  Prisoner. —  Holker  v. 
Hennessey,  141  Mo.  527.  See  also  McKnight 
v.  Spain,  13  Mo.  536. 

4.  Reasons  for  General  Rule.  —  Connolly  v. 
Thurber  Whyland  Co.,  92  Ga.  651. 

5.  Hill  v.  Hatch,  99  Tenn.  39. 

6.  Minority  Rule.  —  Exp.  Hum,  92  Ala.  102, 
25  Am.  St.  Rep.  23;  Closson  v.  Morrison,  47 
N.  H.  483,  93  Am.  Dec.  459;  Reifsnyder  v. 
Lee,  44  Iowa  101,  24  Am.  Rep.  733;  Patterson 
v.  Pratt,  19  Iowa  358.  See  also  Coffee  v. 
Haynes,  124  Cal.  561. 

Under  the  Ala6ama  statute  providing  that 
money  in  the  hands  of  an  attorney  at  law, 
sheriff,  or  other  officer  may  be  attached,  it  was 
held  that  money  taken  from  a  prisoner  under 
arrest  was  subject  to  garnishment  in  the  hands 
of  the  officer.  Warren  v.  Matthews,  96  Ala. 
183. 

7.  Limitation  to  Minority  Rule  —  Property  Not 
Connected  with  Criminal  Charge.  —  Exp.  Hurn, 
92  Ala.  102,  25  Am.  St.  Rep.  23;  Commercial 
Exch.  Bank  v.  McLeod,  65  Iowa  665,  54  Am. 
Rep.  36. 


8.  Abuse  of  Criminal  Process  by  Plaintiff.  — 

Exp.  Hurn,  92  Ala.  102,  25  Am.  St.  Rep.  23; 
Patterson  v.  Pratt,  19  Iowa  358;  Holker  v. 
Hennessey,  141  Mo.  527. 

9.  Illegal  Arrest.  —  In  Cunningham  v.  Baker, 
104  Ala.  160,  53  Am.  St.  Rep.  27,  wherein  it 
was  held  that  if  the  arrest  of  the  prisoner  was 
illegal,  property  taken  by  the  officer  could  not 
be  reached  by  garnishment,  the  court  based 
the  decision  on  the  ground  that  there  must  be 
a  privity  of  contract  between  the  garnishee  and 
the  defendant,  and  that  as  no  such  privity  ex- 
isted in  the  case  at  bar  the  officer  could  not  be 
summoned  as  garnishee  of  the  prisoner.  See 
also  Despatch  Line,  etc.,  v.  Bellamy  Mfg.  Co., 
12  N.  H.  205,  37  Am.  Dec.  203. 

10.  Minority  Rule  —  Executors  and  Adminis- 
trators Liable  to  Be  Summoned  as  Garnishees  — 
Ala6ama.  —  Tillinghast  v.  Johnson,  5  Ala.  514; 
Terry  v.  Lindsay,  3  Stew.  &  P.  (Ala.)  317. 

Indiana.  —  Stratton  v.  Ham,  8  Ind.  84,  65 
Am.  Dec.  754. 

Louisiana.  —  In  Deblieux  v.  Hotard,  31  La. 
Ann.  194,  32  La.  Ann.  280,  the  garnishment  of 
an  executor  seems  to  have  been  permitted  in 
the  absence  of  any  objection  from  the  gar- 
nishee; but  it  was  held  that  the  attaching  cred- 
itor was  not  entitled  to  have  an  order  on  the 
executor  to  turn  over  the  distributive  share  of 
an  heir  until  after  administration  upon  the 
estate. 

Maryland.  —  Hardesty  v.  Campbell,  29  Md. 

533- 

Massachusetts.  —  See  Wentworth  v.  Whitte- 
more,  I  Mass.  '472,  per  Sewall,  J.;   Barnes  v. 
Treat,  7  Mass.  273,  per  Sedgwick,  J. 
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held  by  the  great  weight  of  authority  that  executors  and  administrators  cannot, 
in  such  cases,  be  charged  as  garnishees.1  This  rule  has  been  applied  whether 
it  was  sought  to  charge  the  executor  or  administrator  on  account  of  a  debt 
owing  from  the  estate  to  the  principal  defendant  2  or  on  account  of  the  latter's 
being  entitled  to  a  distributive  share  in  the  estate  as  distributee  or  legatee.3 


New  Hampshire. — Adams  v.  Barrett,  2  N. 
H.  374:  Palmer  v.  Noyes,  45  N.  H.  174  [over- 
ruling Beckwith^.  Baxter,  3  N.  H.67];  Davis 
v.  Drew,  6  N.  H.  399,  25  Am.  Dec.  467. 

Statutes  have  been  enacted  in  several  of  the 
states  above  mentioned  in  this  note,  subjecting 
.executors  and  administrators  to  the  process  of 
garnishment.  See  infra,  this  section,  Statutory 
Provisions  for  Summoning  Executors  and  Ad- 
ministrators as  Garnishees. 

The  Period  Within  Which  No  Action  Can  Be 
Brought  against  the  executor  or  administrator, 
that  is,  six  months  after  the  granting  of  letters 
testamentary  or  of  administration,  under  the 
Alabama  statute,  must,  it  was  formerly  held, 
elapse  before  a  garnishment  proceeding  can 
be  maintained  against  such  representative. 
Presnall  v.  Mabry,  3  Port.  (Ala.)  105.  But 
this  restriction  was  afterwards  removed  by  a 
statute  which  expressly  authorized  the  sum- 
moning of  executors  and  administrators  as 
garnishees,  and  provided  that  no  judgment 
could  be  rendered  against  them,  without  their 
consent,  until  the  settlement  of  the  estate. 
Moore  v.  Stainton,  22  Ala.  831. 

A  Court  Having  No  Jurisdiction  of  Actions  By 
and  Against  Executors  and  Administrators  cannot 
summon  such  persons  as  garnishees.  Har- 
mon v.  Birchard,  8  Blackf.  (Ind.)  418. 

1.  General  Rule  —  Executors  and  Administrators 
Not  Subject  to  Garnishment  —  United  States.  — 
Picquet  v.  Swan,  4  Mason  (U.  S.)  443. 

Arkansas.  —  Gill  v.  Middleton,  60  Ark.  213; 
Thorn  v.  Woodruff,  5  Ark.  55;  Fowler  v. 
McClelland,  5  Ark.  188. 

California.  —  Matter  of  Nerac,  35  Cal.  392, 
95  Am.  Dec.  nr. 

Delaware.  —  Marvel  v.  Houston,  2  Harr. 
(Del.)  349- 

Illinois.  —  Millison  v.  Fisk,  43  111.  112. 

Iowa.  —  Boyer  v.  Hawkins,  86  Iowa  40,  cit- 
ing 8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
"37. 

Massachusetts.  —  Barnes  v.  Treat,  7  Mass. 
271;  Brooks  v.  Cook,  8  Mass.  246;  Stils  v. 
Harmon,  7  Cush.  (Mass.)  406. 

Michigan.  —  Hudson  v.  Saginaw  Circuit 
Judge,  114  Mich.  116;  White  v.  Ledyard,  48 
Mich.  264;  Earle  v.  Grove,  92  Mich.  285. 

New  York.  —  Matter  of  Hurd,  9  Wend.  (N. 
Y.)  465- 

Rhode  Island. — Conway  v.  Armington,  11 
R.  I.  116. 

Texas.  —  Cleveland  v.  Harding,  67  Tex.  396. 
Vermont.  —  Short  v.  Moore,  10  Vt.  446. 
West  Virginia.  —  Brewer  v.  Hutton,  45  W. 
Va.  106. 

Appointment  of  Special  Administrator  Fending 
Contest  of  Will.  —  Where  a  special  adminis- 
trator is  appointed  pending  the  contest  of  the 
will,  the  executrix  named  in  the  will  cannot, 
pending  such  contest,  be  summoned  as  gar- 
nishee with  respect  to  a  judgment  recovered 
against  the  decedent  at  the  suit  of  a  creditor 
of  the  person  recovering  such  judgment. 
Matter  of  Flandrow,  92  N.  Y.  256. 


2.  Not  Subject  to  Garnishment  for  Interests  of 
Creditors  —  Arkansas.  —  Fowler  v.  McClelland, 
5  Ark.  188;  Thorn  v.  Woodruff,  5  Ark.  55. 

Delaware.  —  Marvel  v.  Houston,  2  llarr. 
(Del.)  349;  Plunkett  v.  Le  Huray,  4  Harr. 
(Del.)  436. 

Louisiana.  —  Thornhill  v.  Christmas,  11 
Rob.  (La.)  201. 

Maine.  —  Waite  v.  Osborne,  11  Me.  185; 
Kimball  v.  Woodman,  19  Me.  200;  Commer- 
cial Bank  v.  Neally,  39  Me.  402. 

Massachusetts.  —  Brooks  v.  Cook,  8  Mass. 
246. 

Missouri.  —  Curling  v.  Hyde,  10  Mo.  374. 

Nevada.  —  Norton  v.  Clark,  18  Nev.  247. 

New  York. — Jackson  v.  Walsworth,  1 
Johns.  Cas.  (N.  Y.)  372;  Matter  of  Hurd,  c, 
Wend.  (N.  Y.)  465. 

North  Carolina.  —  Welch  v.  Gurley,  2  Hayw. 
(3  N.  Car.)  334;  Tate  v.  Morehead,  65  N.  Car. 
681. 

Oregon.  —  Harrington  v.  La  Rocque,  13  Ore- 
gon 344. 

Pennsylvania.  —  M'Coombe  v.  Dunch,  2 
Dall.  (Pa.)  73. 

Rhode  Island.  —  Conway  v.  Armington,  II 
R.  I.  116. 

Virginia.  —  Bickle  v.  Chrisman,  76  Va.  678. 
West  Virginia.  —  Parker  v.  Donnally,  4  W. 
Va.  648. 

Proceeds  of  Real  Estate  Sold  with  Consent  of 
Heirs.  —  In  Waite  v.  Osborne,  n  Me.  185,  it 
was  held  that  an  administrator  was  not  charge- 
able as  trustee  in  a  process  of  foreign  attach- 
ment brought  to  recover  a  debt  due  from  the 
creditor  of  the  intestate,  though  the  effects  in 
the  administrator's  hands  were  the  proceeds 
of  a  sale  of  the  real  estate,  made  with  consent 
of  the  heirs,  but  without  license  from  the 
judge  of  probate. 

3.  Not  Subject  to  Garnishment  for  Shares  'ol 
Legatees  and  Distributees  —  United  States.  — 
Picquet  v.  Swan,  4  Mason  (U.  S.)  443. 

California.  —  Sime's  Estate,  Myr.  Prob.  (Cal.) 
100. 

Connecticut.  —  Winchell  v.  Allen,  1  Conn. 
385;  Benton  v.  Dutcher,  3  Day  (Conn.)  440. 

Florida.  —  Post  v.  Love,  19  Fla.  634. 

Illinois.  —  Crownover  v.  Bamburg,  2  111. 
App.  162. 

Massachusetts.  —  Barnes  v.  Treat,  7  Mass. 
271. 

Neiv  Jersey.  —  Woodward  v.  Woodward,  8 
N.  J.  Eq.  127. 

North  Carolina.  —  Elliott  v.  Newby,  2  Hawks 
(9  N.  Car.)  22. 

Ohio.  —  Bently  v.  Strathers,  5  Cine.  L.  Bui. 
288,  8  Ohio  Dec' (Reprint)  44. 

Oregon.  —  Harrington  v.  La  Rocque,  13  Ore- 
gon 344. 

Pennsylvania.  —  Barnett  v.  Weaver,  2  Whart. 
(Pa.)  418;  Shewell  v.  Keen,  2  Whart.  (Pa.)  332, 
30  Am.  Dec.  266;  Chester  Bank  v.  Ralston,  7 
Pa.  St.  482;  McCreary  v.  Topper,  10  Pa.  St. 
419;  Hartle  v.  Long,  5  Pa.  St.  491. 

South  Carolina.  —  Young  v.  Young,  2  Hill 
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(b)  limitations  to  Rule  —  Order  for  Payment  of  Creditor's  Claim.  —  Where  the  payment 
of  the  claim  of  the  creditor  of  the  estate  has  been  ordered  by  the  probate 
judge,  the  executor  or  administrator  becomes  personally  liable  for  its  payment, 
and  he  may  then  be  summoned  as  garnishee  in  respect  thereto.1 

Order  for  Distribution  Among  Legatees  and  Distributees.  —  And  the  same  limitation 
exists  where  the  estate  has  been  fully  administered,  the  accounts  of  the  execu- 
tors settled,  and  the  distribution  of  the  estate  among  the  legatees  and  dis- 
tributees ordered.8 

(o)  Statutory  Provisions  for  Summoning  Executors  and  Administrators  as  Garnishees.  —  In 

some  jurisdictions  the  general  rule  prohibiting  the  summoning  of  executors  or 
administrators  as  garnishees  has  been  changed  by  statutory  provisions  in 
express  terms  rendering  them  liable  to  such  process.3 


L.  (S.  Car.)  425;  M'Dowall  v.  Hollister,  3  C. 
L.  R.  933. 

Vermont.  —  Short  v.  Moore,  10  Vt.  446. 

Virginia.  —  Whitehead  v.  Coleman,  31 
Gratt.  (Va.)  784.  Compare  Vance  v.  Mc- 
Laughlin, 8  Gratt.  (Va.)  289. 

Wisconsin.  —  J.  I.  Case  Threshing  Mach.  Co. 
v.  Miracle,  54  Wis.  295. 

In  Florida,  under  a  statute  authorizing  gar- 
nishment when  any  person  was  indebted  to 
the  defendant  in  execution,  or  had  any  of  the 
effects  or  property  of  the  defendant  in  his 
hands,  possession,  or  control,  it  was  held  that 
an  executor  could  not  be  charged  as  garnishee 
at  the  suit  of  the  creditors  of  the  legatee  during 
the  progress  of  the  administration.  Post  v. 
Love,  19  Fla.  634. 

1.  Order  for  Payment  of  Claims.  —  Boyer  v. 
Hawkins,  86  Iowa  40,  citing  %  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  1137. 

In  Fowler  v.  McClelland,  5  Ark.  188,  it  was 
said  that  an  administrator  against  whom  an 
allowance  had  been  made  by  the  probate  court 
in  favor  of  a  creditor  of  the  estate,  and  an 
order  to  pay  to  such  creditor  a  prorata  divi- 
dend, was  not  liable  to  garnishment  in  re 
spect  to  such  allowance,  at  the  suit  of  credit- 
ors of  such  creditor,  either  individually  or  as 
administrator.  In  this  case,  however,  the  ad- 
ministrator was  summoned  in  his  individual 
capacity,  and  therefore  the  case  is  not  authority 
that  in  such  a  case  the  administrator  cannot 
be  summoned  in  his  representative  capacity. 

2.  Order  for  Distribution  Among  Legatees  and 
Distributees — California.  —  Matter  of  Nerac, 
35  Cal.  392,  95  Am.  Dec.  in. 

Delaware.  —  Fitchett  v.  Dolbee,  3  Harr. 
(Del.)  267. 

Illinois.  —  Bartell  v.  Bauman,  12  111.  App. 
450. 

Iowa.  —  Boyer  v.  Hawkins,  86  Iowa  40, 
citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
"37-. 

Missouri.  —  Richards  v.  Griggs,  16  Mo.  416, 
57  Am.  Dec.  240;  God  man  v.  Gordon,  1  Mo. 
App.  Rep.  403. 

Oregon.  —  Harrington  v.  La  Rocque,  13  Ore- 
gon 344. 

Pennsylvania.  —  McCreary  v.  Topper,  10  Pa. 
St.  419;  City  v.  Brennan,  5  Pa.  Dist.  116,  citing 
8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  1140. 

Vermont.  —  Hoyt  v.  Christie,  51  Vt.  48. 

See  also  Post  v.  Love,  19  Fla.  634;  Chester 
Bank  v.  Ralston,  7  Pa.  St.  482;  Short  v.  Moore, 
10  Vt.  446. 

Compare  Hudson  v.  Saginaw  Circuit  Judge, 
114  Mich.  116. 


Necessity  for  Demand  upon  Administrator. — 

The  fact  that  an  administrator  cannot  be  sued 
by  the  distributee  until  thirty  days  have 
elapsed  after  demand  made  upon  him  for  pay- 
ment of  the  distributee's  share  does  not  pre- 
vent the  administrator  from  being  summoned 
as  garnishee  prior  to  such  demand.  Bartell 
v.  Bauman,  12  111.  App.  450. 

Refunding  Bond.  —  If  the  administrator 
should  ask  a  refunding  bond,  the  court  would 
have  ample  power  to  require  the  garnishing 
creditor  to  execute  it  as  a  condition  of  garnish- 
ment. Bartell  v.  Bauman,  12  111.  App.  450, 
See  also  Fitchett  v.  Dolbee,  3  Harr.  (Del.)  267. 

Taking  Judgment  After  Order  for  Distribution. 
—  Where  an  executororadministrator  is  sum- 
moned as  garnishee  before  the  making  of  an 
order  of  distribution,  judgment  cannot  be 
taken  against  him  therein  after  the  order  is 
made.  J.  I.  Case  Threshing  Mach.  Co.  v. 
Miracle,  54  Wis.  295. 

3.  Statutory  Provisions  —  Alabama.  —  Moore 
v.  Stainton,  22  Ala.  831;  Dudley  v.  Falkner, 
49  Ala.  148;  Code  Ala  (1896),  §  2178. 

Connecticut.  —  Johnes  v.  Jackson,  67  Conn. 
81;  Gen.  Stat.  (1888),  §  1231. 

Georgia.  —  Sapp  v.  McArdle,  41  Ga.  629. 
Indiana.  —  Simonds  v.  Harris,  92  Ind.  505; 
Horner's  Stat.  Ind.  (1896),  §  942. 

Iowa.  —  Shepherd  v.  Bridenstine,  80  Iowa 
225,  citing  8  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  1200;  Boyer  v.  Hawkins,  86  Iowa  40, 
citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
1104;  Meek  v.  Briggs,  87  Iowa  610,  43  Am.  Su 
Rep.  410;  Code  Iowa  (1897),  §  3936. 

Maine.  —  Cutter  v.  Perkins,  47  Me.  557; 
Cummings  v.  Garvin,  65  Me.  301;  Rev.  Stat. 
Me.  (1883),  c.  86,  §  36. 

Massachusetts.  —  Cady  v.  Comey,  10  Met. 
(Mass.)  459;  Hoar  v.  Marshall,  2  Gray  (Mass.) 
251;  Holbrook  v.  Waters,  19  Pick.  (Mass.)  354; 
Wheeler  v.  Bowen,  20  Pick.  (Mass.)  563; 
Beverstock  v.  Brown,  157  Mass.  565;  Boston 
Bank  v.  Minot,  3  Met.  (Mass.)  507;  Stils  v. 
Harmon,  7  Cush.  (Mass.)  406;  Vantine  v. 
Morse,  104  Mass.  275;  Capen  v.  Duggan,  136 
Mass.  501;  Nickerson  v.  Chase.  122  Mass.  296; 
Chase  7>.  Thompson,  153  Mass.  14. 

Mississippi.  —  Thrasher  Buckingham,  40 
Miss.  67;  Holman  -'.  Fisher,  49  Miss.  472. 

Pennsylvania.  —  Rhodes  v.  Kemble,  12  Pa. 
Co.  Ct.  470;  Strouse  v.  Lawrence,  13  Pa.  Co. 
Ct.  131;  Union  Nat.  Bank  v.  Fagan,  34  W. 
N.  C.~(Pa.)  20;  Hartle  v.  Long,  5  Pa.  St.  491; 
Chester  Bank  v.  Ralston,  7  Pa.  St.  482; 
Gochenaur  v.  Hostetter,  18  Pa.  St.  414;  Sin- 
nickson  v.  Painter,  32  Pa.  St.  384. 
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(d)  Refunding  Bond.  —  When  an  executor  or  administrator  is  charged  for  a 
specific  legacy,  the  original  plaintiff,  as  in  the  case  of  legatees,1  may  be  required 
to  give  a  refunding  bond  to  the  executor  or  administrator  to  refund  in  case  the 
sum  recovered  by  him  shall  be  needed  to  satisfy  demands  which  may  after- 
wards be  recovered  against  the  estate  of  the  testator.2 

(e)  Time  of  Service  of  Process.  —  The  process  may  be  served  upon  the  executor 
or  administrator  so  as  to  be  effective  to  reach  the  share  in  the  estate  of  a  dis- 
tributee or  legatee  immediately  upon  the  appointment  and  qualification  of 
the  executor  or  administrator;3  but  while  it  seems  that  as  regards  executors 
the  process  may  be  served  upon  the  executor  before  the  probate  of  the  will,4 
still,  as  regards  an  administrator,  it  is  ineffectual  if  served  upon  him  before  he 
has  qualified  as  such.5 

(f)  Determining  Garnishee's  Liability.  —  Where  the  process  is  served  before  the 
settlement  of  the  estate,  the  executor  or  administrator  is  jnot  to  be  charged 
until  the  estate  is  so  far  settled  as  to  render  it  certain  that  there  is  a  balance 
to  be  distributed  to  the  principal  defendant,  and  the  case  should  be  continued 
until  that  time.6 

11.  Agents  of  Principal  Defendant  —  a.  In  General.  —  As  a  general  rule  a 
person  in  the  substantial  possession  of  property  in  his  character  of  agent  may 
be  summoned  as  garnishee  at  the  suit  of  creditors  of  his  principal.7 

b.  Possession  as  Servant.  —  The  statutes,  however,  generally  provide 
for  the  summoning,  as  garnishees,  of  persons  "  in  possession  "  of  property 
belonging  to  the  defendant,  or  for  reaching  by  garnishment  property,  etc.,  "  in 
the  possession  or  under  the  control  "  of  the  garnishee,  and  the  rule  has  been 


Insolvency  of  Estate. —  A  statute  prohibiting' 
suits  against  estates  of  decedents  when  de- 
clared insolvent,  will  not  preclude  an  executor 
from  being  summoned  as  garnishee.  Holman 
v.  Fisher,  49  Miss.  472. 

1.  See  the  title  Legacies  and  Devises. 

2.  Refunding  Bond.  —  Cady  v.  Comey,  10  Met. 
(Mass.)  459;  Hoar  v.  Marshall,  2  Gray  (Mass.) 
253.  See  also  Bartell  v.  Bauman,  12  111.  App. 
450;  Fitchett  v.  Dolbee,  3  Harr.  (Del.)  267. 

3.  Time  of  Service  of  Process.  —  Hoar  v.  Mar- 
shall, 2  Gray  (Mass.)  251;  Mechanics'  Sav. 
Bank  v.  Waite,  150  Mass.  234. 

4.  Service  on  Executor  Before  Probate  of  Will. 
—  In  Johnes  v.  Jackson,  67  Conn.  81,  the 
service  of  foreign  attachment,  in  accordance 
with  Gen.  Stat.  Conn.  (1888),  §  1231,  made 
upon  the  executor  of  a  will  before  the  probate 
thereof,  was  held  effectual  to  secure  a  distribu- 
tive share  due  to  the  defendant,  but  it  was  held 
that  a  judgment  on  scire  facias  following  such 
foreign  attachment  could  not  be  rendered 
against  an  executor  before  the  time  when  it 
became  his  duty  to  deliver  to  the  defendant 
the  distributive  share  thus  attached. 

In  the  Matter  of  Flandrow,  92  N.  Y.  256, 
however,  it  was  held  that  where  the  validity 
of  a  will  is  contested,  and  pending  the  pro- 
ceedings the  estate  is  in  the  possession  of  a 
special  administrator,  the  executor  cannot 
be  charged  as  garnishee  in  respect  to  such 
estate. 

5.  Service  on  Administrator  Ineffectual  Before 
Qualification.  —  Davis  v.  Davis,  2  Cush.  (Mass.) 
in. 

6.  Continuing  Case  to  Determine  Liability  of  Gar- 
nishee. —  Mechanics'  Sav.  Bank  v.  Waite,  150 
Mass.  234;  Wheeler  v.  Bowen,  20  Pick.  (Mass.) 
563;  Hoar  v.  Marshall,  2  Gray  (Mass.)  251; 
Vantine  v.  Morse,  104  Mass.  275. 
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Where  the  executor  has  exhausted  the  per- 
sonal assets  of  the  estate  in  paying  other  lega- 
cies and  claims  against  it,  execution  should  be 
stayed  against  him  as  trustee,  to  give  him  an 
opportunity  to  apply  for  a  license  to  sell  real 
estate  sufficient  to  raise  money  to  pay  the 
legacy  with  respect  to  which  he  was  garnishee. 
Cady  v.  Comey,  10  Met.  (Mass.)  459. 

In  Georgia  the  statute  provides  that  the  ad- 
ministrator shall  not  be  compelled  to  answer 
until  the  estate  is  sufficiently  administered 
upon  to  enable  him  to  do  so  safely.  Sapp  v. 
McArdle,  41  Ga.  628. 

Specific  Legacy.  —  Where  a  specific  legac)-  is 
sought  to  be  reached  by  such  process,  service 
of  the  writ  will  be  ineffectual  unless  such 
legacy  is  at  the  time  of  the  service  in  the 
hands  of  the  executor  or  administrator.  Thus 
it  has  been  held  that  an  administrator  with  the 
will  annexed  was  not  chargeable  as  trustee  of 
a  legatee  for  a  legacy  of  a  small  fractional  un- 
divided interest  of  a  vessel  which  had  never 
been  in  his  possession  or  control,  and  which 
had  not  been  sold  or  reduced  to  money. 
Nickerson  v.  Chase,  122  Mass.  296. 

7.  Agents  Summonable  as  Garnishees.  —  Pea- 
body  v,  Maguire,  79  Me.  572;  McDonald  v. 
Gillett,  69  Me.  271;  Cook  v.  Holbrook,  6  Allen 
(Mass.)  573;  Morrill  v.  Brown,  15  Pick.  (Mass.) 
176;  Narramore  v.  Clark,  63  N.  H.  166;  Smith 
v.  Boston,  etc.,  R.  Co.,  33  N.  H.  337;  McGraw 
v.  Memphis,  etc.,  R.  Co.,  5  Coldw.  (Tenn.)  434; 
Felch  v.  Eau  Pleine  Lumber  Co.,  58  Wis.  431; 
Mayo  v.  Hansen,  94  Wis.  610;  Storm  v.  Cotz- 
hausen,  38  Wis.  139;  Greene,  etc.,  Co.  v. 
Remington,  72  Wis.  648. 

A  Collecting  Agent  may  be  charged  as  gar- 
nishee for  property  received  for  his  principal. 
Austin  Nat.  Bank  v.  Bergen,  (Tex.  Civ.  App. 
1898)  47  S.  W.  Rep.  1037. 
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laid  down  that  mere  employment  in  the  service  of  the  owner  in  and  about  his 
properties,  and  the  physical  power,  by  reason  of  such  employment,  to  handle, 
remove,  or  return  such  properties  and  to  receive  and  pay  out  moneys  of  the 
owner,  do  not  constitute  the  possession  or  control  of  the  properties  contem- 
plated by  such  statutes,  and  such  servant  is  not,  by  reason  of  such  employ- 
ment, subject  to  be  summoned  as  garnishee.  In  such  case,  though  such 
employment  gives  a  degree  of  physical  power  over  the  properties,  still  the 
possession  and  control  exist  with  the  owner  and  not  with  the  employee  or 
servant.1 

c.  Employees  and  Officers  of  Corporations. — This  rule  is  chiefly 
exemplified  in  cases  where  it  is  sought  to  charge  as  garnishees  the  employees 
of  corporations  having  in  their  possession  as  such  the  moneys  and  property  of 
the  corporation,  and  though  the  cases  are  in  direct  and  irreconcilable  conflict 
on  the  question,  it  seems  that  the  better  doctrine  is  that  such  employees 
cannot  be  summoned  as  garnishees  with  respect  thereto.2 

Funds  Held  by  Officer  in  His  Individual  Capacity.  —  An  officer  of  a  corporation,  how- 
ever, may,  of  course,  hold  funds  of  the  corporation  in  his  individual  capacity, 
so  as  to  render  him  liable  to  be  summoned  as  garnishee  with  respect  thereto.3 

d.  Charging  Agent  as  Garnishee  of  Creditors  of  His  Principal. 
—  In  a  number  of  cases,  where  agents  have  had  in  their  possession  moneys  or 
properties  of  their  principals,  attempts  have  been  made  on  that  account  to 
summon  them  as  garnishees  of  creditors  of  their  principal,  and  in  such  cases, 
where  there  was  no  personal  liability  on  the  part  of  such  agents  to  such  credi- 
tors, it  has  been  universally  held  that  they  cannot  be  charged  as  garnishees, 
as,  in  order  to  charge  a  garnishee,  he  must  be  either  personally  liable  to  the 
principal  defendant,  or  have  in  his  possession  property,  etc.,  belonging  to  him,4 


1.  Servants  in  Possession  as  Such.  —  McGraw 
v.  Memphis,  etc.,  R.  Co.,  5  Coldw.  (Tenn.) 
434;  Pettingill  v.  Androscoggin  R.  Co.,  51  Me. 
370;  Nolte  v.  Von  Gassy,  15  111.  App.  230. 

2.  Employees  of  Corporations  Not  Summonable 
as  Garnishees  —  Illinois.  —  Galena,  etc.,  R.  Co. 
v.  Stahl,  103  111.  67.  Compare  Nolte  v.  Von 
Gassy,  15  111.  App.  230. 

Maine.  —  Sprague  v.  Steam  Nav.  Co.,  52 
Me.  592;  Pettingill  v.  Androscoggin  R.  Co., 
51  Me.  370;  Bovvker  v.  Hill,  60  Me.  172. 

Missouri.  —  Mueth  v.  Schardin,  4  Mo.  App. 
403- 

Pennsylvania.  —  Fowler  v.  Pittsburgh,  etc., 
R.  Co.,  35  Pa.  St.  22;  State  F.  &  M.  Ins.  Co. 
v.  The  Oglesby,  3  Luz.  Leg.  Obs.  (Pa.)  158; 
Muhlenberg  v.  Eiler.  1  Leg.  Chron.  (Pa.)  248; 
Johnson  City  First  Nat.  Bank  v.  Bristol  Iron, 
etc.,  Co.,  12  Pa.  Co.  Ct.  176. 

Tennessee.  —  McGraw  v.  Memphis,  etc.,  R. 
Co.,  5  Coldw.  (Tenn.)  434;  Adams  v.  Mem- 
phis, 3  Shannon  Tenn.  Cas.  392. 

Employees  of  Corporation  Held  Summonable  as 
Garnishees.  —  Central  Plank-Road  Co.  v.  Sam- 
mons,  27  Ala.  380;  Davenport  First  Nat.  Bank 
v.  Davenport,  etc.,  R.  Co.,  45  Iowa  120;  Lit- 
tleton N.  Bank  v.  Portland,  etc.,  R.  Co.,  58  N. 
H.  104;  Mayo  v.  Hansen,  94  Wis.  610;  Balls- 
ton  Spa  Bank  v.  Marine  Bank,  18  Wis.  493; 
Everdell  v.  Sheboygan,  etc.,  R.  Co.,  41  Wis. 
395.  See  also  Jepson  v.  International  Frater- 
nal Alliance,  17  R.  I.  471;  Detroit  First  Nat. 
Bank  v.  Burch,  80  Mich.  242;  Hughes  v.  Ore- 
gonian  R.  Co.,  ir  Oregon  158. 

3.  Officer  Holding  Funds  of  Corporation  in  Indi- 
vidual Capacity.  —  In  Reed  v.  Penrose,  36  Pa. 
St.  214,  it  was  held  that  a  banker  with  whom 


the  funds  of  a  corporation  were  deposited 
might  be  summoned  as  garnishee  with  respect 
thereto,  though  the  banker  was  also  the  presi- 
dent of  the  corporation. 

4.  Agents  Not  Chargeable  as  Garnishees  of  Cred- 
itors of  Their  Principals  —  United  States.  —  Lewis 
v.  Smith,  2  Cranch  (C.  C.)  571. 

Alabama.  —  Howard-Harrison  Iron  Co.  v. 
Tillman,  103  Ala.  121. 

Colorado.  —  Voorhies  v.  Denver  Hardware 
Co.,  4  Colo.  App.  428. 

Connecticut.  —  Hewitt  v.  Wheeler,  22  Conn. 
558. 

Iowa.  —  Buchanan  County  Bank  v.  Cedar 
Rapids,  etc.,  R.  Co.,  62  Iowa  494. 

Maine.  —  Williams  v.  Williams,  23  Me.  17; 
Sprague  v.  Steam  Nav.  Co.,  52  Me.  592;  Bow- 
ler v.  European,  etc.,  R.  Co.,  67  Me.  395; 
Skowhegan  Bank  v.  Farrar,  46  Me.  293. 

Massachusetts.  —  Wells  v.  Greene,  8  Mass. 
504;  Cramer  v.  Flint,  18  Pick.  (Mass.)  140; 
Chapin  v.  Connecticut  River  R.  Co.,  16  Gray 
(Mass.)  69;  Gould  v.  Newburyport  R.  Co.,  14 
Gray  (Mass.)  472;  Hartan  v.  Eastern  R.  Co., 
114  Mass.  44;  Casey  v.  Davis,  100  Mass.  124. 

Missouri. — -  Fenton  v.  Block,  10  Mo.  App. 
536;  Atwood  z:  Hale,  17  Mo.  App.  81;  Pro- 
venchere  v.  Reifess,  62  Mo.  App.  51. 

New  Hampshire.  —  Collins  v.  Brigham,  11  N. 
H.  420;  Walcott  v.  Keith,  22  N.  H.  196. 

Vermont.  —  Hale  v.  Foley,  47  Vt.  260. 

One  Having  Possession  of  Mortgaged  Chattels  as 
the  Mortgagee's  Agent  cannot  be  charged  as 
garnishee  of  the  mortgagor  Atwood  v.  Hale, 
17  Mo.  App.  81;  Skowhegan  Bank  v.  Farrar, 
46  Me.  293;  Gould  v.  Newburyport  R.  Co., 
14  Gray  (Mass.)  472. 
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and  the  garnishment  of  such  agent  cannot  be  held  sufficient  as  a  garnishment 
of  his  principal.' 

XII.  General  Liability  of  Garnishee  —  1.  In  General.  —  It  is  a  well-recog- 
nized general  rule  that  the  extent  of  the  liability  of  the  garnishee  to  the  plaintiff 
is  fixed  by  the  former's  liability  to  the  defendant.  The  garnishee  is  not  to  be 
placed  in  a  worse  position  by  operation  of  the  proceeding  against  him  than  he 
would  have  been  in  had  the  defendant's  claim  been  enforced  against  him 
directly ;  the  rights  of  the  plaintiff  do  not  rise  above  or  extend  beyond  those 
of  the  defendant,  in  whose  shoes  he  stands,  and  he  can  assert  only  the  rights 
of  the  latter.8 

Contract  Rights  of  Garnishee  Not  Impaired.  —  Thus  as  a  general  rule  the  garnish- 
ment cannot  have  the  effect  of  changing  the  nature  of  the  contract  between 


1.  Garnishment  of  Agent  Insufficient  as  Garnish- 
ment of  Principal.  —  Buchanan  County  Bank  v. 
Cedar  Rapids,  etc.,  R.  Co.,  62  Iowa  494;  Pro- 
venchere  v.  Reifess,  62  Mo.  App.  51. 

2.  Liability  of  Garnishee  Fixed  by  His  Liability 
to  Defendant — United  States.  —  North  Chicago 
Rolling  Mill  Co.  v.  St.  Louis  Ore,  etc.,  Co., 
152  U.  S.  596;   Lewis  v.  Smith,  2  Cranch  (C. 

C)  571. 

Alabama.  —  Roman  v.  Dimmick,  (Ala.  1899) 
26  So.  Rep.  214. 

Colorado.  —  Universal  F.  Ins.  Co.  v.  Tabor, 
16  Colo.  531;  Union  Pac.  R.  Co.  v.  Gibson,  15 
Colo.  299;  Sauer  v.  Nevadaville,  14  Colo.  54; 
Hallowell  v.  Leafgreen,  3  Colo.  App.  22. 

Connecticut.  —  Curtis  v.  Alvord,  45  Conn. 
569;  Ward  v.  Hartford  County,  12  Conn.  404. 

Georgia.  —  Bates  v.  Forsyth,  69  Ga.  365. 

Illinois.  —  Richardson  v.  Lester,  83  111.  55; 
Towner  v.  George,  53  111.  168;  McClory  v. 
Crawley,  59  111.  App.  392;  Crownover  v.  Bam- 
burg,  2  111.  App.  162;  Chatroop  v.  Borgard,  40 
111.  App.  279;  McCoy  v.  Williams,  6  111.  584. 

Indiana.  —  Chapin  v.  Jackson,  45  Ind.  153; 
Wiles  v.  Lee,  4  Ind.  App.  579. 

Iowa.  —  Williams  v.  Housel,  2  Iowa  154; 
Metcalf  v.  Kincaid,  87  Iowa  443,  43  Am.  St. 
Rep.  391;  Burton  v.  District  Tp.,  11  Iowa  166; 
H  enry  v.  Wilson,  85  Iowa  60;  Meek  v.  Briggs, 
87  Iowa  610,  43  Am.  St.  Rep.  410;  Williams 
v.  Housel,  2  Iowa  154;  Smith  v.  Clarke,  9 
Iowa  241;  Cox  v.  Russell,  44  Iowa  556;  Hunt- 
ington v.  Risdon,  43  Iowa  517;  Stadler  v. 
Parmlee,  14  Iowa  175;  Walters  v.  Washington 
Ins.  Co.,  1  Iowa  404,  63  Am.  Dec.  451. 

Kansas.  —  Johnson  v.  Brant,  38  Kan.  754; 
Kansas  Invest.  Co.  v.  Jones,  2  Kan.  App.  638. 

Louisiana.  —  Meyer  v.  Deffarge,  30  La.  Ann. 
54S;  Marshall  v.  Grand  Gulf  R.,  etc.,  Co.,  5 
La.  Ann.  360;  Exposition  R.,  etc.,  Co.  v. 
Canal  St.  Exposition  R.  Co.,  42  La.  Ann.  370^ 
Peet  v.  Whitmore,  16  La.  Ann.  48. 

Maine.  —  Lyford  v.  Holway,  27  Me.  296. 

Maryland.  —  Maryland  Agricultural  College 
v.  Baltimore,  etc.,  R.  Co.,  43  Md.  434;  Oden- 
d'hal  v.  Devlin,  48  Md.  439;  Baltimore,  etc., 
R.  Co.  v.  Wheeler,  18  Md.  372. 

Massachusetts.  —  Rice  v.  Brown,  9  Cush. 
<Mass.)  308;  Hathaway  v.  Russell,  r6  Mass. 
473-  t 

Michigan.  —  Dawson  v.  Iron  Range,  etc.,  R. 
Co.,  97  Mich.  33;  Karp  v.  Citizens'  Nat.  Bank, 
76  Mich.  679;  Slone  v.  Dowling,  (Mich.  1890)  78 
N.  W.  Rep.  549. 

Nebraska.  —  Fitzgerald  v.  Hollingsworth,  14 
14  C.  of  L. — 53  ; 


Neb.  188;  Code  v.  Carlton,  18  Neb.  328;  Rus 
sell  v.  Lau,  30  Neb.  805. 

Nevada.  —  McKelvey  v.  Crockett,  18  Nev. 
238. 

New  Hampshire.  —  Proctor  v.  Lane,  62  N. 
H.  457;  Leach  v.  Pillsbury,  15  N.  H.  137; 
Getchell  v.  Chase,  37  N.  H.  106;  Brown  v. 
Heath,  45  N.  H.  168;  Ross  v.  Allen,  10  N.  H.  96. 

Oregon. —  Baker  v.  Eglin,  n  Oregon  333. 

Pennsylvania.  —  Coble  v.  Nonemaker,  78  Pa. 
St.  501. 

Rhode  Island.  —  Carpenter  v.  Gay,  12  R.  I. 
306;  Smith  v.  Millett,  n  R.  I.  532. 

Texas.  —  Noyes  v.  Brown,  75  Tex.  458. 

Vermont.  —  Rice  v.  Talmadge,  20  Vt.  378; 
Bartlett  v.  Wood,  32  Vt.  372. 

Virginia.  —  Watts  v.  Robertson,  4  Hen.  & 
M.  (Va.)  442. 

Wisconsin.  —  Healey  v.  Butler,  66  Wis.  9; 
St.  Louis  v.  Regenfuss,  28  Wis.  144. 

Indebtedness  Not  Payable  in  Money.  —  The 
debtor  of  a  corporation,  garnished  upon  a  debt 
payable  in  its  notes,  cannot  be  condemned  to 
pay  the  amount  in  current  funds.  The  judg- 
ment should  be  that  he  pay  in  the  notes  of  the 
corporation,  within  a  certain  specified  time, 
or,  in  default,  a  certain  sum  of  money.  Mar- 
shall v.  Grand  Gulf  R.,  etc.,  Co.,  5  La.  Ann. 
360.  See  also  National  Union  Bank  v.  Brain- 
erd,  65  Vt.  291;  Marble  Falls  Ferry  Co.  v. 
Spitler,  7  Tex.  Civ.  App.  82. 

Where  a  railroad  corporation  was  charged 
as  trustee  of  an  employee  whose  claim  was 
payable  in  stock,  a  tender  of  certificates  of  a 
sufficient  number  of  shares  duly  signed  and 
filled,  except  the  name  of  the  holder,  but  not 
separated  from  the  treasurer's  book,  was  held 
sufficient.  Harris  v.  Somerset,  etc.,  R.  Co., 
47  Me.  298. 

Gifts  Received  from  Defendant.  —  A  garnishee 
cannot  be  charged  by  reason  of  a  gratuitous 
gift  of  money  by  the  defendant  to  him,  al- 
though the  claim  of  the  plaintiff  existed  prior 
to  the  gift,  if  the  case  does  not  disclose  that 
the  donor  was  insolvent  or  largely  indebted. 
Whittier  v.  Prescott,  48  Me.  367.  See  also 
Plummer  v.  Rundlett.  42  Me.  365. 

Property  Received  in  Payment  of  Debt.  —  Nor 
can  the  garnishee  be  charged  on  account  of 
his  possession  of  property  received  from  the 
defendant  in  good  faith  in  payment  of  an 
indebtedness  owing  by  the  defendant  to  the 
garnishee.  Bowker  v.  Hill,  60  Me.  172;  Flagg 
v.  Bates,  65  Me.  364;  Boston  L.  &  T.  Co.  v. 
Organ,  53  Kan.  386. 
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the  garnishee  and  the  defendant,  or  the  rights  and  liabilities  of  the  parties 
thereunder.1 

Contract  Between  Garnishee  and  Defendant  Tainted  with  Fraud.  — -  Where,  however,  the 
contract  between  the  garnishee  and  the  defendant  is  tainted  with  fraud,  to 
the  injury  of  the  creditors  of  the  defendant,  as  where  property  has  been  trans- 
ferred by  the  defendant  to  the  garnishee  in  fraud  of  the  creditors  of  the  former, 
the  rights  of  the  plaintiff  may  extend  beyond  and  rise  above  those  of  the 
defendant.* 

2.  As  Affected  by  Grounds  on  Which  Writ  Is  Issued.  —  The  liability  of  a 
person  to  be  charged  as  garnishee  on  the  ground  that  he  has  property,  money 
or  chattels,  credits,  and  effects  in  his  hands  or  under  his  control  is  distinct 
from  his  liability  on  the  ground  of  indebtedness  to  the  principal  defendant, 
and  when  process  is  issued  on  an  affidavit  specifying  one  of  these  grounds 
only,  the  garnishee  cannot  be  charged  with  liability  on  the  other  ground.3 


1.  Contract  Rights  of  Garnishee  Not  Impaired. 

—  Schuler  v.  Israel,  120  U.  S.  506;  Hurst  z>. 
Home  Protection  F.  Ins.  Co.,  81  Ala.  174; 
Hall  v.  Magee,  27  Ala.  414;  McDonald  v. 
Creager,  96  Iowa  659;  White  Mountain  Bank 
v.  West,  46  Ms.  15;  Jewett  v.  Bacon,  6  Miss. 
60;  Kiely  v.  Bertrand,  67  Mich.  332;  Feidler 
v.  Blow,  5  West  L.  J.  (Ohio)  405,  1  Ohio  Dec. 
(Reprint)  245;  Mensing  v.  Engelke,  67  Tex. 
532;  McClellan  v.  Routh,  15  Tex.  Civ.  App. 
344;  Ellison  v.  Tuttle,  26  Tex.  283. 

Building  Contract.  —  A  building  contractor 
was  to  finish  his  job  at  a  certain  date,  but  was 
to  forfeit  a  certain  sum  to  his  customer  for 
every  day  after  that  dale  that  it  should  remain 
unfinished.  A  creditor  of  the  contractor  gar- 
nished the  customer,  and  the  latter  disclosed 
that  the  job  was  still  unfinished,  that  a  certain 
amount  of  the  contract  price  remained  unpaid, 
and  that  he  was  entitled  to  a  certain  sum 
every  day  from  the  contractor.  It  did  not  ap- 
pear whether  the  job  would  ever  be  finished, 
or  whether  anything  more  would  be  due  to 
the  conttactor,  or  whether  there  would  be  any 
liability  outside  of  the  express  contract.  It 
was  held  that  the  garnishee  was  entitled  to 
judgment.    Hopson  v.  Dinan,  48  Mich.  612. 

Liability  of  Purchaser  Before  Delivery.  —  The 
purchaser  of  a  flock  of  sheep  was  garnished  as 
the  vendor's  debtor,  and  in  his  disclosure 
stated  that  on  the  day  when  the  summons  vvas 
served  the  sheep  were  "  delivered  "  to  him, 
and  he  helped  drive  them  to  the  scales;  but 
it  also  appeared  that  they  were  to  be  paid  for 
by  weight,  and  had  not  been  weighed  when 
the  summons  was  served.  It  was  held  that 
there  nad  been  no  complete  delivery,  and  the 
purchaser  was  n-ot  therefore  liable  to  be 
charged  as  garnishee.  Case  v.  Dewey,  55 
Mich.  116.  See  also  Smith  v.  Sharpe,  45  Vt. 
545. 

Entire  Contracts  —  Nonperformance.  — When 
the  garnishee  would  be  indebted  to  the  defend- 
ant on  the  performance  of  an  entire  contract, 
he  cannot  be  charged  before  the  contract  has 
been  performed.  Otis  v.  Ford,  54  Me.  104: 
Wverz/.  Merrill,  7  Me.  342. 

Contract  for  Delivery  of  Chattels  at  Future  Date. 

—  Where  a  son  gave  a  bond  to  his  father  to 
pay  to  the  laiter  a  certain  sum  of  money  and 
to  deliver  to  him  certain  quantities  of  provi- 
sions at  fixed  times  in  each  year,  during  the 
father's  life,  it  was  held  that  he  could  not  be 
charged  as  trustee  of  the  father  for  anything 


not  actually  payable.  Sayward  v.  Drew,  6 
Me.  263. 

Elective  Contract.  —  A  debtor  who  has  re- 
served the  right  to  pay  his  debt  in  either  of 
two  different  ways  may  elect,  at  any  time  be- 
fore the  day  of  payment  is  passed,  in  which  of 
those  ways  he  will  pay  it;  and  if  he  has  an 
interest  in  paying  it  in  one  of  those  ways,  he 
cannot  be  compelled  by  garnishment  to  pay  it 
in  any  other  way.  Drake  v.  Harrison,  69  Wis. 
99,  2  Am.  St.  Rep.  717. 

An  insurance  company  which  by  the  terms 
of  the  policy  issued  by  it  has  the  right  to  re- 
build instead  of  paying  the  amount  of  a-loss 
insured  against  is  not  chargeable  in  a  trustee 
process.  The  fact  thai  it  makes  an  arrange- 
ment with  the  assured  and  a  creditor  of  his, 
by  which  the  insurance  company  pays  the 
money  to  the  creditor,  who  erects  a  building 
on  his  own  land,  is  immaterial.  Godfrey  v. 
Macomber,  128  Mass.  188. 

Illegality  of  Contract  —  Foreign  Corporations 
Doing  Business  in  States  without  Compliance  with 
Domestication  Laws. —  When  ihe  contract  be- 
tween the  defendant  and  the  garnishee  is  ille- 
gal, and  the  defendant  is  thereby  precluded 
from  enforcing  any  claim  against  the  gar- 
nishee arising  thereon,  the  creditors  of  the  de- 
fendant stand  in  no  betier  position.  Thus 
when  a  foreign  corporation  doing  business  in 
the  state  is  precluded  from  recovering  funds 
coming  into  its  agent's  hands,  on  account  of 
the  failure  of  the  corporation  to  comply  with 
the  state  domestication  laws,  such  agent  can- 
not be  charged  as  garnishee  with  respect  to 
such  funds  at  the  suit  of  creditors  of  the  cor- 
poration. S.  S.  O.  Iron  Hall  v.  Grigsby, 
178  111.  57.  affirming  78  111.  App.  300.  See  also 
the  title  Foreign  Corporations,  vol.  13,  p.  834. 

Illegal  Sale  of  Intoxicating  Liquors.  —  Where 
the  only  claim  the  principal  defendant  had 
against  the  supposed  trustee  was  for  the  ptice 
of  intoxicating  liquors  purchased  in  Massa- 
chusetts for  the  purposes  of  illegal  sale  in 
Maine,  the  trustee  was  discharged.  Mc- 
Glinchy  v.  Winchell,  63  Me.  31.  See  the  title 
Intoxicating  Liquors.  ' 

2.  Contract  Between  Garnishee  and  Defendant 
Tainted  with  Fraud  to  Injury  of  Defendant's  Cred- 
itors.—  Odend'hal  v.  Devlin,  48  Md.  439; 
Proctor  v.  Lane,  62  N.  H.  457.  See  also  supra, 
this  title,  Property  Subject  to  Garnishment. 

3.  Grounds  on  Which  Writ  Is  Issued.  —  Lewis 
v.  Smith,  2  Cranch  (C.  C.)  573;   Mitchell  9. 
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3.  As  Determined  by  Circumstances  Existing  at  Time  of  Service  of  Garnishment 
—  General  Eule.  — As  a  rule,  the  statutes  in  the  several  jurisdictions  authorize  the 
summoning,  as  garnishees,  of  persons  indebted  to  the  defendant  or  having  in 
their  possession  property  belonging  to  him,  and  it  is  generally  held  that  the 
liability  of  the  garnishee  is  to  be  determined  by  the  circumstances  existing  at 
the  time  of  the  service  of  the  garnishment  process,  and  he  can  be  held  liable 
only  for  property  in  his  hands  at  such  time,  or  for  debts  which,  whether  due  or 
not  due,  are  then  owing  to  the  defendant.  Therefore  the  garnishee  cannot  be 
held  liable  for  property  coming  into  his  hands  after  the  service  of  the  writ,' 
nor  for  indebtedness  to  the  defendant  arising  out  of  new  and  independent  con- 
tracts entered  into  between  the  garnishee  and  the  defendant  after  such  time, 
though  such  indebtedness  becomes  fixed  before  the  garnishee  has  made  his 
disclosure.2 

Minority  Rule.  —  In  many  jurisdictions,  however,  the  statutes  require  the 
garnishee  to  make  disclosures  as  to  any  property  in  his  hands  or  indebtedness 
owing  by  him  to  the  defendant  at  the  time  of  his  disclosure,  and  in  such  juris- 
dictions the  garnishee  may,  of  course,  be  held  liable  for  property  of  the  defend- 
ant coming  into  his  hands  or  for  indebtedness  owing  by  him  to  the  defendant 
at  any  time  after  the  service  of  the  process  and  before  his  disclosure.3 


Shelton,  35  Conn,  r;  Botsford  v.  Simmons,  32 
Mich.  352;  Connorw.  Detroit  Third  Nat.  Bank, 
go  Mich.  328;  Prince  v.  Heenan,  5  Minn.  347. 

1.  Garnishee  Not  Liable  for  Property  Coming 
into  His  Hands  After  Service  of  Writ.  —  Gillette 
v.  Cooper,  48  Kan.  632;  Beamer  v.  Winter,  41 
Kan.  596;  Johnson  v.  Brant,  38  Kan.  754. 
Compare  Buddie  v.  Simpson,  33  La.  Ann.  375. 
See  contra^  Thomas  v.  McDonald,  102  Iowa  564. 

2.  Garnishee  Not  Liable  for  Indebtedness  In- 
curred After  Service  —  United  States.  —  Ellicotl 
v.  Smith,  2  Cranch  (C.  C.)  543. 

Alabama.  —  Roby  v.  Labuzan,  21  Ala.  60,  56 
Am.  Dec.  237;  Jones  v.  Howell,  16  Ala.  695; 
Hazard  v.  Franklin,  2  Ala.  349;  Branch  Bank 
v.  Poe,  1  Ala.  396;  Connoley  v.  Cheesborough, 
21  Ala.  166;  Fortune  v.  State  Bank,  4  Ala. 
385;  Foster  v.  Walker,  2  Ala.  177;  Mims  v. 
Parker  I  Ala.  421;  Smith  v.  Chapman,  6  Port. 
(Ala.)  365;  Presnall  v.  Mabry,  3  Port.  (Ala.) 
105;  Allen  v.  Morgan,  1  Stew.  (Ala.)  9.  The 
rale  in  Alabama  has  been  changed  by  statute 
since  these  cases  were  decided.  See  the  Ala- 
bama cases  cited  in  the  next  following  note. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Rich- 
ter,  |8  Ark.  349. 

California.  —  Norris  v.  Burgoyne,  4  Cal.  409; 
Johnson  v.  Carry,  2  Cal.  33. 

Colorado.  —  Fleming  v.  Baxter,  20  Colo.  238. 

Connecticut.  —  Easterly  v.  Keney,  36  Conn.  18. 

Indiana.  —  Indianapolis  First  Nat.  Bank  v. 
Armstrong,  101  Ind.  244. 

loiva. —  Huntington  v.  Risdon,43  Iowa  517; 
Thomas  v.  Gibbons.  6r  Iowa  50;  Wilson  v. 
Albright,  2  Greene  (Iowa)  125;  Morris  v.  Union 
Pac.  R.  Co.,  56  Iowa  135. 

Kansas.  —  Ives  v.  Addison,  39  Kan.  175; 
Gillette  v.  Cooper,  48  Kan.  632;  Beamer  v. 
Winter,  41  Kan.  596;  Muzzy  v.  Lantry,  30 
Kan.  49;  Johnson  v.  Brant,  38  Kan.  754; 
Phelps  v.  Atchison,  etc.,  R.  C°-.  28  Kan.  165; 
Burlington,  etc.,  R.  Co.  v.  Thompson,  31 
Kan.  180,  47  Am.  Rep.  497. 

Louisiana.  —  Estill  v.  Goodloe,  6  La.  Ann. 
122;  Bean  v.  Mississippi  Union  Bank,  5  Rob. 
(La.)  333. 

Maine.  — Ormsby  v.  Anson,  21  Me.  23;  Wil- 


liams v.  Androscoggin,  etc.,  R.  Co.,  36  Me. 
201,  58  Am.  Dec.  742;  Mace  v.  Heald,  36  Me. 
136. 

Massachusetts. — Capen  v.  Duggan,  136 
Mass.  501;  O'Brien  v.  Collins,  124  Mass.  98; 
Tucker  v.  Clisby,  12  Pick.  (Mass.)  22;  Guild 
z1.  Holbrook,  11  Pick.  (Mass.)  101;  Sanford  v. 
Bliss,  12  Pick.  (Mass.)  116. 

Michigan.  —  Hitchcock  v.  Miller,  48  Mich. 
603;  Hopson  v.  Dinan,  48  Mich.  612;  Bethel 
v.  Chipman,  57  Mich.  379;  Cogswell  v.  Mitts, 
90  Mich.  353. 

Minnesota.  —  Ide  v.  Harwood,  30  Minn.  191; 
Nash  v.  Gale,  2  Minn.  310. 

Nebraska.  —  EJney  v.  Willis,  23  Neb.  56; 
Chicago,  etc.,  R.  Co.  v.  Van  Cleave,  52  Neb.  67. 

ATcrth  Carolina.  —  Devries  v.  Summit,  86  N. 
Car.  126. 

Ohio.  —  Martin  v.  Gayle,  2  Disney  (Ohio)  86; 
Ohio  Auxiliary  F.  Alarm  Co.  v.  Heisley,  7 
Ohio  Cir.  Ct.  483,  4  Ohio  Cir.  Dec.  691;  Secor 
v.  Witter,  39  Ohio  St.  218. 

Tennessee.  —  Davenport  v.  Swan,  9  Humph. 
(Tenn.)  186;  Brown  v.  Slate,  7  Humph.  (Tenn.) 
112.  The  contrary  rule  now  obtains  bv  stat 
ute.    Van  Vleet  v.  Straaon,  91  Tenn.  473. 

Wisconsin. — J.  I.  Case  Threshing  Mach. 
Co.  v.  Miracle,  54  Wis.  295;  Davis  v.  Raw- 
lelte,  3  Wis.  300,  62  Am.  Dec.  690;  Wood  v. 
Wall,  24  Wis.  647;  Beck  v.  Cole,  16  Wis.  100. 

3,  Minority  Kule  —  Alabama.  —  Lady  Ensley 
Furnace  Co.  v.  Rogan,  95  Ala.  594;  Archer  v. 
People's  Sav.  Bank,  88  Ala.  249;  Craft  v. 
Louisville,  etc.,  R.  Co.,  93  Ala.  22. 

Georgia.  —  Lawton  v.  Branch,  62  Ga.  350. 
Illinois. — Young  v.  Cairo  First  Nat.  Bank, 
51  HI-  73- 

Maryland.  —  Nicholson  v.  Crook,  56  Md.  55; 
Hardesty  v.  Campbell,  29  Md.  533. 

Mississippi.  —  Columbus  Ins.,  etc.,  Co.  v. 
Hirsh,  61  Miss.  74. 

Missouri.  —  Beckham  v.  Carter,  ig  Mo.  App. 
5g6. 

New  Hampshire.  —  Palmer  v.  Noyes,  45  N. 
H.  174;  Smith  v.  Boston,  etc.,  R.  Co.,  33  N.  H. 
337,  Compare  Sanborn  v.  Ward,  64  N.  H. 
611. 
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After  Disclosure.  —  In  such  jurisdictions,  however,  the  garnishee  cannot  be  held 
liable  for  property  of  the  debtor  coming  into  his  hands  after  the  filing  of  his 
answer,  or  for  indebtedness  incurred  by  him  after  such  time.1 

4.  Discharge  of  Garnishee's  Liability  to  Defendant  Before  Service  of  Writ. — 

Where  the  garnishee,  before  service  of  the  process  on  him,  had  discharged  his 
liability  to  the  defendant,  either  by  the  payment  of  his  indebtedness  to  the 
defendant  or  by  surrendering  the  possession  of  the  property  in  his  hands,  or 
in  any  other  manner,  provided  such  discharge  was  not  fraudulent  as  to  the 
creditors  of  the  defendant,  it  will  relieve  the  garnishee  from  all  liability  to  be 
charged  as  such  ; 2  and  this  is  true  even  though  the  payment  or  satisfaction  of 


Pennsylvania.  —  Mullen  v.  Maguire,  I  W. 
N.  C.  (Pa.)  577;  Silverwood  v.  Bellas,  8  Watts 
{Pa.)  420;  Rentiers  v.  Buckingham,  5  Phila. 
(Pa.)  68,  19  Leg.  Int.  (Pa.)  292;  Sheetz  v. 
Hobensack,  20  Pa.  St.  412;  Mahon  v.  Kunkle, 
50  Pa.  St.  216;  Liltlestown  Sav.  Inst.  v.  Cor- 
well,  20  Pa.  Co.  Ct.  145;  Hays  v.  Lycoming 
F.  Ins.  Co.,  99  Pa.  St.  621 ;  Andress  v.  Lewis, 
17  W.  N.  C.  (Pa.)  270. 

South  Carolina. — Smith  v.  Posey,  2  Hill  L. 
(S.  Car.)  471. 

Texas.  —  Gause  v.  Cone,  73  Tex.  239;  Tir- 
rell  v.  Canada,  25  Tex.  455.  See  also  Plant- 
ers', etc.,  Bank  v.  Floeck,  17  Tex.  Civ.  App.  418. 

Vermont.  —  Newell  v.  Ferris,  16  Vt.  135; 
Spring  v.  Ayer,  23  Vt.  516;  Seymour  v. 
Cooper,  25  Vt.  141 ;  Hurlburt  v.  Hicks,  17  Vt. 
193,  44  Am.  Dec.  329. 

West  Virginia.  —  Ringold  v.  Suiter.  35  W. 
Va.  1S6. 

In  Pennsylvania,  while  a  garnishee  may  be 
held  liable  with  respect  to  indebtedness  to  the 
defendant  incurred  after  service  of  the  writ  of 
garnishment,  still  he  cannot  be  held  liable 
with  respect  to  goods  of  the  defendant  which 
came  into  his  possession  after  such  time. 
Pennsylvania  R.  Co.  v.  Pennock,  51  Pa.  St. 
244. 

In  Iowa,  while  a  debt  arising  between  the 
garnishee  and  the  defendant  after  the  service 
of  the  process  of  garnishment  is  not  bound  by 
the  writ,  still,  however,  the  garnishee  is  held 
liable  for  property  of  the  defendant  coming 
into  his  hands  after  such  time  and  before  an- 
swer.   Thomas  v.  McDonald,  102  Iowa  564. 

Payment  in  Advance  of  Wages  Subsequently 
Earned.  —  In  Tennessee,  where  the  statute  pro- 
vides that  the  garnishee  shall  be  liable  for  all 
debts  owing  to  the  defendant  at  the  time  of  the 
service  of  the  notice,  or  from  the  time  when 
they  are  owing  to  the  defendant,  if  they  accrue 
subsequentl)  to  the  service  of  the  notice  and 
before  judgment,  it  has  been  held  that  an  em- 
ployee summoned  as  garnishee  at  the  suit  of 
creditors  of  his  employee  may  pay  in  advance 
for  wages  earned  by  his  employee  after  service 
of  the  notice  without  incurring  any  liability  as 
garnishee.  Van  Vleet  v.  Stratton,  91  Tenn.  473. 

And  in  Hall  v.  Armour  Packing  Co.,  102 
Ga.  586,  it  was  held  that  a  garnishment  served 
upon  an  employer  would  not  reach  the  salary 
of  an  employee  if  the  former  was  not  indebted 
to  the  latter  at  the  time  when  the  garnishment 
was  served,  and  did  not  become  indebted  to 
him  previous  to  the  time  of  making  answer; 
and  that  this  was  true  although  the  employer 
even  after  service,  paid  the  employe  his  sal- 
ary in  advance  for  the  purpose  of  preventing 
its  be'.ng  reached  Dy  the  garnishment. 


Exchange  of  Property.  —  After  service  of  a 
trustee  process,  the  trustee  bought  land  of  the 
principal  defendant,  agreeing  to  pay  therefor 
one  hundred  and  twenty-five  dollars  in  a  horse 
and  wagon  and  two  hundied  dollars  in  money, 
and  delivered  the  horse  and  wagon  at  the  time 
of  the  execution  of  the  deed.  It  vi  as  held  that 
to  this  extent  it  was  an  exchange  of  property, 
and  the  trustee  was  not  chargeable  for  the  one 
hundred  and  twenty-five  dollars,  but  was 
chargeable  for  the  two  hundred  dollars  unpaid. 
Seymour  v.  Cooper,  25  Vt.  141. 

Purchase  for  Cash.  —  And  so  when  a  person 
summoned  as  trustee  afterwards  purchases 
property  of  the  defendant  for  cash  on  delivery 
he  does  not  become  indebted  to  the  defendant 
so  as  to  render  him  chargeable  as  trustee. 
National  Revere  Bank  v.  Bay  State  Shoe 
Fastening  Co.,  67  N.  H.  371. 

Answer  to  Interrogatories  Unaccompanied  by 
Plea  of  Nulla  Bona.  —  The  attachment  binds 
funds  which  come  into  the  hands  of  the  gar- 
nishee after  answer  to  interrogatories,  unless 
accompanied  by  a  plea  of  nulla  bona.  Benners 
v.  Buckingham,  5  Phila.  (Pa.)  68,  19  Leg.  Int. 
(Pa.)  292. 

1.  After  Disclosure.  —  American  Exch.  Nat. 
Bank  v.  Moxley,  50  111.  App.  314;  Smith  v. 
Posey,  2  Hill  L.  (S.  Car.)  471;  Planters',  etc., 
Bank  v.  Floeck.  17  Tex.  Civ.  App.  418. 

2.  Discharge  of  Garnishee's  Liability  Before  Serv- 
ice of  Writ. —  Wiles  v.  Lee,  4  Ind.  App.  579; 
Wood  v.  Bodwell,  12  Pick.  (Mass.) 268;  Parker 
v.  Osgood,  4  Gray  (Mass.)  456;  Barnard  v. 
Graves,  16  Pick.  (Mass.)  41;  Williams  v. 
Marston,  3  Pick.  (Mass.)  65;  Owen  v.  Estes, 
5  Mass.  330;  Gleason  v.  Gage,  2  Allen  (Mass.) 
410;  Getchell  v.  Chase,  124  Mass.  366;  Proctor 
v.  Lane,  62  N.  H.  457;  Columbus  v.  Dunnick, 
41  Ohio  St.  602;  Balliet  v.  Brown,  103  Pa.  St. 
546;  Austin  Nat.  Bank  v.  Bergen,  (Tex.  Civ. 
App.  1899)  48  S.  W.  Rep.  743,  reversing  (Tex. 
Civ.  App.  1898)  47  S.  W.  Rep.  1037;  East  Line, 
etc.,  R.  Co.  v.  Terry,  50  Tex.  129;  Ellison  v. 
Tuttle,  26  Tex.  285;  Sibley  v.  Frost,  23  Vt. 
352;  W'oodward  v.  Wyman,  53  Vt.  645. 

A  Check  given  by  the  garnishee  to  the  princi- 
pal defendant  before  service  of  the  garnish- 
ment operates  as  a  payment  of  his  debt  so  that 
he  cannot  afterwards  be  charged  in  the  pro- 
ceeding. Barnard  v.  Graves,  16  Pick.  (Mass.) 
41;  Getchell  v.  Chase,  124  Mass.  366;  Roches- 
ter First  Nat.  Bank  v.  Harris,  108  Mass.  514; 
Ames  v.  Meriam,  98  Mass.  294;  Jordan  v. 
Jordan,  75  Me.  100;  Campbell  v.  Hanney,  19 
R.  I.  300. 

Stoppage  of  Payment  of  Check.  —  In  Cohen  v. 
Hale,  3  Q.  B.  D.  371,  a  garnishee  order  was 
made  attaching  a  debt.    At  the  time  when  the 
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the  garnishee's  liability  to  the  defendant  was  made  to  avoid  the  garnishment 
proceedings.1 

Payments  Not  Authorized  by  Defendant.  —  In  order,  however,  that  a  payment  by 
the  garnishee  before  the  service  of  the  writ  of  garnishment  may  operate  to 
relieve  him  from  liability,  it  is  essential  that  it  should  have  been  effectual 
as  against  the  defendant  before  the  service  of  the  writ. 54 

5.  Liability  of  Garnishee  for  Interest  —  a.  To  Plaintiff  —  (i)  Interest  Dur- 
ing Time  Preceding  Service  of  Writ.  —  In  pursuance  of  the  rule  that  the  gar- 
nishee's liability  to  the  plaintiff  does  not  exceed  his  liability  to  the  defendant, 
it  is,  of  course,  held  that  the  garnishee  cannot  be  charged  as  such  with  inter- 
est on  his  indebtedness  to  the  defendant  during  the  time  preceding  the  service 
of  the  writ  of  garnishment  if  such  interest  would  not  have  been  recoverable  by 
the  defendant. 3  On  the  other  hand,  if  interest  on  the  debt  would  have  been 
recoverable  by  the  defendant  for  such  time,  it  would  seem  to  follow  as  a  mat- 
ter of  course  that  the  garnishee  should  also  be  charged  as  such  therefor.4 

(2)  Interest  During  Time  Following  Service  of  Writ,  —  It  is  well  settled 
that  a  garnishee  is  liable  to  the  plaintiff  for  interest  on  the  amount  of  his 
indebtedness  to  the  defendant  during  the  pending  of  the  garnishment  proceed- 


order  was  made,  the  garnishee  had  given  to 
the  judgment  debtor  a  check  for  the  amount 
of  the  debt,  but  upon  the  service  of  the  order 
upon  the  garnishee,  it  stopped  payment  of  the 
check  at  the  bank,  the  check  not  having  been 
presented.  It  was  held  that  upon  the  check's 
being  stopped,  it  was  as  if  it  had  never  been 
given;  that,  therefore,  there  was  an  existing 
debt  capable  of  being  attached,  and  the  gar- 
nishee order  was  made  effectual. 

Adoption  of  Payment  by  Agent.  —  In  Edson  v. 
Sprout,  33  Vt.  77,  where  a  school  district  was 
summoned  as  a  trustee  for  the  wages  of  a 
school  teacher,  it  was  held  that  the  district 
could  set  up  and  rely  upon  a  payment  made 
to  the  teacher  by  the  prudential  committee- 
man, out  of  his  own  money,  during  the  teach- 
er's term  of  service,  but  before  the  service  of 
the  trustee  process,  alvhough  such  payment 
was  made  without  the  knowledge  or  request 
of  the  district,  but  was  afterwards  adopted 
by  it. 

Payment  to  Prevent  Criminal  Prosecution.  —  A 

surety  upon  a  county  treasurer's  bond  holding 
securities  as  indemnity  against  his  liability 
for  funds  embezzled  by  the  treasurer  cannot 
be  charged  in  attachment  as  trustee  after  he 
has  paid  a  greater  amount  than  the  securities 
received,  upon  the  ground  that  the  payment 
was  made  to  defeat  a  criminal  prosecution 
against  the  treasurer  for  embezzlement.  Proc- 
tor v.  Lane,  62  N.  H.  457. 

Prima  Facie  Liability  —  Burden  of  Proof  to 
Show  Discharge.  —  Where  it  is  shown  that  the 
garnishee,  prior  to  the  service  of  the  writ  of 
garnishment,  was  either  indebted  to  the  de- 
fendant or  had  property  belonging  to  the  latter 
in  his  possession,  his  liability  as  garnishee  is 
prima  facie  fixed,  and  the  burden  is  upon  him 
to  show  either  that  he  discharged  his  indebt- 
edness to  the  defendant  or  that  he  surrendered 
possession  of  the  property  prior  to  the  service 
of  such  writ.  Fessler  v.  Ellis,  40  Pa.  St. 
248.  See  also  Pupke  v.  Meador,  72  Ga. 
230;  Indianapolis  First  Nat.  Bank  v.  Arm- 
strong, 101  Ind.  244;  Butman  v.  Hobbs,  35 
Me.  227. 

Payment  on  Day  of  Service  of  Writ. —  Where 
the  exact  time  of  service  on  a  trustee  is  stated 


»3 


in  the  return  of  the  officer,  it  is  to  be  regarded 
as  earlier  than  a  payment  made  on  the  same 
day  by  the  trustee,  in  the  absence  of  evidence 
of  the  particular  time  of  day  when  such  pay- 
ment was  made.  Fairfield  v.  Paine,  23  Me. 
498,  41  Am.  Dec.  357;  Harris  v.  Somerset, 
etc.,  R.  Co.,  47  Me.  298. 

Date  of  Keceipt  as  Evidence  of  Time  of  Payment. 
—  Where  it  was  in  proof  that  the  garnishee 
had  owed  the  judgment  debtor,  but  such  gar- 
nishee produced  the  receipt  of  the  judgment 
debtor,  of  a  date  anterior  to  the  service  of  the 
writ  of  garnishment,  containing  a  full  acquit- 
tance, and  there  was  no  evidence  to  falsify  the 
receipt  or  to  cast  suspicion  on  the  settlement 
evidenced  by  it,  except  the  circumstance  that 
it  was  dated  on  the  day  before  the  rendition  of 
the  judgment,  it  was  not  proper  for  the  court 
to  assume  or  for  the  jury  to  find  that  the  re- 
ceipt was  false  and  fraudulent.  Howard  v. 
Crawford,  21  Tex.  399. 

1.  Payment  to  Avoid  Anticipated  Garnishment 
Proceedings.  —  Wood  v.  Bodwell,  12  Pick. 
(Mass.)  268;  Collins  v.  Smith,  12  Gray  (Mass.) 
431;  Fisher  v.  Hall,  44  Mich.  493;  Fletcher  v. 
Pillsbury,  35  Vt.  16. 

2.  Unauthorized  Payment  by  Garnishee  to  Cred- 
itors of  Defendant.  —  Sluitevant  v.  Robinson,  18 
Pick.  (Mass.)  175.  See  also  Schuerman  v. 
Foster,  82  Wis.  319;  Greenough  v.  Walker,  5 
Mass.  214. 

3.  Interest  During  Time  Preceding  Service  of 
Writ  Not  Recoverable  by  Defendant.  —  Lyman  v. 
Orr,  26  Vt.  119;  Thompson  v.  Stewart,  3  Conn. 
171,  8  Am.  Dec.  168. 

Interest  Kecoverable  by  Defendant  Only  After 
Demand.  —  Where  the  right  of  action  upon  a 
claim  not  carrying  interest  by  the  agreement 
of  the  parties  is  dependent  upon  a  previous 
demand,  no  interest  accrues  until  after,  a 
demand;  and  though  a  process  of  foreign 
attachment  may  be  maintained  without  a  de- 
mand, a  creditor  is  not  entitled  to  interest  as 
against  the  trustee  for  the  time  preceding  the 
service  of  the  writ.  Quigg  v.  Kittredge,  1$ 
N.  H.  137. 

4.  Interest  During  Time  Preceding  Service  of 
Writ  Recoverable  by  Defendant.  ■ —  Marble  Falls 
Ferry  Co.  v.  Spitler,  7  Tex.  Civ.  App.  82. 
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ing,  if  he  had  promised  the  defendant  to  pay  interest,1  or  if  he  received  interest 
or  used  the  money  during  that  time.2  If,  however,  the  defendant  would  have 
been  entitled  to  recover  interest  only  a?  damages,  it  is  generally  held  that  the 
garnishee  is  not  liable  to  the  plaintiff  for  interest  during  the  garnishment  pro- 
ceeding.3 But  it  has  been  held  that  even  in  such  cases  the  garnishee  is  liable 
if  the  defendant  would  be  entitled  to  interest  as  a  matter  of  right,  as  where  the 
claim  is  ex  contractu,  whether  liquidated  or  unliquidated.4 

Garnishee  Assuming  Attitude  of  Litigant.  — Where  the  garnishee,  instead  of  merely 
admitting  his  indebtedness  to  the  defendant,  interposes  obstacles  to  the  plain- 
tiff's recovery  against  him  as  garnishee  by  interposing  dilatory  pleas  or  other- 
wise, he  should  be  charged  with  interest  during  the  period  intervening  between 
the  service  of  the  writ:  of  garnishment  and  the  rendition  of  the  final  judgment 
charging  him  as  garnishee.5 

Payment  into  Court.  —  In  those  jurisdictions  in  which  the  garnishee  is  charged 
as  such  with  interest  on  his  indebtedness  to  the  defendant  during  the  time 
following  the  service  of  the  writ  of  garnishment,  he  may,  by  paying  the  money 
into  court,  escape  such  liability.0 

b.  To  THE  DEFENDANT  —  Interest  Recoverable  as  Damages  for  Detention  of  Money.  — 
Where  there  was  no  express  contract  on  the  part  of  the  garnishee  to  pay 
interest  to  the  defendant  on  his  indebtedness,  but  instead  interest  was  recover- 
able by  the  latter  only  as  damages  for  the  nonpayment  of  the  debt,  it  is  held 
that  the  garnishee  is  not  liable  to  the  defendant  for  interest  on  his  indebted- 
ness during  the  pendency  of  proceedings  in  which  he  was  summoned  as 
garnishee  at  the  suit  of  creditors  of  the  defendant,  as  in  such  a  case  it  becomes 


1.  Interest  During  Pendency  of  Garnishment  — 
Promise  to  Pay  Interest.  —  Abbott  v.  Stinchfield, 
71  Me.  213. 

Promise  to  Give  Negotiable  Notes.  —  In  Chase 
v.  Manhardt.  I  Bland  (Md.)  333,  it  was  held 
that  since  all  negotiable  notes  bear  interest 
from  the  date  of  maturity,  an  agreement  by  a 
debtor  to  give  negotiable  notes  to  his  cieditor 
is  equivalent  to  an  express  stipulation  to  pay 
interest  from  the  day  when  the  notes  would 
have  become  due  if  they  had  been  given, 
and  therefore  in  a  garnishment  proceeding 
against  such  debtor  he  is  liable  to  the  plaintiff 
for  interest  during  the  pendency  of  the  pro- 
ceeding. 

2.  Receipt  of  Interest  or  Use  of  Money  by 
Garnishee  —  United  States.  —  Mattinglv  i\  Boyd, 
20  How.  (U.  S.)  128. 

Connecticut , — Woodruff  v.  Bacon.  35  Conn.  97. 

Town.  —  Risser  v.  Rathburn,  71  Iowa  113. 

Maine.  —  Abbott  v.  Stinchfield,  71  Me.  213. 

Massachusetts.  —  Adams  v.  Cordis,  8  Pick. 
(Mass.)  260. 

New  Hampshire.  —  Brown  v.  :>ilsby,  10  N. 
H.  521. 

Rhode  Island.  —  Cross  v.  Brown,  19  R.  I.  220. 

Virginia.  —  Ross  v.  Austin,  4  Hen.  &  M. 
(Va.)  502;  Templeman  v.  Fauntleroy,  3  Rand. 
(Va.)  43+:  Tazewell  v.  Barrett,  4  Hen.  &  H. 

(Va.)  259. 

Mingling  Trust  Fund  with  Individual  Funds. 

—  The  mere  fact  that  the  garnishee  does  not 
keep  the  attached  fund  unmingled  with  his 
own  is  of  slight  importance  as  affecting  his 
liability  for  interest,  except  so  far  as  it  raises 
a  presumption  of  its  use  by  him,  and  he 
should  not  be  charged  with  interest  unless  he 
holds  the  fund  in  bad  faith,  or  is  guilty  of  un- 
reasonable delay,  or  acts  in  violation  of  some 
duty,  or  derives  some  pecuniary  benefit  from 


his  position.  Candee  v.  Skinner.  40  Conn. 
464. 

3.  Interest  Allowable  Only  as  Damages  —  Gar- 
nishee Held  Not  Liable  —  Louisiana.  —  Clark  v. 
Powell,  17  La.  Ann.  177. 

Maine.  —  Abbott  v.  Stinchfield,  71  Me.  213; 
Norris  v.  Hall,  18  Me.  332. 

Massachusetts.  —  Oriental  Bank  v.  Tremont 
Ins.  Co.,  4  Met.  (Mass.)  1;  Bickford  v.  Rich, 
105  Mass.  340;  Prescott  v.  Parker,  4  Mass. 
170;  Adams  v.  Cordis,  8  Pick.  (Mass.)  260; 
Rennell  v.  Kimball,  5  Allen  (Mass.)  366. 

New  Hampshire.  —  Swamscot  Mach.  Co.  v. 
Partridge,  25  N.  H.  369;  Quigg  v.  Kittredge, 
18  N.  H.  137. 

Pennsylvania.  —  Allegheny  Sav.  Bank  v. 
Meyer,  £,9  Pa.  St.  361;  Kelly  v.  Downs,  3  Luz. 
Leg.  Reg.  (Pa.)  232;  Irwin  v.  Pittsburgh,  etc.. 
R.  Co.,  43  Pa.  St.  488. 

4.  Claims  Ex  Contractu  —  Garnishee  Held  Liable 
for  Interest  Though  Allowable  as  Damages.  — 
Williams  v.  Androscoggin,  etc.,  R.  Co.,  36  Me. 
201,  58  Am.  Dec.  742;  Baker  v.  Central  Ver- 
mont R.  Co.,  56  Vt.  302,  distinguishing  Lyman 
v.  Orr,  26  Vt.  119.  in  which  case  it  was  held 
that  the  garnishee  could  not  be  charged  with 
interest  because  under  the  circumstances  of 
the  case  he  could  not  have  been  held  so  liable 
to  the  defendant  at  the  time  when  the  garnish- 
ment process  was  served,  though  the  claim 
arose  ex  contractu. 

5.  Garnishee  Assuming  Attitude  of  Litigant.  — 
Hollingsworth  v.  Hammond,  30  Ala.  668; 
Chase  v.  Manhardt,  1  Bland  (Md.)  333;  Ste- 
vens v.  Gwathmey,  9  Mo.  636;  Jones  v.  Manu- 
facturers' Nat.  Bank,  99  Pa.  St.  317;  Rushton 
v.  Rovve,  64  Pa.  St.  63;  Merchants',  etc.,  Nat. 
Bank  v.  Kern,  S  Pa.  Dist.  75. 

6.  Payment  into  Court. —  Chase  v.  Manhardt, 
t  Bland  (Md.)  333;  Ross  v.  Austin,  4  Hen.  & 
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his  duty  to  retain  the  debt  during  the  pendency  of  such  proceeding,  and  there- 
fore there  is  no  unlawful  detention  of  payment.1 

Interest  Payable  by  Contract.  —  Where,  however,  the  garnishee  has  by  express 
contract  agreed  to  pay  interest  on  his  indebtedness  to  the  defendant,  interest 
thereon  will  continue  to  accrue  during  the  garnishment  proceedings,2  unless 
the  garnishee's  use  of  the  money  has  been  prevented  by  the  garnishment  pro- 
ceedings, as  where  he  has  specially  reserved  funds  to  meet  the  demand  on 
account  of  which  he  was  summoned  as  garnishee.3 

Payment  into  Court.  —  In  some  jurisdictions  the  garnishee  is  required  to  pay 
the  amount  of  his  indebtedness  into  court  in  order  to  escape  subsequent 
liability  to  the  defendant,  for  interest  thereon  during  the  pendency  of  the 
garnishment  proceedings.4 

Garnishee  Assuming  Attitude  of  Litigant.  —  And  where  the  garnishee,  instead  of 
acting  as  a  mere  stakeholder  awaiting  the  result  of  the  garnishment  proceed- 


M.  (Va.)  502;  Templeman  v.  Fauntleroy,  3 
Rand.  (Va.)  434. 

1.  Garnishment  Proceedings  Stay  Running  of 
Interest  as  Damages  —  United  States.  —  Greenish 
v.  Standard  Sugar  Refinery,  2  Lowell  (U.  S.) 
553;  Albion  Lead  Works  v.  Citizens'  Ins.  Co., 
3  Fed.  Rep.  197. 

Georgia.  —  Georgia  Ins.,  etc.,  Co.  v.  Oliver, 
1  Ga.  38;  Little  v.  Owen,  32  Ga.  20. 

Maine.  —  Mustard  v.  Union  Nat.  Bank,  86 
Me.  177. 

Massachusetts.  —  Adams  v.  Cordis,  8  Pick. 
(Ma;s.)  260;  Huntress  v.  Burbank,  ill  Mass. 
213;  Rennell  v.  Kimball,  5  Allen  (Mass.)  356; 
Smith  v.  Flanders,  129  Mass.  322;  Bickford 
v.  Rich,  105  Mass.  340;  Oriental  Bank  v.  Tre- 
mont  Ins.  Co.,  4  Met.  (Mass.)  1. 

Mississippi.  —  Work  v.  Glaskins,  33  Miss. 
539- 

Missouri.  —  Cohen  v.  St.  Louis  Perpetual 
Ins.  Co.,  11  Mo.  374. 

New  Hampshire. — Swamscot  Mach.  Co.  v. 
Partridge,  25  N.  H.  369. 

New  Jersey.  —  Blair  v.  Porter,  13  N.  J.  Eq. 
270. 

Pennsylvania.  —  Fitzgerald  v.  Caldwell,  2 
Dall.  (Pa.)  215;  Mackey  v.  Hodgson,  9  Pa.  St. 
468;  Jackson  v.  Lloyd,  44  Pa.  St.  82;  Irwin  v. 
Pittsburgh,  etc.,  R.  Co.,  43  Pa.  St.  488;  Upde- 
graff  v.  Spring,  11  S.  &  R.  (Pa.)  188;  Sickman 
v.  Lapsley,  13  S.  &  R.  (Pa.)  224,  15  Am.  Dec. 
596- 

Texas.  —  Berry  v.  Davis,  77  Tex.  191,  19 
Am.  St.  Rep.  748. 

To  Assignee  Intervening.  —  Where  an  assignee 
of  the  claim  on  account  of  which  the  garnishee 
was  summoned  intervened,  it  wis  held  that 
the  garnishee  was  not  liable  to  him  for  interest 
during  the  pendency  of  the  garnishment  pro- 
ceedings, unless  it  should  be  shown  that  he 
used  the  money  for  which  he  was  liable  in- 
stead of  setting  it  apart  as  a  separate  fund; 
and  that  the  rule  was  not  changed  by  the  fact 
that  he  might  have,  under  the  provisions  of 
the  Iowa  statute,  paid  over  the  money  to  the 
sheriff.  Moore  v.  Lowrey,  25  Iowa  336,  95 
Am.  Dec.  790.  See  also  Mackey  v.  Hodgson, 
9  Pa.  St.  468. 

Plaintiff  as  Garnishee.  —  The  debtor  cannot, 
by  summoning  himself  as  garnishee,  thereby 
stop  the  running  of  interest  on  his  indebted- 
ness to  the  defendant.  Willings  v.  Consequa, 
Pet.  (C.  C.)  321. 

Foreign  Attachment  for  Part  of  Debt.  —  Where 


a  foreign  attachment  is  laid  for  a  smaller  sura 
than  is  in  the  hands  of  the  garnishee,  he  is  nol 
justified  in  withholding  from  the  defendant 
more  than  sufficient  to  cover  the  deb:  claimed 
in  the  foreign  attachment,  and  is,  therefore, 
liable  to  the  defendant  for  interest,  during  the 
pendency  of  such  proceedings,  on  the  surplus. 
Mackey  v.  Hodgson,  9  Pa.  St.  468.  See  also 
Jackson  v.  Lloyd,  44  Pa.  St.  82;  Sickman  v. 
Lapsley,  13  S.  &  R.  (Pa.)  224,  15  Am.  Dec. 
596;  Berry  v.  Davis,  77  Tex.  191,  19  Am.  St. 
Rep.  748. 

Void  Garnishment.  —  A  garnishee  under  a 
void  process  is  not  relieved  from  paying  in- 
terest on  the  money  in  his  hands,  especially 
where  it  does  not  appear  that  such  monev  has 
been  set  apart  to  answer  the  summons. 
Hawkins  v.  Georgia  Nal.  Bank,  61  Ga.  106. 

Garnishment  Pending  Action  on  Debt. —  In 
Albion  Lead  Works  v.  Citizens'  Ins.  Co.,  3 
Fed.  Rep.  197,  it  was  held  that  where  a  debtor 
is  summoned  as  garnishee  after  an  action  had 
been  commenced  against  him  by  the  garnishee, 
interest  on  the  debt  will  not  be  stayed  during 
the  pendency  of  such  proceedings. 

2.  Interest  Payable  by  Contract  Not  Stayed  — 
Maine.  —  Blodgett  v.  Gardiner,  45  Me.  542. 

Maryland.  —  Quynn  v.  West,  3  Har.  &  M. 
(Md.)  124. 

Massachusetts.  —  Oriental  Bank  v.  Tremont 
Ins.  Co.,  4  Met.  (Mass.)  1. 

Mississippi.  —  Work  v.  Glaskins,  33  Miss. 
539;  Smith  v.  German  Bank,  60  Miss.  69. 

North  Carolina.  —  Rice  v.  Jones,  103  N.  Car. 
226,  14  Am.  St.  Rep.  801. 

Ohio.  —  Candee  v.  Webster,  9  Ohio  St.  452. 
Unreasonable  Delay.  —  The  garnishee  is  liable 
for  interest  where  the  termination  of  the  pro- 
ceedings is  unreasonably  delayed  by  his  own 
fault,  or  where  he  fraudulently  or  collusively 
procured  the  institution  of  the  proceeding. 
Fitzgerald  v.  Caldwell,  2  Dall.  (Pa.)  215. 

Presumption  as  to  Readiness  to  Pay.  —  It  has 
been  held  that  it  would  be  presumed  that  the 
garnishee  was  ready  to  pay,  and  held  the 
money  therefor  unemployed  to  await  the  de- 
cision in  the  garnishment  proceedings.  Norris 
v.  Hall,  iS  Me.  332.  See  also  Moore  v.  Low- 
rey, 25  Iowa  336,  95  Am.  Dec.  790.  Contra, 
Candee  v.  Webster,  9  Ohio  St.  452. 

3.  Norris  v.  Hall,  18  Me.  332. 

4.  Payment  into  Court.  —  Tazewell  v.  Barrett, 
4  Hen.  &  M.  (Va.)  259;  Smilh  v.  German 
Bank,  60  Miss.  69;  Long  v.  Johnson,  74  Ga.  4. 

839  Volume  XIV. 


General  Liability 


GARNISHMENT. 


of  Garnishee. 


ings,  assumes  the  attitude  of  a  litigant  by  resisting  the  application  of  the 
demand  due  from  him  to  the  payment  of  the  plaintiff's  claim  against  the 
defendant,  the  rule  exempting  him  from  subsequent  liability  to  the  defend- 
ant for  interest  on  such  demand  during  the  pendency  of  the  garnishment 
proceedings  does  not  prevail.1 

6.  Character  of  Possession  Necessary  to  Charge  Garnishee  —  a.  In  General. 
—  The  statutes  generally  provide  for  charging  a  person  as  garnishee  for  prop- 
erty in  his  possession,  or  in  his  hands,  or  under  his  control,  belonging  to  the 
defendant,  and  it  is  a  well-recognized  rule  that  in  order  to  render  a  person 
liable  to  be  charged  as  garnishee  on  account  of  property  belonging  to  the 
defendant  it  is  essential  that  such  person  have  the  actual  possession  of  such 
property,  so  that  he  can  surrender  it  if  so  directed  by  the  court,  in  exoneration 
of  his  liability  as  garnishee.8  On  the  other  hand,  it  has  been  held  that  a  per- 
son may  have  the  possession  and  control  of  property  of  another  for  the  time 
being  and  yet  not  be  subject  to  garnishee  process,3  though  as  a  general  rule 
he  may  be  charged  as  garnishee  whenever  he  has  the  possession  of  goods 
belonging  to  the  defendant.4 


1.  Garnishee  Assuming  Attitude  of  Litigant.  — 

Georgia  Ins.,  etc.,  Co.  v.  Oliver,  I  Ga.  38; 
Ray  v.  Lewis,  67  Minn.  365;  Work  v.  Glas- 
kins,  33  Miss.  539. 

Delay  Caused  by  Unreasonable  Conduct  of  Gar- 
nishee. — ■  The  rule  that  interest  ceases  from 
the  service  of  the  attachment  does  not  apply 
where  the  delay  is  produced  by  the  litigious- 
ness  or  unreasonable  conduct  of  the  gar- 
nishee.   Rushton  v.  Rowe,  64.  Pa.  St.  63. 

2.  Actual  Possession  Eequired  —  Florida.  — 
Huot  v.  Ely,  17  Fla.  775. 

Iowa. — Smalley  v.  Miller,  71  Iowa  90; 
Cleveland  Co-operative  Stove  Co.  v.  Wilson, 
80  Iowa  697;  Kiggins  v.  Woodke,  78  Iowa  34. 

Louisiana.  —  Grieff  v.  Betterton,  18  La.  Ann. 
349- 

Massachusetts.  —  Osborne  v.  Jordan,  3  Gray 
(Mass.)  277;  Andrews  v.  Ludlow,  5  Pick. 
(Mass.)  28;  Grant  v.  Shaw,  16  Mass.  341,  8 
Am.  Dec.  142;  Stone  v.  Hodges,  14  Pick. 
(Mass.)  85;  Nickerson  v.  Chase,  122  Mass.  296; 
Frothingham  v.  Haley,  3  Mass.  68;  Willard 
v.  Sheafe,  4  Mass.  235. 

Michigan.  —  Folkerts  v.  Standish,  55  Mich. 
463- 

New  Hampshire.  —  Chesley  v.  Coombs,  58 
N.  H.  142;  Gutterson  v.  Morse,  58  N.  H.  529. 

New  York.  —  Matter  of  Flandrow,  92  N.  Y. 
256. 

South  Carolina.  — Burrell  v.  Letson,  I  Strobh. 
L.  (S.  Car.)  239. 

Assignee  for  Benefit  of  Creditors.  —  Where 
property  at  sea  belonging  to  L.,  being  mort- 
gaged to  J.,  was  assigned  by  L.  to  C.  for  the 
benefit  of  his  creditors,  C.  was  held  not  charge- 
able as  trustee  of  L.  for  such  property,  as  he 
never  had  the  actual  nor  constructive  posses- 
sion.   Andrews  v.  Ludlow,  5  Pick.  (Mass.)  28. 

Consignee.  —  A  consignee  of  goods  cannot  be 
charged  as  trustee  of  the  consignor  before  he 
has  received  the  goods  or  accepted  the  con- 
signment, although  the  bill  of  lading  and  in- 
voice of  the  goods  has  been  sent  to  him.  Grant 
v.  Shaw,  16  Mass.  341,  8  Am.  Dec.  142. 

Contents  of  Safe-deposit  Vaults.  —  In  Gregg  v. 
Hilson,  8  Phila.  (Pa.)  gr,  the  contents  of  a 
compartment  in  a  safe-deposit  vault  which  was 
rented  to  the  defendant,  and  of  which  he  re- 
tained the  keys,  and  which  in  the  contract  of 


rental  the  deposit  company  had  no  authority 
to  open,  were  held  to  be  in  possession  of  the 
defendant,  and  not  in  the  possession  of  the 
deposit  company,  and  therefore  the  deposit 
company  could  not  be  charged  as  garnishee 
for  such  contents.  Compare  U.  S.  v.  Graff,  67 
Barb.  (N.  Y.)  304. 

Contents  of  Sealed  Packages.  —  The  Massachu- 
setts statute  (now  Pub.  Stat.  Mass.  (1882),  c. 
183,  §  21)  provides  that  persons  having  "  goods, 
effects,  or  credits  of  the  defendant  intrusted  or 
deposited  "  in  their  hands  or  possession  may 
be  garnished.  A  trunk  in  the  vault  of  a  bank 
was  deposited  for  safe  keeping  merely,  with 
the  consent  of  the  officers  of  the  bank,  who 
were  ignorant  of  its  contents.  It  was  held 
that  the  bank  officers  could  not  be  charged  as 
trustees,  because  it  did  not  appear  that  the 
locked  trunk  contained  any  "  goods,  effects, 
or  credits  "  of  the  principal  defendant  which 
were  attachable.  Bottom  v.  Clarke,  7  Cush. 
(Mass.)  487.  Compare  Loyless  v.  Hodges,  44 
Ga.  647;  Hooper  v.  Day,  19  Me.  56,  36  Am. 
Dec.  734. 

Fraudulent  Vendee.  —  The  rule  that  the  gar- 
nishee must  have  actual  possession  of  property 
in  order  that  he  may  be  charged  therefor  ap- 
plies equally  where  it  is  sought  to  reach  by 
such  process  property  which  it  is  claimed  has 
been  transferred  to  the  garnishee  in  fraud  of 
the  creditors  of  the  defendant;  and  in  such 
case,  unless  the  garnishee  had  possession  of 
the  property  at  the  time  when  the  process  was 
served  upon  him,  or  acquired  possession  there- 
of afterwards,  he  cannot  be  charged.  Gutter- 
son  v.  Morse,  58  N.  H.  529;  Kiggins  v. 
Woodke,  78  Iowa  34;  Cleveland  Co-operative 
Stove  Co.  v.  Wilson,  80  Iowa  697;  Jones  v. 
Kosing,  92  Wis.  55. 

3.  Staniels  v.  Raymond,  4  Cush.  (Mass.) 
314;  Gleason  v.  South  Milwaukee  Nat.  Bank. 
89  Wis.  534;  Bates  v.  Chicago,  etc.,  R.  Co.,  60 
Wis.  307,  50  Am.  Rep.  369;  Gore  v.  Brucker, 
94  Wis.  65. 

4.  In  Sabin  v.  Michell,  27  Oregon  66,  the 
defendant,  without  the  knowledge  or  consent 
of  his  creditors,  transferred  his  stock  of  goods 
to  two  of  his  clerks  for  the  benefit  of  preferred 
creditors,  and  delivered  the  keys  of  his  store 
to  such  clerks.    When  the  sheriff  attempted  to 
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b.  Control  Must  Be  Independent  of  Defendant.  —  The  possession 

and  control  of  the  garnishee  must  be  independent  of  the  defendant.  If  the 
property  is  equally  within  the  power  and  control  of  the  garnishee  and  the 
defendant,  the  possession  of  the  former  is  not  sufficient  to  render  him  charge- 
able as  garnishee.' 

c.  Personal  CUSTODY.  —  In  order  that  property  may  be  in  the  possession, 
or  in  the  hands,  or  under  the  control  of  a  person  so  as  to  render  him  liable  to 
be  charged  as  garnishee  therefor,  it  is  not  necessary  that  it  should  be  in  his 
actual  personal  custody  and  within  his  manual  touch,  but  it  is  sufficient  if  he 
has  the  control  of  or  dominion  over  the  property,  with  the  power  to  take  it 
into  his  personal  custody.2  ~ 

Possession  Through  Agent.  — Thus,  where  the  property  was  in  the  actual  custody 
of  an  agent  of  the  garnishee,  the  latter  has  been  held  liable  as  garnishee 
therefor.3 

d.  Legal  Right  to  Take  Possession.  —  The  mere  fact  that  a  person 
has  the  legal  right  to  take  possession  of  the  property,  if  such  right  has  not 
been  exercised,  is  not  sufficient  to  render  him  chargeable  as  garnishee  therefor.4 


attach  such  goods,  the  clerks  ordered  him, 
under  threats  of  prosecution  for  trespass,  not 
to  attempt  to  take  possession  of  the  goods  or 
to  force  an  entrance  into  the  store.  It  was 
held  that  the  clerks  had  such  possession  of  the 
goods  that  the  goods  could  be  attached  by 
serving  garnishee  process  upon  the  clerks. 

In  Kenosha  Stove  Co.  v.  Shedd,  82  Iowa 
540,  it  was  held  that  a  garnishee  could  not 
escape  liability  for  notes  received  by  him  on 
the  ground  that  because  they  were  fraudu- 
lently transferred  to  him  he  acquired  no  prop- 
erty in  them. 

1.  Possession  Not  Independent  of  Defendant.  — 
Case  v.  Dewey,  55  Mich.  116;  Gleason  v. 
South  Milwaukee  Nat.  Bank,  89  Wis.  534. 

Possession  as  Servant  of  Owner.  —  This  rule  is 
aptly  exemplified  by  the  cases  in  which  it  is 
sought  to  charge  one  as  garnishee  by  reason 
of  his  possession  of  property  of  the  defendant 
as  the  servant  of  the  owner.  Bowker  v.  Hill, 
60  Me.  175;  Sprague  v.  Steam  Nav.  Co.,  52 
Me.  592;  Pettingill  v.  Androscoggin  R.  Co., 
51  Me.  371.  See  also  supra,  this  title.  Who 
May  Be  Summoned  as  Garnishee  —  Agents  of 
Principal  Defendant. 

2.  Personal  Custody  Unnecessary.  —  Buddig  v. 
Simpson,  33  La.  Ann.  375;  Lane  v.  No  well,  15 
Me.  86;  Ward  v.  Lamson,  6  Pick.  (Mass.)  358. 

In  Morse  v.  Holt,  22  Me.  180,  money  in  pay- 
ment of  a  judgment  recovered  by  the  defend- 
ant was  placed  on  a  table  in  the  office  of  one 
who  had  acted  as  attorney  for  the  defendant 
in  the  case  wherein  the  judgment  was  recov- 
ered. The  attorney  protested  at  the  time  that 
he  had  no  right  to  receive  the  money,  and  be- 
fore he  had  actually  taken  the  bills  into  his 
hands  and  possession  he  was  summoned  as 
trustee  at  the  suit  of  creditors  of  the  defend- 
ant. It  was  held  that  the  attorney  had  such 
possession  of  the  money  as  to  render  him 
chargeable  as  trustee. 

Logs  in  Private  Booms.  —  Owners  of  a  private 
boom,  having  exclusive  possession  and  con- 
trol of  their  boom,  may  be  held  liable  as  gar- 
nishees for  logs  of  the  defendant,  placed  in 
their  boom  under  a  contract  for  their  safe 
keeping.  Farmers',  etc.,  Bank  v.  Welles,  23 
Minn.  475. 

Property  Placed  in   Warehouse.  —  A  person 


who  has  placed  the  property  of  the  defendant 
in  a  warehouse  may  be  charged  as  the  trustee 
of  the  real  owner.  Peabody  v.  Maguire,  79 
Me.  572. 

3.  Possession  through  Agents.  —  McDonald  v. 
Gillett,  69  Me.  271;  Lane  v.  Nowell,  15  Me. 
86;  Mitchell  v.  Green,  62  N.  H.  588;  Childs  v. 
Digby,  24  Pa.  St.  23. 

In  Willard  v.  Sheafe,  4  Mass.  235,  where  an 
agent  for  the  joint  owners  of  a  cargo  delivered 
the  cargo  to  a  merchant,  taking  his  receipt 
therefor,  to  be  sold  on  his  account  and  risk, 
the  proceeds  to  be  held  subject  to  his  order,  it 
was  held  that  such  agent  was  not  chargeable 
as  trustee  of  his  principal  after  the  delivery 
and  before  he  had  received  any  proceeds. 
The  decision  was  based  on  the  ground  that  the 
trustee  had  only  a  constructive  possession  of 
the  goods.  Compare  Ward  v.  Lamson,  6 
Pick.  (Mass.)  358. 

4.  Legal  Right  to  Take  Possession,  —  Smalley 
v.  Miller,  71  Iowa  90;  Fountain  v.  Smith,  70 
Iowa  282;  Clarke  v.  Farnum,  7  R.  I.  174. 
Compare  Des  Moines  County  v.  Hinkley,  62 
Iowa  637;  Glenn  v.  Boston,  etc.,  Glass  Co.,  7 
Md,  287. 

The  Garnishee  Must  Have  the  Property  in  His 
Possession  so  that  he  can  surrender  it  if  the 
court  so  directs,  in  exoneration  of  his  liability 
as  garnishee.  If  he  has  only  a  right  to  pos- 
session, or  constructive  possession,  he  may 
possibly  be  required  to  make  a  demand  for  the 
property,  but  he  cannot  be  required  to  com- 
mence an  action  to  recover  it.  Smalley  v. 
Miller,  71  Iowa  90. 

Eight  to  Retain  Possession.  —  A  person  having 
property  belonging  to  the  defendant  actually 
in  his  possession  may  be  charged  as  garnishee 
irrespectively  of  whether  he  had  or  had  not 
any  right  prior  to  the  service  of  the  process  to 
retain  possession  of  the  property  as  against 
the  defendant.  Spaulding  v.  Swift,  18  Vt. 
214;  Lovejoy  v.  Lee,  35  Vt.  430. 

The  garnishee  must,  however,  have  the 
right  to  retain  the  property  as  against  third 
persons.  Thus,  where  the  garnishee  was  in 
the  possession  of  the  defendant's  mortgaged 
chattels  as  his  agent,  and  the  property  was 
subsequently  taken  from  him  by  the  mort- 
gagees by  virtue  of  their  mortgage,  it  was  held 
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Mortgagee  Entitled  to  Possession.  —  Thus,  though  a  chattel  mortgagee  may  have 
the  legal  right  to  the  possession  of  the  property,  such  right  to  the  possession 
will  not  render  him  chargeable  as  garnishee  at  the  suit  of  creditors  of  the 
mortgagor.1 

e.  Manner  in  Which  Possession  Was  Acquired.  —  Where  the  gar- 
nishee has  in  fact  possession  of  property  belonging  to  the  defendant  it  has 
been  held  as  a  general  rule  that  it  is  immaterial  in  what  manner  he  acquired 
possession  thereof;8  though  in  some  jurisdictions  it  has  been  held  that  the 
possession  must  have  been  acquired  either  directly  or  indirectly  through  the 
owner  and  with  his  consent.3 

7.  Liability  as  Affected  by  Events  Occurring  After  Service  of  Writ  —  a.  In 
GENERAL.  —  As  a  general  rule,  the  liability  of  the  garnishee  on  account  of  his 
indebtedness  to  the  defendant  or  his  possession  of  property  belonging  to  the 
defendant  is  fixed  by  the  service  of  the  writ  of  garnishment,  the  plaintiff 
becoming  thereby  entitled  to  have  such  indebtedness  or  property  applied  to 
the  satisfaction  of  his  claim  against  the  defendant,  and  the  garnishee  cannot 
relieve  himself  from  his  liability  to  the  plaintiff  by  any  subsequent  agreement 
entered  into  between  himself  and  the  defendant;4  nor  can  the  defendant  by 
any  act  of  his  own  defeat  the  rights  of  the  plaintiff  acquired  by  the  service  of 
the  writ.5    Thus  the  defendant  cannot,  by  an  assignment  of  his  claim  against 


that  he  was  properly  discharged  from  liability. 
Booth  v.  Gish,  75  Iowa  451. 

1.  Mortgagee  Entitled  to  Possession  —  Iowa.  — 
Fountain  v.  Smith,  70  Iowa  282;  Curtis  v. 
Raymond,  29  Iowa  52;  Newton  First  Nat. 
Bink  v.  Perry,  29  Iowa  266;  Hoffman  v. 
Wetherell,  42  Iowa  89. 

Maine.  —  Emmons  v.  Bradley,  56  Me.  333; 
Wood  v.  Estes,  35  Me.  145;  Reggio  v.  Day,  37 
Me.  314;  Stedman  -v.  Vickery,  42  Me.  132; 
Pierce  v.  Henries,  35  Me.  57. 

Massachusetts.  —  Central  Bank  v.  Prentice, 
18  Pick.  (Mass.)  396. 

Michigan.  —  Lyon  v.  Balentine,  63  Mich.  97, 
6  Am.  St.  Rep.  284. 

Wisconsin.  —  Spitz  v.  Tripp,  86  Wis.  25; 
Jones  v.  Kosing,  92  Wis.  55. 

See  also  supra,  this  title,  Property  Subject  to 
Garnishment  —  Property,  Goods,  and  Effects  — 
Property  Held  under  Pledge,  Mortgage,  or  Other 
Lien. 

2.  Manner  in  Which  Possession  Was  Acquired 
Immaterial.  —  Swett  v.  Brown,  5  Pick.  (Mass.) 
178;  Allen  v.  Megguire,  15  Mass.  490;  De 
Graff  v.  Thompson,  24  Minn.  452. 

Possession  Acquired  from  Third  Person.  — 
Where  a  person  summoned  as  garnishee  ac- 
quired possession  of  the  property  from  a  third 
person,  and  held  it  as  agent  of  such  third  per- 
son, he  may  still  be  summoned  as  garnishee  of 
the  real  owner.  Mathews  v.  Smith,  13  Neb.  178. 

Agent  of  Mortgagee  Holding  Personal  Property 
of  Mortgagor  Held  Liable  to  Garnishment.  — • 
Bragunier  v.  Beck,  etc..  Iron  Co.,  41  Kan.  5^2. 
See  also  Citizens  State  Bank  v.  Council  Bluffs 
Fu;l  Co.,  89  Iowa  618. 

Possession  Received  under  Conditional  Contract 
of  Sale  —  Condition  Broken.  —  In  Emery  v. 
Divis,  17  Me.  252,  it  was  held  that  where  a 
person  acquires  possession  of  goods  under  a 
conditional  contract  of  sale,  but  fails  to  per- 
form the  conditions,  he  may  be  charged  as 
trustee,  on  account  of  the  possession  of  such 
goods,  at  the  suit  of  creditors  of  the  vendor. 

3.  Huot  v.  Ely,  17  Fla.  775;  Despatch  Line, 
etc.,  v.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37  Am. 


Dec.  203;  Barker  v.  Esty,  19  Vt.  131;  Huntoon 
v.  Dow,  29  Vt.  215,  70  Am.  Dec.  404. 

It  is  a  principle  of  garnishment  that  the  gar- 
nishee must  not  only  have  the  actual  posses- 
sion of  the  defendant's  effects,  but  that  there 
must  be  a  privity  of  contract  and  of  interest 
between  the  garnishee  and  the  defendant 
which  would  give  the  defendant  a  right  to  an 
action  at  law  against  him.  Atwood  v.  Hale, 
17  Mo.  App.  81. 

In  Skowhegan  Bank  v.  Farrar,  46  Me.  293, 
it  sas  held  that  one  who  has  possession  of 
mortgaged  property  as  the  agent  of  the  mort- 
gagee, to  whom  he  is  accountable,  is  not 
chargeable  therefor  as  the  trustee  of  the  mort- 
gagor, for  the  mortgagor  had  not  intrusted  or 
deposited  the  property  in  his  hands. 

Possession  Acquired  by  Trespass.  —  In  Despatch 
Line,  etc.,  v.  Bellamy  Mfg.  Co.,  12  N.  H.  238, 
37  Am.  Dec.  203,  it  was  held  that  where  a  per- 
son acquires  possession  of  property  by  trespass 
he  cannot  be  charged  as  garnishee  at  the  suit 
of  creditors  of  the  owner.  See  also  Richard- 
son v.  Anderson,  (Tex.  App.  1892)  18  S.  W. 
Rep.  195;  Lovejoy  v.  Lee,  35  Vt.  430;  Wood- 
ing 71.  Puget  Sound  Nat.  Bank,  ir  Wash.  527. 

4.  Subsequent  Contracts  Between  Garnishee  and 
Defendant.  —  Leslie  v.  Merrill,  58  Ala.  322; 
Martin  v.  Foreman,  iS  Ark.  249;  Watkins  v. 
Field,  6  Ark.  301;  Farrell  v.  Pearson,  26  111. 
463;  Smith  v.  Wellborn,  73  Ga.  131;  Biggs  v. 
Kouns,  7  Dana  (Ky.)  405;  Bell  v.  Wood,  87 
Ky.  56;  Bean  v.  Mississippi  Union  Bank,  5 
Rob.  (La.)  333. 

Subsequent  Action  of  Defendant  in  Foreign 
State. —  In  Roche  v.  Rhode  Island  Ins.  Assoc., 
2  111.  App.  360,  it  was  held  that  the  fact  that 
the  defendant,  after  the  service  of  the  writ  of 
garnishment,  brought  an  action  against  the 
garnishee  in  a  foreign  state  to  recover  the 
claim  with  respect  to  which  it  was  sought  to 
charge  him  as  garnishee  did  not  affect  the  lia- 
bility of  the  garnishee  to  account  to  the  plain- 
tiff therefor. 

5.  Subseqent  Acts  of  Defendant.  —  Roche  v. 
Rhode  Island  Ins.  Assoc.,  2  111.  App.  360. 
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the  garnishee  or  by  a  sale  of  the  property  in  the  hands  of  the  garnishee, 
affect  the  liability  of  the  garnishee  to  account  to  the  plaintiff  therefor.1 

b.  Payment  and  Surrender  of  Property  by  Garnishee  —  (i)  In 
General.  — It  is  the  duty  of  the  garnishee  to  retain  possession  of  the  property 
in  his  hands  and  to  refrain  from  paying  to  the  defendant  the  indebtedness  due 
from  him  pending  the  determination  of  the  proceedings;  and  if  before  the 
final  determination  of  the  proceedings  he  delivers  the  property  to  the  defend- 
ant2 or  pays  to  him  the  amount  of  his  indebtedness  3  he  does  so  at  his  own 
risk  and  in  his  own  wrong,  and  is  not  thereby  in  any  way  relieved  from  his 
liability  to  the  plaintiff. 

(2)  Ignorance  of  Garnishee  as  to  Service  of  Writ.  —  If,  however,  the  gar- 
nishee makes  payment  or  surrenders  the  property  in  good  faith  and  without 
notice  that  the  writ  had  been  served,  as  where  the  writ  was  served  upon  his 
agent.4  or  where  it  was  served  by  leaving  a  copy  at  the  garnishee's  usual  place 


1.  See  infra,  this  title,  Assignments  by  De- 
fendant. 

2.  Surrender  of  Property  to  Defendant.  —  Far- 
rell  v.  Pearson,  26  111.  463;  Stevens  v.  Dill- 
man,  86  111.  233;  Daniels  v.  Marr,  75  Me.  397; 
Blue  Hill  First  Nat.  Bank  v.  Turner,  30 
Neb.  80. 

Surrender  of  Note  in  Hands  of  Garnishee. — 

Where  the  garnishee  surrenders  a  note  after 
service  of  process,  he  is  liable  for  the  amount 
due  thereon,  the  note  being  shown  to  be  good, 
if  he  does  not  show  that  the  note  was  not  sub- 
ject to  the  payment  of  the  debt.  Stevens  v. 
Dillman,  86  111'.  233.  _ 

In  most  jurisdictions,  however,  choses  in 
action  in  the  hands  of  the  garnishee  cannot 
be  reached  by  garnishment,  and  therefore  his 
surrender  of  a  chose  in  action  will  not  render 
him  liable  to  the  plaintiff.  See  supra,  this  title, 
Property  Subject  to  Garnishment 

Surrender  of  Property  by  Garnishee's  Agent.  — 
Where  the  garnishee  is  indebted  at  the  time 
when  the  process  is  served  on  him,  his  liabil- 
ity is  not  affected  by  a  surrender  by  his  clerk 
without  his  knowledge  and  without  authority 
of  the  property  out  of  a  purchase  of  which  the 
indebtedness  arose.    Farrell  v.  Pearson,  26 

in.  463. 

3.  Payment  of  Indebtedness  —  Alabama. — Bibb 
v.  Janney,  45  Ala.  329;  Ely  v.  Blacker,  112 
Ala.  311. 

District  of  Columbia.  —  Bryan  v.  Duncan,  19 
D.  C.  379. 

Georgia.  —  Smith  v.  Wellborn,  73  Ga.  131. 

Illinois.  —  Wilcus  v.  Kling,  87  111.  107;  Lake 
Shore,  etc.,  R.  Co.  z:  Scott,  67  111.  App.  92. 

Indiana.  —  Baltimore,  etc.,  R.  Co.  v.  Taylor, 
81  Ind.  25;  Cleneay  v.  Junction  R.  Co.,  26 
Ind.  375. 

Iowa.  —  Kerler  v.  St.  John,  22  Iowa  565; 
Victor  v.  Hartford  F.  Ins.  Co.,  33  Iowa  210. 

Louisiana.  —  Bean  v.  Mississippi  Union 
Bank,  5  Rob.  (La.)  333. 

Maine.  —  Bradbury  v.  Andrews,  37  Me.  199. 

Massachusetts.  —  Webster  v.  Randall,  19 
Pick.  (Mass.)  13;  Burnap  v.  Campbell,  6  Gray 
(Mass.)  241;  Locke  v.  Tippets,  7  Mass.  149. 

New  York.  —  Gibson  v.  National  Park  Bank, 
98  N.  Y.  87. 

Pennsylvania.  —  Schram  v.  Cartwright,  4 
Pa.  Dist.  632. 

Tennessee.  —  Davenport  zi.  Swan,  9  Humph. 
(Tenn.)  186. 


Vermont. — Seymour  v.  Cooper,  25  Vt.  144; 
Wheeler  v.  Winn,  38  Vt.  122;  Wilder  v. 
Weatherhead,  32  Vt.  765;  Brandon  Iron  Co. 
v.  Gleason,  24  Vt.  228;  Murray  v.  Eldridge,  2 
Vt.  388. 

Payment  Pending  Appeal  from  Judgment  Dis- 
charging Garnishee. —  In  Maxwell  v.  New  Rich- 
mond, 101  Wis.  286,  a  garnishee  was  held  to 
be  discharged  from  liability  where  after  a  judg- 
ment discharging  hiin  as  garnishee  he  parted 
with  the  property  in  his  hands  pending  an  ap- 
peal by  the  plaintiff  from  such  judgment,  the 
plaintiff  having  failed  to  continue  the  lien  of 
the  garnishment  pending  such  appeal. 

Paying  Wages  in  Advance.  —  And  an  em- 
ployer summoned  as  garnishee  may  pay  in 
advance  wages  earned  by  the  defendant  after 
the  service  of  the  writ  wilhout  incurring  lia- 
bility therefor.  Chicago,  etc.,  R.  Co.  v.  Rlag- 
den,  33  111.  App.  254;  Hoffman  v.  Fitzwilliam, 
81  111.  521;  Bliss  v.  Smith,  78  111.  359;  Mai  tin 
v.  Gavle,  2  Disney  (Ohio)  86. 

Delect  in  Garnishment  Proceedings  —  Failure  to 
Enter  Writ  on  Return  Day.  —  Where  the  plain- 
tiff failed  to  have  the  writ  of  garnishment  en- 
tered on  the  return  day,  it  was  held  that  the 
garnishee,  acting  in  good  failh,  could  properly 
pay  to  the  defendant  the  amount  of  his  indebt- 
edness without  incurring  any  liability  to  the 
plaintiff.  This  rule  was  based  on  the  princi- 
ple that  the  failure  to  enter  the  writ  on  the  re- 
turn day  was  a  discontinuance  of  the  action. 
Varian  v.  New  England  Mut.  Acc.  Assoc.,  156 
Mass.  1. 

Payment  by  Person  Jointly  or  Severally  liable 
■with  Garnishee.  —  Where  the  plaintiff  would 
avail  himself  of  an  indebtedness  owing  to  the 
defendant,  he  should  summon  as  garnishees 
all  persons  jointly  or  severally  liable  iheieon; 
otherwise  a  payment  by  a  joint  or  several 
obligor  not  summoned  as  garnishee,  after  the 
service  of  the  writ,  will  satisfy  the  debt  and 
relieve  from  liability  those  summoned  as  gar- 
nishees. Jewett  v.  Bacon,  6  Mass.  60;  Nash 
v.  Brophy,  13  Met.  (Mass.)  476.  Compare 
Bean  v.  Mississippi  Union  Bank,  5  Rob.  (La.) 
333- 

4.  Payment  in  Ignorance  of  Service  of  Writ  — 
Service  on  Agent  of  Garnishee. —  Lyon  v.  Rus- 
sell, 72  Me.  519.  See  also  Thorne  v.  Mat- 
thews, 5  Cush.  (Mass.)  544;  Eddy  v.  O'Hara, 
132  Mass.  56;  Bates  v.  Chicago,  etc.,  R.  Co., 
60  Wis.  296,  50  Am.  Rep.  369. 
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of  abode,1  it  has  been  held  that  he  would  be  relieved  from  liability  thereby. 

Payment  by  Agent  of  Garnishee.  —  And  a  payment  by  the  agent  of  the  garnishee 
after  the  service  of  the  writ,  but  before  the  garnishee  could  notify  him  of  its 
service,  has  been  held  to  relieve  the  garnishee  from  liability.2 

(3)  Ignorance  of  Identity  of  Defendant. — And  where  the  defendant  was 
known  to  the  garnishee  by  another  than  his  proper  name,  a  payment  in  ignor- 
ance of  the  identity  of  the  defendant  has  been  placed  on  the  same  footing  as 
a  payment  in  ignorance  of  the  service  of  the  writ,  and  held  to  relieve  the  gar- 
nishee from  liability.3 

(4)  Ignorance  of  Defendant '  s  Right  to  Funds  or  Property  in  Hands  0*  Gar- 
nishee.  —  Where  at  the  time  of  the  service  of  the  writ  the  garnishee  had  in  his 
possession  funds  or  property  belonging  in  fact  to  the  defendant,  but  the  gar- 
nishee was  ignorant  of  the  right  of  the  defendant  thereto,  he  cannot  be  held 
liable  where  in  good  faith  he  parts  with  such  funds  or  property  after  the  service 
of  the  writ.4 

(5)  Payment  or  Surrender  of  Property  under  Legal  Coercion.- —  It  has  been 
held  that  if  after  the  service  of  the  writ  of  garnishment  the  garnishee  is  com- 
pelled by  legal  coercion  to  pay  over  his  indebtedness  to  the  defendant  or  to 
surrender  possession  of  property  in  his  hands  he  will  thereby  be  relieved  from 
liability  as  garnishee.5 


1.  Service  of  Writ  at  Place  of  Abode  of  Gar- 
nishee.—  In  Robinson  v.  Hall,  3  Met.  (Mass.) 
301,  the  writ  was  served  upon  the  trustee  dur- 
ing his  absence,  by  leaving  a  copy  of  the  writ 
at  his  usual  place  of  abode.  Before  the  gar- 
nishee returned  home  he  paid  the  amount  of 
his  indebtedness  to  the  defendant  without 
notice  of  the  service  of  the  writ.  It  was  held 
that  such  payment  relieved  him  from  liability 
as  garnishee.  See  also  Williams  v.  Marston, 
3  Pick.  (Mass.)  65.  Compare  Conley  v.  Chil- 
cote,  25  Ohio  St.  320. 

2.  Payment  by  Agent  of  Garnishee.  —  Jordan 
v.  Jordan,  75  Me.  100.  See  also  Williams  v. 
Kenney,  98  Mass.  142. 

3.  Payment  in  Ignorance  of  Identity  of  Defend- 
ant.—  Terry  v.  Sisson,  125  Mass.  560;  Landry 
v.  Chayret,  58  N.  H.  89. 

In  Hamlin  v.  Huse,  an  unreported  case, 
cited  in  Landry  v.  Chayret,  58  N.  H.  89,  the 
agent  of  a  corporation,  summoned  as  trustee, 
after  the  service  of  a  writ  against  Peter  Huse, 
made  examination  and  inquiry  and  could  not 
find  that  any  person  by  that  name  had  been 
in  the  employ  of  the  trustee,  nor  did  he  find 
that  name  on  the  trustee's  books.  Subse- 
quently the  agent  paid  wages  intended  in  fact 
for  Peter  Huse  to  a  laborer  who  signed  his 
name  on  the  payroll  as  P.  Hughes.  The 
court  ordered  that  the  trustee  be  discharged, 
beintr  satisfied  that  the  trustee  had  acted  in 
good  faith,  and  upon  exception  being  taken 
this  judgment  was  affirmed. 

Error  in  Defendant's  Name  in  Indorsement  on 
Writ.  —  The  indorsement  on  the  back  of  a  writ 
is  no  part  of  the  writ,  and  the  trustee  is  not  jus- 
tified in  relying  thereon  for  information  as  to 
the  names  of  the  defendants;  and  where  the 
name  of  the  defendant  is  correctly  given  in 
the  body  of  the  writ,  but  incorrectly  given  in 
the  indorsement  on  the  back  of  the  writ,  the 
fact  that  the  trustee  made  payment  in  reliance 
on  the  indorsement  on  the  back  of  the  writ, 
without  examining  the  body  thereof,  will  not 
relieve  him  from  liability.  Cook  v.  Coleman, 
167  Mass.  414,  57  Am.  St.  Rep.  465. 


Misnomer  of  Defendant.  —  The  mere  fact  that 
there  was  a  misnomer  of  the  defendant  in  the 
writ  will  not  relieVe  the  garnishee  from  liabil- 
ity in  case  he  pays  his  indebtedness  to  the  de- 
fendant with  knowledge  of  his  actual  identity. 
West  v.  Piatt,  116  Mass.  308,  distinguished  in- 
Terry  v.  Sisson,  125  Mass.  560. 

In  Baltimore,  etc.,  R.  Co.  v.  Taylor,  81  Ind. 
25,  where  the  garnishee  answered  that  nearly 
four  years  after  the  service  of  summons  upon 
him  the  plaintiff  amended  his  affidavit  of  gar- 
nishment by  striking  out  the  Christian  name 
"  Jonathan  "  in  the  name  of  the  principal  de- 
fendant and  inserting  instead  thereof  the 
Christian  name  "  Johnson,"  and  that  before 
said  amendment  the  garnishee  had  fully  paid 
said  "  Johnson  "  without  notice,  etc.,  a  reply 
that  the  principal  defendant  was  as  well 
known  at  the  commencement  of  the  suit  by 
the  name  "  Jonathan  "  as  by  that  of  "  John- 
son," which  was  well  known  by  the  garnishee 
before  he  paid  said  "  Johnson,"  was  held 
good  on  demurrer. 

4.  Ignorance  of  Defendant's  Eight  to  Property 
or  Funds  in  Possession  of  Garnishee.  —  Leadville 
First  Nat.  Bank  v.  Leppel,  9  Colo.  594;  Karp 
v.  Citizens'  Nat.  Bank,  76  Mich.  679. 

Thus,  where  the  defendant  deposited  funds 
in  bank,  not  in  his  own  name,  but  in  that  of  a 
corporation,  an  attachment  against  him  will 
not  bind  such  funds  nor  the  bank  in  reference 
to  them,  unless  the  bank  has  notice  that  they 
were  meant  to  be  covered.  Baltimore  First 
Nat.  Bank  v.  Jaggers,  31  Md.  38,  100  Am. 
Dec.  53. 

If,  however,  a  bank  summoned  as  garnishee 
had  in  fact  knowledge  or  notice  of  facts  which 
should  have  informed  it  that  a  fund  deposited 
by  a  third  person  belonged  to  the  defendant, 
it  will,  of  course,  be  held  liable  though  it  paid 
out  the  money  after  the  service  of  the  writ  on 
the  order  of  the  depositor.  Ferry  v.  Home 
Saw  Bank,  114  Mich.  321:  Sykes  v.  City  Sav. 
Bank,  115  Mich.  321. 

5.  Payment  or  Surrender  of  Property  under  Legal 
Compulsion.  —  Booth  v.  Gish,  75  Iowa  451;  Eddy 
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8.  Liability  Limited  by  Amount  of  Plaintiff's  Claim  Against  Defendant.  -  The 
liability  of  the  garnishee  is  of  course  limited  by  the  amount  of  the  plaintiff's 
claim  against  the  defendant,  and  the  judgment  charging  the  garnishee  should 
therefore  be  only  for  the  amount  of  the  plaintiff's  claim  against  the  defendant  1 
and  the  costs  of  the  principal  action.2 

XIII.  Garnishee's  Right  of  Set-off,  Recoupment,  and  Retainer  —  1.  Right 
of  Set-off — a.  In  GENERAL,.  —  Inasmuch  as  the  garnishee  is  compelled  by  the 
process  of  garnishment  to  pay  his  debt  not  to  his  own  creditor  but  to  a  third 
person,  he  should  not  be  placed  in  any  worse  position  than  he  would  be  in  if 
he  were  pursued  by  his  original  creditor,  and  it  is  therefore  universally  held 
that  the  garnishee  is  entitled,  in  estimating  the  amount  of  his  liability,  to  the 
benefit  of  any  set-off  which,  in  his  hands,  could  be  made  available  by  way  of 
set-off  in  any  of  the  modes  provided  by  law  if  the  proceeding  were  one  directly 
against  him  by  his  creditor  for  the  enforcement  of  his  liability.3 


v.  O'Hara,  132  Mass.  56;  Garity  v.  Gigie,  130 
Mass.  184;  Virginia  F.  &  M.  Ins.  Co.  v.  New 
York  Carousal  Mfg.  Co.,  95  Va.  515.  See  also 
Meriam  v.  Rundlett,  13  Pick.  (Mass.)  511; 
Whipple  v.  Robbins,  97  Mass.  107,  93  Am. 
Dec.  64;  Wilkinson  v.  Hall,  6  Gray  (Mass.) 
568;  Hall  v.  Daniel,  62  Ga.  620;  Neary  v. 
Bohannon,  6S  III.  App.  23.  Compare  Watkins 
v.  Field,  6  Ark.  391,  and  also  Mobile,  etc.,  R. 
Co.  v.  Whitney,  39  Ala.  468,  wherein  it  was 
held  that  payment  made  by  the  garnishee, 
after  service  of  the  garnishment,  under  an 
order  of  a  court  of  foreign  jurisdiction  was  no 
protection  to  him,  as  against  the  attaching 
creditor,  unless  it  was  shown  that  the  creditor 
was  a  party  or  privy  to  the  foreign  suit. 

The  mortgagee  of  a  stock  of  merchandise, 
when  garnished  while  in  possession,  may  dis- 
charge the  landlord's  lien  for  accrued  rent  out 
of  surplus  left  after  satisfying  his  mortgage, 
without  being  liable  under  garnishment  for 
the  amount  thus  applied.  Doane  v.  Garret- 
son,  24  Iowa  351. 

Property  Taken  from  Garnishee  by  Attachment. 
—  It  seems  that  where  the  property  is  taken 
from  the  possession  of  the  garnishee  on  an 
attachment  or  execution  subsequently  issued 
against  the  defendant,  he  will  be  relieved 
from  liability  as  garnishee.  Piatt  v.  Brown, 
16  Pick.  (Mass.)  553;  Burlingame  v.  Bell,  16 
Mass.  318.  See  also  Bradford  v.  Beyer,  17 
Ohio  St.  389;  Ramm  v.  Minneapolis,  etc., 
R.  Co.,  94  Iowa  296.  Compare  Rockwood  v. 
Varnum,  17  Pick.  (Mass.)  293;  Parker  v.  Kins- 
man, 8  Mass.  486. 

Seizure  under  Void  Execution.  —  Where  the 
property  was  taken  from  the  trustee  by  an 
execution  in  the  same  suit,  issued  prema- 
turely, and  therefore  void,  it  was  held  that  he 
was  not  chargeable  as  trustee  therefor.  God- 
dard  v.  Bridgman,  25  Vt.  351,  60  Am.  Dec.  272. 

Failure  of  Garnishee  to  Defend  Against  Compul- 
sory Payment.  —  It  is  the  duty  of  ihe  garnishee, 
however,  to  resist  all  attempts  to  compel  pay- 
ment of  his  indebtedness.  Thus  an  attach- 
ment was  sued  by  T.  against  F.,  and  L.  was 
garnished  as  a  debtor  of  F.  After  service 
of  the  garnishment,  F.  obtained  judgment 
against  L.  for  the  amount  of  the  debt  due 
from  him,  in  the  same  court  in  which  the 
attachment  was  pending,  and  execution  issu- 
ing thereon,  L.  paid  the  amount  to  the  sheriff, 
by  whom  it  was  paid  to  the  attorney  of  F.. 
who,  pursuant  to  instructions  previously  given 
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to  him  by  F.,  paid  the  money  to  a  third  per- 
son. It  was  held  that  notwithstanding  such 
payment  the  garnishee  was  liable  to  the  plain- 
tiff in  attachment.  Twelves  v.  Lodano,  15 
Ala.  732. 

1.  Liability  Limited  by  Amount  of  Plaintiff's 
Claim  Against  Defendant.  —  Carroll  v.  Milner, 
93  Ala.  301;  Hitchcock  v.  Watson,  18  111.  289; 
Pomeroy  v.  Rand,  157  111.  176;  Kern  v.  Chi- 
cago Co-operative  Brewery  Assoc..  140  111. 
371;  National  Bank  of  America  v.  Indiana 
Banking  Co.,  114  111.  483;  Timmons  v.  John- 
son, 15  Iowa  23;  McDonald  v.  Creager,  96 
Iowa  659:  Strong  v.  Hollon,  39  Mich.  411 ; 
Carter  v.  Koshland,  13  Oregon  615;  Baltimore, 
etc.,  R.  Co.  v.  Wilson,  2  W.  Va.  528;  Joseph  v. 
Pyle,  2  W.  Va.  449. 

A  judgment  for  an  excess,  however,  is  erro- 
neous but  not  void.  Bigalow  v.  Barre,  30 
Mich.  1. 

2.  Costs  of  Principal  Action.  —  Timmons  v. 
Johnson,  15  Iowa  23;  Tupper  v.  Cassell,  45 
Miss.  352. 

Costs  Must  Have  Been  Claimed  in  Affidavit.  — 

A  judgment  by  default  against  the  garnishee 
for  the  amount  of  the  judgment  recovered 
against  the  defendant  and  the  costs  of  the  ac- 
tion against  the  defendant  should  not  be  ren- 
dered if  the  affidavit  for  garnishment  claimed 
only  the  debt  and  did  not  mention  costs. 
Carroll  v.  Milner,  93  Ala.  301. 

3.  Right  of  Set-off  —  United  States,  —  Picquet 
v.  Swan,  4  Mason  (U.  S.)  443;  Beach  v.  Viles, 
2  Pet.  (U.  S.)  675;  North  Chicago  Rolling  Mill 
-Co.  v.  St.  Louis  Ore,  etc.,  Co.,  152  U.  S.  596. 

Alabama.  —  Allen  v.  Morgan,  I  Stew.  (Ala.) 
9;  Powell  v.  Sammons,  31  Ala.  552;  Hazards. 
Franklin,  2  Ala.  349;  Bingham  v.  Rushing, 
5  Ala.  403. 

Colorado.  —  Sauer  v.  Nevadaville,  14  Colo.  54. 

Connecticut.  —  Parsons  v.  Root,  41  Conn. 
161;  Fitch  v.  Waite,  5  Conn.  117;  Harris  v. 
Phoenix  Ins.  Co.,  35  Conn.  311. 

Florida.  —  Howe  v.  Hyer,  36  Fla.  12. 

Illinois.  —  McCoy  v.  Williams,  6  111.  584; 
South  Chicago  City  R.  Co.  v.  Workman,  64 
111.  App.  383;  Rankin  v.  Simonds,  27  111.  352; 
National  Bank  of  America  v.  Indiana  Bank- 
ing Co.,  114  111.  483. 

Maine.  —  Stedman  v.  Vickery,  42  Me.  132; 
Manufacturers'  Bank  v.  Osgood,  12  Me.  117. 

Maryland.  —  Peters  v.  Cunningham,  10  Md. 
554:  Farmers',  etc..  Bank  v.  Franklin  Bank. 
31  Md.  404. 
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Claims  Against  Plaintiff.  —  The  garnishee  cannot,  however,  set  off  against  his 
liability  to  the  defendant  claims  which  may  be  owing  to  him  from  the  plaintiff 
in  garnishment. 1 

b.  What  May  Be  Subject  of  Set-off  —  (i)  In  General.  —  In  some 
jurisdictions  it  is  held  that  the  garnishee  can  set  off  against  his  liability  to  the 
defendant  only  such  claims  as  he  could  have  set  off  if  the  proceeding  were  an 
action  directly  by  the  defendant  against  him.2  In  other  jurisdictions,  however, 
a  far  more  liberal  rule  prevails,  and  the  garnishee  is  permitted  to  set  off  in 
such  proceedings  many  claims  which  would  have  been  unavailing  to  him  as 
such  in  an  action  by  the  defendant.3 

(2)  Must  Be  Subsisting  Cause  of  Action.  —  It  is  essential,  in  order  that  a 
claim  in  favor  of  the  garnishee  may  be  available  as  a  set-off,  that  it  constitute 
a  subsisting  cause  of  action.  Thus  a  garnishee  cannot  interpose  as  a  set-off  a 
claim  which  is  barred  by  the  statute  of  limitations;4  but  it  seems  to  be  other- 
wise as  regards  an  usurious  contract.5 

Contingent  or  Conditional  Claims.  —  And  so  it  is  held  that  a  claim  in  favor  of  the 


Massachusetts.  —  Bennett  v.  Caswell,  7  Gray 
(Mass.)  153;  Doyle  v.  Gray,  no  Mass.  206; 
Smith  v.  Stearns,  19  Pick.  (Mass.)  20;  Lannan 
v.  Walter,  149  Mass.  14:  Nickerson  v.  Chase, 
122  Mass.  296;  Eddy  v.  O'Hara,  132  Mass.  56; 
Nutter  v.  Framingham,  etc.,  R.  Co.,  132  Mass. 
427;  Fellows  v.  Smith,  131  Mass.  363;  Lamb 
v.  Stone,  11  Pick.  (Mass.)  527;  Hathaway  v. 
Russell,  16  Mass.  473;  Boston  Type,  etc.,  Co. 
v.  Mortimer,  7  Pick.  (Mass.)  166,  19  Am.  Dec. 
266;  Guild  v.  Holbrook,  11  Pick.  (Mass.) 
101. 

Missouri.  —  Simon  v.  Norton,  66  Mo.  App. 
17S,  2  Mo.  App  Rep.  1292;  Steele  v.  Thomp- 
son, 38  Mo.  App.  321;  Ashby  v.  Watson,  9 
Mo.  236;  Firebaugh  v.  Stone,  36  Mo.  Ill, 

New  Hanpshire.  —  Emerson  v.  Wallace,  20 
N.  H.  567;  S  wainscot  Mach.  Co.  v.  Partridge, 
25  N.  H.  369;  Boardman  v.  Cushing,  12  N.  H. 
105;  Hiobard  v.  Clark,  56  N.  H.  155,  22  Am. 
Rep.  432;  Brown  v.  Warren,  43  N.  II.  436; 
Boirdman  v.  Cushing,  12  N.  H.  118;  Sampson 
v.  Hyde,  16  N.  II.  492;  Boston,  etc.,  R.  Co. 
v.  Oliver,  32  N.  H.  172;  Brown  v.  Brown,  55 
N.  H.  74. 

Ohio.  — Secor  v.  Witter,  39  Ohio  St.  218. 

Pennsylvania.  —  Strong  v.  Bass,  35  Pa.  St. 
333;  Myers  v.  Balizell,  37  Pa.  St.  491;  Ross 
v.  M'Kiiny,  2  Rawla  (Pa.)  227. 

Tennessee.  —  Mowry  v.  Davenport,  6  Lea 
(Tenn.)  80;  Arledge  v.  White,  I  Head  (Tenn.) 
241;  Nashville  v.  Potomac  Ins.  Co.,  2  Baxt. 
(Tenn.)  303;  Fay  v.  Reager,  2  Sneed  (Tenn.) 
200. 

Texas.  —  Ellison  v.  Tuttle,  26  Tex.  283; 
Bunow  v.  Zapp,  69  Tex.  474;  Rosenberg  v. 
Texarkana  First  Nat.  Bank,  (Tex.  Civ.  App. 
1894)  27  S.  W.  Rep.  897;  Traders'  Nat.  Bank 
v.  Cresson,  75  Tex.  298. 

Vermont.  —  Strong  v.  Mitchell,  19  Vt.  644; 
Rowell  v,  Felker,  54  Vt.  526;  Lynde  v.  Watson, 
52  Vt.  648. 

Virginia. — Williamson  v.  Gayle,  7  Gratt. 
(Va  )  157. 

West  Virginia.  —  Farmers'  Bank  v.  Gettin- 
ger,  4  W.  Va.  305. 

Wisconsin.  —  Keyes  v.  Milwaukee,  etc.,  R. 
Co.,  25  Wis.  691;  Little  Wolf  River  Imp.  Co. 
v.  Jackson,  66  Wis.  42;  Steen  v.  Norton,  45 
Wis.  413;  Gage  v.  Chesebro,  49  Wis.  486. 


Set-off  to  Be  Specially  Pleaded.  —  The  defense 

of  set-off  must  be  specially  pleaded  or  claimed 
by  the  garnishee;  it  is  not,  as  a  rule,  available 
under  a  general  denial  of  indebtedness.  Bir- 
mingham Nat.  Bank  v.  Mayer,  104  Ala.  634; 
Kling  v.  Tunstall,  109  Ala.  608;  McCoy  v. 
Williams,  6  111.  584;  Reed  v.  Penrose,  36  Pa. 
St.  214;  Fox  v.  Reed,  3  Grant  Cas.  (Pa.)  81. 
See,  however,  Howe  v.  Hyer,  36  Fla.  12; 
Ashby  v.  Watson,  9  Mo.  236;  Hubbaid  z> 
Fisher,  25  Vt.  539.  per  Redfield,  C.  J. 

Defenses  Interposable  to  Set-off. —  Where  the 
garnishee  answers  that  the  defendant  was  in- 
debted to  him,  and  the  money  or  picpeny  in 
his  hands  sought  to  be  attached  was  applied 
in  payment  of  the  indebtedness,  the  plainliflj 
cannot  plead  facts  constituting  an  eqiiitatle 
bar  to  the  garnishee's  claim.  Sears  v.  Thomp- 
son, 72  Iowa  61. 

1.  Claim  Against  Plaintiff.  —  Matthews  v. 
Robinson,  33  Ala.  320;  Steen  v.  Norton,  45 
Wis.  413.    See  also  Story  v.  Kemp,  55  Ga.  276. 

2.  Set-off  Allowable  as  Against  Defendant  — 
England.  —  Slumore  v.  Campbell,  (1892)  1  Q. 
B.314. 

Alabama.  —  Archer  v.  People's  Sav.  Bank, 
88  Ala.  249. 

Connecticut.  —  Parsons  r.  Root,  41  Conn.  161. 

Illinois.  —  Rankin  r  Simonds,  27  111.  352; 
Michigan  Cent.  R.  Co.  v.  Chicago,  etc.,  R. 
Co.,  1  111.  App.  399. 

Maine.  —  Soule  v.  Kennebec  Maine  Ice  Co.. 
85  Me.  166. 

Pennsylvania.  —  Crall  v.  Ford,  28  W.  N.  C. 
(Pa.)  366;  Roig  v.  Tim.  103  Pa  St.  115. 

3.  North  Chicago  Rolling  Mill  Co.  v.  St. 
Louis  Ore,  etc.,  Co.,  152  U.  S.  596;  Hathaway 
v.  Russell.  16  Mass.  473;  Brown  v.  Warien,  43 
N.  H.  430;  Boston,  etc.,  R.  Co.  v.  Oliver,  32 
N.  H.  172. 

4.  Claim  Parred  ly  Limitations.  —  Wadleigh  v. 
Jordan.  74  Me.  483. 

5.  Usurious  Contract.  —  In  a  prosecution  for 
perjury  for  making  a  false  disclosure,  it  was 
held  that  the  garnishee  could  refute  the 
charge  by  proof  that  he  had  appropriated  all 
the  funds  in  his  hands  to  the  payment  of 
money  due  to  him  from  the  defendant  cn  a 
usurious  contract.  Com.  v.  Parker,  2  Cush. 
(Mass.)  225. 
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garnishee  which  is  only  conditional  or  contingent  cannot  be  set  off.1 

(3)  Claims  Maturing  After  Service  of  Garnishment  —  General  Rule  of  Bet-off 
Applied.  —  The  general  rule  in  regard  to  the  law  of  set-off,  that  a  claim,  in  order 
to  be  properly  a  subject  of  set-off,  must  have  been  one  upon  which  a  cause  of 
action  had  accrued  to  the  defendant  at  the  time  of  the  commencement  of  the 
plaintiff's  action,2  has  been  applied  in  garnishment  proceedings  where  the  gar- 
nishee attempts  to  set  off  against  his  indebtedness  to  the  defendant  a  claim 
held  by  him  against  the  defendant,  and  it  has  bee  1  held  that  the  claim  of  the 
garnishee  against  the  defendant  must  have  been  an  accrued  claim  prior  to  the 
time  of  the  service  of  the  process  of  garnishment.3 

More  Liberal  Rule  Applied  in  Garnishment.  —  In  many  jurisdictions,  however,  a  far 
more  liberal  rule  is  applied  in  garnishment  proceedings,  and  the  garnishee  is 
permitted  to  avail  himself  of  a  matter  as  a  subject  of  set-off  though  his  cause 
of  action  thereon  did  not  accrue  until  after  the  service  of  the  writ  of  garnish- 
ment.4 

Claims  Acquired  After  Service  of  Writ  of  Garnishment.  — "In  no  jurisdictions,  however, 
can  the  garnishee  by  his  own  acts,  after  the  service  of  the  writ,  acquire  a  set- 


1.  Contingent  Claims  —  United  States.  —  Tay- 
lor v.  Gardner,  2  Wash.  (U.  S.)  488. 

Arkansas.  —  Fields  Watkins,  5  Ark.  672; 
Watkins  v.  Field,  6  Ark.  391. 

Illinois.  —  National  Bank  of  America  v.  In- 
diana Banking  Co.,  114  111.  483. 

Louisiana. — Gomila  v.  Milliken,  41  La. 
Ann.  116. 

Minnesota.  —  Milliken  v.  Mannheimer,  49 
Minn.  521. 

New  Hampshire.  —  Smith  v.  Boston,  etc.,  R. 

Co.,  33  N-  H-  337- 

Pennsylvania.  —  Allen  v.  Erie  City  Bank,  57 
Pa.  St.  129;  Roig  v.  Tim,  103  Pa.  St.  115. 

South  Carolina.  —  Yongue  v.  Linton,  6  Rich. 
L.  (S.  Car.)  275;  Martin  v.  Solomons,  10  Rich. 
L.  (S.  Car.)  533. 

Vermont.  —  Husted  v.  Stone,  69  Vt.  149; 
Strong  v.  Mitchell,  19  Vt.  644. 

In  Ross  v.  M'Kinny,  2  Rawle  (Pa.)  227 
however,  where  a  legacy  was  attached,  it  was 
held  that  the  garnishee  could  show  that  he 
was  surety  for  the  original  defendant,  and 
was  likely  to  be  compelled  to  pay;  and  he  was 
entitled  to  be  secured  by  a  conditional  ver- 
dict. 

Liability   as  Accommodation    Indorsee.  —  In 

Hustei  v.  Stone,  69  Vt.  149,  it  was  held  that 
the  Vermont  statute  authorizing  the  garnishee 
to  set  off  claims  owing  to  him  from  the  de- 
fendint  on  a  "  contract,  express  or  implied," 
did  not  authorize  him  to  set  oif  the  amount  of 
a  n:>te  indorsed  by  him  for  the  defendant 
which  he  had  neither  paid  nor  assumed  pay- 
ment of. 

2.  See  the  title  Set-off,  Recoupment,  and 
Counterclaim. 

3.  Set-off  of  Claimi  Accruing  After  Service  De- 
niei  —  Alabama.  —  Self  v.  Kirkland.  24  Ala. 
275- 

Arkansas. — Watkins  v.  Field,  6  Ark.  391. 

Connecticut.  —  Parsons  v.  Root,  41  Conn. 
161;  Tucker  v.  Jewett.  32  Conn.  563;  Starkey 
v.  Peters,  i3  Conn.  185;  Coburn  v.  Hartford, 
38  Conn.  293. 

Delaware.  — Edwards  v.  Delaplaine,  2  Harr. 
(Del.)  322. 

Missouri.  — lie r  v.  Rieger,  69  Mo.  App.  64. 
See  also  Huse  v.  Ames,  104  Mo.  91. 


Pennsylvania.  —  Roig  v.  Tim,  103  Pa.  St. 
115;  Crall  v.  Ford,  28  W.  N.  C.  (Pa.)  366; 
Liltlestown  isav.  Inst.  v.  Corwell,  20  Pa.  Co. 
Ct.  145;  Tradesmen's  Nat.  Bank  v.  Cresson, 
10  Pa.  Co.  Ct.  57  See  also  Pennell  v.  Grubb, 
13  Pa.  St.  552. 

South  Carolina.  —  Martin  v.  Solomons,  10 
Rich.  L.  (S.  Car.)  533;  Yongue  v.  Linton,  6 
Rich.  L.  (S.  Car.)  275. 

See  also  National  Bank  of  America  v.  In- 
diana Banking  Co.,  114  111.  483. 

Insolvency  of  Principal  Defendant.  —  In  Crall 
v.  Ford,  28  W.  N.  C.  (Pa.)  366,  it  was  held  that 
a  garnishee  in  a  foreign  attachment  could  not 
set  off  notes  made  by  the  defendant  to  him  as 
payee,  and  not  due  at  the  issuance  of  the 
writ,  although  the  defendant  was  insolvent. 
See  also  Waikins  v.  Field,  6  Ark.  391. 

4.  Set-off  of  Claims  Accruing  After  Service 
Allowed —  United  States.  —  North  Chicago 
Rolling  Mill  Co.  v.  St.  Louis  Ore,  etc.,  Co., 
152  U.  S.  596;  Schuler  v.  Israel,  120  U.  S.  506. 
Compare  Taylor  v.  Gardener,  2  Wash.  (U.  S.) 
488.  . 

Maine.  —  Donnell  v.  Portland,  etc.,  R.  Co., 
76  Me.  33,  distinguishing  Ingalls  v.  Dennett,  6 
Me.  79;  Mairett  v.  Equitable  Ins.  Co.,  54  Me. 
537;  Manufacturer's  Bank  v.  Osgood,  12  Me. 
117. 

Maryland.  —  Farmers,  etc.,  Bank  v.  Frank- 
lin Bank,  31  Md.  404. 

Massachusetts.  —  Boston  Type,  etc.,  Co.  v. 
Mortimer,  7  Pick.  (Mass.)  166,  19  Am.  Dec. 
266;  Smith  v.  Stearns,  19  Pick.  (Mass.)  20; 
Nickerson  v.  Chase,  122  Mass.  296;  Eddy  z. 
O' Hara,  132  Mass.  56;  Lamb  v.  Stone,  11  Pick. 
(Mass)  533;  Hathaway  v.  Russell,  16  Mass. 
473;  Lannan  v.  Walter,  149  Mass.  14. 

New  Hampshire.  —  Swamscot  Mach.  Co.  v. 
Partridge,  25  N.  H.  369;  Boardrr.an  v.  Cush- 
ing,  12  N.  H.  105;  White  v.  Richardson,  12  N. 
H.  93;  Boston,  etc.,  R.  Co.  v.  Oliver,  32  N. 
H.  172;  Brown  v.  Brown,  55  N.  H.  74. 
Ohio.  — Secor  v.  Witter,  39  Ohio  St.  218. 
Vermont.  —  Strong  v.  Mitchell,  19  Vt.  644; 
Rowel  1  v.  Felker,  54  Vt.  526;  Lynde  v.  Wat- 
son, 52  Vt.  648. 

See  also  Milliken  v.  Mannheimer,  49  Minn. 
521. 
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off  or  counterclaim  against  the  defendant  to  the  prejudice  of  the  plaintiff  in 
garnishment.1 

(4)  Unliquidated  Damages.  —  The  general  rule  that  a  claim  cannot  be  used 
as  a  set-off  if  it  is  unliquidated  and  incapable  of  being  ascertained  by  calcula- 
tion applies  equally  when  such  a  claim  is  sought  to  be  set  off  by  a  garnishee.2 

(=;)  Equitable  Claims.  —  In  some  jurisdictions  the  process  of  garnishment  is 
treated  as  purely  a  legal  proceeding  in  the  nature  of  an  action  by  the  plaintiff 
in  garnishment  against  the  garnishee,  and  to  be  governed  by  the  rules  which 
govern  other  actions,  and  it  is  therefore  held  that  the  garnishee  cannot  set 
off  against  his  indebtedness  to  the  defendant  an  equitable  demand  held  by  him 
against  the  defendant.3  In  other  jurisdictions,  however,  it  is  held  that  when- 
ever it  is  sought  to  charge  a  person  as  garnishee,  a  broad  equity  is  opened  to 
him,  and  the  balance  only,  after  allowing  all  equitable  demands  which  he  may 
hold  against  the  principal  defendant,  is  the  sum  for  which  the  garnishee  is  to 
be  charged.4 

(6)  Mutuality.  — The  general  rule  of  the  law  of  set-off  that  the  demands 
must  be  mutual,  i.  e.,  existing  between  the  parties  to  the  action,  in  order  that 
the  one  may  be  set  off  against  the  other5  has  been  said  to  be  equally  applica- 
ble where  the  garnishee  asserts  a  set-off  against  his  liability  to  the  defendant, 
and  it  has  been  required  that  the  claim,  in  order  that  the  garnishee  may  avail 
himself  of  it  in  defense  as  a  set-off,  must  be  owing  by  the  defendant  to  the 
garnishee.6  In  many  jurisdictions,  however,  the  same  strictness  in  regard  to 
mutuality  is  not  required  where  the  set-off  is  claimed  by  a  garnishee.7 

Claims  Due  from  Defendant  and  Others. —  Thus  it  is  a  general  rule  that  the  claims 
sought  to  be  set  off  must  be  due  and  owing  between  those  only  who  are  parties 
to  the  action,9  whereas  in  garnishment  proceedings  the  garnishee  has  been 
permitted  to  set  off  against  his  liability  to  the  defendant  a  claim  owing  by  the 


1.  Claims  Acquired  After  Service  of  Writ  — 

United  States.  —  North  Chicago  Rolling  Mill 
Co.  v.  St.  Louis  Ore,  etc.,  Co.,  152  U.  S.  596. 

Alabama.  —  Warfield  v.  Campbell,  38  Ala. 
527,  82  Am.  Dec.  724.  See  also  Self  v.  Kirk- 
land,  24  Ala.  275. 

Connecticut.  —  Edwards  v.  Baldwin,  2  Root 
(Conn.)  23. 

Illinois.  —  Crain  v.  Gould,  46  111.  293. 

Iowa.  —  Dyer  v.  McHenry,  13  Iowa  527. 

Maryland.  —  Farmers,  etc.,  Bank  v.  Frank- 
lin Bank,  31  Md.  404. 

New  Hampshire.  —  Wheeler  v.  Emerson,  45 
N.  H.  526;  Swamscot  Mach.  Co.  v.  Partridge, 
25  N.  H.  369. 

Pennsylvania.  —  Pennell  v.  Grubb,  13  Pa. 
St.  552. 

West  Virginia.  —  Farmer's  Bank  v.  Get- 
tinger,  4  W.  Va.  305;  Seamon  v.  Berkeley 
Bank,  4  W.  Va.  339. 

2.  Unliquidated  Damages.  —  Gomila  v.  Milli- 
ken,  41  La.  Ann.  ri6;  Irvine  v.  Dean,  93  Tenn. 
346;  Globe  Milling  Co.  v.  Boynton,  87  Wis. 
619. 

Recoupment.  —  The  garnishee  is,  however, 
entitled  to  recoup  the  damages  which  he 
would  be  entitled  to  recover  and  which  arise 
out  of  the  contract  on  which  it  is  sought  to 
charge  him  as  garnishee.  See  infra,  this  sec- 
tion, Recoupment. 

3.  Equitable  Claims  Not  Subjects  of  Set-off.  — 
Loftin  </.  Shackelford,  17  Ala.  455;  Ives  v. 
Vanscoyoc,  81  111.  120;  Weller  v.  Weller,  18 
Vt.  55.    See  also  Self  v.  Kirkland,  24  Ala.  275. 

4.  Equitable  Claims  Allowed  as  Set-off.  —  North 
Chicago  Rolling  Mill  Co.  v.  St.  Louis  Ore,  etc.. 


Co.,  152  U.  S.  596;  Farmers,  etc.,  Bank  v. 
Franklin  Bank,  31  Md.  404;  Green  v.  Nelson, 
12  Met.  (Mass.)  567;  Hathaway  v.  Russell,  16 
Mass.  473;  Allen  v.  Hall,  5  Met.  (Mass.)  266; 
Nutter  v.  Framingham,  etc.,  R.  Co.,  132  Mass. 
427;  Wheeler  v.  Emerson,  45  N.  H.  526;  Carr 
v.  Beck,  51  Pa.  St.  269.  See  also  Dyer  v.  Mc- 
Henry, 13  Iowa  527.  Compare  Hibbard  v. 
Clark,  56  N.  H.  155,  22  Am.  Rep.  432;  Mc- 
Laughlin v.  Swann,  18  How.  (U.  S.)  217. 

5.  See  the  title  Set-off,  Recoupment,  and 
Counterclaim. 

6.  Fields  v.  Watkins,  5  Ark.  672. 

7.  Personal  Representative  as  Garnishee  Setting 
Off  Individual  Claim.  —  Thus  where  an  executor 
or  administrator  was  summoned  as  garnishee 
at  the  suit  of  creditors  of  a  legatee  or  dis- 
tributee, he  has  been  permitted  to  set  off  an 
indebtedness  owing  by  such  legatee  or  dis- 
tributee to  the  executor  or  administrator  indi- 
vidually. Henshaw  v.  Whitney,  11  Gray 
(Mass.)  223.  See  also  Green  v.  Nelson,  12 
Met.  (Mass.)  567.  In  other  jurisdictions, 
however,  the  right  of  set-off  has  been  denied 
in  such  a  case,  as  the  claims  were  not  due  and 
owing  in  the  same  right.  Thomas  z.  Hopper, 
5  Ala.  442;  Woodward  v.  Tupper,  58  N.  H. 
577;  Lorenz  v.  King,  38  Pa.  St.  93. 

Of  course,  however,  an  executor  summoned 
as  garnishee  at  the  suit  of  creditors  of  a 
legatee  could  set  off  an  indebtedness  owing 
from  the  legatee  to  the  estate.  Strong  ». 
Bass,  35  Pa.  St.  333;  Nickerson  v.  Chase,  122 
Mass.  296. 

8.  See  the  title  Set-off,  Recoupment,  ako 
Counterclaim. 
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defendant  and  others  to  him.1 

Claim  Due  to  Garnishee  and  Another.  —  And  so  a  claim  due  by  the  defendant  to 
the  garnishee  and  another  has  been  permitted  as  a  set-off.2 

Joint  Garnishees  Setting  Off  Indebtedness  Due  to  Them  Individually. — And  again  where 
joint  debtors  have  been  summoned  as  garnishees  they  have  been  permitted  to 
set  off  against  their  joint  indebtedness  debts  owing  to  them  individually  by  the 
defendant.3 

c.  Possession  by  Garnishee  of  Property  Belonging  to  Defendant. 
—  Where  it  is  sought  to  charge  the  garnishee  by  reason  of  his  possession  of 
goods  and  chattels  belonging  to  the  defendant,  a  different  rule  prevails  from 
that  which  prevails  where  it  is  sought  to  charge  him  on  account  of  an  indebted- 
ness to  the  defendant,  and  if  the  garnishee  has  no  legal  lien  upon  the  goods 
or  chattels,  he  has  no  right  to  detain  them  or  to  deduct  from  their  value  a 
claim  which  he  may  have  against  the  defendant.4 

Lien  of  Garnishee  Protected.  —  If  the  garnishee  has  a  legal  lien  upon  such  goods, 
this  lien  will,  of  course,  be  protected.5 

Statutory  Modification.  —  In  some  jurisdictions  the  statutes  expressly  provide 
that  the  garnishee  may  deduct  from  the  value  of  the  property  in  his  possession, 
the  amount  of  any  demand  to  which  he  may  be  entitled  as  against  the  principal 
defendant.6 


1.  Claims  Due  from  Defendant  and  Others. — 

Hathaway  v.  Russell,  16  Mass.  473. 

In  National  Bank  of  Commerce  v.  Titsworth, 
73  111.  591,  however,  it  was  held  that  a  gar- 
nishee could  not  set  off  a  claim  owing  to  him 
by  the  defendant  and  others  jointly. 

2.  Setting  Off  Claims  Owing  by  Defendant  to 
Garnishee  and  Another.  —  Manufacturer's  Bank 
v.  O^ood,  12  Me.  117;  Hathaway  v.  Russell, 
16  Mass.  473.  See  contra,  Gray  v.  Badgett,  5 
Ark.  16;  Phelps  v.  Reeder,  39  111.  172;  Wells 
v.  Mace,  17  Vt.  503. 

In  Nutter  v.  Framingham,  etc.,  R.  Co.,  132 
Mass.  427,  it  was  held  that  a  garnishee  who 
had  assigned  a  nonnegotiable  chose  in  action 
against  the  defendant  to  a  third  person  before 
service  of  process,  taking  in  return  an  instru- 
ment in  writing  from  such  third  person  by 
which  he  agreed  to  hold  all  claims  for  the  bene- 
fit of  both,  and  not  to  dispose  of  them  without 
the  assignor's  (garnishee's)  consent,  and  that 
"  any  and  all  benefits  and  emoluments  and 
advantages  at  any  time,  directly  or  indirectly, 
derived  from  said  claims,"  should  inure  to  the 
joint  benefit  of  the  two  parties,  might  set  off 
and  claim  the  same  for  their  joint  benefit. 

3.  Joint  Garnishees  —  Setting  Off  Separate  De- 
mands Against  Defendant. —  Hathaway  v.  Rus- 
sell, 16  Mass.  473.  See  also  Manufacturer's 
Bank  v.  Osgood,  12  Me.  117;  Brown  v.  War- 
ren, 43  N.  H.  430;  Nutter  v.  Framingham, 
etc.,  R.  Co.,  132  Mass.  430. 

In  Donnell  v.  Portland,  etc.,  R.  Co.,  76  Me. 
33,  it  was  held  that  when  partners  are  sum- 
moned as  garnishees  they  may  set  off  in- 
debtedness owing  by  the  defendant  to  them 
individually.  See  also  Robinson  v.  Furbush, 
34  Me.  509. 

In  other  cases,  however,  it  has  been  held 
that  where  joint  debtors  are  summoned  as 
garnishees  they  cannot  set  off  against  their 
joint  liability  to  the  defendant  their  individual 
claims  against  the  defendant.  Blanchard  v. 
Cole,  8  La.  160;  Wells  v.  Mace,  17  Vt.  503. 

Wliere  a  Garnishee  Was  Indebted  to  the  De- 
fendants Jointly,  it  Was  held  that  he  could  not 
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set  off  his  claim  against  one  of  them.  Nor- 
cross  v  Benton,  38  Pa.  St.  217. 

4.  Garnishee  in  Possession  of  Property  of  De- 
fendant.—  Michigan  Cent.  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  1  111.  App.  399;  Knight  v.  Gor- 
ham,  4  Me.  492;  Ingalls  v.  Dennett,  6  Me.  79; 
Allen  v.  Megguire,  15  Mass.  490;  Brewer  v. 
Pitkin,  11  Pick.  (Mass.)  298;  Swett  v.  Btown, 
5  Pick.  (Mass.)  178;  Allen  v.  Hall,  5  Met. 
(Mass).  263;  Jarvis  v.  Rogers,  15  Mass.  414; 
Bailey  v.  Ross,  20  N.  H.  302;  Bullock  v.  Fos- 
ter, 44  N.  H.  38;  Lanahan  v.  Collins,  28  W. 
N.  C.  (Pa.)  287.  See,  however,  Williamson 
v.  Gayle,  7  Gratt.  (Va.)  154,  wherein  the  gar- 
nishee had  a  mare  and  colt  of  the  defendant  in 
his  possession,  for  the  keeping  of  which  the 
defendant  was  indebted  to  him,  and  it  was 
held  that  he  was  entitled  to  have  his  claim  first 
satisfied  out  of  the  property,  as  against  the 
attaching  creditor;  and  this  without  regard  to 
whether  the  garnishee  had  a  common-law  lien 
on  the  property. 

5.  Lien  of  Garnishee  Protected.  —  Grant  v. 
Shaw,  16  Mass.  341,  8  Am.  Dec.  142;  Ronan 
■v.  Dewes,  17  Mo.  App.  306;  Bullock  v.  Foster, 
44  N.  H.  38;  Biugh  v.  Kirkpatrick,  54  Pa.  St. 
84,  93  Am.  Dec.  675;  Scofield  v.  Sanders,  25 
Vt.  181 ;  Williamson  v.  Gayle,  7  Gratt.  (Va.)  152. 

6.  Statutory  Modification.  —  Stedman  v.  Vick- 
ery,  42  Me.  132;  Rev.  Stat.  Me.  (1883),  c.  86, 
§64;  Stat.  Vt.  (1894).  §  1365.  See  also  the 
various  local  codes  and  statutes  in  the  United 
States. 

The  garnishee's  right  under  the  Michigan 
statute  (How.  Annot.  Stat.  1882,  §  8097)  to  de- 
duction of  any  demand  to  which  he  may  be 
entitled  as  against  the  principal  defendant 
does  not  apply  where  the  property  in  his  hands 
was  wrongfully  obtained,  as  under  a  chattel 
mortgage  which,  by  reason  of  being  kept  from 
record,  was  fraudulent  as  against  other  cred- 
itors. Cummin  v.  Fearey,  44  Mich.  39,  41 
Mich.  376. 

For  a  Full  Discussion  of  the  principles  govern- 
ing set-off,  see  the  title  Set-off,  Recoupment, 
and  Counterclaim. 
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2.  Recoupment.  —  The  garnishee  is  also  entitled  to  recoup  any  damages 
which  he  could  have  recovered  from  the  defendant  and  arising  out  of  the  con- 
tract upon  which  it  is  sought  to  charge  him  as  garnishee.  In  this  way  a  claim 
for  unliquidated  damages  which  could  not  have  been  set  off  by  the  garnishee 
may  be  used  by  way  of  recoupment  in  defense  to  his  liability  as  garnishee.1 

3.  Right  of  Retainer.  —  Where  the  garnishee  has  incurred  liabilities  for  the 
defendant  in  view  of  his  indebtedness  to  the  defendant  or  of  the  property  of 
the  defendant  in  his  hands,  he  is,  as  a  rule,  entitled  to  retain  from  the  amount 
of  his  indebtedness  or  from  the  property  sufficient  to  secure  him  from  loss  on 
such  outstanding  liabilities,  in  all  cases  in  which  he  would  have  been  authorized 
in  so  doing  in  an  action  by  the  defendant  against  him.3 

XIV.  Defenses  Available  to  Garnishee  —  1.  In  General.  —  As  a  corollary 
of  the  rule  that  the  liability  of  the  garnishee  to  the  plaintiff  does  not  exceed 
his  liability  to  the  defendant,  it  follows,  of  course,  that  any  defense  which  the 
garnishee  could  have  interposed  to  defeat  a  recovery  against  him  if  the  pro- 
ceeding had  been  one  directly  against  him  by  the  defendant  for  the  enforce- 
ment of  his  indebtedness  may  be  interposed  by  him  to  prevent  a  judgment 
charging  him  as  garnishee.3 


1.  Recoupment —  United  States.  —  North  Chi- 
cago Rolling  Mill  Co.  v.  St.  Louis  Ore,  etc., 
Co.,  152  U.  S.  596. 

Alabama.  —  Powell  v.  Sammons,  31  Ala.  552: 
Mobile  St.  R.  Co.  v.  Turner,  91  Ala.  213; 
Peden  v.  Moore,  1  Stew.  &  P.  (Ala.)  71,  21  Am. 
Dec.  649. 

Illinois.  —  South  Chicago  City  R.  Co.  v. 
Workman,  64  III.  App.  383  [citing  14  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed  )  782]:  Rankin  v. 
Simonds,  27  111.  352;  Hartshorn  v.  Kinsman, 
16  111.  App.  555. 

Louisiana.  —  Thompson  v.  Allison,  28  La. 
Ann.  733. 

Maine. — Cota  v.  Mishow,  62  Me.  124. 

Massachusetts.  —  Faxon  v.  Mansfield,  2  Mass. 
147;  Doyle  v.  Gray,  no  Mass.  206;  Hitchcock 
v.  Lancto,  127  Mass.  514. 

Missouri. — Johnson  v.  Geneva  Pub.  Co., 
122  Mo.  102. 

New  York.  —  Clark  v.  Gallagher,  (Supm.  Ct. 
Gen.  T.)  3  N.  Y.  Supp.  312. 

Pennsylvania.  —  Schotts  v.  Bell,  18  Pa.  Co. 
Ct.  427. 

YVisconsin.  — Globe  Milling  Co.  v.  Boynton, 
87  Wis.  619;  Healey  v.  Butler,  66  Wis.  9. 

2.  Retainer  as  Security  for  Liabilities  Incurred. 
—  Union  Pac.  R.  Co.  v.  Gibson,  15  Colo.  299; 
Beardsley  v.  Beardsley,  23  111.  App.  317;  Clin- 
ton Nat.  Bank  v.  Studemann,  74  Iowa  104; 
Stedman  v.  Vickery,  42  Me.  132;  Curtis  v. 
Norris,  8  Pick.  (Mass.)  280;  Steele  v.  Thomp- 
son, 38  Mo.  App.  312. 

Thus  a  garnishee  who  has  agreed  to  pay 
other  debts  of  the  judgment  debtor  to  the  ex- 
tent of  his  own  debt  is  not  liable  in  garnishee 
proceedings.  Beardsley  v.  Beardsley,  23  111. 
App.  317.  See  also  Chapin  v.  Jackson,  45  Ind. 
153. 

C.  gave  his  note,  secured  by  a  mortgage  on 
cattle,  to  a  bank,  and  then  sold  the  cattle  to 
W.,  who  agreed  to  r^ay  the  note.  W.  went  to 
the  bank  with  the  requisite  amount  of  money, 
which  the  assistant  cashier  agreed  to  receive; 
but,  the  mortgage  being  in  the  possession  of  a 
third  party,  W.  started  out  to  obtain  it,  and 
had  scarcely  left  the  bank  when  he  was  gar- 
nished by  a  creditor  of  C.  It  was  held  that  as 
W.  had  become  the  principal  debtor  to  the 


bank,  the  sum  in  his  possession  was  not  sub- 
ject to  garnishment.  Center  v.  McQuesten,  24 
Kan.  480. 

Statute  of  Frauds.  —  The  trustee  is  not,  how- 
ever, entitled  to  retain  from  the  funds  in  his 
hands  anything  to  satisfy  agreements  which 
are  within  the  statute  of  frauds,  and  not  legally 
binding  upon  him.  Hazeltine  v.  Page,  4  Vt. 
49;  Strong  v.  Mitchell,  19  Vt.  644.  See  also 
Garfield  v.  Rutland  Ins.  Co.,  6g  Vt.  549.  Com- 
pare Baer  v.  English,  84  Ga.  403,  20  Am.  St. 
Rep.  372;  McCoy  v.  Williams,  6  111.  584; 
Cahill  v.  Bigelow,  18  Pick.  (Mass.)  369;  Swelt 
v.  Ordway,  23  Pick.  (Mass.)  266. 

3.  Defenses  Available  Against  Defendant  —  Ala- 
bama.—  Lundie  v.  Bradford,  26  Ala.  512; 
Thompson  v.  Wallace,  3  Ala.  132. 

California.  ■ —  Carter  v.  Los  Angeles  Nat. 
Bank,  116  Cal.  370. 

Connecticut.  —  Curtis  v.  Alvord,  45  Conn. 
569- 

/Hinds.  —  Richardson  v.  Lester,  83  111.  55. 

Ioiva.  — Cox  v.  Russell,  44  Iowa  562. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Wheeler,  18  Md.  372. 

Massachusetts.  —  Mayhew  v.  Scott,  10  Pick. 
(Mass.)  54;  Crossman  v.  Crossman  21  Pick. 
(Mass.)  21:  Allen  v.  Hall,  5  Met.  (Mass.)  266; 
Nutter  v.  Framingham,  etc.,  R.  Co.,  132  Mass. 
430;  Whipple  v.  Robbins,  97  Mass.  107,  93  Am. 
Dec.  64;  Gleason  v.  Gage,  2  Allen  (Mass.)  410. 

Mississippi.  —  Webb  v.  Miller,'  24  Miss.  638, 
57  Am.  Dec.  189. 

Missouri.  —  Weil  v.  Tyler,  38  Mo.  545,  90 
Am.  Dec.  441;  Firebaugh  v.  Stone,  36  Mo.  111. 

New  Hampshire.  —  White  v.  Richardson,  12 
N.  H.  93;  Collins  v.  Brig-ham,  n  N.  H.  420. 

North  Carolina.  —  Russell  v.  Hinton,  I 
Murph.  (5  N.  Car.)  468. 

Ohio.  —  Secor  v.  Witter,  39  Ohio  St.  218. 

Pennsylvania.  —  Roig  v.  Tim,  103  Pa.  St. 
115;  Kase  v.  Kase,  34  Pa.  St.  128;  Myers  v. 
Batzell,  37  Pa.  St.  491. 

South  Carolina.  —  Mathis  v.  Clark,  2  Mill  (S. 
Car.)  456,  12  Am.  Dec.  688. 

Tennessee.  —  Hinkle  v.  Currin,  2  Humph. 
(Tenn.)  137;  Baldwin  v.  Merrill,  8  Humph. 
(Tenn.)  134. 

Texas.  —  Ellison  v.  Tuttle,  26  Tex.  283. 
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Equitable  Defenses.  —  The  garnishee  is  permitted  in  some  jurisdictions  to  set 
up  any  equitable  defense  which  he  could  have  set  up  in  an  action  by  the 
defendant.1  In  other  jurisdictions,  however,  the  garnishment  proceedings  are 
treated  as  purely  legal  proceedings,  and  only  legal  defenses  can  be  interposed 
by  the  garnishee.2 

Failure  of  Consideration.  —  The  garnishee  may  set  up  the  failure  of  the  con- 
sideration for  his  promise  to  the  defendant  in  reference  to  his  liability  as  gar- 
nishee thereon,  to  the  same  extent  that  he  could  have  done  so  if  sued  by  the 
defendant.3 

Statute  of  Limitations.  —  And  if  the  garnishee  was  entitled  to  the  plea  of  the 
statute  of  limitations  as  against  the  defendant,  such  defense  is  equally  avail- 
able to  prevent  his  being  charged  as  garnishee  for  an  indebtedness  so  barred.4 


Vermont.  —  Bray  v.  Wheeler,  29  Vt.  514. 

Wisconsin.  —  Gage  v.  Chesebro,  49  Wis.  492; 
St.  Louis  v.  Regenfuss,  28  Wis.  144. 

See  also  supra,  this  tide,  General  Liability  of 
Garnishee. 

As  to  the  right  of  the  garnishee  to  avail  him- 
self of  set-offs  which  he  holds  against  the  de- 
fendant, see  supra,  this  title,  Garnishee' s  Right 
of  Set  off,  Recoupment,  and  Retainer. 

Usury.  —  The  garnishee  may  set  up  as  a  de- 
fense the  fact  that  the  contract  between  him- 
self and  the  defendant  was  void  for  usury. 
Russell  v.  Hinton,  I  Murph.  (5  N.  Car.)  472. 
But  he  cannot  set  up  that  the  contract  between 
the  plaintiff  and  the  defendant  was  usurious. 
This  defense  can  be  set  up  only  by  the  defend- 
ant, and  when  he  fails  to  do  it  the  garnishee 
cannot  complain.  Wabash  R.  Co.  v.  Dougan, 
41  111.  App.  543,  affirmed  142  111.  248,  34  Am. 
St.  Rep.  74. 

Provision  in  Policy  for  Personal  Examination  of 
Defendant.  —  A  policy  of  insurance  provided 
that  no  loss  under  it  should  be  payable  until 
the  insured  had  submitted,  if  required,  to  an 
examination  under  oath  in  regard  to  it.  A 
loss  occurred,  and  the  company  desired  to  ex- 
amine the  insured  in  this  manner,  and  used 
all  d ue  diligence  to  notify  him  of  its  desire, 
but  could  not  find  him.  It  was  held  that  one 
who  had  factorized  the  company  as  the  debtor 
of  ths  insured  stood  in  no  better  position  than 
the  insured,  and  was  precluded  from  a  recov- 
ery by  the  failure  of  the  latter  to  appear  and 
submit  to  an  examination.  Harris  v.  Phoenix 
Ins.  Co.,  35  Conn.  313. 

Money  Deposited  in  Garnishee's  Hands  by  De- 
fendant —  Claim  of  Third  Person.  —  Th us  where 
money  was  deposited  by  the  defendant  in  the 
hands  of  the  garnishee  it  was  held  that  the 
garnishee  could  show  that  the  money  buonged 
to  and  was  deposited  by  the  defendant  as  the 
money  of  a  third  person.  Stadler  v.  Smith, 
(Wis.  1899)  78  N.  W.  Rep.  420. 

1.  Equitable  Defemes  Interposable. —  Hitch- 
cock v.  Galveston  Wharf  Co.,  50  Fed.  Rep. 
263;  Fowler  v.  Speiman,  1  Root  (Conn.)  353; 
Boston  Type,  etc.,  Co.  v.  Mortimer,  7  Pick. 
(Mass.)  166,  19  Am.  Dec.  266;  Hathaway  v. 
Russell,  16  Mass.  473;  Green  v.  Nelson,  12 
Met.  (Mass.)  567. 

2.  Equitable  Defenses  Not  Available.  —  Loftin 
v.  Shackelford,  17  Ala.  45S. 

3.  Failure  of  Consideration. —  Ball  v.  Citizens' 
Nat.  Bank,  39  Ind.  364;  Sheldon  v.  Simonds, 
Wrght  (Ohio)  724;  Mathis  v.  Clark,  2  Mill 
(S.  Car.)  456,  12  Am.  Dec.  688;  Movvry  v.  Dav- 
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enport,  6  Lea  (Tenn.)  80.  See  also  Moscr  v. 
Mayberry,  7  Watts  (Pa.)  12. 

As  to  the  general  effect  of  a  failure  of  con- 
sideration, see  the  title  Consideration,  vol.  6, 
p.  769. 

Partial  Failure  of  Consideration. —  In  Mo  wry 

v.  Davenport,  6  Lea  (Tenn.)  80,  a  garnishee 
whom  it  was  sought  to  charge  on  account  of 
his  indebtedness  to  the  defendant  on  a  promis- 
sory note  was  permitted  to  set  up  a  partial 
failure  of  the  consideration  of  the  note,  arising 
from  the  loss  of  a  part  of  the  land  in  payment 
for  which  the  note  was  given. 

4.  Statute  of  Limitations  —  California.  —  Car- 
ter v.  Los  Angeles  Nat.  Bank,  116  Cal.  370. 

Colorado.  —  Jones  v.  Langhorne,  19  Colo.  206. 

Louisiana.  — James  v.  Fellowes,  20  La.  Ann. 
116. 

Massachusetts.  —  Crossman  v.  Crossman,  21 
Pick.  (Mass.)  24;  Hazen  v.  Emeison,  9  Pick. 
(Mass.)  144. 

Missouri. —  Benton  v.  Lindell,  10  Mo.  557; 
Ritter  v.  Boston  Underwriters  Ins.  Co.,  28  Mo. 
App.  140. 

Nezv  Hampshire.  —  Chapman  v.  Gale,  32  N. 
H.  141. 

North  Carolina.  —  Gee  v.  Cumming,  2 
Hayw.  (3  N.  Car.)  398. 

Tennessee.  —  Hinkle  v.  Currin,  2  Humph. 
(Tenn.)  137. 

When  Statute  Stops  Running  in  Favor  of 
Garnishee. — A  proceeding  by  garnishment 
is  commenced  by  suing  out  the  writ,  and  the 
statute  of  limitations  in  favor  of  the  garnishee 
is  computed  to  that  date,  and  not  to  the  form- 
ing of  ihe  issue  on  the  answer.  Adkins  v. 
Watson,  12  Tex.  199. 

In  Ritter  v.  Boston  Underwriters'  Ins.  Co., 
28  Mo.  App.  140,  it  was  held  lhat  when  an  in- 
surance policy  requires  an  action  thereon  to  be 
brought  within  a  specified  time  after  loss,  ihe 
limitation  ceases  to  run  in  favorof  the  insurer, 
when  summoned  as  garnishee,  upon  ihe  serv- 
ice of  the  summons  on  him  as  garnishee,  and 
not  at  the  time  when  the  garnishee  files  his 
answer.  See  also  Carter  v.  Los  Angeles  Nat. 
Bank.  116  Cal.  370. 

Claims  Against  Decedents. —  In  Chapman  v. 
Gale,  32  N.  H.  141,  the  rule  that  if  ihe  claim 
is  barred  as  against  the  defendant  it  is  barred 
as  against  the  plaintiff  in  garnishment,  was  ap- 
plied as  regards  the  short  statute  of  limitations 
for  presentation  of  claims  against  ihe  estate 
of  decedents;  and  it  was  held  that  therefore  a 
creditor  in  a  trustee  process  may  present  the 
claim  of  his  debtor  against  the  estate,  and  if 
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statute  of  Frauds,  —  Likewise  the  garnishee  may  avail  himself  of  the  defense 
that  his  contract  with  the  defendant,  on  which  it  is  sought  to  charge  him  as 
garnishee,  was  within  the  statute  of  frauds,  and  therefore  not  binding  upon 
him.1 

2.  Irregularities  in  Proceedings  —  a.  Garnishment  under  Attachment 
—  Irregularities  Affecting  Jurisdiction.  —  In  a  suit  by  attachment  the  court  must 
acquire  jurisdiction  and  proceed  to  pronounce  a  judgment  against  the  defend- 
ant before  it  can  enter  any  judgment  against  a  person  summoned  as  garnishee. 
If  the  previous  proceedings  are  unauthorized  and  void  there  is  not  sufficient 
basis  to  support  a  judgment  against  the  garnishee,  and  the  garnishee  will  not 
be  protected  in  the  payment  of  a  judgment  rendered  under  such  circumstances. 
It  is  therefore  the  universal  rule  that  the  garnishee  may  inquire  into  the  validity 
of  the  previous  proceedings,  and  may  defend  against  the  entry  of  a  judgment 
against  him  as  garnishee,  by  showing  such  irregularities  in  the  proceedings  as 
deprived  the  court  of  jurisdiction  to  enter  judgment  against  the  defendant.2 


the  claim  is  disallowed,  may  appeal  from  such 
disallowance. 

1.  Statute  of  Frauds.  —  Crossman  v.  Cross- 
man,  21  Pick.  (Mass.)  21. 

As  to  the  operation  and  effect  of  the  statute 
of  frauds  in  general  see  the  title  Statute  of 
Frauds. 

2.  Garnishment  under  Attachment  —  Irregulari- 
ties Affecting  Jurisdiction — Alabama.  —  Flash 
v.  Paul,  29  Ala.  141;  Dew  v.  State  Bank,  9 
Ala.  323;  Donald  v.  Nelson,  95  Ala.  ill; 
Mathews  v.  Sands,  29  Ala.  136. 

Illinois.  —  Pierce  v.  Carleton,  12  111.  358,  54 
Am.  Dec.  405;  Kirk  v.  Elmer  H.  Dearth 
Agency,  171  111.  207,  affirming  68  111.  App. 
468;  Empire  Car-Roofing  Co.  v.  Macey,  115 
111.  390;  Dennison  v.  Blumenthal,  37  111.  App. 
385,  affirmed  142  III.  45;  Baldwin  v.  Ferguson, 
35  111.  App.  393;  Hinman  v.  Andrews  Opera 
Co.,  49  111.  App.  135,  citing  8  Am.  and  Eng. 
Encyc.  ok  Law  (1st  ed.)  1218. 

Indiana.  —  Harmon  v.  Birchard,  8  Blackf. 
(Ind.)  418. 

Massachusetts. — Thayer  v.  Tyler,  10  Gray 
(Mass.)  164;  Pratt  v.  Cunliff ,  9  Allen  (Mass.)  go. 

Michigan.  —  Segar  v.  Muskegon  Shingle, 
etc.,  Co.,  81  Mich.  344;  Iron  Cliffs  Co.  v. 
Lahais,  52  Mich.  394. 

Mississippi.  —  Ford  v.  Hurd,  4  Smed.  &  M. 
(Miss.)  683. 

Missouri.  —  Simmons  v.  Missouri  Pac.  R. 
Co.,  19  Mo.  App.  542. 

Texas.  —  Sun  Mut.  Ins.  Co.  v.  Seeligson,  59 
Tex.  3. 

Vermont. — Washburn  v.  New  York,  etc., 
Min.  Co.,  41  Vt.  50. 

Wisconsin.  —  Streissguth  v.  Reigelman,  75 
Wis.  212:  Beaupre  v.  Brigham,  79  Wis.  436; 
Frisk  v.  Reigelman,  75  Wis.  499,  17  Am.  St. 
Rep.  198. 

Failure  to  File  Declaration.  —  In  Pennsyl- 
vania, where  the  statute  (Act  June  13,  1836) 
requires  the  plaintiff  in  foreign  attachment  to 
file  his  declaration  before  the  return  day  of  the 
writ,  to  entitle  him  to  take  judgment  against 
the  defendant  for  default  of  appearance,  it  was 
held  that  the  garnishee  may  apply  to  the  court 
in  behalf  of  a  nonresident  defendant  10  have 
a  judgment  entered  against  the  nonresident 
defendant  stricken  off  on  the  ground  that  no 
declaration  was  filed  by  the  plaintiff  before  the 
return  day  of  the  writ.  Melloy  v.  Deal,  124 
Pa.  St.  161.    See  also  Foreman  v.  Schricon,  8 


W.  &  S.  (Pa.)  43;  Dennison  v.  Leech,  9  Pa.  St. 
164;  Black  v.  Johns,  68  Pa.  St.  83;  Kohler  v. 
Luckenbaugh,  84  Pa.  St.  258. 

Want  of  Jurisdiction  in  Officer  by  Whom  Writ 
Was  Issued.  —  A  garnishee  may  raise  the  ob- 
jection that  the  attachment  is  void  for  want  of 
jurisdiction  in  the  officer  by  whom  it  was 
issued.  Dew  v.  State  Bank,  9  Ala.  323;  Flash 
v.  Paul,  29  Ala.  141;  Matthews  v.  Sands,  29 
Ala.  136;  Donald  v.  Nelson,  95  Ala.  ill;  Har- 
mon v.  Birchard,  8  Blackf.  (Ind.)  418. 

Failure  to  Leave  Copy  of  Summons  and  of  At- 
tachment Writ  at  Defendant's  last  Residence.  — 
Where  the  defendant  cannot  be  found,  it  is  the 
duty  of  the  officer  to  leave  a  copy  of  the  sum- 
mons at  his  last  place  of  residence,  and  also  a 
copy  of  the  writ  of  attachment  (How.  Annot. 
Stat.  Mich.  (1882),  6827,  6841),  or  state  io 
his  return  that  there  was  no  such  last  place  of 
abode;  and  on  his  failure  to  do  so  the  court 
acquires  no  jurisdiction,  and  the  person  sum- 
moned as  garnishee  can  take  advantage  of 
such  failure.  Segar  v.  Muskegon  Shingle, 
etc.,  Co.,  81  Mich.  344. 

Defective  Order  for  Publication  of  Notice  to  De- 
fendant.—  In  Frisk  v.  Reigelman,  75  Wis.  499, 
17  Am.  St.  Rep.  198,  it  was  held  that  to  give 
to  the  court  jurisdiction  of  a  defendant  not 
personally  served  it  is  essential  that  there  be 
a  valid  order  for  publication  of  the  summons 
and  due  publication  thereof,  and  that  there- 
fore the  garnishee  in  such  a  case  may  take 
advantage  of  the  defects  therein. 

Mailing  Notice  to  Defendant  Not  Personally 
Served.  —  The  requirements  of  the  Illinois  stat- 
ute concerning  attachments,  that  notice  to  a 
defendant  upon  whom  personal  service  cannot 
be  had  shall  be  published  in  a  newspaper  and 
a  copy  thereof  mailed  to  him,  are  jurisdic- 
tional, and  the  record  must  affirmatively  show 
jurisdiction  where  it  is  based  upon  publication, 
or  it  is  void  collaterally.  Mailing  in  such 
cases  is  as  indispensable  as  the  publication, 
and  the  garnishee  may  take  advantage  of  a 
failure  in  such  matters.  Baldwin  v.  Ferguson, 
35  111.  App.  393;  Dennison  v.  Blumenthal,  37 
111.  App  385,  affirmed  142  111.  45.  See  also 
Hinman  v.  Andrews  Opera  Co.,  49  111.  App. 
135. 

Failure  to  Give  Bond,  —  Under  a  Mississippi 
statute  providing  that  the  judge  or  justice 
granting  the  attachment  shall  take  bond  and 
security  from  the  party,  payable  to  the  de- 
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Irregularities  Not  Affecting  Jurisdiction.  —  If,  however,  the  court  had  jurisdiction, 
its  errors  and  irregularities  can  be  called  in  question  only  by  the  defendant 
himself,  who  may  waive  or  insist  upon  them,  and  therefore  the  garnishee  can- 
not question  errors  or  irregularities  which  do  not  affect  the  jurisdiction  of  the 
court.1 

/;.  Garnishment  in  Aid  of  Execution.  —  The  same  rules  apply  when 
the  writ  is  issued  in  aid  of  an  execution  issued  upon  a  judgment  against  the 
defendant,  and  in  such  a  case  the  garnishee  may  attack  the  judgment  rendered 
against  the  defendant  for  matters  affecting  the  jurisdiction  of  the  court,2  but 


fendant,  and  that  "  every  attachment  issued 
without  bond  and  affidavit  taken  and  returned 
as  aforesaid  is  hereDy  declared  void,  and  shall 
be  dismissed,"  it  has  been  held  that  the  gar- 
nishee can  raise  the  objection  that  no  bond 
was  taken.  Ford  v.  Ilurd,  4  Smed.  &  M. 
(Miss.)  683.  See  also  Douglass  v.  Neil,  37 
Tex.  528. 

Absence  of  Grounds  for  Issuance  of  Writ. —  It 
seems  that  a  garnishee  may  interpose  as  a  de- 
fense the  want  of  statutory  grounds  for  the 
issuance  of  the  writ.  Thus  where  the  writ  is 
issued  on  the  ground  that  the  principal  de- 
fendant was  a  nonresident,  the  garnishee  may 
show  that  the  principal  defendant  was  not  in 
fact  a  nonresident.  Barr  v.  Perry,  3  Gill 
(Md.)  313;  Webb  v.  Kellogg  Opera  Co.,  3  Pa. 
Dist.  825.  Compare  Baltimore,  etc.,  R.  Co.  v. 
Taylor,  81  Ind.  24;  Douglass  v.  Neil,  37  Tex. 
528. 

In  Emerson  v.  Payne,  9  Vt.  291,  Hill  v. 
Whitney,  16  Vt.  463,  it  was  held  that  one  sued 
as  trustee  of  an  absconding  or  concealed  debtor 
could  plead  in  bar  that  the  debtor  was  not  an 
absconding  or  concealed  debtor. 

1.  Irregularities  Not  Affecting  Jurisdiction  — 
Alabama.  —  Thompson  v.  Allen,  4  Stew.  &  P. 
(Ala.)  184;  White  v.  Simpson,  107  Ala.  386; 
Hollingsworth  v.  Hammond,  30  Ala.  668; 
Stnilh  v.  Chapman,  6  Port.  (Ala.)  365;  Steb- 
bins  v .  Fitch,  1  Stew.  (Ala.)  180;  Security  Loan 
Assoc.  v.  Weems,  69  Ala.  584. 

California.  —  Coffee  v.  Haynes,  124  Cal.  561. 

Georgia.  —  Exchange  Bank  v.  Freeman,  89 
Ga.  771;  Merchants',  etc.,  Nat.  Bank  v. 
Haiman,  80  Ga.  624. 

Illinois.  —  Pierce  v.  Carleton,  12  111.  358,  54 
Am.  Dec.  405;  Empire  Car-Roofing  Co.  v. 
Macey,  115  111.  390;  Dennison  v.  Blumenthal, 
37  111.  App.  385,  affirmed  142  111.  45;  Kirk  r. 
Elmer  H.  Dearth  Agency,  171  111.  207.  affirm- 
ing 68  111.  App.  468;  American  Cent.  Ins.  Co. 
v.  Hettler,  46  111.  App.  416;  Lake  Shore,  etc., 
R.  Co.  v.  Scott,  67  111.  App.  92;  Schmitt  v. 
Devine,  63  111.  App.  289. 

Indiana.  —  Baltimore,  etc.,  R.  Co.  v.  Tav- 
lor,  81  Ind.  24;  Earl  v.  Matheney,  60  Ind.  202; 
Schoppenhast  v.  Bollman,  21  Ind.  280;  Rich- 
ardson v.  Hickman,  22  Ind.  244;  Whitaker  v. 
Coleman,  25  Ind.  374;  Ohio,  etc.,  R.  Co.  v. 
Alvey,  43  Ind.  180. 

Iowa.  —  Henny  Buggy  Co.  v.  Patt,  73  Iowa 
485. 

Kentucky.  —  Atcheson  v.  Smith,  3  B.  Mon. 
(Ky.)  502. 

Maryland.  —  Peters  v.  League,  13  Md.  58,  71 
Am.  Dec.  622. 
Michigan. — Cummings  v.  Fearey,  44  Mich. 
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Minnesota.  —  Iselin  v.  Simon,  62  Minn.  128. 


Mississippi.  —  Matheny  v.  Galloway,  12 
Smed.  &  M.  (Miss.)  475;  Whitehead  v.  Hen- 
derson, 4  Smed.  &  M.  (Miss.)  704;  Benson  v. 
Ilolloway,  59  Miss.  358. 

Missouri.  —  Simmons  v.  Missouri  Pac.  R. 
Co.,  19  Mo.  App.  542;  St.  Louis  Perpetual  Ins. 
Co.  v.  Cohen,  9  Mo.  421. 

New  Jersey.  —  Welsh  v.  Blackwell,  14  N.  J. 
L.  347;  Lomerson  v.  Hoffman,  24  N.  J.  L.  674. 

Pemtsylvauia .  —  O'Connor  v.  O'Connor,  2 
Grant  Cas.  (Pa.)  245;  Gill  v.  Joaquin,  2  W.  N. 
C  (Pa.)  139. 

South  Carolina.  — Camberford  v.  Hall,  3  Mc- 
Cord  L.  (S.  Car.)  345;  Lindau  v.  Arnold,  4 
Strobh.  L.  (S.  Car.)  290. 

Texas.  —  Sun  Mut.  Ins.  Co.  v.  Seeligson,  59 
Tex.  3;  Patterson  v.  Seeton,  (Tex.  Civ.  App. 
1898)  47  S.  W.  Rep.  732. 

Vermont. — Chaffee  v.  Rutland  R.  Co.,  55 
Vt.  no. 

2.  Garnishment  in  Aid  of  Execution  —  Jurisdic- 
tional Defects. —  Faull  v.  Alaska  Gold,  etc., 
Min.  Co.,  8  Sawy.  (U.  S.)42o;  Pierce  v.  Wade, 
19  111.  App.  185;  Whitehead  v.  Henderson,  4 
Smed.  &  M.  (Miss  )  704. 

Satisfaction  of  Judgment.  —  The  garnishee 
may  show  in  defense  that  the  judgment  upon 
which  the  garnishment  issued  had  been  sat- 
isfied. Thompson  v.  Wallace,  3  Ala.  132; 
Chanute  v.  Martin,  25  111.  63.  See  also  Car- 
ter v.  Los  Angeles  Nat.  Bank,  116  Cal.  370. 

Execution  Issued  on  Dormant  Judgment. — 
Where  the  writ  of  garnishment  was  issued  in 
aid  of  a  judgment,  under  the  Illinois  statute 
authorizing  it  where  an  execution  issued  on 
the  judgment  has  been  returned  nutla  bona, 
the  garnishee  may  raise  the  objection  that  the 
judgment  had  become  dormant,  and  that, 
therefore,  the  issuance  of  the  execution  was 
unauthorized,  and  the  court  acquired  no  juris- 
diction in  the  garnishment  proceedings. 
Pierce  v.  Wade,  19  111.  App.  185.  See  also 
Weaver  v.  Pickard,  7  Utah  296. 

Rebutting  Return  of  Nulla  Bona. — The  officer's 
return  of  no  property  found  on  the  execution 
issued  on  the  judgment  is  not  conclusive  on 
the  garnishee.  Chanute  v.  Martin,  25  111. 
63. 

Return  of  Nulla  Bona  by  Order  of  Plaintiff.  — 

The  return  of  an  execution  nulla  bona  by  order 
of  the  plaintiff's  attorney  will  not  sustain  gar- 
nishment proceedings  thereon,  and  the  gar- 
nishee may  raise  such  objection.  Dunderdale  1 
v.  Westinghouse  Electric,  etc.,  Co.,  51  III. 
App.  407. 

Premature  Entry  of  Judgment  by  Default.  —  The 

garnishee  may  show  that  the  judgment  on 
whkh  garnishment  under  execution  is  based 
was  rendered  by  default  before  expiration  of 
the  time  for  the  appearance  of  the  defendant, 
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not  for  mere  irregularities  or  errors  for  which  the  defendant  could  have  secured 
a  reversal  of  the  judgment.1 

Defects  Rendering  Judgment  Void.  —  The  general  question  as  to  what  defects  in 
an  action  render  the  judgment  therein  void  will  be  found  fully  discussed  in 
another  place  in  this  work.8 

3.  Defendant's  Exemption  Rights  as  Defense  —  General  Rule.  —  In  most  jurisdic- 
tions the  courts,  in  accordance  with  the  rule  that  the  garnishee  may  raise  in  his 
answer  all  questions  as  to  his  liability  to  be  charged  as  garnishee  which  could 
have  been  raised  by  the  defendant,  permit  the  garnishee  to  set  up  in  defense 
to  his  liability  as  garnishee  the  exemption  rights  of  the  defendant.3 

Minority  Rule.  —  In  other  jurisdictions,  however,  an  exemption  is  treated  as 


and  therefore  is  void.    France  v.  Evans,  90 

Mo.  74. 

1.  Defects  Not  Affecting  Jurisdiction.  —  Gunn 

•v.  Howell,  35  Ala.  144.,  73  Am.  Dec.  484; 
Houston  v.  Walcott,  I  Iowa  86;  Whitehead  v. 
Henderson,  4  Smed.  &  M.  (Miss.)  704;  Sadler 
v.  Prairie  Lodge,  59  Miss.  572;  Illinois  Cent. 
R.  Cj.  v.  Brooks,  90  Tenn.  161,  25  Am.  St. 
Rep.  673;  Samson  v.  Osborn,  (Tenn.)  decided 
at  Jackson  1875. 

Failure  to  Enter  Return  of  Execution.  —  In 
Houston  v.  Walcott,  I  Iowa  86,  where  the  writ 
of  garnishment  was  issued  in  aid  of  an  execu- 
tion, it  was  held  that  the  failure  to  enter  of 
record  the  return  of  the  execution  issued  on 
the  judgment  did  not  aflect  the  jurisdiction  of 
the  court,  and  was  therefore  no  defense  to  the 
garnishee 

Service  of  Summons  by  Special  Officer  —  Want 
of  Affiiiv't  of  Urgency  of  Business. —  Where  the 
summms  in  the  original  action  was  served 
upon  the  defendant  by  a  special  officer,  the 
fact  that  no  affidavit  was  first  made,  stating 
that  the  business  was  urgent,  as  required  by 
the  Tennessee  Code,  does  not  render  the  judg- 
ment recovered  against  the  defendant  void, 
and  therefore  the  garnishee  cannot  raise  such 
objection.  Illinois  Cent.  R.  Co.  v.  Brooks,  90 
Tenn.  161,  25  Am.  St.  Rep.  673. 

Ownership  of  Judgment.  —  Where  the  judg- 
ment has  not  been  assigned  of  record,  the  gar- 
nishee cannot  question  the  plaintiff's  owner- 
ship of  the  judgment  in  aid  of  which  the  writ 
of  garnishment  issued.  Connally  v.  Rice,  77 
Ga.  312.  See  also  Jackson  v.  Shipman,  28 
Ala.  488. 

2.  See  the  title  Judgments  and  Decrees. 

3.  Rule  that  Garnishee  May  Set  TJp  Defendant's 
Exemption  Rights — Georgia.  —  Emmons  v. 
S'uuliern  Bell  Telephone,  etc.,  Co.,  80  Ga.  760, 
disapproving  dicta  in  Banks  v.  Hunt,  70  Ga. 
741;  Pioneer  Co-operative  Co.  v.  Eagle,  etc., 
Mfg.  Co.,  67  Ga.  38;  Smith  v.  Johnston,  71  Ga. 
748. 

Illinois.  —  McNeill  v.  Donohue,  44  111.  App. 
42;  Chicago,  etc.,  R.  Co.  v.  Ragland,  84  111. 
375;  Chicago,  etc.,  R.  Co.  v.  Mason,  11  111. 

App.  525. 

Indiana. — Chicago,  etc.,  R.  Co.  v.  Meyer, 
117  Ind.  563;  Terre  Haute,  etc.,  R.  Co.  v. 
Baker,  122  Ind.  433. 

Kansas.  —  Kansas  City,  etc.,  R.  Co.  v. 
Gough,  35  Kan.  i;  Missouri  Pac.  R.  Co.  v. 
Maltby,  34  Kan.  131 ;  Mull  v.  Jones,  33  Kan. 
112;  Missouri  Pac.  R.  Co.  v.  Sharitt,  43  Kan. 
375,  19  Am.  St.  Rep.  143. 

Maine.  —  Lock  v.   Johnson,    36    Me.  464; 


Brainard  v.  Shannon,  60  Me.  342;  Daniels  v, 
Marr,  75  Me.  397. 

Massachusetts.  —  Staniels  v.  Raymond,  4 
Cush.  (Mass.)  314. 

Michigan.  —  Crisp  v.  Ft.  Wayne,  etc.,  R.  Co., 
98  Mich.  648;  Drake  v.  Lake  Shore,  etc.,  R. 
Co.,  69  Mich.  168,  13  Am.  St.  Rep.  382. 

Nebraska.  —  Wright  v.  Chicago,  etc.,  R.  Co., 
19  Neb.  175,  56  Am.  Rep.  747;  Union  Pac.  R. 
Co.  v.  Smersh,  22  Neb.  751,  3  Am.  St.  Rep. 
290. 

South  Dakota.  —  Black  Hills  Tel.,  etc.,  Co.  v. 
Mitchell,  (S.  Dak.  1899)  79  N.  W.  Rep.  999. 

Tennessee.  —  Davenport  v.  Swan,  9  Humph. 
(Tenn.)  186. 

Texas.  —  Missouri  Pac.  R.  Co.  v.  Whipsker, 
77  Tex.  14,  19  Am.  St.  Rep.  734. 

Vermont.  —  Owenf.  Gray,  19  Vt.  543;  Clark 
v.  Averill,  31  Vt.  512,  76  Am.  Dec.  131. 

Wisconsin.  —  Pierce  v.  Chicago,  etc.,  R.  Co., 
36  Wis.  283;  Winterfield  v.  Milwaukee,  etc., 
R.  Co.,  29  Wis.  58q. 

A  Garnishee  Need  Not  Personally  Appear  to  in- 
sist upon  an  exemption  to  which  his  creditor 
is  entitled;  it  is  sufficient  if  his  counsel  sets 
up  the  exemption  and  the  right  to  it  is  abun- 
dantly established  by  the  evidence.  McNeill  v. 
Donohue.  44  111.  App.  42. 

Exemption  Right  Waived  by  Defendant.  — 
The  defendant  may,  as  a  general  rule,  waive 
his  statutory  exemption  rights;  and  when  he 
has  done  so  it  becomes  a  matter  of  indifference 
to  the  trustee  to  whom  he  pays  his  indebted, 
ness.  and  therefore  he  cannot  insist  upon  an 
exemption  right  of  the  defendant  which  has 
been  waived  by  the  latter.  Yates  v.  Hurst.  41 
Vt.  556. 

If  a  garnishee,  after  service  of  garnishment, 
pays  money  to  the  defendant,  he  cannot  de- 
fend against  the  plaintiff  on  the  ground  that 
such  money  was  exempt  as  wages,  when  it  is 
shown  that  the  defendant  had  waived  his  right 
of  exemption,  though  no  notice  of  the  waiver 
had  been  given  to  the  garnishee.  Bibb  v. 
Janney,  45  Ala.  329. 

Where  the  Defendant  Attempts  to  Claim  as  Ex- 
empt money  in  the  hands  of  the  garnishee,  the 
garnishee  cannot  assert  the  right  of  the  de- 
fendant to  claim  such  exemption,  nor  com- 
plain of  the  action  of  the  court  in  disallowing 
it;  and  where  a  garnishee,  after  service  of  the 
writ  and  before  answer,  voluntarily  pays  the 
defendant  the  amount  of  the  debt  garnished, 
he  cannot  allege  error  in  the  subsequent  order 
of  the  court  disallowing  the  defendant's  claim 
of  exemption  to  such  debt.  Ely  v.  Blacker, 
112  Ala.  311. 
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a  purely  personal  right  which  cannot  be  negotiated  or  transferred,  must  be  set 
up  by  the  defendant,  and  cannot  be  made  available  by  the  garnishee  as  a 
matter  of  defense.1 

XV.  Duty  of  Garnishee  to  Defendant  —  1.  In  General  —  As  a  general  rule 
the  garnishee  occupies  merely  the  position  of  a  disinterested  stakeholder 
between  the  plaintiff  and  the  defendant*  and  is  duly  required  to  see  that  a 
regular  and  valid  judgment  is  rendered  charging  him  as  garnishee,3  but  he  is 
not  bound  to  superintend  for  the  defendant  a  defense  on  the  merits.4 

2.  Duty  of  Garnishee  in  Regard  to  Defendant's  Exemption  Rights.  —  Aside 
from  the  question  whether  the  garnishee  is  entitled  to  set  up  the  exemption 
rights  of  the  principal  defendant  as  a  defense  against  his  being  charged,  upon 
which  the  authorities  are  conflicting,5  the  question  has  often  arisen  as  to 
the  effect  upon  his  subsequent  liability  to  the  defendant  of  his  failure  to 
disclose  that  the  property  or  credits  in  his  hands  are  exempt  to  the  defendant. 
It  has  generally  been  held  that  if  the  proceedings  are  in  their  nature 
ex  parte  —  that  is,  when  the  defendant  is  not  served  with  notice  of  the  gar- 
nishment proceedings,  or  when  such  notice  is  given  to  him  only  by  publication 
—  and  the  garnishee  is  aware  of  the  fact  that  the  property  or  credits  in  his 
hands  are  exempt,  it  then  becomes  his  duty  to  disclose  such  fact  and  interpose 
the  defendant's  exemption  rights,  otherwise  the  payment  by  him  into  court  or 
of  a  judgment  charging  him  as  garnishee  will  not  relieve  him  from  subsequent 
liability  to  the  defendant.6    In  some  cases,  however,  it  has  been  held  that  the 


1.  Rule  that  Garnishee  Cannot  Set  Up  Defend- 
ant's Exemption  Rights.  —  Moore  v.  Chicago, 
etc  ,  R.  Co.,  43  Iowa  385;  Osborne  v.  Schutt, 
67  Mo.  712;  Howland  v.  Chicago,  etc.,  R.  Co., 
134  Mo.  474;  Conley  v.  Chilcote,  25  Ohio  St. 
320,  36  Ohio  St.  545;  Jones  v.  Tracy,  75  Pa.  St. 
417.  Compare  Brainard  v.  Simmons,  67  Iowa 
647;  Gery  v.  Ehrgood,  31  Pa.  St.  329;  Morgan 
v.  Neville,  74  Pa.  St.  52. 

And  in  Leiber  v.  The  Union  Pac.  R.  Co.,  49 
Iowa  688,  Seeders,  J.,  said:  "  Whether  the 
garnishee  is  bound  or  privileged  to  set  up  the 
fact  that  the  money  in  his  hands  is  exempt 
from  execution  or  attachment  against  the 
debtor,  or  to  notify  the  debtor  of  the  garnish- 
ment in  cases  where  the  debtor  could  success- 
fully plead  the  exemption,  has  not  been  deter- 
mined  in  this  slate.  The  authorities  in  other 
states  are  seemingly  in  conflict  on  this  subject. 
See  Conley  v.  Chilcote,  25  Ohio  St.  320; 
Staniels  v.  Raymond,  4  Cush.  (Mass.)  315; 
Lock  v.  Johnson,  36  Me.  464;  Chicago,  etc., 
R.  Co.  v.  Ragland,  84  111.  375,  5  Cent.  L.  J. 
169  What  is  said  on  this  subject  in  Moore  v. 
Chicago,  etc.,  R.  Co.,  43  Iowa  385,  before 
cited,  by  way  of  argument,  cannot  be  regarded 
as  authority,  and  we  prefer  to  reserve  a  ruling 
on  this  question  until  its  determinacion  is  re- 
quired." 

In  Alabama,  the  statute  requires  the  defend- 
ant himself  to  file  his  claim  of  exemption,  veri- 
fied by  oath,  in  the  court  in  which  the  garnish- 
ment is  pending,  and  the  garnishee  cannot 
claim  an  exemption  in  behalf  of  the  defend- 
ant. Courie  v.  Goodwin,  89  Ala.  569.  As  to 
the  general  nature  and  characteristics  of  ex- 
emptions, see  the  title  Exemptions  (from  Ex- 
ecution), vol.  12,  p.  59. 

2.  Terre  Haute,  etc.,  R.  Co.  v.  Baker,  122 
Ind.  433. 

Notice  to  Defendant  of  Garnishment. — In  Moore 
v.  Chicago,  etc.,  R.  Co.,  43  Iowa  385,  it  was 
held  that  the  garnishee  was  not  bound  to 


notify  the  defendant  that  he  had  been  sum- 
moned as  garnishee. 

3.  See  infra,  this  title.  Judgment  Charging 
Garnishee  as  a  Defense. 

4.  Not  Required  to  Defend  Main  Action  —  In- 
diana.—  Harmon  v.  Birchard,  8  Blackf.  (Ind.) 
418;  Chicago,  etc.,  R.  Co.  v.  Meyer,  117  Ind. 

563-  •  „ 

Iowa.  —  Moore  v.  Chicago,  etc.,  R.  Co.,  43 
Iowa  385. 

Rhode  Island.  —  Cottle  v.  American  Screw 
Co.,  13  R.  I.  627. 

5.  See  supra,  this  title.  Defenses  Available  to 

Garnishee. 

6.  Garnishee  Required  to  Interpose  Exemption 
Rights  to  Defendant  —  Georgia.  —  Smith  v.  John- 
ston, 71  Ga.  748;  Watkins  v.  Cason,  46  Ga. 
444- 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Rag- 
land,  84  111.  375;  Chicago,  etc.,  R.  Co.  v. 
Mason,  11  111.  App.  525;  Welker  v.  Hinze,  16 
111.  App.  326. 

Indiana.  —  Terre  Haute,  etc.,  R.  Co.  v. 
Baker,  122  Ind.  433;  Chicago,  etc.,  R.  Co.  v. 
Meyer,  117  Ind.  563. 

Kansas.  —  Missouri  Pac.  R.  Co.  v.  Sharitt, 
43  Kan.  375,  19  Am.  St.  Rep.  143;  Mullr/. 
Jones,  33  Kan.  117. 

Maine.  —  Lock  v.  Johnson,  36  Me.  464; 
Daniels  v.  Marr,  75  Me.  398. 

Massachusetts.  —  Burns  v.  Marland  Mfg.  Co., 
14  Gray  (Mass.)  487. 

Michigan.  —  Crisp  v.  Ft.  Wayne,  etc.,  R. 
Co.,  98  Mich.  648. 

Missouri.  —  Davis  v.  Meredith,  48  Mo.  263. 

Nebraska.  —  Turner  v.'  Sioux  City,  etc.,  R. 
Co.,  19  Neb.  241;  Wright  v.  Chicago,  etc.,  R. 
Co.,  19  Neb.  175,  56  Am.  Rep.  747:  Union 
Pac.  R.  Co.  v.  Smersh,  22  Neb.  751,  3  Am.  St. 
Rep.  290;  Mace  v.  Heath,  34  Neb.  790. 

Ohio.  —  Chilcote  v.  Conley,  36  Ohio  St.  545. 

Pennsylvania. — Jones  v.  Tracy,  75  Pa.  St. 
417;  Coates  v.  Roberts,  4  Rawle  (Pa.)  100. 
5  Volume  XIV. 


Duty  of  Garnishee  to  Defendant. 


GARNISHMENT. 


Defendant's  Exemption  Bights. 


garnishee  is  not  bound  to  set  up  the  defendant's  exemption  rights.1 

Ignorance  of  Garnishee  that  Property  Is  Exempt.  —  If  the  garnishee  is  ignorant  of  the 
fact  that  the  defendant  is  entitled  to  claim  the  property  or  credits  in  his  hands 
as  exempt,  it  seems  that  his  failure  to  disclose  that  they  are  exempt  will  not 
prevent  the  judgment  charging  him  as  garnishee  from  having  full  effect  as  a 
defense  against  any  subsequent  liability  to  the  defendant.2 

Notice  to  Defendant  of  Garnishment  Proceedings.  —  Where  the  garnishee  notifies  the 
defendant  of  the  institution  of  the  garnishment  proceedings,  and  the  latter 
fails  himself  to  appear  and  claim  his  exemptions,  it  has  been  held  that  the 
failure  of  the  garnishee  to  disclose  the  exemption  of  the  property  or  credits  in 
his  hands  will  not  impair  the  effect  of  the  judgment  charging  the  garnishee  as 
a  defense  against  subsequent  liability  to  the  defendant.3 

Ineffectual  Claim  of  Exemption  by  Defendant.  —  Where  the  defendant  himself  appears 
in  the  garnishment  proceedings  and  makes  claim  to  the  property  or  credits  in 
the  hands  of  the  garnishee  as  exempt,  and  the  court  decides  adversely  to  such 
claim,  such  ruling  has  been  held  conclusive  against  the  defendant  in  a  subse- 
quent action  against  the  garnishee,  though  the  property  or  credits  were  in  fact 
exempt  and  the  garnishee  failed  to  disclose  such  fact.4 

Ineffectual  Claim  of  Exemption  by  Garnishee.  —  Where  the  garnishee  sets  up  the 
exemption  rights  of  the  defendant,  and  is  charged  as  garnishee  in  spite  thereof, 
it  has  been  held  that  such  judgment  will  have  full  effect  to  relieve  the  gar- 
nishee from  subsequent  liability  to  the  defendant.5 


Texas.  —  Missouri  Pac.  R.  Co.  v.  Whipsker, 
77  Tex.  14,  ig  Am.  St.  Rep.  734. 

Vermont.  —  Seward  v.  Heliin,  20  Vt.  144. 

Wisconsin.  —  Winterfield  v.  Milwaukee,  etc., 
R.  Co.,  29  Wis.  589;  Pierce  v.  Chicago,  etc., 
R.  Co..  36  Wis.  288. 

1.  Not  Required  to  Set  Up  Defendant's  Exemp- 
tions.—  Moore  v.  Chicago,  etc.,  R.  Co.,  43 
Iowa  385;  Carson  v.  Memphis,  etc..  R.  Co.,  88 
Term.  646,  17  Am.  St.  Rep.  921. 

In  Leiber  v.  Union  Pac.  R.  Co.,  49  Iowa 
688,  it  was  said  that  it  was  still  an  open  ques- 
tion in  Iowa  whether  a  garnishee  was  bound 
to  set  up  the  fact  that  the  money  in  his  hands 
was  exempt  from  execution  against  the  de- 
fendant in  the  judgment. 

Bad  Faith  on  Part  of  Garnishee.  —  In  Smith  v. 
Dickson,  58  Iowa  444,  it  was  held  that  where 
the  garnishee,  knowing  that  the  funds  in  his 
hands  were  exempt,  procured  himself  to  be 
summoned  as  garnishee  and  failed  to  plead 
the  exemption  rights  of  the  defendant  or  notify 
the  latter  of  the  institution  of  the  garnishment 
proceedings,  the  judgment  charging  the  gar- 
nishee was  no  shield  or  defense  to  an  action 
against  him  by  the  defendant. 

2.  Ignorance  of  Garnishee  of  Exemption.  — 
Turner  v.  Sioux  City,  etc.,  R.  Co.,  19  Neb. 
241;  Carson  v.  Memphis,  etc.,  R.  Co.,  88 
Tenn.  646,  17  Am.  St.  Rep.  921,  distinguishing 
Davenport  v.  Swan,  9  Humph.  (Tenn.)  186. 

Duty  to  Inquire  in  Regard  to  Defendant's  Exemp- 
tion Rights.  —  In  Chicago,  etc.,  R.  Co.  v.  Rag- 
land,  84  111.  375,  the  appellee  was  an  employee 
of  the  appellant  railroad  company  which  be- 
came the  debtor  of  the  appellee  for  wages,  and 
was  summoned  as  garnishee  by  a  creditor  of 
the  appellee.  A  judgment  was  recovered 
against  the  appellant,  which  was  paid,  the  ap- 
pellant failing  to  claim  the  appellee's  exemp- 
tion for  him.  It  appeared  that  the  appellant's 
paymaster  had  no  knowledge  of  the  appellee's 
tight  of  exemption,  but  that  other  of  the  em- 


ployees did  know  the  fact,  and  that  it  Jwas 
quite  easy  for  all  the  officers  of  the  company 
having  active  connection  with  all  the  em- 
ployees to  know  it.  On  these  facts  it  was  held 
that  notwithstanding  such  judgment  and  the 
payment  thereof,  the  company  was  liable  to 
the  appellee  for  the  amount  of  his  exemption, 
and  the  court  expressed  the  opinion  that  a 
railroad  company  should  take  an  interest  in  - 
the  well-being  of  all  its  employees,  and  con- 
cede to  them  and  obtain  for  them  all  the  ad- 
vantages the  law  gives  to  them,  because  they 
are  generally  poor  men,  not  well  informed  of 
their  rights,  and  it  would  not  be  in  derogation 
of  the  higher  position  occupied  by  the  corpora- 
tion to  save  and  protect  their  interests  in  all 
cases,  especially  when  it  could  be  done  with- 
out trouble  and  expense  to  the  cotporation. 

3.  Notice  to  Defendant.  —  Morgan  v.  Neville, 
74  Pa.  St.  52;  Uhrich  v.  Gockley,  2  Pa.  Dist. 
350;  Carson  v.  Memphis,  etc..  R.  Co.,  88  Tenn. 
646,  17  Am.  St.  Rep.  921;  Wigwall  v.  Union. 
Coal,  etc.,  Co.,  37  Iowa  129.  See  also  Crisp. 
v.  Ft.  Wayne,  etc.,  R  Co.,  98  Mich.  648;  Bol- 
ton v.  Pennsylvania  Co.,  88  Pa.  St.  263;  Ban- 
cord  v.  Parker,  65  Pa.  St.  336;  Smith  v.  Dickson, 
58  Iowa  444;  Landis  v.  Lyon,  71  Pa.  St.  475. 

Citing  In  Defendant  to  Uphold  His  Exemption 
Rights.  —  It  would  be  proper  practice  for  the 
garnishee,  after  disclosing  the  facts  which 
show  the  exemption,  to  have  the  defendant 
cited,  to  the  end  that  he  should  make  his  own 
defense.  Missouri  Pac.  R.  Co.  v.  Whipsker, 
77  Tex.  14,  19  Am.  St.  Rep.  734. 

4.  Ineffectual  Claim  of  Exemption  by  Defendant. 

—  Turner  v.  Sioux  City,  etc.,  R.  Co.,  19  Neb. 
241.  See  also  Chicago,  etc.,  R.  Co.  v.  Meyer, 
117  Ind.  563. 

5.  Ineffectual  Claim  of  Exemption  by  Garnishee. 

—  Wigwall  v.  Union  Coal,  etc.,  Co.,  37  Iowa 
129;  Whiteselle  v.  Jones,  (Tex.  Civ.  App.  1897) 
39  S.  W.  Rep.  405;  The  City  of  New  Bedford,. 
20  Fed.  Rep.  57. 
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GARNISHMENT. 


In  General. 


Exemption  Laws  of  Another  state.  —  The  exemption  laws  of  a  state  have  as  a 
general  rule  no  extraterritorial  effect,  and  the  exemption  laws  of  one  state  are 
not  available  to  a  debtor  in  an  action  in  another  state  ; 1  and  therefore  a  person 
summoned  as  garnishee  at  the  suit  of  creditors  of  a  nonresident  need  not  set 
up  the  exemption  rights  of  such  defendant  under  the  laws  of  his  domicil.2 

XVI.  Assignments  by  Defendant  —  1.  In  General  —  a.  Prior  ASSIGN- 
MENTS. —  As  a  general  rule  the  plaintiff  in  garnishment  proceedings  stands  in 
no  better  position  than  the  defendant  does  with  respect  to  the  indebtedness 
sought  to  be  reached  by  the  process  of  garnishment,  and  the  process  of  gar- 
nishment will  not  hold  anything  which  is  not  legally  and  equitably  the  prop- 
erty of  the  principal  defendant ;  and  therefore  it  is  universally  held  that  an 
assignment  by  the  defendant  of  the  claim  due  to  him,  irrespectively  of  whether 
the  assignment  is  equitable  or  legal,  will  take  precedence  of  a  subsequent  writ 
of  garnishment  served  upon  the  debtor  at  the  suit  of  creditors  of  the  assignor, 
provided  the  assignment  was  in  good  faith  and  for  a  valuable  consideration.3 


1.  See  the  title  Exemptions  (from  Execu- 
tion), vol.  12,  p.  5g. 

2.  Exemption  Laws  of  Another  State  —  A  la. 
bam  a.  —  East  Tennessee,  etc.,  R.  Co.  v.  Ken- 
nedy, 83  Ala.  463,  3  Am.  St.  Rep.  755. 

Illinois.  —  Roche  v.  Rhode  Island  Ins. 
Assoc.,  2  111.  App.  360. 

Iowa.  —  Mumper  v.  Wilson,  72  Iowa  163, 
2  Am.  St.  Rep.  241,  note;  Moore  v.  Chicago, 
etc.,  R.  Co.,  43  Iowa  385;  Mooney  v.  Union 
Pac.  R.  Co.,  60  Iowa  346;  Leiber  v.  Union  Pac. 
R.  Co.,  49  Iowa  688. 

Kansas.  —  Burlington,  etc.,  R.  Co.  v.  Thomp- 
son, 31  Kan.  180,  47  Am.  Rep.  497. 

New  York.  —  Buchanan  v.  Hunt,  33  Hun 
(N.  Y.)  329. 

Pennsylvania.  —  Morgan  v.  Neville,  74  Pa. 
St.  52. 

Tennessee.  —  Carson  v.  Memphis,  etc.,  R. 
Co.,  88  Tenn.  646,  17  Am.  St.  Rep.  921. 

3.  Prior  Assignment  Takes  Precedence  of  Sub- 
sequent Garnishment  —  England.  —  Winch  v. 
Keeley,  1  T.  R.  619. 

United  States.  —  Elliot  v.  Maroney,  (D.  C. 
1887)  10  Cent.  Rep.  171. 

Alabama.  —  Henderson  v.  Alabama  Gold  L. 
Ins.  Co.,  72  Ala.  32;  Simmons  v.  Guyon,  57 
Ala.  in;  Brooks  v.  Hildreth,  22  Ala.  469. 

Arkansas.  —  Bergman  v.  Sells,  39  Ark.  97; 
Collier  v.  Hershey,  21  Ark.  482 

California.  —  Walling  v.  Miller,  15  Cal.  38; 
Early  v.  Redwood  City,  57  Cal.  193. 

Colorado .  —  Chamberlin  v.  Gilman,  jo  Colo. 
94;  Kitzinger v.  Beck,  4 Colo.  App.  2p6;  Lewis 
v.  San  Miguel  County,  14  Colo.  371;  Hendrie, 
etc.,  Mfg.  Co.  v.  Collins,  (Colo.  App.  1899)  56 
Pac.  Rep.  815. 

Connecticut.  —  Warner  Glove  Co.  v.  Jen- 
nings, 58  Conn.  74;  St.  John  v.  Smith,  1  Root 
(Conn.)  157;  Fobs  v.  Brewster,  1  Root  (Conn.) 
234;  Panton  v.  Fairfield  County  Bank,  23 
Conn.  493. 

Georgia.  —  Jones  v.  Glover,  93  Ga.  484; 
King  v.  Carhart,  18  Ga.  650;  Hargett  v.  Mc- 
Cad.ien,  'Ga.  1899)  33  S.  E.  Rep.  666. 

Illinois. — Johnson  v.  Pace,  78  111.  143; 
Horn  v.  Booth,  22  111.  App.  385;  Hodson  v. 
McConnel,  12  111.  170;  Carr  v.  Waugh,  28  111. 
418;  Cairo,  etc.,  R.  Co.  v.  Killenberg,  82 
111.  295;  Hughes  v.  Sprague,  4  111.  App.  301; 
Price  v.  German  Exch.  Bank,  60  111.  App. 
418;  Savage  v.  Gregg,  150  111.  161,  affirming  51 
111.  App.  281;  Buxbaum  v.  Dunham,  51  111. 


App.  240;  Lowy  v.  Andreas,  20  111.  App.  521; 
Dressor  v.  McCord,  96  111.  389. 

Iowa.  —  Bailey  v.  Union  Pac.  R.  Co.,  62 
Iowa  354;  Van  Winkle  v.  Iowa  Iron,  etc.. 
Fence  Co.,  56  Iowa  245;  Easley  v.  Gibbs,  29 
Iowa  129:  Smith  v.  Clarke,  9  Iowa  241. 

Kansas.  —  Ives  v.  Addison,  39  Kan.  172; 
Johnson  v.  Brant,  38  Kan.  754. 

Kentucky.  —  Bibb  v.  Tomberlin,  I  Duv.  (Ky.) 
186. 

Louisiana.  —  St.  Mary  Bank  v.  Morton,  12 
Rob.  (La.)  409. 

Maine.  —  Littlefield  v.  Smith,  17  Me.  327; 
Porter  v.  Bullard,  26  Me.  448;  Wheeler  v. 
Evans,  26  Me.  133;  Robbins  v.  Bacon,  3  Me. 
346. 

Massachusetts.  —  Kimball  v.  Le  Pert,  I  Allen 
(Mass.)  469;  Lannan  v.  Smith,  7  Gray  (Mass.) 
150;  Curtis  v.  Norris,  8  Pick.  (Mass.)  280; 
Gardners.  Hoag,  18  Pick.  (Mass)  168;  Per- 
kins v.  Parker,  I  Mass.  117;  Wakefield  v. 
Martin,  3  Mass.  558;  Dix  v.  Cobb,  4  Mass.  508; 
Warren  v.  Copelin,  4  Met.  (Mass.)  598;  Dwight 
v.  Michigan  Bank,  10  Met.  (Mass.)  58;  Fay  v. 
Sears,  in  Mass.  154;  Burrows  v.  Glover,  106 
Mass.  324;  Mowry  v.  Todd,  12  Mass.  281; 
Taylor  v.  Lynch,  5  Gray  (Mass.)  50;  Provi- 
dence County  Bank  v.  Benson,  24  Pick. 
(Mass.)  204. 

Michigan.  —  Union  Bank  v.  Hanish,  97 
Mich.  404;  Blumenthal  v.  Simons,  no  Mich. 
42.  See  Mclntyre  v.  Farmers',  etc..  Bank. 
115  Mich.  255. 

Mississippi.  —  Frost  v.  Patrick,  3  Smed.  & 
M.  (Miss.)  783;  Thompson  v.  Shelby,  3  Smed. 
&  M.  (Miss.)  296;  Yarborough  v.  Thompson, 
3  Smed.  &  M.  (Miss.)  291,  41  Am.  Dec.  626. 

Alissouri.  —  Knapp  v.  Standley,  45  Mo.  App. 
264;  Smith  v.  Kansas  City,  etc.,  R.  Co.,  49 
Mo.  App.  54. 

Nebraska.  —  Edney  v.  Willis,  23  Neb.  56; 
Coleman  v.  Scott,  27  Neb.  77. 

New  York.  —  See  Bills  v.  National  Park 
Bank,  47  N.  Y.  Super.  Ct.  302. 

Oregon.  —  Batchellor  v.  Richardson,  17  Ore- 
gon 334. 

Pennsylvania.  —  Nesmith  v.  Drum,  8  W.  & 
S.  (Pa  )  9,  42  Am.  Dec.  260. 

Texas.  —  Levy  v.  Du  Bose,  3  Tex.  Civ.  App. 
68;  Wybrants  v.  Rice,  3  Tex.  458;  Iglehart  v. 
Moore,  21  Tex.  501. 

Vermont.  —  Britton  v.  Preston,  g  Vt.  257. 
Virginia.  —  Wilson    v.  Davisson,  5  Munf. 
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b.  Subsequent  Assignments.  — As  regards  assignments  after  the  service 
of  the  process  of  garnishment  upon  the  garnishee  the  contrary  doctrine  pre- 
vails, and  the  effect  of  the  writ  cannot  be  defeated  by  a  subsequent  assignment 
by  the  principal  defendant,1  even  though  the  assignee  had  no  notice  of  the 
garnishment  proceedings.3  This  rule  is  based  on  the  principle  that  the  plain- 
tiff in  garnishment  succeeds  to  all  the  rights  of  the  principal  defendant,  and 
the  latter  cannot  by  any  act  of  his  own  defeat  the  rights  of  the  former  acquired 
thereby. 

Assignments  of  Negotiable  Paper  Before  Maturity. —  In  those  jurisdictions  where  the 
maker  of  a  negotiable  instrument  is  subject  to  be  summoned  as  garnishee  with 
respect  to  his  indebtedness  thereon  before  the  maturity  of  the  instrument,  the 
lien  of  the  garnishment  in  such  a  case  is  defeated  by  a  subsequent  transfer  of 
the  instrument  before  maturity  to  a  bona  fide  purchaser  for  value,  and  such 
purchaser  takes  the  instrument  freed  from  any  lien  previously  obtained  in  a 
garnishment  proceeding  against  a  prior  owner  thereof.3 

2.  Particular  Assignments  —  a.  Assignments  as  Securities.  —  The  rule 
that  a  prior  assignment  will  take  precedence  of  a  subsequent  garnishment 
served  on  the  debtor  at  the  suit  of  creditors  of  the  assignor  applies  with  equal 
force  where  the  chose  in  action  is  assigned  as  security,  as  if  the  assignment 


(Va.)  178;  Tazewell  v.  Barrett.  4  Hen.  &  M. 
(Va.)  259;  Anderson  v.  De  Soer,  6  Gratt.  (Va.) 
364- 

West  Virginia.  —  Wilt  v.  Huffman,  (W.  Va. 
1899)  33  S.  E.  Rep.  279. 

1.  Subsequent  Assignments  —  Alabama. —  Hall 
v.  Baldwin,  31  Ala.  509;  Dore  v.  Dawson,  6 
Ala.  712. 

Arkansas.  —  Adams  v.  Penzell,  40  Ark.  531; 
Bergman  v.  Sells,  39  Ark.  101;  Collier  v. 
Hershey,  21  Ark.  482. 

Connecticut.  —  Coit  v.  Haven,  30  Conn.  190, 
79  Am.  Dec.  244;  Culver  v.  Parish,  21  Conn. 
411. 

Illinois.  —  Commercial  Nat.  Bank  v.  Payne, 
161  111.  316. 

Indiana.  —  Simpson  v.  Potter,  18  Ind.  429. 

Iowa. —  Phillips  v.  German,  43  Iowa  101; 
Minthorn  v.  Hemphill,  73  Iowa  257;  Stevens 
v.  Pugh,  12  Iowa  430;  Shaver  Wagon,  etc., 
Co.  v.  Halsted,  78  Iowa  730;  Walters  v.  Wash- 
ington Ins.  Co.,  1  Iowa  404,  63  Am.  Dec.  401; 
McCoid  v.  Beatty,  12  Iowa  299. 

Massachusetts. — Decoster  v.  Livermore,  4 
Mass.  101;  Vermilyea  v.  Roberts,  103  Mass. 
410. 

Minnesota.  —  Fairbanks  v.  Whitney,  36 
Minn.  305. 

Pennsylvania.  —  Southern  Maryland  R.  Co. 
v.  Moyer,  125  Pa.  St.  506;  National  Bank  v. 
National  Bank,  11  Mont.  Co.  Rep.  (Pa.)  64. 

Tennessee.  —  Robertson  v.  Baker,  10  Lea 
(Tenn.)  300;  Miller  v.  O'Bannon,  4  Lea  (Tenn.) 
393. 

Rescission  of  Contract  of  Assignment.  —  Where, 
after  the  assignment  of  a  note,  the  contract  of 
assignment  is  rescinded,  and  the  note  remains 
in  the  hands  of  the  assignee  without  reassign- 
ment, the  legal  title  is  in  him,  but  the  equi- 
table title  is  in  the  assignor;  he  cannot  transfer 
it  after  the  service  of  the  writ  of  garnishment 
upon  the  maker  so  as  to  defeat  the  garnish- 
ment    Collier  v.  Hershey,  21  Ark.  482. 

Subsequent  Assignment  of  Claim  Not  Subject  to 
Garnishment  —  Rent  to  Accrue.  —  Where,  at  the 
time  of  the  service  of  the  process  of  garnish- 
ment, the  claim  subsequently  assigned  was 


not  subject  to  garnishment,  being  a  mere  ex- 
pectancy, such  subsequent  assignment  will 
take  precedence  of  the  garnishment.  Thus, 
where  an  assignment  of  a  lease  by  the  lessor 
is  made  before  the  rent  becomes  due,  it  will 
take  effect  as  to  such  rent  when  it  does  accrue, 
and  garnishment  proceedings  against  the  ten- 
ant, served  previous  to  the  assignment,  will 
not  affect  it.  Buxbaum  v.  Dunham,  51  111. 
App.  240.  See  also  Tirrell  v.  Canada,  25  Tex. 
455- 

Assignment  After  Default  by  Plaintiff.  —  Gar- 
nishment 1  roceedings  are  ended  by  the 
plaintiff's  failure  to  appear  on  the  return  of  a 
summons  to  the  garnishee  to  show  cause;  and 
the  subsequent  appearance  of  both  the  plaintiff 
and  the  garnishee  cannot  affect  rights  acquired 
by  a  third  person  as  assignee  of  the  debtor's 
demand  against  the  garnishee,  even  though 
the  assignment  was  made  cn  the  same  day  as 
the  writ  of  garnishment.  Johnson  v.  Dexter. 
38  Mich.  695. 

2.  Want  of  Notice  on  Part  of  Assignee.  —  Dore 
v.  Dawson,  6  Ala.  712. 

3.  Assignment  of  Negotiable  Instrument  Pefore 
Maturity. —  Head  v.  Cole,  53  Ark.  523;  Junc- 
tion R.  Co.  v.  Cleneay,  13  Ind.  162;  Crueit  v. 
Jenkins,  53  Md.  217;  Day  v.  Zimmerman.  68 
Pa.  St.  72,  8  Am.  Rep.  157;  Levy  v.  Bu  Bcse, 
3  Tex.  Civ.  App.  68.  See  also  supra,  this  title, 
Property  Subject  to  Garnishment — Credits  — 
Indebtedness  Evidenced  by  Negotiable  Paper. 

Proof  of  Notice.  —  If  a  negotiable  note  be  at- 
tached in  the  hands  of  the  maker,  before 
maturity,  it  will  not  a\ail  as  against  a  bona 
fide  transferee  without  notice;  but  in  such  case 
slight  evidence  of  suspicion  is  sufficient  to  put 
him  on  proof  that  he  became  the  holder  before 
maturity.  Hill  v.  Kroft,  29  Pa.  St.  186.  And 
see  Nicholson  v.  Hose  Co.,  14  Leg  Int.  (Pa.) 
124;  Adams      Avery,  2  Pittsb.  (Pa.)  77. 

lis  Pendens  as  Notice.  —  Where  a  promissory 
note  is  attached  in  the  hands  of  the  maker 
before  maturity,  a  subsequent  bona  fide  holder 
is  not  affected  with  notice  by  a  as  pendens. 
Day  v.  Zimmerman,  68  Pa.  St.  72,  8  Am.  Rep. 
157' 
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were  absolute  and  the  assignor  had  parted  with  all  his  interest,  both  legal  and 
equitable,  in  the  thing  assigned.1 

Surplus.  —  Where,  however,  a  chose  in  action  is  assigned  as  security,  the 
surplus  over  the  amount  of  the  debt  secured  thereby  may  be  reached  by 
garnishment.* 

b.  Voidable  Assignments.  —  When  the  assignment  is  voidable  merely 
at  the  option  of  the  assignor,  it  will  still  take  precedence  of  a  Subsequent 
garnishment.3 

c.  Conditional  Assignments.  —  The  assignment  may  also  be  upon  con- 
dition, and  upon  the  happening  of  the  condition  the  assignee  will  be  entitled 
to  the  property  assigned  as  against  a  subsequent  garnishment  at  the  suit  of 
creditors  of  the  assignor;4  but  unless  the  condition  is  performed,  it  seems  that 
the  assignee  acquires  no  interest  by  virtue  of  the  assignment.5 

d.  Assignments  for  Benefit  of  Creditors.  —  As  a  general  rule,  after  a 
valid  assignment  by  a  debtor  for  the  benefit  of  creditors  the  property  assigned 
cannot  be  reached  by  garnishment  process  by  creditors  of  the  assignor  by  sum- 
moning as  garnishee  either  the  assignee  6  or  the  persons  indebted  to  the  assignor 
whose  indebtedness  passed  under  the  assignment,7  allowing  the  garnishing 
creditor  thereby  to  secure  an  advantage  over  the  other  creditors. 

Surplus  After  Payment  of  Creditors.  —  Where  the  property  assigned  is  more  than 


1.  Assignments  as  Securities.  —  King  v.  Car- 
hart,  18  Ga.  650;  Moore  v,  Lowrey,  25  Iowa 
336,  95  Am  Dec  790;  Hardy  v.  Colby,  42  Me. 
381;  Chase  v.  Bradley,  17  Me.  89;  Taft  v. 
Bowker,  132  Mass.  277;  Osborne  v.  Jordan, 
3  Gray  (Mass.)  277;  Gardner  v.  Hoeg,  18 
Pick.  (Mass.)  168;  Blumenthal  v.  Simons,  no 
Mich.  42;  Spears.  Rood,  51  Mich.  140;  Sargent 
v.  Waod,  51  Vt.  597- 

2.  Surplus. —  Williams  v.  Jones,  38  Md.  555; 
Macomber  v.  Doane,  2  Allen  (Mass.)  541 ;  War- 
ren v.  Sullivan,  123  Mass.  283;  Giles  v.  Ash, 
123  Mass.  353;  Leighton  v.  Heagerty,  21  Minn. 
45^  Nicholson  v.  Walker,  25  Mo.  A  pp.  368; 
Sargsnt  v.  Wood,  51  Vt.  597;  Greene,  etc.,  Co. 
v.  Ramington,  72  Wis.  648;  Beck  v.  Cole,  16 
Wis.  100;  Warder  v.  Baker,  67  Wis.  409. 

3.  Voidable  Assignments  —  Assignment  by  In- 
fant.—  In  Kingman  v.  Perkins,  105  Mass.  Ill, 
it  was  held  that  an  assignment  by  an  infant 
was  good  as  against  a  subsequent  attachment 
of  the  debt  by  trustee  process  in  a  suit  against 
the  infant.  In  this  case  Morton,  J.,  said: 
"  The  contract  of  assignment  was  not  void. 
If  voidable  by  the  defendant  [the  assignor] 
upon  the  ground  of  his  infancy,  it  cannoi  be 
avoided  by  his  creditors."  See  also  McCarty 
v.  Murray,  3  Gray  (Mass.)  578;  Fairbanks  v. 
Phelps,  22  Pick.  (Mass.)  540. 

4.  Conditional  Assignment.  —  Thus  where 
money  is  deposited  with  a  bailee  to  be  depos- 
ited with  a  third  party  for  a  valuable  consid- 
eration, of  which  the  third  party  has  notice 
from  the  bailor  and  the  bailee,  and  to  which 
he  assents,  on  the  happening  of  the  event  on 
which  the  money  was  to  be  paid  to  him  his 
right  thereto  becomes  absolute,  and  it  is  not 
subject  to  garnishment  in  the  hand  of  the 
bailee  at  the  suit  of  the  creditors  of  the  bailor. 
Hearn  v.  Fester,  21  Tex.  401. 

5.  Lloyd  v.  Holly,  8  Conn.  491;  Chase  v. 
Bradley,  17  Me.  89. 

6.  Assignment  for  Benefit  of  Creditors  —  Sum- 
moning Assignee  as  Garnishee  —  England.  — 
Roberts  v.  Jones,  61  L.  J.  Q.  B.  523. 


United  States.  —  Haustz\  Burgess,  4  Hughes 
(U.  S.)  560. 

Alabama.  —  Lightfoot  v.  Rupert,  38  Ala.  666; 
Flournoy  v.  Lyon,  62  Ala.  213. 

California.  —  Hecht  v.  Green,  61  Cal.  269. 

Colorado.  —  West  v.  Hanson  Produce  Co.,  6 
Colo.  A  pp.  467. 

Kansas.  —  Bradley  v.  Byerley,  3  Kan.  App. 
357;  Morrill  v.  Raymond,  28  Kan.  415,  42  Am. 
Rep.  167;  Franklin  v.  Colley,  10  Kan.  261; 
Case  v.  Ingersoll,  7  Kan.  369. 

Maryland.  —  Coakley  v.  Weil,  47  Md.  277. 

Massachusetts.  —  Cardany  v.  New  England 
Furniture  Co.,  107  Mass.  116;  Lupton  v.  Cut- 
ter, 8  Pick.  (Mass.)  298;  Gore  v.  Clisby,  8  Pick. 
(Mass.)  555;  Everett  v.  Walcott,  15  Pick. 
(Mass.)  94;  Tucker  z>.  Clisby,  12  Pick.  (Mass.) 
22;  Sanford  v.  Bliss,  12  Pick.  (Mass.)  116; 
Foster  v.  Saco  Mfg.  Co.,  12  Pick.  (Mass.)  451; 
Nostrand  v.  Atwood,  19  Pick.  (Mass.)  285; 
Wales  v.  Alden,  22  Pick.  (Mass.)  245;  Wood- 
ward v.  Marshall,  22  Pick.  (Mass. )472;  Bowles 
v.  Graves,  4  Gray  (Mass.)  117;  Douglas  v. 
Simpson,  121  Mass.  281;  Edwards  v.  Mitchell, 
1  Gray  (Mass.)  239. 

Michigan.  ■ — Cook  v.  Rogers,  31  Mich.  391; 
Keppel  v.  Moore,  66  Mich.  292. 

Minnesota.  —  Lord  v.  Meachem,  32  Minn. 
66. 

New  Hampshire.  —  Hosmer  v.  Farley,,  67  N. 
H.  590;  Kenefick  v.  Perry,  61  N.  H.  362. 

Pennsylvania.  —  In  re  McDaniel,  etc.,  Co., 
180  Pa.  St.  52. 

Texas.  —  Simon  v.  Ash,  1  Tex.  Civ.  App. 
202;  Huffman  Implement  Co.  v.  Templeton, 
(Tex.  App.  1889)  14  S.  W.  Rep.  1015;  School- 
her  v.  Hutchins,  66  Tex.  324;  Givens  v.  Hart, 

6  Tex.  315. 

Vermont.  —  Mansfield  v.  Rutland  Mfg.  Co., 
52  Vt.  444. 

7.  Summoning  as  Garnishee  Persons  Indebted 
to  Assignor. —  Banks  v.  Thompson,  75  Ala. 
531:  Dehnerz'.  Helmbacher  Forge,  etc.,  Mills, 

7  111.  App.  47;  Gimble  v.  Ferguson,  58  Iowa 
414;  Cross  v.  Smith,  14  Pa.  Co.  Ct.  36. 
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sufficient  to  pay  the  claims  of  creditors  entitled  to  share  under  the  assignment, 
such  surplus  belongs  in  equity  to  the  assignor,  and  the  assignee  may  be  charged 
as  garnishee  with  respect  thereto,  at  the  suit  of  other  creditors  of  the  assignor ; 1 
or,  where  such  surplus  consists  of  outstanding  indebtedness  which  was  owing 
to  the  assignor,  the  persons  from  whom  such  indebtedness  is  owing  may  be  so 
charged.2 

e.  Foreign  Assignments.  —  Assignments  of  personal  property,  including 
assignments  of  choses  in  action,  which  are  valid  by  the  law  of  the  domicil  of 
the  assignor,  are  generally  regarded  as  valid  in  the  state  where  the  property  is 
situated  or  where  the  person  from  whom  the  debt  is  owing  resides,  and  full 
effect  is  given  to  them  as  against  a  subsequent  garnishment  process  served 
upon  the  person  in  charge  of  the  property  assigned,  or  from  whom  the  debt  is 
owing,  at  the  suit  of  creditors  of  the  assignor.3  This  question  most  often 
arises  in  the  case  of  assignments  for  the  benefit  of  creditors,  and  will  be  found 
fully  discussed  in  another  place  in  this  work.4 

/.  Partial  Assignments.  —  It  is  a  well-established  rule  in  courts  of  law 
that  an  assignment  of  a  part  only  of  a  chose  in  action  is  invalid  as  against  the 
debtor  unless  made  with  his  consent  or  ratification.  This  rule  is  based  on  the 
principle  that  a  creditor  should  not  be  permitted  to  split  up  a  single  cause  of 
action  into  many  actions  without  the  consent  of  the  debtor,  since  such  a  course 
might  subject  the  debtor  to  many  embarrassments  and  responsibilities  not  con- 
templated in  his  original  contract.  In  courts  of  equity,  however,  the  validity 
of  such  assignments  is  recognized  and  they  are  enforced,  against  the  debtor  at 
the  suit  of  the  assignee.5 

g.  Invalid  and  Fraudulent  Assignments.  —  The  general  rule  here- 
tofore stated  that  property  conveyed  in  fraud  of  creditors  may  be  reached  by 
garnishment  at  the  suit  of  creditors  of  the  assignor6  applies,  of  course,  equally 


1.  Surplus  Not  Needed  for  Payment  of  Creditors 

—  Summoning  Assignee  as  Garnishee  —  Maine. 

—  Arnold  v.  El  well,  13  Me.  261. 
Massachusetts.  —  Borden  v.  Sumner,  4  Pick. 

(Mass.)  265,  16  Am.  Dec.  338;  New  England 
Marine  Ins.  Co.  v.  Chandler,  16  Mass.  275; 
Stevens  v.  Bell,  6  Mass.  339;  \A  ard  v.  Lamson, 
6  Pick.  (Mass.)  358;  Everett  v.  Walcott,  15 
Pick.  (Mass.)  94;  Douglas  v.  Simpson,  121 
Mass.  281;  Dennie  v.  Hart,  2  Pick.  (Mass.) 
204;  Viall  v.  Bliss,  9  Pi:k.  (Mass.)  13;  Graves 
v.  Walker,  21  Pick.  (Mass.;  160;  Webb  v. 
Peele,  7  Pick,  (Mass.)  247,  19  Am.  Dec.  284. 

Texas.  —  Moody  v.  Carroll,  71  Tex.  143,  10 
Am.  St.  Rep.  734;  Craddockw.  Orand,  72  Tex. 
36;  Simon  v.  Ash,  r  Tex.  Civ.  App.  202. 

Order  of  Applioatioa  of  Property  Assigned.  — 
Where  the  trustee  discloses  goods,  lands,  and 
choses  in  action  in  his  hands,  the  court  will 
not  require  him  to  apply  the  lands  or  choses 
in  action  first  in  order  to  leave  a  surplus  from 
the  other  property  which  is  subject  to  the 
trustee  process.  Lupton  v.  Cutter,  8  Pick. 
(Mass.)  298;  Gore  v.  Clisby,  8  Pick.  (Mass.) 
555;  Tucker  v.  Clisby,  12  Pick.  (Mass.)  22; 
Sanford  v.  Bliss,  12  Pick.  (Mass.)  116.  Com- 
pare Webb  v.  Peele.  7  Pick.  (Mass.)  247,  19 
Am.  Dec.  28-t. 

Proof  of  Existence  of  Surplus.  —  Where  tbe 
assignee  or  a  debtor  of  the  assignor  is  sum- 
moned as  garnishee,  it  seems  that  he  must 
show,  to  prevent  his  being  charged  as  gar- 
nishee, that  the  property  in  the  hands  of  the 
assignee  or  the  indebtedness  owing  from  the 
debtor  will  be  required  to  pay  the  claims  of 
other  creditors  of  the  assignor  entitled  to  share 


under  the  assignment.  Borden  v.  Sumner,  4 
Pick.  (Mass.)  265  16  Am.  Dec.  338;  Douglas 
v.  Simpson,  121  Mass.  281;  Scott  v.  Ray,  18 
Pick.  (Mass.)  361 ;  Wheelock  v.  Tuttle,  10  Cush. 
(Mass.)  123. 

2.  Summoning  Person  Indebted  to  Assignor  as 
Garnishee.  —  Borden  v.  Sumner.  4  Pick.  (Mass.) 
266,  16  Am.  Dec.  338;  Fall  River  Iron  Works 
Co.  v.  Croade,  15  Pick.  (Mass.)  n;  Douglas  v. 
Simpson,  121  Mass.  281;  Everett  v.  Walcott, 
15  Pick.  (Mass.)  94. 

3.  Foreign  Assignment.  —  Rockville  First  Nat. 
Bank  v.  Walker,  61  Conn.  154;  Vanbuskirk  v. 
Hartford  F.  Ins.  Co.,  14  Conn.  145,  36  Am. 
Dec.  473:  Princeton  Mfg.  Co.  v.  White,  68  Ga. 
96;  Consolidated  Tank  Line  Co.  v.  Collier,  48 
111.  App.  529,  affirmed  148  111.  259,  39  Am.  St. 
Rep.  181;  Smith  v.  Eaton,  36  Me.  298,  58  Am. 
Dec.  746;  Cragin  v.  Lamkin,  7  Allen  (Mass.) 
396;  Wales  v.  Alden,  22  Pick.  (Mass.)  245; 
May  v.  Wannemacher,  in  Mass.  202;  Han- 
ford  v.  Paine.  32  Vt.  442,  78  Am.  Dec.  5SC 

A  Common-law  Assignment  for  Creditors 
operates  as  a  transfer  of  a  debt  owing  to  the 
assignor  by  a  resident  of  a  slate  other  than 
that  where  the  assignor  resides  and  the  assign- 
ment is  made;  and  the  debt  cannot  be  after- 
wards garnished  by  a  resident  of  the  state 
where  the  debtor  resides.  Rockville  First 
Nat.  Bank  v.  Walker,  61  Conn.  154. 

4.  See  the  title  Assignments  for  the  Bene- 
fit of  Creditors,  vol.  3.  p.  48  et  sea. 

5.  See  the  title  Assignments,  vol.  2,  pp.  1069, 
1070. 

6.  See  supra,  this  title,  Property  Subject  to 
Garnishment. 
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to  assignments.1  This  question  has  chiefly  arisen  in  the  case  of  assignments 
for  the  benefit  of  creditors.2 

3.  Property  Assignable.  — Of  course  any  property  which  is  capable  of  being 
assigned  as  between  the  assignor,  assignee,  and  debtor,  is  also  capable  of 
being  assigned  as  against  creditors  of  the  assignor  seeking  to  reach  the  prop- 
erty by  garnishment  proceedings.  The  assignable  character  of  property  will 
be  found  fully  discussed  in  another  part  of  this  work.3 

4.  What  Constitutes  an  Assignment  —  a.  In  GENERAL.  —  Reference  should 
be  had  in  this  connection  to  another  part  of  this  work,  where  are  treated  the 
rules  of  law  controlling  assignments  generally.4  Herein  will  be  found  cases 
wherein  are  involved  the  rights  of  garnishing  creditors,  and  which  do  not 
appear  in  the  former  article  because  not  falling  within  its  scope. 

b.  Notice  to  Garnishee  of  Assignment  —  (i)  In  General.  —  As  a 
general  rule  it  is  not  necessary  to  the  validity  of  the  assignment  of  a  chose  in 
action,  as  between  the  assignor  and  the  assignee,  that  notice  of  the  assignment 
should  be  given  to  the  person  from  whom  the  debt  is  owing;5  and  therefore 
it  is  held  by  a  majority  of  the  courts  that  as  the  right  of  the  plaintiff  in  gar- 
nishment does  not  rise  higher  than  that  of  the  defendant  and  is  subject  to  all 
equities  which  could  have  been  enforced  against  the  latter,  a  prior  assignment 
will  take  precedence  of  a  writ  of  garnishment  subsequently  served  upon  the 
debtor  at  the  suit  of  a  creditor  of  the  assignor,  though  notice  of  the  assignment 
was  not  given  to  the  debtor  until  after  the  service  of  the  writ  upon  him.6 


1.  Invalid   and    Fraudulent    Assignments.  — ■ 

B;cknell  v.  Becknell,  no  Ind.  42;  Legro  v. 
Staples,  16  Me.  252;  Emery  v.  Davis,  17  Me. 
252:  Thompson  v.  Reed,  77  Me.  425;  Hayties 
v.  Thompson,  80  Me.  125;  Gragg  v.  Martin,  12 
Allen  (Mass.)  498,  go  Am.  Dec.  164;  Dix  v. 
Cobb,  4  Mass.  508;  Gordon  v.  Webb,  13  Mass. 
215;  Schofield  v.  McConnell,  119  Mass.  368; 
Sullivan  v.  Langley,  124  Mass.  264;  Hanaford 
v.  Hawkins,  18  R.  I.  432;  Taylor  v.  Gillean, 
23  Tex.  508. 

Evidence  to  Prove  Fraud  in  Assignment.  —  Evi- 
dence that  the  claimant  knew  of  the  plaintiff's 
claim  against  the  defendant  and  his  seeking  to 
hold  the  fund  in  the  hands  of  the  trustee  is 
admissible  on  the  issue  whether  the  assign- 
ment was  made  to  the  claimant  in  good  faith 
for  a  good  consideration.  Sullivan  v.  Lang- 
ley,  124  Mass.  264. 

Admissibility  of  Declarations  of  Assignor.  —  In 
Chamberlin  v.  Gilman,  10C0I0.  94,  it  was  held 
that  the  declarations  of  the  assignor,  made 
after  the  assignment,  were  not  admissible  in 
evidence  to  impeach  its  validity. 

2.  Invalid  Assignments  for  Benefit  of  Creditors. 
—  Wyles  v.  Beats,  1  Gray  (Mass.)  233;  Ed- 
wards v.  Mitchell,  1  Gray  (Mass.)  239;  Parker 
v.  Kinsman,  8  Mass.  486;  Charles  Baumbach 
Co.  v.  Singer,  86  Wis.  329;  Shakman  v. 
Schlueter,  77  Wis.  402. 

Assignment  by  One  Partner  Only.  —  One  who 
holds  as  assignee  of  a  firm,  under  an  assign- 
ment made  by  one  of  the  copartners  without 
the  consent  of  the  others,  is  liable  as  garnishee 
of  the  firm  unless  the  assignment  has  been 
ratified  by  the  other  partners  before  service  of 
the  garnishee  summons.  Coleman  v.  Darling, 
66  Wis.  155,  57  Arti.  Rep.  253. 

Eight  to  Jury  Trial  to  Determine  Validity  of 
Assignment.  —  In  Hawes  v.  Langton,  8  Pick. 
(Mass.)  67,  it  was  held  that  where  an  assignee 
of  the  defendant's  property  for  the  benefit  of 
creaitors  was  summoned  as  trustee,  the  plain- 


tiff was  not,  under  the  Massachusetts  statute  of 
1817,  c.  148,  entitled  to  a  trial  by  jury  of  the 
validity  of  the  assignment. 

3.  See  the  title  Assignments,  vol.  2,  p.  1014 
et  seq. 

4.  See  the  title  Assignments,  vol.  2,  p.  1007. 

5.  See  the  title  Assignments,  vol.  2,  p.  1076. 

6.  General  Eule  —  Notice  of  Assignment  Prior 
to  Garnishment  Not  Eequired —  England.  —  Pick- 
ering v.  Ilfracombe  R.  Co.,  L.  R.  3  C.  P.  235. 

United  States.  —  Borland  v.  Dean,  4  Mason 
(U.  S.)  174. 

Alabama.  —  Colvin  v.  Rich,  3  Port.  (Ala.) 
175;  Foster  v.  White,  9  Port.  (Ala.)  221. 

Arkansas.  —  Cross  v.  Haideman,  15  Ark. 
200. 

California.  —  Walling  v.  Miller,  15  Cal.  38. 
Colorado.  —  Chamberlin     v.    Gilman,  10 
Colo.  94. 

Florida.  —  Walters  v.  Whitlock,  9  Fla.  86, 
76  Am.  Dec.  607. 

Illinois.  —  Woodward  v.  Brooks,  18  111.  App. 
150;  Price  v.  German  Exch.  Bank,  60  111.  App. 
418;  Sheldon  v.  Hinton,  6  111.  App.  216; 
Gregg  v.  Savage,  51  111.  App.  281,  affirming 
150  III.  161  [citing  1  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  826];  Knight  v.  Griffey,  161  111. 
85,  affirming  57  111.  App.  583. 

Indiana.  —  Smith  v.  Wright,  6  Blackf.  (Ind.) 
550;  Yeatman  v.  Cullen,  5  Blackf.  (Ind.)  240; 
Smith  v.  Blatchford,  2  Ind.  184,  52  Am.  Dec. 
504.    Compare  Sharts  v.  Await,  73  Ind.  304. 

Iowa.  —  Hoxie  v.  Sutter,  76  Iowa  764;  Smith 
v.  Clarke,  9  Iowa  241;  Yocum  v.  White,  36 
Iowa  288;  Howe  v.  Jones,  57  Iowa  130;  Alli- 
son v.  Barrett,  16  Iowa  283. 

Kentucky. — Stockton  v.  Hall,  Hard.  (Ky.) 
168. 

Maine.  —  Robbins  v.  Bacon,  3  Me.  346; 
Bunker  v.  Gilmore,  40  Me.  93;  Porter  v.  Bul- 
lard,  26  Me.  448;  Littlefield  v.  Smith,  17  Me. 
327;  Hardy  v.  Colby,  42  Me.  383;  Home  v.  C. 
P.  Stevens,  etc.,  Steam  Mill  Co.,  79  Me.  262. 
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Minority  Rule.  — -  In  other  jurisdictions,  however,  an  assignment  is  not  deemed 
complete  until  notice  to  the  debtor,  and  it  is  held  that  the  garnishment  will 
take  precedence  of  such  prior  assignment  when  no  notice  thereof  was  given  to 
the  debtor  prior  to  the  service  of  the  writ  of  garnishment.1 

(2)  Where  Plaintiff  in  Garnishment  Has  Knowledge  of  Prior  Assignment.  — 
In  the  jurisdictions  where  notice  of  the  assignment  is  required  to  be  given  to 
the  debtor  prior  to  the  service  of  the  writ  of  garnishment,  a  distinction  has 
been  made  in  the  cases  where  the  plaintiff  in  garnishment  had  notice  of  the 
assignment,  and  it  has  been  held  under  such  circumstances  that  the  prior 
assignment  will  take  precedence  of  the  garnishment  though  no  notice  thereof 
was  given  to  the  debtor  prior  to  the  service  of  the  garnishment.8 

(3)  Indebtedness  Transferable  by  Delivery  of  Evidence  of  Indebtedness.  — 
Another  limitation  to  the  minority  rule  has  been  made  where  the  indebtedness 
has  been  assigned  and  notice  of  the  assignment  has  not  been  given  to  the 
debtor,  and  it  is  sought  to  subject  by  garnishment  such  indebtedness  to  the 
payment  of  the  debts  of  the  assignee.  It  has  been  held  that  where  such 
indebtedness  is  assignable  in  the  hands  of  such  assignee  by  the  mere  delivery 
of  the  evidence  of  such  indebtedness,  as  in  the  case  of  a  note,  notice  to  the 
debtor  of  the  reassignment  by  such  assignee,  prior  to  the  service  of  garnish- 
ment, is  not  necessary  to  protect  the  claim  of  the  person  to  whom  the  indebted- 
ness has  been  so  assigned  by  such  assignee.3 


Massachusetts.  —  Kingman  v.  Perkins,  105 
Mass.  lit;  Martin  v.  Potter,  11  Gray  (Mass.) 
37,  71  Am.  Dec.  689;  Blake  v.  Williams,  6 
Pick.  (Mass.)  304,  17  Am.  Dec.  372;  Warren 
v.  Copelin,  4  Met.  (Mass.)  594;  Wakefield  v. 
Martin,  3  Mass.  558;  Thayer  v.  Daniels,  113 
Mass.  129;  Dix  v.  Cobb,  4  Mass.  508;  Wood  v. 
Partridge,  it  Mass.  488;  Gardners.  Hoeg,  18 
Pick.  (Mass.)  168. 

Michigan.  —  Tabor  v.  Van  Vranken,  39 
Mich.  793.  See  also  Newell  v.  Blair,  7  Mich. 
107. 

Minnesota.  —  MacDonald  v.  Kneeland,  5 
Minn.  352. 

Mississippi. — Schoolfield  v.  Hirsh,  71  Miss. 
55,  42  Am.  St.  Rep.  450;  Oldham  v.  Ledbelter, 
1  How.  (Miss.)  43,  26  Am.  Dec.  690. 

Missouri.  —  Smith  v.  Sterritt,  24  Mo.  260. 

Nebraska.  —  Edney  v.  Willis,  23  Neb.  56. 

New  Hampshire.  —  Garland  v.  Harrington, 
51  N.  H.  415. 

New  York.  —  Fairbanks  v.  Sargent,  104  N. 
Y.  ioS,  58  Am.  Rep.  490;  Muir  v.  Schenck,  3 
Hill  (N.  Y.)  228,  38  Am.  Dec.  633;  Beckwith  v. 
Union  Bank,  9  N.  Y.  211 ;  Williams  v.  Ingersoll, 
89  N.  Y.  508;  Greentree  v.  Rosenstock,  61  N. 
Y.  583. 

Ohio.  —  Knisely  v.  Evans,  34  Ohio  St.  158; 
Lorain  v.  Lorain  Sav.,  etc.,  Co.,  2  Ohio  N.  P. 
108,  4  Ohio  Dec.  84;  Copeland  v.  Manton,  22 
Ohio  St.  404. 

Oregon.  —  Meier  v.  Hess,  23  Oregon  599; 
Phipps  v.  Rieley,  15  Oregon  494. 

Pennsylvania.  —  Stevens  v.  Stevens,  1 
Ashm.  (Pa.)  190;  Fellman  v.  Hart,  I  Pa.  St. 
263;  U.  S.  v.  Vaughan,  3  Binn.  (Pa.)  394,  5 
Am.  Dec.  375;  Noble  v.  Thompson  Oil  Co., 
79  Pa.  St.  354,  21  Am.  Rep.  66;  Nesmith 
v.  Dram,  8  W.  &  S.  (Pa.)  9,  42  Am.  Dec.  260. 

Rhode  Island.  — Tiernay  v.  McGarity,  14  R. 
I.  231;  Lee  v.  Robinson,  15  R.  I.  369;  Northam 
v.  Cartright,  10  R.  I.  19;  Tracy  v.  McGarty, 
T2  R.  I.  168. 

Texas.  —  Carter-Battle  Grocer  Co.  v.  Jack- 
son, 18  Tex.  Civ.  App.  353;  Smith  v.  Texas, 


etc  ,  R.  Co.,  (Tex.  Civ.  App.  1897)  39  S.  W. 
Rep.  971. 

Virginia.  —  Tazewell  v.  Barrett,  4  Hen.  & 
M.  (Va.)  259.  See  also  Anderson  v.  De  Soer, 
6  Gratt.  (Va.)  364. 

1.  Minority  Eule —  Notice  Before  Service  of 
Garnishment  Required  —  Connecticut.  —  Bishop 
v.  Holcomb,  10  Conn.  444;  Vanbuskiik  v. 
Hartford  F.  Ins.  Co.,  14  Conn.  141,  36  Am. 
Dec.  473;  Foster  v.  Mix,  20  Conn.  395;  Wood- 
bridge  v.  Perkins,  3  Day  (Conn.)  364;  Adams 
v.  Willimantic  Linen  Co.,  46  Conn.  320; 
Hawley  v.  Bristol,  39  Conn.  27;  Peters  v. 
Goodrich,  3  Conn.  146;  Bolles  v.  Chauncey,  8 
Conn.  3S9;  Sigourney  v.  Munn,  7  Conn.  324; 
Booth  v.  Barnum,  9  Conn.  286,  23  Am.  Dec. 
339;  Dutton  v.  State  Bank,  13  Conn.  493; 
Fanton  v.  Fairfield  County  Bank,  23  Conn. 
485;  Man  waring  v.  Griffing,  5  Day  (Conn.) 
561;  St.  John  v.  Smith,  1  Root  (Conn.)  157; 
Judah  v.  Judd,  5  Day  (Conn.)  536. 

Louisiana.  —  Colsan  v.  Powell,  32  La.  Ann. 
521. 

Tennessee.  —  Clodfelter  v.  Cox,  1  Sneed 
(Tenn.)  330,  60  Am.  Dec.  157;  Dews  v.  Olwill, 
3  Baxt.  (Tenn.)  432;  State  Ins.  Co.  v.  Sax,  2 
Tenn.  Ch.  507;  Robertson  v.  Baker,  10 
Lea  (Tenn.)  300;  McLin  v.  Wheeler,  5 
Sneed  (Tenn.)  687;  Miller  v.  O'Bannon,  4  Lea 
(Tenn.)  398;  Rodes  v.  Haynes,  95  Tenn.  673; 
Penniman  v.  Smith,  5  Lea  (Tenn.)  130. 

Vermont.  —  Ward  v.  Morrison,  25  Vt.  593; 
Dale  v.  Kimpton,  46  Vt.  76;  Britton  v.  Pres- 
ton, 9  Vt.  257;  Nichols  v.  Hooper,  61  Vt.  295; 
Weed  Sewing  Mach.  Co.  v.  Boutelle.  56  Vt. 
57c,  48  Am.  Rep.  82r. 

2.  Notice  to  Plaintiff  in  Garnishment.  —  Bishop 
v.  Holcomb,  10  Conn.  444;  Green  v.  Gillet,  5 
Day  (Conn.)  488.  See  also  Woodward  v. 
Brooks,  18  111.  App.  150. 

3.  Indebtedness  Transferable  by  Delivery  of 
Evidence  Thereof.  —  Britton  v.  Preston,  9  Vt. 
257.  See  also  Green  v.  Gillet,  5  Day  (Conn.) 
4S5.  This  rule  has,  however,  been  changed 
by  statute.    See  Seward  v.  Garlin,  33  Vt.  583. 
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(4)  Transfer  of  Negotiable  Instruments  Before  Maturity.  —  Where  negotia- 
ble instruments  are  negotiated  before  maturity,  notice  to  the  maker  of  such 
transfer  is  not  necessary  to  complete  the  transfer,  and  of  course  such  notice  is 
not  necessary  to  protect  the  claim  of  the  transferee  as  against  a  garnishment 
subsequently  served  upon  the  maker  at  the  suit  of  the  creditors  of  the  payee.1 

(5)  Notice  in  Time  to  Enable  Garnishee  to  Protect  Himself.  —  In  all  jurisdic- 
tions, the  assignee  must,  in  order  to  protect  his  claim,  give  notice  of  the  assign- 
ment to  the  debtor  in  time  to  enable  the  latter  to  protect  himself  from  being 
charged  as  garnishee  of  the  assignor;2  and  where  no  such  notice  is  given  the 
satisfaction  of  the  judgment  recovered  against  the  debtor  as  garnishee  will 
operate  as  a  bar  against  any  subsequent  action  by  the  assignee,  to  the  extent 
of  such  judgment.3  This  rule  is  merely  in  line  with  the  general  rule  that  the 
debtor,  if  he  has  no  notice  of  the  assignment,  is  justified  in  paying  the  debt  to 
the  assignor.4 

(6)  Character  and  Sufficiency  of  Notice  —  (a)  In  General.  —  In  giving  notice  of 
the  assignment  to  the  debtor,  no  particular  form  of  notice  is  necessary,  pro- 
vided it  is  sufficient  to  inform  him  that  the  assignor  has  parted  with  his 
interest  in  the  debt,5  though  it  has  been  held  that  the  notice  of  the  assignment 
should  if  possible  be  accompanied  with  the  evidence  of  the  assignment.6 


1.  S:e  supra,  this  title.  Property  Subject  to 
Garnishment —  Credits  —  Indebtedness  Evidenced 
by  Negotiable  Paper. 

2.  Notice  in  Time  to  Enable  Debtor  to  Protect 
Himself  Required  —  Indiana.  —  Sharts  v.  Await, 
73  Ind.  304;  Daggett  v.  Flanagan,  78  Ind.  253; 
Newman  v.  Manning,  79  Ind.  218;  Corn-veil 
71.  Hungate,  I  Ind.  156;  Rooker  v.  Daniels,  5 
Ind.  519;  Shetler  v.  Thomas,  16  Ind.  223; 
Richardson  v.  Hickman,  22  Ind.  244. 

lozua.  —  McCoid  v.  Beatty,  12  Iowa  299; 
Walters  v.  Washington  Ins.  Co.,  I  Iowa  404, 
63  Am.  Dec.  451;  Yocum  v.  White,  36  Iowa 
233;  McPhail  v.  Hyatt,  29  Iowa  141;  Smith  v. 
Clarke.  9  Iowa  241. 

Kentucky. — Coburn  v.  Currens,  1  Bush 
(Ky.)  246. 

Maine.  —  McAllister  v.  Brooks,  22  Me.  80, 
38  Am.  Dec.  282. 

Pennsylvania.  —  Miner  v.  Kosek,  7  Kulp 
(Pa.)  72. 

Rhode  Island.  —  Tracy  v.  McGarty,  12  R.  I. 
168;  Northam  v.  Cartright,  10  R.  I.  19;  Noble 
v.  Smith,  6  R.  I.  449. 

3.  Satisfaction  of  judgment  Against  Debtor  Bar 
to  Action  by  Assignee.  —  McCoid  v.  Beatty,  12 
Iowa  299;  Walters  v.  Washington  Ins.  Co.,  1 
Iowa  404,  63  Am.  Dec.  451;  McGuire  v.  Pitts, 
42  Iowa  535. 

Effect  of  Judgment  by  Default  Against  Gar- 
nishee.—  In  McPhail  v.  Hyatt,  29  Iowa  137,  it 
was  held  that  a  judgment  by  default  against 
a  garnishee  who  failed  to  appear  in  an  attach- 
ment proceeding  in  which  he  was  garnished 
constituted  no  bar  to  a  subsequent  action 
against  him  on  the  debt  for  which  he  was  gar- 
nished, by  one  claiming  to  own  or  hold  the 
same  by  assignment  of  the  defendant  prior  to 
the  garnishment,  though  the  garnishee  had  no 
notice  of  such  assignment. 

4.  Meier  v.  Hess,  23  Oregon  599;  Coburn  v. 
Currens,  1  Bush  (Ky.)  246. 

5.  No  Particular  Form  of  Notice  Required.  — 
St.  Mary  Bank  v.  Morton,  12  Rob.  (La.)  409; 
Dale  v.  Kimpton,  46  Vt.  76;  Holmes  v.  Clark, 
46  Vt.  22;  Austin  v.  Ryan,  51  Vt.  113;  Downer 
v.  Marsh,  28  Vt.  558;  Hutchins  v.  Watts,  35 
Vt.  360;  Cahoon  v.  Morgan,  38  Vt.  234. 
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Service  on  Debtor  of  Copy  of  Assignment.  —  In 

Manning  v.  Mathews,  70  Iowa  503,  wherein  a 
tax  voted  in  aid  of  a  railroad  was  assigned 
after  it  had  been  collected  by  the  county  treas- 
urer, it  was  held  that  the  service  of  a  copy  of 
such  assignment  upon  the  county  officials  was 
sufficient  notice  of  the  assignment  so  as  to  pre- 
vent the  garnishee  from  being  liable  to  be 
charged  at  the  suit  of  creditors  of  the  assignor. 

Commencement  of  Action  by  Assignee  Held  Suffi- 
cient Notice.  —  Smith  v.  Blatchford,  2  Ind.  184, 
52  Am.  Dec.  504;  Yeatman  v.  Cullen,  5  Blackf. 
(Ind.)  240. 

Actual  Notice  Required.  —  The  notice  of  trans- 
fer of  a  promissory  note  required  by  the  stat- 
ute, in  order  to  protect  it  against  trustee  pro- 
cess, must  be  actual  personal  notice.  Notice 
by  mere  legal  implication,  as  by  a  record  in 
the  town  clerk's  office  of  the  assignment  of  a 
mortgage  and  the  note  secured  by  it,  is  not 
sufficient.  Stearns  v.  Wrislev,  30  Vt.  661. 
See  also  Judah  v.  Judd,  5  Day  (Conn.)  536, 
where  it  was  held  that  notice  sent  by  mail  but 
not  received  was  not  sufficient. 

Registration  of  General  Assignment.  —  And  it 
has  also  been  held  that  the  registration  of  a 
trust  assignment  does  not  perfect  the  title  of 
the  assignee  to  the  assignor's  chose  in  action 
as  against  garnishing  creditors,  but  there  must 
be  actual  notice  to  the  debtor  before  such  gar- 
nishment. Miller  v.  O'Bannon,  4  Lea  (Tenn.) 
398- 

Registration  of  Assignment  of  Wages.  —  And 

in  Corbett  v.  Fitchburg  R.  Co.,  110  Mass.  204, 
it  was  held  that  the  fact  that  the  assignment 
of  the  future  earnings  of  a  workman  had  been 
recorded  under  Stat.  Mass.  1865,  c.  43,  §  2, 
was  not  constructive  notice  of  the  assignment 
to  the  employer  of  such  workman,  who  had 
been  summoned  as  trustee  in  a  suit  against 
him. 

Given  on  Sunday.  —  Notice  to  the  garnishee 
of  the  assignment  is  not  insufficient  because 
given  on  Sunday.  Crozier  v.  Shants,  43  Vt. 
478.    See  the  title  Sunday. 

6.  Accompanying  Assignment  with  Evidence 
Thereof.  —  Miner  v.  Kosek,  7  Kulp  (Pa.)  72; 
Wood  v.  Partridge,  11  Mass.  488. 
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(b)  By  Whom  Given.  —  Where  notice  of  the  assignment  of  a  chose  in  action  is 
deemed  necessary  in  order  to  protect  it  from  garnishment  at  the  suit  of  cred- 
itors of  the  assignor,  it  should  be  given  to  the  debtor  by  the  assignee  or  by 
his  procurement,  and  it  has  been  held  that  the  debtor's  knowledge  of  the 
assignment  is  not  sufficient,  nor  is  notice  from  a  stranger  without  the  procure- 
ment of  the  assignee  sufficient.1 

(c)  To  Whom  Given.  —  And  again  the  notice  should,  of  course,  be  given  to  the 
person  from  whom  the  debt  is  owing.3  Still,  under  the  principle  of  agency 
that  notice  to  the  agent  is  notice  to  the  principal,3  notice  of  an  assignment 
given  to  the  agent  of  the  debtor  has  been  held  sufficient,  where  it  arose  in  the 
business  in  which  the  agent  was  engaged  by  authority  of  his  principal.4  The 


When  one  summoned  as  trustee  disclosed 
that  he  had  given  to  the  principal  debtor  a 
note  not  negotiable,  and  that  since  the  service 
of  the  trustee  process  upon  him  a  third  person 
had  informed  him  that  the  note  was  his  prop- 
erty and  the  payee  had  acied  as  his  agent 
in  taking  it,  but  that  no  evidence  was  ex- 
hibited to  him  that  the  note  belonged  to  such 
third  person,  he  was  charged  as  trustee,  and 
having  paid  the  amount  to  the  creditor  in  the 
trustee  suit,  this  was  held  a  good  defense  to 
an  action  on  the  note.  Wenworth  v.  Wey- 
mouth, II  Me.  446. 

1.  Notice  Must  Be  Given  by  Assignee.  —  St. 
Mary  Bank  v.  Morton,  12  Rob.  (La  )  409;  Peck 
v.  Walton,  25  Vt.  33;  Webster  v.  Moranville, 
30  Vt.  701;  Hutchins  v.  Watts,  35  Vt.  362; 
Farmers',  etc..  Bank  v.  Drury,  35  Vt.  469;  Bar- 
ron v.  Porter.  44  Vt.  587;  Thayer  v.  Lyman,  35 
Vt.  646;  Downer  v.  Marsh,  28  Vt.  558;  Ward 
v.  Morrison,  25  Vt.  593;  Newell  v.  Adams,  1 
D.  Chip.  (Vt.)  346,  12  Am.  Dec.  690.  See,  how- 
ever, Anniston  Nat.  Bank  v.  School  Committee, 
118  N.  Car.  383;  and  also  Crayton  v.  Clark,  11 
Ala.  787,  wherein  Collier,  C.  J.,  said,  in  re- 
gard to  notice  of  the  assignment  of  a  note: 
"  We  cannot  think  it  is  necessary  for  the  in- 
dorsee, or  an  agent  deputed  by  him,  to  give 
the  notice,  but  it  is  quite  sufficient  if  the 
maker  is  informed  of  the  transfer  by  one  who 
has  knowledge  of  the  fact  and  speaks  under- 
standing^." 

In  Holt  v.  Babcock,  63  Vt.  634,  notice  of  the 
assignment  of  a  debt,  given  by  the  assignee  to 
the  wife  of  the  debtor  and  by  her  communi- 
cated to  the  debtor,  was  held  sufficient  to  pro- 
tect the  assignment  as  against  trustee  process. 
In  this  case  the  court  said:  "  It  was  notice  to 
him  [the  debtor],  originating  from  and  by  the 
procurement  of  the  claimant  [the  assignee], 
within  the  decision  of  Barron  v.  Porter,  44  Vt. 
587." 

Ratification  of  Agent's  Act.  — And  notice  given 
by  one  acting  in  behalf  of  the  assignee,  as  a 
son  for  his  father,  where  the  assumed  agency 
was  afterwards  adopted  and  the  act  ratified 
by  the  assignee  before  the  service  of  the 
trustee  process,  was  held  sufficient.  Brickett 
v.  Nichols,  30  Vt.  743. 

Proof  of  Authority  of  Agent.  —  In  any  case,  if 
notice  is  given  by  a  person  other  than  the 
assignee,  his  authority  must  be  shown.  Farm- 
ers', etc.,  Bank  v.  Drury,  35  Vt.  469;  Peck  v. 
Walton,  25  Vt.  33;  Webster  v.  Moranville,  30 
Vt.  701. 

2.  To  Whom  Given  —  Notice  to  Surety  on  Bond 
Insufficient.  —  Where  an  indemnifying  bond 
had  been  assigned,  it  was  held  that  notice 


thereof  given  to  the  surety  on  the  bond  only, 
he  being  insolvent,  was  not  sufficient  to  pro- 
tect the  assignment  against  attachment  by 
trustee  process  in  a  suit  against  the  obligee. 
Downer  v.  Topliff,  19  Vt.  399. 

Notice  to  One  of  Several  Joint  Makers  of  Note. 
—  A  joint  and  several  promissory  note  was 
assigned  for  a  valuable  consideration  before 
it  was  due,  and  notice  thereof  was  given  by 
the  assignee  to  one  of  the  two  makers  before 
the  service  of  a  trustee  process  against  the 
payee.  It  was  held  that  the  note  was  pro- 
tected to  the  assignee  as  against  the  attach- 
ment. Ayott  v.  Smith,  40  Vt.  532,  94  Am. 
Dec.  429. 

The  same  ruling  has  been  made  in  the  case 
of  notice  to  an  accommodation  indorser  of  a 
note.    Hunt  v.  Miles,  42  Vt.  533. 

And  notice  to  the  principal  alone  of  the 
assignment  of  a  promissory  note  having  sure- 
ties has  been  held  sufficient  to  protect  it  from 
trustee  process  for  the  debt  of  the  assignor. 
Seward  v.  Garlin.  33  Vt.  583. 

Notice  to  Administrator.  —  The  assignee  of  a 
claim  against  an  intestate's  estate  gave  a  writ- 
ten notice  of  the  assignment  to  the  widow  and 
heirs  of  the  deceased  and  to  the  person  who 
was  afterwatds  appointed  administrator.  It 
was  held  that  the  notice,  being  in  the  hands  of 
the  administrator  at  the  time  of  his  appoint- 
ment, took  effect  from  that  time,  and  that  he 
was  not  chargeable  as  trustee  of  the  assignor 
upon  a  suit  commenced  after  such  appoint- 
ment.   Brown  v.  Millington,  25  Vt.  242. 

3.  Seethe  title  Agency,  vol.  1,  p.  1144^^. 

4.  Notice  to  Agent  of  Debtor.  —  Corbett  v. 
Fitchburg  R.  Co..  no  Mass.  204;  Anniston 
Nat.  Bank  v.  School  Committee,  118  N.Car.  383. 

Notice  of  the  Assignment  of  a  Town  Order,  gi  ven 
either  to  the  selectmen  or  to  the  town  treasurer, 
is  sufficient  to  prevent  the  attachment  of  it  by 
trustee  process  for  the  debt  of  the  assignor. 
Thayer  v.  Lyman,  35  Vt.  646. 

Notice  to  Overseer  of  Poor.  —  Where  an  order 
was  drawn  on  the  town  treasurer  by  an  over- 
seer of  the  poor,  and  assigned,  notice  by  the 
assignee  to  the  overseer  was  held  not  sufficient. 
Thompson  v.  Dowing,  48  Vt.  646. 

Insurance  Agent.  —  Notice  to  a  local  insur- 
ance agent  or  to  the  insurance  commissioners, 
of  the  assignment  of  a  claim  against  an  insur- 
ance company,  has  been  held  insufficient  to 
make  the  assignment  effectual  against  an  at- 
tachment by  trustee  process.  The  court  said, 
however,  that  it  would  be  otherwise  in  the 
case  of  notice  to  the  general  agent  of  suck 
company.  Weed  Sewing  Mach.  Co.  v.  Bou- 
telle,  56  Vt.  570,  48  Am.  Rep.  821. 
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notice  to  the  agent  must  be  given  with  the  intention  that  it  shall  be  com- 
municated by  him  to  his  principal.1 

c.  Acceptance  by  or  Assent  of  Assignee  to  Assignment.  —  Unless 
the  assignee  has  accepted  or  assented  to  the  assignment,  the  property  which 
it  is  attempted  to  assign  still  remains  the  property  of  the  assignor  and  may 
be  reached  by  garnishment  at  the  suit  of  his  creditors.* 

d.  Recording  Assignment  of  Earnings  or  Wages.  —  In  some  states 
it  is  provided  by  statute  that  no  assignment  of  future  earnings  or  wages  shall 
be  valid  against  a  trustee  process  unless  before  the  service  of  such  process 
upon  the  alleged  trustee  the  assignment  has  been  recorded  in  the  office  of  the 
clerk  of  the  city  or  town  where  the  assignor  resides  or  is  commorant  at  the 
time  of  such  record  or  at  the  time  when  the  wages  were  earned.3 


1.  Purpose  of  Communication  to  Principal  Essen- 
tial.—  Corbett  v.  Fitchburg  R.  Co.,  no  Mass. 
20+. 

2.  Acceptance  of  Assignment  by  Assignee  Essen- 
tial—  Alabama'.  —  Bakers.  Moody,  I  Ala.  315. 

Georgia. — Jones  v.  Dougherty,  10  Ga.  289; 
Cox  v.  Reeves,  78  Ga.  543;  Howard  College 
v.  Pace,  15  Ga.  486;  Mayer  v.  Chattahoochee 
Nat.  Bank,  51  Ga.  325;  Burke  v.  Steel,  40  Ga. 
217. 

Illinois.  —  People  v.  Johnson,  14  111.  342. 
Iowa.  —  Witter  v.  Little,  66  Iowa  431. 
Kansas. — Center  v.  McQuesten,  18  Kan. 
476. 

Maryland. — Wilson  v.  Carson,  12  Md.  54; 
Nicholson  v.  Crook,  56  Md.  55. 

Massachusetts.  —  Brown  v.  Foster,  4  Cush. 
(Mass.)  214;  Ward  v.  Lamson,  6  Pick.  (Mass.) 
358. 

Mississippi.  —  Hart  v.  Forbes,  60  Miss.  745. 

Missouri.  —  Briggs  v.  Block,  18  Mo.  281; 
Ridge  v.  Olmstead,  73  Mo.  578;  Nicholson  v. 
Walker,  25  Mo.  App.  368. 

New  York.  —  Kelly  v.  Roberts,  40  N.  Y.  432. 

Texas.  — Scheuber  v.  Simmons,  2  Tex.  Civ. 
App.  672. 

Illustrations.  —  After  a  loss  by  fire  the 
assured  assigned  the  policy  to  A  to  secure  a 
debt,  and  had  the  assignment  recorded,  but 
before  A  was  notified  and  signified  his  assent 
the  insurance  company  was  garnished  in  a  suit 
against  the  assured.  It  was  held  that  the  gar- 
nishment took  precedence  of  the  assignment. 
Hart  v.  Forbes,  60  Miss.  745. 

On  a  purchase  of  property  under  an  agree- 
ment to  pay  all  the  purchase  price  to  creditors 
of  the  seller,  where  they  have  not  consented  to 
a  substitution  of  debtors  the  debt  remains  due 
to  the  seller  and  is  subject  to  garnishment. 
Keithley  v.  Pitman,  40  Mo.  App.  596. 

Assignment  for  Benefit  of  Creditors.  —  And 
where  property  is  assigned  by  a  debtor  to  a 
trustee  for  the  benefit  of  creditors,  it  has  been 
held  that  the  property  may  be  reached  by  cred- 
itors of  such  assignor  by  trustee  process  served 
upon  the  assignee,  as  against  creditors  who 
have  not  assented  to  the  assignment.  Cope- 
land  v.  Weld,  8  Me.  411;  Everett  v.  Walcott, 
15  Pick.  (Mass.)  94;  Ward  v.  Lamson,  6  Pick. 
(Mass.)  358;  Brewers.  Pitkin,  n  Pick.  (Mass.) 
298;  Viall  v.  Bliss,  9  Pick.  (Mass.)  13;  Brad- 
ford v.  Tappan,  11  Pick.  (Mass.)  76;  Wales  v. 
Alden,  22  Pick.  (Mass.)  245;  Leeds  v.  Say- 
ward,  6  N.  H.  83. 

In  many  jurisdictions,  however,  the  assent 
of  the  creditors  to  an  assignment  by  their 
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debtor  for  the  benefit  of  creditors  will  be  pre- 
sumed where  the  assignment  contains  no  pro- 
visions prejudicial  to  such  creditors'  rights, 
and  in  such  jurisdictions  it  is  not  necessary  to 
show  an  assent  on  the  part  of  such  creditors  in 
order  to  sustain  the  assignment.  See  the  title 
Assignments  for  the  Benefit  of  Creditors, 
vol.  3,  p.  62  et  seq. 

Assent  of  Debtor.  —  The  assent  of  the  debtor 
to  the  assignment  is  not,  however,  essential  to 
its  completion.  Scheuber  v.  Simmons,  2  Tex. 
Civ.  App.  672. 

3.  Recording  Assignment  of  Future  Earnings.  — 
Hatheway  v.  Reed,  127  Mass.  136;  Mansard 
v.  Daley,  114  Mass.  408;  Knowlton  v.  Cooley, 
102  Mass.  233;  Thompson  v.  Smith,  57  N.  H. 
306. 

See  Stinson  v.  Caswell,  71  Me.  510,  for  a 
transaction  to  which,  when  in  good  faith, 
the  Maine  statute  requiring  assignments  of 
wages  to  be  recorded  did  not  apply.  In  this 
case  the  court  distinguished  Knowlton  v. Cooley, 
102  Mass.  233,  and  Mansaord  v.  Daley,  114 
Mass.  408. 

What  Constitute  "Earnings."  —  Money  due 
for  board  and  lodging  furnished  to  the  debt- 
or's workmen  is  "  earnings  "  within  the  mean- 
ing of  the  Massachusetts  statute  declaring  an 
unrecorded  assignment  of  future  earnings  in- 
valid against  a  trustee  process.  Jenks  v. 
Dyer,  102  Mass.  235.  See  also  Jason  v.  An- 
tone,  131  Mass.  534. 

So  of  money  due  for  labor  and  materials  fur- 
nished, under  an  entire  contract  for  building  a 
house.    Somers  v.  Keliher,  115  Mass.  165. 

It  is  otherwise,  however,  of  rents  payable 
under  an  ordinary  contract  of  lease  which  re- 
quired no  personal  services  on  the  part  of  the 
lessor.  Kendall  v.  Kingsley,  120  Mass.  94. 
See  also  Augor  v.  Couture,  68  Me.  428. 

Statute  Not  Applicable  Where  Work  Completed 
and  Wages  Fully  Earned.  —  Wright  v.  Smith,  74 
Me.  495. 

But  in  Pullen  v.  Monk,  82  Me.  412,  dis- 
tinguishing Wright  v.  Smith,  74  Me  495,  supra, 
it  was  held  that  the  statute  did  apply  to  wages 
due  and  payable  at  the  time  of  the  assign- 
ment, when  the  employee  continued  in  the 
services  of  his  employer  under  a  continuing 
engagement. 

Necessary  Recitals  in  Assignment.  —  See 
Murphy  v.  Murphy,  121  Mass.  167;  Lewis  v. 
Lougee,  63  N.  H.  287. 

Description  of  Assignor.  —  See  Outmet  v. 
Sirois,  124  Mass.  162;  O'Connor  v.  Cavan,  126 
Mass.  117. 
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5.  Duty  of  Garnishee  to  Disclose  Assignment.  —  A  garnishee  who  has  notice 
before  answer  that  the  defendant  in  the  action  had  assigned  the  debt  to  another 
before  the  process  of  garnishment  was  served  must  disclose  in  his  answer  the 
fact  that  such  assignment  had  been  made,  and  if  he  fails  to  do  so  a  judgment 
charging  him  as  garnishee  will  be  no  defense  to  an  action  against  him  by  the 
assignee  of  the  debt.1 

Notice  of  Assignment  After  Answer.  —  And  where  he  does  not  receive  such  notice 
until  after  he  has  answered  he  should  at  once  bring  the  matter  to  the  attention 
of  the  court  by  supplemental  answer.3 

Notice  of  Assignment  After  Judgment  Charging  Garnishee.  —  And  it  has  been  held  that 
if  he  receives  notice  of  the  assignment  after  a  judgment  is  rendered  against 
him,  charging  him  as  garnishee,  but  before  he  has  paid  such  judgment,  it  is  his 
duty  to  take  steps  to  prevent  its  collection.3 

Erroneous  Judgment  Charging  Garnishee  on  Answer  Disclosing  Assignment.  —  It  has  been 
held  that  when  the  garnishee  discloses  the  assignment  in  his  answer,  a  judg- 
ment charging  him  as  garnishee  thereon,  though  erroneous,  will  be  a  defense 
to  an  action  against  him  by  the  equitable  assignee  of  the  debt.4 

6.  Proof  of  and  Contesting  Assignment.  —  In  some  jurisdictions  the  liability 
of  the  garnishee  is  determined  solely  by  his  answer,  which  is  held  conclusive, 
and  therefore  he  must  be  discharged  when  he  discloses  that  the  debt  garnished 
has  been  assigned  prior  to  the  service  of  the  writ.  In  other  jurisdictions  the 
plaintiff  in  garnishment  may  contest  the  truth  of  the  answer,  and  where  the 
validity  of  the  assignment  disclosed  in  the  answer  is  contested  the  garnishee 
may  protect  himself  by  requiring  the  assignee  to  appear  to  the  proceeding 


Place  of  Eecord  —  "Commorant."  —  In  Pullen 
v.  Monk,  82  Me.  412,  under  the  Maine  statute 
(Rev.  Stat.  1883.  c.  in,  §  6).  which  requires 
the  assignment  to  be  recorded  in  the  place 
where  the  assignor  is  "  commorant,"  it  was 
held  that  the  word  "  commorant  "  referred  to 
the  place  where  the  assignor  was  temporarily 
residing,  and  that  where  he  lived  in  a  lumber 
camp  in  E.  during  the  week  while  at  work, 
and  on  Sundays  visited  his  legal  residence  in 
M.  where  his  family  lived,  the  assignment 
should  be  recorded  in  E. 

Clerk's  Certificate  Held  Conclusive  as  to  Time  of 
Record.  —  Fuller  v.  Cunningham,  105  Mass. 
442.  See  also  Tracy  v.  Jenks,  15  Pick.  (Mass.) 
465;  Ames  v.  Phelps,  18  Pick.  (Mass.)  314. 

1.  Duty  of  Garnishee  to  Disclose  Assignment  — 
Alabama.  —  Colvin  v.  Rich,  3  Port.  (Ala.)  175; 
Foster  v.  White,  9  Port.  (Ala.)  221;  Crayton  v. 
Clark,  11  Ala.  787;  Johns  v.  Field,  5  Ala.  484; 
Kimbrough  v.  Davis,  34  Ala.  583.  See  also  Mc- 
Clellan  v.  Young,  17  Ala.  498. 

Arkansas.  —  Campbell  v.  Sneed,  9  Ark.  118; 
Cross  v.  Haldeman,  15  Ark.  200. 

Colorado.  —  Kitzinger  v.  Beck,  4  Colo.  App. 
206. 

Florida.  —  Walters  v.  Whitlock,  9  Fla.  86, 
76  Am.  Dec.  607. 

Indiana.  —  Smith  v.  Blatchford,  2  Ind.  184, 
52  Am.  Dec.  504. 

Iowa.  —  Dalhoff  v.  Coffman,  37  Iowa  283; 
Large  v.  Moore,  17  Iowa  258. 

Kentucky.  —  Bibb  v.  Tomberlin,  1  Duv. 
(Ky.)  186;  Stockton  v.  Hall,  Hard.  (Ky.)  168. 

Louisiana,  —  Nugent  v.  Opdyke,  9  Rob. 
(La.)  453. 

Maine.  —  Lock  v.  Johnson,  36  Me.  464; 
Wentworth  v.  Weymouth,  11  Me.  446;  Larra- 
bee  v.  Knight,  69  Me.  320;  Millikenz/.  Loring, 
37  Me.  408;  Bunker  v.  Gilmore,  40  Me.  88. 

Massachusetts.  —  Wardle  v.  Briggs,  131  Mass. 


518;  Wilkinson  v.  Hall,  6  Gray  (Mass.)  568; 
Butler  v.  Mullen,  100  Mass.  453. 

Michigan.  —  Tabor  v.  Van  Vranken,  39  Mich. 
793;  Johnson  v.  Dexter,  38  Mich.  695. 

Minnesota.  —  Black  v.  Brisbin,  3  Minn.  360, 
74  Am.  Dec.  762. 

Nebraska.  —  Coleman  v.  Scott,  27  Neb.  77. 
New  York.  —  Prescott  v.  Hull,  17  Johns.  (N. 
Y.)  284;  Greentreez\  Rosenstock,  61  N.  Y.  583. 
Oregon.  —  Phipps  v.  Rieley,  15  Oregon  494. 
Tennessee.  —  Conner    v.    Allen,    3  Head 
(Tenn.)  418. 

Vermont.  —  Holmes  v.  Clark,  46  Vt.  27; 
Seward  v.  Heflin,  20  Vt.  144;  Marsh  v.  Davis, 
24  Vt.  363;  Parkers.  Wilson,  61  Vt.  116. 

Virginia.  —  Wilson  v.  Davisson,  5  Munf. 
(Va.)  178. 

See  also  Smyth  v.  Ripley,  33  Conn.  310. 
Notice  to  Assignee  of  Garnishment  Proceedings 

—  His  Failure  to  Appear  as  Claimant  —  Effect.  — 

Where  the  statute  authorizes  the  assignee  of 
the  debt  to  appear  as  claimant  in  garnishment 
proceedings,  and  he  fails  to  do  so  after  notice, 
given  to  him  by  the  garnishee,  of  the  institu- 
tion of  such  proceedings,  it  has  been  held  that 
the  failure  of  the  garnishee  to  disclose  the 
assignment  will  not  prevent  the  judgment 
charging  him  as  garnishee  from  being  a  de- 
fense to  a  subsequent  action  by  the  assignee. 
Randall  v.  Way,  111  Mass.  506.  See  also 
Wardle  v.  Briggs,  131  Mass.  518. 

2.  Notice  of  Assignment  Eeceived  After  Answer. 

—  Foster  v.  White,  9  Port.  (Ala.)  221;  Cray- 
ton  v.  Clark,  11  Ala.  787;  Cross  v.  Haldeman, 
15  Ark.  200;  Lewis  v.  Dunlop,  57  Miss.  130; 
Coleman  v.  Scott,  27  Neb.  77. 

3.  Notice  Eeceived  After  Judgment  Charging 
Garnishee.  —  Oldham  v.  Ledbetter,  1  How. 
(Miss  )  43,  26  Am.  Dec.  690. 

4.  Erroneous  Judgment  Charging  Garnishee  on 
Answer  Disclosing  Assignment  —  Effect.  —  Cottle 
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and  show  that  the  assignment  is  genuine,  and  on  the  latter's  failure  to  do  so 
he  will  be  precluded  by  a  judgment  charging  the  garnishee;  or  the  plaintiff 
in  garnishment  may  require  the  assignee  to  come  in  and  sustain  the  validity  of 
his  assignment.1  Again,  the  assignee  is,  under  some  statutes,  entitled  to 
intervene  on  his  own  motion  and  assert  his  claim  as  assignee.'-4 

XVII.  Priorities  and  Lien  of  Garnishment  —  1.  Priorities  —  a.  In  GEN- 
ERAL.—  Since  as  a  general  rule  the  garnishing  creditor  acquires  no  greater 
right  in  the  property  or  credits  in  the  hands  of  the  garnishee  than  that  pos- 
sessed by  the  defendant  at  the  time  of  the  service  of  the  writ  of  garnishment, 
a  prior  valid  sale  or  assignment  or  lien  or  incumbrance  thereon  will  take  pr< 
cedence  over  a  subsequent  garnishment.3  On  the  other  hand,  as  the  garnish- 
ing creditor  succeeds  to  all  the  rights  and  interests  of  the  defendant  at  the 
service  of  the  writ,  the  rights  of  the  garnishing  creditor  are  not  affected  by 
any  alienation  by  the  defendant  or  incumbrance  created  or  arising  subsequently 
to  the  service  of  the  writ.4    After  one  creditor  has  instituted  legal  proceedings 


v.  American  Screw  Co.,  13  R.  I.  627.  See  also 
Seward  v.  Hefiin,  20  Vt.  144. 

1.  Citing  in  Assignee. —  Born  v.  Staaden,  24 
111.  320;  Emery  v.  Davis,  17  Me.  252;  Legro  v. 
Staples,  16  Me.  252;  Hanaford  v.  Hawkins,  18 
R.  I.432;  Taylor  v.  Gillean,  23  Tex.  508;  Igle- 
hart  v.  Moore,  21  Tex.  501;  Spafford  v.  Page, 
15  Vt.  490. 

Burden  of  Proving  Invalidity  of  Assignment  on 
Party  Attacking  Same.  —  Sheldon  v.  Hinton,  6 
111.  App.  216;  Wilhelmi  v.  Haffner,  52  111.  222. 

Garnishee  Bound  by  Litigation  Between  Plain- 
tiff and  Assignee. —  Fisk  v.  Weston,  5  Me.  410; 
Legro  v.  Staples,  16  Me.  252;  Emery  v.  Davis, 
17  Me.  252. 

Waiver  by  Assignee  of  His  Rights.  —  Where  the 
garnishees  in  their  original  answeradmittedan 
indebtedness  which  they  had  heard  had  been 
transferred  to  A,  and  by  amendment  alleged 
positively  that  such  transfer  had  been  made 
prior  to  the  garnishment,  and  A  consented  to 
judgment  in  favor  of  the  attaching  creditor,  it 
was  held  that  the  garnishees  were  without  de- 
fense upon  their  answers.  Pollard  v.  Mobile 
Sav.  Bank.  60  Miss.  946.  See  also  Des  Moines 
Sav.  Bank  v.  Colfax  Hotel  Co.,  88  Iowa  4. 

Time  of  Assignment  —  Burden  of  Proof  —  Action 
Between  Assignee  and  Maker  of  Note  Summoned 
as  Garnishee.  —  In  an  action  on  a  note  by  a 
transferee,  where  the  defendant  pleads  that 
he  has  been  garnished  on  the  note  in  a  suit 
against  the  payee,  the  onus  of  showing  that 
the  note  had  been  transferred  at  the  service  of 
the  garnishment  is  upon  the  plaintiff.  Harvey 
v.  Mason,  20  Ga.  477. 

Assignment  and  Garnishment  of  Same  Date  — 
Intervener.  —  In  Bergman  v.  Sells,  39  Ark.  97, 
it  was  held  that  if,  in  an  interpleader  proceed- 
ing, it  appears  that  process  was  served  on  a 
garnishee  on  the  same  day  that  the  debt  was 
assigned,  and  it  does  not  appear  which  oc- 
curred first,  the  debt  will  be  held  by  the  gar- 
nishment process,  as  the  burden  is  on  the 
assignee  who  has  interpleaded  to  prove  title. 
Compare  Weire  v.  Davenport,  n  Iowa  49,  77 
Am.  Dec.  132. 

Presumption  as  to  Time  of  Assignment  Date.  — 
An  assignment  in  writing  will  be  presumed  to 
have  been  made  on  the  day 
dated.  Weire  v.  Davenport, 
Am.  Dec.  132. 

Presumption  as  to  Time  of  Assignment  of 
Negotiable  Note.  —  When  the  assignee  as  inter- 


of  which  it  is 
11  Iowa  49,  77 


vener  comes  into  court  and  asserts  his  prop- 
erty in  a  note  in  regard  to  which  the  maker 
has  been  summoned  as  garnishee,  at  the  suit 
of  creditors  of  the  payee,  and  presents  the  note 
to  the  court,  the  presumption  of  law  is  that 
the  note  came  into  his  hands  before  maturity, 
and  it  is  incumbent  upon  the  plaintiffs  to  show 
thai  it  did  not  pass  into  the  hands  of  the  inter- 
vener before  its  maturity,  but  that  it  was  in 
fact  the  property  of  the  principal  defendant  at 
the  time  of  the  service  of  the  garnishment. 
Bassett  v.  Garthwaite,  22  Tex.  230,  73  Am. 
Dec.  257;  Garthwaite  v.  Hart,  24  Tex.  314. 
See  also  Kauffman  v.  Jacobs,  49  Iowa  432. 

Presumption  as  to  Continuance  of  Assignee's  In- 
terest.—  Where  the  assignee  has  proved  that 
(he  debt  due  from  the  trustee  has  been 
assigned  to  him  before  the  service  of  the 
trustee  process,  his  title  to  it  will  be  consid- 
ered as  continuing  to  exist,  until  proof  is  ad- 
duced from  which  it  can  be  inferred  that  such 
title  has  been  impaired  or  destroyed.  Porter 
v.  Bullard,  26  Me.  448. 

2.  Admitting  Assignee  as  Adverse  Claimant.  — 
Morrell  v.  Rogers,  I  Me.  328;  GifTord  v.  Rock- 
ett,  121  Mass.  431.  See  also  infra,  this  title, 
Adverse  Claimants. 

3.  Prior  Assignment  Takes  Precedence  of  Gar- 
nishment.—  Glass  v.  Doane,  15  111.  App.  66; 
Shaver  Wagon,  etc.,  Co.  v.  Halsted,  78  Iowa 
,730;  Sandige  v.  Graves,  1  Patt.  &  H.  (Va.) 

101. 

For  a  full  discussion  of  the  priority  between 
a  garnishment  and  an  assignment  by  the  de- 
fendant, see  supra,  this  title.  Assignments  by 
Defendant. 

Prior  Liens —  Mortgages.  —  Holt  v.  Babcock, 
63  Vt.  634. 

Lien  of  Pledgee. —  Cooley  v.  Minnesota 
Transfer  R.  Co.,  53  Minn.  327,  39  Am.  St. 
Rep.  609. 

For  a  full  discussion  of  the  priority  between 
garnishments  and  prior  liens,  see  supra,  this 
title,  Property  Subject  to  Garnishment — Prop- 
erty, Goods,  and  Effects  —  Property  Held  under 
Pledge,  Mortgage,  or  Other  Lien. 

4.  Lien  of  Subcontractor. —  In  Dorestan  v. 
Krieg,  66  Wis.  604,  it  was  held  that  a  garnish- 
ment of  the  owner  of  a  building  as  a  debtor  of 
the  principal  contractor  before  notice  by  the 
subcontractor  that  he  claimed  a  lien  (Rev. 
Stat.  Wis.,  §  3315)  would  take  precedence  of 
such  lien.    See  also  Nesbitt  v.  Dickover,  22  III. 
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to  subject  property  in  the  hands  of  a  third  person  to  the  payment  of  his 
debtor's  indebtedness,  another  creditor  cannot,  by  serving  a  writ  of  garnish- 
ment upon  such  third  person,  acquire  rights  superior  to  the  first  creditor;1 
and  on  the  other  hand,  after  one  creditor  has  summoned  as  garnishee  a  person 
indebted  to  or  having  possession  of  property  of  his  debtors,  another  creditor 
cannot,  by  other  legal  proceedings,  acquire  rights  superior  to  the  former.2 

b.  As  Between  Garnishing  Creditors  —  (i)  In  General. —  In  some 
jurisdictions  the  statutes  show  a  tendency  to  allow  no  priority  between  gar- 
nishing creditors,  but  instead  all  garnishing  creditors,  irrespective  of  the  dates 
of  the  issuance  or  service  of  their  respective  writs,  are  allowed  to  share  pro 
rata  in  the  property  or  effects  in  the  hands  of  the  garnishee.3  In  most  juris- 
dictions, however,  the  rule  is  that  the  prior  garnishing  creditor  is  entitled  to 
have  the  property  or  effects  in  the  hands  of  the  garnishee  applied  to  the  satis- 
faction of  his  claim  to  the  exclusion  of  subsequent  garnishing  creditors,4  and 
in  case  such  property  or  effects  are  more  than  sufficient  to  satisfy  the  claim  of 
the  first  garnishing  creditor  the  subsequent  garnishing  creditors  share  therein 
in  their  respective  orders.8 

Successive  Garnishments  —  Eule  Giving  Priority  in  Order  of  Service  of  Writs.  —  In  those 
jurisdictions  in  which  priority  is  given  between  two  or  more  successive  gar- 
nishments, the  rule  governing  the  order  of  their  priority  is  that  they  take 
precedence  neither  in  the  order  in  which  the  writs  are  issued  or  delivered  to 
the  officer  for  service6  nor  in  that  in  which  the  judgments  are  obtained  in  the 
several  proceedings,7  but  in  the  order  in  which  the  writs  are  served  upon  the 


App.  140;  McCullom  v.  Richardson,  2  Handy 
(Ohio)  274. 

1.  Scott  v.  Windham,  73  Miss.  76. 

2.  Citizens'  Bank  v.  Farwell.  27  U.  S.  App. 
268;  Cook  v.  Dillon,  9  Iowa  407,  74  Am.  Dec. 
354- 

Subsequent  Execution.  —  Reed  v.  Fletcher,  24 
Neb  435;  Northfield  Knife  Co.  v.  Shapleigh, 
24  Neb.  635,  8  Am.  Si.  Rep.  224. 

Subsequent  Direct  Attachments.  —  Piatt  v. 
Brown,  16  Pick.  (Mass.)  553;  Parker  v.  Kins- 
man, 8  Mass.  486;  Burlingame  v.  Bell,  16 
Mass.  318;  Swett  v.  Brown,  5  Pick.  (Mass.) 
178;  Barton  v.  Spencer,  3  Okla.  270;  Focke  v. 
Blum,  82  Tex.  436;  Erskine  v.  Staley,  12  Leigh 
(Va.)4i7. 

Attachment  of  Mortgaged  Chattels.  —  By  the 
service  of  garnishment  upon  a  mortgagee  in 
possession  of  chattel  property  the  garnishing 
creditor  acquires  a  right  to  the  surplus  in  the 
mortgaged  property  above  the  amount  of  the 
mortgage,  which  cannot  be  divested  by  subse- 
quent attachment  proceedings  against  the 
property  as  provided  in  chapter  117  of  the  Acts 
of  the  Twenty-first  General  Assembly  of  Iowa. 
Buck-Reiner  Co.  v.  Beatty,  82  Iowa  353. 

3.  Garnishing  Creditors  Share  Pro  Rata.  — 
Stahl  v.  Webster,  n  111.  511;  Reeve  v.  Smith, 
113  111.  47;  Smith  v.  Clinton  Bridge  Co.,  13  111. 
App.  572;  Bigelow  v.  Andress,  31  111.  322; 
Bird  v.  Taylor,  43  Vt.  584.  See  also  Willis  v. 
Parsons,  13  Ga.  335;  Gillilan  v.  Nixon,  26  111. 
50;  Imperial  F.  Ins.  Co.  v.  Gunning,  81  111. 
236;  Montana  Nat.  Bank  v.  Merchants'  Nat. 
Bank,  19  Mont.  586,  61  Am.  St.  Rep.  532; 
Chicago  First  Nat.  Bank  v.  Reinitz,  (N.  Y. 
City  Ct.  Gen.  T.)  16  Civ.  Pro.  (N.  Y.)  307. 

4.  Priority  Exists  Between  Successive  Garnish- 
ments-— United  States.  —  McCobb  v.  Tyler,  2 
Cranch  (C.  C.)  199;  Beaston  v.  Farmers'  Bank, 
12  Pet.  (U.  S.)  102,  affirming  7  Gill  &  J.  (Md.) 
421,  28  Am.  Dec.  226;  The  Olivia  A.  Carrigan, 
7  Fed.  Rep.  507. 


Alabama.  —  Warren  v.   Matthews,   96  Ala. 
183;  Guilford  v.  Reeves,  103  Ala.  301. 
Georgia.  —  Gilmer  v.  Warren,  17  Ga.  426. 
Louisiana.  —  Gomila   v.  Milliken,    41  La. 
Ann.  116. 

Massachusetts.  —  Stevens  v.  Perry,  113  Mass. 
380;  Mechanics'  Sav.  Bank  v.  Waite,  150 
Mass.  234;  Mortland  v.  Little,  137  Mass.  339. 

Missouri.  —  Gordons  v.  Maupin,  10  Mo.  352, 
47  Am.  Dec.  118. 

Nebraska.  —  State  v.  Duncan,  37  Neb.  631. 
Wisconsin.  —  Prentiss  v.  Danaher,  20  Wis. 
311 ;  Johann  v.  Rufener,  32  Wis.  195. 

Prior  Garnishment  in  Foreign  State. — In  Garity 
v.  Gigie,  130  Mass.  184,  it  was  held  (hat  a 
prior  writ  of  garnishment  in  another  state 
would  take  precedence  of  a  subsequent  writ  in 
Massachusetts.  See  also  Boyd  v.  Royal  Ins. 
Co.,  in  N.  Car.  372. 

Determining  Question  of  Priority.  —  In  State  v. 
Duncan,  37  Neb.  631,  it  was  held  that  under 
Code  Civ.  Pro.  Neb.,  §  946,  where  the  same 
persons  are  made  garnishees  in  several  cases 
the  justice  issuing  the  order  first  served  may, 
upon  motion  of  any  of  the  plaintiffs,  determine 
the  amounts  and  priorities  of  the  several  at- 
tachments, and  he  has  authority  to  do  this  as 
well  when  the  validity  of  some  of  the  garnish- 
ments is  disputed  as  when  their  validity  is 
unquestioned.  A  determination  of  priorities 
so  had  constitutes  an  adjudication  which  can- 
not be  collaterallv  attacked. 

5.  Rule  of  Priority  Extended  Among  Subsequent 
Garnishments.  —  Mechanics'  Sav.  Bank  v. 
Waite,  150  Mass.  234. 

6.  Priority  Not  Determined  by  Date  of  Delivery 
of  Writs  to  Officer.  —  McCobb  v.  Tyler,  2 
Cranch  (C.  C.)  199.  Contra,  Callahan  v.  Hal- 
lowell,  2  Bay  (S.  Car.)  8. 

7.  Priorities  Not  Determined  by  Date  of  Recov- 
ery of  Judgment.  —  Harrell  v.  Mexico  Cattle 
Co.,  73  Tex.  612.  Compare  Hall  v.  Daniel,  62 
Ga.  620. 
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garnishee.1 

Successive  Writs  Served  by  Same  Officer.  —  And  this  rule  has  been  applied  where 
several  writs  were  in  the  hands  of  the  same  officer.2 

Simultaneous  Garnishments. — Where  several  writs  of  garnishment  are  served 
simultaneously,  all  of  the  several  garnishing  creditors  share  equally  in  the 
property  or  effects  in  the  hands  of  the  garnishee.3 

Writs  Served  at  Different  Times  on  Same  Day.  —  The  rule  that  the  law  does  not 
regard  fractions  of  a  day  has  been  applied  in  determining  the  priority  of  writs 
served  on  the  same  day,  and  it  has  been  held  that  the  services  in  such  a  case 
are  to  be  treated  as  simultaneous.4  The  contrary  has  also  been  held,  how- 
ever, and  the  priority  of  several  writs  served  on  the  same  day  has  been  deter- 
mined by  the  respective  hours  of  the  day  at  which  they  were  served.5 

(2)  Intervention  by  Junior  Garnishing  Creditor.  —  When  the  junior  gar- 
nishing creditor  has  reason  to  believe  that  the  garnishment  by  the  senior 
garnishing  creditor  is  based  on  a  fictitious  claim  and  was  instituted  by  con- 
nivance with  the  defendant,  a  question  as  to  the  remedy  of  the  junior  garnish- 
ing creditor  arises.  It  has  been  held  that  in  such  a  case  the  senior  garnishing 
creditor  cannot,  in  the  absence  of  a  statute,  be  compelled  to  come  into  the 
junior  proceedings  and  assert  the  bona  fides  of  his  claim,6  nor  can  the  junior 
garnishing  creditor  intervene  in  the  senior  proceeding  and  contest  the  bona 
fides  of  the  senior  garnishing  creditor's  claim  ;  7  though  in  some  jurisdictions 
the  junior  garnisher  has  been  allowed  to  intervene  in  the  absence  of  statute,8 
and  again  this  right  has  been  held  to  be  conferred  on  him  by  general  statutory 
provisions.9 

(3)  Protection  of  Garnishee  —  (a)  Payment  to  Garnishing  Creditor.  —  The  satisfac- 
tion by  the  garnishee  of  the  judgment  recovered  against  him  by  the  garnishing 
creditor  entitled  to  priority  will  of  course  relieve  him  pro  tanto  from  liability 
to  subsequent  garnishing  creditors.10 

Payment  Must  Be  under  Valid  Judgment.  —  The  rights,  however,  of  the  several 
successive  garnishing  creditors,  as  between  themselves,  by  order  of  their  suc- 
cessive processes,  constitute  matter  of  strict  law,  and  unless  the  creditor  in  the 
prior  process  protects  his  right  against  the  garnishee  by  obtaining  a  final  judg- 
ment that  may  be  enforced  in  the  manner  provided  by  the  statute,  his  process 
will  fail  to  defeat  the  rights  of  the  creditors  in  the  subsequent  processes;  and 
so  if  the  garnishee  volunteers  to  favor  a  creditor  in  a  prior  process,  when  sev- 


1.  Priority  Given  to  Garnishments  According  to 
Date  of  Service  of  Writ —  United  States.  —  Mc- 
Cobb  v.  Tyler,  2  Cranch  (C.  C.)  199. 

Georgia.  — Willis  v.  Parsons,  13  Ga.  335. 

Maryland.  —  Ohio  Brass  Co.  v.  Clark,  86 
Md.  344;  Buschman  v.  Hanna,  72  Md.  I. 

Mississippi.  —  Boone  v.  Mcintosh,  62  Miss. 
744- 

Missouri.  —  Gordons  v.  Maupin,  10  Mo. 
352,  47  Am.  Dec.  118;  Pritchard  v.  Toole,  53 
Mo.  356. 

New  Hampshire.  —  Eastman  v.  Newman,  59 
N.  H.  581. 

Texas.  —  Harrell  v.  Mexico  Cattle  Co.,  73 
Tex.  612. 

2.  Successive  Writs  Served  by  Same  Officer.  — 
McCobb  v.  Tyler,  2  Cranch  (C.  C.)  199;  Boone 
v.  Mcintosh,  62  Miss,  744. 

3.  Simultaneous  Garnishments  Share  Equally.  — 
Guilford  v.  Reeves,  103  Ala.  301;  Rockwood 
v.  Varnum,  17  Pick.  (Mass.)  289;  Davis  v. 
Davis,  2  Cush.  (Mass.)  nr. 

4.  Garnishments  Served  on  Same  Day  Treated  as 
Simultaneous.  —  Baldwin's  Appeal,  86  Pa.  St. 
483.  See  generally  the  title  De  Minimis  Non 
Curat  Lkx,  vol.  8,  p.  828. 


5.  Priority  Determined  by  Actual  Hour  of  Serv- 
ice. —  Gomila  v.  Milliken,  41  La.  Ann.  116; 
Garity  v.  Gigie,  130  Mass.  184;  Alley  v.  Myers, 
2  Tenn.  Ch.  208. 

6.  Cross  v.  Brown,  19  R.  I.  220. 

7.  Intervention  by  Junior  Garnishing  Creditor. 
—  Cross's  Petition,  17  R.  I.  568;  Fayetteville 
Bank  v.  Spurling,  7  Jones  L.  (52  N.  Car.)  39S; 
Abernathy  v.  Whitehead,  69  Mo.  28;  Ward  v. 
Howard,  12  Ohio  St.  158.  See  also  Whipple 
v.  Cass,  8  Iowa  126. 

8.  Junior  Garnishing  Creditor  Allowed  to  Inter- 
vene. —  Smith  v.  Gettinger,  3  Ga.  140;  Pike  v. 
Pike,  24  N.  H.  384;  Blaisdell  v.  Ladd,  14  K. 
H.  129;  Buckman  v.  Buckman,  4  N.  H.  319; 
Webster  v.  Harper,  7  N.  H.  594;  Jacobs  v. 
Hogan,  85  N.  Y.  243;  Globe  Milling  Co. 
v.  Boynton,  87  Wis.  619.  See  also  Hale  -■. 
Chandler.  3  Mich.  531. 

9.  Right  Conferred  by  Statute.  —  M'Cluny  v. 
Jackson,  6  Gratt.  (Va.)  96;  Harding  v.  Hard- 
ing, 25  Vt.  487. 

10.  Payment  to  Prior  Garnishing  Creditor  as  De- 
fense Against  Subsequent  Garnishing  Creditor.  — 
Garity  v.  Gigie,  130  Mass.  184;  Johann  v. 
Rufener,  32  Wis.  195. 

1  Volume  XIV. 


Priorities  and  Lien  of  Garnishment.  GARNISHMENT. 


Priorities. 


eral  subsequent  processes  are  pending  against  him,  by  paying  to  him  the  funds 
or  delivering  to  him  the  property  in  his  hands  without  such  final  judgment 
having  been  obtained,  he  does  it  at  the  hazard  of  being  compelled  to  answer 
upon  judgments  that  the  creditors  in  the  subsequent  processes  may  eventually 
obtain.1 

Payment  to  Subsequent  Garnishing  Creditor.  —  Payment  by  the  garnishee  to  a  subse- 
quent garnishing  creditor  will  not  relieve  him  from  liability  to  a  prior  garnish- 
ing creditor.* 

(b)  Staying  Proceedings  in  Subsequent  Garnishment  Proceedings.  —  Since  as  a  general 
rule  the  fact  that  a  garnishee  has  been  charged  in  subsequent  garnishment 
proceedings  cannot  be  made  available  by  him  as  a  defense  in  the  prior  garnish- 
ment proceedings,  the  very  important  question  arises  as  to  the  remedy  of  the 
garnishee  in  case  there  are  several  garnishment  proceedings  pending  against 
him.  It  seems  to  be  the  universal  rule  that  his  proper  and  only  remedy  is,  in 
the  later  proceedings,  to  bring  to  the  attention  of  the  court  the  fact  that  he 
has  been  summoned  as  garnishee  in  a  prior  proceeding,  and  to  ask  for  a 
stay  until  the  determination  of  the  prior  proceeding,  which  should  be 
granted.3 

Pendency  of  Prior  Garnishment  Not  Ground  for  Discharging  Garnishee. — The  fact  that 

prior  garnishment  proceedings  are  pending  against  the  garnishee  is  not  ground 
for  discharging  the  garnishee  in  the  subsequent  proceedings,  as  he  may  not 
eventually  be  charged  in  the  prior  proceedings  to  the  full  extent  of  his 
indebtedness  to  the  defendant,  or  in  fact  may  not  be  charged  at  all  therein.4 


1.  Payment  by  Garnishee  Must  Be  under  Valid 
Judgment. —  Palmer  v.  Palmer,  14  R.  I.  265; 
Wilder  v.  Weatherhead,  32  Vt.  765;  Brandon 
Iron  Co.  v.  Gleason,  24  Vt.  228;  Hall  v.  Wal- 
bridge,  2  Aik.  (Vt.)  215;  Murray  v.  Eldridge, 
2  Vt.  388. 

If  the  defendant  directs  the  garnishee  to  pay 
the  money  in  his  hands  to  the  first  garnishing 
creditor,  and  he  agrees  to  do  so,  a  payment  in 
pursuance  thereof  withouta  judgment  against 
him  as  garnishee  will  relieve  him  from  liability 
to  another  creditor  who  institutes  garnishment 
proceedings  after  such  agreement,  but  before 
the  money  is  paid  over.  Rudd  v.  Paine,  2 
Cranch  (C.  C.)  9. 

A  junior  garnishing  creditor  cannot  take  ad- 
vantage of  mere  irregularities  in  the  senior 
garnishment  proceedings,  though  constituting 
valid  grounds  of  objection  on  the  part  of  the 
defendant.  Ward  v.  Howard,  12  Ohio  St.  158. 
But  he  can  take  advantage  of  defects  which 
go  to  the  jurisdiction  of  the  court.  Globe 
Milling  Co.  v.  Boynton,  87  Wis.  619. 

2.  Payment  to  Subsequent  Garnishing  Creditor. 
—  fohann  v.  Rufener,  32  Wis.  195;  Farmers 
Bank  v.  Beaston,  7  Gill  &  J.  (Md.)  421,  28 
Am.  Dec.  226. 

3.  Staying  Proceedings  in  Subsequent  Garnish- 
ment—  Alabama.  —  Warren  v.  Matthews,  96 
Ala.  183. 

Illinois.  —  Finch  v.  Alexander  County  Nat. 
Bank,  65  111.  App.  337;  Brickey  v.  Davis,  9 
111.  App.  362. 

Louisiana.  —  Carrol  v.  M'Donogh,  10  Mart. 
(La.)  609;  Woodruff  v.  French,  6  La.  Ann.  62. 

Maine.  — Cutter  v.  Perkins,  47  Me.  565. 

Massachusetts. — Norcross  v.  Milford,  150 
Mass.  237. 

Missouri.  —  Royer  v.  Fleming,  58  Mo.  438. 
Rhode  Island.  —  Cross  v.  Brown,  io  R.  I.  220. 
Wisconsin.  — Schuerman  v.  Foster,  82  Wis. 
322;  Prentiss  v.  Danaher,  20  Wis.  311 ;  Dana- 


her  v.  Prentiss,  22  Wis.  311 ;  Johann  v. 
Rufener,  32  Wis.  195. 

Wyoming.  —  McCord-Brady  Co.  v.  Mills, 
(Wyo.  1899)  56  Pac.  Rep.  1003. 

See  also  Guilford  v.  Reeves,  103  Ala.  301; 
Williams  v.  Housel,  2  Iowa  154;  Work  v. 
Brown,  38  Neb.  498;  Boyd  v.  Royal  Ins.  Co., 
in  N.  Car.  372;  Ash  v.  Akin,  2  Tex.  Civ. 
App.  83;  Dittenhoefer  v.  Cceur  d'Alene  Cloth- 
ing Co.,  4  Wash.  519;  Graham  v.  Chappell,  24 
Wis.  38;  Graham  v.  O'Neil,  24  Wis.  34. 

Interference  by  Plaintiff  for  Protection  of  Gar- 
nishee Not  Allowed.  —  Arthur  v.  Batte,  42  Tex. 
159- 

Funds  in  Hands  of  Garnishee  Sufficient  to  Satisfy 
all  Judgments  Recoverable.  —  In  Warren  v. 
Matthews,  96  Ala.  183,  it  was  held  that  when 
money  in  the  hands  of  the  clerk  of  the  court 
has  been  attached,  and  other  attachments  have 
been  fastened  upon  the  same  fund,  if  all  the 
claims  can  be  certainly  satisfied  out  of  the 
fund,  judgment  should  go  against  the  clerk  as 
garnishee,  other  considerations  aside,  without 
waiting  for  the  final  determination  of  the  other 
suits;  but  if  the  other  attachments,  if  success- 
fully prosecuted,  would  absorb  the  whole  of 
the  fund,  the  case  should  stand  over  until  such 
other  suits  are  determined. 

Charging  Garnishee  Subject  to  Judgment  in 
Prior  Proceedings.  —  Bullard  v.  Hicks,  17  Vt. 
198. 

Where  Property  Exempt  as  to  Prior  Garnish- 
ment, Garnishee  May  Be  Charged  in  Later  Pro- 
ceedings. —  Dunlap  v.  Hooper,  67  Ga.  721. 

Consolidation  of  Several  Garnishment  Proceed- 
ings.—  Imperial  F.  Ins.  Co.  r.  Gunning,  81 
111.  236. 

4.  Pendency  of  Prior  Proceeding  Not  Ground 
for  Discharging  Garnishee. —  Brickey  v.  Davis, 
9  III.  App.  362;  Cutter  v.  Perkins,  47  Me.  557; 
Finch  v.  Alexander  County  Nat.  Bank,  65  111. 
App.  337- 
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Lien  of  Garnishment. 


Relief  from  Several  Judgments.  —  When  the  garnishee  fails  to  set  up  in  the  sub- 
sequent garnishment  proceeding  the  pendency  of  the  prior  garnishment  pro- 
ceeding, and  on  that  account  is  charged  in  both  proceedings  for  the  same 
indebtedness,  thereby  imposing  upon  him  a  double  liability,  it  seems  that 
there  is  no  way  in  which  he  can  obtain  relief.  1 

2.  Lien  of  Garnishment  —  General  Rule.  —  The  broad  rule  is  laid  down  in  many 
cases  that  by  the  service  of  a  writ  of  garnishment  upon  the  garnishee  the  gar- 
nishing creditor  does  not  acquire  any  lien  upon  the  property  or  effects  in  the 
hands  of  the  garnishee,  but  merely  acquires  the  right  to  have  a  personal  judg- 
ment against  the  garnishee,  which  the  latter,  in  case  he  is  charged  on  account 
of  his  possession  of  specific  chattels,  may  at  his  option  satisfy  by  turning  over 
such  chattels.2 

Chattels  Capable  of  Manual  Delivery.  —  It  is  held  in  some  jurisdictions  that  when 
the  garnishee  has  in  his  possession  chattels  belonging  to  the  defendant  capable 
of  manual  delivery  the  garnishing  creditor  acquires  an  inchoate  equitable  lien 
or  right  upon  such  chattels  which  a  court  of  equity  will  protect.3 

Indebtedness  Owing  from  Garnishee.  —  When  the  garnishee  is  indebted  to  the 
defendant  the  garnishing  creditor  cannot  be  said  to  acquire  a  specific  lien  on 
the  indebtedness.4 


1.  Relief  from  Several  Judgments.  —  Danaher 
v.  Prentiss,  22  Wis.  311;  Houston  v.  Wolcott, 
7  Iowa  173;  Burlington,  etc.,  R.  Co.  v.  Hall, 
37  Iowa  620.  See  also  Yarborough  v.  Thomp- 
son, 3  Smed.  &  M.  (Miss.)  291,  41  Am.  Dec. 
626;  Everdell  v.  Sheboygan,  etc.,  R.  Co.,  41 
Wis.  395. 

2.  Creates  No  Lien  —  United  States.  —  Maish 
v.  Bird,  48  Fed.  Rep.  607. 

California.  — Johnson  v.  Gorham,  6  Cal. 
195,  65  Am.  Dec.  501. 

Illinois.  —  Bigelow  v.  Andress,  31  111.  322; 
Gregg  v.  Savage,  51  111.  App.  281,  affirmed  150 
111.  161. 

lotva.  —  Citizens'  State  Bank  v.  Council 
Bluffs  Fuel  Co.,  89  Iowa  618;  Booth  v.  Gish, 
75  Iowa  451;  Mooar  v.  Walker,  46  Iowa  167; 
White  v.  Griggs,  54  Iowa  651;  Silverman  v. 
Kuhn,  53  Iowa  452;  McConnell  v.  Denham,  72 
Iowa  494;  Buck-Reiner  Co.  v.  Beatty,  82  Iowa 
353;  Clark  v.  Raymond,  84  Iowa  251. 

Missouri.  —  McGarry  v.  Lewis  Coal  Co.,  93 
Mo.  240,  3  Am.  St.  Rep.  522. 

Compare  Smith  v.  Clinton  Bridge  Co.,  13 
111.  App.  572;  Nolte  v.  Von  Gassy,  15  111.  App. 
230. 

In  many  cases  it  is  said  that  the  service  of 
the  garnishment  creates  a  lien  on  the  property 
or  effects  or  money  in  the  bands  of  the  gar- 
nishee, in  the  sense  that  the  garnishee  cannot, 
by  the  delivery  of  the  property  or  payment  to 
the  defendant  or  to  a  third  person  claiming 
through  the  defendant  by  assignment  after 
the  service  of  the  garnishment,  escape  liability 
to  the  garnishing  creditor. 

United  Slates.  —  Wallace  v.  M'Connell,  13 
Pet.  (U.  S.)  136;  Brashear  v.  West,  7  Pet. 
(U.  S.)  608;  Stiles  v.  Davis,  1  Black  (U.  S.) 
101;  Hacker  v.  Stevens,  4  McLean  (U.  S.) 
535- 

Alabama.  —  White  v.  Simpson,  107  Ala.  386; 
Tillinghast  v.  Johnson,  5  Ala.  514. 

Arkansas.  —  Martin  v.  Foreman,  18  Ark. 
249-  . 

Michigan.  —  Bethel  v.  Chipman,  57  Mich. 
379-  . 

Mississippi.  —  Bryan  v.  Lashley,  13  Smed. 
&  M.  (Miss.)  284. 


North  Carolina.  —  Tindell  v.  Wall,  Busb.  L. 
(44  N.  Car.)  3. 

Ver?nont.  —  Cahoon  v.  Morgan,  38  Vt.  234; 
Wilder  v.  Weatherhead,  32  Vt.  765. 

3.  Lien  on  Chattels  in  Possession  of  Garnishee 
—  Kansas.  —  Board  of  Education  v.  Scoville, 
13  Kan.  17;  R.  T.  Davis  Mill  Co.  v.  Bangs,  6 
Kan.  App.  38. 

Maryland.  —  Buschman-j.  Hanna,  72  Md.  1. 
Massachusetts. — Allen  v.  Hall,  5  Met. 
(Mass.)  263;  Burlingame  v.  Bell,  16  Mass.  318, 
Nebraska.  —  Reed  v.  Fletcher,  24  Neb.  435; 
Northfield  Knife  Co.  v.  Shapleigh,  24  Neb.  635. 
8  Am.  St.  Rep.  224;  State  v.  Duncan,  37  Neb. 
631. 

Oklahoma.  —  Barton  v.  Spencer,  3  Okla.  270. 
Oregon.  —  Carter  v.  Koshland,    13  Oregon 
615. 

Tennessee.  —  Alley  v.  Myers,  2  Tenn.  Ch. 
208. 

Texas.  —  Focke  v.  Blum,  82  Tex.  436,  citing 
8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  1201, 
1202;  Ash  v.  Akin,  2  Tex.  Civ.  App.  83;  Bell 
v.  Stewart,  18  Tex.  Civ.  App.  64;  Harrell  v. 
Mexico  Cattle  Co.,  73  Tex.  612. 

Virginia.  —  Erskine  v.  Staley,  12  Leigh  (Va.) 
417. 

Wisconsin.  —  Maxwell  v.  New  Richmond 
Bank,  101  Wis.  286. 

See  also  Boyd  v.  Royal  Ins.  Co.,  in  N.  Car. 
372;  Beaumont  v.  Eason,  12  Heisk.  (Tenn.) 
417;  Blaisdell  v.  Ladd,  14  N.  H.  129. 
Compare  Noyes  v.  Brown,  75  Tex.  458. 
Waiver  of  Lien  —  Money  Judgment.  —  In  Max- 
well v.  New  Richmond  Bank,  101  Wis.  286,  it 
was  held  that  while  the  plaintiff  in  garnish- 
ment acquires  a  lien  on  the  chattels  in  the 
hands  of  the  garnishee  which  would  entitle 
him  to  follow  them  into  the  hands  of  a  third 
person,  still  such  plaintiff  waives  his  lien  upon 
the  chattels  by  taking  a  money  judgment 
against  the  garnishee  for  the  value  of  the  chat- 
tels in  his  hands. 

4.  Indebtedness  Owing  from  Garnishee.  —  Mc- 
Elwee  v.  Wilce,  80  111.  App.  338;  Noyes?'. 
Brown,  75  Tex.  458. 

In  Ohio  Brass  Co.  v.  Clark,  86  Md.  344,  it 
was  held  that  a  garnishing  creditor  had  no 
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upon  Other  Proceedings. 


Lien  on  Property  of  Garnishee.  —  As  regards  the  property  of  the  garnishee,  the 
service  of  the  writ  of  garnishment  upon  him  does  not  create  any  lien  upon  his 
property,1  though  it  has  been  held  that  the  garnishing  creditor  does  acquire  a 
right  to  the  satisfaction  of  his  judgment  from  the  property  of  the  garnishee, 
which  in  case  of  the  insolvency  of  the  garnishee  will  be  protected  in  equity.* 

XVIII.  Effect  of  Garnishment  upon  Other  Proceedings  Against  Gar- 
nishee—  1.  In  General.  —  Where  an  action  is  pending  or  is  brought  against 
the  garnishee  by  the  defendant  to  recover  the  indebtedness  or  property  with 
respect  to  which  he  has  been  summoned  as  garnishee,  it  is  evident  that  if  such 
action  were  allowed  to  proceed  to  judgment  and  execution  the  garnishee  might 
be  subjected  to  double  liability.3 

2.  Upon  Subsequent  Action  by  Defendant  —  a.  Ground  for  Abatement.  — 
In  some  jurisdictions,  when,  after  a  debtor  has  been  summoned  as  garnishee  at 
the  suit  of  a  creditor  of  his  creditor,  the  latter  brings  an  action  against  him  to 
recover  the  indebtedness  or  property  with  respect  to  which  he  was  summoned 
as  garnishee,  he  may  plead  the  pendency  of  the  garnishment  proceedings  in 
abatement  of  such  action.4 

b.  Ground  for  Continuance.  —  In  other  jurisdictions  it  is  held,  how- 
ever, that  the  fact  that  the  defendant  has  been  sued  as  the  garnishee  of  the 
plaintiff  is  no  cause  for  abatement,5  but  is  only  ground  for  a  continuance  or  a 
suspension  of  proceedings  as  to  the  subsequent  suit  while  the  garnishment 
proceedings  are  pending.6 

claim  to  moneys  paid  out  by  the  garnishee 
after  the  service  of  the  writ  of  garnishment  to 
a  third  person  in  payment  of  the  indebtedness 
owing  from  him  to  the  defendant.  See  also 
Hulley  v.  Chedic,  22  Nev.  127,  58  Am.  St.  Rep. 
729;  North  Star  Boot,  etc.,  Co.  v.  Ladd,  32 
Minn.  381. 

1.  No  Lien  on  Property  of  Garnishee.  —  Hulley 
v.  Chedic,  22  Nev.  127,  58  Am.  St.  Rep.  729; 
Irwin  v.  McKechnie,  58  Minn.  145,  49  Am.  St. 
Rep.  495. 

2.  Mjntana  Nat.  Bank  v.  Merchants  Nat. 
Bank,  19  Mont.  586,  61  Am.  St.  Rep.  532. 

3.  Action  to  Recover  Excess.  —  The  pendency 
of  garnishment  proceedings  will  not,  of  course, 
have  any  effect  upon  an  action  by  the  defend- 
ant against  the  garnishee  to  recover  the  excess 
of  the  indebtedness  on  the  part  of  the  gar- 
nishee over  the  amount  of  the  plaintiff's 
claim.    Clark  v.  Marbourg,  33  Kan.  471. 

Action  to  Recover  Exempt  Property.  —  And  it 
has  also  been  held  that  the  pendency  of  such 
proceedings  would  be  no  defense  to  an  action 
against  the  garnishee  to  recover  exempt  prop- 
erty in  the  hands  of  the  latter.  Missouri  Pac. 
R.  Co.  v.  Sharitt,  43  Kan.  375,  19  Am.  St. 
Rep.  143. 

4.  Ground  for  Abatement.  —  Brook  v.  Smith, 
1  Salk.  280;  Clise  v.  Freeborne,  27  Iowa  280; 
Brown  v.  Somerville,  8  Md.  444;  Grosslight  v. 
Crisup,  58  Mich.  531;  Embree  v.  Hanna,  5 
Johns.  (N.  Y.)  101;  Coates  v.  Roberts,  4  Rawle 
(Pa.)  100;  Irvine  v.  Lumbermen's  Bank,  2  W. 
&  S.  (Pa.)  190.  See  also  Cheongwo  v.  Jones, 
3  Wash.  (U.  S.)  359;  Wallace  v.  M'Connell,  13 
Pet.  (U.  S.)  136;  Mattingly  v.  Boyd,  20  How. 
(U.  S.)  128;  Ladd  v.  Jacobs,  64  Me.  347;  Burt 
v.  Reilly,  82  Mich.  251;  Wear  v.  Mitchell,  23 
Mich.  382;  Harvey  v.  Great  Northern  R.  Co., 
50  Minn.  405;  Blair  v.  Hilgedick,  45  Minn. 
23;  Haselton  v.  Monroe,  18  N.  H.  598;  Mars 
v.  Virginia  Home  Ins.  Co.,  17  S.  Car.  514. 

5.  Not  Ground  for  Abatement.  —  Crawford  v. 
Slade,  9  Ala.  887,  44  Am.  Dec.  463;  Smith  v. 


Blatchford,  2  Ind.  184,  52  Am.  Dec.  504;  Wil- 
son v.  Murphy,  45  Mo.  409;  Drew  v.  Towle, 
27  N.  H.  412,  59  Am.  Dec.  380;  Wadleigh  v. 
Pillsbury,  14  N.  H.  373;  Morton  v.  Webb,  7 
Vt.  123. 

6.  Ground  for  Continuance  —  United  States.  — 
Lynch  v.  Hartford  F.  Ins.  Co.,  17  Fed.  Rep. 
627. 

Alabama. — Crawford  v.  Slade,  9  Ala.  887, 
44  Am.  Dec.  463,  explaining  Crawford  v.  Clute, 
7  Ala.  157,  41  Am.  Dec.  92. 

California.  —  Glugermovich  v.  Zicovich,  113 
Cal.  64. 

Idaho.  — Van  Ness  v.  McLeod,  2  Idaho  1147. 
Kansas.  —  McDonald  v.  Carney,  8  Kan.  20. 
Louisiana.  — Carrol  v.  M'Donough,  10  Mart. 
(La.)  609. 

Massachusetts. —  Winthrop  v.  Carlton,  8 
Mass.  456. 

New  Hampshire.  —  Wadleigh  v.  Pillsbury, 
14  N.  H.  373,  disapproving  Burnham  v.  Fol- 
som,  5  N.  H.  568. 

Pennsylvania.  — Tunstall  v.  Winton,  (C.  PI.) 
3  Lack.  Leg.  N.  (Pa.)  206;  Brown  v.  Scott,  51 
Pa.  St.  357- 

Dissolution  of  Garnishment  —  Appeal  Without 
Supersedeas  Bond.  —  The  pendency  of  an  appeal 
by  the  plaintiff  from  a  decree  dissolving  a 
garnishment  without  a  supersedeas  bond  being 
given  does  not  require  another  court,  in  which 
the  defendant  is  suing  the  garnishee,  to  stay 
proceedings  against  him  for  his  protection 
against  double  satisfaction.  Payment  of  the 
judgment  will  protect  the  garnishee  from  fur- 
ther liability,  though  the  order  or  decree 
dissolving  the  garnishment  be  afterward  re- 
versed. Montgomery  Gas  Light  Co.  v.  Mer- 
rick, 61  Ala.  534. 

Conclusiveness  of  Judgment  in  Subsequent 
Action. —  Where  an  action  by  trustee  process  is 
commenced  prior  to  one  by  the  principal  de- 
fendant against  the  trustee,  a  judgment  in 
the  latter  action  in  favor  of  the  trustee  is  not 
conclusive  upon  the  plaintiff  in  the  former 
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c.  As  STAY  OF  EXECUTION.  —  Or,  if  the  action  by  the  defendant  is  prose- 
cuted to  judgment,  the  judgment  should  be  rendered  with  a  stay  of  execution, 
which  can  be  subsequently  removed  or  rendered  perpetual  in  whole  or  in  part, 
as  the  determination  of  the  garnishment  proceeding  shall  require.1 

d.  As  Bar  to  Subsequent  Action.  —  In  no  jurisdiction,  however,  can 
the  pendency  of  garnishment  proceedings  be  pleaded  in  bar  of  an  action  by 
the  defendant  against  the  garnishee,  as  the  garnishment  proceeding  might 
terminate  without  the  garnishee  being  charged  for  the  amount  of  his  indebted- 
ness to  the  defendant,  and  in  such  an  event  a  judgment  sustaining  the  pend- 
ency of  the  garnishment  proceeding  as  a  bar  to  the  action  by  the  defendant 
would  preclude  the  latter  from  a  subsequent  recovery  against  the  garnishee.2 

e.  Garnishment  Pending  in  Foreign  Jurisdiction. —  The  pendency 
of  a  garnishment  process  in  another  state,  whereby  the  debt  for  which  an 
action  is  subsequently  brought  in  a  domestic  court  has  been  attached  at  the 
suit  of  another  plaintiff  against  the  plaintiff  in  the  second  suit,  is  not  generally 
pleadable  in  strict  abatement  of  the  latter,3  though  there  are  decisions  to  the 
contrary.4     The  pendency  of  such  proceeding,  however,  may  be  a  good 


upon  the  question  of  the  trustee's  discharge. 
Webster  v.  Adams,  58  Me.  317. 

1,  As  a  Stay  of  Execution  —  Alabama.  —  Mont- 
gomery Gas  Light  Co.  v.  Merrick,  61  Ala.  534; 
Crawford  v.  Slade,  9  Ala.  887,  44  Am.  Dec. 
463. 

California.  —  Pierson  v.  McCahill,  21  Cal. 
122;  McFadden  v.  O'Donnell,  18  Cal.  160; 
McKeon  v.  McDermott,  22  Cal.  667,  83  Am. 
Dec.  86. 

'  Georgia.  —  Shealy  v.  Toole,  50  Ga.  210. 

Indiana.  —  Smith  v.  Rlatchford,  2  Ind.  184, 
52  Am.  Dec.  504. 

Massachusetts.  —  Meriam  v.  Rundlett,  13 
Pick.  (Mass.)  511;  Creed  v.  Creed,  161  Mass. 
107. 

Mississippi. — Yazoo,  etc.,  R.  Co.  v.  Fulton, 
71  Miss.  385,  explaining  Kellogg  v.  Freeman, 
50  Miss.  127. 

Missouri.  —  Howland  v.  Chicago,  etc.,  R. 
Co.,  134  Mo.  474. 

Pennsylvania.  —  Hepburn  v.  Mans,  31  Leg. 
Int.  (Pa.)  356;  Pretz  v.  Northampton  Bank,  1 
T.  &  H.  Pr.  (Pa.)  953;  Hicks  v.  Brinksworth, 
1  W.  N.  C.  (Pa.)  go;  Selfridge  v.  Dickinson,  I 
W.  N.  C.  (Pa.)  158;  Bank  v.  Cummings,  I  W. 
N.  C.  (Pa.)  313;  Hughes  v.  Cummings,  I  W. 
N.  C.  (Pa.)  345;  Tunis  v.  Baker,  3  W.  N.  C. 
(Pa.)  368. 

Vermont. — Morton  v.  Webb,  7  Vt.  123; 
Hicks  v.  Gleason,  20  Vt.  139;  Jones  v.  Wood, 
30  Vt.  268;  Spicer  v.  Spicer,  23  Vt.  678. 

Injunction  in  Favor  of  Garnishee  Against  His 
Creditor's  Execution  and  Judgment  until  Final 
Disposition  of  Suit  Against  Such  Creditor  by 
Attaching  Plaintiff.  —  Preston  v.  Harris,  24 
Miss.  247. 

2.  As  a  Bar  to  Action  by  Defendant  —  England. 
—  Nathan  v.  Giles,  5  Taunt.  558,  I  E.  C.  L. 
188. 

United  Slates.  —  Bridges  v.  Sheldon,  7  Fed. 
Rep.  17. 

Alabama. — Crawford  v.  Clute,  7  Ala.  157, 
41  Am.  Dec.  92. 

California.  —  McKeon  v.  McDermott,  22  Cal. 
667,  83  Am.  Dec.  86;  Pierson  v.  McCahill,  2t 
Cal.  123;  Glugermovich  v.  Zicovich,  113  Cal. 
64.  See  also  McKeon  v.  McDermott,  22  Cal. 
667,  83  Am.  Dec.  86. 

Georgia.  — Shealy  v.  Toole,  56  Ga.  210. 


Iowa.  —  Clise  v.  Freeborne,  27  Iowa  280. 
Maine.  —  Ladd  v.  Jacobs,  64  Me.  347. 
Maryland.  —  Brown   v.  Somerville,  8  Md. 
444. 

Michigan.  —  Near  v.  Mitchell,  23  Mich.  382; 
Grosslight  v.  Crisup,  58  Mich.  531. 

Mississippi.  — Yazoo,  etc.,  R.  Co.  v.  Fulton, 
71  Miss.  385. 

New  Mexico,  —  Herlow  v.  Orman,  3  N. 
Mex.  291. 

Pennsylvania.  —  Irvine  v.  Lumbermen's 
Bank,  2  W.  &  S.  (Pa.)  190;  Brown  v.  Scott,  51 
Pa.  St.  357;  Datz  v.  Chambers,  3  Pa.  Dist. 
353- 

Texas.  —  McRee  v.  Brown,  45  Tex.  508. 
Vermo?tt. — Jones   v.   Wood,   30    Vt.  271; 
Hicks  v.  Gleason,  20  Vt.  139;  Spicer  v.  Spicer, 
23  Vt.  678;  Jones  v.  Wood,  30  Vt.  268. 

Compare  Haselton  v.  Monroe,  18  N.  H.  598. 
Custom  of  London,  —  In  Nathan  v.  Giles,  5 
Taunt.  558,  1  E.  C.  L.  188,  it  was  held  that 
the  pendency  of  a  foreign  attachment  under 
the  custom  of  London  was  not  a  bar  to  an 
action  by  the  defendant. 

Where  Mortgagor  Garnished  in  Suit  Against 
Mortgagee,  Judgment  Against  Former  for  Sum 
Greater  than  Instalments  Due  Held  Valid  Plea  in 
Bar  of  Mortgagee's  Complaint  to  Foreclose.  — 
Greenman  v.  Fox,  54  Ind.  267. 

3.  Garnishment  Pending  in  Foreign  Jurisdiction 
Not  Pleadable  in  Abatement.  —  Lynch  v.  Hart- 
ford F.  Ins.  Co.,  17  Fed.  Rep.  627;  Cole  v. 
Flitcraft,  47  Md.  312;  Howland  v.  Chicago, 
etc.,  R.  Co.,  134  Mo.  474;  Datz  v.  Chambers, 
3  Pa.  Dist.  353.  See  also  New  England  Screw 
Co.  v.  Bliven,  3  Blatchf.  (U.  S.)  240;  Ferguson 
v.  Kansas  Citv  Bank,  25  Kan.  333;  Lewis  v. 
Higgins,  52  Md.  614.  Compare  Mattingly  v. 
Boyd,  20  How.  (U.  S.)  129;  Wallace  v.  M'Con- 
nell,  13  Pet.  (U.  S.)  136. 

4.  Contrary  Doctrine.  —  Harvey  v.  Great 
Northern  R.  Co.,  50  Minn.  405;  Embree  v. 
Hanna,  5  Johns.  (N.  Y.)  101;  Douglass  v. 
Phenix  Ins.  Co.,  138  N.  Y.  209,  34  Am.  St. 
Rep.  448;  O'Neil  v.  Nagle,  14  Daly  (N.  Y.) 
492;  Wheeler  v.  Raymond,  8  Cow.  (N.  Y.)  315; 
Sargent  v.  Sargent  Granite  Co.,  (C.  PI.  Gen. 
T.)  6  Misc.  (N.  Y.)  384;  Baltimore,  etc.,  R.  Co. 
v.  May,  25  Ohio  St.  347;  Neufeldtr  v.  German 
American  Ins.  Co.,  6  Wash.  336,  36  Am.  St. 

S73  Volume  XIV. 


Effect  of  Garnishment 


GARNISHMENT. 


upon  Other  Proceedings. 


ground  for  granting  a  continuance  or  stay  of  proceedings,1  and  in  moulding  its 
judgment  in  such  subsequent  action  the  court  should  give  full  effect  to  what- 
ever judgment  might  be  rendered  in  the  previous  garnishment  proceeding.8 

/.  Want  of  Jurisdiction  in  Garnishment  Proceedings.  —  In  order, 
however,  that  the  pendency  of  a  prior  garnishment  proceeding  may  be  pleaded 
in  abatement  or  that  it  may  entitle  the  garnishee  to  a  stay  of  proceedings  in 
the  subsequent  action,  it  must  appear  that  the  court  had  jurisdiction  of  the 
defendant  and  of  the  subject-matter.3 

3.  Upon  Prior  Action  by  Defendant.  —  In  those  jurisdictions  where  it  is  held 
that  the  pendency  of  an  action  by  the  defendant  against  his  debtor  does  not 
prevent  creditors  of  the  defendant  from  reaching  the  indebtedness  of  the 
debtor  by  garnishment,4  it  is  also  held,  in  pursuance  of  the  rule  that  a  subse- 
quent action  cannot  be  pleaded  in  abatement  of  a  prior  action,5  that  the  sub- 
sequent garnishment  proceedings  cannot  be  pleaded  in  abatement  of  such  prior 
action  by  the  defendant.6  In  such  an  event,  however,  the  court  in  which  the 
prior  action  is  pending  should,  at  the  instance  of  the  garnishee,  either  order  a 
stay  of  proceedings  therein,7  or,  if  it  permits  the  action  to  proceed,  should 
enter  judgment  with  a  stay  of  execution  until  the  determination  of  the  gar- 
nishment proceedings;  8  and  where  an  indebtedness  upon  which  judgment  has 
been  recovered  by  the  defendant  is  attached,  execution  on  the  judgment  should 
be  stayed.9 


Rep.  166.  See  also  German  Bank  v.  American 
F.  Ins.  Co..  83  Iowa  4gi,  32  Am.  St.  Rep.  316; 
American  Bank  v.  Rollins,  gg  Mass.  313; 
Donovan  v.  Hunt,  (Supm.  Ct.  Gen.  T.)  7  Abb. 
Pr.  (N.  Y.)  2g;  Lowry  v.  Hall,  2  W.  &  S.  (Pa.) 
I2g,  37  Am.  Dec.  4g5  Cotnpare  Gould  v.  Chi- 
cago, etc.,  R.  Co.,  (Supm.  Ct.  Gen.  T.)  40  N. 
Y.  St.  Rep.  g2i. 

1.  Stay  of  Proceedings.  —  Harvey  v.  Great 
Northern  R.  Co.,  50  Minn.  405;  Chatzel  v. 
Bolton,  3  McCord  L.  (S.  Car.)  33;  Mars  v.  Vir- 
ginia Home  Ins.  Co.,  17  S.  Car.  S14. 

2.  Datz  v.  Chambers,  3  Pa.  Dist.  353. 

3.  Want  of  Jurisdiction.  —  Missouri  Pac.  R. 
Co.  v.  Sharitt,  43  Kan.  375,  ig  Am.  St.  Rep. 
143;  Douglass  v.  Phenix  Ins.  Co.,  138  N.  Y. 
2og,  34  Am.  St..  Rep.  448;  Neufelder  v.  Ger- 
man American  Ins.  Co.,  6  Wash.  336,  36  Am. 
St.  Rep.  166. 

4.  See  supra,  this  title.  Property  Subject  to 
Garnishment —  Credits — Indebtedness  upon  Which. 
Actions  Are  Pending. 

5.  See  the  title  Abatement  in  Pleading,  i 
Encyc.  of  Pl.  and  Pr.  i. 

6.  Prior  Action  Not  Abated  by  Subsequent  Gar- 
nishment. —  Knight  v.  Griffey,  57  111.  App. 
583,  approved  161  111.  85;  Wood  v.  Lake,  13 
Wis.  84.  Cotnpare  Grosslight  v.  Crisup,  58 
Mich.  531;  Burt  v.  Reilly,  82  Mich.  251. 

Effect  upon  Prior  Suit  in  Equity.  —  The  pend- 
ency of  a  trustee  process  attaching  the  funds 
of  a  plaintiff  in  equity  in  the  hands  of  the  de- 
fendant will  not  prevent  the  acceptance  of  the 
report  of  a  master  to  whom  the  case  had  been 
referred,  although  it  may  delay  the  entry  of  a 
final  decree.  Rennell  v.  Kimball,  5  Allen 
(Mass.)  356. 

Injunction  Against  Enforcement  of  Judgment.  — 
The  garnishee  cannot  enjoin  the  collection  of 
a  judgment  rendered  against  him  in  a  prior 
action  instituted  by  the  defendant,  on  account 
of  the  fact  thai  he  has  been  summoned  as  gar- 
nishee in  a  subsequent  action.  Blair  v.  Hil- 
gedick,  45  Minn.  23. 

7.  Stay  of  Proceedings.  —  Knight  v.  Griffey,  57 


111.  App.  583,  approved  161  111.  85;  McDonald 
v.  Carney,  8  Kan.  20;  Blair  v.  Hilgedick,  45 
Minn.  23;  Preston  v.  Harris,  24  Miss.  247; 
Smith  v.  Carroll,  17  R.  I.  125;  Trombly  v. 
Clark,  13  Vt.  118. 

8.  Entry  of  Judgment  with  Stay  of  Execution.  — 
St.  Louis,  etc.,  R.  Co.  Richter,  48  Ark.  34g; 
Creed  v.  Creed,  161  Mass.  107;  Marden  v. 
Wheelock,  1  Mont.  4g. 

Part  of  Debt.  —  When  a  defendant  pleads  and 
proves  that  he  has  been  subjected  to  garnish- 
ment for  part  of  the  debt  sued  on,  the  judg- 
ment against  him  should  award  execution 
only  for  the  excess  above  the  amount  of  the 
garnished  debt.  St.  Louis,  etc.,  R.  Co.  v. 
Richter,  48  Ark.  34g. 

In  Norris  v.  Hall,  18  Me.  332,  after  the  com- 
mencement of  an  action,  the  defendant  was 
summoned  as  trustee  of  the  plaintiff,  and  in 
that  suit  was  adjudged  trustee,  but  neglected 
promptly  to  pay  the  amount  to  the  creditor  in 
the  trustee  process,  and  the  plaintiff  after- 
wards paid  a  part,  and  thereby  reduced  it  be- 
low the  amount  due  from  the  defendant  to  the 
plaintiff.  It  was  held  that  the  plaintiff  might 
recover  the  difference  between  the  amount  due 
to  him  from  the  defendant  and  the  amount 
due  on  the  trustee  judgment,  if  he  would  re- 
lease any  further  claim  upon  the  defendant. 

9.  Staying  Execution  on  Judgment  Attached,  — 
Crawford  v.  Slade,  g  Ala.  887,  44  Am.  Dec. 
463;  Belcher  v.  Grubb,  4  Harr.  (Del.)  461; 
Daly  v.  Derringer,  1  Phila.  (Pa.)  324,  g  Leg. 
Int.  (Pa.)  46;  Herbert  v.  Williams,  8  Leg.  Gaz. 
(Pa.)  107;  Cotton's  Estate,  13  Montg.  Co.  Rep. 
(Pa.)  156;  Ulrich  v.  Hower,  156  Pa.  St. 
414. 

In  Skipper  v.  Foster,  2g  Ala.  330,  65  Am. 
Dec.  405,  it  was  held  that  if  the  defendant  has 
obtained  judgment,  and  a  garnishment  subse- 
quently issues,  execution  on  the  judgment 
will  be  stayed  on  the  giving  by  the  garnishee 
of  sufficient  security  to  protect  the  defendant 
from  loss  if  judgment  is  not  obtained  on  the 
garnishment. 
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Indebtedness  Not  Subject  to  Garnishment  by  Reason  of  Pendency  of  Action.  —  If  the  indebt- 
edness of  the  garnishee  is  not  subject  to  be  reached  by  garnishment  by  reason 
of  the  pendency  of  a  prior  action  by  the  defendant,  the  pendency  of  the  sub 
sequent  garnishment  proceedings  cannot  be  made  available  by  the  garnishee  as 
a  defense  to  such  prior  action.1 

4.  Upon  Actions  by  Third  Persons.  —  As  against  third  persons  who  are  not 
parties  to  the  garnishment  proceedings,  but  who  claim  the  property  or  effects 
in  the  hands  of  the  garnishee,  the  pendency  of  the  garnishment  proceedings 
has  no  effect  upon  their  right  to  bring  an  action  against  the  garnishee  for  the 
recovery  of  such  property  or  effects,3  unless  they  are  made  parties  to  the  gar- 
nishment proceedings,  in  which  case  the  pendency  of  such  proceedings  will 
have  the  same  effect  upon  actions  by  them  as  it  would  have  upon  actions  by 
the  defendant.3 

XIX.  Judgment  Charging  Garnishee  as  a  Defense  —  1.  As  Between 
Defendant  and  Garnishee  —  a.  In  General. — Where  the  court  had  jurisdic- 
tion over  the  defendant,  the  garnishee,  and  the  indebtedness  owing  from  the 
latter,  or  the  property,  credits,  or  effects  in  his  hands,  the  payment  by  the 
garnishee  of  a  judgment  charging  him  as  such4  or  the  delivery  of  the  property 


1.  Indebtedness  Not  Subject  to  Garnishment  by 
Reason  of  Pendency  of  Prior  Action.  —  Wallace 
v.  McConnell,  13  Pet.  (U.  S.)  136;  Hunnewell 
v.  Young-,  18  Me.  262;  Whipple  v.  Robbins,  97 
Mass.  107,  93  Am.  Dec.  64;  McRee  v.  Brown, 
45  Tex.  503. 

2.  Actions  by  Third  Persons  Not  Affected.  — 
Long  v.  Johnson,  74  Ga.  5;  Rutherford  v.  Full- 
erton,  89  Ga.  353;  Smith  v.  Blatchtord,  2  Ind. 
184,  52  Am.  Dec.  504;  Wilson  v.  Murphy,  45 
Mo.  409;  Phipps  v.  Rieley,  15  Oregon  494; 
North  British  Mercantile  Ins.  Co.  v.  Tyler 
First  Nat.  Bank,  3  Tex.  Civ.  App.  293.  See 
also  Dufer  v.  Hayden,  12  Colo.  196;  Harvey 
v.  Great  Northern  R.  Co..  50  Minn.  405. 

In  Ferguson  v.  Kansas  City  Bank,  25  Kan. 
333,  however,  wherein  a  wife  sued  for  a  bank 
deposit  made  by  her  husband  in  her  name, 
and  it  appeared  that  the  bank  had  been  sum- 
moned as  garnishee  at  the  suit  of  creditors  of 
the  husband,  further  proceedings  in  the  action 
by  the  wife  were  stayed  until  the  determina- 
tion of  the  garnishment  proceedings. 

Assignee  Before  Service  of  Garnishment.  —  The 
pendency  of  garnishment  proceedings  in  which 
the  maker  of  a  note  was  summoned  as  gar- 
nishee was  held  to  be  no  defense  to  an  action 
on  the  note  by  an  assignee  whose  assignment 
was  made  before  the  garnishment,  where  the 
garnishee  had  taken  no  steps  towards  making 
such  assignee  a  party  to  the  garnishment  by 
conforming  with  Wagn.  Stat.  Mo.  668,  §§  25, 
26.  See  also  Wilson  v.  Murphy,  45  Mo.  409; 
Smith  v.  Blatchford,  2  Ind.  184,  52  Am.  Dec. 
504- 

Garnishment  Pending  in  Foreign  Jurisdiction.  — 
In  Purcell  z:  St.  Paul  F.  &  M.  Ins.  Co.,  5  N. 
Dak.  100,  it  was  held  that,  in  an  action  by  an 
assignee  of  an  insurance  policy  against  A  in 
one  state,  the  pendency  of  garnishment  pro- 
ceedings against  A  in  another  state  by  credit- 
ors of  the  insured,  was  no  defense  where  it 
appeared  that  at  the  time  such  garnishment 
proceedings  were  instituted  A  knew  that  the 
claim  had  been  assigned  bv  the  insured. 

Assignee  After  Service  of  Garnishment.  —  As 
against  a  person  holding  under  an  assignment 
from  the  defendant,  executed  after  the  institu- 


tion of  the  garnishment  proceeding,  such  pro- 
ceeding is  pleadable  in  defense  of  an  action  by 
such  assignee  to  the  same  extent  that  it  would 
have  been  pleadable  had  the  action  been 
brought  by  the  defendant.  Clise  v.  Free- 
borne,  27  Iowa  280. 

Action  by  Wife  to  Recover  Exempt  Property.  — 
In  Hanselman  v.  Kegel,  60  Mich.  540,  it  was 
held  that  How.  Annot.  Stat.  Mich.  (1882), 
§  8050,  prohibiting  the  maintenance  of  any 
suit  against  the  garnishee  by  the  principal  de- 
fendant for  the  property  in  his  possession 
during  the  pendency  of  the  garnishment  pro- 
ceeding, did  not  prevent  ihe  wife  of  the 
defendant  from  bringing  replevin  for  property 
in  the  hands  of  the  garnishee,  claimed  by  the 
wife  as  exempt. 

3.  Third  Persons  Made  Parties  to  Garnishment 
Proceedings.  —  Evitt  v.  Lowery  Banking  Co., 
96  Ala.  381;  German  Bank  v.  American  F. 
Ins.  Co.,  83  Iowa  491,  32  Am.  St.  Rep.  316. 

4.  Payment  of  Judgment  Discharges  Liability  of 
Garnishee  Pro  Tanto  —  England.  —  Nathan  p. 
Giles,  5  Taunt.  558,  r  E.  C.  L.  188;  Allen  v. 
Dundas,  3  T.  R.  125. 

United  States.  —  The  City  of  New  Bedford, 
20  Fed.  Rep.  61;  Telles  v.  Lynde,  47  Fed.  Rep. 
912. 

Alabama.  —  Gunn  v.  Howell,  35  Ala.  144,  73 
Am.  Dec.  484;  Duncan  v.  Ware,  5  Stew.  &  P. 
(Ala.)  119;  Hilt  v.  Lacey,  3  Ala.  104,  36  Am. 
Dec.  440;  Chandler  v.  Faulkner,  5  Ala.  567; 
Hagadon  v.  Campbell,  24  Ala.  375;  McClure 
v.  Litchfield,  11  Ala.  337;  Ross  v.  Pitts,  39 
Ala.  606. 

Arkansas.  —  Desha  v.  Baker,  3  Ark.  509; 
St.  Louis,  etc.,  R.  Co.  v.  Richter,  48  Ark. 

349- 

California.  —  Skelly  v.  Westminster  School 
Dist.,  103  Cal.  652. 

Connecticut.  —  Palmer  v.  Woodworth,  28 
Conn.  248. 

Illinois.  —  Sandburg  v.  Papineau,  81  111. 
446. 

Indiana.  —  Alberts  v.  Baker,  21  Ind.  App. 
373;  Canaday  v.  Del  rick,  63  Ind.  485;  Terre 
Haute,  etc.,  R.  Co.  v.  Baker,  122  Ind.  433; 
Cornwell  v.  Hungate,  r  Ind.  156. 
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or  credits  in  his  hands  into  court  under  a  valid  order  requiring  him  to  do  so  1 
will,  as  a  general  rule,  release  the  garnishee  from  all  subsequent  liability  to  the 
defendant  to  the  extent  of  the  judgment  paid  or  the  property  or  credits  so 
delivered  up.  And  this  is  true  though  at  the  time  of  payment  the  gar- 
nishee took  from  the  plaintiff  in  the  garnishment  proceedings  a  bond  of 
indemnity.2 

A  Judgment  of  a  Court  of  a  Foreign  Jurisdiction,  whether  of  a  foreign  country  3  or  a 


Iowa.  —  Wigwail  v.  Union  Coal,  etc.,  Co., 
37  Iowa  129;  Stadler  v.  Parmlee,  14  Iowa  175. 

Kentucky.  —  Thomas  v.  Clark  County  Nat. 
Bank,  (Ky.  1898)  45  S.  W  Rep.  73,  citing  8 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  1252. 

Louisiana.  —  Bean  v.  Mississippi  Union 
Bank,  5  Rob.  (La.)  333. 

Maine.  —  Boynton  v.  Fly,  12  Me.  18;  Mat- 
thews v.  Houghton,  11  Me.  377;  Ladd  v. 
Jacobs,  64  Me.  347. 

Maryland.  —  Somerville  v.  Brown,  5  Gill 
(Md.)  399. 

Massachusetts.  —  Barrow  v.  West,  23  Pick. 
(Mass.)  270;  Cady  v.  Clark,  16  Giay  (Mass.) 
73;  Warren  v.  Copelin,  4  Met.  (Mass.)  594; 
Leonard  v.  New  Bedford  Five  Cents  Sav. 
Bank,  116  Mass.  210;  Foster  v.  Jones,  15 
Mass.  185;  Jari'is  v.  Mitchell,  99  Mass.  530. 

Michigan.  —  Bethel  v.  Chipman,  57  Mich. 
379:  Somers  v.  Losey,  48  Mich.  294;  Bethel  v. 
Linn,  63  Mich.  464. 

New  Hampshire.  —  Woods  v.  Milford  F.  C. 
Sav.  Inst.,  58  N.  H.  184;  Drew  v.  Towle,  27 
N.  H.  412,  59  Am.  Dec.  380;  Nelson  v.  San- 
born, 64  N.  H.  310. 

New  York.  —  Embree  v.  Hanna,  5  Johns. 
(N.  Y.)  101. 

Pennsylvania.  — Lehigh  Valley  R.  Co.  v. 
Beatty,  26  W.  N.  C.  (Pa.)  118;  Anderson  v. 
Young,  21  Pa.  St.  443. 

Rhode  Island.  —  Carpenter  v.  Phoenix  Elec- 
tric Light,  etc.,  Co.,  (R.  I.  1899)  43  Atl.  Rep. 
539- 

Tennessee.  —  Daniel  v.  Rawlings,  6  Humph. 
(Tenn.)  403;  Cheairs  v.  Slaten,  3  Humph. 
(Tenn.)  101. 

Texas. — Speak  v.  Kinsey,  17  Tex.  301; 
Whiteselle  v.  Jones,  (Tex.  Civ.  App.  1897)  39 
S.  W.  Rep.  405. 

Vermont.  —  Holmes  v.  Clark,  46  Vt.  22; 
Baylies  v.  Houghton,  15  Vt.  626;  Emerson  v. 
Patridge,  27  Vl.  8,  62  Am.  Dec.  617. 

In  Stadler  v.  Parmlee,  14  Iowa  175,  it  was 
hel  J  that  such  being  the  legal  effect  of  a  judg- 
ment against  a  garnishee,  the  judgment  entry 
in  the  garn:shment  suit  need  not  in  terms  ex- 
press such  satisfaction. 

Judgment  Against  Garnishee  by  Default.  — 
When  the  judgment  was  rendered  against  the 
garnishee  by  default,  he  will  be  equally  pro- 
tected from  subsequent  liability  to  the  defend- 
ant, provided  that  he  would  have  been 
charged  in  the  garnishment  proceedings  if  he 
had  made  full  disclosure.  Randall  v.  Way, 
ill  Mass.  506;  Gildersleeve  v.  Caraway,  19 
Ala.  246. 

Nonresident  Defendant.  —  Payment  by  a  gar- 
nishee, under  a  judgment  against  him,  will 
protect  him  from  any  demand  by  his  nonresi- 
dent creditor.  Bean  v.  Mississippi  Union 
Bank,  5  Rob.  (La.)  333. 

Judgment  Against  One  of  Several  Obligors.  — 
And  so  where  one  only  of  several  obligors  is 


charged  as  garnishee,  the  satisfaction  of  such 
judgment  will  operate  as  a  discharge. pro  tanlo, 
of  his  co-obligor's  liability  to  the  defendant. 
Bostwick  v.  Bryant,  113  Ind.  448;  Noble  v. 
Thompson  Oil  Co.,  69  Pa.  St.  409;  Jones  v.  St. 
Onge,  67  Wis.  520. 

Corporation  Succeeding  to  Firm  liabilities  — 
Judgment  Against  Firm  as  Garnishee.  —  In  Smith 
v.  Taber,  16  Tex.  Civ.  App.  154,  a  corporation 
which  succeeded  a  firm,  and  assumed  its  lia- 
bility, was  permitted  to  plead  in  defense  in  an 
action  against  it  as  the  successor  of  the  firm 
by  a  creditor  of  such  firm,  a  judgment  against 
the  firm  as  garnishee  at  the  suit  of  a  creditor 
of  such  creditor. 

Codefendant  Discharged  on  Ground  of  Infancy.  — 
Where  the  principal  defendant  is  a  firm,  a  ver- 
dict discharging  one  of  the  partners  because 
he  is  an  infant  does  not  release  the  garnishee, 
who  will  be  fully  protected  as  against  the  firm 
by  paying  a  judgment  against  him.  The  in- 
fant could  not  individually  sue  the  garnishee 
for  firm  property.  Bethel  v.  Chipman,  57 
Mich.  379. 

Judgment  Against  Defendant  by  Default  Set 
Aside. —  In  Troyer  v.  Schweizer,  15  Minn.  241, 
the  payment  by  a  garnishee  of  the  judgment 
rendered  against  him  was  held  to  relieve 
him  from  liability  to  the  defendant  though 
the  judgment  against  the  defendant  was  by 
default  and  was  subsequently  set  aside,  and 
the  defrndant  permitted  to  defend,  which  he 
did  successfully. 

Judgment  Discharged  Pro  Tanto  Only.  —  Where 
only  a  part  of  the  indebtedness  on  the  part  of 
the  garnishee  is  condemned  the  defendant  is 
of  course  entitled  to  recover  the  balance  from 
the  garnishee.  Quynn  v.  West,  3  Har.  &  M. 
(Md.)  124;  Noble  v.  Merrill,  48  Me.  140. 

Action  Against  Guardian — Revocation  of 
Guardianship.  —  The  depositary  of  money,  who, 
having  been  charged  as  trustee  therefor  in  a 
suit  against  the  depositor's  guardian,  for  the 
depositor's  board,  has  been  compelled  by 
legal  process  to  pay  the  money  in  satisfaction 
of  a  judgment  rendered  in  that  suit,  is  not  lia- 
ble for  the  same  money  to  the  depositor  after 
the  guardianship  is  revoked.  Woods  v.  Mil- 
ford  F.  C.  Sav.  Inst.,  58  N.  H.  184. 

1.  Payment  or  Delivery  of  Property  into  Court. 
—  Ohio,  etc.,  R.  Co.  v.  Alvey,  43  Ind.  180; 
Rochereau  v.  Guidry,  24  La.  Ann.  294;  Bar- 
ber v.  Howd,  85  Mich.  221;  Turner  v.  Sioux 
City,  etc.,  R.  Co.,  19  Neb.  241;  Wilson  v.  Bur- 
ney,  8  Neb.  39;  Baltimore,  etc.,  R.  Co.  v. 
May,  2?  Ohio  St.  347. 

2.  Bond  of  Indemnity  Taken  by  Garnishee.  — 
Palmer  v.  Woodward,  28  Conn.  24S;  Hawley 
v.  Atherton,  3Q  Conn.  309. 

3.  Judgment  of  Court  of  Foreign  Jurisdiction  — 
Belgium  Court.  —  In  Barrow  v.  West,  23  Pick. 
(Mass.)  270,  a  judgment  of  a  court  of  Antwerp, 
Belgium,  in  foreign  attachment  against  a  resj- 
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sister  state,1  will  be  given  the  same  effect  as  a  judgment  of  a  domestic  court 
so  far  as  it  affects  the  subsequent  liability  of  the  garnishee  to  the  defendant. 

Payment  of  Judgment  in  Subsequent  Garnishment  Proceedings.  —  And  a  payment  by  the 
garnishee  of  the  judgment  rendered  against  him  in  the  garnishment  proceed- 
ings is  a  good  defense  to  an  action  against  him,  though  the  latter  action  was 
commenced  first,2  provided  of  course  that  the  institution  of  such  prior  action 
did  not  prevent  the  indebtedness  of  the  garnishee  from  being  subject  to  the 
subsequent  garnishment  proceedings.3 

b.  Necessity  for  Satisfaction  of  Judgment.  —  The  decisions  upon 
the  question  whether  it  is  necessary  that  the  judgment  charging  the  garnishee 
shall  have  been  satisfied  by  him  in  order  that  it  shall  operate  as  an  absolute- 
bar  to  an  action  by  the  defendant  against  him  are  in  conflict.  In  some  juris- 
dictions the  judgment,  though  unsatisfied,  has  been  held  to  operate  as  a  bar ; 
whereas  in  other  jurisdictions  it  has  been  held  that  the  judgment  must  have 
been  actually  satisfied  in  order  that  it  might  so  operate,  otherwise,  if  an  unsat- 
isfied judgment  against  the  garnishee  would  be  a  bar  to  an  action  against  him 
by  the  defendant,  it  might  happen  that  the  garnishee  would  not  be  compelled 
to  pay  his  debt  at  all,  as  the  judgment  of  the  garnishing  plaintiff  might  never 
be  enforced.* 

dent  of  Massachusetts,  was  held  to  relieve  the 
garnishee  from  subsequent  liability  to  the 
defendant. 

English  Court.  —  In  Holmes  v.  Remsen,  4 
Johns.  Cb.  (N.  Y.)  460,  8  Am.  Dec.  581,  a  pay- 
ment by  a  garnishee,  under  a  judgment  and 
execution  on  a  foreign  attachment  in  London 
of  a  debt  due  by  a  citizen  of  New  York  to  a 
creditor  in  England,  was  held  a  bar  to  an  ac- 
tion subsequently  brought  against  the  debtor 
in  New  York. 

1.  Judgments  of  Courts  of  Sister  States  — 
United  States.  —  Wallace  v.  M'Connell,  13  Pet. 
(U.  S.)  136;  Lynch  v.  Hartford  F.  Ins.  Co.,  17 
Fed.  Rep.  627. 

Alabama.  —  Gunn  v.  Howell,  35  Ala.  144,  73 
Am.  Dec.  484. 

Illinois.  —  S.  Dwight  Eaton  Co.  v.  Kelly,  45 
111.  App.  533  Hannibal,  etc.,  R.  Co.  v.  Crane, 
102  111.  249,  40  Am.  Rep.  581;  Allen  v.  Watt, 
79  111.  284. 

Indiana.  —  Terre  Haute,  etc.,  R.  Co.  v. 
Baker,  122  Ind.  433. 

Iowa. —  Broadstreet  v.  Clark,  65  Iowa  670; 
Mooney  v.  Union  Pac.  R.  Co.,  60  Iowa  346; 
Leiber  v.  Union  Pac.  R.  Co.,  49  Iowa  688; 
Moore  v.  Chicago,  etc.,  R.  Co.,  43  Iowa  385. 

Kansas.  —  Kansas  City,  etc.,  R.  Co.  v. 
Gough,  35  Kan.  r;  Union  Pac.  R.  Co.  v. 
Baker,  5  Kan.  App.  253. 

Maryland.  —  Taylor  v.  Philps,  I  Har.  &  G. 
(Md.)  492;  Gordon  v.  Baltimore,  5  Gill  (Md.) 
242. 

Massachusetts.  —  Garity  v.  Gigie,  130  Mass. 
186;  Hull  v.  Blake,  13  Mass.  153;  Meriam  v. 
Rundlett,  13  Pick.  (Mass.)  511 ;  Warren  v. 
Copelin,  4  Met.  (Mass.)  594;  Ocean  Ins.  Co. 
v.  Portsmouth  Marine  R.  Co.,  3  Met.  (Mass.) 
420;  Whipple  v.  Robbins,  97  Mass.  107,  93 
Am.  Dec.  64. 

Michigan.  —  Grosslight  v.  Crisup,  58  Mich. 
531. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Moore, 
31  Neb.  629,  28  Am.  St  Rep.  534. 

New  Jersey.  —  Fitch  v.  Brower,  42  N.  J.  Eq. 
300. 

New  York.  —  Embree  v.  Hanna,  5  Johns. 
(N.  Y.)  ioi;  Gray  v.  Delaware,  etc.,  Canal 


Co.,  (Supm.  Ct.)  5  Abb.  N.  Cas.  (N.  Y.)  131; 
Cochran  v.  Fitch,  1  Sandf.  Ch.  (N.  Y.)  142. 

Ohio.  —  Baltimore,  etc.,  R.  Co.  v.  May,  25 
Ohio  St.  347. 

Pennsylvania.  — Baxley  v.  Linah,  16  Pa.  St. 
241,  55  Am.  Dec.  494;  Morgan  v.  Neville,  74 
Pa.  St.  52;  Batchelor  v.  Green,  7  Lane.  Bar 
(Pa.)  29;  Moore  v.  Spackman,  12  S.  &  R.  (Pa.) 
287;  Bolton  v.  Pennsylvania  Co.,  88  Pa.  St. 
261. 

Texas. —  Smith  v.  Taber,  16  Tex.  Civ.  App. 
154- 

Washington.  —  Neufelder  v.  German  Ameri- 
can Ins.  Co.,  6  Wash.  336,  36  Am.  St.  Rep. 
166. 

2.  Payment  of  Judgment  Rendered  in  Subsequent 
Proceedings. —  Hitt  v.  Lacey,  3  Ala.  104,  36 
Am.  Dec.  440;  St.  Louis,  etc.,  R.  Co.  v.  Rich- 
ter,  48  Ark.  349;  Killsa  v.  Lermond,  6  Me. 
116;  Foster  v.  Jones,  15  Mass.  185;  Drew  v. 
Towle,  27  N.  H.  412,  59  Am.  Dec.  380. 

3.  Thus,  payment  by  one  charged  as  trustee 
on  a  judgment  recovered  in  one  state,  when 
an  action  was  previously  pending  in  another 
in  favor  of  the  defendant  in  the  trustee  process 
against  the  trustee,  cannot  be  made  available 
as  a  defense  to  the  action  first  instituted. 
Whipple  v.  Robbins,  97  Mass.  107,  93  Am. 
Dec.  64. 

And  a  garnishee  served  with  process  from  a 
state  court  subsequent  to  suit  against  him  in 
a  United  States  court  cannot  plead  payment 
under  the  proceedings  in  garnishment  in  bar 
of  the  latter  suit.  Wallace  v.  M'Connell,  13 
Pet.  (U.  S.)  136. 

4.  Satisfaction  of  Judgment  Held  Necessary  — 
Alabama.  —  Cook  v.  Field,  3  Ala.  53,  36  Am. 
Dec.  436;  Sharpe  v.  Wharton,  85  Ala.  225; 
Lewis  v.  Robertson,  100  Ala.  246. 

Arkansas.  —  In  Desha  v.  Baker,  3  Ark.  509, 
the  court  said  that  "  the  garnishee  would  be 
protected  pro  tanto  under  a  recovery  had  in 
virtue  of  the  attachment,  and  could  plead 
such  recovery  in  bar  of  any  future  action." 
See  St.  Louis,  etc.,  R.  Co.  v.  Richter,  48  Ark. 
349- 

Georgia.  —  Brannon   v.    Noble,  8  Ga.  549; 
Hammett  v.  Morris,  55  Ga.  644. 
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When   Judgment   Against  Garnishee  Becomes  Unenforceable.  —  When   the  judgment 

against  the  garnishee,  though  unsatisfied,  becomes  unenforceable,  it  does  not 
operate  as  a  bar  to  a  subsequent  action  by  the  defendant  against  the  garnishee.1 
c.  When  Payment  by  Garnishee  Is  Authorized.  —  Where  a  judg- 
ment has  been  rendered  against  the  garnishee  which  is  enforceable  directly 


Maine.  — In  Bachelder  v.  Merriman,  34  Me. 
69,  under  a  statute  (now  Rev.  Stat.  1883,  c.  86, 
§  76)  providing  that  the  judgment  against 
the  trustee  should  discharge  him  from  all  de- 
mands of  the  principal  defendant  for  all 
goods,  effects,  and  credits  paid,  delivered,  or 
accounted  for  by  the  trustee  by  force  of  such 
judgment,  and  should  be  a  bar  to  an  action  by 
the  principal  defendant  against  him,  it  was 
held  that  a  judgmenl  charging  a  trustee  would 
not  operate  as  such  a  bar  unless  the  trustee 
had  delivered  or  accounted  for  the  goods, 
effects,  and  credits  upon  the  judgment. 

In  the  early  cases  in  Maine  it  was  held  that 
a  judgment  against  a  trustee,  though  not 
satisfied,  was  a  protection  against  a  suit  by  the 
defendant.  Norris  v.  Hall,  18  Me.  332;  Mc- 
Allister v.  Brooks,  22  Me.  80,  38  Am.  Dec. 
282;  Matthews  v.  Houghton,  11  Me.  377; 
Wise  v.  Hilton,  4  Me.  435.  See  also  Noble  v. 
Merrill,  48  Me.  140.  Compare  Sargeant  v. 
Andrews,  3  Me.  199. 

Maryland.  —  Brown  v.  Somervill,  8  Md. 
444.    See  also  Cole  v.  Flitcraft,  47  Md.  312. 

Mississippi.  —  Yazoo,  etc.,  R.  Co.  v.  Fulton, 
71  Miss.  385. 

Pennsylvania.  —  See  Lowrv  v.  Lumbermen's 
Bank,  2  W.  &  S.  (Pa.)  210;  Lehigh  Valley  R. 
Co.  v.  Beatty,  26  W  N.  C.  (Pa.)  118. 

Texas.  —  In  Farmer  v.  Simpson,  6  Tex.  303, 
it  was  held  that  although  a  judgment  against 
one  as  garnishee,  if  not  satisfied,  is  not  a  com- 
plete defense  pro  tanlo  against  the  claim  of  the 
original  creditor,  yel  it  may  be  pleaded  to  pro- 
tect the  garnishee  from  paying  the  debt  twice. 

In  Houghton  v.  Marshall,  31  Tex.  196,  it 
was  held  that  where  a  party  is  indebted  for 
the  balance  of  the  consideration  money  agreed 
to  be  paid  for  his  homestead,  and  a  judgment 
is  rendered  against  him  as  a  garnishee,  the 
mere  judgment  does  not  discharge  the  indebt- 
edness, and  cannot  be  pleaded  as  a  payment 
of  such  indebtedness. 

In  Westmoreland  v.  Miller,  8  Tex.  168,  it 
was  held  that  where  a  judgment  is  obtained 
against  a  debtor  as  garnishee,  and  he  is  after- 
wards sued  by  his  original  creditor,  he  is  en- 
titled to  have  the  plaintiff  in  the  garnishment 
made  a  party  to  the  suit  and  to  have  a  judg- 
ment which  will  protect  him  from  paying  the 
same  debt  twice.  See  also  Dobbin  v.  Wy- 
brants,  3  Tex.  457;  Iglehart  v.  Moore,  21  Tex. 
501. 

Satisfaction  Held  Unnecessary  —  Florida.  — 
Sessions  v.  Stevens,  I  Fla.  269. 

Indiana.  —  Covert  v.  Nelson,  8  Blackf.  (Ind.) 
265;  King  v.  Vance,  46  Ind.  246.  See  also 
Evans  v.  Darlington,  5  Blackf.  (Ind.)  320; 
Cornwell  v.  Hungate,  1  Ind.  156;  Rooker  v. 
Daniels  5  Ind.  519;  Shetler  v.  Thomas,  16  Ind. 
223;  Schoppenhast  v.  Bollman,  21  Ind.  280; 
Richardson  v.  Hickman,  22  Ind.  244;  Elston 
v.  Gellis,  69  Ind.  128;  Canaday  v.  Detrick, 
63  Ind.  485;  Boston  v.  Allbright,  29  Ind. 
489;  Ohio,  etc.,  R.  Co.  v.  Alvey,  43  Ind.  180;. 
Greenmanz>.  Fox,  54  Ind.  267;  Earl  v.  Mathe- 


ney,  60  Ind.  202;  Bostwick  v.  Bryant,  113  Ind. 
448. 

Iowa.  —  In  Stadler  v.  Parmlee,  14  Iowa  175, 
the  court  said  that  "  the  legal  effect  of  a  judg- 
ment against  a  garnishee  upon  his  answer 
condemning  the  property  or  debt  in  his  hands 
is  to  satisfy,  to  the  extent  thereof,  the  indebt- 
edness between  the  garnishee  and  the  princi- 
pal debtor." 

Kentucky.  —  Coburn  v.  Currens,  1  Bush 
(Ky.)  242. 

Massachusetts.  —  Perkins  v.  Parker,  1  Mass. 
117;  Hull  v.  Blake,  13  Mass.  153.  Compare 
Merriam  v.  Rundlett,  13  Pick.  (Mass.)  511; 
Dole  v.  Boutwell,  1  Allen  (Mass.)  286. 

Michigan.  —  See  Grosslight  v.  Crisup,  58 
Mich.  531 ;  Fasquelle  v.  Kennedy,  55  Mich.  305. 

In  Vermont  it  has  been  held  that  when  the 
defendant  in  a  suit  pending  is  summoned  as 
trustee  of  the  plaintiff  and  is  adjudged  trustee 
for  the  full  amount  of  the  plaintiff's  claims 
against  him,  which  judgment  remains  unsatis- 
fied, judgment  should  be  rendered  for  the 
plaintiff  in  the  first  suit  for  the  amount  of  his 
claim,  but  the  court  will  order  execution 
stayed  until  the  plaintiff  shall  cause  the  de- 
fendant to  be  released  from  the  trustee  suit. 
Spicer  v.  Spicer,  23  Vt.  678. 

United  States.  —  In  McCarty  v.  Steam-Pro- 
peller City  of  New  Bedford,  4  Fed.  Rep.  818, 
it  was  held  that  a  garnishee  could  not  plead  in 
bar  of  an  action  against  him  by  the  defendant 
a  judgment  charging  him  as  garnishee,  where 
it  did  not  appear  that  execution  had  been 
awarded  against  the  garnishee  and  that  he 
had  been  called  on  or  compelled  to  pay  such 
judgment.  See  also  Cheongwo  v.  Jones,  3 
Wash.  (U.  S.)  359;  Wallace  v.  M'Ccnnell,  13 
Pet.  (U.  S.)  151 ;  Flower  v.  Parker,  3  Mason 
(U.  S.)  247. 

Custom  of  London.  —  In  foreign  attachment 
>under  the  custom  of  London,  it  seems  that  the 
judgment  charging  the  garnishee  did  not 
operate  as  a  bar  to  a  subsequent  action  by  the 
nonresident  defendant  against  the  garnishee 
unless  an  execution  had  been  sued  out  by  the 
plaintiff  against  the  garnishee.  Turbill's 
Case,  1  Saund.  67,  cited  in  Cook  v.  Field,  3 
Ala.  56,  36  Am.  Dec.  436.  See  also  Bac.  Abr.. 
tit.  Customs  of  London,  §  3;  Roberthon  v. 
Norroy,  1  Dyer  83a.  Compare  Savage's  Case, 
1  Salk.  291;  M'Daniel  v.  Hughes,  3  East  367. 

1.  "When  Judgment  Against  Garnishee  Becomes 
Unenforceable.  —  In  Flower  v.  Parker,  3  Mason 
(U.  S.)  247,  it  was  held  that  a  judgment  in  a 
trustee  process  against  the  defendant  as  gar- 
nishee of  the  plaintiff  was  no  defense  to  a  suit 
for  the  debt,  if  the  plaintiff  in  the  original 
trustee  process  had,  by  his  neglect  to  comply 
with  the  local  laws,  put  his  judgment  in  a 
state  of  suspension  so  that  execution  would 
no  longer  issue  upon  it  and  it  could  not  be 
revived  by  a  scire  facias. 

In  Bachelder  v.  Merriam,  34  Me.  69.  it  was 
held  that  where  no  demand  is  made  upon  the 
garnishee,  within  the  time  required  by  statute. 
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against  him  without  the  necessity  for  further  proceedings  on  the  part  of  the 
plaintiff,  the  garnishee  may  pay  such  judgment  without  waiting  for  an  execu- 
tion to  be  issued  against  him,  and  such  a  payment  will  protect  him  from 
subsequent  liability  to  the  defendant,  as  it  is  considered  as  a  compulsory  pay- 
ment.1 If,  however,  the  payment  by  the  garnishee  was  not  compulsory,  and 
was  not  made  in  consequence  of  any  judgment,  it  will  afford  no  protection 
to  him.2 

Collusion  or  Wilful  Default  by  Garnishee.  —  And  SO  the  payment  of  the  judgment 
by  one  adjudged  garnishee  will  be  no  defense  to  him  against  subsequent  lia- 
bility to  the  defendant  if  his  being  so  charged  was  due  to  collusion  between 
himself  and  the  plaintiff  and  he  could  have  avoided  the  judgment  against  him 
by  appearing  and  making  a  proper  disclosure.3 

d.  Medium  of  Payment.  —  It  would  seem  that  it  is  immaterial  to  the 


for  the  goods,  effects,  and  credits  in  his  hands, 
the  judgment  against  him  does  not  operate  as 
a  bar  to  protect  him  against  an  action  by  the 
principal  defendant.  See  also  Sargeant  v. 
Andrews,  3  Me.  199. 

1.  Payment  Without  Execution  Issued.  —  Mont- 
gomery Gas  Light  Co.  v.  Merrick,  61  Ala.  534; 
Brown  v.  Somerville,  8  Md.  457;  Dodd  v.  Brott, 
1  Minn.  270,  66  Am.  Dec.  541.  See  aso  Em- 
bree  v.  Hanna,  5  Johns.  (N.  Y.)  101;  Irvine  v. 
Lumbermen's  Bank.  2  W.  &  S.  (Pa.;  190:  Mills 
v.  Stewart,  12  Ala.  90;  Troyer  v.  Schweizer,  15 
Minn.  241;  Warren  v.  Copelin,  4  Met.  (Mass.) 
59+- 

Payment  into  Court  After  Disclosure.  —  Under 
Comp.  Laws  Mich.  (1871),  §  644.5  (Comp.  Laws 
1897,  §  996),  the  disclosure  of  the  garnishee 
fixes  his  liability,  and  he  may  make  payment 
to  I  he  justice  by  whom  the  writ  of  garnish- 
ment was  issued,  without  waiting  for  a  formal 
judgment  against  himself;  and  such  payment 
will  afford  protection  against  liability  to  an 
assignee  of  the  claim.  Somers  v.  Losey,  48 
Mich.  294.  See  also  Barber  v.  Howd,  85 
Mich.  221. 

2.  Payment  Must  Be  under  Compulsion.  —  Wet- 
ter v.  Rucker,  1  Brod.  &  B.  491,  5  E.  C.  L.  160; 
McPhail  v.  Hyatt,  29  Iowa  137;  Myers  v. 
Urich,  1  Binn.  (Pa.)  25;  Grissom  v.  Reynolds, 
1  How.  (Miss.)  570;  Toledo,  etc.,  R.  Co.  v. 
McNulty,  34  Ind.  531;  Burnap  v.  Campbell,  6 
Gray  (Mass.)  241. 

Statutory  Bond.  —  If  one  against  whom  judg- 
ment has  been  recovered  as  garnishee  pays 
without  the  plaintiff  having  given  the  bond  to 
refund  required  by  statute,  the  payment  is  pro- 
visionally good,  subject  to  be  annulled  in  case 
the  debtor  shall  disprove  or  avoid  the  attach- 
ment debt.    Murdock  v.  Daniel,  58  Miss.  411. 

Unauthorized  Payment  to  Sheriff  —  Liability  to 
Plaintiff. —  A  garnishee  who,  without  an  order 
of  court  or  the  consent  of  the  plaintiff,  pays 
over  the  funds  attached  in  his  hands  to  the 
sheriff  after  the  return  of  the  writ  of  attach- 
ment, does  not  thereby  release  himself  from 
the  plaintiff's  claim.  Yale  v.  Whitmore,  15 
La.  Ann.  63. 

When  Garnishment  Proceedings  Are  Dropped  on 
Disclosure  and  are  not  carried  to  judgment  the 
garnishee  acts  at  his  peril  in  making  payment 
to  the  plaintiff,  and  it  will  not  relieve  htm 
from  subsequent  liability  to  the  defendant. 
Hitchcock  v.  Miller,  48  Mich.  603. 

Dissolution  of  Garnishment.  —  And  so  the  in- 
debtedness of  the  garnishee  to  the  defendant 


will  not  be  discharged  by  payment  to  the 
plaintiff  made  upon  a  judgment  atter  the 
attachment  is  dissolved.  Nelson  v.  Sanborn, 
64  N.  H.  310;  Burnap  v.  Campbell,  6  Gray 
/Mass.)  241. 

Judgment  Charging  Agent  of  Garnishee  on  Ac- 
count of  Indebtedness  Owing  by  His  Principal  — 
No  Defense  to  Principal.  —  Casey  v.  Davis,  100 
Mass.  124. 

3.  Collusion  or  Wilful  Default  of  Garnishee  — 

Iowa,  —  Smith  v.  Dickson,  58  Iowa  444. 

Maine. —  Bachelier  v.  Merriman,  34  Me. 
69;  McAllisters.  Furlong,  36  Me.  308;  Pitts 
v.  Mower,  18  Me.  361,  36  Am.  Dec.  727;  Lock  v. 
Johnson,  36  Me.  464;  Edmond  v.  Caldwell,  15 
Me.  340;  Wentworth  v.  Weymouth,  11  Me. 
446. 

Massachusetts.  —  Burnap  v.  Campbell,  6 
Gray  (Mass.)  241;  Whipple  v.  Robbins,  97 
Mass.  108,  93  Am.  Dec.  64;  Wardle  v.  Briggs, 
131  Mass.  518;  Stimpson  v.  Maiden,  109  Mass. 
313;  Wilkinson  v.  Hall,  6  Gray  (Mass.)  568; 
Burns  v.  Marland  Mfg.  Co.,  14  Gray  (Mass.) 
487. 

Michigan.  —  Cogswell  v.  Mitts,  90  Mich. 
353- 

Minnesota.  —  Black  v.  Brisbin,  3  Minn.  360, 
74  Am.  Dec.  762. 

Nebraska.  —  Work  v.  Brown,  38  Neb.  498; 
Mace  v.  Heath,  34  Neb.  790. 

New  Hampshire.  —  Gale  v.  Barnes,  66  N.  H. 
183;  Nelson  v.  Sanborn,  64  N.  H.  310;  Page 
v.  Thompson,  43  N.  H.  373. 

Pennsylvania.  —  Coates  v.  Roberts,  4  Rawle 
(Pa.)  100. 

Vermont.  —  Wheeler  v.  Winn,  38  Vt.  122; 
Probate  Ct.  v.  Niles,  32  Vt.  776;  Allen  v. 
Spafford,  42  Vt.  116;  Sanford  v.  Huxley,  18 
Vt.  170;  Seward  v.  Heflin,  20  Vt.  149. 

In  Barber  v.  Walker,  26  Wis.  44,  it  was  held 
that  collusion  between  the  garnishee  and  the 
plaintiff  the  only  object  or  result  of  which  is 
to  enable  the  plaintiff  to  collect  his  claim 
against  the  defendant,  is  no  fraud  upon  the  lat- 
ter and  is  no  ground  for  vacating  the  proceed- 
ings in  garnishment. 

Duty  to  Defend  Main  Action.  —  A  trustee  who 
has  the  right  under  a  statute  to  defend  the 
main  action  in  the  name  of  the  defendant  is 
not,  however,  required  to  do  so,  and  his  failure 
so  to  defend  will  not  prevent  the  judgment 
charging  him  as  garnishee  from* discharging 
him  from  subsequent  liability  to  the  defend- 
ant. Cottle  v.  American  Screw  Co.,  13  R.  I. 
629. 
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defendant  by  what  medium  the  garnishee  discharges  the  judgment  rendered 
against  himself,  provided  the  medium  used  is  accepted  by  the  plaintiff  in 
satisfaction  of  such  judgment,  so  that  it  will  have  the  effect  of  discharging  the 
judgment  in  favor  of  the  plaintiff  against  the  garnishee  to  the  extent  thereof.1 

2.  As  Between  Garnishee  and  Third  Persons  —  a.  In  General.  —  The  general 
principle  of  law  that  a  judgment  in  an  action  not  in  rem  cannot  conclude  the 
rights  of  persons  not  parties  to  the  action  in  which  the  judgment  was  ren- 
dered 2  applies  of  course  to  judgments  rendered  in  garnishment  proceedings, 
such  proceedings  not  being  in  the  strict  sense  proceedings  in  rem,  and  it  neces- 
sarily follows  that  a  judgment  charging  a  garnishee  with  respect  to  property 
or  credits  in  his  hands  does  not  bind  a  person  not  a  party  to  the  action  so  as 
to  preclude  him  from  a  subsequent  recovery  against  the  garnishee  on  account  of 
his  actual  ownership  of  such  property  or  effects.3  But  of  course  where  a  per- 
son has  been  charged  as  garnishee  at  the  suit  of  creditors  of  one  person,  he 
may  show  in  a  subsequent  action  against  him  by  any  other  person  to  recover 
the  indebtedness  on  account  of  which  he  was  so  charged,  that  such  indebted- 
ness was  really  owing  to  the  person  as  whose  garnishee  he  had  been  charged, 
so  as  to  enable  him  to  interpose  such»judgment  in  defense.4 

b.  Persons  Claiming  Through  Defendant — (i)  In  General. —  The 
rule  that  a  judgment  charging  one  as  garnishee  is  not  an  absolute  defense  to 
the  garnishee  against  subsequent  liability  to  persons  not  parties  to  the  action 
applies  equally  as  regards  third  persons  though  they  claim  through  the 
defendant.5    Thus  when  the  indebtedness  owing  from  the  garnishee  has  been 


1.  Medium  of  Payment.  —  Dole  v.  Boutwell.  i 
Allen  (Mass.)  286  (by  note);  Cuttler  v.  Baker, 
2  Day  (Conn.)  498  (by  note  on  condition); 
Beatty  v.  Lehigh  Valley  R.  Co.,  134  Pa.  St. 
294  (by  check). 

By  Compromise.  —  In  Brown  v.  Somerville,  8 
Md.  444,  a  judgment  was  rendered  against  a 
garnishee  for  ten  thousand  dollars,  which  he 
compromised  with  the  plaintiff  and  received  a 
discharge  thereof  on  payment  to  the  plaintiff 
of  two  thousand  three  hundred  dollars.  It 
was  held  in  a  subsequent  action  against  the 
garnishee  that  he  was  released  from  liability 
to  an  assignee  of  the  defendant  in  the  gar- 
nishment proceedings,  only  to  the  extent 
of  the  amount  actually  paid  on  the  judg- 
ment. 

In  Huie  v.  Garrett,  10  Ala.  298,  however,  it 
was  held  that  after  a  debt  due  by  judgment  is 
condemned  in  the  hands  of  a  garnishee,  the 
attaching  creditor  may  compound  with  him 
and  release  the  judgment,  provided  his  judg- 
ment against  the  debtor  attached  remains  in 
force,  and  is  credited  with  the  sum  recovered 
by  him  from  the  garnishee. 

2.  See  the  title  Res  Adjudicata. 

3.  Judgment  Not  Conclusive  Against  Persons 
Not  Parties — United  States.  —  Mankin  v. 
Chandler,  2  Brock.  (U.  S.)  125. 

Alabama.  —  Edwards  v.  Levinshon,  80  Ala. 
447;  Simpson  v.  Tippin,  5  Stew.  &  P.  (Ala.) 
20S. 

California.  —  Hardy  v.  Hunt,  11  Cal.  343,  70 
Am.  Dec.  787. 

Connecticut.  —  Enos  v.  Tuttle,  3  Conn.  27. 

Illinois. — Cooper  v.  McClun,  16  111.  435; 
Lawrence  v.  Lane,  9  111.  354. 

Kansas.  —  Borden  v.  Noble,  26  Kan.  599; 
Muse  v.  Lehman,  30  Kan.  520;  Noble  v.  Bow- 
man, 35  Kan.  18. 

Maine.  —  Fisk  v.  Weston,  5  Me.  410;  Wise 
v.  Hilton,  4  Me.  435. 


Massachusetts.  —  Andrews  v.  Herring,  5 
Mass.  210. 

Michigan.  —  McAuliffe  v.  Farmer,  27  Mich. 
76;  Hebel  v.  Amazon  Ins.  Co.,  33  Mich.  400; 
Walker  v.  Detroit,  etc.,  R.  Co.,  49  Mich.  446; 
Kimball  v.  Macomber,  50  Mich.  362;  Hirth  v. 
Pfeifle,  42  Mich.  31;  Port  Huron  First  Nat. 
Bank  v.  Mellen,45  Mich.  413:  Hosley  v.  Scott, 
59  Mich.  420;  Union  Bank  v.  Hanish,  97  Mich. 
404. 

Minnesota.  —  Levy  v.  Miller  38  Minn.  526, 
8  Am.  St.  Rep.  691;  McMahon  v.  Merrick,  33 
Minn.  262;  Dennis  v.  Knight,  39  Minn.  149. 
Mississippi.  —  Horton  v.  Grant,  <$6  Miss.  404. 
Missouri. — Gates  v.  Kerby,  13   Mo.  157; 
Funkhouser  v.  How,  24  Mo.  44;  Dobbins  v. 
Hyde,  37  Mo.  114. 
Nebraska. — Smith  v.  Ainscow,  11  Neb.  476. 
North  Carolina.  —  Parks  v.  Adams,  113  N. 
Car.  473. 

Ohio.  —  Crumb  v.  Treiber,  4  Cine.  L.  Bui. 
616,  7  Ohio  Dec.  (Reprint)  645,  2  Cleve.  L.  Rep. 
257,  4  Ohio  Dec.  (Reprint)  492. 

Pennsylvania.  —  Schempp  v.  Fry,  165  Pa.  St. 
510. 

Texas.  —  Waco  State  Bank  v.  Stephenson 
Mfg.  Co.,  4  Tex.  Civ.  App.  137;  Dobbin  v. 
Wybrants,  3  Tex.  457;  Rotzein  v.  Ccx,  22  Tex. 
62.  Compare  Foy  v.  East  Dallas  Bank,  (Tex. 
Civ.  App.  1894)  28  S.  W.  Rep.  137. 

Vermont.  —  Seward  v.  Heflin,  20  Vt.  144; 
Marsh  v.  Davis,  24  Vt.  363. 

Wisconsin.  —  Adams  v.  Filer,  7  Wis.  309,  73 
Am.  Dec.  410;  Mason  v.  Noonan,  7  Wis.  609; 
Schettler  v.  Brunette,  7  Wis.  197;  Carney  v. 
Emmons,  9  Wis.  114;  Gelpeke  v.  Milwaukee, 
etc.,  R.  Co.,  11  Wis.  454;  State  v.  Burton,  11 
Wis.  50. 

4.  McClure  v.  Litchfield,  11  Ala.  337. 

5.  Persons  Claiming  Through  Defendant  —  Ala- 
bama.—  Woodlawn  v.  Purvis.  108  Ala.  511. 

Florida.  —  Sessions  v.  Stevens,  I  Fla.  269. 
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assigned  by  the  defendant,  and  notice  of  such  assignment  has  been  given  to 
the  garnishee  prior  to  the  institution  of  the  garnishment  proceedings,  a  judg- 
ment charging  the  garnishee  at  the  suit  of  creditors  of  the  assignor  will  not 
relieve  the  garnishee  from  liability  to  the  assignee ;  1  and  this  is  especially 
true  when  the  garnishee  had  notice  of  the  assignment  and  failed  to  disclose 
such  fact  in  his  answer  as  garnishee.8 

Equivalent  to  Payment  to  Defendant.  —  Still,  however,  the  satisfaction  of  such  a 


Georgia.  — Gibson  v.  Cohen,  85  Ga.  850. 

Michigan.  —  Button  v.  Trader,  75  Mich.  295. 

Minnesota.  —  Levy  v.  Miller,  38  Minn.  526, 
8  Am.  St.  Rep.  691. 

Mississippi. — Speight  v.  Brock,  Freem. 
(Miss.)  389. 

Missouri.  —  Wilson  v.  Murphy,  45  Mo.  409. 

New  York.  —  Prescott  v.  Hull,  17  Johns. 
(N.  Y.)  284. 

Norih  Carolina.  —  Rice  v.  Jones,  103  N.  Car. 
226,  14  Am.  St.  Rep.  801. 

Ohio.  —  Knisely  v.  Evans,  34  Ohio  St.  158. 

Pennsylvania.  —  Noble  v.  Thompson  Oil  Co., 
79  Pa.  St.  354,  21  Am.  Rep.  66. 

Right  of  Garnishee  to  Attack  Assignment  as  in 
Fraud  of  Creditors.  —  It  seems  that  when  a  gar- 
nishee who  has  disclosed  and  paid  over  is  sued 
by  an  assignee  of  the  principal  debtor,  he  can 
show  that  Ihe  assignment  was  invalid  as 
against  the  creditors  who  garnished  him. 
Wood  v.  Losey,  50  Mich.  475. 

1.  Garnishee  Having  Notice  of  Assignment  — 
United  States.  —  Mankin  v.  Chandler,  2  Brock. 
(U.  S.)  125. 

Colorado.  —  Dufer  v.  Hayden,  12  Colo.  196. 

Connecticut.  —  Enos  v.  Tuttle,  3  Conn.  27. 

Georgia. — Churchman  v.  Robinson,  99  Ga. 
786. 

\  Iowa.  —  Walters  v.  Washington  Ins.  Co.,  1 
Aiwa  404,  63  Am.  Dec.  451. 

Massachusetts.  —  Butler  v.  Mullen,  100  Mass. 
453- 

Missouri.  —  Gates  v.  Kerby,  13  Mo.  157; 
Funkhouser  v.  How,  24  Mo.  44;  Wilson  v. 
Murphy,  45  Mo.  409. 

New  York.  —  Lyman  v.  Cartwright,  3  E.  D. 
Smith  (N.  Y.)  117. 

North  Carolina.  —  Parks  v.  Adams,  113  N. 
Car.  473. 

North  Dakota.  —  Purcell  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  5  N.  Dak.  100. 

Texas.  —  Davis  v.  Schaffner,  3  Tex.  Civ. 
App.  121. 

Notice  to  Defendant's  Attorney  Not  Required.  — 

Judgment  rendered  against  garnishees  after 
the  assignment  of  the  debt  with  notice  10 
them,  upon  the  answer  of  their  attorney,  who 
does  not  know  of  the  assignment,  admitting 
the  indebtedness,  which  judgment  the  court 
refuses  to  set  aside  on  a  motion  made  by  the 
debtor  after  the  close  of  the  term,  in  which 
the  assignee  joins,  solely  on  the  ground  that  the 
motion  is  made  too  late,  does  not  preclude 
the  assignee  from  asserting  his  claim  against 
the  debtors  in  a  subsequent  action.  Davis  v. 
Schaffner,  3  Tex.  Civ.  App.  121. 

Right  of  Assignee  to  Recover  from  Plaintiff  in 
Garnishment.  —  In  Funkhouser  v.  How,  24  Mo. 
44,  it  was  held  that  as  a  judgment  against  a 
garnishee  in  an  attachment  will  not  protect 
him  against  a  subsequent  recovery  in  favor  of 
one  who  had  previously  to  the  garnishment 
taken  an  assignment  of  the  debt  from  the 
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defendant  in  the  attachment,  and  notified 
the  garnishee  of  such  assignment,  therefore 
the  assignee  is  not  entitled  to  recover  from  the 
plaintiff  in  garnishment  where  the  garnishee 
failed  to  set  up  the  assignment  as  a  defense, 
and  judgment  was  rendered  against  him, 
which  he  paid. 

2.  Failure  of  Garnishee  to  Disclose  Assignment 
—  Alabama.  —  Colvin  v.  Rich,  3  Port.  (Ala.) 
175;  Foster  v.  White,  q  Port.  (Ala.)  224;  Johns 
v.  Field,  5  Ala.  484;  Kimbrough  v.  Davis,  34 
Ala.  583;  Woodlawn  v.  Purvis,  108  Ala.  511; 
Craylon  v.  Clark,  11  Ala.  787. 

Arkansas.  — Cross  v.  Haldeman,  15  Ark.  200. 

California.  —  Hardy  v.  Hunt,  ri  Cal.  343,  70 
Am.  Dec.  787;  Kirk  v.  Reynolds,  12  Cal.  99. 

Colorado.  —  Kitzinger  v.  Beck,  4  Colo.  App. 
206. 

Georgia.  —  Rutherford  v.  Fullerton,  89  Ga. 

353- 

Illinois.  —  Greenwich  Ins.  Co.  v.  Columbia 
Mfg.  Co.,  73  111.  App.  560. 

Indiana.  —  Smith  v.  Blatchford,  2  Ind.  184, 
52  Am.  Dec.  504. 

Iowa.  —  Large  v.  Moore,  17  Iowa  258;  Mc- 
Phail  v.  Hyatt,  29  Iowa  137;  Walters  v.  Wash- 
ington Ins.  Co.,  1  Iowa  404,  63  Am.  Dec.  451. 

Kentucky. —  Bitb  v.  Tomberlin,  I  Duv. 
(Ky.)  187. 

Louisiana.  —  Nugent  v.  Opdyke,  9  Rob.  (La.) 
453- 

Maine.  —  Bachelder  v.  Merriman,  34  Me. 
69;  Larrabee  v.  Knight,  69  Me.  320;  Bunker 
v.  Gilmore,  40  Me.  88;  Milliken  v.  Loring,  37 
Me.  408. 

Massachusetts.  —  Maloney  v.  Casey,  164 
Mass.  124;  Andrews  v.  Herring,  5  Mass.  212; 
Hawes  v.  Waltham,  18  Pick.  (Mass.)  451; 
Wardle  v.  Briggs,  131  Mass.  518. 

Michigan.  —  Kimball  v.  Macomber,  50  Mich. 
362;  Butler  v.  Wendell,  57  Mich.  62,  58  Am. 
Rep.  329;  Brown  v.  Brown,  39  Mich.  792; 
Union  Bank  v.  Hanish,  97  Mich.  404. 

Minnesota.  —  Black  v.  Brisbin,  3  Minn.  360, 
74  Am.  Dec.  762. 

Mississippi.  —  Lewis  v.  Dunlop,  57  Miss. 
130;  Yarborough  v.  Thompson,  3  Smed.  &  M. 
(Miss.)  291,  41  Am.  Dec.  626. 

Nebraska.  —  Smith  v.  Ainscow,  11  Neb.  476; 
Coleman  v.  Scott,  27  Neb.  77. 

New  York.  —  Greentree  v.  Rosenstock,  34 
N.  Y.  Super.  Ct.  505. 

Oregon.  —  Phipps  v.  Rieley,  15  Oregon  494. 

Pennsylvania.  — Schempp  v.  Fry,  165  Pa.  St. 
510. 

Texas.  —  Miller  v.  Goodman,  15  Tex.  Civ. 
App.  244. 

Vermont.  —  Marsh  v.  Davis,  24  Vt.  363; 
Parker  v.  Wilson,  61  Vt.  116;  Seward  v. 
Heflin,  20  Vt.  144;  Allen  v.  Spafford,  42  Vt. 
116. 

Wisconsin.  —  Adams  v.  Filer,  7  Wis.  306,  73 
Am.  Dec.  410. 
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judgment  by  the  garnishee  would  be  equivalent  to  a  payment  by  the  garnishee 
to  the  defendant,  and  would  release  the  garnishee  from  liability  to  persons 
claiming  through  the  defendant  in  all  cases  when  a  payment  by  the  garnishee 
directly  to  the  defendant  would  have  relieved  him  from  such  liability.1 

(2)  Full  Disclosure  by  Garnishee  of  Equitable  Assignment.  —  It  has  been  held 
that  when  the  garnishee  makes  a  full  and  fair  disclosure  of  all  the  facts  within 
his  knowledge  and  uses  all  reasonable  exertions  to  preserve  the  rights  of  an 
absent  equitable  assignee  of  the  indebtedness  originally  owing  to  the  defendant, 
a  judgment  charging  him  as  garnishee  without  recognizing  the  assignment  will 
be  a  protection  to  him  as  against  any  subsequent  claim  on  the  part  of  such 
equitable  assignee,  though  the  latter  was  not  made  a  party  to  the  proceedings.8 


1.  Equivalent  to  Payment  to  Defendant  —  Col- 
orado. —  Drennon  v.  Ross,  2  Colo.  App.  181. 

Connecticut.  —  Woodbridge  v.  Perkins,  3  Day 
(Conn.)  364. 

Illinois.  —  Himrod  v.  Baugh,  85  111.  435. 

Indiana.  —  King  v.  Vance,  46  Ind.  246; 
Bostwick  v.  Bryant,  113  Ind.  448;  Shetler  v. 
Thomas,  16  Ind.  223;  Covert  v.  Nelson,  8 
Blackf.  (Ind.)  265;  Canaday  v.  Detrick,  63 
Ind.  486;  Elston  v.  Gillis,  69  Ind.  128;  New- 
man v.  Manning,  79  Ind.  218. 

Iowa.  —  Walters  v.  Washington  Ins.  Co.,  1 
Iowa  404,  63  Am.  Dec.  451;  McCoid  v.  Beatty, 
12  Iowa  299;  McGuire  v.  Pilts,  42  Iowa  535; 
Yocum  v.  White,  36  Iowa  288. 

Maine.  —  McAllister  v.  Brooks,  22  Me.  80, 
38  Am.  Dec.  282. 

Massachusetts. —  Hull  v.  Blake,  13  Mass. 
153;  Miloney  v.  Casey,  164  Mass.  124;  Wardle 
v.  Briggs,  131  Mass.  51S;  Warren  v.  Copelin, 
4  Met.  (Mass.)  594. 

Minnesota.  —  Dodd  v.  Brott,  1  Minn.  270,  66 
Am.  Dec.  541. 

Missouri.  —  Richards  v.  Griggs,  16  Mo.  416, 
57  Am.  Dec.  240. 

Pennsylvania.  —  Bishel  v.  Echert,  3  Leg. 
Opin.  (Pa.)  375- 

Tennessee.  —  Daniel  v.  Rawlings,  6  Humph. 
(Tenn.)  403. 

Vermont.  —  Holmes  v.  Clark,  46  Vt.  22; 
Emerson  v.  Patridge,  27  Vt.  8,  62  Am.  Dec. 
617. 

Wisconsin.  —  Mowry  v.  Crocker,  6  Wis.  326. 

Assignment  of  Negotiable  Paper  After  Maturity. 
—  When  the  garnishee  answers  explicitly  that 
he  was  indebted  at  the  time  of  the  service  of 
the  garnishment,  and  it  appears  that  the  nego- 
tiable instrument,  the  evidence  of  the  debt, 
had  not  been  assigned  before  it  was  dishon- 
ored by  nonpayment,  the  answer  will  charge 
the  garnishee,  and  judgment  must  be  rendered 
against  him  thereon.  And  as  this  judgment 
would  constitute  a  good  defense  against  the 
payee  were  he  suing  on  the  paper,  so  it  must, 
upon  principle,  against  his  indorsee,  who 
stands  in  the  same  position  as  the  payee  and 
subject  to  all  equities  against  him.  Daniel 
v.  Rawlings,  6  Humph.  (Tenn.)  403;  Mills  v. 
Stewart,  12  Ala.  90.  Compare  Knisely  v. 
Evans,  34  Ohio  St.  158;  Edney  v.  Willis,  23 
Neb.  56;  Speight  v.  Brock,  Freem.  (Miss.)  389. 

In  McCoid  v.  Beatty,  12  Iowa  299,  it  was 
held  that  when  the  maker  of  a  negotiable  note 
which  has  been  assigned  after  maturity  is 
attached  as  the  garnishee  of  the  assignor,  it  is 
the  duty  of  the  assignee  to  give  notice  of  such 
assignment  in  time  to  enable  the  garnishee  to 
show  it  in  his  answer,  or  at  least  before  judg- 


ment against  him.  If  the  assignee  fails  to  do 
this,  and  judgment  is  rendered  against  the 
garnishee,  such  judgment  is  a  bar  against  any 
suit  on  the  note. 

Assignment  of  Negotiable  Paper  Before  Matur- 
ity.—  As  regards  the  assignee  of  negotiable 
paper  before  maturity,  however,  a  payment  by 
the  maker  to  the  payee  would  be  no  defense 
as  against  the  assignee,  and  therefore  a  judg- 
ment charging  him  as  garnishee  at  the  suit  of 
creditors  of  the  payee  is  no  defense.  Gillam 
v.  Huber,  4  Greene  (Iowa)  155;  Fowler  v. 
Doyle,  16  Iowa  534;  Jefferson  County  v.  Fox. 
1  Morr.  (Iowa)  48;  Fowler  v.  Doyle,  16  Iowa 
536. 

See  also  supra,  this  title.  Property  Subject  to 
Garnishment  —  Credits  —  Indebtedness  Evidenced 
by  Negotiable  Paper;  and  also  the  title  Pay- 
ment. 

In  some  jurisdictions,  however,  the  indebt- 
edness evidenced  by  negotiable  paper  is  sub- 
ject to  garnishment,  and  if  by  the  laws  of  the 
state  by  which  a  negotiable  note  is  governed 
the  indebtedness  represented  thereby  is  sub- 
ject to  garnishment,  a  judgment  charging  the 
maker  as  garnishee  at  the  suit  of  creditors  of 
the  payee  will  be  a  valid  defense  to  an  action 
against  the  maker  by  an  assignee  of  the  note. 
Hull  v.  Blake,  13  Mass.  153. 

Failure  of  Garnishee  to  Demand  Indemnity 
Bond. —  Under  the  Iowa  statute  (now  Code 
1897,  §  3950),  which  enacts  that  the  garnishee 
shall  not  be  made  liable  on  a  debt  due  by 
negotiable  or  assignable  paper  unless  such 
paper  is  delivered  or  the  garnishee  completely 
exonerated  or  indemnified  from  all  liability 
thereon,  after  he  may  have  satisfied  the  judg- 
ment, it  has  been  held  that  if  the  garnishee 
fails  to  require  the  indemnity  which  he  has  a 
right  to  demand,  the  judgment  charging  him 
as  garnishee  will  be  no  defense  against  a 
holder  of  the  paper  who  received  it  before  the 
garnishment,  though  the  garnishee  had  no 
notice  of  the  assignment.  Yocum  v.  White, 
36  Iowa  288. 

Savings  Bank  as  Garnishee.  —  In  Maloney  v. 
Casey,  164  Mass.  124,  it  was  held  that  a  judg- 
ment charging  a  savings  bank  as  garnishee  at 
the  suit  of  a  creditor  of  a  depositor  would  be 
a  defense  to  an  action  by  an  assignee  of  the 
depositor  and  holder  of  the  book  of  deposit,  if 
the  garnishee  had  no  notice  of  the  assignment 
and  though  the  by-laws  of  the  bank  provided 
that  deposits  were  payable  only  on  presenta- 
tion of  the  book. 

2.  Charging  Garnishee  After  Full  Disclosure.  — 
Spafford  v.  Page,  15  Vt.  490;  Cottle  v.  Ameri- 
can Screw  Co.,  13  R.  I.  627.  See  also  Seward 
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This  qualification  does  not,  however,  seem  to  have  a  very  firm  foundation,  as 
the  garnishee  can  always  protect  himself  by  making  the  assignee  a  party  to  the 
garnishment  proceedings.1 

(3)  Notice  to  Equitable  Assignee  to  Defend.  —  It  has  also  been  held  that  if 
the  garnishee  notifies  the  equitable  assignee  of  the  institution  of  the  garnish- 
ment proceedings  and  requests  him  to  defend,  a  judgment  charging  him  as  gar- 
nishee will  relieve  him  from  liability  to  such  assignee.2 

c.  Third  Persons  Made  Parties  —  in  General.  —  When  third  persons 
claiming  the  property  or  credits  in  the  hands  of  the  garnishee  become  parties 
to  the  garnishment  proceedings  a  judgment  charging  the  garnishee  will,  as  a 
general  rule,  preclude  their  subsequent  recovery  against  the  garnishee.3 

Persons  Voluntarily  Intervening.  —  Thus,  when  a  person  claiming  the  credits  or 
effects  in  the  hands  of  the  garnishee  voluntarily  intervenes  in  the  garnishment 
proceedings  and  asserts  his  title  thereto,  as  is  expressly  authorized  by  the 
statutes  in  many  jurisdictions,4  he  thereby  becomes  a  party  to  the  proceedings 
and  is  as  much  affected  by  the  adjudication  therein  as  the  defendant ;  and  in 
case  his  claim  is  adjudged  invalid,  and  a  judgment  charging  the  garnishee  is 
rendered,  such  judgment  will  be  a  full  protection  to  the  garnishee  from  subse- 
quent liability  to  the  intervener.5 

Persons  Interpleaded.  — And  a  judgment  charging  a  garnishee  will  be  equally 
conclusive  and  a  protection  to  the  garnishee  as  against  persons  interpleaded 
or  given  notice  of  the  proceedings  as  authorized  by  statute,  and  thus  made 
parties  to  the  proceedings.6 


v.  Heflin,  20  Vt.  144;  Holmes  v.  Clark,  46  Vt. 
27;  Marsh  v.  Davis,  24  Vt.  363;  Wentworth  v. 
Weymouth,  11  Me.  446;  Somerville  v.  Brown, 
5  Gill  (Md.)  3Q9;  Wilkinson  v.  Hall,  6  Gray 
(Mass.)  568;  Work  v.  Brown,  38  Neb.  498; 
Woods  v.  Milford  F.  C.  Sav.  Inst.,  58  N.  H. 
184. 

1.  Button  v.  Trader,  75  Mich.  295;  Levy  v. 
Miller,  38  Minn.  526,  8  Am.  St.  Rep.  691. 

2.  Notice  to  Equitable  Assignee  to  Defend.  — 
Hooper  v.  Benson,  1  Root  (Conn.)  546;  Butler 
v.  Wendell,  57  Mich.  62,  58  Am.  Rep.  329; 
Smith  v.  Ainscow,  11  Neb.  476. 

3.  Third  Persons  Made  Parties.  —  Mankin  v. 
Chandler,  2  Brock.  (U.  S.)  125;  Rice  v.  Jones, 
103  N.  Car.  226,  14  Am.  St.  Rep.  801. 

4.  See  infra,  this  title,  Adverse  Claimants, 
as  to  the  rights  of  persons  claiming  the  credits 
or  properly  in  the  hands  of  the  garnishee  to 
intervene  and  assert  their  claims. 

5.  Interveners  Concluded  by  Judgment  —  Ken- 
tucky. —  Thomas  v.  Clark  County  Nat.  Bank, 
(Ky.  1898)  45  S.  W.  Rep.  73. 

Michigan.  —  Coe  v.  Hinkley,  109  Mich.  608. 

Nebraska.  —  Cornish  v.  Russell,  32  Neb.  397. 

Pennsylvania.  —  Noble  v.  Thompson  Oil  Co., 
79  Pa.  St.  354,  21  Am.  Rep.  66;  Coates  v. 
Roberts,  4  Rawle  (Pa.)  100. 

Rhode  Island.  —  Providence  Sav.  Inst.  v. 
Barr,  17  R.  I.  131;  Barr  v.  Carpenter,  16  R. 
I.  724- 

Where  Petition  of  Intervening  Claimant  Denied, 
No  Bar.  —  Parks  v.  Adams,  113  N.  Car.  473. 
See  also  Muse  v.  Lehman,  30  Kan.  514;  Hardy 
v.  Hunt,  11  Cal.  343,  70  Am.  Dec.  787. 

Duty  of  Claimants  to  Intervene.  —  Randall  v. 
Way,  in  Mass.  506.  Compare  Rutherford  v. 
Fullerton,  89  Ga.  353. 

Surety  on  Bond  for  Dissolution  of  Garnishment 
Not  a  Party.  —  Tim  v.  Franklin,  87  Ga.  93. 

Sufficiency  of  Notice  —  Personal  Notice  Ke- 
quired.  —  Where  notice  was  served  on  an  attor- 


ney supposed  to  represent  the  claimant  of 
property  in  the  hands  of  the  garnishee,  but 
such  attorney  disclaimed  in  court  any  author- 
ity to  represent  the  plaintiff  in  the  case,  it  was 
held  that  there  was  no  sufficient  notice  to  the 
claimant  to  render  the  judgment  charging  the 
garnishee  conclusive  against  him.  Osner  v. 
Dieterle,  (Pa.  1887)  10  Atl.  Rep.  43. 

Service  Without  State.  —  Where  the  court 
made  an  order  directing  that  an  alleged  claim- 
ant should  be  made  a  party  and  that  notice 
should  be  served  on  him,  without  prescribing 
how  it  should  be  served,  it  was  construed  as 
meaning  personal  service  within  the  state,  and 
service  without  the  state  was  held  insufficient 
to  confer  jurisdiction  over  an  absent  and  non- 
resident claimant  or  assignee  of  the  debt. -Levy 
v.  Miller,  38  Minn.  526,  8  Am.  St.  Rep.  691. 

Summoning  Claimant  as  Garnishee.  —  Sum- 
moning a  claimant  as  garnishee  is  not  a  suffi- 
cient notice  to  him  to  assert  his  claim  to 
property  in  the  hands  of  another  garnishee 
who  had  disclosed  that  he  claimed  title 
thereto.    Edwards  v.  Levinshon,  80  Ala.  447. 

Appearance  by  Claimant  —  Waiver  of  Defective 
Notice.  —  In  Sheppard  v.  Buford,  7  Ala.  90, 
where  the  assignee  was  a  nonresident,  the 
court  ordered  two  notices  to  issue,  which  were 
returned  "  not  found,"  and  the  assignee  sub- 
sequently appeared  by  attorney  and  objected 
to  entering  into  a  contest  with  the  plaintiff  be- 
cause not  notified  as  required  by  law,  which 
objection  the  court  overruled,  and  directed  an 
issue  to  be  made  up  between  the  plaintiff  and 
the  assignee.  It  was  held  that  such  appear- 
ance of  the  assignee  by  attorney  on  the  trial 
of  such  issue  did  not  cure  the  error  in  the 
mode  of  giving  notice. 

6.  Persons  Interpleaded- — Alabama.  —  Smoot 
v.  Eslava,  23  Ala.  659,  58  Am.  Dec.  310. 

California.  —  Hardy  v.  Hunt,  11  Cal.  343,  70 
Am.  Dec.  787. 
883  Volume  XIV. 


Judgment  Charging  Garnishee  GARNISHMENT. 


as  a  Defense. 


3.  As  Between  Plaintiff  and  Defendant. — -It  has  been  held  that  a  judgment 

charging  one  as  garnishee  does  not  ipso  facto,  to  the  extent  to  which  the  gar- 
nishee is  charged,  discharge  the  judgment  rendered  against  the  defendant  in 
favor  of  the  plaintiff.1  ' 

4.  Defects  in  Proceedings  as  Affecting   Availability  Thereof  as  Defense  — 

a.  Defects  Affecting  Jurisdiction  — (i)  In  General.  —  In  order  that  the 
garnishee  may  be  protected  by  virtue  of  the  garnishment  proceedings  from 
subsequent  liability  to  the  defendant,  it  is  essential  that  the  court  should  have 
had  jurisdiction  of  the  defendant,  of  the  garnishee,  and  of  the  property  or 
credits  in  the  hands  of  the  latter  sought  to  be  reached  by  such  proceedings; 
and  therefore,  when  there  are  such  defects  in  the  proceedings  as  go  to  the 
jurisdiction  of  the  court,  the  garnishee  cannot  rely  on  such  proceedings  as  a 
defense  to  subsequent  liability  to  the  defendant.2 


Illinois.  —  Stevens  v.  Dillman,  86  111.  233; 
Born  v.  Staaden,  24  111.  320. 

Maine.  —  Fisk  v.  Weston,  5  Me.  410;  Emery 
v.  Davis,  17  Me.  252. 

Michigan.  —  Rothschild  v.  Burton,  57  Mich. 
540. 

Minnesota.  —  Smith  v.  Barclay,  54  Minn.  47. 

Mississippi.  — ■  Horton  v.  Grant,  56  Miss.  404. 

Default  of  Assignee  Cited  In.  —  If  an  assignee 
fails  to  appear  when  cited,  and  judgment  is 
rendered  against  the  garnishee,  the  assignee 
is  thereby  estopped  from  setting  up  any 
claim  to  the  debt  against  the  garnishee. 
Smoot  v.  Eslava,  23  Ala.  659,  58  Am.  Dec.  310. 

1.  Not  Discharge  of  Judgment  Against  De- 
fendant.—  Robertshon  v.  Norroy,  1  Dyer  83a; 
Backus  v.  Denison,  Kirby  (Conn.)  421;  Noble 
v.  Merrill,  48  Me.  140.  See  also  Beaumont  v. 
Eason,  12  Heisk.  (Tenn.)  417. 

A  judgment  against  a  trustee  has  been  held 
to  be  no  discharge  of  the  judgment  against 
the  debtor,  though  by  means  of  the  trustee 
suit  payment  by  the  trustee  to  the  debtor  was 
prevented,  and  by  the  subsequent  insolvency 
of  the  trustee  the  debt  was  lost,  and  though 
the  creditor  neglected  for  twenty  years  to  sue 
out  a  writ  of  scire  facias  against  the  trustee. 
Noble  v.  Merrill,  48  Me.  140. 

Must  Release  Garnishee.  —  In  Doughty  v. 
Meek,  105  Iowa  16,  it  was  held  that  where  one 
has  been  charged  as  garnishee  on  a  garnish- 
ment issued  in  aid  of  an  execution,  the  execu- 
tion creditor  must  release  the  garnishee,  or 
otherwise  the  amount  for  which  the  garnishee 
was  charged  must  be  credited  on  the  judg- 
ment, and  the  execution  creditor  can  only  en- 
force payment  of  the  balance  by  the  execution 
debtor. 

2.  Matters  Affecting  Jurisdiction  of  Court  — 

Alabama.  —  Alabama  G.  S.  R.  Co.  v.  Chum- 
ley,  92  Ala.  317;  Edwards  v.  Levinshon,  80 
Ala.  447. 

Arkansas.  —  Desha  v.  Baker,  3  Ark.  509. 
Colorado.  —  McPhee  v.  Gomer,  6  Colo.  App. 
461. 

Georgia. — Southern  R.  Co.  v.  Newton,  (Ga. 
1899)  32  S.  E.  Rep.  658. 

Illinois.  —  Pierce  v.  Carleton,  12  111.  358,  54 
Am  Dec.  405. 

Indiana.  —  Beard  v.  Beard,  21  Ind.  321; 
Matheney  v.  Earl,  75  Ind.  531;  Field  v. 
Malone,  102  Ind.  251;  Toledo,  etc.,  R.  Co.  v. 
McNulty,  34  Ind.  531:  Ohio,  etc.,  R.  Co. 
v.  Alvey,  43  Ind.  180;  Emery  v.  Royal,  117  Ind. 
299;  Schoppenhast  v.  Bollman,  21  Ind.  280; 


Harmon  v.  Birchard,  8  Blackf.  (Ind.)  418; 
Richardson  v.  Hickman,  22  Ind.  244;  Terre 
Haute,  etc.,  R.  Co.  v.  Baker,  122  Ind.  433, 

4  Ind.  App.  66;  Louisville,  etc.,  R.  Co.  v.  Lake, 

5  Ind.  App.  450;  Louisville,  etc.,  R.  Co.  v. 
Parish,  6  Ind.  App.  89;  Ambs  v.  Towle,  1  Ind. 
App.  426;  Debbs  v.  Dalton,  7  Ind.  App.  84. 

Iowa.  —  O'Rourke  v.  Chicago,  etc.,  R.  Co., 
55  Iowa  332. 

Kansas.  —  Spencer  v.  Iowa  Mortg.  Co.,  6 
Kan.  App.  378. 

Kentucky.  —  Robertson  v.  Roberts,  1  A.  K. 
Marsh.  (Ky.)  247. 

Massachusetts.  —  Stimpson  v.  Maiden,  109 
Mass.  313. 

Michigan.  —  Hebel  z>.  Amazon  Ins.  Co.,  33 
Mich.  400;  Laidlaw  v.  Morrow,  44  Mich.  547; 
Crisp  v.  Ft.  Wayne,  etc.,  R.  Co.,  98  Mich.  648; 
School  Dist.  No.  4  v.  Gage,  39  Mich.  484,  33 
Am.  Rep.  421;  Union  Bank  v.  Hanish,  97 
Mich.  404. 

Mississippi.  —  Whitehead  v.  Henderson,  4 
Smed.  &  M.  (Miss.)  704;  Berry  v.  Anderson,  2 
How.  (Miss.)  649. 

Missouri.  —  Fletcher  v.  Wear,  81  Mo.  524; 
Moses  P.  Johnson  Machinery  Co.  v.  Watson, 
57  Mo.  App.  629;  Simmons  v.  Missouri  Pac. 
R.  Co.,  19  Mo.  App.  542;  McCord,  etc.,  Mer- 
cantile Co.  v.  Bettles,  58  Mo.  App.  384. 

Nebraska.  —  State  v.  Duncan,  37  Neb.  631; 
Whitcomb  v.  Atkins,  40  Neb.  549. 

New  York.  —  Shaver  v.  Brainard,  29  Barb. 
(N.  Y.)  25;  Martin  v.  Central  Vermont  R.  Co., 
50  Hun  (N.  Y.)  347;  Rov  v.  Baucus,  43  Barb. 
(N.  Y.)  310. 

Pennsylvania.  —  Evans  v.  Zane,  (C.  PI.)  13 
Montg.  Co.  Rep.  (Pa.)  47;  Noble  v.  Thompson 
Oil  Co.,  79  Pa.  St.  354,  21  Am.  Rep.  66;  Mel- 
loy  v.  Deal,  124  Pa.  St.  161. 

Rhode  Island. — Greene  v.  Tripp,  11  R.  I. 
424. 

Tennessee.  —  Woodfolk  v.  Whitworth,  5 
Coldw.  (Tenn.)  561. 

Texas.  —  Haggerty  v.  Ward,  25  Tex.  144; 
Rowlett  v.  Lane,  43  Tex.  274;  Insurance  Co. 
of  North  America  v.  Friedman,  74  Tex.  59; 
Sun  Mut.  Ins.  Co.  v.  Seeligson,  59  Tex.  3; 
Kelly  v.  Gibbs,  84  Tex.  147;  Shoemaker  v. 
Pace,  (Tex.  Civ.  App.  1897)  41  S.  W.  Rep.  498. 

West  Virginia.  —  Stewart  v.  Northern  Assur. 
Co.,  45  W.  Va.  834. 

Wisconsin.  —  Wells   v.    American  Express 
Co.,  55  Wis.  23,  42  Am.  Rep.  695;  Steen  v. 
Norton,  45  Wis.  412;  Rasmussen  v.  McCabe, 
;     46  Wis.  600;  Edler  v.  Hasche,  67  Wis.  653. 
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Necessity  for  Service  of  Process  on  Garnishee.  —  In  order  that  the  defendant  may  be 
concluded  by  the  proceedings  it  has  been  held  necessary  that  there  should 
have  been  a  proper  service  of  process  on  the  garnishee.  The  latter  has  no 
power  to  affect  the  rights  of  the  defendant  by  voluntarily  appearing  as  gar- 
nishee, and  if  he  does  voluntarily  appear,  the  proceedings  will  afford  no  pro- 
tection to  him  against  subsequent  liability  to  the  defendant.1 

Service  on  Defendant  Appearing  from  Record.  —  Where  the  record  shows  a  valid 
service  on  the  defendant  when  there  was  in  fact  no  service  on  him,  and  there 
is  no  other  objection  to  the  validity  of  the  garnishment  proceedings  than  that 
of  want  of  service  on  the  defendant,  it  seems  that  the  garnishee  may  rely  upon 
the  return  of  the  officer  in  regard  to  such  service,  and  the  garnishment  pro- 
ceedings will  afford  protection  to  him  against  a  subsequent  action  by  the 
defendant.2 

(2)  Presumption  in  Favor  of  Jurisdiction  —  Courts  of  General  Jurisdiction.  —  The 
general  rule  that  where  a  special  authority  in  derogation  of  the  common  law 
is  conferred  by  statute  on  a  court  of  general  jurisdiction  it  becomes  quoad  hoc 
an  inferior  or  limited  court,3  is  applied  to  garnishment  proceedings  in  courts 
of  general  jurisdiction,  and  it  is  therefore  held  that  where  a  judgment  in  such 
proceedings  is  relied  upon  by  the  garnishee  in  defense  of  subsequent  liability 
to  the  defendant,  the  facts  necessary  to  the  jurisdiction  of  the  court  must 
appear  on  the  face  of  the  proceedings.4 

Courts  of  Inferior  Jurisdiction.  —  And  a  fortiori,  in  case  of  garnishment  proceed- 
ings in  courts  of  inferior  jurisdiction,  the  necessary  jurisdictional  facts  must 
appear  of  record.5 

Judicial  Ascertainment  of  Jurisdictional  Fact.  —  If  the  existence  of  a  fact  is  necessary 
to  the  jurisdiction  of  the  court  in  such  proceedings,  and  the  court  expressly 


Want  of  Jurisdiction  to  Render  Judgment 
Against  Defendant.  —  Laidlaw  v.  Morrow,  44 
Mich.  547;  Moses  P.  Johnson  Machinery  Co. 
v.  Watson,  57  Mo.  App.  629;  Whitehead  v. 
Henderson,  4  Smed.  &  M.  (Miss.)  704. 

Want  of  jurisdiction  of  Res  —  Indebtedness 
Owing  by  Nonresident  to  Nonresident.  —  Ala- 
bama G.  S.  R.  Co.  v.  Chumley,  92  Ala.  317 

Attachment  Issued  from  Wrong  County.  — 
Robertson  v.  Roberts,  1  A.  K.  Marsh.  (Ky.) 
247 

Foreign  Attachment  Instituted  After  Death  of 
Defendant.  —  Loring  v.  Folger,  7  Gray  (Mass.) 
505- 

1.  Voluntary  Appearance  by  Garnishee.  —  Hebel 
v.  Amazon  Ins.  Co.,  33  Mich.  400;  Stale  v. 
Duncan,  37  Neb.  631;  Steen  v.  Norton,  45  Wis. 
412;  Insurance  Co.  of  North  America  v.  Fried- 
man, 74  Tex.  56;  Edler  v.  Hasche,  67  Wis. 
653.  See  also  Nelson  v.  Sanborn,  64  N.  H. 
310;  Pratt  v.  Sanborn,  63  N.  H.  115;  Reding- 
ton  v.  Dunn,  24  N.  H  162. 

2.  Service  on  Defendant  Appearing  from  Record. 
—  Wheeler  v.  Aldrich,  13  Gray  (Mass.)  51. 
See  also  Morrison  v.  New  Bedford  Sav.  Inst., 
7  Gray  (Mass.)  269. 

Foreign  Judgment.  — In  O'Rourke  v.  Chi- 
cago, etc.,  R.  Co.,  55  Iowa  332,  where  a  de- 
fendant relied  upon  garnishment  proceedings 
in  another  state  as  a  bar  to  the  action,  it  was 
held  competent  to  show  that  the  principal 
judgment  on  which  the  garnishment  proceed- 
ing was  based  was  invalid  for  want  of  service 
sufficient  to  give  jurisdiction  to  the  court.  In 
this  case  the  record  showed  that  service  was 
had  upon  the  defendant  by  leaving  a  copy  at 
his  "  last  usual  place  of  abode,"  and  the  de- 
fendant was  permitted  to  show  that  the  place 


where  the  copy  was  left  was  not  in  fact  his 
last  place  of  abode. 

3.  Thatcher  v.  Powell,  6  Wheat.  (U.  S.)  119; 
Shivers  v.  Wilson,  5  Har.  &  J.  (Md.)  130,  9 
Am.  Dec.  497;  Denning  v.  Corwin,  11  Wend. 
(N.  Y.)  647;  Smith  v.  Fowle,  12  Wend.  (N.  Y.) 
9.  See,  for  a  full  discussion  of  this  subject, 
the  title  Jurisdiction. 

4.  Jurisdictional  Facts  Must  Appear  of  Record. 
—  Gunn  v.  Howell,  27  Ala.  663,  62  Am.  Dec. 
785;  Louisville,  etc.,  R.  Co.  v.  Parish,  6  Ind. 
App.  89. 

Judgment  of  Foreign  Court. —  Where  a  judg- 
ment of  a  foreign  court  charging  one  as  gar- 
nishee  is  relied  on  as  a  defense,  and  it  is  not 
shown  what  facts  are  necessary  to  the  juris- 
diction of  the  court,  it  will  be  presumed  that 
there  are  facts  necessary  to  its  jurisdiction  in 
existence.    Mills  v.  Stewart,  12  Ala.  90. 

In  Smith  v.  Taber,  16  Tex.  Civ.  App.  154,  it 
appeared  that  the  defendant,  a  citizen  of 
Texas,  had  been  summoned  and  charged  as- 
garnishee  in  an  Illinois  court  in  an  action 
against  the  plaintiff,  also  a  resident  of  Texas. 
It  was  held  that  it  would  be  presumed  that  the 
indebtedness  of  the  defendant  sought  to  be 
reached  in  such  proceedings  was  payable  in 
Illinois,  that  the  Illinois  court  therefore  had 
jurisdiction,  and  that  such  proceedings  were  a  . 
defense  to  the  defendant  against  subsequent 
liability  to  the  plaintiff. 

5.  Courts  of  Inferior  Jurisdiction.  —  Edwards 
v.  Levinshon,  80  Ala.  447;  Louisville,  etc.,  R. 
Co.  v.  Parish,  6  Ind.  App.  89;  Barton  v. 
Smith,  7  Iowa  85;  Spencer  v.  Iowa  Mortg.  Co., 
6  Kan.  App.  378;  Edler  v.  Hasche,  67  Wis. 
653;  Wells  v.  American  Express  Co.,  55  Wis. 
23,  42  Am.  Rep.  695. 
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adjudicates  that  such  fact  exists,  the  fact  that  such  adjudication  is  erroneous 
does  not  render  the  proceedings  therein  void  and  prevent  the  garnishee  from 
relying  thereon  as  a  defense  to  subsequent  liability  to  the  defendant.1 

b.  Defects  Not  Affecting  Jurisdiction.  —  If  the  proceedings  in 
the  principal  action  and  in  the  garnishment  are  sufficient  to  give  to  the  court 
jurisdiction  of  the  parties  and  the  property  or  effects  in  the  hands  of  the 
garnishee  sought  to  be  reached,  mere  irregularities  in  the  proceedings 
which  would  be  corrected  on  appeal  will  not  prevent  the  garnishee  from 
availing  himself  of  the  judgment  charging  him  as  garnishee  as  a  defense 
to  a  subsequent  suit  by  the  defendant.2  And  where  the  garnishee  satisfies 
the  judgment  rendered  against  him,  he  will  be  relieved  from  liability  to 
the  defendant  though  the  proceedings  are  subsequently  reversed  on  appeal 
by  the  defendant.3 

5.  Judgment  in  Garnishment  Proceedings  as  Res  Judicata  —  a.  As  Between 
Plaintiff  and  Garnishee.  —  As  between  the  plaintiff  and  the  garnishee, 


1.  Judicial  Ascertainment  of  Existence  of  Juris- 
dictional Fact.  —  Gunn  v.  Howell,  27  Ala.  663, 
62  Am.  Dec.  785;  Axman  v.  Dueker,  45  Kan. 
179;  Brown  v.  Gilman,  13  Mass.  158.  See  also 
Wyatt  v.  Rambo,  29  Ala.  510,  68  Am.  Dec.  89. 

Appearance  and  Objection  by  Defendant  to  Juris- 
diction. —  In  a  suit  commenced  in  the  District 
Court,  garnishment  proceedings  were  insti- 
tuted, the  defendant  made  a  special  appear- 
ance to  contest  the  jurisdiction  of  the  court 
over  the  subject-matter  of  the  action,  and  a 
ruling  sustaining  the  jurisdiction  of  the  ccurt 
was  made.  It  was  held  that  the  proceedings 
in  garnishment  cculd  not  be  collaterally 
attacked,  and  constituted  a  defense  to  a  subse- 
quent action  by  the  defendant  against  the  gar- 
nishee.   Axman  v.  Dueker,  45  Kan.  179. 

Want  of  Jurisdiction  over  Subject-matter.  —  If, 
however,  the  garnishment  proceeding  is  quasi 
a  proceeding  in  rem,  as  where  the  defendant 
is  served  only  by  publication,  and  the  question 
of  jurisdiction  goes  to  the  subject-matter,  it 
has  been  held  that  the  fact  that  the  court  as- 
sumed jurisdiction  against  the  objection  of  the 
garnishee  is  not  conclusive  as  to  its  jurisdic- 
tion, so  as  to  render  such  proceeding  a  bar  to 
a  subsequent  action  by  the  defendant  against 
the  garnishee.  McCarty  v.  Steam-Propeller 
City  of  New  Bedford,  4  Fed.  Rep.  831;  Mis- 
souri Pac.  R.  Co  v.  Sharitt,  43  Kan.  375,  19 
Am.  St..  Rep.  143;  Douglass  v.  Phenix  Ins. 
Co.,  138  N.  Y.  209,  34  Am.  St.  Rep.  448;  Illi- 
nois Cent.  R.  Co.  v.  Smith,  70  Miss.  344,  35 
Am.  St.  Rep.  651. 

2.  Irregularities  Not  Affecting  Jurisdiction  — 
England.  —  M' Daniel  v.  Hughes,  3  East  367. 

United  States.— The  City  of  New  Bedford, 
20  Fed.  Rep.  61;  Telles  v.  Lynde,  47  Fed. 
Rep.  912. 

Alabama.  —  Montgomery  Gas  Light  Co.  v. 
Merrick,  61  Ala.  534;  Tubb  v.  Madding, 
Minor  (Ala.)  129;  Duncan  v.  Ware,  5  Stew. 
&  P.  (Ala.)  119,  24  Am.  Dec.  772;  Edwards  v. 
Levinshon,  80  Ala.  447;  Parmer  v.  Ballard, 
3  Stew.  (Ala.)  326;  Gildersleeve  v.  Caraway,  19 
Ala.  246;  Merrill  v.  Vaughan,  (Ala.  1898)  24 
So.  Rep.  580. 

Delaware.  — Stille  v.  Layton,  2  Harr.  (Del.) 
149. 

Illinois.  —  Sandburg  v.  Papineau,  81  111.  446. 
Indiana.  -  -  Oppenheim  v.  Pittsburgh,  etc., 
R.  Co.,  85  Ind.  471;  Ohio,  etc.,  R.  Co.  v. 


Alvey,  43  Ind.  180;  Cornwell  v.  Hungate,  1 
Ind.  156;  Richardson  v.  Hickman,  22  Ind.  244. 

Iowa.  —  Smith  v.  Dickson,  58  Iowa  444; 
Houston  v.  Walcott,  1  Iowa  86;  Burton  v.  Dis- 
trict Tp.,  11  Iowa  166;  Moore  v.  Chicago,  etc., 
R.  Co.,  43  Iowa  385. 

Kansas.  —  Axman  v.  Dueker,  45  Kan.  179, 
745- 

Kentucky.  —  Atcheson  v.  Smith,  3  B.  Mon. 
(Ky.)  503;  Blincoe  v.  Head,  (Ky.  1898)  44  S. 
W.  Rep.  374. 

Massachusetts.  —  Dole  v.  Boutwell,  1  Allen 
(Mass.)  286;  Webster  v.  Lowell,  2  Allen 
(Mass.)  123;  Leonard  v.  New  Bedford  Five 
Cents  Sav.  Bank,  116  Mass.  210. 

Michigan.  —  Fasquelle  v.  Kennedy,  55  Mich. 
305;  Bigalow  v.  Barre,  30  Mich.  1. 

Nebraska.  —  Wilson  v.  Burney,  8  Neb.  39. 
New  Jersey.  —  Russell  v.  Work,  35  N.J.  L. 
316;  Lomerson  v.  Hoffman,  24  N.  J.  L.  674. 

New  York.  —  Holmes  v.  Remsen,  4  Johns. 
Ch.  (N.  Y.)  466,8  Am.  Dec.  581;  Gray  v.  Dela- 
ware, etc..  Canal  Co.,  (Supm.  Ct.)  5  Abb.  N. 
Cas.  (N.  Y.)  131. 

Ohio.  —  Carper  v.  Richards,  13  Ohio  St.  219; 
Root  v.  Davis,  51  Ohio  St.  29. 

Pennsylvania.  —  Paul  v.  Johnson,  9  Phila. 
(Pa.)  32,  29  Leg.  Int.  (Pa.)  4. 

Wisconsin.  —  Rasmussen  v.  McCabe,  43  Wis. 
471;  Bushnell  v.  Allen,  48  Wis.  460. 

Failure  to  Give  Notice  to  Absent  Defendant.  — 
A  trustee  adjudged  chargeible  will  be  pro- 
tected in  his  payment  of  the  judgment  al- 
though no  petsonal  notice  of  the  suit  was 
given  to  the  principal  debtor,  who  was  absent, 
from  the  state,  and  although  no  recognizance 
for  a  writ  of  review  was  given  by  the  plaintiff. 
Stearns  v.  Wrisley,  30  Vt.  661. 

Irregular  Judgment  Recognized  by  Court  of 
Admiralty. —  In  Telles  v.  Lynde,  47  Fed.  Rep. 
912,  it  was  held  that  where  a  shipowner,  as 
garnishee,  had  been  compelled  in  a  justice's 
court  to  pay  wages  owing  to  a  fisherman,  such 
payment  could  be  relied  on  in  a  court  of  ad- 
miralty as  a  defense  to  a  subsequent  libel  by 
the  fisherman  for  the  --ecoverv  of  such  wages, 
though  the  proceeding  in  the  justice's  court 
was  reversible  for  error. 

3.  Subsequent  Reversal.  —  Telles  v.  Lynde,  47 
Fed.  Rep.  912  [citing  8  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  1252];   Duncan  v.  Ware,  5 
Stew.  &  P.  (Ala.)  119,  24  Am.  Dec.  772;  Gunn 
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the  judgment  as  to  the  amount  of  the  garnishee's  indebtedness  to  the 
defendant  is  conclusive,  and  cannot  be  again  litigated  in  subsequent  proceed- 
ings by  the  plaintiff,1  and  where  the  garnishee  admits  an  indebtedness  to  the 
defendant,  and  judgment  is  rendered  against  him.  as  garnishee,  it  is  conclusive 
upon  him  in  subsequent  proceedings  on  the  question  of  his  indebtedness.* 

b.  As  Between  Garnishee  and  Defendant. — As  between  the  gar- 
nishee and  the  defendant,  however,  the  defendant  is  not  a  party  to  the  issue 
as  to  the  amount  of  the  garnishee's  indebtedness  to  him,  and  the  judgment 
rendered  thereon  is  not  conclusive  upon  him  in  a  subsequent  action  by  him 
against  the  garnishee,  but  is  only  a  protection  to  the  garnishee  to  the  extent 
of  such  judgment,  leaving  open  for  settlement  the  actual  amount  of  the  gar- 
nishee's indebtedness  to  the  defendant  or  his  possession  of  property  belonging 
to  the  latter.  Therefore,  in  a  subsequent  action  by  the  defendant  against  the 
garnishee,  the  former  may  show  that  the  garnishee  was  in  fact  indebted  to 
him  to  a  larger  amount  than  the  amount  for  which  he  was  adjudged  garnishee,3 


v.  Howell,  35  Ala.  144,  73  Am.  Dec.  484;  Rich- 
ardson v.  Hickman,  22  Ind.  244;  Atcheson  v. 
Smith,  3  B.  Mon.  (Ky.)  502;  Webb  v.  Miller, 
24  Miss.  638,  57  Am.  Dec.  189. 

1.  Judgment  Conclusive  as  Between  Plaintiff 
and  Garnishee.  —  Banker  v.  Tufts,  57  Me.  417; 
Josrph  v.  Boldridge,  43  Mo.  App.  333;  Lyford 
v.  Demerritt,  32  N.  H.  234. 

But  the  discharge  of  a  garnishee  on  execu- 
tion would  be  no  bar  to  a  proceeding  to 
subject  to  ihe  payment  of  the  judgment 
real  estate  conveyed  by  the  debtor  to  the 
garnishee  in  fraud  of  creditors,  because  the 
proceeding  by  garnishment  is  not  adapted  to 
reach  the  title  to  real  estate  so  held  by  the 
garnishee,  and  consequently  the  right  to  sub- 
ject it  to  the  satisfaction  of  the  judgment  was 
not  involved  in  the  judgment  discharging  the 
garnishee.  Boyle  v.  Maroney,  73  Iowa  70,  5 
Am.  St.  Rep.  657. 

In  Carter  v.  Smith,  23  Wis.  497,  it  was  held 
that  after  recovering  a  judgment  against  the 
garnishee  as  the  purchaser  of  certain  goods 
from  the  defendant,  the  plaintiff  in  the  gar- 
nishment proceedings  cannot  attach  the  goods 
on  the  ground  that  the  sale  to  the  garnishee 
was  fraudulent. 

Garnishee  Discharged  on  Technical  Grounds.  — 
Where,  however,  the  garnishee  is  discharged 
on  a  technicality,  another  garnishment  process 
may  be  served  upon  him  by  the  same  creditor. 
The  judgment  discharging  the  garnishee  is 
not  in  such  a  case  res  judicata  upon  the  ques- 
tion of  the  garnishee's  indebtedness  to  the  de- 
fendant.   Marsh  71.  Phillips,  77  Ga.  436. 

2.  Baker's  Appeal,  (Pa.  1886)  3  Atl.  Rep. 
766. 

3.  Judgment  Charging  Garnishee  Not  Conclu- 
sive Against  Defendant  —  Alabama. — Jones  v. 
Kolisenski,  11  Ala.  607;  Cameron  v.  Stollen- 
werck,  6  Ala.  704. 

Illinois.  —  Scoville  v.  Miller,  40  111.  App. 
237. 

Indiana.  — Barton  v.  Allbright,  29  Ind.  489; 
Dunn  v.  Barton,  2  Ind.  App.  444. 

Iowa.  —  Collins  v.  Jennings,  42  Iowa  447. 

Louisiana.  — Robeson  v.  Carpenter,  7  Mart. 
N.  S.  (La.)  30. 

Maine.  —  McAllister  v.  Brooks,  22  Me.  80, 
38  Am.  Dec.  282;  Webster  v.  Adams,  58  Me. 
317. 

Massachusetts.  —  Smith  v.  Stearns,  19  Pick. 


(Mass.)  20;  Kellogg  v.  Waite,  99  Mass.  501; 
Groves  v.  Brown,  11  Mass.  334. 

Missouri.  —  Strauss  v.  Ayres,  87  Mo.  348. 

New  Hampshire.  —  Brown  v.  Dudley,  33  N. 
H.  511;  Drew  v.  Towle,  27  N.  H.  412,  59  Am. 
Dec.  380;  Puffer  v.  Graves,  26  N.  H.  256;  In- 
graham  v.  Olcock,  14  N.  H.  243. 

Pennsylvania.  —  Ruff  v.  Ruff,  85  Pa.  St.  333; 
Breading  v.  Siegworth,  29  Pa.  St.  396. 

Vermont.  —  Baxter  v.  Vincent,  6  Vt.  614. 
Compare  Smith  v.  Stratlon,  56  Vt.  362. 

Allowance  of  Set-off.  —  When,  in  fixing  the 
liability  of  the  garnishee,  credit  is  given  to 
him  for  a  set-off  claimed  by  him,  the  allowance 
of  such  set-off  is  not  conclusive  as  to  the  gar- 
nishee's right  thereto  in  a  subsequent  action 
against  him  by  the  defendant.  Smith  v. 
Stearns,  19  Pick.  (Mass.)  20.  See  also  Puffer 
v.  Graves,  26  N.  H.  256. 

Assignee  of  Defendant.  —  In  Puffer  v.  Graves, 
26  N.  H.  256,  the  judgment  charging  the  gar- 
nishee was  held  not  to  be  conclusive  as  to  the 
amount  of  his  actual  indebtedness  as  against 
an  assignee  of  the  defendant. 

Trustees  in  Insolvency  of  Defendant. —  In 
Tarns  v.  Bullitt,  35  Pa.  St.  308,  it  was  held  that 
a  verdict  and  judgment  against  the  garnishee 
in  an  attachment  execution  was  not  con- 
clusive as  to  the  original  amount  of  the 
garnishee's  indebtedness  to  the  principal  de- 
fendant, in  a  subsequent  action  by  trustees  in 
insolvency  of  the  defendant  in  the  attachment 
against  the  garnishee. 

Not  Evidence  Against  Defendant  as  to  Amount 
of  Indebtedness.  — In  Jones  v.  Kolisenski,  n 
Ala.  607,  a  judgment  on  an  issue  formed  be- 
tween the  attaching  creditor  and  the  gar- 
nishee, as  to  the  amount  of  the  indebtedness 
of  the  garnishee  to  the  defendant,  was  held 
not  even  evidence  against  the  defendant  of  the 
amount  of  such  indebtedness  in  a  suit  subse- 
quently commenced  by  the  defendant  against 
the  garnishee,  the  defendant  not  having  under 
the  statute  controverted  the  answer  of  the 
garnishee. 

Burden  of  Proof.  —  Of  course  the  burden  of 
proof  is  upon  the  defendant  in  a  subsequent 
action  by  him  against  the  garnishee,  to  prove 
that  the  garnishee  was  indebted  to  him  in  ex- 
cess of  the  amount  for  which  he  was  adjudged 
garnished.  McAllister  v.  Brooks,  22  Me.  80, 
38  Am.  Dec.  282. 
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or,  if  the  garnishee  secured  his  discharge  in  such  proceedings  on  the  ground 
that  he  was  not  indebted  to  the  defendant,  the  latter  may  still  show  that  he 
was  in  fact  indebted  to  him.1 

Garnishee  Charged  when  Not  Indebted —  Reimbursement  from  Defendant.  —  If  a  garnishee 
suffers  judgment  to  go  against  him  by  default,  he  may  not,  upon  ascertaining 
that  in  fact  he  owes  the  defendant  nothing,  recover  from  him  the  amount  paid  ! 
in  obedience  to  the  judgment. ? 

Not  Conclusive  Against  Other  Creditors  of  Defendant. —  And  the  judgment  upon  an 
issue  between  the  plaintiff  and  the  garnishee  as  to  the  amount  of  the  latter's 
indebtedness  has  been  held  not  to  be  conclusive  as  against  another  creditor 
of  the  defendant  who  brings  garnishment  proceedings  against  the  same  person 
as  garnishee  of  the  same  defendant.3 

6.  Proving  Judgment.  — ■  Where  a  person  relies  on  a  judgment  charging  him 
as  garnishee  in  defense  of  an  action  subsequently  brought  against  him,  the 
manner  of  proving  such  judgment  does  not,  of  course,  differ  from  the  manner 
of  proving  any  other  judgment.4  Thus  it  may  be  proved  by  the  record  itself 
or  by  a  duly  authenticated  copy.5 

Identification  of  Demand.  — -  It  is  of  course  incumbent,  however,  upon  the  gar- 
nishee to  show  that  the  demand  upon  which  he  was  charged  as  garnishee  was 
identical  with  that  upon  which  it  is  subsequently  sought  to  charge  him.6 

XX.  Care,  Custody,  and  Control  of  Property  —  1.  Garnishee's  Right  to 
Retain  Possession.  —  As  a  general  rule,  the  garnishee  is  entitled  to  retain  pos- 
session of  the  property  or  credits  in  his  hands  until  the  determination  of  the 
garnishment  proceedings.7  Before  the  rendition  of  judgment  against  the  gar- 
nishee he  is  not  charged  with  respect  to  the  property  or  credits  in  his  hands, 
nor  can  they  be  delivered  over  to  the  officer  holding  an  execution  against  the 
defendant,  or  seized  by  him  on  such  process  by  virtue  of  any  prior  lien,  incho- 
ate or  otherwise,  created  thereon  under  the  garnishment  proceedings.8 

Direct  Attachment  of  Property  in  Hands  of  Garnishee.  —  Though  there  are  decisions 
to  the  contrary,9  it  has  been  held  that  after  the  service  of  the  writ  of  garnish- 
ment, the  garnishee  is  entitled  to  hold  possession  of  the  property  until  his 
liability  as  garnishee  is  determined,  and  the  property  cannot  before  then  be 
taken  from  him  by  the  levy,  at  the  suit  of  a  third  person,  of  a  direct  attach- 
ment upon  it.10 

2.  Payment  into  Court  —  Garnishee's  Right  of  Payment  into  Court. — The  statutes 


1.  Judgment  Discharging  Garnishee.  —  Finch 
v.  Alexander  County  Nat.  Bank,  65  111.  App. 
337;  Ruff  v.  Ruff,  85  Pa.  St.  333;  Laport  v. 
Bacon,  48  Vt.  176. 

2.  Garnishee  Charged  When  Not  Indebted  — 
Reimbursement  by  Defendant.  —  Segog  v.  Engle, 
43  Minn.  191  •  Ambs  v.  Towle,  1  Ind.  App. 
426:  Wh'ueside  v.  Tunstall,  17  111.  258. 

3.  Not,  Conclusive  Against  Other  Creditors  of 
Defendant.  —  Breading  v.  Siegworth,  29  Pa.  St. 
396;  Spruill  v.  Trader,  5  Jones  L.  (50  N.  Car.) 
39;  Strauss  v.  Ayres,  87  Mo.  348.  But  see 
Smith  v.  Stratton,  56  Vt.  362. 

4.  Proof  of  Judgment.  —  See  the  title  Judg- 
ments and  Decrees. 

5.  Harmon  v.  Birchard,  8  Blackf.  (Ind.)  418; 
Richirrtson  v.  Hickman,  22  Ind.  244;  Dirlam 
v.  Wenger,  14  Mo.  548;  Rasmussen  v.  Mc- 
Cabe,  43  Wis.  471;  Rector  v.  Drury,  4  Chand. 
(Wis.)  24. 

6.  Identification  of  Demand.  —  Sangsier  v. 
Butt,  17  Ind.  354;  Corn  well  v.  H  ungate,  1 
Ind.  156;  Hutchinson  v.  Eddy,  29  Me.  91; 
Weiherwax  v.  Paine,  2  Mich.  555;  Dirlain  v. 
Wenger,  14  Mo.  548.  See  also  Miller  v.  Mc- 
Clain,  10  Yerg.  (Tenn.)245. 


Default  Judgment  —  Parol  Evidence  to  Identify. 

—  Cook  v.  Field,  3  Ala.  53,  36  Am.  Dec. 
436.  See  also  Bostwick  v.  Brvant,  113  Ind. 
448. 

7.  Right  of  Garnishee  to  Retain  Possession.  — 

Langdon  v.  Thompson,  25  Minn.  509;  Ash  v. 
Akin,  2  Tex.  Civ.  App.  S3. 

Garnishee  Having  Lien  on  Property.  —  And  this 
is  especially  true  where  the  garnishee  has  a 
lien  upon  the  property  for  his  own  security. 
Smith  v.  Clarke,  9  Iowa  241;  Cox  v.  Russell, 
44  Iowa  556;  Scholefield  v.  Bradlee,  8  Mart. 
(La.)  495;  Dennistoun  v.  New  York  Croton, 
etc.,  Co.,  6  La.  Ann.  782;  Smith  v.  Menominee 
Circuit  Judge,  53  Mich.  560;  Coombs  v.  Davis, 
2  Wash.  Ter.  466.  - 

8.  Langdon  v.  Thompson,  25  Minn.  509. 

9.  Direct  Attachment  of  Property  in  Hands  of 
Garnishee.  —  Cole  v.  Wooster,  2  Conn.  205; 
Burlingame  v.  Bell,  16  Mass.  318;  Swelt  v. 
Brown,  5  Pick.  (Mass.)  178;  Allen  v.  Hall,  5 
Met.  (Mass.)  265. 

10.  Scholefield  v.  Bradlee,  8  Mart.  (La.)  495: 
Dennistoun  v.  New  York  Croton,  etc.,  Co.,  6 
La.  Ann.  782;  Kendrick  v.  B.  &  N.  Y.  Cent. 
R.  Co.,  3  R.  I.  235. 
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in  some  jurisdictions  enable  the  garnishee  to  deliver  the  property  or  credits  in 
his  hands  to  the  officer  serving  the  writ  or  into  court,  and  entitle  him  there- 
upon to  be  discharged.1  But  it  would  seem  that  in  the  absence  of  statutory 
authority  the  garnishee  is  not  authorized  to  pay  the  money  into  court  before 
the  determination  of  his  liability  as  garnishee  so  as  to  affect  in  any  way  his 
subsequent  liability  to  the  defendant.8 

Power  of  Court  to  Require  Payment  into  Court.  — The  statutes  in  some  jurisdictions 
also  provide  that  the  court  may  require  the  garnishee  to  turn  over  to  the 
court,  or  to  an  officer  thereof,  the  property  or  credits  in  his  hands,3  though 
the  garnishee  has  a  lien  thereon.'1  And  it  has  been  held  that  the  court,  even 
in  the  absence  of  statutory  authority,  has  the  inherent  power,  when  necessary 
for  the  protection  of  the  plaintiff's  rights,  to  compel  the  garnishee  to  pay  into 
court  during  the  pendency  of  the  proceedings  the  property  or  credits  in  his 
hands.5 

3.  Property  Abandoned  by  Garnishee.  —  It  has  been  held  that  when  property 
in  the  hands  of  the  garnishee  is  abandoned  by  him,  the  cou"t  has  power  to 
appoint  a  suitable  person  to  take  charge  of  it  during  the  pendency  of  the  gar- 
nishment proceedings.6 

XXI.  Dissolution  of  Garnishment  and  Discharge  of  Garnishee  —  1.  Who 
May  Move  for  Dissolution  or  Discharge.  —  The  garnishment  may  be  dissolved  or 
the  garnishee  discharged,  not  only  on  motion  of  the  defendant,  but  under 
certain  circumstances  on  motion  of  the  garnishee  himself  or  other  interested 
person.7 


1.  Discharge  of  Garnishee  on  Payment  into 
Court  —  Alabama.  —  Warren  v.  Matthews,  96 
Ala.  183. 

Arkansas.  —  Walker  v.  Bradley,  2  Ark.  578. 
California.  —  Roberts  v.  Landecker,  9  Cal. 
266. 

Georgia.  —  Banks  v.  Hunt,  70  Ga.  741. 
Illinois.  —  Nolte  v.  Von  Gassy,  15  111.  App. 
230. 

Indiana.  —  Ryan  v.  Burkam,  42  Ind.  507. 

Iowa.  —  Randolph  v.  Heaslip,  11  Iowa  37; 
Burlington,  etc.,  R.  Co.  v.  Hall,  37  Iowa  620. 

Louisiana.  —  Brown  v.  Richardson,  1  Mart. 
N.  S.  (La.)  210. 

Michigan.  —  Barber  v.  Howd,  85  Mich.  221. 

Mississippi.  —  Herrin  v.   Warren,  61  Miss. 

Missouri.  —  Melton  v.  Kansas  City,  etc.,  R. 
Co.,  39  Mo.  App.  194;  Simmons  v.  Missouri 
Pac.  R.  Co.,  19  Mo.  App.  542. 

Pennsylvania.  —  Rothchild  v.  Morrison,  (Pa. 
C.  PI.)  g  Lane.  L.  Rev.  (Pa.)  74;  Stockham  v. 
Pancoasl,  1  P*.  Dist.  135. 

What  Constitutes  Payment  into  Court.  —  See 
Warren  v.  Matthews.  96  Ala.  183. 

Wbit  Constitutes  Payment  to  Justice.  —  See 
Barber  v.  Howd,  85  Mich.  221. 

What  Constitutes  Payment  to  Constable.  —  See 
Melton  v.  Kansas  City,  etc.,  R.  Co.,  39  Mo. 
App.  19+. 

Exoneration  of  Garnishee  Not  Affected  by  Misap- 
lication  of  Fund  by  Officer.  —  Melton  v.  Kansas 
City,  etc.,  R.  Co.,  39  Mo.  App.  194.  See  also 
Matter  of  Dawson,  no  N.  Y.  114,  6  Am.  St. 
Rep.  346. 

2.  Right  of  Payment  into  Court  Statutory.  — 

Oriental  Bank  v.  Tremont  Ins.  Co.,  4  Met. 
(Mass  )  1;  Lyman  v.  Orr,  26  Vt.  119. 

3.  Power  of  Court  to  Require  Payment  into 
Court — Illinois. —  Illinois  Anglo-American  Sto- 
rage Battery  Co.  v.  Long,  41  111.  App.  333. 

Iowa.  —  Silverman  v.  Kuhn,  53  Iowa  436; 
Hughes  v.  Cory,  20  Iowa  399. 


Michigan.  —  Weed  v.  Mirick,  62  Mich.  414; 
Smith  v.  Menominee  Circuit  Judge,  53  Mich. 
560. 

Minnesota.  —  Langdon  v.  Thompson,  25 
Minn.  509. 

Missouri.  —  McGarry  v.  Lewis  Coal  Co.,  93 
Mo.  237,  3  Am.  St.  Rep.  522. 

Washington.  —  Coombs  v.  Davis,  2  Wash. 
Ter.  46b. 

The  Power  of  the  Court  to  Appoint  a  Receiver 

to  take  possession  of  property  sought  to  be 
reached  by  process  of  garnishment,  and  sell 
or  otherwise  dispose  of  it,  is  limited  to  cases 
where  there  are  goods,  etc.,  in  the  hands  of 
the  garnishee;  the  statute  is  express.  Netter 
v.  Board  of  Trade.  12  111.  App.  607. 

4.  Coombs  v.  Davis,  2  Wash.  Ter.  466; 
Smiih  v.  Menominee  Circuit  Judge,  53  Mich. 
560. 

5.  Smith  v.  Gower,  3  Met.  (Ky.)  177;  Joliann 
v.  Rufener,  32  Wis.  195;  Orton  v.  Noonan,  27 
Wis.  572.  See,  however,  Roberts  v.  Lan- 
decker, 9  Cal.  262;  Hanman  v.  Olvera,  51  Cal. 
501;  Brown  v.  Moore,  61  Cal.  432;  Randolph 
v.  Heaslip,  11  Iowa  37;  Smith  v.  Clarke,  9. 
Iowa  241. 

6.  Property  Abandoned  by  Garnishee.  —  North- 
field  Knife  Co.  v.  Shapleigh,  24  Neb.  635,  8 
Am.  St.  Rep.  224. 

7.  A  Garnishee  may  move  to  have  the  attach- 
ment dissolved.  Wells  v.  Hotchkin,  23  W.  N. 
C.  (Pa.)  26.  Compare  Yost  v.  Ginley,  2  Lack. 
Leg.  Rec.  (Pa.)  347. 

The  garnishee  may  take  a  rule  to  show 
cause  of  action  and  why  the  writ  should  not 
be  dissolved.  Barnes  v.  Anchor  Line,  45  Leg. 
Int.  (Pa.)  236,  6  Pa.  Co.  Ct.  11;  Erb  v.  Landis, 
3  Clark  (Pa.)  226,  5  Pa.  L.  J.  113.  See  also 
Vienne  v.  M'Carty,  1  Dall.  (Pa.)  154. 

When  the  defendant  has  appeared,  the  gar- 
nishee cannot  call  on  the  plaintiff  to  show 
cause  of  action.    Sisk  v.  Kenyon,  2  Chest.  Co. 
Rep.  (Pa.)  422,  2  Lane.  L.  Rev.  137. 
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2.  Grounds  for  Dissolution  or  Discharge  —  a.  In  General.  —  Garnishment 

proceedings  may  be  dissolved  and  the  garnishee  discharged  for  numerous 
reasons.1  Thus,  on  rendition  of  a  judgment  in  favor  of  the  defendant,  the 
garnishment  is  dissolved  and  the  garnishee  entitled  to  be  discharged;2  and 
the  same  is  true  when  the  judgment  recovered  by  the  plaintiff  is  otherwise  satis- 
fied.3 And  a  writ  of  garnishment  has  been  dismissed  as  an  abuse  of  process.4 
Repeal  of  statute.  —  Where,  during  the  pendency  of  a  garnishment  proceeding, 


Where  it  is  admitted  on  the  trial  that  the  de- 
fendant was  actually  within  the  county  at  the 
time  when  the  attachment  was  issued  and 
served,  the  garnishee  has  the  same  right  as 
the  defendant  to  have  the  proceedings  quashed 
for  want  of  jurisdiction.  Webb  v.  Kellogg 
Opera  Co.,  15  Pa.  Co.  Cl.  481. 

A  Mortgagor  of  personalty  which  is  subse- 
quently attached  may  move  to  discharge  the 
attachment  and  for  the  discharge  of  the  gar- 
nishee. P.  Cox  Mfg.  Co.  v.  August,  51 
Kan.  59. 

1.  Garnishment  in  Aid  of  Execution  —  Vacation 
of  Judgment.  —  Incases  of  garnishment  in  aid 
of  execution,  if  the  judgment  is  set  aside  the 
garnishment  is  dissolved  and  the  garnishee 
discharged.    Clough  v.  Buck,  6  Neb.  343. 

Excessive  Claim  by  Plaintiff  in  Affidavit.  — 
Where  the  plaintiff  claimed  in  his  affidavit  for 
garnishment  more  than  was  in  fact  owing  to 
him  from  the  defendant,  it  was  held  that  the 
garnishment  should  be  quashed.  Hamblen  v. 
Tuck,  (Tex.  Civ.  App.  1898)  45  S.  W.  Rep. 
175.  See  also  Joiner  v.  Perkins,  59  Tex.  300; 
Moore  v.  Corley,  (Tex.  App.  1890)  16  S.  W. 
Rep.  787. 

Issuance  of  Garnishment  Unauthorized.  —  Cha- 
nute  v.  Martin,  25  III.  63. 

Noncompliance  with  Subsequent  Statutory  Re- 
quirements. —  See  Orton  v.  Noonan,  31  Wis. 
90. 

Failure  to  Serve  Notice  on  Defendant.  —  Axtell 

v.  Gibbs,  52  Mich.  640. 

Collusion  Between  the  Garnishee  and  the  Plain- 
tiff to  secure  to  the  latter  his  claim  is  no 
ground  for  vacating  the  proceedings.  Barber 
v.  Walker.  26  Wis.  44. 

Fund  Not  Attachable  —  Exemption.  —  It  is 
error  to  dissolve  an  attachment  in  a  summary 
manner  on  a  rule  to  show  cause  on  the  ground 
that  the  fund  is  not  attachable.  The  defend- 
ant and  the  garnishee  must  plead  the  issue. 
Lorenz  v.  Orlady,  87  Pa.  St.  226;  Reed  v. 
Buck,  32  W.  N.  C.  (Pa.)  204. 

Claim  of  Third  Person  to  Fund  Attached.  —  It  is 
irregu'ar  to  dissolve  an  attachment  on  the 
allegation  that  a  third  person  is  entitled  to  the 
fund;  such  question  cannot  be  determined 
on  a  summary  application.  Lorenz  v.  Orlady, 
87  Pa.  St.  226;  Brubaker  v.  Bryan,  6  Lane.  L. 
Rev.  (Pa.)  201;  Landey  v.  Hefley,  n  W.  N.  C. 
(Pa.)  238. 

Subsequent  Arrest  of  Defendant.  —  A  subse- 
quent arrest  of  the  principal  defendant,  in  a 
suit  for  the  same  cause  of  action  as  that  con- 
tained in  the  trustee  writ,  will  not  entitle  the 
garnishee  to  be  discharged.  Webster  v.  Ran- 
dall, 19  Pick.  (Mass.)  13. 

Other  Proceedings  Against  Principal  Defendant. 
—  In  Lawrence  v.  Security  Co.,  56  Conn.  423, 
the  plaintiff  in  garnishment  obtained  a  judg- 
ment against  the  defendant,  and  brought  an 
action  of  scire  facias  against  a  trustee  upon  a 


garnishment,  and  afterwards  brought  an  ac- 
tion of  debt  on  the  judgment  against  the  de- 
fendant in  the  proceeding  to  carry  her  into 
insolvency.  It  was  held  that  the  plaintiff 
would  not  be  regarded  as  having,  by  bringing 
the  latter  suit,  abandoned  his  claim  under  the 
garnishment  proceedings. 

Estoppel  to  Move  for  Discharge.  —  The  fact 
that  a  debtor  has  mortgaged  his  property, 
which  is  subsequently  attached,  will  not  pre- 
clude him  from  moving  for  a  dissolution  of 
the  attachment  or  for  the  discharge  of  the 
garnishee.  P.  Cox  Mfg.  Co.  v.  August,  51 
Kan.  5q. 

Who  May  Object  to  Discharge  —  Co-garnishee.  — 

Where  the  liability  of  the  other  garnishees 
would  be  increased  by  the  discharge  of  one, 
such  other  garnishees  have  an  interest  in  the 
determination  of  the  liability  of  their  co- 
garnishee.    Creasap  v.  Bower,  41  Iowa  210. 

Effect  of  Dissolution  —  Annuls  Judgment 
Against  Garnishee.  —  A  judgment  against  a 
garnishee  in  suit  commenced  by  attachment  is 
annulled  by  the  dissolution  of  the  attachment, 
even  after  plea  pleaded.  Mitchell  v.  Watson, 
9  Fla.  160. 

2.  Rendition  of   Judgment  for  Defendant.  — 

Commercial  Mfg.  Co.  v.  Conrad,  9  Phila.  (Pa.) 
24,  29  Leg.  Int.  (Pa.)  308. 

3.  Satisfaction  of  Judgment  Recovered  by  Plain- 
tiff. —  Newton  v.  Field,  16  Ark.  216;  Kaylor  v. 
Brunswick,  6  Heisk.  (Tenn.)  235;  Hammett  v. 
Morris,  55  Ga.  644. 

The  Reception  by  the  Officer  Holding  an  Execu- 
tion of  Banknotes,  etc.,  to  the  full  amount  of  the 
execution,  from  one  defendant,  is  no  defense  to 
a  person  garnished  as  debtor  of  a  codefendant, 
unless  the  plaintiff  authorized  the  receipt  of 
such  funds  or  accepted  them  after  they  were 
received.    Walker  v.  Bradley,  2  Ark.  578. 

Levy  on  Lands.  —  If  the  execution  issued  on 
the  original  judgment  be  returned  as  satisfied 
by  a  levy  on  lands  of  the  principal  debtor,  the 
garnishee  is  discharged,  although  in  fact  the 
levy  was  on  the  lands  of  a  third  party,  and 
therefore  unavailing.  Fowler  v.  Spelman,  1 
Root  (Conn.)  296. 

A  Levy  upon  the  Property  of  One  Defendant  is 
no  satisfaction  as  to  his  codefendant,  and  can- 
not be  set  up  as  a  defense  in  an  action  of  gar- 
nishment against  the  debtor  of  the  codefendant. 
Walker  v.  Bradley,  2  Ark.  578. 

4.  Abuse  or  Misuse  of  Process.  —  Although 
there  is  no  statutory  provision  expressly  au- 
thorizing it,  the  Circuit  Court  has  an  inherent 
general  power  to  control  and  regulate  pro- 
ceedings upon  summary  process,  such  as 
process  of  garnishment,  to  prevent  abuse 
or  misuse,  and  it  may  give  such  relief  upon  a 
motion  to  dismiss.  Orton  v.  Noonan,  27  Wis. 
572.  See  also  German  American  Bank  v.  But- 
ler-Mueller Co.,  87  Wis.  467;  McNally  v.  Wil- 
kinson, 20  R.  I.  (pt.  ii.)  74. 
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the  statute  authorizing  the  issuance  of  the  garnishment  is  repealed,  the  pro- 
ceedings must  be  quashed.1 

b.  Delay  in  Proceedings. — As  a  general  rule,  the  statutes  of  the  sev- 
eral states  contemplate  a  speedy  determination  of  the  garnishee's  liability,  and 
any  considerable  delay  by  the  plaintiff  not  consented  to  or  acquiesced  in  by 
the  garnishee  will  bea  cause  for  the  dismissal  of  the  proceedings  against  him.2 

c.  Death  of  Parties  —  (i)  Death  of  Plaintiff.  —  The  death  of  the  plain- 
tiff in  garnishment  proceedings  will,  it  would  seem,  have  the  same  effect  upon 
the  proceeding  as  in  ordinary  actions.3 

(2)  Death  of  Defendant  —  in  General.  —  The  effect  of  the  death  of  the 
defendant  upon  garnishment  proceedings,  depending  as  it  does  upon  the  con- 
struction of  dissimilar  statutes,  is  not  the  same  in  the  various  states.  In  some 
jurisdictions  it  is  held  that  the  death  of  the  defendant  dissolves  the  garnish- 
ment, while  in  others  the  contrary  is  maintained,  and  the  latter  is  especially 
true  where  judgment  has  been  rendered  against  the  defendant  before  his  death.4 

Dissolution  of  Defendant  Corporation.  —  The  dissolution  of  a  defendant  corporation 
is  equivalent  to  its  civil  death  and  has  been  held  to  dissolve  the  garnishment 
proceedings.5 

(3)  Death  of  Garnishee  —  In  General.  —  Where  the  garnishee  dies  before 
answer,  it  has  been  held  that  the  garnishment  proceedings  abate  or  are  dis- 


1.  Repeal  of  Statute.  —  Wooding  v.  Puget 
Sound  Nat.  Bank,  11  Wash.  527. 

See  the  title  Statutes  for  a  full  discussion 
of  the  effect  of  the  repeal  of  statutes. 

2.  Delay  in  Proceedings.  —  Kiely  v.  Bertrand, 
67  Mich.  332;  Blake  u.  Hubbard,  45  Mich.  I; 
Noble  v.  Bourke,  44  Mich.  193;  Demeritt  v, 
Estes,  56  N.  H.  313;  Boyd  v.  Davis,  1  Pa. 
Dist.  438;  Wooding  v.  Puget  Sound  Nat. 
Bank,  11  Wash.  527;  Selz  v.  Ft.  Atkinson 
First  Nat.  Bank,  55  Wis.  225.  See  also  Meyer 
v.  Johnson,  60  Ark.  50;  Peck  v.  Stratton,  118 
Mass.  406;  Buchanan  v.  Mitchell,  8  Cine.  L. 
Bui.  8,  8  Ohio  Dec.  (Reprint)  437;  Dunham  v. 
Murphy,  (Tex.  Civ.  App.  1894)  28  S.  W.  Rep. 
132;  Miller  v.  Williams,  30  Vt.  386.  Compare 
Boyer  v.  Hawkins,  86  Iowa  40. 

Pendency  of  a  Cause  for  Fifteen  Months  will  not 
of  itself  warrant  the  dismissal  of  garnishment 
proceedings  if  the  defense  has  raised  no  ques- 
tion of  laches.  Webber  v.  Bolte,  51  Mich. 
113. 

Failure  to  Take  Deposition  of  Trustee.  —  De- 
meritt v.  Estes,  56  N.  H.  313. 

Consent  of  Garnishee  to  Delay.  —  Meigs  v. 
Weller,  90  Mich.  629. 

Delay  Caused  by  Drafting  of  Plaintiffs  Counsel. 
—  Barton  v.  Hensel,  5  Kulp  (Pa.)  415. 

Waiver  of  Delay  —  Acceptance  of  Costs  on  Dis- 
continuance.—  Kiely  v.  Bertrand,  67  Mich.  332. 

Failure  to  Secure  Continuance  Does  Not  Dis- 
charge Garnishee  Ipso  Facto.  —  Hughes  1. 
Monty,  24  Iowa  499. 

3.  For  a  general  discussion  as  to  the  effect 
of  the  death  of  parties  upon  actions,  see  the 
title  Death.  5  Encyc.  of  Pl.  and  Pr.  783, 

4.  Not  Dissolved  by  Death  of  Defendant  After 
Judgment.  —  Miller  v.  Williams,  30  Vt.  386; 
Patterson  v.  Patten,  15  Mass.  473. 

Scire  Facias  Against  Garnishee  After  Death  of 
Defendant.  —  In  Patterson  v.  Patlen,  15  Mass. 
473,  it  was  held  that  scire  facias  would  lie 
against  one  adjudged  trustee  notwithstand- 
ing the  death  of  the  principal  after  judgment 
against  him,  unless  his  estate  were  represented 
insolvent. 
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Death  of  Principal  Debtor  After  Execution  and 
Demand  on  Trustee  —  Not  Dissolved.  —  Tyler  z>. 
Winslow,  46  Me.  348.  See  also  Farnsworth  v. 
Page,  17  N.  H.  334;  Seals  v.  Holloway,  77 
Ala.  344.  But  see  Martin  v.  Abbot,  1  Me. 
333- 

Death  of  Defendant  After  Appeal  from  Judgment 
of  Justice  of  the  Peace  —  Not  Dissolved.  —  Dow 

v.  Batchelder,  45  Vt.  60. 

Death  of  Joint  Defendant  —  Not  Dissolved.  — 
Bethel  v.  Chipman,  57  Mich.  379. 

Not  Dissolved  by  Death  of  Defendant  Before 
Judgment  —  Illinois  Statute.  —  Davis  v.  Shap- 
leigh,  19  I'll.  386.  See  also  Dow  v.  Blake,  148 
111.  76,  39  Am.  St.  Rep.  156. 

Dissolved  by  Death  of  Defendant  Before  Judg- 
ment.—  Martin  v.  Abbot,  1  Me.  333;  Wilmarth 
v.  Richmond,  11  Cush.  (Mass.)  463.  See  also 
Allard  v.  De  Brot,  15  La.  253;  Farmers',  etc., 
Bank  v.  Little,  8  W.  &  S.  (Pa.)  207,  42  Am. 
Dec.  293. 

Dissolved  by  Death  of  Defendant  Before  Answer 
of  Garnishee.  —  Reynolds  v.  Howell,  1  Marv. 
(Del.)  52. 

Death  of  Defendant  After  Unsatisfactory  Disclos- 
ure by  Garnishee.  —  In  Patterson  v.  Buckmin- 
ster,  14  Mass.  144,  where,  in  a  foreign  attach- 
ment, the  trustee  had  disclosed,  but  in  a 
manner  not  satisfactory,  and  a  further  exam- 
ination was  ordered  to  be  had  before  a  justice 
of  the  peace,  to  which  the  trustee  refused  to 
submit,  and  before  the  next  term  the  principal 
debtor  and  the  trustee  died,  judgment  was  en- 
tered against  both  as  of  the  preceding  term. 

Death  of  Defendant  Pending  Suit  and  Before 
Property  Seized  —  Administration  in  Pursuance  of 
Statute  —  Proceedings  Dissolved.  —  Wilmarth  v. 
Richmond,  11  Cush.  (Mass.)  463. 

5.  Dissolution  of  Defendant  Corporation.  — 
Walters  v.  Western,  etc.,  R.  Co.,  69  Fed.  Rep. 
679;  Farmers',  etc.,  Bank  v.  Little,  8  W.  &  S. 
(Pa.)  207,  42  Am.  Dec.  293. 

For  a  Full  Discussion  of  the  effect  of  the  dis- 
solution of  a  corporation  upon  actions  pending 
against  it,  see  the  title  Dissolution  of  Cor- 
porations, vol.  9,  p.  606  et  scq. 
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solved,  as  the  executor  or  administrator  of  the  garnishee  could  not  have  been 
originally  proceeded  against  as  garnishee,  and  for  the  further  reason  that  the 
executor  or  administrator  is  not  in  a  position  to  make  the  required  disclosure,1 
while  in  other  jurisdictions  the  statutes  expressly  provide  for  summoning  in- 
as  garnishee  the  executor  or  administrator  of  a  garnishee  who  dies  at  any 
stage  of  the  proceedings.2  The  death  of  the  garnishee  after  he  has  been 
charged  will  not  abate  the  proceedings  or  prevent  the  enforcement  of  the 
judgment  against  his  executor  or  administrator,3  and  in  some  jurisdictions  the  • 
proceedings  against  the  garnishee  will  not  abate  if  the  garnishee  dies  after  his 
examination  or  disclosure,  and  before  judgment  charging  him  as  garnishee  has 
been  rendered.4 

Dissolution  of  Corporation  Garnishee.  —  In  pursuance  of  the  common-law  rule  that 
upon  the  dissolution  of  a  corporation  the  debts  owing  by  it  are  extinguished 
and  all  suits  pending  by  or  against  it  are  abated,  it  would  follow  that  on  the 
dissolution  of  a  corporation  summoned  as  garnishee  the  garnishment  proceed- 
ings would  abate  or  be  dissolved.5 

d.  DISSOLUTION  BY  BOND  —  (i)  In  General.  —  In  some  jurisdictions  the 
statutes  provide  for  the  dissolution  of  a  garnishment  and  the  discharge  of  the 
garnishee  on  the  execution  of  a  bond  by  the  defendant  or  other  authorized 
person.6    The  right,  however,  is  dependent  entirely  upon  statutory  authority 


1.  Death  of  Garnishee  Before  Answer.  —  Woot- 
ten  v.  Harris,  5  Harr.  (Del.)  254:  White  v. 
Ledyard,  48  Mich.  264;  Tate  v.  Morehead,  65 
N.  Car.  6S1.  See  also  Guptill  v.  Ayer,  149 
Mass.  49.  Compare  Harris  v.  Hutcheson,  65 
Miss.  9. 

Partnership  as  Garnishee  —  Death  of  Copartner. 

—  In  Gaines  v.  Beirne,  3  Ala.  114,  wherein 
two  persons  were  garnished  as  copartners,  and 
one  of  them  died  pending  the'suit,  judgment 
was  rendered  against  the  other  as  surviving 
partner. 

Consent  of  Representatives  to  Revival  of  Pro- 
ceedings. —  In  Missouri  it  has  been  held  that  a 
process  of  garnishment  abates  on  the  death  of 
the  garnishee  before  making  a  disclosure,  and 
that  it  cannot  be  revived  against  his  legal  rep- 
resentatives even  though  they  appear  and 
agree  to  such  revival.  Brecht  v.  Corby,  7 
Mo.  App.  307. 

2.  Statutory  Provisions. — Chapman  v.  Gale,  32 
N.  H.  141 ;  Clark  v.  Robinson,  37  N.  H.  579; 
Farnsworth  v.  Page,  17  N.  H.  334. 

In  Harris  v.  Hutcheson,  65  Miss.  9,  it  was 
held  that  Ihe  right  acquired  by  garnishment 
against  a  decedent  (the  garnishee),  in  his  life- 
time, before  judgment  on  such  garnishment, 
is  a  mere  liability  of  his  estate,  and  not  such 
a  claim  against  the  esiate  as  is  required  to  be 
registered  under  the  Mississippi  Code  (1880), 
§  2028,  which  provides  that  "  all  claims  against 
the  estate  "  of  a  decedent  shall  be  barred,  un- 
less registered  within  one  year  from  date  of 
notice.  There  is  a  distinction  between  claims 
and  liabilities.  All  claims  must  be  registered 
under  the  statute  referred  to,  but  not  all  lia- 
bilities. 

For  a  Full  Discussion  of  the  question  of  the 
presentation  of  claims  against  a  decedent's 
estate,  see  the  title  Debts  of  Decedents,  vol. 
8,  p.  1062. 

Priorities  of  Claim.  —  In  Parker  v.  Creditors, 
2  Hill  Eq.  (S.  Car.)  35,  it  was  held  that  where 
the  garnishee  died  pending  the  proceedings 
and  the  executors  appeared  and  consented  to 
a  trial  as  to  the  liability  of  the  decedent,  the 


s9; 


judgment  rendered  could  be  regarded  only  as 
a  judgment  against  them,  and  could  noi  rank 
as  a  judgment  against  the  garnishee  so  as  to- 
give  priority  over  other  creditors  who  had  ob- 
tained judgment  in  the  lifetime  of  the  gar- 
nishee. 

For  a  full  discussion  as  to  the  priorities  of 
claims  against  a  decedent's  estate,  see  the  title 
Debts  of  Decedents,  vol.  8,  p.  1033  et  seq. 

3.  Death  of  Garnishee  After  Being  Charged.  — 
Todd  v.  Darling,  11  Me.  34. 

4.  Death  of  Garnishee  After  Disclosure. —  Pat-;' 
terson  v.  Patten,  15  Mass.  473;   Patterson  v., 
Buckminster,  14  Mass.  144;   Hall  v.  Harvey,  I 
3  N.  H.  61.    See  also  Parker  v.  Creditors,  2 
Hill  Eq.  (S.  Car.)  35. 

5.  Dissolution  of  Corporation  Garnishee.  —  See 
the  title  Dissolution  of  Corporations,  vol.  9, 
p.  606  et  seq. 

The  hardship  of  this  rule  has,  however, 
been  generally  modified  by  statute,  and  it  has 
been  held  in  Pennsylvania  that  an  attachment 
against  an  insurance  company  as  garnishee 
will  not  be  dissolved  because  the  company 
subsequently  dissolves  under  the  Act  of  May 
1,  1876  (P.  L.  66),  but  the  plaintiff  may  have 
the  receiver  substituted  and  then  prosecute 
the  suit.  Pickersgill  v.  Myers,  etc.,  F.  Ins. 
Co.,  99  Pa.  St.  602. 

6.  Dissolution  by  Bond  —  Alabama.  —  Balkum 
v.  Reeves,  98  Ala.  460;  Balkum  v.  Strauss, 
100  Ala.  207. 

Georgia.  —  Linder  v.  Benson,  78  Ga.  116. 
Kansas.  —  Woodward    v.    Witascheck,  38 
Kan.  760. 

Michigan.  —  Grosslight  v.  Crisup,  58  Mich. 
531;   Loh  v.  Wayne  Circuit  Judge,  26  Mich. 

186. 

Minnesota. — Greengard  v.  Fretz,  64  Minn.  10. 

Ohio.  —  Myers  v.  Smith,  29  Ohio  St.  120. 

Pennsylvania. — Jackson's  Appeal,  2  Grant 
Cas.  (Pa.)  407;  Richardson  v.  Nathan,  167  Pa. 
St.  513. 

Texas.  —  Plowman  v.  Easton,  15  Tex.  Civ. 
App.  304. 

Vermont.  —  Rich  v.  Sowles,  65  Vt.  135. 
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and  does  not  exist  unless  given  by  statute.1  Still,  though  no  statute  author- 
izes the  dissolution  of  garnishment  proceedings  by  giving  bond,  a  bond  given 
in  consideration  of  the  discharge  of  a  garnishee  is  based  upon  a  sufficient  con- 
sideration and  is  good  as  a  common-law  bond.3 

(2)  Construction  of  Statutes.  —  It  has  been  held  that  the  statutes  providing 
for  the  dissolution  of  garnishment  proceedings  and  the  release  of  property 
garnished  by  giving  bond  are  remedial  and  should  be  liberally  construed.3 

(3)  Form  and  Sufficiency  of  Bond — Condition  of  Bond.  —  Under  some  statutes 
the  bond  must  be  conditioned  to  pay  any  judgment  which  may  or  could  have 
been  rendered  against  the  garnishee,"1  while  under  other  statutes  the  bond 
should  be  conditioned  to  pay  any  judgment  which  may  be  rendered  against 
the  defendant.5 

Sufficiency.  —  And  in  order  that  a  bond  shall  be  sufficient  to  dissolve  the  gar- 
nishment and  release  the  garnishee,  it  is  necessary  that  it  comply  with  the 
statutory  requirements.0 

(4)  Liabilities  on  Dissolution  Bond  —  (a)  In  General.  — The  question  as  to  the 
extent  of  the  liabilities  of  the  parties  upon  dissolution  bonds  depends,  of 
course,  upon  the  condition  of  the  bond  ;  and  in  construing  undertakings  given 
for  such  purpose  it  has  been  held  that  they  milst  be  liberally  construed  with 
reference  to  the  intent  of  the  legislature.7  The  liability  of  a  surety  on  the 
bond  cannot  be  affected  by  the  fact  that  he  was  mistaken  as  to  the  extent  of 
the  liability  incurred  by  him,  such  ignorance  or  mistake  of  law  not  being 
induced  or  participated  in  by  the  plaintiff,  and  there  being  no  fraud,  decep- 
tion, artifice,  or  misplaced  confidence  influencing  his  action.8 

(b)  Bond  Conditioned  to  Pay  Judgment  Recovered  Against  Defendant.  —  When  the  bond  is 
conditioned  to  pay  whatever  judgment  may  be  recovered  by  the  plaintiff 
against  the  defendant,  the  liability  of  the  parties  on  the  bond  is  not  affected 
by  the  value  of  the  effects,  credits,  or  property  in  the  hands  of  the  garnishee, 
belonging  to  the  defendant.9 

Discontinuance  as  to  Codefendant.  —  Where  there  were  several  codefendants  in  the 
original  action  to  which  the  garnishment  proceedings  were  ancillary,  and  the 
bond  was  conditioned  to  pay  any  judgment  which  the  plaintiff  might  recover 
against  the  "  defendants,"  it  has  been  held  that  the  fact  that  the  action  was 

Wisconsin.  —  Sutro  v.  Bigelow,  31  Wis.  527;  Texas.  —  Plowman  v.  Easton,  15  Tex.  Civ. 
Thoen  v.  Harnstrom,  q8  Wis.  231.  App.  304;   Dallas  v.  Western  Electric  Co.,  83 

1.  Eight  Dependent  upon  Statute.  —  Henry  v.      Tex.  243. 

Gold  Park  Min.  Co.  3  McCrary  (U.  S.)  390;  Wisconsin.  —  Sutro  z-.'Bigelow,  31  Wis.  527. 
Rome  R.  Co.  v.  Richmond,  etc.,  R.  Co.,  60  6.  Payment  of  Judgment  Rendered  Against  De- 
Fed.  Rep.  43;  Heyward  v.  Phillips  Buttoff  fendant — Illinois.  —  People  v.  Cameron,  7  111. 
Mfg.  Co.,  Q7  Ala.  533.    See   also  Kling  v.  468. 

Childs,  30  Minn.  366.     Compare  Woodward  v.  Massachusetts.  —  Atwood  v.  West  Roxbury 

Adams,  q  Iowa  474.  Co-operative  Bank,  156  Mass.  166. 

Georgia  Provision  Applies  Only  to  Garnishments  Michigan.  —  Grosslight  v.  Crisup,  58  Mich, 

at  Common  Law.  —  Rome  R.  Co.  v.  Richmond,  531;  Burt  v.  Reilly,  82  Mich.  251. 

elc,  R.  Co.,  60  Fed.  Rep.  43.  Ohio.  —  Myers  v.  Smith,  29  Ohio  St.  120. 

2.  Common-law  Bond.  —  Schradsky  v.  Dunk-  Vermont.  —  Rich  v.  Sowles,  65  Vt.  135. 

lee,  9  Colo.  App.  394;  Washer  v.  Campbell,  40  6.  Sufficiency — Must  Comply  with  Statutory 

Kan.  747;  Linder  v.  Benson,  78  Ga  116;  Rich  Requirements. —  Linder  v.  Benson,  78  Ga.  116. 

v.  Sowles,  65  Vt.  135.    See   also  Sewall  v.  See  also  Spain  v.  Clements,  63  Ga.  786. 

Franklin,  2  Port.  (Ala.)  493;  Cross     Richard-  Substantial  Compliance  Held  Sufficient.  —  Ware 

son  30  Vt.  641.    Compare  Cummins  v.  Gray,  4  v.  Laird,  93  Ga.  342. 

Stew.  &  P.  (Ala.)  397.  Misrecital  in  Bond  of  Amount  of  Plaintiffs  Claim 

3.  Statutes  Liberally  Construed.  —  Balkum  v.  Does  Not  Vitiate  Bond.  —  Everett  z.  Westmore- 
Strauss,  100  Ala.  207.    See  also  Sutro  v.  Bige-  land,  92  Ga.  670. 

low,  31  Wis.  527.  Liability  of  Officer  for  Taking  Insufficient 

4.  Condition  of  Bond  —  Payment  of  Judgment  Bond.  —  Spain  v.  Clements,  63  Ga.  786. 
Rendered  Against  Garnishee  —  Alabama.  —  Bal-  7.  Liberal    Construction    of   Undertakings. — 
kum  v.  Strauss,   100  Ala.  207;   Guilford  v.  Sutro  v.  Bigelow,  31  Wis.  527. 

Reeves,  103  Ala.  301.  8.  Mistake  of  Surety  as  to  Extent  of  His  Liabil- 

Georgia. —  Whitehead  v.  Patterson,  88  Ga.  ity.  —  Nevin  v.  Fouche,  77  Ga.  47. 

748:  Rome  R.  Co.  v.  Richmond,  etc.,  R.  Co.,  9.  Bond  Conditioned  to  Pay  Judgment  Recovered 

6o  Fed.  Rep.  43.  Against  Defendant.  —  Nevin  v.  Fouche,  77  Ga. 
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discontinued  as  to  one  of  the  defendants  would  not  relieve  the  obligors  from 
liability  to  pay  the  judgment  recovered  against  the  other  defendants.1 

(c)  Bond  Conditioned  to  Pay  Judgment  Rendered  Against  Garnishee.  —  Where  the  bond 
is  conditioned  to  pay  such  judgment  as  may  be  rendered  against  the  garnishee 
it  must  be  taken  to  mean  for  the  payment  of  such  judgment  as  could  have 
been  rendered  against  the  garnishee  but  for  the  dissolution  of  the  garnishment 
proceedings.2  And  in  such  a  case  the  parties  on  the  bond  can  be  held  liable 
only  when  judgment  could  have  been  rendered  against  the  garnishee.3 

Estoppel  to  Deny  Defendant's  Ownership. —  It  has  been  held  that  when  the  gar- 
nishee has  admitted  the  possession  of  property  or  effects  belonging  to  the 
defendant,  and  a  bond  is  given  to  procure  the  discharge  of  the  garnishee, 
reciting  that  property  in  the  hands  of  the  garnishee  has  been  garnished,  the 
obligors  are  estopped  to  deny  that  such  property  or  effects  did  not  belong  to 
the  defendant.4 

Estoppel  to  Deny  Garnishee's  Possession.  —  And  when  the  bond  recited  that  prop- 
erty in  the  hands  of  the  garnishee  had  been  garnished,  it  has  been  held  that 
the  obligors  were  estopped  to  deny  that  the  garnishee  had  in  his  possession 
some  property  or  effects  belonging  to  the  defendant.5 

Burden  of  Proof  as  to  Amount  of  Property  in  Hands  of  Garnishee.  —  Where  the  bond 
was  conditioned  to  pay  the  judgment  recovered  against  the  defendant,  or  an 
amount  equal  to  the  value  of  the  property,  credits,  or  effects  in  the  hands 
of  the  garnishee,  it  has  been  held  that  to  relieve  the  obligors  from  liability  for 
the  payment  of  the  judgment  recovered  against  the  defendant,  the  burden  of 
proof  was  upon  them  to  show  the  value  of  the  property,  etc.,  in  the  hands  of 
the  garnishee.6 

(5)  Recovery  on  Bond.  —  Before  there  can  be  a  recovery  on  the  dissolution 
bond,  it  is  generally  essential  that  a  valid  judgment  shall  have  first  been  ren- 
dered against  the  defendant  in  favor  of  the  plaintiff.7  And  in  some  jurisdic- 
tions where  the  bond  is  conditioned  to  pay  whatever  judgment  may  be 
rendered  against  the  garnishee,  the  garnishee  is  to  be  retained  as  a  nominal 
party,  and  a  judgment  rendered  against  him,  so  as  to  ascertain  the  amount 
for  which  he  is  chargeable  before  judgment  is  rendered  on  the  bond.8 

e.  Insolvency  and  Bankruptcy.  —  The  effect  of  subsequent  insolvency 
or  bankruptcy  proceedings  against  the  principal  defendant  upon  pending  gar- 


47;  Balkum  v.  Reeves,  98  Ala.  460;  Rich  v. 
Sowles,  65  Vt.  135;  Seinsheimer  v.  Flanagan, 
17  Tex.  Civ.  App.  427. 

1.  Discontinuance  as  to  Codefendant.  —  Sutro 
v.  Bigelovv,  31  Wis.  527. 

2.  Bond  Conditioned  to  Pay  Judgment  Rendered 
Against  Garnishee. —  Balkum  v.  Reeves,  98 
Ala.  460;  Balkum  v.  Strauss,  100  Ala.  207; 
Guilford  v.  Reeves,  103  Ala.  301;  Collins  v. 
Baldwin,  109  Ala.  402;  Greengard  v.  Fretz,  64 
Minn.  10;  Plowman  v.  Eastmon,  15  Tex.  Civ. 
App.  304- 

3.  Defenses  Available  to  Obligors.  —  Yeager  v. 
Self,  (Ala.  1899)  25  So.  Rep.  777;  Guilford  v. 
Reeves,  103  Ala.  301;  Linder  v.  Benson,  78 
Ga.  116;  Dallas  v.  Western  Electric  Co.,  83 
Tex.  243. 

Defendant's  Exemption  Rights  May  Be  Shown. 

—  Linder  v.  Benson,  78  Ga.  116;  Born  v.  Wil- 
liams, 81  Ga.  796. 

Judgment  on  Bond  for  Amount  Chargeable  After 
Satisfying  Prior  Garnishments.  —  Guilford  v. 
Reeves,  103  Ala.  301. 

Effect  of  Dismissal  of  Proceedings.  —  Dallas  v. 
Western  Electric  Co.,  83  Tex.  243 

Discharge  of  Judgment  Against  Defendant  May 


Be  Shown.  —  Whitehead  v.  Patterson,  88  Ga. 

748. 

4.  Estoppel  to  Deny  Defendant's  Ownership  of 

Property.  —  Greengard  v.  Fretz,  64  MiDn.  10. 

5.  Estoppel  to  Deny  Garnishee's  Possession. — 
Greengard  v.  Fretz,  64  Minn.  10. 

6.  Burden  of  Proof  as  to  Amount  of  Property  in 
Hands  of  Garnishee.  —  Greengard  v.  Fretz,  64 
Minn.  10. 

7.  Judgment  Against  Defendant  Essential  to 
Recovery  on  Bond.  —  Whitehead  v.  Patterson, 
88  Ga.  748;  Everett  v.  Westmoreland,  92  Ga. 
670.    See  also  Small  v.  Mendel,  96  Ga.  532. 

8.  Plowman  v.  Easton,  15  Tex.  Civ.  App. 
304;  Collins  v.  Baldwin,  109  Ala.  402.  See  also 
Dallas  v.  Western  Electric  Co.,  83  Tex.  245; 
Linder  v.  Benson,  78  Ga.  116. 

In  Balkum  v.  Strauss,  100  Ala.  207,  it  was 
held  that  where  the  bond  was  conditioned  for 
the  payment  of  the  amount  for  which  judg- 
ment might  be  rendered  against  the  garnishee, 
and  it  was  affirmatively  shown  that  the  gar- 
nishee was  indebted  to  the  defendant  in  a  sum 
exceeding  the  claim  of  the  plaintiff,  judgment 
might  be  rendered  on  the  bond  though  no  judg- 
ment had  been  rendered  against  the  garnishee. 
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nishment  proceedings  will  be  found  fully  discussed  in  another  place  in  this 
work.1 

XXII.  Right  to  and  Liability  of  Garnishee  for  Costs  —  1.  When  Liahle 
for  Costs  —  a.  In  General.  —  The  garnishee  occupies  the  position  of  a  quasi 
stakeholder  in  the  contest  between  the  plaintiff  and  the  defendant,  and  when  he 
fully  performs  the  duties  imposed  upon  him  he  is  not,  as  a  general  rule,  to  be 
mulcted  in  costs  and  required  to  pay  them  out  of  his  own  means. *  If  the 
garnishee  has  sufficient  funds  in  his  hands  to  pay  both  the  judgment  recovered 
against  the  defendant  and  the  cost  of  the  garnishment  proceedings,  it  is  proper 
to  include  such  costs  in  the  judgment  rendered  against  him  in  favor  of  the 
plaintiff.3 

b.  Contest  as  to  Extent  of  Garnishee's  Liability.  —  On  the  other 
hand,  the  garnishee  may,  by  his  failure  to  perform  his  duties,  incur  a  personal 
liability  to  the  plaintiff  for  the  costs  in  the  garnishment  proceeding.  Thus, 
where  he  discloses  falsely  as  to  his  indebtedness  to  the  defendant,4  either 


.  1.  Insolvency  and  Bankruptcy  Proceedings.  — 

See  ihe  tiile  Insolvency  and  Bankruptcy. 

2.  Garnishee  Not  Personally  Liable  for  Costs  — 
Alabama.  —  Witherspoon  v.  Barber,  3  Stew. 
(Ala.)  335. 

Illinois.  —  Hannibal,  etc.,  R.  Co.  v.  Crane, 
102  111.  249,  40  Am.  Rep.  581;  Ham  v.  Peery, 
39  111.  App.  341;  Prout  v.  Grout,  72  111.  456; 
Lucas  v.  Campbell,  88  111.  447. 

Iowa.  —  Randolph  v.  Heaslip,  11  Iowa  37; 
Williams  v.  Housel,  2  Iowa  154. 

Kentucky.  —  Graham  v.  Moore,  7  B.  Mon. 
(Ky.)  53;  Talbott  v.  Tarlton,  5  J.  J.  Marsh. 
(Ky.)  641. 

Michigan.  —  Zimmer  v.  Davis,  35  Mich.  39; 
Strong  v.  Hollon,  39  Mich.  411 ;  Johnson  v. 
Deibridge,  35  Mich.  436. 

New  Hampshire.  —  Conanl  v.  Burns,  66  N. 
H.  99. 

Pennsylvania.  —  Newlin  v.  Scott,  26  Pa.  St. 
102;  Foyle  v.  Foyle,  I  Phila.  (Pa.)  182,  8  Leg. 
Int.  (Pa.)  64. 

South  Carolina.  —  Gracy  v.  Coates,  2  McCord 
L.  (S.  Car.)  224. 

Tennessee.  —  Huff  v.  Mills,  7  Yerg.  (Tenn.) 
42;  Arnold  v.  Lina weaver,  3  Head  (Tenn.)  51, 
75  Am.  Dec.  757- 

Vermont.  —  Goddard  v.  Collins,  25  Vt.  712. 

Wisconsin.  —  Liltle  Wolf  River  Imp.  Co.  v. 
Jackson,  66  Wis.  42;  Baker  v.  Lancashire  Ins. 
Co..  52  Wis.  193. 

Judgment  Against  Garnishee  by  Default.  — 
Where  judgment  goes  against  the  garnishee 
bydefauli,  he  still  incurs  no  greater  liability 
than  to  the  extent  of  the  property  or  effects  in 
his  hands;  and  where  such  property  and 
effects  are  insufficient  to  pav  the  judgment 
against  the  defendant  and  the  costs  of  the  gar- 
nishment proceeding,  the  garnishee  is  not  to 
be  charged  with  such  costs.  Herring  v. 
Johnson,  5  Phila.  (Pa.)  443,  21  Leg.  Int.  (Pa.) 
236;  Gracy  v.  Coates,  2  McCord  L.  (S.  Car.) 
224.  See  also  Graham  v.  Moore,  7  B.  Mon. 
(Ky.)  53;  Langford  v.  Ottumwa  Water  Power 
Co.,  53  Iowa  415.  , 

Failure  of  Garnishee  to  Make  Tender  of  Funds 
in  His  Hands  —  No  Liability  for  Costs. —  Ran- 
dolph v.  Heaslip,  11  Iowa  37. 

Failure  to  Show  Incompleteness  of  Answer.  — 
Failure  on  the  part  of  the  plaintiff  to  show 
that  the  answer  of  the  garnishee  was  incom- 
plete will  not  defeat  an  action  against  him,  if 


he  has  money  of  the  defendant  in  the  attach- 
menl  in  his  possession,  but  does  relieve  him 
of  liability  for  costs  under  Code  Civ.  Pro. 
Neb.,  §  225.    Cornish  v.  Russell,  32  Neb.  397. 

Fraud  on  Part  of  Garnishee  Renders  Him  Liable 
—  New  Hampshire  Statute.  —  Kent  v.  Hutchins, 
50  N.  H.  92.  See  also  Sise  v.  Drew,  18  N.  H. 
414;  Smith  v.  Brown,  43  N.  H.  44. 

3.  Awarding  Costs  Out  of  Funds  in  Hands  of 
Garnishee  —  Illinois.  —  Hannibal,  etc.,  R.  Co. 
v.  Crane,  102  111.  249,  40  Am.  Rep.  581. 

Indiana.  —  Baltimore,  etc.,  R.  Co.  v.  Taylor, 
81  Ind.  24. 

Iowa.  —  Williams  v.  Housel,  2  Iowa  154. 

Maine.  —  Whitney  v.  Kelley,  67  Me.  377. 

Massachusetts.  —  Holbrook  v.  Waters,  19 
Pick.  (Mass.)  356. 

Pennsylvania.  —  Herring  v.  Johnson,  5 
Phila.  (Pa.)  443,  21  Leg.  Int.  (Pa.)  236;  Fred- 
erick v.  Easton,  40  Pa.  St.  419. 

South  Carolina.  —  Gracy  v.  Coates,  2  Mc- 
Cord L.  (S.  Car.)  224. 

Wisconsin.  —  Baker  v.  Lancashire  Ins.  Co., 
52  Wis.  193. 

Compare  Huff  v.  Mills,  7  Yerg.  (Tenn.)  42. 

But  costs  cannot  be  decreed  against  a  gar- 
nishee unless  it  affirmatively  appears  that  the 
properly  in  his  hands  is  sufficient  to  pay  the 
amount  claimed  and  the  costs.  Talbott  v. 
Tarlton,  5  J.  J.  Marsh.  (Ky.)  641. 

In  Jones  v.  Spear,  21  Vl.  426,  costs  incurred 
in  litigating  the  question  of  the  liability  of  the 
trustee  after  judgment  against  the  principal 
debtor,  where  the  trustee  was  adjudged 
chargeable,  were  allowed  to  be  taxed  as  costs 
of  the  suit,  to  be  paid  from  the  funds  in  the 
hands  of  the  trustee. 

Suit  Brought  in  Improper  Court.  —  In  Nevada 
it  has  been  held  that  though  the  plaintiff  in 
garnishment  is  entitled  to  costs,  if  he  obtains 
judgment,  still  he  is  not  entitled  thereto  if  he 
obtains  judgment  in  the  District  Court  for  less 
than  three  hundred  dollars,  as  he  should  have 
proceeded  in  the  justice's  court,  where  the 
costs  would  have  been  less.  Wearne  v. 
Haynes,  13  Nev.  103. 

4.  Unsuccessful  Contest  by  Garnishee  as  to  His 
Liability  —  Illinois.  —  Prout  v.  Grout,  72  III. 
456- 

Iowa.  —  Randolph  v.  Heaslip,  11  Iowa  37. 

Maryland.  —  Albert  v.  Albert,  78  Md.  346; 
Chase  v.  Manhardt,  1  Bland  (Md.)  344. 
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denying  any  indebtedness  or  admitting  an  indebtedness  to  a  less  extent  than 
that  actually  existing,  and  on  the  contest  of  such  disclosure  the  garnishee  in 
the  former  case  is  found  to  be  indebted  to  the  defendant,1  or  in  the  latter  case 
to  be  indebted  in  a  larger  amount  than  admitted,8  judgment  is  properly  ren- 
dered against  the  garnishee  for  the  costs. 

c.  UNNECESSARY  LITIGATION.  —  And  garnishees  who  provoke  unneces- 
sary litigation  in  resisting  the  enforcement  of  their  obligations  must  bear  the 
costs  when  the  decision  is  against  them.3 

2.  When  Entitled  to  Costs  — In  General.  —  If  the  garnishee  fully  performs  the 
duties  imposed  upon  him,  not  only  is  he  exempt  from  being  personally  charged 
,with  the  costs  in  the  proceedings,4  but  he  is  himself  entitled  to  recover  his 
costs,  irrespective  of  whether  he  is  charged  in  respect  to  his  indebtedness5  or 


Michigan.  —  Strong  v.  Hollon,  39  Mich.  411. 

Pentisylvania.  —  Wood  v.  Ludvvig,  5  S.  &  R. 
(Pa.)  44.6;  Foyle  v.  Foyle,  1  Phila.  (Pa.)  182,  8 
Leg.  Int.  (Pa.)  64;  Myers  v.  Urich,  1  Binn. 
(Pa.)  25;  Hall  v.  Knapp,  I  Pa.  St.  213;  Walker 
v.  Wallace,  2  Dall.  (Pa.)  113. 

Texas.  —  Kelly  v.  Gibbs,  84  Tex.  143. 
Wisconsin.  —  T.  T.  Haydock  Carriage  Co. 
v.  Pier,  78  Wis.  579. 

See  also  Tombs  v.  Moore,  2  Mo.  App.  Rep. 
1128,  64.  Mo.  App.  667;  Barber  v.  Howd,  85 
Mich.  221. 

Admission  of  Possession  with  Denial  of  Liabil- 
ity.—  A  garnishee  who  admits  posssesion  of 
funds  belonging  to  the  defendant,  but  denies 
that  they  are  subject  lo  garnishment,  is  liable 
for  costs  upon  a  finding  against  him.  T.  T. 
Haydock  Carriage  Co.  v.  Pier,  78  Wis.  579. 
See  also  Tombs  v.  Moore,  2  Mo.  App.  Rep. 
1128,  64  Mo.  App.  667. 

1.  Denial  by  Garnishee  of  Indebtedness.  —  Jack- 
son v.  Leelanaw  Circuit  Judge,  107  Mich.  332; 
Thampson  v.  Allen.  4  Stew.  &  P.  (Ala.)  184; 
Kelly  v.  Gibbs,  84  Tex.  143. 

2.  Indebtedness  Larger  than  Admitted.  —  New- 
lin  v.  Scott,  26  Pa.  St.  102;  Herring  v.  John- 
son, 5  Phila.  (Pa.)  443,  21  Leg.  Int.  (Pa.)  236; 
Webster  Wagon  Co.  v.  Home  Ins.  Co.,  27  W. 
Va.  314. 

Increase  in  Amount  Caused  by  Lapse  of  Time.  — 

In  Conant  v.  Barns,  66  N.  H.  99,  it  was  held 
that  the  New  Hampshire  statute  (Gen.  Laws, 
c.  249,  §  26;  Pub.  Slat.  1891,  c.  245,  §  41), 
which  provides  that  the  garnishee  shall  be 
charged  with  costs  if  found  chargeable  with  a 
greater  amount  than  disclosed  by  him,  does 
not  render  the  garnishee  chargeable  with  costs 
by  reason  of  the  fact  that  by  the  lapse  of  time 
since  taking  his  deposition  he  was  chargeable 
with  a  greater  amount  than  that  admitted  by 
him  in  such  deposition. 

3.  Unnecessary  Litigation  —  Alabama.  —  Ran- 
dolph v.  Little,  62  Ala.  396. 

Illinois.  —  Hannibal,  etc.,  R.  Co.  v.  Crane, 
102  111.  249,  40  Am.  Rep.  581;  Lucas  v.  Camp- 
bell, 88  111.  447. 

Louisiana.  — Scooler  v.  Alstrom,  38  La.  Ann. 
907. 

Maine.  —  Hanson  v.  Butler,  48  Me.  83. 

Vermont.  —  Goddard  v.  Collins,  25  Vt.  712. 

See  also  Moursund  v.  Priess,  84  Tex.  554; 
Adams  v.  Penzell,  40  Ark.  531. 

Costs  on  Appeal  by  Garnishee.  —  Where  a  trus- 
tee removes  the  case  into  another  court  by  ex- 
ceptions or  appeal,  he  does  it  at  his  peril  as 
respects  costs.  If  he  fails  upon  his  excep- 
tions, he  cannot  tax  costs,  but  must  pay  costs 


to  the  plaintiff.  Goddard  v.  Collins,  25  Vt. 
712. 

In  Brown  v.  Davis,  19  Vt.  603,  a  trustee  who 
excepted,  but  wholly  failed  upon  his  excep- 
tions in  the  Supreme  Court,  was  not  allowed 
to  retain  out  of  the  funds  in  his  hands  his 
costs  in  the  Supreme  Court;  but  costs  were 
not  taxed  against  him. 

Vexatious  Appeal  —  Damages.  —  Where  the 
grounds  upon  which  the  garnishee  defends  are 
adjudged  untenable  on  two  appeals,  he  will  be 
adjudged  to  pay  damages  for  vexatious  ap- 
peal. Simmons  v.  Missouri  Pac.  R.  Co.,  19 
Mo.  App.  542. 

Judgment  by  Default  in  Justice's  Court  —  Ap- 
peal to  Circuit  Court.  —  In  Lucas  v.  Campbell, 
88  111.  447,  the  rule  that  a  garnishee  should  be 
charged  with  costs  where  he  provokes  un- 
necessary litigation  was  applied  to  a  case 
where  judgment  was  rendered  against  the  gar- 
nishee in  a  justice's  court  by  default,  and  he 
then  appealed  to  the  Circuit  Court,  where  he 
failed  to  interpose  a  legal  defense,  thus  largely 
increasing  the  costs. 

4.  See  supra,  this  section,  When  Liable  for 
Costs. 

5.  When  Entitled  to  Costs  —  Garnishee  Charged 

—  Georgia.  —  Parnall  v.  Wood,  82  Ga.  556; 
Curry  v.  National  Bank,  53  Ga.  28. 

Massachusetts.  —  Croxford  v.  Massachusetts 
Cotton  Mills,  15  Gray  (Mass.)  70;  Davis  v. 
Marston,  5  Mass.  199;  Kellogg  v.  Waite.  99 
Mass.  501;  Wasson  v.  Bowman,  117  Mass.  91. 

ATew  Hampshire.  —  Conant  v.  Burns,  66  N. 
H.  99. 

Pennsylvania.  —  Walker  v.  Wallace,  2  Dall. 
(Pa.)  113. 

Texas.  —  Llano  Imp.,  etc.,  Co.  v.  Castanola, 
(Tex.  Civ.  App.  1893)23  S.  W.  Rep.  1016. 

Vermont.  —  Goddard  v.  Collins,  25  Vt.  712; 
Miller  v.  Williams,  30  Vt.  386;  National  Union 
Bank  v.  Brainerd,  65  Vt.  291. 

Judgment  Against  Garnishee  Modified  on  Ap- 
peal.—  The  trustee's  right  to  costs  is  not  lost 
by  reason  of  the  judgment  against  him  being 
modified  in  the  Supreme  Court,  so  long  as  he 
remains  passive  and  the  removal  to  the  higher 
court  was  not  at  his  instance.  Goddard  v. 
Collins,  25  Vt.  712. 

In  Croxford  v.  Massachusetts  Cotton  Mills, 
15  Gray  (Mass.)  70,  where  a  garnishee  an- 
swered disclosing  funds,  but  was  discharged 
upon  the  judgment  being  rendered  in  favor  of 
an  intervening  claimant,  which  judgment  was 
reversed  on  appeal,  he  was  still  held  entitled 
to  his  costs. 

A  garnishee  served  with  two  writs  is  entitled 
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•discharged : 1  and  this  is  true  in  case  the  garnishee  is  discharged,  irrespective 
•of  whether  the  discharge  is  with*  or  without  his  answer  being  contested.3 

Garnishee  Contesting  His  Liability.  — When  the  garnishee  does  not  fully  disclose 
in  regard  to  his  liability  to  the  defendant,  but  unsuccessfully  contests  his 
liability  as  garnishee,  or  otherwise  fails  to  perform  the  duties  imposed  upon 
him,  he  not  only  is  not  entitled  to  costs,4  but  is,  as  heretofore  stated,  to  be 
charged  therewith.5 

3.  Items  Allowable  to  Garnishee  —  a.  In  General.  —  The  question  as  to 
what  items  shall  be  allowed  to  a  garnishee  as  costs  is  generally  regulated  by 
statute,6  and  when  the  answer  of  the  garnishee  is  contested,  the  costs  of  such 


to  costs  on  both,  although  one  should  be  sub- 
sequently dismissed.  The  rule  as  to  discre- 
tion of  court  does  not  apply.  Ellison  v.  Rals- 
ton, 19  Mo.  App.  537,  and  Simmons  v. 
Missouri  Pac  R.  Co.,  19  Mo.  App.  542. 

1.  Garnishee  Discharged  —  United  States.  — 
Rome  R.  Co.  v.  Richmond,  etc.,  R.  Co.,  60 
Fed.  Rep.  43. 

Georgia.  —  Moore  z-.  Read,  84  Ga.  658;  Suiter 
v.  Brooks,  74  Ga.  401. 

Kansas.  —  Bradley  v.  Byerley,  3  Kan.  App. 
357- 

Massachusetts. — Wilcox  v.  Mills,  4  Mass. 
218;  Duffee  v.  Call,  123  Mass.  318;  Brown  v. 
Seymour,  I  Pick.  (Mass.)  32;  Crocker  v. 
Baker,  18  Pick.  (Mass.)  413;  Chapman  v.  Phil- 
lips, 8  Pick.  (Mass.)  27. 

Michigan.  —  Lorman  v.  Phoenix  Ins.  Co.,  33 
Mich.  65;  Noble  v.  Bourke,  44  Mich.  193. 

Mississippi.  —  Clark  v.  Gresham,  67  Miss. 
203. 

New  Hampshire.  —  Hills  v.  Smith,  28  N.  II. 
369;  Kent  v.  Hutchins,  50  N.  H.  92. 

Pennsylvania.  —  Hall  v.  Knapp,  I  Pa.  St. 
213. 

Vermont.  —  Decker  v.  Fisher,  25  Vt.  533; 
Page  v.  Baldwin,  29  Vt.  428;  Bullard  v.  Hicks, 
17  Vt.  198. 

Matter  of  Absolute  Right.  —  Where  a  trustee 
is  discharged  for  any  cause,  his  claim  for  costs 
is  a  matter  of  absolute  right,  of  which  he  can- 
not be  deprived  under  the  Vermont  statute, 
except  by  his  consent.  Decker  v.  Fisher,  25 
Vt.  533- 

Several  Garnishees  Entitled  to  Separate  Costs.  — 

Where  there  are  several  garnishees,  and  all 
are  discharged,  each  is  entitled  to  his  separate 
costs.    Page  v.  Baldwin,  29  Vt.  428. 

Discharge  for  Undue  Delay  in  Bringing  In  De- 
fendant.—  If  the  plaintiff  is  guilty  of  undue 
delay  in  bringing  in  the  principal  defendant, 
the  garnishee  is  entitled  to  be  discharged  and 
to  recover  his  costs,  and  this  notwithstanding 
he  has  disclosed  a  liability  to  the  principal 
defendant.    Noble  v.  Bourke,  44  Mich.  193. 

Garnishee  Summoned  in  Wrong  Court. — 
Where  a  statute  provides  that  the  writ  of  gar- 
nishment shall  be  returnable  in  the  county 
where  the  garnishee  resides,  and  the  writ  is 
made  returnable  to  another  county,  the  gar- 
nishee is  entitled  to  be  discharged  and  to  re- 
cover legal  costs.  Wilcox  v.  Mills,  4  Mass. 
218. 

Garnishee  Discharged  on  Account  of  Prior  Gar- 
nishment Proceedings.  —  In  Bullard  v.  Hicks, 
17  Vt.  198,  where  a  garnishee  was  discharged 
on  account  of  his  having  been  adjudged  a 
trustee  in  a  prior  garnishment  suit  against  the 
debtor,  he  was  held  entitled  to  his  costs. 

14  C.  of  L. — 57  5 


Dismissal  of  Proceedings.  —  After  expense  has 
been  incurred  by  the  garnishee  for  attorney's 
fees  for  preparing  his  answer,  the  plaintiff 
cannot  deprive  him  of  his  right  to  such  fees 
by  dismissing  the  proceedings  against  bim. 
Bradley  v.  Byerley,  3  Kan.  App.  357. 

Abatement  of  Proceedings. —  In  Farnsworth 
v.  Page,  17  N.  H.  334,  it  was  held  that  if  after 
the  parties  have  been  served  with  trustee  pro- 
cess the  defendant  dies,  and  his  estate  is  de- 
creed to  be  administered  upon  as  insolvent, 
the  cause  is  discontinued  and  neither  the  trus- 
tee nor  the  plaintiff  is  entitled  to  costs. 

Discontinuance  of  Proceedings  —  Notice. —  In 
Kaufman  v.  Hude,  37  Mich.  123,  it  was  held 
that  an  order  allowing  costs  to  a  garnishee 
after  the  discontinuance  of  proceedings  against 
him,  and  without  notice  to  the  defendants  in 
the  principal  suit,  was  a  nullity. 

2.  Garnishee  Discharged  After  Contest.  — Moore 
v.  Read,  84  Ga.  658;  Lorman  v.  Phoenix  Ins. 
Co.,  33  Mich.  65;  Willis  71.  Heath,  75  Tex.  124, 
16  Am.  St.  Rep.  876;  Dowling  v.  Dowling, 
(Wis.  1899)  78  N.  W.  Rep.  581.  See  also 
Wearne  v.  Haynes,  13  Nev.  103. 

Plaintiff  Nonsuited  on  Contest  of  Disclosure.  — 
When  the  plaintiff  contests  the  disclosure  of 
the  garnishee  and  is  nonsuited  and  the  gar- 
nishee discharged,  the  latter  is  entitled  to  his 
costs.    Hall  v.  Knapp.  I  Pa.  St.  213. 

Judgment  Charging  Garnishee  Reversed  on  Ap- 
peal,—  If  a  garnishee  who  is  chatged  in  the 
lower  court  appeals  and  has  the  judgment  re- 
versed, he  is  entitled  to  costs.  Lorman  v. 
Phcenix  Ins.  Co.,  33  Mich.  65. 

3.  Garnishee  Discharged  Without  Contest.  — 
Selz  v.  Ft.  Atkinson  First  Nat.  Bank,  55  Wis. 
225;  Phillips  v.  Wilson,  r  Pin.  (Wis.}  513. 

4.  Garnishee  Contesting  His  Liability.  —  Tefft 
v.  Stern,  73  Fed.  Rep.  591;  Lee  v.  Babcock,  5 
Mass.  212;  Wolcott  v.  Lenawee  Circuit  Judge, 
107  Mich.  267;  Tombs  v.  Moore,  64  Mo.  App. 
667;  Patterson  v.  Seeton.  (Tex.  Civ.  App.  1898) 
47  S.  W.  Rep.  732.  See  also  Butler  v.  Starrett, 
52  Me.  281. 

Unsuccessful  Appeal  by  Garnishee  from  Judg- 
ment Charging  Him.  —  If  the  garnishee  appeals 
from  the  judgment  charging  him,  and  is  un- 
successful on  his  appeal,  he  is  not  entitled  to 
costs  incurred  after  such  appeal.  Ball  v.  Gil- 
bert, 12  Met.  (Mass.)  397;  Kellogg  v.  Waite, 
99  Mass.  501. 

5.  See  supra,  this  section,  When  Liable  for 
Costs. 

6.  Stenographer's  Fees.  —  A  stenographer's 
fees  are  not  taxable  as  costs  in  a  garnishment 
proceeding,  as  such  proceeding  is  not  a 
"  case  "  within  the  meaning  of  Act  Mo., 
March  31,  1887,  §  4,  which  provides  for  the 
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contest  are,  in  the  absence  of  other  statutory  provision,  to  be  fixed  by  the 
general  statutes  regulating  costs.1 

b.  Expenses  for  Travel  and  Attendance.  —  By  statutory  Provision  the 
garnishee  is  allowed  in  some  jurisdictions  to  tax  his  expenses  for  travel  and 
attendance  at  court  for  such  a  reasonable  length  of  time  as  would  afford  him 
sufficient  opportunity  to  do  and  ascertain  whatever  is  essential  to  the  protection 
of  his  interests.*  The  extent  to  which  he  may  properly  appear  in  court  from 
time  to  time  must  in  each  case  be  determined  upon  the  circumstances,3  and  in 
all  cases  he  is  entitled  to  tax  for  his  travel  and  attendance  for  at  least  one  term. 
Still,  however,  there  should  be  no  allowance  of  costs  therefor  beyond  the  time 
when  there  ceased  to  be  any  occasion  for  his  further  appearance  in  court.4 

In  the  Absence  of  Statutory  Provision  allowing  costs  to  the  garnishee  for  attendance 
upon  court  in  garnishment  proceedings,  it  has  been  held  that  he  is  not  entitled 
to  any  allowance  for  his  trouble  and  expense  in  such  matter.5 

c.  Attorneys'  Fees.  —  In  the  absense  of  any  statutory  provision  upon 
the  subject,  it  would  seem  that  attorneys'  fees  paid  out  by  the  garnishee  in 
preparing  his  answer  or  in  determining  his  liability  as  garnishee  cannot  be 
allowed  to  him.6    In  many  jurisdictions,  however,  an  allowance  to  a  garnishee 


axation  of  stenographer's  fees  as  costs  "  in 
every  case  *  *  *  where  an  official  stenog- 
rapher is  appointed."  Mechanics',  etc.,  Bank 
v.  Glaser,  40  Mo.  A  pp.  371. 

"Legal  Costs."  —  In  Crocker  v.  Baker,  18 
Pick.  (Mass.)  407,  it  was  held  that  the  term 
"  legal  costs,"  which  were  to  be  allowed  to  a 
trustee  who  was  discharged  upon  his  answer 
denying  that  he  had  effects  of  the  defendant, 
meant  costs  to  be  taxed  according  to  the  fee 
bill,  and  that  the  statutory  provision  (Stat. 
1829,  c.  128),  allowing  trustees  to  retain  out  of 
the  funds  attached  "  an  amount  sufficient  to 
pay  their  reasonable  counsel  fees  and  other 
necessary  expenses,"  did  not  apply  when  a 
trustee  was  discharged. 

1.  See  Wolcott  v.  Lenawee  Circuit  Judge, 
107  Mich.  267 

No  Issue  Taken  upon  Garnishee's  Answer.  — 
A  garnishee1  who  appears  and  answers  as  re- 
quired by  Rev.  Stat.  Wis.,  §  2760,  and  upon 
whose  answer  the  pi ai n t iff  does  not  take  issue 
or  apply  for  any  judgment  in  his  favor,  is  not 
entitled  to  costs  as  in  an  ordinary  action  upon 
his  formal  motion  to  dismiss  the  proceedings 
as  against  him,  but  only  to  the  costs  of  the 
motion  and  his  statutory  allowance  of  three 
dollars  for  his  answer.  Selz  v.  Ft.  Atkinson 
First  Nat.  Bank,  55  Wis.  225. 

2.  Travel  and  Attendance  at  Court.  —  Croxford 
v.  Massachusetts  Cotton  Mills,  15  Gray 
(Mass.)  70;  Hoyt  v.  Sprague,  12  Pick.  (Mass.) 
407;  Holbiook  v.  Waters,  19  Pick.  (Mass.)  356; 
Mathieson  v.  Thompson,  31  Ala.  500;  Porter 
v.  Russell,  1  Tyler  (Vt.)  35;  National  Union 
Bank  v.  Brainerd,  65  Vt.  291;  Goodrich  v. 
Hopkins,  10  Minn.  162;  Schwerin  v.  De  Graff, 
19  Minn.  414. 

Mileage.  —  In  Delaware  it  is  not  necessary 
to  tender  to  the  garnishee  his  mileage  in  order 
to  render  it  compulsory  upon  him  to  answer. 
In  re  Truxton,  (Del.  1895)  43  Atl.  Rep.  257. 

Garnishee  Summoned  in  Several  Separate  Gar- 
nishment Proceedings.  —  A  garnishee  whose 
answer  is  not  controverted  is  entitled,  under 
the  Alabama  statute  allowing  to  a  garnishee 
"  the  pay  of  a  juror  "  during  his  attendance,  to 
mileage,  as  well  as  per  diem  compensation,  in 
each  case  in  which  he  is  summoned  by  a  differ- 


ent plaintiff,  although  the  garnishments  are 
all  returnable  to  the  same  term.  Mathieson 
v.  Thompson,  31  Ala.  500. 

In  Wisconsin,  where  the  garnishee  is  en- 
titled to  the  same  lees  to  which  a  witness  is 
eniitled,  and  the  statute  provides  that  a  wit- 
ness attending  two  or  more  cases  on  the  same 
day,  before  the  same  justice,  shall  receive  pay 
only  as  in  one  case,  a  garnishee  summoned  in 
two  cases  before  the  same  justice  on  the  same 
day  is  entitled  to  witness  fees  in  only  one  case. 
Walsh  v.  Timlin,  98  Wis.  333. 
Garnishee  Summoned  Twice  on  Same  Execution. 

—  And  when  a  garnishee  is  summoned  twice 
on  the  same  execution,  his  costs  on  both  writs 
will  be  allowed  to  him.  Ellison  v.  Ralston,  19 
Mo.  App.  537. 

Costs  Taxable  for  Actual  Travel  Only.  —  Costs 
are  taxable  in  behalf  of  trustees  for  actual 
travel  only,  and  not  for  travel  at  such  limes  as 
they  appeared  only  by  attorney.  Hunt  v. 
Miles,  42  Vt.  533. 

Where  several  trustees  personally  attend, 
the  travel  and  attendance  of  each  mav  be 
taxed,  unless  they  were  copartners  and  one  of 
them  could  have  answered  for  all.  Porter  v. 
Russell,  1  Tyler  (Vt  )  35. 

3.  Extent  of  Allowance  for  Attendance.  —  Crox- 
ford v.  Massachusetts  Cotton  Mills,  15  Gray 
(Mass.)  70;  Holbrook  v.  Waters,  19  Pick. 
(Mass.)  356;  Morrison  v.  McDermott,  6 
Allen  (Mass.)  122;  Washburn  v.  Clarkson,  123 
Mass.  319. 

4.  Unnecessary  Attendance.  —  Hoyt  v.  Sprague, 
12  Pick.  (Mass.)  407;  Hawkins  v.  Graham, 
128  Mass.  20;  Kellogg  v.  Waite,  99  Mass.  502; 
Wasson  v.  Bowman,  117  Mass.  91. 

Failure  of  Garnishee  to  Disclose  at  First  Term. 

—  A  trustee  who  does  not  disclose  at  the  first 
term  is  not  entitled  to  costs  arising  at  any  sub- 
sequent stage  of  the  case.  Warren  v.  Gibbs, 
29  Me.  464. 

5.  Absence  of  Statutory  Provision.  —  Mackey 

v.  Hodgson.  9  Pa  St.  468. 

6.  Attorneys'  Fees.  —  Adams  v.  Cordis,  8 
Pick.  (Mass.)  260;  Miller  v.  Williams,  30  Vt. 
386.  Compare  Griffiths  v.  Storkmuller,  14 
Phila.  (Pa.)  236,  37  Leg.  Int.  (Pa.)  502. 

In  Adams  v.  Penzell,  40  Ark.  531,  it  was 
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of  attorneys'  fees  is  either  expressly  authorized  by  statute  or  is  held  to  be 
included  under  general  terms  authorizing  an  allowance  to  the  garnishee  for  his 
reasonable  or  necessary  expenses.1 


held  that  after  service  of  garnishment  a  gar- 
nishee could  not  pay  out  assets  for  attorneys 
to  defend  the  attachment  suit. 

In  Connecticut  a  trustee  was  allowed  to  re- 
tain, out  of  the  moneys  in  his  hands,  the  costs 
of  defending  his  principal  in  the  original  ac- 
tion.   Barber  v.  Andrews,  2  Root  (Conn.)  250. 

1.  Statutory  Provisions  for  Allowance  of  Attor- 
ney's Fees  —  Georgia.  —  The  provision  of  the 
Georgia  Code  (Code  1895,  §  4728),  that  an 
allowance  may  be  made  lo  Ihe  garnishee  for 
any  "  expense  "  incurred  in  "making"  his 
answer,  has  been  held  to  include  an  attorney's 
fee  paid  by  a  garnishee  for  drawing  his  an- 
swer. Moore  v.  Read,  84  Ga.  658;  Curry  v. 
National  Bank,  53  Ga.  28;  Sulier  v.  Brooks, 
74  Ga  401.  See  also  Rome  R.  Co.  v.  Rich- 
mond, etc.,  R.  Co.,  60  Fed.  Rep.  43,  construing 
the  Georgia  Code. 

This,  however,  does  not  authorize  an  allow- 
ance for  coinsel  fees  incurred  for  the  purpose 
of  upholding  the  answer  against  a  traverse 
thereof,  though  the  rinding  of  the  jury  be 
against  the  traverse  and  in  favor  of  the  an- 
swer. The  expense  of  litigating  ihe  truth  of 
an  answer  is  not  comprehended  in  the  expense 
of  making  it,  but  is  addiiional  thereto.  Dar- 
nall  v.  Wood,  82  Ga.  556. 

Kansas.  —  In  Bradley  v.  Byerley,  3  Kan. 
App.  357,  it  was  held  that  the  Kansas  statute 
authorized  the  allowance  of  attorney's  fees  to 
the  garnishee  where  his  answer  was  unsuc- 
cessfully contested  by  the  plaintiff,  though  the 
contest  was  ended  by  a  motion  on  the  part  of 
the  plaintiff  for  dismissal. 

Massachusetts.  —  In  Massachusetts  the  stat- 
ute authorizes  the  allowance  to  a  garnishee  of 
"  counsel  fees."  This  statute,  however,  does 
not  authorize  the  allowance  of  "  attorney 
fees;"  and  counsel  fees  only  in  the  discretion 
of  the  court.  Hawkins  v.  Graham,  128  Mass. 
20;  Holbrook  v.  Waters,  19  Pick.  (Mass.)  354. 
In  the  case  last  cited  it  was  also  held  that  the 
right  of  trustees  to  claim  an  allowance  for 
counsel  fees  was  not  affected  by  the  fact  that 
the  counsel  was  also  one  of  the  trustees. 

Michigan.  —  In  Noble  v.  Bourke,  44  Mich. 
193,  where  the  garnishee  was  discharged  on 
account  of  undue  delay  on  the  part  of  the 
plaintiff  in  bringing  in  the  principal  defend- 
ant, the  court  allowed  to  the  garnishee  fifteen 
dollars  for  counsel  fees. 

Minnesota.  —  In  Minnesota,  under  Gen. 
Stat.  1866,  c.  66,  §  173  (Stat.  1894,  §  5334),  the 
garnishee  is  entitled  to  an  allowance  for  coun- 
sel fees,  but  such  allowance  must  be  made  in 
the  garnishment  proceedings,  and  is  within 
the  discretion  of  the  court  in  which  such  pro- 
ceeding is  pending.  Schwerin  v.  De  Graff,  19 
Minn.  414. 

Mississippi.  —  In  Senior  v.  Brogan,  66  Miss. 
178,  it  was  held  that  Code  Miss.  (1880),  §  2448, 
did  not  warrant  an  allowance  of  an  attorney's 
fee  in  a  controversy  between  the  plaintiff  and 
the  garnishee  in  which  the  good  faith  of 
the  transaction  between  the  defendant  and  the 
garnishee  was  the  subject  at  issue. 

In  Bernheim  v.  Brogan,  66  Miss.  1S4,  the 


court  went  still  further  and  held  that  such 
statute  did  not  permit  an  allowance  to  the  gar- 
nishee of  attorney's  fees  for  defending  an  issue 
made  by  a  traverse  of  his  answer,  even 
though  the  traverse  was  without  probable 
cause  and  was  made  wilfully  and  unjustly  to 
harass  the  garnishee.  After  the  answer  of  the 
garnishee  is  filed,  and  an  issue  is  made 
thereon,  he  thereby  stands  as  any  other  liti- 
gant in  the  court  defending  his  own  claim 
against  his  adversary,  and  for  such  litigation 
he  cannot  recover  attorney's  fees.  The  court 
held,  however,  that  under  this  statute  fees 
may  be  allowed  to  a  garnishee  for  his  counsel 
for  preparing  his  answer,  for  preparing  a  peti- 
tion of  interpleader  when  necessary,  for  secur- 
ing a  proper  judgment  discharging  him,  and 
for  advice  as  to  the  validity  of  the  judgment 
against  the  defendant. 

Missouri.  —  In  O'Reilly  v.  Cleary,  8  Mo. 
App.  186,  Wagn.  Stat.  667,  §  22,  authorizing 
an  allowance  for  attorney's  fees  to  be  taxed  as 
part  of  the  costs  in  garnishment  on  attach- 
ment, was  held  also  to  cover  garnishment  on 
execution.  See  also  Ellison  v.  Ralston,  19 
Mo.  App.  537. 

Texas.  — The  Texas  statute  (now  Rev.  Stat. 
1895,  art.  253),  which  gives  to  a  garnishee  who 
is  discharged  "  reasonable  compensaiion,"  has 
been  held  10  include  a  reasonable  attorney's 
fee.  Johnson  v.  Blanks,  68  Tex.  495;  Carter 
v.  Bush,  79  Tex.  29;  Willis  v.  Heath,  75  Tex. 
124,  16  Am.  St.  Rep.  876;  Moody  v.  Carroll,  71 
Tex.  143,  10  Am.  St.  Rep.  734.  See  also 
Mensing  v.  Engelke,  67  Tex.  532. 

In  Curtis  v.  Ford,  78  Tex.  262.  an  allowance 
to  a  garnishee  of  two  hundred  and  fifty  dollars 
for  an  attorney's  fee  for  answering  was 
affirmed. 

In  Llano  Imp.,  etc.,  Co.  v.  Castanola,  (Tex. 
Civ.  App.  1893)  23  S.  W.  Rep.  1016,  it  was  held 
that  as  the  statute  authorizes  such  an  allow- 
ance to  the  garnishee  when  "  discharged,"  he 
is  not  entitled  to  an  attorney's  fee  when  he 
admits  an  indebtedness  and  is  charged. 

In  Moursund  v.  Priess,  84  Tex.  554,  it  was 
held  that  where  the  garnishee  admits  an  in- 
debtedness, but  also  sets  up  in  reconvention, 
as  a  discharge  from  such  liability,  a  claim  for 
damages,  he  is  not  entitled  to  an  allowance 
for  attorney's  fees  for  the  preparation  of  his 
answer. 

In  Johnson  v.  Blanks,  68  Tex.  495,  it  was 
said,  in  regard  to  fixing  an  allowance  for  at- 
torney's fees,  that  the  court  would  be  pre- 
sumed to  know  the  value  of  professional  serv- 
ices, and  its  failure  to  require  evidence  of  their 
value  was  not  ground  for  reversal.  The  court 
may,  however,  demand  evidence  of  the  actual 
amount  of  fees  contracted  for  or  paid. 

Vermont.  —  Rev.  Laws  (1880),  §  1158  (Stat. 
1894,  §  1393),  provides  that  the  garnishee  shall 
be  allowed  such  further  sum  as  the  court 
judges  reasonable  for  his  counsel  fees.  Na- 
tional Union  Bank  v.  Brainerd,  65  Vt.  291. 

In  Miller  v.  Williams,  30  Vt.  386,  it  was 
held  that  the  Vermont  statutory  provision  for 
the  allowance  of  counsel  fees  to  the  garnishee 
899  Volume  XIV. 


Bight  to  and  Liability  of  GAKNISI/MEXT.  Garnishee  for  Costs. 


4.  Who  Liable  to  Garnishee  for  Costs.  —  When  the  garnishee  is  discharged 
and  is  entitled  to  costs  in  the  proceedings,  the  plaintiff  is  primarily  liable  to 
him  therefor.1  If  the  garnishee  is  charged,  the  costs  are  to  be  deducted  from 
the  funds  in  his  hands,  and  he  is  not  required  to  look  to  the  plaintiff  person- 
ally for  their  payment.2 

5.  Review  of  Allowance  or  Disallowance.  —  The  allowance  or  disallowance  of 
costs  to  a  garnishee  is  usually  a  matter  within  the  sound  discretion  of  the  trial 
court,  and  its  action  in  such  matter  cannot  be  reviewed  on  appeal.3  Still,  if 
the  garnishee  is  entitled  to  an  allowance  as  a  matter  of  right,4  or  if  an  allowance 


did  not  authorize  such  an  allowance  to  a 
trustee  who,  before  a  justice,  employed  a 
person  noi  an  attorney  to  assist  him. 

In  Rollins  v.  Allison,  59  Vt.  188,  it  was  held 
that  the  allowance  of  counsel  fees  to  a  gar- 
nishee by  ihe  County  Court  was  discretionary 
with  the  courl. 

1.  Plaintiff  Personally  Liable  to  Garnishee  for 
His  Costs  —  Massachusetts.  —  Kellogg  v.  Waite, 
go,  Mass,  501;  Holbrook  v.  Waters,  19  Pick. 
(Mass.)  356;  Jarvis  v.  Mitchell,  99  Mass.  530; 
McLaughlin  v.  Western  R.  Corp.,  12  Cush. 
(Mass.)  131;  Miller  v.  Carrier,  11  Gray  (Mass.) 
19. 

Michigan.  —  Port  Huron  First  Nat.  Bank  v. 
Mellen,  45  Mich.  413. 

Mississippi. — Clark  v.  Gresham,  67  Miss. 

203. 

Pennsylvania.  —  Walker  v.  Wallace,  2  Dall. 
(Pa.)  113;  Herring  v.  Johnson,  5  Phila.  (Pa.) 
443,  21  Leg.  Int.  (Pa.)  236. 

Vermont.  —  Bullard  v.  Hicks,  17  Vt.  198. 

Wisconsin.  —  Little  Wolf  River  Imp.  Co.  v. 
Jackson,  66  Wis.  42. 

Costs  More  than  Funds  in  Hand.  —  Where  the 
costs  exceeded  the  funds  in  the  hands  of  the 
trustee,  he  was  held  entitled  to  judgment  and 
execution  against  the  plaintiff  for  the  differ- 
ence. Miller  v.  Carrier,  n  Gray  (Mass.)  19. 
See  also  Little  Wolf  River  Imp.  Co.  v.  Jack- 
son, 66  Wis.  42. 

2.  Garnishee  Charged,  Costs  Deducted  from 
Funds  in  Hand.  —  Lackett  v.  Rumbaugh,  45 
Fed.  Rep.  23;  Holbrook  v  Waters,  19  Pick. 
(Mass.)  356;  Davis  v.  Marston,  5  Mass.  199; 
Croxford  v.  Massachusetts  Cotton  Mills,  15 
Gray  (Mass.)  70;  Clark  v.  Gresham,  57  Miss. 
203.  See  also  Baker  v.  Lancashire  Ins.  Co., 
52  Wis.  [93. 

In  Texas  the  plaintiff  is  not  liable  for  the  at- 
torney's fees  of  the  garnishee  in  case  the  gar- 
nishee is  charged,  but  such  costs  are  taxed 
against  the  defendant  and  included  in  the  exe- 
cution. Llano  Imp.,  etc.,  Co.  v.  Castanola, 
(Tex.  Civ.  App.  1893)  23  S.  W.  Rep.  1016. 

Garnishee  Discharged  though  Possessed  of 
Funds  —  As  Against  Prior  Garnishing  Creditors. 
—  Where  the  trustee  discloses  that  he  has 
funds  in  his  hands  belonging  to  the  principal 
defendant,  but  that  he  has  been  held  charge- 
able therefor  in  a  prior  suit,  he  should  be  dis- 
charged, and  his  costs  should  be  taxed  against 
the  plaintiff  and  not  deducted  from  the  fund. 
Bullard  v.  Hicks,  17  Vt.  198. 

As  Against  Defendant.  —  The  garnishee,  when 
discharged,  cannot  retain  his  costs  out  of  the 
funds  in  his  haands,  but  must  look  to  the 
plaintiff  therefor.  Kaufman  v.  Hude,  37 
Mich.  123. 


As  Against  Intervening  Claimant.  —  In  Clark 

v.  Gresham,  67  Miss.  203,  it  was  held  that 
though  the  garnishee  is  discharged  on  the  in- 
tervention of  a  claimant,  he  may  still  retain 
his  costs  out  of  the  funds  in  hand. 

Liability  of  Defendant  to  Plaintiff  for  Costs.  — 
When  the  debt  attached  is  due,  and  judgment: 
goes  against  the  garnishee,  and  the  funds  in 
his  hands  are  not  sufficient  to  pay  the  costs 
in  addition  to  the  judgment  against  the  defend- 
ant, such  costs  should  be  regarded  as  costs  in 
the  original  cause,  and  enforced  against  the 
defendant  in  the  judgment.  There  is  nothing 
under  such  circumstances  to  distinguish  the 
attachment  from  any  other  execution,  or  to 
take  it  out  of  the  general  rule  that  the  ex- 
penses of  process  issued  to  obtain  satisfaction 
for  a  judgment  shall  be  borne  by  the  party  to 
whose  default  it  is  due.  Herring  v.  Johnson, 
5  Phila.  (Pa.)  443,  21  Leg.  Int.  (Pa.)  236.  See 
also  Leighton  v.  Colby,  56  Me.  79;  Suiter  v. 
Brooks,  74  Ga.  401;  Hannibal,  etc.,  R.  Co. 
v.  Crane,  102  111.  249,  40  Am.  Rep.  581. 

Garnishment  Improvidently  Issued.  —  If  a  gar- 
nishment is  improvidently  issued,  and  the  gar- 
nishee is  discharged  on  account  of  his  not 
being  indebted  to  the  defendant,  the  costs  of 
such  proceeding  are  to  be  borne  by  the  plain- 
tiff, and  cannot  be  charged  to  the  defendant. 
Herring  v.  Johnson,  5  Phila.  (Pa.)  443,  21 
Leg.  Int.  (Pa.)  236.  See  also  Walker  v.  Wal- 
lace, 2  Dall.  (Pa.)  113. 

In  Hurd  v.  Fogg.  22  N.  H.  98,  it  was  held 
that  where  the  plaintiff  pursues  a  groundless 
claim,  he  must  in  any  event  pay  the  costs 
thereof.  See  also  White  Mountain  Bank  v. 
West,  46  Me.  15. 

The  effect  of  this  decision  has  been  modified 
by  statute.    See  Leighton  v.  Colby,  56  Me.  79. 

3.  Allowance  Discretionary  with  Trial  Court.  — 
Welles  v.  Schroeder,  67  Conn.  257;  Hawkins 
v.  Graham,  128  Mass.  20;  Holbrook  v.  Waters, 
19  Pick.  (Mass.)  357;  U.  S.  Life  Ins.  Co.  v. 
Muskegon  Circuit  Judge,  (Mich.  iSg8>  75  N. 
W.  Rep.  618;  Rollins  v.  Allison,  59  Vt.  1S8; 
National  Union  Bank  v.  Brainerd,  65  Vt.  302. 

Jurisdiction  of  Supreme  Court  —  Tax,  Impost, 
or  Fine.  —  Costs  taxed  are  not  a  "  tax,  impost, 
*  *  *  or  municipal  fine  "  (Const.  Nev.,  art. 
6,  §  4),  so  as  to  give  to  the  Supreme  Court 
jurisdiction  of  an  appeal  from  an  allowance  or 
disallowance  thereof.  Wearne  7/.  Haynes,  13 
Nev.  105. 

4.  Garnishee  Entitled  to  Costs  as  a  Matter  of 
Right.  —  Mason  v.  Ambler,  6  Allen  (Mass.) 
124;  Morrison  v.  McDermott.  6  Allen  (Mass.) 
122;  Ellison  v.  Ralston,  19  Mo.  App.  537; 
Kent  v.  Hutchins,  50  N.  H.  92;  National 
Union  Bank  v.  Brainerd,  65  Vt.  291. 
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of  costs  not  legally  taxable  is  made,'  the  action  of  the  court  can  be  reviewed. 

XXIII.  Appeals  — 1.  Eightof  Appeal  —a.  In  GENERAL.  —  The  right  to  take 
an  appeal  in  a  civil  case,  as  distinguished  from  the  right  to  sue  out  a  writ  of 
error,  exists  only  where  it  is  given  by  statute.2  In  garnishment  cases  it  has 
been  held  that  this  right  is  included  in  the  general  statutory  provisions  author- 
izing appeals  from  final  orders  and  judgments  in  civil  cases  affecting  the  sub- 
stantial rights  of  the  parties,3  though  in  some  jurisdictions  the  statutes  expressly 
provide  for  appeals  in  garnishment  proceedings.'4 

b.  Plaintiff's  Right  of  Appeal.  —  The  statutes  authorizing  appeals  by 
parties  to  garnishment  proceedings  from  orders  or  judgments  affecting  their 
substantial  rights  give  to  the  plaintiff  the  right  to  appeal  from  judgments  or 
orders  in  reference  to  the  liability  of  the  garnishee.5 

c.  Defendant's  Right  of  Appeal.  —  Under  the  principle  that  a  party 
can  appeal  only  from  a  judgment  which  affects  his  rights,  and  for  the  reason 
that  a  judgment  charging  the  garnishee  is  not  res  judicata  as  between  the 
defendant  and  the  garnishee  as  to  the  extent  of  the  liability  of  the  garnishee 
to  the  defendant,6  it  has  been  held  that  the  defendant  cannot  appeal  from  the 
judgment  in  reference  to  the  liability  of  the  garnishee.7 


1.  Allowance  of  Costs  Not  Taxable.  —  Darnall 
v.  Wood,  82  Ga.  556;  Senior  v.  Brogan,  66 
Miss.  178;  Bernheim  v.  Brogan,  66  Miss.  184; 
Moursund  v.  Priess,  84  Tex.  554;  Miller  v. 
Williams,  30  Vt.  386. 

2.  See  the  title  Appeals,  2  Encyc.  of  Pl. 
AND  Pr.  13  et  seq. 

A  garnishment  proceeding,  being  equitable 
in  its  nature,  is  not  reviewatle  by  writ  of 
error.  Farmers'  F.  Ins.  Co.  v.  Conrad,  (Wis. 
1899)  "8  N.  W.  Rep.  582. 

3.  Statutes  Authorizing  Appeals  Generally  Held 
Applicable  to  Garnishment  Proceedings  —  Ala- 
bama.—  Johnson  v.  Burnett,  12  Ala.  744. 

Arkansas.  —  Patterson  v.  Harland,  12  Ark. 
158.    See  also  Mitchell  v.  Woods,  11  Ark.  180. 

Connecticut.  —  White  v.  Washington  School 
Dist.,  45  Conn.  59. 

Georgia.  —  Strickland  v.  Maddox,  4  Ga.  393. 

Iowa.  —  Bebb  v.  Preston,  1  Iowa  460. 

Kansas.  —  Kayser  v.  Bauer,  5  Kan.  202. 

New  Hampshire.  —  Barker  v.  Garland,  22  N. 
H.  103. 

South  Carolina.  —  Allen  v.  Partlow,  3  S.  Car. 
417. 

Tennessee. — Clark  v.  Williams,  2  Humph. 
(Tenn.)  303;  Turner  v.  Armstrong,  9  Yerg. 
(Tenn.)4i2;  Fosters.  Saffell.i  Swan  (Tenn.)go. 

Wisconsin.  —  Lewis  v.  Chicago,  etc.,  R.  Co., 
97  Wis.  368. 

Compare  Moreland  v.  Every  Evening  Pub. 
Co.,  6  Houst.  (Del.)  343,  and  Earl  v.  Leland, 
14  Vt.  328,  wherein  it  was  held  that  a  gar- 
nishee could  not  appeal  from  the  judgment 
charging  him  as  garnishee.  The  effect  of  the 
Vermont  decision  was,  however,  at  an  early 
dale  changed  by  statute.  See  Pamphlet  Laws 
Vt.  1842,  p.  17,  whereby  the  right  of  appeal 
was  given  to  a  garnishee. 

A  Garnishment  Proceeding  Is  Classed  Among 
"Special  Proceedings  "  within  the  meaning  of  a 
statute  which  provides  for  appeals  from  final 
orders  affecting  substantial  rights  made  in 
special  proceedings.  Lewis  v.  Chicago,  etc., 
R.  Co.,  97  Wis.  368.  See  also  Turpin  v. 
Coates,  12  Neb.  321;  Carlyle  v.  Smith,  36 
Kan.  614.  Compare  Allen  v.  Partlow,  3  S. 
Car.  417. 

"Common-law  Case." — A  garnishment  pro- 


ceeding based  upon  a  prior  final  judgment  for 
the  purpose  of  enforcing  it  is  a  "  common-law 
case  "  within  the  meaning  of  the  Illinois 
County  Court  Act,  §  123,  providing  that  ap- 
peals or  writs  of  errors  in  final  judgments  of 
the  County  Court  may  be  taken  to  the  Su- 
preme Court,  or  the  Appellate  Court  in  all 
common-law  cases.  O'Donnell  v.  Chicago, 
etc.,  R.  Co.,  22  III.  App.  233. 

4.  Appeal-  in  Garnishment  Proceedings  Expressly 
Authorized — Colorado.  —  Welsh  v.  Noyes.  10 
Colo.  133. 

Michigan.  —  Newell  v.  Blair,  7  Mich.  103. 
Minnesota.  —  Croft  v.  Miller,  26  Minn.  317. 
Tennessee.  —  Bryant    v.    Bigelow,    9  Lea 
(Tenn.)  135;   Kaylor  v.  Brunswick,  6  Heisk. 
(Tenn.)  235  ;  Kalisky  v.  Currey,  9  Baxt.  (Tenn.) 
214. 

Vermont.  —  Van  Buskirk  v.  Martin,  28  Vt. 
726;  Church  v.  French,  54  Vt.  420. 

Wisconsin.  —  Williams  v.  Brechler,  75  Wis. 
3»9- 

5.  Appeal  by  Plaintiff  —  Colorado.  —  Welsh  v. 
Noyes,  10  Colo.  133. 

Iowa.  —  Bebb  v.  Preston,  1  Iowa  460. 
Massachusetts.  —  Kellogg  v.  Waite,  99  Mass. 
501. 

Minnesota.  —  McConnell  v.  Rakness,  41 
Minn.  3. 

Tennessee.  —  Clarke  v.  Williams,  2  Humph. 
(Tenn.)  303;  Kaylor  v.  Brunswick,  6  Heisk. 
(Tenn.)  235. 

Vermont.  —  Van  Buskirk  v.  Martin,  28  Vt. 
726. 

Virginia.  —  Anderson  v.  De  Soer,  6  Gratt. 
(Va.)  363. 

6.  See  supra,  this  title,  Judgment  Charging 
Garnishee  as  a  Defense. 

7.  Appeal  by  Defendant  from  Judgment  in 
Reference  to  Garnishee's  Liability.  —  Kellogg  v. 
Waite,  99  Mass,  501;  Parks  v.  Adams,  113  N. 
Car.  473.  See  also  Fanning  v.  Minnesota  R. 
Co.,  37  Iowa  379;  McCormick,  etc.,  Harvest- 
ing Mach.  Co.  v.  Reed,  85  Wis.  201.  See, 
however,  Daniels  v.  Clark,  38  Iowa  556;  Hurl- 
burl  v.  Hicks,  17  Vt.  193,  44  Am.  Dec.  329; 
Sinard  v.  Gleason,  19  Iowa  165;  Murphy  v. 
Consolidated  Tank  Line  Co.,  32  111.  App.  612, 
Baldwin  v.  Merrill,  8   Humph.  (Tenn.)  132; 
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Defendant's  Exemption  Eights  Involved.  —  Where  the  determination  of  the  gar- 
nishee's liability  affects  the  exemption  rights  of  the  defendant,  he  is  allowed 
to  appeal  from  a  judgment  charging  the  garnishee  and  denying  exemptions 
claimed  by  the  defendant.1 

d.  Garnishee's  Right  of  Appeal. — The  garnishee  may,  as  a  general 
rule,  appeal  from  all  judgments  or  orders  which  affect  him  prejudicially.2 
Thus  he  may  appeal  from  judgments  or  orders  charging  him  as  garnishee 
against  his  objection,3  but  he  cannot  appeal  from  orders  or  judgments  which 
do  not  prejudicially  affect  him.* 

e.  Claimant's  Right  of  Appeal.  —  Where  the  statutes  authorize  claim- 
ants to  the  property  in  the  hands  of  the  garnishee  to  become  parties  to  the 
proceedings  and  assert  the  validity  of  their  claim,  it  is  generally  held  that  they 
may  appeal  from  judgments  in  regard  thereto,5  but  in  order  that  a  claimant 


Copley  v.  Snow,  3  La.  Ann.  623;  Kalisky  v. 
Currey,  9  Baxt.  (Tenn.)  214,  in  which  latter 
case  the  defendant  was  allowed  to  appeal  from 
a  judgment  charging  the  garnishee,  and  the 
judgment  was  reversed  on  the  ground  that  the 
answer  of  the  garnishee  showed  that  the  in- 
debtedness of  the  garnishee  was  not  owing  to 
the  defendant  but  to  a  partnership  of  which 
the  defendant  was  a  member. 

1.  Judgment  Affecting  Defendant's  Exemption 
Eights.  —  Kelly  v.  Edmundson,  105  Ala.  6ig; 
Wigwall  7).  Union  Coal,  etc.,  Co.,  37  Iowa  129; 
Webster  v.  Lowell,  2  Allen  (Mass.)  123;  Kuntz 
v.  Kinney,  33  Wis.  510.  See  also  Wilson  v. 
Bartholomew,  45  Mich.  41. 

2.  Judgment  or  Order  Prejudicial  to  Garnishee. 
—  Ellison  v .  Ralston,  19  Mo.  App.  537. 

3.  Appeal  by  Garnishee  from  Judgment  Charg- 
ing Him  —  Alabama.  —  Price  v.  Thomason,  n 
Ala.  875;  Henry  v.  McNamara,  114  Ala.  107. 

Arkansas.  —  Patterson  v.  Harland,  12  Ark. 
158. 

Connecticut. — White  v.  Washington  School 
Dist.,  45  Conn.  59. 

Kentucky.  —  Stockton  v.  Hall,  Hard.  (Ky.) 
168;  Forepaugh  v.  Appold,  17  B.  Mon.  (Ky.) 
625. 

Louisiana.  —  Katz  v.  Sorsby,  34  La.  Ann. 
588. 

Massachusetts.  —  Hovey  v.  Crane,  10  Pick. 
(Mass.)  440;  Ball  v.  Gilbert,  12  Met.  (Mass.) 
397;  Richards  v.  Allen,  8  Pick.  (Mass.)  405; 
Crockett  v.  Drew,  5  Gray  (Mass.)  399. 

Michigan.  —  Lichlenberg  v.  Wayne  Circuit 
Judge,  106  Mich.  38. 

Minnesota.  —  Albachten  v.  Chicago,  etc.,  R. 
Co.,  40  Minn.  378;  Richter  v.  Trask,  40  Minn. 
379,  note. 

Missouri. — Simmons  v.  Missouri  Pac.  R. 
Co.,  19  Mo.  App.  542;  McCloon  v.  Beattie,  46 
Mo.  391. 

Tennessee.  —  Kaylor  v.  Brunswick,  6  Heisk. 
(Tenn.)  235;  Carroll  v.  Parkes,  1  Baxt.  (Tenn.) 

269. 

Vermont.  —  Church  v.  French,  54  Vt.  420; 
Van  Buskirk  v.  Martin,  28  Vt.  726;  Hutchin- 
son v.  Bigelow,  23  Vt.  504. 

Washington.  —  Ward  v.  Ward,  14  Wash.  640. 

See,  however.  Earl  v.  Leland,  14  Vt.  328; 
Moreland  v.  Every  Evening  Pub.  Co.,  6 
Houst.  (Del.)  343. 

In  Vermont  it  was  decided,  at  an  early  date, 
that  the  trustee  had  no  right  to  appeal  from 
the  judgment  charging  him,  as  there  was  no 
statute  in  exisience  giving  that  right  to  him. 
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Earl  v.  Leland,  14  Vt.  328.  The  effect  of  this 
decision  was,  however,  changed  by  statute 
expressly  giving  the  right  ot  appeal  to  the 
trustee.  See  Pamphlet  Laws  of  1842,  p.  17, 
and  the  Vermont  decisions  cited  supra,  this 
note. 

4.  Judgment  Against  Defendant.  —  Thus  the 
garnishee  cannot  appeal  from  the  judgment 
in  the  main  action  against  the  defendant. 
Mead  v.  Doe,  18  Wis.  31;  Heffernan  v. 
Grymes,  2  Leigh  (Va.)  512;  Baldwin  v.  Mer- 
rill, 8  Humph.  (Tenn.)  132.  See  also  Pomeroy 
v.  Rand,  157  111.  176;  Hanna  v.  Lauring,  10 
Mart.  (La.)  568,  13  Am.  Dec.  339. 

Judgment  for  Admitted  Indebtedness  —  And 
when  the  garnishee  answers  admitting  an  in- 
debtedness, he  cannot  appeal  from  a  judg- 
ment charging  him  as  garnishee  therefor. 
Spalding  v.  Wayne,  (Ky.  1898)  45  S.  W.  Rep. 
770. 

Judgment  in  Eegard  to  Claim  of  Claimant.  —  In 

Germania  Sav.  Bank  v.  Peuser,  40  La.  Ann. 
796,  the  garnishee  admitted  that  he  had  a  spe- 
cific sum  in  his  hands  which  he  received  from 
the  defendant,  but  alleged  that  he  received 
and  held  it  for  his  mother,  and  therefore,  in 
answer  to  interrogatories,  denied  indebtedness 
to  the  defendant  of  possession  of  any  property 
belonging  to  him.  The  mother  intervened  in 
the  suit  and  asserted  her  right  to  the  fund. 
On  a  traverse  of  the  garnishee's  answer,  judg- 
ment was  rendered  against  him,  but  simply 
ordering  him  to  deliver  the  fund  into  the 
sheriff's  hands,  there  to  abide  the  decision  of 
the  case.  It  was  held  that  the  garnishee  could 
not  appeal  from  such  judgment,  as  he  had  no 
interest  in  the  matter.  See  also  Alamo  Ice 
Co.  v.  Yancey,  66  Tex.  187. 

5.  Claimant's  Eight  of  Appeal.  —  House  v. 
West,  108  Ala.  355;  Commercial  Nat.  Bank 
v.  Payne,  60  111.  App.  346;  Kimpson  v.  Hunt,  4 
Iowa  340;  Barker  v.  Garland,  22  N.  H.  103; 
Hutchinson  v.  Bigelow,  23  Vt.  504.  See  also 
Van  Buskirk  v.  Martin,  28  Vt.  727;  Alamo  Ice 
Co.  v.  Yancey,  66  Tex.  187. 

An  interpleader  has  a  right  to  appeal, 
though  there  is  no  judgment  against  him, 
even  for  costs,  from  a  judgment  charging  the 
garnishee  for  the  use  of  the  creditor  of  the 
defendant.  Commercial  Nat.  Bank  v.  Payne, 
60  111.  App.  346. 

Amount  in  Controversy.  —  The  amount  in  con- 
troversy must,  of  course,  be  sufficient  to  com- 
ply with  the  statutes  in  regard  thereto.  Sibley 
v.  Smith,  19  Pick.  (Mass.)  546. 
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shall  be  entitled  to  appeal  it  is,  of  course,  essential  that  he  should  have  become, 
in  a  proper  manner,  a  party  to  the  proceeding.' 

2.  Appealable  Orders  and  Judgments — a.  In  General. — The  question  as 
to  what  orders  or  judgments  in  garnishment  proceedings  are  appealable,  of 
course  depends  upon  the  construction  of  the  statutes  of  the  several  states.2 

Necessity  for  Finality.  —  As  a  general  rule  it  is  necessary  that  an  order  or  judg- 
ment in  garnishment  proceedings,  as  in  other  cases,  shall  be  final  in  order  that 
it  may  be  appealable.3 

b.  What  Are  Final  Orders  or  Judgments  —  (i)  In  General.  —  A 
final  judgment  or  order  is  one  which  leaves  nothing  to  be  judicially  determined 
between  the  parties;  it  must  finally  conclude  all  the  necessary  parties,  on  the 
merits,  and  finally  dispose  of  the  subject-matter  of  the  controversy.4 

(2)  Judgments  as  to  Garnishee ' s  Liability.  —  Thus  it  has  been  held  that 
judgments  or  orders  determining  the  liability  of  the  garnishee  and  discharging 
him  were  appealable  by  the  plaintiff  as  final,5  and  also  that  the  garnishee  may 
appeal  from  orders  or  judgments  charging  him;6  and  it  seems  that  the 
defendant  can  appeal  in  the  latter  case  even  before  judgment  in  the  principal 
action. 7 

(3)  Orders  for  Payment  into  Court.  —  Upon  the  question  whether  orders 


1.  Claimant  Must  Have  Become  a  Party  to  the 
Proceeding. —  House  v.  West,  108  Ala.  355; 
Port  Huron  First  Nat.  Bank  v.  Mellen,  45 
Mich.  413;  Gates  v.  Tusten,  89  Mo.  13. 

2.  In  Lusk  v.  Galloway,  52  Wis.  164,  it  was 
held  that  an  order  requiring  the  garnishee  to 
set  forth  or  give  a  copy  of  the  contract  under 
which  he  claimed  a  right  to  retain  the  prop- 
erty in  his  possession  did  not  involve  "  the 
merits  of  the  action  or  some  part  thereof  " 
within  the  meaning  of  Rev.  Stat.  Wis.,  §  3069, 
subdiv.  4,  in  force  in  1881,  and  therefore  was 
not  appealable. 

3.  Necessity  for  Finality — Alabama. —  Terry 
v.  Hughes,  93  Ala.  432. 

Connecticut.  —  Tweedy  v.  Nichols,  27  Conn. 
519;  Robinson  v.  Mason,  27  Conn.  270. 

Georgia.  —  Moore  v.  Hill,  87  Ga.  91. 

Indiana.  —  Walmer  v.  Shulenberger,  23  Ind. 
454- 

Kansas.  —  Miller  v.  Noyes,  34  Kan.  13. 
Louisiana.  —  State  v.  Cooley,  23  La.  Ann. 
213. 

Massachusetts.  —  Piper  v.  Willard,  6  Pick. 
(Mass.)  461. 

Minnesota.  —  Croft  v.  Miller.  26  Minn.  317. 

Wisconsin.  —  Williams  v.  Brechler,  75  Wis. 
309. 

4.  What  Constitutes  a  Final  Order  or  Judgment. 

—  Hayes  v.  Stewart,  23  Vt.  622. 
Order   Discharging   Garnishment   Bond.  —  In 

Laverty  v.  Anderson,  4  Mart.  (La.)  606,  an 
order  discharging  a  bond  given  to  dissolve  a 
garnishment  and  releasing  the  sureties  was 
held  appealable. 

5.  Judgments  or  Orders  Discharging  Garnishee 

—  Iowa. — National  Bank  v.  Chase,  71  Iowa 
120;  Farwell  v.  Tiffany,  82  Iowa  405;  Bebb  v. 
Preston,  I  Iowa  460. 

Kansas.  —  Kayser  v.  Bauer,  5  Kan.  202. 
Massachusetts.  — Jarvis  v.  Mitchell,  99  Mass. 
530. 

Minnesota.  —  McConnell  v.  Rakness,  41 
Minn.  3. 

Nebraska.  —  Turpin  v.  Coates,  12  Neb.  321. 
Vermont.  —  Page   v.    Hurd,    1    Aik.  (Vt.) 
105. 

But  see  contra,  Clapp  v.  Smith,  16  R.  I.  368. 


This  case  was  decided  under  a  Rhode  Island 
statute  providing  that  "  any  party  aggrieved 
by  the  judgment  of  any  District  Court  ren- 
dered in  any  civil  action  may  appeal  there- 
from," and  it  was  held  that  ihe  plaintiff  could 
not  appeal  merely  from  a  judgment  discharg- 
ing the  trustee,  because  the  statute  contem- 
plates only  the  principal  judgment  in  the 
action,  and  only  on  appeal  from  it  could  the 
judgment  in  the  incidental  proceeding  against 
the  trustee  be  reviewed. 

Decision  in  Favor  of  Claimant  Without  Discharg- 
ing Trustee.  —  In  Gifford  v.  Rockett,  119  Mass. 
71,  it  was  held  that  a  mere  ruling  in  favor  of 
the  adverse  claimant  to  the  funds  in  the  hands 
of  the  trustee  was  not  final,  and  therefore  that 
exceptions  could  not  be  entered  to  it  by  the 
plaintiff  in  the  Supreme  Court  before  judg- 
ment had  been  rendered  in  the  court  below, 
discharging  the  trustee  for  the  amount  allowed 
to  the  claimant.  See  also  Safford  v.  Knight, 
117  Mass.  281;  Clinton  Nat.  Bank  v.  Taylor, 
117  Mass.  283,  note. 

6.  Judgments  Charging  Garnishee. —  Burling- 
ton, etc.,  R.  Co.  v.  Hall,  37  Iowa  621;  Katz  v. 
Sorsby,  34  La.  Ann.  588;  Richards  v.  Allen, 
8  Pick.  (Mass.)  405;  Albachten  v.  Chicago,  etc., 
R.  Co.,  40  Minn.  378;  Durant  v.  Staggers,  2 
Nott  &  M.  (S.  Car.)  488;  Cowan  v.  Lowry,  7 
Lea  (Tenn.)  620;  Carroll  v.  Parkes,  1  Baxt. 
(Tenn.)  269.  See  also  Chesterson  v.  Munson, 
26  Minn.  303;  Croft  v.  Miller,  26  Minn.  317. 

The  garnishee  may  appeal  from  a  judgment 
charging  him  though  there  has  been  no  judg- 
ment in  the  principal  aclion.  Albachten  v. 
Chicago,  etc.,  R.  Co.,  40  Minn.  378. 

Ruling  on  Garnishee's  Disclosure.  —  In  Tweedy 
v.  Nichols,  27  Conn.  519,  it  was  held  that  the 
finding  of  the  court  as  to  the  indebtedness  of 
the  garnishee  on  his  disclosure  on  the  original 
process  was  not  of  a  final  character,  and  there- 
fore that  a  motion  for  a  new  trial  on  (he  ground 
of  error  in  the  rulings  of  the  judge  on  the  hear- 
ing would  not  be  entertained.  See  also  Rob- 
inson v.  Mason,  27  Conn.  270. 

7.  Appeal  by  Defendant.  —  Furstenheim  v. 
Adams,  42  Ark.  283;  Strickland  v.  Maddox,  4 
Ga.  393. 
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directing  the  garnishee  to  pay  over  the  property  or  credits  in  his  hands  to  the 
defendant  or  into  court  are  appealable,  the  decisions  are  conflicting,1  while 
orders  directing  payment  to  the  plaintiff  have  been  held  appealable.3 

(4)  Motions  to  Discharge  Garnishment  Proceedings.  —  It  has  been  held  that 
orders  denying  a  motion  to  discharge  or  vacate  garnishment  proceedings  were 
not  appealable  as  final  orders,3  and  the  same  has  been  held  true  as  regards 
orders  discharging  or  vacating  such  proceedings.4 

(5)  Orders  in  Regard  to  Filing  and  Amending  Pleadings.  —  Orders  of  the 
court  permitting  the  parties  to  file  additional,  amended,  or  supplementary 
pleadings  have  been  held  not  to  be  appealable.5 

(6)  Judgment  for  Costs.  ■ —  Judgments  allowing  or  refusing  costs  made  after 
a  final  judgment  in  the  proceedings  are  appealable,6  but  not  judgments  in  such 
cases  made  on  interlocutory  motions.7 

(7)  Order  for  Restoration  of  Money  Received  by  Plaintiff.  —  An  order 
requiring  the  plaintiff  to  restore  money  recovered  by  him  from  the  garnishee 
after  judgment  against  the  defendant  has  been  held  appealable.8 

(8)  Orders  in  Regard  to  Interrogatories.  —  And,  as  a  rule,  orders  in  regard 
to  the  interrogatories  addressed  to  the  garnishee  are  held  interlocutory  and 
not  appealable.9 


1.  Order  for  Payment  into  Court  Held  Appeal- 
able.—  Furstenheim  Adams,  42  Ark.  283; 
Hagerman  v.  Tong  Lee,  12  Nev.  331,  following 
Phillips  v.  Welch,  11  Nev.  190. 

In  Adams  v.  Penzell,  40  Ark.  531,  an  appeal 
of  this  nature  was  entertained  without  any 
question. 

Mandamus  to  Vacate  Order.  —  In  Townsend  v. 
Cass  Circuit  Judge,  39  Mich.  407,  it  was  held 
that  mandamus  would  lie  to  vacate  an  inter- 
locutory order  requiring  the  garnishee  to  sur- 
render to  a  receiver  property  in  his  hands. 

Order  for  Payment  into  Court  Held  Not  Appeal- 
able.—  Williams  v.  Brechler,  75  Wis.  309;  Eil- 
ers  v.  Wood,  64  Wis.  422;  Lewis  v.  Sercomb,  1 
Wis.  394.  See  also  Board  of  Education  v.  Sco- 
ville,  13  Kan.  17. 

Neither  can  such  an  order  be  reviewed  by 
mandamus,  Ex  p.  Hurn,  92  Ala.  102,  25  Am. 
St.  Rep.  23;  or  by  certiorari,  Birchfield  v.  Har- 
ris, 9  Nev.  3S2. 

2.  Order  Directing  Payment  to  Plaintiff.  — 
Forepaugh  v.  Appold,  17  B.  Mon.  (Ky.)  631. 

In  Deering  v.  Richardson-Kimball  Co.,  109 
Cal.  73,  the  court  said  that  an  order  directing 
the  garnishee  to  pay  the  funds  in  his  hands  to 
the  plaintiff  was  final  as  to  the  garnishee  and 
he  might  appeal,  but  it  was  held  that  the  de- 
nial of  the  motion  to  vacate  such  an  order 
when  such  motion  did  not  bring  up  any  facts 
not  passed  upon  in  the  original  motion  was 
not  appealable.  See  also  McCullough  v. 
Clark,  41  Cal.  298. 

3.  Orders  Refusing  to  Vacate  Proceedings.  — 
Miller  v.  Noyes,  34  Kan.  13;  Prince  v.  Hee- 
nan,  5  Minn.  347;  Philadelphia,  etc.,  R.  Co. 
v.  Snowdon,  161  Pa.  St.  201.  See  also  Mull  v. 
Jones,  33  Kan.  112. 

In  Carlyle  v.  Smith,  36  Kan.  614,  it  was  held 
that  where  a  motion  is  made  before  a  justice 
of  the  peace  to  vacate  and  discharge  proceed- 
ings in  garnishment,  after  final  judgment 
against  the  defendant  in  the  principal  action, 
and  such  motion  is  overruled,  such  ruling  by 
the  justice  is  a  final  order  and  may  be  taken  to 
the  District  Court  on  error. 

4.  Order  Dismissing  Garnishment  Held  Not  Ap- 


pealable. —  Terry  v.  Hughes,  93  Ala.  432.  But 
see  U.  S.  v.  Swan.  65  Fed.  Rep.  647. 

5.  Orders  in  Regard  to  Filing  Additional, 
Amended,  and  Supplementary  Pleadings,  Held  Not 
Appealable.  —  Moore  v.  Hill,  87  Ga.  91 ;  Kraeut- 
ler  v.  U.  S.  Bank,  n  Rob.  (La.)  160;  Prince  v. 
Heenan,  5  Minn.  347;  Vincent  v.  Wellington, 
18  Wis.  159;  Crerar  v.  Milwaukee,  etc.,  R. 
Co.,  35  Wis.  68. 

Denial  of  Permission  to  File  Traverse.  —  I  n 
Tim  v.  Franklin,  87  Ga.  93,  the  court  doubted 
whether  the  refusal  to  permit  the  plaintiff  to 
file  a  traverse  to  the  garnishee's  answer  was 
final  so  as  to  permit  the  review  of  such  an 
order  on  writ  of  error. 

Filing  Plea  in  Bar  by  Garnishee.  —  In  Barr  v. 
Perry,  3  Gill  (Md.)  313,  it  was  held  that  the 
decision  of  the  court  permitting  the  garnishee 
to  file  pleas  in  bar  and  to  the  merits  was  not 
the  subject-matter  of  an  appeal. 

Permitting  Garnishee  to  File  Answer  After  De- 
fault.—  In  Moore  v.  Hill,  87  Ga.  91,  a  judg- 
ment permitting  a  garnishee  to  file  an  answer 
afier  default  was  held  not  final  and  therefore 
not  appealable. 

Order  Requiring  Garnishee  to  Make  Answer 
More  Definite. — In  Lusk  v.  Galloway,  52  Wis. 
164,  it  was  held  that  an  order  requiring  the 
garnishee  to  make  his  answer  more  definite 
did  not  involve  "  the  merits  of  the  action,  or 
some  part  thereof,"  under  Rev.  Stat.  Wis.. 
§  3069,  subdiv.  4,  in  force  in  1881,  and  there- 
fore was  not  appealable. 

6.  Allowance  of  Costs  After  Final  Judgment 
Held  Appealable.  —  Selz  v.  Ft.  Atkinson  First 
Nat.  Bank,  60  Wis.  246. 

Denial  of  Costs  After  Final  Judgment  Held  Ap- 
pealable.—  Ellison  v.  Ralston,  19  Mo.  App. 
537- 

7.  Allowance  of  Costs  Before  Final  Judgment 
Held  Not  Appealable.  —  Walmer  v.  Shulenber- 
ger,  23  Ind.  454- 

8.  Order  for  Restoration  of  Money  to  Garnishee. 

—  Lewis  v.  Chicago,  etc.,  R.  Co.,  97  Wis.  368. 
Compare  Port  Huron  First  Nat.  Bank  ?■.  Mel- 
len,  45  Mich.  413. 

9.  Orders  in  Regard  to  Interrogatories  Not  Ap- 
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(9)  Order  for  Final  Judgment.  —  It  has  been  held  that  an  order  for  a  final 
judgment  which  if  entered  would  have  been  appealable  is  not  itself  appealable.1 

(10)  Order  May  Be  Final  as  to  One  While  Not  Final  as  to  Another.  —  The 
disposition  of  garnishment  proceedings  may  be  final  as  to  one  of  the  parties 
thereto,  though  not  final  as  to  the  others.3 

(1 1)  Motion  to  Set  Aside  Final  Order.  —  Where  an  order  is  final  and  appeal- 
able, an  order  denying  a  motion  to  set  aside  such  final  order,  not  presenting 
any  features  not  before  the  court  when  it  exercised  its  judgment  upon  the 
original  motion,  is  not  appealable.3 

3.  Review  on  Appeal.  The  general  rules  in  regard  to  review  on  appeal  in 
other  cases  apply  with  full  force  to  review  on  appeal  in  garnishment  cases.4 

Objections  Not  Raised  Below.  —  Thus  it  has  been  held  that  objections  which  were 
not  taken  upon  the  trial  or  in  the  course  of  the  proceedings  below  cannot  be 
urged  on  the  appeal.5 

Adjudications  on  Questions  of  Fact.  —  The  court  will  not  reverse  determinations  in 
regard  to  questions  of  fact,  by  the  court  below,  based  on  conflicting  evidence,0 
but  may  do  so  where  there  is  no  evidence  to  support  the  decision.7  However, 
to  enable  the  court  to  review  such  adjudications  the  record  must  contain  all 
the  evidence  before  the  trial  court.8 

Harmless  Error.  —  And  to  authorize  the  reversal  of  a  judgment  the  error  com- 
plained of  must  have  been  prejudicial  to  the  appellant.9 


pealable.  —  Slate  v.  Cooley,  23  La.  Ann.  213; 
Piper  v.  Willard,  6  Pick.  (Mass.)  461. 

1.  Order  for  Final  Judgment.  —  Gifford  v. 
Rockett,  119  Mass.  71;  Croft  v.  Miller,  26  Minn. 
317;  Williams  v.  Brechler,  75  Wis.  309.  See 
also  Lamb  v.  McCanna,  14  Minn.  513;  Rogers 
v.  Holyoke,  14  Minn.  514;  Searles  v.  Thomp- 
son, 18  Minn.  316;  Ryan  v.  Kranz,  25  Minn. 
362;  Langdon  v.  Thompson,  25  Minn.  509. 

Order  Discharging  Garnishee.  —  In  McConnell 
v.  Rakness,  41  Minn.  3,  distinguishing  Croft  v. 
Miller,  26  Minn.  317,  it  was  held  that  on  the 
rendition  of  an  order  merely  discharging  a 
garnishee  there  was  no  necessity  for  the  entry 
of  a  formal  judgment  thereon,  and  that  there- 
fore an  appeal  from  such  an  order  would  lie. 

Eeduction  of  Order  to  Judgment  by  Clerk.  —  In 
Albachten  v.  Chicago,  etc.,  R.  Co.,  40  Minn. 
378,  it  was  held,  on  appeal  by  a  garnishee 
from  a  justice's  court  to  the  municipal  court 
of  the  city  of  St.  Paul,  that  when  an  order  was 
made  in  the  latter  court  dismissing  the  appeal, 
il  was  proper  for  the  clerk  to  reduce  the  order 
to  the  form  of  a  judgment,  and  that  therefore  an 
appeal  from  such  j  udgment  was  properly  taken. 

2.  Giflord  v.  Rockett,  119  Mass.  71. 

3.  Motion  to  Vacate  Final  Order.  —  Deering  v. 
Richardson-Kimball  Co.,  109  Cal.  73. 

4.  Rulings  on  Discretionary  Matters.  —  In  Mil- 
liken  v.  Mannheimer,  49  Minn.  521,  it  was 
held  that  the  decision  of  the  trial  court  refus- 
ing an  application  for  a  further  disclosure  was 
within  the  sound  discretion  of  the  court,  and 
the  appellate  court  would  only  interfere  with 
such  a  decision  in  case  of  an  abuse  of  discre- 
tion.   See  also  Smith  v.  Brown.  5  Cal.  118. 

Judgments  Based  on  Incorrect  Reasoning.  —  If 
the  judgment,  decision,  or  ruling  of  the  lower 
court  is  correct  on  any  legal  ground,  it  will  be 
affirmed  though  the  reasons  advanced  there- 
for by  the  court  below  were  erroneous.  Ever- 
ett v.  Westmoreland,  92  Ga.  670;  Kentzler  v. 
Chicago,  etc.,  R.  Co.,  47  Wis.  641.  See  also 
Bigalow  v.  Barre,  30  Mich,  r;  Field  v.  Malone, 
102  Ind.  251. 


5.  Objections  Not  Raised  Below — Alabama. — 
Smith  v.  Chapman,  6  Port.  (Ala.)  365;  Terry 
v.  Lindsay,  3  Stew.  &  P.  (Ala.)  317;  Daniel  v. 
Hopper,  6  Ala.  296. 

Connecticut.  —  Sherwood  v.  Stevenson,  25 
Conn.  431. 

Illinois.  —  World's  Fair  Excursion,  etc., 
Boat  Co.  v.  Gasch,  162  111.  402;  Schmitt  v. 
Devine,  63  111.  App.  289. 

Iowa.  —  Eason  v.  Gester,  31  Iowa  475  ;  Robi- 
son  v.  Saunders,  14  Iowa  539. 

Maine.  —  Phillips  v.  Megquier,  17  Me.  28. 
Massaclmsetts.  —  Fitzsimmons  v.  Carroll,  128 
Mass.  401. 

Nebraska.  —  Burlington,  etc.,  R.  Co.  v.  Chi- 
cago Lumber  Co.,  18  Neb.  303. 

Vermont.  —  Towne  v.  Leach,  32  Vt.  747. 
West  Virginia. — Joseph  v.  Pyle,  2  W.  Va. 
449. 

Wisconsin. — John  R.  Davis  Lumber  Co.  v. 
Milwaukee  First  Nat.  Bank,  go  Wis.  464. 

Question  of  Jurisdiction  Available.  —  Questions 
involving  the  jurisdiction  of  the  lower  court 
may,  however,  be  reviewed  on  appeal,  though 
not  raised  in  the  court  below.  Coleman's 
Appeal,  75  Pa.  St.  441.  See  also  the  title 
Exceptions  and  Objections,  8  Encyc.  of  Pl. 
and  Pr.  157  et  sea. 

6.  Adjudications  on  Conflicting  Evidence.  — 
Parker  v.  Page,  38  Cal.  522;  Field  v.  Malone, 
102  Ind.  251;  Buckham  v.  Wolf,  58  Iowa  601; 
Kauffman  v.  Jacobs,  49  Iowa  432;  Fletcher  v. 
Clarke,  29  Me.  485;  Farrington  v.  Sexton,  43 
Mich.  454;  Lindsley  v.  Malone,  23  Pa.  St.  24. 

7.  Adjudications  Supported  by  No  Evidence.  — 
Kiggins  v.  Woodke,  78  Iowa  34;  Miller  v. 
Wilson,  86  Tenn.  495. 

8.  Prout  v.  Grout,  72  111.  456;  Wilson  v.  Al- 
brighl,  2  Greene  (Iowa)  125;  Sheppard  v. 
Downing  14  Iowa  597;  Iliff  v.  Arnott,  31  Kan. 
672;  Kimball  v.  Macomber,  50  Mich.  362; 
Brown  v.  Ridgway,  10  Pa.  St.  42;  Lindsley  v. 
Malone,  23  Pa.  St.  24. 

9.  Harmless  Error. —  Buckey  v.  Phenicie,  4 
Colo.  App.  204;  Arenz  v.  Reihle,  2  111.  340; 
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Record  Must  Show  Error.  —  The  error  complained  of  must  also  be  apparent  on 
the  face  of  the  record.1 

XXIV.  Adverse  Claimants  —  1.  In  General.  —  Where  the  garnishee  has 
notice  that  the  property  or  credits  of  the  defendant  in  his  hands  had  been 
assigned  by  the  defendant,  or  that  they  belonged  in  the  first  instance  to  a 
third  person,  as  where  the  indebtedness  to  the  defendant  arose  out  of  a  con- 
tract entered  into  by  him  as  agent  without  disclosing  his  principal,  it  is  the 
duty  of  the  garnishee  to  disclose  such  facts,  or  otherwise  he  may  be  charged 
as  garnishee,  and  still  be  liable  to  the  assignee  or  such  third  person,  as  the 
latter,  not  being  a  party  to  the  garnishment  proceedings,  will  not  as  a  rule  be 
bound  by  a  judgment  charging  the  garnishee  to  any  greater  extent  than  he 
would  have  been  bound  if  the  garnishee  had  made  a  voluntary  payment  to  the 
defendant.*  Again,  if  the  garnishee  discloses  that  the  indebtedness  owing 
from  him  had  been  assigned  by  the  defendant,  the  effect  of  this  disclosure  is 
either  that  the  plaintiff  is  concluded,  and  the  garnishee  is  entitled  to  be  dis- 
charged, irrespective  of  whether  or  not  such  assignment  had  in  fact  been 
made,3  or  the  plaintiff  is  permitted  to  contest  the  truth  of  the  disclosure,  and 
if  successful  is  entitled  to  judgment  against  the  garnishee; 4  and  this  though 
such  judgment  might  be  insufficient  to  protect  the  garnishee  from  subsequent 
liability  to  the  assignee,  or  on  the  other  hand  might  have  the  effect  of  con- 
cluding such  assignee  though  he  had  not  in  fact  had  his  day  in  court.5 

Statutory  Provisions  for  Bringing  In  Adverse  Claimants  —  In  General.  —  From  these 
observations  will  be  seen  the  necessity  for  some  method  by  which  the  rights 
of  an  adverse  claimant  to  the  property  or  credits  in  the  hands  of  the  garnishee 
may  be  effectually  settled  in  the  garnishment  proceedings,  and  therefore  stat- 
utes have  been  passed  in  most  jurisdictions  which  provide  for  bringing  in  such 
claimants  as  parties  to  the  action  and  conclusively  determining  their  rights 
therein.6 

2.  Right  of  Adverse  Claimant  to  Intervene  —  a.  Right  DEPENDENT  UPON 
Statutory  Authority.  — Though  there  are  a  few  decisions  which  seem  to 
hold  that  even  in  the  absence  of  express  statutory  authority  a  person  claiming 
title  to  the  property  or  credits  in  the  hands  of  the  garnishee  is  entitled  to 

Houston  v.  Walcott,  r  Iowa  86;   Ragsdale  v.         Kansas.  —  Iliff  v.  Arnott,  31  Kan.  672. 
Groos,  (Tex.  Civ.  App.  1899)  51  S.  \V.  Rep.  256;         Maine.  —  Brainard  v.  Shannon,  60  Me.  342; 

Dancy  v.  Skidmore,  (Tex.  Civ.  App.  1899)  51  Page  v.  Smith,  25  Me.  262. 
S.  W.  Rep.  279.  Massachusetts.  —  Richards  v.  Smith,  9  Gray 

The  judgment  will  not  be  reversed  for  error  (Mass.)   315;    Fitzsimmons    v.    Carroll,  128 

in    quashing    a  writ  of   garnishment    where  Mass.  401. 

interrogatories  have  since  been  filed  and  the        Michigan.  —  Kimball  v.  Macomber,  50  Mich, 

garnishee  has  answered,  so  that  the  cause  is  362. 

by  his  appearance  pending  against  him;  the         Minnesota.  —  Hinkley  v.  St.  Anthony  Falls 

appeal  will  be  dismissed.    Badger  Paper  Co.  Water  Power  Co.,  9  Minn.  55. 

v.  Pease,  58  111.  App.  443.  Tennessee.  —  Miller  v.  Wilson,  86  Tenn.  4q6; 

Error  Must  Affect  Appellant.  —  The  error  com-  Pickler  v.  Rainey,  4  Heisk.  (Tenn.)  335. 
plained  of  must  be  such  as  prejudicially  affects        2.  See  supra,  this  title;  Judgment  Charging 

the  appellant.    Smith   v.  Chapman,  6  Port.  Garnishee  as  a  Defense. 

(Ala.)  365;   Ford  v.  Detroit  Dry  Dock  Co.,  50        3.  Discharge  of  Garnishee  on  Disclosure  of  Claim 

Mich.  358;   Bryant  v.  Bigelow,"  9  Lea  (Tenn.)  by  Third  Person.  —  Gordon  v.  Webb,  13  Mass. 

135.  215;  Fisk  v .  Weston,  5  Me.  410;  Conshohocken 

A  garnishee  in  attachment  cannot  avail  him-  Tube  Co.  v.  Iron  Car  Equipment  Co.,  167  Pa. 

self  of  errors  committed  by  the  court  in  trying  St.  592;   Lancaster  County  Bank  v.  Gross,  50 

the  attachment  as  between  the  plaintiff  and  Pa.  St.  224. 

the  defendant  therein,  as  he  has  no  concern        4.  Contesting  Disclosure  by  Garnishee.— 

wilh  the  merits  of  the  controversy  between  Whalen  v.  McMahon,  16  Colo.  373;  Giddings 

those  parties  any  further  than  to  see  that  be-  v.  Coleman,  12  N.  H.  153;  Wheeler  v.  Winn, 

fore  judgment  goes  against  himself  there  is  a  38  Vt.  122;   Lanham  v.  Lanham,  30  W.  Va. 

judgment  against  the  defendanl  in  attachment  222. 

which  is  so  far  free  from  invalidity  as  not  to         5.  Effect  of  Judgment  as  to  Garnishee  or  As- 

be  void.    Exchange  Bank  v.  Freeman,  89  Ga.  signee. —  Donald  v.  Nelson,  95  Ala.  III.  See 

771.    See  also  Earl  v.  Matheney,  60  Ind.  202.  supra,  this  title.  Judgment  Charging  Garnishee 

1.  Error  Must  Appear  of  Record  —  Colorado.  —  as  a  Defense. 
Rutter  v.  Shumway,  16  Colo.  95.  6.  See  the  local  statutes. 
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intervene  in  the  garnishment  proceedings  and  assert  his  title  thereto,1  still, 
however,  the  weight  of  authority  is  to  the  contrary.2 

b.  Statutory  Provisions  for  Intervention.  —  In  many  jurisdictions 
it  is  provided  by  statute  that  any  person  claiming  the  goods  or  credits  in  the 
hands  of  the  garnishee  may  intervene  and  assert  his  rights  to  such  property  or 
credits.3 

c.  Time  of  Intervention.  —  Unless  the  time  within  which  the  claimant 
must  intervene  is  expressly  fixed  by  the  statutes,  it  seems  that  he  may  do  so 
at  any  time  during  the  pendency  of  the  proceedings.4 

d.  Imposing  Conditions  on  Intervener.  —  The  court,  in  allowing  a 


1.  Intervention  Without  Statutory  Authority.  — 

Blair  v.  Puryear,  87  N.  Car.  101;  Stern  v. 
Jones,  7  Kulp  (Pa.)  19;  Kelley  Grain  Co.  v. 
English,  (Tex.  Civ.  App.  1896)  34  S.  W.  Rep. 
651;  Turner  v.  Wade,  (Tex.  Civ.  App.  1898)  48 
S.  W.  Rep.  542.  See  also  Toms  v.  Warson, 
66  N.  Car.  417;  Sims  v.  Goettle,  82  N.  Car. 
268;  Smith  v.  Texas,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1897)  39  S.  W.  Rep.  969. 

Garnishee  Cannot  Ohject  to  Nonallowance  of  In- . 
tervention  hy  Adverse  Claimant.  — .  Alamo  Ice  Co. 
v.  Yancey,  66  Tex.  187. 

2.  Statutory  Authority  to  Intervene  Necessary 
—  Alabama.  —  Heyward  v.  Phillips  Buttoff 
Mfg.  Co.,  97  Ala.  533. 

Delaware.  —  Pennsylvania  Steel  Co.  v.  New 
Jersey  Southern  R.  Co.,  4  Houst.  (Del.)  572. 

Kansas.  —  Muse  v.  Lehman,  30  Kan.  514. 

Massachusetts.  —  Boylen  v.  Young,  6  Allen 
(Mass.)  582. 

Mississippi.  —  Porter  v.  West,  64  Miss.  548. 
See  also  People's  Bank  v.  Smith,  75  Miss.  753. 

Missouri.  —  Wimer  v.  Pritchartt,  16  Mo. 
252;  Gordon  v.  McCurdy,  26  Mo.  304;  State 
v.  Barada,  57  Mo.  565;  Wolff  v.  Vette,  17  Mo. 
App.  36.  See  also  Garrison  v.  McAllister,  13 
Mo.  579. 

3.  Statutes  Authorizing  Intervention  hy  Claim- 
ants —  Alabama.  —  Butler  v.  Savannah  Guano 
Co.,  (Ala.  1899)  25  So.  Rep.  241. 

District  of  Columbia.  —  Elliot  v.  Maroney, 
(D.  C.  1887)  10  Cent.  Rep.  171. 

Georgia.  —  Haas  v.  Old  Nat.  Bank.gr  Ga. 
307. 

Illinois.  —  Springer  v.  Bigford,  160  111.495; 
Juilliard  v.  May,  130  111.  87;  Hair  v.  North 
Western  Nat.  Bank,  50  111.  App.  211;  Com- 
mercial Nat.  Bank  v.  Newman,  55  111.  App. 
534,  affir?ned  156  111.  530;  Harlev  v.  Harlev,  67 
111.  App.  138. 

Iowa.  —  Daniels  v.  Clark,  38  Iowa  556; 
Howe  v.  Jones,  57  Iowa  130;  Edwards  z-.  Cos- 
gro,  71  Iowa  296;  McArthur  v.  Garman,  71 
Iowa  34. 

Kansas.  — Clark  v.  Wiss,  34  Kan.  553. 

Louisiana.  —  Caldwell  v.  Nolte,  18  La.  438. 

Maryland. — Kean  v.  Doerner,  62  Md.  475; 
Clarke  v.  Meixsell,  29  Md.  221. 

Massachusetts.  —  Dennis  v.  Twitchell,  10 
Met.  (Mass.)  180;  Boylen  v.  Young,  6  Allen 
(Mass.)  582;  Marvel  v.  Babbitt,  143  Mass.  226; 
Underwood  v.  Boston  Five  Cents  Sav.  Bank, 
141  Mass.  305;  Ammidown  v.  Wheelock,  8 
Pick.  (Mass.)  470. 

Michigan.  —  Muncey  v.  Sun  Ins.  Office,  109 
Mich  542. 

Minnesota.  —  Crone  v.  Braun,  23  Minn.  239; 
Gage  v.  Stimson,  26  Minn.  64. 

Missouri.  — Wolff  v.  Vette,  17  Mo.  App.  36. 
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New  Hampshire.  —  Webster  v.  Farnum,  60 
N.  H.  288. 

Rhode  Island.  —  Cross's  Petition,  17  R.  I. 
568;  Hanaford  v.  Hawkins,  18  R.  I.  432; 
Providence  Sav.  Inst.  v.  Barr,  17  R.  I.  131. 

Wisconsin.  —  Mershon  v.  Moors,  76  Wis. 
502. 

Intervention  by  Defendant  in  Official  Capacity. 

—  In  Meadowcroft  v.  Agnew,  89  111.  469,  it 
was  held  thai  where  a  sheriff  deposits  in  bank 
money  belonging  to  various  execution  credit- 
ors, and  the  bank  is  summoned  as  garnishee 
for  the  individual  debt  of  the  sheriff,  the 
sheriff,  as  trustee  for  such  creditors,  may  in- 
terplead, showing  the  facts,  and  thus  protect 
the  fund. 

And  in  Dalton  v.  Dalton,  48  Me.  42,  it  was 
held  that  a  defendant  to  whom  the  indebted- 
ness owing  by  the  trustee  was  due  as  an  ex- 
ecutor could  appear  as  a  claimant  and  show 
such  fact. 

Bond  by  Claimant.  —  In  some  jurisdictions  an 
intervening  claimant  is  required  to  give  bond. 
House  v.  West,  108  Ala.  355;  Gordon  v.  Wil- 
son, 99  Ga.  354;  Small  v.  Mendel,  96  Ga.  532. 

Appeal  from  Order  Denying  Bight  to  Intervene. 

—  Under  the  Massachusetts  statute  which  pro- 
vides that  the  court  "  may  permit  "  a  claim- 
ant to  appear  and  maintain  his  right  to  the 
property  or  credits  in  the  hands  of  the  trustee, 
it  has  been  held  that  the  claimant  is  entitled 
as  a  matter  of  right  to  appear,  and  if  such  right 
is  denied  to  him  upon  a  proper  setting  forth 
of  his  claim,  he  may  appeal  from  the  order 
denying  it.  Boylen  v.  Young,  6  Allen  (Mass.) 
583.  See  also  Ammidown  v.  Wheelock,  8 
Pick.  (Mass.)  470. 

Necessity  of  Exception.  —  When  the  court  de- 
nies the  right  of  the  claimant  to  intervene,  he 
must  take  an  exception  to  such  ruling,  and 
when  he  fails  to  do  so  he  cannot  question  on 
appeal  the  validity  of  the  judgment  charging 
the  garnishee.  Parks  v.  Adams,  113  N.  Car. 
473- 

4.  Time  of  Intervention.  —  Howe  v.  Jones.  57 
Iowa  130;  Port  Huron  First  Nat.  Bank  v. 
Mellen,  45  Mich.  413. 

In  Heyward  v.  Phillips  Buttoff  Mfg.  Co.,  97 
Ala.  533,  it  was  held  that  after  personal  prop- 
erty in  the  hands  of  a  garnishee  has  been  con- 
demned to  the  satisfaction  of  the  judgment 
recovered  against  the  defendant,  and  has  been 
delivered  by  the  garnishee  to  the  bailee,  the 
claimant  cannot  intervene  and  try  his  tight  to 
the  property  as  in  case  of  levy  by  attachment. 

Under  the  Iowa  statute,  which  provides  that 
a  claimant  may  intervene  before  payment  to 
the  plaintiff  of  the  proceeds  of  any  attached 
debt,  it  was  held  that  where  the  garnishee  had 
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claimant  to  intervene,  may  impose  such  conditions  upon  him  as  will  render 
effectual  any  judgment  which  may  be  rendered  in  the  proceedings.1 

3.  Plaintiff's  Eight  to  Interplead  Claimant  —  a.  In  General.  —  Where  the 
garnishee  discloses  that  the  property  or  credits  in  his  hands  are  claimed  by  a 
third  person,  the  statutes  in  some  jurisdictions  authorize  the  plaintiff  to  have 
such  third  person  cited  in  and  to  contest  with  him  the  right  to  such  property 
or  credits.2 

b.  Duty  of  Plaintiff  to  Cite  In  Claimant.  —  In  some  jurisdictions 
the  statutes  provide  that  when  a  third  person  claims  the  debt  or  demand, 
money,  or  effects  which  by  his  answer  the  garnishee  admits  to  be  due  or  in 
his  possession,  and  the  garnishee  so  informs  the  court  by  his  answer,  it  then 
becomes  the  duty  of  the  court  to  suspend  proceedings  against  the  garnishee 
and  to  cause  a  notice  to  issue  to  such  person  to  oppose  and  contest  with  the 
plaintiff  the  right  to  such  debt,  money,  or  effects;  and  it  is  held  that  unless 


paid  over  the  money  and  had  been  discharged 
without  answering  and  without  notice  to  the 
execution  defendant,  and  where  the  money 
had  been  applied  in  satisfaction  of  the  judg- 
ments on  which  the  executions  had  been 
issued,  but  had  not  yet  been  paid  over  to  the 
judgment  creditors,  a  third  person  claiming 
the  money  could  intervene  in  the  action  for 
the  purpose  of  asserting  such  claim.  Edwards 
v.  Cosgro,  71  Iowa  296. 

In  Colorado,  where  the  statute  (Gen.  Stat. 
1883,  §  20H;  Mills's  Annot.  Code  1896,  §  129) 
provides  that  third  persons  must  assert  their 
rights  to  property  seized  under  attachment  be- 
fore the  trial  of  the  main  action,  a  claimant  of 
a  fund  garnished  under  the  attachmeni  cannot 
intervene  after  the  trial  of  the  main  action  and 
rendition  of  judgment  for  the  plaintiff. 
Whalen  v.  McMahon,  16  Colo.  373. 

Default  of  Garnishee. —  In  Boylen  v.  Young, 
6  Allen  (Mass.)  582,  it  was  held  thai  a  claim- 
ant to  property  or  credits  in  the  hands  of  the 
trustee  could  intervene  and  assert  his  right 
therelo  afler  a  default  by  the  truslee. 

Scire  Facias.  —  In  Knights  v.  Paul,  11  Gray 
(Mass  )  225,  it  was  held  that  the  claimant 
could  be  admitted  as  a  party  for  the  first  time 
on  scire  facias  against  a  defaulted  trustee. 

Appeal  by  Defendant  Opens  Claimant's  Eight  to 
Intervene.  —  Under  the  Iowa  statute,  which 
provides  that  any  person  other  than  the  de- 
fendant may,  before  the  payment  to  the  plain- 
tiff of  the  proceeds  of  any  attached  debt, 
present  his  petition,  verified  by  oath,  to  ihe 
court,  stating  a  claim  to  the  property  or 
money,  etc.,  it  has  been  held  that  the  right  of 
a  claimant  to  intervene  and  set  up  his  title  to 
the  property  is  opened  by  an  appeal  by  the  de- 
fendant from  a  judgment  charging  the  gar- 
nishee.   Daniels  v.  Clark,  38  Iowa  556. 

A  Person  Cannot  Be  Admitted  for  the  First  Time 
in  the  Supreme  Judicial  Court  as  claimant  of 
funds  in  the  hands  of  the  trustee  in  an  action 
of  foreign  attachment  in  the  Superior  Court  in 
which  the  question  of  charging  the  truslee  on 
his  answer  is  pending  in  the  Supreme  Judicial 
Court  on  appeal.  Scott  v.  Hawkins,  99  Mass. 
550. 

Laches  on  Part  of  Claimant.  —  In  Lawrence 
Bank  v.  Raney,  etc.,  Iron  Co.,  77  Md..  321,  it 
was  held  that  a  judgment  condemning  funds 
in  the  hands  of  a  garnishee  would  not  be 
stricken  out  on  the  petition  of  an  assignee  of 


such  funds,  where  the  assignee  delayed  appli- 
cation to  have  the  judgment  stricken  out  for 
more  than  eight  months  after  notice  of  levy  of 
attachment.  See  also  Dill  v.  Wilbur,  79  Me. 
561;  Shultz  v.  Hoffman,  13  Pa.  Co.  Ct.  90. 

1.  Imposing  Conditions  on  Intervener.  —  In 
garnishment  proceedings  where  the  fund  con- 
stituting the  subject-matter  of  the  litigation 
has,  without  authority,  passed  into  the  custody 
of  a  foreign  court,  the  court  may  order  an  in- 
tervening pel  itioner  to  sign  a  stipulation  agree- 
ing that  the  fund  shall  be  restored  to  a  receiver 
of  the  court,  and  on  his  refusal  to  sign  the 
stipulation  may  properly  strike  his  petition 
from  the  files.  Brown  v.  Gary,  43  111.  Anp. 
482. 

2.  Plaintiff's  Eight  to  Interplead  Claimant. — 

Sailer  v.  Insurance  Co.  of  North  America,  62 
Ala.  221;  National  Commercial  Bank  v. 
Miller,  77  Ala.  168,  54  Am.  Rep.  50;  Fralick 
v.  Presley,  29  Ala.  457,  65  Am.  Dec.  413;  Marx 
v.  Grove,  (Mich.  1898)  77  N.  W.  Rep.  449; 
King  v.  Carroll-Porier  Boiler,  etc.,  Co.,  (Minn. 
1898)  77  N.  W.  Rep.  409.  See  also  the  various 
local  statutes. 

Time  of  Ordering  Notice  to  Claimant.  —  The 
notice  to  the  transferee  to  come  in  and  contest 
with  the  plaintiff  the  right  to  the  debt  or  prop- 
erty may  be  ordered  at  any  time  after  answer 
made  and  before  the  final  termination  of  the 
suit.  If  the  order  is  made  at  the  term  when 
final  judgment  is  rendered  against  the  defend- 
ant, it  is  regular  and  sufficient  to  continue  the 
cause  against  the  transferee.  Camp  v.  Hatter, 
11  Ala.  151. 

Time  of  Propounding  Claim  by  Claimant.  — 
While  the  Alabama  statute  authorizing  the 
garnishee  to  set  up  in  his  answer  the  claim  of 
a  third  person,  and  providing  the  mode  in 
which  such  claimant  may  contest  with  the 
plaintif  the  right  to  the  debt,  contemplates 
that  the  claimant  will  appear  at  the  term  of 
the  court  to  which  he  is  cited  and  then  pro- 
pound his  claim,  there  is  nothing  in  the  terms 
or  purposes  of  the  statute  which  excludes  the 
power  of  the  court  to  enlarge  the  time  of  pro- 
pounding the  claim,  or  to  continue  the  cause 
with  leave  to  propound  the  claim  at  a  succeed- 
ing term.  Whether  or  not  this  shall  be  done 
must  be  left  to  the  sound  discretion  of  the 
court,  and  the  exercise  of  that  discretion  will 
not  be  controlled  by  mandamus.  Ex  /- 
Opdvke,  62  Ala.  68. 
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the  plaintiff  causes  such  notice  to  be  issued  to  the  claimant  so  disclosed,  the 
garnishee  is  entitled  to  be  discharged.1 

Plaintiff  Must  Use  Due  Diligence  to  Cite  In  Claimant.  —  It  is  the  duty  of  the  garnishee 
to  proceed  with  proper  diligence  to  have  the  claimant  so  disclosed  brought 
before  the  court,  and  if  he  fails  to  do  so  the  court  may  discharge  the  garnishee.3 

4.  Right  of  Garnishee  to  Interplead  Claimant.  —  It  has  been  held  that  when 
a  garnishee  admits  the  possession  of  credits  and  at  the  same  time  is  assailed  by 
rival  claimants  thereof  he  is  entitled  on  offering  to  bring  the  fund  into  court 
to  an  order  interpleading  such  claimant,  so  that  an  adequate  protection  will  be 
given  to  him  in  case  he  is  charged  as  garnishee.3 

5.  Right  of  Defendant  to  Interplead  Claimant.  —  It  would  seem  that  the 
defendant  cannot  object  to  the  application  of  the  property  or  credits  in  the 
hands  of  the  garnishee  to  the  payment  of  his  indebtedness,  on  the  ground  that 
such  property  or  credits  did  not  belong  to  him,  as  it  must  be  immaterial  to  him 
that  another  man's  property  is  applied  to  the  satisfaction  of  his  indebtedness, 
and  therefore  the  defendant  should  not  be  allowed  to  interplead  a  claimant  to 
such  property  or  effects,  or  object  to  the  rulings  of  the  court  in  regard  thereto.* 

6.  Right  of  Conrt  ex  Mero  Motn  to  Interplead  Claimant.  —  The  decisions  are 
conflicting  on  the  question  whether  the  court  may,  ex  mero  motu,  order  third 
persons  claiming  the  property  or  credits  in  the  hands  of  the  garnishee  to  be 
made  parties  to  the  proceeding.5 


1.  Necessity  for  Citing  In  Claimant  Disclosed  — 

Alabama.  —  Donald  v.  Nelson,  95  Ala.  ill; 
Edwards  v.  Levinshon,  80  Ala.  447;  Evans  v. 
Norman,  14  Ala.  662;  Andrews  zi.  Union 
Bank,  21  Ala.  576;  Moore  v.  Jones,  13  Ala. 
296;  Mock  v.  King,  15  Ala.  66;  Payne  v.  Mo- 
bile, 4  Ala.  333,  37  Am.  Dec.  744;  Covington 
v.  Kelly,  6  Ala.  860;  Connoley  v.  Cheesbor- 
ough,  21  Ala.  166;  Easton  v.  Lowery,  29  Ala. 
454;  Mobile,  etc.,  R.  Co.  v.  Whitney,  39  Ala. 
468;  Johnson  v.  Burnett,  12  Ala.  743;  Wicks 
v.  Branch  Bank,  12  Ala.  594;  Security  Loan 
Assoc.  v.  Weems,  69  Ala.  584. 

Illinois.  —  Hamburg-Bremen  F.  Ins.  Co.  v. 
Kennedy,  57  111.  App.  136. 

Kentucky.  —  Forepaugh  v.  Appold,  17  B. 
Mon.  (Ky.)  625. 

Maine.  —  Brunswick  Gas  Light  Co.  v.  Flana- 
gan, 88  Me.  420;  Burnell  v.  Weld,  59  Me.  423; 
Dalton  v.  Dalton,  48  Me.  42;  Bunker  v.  Gil- 
more,  40  Me.  91;  Wheeler  v.  Evans,  26  Me. 
135;  Emery  v.  Davis,  17  Me.  252;  Legro  v. 
Staples,  16  Me.  252;  Fisk  v.  Weston,  5  Me. 
410;  Look  v.  Brackett,  74  Me.  347;  Jordan  v. 
Harmon,  73  Me.  259. 

Michigan.  —  Smith  v.  Holland,  81  Mich.  471; 
Kennedy  v.  McLellan,  76  Mich.  598. 

Minnesota.  —  Levy  v.  Miller,  38  Minn.  526,  8 
Am.  St.  Rep.  691;  Mansfield  v.  Stevens,  31 
Minn.  40. 

Pennsylvania.  —  Lansdale  First  Nat.  Bank 
v.  Beaver,  3  Lack.  Jur.  (Pa.)  403;  Stone  v. 
Rohner,  7  Pa.  Dist.  313. 

Compare  McKittrick  v.  Clements,  52  Mo.  160. 

2.  Plaintiff  Must  Use  Due  Diligence  to  Bring  In 
Claimant.  —  Mock  v.  King,  15  Ala.  66;  Levy  v. 
Miller,  38  Minn.  526,  8  Am.  St.  Rep.  691;  Look 
v.  Brackett,  74  Me.  347. 

3.  Garnishee  May  Interplead  Claimant  —  Ken- 
lucky.  —  Phoenix  Ins.  Co.  v.  Angel,  (Ky.  1897) 
38  S.  W.  Rep.  1067. 

Pennsylvania.  —  Good  v.  Grant,  76  Pa.  St. 
52;  Fish  v.  Keeney,  91  Pa.  St.  138;  Wilbra- 
ham  v.  Horrocks,  14  Phila.  (Pa.)  191,  37  Leg. 
Int.  (Pa.)  133. 


Rhode  Island.  —  Providence  Sav.  Inst.  v. 
Barr,  17  R.  I.  131. 

Texas.  —  Smith  v.  Texas,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1897)  39  S.  W.  Rep.  969;  Kelley 
Grain  Co.  v.  English,  (Tex.  Civ.  App.  1896)  34 
S.  W.  Rep.  651;  Alamo  Ice  Co.  v.  Yancey,  66 
Tex.  187;  Iglehart  v.  Moore,  21  Tex.  501. 

West  Virginia.  —  Lanham  v.  Lanham,  30  VV. 
Va.  225. 

Where  the  Claimant  Voluntarily  Appears  and 

becomes  a  party  to  the  action  in  which  the 
garnishment  was  made,  in  pursuance  of  statu- 
tory authority,  the  judgment  is  conclusive 
upon  his  rights,  and  after  such  judgment  the 
garnishee  cannot  maintain  a  bill  of  inter- 
pleader against  such  claimant.  Providence 
Sav.  Inst.  v.  Barr,  17  R.  I.  131. 
-  Statute  Must  Be  Followed  with  Substantial 
Strictness.  —  In  John  R.  Davis  Lumber  Co.  v. 
Milwaukee  First  Nat.  Bank,  87  Wis.  435,  it 
was  held,  under  the  Wisconsin  statute  which 
provides  that  when  the  answer  of  the  gar- 
nishee shall  disclose  that  any  other  person 
than  the  defendant  "  claims  "  the  indebtedness 
or  property  in  his  hands  the  court  may  order 
such  claimant  to  be  interpleaded  as  a  defend- 
ant, that  an  answer  stating  that  the  money  in 
the  garnishee's  hands  "  is  the  property  of  " 
and  "  belongs  to  "  persons  other  than  the  de- 
fendant does  not  make  a  case  for  interpleader. 
Numerous  Claimants.  —  In  Pennsylvania , 
where  the  number  of  independent  claimants 
to  the  iund  is  so  large  that  their  several  rights 
cannot  be  satisfactorily  tried  in  an  issue  at 
law,  the  court  will  remit  the  garnishee  to  his 
remedy  in  equity,  which  is  expressly  secured 
to  him  by  Act  Pa.,  June  16,  1836.  Wilbraham 
v.  Horrocks,  14  Phila.  (Pa.)  191,  37  Leg.  Int. 
(Pa.)  133. 

4.  Defendant  Not  Entitled  to  Interplead  Claim- 
ant.—  Park  v.  Adams,  113  N.  Car.  473. 

5.  Bight  of  Court  to  Act  ex  Mero  Motu.  —  In 

Marx  v.  Parker,  9  Wash.  473,  43  Am.  St.  Rep. 
849,  where  a  bank  summoned  as  garnishee  set 
up  in  its  answer  that  the  money  in  its  bank 
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7.  Determination  of  Claimant's  Claim  —  a.  Issue  Is  Between  Claimant 
AND  Plaintiff.  —  Where  a  claimant  of  the  property  or  credits  in  the  hands 
of  the  garnishee  intervenes  or  is  impleaded,  an  issue  is  then  framed  as  to  the 
ownership  thereof.1  This  issue  is  one  solely  between  the  claimant  and  the 
plaintiff,  and  the  garnishee  is  not  a  party  thereto,  and  cannot  be  heard  in 
regard  to  it;s  and  when  there  are  several  claimants,  the  relative  rights  of  such 
claimants,  as  between  themselves,  cannot  be  determined.3 

b.  Claimant  Can  Recover  Only  on  Strength  of  His  Own  Title.  — 
The  sole  issue  between  the  plaintiff  and  the  claimant  is  whether  or  not  the 
property  or  credits  in  the  hands  of  the  garnishee  belonged  to  the  claimant  at 
the  time  of  the  service  of  the  writ  of  garnishment,  and  not  whether  such  prop- 
erty or  credits  belong  to  the  defendant;  and  therefore  it  follows  that  the 
claimant  must  rely  solely  on  the  strength  of  his  own  title.4  He  cannot  inter- 
pose dilatory  pleas,5  nor  can  he  take  advantage  of  errors  or  irregularities  in  the 
proceeding  affecting  the  rights  of  the  garnishee  or  the  defendant.6 


deposited  by  the  defendant  was  collected  by 
the  latter  as  city  marshal  and  belonged  to  the 
city,  it  was  held  error  for  the  court,  of  its  own 
motion,  to  require  the  city  to  appear  as  an  in- 
tervener. See  also  Cahoon  v.  Levy,  4  Cal. 
243.  Compare  Hanaford  v.  Hawkins,  18  R.  I. 
432. 

Duty  of  the  Court  to  Order  Claimant  to  Be 
Brought  In. —  In  some  cases  it  has  been  said 
that  where  it  appears  that  a  third  party  claims 
the  property  or  credits  in  the  hands  of  the 
garnishee,  it  is  the  duty  of  the  court  to  direct 
that  such  person  be  brought  in.  Chesapeake, 
etc.,  R.  Co.  v.  Paine,  29  Gratt.  (Va.)  502;  Fra- 
lick  v.  Presley,  29  Ala.  457,  65  Am.  Dec.  413. 

1.  Framing  Issues.  —  See  the  title  Garnish- 
ment. 9  Encyc.  of  Pl.  and  Pr.  805,  as  to  the 
manner  in  which  the  issue  is  framed. 

2.  Issue  Is  Between  Claimant  and  Plaintiff  — 
Louisiana,  —  Germania  Sav.  Bank  v.  Peuser, 
40  La.  Ann.  796. 

Massachusetts. — Segee  v.  Downes,  143 
Mass.  240,  distinguishing  State  Nat.  Bank  v. 
Bullock,  120  Mass.  86. 

Pennsylvania.  —  Fish  v.  Keeney,  91  Pa.  St. 
138. 

Texas.  —  Alamo  Ice  Co.  v.  Yancev,  66  Tex. 
187. 

Vermont.  —  Carpenter  v.  McClure,  37  Vt. 
127. 

Wisconsin.  —  Hewitt  v.  Follett,  51  Wis.  264. 
See  also  Borden  v.  Noble,  26  Kan.  599. 

3.  Rights  of  Claimants  Inter  Se.  —  Peck  v. 
Stratton,  118  Mass.  406;  Shattuck  v.  Smith,  16 
Vt.  132. 

4.  Claimant  Recovers  Solely  on  Strength  of  His 
Own  Title  —  Alabama.  —  Winslow  v.  Bracken, 
57  Ala.  368;  Clark  v.  Few,  62  Ala.  243. 

Illinois.  — Austin  v.  Austin,  43  111.  App.  488. 

Iowa.  —  King  v.  Bird,  85  Iowa  535. 

Maine.  —  Dalton  v.  Dalton,  48  Me.  42. 

Massachusetts. — Clark  v.  Gardner,  123 
Mass.  358;  Moors  v.  Goddard,  147  Mass.  287; 
Gifford  v.  Rockett,  119  Mass.  71. 

Missouri.  —  Teichman  Commission  Co.  v. 
American  Bank,  27  Mo.  App.  676. 

New  Hampshire.  —  Davis  v.  Fogg,  58  N.  H. 
159- 

Vermont.  —  Sibley  v.  Johnson,  43  Vt.  67. 

Wisconsin.  —  Hewitt  v.  Follett,  51  Wis.  264. 

Claim  by  Bemote  Assignee.  —  A  claimant  by 
transfer  from  a  transferee  of  the  defendant  is 
bound  to  prove  both  transfers  and  to  show 


that  the  first  transfer  was  made  prior  to  the 
service  of  the  garnishment,  for  a  valuable  con- 
sideration, or,  if  not  founded  on  such  consid- 
eration, that  he  accepted  for  value  a  transfer 
from  the  original  transferee.  Winslow  v. 
Bracken,  57  Ala.  368. 

He  is  not,  however,  as  a  rule,  required 'to 
prove  a  consideration  for  the  transfer  to  him- 
self from  the  original  transferee.  Marks  v. 
Anderson,  1  Colo.  App.  1. 

Showing  Absence  of  Funds  in  Hands  of  Gar- 
nishee.—  In  a  trustee  process,  an  adverse 
claimant  of  the  funds  in  the  hands  of  the  trus- 
tee is  not  allowed  to  show  that  there  were  no 
goods,  effects,  or  credits  of  the  defendant  in 
the  hands  of  the  trustee  at  the  time  of  service 
upon  him.  Clark  v.  Gardner,  123  Mass.  358; 
Moors  v.  Goddard,  147  Mass.  287. 

Claimant  under  Conveyance  Voidable  as  to  Cred- 
itors —  Disputing  Validity  of  Plaintiffs  Claim,  — 
The  claimant  may  contest  the  validity  cf  the 
plaintiff's  demand  and  show  that  it  is  prose- 
cuted solely  for  the  benefit  of  the  defendant 
when  the  claimant's  title  is  by  a  conveyance 
from  the  defendant  which  is  void  as  to  bona 
fide  creditors  of  the  defendant,  as  this  is  merely 
showing  the  superiority  of  the  claimant's  title. 
Boutwell  v.  McClure,  30  Vt.  674. 

Cannot  Object  to  Distribution  of  Funds.  — 
Where  an  intervening  petition  has  been  prop- 
erly dismissed  for  want  cf  evidence  to  support 
the  claim,  the  petitioner  has  no  standing  to 
complain  of  the  distribution  of  the  fund  in  con- 
troversy among  other  parties  to  the  proceed- 
ing.   Austin  v.  Austin,  43  111.  App.  488. 

5.  Dilatory  Pleas  by  Claimant  Not  Allowed.  — 
McKenzie  ?>.  Ransom,  22  Vt.  324;  Hutchinson 
v.  Bigelow,  23  Vt.  507. 

6.  Errors  and  Irregularities  in  Proceedings 
Not  Available  to  Claimant  —  A labama.  —  Black- 
man  v.  Smith,  8  Ala.  203;  Clark  v.  Few,  62 
Ala.  243;  Reynolds  v.  Collins,  78  Ala.  94; 
Matthews  v.  Sands.  29  Ala.  136;  Winslow  z: 
Bracken,  57  Ala  368.  See  also  Merrill  v. 
Vaughan,  (Ala.  1898)  24  So.  Rep.  580. 

Massachusetts.  —  Clark  7'.  Gardner,  123 
Mass.  358. 

Minnesota.  —  Iselin  v.  Simon,  62  Minn.  128. 
New  Hampshire.  —  Davis  v.  Fogg,  58  N.  H. 

Vermont.  —  McKenzie  v.  Ransom.  22  Vt.  324. 
Compare  Fairchild  v.  Lampson.  37  Vt.  407. 
Assignment  After  Service  of  Writ.  —  In  Black 
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Sufficiency  of  Claimant's  Title. —  It  is  sufficient,  however,  for  the  claimant  to  show 
that  he  was  legally  or  equitably  entitled  to  the  property  or  credits  in  the 
hands  of  the  garnishee,  as  against  the  defendant,  at  the  time  of  the  service  of 
the  writ  of  garnishment,  provided  the  transaction  with  the  defendant  by  which 
he  became  entitled  thereto  was  not  fraudulent  as  to  he  creditors  of  the 
defendant.1 

c  Right  to  Jury  Trial.  —  It  has  been  held  that  the  claimant  is,  as  a 
matter  of  right,  entitled  to  have  the  question  as  to  his  right  to  the  property  or 
credits  in  the  hands  of  the  garnishee  tried  by  a  jury.2  However,  he  must  at 
the  proper  time  demand  such  a  trial,  or  he  will  be  deemed  to  have  waived  his 
right  thereto.3 

d.  Evidence  —  (i)  In  General.  —  The  issue  between  the  claimant  and  the 
plaintiff  is  to  be  tried,  of  course,  on  the  evidence  produced  by  the  respective 
parties,  and  the  admissibility,  competency,  and  relevancy  of  evidence  offered 
are  to  be  determined  by  the  general  rules  of  evidence,  always  bearing  in  mind 
that  the  sole  issue  involved  is  the  title  of  the  claimant  to  the  property  or  credit 
in  the  hands  of  the  garnishee.4 


v.  Brisbin,  3  Minn.  360,  74  Am.  Dec.  762,  a 
claimani  claiming  under  an  assignment  from 
the  defendant,  execuled  after  the  service  of 
the  writ  of  garnishment,  was  permitted  to 
show  that  the  writ  had  been  issued  without  the 
filing  of  a  proper  affidavit,  that  therefore  the 
garnishment  proceedings  were  void,  and  that 
his  claim  under  the  assignment  was  therefore 
superior  to  the  right  of  the  plaintiff. 

1.  Sufficiency  of  Claimant's  Title. —  Harlev  v. 
Harlev,  67  111.  App.  138;  People  v.  Stitt,  7  111. 
App.  204;  Little  Wolf  River  Imp.  Co.  v.  Jack- 
son, 66  Wis.  42. 

B.,  as  administrator,  acting  under  a  license 
of  the  probate  court,  sold  real  estate  of  his  in- 
testate, and  the  proceeds  were  paid  to  his 
counsel.  An  action  was  then  brought  against 
B.  on  a  private  debt,  and  his  counsel  was 
summoned  as  trustee.  Subsequently  B.  was 
discharged  from  his  office,  and  an  administra- 
tor de  bonis  non  was  appointed,  who  appeared 
as  a  claimant  of  the  fund.  It  was  held  that 
the  trustee  was  entitled  to  be  discharged,  and 
that  the  administrator^  bonisnon  was  entitled 
to  have  the  proceeds  awarded  to  him.  Marvel 
v.  Babitt,  143  Mass.  226. 

An  agent  charged  with  the  collection  of  a 
debt  against  a  decedent's  estate  presented  it 
as  a  debt  due  to  himself,  and  it  was  so 
allowed.  It  was  held,  in  an  action  against 
the  agent  in  which  the  administi ators  of  the 
estate  were  garnished,  that  the  owner  might 
intervene  and  show  his  ownership  of  the 
claim.  In  this  case  the  objection  that  the  al- 
lowance of  the  claim  against  the  estate  was 
conclusive  as  to  the  title  of  the  garnishee 
thereto  was  overruled.  Gage  v.  Stimson,  26 
Minn.  64. 

Equitable  Assignee.  —  In  Haas  v.  Old  Nat. 
Bank,  91  Ga.  307,  it  was  held  that  an  equitable 
assignee  of  the  fund  in  the  hands  of  the  gar- 
nishee could  intervene  and  assert  his  right  to 
the  fund. 

2.  Bight  to  Jury  Trial.  —  In  Ferrell  v.  Far- 
nen,  67  Md.  76,  it  was  held  that  a  claimant 
who  has  elected  to  try  his  case  before  the  court 
upon  a  motion  to  quash  has  the  right  to  dis- 
miss his  motion  after  his  evidence  has  been 
partly  taken,  and,  by  filing  a  plea,  to  try  the 
same  question  before  a  jury. 


In  Ammidown  v.  Wheelock,  8  Pick.  (Mass.) 
470,  it  was  held  that  where  an  assignment  of 
a  debt  due  from  the  trustee  to  the  principal 
was  disclosed  in  the  answer,  and  the  assignee 
desired  to  become  a  party  to  the  suit  under 
Stat.  Mass.  1817,  c.  148,  and  the  Court  of 
Common  Pleas  refused  to  let  him  become  a 
party,  he  might  carry  the  question  to  the  Su- 
preme Court  by  a  bill  of  exceptions,  and,  upon 
a  reversal  of  the  decision  below,  might  have  a 
jury  trial  before  the  Supreme  Court.  See  also 
Barker  v.  Garland,  22  N.  H.  103.  And  see  for 
a  general  discussion  of  the  right  to  a  jury  trial, 
the  title  Jury  and  Jury  Trials. 

3.  Waiver  of  Eight  to  Trial  by  Jury.  —  Smith 
v.  Barclay,  54  Minn.  47;  Towne  v.  Leach,  32 
Vt.  747;  Russell  t.  Thayer,  30  Vt.  525.  See 
also  Leslie  v.  Godfrey,  55  Minn.  231. 

Change  of  Venue.  —  The  real  parties  in  inter- 
est upon  the  issue  being  the  plaintiff  and  the 
claimant,  the  latter,  upon  his  sole  application, 
based  upon  his  affidavit  of  the  prejudice  of  the 
judge,  in  the  form  required  by  the  statute,  is 
entitled  as  a  matter  of  right  to  have  the  place 
of  trial  changed.  Hewitt  v.  Follett,  51  Wis. 
264. 

4.  General   Kules  of  Evidence  Applicable.  — 

Leslie  v.  Godfrey,  55  Minn.  231. 

If  the  trustee  answers  that  he  owes  the  prin- 
cipal defendant  a  certain  sum  in  payment  for 
labor,  a  claimant  of  such  fund  may  show  that 
the  principal  defendant  acted  in  the  matter 
merely  as  his  agent.  Sheehan  v.  Marston,  132 
Mass.  161.  See  also  Davis  v.  Willey,  57  Vt. 
125. 

Relevancy.  —  Ripley  v.  People's  Sav.  Bank, 
119  111.  341;  Chamberlin  v.  Gilman,  10C0I0.  94. 

In  a  contest  between  the  attaching  creditor 
and  the  claimant  the  ownership  of  the  fund  in 
controversy  is  the  question  at  issue,  and  any 
fact  having  a  tendency  to  show  that  before  the 
service  of  the  garnishment  the  ownership  of 
the  fund  had  been  changed  from  the  defend- 
ant  to  the  claimant  is  relevant.  Brooks  v. 
Hildreth,  22  Ala.  469. 

Where  the  only  question  in  issue  between 
the  plaintiff  and  the  claimant  is  whether  there 
was  a  sufficient  consideration  for  the  assign- 
ment of  the  claim  by  the  defendant  to  the 
claimant,  evidence  as  to  the  insolvency  of  the 
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(2)  Burden  of  Proof  .  — The  claimant,  whether  he  is  interpleaded  or  volun- 
tarily appears  to  assert  his  claim  to  the  property  or  credits  in  the  hands  of  the 
garnishee,  occupies  the  position  of  a  quasi  plaintiff  in  the  determination  of 
the  issue  between  himself  and  the  original  plaintiff,  and  the  burden  of  proof  is 
upon  the  claimant  to  show  a  valid  claim  to  the  property  or  effects  in  question.1 

e.  Judgment.  —  The  issue  when  a  claimant  intervenes  or  is  interpleaded 
being  merely  between  the  plaintiff  and  the  claimant,  and  being  merely  as  to 
whether  the  property  or  credits  in  the  hands  of  the  garnishee  are  subject  to  the 
writ  of  garnishment  —  that  is,  whether  or  not  they  are  the  property  of  the  claim- 
ant—  the  determination  of  such  issue  does  not  of  itself  determine  the  liability 
of  the  garnishee  to  either  the  plaintiff*  or  the  claimant,3  but  merely  deter- 


defendant  is  immaterial.  Childs  v.  Elliott, 
(Mich.  1898)  74  N.  W.  Rep.  713. 

The  Garnishee's  Answer  is  not,  as  a  rule,  com- 
petent evidence  on  the  issue  raised  by  an 
intervener  claiming  the  debt  sought  to  be 
reached  by  the  garnishment.  Easley  v.  Gibbs, 
29  Iowa  129.  But  it  has  been  held  competenc 
in  favor  of  a  claimant,  and  against  the  plain- 
tiff, to  identify  the  property  to  which  the  < 
claimant  asserts  a  right.  Bradley  v.  Thorne, 
67  Minn.  281. 

Depositions. — On  the  trial  of  an  issue  between 
the  plaintiff  and  a  claimant  in  a  trustee  pro- 
cess, it  is  within  the  discretion  of  ihe  presid- 
ing judge,  under  Stat.  Mass.  1839,  c.  107,  §  1 
(Pub.  Stat.  1882,  c.  183,  §  37),  to  admit  the  dep- 
osition previously  taken  of  a  witness  present 
in  court  at  the  trial  and  willing  to  testify;  and 
if  a  deposition  is  so  used  by  the  plaintiff  in 
putting  in  his  case  after  the  claimant  has 
rested  his,  the  refusal  of  the  judge  to  allow 
the  claimant  afterwards  to  examine  the  wit- 
ness, except  to  rebut  the  plaintiff's  evidence, 
is  no  ground  of  exception.  Hodgkins  v.  Pear- 
son, 16  Gray  (Mass.)  384.  See  also  Ihe  title 
Depositions,  vol.  g,  p.  295. 

Weight  and  Sufficiency  of  Evidence.  —  Hart  v. 
Rafter,  78  Ga.  478;  Dietz  v.  Bignall,  86  Mich. 
292;  Winona  Second  Nat.  Bank  v.  Donald,  56 
Minn.  491. 

When  an  intervener  introduces  evidence 
tending  to  establish  his  claim  he  is  entitled  to 
judgment  unless  other  facts  which  defeat  his 
claim  are  properly  shown.  Easley  -j.  Gibbs, 
29  Iowa  129;  Campbell  v.  Poudre  Valley 
Bank,  7  Colo.  App.  359. 

Depositing  money  in  bank  in  the  depositor's 
own  name  and  drawing  it  out  on  his  personal 
check  constitute  prima  facie  evidence  in  an 
action  garnishing  the  money  that  it  is  his. 
Boatmen's  Sav.  Bank  v.  Overall,  16  Mo.  App. 
510. 

1.  Burden  of  Proof  on  Claimant —  Alabama.  — 
Reynolds  v.  Collins,  78  Ala.  94;  Clark  v.  Few, 
62  Ala.  243;  Scott  v.  Stallsworth,  12  Ala.  25; 
Camp  v.  Hatter,  11  Ala.  151 ;  Brooks  v.  Hil- 
dreth,  22  Ala.  469;  Simerson  v.  Branch  Bank, 
12  Ala.  205;  Winslow  v.  Bracken,  57  Ala.  368. 

Arkansas.  —  Bergman  v.  Sells,  39  Ark.  97. 

Iowa.  —  National  Bank  v.  Chase,  71  Iowa 
120;  Poole  v.  Carhart.  71  Iowa  37;  Clark  v. 
Raymond,  97  Iowa  156. 

Louisiana.  —  Maher  v.  Brown,  2  La.  492. 

Maim.  —  Haynes  v.  Thompson,  80  Me.  125; 
Thompson  v.  Reed,  77  Me.  425. 

Maryland.  —  Robertson   v.  Beall,    10  Md. 

I25-  . 

Michigan.  —  Burnham  v.   Home   Ins.  Co., 


9i 


(Mich.  1899)  78  N.  W.  Rep.  653;  Jackson  v. 
People's  Sav.  Bank,  (Mich.  1899)  79  N.  W. 
Rep.  908;  Cohen  v.  S.  S.  O.  Iron  Hall,  105 
Mich.  283. 

Minnesota. — Conroy  v.  Ferree,  68  Minn. 
325;  Smith  v.  Barclay,  54  Minn.  47;  Donnelly 
v.  O'Connor,  22  Minn.  309;  North  Star  Boot, 
etc.,  Co.  v.  Ladd,  32  Minn.  381;  Coykendall 
v.  Ladd,  32  Minn.  529. 

Nebraska.  — Cornish  v.  Russell,  32  Neb.  397. 

Compare  Grady  v.  Hammond,  21  Ala.  427; 
Horn  v.  Booth,  22  111.  App.  385;  Sheldon  v. 
Hinton,  6  111.  App.  216;  Bassett  v.  Garthwaite, 
22  Tex.  230,  73  Am.  Dec.  257. 

Insurance  Policy  Payable  to  Claimant  to  Extent 
of  Interest. —  Where  the  claimant  claims  under 
an  indorsement  of  a  policy  of  insurance,  mak- 
ing it  payable  to  him  to  the  extent  of  his 
interest,  the  character  and  extent  of  such 
interest  not  appearing  in  the  assignment,  he 
must,  to  protect  his  claim  to  the  debt,  prove 
what  his  interest  is.  Donnelly  v.  O'Connor, 
22  Minn.  309. 

Consideration  for  Assignment.  —  When  the 
claimant  claims  as  an  assignee,  the  burden  is 
upon  him  to  show  a  consideration  for  the 
assignment.    Camp  v.  Hatter,  11  Ala.  151. 

Time  of  Assignment.  —  Where  the  claimant 
claims  as  an  assignee,  he  must  show  that 
the  assignment  was  prior  in  time  to  the  serv- 
ice of  the  writ  of  garnishment.  Thus  where 
both  the  service  of  the  writ  and  the  assign- 
ment were  made  on  the  same  day,  the  claim- 
ant must  show  that  the  assignment  was  prior 
in  time.  Bergman  v.  Sells,  39  Ark.  97.  See 
also  Cohen  v.  S.  S.  O.  Iron  Hall,  105  Mich.  283. 

2.  Brown  v.  Gummersell,  30  Mo.  App.  341; 
Mobile,  etc.,  R.  Co.  v.  Whitney,  39  Ala.  468. 

Default  of  Claimant.  — In  Cram  v.  Shackleton, 
64  N.  H.  44,  wherein  ihe  claimant  failed  to 
appear,  it  was  held  that  the  plaintiff  was  not 
thereupon  entitled  to  a  judgment  against  the 
garnishee,  but  that  the  question  whether  or 
not  the  garnishee  had  in  his  hands  property  or 
effects  belonging  to  the  defendant  was  still 
open,  and  that  the  garnishee  could  still  show 
in  defense  that  the  property  or  credits  in  his 
hands  belonged  in  fact  to  such  claimant. 

3.  Moors  v.  Goddard,  147  Mass.  2S7;  Gifford 
v.  Rockett,  119  Mass  71;  Port  Huron  First 
Nat.  Bank  v.  Mellen,  45  Mich.  413;  Carpenter 
v.  McClure.  37  Vt.  127;  Hewitt  v.  Follett,  51 
Wis.  264. 

Claim  Sustained  to  Part  of  Fund.  —  Where  the 
claim  of  the  claimant  is  sustained  only  to  a 
part  of  the  fund,  the  garnishee  is  to  be  dis- 
charged only  with  respect  to  that  part. 
Wfoalen  v.  McMahon,  16  Colo.  373. 
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mines,  if  in  favor  of  the  claimant,  that  his  claim  is  superior  to  the  claim  of  the 
plaintiff  under  his  garnishment,  and  that  therefore  the  garnishee  is  to  be  dis- 
charged,* or  if  in  favor  of  the  plaintiff,  that  the  claim  of  the  claimant  is  invalid 
and  that  therefore  the  plaintiff  is  entitled  to  proceed  against  the  garnishee  as 
if  there  had  been  no  claim  by  a  third  person.*  If  the  garnishee  has  unques- 
tionably admitted  his  indebtedness  to  the  defendant,  it  follows  as  a  necessary 
consequence  of  a  judgment  against  the  claimant,  whether  by  default  or  other- 
wise, that  the  plaintiff  must  recover  judgment  charging  the  garnishee  therefor.3 

f.  COSTS.  —  If  the  Claimant  Is  Successful  in  sustaining  his  claim,  he  is,  as  a 
general  rule,  entitled  to  recover  his  costs.4 

Claimant  Unsuccessful.  —  But  if  He  Appears  and  Is  Unsuccessful  in  sustaining  his  claim, 
the  plaintiff  is  entitled  to  recover  costs  against  him.8  If,  however,  the  judg- 
ment against  the  claimant  is  by  default,  no  judgment  for  costs  can  be  rendered 
against  him.6 

8.  Effect  of  Judgment  upon  Subsequent  Liability  of  Garnishee  to  Claimant.  — 

When  the  claimant  intervenes  or  is  impleaded,  and  is  unsuccessful  in  sustain- 
ing his  claim,  he  is  concluded  by  a  judgment  charging  the  garnishee  from  a 
subsequent  recovery  against  the  garnishee  to  the  extent  of  such  judgment.7 


1.  Gifford  v.  Rockett,  119  Mass.  71, 

2.  Evans  v.  Norman,  14  Ala.  662;  Commer- 
cial Nat.  Bank  v.  Payne,  60  III.  App.  346. 

Rendition  of  Money  Judgment  Against  Claim- 
ant. —  A  claimant  of  a  garnished  debt  brought 
in  under  the  Michigan  statute  providing  that 
he  shall  be  considered  the  defendant  instead 
of  the  garnishee,  and  that  such  judgment  shall 
be  rendered  as  shall  be  just,  is  not  liable  to  a 
money  judgment  for  the  amount  of  the  in- 
debtedness of  the  garnishee,  which  he  claimed 
had  been  assigned  to  him,  but  which  he  had 
not  collected.  Pecard  v.  Home,  91  Mich. 
34°- 

3.  Sailer  v.  Insurance  Co.  of  North  America, 
62  Ala.  221;  Stock  well  v.  Silloway,  113  Mass. 
382;  Swartz  v.  Riner,  66  Mo.  App.  476,  2  Mo. 
App.  Rep.  1343;  Carpenter  v.  McClure,  37  Vt. 
127. 

4.  Claimant  Entitled  to  Costs  if  Successful  — 

United  States.  — Lackett  v.  Rumbaugh,45  Fed. 
Rep.  39. 

Alabama.  —  Seals  v.  Holloway,  77  Ala.  344. 
Minnesota.  —  Mahoney  v.  McLean,  28  Minn. 

Mississippi.  —  Tupper  v.  Cassell,  45  Miss. 
352. 

Wisconsin.  —  Kirby  v.  Corning,  54  Wis.  599; 
Hewitt  v.  Follett,  51  Wis.  272;  Little  Wolf 
River  Imp.  Co.  v.  Jackson,  66  Wis.  49. 

Cost  of  Appeal  —  Claimant  Successful.  —  A 
claimant  who  appeals  from  an  adverse  judg- 
ment denying  his  right  to  the  fund  garnished, 
and  succeeds  in  the  appellate  court  in  having 
the  judgment  reversed,  is  entitled  to  the  costs 
of  the  appeal  in  the  absence  of  any  express 
statutory  regulation  in  regard  to  the  matter. 
Winne  v.  Lane,  74  Mich.  329. 

Claim  Sustained  in  Part.  —  Where  part  of  a 
fund  garnished  is  found  to  belong  to  the  prin- 
cipal defendant  and  a  part  to  the  claimant,  a 
judgment  against  the  plaintiff  in  favor  of  the 
claimant  for  his  costs  is  clearly  proper.  Kirby 
•v.  Corning,  54  Wis.  599. 

Discretion  of  Trial  Court. —  In  some  jurisdic- 
tions the  awarding  of  costs  is  a  matter  of 
discretion  with  the  trial  court.  Morrison 
v.  McDermott,  6  Allen  (Mass.)  122 ;  Moore  v. 
Davis,  58  Mich.  25;   Laclair  v.  Reynolds,  50 
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Vl.  418;  National  Union  Bank  v.  Brainerd,  65 
Vt.  291. 

Costs  Awarded  According  to  Equitable  Princi- 
ples. —  White  v.  Kilgore,  78  Me.  324;  Moore 
v.  Davis,  58  Mich.  25. 

Against  Whom  Costs  May  Be  Awarded. —  When 

the  claimant  is  entitled  to  recover  his  costs,  he 
obtains  a  judgment  therefor  as  against  the 
plaintiff,  not  against  the  garnishee.  Tupper 
v.  Cassell,  45  Miss.  352. 

In  Little  Wolf  River  Imp.  Co.  v.  Jackson, 
66  Wis.  42,  wherein  the  claimant  was  forced  to 
intervene  in  the  garnishment  proceedings  on 
account  of  the  garnishee's  unreasonable  de- 
fault in  paying  the  indebtedness  to  him  prior 
to  the  service  of  the  writ  of  garnishment,  the 
claimant  was  allowed  to  recover  his  costs  from 
the  garnishee. 

5.  Unsuccessful  Claimant  liable  for  Costs  — 
Alabama.  —  Seals  v.  Holloway,  77  Ala.  344; 
Blackman  v.  Smith,  8  Ala.  203;  Camp  v.  Hat- 
ter, 11  Ala.  151. 

Illinois.  —  Commercial  Nat.  Bank  v.  Payne, 
60  111.  App.  346. 

Kentucky.  —  Speed  v.  Holmes,  (Ky.  1895)  32 
S.  W.  Rep.  404. 

Maine.  —  Peabody  v.  Maguire,  79  Me.  572. 

Liable  for  Costs  from  Time  of  Appearance.  —  As 
against  a  claimant  who  appears  and  claims  the 
property  in  the  hands  of  the  trustee,  the  plain- 
tiff, if  he  prevails  in  holding  the  property,  is 
entitled  to  costs  from  the  time  when  such 
claimant  appears  claiming  the  property  in  dis- 
pute.   Peabody  v.  Maguire,  79  Me.  572. 

6.  Defaulting  Claimant.  —  In  Evans  v.  Nor- 
man, 14  Ala.  662,  it  was  held,  under  a  statute 
declaring  that  if  two  notices  to  the  assignee  or 
transferee  be  returned  "  not  found,"  the  court 
"  shall  proceed  lo  render  such  judgment  as  is 
right  in  the  matter,"  that  a  claimant  who  had 
been  suggested  by  the  garnishee  might  elect 
to  remain  out  of  court,  and  thai  if  he  did,  the 
court  could  only  enter  a  default;  it  could  not, 
ex  mero  motu,  direct  an  issue  to  be  made,  and 
upon  a  verdict  found  against  the  transferee 
cause  a  judgment  to  be  entered  against  him 
for  costs. 

7.  See  supra,  this  title,  Judgment  Charging 
Garnishee  as  a  Defense. 
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XXV.  Wrongful  and  Malicious  Garnishment  —  Malicious  Garnishment.  —  An 

action  may,  of  course,  be  maintained  by  the  defendant  against  the  plaintiff  for 
a  malicious  garnishment.1  The  suing  out  of  a  garnishment  maliciously  is  in 
the  nature  of  a  malicious  prosecution  and  will  be  treated  in  another  place.3 

Wrongful  Garnishment.  —  And  where  the  garnishment  is  merely  wrongful  but 
not  malicious,  it  has  been  held  that  the  plaintiff  may  recover  the  damages 
suffered  by  him  thereby.3 


(See  also  the  titles  Gas  Companies,  post;  Natural  Gas.)  —  See 


GAS. 

note  4. 

1.  Malicious  Garnishment.  —  Gundermann  v. 
Buschner,  73  111.  App.  180. 

2.  See  the  title  Malicious  Prosecution. 

3.  Wrongful  Garnishment.  —  Kestler  v.  Kern, 
2  Ind.  App.  488;  Waugh  v.  Dabney,  12 
Tex.  Civ.  App.  290.  See  also  Mobile  Fur- 
niture Commission  Co.  v.  Little,  108  Ala. 
399- 

Garnishment  to  Secure  Exempt  Property.  —  Al- 
though exemption  laws  can  have  no  extraterri- 
torial effect,  yet  where  the  debtor  and  creditor 
both  resided  in  one  state,  and  the  creditor 
caused  proceedings  to  be  brought  in  another 
state,  and  an  indebtedness  due  to  the  debtor 
in  the  first  state,  and  exempt  there,  to  be  gar- 
nished, it  has  still  been  held  that  I  he  debLor 
might  maintain  an  action  against  the  creditor 
to  enjoin  the  prosecution  of  such  proceedings, 
and  that  the  crediior,  having  violated  such  in- 
junction and  collected  the  amount  of  the  in- 
debtedness in  the  foreign  jurisdiction,  might 
be  held  liable  in  damages  therefor.  Teager 
v.  Landsley,  69  Iowa  725;  Hager  v.  Adams,  70 
Iowa  746. 

4.  Oil.  —  A  lease  provided  that  the  land 
should  be  worked  for  petroleum,  rock,  or  car- 
bon oil,  and  should  not  be  used  for  any  other 
purposes.  It  was  held  that  "  oil  "  was  not 
synonymous  with  gas.  Truby  v.  Palmer,  (Pa. 
1886)  4  Cent.  Rep.  925. 

Explosion.  (See  also  the  titles  Explosions 
and  Explosives,  vol.  12,  pp.  499,  514;  Fire 
Insurance,  vol.  13,  p.  132.)  —  A  fire-insurance 
policy  contained  the  following  exception: 
"  Neither  will  the  company  be  responsible  for 
loss  or  damage  by  explosion,  except  for  such 
loss  or  damage  as  shall  arise  from  explosion 
by  gas."  It  was  held  that  the  word  gas  in  the 
policy  meant  ordinary  illuminating  coal  gas, 
and  the  exception  did  not  extend  to  the  case 
of  an  explosion  of  an  inflammable  and  explo- 
sive vapor  arising  from  the  business  of  ex- 
tracting oil  from  shoddy.  Stanley  v.  Western 
Ins.  Co.,  L.  R.  3  Exch.  71. 

Chemicals.  —  In  Shreveport  Gas,  etc.,  Co.  v. 
Assessor,  47  La.  Ann.  65,  it  was  held  that  the 
capital  and  machinery  employed  in  the  manu- 
facture of  illuminating  gas  for  street  lighting 


was  not  exempt  from  taxation  under  a  pro- 
vision exempting  capital  and  machinery  em- 
ployed in  the  manufacture  of  chemicals.  See 
generally  the  title  Exemptions  (from  Tax- 
ation), vol.  12,  p.  266. 

Minerals.  —  In  Westmoreland,  etc.,  Natural 
Gas  Co.  v.  De  Witt,  130  Pa.  St,  249,  it  was  said: 
"  The  learned  master  says  gas  is  a  mineral, 
and  while  in  situ  is  part  of  the  land,  and  there- 
fore possession  of  the  land  is  possession  ol  the 
gas.  But  this  deduction  must  be  made  with 
some  qualifications.  Gas,  it  is  true,  is  a  min- 
eral, but  it  is  a  mineral  with  peculiar  attri- 
butes, which  require  the  application  of  prece- 
dents arising  oul  of  ordinary  mineral  rights, 
with  much  more  careful  consideration  of  ihe 
principles  involved  than  of  the  mere  decisions. 
Water  also  is  a  mineral,  but  the  decisions  in 
ordinary  cases  of  mining  rights,  etc.,  have 
never  been  held  as  unqualified  precedents  in 
regard  to  flowing  or  even  to  percolating  waters. 
Water  and  oil,  and  still  more  strongly  gas, 
may  be  classed  by  themselves,  if  the  analogy 
be  not  too  fanciful,  as  minerals  fera  naturtz. 
See  also  the  titles  Mines  and  Mining  Claims; 
Natural  Gas. 

Manufacturing  Gas.  —  In  Consolidated  Gas  Co. 
v.  Baltimore,  62  Md.  590,  it  was  held  that  the 
gasometers  and  gas  mains  or  pipes  belonging 
to  the  gas  company  did  not  constitute  part  of 
the  machinery  actually  employed  and  used  by 
the  company  in  the  manufacture  of  gas,  and 
therefore  were  not  exempt  from  taxation 
under  the  statute  exempting  from  taxation 
machinery  used  in  the  manufacture  of  gas. 
See  also  the  title  Exemptions  (from  Taxation). 
vol.  12,  p.  345. 

Spirit  Gas.  —  Spirit  gas  is  a  mixture  of  cam- 
phene  and  alcohol.  Putnam  v.  Commonwealth 
Ins.  Co., -4  Fed.  Rep.  764. 

Gas  Fixtures  —  Meters.  —  In  Downs  v. 
Sprague,  I  Abb.  App.  Dec.  (N.  Y.)  550,  the 
evidence  of  a  gasfitter  was  held  competent 
to  show  that  gas  meters  were  not  included  in 
the  term  "  gas  fixtures."  See  also  the  title 
Fixtures,  vol.  13,  p.  666;  and  see  Fittings, 
vol.  13,  p.  591. 
Inhaling  Gas.  —  See  Inhaling. 
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I.  Character  of  Corporation  and  Nature  of  Business,  916. 

II.  Incorporation,  917. 

III.  Consolidation,  918. 

IV.  Regulation,  918. 

1.  State,  918. 

2.  Municipal,  919. 

V.  Rights,  919. 

1.  In  General,  919. 

2.  Right  to  Supply  Municipalities  with  Gas  and  to  Lay  Pipes  in  Highways, 

920. 

a.  How  Acquired,  920. 

(1)  In  General,  920. 

(2)  Grants  by  Municipal  Corporations,  920. 

(3)  Rights  of  Abutting  Owners,  921. 

b.  Grants  of  Exclusive  Rights,  921. 

c.  Nature  of  Right,  922. 

d.  Mode  of  Exercising  Right,  922. 

3.  Right  of  Eminent  Domain,  923. 

4.  Right  to  Contract,  923. 

5.  Right  to  Sell,  Lease,  or  Assign  Corporate  Rights  and  Privileges,  924. 

6.  Right  to  Borrow  Money,  925. 

VI.  Construction  of  Legislative  Grants  to  Gas  Companies,  925. 

1.  In  General,  925. 

2.  Grants  of  Exclusive  Privileges,  926. 

VII.  Price  of  Gas,  927. 

1.  State  or  Municipal  Regulation,  927. 

2.  In  Absence  of  State  or  Municipal  Regulation,  928. 

3.  Contracts  Between  Companies  and  Municipal  Corporations,  928. 

VIIL  Duties  and  Liabilities,  928. 

1.  Duty  to  Furnish  Gas,  928. 

a.  General  Rule,  928. 

b.  Right  to  Require  Compliance  with  Reasonable  Regulations,  930. 

c.  Right  to  Require  Security  or  Deposit,  930. 

d.  Where  Applicant  or  Consumer  Is  Indebted  to  Company,  931. 

2.  Liability  for  Not  Burnishing  Gas  or  for  Wrongfully  Cutting  Off 

Supply,  932. 

3.  Liability  for  Breach  of  Contract,  932. 

4.  Liability  for  Laying  Pipes  in  Country  Highway,  933. 

5.  Liability  for  Creating  Nuisance,  933. 

a.  Public  Nuisance,  933. 

b.  Private  Nuisance,  934. 

(1)  Injuries  Caused  by  Company's  Works,  934. 

(tf)  In  General,  934. 

(b)  Polluting  Air  to  Injury  of  Neighboring  Proprietor, 
934- 

if)  Polluting  Well  or  Stream,  935. 

(2)  Special  Injuries  from  Obstructions  in  Public  Highways,  935. 

(3)  Injunction  to  Restrain  Private  Nuisance,  935. 
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6.  Liability  for  Negligence  in  Conduct  of  Business,  936, 

a.  In  General,  936. 

b.  Burden  of  Proof,  938. 

c.  Existence  of  Negligence  Question  for  Jury,  938. 

d.  Negligence  of  Agents  and  Employees,  939. 

(1)  In  General,  939. 

(2)  Negligence  of  Contractor  Employed  to  Lay  Pipes,  939. 

e.  Liability  to  Persons  Lawfully  on  Company's  Premises,  939. 

f.  Itijuries  Arising  in  Delivering  Gas  to  Consumers,  939. 

g.  Escape  of  Gas  into  Neighboring  Premises,  940. 

h.  Liability  for  Injuries  to  Persons  on  Street,  941. 

(1)  From  Explosion  of  Gas,  941. 

(2)  From  Neglect  to  Keep  Gas  Boxes  in  Order,  941. 

(3)  From  Leaving  Open  Trench  Unprotected  or  Unlighted,  941. 

i.  Measure  of  Damages  in  Actions  for  Negligence,  941. 
J.  Contributory  Negligence,  941. 

(1)  In  General,  941. 

(2)  Burden  of  Proof  ,  942. 

(3)  Province  of  Court  and  Jury  in  Determining  Question  of 

Contributory  Negligence,  942. 

(4)  Neglect  to  Take  Precautionary  Measures  Where  Gas  Is 

Escaping  into  House,  942. 

(5)  Searching  for  Leak  with  Match  or  Light,  942. 

(6)  When   Contributory   Negligence  of    Third  Person  WiU 

Preclude  Recovery,  943. 

IX.  Liability  of  Consumer  to  Pay  for  Gas  Furnished,  944. 

1 .  Where  There  Is  an  Express  Contract,  944. 

a.  In  General,  944. 

b.  Liability  of  M unicipal  Corporations,  944. 

2.  In  Absence  of  Express  Contract,  945. 

3.  Amount  of  Gas  for  Which  Consumer  Must  Pay,  945. 

4.  Right  to  Recover  Back  Amount  Paid  in  Excess  of  Legal  Rate,  945. 

X.  Liability  for  Interference  with  or  Injury  to  Company' s'Property,  945. 

1.  Property  Placed  in  Public  Highway  under  Authority  of  Law,  945. 

2 .  Appliances  Put  into  Building  of  Consumer,  946. 

3.  Right  of  Consumer  to  Cut  Off  Gas  and  Remove  Meters,  946. 
XI.  Larceny  of  Gas,  946. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  Encyclopaedia  of  Pleading  and  Practice, 
vol.  9,  p.  878. 

For  other  matters  of  Substantive  LAW  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work  :  ABUTTING  OWNERS,  vol.  1,  p.  224; 
CONTRIBUTORY  NEGLIGENCE,  vol.  7,  p.  368;  CORPORATIONS 
{PRIVATE ),  vol.  7,  p.  620,  and  references  there  given;  EXEMPTIONS 
{FROM  TAXATION),  vol.  12,  p.  266;  EXPLOSIONS  AND  EXPLO- 
SIVES, vol.  12,  p.  499;  NEGLIGENCE ;  NUISANCES ;  PIPE  LINES ; 
POLICE  PO  WER  ;  TAX  A  TION  {CORPORA  TE  ). 

I.  Character  of  Corporation  and  Nature  of  Business.  —  The  business  of 

supplying  illuminating  and  fuel  gas  is  a  business  of  a  public  nature  to  meet  a 
public  necessity.  It  is  not  a  business  like  that  of  an  ordinary  corporation 
engaged  in  the  manufacture  of  articles  that  may  be  furnished  by  individual 
effort.  It  requires  for  its  successful  prosecution  the  right  on  the  part  of  the 
corporation  to  dig  up  the  streets  and  highways  in  the  community  in  which  it 
operates,  and  to  lay  therein  pipes  and  mains  for  the  distribution  of  gas  for 
public  and  private  consumption.    This  right  is  a  franchise,  the  privilege  of 
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exercising  which  can  be  granted  only  by  the  state  or  by  a  municipal  corpora- 
tion acting  under  legislative  authority.'  For  these  reasons  it  has  been  gener- 
ally held  that  a  gas  company  is  a  public  or  quasi-pubMc  corporation.2  In  some 
states,  however,  gas  companies  have  been  held  to  be  private  corporations.3 

Municipal  Corporations  Acting  as  Gas  Companies.  —  A  municipal  corporation,  when 
authorized  by  the  legislature  to  do  so,  may  manufacture  illuminating  gas  or 
supply  natural  gas  for  lighting  or  heating  its  public  streets  and  buildings  and 
for  the  use  of  its  inhabitants;4  but  its  municipal  duty  does  not  require  it  to 
do  this,  and  if  it  assumes  the  performance  of  the  function  it  acts  under 
authority  merely  as  a  business  corporation,  and  not  under  municipal  obligation.* 

II.  INCORPORATION.  —  Gas  companies,  like  other  corporations,  may  be  incor- 
porated by  a  special  act  of  the  legislature,  except  in  those  states  in  which 
special  charters  are  forbidden  by  the  constitution.6  In  many  states  there  are 
general  laws  under  which  gas  companies  may  be  incorporated.7 


1.  Nature  of  Business  —  England.  —  Reg.  v. 
Longton  Gas  Co.,  2  El.  &  El.  651,  105  E.  C.  L. 
651. 

United  States.  —  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650;  Louisville 
Gas  Co.  v.  Citizens'  Gas  Co.,  115  U.  S.  683; 
Gibbs  v.  Consolidated  Gas  Co.,  130  U.  S.  396. 

Illinois.  — >  Chicago  Gas  Light,  etc.,  Co.  v. 
People's  Gas  Light,  etc.,  Co.,  121  111.  530,  2 
Am.  St.  Rep.  124. 

Indiana.  —  Westfield  Gas,  etc.,  Co.  v.  Men- 
denhall,  142  Ind.  545. 

Kentucky.  —  Newport  v.  Newport  Light  Co., 
84  Ky.  166. 

Louisiana.  —  Crescent  City  Gaslight  Co.  v. 
New  Orleans  Gaslight  Co.,  27  La.  Ann.  138. 

Michigan.  —  Williams  v.  Mutual  Gas  Co.,  52 
Mich.  409,  50  Am.  Rep.  266. 

New  Jersey.  —  State  v.  Trenton,  36  N.  J.  L.  79. 

New  York.  —  Brooklyn  v.  Jourdan,  (Brook- 
lyn City  Ct.)  7  Abb.  N.  Cas.  (N.  Y.)  23. 

Ohio.  — State  v.  Cincinnati  Gas-Light,  etc., 
Co.,  18  Ohio  St.  262. 

Compare  Jersey  City  Gas  Co.  v.  D wight,  29 
N.  J.  Eq.  242;  Maybury  v.  Mutual  Gas-Light 
Co.,  38  Mich.  154.  See  also  Boston  v.  Rich- 
ardson, 13  Allen  (Mass.)  146.  And  see  infra, 
this  title.  Rights  —  Right  to  Supply  Municipali- 
ties with  Gas  and  to  Lay  Pipes  in  Highways. 

2.  Gas  Companies  Generally  Held  to  Be  Fublio 
or  Quasi-public  Corporations.  — ■  Portland  Natural 
Gas,  etc.,  Co.  v.  State,  135  Ind.  54;  Owens- 
boro  Gaslight  Co.  v.  Hildebrand.  (Ky.  1897)  42 
S.  W.  Rep.  351;  Williams  v.  Mutual  Gas  Co., 
52  Mich.  499,  50  Am.  Rep.  266;  Bath  Gaslight 
Co.  v.  Claffy,  (Supm.  Ct.  Gen.  T.)  26  N.  Y. 
Supp.  287;  Pittsburgh's  Appeal,  123  Pa.  St. 
374,  25  Am.  &  Eng.  Corp.  Cas.  364;  Shepard 
v.  Milwaukee  Gas  Light  Co.,  6  Wis.  539,  70 
Am.  Dec.  479.  See  also  Brunswick  Gas  Light 
Co.  v.  United  Gas,  etc.,  Co.,  85  Me.  532, 
35  Am.  St.  Rep.  385;  Bloomfield,  etc..  Natural 
Gas  Light  Co.  v.  Richardson,  63  Barb.  (N.  Y.) 
437- 

3.  In  Some  States  Gas  Companies  Are  Private 
Corporations.  —  McCune  v.  Norwich  City  Gas 
Co.,  30  Conn.  521,  79  Am.  Dec.  278;  St.  Louis 
v.  St.  Louis  Gaslight  Co.,  70  Mo.  69.  See  also 
Com.  v.  Lowell  Gas  Light  Co.,  12  Allen 
(Mass.)  75. 

In  New  York  Cent.,  etc.,  R.  Co.  v.  Metro- 
politan Gaslight  Co.,  63  N.  Y.  326,  it  was  held 
that  the  company  in  question  was  a  private 
manufacturing  corporation  furnishing  gas  to 
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individuals  and  for  the  lighting  of  the  public 
streets,  on  such  terms  as  might  be  agreed 
upon,  and  was  not  exempt  from  the  exercise 
of  the  power  of  eminent  domain.  Compare 
the  note  preceding. 

4.  Municipal  Corporations.  —  Fellows  v. 
Walker,  39  Fed.  Rep.  651;  Hamilton  Gas- 
Light,  etc.,  Co.  v.  Hamilton,  37  Fed.  Rep.  832; 
State  v.  Hamilton,  47  Ohio  St.  52. 

Where  a  Municipal  Corporation  Is  Authorized 
by  Statute  tt>  Provide  for  Lighting  Its  Streets,  it 
may,  for  that  purpose,  manufacture  a  supply 
of  gas,  Levis  v.  Newton,  75  Fed.  Rep.  884; 
Strawbridge  v.  Philadelphia,  13  Phila.  (Pa.) 
173,  36  Leg.  Int.  (Pa.)  276;  Memphis  v. 
Memphis  Gayoso  Gas  Co.,  9  Heisk.  (Tenn.) 
531;  or  subscribe  for  stock  in  a  gas  company, 
Memphis  v.  Memphis  Gayoso  Gas  Co.,  9 
Heisk.  (Tenn.)  531.  See  generally  the  title 
Municipal  Corporations. 

5.  A  Municipal  Corporation  in  Supplying  Gas 
Acts  as  a  Business  Corporation  Merely.  —  Baily  v. 
Philadelphia,  184  Pa.  St.  594,  affirming  6  Pa. 
Dist.  727.  See  generally  the  title  Municipal 
Corporations. 

A  city,  in  supplying  gas  to  its  inhabitants, 
acts  as  a  private  corporation,  and  is  subject  to 
the  same  duties,  liabilities,  and  disabilities. 
It  cannot  impair  the  obligation  of  a  contract 
entered  into  by  it  in  that  capacity,  because  it 
may  deem  it  for  the  benefit  of  its  citizens  to 
do  so.  Western  Sav.  Fund  Soc.  v.  Philadel- 
phia, 31  Pa.  St.  175,  185;  Hacker  v.  Philadel- 
phia, 6  Phila.  (Pa.)  94,  22  Leg.  Int.  (Pa.)  36. 
Compare  Baily  v.  Philadelphia,  184  Pa.  St.  594, 
affirming  6  Pa.  Dist.  727. 

6.  Constitutional  Provision  Construed.  —  Al- 
though there  was  in  New  York  a  general 
law  under  which  gas  companies  might  be  in- 
corporated, yet  it  was  held  that  a  special  act 
creating  a  gas  company  was  not  in  violation 
of  that  provision  of  the  constitution  of  the 
state  (art.  8,  §  1)  which  provides  that  corpora- 
tions shall  not  be  created  by  special  act  ex- 
cept in  cases  where,  in  the  judgment  of  the 
legislature,  the  objects  of  the  corporation  can- 
not be  attained  under  general  laws,  such  pro- 
vision leaving  it  entirely  in  the  discretion  of 
the  legislature  to  decide  whether  or  not  a 
special  act  of  incorporation  is  necessary. 
People  v.  Bowen,  30  Barb.  (N.  Y.)  24,  affirmed 
21  N.  Y.  517. 

7.  Pittsburgh's  Appeal,  115  Pa.  St.  4.  See 
the  various  statutes. 
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What  Essential  to  Complete  Incorporation.  —  A  gas  company  can  be  constituted 
only  by  persons  voluntarily  associating  together  and  contributing  funds  for  the 
purposes  of  such  association.  In  the  absence  of  such  a  voluntary  association 
a  statute  which,  in  terms,  incorporates  certain  persons  and  their  associates  and 
successors  to  erect  and  manage  gas  works  does  not  create  a  corporation,  but 
only  authorizes  the  formation  of  one,  and  no  persons  other  than  those  named 
or  described  in  the  act  have  any  right  to  form  the  corporation  under  it.1 
Under  the  general  statutes  for  the  incorporation  of  gas  companies  in  some 
states  corporate  life  cannot  be  acquired  until  a  certain  proportion  of  the 
authorized  capital  stock  has  been  in  good  faith  subscribed,  and  a  specified  sum 
in  cash  paid  thereon.2 

III.  Consolidation.  —  There  are  statutes  in  some  states  under  the  pro- 
visions of  which  gas  companies  may  be  consolidated.3  Under  American 
authorities  the  effect  of  such  consolidation  is  to  terminate  the  existence  of 
the  original  corporations,  to  create  a  new  corporation,  to  transmute  the  mem- 
bers of  the  former  into  members  of  the  latter,  and  to  operate  a  transfer  of  the 
property,  rights,  and  liabilities  of  each  old  company  to  the  new  one.4 

IV.  REGULATION  —  1.  State.  —  The  charter  of  a  gas  company  is  a  contract 
which  the  state  and  its  agents,  under  the  constitutional  inhibition  against 
impairing  the  obligation  of  contracts,  are  bound  to  respect.5  But  in  granting 
an  exclusive  franchise  to  a  gas  company  the  state  does  not  part  with  the  police 
power  and  duty  of  protecting  the  public  health,  the  public  morals,  and  the 
public  safety,  as  one  or  the  other  may  be  involved  in  the  exercise  of  its  fran- 
chise by  the  grantee.  Hence  to  protect  the  public  from  any  injury  that  may 
arise  from  this  source  the  state  may  establish  and  enforce  regulations  which 
are  not  inconsistent  with  the  essential  rights  granted  by  the  company's 
charter;6  but  the  state  cannot,  under  the  guise  of  regulation,  confiscate  the 
company's  property  or  deprive  it  of  the  use  of  its  property  without  compen- 
sation and  without  due  process  of  law.T 

When  Organization  of  Gas  Companies  under  Gen-  Middletown,  59  N.  Y.  228.    See  the  title  Ilt- 

eral  Corporation  Law  Not  Allowed.  —  Where  the  pairment  of  Obligation  of  Contracts. 

legislature  of  a  state  passes  a  general  law  for  Bight  of  Exemption  from  Legislative  Control 

the  organization  of  gas  companies,  which  sub-  Must  Be  Clearly  Granted.  —  Before  a  gas  com- 

jects  companies  organized  under  its  provisions  pany  can  assert  a  riejht  of  exemption  from 

to  limitations  and  restrictions  to  which  com-  legislative  control,  the  right  must  appear  to 

panies  organized  under  the  general  corpora-  have  been  clearly  granted  by  its  charter.  The 

tion  act  of  the  state  are  not  subjected,  a  gas  State  v.  Columbus  Gas  Light,  etc.,  Co.,  34  Ohio 

company  cannot  be  organized  under  the  latter  St.  572,  32  Ain.  Rep.  390;  Zanesville  v.  Zanes- 

act.    Richards  v.  Dover,  6]  N.  J.  L.  400.  ville  Gas-Light  Co.,  47  Ohio  St.  1. 

1.  Fletcher  v.  Titusville  Gas,  etc.,  Co.,  8  6.  Police  Power.  —  New  Orleans  Gas  Co.  v. 
Phila.  (Pa.)  559.  Louisiana  Light  Co.,  115  U.  S.  650;  Louisville 

2.  In  re  Gibbs,  3  Pittsb.  (Pa.)  499;  Jersey  Gas  Co.  v.  Citizens'  Gas  Co.,  115  U.  S.  683; 
City  Gas  Co.  v.  Dwight,  29  N.  J.  Eq.  242.  Jamieson  v.  Indiana  Natural  Gas,  etc.,  Co., 

3.  See  New  Orleans  Gas  Co.  v.  Louisiana  128  Ind.  555;  Bath  Gaslight  Co.  v.  Claffy, 
Light  Co.,  115  U.  S.  650,  overruling  i\  Fed.  Rep.  (Supm.  Ct.  Gen.  T.)  26  N.  Y.  Supp.  287.  See 
277.    See  also  Fee  v.  New  Orleans  Gas  Light  generally  the  title  Police  Power. 

Co.,  35  La.  Ann.  413.    See  generally  the  title  Gas  companies  are  subject  to  legislative  con- 

Consolidation  of  Corporations,  vol.  6,  p.  trol  and  regulation,  in  respect  to  the  terms 

800.  upon  which  their  f  ranchisesare  to  be  exercised, 

4.  Effect  of  Consolidation.  —  Fee  v.  New  unless  they  are  protected  by  their  charters 
Orleans  Gas  Light  Co. ,35  La.  Ann.  413;  Charity  from  such  interference.  State  v.  Columbus 
Hospital  v.  New  Orleans  Gas  Light  Co.,  40  La.  Gas  Lighi,  etc.,  Co.,  34  Ohio  St.  572,  32  Am. 
Ann.  382.  See  the  title  Consolidation  of  Rep.  390;  Zanesville  v.  Zanesville  Gas-Light 
Corporations,  vol.  6,  p.  800.  Co.,  47  Ohio  St.  1. 

5.  Charter  of  Gas  Company  a  Contract.  —  New  The  properly  of  gas  companies,  which  is  de- 
Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  voted  to  the  public  use  of  supplying  gas  to 
U.  S.  650;  Louisville  Gas  Co.  v.  Citizens'  Gas  cities,  is  subject  to  regulation  and  control  by 
Co.,  115  U.  S.  683,  10  Am.  &  Eng.  Corp.  Cas.  the  state.  Rushville  v.  Rushville  Natural  Gas 
671,  reversing  81  Ky.  263,  1  Am.  &  Eng.  Corp.  Co.,  132  Ind.  575. 

Cas.  156;    Capital  City  Gaslight  Co.  v.  Des  Natural  gas  is  so  dangerous  that  its  use  may 

Moines,  72  Fed.  Rep.  829;  Rushville  v.  Rush-  be    made    the   subject  of  police  regulation, 

ville  Natural  Gas  Co.,  132  Ind.  575;  States.  Jamieson  v.  Indiana  Natural  Gas,  etc.,  Co., 

Laclede  Gaslight  Co.,  102  Mo.  472,  22  Am.  St.  128  Ind.  555. 

Rep.  789;  Richmond  County  Gaslight  Co.  v.  7.  New  Memphis  Gas,  etc.,  Co.  v.  Memphis, 
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Constitutional  Limitation  of  State's  Right  to  Regulate  the  Transportation  of  Natural  Gas.  — 
Natural  gas  is  a  commercial  commodity ;  therefore,  under  the  provision  of  the 
Federal  Constitution  vesting  in  Congress  power  over  interstate  commerce,  its 
transportation  from  state  to  state  is  subject  to  regulation  by  Congress.  But 
in  the  absence  of  congressional  legislation  conflicting  therewith,  a  state  may 
make  reasonable  regulations  respecting  natural  gas  for  the  protection  of  the 
life  and  health  of  its  citizens,  even  though  such  regulations  incidentally  affect 
the  transportation  of  the  gas  to  another  state.  But  where  the  state  steps 
beyond  the  legitimate  domain  of  police  regulation,  and  under  its  guise,  or 
otherwise,  seeks  by  its  legislation  to  prevent  the  transportation  of  natural  gas 
into  another  state,  such  legislation  becomes  invalid.1 

2.  Municipal.  —  The  state  may  delegate  to  municipal  corporations  in  which 
gas  companies  operate,  the  right  which  it  has  under  the  police  power  of 
regulating  such  companies;8  and  independently  of  any  express  statutory 
authority,  municipal  corporations  possess,  among  their  implied  and  inherent 
police  powers,  ample  authority  to  impose  upon  gas  companies  operating  within 
their  limits  all  reasonable  regulations3  necessary  to  provide  for  the  safety  of 
their  inhabitants.4  The  right  delegated  to  a  municipal  corporation  to  regulate 
gas  companies  within  its  limits  will  not  authorize  it  to  violate  any  right  granted 
to  a  gas  company  by  its  charter,5  nor  to  impair  the  obligation  of  a  valid  con- 
tract entered  into  by  it  with  a  gas  company.6  But  a  municipal  corporation 
cannot,  by  contract,  part  with  its  right  under  the  police  power  to  regulate  gas 
companies  to  the  extent  that  may  be  necessary  to  protect  its  inhabitants  from 
injury.7 

V.  Rights — 1.  In  General. — A  gas  company  has  those  rights,  and  only 
those,  which  it  has  derived  by  grant  from  the  state,  either  directly  or  through 


72  Fed.  Rep.  952;  Rushville  v.  Rushville  Nat- 
ural Gas  Co.,  132  Ind.  575. 

As  to  statutory  regulation  of  the  price  of 
gas,  see  infra,  this  title,  Price  of  Gas —  State 
or  Municipal  Regulation. 

Entire  Law  Invalid  where  Valid  Provisions  Can- 
not Be  Separated  from  Invalid. —  Benedict  v. 
Columbus  Constr.  Co.,  49  N.  J.  Eq.  23.  See 
the  title  Statutes. 

1.  Natural  Gas —Interstate  Commerce. — Jamie- 
son  v.  Indiana  Natural  Gas,  etc., .Co.,  128  Ind. 
555;  State  v.  Indiana,  etc.,  Oil,  etc.,  Co.,  120 
Ind.  575;  Benedict  v.  Columbus  Constr.  Co., 
49  N.  J.  Eq.  23.  See  the  titles  Interstate 
Commerce;  Police  Power. 

2.  Regulations  of  Gas  Companies  by  Municipal 
Corporations.  —  Garrison  v.  Chicago,  7  Biss.  (U. 
S.)  480;  Capital  City  Gaslight  Co.  v.  Des 
Moines,  72  Fed.  Rep.  829;  Indianapolis  v.  In- 
dianapolis Gas-Light,  etc..  Co.,  66  Ind.  396; 
Citizens'  Gas,  etc.,  Co.  v.  Elwood,  114  Ind. 
332;  Rushville  ».  Rushville  Natural  Gas  Co., 
132  Ind.  575;  Westfield  Gas,  etc.,  Co.  v.  Men- 
denhall,  142  Ind.  538;  New  Orleans  Gas  Light 
Co.  v.  Hart,  40  La.  Ann.  474,  8  Am.  St.  Rep. 
544;  Zanesville  v.  Zanesville  Gas-light  Co., 
47  Ohio  St.  r;  Northern  Liberties  v.  Northern 
Liberties  Gas  Co.,  12  Pa.  St.  318;  Pittsburgh's 
Appeal,  115  Pa.  St.  4. 

Right  to  Remove  Lamp  Posts  and  to  Delegate 
Right.  —  A  municipal  corporation  authorized 
by  its  charter  to  regulate  the  use  of  its  streets 
and  thoroughfares  may,  in  the  exercise  of  its 
police  power,  where  the  public  convenience 
and  benefit  require  it,  remove  lamp  posts 
erected  on  its  streets  by  a  gas  company,  where 
the  corporation  is  under  no  contractual  obliga- 
tion to  allow  the  posts  to  remain.    And  the 


corporation  may  delegate  this  power.  New 
Orleans  Gas  Light  Co.  v.  Hart,  40  La.  Ann. 
474,  8  Am.  St.  Rep.  544. 

3.  Whether  or  Not  Such  Regulations  Are 
Reasonable  is  a  question  for  the  court.  North- 
ern Liberties  v.  Northern  Liberties  Gas  Co., 
12  Pa.  St.  318. 

4.  Implied  and  Inherent  Public  Powers.  — 
Rushville  v.  Rushville  Natural  Gas  Co.,  132 
Ind.  575;  Northern  Liberties  v.  Northern  Lib- 
erties Gas  Co.,  12  Pa.  St.  318. 

5.  Limitations  of  the  Police  Power  of  Municipal 
Corporations.  —  District  of  Columbia  v.  Wash- 
ington Gas  Light  Co.,  20  D.  C.  39;  Rushville 

.  v.  Rushville  Natural  Gas  Co.,  132  Ind.  575; 
Pittsburgh's  Appeal,  115  Pa.  St.  4;  Northern 
Liberties  v.  Northern  Liberties  Gas  Co.,  12  Pa. 
St.  318.    See  generally  the  title  Police  Power. 

6.  Capital  City  Gaslight  Co.  v.  Des  Moines, 
72  Fed.  Rep.  829;  Levis  v.  Newton,  75  Fed. 
Rep.  884;  Indianapolis  v.  Indianapolis  Gas- 
Light,  etc.,  Co.,  66  Ind.  396;  Indianapolis  v. 
Consumers'  Gas  Trust  Co.,  140  Ind.  107,  49 
Am.  St.  Rep.  183;  State  v.  Laclede  Gaslight 
Co.,  102  Mo.  472,  22  Am.  St.  Rep.  789.  See 
the  title  Impairment  of  Obligation  of  Con- 
tracts. 

7.  East  St.  Louis  v.  East  St.  Louis  Gas 
Light,  etc.,  Co.,  98  111.  415,  38  Am.  Rep.  97; 
Indianapolis  v.  Indianapolis  Gas-Light,  etc., 
Co.,  66  Ind.  396;  Indianapolis  v.  Consumers' 
Gas  Trust  Co.,  140  Ind.  107,  49  Am.  St.  Rep. 
183;  Westfield  Gas,  etc.,  Co.  v.  Mendenhall, 
142  Ind.  538;  Cincinnati  Gas  Light,  etc.,  Co. 
■v.  Avondale,  43  Ohio  St.  257;  Meadville  Fuel 
Gas  Co.  v.  Meadville  Natural  Gas  Co.,  (Pa. 
1886)  3  Cent.  Rep.  921.  Compare  Western  Sav. 
Fund  Soc.  v.  Philadelphia,  31  Pa.  St.  175,  185. 
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a  municipal  corporation  or  other  agent  acting  under  statutory  authority, 
including  not  only  the  rights  expressly  granted,  but  such  incidental  rights  as 
are  necessary  to  carry  into  effect  those  specifically  conferred.1 

Constitutionality  of  Charters.  — The  rights  conferred  upon  a  gas  company  by  its 
charter  must  be  such  as  the  legislature  has  constitutional  power  to  confer.8 

Conditional  Grants.  —  In  granting  franchises  to  gas  companies  it  is  within  the 
power  of  the  legislature  or  of  a  municipal  corporation  acting  under  legislative 
authority  to  impose  duties  upon  such  companies  and  to  attach  conditions  to 
the  privileges  granted.3  Thus  it  has  been  held  to  be  within  the  power  of  the 
legislature  to  impose  upon  a  gas  company  the  duty  to  furnish  a  city  with  a 
certain  quantity  of  gas,  as  a  condition  upon  which  it  should  enjoy  its  franchise.4 

2.  Right  to  Supply  Municipalities  with  Gas  and  to  Lay  Pipes  in  Highways  — 
a.  How  ACQUIRED  —  (i)  In  General.  —  The  right  to  supply  municipal  cor- 
porations with  gas  for  illuminating,  heating,  and  other  purposes,  and  to  lay 
pipes  for  this  purpose  in  the  public  streets  and  highways,  is  a  franchise  that 
can  be  acquired  only  by  grant  from  the  state  or  from  some  local  or  municipal 
authority  acting  under  legislative  sanction.5 

(2)  Grants  by  Municipal  Corporations.  —  A  municipal  corporation  has  no 
such  ownership  in  or  dominion  over  its  streets  as  to  empower  it  to  grant  to  a 
gas  company  the  privilege  of  laying  its  pipes  therein,  except  so  far  as  it  has 
been  authorized  by  the  legislature  to  do  so,6  and  where  it  has  been  so  author- 
ized it  must  act  in  strict  conformity  to  the  authority  conferred  upon  it.7 


1.  Chicago  Gas  Light,  etc.,  Co.  v.  People's 
Gas  Light,  jetc,  Co.,  121  111.  530,  2  Am.  St. 
Rep.  124.  See  the  titles  Corporations 
(Private),  vol.  7,  p.  620;  Ultra  Vires. 

2.  An  Act  Which  Attempts  to  Extend  the  Char- 
ter of  a  Gas  Company,  though  it  be  accepted  by 
the  gas  company,  and  its  requirements  per- 
formed by  such  company,  will  not,  if  it  be 
unconstitutional,  bind  the  state  or  its  grantee 
as  a  valid  contract,  or  preclude  them  from 
questioning  its  validity.  Crescent  City  Gas- 
light Co.  v.  New  Orleans  Gaslight  Co.,  27  La. 
Ann.  138. 

Time  when  Act  Extending  Existence  of  Company 
May  Be  Declared  Unconstitutional.  —  The  courts 
are  not  authorized  to  declare  an  act  extending 
the  existence  of  a  gas  company  unconstitu- 
tional, before  the  date  at  which  it  is  to  begin 
to  operate.  State  v.  New  Orleans  Gaslight 
Co.,  25  La.  Ann.  398. 

8.  Annexing  Conditions  to  Grant.  —  Chicago 
Municipal  Gas  Light,  etc.,  Co.  v.  Lake,  130 
111.  42,  affirming  27  111.  App.  346;  Detroit  v. 
Mutual  Gas  Co.,  43  Mich.  594;  Virginia  City 
Gas  Co.  v.  Virginia  City,  3  Nev.  320. 

4.  Virginia  City  Gas  Co.  v.  Virginia  City,  3 
Nev.  320. 

5.  How  Right  Is  Acquired.  —  Newport  v.  New- 
port Light  Co.,  84  Ky.  166;  Richards  v.  Dover, 
61  N.  J.  L.  400. 

6.  Right  of  Municipal  Corporation  Limited  by 
Its  Legislative  Authority.  —  Brooklyn  v.  Jour- 
dan,  (Brooklyn  City  Ct.)  7  Abb.  N.  Cas.  (N. 
Y.)  23. 

Under  the  Statutes  of  Indiana  authority  is 
given  to  municipal  corporations  to  regulate 
in  a  legitimate  mode  the  use  and  occupancy  of 
the  corporate  highways  by  gas  companies,  and 
no  gas  company  can  enter  and  occupy  the 
Streets  of  such  a  corporation  without  its  per- 
mission. Citizens'  Gas,  etc.,  Co.  v.  Elwood, 
114  Ind.  332. 

Ia  Nebraska,   by   statute,  it  is  within  the 


power  of  a  city  of  the  first  class  having  less 
than  twenty-five  thousand  inhabitants  10 
grant  to  a  gas  company  the  right  to  lay  and 
maintain  pipes  and  mains  under  the  streets 
and  other  high  ways  of  the  city  for  the  purpose 
of  supplying  its  inhabitants  with  gas.  The 
authority  to  grant  such  a  franchise  is  not  re- 
stricted to  persons  or  companies  authorized  to 
erect  works  within  the  city  for  the  manufac- 
ture of  gas,  nor  need  such  franchise  be  limited 
to  the  period  of  five  years.  Sharp  v.  South 
Omaha,  53  Neb.  700. 

A  City  Ordinance  Granting  the  Perpetual  Use 
of  the  Streets  for  a  gas  plant  is  not  necessarily 
invalid  merely  because  the  provision  that  such 
grant  shall  be  perpetual  is  invalid.  Levis  v. 
Newton,  75  Fed.  Rep.  884.  See  generally  the 
title  Statutes. 

Municipal  Authorities  Not  Bound  to  Sell  Permis- 
sion to  Lay  Pipes.  —  Where  the  legislature  has 
authorized  the  authorities  of  a  municipality  to 
grant  permission  to  a  gas  company  to  lay  its 
pipes  in  the  streets  of  the  municipality,  the 
authorities  are  not  obliged  to  sell  such  permis- 
sion or  to  treat  it  as  a  part  of  the  city's  prop- 
erty which  is  to  be  used  for  purposes  of  city 
revenue.  Smith  v.  Metropolitan  Gas-Light 
Co.,  (Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N.  V.) 
187. 

Effect  of  Consent  of  Municipality  under  Legisla- 
tive Authority. —  Where  the  legislature  grants 
to  a  gaslight  company  the  right  to  use  the 
streets  of  a  city,  subject  to  the  condition  of 
obtaining  the  consent  of  the  municipal  au- 
thorities, when  that  consent  is  obtained  the 
company  is  vested  with  the  right  to  use  the 
streets  as  a  franchise  conferred  by  the  state. 
Brooklyn  v.  Jourdan,  (Brooklyn  City  Ct.)  7 
Abb  N.  Cas.  (N.  Y.)  23. 

7.  Municipality  Must  Act  in  Strict  Conformity 
to  Authority.  —  Pittsburgh's  Appeal,  115  Pa. 
St.  4- 

But  Power  Granted  to  a  City  to  Light  Its 
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When  it  has  been  authorized  merely  to  give  or  withhold  its  assent  to  the 
laying  of  pipes,  it  cannot  couple  with  such  assent  any  condition  or  restriction.1 

(3)  Rights  of  Abutting  Owners.  —  Though  in  many  municipalities  the  fee  of 
the  streets  is  in  the  abutting  owners,  it  is  held  subject  to  the  paramount  ri^ht  of 
the  public  for  all  proper  street  uses,  including  that  of  laying  gas  pipes.  There- 
fore, where  a  gas  company  has  received  legislative  authority  to  lay  its  pipes  in 
the  streets  of  a  town  or  city,  it  may  do  so  without  the  consent  of,  and  without 
compensating,  the  abutting  owners.55  But  the  owners  of  land  traversed  by  a 
country  or  suburban  highway  hold  the  fee  of  such  highway  subject  only  to  the 
public  right  of  passage;  therefore  a  gas  company  cannot  lay  its  pipes  in  such 
a  highway  without  the  consent  of,  or  without  the  appraisal  and  payment  of 
compensation  to,  the  owners  of  the  land,3  and  it  may  be  restrained  by  injunc- 
tion from  doing  so.'1 

b.  Grants  of  Exclusive  Rights.  —  The  exclusive  right  to  supply  gas 
to  a  municipality  and  its  inhabitants,  through  pipes  and  mains  laid  in  the  public 
streets,  may  be  granted  to  a  gas  company  by  the  state  legislature  or  by  the 
authorities  of  the  municipality  acting  under  legislative  sanction.5 


Streets,  or  to  Construct  and  Maintain  Gas  Works 
for  that  purpose,  not  only  authorizes  the  city 
itself  to  furnish  gas  for  lighting  its  streets, 
but  as  well  empowers  it  to  contract  with  a 
gas  company  to  furnish  gas  for  such  purpose 
and  to  authorize  such  company  to  use  its 
streets  for  the  construction  and  operation  of  a 
gas  plant.  Levis  v.  Newton,  75  Fed.  Rep. 
884;  Newport  v.  Newport  Light  Co.,  84  Ky. 
166.  See  also  Garrison  v.  Chicago,  7  Biss.  (U. 
S.)  480. 

But  it  has  been  held  that  a  statute  which 
authorizes  a  borough  "  to  light  the  streets  " 
confers  no  power  on  the  borough  to  pass  an 
ordinance  authorizing  a  gas  company  to  lay 
mains  in  the  streets  to  supply  gas  for  domestic 
purposes.  Ransberry  v.  Keller,  9  Pa.  Co.  Ct. 
299. 

1.  Mere  Authority  to  Give  or  Withhold  Assent. 

—  Pittsburgh's  Appeal,  115  Pa.  St.  4. 

2.  Owners  Abutting  on  City  Streets.  —  2  Dil- 
lon's Mun.  Corp.  (4th  ed.),  §§656^,  656*;  Plant 
v.  Long  Island  R.  Co.,  10  Barb.  (N.  Y.)  26;, 
Kelsey  v.  King,  32  Barb.  (N.  Y.)  410.  See 
also  Selby  v.  Crystal  Palace  Dist.  Gas  Co.,  30 
Beav.  606,  8  Jur.  N.  S.  830. 

3.  Rights  of  Owners  of  Land  Traversed  by  a 
Country  Highway.  —  Galbreath  v.  Armour,  4 
Bell  Sc.  App.  Cas.  374;  Phenix  Ins.  Co.  v.  Penn- 
sylvania R.  Co.,  134  Ind.  215;  Kincaid  v.  In- 
dianapolis Natural  Gas  Co.,  142  Ind.  577,  19 
Am.  St.  Rep.  113;  Consumers'  Gas  Trust  Co. 
v.  Huntsinger,  14  Ind.  App.  156;  Calkins  v. 
Bloomfield,  etc..  Natural  Gas-light  Co.,  1 
Thomp.  &  C.  (N.  Y.)  541;  Bloomfield,  etc., 
Natural  Gas-light  Co.  v.  Calkins,  62  N.  Y. 
386,  affirming  1  Thomp.  &  C.  (N.  Y.)  549; 
Sterling's  Appeal,  111  Pa.  St.  35,  12  Am. 
&  Eng.  Corp.  Cas.  330,  56  Am.  Rep. 
246.  See  also  Normanton  Gas  Co.  v. 
Pope,  52  L.  J.  Q.  B.  629,  49  L.  T.  N.  S.  798,  32 
W.  R.  134,  affirming  47  J.  P.  181.  And  see 
infra,  this  title,  Duties  and  Liabilities  — 
Liability  for  Laying  Pipes  in  Country  Highway. 

4.  Sterling's  Appeal,  111  Pa.  St.  35,  12  Am. 
dc  Eng.  Corp.  Cas.  330,  56  Am.  Rep.  246. 

5.  Exclusive  Rights. —  New  Orleans  Gas  Co. 
v.  Louisiana  Light  Co.,  115  U.  S.  650:  Louis- 
ville Gas  Co.  v.  Citizens'  Gas  Co.,  115  U.  S. 
§83,  10  Am.  &  Eng.  Corp.  Cas.  671,  reversing 
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81  Ky.  263,  1  Am.  &  Eng.  Corp.  Cas.  156; 
Newport  v.  Newport  Light  Co.,  84  Ky.  166; 
State  v.  Milwaukee  Gas  Light  Co.,  29  Wis. 
454,  9  Am.  Rep.  598.  See  also  Scranton  Elec- 
tric Light,  etc.,  Co.'s  Appeal,  122  Pa.  St.  154, 
9  Am.  St.  Rep.  70. 

Constitutional  Provisions  Held  Not  Violated  by 
Grant  of  Exclusive  Right.  —  A  statute  granting 
to  a  gas  company  an  exclusive  right  to  manu- 
facture gas  in  a  city  for  fifty  years  does  not, 
violate  a  constitutional  provision  that  all  per- 
sons "  shall  enjoy  the  same  civil,  political, 
and  public  rights  and  privileges,  and  be  sub- 
ject to  the  same  pains  and  penalties."  Cres- 
cent City  Gaslight  Co.  v.  New  Orleans  Gas- 
light Co.,  27  La.  Ann.  138. 

In  the  Absence  of  Express  Legislative  Authority 
a  municipal  corporation  cannot  grant  to  a  gas 
company  the  exclusive  privilege  of  using  its 
streets  for  the  purpose  of  supplying  the  cor- 
poration and  its  inhabitants  with  gas.  Nor- 
wich Gas  Light  Co.  v.  Norwich  City  Gas  Co., 
25  Conn.  19;  Citizens'  Gas,  etc.,  Co.  v.  El- 
wood,  114  Ind.  332;  Crowder  v.  Sullivan,  128 
Ind.  486;  Ru^hville  v.  Rushville  Natural  Gas 
Co.,  132  Ind.  575;  State  v.  Cincinnati  Gas- 
Light,  etc.,  Co.,  18  Ohio  St.  262;  Meadville 
Fuel  Gas  Co.  v.  Meadville  Natural  Gas  Co., 
(Pa.  1886)  3  Cent.  Rep.  921. 

Under  statutes  authorizing  a  city  to  "  con- 
tract and  be  contracted  with,"  and  "  to  lay  off 
streets,  walks,  or  alleys,  alter  or  improve,  and 
light  the  same,"  the  city  has  no  power  to  del- 
egate to  a  private  corporation  the  exclusive 
privilege  of  using  its  streets  and  alleys  for  lay- 
ing gas  pipes,  and  furnishing  it  and  its  inhab- 
itants with  gas  for  thirty  years.  Parkersburg 
Gas  Co.  v.  Parkersburg,  30  W.  Va.  435. 

Connecticut  Rule.  —  In  Norwich  Gas  Light 
Co.  v.  Norwich  City  Gas  Co.,  25  Conn.  19,  a 
city  council  passed  a  resolution  giving  the 
right  to  certain  persons  for  fifteen  years  to  lay 
gas  pipes  in  the  streets,  and  declared  that 
"  during  that  time  no  other  person,  persons, 
or  corporation  shall,  by  the  consent  of  the 
court  of  common  council,  lay  gas  pipes  in  said 
streets."  It  was  held  that  such  resolution  did 
not  impair  the  right  of  other  persons  to  enjoy 
like  privileges  which 'did  not  interfere  with  the 
works  of  the  original  grantees. 
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c.  Nature  OF  Right.  —  A  grant  to  a  gas  company  by  the  legislature,  or 
by  a  municipal  corporation  acting  under  legislative  authority,  of  the  right  to 
supply  gas  to  a  municipality  and  its  inhabitants,  through  pipes  and  mains  laid 
in  the  public  streets,  and  upon  condition  of  the  performance  of  the  service  by 
the  grantee,  is  a  grant  of  a  franchise  vested  in  the  state,  in  consideration  of 
the  performance  of  a  public  service,  and,  after  acceptance  or  performance 
by  the  grantee,1  is  a  contract  protected  by  the  Constitution  of  the  United 
States  against  legislation,  either  state  or  municipal,  to  impair  it.a  The  right 
granted  is  property  of  which  the  grantee  cannot  be  deprived  except  by  due 
legal  process.3 

When  Grant  May  Be  Altered  or  Revoked.  —  If,  in  a  legislative  grant  to  a  gas  com- 
pany of  the  right  to  supply  gas  to  a  city  and  its  inhabitants  by  means  of  pipes 
laid  in  the  public  ways,  one  of  the  conditions  of  the  grant  is  that  the  legislature 
may  alter  or  revoke  it,  a  law  altering  or  revoking  it  cannot  be  regarded  as  one 
impairing  the  obligation  of  the  contract.  The  corporation,  by  accepting  the 
grant  subject  to  the  power  reserved  to  the  legislature,  must  be  held  to  have 
assented  to  such  reservation.4 

Nature  of  Right  Acquired  under  Repealable  Charter.  —  A  grant  to  a  gas  company,  by 
charter  repealable  at  the  will  of  the  legislature,  of  the  right  to  lay  gas  pipes  in 
the  public  streets  is  not  a  mere  revocable  license,  but  an  easement  or  incorpo- 
real hereditament,  and  the  pipes  laid  by  virtue  of  it  are  fixtures.5 

d.  Mode  of  Exercising  Right.  —  Legislative  authority  to  a  gas  com- 
pany to  lay  its  pipes  in  the  public  streets  of  a  municipality  will  not  exempt  it 


In  an  Indiana  Case,  Citizens'  Gas,  etc.,  Co.  v. 
Elwood,  114  Ind.  332,  Elliott,  J.,  who  delivered 
the  opinion  of  the  court,  said:  "  There  is,  we 
know,  much  conflict  among  the  authorities 
upon  the  question  of  the  power  of  the  legisla- 
ture to  grant  an  exclusive  right  to  a  gas 
company  to  use  the  highways  of  a  municipal 
corporation;  and,  under  our  constitution,  it  is 
very  doubtful  whether  the  legislature  possesses 
such  authority."  And  it  was  held  that  Acts 
Ind.  1887,  p.  36,  relating  to  natural-gas  com- 
panies, requires  that  a  general  ordinance  shall 
be  adopted  by  municipal  corporations,  giving, 
upon  equal  terms,  substantially  the  same  priv- 
ileges to  all  companies.  See  also  Westfield 
Gas,  etc.,  Co.  v.  Mendenhall,  142  Ind.  538. 

1.  Acceptance  and  Performance  Must  Be  Within 
Reasonable  Time.  —  Metropolitan  Gas  Co.  v. 
Hyde  Park,  27  111.  App  361. 

What  Will  Amount  to  an  Acceptance.  —  Acts 
done  by  a  gas  company  upon  the  faith  of  a 
municipal  ordinance,  which  are  in  furtherance 
of  its  purposes  and  induced  by  it,  and  which 
are  known  to  the  village  or  city  granting. the 
ordinance  to  have  been  done  in  pursuance  and 
by  virtue  of  the  ordinance,  will  amount  to  a 
binding  acceptance  without  any  formal  accept- 
ance by  the  managing  board  of  the  company. 
Acts  which  will  constitute  such  acceptance 
must  not  be  such  as  are  merely  equivocal  in 
character,  but,  there  must  be  such  acts  as, 
given  their  fair  import  and  interpretation,  can 
be  said  to  be  done  in  furtherance  of  the  pur- 
pose of  the  ordinance.  Metropolitan  Gas  Co. 
v.  Hyde  Park.  27  111.  App.  361. 

2.  Grant  of  Franchise  a  Contract  Protected  by 
Constitution  from  Impairment.  —  New  Orleans 
Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650; 
Louisville  Gas  Co.  v.  Citizens'  Gas  Co.,  115  U. 
S.  683,  10  Am.  &  Eng.  Corp.  Cas.  671,  reversing 
81  Ky.  263,  1  Am.  &  Eng.  Corp.  Cas.  156; 
Metropolitan  Gas  Co.  v.  Hyde  Park,  27  111. 


App.  361;  Chicago  Municipal  Gas  Light,  etc., 
Co.  v.  Lake,  130  111.  42,  affirming  27  111.  App. 
346;  Rushville  v.  Rushville  Natural  Gas  Co., 
132  Ind.  575;  Indianapolis  v.  Consumers'  Gas 
Trust  Co.,  140  Ind.  107,  49  Am.  St.  Rep.  183. 
See  supra,  this  title,  Regulation  —  State.  And 
see  the  title  Dissolution  of  Corporations, 
vol.  9,  p.  548. 

Obligation  of  Contract  Cannot  Be  Impaired  by 
Constitutional  Provision.  —  A  state  can  no  more 
impair  the  obligation  of  such  a  contract  by  a 
constitutional  provision  than  by  legislative 
enactment.  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  650. 

3.  Indianapolis  v.  Consumers'  Gas  Trust 
Co.,  140  Ind.  107,  49  Am.  St.  Rep.  183;  Jersey 
City  Gas  Co.  v.  Dwight,  29  N.  J.  Eq.  242; 
People  v.  Deehan,  153  N.  Y.  528. 

4.  When  Legislature  May  Alter  or  Revoke 
Grant.  —  Hamilton  Gas  Light,  etc.,  Co.  v. 
Hamilton  City,  146  U.  S.  258,  affirming  37  Fed. 
Rep.  832;  State  v.  Cincinnati  Gas-Light,  etc., 
Co.,  18  Ohio  St.  262.  See  also  State  v.  Mil- 
waukee Gas  Light  Co.,  29  Wis.  454,  9  Am.  Rep. 
598.  Compare  New  Memphis  Gas,  etc.,  Co.  v. 
Memphis,  72  Fed.  Rep.  952.  And  see  gen- 
erally the  title  Dissolution  of  Corporations; 
vol.  9,  p.  548. 

A  Clause  in  a  Municipal  Ordinance  granting  to 
a  gas  company  the  right  to  lay  its  pipes  in  the 
streets  of  the  municipality,  which  declared  that 
it  should  be  the  duty  of  the  city  attorney  to 
compel  compliance  with  existing  and  future 
ordinances,  was  held  not  to  be  a  reservation  of 
the  right  to  bind  the  company  by  a  future 
ordinance  prohibiting  the  cutting  of  the  streets 
without  the  consent  of  the  municipal  authori- 
ties. Indianapolis  v.  Consumers'  Gas  Trust 
Co.,  140  Ind.  107,  49  Am.  St.  Rep.  183. 

5.  Right  under  a  Repealable  Charter.  —  Provi- 
dence Gas  Co.  v.  Thurber,  2  R.  I.  15,  55  Am. 
Rep.  621. 
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from  the  risk  of  their  location,  and  it  may  be  required  to  make,  at  its  own 
cost,  such  changes  as  public  convenience  or  security  requires;  1  and  after  lay- 
ing its  pipes  it  must  put  the  street  in  as  good  condition  as  it  had  previously 
been  in.*  It  has  no  legal  right  to  use  the  gutters,  drains,  and  canals  of  the 
municipality  for  discharging  waters,  produced  or  occasioned  by  the  manufac- 
ture of  gas,  which  are  foul  and  injurious  to  health.3 

3.  Right  of  Eminent  Domain.  —  As  has  already  been  stated,  the  business  of 
supplying  gas  for  public  consumption  is  one  that  meets  a  public  necessity;4 
therefore  the  power  of  exercising  the  right  of  eminent  domain  may  be  given 
to  companies  incorporated  for  the  purpose  of  supplying  gas  to  municipal  cor- 
porations and  their  inhabitants.5  Most  of  the  cases  upon  this  subject  relate 
to  the  right  of  companies  engaged  in  the  transportation  and  supply  of  natural 
gas  to  cities  and  towns,  and  it  has  been  universally  held  that  such  companies 
may,  for  the  purposes  of  their  business,  appropriate  private  property  under  the 
right  of  eminent  domain.* 

4.  Right  to  Contract.  —  Like  the  other  rights  of  a  gas  company,  the  right 
to  contract  must  be  derived  by  grant  from  the  state,  either  in  express  terms 
or  by  necessary  implication.7  The  company  cannot  enter  into  any  contract 
forbidden  by  statute ; 8  nor  can  it  disable  itself  by  contract  from  performing 
the  public  duties  which  it  has  undertaken,  and  by  agreement  compel  itself  to 
make  public  accommodation  or  convenience  subservient  to  its  private  interests.9 


1.  Gas  Company  Assumes  Bisk  of  Location  of 
Pipes.  —  Matter  of  Deering,  93  N.  Y.  361. 

Misrepresentation  of  Location  of  Pipes  —  Estop- 
pel, —  Where  a  gas  company,  with  the  permis- 
sion of  the  municipal  authorities,  has  laid 
down  and  is  maintaining  its  pipes  in  the 
streets  of  a  city,  it  is  its  duty,  in  view  of  the 
rights  which  others  may  acquire  in  the  streets, 
to  know  the  precise  location  of  its  pipes  and  to 
be  able  to  give  correct  information  to  those 
who  have  the  right  to  demand  it,  and  if  it 
wrongly  represents  the  location  of  its  pipes  to 
a  street-raiiway  company  and  thereby  leads 
such  company  to  lay  its  track  over  them,  it  will 
be  estopped  from  disturbing  the  railway  track, 
even  for  the  purpose  of  repairing  its  pipes;  but 
an  estoppel  will  not  be  created  by  the  silence 
of  the  officers  of  the  gas  company  as  to  the 
location  of  the  pipes  unless  they  knew  where 
they  were  located.  And  a  person  temporarily 
employed  by  a  gas  company  as  a  bookkeeper 
and  collector  is  not  an  agent  of  the  company 
in  such  a  sense  that  his  statement  respecting 
the  location  of  its  gas  pipes  will  De  binding 
upon  the  company.  Davenport  Cent.  R.  Co. 
v.  Davenport  Gas  Light  Co.,  43  Iowa  301. 

2.  After  Laying  Pipes  Street  Must  Be  Put  in 
Good  Condition.  —  Dillon  v.  Washington  Gas- 
Light  Co.,  1  MacArthur  (D.  C.)  626. 

3.  No  Eight  to  Discharge  Foul  Water  into  City 
Drains.  —  Municipality  No.  I  v.  Gas  Light  Co., 
5  La.  Ann.  439. 

4.  See  supra,  this  title,  Character  of  Corpora- 
tion and  Mature  of  Business. 

5.  Eight  of  Eminent  Domain.  —  Holt  v.  Gas 
Light,  etc.,  Co.,  L.  R.  7  Q.  B.  728;  Port- 
land Natural  Gas,  etc.,  Co.  v.  State,  135 
Ind.  54;  Osvensboro  Gaslight  Co.  v.  Hilde- 
brand,  (Ky.  1897)42  S.  W.  Rep.  351;  Bruns- 
wick Gas  Light  Co.  v.  United  Gas,  etc.,  Co., 
85  Me.  532,  35  Am.  St.  Rep.  385;  Bath  Gas- 
light Co.  v.  Claffy,  (Supm.  Ct.  Gen.  T.)  26  N. 
Y.  Supp.  287;  Allegheny  County  v.  McKees- 
port  Diamond  Market,  123  Pa.  St.  164;  Provi- 
dence Gas  Co.  v.  Thurber,  2  R.  I.  15,  55  Am. 


Dec.  621.  See  generally  the  title  Eminent 
Domain,  vol.  10,  p.  1043. 

6.  Indiana.  —  Consumers'  Gas  Trust  Co.  v. 
Huntsinger,  14  Ind.  App.  156;  State  v.  In- 
diana, etc.,  Oil,  etc.,  Co.,  120  Ind.  575;  Kin- 
caid  v.  Indianapolis  Natural  Gas  Co.,  124  Ind. 
577,  19  Am.  St.  Rep.  113;  Jamieson  v.  Indiana 
Natural  Gas,  etc.,  Co.,  128  Ind.  555;  Consum- 
ers' Gas  Trust  Co.  v.  Harless,  131  Ind.  446; 
Rushville  v.  Rushville  Natural  Gas  Co.,  132 
Ind.  575. 

New  York.  —  Bloomfield,  etc.,  Natural  Gas- 
light Co.  v.  Calkins.  I  Thomp.  &  C.  (N.  Y.) 
549;  Calkins  v.  Bloomfield,  etc.,  Natural  Gas- 
light Co.,  1  Thomp.  &  C.  (N.  Y.)  541;  Bloom- 
field, etc.,  Natural  Gas  Light  Co.  v.  Richard- 
son, 63  Barb.  (N.  Y.)  437. 

Pennsylvania. — Pittsburgh's  Appeal,  115 
Pa.  St.  4;  Carothers  v.  Philadelphia  Co.,  118 
Pa.  St.  468;  Pennsylvania  Natural  Gas  Co.  v. 
Cook,  123  Pa.  St.  170;  Pittsburgh's  Appeal, 
123  Pa.  St.  374,  25  Am.  &  Eng.  Corp.  Cas.  364; 
Clements  v.  Philadelphia  Co.,  184  Pa.  St.  28; 
Johnston  v.  People's  Natural  Gas  Co.,  (Pa. 
1886)  5  Cent.  Rep.  564;  McDevitt  v.  People's 
Natural  Gas  Co.,  (Pa.  1887)  6  Cent.  Rep. 
885. 

See  also  the  title  Eminent  Domain,  vol.  10, 
p.  1085. 

7.  Eight  to  Contract.  —  St.  Louis  v.  St.  Louis 
Gaslight  Co.,  70  Mo.  69.  See  also  Hutchinson 
v.  Surrey  Consumers'  Gas-Light,  etc..  Assoc., 
7  Eng.  L.  &  Eq.  474.  21  L.  J.  C.  PI.  I. 

8.  Gibbs  v.  Consolidated  Gas  Co.,  130  U.  S. 
396- 

9.  Company  Cannot  Disable  Itself  from  Perform- 
ing Its  Public  Duties.  —  Gibbs  v.  Consolidated 
Gas  Co.,  130  U.  S.  396;  Chicago  Gas  Light, 
etc.,  Co.  v.  People's  Gas  Light,  etc.,  Co.,  121 
111.  536,  2  Am.  St.  Rep.  124;  Bath  Gaslight  Co. 
v.  Claffy,  (Supm.  Ct.  Gen.  T.)  26  N.  Y.  Supp. 
287. 

See  infra,  this  section.  Right  to  Sell,  Lease, 
or  Assign  Corporate  Rights  and  Privileges.  And 
see  the  title  Ultra  Vires. 
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Sights.  GAS  COMPANIES.       Eight  to  Sell  Corporate  Eights. 

Where  the  act  of  incorporation  or  statute  granting  the  power  to  contract  pre- 
scribes a  particular  method  in  which  contracts,  or  particular  kinds  of  contracts, 
shall  be  made,  that  method  must  be  pursued.1 

Construction  of  Contracts.  —  Many  contracts  made  by  gas  companies  in  the 
exercise  of  the  power  conferred  upon  them  by  their  acts  of  incorporation  have 
received  the  interpretation  of  the  courts.  Such  contracts  are  governed  by  the 
ordinary  rules  for  the  construction  of  contracts.2 

5.  Right  to  Sell,  Lease,  or  Assign  Corporate  Eights  and  Privileges  —  Eule  Stated. 
—  A  gas  company  which  possesses  and  exercises  the  right  to  lay  its  pipes  in 
the  public  streets  cannot  sell,  lease,  or  assign  its  corporate  rights  and  privileges 
without  the  consent  of  the  legislature,3  and  in  some  states  this  prohibition  is 
enforced  by  statute.4 

Eeasons  for  Eule.  —  One  reason  for  this  rule  is  that  if  gas  companies  were  able 
to  sell  or  lease  their  corporate  powers  and  franchises  without  legislative  author- 
ity, they  might  disable  themselves  from  the  performance  of  their  public 
duties.5  Another  objection  to  traffic  in  such  corporate  franchises  is  the  ease 
with  which  such  a  power  could  be  used  to  create  monopolies.  By  its  exercise 
a  single  corporation  could  easily  become  possessed  of  the  corporate  powers  and 
privileges  of  all  its  rivals,  and  thereby  annihilate  competition  and  obtain  a 
complete  control  of  the  market.  Such  combinations  are  usually  hurtful,  and 
sound  public  policy  requires  that  they  be  kept  under  legislative  supervision 
and  restraint.6 


Company  May  hy  Contract  Forego  Exclusive 
Eight  to  Supply  Gas.  —  But  a  gas  company  hav- 
ing under  its  charter  the  exclusive  privilege 
of  supplying  a  city  with  gas  may,  by  contract 
with  another  gas  company,  forego  its  exclu- 
sive right.  Such  an  agreement  is  held  valid 
upon  the  ground  that  it  parts  only  with  a 
privilege  conferred  for  the  benefit  of  the  com- 
pany. Chicago  Gas  Light,  etc.,  Co.  v.  People's 
Gas  Light,  etc.,  Co.,  121  111.  530,  2  Am  St. 
Rep.  124. 

1.  Method  Prescribed  by  Statute  Must  Be  Pur- 
sued. —  In  re  South  Essex  Gas  Co.,  Johns.  480; 
Stears  v.  South  Essex  Gas-Light,  etc.,  Co.,  9 
C.  B.  N.  S.  180,  99  E.  C  L.  180 

2.  Eesolution  Allowing  Eemuneration  to  Direct- 
ors Not  a  Contract.  —  Dunstan  v.  Imperial  Gas 
Light,  etc.,  Co.  3  B.  &  Ad.  125,  23  E.  C.  L.  42. 

Contract  Giving  Gas  Company  Exclusive  Eight 
to  Light  City  Streets.  —  Memphis  City  v.  Dean, 
8  Wall.  (U.  S.)  64. 

Agreement  to  Supply  Citizens  with  a  Sufficient 
Quantity  of  Gas.  —  Fleming  v.  Montgomery 
Light  Co.,  100  Ala.  657. 

Street  Lamps.  —  Saltsburg  Gas  Co.  v.  Salts- 
burg,  138  Pa.  St.  250. 

For  the  Construction  of  the  Peculiar  Provisions 
of  Contracts  Made  by  Gas  Companies  with  Munici- 
pal Corporations,  see  New  Orleans  v.  Clark,  95 
U.  S.  644;  Newport  v.  Newport  Light  Co.,  84 
Ky.  166;  St.  Louis  v.  St.  Louis  Gaslight  Co., 
70  Mo.  69;  Harlem  Gas  Light  Co.  v.  New 
York,  3  Robt.  (N.  Y.)  100. 

And  see  infra,  this  title,  Liability  of  Con- 
sumer to  Pay  for  Gas  Furnished  —  Where  There 
Is  an  Express  Contract ;  Liability  of  Municipal 
Corporations,  notes. 

Agreement  to  Furnish  Gas  for  "  Ordinary  Pur- 
poses." —  Graves  v.  Key  City  Gas  Co.,  93  Iowa 
470,  83  Iowa  714. 

Agreement  to  Assume  Existing  Contracts  of 
Another  Company. —  Pittsburgh  Carbon  Co.  v. 
Philadelphia  Co.,  130  Pa.  St.  438. 


Contract  to   Supply  Company  with  Pipes.  — 

Whitehouse  v.  Liverpool  New  Gas-Light,  etc., 
Co.,  5  C.  B.  798,  57  E.  C.  L.  798. 

3.  Company  Cannot  Sell  or  Lease  Without  Con- 
sent of  the  Legislature.  —  Brunswick  Gas  Light 
Co.  v.  United  Gas,  etc.,  Co.,  85  Me.  532,  35 
Am.  St.  Rep.  385;  St.  Louis  v.  St.  Louis  Gas- 
light Co.,  70  Mo.  69;  Bath  Gaslight  Co.  v. 
Claffy,  (Supm.  Ct.  Gen.  T.)  26  N.  Y.  Supp.  287. 
See  also  Brooklyn  v.  Fulton  Municipal  Gas 
Co.,  (Brooklyn  City  Ct.)  7  Abb.  N.  Cas.  (N.  Y.) 
19.  Compare  Brooklyn  v.  Jourdan,  (Brooklyn 
City  Ct.)  7  Abb.  N.  Cas.  (N.  Y.)  23.  And  see 
the  title  Ultra  Vires. 

But  in  Michigan  it  has  been  held  that  when 
a  gas  company  is  regularly  organized  under 
the  laws  of  the  state,  and  acquires  rights,  prop- 
erty, and  franchises  thereunder,  these  may  be 
conveyed  in  the  same  manner  as  the  property 
of  an  individual,  subject  only  to  such  restric- 
tions as  the  legislature  may  have  imposed. 
Detroit  v.  Mutual  Gas  Co.,  43  Mich.  594. 

Lease  Held  Void  though  Conferring  No  Public 
Eight  upon  Lessee  Not  Before  Possessed.  —  In 
Bath  Gaslight  Co.  v.  Claffy,  (Supm.  Ct.  Gen. 
T.)  26  N.  Y.  Supp.  287,  a  lease  by  a  gas  com- 
pany of  all  its  property  and  franchises  was 
held  ultra  vires,  although  the  lessee  had  prior 
to  the  lease  an  equal  right  with  the  lessor  to 
use  the  streets  for  laying  gas  pipes,  and  did 
not  acquire  from  the  lease  any  right  of  a  public 
nature  that  it  did  not  possess  before. 

4.  Marlborough  Gas  Light  Co.  v.  Neal,  166 
Mass.  217.  But  the  contract  in  this  case  was 
held  not  to  be  in  violation  of  the  statute  (Stat. 
Mass.  1886,  c.  346,  §  4). 

5.  Brunswick  Gas  Light  Co.  v.  United  Gas, 
etc.,  Co.,  85  Me.  532,  35  Am.  St.  Rep.  385; 
Bath  Gaslight  Co.  v.  Claffv,  (Supm.  Ct.  Gen. 
T.)  26  N.  Y.  Supp.  287.  See  the  title  Ultra 
Vires. 

6.  Brunswick  Gas  Light  Co.  v.  United  Gas,, 
etc.,  Co.,  85  Me.  532,  35  Am.  St.  Rep.  385. 
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Construction  of  Legislative  GAS  COMPANIES. 


Grants  to  Gas  Companies. 


6.  Right  to  Borrow  Money.  —  A  gas  company  may  borrow  money  to  enable 
it  to  accomplish  the  legitimate  objects  of  its  creation,  and  may  secure  the  pay- 
ment of  such  money  by  note,  bond,  or  mortgage.1 

VI.  Construction  of  Legislative  Grants  to  Gas  Companies  —  1.  In 
General.  —  Grants  by  the  state  to  gas  companies,  like  all  public  grants,  are  to 
be  strictly  construed,  and  whatever  is  not  plainly  granted  will  be  understood 
to  be  withheld,2  unless  it  be  necessary  to  carry  into  effect  the  obvious  inten- 
tion of  the  grant.  But  what  is  obviously  intended,  if  expressed  in  plain 
language,  cannot  be  ignored.  A  construction  that  would  lead  to  false  con- 
sequences or  unjust  or  inconvenient  results  not  contemplated  or  intended 
should  be  avoided. s  Gas  companies  may  transact,  in  addition  to  their  main 
undertaking,  all  such  subordinate  and  connected  matters  as  are,  if  not  essen- 
tial, at  least  very  convenient  to  the  due  prosecution  of  the  former.4  Many 
of  the  peculiar  provisions  of  the  charters  of  gas  companies  and  of  legislative 
grants  to  such  companies  have  received  the  interpretation  of  the  courts.5 


1.  Hays  v.  Galion  Gas  Light,  etc.,  Co.,  29 
Ohio  St.  330.  See  also  Detroit  v.  Mutual  Gas 
Co.,  43  Mich.  594. 

By  a  General  Statute  in  New  York,  gas  compa- 
nies organized  under  it  might  borrow  money 
for  carrying  on  their  operations,  and  mortgage 
the  corporate  property  and  franchises  to 
secure  the  payment  of  any  debt  contracted  by 
them  for  the  purposes  aforesaid;  and  under 
another  Ne  w  York  statute,  whenever  the  prop- 
erty and  franchises  of  a  gas  company  were 
sold  by  virtue  of  any  mortgage  executed  by  it 
under  legislative  authority,  the  purchasers 
with  their  associates  were  authorized  to 
organize  a  new  corporation  on  the  basis  of 
such  property  and  franchises.  Brooklyn 
v.  Jourdan,  (Brooklyn  City  Ct.)  7  Abb.  N.  Cas. 
(N.  Y.)  23. 

2.  Grants  Strictly  Construed.  —  Jersey  City 
Gaslight  Co.  v.  Consumers'  Ga=  Co.,  40  N.  J. 
Eq.  427;  State  v.  Hamilton,  47  Ohio  St.  52; 
Emerson  v.  Com..  15  W.  N.  C.  (Pa.)  425; 
Memphis  Gayoso  Gas  Co.  v.  Williamson,  9 
Heisk.  (Tenn.)  314.  See  St.  Louis  v.  St.  Louis 
Gaslight  Co.,  70  Mo.  69;  State  s. -Laclede  Gas- 
light Co.,  102  Mo.  472,  22  Am.  St.  Rep.  7S9. 

Where  such  grants  are  susceptible  of  two 
constructions  they  must  receive  the  one  more 
favorable  to  the  public.  Hamilton  Gas  Light, 
etc.,  Co.  v.  Hamilton  City,  146  U.  S.  258, 
affirming  yi  Fed.  Rep.  S32. 

Power  to  Contract  Limited  by  Nature  of  Business. 
—  Where  a  power  to  contract  is  conferred  upon 
a  gas  company  by  general  words,  such  power 
has  reference  to  and  is  limited  by  the  nature 
of  the  corporate  business.  Hays  v.  Galion 
Gas  Lis;ht,  etc.,  Co.,  29  Ohio  St.  330. 

Authority  to  Contract  for  Purposes  of  Public  Ad- 
vantage to  Be  Liberally  Construed.  —  Dover  Gas- 
Light  Co.  v.  Dover,  7  De  G.  M.  &  G.  545. 

3.  People  v.  Deehan,  153  N.  Y.  528. 

Grant  Authorizing  the  Production  and  Supply  of 
Natural  Gas  as  a  Fuel.  —  Carothers  v.  Philadel- 
phia Co.,  118  Pa.  St.  468. 

Implied  Power  to  Contract.  —  St.  Louis  Gas- 
light Co.  v.  St.  Louis,  86  Mo.  495. 

Implied  Power  to  Conduct  Gas  through  New 
Streets.  —  People  v.  Deehan,  153  N.  Y.  52S, 
reversing  \\  N.  Y.  App.  Div.  175. 

Implied  Power  to  Lay  Pipes  Across  a  River.  — 
Milwaukee  Gas  Light  Co.  v.  Schooner  Game- 
cock 23  Wis.  144. 


Implied  Power  to  Lay  Pipes  to  Conduct  Gas  into 
Houses.  —  District  of  Columbia  v.  Washington 
Gas  Light  Co.,  20  D.  C.  39. 

Power  to  Lay  Mains  Does  Not  Imply  That  of 
Erecting  Lamp  Posts.  —  New  Orleans  Gas  Light 
Co.  v.  Hart,  40  La.  Ann.  474,  8  Am.  St.  Rep. 
544- 

The  Authority  to  Assign  and  Transfer  the  priv- 
ilege of  making  and  selling  gas  is  not  incident 
to  nor  necessarily  implied  from  the  power  of 
making  and  selling  gas.  Chicago  Gas  Light, 
etc.,  Co.  v.  People's  Gas  Light,  etc.,  Co.,  121 
111.  530,  2  Am.  St.  Rep.  124. 

Statute  Authorizing  Manufacture  of  Both  Gas 
and  Electricity.  —  Under  the  provisions  of  the 
New  York  Corporation  Act  of  1890  (Laws  1890, 
c.  566,  art.  6,  §  60),  authorizing  the  formation 
of  corporations  "  for  manufacturing  and  sup- 
plying gas  for  lighting,  *  *  *  or  for  manu- 
facturing electricity  for  producing  light,  heat, 
or  power,"  a  corporation  is  not  limited  to  one 
of  the  purposes  stated,  but  both  may  be  com- 
bined in  the  same  certificate.  People  v.  Rice, 
138  N.  Y.  151. 

4.  Authority  to  Transact  Matters  Subordinate 
to  Main  Undertaking.  —  Malone  v.  Lancaster 
Gas  Light,  etc.,  Co.,  182  Pa.  St.  309  In  this 
case  it  was  held  that  a  corporation  organized 
for  the  purpose  of  "  manufacturing  and  sup- 
plying illuminating  and  heating  gas  "  may 
not  only  supply  gas  itself,  but  may  also  inci- 
dentally deal  in  such  patent  appliances  and 
conveniences  as  will  induce  new  customers 
to  use  gas,  or  old  ones  to  use  more. 

5.  The  Word  "  Street "  as  used  in  a  statute 
granting  to  a  gas  company  the  right  to  lay  its 
pipes  in  the  streets  of  a  city  applies  to  the 
whole  street,  including  both  the  sidewalks  and 
the  carriageway.  District  of  Columbia  v. 
Washington  Gas  Light  Co.,  20  D.  C.  39 

Authority  to  Lay  Pipes  in  Highway.  —  See  Con- 
sumers' Gas  Trust  Co.  v.  Huntsinger,  14  Ind. 
App.  156.  See  also  Hamilton  County  v.  In- 
dianapolis Natural  Gas  Co.,  134  Ind.  209. 

"  Street,  Highway,  or  Public  Place  "  —  Laying 
Mains  on  Seashore.  —  See  Maddock  v.  Wallasey 
Local  Board,  55  L.  J.  Q.  B.  267,  50  J.  P.  404. 

Buildings  —  Statute  Forbidding  Laying  of  Pipes 
Through.  —  Thompson  v.  Sunderland  Gas  Co., 
2  Ex.  D.  429. 

For  Other  Cases  of  the  Construction  of  Statutes 
authorizing  gas  companies  to  lay  their  pipes 
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GAS  COMPANIES. 


Grants  to  Gas  Companies. 


2.  Grants  of  Exclusive  Privileges.  —  Grants  of  exclusive  privileges  to  gas 
companies  must  be  most  strictly  construed  against  the  grantee  and  in  the 
interest  of  the  public.1  They  will  never  be  extended  beyond  their  obvious 
meaning,3  and  the  grantee  takes  nothing  by  implication.3 

Must  Be  in  Express  Terms.  —  A  grant  of  the  exclusive  right  to  supply  gas  to  a 
municipality  and  its  inhabitants,  through  pipes  and  mains  laid  in  the  public 
streets,  must  be  made  in  express  words ;  it  will  never  be  implied.4 


in  streets  and  highways,  see  Allegheny's  Ap- 
peal, (Pa.  1887)  11  Ail.  Rep.  658;  District  of 
Columbia  v.  Washington  Gas  Light  Co.,  20  D. 
C.  39;  People  v.  Gilroy,  67  Hun  (N.  Y.)  323, 
affirmed  139  N.  Y.  623;  Philadelphia  Co.  v. 
Freeporl,  167  Pa.  St.  279. 

Power  to  Lay  Pipes  applies  just  as  descrip- 
tively to  lateral  as  to  main  pipes.  District  of 
Columbia  v.  Washington  Gas  Light  Co.,  20  D. 

C.  39. 

Appropriation  of  Contingent  Fund.  —  Chamber- 
lain v.  Worcester  New  Gas  Light  Co.,  25  Gas 
J.  842,  16  Am.  &  Eng.  Corp.  Cas.  595,  nole. 

Power  of  Directors  to  Grant  an  Annuity.  — 

Clarke  v.  Imperial  Gas  Light,  etc.,  Co.,  4  B. 
&  Ad.  315,  24  E.  C.  L.  64. 

Validity  of  By-law  —  Directors  of  Company  Not 
Servants.  —  Dunstan  v.  Imperial  Gas  Light, 
etc.  Co.,  3  B.  &  Ad.  125,  23  E.  C.  L.  42. 

Condition  that  Grantee  Shall  Not  Enter  into  Any 
Combination  Concerning  Rates.  —  Detroit  v. 
Mutual  Gas  Co.,  43  Mich.  594. 

Special  Statute  Relieving  Company  from  Opera- 
tion of  General  Statute. —  People  v.  Bowen,  30 
Barb.  (N.  Y.)  24,  affirmed  21  N.  Y.  517. 

"Any  Fittings  for  the  Gas."  —  Gaslight,  etc., 
Co.  v.  Hardy,  17  Q.  B.  D.  619. 

For  Other  Examples  of  the  Construction  of  the 
Peculiar  Provisions  of  the  Charters  of  gas  com- 
panies and  of  legislative  grants  to  them,  see 
the  following  cases: 

England.  —  Gas  Light,  etc.,  Co.  v.  South 
Metropolitan  Gas  Co.,  62  L.  J.  Ch.  123,  62  L. 
T.  N.  S.  126,  54  J.  P.  373;  Mason  v.  Ashton 
Gas  Co.,  54  L.  T.  N.  S.  708,  50  J.  P.  628; 
Mitcham  Gas  Co.  v.  Wimbledon  Local  Board, 
30  Gas  J.  600;  Tilson  v.  Warwick  Gas  Light 
Co.,  4  B.  &  C.  962,  10  E.  C.  L.  482;  Reg.  v. 
Brindley,  54  L.  T.  N.  S.  435,  50  J.  P.  534; 
Gaslight,  etc.,  Co.  v.  Hardy,  17  Q.  B.  D.  619; 
Leamington  Priors  Gas  Co.  v.  Davis,  18  Q.  B. 

D.  107,  56  L.  J.  M.  C.  14,  55  L.  T.  N.  S.  734,  35 
W.  R.  123,  51  J.  P.  360. 

Canada.  —  Consumers'  Gas  Co.  v.  Toronto, 
27  Can.  Sup.  Ct.  453. 

District  of  Columbia.  —  District  of  Columbia 
v.  Washington  Gas  Light  Co.,  20  D.  C.  39. 

Illinois.  —  East  St.  Louis  v.  East  St.  Louis 
Gas  Light,  etc.,  Co.,  98  III.  415,  38  Am.  Rep. 
97;  Chicago  Municipal  Gas  Light,  etc.,  Co.  v. 
Lake,  130  111.  42. 

Kansas.  —  Coffeyville  Min.,  etc.,  Co.  v.  Citi- 
zens' Natural  Gas,  etc.,  Co.,  55  Kan.  173. 

Kentucky. — Com.  v.  Cain,  14  Bush  (Ky.) 
525;  Citizens'  Gas-Light  Co.  v.  Louisville  Gas 
Co.,  81  Ky.  263,  1  Am.  &  Eng.  Corp.  Cas.  156. 

Missouri.  —  St.  Louis  v  St.  Louis  Gaslight 
Co.,  70  Mo.  69,  overruling  5  Mo.  App.  484. 

Nevada.  — Virginia  City  Gas  Co.  v.  Virginia 
City,  3  Nev.  320. 

New  York.  —  People  v.  Bowen,  30  Barb  (N. 
Y.)  24,  affirmed  21  N.  Y.  5*7;  People  v.  Gilroy, 
67  Hun  (N.  Y.)  323,  affirmed  139  N.  Y.  623; 
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Davidson  v.  Westchester  Gas- Light  Co.,  99  N. 
Y.  558,  12  Am.  &  Eng.  Corp.  Cas.  193;  People 
v.  Deheen,  153  N.  Y.  528,  reversing  11  N.  Y. 
App.  Div.  175. 

Ohio.  —  State  v.  Columbus  Gas  Light,  etc., 
Co.,  34  Ohio  St.  572,  32  Am.  Rep.  390. 

Pennsylvania.  —  •  Williamsport  Watei  Co.  v. 
Lycoming  Gas,  etc.,  Co.,  95  Pa.  St.  35;  Pitts- 
burgh's Appeal,  115  Pa.  St.  4;  Pennsylvania 
Gas  Co.  v.  Warren,  etc..  Gas  Co.,  3  Pa.  Dist. 
67;  Butler  v.  Butler  Gas  Co.,  (Pa.  1886)  5  Cent. 
Rep.  669;  Emerson  v.  Com.,  15  W.  N.  C.  (Pa.) 
425. 

West  Virginia.  —  Wheeling  Gas  Co.  v. 
Wheeling,  8  W.  Va.  324. 

1.  Construction  of  Grants  of  Exclusive  Privi- 
leges.—  Emerson  v.  Com.,  15  W.  N.  C.  (Pa.) 
425;  Warren  Gas  Light  Co.  v.  Pennsylvania 
Gas  Co.,  161  Pa.  St.  510;  Scranton  Electric 
Light,  etc.,  Co.'s  Appeal,  122  Pa.  St.  154,  9 
Am.  St.  Rep.  79.  See  also  Hamilton  Gas 
Light,  etc.,  Co.  v.  Hamilton  City,  146  U.  S. 
258. 

A  purpose  to  grant  a  monopoly  to  a  gas 
company  will  not  be  attributed  to  the  legisla- 
ture except  upon  the  most  cogent  evidence. 
Jersey  City  Gaslight  Co.  v.  Consumers'  Gas 
Co.,  40  N.  J.  Eq.  427. 

2.  Scranton  Electric  Light,  etc.,  Co.'s  Ap- 
peal, 122  Pa.  St.  154,  9  Am.  St.  Rep.  79;  Park- 
ersburg  Gas  Co.  v.  Parkersburg,  30  W.  Va. 
435- 

3.  Warren  Gas  Light  Co.  v.  Pennsylvania 
Gas  Co.,  161  Pa.  St.  510;  Scranton  Electric 
Light,  etc.,  Co.'s  Appeal,  122  Pa.  St.  154,  9 
Am.  St.  Rep.  79;  Parkersburg  Gas  Co.  v.  Park- 
ersburg, 30  W.  Va.  435. 

4.  Grant  of  Exclusive  Right  to  Supply  Gas  to 
a  Municipality  Never  Implied. —  Rushville  v. 
Rushville  Natural  Gas  Co.,  132  Ind.  575; 
People  71.  Bowen,  21  N.  Y.  517;  Memphis 
Gayoso  Gas  Co.  v.  Williamson,  9  Heisk. 
(Tenn.)  314;  Parkersburg  Gas  Co.  v.  Parkers- 
burg, 30  W.  Va.  435. 

A  grant  by  the  legislature  to  a  gas  company 
of  the  exclusive  right  to  furnish  a  city  with 
manufactured  gas  does  not  give  such  company 
a  right  exclusive  of  the  right  of  a  duly  author- 
ized company  to  supply  the  city  with  natural 
gas.  Warren  Gas  Light  Co.  v.  Pennsylvania 
Gas  Co.,  161  Pa.  St.  510.  See  also  Emerson 
v.  Com.,  15  W.  N.  C.  (Pa.)  425. 

In  New  Jersey  it  has  been  held  that  a  grant 
by  the  state  to  a  gas  company  of  the  franchise 
of  using  the  public  streets  of  a  city  for  the  pur- 
pose of  laying  gas  pipes  therein  is,  without 
express  words,  exclusive  against  all  persons 
but  the  state,  and  that  where  such  a  franchise 
has  been  granted,  any  attempt  by  any  other 
person  or  corporation,  without  legislative 
authority,  to  lay  gas  pipes  in  the  streets  of 
such  city  is  an  unwarrantable  usurpation  of 
power  which  maybe  restrained  by  injunction. 
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VII.  Price  of  Gas  —  1.  State  or  Municipal  Regulation.  —  The  state,  or  a 
municipal  corporation  acting  under  its  authority,  may  impose  upon  a  gas  com- 
pany a  reasonable  rate  as  a  maximum  charge  for  gas,1  unless  restrained  by 
some  provision,  express  or  implied,  in  the  charter  of  the  company  which 
amounts  to  a  contract.3  Many  of  the  peculiar  provisions  of  statutes  and 
municipal  ordinances  regulating  the  price  to  be  charged  by  gas  companies  for 
gas  have  received  the  interpretation  of  the  courts.3 

Regulations  Imposing  Unreasonable  Rates  Are  Void.  —  The  power  to  charge  and  collect 
reasonable  rates  for  the  gas  manufactured  is  implied  in  and  forms  a  part  of  the 
contract  with  the  state,  and  a  statute  or  municipal  ordinance  which  attempts 
to  impose  an  unreasonable  rate  on  a  company  is  void  under  the  constitutional 


Jersey  City  Gas  Co.  v.  Dwight,  29  N.  J.  Eq. 
242. 

Act  Held  to  Confer  Exclusive  Right  Without 
Limitation  of  Time.  —  State  v.  Milwaukee  Gas 
Light  Co.,  29  Wis.  454,  9  Am.  Rep.  598. 

1.  Power  of  State  or  Municipal  Corporation  to 
Regulate  Price  of  Gas  —  United  States.  —  Capital 
City  Gas  Co.  v.  Des  Moines,  72  Fed.  Rep.  818; 
Logansport,  etc.,  Gas ,  Co.  v.  Peru,  89  Fed. 
Rep.  185;  New  Memphis  Gas,  etc.,  Co.  v. 
Memphis,  72  Fed.  Rep.  952;  Capital  City  Gas- 
light Co.  v.  Des  Moines,  72  Fed.  Rep.  829. 

Indiana.  — Thistleth waite  v.  State,  149  Ind. 
319;  Rushville  v.  Rushville  Natural  Gas  Co., 
132  Ind.  575. 

Nebraska.  —  Sharp  v.  South  Omaha,  53  Neb. 
700. 

New  York.  —  Bath  Gaslight  Co.  v.  Claffy, 
(Supm.  Ct.  Gen.  T.)  26  N.  V.  Supp.  287; 
Schmeer  v.  Gas  Light  Co.,  147  N.  Y.  529. 

Ohio.  —  State  v.  Columbus  Gas  Light,  etc., 
Co.,  34  Ohio  St.  572,  32  Am.  Rep.  390;  State  v. 
Cincinnati  Gas-Light,  etc.,  Co.,  18  Ohio  St. 
262;  State  v.  Ironton  Gas  Co.,  37  Ohio  St.  45; 
Zanesville  v.  Zanesville  Gas-Light  Co.,  47 
Ohio  St.  1;  Toledo  v.  Northwestern  Ohio  Nat- 
ural Gas  Co.,  3  Ohio  Cir.  Dec.  273,  5  Ohio  Cir. 
Ct.  557- 

Municipal  Corporations  Cannot  Regulate  Price 
Without  Statutory  Authority.  —  In  the  absence 
of  a  statute  authorizing  it  to  do  so,  a  rriunicipal 
corporation  cannot  by  ordinance  fix  the  price 
at  which  gas  shall  be  supplied  to  consumers 
within  its  limits.  Lewisville  Natural  Gas  Co. 
v.  Slate,  135  Ind.  49. 

The  Indiana  Act  of  March  7,  1887  (Acts 
1887,  p.  36),  empowered  municipal  corpora- 
tions to  provide  "  reasonable  regulations  for 
the  safe  supply,  distribution,  and  consumption 
of  natural  gas  "  within  their  respective  limits. 
It  was  held  that  the  only  purpose  of  this  act 
was  to  secure  the  safe  supply  and  use  of  nat- 
ural gas,  and  that  it  did  not  confer  upon 
municipal  corporations  the  power  to  regulate 
the  price  at  which  gas  should  be  furnished 
within  their  limits.  Lewisville  Natural  Gas 
Co.  v.  State,  135  Ind.  49,  overruling  Rush  ville 
-'.  Rushville  Natural  Gas  Co.,  132  Ind.  575. 
Compare  Weslfield  Gas,  etc.,  Co.  v.  Menden- 
hall,  142  Inl.  538. 

2.  Regulations  Must  Not  Violate  Charter 
Rights. —  New  Memphis  Gas.  etc.,  Co.  v. 
Memphis,  72  Fed.  Rep.  952;  Rushville  v. 
Rushville  Natural  Gas  Co.,  132  Ind.  575. 

The  legislature  may  provide  for  the  reason- 
able regulation  of  the  charges  of  a  gas  com- 
pany for  sras.  if  it  can  bedone  without  violating 
the  constitutional  prohibition  against  impair- 


ing the  obligation  of  a  contract.  Toledo  v. 
Northwestern  Ohio  Natural  Gas  Co.,  3  Ohio 
Cir.  Dec.  273,  5  Ohio  Cir.  Ct.  557. 

Where  Charter  Authorizes  Company  to  Fix  Price 
of  Gas.  —  Where  the  charter  of  a  gas  company 
authorizes  it  to  fix  the  price  of  gas  furnished 
by  it,  the  price  which  it  fixes  cannot  be  re- 
duced by  subsequent  legislative  action,  state 
or  municipal.  To  reduce  it  would  be  to  vio- 
late the  constitutional  prohibition  against  im- 
pairing the  obligation  of  a  contract.  State  v. 
Laclede  Gaslight  Co.,  102  Mo.  472,  22  Am.  St. 
Rep.  789. 

Where  Charter  Is  Silent  as  to  Price  of  Gas.  — 

The  fact  that  the  charter  of  a  gas  company 
contains  no  reservation  of  the  right  to  alter  or 
amend  it,  and  is  silent  as  to  the  rates  at  which 
the  company  may  be  required  to  furnish  gas, 
cannot  be  construed  into  a  grant  to  the  com- 
pany of  the  franchise  to  fix  its  own  rates.  A 
franchise  must  be  created  by  express  terms, 
and  cannot  be  inferred  from  the  mere  silence 
of  the  charter.  And  in  such  case,  whenever 
in  the  interest  of  the  public  good  it  becomes 
necessary,  the  legislature  may  regulate  the 
price  at  which  the  company  shall  furnish  gas. 
Zanesville  v.  Zanesville  Gas-Light  Co.,  47 
Ohio  St.  1. 

Under  its  charter  the  Columbus  Gas  Light 
and  Coke  Company  was  empowered  to  manu- 
facture and  sell  gas  for  the  purpose  of  lighting 
the  city  of  Columbus.  The  charter  contained 
no  provision  as  to  the  price  to  be  charged  for 
gas,  or  on  the  subject  of  meters.  It  was  held 
that  the  company  was  subject  to  the  provisions 
of  a  subsequent  act  restricting  the  price  to  be 
charged  for  the  use  of  meters.  States.  Colum- 
bus Gas  Light,  etc.,  Co.,  34  Ohio  St.  572,  32 
Am.  Rep.  390. 

But  in  State  v.  Laclede  Gaslight  Co.,  102 
Mo.  472,  22  Am.  St.  Rep.  789,  it  was  held  that 
the  power  to  make  and  vend  gas,  granted  to  a 
gas  company  by  its  charter,  carries  with  it  as 
an  incident  the  right  to  fix  the  price  of  the  gas 
thus  made  and  sold. 

3.  Meter  Rent.  —  Louisville  Gas  Co.  v. 
Dulaney,  100  Ky.  405;  State  v.  Sedalia  Gas 
Light  Co.,  34  Mo.  App.  501. 

Act  Construed  to  Forbid  Preferential  Service.  — 
Crescent  Steel  Co.  v.  Equitable  Gas  Co.,  (C. 
PI.)  23  Pittsb.  Leg.  J.  N.  S.  (Pa.)  316. 

Adoption  of  Provisions  of  Public  Act  by  Company 
Incorporated  by  Private  Act.  —  Great  Central 
Gas  Consumers'  Co.  v.  Clarke,  13  C.  B.  N.  S. 
838,  106  E.  C.  L.  838,  11  C.  B.  N.  S.  814,  103 
E.  C.  L.  8T4. 

Amendatory   Ordinance  Construed.  —  Thistle- 
thwaite  v.  State,  149  Ind.  319. 
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inhibition  against  impairing  the  obligation  of  a  contract ; 1  and  a  reservation 
of  the  right  to  repeal,  modify,  or  amend  the  charter  of  a  company  does  not 
change  this  rule,  so  long  as  the  state  chooses  to  allow  the  charter  and  the 
charter  rights  to  remain.2  Again,  if  a  gas  company  is  deprived  of  the  power 
of  charging  reasonable  rates  for  the  use  of  its  gas  and  such  deprivation  takes 
place  in  the  absence  of  an  investigation  by  judicial  machinery,  it  is  deprived 
of  the  lawful  use  of  its  property,  and  thus,  in  substance  and  effect,  of  the 
property  itself  without  due  process  of  law ; 3  and  in  so  far  as  it  is  thus 
deprived,  while  other  persons  are  permitted  to  receive  reasonable  profits  upon 
their  invested  capital,  the  company  is  deprived  of  the  equal  protection  of 
the  law.4 

Regulations  Are  Prima  Facie  Valid. — Prima  facie,  a  statute  or  municipal  ordi- 
nance fixing  the  price  at  which  a  gas  company  shall  furnish  gas  is  valid,  and 
the  burden  of  proof  is  upon  the  company  to  show  that  it  is  not.5 

2.  In  Absence  of  State  or  Municipal  Regulation.  —  In  the  absence  of  legisla- 
tion fixing  or  restricting  the  price  which  a  gas  company  may  charge  for  gas, 
the  company  is  required  to  charge  a  reasonable  price.6 

3.  Contracts  Between  Companies  and  Municipal  Corporations.  —  If  a  municipal 
corporation  and  a  gas  company  have,  under  statutory  authority,  entered  into 
a  contract  fixing  the  price  at  which  the  company  shall  supply  gas  to  the  cor- 
poration and  its  inhabitants,  subsequent  legislation  cannot  interfere  with  such 
contract  during  the  period  covered  by  the  authority.7  Certain  of  the  pro- 
visions of  contracts  between  gas  companies  and  municipal  corporations  as  to 
the  price  to  be  charged  by  the  former  for  gas  have  received  the  interpretation 
of  the  courts.8 

VIII.  Duties  and  Liabilities  —  1.  Duty  to  Furnish  Gas  —  a.  General 

Rule.  —  The  rule  that  has  the  support  of  most  of  the  American  cases  on  the 
subject  is  that  a  corporation  that  has  received  a  franchise  to  furnish  gas  in  a 


1.  Bates  Imposed  Must  Be  Reasonable.  —  Capi- 
tal City  Gaslight  Co.  v.  Des  Moines,  72  Fed. 
Rep.  829;  Capital  City  Gas  Co.  v.  Des  Moines, 
72  Fed.  Rep.  818;  New  Memphis  Gas,  etc.,  Co. 
v.  Memphis,  72  Fed  Rep.  952. 

2.  New  Memphis  Gas,  etc.,  Co.  v.  Memphis, 
72  Fed.  Rep.  952. 

3.  Due  Process  of  Law.  —  Capital  City  Gas- 
light Co.  v.  Des  Moines,  72  Fed.  Rep.  829; 
Capital  City  Gas  Co.  v.  Des  Moines,  72  Fed. 
Rep.  818;  New  Memphis  Gas,  etc.,  Co.  v. 
Memphis,  72  Fed.  Rep.  952;  Logansport,  etc.. 
Gas  Co.  v.  Peru,  89  Fed.  Rep.  185. 

4.  Equal  Protection  of  the  Law.  —  Capital  City 
Gaslight  Co.  v.  Des  Moines,  72  Fed.  Rep.  829; 
Capital  City  Gas  Co.  v.  City  of  Des  Moines,  72 
Fed.  Rep.  818. 

6.  Validity  of  Regulations  —  Burden  of  Proof. 
—  Capital  City  Gaslight  Co.  v.  Des  Moines,  72 
Fed.  Rep.  829. 

In  State  v.  Ironton  Gas  Co.,  37  Ohio  St.  45, 
it  was  held  that  where  a  city  council  under 
legislative  authority  fixes  the  price  at  which  a 
gas  company  shall  furnish  gas  in  the  city,  in 
the  absence  of  facts  showing  fraud  or  bad  faith 
on  the  part  of  the  council  the  inadequacy  of 
the  price  fixed  is  not  the  subject  of  inquiry. 
See  also  Toledo  v.  Northwestern  Ohio  Natural 
Gas  Co.,  3  Ohio  Cir.  Dec.  273,  5  Ohio  Cir.  Ct. 
557.  Compare  Logansport,  etc.,  Gas  Co.  v. 
Peru,  89  Fed.  Rep.  185. 

The  Motives  of  the  Members  of  the  Council  who 
voted  for  the  ordinance  fixing  the  price  may 
be  inquired  into.  State  v.  Cincinnati  Gas- 
Light,  etc.,  Co.,  18  Ohio  St.  262. 


6.  Price  of  Gas  in  Absence  of  Legislation  on  Sub- 
ject. —  Louisville  Gas  Co.  v.  Dulaney,  100  Ky. 
405. 

Price  Fixed  Prima  Facie  Reasonable.  —  Bellaire 

Goblet  Co.  v.  Findlay,  3  Ohio  Cir.  Dec.  205,  5 
Ohio  Cir.  Ct.  418. 

7.  Authorized  Contracts  Between  Gas  Companies 
and  Municipal  Corporations  Inviolate.  —  Slate  v. 
Laclede  Gaslight  Co.,  102  Mo.  472,  22  Am.  St. 
Rep.  789;  Toledo  v.  Northwestern  Ohio  Nat- 
ural Gas  Co.,  3  Ohio  Cir.  Dec.  273,  5  Ohio  Cir. 
Ct.  557- 

Contract  Extending  Beyond  Authorized  Period. 

—  But  an  agreement  between  a  city  and  a  gas 
company  for  the  supply  of  gas  at  a  specified 
rate  for  a  period  beyond  that  authorized  by 
law  will  not  affect  the  authority  of  the  city, 
after  the  expiration  of  the  authorized  period, 
to  regulate  the  price  at  which  the  company 
shall  furnish  gas.  State  v.  Ironton  Gas  Co., 
37  Ohio  St.  45. 

8.  Contract  Reserving  Right  to  City  Council  to 
Fix  Price.  —  Logansport,  etc.,  Gas  Co.  v.  Peru, 
89  Fed.  Rep.  185. 

Contract  to  Furnish  Gas  as  Cheaply  as  It  Is  Fur- 
nished in  Certain  Other  Cities.  —  Worcester  Gas 
Light  Co.  v.  Worcester,  no  Mass.  353.  See 
also  Decatur  Gaslight,  etc.,  Co.  v.  Decatur, 
120  111.  67. 

As  to  the  Construction  of  Certain  Provisions  of 

Contracts  between  gas  companies  and  munici- 
pal corporations,  as  to  the  price  to  be  charged 
by  the  former  for  gas,  see  also  State  v.  Laclede 
Gaslight  Co.,  102  Mo.  472,  22  Am.  St.  Rep. 
789;  Toledo  v.  Northwestern  Ohio  Natural  Gas 
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city  and  to  lay  its  pipes  in  the  streets  thereof  is  under  legal  obligation  to  serve 
all  persons  who  make  proper  application  for  such  service  1  and  make  the 
necessary  arrangements  to  receive  it,  and  who  comply  with  such  reasonable 
rules  as  may  be  fixed  and  make  such  reasonable  compensation  as  may  be 
required.*    This  duty  is  enforced  by  statute  in  some  states.3 

But  in  Several  Cases  in  England  and  the  United  States  it  is  held  that  a  company  that 
has  received  such  a  franchise  is,  in  the  absence  of  a  contract  and  where  its 


Co.,  3  Ohio  Cir.  Dec.  273,  5  Ohio  Cir.  Ct. 
557- 

1.  Applications  under  New  York  Statutes.  —  A 

New  York  statute  (Laws  1890,  c.  566,  §  65) 
provided  that  upon  the  application,  in  writing, 
of  the  owner  or  occupant  of  any  premises 
within  a  specified  distance  of  any  main  laid 
down  by  .any  gaslight  corporation,  the  corpora- 
tion should  supply  gas,  etc.  The  following 
written  application  to  a  gas  company:  "  I 
*  *  *  do  hereby  make  application  to  you 
to  have  you  supply  my  offices,  numbers  706-708 
Granite  Building,  with  gas  for  lighting  said 
offices,  *  *  *  and  *  *  *  1  am  pre- 
pared, and  hereby  offer,  to  comply  with  any 
requirements  of  your  company  under  the  stat- 
utes of  the  state,"  was  held  to  be  a  sufficient 
compliance  with  the  statute.  Jones  v.  Roches- 
ter Gas,  etc.,  Co.,  7  N.  Y.  App.  Div.  465. 

Under  the  statute  just  cited,  requiring  gas 
companies,  upon  applications  of  owners  or  oc- 
cupants of  buildings,  to  supply  such  gas  as 
may  be  required  for  lighting  the  same,  under 
penalty  of  a  specified  forfeiture,  it  is  neces- 
sary, in  order  to  bind  the  company,  that  the 
applicant  should  state  the  number  of  lights 
required,  especially  where,  on  receiving  the 
application,  the  company  requests  such  in- 
formation. Andrews  v.  North  River  Electric 
Light,  etc.,  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  23 
Misc.  (N.  Y.)  512. 

Application  Made  by  Agent.  —  A  general  agent 
and  manager  of  a  nonresident  merchant,  who 
has  charge  of  his  mercantile  house  and  busi- 
ness, may  direct  a  clerk  of  the  house  to  make 
a  demand  to  be  supplied  with  gas  by  a  gas 
company;  and  such  demand  will  be  as 
effectual  as  if  made  by  the  nonresident  him- 
self, or  by  his  general  agent.  Shepherd  v. 
Milwaukee  Gas  Light  Co.,  11  Wis.  234. 

Service  of  Application.  —  A  notice  requiring  a 
gas  company  to  furnish  gas  is  sufficiently 
served  on  the  company  by  serving  it  at  the 
office  of  the  company,  on  a  person  at  work 
around  the  office  and  behind  the  desk,  where 
such  person  had  attended  to  previous  applica- 
tions for  gas,  and  testified  that  he  was  a  clerk 
in  the  employ  of  the  company,  having  charge 
of  its  job  work,  surface  work,  and  gas-stove 
business.  Jones  v.  Rochester  Gas,  etc.,  Co., 
7  N.  Y.  App.  Div.  465. 

2.  Duty  to  Furnish  Gas  to  Applicants  —  United 
States.  —  Gibbs  v.  Consolidated  Gas  Co.,  130 
U.  S.  396. 

Indiana.  — Coy  v.  Indianapolis  Gas  Co.,  146 
Ind.  655;  Portland  Natural  Gas,  etc.,  Co.  v. 
State,  135  Ind.  54;  Rushville7'.  Rushville  Nat- 
ural Gas  Co.,  132  Ind.  575. 

Kentucky.  —  Owensboro  Gaslight  Co.  v. 
Hildebrand,  (Ky.  1897)  42  S.  W.  Rep.  351. 

Maine.  —  Brunswick  Gas  Light  Co.  v.  United 
Gas,  etc.,  Co.,  85  Me.  532,  35  Am.  St.  Rep.  385. 

14  C.  of  I  . — 59  9: 


Michigan.  —  Williams  v.  Mutual  Gas  Co.,  52 
Mich.  499,  50  Am.  Rep.  266. 

Missouri. — St.  Louis  v.  St.  Louis  Gaslight 
Co.,  70  Mo.  69. 

New  York.  —  Schmeer  v.  Gas  Light  Co.,  147 
N.  Y.  529;  Morey  v.  Metropolitan  Gas  Light 
Co.,  38  N.  Y.  Super.  Ct.  185;  New  York  Cent., 
etc.,  R.  Co.  v.  Metropolitan  Gas-light  Co.,  5 
Hun  (N.  Y.)  201;  People  v.  Manhattan  Gas 
Light  Co.,  45  Barb.  (N.  Y.)  136. 

Pennsylvania.  —  Hoehle  v.  Allegheny  Heat- 
ing Co.,  5  Pa.  Super.  Ct.  21. 

Wisconsin.  —  Shepard  v.  Milwaukee  Gas 
Light  Co.,  6  Wis.  539,  70  Am.  Dec.  479,  11 
Wis.  234,  15  Wis.  318,  82  Am.  Dec.  679. 

Canada.  —  Matter  of  Commercial  Bank,  20 
U.  C.  Q.  B.  233;  Spratt  v.  South  Metropolitan 
Gas  Co.,  7  Gas  J.  663. 

See  also  Gas-Light  Co.  v.  Colliday,  25  Md.  r. 

New  Jersey.  —  It  would  seem  that  the  rule 
stated  in  the  text  now  prevails  in  New  Jersey, 
notwithstanding  the  decision  of  the  court  to 
the  contrary  in  Paterson  Gas  Light  Co.  v. 
Brady,  27  N.  J.  L.  245.  See  Olmsted  v.  Mor- 
ris Aqueduct,  47  N.  J.  L.  311. 

When  Service  Must  Be  Rendered.  —  A  gas  com- 
pany is  required  to  serve  an  applicant  with  gas 
within  a  reasonable  time  after  the  application 
is  made,  and  whether  or  not  it  has  done  so  is 
a  question  of  fact  for  the  jury  to  determine. 
Bedding  v.  Imperial  Gas  Light,  etc.,  Co.,  7 
Gas  J.  418. 

The  time  within  which  the  service  must  be 
rendered  is  sometimes  regulated  by  statute. 
South  Metropolitan  Gas  Co.  v.  Noakes,  61  L. 
T.  N.  S.  556. 

•  3.  Schmeer  v.  Gas  Light  Co.,  147  N.  Y.  529; 
People  v.  Manhattan  Gas  Light  Co.,  45  Barb. 
(N.  Y.)  136-  Bath  Gaslight  Co.  v.  Claffy, 
(Supm.  Ct.  Gen.  T.)  26  N.  Y.  Supp.  287.  See 
the  local  statutes. 

Statutes  Construed.  —  Where  a  statute  pro- 
vides that  "  upon  the  application  *  *  *  of 
the  owner  or  occupant  of  any  building  or 
premises  within  one  hundred  feet  of  any  main 
laid  down  by  any  gaslight  corporation  "  the 
corporation  shall  supply  gas,  etc.,  the  whole 
of  a  building  any  part  of  which  is  within  a 
hundred  feet  of  a  gas  main  is  within  the  stat- 
ute Jones  v.  Rochester  Gas,  etc.,  Co.,  7  N. 
Y.  App.  Div.  465. 

Under  a  statute  requiring  gas  companies  to 
supply  to  the  owner  or  occupant  of  any  build- 
ing or  premises  upon  a  proper  application 
therefor  gas  which  may  be  required  for  light- 
ing the  same,  a  gas  company  is  not  bound  to 
furnish  a  separate  meter  for  each  floor  of  a 
house,  unless  the  owner  or  occupant  puts  in 
separate  or  independent  service  pipes  to  con- 
nect with  the  meter.  Ferguson  v.  Metropoli- 
tan Gas  Light  Co.,  (C.  PI.  Gen.  T.)  37  How. 
Pr.  (N.  Y.)  189. 
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charter  contains  no  provision  on  the  subject,  under  no  legal  obligation  to  fur- 
nish  gas  to  applicants.1 

Rationale  of  Eule.  —  As  has  been  said,2  the  business  of  furnishing  gas  in  muni- 
cipalities is  a  business  of  a  public  nature,  to  meet  a  public  necessity,  which 
requires  for  its  prosecution  certain  powers  and  privileges  which  cannot  be 
exercised  by  individuals  and  corporations  generally,  and  which  can  be  acquired 
only  by  grant  from,  or  under  the  authority  of,  the  legislature.  It  is  in  view  of 
this  public  necessity,  and  in  consideration  of  the  powers  and  privileges  con- 
ferred upon  gas  companies  in  order  that  they  may  meet  it,  that  the  duty  of 
furnishing  gas  to  applicants  is  imposed  upon  them.3 

A  Gas  Company  Cannot,  by  a  Sale  or  Transfer  to  another  corporation,  absolve  itself 
of  its  duty  to  supply  gas  to  applicants.4  But  a  mere  surrender  by  a  gas  com- 
pany of  the  exclusive  right  to  make  and  vend  gas  in  a  city  is  not  an  abandon- 
ment of  its  duty.5 

b.  Right  to  Require  Compliance  with  Reasonable  Regulations. 
—  A  gas  company  has  a  right  to  make  for  its  own  and  the  public  security 
and  convenience  all  such  needful  rules  and  regulations  as  are  reasonable  and 
just,  and  to  require  a  promise  of  conformity  on  the  part  of  the  applicant  for 
gas  as  a  condition  precedent  to  supplying  him  therewith.6 

c.  Right  to  Reqjire  Security  or  Deposit.  — A  gas  company,  before 
furnishing  applicants  with  gas,  may  require  them  to  give  reasonable  security 
for  the  payment  therefor,'  or  to  deposit  a  fair  sum  in  advance.7  Applicants 


1.  Houlgate  v.  Surrey  Consumers'  Gas  Co., 
8  Gas  J.  261;  Hoddesdon  Gas,  etc.,  Co.  v. 
Haselwood,  6  C.  B.  N.  S.  239,  95  E.  C.  L.  239; 
McCune  v.  Norwich  City  Gas  Co.,  30  Conn. 
521,  79  Am.  Dec.  278;  Com.  v.  Lowell  Gas 
Light  Co.,  12  Allen  (Mass.)  75. 

2.  See  supra,  this  title,  Character  of  Corpora- 
tion and  Nature  of  Business. 

3.  Portland  Natural  Gas,  etc.,  Co.  v.  State, 
135  Ind.  54;  Gas-LightCo.  v.  Colliday,  25  Md. 
1;  Olmsted  v.  Morris  Aqueduct,  47  N.  J.  L. 
311;  Schmeer  v.  Gas  Light  Co.,  147  N.  Y.  529; 
People  v.  Manhattan  Gas  Light  Co.,  45  Barb. 
(N.  Y.)  136;  State  v.  Columbus  Gas  Light, 
etc.,  Co.,  34  Ohio  St.  572,  32  Am.  Rep.  390; 
Gibbs  v.  Consolidated  Gas  Co.,  130  U.  S.  396, 

4.  St.  Louis  v.  St.  Louis  Gaslight  Co.,  70 
Mo.  69.  See  also  supra,  this  title,  Rights  — 
Hight  to  Sell,  Lease,  or  Assign  Corporate  Rights 
and  Privileges. 

5.  Surrender  of  Exclusive  Right  to  Vend  Gas 
Not  an  Abandonment  of  Duty.  —  New  Orleans 
Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650; 
St.  Louis  v.  St.  Louis  Gaslight  Co.,  70  Mo.  69. 

6.  Company's  Right  to  Require  Compliance  with 
Reasonable  Regulations.  —  Shepard  v.  Mil- 
waukee Gas  Light  Co.,  6  Wis.  539,  70  Am. 
Dec.  479;  State  v.  Sedalia  Gas  Light  Co.,  34 
Mo.  App.  501. 

The  Rules  and  Regulations  of  a  Gas  Company 
Must  Be  Applicable  to  All  Consumers  Alike.  — 
Owensboro  Gaslight  Co.  v.  Hildebrand,  (Ky. 
1897)  42  S.  W.  Rep.  351. 

Right  to  Require  a  Written  Application  — 
Waiver.  —  Gas  companies  have  a  right  to  re- 
quire that  a  person  desiring  to  be  supplied 
with  gas  shall  sign  a  written  application,  stat- 
ing the  number  of  burners  required.  Shepard 
v.  Milwaukee  Gas  Light  Co.,  6  Wis.  539,  70 
Am.  Dec.  479,  11  Wis.  234,  15  Wis.  318,  82 
Am.  Dec.  $79.  See  also  Andrews  v.  North 
River  Electric  Light,  etc.,  Co.,  (N.  Y.  City  Ct. 
Gen.  T.)  23  Misc.  (N.  Y.)  512. 

But  if  a  gas  company  refuses  to  supply  gas 


to  a  person,  not  because  of  his  refusal  to  make 
such  an  application,  but  for  an  entirely  differ- 
ent reason,  it  will  waive  this  requirement,  and 
when  sued  for  not  supplying  gas  it  cannot  de- 
fend because  of  the  plaintiff's  neglect  to  make 
a  written  application.  Shepherd  v.  Milwaukee 
Gas  Light  Co.,  11  Wis.  234. 

Regulations  Regarding  Meters.  —  Gas  compa- 
nies have  a  right  to  adopt  and  enforce  any 
reasonable  and  just  regulations  with  regard  to 
the  use  and  treatment  of  their  gas  meters. 
Foster  v.  Philadelphia  Gas  Works,  12  Phila. 
(Pa.)  511,  35  Leg.  Int.  (Pa.)  145. 

Regulations  to  "Which  Applicants  Cannot  Be 
Required  to  Subscribe.  —  A  regulation  adopted 
by  a  gas  company  authorized  the  company, 
by  its  inspector,  to  have  free  access  at  all  times 
to  buildings  and  dwellings,  to  examine  the 
whole  gas  apparatus,  and  for  the  removal  of 
the  meter  and  service  pipe.  It  was  held  that 
the  company  could  not  require  an  applicant 
for  gas  to  subscribe  to  this  regulation  as  a 
condition  precedent  to  being  supplied  there- 
with. Shepard  v.  Milwaukee  Gas  Light  Co., 
6  Wis.  539,  70  Am.  Dec.  479. 

A  rule  adopted  by  a  gas  company  provided 
that  after  the  admission  of  gas  into  the  fittings 
of  a  consumer,  such  fittings  should  not  be  dis- 
connected or  opened  for  either  alteration,  re- 
pairs, or  extension,  without  a  permit  from  the 
company,  which  might  be  obtained  at  its  office 
free  of  expense,  and  that  any  gas  fitter  or 
other  person  who  violated  this  regulation 
should  be  held  liable  to  pay  treble  the  amount 
of  damages  occasioned  thereby.  It  was  held 
that  the  gas  company  could  not  make  submis- 
sion to  such  a  regulation  a  condition  precedent1 
to  the  right  of  the  applicant  to  be  furnished 
with  gas.  Shepard  v.  Milwaukee  Gas  Light 
Co.,  6  Wis.  539,  70  Am.  Dec.  479. 

7.  Right  to  Require  Security.  —  Rushville  v. 
Rushville  Natural  Gas  Co.,  132  Ind.  575;  Wil- 
liams v.  Mutual  Gas  Co.,  52  Mich.  499  50  Am. 
Rep.  266;   Morey  v.  Metropolitan  Gas  Light 
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are  sometimes  required  by  statute  to  make  an  advance  deposit.1  ' 

d.  Where  Applicant  or  Consumer  Is  Indebted  to  Company.  — 
If  a  person  who  applies  to  a  gas  company  to  have  his  building  or  premises 
supplied  with  gas  is  indebted  to  the  company  for  gas  previously  supplied  to 
him  at  the  same  building  or  premises,  the  company  may  refuse  to  supply  him 
until  the  debt  is  paid;  and  for  nonpayment  by  a  consumer  of  gas  of  any 
amount  due  by  him  for  the  gas  furnished  to  him,  the  company  may  shut  off 
his  supply  and  remove  its  meter  from  his  premises.*  But  whether  a  gas  com- 
pany can  refuse  to  furnish  gas  to  an  applicant  or  consumer  at  certain  premises 
because  he  is  indebted  to  the  company  for  gas  supplied  to  him  at  other 
premises  is  a  question  upon  which  the  cases  are  not  entirely  harmonious.3 

The  Question  Whether  or  Not  a  Customer  of  a  Gas  Company  Is  in  Arrears  for  gas  furnished 
by  the  company  is  one  of  fact  to  be  determined  by  judicial  investigation,  and 
not  by  the  will  or  conclusion  of  the  company;4  and  when  a  dispute  arises 


Co.,  38  N.  Y.  Super.  Ct.  185;  Shepard  v.  Mil- 
waukee Gas  Light  Co.,  6  Wis.  539,  70  Am. 
Dec.  479;  Littlewood  v.  Equitable  Gas  Co.,  8 
Gas  J.  541.  But  see  Spratt  v.  South  Metro- 
politan Gas  Co.,  7  Gas  J.  663. 

A  Gas  Company  Can  Require  Only  a  Reason- 
able Deposit  as  security  for  the  payment  for 
gas.  Two  pounds  cannot  be  asked  where  one 
pound  is  enough.  Samuel  v.  Cardiff  Gas  Co., 
18  Gas  J.  192. 

Regulations  Requiring  Security  Must  Apply  to 
All  Applicants  Alike.  —  Owensboro  Gaslight  Co. 
v.  Hildebrand,  (Ky.  1897)42  S.  W.  Rep.  351. 

1.  Advance  Deposit  Sometimes  Required  by 
Statute.  —  Samuel  v.  Cardiff  Gas  Co.,  18  Gas  J. 
192;  Fowler  v.  Chartered  Gas  Co.,  17  Gas  J. 
908;  Andrews  v.  North  River  Electric  Light, 
etc.,  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  23  Misc.  (N. 
Y.)  512. 

2.  Right  to  Refuse  to  Furnish  Gas  to  Applicants 
and  Consumers  Who  Are  in  Arrears.  —  Detroit 
Gas  Co.  v.  Moreton  Truck,  etc.,  Co.,  in  Mich. 
401;  People  v.  Manhattan  Gas  Light  Co.,  45 
Barb.  (N.  Y.)  136;  Pearson  v.  Phcenix  Gas 
Co.,  12  Gas  J.  69. 

By  an  English  Statute,  the  Gasworks  Clauses 
Act,  1847  (to  &  11  Vict.,  c.  15,  §16),  the  un- 
dertakers of  gasworks  are  empowered  to  cut 
off  the  gas  from  the  premises  of  any  person 
for  nonpayment  of  rent  due  for  gas  supplied 
to  hill.  In  re  Smith,  (1893)  1  Q.  B.  323;  Pat- 
erson  v.  Gas  Light,  etc.,  Co.,  (1896)  2  Ch. 
476- 

Right  to  Shut  Off  Gas  for  Refusal  to  Pay  in  Ad- 
vance.—  It  is  a  question  whether  a  gas  com- 
pany that  has  supplied  gas  without  objection 
that  payment  therefor  has  not  been  made  in 
advance  can  suddenly  demand  payment  and 
shutoff  the  gas  for  refusal  so  to  pay.  Such  a  pro- 
ceeding was  temporarily  enjoined  in  Dicks  v. 
Equitable  Gas  Co.,  8  Gas  J.  631. 

Right  to  Remove  Meter  for  Refusal  to  Pay  for 
Furnishing  and  Laying  Pipes.  —  A  gas  company 
which  has  placed  pipes  and  a  meter  in  the 
building  of  a  consumer,  under  a  contract  with 
him  to  do  so,  and  also  to  furnish  him  with 
gas,  has  the  right  to  remove  the  meter  from 
the  building  on  the  refusal  of  such  consumer 
to  pay  under  the  contract  the  cost  ot  furnish- 
ing and  laying  the  pipes;  and  if  the  consumer 
refuses  to  deliver  the  meter,  the  company  may 
recover  it  in  a  suitable  action.  Detroit  Gas 
Co.  v.  Moreton  Truck,  etc.,  Co.,  11 1  Mich.  401. 

3.  In  a  Case  in  the  District  of  Columbia  it  was 


held  that  a  gas  company  cannot  refuse  to  fur- 
nish gas  for  this  reason.  Lloyd  v.  Washing- 
ton Gaslight  Co.,  1  Mackev  (D.  C.)  331. 

In  Maryland  it  has  been  held  that  where  a 
gas  company  enteis  into  two  distinct  contracts 
with  A.  to  supply  different  houses  with  gas, 
each  requiring  its  own  meter,  a  failure  by  A. 
to  pay  for  gas  furnished  in  one  of  the  houses 
or  to  comply  with  any  terms  in  relation  thereto 
will  furnish  no  excuse  or  ground  for  the  com- 
pany to  withhold  the  gas  fic  m  the  other  house. 
Gas-Light  Co.  v.  Colliday,  25  Md.  1. 

In  New  York  it  has  been  held  that  if  an  ap- 
plicant is  already  indebted  to  the  gas  company 
the  company  may  shut  off  the  supply  of  gas 
and  refuse  to  furnish  any  more,  especially  if 
the  applicant  avows  his  insolvency  and  his  in- 
ability to  pay  for  gas  previously  furnished. 
People  v.  Manhattan  Gas  Light  Co.  45  Barb. 
(N.  Y.)  136. 

Arrears  Created  by  Former  Occupants.  —  The 
right  of  a  gas  company  to  shut  off  gas  from 
the  premises  of  a  person  who  is  in  atrears 
for  gas  furnished  does  not  extend  to  arrears 
created  by  former  occupants.  Morey  v.  Met- 
ropolitan Gas  Light  Co.,  38  N.  Y.  Super.  Ct. 
185. 

A  gas  company  which  has  the  exclusive 
privilege  of  vending  gas  in  a  city  has  no  right 
to  require  the  owner  of  a  building  in  such  city, 
as  a  condition  of  supplying  him  with  gas,  to 
pay  an  amount  due  by  a  former  owner  of  the 
building  for  gas  furnished  him.  New  Orleans 
Gas  Light,  etc.,  Co.  v.  Paulding,  12  Rob.  (La. 
378. 

By  an  English  statute,  the  Gasworks  Clauses 
Act,  1871  (34  &  35  Vict.,  c.  41,  §  11,  it  is  made 
compulsory  upon  the  undertakers,  when  re- 
quired by  the  "  owner  or  occupier"  of  any 
premises  within  the  prescribed  limits,  to  sup- 
ply gas  to  such  premises;  and  by  section  39, 
in  case  any  consumer  leaves  the  premises 
where  gas  has  been  supplied  to  him,  vviihout 
paying  the  gas  rent,  the  undertakers  shall  not 
be  entitled  to  require  from  the  next  tenant  of 
such  premises  the  payment  of  the  arrears  left 
unpaid  by  the  former  tenant.  In  re  Smith. 
(1893)  1  Q.  B.  323. 

4.  Morey  v.  Metropolitan  Gas  Light  Co.,  38 
N.  Y.  Super.  Ct.  185;  Sickles  v.  Manhattan 
Gas-Light  Co.,  (Supm.  Ct.  Spec.  T.)  64  How. 
Pr.  (N.  Y.)  33  66  How.  Pr.  (N.  Y.)  304,  314; 
Jones  v.  Rochester  Gas,  etc.,  Co.,  7  N.  Y.  App. 
Div.  474. 
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upon  the  subject  the  company  may  be  restrained  by  injunction  from  cutting 
off  from  the  customer  his  supply  of  gas  until  the  cause  can  be  tried.1 

2.  Liability  for  Not  Furnishing  Gas  or  for  Wrongfully  Cutting  Off  Supply.  —  For 

a  wrongful  refusal  or  neglect  to  furnish  gas  to  an  applicant  therefor,  or  for 
wrongfully  cutting  off  the  supply  of  a  consumer,  a  gas  company  is  liable  in 
damages,*  and  in  some  jurisdictions  to  a  statutory  penalty.3  And  where  a 
gas  company  wrongfully  deprives  of  illuminating  gas  one  who  can  obtain  it 
from  no  other  existing  source,  it  causes  such  irreparable  injury  as  may  be 
restrained  by  injunction.4 

Measure  of  Damages.  —  In  an  action  against  a  gas  company  for  a  wrongful 
refusal  or  neglect  to  furnish  gas,  all  damages  directly  traceable  to  such  neglect, 
and  arising  without  an  intervening  agency,  and  without  fault  of  the  injured 
person  himself,  are  recoverable.5 

3.  Liability  for  Breach  of  Contract.  — For  the  breach  of  a  contract  to  furnish 
gas,  or  to  supply  a  proper  service  pipe,  or  for  the  breach  of  any  other  valid 


1.  Sickles  v.  Manhattan  Gas-Light  Co., 
(Supm.  Ct.  Spec.  T.)  64  How.  Pr.  (N.  Y.)  33, 
66  How.  Pr.  (N.  Y.)  304,  314. 

2.  Liability  for  Refusal  to  Furnish  or  for  Wrong- 
fully Cutting  Off  Gas.  —  Lloyd  v.  Washington 
Gaslight  Co.,  1  Mackey  (D.  C.)  331;  Coy  v.  In- 
dianapolis Gas  Co.,  146  Ind.  655;  Hoehle  v. 
Allegheny  Heating  Co.,  5  Pa.  Super.  Ct.  21 ; 
Shepard  v.  Milwaukee  Gas  Light  Co.,  15  Wis. 
318,  82  Am.  Dec.  679;  Matter  of  Commercial 
Bank.  20  U.  C.  Q.  B.  233;  Halfhide  v.  Worth- 
ing Gas  Co.,  22  Gas  J.  136. 

Where  a  Gas  Company  Rightfully  Cuts  Off  the 
Supply  of  Gas  from  a  consumer,  the  fact  that  it 
acts  maliciously  and  wantonly,  and  with  intent 
to  injure  the  consumer,  will  not  render  it  liable 
therefor.  McCune  v.  Norwich  City  Gas  Co., 
30  Conn.  521,  79  Am.  Dec.  278. 

3.  Statutory  Penalty.  —  Ferguson  v.  Metro- 
politan Gas  Light  Co.,  (C.  PI.  Gen.  T.)  37 
How.  Pr.  (N.  Y.)  189;  Jones  v.  Rochester  Gas, 
etc..  Co.,  7  N.  Y.  App.  Div.  474;  Meiers  v. 
Metropolitan  Gas  Light  Co.,  rr  Daly  (N.  Y.) 
119;  Commercial  Gas  Co.  v.  Scott,  L.  R.  10 
Q.  B.  400. 

Penal  Statutes  Regulating  Quality  or  Pressure. 

—  Some  statutes  require  gas  companies  to  fur- 
nish gas  of  a  certain  quality  or  at  a  certain 
pressure,  under  a  penalty  for  their  failure  to 
do  so.  Commercial  Gas  Co.  v.  Scott,  L.  R. 
10  Q.  B.  400;  Clegg  v.  Earbv  Gas  Co.,  (1896)  1 
Q  B,  592. 

Where  Company  Is  Prevented  from  Furnishing 
Gas  by  Cause  Beyond  Its  Control.  —  Where  a  gas 
company  is  required  by  statute  to  furnish  gas, 
or  to  furnish  it  in  certain  quantities,  under  a 
penalty  for  its  neglect  or  refusal  to  do  so,  and 
from  some  cause  over  which  the  company  has 
no  control,  such  as  an  exceptional  frost  block- 
ing the  pipes  with  ice,  it  is  unable  to  furnish 
gas  as  required,  it  is  not,  if  it  exercises  due 
effort  to  prevent  or  overcome  the  difficulty, 
liable  to  the  statutory  penalty.  In  re  Rich- 
mond Gas  Co.,  (1893)  1  Q.  B.  56. 

4.  Graves  v.  Key  City  Gas  Co.,  83  Iowa  714, 
93  Iowa  470, 

5.  Measure  of  Damages.  —  Coy  v.  Indianapolis 
Gas  Co.,  146  Ind.  655.  See  generally  the  title 
Damages,  vol.  8,  p.  537. 

Inconvenience  of  Being  Deprived  of  Gas.  —  It 
has  been  held  that  in  an  action  against  a  gas 
company  for  wrongfully  refusing  to  furnish 
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the  plaintiff's  store  with  gas,  the  plaintiff  may 
recover  not  only  such  damages  as  will  com- 
pensate him  for  his  actual  pecuniary  loss,  but 
also  such  as  will  compensate  him  for  the  in- 
convenience and  annoyance  experienced  by 
him  in  his  business  as  a  result  of  the  injury 
complained  of.  Damages  arising  from  such 
inconvenience  and  annoyance  are  not  punitive 
or  vindictive  damages.  Shepard  v.  Milwaukee 
Gas  Light  Co.,  15  Wis.  318,  82  Am.  Dec. 
679. 

On  the  other  hand,  it  has  been  held  that  for 
the  mere  inconvenience  of  being  deprived  of 
gas,  where  no  actual  pecuniary  loss  is  shown, 
only  nominal  damages  may  be  recovered. 
Detroit  Gas  Co.  v.  Moreton  Truck,  etc.,  Co., 
in  Mich.  401. 

Loss  of  Profits.  —  In  an  action  against  a  gas 
company  for  its  wrongful  refusal  to  supply 
the  plaintiff  ivith  gas,  the  loss  of  profits  in  the 
plaintiff's  business  resulting  from  such  re- 
fusal, where  their  amount  can  be  shown  with 
reasonable  certainty,  may  be  considered  in  esti- 
mating the  damages.  Shepard  v.  Milwaukee 
Gas  Light  Co.,  15  Wis.  318,  82  Am.  Dec. 
679. 

But  loss  of  profits  cannot  be  recovered  as 
damages  unless  it  is  the  immediate  result  of 
the  wrong  complained  of.  Otherwise  it  is  re- 
garded as  too  remote,  uncertain,  and  un- 
reliable to  form  the  basis  of  damages  for  which 
a  recovery  can  be  had.  Moreyz/.  Metropolitan 
Gas  Light  Co.,  38  N.  Y.  Super.  Ct.  185. 

Loss  of  profits  should  be  estimated  accord- 
ing to  the  average  percentage  of  mercantile 
profits.  Shepard  v.  Milwaukee  Gas  Light  Co., 
15  Wis.  318,  82  Am.  Dec.  679. 

Where  a  loss  of  profits  might  have  been 
avoided  by  reasonable  diligence  it  cannot  be 
recovered.  Shepard  v.  Milwaukee  Gas  Light 
Co.,  15  Wis.  318,  82  Am.  Dec.  679.  See  also 
Morey  v.  Metropolitan  Gas  Light  Co..  38  N. 
Y.  Super.  Ct.  1S5. 

Deterioration  in  Value  of  Premises  —  Cost  of 
Removing  Fixtures.  —  In  an  action  against  a 
gas  company  for  a  wrongful  refusal  to  supply 
the  plaintiff's  premises  with  gas,  the  jury  may 
consider  the  deterioration,  if  it  finds  any,  in  the 
value  of  such  premises  for  sale  or  for  rental, 
and  the  cost  of  removing  the  gas  fixtures  and 
restoring  the  premises.  Gas  Light  Co.  v.  Colli- 
day,  25  Md.  1. 
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contract  entered  into  by  it,  under  statutory  authority,  a  gas  company  is  liable 
in  damages.1 

4.  Liability  for  Laying  Pipes  in  Country  Highway.  —  Where  a  gas  company, 
not  in  the  exercise  of  the  right  of  eminent  domain,  enters  upon  and  lays  its 
pipes  in  a  country  or  suburban  highway,  it  is  liable  in  damages  for  the  injury 
that  results  therefrom  to  the  owners  of  the  land  through  which  the  highway 
runs,2  and  in  such  a  case  such  owners  may  expel  the  servants  of  the  company 
engaged  in  laying  pipes  in  front  of  their  land,  and  may  tear  up  and  remove  the 
pipes  which  have  been  laid  there.3 

5.  Liability  for  Creating  Nuisance  —  a.  Public  Nuisance. — When  a  ga 
company,  without  legislative  authority,  does  an  act  which  amounts  to  a  public 
nuisance,  it  is  liable  to  be  indicted  therefor,4  and  the  performance  of  such  an 

1.  Damages  for  Breach  of  Contract.  —  Pennsyl- 
vania Natural  Gas  Co.  v.  Cook,  123  Pa.  St.  3  ;o; 
Pittsburgh  Carbon  Co.  v.  Philadelphia  Co., 
130  Pa.  St.  438;  Hampton  v.  Oxford  Gas 
Co.,  3  Gas  J.  64:  Burrows  v.  March  Gas, 
etc.,  Co.,  L.  R.  7  Exch.  96,  affirming  L.  R.  5 
Exch.  67. 

Liability  for  Furnishing  Defective  Pipe.  —  In 

Burrows  v.  March  Gas,  etc.,  Co.,  L.  R.  7 
Exch.  96,  affirming  L.  R.  5  Exch.  67,  the  de- 
fendants, a  gas  company,  contracted  to  supply 
the  plaiatiff  with  a  proper  service  pipe  to  con- 
vey gas  from  the  main  outside  to  a  meter  in- 
side his  premises.  The  pipe  supplied  by  the 
defendants  under  this  contract  was  defective, 
and  as  a  consequence  gas  escaped  from  it  and 
an  explosion  occurred,  doing  damage  to  the' 
plaintiff's  property.  It  was  held  that  the  de- 
fendants were  liable  for  such  damage, 
although  the  negligence  of  a  third  party  con- 
tributed to  cause  the  explosion. 

Condition  of  Bond  Given  for  Permission  to  Enter 
Land  — What  Damages  Recoverable.  —  Under  the 
provisions  of  a  bond  given  by  a  gas  company 
for  permission  to  enter  on  land  and  lav  a  gas 
line,  the  condition  being  that  the  obligors 
should  pay  "  all  damages  of  whatsoever  nature 
or  kind  that  may  be  suffered  or  sustained  "  by 
the  obligee  from  the  construction  and  repairs 
of  the  line,  the  obligee  is  entitled  to  recover 
damages  not  only  for  injuries  directly  occa- 
sioned, but  for  consequential  injuries  in  a  loss 
of  local  trade  resulting  in  the  enforced  re- 
moval of  his  business.  Pennsylvania  Natural 
Gas  Co.  v.  Cook,  123  Pa.  St.  170. 

Breach  of  Condition  Against  Entering  into  Com- 
bination with  Another  Company.  —  Where  a  city 
ordinance  granted  permission  to  a  gas  com- 
pany to  lay  its  pipes  in  the  streets  of  the  city, 
one  of  the  conditions  of  such  grant  being  that 
the  company  should  not  enter  into  any  com- 
bination with  any  other  gas  company  concern- 
ing rates  to  be  charged  for  gas,  it  was  held 
that  a  violation  of  such  condition  by  the  gas 
company  would  not  entail  a  forfeiture  of  the 
consent  given  by  the  city  to  the  laying  of  its 
pipes  nor  of  its  property  acquired  thereunder, 
although  the  ordinance  provided  for  such  for- 
feiture in  case  of  a  breach  The  court  said: 
"  This  would  be  a  measure  of  damages  for  the 
violation  of  an  agreement  recognized  neither 
in  courts  of  law  nor  of  chancery."  Delroit  v. 
Mutual  Gas  Co.,  43  Mich.  594. 

2.  Liability  for  Laying  Pipes  in  Country  High- 
way.—  Kincaid  v.  Indianapolis  Natural  Gas 
Co.,  124  Ind.  577,  19  Am.  St.  Rep.  113;  Calk- 
Ins  v.  Bloomfield,  etc.,  Natural  Gas-light  Co.,  1 


Thomp.  &  C.  (N.  Y.)  541;  Bloomfield,  etc.. 
Natural  Gas-light  Co  v.  Calkins,  62  N.  Y.  386; 
Sterling's  Appeal,  111  Pa.  St.  35,  12  Am.  & 
Eng.  Corp.  Cas.  330,  56  Am.  Rep.  246.  See 
supra,  this  title,  Rights — Rights  of  Abutting 
Owners. 

Landowner's  Silent  Acquiescence  Will  Not  Estop 
Him  from  Claiming  Damages.  —  Where  a  gas 
company,  knowing  that  its  act  is  a  trespass, 
digs  a  trench  upon  a  highway  running  through 
the  plaintiff's  land,  mere  silent  acquiescence 
of  the  plaintiff  will  not  estop  him  from  claim- 
ing damages  for  the  trespass,  or  from  seeking 
to  restrain  the  completion  of  the  wotk  of  lay- 
ing pipes  through  his  land.  Calkins  v.  Bloom- 
field, etc..  Natural  Gas  light  Co.,  1  Thomp.  & 
C.  (N.  Y.)  541. 

License  Will  Not  Release  Damages  Previously 
Sustained.  —  Where  a  gas  company,  without 
the  knowledge  or  consent  of  the  plaintiff,  dug 
a  trench  upon  a  highway  running  through  his 
land,  it  was  held  that  even  if  the  plaintiff,  by 
his  subsequent  permission  to  leave  the  trench 
open,  gave  a  license  to  the  company,  such 
license  could  not  operate  retrospectively  and 
release  the  damages  sustained  by  the  unlawful 
entry  of  the  company  and  the  digging  of  the 
trench.  Calkins  v.  Bloomfield,  etc..  Natural 
Gas-light  Co.,  1  Thomp.  &  C.  (N.  Y.)  541 

3.  Consumers'  Gas  Trust  Co.  v.  Huntsinger, 
14  lnd.  App.  156. 

As  to  the  right  of  such  owners  to  an  injunc- 
tion restraining  the  company  from  laying  its 
pipes  in  the  highway,  see  supra,  this  title, 
Rights  —  Rights  of  Abutting  Owners. 

4.  Indictment  for  Public  Nuisance.  —  Rex  v. 
Medley,  6  C.  &  P.  292,  25  E.  C.  L.  403;  People 
v.  New-York  Gas  Light  Co.,  64  Barb.  (N.  Y.) 
55,  6  Lans.  (N.  Y.)  467. 

Breaking  TJp  Pavements.  —  Thus,  if  a  gas  com- 
pany, without  legislative  authority,  breaks  up 
the  pavements  of  a  city  for  the  purpose  of 
laying  down  gas  pipes,  it  is  liable  to  be  in- 
dicted therefor.  Reg.  v  Longton  Gas  Co.,  2 
El.  &  El.  651,  105  E.  C.  L.  651,  29  L.  J.  M.  C. 
118;  Atty.-Gen.  v.  Cambridge  Consumers' 
Gas  Co.,  L.  R.  4  Ch.  71.  Compare  Reg.  v. 
Colne  Valley  Gas  Co.,  2q  Gas  J.  498,  781,  30 
Gas  J.  218.  And  the  fact  that  it  is  acting  at 
the  request  of  private  persons  to  supply  their 
houses  with  gas  will  not  justify  it  in  thus 
breaking  up  the  pavements.  Reg.  v.  Longton 
Gas  Co.,  2  El.  &  El.  651,  105  E.  C.  L.  651. 

Company  Not  Liable  to  Indictment  for  Acts 
Done  under  Legislative  Authority.  —  For  acts 
done  with  skill,  science,  and  care  in  the  con- 
duct of  its  business  under  legislative  authority, 
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act,  if  it  would  create  an  irreparable  injury  or  one  for  which  the  law  affords 
no  adequate  remedy,  may  be  restrained  by  injunction.1 

b.  Private  Nuisance  —  (i)  Injuries  Caused  by  Company's  Works — (a)  in 
General.  —  Whenever  the  works  of  a  gas  company  cause  any  special  and  sub- 
stantial injury  2  to  the  health  or  property  of  a  person  in  the  neighborhood  they 
are  a  private  nuisance,  and  the  person  receiving  injury  may  recover  damages 
therefor  from  the  company  ; 3  and  this  without  regard  to  whether  the  com- 
pany has  or  has  not  been  guilty  of  negligence,4  and  although  it  is  conducting 
its  works  in  a  manner  authorized  by  its  charter  5  or  by  the  municipal  authorities 
of  the  city  in  which  it  is  operating.6 

Measure  of  Damages  for  Injuries  to  Property.  —  In  an  action  by  an  individual  against 
a  gas  company  for  damages  to  his  property  resulting  from  the  erection  or  oper- 
ation of  the  company's  works,  the  plaintiff  may  recover  for  the  diminution  in 
the  value  of  his  property  caused  by  the  injury  complained  of.' 

(b)  Polluting  Air  to  Injury  of  Neighboring  Proprietor.  —  If  the  works  of  a  gas  com- 
pany so  pollute  the  air  as  substantially  to  render  the  property  of  a  neighboring 
proprietor  unfit  for  comfortable  enjoyment,  they  constitute  a  nuisance  for 


a  gas  company  is  not  liable  to  indictment. 
People  v.  New  York  Gas  Light  Co.,  64  Barb. 
(N.  Y.)  55,  6  Lans.  (N.  Y.)  467. 

Construction  of  Penal  Statutes. —  Nuisances 
created  by  gas  companies  are  sometimes  penal- 
ized by  statute.  In  construing  such  statutes 
any  fair  and  reasonable  doubt  should  be  de- 
termined in  favor  of  the  company.  Parry  v. 
Croydon  Commercial  Gas,  etc.,  Co.,  15  C.  B. 
N.  S.  568,  109  E.  C.  L.  568. 

1.  When  Public  Nuisance  May  Be  Restrained  by 
Injunction.  —  Atty.-Gen.  v.  Gaslight,  etc.,  Co., 
7  Ch.  D.  217;  Atty.-Gen.  v.  Sheffield  Gas  Con- 
sumers' Co.,  3  De  G.  M.  &  G.  304;  Atty.-Gen. 
v.  Cambridge  Consumers'  Gas  Co.,  L.  R.  4 
Ch.  71. 

Unauthorized  Disturbance  of  Pavements  of 
Municipality.  —  I n  England  it  has  been  held 
that  the  disturbance  of  the  pavement  of  a  town 
by  an  unincorporated  gas  company,  without 
lavyful  authority,  for  the  purpose  of  laying 
down  gas  pipes,  is  not  a  nuisance  so  serious 
and  important  that  a  court  of  equity  will  inter- 
fere by  injunction  to  prevent  it.  Atty.-Gen.  v. 
Cambridge  Consumers'  Gas  Co.,  L.  R.  4  Ch. 
71,  reversing  L.  R.  6  Eq.  282;  Atty.-Gen.  v. 
Sheffield  Gas  Consumers'  Co.,  3  De  G.  M.  &  G. 
304.  See  also  Cooke  v.  Forbes,  L.  R.  5  Eq. 
166;  Lord  Cran worth  in  Broadbent-\  Imperial 
Gas  Co.,  7  De  G.  M.  &  G.  436. 

But  in  New  York,  a  gas  company  authorized 
by  the  act  under  which  it  was  incorporated  to 
lay  its  pipes  in  the  streets  of  a  cily  with  the 
consent  of  the  municipal  authorities  was  re- 
strained by  injunction  from  taking  up  the 
pavements  of  such  streets  for  the  purpose  of 
laying  its  pipes,  without  the  consent  of  the 
municipal  authorities.  Brooklyn  v.  Fulton 
Municipal  Gas  Co.,  (Brooklyn  Citv  Ct.)  7  Abb. 
N.  Cas.  (N  Y.)  r9. 

Where  Nuisance  May  Be  Abated  by  Public 
Officers.  —  A  gas  company  will  not  be  restrained 
from  digging  up  a  street  for  the  purpose  of 
laying  its  pipes,  where  it  appears  that  the  in- 
jury complained  of  may  be  abated  by  duly 
authorized  public  officers,  and  it  is  not  shown 
that  such  officers  have  upon  due  application 
refused  relief.  Kenney  v.  Consumers'  Gas 
Co.,  142  Mass.  417. 

Power  of  Municipality  to  Prohibit  Continuance 


of  Nuisance.  —  When  pipes  laid  by  a  gas  com- 
pany in  the  public  streets  of  a  municipality 
become  defective,  and  as  a  consequence  the 
gas  furnished  by  such  company  becomes  a 
dangerous  and  offensive  nuisance,  the  munici- 
pality has  power  to  prohibit  its  continuance. 
Butler's  Appeal,  (Pa.  1885)  .1  Cent.  Rep.  594. 
Compare  Butler  v.  Butler  Gas  Co.,  (Pa.  1886)  5 
Cent.  Rep.  669. 

2.  The  Question  Whether  a  Substantial  Injury 
Has  Been  Caused  is  one  for  the  jury  to  deter- 
mine upon  all  the  evidence.  Columbus  Gas 
Light,  etc.,  Co.  v.  Freeland,  12  Ohio  St. 
392. 

3.  Liability  for  Injuries  Caused  by  Works.  — 

Carhart  v.  Auburn  Gas  Light  Co.,  22  Barb. 
(N.  Y.)  297;  Hutchins  v.  Smith,  63  Barb.  (N. 
Y.)  252;  Armbruster  v.  Auburn  Gas  Light  Co., 
18  N.  Y.  App.  Div.  447.  See  also  People  v. 
New- York  Gas  Light  Co.,  64  Barb.  (N.  Y.)  55, 
6  Lans.  (N.  Y.)  467. 

No  Defense  that  Nuisance  No  Longer  Exists  at 
Time  of  Action.  —  In  an  action  against  a  gas 
company  for  damages  resulting  from  a 
nuisance  created  by  it,  it  is  no  defense  that  at 
the  time  of  action  the  nuisance  no  longer  ex- 
ists.   Watson  v.  Gas  Co.,  5  U.  C.  O.  B.  262. 

4.  Bight  of  Action  Not  Dependent  upon  Negli- 
gence.—  Bohan  v.  Port  Jervis  Gas  Light  Co., 
122  N  Y.  18,  affirming  45  Hun  (N.  Y.)  257; 
Carhart  v.  Auburn  Gas  Light  Co.,  22  Barb. 
(N.  Y.)  297;  Shuter  v.  Philadelphia,  3  Phila. 
(Pa.)  228,  is  Leg.  Int.  (Pa.)  333. 

5.  That  Works  Are  Conducted  as  Authorized 
Will  Not  Exempt  from  Liability.  —  Bohan  v. 
Port  Jervis  Gas-Light  Co.,  122  N.  Y.  18,  affirm- 
ing 45  Hun  (N*.  Y.)  257;  Pottstown  Gas  Co.  v. 
Murphy,  39  Pa.  St.  257. 

6.  Terre  Haute  Gas  Co.  v.  Teel.  20  Ind.  131. 
See  Watson  v.  Gas  Co.,  5  U.  C.  Q.  B.  262. 

7.  Measure  of  Damages.  —  Decatur  Gas  Light, 
etc.,  Co.  v.  Howell,  92  111.  19. 

Recovery  a  Bar  to  Another  Action  for  Same 
Cause.  —  A  recovery  against  a  gas  company 
for  the  deterioration  in  the  value  of  the  plain- 
tiff's propertv  caused  by  the  erection  and 
maintenance  of  the  company's  works  is  a  bar 
to  any  further  action  for  the  same  cause. 
Decatur  Gas  Light,  etc.,  Co.  v.  Howell,  92 
111.  19. 
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the  maintenance  of  which  damages  may  be  recovered  by  such  neighboring 
proprietor.1 

(c)  Polluting  Well  or  Stream.  —  Damages  may  be  recovered  from  a  gas  company 
for  the  pollution  of  the  well  of  a  neighboring  proprietor,  caused  by  smoke  or 
cinders  from  the  company's  works,  or  by  gas  or  other  deleterious  substances 
passing  from  such  works  along  or  through  the  earth  into  the  well.3  So  dam- 
ages may  be  recovered  from  a  gas  company  where  deleterious  substances  which 
it  permits  to  flow  from  its  works  pollute  the  waters  of  a  stream  to  the  injury 
of  a  proprietor  thereon.3 

(2)  Special  Injuries  from  Obstructions  in  Public  Highways.  —  If  a  gas  com- 
pany, after  laying  its  pipes  in  the  streets  of  a  city,  fails  to  restore  the  streets 
to  a  safe  condition,4  or  if  it  lays  its  pipes  in  a  navigable  river  in  such  a  way  as 
to  obstruct  the  navigation  thereof,  and  as  a  result  special  injury  is  suffered  by 
an  individual,  the  company  will  be  liable  in  damages  therefor  ;  but  the  com- 
pany will  not  be  liable  for  such  damages  as  the  individual  suffers  in  common 
with  the  public  generally.5 

(3)  Injunction  to  Restrain  Private  Nuisance.  —  The  creation  or  continuance 
by  a  gas  company  of  a  private  nuisance  may  be  restrained  by  injunction. 
Thus  a  gas  company  may  be  restrained  by  injunction  from  erecting  or  main- 
taining gas  works,  or  from  manufacturing  gas  in  a  particular  way  or  by  a  par- 
ticular process,  if  special  and  substantial  damage  would  result  therefrom  to 
the  health,  comfort,  or  property  of  a  person  dwelling  in  the  neighborhood.6  So 


1.  Polluting  Air.  —  Grange  v.  Palely  Bridge 
Gas,  etc.,  Co.,  14  Gas  J.  309;  Ottawa  Gas- 
ligtit,  etc.,  Co.  v.  Thompson,  39  111.  598;  Man- 
hattan Gas  Light  Co.  v.  Barker,  7  Robt.  (N. 
Y.)  523;  Bohan  v.  Port  Jervis  Gas-Light  Co., 
122  N.  Y.  18,  affirming  45  Hun  (N.  Y.)  257; 
Columbus  Gas  Light,  etc.,  Co.  v.  Freeland,  12 
Ohio  St.  392;  Pottstown  Gas  Co.  v.  Murphy, 
39  Pa.  St.  257.  See  generally  the  title  Light 
and  Air. 

2.  Pollution  of  Well.  —  Grange  v.  Pately 
Bridge  Gas,  etc.,  Co.,  14  Gas  J.  309;  Millington 
v.  Richards,  23  Gas  J.  215;  Brown  v.  Illius,  27 
Conn.  84,  71  Am.  Dec.  49;  Ottawa  Gas  Light, 
etc.,  Co.  v.  Graham,  28  111.  73,  81  Am.  Dec. 
263;  Pottstown  Gas  Co.  v.  Murphy,  39  Pa.  St. 
257;  Shuler  v.  Philadelphia,  3  Phila.  (Pa.) 228, 
15  Leg.  Int.  (Pa.)  333.  See  also  Millington  v. 
Richards,  23  Gas  J.  215,  30  L.  T.  N.  S.  65. 

But  where  such  noxious  substances  flow  into 
the  well  through  subterranean  streams  the 
company  is  not  liable.  Brown  v.  Illius,  27 
Conn.  84  71  Am.  Dec.  49,  25  Conn.  583.  But 
see  Kinnaird  v.  Standard  Oil  Co.,  89  Ky.  468, 
25  Am.  St.  Rep.  545;  Carhart  v.  Auburn  Gas 
Light  Co.,  22  Barb.  (M.  Y.)  297. 

For  the  Construction  of  English  Statutes  Impos- 
ing Penalties  on  gas  companies  for  suffering 
deleterious  substances  to  flow  into  a  well,  see 
Hipkins  v.  Birmingham,  etc.,  Gas  Light  Co.,  6 
H.  &  N  250;  Millington  v.  Griffiths,  30  L.  T. 
N.  S.  65. 

Person  Having  Verbal  License  to  Take  Water 
Cannot  Recover  for  Injury  to  Well.  —  Ottawa  Gas 
Light,  etc.,  Co.  v.  Thompson,  39  111.  598. 

The  Fact  that  Other  Causes  Have  Contributed  to 
render  the  water  of  a  well  impure  and  unfit 
for  use  is  no  bar  to  an  action  to  recover  dam- 
ages for  an  injury  to  the  water  caused  by  the 
escape  of  gas  into  it,  but  it  may  be  shown  to 
affect  the  amount  of  damages.  Sherman  v. 
Fall  River  Iron  Works  Co.,  5  Allen  (Mass.)  213. 

3.  Pollution  of  Stream.  —  Carhart  v.  Auburn 
Gas  Light  Co.,  22  Barb.  (N.  Y.)  297. 


4.  Contract  with  Others  to  Restore  Street  Will 
Not  Exempt  Company  from  Liability.  —  McCamus 
v.  Citizens'  Gas  Light  Co.,  40  Barb.  (N.  Y.) 
380. 

5.  Obstructions  in  Public  Highways  Resulting 
in  Special  Injury.  —  Goodson  v.  Sunbury  Gas 
Consumers'  Co.,  75  L.  T.  N.  S.  251,  60  J.  P. 
585;  Dillon  v.  Washington  Gas-Light  Co.,  I 
McArthur(D.  C.)626;  Benson  v.  Maiden,  etc.. 
Gas  Light  Co.,  6  Allen  (Mass.)  149;  McCamus 
v.  Citizens'  Gas  Light  Co.,  40  Barb.  (N.  Y.) 
380. 

6.  Injunction  —  Private  Nuisance. —  Hendrie 

v.  Lea  Bridge  Dist.  Gas  Light,  etc.,  Co.,  21 
Gas  J.  949,  989;  Imperial  Gas-Light,  etc.,  Co. 
v.  Broadbent,  7  H.  L.  Cas.  600,  affirming  7 
De.  G.  M.  &  G.  436;  Wragg  v.  Commeicial  Gas 
Co.,  33  Gas  J.  119,  313,  16  Am.  &  Eng.  Corp. 
Cas.  608,  note;  Cleveland  v.  Citizens'  Gas 
Light  Co.,  20  N.  J.  Eq.  201. 

Right  to  Injunction  in  Neighborhood  Where 
Noxious  Trades  Are  Carried  On.  —  The  fact  that  a 
neighborhood  in  which  a  gas  company  is  about 
to  erect  its  works  already  contains  establish- 
ments devoted  to  noxious  or  disagreeable 
trades  is  not  enough  to  defeat  the  right  to  an 
injunction  to  restrain  the  gas  company  from 
erecting  its  works,  unless  such  neighborhood 
has  been  by  their  continuance  lor  years  so 
wholly  given  up  to  such  establishments  that 
the  addition  of  the  gas  works  will  not  add 
sensibly  to  the  discomfort.  Cleveland  v.  Citi- 
zens' Gas  Light  Co.,  20  N.  J.  Eq.  201. 

The  Danger  of  Explosion  is  not  adequate 
cause  for  enjoining  the  erection  of  a  gas  manu- 
factory, where  it  is  not  made  to  appear  that 
the  danger  is  very  great,  or  that  the  com- 
plainant's buildings  are  sufficiently  near  to  be 
seriously  endangered  by  it,  should  it  take 
place.  Cleveland  v.  Citizens'  Gas  Light  Co., 
20  N.  J.  Eq.  201. 

Gasometer  Obstructing  View  of  Place  of  Busi- 
ness. —  A  gas  company  will  not  be  restrained 
from  erecting  a  gasometer  because  it  would 
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a  gas  company  may  be  restrained  by  injunction  from  "shooting"  a  natural- 
gas  well  and  accumulating  nitro-glycerine  for  that  purpose,  if  it  would  endan- 
ger the  dwelling  house  of  the  plaintiff  and  the  lives  of  himself  and  family.1 
So,  too,  an  injunction  will  be  granted  to  restrain  a  gas  company  from  making 
an  excavation  which  would  cause  the  plaintiff's  land  to  subside.8 

6.  Liability  for  Negligence  in  Conduct  of  Business  —  a.  In  General.  —  A 
gas  company  is  required  to  exercise  ordinary  care  and  prudence  in  the  conduct 
of  its  business  and  in  the  distribution  of  its  gas,3  and  if  it  fails  to  do  so,  and 
as  a  result  of  its  negligence  injury  happens  to  the  person  or  property  of 
another,  it  will,  in  the  absence  of  contributory  negligence  on  the  part  of  the 
person  injured,  be  liable  in  damages  therefor.4 

What  Degree  of  Care  Required.  —  No  fixed  standard  can  be  stated  by  which  ordi- 
nary care  and  prudence  are  to  be  ascertained.  It  is  always  to  be  measured  by 
the  dangers  to  be  apprehended,  and  is,  therefore,  controlled  by  the  particular 
circumstances  of  each  case.  But  it  may  be  stated  generally  that  a  gas  com- 
pany is  required  to  exercise  watchfulness  and  vigilance  commensurate  with 
the  dangerous  character  of  the  substance  it  distributes.5  This  involves  not 
only  the  careful  laying  of  sound  pipes,6  but  also  requires  an  efficient  system 
of  inspection,  oversight,  and  superintendence,7  and  the  prompt  repair  of  pipes 
when  they  become  unsound.8    But  a  gas  company  is  not  bound  to  provide 


obstruct  the  view  of  the  plaintiff's  place  of 
business  and  prevent  his  sign  from  being  seen 
from  the  highway.  Butt  v.  Imperial  Gas  Co., 
L.  R.  2  Ch.  158. 

1.  Tyner  v.  People's  Gas  Co.,  131  Ind.  408; 
People's  Gas  Co.  v.  Tyner,  131  Ind.  277,  31 
Am.  St.  Rep.  433. 

A  Natural-gas  Well  Is  Not  a  Nuisance  Per  Se, 
and  the  drilling  of  one  will  not  be  enjoined  if 
the  gas  coming  from  it  can  be  so  controlled 
and  managed  as  to  cause  no  appreciable  in- 
jury to  any  person.  Windfall  Mfg.  Co.  v.  Pat- 
terson, 148  Ind.  414. 

2.  Excavations.  —  Lowden  v.  Drighlington, 
etc.,  Gas  Light  Co.,  29  Gas  J.  927.  Compare 
Hirst  v.  Longwood  Gas  Co.,  30  Gas  J.  596. 

When  Laying  Pipes  Will  Not  Be  Restrained. 
—  A  gas  company  will  not  be  restrained  by  in- 
junction, at  the  suit  of  a  private  proprietor, 
from  laying  its  pipes  in  the  public  streets  of  a 
city,  where  the  injury  resulting  to  such  pro- 
prietor from  the  laying  of  the  pipes  will  not 
be  a  permanent  one  which  cannot  be  ade- 
quately compensated  in  damages.  Kenney  v. 
Consumers'  Gas  Co.,  142  Mass.  417. 

3.  A  gas  company,  in  managing  its  gas,  is 
bound  not  only  to  due  care  on  the  part  of 
itself  and  its  servants,  but  also  to  due  care  in 
preventing  injury  from  the  careless  or  wrong- 
ful meddling  or  interference  with  its  works  on 
the  part  of  others.  Butcher  v.  Providence 
Gas  Co.,  12  R.  I.  149,  34  Am.  Rep.  626. 

4.  Liability  for  Negligence.  —  Mose  v.  Hast- 
ings, etc..  Gas  Co.,  4  F.  &  F.  324;  Griffiths  v. 
London  Gas  Co.,  16  Gas  J.  139;  Chadwick  v. 
Wigan  Corp.,  28  Gas  J.  562;  Ellis  v.  London 
Gas  Light  Co.,  32  Gas  J.  849;  Hann  v.  Wey- 
mouth Gas  Consumers'  Co.,  18  Gas  J.  186; 
Weld  v.  Gas-Light  Co.,  I  Stark.  189,  2  E.  C. 
L.  78;  Sauvage  v.  English  Gas  Co.,  4  Gas  J. 
136;  Pine  Bluff  Water,  etc.,  Co.  v.  Schneider, 
62  Ark.  109;  Rockford  Gas  Light,  etc.,  Co.  v. 
Ernst,  68  111.  App.  300;  Mississinewa  Min.  Co. 
v.  Patton,  129  Ind.  472.  28  Am.  St.  Rep.  203; 
Holly  v.  Boston  Gas  Light  Co.,  8  Gray  (Mass.) 
123,  69  Am.  Dec.  233;  Siebrecht  v.  East  River 


Gas  Co.,  21  N.  Y.  App.  Div.  no;  Gas  Fuel 
Co.  v.  Andrews,  50  Ohio  St.  695.  See  gen- 
erally the  titles  Contributory  Negligence, 
vol.  7,  p.  36S;  Negligence. 

5.  Degree  of  Care  Required.  —  Rockford  Gas 
Light,  etc.,  Co.  v.  Ernst,  68  111.  App.  300; 
Smith  v.  Boston  Gas  LightCo.,  129  Mass.  318; 
Emerson  v.  Lowell  Gas  Light  Co.,  3  Allen 
(Mass.)  410;  Siebrecht  z.  East  River  Gas  Co., 
21  N.  Y.  App.  Div.  no. 

A  company  which  produces  and  furnishes 
gas  is  bound  to  use  such  skill  and  diligence  in 
its  operations  as  are  proportionate  to  the  deli- 
cacy, difficulty,  and  nature  of  that  particular 
business.  Chisholm  v.  Atlanta  Gas  Light  Co., 
57  Ga.  28. 

It  Is  Negligence  to  Cover  a  Gasometer,  instead 

of  leaving  it  open,  and  not  to  make  a  proper 
examination  of  it  before  using  it.  Sauvage  v. 
English  Gas  Co.,  4  Gas  J.  136. 

Ignorance  of  Noxious  Influence  of  Gas  Will  Not 
Affect  Degree  of  Care  Required.  —  Emetson  *. 
Lowell  Gas  Light  Co.,  3  Allen  (Mass.)  410. 

6.  Laying  of  Pipes.  —  Rockford  Gas  Light, 
etc.,  Co.  v.  Ernst,  68  111.  App.  300;  Alexandria 
Min.,  etc.,  Co.  v.  Irish,  ]6  Ind.  App.  534; 
Consolidated  Gas  Co.  v.  Crocker,  82  Md.  113; 
Smith  v.  Boston  Gas  Light  Co.,  129  Mass.  318; 
Siebrecht  v.  East  River  Gas  Co.,  21  N.  Y. 
App.  Div.  no;  Prichard  v.  Consolidated  Gas 
Co.,  2  Pa.  Super.  Ct.  179;  Koelsch  v.  Philadel- 
phia Co.,  152  Pa.  St.  355,  34  Am.  St.  Rep.  653. 

7.  Inspection  and  Superintendence.  —  Mose  v. 
Hastings,  etc.,  Gas  Co.,  4  F.  &  F.  324;  Pine 
Bluff  Water,  etc.,  Co.  v.  Schneider,  62  Ark. 
109;  Consolidated  Gas  Co.  t.  Crocker,  82  Md. 
113;  Holly  v.  Boston  Gas  Light  Co.,  8  Gray 
(Mass.)  123,  69  Am.  Dec.  233;  Siebrecht  v. 
East  River  Gas  Co.,  21  N.  Y.  App.  Div.  no; 
Prichard  v.  Consolidated  Gas  Co.,  2  Pa.  Super. 
Ct.  179;  Koelsch  v.  Philadelphia  Co.,  152  Pa. 
St.  355,  34  Am.  St.  Rep.  653. 

8.  Repairs.  —  Mose  v.  Hastings,  etc.,  Gas 
Co.,  4  F.  &  F.  324;  Pine  Bluff  Water,  etc.,  Co. 
7'.  Schneider.  62  Ark.  109;  Smith  v.  Boston 
Gas  Light  Co.,  129  Mass.  318. 
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against  an  overwhelming  calamity  which,  in  the  exercise  of  ordinary  prudence, 
could  not  have  been  foreseen,  as  when  the  elements  with  unprecedented  power 
overcome  all  ordinary  restraints.1 

When  Notice  Necessary  to  Make  Company  Liable.  —  A  gas  company  is  liable  without 
notice  for  all  damages  caused  by  gas  escaping  from  its  mains  or  pipes,  where 
leaks  occur  through  the  fault  of  the  company,  but  if  they  occur  through  the 
fault  of  another,  or  are  the  result  of  accident,  liability  does  not  attach  until 
the  company  has  had  notice  and  a  reasonable  time  to  repair.2  But  if  an  effi- 
cient supervision  and  inspection  of  its  mains  and  pipes  would  have  resulted  in 
the  discovery  of  the  leaks,  notice  will  be  presumed,  and  the  company  will  be 
held  liable  though  it  has  received  no  actual  notice  of  such  leaks. :< 

Negligence  Must  Have  Been  Proximate  Cause  of  Injury.  —  To  render  a  gas  company 
liable  for  an  injury  alleged  to  have  resulted  from  its  negligence,  such  negligence 
must  have  been  the  proximate  cause  of  the  injury  ;  and  it  was  the  proximate 
cause  thereof  if  it  can  properly  be  said  to  have  produced  the  result  complained 


System  and  Manner  of  Doing  Business  Will  De- 
termine Question  of  Vigilance. —  In  an  action 
against  a  gas  company  for  injuries  occasioned 
by  its  alleged  negligence  in  the  conduct  of  its 
business,  the  question  whether  the  company 
is  at  fault  is  one  to  be  determined  upon  a 
yiew  of  its  system  and  manner  of  doing  busi- 
ness, so  far  as  that  is  relevant  to  the  alleged 
negligence.  Holly  v.  Boston  Gas  Light  Co., 
8  Gray  (Mass.)  123,  69  Am.  Dec.  233;  Powers 
v.  Biston  Gas  Light  Co.,  158  Mass.  257. 

1.  Company  Not  Bound  to  Provide  Against  an 
Unforeseen  and  Overwhelming  Calamity.  —  H  uich- 
inson  v.  Boston  Gas  Light  Co.,  122  Mass.  2ig. 

2.  When  Notice  Essential  to  Make  Company 
Liable.  —  Griffiths  v.  London  Gas  Co.,  16  Gas 
J.  139;  Hampton  v.  Cradley  Heath  Gas  Co.,  14 
Gas  J.  606;  Pine  Bluff  Water,  etc.,  Co.  v. 
Schneider,  62  Ark.  109;  Rockford  Gas  Light, 
etc.,  Co.  v.  Ernst,  68  111.  A  pp.  300;  Hunt  v. 
Lowell  Gas  Light  Co.,  I  Allen  (Mass.)  343,  3 
Allen  (Mass.)  418;  Holly?'.  Boston  Gas  Light 
Co.,  8  Gray  (Mass.)  123,  69  Am.  Dec.  233;  Em- 
erson v.  Lowell  Gas  Light  Co.,  3  Allen  (Mass.) 
410.  See  also  Hutchinson'  v.  Boston  Gas 
Light  Co.,  122  Mass.  219;  Oil  City  Gas  Co.  v. 
Robinson,  99  Pa.  St.  I. 

The  Failure  of  a  Gas  Company  to  Make  a 
Proper  Inspection  within  a  reasonable  time  after 
a  notice  of  a  leak  is  given  is  negligence. 
Mose  v.  Hastings,  etc.,  Gas  Co.,  4F.  &  F.  324. 

Notice  of  a  Leak  Given  to  an  Employee  of  a  gas 
company  is  notice  to  the  company.  Consoli- 
dated Gas  Co.  v.  Crocker,  82  Md.  113.  See  also 
Fare  v.  Bath  Gas  Light,  etc.,  Co.,  25  Gas  J. 
566. 

Evidence  Admissible  to  Prove  Notice  to  Com- 
pany.—  As  tending  to  prove  notice  to  a 
natural-gas  company  of  the  unsafe  condition 
of  its  pipe  line,  in  an  action  for  death  result- 
ing from  an  explosion  of  gas  escaping  from  its 
pipes,  it  was  held  proper  for  the  plaintiff  to 
show  by  the  mayor  of  the  city  in  which  the 
lines  were  located  that  before  the  explosion  he 
informed  one  of  the  defendant's  men,  who  had 
control  of  the  line,  of  the  unsafe  condition  of 
the  pipes  and  that  he  thonght  the  high-press- 
ure line  should  be  taken  up.  Alexandria 
Min.,  etc.,  Co.  v.  Irish,  16  Ind.  App.  534. 

Evidence  Admissible  of  Company's  System  in 
Eegard  to  Complaints  of  Leaks.  —  Holly  v.  Bos- 
ton Gas  Light  Co.,  8  Gray  (Mass.)  123,  69  Am. 
Dec.  233. 
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Evidence  Admissible  upon  Question  of  Diligence 
in  Finding  and  Stopping  Leak.  —  See  Emerson  v. 
Lowell  Gas  Light  Co.,  3  Allen  (Mass.)  410. 

3.  When  Notice  Will  Be  Presumed.  —  Pine 
Bluff  Water,  etc.,  Co.  v.  Schneider,  62  Ark. 
109;  Rockford  Gas  Light,  etc.,  Co.  v.  Ernst, 
68  111.  App.  300;  Consumeis'  Gas  Trust  Co.  v. 
Corbaley,  14  Ind.  App.  549;  Hunt  v.  Lowell 
Gas  Light  Co.,  I  Allen  (Mass.)  343;  Dow  v. 
Winnipesaukee  Gas,  etc.,  Co.,  (N.  H.  1898)41 
Atl.  Rep.  288;  Kibele  v.  Philadelphia,  105  Pa. 
St.  41.  See  also  Consolidated  Gas  Co.  v. 
Crocker,  82  Md.  113.  But  see  Hills  v.  Gas 
Light  Co.,  13  Gas  J.  877. 

In  an  action  against  a  gas  company  for  in- 
juries resulting  from  its  neglect  to  keep  its 
apparatus  in  repair,  facts  from  which  notice  to 
the  company  of  the  defect  which  caused  the 
injuries  may  reasonably  be  inferred,  or  proof 
of  circumstances  from  which  it  appears  that 
the  defect  ought  to  have  been  known  and 
remedied  by  the  company,  are  sufficient  to 
sustain  a  verdict  for  the  plaintiff.  Washing- 
ton Gas  Light  Co.  v.  District  of  Columbia,  161 
U.  S.  316. 

Ample  notice  of  a  leak  in  a  high-pressure 
main  of  natural  gas  is  given  to  the  owner  of 
the  main  by  a  continuance  of  the  leak  for  sev- 
eral years,  and  also  direct  information  given 
to  line  walkers.  Consumers'  Gas  Trust  Co. 
v.  Perrego,  144  Ind.  350. 

Leak  Existing  Several  Days  Evidence  of  Negli- 
gence.—  Rockford  Gas  Light,  etc.,  Co.  v. 
Ernst,  68  111.  App.  300;  Price  v.  South  Metro- 
politan Gas  Co..  65  L.  J.  Q.  B.  126. 

When  Injury  Eesults  from  Building  Sewer  Near 
Gas  Main.  —  If  an  injury  to  a  gas  main  be  a 
natural  and  probable  consequence  of  the  con- 
struction of  a  sewer,  by  reason  of  the  settling 
of  the  ground  in  close  proximity  to  the  gas 
main,  and  the  gas  company  has  knowledge  or 
ought  to  have  knowledge  of  the  construction 
of  the  sewer,  it  is  its  duty  to  guard  efficiently 
against  the  damage  that  is  likely  to  result, 
and  it  cannot  shift  the  responsibility  upon  the 
municipality  or  its  contractor.  In  such  a  case 
the  question  of  notice  or  knowledge  is  for  the 
jury.  Koelsch  v.  Philadelphia  Co.,  152  Pa. 
St.  355,  34  Am.  St.  Rep.  653.  See  also  Oil 
City  Gas  Co.  v.  Robinson,  99  Pa.  St.  1 ;  Butcher 
v.  Providence  Gas  Co.,  12  R.  I.  149,  34  Am. 
Rep.  626;  Price  v.  South  Metropolitan  Gas 
Co.,  65  L.  J.  Q.  B.  126. 
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of,  in  natural  and  continuous  sequence,  unbroken  by  any  efficient  intervening 
cause.  The  negligence  charged  may  have  been  the  proximate  cause,  although 
not  the  immediate  one;  it  is  enough  if  it  was  the  efficient  cause  which  set  in 
motion  the  chain  of  circumstances  leading  up  to  the  injury.1 

Injury  Resulting  from  Joint  Negligence  of  Gas  Company  and  Another.  —  Where  an  explo- 
sion of  gas  causing  damage  to  a  person  results  from  the  joint  negligence  of  a 
gas  company  in  laying  a  defective  pipe  or  in  failing  to  use  due  care  in  dis- 
covering and  repairing  a  leak  in  its  pipes, -and  of  another  in  taking  a  light  to, 
or  lighting  a  match  at,  the  place  where  the  gas  is  escaping,  the  person  damaged 
may  recover  from  either  of  the  wrongdoers,  or  both,  at  his  election.8 

Evidence  Admissible  to  Connect  Negligence  with  Injury.  —  In  an  action  against  a  gas 
company  to  recover  damages  for  injury  to  health  or  property  alleged  to  have 
resulted  from  the  company's  negligence,  evidence  is  admissible  for  the  purpose 
of  showing  that  such  negligence  was  the  cause,  and  the  proximate  cause,  of  the 
injury,  that  damage  resulted  from  it  to  the  health  or  property  of  other  persons 
at  the  time  of  the  injury  complained  of,  and  under  similar  circumstances  and 
conditions.3  To  prove  that  injury  to  health  was  caused  by  gas  negligently 
permitted  to  escape,  the  opinions  of  persons  of  skill  and  experience  are 
admissible.4 

b.  Burden  of  Proof.  —  In  an  action  against  a  gas  company  for  damages 
alleged  to  have  resulted  from  its  negligence,  the  burden  of  proving  such  negli- 
gence is  upon  the  plaintiff.5 

c  Existence  of  Negligence  Question  for  Jury. —  In  an  action 
against  a  gas  company  for  damages  alleged  to  have  resulted  from  its  negli- 
gence, if  there  is  evidence  from  which  negligence  might  be  inferred,  it  is  a 
question  for  the  jury,  under  proper  instruction,  to  determine  whether  there 
has  been  such  negligence.6    But  if  no  evidence  tending  to  establish  negligence 


1.  Proximate  Cause.  —  Alexandria  Min.,  etc., 
Co.  v.  Irish,  f6  Ind.  App.  534;  State  v.  Con- 
solidated Gas  Co.,  85  Md.  637;  Hunt  v.  Lowell 
Gas  Light  Co.,  8  Allen  (Mass.)  169,  85  Am. 
Dec.  697;  Armbruster  v.  Auburn  Gas  Light 
Co.,  18  N.  Y.  App.  Div.  447.  See  the  title 
Damages,  vol.  8,  p.  537. 

The  Jury  Cannot  Found  Its  Verdict  Merely  on 
Conjecture  as  to  the  cause  of  the  injury  com- 
plained of.  Evans  v.  Keystone  Gas  Co.,  148 
N.  Y.  112.  See  also  Armbruster  v.  Auburn 
Gas  Light  Co.,  18  N.  Y.  App.  Div.  447. 

2.  Joint  Tortfeasors.  —  Burrows  v.  March  Gas, 
etc.,  Co..  L.  R.  5  Exch.  69;  Pine  Bluff  Water, 
etc.,  Co.  v.  McCain,  62  Ark.  118;  Schermer- 
horn  v.  Metropolitan  Gas  Light  Co.,  5  Daly 
(N.  Y.)  144;  Koelsch  v.  Philadelphia  Co.,  152 
Pa.  St.  355,  34  Am.  St.  Rep.  653. 

3.  Evidence  Admissible  of  Similar  and  Contem- 
poraneous Injuries  Resulting  from  Same  Negli- 
gence. —  Butcher  v.  Providence  Gas  Co.,  12  R. 
I.  149,  34  Am.  Rep.  626;  Hunt  v.  Lowell  Gas 
Light  Co.,  3  Allen  (Mass.)  418,  1  Allen  (Mass.) 
343;  Evans  v.  Keystone  Gas  Co.,  148  N.  Y. 
112,  affirming  72  Hun  (N.  Y.)  503.  See  also 
Rockford  Gas  Light,  etc.,  Co.  v.  Ernst,  68  111. 
App.  300.  Compare  Emerson  v.  Lowell  Gas 
Light  Co.,  3  Allen  (Mass.)  410. 

4.  Opinions  of  Experts  Admissible  to  Prove  that 
Injury  to  Health  Was  Caused  by  Gas.  —  Emerson 
v.  Lowell  Gas  Light  Co.,  3  Allen  (Mass.)  410. 
See  generally  the  title  Expert  and  Opinion 
Evidence,  vol.  12,  p.  414. 

Evidence  Admissible  to  Prove  that  Injury  Was 
Not  Result  of  Company's  Negligence.  —  See  Em- 
erson v.  Lowell  Gas  Light  Co.,  3  Allen  (Mass.) 
410. 
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5.  Burden  of  Proving  Negligence  Is  upon  Plain- 
tiff.—  Washington  Gas  Light  Co.  v.  Eckloff,  4 
App.  Cas.  (D.  C.)  174. 

6.  Whether  There  Has  Been  Negligence  Question 
for  Jury  —  England.  —  Perrin  v.  London  Gas 
Light  Co.,  12  Gas  J.  99;  Ward  v.  Gas  Light, 
etc.,  Co.,  14  Gas  J.  915,  (Exch.  1865)  15  Gas 
J-  45,  75.  10  Gas  J.  10,  38,  74,  108;  Medex  v. 
Gas  Light,  etc.,  Co.,  15  Gas  J.  75;  Robinson 
v.  Imperial  Gas  Light,  etc..  Co.,  15  Gas  J.  883; 
Griffiths  v.  London  Gas  Co.,  16  Gas  J.  139; 
Hann  v.  Weymouth  Gas  Consumers'  Co.,  18 
Gas  J.  186;  Boothman  v.  Burnbey,  20  Gas  J. 
585;  Farquharson  v.  Alliance,  etc.,  Gas  Co.,  22 
Gas  J.  1085;  Fare  v.  Bath  Gas  Light,  etc., 
Co.,  25  Gas  J.  566;  Mersey  Docks  v.  Liverpool 
United  Gas  Co.,  26  Gas  J.  327;  Chadwick  v. 
Wigan  Corp.,  28  Gas  J.  562;  Ellis  v.  London 
Gas  Light  Co..  32  Gas  J.  849;  Blenkiron  v. 
Great  Cent.  Gas  Consumers'  Co.,  2  F.  &  F. 
437;  Mose  v.  Hastings,  etc..  Gas  Co.,  4  F.  & 
F.  324;  Cleveland  v.  Spier,  16  C.  B.  N.  S. 
399.  in  E.  C.  L.  399;  Rapson  v.  Cubitt,  C. 
&  M.  64,  41  E.  C.  L.  41. 

Canada.  —  Tremaine  z:  Halifax  Gas  Light 
Co.,  11  Nova  Scotia  394 

District  of  Columbia.  —  Washington  Gas 
Light  Co.  v.  Eckloff,  4  App.  Cas.  (D.  C.)  174. 

Georgia.  —  Chisholm  v.  Atlanta  Gas  Light 
Co.,  57  Ga.  28. 

Indiana.  —  Consumers'  Gas  Trust  Co.  v. 
Corbaley,  14  Ind.  App.  549;  Lebanon  Light, 
etc..  Co.  v.  Leap,  139  Ind.  443. 

Maryland.  —  Consolidated  Gas  Co.  v. 
Crocker,  82  Md.  113. 

Massachusetts.  —  Smith  v.  Boston  Gas  Light 
Co.,  129  Mass.  31S;  Ferguson  v.  Boston  Gas 
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on  the  part  of  the  company  is  submitted,  no  recovery  can  be  had  against  it.1 

d.  Negligence  of  Agents  and  Employees  —  (i)  In  General.  —  A  gas 
company  is  liable  for  the  negligence  of  its  agents  and  employees  in  the  per- 
formance of  acts  within  the  scope  of  their  authority.* 

(2)  Negligence  of  Contractor  Employed  to  Lay  Pipes.  —  Where  a  gas  com- 
pany which  has  permission  to  lay  its  pipes  in  the  streets  of  a  city  employs  a 
contractor  to  do  the  work  under  a  contract  which  leaves  him  free  to  exercise 
his  own  judgment  as  to  the  means  and  assistants  to  be  employed  in  accom- 
plishing it,  the  company  will  not  be  responsible  for  the  negligence  or  miscon- 
duct of  the  contractor  or  his  servants  in  doing  the  work;3  but  where  the 
company  employs  the  contractor  to  do  the  work  under  its  immediate  super- 
vision, by  means  of  workmen  to  be  selected  and  approved  by  it,  it  will  be 
liable  for  the  negligence  of  the  contractor  or  his  employees  in  doing  the  work.* 

e.  Liability  to  Persons  Lawfully  on  Company's  Premises.  — 
Where  a  person  who  is  on  the  premises  of  a  gas  company  on  lawful  business, 
by  virtue  of  a  contract  made  between  his  employer  and  the  company,  is  injured 
as  a  result  of  the  negligence  of  the  company  in  the  care  or  management  of  its 
works  or  apparatus,  the  company  will  be  liable  in  damages  therefor.5 

/.  Injuries  Arising  in  Delivering  Gas  to  Consumers.  —  In  deliv- 
ering gas  to  a  consumer,  a  gas  company  is  not  an  insurer  against  all  injuries  that 
may  result  therefrom,  but  is  simply  bound  to  exercise  that  degree  of  care 
which  the  nature  of  the  article  dealt  in  and  the  consequences  to  be  apprehended 
from  an  accident  reasonably  call  for;6  but  if  from  a  failure  to  exercise  this 
degree  of  care  injury  results  to  the  person  or  property  of  the  consumer,  or  to 
that  of  any  other  person  on  the  consumer's  premises,  the  company  will  be 
liable  in  damages  therefor.7 

Light  Co.,  170  Mass.  182;  Carmody  v.  Boston 
Gas  Light  Co.,  162  Mass.  539. 

New  York. — Krzy  woszynski  v.  Consolidated 
Gas  Co.,  4  N.  Y.  App.  Div.  161;  Siebrecht  v. 
East  River  Gas  Co.,  21  N.  Y.  App.  Div.  no; 
Bastian  v.  Keystone  Gas  Co.,  27  N.  Y.  App. 
Div.  584;  Schermerhorn  v.  Metropolitan  Gas 
Light  Co.,  5  Daly  (N.  Y.)  144;  Devine  v.  Tarry- 
town,  etc.,  Union  Gaslight  Co.,  22  Hun  (N. 
Y.)  26;  Schmeer  v.  Gas  Light  Co.,  147  N.  Y. 
529,  reversing  73  Hun  (N.  Y.)  616,  65  Hun  (N.Y.) 
378;  Evans  v.  Keystone  Gas  Co.,  148  N.  Y.  112. 

Pennsylvania.  —  Prichard  v.  Consolidated 
Gas  Co.,  2  Pa.  Super.  Ct.  179;  Kibele  v. 
Philadelphia,  105  Pa.  St.  41;  Henderson  v. 
Allegheny  Heating  Co.,  179  Pa.  St.  513. 

Rhode  Island.  —  Butchers.  Providence  Gas 
Co.,  12  R.  I.  149,  34  Am.  Rep.  626. 

1.  Essential  to  Recovery  that  Evidence  Tending 
to  Establish  Negligence  Be  Submitted.  —  Lam  pert 
v.  Laclede  Gas  Light  Co.,  (Mo.  1887)  7  West. 
Rep.  745;  Krzy  woszynski  v.  Consolidated  Gas 
Co.,  4  N.  Y.  App.  Div.  161. 

2.  Liability  for  Negligence  of  Agents  and  Em- 
ployees.—  Blenkiron  v.  Great  Cent.  Gas  Con- 
sumers' Co.,  2  F.  &  F.  437;  Ellis  v.  London 
Gas-Light  Co.,  32  Gas  J.  849;  Ward  v.  Gas 
Light,  etc.,  Co.,  14  Gas  J.  915,  15  Gas  J.  45, 
75,  16  Gas  J.  10,  38,174,108;  Hampton  z>.|Crad- 
lev  Heath  Gas  Co.,  14  Gas  J.  606;  Richmond 
Gas  Co.  v.  Biker,  146  Ind.  600;  Consolidated 
Gas  Co.  v.  Crocker,  82  Md.  113;  Bartlett  v. 
Boston  Gas  Light  Co.,  117  Mass.  533,  19  Am. 
Rep.  421:  Lannen  v.  Albany  Gas-light  Co.,  44 
N.  Y.  459,  affirming  46  Barb.  (N.  Y.)  264; 
Butcher  v.  Providence  Gas  Co.,  12  R.  I.  149, 
34  Am.  Rep.  626. 

3.  Where  Contractor  Acts  Independently  as  to 
Means  and  Assistants  Employed.  —  Ellis  v.  Shef- 


field Gas  Consumers'  Co.,  2  El.  &  Bl.  767,  75 
E.  C.  L.  767;  McCamus  v.  Citizens'  Gas  Light 
Co.,  40  Barb.  (N.  Y.)  3S0;  Wray  v.  Evans,  80 
Pa.  St.  102.  See  the  title  Independent  Con- 
tractors. 

When  Negligence  Will  Attach  to  Both  Company 
and  Contractor.  —  See  Lebanon  Light,  etc.,  Co. 
v.  Leap,  139  Ind.  443. 

After  a  Gas  Company  Has  Completed  the  Work 
of  Laying  Its  Pipes  it  cannot  avoid  the  conse- 
quences of  a  failure  to  restore  the  street  to  a 
condition  of  safety  by  showing  that  it  con- 
tracted with  others  to  perform  this  duty.  See 
supra,  this  section, — Private  Nuisance — Special 
Injuries  from  Obstructions  in  Public  High- 
ways, note. 

4.  Where  Contractor  Acts  under  Company's  Di- 
rection as  to  Means  and  Assistants.  —  McCamus 
v.  Citizens'  Gas  Light  Co.,  40  Barb.  (N.  Y.) 
3S0.  See  generally  the  titles  Independent 
Contractors;  Master  and  Servant. 

5.  Washington  Gas  Light  Co.  v.  Eckloff,  4 
App.  Cas.  (D.  C.)  174. 

6.  Degree  of  Care  Required  in  Delivering  Gas  to 
Consumers.  —  Schmeer  v.  Gas  Light  Co.,  147  N. 
Y.  529;  Schaum  v.  Equitable  Gas  Light  Co., 
15  N.  Y.  App.  Div.  74;  Bastian  v.  Keystone 
Gas  Co.,  27  N.  Y.  App.  Div.  584. 

It  is  the  duty  of  a  gas  company,  in  deliver- 
ing its  gas  into  the  residence  of  a  consumer, 
to  use  ordinary  and  adequate  care  to  prevent 
injury  arising  therefrom  toany  person.  Rich- 
mond Gas  Co.  z:  Baker,  146  Ind.  600. 

7.  Liability  for  Negligence  in  Delivering  Gas  to 
Consumers. —  Richmond  Gas  Co.  v.  Baker,  146 
Ind.  600;  Bastim  v.  Keystone  Gas  Co.,  27  N. 
Y.  App.  Div.  584;  Mersey  Docks  v.  Liverpool 
United  Gas  Co.,  26  Gas  J.  327. 

Not  Keeping  Proper  Supply  of  Water  in  Meter 
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g.  Escape  of  Gas  into  Neighboring  Premises.  —  A  gas  company  law- 
fully occupying  a  street  with  its  mains  and  pipes  is  bound  to  use  its  rights  and 
to  conduct  its  operations  so  as  not  to  inflict  injury  upon  neighboring  property.1 
If  through  its  negligence  in  laying  defective  pipes,  or  in  laying  its  pipes  in  a 
careless  or  improper  manner,  or  in  failing  to  repair  a  leak  after  notice  or  knowl- 
edge thereof,*  gas  escapes  from  its  pipes  in  the  street,  and  thence  finds  its 
way  into  the  premises  of  a  neighboring  proprietor,  the  company  will  be  liable 
for  all  injuries  that  result  therefrom  to  the  person  or  property  of  the  proprie- 
tor or  of  any  person  rightfully  on  his  premises.3  But  the  company  will  not 
be  liable  if  its  negligence  was  not  the  proximate  cause  of  the  injury.4 

Negligence  Question  for  Jury. — Whether  or  not  a  gas  company  has  been  negli- 
gent in  permitting  gas  to  escape  from  its  mains  or  pipes  into  neighboring 
premises  is,  where  there  is  evidence  from  which  negligence  might  be  inferred, 
a  question  for  the  jury,  under  proper  instruction,  to  determine.5 

Respective  Eights  of  Recovery  of  Lessee  and  Lessor.  —  A  lessee  may  recover  from  a 
gas  company  for  an  injury  to  his  leasehold  interest  caused  by  gas  escaping 
from  the  company's  pipes,  and  the  lessor  may  recover  for  an  injury  to  the 


reversion." 

Held  Negligence.  —  It  is  negligence  for  a  gas 
company  not  to  keep  a  proper  supply  of  vvaier 
in  a  meter,  and  if  it  is  guilty  of  such  negli- 
gence, and  as  a  result  an  explosion  occurs,  it 
will  be  liable  for  the  resulting  damages. 
Hacker  v.  London  Gas  Light  Co.,  32  Gas  J.  781. 

No  Liability  Where  Gas  Is  Used  Before  Author- 
ized by  Company.  —  Kohler  Brick  Co.  v.  North- 
western Ohio  Natural  Gas  Co.,  5  Ohio  Cir. 
Dec.  379. 

Where  Pipes  Are  Owned  and  Controlled  by  Con- 
sumer, Company  Not  Responsible.  —  Tremaine 
v.  Halifax  Gas  Light  Co.,  11  Nova  Scotia  394. 
See  also  Holden  v.  Liverpool  New  Gas,  etc., 
Co.,  3  C.  B.  1,  54.  E.  C.  L.  1. 

Otherwise  Where  Company  Undertakes  Repair 
of  Pipes  in  Consumers'  Houses.  —  Ferguson  v. 
Boston  Gas  Light  Co.,  170  Mass.  182;  Lannen 
v.  Albany  Gas-light  Co.,  44  N.  Y.  459,  affirm- 
ing 46  Barb.  (N.  Y.)  264. 

Liability  for  Neglect  to  Close  Service  Pipe  upon 
Discontinuing  Supply.  —  Lanigan  v.  New  York 
Gas-Light  Co.,  71  N.  Y.  29.  Compare  Holden 
v.  Liverpool  New  Gas,  etc.,  Co.,  3  C.  B.  1,  54 
E.  C.  L.  1. 

Leaving  Supply  Pipe  in  Cellar  Where  Gas  Is  No 
Longer  Used,  Not  Negligence  per  Se.  —  State  v. 
Consolidated  Gas  Co.,  85  Md.  637. 

Permitting  Ex-Employee  to  Let  On  Gas  at  Re- 
quest of  Consumers  —  No  Liability.  —  Flint  v. 
Gloucester  Gas  Light  Co.,  3  Allen  (Mass.)  343. 
9  Allen  (Mass.)  §5i. 

Where  Consumer  Is  in  Arrears  at  Time  of  In- 
jury.—  A  gas  company  is  not  relieved  from 
liability,  in  an  action  against  it  for  damages 
alleged  to  have  resulted  from  its  negligence  in 
the  management  of  gas  furnished  by  it  to  the 
plaintiff,  by  the  fact  that  at  the  time  of  the 
alleged  injury  the  plaintiff  was  using  the  com- 
pany's gas  although  in  arrears  to  it  and  liable 
under  his  contract  with  it  to  have  his  supply 
shut  off.  Alexandria  Min.,  etc.,  Co.  v. 
Painter,  1  Ind.  App.  587. 

Clause  Indorsed  on  Application.  —  In  Bastian 
v.  Keystone  Gas  Co.,  27  N.  Y.  App.  Div.  584, 
a  clause  indorsed  on  the  application,  to  the 
effect  that  the  company  should  not  be  liable 
for  damages  "  from  the  use  of  the  gas,"  was 
construed. 


1.  Emerson  v.  Lowell  Gas  Light  Co.,  3  Allen 
(Mass.)  410;  Hunt  v.  Lowell  Gas  Light  Co.,  3 
Allen  (Mass.)  418;  Evans  v.  Keystone  Gas  Co., 
148  N.  Y.  112. 

2.  Duty  to  Repair  Leaks.  —  It  is  immaterial 
how,  by  what  means,  or  through  whom  the 
company  obtains  information.  It  is  sufficient 
that  it  has,  by  any  means,  been  made  ac- 
quainted with  the  fact  that  there  is  a  leak  in 
its  pipes  through  which  gas  is  escaping  into 
neighboring  premises,  to  make  it  its  duty  to 
attend  immediately  to  such  leak  and  to  use 
due  diligence  to  stop  it  and  exclude  the  gas 
from  such  premises.  Hunt  v.  Lowell  Gas 
Light  Co.,  3  Allen  (Mass.)  418. 

3.  Liability  for  Injuries  from  Gas  Escaping  into 
Neighboring  Premises.  —  Hills  v.  Gas  Light  Co., 
13  Gas  J.  877;  Consolidated  Gas  Co.  v. 
Crocker,  82  Md.  113;  Hunt  v.  Lowell  Gas 
Light  Co.,  3  Allen  (Mass.)  418. 

Injuries  to  Trees  and  Plants.  —  Dow  v.  Winni- 
pesaukee  Gas,  etc.,  Co.,  (N.  H.  1898)  41  Atl. 
Rep.  288;  Evans  v.  Keystone  Gas  Co.,  148  N. 
Y.  112,  affirming  72  Hun  (N.  Y.)  503;  Arm- 
bruster  v.  Auburn  Gas  Light  Co.,  18  N.  Y. 
App.  Div.  447;  Siebrecht  v.  East  River  Gas 
Co.,  21  N.  Y.  App.  Div.  no. 

Trees  Growing  in  Street  in  Front  of  Premises. 
—  The  owner  of  a  lot  abutting  on  a  street  may 
recover  damages  from  a  gas  company  for  in- 
jury to  trees  growing  in  the  street  in  front  of 
his  lot,  caused  by  the  negligence  of  the  com- 
pany in  permitting  gas  to  escape  from  its 
pipes.  Rockford  Gas  Light,  etc.,  Co.  -v.  Ernst, 
68  111.  App.  300. 

Injury  to  Well.  ■ —  Sherman  v.  Fall  River  Iron 
Works  Co.,  2  Allen  (Mass.)  524,  79  Am.  Dec. 
799- 

Injuries  Resulting  from  Explosion  of  Gas.  —  See 

the  title  Explosions  and  Explosives,  vol.  12, 
p.  514- 

4.  For  the  Rule  as  to  Proximate  Cause  see 

supra,  this  section,  Liability  for  Negligence  in 
Conduct  of  Business  —  In  General. 

5.  See  supra,  this  section,  Liability  for  Negli. 
gence  in  Conduct  of  Business  —  Existence  of  Neg- 
ligence Question  for  Jury. 

6.  Sherman  v.  Fall  River  Iron  Works  Co.,  2 
Allen  (Mass.)  524,  79  Am.  Dec.  799. 
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If  a  Gas  Company  Negligently  Permits  Gas  to  Escape  from  Its  Works,  and  as  a  result 
neighboring  premises  are  rendered  unwholesome,  the  company  will  be  liable 
in  damages  therefor.1 

h.  Liability  for  Injuries  to  Persons  on  Street  —  (i)  From  Explosion 
of  Gas.  —  Where,  through  the  negligence  of  a  gas  company,  gas  escapes  from 
its  pipes  laid  under  a  public  street,  and  an  explosion  occurs,  injuring  a  person 
in  the  street,  the  company  will  be  liable  in  damages  therefor.2 

(2)  From  Neglect  to  Keep  Gas  Boxes  in  Order.  —  Where  a  gas  company 
places  gas  boxes  in  the  streets  to  connect  its  mains  with  houses  where  gas  is 
to  be  used,  it  is  bound  to  supervise  and  keep  such  boxes  in  order,  and  is  liable 
for  any  injury  resulting  from  its  neglect  to  do  so,  and  this  duty  and  liability 
are  not  affected  by  the  fact  that  the  cost  of  the  labor  and  materials  used  in  the 
construction  of  the  gas  boxes  is  paid  by  the  occupants  or  owners  of  property 
who  desire  to  be  furnished  with  gas.3 

(3)  From  Leaving  Open  Trench  Unprotected  or  Unlighted. — If  a  gas  com- 
pany digs  a  trench  or  hole  in  a  city  street  and  leaves  it  unprotected  or  unlighted, 
or  insufficiently  protected  or  lighted,  it  will  be  liable  in  damages  for  any  injury 
that  results  therefrom. 4 

i.  Measure  of  Damages  in  Actions  for  Negligence.  —  In  an  action 
against  a  gas  company  for  damages  resulting  from  its  negligence,  if  there  are 
no  circumstances  of  special  aggravation  the  extent  of  the  plaintiff's  remunera- 
tion is  restricted  to  such  damages  as  are  the  legal  and  natural  consciences  of 
the  defendant's  wrong.5 

j.  Contributory  Negligence  —  (1)  In  General.  —  A  person  cannot 
recover  against  a  gas  company  for  an  injury  caused  by  its  negligence  if  his 
own  failure  to  exercise  ordinary  care  proximately  contributed  to  the  injury.6 


1.  Brown  v.  Illius,  27  Conn.  84,  71  Am. 
Dec.  49. 

2.  Injuries  to  Persons  on  Street.  —  Price  v. 
South  Metropolitan  Gas  Co.,  65  L.  J.  B, 
126;  Fell  wood  v.  Pearson,  23  Gas  J.  24S.  See 
also  the  title  Explosions  and  Explosives,  vol. 
12,  p.  514. 

3.  Washington  Gas  Light  Co.  71.  District  of 
Columbia,  161  U.  S.  316,  affirming  20  D.  C.  39. 

4.  Weld  v.  Gas-Light  Co.,  1  Stark.  189,  2  E. 
C.  L.  78;  Perrin  v.  London  Gas  Light  Co.,  12 
Gas  J.  99;  Robinson  v.  Imperial  Gas  Light, 
etc.,  Co.,  15  Gas  J.  883. 

5.  Measure  of  Damages.  —  Sherman  v.  Fall 
River  Iron  Works  Co.,  2  Allen  (Mass  )  524,  79 
Am. Dec.  799;  Dow  v.  Winnipesaukee  Gas,  etc., 
Co.,  (N.  H.  1898)  41  Atl.  Rep.  288:  Richmond 
Gas  Co.  v.  Baker,  146  Ind.  600.  See  also 
Griffiths  v.  London  Gas  Co.,  16  Gas  J.  139; 
Rapson  v.  Cubitt,  C.  &  M.  64,  41  E-  C.  L.  41. 
See  generally  the'title  Damages,  vol.  8,  p.  537. 

Consequential  Damages  Which  Plaintiff  Might 
Have  Avoided  by  Exercise  of  Ordinary  Care  Not 
Recoverable.  —  Sherman  v.  Fall  River  Iron 
Works  Co.,  2  Allen  (Mass.)  524,  79  Am.  Dec. 
799.  For  the  rule  as  to  contributory  negli- 
gence, see  infra,  this  section.  Contributory 
Negligence. 

Measure  of  Damages  for  Destruction  of  Shade 
Trees.  —  The  rule  of  damages  to  be  applied  in 
an  action  against  a  gas  company  to  recover 
damages  for  the  destruction  of  shade  trees  is 
the  difference  between  the  value  of  the  land 
before  and  after  the  injury.  Evans  v.  Key- 
stone Gas  Co.,  148  N.  Y.  112,  affirming  72  Hun 
(N.  Y.)  503. 

Damages  Cannot  Be  Recovered  for  Shortening  of 
Expectancy  of  Life.  —  In  an  action  against  a  gas 


company  for  damages  resulting  from  personal 
injuries  received  by  the  plaintiff  through  the 
negligence  of  the  company,  damages  cannot 
be  recovered  for  the  shortening  of  the  expect- 
ancy of  life.  Richmond  Gas  Co.  v.  Baker,  146 
Ind.  600. 

6.  Contributory  Negligence.  —  Hampton  v. 
Cradley  Heath  Gas  Co.,  14  Gas  J.  606;  Hulett 
v.  Pudsey  Gas  Co.,  28  Gas  J.  663;  Pine  Bluff 
Water,  etc.,  Co.  v.  Schneider,  62  Ark.  109; 
Brown  v.  Illius,  27  Conn.  84,  71  Am.  Dec.  49; 
Lebanon  Light,  etc.,  Co.  v.  Leap,  139  Ind.  443; 
Alexandria  Min.,  etc.,  Co.  v.  Painter,  I  Ind. 
App.  587;  Consolidated  Gas  Co.  v.  Crocker,  82 
Md.  113;  Holly  v.  Boston  Gas  Light  Co.,  8 
Gray  (Mass.)  123,  69  Am.  Dec.  233;  Bartlett  v. 
Boston  Gas  Light  Co.,  117  Mass.  533,  19  Am. 
Rep.  421,  122  Mass.  209;  Hunt  v.  Lowell  Gas 
Light  Co.,  1  Allen  (Mass.)  343;  Sherman  v. 
Fall  River  Iron  Works  Co.,  2  Allen  (Mass.) 
524,  79  Am.  Dec.  799:  Lanigan  v.  New  York 
Gas-Light  Co.,  71  N.  Y.  29.  And  see  the 
title  Explosions  and  Explosives,  vol.  12,  p. 
516. 

Defective  Flue  Contributing  to  Injury.  —  In  an 

action  against  a  gas  company  for  damages 
resulting  from  the  burning  of  the  plaintiff's 
house,  alleged  to  have  been  caused  by  the  de- 
fendant's negligence  in  the  management  of  its 
gas,  the  plaintiff  cannot  recover  if  a  defective 
flue  constructed  by  him  contributed  to  the  in- 
jury, though  he  had  no  knowledge  of  the  de- 
fect. Alexandria  Min.,  etc.,  Co.  v.  Painter,  1 
Ind.  App.  587. 

Illegally  Removing  Earth  Between  Plaintiff's 
Premises  and  Gas  Main. —  Where  one  illegally 
and  for  his  own  purposes  makes  an  excava- 
tion   under   the  street  in  front  of  his  own 
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But  Contributory  Negligence,  to  Bar  Recovery,  must  have  contributed  to  cause  the 

precise  injury  complained  of.1 

(2)  Burden  of  Proof  . — It  has  been  held  that  in  an  action  against  a  gas 
company  for  an  injury  resulting  from  its  negligence,  the  burden  of  proof  is 
upon  the  plaintiff  to  establish  that  his  own  negligence  did  not  cause  or  con- 
tribute to  the  injury.2  But  upon  the  general  question  where  to  place  the 
burden  of  proof  in  actions  of  negligence  when  contributory  negligence  is  the 
issue,  the  authorities  are  conflicting.3 

(3)  Province  of  Court  and  fury  in  Determining  Question  of  Contributory 
Negligence. —  In  an  action  against  a  gas  company  for  damages  resulting  from 
its  negligence,  the  question  whether  or  not  the  plaintiff  has  been  guilty  of 
contributory  negligence  is  ordinarily  one  of  fact,  to  be  determined  by  the  jury, 
under  proper  instruction  from  the  court;4  but  in  those  cases  where  there  are 
undisputed  facts  from  which  reasonable  minds  can  draw  no  other  inference 
than  that  of  contributory  negligence,  it  is  the  province  of  the  court  to  declare 
as  a  matter  of  law  that  the  plaintiff  has  been  guilty  of  contributory  negligence.5 

(4)  Neglect  to  Take  Precautionary  Measures  Where  Gas  Is  Escaping  into 
House.  —  If  a  person  knows  that  illuminating  gas  is  escaping  into  his  house 
from  the  main  of  a  gas  company6  it  is  his  duty  to  take  suitable  precautions 
for  his  safety,  and  if  he  does  not  do  so,  and  damage  results,  he  will  be  guilty 
of  contributory  negligence  and  cannot  recover.7 

(5)  Searching  for  Leak  with  Match  or  Light.  —  It  is  not  contributory  neg- 
ligence per  se  to  use  a  match  H  or  lighted  candle  9  in  trying  to  discover  a  gas 
leak,  or  to  enter  with  a  light  a  cellar  or  other  closed  place  into  which  gas  is 
escaping.10  In  such  cases  the  question  of  contributory  negligence  is  to  be 
determined  by  a  consideration  of  all  the  circumstances,  such  as  the  extent  of 


premises,  thereby  removing  the  earth  which 
before  stood  between  such  premises  and  a  gas 
main  in  said  street,  and  the  gas  escapes,  pene- 
trates the  premises,  and  there  explodes,  he 
will  be  held  to  have  contributed  to  the  injury 
and  cannot  recover  therefor.  Stravvbridge  v. 
Philadelphia,  13  Phila.  (Pa.)  173,  36  Leg.  Int. 
(Pa.)  276. 

1.  Negligence  to  Bar  Recovery  Must  Have  Con- 
tributed to  Precise  Injury  Complained  Of.  —  Brown 
v.  Illius,  27  Conn.  84,  71  Am.  Dec.  49. 

2.  Lee  v.  Troy  Citizens'  Gas-light  Co.,  98  N. 
Y.  115;  Smith  v.  Boston  Gas  Light  Co.,  129 
Mass.  318. 

How  Absence  of  Contributory  Negligence  May 
Be  Proved.  —  The  fact  that  the  plaintiff's  negli- 
gence did  not  cause  or  contribute  to  the  injury 
complained  of  need  not  be  proved  by  affirma- 
tive testimony  addressed  directly  to  its  sup- 
port, but  may  be  shown  by  evidence  which  ex- 
cludes fault.  Smith  v.  Boston  Gas  Light  Co., 
129  Mass.  318. 

3.  See  the  title  Contributory  Negligence, 
vol.  7,  p.  453- 

4.  Existence  of  Contributory  Negligence  Or- 
dinarily Question  for  Jury, —  Pine  Bluff  Water, 
etc.,  Co.  v.  Schneider,  62  Ark.  109;  Alexandria 
Min.,  etc.,  Co.  v.  Painter,  1  Ind.  App.  587; 
Lebanon  Light,  etc.,  Co.  v.  Leap,  139  Ind. 
443:  Consolidated  Gas  Co.  7>.  Crocker,  82  Md. 
113;  Emerson  v.  Lowell  Gas  Light  Co.,  3  Allen 
(Mass.)  410;  Ferguson  v.  Boston  Gas  Light 
Co.,  170  Mass.  182;  Holly  v.  Boston  Gas  Light 
Co.,  8  Gray  (Mass.)  123,  69  Am.  Dec.  233; 
Devine  v.  Tarrytown,  etc..  Union  Gaslight  Co., 
22  Hun  (N.  Y.)  26;  Lee  v.  Troy  Citizens'  Gas- 
light Co.,  98  N.  Y.  115;  Henderson  v.  Alle- 
gheny Heating  Co.,  179  Pa.  St.  513. 


5.  Contributory  Negligence  as  Matter  of  Law.  — 

Hulett  v.  Pudsey  Gas  Co.,  28  Gas  J.  663;  Lee 
v.  Troy  Citizens'  Gas-light  Co.,  98  N.  Y.  115; 
Consolidated  Gas  Co.  v.  Crocker,  82  Md.  113. 

6.  Whether  He  Vz.?.  Such  Knowledge  or  Not  Is 
a  Question  for  the  Jury.  —  Kibele  v.  Philadel- 
phia, 105  Pa.  St.  41. 

7.  Neglect  to  Take  Precautions  Where  Gas  Is 
Escaping  into  Plaintiff's  House.  —  Hunt  v.  Low- 
ell Gas  Light  Co.,  1  Allen  (Mass.)  343;  Kibele 
v.  Philadelphia,  105  Pa.  St.  41. 

Neglect  to  Turn  Stopcock  Inside  House  —  Con- 
tributory Negligence.  —  Holden  v.  Liverpool 
New  Gas,  etc.,  Co.,  3  C.  B.  r,  54  E.  C.  L.  1. 

Where  Plaintiff  Relies  on  Assurance  of  Com- 
pany's Agents  —  No  Contributory  Negligence.  — 
Richmond  Gas  Co.  v.  Baker,  146  Ind.  600. 

Evidence  Held  Not  Admissible  to  Prove  Due 
Care.  —  In  an  action  against  a  gas  company  for 
an  injury  caused  by  gas  escaping  from  the 
company's  pipes  into  the  house  of  the  plain- 
tiff, evidence  by  the  plaintiff  to  prove  that  he 
had  done  for  his  protection  everything  which 
the  defendant's  agents  advised  the  occupants 
of  a  neighboring  house,  into  which  gas  had 
escaped  from  the  same  leak,  to  do  to  avoid  ill 
consequences  from  it,  is  properly  excluded  if 
such  agent  gave  directions  to  the  plaintiff  re- 
specting the  matter.  Emerson  v.  Lowell  Gas 
Light  Co.,  3  Allen  (Mass.)  410. 

8.  Pine  Bluff  Water,  etc.,  Co.  v.  Schneider, 
b2  Ark.  109. 

9.  Schmeer  v.  Gas  Light  Co..  147  N.  Y.  529, 
reversing  T$  Hun  (N.  Y.)6i6;  Washington  Gas 
Light  Co  v.  Eckloff,  7  App  Cas.  (D.  C.)  372. 

10.  Hampton  v.  Cradley  Heath  Gas  Co.,  14 
Gas  J.  606;  Lanigan  v.  New  York  Gas  Light 
Co.,  71  N  Y.  29. 
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the  leak,1  the  size  of  the  inclosure  where  located,*  and  the  length  of  time  the 
leak  has  existed;3  and  is  for  the  jury.4 

Persons  Presumed  to  Know  Inflammable  and  Explosive  Qualities  of  Gas.  —  Every  person 
of  mature  years  and  ordinary  intelligence  will  be  presumed  to  know  the  inflam- 
mable and  explosive  qualities  of  illuminating  gas  in  ordinary  use,  and  the 
danger  of  bringing  a  light  in  contact  with  it.5 

(6)  When  Contributory  Negligence  of  Third  Person  Will  Preclude  Recovery 
—  Contributory  Negligence  of  Employee.  —  In  an  action  against  a  gas  company  for 
damages  caused  by  an  explosion  of  gas,  the  plaintiff  cannot  recover  if  an 
employee  of  his,  acting  with  the  assent  of  a  coemployee  left  temporarily  in 
charge  of  the  building  damaged,  contributed  to  cause  the  explosion  by  negli- 
gently lighting  a  match  in  trying  to  locate  the  place  where  the  gas  was  leak- 
ing.6 But  the  plaintiff  will  not  be  precluded  from  recovering  in  such  an  action 
because  the  negligence  of  a  gas  fitter  employed  by  him,  in  going  with  a  light 
into  his  house  or  cellar  where  the  gas  was  escaping,  contributed  to  cause  the 
explosion.7 

Contributory  Negligence  of  Tenant  in  Possession.  —  The  owner  of  real  property  can- 
not maintain  an  action  against  a  gas  company  for  an  injury  to  his  reversionary 
interest,  caused  by  the  negligence  of  the  company,  if  the  immediate  cause  of 
the  injury  was  the  negligence  of  a  tenant  in  possession  of  such  property.8 

Father's  Contributory  Negligence  Will  Preclude  Recovery  by  Infant.  —  Where  a  minor 
under  the  care  of  his  father  is  injured  through  the  negligence  of  a  gas  com- 
pany, any  want  of  ordinary  care  on  the  part  of  the  father,  it  has  been  held,  is 
attributable  to  the  infant  in  the  same  degree  as  if  he  were  wholly  acting  for 
himself.9 

Contributory  Negligence  of  Owner  of  House  Not  Imputable  to  Resident  Therein.  —  In  an 
action  against  a  gas  company  to  recover  damages  for  personal  injuries  caused 


1.  Pine  Bluff  Water,  etc.,  Co.  v.  Schneider, 
62  Ark.  log;  Schmeer  v.  Gas  Light  Co.,  147 
N.  Y.  529,  reversing  73  Hun  (N.  Y.)  616. 

2.  Schmeer  v.  Gas  Light  Co.,  147  N.  Y.  529, 
reversing  73  Hun  (NT.  Y  )  bit. 

3.  Lanigan  v.  New  York  Gas  Light  Co.,  71 
N.  Y.  29;  Schmeer  v.  Gas  Light  Co.,  147  N.  Y. 
529,  reversing  73  Hun  (N.  Y.)  616. 

4.  Contributory  Negligence  Question  for  Jury. 
—  Hampton  v.  Cradley  Heath  Gas  Co.,  14  Gas 
J.  606;  Lanigan  v.  New  York  Gas-Light  Co., 
71  N.  Y.  29;  Pine  Bluff  Water,  etc.,  Co.  v. 
Schneider,  62  Ark.  109;  Schmeer  v.  Gas  Light 
Co.,  147  N.  Y.  529,  reversing  73  Hun  (N.  Y.) 
616. 

Facts  Held  Not  to  Constitute  Contributory  Neg- 
ligence. —  In  an  action  against  a  gas  company 
for  an  injury  to  the  plaintiff's  house,  caused 
by  an  explosion  of  gas  in  the  cellar  of  the 
house  resulting  from  the  defendant's  negli- 
gence, it  was  held  that  if  the  plaintiff,  acting 
reasonably,  supposed  the  gis  to  proceed  from 
a  furnace  in  the  cellar,  and  to  be  nonexplosive, 
and  under  that  impression  went  into  the  cellar 
with  a  lighted  candle  to  examine  the  furnace, 
and  while  there  the  gas  ignited,  he  was  not 
guilty  of  such  negligence  as  would  prevent  his 
recovering.  Bartlett  v.  Boston  Gas  Light  Co., 
122  Mass.  209. 

What  Will  Constitute  Contributory  Negligence 
as  Matter  of  Law.  —  Where  large  quantities  of 
gas  have  escaped  into  a  building  and  have 
formed  by  diffusion  with  the  air  an  explosive 
compound,  and  this  condition  is  known  to  a 
person  entering  the  building,  it  is  negligence 
in  law  to  enter  with  a  lighted  candle  or  to 
strike  a  match  after  entering.  Consolidated 


Gas  Co.  v.  Crocker,  82  Md.  113;  Vallee  es 
qualite  v.  New  City  Gas  Co.,  (Super.  Ct.  Mon- 
treal) 7  Am.  L.  Rev.  767. 

A  Civil  Engineer,  knowing  that  gas  was 
escaping  into  a  sewer,  went  into  it  with  a 
light,  whereupon  an  explosion  occurred,  in- 
juring him.  It  -vas  held  that  he  was  guilty  of 
contiibutory  negligence  and  could  not  recover 
from  the  gas  company  from  whose  negligence 
the  escape  of  gas  into  the  sewer  resulted.  Oil 
City  Gas  Co.  v.  Robinson,  99  Pa.  St.  1. 

5.  Presumption. —  Lanigan  v.  New  York  Gas- 
Light  Co.,  71  N.  Y.  29. 

A  civil  engineer  may  be  presumed  to  have 
some  knowledge  of  the  dangerous  nature  of 
illuminating  gas,  of  its  power  to  penetrate  the 
earth,  and  of  its  explosive  character  when 
mixed  in  certain  quantities  with  common  air. 
Oil  City  Gas  Co.  v.  Robinson,  99  Pa.  St.  I. 
See  Kibele  v.  Philadelphia,  105  Pa.  St.  41. 

6.  Contributory  Negligence  of  Employee. —  Pine 
Bluff  Water,  etc.,  Co.  v.  Schneider,  62  Ark. 
109. 

7.  Contributory  Negligence  of  Gas  Fitter  Em- 
ployed by  Plaintiff  Will  Not  Preclude  Recovery. 

—  Burrows  v.  March  Gas,  etc.,  Co.,  L.  R.  5 
Exch.  67;  Schermerhorn  v.  Metropolitan  Gas 
Light  Co.,  5  Daly  (N.  Y.)  144.  Compare  Parkin 
v.  Wirksworth  Gas  Co.,  26  Gas  J.  946. 

8.  Contributory  Negligence  of  Tenant  in  Posses- 
sion of  Property.  —  Bartlett  v.  Boston  Gas  Light 
Co.,  117  Mass.  533,  19  Am.  Rep.  421,  122  Mass. 
209. 

9.  Imputable  Negligence. —  Holly  v.  Boston 
Gas  Light  Co.,  8  Gray  (Mass.)  123,  69  Am. 
Dec.  233.  But  upon  the  question  whether  the 
negligence  of  the  legal  custodian  of  an  infant 
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by  an  explosion  of  gas,  the  contributory  negligence  of  the  owner  of  the  house 
in  which  the  explosion  occurred,  and  in  whose  family  the  plaintiff  lived,  cannot 
be  imputed  to  the  plaintiff.1 

IX.  Liability  of  Consumer  to  Pay  foe  Gas  Fuenished  —  1.  Where  There  Is 
an  Express  Contract  —  a.  In  General.  —  Where  there  is  an  express  contract 
between  a  gas  company  and  a  consumer  as  to  the  price  to  be  paid  for  the  gas, 
the  former  is  entitled  to  recover  the  contract  price  for  gas  furnished  by  it.2 

b.  Liability  of  Municipal  Corporations.  —  Where  a  municipal  cor- 
poration is  under  a  contract  with  a  gas  company  for  a  supply  of  gas,  it  is 
bound  to  pay  the  contract  price  for  the  gas  furnished,3  and  a  declaration  by 
such  corporation  that  it  will  not  perform  its  part  of  the  contract  does  not 
rescind  the  contract,  but  is  a  breach  of  it,  for  which  the  gas  company  may 
recover  damages  ;  4  nor  will  the  inability  of  the  corporation  to  pay  for  the  gas 
furnished,5  or  the  exhaustion  of  an  appropriation,6  or  an  illegal  promise  to 
pay  for  the  gas  out  of  a  particular  fund  devoted  by  law  to  another  purpose,7 
defeat  an  action  against  it  on  the  contract.  The  corporation  cannot  avoid 
payment  for  the  gas  on  the  ground  that  the  works  at  which  it  is  manufactured 
are  a  nuisance,  when  such  works  have  never  been,  in  the  proper  manner, 
declared  a  nuisance.8 

Contract  for  Particular  Year  Not  a  Continuing  One.  —  A  contract  made  by  a  city  with 
a  gas  company,  for  lighting  its  public  buildings  and  streets  with  gas  during  a 
particular  year,  is  not  in  its  nature  a  continuing  one,  so  as  to  fix  the  measure 
of  compensation  for  a  subsequent  use.9 

Construction  of  Particular  Provisions  of  Contracts.  —  Particular  provisions  of  certain 
contracts  entered  into  by  municipal  corporations  with  gas  companies  for  the 
lighting  of  the  streets  of  the  former  with  gas  have  received  the  interpretation 
of  the  courts.10 


is  imputable  to  the  latter  there  is  much  con- 
flict. The  general  subject  is  fully  discussed 
in  the  title  Contributory  Negligence,  vol.  7, 
p.  448. 

1.  Richmond  Gas  Co.  v.  Baker,  146  Ind.  600. 

2.  Davenport  Gas  Light,  etc.,  Co.  v.  Daven- 
port, 15  Iowa  6. 

A  Surety  who  guarantees  that  A,  the  land- 
lord of  a  hotel,  will  pay  his  gas  bills,  is  not 
liable  for  the  default  of  B,  a  subsequent  ten- 
ant of  the  hotel,  nor  will  the  fact  that  A  neg- 
lected to  give  to  the  gas  company  notice  of  the 
change  of  ownership  of  the  hotel  render  him 
liable.  Manhattan  Gas  Light  Co.  v.  Ely,  39 
Barb.  (N.  Y.)  174. 

3.  Statute  Authorizing  Addition  of  Internal- 
revenue  Tax  to  Contract  Price  of  Gas.  —  Section 
94  of  the  Internal  Revenue  Act  of  June  30, 
1864  (13  U.  S.  Stat,  at  L.  264),  levying  '.axes 
on  illuminating  gas,  to  be  paid  by  the  manu- 
facturer thereof,  as  amended  by  the  Act  of 
July  18,  1866  (14  U.  S.  Stat,  at  L.  128),  con- 
tained the  following  provision  :  "All  gas  com- 
panies whose  price  is  fixed  by  law  are  author- 
ized to  add  the  tax  herein  imposed  to  the  price 
per  thousand  feet  on  gas  sold;  and  all  such 
companies  which  have  heretofore  contracted 
to  furnish  gas  to  municipal  corporations  are  in 
like  manner  *  *  *  authorized  10  add  such 
tax  to  such  contract  price."  It  was  held  that 
this  provision  did  not  make  a  municipal  cor- 
poration liable  for  the  tax  in  a  case  where  a 
gas  company  had,  for  a  valuable  considera- 
tion, contracted  to  furnish  the  corporation  with 
gas  "  free  of  charge."  Pittsburgh  Gas  Co.  v. 
Pittsburgh,  101  U.  S.  219. 

Company  Estopped  from  Seeking  to  Limit  Opera- 


tion of  Contract.  —  St.  Louis  Gaslight  Co.  v.  St. 
Louis,  46  Mo.  121. 

Evidence  Admissible  to  Show  Eecognition  by 
Municipality  of  Its  Liabilities.  —  Davenport  Gas 
Light,  etc.,  Co.  v.  Davenport,  13  Iowa  229. 

4.  Effect  of  Eefusal  of  Municipality  to  Perform 
Contract.  —  Davenport  Gas  Light,  etc.,  Co.  v. 
Davenport,  13  Iowa  229;  Nebraska  City  v. 
Nebraska  City  Hydraulic  Gas  Light,  etc.,  Co., 
9  Neb.  339. 

In  such  a  case  the  company  may,  instead  of 
complying  with  the  agreement  and  recovering 
the  contract  price,  withhold  the  gas  and 
recover  the  difference  between  the  cost  of  fur- 
nishing and  its  value  by  the  terms  of  the  con- 
tract. Davenport  Gas-Light,  etc.,  Co.  v.  Dav- 
enport, 15  Iowa  6. 

5.  Inability  of  Municipality  to  Pay.  —  Daven- 
port Gas  Light,  etc.,  Co.  v.  Davenport,  13 
Iowa  229. 

6.  Exhaustion  of  Appropriation.  —  New  York 
Mut.  Gas-Light  Co.  v.  New  York,  (Supm.  Ct.) 
49  How.  Pr.  (N.  Y.)  227. 

7.  Illegal  Promise  to  Pay  from  a  Particular 
Fund.  —  Nebraska  City  v.  Nebraska  City 
Hydraulic  Gas  Light,  etc.,  Co.,  9  Neb.  339. 

8.  Davenport  Gas  Light,  etc.,  Co.  v.  Daven- 
port, 13  Iowa  229. 

9.  Harlem  Gas-light  Co.  v.  New  York,  33  N. 
Y.  309,  affirming  3  Robt.  (N.  Y.)  100.  But  see 
Taylor  v.  Lambertville,  43  N.  J.  Eq.  107. 

10.  Effect  of  Agreement  to  Permit  Company  to 
Shut  Off  Gas  Pending  Litigation.  —  Davenport 
Gas  Light,  etc.,  Co.  v.  Davenport,  15  Iowa  6. 

"  Public  Posts."  —  In  an  action  by  a  gas  com- 
pany against  a  municipal  corporation  on  a 
contract,  by  the  terms  of  which  the  company 
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2.  In  Absence  of  Express  Contract.  —  In  the  absence  of  a  contract  a  municipal 
corporation  or  an  individual  is  bound  to  pay  a  reasonable  price  for  gas  furnished 
by  a  gas  company  and  received  and  used  by  such  corporation  or  individual,1 
and  the  same  is  true  where  there  is  a  contract  which  contains  no  stipulation 
fixing  the  price  to  be  charged  for  gas.2 

3.  Amount  of  Gas  for  Which  Consumer  Must  Pay.  — A  gas  company  which 
supplies  illuminating  gas  to  the  consumer's  premises  delivers  the  gas  when  it 
passes  through  the  meter  which  registers  the  delivery,  and  it  is  accordingly 
entitled  to  charge  the  customer  for  the  amount  thus  delivered  and  registered, 
assuming  that  the  meter  is  not  defective  so  as  to  register  an  excessive  amount.3 
If,  without  its  connivance  or  fault,  the  gas  is  subsequently  diverted  from  the 
premises  where  it  is  thus  delivered,  so  that  a  third  person  in  fact  obtains  the 
use  thereof,  the  gas  company  is  not  answerable  to  the  consumer  for  the  loss.4 

4.  Right  to  Recover  Back  Amount  Paid  in  Excess  of  Legal  Rate.  —  Where  a 
municipal  ordinance  fixes  the  maximum  rate  which  a  gas  company  may  charge 
for  gas,  a  charge  in  excess  of  such  rate  being  illegal,  the  excess,  if  it  be  paid  by 
a  private  consumer  who  is  ignorant  that  the  charge  is  excessive,  may  be  recov- 
ered back  though  no  right  of  action  is  declared  by  the  ordinance  in  favor  of 
a  private  consumer.5 

X.  Liability  foe  Interference  with  or  Injury  to  Company's  Property 
—  1.  Property  Placed  in  Public  Highway  under  Authority  of  Law.  —  For  an  un- 


was  to  supply  gas  to"  public  posts,"  it  was 
held  that  this  phrase"  public  posts  "  included 
posts  erected  and  used  for  the  benefit  of  the 
public,  and  was  not  restricted  to  those  owned 
by  the  city.  Davenport  Gas  Light,  etc.,  Co.  v, 
Davenport,  13  Iowa  229. 

Covenants  Held  to  Be  Independent  and  Not 
Mutual.  —  London  Gas- Light  Co.  v.  Chelsea,  8 
C.  B.  N.  S.  215,  98  E.  C.  L.  215.  See  also 
Great  Central  Gas  Consumers'  Co.  v.  Tallis,  3 
Gas  J.  s;  In  re  Richmond  Gas  Co.,  (1893)  I  Q. 
B.  56. 

Construction  of  Contract  Containing  Proviso. — 

Winfijld  v.  Winfield  Gas  Co.,  37  Kan.  24. 

1.  Liability  for  Gas  Furnished  in  Absence  of 
Contract.' — London  Gas-Light,  etc.,  Co.  v. 
Nicholis,  2  C.  &  P.  365,  12  E.  C.  L.  174;  Field, 
J.,  in  San  Francisco  Gas  Co.  v.  San  Francisco, 
9  Cal.  453;  Williams  v.  Mutual  Gas  Co.,  52 
Mich.  499,  50  Am.  Rep.  266;  Harlem  Gas-light 
Co.  v.  New  York,  33  N.  Y.  309;  Cincinnati 
Gas  Light,  etc.,  Co.  v.  Avondale,  43  Ohio  St. 
257- 

Where  Charter  Imposes  Duty  of  Furnishing  City 
with  Gas.  —  When  the  legislature,  in  granting 
a  charter  to  a  gas  company,  imposes  upon  the 
company,  as  one  condition  of  the  charter  the 
furnishing  of  a  certain  quantity  of  gas  to  a 
city,  the  law  does  not  raise  an  implied  promise 
on  the  part  of  the  city  to  pay  for  that  which 
the  compiny  is  unconditionally  required  to 
furnish.  Virginia  City  Gas  Co.  v.  Virginia 
City  3  Nev.  320. 

2.  Liability  under  Contract  Not  Fixing  Price. 
—  Hirlem  Gas  Light  Co.  v.  New  York,  3  Robt. 
(N.  Y.)  100,  affirmed  33  N.  Y.  309. 

3.  When  Delivery  Takes  Place.  —  Chouteau  v. 
St.  Louis  Gas  Light  Co.,  47  Mo.  App.  326 

Whether  Meter  Is  Absolute  Test  of  Quantity  of 
Gas  Consumed.  —  In  New  York  it  has  been  held 
that  a  gas  company's  meter,  even  after  having 
been  tested  and  inspected  according  to  law,  is 
not  to  be  regarded  as  the  absolute  test  of  the 
quantity  of  gas  consumed,  but  may  be  con- 
tested by  other  reliable  testimony.    Sickles  v. 

14  C.  of  L. — 60  945 


Manhattan  Gas-Light  Co.,  (Supm.  Ct.  Spec. 
T.)  66  How.  Pr.  (N.  Y.)  314;  Tarrytown,  etc.. 
Union  Gaslight  Co.  v.  Bird,  (Supm.  Ct.  Gen. 
T.)  19  N.  Y.  Supp.  988,  65  Hun  (N.  Y.)  621. 

So  in  an  action  by  a  gas  company  to  recover 
the  price  of  illuminating  gas  alleged  to  have 
been  consumed,  the  defendant  may  show  that 
the  gas  went  out  by  air  passing  through  the 
tubes,  as  affecting  the  quantity  of  gas  con- 
sumed. Tarrytown,  etc.,  Union  Gaslight  Co. 
v.  Bird,  (Supm.  Ct.  Gen.  T.)  19  N.  Y.  Supp. 
988,  65  Hun  (N.  Y.)  621. 

But  in  New  Brunswick,  under  a  statute  re- 
quiring the  appointment  of  an  inspector  to 
ascertain  the  accuracy  of  gas  meters  used  by 
a  gas  company,  and  to  seal  such  meters,  and 
prohibiting  gas  companies  from  putting  in  use 
any  meter  which  shall  not  have  been  inspected 
and  sealed,  it  was  held,  in  an  action  by  a  gas 
company  against  a  consumer  of  its  gas,  that, 
had  it  been  shown  that  the  company  had 
placed  on  the  defendant's  premises  a  meter 
duly  verified  and  stamped,  the  indication  of  it, 
subject  only  to  being  tested  and  corrected  in 
the  manner  pointed  out  by  the  legislature, 
would  be  conclusive  upon  the  parties;  but  that 
the  defendant  was  not  bound  by  an  unverified 
meter.  St.  John  Gas-Light  Co.  v.  Clerke,  17 
N.  Bruns.  307. 

4.  Amount  of  Gas  for  Which  Consumer  Is 
Liable. — -Chouteau  v.  St.  Louis  Gaslight  Co., 
47  Mo.  App.  326. 

Register  Kept  by  City  Official  Admissible  to 
Show  Amount  of  Gas  Consumed  by  Municipality. 

—  St.  Louis  Gaslight  Co.  v.  St.  Louis,  86  Mo. 
495- 

Bills  for  Preceding  Months  Approved  by  Council. 

—  In  Davenport  Gas  Light,  etc.,  Co.  v.  Daven- 
port, 13  Iowa  229,  it  was  held  that  the  bills  for 
gas  furnished  during  the  months  immediately 
preceding  under  the  same  contract,  approved 
by  the  council  of  the  corporation,  were  admis- 
sible for  the  purpose  of  showing  the  number 
of  lamps  lighted. 

5.  Pingree  v.  Mutual  Gas  Co.,  107  Mich.  156. 
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authorized  interference  with  or  injury  to  the  pipes,  stopcocks,  curb  boxes,  or 
other  property  of  a  gas  company  placed  in  a  public  highway  under  authority 
of  law,  the  company  may  recover  damages  in  an  action  therefor,1  and  an  injunc- 
tion will  be  granted  to  restrain  such  an  interference  with  or  injury  to  the 
property  of  the  company  so  placed.3 

2.  Appliances  Put  into  Building  of  Consumer.  —  Where  a  gas  company,  at  the 
request  of  a  consumer,  puts  into  his  building  appliances,  the  property  of  the 
company,  for  supplying  him  with  gas,  and  as  a  result  of  the  consumer's  negli- 
gence in  the  management  of  such. appliances,  without  any  contributory  neg- 
ligence on  the  part  of  the  company,  the  appliances  are  injured  or  destroyed, 
the  consumer  will  be  liable  in  damages  therefor.3 

3.  Right  of  Consumer  to  Cut  Off  Gas  and  Remove  Meters.  —  A  patron  of  a  gas 
company  cannot  be  compelled  to  continue  his  connection  against  his  will ;  he 
has  the  right  to  have  his  premises  disconnected  from  the  pipes  of  the  company 
at  his  pleasure.  But  he  cannot  interfere  with  the  property  and  appliances  of 
the  company,  located  in  the  street  or  sidewalk,  and  turn  off  the  gas  at  that 
point,  until  after  reasonable  notice  to  the  company  to  shut  off  the  gas  from  his 
premises,  and  its  neglect  or  refusal  so  to  do  ;  nor  may  he  remove  the  company's 
appliances  from  his  premises  without  first  having  the  gas  shut  off.4 

XI.  LARCENY  OF  GAS.  —  Illuminating  gas  may  be  the  subject  of  larceny,5 
and  a  customer  of  a  gas  company  is  guilty  of  that  crime  if  he  secretly  and 
fraudulently  inserts  a  pipe  into  the  service  pipe  through  which  he  receives  gas 
from  the  company,  and  thus  diverts  the  gas  for  his  consumption  without  per- 
mitting it  to  pass  through  the  meter,6  or  if  he  thus  secretly  and  fraudulently 


1.  Liability  for  Interference  with  or  Injury  to 
Property  in  Highway.  —  Imperial  Gas  Light, 
etc.,  Co.  v.  London  Gas  Light  Co.,  io  Exch. 
39;  Croft,  etc.,  Gas  Co.  v.  Pryor,  31  Gas  J. 
386;  Pennsylvania  Gas  Co.  v.  Warren,  etc., 
Gas  Co.,  3  Pa.  Dist.  67. 

Owner  of  Soil  of  Highway  Liable  for  Letting 
Down  Earth  under  Pipes.  —  Normanton  Gas  Co. 
v.  Pope,  52  L.  J.  Q.  B.  629,  49  L.  T.  N.  S.  798. 
32  W.  R.  134,  affirming  47  J.  P.  181. 

Company  May  Recover  for  Injury  from  Negli- 
gence of  Authorities  in  Repairing  Streets.  —  Gas 
Light,  etc.,  Co.  v.  St.  Mary  Abbott's,  15  Q. 
B.  D.  1. 

Unavoidable  Injury  Resulting  from  Bad  Con- 
dition of  Street.  —  In  an  action  by  a  gas  com- 
pany, brought  for  injury  done  to  one  of  its 
lamp  posts,  the  bad  condition  of  the  street,  by 
reason  whereof  the  defendant's  wagon  un- 
avoidably slipped  around  against  the  post  and 
broke  it,  is  a  good  defense.  Roche  v.  Mil- 
waukee Gas  Light  Co.,  5  Wis.  55. 

Right  to  Lay  Pipes  Across  River  Subordinate  to 
Right  of  Navigation. —  Milwaukee  Gas  Light 
Co.  v.  Schooner  Gamecock,  23  Wis.  144. 

Title  and  Possession  Sufficient  to  Enable  Com- 
pany to  Maintain  Action. —  Where  a  company 
was  authorized  by  contract  with  a  city  to  erect 
lamp  posts  upon  the  sidewalks,  and  the  com- 
pany erected  the  posts,  managed  and  con- 
trolled, cleaned,  and  repaired  them,  it  was 
held  that  this  was  sufficient  title  and  posses- 
sion to  enable  the  company  to  maintain  an 
action  for  an  injury  done  to  them.  Roche  v. 
Milwaukee  Gas  Light  Co.,  5  Wis.  55. 

2.  Interference  with  or  Injury  to  Property  Will 
Be  Restrained.  —  Gas  Light,  etc.,  Co.  v.  St. 
Mary  Abbott's,  15  Q.  B.  D.  1;  Coffey ville 
Min.,  etc.,  Co.  v.  Citizens'  Natural  Gas,  etc., 
Co.,  55  Kan.  173;  Poughkeepsie  Gas  Co.  v. 
Citizens'  Gas  Co.,  89  N.  Y.  493,  affirming  20 


Hun  (N.  Y.)  214;  Pennsylvania  Gas  Co.  v. 
Warren,  etc.,  Gas  Co.,  3  Pa.  Dist.  67. 

A  Mere  Fear  or  Belief  that  Injury  Will  Be  Done 
is  not  sufficient.  Coffeyville  Min.,  etc.,  Co.  v. 
Citizens'  Natural  Gas,  etc.,  Co..  55  Kan.  173. 

S.  Kohler  Brick  Co.  v.  Northwestern  Ohio 
Natural  Gas  Co.,  5  Ohio  Cir.  Dec.  379. 

4.  Pennsylvania  Gas  Co.  v.  Warren,  etc., 
Gas  Co.,  3  Pa.  Dist.  67. 

5.  Illuminating  Gas  May  Be  Subject  of  Larceny. 
—  Reg.  v.  White,  20  Eng.  L.  &  Eq.  585,  17 
Jut".  536,  6  Cox  C.  C.  213,  Dears.  C.  C.  203; 
Reg.  v.  Mitchell,  22  Gas  J.  137;  Reg.  v.  Firth, 
L.  R.  1  C.  C.  172;  Com.  v.  Shaw,  4  Allen 
(Mass.)  308,  81  Am.  Dec.  706;  State  v.  Well- 
man.  34  Minn.  221. 

6.  Reg.  v.  White,  20  Eng.  L.  &  Eq.  585,  17 
Jur.  536,  6  Cox  C  C  213,  22  L.  J.  M.  C.  123, 
holding  that  in  such  a  case  it  is  immaterial 
whether  the  service  pipe  is  the  property  of  the 
company  or  the  customer. 

A  New  York  Statute  makes  it  a  misdemeanor 
to  connect  a  pipe  with  the  service  pipe  of  a 
gas  company  in  such  a  manner  as  to  take  gas 
therefrom  without  letting  it  pass  through  the 
meter.  Pen.  Code  N.  Y.,  §  651;  People  v. 
Wilber,  (Genesee  Sess.)  4  Park.  Crim.  (N. 
Y.)  19. 

English  Penal  Statute.  —  For  the  construction 
of  English  statutes  imposing  a  penalty  for 
knowingly  and  wilfully  preventing  any  meter 
from  duly  registering  the  quantity  of  gas  sup- 
plied, or  for  abstracting  gas  from  the  pipes  of 
a  gas  company  without  its  consent,  see  Reg. 
v.  White,  20  Eng.  L.  &  Eq.  585,  17  Jur.  536,  6 
Cox  C.  C.  213,  22  L.  J.  M.  C.  123;  Wood  v. 
West  Ham  Gas  Co.,  52  L.  T.  N.  S.  817,  33  W.  R. 
799,  49  J.  P.  662;  Reg.  v.  Jenkins,  5  Gas  J. 
214. 

Statutory  Penalty  an  Additional  Punishment.  — 

A  fraudulent  diversion  of  gas  from  a  com- 
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Definitions. 


diverts  and  uses  the  gas  after  the  company  has  closed  its  service  pipe  and 
removed  its  meter  and  has  given  him  notice  thereof.1 

GASOLINE.  —  See  note  2. 

GATE.    (See  also  the  title  CROSSINGS,  vol.  8,  pp.  368,  394,  433.)  —  A  gate 
is  a  contrivance  for  passing  through  a  fence.3 
GATHER.  —  See  note  4. 

GAVELKIND.  (Sec  also  the  title  SUCCESSION.)  —  A  custom  of  the  English 
county  of  Kent  that  all  sons  inherit  equally  from  their  father. 

GELDING.    (See  Cattle;  Horses.)  — A  horse  that  has  been  castrated.5 


pany's  meter,  amounting  to  larceny,  will  not 
be  reduced  to  an  offense  of  a  lower  grade  by 
a  provision  in  the  company's  act  imposing  a 
penalty  upon  any  person  who  knowingly  and 
wilfully  prevents  any  meter  from  duly  regis- 
tering the  quantity  of  gas  supplied.  The 
penalty  is  an  additional  punishment.  Reg.  v. 
White,  20  Eng.  L.  &  Eq.  585,  17  Jur.  536,  6 
Cox  C.  C.  213,  22  L.  J.  M.  C.  123. 

1.  Com.  v.  Shaw,  4  Allen  (Mass.)  308,  81 
Am.  Dec.  706. 

2.  S.  ordered  a  barrel  of  "  puroline  "  from  a 
dealer  in  petroleum,  who  filled  the  order  by 
delivering  a  barrel  of  gasoline  of  74  degrees 
gravity,  marked,  as  required  by  statute,  "  Ex- 
plosive and  dangerous."  The  gasoline  ex- 
ploded and  S.  brought  suit  against  the  dealer 
for  damages.  It  was  held  that  the  dealer  had 
not  been  guilty  of  deception,  the  court  saying 
that  puroline  and  gasoline  were  both  petroleum 
products;  the  difference  in  danger  between 
them  was  so  slight  and  insignificant  that  it 
was  hardly  measurable  or  perceptible,  and  it 
appeared  that  in  the  trade  orders  for  puroline 
were  almost  usually  filled  bv  delivering  74- 
degree  gasoline.  Socola  v.  Chess-Carley  Co., 
39  La.  Ann.  344. 

3.  Gate.  —  Mackie  v.  Central  R.  Co.,  54  Iowa 
541.  In  that  case  the  court  said:  "  The 
thought  is  this:  a  gate  is  not  a  fence;  the  de- 
fendant was  under  obligation  to  keep  a  gate, 
therefore  it  had  no  right  to  fence.  But  the 
error  of  the  position  is  obvious.  '  To  fence  ' 
means  '  to  inclose  with  a  fence  or  other  protec- 
tion.' A  gate  is  a  protection.  It  is  a  contriv- 
ance for  passing  through  a  fence.  It  is,  in- 
deed, a  part  of  the  fence,  which  is  defined  to  be 
•  a  protection,'  '  an  inclosing  structure'of  wood, 
iron,  or  other  material,  intended  to  prevent  in- 
trusion from  without  or  straying  from  within.' 
A  gate  is  a  necessary  part  of  such  inclosing 
structure;  it  is  a  part  of  the  fence."  See  also 
the  tide  Fences,  vol.  12,  p.  1081. 

Gateway.  —  In  Reilly  v.  Booth,  34  S.  J.  250, 
it  was  held  that  by  the  grant  of  a  gateway  of 
specified  dimensions  not  only  a  right  of  way 
but  the  right  to  use  the  gateway  for  all  law- 
ful purposes  passed. 

4.  Lease.  —  A  clause  in  a  lease  reserving  to 
the  lessee  *'  the  right  to  gather  crop  after  the 
expiration  of  the  lease  "  entitles  him  to  free 
ingress  and  egress,  so  far  as  is  necessary  to 
gather  and  remove  the  crop,  but  does  not  en- 
title him  to  hold  over,  after  the  expiration  of 
the  term,  for  that  purpose.  Stoddard  v. 
Waters,  30  Ark.  156.  See  also  the  titles 
Landlord  and  Tenant;  Leases. 

A  Devise  of  a  tract  of  land,  together  with 
"  all    *    *    *    crops  thereon,  whether  gath- 


ered or  growing  at  the  time  of  my  death," 
passes  not  only  the  crops  of  the  year  in  which 
the  testator  died,  but  those  of  the  preceding 
year  remaining  on  the  land,  and  those  brought 
there  from  other  plantations  to  be  stored. 
Carnagy  v.  Woodcock.  2  Munf.  (Va.)  234,  5 
Am.  Dec.  470.    See  also  the  title  Wills. 

Gathering.  —  A  statute  provided  for  a  lien  for 
articles  advanced  for  cultivating  and  gathering 
crops.  The  words  "  cultivating  and  gather- 
ing" were  held  synonymous  with  "  producing 
and  utilizing."  Mooney  v.  Hough,  84  Ala.  85. 
See  also  the  title  Crops,  vol.  8,  p.  327. 
5.  Brisco  v.  State,  4  Tex.  A  pp.  219. 
Larceny.  (See  also  12  Encyc.  of  Pl.  and  Pr. 
986,  title  Larcei-y.) —  An  indictment  for  the 
larceny  of  a  horse,  under  a  statute  prescribing 
punishment  for  the  theft  of  a  "  horse,  mare, 
gelding,"  etc.,  is  sustained  by  proof  of  the  theft 
of  a  gelding,  the  term  "  horse  "  being  a  generic 
term  which  includes  gelding.  See  Peg.  v. 
Aldridge,  4  Cox  C.  C.  143;  People  v.  Butler. 
2  Utah  504;  State  v.  Donnegan,  34  Mo.  67; 
Baldwin  v.  People,  2  111.  304.  See  also  the 
title  Horses. 

On  the  contrary  it  has  been  held  that  "  the 
term  is  used  in  the  statute  *  *  *  dis- 
tinctively from  the  word  '  horse,'  and  a  con- 
viction for  the  theft  of  a  horse  upon  the  proof 
of  taking  feloniously  a  gelding  would  be  as  in- 
congruous as  that  of  stealing  a  mule  or  an  ass 
upon  a  similar  indictment  "  Jordt  v.  State, 
31  Tex.  571.  See  also  Banks  v.  State,  28  Tex. 
644;  Turley  v.  State,  3  Humph.  (Tenn  )  323; 
Hooker  v.  State,  4  Ohio  348;  State  v.  McDon- 
ald, 10  Mont.  21;  State  v.  Buckles,  26  Kan. 
237;  State  v.  Royster,  65  N.  Car.  539;  State  v. 
Plunket,  2  Stew." (Ala.)  12. 

Evidence  is  inadmissible  that  in  the  common 
understanding  of  the  community  "  horse  "  in- 
cludes gelding.  The  statute  has  made  the 
distinction.  Turley  v.  State,  3  Humph. 
(Tenn.)  323. 

But  the  term  "  horse"  used  in  an  affidavit 
is  support  of  a  motion  for  a  continuance  will 
be  understood  in  its  popular  sense,  and  the 
continuance  will  not  be  refused  on  the  ground 
that  the  charge  is  the  theft  of  a  gelding. 
Trevinio  v.  State,  I  Tex.  App.  72. 

So  where  the  indictment  is  for  the  theft  of 
a  gelding,  and  the  witnesses  use  the  terms 
"  horse  "  and  gelding  interchangeably,  it  is 
not  error  for  the  court  to  refuse  to  instruct  the 
jury  that  if  the  proof  showed  the  larceny  of  a 
horse  they  must  acquit,  the  owner  having 
testified  that  the  beast  was  a  gelding.  S'.ate 
v.  Ingram,  16  Kan.  14. 

An  indictment  for  the  larceny  of  a  gelding 
is  not  sustained  by  proof  of  larceny  of  a  ridg- 
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GEM—  GENERAL. 


Definition. 


GEM.  —  See  note  i. 

GENEALOGY.  —  See  the  titles  PEDIGREE  ;  SUCCESSION. 

GENERAL.  (See  also  Ordinary  ;  Special  ;  Specific.)  —  General  means 
common  to  many  or  the  greatest  number;  having  a  relation  to  all;  common 
to  the  whole  ;2  not  specific  ;  vague  ;  indefinite.3  The  term  is  sometimes  used 
synonymously  with  "  public  "  4  and  "  regular."5 


ing,  *".  e.,  a  horse  half  castrated.  Brisco  v. 
State,  4  Tex.  App.  219,  30  Am.  Rep.  162. 

Gilding  for  Gelding.  —  See  Thomas  v.  State, 
2  Tex.  App.  294.. 

1.  Gem.  —  The  word  gem,  applied  to  a  special 
form  of  gun,  is  not  a  fancy  word  within  the 
meaning  of  an  act  prescribing  the  kind  of 
words  that  may  be  registered  as  trademarks. 
In  re  Arbenz,  35  Ch.  D.  248,  35  W.  R.  527, 
where  Cotton,  L.  J.,  said:  "  The  word  gem 
'•*  *  *  would  originally,  in  the  English 
language,  as  applied  to  guns,  be  undoubtedly 
considered  as  a  fancy  word;  but  we  know  how 
many  words  get  what  one  may  call  a  slang 
meaning,  and  we  frequently  hear  things 
spoken  of  as  gems,  not  as  indicating  that  they 
are  in  any  wayconnected  with  precious  stones 
or  jewels,  but  that  they  are  very  good."  See 
also  the  title  Trademarks. 

2.  General.  —  Matter  of  Bonnaffe,  23  N.  Y. 
169;  Koen  v.  State,  35  Neb.  678. 

The  word  general  comes  from  "  genus," 
and  relates  to  a  whole  genus  or  kind;  or,  in 
other  words,  to  a  whole  class  or  order.  Cox 
v.  Slate,  8  Tex.  App.  289;  Brooks  v.  Hyde,  37 
Cal.  376. 

General  and  Ordinary.  (See  also  the  titles 
Municipal  Corporations;  Taxation.) — A 
city  charter  authorized  a  city  to  levy  and  col- 
lect an  annual  tax  to  be  used  for  current  ex- 
penses and  for  the  general  improvement  of 
the  city.  It  was  held  that  by  general  im- 
provement was  meant  ordinary  improvement. 
Austin  v.  Nalle,  85  Tex.  541. 

Where  a  municipal  corporation  was  em- 
powered to  collect  a  tax  for  general  revenue 
purposes,  it  was  held  that  the  words  "  gen- 
eral revenue  purposes"  meant  the  same  as 
"  ordinary  purposes."  Stevens  v.  Miller,  3 
Kan.  App.  192. 

General  and  Universal.  —  In  Blair  v.  Howell, 
68  Ioiva  621,  it  was  said:  "  It  is  proven  that 
Bawen  sometimes  denied  that  the  plaintiffs 
were  his  children.  In  such  denial  he  certainly 
did  not  recognize  them.  It  is  claimed,  there- 
fore, that  his  recognition  was  not  general,  but 
at  most  was  limited  and  partial.  Rut  every- 
thing is  limited  and  partial  which  is  not  uni- 
versal, and  general  is  not  equivalent  to 
'  universal.'  Webster  says  that  the  word  gen- 
eral nvans  '  extensive,  though  not  universal.' 
We  think  that  the  evidence  shows  clearly  that 
Bowen's  recognition  of  the  plaintiffs  was  gen- 
eral." See  also  the  title  Bastardy,  vol.  3,  p. 
897- 

3.  General  and  Particular.  —  Cribbs  v.  Bene- 
dict, 64  Ark.  555. 

General  and  Specific.  —  In  holding  that  in  an 
action  of  replevin  the  affidavit  should  specifi- 
cally describe  the  property  sought,  the  court 
said:  "  The  action  of  replevin  is  to  recover  the 
possession  of  specific  property,  and  the  word 
'  specific  '  means  the  very  opposite  of  the  word 
general,  and  the  language  of  plaintiff's  peti- 


tion is  nothing  but  general."  Smith  v.  Mc- 
Coole,  5  Kan.  App.  715. 

4.  Public  and  General.  —  "  Public  "  and  gen- 
eral, as  applied  to  statutes,  have  been  held  to 
be  convertible  terms.  Claik  v.  Janesville,  10 
Wis.  178;  Burhop  v.  Milwaukee,  21  Wis.  259. 
See  the  title  Statutes. 

5.  General  and  Regular.  (See  also  Regular.) 
—  In  Slate  v.  Conrades,  45  Mo.  47,  it  was 
said:  "  When  applied  to  elections,  the  terms 
'  regular  '  and  general  have  been  used  inier- 
changeably  and  synonymously.  The  word 
'  regular  '  is  used  in  reference  to  the  general 
election  occurring  throughout  the  slate."  Se» 
infra,  this  note,  General  Election. 

General  Assembly.  (See  also  the  title  Legis. 
LATURE.) — In  State  v.  Gear,  5  Ohio  Dec.  569, 
the  term  "  legislature  "  was  held  synony- 
mous with  "  general  assembly." 

General  Assignment.  —  A  statute  forbade 
preferences  in  all  general  assignments  for  the 
benefit  of  creditors.  It  was  held  that  this  did 
not  prevent  an  assignment  by  a  debtor  of  all 
his  property  to  a  single  creditor  for  the  bona 
fide  purpose  of  paying  the  debt.  Tompkins 
v.  Penn  Yan  First  Nat.  Bank,  (Supm.  Ct. 
Spec.  T.)  18  N.  Y.  Supp.  234.  See  also  the 
titles  Assignments  for  the  Benefit  of  Cred- 
itors, vol.  3,  pp.  7,  2i,  72;  Fraudulent  Sales 
and  Conveyances,  ante,  p.  210;  Insolvency 
and  Bankruptcy. 

General  and  Ordinary  Business  of  a  Corporation. 
(See  also  the  titles  Injunctions;  Municipal 
Corporations.)  —  In  Doty  v.  Menasha,  14 
Wis.  75,  it  was  held  that  an  injunction  to  re- 
strain the  treasurer  of  a  village  from  execut- 
ing and  delivering  deeds  of  certain  lots  in  such 
village  which  had  been  sold  for  nonpayment 
of  taxes  was  not  an  injunction  to  suspend  ihe 
general  and  ordinary  business  of  a  corpora- 
tion. The  court  said:  '"  Its  suspension  for  a 
time  does  not  suspend  the  governmental 
powers  of  the  corporation  or  interfere  with 
the  transaction  of  its  ordinary  business.  By 
the  use  of  the  term  '  general  and  ordinary 
business,'  the  legislature  must  have  intended 
that  the  special  and  extraordinary  business  of 
corporaiions  might,  in  proper  cases,  be  re- 
strained by  the  usual  process." 

An  injunction  10  restrain  a  holder  of  stock 
in  an  incorporated  company  frcm  voting  upo« 
such  stock  at  an  election  of  directors  for  said 
company  was  held  not  an  injunction  to  sus- 
pend the  general  and  ordinary  business  of  a 
corporation.    Reed  v.  Jones,  6  Wis.  680. 

General  Character.  (See  also  the  title  Char- 
acter (in  Evidence),  vol.  5,  p.  850.) — Upoa 
the  meaning  of  this  term  in  law,  restricting 
evidence  of  character  to  general  character,  the 
couit  said  in  Cline  v.  Slate,  51  Ark.  143: 
"  The  term  '  general  character  '  is  used  in  this 
connection  in  contradistinction  to  particular 
facts  or  parts  of  character." 

The  term  "  general  character"  is  used  ia 
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GENERAL  ACCEPTANCE.    (See  also  the  title  BILLS  OF  EXCHANGE  AND 


legal  signification,  "  as  it  is  frequently  used  in 
common  parlance,  to  express  the  opinion  that 
has  generally  oblained  of  a  person's  character 
—  the  estimate  [the]  communily  generally  has 
formed  of  it."    Bucklin  v.  Slate,  20  Ohio  24. 

General  Circulation.  (See  also  the  titles  Libel 
and  Slander;  Newspapers;  Notice;  and  see 
Encyc.  of  Pl.  and  Pr.,  title  Publication.)  — 
In  a  prosecution  for  libel,  the  publication  was 
charged  to  have  been  made  in  a  certain  paper 
of  general  circulation.  It  was  held  that  it  was 
noi  necessary  that  the  newspaper  circulate  to 
any  considerable  extent,  if  at  all,  out  of  the 
6tate,  nor  that  it  circulate  in  every  county  in 
the  state,  but  it  must  extend  beyond  the 
county  in  which  it  is  published  to  have  a  gen- 
eral circulation.  The  court  said:  "  If  the  cir- 
culation of  a  paper  in  one  county  is  a  general 
circulation,  then  why  is  not  the  same  (rue  if  it 
circulates  in  a  village,  township,  or  other  sub- 
division of  a  county?"  Koen  v.  State,  35  Neb. 
676. 

Where  a  statute  required  publication  in 
three  papers  of  general  circulation,  it  was  held 
that  this  required  only  a  publication  in  a  gen- 
eral newspaper  as  distinguished  from  one  of 
special  or  limited  character.  Bell  v.  County 
Com'rs,  1  Lack.  Leg.  N.  (Pa.)  114. 

General  Contract  —  Mechanic's  Lien.  (See  also 
the  title  Mechanics'  Liens.)  —  A  contract  to 
roof  twenty-nine  houses,  more  or  less,  at  a 
certain  price  each,  was  held  to  be  a  general 
contract.  The  court  said:  "  It  was  a  general 
contract  in  that  it  was  not  special  or  particu- 
lar, or  confined  to  any  single  and  definite  build- 
ing; it  related  to  all.  It  comprehended  the 
doing  of  work  on  the  entire  number  of  build- 
ings then  in  course  of  construction.  Wheiher 
the  agreement  was  to  roof  ten  buildings  at  $170 
each,  or  ten  buildings  for  the  gross  sum  of 
$1,700,  in  either  case  it  would  surely  be  known 
as  one  general  contract."  Bulger  v.  Robert- 
son, 50  Mo.  App.  499.  And  see  generally  the 
title  Contracts,  vol.  7,  p.  88;  Working  Con- 
tracts. 

General  Contractors.  (See  also  the  title  Inde- 
pendent Contractors.)  —  A  company  regis- 
tered its  purposes  to  be:  "  To  make  and  sell, 
or  lend  on  hire,  railway  carriages  and  wagons, 
and  all  kinds  of  railway  plant,  fittings,  ma- 
chinery, and  rolling  stock;  to  carry  on  the 
business  of  mechanical  engineers  and  general 
contractors."  It  was  held  that  an  agreement 
of  the  directors  to  purchase  a  concession  for 
making  a  railway  in  a  foreign  country  was 
ultra  vires.  Ashbury  R.  Carriage,  etc.,  Co.  v. 
Riche,  L.  R.  7.  H.  L.  665. 

Same  —  Mechanics'  Liens.  (See  also  the  title 
Mechanics'  Liens.)  —  The  term  "  general 
contractor,"  as  used  in  the  Virginia  statute, 
was  held  to  mean  one  who  contracted  directly 
with  the  owner  of  the  property.  The  court 
said  that  the  words"  general  contractor"  were 
used  in  contradistinction  to  the  word  "  sub- 
contractor," and  that  the  word  general  had 
no  specific  import,  but  was  only  used  "  to 
make  more  palpable  the  distinction  between 
the  contractor  and  the  subcontractor."  Mer- 
chants, etc.,  Sav.  Bank  v.  Dashiell,  25  Gratt. 
(Va.)  622. 

General  Coarse  of  a  River  —  Boundaries.  —  See 
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White  v.  Dunlop,  27  U.  C.  Q.  B.  237.  And 
see  the  title  Boundaries,  vol.  4,  p.  786. 

General  Credit.  (See  also  the  title  Wit- 
nesses.)—  The  general  credit  of  a  witness  is 
his  character  as  a  credit-worthy  man.  Bemis 
v.  Kyle,  5  Abb.  Pr.  N.  S.  (N.  Y.)  232. 

General  Creditors.  —  A  general  creditor  is  a 
creditor  who  has  no  lien  to  secure  his  debt. 
Dempsey  v.  Pforzheimer,  86  Mich.  658. 

General  Debility  or  Sickness. —  In  Mowers  r. 
Fogg,  45  N.  J.  Eq.  122,  it  was  held  that  the 
court  would  not  undertake  to  compel  the  spe- 
cific performance  of  an  agreement  to  take  ^are 
of  and  provide  for  the  complainant  in  case  of 
her  general  debility  or  sickness.  The  court 
said:  "  How  can  the  court,  from  time  to  time, 
determine  what  is  meant  by  general  debility 
or  sickness?  If  it  be  possible,  within  any 
equitable  rule,  to  settle  it  in  one  instance,  how 
can  the  court  determine  how  long  such  '  de- 
bility or  sickness  '  may  continue  ? "  Mowers 
v.  Fogg,  45  N.  J.  Eq.  122.  See  also  the  titles 
Specific  Performance;  Support. 

General  Election.  (See  also  the  title  Elec- 
tions, vol.  10,  p.  552.)  —  An  election  of  officers 
throughout  a  state.  State  v.  King  17  Mo. 
511.  An  election  to  fill  an  office  upon  the  ex- 
piration of  a  full  term,  as  distinguished  from 
a  special  election,  which  is  to  supply  a  vacancy 
occurring  before  the  expiration  of  a  term. 
Kenfield  v.  Irwin,  52  Cal.  164;  People  v. 
Palmer,  91  Mich.  286.  See  also  People  v. 
Berkeley.  102  Cal.  298;  Bond  v.  White,  8  Kan. 
341;  Mackin  v.  State,  62  Md.  246;  Westing- 
hausen  v.  People,  44  Mich.  265;  People  v. 
Lord,  9  Mich.  226;  Edgar  v.  Election  Com'rs, 
(Mich.  1898)  76  N.  W.  Rep.  972;  People  v. 
Knight,  13  Mich.  426;  State  v.  Conrades,  45 
Mo.  45. 

General  Election  Synonymous  with  Regular 
Election.  —  See  People  v.  Babcock,  (Cal.  1899) 
55  Pac.  Rep.  1018 ;  State  v.  Conrades,  45  Mo.  47. 

General  Expenses.  (See  also  Expense,  vol. 
12,  p.  394.)  —  The  plaintiff  brought  an  action 
against  the  defendants,  who  were  ruial  sani- 
tary authority,  to  restrain  them  from  fouling  a 
stream,  and  recovered  a  judgment  with  costs. 
The  costs  not  being  paid,  the  plaintiff  sued 
out  a  writ  of  elegit,  under  which  an  inquisition 
was  taken,  and  the  sheriff  delivered  in  execu- 
tion to  the  plaintiff  certain  lands  which  had 
been  acquired  by  the  defendants  for  the  pur- 
pose of  sewage  works  for  a  certain  parish 
within  their  district.  It  was  held  that  the 
lands  in  question  were  held  by  the  defendants 
in  trust  for  the  parish,  and  could  be  taken  in 
execution  only  for  judgment  debts  exclusively 
chargeable  against  that  parish,  but  that  the 
costs  of  the  action  were  general  expenses,  not 
chargeable  against  that  parish  or  the  separate 
rates  levied  within  it,  but  against  the  common 
fund  of  the  district.  Jersey  v.  Uxbridge 
Rural  Sanitary  Authority,  (1891)  3  Ch.  183. 
See  also  Lancashire,  etc.,  R.  Co.  v.  Bolton,  5 
Times  Rep.  610. 

General  Field.  —  In  Mansfield  v.  Hawkes,  14 
Mass.  439,  it  was  held  that  the  establishing  of 
a  turnpike  road  over  a  general  or  common 
field  was  a  dissolution  of  such  common  field. 
See  also  the  titles  Highways;  Turnpike  Com- 
panies. 
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Promissory  NOTES,  vol.  4,  pp.  207,  224.)  —  An  acceptance  is  general  when 


General  Interest.  —  "  In  speaking  of  matters 
of  public  and  general  interest,  the  terms'  pub- 
lic '  and  general  are  sometimes  used  as  syno- 
nyms, meaning  merely  what  concerns  a  mul- 
titude of  persons.  But  in  regard  to  the 
admissibility  of  hearsay  testimony,  a  distinc- 
tion has  been  taken  between  them,  the  term 
'  public  '  being  strictly  applied  to  that  which 
concerns  every  member  of  the  state,  and  the 
term  general  being  confined  to  a  lesser,  though 
still  a  considerable,  portion  of  the  commu- 
nity." Taylor  on  Evidence  (8th  ed.),  §  609. 
See  also  the  title  Hearsay  Evidence. 

In  Reg.  v.  Judge,  18  Q.  B.  D.  105,  the  ques- 
tion whether  a  certain  person  had  committed 
perjury  was  held  not  to  be  of  public  or  general 
interest. 

A  General  Meeting  of  creditors  is  a  meeting 
of  all  the  creditors,  not  all  of  a  particular  class 
or  locality.  It  does  not,  in  an  attachment  act, 
includs  only  those  resident  in  the  slate.  Mat- 
ter of  Bonnaffe,  23  N.  Y".  169.  See  generally 
the  titles  Assignments  for  the  Benefit  of 
Creditors,  vol.  3,  p.  1;  Insolvency  and 
Bankruptcy. 

General  Mortgage.  —  A  general  mortgage  is 
that  which  binds  all  the  property,  present  and 
future,  of  the  debtor.  A  special  mortgage  is 
that  which  binds  only  certain  specified  prop- 
erty. Barnard  v.  Erwin,  2  Rob.  (La.)  415. 
See  also  the  titles  Chattel  Mortgages,  vol. 
5,  pp.  94.5,  979;  Mortgages. 

General  Partnership.  (See  also  the  title  Lim- 
ited Partnership;  Partnership.) — General 
partnerships  are  properly  such  where  the  par- 
ties carry  on  all  their  trade  and  business  for 
their  joint  benefit  and  profit,  and  it  is  not  ma- 
terial whether  the  capital  stock  be  limited  or 
not,  or  whether  the  contributions  of  the  parlies 
be  equal  or  unequal.  Bigelow  v.  Elliott,  1 
Cliff.  (U.  S.)  32;  Willet  v.  Chambers,  2  Cowp. 
814. 

General  Purposes.  (See  also  the  title  Munici- 
pal Corporations.) —  Where  the  power  of  a 
city  to  borrow  money  was  confined  to  general 
purposes,  it  was  held  that  the  city  had  power 
to  borrow  money  only  for  ordinary  govern- 
mental purposes,  such  as  are  generally  carried 
out  with  the  revenues  derived  from  taxation. 
Brenham  v.  German  American  Bank,  144 
U.  S.  173 

General  Replication.  (See  also  Encyc.  of  Pl. 
and  Pr.,  title  Replications  and  Code  Re- 
plies)—  A  general  replication  in  equity  is  a 
general  denial  of  the  truth  of  the  defendant's 
plea  or  answer  and  of  the  sufficiency  of  the 
matter  alleged  in  it,  to  bar  the  plaintiff's  suit, 
anj  an  assertion  of  the  truth  and  sufficiency  of 
the  bill.    Vanbibber  v.  Beirne,  6  W.  Va.  180. 

General  Reputation.  (See  also  the  titles 
Boundaries,  vol.  4,  p.  854;  Character  (in 
Evidence),  vol.  5,  p.  850.) — General  reputa- 
tion is  what  is  said  of  one  by  the  people  in 
general  in  the  neighborhood  or  community 
where  he  resides,  and  where,  therefore,  the 
people  are  acquainted  with  him.  Coates  v. 
Sulau,  46  Kan  342. 

General  Repute  in  the  Family.  (See  also  the 
title  Pedigree.)  —  In  In  re  Hurlburt,  68  Vt. 
379,  it  was  said:  "  On  reason  and  authority, 
we  think  that  the  phrase  '  general  lepute  in 
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the  family,'  or  '  general  reputation  in  the 
family,'  when  applied  to  cases  of  pedigree, 
means  declarations  of  deceased  members  of 
the  family  made  ante  litem  motam,  and  family 
history  and  tradition,  handed  down  by  decla- 
rations of  deceased  members  of  the  family, 
made  ante  litem  motam.  The  same  would  be 
the  case  when  it  is  necessary  to  prove  mar- 
riage, birth,  or  death,  for  any  other  purpose." 

General  Retainer.  (See  also  the  title  Attor- 
ney and  Client,  vol.  3,  p.  316.)—  A  general  re- 
tainer merely  gives  a  right  to  expect  profes- 
sional service  when  requested,  but  none  which 
is  not  requested.  It  binds  the  person  retained 
not  to  take  a  fee  from  another  against  his  re- 
tainer; but  to  do  nothing  except  what  he  is 
asked  to  do,  and  for  this  he  is  to  be  distinctly 
paid."  Rhode  Island  Exch.  Bank  v.  Haw- 
kins, 6  R.  I.  206. 

General  Ship.  (See  also  the  titles  Contracts 
of  Affreightment  and  Charter  Parties, 
vol.  7,  p.  156.)  —  "  When  the  master  and  own- 
ers of  a  ship  engage  with  separate  merchants 
to  convey  their  goods  to  the  place  of  her  desti- 
nation, the  contract  is  said  to  be  for  convey- 
ance in  a  general  ship."  Smith's  Mercantile 
Law  (Pomeroy's  ed.),  §  373.  The  term  is  used 
as  opposed  to  a  chartered  ship.  Rapalje  &  L. 
Law  Diet.  See  Ward  v.  Green,  6  Cow.  (N.  Y.) 
173. 

General  Statutes.  (See  also  the  title  Stat- 
utes.) —  In  Bloxham  v.  Florida  Cent.,  etc.,  R. 
Co.,  35  Fla.  733,  it  was  said:  "  It  has  also 
been  said,  as  applied  to  statutes,  that  the  word 
general  as  distinguished  from'  special  '  means 
all  of  a  class  instead  of  part  of  a  class. 
23  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
148." 

General  Supervision.  —  "  The  power  of  '  gen- 
eral supervision  over  the  health  of  the  city  '  is 
very  indefinite,  and  when  it  is  found  to  be 
the  principal  power  conferred  upon  a  board  of 
health,  it  is  evident  that  the  council  of  the 
city  designed  to  comprehend  more  than  a 
mere  authority  to  examine  into  the  condition 
of  the  health  of  the  city,  and  advise  the  meas- 
ures necessary  for  its  preservation."  It  in- 
cludes power  to  rent  a  building  for  a  hospital, 
to  protect  the  city  from  infection  by  cholera. 
Aull  v.  Lexington,  18  Mo.  401.  See  also  the 
title  Boards  of  Health,  vol.  4,  p.  596. 

General  Taxation.  (See  also  the  title  Taxa- 
tion.)—  See  Baltimore,  etc.,  R.  Co.  v.  Mar- 
shall County,  3  W.  Va.  332. 

General  Tax.  —  See  the  title  Taxation. 

General  Tenancy.  —  A  statute  defined  tenan- 
cies from  year  to  year  as  all  general  tenancies 
in  which  the  premises  are  occupied  by  the  con- 
sent, either  express  or  constructive,  of  the 
landlord.  It  was  held  that  by  the  words  "  all 
general  tenancies  "  the  legislature  meant  such 
tenancies  only  as  were  not  fixed  and  made 
certain  in  point  of  duration  by  the  agreement 
of  the  parties.  Brown  v.  Bragg,  22  Ind.  123. 
See  also  the  titles  Landlord  and  Tenant; 
Leases. 

General  and  Special  Terms.  —  In  Gracie  v. 
Freeland,  1  N.  Y.  232,  it  was  said:  "The 
meaning  of  general  is  that  which  compre- 
hends all,  the  whole.  (Webst.  Diet.)  'Special,* 
something  designed  for  a  particular  purpose. 
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it  imports  an  absolute  acceptance  precisely  in  conformity  to  the  tenor  of  the 
bill  itself.1 

GENERAL  ACT.  —  See  the  title  STATUTES. 
GENERAL  AGENT.  —  See  the  title  Agency,  vol.  i,  p.  985. 
GENERAL  APPEARANCE.  —  See  2  Encyc.  OF  Pl.  and  Pr.  588,  title 
Appearances. 


Applied  to  jurisdiction,  they  indicate  the 
difference  between  ajlegal  authority  extending 
to  the  whole  of  a  particular  subject  and  one 
limLed  to  a  part,  and  when  applied  to  the 
terms  of  court,  the  occasions  upon  which  these 
powers  can  be  respectively  exercised.  Such  I 
apprehend  was  the  legal  import  of  the  words 
1  general  and  special  '  when  applied  to  the 
terms  of  the  '  Supreme  Court,'  as  settled  by 
the  courts  and  the  legislature,  and  the  under- 
standing of  the  legal  profession  at  the  forma- 
tion of  the  present  constitution."  See  also 
Encyc.  of  Pl.  and  Pr.,  titles  Adjournments. 
vol.  1,  p.  238;  Terms. 

General  Ticket.  (See  also  the  title  Elections, 
vol.  io,  p.  552.)  —  The  Constitution  of  Michi- 
gan provided  that  a  town  or  city  should  elect, 
by  general  ticket,  the  numter  of  representa- 
tives to  which  it  was  entitled.  In  Maynard  v. 
Board  of  Canvassers,  84  Mich.  243,  it  was 
said:  "  Here  the  method  of  election  is  pre- 
scribed, and  cannot  be  ignored.     What  is 


meant  by  the  term  '  general  ticket  '  ?  In  the 
connection  in  which  the  language  occurs,  the 
term  '  general  ticket  '  is  opposed  to  '  partial  ' 
or  '  special,'  and  signifies  that  the  whole 
number  of  representatives  to  which  the  town 
or  city  is  entitled  shall  be  placed  upon  the 
ticket  to  be  voted,  thereby  constituting  a  '  gen- 
eral ticket.'  This  signification  corresponds 
with  the  primary  meaning  of  the  word  general 
as  defined  by  lexicographers." 

General  Verdict.  (See  also  the  title  Verdict.) 
—  "A  finding  by  the  jury  in  the  terms  of  the 
issue  or  issues  referred  to  them."  2  Tidd's 
Pr.  (4th  Am.  ed.)  869.  See  also  Settle  v.  Ali- 
son, 8  Ga.  208,  52  Am.  Dec.  393. 

General  Welfare.  (See  also  the  titles  Consti- 
tutional Law,  vol.  6,  p.  882;  Municipal  Cor- 
porations; Ordinances;  Police  Power.)  — 
See  Red  Wing  v.  Chicago,  etc.,  R.  Co.,  72 
Minn.  240.  See  also  Burnett  v.  Maloney,  97 
Tenn.  697. 

1.  Todd  v.  State  Bank,  3  Bush  (Ky.)  626. 
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1.  Preliminary  Definition,  956. 

2.  Requisites,  956. 

a.  In  General,  956. 

b.  Community  of  Interest  and  Peril,  957. 

c.  Voluntary  and  Ititentional  Character  of  Act,  959. 

d.  Necessity  of  Act,  960. 

e.  Extraordinary  Nature  of  Act,  962. 

f.  Successful  Termination  of  Act,  963. 

(1)  General  Rule,  963. 

(2)  Extraordinary  Expenditures,  964. 

3.  Where  Article  the  Sacrifice  of  Which  Is  Claimed  Was  Inevitably 

Doomed,  964. 

17.  General  Average  Loss,  965, 

1.  Definition  and  Nature  of  General  Average  Loss,  965. 

a.  In  General,  965. 

b.  Extraordinary  Expenditures,  965. 

c.  Iticidental  Losses,  966. 

2.  General  Average  Losses  Arising  from  Acts  of  Sacrifice,  967. 

a.  Jettison,  967. 

(1)  In  General,  967. 

(2)  Deck  Cargo,  968. 

(3)  Goods  Placed  in  Lighters  Temporarily  to  Lighten  Ship,  969. 

(4)  Contribution  for  Ereighl  on  Jettisoned  Goods,  970. 

b.  Stranding,  970. 

c.  Casting  Aivay  Ship's  Property,  Masts,  Spars,  and  Anchors,  973. 

d.  Extinguishing  Fire  by  Pouring  Water  into  Ship  or  Scuttling,  973. 

3.  General  Average  Losses  Arising  fro7ti  Extraordinary  Expenditures,  974. 

a.  Extraordinary  Expenses  in  Saving  Stranded  or  Sunken  Vessel,  974. 

(1)  Stranding  or  Sinking  Voluntary,  974. 

(2)  Stranding  or  Sinking  Accidental,  974. 

{a)  Question  Stated,  974. 
(b)  Ship  and  Cargo  Saved  Together,  974. 
(r)  Cargo  Discharged  in  Whole  or  Part  Before  Ship 
Saved,  975. 

(3)  Expense  of  Transshipment,  977. 

b.  Salvage  and  Towage  Expenses,  978. 
C.  Port  of  Refuge  Expenses,  979. 

(1)  Voluntary  Deviation  to  Port  of  Refuge,  979. 

(2)  Expenses  at  and  Coming  Out  of  Port  of  Refuge,  979. 

(a)  In  General,  979. 
(£)  English  Rules,  979. 
(f)  Rule  in  United  States,  980. 
Accidental  Repairs,  982. 

4.  Sale  or  Hypothecatiofi  of  Cargo  Abroad,  982. 

5.  Miscellaneous  Cases  Considered,  984. 

a.  Sacrifice  to  Save  Life,  984. 
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b.  Rewards  to  Seamen,  984. 

c.  Expenses  or  Ransom  in  Case  of  Embargo  or  Capture,  984. 

d.  Damage  from  Collision,  985. 

V.  General  Average  Contribution,  985. 

1.  Interests  Liable,  985. 

2.  Persons  Liable,  988. 

3.  Adjustment  and  Estimation,  989. 

a.  Ln  General,  989. 

b.  Place  of  Adjustment,  990. 

( 1 )  Place  Ls  Port  of  Destination,  990. 

(2)  Adjustment  at  Foreign  Port  —  Its  Effect,  090. 

(3)  Where  Cargo  to  Be  Delivered  at  Several  Ports,  991. 

c.  Contributory  Value  of  Interests-,  991. 

(t)  Valuation  of  Cargo,  991. 

(2)  Valuation  of  Ship,  992. 

(3)  Valuation  of  Freight,  993. 

VL  Insurer's  Liability  to  Contribute,  994. 

1.  In  General,  994. 

2.  Adjustment  of  Insurer' s  Liability,  995. 

3.  L usurers  as  Affected  by  Adjustments  Abroad,  996. 

VII  General  Average  as  Affected  by  Contract  or  Custom,  997. 
VIIL  Jurisdiction  as  to  General  Average,  998. 

1.  Nature  of  Obligation  to  Contribute,  998. 

2.  Courts  of  Law,  998. 

3.  jurisdiction  in  Equity,  999. 

4.  Admiralty  jurisdiction,  999. 

IX.  Average  Lien  and  Average  Bond,  iooo. 


CROSS-REFERENCES. 

For  other  tfiatters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  ABANDONMENT  AND  TOTAL  LOSS, 
vol.  1,  p.  4;  CONTRACTS  OF  AFFREIGHTMENT  AND  CHARTER- 
PARTIES,  vol.  7,  p.  156;  JETTISON;  MARINE  INSURANCE  ; 
MARITIME  LIENS;  MASTERS  OF  VESSELS;  NAVIGATION ; 
SALVAGE;  SHLPS  AND  SHIPPING. 


I.  Introductory  — Average  Means  Loss.  —  Whatever  may  be  the  derivation  of 
the  word,1  "  average,"  as  used  at  present  in  maritime  law  and  marine  insurance, 
signifies  loss.3 


1.  The  Origin  and  Early  Meaning  of  the  Word 

are  uncertain,  and  writers  on  marine  insur- 
ance have  indulged  in  much  speculation  on  the 
subject.  The  curious  reader  will  find  various 
derivations  collected  in  Stevens  on  Average, 
p.  2,  and  in  a  learned  note  by  the  editor  of 
Arnould  on  Marine  Insurance  (2  Arnould  on 
Ins.,  6ih  ed.,  p.  919).  See  also  the  Century 
Dictionary,  sub  voce.  It  may  be  staled  that  the 
existence  of  the  word  in  i  substaniially  similar 
form  in  almost  all  the  languages  of  Europe 
would  point  to  a  common  Latin  origin  for  all 
the  various  forms,  and  would  throw  suspicion 
upon  a  Saxon  or  feudal  derivation. 

2.  Average  Means  Ship  Damage  and  not  con- 
tribution,  as  is  plain  when  we  speak  of  particu- 
lar average.  Per  Lowrie,  J.,  in  Nimick  v. 
Holmes,  25  Pa.  St.  371,  64.  Am.  Dec.  710. 

In  English  at  present,  as  is  well  known, 
average  means  a  medium  or  mean  pro- 
portion. The  word  was  used  in  connection 
with  general  average  some  time  before  it  was 


ever  employed  with  reference  to  particular 
average  or  partial  loss.  Lord  Tenleiden  says 
that  when  used  in  the  latter  connection,  it  is  a 
very  incorrect  expression.  Abbotton  Shipping 
(5th  Am.  ed.)  473.  See  also  Lord  Siowell  in 
The  Copenhagen,  1  C.  Rob.  289.  Mr.  Benecke 
says,  however,  that  only  in  the  English 
language  has  the  word  acquired  the  significa- 
tion of  a  mean  proportion.  Stevens  and 
Benecke  on  Average  (Phil,  ed.)  96,  note.  See 
Nimick  v.  Holmes,  25  Pa.  St.  366,  64  Am.  Dec. 
710;  Coster  v.  Phoenix  Ins.  Co.,  2  Wash.  (U. 
S.)  51;  Bargetl  v.  Orient  Mut.  Ins.  Co.,  3 
Bosw.  (N.  Y.)  385. 

Petty  Averages  or  Average  Accustomed.  — 
Many  small  charges  occurring  regularly  in  the 
usual  course  of  the  voyage,  which  the  master  in 
the  ordinary  course  of  his  duty  necessarily  fur- 
nishes for  the  purposes  of  the  ship  and  cargo, 
are  called  petty  averages.  Such  are  pilotage, 
anchorage,  beaconage,  towage,  and  the  like. 
These    charges    constitute    the  customary 
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General  Average  and  Particular  Average.  —  All  losses  in  a  maritime  adventure 
falling  outside  the  contractual  obligations  of  the  parties  may  be  divided  into 
two  classes  :  losses  which  are  borne  proportionately  by  all  interests  involved, 
and  losses  which  are  borne  by  the  subjects  or  interests  on  which  they  happen 
to  fall.  Losses  of  the  first  class  are  always  voluntarily  incurred,  but  are  made 
good  by  a  general  contribution.  They  form  the  subject  of  general  average. 
Losses  of  the  latter  class  are  particular  average.1 

II.  DEFINITION  AND  GENERAL  PRINCIPLES  —  Various  Meanings  of  General  Average. — 
,;  General  average  "  is  an  indefinite  phrase  used  in  practical  life  to  denote  three 
things  which  are  very  distinguishable  each  from  the  other :  First,  the  act  of 
making  a  voluntary  sacrifice  of  one  or  more  of  several  interests  involved  in  a 
sea  adventure,  for  the  preservation  of  all ;  second,  the  loss  sustained  as  the 
direct  consequence  of  that  act ;  and  third,  the  contribution  levied  on  the 
adventure  to  recoup  the  loser.* 

Principle  Underlying  Doctrine  of  General  Average.  — The  doctrine  of  general  average 
is  founded  on  the  principle  that  what  is  sacrificed  for  the  benefit  of  all  should 
be  made  good  by  the  contribution  of  all.3 


averages  sometimes  provided  for  in  bills  of 
lading  under  the  phrase  "  with  primary  and 
average  accustomed."  See  2  Arnould  on 
Marine  Insurance  (6th  ed.)  927;  Carver's  Car- 
riage by  Sea  (2d  ed.),  §  587;  Smith  on  Mercan- 
tile Law  (Pomeroy's  ed.),  §  394.. 

Some  of  these  charges  when  incurred  as  ex- 
traordinary  expenses  are  subjects  of  general 
average.    See  infra,  this  title,  passim. 

Memorandum  Articles  —  Free  from  Average 
Unless  General.  —  As  to  the  meaning  and  use  of 
the  phrase  "  free  from  average  unless  gen- 
eral," in  the  memorandum  clause  of  a  marine- 
insurance  policy,  see  the  title  Marine  Insur- 
ance. 

1.  Stevens  and  Benecke  on  Average  (Phil, 
ed.)  93,  94. 

Particular  Average  —  Two  Senses  of  Phrase.  — 

The  phrase"  particular  average  "  has  two  dis- 
tinct uses.  In  contradistinction  to  "general 
average,"  it  is  employed  to  indicate  the  inci- 
dence of  loss  upon  one  only  of  the  associated 
interests,  i.  e.,  that  the  particular  interest 
which  has  sustained  loss  must  bear  it  without 
contribution  from  the  other  interests.  Carver's 
Carriage  by  Sea  (2d  ed.),  §361;  Lord  Stowell 
in  The  Copenhagen,  I  C.  Rob.  289.  In  the 
law  of  marine  insurance,  it  denotes  a  partial 
loss  within  the  risks  covered  by  the  policy.  2 
Arnould  on  Marine  Insurance  (6th  ed.)  927. 
Hare  it  stands  opposed  to  total  loss.  It  is  a 
partial  loss  for  which  the  insurer  is  liable  in 
the  absence  of  special  clauses.  The  two 
meanings  are  distinct,  and  a  loss  may  be  a 
particular  average  in  one  sense  and  not  in  the 
other. 

2.  2  Arnould  on  Marine  Insurance  (6th  ed.) 
846;  Gourlie  on  General  Average  2;  Carver's 
Carriage  by  Sea  (2d  ed.),  §  365. 

General  Average  Loss.  —  General  average  loss 
is  a  loss  arising  out  of  extraordinary  sacrifices 
made  or  extraordinary  expenses  incurred  for 
the  joint  benefit  of  the  ship  and  the  cargo. 
Louisville  Underwriters  v.  Pence,  93  Ky.  102. 
See  also  The  Copenhagen,  1  C.  Rob.  289;  1 
Parsons  on  Shipping  338;  2  Parsons  on  Marine 
Insurance  201. 

General  Average  Contribution.  —  "  Genetal 
average  contribution  is  defined  to  be  a  con- 
tribution by  all  the  parties  in  a  sea  adventure 


to  make  good  the  loss  sustained  by  one  of  their 
number  on  account  of  sacrifices  voluntarily 
made  of  part  of  the  ship  or  cargo  to  save  the 
residue  and  the  lives  of  those  on  board  from 
an  impending  peril,  or  for  extraordinary  ex 
penses  necessarily  incurred  by  one  or  more  of 
the  parties  for  the  general  benefit  of  all  ihe  in- 
terests embarked  in  the  enterprise."  Siar  of 
Hope,  9  Wall.  (U.  S.)  228.  See  also  Mc- 
Andrews  v.  Thatcher,  3  Wall.  (U.  S.)  347;  Lee 
v.  Grinnell,  5  Duer(N.  Y.)  410. 

For  Other  Definitions  of  General  Average,  see 
Birkley  v.  Presgrave,  1  East  220;  Svensden 
v.  Wallace,  13  O.  B.  D.  69;  Kemp  v.  Halliday,  6 
B.  &  S.  723,  118  E.  C.  L.  723;  Shepherd  v. 
Kottgen,  2  C.  P.  D.  578;  Columbian  Ins.  Co. 
v.  Ashby,  13  Pet.  (U.  S.)  331;  The  Congress,  1 
Biss.  (U.  S  )42;  Sonsmith  v.  The  J.  P.  Donald- 
son, 21  Fed.  Rep.  671;  Bowring  v.  Thebaud, 
42  Fed.  Rep.  794,  n  U.  S.  App.  648;  Slater  v. 
Hayward  Rubber  Co.,  26  Conn.  128;  Emery  v. 
Huntington.  109  Mass.  435,  12  Am.  Rep.  725; 
Nimick  v.  Holmes,  25  Pa.  St.  366,  64  Am.  Dec. 
710;  Meech  v.  Robinson,  4  Whart.  (Pa.)  363, 
34  Am.  Dec.  514. 

Gross  Average  and  Extraordinary  Average  are 
other  names  for  general  average.  3  Kent's 
Com.  232;  Abbott  on  Shipping  (13th  ed.)  625. 

3.  1  Parsons  on  Shipping  344;  Louisville 
Underwriters  v.  Pence,  93  Ky.  103.  See  also 
infra,  this  title,  Jurisdiction  as  to  General  Aver- 
age —  jVature  of  Obligation. 

Right  Founded  on  Natural  Equity  and  Implied 
Contract.  —  In  Burton  v.  English,  12  Q.  B.  D. 
2t8,  Brett,  M.  R.,  said  that  ihe  right  of  gen- 
eral average  arises,  "  not  as  a  matter  of  con- 
tract, but  in  consequence  of  a  common  dan- 
ger, where  natural  justice  requires  that  all 
should  contribute  to  indemnify  for  the  loss  of 
property  which  is  sacrificed  bv  one  in  order 
that  the  whole  adventure  may  be  saved."  To 
the  same  effect  see  McAndrews  v.  Thatcher,  3 
Wall.  (U.  S  )  366;  Star  of  Hope,  9  Wall  (U. 
S.)  203;  Fowler  v.  Rathbones,  12  Wall.  (U.  S.) 
114;  Hobson  v.  Lord,  92  U.  S.  404. 

In  Wright  v.  Marwood,  7Q.  B.  D.  67,  Bram- 
well,  L.  J.,  on  the  other  hand,  said:  "  It  is 
not  necessary  to  say  what  is  the  origin  or 
principle  of  the  rule;  but,  to  judge  from  the 
way  it  is  claimed  in  England,  it  would  seem 
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General  Principles. 


Classes  of  Losses  Giving  Eise  to  General  Average.  —  All  losses  which  give  a  claim  to 
general  average  contribution  may  be  divided  into  two  great  classes  :  First,  those 
which  arise  from  sacrifices  of  part  of  the  ship  or  part  of  the  cargo,  purposely 
made  to  save  the  whole  adventure  from  perishing;  and  second,  those  which 
arise  out  of  extraordinary  expenses  or  expenditures  of  money  incurred  for  the 
joint  benefit  of  both  ship  and  cargo.1 

Doctrine  Confined  to  Maritime  Law.  —  General  average  is  a  principle  of  maritime 
law,  and  is  applied  in  maritime  adventures  alone.* 

Antiquity  and  History  of  Doctrine.  — The  doctrine  of  general  average  contribution 
is  one  of  the  oldest  principles  of  maritime  law.  It  is  derived  from  the  law  of 
the  island  of  Rhodes,  where  the  principle  originated  probably  nine  hundred 
years  before  the  Christian  era.  Thence  it  was  adopted  into  the  Roman  law, 
and  forms  a  part  of  the  Digest  of  Justinian.  From  this  source  all  nations 
have  received  it,  and  it  was  adopted  at  a  very  early  period  into  the  English 
common  law.3 


to  arise  from  an  implied  contract  inter  se  to 
contribute  '  by  those  interested.'  " 

The  discussion  on  this  subject  is  thus 
summed  up  by  Biuven,  L.  J.,  in  Burton  v. 
English,  12  Q.  B.  D.  223:  "  In  the  investiga- 
tion of  legal  principles,  the  question  whether 
ihey  arise  by  way  of  implied  contract  or  not 
often  ends  by  being  a  mere  question  of  words. 
General  average  contribution  is  a  principle 
which  comes  down  to  us  from  an  anterior 
period  of  our  history,  and  from  the  law  of 
commerce  and  the  sea.  When,  however,  it  is 
once  establishsd  as  part  of  the  law,  and  as  a 
portion  of  the  risks  which  those  who  embark 
their  property  upon  ships  are  willing  to  take, 
you  may,  if  you  like,  imagine  that  those  who 
place  their  property  on  board  a  ship  on  the  one 
side,  and  the  shipowner  who  puts  his  ship  by 
the  quay  to  receive  the  cargo  on  the  otherside, 
bind  themselves  by  an  implied  contract  which 
embodies  this  principle,  just  as  it. may  be  said 
that  those  who  contract  with  reference  to  a 
custom  impliedly  make  it  a  portion  of  the  con- 
tract. But  that  way,  although  legally  it  may 
be  a  sound  way,  nevertheless  is  a  technical 
way  of  looking  at  it."  See  also  Ralli  v.  Troop, 
157  (J.  S.  386;  Wellman  v.  Morse,  33  U.  S. 
App.  610,  76  Fed.  Rep.  573;  Marwick  v.  Rog- 
ers, 163  Mass.  50,  47  Am.  St.  Rep.  436. 

1.  Applies  to  Losses  and  Expenditures. —  Kemp 
v.  Halliday,  6  B.  &  S.  723,  118  E.  C.  L.  723; 
Svensden  v.  Wallace,  13  Q.  B.  D.  69,  affirmed 
10  App.  Cas.  404;  Ocean  Steamship  Co.  v. 
Anderson,  13  Q.  B.  D.  651,  on  appeal  10  App. 
Cas.  107;  Birkley  v.  Presgrave,  1  East  220; 
McAndrews  v.  Thatcher,  3  Wall.  (U.  S.)  365; 
Star  of  Hope,  9  Wall.  CU.  S.)  203;  Fowler  v. 
Raihbones,  12  Wall.  (U.  S.)  114;  Hobson  v. 
Lord,  92  U.  S.  399.  See  infra,  this  title.  Gen- 
eral Average  Loss. 

2.  Applies  Only  to  Maritime  Adventures.  —  By 
the  law  both  in  England  and  America  general 
average  is  limited  in  the  application  of  its 
principles  to  maritime  adventures,  and  it  has 
no  place  in  land  contracts  or  in  circumstances 
occurring  on  land.  Ralli  v.  Troop,  157  U.  S. 
405;  1  Parsons  on  Shipping  339. 

Doctrine  of  General  Average  Not  Applicable  in 
Fire  Insurance.  — To  prevent  the  entire  destruc- 
tion of  a  ship  and  cargo  by  fire  which  had 
broken  out  in  the  cargo,  the  ship  was  sub- 
merged, and  both  ship  and  cargo  were  in  con- 


sequence severely  damaged.  By  a  general 
average  adjustment  it  was  found  that  a  large 
sum  was  due  from  the  shipowner  to  the  cargo 
owner.  The  ship  was  insured  against  fire.  It 
was  held  that  the  insurer  of  the  ship  against 
fire,  while  liable  for  damage  done  to  the  ship, 
was  not  liable  for  the  general  average  contri- 
bution assessed  against  the  vessel  in  favor  of 
the  cargo,  since  he  had  insured  only  against 
fire,  and  he  could  not  be  charged  with  losses 
not  due  to  the  peril  insured  against.  The 
court  said  that  the  doctrine  of  general  average 
was  not  applicaDle  to  policies  of  fire  insurance. 
Merchants,  etc.,  Transp.  Co.  v.  Associated 
Firemen's  Ins.  Co.,  53  Md.  448,  36  Am.  Rep. 
428. 

A  principle  closely  analogous  lo  general 
average  was  applied  in  the  case  of  Welles  v. 
Boston  Ins.  Co.,  6  Pick.  (Mass.)  182.  In  that 
case,  to  prevent  the  spread  of  a  fire  to  the 
building  insured,  the  insured,  with  the  assent 
of  the  insurer,  spread  wet  blankets  over  the 
building.  The  building  was  saved,  but  the 
blankets  were  destroyed,  It  was  held  that 
the  insurer  should  contribute  to  make  good 
the  loss  thus  sustained. 

Applies  in  Case  of  Inland  "Waters.  —  But  under 
the  spirit  of  our  maritime  jurisprudence  its 
principles  apply  to  cases  on  the  inland  navi- 
gable waters  of  the  United  Slates.  Gillett  v. 
Ellis,  11  111.  579;  Dilwoith  v.  McKelvy,  30 
Mo.  149;  Louisville  M.  &  F.  Ins.  Co.  v. 
Bland,  9  Dana  (Ky  )  143;  Fireman's  Ins.  Co. 
v.  Fitzhugh,  4  B.  Mon.  (Ky.)  160;  Gazzam  v. 
Cincinnati  Ins.  Co..  6  Ohio  71.  But  see  con- 
Ira,  Rossiter  v.  Chester.  1  Dougl.  (Mich.)  154. 

3.  Antiquity  and  History.  —  See  Columbian 
Ins.  Co.  v.  Ashby,  13  Pet.  (U.  S.)  331;  Nimick 
v.  Holmes,  25  Pa.  St.  366,  64  Am.  Dec.  710; 
Abbott  on  Shipping  (5th  Am.  ed.)  474;  3 
Kent's  Com.  233,  and  lect.  42,  on  the  history 
of  maritime  law. 

The  Rhodian  Law  mentioned  only  the  case  of 
jettison,  but  all  authorities  agree  that  this  is 
to  be  taken  only  as  an  instance  illustrating  a 
general  principle  and  not  as  a  limitation  of  the 
principle.  Columbian  Ins.  Co.  v.  Ashby,  13 
Pet.  (U.  S.)  331;  Caze  v.  Reilly,  3  Wash.  (U.  S.) 
298;  Ralli  v.  Troop,  157  U.  S.  393. 

The  earliest  English  case  on  this  subject  is 
said  to  be  Hicks  v.  Palington,  (32  Eliz.)  Moo. 
K.  B.  297. 
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Method  of  Treatment  Adopted. — In  accordance  with  the  treatment  adopted  by 
many  authorities,  and  in  conformity  with  the  three  uses  of  the  term  "  general 
average,"  defined  above,  the  treatment  of  the  subject  in  this  title  will  be 
developed  under  three  general  heads,  viz.,  general  average  act,  general  average 
loss,  and  general  average  contribution. 

Ill  General  Average  Act  —  1.  Preliminary  Definition.  —  The  idea  of  a 
voluntary  sacrifice  is  the  original  and  fundamental  one  in  general  average,  and 
all  claims  of  this  nature  must  rest  upon  the  performance  of  some  voluntary  act 
of  sacrifice  or  expenditure  for  the  common  good.1  A  general  average  act 
is  a  deliberate  and  intentional  act  performed  by  the  master  of  the  vessel  or 
some  one  in  authority  representing  the  associated  interests,2  which  causes 
the  loss  or  incurs  the  expense  to  be  made  the  subject  of  general  average 
contribution.3 

2.  Requisites — a.  In  General. — The  principal  characteristics  usually 
mentioned  as  determining  a  case  of  general  average  are  these  three  :  A  common 
imminent  peril,  a  voluntary  sacrifice,  and  a  successful  termination.4    In  addi- 


1.  See  Spafford  v.  Dodge,  14  Mass.  74;  Sims 
v.  Gurney,  4  Binn.  (Pa.)  524;  and  infra,  this 
section,  Requisites —  Voluntary  and  Intentional 
Character  of  Act. 

2.  By  Whom  Act  to  Be  Done  —  Must  Be  by  One 
in  Control  of  Common  Adventure. —  It  is  well 
sealed  by  the  authorities  that  the  act  need 
not  be  performed  by  the  master  personally. 
It  may  be  performed  by  one  who  has  the  man- 
agement of  the  adventure  and  has  authority 
to  act  for  all  interests.  Price  v.  Noble,  4 
Taunt.  123;  Mouse's  Case,  12  Coke  63; 
Walker  v.  U.  S.  Insurance  Co.,  11  S.  &  R. 
(Pa.)  61,  14  Am.  Dec.  610;  Lawrence  v.  Min- 
turn.  17  How.  (U.  S.)  100;  Star  of  Hope,  g 
Wall.  (U.  S.)  203;  Ralli  v.  Troop,  157  U.  S.  419; 
Carver  on  Carriage  by  Sea,  §  374. 

In  The  J.  P.  Donaldson,  167  U.  S.  599,  re- 
versing 21  Fed.  Rep.  671,  which  reversed  19 
Fed.  Rep.  264,  there  was  a  contract  of  towage 
between  a  tug  and  three  barges.  The  towing 
line  was  cut  to  avoid  the  danger  of  all  four 
boats  being  wrecked  on  the  rocks.  The 
barges  were  wrecked,  while  the  tug  was 
saved.  It  was  held  that  the  tug  and  the 
barges  were  not  so  connected  by  the  contract 
of  towage  as  to  make  the  tug  and  the  tow 
while  navigating  under  that  contract  a  single 
maritime  adventure,  and  that  the  master  of 
the  tug  was  not  the  representative  of  the  com- 
mon interests  so  as  to  be  intrusted  with  the 
authority  in  unforeseen  emergencies  of  sacri- 
ficing any  of  the  barges,  in  whole  or  in  part, 
for  the  safety  of  the  rest  of  the  barges  or  of 
the  tug,  so  that  the  owners  of  the  barges  were 
not  entitled  to  claim  a  contribution  in  general 
average  against  the  tug. 

Municipal  Authorities — City  Fire  Department. 
—  The  person  acting  must  act  as  an  author- 
ized representative  of  all  the  interests.  The 
act  cannot  be  performed  by  a  stranger  to  the 
adventure,  although  the  person  may  be  tem- 
porarily in  control.  In  Wamsutta  Mills  v. 
Old  Colony  Steamboat  Co.,  137  Mass.  471,  50 
Am.  Rep.  325,  it  was  held  that  if  the  act  is 
done  by  a  city  department  under  municipal 
authority,  even  though  for  the  public  good 
and  to  save  property,  it  is  not  a  general  aver- 
age act  unless  pet  formed  at  the  request  of  the 
master  or  some  one  authorized  to  act  for  the 
associated  interests.  See  also  Ellicott  v.  Alli- 
ance Ins.  Co., 14  Gray  (Mass.)  318. 


But  the  same  act,  if  performed  by  a  city  fire 
department  when  hired  by  the  master  and  act- 
ing under  his  command,  is  a  general  average 
act.  See  Nelson  v.  Belmont,  5  Duer  (N.  Y.) 
310,  affirmed  21  N.  Y.  36. 

"  Port  Authorities  are  strangers  to  the  mari- 
time adventure  and  to  all  the  interests  in- 
cluded therein.  They  are  in  no  sense  the 
agents  or  representatives  of  the  parties  to  that 
adventure,  either  by  reason  of  any  implied 
contract  between  those  parties  or  of  any  power 
conferred  by  law  over  the  adventure  as  such." 
Ralli  v.  Troop,  157  U.  S.  419  (Brown  and  Har- 
lan, J  J.,  dissenting),  reversing  37  Fed.  Rep. 
888.  In  this  case  it  was  held  that  the  scuttling 
of  a  vessel  to  extinguish  a  fire  by  port,  authori- 
ties, without  direction  of  the  master,  was  not 
a  general  average  sacrifice. 

In  Ellicott  v.  Alliance  Ins.  Co.,  14  Gray 
(Mass.)  318,  where  ship  and  cargo  were 
stranded  and  submerged,  but  were  raised  by 
agents  of  the  underwriters,  after  the  master 
and  crew  had  abandoned  her,  the  expenses  of 
raising  the  vessel  and  taking  her  to  port  were 
held  not  general  average  charges. 

A  ship's  crew  cannot  make  a  jettison  with- 
out consent  of  the  master.  The  Nimrod,  1 
Ware  (U.  S.)  9. 

3.  General  Average  Where  No  Cargo  or  Freight 
to  Contribute.  —  In  Greely  v.  Tremont  Ins.  Co., 
9  Cush.  (Mass.)  415,  the  court  held  that  the 
distinguishing  characteristic  of  a  general  aver- 
age loss  is  that  it  is  voluntarily  incurred  by 
the  owner  of  one  of  the  interests,  for  the  benefit 
of  all;  and  cutting  away  masts  voluntarily, 
with  the  consequent  damage,  is  not  the  less 
the  subject  of  general  average  charges,  and 
must  be  governed  as  such,  though  there  was 
no  cargo  or  freight  to  contribute. 

4.  Requisites  of  Case  of  General  Average. — 
Columbian  Ins.  Co.  v.  Ashby,  13  Pet.  (U. 
S.)  338;  Barnard  v.  Adams,  10  How.  (U.  S.) 
270;  McAndrews  v.  Thatcher,  3  Wall.  (U. 
S.)  347;  Star  of  Hope,  9  Wall.  (U.  S.)  203; 
Fowler  v.  Rathbones,  12  Wall.  (U.  S.)  102; 
Van  Den  Toorn  Leeming,  45  U.  S.  App. 
736;  The  Congress,  1  Biss.  (U.  S.)  42:  Wil- 
liams v.  Suffolk  Ins.  Co.,  3  Sumn.  (U.  S.)  513; 
Sonsmith  v.  The  J.  P.  Donaldson,  21  Fed. 
Rep.  671;  Slater  v.  Hayward  Rubber  Co.,  26 
Conn.  128;  British-American  Assur.  Co.  v. 
Wilson,  132  Ind.  285;  Lewis  v.  Williams,  I 
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tion  to  these  distinguishing  characteristics,  the  general  average  act,  in  order 
to  be  an  act  of  sacrifice,  must  be  necessary  and  of  an  extraordinary  nature.1 
There  are,  therefore,  five  necessary  requisites  in  every  case  of  general  average 
which  need  to  be  noticed:  Community  of  interest  and  peril,  a  voluntary  and 
intentional  act,  necessary,  of  an  extraordinary  nature,  and  having  a  successful 
termination. 

b.  Community  of  Interest  and  Peril  —  common  interest.  —  A  general 
average  act  can  occur  only  between  interests  which  are  associated  in  a  common 
maritime  adventure.  A  community  of  peril  in  one  sense  presupposes  a  com- 
munity of  interest,  but  further  than  that  the  interests  must  be  brought  together 
and  associated  through  the  existence  of  some  contract.2 

Common  Peril.  —  The  peril  must  be  common  to  all  interests.  If  threatening 
one  interest  alone  the  other  interests  cannot  be  concerned  in  a  general  average 
act.3 


Hall  (N.  Y.)  437;  Nimick  v.  Holmes,  25  Pa. 
St.  366,  64  Am.  Dec.  710.  See  also  Kidd  v. 
Thomson,  19  Can.  L.  T.  205. 

1.  Must  Be  Necessary  and  Extraordinary.  —  See 
injra,  this  title  and  di  vision,  passim. 

The  sacrifice  must  be  necessary,  voluntary, 
and  intended  for  the  safety  of  all  concerned. 
Scudder  v.  Bradford,  14  Pick.  (Mass.)  13,  25 
Am.  Dec.  355. 

2.  Community  of  Interest.  —  The  doctrine  of 
general  average  does  not  apply  between 
strangers.  The  parties  to  a  general  average 
cannot  be  thrown  together  by  mere  chance, 
but  must  be  brought  together  through  a  con- 
tract. The  J.  P.  Donaldson,  167  U.  S.  599, 
19  Fed.  Rep.  270,  2t  Fed.  Rep.  671;  Ralli  v. 
Troop,  157  U.  S.  386. 

In  The  John  Perkins,  13  Fed.  Cas.  No. 
7,360,  21  Law  Rep.  87,  reversing  3  Ware  (U. 
S.)  89,  two  vessels  in  an  icy  sea  began  drifting 
and  were  in  danger  of  colliding  through  the 
action  of  the  ice.  The  peril  seemed  inevi- 
table, when  ihe  master  of  one  vessel  cut  her 
cable  and  slipped  from  anchor,  thus  avoiding  a 
collision.  In  an  action  against  the  other  vessel 
for  contribution  for  the  loss  of  the  cable  and  an- 
chor, it  was  held  that  this  was  no  case  for  gen- 
eral average,  as  there  was  no  contract  relation 
between  the  two  vessels,  which  were  strangers 
to  each  other.  The  court,  by  Curtis,  J.,  said: 
"  In  my  opinion  the  only  subjects  bound  to 
make  contribution  are  those  which  are  united 
together  in  a  common  adventure,  and  placed 
under  the  charge  of  the  master  of  the  vessel, 
with  the  authority  to  act  in  emergencies  as  the 
agent  of  all  concerned."  See  also  Beane  v. 
The  Schooner  Mayurka,  2  Curt.  (U.  S.)  72. 

Whitteridge  v.  Norris,  6  Mass.  127,  presents 
an  extreme  application  of  the  principle. 
A  vessel  was  wrecked  and  abandoned,  and  as 
much  of  the  property  as  could  be  quickly 
saved  was  put  in  the  lifeboat  and  taken  ashore 
with  the  master  and  crew.  On  the  way 
ashore,  to  avoid  swamping,  part  of  the  goods 
were  jettisoned.  The  court  held  that  ihe  re- 
maining property  or  interests  saved  in  the 
lifeboat  were  not  bound  to  contribute  to  the 
loss  of  the  goods  jettisoned,  as  the  parties  sus- 
tained no  such  relation  towards  each  other  as 
would  warrant  a  general  average  contribuiion, 
since  the  common  adventure  had  been  termi- 
nated and  abandoned. 

See  also  The  Marpessa,  (tSgi)  P.  403.  In 
'.his  case  a  Dutch  and  an  English  steamer  col- 


lided, whereby  the  former  was  sunk  and  the 
latter  so  injured  that  she  had  to  jeitison  her 
cargo  to  prevent  sinking  while  she  made  for  a 
port.  In  an  action  for  damage  by  collision  by 
the  owners  of  the  Dutch  vessel  agrinst  the 
English  steamer,  in  which  action  the  latter 
counterclaimed  for  damage  sustained,  the 
Dutch  vessel  was  found  to  be  alone  in  fault. 
Among  other  things  the  English  steamer 
claimed  to  recover  from  the  owners  of  the 
Dutch  vessel  the  balance  due  in  general  aver- 
age contribution  from  the  English  steamer  to 
her  cargo  in  respect  of  the  jeitison.  It  was 
held  that  this  claim  must  be  denied,  since  the 
loss  sustained  by  the  English  steamer  in  hav- 
ing to  make  the  general  average  contribuiion 
was  not  directly  due  to  the  collision,  but  arose 
from  an  obligation  to  contribute  resulting 
from  the  peculiar  relation  between  ship  and 
cargo. 

The  Community  of  Interest  Begins  with  the 
first  loading  of  the  cargo.  The  Carron  Park, 
15  P.  D.  203.  See  also  Barkers.  M'Andrew, 
34  L.  J.  C.  P.  191;  Bruce  v.  Nicolopulo,  II 
Exch.  129. 

When  Community   of  Interest    Ends.  —  The 

community  of  interest  does  not  end  until  all 
the  cargo  is  discharged.  Whitecross  Wire, 
etc.,  Co.  v.  Savill,  8  Q.  B.  D.  653.  In  this 
case  the  ship  had  arrived  safely  at  her  desti- 
nation and  had  unloaded  a  great  part  of  her 
cargo,  which  was  deposited  alongside  on  the 
wharf,  still  under  the  master's  control,  when  a 
fire  broke  out  in  the  hold  of  the  ship,  threaten- 
ing the  ship  and  that  part  of  the  cargo  remain- 
ing in  the  hold.  In  extinguishing  the  fire  the 
water  damaged  these  goods.  Contribution 
was  claimed  of  the  shipowners.  The  court 
held  that  the  maritime  adventure  was  not  at 
an  end,  and  the  ship  must  contribute  to  the 
damage  sustained  by  the  cargo  in  its  hold; 
that  though  the  voyage  was  ended,  the  respon- 
sibility of  the  shipowner  as  carrier  still  con- 
tinued. 

See  also  infra,  this  title.  General  Average 
Loss,  subdiv.  3.  a.  Extraordinary  Expenses  in 
Saving  Strandea  or  Sunken  Vessel. 

3.  Danger  Must  Be  Common.  —  Johnson  v. 
Chapman,  35  L.  J.  C.  PI.  23;  Whitecross 
Wire,  etc.,  Co.  v.  Savill,  8  Q  B.  D.  653; 
Ocean  Steamship  Co.  v.  Anderson,  13  Q.  B.  D. 
651,  on  appeal  10  App.  Cas.  107;  Sheppard  v. 
Wright,  Show.  P.  C.  18;  Columbian  Ins.  Co  v. 
Ashby,  13  Pet.  (U.  S.)  331;  Barnard  v.  Adams, 
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Where  Interests  Are  Separated  After  Peril  Begins.  —  Where  the  adventure  is  once  put 
in  peril  the  correct  rule  is  that  the  community  of  peril  ends  with  the  separation 
of  the  cargo  from  the  adventure  and  with  its  being  deposited  in  a  place  of 
safety.  A  general  average  loss  or  expense  incurred  after  such  separation  calls 
for  no  contribution  from  such  interests  as  are  separated  from  the  adventure, 
and  therefore  not  at  stake.1 

Imminence  and  Character  of  Peril.  —  The  peril  must  be  imminent,2  but  it  need  not 


10  How.  (U.  S.)  270;  Star  of  Hope,  9  Wall.  (U. 
S.)  203;  Delano  v.  Gallatin,  1  Woods  (U.  S.) 
644;  Slaters.  Hayward  Rubber  Co.,  26  Conn, 
128;  British-American  Assur.  Co.  v.  Wilson, 
132  Ind.  285;  Dabney  v.  New  England  Mut. 
Marine  Ins.  Co.,  14  Allen  (Mass.)  300;  Dun- 
ham v.  Commercial  Ins.  Co.,  11  Johns.  (N.  Y.) 
315,  6  Am.  Dec.  374;  Lee  v.  Grinnell,  5  Duer 
(N.  Y.)  400;  Walker  v.  U.  S.  Insurance  Co.,  11 
S.  &  R.  (Pa.)  61,  14  Am.  Dec.  610. 

"  Property  not  in  peril  requires  no  such 
sacrifice  nor  that  any  extraordinary  expense 
should  be  incurred."  Hobson  v.  Lord,  92  U. 
S  399- 

Danger  to  Cargo  Alone  Not  Sufficient.  —  A  ves- 
sel put  into  a  port  of  distress  to  avoid  a  storm, 
and  she  was  there  boarded  by  a  mob  who 
compelled  the  master  to  sell  to  them  a  quan- 
tity of  corn  at  a  great  sacrifice  in  price.  It  was 
held  not  to  be  any  general  average  loss,  be- 
cause there  was  not  any  danger  threatening 
the  vessel,  but  only  the  corn  was  in  danger. 
Nesbilt  v.  Lushington,  4  T.  R.  783. 

Ship  Pounding  on  Rocks  —  Lightening  and 
Flooding, — A  ship  having  stranded  upon  a 
coral  reef,  and  being  in  danger  of  going  to 
pieces  by  pounding  upon  the  reef,  the  master, 
in  order  to  lighten  her  to  get  her  off,  threw 
over  some  of  the  cargo.  This  proving  ineffec- 
tual, water  was  let  into  the  vessel  in  order  to 
make  her  lie  motionless  upon  the  reef  and  pre- 
vent further  pounding.  It  was  held  that  these 
acts  were  not  to  be  regarded  as  for  the  benefit 
of  the  ship  alone,  but  must  be  regarded  as  for 
the  common  good,  and  therefore  general  aver- 
age acts.  New  York,  etc.,  Min.  Co.  v.  Pacific 
Mail  Steamship  Co.,  45  U.  S  App.  i,  74  Fed. 
Rep.  564,  affirming  69  Fed.  Rep.  414;  Pacific 
Mail  Steamship  Co.  v.  Dupre,  74  Fed.  Rep. 
250. 

1.  Where  There  Are  Separate  Transactions  for 
Each  Interest. —  McAndrews  v.  Thatcher,  3 
Wall.  (U.  S.)  347. 

The  earliest  reported  case  on  this  subject  is 
Sheppard  v.  Wright,  Show.  P.  C.  18.  There  a 
ship  laden  with  silks  and  oils  was  chased  into 
Malaga  by  a  vessel  of  the  French  fleet,  which, 
alter  being  in  sight  for  several  days,  then 
stood  in  for  that  port  as  if  to  attack  the  fort, 
whereupon,  in  order  to  save  what  was  possible 
of  the  ship's  cargo,  the  silks  were  put  on  board 
lighters  and  carried  to  shore.  At  night,  the 
French  vessel  left,  when  the  master  ceased  to 
land  the  cargo.  Six  days  afterwards,  how- 
ever, the  French  fleet  again  appeared  before 
Malaga,  and  in  spite  of  all  efforts  took  and 
carried  away  the  ship  and  the  remaining  cargo. 
The  silks  were  subsequently  shipped  on  an- 
other vessel  and  arrived  safely  at  their  destina- 
tion. It  was  held  that  the  owners  of  the  ship 
and  the  remaining  cargo  could  not  recover 
contribution  from  the  owners  of  the  silks,  the 


safety  or  preservation  of  the  silks  not  being 
due  to  the  loss  of  the  ship  and  remaining 
cargo. 

Expenses  of  Getting  Off  Stranded  Ship  After 
Cargo  Discharged.  —  The  plaintiff's  ship,  while 
she  lay  at  her  wharf  with  all  her  cargo  on 
board,  ready  to  sail,  was  by  accident  suddenly 
stranded  and  driven  high  on  a  bank.  Preced- 
ing any  efforts  to  get  her  cff,  her  cargo  was 
entirely  discharged  and  put  safely  in  a  ware- 
house, but  still  under  the  shipowner's  control. 
After  repeated  attempts,  occupying  some 
time,  the  ship  was  gotten  off  and  repaired. 
Her  cargo  was  reshipped,  and  the  voyage  was 
finally  completed  and  the  cargo  delivered  to 
the  defendant  owners.  In  an  action  by  the 
shipowners  for  a  general  average  contribution 
in  respect  of  the  expenses  incurred  in  getting 
the  ship  off  the  strand,  the  court  held  that  the 
claim  must  be  denied,  for  there  remained  no 
community  of  interest  between  ship  and  cargo 
after  the  latter  had  been  safely  warehoused, 
and  though  it  was  under  the  shipowner's  con- 
trol it  was  in  fact  not  in  peril,  and  it  was  a 
matter  of  indifference  to  the  cargo  owners 
whether  the  ship  were  even  submerged  in  the 
sea.  Walthew  v.  Mavrojani,  L.  R.  5  Exch. 
116.  And  see  Job  v.  Langton,  6  El.  &  Bl.  779, 
88  E.  C.  L.  779;  McAndrews  v.  Thatcher,  3 
Wall.  (U.  S.)  347;  Bedford  Commercial  Ins. 
Co.  v.  Parker,  2  Pick.  (Mass.)  1,  13  Am.  Dec. 
388;  The  L'Amerique,  35  Fed.  Rep.  835. 

When  Part  of  Cargo  Discharged  Before  Stranded 
Ship  Got  Off.  —  This  principle  even  obtained  in 
cases  where  part  of  the  cargo  remained  on 
board,  the  community  of  interest  ceasing  in 
respect  of  that  part  of  the  cargo  unshipped. 
Royal  Mail  Steam  Packet  Co.  v.  English  Bank, 
19  Q.  B.  D.  362.  In  this  case  it  was  decided 
that  a  portion  of  the  cargo  which  was  landed 
safely  was  not  obliged  to  contribute  to  the  ex- 
penses of  releasing  the  vessel  and  the  remain- 
ing cargo  from  a  perilous  situation  on  a 
strand. 

The  American  Authorities  are  more  liberal  in 
enforcing  contribution  to  a  general  average 
from  interests  which  have  been  physically 
separated  from  the  common  adventure  than 
are  the  English  cases.  See  New  Yoik,  etc., 
Min.  Co.  v.  Pacific  Mail  Steamship  Co.,  45  U. 
S.  App.  1,  74  Fed.  Rep.  564  See  further 
infra,  this  title,  General  Average  Loss,  subdiv. 
2.  a.  Jettison;  and  subdiv.  3.  a.  Extraordinary 
Expenses  in  Saving  Stranded  or  Sunken  Vessel; 
also  infra.  General  Average  Contribution  —  In- 
terests Liable, 

2.  Imminence  of  Peril.  —  Harrison  v.  Aus- 
tralasia Bank,  L.  R.  7  Exch.  39;  Whitecross 
Wire,  etc.,  Co.  v.  Sarill,  8  Q.  B.  D.  653;  Brit- 
ish-American Assur.  Co.  v.  Wilson,  132  Ind. 
285. 

There  must  be  an  emergency.  It  must  be 
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be  such  as  to  threaten  immediate  destruction.1 

c.  Voluntary  and  Intentional  Character  of  Act.  —  In  order  to 
constitute  a  case  of  general  average  there  must  be  a  voluntary,  deliberate,  and 
intentional  act  *  of  sacrifice  3  or  expenditure,  made  not  for  one  interest,  but  to 
preserve  all  the  interests  involved.4 

Sacrifice  or  Expenditure  Must  Be  for  Preservation  of  Property,  Not  Completion  of  Voyage.  ■ — 
The  safety  and  preservation  of  the  property,  and  not  the  completion  of  the 
voyage,  constitute  the  true  foundation  of  general  average.8 


an  occasion  of  extraordinary  necessity  and 
peril.    Ross  v.  The  ShiD  Active,  2  Wash.  (U. 

S  >  24r-  ...... 

The  nature  of  the  peril  requisite  in  a  case  of 

general  average   must  be   some  threatened 

physical  injury,  not  mere  loss  of  expected 

profits,  or  mere  delay  in  prosecution  of  the 

voyage.    Bowring  v.  Thebaud,  42  Fed.  Rep. 

794,  on  appeal  11  U.  S.  App.  648;  Earnmoor 

Steamship  Co.  v.  New  Zealand  Ins.  Co.,  73 

Fed.  Rep.  867. 

If  a  ship  has  been  accidentally  stranded  the 

expenses  of  getting  her  off,  with  her  cargo, 

are  not  chargeable  to  gsneral  average,  unless 

the  situation   was  perilous.    The  Alcona,  9 

Fed.  Rep.  172. 

1.  Need  Not  Threaten  Immediate  Destruction. 
—  A  sailing  vessel  strained  in  rough  weather 
began  to  leak  and  fill  with  water.  She  was 
not  threatened  with  immediate  sinking,  but 
apparently  would  sink  before  reaching  her 
home  port,  unless  some  extraordinary  steps 
were  taken.  By  continuous  pumping  with 
her  donkey  engine  to  keep  the  water  in  the 
hold  reduced,  her  stock  of  coal  became  ex- 
hausted, and  some  spare  spars  were  burned  as 
fuel  until  a  point  was  reached  where  the  ves- 
sel could  purchase  coal.  The  peril  was  held 
to  be  imminent  and  sufficient  to  constitute  the 
sacrifice  a  case  of  general  average.  Harrison 
v.  Australasia  Bink,  L.  R.  7  Exch.  39. 

2.  Voluntary  Character  of  Act  or  Sacrifice.  — 
There  must  be  a  voluntary  sacrifice  of  property 
for  the  benefit  of  all,  as,  for  instance,  a  volun- 
tary jeltison,  or  casting  away  of  some  portion 
of  the  associated  interests  for  the  purpose  of 
avoiding  the  common  peril.  Columbian  Ins. 
Co.  v.  Ashby,  13  Pet.  (U.  S.)  331;  Barnard  v. 
Adams,  10  How.  (U.  S.)  270;  Star  of  Hope, 
9  Wall.  (U.  S.)  203;  McAndrews  v.  Thatcher,  3 
Wall.  (U.  S.)  347;  Fowler  v.  Rathbones,  12 
Wall.  (U.  S.)  102;  Birkley  v.  Presgrave,  1  East 
220.  See  also  Mutual  Safety  Ins.  Co.  v.  Ship 
George,  Olc.  Adm.  89. 

The  sacrifice  must  be  voluntary,  accom- 
plished through  the  will  and  agency  of  man, 
as  distinguished  from  that  which  is  involun- 
tary and  beyond  human  control,  or  the  result 
of  accident  or  inevitable  necesssity.  Slater  v. 
Havward  Rubber  Co.,  26  Conn.  136;  Emery 
v.  H  untington,  109  Mass.  431,  12  Am.  Rep.  725 ; 
Walker  v.  U.  S.  Insurance  Co.,  ir  S.  &  R.  (Pa.) 
61,  14  Am.  Dec.  610;  Meech  v.  Robinson,  4 
Whart.  (Pa.)  360,  34  Am.  Dec.  514. 

3.  Intention  to  Destroy  Thing  Exposed  Not 
Essential.  —  The  right  to  contribution  is  not 
made  to  depend  upon  a  presumed  or  real  in- 
tention to  destroy  the  thing  cast  away,  but  on 
the  fact  that  it  was  selected  under  the  circum- 
stances to  suffer  the  common  peril  in  place  of 
the  whole  of  the  associated  interests,  that  the 
remainder  might  be  saved.    Patten  v.  Darling, 


1  Cliff.  (U.  S.)  254;  Barnard  v.  Adams,  10 
How.  (U.  S.)  305  See  Star  of  Hope,  9  Wall. 
(U.  S.)  203.  And  compare  Walker  v.  U.  S.  In- 
surance Co.,  11  S.  &  R.  (Pa.)  61,  14  Am.  Dec. 
610. 

Goods  taken  out  of  a  vessel  and  placed  upon 
a  beach  furnish  cause  for  a  claim  for  general 
average  in  case  of  damage;  it  does  not  matter 
that  a  sacrifice  of  the  goods  was  not  intended 
when  they  were  placed  on  the  beach;  the  dam- 
age they  received  is  a  direct  consequence  of 
the  removal  for  the  purpose  of  lightening  the 
ship  which  produces  general  benefit  to  ship 
and  cargo.  Hennen  v.  Mouro,  4  Mart.  N.  S. 
(La.)  449. 

4.  Sacrifice  Must  Be  for  the  Sake  of  All  the  In- 
terests. —  Kemp  v.  Halliday,  6  B.  &  S.  723,  118 
E.  C.  L.  723;  Ralli  v.  Troop,  157  U.  S.  386;  New 
York,  etc..  Min.  Co.  v.  Pacific  Mail  Steamship 
Co.,  45  U.  S.  App.  r,  74  Fed.  Rep.  564,  affirm- 
ing 69  Fed.  Rep.  414;  The  John  Perkins,  13 
Fed.  Cas.  No.  7,360,  21  Law  Rep.  87,  reversing 
3  Ware  (U.  S.)  89;  The  J.  P.  Donaldson,  167  U. 
S.  599,  21  Fed.  Rep.  671,  19  Fed.  Rep.  264;  The 
Brig  Mary,  1  Sprague  (U.  S.)  17.  See  also  Star 
of  Hope,  9  Wall  (U.  S.)  203;  Barnard  v.  Adams, 
10  How.  (U.  S.)  270;  Caze  v.  Reilly,  3  Wash. 
(U.  S.)  298.  For  further  discussion  of  the  in- 
tent of  the  act,  see  Nimick  v.  Holmes,  25  Pa. 
St.  366,  64  Am.  Dec.  710. 

Expenses  Incurred  for  a  Separate  Interest,  the 
other  interests  not  being  involved  in  the  dan- 
ger, are  chargeable  to  that  interest  and  do  not 
form  a  case  for  general  average.  Schuster  v. 
Fletcher,  3  O.  B.  D.  418;  Louisville  Under- 
writers v.  Pence,  93  Ky.  103. 

Primary  Intention,  Not  Incidental  Effects, 
Looked  To.  —  An  act  of  sacrifice  may  be  justi- 
fiable, and  even  prompted  by  the  highest  mo- 
tives of  man,  but  yet  if  not  done  primarily  to 
benefit  the  other  property  it  is  no  case  of  gen- 
eral average.  Dabney  v.  New  England  Mut. 
Marine  Ins.  Co.,  14  Allen  (Mass.)  300;  The 
Brig  Mary,  1  Sprague  (U.  S.)  17. 

5.  Safety  of  Property,  Not  Completion  of  Voyage, 
the  Test.  —  The  better  authorities  say  that  an 
act  done  in  the  interests  of  completing  the  voy- 
age as  apart  from  the  safety  of  the  property 
cannot  be  the  foundation  of  a  claim  for  contri- 
bution. Columbian  Ins.  Co.  v.  Ashby,  13  Pet. 
(U.  S.)  340;  Caze  v.  Reilly,  3  Wash.  (U.  S.J  298. 

A  sacrifice  made  merely  to  prevent  loss  of 
expected  profits  or  for  the  mere  prosecution  of 
the  voyage  cannot  be  a  geneial  average  sacri- 
fice. Bowring  v.  Thebaud,  42  Fed.  Rep.  794, 
on  appeal  11  U.  S.  App.  648. 

English  Cases.  —  A  ship  having  sprung  a  dan- 
gerous leak  during  a  vovage,  the  captain,  for 
the  safety  of  ship  and  cargo,  put  into  a  port  of 
refuge  to  repair,  where,  in  order  to  repair  the 
ship,  the  cargo  was  necessarily  landed.  It 
was  held  in  the  Court  of  Appeals  and  in 
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d.  Necessity  of  Act.  —  In  order  to  constitute  a  general  average  act,  the 
sacrifice  or  expenditure  must  be  necessary.1 

Master  Judge  of  Necessity  of  Act.  —  As  to  the  necessity  or  degree  of  necessity  for 
the  sacrifice  or  expenditure,  the  master  is  the  judge,  and  if  he  acts  in  good 
faith  and  with  fair  skill  and  discretion,  without  unreasonable  timidity,  it  will 
be  a  case  of  general  average  although  the  result  shows  that  he  was  mistaken 
as  to  the  danger.* 

Unseaworthiness.  —  If  the  unseaworthiness  of  the  vessel  at  the  time  of  sailing 


the  House  of  Lords  lhat  the  expenses  of  re- 
loading the  cargo  after  the  ship  had  been  re- 
paired, and  of  pilotage  and  port  charges  on  the 
ship  leaving  the  port,  were  not  general  average 
expenses.  Svendsen  v.  Wallace,  13  Q.  B.  D. 
■69,  10  App.  Cas.  404.  In  delivering  j  adgment 
in  the  Court  of  Appeal,  Brett,  M.  R.,  following 
the  rule  laid  down  by  Lawrence,  J.,  in  Birkley 
v.  Presgrave,  1  East  220,  declared  that  oniy 
those  expenses  which  were  incurred  for  the 
preservation  of  ship  and  cargo  came  within 
general  average;  and  that  the  true  test  with 
regard  to  each  separate  item  claimed  was 
whether,  at  the  moment  when  it  was  incurred, 
it  was  incurred  for  the  safety  of  both  ship  and 
cargo.  And  he  showed  that  not  all  extraor- 
dinary expenses  which  were  reasonably  in- 
curred for  the  benefit  and  safety  of  the  whole 
adventure  or  were  the  reasonable  and  natural 
consequences  and  results  following  upon  an 
act  done  in  view  of  danger  could  be  included 
in  general  average.  See  also  Job  v.  Langton, 
6  El.  &  Bl.  779,  88  E.  C.  L.  779;  Hallett  v. 
Wigram,  9  C.  B  580,  67  E.  C.  L.  580. 

In  Walthew  v.  Mavrojani,  L.  R.  5  Exch.  116, 
the  shipowners  contended  that  although  the 
expenses  of  floating  a  stranded  ship  were  in- 
curred after  the  cargo  was  in  safety,  yet  they 
were  incurred  for  the  cargo's  benefit,  as  the 
ship  was  thereby  saved  and  the  cargo  subse- 
quently transported  to  its  destination  in 
safety.  But  the  court  said:  "  But  when 
those  expenses  were  incurred  the  goods  had 
already  ceased  to  be  connected  with  the  ship, 
except  in  so  far  as  that  if  the  ship  were  got  off, 
she  would  be  able  to  carry  on  the  goods  to 
England;  and  it  is  not  shown  that  any  ad- 
vantage resulted  to  the  owners  of  the  goods 
from  their  being  carried  on  in  that  ship  rather 
than  in  any  other;  and  if  general  average  were 
claimed  on  that  footing  it  would  have  to  be 
assessed  on  altogether  a  different  scale  from 
that  of  the  value  of  the  goods." 

The  Authorities  in  the  United  States  lay  down 
a  less  stringent  rule  upon  this  point  and  give 
a  wider  scope  to  the  doctrine  of  general 
average  than  the  English  cases.  Thus  it  has 
been  held  that  an  act  done  or  expenses  in- 
curred for  the  purpose  of  prosecuting  the  voy- 
age, and  until  that  purpose  or  intention  is 
abandoned,  constitute  a  case  of  general 
average.  Nelson  v.  Belmont,  21  N.  Y.  36; 
The  Joseph  Farwell,  31  Fed.  Rep.  844;  Mitch- 
«11  Transp.  Co.  v.  Patterson,  22  Fed.  Rep.  49. 
See  also  Hobson  v.  Lord,  92  U.  S.  397;  and 
also  infra,  this  title.  General  Average  Loss, 
subdiv.  3.  c.  Port  of  Refuge  Expenses. 

This,  however,  would  seem  to  be  in  contra- 
vention of  general  principles  laid  down  by  the 
highest  authority.  Thus,  in  Columbian  Ins. 
Co.  v.  Ashby,  13  Pet.  (U.  S.)  340,  it  was  said 


that  "  it  is  the  safety  of  the  property  and  not 
of  the  voyage  which  constitutes  the  true 
foundation  of  general  average."  See  also 
Ralli  v.  Ttoop,  157  U.  S.  386. 

1.  Necessity  of  Act.  —  The  Gratitudine,  3  C. 
Rob.  240;  Scudder  v.  Bradford,  14  Pick. 
(Mass.)  13,  25  Am.  Dec.  355;  1  Parsons  on 
Shipping  409. 

If  the  act  is  unnecessary  it  amounts  to  a  use- 
less destruction  of  property  which  would  ren- 
der the  shipowner  or  the  one  responsible  for 
the  act  liable  for  the  loss.  The  Gratitudine,  3 
C.  Rob.  240. 

2.  Master  Judge  of  Necessity.  —  Stevens  and 
Benecke  on  Average  (Phil,  ed.)  61,  note  a; 
Bowring  v.  Thebaud,  42  Fed.  Rep.  797.  See 
generally  the  title  Masters  of  Vessels. 

"  The  nature  of  the  case  imposes  on  the 
master  the  duty  and  clothes  him  with  the 
power  to  judge  and  determine  upon  the  facts 
before  him  whether  a  jettison  be  necessary. 
*  *  *  If  he  was  a  competent  master;  if  an 
emergency  actually  existed  calling  for  a  deci- 
sion whether  to  make  a  jettison  of  a  part  of 
the  cargo;  if  he  appears  to  have  arrived  at  his 
decision  with  due  deliberation,  by  a  fair  exer- 
cise of  his  skill  and  discretion,  with  no  unrea- 
sonable timidity,  and  with  an  honest  intent  to 
do  his  duty,  the  jettison  is  lawful.  It  will  be 
deemed  to  have  been  necessary  for  the  com- 
mon safety,  because  the  person  to  whom  the 
law  has  intrusted  authority  to  decide  upon 
and  make  it  has  duly  exercised  that  author- 
ity." Per  Curtis,  J.,  in  Lawrence  v.  Minlurn, 
17  How.  (U.  S.)  109.  See  also  Dupor.t  de 
Nemours  v.  Vance,  19  How.  (U.  S.)  166;  Star 
of  Hope,  9  Wall.  (U.  S.)  231;  Patten  f.  Darling, 
1  Cliff.  (U.  S.)  264;  Ralli  v.  Troop,  157  U.  S.  398. 

Authorities  Contra.  —  In  Whitecross  Wire, 
etc.,  Co.  v.  Savill,  8  Q.  B.  D.  657,  it  was  said, 
however,  that  mere  good  faith  is  not  sufficient. 
This  is  perhaps  no  more  than  to  say  that  the 
act  must  not  be  the  result  of  unreasonable 
timidity.  See  also  Meyers  v.  Baymore,  10  Pa. 
St.  114,  49  Am.  Dec.  586,  where  the  court  said: 
"  But  if  the  goods  have  been  thrown  overboard 
unnecessarily  by  the  master,  no  matter  with 
what  honest  intention  to  save,  or  under  what 
illusion  of  danger,  the  loss  will  not  support  a 
claim  for  general  average.  *  *  *  It  is 
necessity,  real  necessity  alone,  which  lifts 
away  not  only  the  contract  of  the  carrier  at 
sea  to  deliver  the  goods  safely,  *  *  *  but 
also  the  dominion  of  the  owner,  and  substi- 
tutes the  will  and  control  of  another  instead 
thereof."  Il  is  to  be  noted,  however,  that 
this  was  the  case  of  a  sale  of  goods  at  a  for- 
eign port.  It  is  well  known  that  the  law 
imposes  severer  tests  in  such  cases,  and  per- 
haps these  remarks  should  be  taken  as  limited 
by  the  facts  which  called  them  forth. 
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has  contributed  to  or  produced  the  necessity,  there  can  be  no  claim  for  general 
average,  and  the  shipowner  is  responsible.1 

Negligence.  —  If  negligence  or  failure  to  exercise  reasonable  care  and  skill  on 
the  part  of  master  or  crew  has  necessitated  the  <n.ct,  it  will  not  be  a  case  of 
general  average,  at  least  in  favor  of  the  shipowner.2 


1.  Sacrifice  Necessitated  by  Unseaworthiness  of 
Vessel.  —  Lawrence  v.  Minturn,  17  How.  (U. 
S.)  100;  Bowring  v.  Thebaud,  n  U.  S.  App. 
648,  affirming  42  Fed.  Rep.  794;  Dupont  de 
Nemours  v.  Vance,  19  How.  (U.  S.)  162;  Wil- 
son v.  Cross,  33  Cal.  60;  Cheraw,  etc.,  R.  Co. 
v.  Broadnax,  109  Pa.  St.  432,  58  Am.  Rep.  733, 
reaffirmed  157  Pa.  St.  140.  See  generally  as  to 
the  implied  warranty  of  seaworthiness,  the 
title  Contracts  of  Affreightment  and 
Chartf.r-Parties,  vol.  7,  p.  156. 

But  where  the  unseaworthiness  has  been 
caused  by  perils  of  the  sea  during  the  voyage 
a  claim  for  general  average  sacrifice  is  not 
prejudiced.  Cheraw,  etc.,  R.  Co.  v.  Broad- 
nax, 109  Pa.  St.  432,  58  Am.  Rep.  733, 
reaffirmed.  157  Pa.  St.  140;  Gardner  v.  1467 
Bales  of  Cotton,  20  Fed.  Rep.  529. 

As  to  the  burden  of  proof  as  to  seaworthi- 
ness, see  The  Edwin  I,  Morrison,  153  U.  S. 
199,  distinguished  in  Frankiin  Sugar-Refining 
Co.  v.  Funch,  73  Fed.  Rep.  844. 

2.  Where  Master's  Negligence  Proximate  Cause 
of  Loss. —  The  Jenny  Jones,  Deady  (U.  S.)  82; 
The  Hettie  Ellis,  20  Fed.  Rep.  507;  The  Ener- 
gia,  61  Fed.  Rep.  222;  Hine  v.  New  York, 
etc.,  Co.,  68  Fed.  Rep.  920;  Ralli  v.  Troop,  37 
Fed.  Rep.  888;  Snow  v.  Perkins,  39  Fed.  Rep. 
334;  The  Portsmouth,  9  Wall.  (U.  S.)  682; 
Phipps  v.  The  Nicanor,  44  Fed.  Rep.  504; 
Ross  v.  The  Ship  Active,  2  Wash.  (U.  S.) 
226;  Bentley  v.  Bustard,  16  B.  Mon.  (Ky.) 
643,  63  Am.  Dec.  561;  Chamberlain  v.  Reed, 
13  Me.  357,  29  Am.  Dec.  506;  Conrad  v.  De- 
Montcourt,  138  Mo.  311;  De  Pau  v.  Jones,  1 
Brev.  (S.  Car.)  437;  The  Norway,  Brown  &  L. 
377;  Schloss  v.  Heriot,  14  C.  B.  N.  S.  59,  108 
E.  C.  L.  59;  Kidd  v.  Thomson,  19  Can.  L.  T. 
205. 

Where  the  Owners  Have  Failed  to  Supply  the 
Master  with  Proper  Charts  for  the  voyage,  or 
where  by  particular  instructions  they  have 
contributed  to  imprudent  navigation  which 
led  to  the  disaster,  they  cannot  claim  a  gen- 
eral average  contribution.  Trinidad  Ship- 
ping, etc.,  Co.  v.  Frame,  88  Fed.  Rep.  528. 

Proceeding  with  Insufficient  Supply  of  Coal.  — 
In  Hurlbut  v.  Turnure,  51  U.  S.  App.  280, 
afffi ming  76  Fed.  Rep.  587,  it  appeared  that  a 
ship  cleared  from  a  Cuban  port  for  New  York 
with  an  insufficient  supply  of  coal.  She  en- 
countered stress  of  weather  and  was  compelled 
to  make  use  of  a  part  of  the  cargo,  consisting 
of  sugar,  for  fuel  for  two  days  and  a  half  be- 
fore reaching  a  coaling  port.  If  the  supply  of 
coal  had  been  sufficient  it  would  still  have 
been  necessary  to  use  the  cargo  for  fuel  for 
two  days.  It  was  held  that  the  loss  of  cargo, 
by  reason  of  its  use  as  fuel  for  the  half  day, 
due  to  the  insufficiency  of  the  coal  supply, 
must  be  borne  by  the  vessel  only,  but  lhat  the 
two  days'  consumption  which  must  have  oc- 
curred in  any  case  was  a  proper  subject  of 
general  average. 

Negligent  Stranding  Necessitating  Scuttling.  — 
A  vessel  was  negligently  run  on  a  strand. 

14  C.  01  L. — 61  961 


While  in  this  situation  a  severe  storm  arose, 
and  to  save  all  interests  from  danger  of  de- 
struction she  was  voluntarily  scuttled.  Il  was 
held  that  the  negligent  stranding  was  the 
proximate  cause  of  the  loss,  and  no  claim  for 
contribution  could  be  maintained  in  favor  of 
the  owner  of  the  vessel.  The  Ontario,  37  Fed. 
Rep.  220. 

Where  Charter-party  Excepts  Servants'  Negli- 
gence. —  One  case  says  that  where  responsibil- 
ity for  negligence  of  one's  servants  is  expressly 
exempted  in  the  charter-party,  there  may  be  a 
claim  for  general  average.  The  Carron  Park, 
15  P.  D.  203. 

Loss  by  Negligence  —  Innocent  Charterers  May 
Claim  Contribution.  —  In  a  recent  case  in  the 
House  of  Lords  it  was  held  lhat  a  shipowner 
guiliy  of  negligence  is  himself  precluded  from 
claiming  a  recovery  in  general  average  if  he 
has  suffered  the  loss  by  sacrifice;  but  if  an 
innocent  shipper  has  lost  his  goods  by  jettison 
made  necessary  by  the  master's  negligence, 
he  is  entitled  to  a  general  average  contribu- 
tion from  all  the  other  interests.  Strang  v. 
Scott,  14  App.  Cas.  601. 

The  same  doctrine  was  laid  down,  approving 
the  English  case  just  cited,  in  Pacific  Mail 
Steamship  Co.  v.  New  York,  etc.,  Min.  Co.,  69 
Fed.  Rep.  414,  on  appeal  45  U.  S.  App.  r,  74 
Fed.  Rep.  564,  where  it  was  held  that  the  fact 
that  the  act  in  respect  to  which  general 
average  was  claimed  was  rendered  necessary 
by  the  negligence  and  fault  of  the  master  pre- 
sented no  equitable  reason  for  preventing  the 
owner  of  the  cargo  sacrificed  from  his  right  of 
contribution  from  the  owners  of  the  saved 
cargo  and  gave  them  no  just  reason  for  refus- 
ing to  contribute.  To  the  same  effect  is  The 
Strathdon,  94  Fed.  Rep.  206,  where  it  was  held 
that  the  innocent  cargo  owner  may  claim  an 
average  contribution  from  the  owner  who  is 
at  fault,  unless  the  latter,  upon  the  theory  that 
he  was  at  fault,  has  made  good  the  entire  loss. 

Effect  of  the  Harter  Act.  —  The  rule  that  the 
shipowner  cannot  claim  contribution  where 
the  peril  has  been  brought  about  by  the  negli- 
gence of  the  shipowner  or  his  servants  is  not 
affected  by  the  Harter  Act,  27  U.  S.  Stal.  at  L. 
445  (see  the  title  Contracts  of  Affreight- 
ment and  Charter-parties,  vol.  7,  p.  232). 
The  Irrawaddy,  171  U.  S.  187,  reversing  same 
case  sub  nam.  Chrystal  v.  Flint,  82  Fed.  Rep. 
472.  See  also  Trinidad  Shipping,  etc.,  Co.  v. 
Frame,  88  Fed.  Rep.  528. 

But  while  the  Harter  Act  does  not  authorize 
the  shipowner  to  initiate  an  aclion  in  general 
average  to  recover  pro  ianto  the  losses  of  his 
ship  where  negligence  is  chargeable  to  the 
ship,  yet  that  act  has  the  effect  of  relieving 
him  from  liability  based  upon  the  negligence 
of  his  servants;  and  if  the  cargo  owner  seeks 
to  recover  from  him  in  an  action  for  general 
average  contribution,  the  losses  of  the  ship 
must  be  taken  into  account  when  adjusting 
the  general  average,  for  otherwise  the  ship- 
owner would  be  made  responsible  for  his  serv- 
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e.  Extraordinary  Nature  of  Act.  —  The  general  average  act  consti- 
tuting the  sacrifice  must  be  an  extraordinary  act  outside  the  ordinary  scope 
of  the  master's  duty.1  An  act  is  not  extraordinary  merely  because  the  occa- 
sion was  extraordinary,3  or  because  the  motive  or  result  was  extraordinary,3  or 
again  because  the  extent  of  the  sacrifice  or  amount  of  loss  was  extraordinary.4 
But  an  act  is  extraordinary  when  property  is  put  to  a  use  for  which  it  was  not 
originally  intended.5 


ants'  negligent  acts.  The  Strathdon,  94  Fed. 
Rep.  206. 

1.  Act  Must  Be  Extraordinary.  —  A  usual  con- 
dition annexed  to  a  loss  or  sacrifice,  in  order 
to  constitute  a  case  of  general  average,  is  that 
it  must  be  of  an  extraordinary  nature.  Mc- 
Andrews  v.  Thatcher,  3  Wall.  (U.  S.)  370. 
See  Wilson  v.  Victoria  Bank,  L.  R.  2  Q.  B.  212; 
Birkley  v.  Presgrave,  1  East  220;  Dupont  de 
Nemours  v.  Vance,  19  How.  (U.  S.)  172;  Ross 
v.  The  Ship  Active,  2  Wash.  (U.  S.)  226;  McCall 
v.  Houlder,  76  L.  T.  N.  S.  469. 

By  an  extraordinary  act  is  meant  an  act 
which  is  outside  the  ordinary  scope  of  the  mas- 
ter's duty  and  which  forms  no  part  of  the  car- 
rier's own  obligation.  2  Arnould  on  Marine 
Insurance  (6th  ed.)  851. 

It  must  be  some  sacrifice  by  one  of  the  inter- 
ests beyond  that  chargeable  to  it  by  law. 
Bowring  v.  Thebaud,  42  Fed.  Rep.  794. 

When  Question  of  Extraordinary  Nature  of  Act 
Important  —  Not  So  Where  Shipper's  Interest 
Sacrificed.  —  In  the  case  of  the  sacrifice  of  the 
interest  of  a  shipper  for  the  preservation  of  the 
ship  and  cargo,  there  is  no  doubt  of  the  act 
being  extraordinary  in  the  sense  of  forming  a 
sacrifice  for  which  contribution  may  be 
claimed.  The  shipper  has  shipped  his  goods 
for  the  purpose  of  having  them  carried  to  the 
port  of  destination,  and  he  is  not  obliged  to 
undergo  any  sacrifice  or  loss  for  the  benefit  of 
others  without  being  compensaled.  Any  dis- 
position of  his  goods  in  such  a  case  is  always 
extraordinary.  2  Phillips  on  Insurance, 
§  1281. 

Thus  in  Whitecross  Wire,  etc.,  Co.  v.  Savill, 
8  Q.  B.  D.  653,  it  was  contended  that  pouring 
water  into  a  ship's  hold  could  found  no  claim 
for  general  average,  because  the  act  was  part 
of  the  master's  duty,  but  the  court  held  other- 
wise. Brett,  L.  J.,  said:  "  It  is  said  that 
it  was  within  the  captain's  ordinary  duty  to 
extinguish  the  fire;  still  it  was  his  duty  to 
carry  the  goods  safely,  and  in  extraordinary 
circumstances  he  becomes  in  effect  the  agent 
for  all  parties." 

Where  Shipowner  Claims  Contribution.  — 
Where,  on  the  other  hand,  the  shipowner  is 
the  party  claiming  contribution,  the  question 
whether  the  sacrifice  is  an  extraordinary  one 
becomesof  great  importance.  Many  sacrifices 
made  or  losses  incurred  by  the  shipowner,  he 
is  obliged  to  incur  on  account  of  his  contract 
to  carry  the  goods- safely,  and  they  are  to  be 
considered  merely  as  the  means  of  his  earning 
his  freight.  Carver  on  Carriage  by  Sea,  §  382 ; 
Stevens  &  Benecke  on  Average  (Phila.  ed.)  98; 
2  Phillips  on  Insurance,  §  1281. 

Thus,  damage  to  the  hull,  rigging,  and  crew 
of  an  armed  ship  in  time  of  war,  received  by 
resisting  the  attack  of  a  privateer,  is  not  a 
ground  for  general  average,  since  it  falls 
within  the  duty  of  the  carrier  to  resist  the  pri- 


vateer, and  the  act  is  not  extraordinary.  Tay- 
lor v.  Curtis,  6  Taunt.  608,  1  E.  C.  L.  499,  4 
Campb.  337. 

Expenses  Incurred  by  Shipowner.  —  The  ques- 
tion of  the  extraordinary  nature  of  the  act 
arises  most  frequently,  not  in  case  of  loss  sus- 
tained, but  in  case  of  expenditures  incurred 
by  the  shipowner.  In  this  case  two  questions 
arise.  First,  was  the  expenditure  extraordi- 
nary, i.  e.,  something  more  than  an  ordinary 
disbursement  of  the  voyage  ?  Second,  was  it 
incurred  for  the  safety  of  both  ship  and  cargo  ? 
2  Arnould  on  Marine  Insurance  (6th  ed.)  877. 

"  It  is  quite  true  that  so  long  as  the  expen- 
diture by  the  shipowner  is  merely  such  as  he 
would  incur  in  the  fulfilment  of  his  ordinary 
duty  as  shipowner,  it  cannot  be  general  aver- 
age." Per  Blackburn,  J.,  in  Kemp  v.  Halli- 
day,  6  B.  &  S.  746.  118  E.  C.  L.  746. 

2.  Taylor  v.  Curtis,  4  Campb.  337,  6  Taunt. 
608,  1  E.  C.  L.  499. 

3.  Extraordinary  Press  of  Sail  to  Escape  Priva- 
teer.—  If  property  is  put  only  to  its  ordinary 
use,  it  is  not  an  extraordinary  act  merely  be- 
cause the  motive  or  intent  was  extraordinary. 
A  shipowner  incurred  a  loss  by  hoisting  an 
extraordinary  press  of  sail,  which  strained  the 
vessel,  to  escape  a  privateer.  It  was  held  to- 
be  the  master's  duty  to  make  the  utmost  use 
of  his  sails  in  that  manner.  Covington  v. 
Roberts,  2  B.  &  P.  N.  R.  378;  Power  v.  Whit- 
more,  4  M.  &  S.  141. 

Wheat  Pumped  Out  by  Ship  Pumps  Working  in 
Ordinary  Way. —  In  Hills  v.  London  Assur. 
Corp.,  5  M.  &  W.  569,  the  owner  of  a  cargo  of 
wheat  shipped  on  board  a  vessel  incurred  a 
loss  from  some  of  the  wheat  being  pumped 
into  the  sea  by  the  action  of  the  ship's  pumps 
working  in  the  ordinary  way  to  keep  down  a 
leak.  The  owner  of  the  wheat,  in  an  action 
against  his  underwriters,  could  not  recover  for 
the  loss,  for  they  were  liable  for  partial  losses 
only  when  due  to  general  average,  and  this 
was  admittedly  no  case  of  general  average. 

Anchoring  in  Kocky  Place  —  Cable  Chafed 
Asunder.  —  So  also  if  a  ship,  in  order  to  avoid 
a  lee  shore,  should  cast  her  anchor  on  a  rocky 
bottom,  and  the  cable  should  in  consequence 
be  chafed  asunder,  this  would  not  be  a  gen- 
eral average  sacrifice  merely  because  the  re- 
sult was  extraordinary  and  unanticipated. 
Dixon  on  Shipping,  §  ryi. 

4.  Wilson  v.  Victoria  Bank,  L.  R.  2  Q.  B. 
203;  Harrison  v.  Australasia  Bank,  L.  R.  7 
Exch.  39. 

5.  Extraordinary  Use  of  Ship's  Apparatus  and 
Stores. —  Birkley  v.  Presgrave,  1  East  220.  In 
this  case,  to  avoid  being  driven  about  and 
wrecked  by  the  storm,  the  captain  of  the  ves- 
sel tried  to  make  fast  to  a  wharf.  In  attempt- 
ing to  do  this  the  hawser  and  towing  lines 
gave  way  and  were  lost.  Then,  to  avoid  de- 
struction of   all   interests,    the   master  was 
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/.  Successful  Termination  OF  Act  — (i)  General  Rule.  —  The  act 
must  be  attended  with  success,  and  the  peril  avoided.  If  it  is  not  successful 
a  claim  for  contribution  will  not  be  allowed.1 

Whether  General  Average  Act  Must  Be  Direct  Cause  of  Success.  —  Upon  one  point  in 
this  connection  the  authorities  are  conflicting.  Some  eminent  text  writers  lay 
down  the  rule  that  a  successful  termination  of  the  adventure,  whether  due 
to  the  general  average  act  or  not,  will  entitle  him  who  has  suffered  the  loss 
to  contribution;2  but  by  the  weight  of  the  American  cases  the  doctrine  is 


obliged  quickly  to  cut  the  cable  of  the  bower 
anchor  with  which  he  made  fast  lo  the  wharf, 
thus  sacrificing  his  cable.  In  an  action  by  the 
shipowners  for  contribution,  the  court  held 
that  the  value  of  the  bower  cable  should  come 
into  general  average,  since  that  was  not  the 
purpose  for  which  such  a  cable  was  customa- 
rilv  used.  But  the  hawser  and  towing  lines 
were  used  only  in  their  customary  manner, 
and  that  loss  was  no  general  average  charge. 
The  hire  of  extra  men  to  pump  the  ship  was  a 
general  average  loss,  because  it  was  an  ex- 
traordinary expense. 

The  plaintiff's  vessel  sprang  a  leak  in  bad 
weather,  and  it  became  necessary  to  pump 
constantly  with  her  donkey  engine,  to  keep 
her  from  filling,  which  exhausted  the  vessel's 
stock  of  coal.  To  supply  fuel  after  exhaust- 
ing the  coal  the  master  cut  up  some  spare 
spars  and  burned  them.  This  kept  them 
out  of  danger  until  they  were  able  to  pur- 
chase an  extra  amount  of  coal.  In  an  ac- 
tion of  contribution  by  the  vessel's  owners, 
it  was  held  that  the  spars  which  were  burned 
were  to  be  allowed  in  general  average. 
They  were  voluntarily  sacrificed  by  being  put 
to  an  extraordinary  use.  But  the  cost  of  extra 
coal  was  not  to  be  allowed,  since  that  was  not 
an  extraordinary  expenditure;  neither  was  the 
wear  and  tear  to  the  donkey  engine  a  general 
average  charge.  Harrison  v.  Australasia 
Bank,  L.  R.  7  Exch.  39. 

Contrast  Wilson  v.  Victoria  Bank,  L.  R.  2 
Q.  B.  203,  where  the  cost  of  an  extra  supply  of 
coal,  used  in  consequence  of  pursuing  a  voyage 
with  damaged  machinery,  instead  of  putting 
into  a  port  to  repair,  was  held  not  to  be  an 
extraordinary  expense  and  not  to  be  rendered 
such  merely  because,  by  incurring  it,  the 
doing  of  another  act  or  the  incurring  of  some 
other  expense  was  avoided  which,  if  done, 
would  have  presented  a  claim  for  general  aver- 
age contribution. 

In  Van  Den  Toorn  v.  Leeming,  70  Fed.  Rep. 
251,  affirmed  45  U.  S.  App.  736,  where  the  crank 
shaft  of  a  steamer  was  found  to  be  cracked 
and  was  temporarily  repaired,  but  subse- 
quently, while  the  vessel  was  proceeding  at  a 
diminished  rate  of  speed,  broke  suddenly, 
greatly  damaging  the  ship's  machinery,  it  was 
held  that  the  damage  was  not  a  ground  for 
general  average;  that  there  was  no  question 
of  the  abnormal  use  of  machinery,  but  merely 
an  exercise  of  the  ordinary  duty  of  repair. 

In  The  Bona,  (1895)  P.  125_.it  was  held  that 
working  the  engines  of  a  ship  while  she  is  fast 
ashore  is  an  abnormal  use  of  the  ship's  ma- 
chinery, and  consequently  that  coal  consumed 
in  so  working  the  engines  is  the  subject  of 
general  average  contribution,  as  is  injury  to 
the  engines  while  so  working  them. 

In  McCall  v.  Houlder,  76  L.  T.  N.  S.  469,  a 


ship,  while  leaving  her  port  of  lading,  bumped 
upon  a  bar,  but  received  no  apparent  injury. 
Having  arrived  in  the  course  of  her  voyage  in 
the  neighborhood  of  a  port  at  which  she  in- 
tended to  coal,  her  screw  became  unworkable 
and  she  was  towed  into  the  port.  There  being 
no  facilities  for  lightening  the  ship  by  landing 
the  cargo,  it  became  necessary  to  provide  for 
the  repairing  of  the  screw  by  tipping  the  ship. 
This  was  done  by  filling  the  forward  compart- 
ments with  water  and  lightening  the  stern 
compartments.  During  this  process,  the  cargo 
was  injured  by  water  leaking  from  a  pipe 
which  had  received  injury  when  the  ship 
struck  upon  the  bar.  It  was  held  that  under 
the  circumstances  of  the  case  the  act  of  tip- 
ping was  a  general  average  act,  and  the  result- 
ing loss  to  the  cargo  a  general  average  loss. 

1.  Successful  Termination.  —  Story,  J.,  gives 
the  third  requisite  to  a  general  average  claim 
as  follows:  "  That  by  that  sacrifice  the  safe  ty 
of  the  other  property  should  be  presently  and 
successfully  attained."  Columbian  Ins.  Co. 
v.  Ashby,  13  Pet.  (U.  S.)  338.  To  the  same 
effect  are  Barnard  v.  Adams,  10  How.  (U.  S.) 
270;  Star  of  Hope,  9  Wall.  (U.  S.)  203;  The 
Congress,  1  Biss.  (U.  S.)  42;  Sonsmith  v. 
The  J.  P.  Donaldson,  21  Fed.  Rep.  671;  The 
Joseph  Farwell,  31  Fed.  Rep.  844;  Cage  v. 
Reilly,  3  Wash.  (U.  S.)  298;  Lewis  v.  Wil- 
liams, 1  Hall  (N.  Y.)  430;  Gray  v.  Wain,  2  S. 
&  R.  (Pa.)  229,  7  Am.  Dec.  642;  Nimick  v. 
Holmes,  25  Pa.  St.  366,  64  Am.  Dec.  710.  All 
these  authorities  support  the  proposition  that 
if  nothing  is  ultimately  saved  from  the  adven- 
ture there  is  no  contribution,  and  this  is  the 
well-established  principle  on  which  the  right 
to  contribution  is  founded.  See  also  1  Parsons 
on  Maritime  Law  320;  Carver  on  Carriage  by 
Sea,  §  416;  2  Arnould  on  Marine  Insurance 
(3d  ed.)  803,  812. 

Stranding  —  Loss  of  Vessel.  —  As  to  a  case  of 
voluntary  stranding  followed  by  a  tolal  loss  of 
the  vessel,  see  infra,  this  title.  General  Average 
Loss  —  Stranding. 

Temporary  Success  Followed  by  loss  from  a  New 
Peril  will  be  sufficient  to  justify  contribution; 
the  question  in  such  cases  being:  Was  the  peril 
which  rendered  the  sacrifice  useless  a  continua- 
tion of  the  same  peril  which  led  to  it,  or  was  it 
a  new  disaster?  Hoffman,  J.,  in  Lee  v.  Grin- 
nell,  5  Duer  (N.  Y.)  422.  To  the  same  effect 
are  Lewis  v.  Williams,  1  Hall  (N.  Y.)  442; 
Scudder  v.  Bradford,  14  Pick.  (Mass.)  13,  25 
Am.  Dec.  355.  See  also  Cage  v.  Reilly,  3 
Wash.  (U.  S.)  305;  Walker  v.  U.  S.  Insurance 
Co.,  11  S.  &  R.  (Pa.)  61  14  Am.  Dec.  610;  3 
Pardessus,  Droit  Commercial,  art.  743. 

2.  View  that  Success  Need  Not  Be  Caused  by 
General  Average  Act.  —  Stevens  and  Benecke  on 
Average  (Phil,  ed.)  61 ;  see  also  id.  100.  To  the 
same  effect  is  2  Arnould  on  Marine  Insurance 
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upheld  that  the  success  must  be  due  to  the  act  itself  and  the  peril  avoided  by 
means  thereof.1 

(2)  Extraordinary  Expenditures.  —  In  regard  to  extraordinary  expenditures, 
other  than  sacrifices  of  property,  the  rule  is  that  the  issue  need  not  be  success- 
ful.3 At  the  same  time  some  authorities  lay  down  the  rule  in  certain  specified 
cases  that  the  object  of  the  expense  must  at  least  be  attained  or  the  particular 
peril  avoided  through  the  expenditure.3 

3.  Where  Article  the  Sacrifice  of  Which  Is  Claimed  Was  Inevitably  Doomed.  — 
In  order  to  entitle  one  to  a  claim  for  general  average,  the  article  in  respect  of 
which  contribution  is  claimed  must  have  been  of  some  value ;  for  general 
average  is  founded  on  an  act  of  sacrifice,  and  that  which  was  of  no  value  at  the 
time  of  the  supposed  sacrifice  cannot  be  said  to  have  been  sacrificed.4 

Loss  of  Value  Must  Result  from  State  of  Article,  Not  from  Common  Peril.  —  But  where 
property  is  existing  in  specie  at  the  time  of  its  loss  or  sacrifice,  the  mere  fact 
that  it  is  doomed  to  destruction  along  with  the  rest  of  the  property,  owing  to 
the  common  danger,  will  not  bar  the  claim.  The  article  must  of  its  own 
peculiar  situation  be  doomed  to  loss  whether  the  rest  is  saved  or  not.5 


(6th  ed.)  854;  see  also  2  Phillips  on  Insurance, 
§  1318;  1  Parsons  on  Shipping,  419,  420;  and 
the  following  note  herein. 

1.  Success  Must  Be  Due  to  Act  of  Sacrifice.  — 
A  vessel  was  dragging  her  anchors  towards  a 
rocky  shore,  where  in  all  probability  every- 
thing would  be  destroyed.  The  master  there- 
upon cut  away  the  masts  and  sails  to  prevent 
drifting.  The  vessel  then  brought  up,  but 
shortly  afterwards  drifted  again  and  was 
wrecked  on  the  shore.  Part  of  the  cargo 
was  finally  saved,  and  contribution  from  it  was 
claimed.  The  court  held  that  there  was  no 
li  1  o i  1  i (. y  in  general  average,  because  the  sacri- 
fice did  not  rescue  from  the  impending  peril. 
S:udder  v.  Bradford,  14  Pick.  (Mass.)  13,  25 
Am.  Dec.  355. 

The  masts  and  sails  of  a  vessel  caught  fire 
accidentally,  and  total  destruction  seemed  im- 
minent. The  masts  and  spars  were  volunta- 
rily cut  away,  but  a  spar  falling  through  the 
deck  set  fire  to  the  cargo  and  the  ship  below. 
This  was  not  discovered  until  the  fire  above 
had  been  extinguished,  when  it  became  neces- 
sary to  scuttle  the  ship  to  extinguish  the  fire 
in  the  hold.  It  was  held  that  no  claim  of  gen- 
eral average  for  the  masts  and  spars  could  be 
sustained,  for  their  sacrifice  did  not  preserve 
any  of  the  property  at  risk  for  any  period  of 
time.    Lee  v.  Grinnell,  5  Duer  (N.  Y.)  400. 

The  language  used  in  almost  all  the  cases 
on  this  question  seems  to  indicate  that  the 
property  must  be  saved  by  means  of  the  sacri- 
ti  itself.  See  Gray  v.  Wain,  2  S.  &  R.  (Pa.) 
1:.  1,  7  Am.  Dec.  642;  Sims  v.  Gurnev,  4  Binn. 
(Pa.)  524;  Lewis  Williams,  1  Hall  (N.  Y.) 
435;  Bradhurst  v.  Columbian  Ins.  Co.,  9 
Johns.  (N.  Y.)  9;  Columbian  Ins.  Co.  v. 
Ashnv,  13  Pet.  (U.  S.)  331 ;  Barnard  v.  Adams, 
10  How.  (U.  S.)  270;  The  Joseph  Farwell  31 
Fed.  Rep.  844. 

Decision  Apparently  Contra.  —  The  decision  on 
the  facts  in  The  Ship  Nathaniel  Hooper,  3 
Sumn.  (U.  S.)  542,  seems  to  indicate  an  oppo- 
site view,  though  it  is  not  expressed  in  the 
opinion.  In  this  case  a  ship  accidentally 
stranded  on  shoals  remained  fast  although 
part  of  the  cargo  was  jettisoned.  Afterwards, 
when  the  ship  was  floated  by  other  efforts,  and 
part  of  the  cargo  was  also  saved,  it  was  held 


that  the  part  jettisoned  was  entitled  10  contri- 
bution. 

2.  Disbursements. —  Disbursements  for  the 
common  safety  must  be  reimbursed  in  general 
average,  whether  the  ship  and  cargo  are  even- 
tually saved  or  not.  Spafford  v.  Dodge,  14 
Mass.  79;  2  Phillips  on  Insurance,  §  1319; 
Stevens  and  Benecke  on  Average  (Phil,  ed.) 
74,  75;  Carver  on  Carriage  by  Sea,  §  415; 
2  Arnould  on  Marine  Insurance  (6th  ed.)  892, 
where  the  rule  is  said  to  be  founded  on  the 
consideration  that  where  the  ship  and  goods 
after  the  expenditure  wholly  perish,  the  party 
making  the  advance  would,  if  contribution 
were  not  enforced,  be  worse  off  than  the  parties 
for  whose  benefit  it  was  incurred,  as  he  would 
not  only  have  lost  with  them  his  share  in  the 
adventure,  but  would  remain  burdened  with 
an  additional  debt  contracted  on  their  account. 

3.  Port  of  Refuge  Expenses  —  Failure  of  Voyage. 

—  Thus  in  cases  where  the  expenses  have 
been  incurred  more  for  the  proserution  of  the 
voyage  than  to  preserve  the  interests  from 
peril,  it  is  held  that  the  expenses  of  a  port  of 
refuge  fail  in  contribution  when  the  voyage 
has  not  or  could  not  be  resumed.  The  Joseph 
Farwell,  31  Fed.  Rep.  844;  Williams  v.  Suffolk 
Ins.  Co.,  3  Sumn.  (U.  S.)  513;  Myers  v.  The 
Harriet,  17  Fed.  Cas.  No.  9,992,  19  Hunt  Mer. 
Mag.  535. 

But  see  Nelson  v.  Belmont,  21  N.  Y.  36,  a 
decision  directly  contra  on  the  facts  of  the 
case.  Here  certain  specie,  separated  from  the 
vessel,  was  considered  10  be  still  interested  in 
all  expenses  incurred  for  the  prosecution  of 
the  voyage,  so  that  it  might  be  carried  for- 
ward to  its  destination,  and  for  no  other  pur- 
pose, it  not  being  in  peril.  The  prosecution 
of  the  voyage  totally  failed,  yet  contribution 
was  allowed. 

4.  Sacrifice  of  Property  Doomed  to  Destruction. 

—  Nickerson  v.  Tyson.  8  Mass.  467,  Slater  v. 
Hayward  Rubber  Co.,  26  Conn.  128-  Shepherd 
v.  Kotigen,  2  C.  P.  D.  578. 

5.  Test:  Would  Thing  Sacrificed  Be  lost  by 
Reason  of  Its  Own  Condition  Whether  Adventure 
Saved  or  Not.  —  "  Where,  whether  the  act  relied 
upon  as  the  act  of  sacrifice  had  been  done  or 
not,  the  thing  in  respect  of  which  contribution 
is  claimed  would,  by  reason  of  its  own  state  or 
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Property  Threatening  Adventure  Through  Its  Own  Defect.  —  Similarly,  where  property 
through  its  own  inherent  vice  or  defect  is  threatening  danger  to  the  rest  of  the 
adventure,  if  cast  away  it  cannot  be  considered  a  sacrifice,  although  it  may  be 
existing  in  specie  at  the  time  of  its  abandonment.1 

IV.  General  Average  Loss  —  1.  Definition  and  Nature  of  General  Average 
Loss  —  a.  In  GENERAL. — A  general  average  loss  is  the  result  of  a  general 
average  act.2  It  is  the  loss  or  expense  incurred  by  the  doing  of  the  act. 
Considering  the  general  average  loss  in  this  light,  it  will  be  seen  that  the 
nature  of  the  loss  is  the  same  as  the  nature  of  the  act.  .  It  is  the  act  which 
gives  its  character  to  the  loss.3 

b.  Extraordinary  Expenditures.  —  As  has  been  seen,  a  general  average 
loss  may  be  an  expenditure  of  money  as  well  as  the  loss  or  destruction  of 
specific  articles  of  property.*  Claims  involving  extraordinary  expenditures 
present  fundamentally  no  different  principles.  They  are  the  sacrifice  of  money 
instead  of  property  or  money's  worth.5 


condition,  have  been  of  no  value  whatever,  or 
would  have  been  certainly  or  absolutely  lost 
to  the  owner,  although  the  rest  of  the  adven- 
ture had  been  saved,  there  is  nothing  lost  to 
the  owner  by  the  act,  and  therefore  there  is 
nothing  sacrificed."  Brett,  L.  J.,  in  Shepherd 
v.  Kottgen,  2  C.  P.  D.  590.  To  the  same  effect 
see  Star  of  Hope,  9  Wall.  (U.  S.)  229.  See  also 
Pirie  v.  Middle  Dock  Co.,  44  L.  T.  N.  S.  426; 
Lee  v.  Grinnell,  5  Duer  (N.  Y.)  409,  opinion  of 
Duer,  J.;  Marshall  v.  Garner,  6  Barb.  (N.  Y.) 
394- 

And  so  where  lumber  was  washed  from  the 
deck  and  remained  lashed  at  the  side  in  a 
valueless  condition,  there  was  no  sacrifice  in 
cutting  it  away.  The  Adele  Thackera,  24 
Fed.  Rep.  809. 

Where  the  Thing  Sacrificed  Is  Doomed  to  De- 
struction Only  from  the  Common  Peril  threaten- 
ing all  interests,  and  may  have  been  saved 
when  the  peril  was  avoided,  contribution  is 
allowed  for  its  loss.  The  Margarethe  Blanca, 
14  Fed.  Rep.  59;  The  Mary  Gibbs,  22  Fed. 
Rep.  463;  Johnson  v.  Chapman,  19  C.  B.  N.  S. 
563,  115  E.  C.  L.  563;  2  Phillips  on  Insurance 
§  1271- 

1.  Spontaneous  Combustion  or  Superheating  of 
Cargo.  —  Thus  where  a  cargo  of  lime  caught 
fire  by  spontaneous  combustion  and  the  whole 
adventure  was  in  imminent  peril,  the  vessel 
was  scuttled  to  insure  preservation,  and  the 
lime  was  totally  destroyed;  it  was  held  that 
there  could  be  no  contribution  for  the  loss  of 
the  lime.  Crockett  v.  Dodge,  12  Me.  190,  28 
Am.  Dec.  170.  Compare  reasoning  in  Bond  v. 
The  Superb,  1  Wall.  Jr.  (C.  C.)  355.  See  also 
Iredale  v.  China  Traders'  Ins.  Co.,  81  L.  T.  N. 
S.  231,  a  case  of  the  spontaneous  healing  of  a 
cargo  of  coal. 

But  the  mere  fact  that  property  is  endanger- 
ing the  rest  of  the  adventure  will  not  of  itself 
bar  a  claim  for  general  average.  But  a  peril 
threatening  the  whole  adventure  must  be  spe- 
cial and  peculiar  to  the  property  abandoned, 
and  through  some  vice  or  defect  of  that  prop- 
erty. If  property  sacrificed  be  merely  an  un- 
offending instrument  communicating  a  com- 
mon peril,  contribution  is  due  for  its  loss. 
Thus  where  a  deck  cargo  of  lumber  became 
unfastened  and  interfered  with  the  working  of 
the  ship's  pumps  manned  to  keep  down  a  leak 
during  a  heavy  storm,  the  lumber  was  thrown 
overboard.    It  was  held  that  it   should  be 
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allowed  for  in  general  average ;  it  was  not 
valueless,  nor  was  it  threatening  the  ship 
through  any  defect  or  condition  peculiar  to 
itself.  Johnson  v.  Chapman,  19  C.  B.  N.  S. 
563,  115  E.  C.  L.  563. 

And  see  The  Rapid  Transit,  52  Fed.  Rep. 
320,  where  the  vessel  was  scuttled  to  extin- 
guish a  fire  caused  ty  the  burning  of  a  cargo  of 
lime;  but  it  appeared  from  the  facts  that  the 
lime  was  set  on  fire  through  some  extraneous 
cause,  and  not  from  its  own  fault. 

2.  Gourlie  on  General  Average  2. 

3.  When  it  is  said  that  a  general  average 
act  must  be  voluntary,  necessary,  of  an  ex- 
traordinary nature,  and  successful,  these  may 
also  be  said  with  propriety  to  be  requisites  to 
a  general  average  loss,  or  that  a  claim  for  gen- 
eral average  is  presented  only  under  the  char- 
acteristic circumstances.  The  subject  is  pre- 
sented in  this  article  under  the  division 
General  Average  Act,  in  order  to  present  its 
fundamental  principles  as  apart  from  any 
peculiar  case. 

4.  See  supra,  this  title,  Definition andKleneral 
Principles,  paragraph  Classes  of  Losses  Giving 
Rise  to  General  Average.  See  also  Birkley  v. 
Presgrave,  I  East  220;  Svensden  v.  Wallace,  13 
Q.  B.  D.  69;  Kemp  v.  Halliday,  6  B.  &  S.  723, 
118  E.  C.  L.  723;  Ocean  Steamship  Co.  v.  An- 
derson, 13  Q.  B.  D.  651,  10  App.  Cas.  107; 
McAndrews  v.  Thatcher,  3  Wall.  (U.  S.)  347; 
Star  of  Hope,  9  Wall.  (U.  S.)  203;  Fowler  v. 
Rathbones,  12  Wall.  (U.  S.)  116;  Hobson  v. 
Lord,  92  U.  S.  399. 

General  average  losses  are  often  arranged 
for  convenience  under  two  distinct  heads  of 
sacrifices  and  expenditures.  McAndrews  v. 
Thatcher,  3  Wall.  (U.  S.)  347;  2  Arnould  on 
Marine  Insurance  881;  Stevens  and  Benecke 
on  Average  (Phil,  ed.)  60,  61. 

5.  General  Average  Expenditures.  —  Lord 
Blackburn  in  Kemp».  Halliday,  6  B.  &  S.  723, 
118  E.  C.  L.  723.  See  also  the  definition  of 
extraordinary  expenditures  by  Brett,  M.  R  , 
in  Ocean  Steamship  Co.  v.  Anderson,  13  Q.  B. 
D.  651:  "The  proposition  as  to.  general 
average  is  that  wherever  under  extraordinary 
circumstances  of  danger  to  both  ship  and  cargo 
a  voluntary  sacrifice  of  money  is  made,  in 
order  to  save  both  ship  and  cargo,  by  the  ex- 
penditure of  which  both  ship  and  cargo  are 
saved,  the  person  who  has  made  the  volun- 
tary   sacrifice  is  entitled    to   call  upon  the 
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GENERAL  AVERAGE. 


Definition  and  Nature. 


The  Expenditure  Must  Be  Extraordinary,  or  outside  the  contract  obligations  of  the 
party  incurring  it.1 

C.  INCIDENTAL  LOSSES  —  Immediate  Consequences  of  Act  Are  General  Average.  — 

Incidental  losses  which  are  the  direct  and  immediate  consequences  of  a  sacri- 
fice, though  these  consequences  were  neither  intended  nor  beneficial  to  other 
interests,  are  to  be  taken  as  part  of  the  sacrifice,  and  they  form  items  of  gen- 
eral average.3 

Act  Must  Be  Proximate  Cause  of  Loss.  —  Such  losses  are  general  average  because 
the  act  incurring  them  is  a  general  average  act  or  sacrifice.  But  the  loss  must 
be  traceable  to  the  act,  and  not  produced  by  other  causes.  The  law  will  look 
to  the  proximate  and  not  the  remote  cause  in  all  cases  of  general  average.3 


others,  whose  property  has  been  saved  by  the 
voluntary  sacrifice  made  on  their  behalf  as 
well  as  on  his  own,  for  general  average  contri- 
bution." 

1.  Extraordinary  Nature   of  Expenditures.  — 

See  supra,  this  title,  General  Average  Act  — 
•  Requisites  —  Extraordinary  Nature  of  Act. 

"  Under  any  view  of  the  law  of  general 
average,  expenses  incurred,  in  order  to  be 
treated  as  a  sacrifice,  must  be  such  as  form  no 
part  of  the  carrier's  own  obligation."  Bow- 
ring  v.  Thebaud,  42  Fed.  Rep.  799. 

An  expenditure  of  money  is  extraordinary 
when  it  is  not  within  the  contract  obligation 
of  the  party  incurring  it,  or  when  services  are 
rendered  by  persons  who  are  under  no  obliga- 
tion to  render  them.  Bowring  v.  Thebaud,  42 
Fed.  Rep.  794,  on  appeal  11  U.  S.  App.  648; 
Spaffordz/.  Dodge,  14  Mass.  74;  Orrok  v.  Com- 
monwealth Ins.  Co.,  21  Pick.  (Mass.)  456,  32 
Am.  Dec.  271;  Leavenworth  v.  Delafield,  1 
Cai.  (N.  Y.)  573,  2  Am.  Dec.  201;  Giles  v. 
Eagle  Ins.  Co.,  2  Met.  (Mass.)  i^o;  Da  Costa 
v.  Newnham,  2  T.  R.  407;  Birkley  v.  Pres- 
grave,  1  East  220;  Kemp  v.  Halliday,  6  B.  &  S. 
723,  118  E.  C.  L.  723. 

An  expenditure  is  not  extraordinary  because 
it  is  extraordinary  in  amount.  Wilson  v.  Vic- 
toria Bank,  L.  R.  2  Q.  B.  203;  Harrison  v. 
'Australasia  Bank,  L.  R.  7  Exch.  39;  Robinson 
v.  Price,  2  Q.  B.  D.  91. 

2.  Immediate  Consequences  of  Sacrifice  Are  Gen- 
eral Average.  —  A  vessel  being  thrown  on  her 
beam  ends  in  a  storm,  to  save  her  and  other 
property  the  mast  was  cut  off,  but  the  mast 
splintered  in  the  cutting,  and  tore  away  the 
cloth  which  prevented  water  from  running 
into  the  ship's  hold.  The  water  then  ran  in 
and  ruined  the  plaintiff's  corn.  In  an  action 
against  his  underwriters  by  the  owner  of  the 
corn  the  loss  was  held  to  be  a  general  average 
loss  and  a  subject  of  contribution.  The  injury 
to  the  corn  was  the  inevitable  incident  to  the 
cutting  of  the  mast,  and  part  of  the  price  of 
safety.  Maggrath  v.  Church,  1  Cai.  (N.  Y.) 
196,  2  Am.  Dec.  173. 

So  too  where  masts  and  spars  are  cut.  away 
and  in  falling  they  injure  the  vessel's  deck  or 
destroy  railings,  such  damage  is  part  of  the 
general  average  loss.  Patten  v.  Darling,  1 
Cliff.  (U.  S.)  254;  Lee  v.  Grinnell,  5  Duer  (N. 
Y.)  400. 

Such  losses  are  often  considered  in  connec- 
tion with  jettison.  Thus  if  holes  be  cut  in  the 
ship  to  facilitate  a  jettison  this  injury  is  to  be 
contributed  for.  Abbott  on  Shipping(sth  Am. 
ed.)  476;  Saltus  v.  Ocean  Ins.  Co.,  14  Johns. 
(N.  Y.)  138. 
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If,  owing  to  the  exposure  necessary  for  a 
jettison,  other  cargo  is  wetted,  this  damage  is 
to  be  put  to  the  general  average  account. 
Hotchkiss  v.  Commercial  Mut.  Ins.  Co.,  1 
Robt.  (N.  Y.)  489;  Carver  on  Carriage  by  Sea, 
§  377- 

And  contribution  was  allowed  to  a  shipper 
for  ice  which  melted  in  the  hold  of  a  ship  from 
exposure  of  taking  out  an  old  mast  and  put- 
ting in  a  new  one.  Libby  v.  Gage,  14  Allen 
(Mass.)  267. 

Where  a  ship,  while  on  a  voyage,  got 
aground,  and  in  order  to  lighten  her  part  of 
the  cargo  was  removed  from  the  ship  and  put 
on  the  beach,  where  it  was  injured  by  a  sud- 
den surge  of  the  sea,  it  was  held  that  the  loss 
thus  occasioned  was  a  ground  for  general 
average,  the  damage  which  it  received  being 
a  direct  consequence  of  the  removal  for  the 
purpose  of  lightening  the  ship,  which  pro- 
duced general  benefit  to  the  ship  and  cargo. 
Hennen  v.  Monro,  4  Mart.  N.  S.  (La.)  449. 

Loss  of  Profit  on  Cargo  of  Cattle  —  Wages  and 
Maintenance  of  Cattlemen  and  Cattle.  —  On  a  voy- 
age between  Buenos  Ayres  and  an  English 
port,  a  ship  laden  with  cattle  was  compelled, 
by  reason  of  having  sprung  a  leak,  to  put  into 
a  Brazilian  port.  Under  the  English  Foreign 
Animals  Order,  1896,  the  act  of  putting  into 
the  Brazilian  port  rendered  the  landing  of  her 
cargo  at  an  English  port  impossible,  and  the 
ship  was  compelled  to  proceed  to  Antwerp, 
where  the  cargo  was  sold  for  a  much  smaller 
sum  than  it  would  have  brought  at  the  Eng- 
lish port.  It  was  held  that  the  loss  of  profit 
on  the  cattle  was  a  general  average  loss,  but 
that  the  wages  and  maintenance  of  the  cattle- 
men and  cattle  at  the  port  of  refuge  were 
items  of  particular  average,  chargeable  to  the 
owners  of  the  cargo.  Anglo-Argentine  Live 
Stock,  etc.,  Agency  v.  Temperley  Steam  Ship- 
ping Co.,  81  L.  T.  N.  S.  297. 

3.  Causa  Proxima,  Non  Kemota,  Spectatur.  — 
Bond  v.  The  Superb,  1  Wall.  Jr.  (C.  C.)  355. 
As  to  the  general  rule  of  proximate  cause  in 
the  law  of  damages,  see  the  title  Damages, 
vol.  8,  p.  537. 

But  this  principle  is  to  receive  a  practical 
application.  In  Potter  v.  Ocean  Ins.  Co.,  3 
Sumn.  (U.  S.)  41,  Story,  J.,  said:  "  If  the 
bark  had  become  wholly  unmanageable  and 
innavigable  from  the  immediate  effects  of  the 
storm,  I  do  not  well  see  how  the  direct  results 
from  that  unmanageableness  and  innaviga- 
bility  are  to  be  treated  otherwise  than  as  a 
part  of  the  loss.  The  storm  is  still  the  causa 
proxima.  In  causes  of  this  sort  it  will  not  do 
to  refine  too  much  upon  metaphysical  subtilties. 
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Consequential  Expenditures.  —  Likewise  expenses  which  are  not  extraordinary 
expenses  and  of  themselves  the  subject  of  general  average  become  so  when 
they  are  the  natural  incidents  to  extraordinary  expenses,  or  are  the  conse- 
quence of  a  general  average  act.' 

2.  General  Average  Losses  Arising  from  Acts  of  Sacrifice  —  a.  Jettison  — 
(i)  In  General.  —  In  proceeding  to  notice  the  different  instances  of  general 
average  losses  entitling  one  to  a  claim  of  contribution,  the  enumeration 
naturally  begins  with  jettison.  Jettison  presents  the  simplest  and  most  per- 
fect case  of  general  average.2 


If  a  vessel  is  insured  against  fire  only,  and  is 
burned  to  the  water's  edge  and  then  fills  with 
water  and  sinks,  it  would  be  difficult  in  com- 
mon sense  to  attribute  the  loss  to  any  other 
proximate  cause  than  the  fire,  and  yet  the 
waier  was  the  principal  cause  of  the  submer- 
sion." 

Where  loss  is  due  to  two  related  causes,  the 
primary  cause  not  being  within  the  law  of 
general  average,  but  the  proximate  cause 
being  one  for  which  general  average  contribu- 
tion may  be  enforced,  only  that  proportion  of 
the  loss  which  can  be  directly  traced  to  the 
latter  cause  is  to  be  contributed  for  in  general 
average.  See  Nelson  v.  Belmont,  5  Duer  (N. 
Y.)  310,  affirmed  in  21  N.  Y.  36;  Lee  v.  Grin- 
nell,  5  Duer  (N.  Y.)  400. 

It  is  said,  however,  that  the  rule  of  proxi- 
mate cause  as  to  the  law  of  general  average 
requires  this  qualification,  that  the  original 
cause  is  still  considered  proximate,  although 
an  intervening  and  more  active  cause  comes 
into  play  and  immediately  produces  the  loss, 
pro/ided  this  intervening  cause  comes  in  natu- 
rally if  not  inevitably.  2  Parsons  on  Marine 
Insurance  235.  See  Maggrath  v.  Church, 
1  Cai.  (N.  Y.)  196,  2  Am.  Dec.  173,  and  other 
cases  cited  in  the  last  note  supra. 

Injury  to  Goods  in  Compartment  from  Smoke 
Forced  There  by  Steam  Passed  into  Hold  to  Ex- 
tinguish Fire.  —  Steam  was  forced  into  a  ship's 
hold  in  order  to  extinguish  a  fire  therein,  and 
ihe  pressure  of  the  steam  forced  the  smoke 
from  the  fire  into  an  after-compartment  of  the 
ship,  injuring  tobacco  stored  there.  It  was 
held  that  this  injury  was  not  a  subject  of 
general  average  contribution,  since  it  was  not 
due  to  the  means  voluntarily  employed  to 
extinguish  the  fire,  but  was  caused  by  the 
smoke,  which  was  an  incident  of  the  fire,  the 
very  peril  which  rendered  the  general  average 
act  necessary.  Reliance  Marine  Ins.  Co.  v. 
New  York  Mail  Steamship  Co.,  70  Fed.  Rep. 
262,  affirmed  45  U.  S.  App.  227. 

Other  Illustrations.  —  In  Libby  v.  Gage,  14 
Allen  (Mass.)  267,  it  was  held  that  the  owner 
of  ice,  melted  from  exposure,  could  recover 
only  for  that  loss  which  proximately  resulted 
from  exposure.  Where  unavoidable  delay  is 
the  proximate  cause  of  the  loss  there  can  be 
no  recovery. 

And  where  the  plaintiff's  fruit  was  dis- 
charged at  a  port  of  refuge  in  th  performance 
of  a  general  average  act,  and  was  totally  lost 
by  decay,  it  was  held  that  the  proximate  cause 
of  the  loss  was  the  inherent  tendency  of  the 
fruit  to  decay.  Bond  v.  The  Superb,  1  Wall. 
Jr.  (C.  C.)  355- 

But  where  a  ship  has  necessarily  put  into  a 
port  of  refuge  to  repair  a  general  average  sac- 


rifice, and  for  the  purpose  of  effecting  such 
repairs  cargo  is  unloaded  and  stored  in  a  ware- 
house, and  it  is  there  totally  destroyed  by  fire, 
such  a  loss  is  to  be  traced  to  the  general 
average  act  of  unloading  the  cargo,  and  is  to 
be  made  good  by  contribution.  The  Brig 
Mary,  1  Sprague  (U.  S.)  17. 

See  Dabney  v.  New  England  Mut.  Marine 
Ins.  Co.,  14  Allen  (Mass.)  300,,  for  a  discussion 
on  proximate  cause  of  a  jettison. 

1.  Incidental  Expenditures.  —  Svensden  v. 
Wallace,  13  Q.  B.  D.  69,  on  appeal  10  App. 
Cas.  404;  Northwestern  Transp.  Co.  v.  Conti- 
nental Ins.  Co.,  24  Fed.  Rep.  171;  The  Queen, 
28  Fed.  Rep.  755;  Star  of  Hope,  9  Wall.  (U. 
S.)  203. 

It  should  be  noted,  however,  that  to  what 
extent  expenditures  consequent  upon  a  gen- 
eral average  act  are  to  be  regarded  as  subjects 
of  general  average  contribution  is  a  question 
upon  which  there  is  a  grave  difference  of  opin- 
ion. See  infra,  this  section,  Extraordinary 
Expenses  in  Saving  Stranded  or  Sunken  Vessel; 
Port  ofRejuge  Expenses. 

2.  Jettison  the  Earliest  Ground  of  Average  Con- 
tribution.—  "The  typical  case  [of  general 
average]  is  that  mentioned  in  the  Rhodian  law 
preserved  in  the  Pandects  of  Justinian,  by 
which,  if  a  jettison  of  goods  is  made  in  order  to 
lighten  a  ship,  what  is  given  for  the  benefit  of 
all  is  to  be  made  good  by  the  contribution 
of  all.  Cavetur  ul,  si  levanda  navis  gratia  jactus 
mercium  /actus  est,  omnium  contributione  sar- 
ciatur,  qttod  pro  omnibus  datum  est.  Dig.  14  2, 
I."  Per  Gray,  J.,  in  Ralli  v.  Troop,  157  U. 
S.  393- 

Jettison  Is  Defined  as  the  act  of  throwing 
goods  overboard  voluntarily  in  case  of  ex- 
treme peril  to  lighten  a  ship.  Gourlie  on 
Average  74;  2  Phillips  on  Insurance,  §  127S ; 
Butler  v.  Wildman,  2  B.  &  Aid.  402,  5  E.  C. 
L.  326.    See  the  title  Jettison. 

Jettison  Establishes  Claim  to  General  Average. 
—  The  following  adjudications  and  authori- 
ties show  that  a  loss  by  jettison  establishes 
the  most  indisputable  claim  for  general 
average  contribution:  Price  z.  Noble,  4 
Taunt.  123;  Mouse's  Case,  12  Coke  63;  John- 
son v.  Chapman,  19  C.  B.  N.  S.  563,  115  E.  C. 
L.  563;  Fletcher  v.  Alexander,  L.  R.  3  C.  P. 
375;  Burton  v.  English,  12  Q.  B.  D,  218; 
Strang  v.  Scott,  14  App.  Cas.  601;  Lawrence 
v.  Minturn,  17  How.  (U.  S.)  100;  Dupont  de 
Nemours  v.  Vance,  19  How.  (U.  S.)  162;  Dike 
v.  Propeller  Sc.  Joseph,  6  McLean  (U.  S.)  573; 
The  Ship  Nathaniel  Hooper,  3  Sumn.  (U.  S.) 
542;  Hazleton  v.  Manhattan  Ins.  Co.,  12  Fed. 
Rep.  159;  Wood  v.  The  Sallie  C.  Morton,  2  N. 
J.  L.  J.  301;  Harris  v.  Moody,  4  Bosw.  (N.  Y.) 
210,  affirmed  30  N.  Y.  266,  86  Am.  Dec.  375; 
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(2)  Deck  Cargo  —  Strict  Rule  —  No  Contribution.  —  This  principle,  however, 
applies  only  to  underdeck  cargo.  As  to  deck  cargo,  it  is  a  very  ancient  prin- 
ciple that  if  goods  carried  on  deck  are  jettisoned,  there  can  be  no  claim  for 
general  average.1 

Recovery  Against  Shipowner.  —  Where  the  goods  were  stored  on  deck  with  his 
consent,  the  shipper  can  recover  nothing  from  the  shipowner  in  case  of  their 
jettison;*  but  if  the  shipper  did  not  consent  to  the  goods  being  thus  stored. 


Lapsley  v.  Pleasants,  4  Binn.  (Pa.)  502;  Gray 
v.  Wain,  2  S.  &  R.  (Pa.)  229,  7  Am.  Dec.  642. 

As  to  Proof  and  Evidence  in  cases  of  jettison, 
see  the  Santa  Anna  Maria,  49  Fed.  Rep.  878. 

Jettison  of  Ship's  Stores.  —  Jettison  may  be  ot 
the  ship's  stores,  and  the  shippers  must  then 
contribute  in  general  average  to  the  ship- 
owner's loss.    Price  v.  Noble,  4  Taunt.  123. 

Where  Only  Goods  Jettisoned  and  Not  Ship  En- 
dangered. —  Where  the  danger  is  not  threaten- 
ing the  ship,  but  the  goods  only,  as  where  the 
vessel  was  pursued  by  the  enemy,  who  were 
after  a  quantity  of  dollars,  and  the  money 
was  thrown  overboard,  it  was  held  to  be  no 
case  of  general  average.  Butler  v.  Wildman, 
3  B.  &  Aid.  402,  5  E.  C.  L.  326.  ' 

As  to  the  Degree  of  Necessity  in  a  case  of 
jettison,  see  The  Gratitudine,  3  C.  Rob.  240; 
Lawrence  v.  Minturn,  17  How.  (U.  S.)  100. 

"  In  a  case  in  admiralty,  where  the  shipper 
has  been  prejudiced  by  the  jettison  of  his 
goods,  the  court  may  look  into  the  facts  of  the 
case  and  determine  whether  the  owners  have 
appointed  a  competent  master,  and  whether 
that  master  has  used  reasonable  skill  and 
judgment  in  encountering  the  peril  of  the  sea 
that  has  made  the  jettison  necessary."  The 
Hettie  Ellis,  22  Fed.  Rep.  351.  See  the  title 
Masters  of  Vessels;  and  supra,  this  title,  Gen- 
eral Average  Act  —  Necessity  of  Act. 

Bill  of  Lading  Exempting  Contribution.  — 
Where  contribution  is  exempted  by  a  clause 
in  the  bill  of  lading  the  shipper  cannot  re- 
cover in  general  average  for  loss  by  jettison. 
The  Enrique,  5  Hughes  (U.  S.)  275. 

"  The  obligation  [to  contribute]  may  be  lim- 
ited, qualified,  or  even  excluded  by  the  special 
terms  of  a  contract  as  between  the  parties  to 
the  contract."  Abbott,  C.  J.,  in  Simonds  v. 
White,  2  B.  &  C.  811,  9  E.  C.  L.  253. 

1.  Deck  Cargo  —  No  Claim  for  General  Average. 
—  There  can  be  no  contribution  for  deck 
cargo.  Abbott  on  Shipping  (5th  Am.  ed.)  481; 
2  Phillips  on  Insurance,  §  1282. 

England.  — Gould  v.  Oliver,  4  Bing.  N.  Cas. 
134.  33  E.  C.  L.  301;  Miller  v.  Tetherington,  7 
H.  &  N.  954;  Wright  v.  Marwood,  7  Q.  B.  D. 
62;  Burton  v.  English,  12  Q.  B.  D.  218. 

Canada.  —  Johnston  v.  Crane,  3  N.  Bruns. 
356. 

United  States.  —  The  Milwaukee  Belle,  2 
Biss.  (U.  S.)  197;  The  Watchful,  Brown  Adm. 
469;  Goddefroy  v.  The  Live  Yankee,  Hoffm. 
Op.  433,  10  Fed.  Cas.  No.  5,496;  The  Paragon, 
1  Ware  (U.  S.)  322;  Triplet  v.  Van  Name,  2 
Cranch  (C.  C.)  332. 

Connecticut.  —  Barber  v.  Brace,  3  Conn,  g,  8 
Am.  Dec.  149. 

Louisiana.  —  Hampton  v.  Brig  Thaddeus,  4 
Mart.  (La.)  582. 

Maine.  —  Dodge  ?>.  Bartol,  5  Me.  286,  17  Am. 
Dec.  233;  Cram  v.  Aiken,  13  Me.  229,  29  Am. 
Dec.  503;  Sproat  v.  Donnell,  26  Me.  185,  45 
Am.  Dec.  103. 
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Massachusetts.  —  Wolcott  v.  Eagle  Ins.  Co., 
4  Pick.  (Mass.)  429;  Taunton  Copper  Co.  v. 
Merchants'  Ins.  Co.,  22  Pick.  (Mass.)  108. 

New  York.  —  Smith  v.  Wright,  1  Cai.  (N. 
Y.)  43,  2  Am.  Dec.  162;  Lenox  v.  United  Ins. 
Co.,  3  Johns.  Cas.  (N.  Y.)  179. 

Virginia.  —  Doane  v.  Keating,  12  Leigh 
(Va.)  391,  37  Am.  Dec.  671. 

But  see  the  subsequent  notes  to  this  section 
for  the  limitations  and  exceptions  to  this  rule 
now  recognized. 

The  Reasons  for  This  Ancient  Rule  are  the 
same  given  by  all  authorities.  They  were 
assigned  by  Valin  that  goods  carried  on  deck 
are  more  exposed  to  risk,  and  that  they  en- 
cumber the  deck  and  embarrass  the  naviga- 
tion of  the  vessel.  Harris  v.  Moody,  30  N.  Y. 
266,  86  Am.  Dec.  375;  Cram  v.  Aiken,  13  Me. 
229,  29  Am.  Dec.  503;  Dodge  v.  Bartol,  5  Me. 
286,  17  Am.  Dec.  233;  Doane  v.  Keating,  12 
Leigh  (Va.)  391,  37  Am.  Dec.  671;  2  Phillips 
on  Insurance,  §  1282;  r  Parsons  on  Shipping 
353;  3  Kent's  Com.  240;  Abbott  on  Shipping 
(5th  Am.  ed.)  482,  483;  2  Arnould  on  Marine 
Insurance  890. 

2.  Goods  Stored  on  Deck  by  Consent  — No  Re- 
covery Against  Shipowner.  —  Goddefroy  v.  The 
Live  Yankee,  Hofi.  Op.  433,  10  Fed.  Cas. 
No.  5,496;  Barber  v.  Brace,  3  Conn.  9,  8  Am. 
Dec.  149;  Hampton  v.  Brig  Thaddeus,  4 
Mart.  (La.)  582;  Dodge  v.  Bartol,  5  Me.  286, 
17  Am.  Dec.  233;  Cram  v.  Aiken,  13  Me.  229, 
29  Am.  Dec.  503;  Wolcott  z.  Eagle  Ins.  Co.,  4 
Pick.  (Mass.)  429;  Lenox  v.  United  Ins.  Co., 
3  Johns.  Cas.  (N.  Y.)  179;  Smith  v.  Wright.  1 
Cai.  (N.  Y.)  43,  2  Am.  Dec.  162;  Johnston  v. 
Crane,  3  N.  Bruns.  356. 

Whether  Contribution  Between  Shipper  and  Ship- 
owner, Though  None  as  to  Other  Shippers, 
—  Where  a  part  of  the  deck  of  a  vessel  was  let 
out  by  agreement  for  deck  cargo  and  the  plain- 
tiff shipped  his  cattle  on  the  deck,  from  which 
they  were  jettisoned  during  the  voyage,  it  was 
held  that  the  plaintiff  could  not  recover  their 
value  from  the  shipowner,  because  the  cattle 
were  so  carried  by  agreement  and  consent, 
and  he  could  not  recover  by  a  general  average 
contribution,  because  of  the  other  shippers, 
who  owned  underdeck  cargo,  and  there  could 
be  no  case  of  general  average  as  between  the 
plaintiff  and  shipowner  alone.  Wright  v.  Mar- 
wood,  7  Q.  B.  D.  62. 

But  in  regard  to  this  last  point  this  case  is 
not  followed  now.  For  a  shipper  may  recover 
from  the  shipowner  a  general  average  contri- 
bution as  between  themselves  alone,  although 
the  shipper  cannot  recover  from  any  other 
shippers  who  have  underdeck  cargo  their  re- 
spective shares  of  the  contribution.  See  Bur- 
ton v.  English,  12  Q.  B.  D.  218;  and  infra,  this 
section,  the  paragraph  Qualifications  of  Strict 
Rule  —  Usage;  Steamships ;  Contribution  from 
Shipowner. 

In  The  Mil  waukee  Belle.  2  Biss.  (U.  S.)  197. 
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the  shipowner  is  liable  to  him  for  their  full  value  if  they  are  jettisoned.1 

Qualifications  of   Strict  Rule — Usage;  Steamships;   Contribution  from  Shipowner. —  But 

the  rule  is  no  longer  an  unqualified  one.  Where  there  is  a  custom  to  carry 
such  a  deck  load,  or  where  there  is  a  usage  in  a  particular  trade,  a  deck  cargo 
is  considered  lawful  and  its  owner  can  recover  in  contribution  for  its  loss  by 
jettison.3  Furthermore,  the  use  of  steam  vessels  makes  the  reason  of  the  old 
rule  inapplicable,  and  the  rule  ceases  to  operate  in  the  case  of  steam  vessel.-., 
where  a  deck  cargo  is  lawful  and  is  to  be  contributed  for.3  As  a  third  excep- 
tion, the  shipper  may  recover  from  the  shipowner  as  for  general  average  where 
there  is  a  contract  to  carry  the  goods  on  deck  and  they  are  jettisoned.4 

(3)  Goods  Placed  in  Lighters  Temporarily  to  Lighten  Ship.  —  If  goods  are 
discharged  from  the  ship  temporarily  when  aground  during  the  voyage  and 
are  placed  in  lighters  to  lighten  the  ship,  and  are  lost  from  the  lighters,  this  is 
a  species  of  jettison,  and  the  owner  is  entitled  to  general  average  contribution. ^ 


where  a  deck  load  was  carried  by  agreement, 
it  was  held  that  the  shipper  could  not  recover 
contribution  on  the  jettison  of  his  cargo,  be- 
cause he  had  consented  to  its  shipment  on 
deck.  But  this  law  as  to  agreements  to  carry 
a  deck  load  is  modified  now,  and  The  Mil- 
waukee Belle  has  been  disapproved.  See  Wood 
v.  Phoenix  Ins.  Co.,  1  Fed.  Rep.  235,  and  the 
following  notes  to  ihis  section. 

Where  Owner  of  Deck  Cargo  Also  Owns  Under- 
deck  Cargo.  —  In  Johnson  v.  Chapman,  ig  C. 
B.  N.  S.  563,  115  E.  C.  L.  563,  where  goods 
were  carried  on  the  deck  by  agreement,  the 
shipper  was  allowed  to  recover  in  a  general 
average  contribution  for  their  jettison  because 
in  this  case  the  shipper  was  also  owner  of  the 
cargo  under  deck,  so  the  reasoning  which  was 
afterwards  employed  in  Wright  v.  Marwood,  7 
Q.  B.  D.  62,  could  not  be  applied. 

1.  Goods  Stored  on  Deck  Without  Consent  — 
Shipowner  Liable  for  Their  Full  Value.  —  The 
Waldo,  Davies  (U.  S.)  161 ;  The  Paragon,  1 
Ware(U.  S.)322;  The  Rebecca,  1  Ware  (U.  S.) 
188;  The  Schooner  Reeside,  2  Sumn.  (U.  S.) 
567;  Vernard  v.  Hudson,  3  Sumn.  (U.  S.)  405; 
The  Milwaukee  Belle,  2  Biss.  (U.  S.)  ig7; 
Gould  v.  Oliver,  2  Scott  N.  R.  241;  Miller 
v.  Tetherington,  7  H.  &  N.  954. 

2.  General  Usage  to  Carry  on  Deck.  —  Gould  v. 
Oliver,  4  Bing.  N.  Cas.  134,  33  E.  C.  L.  301; 
Harley  v.  Millward,  1  Jones  &  C.  224;  Mil- 
ward  z:  Hibbert,  3  Q.  B.  120,  43  E.  C.  L.  659, 
2  Gale  &  D.  142;  Da  Costa  v.  Edmunds,  4 
Campb.  142;  Hazleton  v.  Manhattan  Ins  Co., 
12  Fed.  Rep.  159;  Wood  v.  Phcenix  Ins.  Co., 
1  Fed.  Rep.  235,  on  appeal  8  Fed.  Rep.  27; 
The  William  Gillum,  2  Lowell  (U.  S.)  154; 
Rogers  v.  Mechanics  Ins.  Co.,  1  Story  (U.  S.) 
603;  Goddefroy  v.  The  Live  Yankee,  Hoff.  Op. 
433,  ro  Fed.  Cas.  No.  5,496;  Brown  v.  Corn- 
well,  1  Root  (Conn.)  60;  Toledo  F.  &  M.  Ins. 
Co.  v.  Speares,  i6Ind.  52;  Harris  v.  Moody,  4 
Bosw.  (N.  Y.)  210,  affirmed  30  N.  Y.  266,  86 
Am.  Dec.  375;  Merchants,  etc.,  Ins.  Co.  v. 
Shillito,  15  Ohio  St.  559,  86  Am.  Dec.  491; 
Meaher  v.  Lufkin,  21  Tex.  383. 

Whether  This  Exception  Confined  to  Contribu- 
tion from  Shipowner.  —  These  cases  clearly 
establish  that  this  exception  applies  as  between 
shipper  and  shipowner.  But  it  seems  yet  a 
question  of  some  doubt  whether  a  shipper  of 
deck  cargo  can  recover  of  a  shipper  of  under- 
deck  cargo  for  a  jettison  of  the  former.  The 
better  rule,  however,  seems  to  be  that  if  there 


is  a  custom  in  the  trade  of  certain  goods,  and 
other  shippers  may  be  presumed  to  have  no- 
tice of  such  custom,  they  will  be  liable  for  a 
general  average  contribution  for  the  jettison 
of  goods  carried  on  deck  in  accordance  with 
such  usage.    2  Phillips  on  Insurance,  §  1282. 

Mr.  Parsons  says:  "  We  apprehend  the  rule 
should  be  that  wherever,  from  the  peculiar 
nature  of  the  goods  or  of  the  voyage,  or  in  fact 
for  any  reason,  a  custom  exists  to  carry  goods 
on  deck,  and  this  custom  is  well  established 
and  known,  it  would  bind  all  the  parties  in- 
terested." 1  Parsons  on  Shipping  356.  But 
see,  directly  contra  to  this  position.  Providence 
Washington  Ins.  Co.  v.  Bradley  Fertilizer  Co., 
33  Fed.  Rep.  685. 

A  Mere  Local  Understanding  as  to  a  custom  to 
carry  a  deck  load  is  not  sufficient  to  establish 
such  a  custom.  The  John  H.  Cannon,  51  Fed. 
Rep.  46. 

3.  Steam  Vessels  Carrying  Deck  Cargo.  •—  The 
rule  ceases  to  operate  in  the  case  of  steam 
vessels,  because  there  is  no  reason  for  its  exist- 
ence. Cargo  on  the  deck  of  a  steam  vessel 
does  not  embarrass  navigation,  and  in  many 
cases  the  deck  becomes  the  more  proper  place 
to  stow  the  goods,  owing  to  the  construction 
of  the  vessel.  Harris  v.  Moody,  4  Bosw.  (N. 
Y.)  210,  affirmed  30  N.  Y.  266.  86  Am.  Dec.  375; 
Gillett  v.  Ellis,  11  111.  579;  Wood  v.  Phcenix 
Ins.  Co.,  1  Fed.  Rep.  235;  Harley  v.  Millward, 
1  Jones  &  C.  224.  And  see  The  Hettie  Ellis, 
20  Fed.  Rep.  507. 

4.  Owner  of  Deck  Cargo  Entitled  to  Contribution 
from  Shipowner, —  Wood  z.  Phcenix  Ins.  Co.,  r 
Fed.  Rep.  235,  on  appeal  8  Fed.  Rep.  27  [dis- 
approving The  Mil  waukee  Belle,  2  Biss.  (U.  S.) 
197];  The  Schooner  May  &  Eva,  6  Fed.  Rep. 
628;  The  Watchful,  Brown  Adm.  469;  Wood 
v.  The  Sallie  C.  Morton,  2  N.  J.  L.  J.  301;  Bur- 
ton v.  English,  12  Q.  B.  D.  218.  Compare 
lohnson  v.  Chapman,  19- C.  B.  N.  S.  563,  115 
E.  C.  L.  563. 

A  Ship's  Boat  Carried  on  Deck  does  not  come 
under  the  rule  governing  deck  cargo,  and  is 
entitled  to  the  benefit  of  general  aveiage 
if  jettisoned.  Lenox  v.  United  Ins.  Co.,  3 
Johns.  Cas.  (N.  Y.)  179;  2  Phillips  on  Insur- 
ance, §  1283;  Lowndes  on  General  Average 
(4th  ed.),  §  22. 

5.  Cargo  Placed  in  Boats  to  Lighten  Ship 
Aground.  —  In  Lewis  v.  Williams,  1  Hall  (N. 
Y.)  430,  Jones,  C.  J.,  after  stating  the  rule 
of  the  text,  said:    "  It  can  make  no  difference 
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This  amounts  to  a  voluntary  exposure  of  the  goods,  although  there  may  have 
been  no  intention  to  destroy  them.1 

(4)  Contribution  for  Freight  on  Jettisoned  Goods.  ->—  Where  goods  are  lost  by 
jettison  and  are  not  carried  to  their  destination,  the  shipowner  thereby  loses 
freight  in  many  instances,  and  he  is  entitled  to  contribution.  This  becomes 
part  of  the  general  average  loss.2 

b.  Stranding.  —  Whatever  doubt  may  have  been  formerly  entertained  by 
early  authorities,  it  is  now  well  established  that  the  voluntary  stranding  of  a 
vessel  when  required  and  designed  for  the  common  safety  of  the  associated 
interests  constitutes  a  case  of  general  average.3 


that  the  stranding  was  at  the  entrance  of  the 
port  of  destination  and  that  the  goods  were 
sent  in  the  lighters  from  the  ship  to  the  port. 
*  *  *  The  distinction  is  between  the  case 
of  a  stranding  which  exposes  the  vessel  to  the 
imminent  danger  of  shipwreck,  and  the  volun- 
tary removal  of  the  goods  from  her  by  the 
master  to  boats  or  lighters  for  the  purpose  of 
averting  the  peril  and  rescuing  the  whole  ship 
and  cargo  from  jeopardy,  and  the  case  where 
the  vessel  is  lightened  for  the  purpose  of  float- 
ing her  when  she  casually  strands,  and  where 
the  operation  is  in  the  ordinary  course  of  the 
voyage  for  the  purpose  of  discharging  part  of 
the  cargo  on  the  outside  of  the  bar  because 
the  ship  draws  too  much  water  to  cross  it  with 
a  full  loading  on  board."  Loss  in  the  latter 
case  is  not  a  subject  of  general  average.  See 
also  Stevens  and  Benecke  on  Average  (Phil, 
ed.)  76;  2  Phillips  on  Insurance,  §  128S. 

The  same  principle  applies  when  goods  are 
placed  on  the  beach  to  lighten  a  ship  aground. 
Hennen  v.  Monro,  4  Mart.  N.  S.  (La.)  449. 

Contribution  Only  When  So  Placed  for  General 
Benefit.  —  But  the  goods  must  have  been  dis- 
charged for  the  benefit  of  all.  Thus  in  Whitte- 
ridge  v.  Norris,  6  Mass.  125,  where  the  goods 
were  taken  ashore  in  a  boat  with  the  master 
and  crew  with  the  intention  of  abandoning  the 
ship,  and  were  afterwards  jettisoned  on  the 
way  ashore  to  prevent  swamping,  it  was  held 
that  the  ship  and  remaining  cargo  were  not 
obliged  to  contribute  to  their  loss,  although 
the  vessel  was  afterwards  brought  ashore  and 
saved.  See  also  2  Phillips  on  Insurance, 
§  1289;  Carver  on  Carriage  by  Sea,  §  376. 

1.  See  Star  of  Hope,  9  Wall.  (U.  S.)  203. 
See  also  supra,  this  title,  General  Average  Act 

—  Voluntary  ,nitl  Intentional  Character  of  Act. 

2.  Contribution  for  Freight  on  Cargo  Jettisoned. 

—  Iredale  v.  China  Traders'  Ins.  Co.,  81  L.  T. 
N.  S.  231;  Maggrath  v.  Church,  I  Cai.  (N.  Y.) 
196,  2  Am.  Dec.  173;  Griswold  v.  Union  Mut. 
Ins.  Co.,  3  Blatchf.  (U.  S.)  231;  The  Ship 
Nathaniel  Hooper,  3  Sumn.  (U.  S.)  542; 
Mutual  Safety  Ins.  Co.  v.  Ship  George,  Olc. 
Adm.  157;  2  Arnould  on  Marine  Insurance 
(6th  ed.)  864;  1  Parsons  on  Shipping  430. 

3.  Stranding  Is  General  Average,  —  The  ad- 
judications on  the  subject  of  voluntary  strand- 
ing have  been  confined  to  American  courts, 
where  the  general  rule  is  settled  and  estab- 
lished as  given  in  the  text.  Columbian  Ins. 
Co.  v.  Ashby,  13  Pet.  (U.  S.)  331;  Barnatd  v. 
Adams,  10  How.  (U.  S  )  270;  Star  of  Hope,  9 
Wall.  (U.  S.)  203;  Caze  v.  Reilly,  3  Wash.  (U. 
S.)  298;  Sturgess  v.  Cary,  2  Curt.  (U.  S.)  59; 
Fitzpatrick  v.  800  Bales  of  Cotton,  etc.,  3  Ben. 
(U.  S.)  42,  affirmed  8  Blatchf.  (U.  S.)  221 ;  Rea  v. 


Cutler,  iSprague(U.  S.)  135;  Brown's  Case,  15 
Ct.  CI.  392;  O'Connor  v.  Schooner  Ocean  Star, 
1  Holmes  (U.  S.)  248;  Patten  v.  Darling,  1  Cliff. 
(U.  S.)  254;  Mutual  Safety  Ins.  Co.  v.  Ship 
George,  Olc.  Adm.  89;  Merithew  v.  Sampson, 
4  Allen  (Mass.)  192;  Bradhurst  v.  Columbian 
Ins.  Co.,  9  Johns.  (N.  Y.)  9;  Sims  v.  Gurne)-, 
4  Binn.  (Pa.)  513;  Meech  v.  Robinson,  4 
Whart.  (Pa.)  360,  34  Am.  Dec.  514:  Gray  v. 
Wain.  2  S.  &  R.  (Pa.)  229,  7  Am.  Dec.  642; 
Walker  v.  U.  S.  Insurance  Co.,  11  S.  &  R. 
(Pa.)  61,  14  Am.  Dec.  610. 

Particular  Strand  or  Beef  Need  Not  Be  Pore- 
known.  —  To  constitute  a  voluntary  stranding 
of  a  vessel  it  is  not  necessary  that  there  should 
have  been  a  previous  intention  to  destroy  the 
vessel,  nor  is  such  intention  supposed  to  exist. 
The  srranding  is  voluntary  whenever  the  will 
of  man  does  in  some  degree  contribute  thereto, 
though  the  particular  reef  or  bank  was  not 
before  known  to  the  master,  and  though  he 
did  not  intend  to  strand  the  vessel  theieon. 
It  is  sufficient  if  the  master  intentionally  ex- 
posed the  vessel  and  if  he  was  aware  that 
stranding  was  one  of  the  chief  risks  to  be  en- 
countered.   Star  of  Hope,  9  Wall.  (U.  S.)  203. 

So  where  a  master,  instead  of  remaining 
outside  where  destruction  by  fire  or  explosion 
seemed  imminent,  deliberately  elected  to  run 
into  a  strange  and  desolate  harbor,  in  the  hcpe 
of  procuring  safety,  and  in  so  doing  the  \  essel 
grounded  on  a  bar  and  was  seriouslv  injured, 
it  was  a  case  of  voluntary  stranding  and  the 
owner  was  entitled  to  contribution.  Star  of 
Hope,  9  Wall.  (U.  S.)  203. 

Where  a  ship  and  her  cargo  were  exposed 
at  a  particular  place  to  a  common  peril  of 
sinkiRg  and  becoming  submerged  in  deep 
water,  attended  with  great  loss  and  expense 
to  both  ship  and  cargo,  while  the,  expense  of 
raising  them  from  shallow'  water  on  a  strand 
would  be  much  less  to  the  other  interests  but 
attended  with  increased  loss  and  expense  to 
the  ship,  and  where,  in  this  situation,  the 
master  did  voluntarily  run  on  a  strand,  there- 
by diminishing  the  loss  to  the  cargo,  but  in- 
juring his  vessel,  there  was  then  a  voluntary 
stranding  within  the  meaning  of  the  law. 
Fowler  v.  Rathbones,  12  Wall.  (U.  S.)  102, 
affirming  6. Blatchf.  (U.  S.)  294. 

And  see  Earnmoor  Steamship  Co.  v.  Union 
Ins.  Co.,  44  Fed.  Rep.  374,  where  the  strand- 
ing was  similar  to  that  in  the  preceding  case, 
but  was  followed  by  no  damage  to  the  ship  as 
the  proximate  result;  and  the  case  was  also 
affected  by  the  application  of  the  York- 
Antwerp  rules. 

Intentional  Collision.  —  A  vessel  in  inevitable 
danger  of  colliding  with  a  steamer,  in  order  to 
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Where  Stranding  Results  in  Total  Loss  of  Vessel.  —  Even  where  the  stranding  is 
followed  by  the  total  loss  of  the  vessel,  if  other  property  is  saved  the  ship- 
owner is  entitled  to  contribution.1  The  reasons  urged  against  contribution  in 
case  of  total  loss  of  the  vessel  are  declared  by  American  authorities  to  be  inap- 
plicable, and  inconsistent  with  the  principles  of  general  average.2 

Where  the  Stranding  Is  Inevitable  and  is  caused  more  by  the  elements  than  by  the 
will  of  man,  the  better  rule  is  that  this  does  not  constitute  a  case  of  general 
average,  and  the  owner  of  the  vessel  cannot  recover.3    The  mere  fact  that  a 


lessen  the  damage  put  her  helm  to  the  star- 
board and  struck  the  steamer  stem  on,  injur- 
ing herself  and  the  steamer;  if  she  had  not 
struck  the  steamer  stem  on  she  would  prob- 
ably have  been  sunk.  The  master  claimed 
contribution  as  for  general  average  on  the 
principles  analogous  to  stranding,  but  it  was 
held  that  the  danger  was  inevitable  and  there 
was  no  voluntary  sacrifice  sufficient  to  sustain 
the  claim.  Emery  v.  Huntington,  109  .Mass. 
431,  12  Am.  Rep.  725. 

English  Rule.  —  There  are  no  English  adju- 
dications on  the  subject  of  stranding.  The 
law  there,  however,  seems  to  be  that  if  the 
stranding  is  purely  voluntary  and  for  the  pur- 
pose of  saving  other  property,  it  is  a  case  of 
general  average  if  the  ship  is  afterwards  got- 
ten off;  but  if  she  is  totally  lost,  no  contribu- 
tion is  due.  Abbott  on  Shipping  (5th  A  m.  ed.) 
587,  590:  Stevens  and  Benecke  on  Average 
143.  But  Mr.  Stevens  says  that  loss  from  a 
voluntary  stranding  should  neverbe  a  general 
average.  Stevens  and  Benecke  on  Average 
81-84.  See  also  2  Arnould  on  Marine  Insur- 
ance 873. 

1.  Vessel  Totally  Lost  by  Stranding.  —  This 
proposition  has  been  settled  in  American  juris- 
prudence bv  three  leading  cases,  Caze  v. 
Reilly,  3  Wash.  (U.  S.)  298;  Columbian  Ins. 
Co.  v.  Ashby,  13  Pet.  (U.  S.)  331;  Gray  v. 
Wain,  2  S.  &  R.  (Pa.)  229,  7  Am.  Dec.  642. 
This  was  also  so  held  in  Sims  v.  Gurney,  4 
Binn.  (Pa.)  513;  Mutual  Safety  Ins.  Co.  v. 
Ship  George,  6lc.  Adm.  89;  Rea  v.  Cutler,  I 
Sprague  (U.  S.)  135;  800  Bales  of  Cotton,  etc., 
8  Blatchf.  (U.  S.)  221;  Barnard  v.  Adams,  10 
How.  (U.  S.)270. 

2.  Under  Earlier  Systems  of  Jurisprudence  the 
principles  of  general  average  were  applied 
with  much  greater  strictness  than  now  to 
cases  of  stranding.  Many  authorities  denied 
contribution  in  cases  of  stranding  followed  by 
a  total  loss,  on  the  idea  that  where  the  vessel 
was  totally  destroyed  on  a  strand,  the  act  was 
not  voluntary;  moreover  the  master  did  not 
intend  to  destroy  his  vessel  absolutely,  so  that 
the  loss  was  accidental,  and  it  was  not  brought 
about  by  the  will  and  agency  of  man.  Kent,  J., 
in  Bradhurst  v.  Columbian  Ins.  Co.,  9  Johns. 
(N.  V.)  9;  Eppes  v.  Tucker,  4  Call  (Va.)  346; 
Abbott  on  Shipping  (5th  Am.  ed.)  490. 

There  must  be  a  successful  termination  in  a 
case  of  general  average,  and  it  cannot  be  said 
to  be  successful  when  the  ship  is  totally  de- 
stroyed and  the  voyage  broken  up.  Bradhurst 
v.  Columbian  Ins.  Co.,  9  Johns.  (N.  Y.)  9. 

American  Rule  Where  Vessel  Is  Totally  De- 
stroyed. —  But  this  reasoning  has  been  entirely 
overruled  by  American  authorities,  whose  de- 
cisions rest  on  plain  principles  of  equity  and 
justice.  The  safety  and  prosecution  of  the 
voyage  are  not  the  true  foundation  of  general 
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average,  and  therefore  if  the  voyage  be  broken 
up,  but  property  saved,  contribution  is  still 
due  for  the  vessel's  loss.  Columbian  Ins.  Co. 
v.  Ashby,  13  Pet.  (U.  S.)  331;  Caze  v.  Reilly, 
3  Wash.  (U.  S.)  298. 

"An  intention  to  consign  the  goods  thrown 
overboard  10  inevitable  destruction  forms  no 
part  of  the  reason  assigned  by  the  Khodian 
law  for  contribution,"  and  therefore  the  fact 
that  a  total  loss  of  the  vessel  was  not  intended 
cannot  prejudice  a  claim  for  general  average. 
Washington,  J.,  in  Caze  v.  Reilly,  3  Wash,  (U . 
S.)  298. 

"  The  Roman  law  does  not  proceed  upon 
any  distinction  as  to  the  property  sacrificed, 
whether  it  be  ship  or  cargo,  a  part  or  the 
whole;  but  solely  upon  the  ground  that  the 
sacrifice  is  voluntary,  to  avert  an  imminent 
peril.  *  *  *  The  question  of  contribution 
cannot  depend  upon  the  amount  of  the  dam- 
age sustained  by  the  sacrifice."  Story,  J.,  in 
Columbian  Ins.  Co.  v.  Ashby,  13  Pet.  (0.  S.) 
339- 

If  there  were  a  jettison  of  all  the  goods  on 
board  a  ship,  and  the  ship  were  saved  thereby, 
it  would  be  bound  to  contribute  to  the  cargo's 
loss;  likewise  must  the  cargo  contribute  if  the 
vessel  for  its  safety  is  totally  lost.  Gray  v. 
Wain,  2  S.  &  R.  (Pa.)  229,  7  Am.  Dec.  642. 

The  policy  and  justice  of  the  broad  rule 
allowing  general  average  contribution  in  cases 
where  the  vessel  is  toially  lost  from  stranding 
is  manifested  in  that  the  master  would  other- 
wise have  no  inducement  to  sacrifice  the  ship, 
if  he  were  to  have  qo  indemnity  for  a  total 
loss.  Mutual  Safety  Ins.  Co.  v.  Ship  George, 
Olc.  Adm.  89. 

3.  Where  Stranding  Is  Inevitable.  —  See  Kent, 
J.,  in  Bradhurst  v.  Columbian  Ins.  Co.,  9 
Johns.  (N.  Y.)  13;  Meech  v.  Robinson,  4 
Whart.  (Pa.)  360,  34  Am.  Dec.  514;  Emery  v. 
Huntington,  109  Mass.  431,  12  Am.  Rep.  725. 

If  a  ship  must  inevitably  be  cast  upon  a 
shore,  and  all  the  master  does  is  to  select  a 
time  and  place  and  mode  of  stranding,  this  is 
not  a  voluntary  sacrifice  and  therefore  not  an 
average  loss.  I  Parsons  on  Maritime  Law 
291;  Stevens  and  Benecke  on  Average  (Phil, 
ed.)  143. 

Some  authorities  are,  however,  conflicting 
and  hard  to  reconcile  with  these  principles. 
See  Sims  v.  Gurney,  4  Binn.  (Pa.)  513.  But 
this  decision  has  been  overruled  in  Meech  v. 
Robinson,  4  Whart.  (Pa.)  360,  34  Am.  Dec. 
514;  Walker  v.  U.  S.  Insurance  Co.,  n  S.  & 
R.  (Pa.)  61,  14  Am.  Dec.  610. 

A  vessel  at  the  port  of  Gibraltar  encountered 
a  severe  storm  which  began  to  drive  her  on  to 
a  reef  of  rocks,  and  her  stranding  seemed  in- 
evitable. The  captain  cut  her  cables  and  tried 
to  get  out  to  sea,  or  if  unsuccessful  in  that  to 
go  ashore  in  some  other  spot.  The  sheets 
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common  imminent  peril  would  inevitably  involve  the  whole  ship  and  cargo  in 
destruction  will  not  bar  a  claim  for  contribution  where  the  vessel  has  been 
sacrificed  by  a  stranding.1 

Actual  Stranding  Must  Differ  from  One  Impending,  and  Must  Be  Voluntary  Alternative.  —  The 

present  rule  to  be  deduced  from  the  authorities  is  that  the  actual  stranding 
must  be  another  and  different  one  from  that  impending;2  or  if  several  courses 
remain  open  to  the  master,  and  he  voluntarily  selects  one,  with  a  view  to 
saving  other  property,  but  the  vessel  is  lost,  it  is  a  case  of  general  average.3 

Stranded  Vessel  —  Contribution  for  Freight.  —  Where  the  vessel  is  destroyed  and 
the  master  loses  all  opportunity  of  saving  his  freight,  this  becomes  part  of  the 
owner's  loss  and  he  may  recover  in  contribution.4 


parted  and  the  vessel  became  ungovernable. 
The  helm  was  put  hard  on,  and  after  drifting 
twenty  minutes  broadside,  the  ship  went  head 
foremost  on  the  rock.  It  was  held  to  be  no 
case  for  general  average,  it  being  necessary 
that  the  stranding  should  be  accomplished 
through  the  direct  agency  of  man.  Walker  v. 
U.  S.  Insurance  Co.,  n  S.  &  R.  (Pa.)  61,  14 
Am.  Dec.  610. 

Barnard  v.  Adams,  10  How.  (U.  S.)  270,  is 
an  extreme  case  on  this  point,  and  is  some- 
what difficult  of  reconciliation  with  established 
principles  of  general  average.  It  appeared 
that  the  vessel  must  inevitably  be  driven 
ashore  somewhere,  and  therefore  the  master 
so  directed  it  that  it  might  strand  on  another 
part  of  the  shore,  where  the  stranding  would 
be  attended  with  less  danger  to  all  interests. 
The  vessel  was  run  along  the  shore  some 
miles  and  then  stranded  on  the  beach,  and  was 
totally  lost.  It  was  held  to  be  a  case  for  gen- 
eral average  contribution.  It  does  not  appear 
from  the  facts  that  the  master  made  any  vol- 
untary election  as  to  the  peril  the  ship  should 
suffer,  but  simply  selected  a  time  and  place. 
The  decision  here  was  put  upon  the  ground  of 
Sims  v.  Gurney,  4  Binn.  (Pa.)  513,  that  that 
case  had  received  the  approval  of  the  Supreme 
Court  of  the  United  States.  That  case,  how- 
ever, did  not  in  fact  receive  any  approval  on 
the  point  in  question,  but  on  quite  a  different 
point.  See  Columbian  Ins.  Co.  v.  Ashby,  13 
Pet.  (U.  S.)  331,  and  the  dissenting  opinion  of 
Daniels,  J.,  in  Barnard  v.  Adams,  10  How.  (U. 
S.)  308.  The  decision  on  the  facts  of  this  case 
was  criticised  and  not  followed  in  Slater  v. 
Hayward  Rubber  Co.,  26  Conn.  128,  where 
Ellsworth,  [.,  said:  "  Now  to  me  it  seems 
little  less  than  a  paradox  that  if  a  captain 
whose  vessel  is  doomed  to  destruction  by 
stranding  should  consider  and  select,  for  his 
compulsory  going  ashore,  the  place  least  per- 
ilous to  himself  and  vessel,  and  least  destruc- 
tive to  what  might  happen  to  escape  the 
general  destruction,  such  preference  is  the 
incurring  a  voluntary  sacrifice  which  entitles 
him  to  call  for  contribution."  See  further  on 
this  point  Shoe  v.  Low  Moor  Iron  Co.,  46  Fed. 
Rep.  125,  affirmed  49  Fed.  Rep.  252,  1  U.  S. 
App.  39. 

1.  Voluntary  Stranding  to  Escape  Pursuit  by 
Enemy.  —  Thus  see  Caze  v.  Reilly,  3  Wash. 
(U.  S.)  298,  where  the  vessel  was  chased  by  the 
enemy  and  capture  seemed  inevitable,  but 
the  vessel  was  in  no  danger  of  going  ashore, 
and  to  avoid  capture  and  loss  of  all  property  the 
master  voluntarily  ran  her  ashore  where 
the  cargo  was  rescued,  but  the  vessel,  which 
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was  obliged  to  be  abandoned,  was  subse- 
quently totally  lost  by  burning.  It  was  held 
the  cargo  must  contribute  to  her  loss.  See 
also  Sturgess  v.  Cary,  2  Curt.  (U.  S.)  59. 

2.  Voluntary  Stranding  Must  Be  a  Different  One 
from  That  Impending.  —  It  seems  to  result  from 
the  cases  cited  and  their  reasoning  when  har- 
monized that  where  a  vessel  would  inevitably 
have  been  stranded,  her  stranding  in  a  differ- 
ent place  or  manner  by  the  master  is  not  a 
general  average  sacrifice;  but  where  the  ves- 
sel is  involved  in  some  common  imminent 
peril  essentially  different  and  distinct  from 
the  voluntary  stranding,  her  stranding  there 
is  a  general  average  sacrifice,  though  that 
peril  seemed  inevitable.  See  Walker  v.  U.  S. 
Insurance  Co.,  II  S.  &  R.  (Pa.)  61,  14  Am. 
Dec.  610,  and  the  distinction  there  drawn  from 
Caze  v.  Reilly,  3  Wash.  (U.  S.)  298.  That  is, 
the  peril  voluntarily  encountered  must  be 
different  from  the  common  danger  which 
threatened.  Emery  v.  Huntington,  ioq  Mass. 
431,  12  Am.  Rep.  725.  See  also  2  Phillips  on 
Insurance,  §  1313;  2  Parsons  on  Marine  In- 
surance 243. 

So  where  the  vessel  is  drifting  and  is  about 
to  perish  with  all  the  cargo  among  the  rocks 
before  she  can  reach  the  shore,  if  the  master 
then  intentionally  runs  her  into  shore  over 
and  beyond  the  rocks  and  strands  her,  thereby 
saving  the  cargo,  but  sacrificing  the  ship,  it  is 
a  voluntary  stranding,  because  the  peril  and 
loss  which  were  suffered  are  different  from 
those  which  threatened.  Merithew  v.  Samp- 
son, 4  Allen  (Mass.)  192;  Sturgess  v.  Cary,  2 
Curt.  (U.  S.)  59;  Fit2patrick  v.  800  Bales  of 
Cotton,  etc.,  3  Ben.  (U.  S.)  42,  affirmed  8 
Blatchf.  (U.  S.)  221. 

3.  Stranding  Must  Be  Voluntary,  Where  Elec- 
tion Open.  —  Rea  v.  Cutler,  1  Sprague  (U.  S.) 
135- 

4.  Contribution  for  Freight.  —  Columbian  Ins. 
Co.  v.  Ashby,  13  Pet.  (U.  S.)  331;  Mutual 
Safety  Ins.  Co.  v.  Ship  George,  Olc.  Adm.  89; 
Gray  v.  Wain,  2  S.  &  R.  (Pa.)  229,  7  Am.  Dec. 
642. 

Transshipment.  —  But  if,  after  the  stranding, 
the  goods  are  forwarded  in  another  vessel  to 
their  destination,  freight  is  not  lost,  but  has 
been  earned,  and  is  not  to  be  contributed  for, 
except  as  to  that  portion  which  has  been  ex- 
hausted by  the  cost  of  transshipment,  which 
represents  the  amount  of  freight  lost  and  is  to 
be  contributed  for.  Carver  on  Carriage  by 
Sea,  §  434. 

Loss  of  Freight  Where  Voyage  Is  Abandoned 
but  Vessel  Not  Totally  Lost.  —  In  Earn  moor 
Steamship  Co.  v.  New  Zealand  Ins.  Co.,  73 
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c  Casting  Away  Ship's  Property,  Masts,  Spars,  and  Anchors.  —  If 
the  master  voluntarily  cuts  or  casts  away  property  of  the  ship  to  avoid  an 
impending  danger,  as  where  masts  and  spars  are  cut  away  to  lighten  a  ship 
when  on  her  beam  ends,  or  to  avoid  drifting  ashore,  this  loss  is  to  be 
contributed  for.1 

d.  Extinguishing  Fire  by  Pouring  Water  into  Ship  or  Scuttling. 
—  If  the  master  pours  water  into  a  ship's  hold  to  extinguish  a  fire  which  is 
threatening  destruction  to  all,  this  is  now  settled  by  adjudications  to  be  a  gen- 
eral average  act.  If  cargo  in  the  ship's  hold  is  thereby  damaged  or  any  other 
injury  is  caused  by  the  water  to  property,  this  loss  is  to  be  made  good  by  con- 
tribution.2 

Voluntary  Scuttling. —  If  a  ship  is  voluntarily  scuttled  and  sunk  to  extinguish 


Fed.  Rep.  867,  the  vessel  was  stranded  at  the 
commencement  of  the  voyage.  A  survey  was 
thereupon  had,  the  voyage  was  abandoned, 
and  the  cargo,  which  consisted  of  coal,  was 
sold.  The  vessel  was  not  totally  lost,  but 
might  have  been  repaired  with  a  delay  of  from 
forty  to  sixty  days,  and  could  then  have  com- 
pleted the  voyage.  It  was  held  that  the  period 
of  delay  for  repairs  was  not  unreasonable,  and 
that  the  circumstances  did  not  show  such  an 
impending  danger  of  physical  injury  as  would 
justify  the  inclusion  of  the  loss  of  freight  as 
an  item  of  general  average  contribution. 

1.  Sacrifice  of  Masts  and  Spars.  —  Plummer  v. 
Wildman,  3  M.  &  S.  4S2;  Birkley  v.  Pres- 
grave,  1  East  220;  Corry  v.  Coulthard,  an  un- 
reported case  in  the  English  Court  of  Appeal, 
1876,  cited  in  Shepherd  v.  Kottgen,  2  C.  P.  D. 
581;  Harrison  v.  Australasia  Bank,  L.  R.  7 
Exch.  3q;  Robinson  v.  Price,  2  Q.  B.  D.  91, 
29S;  Maggrath  v.  Church,  1  Cai.  (N.  Y.)  196; 
2  Am.  Dec.  173;  Lee  v.  Grinnell,  5  Duer  (N. 
Y.)  400;  Pezant  v.  National  Ins.  Co.,  15  Wend. 
{N.  Y.)  455;  Potter  v.  Providence  Washington 
Ins.  Co.,  4  Mason  (U.  S.)  298;  Patten  v.  Dar- 
ling, 1  Cliff.  (U.  S.)  254;  The  Margarethe 
Blanca,  14  Fed.  Rep.  59;  The  Mary  Gibbs,  22 
Fed.  Rep.  463;  2  Parsons  on  Marine  Insur- 
ance 309;  Carver  on  Carriage  by  Sea,  §  362;  2 
Arnould  on  Marine  Insurance  868. 

Where  the  masts  are  hanging  at  the  vessel's 
side  they  are  to  be  allowed  for  only  at  the 
value  which  they  had  in  that  position  before 
they  were  cut  away.  Teetzman  v.  Clamage- 
ran,  2  La.  197;  Stevens  and  Benecke  on 
Average  (Phil,  ed.)  67. 

But  if  their  value  is  not  materially  affected, 
or  there  is  nothing  peculiar  in  their  situation 
rendering  them  worthless  at  all  events,  they 
are  to  be  contributed  for.  The  Margarethe 
Blanca,  14  Fed.  Rep.  59;  The  Mary  Gibbs,  22 
Fed.  Rep.  463. 

Where  they  are  in  such  a  position  that  they 
are  valueless,  or  would  be  lost  even  if  they 
were  not  cut  away,  their  cutting  away  is  no 
sacrifice  and  they  are  to  receive  no  contribu- 
tion. Lee  v.  Grinnell,  5  Duer  (N.  Y.)  400; 
Marshall  v.  Gainer,  6  Barb.  (N.  Y.)  394;  Nick- 
erson  v.  Tyson,  8  Mass.  467;  Shepherd  v. Kott- 
gen. 2  C.  P.  D.  578. 

Slipping  from  Anchor  to  Avoid  Common  Danger. 
—  Slipping  from  anchor  to  escape  a  common 
danger,  by  cutting  the  cable,  is  a  case  of  gen- 
eral average,  and  the  value  of  the  cable  and 
anchor  should  be  allowed  in  contribution. 
Walker  v.  U.  S.  Insurance  Co.,  11  S.  &  R. 
(Pa.)  61,    14  Am.    Dec.  610;    Stevens  and 
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Benecke  on  Average  (Phil.  ed.)66;  2  Phillips 
on  Insurance,  §1295. 

Slipping  from  Anchor  to  Prevent  Being  Sep- 
arated from  a  Convoy  would  probably  be  consid- 
ered as  a  general  average  loss,  where  the 
presence  of  a  convoy  is  necessary  and  the  act 
is  done  to  avoid  a  presently  impending  danger, 
and  not  a  future  danger.  Stevens  and  Benecke 
on  Average  (Phil,  ed.)  67,  154;  2  Phillips  on 
Insurance,  §  1308;  Dixon  on  Shipping,  §  570. 
It  is  not  a  subject  of  general  average  in  Eng- 
land. Lowndes  on  General  Average  64:  2 
Arnould  on  Marine  Insurance  867. 

Anchor  Lost  by  Chafing. —  Where  the  anchor 
or  cable  is  not  cut  away,  but  is  lost  by  chafing 
on  account  of  anchoring  in  an  unusual  and 
dangerous  place,  it  is  sometimes  allowed  in 
contribution,  though  it  is  not  to  be  considered 
as  strictly  within  a  case  of  general  average, 
because  it  is  an  ordinary  act  done  in  the 
course  of  the  adventure.  Stevens  and  Benecke 
on  Average  116;  2  Phillips  on  Insurance, 
§  1296;  Dixon  on  Shipping,  §  571. 

2.  Damage  from  Voluntary  Wetting.  —  Heye 
v.  North  German  Lloyd,  33  Fed.  Rep.  60; 
Ralli  v.  Troop,  37  Fed.  Rep.  888,  on  appeal  157 
U.  S.  386;  The  Roanoke,  46  Fed.  Rep.  297, 
ajffirtiied  53  Fed.  Rep.  270,  reaffirmed  ^  Fed. 
Rep.  161,  18  U.  S.  App.  407;  Merchants,  etc., 
Transp.  Co.  v.  Associated  Firemen's  Ins.  Co., 
53  Md.  448,  36  Am.  Rep.  428;  Nelson  v.  Bel- 
mont. 5  Duer  (N.  Y.)  310,  21  N.  Y.  36;  Nimick 
v.  Holmes,  25  Pa.  St.  366,  64  Am.  Dec.  710; 
Whitecross  Wire,  etc.,  Co.  v.  Savill,  8  Q.  B. 
D.  653;  Schmidt  t.  Royal  Mail  Steamship  Co., 
45  L.  J.  Q.  B.  646;  Achard  v.  Ring,  31  L.  T. 
N.  S.  647. 

The  Buckeye,  7  Biss.  (U.  S.)23,  which  holds 
a  contrary  doctrine,  is  disapproved  in  The 
Roanoke,  46  Fed.  Rep.  297.  The  doctrine 
there  asserted,  that  particular  property  must 
be  selected  with  the  view  of  destroying  it,  is 
incorrect. 

In  Stewart  v.  West  India,  etc.,  Steamship 
Co.,  L.  R.  8  Q.  B.  88,  362,  the  principle  allow- 
ing contribution  for  cargo  damaged  from 
voluntary  wetting  was  acknowledged,  but 
contribution  was  denied  owing  to  a  special 
contract  between  the  parties. 

Freight  Lost  from  Wetted  Cargo.  —  Where 
freight  is  lost  on  account  of  the  voluntary 
wetting  of  cargo,  which  has  in  consequence 
never  been  delivered,  this  is  to  be  allowed  for 
in  contribution.  Pirie  v.  Middle  Dock  Co.,  44 
L.  T.  N.  S.  426. 

Only  Cargo  Not  Burned  to  Be  Contributed  For. 
—  Only  such  cargo  as  has  not  been  touched  by 
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a  fire  or  to  avoid  a  severe  storm,  this  is  a  case  of  general  average,  and  the  loss 
which  can  be  proximately  traced  to  the  scuttling  must  be  made  good.1 

3.  General  Average  Losses  Arising  from  Extraordinary  Expenditures  —  a.  Ex- 
traordinary Expenses  in  Saving  Stranded  or  Sunken  Vessel — (i) 
Stranding  or  Sinking  Voluntary.  —  Where  a  vessel  is  voluntarily  stranded 
or  sunk  for  the  benefit  of  all,  and  expenses  are  incurred  in  saving  her,  such 
expenses  must  always  be  the  subject  of  general  average.2 

(2)  Stranding  or  Sinking  Accidental  —  (a)  Question  Stated.  —  But  where  a  vessel 
with  her  cargo  is  accidentally  stranded,  sunk,  or  put  in  any  other  perilous  situa- 
tion by  the  force  of  the  elements,  and  extraordinary  expenses  are  incurred  in 
saving  her  and  bringing  her  ashore,  are  such  expenses  the  subject  of  general 
average? 

(b)  Ship  and  Cargo  Saved  Together.  —  Where  extraordinary  expenses  have  been 
incurred  with  a  view  to  saving  both  ship  and  cargo,  and  both  ship  and  cargo 
are  together  thereby  saved,  such  expenses  are  then  to  be  made  good  by  an 
average  contribution.3 


the  fire  is  to  be  contributed  for.  Cargo  which 
has  been  burned  from  the  fire  or  which  has 
been  rendered  worthless  by  such  burning  is 
not  to  be  allowed  for  in  general  average. 
Pirie  v.  Middle  Dock  Co.,  44  L.  T.  N.  S.  426; 
Whitecross  Wire,  etc.,  Co.  v.  Savill,  8  Q.  B. 
D.  653;  Stevens  ar.d  Benecke  on  Average 
(Phil,  ed.)  166. 

1.  Voluntary  Scuttling.  —  Crockett  v.  Dodge, 
12  Me.  190,  28  Am.  Dec.  170;  Nelson  v.  Bel- 
mont, 5  Duer  (N.  Y.)  310,  affirmed  21  N.  Y.  36; 
Lee  v.  Grinnell,  5  Duer  (N.  Y.)  400;  North- 
west Transp.  Co.  v.  Boston  Marine  Ins.  Co., 
41  Fed.  Rep.  793;  The  Rapid  Transit,  52  Fed. 
Rep.  320. 

But  scuttling  made  necessary  by  negligence 
is  no  general  average  act.  The  Ontario,  37 
Fed.  Rep.  220. 

The  Damage  Which  Rises  Proximately  from  the 
Scuttling,  whether  to  ship  or  cargo,  is  made 
good  by  general  average  contribution.  But 
no  other  damage  is  to  be  allowed,  and  all  in- 
jury caused  by  the  common  peril  and  not 
proximately  due  from  the  scuttling  does  not 
belong  to  the  general  average  account.  De- 
lano v.  Gallatin,  1  Woods  (U.  S.)  642;  Crockett 
v.  Dndge,  12  Me.  190,  28  Am.  Dec.  170;  Lee 
v.  Grinnell,  5  Duer  (N.  Y.)  426. 

Scuttling  by  Port  Authorities.  —  But  the 
scuttling  of  a  vessel  to  extinguish  a  fire,  when 
done  by  port  authorities,  who  do  not  act,  and 
have  no  authority  to  act,  for  the  associated 
interests,  but  are  acting  under  municipal 
authority  for  the  public  in  general,  does  not 
constitute  a  case  of  general  average.  Ralli  v. 
Troop,  157  U.  S.  386,  reversing  37  Fed.  Rep. 
888. 

2,  Expenses  in  Saving  Voluntarily  Stranded 
Ship.  —  This  proposition  is  evident.  The  vol- 
untary stranding  of  a  vessel  constitutes  a  case 
of  general  average  (see  supra,  this  title  and  di- 
vision. General  Average  Losses  Arising  from  Acts 
of  Sacrifice,  subdiv.  Stranding),  therefore  the 
expenses  in  saving  the  vessel  which  are  the 
proximate  result  of  that  stranding  are  sub- 
jects of  general  average.  See  Star  of  Hope,  9 
Wall.  (U.  S.)  203;  Fowler  v.  Rathbones,  12 
Wall.  (U.  S.)  102:  Northwestern  Transp.  Co. 
v.  Continental  Ins.  Co.,  24  Fed.  Rep.  171 ; 
Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.  (Mass.) 
191,  33  Am.  Dec.  727. 


Immaterial  That  Cargo  Got  Off  First  or  That 

Voyage  Not  Resumed.  —  And  since  these  ex- 
penses are,  from  the  very  nature  of  the  act 
which  caused  them,  general  average,  they  are 
the  subject  of  contribution  whether  the  cargo 
is  on  board  or  not  when  the  ship  is  floated, 
and  whether  the  voyage  is  resumed  or  not. 
Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.  (Mass.) 
191,  33  Am.  Dec.  727. 

Injuries  to  Tugs  Employed  in  Floating  Stranded 
Vessel.  —  Where  a  ship  which  had  sprung  a 
leak  by  striking  a  sunken  rock  was  stranded 
in  order  to  avoid  sinking,  and  tugs  were  em- 
ployed afterwards  at  a  stipulated  price  to  get 
the  ship  off,  whatever  incidental  damages  to 
their  hawsers  or  machinery  (e.  g.,  the  loss  of  a 
propeller)  the  tugs  may  have  sustained  while 
so  employed  are  to  be  deemed  to  be  included 
in  the  contract  price  for  the  services,  and  do 
not  form  a  subject  for  general  average  contri- 
bution. Earnmoor  Steamship  Co.  v.  New 
Zealand  Ins.  Co.,  73  Fed.  Rep.  867. 

3.  Where  Ship  and  Cargo  Saved  Together.  — 
"Where  the  cargo  remains  on  board  the  vessel, 
and  vessel  and  cargo  are  rescued  together,  ex- 
traordinary expenses  incurred  for  that  pur- 
pose and  for  the  benefit  of  all  interests  are  to 
be  charged  to  general  average.  Kemp  v. 
Halliday,  6  B.  &  S.  723,  118  E.  C.  L.  723; 
Ocean  Steamship  Co.  v.  Anderson,  13  Q.  B. 
D.  651;  McAndrews  v.  Thatcher.  3  Wall.  (U. 
S.)  347;  Bedford  Commercial  Ins.  Co.  v. 
Parker,  2  Pick.  (Mass.)  1,  13  Am.  Dec.  388; 
Goodwillie  v.  McCarthy,  45  111.  186;  Wallace 
v.  Thames,  etc.,  Ins.  Co.,  22  Fed.  Rep.  70; 
2  Phillips  on  Insurance,  §  1340;  Carver  on  Car- 
riage by  Sea,  §  397;  2  Arnould  on  Marine  In- 
surance 931,  §  340.  See  also  Sewall  v.  U.  S. 
Insurance  Co.,  11  Pick.  (Mass.)  90. 

Presumption  that  Expenses  Incurred  for  Both 
Ship  and  Cargo.  —  And  if  the  cargo  was  actually 
on  board  at  the  time,  and  saved  by  the  opera- 
tion, it  will,  in  general,  be  presumed  that  the 
expenses  were  incurred  not  alone  for  the  ship, 
but  for  the  cargo  also,  especially  ^  here  the  ex- 
penses of  the  operation  are  greater  than  the 
value  of  the  ship  after  she  is  saved.  Opinion 
of  Lord  Blackburn  in  Kemp  v.  Halliday,  6  B. 
&  S.  747,  118  E.  C.  L.  747- 

Actual  Facts  and  Results  of  Course  Adopted 
Looked  at.  —  In  cases  of  this  nature  the  facts 
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(c)  Cargo  Discharged  in  Whole  or  Part  Before  Ship  Saved.  —  But  where  the  cargo  or  a 
part  of  it  is  discharged  before  the  vessel  is  saved,  the  question  becomes  a  diffi- 
cult and  important  one. 

Ship  and  Cargo  Saved  by  Distinct  Transactions.  —  Where  the  transactions  by  which 
ship  and  cargo  are  saved  are  separate  and  distinct,  and  expenses  have  been 
incurred  for  the  benefit  of  that  interest  alone  by  which  and  in  respect  of  which 
they  actually  were  incurred,  there  is  no  case  of  general  average.1 

Whether  Continuous  and  Connected  Character  of  Transaction  a  Test.  —  Cases  of  this  char- 
acter have  been  declared  by  some  authorities  to  turn  upon  the  answer  to  the 
question  whether  the  operations  by  which  ship  and  cargo  were  saved  consti- 
tuted one  connected  transaction  begun  with  a  view  of  benefiting  all.  If  they 
are  to  be  thus  regarded  as  one  transaction,  the  expenses  are  the  subject  of 


must  be  taken  as  they  actually  happened;  and 
where  the  master,  in  good  faith  acting  for  all 
interests,  saves  both  ship  and  cargo  by  the 
same  operation,  and  by  incurring  extraor- 
dinary expenses,  it  cannot  be  contended  that 
the  cargo  might  have  been  separated  from  the 
ship  and  saved  by  itself.  Goodwillie  v.  Mc- 
Carthy, 45  111.  186;  Bedford  Commercial  Ins. 
Co.  v.  Parker,  2  Pick.  (Mass.)  i,  13  Am.  Dec. 
388.  See  the  statement  of  Lord  Blackburn  in 
Wilson  v.  Victoria  Bank,  L.  R.  2  Q.  B.  212: 
"  Expenses  actually  incurred  must  be  appor- 
tioned according  to  the  facts  that  actually  hap- 
pened, and  *  *  *  there  is  no  legal 
principle  on  which  they  can  be  apportioned 
according  to  what  might  have  been  the  facts 
if  a  different  course  had  been  pursued." 

Cargo  Not  to  Be  Unduly  Burdened  by  Common 
Salvage  Operation.  —  A  vessel  laden  with  coal 
was  stranded  and  was  abandoned.  The  in- 
surers of  the  vessel,  the  cargo  being  uninsured, 
rejected  the  offer  of  the  owners  of  the  cargo  to 
discharge  their  coal  at  their  own  expense,  and 
undertook  operations  to  save  both  vessel  and 
cargo,  which  resulted  in  a  portion  of  the  lat- 
ter being  taken  out,  but  the  remainderand  the 
vessel  being  abandoned.  It  was  held  that  the 
owners  of  the  cargo  were  chargeable  only  with 
the  expenses  of  the  salvage  of  the  coal  actually 
saved,  the  vessel  and  cargo  never  having  been 
in  such  common  peril  as  to  give  rise  to  a  claim 
for  general  average,  and  the  money  expended 
by  the  insurers  not  having  been,  beyond  such 
salvage  expenses,  expended  for  the  benefit  of 
the  owners  of  the  cargo.  Western  Assur.  Co. 
v.  Ontario  Coal  Co.,  21  Can.  Sup.  Ct.  383, 
affirming  19  Ont.  App.  41,  20  Ont.  295,  19  Ont. 
462.  In  delivering  judgment,  Strong,  J., 
quoted  and  approved  Carver  on  Carriage  by 
Sea  (2d  ed.,  §§  366,  367)  as  follows:  "  If,  for 
example,  a  ship  is  sunk  with  her  cargo,  and 
the  whole  is  raised  together  at  an  expense 
which,  if  made  good  by  general  average  con- 
tributions, would  throw  a  burden  on  the  cargo 
greater  than  the  cost  of  saving  it  separately, 
the  whole  expense  ought  not  to  be  so  treated. 
*  *  *  The  burden  thus  thrown  on  the  cargo 
must  not  be  greater  than  the  cost  of  saving  it 
by  itself." 

1.  Where  There  Are  Separate  Transactions  for 
Each  Interest.  —  A  ship,  with  her  cargo,  was 
accidentally  stranded  near  her  port  of  destina- 
tion. The  owner  of  the  cargo  came  on  board 
and  saved  part  of  the  cargo  at  his  own  ex- 
pense. The  insurers  on  the -vessel,  who  had 
refused  to  accept  an  abandonment  of  the  ves- 
sel, afterwards  attempted,  but  without  suc- 


cess, to  get  her  off,  and  in  the  meantime  more 
of  the  cargo  was  saved  by  its  owner.  The  two 
parties  acted  independently.  The  insurers 
then  contracted  with  a  contractor  for  a  certain 
sum  if  he  should  get  the  ship  off;  and  the 
owner,  on  his  part,  offered  the  contractor  a 
certain  sum  if  he  should  save  the  remaining 
cargo,  if  the  ship  should  not  be  saved.  These 
agreements  were  made  togeiher.  The  con- 
tractor saved  the  ship  and  brought  her  ashore 
with  the  remaining  cargo  on  board.  It  was 
held  that  the  owner  was  obliged  to  contribute 
to  the  total  sum  paid  to  the  contractor  for 
bringing  the  ship  ashore  in  respect  of  the 
cargo  which  remained  in  the  ship's  hold,  be- 
cause both  cargo  and  ship  were  actually  saved 
together  and  by  the  same  extraordinary  ex- 
penditure. But  it  was  also  held  that  the 
cargo  already  saved  by  the  owner  need  not 
contribute  to  any  of  the  expenses  incurred  in 
saving  the  ship,  because  such  expenses  were 
in  no  way  incurred  for  its  benefit,  but  that 
part  of  the  cargo  was  saved  by  separate  and 
distinct  operations;  neither  were  the  expenses 
incurred  in  saving  the  cargo  alone  to  be  con- 
tributed to  by  the  ship,  since  they  were  en- 
tirely separate  and  incurred  to  benefit  the 
cargo  alone.  Bedford  Commercial  Ins.  Co.  v. 
Packer,  2  Pick.  (Mass.)  1,  13  Am.  Dec.  3S8. 

Likewise  where  a  ship  with  all  her  cargo  on 
board  was  stranded,  and  the  underwriters  on 
the  cargo,  with  the  consent  and  assista  ce  of 
the  master,  attempted  to  rescue  her  and  bring 
her  ashore,  failing  in  their  attem  pt,  but  a  great 
part  of  the  cargo  during  this  operation  was 
discharged  and  carried  to  its  consignees,  and 
when,  subsequent  to  the  abandonment  of  the 
ship  by  master  and  crew,  and  the  underwriters 
on  the  cargo,  who  gave  up  all  hope  of  saving 
her,  the  ship  was  rescued  and  brought  ashore 
by  the  underwriters  on  the  ship  acting  for 
themselves  without  consent  of  the  master,  it 
was  held  that  the  cargo  already  saved  and 
brought  ashore  did  not  have  to  contribute  to 
any  of  the  expenses  of  saving  the  ship  in- 
curred after  the  underwriters  of  the  ship  had 
taken  possession  of  her.  There  was  no  com- 
munity of  interest  between  the  ship  and  cargo 
after  the  ship  had  been  abandoned  by  the  mas- 
ter and  new  operations  had  commenced.  Mc- 
Andrews  v.  Thatcher,  3  Wall.  (U.  S.)  347.  In 
delivering  the  opinion  in  this  case,  the  court 
declared  that  if  the  master  had  succeeded  in 
saving  the  ship  as  well  as  the  cargo  by  the 
first  operations,  before  the  new  agent  came  on 
board  and  commenced  his  operations,  then 
the  whole  expenses  would  have  properly  been 
975  Volume  XIV. 


General  Average  Loss. 


GENERAL  AVERAGE. 


Extraordinary  Expenditures. 


general  average  though  the  cargo  may  have  been  separated  from  the  ship,  and 
in  point  of  time  rescued  and  put  in  safety  before  the  ship.1  But  according 
to  the  English  decisions,  where  the  cargo  is  once  discharged  and  put  in  a 
place  of  safety,  it  being  no  longer  in  peril,  all  community  of  interest  ceases, 
and  expenses  thereafter  incurred  in  saving  the  ship  and  bringing  it  ashore  call 
for  no  contribution  on  the  part  of  the  cargo;  and  this  is  true  even  where  the 
ship  is  subsequently  repaired  and  completes  her  voyage,  carrying  the  cargo  to 
its  destination;2  and  in  some  American  cases  a  similar  rule  has  been  applied.3 

Co.,  70  Fed.  Rep.  262,  distinguishing  The 
L'Amerique,  35  Fed.  Rep.  835.  This  case  was 
affirmed  by  the  United  States  Circuit  Court  of 
Appeals  in  Reliance  Marine  Ins.  Co.  v.  New 
York,  etc..  Mail  Steamship  Co.,  45  U.  S.  App. 
227,  when  the  court,  by  Shipman,  J.,  said: 
"  The  general  question  of  liability  of  cargo  10 
contribute  in  general  average  alter  a  separa- 
tion from  the  ship  was  considered  by  this  court 
in  New  York,  etc.,  Min.  Co.  v.  Pacific  Mail 
Steamship  Co.,  45  U.  S.  App.  1,  74  Fed.  Rep. 
564  [which  affirmed  in  part  and  reversed  in 
part  69  Fed.  Rep.  414],  wherein  it  was  shown 
that  the  tendency  of  the  English  decisions 
is  in  favor  of  a  strict  adherence  to  the  idea 
that  contribution  should  cease  when  com- 
mon danger  has  ceased,  and  that  they  re- 
gard danger  to  the  saved  cargo  as  having 
ceased  when  it  has  been  taken  ashore  to  a 
place  of  safety,  but  that  thus  far  in  this  coun- 
try a  more  lax  rule  has  prevailed,  and  it  is 
held  that  cargo,  though  actually  separated 
from  the  imperiled  ship,  may  still,  for  the 
purposes  of  average,  be  constructively  within 
it."  The  English  cases  upon  which  this  con- 
clusion is  based  are  Job  v.  Langton,  6  El.  & 
Bl.  779,  88  E.  C.  L.  779;  Royal  Mail  Steam 
Packet  Co.  v.  English  Bank,  19  Q.  B.  D.  377; 
Walthew  v.  Mavrojani,  L.  R.  5  Exch.  116. 

2.  English.  Rule  When  Cargo  Is  Separated 
from  Ship.  —  Job  v.  Langton,  6  El.  &  Bl.  779, 
88  E.  C.  L.  779;  Walthew  v.  Mavrojani,  L. 
R.  5  Exch.  116.  In  the  latter  case,  which 
is  the  leading  authority,  the  defendant's 
cargo  was  unshipped  and  warehoused  in 
safety,  but  still  under  the  control  of  the  ship- 
owner. After  this  the  plaintiff's  stranded 
vessel  was  rescued  and  repaired.  The 
cargo  was  again  shipped  on  board  and 
carried  to  its  destination.  In  reply  to  the 
claim  of  the  plaintiffs  for  general  average  con- 
tribution from  the  cargo  for  extraordinary 
expenses  in  floating  the  ship,  the  Court  of  Ex- 
chequer held  that  extraordinary  expenses  in- 
curred in  floating  a  stranded  ship,  after  the 
cargo  has  been  removed  to  a  place  of  safety, 
are  not  (in  the  absence  of  exceptional  circum- 
stances) general  average  to  which  the  owner 
of  the  cargo  is  liable  to  contribute,  although 
the  goods  remain  in  control  of  the  shipowner's 
agent  for  the  purpose  of  subsequently  being 
shipped  and  carried  to  its  destination.  It  was 
also  further  held  that,  in  exceptional  circum- 
stances, such  expenses  may,  as  against  the 
owner  of  cargo  removed,  be  general  average 
if  the  goods  cannot  otherwise  be  carried  for- 
ward in  another  vessel,  or  only  at  a  greater 
expense,  or  after  a  delay  which  would  de- 
teriorate the  goods.  See  also  Royal  Mail 
Steam  Packet  Co.  v.  English  Bank,  19  Q.  B. 
D.  362;  Sheppard  v.  Wright,  Show.  P.  C.  18. 

3.  In  The  L'Amerique,  35  Fed.  Rep.  835,  the 
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regarded  as  a  general  average,  inasmuch  as 
they  would  have  been  the  result  of  one  con- 
tinuous unremitted  operation. 

See  also  supra,  this  title,  General  Average  Act 

—  Requisites  —  Community  of  Interest  and  Peril. 
1.  Where  There  Is  One  Continuous  Operation. 

—  Moran  v.  Jones,  7  El.  &  Bl.  523,  90  E.  C.  L. 
523,  distinguishing  fob  v.  Langton,  6  El.  &  Bl. 
779,  88  E.  C.  L.  779.  Later  decisions,  how- 
ever, have  not  followed  Moran  v.  Jones,  which 
was  expressly  disapproved  by  Lord  Esher  (then 
Brett,  M.  R.)  in  Svensden  v.  Wallace,  13  Q.  B. 
D.  80. 

The  plaintiffs'  vessel  became  blocked  by  ice 
while  proceeding  up  Delaware  bay,  and  part 
of  the  cargo  was  transshipped  to  PhilaHelphia 
and  delivered  to  the  consignees,  and  the  re- 
maining part  was  put  in  lighters  alongside  the 
vessel.  Subsequently  the  vessel  was  gotten 
off  and  the  remaining  cargo  reshipped  and 
delivered  on  board  at  Philadelphia.  It  was 
held  that  the  part  of  the  cargo  first  delivered 
at  Philadelphia  before  the  ship  was  golten  off 
was  bound  to  contribute  to  all  the  expenses  of 
saving  the  ship.  Bevan  v.  U.  S.  Bank,  4 
Whart.  (Pa.)  301,  33  Am.  Dec.  64.  This  case 
was  doubted  in  2  Phillips  on  Insurance,  §  1407, 
Nelson  v.  Belmont,  21  N.  Y.  36,  and  McAndrews 
v.  Thatcher,  3  Wall.  (U.S.)  347,  and  overruled'm 
The  L'Amerique,  35  Fed.  Rep.  835;  but  Mitch- 
ell Transp.  Co.  v.  Patterson,  22  Fed.  Rep.  49, 
appears  to  accord  with  it. 

In  Nelson  v.  Belmont,  5  Duer  (N.  Y.)  310, 
on  appeal  21  N.  Y.  36,  the  court  proceeded  on 
different  grounds.  It  was  there  held  that  the 
liability  to  contribute  in  general  average  con- 
tinues although  goods  be  separated  from  the 
ship  and  put  in  safety,  if  the  enterprise  is  not 
abandoned  and  the  goods  remain  under  the 
master's  control  for  the  purpose  of  prosecut- 
ing the  voyage.  But  see  the  dissenting 
opinion  of  Comslock,  C.  J.,  which  seems  more 
logical  and  reasonable. 

Goods  Discharged  and  Ship  Scuttled  —  Opera- 
tions Held  Connectei  and  Continuous.  —  A  ship 
put  into  port  on  account  of  fire,  and  other 
efforts  to  extinguish  the  fire  having  failed,  the 
libelant's  goods  were  removed  and  the  ship  was 
scuttled.  The  goods  removed  were  forwarded 
by  another  ship  of  the  same  carrier.  The  ship 
was  subsequently  raised,  and  proceeded  to 
her  destination  with  the  cargo  remaining  on 
board.  It  was  held  that  the  series  of  meas- 
ures adopted  must  be  regarded  as  one  continu- 
ous unremitted  operation  of  which  there  was 
no  break  or  abandonment  at  any  stage  of  the 
proceedings,  and  that  the  removal  and  forward- 
ing of  the  libelant's  goods  did  not  work,  and 
was  not  intended  to  work,  such  a  separation 
of  interests  as  would  relieve  him  from  a 
charge  of  general  average.  Reliance  Marine 
Ins.  Co.  v.  New  York,  etc.,'  Mail  Steamship 
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Expenses  or  Damages  in  Unloading  Cargo.  —  Generally  in  such  cases  a  certain  rule 
of  reciprocity  ought  to  exist ;  where  the  cargo  is  discharged  from  the  ship, 
any  losses  or  expenses  which  it  incurs  by  reason  of  such  discharge  are  general 
average  when  the  loss  and  expense  which  the  ship  incurs  is  general  average.1 

(3)  Expense  of  Transshipment.  —  It  is  settled  that  generally  the  cost  of 
transshipping  the  cargo  in  another  vessel  to  the  port  of  destination  cannot  be 
made  the  subject  of  general  average.*    It  is  undertaken  by  the  shipowner 


court  declared  the  English  and  American  rule 
to  be  the  same,  and  the  doctrine  laid  down  in 
Walthew  v.  Mavrojani,  L.  R.  5  Exch.  116,  was 
approved.  See  also  Sparks  v.  Kitttedge.  9 
Law  Rep.  318,  22  Fed.  Cas.  No.  13,210; 
Backus  v.  Coyne,  45  Mich.  584.  But  later 
cases  recognize  a  difference  and  distinguish 
The  L'Amerique.    See  the  last  note  supra. 

For  a  case  where  the  unloading  of  the  cargo 
so  lightened  a  sunken  ship  that  she  was  then 
raised  without  incurring  greater  expense, 
thereby  making  the  case  one  of  general 
average,  see  Jones  v.  Bridge,  2  Sweeney  (N. 
Y.)43i. 

Authority  of  Master  in  Such  Cases.  —  It  is  im- 
portant in  I  his  connection  to  notice  the  follow- 
ing principles  of  law  to  be  deduced  from  the 
authorities  governing  this  subject.  Where  the 
ship  is  so  stranded  accidentally  and  put  in  a 
perilous  situation  the  master  becomes  ex  neces- 
sitate the  agent  of  all  the  interests.  In  such 
capacity  it  becomes  his  duty  to  act  not  only  for 
the  interests  of  the  ship,  but  for  the  best  in- 
terests of  the  cargo  as  well,  and  as  a  prudent 
owner  of  the  cargo  would  act  if  present.  The 
master  has  no  right  "  to  adopt  a  measure  that 
is  very  burdensome  to  the  cargo  merely  for 
the  ship's  interest,  when  the  cargo  interests 
can  be  otherwise  far  more  economically  con- 
served. When  a  severance  of  the  associated 
interests  is  easily  practicable,  and  would 
plainly  be  required  by  the  owner,  if  present, 
the  master,  as  his  representative,  is  bound  to 
make  the  separation."  He  is  not  at  liberty  to 
say  that  he  did  not  intend  to  make  any  separa- 
tion. The  L'Amerique,  35  Fed.  Rep.  845.  See 
also  The  Julia  Blake,  107  U.  S.  427;  The 
Amelie,  6  Wall.  (U.  S.)27;  The  Joseph  Farwell, 
31  Fed.  Rep.  844;  The  Onward,  L.  R.  4  A.  & 
E.  38;  Kemp  v.  Hallidav,  6  B.  &  S.  748,  118 
E.  C.  L.  748. 

Right  of  Freighter  to  Save  Goods  at  His  Own 
Expense.  —  Furthermore  it  is  well  settled  that 
upon,  interruption  of  the  voyage  by  misfortune, 
the  owner  of  the  goods  may,  upon  tender  of 
freight  and  any  other  charges  due,  repossess 
himself  of  his  property,  and  thus  effect  a  com- 
plete separation  from  the  ship.  He  would 
have  a  right  to  come  on  board  the  ship  and 
save  his  goods  at  his  own  expense.  The  con- 
tract between  shipper  and  shipowner  is  an 
ordinary  business  contract  for  the  carriage  of 
the  goods,  and  they  are  not  placed  on  any 
footing  of  partners  acting  under  all  circum- 
stances for  the  mutual  benefit  of  each.  The 
owner  of  the  cargo  is  not  obliged  to  help  the 
vessel  through  with  her  voyage  under  all  cir- 
cumstances, and  if  it  is  not  for  the  cargo's 
interests,  the  master  has  no  right  to  hold  on  to 
the  cargo  and  use  it  for  the  purpose  of  com- 
pleting the  original  voyage  .  The  L'Amerique, 
35  Fed.  Rep.  845;  The  Julia  Blake,  107  U.  S. 
418;  Bedford  Commercial  Ins.  Co.  v.  Parker, 
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2  Pick.  (Mass.)  r,  13  Am.  Dec.  388;  Nelson  v. 
Belmont,  21  N.  Y.  42. 

Wages  of  Crew  During  Such  Operations.  —  Dur- 
ing the  operation  of  saving  a  ship  accidentally 
stranded  the  wages  and  provisions  of  the  crew 
are  not  the  subject  of  general  average,  because 
this  expense  is  not  incurred  by  a  voluntary 
act,  and  the  master  and  crew  are  bound  to 
provide  their  services,  unless  they  are  dis- 
missed. Giles  v.  Eagle  Ins.  Co.,  2  Met. 
(Mass.)  140.  See  also  Gazzam  v.  Cincinnati 
Ins.  Co.,  6  Ohio  71. 

1.  Unloading  of  Cargo.  —  In  every  case  in 
which  the  cost  of  floating  an  empty  ship  is 
properly  chargeable  to  the  ship  alone,  the  cost 
of  previously  discharging  the  cargo  is  properly 
chargeable  to  the  cargo  alone.  Lowndes  on 
General  Average  85;  Stevens  and  Benecke  on 
Average  (Phil,  ed.)  140;  Carver  on  Carriage 
by  Sea,  §  400. 

Contra.  —  But  an  American  case  says  that 
both  ship  and  cargo  have  a  common  interest  in 
the  unloading  of  the  cargo.  It  is  incurred  for 
the  common  benefit  in  that  it  saves  the  cargo 
and  at  the  same  time  lightens  the  ship,  though 
expenses  incurred  after  this  operation  are  not 
general  average,  they  being  for  the  benefit  of 
the  ship  alone.  The  L'Ameriaue,  35  Fed. 
Rep.  847. 

Likewise  where  the  cargo  had  to  be  un- 
shipped and  forwarded  to  its  destination,  it 
being  of  a  perishable  nature  and  welted  with 
water,  this  operation  was  necessary  for  its 
preservation,  and  the  cost  of  unloading  was 
held  to  be  a  general  average  between  ship, 
freight,  and  cargo,  because  at  the  same  time  it 
saved  freight  for  the  shipowner  by  enabling 
him  to  forward  thegoods,  and  it  lightened  the 
ship  of  her  weight,  therefore  aiding  in  preserv- 
ing the  ship.  Rose  v.  Australasia  Bank, 
(1894)  A.  C.  687. 

2.  Cost  of  Transshipment  Is  Not  General  Aver- 
age.—  Schuster  v.  Fletcher,  3  Q.  B.  D.  418; 
Hugg  v.  Baltimore,  etc.,  Smelting,  etc.,  Co., 
35  Md.  414,  16  Am.  Rep.  425;  2  Phillips  on 
Insurance,  §  1341. 

Where  It  May  Be  General  Average.  —  But 
special  circumstances  may  present  a  case  in 
which  the  extra  cost  incurred  by  the  ship- 
owner in  hiring  another  vessel  and  forwarding 
the  cargo,  may  be  chargeable  to  general  aver- 
age and  not  to  either  freight  or  cargo  alone. 
Thus  where  the  cargo  was  of  a  perishable 
nature  and  was  wetted  with  water,  the  cost  of 
transshipment  which  was  necessary  to  the 
cargo  to  preserve  it  from  destruction,  and  was 
also  necessary  to  the  earning  of  the  ship- 
owner's freight,  was  held  to  be  the  subject  of 
contribution  between  freight  and  cargo.  Rose 
v.  Australasia  Bank,  (1894)  A.  C.  687.  See 
also  Walthew  v.  Mavrojani,  L.  R.  5  Exch.  116, 
and  the  exception  there  intimated.  But  the 
rule  within  this  case  can  apply  only  when 
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as  a  privilege  whereby  he  may  earn  freight,  in  which  case  the  cost  is  a  particu- 
lar average  on  the  freight.  Or  such  a  course  is  adopted  by  the  master  as  agent 
of  the  cargo  owner  to  preserve  the  cargo,  and  then  all  extra  cost  of  the  trans- 
shipment over  and  above  the  original  amount  of  freight  must  be  borne  by  the 
cargo  owner.1 

b.  SALVAGE  AND  TOWAGE  EXPENSES  —  Salvage  Expenses  Are  General  Average.  — 
The  compensation  which  the  shipowner  has  paid  to  salvors  for  their  efforts 
employed  in  saving  both  ship  and  cargo  from  a  common  peril  is  a  subject  of 
general  average.2 

Where  Salvers  Have  Eendered  Services  Voluntarily,  it  seems  that  all  property  saved, 
ship  and  cargo,  must  pay  the  due  proportion  on  principles  analogous  to  gen- 
eral average,  but  technically  not  to  be  considered  as  general  average.3 


the  cost  of  such  transshipment  is  less  than  the 
original  amount  of  freight.  Where  it  is 
greater,  no  freight  would  in  fact  be  saved,  and 
the  shipmaster  would  be  acting  as  agent  for 
the  benefit  of  the  cargo  alone.  See  Searle  v. 
Scovell,  4  Johns.  Ch.  (N.  Y.)2i8,  and  the  next 
note  infra. 

Where  Freight  Is  Lost  Through  the  Voluntary 
Sacrifice  of  the  Ship,  thus  becoming  itself  the 
subject  of  general  average,  the  extra  cost  con- 
sumed in  earning  freight  by  a  transshipment 
of  the  goods  is  a  general  average.  Carver  on 
Carriage  by  Sea,  §  434. 

1.  Cost  of  Transshipment  Borne  by  Freight  or 
Cargo.  —  Schuster  v.  Fletcher,  3  Q.  B.  D.  418; 
Shipton  v.  Thornton,  9  Ad.  &  El.  314,  36  E.  C. 
L.  150;  Moss  v.  Smith,  9  C.  B.  102,  67  E.  C. 
L.  102;  Hugg  v.  Augusta  Ins.,  etc.,  Co.,  7 
How.  (U.  S.)  609;  Searle  v.  Scovell,  4  Johns. 
Ch.  (N.  Y.)  218;  1  Parsons  on  Maritime  Law 
159  el  seq.\  I  Parsons  on  Shipping  235,  236. 
Compare  Stirling  v.  Nevassa  Phosphate  Co.,  35 
Md.  136,  6  Am.  Rep.  372. 

2.  Salvage  Expenses.  —  Heyliger  v.  New  York 
Firemen  Ins.  Co.,  11  Johns.  (N.  Y.)  85;  Hath- 
away v.  Sun  Mut.  Ins.  Co.,  8  Bosw.  (N.  Y.)  33; 
Williams  v.  Suffolk  Ins.  Co.,  3  Sumn.  (U.  S.) 
270,  510;  Gregory  v.  Orrall,  8  Fed.  Rep.  287; 
The  Queen  of  the  Pacific,  18  Fed.  Rep.  700; 
Aitchison  v.  Lohre,  4  App.  Cas.  755;  Briggs  v. 
Merchant  Traders'  Ship  Loan,  etc.,  Assoc.,  13 
Q.  B.  167,  66  E.  C.  L.  167;  Kemp  v.  Halliday, 
6  B.  &  S.  723,  118  E.  C.  L.  723;  1  Parsons  on 
Maritime  Law  310,  311;  Carver  on  Carriage 
by  Sea,  §  393. 

Ocean  Steamship  Co.  v.  Anderson,  13  Q.  B. 
D.  651,  was  a  case  very  similar  to  a  salvage 
case,  but  the  court  said  that  it  was  a  contract 
for  towage,  and  not  technically  a  case  of  sal- 
vage. The  Court  of  Appeal  here  held  that, 
where  a  shipowner  has  made  a  contract  for 
salvage  and  agreed  to  pay  a  certain  sum  for 
the  salvage,  before  he  can  recover  contribution 
from  other  interests  for  such  expenses  it  must 
appear  that  the  terms  of  such  agreement  were 
under  the  circumstances  reasonable  and  that 
the  sum  paid  for  the  services  was  reasonable, 
for  the  shipowner  can  recover  only  a  reason- 
able sum  in  contribution  at  all  events.  On 
appeal  the  House  of  Lords  further  held  that 
the  sum  to  be  paid  under  the  contract  of  sal- 
rage  should  be  left  to  the  jury  to  determine 
whether  it  is  a  reasonable  sum,  and  the  jury 
should  say  what  is  a  reasonable  sum  on  which 
the  shipowner  mav  recover,  no  matter  what  he 
may  have  been  obliged  to  pay  to  the  salvors 


under  the  contract.  Anderson  v.  Ocean 
Steamship  Co..  10  App.  Cas.  107. 

The  Hire  of  Extra  Men  to  Pump  Out  the  Ship 
where  it  is  in  danger  should  be  allowed  in 
general  average.  Birkley  v.  Presgrave,  1  East 
220;  Orrok  v.  Commonwealth  Ins.  Co.,  21 
Pick.  (Mass.)  456,  32  Am.  Dec.  271. 

Extraordinary  Expenses  in  Hiring  Agents  or 
Eepresentatives  of  Shipowner. —  Upon  an  occa- 
sion of  emergency,  when  the  shipowner  cannot 
be  personally  present  and  act,  extraordinary 
expenses  incurred  in  hiring  others  to  act  for 
him  as  his  agents  and  to  take  charge  of  the 
properiy  and  to  do  what  is  best  for  all  in- 
terests may  be  the  subject  of  general  average. 
Rose  v.  Australasia  Bank,  (1894)  A.  C.  687. 

Where,  however,  such  agents  under  the  cir- 
cumstances act  primarily  for  the  benefit  of  the 
shipowner's  interests,  and  their  activities  are 
principally  devoted  to  such  measures  as  will 
enable  the  shipowner  to  earn  freight,  the  ex- 
pense of  employing  them  cannot  be  the  sub- 
ject of  general  average.  Schusters.  Fletcher, 
3  Q.  B.  D.  418. 

3.  Salvage  Falls  Directly  on  Different  Interests 
Saved  :  Not  Technical  Average.  —  Salvage  in  i's 
strict  legal  sense  is  a  reward  allowed  by  law 
to  persons  who  spontaneously  render  services 
in  saving  property  from  loss  or  damage  at  sea. 
Carver  on  Carriage  by  Sea,  §  394;  Cargo  Ex 
Schiller,  2  P.  D.  145. 

The  reward  is  given  by  law  as  a  right  not 
depending  on  contract.  There  is  no  personal 
liability  for  salvage.  The  salvor's  remedy  is 
against  the  property  saved  by  exercising  his 
lien.  The  liability  for  salvage  falls  immedi- 
ately on  the  different  interests  saved,  without 
any  need  of  the  doctrine  of  general  average. 
The  Pvrennee,  Brown  &  L.  189;  The  Raisby, 
10  P.  D.  114;  The  Longford,  6  P.  D.  60. 

An  expenditure  may  be  borne  proportion- 
ately by  all  interests  concerned,  but  it  is  not 
for  this  reason  to  be  considered  technically  as 
a  case  of  general  average  Peters  v.  Warren 
Ins.  Co.,  r  Story  (U.  S.)  46S. 

When  Salvage  Has  Been  Borne  by  One  Interest. 
—  Where  a  ship  with  her  cargo  has  been  res- 
cued by  salvors,  and  the  shipowner  has  paid 
the  full  amount  due  them,  he  may  recover  of 
the  owners  of  the  cargo  their  proportion  of  the 
salvage,  on  principles  of  genera!  average. 
Briggs  v.  Merchant  Traders'  Ship  Loan,  etc., 
Assoc.,  13  Q.  B.  167,  66  E.  C.  L.  167;  Morse  v. 
Pomroy  Coal  Co.,  75  Fed.  Rep.  428.  See  also 
Ocean  Steamship  Co.  v.  Anderson,  13  Q.  B.  D. 
651,  on  appeal  10  App.  Cas.  607. 
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Towage  Expenses.  —  On  principles  similar  to  those  involved  in  saving  a  ship 
and  in  salvage  cases,  towage  expenses  incurred  for  the  common  benefit  arc  a 
subject  of  general  average.1 

c.  Port  of  Refuge  Expenses  —  (i)  Voluntary  Deviation  to  Port  of  Refuge . 
—  Where  in  a  case  of  necessity  a  master  deviates  from  the  regular  course  and 
puts  into  a  port  of  refuge,  this  is  a  general  average  act  whether  it  is  done  to 
avoid  the  peril  of  a  storm  or  to  repair  a  ship  injured  by  an  accident  or  by  a 
voluntary  act.a 

(2)  Expenses  at  and  Coming  Out  of  Port  of  Refuge  —  (a)  In  General. —  But 
whether  all  the  expenses  incurred  after  reaching  port  and  in  coming  out  again 
are  general  average  is  a  question  to  which  various  answers  are  given  by  differ- 
ent authorities. 

(b)  English.  Rules  —  Where  Cause  of  Deviation  Is  General  Average  Loss.  —  The  English 
rule  is  substantially  as  follows:  Where  the  master  goes  into  port  to  repair  a 
damage  which  is  itself  caused  by  a  voluntary  sacrifice,  then  the  expenses  of 
going  into  port,  the  unloading  of  the  cargo,  and  the  expenses  of  leaving  the 
port  are  all  subjects  of  general  average.3    The  wages  and  provisions  of  the 


Pilotage.  —  As  to  pilotage  becoming  the  sub- 
ject of  salvage  compensation,  see  Akerblom  v. 
Price,  7  Q.  B.  D.  129;  Hathaway  v.  Sun  Mut. 
Ins.  Co.,  8  Bjsw.  (N.  Y.)  33. 

1.  Towage  Expenses. —  Union  Ins.  Co.  v. 
Cole,  18  III.  App.  413;  Goodwillie  v.  Mc- 
Carthy, 45  111.  186;  Lyon  v.  Alvord,  18  Conn. 
66;  Singer  Mfg.  Co.  v.  Western  Assur.  Co.,  10 
Quebec  Super.  Ct.  379. 

It  can  make  no  difference  as  respects  the 
general  average  that  the  port  promises  to  be 
the  port  of  destination.  Sweeney  v.  Thomp- 
son, 39  Fed.  Rep.  121. 

A  contract  for  towage  during  a  limited 
time,  of  a  laden  ship  in  distress,  entered 
into  by  her  mister  for  the  common  benefit  of 
the  adventure,  may,  if  the  ship  and  cargo  are 
ultimiiely  saved  by  ihe  towage,  give  rise  to  a 
general  average  contribution,  although  as  be- 
tween the  parties  to  the  original  contract  the 
sum  may  be  payable  by  the  shipowner  at  all 
events,  whether  or  not  the  ship  and  her  cargo 
are  saved.  Ocean  Steamship  Co.  v.  Ander- 
son, 13  Q.  B.  D.  651,  on  appeal  10  App.  Cas. 
107. 

2.  Putting  into  Port  of  Refuge  Is  General  Aver- 
age Act.  —  Though  there  is  a  considerable 
difference  between  the  laws  of  different  coun- 
tries in  regard  to  the  nature  of  all  the  expenses 
incurred  in  a  port  of  refuge,  yet  all  authorities 
seem  to  agree  that  the  very  act  of  putting  into 
a  port  of  refuge  in  a  case  of  necessity,  when 
taken  by  itself,  is  a  general  average  act.  It  is 
an  act  done  out  of  the  ordinary  scope  of  the 
master's  dutv,  and  it  is  the  result  of  a  volun- 
tary determination  on  the  part  of  the  master. 
Padelford  v.  Boardman,  4  Mass.  548;  Svens- 
den  v.  Wallace,  13  Q.  B  D.  69;  Stevens  and 
Benecke  on  Average  117,  118.  See  also 
Anglo-Argentine  Live  Stock,  etc..  Agency  v. 
Temperley  Steam  Shipping  Co.,  81  L.  T.  N.  S. 
296;  Singer  Mfg.  Co.  v.  Western  Assur.  Co., 
10  Quebec  Super.  Ct.  379. 

"  Where  a  deviation  is  voluntarily  made  to 
avoid  the  danger  of  going  on  in  a  ship  which 
is  so  damaged  that  a  continuance  of  the  voy- 
age is  unsafe  both  for  ship  and  cargo,  the  de- 
viation is  a  general  average  act."  Carver  on 
Carriage  by  Sea  (2d  ed.),  §  403. 

Deviation  Must  Be  Caused  by  Extraordinary  Sea 


Peril.  —  But  putting  into  a  port  of  refuge,  to 
constitute  a  case  of  general  average,  must 
be  necessitated  by  some  extraordinary  peril  of 
the  sea.  Where  the  master  is  obliged  to  go 
into  port  owing  to  wear  and  tear  of  the  ship 
through  ordinary  action  of  Ihe  sea  and 
weather,  the  going  in  is  no  general  average 
act,  and  the  expenses  incurred  thereby  call  for 
no  contribution.  Ross  v.  The  Ship  Active,  2 
Wash.  (U.  S.)  226. 

3.  English  Rule  —  "Where  Cause  Is  Voluntary 
Sacrifice. —  Plummer  v.  Wildman,  3  M.  &  S. 
482;  Hallett  v.  Wigram,  9  C.  B.  580,  67  E.  C. 
L.  580. 

The  rule  to  be  deduced  from  the  decisions 
in  Plummer  v.  Wildman,  3  M.  &  S.  482,  and 
Power  v.  Whitmore,  4  M.  &  S.  141,  has  been 
stated  as  follows  by  Abbott:  "  It  seems  to 
result  from  these  decisions  that  if  a  vessel  goes 
into  port  in  consequence  of  an  injury  which  is 
itself  subject  to  general  average,  such  repairs 
as  are  absolutely  necessary  to  enable  her  to 
prosecute  the  voyage,  and  the  necessary  port 
charges,  wages,  and  provisions  during  the  stay 
are  to  be  considered  as  general  average;  but 
if  the  damage  was  incurred  by  a  mete  violence 
of  wind  and  weather  without  sacrifice  on  the 
part  of  the  owner  for  the  benefit  of  all  con» 
cerned,  it  falls,  with  the  expenses  consequent 
upon  it,  within  the  contract  of  the  shipowner 
to  keep  his  vessel  tight,  staunch,  and  strong 
during  the  voyage  for  which  she  is  hired." 
Abbott  on  Shipping  (5th  Am.  ed.)  497. 

As  to  the  rule  that  all  the  expenses  of  the 
stay  in  port  and  coming  out  again  are  general 
average  where  the  cause  of  going  in  was  a 
general  average  sacrifice,  see  Atwood  v.  Sellar, 
4  Q.  B.  D.  342,  affirmed  5  Q.  B.  D.  286.  This 
case  is  discussed  by  Brett,  M.  R.,  and  Bowen, 
L.  J.,  in  Svensden  v.  Wallace,  13  Q.  B.  D.  79, 
affirmed  10  App.  Cas.  414.  It  was  there  said 
that  the  acts  of  going  into  a  port  of  refuge,  of 
unloading,  warehousing,  and  reloading  the 
cargo,  of  repairing  the  ship,  and  of  coming  out 
of  port,  in  cases  where  there  has  been  a  volun- 
tary sacrifice,  are  not  to  be  considered  as  one 
continuous  act  begun  with  a  view  to  benefit- 
ing all  and  prosecuting  the  original  voyage; 
for  if  the  decision  rested  on  that  ground  it 
would  fail.  But  the  true  basis  of  the  decision 
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crew  during  this  time  are  also,  probably,  the  subjects  of  general  average.1 

Where  the  Ship  Puts  into  Port  to  Eepair  an  Accidental  Damage,  the  expenses  of  going 
in  are  a  general  average.3  The  cost  of  unloading  is  a  particular  average  on 
the  ship  when  the  cargo  is  unloaded  merely  to  effect  repairs.  But  this  may 
all  depend  upon  the  facts  of  the  case,  and  such  costs  may  be  general  average 
when  incurred  plainly  for  the  benefit  of  both  ship  and  cargo;  while  the  ware- 
housing of  the  cargo  must  be  a  particular  average  on  the  cargo.3  The  reload- 
ing is  a  particular  average  on  the  freight ; 4  so  also  are  the  expenses  of  coming 
out  of  port.5  The  wages  and  provisions  of  the  crew  in  these  cases  are  never 
the  subject  of  general  average.6 

(c)  Eule  in  United  States.  —  In  the  United  States,  no  matter  what  may  be  the 


in  Atwood  v.  Sellar  is  that  all  expenses  which 
are  the  proximate  results  of  a  general  average 
sacrifice  are  the  subjects  of  general  average 
contribution.  See  also  Carver  on  Carriage  by 
Sea,  §  412. 

1.  Wages  and  Provisions  of  Crew  Where  Devia- 
tion Caused  by  General  Average  L03S.  —  Abbott 
on  Shipping  (5th  Am.  ed.)  497;  Stevens  and 
Benecke  on  Average  118;  Atwood  v.  Sellar,  5 
Q.  B.  D.  291,  where  Lord  Justice  Thesiger  said : 
"As  a  matter  of  fact,  it  is  extremely  doubtful 
whether  the  expenses  for  wages  of  crew  or 
provisions  in  a  port  of  refuge  have  ever  been 
disallowed  by  our  courts,  as  constituting  a 
claim  for  general  average,  in  a  case  where  the 
ship  has  put  into  the  port  to  repair  damage 
itself  bel3iiging  to  general  average." 

2.  Where  Accidental  Injury  Is  Proximate  Cause 
of  Going  In.  —  Where  the  ship  deviates  on  ac- 
count of  an  accidental  injury,  as  far  as  the  ex- 
penses of  going  in  are  concerned  thev  are  each 
general  average  expenditures  and  are  incurred 
by  a  general  average  act,  because  the  law 
looks  to  the  determination  of  the  master  to  go 
into  port  as  the  proximate  cause  of  those  ex- 
penses. But  after  the  ship  reaches  port  and  is 
in  safety,  and  the  immediate  object  is  attained, 
the  voluntary  determination  of  the  master  to 
seek  safely  is  no  longer  the  proximate  cause 
of  expenses  thereafter  incurred.  But  to  de- 
termine whether  such  expenses  are  or  are  not 
general  average  each  must  be  considered  by 
itself,  having  regard  to  the  immediate  purpose 
for  which  it  was  incurred  ;  and  if  it  be  not  of  its 
own  nature  a  general  average  expenditure,  we 
must  look  to  see  if  it  is  an  expenditure  made 
necessary  by  a  general  average  act.  Svensden 
v.  Wallace,  13  Q  B.  D.  76,  affirmed  10  App. 
Cas,  404.  See  also  Stevens  and  Benecke  on 
Average  (Phil,  ed.)  118. 

3.  Unloading  Cargo  Where  Ship  Puts  In  for  Ac- 
cidental Damage.  —  In  regard  to  the  cost  of  un- 
loading the  cargo  it  is  said  that  this  is  not  the 
result  of  a  general  average  act,  and  whether 
such  cost  is  general  average  must  depend  upon 
the  circumstances  and  the  immediate  purpose 
for  which  it  is  done.  If  it  is  essential  to  the 
safety  of  both  ship  and  cargo  that  the  cargo 
should  be  unloaded,  as  where  the  ship  is  leak- 
ing and  the  cargo  is  unloaded  for  its  own 
preservation  as  well  as  to  enable  the  ship  to 
be  repaired,  it  is  a  general  average  expendi- 
ture. Svensden  v.  Wallace,  13  Q.  B.  D.  69, 
affirmed  10  App.  Cas.  404. 

Where  the  cargo  is  unloaded  for  its  own 
benefit  alone  and  it  can  in  no  way  concern  the 
ship,  the  cost  is  a  particular  average  on  the 
cargo.    Svensden  v,  Wallace,  13  Q.  B.  D.  69; 
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Stevens  and  Benecke  on  Average  119.  See 
also  The  Brig  Mary,  1  Sprague  (U.  S.)  17. 

Where  the  unloading  is  done  merely  to 
effect  repairs  the  weight  of  authority  in  Eng- 
land inclines  to  the  view  that  it  is  to  be  re- 
garded as  an  incident  to  repairs  and  must  be 
borne  by  the  shipowners  alone.  Svensden  v. 
Wallace,  13  Q.  B.  D.  88,  per  Bowen,  L.  J.; 
Stevens  and  Benecke  on  Average  119;  Carver 
on  Carriage  by  Sea,  §  408. 

Warehousing  Cargo.  —  In  cases  where  the 
ship  has  put  in  to  repair  an  accidental  dam- 
age the  burden  of  warehousing  the  cargo  is 
to  be  borne  by  the  cargo  alone,  as  it  alone  is 
benefited  by  the  expense.  Svensden  v.  Wal- 
lace. 13  Q.  B.  D.  6g. 

4.  Reloading  Cargo.  —  Reloading  is  not  an 
act  of  sacrifice,  for  long  before  it  occurred 
both  ship  and  cargo  were  in  safety;  nor  is  it 
part  of  the  act  of  going  into  port  of  refuge. 
It  is  an  expense  incurred  in  the  interests  of 
the  shipowner  to  carry  on  the  cargo  and  earn 
the  freight,  and  should  be  regarded  as  a  par- 
ticular average  on  the  freight.  Svensden  v. 
Wallace,  13  Q.  B.  D.  69,  affirmed  10  App.  Cas. 
404. 

In  one  case,  in  an  action  on  a  policy  of  in- 
surance, and  where  ship  and  freight  were 
alone  interested  in  the  general  average,  it  was 
held  that  all  the  expenses  of  unloading  and 
reloading  the  cargo  in  a  port  of  refuge  were 
subjects  of  average  contribution,  because  they 
were  necessary  to  the  ship's  welfare  as  an  in- 
cident of  repair,  and  also  enabled  the  freight 
to  be  earned.  Hallz/.  Jansen,  4  El.  &  Bl.  500, 
82  E.  C.  L.  500. 

5.  Coming  Out  of  Port.  —  The  Court  of  Appeal 
held  that  the  expenses  of  coming  out  of  port 
were  also  to  be  borne  by  the  owner  of  the 
freight  as  a  particular  average,  as  they  were 
incurred  for  the  purpose  of  continuing  the 
voyage  and  earning  freight.  The  act  of  com- 
ing out  of  port  is  not  to  be  regarded  as  part  of 
the  act  of  going  in.  Svensden  v.  Wallace,  13 
y.  B.  D.  69.  On  appeal  this  point  was  left 
undecided. 

Where  Ship  Seeks  Port  for  Eefuge,  Not  Eepair. 

—  But  where  the  ship  goes  into  port  for  the 
purpose  of  seeking  refuge,  and  not  to  repair, 
the  coming  out  may  be  regarded  as  part  of  the 
act  of  going  in,  and  therefore  the  subject  of 
general  average.  Lord  Justice  Bowen  in 
Svensden  v.  Wallace,  13  Q.  B.  D.  90. 

6.  Wages  and  Provisions  of  Crew.  —  Power  v. 
Whitmore,  4  M.  &  S.  141;  Atwood  v.  Sellar,  5 
Q.  B.  D.  286;  Abbott  on  Shipping  (5th  Am. 
ed.)  497;  Stevens  and  Benecke  on  Average 
120.    But  see  Da  Costa  v.  Newnham,  2  T.  R. 
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proximate  cause  of  the  determination  to  go  into  port,  the  courts  hold  that  all 
the  expenses  of  going  into  port,  of  unloading,  reloading,  and  warehousing  the 
cargo,  and  of  coming  out  again,  even  including  the  wages  and  provisions  of  the 
crew,  are  the  subjects  of  general  average.1 


407,  which  intimates  a  different  view.  This 
early  case,  however,  is  never  followed  in  Eng- 
land, and  was  expressly  disapproved  by  Brett, 
M.  R.,  and  Bowen,  L.  J.,  in  Svensden  v.  Wal- 
lace, 13  Q.  B.  D.  69. 

1.  Rale  in  United  States  as  to  All  Port  of 
Refuge  Expenses. — In  the  United  States  the 
reasoning  of  the  English  authorities  has  not 
been  adopted.  Here  the  courts  regard  the 
voluntary  act  of  putting  into  port  as  the  prox- 
imate cause  of  all  the  expenses  incurred  by 
going  into  port,  and  those  incidental  to  the  re- 
pairs necessary  for  prosecuting  the  voyage 
during  the  stay  in  port,  and  the  expenses  of 
coming  out  again.  Wages  and  provisions  of 
the  crew  are  allowed  from  the  time  the  ship 
deviates  from  her  course  to  go  into  port  until 
she  resumes  her  accustomed  voyage. 

United  States.  —  Hobson  v.  Lord,  92  U.  S. 
397;  Potter  v.  Ocean  Ins.  Co.,  3  Sumn.  (U.  S.) 
27;  Peters  v.  Warren  Ins.  Co.,  3  Sumn.  (U.  S.) 
400;  Breed  v.  The  Venus,  4  Fed.  Cas.  No. 
1,827,  before  Davis,  J.  See  also  The  Manna 
Loa,  76  Fed.  Rep.  829. 

Connecticut. — Sage  v.  Middletown  Ins.  Co., 

1  Conn.  239. 
Illinois.  —  Union  Ins.  Co.  v.  Cole,  18  111. 

App.  414. 

Kentucky.  —  Fireman's  Ins.  Co.  v.  Fitzhugh, 
4  B.  Mon.  (Ky.)  171. 

Louisiana.  —  Hanse  v.  New  Orleans  M.  & 
F.  Ins.  Co.,  10  La.  1,  29  Am.  Dec.  456. 

Maine.  —  Thornton  v.  U.  S.  Insurance  Co., 
12  Me.  150. 

Massachusetts.  —  Padelford  v.  Boardman,  4 
Mass.  548;  Clark  v.  United  F.  &  M.  Ins.  Co., 

7  Mass.  365,  5  Am.  Dec.  50;  Spafford  v.  Dodge, 
14  Mass.  74;  Brooks  v.  Oriental  Ins.  Co.,  7 
Pick.  (Mass.)  259;  Bixby  v.  Franklin  Ins.  Co., 

8  Pick.  (Mass.)  86,  3  Sumn.  (U.  S.)  46.  note. 
New  York.  —  Henshaw  v.  Marine  Ins.  Co., 

2  Cai.  (N.  Y.)  274;  Walden  v.  Le  Roy,  2  Cai. 
(N.  Y.)263,  2  Am.  Dec.  236;  Swan  v.  Chandler, 
36  Hun  (N.  Y.)  192;  M'Bride  v.  Marine  Ins. 
Co.,  7  Johns.  (N.  Y.)  431;  Barker  v.  Phoenix 
Ins.  Co.,  8  Johns.  (N.  Y.)  307,  5  Am.  Dec.  339; 
Rogers  v.  Murray,  3  Bosw.  (N.  Y.)  357. 

Ohio.  —  Barker  v.  Baltimore,  etc.,  R.  Co.,  22 
Ohio  St.  45  [overruling  in  part,  Perry  v.  Ohio 
Ins.  Co.,  5  Ohio  305;  Gazzam  v.  Cincinnati 
Ins.  Co.,  6  Ohio  71;  Webb  v.  Protection  Ins. 
Co.,  6  Ohio  456]. 

In  the  following  cases  the  ship  had  sacrificed 
part  of  her  equipment,  and  the  general  aver- 
age sacrifice  was  the  proximate  cause  of  going 
in  to  repair:  The  Bri?  Mary,  1  Sprague  (U. 
S.)  17;  Starof  Hope,  9  Wall.  (U.S.)203;  Hath- 
away v.  Sun  Mut.  Ins.  Co.,  8  Bosw.  (N.  Y  )  72. 

Services  and  Expenses  of  Shipowner  Visiting 
Port  of  Distress.  —  When  the  owner  of  a  ship, 
acting  bona  file  for  the  interests  of  all  con- 
cerned, proceeds  himself  to  the  port  of  dis- 
tress, or  sends  an  agent,  a  sum  representing 
the  value  of  the  services  of  such  agent  or 
owner  and  his  expenses,  so  far  as  his  time  and 
services  are  devoted  to  the  advancement  of  the 
common  interests,  is  a  legitimate  subject  of 


general  average,  and  this  though  he  does  not 
reach  the  port  of  distress  in  time  to  render  the 
services  intended.  Hobson  v.  Lord,  92  U.  S. 
397;  Besse  v.  Hecht,  85  Fed.  Rep.  677.  See 
also  supra,  this  title  and  division,  3.  /'.  Salvage 
and  Towage  Expenses,  note. 

Wages  and  Provisions  Where  Ship  Repaired  at 
Port  of  Destination. —  But  the  wages  and  pro- 
visions of  the  crew  cannot,  of  course,  be 
allowed  in  general  average  while  the  ship  is 
repairing  at  the  port  of  destination  and  the 
cargo  has  been  delivered.  Dunham  v.  Com- 
mercial Ins.  Co.,  11  Johns.  (N.  Y.)  315,  6  Am. 
Dec.  374. 

Wages  Paid  by  Direction  of  Consul  under  Mis- 
take of  Law.  —  Nor  can  wages  and  provisions 
of  the  crew  be  allowed  where  thev  have  been 
paid  at  the  direction  of  the  American  consul, 
at  the  port  of  refuge,  through  a  mistaken  con- 
struction of  the  law  by  him.  The  expense  is 
not  then  the  pioximaie  result  of  the  master's 
determination  to  go  into  port.  Dodge  v. 
Union  Marine  Ins.  Co.,  17  Mass.  471. 

Board  and  Commissions  on  Disbursements  of 
Master.  —  The  board  of  the  master  while  on 
shore  in  a  port  of  necessity  should  be  allowed 
in  general  average;  but  not  his  commissions 
on  disbursements.  Dodge  v.  Union  Marine 
Ins.  Co.,  17  Mass.  471. 

Where  Voyage  Is  Not  or  Could  Not  Have  Been 
Resumed.  —  The  expenses  at  a  port  of  refuge 
do  not  become  the  subject  of  general  average 
where  the  voyage  is  not  or  could  not  have  t  een 
resumed.  The  Joseph  Farwell,  31  Fed.  Rep. 
844:  Williams  v.  Suffolk  Ins.  Co.,  3  Sumn.  (U. 
S.)  510. 

Unloading  and  Reloading  Cargo.  —  Where  a 
ship  goes  into  port  to  repair,  no  matter 
whether  the  injury  be  the  result  of  an  accident 
or  a  voluntary  sacrifice,  generally  the  cost  of 
unloading  and  reloading,  and  storage  of  the 
cargo,  incident  to  those  repairs,  are  general 
average.  Barkers.  Phoenix  Ins.  Co.,  8  Johns. 
(N.  Y.)  307,  5  Am.  Dec.  339;  Thornton  v.  U. 
S.  Insutance  Co.,  12  Me.  150;  Wightman  v. 
Macadam,  2  Brev.  (S.  Car.)  230. 

But  this  rule  does  not  always  hold  good.  In 
one  case  the  court  followed  the  reasoning  of 
the  English  authorities.  In  a  port  of  refuge 
where  the  cargo  is  unloaded  for  the  sake  of  its- 
own  preservation,  or  if  it  is  unloaded  primatily 
for  its  own  benefit,  although  this  may  inci- 
dentally benefit  the  ship,  the  cost  of  unloading 
and  storing  the  cargo  must  be  borne  by  the 
cargo  alone.  The  Brig  Mary,  1  Sprague  (U. 
S.)  17.  See  Dabney  v.  New  England  Mut. 
Marine  Ins.  Co.,  14  Allen  (Mass.)  310. 

Expenses  of  Unloading  and  Reloading  Grounded 
Barge. —  Where  goods  are  shipped  on  a  barge, 
and  the  barge  during  the  voyage  accidentally 
goes  aground,  and  is  in  danger  of  being  lost 
together  with  the  goods  on  board,  and  it  be- 
comes necessary  for  the  purpose  of  saving  the 
barge  and  goods  from  destruction  to  unload 
and  reload  the  same,  and  the  master  dees  so 
unload  and  reload,  and  cares  for  the  barge  and 
goods  when  unloaded,  it  is  a  case  for  contri.- 
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(d)  Accidental  Repairs.  —  In  both  England  and  the  United  States  the  better 
rule  is  that  accidental  repairs  of  a  ship  are  not  the  subject  of  general  average.1 

4.  Sale  or  Hypothecation  of  Cargo  Abroad  — Master's  Power  to  Sell.  —  Where  the 
master  is  short  of  funds  and  without  credit  in  a  foreign  port,  the  maritime  law- 
authorizes  him  to  sell  a  part  of  the  cargo  to  raise  money  in  cases  of  extreme 
necessity.3 

billion  in  general  average. 


Dilworth  v.  Mc- 

Kelvy,  30  Mo.  150. 

What  Port  of  Refuge  Expenses  in  General  In- 
cluded in  General  Average.  —  When  a  vessel 
disabled  at  sea  puts  into  a  port  of  refuge  for 
repairs,  the  ordinary  expenses,  including  pilot- 
age, towage,  quarantine  dues,  docking,  wharf- 
age, surveys  on  the  ship  and  cargo,  cost  of 
unloading,  storing,  and  reloading  the  cargo, 
and  an  allowance  for  wages  and  provisions  of 
the  crew  from  the  moment  of  departure  from 
the  course  of  the  voyage  until  its  renewal,  or  so 
long  as  its  renewal  remains  in  expectancy,  are 
chargeable  to  general  average.  The  Joseph 
Farwell,  31  Fed.  Rep.  844.. 

Extra  Expenses  Owing  to  Delay  at  Quarantine 
in  the  regular  course  of  the  voyage  are  not 
subjects  of  contribution.  2  Phillips  on  Insur- 
ant, §  1323. 

Cost  of  Surveys.  —  As  to  the  expenses  for  sur- 
veys and  surveyors,  they  are  chargeable  to 
general  average  only  so  far  as  the  repairs 
10  which  they  are  incidental  are  the  subject 
of  general  average.  Star  of  Hope,  9  Wall.  (U. 
S.)  203;  Vowell  v.  Columbian  Ins.  Co.,  3 
Cranch  (C.  C.)  83;  Potter  v.  Ocean  Ins.  Co., 
3  Sumn.  (U.  S.)  27. 

Health  Officers'  Charges,  etc.  —  On  these  occa- 
sions at  a  port  of  refuge  health  officers'  charges 
are  the  subject  of  contribution.  Wightman  v. 
Macadam,  2  Brev.  (S.  Car.)  230. 

Hospital  charges  for  sick  sailors  are  not  to 
be  brought  into  general  average,  but  quaran- 
tine dues  are.  Hathaway  v.  Sun  Mut.  Ins. 
Co.,  8  Bosw.  (N.  Y.)  33;  Hugg  v.  Baltimore, 
etc..  Smelting,  etc.,  Co.,  35  Md.  414,  6  Am. 
Rep.  425. 

Rule  in  South  Carolina.  —  In  South  Carolina 
the  English  rule  prevails  in  regard  to  wages 
and  provisions  of  the  crew.  Union  Bank  v, 
Union  Ins.  Co.,  Dudley  L.  (S.  Car.)  171; 
Wightman  v.  Macadam,  2  Brev.  (S.  Car.)  230. 

Wages  Allowed  in  Contribution  Although  There 
Was  No  Deviation.  —  In  Hobson  v.  Lord,  92  U. 
S.  397,  the  decision  as  to  wages  and  provisions 
of  the  crew  was  an  extreme  one.  There,  it 
seems,  the  ship  did  not  deviate  from  her  voy- 
age, and  there  was  no  voluntary  determination 
on  the  part  of  the  master  lo  put  into  a  port  of 
refuge.  The  vessel  pursued  her  voyage  to  a 
port  to  which  she  was  bound,  where  she  was 
delayed  in  order  to  repair.  Wages  and  provi- 
sions of  the  crew  during  such  delay  were 
allowed  in  contribution.  In  this  case  Bradley, 
J.,  dissented  from  the  opinion  of  the  court 
uoon  the  apparently  sound  ground  that  it  was 
"  a  dangerous  precedent  to  allow  contribution 
to  the  crew's  wages  when  a  ship  does  not  de- 
viate from  her  course,  but  is  merely  delayed 
for  repairs  on  the  route  of  her  regular  voyage." 

Ground  upon  Which  Wages  and  Provisions 
Should  Be  Allowed  in  General  Average.  —  Wages 
and  provisions  of  the  crew  in  these  cases  are 
brought  into  general  average  on  the  ground 
that  they  are   the  necessary  and  proximate 


consequence  of  the  voluntary  act  of  deviating 
and  putting  into  a  pott  of  refuge.  Walden  v. 
Le  Roy,  2  Cai.  (N.  Y.)  263,  2  Am.  Dec.  236; 
Padelford  v.  Boardman,  4  Mass  548;  Spafford 
v .  Dodge,  14  Mass.  66. 

This  is  the  only  theory  on  which  they  can  be 
allowed.  And  where  there  is  no  voluntary  act, 
and  where  the  expenses  of  wages  and  provi- 
sions of  the  crew  are  incidental  to  the  repairing 
of  the  ship,  or  aie  caused  by  casualty  or  in- 
evitable necessity,  they  are  not  to  be  brought 
into  general  average.  Giles  v.  Eagle  Ins.  Co., 
2  Met.  (Mass.)  140;  Spafford  v.  Dodge,  14 
Mass.  66;  Dodge  v.  Union  Marine  Ins.  Co.,  17 
Mass.  471.  Compare  Dunham  v.  Commercial 
Ins.  Co.,  11  Johns.  (N.  Y.)  315,  6  Am.  Dec. 
374.  See  dissenting  opinion  in  Hobson  v. 
Lord,  92  U.  S.  412,  by  Bradley,  J. 

1.  Repairs  of  Ship. —  It  has  been  held  that 
temporary  repairs  to  a  ship  which  are  of  no 
permanent  value  to  her,  and  such  as  are 
strictly  necessary  to  enable  the  ship  to  prose- 
cute the  voyage,  may  be  allowed  in  general 
average.  Plummer  v.  Wildman,  3  M.  &  S. 
482.  The  repairs  in  this  case,  however,  were 
made  necessary  by  a  general  average  sacrifice, 
and  on  that  ground  this  decision  has  since 
been  distinguished  and  explained.  See  Power 
v.  Whitmore,  4  M.  &  S.  141;  Svensden  v.  Wal- 
lace, 13  Q.  B.  D.  69. 

The  weight  of  authority  is  now  clearly 
against  ever  allowing  accidental  repairs  to 
come  into  general  average.  Hallett  v.  Wig- 
ram,  9  C.  B.  580,  67  E.  C.  L.  580;  Job  v.  Lang- 
ton,  6  El.  &  Bl.  779,  88  E.  C.  L.  779;  Waltrew 
v.  Mavrojani,  L.  R.  5  Exch.  116;  Padelford  v. 
Boardman,  4  Mass.  548;  Star  of  Hope,  9  Wall. 
(U.  S.)  203;  Fowler  v.  Rathbones,  12  Wall.  (U. 
S.)  102;  Dyer  v.  Piscataqua  F.  &  M.  Ins.  Co., 
53  Me.  118;  Swan  v.  Chandler,  36  Hun  (N.  Y.) 
192. 

The  cost  of  repairs  is  not  the  consequence 
of  putting  into  port,  but  is  the  result  of  the 
violence  of  the  wind  and  waves  of  the  sea. 
"  The  cost  of  such  repairs  is  a  charge  imposed 
upon  the  ship  by  the  contract  of  affreightment, 
whereby  the  captain  and  owners  are  bound  to 
maintain  her  in  a  fit  state  for  transporting  the 
cargo  to  its  place  of  destination.  Of  this  duty 
the  shipper  has  the  right  to  demand  the  fulfil- 
ment without  contributing  to  the  expense. 
Nor  is  it  any  answer  to  say  that  the  repair  of 
the  ship  is  for  the  advantage  of  the  shipper 
because  it  tends  to  forward  the  voyage." 
Hassam  v.  St.  Louis  Ins.  Co.,  7  La.  Ann.  11, 
56  Am.  Dec.  591.  See  also  Stevens  and 
Benecke  on  Average  (Phil,  ed.)  90. 

2.  Master's  Authority  to  Sell.  —  The  Gratitu- 
dine,  3  C.  Rob.  240;  The  Ship  Packet,  3  Mason 
(U.  S.)  255;  Pope  v.  Nickerson,  3  Story  (U.  S.) 
492,  where  the  authorities,  domestic  and 
foreign,  are  cited;  Stevens  and  Benecke  on 
Average  (Phil,  ed.)  167  et  seq.,  69.  For  a  full 
discussion  of  this  subject  see  the  title  Masters 
of  Vessels. 
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GENERAL  AVERAGE. 


Sale  of  Cargo  Abroad. 


•When  Losses  Incurred  by  Sale  General  Average.  —  The  loss  incurred  by  their  owner 

by  such  a  sale  of  the  goods  is  a  subject  of  general  average  when  the  expenses 
to  defray  which  the  sale  was  made  are  themselves  the  subjects  of  general 
average.'  If  these  expenses  are  not  general  average,  the  owner  of  cargo  sold, 
it  seems,  cannot  proceed  against  the  other  shippers,  but  his  remedy  is  against 
the  shipowner.* 


Sale  of  Cargo  Whose  Further  Carriage  Danger- 
ous from  Inherent  Vice.  —  When  cargo  is  sold 
at  a  port  of  distress,  because  having  been  wet 
it  has  become  liable  to  spontaneous  combus- 
tion, so  that  its  further  carriage  would  en- 
danger the  whole  enterprise,  it  is  a  proper 
subject  of  general  average.  The  Brewster, 
95  Fed.  Rep.  tooo,  2  Am.  L.  Rev.  569. 

L.  Where  Goods  Sold  to  Make  Good  Losses  or 
Expenses  the  Subjects  of  General  Average.  — This 
propDsiiion  as  stated  in  the  text  is  the  correct 
and  proper  rule  both  by  weight  of  authoiity 
and  by  reason.  Powell  v.  Gudgeon,  5  M.  & 
S.  431;  Hallet  v.  Wigram,  9  C.  B.  580,  67  E. 
C.  L.  580;  La  Constancia,  2  W.  Rob.  488; 
Hissam  v.  St.  Louis  Ins.  Co.,  7  La.  Ann.  11, 
56  Am.  Dec.  591;  The  Mary,  I  Sprague  (U. 
S.)  5r;  2  Arnould  on  Marine  Insurance  893; 
Carver  on  Carriage  by  Sea,  §  415;  1  Parsons 
on  Shipping  37S,  379;  3  Kent's  Com.  (13th  ed.) 
234,  note  d. 

Whether  the  whole  cargo  is  responsible  for 
its  proportion  of  a  general  average  on  the 
goods  sold  depends  upon  whether  the  goods 
sold  were  chargeable  to  general  or  particular 
average;  and  when  goods  are  sold  at  an  inter- 
mediate port,  to  make  permanent  repairs  of 
damage  to  the  ship  caused  by  striking  a  reef, 
as  such  repairs,  both  from  principle  and 
authority,  are  excluded  from  general  average, 
so  must  that  part  of  the  cargo  sold  to  defray 
them  be  excluded.  Dyer  v.  Piscataqua  F.  & 
M.  Ins.  Co.,  53  Me.  118. 

Only  Such  Proportion  of  Funds  from  Sale  as  Is 
Employed  for  General  Average  Purposes  Is  Subject 
of  Contribution,  —  Only  so  much  of  the  charge 
of  procuring  funds  as  corresponds  with  the 
sum  actually  employed  for  the  purposes  of  the 
general  average,  and  no  more,  can  be  admit- 
ted; and  it  is  a  gross  abuse  when,  as  is  some- 
times done,  the  whole  charge  of  obtaining 
funds  is  passed  to  the  general  average  ac- 
count, although  part  of  those  funds  have  been 
employed  for  a  particular  average  on  the  ves- 
sel. Mr.  Benecke  in  Stevens  and  Benecke  on 
Average  (Phil,  ed.)  166.  To  the  same  effect 
see  Hassam  v.  St.  Louis  Ins.  Co.,  7  La.  Ann. 
11.  56  Am.  Dec.  591,  where  the  subject  is  fully 
examined.  But  there  are  cases  which  seem 
to  contain  loose  expressions  to  the  effect  that 
generally  cargo  sold  abroad  for  the  necessities 
of  the  ship  constitutes  a  case  of  general  aver- 
age. The  Schooner  Leonidas,  Olc.  Adm.  15; 
The  Ship  Packet,  3  Mason  (U.  S.)  255. 

Where  Ship  Is  Totally  Lost  After  Sale  of  Cargo 
at  Port  of  Necessity.  —  The  sale  of  cargo  abroad 
to  raise  money  for  the  common  benefit  is  com- 
pared generally  to  a  case  of  jettison,  and  may 
now  be  said  to  rest  on  similar  principles. 
Therefore,  the  goods  sold  are  supposed  to  re- 
main on  board  the  ship  and  to  suffer  the  com- 
mon vicissitudes  of  the  voyage,  and  should 
the  ship  and  cargo  be  subsequently  totally 
lost,  the  owner  of  the  cargo  sold  recovers 
nothing,  for  he  has  lost  nothing  but  what  he 


would  have  lost  had  the  cargo  not  been  lost. 
Mr.  Stevens  in  Sievens  and  Benecke  on  Aver- 
age (Phil,  ed.)  71.  182;  Carver  on  Carriage  by 
Sea,  §432;  3  Kent's  Com.  213. 

But  there  seems  to  be  no  express  decision 
on  this  subject  either  in  England  or  in  the 
United  States,  and  the  foreign  authorities  are 
exceedingly  conflicting.  In  favor  of  the  right 
of  the  merchant  to  be  paid  although  the  ves- 
sel be  afterwards  lost,  see  Laws  of  Wisbuy, 
art.  68;  1  Valin  655,  656;  Pothier,  Des  Louages 
Maritimes,  Nos.  43,  72;  Mr.  Benecke  in  Ste- 
vens and  Benecke  on  Average  (Phil,  ed.)  193. 
And  it  is  so  enacted  in  the  modern  French 
code.  Code  de  Com.,  art.  298.  See  Boulay- 
Paty,  Droit  Com.  420.  See  also  the  observa- 
tions of  Story,  J.,  citing  numerous  foreign 
authorities,  in  Pope  v.  Nickerson,  3  Story  (U. 
S.)  493- 

Mr.  Arnould  also  states  the  English  doctrine 
to  be  that  when  the  funds  are  applied  to  the 
relief  of  a  particular  interest,  the  owner  of  the 
goods  sold  is  entitled  to  be  paid  by  that  in- 
terest the  sum  actually  produced  by  the  sale, 
although  the  adventure  is  not  ultimately 
brought  to  land.  2  Arnould  on  Marine  Insur- 
ance (6th  ed.)  895. 

In  Powell  v.  Gudgeon,  5  M.  &  S.  431,  a  ship- 
owner who  had  sold  goods  for  the  necessary 
repair  of  the  ship  was  held  responsible  to  their 
owner,  although  after  the  repairs  the  ship  and 
cargo  had  been  totally  lost  by  capture. 

Where  Goods  Bring  More  at  Port  of  Necessity 
than  at  Destination.  —  Where  goods  have  sold 
for  more  at  the  port  of  necessity  than  they 
would  have  brought  at  their  destination,  the 
owner  of  them  must  be  reimbursed  by  the 
shipowner  or  those  liable  to  contribute,  to 
the  extent  of  the  higher  price  which  they 
fetched  at  the  sale.  ■  Richardson  v.  Nourse,  3 
B.  &  Aid.  237,  5  E.  C.  L.  269. 

The  owner  of  goods  sold  for  the  relief  of  a 
particular  interest,  if  the  adventure  be  brought 
to  land  is  entitled  to  receive  either  what  the 
goods  produced  at  the  place  of  sale  or  what 
they  would  have  produced  in  their  intended 
market,  whichever  is  the  greater  in  amount. 
2  Arnould  on  Marine  Insurance  (6th  ed.)  895; 
Atkinson  v.  Stephens,  7  Exch.  575. 

Mr.  Stevens,  however,  takes  the  view  that 
the  owner  is  entitled  in  any  case  only  to  the 
estimated  proceeds  of  his  goods  at  the  port  of 
discharge.  Stevens  and  Benecke  on  Average 
(Phil,  ed.)  71. 

2.  Where  Sale  Is  Made  for  Particular  Interest. 
—  Dobson  v.  Wilson,  3  Campb.  480,  in  which 
case  the  master  was  arrested  for  want  of  funds 
to  repay  sums  expended  for  the  ship's  use,  and 
part  of  the  cargo  was  sold  to  obtain  the  mas- 
ter's release.  The  owners  of  the  cargo  sold 
attempted  to  collect  from  other  owners  of 
cargo  their  proportion  of  the  loss,  but  it  was 
held  that  the  cargo  owners  were  not  liable. 
The  court  said:  "  I  *  *  *  do  not  think 
that  any  part  of  the  plaintiff 's  goods  was  sacri- 
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Hypothecation  of  Associated  Interests. — Similarly,  where  the  master  has  given  a 
bottomry  bond  covering  the  ship,  freight,  and  cargo  generally,  it  will  be  pre- 
sumed that  such  a  bond  was  not  given  to  raise  money  to  benefit  the  ship  or 
freight,  but  to  benefit  all  three  interests,  and  a  cargo  owner  may  be  called 
upon  by  the  creditor  to  pay  the  cargo's  share  on  principles  of  general 
average.* 

5.  Miscellaneous  Cases  Considered  —  a.  Sacrifice  to  Save  Life.  —  There 

can  be  no  claim  for  general  average  in  respect  of  a  sacrifice  to  save  human  life.* 

b.  Rewards  TO  Seamen.  —  Rewards  paid  to  seamen  can  never  be  made 
the  subject  of  general  average.3 

c.  Expenses  or  Ransom  in  Case  of  Embargo  or  Capture. —  Expenses  for 
Wages  and  Provisions  of  the  Crew  during  a  detention  by  embargo  are  not  a  general 
average  loss.4  Whether  such  expenses  are  general  average  in  case  of  capture 
is  doubtful.5 


ficed  for  the  safety  of  the  ship  and  the  residue 
of  the  cargo,  in  such  a  manner  as  to  give  them 
a  right  to  a  contribution  from  the  other  ship- 
pers of  goods  on  board.  Their  proper  remedy 
is  against  the  owner  of  the  ship."  See  also 
Hallet  v.  Wigram,  9  C.  B.  580,67  E.  C.  L.  580; 
The  GratituJine,  3  C.  Rob.  240;  Pope  v. 
Nukerson,  3  Story  (U.  S.)  465;  Ross  v.  The 
Sh  p  Active,  2  Wash.  (U.  S.)  226;  Hassam  v. 
St.  Louis  Ins.  Co.,  7  La.  Ann.  11,  56  Am.  Dec. 
59t;  Dyer  v.  Piscataqua  F.  &  M.  Ins.  Co.,  53 
Mi.  118. 

Neither  can  the  shipowner  be  called  upon  to 
miki  good  a  loss  by  sale  of  cargo  abroad, 
where  such  sale  took  place  to  benefit  the  cargo 
alone.    1  Parsons  on  Shipping  379. 

1.  Hypothecation  of  Cargo  to  Benefit  All  In- 
terests.—  Stirling  v.  Nevassa  Phosphate  Co., 
35  MJ.  128,  6  Am.  Rep.  372.  This  also  in- 
cludes marine  interests.  If  on  the  arrival  of 
ttie  ship  and  cargo  at  the  port  of  destination, 
the  ship  is  so  damaged  that  she  is  unable  to 
pay  her  proportion  of  the  debt,  and  the  lender 
on  bottomry  repays  himself  as  far  as  possible 
out  of  the  cargo's  proportion,  after  each  per- 
son has  then  paid  his  share  of  the  debt,  as  far 
as  the  property  saved  for  him  is  sufficient  for 
this  purpose,  the  deficiency  ought  to  be  made 
go)d  by  contribution  among  those  of  the  pro- 
prietors who  have  any  surplus  property,  each 
according  to  the  proportion  of  his  surplus  thus 
saved.  Stevens  and  Benecke  on  Average 
(Phil.  ed.)2O0,  201. 

Where  Hypothecation  Has  Not  Been  to  Benefit 
All.  —  But  it  is  not  in  every  case  that  the 
hypothecation  of  ship,  freight,  and  cargo  is 
for  the  benefit  of  all  interests;  and  where  it  is 
for  the  benefit  of  the  ship  alone,  the  shipowner 
is  personally  liable  to  make  good  to  the  cargo 
owner  any  amount  which  the  latter  has  been 
obliged  to  pay  to  the  lender  on  account  of  the 
insufficiency  of  the  security  of  the  ship.  Ste- 
vens and  Benecke  on  Average  (Phil,  ed.)  196. 
See  Duncan  v.  Benson,  I  Exch.  537,  affirmed 
3  Exch.  644. 

Necessary  Incidents  to  Raising  Money  Abroad. 
—  The  general  average  on  raising  money 
abroad  must  include  all  necessary  expenses, 
such  as  marine  interest,  discount,  commission 
on  advances,  etc.  2  Arnould  on  Marine  Insur- 
ance (3d  ed.)  8t  r  See  generally  upon  this  sub- 
ject the  title  Bottomry  and  Respondentia. 

2.  Sacrifice  to  Save  Human  Life.  —  Dabney  v. 
New  England  Mut.  Marine  Ins.  Co.,  14  Allen 


(Mass.)  300.    See  also  The  Emblem,  2  Ware 

(U.  S.)  68. 

3.  Rewards  Paid  to  Seamen.  —  Ev  ery  seaman 

engaged  to  serve  on  board  a  ship  is  bound, 
from  the  nature  and  terms  of  his  contract  to 
do  his  duty  to  the  utmost  of  his  ability,  and 
by  the  maritime  law  in  both  England  and  the 
United  States  the  master  is  forbidden  to  offer 
any  extra  wages  or  reward  to  seamen  as  in- 
ducements for  extraordinary  exertions  on  their 
part;  such  reward  therefore  cannot  be  made 
the  subject  of  general  average.  3  Kent's 
Com.  185;  Stevens  and  Benecke  on  Average 
(Phil,  ed.)  156,  91:  2  Phillips  on  Insurance, 
§  1304;  Harris  v.  Watson,  Peake's  N.  P.  (ed. 
1795)  72. 

Expenses  in  Curing  Seamen.  —  Although  a  sea- 
man whose  feet  were  frozen  in  the  boat  of  a 
ship,  on  a  whaling  voyage,  and  who  was  other- 
wise severely  injured  while  in  this  service,  is 
entitled  to  be  cured  at  the  expense  of  the  ship, 
the  expense  of  curing  him  is  not  to  be  deemed 
a  general  average  on  all  who  are  concerned  in 
the  voyage.  It  is  strictly  a  charge  on  the  ship- 
owners, and  comes  out  of  their  earnings,  or 
arises  from  their  proprietary  interest  in  the 
voyage.  Reed  v.  Canp.eld,  1  Sumn.  (U.  S.) 
195.    Compare  Nevitl  v.  Clarke,  Olc.  Adm.  316. 

4.  Wages  During  Embargo.  —  Da  Costa  v. 
Newnham,  2  T.  R.  414,  where  the  court  said 
that  the  freight  must  bear  the  loss  from  such 
expenses;  Robertson  v.  Ewer,  I  T.  R.  127; 
Eden  v.  Poole,  I  T.  R.  132,  notea;  M'Bride  v. 
Marine  Ins.  Co.,  7  Johns.  (N.  Y.)43i;  Spafford 
v.  Dodge,  14  Mass.  66;  Abbott  on  Shipping 
(5th  Am.  ed.)  499. 

But  in  Pennsylvania  wages  and  provisions 
of  the  crew  during  an  embargo  have  been  de- 
cided in  one  case  to  be  general  average.  In- 
surance Co.  of  North  America  v.  Jones,  2 
3inn.  (Pa.)  547.  But  this  is  not  to  be  consid- 
ered the  rule.  The  reasoning  in  this  case  is 
incorrect. 

5.  Wages  During  Capture.  —  Many  cases 
seem  to  distinguish  between  a  detention  by 
embargo  and  one  by  capture,  and  hold  that  in 
the  latter  case  wages  and  provisions  of  the 
crew  are  to  be  brought  into  general  average. 
Penny  v.  New  York  Ins.  Co.,  3  Cai.  (N.  Y.) 
155;  Leavenworth  v.  Delafield,  1  Cai.  (N.  Y.) 
573,  2  Am.  Dec.  201;  Hurtin  v.  Phoenix  Ins. 
Co.,  1  Wash.  (U.  S.)  400;  Kingston  v.  Girard, 
4  Dall.  (Pa.)  274. 

The  ground  of  these  decisions  is  that  in  case 
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But  Eansoms  Paid  to  Reclaim  Ship  and  Cargo  in  case  of  embargo  or  capture  are 
general  average  losses.1 

d.  Damage  from  Collision.  —  Damage  arising  from  collision  is  never  the 
subject  of  general  average,  though  by  the  laws  of  the  country  where  it  occurred 
the  loss  may  be  apportioned  between  the  two  vessels,  where  neither  was  in 
fault.* 

V.  General  Average  Contribution  —  1.  Interests  Liable  —  Generally  ah  Prop- 
erty at  Risk  Contributes. —  The  general  rule  is  that  all  property  of  the  maritime 
adventure  which  was  at  risk  at  the  time  of  the  sacrifice,  and  for  which  the 
sacrifice  was  made,  contributes  to  the  general  average  loss.3 

Property  Lost  After  Average  Act  —  Sacrifices  and  Expenditures  Distinguished. —  Reference 


of  capture  the  voyage  is  to  be  considered  as 
terminated  from  necessity,  and  therefore  the 
master  and  crew  are  not  obliged  under  the 
terms  of  their  contract  to  abide  by  the  vessel 
and  render  their  services,  consequently  their 
wages  and  provisions  during  such  detention 
are  voluntarily  given  and  should  be  brought 
into  general  average. 

Bat  see  Spafford  v.  Dodge,  14  Mass.  74. 
Here  the  court  distinctly  said  that  wages  and 
provisions  of  the  crew  during  detention  by 
capture  could  never  be  made  the  subject  of 
general  average,  because  such  detention  was 
not  voluntary  or  caused  by  the  will  and  de- 
termination of  the  master.  Moreover,  there 
is  no  distinction  between  cases  of  embargo 
and  capture.  In  the  latter  as  well  as  the 
former  the  captain  and  crew  are  bound  to  te- 
main  by  the  vessel  and  render  their  services, 
and  the  shipowner  is  bound  to  incur  the  ex- 
pense. Mr.  Parsons  says  that  this  is  to  be 
considered  as  the  most  approved  doctrine.  1 
Parsons  on  Shipping  389,  note.  And  see  dic- 
tum by  Story,  J.,  in  The  Ship  Nathaniel 
Hooper,  3  Sumn.  (U.  S.)  557. 

In  Willard  v.  Dorr,  3  Mason  (U.  S.)  161, 
Story,  J.,  hell  that  the  master  and  crew  were 
bound  to  remain  by  the  vessel  in  case  of  cap- 
ture, but  at  the  same  time  seems  to  have  held 
further  that  the  master's  wages  were  ulti- 
mately to  be  borne  as  a  general  average. 

In  England  such  expenses  during  detention 
by  capture  are  probably  not  to  be  borne  as  a 
general  average.  Stevens  and  Benecke  on 
Average  (Phil,  ed.)  157,  158;  Abbott  on  Ship- 
ping (5th  Am.  ed.)  599,  600. 

In  one  case,  however,  there  was  a  hostile 
forcible  detention,  not  technically  a  capture, 
and  the  court  held  that  the  wages  and  provi- 
sions of  the  crew  might  be  borne  proportion- 
ately by  all  interests,  though  nol  technically 
a  general  average.  Sharp  v.  Gladstone,  7 
East  24. 

1.  Expenses  Incurred  in  Liberating  Vessel  and 
Cargo.  —  Spafford  v.  Dodge,  14  Mass.  66; 
Douglas  v.  Moody,  9  Mass.  548;  Sansom  v. 
Ball,  4  Dall.  (Pa.)  459;  Abbott  on  Shipping 
(5th  Am.  ed.)  477;  Stevens  and  Benecke  on 
Average  (Phil,  ed.)  79,  152. 

Also  costs,  expenses,  and  counsel  fees  in- 
curred in  releasing  a  vessel  and  cargo  captured 
and  libeled  as  prize  are  subjects  of  general 
average.  Delaware  Ins.  Co.  v.  Delaunie,  3 
Binn.  (Pa.)  295. 

Likewise  where  a  ship  was  captured  for  a 
supposed  breach  of  blockade,  libeled,  and 
condemned,  and  the  owner  appealed  from  this 
sentence,  and  in  the  higher  courts  it  was  re- 


versed, it  was  held  that  the  expenses  incurred 
by  him  in  the  two  trials  in  the  courts  of  ad- 
miralty constituted  a  general  average.  Dorr 
v.  Union  Ins.  Co.,  8  Mass.  494. 
Composition  with  or  Ransom  to  Escape  Pirates. 

—  Where  goods  belonging  to  tiie  cargo  are 
voluntarily  given  up  to  pirates  or  captors,  by 
way  of  composition  to  liberate  ship  and  cargo, 
thev  constitute  a  voluntary  sacrifice,  as  much 
as  in  the  case  of  jettison,  which  is  properly  in- 
cluded in  general  average.  Hicks  v.  Paling, 
ton,  Moo.  K.  B.  297;  I  Parsons  on  Shipping 
360;  2  Arnould  on  Marine  Insurance  (6th  ed.) 
863.  But  if  they  are  forcibly  taken  by  the 
pirates,  there  is  no  voluntary  act  for  the  gen- 
eral benefit,  and  consequently  there  can  be  no 
claim  for  contribution.  Nesbitt  v.  Lushing- 
ton,  4  T.  R.  783;  Hicks  v.  Palington,  Moo.  K. 
B.  297. 

A  ransom  paid  to  pirates  to  redeem  the  ship 
is  one  of  the  cases  of  contribution  staled  in  the 
Digest  of  Justinian.  Dig.,  lib.  14,  lit.  2,  c.  2, 
§  3;  Columbian  Ins.  Co.  v.  Ashby,  13  Pet.  (U. 
S.)  331- 

Ransoms  Given  for  Benefit  of  One  Interest  Alone, 

—  But  ransoms  are  not  the  subject  of  general 
average  when  given  to  release  the  ship  alone 
or  the  cargo  alone,  and  in  such  case  the  ex- 
penses must  be  borne  by  that  interest  alone 
for  whose  benefit  they  were  incurred.  Van- 
denheuvel  v.  United  Ins.  Co.,  1  Johns.  (N.  Y.) 
406;  Jumel  v.  Marine  Ins.  Co.,  7  Johns.  (N. 
Y.)  412,  5  Am.  Dec.  283;  Willard  v.  Dorr,  3 
Mason  (U.  S.)  161.  And  see  opinion  of  Story, 
J.,  in  Peters  v.  Warren  Ins.  Co.,  1  Story  (U. 
S  )  469. 

Expenses  Incurred  in  Waiting  for  Convoy.  —  In 

regard  to  expenses  incurred  during  delay  while 
a  vessel  is  waiting  for  convoy,  such  expenses 
cannot  usually  be  brought  into  general  aver- 
age. Abbott  on  Shipping  (5th  Am.  ed.)  500; 
Stevens  and  Benecke  on  Average  (Phil,  ed.) 
150.  151. 

2.  Peters  v.  Warren  Ins.  Co.,  I  Story  (U.  S.) 
463;  Emery  v.  Huntington,  109  Mass.  431,  12 
Am.  Rep.  725. 

3.  Principle  of  Contribution.  —  "All  that  is 
ultimately  saved  out  of  the  adventure,  consist- 
ing of  ship,  freight,  and  cargo,  contributes  to 
make  good  the  general  average  loss,  provided 
it  was  actually  at  risk  at  the  time  and  under 
the  circumstances  in  which  the  loss  was  in- 
curred." 2  Arnould  on  Marine  Insurance  (6th 
ed.)  888,  quoted  m  Harris  v.  Moody,  30  N.  Y. 
275,  86  Am.  Dec.  375.  See  also  Dixon  on  Ship- 
ping, §  609. 

In  Case  of  Stranding  all  the  property  exposed 
to  risk  at  the  time  of  stranding,  provided  it  is 
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is  had  to  the  time  of  adjusting  the  general  average,  and  not  to  the  time  of 
sacrifice,  in  determining  what  interests  contribute,  except  in  case  of  extraordi- 
nary expenses.1  Therefore,  only  property  saved  contributes,  and  if  no  prop- 
erty was  saved,  but  all  was  lost,  there  is  no  contribution.* 

Property  Sacrificed  in  the  General  Average  Act  contributes  to  the  general  average 
equally  with  that  which  is  saved.3 

Contributory  Interests  Are  Ship,  Freight,  and  Cargo.  —  All  interests  liable  to  contrib- 
ute may  be  embraced  in  some  one  of  the  three  classes  of  ship,  freight,  and 
cargo.4 

ultimately  saved,  must  contribute  to  the  gen- 
eral average.  Mutual  Safety  Ins.  Co.  v.  Ship 
George,  Olc.  Adm.  157. 

Jettison.  —  All  property  on  board  the  vessel 
at  the  time  of  a  jettison  and  saved  must  con- 
tribute. Harris  v.  Moody,  30  N.  Y.  266,  86 
Am.  Dec.  375;  Fletchers.  Alexander,  L.  R.  3 

C-  P-  375-  .  „  a 

1.  Carver  on  Carriage  by  Sea,  §  415. 
Expenses. —  The  distinction  between  general 

average  sacrifice  and  extraordinary  expenses 
has  been  examined  and  explained  in  a  former 
part  of  this  title.  See  supra,  this  title.  General 
Average  Act  —  Requisites — Successful  Termi- 
nation if  Act.  And  it  was  there  seen  that  the 
rule  in  case  of  extraordinary'  expenditures  is 
that  all  property  which  was  at  risk  at  the  time 
when  the  expense  was  incurred  must  con- 
tribute, whether  it  was  ultimately  saved  or 
lost.  See  also  2  Phillips  on  Insurance,  §  1319; 
Stevens  and  Benecke  on  Average  (Phil,  ed.) 
75;  Douglas  v.  Moody,  9  Mass.  548;  Spafford 
v.  Dodge,  14  Mass.  66. 

2.  Sacrifices  —  Only  Property  Saved  Contributes. 
— "  The  rule  in  the  first  place  is  that  all  the 
interests  for  which  the  sacrifice  is  made,  and 
which  are  actually  saved,  contribute,  and  none 
other.  If  the  property  be  saved  for  a  time  by 
a  sacrifice,  jettison  for  instance,  which  light- 
ens a  stranded  ship  so  that  she  gets  off  and 
pursues  her  voyage,  and  afterwards  before 
reaching  her  port  another  disaster  destroys 
one-half  the  goods  saved  from  the  former  peril, 
it  is  this  half  only  which  is  finally  saved  that 
contributes."    1  Parsons  on  Maritime  Law 


320.  See  also  Gray  v.  Wain,  2  S.  <&  R.  (Pa.) 
229,  7  Am.  Dec.  642;  Harris  v.  Moody,  30  N. 
Y.  266,  86  Am.  Dec.  375;  Fletcher  v.  Alexan- 
der, L.  R.  3  C.  P.  375  Dickenson  v.  Jardine, 
L.  R.  3  C.  P.  639:  Carver  on  Carriage  by  Sea, 
§  416;  2  Arnould  on  Marine  Insurance  (6th 
ed.)  803,  812;  Lowndes  on  General  Average 
167;  Stevens  and  Benecke  on  Average  (Phil, 
ed.)  231. 

"As  much  of  the  cargo  at  risk  at  the  time  of 
making  a  jettison,  or  other  sacrifice  of  a  part 
of  any  interest  for  the  general  safety,  as  finally 
arrives  at  the  port  of  delivery  or  otherwise 
comes  to  the  use  of  the  owner,  contributes  in 
general  average."  2  Phillips  on  Insurance, 
§  1394;  and  see  §  1318. 

Several  General  Average  Acts  During  Voyage. 
—  If  there  have  been  several  general  average 
acts  during  a  voyage,  each  owner  of  a  sacri- 
ficed interest  must  contribute  to  all  the  other 
sacrifices,  at  whatever  time  they  were  made, 
whether  before  or  after  his  own  property  was 
sacrificed.  He  must  contribute  to  all  sacrifices 
previous  to  his  own,  because  by  those  sacri- 
fices was  his  own  property  saved.  And  he 
must  also  contribute  to  subsequent  sacrifices, 


for  by  these  the  interests  by  whose  contribu- 
tions his  own  loss  is  to  be  made  good  have 
been  saved.  Moreover.it  must  be  remem- 
bered that  property  sacrificed  is  supposed  to 
be  still  on  board,  subject  to  all  the  risks  and 
vicissitudes  of  the  voyage.  Carver  on  Car- 
riage by  Sea,  §  417;  Lowndes  on  Average  19; 
3  Kent's  Com.  242;  Arnould  on  Marine  Insur- 
ance (3d  ed.)  803. 

Deck  Cargo  Must  Contribute,  although  it  is  not 
to  receive  contribution.  Smith  v.  Wright,  I 
Cai.  (N.  Y.)  43,  2  Am.  Dec.  162;  Cram  v. 
Aiken,  13  Me.  229,  29  Am.  Dec.  503;  Dodge 
v.  Bartol,  5  Me.  286,  17  Am.  Dec.  233;  Harris  v. 
Moody,  4  Bosw.  (N.  Y.)  210,  on  appeal  30  N.  Y. 
266,  88  Am.  Dec.  375;  Arnould  on  Marine  In- 
surance (3d  ed.)  800;  Stevens  and  Benecke  on 
Average  (Phil,  ed.)  236,  248;  2  Phillips  on 
Insurance,  §  1396;  3  Kent's  Com.  240. 

3.  The  Property  Sacrificed  must  contribute 
proportionately  with  other  property  to  its  own 
loss,  for  otherwise  its  owner  would  be  a  gainer 
by  his  own  sacrifice  to  the  loss  of  others.  Lee 
v.  Grinnell,  5  Duer  (N.  Y.)43i;  1  Parsons  on 
Shipping  345;  2  Arnould  on  Marine  Insurance 
(6th  ed.)  889;  Lowndes  on  General  Average 
181;  3  Kent's  Com.  242;  Abbott  on  Shipping 
(5th  Am.  ed.)  505;  Carver  on  Carriage  by  Sea, 

On  this  principle  the  value  of  a  portion  of 
any  article  sacrificed  is  added  to  that  article's 
value  in  estimating  the  amount  on  which  it  is 
to  contribute  to  its  own  loss.  2  Phillips  oa 
Insurance,  §  1384. 

4.  1  Parsons  on  Maritime  Law  320. 

Ship  and  Cargo  Contribute. —  No  authorities 
need  to  be  cited  to  show  that  ship  and  cargo 
are  contributory  interests  to  the  general  aver- 
age, for  it  appears  that  this  has  never  been 
disputed.  See  Stevens  and  Benecke  on  Aver- 
age (Phil,  ed.)  205. 

The  General  Eule  as  to  Cargo  is  that  all  mer- 
chandise conveyed  on  the  ship,  to  whomso- 
ever belonging,  whether  to  passengers,  mer- 
chants, or  shipowners,  of  whatever  kind  or 
weight,  contributes.  3  Kent's  Com.  240;  Ab- 
bott on  Shipping  (5th  Am.  ed.)  502;  Brown  v. 
Stapyleton,  4  Bing.  119,  13  E.  C.  L.  367;  Har- 
ris v.  Moody,  30  N.  Y.  266,  86  Am.  Dec.  375. 

Goods  Separated  from  Ship  Before  loss.  —  Goods 
landed  or  separated  from  the  ship  before  a  loss 
or  sacrifice  was  incurred  have  been  held  not 
liable  to  contribute,  since  they  were  not  at 
risk.  Dunham  v.  Commercial  Ins.  Co.,  11 
Johns.  (N.  Y.)  315,  6  Am.  Dec.  374;  2  Phillips 
on  Insurance,  §  1407.  And  see  Bedford  Com- 
mercial Ins.  Co.  v.  Parker,  2  Pick.  (Mass.)  1, 
13  Am.  Dec.  388;  McAndrews  v.  Thatcher,  3 
Wall.  (U.  S.)  347;  The  L'Amerique,  35  Fed. 
Rep.  835;  Walthew  v.  Mavrojani,  L.  R.  5 
Exch.  116.  See  also  supra,  this  title,  III.  2.  6. 
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Contribution  from  Freight.  —  That  freight  is  one  of  the  interests  that  contribute 
is  at  present  never  doubted.1  It  may  contribute  in  some  cases  in  the  hands 
of  the  shipper  who  has  advanced  freight.2  Where  freight  is  unearned  and  not 
due  it  is  not  at  risk,  therefore  it  does  not  contribute  or  is  not  contributed  for.3 
Profits,  as  Such,  form  no  interest  that  can  be  called  upon  to  contribute.4 
The  Ship's  Stores  and  Provisions  form  no  separate  interest.  They  contribute  only 
in  so  far  as  their  value  is  added  to  that  of  the  ship  in  the  general  average 
adjustment.5 

Contribution  Between  Two  Interests  Only. —  All  three  of  these  interests  need  not  be 
involved  in  the  adjustment  of  a  general  average.  A  general  average  act  may 
be  performed  in  respect  of  two  of  them,  and  it  is  none  the  less  a  case  of  gen- 
eral average.    Such  two  interests,  then,  which  were  at  risk,  alone  contribute.6 


Community  of  Interest  and  Peril;  IV.  3.  a. 
Extraordinary  Expenses  in  Saving  Stranded  or 
Sunken  Vessel. 

1.  Freight  as  Contributory  Interest.  —  Though 
the  rules  as  to  the  contribution  of  freight  may 
not  be  so  well  defined,  a  reference  to  authori- 
ties shows  that  there  is  no  doubt  that  by  the 
general  doctrine  it  contributes  as  an  interest 
in  general  average.  Williams  v.  London  Assur. 
Co.,  1  M.  &  S.  318;  Moran  v.  Jones,  7  El.  & 
Bl.  523,  go  E.  C.  L.  523;  Hall  v.  Janson,  4  El. 
&  Bl.  500,  82  E.  C.  L.  500;  Mutual  Safety  Ins. 
Co.  v.  Ship  George,  Olc.  Adm.  157;  Stevens  and 
Benecke  on  Average  (Phil.  ed.)2ii;  2  Phillips 
on  Insurance,  §  1385;  Abbolt  on  Shipping  (5th 
Am.  ed.)  503.  And  see  H  ubbell  v.  Great  West- 
ern Ins.  Co.,  74  N.  Y.  246,  reversing  10  Hun 
(N.  Y.)  167,  where  it  was  held  that  the  freight 
was  bound  to  contribute  to  salvage  service 
performed  along  with  the  ship  and  cargo,  and 
on  the  total  amount  due  on  the  voyage,  and 
not  for  that  part  which  happened  to  be  earned 
at  the  time  when  the  services  were  performed. 

But  where  the  whole  freight  is  not  due  and 
earned,  freight  pro  rata  contributes.  Gray  v. 
Wain,  2  S.  &  R.  (Pa.)  229,  7  Am.  Dec.  642; 
Maggrath  v.  Church,  I  Cai.  (N.  Y.)  196,  2  Am. 
Dec.  173;  The  Ship  Nathaniel  Hooper,  3 
Suran.  (U.  S.)  542. 

2.  Freight  Advanced  by  Shipper.  —  Where 
freight  has  been  advanced  by  a  shipper  or 
charterer,  not  to  be  recovered  back  in  any 
event,  it  contributes  in  the  hands  of  such  ship- 
per who  ad  /ances  it,  by  appearing  in  the  value 
of  the  goods.    In  such  cases  the  shipper  bears 

'  the  risk,  and  has  the  insurable  interest  in  the 
freight  advanced;  the  shipowner,  having  re- 
ceived freight,  has  nothing  at  risk.  Frayes 
v.  Worms,  19  C.  B.  N.  S.  159,  115  E.  C.  L.  159; 
Stevens  and  Benecke  on  Average  (Phil,  ed.) 

2£0.  257. 

In  2  Phillips  on  Insurance,  §  1404,  the  oppo- 
site view  is  maintained,  but  the  weight  of 
authority  is  with  the  proposition  as  stated 
above.  And  see  Dixon  on  Shipping,  §  615,  in 
this  connection. 

There  may  be  a  very  complicated  c?se  where 
a  portion  of  the  freight  is  advanced  by  a  char- 
terer on  a  round  voyage.  See  Carver  on  Car- 
riage by  Sea,  §  441. 

3.  Freight  Unearned.  —  Lee  v.  Grinnell,  5 
Duer  (N.  Y.)  400;  Nelson  v.  Belmont,  5  Duer 
(N.  Y.)  310;  Hathaway  v.  Sun  Mut.  Ins.  Co., 
8  Bosw.  (N.  Y.)  33;  The  Ship  Nathaniel 
Hooper,  3  Sumn.  (U.  S.)  542. 

Cost  of  Transshipment  Deducted  from  Contribu- 


tory Value  of  Freight.  —  Where  an  average  sac- 
rifice has  occurred  to  which  freight  is  bound 
to  contribute,  and  the  vessel  is  subsequently 
wrecked,  and  the  cargo  transshipped  to  the 
port  of  destination,  only  that  portion  of  the 
freight  which  remains  to  the  shipowner  over 
and  above  the  cost  of  transshipment  is  the 
freight  earned,  and  that  portion  alone  con- 
tributes. Dodge  v.  Union  Marine  Ins.  Co., 
17  Mass.  471. 

And  where  there  is  no  surplus  remaining, 
but  the  whole  freight  is  consumed  in  the 
transshipment,  no  freight  is  earned,  and  none 
contributes.  Potter  v.  Providence  Washing- 
ton Ins.  Co.,  4  Mason  (U.  S.)  298. 

4.  Profits.  —  2  Phillips  on  Insurance,  §  1294. 
If  there  is  a  profit  on  the  goods,  it  will  appear 
in  their  valuation  at  the  port  of  adjustment. 
1  Parsons  on  Shipping  431. 

5.  Ship's  Stores  and  Provisions.  —  Brown  v. 
Stapyleton,  4  Bing.  119,  13  E.  C.  L.  367;  Ste- 
vens and  Benecke  on  Average  (Phil,  ed.)  251; 
3  Kent's  Com.  240.  The  provisions  and  stores 
shipped  on  board  by  the  shipowner  appear  in 
contribution  in  the  form  of  freight,  for  they 
are  the  means  of  earning  freight.  If  any  sur- 
plus remains  unconsumed,  that  portion  is  added 
to  the  ship's  value  and  thus  appears  in  the 
coni-ibution.  2  Phillips  on  Insurance,  §  1399. 
and  §§  1382.  1383. 

Provisions  Supplied  by  a  Shipper  of  passengers 
or  animals  stand  on  a  very  different  footing 
from  the  ship's  provisions.  Their  value  does 
not  appear  in  ship  or  freight;  they  should 
therefore  contribute  in  the  hands  of  the  ship- 
per. 2  Phillips  on  Insurance,  §  1399,  doubting 
Brown  v.  Stapyleton,  4  Bing.  119,  13  E.  C.  L. 
367. 

6.  Contribution  Betwen  Two  Interests  Only.  — 

See  Moran  v.  Jones,  7  El.  &  El.  523,  90  E.  C. 
L.  523,  where  the  court  said  that  if  the  caigo 
was  to  be  considered  as  being  severed  from 
the  ship,  therefore  not  in  interest,  nevertheless 
it  would  be  a  case  of  general  average  in  re- 
spect of  the  ship  and  freight  under  the  charter- 
party  alone,  and  the  freight  must  contribute 
to  the  ship's  expenses.  See  Hall  v.  Janson,  4 
El.  &  Bl.  500,  82  E.  C.  L.  500.  And  see  Rose 
v.  Australasia  Bank,  (1894)  A.  C.  687,  where 
the  contribution  to  a  portion  of  the  expenses 
was  between  freight  and  cargo  alone,  and  as 
to  another  portion  between  ship,  freight,  and 
cargo 

An  act  is  a  general  average  sacrifice  if  it  is 
done  to  preserve  more  interests  than  one. 
Lord  Blackburn  in  Kemp  v.  Halliday,  6  B.  & 
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Persons  Liable. 


Property  Belonging  to  State  or  Government.  —  Property  shipped  belonging  to  a 
sovereign  state  or  to  the  government  is  not  exempt  from  liability  to  contribute.1 

Property  and  Baggage  of  Passengers.  —  That  part  of  a  person's  baggage  or  clothing 
which  is  in  daily  use  or  which  is  attached  to  the  person  does  not  contribute.* 
But  baggage  not  in  daily  use,  but  stored  in  the  ship's  compartments,  does 
contribute.3 

jewels  —  Money.  —  Jewels  and  precious  stones  shipped  on  board  a  vessel  are 
liable  to  contribute  to  the  general  average ; 4  so  likewise  are  bank  bills  and 
specie.5 

The  Wages  of  Seamen  never  contribute  to  a  general  average,6  except  in  the 
single  case  of  a  ransom.7 

2.  Persons  Liable.  —  The  persons  liable  to  contribute  to  the  general  average 
are  the  owners  of  each  of  the  interests  or  subjects  liable,  and  for  whose  benefit 
the  act  has  been  done.8 

Consignee's  Interest.  —  A  special  interest,  such  as  that  of  a  consignee  of  goods, 
will  not  render  a  person  liable.9 

Liability  Personal,  Not  Avoided  by  Abandonment.  —  The  liability  to  pay  one's  propor- 
tion of  the  general  average  contribution  becomes  a  personal  liability  and  can- 
not be  avoided  by  abandoning  one's  property  to  the  underwriters  as  for  a 
total  loss.10 

Individuals  Saved  by  Sacrifice.  —  The  liability  of  a  person  to  contribute  is  depend- 
ent on  ownership  or  interest  in  property  that  is  liable.    Persons  as  individuals 


S  723,  118  E.  C.  L.  723.  See  also  Pacific  Mail 
Steamship  Co.  v.  New  York,  etc.,  Min.  Co., 
69  Fed.  Rep.  414,  affirmed  74  Fed.  Rep.  564. 

1.  Government  Property  Contributes.  —  U.  S.  v. 
Wilder,  3  Sumn.  (U.  S.)  308;  Brown's  Case,  15 
Ct.  CI.  392;  U.  S.  v.  Ames,  1  Woodb.  k  M. 
(U.  S.)  86;  Brown  v.  Stapyleton,  4  Bing.  119, 
13  E.  C.  L.  367.  See  The  Davis,  10  Wall.  (U. 
S.)  18. 

Since  the  United  States  cannot  be  sued,  con- 
tribution can  be  enforced  from  the  govern- 
ment only  through  a  libel  in  rem  against  the 
property,  when  this  does  not  interfere  with  the 
possession  of  the  United  States.  U.  S.  v. 
Wilder,  3  Sumn.  (U.  S.)  303 ;  The  Davis,  10 
Wall.  (U.  S.)  18.  Compare  Briggs  v.  Light 
Boat  Upper  Cedar  Point,  11  Allen  (Mass.)  157. 

2.  Clothing  and  Property  in  Daily  Use. —  Har- 
ris v.  Moody,  30  N.  Y.  266,  86  Am.  Dec.  375; 
Heye  v.  North  German  Lloyd,  33  Fed.  Rep. 
60,  affirmed  36  Fed.  Rep.  705;  2  Phillips  on  In- 
surance, §  1394. 

The  reason  seems  to  be  that  these  things, 
which  are  in  constant  use  and  accessory  to  the 
person,  should  be  exempted  even  as  the  per- 
son of  a  freeman  is  exempted.  3  Kent's  Com. 
240,  241;  Harris  v.  Moody,  30  N.  Y.  266,  86 
Am.  Dec.  375. 

3.  Stored  Baggage. —  Heye  v.  North  German 
Lloyd,  33  Fed.  Rep.  6o,  36  Fed.  Rep.  705; 
Stevens  and  Benecke  on  Average  (Phil,  ed.) 
251- 

4.  Jewels.  —  Peters  v.  Milligan,  Park  on  In- 
surance (8th  ed.)296;  Stevens  and  Benecke  on 
Average  (Phil,  ed.)  247.  But  jewels  do  not 
contribute  when  carried  about  the  person. 
Abbott  on  Shipping(5th  Am.  ed.)  503;  3  Kent's 
Com.  240. 

5.  Banknotes  and  Specie.  —  Harris  v.  Moody, 
30  N.  Y.  266,  86  Am.  Dec.  375,  affirming  4 
Bos  w.  (N.  Y.)  210  (bank  notes);  Be  van  v.  U. 
S.  Bank,  4  Whart.  (Pa.)  301,  33  Am.  Dec.  64 
(specie).  See  also  The  Emblem,  Davies  (U. 
S.)  61. 


Negotiable  Paper.  —  So  also  ought  notes,  bills 
of  exchange,  etc.,  contribute.  Harris  v. 
Moody,  30  N.  Y.  266,  86  Am.  Dec.  375.  But 
two  eminent  authorities  say  tbey  should  not 
contribute,  being  merely  the  evidence  of 
money.  2  Phillips  on  Insurance,  §  1397;  I 
Parsons  on  Shipping  457. 

6.  Wages.  —  Utpadel  v.  Fears,  1  Sprague  (U. 
S.)  559;  The  Saratoga,  2  Gall.  (U.  S.)  164. 

7.  Abbott  on  Shipping  (5th  Am.  ed.)  504;  3 
Kent's  Com.  241. 

8.  The  Owner  of  an  Interest  which  is  liable  is 
of  course  liable  himself  to  contribute  to  the 
general  average.  Scaif  v.  Tobin,  3  B.  &  Ad. 
523,  23  E.  C.  L.  139.  Apd  see  Birkley  v. 
Presgrave,  1  East  220;  Dobson  v.  Wilson,  3 
Campb.  480;  Sherwood  v.  Ruggles,  2  Sandf. 
(N.'Y.)  55. 

A  Part  Owner  of  a  Vessel  is  liable  in  sohdo  for 
a  balance  due  on  a  general  average  adjust- 
ment. National  Board  of  Marine  Under- 
writers v.  Melchers,  45  Fed.  Rep.  643. 

Partners,  it  seems,  are  each  liable  individu- 
ally for  the  total  sum  of  a  general  average 
contribution.  Sims  v.  Willing,  8  S.  &  R.  (Pa.) 
105. 

Charterer  Who  Is  Also  Owner  of  Cargo.  —  A 

charterer,  as  such,  is  not  liable  to  contribution. 
But  where  the  charterer  is  also  the  owner  of 
the  cargo,  he  is  not  released  from  his  obliga- 
tion to  contribute  to  the  payment  of  general 
average  expenses  by  a  stipulation  in  the  char- 
ter party  that  "  it  is  further  agreed  that  all 
liability  of  charterers,  under  the  agreement, 
shall  cease  as  soon  as  the  cargo  is  shipped  on 
board;  all  questions,  whether  of  demurrage 
or  otherwise,  to  be  settled  with  the  consignees, 
the  owner  and  captain  looking  to  their  lien  on 
cargo  for  this  purpose."  Marwick  v.  Rogers, 
163  Mass.  50,  47  Am.  St.  Rep.  436. 

9.  Scaif  v.  Tobin,  3  B.  &  Ad.  523,  23  E.  C. 
L-  T39- 

10.  Delaware  Ins.  Co.  v.  Delaunie,  3  Binn. 
(Pa.)  295. 
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on  shipboard  do  not  contribute  to  the  general  average  loss  in  respect  of  their 
lives,  though  their  lives  may  have  been  thereby  saved.1 

Lender  on  Bottomry.  —  It  has  been  said  that  a  lender  on  bottomry,  probably 
because  his  payment  depends  on  the  safe  arrival  of  the  vessel,  must  contribute 
to  a  general  average.* 

3.  Adjustment  and  Estimation  —  a.  In  General.  —  The  principle  of  con- 
tribution is  that  each  of  the  interests  liable  must  contribute  to  general  average 
in  proportion  to  its  value.3 

How  Property  Sacrificed  Assessed  in  Contribution.  —  111  regard  to  sacrifices,  the  prac- 
tical rule  adopted  is  that  the  property  sacrificed  for  the  general  benefit  is 
regarded  as  though  it  had  never  been  lost,  but  actually  was  a  portion  of  the 
whole  mass  on  which  contribution  is  assessed  at  the  time  of  adjustment.4 
Therefore,  if  other  goods  arrive  at  their  destination  in  a  damaged  state,  owing 
to  causes  which  would  equally  have  affected  the  goods  jettisoned,  it  is  pre- 
sumed that  the  goods  jettisoned  would  have  arrived  in  a  damaged  state ;  and 
they,  therefore,  are  contributed  for  at  this  depreciated  value.5 

Contributory  Interests  Assessed  by  Value  at  Port  of  Destination  or  Adjustment.  —  All 
property  contributes  to  the  sacrifice  according  to  its  value  at  the  port  of 
destination  or  port  of  adjustment.6 

Value  at  Time  of  Incurring  Expenditures  Contributes.  —  Since  extraordinary  expendi- 
tures are  a  sacrifice  of  something  which  was  not  itself  a  portion  of  the  original 


1.  No  Contribution  for  Lives  Saved.  —  Brown  v. 
Stapyleton,  4  Bing.  ii),  13  E.  C.  L.  367;  Ste- 
vens and  Benecke  on  Average  (Phil,  ed.)  251; 
Harris  v.  Moody,  30  N.  Y.  266,  86  Am.  Dec. 
375- 

Contribution  doss  not  extend  to  the  persons 
of  freemen,  whose  lives  are  of  too  much  dig- 
nity and  worth  to  be  susceptible  of  valuation. 
3  Kent's  Com.  240;  Abbott  on  Shipping  (5th 
Am.  ed.)  503. 

Bat  in  Barelli  71.  Hagan,  13  La.  580.  it  was 
held  that  the  owner  of  slaves  was  liable  to 
contribute  for  them  to  a  general  average.  And 
see  Abbott  on  Shipping  (5th  Am.  ed.)  503. 

2.  Lenders  on  Bottomry  and  Respondentia  are 
liable  to  contribution  in  general  average. 
Chandler  v.  Gamier,  6  Mart.  N.  S.  (La.)  599. 
And  see  Pennsylvania  Ins.  Co.  v.  Duval,  8  S. 
&  R.  (Pa.)  138,  where  the  court  seems  to  hold 
that  in  Pennsylvania  lenders  on  respondentia 
are  liable  in  general  average.  Co?npare  The 
Eliza  Lines,  61  Fed.  Rep.  308,  where  it  is  held 
that  bottomry  does  not  contribute  except  to 
the  expenditures  of  the  owners  of  the  vessel 
from  their  own  funds  for  bringing  the  wreck 
into  port  or  providing  for  its  preservation. 

3.  Calculation  of  Amount  Which  Each  Interest 
Contributes.  —  Few  authorities  discuss  the 
mathematical  method  of  arriving  at  the 
amount  of  contribution  due  from  each  interest 
or  subject  to  the  general  average,  probably 
because  the  practical  rule  adopted  is  so  well 
establibhed,  viz.,  that  each  interest  contributes 
in  proportion  to  its  value  or  the  benefit  re- 
ceived. Carver  on  Carriage  by  Sea,  §415;  2 
Phillips  on  Insurance,  §§  T373,  1400;  Stevens 
and  Benecke  on  Average  (Phil,  ed.)  239. 

The  rule  may  be  stated  in  the  terms  of  a 
mathematical  proportion  thus:  "  Each  of  the 
persons  liable  to  contribute  must  contribute  in 
respect  of  each  of  the  interests  for  which  the 
act  has  been  done,  a  sum  which  bears  to  the 
general  average  loss  the  same  proportion  which 
the  value  of  such  interest  bears  to  the  aggre- 
gate value  of  all  such  interests."    Mr.  H.  C. 


Dowdell  on  the  Codification  of  the  Law  of  Gen- 
eral Average,  in  Law  Quarterly  Review,  Jan., 
1895,  p.  32.  See  also  I  Parsons  on  Shipping 
345.  Stated  more  shortly,  the  total  amount  to 
be  contributed,  divided  by  the  total  amount  of 
the  contributory  interests,  equals  the  percent- 
age of  the  value  of  each  contributory  interest 
for  which  the  owner  thereof  is  liable.  A  prac- 
tical and  detailed  example  of  a  general  aver- 
age adjustment  will  be  found  in  2  Arnould 
on  Marine  Insurance  (6th  ed.)  909,  and  a  de- 
tailed analysis  of  the  adjustment  of  the  gen- 
eral average  in  Nelson  v.  Belmont  is  to  be 
found  in  5  Duer  (N.  Y.)  325. 

4.  Arnould  on  Marine  Insurance  (3d  ed.) 
803;  Lowndes  on  General  Average  19.  See 
also  supra,  this  section,  Interests  Liable. 

5.  Cargo  Saved  Damaged  —  Cargo  Sacrificed 
Estimated  as  Damaged. —  Fletcher  v.  Alexan- 
der, L.  R.  3  C.  P.  375.  In  this  case,  from  a 
vessel  laden  with  salt  one  thousand  tons  of 
the  salt  were  jettisoned.  After  arrival  at  the 
port  of  destination,  it  was  found  that  nine 
hundred  and  sixty  tons,  the  greater  part  of 
what  remained,  were  damaged  by  water  leak- 
ing into  the  ship's  hold,  and  only  one  hundred 
tons  of  the  salt  were  of  sound  value.  It  was 
held  that,  if  the  salt  jettisoned  had  remained 
on  board  it  would  almost  of  a  certainty  have 
been  damaged  by  water  along  with  the  rest, 
and  that  the  jettisoned  salt  could  receive 
contribution  only  on  its  estimated  value  in 
such  damaged  condition.  See  further  Stevens 
and  Benecke  on  Average  (Phil,  ed.)  231,  232, 
and  note;  Lowndes  on  General  Average  19; 
Arnould  on  Marine  Insurance  (3d  ed.)8o9. 

6.  Value  at  Port  of  Adjustment  or  Destination. 
—  2  Phillips  on  Insurance,  §  1373;  I  Parsons 
on  Shipping  462;  Stevens  and  Benecke  on 
Average  (Phil,  ed.)  242;  Bedford  Commercial 
Ins.  Co.  v.  Parker,  2  Pick.  (Mass.)  11,  13  Am. 
Dec.  388;  Clark  v.  United  F.  &  M.  Ins.  Co.,  7 
Mass.  365,  5  Am.  Dec.  50;  McLoon  v.  Cum- 
mings,  73  Pa.  St.  98.  And  see  infra,  this  section, 
Contributory  Value  of  Interests. 
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adventure  and  not  exposed  to  the  vicissitudes  of  the  voyage,  property  should 
contribute  on  the  value  it  had  at  the  time  when  the  expenditure  was  incurred.1 
In  cases  of  extraordinary  expenditure  the  actual  amount  expended  for  the 
general  good  is  the  amount  to  be  contributed  for.2 

Separate  Adjustments  Where  Both  Sacrifice  and  Expenditure.  —  If  there  has  been  sacri- 
fice of  both  money  and  property,  there  should  be  separate  and  distinct 
adjustments  on  different  valuations;  one  for  the  extraordinary  expenses, 
another  for  the  sacrifice  of  property.3 

Where  Part  of  the  Cargo  Has  Been  Sold  at  an  Intermediate  Port  for  the  general  benefit, 
whether  the  adjustment  of  the  loss  should  be  on  principles  similar  to  adjust- 
ments in  cases  of  jettison  is  doubtful.4 

Adjustment  Not  an  Award.  —  The  making  of  an  average  statement  by  adjusters 
is  not  binding  as  an  award  by  arbitrators.5 

b.  PLACE  OF  ADJUSTMENT  —  (i)  Place  Is  Port  of  Destination. — The  place 
of  adjustment  is  the  final  port  of  destination  of  the  ship.6 

(2)  Adjustment  at  Foreign  Port  —  Its  Effect.  — The  general  average  is 
adjusted  according  to  the  law  of  the  place  of  adjustment,7  and  an  average 


1.  Extraordinary'  Expenditures.  —  "  In  case  of 
expenditures  which  are  absolutely  reimburs- 
able, the  value  at  the  lime  of  incurring  them 
ought  to  contribute."  2  Phillips  on  Insur- 
ance, §  1374. 

"As  this  contribution  is  claimed  as  a  recom- 
pense for  services  rendered,  and  not  a  com- 
pensation for  property  voluntarily  sacrificed 
for  the  common  good,  the  party  who  performed 
or  paid  for  those  services  was  entitled  to  his 
recompense,  although  the  ship  should  have 
been  afterwards  totally  lost  before  completing 
her  voyage.  The  contribution,  therefcre, 
must  be  adjusted  according  to  the  value  of  the 
respective  articles  saved  at  the  time  when  the 
expense  was  incurred."  Spafford  v.  Dodge, 
14  Mass.  66. 

And  see  Douglas  v.  Moody,  9  Mass.  548. 
See  however  Carver  on  Carriage  by  Sea,  §  428, 
where  it  is  said  that  although  this  is  the  rule, 
yet  in  actual  practice  average  adjusters  ob- 
serve no  distinction  between  cases  of  sacrifices 
and  expenditures. 

2.  2  Phillips  on  Insurance,  §  1357. 

3.  2  Phillips  on  Insurance,  §  1377;  Stevens 
and  Benecke  on  Average  (Phil,  ed.)  243. 

4.  Sale  of  Part  of  Cargo  Abroad.  —  Since  this 
question  has  never  been  adjudicated,  it  is  im- 
possible to  say  what  the  practice  is.  Probably 
no  case  has  ever  occurred  in  which  part  of  a 
cargo  has  been  sold  for  the  general  benefit, 
and  when  subsequently  the  whole  adventure, 
ship  and  cargo,  has  been  lost  by  another 
peril.  Story,  J.,  speaks  of  this  case  as  being 
in  the  nature  of  a  comprehensive  loan,  but  also 
says  that  "  it  bears  a  considerable  resemblance 
to  the  case  of  a  jettison,  for  the  owner  is  de- 
prived of  his  property  for  the  common  good, 
and  to  him  it  must  be  immaterial  whether  the 
loss  be  by  a  sacrifice  at  sea  or  on  shore."  The 
Ship  Packet,  3  Mason  (U.  S.)  260.  See  for  a 
discussion  of  the  principles  of  adjustment  in 
this  case,  supra,  this  title,  General  Average 
Loss —  Sale  or  Hypothecation  of  Cargo  Abroad. 

5.  The  Alpine,  23  Fed.  Rep.  815. 

6.  Port  of  Destination  Is  Place  of  Adjustment. 
—  Thornton  v.  U.  S.  Insurance  Co.,  12  Me. 
153;  Loring  v.  Neptune  Ins.  Co.,  20  Pick. 
(Mass.)  411;  Strong  v.  New-York  Firemen  Ins. 
Co.,  ii  Johns.  (N.  Y.)  323;  Lewis  v.  Williams, 


1  Hall  (N.  Y.)  437;  Gray  v.  Wain,  2  S.  &  R. 
(Pa.)  229,  7  Am.  Dec.  642;  Sturgis  v.  Cary,  2 
Curt.  (U.  S.)  382;  Bradley  v.  Cargo  of  Lum- 
ber, 29  Fed.  Rep.  648;  Olivari  v.  Thames,  etc., 
Marine  Ins.  Co.,  37  Fed.  Rep.  894;  Dalglish  v. 
Davidson,  5  Dowl.  &  R.  6,  16  E.  C.  L.  229; 
Stevens  and  Benecke  on  Average  (Phil,  ed.) 
268. 

"  In  one  point  all  [authorities]  agree, 
namely,  the  place  at  which  the  average  shall 
be  adjusted,  which  is  the  place  of  the  ship's 
destination  or  deli  very  of  her  cargo."  Simonds 
v.  White,  2  B.  &  C.  811,  9  E.  C.  L.  253. 

In  Case  of  a  Round  Voyage  Out  and  Home,  the 
port  of  departure  becomes  the  place  of  adjust- 
ment. Williams  v.  London  Assur.  Co.,  1  M. 
&  S.  318. 

Ship  Lost  —  Cargo  Transshipped  to  Destination. 

—  Where  the  ship  is  lost  during  the  voyage, 
but  the  cargo  is  transshipped  to  the  port  of 
destination,  that  port  still  remains  the  port  of 
adjustment,  where  the  forwarding  of  the  cargo 
is  a  continuance  of  the  original  voyage.  Mc- 
Loon  v.  Cummings,  73  Pa.  St.  98;  Barnard  v. 
Adams,  10  How.  (U.  S.)27o;  Bradley  v.  Cargo 
of  Lumber,  29  Fed.  Rep.  648. 

Voyage  Terminated  at  Intermediate  Port.  — 
Where  the  voyage  is  actually  terminated  at  an 
intermediate  port,  such  port  becomes  the  place 
of  adjustment.  McLoon  v.  Cummings,  73  Pa. 
St.  98;  Gillett  v.  Ellis,  11  111.  579;  Fletchers. 
Alexander,  L.  R.  3  C.  P.  375. 

Whether  Voyage  So  Terminated  a  Question  of 
Fact. —  Whether  a  voyage  actually  is  ter- 
minated or  not  at  an  intermediate  port  is  a 
question  of  fact,  and  each  case  must  be  gov- 
erned by  its  own  circumstances.  See  Hill  v. 
Wilson,  4  C.  P.  D.  329,  and  Mavro  v.  Ocean 
Marine  Ins.  Co.,  L.  R.  9  C.  P.  595,  affirmed!.. 
R.  10  C.  P.  414,  which  furnish  examples  on 
each  side  of  the  question. 

And  so  where  the  court  concluded  from  the 
actions  of  the  master  that  it  was  his  intention 
to  abandon  the  voyage  and  not  continue  it,  it 
was  held  that  the  average  should  be  adjusted 
at  that  port  where  the  voyage  was  actually  ter- 
minated although  the  cargo  was  transshipped 
to  its  destination.  National  Board  of  Marine 
Underwriters      Melchers,  45  Fed.  Rep.  643. 

7.  Law  of  Place  of  Adjustment  Governs.  —  Sim- 
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adjustment  at  the  port  where  it  ought  to  be  adjusted,  even  if  it  be  a  foreign 
port  and  adjusted  according  to  the  foreign  law,  is  binding  upon  all  parties 
to  it.1 

(3)  Where  Cargo  to  Be  Delivered  at  Several  Ports.  —  Where  there  are  a  num- 
ber of  different  consignments  of  cargo  which  the  ship  delivers  at  several  con- 
secutive ports,  if  an  average  loss  occurs  during  the  voyage  such  general 
average  should  be  adjusted  at  that  port  where  the  community  of  interest 
between  all  the  contributory  interests  involved  is  to  be  first  severed ;  that  is, 
at  the  very  next  port  where  a  part  of  the  cargo  is  to  be  delivered.2 

c.  Contributory  Value  of  Interests  —  (1)  Valuation  of  Cargo. — The 
rules  regarding  the  contributory  value  of  the  interests  are  not  uniform,  vary- 
ing at  different  places.  But  the  rule  is  now  fixed  in  regard  to  the  valuation  of 
goods. 

Valuation  at  Port  of  Destination  or  Adjustment  Governs.  —  The  value  which  they  have 
at  the  port  of  destination,  or  in  other  cases  at  the  port  of  adjustment,  is  to  be 
taken  for  all  purposes;  and  if  the  goods  have  been  jettisoned,  then  the  value 
for  which  they  might  have  sold  at  the  port  of  destination  is  to  be  taken.3 


onds  v.  White,  2  B.  &  C.  805,  9  E.  C.  L.  251; 
Mavro  v.  Ocean  Marine  Ins.  Co.,  L.  R.  9  C.  P. 
595;  Loring  v.  Neptune  Ins.  Co.,  20  Pick. 
(Mass.)  411 ;  Carver  on  Carriage  by  Sea,  §  427; 
Olivari  v.  Thames,  etc..  Marine  Ins.  Co.,  37 
Fed.  Rep.  894;  r  Parsons  on  Shipping  465. 

1.  Foreign  Adjustment  Is  Binding.  —  "The 
shipper  of  goods  tacitly,  if  not  expressly, 
assents  to  general  average  as  a  known  maritime 
usage  which  may,  accordingto  the  eventsof  the 
voyage,  be  either  beneficial  or  disadvantageous 
to  him.  And  by  assenting  to  general  average 
he  must  be  understood  to  assent  also  to  its  ad- 
justment, and  to  its  adjustment  at  the  usual 
and  proper  place;  and  to  all  this  it  seems  to 
us  to  be  only  an  obvious  consequence  to  add 
that  he  must  be  understood  to  consent  also  to 
its  adjustment  accordingto  the  usage  and  law 
of  the  place  at  which  the  adjustment  is  to  be 
made."  Abbott,  C.  J.,  in  Simonds  v.  White, 
2  B.  &  C.  805,  9  E.  C.  L.  251.  See  also  Thorn- 
ton v.  U.  S.  Insurance  Co.,  12  Me.  150;  Loring 
v.  Neptune  Ins.  Co.,  20  Pick.  (Mass.)  411; 
Strong  v.  New-York  Firemen  Ins.  Co.,  11 
Johns.  (N.  Y.)  323;  Lewis  v.  Williams,  1  Hall 
(N  Y.)  437;  McLoon  v.  Cummings,  73  Pa.  St. 
98;  Peters  v.  Warren  Ins.  Co.,  I  Story  (U.  S.) 
463;  Dalglish  v.  Davidson,  5  Dowl.  &  R.  6,  16 
E.  C.  L.  229;  1  Parsons  on  Shipping  464  et  seq. 

Ports  of  Sister  States  of  the  Union.  —  In  the 
United  States,  in  respect  of  general  average 
adjustments,  the  ports  of  one  state  are  foreign 
to  the  ports  of  another.  Lewis  v.  Williams,  1 
Hail  (N.  Y.)  437. 

Foreign  Judgment  on  Foreign  Adjustment.  — 
As  to  an  adjustment  in  a  foreign  country  and 
the  conclusiveness  of  a  judgment  of  a  tribunal 
in  that  country  rendered  upon  such  adjust- 
ment, see  Messina  v.  Petrococchino,  L.  R.  4 
P.  C.  144. 

Usually,  Where  There  Are  No  Local  Rules  or 
Statutes  at  the  port  of  adjustment,  the  parties 
will  be  bound  by  an  adjustment  made  accord- 
ing lo  the  general  maritime  law  of  the  country 
with  the  application  of  the  practice  of  average 
adjusters  to  such  matters  as  the  law  leaves  to 
local  custom.  The  L'Amerique,  35  Fed.  Rep. 
835. 

As  to  What  Matters  the  Adjustment  May  Be 
Opened.  —  The  general  average  adjustment  is 


not  conclusive  as  to  the  facts,  but  may  be 
opened.  The  Santa  Anna  Maria,  49  Fed.  Rep. 
878. 

The  general  average  adjustment  may  be 
opened  in  particulars  which  go  to  the  very 
foundation  of  the  claim,  as  that  there  was  no 
proper  case  of  general  average,  or  that  negli- 
gence caused  the  necessity.  Chamberlain  v. 
Reed,  13  Me.  357,  29  Am.  Dec.  506;  Cheravv, 
etc.,  R.  Co.  v.  Broadnax,  109  Pa.  St.  432,  58 
Am.  Rep.  733,  on  appeal  157  Pa.  St.  140. 

An  adjustment  is  not  binding  as  an  award. 
The  Alpine,  23  Fed.  Rep.  815. 

2.  Several  Ports  of  Delivery.  —  There  are  no 
adjudications.  "  The  practical  rule  may  be 
slated  thus:  The  adjustment  may  be  delayed 
as  long  as  the  contributory  interests  continue 
together,  and  should  be  delayed  until  the 
vessel  reaches  her  port  of  final  destination,  if 
they  are  to  continue  together  so  long.  But  if 
these  interests  are  to  be  separated,  then  the 
adjustment  should  be  made  at  the  place  where 
the  separation  first  takes  place."  I  Parsons 
on  Shipping  466. 

The  principles  governing  the  place  of  adjust- 
ment in  such  cases  as  this  are  discussed  at 
length  in  Carver  on  Carriage  by  Sea,  425, 
426;  but  an  opposite  conclusion  from  that  of 
Mr,  Parsons  is  there  reached.  The  rule,  how- 
ever, as  stated  by  Mr.  Carver,  would  seem  to 
be  unjust,  and  its  correctness  must  be  doubted. 
Furthermore,  if  several  jettisons  should  occur 
on  the  successive  passages  of  the  ship  in  a  voy- 
age of  this  sort,  distinct  adjustments  should 
be  made  for  each  jettison  at  the  successive 
ports  of  delivery.  2  Phillips  on  Insurance, 
§  1376. 

3.  Valuation  of  Cargo.  —  Abbott  on  Shipping 
(5th  Am.  ed.)  504;  Stevens  and  Benecke  on 
Average  (Phil,  ed.)  208;  Fletcher  v.  Alexander, 
L.  R.  3  C.  P.  375;  Rogers  v.  Mechanics'  Ins. 
Co.,  2  Story  (U.  S.)  173;  Gillett  v.  Ellis,  11  111. 
579;  Tudor  v.  Macomber,  14  Pick.  (Mass.)  38; 
Lee  v.  Grinnell,  5  Duer  (N.  Y.)  430;  Gray  v. 
Wain,  2  S.  &  R.  (Pa.)  229,  7  Am.  Dec.  642. 

Where  the  place  of  valuation  is  the  port  of 
destination,  the  freight  and  usual  charges  on 
the  goods  are  to  be  deducted  from  the  value. 
Gillett  v.  Ellis,  11  111.  579;  2  Phillips  on  Insur- 
ance, §  1402;  3  Kent's  Com.  242. 
99'  Volume  XIV. 


General  Average  Contribution.     GENERAL  AVERAGE. 


Adjustment  and  Estimation. 


When  Goods  May  Be  Valued  at  Invoice  Cost.  —  But  where  the  voyage  has  been  ter- 
minated at  some  intermediate  port  near  the  port  of  departure,  or  where  the 
ship  returns  to  the  port  of  departure,  goods  may  be  valued  at  their  invoice 
cost.* 

Goods  Sold  During  Voyage.  —  Where  goods  have  been  sold  subsequent  to  the 
general  average  sacrifice  for  their  own  good,  the  price  which  they  fetched  at 
such  sale  should  be  taken.2  But  where  the  goods  have  been  sold  f  cr  the  bene- 
fit of  all  at  a  foreign  port,  they  must  be  contributed  for  at  the  price  they 
would  have  brought  at  the  port  of  destination.3 

Where  Goods  Have  Been  Damaged  through  a  General  Average  Act,  the  extent  of  the 
depreciation  in  their  value  on  account  of  such  act  is  to  be  contributed  for.4 

(2)  Valuation  of  Ship.  — The  better  rule  for  the  valuation  of  the  ship  for 
all  purposes  is  her  value  at  the  port  of  departure,  deducting  a  reasonable  sum 
for  wear  and  tear  from  the  voyage.5    Where  the  ship  has  been  actually  sold 


Voyage  Broken  — Goods  Transshipped.  —  If  the 

voyage  has  been  actually  broken  up  at  an  in- 
termediate point,  and  the  goods  are  sent  for- 
ward in  another  vessel  to  the  port  of  desti- 
nation, their  value  at  the  latter  port  is  to  be 
taken.  McLoon  v.  Cummings,  73  Pa.  St.  g8; 
Gillett  v.  Ellis,  II  111.  579;  Wheaton  v.  China 
Mut  Ins.  Co.,  39  Fed.  Rep.  879. 

Goods  Jettisoned  at  Port  of  Necessity.  —  From 
the  authorities  above  cited  the  usual  rule  is 
that  goods  contribute  on  their  value  at  the 
final  port,  even  where  this  is  a  port  of  neces- 
sity. But  this  rule  must  be  qualified.  Where 
goods  have  been  jettisoned  and  the  voyage  is 
broken  up  at  a  port  of  necessity,  the  goods 
jettisoned  are  not  valued  on  the  basis  of  the 
market  at  that  port,  for  they  cannot  be  sup- 
posed to  have  any  market  there,  but  what  their 
value  would  have  been  if  carried  to  the  port  of 
destination  is  to  be  taken.  Tudor  v.  Macom- 
ber,  14  Pick.  (Mass.)  38;  Gillett  v.  Ellis,  11  111. 
579.  And  see  Rogers  v.  Mechanics'  Ins.  Co., 
1  Story  (U.  S.)  603. 

1.  Goods  Valued  at  Invoice  Price.  —  Tudor  v. 
Macomber,  14  Pick.  (Mass.)  38;  Stevens  and 
Benecke  on  Average  (Phil,  ed.)  244. 

Insurance  Premium  Not  Added.  —  When  goods 
are  valued  at  their  invoice  cost,  the  insurance 
premium  cannot  be  added.  2  Phillips  on  In- 
surance,      1405,  1406. 

In  Case  of  Capture,  cargo  is  valued  at  its  first 
cost,  or  invoice  price,  and  charges  at  the  port 
of  departure.  Leavenworth  v.  Delafield,  I 
Cai.  (N.  Y.)  573,  2  Am.  Dec.  201. 

2.  Lee  v.  Grinnell,  5  Duer  (N.  Y.)43o;  1  Par- 
sons on  Shipping  461. 

3.  And  from  this  estimation  are  to  be  de- 
ducted freight  and  landing  charges.  Depau 
v.  Ocean  Ins.  Co.,  5  Cow.  (N.  Y.j  63,  15  Am. 
Dec.  431. 

As  to  the  adjustment  when  goods  are  sold 
for  a  profit  at  the  port  of  necessity,  see  supra, 
this  title,  General  Average  Loss — Sale  or 
Hypothecation  of  Cargo  Abroad,  note. 

4.  Lee  v.  Grinnell,  5  Duer  (N.  Y.)429;  Car- 
ver on  Carriage  by  Sea,  §  419. 

General  Average  Adjustment  After  Limited- 
liability  Proceedings.  —  Where  the  general 
average  loss  was  due  to  negligence  chargeable 
to  the  shipowner,  and  the  shipowner  thereafter 
filed  a  libel  to  limit  his  liability  to  the  cargo 
owners  to  the  value  of  the  ship  and  freight,  and 
the  proceeds  of  the  ship  were  distributed  under 
a  decree  in  the  limited-liability  proceedings, 


the  amount  paid  under  the  decree  is  properly 
to  be  taken  into  account  in  general  average,  as 
the  divided  proceeds  of  the  ship  diminished 
the  losses  of  the  cargo  owners.  Pacific  Mail 
Steamship  Co.  v.  New  York,  etc.,  Min.  Co.,  74 
Fed.  Rep.  564,  affirming  69  Fed.  Rep.  414. 

5.  Valuation  of  Ship.  —  The  ship,  it  is  to  be 
noticed,  is  not  valued  according  to  her  value 
at  the  port  of  destination,  for  the  same  reasons 
as  to  valuation  do  not  hold  in  the  case  of  the 
ship  as  in  the  case  of  the  cargo.  "  The  goods 
are  intended  to  be  sold  at  the  port  of  destina- 
tion, and,  being  selected  for  that  market,  may 
be  supposed  in  general  to  fetch  a  good  price 
there.  Not  so  the  ship,  which  in  many  cases 
delivers  her  cargo  and  returns  to  the  place 
where  the  voyage  originated,  her  owners  hav- 
ing had  no  intention  to  sell  her  at  the  port  of 
delivery,  which  they  may  have  known  to  be  no 
market  for  ships."  Gray  v.  Wain,  2  S.  &  R. 
(Pa.)  258,  7  Am.  Dec.  642.  See  also  Stevens 
and  Benecke  on  Average  (Phil,  ed  )  213. 

The  contributory  value  of  the  ship  is  what 
she  is  worth  to  her  owner,  or  when  she  is  sac- 
rificed, her  value  is  taken  to  be  her  worth  at 
the  time  of  her  loss.  This  is  arrived  at  by 
taking  her  value  at  the  port  of  departure  with 
a  reasonable  allowance  for  wear  and  tear. 
Mutual  Safety  Ins.  Co.  v.  Ship  George,  Olc 
Adm.  157;  Star  of  Hope,  9  Wall.  (U.  S.)  203. 
This  deduction  was  held  to  be  one-fifth  of  the 
ship's  value  in  Gray  v.  Wain,  2  S.  &  R.  (Pa.) 
229,  7  Am.  Dec.  642;  Leavenworth  v.  Dela- 
field, 1  Cai.  (N.  Y.)  573,  2  Am.  Dec.  201. 

A  different  rule  seems  to  be  applied  in  Mas- 
sachusetts. Spafford  v.  Dodge,  14  Mass.  66; 
Douglas  v.  Moody,  9  Mass.  548. 

The  ship's  value  in  the  policy  of  insurance 
may  be  taken  when  not  incorrect.  Mutual 
Safety  Ins.  Co.  v.  Ship  George,  Olc.  Adm.  157; 
Star  of  Hope,  9  Wall.  (U.  S.)  203. 

The  amount  of  insurance  on  a  vessel  is  dis- 
tinct from  the  owner's  interest,  and  the  value 
of  the  vessel  cannot  be  increased  by  adding 
thereto  the  insurance,  in  order  to  increase  the 
amount  of  her  value  for  the  purposes  of  con. 
tribution.  The  Rapid  Transit,  52  Fed.  Rep. 
320.  Compare  The  City  of  Norwich,  118  U.  S. 
468. 

Where  Part  of  Ship  Is  Sacrificed.  —  Where  part 
of  the  ship's  material  has  been  sacrificed  for 
the  common  benefit,  she  is  to  receive  contribu- 
tion on  the  cost  of  repairs  of  such  damage,  or 
the  cost  to  replace  the  part  sacrificed,  deduct- 
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at  the  end  of  the  voyage  the  price  which  she  brings  at  such  sale  is  to  be  taken 
as  the  basis  of  her  valuation.1 

(3)  Valuation  of  Freight  —  When  Freight  Is  Contributed  For.  —  Where  freight  has 
been  lost  or  sacrificed  by  a  general  average  act,  the  owner  receives  contribu- 
tion on  the  gross  amount  of  freight  pending  at  the  time  of  sacrifice.2 

When  Freight  Contributes.  —  But  freight  contributes  only  on  the  amount  pend- 
ing at  the  time  of  sacrifice,  with  a  reasonable  deduction  to  cover  wages  and 
provisions  of  the  crew  and  other  charges  incurred  in  earning  freight.3 

Round  Voyage,  Outward  Bound  in  Ballast.  —  In  case  of  a  ship  chartered  for  a  round 
voyage,  outward  bound  in  ballast  and  to  return  home  with  a  cargo,  if  a  sacrifice 
occurs  on  the  outward  voyage  the  total  amount  of  freight  under  the  charter- 
party  contributes ;  the  freight  is  not  apportioned.4 

Where  There  Has  Been  More  than  One  General  Average  Sacrifice  during  a  voyage,  the 
amount  which  each  interest  is  to  receive  by  general  contribution  is  to  be  added 
to  its  value  in  determining  its  contributory  value.5 


ing  one-third  of  this  amount  for  "  new  for 
old."  Strong  v.  New-York  Firemen  Ins.  Co., 
11  Johns.  (N.  Y.)  323;  Dunham  v.  Commercial 
Ins.  Co.,  11  Johns.  (N.  Y.)  315,  6  Am.  Dec.  374; 
Carver  on  Carriage  by  Sea,  §  423;  3  Kent's 
Com.  243;  2  Phillips  on  Insurance,  §  1369. 

Particular  Average  Loss  Followed  by  General 
Average  Sacrifice  —  One-third  New  for  Old.  ■ — ■ 
When  a  ship  which  has  sustained  particular 
average  damage,  and  has  subsequently  made 
a  general  average  sacrifice,  is  sold  as  a  con- 
structive total  loss  upon  arrival  in  port,  the 
amount  to  be  contributed  to  in  general  aver- 
age is  the  difference  between  the  value  of  the 
ship  before  the  particular  average  damage  and 
the  estimated  cost  of  repairing  that  damage 
less  the  amount  realized  by  the  sale  of  the 
ship,  and  the  rule  as  to  "  one-third  new  for 
old  "  is  not  to  be  applied  in  estimating  the 
cost  of  repairing  the  particular  average  dam- 
age. Henderson  v.  Shankland,  (1896)  1  Q.  B. 
525,  74  L.  T.  Rep.  238.  Upon  the  question 
whether  a  deduction  of  one-third  new  for  old 
should  be  allowed,  Lord  Esher,  M.  R.,  said: 
"  That  rule  has  been  adopted  as  between 
assured  and  underwriters  where  a  ship  has 
been  abandoned  and  repairs  have  been  made, 
because  the  shipowners  get  the  benefit  of  the 
repairs.  But  in  this  case  no  one  gets  the  ben- 
efit of  the  repairs  at  all.  No  repairs  have  been 
made.  That  makes  the  reasoning  of  Mathew, 
J.,  correct,  when  he  says,  '  The  answer  to 
the  defendant's  contention  that  there  should 
be  a  deduction  of  one-third  new  for  old  is  this, 
that  the  repairs  were  never  made.'  " 

See  further,  as  to  the  deduction  of  one-third 
new  for  old  in  cases  where  the  ship  is  a  con- 
structive total  loss,  the  title  Abandonment  and 
Total  Loss,  vol.  1,  p.  17. 

1.  Where  Ship  Sold  at  Port  of  Destination.  — 
And  this  is  the  rule  because  this  price  is  all 
she  was  actually  worth  to  her  owner.  Bell  v. 
Smith,  2  Johns.  (N.  Y.)  98;  Mutual  Safety  Ins. 
Co.  v.  Ship  George,  Olc.  Adrn.  162;  Lee  v. 
Grinnell,  5  Duer(N.  Y.)  400;  McLoon  v.  Cum- 
tnings,  73  Pa.  St.  98. 

2.  Valuation  of  Freight  Contributed  For.  — 
1  Parsons  on  Shipping  431;  2  Phillips  on  In- 
surance, §  1368;  1  Parsons  on  Maritime  Law 
329.  And  see  Mutual  Safety  Ins.  Co.  v.  Ship 
George,  Olc.  Adm.  157.  Here  the  court  dis- 
cussed this  principle,  and  seems  to  have  re- 
fused to  follow  it.    It  was  said  there  that 

14  C.  of  L. — 63 


freight  ought  to  contribute  and  receive  contri- 
bution on  the  same  amount. 

In  England,  when  freight  is  contributed  for, 
the  same  deductions  for  wages  and  provisions 
of  the  crew  are  made  on  the  gross  freight,  as 
when  freight  contributes.  Carver  on  Carriage 
by  Sea,  §  436. 

3.  Contribution  by  Freight.  —  Mutual  Safety 
Ins.  Co.  v.  Ship  George,  Olc.  Adm.  157. 

In  Massachusetts  the  deduction  is  one-third. 
Humphreys  v.  Union  Ins.  Co.,  3  Mason  (U.  S.) 
439.  This  is  also  said  to  be  the  deduction 
made  in  practice  in  Maine,  Pennsylvania, 
Maryland,  and  Louisiana.  I  Parsons  on  Ship- 
ping 431;  Dixon  on  Shipping,  §  615. 

The  deduction  is  said  to  be  one-half  the 
gross  freight  in  New  York,  Virginia,  Alabama, 
Georgia,  Texas,  and  California.  Leavenworth 
v.  Delafield,  1  Cai.  (N.  Y.)  573,  2  Am.  Dec. 
201;  Heyliger  v.  New- York  Firemen  Ins.  Co., 
11  Johns.  (N.  Y.)  85;  1  Parsons  on  Shipping 
431;  Dixon  on  Snipping,  §  615. 

In  England  the  principle  of  valuing  the 
freight  is  the  same.  But  there  is  no  fixed  rule 
as  to  deduction.  In  each  case  a  proper  deduc- 
tion is  made  for  crew's  wages  and  other  costs 
of  earning  freight.  Stevens  and  Benecke  on 
Average  (Phil,  ed.)  215,  255. 

4.  Bound  Voyage  Outward  in  Ballast  —  No 
Apportionment. —  This  is  the  rule  because  the 
whole  Treight  is  plainly  at  risk  and  saved  by 
the  sacrifice.  Williams  v.  London  Assur.  Co., 
1  M.  &  S.  318;  The  Brig  Mary,  1  Sprague  (U. 
S.)i7;  Arnould  on  Marine  Insurance  (ed.  1866) 
816;  1  Parsons  on  Shipping  452.  See  also  The 
Dorothy  Foster,  6  C.  Rob.  88;  The  Progress, 
1  Edw.  Adm.  210. 

This  is  probably  the  more  correct  rule;  but 
see  Stevens  and  Benecke  on  Average  (Phil, 
ed.)  258,  where  the  opposite  view  is  contended 
for.    See  also  2  Phillips  on  Insurance,  §  1387. 

Cargo  Out  and  Home.  —  But  where  a  vessel 
first  takes  out  a  cargo  to  a  port,  which  she  de- 
livers there,  and  then  takes  on  another  cargo 
for  another  port,  on  the  home  voyage,  if  a 
general  average  occurs  on  the  outward  voyage 
the  freight  for  the  homeward  voyage  would 
not  contribute.  1  Parsons  on  Shipping  453; 
Spafford  v.  Dodge,  14  Mass.  66;  Carver  on 
Carriage  by  Sea,  §  439. 

5.  Lee  v.  Grinnell,  5  Duer  (N.  Y.)  400;  Nel- 
son v.  Belmont,  5  Duer  (N.  Y.)  310;  Carver  on 
Carriage  by  Sea,  §  419. 
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VI.  Instjbee's  Liability  to  Conteibute  —  1.  In  General.  —  That  insurers 
on  either  ship,  freight,  or  cargo  must  make  good  under  their  terms  in  the 
policy  of  insurance  a  loss  sustained  by  a  general  average  has,  of  course,  never 
been  doubted,  and  for  this  purpose  it  makes  no  difference  whether  the  assured 
suffers  the  loss  himself  directly  by  the  sacrifice  of  his  own  property  for  the 
benefit  of  the  rest,  or  whether  he  suffers  loss  by  reason  of  his  liability  to 
contribute  to  another's  general  average  loss.1 

Loss  Must  Arise  from  Peril  Insured  Against.  —  But  insurers  are  liable  to  indemnify 
on  a  general  average  loss  only  when  it  is  occasioned  by  perils  of  the  sea,  or  by 
one  of  the  perils  insured  against  in  the  policy.* 

Insured  May  Eesort  to  Insurer  Directly  Without  Waiting  for  Contribution.  —  Where  an 
assured  has  suffered  a  loss  which  is  a  general  average  loss,  he  is  in  general 
entitled  to  recover  from  his  insurers  in  the  first  instance  on  the  full  amount  of 
his  loss,  leaving  them  to  recover  in  his  place  his  contribution  from  the  other 
interests.  He  is  not  obliged  to  resort  to  the  other  contribution  before  falling 
back  on  his  insurers.3 

1.  Insurer's  Liability  Is  General  Average.  — 

The  underwriters  are  directly  liable  for  gen- 
eral average  losses  to  the  whole  amount,  with 
right  of  recovery  over  against  the  various  con- 
tributory interests,  or  they  may  be  called  upon 
to  reimburse  the  assured  to  the  extent  of  the 
proportionate  or  ratable  amount  of  his  contri- 
bution; that  proportion  of  it,  viz.,  which  the 
value  of  his  interest  as  insured  bears  to  its 
value  as  estimated  for  the  purposes  of  contri- 
bution. 2  Arnould  on  Marine  Insurance  (6th 
ed.)  916.    See  also  Dickenson  v.  Jardine,  L.  R. 

3  C.  P.  639;  Dent  v.  Smith,  L.  R.  4  Q.  B.  414; 
Providence,  etc.,  Steamship  Co.  v.  Phoenix 
Ins.  Co.,  89  N.  Y.  560. 

The  insurers,  however,  are  liable  only  when 
they  have  insured  the  very  thing  that  is  called 
upon  to  contribute  to  an  average  loss.  2  Par- 
sons on  Maritime  Law,  c.  II,  p.  425. 

In  practice,  underwriters  almost  never  con- 
test their  general  liability  to  contribute  or  to 
pay  losses  on  property  insured  merely  because 
the  loss  is  occasioned  by  a  general  average. 
It  will  be  seen  that  the  question  as  to  an 
insurer's  liability  always  comes  before  the 
courts  on  a  different  contention  from  their 
general  liability.  Il  is  for  the  interests  of  in- 
surers to  pay  losses  occasioned  by  a  general 
average,  as  shippers  and  shipowner  will  feel 
themselves  free  to  make  such  sacrifices  and 
expenditures  as  will  prevent  a  total  destruction 
of  all  interest,  for  which  insurers  would  be 
liable  at  all  events,  if  occasioned  by  perils 
insured  against.    See  Padelford  v.  Boardman, 

4  Mass.  548,  where  Sewall,  J.,  said:  "  A  lib- 
eral construction  in  this  respect  appears  con- 
ducive to  the  interest  of  insurers  in  the 
benefit  they  derive  from  every  reasonable  pre- 
caution against  impending  and  extraordinary 
risks,  such  as  the  continuing  at  sea  with  a 
vessel  disabled  in  her  sails  and  rigging." 

Insurers  on  Fire  Policies.  —  But  this  rule  as 
to  liability  cannot  be  extended  to  a  fire  insur- 
ance company  which  has  insured  a  vessel 
against  fire.  Merchants',  etc.,  Transp.  Co.  v. 
Associated  Firemen's  Ins.  Co.,  53  Md.  448,  36 
Am.  Rep.  428. 

2.  Underwriters  are  liable  to  make  indem- 
nity on  general  average  loss  only  when  such 
loss  is  caused  by  one  of  the  perils  insured 
against.  2  Phillips  on  Insurance,  §§  1353, 
1409;   2  Parsons  on  Maritime  Law  425 ;  Sher- 


wood v.  General  Mut.  Ins.  Co.,  1  Blatchf.  (U. 
S.)  251;  Harris  v.  Scaramanga,  L.  R.  7  C.  P. 
481.  See  Powell  v.  Gudgeon,  5  M.  &  S.  431; 
Sarquy  v.  Hobson,  2  B.  &  C.  7,  9  E.  C.  L.  5. 

3.  Insurers  Must  Indemnify  in  First  Instance  — 
American  Cases.  —  The  leading  case  in  the 
United  States  is  Maggrath  v.  Church,  I  Cai. 
(N.  Y.)  196,  2  Am.  Dec.  173.  The  reasons 
there  given  by  Kent,  J.,  are  that  the  loss  arises 
wholly  from  a  peril  within  the  policy,  and 
therefore  the  plaintiff  has  a  light  to  look  to 
the  underwriters  for  complete  indemn  fication. 
"  One  great  object  of  insurance  is  promptly  to 
reinvest  the  assured  with  his  capital,  lost  by 
the  perils  of  the  sea,  and  thereby  enable  him 
to  continue  his  commercial  enterprises."  In 
accord  are  Vandenheuvel  v.  United  Ins.  Co., 
1  Johns.  (N.  Y.)  405;  Watson  v.  Marine  Ins. 
Co.,  7  Johns.  (N.  Y.)  57;  Jumel  v.  Marine  Ins. 
Co.,  7  Johns.  (N.  Y.)  412,  5  Am.  Dec.  283; 
Potter  v.  Providence  Washington  Ins.  Co.,  4 
Mason  (U.  S.)  298 ;  Greely  v.  Fremont  Ins.  Co., 
9  Cush.  (Mass.)  415;  Forbes  v.  Manufacturers' 
Ins.  Co.,  r  Gray  (Mass.)  371;  Lord  v.  Neptune 
Ins.  Co.,  10  Gray  (Mass.)  109;  Faulkner  v. 
Augusta  Ins.  Co.,  2  McMull.  L.  (S.  Car.)  158; 
Hanse  v.  New  Orleans  M.  &  F.  Ins.  Co.,  10 
La.  1,  29  Am.  Dec.  456.  But  see  Lapsley  v. 
Pleasants,  4  Binn.  (Pa.)  502,  for  the  opposite 
view. 

English  Eule.  —  The  English  cases  are  more 
conflicting,  with  the  weight  of  earlier  cases 
against  liability  to  indemnify  in  the  first  in- 
stance. See  Kemp  v.  Halliday,  6  B.  &  S.  723, 
118  E.  C.  L.  723,  where  a  marked  distinction 
is  drawn  between  the  American  and  the  Eng- 
lish rule  in  this  connection,  and  in  regard  to 
marine  insurance.  And  see  Job  v.  Langton,  6 
El.  &  Bl.  779,  88  E.  C.  L.  779.  The  question 
was  not  here  discussed,  but  the  defendant 
underwriters  set  up  the  claim  of  general  aver- 
age in  order  to  limit  their  liability  on  the  loss. 
Arnould  on  Marine  Insurance  (ed.  1866)  824. 
But  see  Dickenson  v.  Jardfne,  L.  R.  3  C.  P. 
639,  in  harmony  with  the  American  rule. 
A.  insured  his  goods  b)r  a  policy  which  in- 
cluded jet'ison  among  the  perils  insured 
against.  The  goods  were  jettisoned  during 
the  voyage,  under  circumstances  constituting 
a  general  average  loss.  A.  sued  his  under- 
writers without  first  claiming  contribution 
from  ship  or  other  cargo.  It  was  held  that  he 
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But  Right  AgainBt  Insurer  Does  Not  Affect  Right  to  Recover  Contribution.  — -It  cannot 
prejudice  one's  claim  to  contribution  to  a  general  average  loss  that  the  prop- 
erty sacrificed  is  insured  and  that  the  owner  may  recover  from  his  underwriters 
for  the  loss  by  perils  insured  against.1 

In  Respect  of  Loss  by  Jettison  of  Deck  Cargo,  insurers  are  liable  to  make  good  such 
loss  or  to  contribute  thereon  when  there  is  a  general  custom  in  the  trade  of  the 
goods  sanctioning  the  carriage  of  such  deck  load.* 

2.  Adjustment  of  Insurer's  Liability.  —  In  the  adjustment  of  the  insurer's 
contribution  to  general  averages,  the  practice  is  probably  not  uniform.  But 
the  rules  which  now  obtain  in  this  country  seem  to  be  as  follows : 

Where  the  Contributory  Value  of  the  Article  Exceeds  the  Valuation  Agreed  upon  in  the 
policy,  the  insurer  is  liable  for  that  proportion  of  the  contribution  which  the 
sum  insured  bears  to  the  contributory  value  of  the  article.3 

Where  the  Contributory  Value  of  the  Article  Is  Less  than  the  Valuation  Agreed  upon  in  the 
policy,  the  insurer  is  liable  for  such  proportion  of  the  contribution  as  the  sum 
insured  bears  to  the  valuation  agreed  in  the  policy.4    This  is  the  rule  where 


was  entitled  to  recover  the  full  value  of  his 
goods,  and  his  insurers  would  then  be  entitled 
to  stand  in  his  place  in  respect  of  the  right  to 
general  average  contribution. 

When  Insurers  Are  Entitled  to  Deduction.  — 
Where  the  assured  on  the  ship  is  owner  of 
both  ship  and  cargo,  and  the  ship  alone  is  in- 
sured, and  there  is  a  general  average  loss  on 
the  ship,  the  owner  is  supposed  to  hold  in  his 
own  hands  the  contribution  due  in  respect  of 
the  cargo  to  such  loss,  and  the  underwriters 
are  entitled  to  a  deduction  from  their  liability 
for  such  contributory  share  due  from  the 
cargo.  Potter  v.  Providence  Washington  Ins. 
Co.,  4  Mason  (U.  S.)  298;  Jumel  v.  Marine 
Ins.  Co.,  7  Johns.  (N.  Y.)  425,  5  Am.  Dec.  283. 

1.  Insured  May  Recover  Contribution  Without 
Resorting  to  Insurers.  —  The  principles  in- 
volvsd  in  general  average  and  the  right  to  re- 
cover thereon  are  quite  distinct  from  the  policy 
of  insurance,  which  cannot  concern  the  origi- 
nal parties  to  the  general  average.  Price  v. 
Noble.  4  Taunt.  123. 

2.  When  Insurers  Responsible  for  Deck  Cargo. — 
Da  Costa  v.  Edmunds,  4  Campb.  142;  Milward 
v.  Hibbert,  3  Q.  B.  120,  43  E.  C.  L.  659;  Hazle- 
ton  v.  Manhattan  Ins.  Co.,  12  Fed.  Rep.  159; 
Wood  v.  Phoenix  Ins.  Co.,  I  Fed.  Rep.  235,  on 
appeal  8  Fed  Rep.  27;  Rogers  v.  Mechanics' 
tns.  Co.,  1  Story  (U.  S.)  603;  Toledo  F.  &  M. 
Ins.  Co.  v.  Spears,  16  Ind  52;  Taunton  Cop- 
per Co.  v.  Merchants'  Ins.  Co.,  22'  Pick. 
(Mass.)  10S;  Merchants',  etc.,  Ins.  Co.  v.  Shil- 
lito,  15  Ohio  St.  559,  86  Am.  Dec.  491. 

And  where  there  is  a  custom  so  to  carry 
goods  insurers  must  adjust  themselves  to  such 
custom,  if  they  have  insured  the  goods  belong- 
ing to  that  trade;  and  insurers  on  the  ship  and 
on  underdeck  cargo  must  contribute  to  the 
jettison  of  deck  cargo  belonging  to  other 
owners.  Hazleton  v.  Manhattan  Ins.  Co.,  12 
Fed.  Rep.  159;  Wood  v.  Phoenix  Ins.  Co., 
1  Fed.  Rep.  235,  on  appeal  8  Fed.  Rep.  27;  2 
Parsons  on  Marine  Insurance  221.  But  see 
contra,  Smith  v.  Wright,  1  Cai.  (N.  Y.)  43,  2 
Am.  Dec.  162;  Lenox  v.  United  Ins.  Co.,  3 
Johns.  Cas.  (N.  Y.)  178.  But  these  were  early 
cases  decided  before  the  law  was  fullv  settled. 

3.  Where  Contributory  Value  Exceeds  Agreed 
Value. —  Clark  v.  United  F.  &  M.  Ins.  Co., 
7  Mass.  365,  5  Am.  Dec.  50;  Bedford  Commer- 


cial Ins.  Co.  v.  Parker,  2  Pick.  (Mass.)  11,  13 
Am.  Dec.  388;  Dent  v.  Smith,  L.  R.  4  Q.  B. 
414;  2  Phillips  on  Insurance,  §  1410.  In  such 
cases  no  distinction  is  regarded  between  a 
valued  and  an  open  policy. 

The  reason  of  this  rule  as  stated  in  the  text 
is  not  apparent  at  first,  but  it  becomes  more 
manifest  when  the  proposition  is  stated  in  this 
form:  Where  the  contributory  value  exceeds 
the  agreed  valuation  in  the  policy,  whatever 
proportion  is  paid  in  contribution  by  reason  of 
the  excess  of  the  contributory  over  the  insured 
value,  such  proportion  is  paid  by  the  assured. 
On  this  proporticn  he  is  his  own  insurer.  For 
whatever  is  paid  on  a  contributory  value  not 
exceeding  the  insured  value,  the  assured  is 
indemnified  on  the  proportion  insured.  Thus 
if  a  cargo  should  contribute  six  hundred  dc  liars 
on  a  value  of  three  thousand  dollars,  when 
the  value  in  the  policy  on  the  cargo  is  one 
thousand  dollars  insured  to  the  same  amount, 
one  thousand  dollars;  two-thirds  would  repre- 
sent the  proportion  not  covered  by  insurance, 
on  which  proportion  the  assured  would  be  his 
own  insurer,  and  one-third  would  represent 
the  proportion  covered  by  the  policy.  The 
insurers  would  therefore  pay  one-third  of  six 
hundred  dollars,  or  two  hundred  dollars.  See 
Hotchkiss  v.  Commercial  Mut.  Ins.  Co.,  1 
Robt.  (N.  Y.)  489. 

4.  Where  Contributory  Value  Is  Less  than 
Agreed  Value.  —  Mr.  Phillips  gives  this  illus- 
tration: If  the  value  of  the  property  as  be- 
tween the  parties  to  the  policy  is  one  thousand 
dollars,  and  half  of  that  amount  is  covered  by 
the  policy,  and  the  same  property  contributes 
to  general  average  on  the  amount  of  one  thou- 
sand five  hundred  dollars,  the  insurer  is  liable 
to  refund  only  thirty-three  and  one-third  per 
cent,  of  the  contribution,  though  fiftv  per  cent, 
of  the  value  of  the  property  as  between  the 
parties  to  the  policy  is  insured.  But  if  the 
property  contributes  on  five  hundred  dollars, 
a  value  less  than  the  insured  value,  the  in- 
surer is  liable  to  refund  half  the  contribution 
only,  since  this  indemnifies  the  assured  for 
half  the  amount  contributed,  and  by  the 
original  contract  between  them  this  is  all  the 
assured  can  ask.  It  seems  that  the  first  rule 
fails  to  apply  in  this  second  case,  since  the 
assured  has  by  the  policy  paid  a  premium  for 
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the  policy  is  a  valued  one.  Where  it  is  open,  the  average  adjustment  would 
probably  furnish  the  standard  of  value.1 

3.  Insurers  as  Affected  by  Adjustments  Abroad.  —  Since  in  many  instances 
cases  of  general  average  will  be  adjusted  according  to  the  law  and  practice  of 
a  foreign  country,  which  may  differ  from  those  of  the  United  States,  it 
follows  that  the  liabilities  of  insurers  to  pay  on  an  average  loss  may  be 
materially  affected  when  the  insurers  have  entered  into  the  contract  of  insur- 
ance with  the  assured  on  the  basis  of  our  laws.  In  such  cases  are  adjustments 
abroad  binding  upon  the  insurer? 

Foreign  Adjustments  Generally  Binding.  —  According  to  the  weight  of  authority 
the  rule  is  that  such  adjustments  are  binding  upon  insurers  although  the  foreign 
adjustments  differ  from  an  adjustment  in  this  country  in  law  and  practice.2 

Foreign  Adjustments  When  Not  Binding.  —  But  where  by  the  law  in  a  foreign  port, 
the  general  average  loss  is  accounted  as  a  loss  by  perils  of  the  sea,  when  such 
a  loss  in  a  similar  case  would  not  be  so  regarded  in  this  country,  it  has  been 
held  that  the  insurer  is  not  bound  by  the  adjustment  made  in  such  foreign 


an  insurance  of  fifty  percent,  of  the  property's 
value,  whereas,  if  five  hundred  dollars  were 
taken  as  the  standard  of  value,  the  insured 
would  be  held  for  a  full  indemnification. 
2  Phillips  on  Insurance,  §  1410. 

Insurers  on  Freight.  —  When  these  principles 
come  to  be  applied  to  cases  of  adjustment  on 
freight,  the  case  becomes  more  complicated,  as 
three  valuations  appear  —  agreed  valuation  in 
the  policy,  gross  amount  of  freight,  and  net 
freight  on  which  the  owner  contributes.  The 
practice  in  these  cases  does  not  seem  to  be 
anywhere  laid  down.  It  would  seem  that  in 
ordinary  cases  gross  freight  ought  to  be  disre- 
garded. In  Brewers.  American  Ins.  Co.,  123 
Mass.  7S,  the  court  did  not  pass  on  this  ques- 
tion, there  being  a  special  agreement  in  that 
case.  A  policy  of  insurance  of  three  thousand 
dollars  on  freight  valued  at  fifteen  thousand 
dollars  contained  the  following  clause:  "  In 
case  of  general  average,  this  company  is  not 
liable  to  contribute  on  a  sum  greater  than 
the  amount  herein  insured."  At  the  end  of 
the  voyage  the  owner  received  his  entire 
freight,  twenty  thousand  five  hundred  and 
sixty-four  dollars  and  thirty-four  cents.  The 
contributory  value  of  the  estimated  net  freight 
was  thirteen  thousand  eight  hundred  and 
thirty-two  dollars  and  eighty-six  cents,  on 
which  the  owner  paid  four  thousand  two  hun- 
dred and  seventy-six  dollars  in  general  aver- 
age. It  was  held  that  the  insurer  need  pay 
only  six  hundred  and  twenty  three  dollars  and 
seventy-nine  cents  —  the  proportion  which 
three  thousand  dollars  bore  to  twenty  thou- 
sand five  hundred  and  sixty-four  dollars  and 
thirty-four  cents,  the  actual  gross  freight 
received. 

The  rule  in  regard  to  adjusting  an  insurer's 
liability  is  now  the  same  in  New  York  ports 
as  in  Massachusetts  ports.  Dixon  on  Ship- 
ping (3d  ed),  §  620;  Hotchkiss  v.  Commercial 
Mut.  Ins.  Co.,  1  Robt.  (N.  Y.)  489;  Provi- 
dence, etc.,  Steamship  Co.  v.  Phoenix  Ins. 
Co.,  89  N.  Y.  560. 

Adjustment  on  Sacrifice  Which  Is  Total  Loss.  — 
But  this  method  of  adjustment  probably  ob- 
tains only  in  cases  where  an  insurer's  liability 
on  an  average  contribution  is  to  be  deter- 
mined, or  where  the  partial  loss  is  a  general 
average  loss.    Where  the  assured  has  suffered 


a  total  loss  by  the  sacrifice  of  his  own  properly 
and  he  is  proceeding  directly  against  his 
underwriters  in  the  first  instance,  the  liability 
ot  the  latter  is  then  adjusted  in  the  same  way 
as  in  ordinary  cases  of  total  loss  by  perils  of 
the  sea.    See  Griswold  v.  Union  Mut.  Ins.  Co., 

3  Blatchf.  (U.  S.)  231;  Forbes  v.  Manufactur- 
ers' Ins.  Co.,  1  Gray  (Mass.)  371;  Boardman 
v.  Boston  Marine  Ins.  Co.,  146  Mass.  442. 

1.  Griswold  v.  Union  Mut.  Ins.  Co.  3 
Blatchf.  (U.  S.)  231. 

2.  Insurers  Bound  by  Adjustments  Abroad. —  In 
general,  the  same  adjustment  must  obtain  be- 
tween the  insurer  and  the  assured  as  between 
the  owner  of  ship,  freight,  and  cargo.  There- 
fore, where  a  general  average  has  been  fairly 
settled  at  a  foreign  port  between  the  original 
parties,  and  the  assured  has  paid  his  propor- 
tion of  it  there,  he  may  recover  from  his  in- 
surer the  amount  as  fixed  by  such  adjustment. 
Leavenworth  v.  Delafield,  1  Cai.  (N.  Y.)  573,  2 
Am.  Dec.  201;  Gracie  v.  New  York  Ins  Co., 
8  Johns.  (N.  Y.)  237;  Strong  v.  New  York  Fire- 
men's Ins.  Co.,  11  Johns.  (N.  Y.)  323;  Depau 
v.  Ocean  Ins.  Co.,  5  Cow.  (N.  Y.)  63,  15  Am. 
Dec.  431;  Clark  v.  United  F.  &  M.  Ins.  Co.,  7 
Mass.  365,  5  Am.  Dec.  50;  Shaw,  C.  J.,  in 
Loring  v.  Neptune  Ins.  Co.,  20  Pick.  (Mass.) 
411 ;  Story,  J.,  in  Peters  v.  Warren  Ins.  Co..  I 
Story  (U.  S.)  463.  « 

Contra.  —  Some  authorities,  especially  in 
England,  assert  the  opposite  rule.  Thornton 
v.  U.  S.  Insurance  Co.,  12  Me.  150;  Lenox  v. 
United  Ins.  Co.,  3  Johns.  Cas.  (N.  Y.)  178; 
Shepherd  v.  Chewter,  I  Campb.  274;  Bousfield 
v.  Barnes,  4  Campb.  228:  Herbert  v.  Cham- 
pion, 1  Campb.  134;  Power  v.  Whitmore,  4  M. 
&  S.  141 ;  but  this  last  case  has  often  been  dis- 
tinguished on  the  ground  that  it  did  not  appear 
that  the  adjustment,  made  at  Lisbon,  was 
really  made  in  accordance  with  the  law  and 
practice  there  See  also  2  Arnould  on  Marine 
Insurance  (6th  ed.)  912;  Dent  v.  Smith,  L.  R. 

4  Q.  B.  414,  per  Hayes,  J.,  at  page  454.  See 
also  Newman  v.  Cazalet,  2  Park  on  Insurance 
900;  Walpole  v.  Ewer,  2  Park  on  Insur- 
ance 89S. 

As  to  a  more  complicated  case  in  which 
there  were  several  adjustments  made  at  differ- 
ent ports,  see  The  Mary  Thomas,  (1894)  P. 
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port,  because  such  an  adjustment  materially  changes  the  original  contract 
between  the  parties,  and  in  these  cases  the  insurer  can  never  be  presumed  to 
have  guaranteed  an  indemnity  for  a  loss  arising  from  such  a  cause.1 

VII.  General  Average  as  Affected  by  Contract  or  Custom.  —  It  is  clearly 
competent  for  the  parties  to  make  any  contract  they  wish  which  may  enlarge 
or  limit  their  liabilities  respecting  a  general  average.3 

Contracts  Exempting  from  Liability  Must  Be  Clear.  —  But  ill  exempting  one  from 
liability  to  contribute  to  a  general  average  it  seems  that  courts  are  slow  to 
enforce  or  import  such  contracts  between  the  parties.  Such  exemptions  can 
only  be  made  in  clear  and  express  terms.3 

Stipulations  in  Bills  of  Lading  exempting  the  carrier  from  liability  for  all  damages 
or  Ioss^arising  from  certain  causes  specified  will  not  exempt  him  in  his  liability 
in  general  average  contribution,  although  arising  from  causes  specified  within 
the  exceptions.4    But  restrictions  of  this  nature  in  bills  of  lading  will  be 


1.  When  Foreign  Adjustment  Is  Not  Binding. 

—  See  2  Phillips  on  Insurance,  §  1414;  ShilT  v. 
Louisiana  State  Ins.  Co.,  6  Mart.  N.  S.  (La.) 
629. 

Contracts  to  Abide  by  Foreign  Adjustments.  — ■ 

But  underwriters  now  frequently  insert  a 
clause  in  the  policy  by  which  they  agree  to 
abide  by  an  "  average  as  per  foreign  state- 
ment." In  such  cases  it  seems  that,  no  matter 
in  which  of  the  three  particulars  above  ex- 
plained the  foreign  statement^may  differ  from 
the  home  rule  or  practice,  the  underwriter, 
under  his  contract,  becomes  conclusively 
bound  by  such  foreign  statement.  Hendricks 
v.  Australasian  Ins.  Co.,  L.  R.  9  C.  P.  460; 
Harris  v.  Scaramanga,  L.  R.  7  C.  P.  481; 
Mavro  v.  Ocean  Marine  Ins.  Co.,  L.  R.  g  C.  P. 
595,  affirmed  L.  R.  10  C.  P.  414. 

But  one  English  case  says  that  where  a  ship 
is  outward  bound,  in  ballast  to  load  for  a  re- 
turn voyage,  and  the  only  persons  interested 
in  the  ship  and  chartered  freight  are  the  ship- 
owners, expenses  incurred  cannot  then  be 
treated  as  general  average  for  which  the  de- 
fendants will  be  liable  on  their  policy;  there 
is  no  need  of  any  foreign  average  statement, 
and  the  foreign  statement  clause  has  no  effect. 
The  Brigella,  (1893)  P.  189. 

2.  Obligation  Varied  by  Contract.  —  Abbott, 
C.  J.,  in  Simonds  v.  White,  2  B.  &  C.  8n,  9 
E.  C.  L.  253. 

In  Stewart  v.  West  India,  etc.,  Steamship 
Co.,  L.  R.  8  Q.  B.  88,  362,  the  court  held  that 
the  parties  may  affect  or  change  the  operation 
of  the  laws  of  general  average  as  between 
themselves.  By  the  terms  of  the  bill  of  lading 
the  parties  agreed  that  general  average  was 
"  to  be  adjusted  according  to  British  custom," 
consequently  the  loss  occasioned  to  merchan- 
dise by  pouring  water  into  the  ship's  hold  to 
extinguish  a  fire  was  held  to  be  particular 
average  in  accordance  with  the  practice  of 
English  average  adjusters,  though  bylaw  such 
loss  would  be  usually  accounted  as  general 
average.  See  Harris  v.  Scaramango,  L.  R.  7 
C.  P.  481. 

So  where  a  charter-party  contains  a  stipula- 
tion on  the  part  of  the  owners  to  keep  the  ship 
in  good  order  and  repair  during  the  whole 
course  of  the  voyage,  the  entire  expense  of 
any  repair,  whatever  may  be  the  cause,  is  to 
be  borne  by  the  shipowner  and  cannot  be 
made  the  subject  of  general  average.  Jack- 
son v.  Charnock,  8  T.  R.  509. 


A  consignee,  not  the  owner  of  the  goods, 
may  make  himself  liable  to  pay  a  general 
average  contribution  when  he  accepts  a  bill  of 
lading  of  such  goods  with  a  stipulation  therein 
contained  that  the  consignee  shall  pay  general 
average  charges.  Scaif  v.  Tobin,  3  B.  &  Ad. 
525,  23  E.  C.  L.  140. 

Agreement  Not  Binding  on  Insurer  Not  a  Party. 

—  VVhere  the  ship  was  stranded  at  the  com- 
mencement of  the  voyage,  and  it  was  agreed 
between  the  shipowner,  the  owners  of  the 
cargo,  and  the  charterers  to  abandon  the  voy- 
age and  sell  the  cargo,  and  to  allow  freight 
paid  to  the  charterers  as  a  condition  of  relin- 
quishing the  voyage,  as  a  general  average 
charge,  it  was  held  that  an  insurer  upon  (he 
ship  was  not  bound  by  this  agreement,  he 
having  not  been  a  party  thereto  nor  ratified  it. 
Earnmoor  Steamship  Co.  v.  New  Zealand  Ins. 
Co.,  73  Fed.  Rep.  867. 

3,  Contracts  that  Limit  Liability  Not  Favored. 

—  Lush,  J.,  in  Crooks  v.  Allan,  5  Q.  B.  D.  40. 

4.  Stipulations  Exempting  Carrier  from  Losses 
from  Specified  Causes.  —  Crooks  v.  Allan,  5  Q. 
B.  D.  38;  Schmidt  v.  Royal  Mail  Steamship 
Co.,  45  L.  J.  Q.  B.  646.  In  this  latter  case 
Lush,  L.  J.,  said  that  the  office  of  a  bill  of  lad- 
ing is  to  provide  for  the  rights  and  liabilities 
of  parties  in  reference  to  the  contract  to  carry, 
and  it  is  not  concerned  with  liabilities  for  gen- 
eral average,  and  that  unless  the  contrary  ap- 
pears the  words  must  be  construed  with  refer- 
ence to  the  contract  to  carry. 

In  Burton  v.  English,  12  Q.  B.  D.  218, 
according  to  the  bill  of  lading,  the  goods, 
which  were  carried  on  deck,  were  shipped  "  at 
merchant's  risk."  It  was  held  that  such 
clause  did  not  exclude  the  shippers  from  their 
right  to  contribution  in  general  average  from 
the  shipowner  for  the  jettison  of  the  cargo; 
although,  at  the  same  time,  if  the  goods  had 
been  improperly  jettisoned,  under  circum- 
stances not  constituting  a  case  of  general 
average,  the  shipowners  as  common  carriers 
would  have  been  relieved  from  liability,  by 
operation  of  the  exempting  clause. 

Where  it  concerns  general  average  the  ex- 
empting clause  ceases  to  operate.  The  Roan- 
oke, 46  Fed.  Rep.  297,  affirmed  53  Fed.  Rep. 
270,  in  Circuit  Court  of  Appeals  59  Fed.  Rep. 
161,  18  U.  S.  App.  407. 

In  The  Carron  Park,  15  P.  D.  203,  the  court 
did  not  restrict  the  clause  exempting  the  car- 
rier from  liability  for  negligence  of  his  serv- 
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considered  valid  and  binding  when  they  are  clearly  expressed  and  are  not 
unreasonable.1 

A  General  Custom  may  change  the  law  of  general  average.2 

The  Practice  or  Custom  of  Average  Adjusters  may  raise  a  presumption  as  to  the  law 
of  general  average;  but  it  is  not  conclusive,  and  the  courts  will  refuse  to 
follow  such  custom  when  incorrect  or  not  consistent  with  reason.3 

VIII.  Jurisdiction  as  to  General  Average  —  1.  Nature  of  Obligation  to 

Contribute.  —  The  obligation  to  pay  a  general  average  contribution  has  been 
said  to  be  a  contractual  obligation  resting  on  the  theory  of  an  implied  contract 
between  the  parties  interested  to  contribute  to  a  general  average.*  But  this 
theory  has  never  been  fully  adopted.  It  is  not  regarded  now  as  resting  on 
any  theory  of  a  contract,  but  it  is  an  obligation  imposed  by  law  on  the  parties 
interested.     It  rests  on  principles  of  equity  and  justice.5 

2.  Courts  of  Law.  —  Although  general  average  is  primarily  a  principle  of 
maritime  law,  yet  the  obligation  to  contribute  in  general  average  is  of  the 
character  of  an  obligation  quasi  ex  contractu,  which  courts  of  common  law  will 
recognize  and  enforce.® 


ants  so  as  to  operate  upon  the  owner  only  in 
respect  of  his  relation  as  a  common  carrier; 
and  he  was  allowed  to  recover  contribution  in 
general  average  made  necessary  by  his  serv- 
ants' negligence,  and  that  too  when  such  an 
exemption  from  negligence  would  seem  to  be 
an  unreasonable  one.  But  see  The  Mary 
Thomas,  (1894.)  P.  108,  where,  under  similar 
circumstances  and  under  a  similar  exempting 
clause,  the  defendants  were  relieved  of  their 
liability  to  contribute  to  the  plaintiff's  general 
average. 

1.  Limitation  in  Bill  of  Lading  Clear  and  Ex- 
press.—  When,  however,  the  limitation  to  a 
liability  to  contribute  is  in  clear  and  express 
terms,  precluding  the  shipper  from  contribu- 
tion to  loss  by  jettison,  and  this  restriction  is 
not  unreasonable  under  the  circumstances,  the 
courts  will  enforce  it.  The  Enrique,  7  Fed. 
Rep.  490.  See  The  Enrique,  5  Hughes  (U.  S.) 
275. 

2.  General  Custom  in  Trade  or  Business.  —  In 
Atwoji  v.  Sellar,  4  Q.  B.  D.  342,  Cockburn, 
C.  J.,  said  that  a  custom  in  a  certain  trade  or 
business  might  affect  the  law  as  to  general 
average,  and  such  custom  might  become  bind- 
ing as  law,  but  the  practice  of  average  adjust- 
ers could  not  become  law. 

Thus,  as  has  been  seen,  a  custom  allowing 
cargo  to  be  carried  on  deck  will  entitle  the 
shipper  to  contribution  in  general  average  for 
its  loss  by  jettison.  Gould  v.  Oliver,  4  Bing. 
N.  Cas.  134,  33  E.  C.  L.  301;  Harley  v.  Mill- 
ward,  1  Jones  &  C.  224;    Milward  v.  Hibbert, 

3  Q.  B.  120,  43  E.  C.  L.  659;  Da  Costa  v.  Ed- 
munds, 4  Campb.  142;  Hazlelon  v.  Manhattan 
Ins.  Co.,  12  Fed.  Rep.  159;  Harris  v.  Moodv, 

4  Bosw.  (N.  Y.)  210,  affirmed  30  N.  Y.  266; 
Brown  v.  Cornwell,  1  Root  (Conn.)  60. 

But  a  Local  Understanding  of  the  Law  of  gen- 
eral average  as  to  contribution  by  a  vessel  and 
cargo  in  a  case  of  jettison  of  goods  carried  on 
deck,  the  cases  being  very  few  and  far  be- 
tween, does  not  constitute  a  controlling  cus- 
tom which  the  courts  will  follow.  The  John 
H.  Cannon,  51  Fed.  Rep.  46. 

3.  Practice  of  Average  Adjusters.  —  Svendsen 
v.  Wallace,  10  App.  Cas.  416.  See  Atwood  v. 
Sellar,  4  Q.  B.  D.  342,  and  the  dissenting 
opinion  of  Manisty,  J.    Compare  Stewart  v. 


West  India,  etc..  Steamship  Co.,  L.  R.  8  Q. 
B.  88,  distinguished  from  Atwood  v.  Sellar  in 
that  the  parlies  in  this  case  by  express  agree- 
ment adopted  the  practice  of  English  average 
adjusters  as  the  basis  of  the  adjustment, 
otherwise  such  practice  would  not  have  oper- 
ated to  affect  the  law. 

4.  Theory  of  Implied  Contract.  —  Wright  v. 
Marwood,  7  Q.  B.  D.  67.  In  this  case  the 
court  considered  the  obligation  as  one  resting 
on  an  implied  contract.  Bramwell,  L.  J., 
said:  "  To  judge  from  the  way  it  is  claimed 
in  England,  it  would  seem  to  arise  from  an 
implied  contract  inter  se  to  contribute  1  by 
those  interested.'  " 

5.  Rests  on  Equitable  Principles.  —  Some  diffi- 
culties, it  seems,  are  encountered  in  consider- 
ing this  obligation  to  contribute  to  rest  upon 
contract.  The  obligation  of  general  average 
might,  as  between  shipper  and  shipowner,  be 
considered  as  resting  on  an  implied  agreement 
arising  out  of  the  contract  of  carriage  which 
exists  between  them.  But  this  supposed  con- 
tractual obligation  entirely  fails  when  we 
come  to  consider  a  conttibution  between  differ- 
ent shippers,  unless  it  be  supposed  that  the 
shipowner  when  he  contracts  with  a  shipper 
represents  as  agent  all  the  other  shippers  who 
are  about  to  contract  with  him  and  transport 
their  goods  on  his  vessel.  But  in  many  cases 
this  reasoning  would  not  apply,  and  it  seems 
unsatisfactory.  Furthermore,  the  obligation 
is  governed  by  ancient  maritime  principles 
quite  different  from  those  governing  contracts 
of  carriage.  Burton  v.  English,  12  Q.  B.  D. 
218;  The  Roanoke,  46  Fed.  Rep  297,  59  Fed. 
Rep.  161,  18  U.  S.  App.  407.  See  Carver  on 
Carriage  by  Sea,  §  364;  Sonsmith  v.  The  J.  P. 
Donaldson,  21  Fed.  Rep.  671;  Simonds  v. 
White,  2  B.  &  C.  805,  9  E.  C.  L.  251;  Pirie  v. 
Middle  Dock  Co.,  44  L.  T.  N.  S.  426;  1  Story's 
Eq.  Jur.  §  490;  and  supra,  this  title,  Definition 
and  Genera/  Principles,  paragraph  Principle 
Underlying  Doctrine  of  General  Average. 

6.  Jurisdiction  of  Courts  of  Common  Law. — 
Birkley  v.  Presgrave,  1  East  220;  Price  v. 
Noble,  4  Taunt.  123;  Walden  v.  Le  Roy,  2  Cai. 
(N.  Y.)  263,  2  Am.  Dec.  236:  Sherwood  v. 
Ruggles,  2  Sandf.  (N.  Y.)  55;  Gray  v.  Wain. 
2  S.  &  R.  (Pa.)  229,  7  Am.  Dec.  642;  Meech  v. 
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3.  Jurisdiction  in  Equity.  —  Since  the  nature  of  the  obligation  to  contribute 
is  not  a  contractual  one,  but  the  right  rests  upon  principles  of  equity  and 
justice,  equity  courts  have  jurisdiction  of  general  average  causes.1 

4.  Admiralty  Jurisdiction.  —  Although  fundamentally  general  average  is  a 
principle  of  maritime  law,  the  jurisdiction  of  the  admiralty  over  such  causes 
was  at  one  time  very  much  restricted  and  by  some  authorities  even  denied.2 

In  America  this  question  is  now  well  settled.  The  admiralty  has  jurisdiction 
to  entertain  and  enforce  claims  for  general  average  contribution  through  libels 
both  in  rem  and  in  personam.  There  exists  a  maritime  lien  both  in  favor  of 
the  shipowner  against  the  cargo  and  of  the  shipper  against  the  ship.3 

Extent  of  Maritime  Lien.  —  This  maritime  lien  extends  only  to  the  amount  due 
from  that  interest  alone  against  which  the  lien  is  enforced  for  its  contributory 
share.4 

In  England,  it  seems,  the  jurisdiction  of  the  admiralty  is  much  narrower. 
There  is  no  maritime  lien  enforceable  by  a  libel  in  rem  to  recover  a  contribu- 
tion due  in  general  average.5    But  an  admiralty  court  may  entertain  a  claim 


Robinson,  4  Whart.  (Pa.)  360,  34  Am.  Dec. 
514;  Cram  v.  Aiken,  13  Me.  229,  29  Am.  Dec. 
503;  Gilleit  v.  Ellis,  11  111.  579;  Libby  v.  Gage, 
14  Allen  (Mass.)  267. 

Although  the  obligation  to  contribute  in 
general  average  is  an  equitable  one  imposed 
by  law,  yet  the  law  will  imply  a  contract  for 
the  purpose  of  conferring  a  remedy.  The 
John  Perkins,  21  Law  Rep.  87,  13  Fed.  Cas. 
No.  7,360;  Birkley  v.  Presgrave,  1  East  220. 

Maritime  Law  a  Part  of  the  Common  Law.  — 
The  maritime  law,  or  the  law  merchant,  is 
itself  a  part  of  our  common  law,  and  common- 
law  courts  can  take  cognizance  of  its  princi- 
ples. 1  Parsons  on  Shipping,  344.  See 
Rossiter  v.  Chester,  1  Doug.  (Mich.)  154,  for 
the  opposite  view;  but  this  early  case  is  no 
longer  followed. 

1.  Jurisdiction  in  Equity.  —  It  seems  that 
equity  has  jurisdiction  of  general  average 
causes  from  the  very  nature  of  the  subject, 
ths  obligation  to  contribute  being  one  imposed 
by  law  on  principles  of  equity  and  justice. 
Sturgess  v.  Ciry,  2  Curt.  (U.  S.)  59;  1  Story's 
Eq.  Jur.  (r3th  ed.),  §  491,  where  it  is  said: 
"  A  court  of  equity,  having  authority  to  bring 
all  the  parties  before  it  and  to  refer  the  whole 
m\ttertoa  master  to  take  an  account  and  to 
adjust  the  whole  apportionment  at  once, 
affords  a  safe,  convenient,  and  expeditious 
remedy." 

A  bill  in  equity  will  li;  to  recover  a  general 
average  contribution.  Sturgess  v.  Cary,  2 
Curt.  ('J.  S.)  59;  Patten  v.  Darling,  1  Cliff.  (U. 
S  )  254;  Mitchell  Transp.  Co.  v.  Pitterson,  22 
Fed.  Rep.  49;  Merithew  v.  Sampson,  4  Allen 
(Miss.)  192;  E-nery  v.  Huntington,  109  Mass. 
431,  12  Am.  Rep.  725;  Doane  v.  Keating,  12 
Leigh  (Va.)  391,  37  Am.  Dec.  671. 

2.  Admiralty  Jurisdiction  Denied.  —  Cutler 
v.  Rae.  7  How.  (U.  S.)  730,  in  effect  denies 
admiralty  jurisdiction  altogether.  See  also 
Beane  v.  The  Schooner  Mayurka,  2  Curt. 
(U.  S.)  72. 

This  doctrine  no  longer  prevails  in  America. 
Cutler  v.  Rae.  7  How.  (U.  S.)  730,  is  overruled 
by  New  England  Mut.  Marine  Ins.  Co.  v.  Dun- 
ham, 11  Wall.  (U.  S.)  1,  and  its  doctrine  is 
declared  to  be  entirely  incorrect  in  Bark  San 
Fernando  v.  Jackson,  12  Fed.  Rep.  341.  See 
also  Dupont  de  Nemnurs  v.  Vance,  19  How. 
(U.  S.)  162;  The  Congress,  1  Biss.  (U.  S.)  42. 


3.  American   Admiralty  Jurisdiction.  —  "The 

general  maritime  law  enforces  a  contribution 
independent  of  any  notion  of  contract,  upon 
the  ground  of  justice  and  equity.  *  *  * 
And  it  gives  a  lien  in  rem  for  the  contribution, 
not  as  the  only  remedy,  but  as  in  many  cases 
the  best  remedy  and  in  some  cases  the  only 
remedy."  Story,  J.,  in  U.  S.  v.  Wilder,  3 
Sumn.  (U.  S.)  311.  And  see  De  Lovio  v.  Boit, 
2  Gall.  (U.  S.)  475. 

The  lien  is  a  reciprocal  lien  existing  in  favor 
of  both  the  shipowner  against  the  cargo  and 
the  shipper  against  the  ship.  Dupont  de  Ne- 
mours v.  Vance,  19  How.  (U.  S.)  162;  Mutual 
Safety  Ins.  Co.  v.  Ship  George,  Olc.  Adm.  157; 
The  Mary,  5  Law  Rep.  (U.  S.)  75.  1  Sprague 
(U.  S.)  17;  The  John  Perkins.  21  Law  Rep.  (U. 
S.)  87,  13  Fed.  Cas.  No.  7,360;  Dike  v.  Propel- 
ler St.  Joseph,  6  McLean  (U.  S.)  573.  See  also 
The  Gold  Hunter,  Blatchf.  &  H.  Adm.  300; 
The  Boston,  Blatchf.  &  H.  Adm.  309;  Pope 
v.  Nickerson,  3  Story  (U.  S.)  492;  The  Ship 
Packet,  3  Mason  (U.  S.)  255. 

The  obligation  to  contribute  in  general  aver- 
age is  a  maritime  obligation,  which  the  ad- 
miralty will  enforce  by  a  libel  in  personam  even 
after  the  goods  have  been  delivered  uncon- 
ditionally to  the  consignee.  Bark  San  Fer- 
nando v.  Jackson,  12  Fed.  Rep.  341.  See  also 
New  England  Mut.  Marine  Ins  Co.  v.  Dun- 
ham, 11  Wall.  (U.  S.)  1;  Gloucester  Ins.  Co.  v. 
Younger,  2  Curt.  (U.  S.)  334;  Coast  Wrecking 
Co.  v.  Phcenix  Ins.  Co.,  7  Fed.  Rep.  236;  The 
Sarah  Jane,  I  Lowell  (U.  S.)  203. 

The  admiralty  will  entertain  a  libel  in  perso- 
nam for  an  average  contribution  against  the 
owners  of  the  ship.  National  Board  of  Marine 
Underwriters  v.  Melchers,  45  Fed.  Rep.  643. 

4.  Extent  of  Maritime  Lien.  —  The  Allianra, 
64  Fed.  Rep.  871.  In  this  case  it  was  held 
that  when  a  general  average  loss  occurs  dur- 
ing a  voyage,  and  one  of  the  interests  is  en- 
titled to  contribution,  the  maritime  lien  be- 
comes inchoate,  but  it  cannot  be  enforced  by 
the  proceeding//?  rem  until  an  adjustment  has 
been  made. 

5.  English  Admiralty  Jurisdiction. — Admiralty 
courts  in  England  have  no  jurisdiction  to  en- 
tertain claims  for  contribution  in  general  aver- 
age. La  Constancia,  2  W.  Rob.  487;  The 
North  Star,  Lush.  45;  The  Daring,  L.  R.  2  A. 
&  E.  260. 
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GENERAL  AVERAGE. 


and  Average  Bond, 


in  general  average  incidentally,  when  all  the  subjects  are  already  before  it.1 
IX.  AVERAGE  LIEN  AND  AVERAGE  BOND  —  Master's  Lien  for  General  Average.  — 

The  master  has  by  law  a  lien  on  the  goods  of  all  the  shippers  for  their  due  pro- 
portionate share  in  the  general  average  contribution,  and  this  lien  he  may  exer- 
cise in  behalf  of  either  the  shipowner  or  the  shippers  by  refusing  to  deliver  the 
goods  to  the  consignee  without  payment  or  security.8  By  this  means  the 
master  of  the  vessel  may  immediately  collect  the  amount  of  the  general 
average,  and  the  one  entitled  to  contribution  may  look  to  the  master. 

Delivery  of  Goods  upon  Average  Bonds.  —  In  practice,  however,  it  is  customary  for 
the  master  to  deliver  the  goods  to  the  consignees  upon  each  of  them  signing 
an  average  bond  by  which  they  oblige  themselves  each  to  pay  his  propor- 
tionate share  of  the  general  average.3 


1.  Where  Property  Is  Already  Before  the  Court 
through  another  suit,  the  admiralty  may  take 
cognizance  of  a  general  average  claim  inci- 
dentally in  the  disposition  of  the  funds.  Cargo 
ex  Galam,  Brown  &  L.  167;  The  Oquendo, 
38  L.  T.  N.  S.  151;  The  Daring,  L.  R.  2  A.  & 
E.  260. 

But  there  are  early  authorities  in  England 
which  seem  to  assert  a  jurisdiction  of  the  ad- 
miralty in  general  average.  The  Hoffnung,  6 
C.  Rob.  383;  The  Gratitudine,  3  C.  Rob.  255; 
2  Browne  Cir.  &  Ad.  122. 

2.  Average  Lien  and  Bond. — Sherwood  v.  Rug- 
gles,  2  Sandf.  (N.  Y.)  55;  U.  S.  v.  Wilder,  3 
Sumn.  (U.  S.)  311;  The  Water  Witch's  Cargo,  29 
Fed.  Rep.  159;  Hobson  v.  Lord,  92  U.  S.  397; 
Wellman  v.  Morse,  33  U.  S.  App.  610;  Gillette/. 
Ellis,  11  111.  579;  Chamberlain  v.  Reed,  13  Me. 
357,  29  Am.  Dec.  506;  Strong  v.  New-York 
Firemen  Ins.  Co.,  n  Johns.  (N.  Y.)  323;  Sher- 
wood v.  Ruggles,  2  Sandf.  (N.  Y.)  55;  Simonds 
v.  White,  2  B.  &  C.  805,  9  E.  C.  L.  251;  Scaif 
v.  Tobin,  3  B.  &  Ad.  523,  23  E.  C.  L.  139; 
Crooks  v.  Allan,  5  Q.  B.  D.  38;  Hallettf.  Bous- 
field,  18  Ves.  Jr.  187.  See  also  supra,  this 
title,  Jurisdiction  as  to  General  Average. 

Lien  in  Favor  of  Connecting  Carrier. —  And  see 
The  Morning  Mail,  17  Fed.  Rep.  545,  where 
there  was  a  privilege  of  reshipping,  and  the 
goods  were  damaged  in  one  of  the  connecting 
lines,  making  a  general  average  necessary. 
It  was  held  that  the  connecting  carrier  could 
hold  the  goods  under  a  lien  until  the  average 
contribution  should  be  paid  or  secured. 

3.  Delivery  of  Goods  upon  Bond.  —  See  1  Par- 
sons on  Shipping 473;  Abbott  on  Shipping  (5th 
Am.  ed.)  508. 

In  Cole  v.  Bartlett,  4  La.  130,  the  court  held 
that  a  condition  obliging  consignees  to  deliver 
an  average  bond  before  delivery  of  the  goods 
was  not  an  unreasonable  one. 

The  master  is  not  obliged,  after  an  adjust- 
ment has  been  made,  to  accept  an  average 
bond  in  place  of  the  cargo,  but  he  may  hold 
the  goods.  The  Water  Witch's  Cargo,  29  Fed. 
Rep.  159. 

Bond  Not  Estoppel  to  Show  Loss  Not  General 
Average.  — -The  signing  and  giving  of  an  aver- 
age bond  does  not  estop  the  consignees  from 
subsequently  setting  up  that  negligence  or  un- 
seaworthiness on  the  part  of  the  vessel  was  the 
proximate  cause  of  the  general  average  loss. 
Cheraw,  etc.,  R.  Co.  v.  Broadnax,  109  Pa.  St. 
432,  58  Am.  Rep.  733,  157  Pa.  St.  140;  Conrad 
v.  De  Montcourt,  138  Mo.  311. 

Nature  of  Lien  —  Character  of  Bond.  —  The 


nature  of  the  lien  of  a  shipowner  on  cargo  for 
a  general  average  contribution  is  fully  investi- 
gated in  Wellman  v.  Morse,  33  U.  S.  App.  610. 
The  lien  is  a  maritime  lien,  and  is  not  lost  by 
a  qualified  delivery  of  the  goods  promptly  fol- 
lowed by  legal  proceedings  if  the  amount  due 
for  average  is  not  promptly  paid,  but  it  is 
waived  by  an  unqualified  delivery.  It  has  the 
advantage,  however,  of  a  lien  at  common  law, 
and  theoretically  the  shipowners  are  entitled 
to  payment  in  cash  of  general  average  before 
surrendering  the  cargo.  The  one  party  is  not 
holden  to  give  security,  or  the  other  to  accept 
it,  but  it  is  the  universal  practice  for  the  mas- 
ter to  deliver  the  cargo  upon  the  execution  of 
an  average  bond.  The  terms  of  this  bond 
must  be  reasonable.  The  master  is  entitled 
to  demand  security  of  an  effectual  character 
and  of  such  a  nature  as  will  leave  open  in  his 
behalf  all  legal  methods  of  determining  any 
controversy  which  may  arise,  and  of  promptly 
enforcing  whatever  payments  the  result  of  such 
determination  may  show  him  entitled  to.  On 
the  other  hand,  he  cannot,  by  the  terms  or  re- 
citals of  the  bond,  foreclose  any  question 
which  the  owner  of  the  cargo  is  entitled  to 
have  determined.  See  also  Huth  v.  Lamport, 
16  Q.  B.  D.  442,  735;  Conrad  v.  De  Montcourt, 
138  Mo.  311. 

Average  Bond  —  Charges  to  Be  Ascertained  and 
Adjusted  "  in  the  Usual  Manner."  —  A  ship  hav- 
ing sustained  a  general  average  loss  at  the 
port  of  discharge,  the  owners  of  the  cargo, 
upon  the  receipt  thereof,  executed  an  average 
bond  containing  the  provision  that  the  partic- 
ulars of  the  value  of  the  goods  were  to  be  fur- 
nished in  order  that  the  general  average 
charges  might  be  ascertained  and  adjusted 
"  in  the  usual  manner."  It  was  held  that 
these  words  did  not  require  that  an  average 
stater  at  the  port  of  discharge  should  be  em- 
ployed to  prepare  the  average  statement,  and 
did  not  exclude  the  employment  of  an  average 
stater  residing  elsewhere.  "  The  shipowner," 
said  Lord  Herschell,  "  was  not  bound  to  em- 
ploy a  member  of  any  particular  class  of  per- 
sons, or  indeed  to  employ  any  one  at  all.  He 
might,  if  he  pleased,  make  out  his  own  average 
statement."  Wavertree  Sailing  Ship  Co.  v. 
Love,  (1897)  A.  C.  373. 

Bond  of  Consignees  —  Shipper  Not  Liable.  — 
Where  consignees  of  the  goods  had,  upon  the 
requirement  of  the  master,  executed  and  de- 
livered an  average  bond  to  pay  their  respective 
proportions  of  the  general  average  when  ad- 
justed, it  was  held  that  this  was  a  personal 
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Liability  for  Delivery  Without  Bond.  —  If  the  master  fails  to  exercise  his  lien,  and 
delivers  the  goods  without  the  giving  of  some  security  or  an  average  bond,  he 
is  culpably  negligent,  and  for  such  negligence  both  the  master  and  the  ship- 
owner become  personally  responsible  for  the  full  amount  of  the  general  con- 
tribution due  from  all  interests  to  the  person  aggrieved.1 

GENERAL  BEQUESTS.  —  See  the  title  Legacies  and  Devises. 

GENERAL  CHALLENGE.  —  Sec  the  title  JURY  AND  JURY  TRIAL. 

GENERAL  CHARGE.  (See  also  the  title  INSTRUCTIONS,  Encyc.  OF  PL. 
AND  Pr.,  vol.  II,  p.  47.)  —  A  general  charge  is  a  charge  upon  the  whole  case. 

GENERAL  CUSTOM.  —  A  general  custom  is  such  as  prevails  throughout  a 
country  and  becomes  the  law  of  that  country.  Its  acceptance  is  to  be  deter- 
mined by  the  court.  A  particular  custom  is  such  as  prevails  in  some  county, 
city,  town,  parish,  or  place,  and  its  acceptance  is  to  be  determined  by  the 
jury  upon  proof.2 

GENERAL  DAMAGES.  —  See  the  title  Damages,  vol.  8,  p.  542. 

GENERAL  DEMURRER.  (See  also  Encyc.  of  Pl.  and  Pr.  titles  Demur- 
rers at  Common  Law  and  under  the  Codes,  vol.  6,  p.  306;  Demurrers 
IN  Chancery,  vol.  6,  p.  410.)  —  A  general  demurrer  is  one  which  objects  to 
the  sufficiency  of  a  previous  pleading  in  general  terms,  without  showing  spe- 
cifically the  nature  of  the  objection/1 

GENERAL  DENIAL.  —  See  the  title  Answers  in  Code  Pleading,  i 
Encyc.  of  Pl.  and  Pr.  777. 

GENERAL  DEPOSITS.  (See  also  the  titles  BANKS  AND  BANKING,  vol.  3,. 
pp.  824,  826;  Deposit,  vol.  9,  p.  279.) — See  note  4. 

GENERAL  EXECUTOR  OR  ADMINISTRATOR.  —  See  the  title  EXECUTORS 
and  Administrators,  vol.  11,  p.  720. 

GENERAL  FUND.  —  See  Fund,  ante. 

GENERAL  GUARANTY.  —  See  the  title  GUARANTY,  post. 

GENERAL  ISSUE.  (See  also  9  Encyc.  of  Pl.  and  Pr.  881,  title  General 
ISSUE.)  —  The  general  issue  is  a  denial  of  the  allegations  upon  which  a  recovery 
is  sought.  It  has  a  form  which  varies  with  each  action,  but  in  any  given  action 
it  is  always  the  same.  In  debt  on  a  simple  contract  it  is  nil  debet;  in  debt 
on  a  specialty  it  is  non  est  factum ;  in  detinue,  non  detinet ;  in  trover,  tres- 
pass, and  trespass  on  the  case,  it  is  "  not  guilty;  "  in  replevin  it  is  non  cepit ; 
and  in  assumpsit  it  is  non  assumpsit? 

GENERAL  JURISDICTION.  —  See  the  titles  COURTS,  vol.  8,  p.  36;  JURIS- 
DICTION; Justice  of  the  Peace;  United  States  Courts,  and  the  refer- 
ences there  given. 

obligation  of  the  consignees  and  that  the  ship-  611.  See  also  the  titles  Common  Law,  vol.  6, 
per  could  not  be  held  on  the  average  bond,  p.  268;  Questions  of  Law  and  Fact;  Usages 
Eckford  v.  Wood,  5  Ala.  136.  and  Customs. 

As  to  the  invalidation  of  an  average  bond.         3.  Reid  v.  Field,  83  Va.  29. 
see  The  fohn  M.  Chambers,  24  Fed.  Rep.  383.         Equity.  —  In  Taylor  v.  Taylor,  87  Mich.  64, 

1.  Liability  of  Master  and  Owner  for  Delivery  it  was  said:  "A  general  demurrer  is  one 
Without  Bond.  —  Gillett  v.  Ellis,  11  111.  57q;  going  to  the  merits  of  the  case  intended  to  be 
Eckford  v.  Wood,  5  Ala.  136;  Dike  v.  Propel-  made  Dy  the  bill,  and  when  no  particular 
ler  St.  Joseph,  6  McLean  (U.  S.)  573;  Heye  v.  cause  is  assigned,  except  a  formula  required 
North  German  Lloyd,  33  Fed.  Rep.  60;  Crooks  by  the  practice  or  rules  of  the  court,  that  there 
v.  Allan,  5  Q.  B.  D.  38.  is  no  equity  in  the  bill,  and  is  always  proper 

In  Wamsutta  Mills?'.  Old  Colony  Steamboat  where  the  bill  is  defective  in  substance." 
Co.,  137  Mass.  471,  50  Am.  Rep.  325,  the  court  4.  General  Deposit  "  is  where  the  money  de- 
declined  to  rule  upon  the  point  as  being  not  posited  is  not  itself  to  be  returned,  but  an 
settled;  but  at  present,  in  view  of  the  number  equivalent  in  money  (that  is,  a  like  sum  is  tO' 
of  authorities,  it  must  be  taken  as  beyond  dis-  be  returned);  such  a  deposit  is  said  to  be 
pute.  equivalent  to  a  loan."    Talladega  Ins.  Co.  *. 

But  an  injunction  will  not  lie  to  restrain  the      Landers,  43  Ala.  138. 
master  from  parting  with  cargo  which  is  liable         5.  Standard  Loan,  etc.,  Ins.  Co.  v.  Thorn- 
to  contribute  to  a  general  average.    Hallett     ton,  97  Tenn.  11,  citing  18  Am.  and  Eng.  Encyc. 
v.  Bousfield,  18  Ves.  Jr.  187.  of  Law  (1st  ed.)  522.    See  also  Carmichael 

2.  Bodfish  v.  Fox,  23  Me.  90,  39  Am.  Dec.      Trustees  of  School  Lands,  3  How.  (Miss.)  98. 
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GENERAL  LAND  OFFICE.  —  See  the  titles  Public  Lands;  State  Lands. 

GENERAL  LAWS.  —  See  the  title  Statutes. 

GENERAL  LEGACY.  —  See  the  title  Legacies  and  Devises. 

GENERAL  LETTER  OF  CREDIT.  (See  also  the  title  Letters  of  Credit.) 
—  A  general  letter  of  credit  is  addressed  to  any  and  every  person,  and  there- 
fore gives  to  any  person  to  whom  it  may  be  shown  authority  to  advance  upon 
its  credit  1 

GENERAL  LIEN.  (See  also  the  titles  ATTORNEY  AND  CLIENT,  vol.  3,  p. 
447;  Liens.)  —  A  general  lien  is  the  right  to  detain  property  for  a  general 
balance  due  from  the  owner,  and  arises  by  the  usage  of  trade,  the  usage  of  the 
parties,  or  by  express  contract.2 

GENERAL  MALICE.  —  See  the  title  Malice. 

GENERAL  MANAGER.  (See  also  the  title  Officers  and  Agents  of 
Private  Corporations;  and  see  Encyc.  of  Pl.  and  Pr.,  title  Service  of 
Process.)  —  A  general  manager  of  a  corporation  has  been  defined  to  be  a 
person  who  really  has  the  most  general  control  over  the  affairs  of  the  corpora- 
tion, and  who  has  knowledge  of  all  its  business  and  property,  and  can  act  in 
emergencies  on  his  own  responsibility;  who  may  be  considered  the  principal 
officer.3 

GENERAL  OCCUPANT.  —  See  OCCUPANCY. 

GENERAL  ORDERS.  —  See  the  title  RULES  OF  COURT;  and  see  15  ENCYC. 
of  Pl.  and  Pr.  315,  title  Orders. 

GENERAL  OWNER:  GENERAL  PROPERTY.  —  See  the  title  BAILMENTS, 
vol.  3,  p.  732  ;  and  see  PROPERTY. 

GENERAL  POWERS. —  See  the  title  POWERS. 

GENERAL  RULE.  —  See  General  Order,  ante. 

GENERAL  TRAVERSE.  —  See  Encyc.  of  Pl.  and  Pr.,  title  Traverse. 
GENERAL  USAGE.  —  See  the  title  Usages  and  Customs. 
GENERAL  WARRANT.  —  See  the  title  Warrants. 

GENERAL  WARRANTY.  —  See  the  titles  Covenants,  vol.  8,  pp.  43,  74; 

Warranty. 

GENERAL  WORDS.  —  See  the  title  INTERPRETATION  AND  CONSTRUCTION. 

GENERALIA  SPECIALIBUS  NON  DEROGANT.  (See  also  the  title  INTER- 
PRETATION.) —  A  maxim  of  construction  meaning  that  general  things  do  not 
derogate  from  or  affect  things  special.* 

GENERALLY.  —  See  note  5. 

1.  Union  Bink  v.  Coster,  3  N.  Y.  214.  authority,  or  of  the  incidents  of  which  a  court 

2.  Crommelin  v.  New  York,  etc.,  R.  Co.,  10     could  take  judicial  notice. 

Bo3w.  (N.  Y.)  80.  See  also  Butchers'  Union  In  Atlantic,  etc.,  R.  Co.  v.  Reisner,  18  Kan. 
Slaughterhouse,  etc..  Landing  Co.  v.  Crescent  460,  it  was  said:  "  It  has  been  usual  in  the 
City  Live  Stock,  etc.,  Co.,  41  La.  Ann.  361;  construction  and  operation  of  railroads  in  this 
McKenzie  Nevins,  22  Me.  150;  Brooks  v.  state  for  some  person  therewith  connected  to 
Bryce,  21  Wend.  (N.  Y.)  16.  act  as  general  manager  or  general  agent  of  the 
In  Anglo-Italian  Bank  v.  Davies,  9  Ch.  D.  railroad  being  constructed  or  operated;  and 
28q,  it  was  said:  "A  particular  lien  is  given  such  general  manager  or  general  agent  has 
upongoodsin  respect  of  work  done  upon  those  had,  while  occupying  this  position,  the  full 
goods;  a  general  lien  is  given  in  respect  of  control  of  all  the  company's  affairs,  and  corn- 
work  which  may  have  been  done  upon  other  plete  direction  over  its  treasury.  General 
goods."  manager  and  '  general  agent '  are  synonymous 

3.  Robert  E.  Lee  Silver  Min.  Co.  e.  Omaha,  terms." 

etc.,  Smelting,  etc.,  Co.,  16  Colo.  122.    And  4.  Kinney's  Law  Diet.    See  also  Opinion  of 

such  is  the  definition  given  in  Wheeler,  etc.,  Justices,  66  N.  H.  62q;  Regents  v.  Auditor- 

Mfg.  Co.  v.  Lawson,  57  Wis.  404,  where  it  is  Gen.,  109  Mich.  134;  Tittmann  v.  Edwards.  27 

also  said:  "  The  very  term  implies  a  general  Mo.  App.  495;  Burnett  v.  Maloney,  97  Terin. 

supervision  of  the  affairs  of  a  corporation  in  all  697. 

departments."  To  the  same  point  is  Spangler  5.  Generally.  —  An  insolvency  statute  pro- 
v.  Butlerfield,  6  Colo.  356.  vided  that  the  bankrupt  should  "  generally  do 
In  Swazey  v.  Union  Mfg.  Co.,  42  Conn.  556,  all  such  acts  and  things  in  relation  to  his  prop- 
it  was  held  that  the  position  of  a  general  busi-  erty  *  *  *  as  may  be  reasonably  re- 
ness  manager  of  a  corporation  was  not  one  to  quired."  It  was  held  that  this  did  not  require 
which  the  law  affixed  any  definite  measure  of  a  bankrupt  to  submit  to  a  medical  examination 
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GENERATION.  —  See  note  I. 

GENTLE.  —  See  note  2. 

GENTLEMAN.  —  See  note  3. 

GENTLY.  —  Gently  means  softly;  mildly.4 

GENUINE  —  GENUINENESS.  —  Genuine  means  not  false,  fictitious,  simu- 
lated, spurious,  nor  counterfeit.8 


with  the  view  to  an  insurance  on  his  life, 
thereby  the  better  to  realize  a  contingent  re- 
versionary interest.  Board  of  Trade  v.  Block, 
13  App.  Cas.  570.  In  the  lower  court  {In  re 
Betts,  19  Q.  B.  D.  39)  Fry,  L.  J.,  said  that  the 
most  anxious  desire  is  exhibited  by  the  legis- 
lature to  prevent  its  special  words  limiting  the 
generality  of  its  general  words,  by  its  use  of 
the  word  generally,  and  therefore  that  the 
bankrupt  was  bound  to  submit  to  the  examin- 
ation; but  in  the  House  of  Lords,  Halsbury, 
L  C,  dissented  from  that  view,  and  said  that 
the  examination  was  not  an  act  "  in  relation 
to"  the  bankrupt's  property. 

1.  Generation.  (See  also  the  titles  Schools; 
Succession. — A  statute  excluded  all  negroes 
to  the  fourth  generation  from  the  privilege  of 
attending  certain  schools.  In  construing  this 
provision  the  court  said:  "  Generation,  as 
used  in  the  statute,  means  '  a  single  succes- 
sion of  living  beings  in  natural  descent.'  If, 
by  tracing  back  four  successive  generations, 
through  father  or  mother,  we  reach  a  negro 
ancestor  of  the  plaintiff's  children,  then  they 
are  excluded,  by  the  terms  of  the  Act  of  1889, 
from  the  schools  established  for  the  persons 
whose  claim  to  descent  from  the  Croatan  In- 
dians has  been  recognized  by  the  legislature." 
McMillan  v.  School  Committee,  107  N.  Car.  615. 

2.  Gentle  —  Warranty  of  a  Horse.  (See  also 
the  title  Warranty.)  —  In'Bodurtha  v.  Phelon, 
2  Allen  (Mass.)  34.7,  it  was  held  that  under  a 
declaration  alleging  that  the  defendant  war- 
ranted a  horse  to  be  perfectly  gentle,  the  plain- 
tiff could  not  recover  damages  on  the  ground 
that  the  horse  was  not  well  broken  or  trained. 
The  court  said:  "  The  word  gentle  does  not, 
in  its  ordinary  or  legal  sense,  import  that  the 
horse  has  received  any  particular  training  or 
teaching,  but  only  that  he  is  docile,  tractable, 
and  quiet.  He  may  be  perfectly  submissive 
and  obedient,  and  yet  not  have  been  taught 
what  to  do,  or  how  to  do  it,  when  set  to  plough 
out  corn  or  potatoes,  or  to  rake  hay." 

3.  Bills  of  Sale.  (See  also  the  title  Bills  of 
Sale,  vol.  4,  p.  555).  —  A  statute  requiring  a 
description  of  the  occupation  of  the  person 
making  or  giving  a  bill  of  sale  and  of  the  wit- 
nesses attesting  the  same  to  be  filed  is  not 
complied  with  by  describing  a  clerk  in  a  gov- 
ernment office  as  gentleman.  Gentleman  is 
not  an  occupation;  it  is  rather  a  station.  Allen 
v.  Thomson,  1  H.  &  N.  15.  This  was  followed 
in  Tuton  v.  Sanoner,  3  H.  &  N.  280,  where 
one  formerly  an  attorney,  and  at  the  time  of 
the  attestation  made  by  him  an  attorney's 
clerk,  was  described  as  gentleman.  See  also 
Sutton  v.  Bath,  3  H.  &  N.  382;  Brodrick  v. 
Scale,  L.  R.  6  C.  P.  101;  Beales  v.  Tennant, 
29  L.  j.  Q.  B.  188.  So  a  buyer  of  silks  was 
held  not  properly  so  described.  Adams  v. 
Graham,  12  W.  R.  282.  And  see  Moss  v. 
Heavyside,  7  Dowl.  &  R.  772,  16  E.  C.  L.  321. 
But  a  person  who  has  no  occupation  may  well 


be  described  as  gentleman.  Morewood  v. 
South  Yorkshire  R.,  etc.,  Co.,  3  H.  &  N.  798; 
London,  etc.,  Loan,  etc.,  Co.  v.  Chase,  12  C. 
B.  N.  S.  730,  104  E.  C.  L.  730;  Gray  v.  Jones, 
14  C.  B.  N.  S.  743,  108  E.  C.  L.  743.  See  also 
In  re  Humber  Ironworks,  etc.,  Co.,  I  Ch.  D. 
579- 

The  attesting  witness  to  a  bill  of  sale,  a  per- 
son who  had  been  a  proctor's  clerk,  was  de- 
scribed in  an  affidavit  required  by  the  English 
statute  as  gentleman.  It  was  held  that  the 
description  was  sufficient.  Grove,  J.,  said: 
"  O  iginally,  the  term  gentleman  signified  a 
man  of  gentle  blood,  but  the  use  of  the  term 
has  become  changed,  and  it  is  often  applied  to 
denote  persons  of  all  ranks,  from  the  upper 
down  to  the  very  lowest  veige  of  the  middle 
class.  The"  term  might,  no  doubt,  be  so  in- 
applicable as  to  mislead,  but  I  cannot  say  that 
this  was  so  here."  Smith  v.  Cheese,  1  C.  P. 
D.  61. 

Same  —  Medical  Student. —  In  Sutton  v.  Bath, 
27  L.  J.  Exch.  388,  3  H.  &  N.  382,  it  was  held 
that  a  medical  student  who  for  a  short  time 
had  acted  as  a  surgeon  or  assistant,  but  had 
been  in  no  business  for  several  months,  was 
properly  described  as  a  gentleman. 

Same  —  Coal  Agent.  —  A  coal  agent  out  of  em- 
ployment was  held  properly  described  as  a 
gentleman.  Morewood  v.  South  Yorkshire  R., 
etc.,  Co.,  3  H.  &  N.  798. 

So  in  In  re  European  Bank,  L.  R.  7  Ch.  292, 
it  was  held  that  a  transferee  of  shares  who 
Was  a  journeyman  butcher  was  sufficiently  de- 
scribed by  the  word  gentleman.  See  generally 
the  titles  Stocks;  Stockholders. 

Deposition.  —  In  In  r^Orde,  24  Ch.  D.  271,  it 
was  held  that  the  word  gentleman  was  not  an 
insufficient  description  of  a  deponent  to  the 
fitness  of  a  n^w  trustee. 

4.  Webster's  Dictionary,  followed  in  Holmes 
v.  Carolina  Cent.  R.  Co.,  74  N.  Car.  323,  wheie 
it  was  held  that  evidence  that  a  conductor  of 
the  defendant  railroad  company  laid  his  hand 
gently  upon  the  plaintiff  excluded  the  idea  of 
rudeness  or  force. 

5.  Genuineness.  —  In  Baldwin  v.  Van  Deusen, 
37  N.  Y.  487,  it  was  held  that  a  guaranty  of 
the  genuineness  of  a  promissory  note  is  not 
broken  by  proof  that  the  maker  v,as  an  infant 
when  it  was  made  and  became  due.  See  also 
Cox  v.  North-Western  Stage  Co.,  t  Idaho  380. 

County  Warrant. —  Where  warrants  on  a 
county  treasurer  are  required  by  statute  to  be 
sealed  with  the  county  seal,  no  warrant  not  so 
sealed  is  genuine,  within  the  meaning  ot  a 
guaranty  made  upon  a  sale  to  a  citizen  of  an- 
other state.  Smeltzer  v.  White,  92  U.  S.  390. 
See  generally  the  title  Municipal  Securities. 

Authority  to  Issue.  —  As  to  whether  the  word 
genuineness  applied  to  an  instrument  imports 
authority  to  issue  the  instrument,  see  Corn 
Exch.  Bank  v.  American  Dock,  etc.,  Co.,  149 
N.  Y.  182. 
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GENUS.  — The  word  "genus"  signifies  a  class  embracing  many  species.1 
GEO.    (See  also  the  titles  Abbreviations,  vol.  i,  p.  97;  Names.)  —  See 
note  2. 

GEOGRAPHICAL  NAME.  (See  also  the  title  Trademarks.)  —  See  note  3. 
GERMANE.  —  See  note  4. 

GERRYMANDER.  (See  also  the  'title  Apportionment  Acts,  vol.  2,  p. 
484.)  —  In  United  States  politics,  an  arbitrary  arrangement  of  the  political 
divisions  of  a  state,  in  disregard  of  the  natural  or  proper  boundaries  as  indi- 
cated by  geography  or  position,  made  so  as  to  give  one  party  an  unfair  advantage 
in  elections.  The  term  is  derived,  in  humorous  imitation  of  "salamander," 
from  a  fancied  resemblance  to  this  animal  of  a  map  of  one  of  the  districts 
formed  in  the  redistricting  of  Massachusetts  by  the  legislature  in  181 1,  when 
Elbridge  Gerry  was  governor.  The  redistricting  was  intended  (it  was  believed 
at  the  instigation  of  Gerry)  to  secure  unfairly  the  election  of  a  majority  of 
Democratic  senators.  It  is  now  known,  however,  that  he  was  opposed  to  the 
measure.5 

GEST.S.  —  See  the  title  Res  Gestae. 

GESTATION.  —  See  the  titles  Bastardy,  vol.  3,  p.  871 ;  Legitimacy; 
Wills. 

GET.  —  The  verb  "  get,"  in  its  common  and  ordinary  sense,  signifies  to  pro- 
cure, to  obtain.  It  may  sometimes  mean  to  .seize  by  force,  where  the  context 
will  justify  that  meaning.6 


1.  Smythe  v.  State,  17  Tex.  App.  251. 

2.  Geo. —  In  Wilson  v.  Shannon,  6  Ark.  200. 
it  was  held  that  there  was  a  variance  where  in 
the  declaration  the  Christian  name  of  one  was 
described  as  Geo.,  while  in  the  writ  he  was 
named  "  George."  Compare  People  v.  Fergu- 
son, 8  Cow.  (N.  Y.)  107. 

3.  Geographical  Name  —  Trademarks.  —  A  stat- 
ute provided  that  geographical  names  might 
not  be  adopted  as  trademarks.  In  In  re  Mag- 
nolia Metal  Co.'s  Trade-Marks,  (1897)  2  Ch. 
393,  Rigby,  L.  J.,  said:  "  But,  in  our  judg- 
ment, the  phrase  geographical  name  in  sec.  64, 
subsec.  (e),  ought  not  in  general  to  receive  so 
wide  an  interpretation.  It  must,  we  think,  in 
the  absence  of  special  circumstances,  be  inter- 
preted so  as  to  be  in  accordance  in  some  de- 
gree with  the  general  and  popular  meaning  of 
the  words,  and  a  word  does  not  become  a  geo- 
graphical name  simply  because  some  place 
upon  the  earth's  surface  has  been  called  by  it. 
For  example,  we  agree  with  Kekevvich,  J.,  that 
the  word  '  Monkey  '  is  not  proved  to  be  a  geo- 
graphical name  by  showing  merely  that  a 
small  and  by  no  means  generally  known  island 
has  been  called  by  that  name.  If,  indeed,  in 
its  primary  and  obvious  meaning  the  word  has 
reference  to  locality,  as  the  word  '  Melrose  '  in 
In  re  Van  Duzer,  34  Ch.  D.  623,  or  the  word 
'  Eboli  '  in  In  re  Salt's  Application,  (1894)  3  Ch. 
166  (from  which  Chitty.  J.,  declined  to  dis- 
tinguish the  derivative'  Eboline  '),  it  may  well 
be  a  geographical  name  within  the  meaning 
of,  the  subsection.  Even  when  the  primary 
signification  is  not  geographical,  if  the  name  is 
really  a  local  name  (however  little  known 
the  locality  may  be),  and  the  name  is  given 
because  of  the  connection  of  the  article  with 
the  locality,  whether  that  be  real  or  imputed 
only  by  those  who  give  the  name,  it  may  well 
be  a.  geographical  name  within  the  meaning  of 
the  subsection." 

4.  Germane.  —  In  Dolese  v.  Pierce,  124  111. 


140,  it  was  said:  "  Literally,  germane  means 
'  akin,'  '  closely  allied.'  It  is  only  applicable 
to  persons  who  are  united  to  each  other  by  the 
common  tie  of  blood  or  marriage.  When  ap- 
plied to  inanimate  things  it  is,  of  course,  used 
in  a  metaphorical  sense,  but  still  the  idea  of  a 
common  tie  is  always  present.  Thus,  when 
properly  applied  to  a  legislative  provision,  the 
common  tie  is  found  in  the  tendency  of  the 
provision  to  promote  the  object  and  purpose  of 
the  act  to  which  it  belongs.  Any  provision 
not  having  this  tendency,  which  introduces 
new  subject-matter  into  the  act,  is  clearly  ob- 
noxious to  the  constitutional  provision  in  ques- 
tion."   See  also  the  title  Statutes. 

5.  Century  Diet. 

6.  M'Clurg  v.  Ross,  5  Binn.  (Pa.)  222,  in 
which  case  it  was  held  not  actionable  to  say  of 
a  man  that  he  was  a  United  Irishman  and  had 
got  the  money  of  the  United  Irishmen  in  his 
hands  and  run  away  with  it.  See  generally 
the  title  Libel  and  Slander. 

Getting  —  Gather.  —  A  portion  of  an  oath 
upon  which  perjury  was  assigned  was  that  the 
defendant  "  heard  and  saw  the  said  Peter  Mar- 
tin getting  and  carrying  away  trom  ihe  prem- 
ises of  the  said  Jason  Pangborn  the  corn  of," 
etc.,  and  the  negative  averment  was  that  "  in 
truth  and  in  fact  the  said  Joseph  Raymond 
did  not  see  and  hear  the  said  Peter  Martin 
gather  and  carry  away  from  the  premises  of 
the  said  Jason  Pangborn  the  corn,"  etc.  It 
was  held  that  the  use  of  the  word  "  gather  " 
to  negative  getting  corn  was  not  error  suffi- 
cient for  an  arrest  of  judgment.  States.  Ray- 
mond, 20  Iowa  582. 

Getting  Out.  —  Towing  a  boat  across  a  river 
to  a  wharf  is  within  the  meaning  of  the  term 
"getting  out,"  in  an  act  creating  a  lien  for 
labor  done  "in  the  building,  repairing,  get- 
ting out,  furnishing,  or  equipping  "  of  a  boat. 
Madison  County  Coal  Co.  v.  Steamboat  Colona, 
36  Mo.  446.  The  lerm  "  getting  out  "  does- 
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GIFT  ENTERPRISE.  (Sec  also  the  titles  Gambling  Contrac  ts,  ante , 
Gaming,  ante  ;  Lotteries;  Police  Power.)  —  A  gift  enterprise  is  defined 
as  a  business,  such  as  the  selling  of  books  or  works  of  art,  the  publication  of 
a  newspaper,  etc.,  in  which  presents  are  given  to  purchasers  as  an  induce- 
ment.1 


not  include  services  rendered  in  unloading  the 
vessel  in  port.  Gibbons  v.  Steamboat  Fanny 
Barker,  40  Mo.  253.  See  also  the  title  Mari- 
time Liens. 

1.  Constitutionality.  —  Cent.  Diet.,  quoted  in 
Long  v.  State,  74  Md.  572,  in  which  case  it  was 
held  that  a  statute  prohibiting  gift  enterprises 
was  invalid. 

In  People  v.  Gillson,  109  N.  Y.  389,  it  was 
held  that  that  provision  of  the  New  York  Penal 
Code  which  prohibited  the  sale  or  disposal  of 
any  article  of  food  or  any  offer  or  attempt  to 
do  so  upon  any  representation  or  inducement 
that  anything  else  will  be  delivered  as  a  gift, 
prize,  or  premium  to  the  purchaser,  was  un- 
constitutional as  violating  the  provision  secur- 
ing to  every  pirson  liberty  and  property  un- 
less deprived  thereof  by  due  process  of  law. 
The  court  refused  to  recognize  it  as  a  valid  ex- 
ercise of  the  police  power  of  the  slate  or  as  a 
health  law  or  regulation  of  trade  with  a  view 
to  prevent  adulteration. 

Held  Valid.  —  In  Lohman  v.  State,  81  Ind. 
17,  the  Supreme  Court  took  judicial  notice  that 
the  phrase  gift  enterprise,  as  used  in  an  In- 
diana statute  against  lotteries,  meant  substan- 
tially a  scheme  for  the  division  or  distribution 
of  certain  articles  of  property,  to  be  deter- 
mined by  chance,  among  those  who  had  taken 
shares  in  the  scheme.  And  see  Lansburgh  v. 
District  of  Columbia,  ir  App.  Cas.  (D.  C.)  512, 
56  Alb.  L.  J.  488,  where  the  statute  was  held 
valid. 

Partnership.  —  An  owner  let  part  of  his  shop 
to  B.,  who  carried  on  therein  a  trade  in  mer- 
chandise called  the  gift  enterprise  business. 
Afterwards  a  partnership  was  formed.  It  was 
held  that  in  computing  profits  allowance  was 
to  be  made  in  B.'s  favor  for  a  loss  of  his  stock 
by  fire.  The  court  said:  "  We  suppose  the 
gift  enterprise  to  be  some  mode  of  conducting 
trade  in  merchandise.  The  profit  and  loss  of 
trade  in  merchandise  is  not  confined  to  that 
which  results  from  sales.  Depreciation  or  ad- 
vance in  value  of  the  stock  unsold  must  also 
be  taken  into  account."  Meserve  v.  Andrews, 
106  Mass.  422. 

Examples.  —  In  Long  v.  State,  73  Md.  529,  it 
was  held  ihat  selling  packages  of  ground 
coffee,  on  each  end  of  which  was  pasted  a  blue 
slip  of  paper  upon  which  was  written  "  one 
plate,"  "  one  plate,"  "  one  saucer,"  and  giv- 
ing to  the  purchaser,  upon  presentation  of  a 
slip,  two  plates  and  a  saucer,  was  a  violation 
of  the  statute  against  gift  enterprises. 

The  Massachusetts  statutes  provide  that  no 
person  shall  sell,  exchange,  or  dispose  of  any 
property,  or  offer  or  attempt  to  do  so,  upon  any 
representation,  advertisement,  notice,  or  in- 
ducement that  anything  other  than  what  is 
specifically  stated  to  be  the  subject  of  the  sale 
or  exchange  is  or  is  to  be  delivered  or  re- 


ceived, or  in  any  way  connected  with  or  a  pat  t 
of  the  transaction.  In  Com.  v.  Emerson,  165 
Mass.  146,  the  defendant  was  a  retail  tobacco 
dealer.  He  displayed  in  his  window  a  great 
number  of  photographs  of  distinguished 
people,  and  each  purchaser  of  a  package  of 
tobacco  was  permitted  to  select  one  of  the  pho- 
tographs without  further  consideration.  The 
court  held  that  the  transaction  was  not  within 
the  prohibition  of  the  statute,  saying  that  the 
terms  thereof  "  were  not  intended  and  do  not 
purport  to  forbid  a  sale  of  two  things  at  once, 
even  if  one  of  them  is  the  principal  object  of 
desire  and  the  other  an  additional  inducement 
which  turns  the  scale." 

An  agreement  between  a  number  of  mer- 
chants and  a  corporation  that  the  latter  should 
print  the  names  of  the  former  in  its  subscribers' 
directory  and  circulate  a  number  of  copies  of 
the  book  in  a  city,  and  that  the  merchants 
should  purchase  of  the  corporation  a  number 
of  so-called  trading  stamps,  to  be  given  to  cus- 
tomers with  their  purchases  and  by  them  pre- 
served and  pasted  in  the  books  aforesaid  until 
a  certain  number  had  been  secured,  when  they 
should  be  presented  to  the  corporation  in  ex- 
change for  the  customer's  choice  of  certain 
articles  kept  in  stock  by  the  corporation,  was 
held  to  be  within  the  prohibition  of  the  Act  of 
February  17,  1873  (Comp.  Stat.  D.  C.  1894, 
c.  16,  §§64,  65),  prohibiting  gift  enterprises  in 
the  District  of  Columbia.  Lansburgh  v.  Dis- 
trict of  Columbia,  11  App.  Cas.  (D.  C.)  512,  56 
Alb.  L.  J.  488. 

Lottery.  (See also  the  title  Lotteries.) —  In 
Yellow-Stone  Kit  v.  State,  88  Ala.  196,  where 
the  defendant  made  a  free  gift  of  tickets  en- 
tilling  the  holder  to  chances  in  a  limited  dis- 
tribution of  prizes,  as  a  means  to  gather  a 
crowd  to  whom  he  offered  patent  medicine  for 
sale,  the  distribution  of  the  tickets  and  the 
prizes  having  no  connection  with  the  sales  or 
prices  of  the  medicines,  it  was  held  that  this 
did  not  constitute  a  lottery. 

The  plaintiff  sold  to  the  defendants  a  quan- 
tity of  candies  and  silverware,  the  candies 
being  put  up  by  the  plaintiff  in  packages 
known  as  prize  candy  packages.  In  some  of 
the  packages  were  tickets,  each  with  the  name 
of  a  piece  of  silverware  upon  it.  The  intent 
of  the  defendants  was  to  sell  the  packages  for 
more  than  the  value,  the  purchaser  taking 
the  chance  of  getting  a  package  containing  a 
ticket,  in  which  case  he  was  entitled  to  the 
article  of  silverware  named,  in  addition  to  the 
package.  It  was  held  that  this  was  a  lottery 
within  the  meaning  of  the  statute;  that  the 
sale,  having  been  for  the  purpose  of  aiding  in 
a  lottery,  was  void  (1  Rev.  Stat.  N.  Y.  668, 
§  38),  as  was  also  the  contract  of  sale,  and  that 
the  plaintiff  could  not  recover.  Hull  v.  Rug- 
gles,  56  N.  Y.  424. 
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cc.  Where  Gift  Is  of  Joint  Interest  with  Donor,  10 19. 
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aa.  Generally,  10 19. 
bb.  Delivery  Must  Be  Absolute,  1019. 
cc.  I nl e tit,  1020. 

dd.  Delivery  Must  Be  According  to  Nature  of  Prop- 
erty, 1020. 
{aa)  Generally,  1020. 

(bb)  Constructive  and  Symbolical  Delivery,  1021. 
(cc)  Delivery  of  Choses  in  Action  —  Necessity 
for  Written  Assignment,  1022. 
ee.  Where  Parties  Reside  Together,  1024. 
ff.  Where  Property  Is  in  Hands  of  Third  Person, 
1024. 

(/)  Delivery  to  Third  Person,  1025. 
aa.  Generally,  1025. 
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(1)  From  Parent  to  Child,  1034. 
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1036. 

(1)  Generally,  1036. 

(2)  Nature  of  Deposit  a  Question  of  Intention,  1037. 

(3)  Deposit  Upheld  as  Gift  When  So  Intended,  1038. 

(4)  Gift  Must  Be  Completely  Executed,  1038.. 

(a)  Generally,  1038. 

(b)  Delivery,  1039. 
(f)  Acceptance,  1039. 

d.  Purchase  or  Investment  by  One  Person  for  Another,  1040. 

e.  Parol  Gift  of  Real  Estate,  1041. 

5.  Conditional  or  Qualified  Gifts,  1043. 

a.  Generally,  1043. 

b.  Gifts  in  Contemplation  of  Marriage,  1045. 

6.  Deeds  of  Gift,  1045. 

7.  Validity  and  Effect  of,  1046. 

a.  As  Between  Parties,  1046. 

b.  As  Against  Third  Persons,  1048. 

(1)  Generally,  1048. 

(2)  Creditors,  1048. 

(3)  Purchasers,  1049. 

8.  Proof  of  Gift,  1049. 

«.  Clear  Proof  of  Gift  Required-,  1049. 

&  Admissibility  and  Effect  of  Evidence,  1050. 

(1)  Circumstances  of  Parties,  1050. 

(2)  Delivery  and  Possession  of  Property,  1050. 

(3)  Declarations  of  Alleged  Donor,  1050. 
Burden  of  Proof  ,  1051. 

T^r/  <?/  Gift  a  Question  for  Jury,  105 1. 
e.  Donee  as  Witness  After  Death  of  Donor,  1052. 

VH  Gifts  Causa  Mortis,  1052. 

Z.  Definition,  1052. 

2.  Gifts  Causa  Mortis  Distinguished  from  Other  Gratuitous  Transfers, 

a.  From  Legacies,  1053. 

b.  From  Gifts  Inter  Vivos,  1054. 

3.  Requisites  to  Valid  Gift  Causa  Mortis,  1054. 

a.  Generally,  1054. 

b.  Gift  Must  Be  Made  in  Expectation  of  Death,  1055. 
e.  Gift  Must  Be  Fully  Executed,  1056. 

(1)  Generally,  10156. 

(2)  Delivery,  1056. 

(a)  Necessity  for  Delivery,  1056. 
{b)  What  Is  Valid  Delivery,  1058. 
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aa.  Generally,  1058. 

bb.  Constructive  or  Symbolical  Delivery \  1059. 
cc.  Delivery  of  C/ioses  in  Action,  1059. 
dd.  Delivery  to  Third  Person,  1060. 

(3)  Donee  Must  Retain  Possession,  1061. 

(4)  Acceptance,  1061. 
d.  Death  of  Donor,  1061. 

V  4.  What  May  Be  Given,  1062. 

a.  Generally,  1062. 

b.  Choses  in  Action,  1062. 

(1)  Generally,  1062. 

(2)  Deposit  in  Savings  Bank,  1062. 

(3)  Donor's  Own  Note  or  Check,  1063. 

(4)  Debt  Due  from  Donee  to  Donor,  1063. 

c.  Real  Estate,  1063. 

d.  Gift  of  Donor's  E7itire  Estate,  1064. 

5.  Conditional  or  Qualified  Gifts  Causa  Mortis,  1064. 

6.  Gift  by  Deed  or  Other  Written  Instrument,  1064. 

7.  Validity  and  Effect  of,  1065. 

a.  As  Between  Parties,  1065. 

(1)  Generally,  1065. 

(2)  Revocation,  1065. 

aa.  By  Act  of  Donor,  1065. 
bb.  By  Operation  of  Law,  1066. 

(aa)  Through  Recovery  or  Survival  of  Donor, 
1066. 

(bb)  Through  Death  of  Donee  Before  Donor. 
1066. 

b.  As  Against  Creditors,  1066. 
S.  Proof  of  Gift  Causa  Mortis,  1066. 

CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  titles  ADVANCEMEN-TS,  vol.  1,  p.  760;  CHARITIES  AND  TRUSTS 
FOR  CHARITABLE  USES,  vol.  5,  p.  893;  FAMILY  AGREEMENTS 
OR  SETTLEMENTS,  vol.  12,  p.  875;  FRAUDULENT  SALES  AND 
CONVEYANCES,  ante,  p.  210;  GUARDIAN  AND  WARD;  HUSBAND 
AND  WIFE;  MARRIAGE  SETTLEMENTS ;  PARENT  AND 
CHILD;  TRUSTS  AND  TRUSTEES;  UNDUE  INFLUENCE; 
WILLS. 


L  DEFINITIONS.  —  A  gift  is  a  voluntary  transfer  of  property  from  one  to 
another  without  consideration,1  or,  as  it  may  be  defined  more  broadly,  a  gift 
is  a  voluntary  transfer  of  property  by  the  owner  of  it  to  another  without  con- 


1.  Definition  of  Gift.  —  Yosemite  Stage,  etc., 
Co.  v.  Dunn.  83  Cal.  264;  Guinan's  Appeal,  70 
Conn.  ;342;  Simpson  v.  Harris,  21  Nev.  353; 
McKenzie  v.  Harrison,  120  N.  Y.  260,  17  Am. 
St.  Rep.  638.  See  also  Marshall  v.  Fulgham, 
4  How.  (Miss.)  216;  Livingston  v.  Livingston, 
29  Neb.  167;  Seymour  v.  Seymour,  28  N.  Y. 
App.  Div.  495. 

A  gift  of  a  chattel  personal  is  the  act  of  trans- 
ferring the  right  and  possession  thereto, 
whereby  one  renounces  and  another  acquires 
immediately  all  right  and  title  thereto.  Mc- 
Willie  v.  Van  Vacter,  ,35  Miss.  42G,  72  Am. 
Dec.  127. 

A  gift  is  a  voluntary,  gratuitous  transfer  of 
personal  property  by  one  person  to  another. 
Williamson  v.  Johnson,  62  Vt.  378,  22  Am.  St. 
Rep.  117. 


Gift  or  Loan. —  Whether  a  transaction  is  to  be 
construed  as  a  gift  or  a  loan  depends  entirely 
upon  the  intent  of  the  parties  and  the  facts  in 
each  particular  case.  For  cases  in  which  the 
transaction  was  held  to  be  a  loan  and  not  a  gift, 
see  Hill  v.  Wilson,  L.  R.  8  Ch.  888;  Mortimer  v. 
Trezevant,  4  CI.  &  F.  657,  11  Bligh  N.  S.  191; 
Garrett  v.  VVilkinson,  2  De  G.  &  Sm.  244. 

Where  a  son,  upon  embarking  in  business, 
received  money  from  his  father  for  which  he 
gave  a  note,  it  was  held  that  the  transaction 
was  a  loan  and  could  not  be  changed  into  a 
gift  by  the  loose  declarations  of  the  father 
that  he  had  given  the  money  to  his  son.  Ro- 
land v.  Schrack,  29  Pa.  St.  125. 

For  transactions  held  to  be  gifts  and  not 
loans,  see  Helm  v.  Martin,  59  Cal.  57;  White 
v.  Cannon,  125  111.  412. 


1008 


Volume  XIV 


Gifts  Distinguished  from  Voluntary  Trusts.  GIFTS. 


Who  May  Make  a  Gift. 


sideration  or  compensation  therefor,  or  without  any  other  consideration  than 
love  and  affection,  or  a  nominal  consideration,  or  both.1  In  early  English  law 
the  term  "  gift "  was  also  applied  to  the  creation  of  an  estate  tail  as  distinguished 
from  the  creation  of  an  estate  in  fee,*  but  in  the  Untied  Slates  its  use  is  con- 
fined generally  if  not  always  to  voluntary  transfers  of  property.  That  which 
is  given  is  also  spoken  of  as  a  gift.3 

Gifts  Are  of  Two  Kinds,  gifts  inter  vivos  and  gifts  causa  mortis. 

Parties. — The  person  who  makes  a  gift  is  called  the  donor;  the  person  to 
whom  the  gift  is  made  is  called  the  donee. 

II.  Gifts  Distinguished  from  Voltjntaby  Teusts.  —  The  only  important 
difference  between  a  gift  and  a  voluntary  trust  is  that  in  the  case  of  the  former 
the  whole  title  to  the  property,  legal  as  well  as  equitable,  passes  to  the  donee, 
while  in  the  case  of  the  latter  the  actual  beneficial  or  equitable  title  passes  to 
*the  cestui  que  trust,  while  the  legal  title  is  transferred  to  a  third  person  or  is 

retained  by  the  person  creating  the  trust,  to  hold  for  the  purposes  of  the  trust.4 

III.  Gifts  Viewed  as  Contracts.  —  On  account  of  the  want  of  considera- 
tion,5 a  gift  does  not  come  within  the  legal  definition  of  a  contract,  and  while 
still  unexecuted  confers  no  rights  upon  the  donee.6  But  a  gift  inter  vivos,  when 
made  perfect  by  a  delivery  of  the  property,  is  regarded  as  an  executed  con- 
tract, and  where  no  rights  of  creditors  intervene  to  affect  its  validity  such  a 
transaction  stands  upon  the  same  footing  as  contracts  founded  upon  a  valu- 
able consideration.7  It  has  been  held,  however,  that  a  perfected  gift  is  not  a 
contract  within  the  prohibition  of  the  statutes  declaring  void  contracts  made 
on  Sunday.8 

IV.  Who  May  Make  a  Gift  —  1.  Generally.  —  Any  person  sui  juris  and  of 
sufficient  mental  capacity  can  make  a  gift  of  any  or  all  of  his  property,  pro- 
vided  that  the  rights  of  creditors  are  not  thereby  infringed.9 


1.  Cent.  Diet. 

2.  2  Black.  Com.  316. 

3.  Century  Diet. 

4.  Bath  Sav.  Inst.  v.  Hathorn,  88  Me.  122, 
51  Am.  St.  Rep.  382;  Norway  Sav.  Bank  v. 
Merriam,  88  Me.  146.  See  the  title  Trusts 
and  Trustees. 

6.  See  supra,  this  title.  Definitions. 

A  gift  requires  no  consideration  and  depends 
upon  no  agreement,  but  upon  the  voluntary 
act  of  the  donor  only.  Pickslay  v.  Starr,  149 
N.  Y.  432,  52  Am.  St.  Rep.  740. 

It  is  essential  to  a  gift  that  it  should  be  with- 
out consideration.  Hamor  v.  Moore.  8  Ohio 
St.  239;  Livingston  v.  Livingston,  29  Neb.  167. 

Gift  in  Form  of  Sale, — -Where  a  father  trans- 
ferred certain  bank  stock  to  an  adult  son  who 
had  occasionally  rendered  him  services  with- 
out charge,  by  a  written  transfer  reciting  that 
the  transfer  was  for  value  received,  no  consid- 
eration being  in  fact  paid,  it  was  held  that  the 
transaction  was  a  gift  and  not  a  sale,  the  form 
of  a  sale  being  resorted  to  merely  to  give 
effect  to  the  intention  of  the  donor.  Van  Deu- 
sen  v.  Rowley,  8  N.  Y.  358.  See  also,  to  the 
effect  that  a  transaction  purportingto  be  a  sale 
will  be  construed  as  a  gift  where  no  considera- 
tion is  paid,  Rhodes  v.  Rhodes,  to  La.  85; 
D'Orgenoy  v.  Droz,  13  La.  386:  Semere  v. 
Semere,  12  La.  Ann.  681;  Harper  v.  Pierce,  15 
La.  Ann.  666;  Lamotte  v.  Lamotte,  48  La. 
Ann.  572. 

6.  See  infra,  this  title,  Gifts  Inter  Vivos  — 
Gift  Must  Be  Fully  Executed. 

7.  Completed  Gift  an  Executed  Contract.  — 
C-rover  v.  Grover,  24  Pick.  (Mass.)  261,  35  Am. 
Dec.  319;  Bedell  v.  Carll,  33  N.  Y.  581;  In  re 


Campbell,  7  Pa.  St.  100,  47  Am.  Dec.  503; 
Mechling's  Appeal,  2  Grant  Cas.  (Pa.)  157; 
Michener  v.  Dale,  23  Pa.  St.  59;  Fross's  Ap- 
peal, 105  Pa.  St.  258. 

"  While  a  gift  needs'no consideration  tosup- 
port  it,  still  every  perfected  gift  is  an  executed 
contract,  founded  on  the  consent  of  the  par- 
ties." Martin  v.  Jennings,  52  S.  Car.  371,  citing 
8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  1309. 

A  gift  causa  mortis  in  some  respects  may  be 
said  to  resemble  a  contract,  the  mutual  consent 
and  concurrent  will  of  both  parties  being  neces- 
sary to  the  validity  of  the  transfer.  Emery  v. 
Clough,  63  N.  H.  552,  56  Am.  Rep.  543. 

An  executed  gift  may  be  enforced.  Ball  v. 
Wallace,  32  Ga.  170. 

8.  Gift  Not  Within  Statutes  Declaring  Void 
Contracts  Made  on  Sunday.  —  Wheeler  v.  Glas- 
gow, 97  Ala.  700. 

9.  Authority  of  Owner  to  Give  Away  His  Prop- 
erty.—  See  infra,  this  title.  Gifts  Inter  Vivos 
—  Validity  and  Effect  of;  Kekewich  v.  Man- 
ning, 1  De  G.  M.  &  G.  176. 

Gifts  causa  mortis  as  well  as  gifts  inter  vivos 
are  based  upon  the  fundamental  right  that 
every  one  has  of  disposing  of  his  property  as 
he  wills.  The  law  leaves  the  power  of  dispo- 
sition complete,  but  to  guard  against  fraud 
and  imposition  regulates  the  methods  by 
which  it  is  accomplished.  Ridden  v.  Thrall, 
125  N.  Y.  572,21  Am.  St.  Rep.  758. 

Every  sane  man  has  authority  to  give  away 
his  property  unless  he  attempts  to  give  it  upon 
terms  which  the  law  repudiates  as  against 
sound  policy.  Hannon  v.  State,  9  Gill  (Md.) 
440. 

A  person  may  lawfully  give  away  his  prop- 
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Gift  by  Equitable  Owner.  —  It  is  not  essential  to  the  validity  of  a  gift  that  the 
legal  title  to  the  property  should  be  in  the  donor.  A  valid  gift  of  property 
may  be  made  by  the  person  holding  the  equitable  title.1  But  the  donor  can 
in  no  case  transfer  to  the  donee  a  greater  interest  in  the  property  than  he  him- 
self has.2 

2.  Mental  Capacity.  —  It  is  essential  to  the  validity  of  a  gift  that  the  donor 
should  have  sufficient  mental  capacity  to  make  a  gift;  a  gift  by  a  donor  men- 
tally incompetent  is  void.3 

Tests  of  Mental  Capacity  —  Gifts  Inter  Vivos.  —  The  question  as  to  what  tests  of 
mental  capacity  are  to  be  applied  to  the  case  of  a  gift  inter  vivos,  that  is, 
whether  the  capacity  of  the  donor  is  to  be  determined  by  the  same  tests  as  in 
the  case  of  ordinary  contracts  or  by  those  of  testamentary  capacity,  seems 
to  be  left  undecided  by  the  adjudged  cases.  It  has  been  strongly  urged  that 
capacity  to  contract  is  not  required,  but  that  it  is  sufficient  if  the  donor  be' 
mentally  competent  to  execute  a  will.4  It  is  settled  that  mere  feebleness  of 
mind  is  not  sufficient  to  invalidate  a  gift,5  nor  is  it  necessary  that  the  donor 
should  have  sufficient  mental  capacity  to  transact  business  generally.6  It 
would  seem  that  the  proper  rule  to  be  applied  in  each  case  is  that  the  donor 
should  have  sufficient  intelligence  to  understand  clearly  the  nature  and  effect 
of  the  particular  transaction.7 

Gifts  Causa  Mortis.  —  The  same  degree  of  mental  capacity  is  required  to  make 


erty  to  the  extent  of  rendering  himself  desti- 
tute. Sievert  v.  Muller,  3  Ohio  N.  P.  316,  3 
Ohio  Dec.  708. 

Gift  by  Husband.  —  A  husband  has  an  abso- 
lute and  unrestricled  right  to  dispose  of  his 
personal  property  during  his  lifetime, jprovided 
such  gift  is  not  testamentary  in  character  and 
made  with  a  view  of  defeating  dower.  Bran- 
don :/.  Dawsnn,  51  Mo.  App.  237. 

Gift  by  Widower  Immediately  Before  Second 
Marriage.  —  Where  a  widower,  just  before  his 
second  marriage,  executed  and  delivered  a 
note  under  seal  payable  to  a  person  named  as 
trustee  for  the  maker's  children,  five  years 
after  date,  with  interest,  and  there  was  no  evi- 
dence of  any  fraudulent  intent  to  defeat  the 
rights  of  the  second  wife,  and  the  amount  of 
the  note  was  but  a  small  portion  of  his  estate, 
it  was  held  that  this  was  a  valid  executed  gift, 
and  was  enforceable  against  the  donor's  estate. 
Ross's  Appeal,  127  Pa.  St.  4. 

Donations  Between  Persons  Living  in  Concubin- 
age —  Louisiana.  —  In  Louisiana  it  is  provided 
by  statute  that  those  who  have  lived  together 
in  open  concubinage  are  respectively  incapable 
of  making  to  each  other  any  donation  of  im- 
movables; and  if  they  make  a  donation  of 
movables,  it  cannot  exceed  one  tenth  part  of 
the  whole  value  of  their  estate.  Rev.  Civ. 
Code  La.  (1899),  art.  1481:  Cole  v.  Lucas,  2 
La.  Ann.  946;  Dupre  v.  Uzee,  6  La.  Ann.  280; 
Maillot  v.  Wesley,  11  La.  Ann.  467;  Bush  v. 
Decuir,  11  La.  Ann.  503;  Veazey  v.  Stokes,  24 
La.  Ann.  229.  See  Sandoz  v.  Gary,  11  Rob. 
(La.)  529. 

1.  Gift  by  Equitable  Owner.  —  Hesse  v.  Hem. 
berger,  (Tenn.  Ch.  1896)  39  S.  W.  Rep.  1063. 
See  also  Hackett  v.  Moxley,  65  Vt.  71. 

Where  a  donation  of  lands  is  made  by  one 
in  possession  under  an  inchoate  or  equitable 
title  which  is  afterwards  confirmed  by  the 
donor,  the  donation  is  valid  on  the  perfection 
of  title.    Rhodes  v.  Rhodes,  10  La.  85. 

A  Conditional  Vendee  of  property  may  make 


a  gift  of  his  interest  therein,  and  if  he  after- 
wards perfects  his  title  the  property  vests 
absolutely  in  the  donee.  Fredericks  v.  Sault, 
19  Ind.  App.  604.  To  the  same  effect  see 
Hatch  v.  Lamos,  65  N.  H.  1. 

2.  Powell  v.  Eckler,  96  Mich.  538.  See  also 
Fredericks  v.  Sault,  19  Ind.  App.  604.  But  see 
Hatch  v.  Lamns,  65  N  H.  1. 

3.  Donor  Must  Be  Mentally  Competent  to  Make 
a  Gift. —  Rev.  Civ.  Code  La.  (1899),  art.  1475; 
Riggs  v.  American  Tract  Soc,  95  N.  Y.  503; 
Matter  of  Rogers,  10  N.  Y.  App.  Div.  593. 

The  question  in  determining  whether  a  gift 
has  been  made  is  not  what  the  donor  had 
contemplated  or  intended,  but  whether  his 
intentions  were  carried  into  effect,  and  to 
accomplish  this  an  intelligent  will  directing 
or  assenting  to  the  act  done  is  essential.  Dun- 
combe  v.  Richards,  46  Mich.  166. 

In  Nottidge  v.  Prince,  2  G;ff.  246,  a  gift  by 
a  person  of  weak  intellect  of  her  whole  fortune, 
to  a  person  who  had  acquired  great  influence 
over  her  mind  by  making  her  believe  that  he 
sustained  a  supernatural  character,  was  held 
void. 

4.  Testamentary  Capacity  Considered  Sufficient. 
—  Teegarden  v.  Lewis,  145  Ind.  98. 

Knowledge  of  Pecuniary  Condition  of  Relatives 
Not  Test  of  Capacity.  —  Crum  v.  Thornley,  47 
111.  192. 

5.  Mere  Mental  Weakness  of  Donor  Not  Suffi- 
cient to  Invalidate  Gift.  —  Teegarden  v.  Lewis, 
145  Ind.  98;  Mercantile  Safe  Deposit  Co.  v. 
Huntington,  89  Hun  (N.  Y.)  465.  See  also 
Field  v.  Shorb,  99  Cal.  661;  Adee  v.  Hallett,  3 
N.  Y.  App.  Div.  308;  Galer  v.  Galer,  (Iowa 
1899)  79  N.  W.  Rep.  257;  Crum  v.  Thornley, 
47  111.  192. 

6.  Capacity  to  Transact  Business  Generally  Not 

Essential. —  Van  Deusen  v.  Rowley,  8  N.  Y. 
358.  And  see  Weddington  v.  Meade,  11  Ky. 
L.  Rep.  862. 

7.  See  Riggs  v.  American  Tract  Soc,  95  N. 
Y.  503;  Richardson  v.  Smart,  65  Mo.  App.  14. 
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a  gift  causa  mortis  as  is  required  to  make  a  will.1 

Mental  Capacity  a  Question  of  Fact.  —  Whatever  the  test  to  be  applied  in  deter- 
mining the  mencal  capacity  of  the  donor,  the  existence  or  nonexistence  of 
such  capacity  in  a  particular  case  is  a  question  of  fact.* 

Burden  of  Proof.  —  And  it  has  been  held  that  the  burden  of  proving  the  mental 
incapacity  of  the  donor  rests  upon  the  party  challenging  his  capacity.3  In 
the  absence  of  evidence  tending  to  show  the  contrary,  the  capacity  of  the 
donor  to  make  a  gift  will  ordinarily  bo  presumed.* 

Meatal  Weakness  as  Raising  Presumption  of  Undue  Influence.  —  When  it  is  shown  that 
a  donor  at  the  time  of  making  a  gift  was  of  enfeebled  mind  by  reason  of  age, 
sickness,  or  other  cause,  this  circumstance  is  ordinarily  sufficient  to  raise  a 
presumption  that  the  gift  was  obtained  by  undue  influence,  and  the  burden  of 
proof  is  upon  the  donee  to  show  that  the  gift  was  the  free  and  intelligent  act 
of  the  donor.5 

V.  Fraud  and  Undue  Influence  —  1.  Generally.  —  Freedom  of  the  will  and 
good  faith  are  essential  to  the  validity  of  a  gift,  as  in  the  case  of  contracts  gen- 
erally. Where  the  donor  has  been  induced  to  make  a  gift  through  fraud,  force, 
or  undue  influence,  the  gift  may  be  set  aside.6 

Donor  Must  Understand  Transaction.  —  So  also  it  must  appear  that  the  donor  fully 
understood  the  nature  and  effect  of  the  transaction. 7 

Presumption  as  to  Fairness  and  Validity  of  Gift.  —  J  i  there  is  no  evidence  which  tends 
to  show  that  the  donor  was  incompetent  to  make  a  gift,  or  which  raises  a 
suspicion  of  fraud  or  undue  influence  on  the  part  of  the  donee,  the  capacity  of 
the  donor  and  the  fairness  of  the  transaction  will  be  presumed,  unless  the 
relation  between  the  parties  is  such  that  the  policy  of  the  law  casts  upon  the 
donee  the  burden  of  showing  that  the  gift  was  the  voluntary  and  intelligent 
act  of  the  donor.8 

2.  Gifts  to  Persons  Standing  in  Confidential  Relations — a.  Generally  — 
Gifts  Between  Persons  in  Confidential  Relations  Prima  Facie  Void.  —  It  is  not  necessary  in 

all  cases  to  prove  actual  fraud  or  undue  influence  in  order  to  have  a  gift 
annulled.  It  is  a  well-settled  rule  of  law,  founded  upon  public  policy,  and 
designed  for  the  protection  of  persons  whose  situation  or  circumstances  render 
them  peculiarly  susceptible  or  liable  to  influence,  that  where  a  confidential 
relation  exists  between  the  parties  a  gift  made  to  the  person  in  whom  special 
trust  and  confidence  is  reposed  by  reason  of  such  relation  is  prima  facie  void. 
The  law  will  presume  from  the  mere  relation  of  the  parties  that  the  gift  was 
obtained  by  fraud,  undue  influence,  or  other  improper  means,  and  the  burden 
of  proof  rests  upon  the  donee  to  show  that  the  gift  was  the  free,  voluntary, 
and  unbiased  act  of  the  donor,  made  with  full  knowledge  of  the  facts.9 

Independent  Advice  Necessary  in  England.  —  The  English  courts  have  adopted  an 
even  stricter  rule  in  such  cases  than  that  established  in  the  United  States. 


1.  Sass  v.  McCormack,  62  Minn.  234;  Matter 
of  Hall.  (Surrogate  Ct.)  16  Misc.  (N.  Y.)  174. 

2.  Teegarden  v.  Lewis,  145  Ind.  98. 

3.  Burden  of  Proving  Mental  Incapacity  on 
Party  Asserting  It.  —  Teegarden  v.  Lewis,  145 
Ind.  98;  Bedell  v.  Carll,  33  N.  Y.  586;  Vandor 
v.  Roach,  73  Cal.  614. 

4.  Vandor  v.  Roach,  73  Cal.  614;  Yeakel  v. 
McAtee,  156  Pa.  St.  600. 

5.  Mental  Weakness  Sufficient  to  Raise  Pre- 
sumption  of  Undue  Influence.  —  Todd  v.  Grove, 
33  Md.  188;  Hall  v.  Knappenberger,  97  Mo.  509, 
10  Am.  St.  Rep.  337;  Matter  of  Rogers,  10  N. 
Y.  App.  Div.  593.  See  also  Duncombe  i>. 
Richards,  46  Mich.  166;  Worrall's  Appeal,  no 
Pa.  St.  349.  See  generally  infra,  this  title, 
Fraud  and  Undue  Influence. 

6.  Gift  Must  Be  Free  from  Fraud  or  Undue  In- 

10 


fluence.  —  Osthaus  v.  McAndrew,  (Pa.  1887)  8 
Atl.  Rep.  436.  See  infra,  this  section,  Gifts  to 
Persons  Standing'  in  Confidential  delations. 

7.  Where  a  donor  who  was  aged  and  infirm, 
though  not  incapable,  by  voluntary  deed  made 
an  irrevocable  gift  of  her  entire  estate,  and  it 
did  not  appear  that  she  fully  understood  the 
effect  of  the  instrument,  it  was  held  that  the 
deed  might  be  set  aside  after  her  death  at 
the  instance  of  her  heir  at  law.  Anderson  v. 
Elsworth,  3  Giff.  154. 

8.  Vandor  v.  Roach,  73  Cal.  614;  Yeakel  v. 
McAtee,  156  Pa.  Si.  600. 

9.  Gifts  Between  Persons  in  Confidential  Rela- 
tions Prima  Facie  Void  —  England. — Cocke  v. 
Lamotte,  15  Beav.  234;  Hoghton  v.  Hoghton, 
15  Beav.  278;  Hunter  v.  Atkins,  3  Myl.  &  K. 
113;  Consett  v.  Bell,  I  Y.  &  C.  Ch.  569,  11  L. 
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According  to  their  decisions,  in  order  to  uphold  a  gift  made  to  a  person  stand- 
ing in  a  confidential  relation  it  must  be  shown  that  the  donor  had  competent 
and  independent  advice  in  making  it.1 

The  Mere  Fact  that  a  Confidential  Relation  Exists  between  the  donor  and  the  donee, 
so  as  to  raise  a  presumption  of  undue  influence,  is  not  sufficient  to  defeat  a  gift, 
where  it  clearly  appears  that  the  gift  was  voluntary.2 

Clear  Proof  of  Gift  Required.  —  In  order  to  support  a  gift  made  to  a  person  stand- 
ing in  a  confidential  relation  to  the  donee,  the  evidence  must  show  in  the  clearest 
and  most  unequivocal  manner  that  the  donor  well  understood  the  transaction, 
and  that  it  was  his  deliberate  and  voluntary  act.3 

The  Mere  Fact  that  the  Donor  Knew  What  He  Was  Doing  is  not  sufficient  to  sustain 
the  gift ;  it  must  appear  that  his  intention  to  give  was  not  produced  by  undue 
influence.4  But  where  the  nature  of  the  confidential  relation  existing  between 
the  parties  is  not  such  as  to  raise  a  strong  presumption  of  undue  influence,  it 
seems  that  the  gift  may  be  supported  simply  upon  proof  that  the  donor 
understood  the  transaction.5 

Ratification  of  Gift  After  Termination  of  Confidential  Relation.  —  If  after  the  confiden- 
tial relation  has  ceased  to  exist  the  donor  intentionally  elects  to  abide  by  a 
gift  made  during  the  continuance  of  such  relation,  the  gift  cannot  afterwards 
be  impeached  for  undue  influence.6 


J.  Ch.  401;  Nottidge  v.  Prince,  2  Giff.  246; 
Davies  v.  Davies,  4  Giff.  417;  Huguenin  v. 
Baseley,  14  Ves.  Jr.  273. 

Connecticut.  —  Nichols  v.  McCarthy,  53 
Conn.  299,  55  Am.  Rep.  105. 

Kentucky.  —  McGill  v.  Richards,  12  Ky.  L. 
Rep.  717. 

Maryland.  —  Todd  v.  Grove,  33  Md.  188; 
Griffith  v.  Diffenderffer,  50  Md.  467. 

Missouri.  —  Cadwallader  v.  West,  48  Mo. 
483;  Yosti  v.  Laughran,  49  Mo.  594;  Hall  v. 
Knappenberger,  97  Mo.  509,  10  Am.  St.  Rep. 
337;  Caspari  v.  First  German  Church,  12  Mo. 
App.  293. 

New  Jersey. — Garnsey  v.  Mundy,  24  N.J. 
Eq.  243;  Parker  v.  Parker,  45  N.  J.  Eq.  224. 

New  York.  —  Decker  v.  Waterman,  67  Barb. 
(N.  Y.)  460;  Nesbit  v.  Lockman,  34  N.  Y.  167; 
Boyd  v  De  La  Montagnie,  73  N.  Y.  498,  2g 
Am.  Rep.  197;  Weller  v.  Weller,  44  Hun  (N. 
Y.)  172;  Adee  v.  Hallett,  3  N.  Y.  App.  Div. 
308. 

Ohio.  —  Keck  v.  Sayre,  3  Ohio  N.  P.  45,  4 
Ohio  Dec.  f 95. 

Pennsylvania.  —  Greenfield's  Estate,  14  Pa. 
St.  489;  Miskey's  Appeal,  107  Pa.  St.  611; 
Stewart's  Estate,  137  Pa.  St.  175;  Hasel  v. 
Beilstein,  179  Pa.  St.  560. 

And  see  the  cases  cited  in  the  notes  imme- 
diately following.  See  generally  the  titles 
Fraud  and  Deceit,  ante,  p.  12;  Undue  Influ- 
ence; Wills. 

1.  Rule  in  England. —  Rhodes  v.  Bale.  L.  R. 
1  Ch.  252;  Mitchell  v.  Homfray,  8  Q.  B.  D. 
587;  Griffiths  v.  Robins,  3  Madd.  191;  Liles  v. 
Terry,  (1895)  2  Q  B.  679. 

2.  Decker  v.  Waterman,  67  Barb.  (N.  Y.) 
460. 

For  examples  of  gifts  between  persons 
standing  in  confidential  relations  held  valid, 
see  the  note  immediately  following.  And  see 
Hunter  v.  Atkins,  3  Myl.  &  K.  113;  Hamilton 
v.  Armstrong,  (Mo.  1892)  20  S.  W.  Rep.  1054, 
[20  Mo.  597;  Wilkinson  v.  Sherman,  45  N.J. 
Eq.  413;  Nesbit  v.  Lockman,  34  N.  Y.  167. 

Gift  from  Aunt  to  Nephew  Held  Valid. — 
Toker  v.  Toker,  31  Beav.  629. 


For  Circumstances  under  Which  a  Deed  of  Giit 
from  an  Uncle  to  His  Nephew  was  held  not  void 
on  the  ground  of  fraud  and  undue  influence, 
see  Eakle  v.  Reynolds,  54  Md.  305. 

3.  Davies  v.  Davies,  4  Giff.  417;  Matter  of 
Manhardt,  17  N.  Y.  App.  Div.  1. 

Evidence  Suffi'ient  to  Sustain  Gift  to  Spiritual 
Adviser.  —  See  Corson's  Estate,  137  Pa.  St.  160. 

Gift  from  Mother  to  Daughter  Held  Valid.  — 
Leddel  v.  Starr,  20  N.  J.  Eq.  274. 

Gift  to  Physician  and  Business  Adviser  —  Evi- 
dence Showing  Undue  Influence.  —  Woodbury  v. 
Woodbury,  141  Mass.  329,  55  Am.  Rep.  479. 

4.  Where  a  confidential  relation  exists  be- 
tween the  parties,  the  question  is  Dot  so  much 
whether  the  donor  knew  what  he  was  doing 
as  how  his  intention  was  produced;  if  his  dis- 
position to  give  was  produced  by  undue  influ- 
ence, the  gift  will  be  set  aside  although  the 
donor  was  well  aware  of  what  he  was  doing. 
Huguenin  v.  Baseley,  14  Ves.  Jr.  273;  Hogh- 
ton  v.  Hoghton,  15  Beav.  278. 

5.  Thus  Where  a  Stepmother  Conveyed  Certain 
Property  to  Her  Stepsons,  it  not  appearing  that 
they  managed  her  property,  or  that  she  relied 
on  their  advice  in  business  matters,  it  was 
held  that  the  utmost  which  the  donees  could 
be  required  to  show  was  thai  she  understood 
the  act  when  she  conveyed  the  estate.  Earle 
v.  Chace,  12  R.  I.  374. 

6.  Ratification  of  Gift  by  Donor.  —  Although  a 
gift  made  to  a  person  standing  in  a  confiden- 
tial relation  to  the  donor,  as  by  a  patient  to  a 
physician,  may  be  voidable,  yet  if  after  the 
confidential  relation  has  ceased  to  exist  (he 
donor  inteniionally  elects  to  abide  by  the  gift, 
and  does  in  fact  abide  by  it,  it  cannot  be  im- 
peached after  his  death,  although  it  is  not 
proved  that  the  donor  was  aware  that  the  gift 
was  voidable.  Mitchell  v.  Homfray,  8  Q.  B. 
D.  587. 

But  in  Wade  v.  Pulsifer,  54  Vt.  45,  it  was 
held  that  in  order  to  establish  the  acquiescence 
of  a  ward  in  a  gift  by  him  to  his  guardian  it 
must  be  shown  that  the  donor  knew  that  the 
gift  was  invalid  and  could  be  set  aside,  that 
with  such  knowledge  he  allowed  it  to  stand 
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b.  To  Attorney.  —  According  to  some  authorities  a  gift  from  a  client  to 
his  attorney  is  absolutely  void,  but  perhaps  the  better  doctrine  is  that  such 
gifts,  while  prima  facie  void,  will  be  sustained  upon  evidence  of  their  propriety 
and  good  faith.1  The  burden  of  proof  is  upon  the  attorney  to  show  affirma- 
tively not  only  that  the  gift  was  voluntary,  but  also  that  it  was  made  with  full 
knowledge  on  the  part  of  the  client  of  all  material  facts  known  to  the  attorney, 
and  that  it  was  not  brought  about  by  any  undue  influence  either  actively 
exerted  or  arising  from  the  relationship  existing  between  the  parties.* 

c.  To  PHYSICIAN.  —  Gifts  by  patients  to  their  attending  physicians  come 
within  the  general  rule  above  stated,  and  the  burden  of  proof  is  upon  the 
donee  to  show  that  the  gift  was  made  without  the  exercise  of  undue  influence.3 
But  such  gifts  will  be  upheld  where  it  appears  that  there  was  no  fraud  or 
undue  influence  on  the  part  of  the  donee.4 

d.  To  Spiritual  Adviser.  —  It  has  been  held  by  the  Supreme  Court  of 
the  United  States  that  a  gift  is  not  presumptively  void  because  made  to  a 
clergyman,5  but  according  to  the  great  weight  of  authority  a  gift  to  a  spiritual 
adviser  falls  within  the  general  rule  governing  gifts  to  persons  in  confidential 
relations,  and  the  burden  is  upon  the  donee  to  prove  that  the  donor  had  full 
knowledge  of  the  nature  and  effect  of  the  transaction,  and  was  not  influenced 
by  the  confidential  relation.6  And  it  is  immaterial  in  such  case  that  the  donee 
is  not  the  real  beneficiary,  but  receives  the  gift  for  the  benefit  of  the  church 
or  some  other  religious  institution.7 

Gift  by  Dying  Person.  — Where  a  gift  is  made  to  a  spiritual  adviser  by  a  person 
about  to  die,  the  presumption  that  it  was  obtained  by  undue  influence  can  be 
rebutted  by  only  the  clearest  and  most  convincing  evidence,  for  in  such  case 
the  donor,  especially  where  the  mind  is  impaired  by  physical  weakness,  is  gen- 
erally most  powerfully  influenced  by  the  advice  of  his  spiritual  adviser.8 

Gifts  by  Nuns  to  Their  Convents  have  been  held  prima  facie  void  within  the 
general  rule  above  stated.9 

e.  To  Near  Relative.  — The  rule  stated  has  been  frequently  applied  to 
gifts  between  members  of  the  same  family,  in  which,  by  reason  of  the  family 
relation,  the  donee  may  be  presumed  to  have  obtained  the  gift  by  undue 

unquestioned  for  an  unreasonable  time,  and  clergymen  to  presume  that  they  would  lake 

that  such  consent  was  the  result  of  his  free  advantage  of  their  position  to  obtain  a  gift  by 

and  intelligent  choice.  undue  influence. 

1.  See  the  title  Attorney  aND  Client,  vol.  In  Greenfield's  Estate,  24  Pa.  St.  232,  Knox 
3,  p.  278.  In  addition  to  the  cases  there  cited,  J.,  said:  "We  know  of  no  rule  of  law  or 
see  also  the  following  cases  in  which  gifts  be-  morals  which  will  prevent  clergymen  from 
tween  attorney  and  client  are  held  void:  Mor-  receiving  gifts,  great  or  small,  even  from  their 
gan  v.  Minett,  6  Ch.  D.  638;  Tomson  v.  Judge,  parishioners.  *  *  *  In  this  country  the 
3  Drew.  306;  Liles  v.  Terry,  (1895)  2  Q.  B.  danger  rather  is  that  clergymen  will  receive  too 
679.  little  than  too  much." 

2.  Whipple  v.  Barton,  63  N.  H.  613;  Jen-  6.  Huguenin  v.  Baseley,  14  Ves.  Jr.  300; 
nings  v.  McConnel,  17  111.  148;  Greenfield's  Nottidge  v.  Prince,  2  Giff.  246;  Norton  v. 
Estate,  14  Pa.  St.  489.  Kelly,  2    Eden   286;   Morley  v.  Loughnan, 

3.  Gifts  to  Physicians  by  Patients.  —  Gibson  v.  (1893)  1  Ch.  736;  Ross  v.  Conway,  92  Cal.  632; 
Russell,  2  Y.  &  C.  Ch.  104;  Mitchell  v.  Horn-  Ford  v.  Hennessy,  70  Mo.  580;  Caspari  v. 
fray,  45  L.  T.  N.  S.  694;  Cadwallader  v.  West,  First  German  Church,  12  Mo.  App.  293;  Corri- 
48  Mo.  497.  See  also  Billage  v.  Southee,  9  gan  v.  Pironi,  48  N.  J.  Eq.  607;  Corson's  Es- 
Hare  534,  and  the  title  Physicians  and  Sur-  tate,  137  Pa.  St.  160. 

geons.  Gifts  to  Spiritualistic  Mediums  by  their  fol- 

4.  Pratt  v.  Barker,  1  Sim.  I;  Mitchell  v.  lowers  are  prima  facie  void.  Lyon  v.  Home, 
Homfray,  45  L.  T.  N.  S.  694.  L.  R.  6  Eq.  655;  Leighton  v.  Orr,  44  Iowa  679. 

There  is  nothing  in  the  confidential  relation        7.  Ford  v.  Hennessy,  70  Mo.  580;  Caspari 

of  a  medical  adviser  to  a  patient  that  perse  v.  First  German  Church,  12  Mo.  App.  293.  J 

forbids  the  acceptance  of  a  gift  by  him  from  See  also  Ross  v.  Conway,  92  Cal.  632. 
his  patient.    Audenteid's  Appeal,  89  Pa.  St.        8.  Gift  to  Spiritual  Adviser  by  Dying  Person.  — 

IT4,  33  Am.  Rep.  731.  Thompson  v.  Hefferman,  4  Dr.  &  War.  29I; 

5.  Gifts  to  Spiritual  Advisers. — Jackson  v.  Ash-  Ross  v.  Conway,  92  Cal.  632.    See  also  Ford 
ton,  11  Pet.  (U.  S.)  229.    In  this  case  the  posi-  v.  Hennessy,  70  Mo.  580. 

tion  is  taken  that  it  would  be  inconsistent  with        9.  Whyte  v.  Meade,  2  Ir.  Eq.  R.  420;  Fal» 

the  high  character  usually  justly  ascribed  to  ham  v.  McCarthy,  9  Ir.  Eq.  R.  620,  12  Jur.  757, 

1013  Volume  XIV. 


Gifts  Inter  Vivos. 


GIFTS. 


Definition. 


influence.  Accordingly,  gifts  to  the  person  who  has  the  ascendancy,  as  in 
case  of  a  gift  from  a  wife  to  a  husband,  or  from  a  child  to  a  parent,  are  pre- 
sumptively void,  and  the  burden  rests  upon  the  donee  to  prove  the  absence  of 
undue  influence.1 

On  the  Other  Hand,  in  Transactions  Between  Members  of  the  Same  Family,  even  though 
that  relation  exists  between  them  from  which  the  court  will  infer  the  moral 
certainty  of  the  existence  of  considerable  influence  and  the  probability  of  its 
having  been  exercised,  yet  if  the  transaction  be  one  which  tends  to  the  peace 
or  security  of  the  family,  or  the  avoiding  of  family  disputes  and  litigation,  or 
the  preservation  of  the  family  property,  the  principles  by  which  such  trans- 
actions are  to  be  tried  are  not  those  applicable  to  dealings  between  strangers, 
but  such  as,  upon  the  the  most  comprehensive  experience,  have  been  found  to 
be  most  for  the  interest  of  families.2 

Upon  Such  Principles  Family  Settlements  and  arrangements  for  the  transfer  of  prop- 
erty from  one  member  to  another  have  been  repeatedly  upheld  although 
without  consideration,  and  effected  by  the  exercise  of  influence,  provided  the 
■nature  of  the  transaction  was  fully  understood  by  the  settlor  or  donor.3 

f.  To  Guardian.  —  Gifts  from  a  ward  to  a  guardian  made  while  the  ward 
is  under  the  dominion  and  influence  of  the  guardian  are  prima  facie  void  on 
the  ground  of  undue  influence.4 

g.  To  Personal  Attendant.  —  Ordinarily  a  gift  by  a  person  old  and 
feeble  and  easily  influenced,  to  one  in  attendance  upon  him,  will  be  viewed  with 
suspicion,  and  will  not  be  sustained  without  full  and  satisfactory  proof.  -»But 
such  gifts  are  not  necessarily  void,  and  in  some  cases  would  be  perfectly  nat- 
ural and  proper,  and  they  will  be  upheld  where  it  appears  that  they  were  made 
freely  and  voluntarily  without  the  exercise  of  any  undue  influence.5 

VI.  Gifts  Inter  Vivos  —  1.  Definition.  —  A  gift  inter  vivos  is  a  gift  made 
by  one  person  to  another  without  the  inducement  of  the  immediate  apprehen- 
sion of  death.6 

Gift  Made  in  Extremis.  — A  gift  of  personal  property  made  with  intent  that  it 
shall  take  effect  immediately  and  irrevocably,  and  fully  executed  by  a  com- 
plete and  unconditional  delivery,  is  good  and  valid  as  a  gift  inter  vivos, 
although  at  the  time  the  donor  is  in  extremis,  and  dies  soon  after.7  More- 

i  H.  L.  Cas.  703.    But  see  Re  Metcalfe,  2  De  property  by  one  to  another.     Flanders  v. 

G.  J.  &.  S.  122,  10  Jur.  N.  S.  224,  287,  criticised  Blandy,  45  Ohio  St.  10S. 

in  10  Jur.  N.  S.  (pt.  it.)  91.  In  Louisiana  Three  Kinds  of  Donations  Inter 

1.  See  infra,  this  title,  Gifts  Inter  Vivos —  Vivos  are  enumerated  in  the  statute:  those 
Particular  Cases  of  Gifts  Considered — Gifts  Be'  purely  gratuitous;  onerous  donations,  or 
tween  Husband  and  Wife;  Gifts  Between  Parent  those  burdened  with  charges;  and  remunera- 
and  Child.  tive  donations,  where  the  object  is  to  recora- 

The  fact  that  the  donor  is  old  and  is  the  pense  for  services  rendered.    Of  these  the  last 

grandfather  and  employer  of  the  donee  does  two  are  not  real  donations.    Rev.  Civ.  Code 

not  establish  such  a  confidential  relation  as  to  La.  (1899),  arts.  1523-1526.    See  Miller  v.  An- 

raise  the  presumption  of  fraud.    Cowee   v.  drus,  2  La.  Ann.  767;  Pugh  v.  Cantey,  33  La. 

Cornell,  75  N.  Y.  91,  31  Am.  Rep.  428.  Ann.  786;  Landry  v.  Landry,  40  La.  Ann.  229; 

2.  Per  Sir  John  Romilly  in  Hoghton  v.  Dopier  v.  Feigel,  40  La.  Ann.  848.  As  to  the 
Hoghton,  15  Beav.  278.  validity  of  donations  in  the  form  of  onerous 

3.  Family  Settlements.  —  See  Kinchant  v,  contracts,  see  Cole  v.  Cole,  7  Mart.  N.  S.  (La.) 
Kinchant,  I  Bro.  C.  C.  369;  Hoghton  v.  Hogh-  414;  Trahan  v.  McMannus,  2  La.  209. 

ton,    15   Beav.   278     see  the   title   Family  7.  Gift  Made  in  Extremis. —  Hatcher  v.  Bu- 

Agref.ments  or  Settlements,  vol.  12,  p.  875.  ford,  60  Ark.  169;  Carty  v.  Connolly,  91  Cal. 

4.  Gifts  from  Ward  to  Guardian.  —  Hylton  v.  15;  Henschel  v.  Maurer,  69  Wis.  576,  2  Am. 
Hylton,  2  Ves.  547;  Hatch  v.  Hatch,  9  Ves.  St.  Rep.  757.  See  also  Edwards  v.  Jones,  1 
Jr.  292;  Wade  v.  Pulsifer,  54  Vt.  45.  See  the  Myl.  &  C.  226;  McCarty  v.  Kearnan,  86  111. 
title  Guardian  and  Ward.  291;  Marsh  *.  Prentiss,  48  111.  App.  74. 

5.  Hesse  v.  Hemberger,  (Tenn.  Ch.  1896)  39  The  mere  fact  that  the  donor  was  sick  at 
S.  W.  Rep.  1063.  See  also  Hester  v.  Hester,  the  time  of  making  a  gift  does  not  affect  the 
13  Lea  (Tenn.)  189.  absolute  character  of  the  gift  unless  the  sick- 

6.  See  Bouv.  L.  Diet.  ness  was  so  imminently  dangerous  as  to  jus- 
A  gift  inter  vivos  is  an  immediate,  volun-  tify  the  belief  that  it  would  terminate  fatally. 

tary,  and  gratuitous  transfer  of  his  personal  Thompson  v.  Thompson,  12  Tex.  327. 
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over,  a  gift  made  in  anticipation  of  death,  but  not  conditioned  upon  that 
event,  is  a  gift  inter  vivos,  and  not  a  gift  causa  mortis.1 

2.  Requisites  to  Valid  Gift — a.  GENERALLY.  —  To  constitute  a  valid  gift 
inter  vivos  there  must  be  a  gratuitous  and  absolute  transfer  of  the  property 
from  the  donor  to  the  donee,  taking  effect  immediately,  and  fully  executed 
by  a  delivery  of  the  property  by  the  donor  and  an  acceptance  thereof  by  the 
donee.2  The  several  elements  of  the  transaction  will  now  be  considered  in 
detail. 

b.  Gift  Must  Go  into  Immediate  Effect  —  (i)  Generally.  —  Gifts 
inter  vivos  have  no  reference  to  the  future,  but  go  into  immediate  and  abso- 
lute effect.    A  gift  to  take  effect  in  futuro  is  void.3 

(2)  Gift  to  Take  Effect  After  Death  of  Donor.  — Thus  a  gift  of  property  to 
take  effect  after  the  donor's  death,  the  donor  in  the  meanwhile  retaining  the 
control  and  dominion  of  the  property,  cannot  be  sustained.4    Such  gifts  are 


1.  Dresser  v.  Dresser,  46  Me.  48. 

Where  a  husband,  while  very  ill  and  moved 
by  the  expectation  of  death,  made  a  convey- 
ance of  certain  real  and  personal  property  to 
his  wife,  and  the  deed  was  absolute  on  its 
face,  was  delivered  unconditionally,  and  was 
at  once  recorded,  and  no  distinction  was  made 
in  the  transaction  between  the  real  and  per- 
sonal property,  it  was  held  that  the  gifl  of  the 
personal  property  was  not  to  be  considered  as 
a  gift  causa  mortis,  and  that  therefore  the  title 
of  the  wife  was  not  affected  by  the  husband's 
recovery  of  health.  Gilligan  v.  Lord,  51 
Conn  563.  , 

2.  The  Elements  Necessary  to  the  Validity  of  a 
Gift  Inter  Vivos  are:  (1)  The  donor  must  be 
competent  to  contract;  (2)  there  must  be  free- 
dom of  will;  (3)  the  gift  musl  be  complete, 
with  nothing  left  undone;  (4)  the  properly 
must  be  delivered  by  the  donor  and  accepted 
by  the  donee;  (5)  the  gift  must  go  into  imme- 
diate and  absolute  effect.  Mercantile  Safe 
Deposit  Co.  v.  Huntington,  89  Hun  (M.  Y.)46s; 
Cambreleng  v.  Graham,  79  Hun  (N.  Y.)  247; 
Rix  v.  Hunt,  16  N.  Y.  App.  Div.  540.  See 
also  Matthews  v.  Hoagland,  48  N.  J.  Eq.  455; 
Taylor  v.  Henry,  48  Md.  550,  30  Am.  Rep. 
486;  Telford  v.  Fatton,  144  III.  611. 

All  the  derinitions  come  to  this:  that  to  con- 
stitute a  valid  gift  it  must  be  voluntary,  gra- 
tuitous, and  absolute.  Williamson  v.  John- 
son, 62  Vt.  378,  22  Am.  St.  Rep.  117. 

All  that  is  essential  to  constitute  a  valid 
transfer  of  property  by  parol  gift  is  an  expres- 
sion to  that  effect  by  the  donor,  accompanied 
by  a  delivery  of  the  thing  to  the  donee. 
Bedell  v.  Carll,  33  N.  Y.  581;  Matter  of  Ward, 
2  Redf.  (N.  Y.)  251;  Piclcslay  v.  Starr,  149  N. 
Y.  432,  52  Am.  St.  Rep.  740:  Van  Slooten  v. 
Wheeler,  (Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp. 
591.  See  also  Guinan's  Appeal,  70  Conn.  342; 
Matter  of  Bnlio,  136  N.  Y.177. 

Where  a  Father  Bought  a  Ticket  in  a  Lottery 
which  he  declared  that  he  gave  to  his  infant 
daughter,  and  wrote  her  name  upon  it,  and 
after  it  had  drawn  a  prize  he  declared  that  he 
had  given  the  ticket  to  ihe  daughter,  and  that 
the  prize  money  was  hers,  it  was  held  that 
this  was  sufficient  for  a  jury  to  infer  therefrom 
all  the  requisites  tote,  valid  gift.  Grangiac  v. 
Arden,  10  Johns.  (N.  Y.)  293. 

For  Examples  of  Gifts  Inter  Vivos  Held  to  Be 
Fully  Executed,  see  Straughan  v.  Tucker,  59 
Ark. .93;  Coffey  v.  Coffey,  179  111.  283;  Butler  v. 


Bohn,  3  1  Minn.  325;  Van  Slooten  z.  Wheeler, 
(Supm.  Ct.  Gen.  T.)  21  N.  Y.  Supp.  336;  Brown 
v.  Blackman,  71  Hun  (N.  Y.)  356;  Matter  of 
Crawford,  113  N.  Y.  560;  Matter  of  George, 
(Surrogate  Ct.)  23  Abb.  N.  Cas.  (N.  Y.)  53; 
McGlade's  Appeal.  99  Pa,  St.  338;  Parker's 
Estate,  3  Pa  Dist.  370;  Trowell  v.  Carraway, 
10  Heisk.  (Tenn.)  104. 

For  Examples  of  Transactions  Held  Not  to  Be 
Gifts,  see  Knapp  v.  Knapp,  127  Mo.  53;  Matter 
of  Small,  27  NT.  Y.  App.  Div.  438. 

3.  Gift  Must  Take  Effect  Immediately.  —  Smith 
v.  Dorsey,  38  Ind.  451,  10  Am.  Rep.  118; 
Allen  v.  Polereczky,  31  Me.  338;  Dole  v.  Lin- 
coln, 31  Me.  422;  Spencer  v.  Vance,  57  Mo. 
427;  In  re  Soulard,  141  Mo.  642;  Vogel  v. 
Gast,  20  Mo.  App.  104;  Craig  v.  Kittredge,  46 
N.  H  57;  Flanders  v.  Blandy,  45  Ohio  St. 
108;  Dickeschied  v.  Exchange  Bank,  28  W. 
Va.  340;  and  cases  cited  in  the  note  immedi- 
ately following. 

4.  Gift  to  Take  Effect  After  Death  of  Donor 
Void.  —  In  re  Shield,  53  L.  T.  N.  S.  5;  Gason 
v.  Rich,  19  L.  R.  Ir.  391;  Zeller  v.  Jordan,  105 
Cal.  143;  Barnum  v.  Reed,  136  111.  388;  Per- 
manent Fund  v.  Hall,  48  111.  App.  536;  Allen 
v.  Polereczky,  31  Me.  338;  Augusta  Sav.  Bank 
v.  Fogg,  82  Me.  538;  Keyl  v.  Westerhaus,  42 
Mo.  App.  49;  Tygard  v.  McComb,  54  Mo. 
App.  85;  Withers  v.  Weaver,  10  Pa.  St.  391; 
Frost  v.  Frost,  33  Vt.  639;  Anderson  v. 
Thompson,  11  Leigh  (Va.)  458;  Sterling  v. 
Wilkinson,  83  Va.  791;  Dickeschied  v.  Ex- 
change Bank.  28  W.  Va.  340.  See  also  Gas- 
kell  v.  Gaskell,  2  Y.  &  J.  502;  Scales  v. 
Maude,  6  De  G.  M.  &  G.  43;  Forney  v. 
Remey,  77  Iowa  549;  Tozer  v.  Jackson,  164 
Pa.  St.  373- 

A  promissory  note  payable  after  the  maker's 
death  is  not  enforceable  as  a  gift.  Shaw  v. 
Camp,  160  111.  425;  Graves  v.  Safford,  41  111. 
App.  659;  Sanborn  v.  Sanborn,  65  N.  H.  172; 
Holmes  v.  Roper,  141  N.  Y.  64. 

Letters  written  by  a  mortgagor  to  the  mort- 
gagee and  persons  claiming  under  him,  de- 
claring that  the  writer  gave  the  debt  to  take 
effect  at  his  death,  and  directing  his  executors 
to  cancel  the  mortgage  deed,  do  not  operate  as 
a  valid  gift.  Scales  v.  Maude,  6  De  G.  M.  & 
G.  43- 

Where  a  man  committed  suicide  in  his  room, 
and  immediately  after  his  death  there  was 
found  in  a  conspicuous  place  in  the  room  an 
unsealed  envelope  addressed  to  one  A,  con- 
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in  contravention  of  the  statutes  governing  the  testamentary  disposition  of 
property.1  But  it  has  been  held  that  where  the  gift  is  fully  executed  at  the 
time  by  a  complete  relinquishment  by  the  donor  of  all  his  rights  in  the  thing 
given,  the  fact  that  it  is  not  to  become  effective  until  after  the  donor's  death 
does  not  render  it  void  as  being  of  a  testamentary  character.2  A  common 
instance  of  such  a  gift  arises  where  the  donor  delivers  the  property  given  to  a 
third  person  as  trustee  for  the  donee,  with  directions  not  to  deliver  it  to  the 
donee  until  after  the  donor's  death.3 

c.  Gift  Must  Be  Fully  Executed  —  (i)  Generally.  —  In  order  to  be 
effectual  a  gift  must  be  fully  executed.  A  mere  promise  or  agreement  to  give, 
being  without  consideration,  is  not  enforceable.  It  transfers  no  title  to  the 
property,  and  confers  no  right  to  sue  for  damages  for  nonperformance,  or  to 
compel  the  performance  of  the  promise,  and  so  long  as  anything  remains  to 
be  done  to  complete  the  gift  it  may  be  revoked  so  far  as  executed  at  the 
option  of  the  donor,4  and  his  death  before  the  completion  of  the  gift  will 
operate  as  a  revocation.5 

Gift  of  Promissory  Note.  —  According  to  the  principle  just  stated  it  is  held  that 


taining  a  paper  signed  by  the  deceased  stating 
that  he  gave  certain  property  to  A,  it  was  held 
that  this  was  not  a  gift  to  take  effect  during 
the  donor's  lifetime,  but  a  will.  Tozer  v. 
Jackson,  164  Pa.  St.  373. 

1.  Permanent  Fund  v.  Hall,  48  111.  App.  536; 
Augusta  Sav.  Bank  v.  Fogg,  82  Me.  538; 
Tygard  v.  McComb,  54  Mo.  App.  85;  Frost  v. 
Fro=,t.  33  Vt.  639. 

2.  Schollmier  v.  Schoendelen,  78  Iowa  426, 
16  Am.  St.  Rep.  455;  Scrivens  v.  North 
Easton  Sav.  Bank,  166  Mass.  255. 

8.  See  infra,  this  section.  Requisites  to  Valid 
Gift  —  Delivery  to  Third  Person — As  Trustee 
for  Donee. 

4.  Gift  Must  Be  Fully  Executed  —  England.  —  1 
Hooper  v.  Goodwin,  1  Swanst.  485,   1  Wils. 
Ch.  212;  Jones  v.  Lock,  L.  R.  1  Ch.  25.  See 
also  Meckz/.  Kettlewell,  1  Phil.  342,  7  Jur.  1120; 
Moore  v.  Moore,  L.  R.  18  Eq.  474. 

Alabama.  —  Boyett  v.  Potter,  80  Ala.  476. 

Georgia.  —  Chandler  z/.'Chandler,  62  Ga.  612. 

Illinois.  —  Pope  v.  Dodson,  58  III.  360;  Wal- 
ton v.  Walton,  70  111.  142;  Blanchard  v.  Wil- 
liamson, 70  111.  647;  Hoig  v.  Adrian  College, 
83  111.  267. 

Indiana.  —  Johnston  v.  Griest,  85  Ind.  503. 

Iowa.  —  Wilson  v.  Wilson,  99  Iowa  688, 
citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
1313. 

Kentucky.  —  Knott  v.  Hogan,  4  Met.  (Ky.)97. 

Louisiana.  —  Hart  v.  Clark,  5  Mart.  (La.) 
614;  Williams  v.  Barton,  13  La.  404;  Johnson 
v.  Stevens,  22  La.  Ann.  144. 

Maine.  —  Donnell  v.  Wylie,  85  Me.  143. 

Maryland.  —  Thompson  v.  Dorsey,  4  Md. 
Ch.  149;  Snowden  v.  Reid,  67  Md.  130;  Dough- 
erty v.  Moore,  71  Md.  248,  17  Am.  St.  Rep.  524. 

Massachusetts.  —  Hayden  v.  Hayden,  142 
Mass.  448. 

Nevada.  —  Simpson  v.  Harris,  21  Nev.  353. 

New  Jersey.  —  Wittingham  v.  Lighthipe,  46 
N.  J.  Eq.  429. 

New  York.  —  Pearson  v.  Pearson,  7  Johns. 
(N.  Y.)  26;  Martin  v.  Funk,  75  N.  Y.  134,  31 
Am.  Rep.  446;  Twenty-third  St.  Baptist 
Church  v.  Cornell,  117  N.  Y.  601;  Harrier  v. 
Sidtvay,  57  Hun  (N.  Y.)  229. 

North  Carolina.  —  Picot  v.  Sanderson,  1 
Dev.  L.  (12  N.  Car.)  309. 


Ohio.  —  Flanders  v.  Blandy,  45  Ohio  St.  108. 

Pennsylvania.  —  In  re  Campbell,  7  Pa.  St. 
100,  47  Am.  Dec.  503;  Walsh's  Appeal,  122 
Pa.  St.  i?7,  9  Am.  St.  Rep.  83;  WaynesburR 
College's  Appeal,  111  Pa.  St.  130,  56  Am.  Rep. 
252.    See  also  Trough's  Estate.  75  Pa.  St.  115. 

Rhode  Island.  —  Taylor  v.  Staples,  8  R.  I. 
170. 

Tennessee.  —  Marshall  v.  Russell,  93  Tenn 
261. 

Texas.  —  Harvey  v.  Carroll,  72  Tex.  63. 

Vermont.  — Carpenter  v.  Dodge,  20  Vt.  595; 
Rogers  v.  Rogers,  55  Vt.  73;  Montpelier  Semi- 
narv  v.  Smith,  6q  V(  382. 

Execution  of  Gifts  —  Louisiana.  —  As  to  the 
formalities  required  in  the  case  of  donations 
inter  vivos  in  Louisiana,  see  Rev.  Civ.  Code 
La.  (1899),  arts.  1536-1558;  Harlin  v.  Leglise, 
3  Rob.  (La.)  194;  Packwood  v.  Dorsey,  6  Rob. 
(La.)  329;  Morres  v.  Compton,  12  Rob.  (La.) 
76;  Duplessis  v.  Kennedy,  6  La.  231;  Miller 
v.  Andrus,  I  La.  Ann.  237;  Soileau  v.  Rou- 
geau,  2  La.  Ann.  766;  Maillot  v.  Wesley,  it 
La.  Ann.  467;  Macarty  v.  Commercial  Ins. 
Co.,  17  La.  365:  Bogan  v.  Finlay,  19  La.  Ann. 
94;  De  Pouilly's  Succession,  22  La.  Ann.  97; 
Farrar  v.  Michoud,  22  La.  Ann.  358;  Bowie  v. 
Davis,  22  La.  Ann.  398;  Johnson  v.  Jordan,  22 
La.  Ann.  4S6;  Hale's  Succession,  26  La.  Ann. 
195;  Maduel  v.  Tuyes,  31  La.  Ann.  483; 
Moore's  Succession,  40  La.  Ann.  531;  Cawthon 
v.  Kimbell,  46  La.  Ann.  750;  Rabasse's  Suc- 
cession, 49  La.  Ann.  1405. 

The  donor  cannot,  by  any  confirmative  act, 
supply  the  defects  of  a  donation  inter  vivos 
null  in  form;  it  must  be  executed  again  in 
legal  form.  Rev.  Civ.  Code  La.  (1889),  art. 
2273.  Pachwood  v.  Dorsey,  6  Rob.  (La.) 
329. 

But  a  confirmation  by  the  heirs  of  the  donor 
of  a  donation  void  for  matters  of  form  will 
preclude  them  from  subsequently  opposing 
such  vices  of  form.  Deschapelles  v.  Labarre, 
3  La.  Ann.  522;  Ventress  v.  Brown,  34  La. 
Ann.  448:  Rev.  Civ.  Code  La.  (iS8q\  art.  2274. 

5.  Unexecuted  Gift  Revokad  by  Death  of  Donor. 
—  Permanent  Fund  v.  Hall,  48  111.  App.  536 
[citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  1313];  Twenty-third  St.  Baptist  Church  v. 
Cornell,  117  N.  Y.  601. 
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a  voluntary  gift  of  a  promissory  note  by  the  maker,  being  a  mere  promise  to 
give  the  amount  of  the  note,  cannot  be  enforced.1 

Gift  to  Charity.  —  So  also  a  promise  to  give  for  charitable  or  educational  pur- 
poses is  not  enforceable.3 

Agreement  under  Seal.  —  It  has  been  held  in  Pennsylvania  that  an  agreement 
under  seal  to  make  a  gift  is  enforceable,  this  being  in  accordance  with  the 
general  principle  that  a  seal  imports  a  consideration.3  This  ruling,  however, 
has  not  been  followed  in  other  states.* 

A  Mere  intention  to  Make  a  Gift,  however  clearly  expressed,  which  has  not  been 
carried  into  effect  amounts  to  nothing,  and  confers  no  rights  in  the  subject- 
matter  of  the  proposed  gift  upon  the  intended  donee.5 

Imperfect  Gift  Not  Enforceable  as  Declaration  of  Trust.  —  A  court  of  equity  will  not 
interfere  to  perfect  a  defective  or  imperfect  gift,  nor  will  it  enforce  such  a  gift 
as  a  declaration  of  trust.6 

(2)  Delivery  —  (a)  Necessity  for  Delivery  —  aa.  Generally. — To  constitute  a  valid 
gift  it  is  essential  that  the  transaction  should  be  fully  executed  by  the  delivery 
of  the  property  to  the  donee  or  to  some  person  for  him.7    In  several  states 


1.  See  infra,  this  section.  What  May  Be 
Given — Choses  in  Action  —  Donors  Own  Note 
or  Check. 

2.  Promise  to  Give  to  Charitable  Use.  —  Boutell 
v.  Coivdin,  9  Mass.  254;  Hamilton  College  v. 
Stewart,  I  N.  Y.  581;  Presbyterian  Church  v. 
Cooper,  112  N.  Y.  517,  8  Am.  St.  Rep.  767;' 
Twenty-third  St.  Baptist  Church  v.  Cornell, 

117  N.  Y.  6oi;  Johnson  v.  Otter bein  Univer- 
sity, 41  Ohio  St.  527;  Thum's  Estate,  5  Pa. 
Dist.  739. 

It  has  been  held  that  the  principle  stated  in 
the  text  does  not  apply  to  the  case  of  voluntary 
subscriptions  to  some  object  of  public  utility 
and  common  interest  to  all  the  subscribers, 
for  in  such  case  the  mutual  promises  of  the 
several  subscribers  constitute  a  sufficient  con- 
sideration to  support  an  action  to  enforce  such 
promises.  Watkins  v.  Eames,  9  Cush.  (Mass.) 
537.  But  see  Presbyterian  Church  v.  Cooper, 
H2  N.  Y.  517,  8  Am.  St.  Rep.  767.  See  the 
title  Subscriptions. 

3.  Agreement  under  Seal  Held  Enforceable  — 
Pennsylvania.  — Yard  v.  Patton,  13  Pa.  St.  278; 
Mach's  Appeal,  68  Pa.  St.  231;  Ross's  Appeal, 
127  Pa.  St.  4. 

A  voluntary  bond  is  both  in  equity  and  at 
law  a  gift  of  the  money.  Sherk  v.  Endrees,  3 
W.  &  S.  (Pa.)  255;  Candor's  Appeal,  27  Pa. 
St.  119;  Hummel's  Estate,  161  Pa.  St.  215; 
In  re  Luebbe,  179  Pa.  St.  447. 

4.  Contrary  Doctrine.  —  See  Tracy  v.  Alvord, 

118  Cal.  654;  Lamprey  v.  Lamprey,  29  Minn. 
151. 

In  Matter  of  James,  146  N.  Y.  78,  48  Am. 
St.  Rep.  774,  it  was  held  that  the  gift  of  a 
bond  by  a  husband  to  his  wife  could  not  be 
enforced  against  his  estate,  such  bond  being 
merely  a  promise  without  consideration  to  pay 
the  sum  named  at  a  future  day,  no  presumption 
of  a  consideration  arising  from  the  presence 
of  the  seal,  in  view  of  the  findings  of  fact  that 
the  bond  was  delivered  as  a  gift.  See  also 
Edwards  v.  Jones,  7  Sim.  325,  4  L.  J.  Ch.  163. 

A  court  of  equity  will  not  lend  its  assistance 
to  enforce  a  voluntary  deed.  Fletcher  v. 
Fletcher,  4  Hare  78,  14  L.  J.  Ch.  66;  Consett 
v.  Bell,  1  Y.  &  Coll.  Ch.  569,  n  L.  J.  Ch.  401. 

Covenant  in  Deed  of  Gift  Not  Enforceable.  —  No 
recovery  can  be  had  for  a  breach  of  the 


covenant  of  warranty  in  a  deed  of  gift.  Cal- 
cote  v.  Elk;n,  (Tenn.  1891)  15  S.  W.  Rep.  85. 
And  see  Rountree  v.  Smith,  152  III.  493. 

5.  Mere  Intention  to  Give  a  Nullity.  —  Rich- 
ardson v.  Hadsall,  106  111.  476;  May  v.  May, 
36  111.  App.  77;  Blake  v.  Pegram,  109  Mass. 
541;  Gerry  v.  Howe,  130  Mass.  350;  Spencer 
v.  Vance,  57  Mo.  427;  Hunter  v.  Hunter,  19 
Barb.  (N.  Y.)  631;  Hoar  v.  Hoar,  5  Redf.  (N. 
Y.)  637;  Martin  v.  Funk,  75  N.  Y.  134,  31  Am. 
Rep.  446;  Medloch  v.  Powell,  96  N.  Car.  499; 
In  re  Campbell,  7  Pa.  St.  100,47  Am.  Dec. 
503;  Waynesburg  College's  Appeal,  m  Pa. 
St.  130,  56  Am.  Rep.  252;  Harvey  v.  Carroll, 
5  Tex.  Civ.  App.  324  See  also  Butler  v.  Sco- 
lield,  4  J.  J.  Marsh.  (Ky.)  139,  20  Am.  Dec. 
211. 

6.  Declaration  of  Trust  —  England.  —  Milroy 
v.  Lord,  4  De  G.  F.  &  J.  274;  Edwards  v. 
Jones,  1  Myl.  &  C.  226;  Dillon  v.  Coppin,  4 
Myl.  &  C.  647;  Moore  v.  Moore,  L.  R.  18  Eq. 
474;  Jones  v.  Lock,  L.  R.  1  Ch.  25;  Warriner 
v.  Rogers,  L.  R.  16  Eq.  340;  Heartley  v. 
Nicholson,  L.  R.  19  Eq.  233;  In  re  Shield,  53 
L.  T.  N.  S.  5.  See  also  Price  v.  Price,  14 
Beav.  598;  Weale  v.  Ollive,  17  Beav.  252; 
Antrobus  v.  Smith.  12  Ves.  Jr.  39. 

Illinois.  —  Barnum  v.  Reed,  136  111.  388; 
Williams  v.  Chamberlain,  165  III.  210. 

Maine.  —  Norway  Sav.  Bank  v.  Merriam,  88 
Me.  146. 

Maryland.  —  Hitch  v.  Davis,  3  Md.  Ch.  266; 
Pennington  v.  Gittings,  2  Gill  &  J.  (Md.)  208; 
Cox  v.  Hill,  6  Md.  274;  Baltimore  Retort,  etc., 
Co.  v.  Mali,  65  Md.  93,  57  Am.  Rep.  304. 

New  Jersey.  —  Mathews  v.  Hoagland,  48  N. 
J.  Eq.  455. 

New  York.  —  Curry  v.  Powers,  70  N.  Y. 
212,  26  Am.  Rep.  577;  Young  v.  Young,  80  N. 
Y.  422,  36  Am.  Rep.  634;  Wadd  v.  Hazleton, 
137  N.  Y.  215,  33  Am.  St.  Rep.  707;  Gannon 
v.  McGuire,  22  N.  Y.  App.  Div.  43;  Rosen- 
burg  v.  Rosenburg,  40  Hun  (N.  Y.)  91. 

Ohio.  —  Flanders  v.  Blandy,  45  Ohio  St.  108. 

Pennsylvania. — Waynesburg  College's  Ap 
peal,  in  Pa.  St.  130,  56  Am.  Rep.  252;  Walsh's 
Appeal,  122  Pa.  St.  177,  9  Am.  St.  Rep.  83. 

Virginia.  —  Sterling  v.  Wilkinson,  83  Va. 
791. 

7.  Delivery  Essential  to  Complete  Gift  —  Eng' 
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statutes  have  been  enacted  providing  that  no  gift,  except  by  deed  or  will,  shall 
be  valid  unless  actual  possession  shall  come  to  and  remain  with  the  donee  or 
his  agent,  and  if  the  donor  and  donee  reside  together  at  the  time  of  the  gift 


land.  —  Irons  v.  Smallpiece,  2  B.  &  Aid.  551; 
Reeves  v.  Capper,  5  Bing.  N.  Cas.  136,  35  E. 
C.  L.  54.  6  Scott  S77;  Bourne  v.  Fosbrooke, 
18  C.  B.  N.  S.  515,  114  E.  C.  L.  515.  11  Jur.  N. 
S.202;  Smith  v.  Smith,  2  Stra.  955;  Cochrane^/. 
Moore,  25  Q.  B.  D.  57;  Trimmer  v.  Danby,  25 
L.  J.  Ch.  424. 

United  States. — Mahan  v.  U.  S..  16  Wall. 
(U  S.)  143;  Lee  v.  Luther,  3  Woodb.  &  M.  (U. 
S.)5to 

Alabama.  —  Frisbie  v.  McCarty,  I  Stew.  & 
P.  (Ala.)  56;  Sewall  v.  Glidden,  1  Ala.  52; 
Sims  v.  Sims,  2  Ala.  117;  Blakey  v.  Blakey,  9 
Ala.  391;  Pope  v.  Randolph,  13  Ala.  214; 
Phillips  v.  McGrew,  13  Ala.  255;  Foster  v. 
Mitchell,  15  Ala.  571;  Bryant  v.  Ingraham,  16 
Ala.  116;  Jones  v.  Deyer,  16  Ala.  221;  Thomas 
v.  Degraffenried,  17  Ala.  602;  Huddleston  v. 
Huey,  73  Ala.  215;  Brantley  v.  Cameron,  78 
Ala.  72;  McHugh  v.  O'Connor,  91  Ala.  243. 

Arkansas.  — Hynson  v.  Terry,  1  Ark.  83. 

California. — Giselman  v.  Starr,  106  Cal. 
651. 

Connecticut.  —  Burton  v.  Bridgeport  Sav. 
Bank,  52  Conn.  398,  52  Am.  Rep.  602. 

Delaware.  —  Wilkins  v.  Wilson,  1  Marv. 
(Del.)  404 

Georgia.  —  Anderson  v.  Baker,  1  Ga.  595; 
Wyche  v.  Greene,  11  Ga.  159;  Burney  v.  Ball, 
24  Ga.  505;  Carswell  v.  Ware,  30  Ga.  267; 
Evans  v.  Lipscomb,  31  Ga.  71;  Mims  v.  Ross, 
42  Ga.  121. 

Illinois.  —  People  v.  Johnson,  14  111.  342; 
Fanning  v.  Russell,  94  111.  386;  Telford  v. 
Patton,  144  111.  611;  Williams  v.  Chamberlain, 
165  111.  210  [citing  8  Am.  and  Eng.  Encvc.  of 
Law  (1st  ed.)  1316];  May  v.  May,  36  111.  App. 
77;  Phenix  v.  Gilfillan,  47  111.  App.  220. 

Indiana.  —  Daubenspeck  v.  Biggs,  71  Ind. 
255;  Gammon  Theological  Seminary  v.  Rob- 
bins,  128  Ind.  85. 

lozva.  —  Willey  v.  Backus,  52  Iowa  401; 
Peters  v.  Ft.  Madison  Constr.  Co.,  72  Iowa 
405;  Donover  v.  Argo,  79  Iowa  574. 

Kansas.  —  Johnson  v.  Eaton,  51  Kan.  708. 

Kentucky.  —  Duncan  v.  Duncan,  5  Litt.  (Ky.) 
12;  Payne  v.  Powell,  5  Bush  (Ky.)  2^8. 

Louisiana.  —  In  this  state,  by  statute,  a  do- 
nation inter  vivos,  duly  accepted,  is  perfect  by 
the  mere  consent  of  the  parties,  and  the  owner- 
ship of  the  objects  given  is  transferred  to  the 
donee,  without  the  necessity  of  any  other  de- 
livery. Rev.  Civ.  Code  La.  (1899),  aft.  1550; 
Harper  v.  Pierre,  15  La.  Ann.  666;  Rauxet  v. 
Rauxet,  38  La.  Ann.  669. 

Maine. — Carleton  v.  Lovejoy,  54  Me.  445; 
Hanson  v.  Millett,  55  Me.  184;  Robinson  v. 
Ring,  72  Me.  T40,  39  Am.  Rep.  308;  Drew  v. 
Hagerty,  81  Me.  231,  10  Am.  St.  Rep.  255; 
Augusta  Sav.  Bank  v.  Fogg,  82  Me.  538;  Don- 
nell  v.  Wylie,  85  Me.  143;  Fairfield  Sav.  Bank 
v.  Small,  90  Me.  546. 

Maryland.  — Hitch  v.  Davis,  3  Md.  Ch.  266; 
Pennington  v.  Gittings,  2  Gill  &  J.  (Md.)  208; 
Cox  v.  Hill,  6  Md.  274;  Nickerson  v.  Nicker- 
son,  28  Md.  327;  Murray  v.  Cannon,  41  Md. 
466;  Snowden  v.  Reid,  67  Md.  130;  Baltimore 
Retort,  etc.,  Co.  v.  Mali,  65  Md.  93,  57  Am. 


Rep.  384;  Dougherty  v.  Moore,  71  Md.  248,  17 
Am.  St.  Rep.  524. 

Massachusetts.  —  Brabrook  v  Boston  Five 
Cents  Sav.  Bank,  104  Mass.  238,  6  Am.  Rep. 
222;  Blake  v.  Pegram,  109  Mass.  541;  Buswell 
v.  Fuller,  156  Mass.  309. 

Michigan.  —  Love  v.  Francis,  63  Mich.  181, 
6  Am.  St.  Rep.  290. 

Mississippi.  —  Thompson  v.  Thompson,  2 
How.  (Miss.)737;  Marshall  v.  Fulgham, 4  How. 
(Miss.)  216;  Carradine  v.  Collins,  7  Smed.  &  M. 
(Miss.)  428;  Wheatley  v.  Abbott,  32  Miss.  343; 
Newell  v.  Newell,  34  Miss.  385;  McWillie  v. 
Van  Vacter,  35  Miss.  428,  72  Am.  Dec.  127. 

Missouri.  — Vogel  v.  Gasi,  20  Mo.  App.  104; 
Nasse  v.  Thoman,  39  Mo.  App.  178;  Gartside 
v.  Pehlam,  45  Mo.  App.  160;  Doering  v.  Kena- 
more,  86  Mo.  588;  In  re  Soulard,  141  Mo.  642. 

Nevada.  —  Simpson  v.  Harris,  21  Nev.  353. 

New  Hampshire.  —  Reed  v.  Spaulding,  42  N. 
H.  114. 

New  Jersey.  —  Justice  v.  Justice,  (N.  J.  1889) 
18  Atl.  Rep.  674. 

New  York.  —  Taylor  v.  New  York  F.  De- 
partment, 1  Edw.  (N.  Y.)  294;  Minchin  v. 
Merrill,  2  Edw.  (N.  Y.)  333;  Noble  v.  Smith, 
2  Johns.  (N.  Y.)  52,  3  Am.  Dec.  3gg;  Pearson 
v.  Pearson,  7  Johns.  (N.  Y.)  26;  Grangiac  v. 
Arden,  10  Johns.  (N.  Y.)  293;  Huntington 
v.  Gilmore,  14  Barb.  (N.  V.;  243:  Hunter  v. 
Hunter,  19  Barb.  (N.  Y.)  631;  Brown  v.  Brown, 
23  Barb.  (N.  Y.)  565;  Woodruff  v.  Cook,  25 
Barb.  (N.  Y.)  505;  Cooper  v.  Burr,  45  Barb. 
(N.  Y.)  9:  Matter  of  Crawford,  113  N.  Y.  560; 
Brink  v.  Gould,  7  Lans.  (N.  Y.)  425;  Mont- 
gomery v.  Miller,  3  Redf.  (N  Y.)  154;  Hoar  v. 
Hoar,  5  Redf.  (N.  Y.)  637;  Young  v.  Young, 
80  N.  Y.  422,  36  Am.  Rep.  634;  Jackson  v. 
Twenty-third  St.  R.  Co.,  88  N.  Y.  521;  Beaver 
v.  Beaver,  117  N.  Y.  421,  15  Am.  St.  Rep.  531; 
Matter  of  Bolin,  136  N.  Y.  177;  Wadd  v. 
Hazelton,  137  N.  Y.  215,  33  Am.  St.  Rep.  707; 
Johnson  v.  Spies,  5  Hun  (N.  Y.)468;  Matson  v. 
Abbey,  70  Hun  (N.  Y.)  475,  affirmed  141  N.  Y. 
179;  Hamer  v.  Sidway,  57  Hun  (N.  Y.)  229: 
Matter  of  Lyon,  (Surrogate  Ct.)  1  Misc.  (N.  Y.) 
447;  Krummel  v.  Thomas,  (Buffalo  Super.  Ct. 
Gen.  T.)  5  Misc.  (N.  Y.)  535;  Cambreleng  v. 
Graham,  79  Hun  (N.  Y.)  247;  Matter  of  Clark, 
(Surrogate  Ct.)  16  Misc.  (N.  Y.)  405 ;  Gannon 
v.  McGuire,  22  N.  Y.  App.  Div.  43  [citing  8 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  1313 
et  sea.];  Matter  of  Small,  27  N.  Y.  App.  Div. 
438. 

North  Carolina.  —  Adams  v.  Hayes,  2  Ired. 
L.  (24  N.  Car.)  361;  Picot  v.  Sanderson,  1  Dev. 
L.  (12  N.  Car.)  309;  Downey  v.  Smith,  2  Dev. 
Eq.  (17  N.  Car.)  535;  Brewer  v.  Harvy,  72  N. 
Car.  176;  Medlock  v.  Powell,  96  N.  Car.  499. 

North  Dakota.  —  Luther  v.  Hunter,  7  N. 
Dak.  544. 

Ohio.  —  Hamor  v.  Moore,  8  Ohio  St.  239; 
Phipps  v.  Hope,  16  Ohio  St.  586;  Flanders  v. 
Blandy,  45  Ohio  St.  108. 

Pennsylvania.  —  Mechling's  Appeal,  2  Grant 
Cas.  (Pa.)  157;  In  re  Campbell,  7  Pa.  St.  100, 
47  Am.  Dec.  503;  Withers  v.  Weaver,  10  Pa. 
St.  391;    Kidder  v.  Kidder,  33  Pa.  St.  268; 
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possession  by  the  donee  at  their  place  of  residence  is  not  a  sufficient  possession 
within  the  meaning  of  the  statute.1 

bb.  Where  Property  Is  Already  in  Possession  of  Doner.  —  Where  the  subject  of 
the  gift  is  already  in  the  possession  of  the  donee,  the  law  does  not  require  the 
useless  ceremony  of  a  delivery  back  to  the  donor  in  order  that  the  property 
may  be  redelivered  by  him  to  the  donee.  It  is  sufficient  to  complete  the  gift 
that  the  conduct  of  the  parties  should  show  that  the  ownership  of  the  prop- 
erty has  been  changed,  that  the  donee  should  continue  to  hold  it  thereafter  as 
owner,  and  that  the  donor  has  relinquished  all  claim  to  it  in  his  favor.* 

cc.  Where  Gift  Is  of  Joint  Interest  with  Donor.  —  Where  one  person  gives  to 
another  a  joint  interest  in  property  with  himself,  no  delivery  to  the  donee  is 
necessary,  the  possession  of  the  donor  being  also  that  of  the  donee.  Thus 
where  a  husband  lent  money  and  took  a  note  therefor,  payable  to  the  order  of 
himself  and  wife,  it  was  held  that  this  constituted  a  gift  to  the  wife  in  case  she 
survived  him,  and  that  no  delivery  of  the  note  by  the  husband  to  the  wife 
was  necessary.3  So  also  where  a  husband  took  out  a  policy  of  insurance  secur- 
ing a  benefit  to  himself  and  his  wife.4  Similarly  where  a  man  deposited 
money  in  a  savings  bank  to  the  credit  of  himself  or  wife,  or  the  survivor,  it  was 
held  that  this  created  a  joint  ownership  of  the  fund,  and  that  the  wife  was 
entitled  to  it  after  the  husband"s  death  as  a  gift  from  him,  although  she  had 
never  had  possession  of  the  passbook  during  his  life.5 

(b)  Essentials  of  Valid  Delivery  —  aa.  Generally.  —  No  absolute  rule  can  be  laid 
down  as  to  what  will  constitute  a  sufficient  delivery  to  support  a  gift  in  all 
cases,  for  in  each  case  the  character  of  the  delivery  requisite  to  sustain  the 
transaction  as  a  gift  will  depend  very  largely  upon  the  nature  of  the  subject- 
matter  of  the  gift  and  the  situation  and  circumstances  of  the  parties.  There 
are,  however,  certain  well-settled  general  principles  governing  the  question 
which  will  be  discussed  in  detail  in  the  sections  of  this  article  immediately 
following 

bb.  Delivery  Must  Be  Absolute.  — The  delivery  must  be  absolute;  that  is,  the 
donor  must  not  only  part  with  the  possession  of  the  property,  but  he  must 
relinquish  to  the  donee  all  dominion  and  control  over  it.6    But  it  is  not  neces- 

Trough's  Estate,  75  Pa.  St.  115;  Zimmerman  was  held  that  a  clear  intention  on  the  part  of 

v.  Streeper,  75  Pa.  St.  147;  Scott  v.  Lauman,  the  donor  to  give,  acted  upon  by  the  donee, 

104.  Pa.  St.  533;   Fross's  Appeal,  105  Pa.  St.  constitutes  a  valid  gift  without  actual  de- 

258;  Tozer  v.  Jackson.  164  Pa.  St.  373;  Flana-  livery. 

gan  v.  Nash,  185  Pa.  St.  41.  1.  See  I  Stimson's  Am.  Stat.  Law,  §§  4501, 

South  Carolina.  —  Baker  v.  Avant,  I  Nott  4597;  Rowe  v.  Marchani,  86  Va.  177. 

&  M.  (S.  Car.)  218;  Reid  v.  Colcock,  1  Nott  2.  No   Delivery  Necessary  Where  Donee  Is 

&  M.  (S.  Car.)  592.  9  Am.  Dec.  729;  Spouse  v.  Already  in  Possession.  —  Winter  v.  Winter,  4  L. 

Littlejohn,  22  S.  Car.  358;  Bennett  v.  Cook,  28  T.  N.  S.  639.  101  E.  C.  L.  997;  R'.cher  v.  Voyer, 

S.  Car.  353.  L.  R.  5  P.  C.  461;  Tenbrook  v.  Brown,  17  Ind. 

Tennessee.  —  McEwen    v.  Troost,  I   Sneed  410;  Wing  v.  Merchant.  57  Nie.  383;  Porter  v. 

(Tenn.)  186;  Trowell  v.  Carratvay,  10  Heisk.  Gardner,  60  Hun  (N  Y.)  571;  Providence  Sav. 

(Tenn.)  104.  Inst.  v.  Taft,  14  R.  1.  502.    Compare  Shower 

Texas.  —  Peeler  v.  Guilkey,  27  Tex.  355.  v.  Pilck,  4  Exrh.  478. 

Vermont.  —  Carpenter  v.  Dodge,  20  Vt.  595;  3.  Joint  Interests.  —  Sanford  v.  Sanford,  45 

Blanchard  v.  Sheldon,  43  Vi.  512;  Williamson  N.  Y.  723,  58  N    Y.  69;  Scott  v.  Simes,  10 

v.  Johnson,  62  Vt.  378,  22  Am.  St.  Rep.  117.  Bosvv.  (N.  Y.)  314. 

Virginia.  — Spooner  v.  Hilbish,  92  Va.  333;  4.  Fowler  v.  Butterlv.  78  N.  Y..  68,  34  Am. 

Ewing  v.  Ewing,  2  Leigh  (Va.)  337;  Lewis  v.  Rep.  507. 

Mason,  84  Va.  731.  5.  McElroy  v.  National  Sav.  Bank,  8  N.  Y. 

West  Virginia.  —  Miller  v.  Neff,  33  W.  Va.  App.  Div.  192;  McElroy  v.  Albany  Sav.  Bank, 

197.  8  N.  Y.  App.  Div.  46.    See  also  Re  Griffiths's 

Wisconsin.  —  Wilson  v.  Carpenter,  17  Wis.  Estate,  1  Lack.  Leg.  N.  (Pa.)  311.    But  see 

512;   Resch  v.  Senn,  28  Wis.  286;   Brunn  v.  Brown  v.  Brown,  23  Barb.  (N.  Y.)  565. 

Schuett,  59  Wis.  260,  48  Am.  Rep.  499;  Crook  6.  Delivery  Must  Be  Absolute  —  united  States, 

v.  Baraboo  First  Nat.  Bank,  83  Wis.  31,  35  — Lee  v.  Luther,  3  Woodb.  &  M.  (U.  S.)  519. 

Am.  St.  Rep.  17.    See  also  Wells  v.  Collins,  California.  —  Zeller  v.  Jordan,  105  Cal.  143; 

74  Wis.  341.  Ruiz  v,  Dow,  113  Cal.  490. 

Gift  Acted  upon  by  Donee  Held  Good  Without  Georgia.  —  Mims  v.  Ross,  42  Ga.  121. 

Delivery. —  In  In  re  Harcourt,  31  VV.  R.  578,  it  Illinois.  —  People  v.  Johnson,  14  111.  342; 
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sary  that  the  donor  should  surrender  the  legal  title  to  the  property.  A  delivery 
which  transfers  to  the  donee  either  the  legal  or  the  equitable  title  to  the  prop- 
erty is  sufficient.1 

ce.  Intent  —  Delivery  Must  Be  with  Intent  to  Make  Gift.  —  To  constitute  a  valid  gift 
the  delivery  must  be  made  with  the  intention  of  making  a  gift  and  passing 
title;  a  mere  delivery  of  property  without  such  intent  passes  no  title.2  A 
delivery  of  property  through  inadvertence  or  mistake,  without  any  intention 
of  passing  title  thereto,  will  not  support  a  gift.3 

No  Form  of  Words  Necessary  to  Show  Intent.  —  To  show  such  intention  it  is  not 
necessary  that  any  form  of  words  be  observed  at  the  time ;  if  the  circum- 
stances clearly  evince  the  intention  this  is  sufficient,  and  if  these  are  equivocal 
an  explicit  declaration  afterwards  of  that  intention  is  competent.4 

dd.  Delivery  Must  Be  According  to  Nature  of  Property  —  (ad)  Generally.  —  Asa 
general  rule  the  delivery  must  be  actual  so  far  as  the  subject  of  the  gift  is 
capable  of  actual  delivery,  and  if  actual  delivery  cannot  be  made  some  act 
equivalent  thereto  that  has  the  legal  effect  to  pass  the  title  must  be  done  in 
connection  with  or  about  the  property.*    But  as  all  kinds  of  property  are  not 


Barnum  v.  Reed,  136  111.  388;  Telford  v.  Pat- 
ton,  144  111.  611;  Roberts  v.  Draper,  18  111. 
App.  167;  Permanent  Fund  r.  Hall,  48  111. 
App.  536,  citing  8  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  1313. 

Indiana.  —  Smith  v.  Dorsey,  38  Ind.  451,  10 
Am.  Rep.  118. 

Maine.  —  Allen  v.  Polereczky,  31  Me.  338; 
Dole  v.  Lincoln,  31  Me.  422;  Robinson  v.  Ring, 
72  Me.  140,  39  Am.  Rep.  308;  Fairfield  Sav. 
Bank  v.  Small,  90  Me.  546. 

Maryland.  —  Hitch  v.  Davis,  3  Md.  Ch.  266; 
Murray  v.  Cannon,  41  MJ.  466;  Dougherty  v. 
Moore.  71  Md.  248,  17  Am.  Si.  Rep.  524. 

Missouri.  —  Gartside  v.  Pahlman,  45  Mo. 
App.  160;  In  re  Soulard,  141  Mo.  642. 

Nevada.  —  Simpson  v.  Harris,  21  Mev.  353. 

New  Jersey.  —  Dilts  v.  Stevenson,  17  N.J. 
Eq.  407;  Schick  v.  Crote,  42  N.  J.  Eq.  352; 
Matthews  v.  Hoagland,  48  N.  J.  Eq.  455. 

New  York.  — Curry  v.  Powers,  70  N.  Y.  212. 
26  Am.  Rep.  577:  Trow  v.  Shannon,  78  N.  Y. 
446;  Young  v.  Young,  80  N.  Y.  422,  36  Am. 
Rep.  634;  Jackson  v.  Twenty-third  St.  R. 
Co.,  88  N.  Y.  521;  Williams  v.  Guile,  117  N. 
Y.  343;  Montgomery  v.  Miller,  3  Redf.  (N.  Y.) 
154;  Hoar  v.  Hoar,  5  Redf.  (N.  Y.)  637;  Irish 
v.  Nutting,  47  Barb.  (N.  Y.)  370;  Little  v.  Wil- 
lets,  55  Barb.  (N.  Y.)  125;  Rosenburg  v.  Rosen- 
burg,  40  Hun  (N.  Y.)  91;  Guy  v.  Langdon,  84 
Hun  (N.  Y.)  218;  Matter  of  Clark,  (Surrogate 
Ct.)  16  Misc.  (N.  Y.)  405. 

North  Carolina.  —  Medlock  v.  Powell,  96  N. 
Car.  499. 

Pennsylvania.  —  Flanagan  v.  Nash,  185  Pa. 
St.  41. 

Tennessee.  —  Marshall  v.  Russell,  93  Tenn. 
261. 

1.  Nature  of  Title  to  Be  Transferred.  —  Camp's 
Appeal,  36  Conn.  88,  4  Am.  Rep.  39;  Ridden 
v.  Thrall.  125  N.  Y.  572,  21  Am.  St.  Rep.  758; 
Watson  v.  Watson,  69  Vt.  243.  See  inj'ra,  this 
section  and  subsection,  Delivery  of  Choses  in 
Action  —  Necessity  for  Written  Assignment. 

2.  Intention  to  Give  Essential.  —  In  re  Soulard, 
141  Mo.  642;  Simpson  v.  Harris,  21  Nev.  353; 
Doty  v.  Willson,  47  N.  Y.  580;  Jackson  v. 
Twenty-third  St.  R.  Co.,  88  N.  Y.  521;  Beaver 
».  Beaver,  117  N.  Y.  421,  15  Am.  St.  Rep.  531; 
Countryman  v.  Countryman,  (Supm.  Ct.  Spec. 


T.)  23  Civ.  Pio.  (N.  Y.)  161;  Marshall  v.  Rus- 
sell, 93  Tenn.  261;  Sheegog  v.  Perkins,  4  Baxt. 
(Tenn.)  273. 

Delivery  for  Safe  Keeping. —  The  delivery  of 
a  savings-bank  book  to  another  for  safe  keep- 
ing, without  any  intention  of  makinga  present 
gift  of  the  money  deposited,  is  not  sufficient  to 
constitute  a  gift.  ,  Curry  v.  Powers,  70  N.  Y. 
212,  26  Am.  Rep.  577. 

Where  a  Confederate  officer,  on  leaving  New 
Orleans  at  the  time  of  its  capture,  left  certain 
persona]  property  with  a  woman  with  a  writ- 
ten statement  that  he  left  the  property  to  her, 
and  she  afterwards  surrendered  it  to  the  Fed- 
eral authorities,  it  was  held  as  between  the 
woman  and  the  executor  of  the  original  owner 
that  the  delivery  was  as  a  deposit  and  not  a 
gift,  and  that  the  property  belonged  to  the  ex- 
ecutor.   Myers  v.  U.  S.,  24  Ct.  CI.  448. 

Delivery  of  Bill  for  Collection.  —  The  delivery 
of  a  bill  by  a  decedent,  shortly  before  his  death, 
to  his  son,  with  directions  to  collect  it  and  take 
care  of  it,  is  not  a  gift.  Prichett  v.  Prichett, 
20  N.  J.  Eq.  478. 

Donee's  Taking  Possession  Without  Knowledge 
of  Donor  No  Delivery.  —  Where  the  person  claim- 
ing property  as  a  gift  took  possession  of  it  from 
among  the  donor's  effects  without  his  knowl- 
edge, this  did  not  constitute  a  delivery.  Fair- 
field Sav.  Bank  v.  Small,  90  Me.  546. 

All  That  Is  Necessary  to  Constitute  Intention  ia 
the  design  or  determination  of  the  mind,  and 
that  mental  condition  may  exist  when  an  act 
is  done,  irrespective  of  the  fact  that,  were 
something  else  then  recalled,  it  might  not  have 
acted  in  the  same  manner.  Pickslay  v.  Starr, 
149  N.  Y.  432,  52  Am.  St.  Rep.  740. 

3.  Marshall  v.  Russell,  93  Tenn.  261. 

4.  Dotv  v.  Willson,  47  N.  Y.  580. 

5.  Sufficiency  of  Delivery  —  Generally.  —  San- 
born v.  Goodhue,  28  N.  H.  48,  59  Am.  Dec. 
398;  Medlock  v.  Powell,  96  N.  Car.  499;  Reid 
v.  Colcock,  1  Nott  &'.  M.  (S.  Car.)  592,  9  Am. 
Dec.  729;  Blake  v.  Jones,  Bailey's  Eq.  (S.  Car.) 
141,  21  Am.  Dec.  530. 

As  to  what  is  a  sufficient  delivery,  see  Martin 
v.  Martin,  170  111.  18;  Hannon  v.  Sheeban,  (C. 
PI.  Gen.  T.)  3  Misc.  (N.  Y.)  267,  affirming  (N. 
Y.  City  Ct.  Gen.  T.)  19  N.  Y.  Supp.  698. 

As  to  what  is  not  a  sufficient  delivery,  see 
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capable  of  the  same  kind  of  possession,  it  is  required  only  that  the  donee 
should  take  such  possession  as  the  nature  of  the  property  admits  of.1  In  all 
cases  the  sufficiency  of  the  delivery  must  be  determined  with  reference  to  the 
nature  of  the  property  and  the  situation  and  relation  of  the  parties.2 

Property  Capable  of  Manual  Delivery. —  Obviously  where  the  property  is  capable 
of  manual  delivery  the  deliveiy  should  be  so  made.3 

Bat  Where  the  Articles  Are  of  a  Bulky  Character,  so  that  actual  manual  delivery  is 
impracticable,  a  declaration  of  gift  by  the  donor  in  plain  terms,  followed  by 
acts  of  dominion  and  control  on  the  part  of  the  donee,  is  sufficient,  and  it  is 
not  necessary  in  such  cases  that  the  property  be  actually  moved  ;  it  is  sufficient 
if  the  donor  relinquishes  all  dominion  over  it  to  the  donee.4 

Where  the  Articles  Are  Also  Numerous,  as,  for  example,  in  the  case  of  a  gift  of  all 
the  furniture,  etc.,  in  a  certain  room  or  house,  it  is  generally  sufficient  for  the 
donor  clearly  to  designate  the  property  and  to  relinquish  the  possession  thereof 
to  the  donee.5 

(66)  Constructive  and  Symbolical  Delivery.  —  In  some  cases  the  delivery  necessary 
to  transfer  the  ownership  of  property  by  gift  may  be  made  by  delivering  to 
the  donee  the  means  of  obtaining  possession  of  the  property,  whereby  he  is 
put  into  constructive  possession  thereof.  This  occurs  in  the  case  of  a  gift 
of  property  contained  in  a  trunk  or  chest,  vault,  room,  or  building,  where  the 
donor,  with  words  of  gift,  delivers  the  key  affording  access  to  the  property  to 
the  donee  with  the  intention  of  placing  him  in  possession.  By  such  delivery 
the  ownership  of  the  property  passes  to  the  donee  as  effectually  as  by  any 
other  means.6 

out  delivery.  It  seems  that  growing  crops  are 
susceptible  of  no  other  delivery  than  by  putting 
the  donee  in  possession  of  the  land.  Noble 
v.  Smith,  2  Johns.  (N.  Y.)  52,  3  Am.  Dec. 
399- 

3.  The  general  rule  is  that  to  constitute  a 
valid  parol  gift  there  must  be  an  actual  deliv- 
ery of  the  thing.  McHugh  v.  O'Connor.  91 
Ala.  243. 

4.  Gift  of  Bulky  Articles.  —  Kilpin  v.  Ratley, 
(1892)  1  Q.  B.  582;  Pierson  v.  Heisey,  19  Iowa 
114;  Martrick  v.  Linfield,  21  Pick.  (Mass.)  325, 
32  Am.  Dec.  265;  Harris  v.  Hopkins,  43  Mich. 
272,  38  Am.  Rep.  180;  Matter  of  Wachter, 
(Surrogate  Ct.)  16  Misc.  (N.  Y.)  137  [citing  8 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed  )  1315]; 
Fletcher  v.  Fletcher,  55  Vt.  325;  Ross  v. 
Draper,  55  Vt.  404,  45  Am.  Rep.  624.  See  also 
lierney  v.  Corbett,  2  Mackey  (D.  C.)  264; 
Bogan  v.  Finlay,  19  La.  Ann.  94. 

Where  a  piano,  which  had  been  given  to  the 
plaintiff  by  her  grandmother,  remained  in  the 
house  of  the  latter,  being  used,  however,  by 
the  plaintiff  who  did  not  reside  in  the  same 
house,  u  was  held  that  the  gift  was  not  ac- 
companied by  such  delivery  of  possession  as 
would  enable  the  plaintiff  to  maintain  an 
action  of  replevin  for  the  property  after  it  had 
passed  into  the  hands  of  a  third  person.  Wil- 
ley  v.  Backus,  52  Iowa  401. 

5.  Where  the  purchaser  undera  chattel  mort- 
gage of  household  goods  in  the  possession  of 
the  mortgagor  and  his  family  immediately 
after  the  sale  pointed  out  certain  of  the  articles 
to  the  mortgagor's  wife,  and  told  her  that  he 
gave  her  them  and  all  the  rest  of  the  property 
that  he  had  purchased  that  day,  none  of  the 
articles  being  moved,  it  was  held  that  this  was 
a  sufficient  delivery  to  constitute  a  valid  gift 
to  the  wife.  Allen  v.  Cowan,  23  N.  Y.  502,  80 
Am.  Dec.  316. 

6.  Constructive  Delivery.  —  Smith  v.  Smith,  2 
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Matter  of  Lyon,  (Surrogate  Ct.)  1  Misc.  (N.  Y.) 
447;  Cambreleng  v.  Graham.  79  Hun  (N.  Y.) 
247;  Matter  of  Small,  27  N.  Y.  App.  Div.  438. 

1.  Ross  v.  Draper,  55  Vt.  404,  45  Am.  Rep. 
624. 

2.  Delivery  Must  Be  According* to  Nature  of 
Property  and  Situation  of  Parties.  —  Ivey  v. 
Owens,  28  Ala.  641;  Davis  v  Garrett,  91  Tenn. 
147. 

Furniture.  —  Where  a  man  buys  furniture 
and  has  it  placed  in  the  bedroom  of  the  in- 
tended donee,  so  that  the  latter  has  the  use 
and  control  of  it,  this  is  a  sufficient  delivery. 
Newman  v.  Bost,  122  N.  Car.  524. 

Piano.  —  A  direction  by  the  donor  of  a  piano 
to  the  donee  to  remove  it,  followed  by  a  re- 
moval, is  a  sufficient  delivery.  Phenix  v. 
Gilfillan,  47  111.  App.  220. 

Slave.  —  The  placing  of  the  hand  of  a  slave 
by  a  parent  into  that  of  his  child,  with  the 
declaration  that  he  gave  the  slave  to  her,  when 
done  with  that  intent,  constituted  a  sufficient 
delivery.  Ivey  v.  Owens,  28  Ala.  641.  See 
also  Waring  v.  Edmonds,  11  Md.  424. 

Where  a  Husband  Bought  a  Horse  for  His  Wife, 
declaring  at  the  time  that  it  was  for  her  and 
that  it  was  hers,  but  took  it  into  his  possession 
and  kept  it  in  his  stable,  it  was  held  that  this 
was  a  sufficient  delivery  to  sustain  a  valid  gift, 
the  same  change  of  possession  not  being  nec- 
essarv  in  this  case  that  would  have  been  if  he 
had  previously  owned  the  horse.  Wheeler  v. 
Wheeler,  43  Conn.  503. 

Branding  Cattle. —  Where  a  father  branded 
certain  cattle  in  the  name  of  his  son,  with  the 
intention  of  making  a  gift,  and  had  the  brand 
recorded,  it  was  held  that  this  was  a  sufficient 
symbolical  delivery  of  the  cattle.  Hillebrant 
v.  Brewer,  6  Tex.  45,  55  Am.  Dec  757. 

Delivery  of  Growing  Crops.  —  A  mere  promise 
by  A  to  give  to  B  crops  growing  on  the  land 
of  A  is  not  sufficient  to  constitute  a  gift  with- 
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Symbolical  Delivery  of  Absent  Property.  —  It  has  been  held  in  some  early  cases  that 
where  the  property  intended  to  be  given  is  not  present  the  delivery  by  the 
donor  of  some  object  intended  as  a  symbol  or  representative  of  such  property 
is  sufficient.1 

(cc)  Delivery  of  Choses  in  Action  —  Necessity  for  Written  Assignment  —  Generally.  —  In 

accordance  with  the  general  rule  that  delivery  of  the  property  is  necessary  to 
perfect  a  gift,  the  doctrine  has  been  laid  down  by  an  eminent  authority  that 
in  the  case  of  the  gift  of  a  chose  in  action  the  law  requires  a  written  assign- 
ment or  some  equivalent  instrument  to  effect  the  transfer;8  and  this  doctrine 
seems  to  be  well  supported  by  both  reason  and  authority  where  the  chose  in 
action  which  is  the  subject  of  the  gift  is  not  evidenced  by  a  note,  bond,  or 
other  instrument  itself  capable  of  actual  delivery,  or  where  for  any  reason  the 
actual  delivery  of  such  written  evidence  of  the  chose  in  action  is  impracticable, 
for  to  hold  otherwise  would  be  in  effect  to  decide  that  the  owner  of  such  chose 
in  action  could  not  make  a  gift  of  it,  which  would  be  an  unreasonable  limita- 
tion of  his  right  of  property.3 

Chose  in  Action  Evidenced  by  Written  Instrument.  —  But  where  the  chose  in  action 
is  evidenced  by  a  written  instrument,  such  as  a  bond,  bill,  promissory  note,  or 
other  writing  which  is  capable  of  actual  delivery,  this  reason  would  not  hold, 
and  in  such  case  it  is  well  settled  that  no  written  assignment  is  necessary,  but 
that  the  delivery  of  the  written  evidence  of  the  chose  in  action,  made  with  the 
intention  of  transferring  the  right  of  property  and  under  such  circumstances 
as  would  constitute  a  valid  gift  of  personal  property  in  possession,  operates  as 
an  equitable  assignment  of  the  property  represented  and  is  sufficient  to  consti- 
tute a  valid  gift  thereof.4 

life-Insurance  Policy.  —  In  the  United  States  it  seems  that  a  valid  gift  of  a  life- 


Stra.  955;  Marsh  v.  Fuller,  18  N.  H.  360; 
Cooper  v.  Burr,  45  Barb.  (N.  Y.)  9;  Phipard  v. 
Phipard,  55  Hun  (N.  Y).  433;  Pink  v.  Church. 
(Supm.  Ct.  Gen.  T.)  14  N.  Y.  Supp.  337;  New- 
man v.  Bost,  122  N.  Car.  524. 

Where  all  the  other  elements  of  a  valid  gift 
of  coin  deposited  in  a  box  in  a  bank  vault 
concur,  the  delivery  of  the  key  of  the  box  to 
the  donee  is  a  sufficient  delivery.  Sheegog  v. 
Perkins,  4  Baxt.  (Tenn.)  273. 

1.  Symbolical  Delivery  of  Absent  Property. — 
Arringion  v.  Arrington.  1  Hayw.  (2  N.  Car.) 
I;  Lavender  v.  Pritchard,  2  Hayw.  (3  N.  Car.) 
337. 

2.  Chancellor  Kent,  in  discussing  the  delivery 
necessary  to  perfect  a  gift,  says:  "  If  the 
thing  given  be  a  chose  in  action,  the  law  re- 
quires an  assignment,  or  some  equivalent  in- 
strument, and  the  transfer  must  be  actually 
executed."  2  Kent's  Com.  439.  To  support 
this  proposition  two  cases  are  cited,  Hooper  v. 
Goodwin,  1  Swanst.  485,  and  Picot  v.  Sander- 
son, 1  Dev.  L.  (12  N.  Car.)  309.  In  the  first 
case  a  man  expressed  by  letter  bis  intention 
of  relinquishing  his  share  of  an  estate  and  di- 
rected the  preparation  of  a  release,  but  he  died 
before  the  release  was  executed.  It  was  held 
that  his  intention  to  relinquish,  not  being  per- 
fected, did  not  amount  to  a  gift.  In  5.0  hold- 
ing the  court  remarked  that  in  the  case  of  the 
gift  of  a  chose  in  action  a  release  or  equivalent 
instrument  was  required.  In  the  second  case 
the  obligee  of  a  bond  gave  to  the  obligor  a 
written  order  on  his  agent  directing  him  to  de- 
liver the  bond  to  the  obligor,  but  the  order  was 
no  obeyed  It  was  held  that  this  was  not  a 
good  delivery. 

3.  Bond  v.  Bunting,  78  Pa.  St.  210. 


For  cases  in  which  the  doctrine  laid  down  by 
Chancellor  Kent  has  been  approved,  see  San- 
born v.  Goodhue,  28  N.  H.  48,  59  Am.  Dec. 
398;  Bond  v.  Bunting,  78  Pa.  St.  210. 

4.  Delivery  of  Written  Evidence  of  Chose  in  Ac- 
tion Sufficient. —  Hill  v.  Stevenson,  63  Me.  364, 
18  Am.  Rep.  231:  Grover  v.  Grover,  24  Pick. 
(Mass.)  261,  35  Am.  Dec.  319;  Corle  v.  Monk- 
house,  50  N.  J.  Eq.  537;  Green  v.  Tulane,  52 
N.  J.  Eq.  169;  Traveler'^  Ins.  Co.  v.  Grant,  54 
N.  J.  Eq.  208;  Mack  v.  Mack,  3  Hun  (N.  Y.) 
323,  5  Thomp.  &  C.  (N.  Y.)  528;  Montgcmery 
v.  Miller,  3  Redf.  (N.  Y.)  154;  Allerton  v.  Lang, 
10  Bosw.  (N.  Y.)  362;  Licey  v.  Licey,  7  Pa.  St. 
251,  47  Am.  Dec.  513;  Com.  v.  Crompton,  137 
Pa.  St.  138;  Hackett  v.  Moxley,  65  Vt.  71. 
See  also  Malone's  Estate,  13  Phila.  (Pa.)  313, 
37  Leg.  Int.  (Pa.)  63.  Compare  Cook  v.  Lum, 
55  N.  J.  L.  373,  and  cases  cited  in  the  note 
immediately  following. 

The  Delivery  of  a  Box  Containing  a  Government 
Bond  and  Certificates  of  Stock,  with  the  intent  to 
make  an  absolute  gift  of  these  securities,  is 
sufficient  to  pass  title  without  any  written 
transfer.    Com  v.  Crompton,  137  Pa.  St.  13S. 

The  Delivery  of  a  Mortgage  Securing  a  Note  is 
not  a  sufficient  delivery  to  support  a  gift  c( 
the  note.    McHugh  v.  O'Connor,  91  Ala.  24-. 

Delivery  Passing  Title  to  Documents  Though 
Not  of  Funds  Represented  —  England. —  It  is 
held  in  England  that  the  delivery  as  a  gift  o( 
documents  representing  choses  in  action  not 
capable  of  being  transferred  by  simple  deliv- 
ery, although  it  would  not  pass  title  to  the 
funds  represented,  is  nevertheless  a  valid  gift 
of  the  instruments  themselves.  Barton  v. 
Gainer,  3  H.  &  N.  387;  Rummens  v.  Hare,  I 
Ex.  D.  169. 
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insurance  policy  may  be  made  by  delivery  of  the  policy  without  any  written 
assignment.1    In  Great  Britain  a  written  assignment  is  necessary.2 

Gifts  of  stock.  —  The  decisions  as  to  what  formalities  are  required  to  effect  a 
gift  of  corporate  stock  are  not  harmonious.  It  seems  that  the  question  in  each 
case  is  to  be  determined  largely  by  the  rules  of  the  particular  corporation 
regulating  the  transfer  of  its  stock.3  It  has  been  held  that  a  delivery  of  the 
certificates  of  stock  is  a  sufficient  delivery  to  support  a  gift  without  any  writ- 
ten assignment  or  other  formality.4  Again,  the  execution  of  a  written  assign- 
ment under  seal  has  been  held  sufficient.5  Where  a  gift  of  stock  has  been 
fully  executed  so  as  to  transfer  to  the  donee  the  legal  title,  the  fact  that  the 
donor  retains  the  certificates  in  his  possession  is  immaterial.6 

No  Indorsement  Necessary.  —  It  is  well  settled  that  where  the  chose  in  action  is 
a  bill,  promissory  note,  or  other  written  instrument  payable  to  order,  no 
indorsement  of  the  instrument  is  necessary.7 


1.  Gift  of  Life-insurance  Policy.  —  See  the  title 
Life  Insurance. 

Where  a  man  in  contemplation  of  marriage 
took  out  a  policy  of  insurance  on  his  life  for 
the  benefit  of  his  intended  wife,  but  at  her  re- 
quest, from  feelings  of  delicacy,  had  it  made 
payable  to  his  representatives,  but  after  his 
marriage  delivered  tire  policy  to  his  wife,  and 
always  spoke  of  it  as  intended  for  her,  and  she 
retained  control  of  it  until  his  death,  it  was 
held  that  this  was  a  sufficient  delivery  to  en- 
title  the  wife  to  the  proceeds  of  the  policy. 
Madeira's  Appeal,  (Pa.  1886)  4  Atl.  Rep.  908. 
See  to  the  same  effect  Travelers'  Ins.  Co.  v. 
Grant,  54  N.  J.  Eq  208. 

Substitution  of  New  Policy  for  Old  —  Delivery. 
—  Where  the  donee  of  an  insurance  policy, 
desiring  to  substitute  therefor  a  new  policy 
payable  to  a  different  beneficiary,  for  which 
the  written  request  of  the  donor  was  neces- 
sary, returned  the  policy  to  be  forwarded  with 
such  request,  which  was  done,  and  a  new  pol- 
icy was  issued  by  the  company,  it  was  held 
that  this  was  a  sufficient  delivery  to  entitle  the 
new  beneficiary  to  the  proceeds  although  the 
insured,  the  donee,  died  before  the  new  policy 
was  received  by  him.  Crittenden  v.  Phoenix 
Mat.  L.  Ins.  Co.,  41  Mich.  442.  ■ 

Assignment  Without  Delivery.  —  See  Spooner 
v.  Hilbish,  92  Va.  333. 

2.  Rummens  v.  Hare,  I  Ex  D.  169. 

Where  a  man  insured  his  life  and  delivered 
the  policy  to  his  wife  on  condition  that  she 
paid  the  premiums,  and  she  took  the  policy 
and  paid  the  premiums  out  of  her  separate 
estate,  and  the  insured  afterwards  devised  all 
his  property  to  the  plaintiff,  who  was  his  exe- 
cutrix, in  trust  for  his  children,  it  was  held 
that  the  policy  passed  under  the  will  to  the 
plaintiff,  as  there  was  no  assignment  in  writ- 
ing. Howes  v.  Prudential  Assur.  Co.,  49  L. 
T.  N.,S.  133. 

3.  For  a  full  discussion  of  the  transfer  of 
stock  see  the  title  Stocks. 

4.  Gift  of  Stock  Executed  by  Delivery  of  Certifi- 
cates. —  Reed  v.  Copeland,  50  Conn.  472,  47 
Am.  Rep.  663;  Leyson  v.  Davis,  17  Mont.  220; 
Allerton  v.  Lang,  10  Bosw.  (N.  Y.)  362;  Com. 
v.  Crompton,  137  Pa.  St.  138. 

In  Reed  v.  Copeland,  50  Conn.  472,  47  Am. 
Rep.  663,  it  was  held  that  a  delivery  of  certifi- 
cates of  stock  with  intent  to  make  a  gift  was 
a  sufficient  delivery  although  the  charier  and 
by-laws  of  the  company  provided  that  trans- 


fers of  stock  could  be  made  only  at  the  com- 
pany's office  on  the  surrenderof  the  certificate, 
this  provision  relating  only  to  the  legal  title 
to  the  stock. 

Contrary  Decisions.  —  Where  there  were  no 
by-laws  of  the  corporation  regulating  the  mode 
of  transfer  of  its  stock,  but  the  certificates  of 
stock  provided  that  the  shares  were  transfer- 
able only  on  the  books  of  the  company  on  sur- 
render of  the  certificate,  it  was  held  that  a 
gift  could  not  be  effected  without  an  actual, 
transfer  on  the  corporation  books.  Baltimore 
Retort,  etc.,  Co.  v.  Mali,  65  Md.  93,  57  Am. 
Rep.  304,  13  Am.  &  Eng.  Corp.  Cas.  49;  Pen- 
nington v.  Gittings,  2  Gill  &  J.  (Md.)  208. 

In  New  Jersey  a  gift  of  stock  cannot  be  sup- 
ported by  a  mere  delivery  of  the  certificate. 
There  must  be  an  actual  transfer  or  a  written 
assignment  or  power  to  transfer.  Matthews 
v.  Hoagland,  48  N.  J.  Eq.  455. 

5.  De  Caumont  v.  Bogert,  36  Hun  (N.  Y.) 
382. 

6.  Roberts's  Appeal,  85  Pa.  St.  84. 

Where  the  owner  of  stock  surrendered  the 
certificates  to  the  company  and  received  therefor 
other  certificates  in  the  names  of  his  minor 
children,  it  was  held  that  this  was  a  com- 
pleted gift  to  the  children,  so  far  as  to  enable 
them  so  to  elect  when  they  became  of  age,  al- 
though the  certificates  were  not  delivered  to 
them.  Francis  v.  New  Yotk  etc.,  El.  R.  Co., 
(Supm.  Ct.  Gen.  T.)  17  Abb.  N.  Cas.  (N.  Y.)  I. 

7.  No  Indorsement  Necessary.  —  Wing  v.  Mer- 
chant, 57  Me.  383;  Grover  v.  Grover,  24  Pick. 
(Mass.)  261,  35  Am.  Dec.  319;  Hackney  v. 
Vrooman,  62  Barb  (N.  Y.)  650;  Montgomery 
v.  Miller,  3  Redf.  (N.  Y.)  155;  Lang  worthy  v. 
Crissey,  (Supm.  Ct.)  10  Misc.  (N.  Y.)  450; 
Hopkins  v.  Manchester,  16  R.  I.  663.  See 
also  the  cases  cited  in  the  note  immediately 
preceding.  Compare  the  early  cases  of  Fairly 
v.  McLean,  n  Ired.  L.  (33  N.  Car.)  158,  and 
Brickhouse  v.  Brickhouse,  11  Ired.  L.  (33  N. 
Car.)  404. 

A  Valid  Gift  of  Nonnegotiable  Securities  may 

be  made  by  delivery  of  them  to  the  donee 
without  assignment  or  indorsement  in  writ- 
ing. Com.  v.  Crompton,  137  Pa.  St.  138; 
Watson  v.  Watson,  69  Vt.  243. 

But  Under  the  Georgia  Code  (Code  Ga.  1895, 
§  3564)1  the  delivery  of  a  nonnegotiable  writ- 
ten instrument,  without  more,  is  not  sufficient 
to  prove  a  gift.  See  Hill  v.  Sheibley.  64  Ga. 
529. 
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The  Delivery  of  a  Written  Assignment  of  a  chose  in  action  is  a  good  delivery  of 
the  chose  in  action  and  is  sufficient  to  support  a  gift.1 

Money  in  Hands  of  Third  Person.  —  Thus  where  the  owner  of  a  deposit  of  money 
in  the  hands  of  a  third  person,  with  the  intention  of  making  a  gift,  delivers  to 
the  intended  donee  a  written  assignment  of  such  fund  2  or  the  written  evidence 
of  the  debt  created  by  such  deposit,3  this  is  a  sufficient  delivery  to  support 
the  gift.  But  the  evidence  of  the  debt  so  delivered  must  be  an  instrument 
sufficient  for  and  necessary  to  the  enforcement  of  the  right  to  recover  the 
fund.  The  delivery  of  a  mere  memorandum  of  the  deposit,  not  in  any  way 
essential  to  the  owner's  dominion  over  or  recovery  of  the  money,  is  not 
sufficient.4 

ee.  Where  Parties  Reside  Together-  —  The  question  as  to  what  change  of 
possession  is  required  to  support  a  gift  is  often  necessarily  a  relative  one. 
The  same  open  and  visible  change  of  possession  is  obviously  not  possible  in 
all  cases.  Thus  where  the  donor  and  the  donee  reside  together,  as  in  the  case 
of  husband  and  wife,  parent  and  child,  etc.,  it  is  not  required  that  the  thing 
given  should  be  removed  from  their  common  residence.  It  is  sufficient  if  it 
clearly  appears  that  the  donor  has  relinquished  and  the  donee  has  acquired 
all  dominion  over  and  control  of  the  property.8  In  several  states,  however, 
it  is  provided  by  statute  that  if  the  donor  and  donee  reside  together  at  the 
time  of  the  gift,  possession  by  the  donee  at  their  place  of  common  residence 
is  not  sufficient.6 

ff.  Where  Property  Is  in  Hands  of  Third  Person.  —  Where  the  owner  of  prop- 
erty in  the  hands  of  another  directs  the  depositary  to  deliver  it  to  a  third 


In  Louisiana  a  donation  inter  vivos  of  a  prom- 
issory note  must  be  passed  before  a  notary 
public  and  two  witnesses,  under  penalty  of 
nullity.  De  Pouilly's  Succession,  22  La.  Ann. 
97;  Morres  v.  Compton,  12  Rob.  (La.)  76;  Ra- 
basse's  Succession,  49  La.  Ann.  1405. 

1.  De  Caumont  v.  Bogert,  36  Hun  (N.  Y.) 
382;  Matson  v.  Abbey,  70  Hun  (N.  Y.)  475; 
Luther  v.  Hunter,  7  N.  Dak.  544,  citing  5  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed  )  521a.  See 
also  Ham  v.  Van  Orden.  84  N.  Y.  257;  Dunbar 
v.  Wmdcock,  10  Leigh  (Va.)  660. 

A  Written  Assignment  under  Seal  of  a  Chose  in 
Action,  such  as  an  interest  in  an  insurance 
policy,  will  operate  to  pass  the  title  to  the 
property  assigned,  and  the  delivery  of  the 
assignment  is  a  sufficient  delivery  of  the  prop- 
erty to  support  a  gift.  Matson  v.  Abbey,  70 
Hun  (N.  Y.)  475:  Bond  v.  Bunting,  78  Pa.  St. 
210.  See  also  Hurlbut  v.  Hurlbut,  49  Hun 
(N.  Y.)  189. 

2.  The  Delivery  of  a  Written  Assignment  under 
seal  of  money  in  the  hands  of  a  third  person 
is  a  sufficient  delivery  to  support  a  gift  of  the 
fund.  Matson  v.  Abbey,  70  Hun  (N.  Y.)  475, 
affirmed  in  141  N.  Y.  179. 

3.  See  infra,  this  section,  What  May  Be 
Given  —  Deposit  in  Savings  Bank. 

4.  Delivery  of  Memorandum  of  Deposit.  — 
A  gift  of  a  sum  of  money  deposited  from  time 
to  lime  by  the  donor  with  a  third  person  is  not 
supported  by  the  delivery  to  the  donee  of  a 
slip  of  paper  containing  a  column  of  figures 
made  up  by  the  depositary,  corresponding 
with  the  deposits,  but  conlaining  no  other 
writing  with  the  exception  of  a  date,  such 
paper  not  being  necessary  for  the  collection 
or  recovery  of  the  deposits,  or  in  any  way 
essential  to  the  donor's  dominion  over  them. 
Cook  v.  Lum,  55  N.  J.  L.  373. 


5.  What  Change  of  Possession  Bequired  When 
Parties  Live  Together.  —  Martrick  v.  Linfield,  21 
Pick.  (Mass.)  325,  32  Am.  Dec.  265;  Davis  v. 
Zimmerman,  40  Mich.  24;  Colby  v.  Portman, 
115  Mich.  95;  Schoolers.  Schooler,  18  Mo.  App. 
69;  Penfield  v.  Thayer,  2  E.  D.  Smith  (N.  Y.) 
305. 

Gift  to  Child  Besiding  with  Parent.  —  A  com- 
mon instance  of  the  retention  of  possession  or 
subsequent  possession  by  the  donor  occurs  in 
the  case  of  a  gift  by  a  parent  to  his  child 
where  the  child  resides  with  the  parent  and 
the  latter  continues  to  exercise  some  dominion 
over  the  property.  It  is  held  that  such  use  or 
dominion  of  the  donor  does  not  affect  the 
donee's  title.  Sewall  v.  Glidden,  1  Ala.  52; 
Easly  v.  Dye,  14  Ala.  158;  Degraffenreid  v. 
Thomas,  14  Ala.  681;  Ivey  v.  Owens,  28  Ala. 
641;  Dodd  v.  McCraw,  8  Ark,  83,  46  Am.  Dec 
301;  Danley  v.  Rector,  10  Ark.  211,  50  Am. 
Dec.  242;  Wilkins  v.  Wilson,  1  Marv.  (Del.) 
404:  Ector  v.  Welsh,  29  Ga.  443;  Fowler 
v.  Lock  wood,  3  Redf.  (N.  Y.)  465:  Steel 
v.  M'Knight,  I  Bay  (S.  Car.)  64;  Howard  v. 
Williams,  1  Bailey  L.  (S.  Car.)  575,  21  Am. 
Dec.  483;  Williams  v.  Walton,  8  Yerg.  (Tenn.) 
387,  29  Am.  Dec.  122;  Ross  v.  Draper,  55  Vt. 
404,  45  Am.  Rep.  624.  See  also  Pierson  *. 
Heisey,  19  Iowa  114;  Mortimer  v.  Bromfield, 
3  Munf.  (Va.)  122;  Lowther  v.  Lowther,  30  W. 
Va.  103;  Blankenship  v.  Kanawha,  etc.,  R. 
Co.,  43  W.  Va.  135,  citing  8  Am.  AND  ENG. 
Encyc.  of  Law  (1st  ed.)  1335. 

But  the  fact  that  the  donee  is  an  infant  and 
resides  with  his  father  does  not  dispense  with 
the  necessity  for  actual  delivery  either  to  him 
or  to  some  one  for  him.  Foster  v.  Mitchell, 
15  Ala.  571. 

6.  1  Stimson's  Am.  Stat.  Law,  §§  4501,  4597; 
Rowe  v.  Marchant,  86  Va.  177. 
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person  as  a  gift,  such  direction,  if  executed,  constitutes  a  valid  delivery.1 
But  if  the  depositary  in  such  case  refuses  or  fails  to  make  such  delivery  the 
gift  cannot  be  sustained.2 

Unauthorized  Delivery  by  Agent.  —  Where  the  agent  of  the  donor,  having  in  his 
possession  property  intended  as  a  gift,  delivers  it  to  the  donee  without  the 
authority  or  contrary  to  the  instructions  of  his  principal,  such  delivery  is 
not  binding  on  the  donor  and  confers  no  rights  upon  the  donee.3 

(o)  Delivery  to  Third  Person  —  aa.  Generally.  —  It  is  not  necessary  that  the  donor 
should  deliver  the  property  directly  to  the  donee.  The  delivery  may  be  made 
to  a  third  person  for  him.  But  where  the  delivery  is  thus  made  to  a  third 
person  the  question  whether  the  gift  is  thereby  completed  without  actual 
delivery  to  the  donee  depends  entirely  upon  whether  the  person  to  whom 
the  property  is  delivered  receives  it  as  the  donor's  agent  or  as  trustee  for  the 
donee.4 

bb.  As  Agent  of  Donor.  —  If  the  donor  delivers  the  property  to  the  third  person 
simply  for  the  purpose  of  delivering  it  to  the  donee  as  the  agent  of  the  donor, 
the  gift  is  not  complete  until  the  property  has  been  actually  delivered  to  the 
donee.  Until  the  gift  is  so  completed  by  delivery  to  the  donee,  the  donor 
can  at  any  time  revoke  the  agent's  authority  and  resume  possession  of  the 
property,  thus  defeating  the  gift.5 

Agent'3  Authority  to  Make  Delivery  Revoked  by  Death  of  Donor.  —  As  the  authority  of 
an  agent  is  revoked  by  the  death  of  his  principal,  the  death  of  the  donor 
before  the  actual  delivery  of  the  property  to  the  donee  terminates  the  author- 
ity of  the  agent  to  make  such  delivery,  and  the  gift  therefore  fails  for  want  of 
delivery.6  So  also  the  delivery  of  property  to  an  agent  to  be  delivered  to  an 
intended  donee  after  the  donor's  death  is  not  sufficient  to  sustain  a  gift  inter 


1.  Where  the  Owner  of  Money  in  the  Hands  of 
Another  directed  the  depositary  to  give  it  to  a 
third  person,  and  the  latter  not  having  any 
use  for  the  money,  the  depositary  gave  him 
his  note  for  the  amount,  il  was  held  that  this 
was  a  sufficient  delivery  without  a  delivery  to 
the.  donee  and  a  redelivery  lo  the  depositary. 
Reynolds  v.  Reynolds,  (Ky.  1892)  18  S.  W. 
Rep.  517. 

As  to  the  delivery  of  money  in  the  hands  of 
a  third  person  by  means  of  a  written  assign- 
ment, see  supra,  this  section,  Delivery  —  Deliv- 
ery of  C hoses  in  Action. 

2.  Failure  of  Agent  to  Make  Delivery.  —  Gerry 
■v.  Ho^ve,  130  Mass.  350. 

Where  a  person  living  in  Australia  wrote  to 
his  brother  in  England  expressing  his  desire 
that  the  latter  should  have  a  sword  then  in 
England  and  belonging-  to  the  former  brother, 
and  inclosed  an  order  directing  the  custodian 
of  the  sword  to  deliver  it  to  the  donee,  which 
the  custodian  refused  to  do,  it  was  held  that 
there  was  no  gift.  Douglas  v.  Douglas,  22  L. 
T.  N.  S.  127. 

Where  the  obligee  of  a  bond  voluntarily 
gave  to  the  obligor  an  order  on  his  agent  in 
whose  hands  the  bond  had  been  placed  for 
collection,  directing  him  to  deliver  the  bond  to 
the  obligor,  which  order  was  not  obeyed,  it 
was  held  that  this  was  not  a  good  delivery; 
that  the  gift,  being  incomplete,  might  be  re- 
voked; and  that  resuming  possession  and 
bringing  suit  upon  the  bond  was  a  revocation. 
Picot  v.  Sanderson,  I  Dev.  L.  (12  N.  Car.)  309. 
See  also  Vogel  v.  Gast,  20  Mo.  App.  104. 

3.  Unauthorized  Delivery.  —  Berry  v.  Berry, 
31  Iowa  4!  5;  Meeks  v.  Still  well,  54  Ohio  St.  541. 


4.  See  the  sections  immediately  follow- 
ing. 

5.  Delivery  to  Third  Person  as  Agent  of  Donor. 

—  Durett  v.  Sewall,  2  Ala.  669;  People  v. 
Johnson,  14  111.  342;  Hoiz  v.  Adrian  College, 
83  111.  267;  Telford  v.  Patton,  144  III.  611 
[citing 8  Am.  and  Eng.  Encvc.  of  Law  (1st  ed.) 
1318];  Smith  v.  Ferguson,  90  Ind.  229,  46  Am. 
Rep.  216;  Marshall  v.  Russell,  93  Tenn.  261. 
See  also  Wells  v.  Collins,  74  Wis.  341;  Taylor 
v.  Harmison,  179  111.  137. 

The  delivery  of  property  intended  as  a  gift 
to  a  third  person,  without  any  instructions  or 
directions  to  such  person  to  deliver  it  to  the 
donee,  does  not  constitute  a  delivery  of  the 
properly.  Thus  the  forwarding  of  an  assign- 
ment of  a  claim  to  administrator's  fees  to  the 
judgeof  the  probate  court,  withoutany  instruc- 
tions to  deliver  the  same  to  the  assignee,  is 
not  a  good  delivery.  Luther  v.  Hunter,  7  N. 
Dak.  544. 

Delivery  to  Donee's  Agent.  —  Where  the  donor 
delivered  property  to  the  agent  of  the  donee 
and  parted  with  the  possession  and  right  of 
control  over  it,  and  the  agent  became  invested 
with  the  actual  possession  thereof,  it  was  held 
that  the  gift  was  complete,  though  the  donor 
himself  had  not  manual  possession  cf  the 
property,  as  the  possession  of  the  agent  was 
the  possession  of  the  principal.  Jennings  z. 
Neville,  180  111.  270. 

6.  Agent's  Authority  to  Make  Delivery  Revoked 
by  Death  of  Donor. —  Hoig  v.  Adrian  College, 
83  111.  267;  Telford  v.  Patton,  144  111.  611 ; 
Sessions  v.  Moseley,  4  Cush.  (Mass.)  87;  Scott 
v.  Lauman,  104  Pa.  St.  593;  Dickeschied  v. 
Exchange  Bank,  28  W.  Va.  340. 
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vivos,  and  such  a  disposition  is  void  as  being  in  contravention  of  the  statute 
of  wills.1 

cc  As  Trustee  for  Donee.  —  The  delivery  of  the  property  to  a  third  person  as 
trustee  for  the  donee,  and  not  as  the  agent  of  the  donor,  where  the  latter  relin- 
quishes all  dominion  of  the  property  to  the  trustee  for  the  purposes  of  the 
trust,  is  a  sufficient  delivery  to  complete  the  gift,  which  in  such  case  is  not 
revoked  by  the  subsequent  death  of  the  donor  before  the  property  has  been 
actually  delivered  to  the  donee.*  And  the  validity  of  the  gift  is  not  affected 
by  the  fact  that  the  trustee  is  not  to  deliver  the  property  to  the  donee  until 
after  the  donor's  death.3 

Donor  as  Trustee  for  Donee.  —  Under  some  circumstances  the  donor  may  consti- 
tute himself  a  trustee  for  the  donee,  and  in  such  case  no  further  delivery  is 
necessary.4  But  the  trust  in  such  case  must  be  expressed ;  the  law  will  not 
imply  such  trust.5 

(d)  Time  of  Making  Delivery  —  Delivery  Need  Not  Be  Simultaneous  with  Gift.  —  Though 

delivery  is  essential  to  the  validity  of  a  gift,  it  need  not  be  simultaneous  with 
the  words  of  gift,  but  may  either  precede  or  follow  them.6 

(e)  Repossession  by  Donor.  —  Although  delivery  is  essential  to  perfect  the  gift, 
it  is  not  necessary  that  the  donee  should  retain  the  property  in  his  possession. 
The  subsequent  possession  by  the  donor,  while  it  may  in  some  cases  tend  to 
throw  suspicion  upon  the  transaction  as  being  in  fraud  of  creditors,  is  not 
necessarily  incompatible  with  the  donee's  dominion  over  the  property,  and,  if 
satisfactorily  explained,  will  not  divest  the  donee  of  the  title  to  the  property 
when  once  it  has  been  acquired  by  him.7 


1.  Delivery  to  Be  Made  by  Agent  After  Princi- 
pal's Death  a  Nullity.  —  Dole  v.  Lincoln,  31  Me. 
422;  Augusta  Sav.  Bank  v.  Fogg,  82  Me.  538; 
Craig  v.  Kittredge,  46  N.  H.  57;  Hamor  v. 
Moore,  8  Ohio  St.  239;  Phipps  v.  Hope,  16 
Ohio  St.  586. 

2.  Delivery  to  Third  Person  as  Trustee  for 
Donee  —  Alabama.  —  Easly  v.  Dye,  14  Ala.  158. 

Arkansas.  —  Nolen  v.  Harden,  43  Ark.  307, 
51  Am.  Rep.  563. 

Illinois.  —  Telford  v.  Patton,  144  111.  611 
[citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  1318];  Seavey  v.  Seavey,  30  111.  App.  625. 

Indiana.  —  Rinker  v.  Rinker,  20  Ind.  185; 
Miller  v.  Billingsly,  41  Ind.  489;  Wyble  v. 
McPheters,  52  Ind.  393;  Martin  v.  McCul- 
lough,  136  Ind.  331. 

Kentucky.  —  Meriwether  v.  Morrison,  78  Ky. 
572.  See  also  Rollins  v.  Lawrence,  (Ky.  1895) 
31  S.  W.  Rep.  273. 

Maine.  —  Dresser  v.  Dresser,  46  Me.  48; 
Hill  v.  Stevenson,  63  Me.  364,  18  Am.  Rep. 
231. 

Massachusetts.  —  Davis  v.  Ney,  125  Mass. 
590,  28  Am.  Rep.  272. 

Michigan.  —  Hagerman  v.  Wigent,  108 
Mich.  192. 

Missouri.  —  Hamilton  v.  Armstrong,  120 
Mo.  597. 

New  Hampshire.  —  Marston  v.  Marston,  21 
N.  H.  491.  See  also  Frazier  v.  Perkins,  62  N. 
H.  69. 

New  York.  —  Minchin  v.  Merrill,  2  Edw. 
(N.  Y.)  333;  Hurlbut  v.  Hurlbut,  49  Hun  (N. 
Y.)  189;  Hunter  v.  Hunter,  19  Barb.  (N.  Y.) 
631;  Langworthy  v.  Crissey,  (Supm.  Ct.)  10 
Misc.  (N.  V.)45o;  Bump  v.  Pratt,  84  Hun  (N. 
Y.)  201. 

Pennsylvania.  —  Ross's  Appeal,  127  Pa. 
St.  4. 


Tennessee.  —  Marshall  v.  Russell.  93  Tenn. 

261. 

Vermont.  —  Blanchard  v.  Sheldon,  43  Vt. 
512. 

Wisconsin.  —  Beloit  Second  Nat.  Bank  v. 
Merrill,  81  Wis.  142,  29  Am.  St.  Rep  870. 

3.  Delivery  to  Be  Made  to  Donee  After  Donor's 
Death  Valid.  —  Ruiz  v.  Dow,  113  Cal.  49c  ; 
Wyble  v.  McPheters,  52  Ind.  393;  Meriwether 
v.  Morrison,  78  Ky.  572;  Boslwick  v.  Mahaffy, 
48  Mich.  342;  Hagerman  v.  Wigent,  108  Mich. 
192;  Green  v.  Tulane,  52  N.  J.  Eq.  169;  Lang- 
worthy  v.  Crissey,  (Supm.  Ct.)  10  Misc.  (N. 
Y.)  450. 

4.  Donor  Trustee  for  Donee. —  Cox  v.  Hill,  6 

Md.  274;  Love  v.  Francis,  63  Mich.  181,  6 
Am.  St.  Rep.  290;  Mize  v.  Bates  County  Nat. 
Bank,  60  Mo.  App.  358;  Taylor  v.  Kelly,  S 
Hun  (N.  Y.)  115;  Fuhon  v.  Fulton,  48  Barb. 
(N.  Y.)  581;  Gadsden  v.  Whaley,  14  S.  Car. 
210.  See  also  Williamson  v.  Yager,  91  Ky. 
282,  34  Am.  St.  Rep.  184. 

5.  McHugh  v.  O'Connor,  91  Ala.  243,  citing- 
8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  1313, 
1320. 

6.  Delivery  Need  Not  Be  at  Time  of  Gift.  — 

In  re  Alderson,  64  L.  T.  N.  S.  645;  Gillespie 
•j.  Burleson,  28  Ala.  551;  Carradine  v.  Carra- 
dine,  58  Miss.  286,  38  Am.  Rep.  324. 

The  delivery  first  and  gift  afterwards  of  a. 
chattel  are  as  effectual  as  a  gift  first  and  deliv- 
ery afterwards.  In  re  Alderson,  64  L.  T.  N. 
S.  645. 

See  also  supra,  this  section.  Delivery  —  Where- 
Proper  ty  Is  Already  in  Possession  oj  Donee. 

7.  Title  of  Donee  Not  Divested  by  Subsequent 
Possession  by  Donee.  —  Easly  v.  Dye,  14  Ala. 
158;  Ivey  v.  Owens,  2S  Ala.  641;  Danley  v. 
Rector,  10  Ark.  211,  50  Am.  Dec.  242;  Ector 
v.  Welsh,  29  Ga.  443;   Whitford  v.  Horn,  18 
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Redelivery  to  Donor. — Again,  where  a  gift  has  been  freely  executed  by  the 
delivery  of  the  property  to  the  donee,  it  is  not  annulled  by  the  redelivery  of 
the  property  by  the  donee  to  the  donor,  where  the  latter  receives  it  for  a 
special  purpose  1  or  merely  as  agent  or  bailee  of  the  donee.* 

(3)  Acceptance  —  Gift  Must  Be  Accepted.  —  To  constitute  a  valid  gift  there  must 
be  an  assent  of  both  parties.  There  must  not  only  be  a  delivery  of  the  prop- 
erty by  the  donor,  but  also  an  acceptance  on  the  part  of  the  donee.  The 
donee  may  not  desire  to  have  the  property,  for  there  may  be  burdens  growing 
out  of  its  ownership  which  he  does  not  care  to  assume,  and  the  law  will  not 
force  a  gift  upon  him  against  his  will.3 

Presumption  as  to  Acceptance.  —  But  where  the  gift  is  entirely  beneficial  to  the 
donee,  his  acceptance  of  it  will  ordinarily  be  presumed  unless  the  contrary 
appears.4 

Acceptance  by  Minor.  —  It  has  been  held  that  in  the  case  of  a  minor,  who  is 
presumed  in  law  to  be  incapable  of  exercising  a  sound  discretion  over  his  affairs, 


Kan.  455;  Matter  of  Wachter,  (Surrogate  Ct.) 
16  Misc.  (N.  Y.)  137  [citing  8  Am.  and  Eng. 
Encyc.  of  LA\v(ist  ed.)  1317];  Allen  v.  Knowl- 
ton,  47  Vt.  512.  See  also  supra,  this  section, 
Where  Parties  Reside  Together. 

Repossession  of  Part  of  Property  by  Donor.  — 
Where  a  father  delivered  a  chest  containing 
certain  articles  to  a  third  person  for  the  use  of 
his  diughter,  according  to  a  promise  made  to 
his  deceased  wife,  it  was  held  to  be  a  sufficient 
delivery  to  place  the  property  in  the  daugh- 
ter's name,  even  though  he  afterwards  took 
some  of  the  articles  into  his  own  possession, 
as  the  gift  was  perfected  by  the  former  act. 
Lucas  v.  Lucas,  1  Atk.  270. 

1.  Redelivery  to  Donor  for  Special  Purpose.  — 
Martin  s.  Martin,  170  111.  18. 

Where  the  donee  of  a  promissory  note  re- 
delivered it  to  the  donor  for  the  purpose  of 
enabling  the  latter  to  collect  the  interest 
which  by  the  terms  of  the  gift  the  donor  was 
to  have,  it  was  held  that  this  did  not  amount 
to  a  surrender  of  the  gift.  McNally  v.  McAn- 
drew,  98  Wis.  62,  citing  8  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  131 7.  See  also  Crit- 
tenden v.  Phoenix  Mut.  L.  Ins.  Co.,  41  Mich. 
442. 

2.  Redelivery  to  Donor  as  Agent  or  Bailee  of 
Donee.  —  Grover  v.  Gro ver,  24  Pick.  (Mass.)  261, 
35  Am.  Dec.  319;  Brandon  v.  Dawson,  51  Mo. 
App.  237. 

A  gift  of  money  by  a  husband  to  his  wife, 
executed  by  delivery  and  acceptance,  is  not 
defeated  by  the  action  of  the  wife  in  putting 
the  money  back  in  her  husband's  desk  imme- 
diately after  delivery,  where  this  was  done 
merely  for  safe  keeping.  Coile  v.  Monk- 
house,  50  N.  J.  Eq.  537. 

3.  Gift  Must  Be  Accepted  by  Donee.  —  De  Levil- 
lain  v.  Evans,  39  Cal.  120;  Gray  v.  Nelson,  77 
Iowa  63;  Payne  v.  Powell,  5  Bush  (Ky  )  248; 
Scott  v.  Berkshire  County  Sav.  Bank,  140 
Mass.  157;  Thomas  &.  Thomas,  107  Mo.  459; 
Brink  v.  Gould,  7  Lans.  (N.  Y.)  425;  Goss  v. 
Singleton,  2  Head  (Tenn.)  67;  Blanchard  v. 
Sheldon,  43  Vt.  512;  Fletcher  v.  Fletcher,  5 
Vt.  325.  See  also  Peirce  v.  Burroughs,  58 
N.  H.  302. 

Acceptance  by  One  of  Two  Donees.  —  Where  a 
gift  is  intended  for  the  benefit  of  two  donees 
either  may  accept  for  both.  Ide  v.  Pierce,  134 
Mass.  260;  Love  v.  Francis,  63  Mich.  181,  6 
Am.  St.  Rep.  290. 


Gift  of  Money  Accepted  as  Loan. —  Where  A 
sent  a  check  to  B,  intending  ii  as  a  gift,  and 
B  wrote  to  A  thanking  him  for  the  check  and 
expressing  the  expectation  of  repaying  the 
money  in  a  short  time,  and  a  few  weeks  later 
gave  A  a  promissory  note  for  the  amount  of 
the  check,  it  was  held  that  as  B  had  not,  be- 
fore giving  the  note,  accepted  the  check  as  a 
gift,  until  the  giving  of  the  note  it  remained 
open  as  to  whether  the  transaction  was  a  gift 
or  loan,  and  that  the  giving  of  the  note  was 
conclusive  evidence  that  the  parlies  agreed 
upon  its  being  a  loan.  Hill  v.  Wilson,  L.  R. 
8  Ch.  888. 

Gift  on  Conditions  —  Acceptance.  —  Where  a 
person  proposes  by  a  written  instrument  to 
make  a  donation  for  particular  purposes  and 
upon  conditions  named,  such  proposal  does  not 
become  obligatory  upon  the  party  making  it 
until  it  has  been  accepted  by  the  donee,  and 
the  latter  cannot  maintain  an  action  upon  the 
instrument  for  the  recovery  of  the  subject  of 
the  donation  without  an  accceptance  upon  the 
stipulated  conditions,  unless  he  has  expended 
money,  contracted  liabilities,  incurred  obliga- 
tions, or  changed  his  condition,  upon  the  faith 
of  the  promise.  Sullivan  v.  Cotbett,  3  Kan. 
App.  390. 

Louisiana  Law  of  Acceptance.  —  As  to  the  law  of 
acceptance  under  the  Louisiana  statutes,  see 
Rev.  Civ.  Code  La.  (1899),  arts-  1 540-1 551.  See 
also  Pierce  v.  Grays,  5  Mart.  (La.)  367. 

A  donation  disguised  under  the  form  of  a 
stipulation  pout  autrui  is  revocable  by  the 
donor  until  acceptrd.  Dismukes  v.  Mus- 
grove.  2  La.  335;  Chachere  v.  Dumarlrait,  2 
La.  38. 

4.  Acceptance  Presumed  in  Case  of  Beneficial 
Gift.  —  De  Levillain  v.  Evans,  39  Cal.  120; 
Larendon's  Succession,  39  La.  Ann.  952; 
Holmes  v.  McDonald,  (Mich.  1899)  78  N.  W. 
Rep.  647;  Green  v.  Langdon,  28  Mich.  221; 
Dunlap  v.  Dunlap,  94  Mich.  11 ;  Love  v. 
Frgncis,  63  Mich  181,  6  Am.  St.  Rep.  290; 
Wall  v.  Wall,  30  Miss.  91,  64  Am.  Dec.  147; 
Tygard  v.  McComb.  54  Mo.  App.  85;  Blasdel 
v.  Locke,  52  N.  H.  238;  Fiazier  v.  Perkins,  62 
N.  H.  69;  Beaver  v.  Beaver,  117  N.  Y.  421,  15 
Am.  St.  Rep.  531;  Matson  v.  Abbey,  70  Hun 
(N.  Y.)  475;  Goss  v.  Singleton,  2  Head  (Tenn.) 
67.  See  also  Pope  v.  Burlington  Sav.  Bank, 
56  Vt.  234,  48  Am.  Rep.  781;  Blanchard  v. 
Sheldon,  43  Vt.  512. 
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and  is  therefore  not  bound  by  his  contracts,  unless  in  exceptional  cases,  there 
is  a  greater  reason  than  in  the  case  of  an  adult  for  presuming  that  he  has 
accepted  a  gift  when  for  his  advantage;  and  if  the  gift  is  for  his  advantage  the 
law  will  accept  it  for  him,  but  if  not  for  his  advantage  the  law  will  repudiate  it 
at  the  instance  of  the  minor,  even  though  he  may  in  terms  have  accepted  it.1 

Effect  of  Donee's  Ignorance  of  Gift.  —  From  the  well-established  rule  of  law  that 
acceptance  is  necessary  to  complete  a  gift  it  would  seem  to  follow  that  a  gift 
made  without  the  knowledge  of  the  donee  would  be  a  nullity,  inasmuch  as  it 
would  be  manifestly  impossible  for  a  donee  to  have  accepted  a  gift  of  which 
he  knew  nothing.  But  where  a  donor  has  done  all  in  his  power  to  complete  a 
gift  by  relinquishing  the  possession  and  control  of  the  property  to  a  third 
person  as  trustee  for  the  donee  the  gift  will  ordinarily  be  upheld  although 
the  donee  had  no  knowledge  of  the  transaction.  In  such  case  it  seems  that 
the  act  of  the  trustee  in  receiving  the  property  would  amount  to  an  accept- 
ance by  him  on  behalf  of  the  donee.58 

The  Acceptance  of  a  Gift  Need  Not  Be  Immediate.  —  It  is  sufficient  if  the  gift  be 
accepted  before  revocation  by  death  or  otherwise.3 

Evidence  of  Acceptance.  —  An  exercise  of  dominion  over  the  subject  of  the  gift 
or  the  assertion  of  a  right  thereto  by  the  donee  is  evidence  of  an  acceptance 
by  him  of  the  gift.4 

3.  What  May  Be  Given  —  a.  Generally.  —  Property  of  every  kind,  real 
and  personal,  corporeal  and  incorporeal,  choses  in  action  as  well  as  choses  in 
possession,  may  be  the  subject  of  a  valid  gift.5 

Subject  of  Gift  Must  Be  Certain.  —  But  the  subject  of  the  gift  must  be  definite 
and  certain,  and  the  property  must  be  in  esse  at  the  time  of  the  gift.6 

Gift  of  Donor's  Entire  Estate.  — In  Louisiana  it  is  provided  by  statute  that  a  dona- 
tion inter  vivos  shall  in  no  case  divest  the  donor  of  all  his  property;  he  must 


1.  Acceptance  by  Minor.  —  De  Levillain  v. 
Evans,  39  Cal.  120;  Francis  v.  New  York, 
etc.,  El.  R.  Co.,  (Supm.  Ct.  Gen.  T.)  17  Abb. 
N.  Cas.  (N.  Y.)  1. 

In  the  case  of  minors  no  formal  accept- 
ance of  a  gift  is  required  to  make  it  binding. 
The  law  implies  an  acceptance  even  though 
the  infant  is  ignorant  of  the  gift.  Richards  v. 
Reeves,  149  Ind.  427;  Tygard  ■v.  McComb.  54 
Mo.  App.  85;  Davis  v.  Garrett,  91  Tenn. 
147- 

When  the  gift  is  to  a  minor,  no  formal  act 
of  acceptance  is  necessary  on  his  behalf. 
Howard  v.  Copley,  10  La.  Ann.  504;  Pierce  v. 
Grays,  5  Mart.  (La.)  367. 

In  Louisiana  the  only  persons  who  may  ac- 
cept a  donation  for  a  minor  are  his  tutor  or  his 
parents.  Rev.  Civ.  Code  La.  (1899),  art.  1546; 
Barnebe  v.  Suaer,  18  La.  Ann.  148.  See  this 
case  as  to  an  acceptance  by  an  unauthorized 
person.  See  also  as  to  acceptance  by  a  minor, 
Daplessis  v.  Kennedy,  6  La.  231;  Louise  v. 
Marot,  8  La.  475. 

2.  Knowledge  of  Gift  on  Part  of  Donee  Not 
Essential.  —  See  Davis  v.  Ney,  125  Mass.  590, 
28  Am.  Rep.  272;  Brabrook  v.  Boston  Five 
Cents  Sav.  Bank.  104  Mass.  228,  6  Am.  Rep. 
222;  Matter  of  George,  (Surrogate  Ct.)  23 
Abb.  N.  Cas.  (N.  Y.)  53;  Martin  v.  Funk,  75 
N.  Y.  134,  31  Am.  Rep.  446. 

3.  Love  v,  Francis,  63  Mich.  181,  6  Am.  St. 
Rep.  290.  See  also  Williams  v.  Smith,  (Ark. 
1899)  50  S.  W.  Rep.  513. 

4.  Evidence  of  Acceptance.  —  Martin  v.  McCul- 
lough,  136  Ind.  331;  Love  v.  Francis,  63  Mich. 
181,  6  Am.  St.  Rep.  290;  Hunter  v.  Hunter,  19 


Barb.  (NT.  Y.)  631.  See  also  Pecquet  v.  Pec- 
quet, 17  La.  Ann.  204;  Lawrence  v.  Police 
Jjry,  35  La.  Ann.  601 ;  Rev.  Civ.  Code  La. 
(1899),  art.  1541. 

5.  For  examples  of  gifts  of  property  of  vari- 
ous kinds  held  valid,  see  the  cases  cited 
throughoul  this  article. 

6.  Property  Must  Be  In  Esse  and  Certain.  — 
Boyetl  v.  Potter,  80  Ala.  476;  Butler  v.  Sco- 
field,  4  J.  J.  Marsh.  (Ky.)  139,  20  Am.  Dec.  211. 
In  this  latter  case  a  deed  of  gift  by  a  father  to 
his  children,  giving  to  them  all  the  estate 
which  he  owned  at  the  date  of  the  deed  or 
should  own  at  his  death,  was  held  to  pass  no 
title  to  money  of  which  the  donor  died  pos- 
sessed. See  also  Anonymous,  3  Swanst.  400; 
Stone  v.  Engstrom,  19  R.  I.  201. 

But  in  Hannon  v.  State,  9  Gill  (Md.)  440,  a 
deed  of  gift  conveying  one-half  of  all  the  per- 
sonal estate  of  which  the  grantor  might  die 
possessed  was  held  to  pass  to  the  grantee  one 
half  of  all  the  personal  estate  that  could  be 
shown  by  parol  proof  to  remain  in  the  grant- 
or's possession  at  the  time  of  his  death,  after 
the  payment  of  debts  and  oiher  proper  ex 
penses  and  charges. 

A  Crop  to  Be  Planted,  not  being  capable  of 
delivery,  cannot  be  the  subject  of  a  gift.  Boy- 
ett  v.  Potter,  80  Ala.  476. 

Louisiana  Statute.  —  In  Louisiana  a  donation 
inter  vivos  can  comprehend  only  the  present 
property  of  the  donor.  If  it  comprehends 
property  to  come,  it  shall  be  null  with  regard  to 
that.  Rev.  Civ.  Code  La.  (1899),  art-  x528; 
Soileau  v.  Rougeau,  2  La.  Ann.  766;  Rhodes  9. 
Rhodes,  10  La.  85. 
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reserve  for  himself  enough  for  subsistence;  if  he  does  not  do  it,  the  donation 
is  null  for  the  whole.1 

b.  Choses  in  Action  — (i)  Generally.  ■ — It  is  well  settled  that  choses  in 
action  may  be  the  subject  of  a  valid  gift.a  Thus  gifts  of  promissory  notes,3 
bonds,4  mortgages,5  savings-bank  books,6  certificates  of  deposit,7  etc.,  have 
been  upheld. 

(2)  Deposit  in  Savings  Bank  —  Valid  Gift  of  Savings-bank  Deposit  Made  by  Delivery  of 

Book.  —  A  deposit  in  a  savings  bank  may  be  the  subject  of  a  gift,  and  where 
the  owner  of  such  a  deposit,  with  the  intention  of  making  a  gift,  delivers  his 
deposit  book  containing  entries  of  deposits  in  his  name,  to  the  intended  donee, 
this  constitutes  a  complete  and  valid  gift  of  the  deposit.8 

No  Assignment  Necessary.  —  As  in  other  cases  of  gifts  of  choses  in  action  evi- 
denced by  a  written  instrument,  no  written  assignment  of  the  donor's  deposit 


1.  Gift  of  Entire  Estate  —  Louisiana.  —  Rev. 
Civ.  Code  La.  (1899),  art-  T497;  Lagrange  v. 
Barre,  11  Rob.  (La.)  302;  Porche  y.  Moore,  14 
La.  Ann.  240;  Boggs  v.  Hays,  44  La.  Ann. 
859;  Beaulieu  v.  Monin,  50  La.  Ann.  732. 

A  gift  in  which  the  donor  reserves  an  an- 
nuity sufficient  for  his  subsistence  is  not  with- 
in Ihe  prohibition  of  the  statute.  Bourgeat  v. 
Dumoulin,  12  La.  Ann.  204. 

But  an  agreement  by  the  donee  to  support 
the  donor  during  life  does  not  remove  the  pro- 
hibition. Beaulieu  v.  Monin,  50  La.  Ann. 
732. 

Disposable  Portion  —  Reduction  of   Excess.  — 

See  generally  as  to  the  disposable  portion  of 
the  donor's  property  and  its  reduction  in  case 
of  excess,  Rev.  Civ.  Code  La.  1899,  arts.  1493- 
1518;  Miller  v.  Andrus,  1  La.  Ann.  237; 
Moore's  Succession,  40  La.  Ann.  531;  Cox  v. 
Von  Ahlefeldt,  50  La.  Ann.  1266. 

Donations  inter  vivos  are  subject  to  an  im- 
plied resolutory  condition  to  the  effect  that  if 
at  the  death  of  the  donor  the  donation  shall 
prove  to  be  in  excess  of  the  disposable  portion 
as  then  ascertained  it  shall  then  be  resolved  to 
the  extent  of  such  excess.  Tessier  v.  Roussel, 
41  La.  Ann.  474. 

The  right  of  children  to  attack  donations 
inter  vivos  by  their  parents  which  exceed  the 
disposable  portion  accrues  only  after  the 
parent's  death,  for  the  latter  may  survive 
them,  and  then  the  donations  will  be  valid. 
Ludewig's  Succession,  3  Rob.  (La.)  99. 

2.  Choses  in  Action  Subject  of  Gift.  —  Hesse  v. 
Hemberger,  (Tenn.  Ch.  1896)  39  S.  W.  Rep. 
1063,  and  cases  cited  in  the  notes  following. 

A  Life-insurance  Policy  may  be  the  subject  of 
a  gift.  Crittenden  v.  Phoenix  Mut.  L.  Ins. 
Co.,  41  Mich.  442;  Traveler's  Ins.  Co.  v.  Grant. 
54  N.  J.  Eq.  208;  Madeira's  Appeal,  (Pa.  1886) 
4  Atl.  Rep.  908. 

A  Book  of  Accounts  may  be  the  subject  of  a 
gift.  Jones  v.  Moore,  (Ky.  1898)  44  S.  VV. 
Rep.  126. 

An  TJnlocated  Land  Certificate  may  be  the  sub- 
ject of  a  gift.  Harvey  v.  Carroll,  5  Tex.  Civ. 
App.  324. 

An  Equitable  Claim  may  be  the  subject  of  a 
gift.    Hackett  v.  Moxley,  65  Vt.  71. 

Equitable  Reversionary  Interest.  —  A  valid  gift 
of  an  equitable  reversionary  interest  :.n  per- 
sonalty may  be  made  by  deed.  Voyle  v. 
Hughes,  2  Smale  &  G.  18,  18  Jur.  341.  See 
also  Hooper  v.  Goodwin,  1  Swans'.  485,  1  Wils. 
Ch.  212;  Re  Way.  10  Jur.  N.  S.  836,  34  L.  J. 


Ch.  49;  Meek  v.  Kettlewell,  r  Phil.  342,  7  Jur. 
1 1 20. 

3.  Promissory  Note  Subject  of  Gift.  —  Richard- 
son v.  Richardson,  L.  R.  3  Eq.  686;  Blakely 
v.  Brady,  2  Dr.  &  Wal.  311;  Jones  v.  Deyer, 
16  Ala.  221;  Wing  v.  Merchant,  57  Me.  383; 
Stewart  v.  Hidden,  13  Minn.  43;  Corle  v. 
Monkhouse,  50  N.  J.  Eq.  537.  For  additional 
cases  see  those  cited  in  the  title  Bills  or 
Exchange  and  Promissory  Notes,  vol.  4, 
p.  194. 

4.  Bonds.  —  Bottle  v.  Knocker,  46  L  J.  Ch. 
159.  35  L.  T.  N.  S.  545;  M'Culloch  v.  Bland, 
2  Gilf.  428,  6  Jur.  N.  S.  1183;  Moore's  Succes- 
sion, 40  La.  Ann.  531. 

The  delivery  of  a  bond  by  one  having  a  life 
interest  therein,  with  intent  to  make  a  gift, 
accompanied  by  a  written  instrument  lo  that 
effect,  though  not  under  seal,  is  a  valid  exe- 
cuted gift  of  the  donor's  interest  in  the  bond. 
Dunbar  v.  Woodcock,  10  Leigh  (Va.)  660. 

5.  Mortgages.  —  Donnell  v.  Wylie,  85  Me. 
143;  Betts  v.  Betts,  9  N.  Y.  App.  Div.  210. 

6.  See  infra,  this  section  and  subsection. 
Deposit  in  Savings  Bank. 

7.  Certificate  of  Deposit.  —  Wheeler  v.  Glas- 
gow, 97  Ala.  700;  Field  v.  Shorb,  99  Cal.  661; 
Telford  v.  Patton,  144  111.  611. 

A  completely  executed  gift  of  a  certificate 
of  deposit  is  not  defeated  by  the  deaih  of  the 
donor  before  the  money  is  collected.  Wheeler 
v.  Glasgow,  97  Ala.  700. 

The  delivery,  with  intent  to  make  a  gift,  of 
a  receipt  in  the  nature  of  a  certificate  of  de- 
posit issued  by  a  bank,  indorsed  in  favor  of 
the  intended  donee,  constitutes  a  gift  of  the 
fund  represented  by  such  receipt.  Crook  v. 
Baraboo  First  Nat.  Bank,  83  Wis.  31,  35  Am. 
St.  Rep.  17. 

8.  Gift  of  Savings-bank  Book.  —  Camp's  Ap- 
peal, 36  Conn.  88,  4  Am.  Rep.  39;  Guinan'3 
Appeal,  70  Conn.  342;  Hill  v.  Stevenson,  63 
Me.  364,  18  Am.  Rep.  231;  Penfield  v.  Thayer, 
2  E.  D.  Smith  (N.  Y.)  305;  Matter  of  Rembe, 
(Surrogate  Ct.)  23  Misc.  (N.  Y.)  44,  Polley  v. 
Hicks,  58  Ohio  St.  218;  Providence  Sav.  Inst. 
v.  Taft,  14  R.  I.  502;  Watson  v.  Watson,  69 
Vt.  243. 

The  delivery  of  a  savings-bank  book  by  the 
depositor  to  another,  accompanied  bv  an  as- 
signment, constitutes  a  valid  gift  and  confers 
upon  the  donee  a  complete  title  to  the  fund. 
Davis  v.  Ney,  125  Mass.  590,  28  Am.  Rep.  272; 
Kimball  v.  Leland,  110  Mass.  325;  Foss  v. 
Lowell  Five  Cents  Sav.  Bank,  111  Mass.  285. 


1029 


Volume  XIV. 


Gifts  Inter  Vivos. 


GIFTS. 


What  May  Be  Given. 


book  is  necessary  to  support  the  gift.1  But  the  mere  delivery  of  the  book 
will  not  be  sufficient  where  under  the  rules  of  the  bank  the  possession  of  the 
book  does  not  give  to  the  holder  control  over  the  fund.2 

Declarations  of  Gift  insufficient.  —  But  the  mere  declarations  of  the  depositor 
that  he  has  given  the  money  deposited  to  another  are  insufficient  to  establish 
such  a  gift  without  the  delivery  of  the  bank  book  to  the  donee.3 

(3)  Donor  s  Own  Note  or  Check  —  Promissory  Note  Not  Subject  of  Gift  by  Maker.  — 
The  donor's  own  promissory  note  is  not  a  good  subject  of  a  gift.4  A  gift  is 
always  revocable  until  fully  executed,  and  the  gift  of  the  donor's  note,  being 
merely  a  promise  to  pay  money  in  the  future,  is  not  completed  until  payment, 
and  cannot  be  enforced  either  at  law  or  in  equity  against  the  donor  or  against 
his  estate  after  his  death.5 

Estoppel  of  Donor  to  Deny  Validity  of  Gift.  —  It  seems,  however,  that  if  the  donee, 
prior  to  any  revocation  of  the  gift  by  the  donor,  has  entered  into  engagements 
or  made  expenditures  based  upon  the  promise  to  give,  so  that  he  must  suffer 
loss  or  injury  if  the  note  is  not  paid,  the  donor  cannot  set  up  the  want  of  con- 
sideration as  a  defense  to  the  note.  This  is  based  upon  the  equitable, principle 
that  after  allowing  the  donee  to  incur  obligations  on  the  faith  that  the  note 
would  be  paid,  the  donor  should  be  estopped  from  pleading  want  of  consider- 
ation. But  the  obligations  and  expenditures  on  the  part  of  the  donee  which 
might  prevent  the  interposition  of  the  defense  of  want  of  consideration  must 
be  directly  in  the  line  of  the  purpose  for  which  the  gift  of  the  note  or  promise 
to  give  was  intended.6 

Donor's  Check  Not  Subject  of  Gift  unless  Accepted  and  Paid.  —  The  gift  of  one's  own 
check  is  incomplete  until  the  check  has  been  paid  or  accepted  by  the  bank. 
A  check,  being  a  mere  order  or  authority  to  the  payee  to  draw  the  amount 
called  for,  when  given  without  consideration,  may  be  countermanded  or 
revoked  by  the  maker  so  long  as  it  remains  unacted  on  in  the  hands  of  the 
payee.  Until  payment  or  acceptance  there  is  not  a  complete  delivery  of 
the  subject-matter  such  as  is  essential  to  constitute  a  valid  gift.' 


1.  No  Assignment  of  Bank  Book  Necessary.  — 

Hill  v.  Stevenson,  63  Me.  364,  18  Am.  Rep. 
231;  Polley  v.  Hicks,  58  Ohio  St.  218;  Watson 
v.  Watson,  69  Vt.  243. 

2.  Wilson  v.  Featherston,  122  N.  Car.  747; 
Walsh's  Appeal,  122  Pa.  St.  177,  9  Am.  St. 
Rep.  83. 

3.  Hoar  v.  Hoar,  5  Redf.  (N.  Y.)  637.  See 
also  Augusta  Sav.  Bank  v.  Fogg,  82  Me.  538. 

4.  Donor's  Own  Promissory  Note  Not  Subject  of 
Gift —  California.  —  Tracy  v.  Alvord,  11S  Cal. 

654. 

Connecticut.  —  Raymond  v.  Sellick,  10  Conn. 

480. 

Illinois.  —  Blanchard  v.  Williamson,  70  III. 
647;  Williams  v.  Forbes,  114  III.  167;  Richard- 
son v.  Richardson,  148  111.  563;  Shaw  v. 
Camp,  160  111.  425;  Arnold  v.  Franklin,  3  111. 
App.  141.  See  also  Kirkpatrick  v.  Taylor,  43 
111.  207. 

Iowa.  —  Simpson  Centenary  College  v. 
Tuttle,  71  Iowa  596. 

Massachusetts.  —  Bartlett,  Petitioner,  163 
Mass.  509.  See  also  Boutell  v.  Cowdin,  9 
Mass.  254;  Hill  v.  Buckminster,  5  Pick. 
(Mass.)  391. 

New  Hampshire.  — Copp  v.  Sawyer,  6  N.  H. 
386. 

New  Jersey.  — Smith  v.  Smith,  30  N.  J.  Eq. 
564- 

New  York.  —  Pearson  v.  Pearson,  7  Johns. 
(N.  Y.)  26;  Fink  v.  Cox,  18  Johns.  (N.  Y.)  145, 
9  Am.  Dec.  191 ;  Holmes  v.  Roper,  141  N.  Y.  64. 


Ohio.  —  Starr  v.  Starr,  9  Ohio  St.  74. 
Pennsylvania. — Kern's  Estate,  171  Pa.  St.  55. 
But  see  Ross's  Appeal,  127  Pa.  St.  4. 

Vermont.  —  Montpelier  Seminary  v.  Smith, 
69  Vt.  382. 

For  additional  cases  see  those  cited  in  the 
title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  194. 

A  New  Note  Given  in  Renewal  of  a  note  given 
without  consideration  is  without  consideration 
and  not  enforceable.  Hill  v.  Buckminster,  5 
Pick.  (Mass.)  391;  Copp  v.  Sawyer,  6  N.  H. 
386. 

For  Early  Cases  in  which  a  gift  of  the  donor's 
own  note  was  held  valid,  see  Seton  v.  Seton,  2 
Bro.  C.C.  610;  Woodbridge  v.  Spooner,  1  Chit. 
Rep.  661,  18  E.  C.  L.  195;  Bowers  v.  Hurd,  10 
Mass.  427. 

5.  Tracy  v.  Alvord,  118  Cal.  654:  Williams 
v.  Forbes,  114  III.  167;  Shaw  v.  Camp,  160  111. 
425;  Simpson  Centenary  College  v.  Tuttle,  71 
Iowa  596;  Carr  v.  Silloway,  in  Mass.  24; 
Fink  v.  Cox,  18  Johns.  (N.  Y.)  145,  9  Am.  Dec. 
igr.  See  also  the  cases  cited  in  the  note  im- 
mediately preceding. 

6.  Simpson  Centenary  College  v.  Tuttle,  71 
Iowa  596.  See  also  Ohio  Weslevan  Female 
College  v.  Higgins,  16  Ohio  St.  20.  And  see 
generally  the  title  Esropr-EL,  vol.  11,  p.  385. 

7.  Donor's  Check  Not  Subject  of  Gift  unless  Paid 
or  Accepted.  —  Thresher  v.  Dyer,  69  Conn.  404; 
Curry  'v.  Powers,  70  N.  Y.  212,  26  Am.  Rep. 
577;  Cloyes  v.  Cloves,  36  Hun  (N.  Y.)  145; 
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Revocation  by  Death  of  Donor.  —  In  the  absence  of  payment  or  acceptance  the 
death  of  the  donor  operates,  as  against  the  payee,  as  a  revocation  of  the 
check.1  But  it  has  been  held  that  where  both  donor  and  donee  have  done  all 
in  their  power  to  perfect  the  gift,  and  the  donor  dies  after  the  check  has  been 
presented  and  payment  refused,  the  gift  is  nevertheless  effectual.* 

Gift  of  Check  Valid  upon  Payment.  —  When  a  check  is  delivered  by  the  drawer  as 
a  gift  and  is  presented  at  the  bank  and  paid,  this  constitutes  a  valid  and 
complete  gift  of  the  amount  of  the  check.3 

(4)  Debt  Due  from  Donee  to  Donor. — A  debt  due  from  the  donee  to  the 
donor  may  be  made  the  subject  of  a  gift  to  the  same  extent  as  a  debt  due  from 
a  stranger.  Such  a  gift,  when  fully  consummated  by  the  destruction  or  sur- 
render of  the  evidences  of  the  debtor  the  giving  of  a  receipt,  will  operate  as 
an  extinguishment  of  the  debt,4  and  a  subsequent  promise  by  the  debtor  to 
pay  the  debt  is  not  enforceable  for  want  of  consideration.5 

Gift  Must  Be  Executed.  —  As  in  the  case  of  other  gifts,  the  intention  of  the 
donor  to  make  the  gift  must  be  fully  accomplished  by  a  delivery,  either  by 
surrendering  to  the  donee  the  evidences  of  the  debt  or  by  giving  him  a  receipt 
for  the  amount.6 

The  Voluntary  Surrender  of  a  Promissory  Note  by  the  payee  to  the  maker  will  operate 
as  a  gift  and  extinguishment  of  the  debt,7  and  in  such  case  it  is  not  necessary 


Simmons  v.  Cincinnati  Sav.  Soc,  31  Ohio  St. 
457,  27  Am.  Rep.  52E.  Compare  the  opinion  in 
Pickslay  v.  Starr,  149  N.  Y.  432,  52  Am.  St. 
Rep.  740,  in  which  case,  however,  the  check 
was  actually  presented  and  paid. 

Check  Payable  at  Future  Day.  —  The  delivery 
of  a  check  payable  at  a  future  day  does  not 
constitute  a  valid  gift.  Thus  where  a  father, 
with  intent  to  make  a  gift  to  his  two  sons,  de- 
livered to  each  of  them  a  check  on  a  savings 
bank  payable  four  days  after  his  death,  it  was 
held  that  this  was  not  a  valid  gift.  Curry  v. 
Powers,  70  N.  Y.  212,  26  Am.  Rep.  577.  See 
also  Zeller  v.  Jordan,  105  Cal.  143. 

Check  for  Whole  Amount  of  Deposit.  —  In  Tay- 
lor's Estate,  154  Pa.  St.  183,  it  was  held  that 
a  check  for  the  whole  amount  of  a  deposit  in 
bank,  drawn  with  intent  to  make  a  gift  of  the 
deposit,  will  operate  as  an  equitable  assign- 
ment thereof. 

1.  Simmons  v.  Cincinnati  Sav.  Soc,  31  Ohio 
St.  457,  27  Am.  Rep.  521.  See  the  title 
Checks,  vol.  5,  p.  1028. 

2.  Gift  of  Check  Held  Complete.  —  Bromley  v. 
Brunton,  L.  R.  6  Eq.  275. 

3.  Field  v.  Shorb,  99  Cal.  661;  De  Pouilly's 
Succession,  22  La.  Ann.  97;  Pickslay  v.  Starr, 
149  N.  Y.  432,  52  Am.  St.  Rep.  740. 

4.  Gift  of  Debt.  —  Richards  v.  Syms,  Barn. 
Ch.  90;  Albert  v.  Albert,  74  Md.  526;  Lam- 
prey v.  Lamprey,  29  Minn.  156;  Justice  v. 
Justice,  (N.  J.  1889)  18  Atl.  Rep.  674;  Gray  v. 
Barton,  55  N.  Y.  68,  14  Am.  Rep.  181;  Car- 
penter v.  Soule,  88  N.  Y.  251,  42  Am.  Rep. 
248;  McKenzie  v.  Harrison,  120  N.  Y.  260,  17 
Am.  St.  Rep.  638;  Livingood's  Estate,  167  Pa. 
St.  191;  Fassett's  Appeal,  167  Pa.  St.  448. 
See  also  Ferry  v.  Stephens,  66  N.  Y.  321. 

Where  a  mortgagee,  with  intent  to  make 
a  gift  of  the  mortgage,  surrendered  it  to  the 
mortgagor  with  an  indorsement  thereon  ac- 
knowledging the  receipt  of  principal  and 
interest,  and  directing  the  register  to  cancel 
the  mortgage  of  record,  it  was  held  that  this 
was  a  vaiid  gift  of  the  debt  secured.  Parret 
v.  Craig,  56  N.  J.  Eq.  280. 


Arrearages  of  Dower  due  by  a  son  to  his 

mother  may  be  the  subject  of  a  gift  from 
her  to  him,  and  the  gift  is  perfected  by  the  de- 
livery of  a  receipt  for  the  amount  due.  Fas- 
sett's  Appeal,  167  Pa.  St.  448. 

5.  Hale  v.  Rice,  124  Mass.  292. 

6.  Consummation  of  Gift  by  Delivery  Necessary. 
—  Snowden  v.  Reid,  67  Md.  130;  Buswell  v. 
Fuller,  156  Mass.  309;  Justice  v.  Justice,  (N. 
J.  1889)  18  Atl.  Rep.  679;  Gray  v.  Barton,  55 
N.  Y.  68,  14  Am.  Rep.  1S1;  Matter  of  Gregg, 
(Surrogate  Ct.)  n  Misc.  (N.  Y.)  153;  In  re 
Campbell,  7  Pa.  St.  100,  47  Am.  Dec.  503; 
Brunn  v.  Schuett,  59  Wis.  261,  48  Am.  Rep. 
499.  See  also  Strong  v.  Bird,  L.  R.  18  Eq. 
315. 

A  Release  of  a  Bond  and  Mortgage  executed  by 
the  mortgagee  and  kept  in  his  safe  until  his 
death  is  not  valid  for  want  of  delivery. 
Brunn  v.  Schuett,  59  Wis.  261,  48  Am.  Rep. 
499- 

The  Indorsement  of  a  Receipt  in  Pull  upon  a 
Contract  of  the  amount  due  thereon  and  the 
delivery  of  the  instrument  to  the  debtor 
operate  as  a  gift  of  the  debt.  Ferry  v. 
Stephens,  5  Hun  (N.  Y.)  109. 

The  Delivery  of  an  Acknowledgment  under  Seal 
of  the  payment  of  a  debt  is  a  sufficient  deliv- 
ery to  support  a  gift  of  the  amount.  Lam- 
prey v.  Lamprey,  29  Minn.  151. 

7.  Surrender  of  Note  Constituting  Gift.  —  Hale 
v.  Rice,  124  Mass.  292;  Slade  v.  Mutrie,  156 
Mass.  19;  Buswell  v.  Fuller,  156  Mass.  309; 
Marston  v.  Marston,  64  N.  H.  146;  Vander- 
beck  v.  Vanderbeck,  30  N.  J.  Eq.  265;  Larkin 
v.  Hardenbrook,  90  N.  Y.  333,  43  Am.  Rep. 
176. 

The  Delivery  of  a  Note  Secured  by  a  Mortgage 

to  the  party  liable  thereon,  with  intent  to  make 
a  gift,  is  a  valid  gift,  and  operates  to  extin- 
guish the  mortgage.  Thomas  v.  Fuller,  68 
Hun  (N.  Y.)  361. 

Surrender  upon  Part  Payment.  —  The  surrender 
of  a  promissory  note  by  the  holder  to  the 
maker,  and  the  receipt  of  a  less  amount  in  full 
satisfaction,  will  operate  as  a  release  of  the 
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to  the  validity  of  the  gift  that  the  note  should  be  indorsed  by  the  payee.1 

The  Indorsement  of  Payments  on  a  written  obligation  made  by  the  obligee  with 
intent  to  make  a  gift  of  so  much  of  the  debt  constitutes  a  valid  gift,  no  tech- 
nical delivery  of  the  subject-matter  of  the  gift  being  possible  in  such  case.* 

The  Balancing  of  the  Donor's  Books  of  Account,  when  accompanied  by  the  delivery  of 
a  receipt  for  the  amount  due,  is  sufficient  to  constitute  a  gift  of  the  debt ;  but 
the  balancing  of  the  books  alone  is  not  sufficient,  since  in  that  case  there  is  no 
delivery  to  complete  the  gift.3 

Presumption  as  to  Gift  by  Creditor  to  Debtor.  —  It  has  been  held  that  the  presump- 
tion is  strongly  against  the  idea  of  a  gift  of  a  debt  by  the  creditor  to  the 
debtor,  especially  where  the  amount  is  large  and  there  are  no  ties  of  blood 
between  the  parties,  and  the  creditor  is  in  needy  and  the  debtor  in  prosperous 
circumstances.4 

4.  Particular  Cases  of  Gifts  Considered  —  a.  Gifts  Between  Husband  and 
Wife  —  (i)  From  Husband  to  Wife.  —  At  Common  Law  there  could  not  be  a 
valid  gift  of  chattels  from  husband  to  wife  during  coverture,  for  the  reason 
that  since  husband  and  wife  are  regarded  as  but  one  person  in  law,  the  wife 
could  not  take  from  and  hold  independently  of  the  husband.5  From  an  early 
date,  however,  an  exception  was  made  even  at  common  law  in  the  case  of 
a  wife's  paraphernalia,  in  which  a  modified  ownership  and  control  were  accorded 
to  the  wife,  and  which  she  could  retain  as  against  the  husband's  representa- 
tives or  legatees,  though  not  as  against  his  creditors  where  there  was  a 
deficiency  of  assets.6 

In  Equity  gifts  from  husband  to  wife  are  recognized  and  protected,  whether 
made  with  or  without  the  intervention  of  a  trustee,  where  they  have  been 
made  in  good  faith  and  the  rights  of  creditors  are  not  infringed.7 


balance  of  the  debt.  Ellsworth  v.  Fogg,  35 
Vt.  355;  Draper  v.  Hitt,  43  Vt.  439.  5  Am.  Rep. 
292. 

See  the  titles  Accord  and  Satisfaction, 
vol.  1,  p.  408;  Payment. 

1.  Hale  v.  Rice,  124  Mass.  292. 

2.  Indorsement  of  Payments.  —  The  indorse- 
ment by  an  obligee  upon  the  obligation  of  pay- 
ments of  interest,  made  as  the  interest  be- 
comes due,  with  intent  to  give  the  amount  to 
the  obligor,  is  a  sufficient  delivery  to  support 
the  gift.    Lewis's  Estate,  139  Pa.  St.  640. 

The  indorsement  of  partial  payments  made 
upon  a  mortgage  by  the  direction  and  in  the 
presence  of  the  mortgagee,  with  the  intention 
of  donating  and  extinguishing  so  much  of  the 
debt,  was  held  to  constitute  a  valid  gift,  the 
case  not  admitting  of  a  technical  delivery  of 
the  subject  of  the  gift.  Green  v.  Langdon,  28 
Mich.  221. 

But  where  a  father  who  held  his  son's  note 
secured  by  a  mortgage  indorsed  upon  the  note 
a  part  payment,  where  no  payment  was  in 
fact  made,  with  the  intention  of  making  a  gift 
of  the  amount,  but  the  son  did  not  know  of 
the  indorsement,  and  the  father  afterwards 
treated  the  amount  as  a  debt,  and  having 
erased  the  indorsement  assigned  the  note  and 
mortgage,  it  was  held  that  there  was  no  exe- 
cuted gift  to  the  son  and  that  the  assignee 
might  recover  the  full  amount  of  the  note. 
Gray  v.  Nelson,  77  Iowa  63. 

3.  Gray  v.  Barton,  55  N.  Y.  68,  14  Am.  Rep. 
181. 

4.  Wells  v.  Avers.  84  Va.  341. 

5.  Gifts  from  Husband  to  Wife  Invalid  at  Com- 
mon Law.  —  Mews  v.  Mews,  15  Beav.  529; 
Kitchen    v.  Bedford,   13  Wall.  (U.  S.)  413; 


Manny  v.  Rixford,  44  111.  129;  Washburn 
Hale,  10  Pick.  (Mass.)  429;  Walker  v.  Walker, 
25  Mo.  367;  Dayton  Spice-Mills  Co.  v.  Sloan, 
49  Neb.  622;  Neulville  v.  Thomson,  3  Edw. 
(N.  Y.)  92;  Whiton  v.  Snyder,  88  N.  Y  299. 
See  generally  the  titles  Husband  and  Wife; 
Marriage  Settlements. 

6.  Whiton  v.  Snyder,  88  N.  Y.  299.  See  the 
title  Paraphernalia. 

7.  Gifts  from  Husband  to  Wife  Upheld  in  Equity 
—  England.  —  Waller  v.  Hodge,  2  Swanst.  92, 
i  Wils.  Ch.  445;  Mews  v.  Mews,  15  Beav.  529; 
Lucas  v.  Lucas,  1  Atk.  270. 

Untied  Stales.  —  Wallingsford  v.  Allen,  10 
Pet.  (U.  S.)  583. 

Connecticut.  —  Deming  v.  Williams,  26  Conn. 
226,  68  Am.  Dec.  386;  Jennings  v.  Davis,  31 
Conn.  134;  Underhill  v.  Morgan,  33  Conn.  105; 
Darcy  v.  Ryan,  44  Conn.  518. 

Maryland.  —  George  v.  Spencer,  2  Md.  Ch. 
353- 

Missouri. — Thomas  v.  Thomas.  107  Mo. 
459;  Walker  v.  Walker,  25  Mo.  367;  Woodson 
v.  McClelland,  4  Mo.  495. 

New  Jersey.  —  Skillman  v.  Skillman,  13  N. 
J.  Eq.  403;  Dilts  v.  Stevenson,  17  N.  J.  Eq. 
407.  See  also  Paul  v.  Jennings.  (N.  J.  1892) 
23  Atl.  Rep.  483. 

New  York.  —  Neufville  v.  Thomson,  3  Edw. 
(N.  Y.)  92;  Borst  v.  Spelman,  4  N.  Y.  284; 
Shuttleworth  v.  Winter,  55  N.  Y.  629;  Mack 
v.  Mack,  5  Thomp.  &  C.  (N.  Y.)  528. 

Tennessee.  —  Sheegog  v.  Perkins,  4  Baxt. 
(Tenn.)  273. 

West  Virginia.  —  Fox  v.  Jones,  I  W.  Va. 
205,  91  Am.  Dec.  383. 

See  also  Botts  v.  Goocb,  97  Mo.  88,  10  Am. 
St.  Rep.  289. 
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Under  the  Modern  Practice  of  most  of  the  states,  by  reason  of  the  fact  that  the 
distinction  between  the  form  of  actions  at  law  and  suits  in  equity  has  been 
generally  abrogated,  and  especially  in  view  of  the  statutes  by  which  the 
disabilities  of  married  women  in  respect  to  acquiring  or  holding  property 
have  been  partially  or  wholly  removed,  the  distinction  just  stated  between  gifts 
from  husband  to  wife  at  common  law  and  in  equity  has  but  little  force,  and 
such  gifts  are  generally  upheld  when  made  in  good  faith.1  But  such  gifts  will 
not  be  sustained  when  made  to  the  injury  of  creditors.2  In  Massachusetts 
such  gifts  are  permitted  with  certain  statutory  restrictions.3 

Purchase  of  Property  by  Husband  for  Wife.  —  Where  a  husband  purchases  property 
and  voluntarily  conveys  it  to  his  wife,  the  presumption  is  that  it  was  intended 
as  a  gift  for  her.4  So  also  where  a  husband  pays  for  property  purchased  by 
his  wife  this  ordinarily  amounts  to  a  gift  from  him  to  her.5 

The  Insurance  of  Property  by  a  husband  in  his  wife's  name  may  also  constitute 
a  gift  to  the  wife.6 

Clear  Proof  of  Gift  Required.  —  A  gift  from  husband  to  wife  must  be  clearly 
proved.  There  must  be  clear  and  incontrovertible  evidence  of  a  delivery  of 
the  property  by  the  husband  with  the  intention  of  divesting  himself  of  all 
dominion  and  control  of  it  and  of  vesting  title  in  the  wife.7 


Gift  by  Third  Person  to  Wife.  —  In  Welch  v. 
Welch,  63  Mo.  57,  the  court  said:  "  At  law 
gifts  from  husband  to  wife  are  held  to  be  en- 
tirely void,  but  equity  protects  some  classes  of 
gifts,  except  where  the  claims  of  creditors  are 
interposed.  If,  under  certain  circumstances, 
the  gift  from  a  husband  to  his  wife  will  be 
upheld,  it  is  not  perceived  why  the  same  result 
will  not  follow  when  thf»  gift  emanates  from  a 
third  person,  when  the  husband  assents  to  it 
and  treats  the  property  as  belonging  exclu- 
sively to  the  wife." 

1.  Gifts  from  Husband  to  Wife  Held  Valid  — 
Alabama.  —  Tillis  v.  Dean,  (Ala.  189S)  23  So. 
Rep.  804.. 

Connecticut.  —  Wheeler  v.  Wheeler,  43  Conn. 
503:  Gilligan  v.  Lord,  51  Conn,  562. 

Illinois.  —  Eden  v.  Bohling,  69  111.  App.  307. 

Iowa.  — Garner  v.  Frv,  104  Iowa  515. 

Kansas. — Tootle  v.  Cold  well,  30  Kan.  125. 

Massachusetts.  —  Fisk  v.  Cushman,  6  Cush. 
(Mass.)  20.  52  Am.  Dec.  761. 

Missouri.  —  Schooler   v.  Schooler,  18  Mo. 


App.  69. 

Nebraska.  —  Dayton 
Sloan,  49  Neb.  622. 

New  York.  —  Kelly 
App.  Dec.  (N.  Y.)  492; 


Spice-Mills     Co.  v. 

v.  Campbell,  2  Abb. 
Whiton  v.  Snyder,  88 
N.  Y.  299;  Armitage  v.  Mace,  96  N.  Y.  538; 
Mack  v.  Mack,  3  Hun  (N.  Y.)  323.  As  to  the 
power  of  a  wife  to  take  a  gift  from  her  hus- 
band under  the  New  York  Acts  of  1848,  1849, 
i860,  and  1862,  see  Little  v.  Willets,  55  Barb. 
(N.  Y.)  125. 

Wisconsin. — Cummings  v.  Friedman,  65 
Wis.  183,  56  Am.  Rep.  628.  See  also  Miller  v. 
Aram,  37  Wis.  142. 

As  to  gifts  between  married  persons  in 
Louisiana,  see  Rev.  Civ.  Code  La.  (1899),  arts. 
1743-1755;  Thibodeaux  v.  Herpin,  6  La.  Ann. 
673. 

Where  a  Man  Gave  to  His  Wife  a  Savings-bank 
Book  with  the  intention  that  the  deposit  should 
be  hers,  and  afterwards  took  the  book  from 
her  by  force  and  drew  the  money  against  her 
protest,  it  was  held  that  he  had  no  title,  and 
could  be  held  liable  by  her  as  a  trustee  ex 


malejicio.  Brown  v.  Brown,  40  Hun  (N.  Y.) 
418. 

Delivery  of  Money  to  Wife  Not  Settlement  — 
Pennsylvania.  —  A  mere  gift  of  money  by  a 
husband  to  his  wife  is  not  a  settlement  of  it  as 
her  separate  estate,  for  it  may  be  for  safe 
keeping  or  deposit,  and  the  wife's  possession 
of  the  money  ordinarily  implies  that  she  is 
holding  it  for  her  husband.  Parvin  v.  Cape- 
well,  45  Pa.  St.  89. 

2.  See  infra,  this  section,  Validity  and  Effect 
of — As  Against  Third  Persons —  Creditors. 

3.  Massachusetts  Statute. —  See  Marshall  v. 
Jaquith,  134  Mass.  138.  See  also  Adams  v. 
Brackett,  5  Met.  (Mass.)  280;  Fisk  v.  Cush- 
mai.,  6  Cush.  (Mass.)  20,  52  Am.  Dec.  761; 
McGluskey  v.  Provident  Sav.  Inst.,  103  Mass. 
300;  Towle  v.  Towle,  114  Mass.  167. 

Whether  a  piano  may  be  the  subject  of  a 
valid  gift  under  this  statute  is  a  question  of 
fact  for  the  jury,  under  all  the  circumstances 
of  the  case.    Hamilton  v.  Lane,  138  Mass.  358. 

4.  Fizette  v.  Fizelte,  146  111.  328. 

The  Law  Implies  a  Gift  by  the  husband  to  the 
wife  where  he  sold  property  subjected  to  her 
dower  interest  and  look  security  for  it  in  their 
joint  names  and  permitted  it  to  remain  so 
until  his  death.  Wilcox  v.  Murtha,  41  N.  Y. 
App.  Div.  408. 

Property  Purchased  with  Community  Funds.  — 
A  husband  who  is  free  from  debt  may  give  to 
his  wife  property  purchased  with  community 
funds,  and  may  make  the  gift  effectual  by 
simply  directing  that  the  conveyance  be  made 
to  her.  Jackson  v.  Torrence,  83  Cal.  521. 
See  the  title  Community  Property,  vol.  6, 
p.  293. 

5.  Clark  v.  Empire  Lumber  Co.,  87  Ga.  742. 

6.  The  Insurance  by  a  Husband  in  His  Wife's 
Name  of  Property  exempt  from  attachment,  and 
the  payment  to  her  with  his  knowledge 
and  consent  of  the  insurance  money  after  loss, 
and  her  subsequent  treatment  of  property  pur- 
chased therewith  as  her  sole  and  separate 
property,  with  his  approbation,  show  a  vaiid 
gift  to  the  wife.    Premo  v.  Hewitt,  55  Vt.  362. 

7.  Clear  Proof  of  Gift  Required — England. — 
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(2)  From  Wife  to  Husband.  —  The  power  of  a  wife  to  make  a  valid  gift  to 
her  husband  is  well  established.  Such  gifts  are  narrowly  inspected  by  the 
courts,  on  account  of  the  danger  of  improper  influence,  but  where  they  appear 
to  have  been  fairly  made  and  to  be  free  from  coercion  and  undue  influence 
they  will  be  sustained.1 

Gift  Need  Not  Be  Express.  —  A  gift  from  a  wife  to  her  husband  need  not  be 
express,  but  may  be  inferred  from  circumstances,  as  where  she  permits  him  to 
use  and  control  her  property  as  his  own.8 

b.  Gifts  Between  Parent  and  Child  —  (1)  From  Parent  to  Child. — 
The  right  of  a  parent  to  make  a  gift  to  his  child  is  unquestionable,3  and  such 


Mews  v.  Mews,  15  Beav.  529;  Marshal  v. 
Crutwell,  L.  R.  20  Eq.  328;  Walter  v.  Hodge, 
2  Swanst.  97;  Grant  v.  Grant,  ix  Jur.  N.  S. 

787. 

Connecticut. — Jennings  v.  Davis,  31  Conn. 
134- 

Illinois.  —  Manny  v.  Rixford,  44  111.  129. 
Maine.  —  Trowbridge  v.  Holden,  58  Me.  117. 
Maryland.  —  George  v.  Spencer,  2  Md.  Ch. 
353- 

Massachusetts.  —  Marshall  v.  Jaquith,  134 
Mass.  138. 

New  Jersey.  —  Skillman  v.  Skillman,  13  N. 
J.  Eq.  403;  Dilts  v.  Stevenson,  17  N.  J.  Eq. 
407. 

New  York.  —  Neuf  ville  v.  Thomson,  3  Edw. 
(N.  Y.)  92;  Shuttleworth  v.  Winter,  55  N.  Y. 
624. 

North  Carolina.  —  Paschall  v.  Hale,  5  Jones 
Eq.  (58  N.  Car.)  108. 

Tennessee.  —  Sheegog  v.  Perkins,  4  Baxt. 
(Tenn.)  273. 

Texas.  —  Bradshaw  v.  Mayfield,  18  Tex.  21. 

Vermont.  —  Keniston  v.  Keniston,  *6  Vt. 
680. 

West  Virginia.  —  Martin  v.  Smith,  25  W. 
Va.  579. 

See  also  Supreme  Council,  etc.,  v.  Morrison, 
16  R.  I.  468. 

In  Davis  v.  Zimmerman,  40  Mich.  24,  it  was 
held  that  a  woman  claiming  property  as  a  gift 
from  her  husband  was  required  lo  establish 
her  right  by  only  a  fair  preponderance  of  the 
evidence. 

The  mere  taking  possession  of  thi  property 
by  the  wife  of  the  alleged  donor  a  few  days  be- 
fore his  death,  and  her  retention  of  it  until 
after  his  death,  will  not  establish  a  gift  from 
the  husband  to  her.  Conklin  v.  Conklin,  20 
Hun  (M.  Y.)  278. 

But  in  Yake  v.  Pugh,  13  Wash.  78,  52  Am. 
St.  Rep.  17,  it  was  held  that  taking  possession 
by  a  wife,  as  her  separate  property,  with  the 
consent  of  her  husband,  of  articles  purchased 
with  money  which  she  has  earned  and  which 
it  has  previously  been  agreed  between  them 
shall  be  her  separate  properly,  constitutes  a 
gift  of  said  articles  to  her,  even  if  the  techni- 
cal legal  title  to  the  money  earned  has  not 
passed  to  her. 

Husband  as  Witness. —  On  the  question 
whether  a  man  made  to  his  wife  a  gift  of  a 
note  he  may  testify  as  to  his  intent.  Pritchard 
v.  Hirt,  39  Hun  (N.  Y.)  378. 

1.  Gifts  from  Wife  to  Husband.  —  Rich  v.  Cock- 
ell,  9  Ves.  Jr.  369;  Smyley  v.  Reese,  53  Ala. 
89,  25  Am.  Rep.  598;  Cain  v.  Ligon,  71  Ga. 
692,  51  Am.  Rep.  281;  Sasser  v.  Sasser,  73 
Ga.  275;  Brooks  v.  Fowler,  82  Ga.  329;  White 


v.  Stocker,  85  Ga.  200;  Hadden  v.  Larned,  87 
Ga.  634;  Farmer  v.  Farmer,  39  N.  J.  Eq.  211; 
Bradish  z:  Gibbs,  3  Johns.  Ch.  (N.  Y.)  523. 
See  also  Broaddus  v.  Broaddus,  (Ky.  1894)  27 
S.  W.  Rep.  989;  Oldenbergr.  Miller.  82  Mich. 
650.     Compare  Rieper  v.  Rieper,  79  Mo.  352. 

A  married  woman  may  give  her  separate 
estate  to  her  husband.  Osburn  v.  Throck- 
morton, go  Va.  311. 

In  the  case  of  a  gift  from  a  wife  to  her  hus- 
band the  burden  of  proof  is  on  the  latter  to 
show  by  the  clearest  evidence  that  the  gift  was 
freely  and  deliberately  made,  and  that  the 
transaction  was  fair  and  proper.  Boyd  v.  De 
La  Montagnie,  73  N.  Y.  498,  29  Am.  Rep.  197. 

A  gift  of  land  by  a  wife  to  her  husband 
through  a  third  person,  where  she  is  without 
children,  will  ordinarily  be  regarded  as  in  ac- 
cordance with  her  wishes;  but  when  the  wife 
assails  the  gift  as  the  result  of  improper  influ- 
ence over  her  by  her  husband,  the  character 
of  the  gift  and  the  circumstances  surrounding 
th  teransaction  may  be  sufficient  to  establish 
improper  influence,  although  actual  fraud  may 
not  be  proven.    Golding  v.  Golding.  82  Ky.  51. 

2.  A  Gilt  from  a  Wife  to  Her  Husband  Need 
Not  Be  Express,  but  may  be  inferred  from  cir- 
cumstances; as,  for  example,  when  she  per- 
mits him  to  appropriate  and  control  her  prop- 
erty as  his  own,  and  to  receive  and  expend 
the  profits  for  a  long  time  without  objection. 
The  presumption  of  a  gift  in  such  cases  is 
stronger  between  husband  and  wife  than  be- 
tween strangers.  McLure  v.  Lancaster,  24  S. 
Car.  273,  58  Am.  Rep.  259.  See  also  Orr  v. 
Orr,  (Ky.  18S9)  10  S.  W.  Rep.  640;  Reeder 
v.  Flinn,  6  S.  Car.  216;  Martin  v.  Jennings,  52 
S.  Car.  371;  McGinnis  v.  Curry,  13  W.  Va.  29. 

But  in  Pennsylvania,  since  the  Act  of  1848 
relating  to  married  women,  the  mere  fact  that 
a  husband  has  received  or  has  in  his  posses- 
sion money  belonging  to  his  wife  is  not  evi- 
dence of  a  gift  from  her;  the  presumption  is 
that  he  holds  the  money  as  a  loan,  or  in  trust 
for  the  wife.  Graybill  v.  Moyer,  45  Pa.  St. 
530;  Gicker  v.  Martin,  50  Pa.  St.  13S ;  Bergey's 
Appeal,  60  Pa.  St.  408,  100  Am.  Dec.  578; 
Young's  Estate,  65  Pa.  St.  101;  Hamill's  Ap- 
peal, 88  Pa.  St.  363;  Wormley's  Estate,  137 
Pa.  St.  101.  See  also  Mellinger  v.  Bausman, 
45  Pa.  St.  522. 

3.  Gifts  from  Parent  to  Child  Upheld.  —  Bean- 
land  v.  Bradlev,  2  Smale  &  G.  339;  Hunter  v. 
Westbrook,  2  C.  &  P.  578,  12  E.  C.  L.  272; 
Pierson  v.  Heisey,  19  Iowa  114;  Grangiac  v. 
Arden,  10  Johns.  (N.  Y.)  293;  Williams  v. 
Walton,  8  Yerg.  (Tenn.)  387,  29  Am.  Dec.  122; 
and  the  cases  cited  in  the  notes  immediately 
following. 
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a  gift  when  fully  executed  is  irrevocable.1  Owing  to  the  situation  of  the 
parties  it  may  often  be  difficult  to  prove  an  actual  delivery  of  the  property 
and  change  of  possession  in  the  case  of  a  gift  between  members  of  the  same- 
family,  the  presumption  being  always  strongly  in  favor  of  the  continued  pos- 
session of  the  father  as  the  head  of  the  family,  yet  where  there  is  sufficient 
proof  of  a  gift  from  a  father  to  his  child,  fully  executed  by  delivery,  it  will  be 
upheld.3 

Presumption  of  Gift. — Moreover,  the  law  will  raise  a  presumption  of  a  gift 
from  parent  to  child  from  circumstances  where  it  would  not  be  presumed 
between  strangers.3  Such  gifts,  being  in  accordance  with  the  promptings  of 
parental  duty  and  affection,  are  regarded  by  the  courts  with  a  favorable  eye, 
and  every  presumption  is  in  favor  of  their  validity.'1  Where  a  parent  delivers 
property  to  his  child  and  allows  him  to  retain  the  possession  and  use  of  it,  the 
presumption  ordinarily  is  that  it  was  intended  as  a  gift  or  an  advancement. 
This  is  especially  the  case  if  the  delivery  is  at  or  about  the  time  when  the 
child  becomes  of  age  or  marries,  the  presumption  being  that  the  property  was 
delivered  as  a  gift  or  advancement  rather  than  as  a  loan.5  This  presumption, 
however,  is  one  of  fact  for  the  jury,  and  not  of  law  for  the  court,0  and  is  liable 
to  be  rebutted  by  other  evidence  showing  that  a  gift  was  not  intended.7  But 
the  evidence  to  rebut  such  a  presumption  where  the  property  has  been  per 


Gifts  to  Illegitimate  Children  —  Louisiana.  — 

As  to  gifts  to  illegitimate  children  in  Louisi- 
ana, see  Rev.  Civ,  Code  La.  (1899),  art.  i486; 
Compton  v.  Prescott,  12  Rob.  (La.)  56. 

1.  Gift  from  Parent  to  Child  Irrevocable.  — 
Smith  r..  Smith,  7  C.  &  P.  401,  32  E.  C.  L.  557; 
Nolen  v.  Harden,  43  Ark.  307,  51  Am.  Rep. 
563;  Eckert  v.  Gridley,  104  111.  306;  Albert  v. 
Albert,  74  Md.  526;  Kellogg  v.  Adams,  51  Wis. 
138,  37  Am.  Rep.  815;  Beloit  Second  Nat. 
Bank  v.  Merrill,  81  Wis.  142,  29  Am.  St.  Rep. 
870.  So  also  in  the  case  of  a  gift  of  real  estate, 
Dugan  v.  Gittings,  3  Gill  (Md.)  138,  43  Am. 
Dec.  306.     Compare  Cranz  v.  Kroger.  22  111.  74. 

2.  Kellogg  v.  Adams,  51  Wis.  138,  37  Am. 
Rep.  815 

If  apparel  is  put  on  a  boy  it  is  a  gift  in  law. 
Haynes's  Case,  12  Coke  113. 

3.  Presumption  of  Gift  from  Parent  to  Child 
More  Easily  Raised  than  That  of  Gift  Between 
Strangers. —  Betts  v.  Francis,  30  N.  J.  L.  152. 

It  requires  less  positive  and  unequivocal 
testimony  to  establish  the  delivery  of  a  gift 
from  a  father  to  his  children  than  it  does  be- 
tween persons  who  are  not  related;  and  in 
cases  where  there  is  no  suggestion  of  fraud  or 
undue  influence,  very  slight  evidence  will 
suffice.  Love  v.  Francis,  63  Mich.  181,  6  Am. 
St.  Rep.  290. 

But  while  it  may  be  true  that  as  between 
parent  and  child  a  presumption  of  a  gift  m;y 
be  raised  from  circumstances  where  it  woi'id, 
not  be  implied  as  between  strangers,  this  will 
not  always  be  the  case;  as,  where  a  deposit  of 
money  in  a  savings  bank  is  made  by  a  father 
in  his  son's  name,  the  relationship  of  the  par- 
ties is  of  no  weight  in  favor  of  a  gift,  since 
the  depositor,  making  a  deposit  in  the  name 
of  another,  without  any  intention  of  parting 
with  his  title,  would  be  quite  likely  to  select  a 
member  of  his  own  family  to  represent  the  ac- 
count. Beaver  v.  Beaver,  117  N.  Y.  421,  15 
Am.  St.  Rep.  531. 

4.  Gifts  from  Parent  to  Child  Regarded  Favor- 
ably.—  Teegarden  v.  Lewis,  145  Ind,  98;  Slay- 
back  v.  Witt,  151  Ind.  376;  Wessell  v.  Rath- 


john,  89  N.  Car.  377,  45  Am.  Rep.  696;  Yeakel 
v.  McAtee,  156  Pa.  St.  600  [citing  %  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  pp.  1336-1337]; 
Steel  v.  M'Knight,  I  Bay  (S.  Car.)  64;  Saufiey 
v.  Jackson,  16  "l  ex.  579.  See  also  Tenbroc  k  v. 
Brown,  17  Ind.  410. 

Gift  by  Person  in  Loco  Parentis. —  The  de- 
livery of  money  by  one  person  to  another,  to 
whom  the  former  has  placed  himself  in  loco 
parentis,  is  presumed  to  be  a  gift  in  law,  and 
not  a  loan,  and  the  burden  of  proof  is  on  any 
party  who  contends  that  it  is  a  loan.  Cox  v. 
Bennett,  18  W.  R.  519. 

5.  Delivery  of  Property  by  Parent  to  Child 
Presumed  to  Be  Gift — Georgia.  —  Carter  v. 
Buchanan,  9  Ga.  539;  Gill  v.  Strozier,  32  Ga. 
688;  Butler  v.  Hughes,  35  Ga.  200;  Rich 
v.  Mobley,  33  Ga.  85;  Holliday  v.  Wingfield, 
59  Ga.  206. 

Iowa.  —  Samson  v.  Samson,  67  Iowa  253. 
Louisiana.  —  Crane  v.  Allen,  11  La.  Ann. 
493- 

Massacht4setts.  —  Nichols  v.  Edwards,  16 
Pick.  (Mass.)  62. 

Mississippi.  —  Whitfield  v.  Whitfield,  40 
Miss.  352;  Woods  v.  Sturtevant,  38  Miss.  68; 
Falconer  v.  Holland,  5  Smed.  &  M.  (Miss.) 
689. 

New  Jersey.  —  Betts  v.  Francis,  30  N.  J.  L. 
152. 

North  Carolina.  —  Farrel  v.  Perry,  1  Hayw. 
(2  N.  Car.)  2;  Carter  v.  Rutland,  1  Hayw. 
(2  N.  Car.)  97;  Parker  v.  Phillips,  1  Hayw.  (2 
N.  Car.)  4?l;  Mitchell  v.  Cheeves,  2  Hayw.  (3 
N.  Car.)  126;  Hollowell  v.  Skinner,  4  Ired.'L. 
(26  N.  Car.)  165.  40  Am.  Dec.  431;  Skinner  v. 
Skinner,  4  Ired.  L.  f26  N.  Car.)  175. 

See  the  title  Advancements,  vol.  1,  p. 
760. 

6.  Nichols  v.  Edwards,  16  Pick.  (Mass.)  62; 
Betts  v.  Francis.  30  N.  J.  L.  152. 

7.  Lockett  v.  Mims,  27  Ga.  207;  Bell  v.  Mc- 
Cawley,  29  Ga.  355;  Rich  v.  Mobley,  33  Ga. 
85;  Cranes.  Allen,  n  La.  Ann.  493;  Betts  v. 
Francis,  30  N.  J.  L.  152;  Mitchell  v.  Cheeves, 
2  Hayw.  (3  N.  Car.)  126. 
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mitted  to  remain  in  the  child's  possession  for  a  considerable  length  of  time 
should  be  clear.1 

Gift  by  Aged  and  Infirm  Parent.  —  The  rule  of  law  favoring  gifts  from  parent  to 
child  will  not  hold  where  the  circumstances  are  such  as  to  raise  the  presump- 
tion that  the  gift  was  obtained  by  undue  influence.  Where  the  parent  is 
enfeebled  in  mind  and  body,  from  age  or  other  cause,  and  in  a  situation  ren- 
dering probable  the  exercise  of  undue  influence  on  the  part  of  the  child,  the 
burden  of  proof  rests  upon  the  child  claiming  a  gift  to  show  that  a  gift  was 
intended,  and  that  it  was  the  voluntary,  intelligent  act  of  the  donor.3  But  the 
mere  fact  that  the  parent  was  feeble  in  mind  and  body,  where  the  circumstances 
show  that  the  gift  was  reasonable  and  natural,  is  not  sufficient  to  raise  a 
presumption  that  the  gift  was  obtained  by  fraud  or  undue  influence.3 

(2)  From  Child  to  Parent.  —  A  child  may  make  a  gift  to  a  parent,  and  such 
a  gift  is  good  if  not  tainted  with  parental  influence.  The  child  is  presumed 
to  be  under  the  exercise  of  parental  influence  so  long  as  the  dominion  of  the 
parent  lasts,  and  while  that  dominion  lasts  the  burden  of  proof  lies  on  the 
parent  claiming  a  gift  from  his  child  to  disprove  the  exercise  of  parental  influ- 
ence by  showing  that  the  child  had  independent  advice,  or  in  some  other  way. 
But  in  the  absence  of  such  influence  a  gift  from  a  child  to  a  parent  stands  on 
the  same  footing  as  any  other  gift,  and  will  be  upheld  upon  proof  of  a  deliber- 
ate, unbiased  intention  on  the  part  of  the  child  to  make  the  gift.4 

c.  Deposit  of  Money  in  Savings  Bank  in  Name  or  to  Credit  of 
Another  —  (1)  Generally  —  The  deposit  of  money  in  a  savings  bank  by  one 
person  in  the  name  of  another  is  a  matter  of  frequent  occurrence,  and  many 
cases  have  arisen  in  which  the  question  as  to  the  precise  nature  of  such 
transactions  as  gifts  or  not  gifts  has  been  before  the  courts  for  adjudication. 
While  the  decisions  in  these  cases  are  not  always  easily  reconciled,  the  general 
principles  which  should  govern  in  determining  the  character  of  such  deposits 
seem  to  be  clear  and  well  established.  The  difficulty  in  such  cases  seems  to  lie 
rather  in  the  application  of  the  law  to  the  facts  than  in  the  principles  which 
should  govern.5 

Mere  Fact  of  Deposit  to  Credit  of  Another  Not  Sufficient  to  Establish  Gift.  —  Though  there 
are  some  decisions  tending  to  support  the  contrary  view,6  it  seems  to  be  gen- 

1.  Gill  v.  Strozier,  32  Ga.  68S;  Carters.  Rut-  lins.  L.  R.  7  Ch.  329:  Savery  v.  King,  5  H.  L. 
land,  1  Hayw.  (2  N.  Car.)  97;  Mitchell  v.  Cas.  627;  Bergen  v.  Udall,  31  Barb.  (N.  Y.)  9: 
Cheeves,  2  Hayw.  (3  N.  Car.)  126.  Baldock  v.  Johnson,  14  Oregon  5+2.    See  also 

2.  Gift  by  Aged  or  Infirm  Parent.  —  Towson  v.  Hoghton  v.  Hoghton,  15  Beav.  278. 

Moore,  173  U.  S.  17;  Collins  v.  Collins,  (M.  J.  Where  a  daughter,  shortly  after  coming  of 

1888)  15  Atl.  Rep.  84.9;    Stubing  v.  Stubing,  age,  gave  a  large  part  of  her  property  to  her 

(Brooklyn  City  Ct.  Gen.  T.)  7  N.  Y.  Supp.  500;  father,  who  acted  as  her  guardian  and  was  re- 

Chalker   v.   Chalker,   5    Redf.  (N.  Y.)  480;  garded  by  her  with  implicit  confidence  as  the 

Stewart's  Estate,  137  Pa.  St.  175.  sole  relative  capable  of  managing  her  affairs, 

Where  aged  parents,  hiving  confidence  in  it  was  held  that  the  gift  should  be  set  aside, 

their  son,  gave  him  a  deed  to  all  their  prop-  Davies  v.  Davies,  4  Giff.  417. 

erty,  and  it  appeared  that  they  did  not  know  5.  The  treatment  of  the  law  relating  to  de- 

the  contents  of  the  deed  and  would  not  have  posits  in  savings  banks  in  the  name  or  to  the 

executed  it  if  they  had  known  them,  but  there  credit  of  one  other  than  the  depositor,  here  pre- 

was  no  fraudulent  conduct  or  intent  on  the  sented,  is  confined  especially  to  cases  in  which, 

part  of  the  son,  it  was  held  that  the  deed  was  the  effect  of  such  deposits  as  constituting  gifts 

properly  set  aside.    Weller  v.  Weller,  44.  Hun  or  not  has  been  considered.    For  a  discussion 

(N.  Y.)  172.  of  such  deposits  viewed  as  trusts,  see  the  title 

3.  Teegarden  v.  Lewis,  145  Ind.  10S;  Slay-  Trusts  and  Trustees. 

back  v.  Witt,  151  Ind.  376;  Wessell  v.  Rath-  6.  Thus  where  A  deposited  money  in  a  sav- 

john,  89  N.  Car.  377,  45  Am.  Rep.  696.  ings  bank  to  her  own  credit,  in  trust  for  B,  de- 

A  deed  of  gift  executed  by  a  father  to  his  claring  it  to  be  for  the  use  of  and  deposited  in 

daughter  in  his  last  illness,  in  the  presence  of  trust  for  B,  there  being  no  other  evidence  on 

several  members    of    the    family  interested  the  subject,  it  was  held  after  the  deaih  of  both 

against  ic,  will  not  be  presumed  to  have  been  A  and  B  that  the  form  of  the  deposit  raised  a 

fraudulently  obtained.    Baxters.  Bailey,  8  B.  presumption  that  it  was  the  money  of  B.  and 

Mon.  (Ky.)  336.  even  if  the  money  originally  belonged  to  A, 

4.  Gift  from  Child  to  Parent.  —  Wright  v.  Van-  her  appropriation  of  it  was  sufficiently  definite 
derplank,  8  DeG.  M.  &  G.  133;  Turner  v.  Col-  and  complete  to  make  it  a  gift.  Millspaugh 
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erally  well  settled  that  the  mere  fact  that  a  person  has  deposited  money  in  a 
savings  bank  to  the  credit  of  another,  or  in  his  own  name  as  trustee  for  another, 
is  not  of  itself  conclusive,  and  perhaps  in  some  cases  not  even  presumptive, 
evidence  that  a  gift  was  intended.1  Such  deposits  are  frequently  made  with- 
out any  intention  on  the  part  of  the  depositor  of  divesting  himself  of  the  owner- 
ship, but  merely  for  his  own  convenience  or  advantage,  as  where  by  the 
rules  of  the  bank  the  amount  which  any  one  individual  may  keep  on  deposit 
is  limited,  or  where  there  is  a  discrimination  in  the  rate  of  interest  paid  based 
on  the  amount  of  deposits,  or  when  the  depositor  desires  to  keep  from  others 
a  knowledge  of  his  pecuniary  condition,  or  for  reasons  connected  with  taxation, 
or  for  other  reasons.2  It  has  been  held,  however,  that  a  deposit  of  one's  own 
money  to  the  credit  of  another  may  be  prima  facie  evidence  of  an  intention  to 
make  a  gift.3 

(2)  Nature  of  Deposit  a  Question  of  Intention.  —  In  all  cases  of  deposits  of 
this  character  the  effect  of  the  deposit  as  constituting  a  gift  or  not  depends 
entirely  upon  the  intention  of  the  depositor  ;  4  and  as  in  most  cases  where  such 
a  deposit  is  made  as  a  gift  there  are  contemporaneous  facts  or  subsequent 
declarations  by  which  the  intention  can  be  established  independently  of  the 
form  of  the  deposit,  a  court  will  not  ordinarily  infer  a  gift  from  the  form  of 
the  deposit  alone,  without  such  other  evidence  of  the  depositor's  intention.5 
And  such  evidence  is  admissible  for  the  purpose  of  showing  the  intention.6 


v.  Putnam,  (Supm.  Ct.  Spec.  T.)  16  Abb.  Pr. 
(N.  Y.)  380.  See  also  Howard  v.  Windham 
County  Sav.  Bank,  40  Vt  597. 

1.  Mere  Fact  of  Deposit  Not  Sufficient  to  Estab- 
lish Gift  —  United  States.  —  Stone  v.  Bishop,  4 
Cliff.  (U.  S.)  593- 

Connecticut. — Burton  v.  Bridgeport  Sav. 
Bank,  52  Conn.  398.  52  Am.  Rep.  602. 

Illinois.  — Telford  v.  Patton,  144.  111.  611. 

Louisiana.  —  Cooney  v.  Ryter,  46  La.  Ann. 
883. 

Maine.  —  Robinson  v.  Ring,  72  Me.  140,  39 
Am.  Rep.  308;  Bath  Sav.  Inst.  z>;  Hathorn,  88 
Me.  122,  51  Am.  St.  Rep.  382;  Fairfield  Sav. 
Bank  v.  Small,  90  Me.  546. 

Massachusetts.  —  Brabrook  v.  Boston  Five 
Cents  Sav.  Bank,  104  Mass.  228,  6  Am.  Rep. 
222;  Broderick  v.  Waltham  Sav.  Bank,  109 
Miss.  149;  Ide  v.  Pierce,  134  Mass.  260;  Sher- 
man v.  New  Bedford  Five  Cents  Sav.  Bank, 
133  Mass.  581;  Walker  v.  Welsh,  (Mass.  1887) 
11  N.  E.  Rep.  727;  Alger  v.  North  End  Sav. 
Bank,  146  Mass.  418,  4  Am.  St.  Rep.  331; 
Parkman  v.  Suffolk  Sav.  Bank,  151  Mass.  218; 
Booth  v.  Bristol  County  Sav.  Bank,  162  Mass. 
455.  See  also  McCluskey  v.  Provident  Sav. 
Inst.,  103  Mass.  300. 

Michigan.  —  Davis  v.  Lenawee  County  Sav. 
Bank,  53  Mich.  163. 

New  Hampshire.  —  Marcy  v.  Amazeen,  6i 
N.  H.  131,  60  Am.  Rep.  320. 

New  Jersey.  —  Schick  v.  Grote,  42  N.  J.  Eq. 
352. 

New  York. — Beaver  v.  Beaver,  117  N.  Y. 
421,  15  Am.  St.  Rep.  531,  137  N.  Y.  59;  Krum- 
mel  v.  Thomas,  (Buffalo  Super.  Ct.  Gen.  T.)  5 
Misc.  (N.  Y.)  535;  Decker  v.  Union  Dime  Sav. 
Inst.,  15  N.  Y.  App.  Div.  553.  See  also  Mat- 
ter of  Bolin,  136  N.  Y.  177;  Cunningham  v. 
Davenport,  147  N.  Y.  43,  49  Am.  St.  Rep.  641. 

2.  Beaver  v.  Beaver,  117  N.  Y.  421,  15  Am. 
St.  Rep.  531.  See  Brabrook  v.  Boston  Five 
Cents  Sav.  Bank,  104  Mass.  228,  6  Am.  Rep. 
222;  Cogswell  v.  Newburyport  Sav.  Inst.,  165 
Mass.  524. 


3.  Deposit  to  Credit  of  Another  Prima  Facie  Evi- 
dence of  Gift. —  Orr  v.  McGregor,  43  Hun  (N. 
Y.)  528;  Vandermark  v.  Vandermark,  (Supm. 
Ct.)  55  How.  Pr.  (N.  Y.)  408. 

Where  a  husband  deposits  money  in  a  sav- 
ings bank  in  the  name  of  his  wife  the  pre- 
sumption is  that  it  is  a  gift  to  her.  McClus- 
key v.  Provident  Sav.  Inst.,  103  Mass.  300. 

4.  Nature  of  Deposit  a  Question  of  Intention.  — 
Burton  7J.  Bridgeport  Sav.  Bank,  52  Conn. 
398,  52  Am.  Rep.  602;  Fairfield  Sav.  Bank  v. 
Small,  90  Me.  546;  Taylor  v.  Henry,  48  Md. 
550,  30  Am.  Rep.  486;  Brabrook  v.  Boston 
Five  Cents  Sav.  Bank,  104  Mass.  228,  6  Am. 
Rep.  222;  Scott  v.  Berkshire  County  Sav. 
Bank,  140  Mass.  157;  Tygard  v.  McComb,  54 
Mo.  App.  85 ;  Beaver  v.  Beaver,  117  N.  Y.  421, 
15  Am,  St.  Rep.  531;  Farleigh  1.  Cadtnan, 
(Supm.  Ct.  App.  Div.)  41  N.  Y.  Supp.  981; 
Decker  v.  Union  Dime  Sav.  Inst.,  15  N.  Y. 
App.  Div.  553. 

If  one  person  deposits  money  in  a  savings 
bank  to  the  credit  of  another,  whether  he 
thereby  intends  to  give  it  to  such  other  person 
is  a  question  of  fact  to  be  determined  by  evi- 
dence.   Ide  v.  Pierce,  134  Mass.  260. 

5.  Beaver  v.  Beaver,  117  N.  Y.  421,  15  Am. 
St.  Rep.  531. 

6.  Extraneous  Evidence  Admissible  on  Question 
of  Intention. —  Northrop  v.  Hale,  72  Me.  275; 
Barker  v.  Frye,  75  Me.  29;  Bath  Sav.  Inst.  v. 
Hathorn,  88  Me.  122,  51  Am.  St.  Rep.  3S2; 
Scott  v.  Berkshire  County  Sav.  Bank,  140 
Mass.  157. 

Evidence  that  the  depositor  had  deposited 
in  his  own  name  the  full  amount  allowed  is 
admissible  as  offering  a  possible  explanation 
of  the  form  of  deposit  adopted  other  than  the 
intention  of  making  a  gift.  Fairfield  Sav. 
Bank  v.  Small,  90  Me.  546;  Parkman  v. 
Suffolk  Sav.  Bank,  151  Mass.  218. 

Where  A  deposited  money  in  a  savings  bank 
to  the  credit  of  B,  keeping  the  deposit  book 
herself  and  having  minuted  upon  it  that  the 
money  could  be  paid  to  her,  after  her  death  it 
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(3)  Deposit  Upheld  as  Gift  When  So  Intended.  —  But  the  deposit  of  money 
in  a  savings  bank  by  one  person  to  the  credit  of  another,  or  in  his  own  name 
in  trust  for  another,  where  the  circumstances  clearly  show  that  a  gift  was 
intended,  and  are  such  as  to  raise  a  presumption  that  the  donee  has  accepted 
the  gift,  is  sufficient  to  pass  the  title  to  the  deposit  to  the  donee,  or  to  create 
an  enforceable  trust  in  his  favor.1 

Deposit  to  Credit  of  Depositor  and  Another.  —  Where  a  person  deposits  money  in  a 
savings  bank  to  the  credit  of  himself  and  another,  and  payable  to  the  order  of 
either  or  the  survivor  of  them,  with  the  intention  of  making  a  gift,  it  has  been 
held  that  such  deposit  vests  in  the  donee  a  joint  interest  with  the  depositor 
in  the  fund,  and  upon  the  death  of  the  depositor  the  survivor  is  entitled  to 
the  amount  then  on  deposit.8  But  in  other  cases  it  has  been  held  that  such 
a  deposit  does  not  constitute  a  valid  gift,  on  the  ground  that  inasmuch  as  the 
depositor  does  not  thereby  part  with  the  dominion  over  the  fund  there  is  not 
such  a  delivery  as  will  support  a  gift.3  Clearly  where  it  appears  that  it  was 
not  the  intention  of  the  depositor  to  make  a  present  gift,  but  rather  to  make 
a  testamentary  disposition  of  the  fund  to  take  effect  after  his  death,  the  trans- 
action cannot  be  sustained  as  a  gift.4 

(4)  Gift  Must  Be  Completely  Executed  —  (a)  Generally.  —  In  accordance  with 
the  general  principle  that  a  gift,  to  be  effectual,  must  be  fully  executed,*  it  is 
well  settled  that  in  order  to  pass  to  an  intended  donee  the  present  absolute 


was  held,  on  the  question  whether  the  money 
belonged  to  her  estate  or  to  B,  that  evidence 
aliunde  as  to  her  intention  was  admissible  to 
vary  the  effect  of  the  entries.  Northrop  v. 
Hale,  72  Me.  275. 

The  whole  question  depends  upon  the  mean- 
ing and  intention  of  the  depositor  in  making 
the  deposit  in  the  form  adopted,  as  gathered 
from  the  entry  in  the  bank  book  and  all  the 
circumstances  surrounding  the  depositor  at  the 
time.  Taylor  v.  Henry,  48  Md.  550,  30  Am. 
Rep.  486. 

1.  Deposit  a  Valid  Gift  When  So  Intended  — 

United  Stales.  —  Miller  v.  Clark,  40  Fed. 
Rep.  15. 

Connecticut. — Minor  v.  Rogers,  40  Conn. 
512,  16  Am.  Rep.  69:  Kerrigan  v.  Rautigan, 
43  Conn.  17;  Buckingham's  Appeal,  60  Conn. 
H3. 

Maine.  —  Barker  v.  Frye,  75  Me.  29. 

Maryland.  —  Gardner  v.  Meritt,  32  Md.  78, 
3  Am.  Rep.  115. 

Massac htisetts.  —  Fisk  v.  Cushman,  6  Cush. 
(Mass.)  20,  52  Am.  Dec.  761;  Ide  v.  Pierce, 
134  Mass.  260;  Eastman  v.  Woronoco  Sav. 
Bank,  136  Mass.  208;  Scott  v.  Berkshire 
County  Sav.  Bank,  140  Mass.  157;  Alger  v. 
North  End  Sav.  Bank,  146  Mass.  418,  4  Am. 
St.  Rep.  331.  See  also  McCluskey  v.  Provi- 
dent Sav.  Inst.,  103  Mass.  300. 

Missouri.  —  Tygard  v.  McComb,  54  Mo. 
App.  85. 

New  Hampshire.  —  Blasdel  v.  Locke,  52  N. 
H.  238;  Smith  v.  Ossipee  Valley  Ten  Cents 
Sav.  Bank,  64  N.  H.  228,  10  Am.  St.  Rep. 
400. 

New  York.  —  Martin  v.  Funk,  75  N.  Y.  134, 
31  Am.  Rep.  446;  Barker  v.  Harbeck,  (Supm. 
Ct.  Gen.  T.)  2  N.  Y.  Supp.  425;  Cunningham 
v.  Davenport,  74  Hun  (N.  Y.)  53. 

The  deposit  of  money  in  a  savings  bank  in 
the  name  of  another,  the  delivery  of  the  book 
by  the  depositor  to  the  donee  with  the  inten- 
tion of  passing  the  title,  and  the  donee's  ac- 
ceptance of  it  constitute  a  valid  gift  of  the 


fund.  Marcy  v.  Amazeen,  61  N.  H.  131,  60 
Am.  Rep.  320. 

2.  Deposit  to  Credit  of  Depositor  and  Another 
Held  a  Gift.  —  McElroy  v.  National  Sav.  Bank, 
8  N.  Y.  App.  Div.  192;  McElroy  v.  Albany 
Sav  Bank,  8  N.  Y.  App.  Div.  46;  Mack  v. 
Mechanics,  etc.,  Sav.  Bank,  50  Hun  (N.  Y.) 
477;  Whitehead  v.  Smith,  19  R.  I.  135.  To 
the  same  effect  see  Roman  Catholic  Orphan 
Asylum  v.  Strain,  2  Bradf.  (N.  Y.)  34. 

3.  Contrary  Decisions.  —  Taylor  v.  Henry,  48 
Md.  550,  30  Am.  Rep.  486;  Gorman  v.  Gor- 
man, 87  Md.  338;  Flanagan  v.  Nash,  185  Pa. 
St.  41;  Providence  Sav.  Inst.  v.  Carpenter,  18 
R.  I.  287.  See  also  Dougherty  v.  Moore,  71 
Md.  248,  17  Am.  St.  Rep.  524;  Matter  of  Ward, 
2  Redf.  (N.  Y.)  251;  Matter  of  Bolin,  136  N. 
Y.  177. 

Where  a  husband  deposited  money  in  a  sav- 
ings bank  in  the  joint  names  of  himself  and 
wife,  but  there  was  no  proof  of  a  delivery  of 
the  book,  and  no  evidence  of  a  gift  beycnd  the 
fact  that  he  once  said  that  he  would  have  no 
more  to  do  with  the  money,  it  was  held  that 
the  transaction  did  not  constitute  a  gift  to  the 
wife.    Schick  v.  Grote,  42  N.  J.  Eq.  352. 

4.  Norway  Sav.  Bank  v.  Merriam,  88  Me. 
146;  Towle  v.  Wood,  60  N.  H.  434,  49  Am. 
Rep.  326;  Providence  Sav.  Inst.  v.  Carpenter, 
18  R.  I.  287. 

Where  a  woman  deposited  money  in  a  sav- 
ings bank  in  the  names  of  herself  and  another, 
payable  to  either  or  the  survivor  of  them,  de- 
livered the  book  to  a  third  person  for  safe 
keeping,  and  sent  word  to  the  other  payee  to 
come  and  get  the  book  and  that  he  could  have 
the  money  at  any  time,  but  died  before  the 
book  was  called  for,  it  was  held  that  there  was 
no  gift,  for  want  of  delivery,  the  donor  never 
having  lost  control  of  the  deposit  book,  with- 
out which  the  money  could  not  be  drawn. 
Woonsocket  Sav.  Inst.  v.  Heffernan,  (R.  I. 
I8q7)  38  Atl.  Rep.  949. 

5.  See  supra,  this  section,  Requisites  to  Valid 
Gift—  Gift  Must  Be  Fully  Executed. 

038  Volume  XIV. 


Gifts  Inter  Vivos. 


GIFTS. 


Particular  Cases  of  Gifts  Considered. 


right  to  money  deposited  in  a  savings  bank  by  another  in  the  donee's  name, 
or  in  trust  for  him,  it  is  not  sufficient  that  the  donor  intended  to  make  a 
present  gift  of  such  money,  but  enough  must  have  been  done  in  execution  of 
such  intention  to  make  the  gift  complete.1 

Depositor  Must  Part  with  Dominion  and  Control  over  Deposit.  —  To  constitute  a  valid 
gift  of  the  deposit  the  donor  must  part  with  all  dominion  and  control  over  the 
fund  inconsistent  with  an  intention  to  pass  the  title  to  the  donee.* 

Attempted  Testamentary  Gift.  —  Where  money  is  deposited  in  a  savings  bank  by 
the  owner  in  his  own  name  as  trustee  for  another,  and  the  circumstances  show 
that  the  depositor's  intention  was  not  to  make  a  gift  or  create  a  trust,  but  to 
make  a  testamentary  disposition  of  the  fund  without  observing  the  forms  of 
law,  the  depositor  retaining  the  dominion  and  control  of  it  during  his  life,  the 
transaction  will  not  be  upheld  as  a  gift  or  trust.3  But  where  the  evidence  shows 
that  a  present  gift  and  not  a  testamentary  disposition  of  the  fund  was  intended, 
the  transaction  will  be  upheld  as  a  gift.4 

(b)  Delivery.  —  As  in  other  cases  of  gifts,  the  deposit  of  money  in  a  savings 
bank  as  a  gift  is  not  complete  without  delivery.5 

Delivery  to  Bank  Sufficient.  —  The  delivery  of  the  money  to  the  bank  under  cir- 
cumstances showing  that  it  was  intended  as  a  gift  to  the  person  in  whose  name 
or  for  whose  benefit  it  is  deposited  is  a  sufficient  delivery,  the  bank  being 
regarded  as  the  agent  of  the  donee.6 

Delivery  of  Deposit  Book  Not  Required.  —  Where  a  completely  executed  gift  of  the 
money  deposited  is  shown,  it  is  immaterial  that  the  deposit  book  has  not  been 
delivered  to  the  donee,  but  remains  in  the  possession  of  the  donor.7  Where 
the  deposit  is  made  in  the  name  of  the  depositor  as  trustee  for  the  intended 
donee,  the  retention  of  the  deposit  book  by  the  depositor  is  perfectly  consistent 
with  the  intention  to  make  a  gift,  for  the  legal  title  to  the  deposit  remains  in 
the  depositor  as  trustee,  and  the  possession  of  the  deposit  book  is  consistent 
with  and  necessary  to  the  performance  of  his  duties  as  such  trustee.8 

(c)  Acceptance.  —  As  in  other  cases  of  gifts,  it  is  held  that  a  gift  of  money 
deposited  in  a  savings  bank  to  the  credit  of  the  donee  is  not  complete  until  it 
has  been  accepted  by  him.9    It  seems,  however,  that  where  the  donor  has  done 


1.  Donor's  Intention  Must  Be  Executed.  —  Clark 
v.  Clark,  108  Mass.  522;  Sherman  v.  New 
Bedford  Five  Cents  Sav.  Bank,  138  Mass.  581; 
Havden  v.  Hayden,  142  Mass.  448. 

Transfer  on  Books  of  Bank  Unnecessary. — 
McNamara  v.  McDonald,  69  Conn.  484,  61 
Am.  St.  Rep.  48. 

2.  Donor  Must  Part  with  Dominion  over  De- 
posit.—  Murray  v.  Cannon,  41  Md.  466;  Tay- 
lor v.  Henry,  48  Md  550,  30  Am.  Rep.  486; 
Ide  v.  Pierce,  134  Mass.  260;  Sherman  v.  New 
Bedford  Five  Cents  Sav.  Bank,  138  Mass.  581; 
Geary  v.  Page,  9  Bosw.  (N.  Y.)  290  See  also 
Pope  v.  Burlington  Sav.  Bank,  56  Vt.  2S4,  48 
Am.  Rep.  781. 

3.  Norway  Sav.  Bank  v.  Merriam,  88  Me. 
146;  Nutt  v.  Morse,  142  Mass.  t;  Alger  v. 
North  End.  Sav.  Bank.  146  Mass.  418.  4  Am. 
St.  Rep.  331;  Tygard  v.  McComb,  54  Mo. 
App.  85;  Smith  v.  Speer,  34  N.  J.  Eq.  336. 

4.  Scrivens  v.  North  Easton  Sav.  Bank,  166 
Mass.  255. 

5.  Murray  v.  Cannon,  41  Md.  466;  Sherman 
v.  New  Bedford  Five  Cents  Sav.  Bank,  138 
Mass.  581;  Schick  v.  Grote,  42  N.  J.  Eq.  352; 
Woonsocket  Sav.  Inst.  v.  Heffernan,  (R.  I. 
1897)  38  Atl.  Rep.  949;  Pope  *>,  Burlington 
Sav.  Bank,  56  Vt.  284,  48  Am.  Rep.  781; 
Brown  v.  Bishop,  5  Hawaii  54. 

6.  Minor  v.  Rogers,  40  Conn.  512,  16  Am. 


Rep.  69;  Barker  v.  Frye,  75  Me.,  29;  Gardner 
v.  Merritt.  32  Md.  78,  3  Am.  Rep.  115. 

7.  Retention  of  Bank  Book  by  Depositor  Imma- 
terial.—  Minor  v.  Rogers,  40  Conn.  512,  16 
Am.  Rep.  69;  Kerrigan  v.  Rautigan,  43  Conn. 
17;  Barker  v,  Frye,  75  Me.  29;  Alger  v.  North 
End  Sav.  Brnk,  146  Mass.  418.  4  Am.  St.  Rep. 
331;  Blasdel  v.  Locke,  52  N.  H.  238;  Smith  v. 
Ossipee  Valley  Ten  Cents  Sav.  Bank,  64  N. 
H.  228,  10  Am.  St.  Rep.  400;  Cunningham  v. 
Davenport,  74  Hun  (N.  Y.)  53;  Howard  v. 
Windham  County  Sav.  Bank,  40  Vt.  597;  Tel- 
ford v.  Patton,  144  111.  611. 

8.  Retention  of  Deposit  Book  Where  Depositor 
Is  Trustee  for  Donee.  —  Minor  v.  Rogers,  40 
Conn.  512,  16  Am.  Rep.  69;  Martin  v.  Funk, 
75  N.  Y.  134,  31  Am.  Rep.  446. 

Where  a  father  deposits  money  in  a  bank  to 
the  credit  of  his  minor  children  as  a  gift,  it  is 
immaterial  that  he  retains  the  deposit  book 
and  does  not  inform  the  children  of  the  de- 
posit; the  delivery  of  the  book  to  him  as  their 
natural  guardian  is  a  delivery  to  them. 
Tygard  v.  McComb,  54  Mo.  App.  85. 

9.  Deposit  Must  Be  Accepted  by  Donee.  —  Pope 
v.  Burlington  Sav.  Bank,  56  Vt.  284,  48  Am. 
Rep.  781. 

If  one  person  deposits  money  in  a  savings 
bank  in  the  name  of  another,  and  keeps  the 
deposit  book  for  such  other,  intending  the  de- 
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all  in  his  power  to  complete  the  gift,  and  dies  without  revoking  it,  the  gift  may 
be  upheld  after  his  death  although  not  accepted.1 

An  Acceptance  May  Be  Inferred  from  the  fact  that  the  donor  informed  the  donee 
of  the  gift  with  the  express  or  implied  assent  of  the  donee,  and  any  act  or 
speech  between  the  parties  showing  a  mutual  understanding  that  a  gift  was 
made  is  sufficient  evidence  of  acceptance.2 

d.  Purchase  or  Investment  by  One  Person  for  Another.  —  Where 
one  person  makes  with  his  own  funds  a  purchase  or  investment  for  another, 
the  question  may  sometimes  arise  whether  such  purchase  or  investment  was 
intended  as  a  gift  to  the  beneficiary  or  simply  as  a  loan  or  advancement.  The 
doctrine  as  to  the  presumption  of  a  gift  in  such  cases  seems  to  be  that  where 
one  person  stands  in  such  relation  to  another  that  there  is  an  obligation  upon 
him  to  make  provision  for  the  other,  a  purchase  or  investment  by  the  former 
in  the  name  of  the  latter,  of  an  amount  which  would  constitute  a  provision  for 
the  beneficiary,  will  be  in  itself  evidence  of  a  gift;  that  is,  the  presumption  of 
gift  arises  from  the  moral  obligation  to  give.  At  any  rate,  even  if  the  pay- 
ment or  investment  may  not  be  inferred  to  be  a  gift  from  the  mere  relation  of 
the  parties,  yet  it  is  always  competent  to  consider  the  attendant  facts  and  cir- 
cumstances from  which  an  intention  to  give  or  not  may  be  inferred.3 

Tranfer  of  Property  into  Joint  Names  of  Owner  and  Another.  —  Where  the  owner  of 
property  has  it  transferred  into  the  joint  names  of  himself  and  another,  with 
the  intention  to  make  a  gift,  this  ordinarily  opeiates  as  a  gift  of  the  property 
so  as  to  entitle  the  beneficiary  to  the  property  by  survivorship  upon  the  death 
of  the  donor  before  him.4 


posit  as  a  gift,  the  gift  will  not  be  perfected 
unless  accepted  by  the  donee,  and  acceptance 
implies  a  mutual  act  of  the  parties,  or  an  act 
of  one  assented  to  by  the  other,  equivalent  to 
an  acceptance  of  a  chattel  upon  delivery. 
Scott  v.  Berkshire  County  Sav.  Bank,  140 
Mass.  157. 

See  also  supra,  this  section,  Requisites  to 
Valid  Gift,  subdiv.  c.  (3)  Acceptance. 

1.  Gift  Upheld  Without  Acceptance.  —  How- 
ard v.  Windham  County  Sav.  Bank,  40  Vt. 
597.  In  this  case,  however,  the  court  said. 
"  It  is  said  there  is  no  evidence  in  the  case 
that  the  donee  had  knowledge  of  the  gift. 
The  presumption  is  that  she  did  have  such 
knowledge." 

If  the  evidence  shows  that  the  donor  in- 
tended that  the  deposit  should  belong  to  the 
donee,  and  received  and  held  the  deposit  book 
for  him  until  acceptance  by  him,  it  shows  a 
completed  gift,  even  though  it  might  be  re- 
voked before  acceptance.  Scott  r.  Berkshire 
County  Sav.  Bank,  140  Mass.  157. 

2.  Scott  v.  Berkshire  County  Sav.  Bank,  140 
Mass.  157. 

3.  Purchase  or  Investment  by  One  Person  for 

Another.  —  Bennet  v.  Bennet,  10  Ch.  D.  474; 
Eckert  v.  Gridley,  104  111.  306;  Capek  v. 
Kropik,  129  111.  509.  See  Matter  of  Town- 
send,  5  Dein.  (N.  Y.)  147. 

Where  a  guardian  purchased  stock  for  his 
ward,  paying  for  the  same  in  part  with  his 
own  money,  with  the  knowledge  that  the 
ward  had  no  other  property,  and  upon  the  ma- 
turity of  the  stock  drew  out  the  proceeds 
and  invested  them  for  the  ward,  it  was  held 
that  this  was  a  completed  gift  to  the  ward  of 
the  amount  paid  by  the  guardian.  Matter  of 
Mulligan,  (Surrogate  Ct.)  6  Misc.  (N.  Y.)  546. 

Where  a  widow,  as  executrix  of  her  hus- 
band's estate,  which  she  held  in  trust  for  her- 


self and  grandchildren,  paid  off  certain  incum- 
brances thereon  with  her  own  funds,  and 
without  any  expression  of  her  intention  in  so 
doing,  it  was  held  that  it  would  be  presumed 
from  the  circumstances  that  a  gift  to  the 
grandchildren  was  intended  by  such  payment. 
Farlee  v.  Field,  (N.  J.  1897)  36  Atl.  Rep.  945. 

Where  a  testatrix,  both  before  and  after  she 
made  her  will,  bought  stock  in  the  names  of 
herse'f  and  the  son  of  her  daughter-in-law, 
and  by  her  will  gave  the  residue  of  her  estate 
to  her  daughter-in-law  for  life,  and  after  her 
death  to  the  daughter-in-law's  son  and  daugh- 
ter, it  was  held  that  the  stock  so  purchased 
was  a  gift  to  the  son  of  the  daughter-in-law, 
and  not  a  trust.  Fowkes  v.  Pascoe,  L.  R.  10 
Ch.  343. 

Where  a  member  of  a  land  syndicate  volun- 
tarily caused  the  name  of  another  person  to 
be  enrolled  on  the  company's  books  as  a  mem- 
ber, without  any  action  on  the  part  of  such 
person,  paid  the  assessments  of  such  person, 
and  assumed  to  represent  him  in  all  the  busi- 
ness transactions  of  the  campany,  it  was  held 
that  this  passed  title  to  the  stock  represented 
by  such  membership.  McDonald  s\  Donald- 
son, 47  Fed.  Rep.  765. 

4.  Gosling  v.  Gosling,  3  Drew.  335;  Deacon 
v.  Colquhoun,  2  Drew.  2r,  2  Eq.  R.  319;  Gar- 
rick  v.  Taylor,  4  De  G.  F.  &  J.  159,  31  L.  J. 
Ch.  68;  Tumbridge  7/.  Care,  25  L.  T.  N.  S. 
150,  19  W.  R.  1047;  George  v.  Howard,  7 
Price  646.  And  see  cases  cited  supra,  this  sec- 
tion. Requisites  to  Valid  Gift,  subdiv.  c.  (2)  (a) 
cc.  Where  Gift  ft  of  foint  Interest  with  Doner. 

Where  the  holder  of  a  promissory  note  di- 
rected the  maker  to  transfer  the  debt  on  his 
books  to  the  names  of  the  holder  and  his  wife, 
expressing  an  intention  to  benefit  his  wife, 
canceled  the  note,  taking  a  new  one  to  him- 
self and  wife,  and  died  leaving  his  wife  sur 
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e.  PAROL  GIFT  OF  REM.  ESTATE  —  Gift  Upheld  Whore  Donee  Has  Taken  Possession 

and  Made  improvements.  —  Notwithstanding  the  jealousy  with  which  the  law 
watches  over  transfers  of  real  estate  in  requiring  a  written  conveyance  to  pass 
title,1  a  gift  of  land  will  be  upheld  in  some  cases  although  resting  entirely  in 
parol.  Where  there  has  been  a  parol  gift  of  land,  and  the  donee,  upon  the 
faith  of  such  gift,  has  done  certain  acts,  such  as  entering  upon  and  taking 
possession  of  the  property  and  making  valuable  improvements  upon  it,  the 
gift  will  be  upheld,  or  the  specific  performance  of  a  promise  to  convey  will  be 
enforced,  notwithstanding  the  fact  that  there  is  no  written  evidence  of  the 
transaction.3 

Mere  Promise.  —  As  in  the  case  of  other  gifts,  an  agreement  to  make  a  gift  of 
land  will  not  be  enforced  upon  proof  alone  of  the  promise  to  give.  As  long 
as  the  obligation  rests  solely  upon  the  promise  of  the  donor  he  may  revoke  it, 
and  a  court  of  equity  will  not  compel  a  performance.3 

Expenditures  on  Faith  of  Promise.  —  But  expenditures  in  making  permanent 
improvements  upon  land  with  the  knowledge  of  the  owner,  and  upon  the 
inducement  of  his  promise  to  give  the  land  to  the  person  making  the  expendi- 
tures, constitute  in  equity  a  consideration  for  the  promise.4 


viving,  it  was  held  that  the  debt  belonged  to 
the  wife.    Gosling  v.  Gosling,  3  Drew.  335. 

1.  See  the  litle  Statute  of  Frauds. 

2.  Parol  Gift  of  Land  Enforced  upon  Possession 
Taken  and  Improvements  Made  by  Donee — United 
States.  —  Neale  v.  Neales,  9  Wall.  (U.  S.)  r. 

California.  —  Bakersfield  Town  Hall  Assoc. 
•v.  Chester,  55  Cal.  98;  Burris  v.  Landers,  114 
Cal.  3to.  See  also  Anson  v.  Townsend,  73 
Cal.  415. 

Georgia.  —  Mims  v.  Lockett,  33  Ga.  9;  Por- 
ter v.  Allen,  54  Ga.  623;  Hughes  v.  Hughes, 
72  Ga.  173;  Floyd  v.  Floyd,  97  Ga.  124.  See 
also  Jones  v.  Clark,  59  Ga.  136;  Beall  v. 
Clark,  71  Ga.  819;  Studstill  v.  Willcox,  94  Ga. 
690. 

Illinois  — Bright  v.  Bright,  41  111.  101; 
Kurtz  v  Hibner,  55  111.  514;  Irwin  v.  Dyke, 
114  111.  302. 

Indiana  — Atkinson  v.  Jackson,  8  Ind.  31; 
Law  v.  Henry,  39  Ind.  414. 

Kansas. — Gilbraith  v.  Galbraith,  5  Kan. 
402;  Flanigan  v.  Waters,  57  Kan  18. 

Maryland. —  Haines  v.  Haines,  6  Md.  435; 
HarJesty  v.  Richardson,  44  Md.  617,  22  Am. 
Rep.  57;  Loney  v.  Loney,  86  Md.  652.  See 
also  Dugan  v.  Gittings,  3  Gill  (Md.)  138,  43 
Am.  Dec.  306. 

Michigan.  —  Potter  v.  Smith,  68  Mich.  212. 

Missouri.  —  Hagar  v.  Hagar,  71  Mo.  610; 
West  v.  Bundy,  78  Mo.  407,  Dougherty  i>. 
Harsel,  91  Mo.  161;  Anderson  v.  Scott,  94  Mo. 
637.  See  also  International  Bank  v.  Fife,  95 
Mo.  118. 

Montana.  —  Story  v.  Black,  5  Mont.  26,  51 
Am  Rep.  37. 

Nebraska.  —  Dawson  v.  McFaddin,  22  Neb. 
131;  Ford  v.  Steele,  31  Neb.  521;  Wylie  v. 
Charlton,  43  Neb.  840. 

New  Hampshire.  —  Seavey  v.  Drake,  62  N. 
H.  393- 

New  Jersey.  —  France  v.  France,  8  N.  J.  Eq. 
650. 

New  York.  —  Lobdell  v.  Lobdell,  36  N.  Y. 
327:  Freeman  v.  Freeman,  43  N.  Y.  34,  3  Am. 
Rep.  657. 

Pennsylvania.  —  Syler  v.  Eckhart,  I  Binn. 
(Pa.)  378;  Young  v.  Glendennin,  6  Watts  (Pa.) 


509,  31  Am.  Dec.  492;  Allison  v.  Burns,  107 
Pa.  St.  50.  See  also  Mahon  v.  Baker,  26  Pa. 
St.  519;  Moore  v.  Small,  19  Pa.  St.  461. 

Texas.  —  Murphy  v.  Stell,  43  Tex.  123:  Wil- 
lis v.  Matthews,  46  Tex.  478;  Wooldridge  v. 
Hancock,  70  Tex.  18;  Wootters  v.  Hale.  83 
Tex.  563;  Shepard  v.  Galveston,  etc.,  R.  Co., 
2  Tex.  Civ.  App.  535;  Samuelson  v.  Bridges, 
6  Tex  Civ.  App.  425.  See  also  Patterson  v. 
Patterson,  (Tex.  Civ.  App.  1894)27  S.  W.  Rep. 
837. 

West  Virginia.  —  Crim  v.  England,  (W.  Va. 
1899)  33  S.  E.  Rep.  310. 

And  see  Dillwyn  v.  Llewelyn,  4  De  G.  F.  & 
J.  517;  Coles  v.  Pilkington,  L.  R.  19  Eq.  174. 

Death  of  Donor  Before  Completion  of  Improve- 
ments.—  A  parol  gilt  of  land,  accompanied  by 
possession,  based  upon  a  consideration  meri- 
torious and  to  some  extent  valuable,  is  not 
sufficient  to  pass  title  to  the  donee,  nor  will 
the  making  of  valuable  and  permanent  im- 
provements upon  the  property  after  the  death 
of  the  donor  complete  the  gift,  although  the 
materials  for  such  improvements  may  have 
been  ordered  during  the  donor's  lifetime,  and 
with  his  knowledge.  It  is  within  the  power 
of  the  donor  to  revoke  the  gift  at  any  time  be- 
fore the  improvements  are  actually  made  and 
the  gift  thereby  completed,  and  the  donee  has 
no  right  to  complete  the  gift  after  the  donor's 
death.    Thompson  v.  Ray,  92  Ga.  285. 

Decree  of  Specific  Performance  —  When  Neces- 
sary.— -It  is  held  in  Georgia  that  a  decree  of 
specific  performance  is  necessary  to  pass  the 
legal  title  to  the  land  to  the  donee  ir  his  lien 
at  law,  in  order  to  enable  him  to  maintain  an 
acti  n  for  possession.  Howell  v.  Ellsberry, 
79  Ga.  475,  following  Hughes  v.  Clark,  67  Ga. 
19.  But  such  decree  is  not  necessary  to  en- 
able the  donee  to  defend  his  possession. 
Floyd  v.  Floyd,  97  Ga.  124;  Ogden  v.  Dodge 
County,  97  Ga.  461. 

3.  Anderson  v.  Scott,  94  Mo.  637. 

4.  Hardesty  v.  Richardson,  44  Md.  617,  22 
Am.  Rep.  57;  Lobdell  v.  Lobdell,  36  N.  Y. 
327;  Freeman  v.  Freeman,  43  N.  Y.  34,  3  Am. 
Rep.  657.  And  see  the  cases  cited  in  note  2, 
supra. 
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But  the  Expenditures  Must  Have  Been  Made  upon  the  Faith  of  the  Gift.  —  A  court  of 

equity  will  not  decree  the  specific  performance  of  a  gift  on  account  of  expendi- 
tures not  made  in  reliance  upon  such  gift.1 

Improvements  Must  Be  of  Material  Value.  —  Moreover,  the  expenditures  made  upon 
the  faith  of  the  promise  to  give  must  be  in  the  nature  of  lasting  benefits  and 
improvements  to  the  land,  tending  to  enhance  its  value  over  and  above  the 
value  of  the  use  of  the  property  to  the  donee.  A  court  of  equity  will  not 
enforce  a  parol  gift  of  land  on  account  of  improvements  of  an  insignificant  or 
temporary  character,  or  trivial  expenditures  made  to  suit  the  donee's  taste  or 
convenience.* 

Validity  of  Parol  Gifts  of  Land  Denied.  —  It  has  been  held  by  some  courts  that  a 
parol  gift  of  land  is  not  enforceable,3  but  that  a  donee  who  has  made  improve- 
ments on  the  faith  of  the  gift  is  entitled  to  compensation  therefor,  subject, 
however,  to  offsets  in  favor  of  the  donor  for.  the  use  of  the  property.4 

Clear  Proof  of  Gift  Required.  —  To  establish  a  parol  gift  of  land  the  clearest  and 
most  satisfactory  evidence  is  required.  The  proof  must  be  clear,  definite, 
and  conclusive,  not  only  as  to  the  fact  of  the  gift,  but  also  of  acts  done  by  the 
donee  upon  the  faith  of  the  gift  such  as  would  render  inequitable  any  attempt 
on  the  part  of  the  donor  to  avoid  it.5    It  has  been  held,  however,  that  it  is 

Pennsylvania.  —  Burns  v.  Sutherland,  7  Pa. 
St.  103;  Sower  v.  Weaver,  78  Pa.  St.  443; 
Allison  v.  Bums,  107  Pa.  St.  50;  Dunning  v. 
Reese,  7  Kulp  (Pa.)  201.  See  also  Dolan  v. 
Kelly,  (Pa.  1887)  11  Atl.  Rep.  680. 

Texas.  —  Murphy  v.  S'ell,  43  Tex.  123;  Zall- 
manzig  v.  Zallmanzig,  (Tex.  Civ.  App.  1894) 
24  S.  W.  Rep.  944. 

West  Virginia.  —  Harrison  v.  Harrison,  36 
W.  Va.  556. 

Gift  of  Land  from  Parent  to  Child.  —  To  estab- 
lish a  parol  gift  of  land  from  father  to  child 
the  evidence  must  be  direct,  positive,  express, 
and  unambiguous;  the  terms  of  the  gift  must 
be  clearly  defined,  and  all  the  acts  necessary 
to  its  validity  must  have  special  reference  to 
it,  and  nothing  else.  Pootman  v.  Kilgore,  26 
Pa.  St.  365,  67  Am.  Dec.  425;  Shellhammer  v. 
Ashbaugh,  83  Pa.  St.  24;  Erie,  etc.,  R.  Co.  v. 
Knovvles,  117  Pa.  St.  77.  See  Poullain  v.  Poul- 
lain,  76  Ga.  420;  Cox  v.  Cox,  26  Pa.  St.  375,  67 
Am.  Dec.  432;  Eckert  v.  Eckert,  3  P.  &  W. 
(Pa.)  332;  Eckert  v.  Mace,  3  P.  &  W.  (Pa.)  364, 
note. 

As  between  father  and  son  or  son-in-law, 
possession  of  land  alone,  under  promise  of 
gift,  is  not  sufficient  to  entitle  the  donee  to  spe- 
cific performance.  Anderson  v.  Scott,  94  Mo. 
637.  See  also  Cox  v.  Cox,  26  Pa.  St.  375,  67 
Am.  Dec.  432. 

Where  a  son  goes  into  possession  of  his 
father's  lands  and  makes  improvements,  a 
jury  is  not  to  infer  from  that,  in  the  absence 
of  other  evidence,  thai  the  father  gave  the 
land  to  him.  Loose  declarations  of  the  father 
in  casual  conversations  calling  the  land  his 
son's  property,  without  any  explanation  as  to 
how  it  came  to  be  his,  are  not  sufficient  evi- 
dence of  a  gift.  Hugus  v.  Walker,  12  Pa.  St. 
173;  Harrison  v.  Harrison,  36  W.  Va.  556. 

For  Evidence  Held  Sufficient  to  show  a  parol 
gift  of  land  from  parent  to  child,  see  Loney  v. 
Loney,  86  Md.  652.  See  also  Daniel  v.  Frost, 
62  Ga.  697;  Evans  v.  Evans,  46  111.  App.  208; 
Irwin  v.  Dyke,  114  111.  302. 

For  Evidence  Held  Insufficient  to  show  such  gift, 
see  Schoonmaker  v.  Plummer,  139  111.  612; 
Wertz  v.  Merritt,  74  Iowa  683;  Alley  v.  Hastie, 


1.  Improvements  Must  Have  Been  Made  in  Reli- 
ance upon  Gift. —  Porter  v.  Allen,  54  Ga.  623; 
Poullain  v.  Poullain,  76  Ga.  420;  Anderson  v. 
Scott,  94  Mo.  637;  McClure  v.  McClure,  1  Pa. 
St.  374- 

2.  Improvements  Must  Be  of  Material  Value.  — ■ 

Burris  v.  Landers,  114  Cal.  310,  Porter  v. 
Allen,  54  Ga.  623;  Poullain  v.  Poullain,  76  Ga. 
420;  Walton  v.  Walton,  70  111.  142;  Ogsbury 
v.  Ogsbury,  115  N.  Y.  290;  Wack  v.  Sorber,  2 
Whart.  (Pa.)  387,  30  Am.  Dec.  269.  See  also 
Schoonmaker  v.  Plummer,  139  111.  612;  Cox  v. 
Cox,  26  Pa.  St.  375,  67  Am.  Dec.  432. 

It  is  a  question  for  the  jury  upon  the  evi- 
dence whether  the  improvements  were  of  such 
a  character  as  to  authorize  a  decree  of  specific 
performance.    Looney  v.  Watson,  97  Ga.  235. 

3.  Forward  v.  Armstead,  12  Ala.  124,  46  Am. 
Dec.  246;  Hubbard  v.  Allen,  59  Ala.  283;  and 
the  cases  cited  in  the  next  note  infra, 

4.  Evans  v.  Battle,  iq  Ala.  398;  Rucker  v. 
Abell,  8  B.  Mon.  (KyO'568.  48  Am.  Dec.  406; 
Glass  v.  Gaines,  (Ky.  1891)  15  S.  W.  Rep.  877, 
(Ky.  1891)  17  S.  W.  Rep.  161;  Ridley  v.  Mc- 
Nairy,  2  Humph.  (Tenn.)  174;  Boze  v.  Davis, 
14  Tex.  331.  But  see  Texas  cases  cited  in  note 
2,  p.  454.  See  also  King  v.  Thompson,  g  Pet. 
(U.  S.)  204. 

Compensation  for  Betterments.  —  One  who  is 

induced  to  enter  on  and  improve  land  by 
a  parol  promise  that  the  land  shall  be  settled 
on  him  as  a  gift  or  advancement  will  not 
be  evicted  until  compensation  has  been  made  to 
him  for  betterments  which  he  has  made  on  the 
property.    Hedgepeth  v.  Rose,  95  N.  Car.  41. 

5.  Clear  Proof  of  Parol  Gift  of  Land  Required  — 
California.  — Shirley  v.  Shirley,  92  Cal.  44. 

Georgia.  —  Poullain  v.  Poullain,  76  Ga.  420; 
Beall  v.  Clark,  71  Ga.  818. 

Iowa.  —  Johnston  v.  Johnston,  19  Iowa  74; 
Truman  v.  Truman,  79  Iowa  506;  Wilson  v. 
Wilson,  99  Iowa  688.  See  also  Williamson  v. 
Williamson,  4  Iowa  279. 

Kansas.  —  Flanigan  v.  Waters,  57  Kan.  18. 

Maryland.  —  Hardesty  v.  Richardson,  44 
Md.  617,  22  Am.  Rep.  57. 

New  York.  —  Ogsbury  v.  Ogsbury,  115  N.  Y. 
290. 
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sufficient  if  the  gift  is  established  with  reasonable  certainty  by  a  preponder- 
ance of  the  evidence.1 

Burden  of  Proving  Improvements.  —  The  burden  of  proving  by  clear  and  satisfac- 
tory evidence  improvements  made  upon  land  claimed  under  a  parol  gift,  and 
their  value  and  character,  rests  upon  the  claimant.2 

Donee's  Possession  Adverse  to  Donor.  — Where  the  donee  of  lands  under  an  abso- 
lute parol  gift  in  fee  takes  possession  of  the  property,  his  possession  is  adverse 
to  the  donor  from  the  time  of  his  entry  and  taking  possession,3  and  if  con- 
tinued for  the  statutory  period  invests  him  with  absolute  title  as  in  other  cases 
of  adverse  possession.4 

5.  Conditional  or  Qualified  Gifts  —  a.  GENERALLY.  —  While  it  is  well  estab- 
lished that  in  order  to  constitute  a  valid  gift  the  donor  must  relinquish  all 
dominion  and  control  over  the  thing  given,5  the  mere  fact  that  a  gift  is  accom- 
panied by  a  condition  or  qualification  not  inconsistent  with  the  vesting  of  title 
in  the  donee  does  not  necessarily  render  it  invalid.6 


(Ky.  1894)  25  S.  W.  Rep.  274;  Gifford  v. 
Gifford,  100  Mich.  258;  O'Bryan  v.  Allen,  108 
Ma.  227,  32  Am.  St.  Rep.  595;  Campbell  v. 
Braden,  96  Pa.  St.  3S8;  Brown  v.  Brown,  38  S. 
Car.  173;  Doyle  v.  Wamego  First  Nat.  Bank, 
(Tex.  Civ.  App.  1899)  50  S.  W.  Rep.  481. 

1.  Neale  v.  Neales,  9  Wall.  (U.  S.)  1;  Wylie 
v.  Charlton,  43  Neb.  840. 

2.  Poullain  v.  Poullain,  76  Ga.  420.1 

3.  Possession  under  Parol  Gift  Adverse  to  Donor 
—  Alabama.  —  Collins  v.  Johnson,  s7  Ala.  304; 
Vandiveer  v.  Stickney,  75  Ala.  225;  Lee  v. 
Thompson,  99  Ala.  95. 

Arkansas.  —  Trotter  v.  Neal,  50  Ark.  340. 

Connecticut.  —  South  School  Dist.  v.  Blakes- 
lee,  13  Conn.  227;  Clark  v.  Gilbert,  39  Conn.  94. 

Illinois.  — Stewart  v.  Duffy,  116  111.  47. 

Kentucky.  — Com.  z:  Gibson,  85  Ky.  666. 

Massachusetts. — Sumner  v.  Stevens,  6  Met. 
(Mass.)  337. 

Missouri.  —  Rannels  v.  Rannels,  52  Mo.  109; 
International  Bank  v.  Fife,  95  Mo.  118. 

South  Carolina.  —  Hunter  v.  Parsons,  2 
Bailey  L.  (S.  Car.)  59;  Sumner  v.  Murphy,  2 
Hill  L.  (S.  Car.)  488,  27  Am.  Dec.  397. 

Tennessee.  —  Haynes  v.  Jones,  2  Head 
(Tenn.)  372. 

Texas.  —  Shepard  v.  Galveston,  etc.,  R.  Co., 
2  Tex.  Civ.  App.  535. 

As  to  what  does  or  does  not  amount  to  ad- 
verse possession  under  a  parol  gift,  see  Collins 
v.  Johnson,  57  Ala.  304;  Potts  v.  Coleman,  67 
Ala.  221;  Comins  v.  Comins,  21  Conn.  413; 
McKee  v.  McKee,  48  Ga.  332;  Woolfolk  v. 
Overton,  3  Litt.  (Ky.)  21;  Moore  v.  Webb,  2  B. 
Mon.  (Ky.)  282;  Duff  v.  Leary,  146  Mass.  533; 
Rannels  v.  Rannels,  52  Mo.  108;  Jordan  v. 
Maney,  10  Lea  (Tenn.)  135;  Clarke  v.  Mc- 
Clure,  10  Gratt.  (Va.)  305. 

Evidence  of  a  parol  gift  is  admissible  on  the 
question  of  the  character  of  the  possession. 
Craig  v.  Craig,  (Pa.  1887)  11  Atl.  Rep.  60; 
Kennedy  v.  Wible,  (Pa.  1887)  n  Atl.  Rep.  q8. 

4.  Title  Acquired  by  Donee  by  Adverse  Posses- 
sion—  Alabama.  — Collins  v.  Johnson,  57  Ala. 
304;  Vandiveer  v.  Stickney,  75  Ala.  225;  Lee 
v.  Thompson,  99  Ala.  95. 

Arkansas.  — Trotter  v.  Neal.  50  Ark.  340. 
California.  —  Bakersfield  Town  Hall  Assoc. 
v.  Chester,  55  Cal.  98. 

Connecticut.  —  Clark  v.  Gilbert,  39  Conn.  94. 
Illinois.  —  Stewart  v.  Duffy,  116  111.  47. 
Kentucky. — Com.  v.  Gibson,  85  Ky.  666; 


Spradlin  v.  Spradlin,  (Ky.  1892)  18  S.  W.  Rep. 
14;  Thomson  v.  Thomson,  93  Ky.  435. 

Massachusetts.  —  Sumner  v.  Stevens,  6  Met. 
(Mass.)  337;  Wheeler  v.  Laird,  147  Mass.  421. 

Mississippi. — Davis  v.  Bowmar,  55  Miss. 
671;  Geohegan  v.  Marshall,  66  Miss.  676; 
Davis  v.  Davis,  68  Miss.  478. 

Missouri.  —  Hargis  v.  Kansas  Citv,  etc.,  R. 
Co.,  100  Mo.  210;  Allen  v.  Mansfield,  108  Mo. 
343- 

New  York. — Jackson  v.  Moore,  13  Johns. 
(N.  Y.)  513,  7  Am.  Dec.  398. 

Pennsylvania.  —  Moreland  v.  Moreland,  121 
Pa.  St.  573. 

South  Carolina.  —  Sumner  v.  Murphy,  2 
Hill  L.  (S.  Car.)  488,  27  Am.  Dec.  39: ;  Harvey 
v.  Harvey,  2tj  S.  Car.  608. 

Tennessee.  —  Jordan  v.  Maney,  10  Lea 
(Tenn.)  135;  Haynes  v.  Jones,  2  Head  (Tenn.) 
372. 

Vermont.  —  Pope  v.  Henry,  24  Vt.  560. 

See  generally  the  title  Adverse  Possession, 
vol.  1,  p.  787. 

Presumption  of  Gift  Arising  from  Exclusive  Pos- 
session by  Child  —  Georgia  Statute.  —  It  is  pro- 
vided by  statute  in  Georgia  that  "  the  exclu- 
sive possession  by  a  child  of  lands  belonging 
originally  to  the  father,  without  payment  of 
rent,  for  the  space  of  seven  years,  shall  create 
conclusive  presumption  of  a  gift,  and  convey 
title  to  the  child,  unless  there  is  evidence  of  a 
loan  or  of  a  claim  of  dominion  by  the  father, 
acknowledged  by  the  child,  or  of  a  disclaimer 
of  title  on  the  part  of  the  child."  The  pre- 
sumption of  gift  in  such  case  is  not  confined 
to  a  gift  by  writing.  Johnson  v.  Griffin,  80  Ga. 
551,  disapproving  Jones  v.  Clark,  59  Ga.  136, 
to  the  contrary. 

5.  See  supra,  this  section,  Requisites  to  Valid 
Gift,  subdiv.  c.  (2)  (b)  bb.  Delivery  Must  Be 
Absolute. 

6.  Conditional  or  Qualified  Gifts.  —  See  Pope  v. 
Burlington  Sav.  Bank,  56  Vt.  284,  48  Am. 
Rep.  781.  See  also  the  cases  cited  in  the  notes 
immediately  following.  And  see  Rev.  Civ. 
Code  La.  (1899),  arts.  1527,  1529,  1530,  1534. 

In  Doty  v.  Willson,  47  N.  Y.  580,  it  was  held 
that  a  condition  attached  to  the  delivery  will 
invalidate  a  gifl,  but  a  promise  made  by  the 
donee  to  do  some  act,  not  constituting  a  con- 
dition of  delivery,  or  title,  but  consistent  with 
it,  will  not  have  that  effect. 

A  gift  of  personal  property  with  the  under- 
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Condition  Precedent.  —  Thus  the  donor  may  impose  upon  the  donee  the  per- 
formance of  certain  requirements  as  a  condition  precedent  to  the  vesting  of 
title  in  him,  and  in  such  case  the  donee  must  comply  with  the  condition  before 
he  can  claim  title  in  himself.  He  must  take  the  gift  with  the  condition 
attached  thereto  or  not  at  all.1  But  where  a  gift  is  made  merely  as  an  induce- 
ment for  certain  action  on  the  part  of  the  donee,  the  fact  that  the  donee  failed 
in  what  the  donor  hoped  and  expected  of  him  does  not  alter  the  gift  when 
completely  executed.* 

Condition  Subsequent.  —  A  condition  attached  to  a  gift,  that  upon  the  happening 
of  a  certain  event  the  property  shall  revert  to  the  donor,  renders  the  gift  void.3 
But  the  mere  fact  that  a  gift  absolute  in  form  may  be  defeated  upon  a  certain 
event  does  not  invalidate  the  gift.4  Again,  a  condition  subsequent  accompany- 
ing a  gift  not  affecting  the  donee's  title  to  the  property  is  valid.5 

Reservation  of  Proprietary  Eights.  —  A  reservation  by  the  donor  of  certain  pro- 
prietary rights  in  the  subject  of  the  gift,  such  as  the  use  and  enjoyment 
thereof,  is  not  necessarily  inconsistent  with  the  absolute  character  of  the  gift, 
and  gifts  accompanied  by  such  reservations  have  been  repeatedly  upheld.6 

In  Louisiana  the  donor  is  permitted  to  dispose,  for  the  advantage  of  any  other 
person,  of  the  enjoyment  of  usufruct  of  the  immovable  property  given,  but 
cannot  reserve  it  for  himself.7 

The  Reservation  of  a  Life  Interest  in  the  property  does  not  render  the  gift  void 


standing  that  the  donee  shall  not  part  with  it 
vests  the  title  in  him.  Johnson  v.  Clark, 
(Supm.  Ct.  App.  T.)  23  Misc.  (N.  Y.)  346. 

Where  a  woman  gave  a  lottery  ticket  to  a 
servant  on  condition  that  if  it  drew  a  prize  of 
a  certain  amount  or  mote,  half  of  the  prize 
money  should  be  given  to  her  daughter,  and 
the  ticket  drew  a  much  larger  amount  than 
that  specified,  it  was  held  that  the  daughter 
was  entitled  to  one-half.  Scott  v.  Haughton, 
•2  Vern.  s^o. 

Gift  Coupled  with  Words  of  Request.  —  A  re- 
quest by  the  donor  of  jewels  that  after  the  do- 
nee's death  they  might  be  left  as  heirlooms 
does  not  create  a  precatory  trust  nor  affect  the 
absolute  character  of  the  gift.  Hill  v.  Hill, 
(1897)  1  Q-  B.  483,  75  L.  T.  N.  S.  103. 

Donation  for  Particular  Purpose  —  Revocation 
for  Noncompliance.  —  In  De  I'ontalba  v.  New 
Orleans,  3  La.  Ann.  660,  it  was  held  that  a 
donation  made  for  the  erection  of  a  hospital 
could  not  be  revoked  for  a  failure  to  comply 
with  the  charge  or  condition  on  which  it  was 
mads,  unless  the  donor  expressly  so  provided. 

1.  Gifts  Made  upon  Condition  Precedent.  — 
Berry  v.  Berry,  31  Iowa  415.  See  also  Roun- 
tree  v.  Smith,  152  111.  493;  Bouligny  v.  Janin, 
35  La.  Ann.  748. 

Where  the  condition  on  which  a  donation 
was  made  has  not  been  complied  with,  the 
donation  may  be  revoked,  whether  the  prop- 
erty donated  be  in  the  possession  of  the  donee 
or  of  a  transferee  of  the  donee.  Eskridge  v. 
Farrar,  30  La.  Ann.  718. 

Every  condition  attached  to  a  donation  must 
be  so  performed  as  it  is  probable  that  the  par- 
ties intended  it  to  be  performed.  Ducland  v. 
Rousseau,  2  La.  Ann.  if  8. 

2.  Gift  Made  to  Influence  Conduct  of  Another.  — 
Blatz  v.  Lester,  54  Mo.  App.  283. 

Where  a  verbal  representation  of  an  in- 
tended absolute  gift  is  made  in  order  to  influ- 
ence the  conduct  of  another,  and  is  acted  upon 
by  him,  the  gift  is  rendered  irrevocable 
although  it  is  of  the  essence  of  the  representa- 


tion that  the  gift  is  to  be  revocable.  Loffus  v. 
Maw,  8  Jur.  N  S.  607,  6  L.  T.  N.  S.  346. 

3.  Conditions  Subsequent.  —  Walden  v.  Dixon, 
5  T.  B.  Mon.  (Ky.)  170;  Irish  v.  Nutting,  47 
Barb.  (N.  Y.)  370. 

4.  Blanchard  v.  Sheldon,  43  Vt.  512. 

5.  Condition  Subsequent  Not  Affecting  Donee's 
Title. —  Where  there  was  a  gift  of  a  slave,  ab- 
solute in  terms  and  accompanied  by  delivery 
of  possession,  it  was  held  that  the  reservation 
of  a  right  to  "  borrow  "  under  certain  circum- 
stances, or  to  receive  "  something  like  hire  "  if 
the  donor  should  stand  in  need,  was  a  condi- 
tion subsequent,  and  did  not  render  the  gift 
invalid.  M'Kane  v.  Bonner,  I  Bailey  L.  (S. 
Car.)  113.  To  the  same  effect  see  Bennett  v. 
Cook,  2b  S.  Car.  353.  And  see  the  cases  cited 
in  the  note  immediately  following. 

6.  Gift  Not  Invalidated  by  Reservation  of  Pro- 
prietary Rights —  Alabama.  —  Adams  v.  Brough- 
ton,  13  Ala.  731. 

Illinois.  —  Beatty  v.  Western  College,  177 
111.  280. 

Indiana.  —  Wolf  v.  Esteb,  7  Ind.  448. 
Maryland.  —  Hope  v.  Hutchins,  9  Gill  &  J. 
(Md.)  77- 

New  Hampshire.  —  Marston  z:  Marston,  64 
N.  H.  146;  Smith  v.  Ossipee  Valley  Ten  Cents 
Sav.  Bank,  64  N.  H.  228,  10  Am.  St.  Rep. 

400. 

New  Jersey.  —  Green  v.  Tulane,  52  N.  J. 

Eq.  169. 

North  Carolina.  —  Gordon  v,  Wilson,  4  Jones 
L.  (49  N.  Car.)  64. 

South  Carolina.  —  M'Kane  v.  Bonner,  1 
Bailey  L.  (S.  Car.)  113;  Bennett  v.  Cook,  28  S. 
Car.  353.  But  see  Pitts  v.  Mangum,  2  Bailey 
L.  (S.  Car.)  588. 

Vermont.  —  Hackett  v.  Moxley,  65  Vt.  71. 

Wisconsin.  —  McNally  v.  McAndrew,  98 
Wis.  62. 

7.  Louisiana.  —  Rev.  Civ.  Code  La.  (1899), 
art.  1533;  Lagrange  v.  Barre,  11  Rob.  (La.)  302; 
Dawson  v.  Holbert,  4  La.  Ann.  36;  Haggerty 
v.  Corri,  5  La.  Ann.  433;  Davis  v.  Carroll,  II 
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as  being  of  a  testamentary  character.1  But  the  donor  cannot  reserve  such  an 
interest  in  the  property  that  the  gift  is  not  to  take  effect  as  such  until  after 
his  death.3 

A  Reservation  of  a  Power  of  Revocation  is  inconsistent  with  the  absolute  character 
of  a  gift,  and  is  void.3 

Stipulation  for  Return  of  Property  -Louisiana.  —  In  Louisiana  it  is  provided  by 
statute  that  the  donor  may  stipulate  the  right  of  return  of  the  objects  given, 
either  in  case  of  his  surviving  the  donee  alone,  or  in  case  of  his  surviving  the 
donee  and  his  descendants.4 

b.  Gifts  in  Contemplation  of  Marriage.  —  A  gift  to  a  person  to  whom 
the  donor  is  engaged  to  be  married,  made  in  contemplation  of  marriage, 
although  absolute  in  form,  is  conditional;  and  upon  breach  of  the  marriage 
engagement  by  the  donee  the  property  may  be  recovered  by  the  donor.  But 
if  the  gifts  are  made  simply  for  the  purpose  of  introducing  the  donor  to  the 
donee's  acquaintance,  and  to  gain  her  favor,  the  property  is  not  recoverable 
although  marriage  does  not  ensue.5 

6.  Deeds  of  Gift.  —  A  valid  gift  may  be  made  by  deed  although  the  property 
is  not  delivered  to  the  donee.6    But  the  deed  itself  must  be  delivered,7  and 

La.  Ann.  705;  Carmouche  v.  Carmouche,  12 
La.  Ann.  721;  Tillman  v.  Mosely,  14  La.  Ann. 
721;  Martin  v.  Martin,  15  La.  Ann.  585; 
Strausse  v.  Elliott,  43  La.  Ann.  501;  Fonlenot 
v.  Manuel,  46  La.  Ann.  1374. 

1.  Reservation  of  Life  Interest.  —  Smith  v. 
Ossipee  Valley  Ten  Cents  Sav.  Bank,  64  N. 
H.  228,  10  Am.  St.  Rep.  400;  Green  v.  Tulane, 
52  N.  J.  Eq.  169;  Dancan  v.  Self,  1  Murph.  (5 
N.  Car.)  466;  Branch  v.  Byrd,  4  Dev.  L.  (15  N. 
Car.)  142.  See  also  Adams  v.  Broughton,  13 
Ala.  731;  Hope  v.  Hutctiins,  9  Gill  &  J.  (Md.) 
77;  Hannon  v.  State.  9  Gill  (Md.)  440;  Cox  v. 
Hill,  6  Md.  274;  Davis  v.  Ney,  125  Mass.  590, 
28  Am.  Rep.  272. 

In  Vass  v.  Hicks,  3  Murph.  (7  N.  Car.)  493, 
and  Lance  v.  Lance,  5  Jones  L.  (50  N.  Car.) 
413,  72  Am.  Dec.  555,  it  was  held  that  a  gift 
of  chattels  with  a  reservation  of  a  life  estate  to 
the  donor  was  void.  But  in  the  case  last  cited. 
Battle,  J.,  said:  "  Where,  from  the  peculiar 
phraseology  of  the  instrument,  the  benefit 
of  an  estate  for  life  can  be  given  to  the 
grantor  or  donor  by  construing  the  appar- 
ent reservation  into  a  covenant,  on  the  part 
of  the  grantee  or  donee,  that  the  other  party 
shall  enjoy  the  profits  of  the  chattels  granted 
or  given,  then,  ut  res  ma^is  valeat,  quam  pereat, 
the  grantee  or  donee  s>iall  take  the  property 
subject  to  the  covenant,  to  which  the  grantor 
or  donor  must  resort  forenforcing  his  rights." 
A  reservation  by  the  donor  of  a  promissory 
note  of  ths  right  to  collect  the  interest  during 
his  life  does  not  invalidate  the  gift.  McNally 
v.  McAndrew,  98  Wis.  62;  Seavey  v.  Seavey, 
30  111.  App.  628. 

But  a  reservation  in  a  gift  of  a  slave  of  the 
use  of  the  slave  for  the  life  of  the  donor  and 
of  his  wife  was  held  too  remote,  and  therefore 
void.  Sutton  v.  Hollowell,  2  Dev.  L.  (13  N. 
Car.)  185,  But  see  Hollomon  v.  Hollomon, 
12  La.  Ann.  607. 

2.  See  supra,  this  section,  Requisites  to  Valid 
Gift  —  Gift  Must  Go  into  Immediate  Effect. 

3.  Daniel  v.  Veal.  32  Ga.  589. 
In  Rosenburg  v.  Rosenburg,  40  Hun  (N.  Y.) 

91,  it  was  held  that  a  reservation  of  the  power 
of  re"o-ation  invalidated  the  gift. 

4.  Stipulation  for  Return  of  Property.  —  Rev. 


Civ.  Code  La.  (1899),  art.  1534;  see  also  art. 
1535 ;  Seghets  v.  Schmidt,  )2  La.  207;  Rou- 
anet  v.  Hunt,  17  La.  409;  Gillespie  v.  Day,  9 
La.  263.  See  also  Duplessis  v.  Kennedy,  6 
La.  231. 

5.  Gifts  Made  in  Contemplation  of  Marriage 
Conditional.  —  Young  v.  Burrel,  Cary  77;  Rob- 
inson v.  Cumming,  2  Atk.  409;  Williamson  v. 
Johnson,  62  Vt.  378,  22  Am.  St.  Rep.  117. 

6.  Gift  by  Deed  —  England.  —  Richardson  v. 
Richardson,  L.  R.  3  Eq.  686. 

Alabama. —  McRae  v.  Pegues.  4  Ala.  158; 
Adams  v.  Broughton,  13  Ala.  731;  Foster  v. 
Mitchell,  15  Ala.  571.  See  also  Blakey  v. 
Blakey,  9  Ala.  391. 

Kentucky.  —  Banks  v.  Marksberry,  3  Lilt. 
(Ky.)  275. 

Mary/and.  —  Hope  v.  Hutchins,  9  Gill  &  J. 
(Md.)  77;  Bohn  v.  Headley,  7  Har.  &  J.  (Md.) 

A'orth  Carolina.  —  Gordon  v.  Wilson,  4  Jones 
L.  (49  N.  Car.)  64. 

Tennessee.  —  Caines  v.  Marley,  2  Yerg.  (Tenn.) 
582;  McEvven  v.  Troost,  1  Sneed  (Tenn.)  186; 
Green  v.  Goodall,  1  Coldw.  (Tenn.)  404;  Davis 
v.  Garrett,  qi  Tenn.  147. 

See  also  Reid  v.  Butt,  25  Ga.  28;  De  Cau- 
mont  v.  Bogert,  36  Hun  (N.  Y.)  382. 

In  Irons  v.  Smallpiece,  2  B.  &  Aid  552,  the 
doctrine  stated  in  the  text  was  recognized  as 
a  part  of  the  common  law. 

In  Mississippi  it  is  held  that  the  delivery  cf 
possession  is  as  essential  to  the  validity  of  a 
gift  made  by  deed  or  other  wrMten  instrument 
as  to  that  of  a  gift  by  parol.  McWillie  v.  Van 
Vacter,  35  Miss.  428.  72  Am.  Dec.  127;  Thomp- 
son v.  Thompson,  2  How.  (Miss.)  737;  Marshall 
v.  Fulgham,  4  How.  (Miss.)  216;  Carradine  v. 
Collins,  7  Smed.  &  M.  (Miss.)  428;  Newell 
v.  Newell,  34  Miss.  385. 

A  gift  of  a  chose  in  action  may  be  made  by 
deed  without  actual  delivery  of  the  evidences 
of  such  choses  in  action.  Tarbox  v.  Grant, 
56  N  J.  Eq.  199  [citing 
Encyc.  of  Law  (1st  ed  )  p. 
Mallesnn,  L.  R.  10  Eq.  475. 

7.  Deed  Must  Be  Delivered.  - 
5  Bush  (Ky.)  248;  Taylor  v.  Taylor,  2  Humph. 
(Tenn.)  597;   Martin  v.  Ramsey,  5  Humph. 


8  Am.  and  Eng. 
1331];  Morgan  v. 

Payne  v.  Powell, 
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to  be  valid  as  to  creditors  and  purchasers  must  be  recorded. 

Beformation  of  Deed  of  Gift  —  Setting  Aside  Deed.  —  A  court  of  equity  will  not  lend 

its  aid  to  reform  a  deed  of  gift  at  the  instance  of  the  donee.  On  the  contrary, 
such  a  deed  will  be  set  aside  if  it  clearly  appears  that  it  does  not  in  a  material 
respect  conform  to  the  intention  of  the  donor,  or  was  executed  under  a  mate- 
rial misapprehension  as  to  its  effect.2 

Voluntary  Settlements.  —  Thus  where  a  voluntary  settlement  is  made  by  an 
absolute  deed  without  a  reservation  of  the  power  of  revocation,  a  court  of 
equity  will  set  aside  the  settlement  upon  the  application  of  the  settler  or  donor 
where  it  appears  that  he  did  not  intend  to  make  it  irrevocable,  or  where  the 
settlement  would  be  unreasonable  or  improvident  for  the  lack  of  a  provision 
for  revocation.3  But  the  mere  absence  of  a  power  of  revocation  in  such  case 
is  not  of  itself  sufficient  to  invalidate  the  deed,  but  is  merely  a  circumstance 
to  be  taken  into  account  along  with  the  other  circumstances  of  the  case.4 

Deed  of  Gift  Sustained  When  Fully  Understood  and  Deliberately  Lxecuted.  —  But  while  a 
court  of  equity  is  very  strict  on  the  subject  of  voluntary  deeds,  and  gives  no 
assistance  to  their  completion,  it  does  not  lay  down  as  a  rule  that  they  are 
always  void;  and  the  mere  alteration  of  intention  on  the  part  of  the  grantor 
is  not  sufficient  to  induce  the  court  to  interfere  and  cancel  an  instrument  which 
was  fully  understood  and  deliberately  executed  by  him.5 

7.  Validity  and  Effect  of — a.  As  Between  Parties.  —  The  power  of  the 
owner  of  property  to  make  a  valid  gift  of  it  to  another  where  the  rights  of  third 
persons  are  not  prejudiced  is  unquestionable,0  and  as  between  the  parties  to 
the  transaction  a  gift,  when  completely  executed,  unless  obtained  'by  fraud  or 
undue  influence,  or  made  by  the  donor  when  under  a  legal  incapacity,  operates 
as  a  full  and  complete  transfer  of  the  legal  title  to  the  property  from  the  donor 
to  the  donee,  and  the  donor,  or  his  personal  representative  after  his  death, 


(Tenn.)  349.  See  Davis  v.  Garrett,  gr  Tenn. 
147.  See  also  the  title  Deeds,  vol.  9,  p. 
87. 

But  in  Blalock  v.  Miland,  87  Ga.  573,  it  was 
held  that  in  order  for  the  heir  of  a  deceased 
donee  to  set  up  a  deed  of  gift  made  to  her  by 
her  father  it  was  not  necessary  that  it  should 
appear  that  the  donee  or  her  heir  ever  had  pos- 
session of  the  premises,  or  that  either  of  them 
ever  had  actual  custody  of  the  deed. 

Evidence  of  Delivery.  —  Where  a  son  claimed 
certain  real  estate  as  a  gift  from  his  father, 
by  virtue  of  certain  deeds  conveying  the  prop- 
erty, it  was  held  that  the  recitais  in  the  deeds 
that  they  had  been  delivered  and  the  son's 
unexplained  possession  of  them  after  his 
father's  death  were  not  sufficient  evidence  of 
delivery.  Collins  v.  Collins,'  (N.  J.  1888)  15 
Ail.  Rep.  849.  See  also  Matter  of  Clark,  (Sur- 
rogate Ct.)  16  Misc.  (N.  Y.)  405. 

1.  Myers  v.  Peek,  2  Ala.  648;  Foster  v. 
Mitchell,  15  Ala.  571.  See  the  title  Recording 
Acts. 

2.  Reformation  of  Deed.  —  Phillipson  v.  Kerry, 

32  Baav.  628;  Garnsey  v.  Mundy,  24  N.  J.  Eq. 
243:  Mulock  v.  Mulock,  31  N.  J.  Eq.  594; 
Meeks  v.  Still  well,  5.)  Ohio  St.  541.  See  also 
Turner  v.  Collins,  L.  R.  7  Ch.  329;  Lister  v. 
Hodgson,  L.  R.  4  Eq.  30;  Brown  v.  Kennedy, 

33  Beav.  133.  See  generally  the  title  Ref- 
ormation and  Cancellation. 

3.  Deed  of  Gift  Without  Power  of  Revocation 
Set  Aside  Where  Such  Power  Should  Have  Been 
Inserted.  —  Coutts  v.  Acworth,  L.  R.  8  Eq.  558: 
Wollaston  v.  Tribe,  L.  R.  9  Eq.  44;  Everitt  v. 
Everitt,  L.  R.  10  Eq.  405;  Richards  v.  Reeves, 


149  Ind.  427;  Russell's  Appeal,  75  Pa.  St.  269; 
Garnsey  v.  Mundy,  24  N.  J.  Eq.  243;  Miskey's 
Appeal,  107  Pa.  St.  611.  See  also  Sharp  v. 
Leach,  31  Beav.  491;  Prideaux  v.  Lonsdale,  r 
De  G.  J.  &  S.  433.  Compare  the  early  cases 
of  Villers  v.  Beaumont,  I  Vern.  100;  Petre  v. 
Espinasse,  2  Myl.  &  K.  496;  Bill  v.  Cureton. 
2  Myl.  &  K.  503. 

Where  a  man  in  extreme  illness  made  1 
voluntary  settlement  on  his  family,  with  no 
power  of  revocation  in  case  of  his  recovery, 
upon  his  recovery  the  settlement  was  set  aside- 
on  his  application  on  the  ground  that  it  was 
not  executed  with  the  intention  that  it  should 
be  operative  in  case  of  his  recovery.  Forshaw 
v.  Welsby,  30  Beav.  243. 

4.  Toker  v.  Toker,  3  De  G.  J.  &  S.  487:  Hall 
v.  Hall,  L.  R.  8  Ch.  430,  reversing  L.  R.  14  Eq. 
3°5- 

5.  Toker  v.  Toker,  31  Beav.  629. 

6.  Stone  v.  Hackett,  12  Gray  (Mass.)  227; 
Sanborn  v.  Goodhue,  28  N.  H.  48,  59  Am. 
Dec.  398;  Martin  v.  Funk,  75  N.  Y.  134,  31 
Am.  Rep.  446. 

Gifts  Within  Month  of  Donor's  Death  Void  — 
Pennsylvania. —  Under  the  Pennsylvania  Act 
of  1855,  providing  that  property  shall  not  be 
bequeathed,  devised,  or  conveyed  to  1  ny  body 
politic,  or  to  any  person  in  trust  for  religious 
or  charitable  uses,  except  the  same  be  done 
by  deed  or  will  at  least  one  month  before 
the  death  of  the  testator  or  alienor,  a  gift 
made  within  a  month  of  the  donor's  death 
is  void.  Reimensnyder  v.  Gans,  110  Pa.  St. 
17;  In  re  Luebbe,  179  Pa.  St.  447,  overruling 
McGlade's  Apeal,  99  Pa.  St.  338. 
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has  no  further  interest  in  or  control  over  the  property.1 

Gift  Irrevocable  When  Fully  Executed. — And  a  gift  when  so  executed  is  irrevocable.* 

Effect  of  Testamentary  Disposition  of  Property.  —  Thus  the  gift  is  not  revoked  or 
annulled  by  a  subsequent  will  of  the  donor  making  a  different  disposition  of  the 
property.3  Nor  is  the  validity  of  the  gift  affected  by  the  fact  that  the  donor 
had  by  will  previously  bequeathed  the  property  to  some  one  else.4 

Gift  Made  under  Mistake. —  Where  a  gift  has  been  perfected  by  the  delivery  of 
the  property  by  the  donor  with  the  intention  of  making  a  gift,  it  cannot  be 
afterwards  revoked  by  the  donor  on  the  ground  that  it  was  made  by  mistake.5 

Re vocation  of  Donations  under  Louisiana  Statutes. —  In  Louisiana  it  is  provided  by 
statute  that  donations  inter  vivos  are  liable  to  be  revoked  or  dissolved  on 
account  of  the  following  causes:  (i)  The  ingratitude  of  the  donee;  (2)  the 
nonfulfilment  of  the  eventual  conditions  which  suspend  their  consummation  ; 
(3)  the  nonperformance  of  the  conditions  imposed  on  the  donee ;  (4)  the  legal 
or  conventional  return.6    Again,  it  is  provided  that  all  donations  made 

Marshall  v.  Russell,  93  Term. 


1.  Gift  Passes  Legal  Title  to  Donee.  —  Gardner 
v.  Merrilt,  32  Md.  78,  3  Am.  Rep.  115;  Mars- 
to.i  v.  Marston,  21  N.  H.  491;  Sanborn  v. 
Goodhue,  28  N.  H.  48,  59  Am.  Dec.  398; 
Marston  v.  Marston,  64  N.  H.  146;  Fulton  v. 
Fulton,  48  Barb.  (N.  Y.)  581;  Bedell  v.  Carll, 
33  N.  Y.  581. 

The  title  acquired  by  a  completely  executed 
gift  is  just  as  good  as  a  title  by  purchase. 
Grover  v.  Grover,  24  Pick.  (Mass.)  264,  35  Am. 
Dec.  319;  Corle  v.  Monkhouse,  50  N.  J.  Eq. 
537;  Fasset's  Appeal,  167  Pa.  St.  448. 

The  donation  of  movables  contains  an  abso- 
lute transfer  of  the  rights  of  the  donor  to  the 
donee  in  the  movables  given.  Rev.  Civ.  Code 
La.  (1899),  art.  1284;  Burton  v.  Burton,  14  La. 
352. 

2.  Gift  Irrevocable  When  Fully  Executed  — 

England.  —  Smith  v.  Smith,  7  C.  &  P.  401,  32 
E.  C.  L.  557;  Mackintosh  v.  Stuart,  36  Beav. 
21. 

Alabama.  —  Pope  v.  Randolph,  13  Ala.  214. 

Arkansas.  —  Nolan  v.  Harden,  43  Ark.  307, 
51  Am.  Rep.  563;  Stranghan  v.  Tucker,  59 
Ark.  93. 

Connecticut.  —  Minor  v.  Rogers,  40  Conn. 
512,  16  Am.  Rep.  69;  Kerrigan  v.  Rautigan, 
43  Conn.  17. 

Illinois.  —  Crain  v.  Kroger,  22  111.  74;  Welsch 
v.  Belleville  Sav.  Bank,  94  111.  191. 

Indiana.  —  Fredericks  v.  Sault,  19  Ind.  App. 
604. 

Kentucky.  —  Berry  v.  Kinnaird,  (Ky.  1892) 
20  S.  W.  Rep.  511.  See  also  Knott  v.  Hogan, 
4  Met.  (Ky.)  99;  Gault  v.  Trumbo,  17  B.  Mon. 
(Ky.)  682. 

Louisiana.  —  Pierce  v.  Grays,  5  Mart.  (La.) 

367. 

Maine.  —  Barker  v.  Frye,  75  Me.  29. 
Missouri.  —  Meyer  v.  Koehring,  129  Mo.  15. 
New  Hampshire.  —  Marston  v.  Marston,  64 
N.  H.  146. 

New  Jersey.  —  Walker  v.  Joseph  Dixon 
Crucible  Co.,  47  N.  J.  Eq.  342. 

New  York.  —  Matter  of  Mulligan,  (Surrogate 
Ct.)  6  Misc.  (N.  Y.)  546;  Matson  v.  Abbey,  70 
Hun  (N.  Y.)  475;  Adee  v.  Hallett,  3  N.  Y. 
App.  Div.  308;  Decker  v.  Union  Dime  Sav. 
Inst.,  15  N.  Y.  App.  Div.  553. 

North  Carolina.  —  Parker  v.  Ricks,  8  Jones 
L.  (53  N.  Car.)  447. 

Pennsylvania.  —  Fassett's  Appeal,  167  Pa. 
St.  448. 


Tennessee. 
261. 

Vermont. —  Williamson  v.  Johnson,  62  Vt. 
378,  22  Am.  Si.  Rep.  117. 

Virginia.  —  Vaughn  v.  Moore,  89  Va.  925. 

Wisconsin.  —  Kellogg!/.  Adams,  51  Wis.  138, 
37  Am.  Rep.  815. 

The  courts  will  not  lend  their  aid  to  a  donor 
to  recover  back  the  subject  of  a  gift  consum- 
mated by  possession.  McNulty  v.  Cooper,  3 
Gill  &  J.  (Md.)  214. 

Gifts  freely  exchanged  between  competent 
parties,  when  consummated  by  actual  deliv- 
ery, and  not  prejudicial  to  creditors,  cannot 
be  made  the  subject  of  a  lawful  claim  or  coun- 
terclaim by  one  party  against  the  other. 
Bourke  v.  Whiting,  19  Colo.  r. 

A  Gift  Made  to  a  Concubine  cannot  be  revoked 
and  the  property  recovered  by  the  donor  after 
the  death  of  the  donee,  on  the  ground  that  it 
was  prohibited  by  law  and  was  opposed  to 
good  morals  and  public  policy.  Monatt  v. 
Parker,  30  La.  Ann.  585,  31  Am.  Rep.  229. 

Gift  by  Conditional  Vendee.  —  The  purchaser 
of  property  under  a  conditional  sale  who 
makes  a  gift  of  the  property  before  he  has  per- 
fected his  title  will  not  be  allowed  to  defeat 
the  gift  by  setting  up  his  want  of  title  at  the 
time  when  it  was  made.  He  may  defeat  it  by 
refusing  to  perfect  his  title,  so  that  the  vendor 
might  recover  the  properly  from  the  donee, 
but  if  the  donor  elects  to  complete  the  pur- 
chase the  title  becomes  absolute  and  irrevoca- 
ble in  the  donee.  Fredericks  v.  Sault,  19  Ind. 
App.  604. 

3.  Gift  Not  Revoked  by  Subsequent  Will.  — 

Marston  v.  Marston,  21  N.  H.  491;  Sanborn 
v.  Goodhue,  28  N.  H.  48,  59  Am.  Dec.  398; 
De  Caumont  v.  Bogcrt,  36  Hun  (N.  Y.)  382. 

4.  Hepworth  v.  Hepworth,  L.  R.  11  Eq.  10; 
Parker  v.  Ricks,  8  Jones  L.  (53  N.  Car.)  447. 

5.  Gift  Made  by  Mistake  Not  Revocable. — 
Pickslay  v.  Starr,  149  N.  Y.  432,  52  Am.  St. 
Rep.  740. 

6.  Louisiana  Code.  —  Rev.  Civ.  Code  La. 
(1899),  arts.  1559-1569;  Barnebe  v.  Suaer,  18 
La.  Ann.  148. 

A  donation  is  revocable  for  noncompliance 
with  a  condition.  Eskridge  v.  Farrar,  30  La. 
Ann.  718. 

But  where  a  donor  has  imposed  a  charge  on 
the  donee  in  favor  of  third  persons  who  have 
accepted  such  charge,  he  cannot  revoke  the 
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between  married  persons,  during  marriage,  though  termed  inter  vivos,  shall 
always  be  revocable.1 

b.  As  Against  Third  Persons  —  (i)  Generally.—  In  general  the  validity 
of  a  gift  is  a  question  entirely  between  the  donor  and  those  claiming  under 
him,  and  the  donee,  and  it  cannot  be  attached  by  a  third  person  having  no 
interest  in  the  property.2  But  at  the  same  time  a  person  is  required  to  be 
just  before  he  may  be  generous,  and  gifts  will  not  be  permitted  to  stand  when 
the  rights  of  third  persons  are  thereby  infringed.3 

(2)  Creditors  —  Gift  Void  as  Against  Subsisting  Creditors.  — -  A  gift  made  by  a  per- 
son indebted  at  the  time  is  void  as  against  the  donor's  creditors  to  the  extent 
of  his  indebtedness,4  but  the  donee  is  entitled  to  any  residue  of  the  property 
left  after  the  payment  of  such  indebtedness.5  Moreover,  a  gift  made  while 
the  donor  is  free  from  embarrassment,  conveying  only  a  small  part  of  his  estate, 
and  made  without  any  intent  to  defraud,  is  valid  even  as  against  subsisting 
creditors.6 

In  Louisiana  it  is  provided  by  statute  that  the  universal  donee  is  bound  to- 
pay  the  debts  of  the  donor  which  existed  at  the  time  of  the  donation,  but  he 
can  discharge  himself  therefrom  by  abandoning  the  property  given.7 

As  Against  Subsequent  Creditors  a  gift  is  valid  in  the  absence  of  proof  that  it  was. 
made  with  intent  to  hinder,  delay,  or  defraud  such  creditors.8 


donation  so  far  as  such  third  persons  are  con- 
cerned.   Eskridge  v.  Farrar,  34  La.  Ann.  7og. 

The  parties  may  rescind  or  modify  a  dona- 
tion by  mutual  consent.  Scudder  v.  Howe,  44 
La.  Ann.  1103;  Abes  v.  Davis,  46  La.  Ann. 
818. 

1.  Rev.  Civ.  Code  La.  (1899),  art.  1749;  Mc- 
Vey  v.  Holden,  15  La.  Ann.  317;  Hale's  Suc- 
cession, 26  La.  Ann.  195. 

But  the  donor  may  estop  himself  by  his  con- 
duct from  revoking  the  donation  and  recover- 
ing the  property  from  one  deriving  title  from 
the  donee.  Wade  v.  Eames,  26  La.  Ann. 
449- 

2.  Validity  of  Gift  a  Question  Between  Donor 
and  Donee.  —  Snow  v.  Copley,  3  La.  Ann.  610; 
Johnson  v.  Jordan,  22  La.  Ann.  486. 

The  validity  of  a  donation  made  to  a  minor 
child  by  a  third  person  cannot  be  questioned 
by  a  creditor  of  the  minor's  father  who  has  no 
interest  in  Uie  property  but  simply  administers 
it  for  his  child,  but  is  a  question  between  the 
donor  and  those  claiming  under  him  and  the 
donee.    Snow  v.  Copley,  3  La.  Ann.  610. 

3.  See  the  notes  next  immediately  following. 

4.  Gift  Void  as  Against  Subsisting  Creditors.  — 
1  Stimson's  Am.  Stat.  Law,  §  4503;  Moore  v. 
Spence,  6  Ala.  506;  Thomas  v.  Degraffenreid, 
17  Ala.  602;  Gannard  v.  Eslava,  20  Ala.  732; 
Kerrigan  v.  Rautigan,  43  Conn.  17;  Ramsey 
v.  Nichols,  73  111.  App.  643;  Trimble  v.  Rat- 
cliff,  9  B.  Mon.  (Ky.)5ii;  Chase  v.  McCay,  21 
La.  Ann.  iqs;  Abbott  v.  Tenney,  t8  N.  H.  109; 
Marsh  v.  Fuller,  18  N.  H.  360;  Lounsbury  v. 
Depew,  28  Barb.  (N.  Y.)  44;  Blake  v.  Jones, 
Bailey  Eq.  (S.  Car.)  141,  21  Am.  Dec.  530; 
Sterling  v.  Wilkinson,  83  Va.  791.  See  also 
Huston  v.  Cantril,  11  Leigh  (Va.)  142. 

A  Gift  by  a  Husband  to  His  Wife  to  the  injury 
of  his  creditors  is  invalid.  Smith  v.  J.  A. 
Sommers  Mfg.  Co.,  69  111.  App.  230;  Jones  v. 
Morgan,  6  La.  Ann.  630;  Mvers  v.  King,  42 
Md.  66. 

The  delivery  by  a  husband  to  his  wife  of 
money  which  she  immediately  returns  to  him 
with  instructions  to  use  it  as  her  agent  is  not 


good  as  a  gift  as  against  the  husband's  credit- 
ors.   Little  v.  Willets,  55  Barb.  (N.  Y.)  125. 

A  Donation  Propter  Kuptias  cannot  be  made  to 
the  prejudice  of  creditois.  Mercer  v.  An- 
drews, 2  La.  538. 

A  Voluntary  Bond  payable  at  the  maker's 
death,  given  for  the  purpose  of  defrauding  the- 
maker's  wife  of  her  rights  in  his  estate,  will 
not  be  sustained  where  the  donee  was  a  party 
to  the  fraud.  Hummel's  Estate,  161  Pa.  St. 
215. 

A  voluntary  bond  must  be  postponed  until 
creditors  are  paid,  but  is  good  against  the 
parly  himself,  his  heirs  and  legatees.  Can- 
dor's Appeal,  27  Pa.  St.  119. 

A  Gift  of  Property  Exempt  from  liability  for 
the  payment  of  debts  cannot  be  avoided  or 
defeated  as  in  fraud  of  creditors.  Tillis  v. 
Dean.  (Ala.  1S98)  23  So.  Rep.  804. 

If  the  Creditor  Is  Guilty  of  laches  in  asserting 
his  rights,  and  the  property  has  increased  in 
value  in  the  hands  of  the  donee,  the  gift  will 
be  upheld.  Allen  v.  Knowiton,  47  Vt.  512. 
See  also  Huston  v.  Cantril,  11  Leigh  (Va.)  142. 

5.  Abbott  v.  Tenney,  18  N.  H.  109;  Marsh, 
v.  Fuller,  18  N.  H.  360. 

6.  Dodd  v.  McCraw,  8  Ark.  83,  46  Am  Dec. 
301;  Beloit  Second  Nat.  Bank  v.  Merrill,  81 
Wis.  142,  29  Am.  St.  Rep.  870. 

A  gift  made  by  a  person  indebted  is  never- 
theless valid  if  the  donor  retains  property  suffi- 
cient to  pay  his  debts.  Jones  v.  Young,  r 
Dev.  &  B.  L.  (18  N.  Car.)  352,  28  Am.  Dec. 
569;  Thacker  v.  Saunders,  Busb.  Eq.  (45  N. 
Car.)  145. 

7.  Louisiana.  —  Rev.  Civ.  Code  La.  (1899), 
art.  1552.  The  donee  is  a  universal  one  in  the 
sense  of  this  statute  when  the  donor  has  given 
him  all  his  property,  reserving  only  enough  to 
himself  for  subsistence.  Porche  v.  Moore,  14. 
La.  Ann.  240. 

8.  Gifts  Valid  as  Against  Subsequent  Creditors. 
—  Thomas  v.  Degraffenreid,  17  Ala.  602;  Ker- 
rigan v.  Rautigan,  43  Conn.  17;  Pierson  v. 
Heisey,  19  Iowa  114;  Hilton  v.  Morse.  75  Me. 
258;  Atkinson  v.  Phillips,  1  Md.  Ch.  507;  Nil- 
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(3)  Purchasers.  —  In  accordance  with  the  well-established  rule  of  law  that 
a  parol  gift  unaccompanied  by  the  delivery  of  possession  to  the  donee  is 
incomplete  and  does  not  operate  to  pass  title,1  it  seems  that  such  a  gift  will 
be  void  as  against  subsequent  purchasers  without  notice,  and  in  Georgia  it  is  so 
provided  by  statute.3  But  in  several  states  it  is  provided  that  a  gift  is  not 
void  merely  because  without  consideration  as  against  subsequent  purchasers 
with  notice.3 

8.  Proof  of  Gift  —  a.  CLEAR  PROOF  OF  GIFT  REQUIRED.  —  In  order  that 
the  rights  of  creditors  may  not  be  prejudiced,  that  the  donor  may  not  be  cir- 
cumvented by  fraud,  that  he  may  be  protected  from  undue  influence  which 
would  result  in  an  unequal  and  unjust  distribution  of  his  estate,  and  that 
efficacy  may  not  be  given  to  gifts  made  under  legal  incapacity,  as  well  as  on 
other  grounds,  it  is  held  that  gifts  inter  vivos  are  watched  with  caution  by  the 
courts,  and  that  to  sustain  them  clear  and  convincing  evidence  is  required.4 

Quantum  of  Proof  Required.  —  What  will  amount  to  the  clear  and  satisfactory 
proof  requisite  in  any  given  case  will  obviously  depend  upon  the  facts  in  that 
particular  case. 

The  General  Rule  may  be  stated  as  follows:  The  quantum  of  proof  requisite 
to  support  a  gift  in  any  case  is  that  which,  taking  into  consideration  the 
situation  and  relation  of  the  parties,  and  the  nature  of  the  subject-matter  of 
the  gift,  clearly  and  fully  establishes  every  fact  necessary  to  constitute  a  valid 
and  complete  gift.5 


ler  v.  Johnson,  27  Md.  6;  Blake  v.  Jones, 
Bailey  Eq.  (S.  Car.)  147,  21  Am.  Dec.  530; 
Howard  v.  Williams,  1  Bailey  L.  (S.  Car.)  575, 
21  Am.  Dec.  483;  Beloit  Second  Nat.  Bank  v. 
Merrill,  81  Wis.  11.2,29  Am.  St.  Rep.  870.  See 
also  Randall  v.  Lang,  23  Ala.  751;  Dodd  v. 
McCraw,  8  Ark.  83,  46  Am.  Dec.  301.  Seethe 
title  Fraudulent  Sales  and  Conveyances, 
ante,  p.  2 10. 

1.  See  supra,  this  section,  Requisites  to  Valid 
Gift  —  Delivery. 

2.  Code  Ga.  (1895),  §  3569.  And  see  Turner 
v.  Thurmond,  28  Ga.  174;  Black  v.  Thornton, 
31  Ga.  641. 

3.  See  r  Sumson's  Am.  Stat.  Law,  §  4503. 

4.  Clear  Proof  of  Gift  Required.  —  Burton  v. 
Bridgeport  Sav.  Bank,  52  Conn.  398,  52  Am. 
Rep.  602;  Thompson  v.  West,  56  N.  J.  Eq.  660: 
Scoville  v.  Post,  3  Edw.  (N.  Y.)  203;  Doty  v. 
Willson,  47  N.  Y.'  580;  Matter  of  Rogers,  10 
N.  Y.  App.  Div.  593;  Shirley  v.  Whitehead,  1 
Ired.  Eq.  (36  N.  Car.)  130;  Flanders  v.  Blandy, 
45  Ohio  St.  108;  Fross's  Appeal,  105  Pa.  St. 
258;  Reid  v.  Colcock,  1  Nott  &  M.  (S.  Car.) 
592,  9  Am.  Dec.  729;  Blake  v.  Jones,  1  Bailey 
Eq.  (S.  Car.)  141,  21  Am.  Dec.  530. 

One  who  claims  personal  property  as  a  gift 
by  parol  ought  to  be  held  to  make  reasonably 
strict  proof  of  the  gift.  Boudreau  v.  Boud- 
reau,  45  111.  480;  May  v.  May,  36  111.  App.  77. 

Where  a  gift  inter  vivos  is  njt  asserted  until 
after  the  death  of  the  alleged  donor  the  evi- 
dence to  sustain  it  must  be  as  clear,  strong, 
and  convincing  as  the  evidence  required  to 
sustain  a  gift  causa  mortis.  The  rule  in  both 
cases  rests  upon  the  principle  that  gifts  first 
asserted  after  the  death  of  the  alleged  donor 
are  always  regarded  with  suspicion  by  the 
courts.  Matter  of  Manhardt,  17  N.  Y.  App. 
Div.  1,  44  N.  Y.  Supp.  836. 

Where  an  alleged  donor  has  been  surrounded 
during  his  last  sickness  by  the  family  and  rela- 
tives of  the  alleged  donee,  ana  the  claimant 


has  had  opportunities  to  obtain  possession  of 
the  subject  of  the  alleged  gift,  the  proof  in 
support  of  the  claim  ought  to  be  clear  and  sat- 
isfactory upon  every  point  essential  10  title  by 
gift.    Scott  v.  Reed,  153  Pa.  Si.  14. 

5.  Hesse  v.  Hemberger,  (Tenn  Ch.  1896)  39 
S.  W.  Rep.  1063.  See  also  Matter  of  O'Con- 
nell,  33  N.  Y.  App.  Div.  483. 

As  to  what  must  be  proved  to  show  a  valid 
gift  in  general  see  supra,  this  title,  Fraud  and 
Undue  Influence,  and  supra,  this  section,  Re- 
quisites to  Valid  Gift. 

As  to  the  quantum  of  proof  requisite  in  par- 
ticular cases,  see  supra,  this  section,  Particular 
Cases  of  Gi Its  Considered. 

Proof  of  Righteousness  of  Gift.  —  It  has  been 
held  in  England  that  a  person  who  obtains  by 
voluntary  donation  a  benefit  from  another  is 
bound  to  prove  that  the  transaction  was 
righteous  and  that  the  donor  voluntarily  and 
deliberately  made  the  donation  with  full 
knowledge  of  its  nature  and  effect.  Cooke  v. 
Lamotte,  15  Beav.  234;  Hoghton  v.  Hoghton, 
15  Beav.  278;  Coutts  v.  Acworth,  L.  R.  8  Eq. 
558. 

It  seems  that  in  the  United  States  the  courts 
have  not  usually  required  such  proof  from  the 
donee  until  he  is  put  on  the  defensive  by  the 
appearance  in  the  case  of  some  indication  of 
weakness  of  mind,  undue  influence,  fraud,  de- 
ception, confidential  relation,  or  other  element 
to  render  the  transaction  at  least  suspicious. 
Hasel  v.  Beilstein,  179  Pa.  St  560. 

Evidence  Sufficient  to  Establish  Gift.  —  Evi- 
dence that  the  person  claiming  property  as  a 
gift  had  possession  of  it  with  the  knowledge 
of  the  alleged  donor  up  to  the  time  of  the  lat- 
ter's  death,  together  with  proof  of  acts  and 
declarations  of  the  donor  indicating  a  gift,  is 
sufficient  to  establish  prima  facie  a  gift  ccm- 
pleted  by  delivery.  Rix  v.  Hunt,  16  N.  Y. 
App.  Div.  540  To  the  same  effect  see  Olson 
v.  Gifford,  96  Iowa  734. 
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b.  Admissibility  and  Effect  of  Evidence  —  (i)  Circumstances  of 
Parties.  —  The  situation,  relation,  and  circumstances  of  the  parties  and  of  the 
subject  of  the  gift  may  be  taken  into  consideration  in  determining  the  inten- 
tion of  the  parties.1 

(2)  Delivery  and  Possession  of  Property.  —  Proof  of  the  delivery  of  property 
by  the  owner  to  another  and  of  the  assumption  of  possession  by  the  latter  is 
not  sufficient  of  itself  to  establish  a  gift.  Such  transfer  of  possession  may 
have  been  made  for  a  valuable  consideration,  or  with  no  intention  of  passing 
title  to  the  property.  To  show  a  gift  it  must  further  appear  that  the  property 
was  delivered  with  the  intention  of  making  a  gift.* 

Possession  of  Donee  After  Donor's  Death.  — ■  The  mere  fact  that  a  person  claiming 
property  as  a  gift  after  the  death  of  the  alleged  donor  has  the  property  in  his 
possession  has  little  if  any  weight  on  the  question  of  a  gift,  where  the  claimant 
has  had  access  to  the  property  and  effects  of  the  alleged  donor  during  his  last 
sickness,  or  after  his  death.3  But  it  has  been  held  that  where  a  person  claims 
property  as  a  gift  from  a  decedent  who  was  living  with  the  claimant  at  the 
time  of  his  death,  the  fact  that  the  property  was  in  the  claimant's  possession 
at  the  time  of  the  death  of  the  alleged  donor  is  a  circumstance  entitled  to 
some  consideration  as  showing  that  there  was  no  occasion  for  a  visible  trans- 
fer of  the  possession  to  complete  the  gift.4 

(3)  Declarations  of  Alleged  Donor  —  Antecedent  and  Contemporaneous  Declarations.  — 
The  declarations  of  an  alleged  donor  made  before  or  at  the  time  of  the  trans- 
action are  admissible  as  evidence  of  his  intention  to  make  a  gift,5  but  in  such 


For  other  cases  where  the  evidence  was  held 
sufficient  to  show  a  gift,  see  Mackintosh  v. 
Stuart,  36  Baav.  21;  Wheeler  v.  Glasgow, 
97  Ala.  700;  Meyer  v.  Koehring,  129  Mo. 
15;  Space  v.  Guest,  (M.  J.  1887)  10  Atl.  Rep.  152; 
Fowler  v.  Lockwooi,  3  Redf.  (N.  Y.)  465; 
Mercantile  Safe  Deposit  Co.  v.  Huntington, 
89  Hun  (N.  Y.)46s.  See  also  Buswell  v.  Fuller, 
161  Mass.  220;  Rote  v.  Warner,  17  Ohio  Cir. 
Ct.  34.2. 

For  Evidence  Held  Insufficient  to  show  a  gift, 
see  Thompson  v.  West,  56  N.  J.  Eq.  660;  Mat- 
ter of  Ward,  2  Redf.  (N.  Y.)  251;  Scoville  v. 
Post,  3  Edw.  (N.  Y.)  203;  De  Puy  v.  Stevens, 
37  N.  Y.  App.  Div.  289;  McCamraon  v.  Dilla- 
bv,  30  Cine.  L.  Bui  89,  11  Ohio  Dec.  (Reprint) 
824;  Scott  v.  Reed,  153  Pa.  St.  14;  Wells  v. 
Ayers,  84  Va.  341. 

For  evidence  held  sufficient  to  show  that  the 
transaction  was  not  a  gift,  see  Cowee  v.  Cor- 
nell, 75  N.  Y.  91,  31  Am.  Rep.  428. 

1.  Circumstances  of  Parties  Admissible  on  Ques- 
tion of  Gift.  —  Fa rlee  v.  Field,  (N.  J.  1897)  36 
Atl.  Rep.  945;  Cooper  v.  Burr,  45  Barb.  (N. 
Y.)  9;  Porter  v.  Gardner,  60  H  an  (N.  Y.)57i; 
Decker  v.  Union  Dime  Sav.  Inst.,  15  N.  Y. 
App.  Div.  553;  Rix  v.  Hunt,  16  N.  Y.  App. 
Div.  540;  Wambold  v.  Vick,  50  Wis.  456. 

2.  Richardson  v.  Richardson,  148  111.  563. 
citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
1336. 

The  Mere  Possession  of  the  Property  is  not  suffi- 
cient evidence  of  a  gift,  for  this  may  be  con- 
sistent with  a  mere  custody  or  agency.  The 
evidence  must  show  that  the  donor  intended 
to  divest  himself  of  the  property,  and  should 
be  inconsistent  with  any  other  purpose.  Mat- 
ter of  Bolin,  136  N.  Y.  177. 

3.  Possession  of  Donee  After  Donor's  Death  of 
Little  Weight.  —  Beellis  v.  Lyons,  97  Mich. 
398;  Buie  v.  Buie,  67  Miss.  456;  Grey  v.  Grey, 
47  N.  Y.  552;  Lounsbury  v.  Depew,  28  Barb. 


(N.  Y.)  44;  Matter  of  Manhardt,  17  N.  V.  App. 
Div.  i;  Drischler  v.  Van  Den  Henden,  49  N.  Y. 
Super.  Ct.  508;  Dickeschied  v.  Exchange  Bank, 
28  W.  Va.  341. 

In  Smith  v.  Burnet,  34  N.  J.  Eq.  219,  35  N. 
J.  Eq.  314,  the  facts  that  an  executor  had  in 
his  possession  a  certificate  of  stock  which 
stood  in  his  testator's  name  on  the  books  of 
the  corporation,  and  that  the  testator  had  given 
to  him  a  power  of  attorney  to  receive  and 
assign  any  scrip  or  dividends  due  and  to  re- 
ceive the  interest,  were  held  not  to  show  con- 
clusively a  gift  of  the  stock  to  the  execu- 
tor. 

4.  Bennett  v.  Cook,  28  S.  Car  353. 

5.  Donor's  Antecedent  or  Contemporaneous  De- 
clarations Admissible  to  Show  Intention  —  United 

States.  —  Miller  v.  Clark,  40  Fed.  Rep.  15. 

Alabama.  —  Gillespie  v.  Burleson,  28  Ala. 
551- 

California.  —  Ruiz  v.  Dow,  113  Cal.  490. 

Connecticut.  —  Guinan's  Appeal,  70  Conn. 
342:  Meriden  Sav.  Bank  v.  Wellington,  64 
Conn.  553. 

Georgia.  —  Rives  v.  Lamar,  94  Ga.  186. 

Illinois.  —  Weaver  v.  Weaver,  73  111.  App. 
301,  citing  7  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  52. 

New  York.  —  Hackney  v.  Vrooman,  62  Barb. 
(N.  Y.)  650;  Kelly  v.  Campbell,  2  Abb.  App. 
Dec.  (N.  Y.)492;  Porter  v.  Gardner,  60  Hun 
(N.  Y.)  571. 

South  Carolina.  —  Banks  v.  Hatton,  I  Nott 
&  M.  (S.  Car.)  221;  Richards  v.  Munro,  30  S. 
Car.  284. 

Tennessee.  —  Hesse  v.  Hemberger,  (Tenn. 
Ch.  1896)  39  S.  W.  Rep.  1063., 

See  also  Sherman  v.  Sherman,  75  Iowa  136; 
Wambold  v.  Vick,  50  Wis.  456. 

The  declarations  of  an  alleged  donor  that  he 
intended  to  make  and  had  made  a  gift  are  ad- 
missible. Hunter  v.  Hunter,  19  Barb.  (N.  Y.) 
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case  the  whole  of  what  the  donor  said  or  did  at  the  time  must  be  taken 
together  to  ascertain  his  intention.1  A  declaration  by  an  alleged  donor  of  an 
intention  to  give  and  the  subsequent  possession  by  the  donee  of  the  property 
intended  to  be  given  are  sufficient  to  authorize  the  presumption  that  the  gift 
was  actually  made.2 

Subsequent  Declarations. — -Where  the  circumstances  attending  a  particular 
transaction  are  equivocal  as  to  whether  or  not  it  was  intended  as  a  gift,  a  sub- 
sequent explicit  declaration  by  the  alleged  donor  of  his  intention  is  admissible, 
not  for  the  purpose  of  changing  the  character  of  the  transaction,  but  of 
determining  what  it  was.3  But  where  the  proof  of  a  gift  is  full  and  satis- 
factory, the  donor's  subsequent  declarations  that  a  gift  was  not  intended  are 
not  admissible.*  The  rights  of  the  donee  in  such  case  will  not  be  affected  by 
a  secret  intention  on  the  part  of  the  donor  not  to  make  a  gift.5  An  admission 
by  the  donor,  although  evidence  to  be  weighed  by  the  jury  as  tending  to 
establish  a  gift,  is  not  in  itself  sufficient  proof  of  the  gift.6 

c.  Burden  of  Proof.  —  The  burden  of  proving  a  gift  rests  upon  the 
person,  asserting  it.7 

d.  Fact  of  Gift  a  Question  for  Jury.  —  The  question  whether  or 
not  there  has  been  a  gift  in  a  particular  case  is  for  the  consideration  of  the 
jury,  and  the  evidence  on  the  subject  should  therefore  be  submitted  to  it.8 


631.  See  also  Erie,  etc.,  R.  Co.  v.  Knowles, 
117  Pa.  St.  77. 

The  declarations  of  an  alleged  donor  made 
a  short  time  before  the  time  of  the  alleged 
gift  are  admissible  to  show  that  the  donor's 
pre-existing  intention  to  make  a  gift  had  been 
changed.    Sherman  v.  Sherman,  75  Iowa  136. 

1.  Pitts  v.  Mangum,  2  Bailey  L.  (S.  Car.) 
588. 

2.  M'Cluney  v.  Lockhart,  1  Bailey  L.  (S. 
Car.)  117. 

On  the  question  of  a  gift  by  a  decedent,  his 
deliberate  admissions,  if  they  are  sufficiently 
clear,  full,  and  precise,  and  relate  to  existing 
facts  and  not  to  a  mere  intention,  are  compe- 
tent to  establish  the  gift.  Sourwine  v.  Clay- 
pool,  138  Pa.  St.  126. 

3.  Donor's  Subsequent  Declarations  Admissible 
to  Show  Intent.  —  Hansell  v.  Bryan,  19  Ga. 
167;  Minchin  v.  Merrill,  2  Edw.  (N.  Y.)  333; 
Doty  v.  Willson.  47  N.  Y.  580;  Swab  v.  Miller, 
(Pa.  1887)  9  Atl.  Rep.  667.  See  also,  that 
the  donor's  subsequent  declarations  are  ad- 
missible on  the  question  of  a  gift,  Burney 
v.  Ball,  24.  Ga.  505;  Porter  v.  Allen,  54  Ga. 
623;  Poullain  v.  Poullain,  76  Ga.  420;  Rollins 
v.  Lawrence,  (Ky.  1895)  31  S.  W.  Rep,  273; 
Harris  v.  Hopkins,  43  Mich.  272,  38  Am.  Rep. 
180;  Hurlburt  v.  Hurlburt,  (Supm.  Ct.  Gen. 
T.)  2  N.  Y.  Supp.  317;  Porter  v.  Gardner,  60 
Hun  (N.  Y.)  571;  Van  Slooten  v.  Wheeler, 
(Suptr.  Ct.  Gen.  T.)  15  N.  Y.  Supp.  591;  Buck 
v.  Henderson,  (Pa.  1886)  4  Cent.  Rep.  697; 
Brashears  v.  Blassingame,  1  Nott  &  M.  (S. 
Car.)  223,  note;  Davis  v.  Davis,  1  Nott  &  M. 
(S.  Car.)  225,  note;  Reid  v.  Colcock,  1  Nott  & 
M.  (S.  Car.)  592,  9  Am.  Dec.  729;  Blake  v. 
Jones,  Bailey  Eq.  (S.  Car.)  141,  21  Am.  Dec. 
530. 

Thus  where  a  father  delivered  money  to 
his  son  under  circumstances  rendering  it  un- 
certain whether  the  transaction  was  intended 
as  a  loan  or  a  gift,  it  was  held  that  the  father's 
subsequent  declaration  that  it  was  intended  as 
a  gift  was  competent.  Doty  v.  Willson,  47  N. 
Y.  580. 


4.  Donor's  Subsequent  Declarations  Not  Admis- 
sible to  Controvert  Gift.  —  Blalock  v.  Miland,  87 
Ga.  573;  VVestcott  v.  Westcott,  75  Iowa  628; 
Betts  v.  Francis,  30  N.  J.  L.  152;  M'Kane  v. 
Bonner,  1  Bailey  L.  (S.  Car.)  113;  Bennett 
v.  Cook,  28  S.  Car.  353.  See  also  W'hitaker  v. 
Marsh,  62  N.  H.  477. 

On  a  question  of  a  gift  of  real  estate,  dec- 
larations of  the  donor  made  after  the  time  of 
the  alleged  gift  and  while  the  donee  was  in 
possession,  are  not  admissible  to  disprove  the 
gift.    Porter  v.  Allen,  54  Ga.  623. 

5.  Betts  v.  Francis,  30  N.  J.  L.  152. 

6.  Rooney  v.  Minor,  56  Vt.  527. 

7.  Burden  of  Proving  Gift  Rests  upon  Person 
Asserting  It. —  Phillipson  v.  Kerry,  32  Beav. 
628;  Coullwas  v.  Swan,  19  W.  R.485;  Wheeler 
v.  Glasgow,  97  Ala.  700;  Porter  v.  Allen,  54 
Ga.  623;  Wilson  v.  Wilson,  99  Iowa  688; 
Cooney  v.  Ryter,  46  La.  Ann.  883;  Hanson  v. 
Millett,  55  Me.  184;  Walker  v.  Welch,  (Mass. 
1887)  11  N.  E.  Rep.  727;  Haydock  v.  Haydock, 
34  N.  J.  Eq.  570,  38  Am.  Rep.  385;  Matter  of 
Rogers,  10  N.  Y.  App.  Div.  593;  Jones  v.  Per- 
kins, 29  N.  Y.  App.  Div.  37;  Drischler  v.  Van 
Den  Henden,  49  N.  Y.  Super.  Ct.  508.  Com- 
pare Cook  v.  Dowling,  (Brooklyn  City  Ct. 
Gen.  T.)  6  Misc.  (N.  Y.)  271. 

The  burden  of  proving  a  gift  is  upon  the 
person  claiming  title  thereunder,  the  presump- 
tion of  ownership,  when  once  established,  con- 
tinuing until  alienation  is  shown.  Hanson  ». 
Millett,  55  Me.  184. 

8.  Gift  a  Question  for  Jury — A'ansas.  —  Flani- 
gan  v.  Waters,  57  Kan.  18. 

Kentucky.  —  Jones  v.  Jones,  (Ky.  1897)  43  S. 
W.  Rep.  412. 

Massachusetts.  —  Nye  v.  Chace,  139  Mass. 
37Q- 

New  Hampshire.  —  Peirce  v.  Burroughs,  58 
N.  H.  302. 

New  Jersey.  —  Betts  v.  Francis,  30  N.  J.  L. 

152. 

New  York.  —  Trow  v.  Shannon,  78  N.  Y.  446. 
Pennsylvania.  —  Hess  v.  Brown,  111  Pa.  St. 
124;   Osthaus  v.  McAndrevv,  (Pa.  18S7)  8  Atl. 


105 1 


Volume  XIV. 


Gifts  Causa  Mortis. 


GIFTS. 


Definition* 


e.  Donee  as  Witness  After  Death  of  Donor.  —  Under  statutes 
prohibiting  persons  from  testifying  as  to  their  transactions  with  a  person 
deceased,  it  has  been  held  that  in  an  action  by  or  against  the  personal  repre- 
sentative of  a  decedent  to  recover  property  claimed  as  a  gift  from  the  decedent, 
the  person  claiming  the  property  as  donee  is  not  a  competent  witness  as  to 
what  passed  between  him  and  the  decedent.1 

VII.  Gifts  Causa  Mortis  —  1.  Definition.  —  A  gift  causa  mortis  is  a  gift  of 
personal  property  made  in  the  immediate  apprehension  of  death,  subject1 
to  the  conditions,  expressed  or  implied,  that  if  the  donor  should  not  die  as 
expected,  or  if  the  donee  should  die  first,  or  if  the  donor  should  revoke  the 
gift  before  death,  the  gift  shall  be  void.2 

Contingent  Nature  of  Gift  Inferred  from  Circumstances.  —  It  is  not  necessary  that  the 
condition  that  the  donee  shall  hold  the  property  only  in  case  of  the  death  of 
the  donor  should  be  expressed.  Where  the  gift  is  made  in  contemplation  of 
death,  though  absolute  in  form,  it  will  be  inferred  from  the  circumstances  that 


Rep.  437;  Horn  v.  Buck.  (Pa.  1887)  8  Atl.  Rep. 
609;  Swab  v.  Miller,  (Pa.  1887)  9  Atl.  Rep.  667; 
Jacques  v.  Founhman,  137  Pa.  Si.  428;  Pat- 
terson v.  Dushane,  137  Pa.  St.  23;  Sourwine 
v.  Claypool,  138  Pa.  St.  126;  Osierhout's  Es- 
tate, 148  Pa.  St.  223. 

South  Carolina. —  M'Kane  v.  Bonner,  I  Bailey 
L.  (S.  Car.)  113;  McLure  v.  Lancaster,  24  S. 
Car.  273,  58  Am.  Rep.  259. 

Whether  or  not  there  has  been  a  delivery  is 
a  question  of  fact  for  the  jury.  Thomas  v. 
Degraffenreid,  17  Ala.  602;  Hunt  ».  Hunt,  119 
Mass.  474;  Kelly  v.  Maness,  123  N.  Car.  236; 
Porter  v.  Gardner,  60  Hun  (N.  Y.)  571. 

The  intention  of  the  alleged  donor  is  a  ques- 
tion of  fact.  Decker  v.  Union  Dime  Sav. 
Inst.,  15  N.  Y.  App.  Div.  553;  Kelly  v. 
Maness,  123  N.  Car.  236. 

In  an  action  to  recover  property  claimed  as 
a  gift  from  ins  defendant  where  the  plaintiff's 
evidence  raises  a  presumption  of  the  gift,  it  is 
for  the  jury  to  determine  whether  this  is  re- 
butted by  the  testimony  produced  by  the  de- 
fendant. M'Cluney  v.  Lockhart,  1  Bailey  L. 
(S.  Car.)  117. 

Where  the  declarations  of  the  alleged  donor 
that  he  had  given  are  received  in  evidence,  it 
is  a  question  for  the  jury  whether  a  gift  is 
thereby  proved.  Sprouse  v.  Littlejohn,  22  S. 
Car.  358. 

Whether  a  particular  transaction  was  in- 
tended as  a  sale  or  a  gift  is  a  question  of  fact 
for  the  jury.    Keiser  v.  State,  82  Ind.  379. 

1.  Donee  Incompetent  Witness  After  Death  of 
Donor.  —  Wertz  v.  Merrilt,  74  Iowa  683,  Jones 
v.  Jones,  (Ky.  1897)  43  S.  W.  Rep.  412;  Smith 
v.  Burnet,  34  N.  J.  Eq.  219,  35  N.  J.  Eq.  314; 
Wilson  v.  Featherston,  122  N.  Car.  747;  Pat- 
terson v.  Dushane,  115  Pa.  St.  334;  Flanagan 
v.  Nash,  185  Pa.  St.  41;  Rooney  v.  Minor,  56 
Vt.  527.    See  generally  the  title  Witnesses. 

But  the  claimant  may  testify  as  to  state- 
ments of  a  third  person  since  deceased,  show- 
ing a  gift  to  him.  Bump  v.  Pratt,  84  Hun  (N. 
Y.)  201. 

2.  Justinian's  Definition  of  Donatio  Causa  Mortis 

is  as  follows:  "  Mortis  causa  donatio  est,  quae 
propter  mortis  fit  suspicionem;  cum  quis  ita 
donat,  ut  si  quid  humanitus  ei  contigisset, 
haberet  is  qui  accepit;  sin  autem  supervixisset 
is,  qui  donavit,  reciperet;  vel  si  eura  dona- 
tionis  pcenituisset,  aut  prius  decesserit  is,  cui 


donatum  sit."  Just.,  lib.  ii.,tit.  7,  §  1.  This 
definition  has  been  frequently  approved.  See 
Tate  v.  Hilbert,  2  Ves.  Jr.  m;  Staniland  v. 
Willott,  3  Macn.  &  G.  664;  Hatcher  v.  Buford, 
60  Ark.  169;  Nicholas  v.  Adams,  2  Whart. 
(Pa.)  17;  Meach  v.  Mench,  24  Vt.  591. 

Blackstone's  Definition. —  Blackstone  says 
that  a  donation  causa  mortis  lakes  place 
"  when  a  person  in  his  last  sickness,  appre- 
hending his  dissolution  near,  delivers  or 
causes  to  be  delivered  to  another  the  posses- 
sion of  any  personal  goods  *  *  *  to  keep 
in  case  of  his  decease."  2  Black.  Com.  514. 
See  also  Raymond  v.  Sellick,  10  Conn.  480: 
Rhodes  v.  Childs.  64  Pa.  St.  18;  Sheegog  v. 
Perkins,  4  Baxt.  (Tenn  )  273. 

Redfield's  Definition.  —  J  udge  Redfield  defines 
a  gift  causa  mortis  as  "  a  gift  of  personal 
estate,  made  in  prospect  of  death  at  no  very 
remote  period,  and  which  is  dependent  upon 
the  condition  of  death  occurring,  substantially 
as  expected  by  the  donor,  and  that  the  same 
be  not  revoked  before  death."  3  Redf.  on 
Wills,  322,  cited  in  Jayne  v.  Murphy,  31  111. 
App.  28. 

Judge  Woodward  defines  it  as  "  a  gift  of  a 
chattel,  made  by  a  person  in  his  last  illness, 
or  in  periculo  mortis,  subject  to  the  implied 
conditions  that  if  the  donor  recover  or  if  the 
donee  die  first  the  gift  shall  be  void."  Miche- 
ner  v.  Dale,  23  Pa.  St.  59,  quoted  in  Gourley  v. 
Linsenbigler,  51  Pa.  St  345.  See  also  Wells 
v.  Tucker,  3  Binn.  (Pa.)  366;  Smith  v.  Fergu- 
son, 90  Ind.  229.  46  Am.  Rep.  216. 

Chief  Justice  Gibson  defines  it  briefly  as  "  a 
conditional  gift,  dependent  on  the  contingency 
of  expected  death."  Nicholas  v.  Adams,  2 
Whart.  (Pa)  17,  quoted  in  Kiff  v.  Weaver,  94 
N.  Car.  274,  55  Am.  Rep.  6ot. 

For  Other  Definitions,  see  Hedges  v.  Hedges, 
Prec.  Ch.  269;  Kilby  v.  Godwin,  2  Del.  Ch. 
61;  Roberts  v.  Draper,  18  111.  App.  167;  Reed 
v .  Barn um.  36  111.  App.  525 ;  Marsh  v.  Prentiss, 
48  111.  App.  74;  Devol  v.  Dye,  123  Ind.  321; 
Dole  v.  Lincoln,  31  Me.  422;  Leyson  r.  Davis, 
17  Mont.  220;  Ogilvie  v.  Ogilvie,  I  Bradf.  (N. 
Y.)  356;  Oveiton  v.  Sawyer.  7  Jones  L.  (52  N. 
Car.)  6,  75  Am.  Dec.  444;  Dickeschied  v.  Ex- 
change Bank.  28  W.  Va.  340;  Henschel  v. 
Maurer,  69  Wis.  576,  2  Am.  St.  Rep.  757} 
Crook  v.  Baraboo  First  Nat.  Bank,  83  Wis.  31, 
35  Am.  St.  Rep.  17. 


1052 


Volume  XIV. 


Gifts  Causa  Mortis. 


GIFTS.  Distinguished  from  Other  Transfers. 


it  was  the  intention  of  the  donor  that  the  property  should  be  held  as  a  gift 
only  in  case  he  should  die  as  expected.  A  gift  made  by  a  person  on  his 
deathbed  will  ordinarily  be  presumed  to  have  been  intended  as  a  gift  causa 
mortis.*  But  the  mere  fact  that  the  donor  was  in  extremis  at  the  time  of  the 
gift  will  not  be  sufficient  to  convert  the  gift  into  a  gift  causa  mortis  where  it 
appears  that  an  absolute  and  irrevocable  gift  was  intended.2 

Gifts  Causa  Mortis  Derived  from  Civil  Law.  —  The  doctrine  of  gifts  causa  mortis  is 
derived  from  the  civil  law,  and  such  gifts  have  been  recognized  by  the  com- 
mon law  of  England  from  an  early  period.3 

2.  Gifts  Causa  Mortis  Distinguished  from  Other  Gratuitous  Transfers  —  a.  From 
Legacies. — Gifts  causa  mortis  are  frequently  spoken  of  as  being  of  the 
nature  of  legacies,4  but  while  such  gifts  have  several  characteristic  properties 
in  common  with  legacies  they  differ  from  the  latter  in  many  important 
respects. 

A  Gift  Causa  Mortis  Resembles  a  Legacy  in  that  it  is  made  in  contemplation  of 
death,  is  revocable  during  the  life  of  the  donor,  and  is  subject  to  his  debts  in 
the  event  of  a  deficiency  of  assets.  But  a  gift  causa  mortis  is  revocable  and 
subject  to  the  debts  of  the  donor  not  because  it  is  testamentary  in  character, 
but  for  the  reason  that  revocability  is  one  of  the  conditions  annexed  to  the 
gift,  and  that  unless  defeasible  in  favor  of  the  donor's  creditors  it  would  be 
fraudulent  as  to  them,  inasmuch  as  a  man  who  is  unable  to  pay  his  debts  is 
not  permitted  to  give  away  his  property.5 

A  Gift  Causa  Mortis  Differs  from  a  Legacy  in  that  actual  delivery  of  the  property 
by  the  donor  in  his  lifetime  is  essential  to  its  validity,  while  in  the  case  of  a 
legacy  the  property  remains  in  the  possession  of  the  testator  until  his  decease. 
Again,  the  claim  of  the  donee  need  not  be  proved  in  a  court  of  probate  ;  the 
title  to  the  property  passes  to  him  by  the  delivery,  defeasible  only  during  the 
lifetime  of  the  donor,  and  becomes  absolute  immediately  upon  the  donor's 
death,  without  the  intervention  of  his  personal  representatives.  1  he  donee 
takes  the  gift  not  from  the  personal  representative,  but  against  him,  and  no 
act  or  assent  on  the  part  of  the  latter  is  necessary  to  perfect  the  donee's  title. 
A  gift  causa  mortis  is  a  claim  against  the  representative ;  a  legacy  is  a  claim 
from  him.6 

1.  Gift  Made  by  Dying  Person  Presumed  to  Be  Gift  Brown,  34  N.  H.  439;  Baker  v.  Smith,  66  N. 
Causa  Mortis.  —  Gardner  v.  Parker,  3  Madd.      H.  422. 

184;  Sianiland  v.  Willott,  3  Macn.  &  G.  664;  "  A  donatio  causa  mortis  is  of  the  nature  of  a 
Ammon  v.  Martin,  59  Ark.  191;  Kenistons  v.  legacy.  It  becomes  a  valid  gift  only  upon  the 
Sceva,  54  N.  H.  24;  Grymes  v.  Hone,  49  N.  Y.  decease  of  the  donor."  Jones  v.  Brown,  34  N. 
17,  io  Am.  Rep.  313;  Merchant  v.  Merchant,  2  H.  439.  To  the  same  effect  see  Matter  of 
Bradf.  (N.  Y.)432;  Bliss  v.  Fosdick,  86  Hun  (N.  Manhardt.  17  N.  Y.  App.  Div.  1. 
Y.)  162,  affirmed  151  N.  Y.  625;  Rhodes  v.  5.  Points  of  Resemblance  Between  Gift  and 
Childs,  64  Pa.  St.  18;  Meach  v.  Meach,  24  Vt.  Legacy. —  Raymond  v.  Sellick,  10  Conn.  480; 
591.  Marshall  v.  Berry,  13  Allen  (Mass.)  43;  Emery 

Where  a  gift  is  made  in  the  last  sickness  of  v.  Clough.  63  N.  H.  552,  56  Am.  Rep.  543; 
the  donor,  who,  during  the  whole  course  of  Bloomer  v.  Bloomer,  2  Bradf.  (N.  Y.)  339; 
his  illness,  did  not  expect  to  recover,  it  will  be  Gaao  v.  Fisk,  43  Ohio  St.  462,  54  Am.  Rep. 
presumed  that  it  was  intended  as  a  gift  causa  819;  Nicholas  v.  Adams,  2  Whart.  (Pa.)  17; 
mortis.  Merchant  v.  Merchant,  2  Bradf.  (N.  Rhodes  v.  Childs,  64  Pa.  St.  18;  Holley  v. 
Y.)  432.  Adams.  16  Vt.  206,  42  Am.  Dec.  508. 

2.  See  supra,  this  title,  Gifts  Inter  Vivos —  6.  Difference  Between  Gift  and  Legacy. —  Ray- 
Definition.  mond  v.  Sellick,  10  Conn.  480;   Marshall  v. 

3.  Ward  v.  Turner,  2  Ves.  431,  I  White  &  T.  Berry,  13  Allen  (Mass.)  43;  Emery  v.  Clough, 
Lead.  Cas.  1058;  Tate  v.  Hilbert,  2  Ves.  Jr.  63  N.  H  552,  56  Am.  Rep.  543:  Holley  v. 
in;  Wells  v.  Tucker,  3  Binn.  (Pa.)  366.    See     Adams,  16  Vt.  206,  42  Am.  Dec.  508. 

these  cases  for  a  discussion  of  the  donatio  An  essential  difference  bet  ween  a  legacy  and 
causa  mortis  of  the  civil  law.  a  donatio  mortis  causa  consists  in  the  indepen- 

The  earliest  English  cases  on  the  subject  dence  of  the  title  of  the  donee  of  any  act  of 
found  in  the  books  seem  to  be  Hedges  v.  consent  of  the  legal  representative.  Dole  v. 
Hedges,  Prec.  Ch.  269  (1708),  and  Jones  v.      Lincoln,  31  Me.  422. 

Selby,  Prec.  Ch.  300  (1710).  A  donatio  causa  mortis  partakes  somewhat 

4.  Gift  Causa  Mortis  of  Nature  of  Legacy.  —  See  of  the  character  of  a  testamentary  disposition, 
Bryson  v.  Brownrigg,  9  Ves.  Jr.  1;  Jones  :•.      but  the  assent  of  the  personal  representative 
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b.  From  Gifts  Inter  Vivos. — Strictly  speaking,  all  gifts  between  living 
persons,  whether  made  in  expectation  of  death  or  not,  are  of  course  gifts  inter 
vivos;1  but  a  gift  causa  mortis,  while  resembling  what  is  known  technically  as 
a  gift  inter  vivos  in  some  respects,  presents  also  several  important  points  of 
difference. 

A  Gift  Causa  Mortis  Resembles  a  Gift  Inter  Vivos  in  that  delivery  is  essential  to  its 
validity,8  and  further  in  that  it  is  not  good  as  against  the  donor's  creditors 
where  there  is  a  deficiency  of  assets.3  In  many  respects,  especially  so  far  as 
subject-matter  and  execution  are  concerned,  the  law  of  the  two  classes  of  gift- 
is  identical,  but  for  the  convenience  of  the  practitioner  the  decisions  on  the 
subject  have  been  grouped  separately. 

A  Gift  Causa  Mortis  Differs  from  a  Gift  Inter  Vivos  in  that  it  is  made  in  expectation 
of  death,4  and  also  in  that  a  gift  inter  vivos,  when  completely  executed,  is 
absolute  and  irrevocable,  passing  an  indefeasible  title  at  once  to  the  donee, 
and  leaving  the  donor  with  no  further  interest  in  or  control  over  the  property, 
while  a  gift  causa  mortis,  although  all  the  requirements  as  to  delivery,  etc., 
have  been  complied  with,  is  a  conditional  gift  to  take  effect  only  upon  the 
death  of  the  donor,  who  in  the  meantime  has  the  power  of  revocation,  and 
may  at  any  time  resume  the  property  and  annul  the  gift.5 

3.  Requisites  to  Valid  Gift  Causa  Mortis  —  a.  GENERALLY.  —  To  constitute 
a  valid  gift  causa  mortis  three  things  are  necessary.  The  gift  must  be  made 
in  view  of  the  donor's  impending  death,  the  donor  must  die  of  the  disorder  or 
peril,  and  there  must  be  a  delivery  of  the  thing  given.6  These  essentials  will 
be  considered  in  detail. 


is  not  essential  to  its  validity.  If  needed  to 
pay  debts,  it  may  be  recovered  by  the  repre- 
sentative; but  if  there  be  a  residuum  of  the 
gift  after  the  payment  of  the  debts,  it  goes  to 
the  donee,  and  not  to  the  intestate's  estate. 
Kiff  v.  Weaver,  94  N.  Car.  274,  55  Am.  Rep.  601 ; 
Seybold  v.  Grand  Forks  Nat.  Bank,  5  N.  Dak. 
460,  citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  1352. 

A  distinguishing  test  between  a  gift  causa 
mortis  and  a  testamentary  disposition  is  the 
fact  of  delivery.  Trenholm  v.  Morgan,  28  S. 
Car.  268. 

1.  Per  Gibson,  C.  J.,  in  Nicholas  v.  Adams, 
2  Whart.  (Pa.)  17. 

2.  See  sections  of  this  article  treating  the 
question  of  delivery. 

3.  See  supra,  this  title,  Gifts  Inter  Vivos  — 
Validity  and  Effect  of —  As  Against  Third 
Persons — Creditors;  and  infra,  this  title,  Gifts 
Causa  Mortis  —  Validity  and  Effect  of —  As 
Against  Creditors.  Note,  however,  the  distinc- 
tion as  to  the  validity  of  a  gift  inter  vivos 
between  the  rights  of  subsisting  and  of  subse- 
quent creditors. 

4.  See  supra,  this  title,  the  definitions  of 
gifts  inter  vivos  and  gifts  causa  mortis;  Telford 
v.  Patton,  144  111.  611  [citing  8  Am.  and  Eng. 
Encyc.  of  Law  (rst  ed.)  1313,  1330];  Dresser 
v.  Dresser,  46  Me.  48;  Yancey  v.  Field,  S5  Va. 
758. 

5.  Distinction  Between  Gifts  Causa  Mortis  and 
Inter  Vivos  —  Connecticut.  —  Raymond  v.  Sel- 
lick,  10  Conn.  480:  Guinan's  Appeal,  70  Conn. 
342. 

Illinois.  —  Barnum  v.  Read,  136  111.  388. 

Indiana.  —  Smith  v.  Dorsey,  38  Ind.  451,  10 
Am.  Rep.  118;  Devol  v.  Dye,  123  Ind.  321. 

Maine.  —  Dresser  v.  Dresser,  46  Me.  48. 

Massachusetts.  —  Sessions  v.  Moseley,  4 
Cush.  (Mass.)  87. 


New  Hampshire.  —  Reed  v.  Spaulding,  42  N. 
H.  114. 

New  York.  —  Bedell  v.  Carll,  33  N.  Y.  581; 
Doty  v.  Willson,  47  N.  Y.  580;  Williams  v. 
Guile,  117  N.  Y.  343;  Ridden  v.  Thrall,  125  N. 
Y.  572,  21  Am.  St.  Rep.  758;  Irish  v.  Nutting, 
47  Barb.  (N.  Y.)  370;  Johnson  v.  Spies,  5  Hun 
(N.  Y.)  468;  Curtiss  v.  Barrus,  38  Hun  (N.  Y.) 
165. 

Pennsylvania.  —  Flanagan  v.  Nash,  185  Pa. 
St.  41. 

Tennessee.  —  Sheegog  v.  Perkins,  4  Baxt. 
(Tenn.)  273. 

Virginia.  —  Yancey  v.  Field,  85  Va.  758. 

6.  Essentials  of  Donatio  Causa  Mortis  —  Gener- 
ally—  United  States.  — Grattan  v.  Applelon,  3 
Story  (U.  S.)  755- 

California.  —  Daniel  v.  Smith,  64  Cal.  346. 

Connecticut.  —  Raymond  v.  Sellick,  10  Conn. 
480. 

Delaware.  —  Robson  v.  Jones,  3  Del.  Ch.  51. 

Illinois.  —  Telford  v.  Patton,  144  111.  611; 
Barnes  v.  People,  25  111.  App.  136. 

Indiana.  —  Smith  v.  Ferguson,  qo  Ind.  229, 
46  Am.  Rep.  216;  Devol  v.  Dye,  123  Ind.  321, 
citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
1349.  I354- 

Mmne.  —  Parcher  v.  Saco,  etc.,  Sav.  Inst., 

78  Me.  470. 

Maryland.  —  Hebb  v.  Hebb,  5  Gill  (Md.)  506; 
Taylor  v.  Henry,  48  Md.  550,  30  Am.  Rep.  4S6. 

Massachusetts.  —  Sessions  v.  Moseley,  4 
Cush.  (Mass.)  87;  Parish  v.  Stone,  14  Pick. 
(Mass.)  198,  25  Am.  Dec.  378. 

Missouri.  —  McCord  v.  McCord,  77  Mo.  166, 
46  Am.  Rep.  9. 

Montana.  —  Leyson  v.  Davis,  17  Mont.  220. 

New  Hampshire.  —  Kenistons  v.  Sceva,  54 
N.  H.  24;  Emory  v.  Clough,  63  N.  H.  552,  56 
Am.  Rep.  543;  Cutting  v.  Gilman,  41  N.  H.  151. 

New    York.  —  Champney  v.  Blanchard,  39 
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No  Particular  Form  of  Words  Is  Necessary  to  give  effect  to  the  transaction  as  a  gift 
causa  mortis,  if  the  intention  of  the  donor  to  make  a  gift  sufficiently  appears 
and  such  intention  is  consummated  by  a  valid  delivery.1 

b.  Gift  Must  Be  Made  in  Expectation  of  Death.  —  It  is  essential  to 
the  validity  of  a  gift  causa  mortis  that  it  be  made  in  expectation  or  contem- 
plation of  the  death  of  the  donor,  by  reason  of  which  he  is  moved  to  make 
the  gift.*    This  apprehension  of  death  may  arise  from  illness,3  from  bodily 

N.  Y.  in;  Grymes  v.  Hone,  49  N.  Y.  17,  10 
Am.  Rep.  313;  Huntington  ;'.  Gilmore,  14 
Barb.  (N.  Y.)  243;  Collanan  v.  Clement, 
(Sapm.  Ct.  Spec.  T.)  18  Misc.  (N.  Y.)  621; 
Reynolds  v.  Reynolds,  (Supm.  Ct.  Tr.  T.)  20 
Misc.  (N.  Y.)  254. 

North  Carolina.  —  Kiff  v.  Weaver,  94  N. 
Car.  274,  55  Am.  Rep.  601. 

Pennsylvania.  —  Michener  v.  Dale,  23  Pa. 
St.  59;  Rhodes  v.  Childs,  64  Pa.  St.  18. 

South  Carolina.  —  Priester  v.  Priester,  Rich. 
Eq.  Cas.  (S  Car.)  26,  23  Am.  Dec.  191. 

Texas.  —  Thompson  v.  Thompson,  12  Tex. 
327. 

Vermont.  —  Holley  v.  Adams,  16  Vt.  206,  42 
Am.  Dec.  508;  Smith  v.  Kittridge,  21  Vt.  238. 

Examples  of  Gifts  Causa  Mortis.  —  A  gift  made 
by  one  in  contemplation  of  death,  consum- 
mated by  delivery,  and  followed  by  the  death 
of  the  donor  as  expected,  is  a  valid  gift  causa 
mortis.    Nelson  v.  Sudiek,  40  Mo.  App.  341. 

Where  a  man  in  his  last  illness,  about  four 
days  before  his  death,  called  the  defendant 
and  said:  "  Take  these  [a  bank  note  and  a 
bond];  they  are  yours;  but  if  I  live  you  must 
give  them  to  me  again,"  it  was  held  that  this 
was  a  gift  causa  mortis.  Ashton  v.  Dawson,  2 
Coll.  363,  note. 

The  delivery  by  a  husband  on  his  deathbed 
of  a  purse  of  money  to  his  wife,  telling  her  to 
aj  ply  it  to  her  own  use,  is  a  good  gift  causa 
mortis.    Lawson  v.  Lawson,  1  P.  Wms.  441. 

Where  a  testator  made  a  will  and  inclosed 
in  it  one  hundred  pounds  for  the  executor,  10 
whom  he  delivered  the  will  and  inclosure,  and 
subsequently  made  a  new  will,  but  directed 
the  executor  to  keep  ihe  first  one  as  it  con- 
tained something  for  him,  it  was  held  that  this 
was  a  good  gift  causa  mortis.  Hill  v.  Chap- 
man, 2  Bro.  C.  C.  612 

For  other  examples,  see  Curtis  v.  Portland 
Sav.  Bank,  77  Me.  151,  52  Am.  Rep.  750;  Van- 
dermark  v.  Vandermark,  (Supm.  Ct.)  55  How. 
Pr.  (N.  Y.)  408. 

What  Is  Not  a  Gift  Causa  Mortis.  —  In  Win- 
dows v.  Mitchell,  I  Murph.  (5  N.  Car.)  127,  it 
was  held  that  a  direction  by  a  man  on  his 
deathbed  to  another  to  go  into  a  certain  field 
and  get  a  sum  of  money  there  deposited, 
which,  in  event  of  the  donor's  death,  he  was 
to  divide  among  the  donor's  children,  was  not 
a  gift  causa  mortis. 

Where  a  person  shortly  before  his  death  de- 
livered a  note  due  him  to  a  friend,  wilh  direc- 
tions to  collect  and  apply  it  to  certain  purposes 
for  the  benefit  of  his  wife,  but  died  before  the 
money  collected  was  so  applied,  it  was  held 
that  this  did  not  constitute  a  gift  inter  vivos 
or  causa  mortis.  Thompson  v.  Dorsey,  4  Md. 
Ch.  149. 

1.  No  Particular  Form  of  Words  Necessary  to 
Establish  Gift.  —  Vandor  v.  Roach,  73  Cal.  614; 
Devol  v.  Dye,  123  Ind.  324;  Kenistons  v. 
Sceva,  54  N.  H.  24, 


Where  the  words  used  by  the  donor,  or  the 
acts  performed  which  are  relied  upon  to  con- 
stitute the  delivery,  are  ambiguous,  extrinsic 
circumstances,  such  as  the  relation  between 
the  parties  and  their  interest  in  and  obligations 
to  each  other,  may  be  shown  in  explanation. 
Barnes  v.  People,  25  111.  App.  136;  Smith  v. 
Maine,  25  Barb.  (N  Y.)  33. 

2.  Gift  Must  Be  Made  in  Contemplation  of 
Death  —  England.  —  Tate  v.  Hilbert,  2  Ves.  Jr. 
Ill;  Cosnahan  v.  Grice,  15  Moo.  P.  C.  215; 
Parthrick  v.  Freind,  2  Coll.  Ch.  Cas.  362,  note; 
Edwards  v.  Jones,  1  Myl.  &  C.  226.  See  also 
Blount  v.  Burrow,  I  Ves.  Jr.  546,  4  Bro. 
C.  C.  71. 

California.  —  Zeller  v.  Jordan,  105  Cal.  143. 

Connecticut.  —  Raymond  v.  Sellick,  10  Conn. 
480;  New  Haven  First  Nat.  Bank  v.  Balcom, 
35  Conn.  351. 

Delaware.  —  Robson  v.  Jones,  3  Del.  Ch.  51. 

Indiana.  —  Brunson  v.  Henry,  140  Ind.  455, 
citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
1346. 

Kentucky.  — Walden  v.  Dixon,  5  T.  B.  Mon. 
(Ky.)  170;  Knott  v.  Hogan,  4  Met.  (Ky.)  99. 

Maine.  —  Weston  v.  Hight,  17  Me.  287,  35 
Am.  Dec.  250;  Allen  v.  Polereczky,  31  Me. 
338;  Dole  v.  Lincoln,  31  Me.  422;  Robinson  v. 
Ring,  72  Me.  140,  39  Am.  Rep.  308;  Parcher  v. 
Saco,  etc.,  Sav.  Inst.,  78  Me.  470. 

Missouri.  —  Keyl  v.  Westerhaus,  42  Mo. 
App.  49;  Tygard  v.  McComb,  54  Mo.  App.  85. 

New  Hampshire.  — Craig  v.  Kittredge,  46  N. 
H.  57- 

New  York.  —  Grymes  v.  Hone,  49  N.  Y.  17, 
ro  Am.  Rep.  313;  Van  Fleet  v.  McCarn, 
(Supm.  Ct.  Spec.  T.)  2  N.  Y.  Supp.  675;  Kirk 
v.  McCusker,  (C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.) 
277;  Langworthy  v.  Crissey,  (Supm.  Ct.)  10 
Misc.  (N.  Y.)  4co. 

Pennsylvania.  —  Gourley  v.  Linsenbigler,  51 
Pa.  St.  345;  Rhodes  v.  Childs,  64  Pa.  St.  18. 

South  Carolina.  —  Priester  v.  Priester,  Rich. 
Eq.  Cas.  (S.  Car.)  26,  23  Am.  Dec.  191;  Gil- 
more  v.  Whitesides,  Dudley  Eq.  (S.  Car.)  14, 
31  Am.  Dec.  563. 

Tennessee.  —  Gass  v.  Simpson,  4  Coldw. 
(Tenn.)  288;  Sheegog  v.  Perkins,  4  Baxt. 
(Tenn.)  273. 

Texas.  —  Thompson  v.  Thompson,  12  Tex. 
327- 

Vermont.  —  Smith  v.  Kittredge,  21  Vt.  238; 
French  v.  Raymond,  39  Vt.  623;  Blanchard  v. 
Sheldon,  43  Vt.  512. 

West  Virginia. —  Martin  v.  Smith,  25  W.  Va. 
579- 

The  deli  very  of  property  as  a  gift,  to  become 
absolute  upon  the  decease  of  the  donor,  but 
made  while  the  donor  is  in  good  health,  and 
without  reserving  to  him  any  power  of  revoca- 
tion, cannot  be  supported  as  a  donatio  cattsa 
mortis.    Smith  v.  Kittridge,  21  Vt.  238. 

3.  Contemplated  Surgical  Operation.  —  A  gift 
causa  mortis  made  in  apprehension  of  death 
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infirmity  or  old  age,1  or  from  a  threatened  peril  or  danger.2 

Donor  Need  Not  Be  in  Extremis.  —  It  is  not  necessary  that  the  donor  should  be 
in  extremis,  or  moved  by  the  apprehension  of  immediate  death,  or  that  death 
should  ensue  within  any  particular  time.  It  is  sufficient  if  the  gift  be  made 
under  the  immediate  apprehension  of  death,  and  death  occurs  from  the 
particular  illness  or  peril.3 

Apprehension  of  Death  Must  Be  Immediate.  —  But  while  it  is  not  necessary  that  the 
donor  should  be  in  apprehension  of  immediate  death,  the  apprehension  itself 
must  be  immediate.  A  vague  and  general  impression  that  death  may  occur 
from  those  casualties  which  attend  all  human  affairs,  but  which  are  still  too 
remote  and  uncertain  to  be  regarded  as  objects  of  present  contemplation  and 
apprehended  danger,  is  not  sufficient  to  sustain  a  gift  causa  mortis.  The 
donor  must  be  in  a  condition  to  expect  approaching  death  from  a  proximate 
and  impending  peril  or  from  illness  preceding  expected  dissolution.4 

Death  by  Suicide.  — A  gift  made  in  contemplation  of  death  to  be  effected  by 
suicide  is  not  valid  as  a  gift  causa  mortis.* 

c.  Gift  Must  Be  Fully  Executed  —  (i)  Generally.  —  A  gift  causa 
mortis,  like  a  gift  inter  vivos,  must  be  completely  executed  and  go  into  imme- 
diate effect.  If  it  does  not  take  effect  as  an  executed  and  completed  transfer 
to  the  donee,  during  the  lifetime  of  the  donor,  of  the  legal  or  equitable  title  to 
the  property,  but  is  to  operate  only  after  the  donor's  death,  the  gift  is  void  as 
being  an  attempted  testamentary  disposition  of  the  property  made  without 
the  observance  of  the  formalities  required  by  law  in  the  case  of  such  transfers.6 

(2)  Delivery  — ■  (a)  Necessity  for  Delivery.  —  It  is  well  settled  that  a  gift  causa 
mortis,  to  be  valid,  must  be  accompanied  by  an  actual  and  complete  delivery 
of  the  property  by  the  donor  to  the  donee,  or  to  some  one  for  him,  made  for 
the  express  purpose  of  consummating  the  gift.  In  this  respect  there  is  no 
difference  between  a  gift  causa  mortis  and  a  gift  inter  vivos? 


from  a  contemplated  surgical  operation,  made 
npcessary  by  a  present  disease,  maybe  upheld 
as  made  in  apprehension  of  death  from  the 
disease.  Ridden  v.  Thrall,  125  N.  Y.  577,  21 
Am.  St.  Rep.  758. 

Expectation  of  Sickness  or  Disability.  —  The 
expectation  or  apprehension  must  be  of  death, 
and  not  of  sickness  o  -  disability.  New  Haven 
First  Nat.  Bank  v.  Balcom,  35  Conn.  35T. 

1.  Bodily  Infirmity  and  Old  Age.  —  Grymes  v. 
Hone,  49  N.  Y.  17,  10  Am.  Rep.  313 

2.  Threatened  Danger  or  Peril.  —  Gass  v. 
Simpson,  4  Coldw.  (  l  enn.)  288. 

3.  Donor  Need  Not  Be  in  Extremis.  —  Larrabee 
v.  Hascall,  88  Me.  511,  51  Am.  St.  Rep.  440; 
Williams  v.  Guile,  117  N.  Y.  343;  Ridden  v. 
Thrall,  125  N.  Y.  572,  21  Am.  St.  Rep.  758; 
Gass  v.  Simpson,  4  Coldw.  (Tenn.)  288. 

It  is  not  requisite  that  the  donor  should  be 
in  such  extremity  as  is  requisite  to  give  effect 
to  a  nuncupative  will.  Nicholas  v.  Adams,  2 
Whart.  (Pa.)  17. 

It  is  not  necessary  that  the  donor  should  be 
in  extremis,  but  he  must  die  from  that  illness. 
Grymes  v.  Hone,  49  N.  Y.  17,  10  Am.  Rep. 
313- 

4.  Apprehension  of  Death  Must  Be  Immediate. 

—  Robson  v.  Jones,  3  Del.  Ch.  51;  Permanent 
Fund  v.  Hall,  48  111.  App.  536;  Irish  v.  Nut- 
ling,  47  Barb.  (N.  Y.)  370;  Van  Fleet  v.  Mc- 
Carn,  (Supm.  Ct.  Spec.  T.)  2  N.  Y.  Supp.  675; 
Gass  v.  Simpson,  4  Coldw.  (Tenn.)  288. 

Old  age  and  feeble  health  are  not  sufficient 
foundation  for  a  gift  causa  mortis.  The  appre- 
hension must  be  of  imminent  death,  and  not 


of  death  as  the  possible  result  of  sickness. 

Robson  v.  Jones,  3  Del.  Ch.  51. 

Enlistment  in  the  Army  as  a  soldier  does  net 
afford  a  sufficient  foundation  for  a  gilt  causa 
mortis.  Smith  v.  Dorsey,  38  Ind.  451,  10 
Am.  Rep.  118;  Irish  v.  Nutting,  47  Barb.  (N. 
Y.)  370;  Sheldon  v.  Button,  5  Hun  (N.  Y.)  110; 
Dexheimer  v.  Gautier,  (N.  Y  Super.  Ct.  Gen. 
T.)34  How.  Pr.  (N.  Y.)472;  Gourley  v.  Linsen- 
bigler,  51  Pa.  St.  345,  56  Pa.  St.  166,  94  Am. 
Dec.  51.  But  see  Virgin  v.  Gaither,  42  111.  39; 
Gass  v.  Simpson,  4  Coldw.  (Tenn.)  288. 

Gift  Made  in  Contemplation  of  Journey.  —  The 
delivery  of  property  by  the  owner  to  another, 
to  be  given  to  a  charitable  institution  in  case 
the  donor  does  not  return  from  a  contemplated 
journey,  where  the  owner  subsequently  re- 
turns, but  dies  without  making  any  turther 
disposition  of  the  property,  is  not  valid  either 
as  a  gift  inter  vivos  or  as  a  gift  causa  mortis. 
Roberts  v.  Draper,  18  111.  App.  167. 

6.  Agnew  v.  Belfast  Banking  Co.,  (1896)  2 
Ir.  R.  204. 

6.  Gift  Must  Be  Completely  Executed  During 
Life  of  Donor. —  Basket  v.  Hassell,  107  U.  S. 
602;  Barnum  v.  Reed,  136  111.  388;  McCord  v. 
McCord,  77  Mo.  166,  46  Am.  Rep.  9;  Walsh's 
Appeal,  122  Pa.  St.  177,  9  Am.  St.  Rep.  83; 
Yancey  v.  Field,  85  Va.  756. 

7.  Property  Must  Be  Delivered  —  England.  — 
Tate  v.  Hilbert,  2  Ves.  Jr.  in;  Ward  v.  Tur- 
ner, 2  Ves.  431;  Miller  v.  Miller,  3  P.  Wms. 
357;  Bunn  v.  Markham,  7  Taunt.  224,  2  E.  C. 
L.  224;  Farquharson  v.  Cave,  2  Coll.  365; 
Parthrick  v.  Freind,  2  Coll.  Ch.  Cas.  362, 
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The  Fact  that  the  Property  Is  Already  in  the  Possession  of  the  Donee  docs  not  render 
delivery  to  him  unnecessary  ;  there  must  be  a  delivery  for  the  express  purpose 
of  consummating  the  gift.*  It  will  be  noted  that  in  this  respect  a  greater 
strictness  is  observed  in  the  case  of  gifts  causa  mortis  than  in  the  case  of  gifts 
inter  vivos,  the  reason  for  this  lying  primarily  in  the  fact  that  the  delivery  of 
the  property  as  distinguished  from  the  mere  possession  of  it  is  of  especial 
importance  in  the  case  of  gifts  causa  mortis  in  order  to  distinguish  such  gifts 
from  legacies.2 


note;  Irons  v.  Smallpiece,  2  B.  &  Aid.  551; 
Powell  v.  Hellicar,  26  Beav.  261;  Trimmer  v. 
Danby,  25  L.  J.  Ch.  424,  4  W.  R.  399;  Dunne 
v.  Boyd,  Ir.  R.  8  Eq.  609;  Thompson  v.  Heffer- 
man,  4  Dr.  &  War.  285.  See  also  Cross  v. 
Cross,  1  L.  R.  Ir.  389. 

United  States.  —  Lee  v.  Luther,  3  Woodb.  & 
M.  (U.  S.)  519. 

Alabama. — Jones  v.  Deyer,  16  Ala.  221. 

Arkansas.  —  Newton  v.  Snyder,  44  Ark.  42, 
51  Am.  Rep.  587*,  Rowland  v.  Phillips,  (Ark. 
1890)  13  S.  W.  Rep.  hoi,  citing  8  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  1314. 

California.  —  Daniel  v.  Smith,  64  Cal.  346, 
75  Cal.  548;  Hart  v.  Ketchum,  121  Cal.  426. 

Connecticut.  —  McMahon  v.  Newiown  Sav. 
Bank,  67  Conn.  78. 

Delaware.  —  Robson  v.  Jones,  3  Del.  Ch.  51. 

Florida.  —  Powell  v.  Leonard,  9  Fla.  359. 

Georgia.  —  Singleton  v.  Cotton,  23  Ga.  261; 
McKenzie  v.  Downing,  25  Ga.  669. 

Indiana.  —  Smith  v.  Ferguson,  90  Ind.  229, 
46  Am.  Rep.  216;  Devol  v.  Dye,  123  Ind.  321. 

Kentucky.  —  Duncan  v.  Duncan,  5  Liu. 
(Ky.)  12. 

Maine.  —  Borneman  v.  Sidlinger,  15  Me. 
429,  33  Am.  Dec.  626;  Dole  v.  Lincoln,  31  Me. 
422;  Carleton  v.  Lovejoy,  54  Me.  445;  Lamp- 
son  v.  Monroe,  (Me.  1886)  5  Atl.  Rep.  313; 
Dunbar  v.  Dunbar,  80  Me.  152,  6  Am.  St.  Rep. 
166;  Drew  v.  Hagerty,  81  Me.  231,  10  Am.  St. 
Rep.  255. 

Maryland.  —  Pennington  v.  Gittings,  2  Gill 
&  J.  (Md.)  208;  Bradley  v.  Hunt,  5  Gill  &  J. 
(Md.)  54,  23  Am.  Dec.  597;  Taylor  v.  Henry, 
48  Md.  550,  30  Am.  Rep.  486;  Conser  v.  Snow- 
den,  54  Md.  175,  39  Am.  Rep.  368. 

Massachusetts.  —  Coleman  v.  Parker.  114 
Mass.  30;  McGrath  v.  Reynolds.  116  Mass. 
566;  Fearing  v.  Jones,  149  Mass.  12,  14  Am. 
St.  Rep.  392. 

Missouri.  —  McCord  v.  McCord,  77  Mo.  166, 
46  Am.  Rep.  9;  Tomlinson  z>.  Ellison,  104  Mo. 
105;  Hamilton  v.  Clark,  25  Mo.  App.  428. 

Netu  Hampshire.  —  Cutting  v.  Gilman,  41 
N.  H.  147. 

New  Jersey.  —  Keepers  v.  Fidelity  Title,  etc., 
Co.,  56  N.  J.  L.  302,  44  Am.  St.  Rep.  397; 
Egerton  v.  Egerton,  17  N.  J.  Eq.  419;  Roberts 
v.  Wills.  20  N.  J.  L.  591. 

New  York.  —  Craig  v.  Craig,  3  Barb.  Ch. 
(N.  Y.)  78;  Delmotte  v.  Taylor,  1  Redf.  (N.  Y.) 
417;  Kenney  v.  Public  Administrator,  2  Bradf. 
(N.  Y.)  319;  Fiero  v.  Fiero,  5  Thomp.  &  C.  (N. 
Y.)  151;  Turner  v.  Brown,  6  Hun  (N.  Y.)  331; 
Matter  of  Smither,  30  Hun  (N.  Y.)  632;  Hunt- 
ington v.  Gilmore,  14  Barb.  (N.  Y.)  243;  Har- 
ris v.  Clark,  3  N.  Y.  93,  51  Am.  Dec.  352; 
Gescheidt  v.  Drier,  (Supm.  Ct.  Gen.  T.)  20  N. 
Y.  Supp.  11;  Kirk  v.  McCusker,  (C.  PI.  Gen. 
T.)  3  Misc.  (N.  Y.)  277;  Matter  of  Hall,  (Sur- 


rogate Ct.)  16  Misc.  (N.  Y.)  174,  citing  8  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  1342. 

North  Carolina.  — Smith  v.  Downey,  3  Ired. 
Eq.  (38  N.  Car.)  268;  Newman  v.  Bost,  122  N. 
Car.  524. 

Ohio.  —  Hamor  ».  Moore,  8  Ohio  St.  239; 
Phipps  v.  Hope,  16  Ohio  St.  586;  Gano  v.  Fisk, 
43  Ohio  St.  462,  54  Am.  Rep.  819. 

Pennsylvania.  —  Wells  v.  Tucker,  3  Binn. 
(Pa.)  366;  Hemphill's  Estate,  180  Pa.  St.  87. 

Rhode  Island.  —  Case  v.  Dennison,  9  R.  I. 
88. 

South  Carolina.  —  M'Dowell  z\  Murdock,  1 
Nott  &  M.  (S.  Car.)  237,  9  Am.  Dec.  684;  Gil- 
more  v.  Whilesides,  Dudley  Eq.  (S.  Car.)  14, 
31  Am.  Dec.  563;  Trenholm  v.  Morgan,  28  S. 
Car.  268. 

Vermont.  —  French  v.  Raymond,  39  Vt.  623. 

Virginia.  • —  Ewing  v.  Ewing,  2  Leigh  (Va.) 
337;  Lee  v.  Boak,  11  Gratt.  (Va.)  182:  Miller 
v.  Jeffress,  4  Gratt.  (Va.)472;  Jancey  v.  Field, 
85  Va.  756;  Jones  v.  Irvin,  4  Va.  L.  Reg.  525. 

West  Virginia.  —  Dickeschied  v.  Exchange 
Bank,  28  W.  Va.  340;  Seabright  v.  Seabiight, 
28  W.  Va.  412;  Smith  v.  Zumbro,  41  W.  Va. 
623. 

Wisconsin.  —  Wilcox  v.  Matteson,  53  Wis. 
23,  40  Am.  Rep.  754;  Crook  v.  Baraboo  First 
Nat.  Bank,  83  Wis.  31,  35  Am.  St.  Rep.  17. 

Property  Beyond  Donor's  Control.  —  A  gift  causa 
mortis  is  invalid  without  delivery  even  though 
the  thing  to  be  given  is  so  situated  at  the  time 
that  to  get  it  is  out  of  the  donor's  power. 
Case  v.  Dennison,  9  R.  I.  88.  Compare  Stephen- 
son v.  King,  81  Kv.  425,  50  Am.  Rep.  172. 

1.  Delivery  Necessary  Although  Donee  Is  in 
Possession.  —  Drew  v.  Hagerty,  81  Me.  231,  10 
Am.  St.  Rep.  255;  Allen?'.  Allen,  (Minn.  1898) 
77  N.  W.  Rep.  567;  Miller  v.  Jefftess,  4  Gratt. 
(Va.)  472;  Yancey  v.  Field,  85  Va.  756. 

It  is  not  the  possession  of  the  donee,  but  the 
delivery  to  him  by  the  donor,  which  is  ma- 
terial. An  after-acquired  possession  or  a  pre- 
vious and  continuing  possession  of  the  donee, 
although  by  the  authority  of  the  donor,  is  in- 
sufficient. Cutting  v.  Gilman,  41  N.  H.  147; 
Miller  v.  Jeffress,  4  Gratt.  (Va.)  472;  Dicke- 
schied v.  Exchange  Bank,  28  W.  Va.  340; 
Smith  v.  Zumbro,  41  W.  Va.  623. 

Money  in  Hands  of  Donee. —  In  Champney  v. 
Blanchard,  39  N.  Y.  rn,  it  was  held  that  the 
delivery  of  a  memorandum  of  a  fund  in  the 
hands  of  the  intended  donee  was  sufficient  to 
sustain  a  gift  causa  mortis  of  the  amount  with- 
out a  redelivery  of  the  money  to  the  donor  to 
be  then  delivered  to  the  donee.  In  the  opinion 
the  court  laid  down  the  general  rule  that  no 
delivery  was  necessary  where  the  donee  was 
already  in  possession. 

2.  Per  Walton,  J.,  in  Drew  v.  Hagerty,  81 
Me.  231,  10  Am.  St.  Rep.  255. 
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In  England  the  contrary  doctrine  obtains,  and  it  has  been  held  that  an  ante- 
cedent delivery,  though  made  with  a  different  intent,  is  sufficient  to  support  a 
gift  causa  mortis* 

(b)  What  Is  Valid  Delivery  —  act.  Generally  —  Delivery  Must  Be  Absolute  and  Complete. 

—  The  delivery  that  will  sustain  a  gift  causa  mortis  must  be  such  a  delivery  as 
would  support  the  transaction  as  a  gift  inter  vivos  if  such  were  the  intention 
of  the  donor.  That  is,  there  must  be  an  actual,  unequivocal,  and  complete 
delivery  of  <  the  property  during  the  lifetime  of  the  donor,  wholly  divesting 
him  of  the  possession  and  control  of  the  property,  subject  to  the  power  of 
revocation.* 

Delivery  Must  Be  for  Purpose  of  Consummating  Gift.  —  Moreover,  the  delivery  must 
be  made  in  execution  of  the  gift ;  a  delivery  of  the  property  to  another  as 
bailee  for  the  owner  is  insufficient.3 

Delivery  Must  Be  Best  of  Which  Property  Is  Capable.  —  The  delivery  must  be  as  per- 
fect and  complete  as  the  nature  of  the  property  will  admit  of.4  But  it  has 
been  held  that  when  the  intention  of  the  donor  is  clearly  ascertained  and  fairly 
consummated  within  the  meaning  of  well-established  rules,  it  is  not  to  be 
thwarted  by  a  narrow  and  illiberal  construction  of  what  may  have  been  intended 
for  and  deemed  by  him  a  sufficient  delivery.  The  rule  which  requires  delivery 
of  the  subject  of  the  gift  is  not  to  be  enforced  arbitrarily.5 


1.  Cain  v.  Moon,  (1896)  2  Q.  B.  283. 

2.  Delivery  Must  Be  Complete  and  Absolute  — 

England.  —  Reddel  v.  Dobree,  10  Sim.  244; 
Bunn  v.  Markham,  2  Marsh.  532,  7  Taunt. 
224,  2  E.  C.  L.  224;  Hawkins  v.  Blewitt,  2 
Esp.  663. 

United  States.  —  Basket  v.  Hassell,  107  U.  S. 
602. 

Alabama. — Jones  v.  Weakley  99  Ala.  441, 
42  Am.  St.  Rep.  84,  citing  %  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  1341  el  seq. 

Arkansas.  —  Newton  v.  Snyder,  44  Ark.  42, 
51  Am.  Rep.  587. 

California.  — Daniel  v.  Smith,  75  Cal.  548; 
Knight  v.  Tripp.  (Cal.  1897)  49  Pac.  Rep.  838; 
Hart  v.  Ketchum,  121  Cal.  426. 

Delaware.  —  Robson  v.  Jones,  3  Del.  Ch.  51. 

Illinois.  —  Barnes  v.  People,  25  111.  App.  136; 
Barnum  v.  Reed,  136  111.  388. 

Maine.  —  Hatch  v.  Atkinson,  56  Me.  324,  96 
Am.  Dec.  464;  Dunbar  v.  Dunbar,  80  Me.  152, 
6  Am.  St.  Rep.  166. 

Maryland. — Taylor  v.  Henry,  48  Md.  550, 

30  Am.  Rep.  486;  Conser  v.  Snowden,  54  Md. 
*75.  39  Am.  Rep.  368. 

Massachusetts. — See  McGrath  v.  Reynolds, 
116  Mass.  566. 

Missouri, — Walter  v.  Ford,  74  Mo.  195,  41 
Am.  Rep.  312;  McCord  v.  McCord,  77  Mo.  166. 
46  Am.  Rep.  9;  Dunn  v.  German-American 
Bank,  109  Mo.  90;  Bieber  v.  Boeckmann.  70 
Mo.  App.  503 

New  York.  —  Wetrnore  v.  Brooks,  (C.  PI. 
Eq.  T.)  18  N.  Y.  Supp.  852;  Fiero  v.  Fiero,  5 
Thomp.  &  C.  (N.  Y.)  151;  Gescheidt  v.  Drier, 
(Supm.  Ct.  Gen.  T.)  20  N.  Y.  Supp.  11. 

Ohio.  —  Gano  v.  Fisk,  43  Ohio  St.  462,  54 
Am.  Rep.  819. 

Oregon.  —  Liebe  v.  Battmann,  (Oregon  1898) 
54  Pac.  Rep.  179. 

South  Carolina.  —  M'Dowell  v.  Murdock,  I 
Nott  &  M.  (S.  Car.)  237,  9  Am.  Dec.  684;  Gil- 
more  v.  Whitesides,  Dudley  Eq.  (S.  Car.)  14, 

31  Am.  Dec.  563. 

Wisconsin.  —  Wilcox  v.  Matteson,  53  Wis.  23, 
40  Am.  Rep.  754. 


The  Delivery  of  a  Mere  Memorandum  of  the 

subject  of  the  gift  to  the  intended  donee  is  not 
a  sufficient  delivery  to  support  a  gift  causa 
mortis.  Van  Fleet  v.  McCarn,  (Supm.  Ct. 
Spec.  T.)  2  N.  Y.  Supp.  675;  Trenholm  v.  Mor- 
gan, 28  S.  Car.  268. 

Where  Donor  and  Donee  Beside  Together.  — 
The  Virginia  statute  (Code  1887,  §  2414)  pro- 
viding that  "  no  gift  *  *  *  shall  be  valid 
*  *  *  unless  actual  possession  shall  have 
come  to  and  remained  with  the  donee,"  etc., 
and  that  if  the  donor  and  donee  reside  together 
possession  at  their  place  of  residence  shall  not 
be  a  sufficient  possession  within  the  meaning 
of  the  statute,  does  not  refer  to  or  embrace 
gifts  causa  mortis.  Thomas  v.  Lewis,  89  Va. 
1,  37  Am.  St.  Rep.  848. 

3.  Delivery  by  Way  of  Bailment.  —  McCord  v. 
McCord,  77  Mo.  166,  46  Am.  Rep.  9. 

4.  Delivery  Must  Be  Best  of  Which  Property  Is 
Capable.  —  Jones  v.  Weakley,  99  Ala.  441,  42 
Am.  St.  Rep.  84;  Hatch  v.  Atkinson,  56  Me. 
324,  96  Am.  Dec.  464. 

The  delivery  must  be  according  to  the  man- 
ner in  which  the  particularthingissusceptible 
01  being  delivered,  and  that  which  is  not 
capable  of  being  delivered  is  not  the  subject  of 
a  donation.  Pennington  v.  Gittings,  2  Gill  & 
].  (Md.)  208.  For  a  case  of  delivery  of  furni- 
ture held  sufficient,  see  Brown  v.  Nielhammer, 
141  Pa.  St.  114. 

5.  Devol  v.  Dye,  123  Ind.  321;  Stephenson 
v.  King,  81  Ky.  425,  50  Am.  Rep.  172. 

In  Stephenson  v.  King,  81  Ky.  425,  50  Am. 
Rep.  172,  it  was  held  that  a  gift  causa  mortis  of 
notes  and  bonds  in  the  hands  of  an  agent  of 
the  donor  was  consummated  by  a  delivery  of 
a  letter  from  the  agent  containing  a  full  de- 
scription of  the  notes  and  bonds,  this  being 
the  only  delivery  that  could  have  been 
made. 

In  Ellis  v.  Secor,  31  Mich.  185,  18  Am.  Rep. 
'  178,  the  doctrine  stated  in  the  text  has  been 
carried  to  a  greater  extreme,  perhaps,  than  in 
any  other  case.    The  facts  were  as  follows: 
A  woman  who  lived  alone  was  found  dead  in 
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bb.  Constructive  or  Symbolical  Delivery.  —  While  there  is  no  doubt  that  the 
delivery  of  the  key  to  a  warehouse  or  other  place  of  deposit  where  cumbrous 
articles  are  kept  may  be  a  sufficient  constructive  or  symbolical  delivery  of  such 
articles  to  support  a  gift  causa  mortis  of  them,1  it  has  been  held  that  the 
delivery  of  the  key  of  a  trunk,  chest,  or  box  containing  articles  capable  of 
being  taken  into  the  hand  and  actually  delivered  by  the  donor  is  not  a  suffi- 
cient delivery  of  such  articles  to  support  a  gift,  this  being  in  accordance  with 
the  general  rule  that  the  delivery  must  be  as  perfect  and  complete  as  the 
nature  of  the  articles  will  admit  of.2  There  are  cases,  however,  which  appear 
to  establish  a  more  liberal  doctrine.3 

ec.  Delivery  of  Choses  in  Action.  —  As  in  the  case  of  a  gift  inter  vivos,  the 
delivery  of  the  written  evidence  of  a  chose  in  action  is  sufficient  to  support  a 
gift  causa  mortis  of  the  same  without  any  assignment  or  indorsement.4 


her  house.  By  her  side  was  a  slate  upon 
which  had  been  written  by  her  the  following 
words:  "  I  wish  A.  to  take  possession  of  all, 
both  peisonal,  real,  and  mixed.  [Signa- 
ture.] I  am  so  sick,  1  believe  I  shall  die; 
look  in  valise."  In  this  valise,  which  was 
found  in  her  room,  was  a  memorandum  writ- 
ten by  the  deceased  directing  A.  to  take  all  of 
her  property.  It  was  held  that,  the  deceased 
having  done  all  in  her  power  to  create  a  gift 
cama  mortis,  and  having  fully  intended  it,  her 
written  declaration  should  prevail  as  a  valid 
appointment  to  the  uses  indicated,  as  fully  as 
if  there  had  been  a  manual  delivery  of  the 
properly. 

1.  Symbolical  Delivery.  —  Ward  v.  Turner,  2 
Ves.  431;  Hatch  v.  Atkinson,  56  Me.  324,  96 
Am.  Dec.  464. 

The  delivery  of  the  keys  to  a  box  in  a  bank 
vault  was  held  to  be  a  sufficient  delivery  of  the 
valuables  contained  therein  to  support  a  gift 
causa  mortis,  and  such  delivery  was  not  invali- 
dated by  the  fact  that  the  donor  as  a  precau- 
tion delivered  duplicate  keys  to  a  third  per- 
son. Thomas  v.  Lewis,  89  Va.  1,  37  Am.  St. 
Rep,  848. 

Where  a  woman  on  her  deathbed  delivered 
to  another  the  keys  of  her  trunks,  which  were 
at  the  foot  of  the  bed,  declaring  that  the 
trunks  ana  all  theircontenis  were  the  donee's, 
it  was  held  that  this  was  a  sufficient  delivery 
to  transfer  to  the  donee  the  trunks  and  their 
contents.  Debinson  v.  Emmons,  158  Mass. 
592.  See  also  Jones  v.  Brown,  34  N.  H.  439; 
Newman  v.  Bost,  122  N.  Car.  524. 

2.  Hatch  v.  Atkinson,  56  Me.  324,  96  Am. 
Dec.  464;  Goulding  v.  Horbury,  85  Me.  277, 
35  Am.  St.  Rep.  357;  Newman  v.  Bost,  122  N. 
Car.  524.  See  also  Powell  v.  Hellicar,  26 
Beav.  261. 

The  delivery  of  the  key  of  a  trunk  contain- 
ing money  and  bonds,  where  the  donor  could 
have  actually  delivered  the  money  and  bonds, 
is  not  a  sufficient  deli/ery  of  them.  Hatch  v. 
Atkinson,  56  Me.  324,  96  Am.  Dec.  464. 

The  delivery  of  the  key  of  a  box  containing 
valuable  papers,  where  the  box  is  not  in  the 
presence  or  immediate  control  of  the  donor, 
and  does  not  pass  into  the  actual  possession 
of  the  donee  during  the  lifetime  of  the  donor, 
is  not  a  sufficient  delivery  to  constitute  a  valid 
gift  causa  mortis  of  the  papers.  Keepers  v. 
Fidelity  Title,  etc.,  Co.,  56  N.  J.  L.  302,  44 
Am.  St.  Rep.  397.  See  also  Knight  v.  Tripp, 
121  Cal.  674. 


3.  Delivery  of  Key  of  Trunk  Held  Sufficient.  — 
Where  the  donor  delivered  to  the  donee  a 
bunch  of  keys,  including  the  key  to  her  trunk 
which  was  in  the  room,  and  also  the  key  to  a 
tin  box  which  was  inside  the  trunk,  and  the 
donee,  in  the  donor's  presence,  unlocked  the 
trunk  and  took  possession  of  the  box  and  car- 
ried it  from  the  room,  it  was  held  that  this  was 
a  sufficient  delivery  to  support  a  gift  (ansa 
mortis  of  a  savings-bank  book  contained  in  the 
box.  Reynolds  v.  Reynolds.  (Supm.  Ct.  Tr. 
T.)  20  Misc.  (N.  Y.)  254.  See  also  Jones  v. 
Selby,  Prec.  Ch.  300. 

In  order  to  constitute  a  sufficient  delivery  of 
a  trunk  and  its  contents  by  delivering  the  key, 
the  key  must  be  actually  delivered  for  that 
purpose;  thus  where,  in  an  action  to  recover 
the  contents  of  a  trunk  claimed  as  a  gift,  the 
evidence  showed  that  after  putting  the  articles 
in  the  trunk  the  claimant  was  directed  by  the 
deceased  to  lock  the  trunk  and  put  the  key 
back  where  she  found  it,  where  it  remained 
until  after  the  death  of  the  alleged  donor,  it 
was  held  that  there  was  no  such  change  in  the 
possession  of  the  key  as  would  constitute  an 
effectual  delivery  of  the  trunk,  Coleman  v. 
Parker,  114  Mass.  30. 

4.  Delivery  of  Choses  in  Action  —  No  Indorse- 
ment or  Assignment  Necessary  —  England.  — 
Veal  v.  Veal,  27  Beav.  309,  29  L.  J.  Ch.  321; 
Porter  v.  Walsh,  (1895)  I  Ir.  R.  284;  In  re 
Mead,  15  Ch.  D.  651,  43  L.  T.  N.  S.  117; 
Clement  V.  Cheesman,  54  L.  J.  Ch.  158,  27  Ch. 
D.  631,  33  W.  R.  40. 

California.  —  Druke  v.  Heiken,  61  Cal.  346, 
44  Am.  Rep.  553;  Edwards  v.  Wagner,  121 
Cal.  376. 

Colorado.  —  Conner  v.  Root,  11  Colo.  183. 

Connecticut.  —  Brown  v.  Brown,  18  Conn. 
411,  46  Am.  Dec.  328. 

Kentucky.  —  Turpin  v.  Thompson,  2  Met. 
(Ky.)  420;  Ashbrook  v.  Ryon,  2  Bush  (Ky.) 
228,  92  Am.  Dec.  481. 

Maryland.  —  Waring  v.  Edmonds,  11  Md. 
424. 

Massachusetts.  —  Bates  v.  Kempton,  7  Gray 
(Mass.)  382;  Groverw.  Grover,  24  Pick.  (Mass.) 
261,  35  Am.  Dec.  319. 

New  York.  —  Westerlo  v.  De  Witt,  36  N.  Y. 
340. 

Pennsylvania. — Gourley  v.  Linsenbigler,  5  1 
Pa.  St.  345. 

Stock.  —  In  New  York  a  gift  causa  mortis  of 
stock  may  be  made  by  a  delivery  of  the  certifi- 
cates without  any  other  formality.  Walsh  t. 
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Delivery  Must  Be  Absolute.  —  But  to  constitute  a  valid  gift  causa  mortis  of  a 
chose  in  action  the  instrument  or  document  must  be  the  evidence  of  a  sub- 
sisting obligation  and  be  delivered  to  the  donee  so  as  to  vest  him  with  an 
equitable  title  to  the  fund  it  represents,  and  to  divest  the  donor  of  all  present 
control  and  dominion  over  it,  subject  to  the  conditions  subsequent  peculiar  to 
a  gift  of  this  character.  A  delivery  which  does  not  confer  upon  the  donee  the 
present  right  to  reduce  the  fund  into  possession  by  enfoicing  the  obligation 
according  to  its  terms,  will  not  suffice.  A  delivery  which  confers  upon  him 
power  to  control  the  fund  only  after  the  death  of  the  donor,  when  by  the 
instrument  itself  it  is  payable  before,  is  testamentary  in  character  and  not  good 
as  a  gift.  Thus  the  delivery  of  a  promissory  note  to  an  intended  donee,  with 
an  indorsement  thereon  directing  its  payment  to  such  donee  after  the  death 
of  the  donor,  confers  no  title.1  So  also  the  delivery  of  a  pass-book  of  an 
ordinary  bank  is  not  sufficient  delivery  to  sustain  a  gift  causa  mortis,  since  the 
depositor  does  not  thereby  lose  control  over  the  deposit,  and  it  is  not  the  best 
available  delivery  of  such  deposit.* 

The  Delivery  of  a  Savings-bank  Book  with  intent  to  make  a  gift  is  ordinarily  a 
sufficient  delivery  to  support  a  gift  causa  mortis  of  the  fund  represented  by 
such  book.3  But  the  delivery  of  a  savings-bank  book  is  not  a  sufficient 
delivery  to  support  a  gift  causa  mortis  of  the  deposit  where  under  the  rules  of 
the  bank  the  possession  of  such  book  does  not  give  control  of  the  fund  to  the 
holder.4 

The  Delivery  of  a  Written  Assignment  of  a  chose  in  action  has  been  held  sufficient 
to  support  a  gift  causa  mortis? 

dd.  Delivery  to  Third  Person  —  As  Trustee  for  Donee.  —  The  delivery  need  not  be 
to  the  donee  personally ;  it  may  be  made  to  a  third  person  for  him,  and  such 
delivery  will  be  sufficient  though  the  donor  dies  before  the  donee  actually 
receives  the  property.6 


Sexton,  55  Barb.  (N.  Y.)  251.  Compare  in  Eng- 
land, Ward  v.  Turner,  2  Ves.  431. 

For  formalities  requisite  in  England  for  a 
transfer  of  bank  stock  by  gift  causa  mortis,  see 
Kiddill  v.  Farnell,  26  L.  J.  Ch.  818,  3  Jur.  N.  S. 
786;  Lambert  v.  Overton,  11  L.  T.  N.  S.  503. 

1,  Basket  v.  Hassel!,  107  U.  S.  602;  Logen- 
fiel  v.  Richter,  60  Minn.  49.  See  also  Cross  v. 
Cross,  1  L.  R.  Ir.  389;  Dunn  v.  German-Ameri- 
can Bank,  109  Mo.  90. 

2.  Delivery  of  Bank  Pass-book.  —Jones  v.  Weak- 
ley, 99  Ala.  441.  42  Am.  St.  Rep.  84  [citing  8 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  1345]; 
Ashbrook  v.  Ryon,  2  Bush  (Ky.)  228,  92  Am. 
Dec.  481;  Thomas  v.  Lewis,  89  Va.  1,  37  Am. 
St.  Rep.  848. 

8.  Savings-bank  Book.  —  Hill  v.  Stevenson,  63 
Me.  364,  18  Am.  Rep.  231;  Curtis  v.  Portland 
Sav.  Bank,  77  Me.  151,  52  Am.  Rep.  750; 
Pierce  v.  Boston  Five  Cents  Sav.  Bank,  129 
Mass.  425,  37  Am.  Rep.  371 ;  Ridden  v.  Thrall, 
125  N.  Y.  572,  21  Am.  St.  Rep.  758;  Walsh  v. 
Bowery  Sav.  Bank,  15  Daly  (N.  Y.)  403  [citing 
8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  1345, 
1326  et  sea.];  Loucks  v.  Johnson,  70  Hun  (N. 
Y.)  565;  Cosgriff  1.  Hudson  City  Sav.  Inst., 
(Supm.  Ct.  Eq.  T.)  24  Misc.  (N.  Y.)  4;  Tilling- 
hast  v.  Wheaton,  8  R.  I.  536,  94  Am.  Dec.  128. 
See  also  Vandermark  v.  Vandermark,  (Supm. 
Ct.)  55  How.  Pr.  (N.  Y.)  408., 

4.  Walsh's  Appeal,  122  Pa.  St.  177,  9  Am. 
St.  Rep.  83.  See  also  M'Gonnell  v.  Murray, 
Ir.  R.  3  Eq.  460. 

5.  Thus  the  delivery  of  an  assignment  of 
bank  stock  by  the  donor  to  his  wife,  to  be 
given  to  the  donee  after  the  donor's  death,  was 


held  to  be  a  sufficient  delivery.  Grymes  v. 
Hone,  49  N.  Y.  17,  10  Am.  Rep.  313. 

6.  Delivery  to  Third  Person  Sufficient  —  Eng- 
land. —  Drury  v.  Smith,  1  P.  Wms.  404;  Lucas 
v.  Lucas,  1  Atk.  270. 

Alabama.  — Jones  v.  Deyer,  16  Ala.  221. 

Arkansas.  —  Newton  v.  Snyder,  44  Ark.  42, 
51  Am.  Rep.  5S7;  Ammon  v.  Martin,  59  Ark. 
191. 

California.  —  Beals  v.  Crowley,  59  Cal.  665. 
Colorado.  —  Conner  v.  Root,  11  Colo.  133. 
Delaware.  —  Kilby  v.  Godwin,  2  Del.  Ch.  61. 
Illinois.  —  Woodburn  v.  Woodburn,  123  111. 

608. 

Indiana.  —  Caylor  v.  Caylor,  (Ind.  1899)  52 
N.  E.  Rep.  465;  Devol  v.  Dye,  123  Ind.  321. 

Maine.  —  Borneman  v.  Sidlinger,  15  Me. 
429,  33  Am.  Dec.  626. 

Maryland.  —  Waring  v.  Edmonds,  11  Md. 
424. 

Massachusetts.  —  Marshall  v.  Berry,  13  Allen 
(Mass.)  43;  Sessions  v.  Mosely,  4  Cush.  (Mass.) 

87. 

Missouri.  —  Shackleford  v.  Brown,  89  Mo. 

546. 

New  Hampshire.  —  Emery  v.  Clough,  63  N. 
H.  552,  56  Am.  Rep.  543. 

New  York.  —  Coutant  v.  Schuyler,  I  Paige 
(N.  Y.)  316;  Grymes  v.  Hone,  49  N.  Y.  17,  10 
Am.  Rep.  313;  Vandermark  v.  Vandermark. 
(Supm.  Ct.)  55  How.  Pr.  (N.  Y.)  468;  In  re 
Essex,  (Surrogate  Ct.)  20  N.  Y.  Supp.  62: 
Loucks  v.  Johnson,  70  Hun  (N.  Y.)  565;  Mat- 
ter of  Hall,  (Surrogate  Ct.)  16  Misc.  (N.  Y.) 
174;  Partridge  v.  Kearns,  32  N.  Y.  App.  Div. 
483. 
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As  Agent  of  Donor.  —  A  delivery  of  the  property  to  a  third  person  as  the  agent 
of  the  donor  is  not  sufficient.  There  must  be  a  delivery  to  the  donee  or  to 
some  one  for  him.' 

Presumption  as  to  Capacity  in  Which  Third  Person  Receives  Property.  —  Where  one,  in 
view  of  impending  dissolution,  clearly  and  intelligently  manifests  an  intention 
to  make  a  present  gift  of  personal  property  to  another,  and  in  consummation 
of  his  intention  makes  such  a  delivery  to  a  third  person  for  the  use  of  the 
intended  donee  as  he  is  then  capable  of  making,  considering  the  character  and 
situation  of  the  property,  the  person  to  whom  delivery  is  thus  made  will  be 
presumed,  in  the  absence  of  countervailing  circumstances,  to  take  the  property 
as  the  trustee  of  the  intended  donee,  and  not  merely  as  the  agent  of  the 
donor.58 

(3)  Donee  Must  Retain  Possession.  — There  must  not  only  be  an  actual  and 
complete  delivery  of  the  property  to  the  donee,  but  he  must  retain  possession 
of  it  uninterruptedly  until  the  death  of  the  donor.3 

(4)  Acceptance. — A  gift  causa  mortis,  like  a  gift  inter  vivos,  must  be 
accepted.  But  in  the  case  of  a  beneficial  gift  the  donee's  acceptance  will 
ordinarily  be  presumed,4  and  it  has  been  so  held  in  cases  where  the  property 
was  delivered  to  a  third  person  as  trustee  for  the  donee,  although  the  latter 
knew  nothing  of  the  gift  until  after  the  death  of  the  donor.5 

d.  Death  of  Donor.  —  The  last  requisite  to  a  valid  gift  causa  mortis  is 
that  the  donor  should  die  of  the  existing  disorder  or  peril,  and  where  the 
apprehension  of  death  arises  from  disease,  death  must  take  place  without  any 
intervening  recovery.6  It  has  been  held,  however,  that  it  is  not  necessary 
that  the  donor  should  die  of  the  disease  in  apprehension  of  death  from  which 


Pennsylvania.  —  Wells  v.  Tucker,  3  Binn. 
(Pa.)  366;  Michener  v.  Dale,  23  Pa.  St.  59. 

Where  a  man  made  a  will  disposing  of  his 
personal  estate,  and  afterwards,  when  in  his 
last  sickness,  gave  a  hundred-pound  bill  to  a 
person,  to  be  delivered  to  another  if  such  sick- 
ness should  prove  fatal,  it  was  held  that  this 
was  a  valid  gift.  Drury  v.  Smith,  1  P.  Wms. 
404. 

Where  a  mother  on  her  deathbed  delivered 
a  note  for  her  daughter  to  another  whom  the 
daughter  had  designated  as  her  agent  to  re- 
ceive it,  under  circumstances  indicating  the 
Intention  to  make  a  gift  either  inter  vivos  or 
causa  mortis,  it  was  held  that  the  delivery  was 
sufficient  to  pass  title  to  the  note,  and  that  it 
would  be  presumed  that  it  was  accepted. 
Ammon     Martin,  59  Ark.  191. 

A  gift  causa  tnortis  may  be  made  to  one  in 
trust  for  a  third  person.  Clough  v.  Clough, 
117  Mass.  83;  Pierce  v.  Boston  Five  Cents 
Sav.  Bank,  129  Mass.  425,  37  Am.  Rep.  371; 
Loucks  v.  Johnson,  70  Hun  (N.  Y.)  565;  Cald- 
well v.  Renfrew,  33  Vt.  213.  See  also  Powel 
v.  Cleaver,  2  Bro.  C.  C.  499;  Southerland  v. 
Southerland,  5  Bush  (Ky.)  593;  Dresser  v. 
Dresser,  46  Me.  48. 

Where  a  gift  causa  mortis  is  made  to  one  in 
trust  for  another,  the  trustee  cannot  take  for 
his  own  benefit  although  the  trust  is  so  imper- 
fectly declared  as  not  to  be  enforceable. 
Sheedy  v.  Roach,  124  Mass.  472,  26  Am.  Rep. 
680. 

1.  Delivery  to  Third  Person  as  Agent  of  Donor 
Insufficient.  —  Farquharson  v.  Cave,  2  Coll.  Ch. 
Cas.  356;  Newton  v.  Snyder,  44  Ark.  42,  51 
Am.  Rep.  587;  Barnes  v.  People,  25  111.  App. 
136;  Tomlinson  v.  Ellison,  104  Mo.  105; 
Bieber  v.  Boeckmann,  70  Mo.  App.  503;  Craig 
v.  Craig.  3  Barb.  Ch.  (X.  Y.)  78;  Gilmore  v. 


106 


Whitesides,  Dudley  Eq.  (S.  Car.)  14,  31  Am. 
Dec.  563. 

Delivery  to  an  agent,  with  directions  to  him 
to  deliver  to  the  donee  after  the  death  of  the 
donor,  and  if  he  should  recover,  then  to  return 
the  property  to  the  donor,  is  insufficient. 
Walter  v.  Ford,  74  Mo.  195,  41  Am.  Rep.  312; 
In  re  Creed's  Estate,  29  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  62. 

Where  a  dying  person  told  her  servant  to 
take  the  keys  of  her  dressing  case,  and  to  de- 
liver her  watch  and  the  trinkets  which  it  con- 
tained to  the  plaintiff,  and  the  servant  took  the 
keys  and  kept  them  in  her  possession  until 
after  the  death  of  her  mistress,  it  was  held  that 
this  was  not  a  sufficient  delivery.  Powell  v. 
Hellicar,  26  Beav.  261. 

2.  Per  Mitchell,  C.  J.,  in  Devol  v.  Dye,  123 
Ind.  321. 

3.  Donee  Must  Retain  Possession.  —  Bunn  v. 

Markham,  2  Marsh.  532,  7  Taunt.  224,  2  E.  C. 
L.  224,  Holt  352,  3  E.  C.  L.  143;  Hatch  v.  At- 
kinson, 56  Me.  324,  96  Am.  Dec.  464;  Dunbar 
v.  Dunbar,  So  Me.  152,  6  Am.  St.  Rep.  166. 

4.  Acceptance  Presumed.  —  Ammon  v.  Martin, 
59  Ark.  191,  and  the  cases  cited  in  the  note 
immediately  following. 

5.  Forbes  v.  Jason,  6  111.  App.  395;  Devol 
v.  Dye,  123  Ind.  321;  Darland  v.  Taylor,  52 
Iowa  503,  35  Am.  Rep.  285. 

6.  Death  of  Donor  Essential.  —  Parcher  v. 
Saco,  etc.,  Sav.  Inst.,  "S  Me.  470;  Conser:. 
Snowden,  54  Md.  175,  39  Am.  Rep.  368. 

It  is  essential  toagift  causa  mortis  that  it  be 
to  take  effect  only  in  the  event  of  the  donor's 
death.    Tate  r.  Leithead,  1  Kay  658. 

See  supra,  this  section.  Requisites  to  Valid 
Gift  Causa  Mortis —  Generally;  and  infra,  this 
section.  Validity  and  Effect  of,  subdiv.  a.  (2)  66. 
{aa)  Through  Recovery  or  Survival  of  Donor. 
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the  gift  was  made,  if  without  having  recovered  therefrom  he  dies  of  some  other 
disease  existing  at  the  same  time.1 

4.  What  May  Be  Given  —  a.  Generally.  —  There  is  no  difference  in  respect 
to  its  subject-matter,  at  least  so  far  as  personal  property  is  concerned,  between 
a  gift  causa  mortis  and  a  gift  inter  vivos?1 

b.  CHOSES  in  Action  — (i)  Generally.  —  As  in  the  case  of  gifts  inter  vivos, 
choses  in  action,3  such  as  bonds,4  bills  of  exchange,5  promissory  notes  of  third 
persons,6  savings-bank  books,7  certificates  of  deposit  or  deposit  note,8  etc., 
may.be  the  subject  of  a  gift  causa  mortis. 

Gift  of  Bond  or  Note  Secured  by  Mortgage.  —  Where  a  bond  or  note  secured  by 
a  mortgage  is  the  subject  of  a  gift  causa  mortis,  such  gift  carries  with  it 
the  mortgage  also,  although  not  expressly  included  in  the  transfer  and  not 
delivered.9 

(2)  Deposit  in  Savings  Bank.  —  Money  deposited  in  a  savings  bank  may  be 
the  subject  of  a  valid  gift  causa  mortis  when  the  gift  is  fully  executed  by  such 


1.  Ridden  v.  Thrall,  125  N.  Y.  572,  21  Am. 
St.  Rep.  758. 

2.  Every  Species  of  Personal  Property,  in  its 
largest  sense,  capable  of  delivery  actual  or 
constructive  may  be  the  subject  of  a  valid  gift 
causa  mortis.  Thomas  v.  Lewis,  80,  Va.  I,  37 
Am.  St.  Rep.  848.  But  the  property  mast  be 
capable  of  actual  or  constructive  delivery.  In  re 
Hughes.  59  L.  T.  N.  S.  586,  36  W.  R.  821; 
Pennington  v.  Gittings,  2  Gill  &  J.  (Md.)  208; 
Egerton  v.  Egerton,  17  N.  J.  Eq.  419. 

3.  Gift  of  Choses  in  Action.  —  Parish  -v.  Stone, 
14  Pick.  (Mass.)  198,  25  Am.  Dec.  378;  Chase 
v.  Redding,  13  Gray  (Mass.)  418 

Bills,  Bonds  and  Promissory  Notes,  and  all  other 
evidences  of  debt,  although  payable  to  order 
and  not  indorsed,  may  be  given  as  donationes 
causa  mortis,  and  the  donee  may  sue  on  them 
in  his  own  name.  Kiff  v.  Weaver,  94  N.  Car. 
274,  55  Am.  Rep.  601. 

A  Check  Payable  to  the  Donor  or  order  may  be 
the  subject  of  a  gift  causa  mortis,  though  not 
indorsed.  Clement  v.  Cheesman,  54  L.  J.  Ch. 
158,  27  Ch.  D.  631,  33  W.  R.  40. 

A  Life-insurance  Policy  may  be  the  subject  of 
a  gift  causa  mortis.  Witt  v.  Amis,  1  B.  &  S. 
109,  ior  E.  C.  L.  109,  33  Beav.  619. 

A  Mortgage  Security  mav  be  the  subject  of  a 
gift  causa  mortis.  Duffield  v.  Hicks,  r  Dow. 
&  CI.  i,  1  BHgh  N.  S.  497.  And  see  Hassell  v. 
Tynte,  Ambl.  318. 

Railway  Stock  —  England.  —  It  is  held  in 
England  that  railway  stock  cannot  be  the  sub- 
ject of  a  gift  causa  mortis.  Moore  v.  Moore,  L. 
R.  18  Eq.  474. 

4.  Bonds.  —  Blount  v.  Burrow,  4  Bro.  C.  C. 
71;  Gardner  v.  Parker,  3  Madd.  184;  Snell- 
grove  v.  Bailey,  3  Atk.  214;  Waring  v.  Ed- 
monds, 11  Md.  424;  Kiff  v.  Weaver,  94  N.  Car. 
274,  55  Am.  Rep.  601;  Wells  v.  Tucker,  3 
Binn.  (Pa.)  366;  Ewing  v.  Evving,  2  Leigh 
(Va.)  337;  Lee  v.  Boak,  11  Gratt.  (Va.)  182. 
Compare  Overton  v.  Sawyer,  7  Jones  L.  (52  N. 
Car.)  6,  75  Am.  Dec.  444,  in  which  case  it  was 
held  that  the  value  of  a  bond  given  as  a  gift 
causa  mortis  might  be  recovered  in  an  action 
at  law  by  the  donor's  personal  representa- 
tive. 

5.  Bills  of  Exchange.  —  Rankin  v.  Weguelin, 
27  Beav.  309;  M'Gonnell  v.  Murray,  Ir.  R.  3 
Eq.  460;  In  re  Mead,  15  Ch.  D.  651,  43  L.  T. 
N.  S.  117;  Edwards  v.  Wagner,  121  Cal.  376. 


6.  Promissory  Note  —  England.  —  Veal  v.  Veal, 
27  Beav.  309,  29  L.  J.  Ch.  321. 

Alabama.  —  Jones  v.  Deyer,  16  Ala.  221. 

California.  —  Druke  v.  Heiken,  61  Cal.  346, 
44  Am.  Rep.  553. 

Connecticut. — Brown  v.  Brown,  18  Conn.  411, 
46  Am.  Dec.  328. 

Kentucky.  —  Turpin  v.  Thompson,  3  Met. 
(Ky.)  420;  Ashbrook  v.  Ryon,  2  Bush  (Ky.) 
228,  92  Am.  Dec.  481;  Broaddus  v.  Broaddus, 
(Ky.  1894)  27  S.  W.  Rep.  989. 

Maine.  —  Borneman  v.  Sidlinger,  15  Me.  429, 
33  Am.  Dec.  626;  Parker  v.  Marston,  27  Me. 
196. 

Massachusetts.  —  Sessions  v.  Moseley,  4  Cush. 
(Mass  )  87;  Bates  v.  Kempton,  7  Gray  (Mass.) 
382;  Chase  v.  Redding,  13  Gray  (Mass.)  418; 
Grover  v.  Grover,  24  Pick.  (Mass.)  261,  35  Am. 
Dec.  319. 

New  Hampshire.  —  Kenistons  v.  Sceva,  54  N. 
H.  24. 

New  York.  —  Coutant  v.  Schuyler,  I  Paige 
(N.  Y.)  316. 

Pennsylvania.  —  Gourley  v.  Linsenbigler,  51 
Pa.  St.  345. 

Compare  Bradley  v.  Hunt,  5  Gill  &  J.  (Md.) 
54,  23  Am.  Dec.  597. 

7.  See  infra,  the  next  subdivision  of  this 
section. 

8.  Certificate  of  Deposit.  —  Moore  v.  Moore, 
L.  R.  18  Eq.  474;  Cain  v.  Moon,  (1896)  2  Q.  B. 
283;  In  re.  Dillon,  44  Ch.  D.  76;  Cassidy  v. 
Belfast  Banking  Co.,  22  L.  R.  Ir.  68;  Porter 
v.  Walsh.  (1895)  1  Ir.  R.  284;  Basket  v.  Has- 
sell, 107  U.  S.  602;  Conner  v.  Root,  11  Colo. 
183;  Westerlo  v.  De  Witt,  36  N.  Y.  340;  Mat- 
ter of  Hall,  (Surrogate  Ct.)  16  Misc.  (N.  Y.) 
174;  Brooks  v.  Brooks,  12  S.  Car.  422.  See 
also  Dunne  v.  Boyd,  Ir.  R.  8  Eq.  609. 

9.  Dtuke  v.  Heiken,  61  Cal.  346,  44  Am. 
Rep.  553;  Brown  v.  Brown,  18  Conn.  411,  46 
Am.  Dec.  328:  Borneman  v.  Sidlinger,  15  Me. 
429,  33  Am.  Dec.  626;  Kiff  v.  Weaver,  94  N. 
Car.  274,  55  Am.  Rep.  601. 

Gift  of  Mortgage  Securing  Bond.  —  Where  a 
bond  and  mortgage,  both  given  to  secure  the 
same  sum,  were  claimed  as  a  gift  causa  mortis, 
and  the  delivery  of  the  mortgage  was  proved, 
but  there  was  no  evidence  of  the  delivery  of 
the  bond,  it  was  held  that  it  was  a  question  of 
fact  for  the  jury  whether  the  donor  intended 
to  give  the  bond  as  well  as  the  mortgage, 
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a  delivery  as  is  sufficient  to  confer  upon  the  donee  a  present  right  to  the  fund.1 
Such  gifts  are  generally  accomplished  by  a  delivery  of  the  deposit  book,  which, 
if  made  with  intent  to  make  a  gift,  is  a  sufficient  delivery.* 

(3)  Donor's  Own  Note  or  Check.  —  The  Donor's  Own  Note,  being  a  mere  execu- 
tory promise  to  make  a  gift,  is  not  the  proper  subject  of  a  gift  causa  mortis* 

A  Gift  of  the  Donor's  Own  Check,  made  in  expectation  of  death,  is  not  good  where 
such  check  is  not  paid  before  the  donor's  death.4  So  also  an  unaccepted  draft 
of  the  donor  upon  a  third  person  who  has  in  his  possession  funds  belonging  to 
the  donor  is  not  the  subject  of  a  gift  causa  mortis.''  But  where  a  check  given 
as  a  gift  causa  mortis  is  paid  before  the  donor's  death,  this  constitutes  a  valid 
gift-6 

(4)  Debt  Due  from  Donee  to  Donor.  —  A  debt  due  the  donor  from  the  donee 
may  be  the  subject  of  a  gift  causa  mortis?  And  the  destruction  or  surrender 
of  the  evidence  of  such  debt  with  intention  to  discharge  the  debtor  operates 
as  such  a  gift.8 

c.  Real  Estate.  —  It  would  appear  from  the  definition  of  a  gift  causa 
mortis  that  only  personal  property  can  be  made  the  subject  of  such  a  gift,  and 
it  has  been  held  in  several  cases  that  real  estate  cannot  be  given  in  this  manner.9 
There  are  several  cases,  however,  in  which,  although  the  question  was  not 
directly  raised,  the  validity  of  such  gifts  was  recognized.10 


Caufield  v.  Davenport,  75  Hun  (N.  Y.)  541. 
See  also  Hurst  v.  Beach,  5  Madd.  351. 

1.  Deposit  in  Savings  Bank.  —  Hart  v.  Ketch- 
um,  121  Cal.  426;  Vandermark  v.  Vander- 
mark,  (Supm.  Ct.)  55  How.  Pr.  (N.  Y.)  408. 

A  savings-bank  book  may  be  the  subject  of 
a  gift  causa  mortis.  Curtis  v.  Portland  Sav. 
Bank,  77  Me.  151,  52  Am.  Rep.  750;  Sheedy  v. 
Roach,  124  Mass.  472,  26  Am.  Rep.  680; 
Loucks  v.  Johnson,  70  Hun  (N.  Y.)  565;  Til- 
linghast  v.  Wheaton,  8  R.  I.  536,  94  Am.  Dec. 
126;  and  "cases  cited  supra,  this  section.  Re- 
quisites to  Valid  Gift  Causa  Mortis,  subdiv.  C. 
(2)  (b)  ce.  Delivery  of  Choses  in  Action. 

2.  See  supra,  this  section.  Requisites  to  Valid 
Gift  Causa  Mortis,  subdiv.  c.  (2)  (6)  cc.  Delivery 
of  Choses  in  Action. 

3.  Donor's  Own  Note  Not  Suhject  of  Gift  Cansa 
Mortis.  —  Tracy  v.  Al  vord,  118  Cal.  654;  Parish 
v.  Stone,  14  Pick.  (Mass.)  198,  25  Am.  Dec. 
378;  Flint  v.  Pattee,  3j  N.  H.  520,  66  Am. 
Dec.  742;  Sanborn  v.  Sanborn,  65  N.  H.  172; 
Harris  v.  Clark,  3  N.  Y.  93,  51  Am.  Dec.  352 
(overruling  Wright  v.  Wright,  I  Cow.  (N.  Y.) 
598);  Craig  v.  Craig,  3  Barb.  Ch.  (N.  Y.)  76; 
Brown  v.  Moore,  3  Head  (Tenn.)  671;  Smith 
v.  Kittridge,  21  Vt.  238.  See  also  Holley  v. 
Adams,  16  Vt.  206,  42  Am.  Dec.  508. 

4.  Donor's  Check.  —  Hewitt  v.  Kaye,  L.  R.  6 
Eq.  198;  In  re  Beak,  L.  R.  13  Eq.  489;  Tafe 
v.  Hilbert,  2  Ves.  Jr.  111;  Detroit  Second  Nat. 
Bank  v,  Williams,  13  Mich.  282. 

The  delivery  of  the  donor's  own  check  for 
the  amount  of  his  deposit  is  not  a  sufficient 
delivery  to  support  a  gift  causa  mortis  of  the 
fund.  Matter  of  Smither,  30  Hun  (N.  Y.)  632. 
But  see  Kurtz  v.  Smither,  1  Dem.  (N.  Y.)  399; 
Taylor's  Estate,  154  Pa.  St.  183. 

5.  Harris  v.  Clark,  3  N.  Y.  93,  51  Am.  Dec. 
352. 

6.  Gift  of  Check  Held  Good.  —  Boutts  v.  Ellis 
4  De  G.  M.  &  G.  249,  17  Jur.  585.  And  see 
Tale  v.  Leiihead.  1  Kay  658. 

Where  a  husband,  being  resident  at  San 
Remo,  in  Italy,  in  his  last  illness  drew  his 
checks  on  his   London  bankers  payable  to 


order,  and  gave  them  to  his  wife,  who  in- 
dorsed them  to  her  bankers  at  San  Remo  and 
paid  them  into  their  bank,  and  the  checks 
were  not  presented  for  payment  in  London  un- 
til after  his  death,  it  was  held  that  the  checks 
were  good  gifts  causa  mortis,  and  that  the 
widow  was  entitled  to  the  proceeds.  Rolls  v. 
Pearce,  5  Ch.  D.  730. 

7-  Donee's  Deht  to  Donor.  —  Clavering  v.  York, 
2  Coll.  Ch.  Cas.  363,  note;  Moore  v.  Darton,  4 
De  G.  &  Sm.  517;  Lee  v.  Boak,  n  Gratt.  (Va.) 
182.    See  also  Cross  v  Cross,  1  L.  R.  Ir.  389. 

8.  Gift  of  Deht  by  Cancellation  or  Surrender  of 
Evidence  of  Debt. —  Moore  v,  Darton,  4  De  G. 
&  Sm.  517;  Merideth  v.  Watson,  17  Jur.  1063; 
Darland  v.  Taylor,  52  Iowa  503,  35  Am.  Rep. 
285;  Gardner  v.  Gardner,  22  Wend.  (N.  Y.) 
526,  34  Am.  Dec.  340. 

To  constitute  a  gift  causa  mortis  of  a  debt  it 
is  essential  that  there  be  a  surrender  or  can- 
cellation of  the  evidence  of  the  debt.  Cross 
v.  Cross,  r  L.  R.  Ir.  389. 

A  Debt  Due  from  a  Wife  to  Her  Husband  may 
be  discharged  by  a  gift  causa  mortis  by  the 
husband's  destroying  the  bond,  the  evidence 
of  the  debt,  and  declaring  that  the  money  was 
hers.  Gardner  v.  Gardner,  22  Wend.  (N.  Y.) 
526,  34  Am.  Dec.  340. 

The  Mere  Delivery  Up  of  a  Mortgage  Deed  does 
not  cancel  the  mortgage  debt;  but  when  ac- 
companied with  the  mortgage  bond,  with  the 
intent  to  release  the  debt  in  case  the  donor 
should  die  of  his  present  illness,  it  seems  that 
this  is  a  good  gift  causa  mortis.  Hurst  v. 
Beach,  5  Madd.  351. 

9.  Real  Estate  Not  Subject  of  Gift  Causa  Mortis. 
—  Wentworth  v.  Shibles,  89  Me.  167;  Gilmore 
v.  Whitesides,  Dudley  Eq.  (S.  Car.)  14  31  Am. 
Dec.  563;  Meach  v.  Meach.  24  Vt.  591. 

10.  See  Pluche  v.  Jones,  54  Fed.  Rep.  860; 
Peck  v.  Rees,  7  Utah  467. 

In  Curtiss  v.  Barrus,  38  Hun  (N.  Y.)  165, 
the  delivery  of  a  warranty  deed  to  certain  real 
property,  made  in  expectation  of  death,  was 
upheld  as  a  gift  causa  mortis.  In  this  case  the 
question  as  to  whether  real  estate  was  a  proper 
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d.  Gift  of  Donor's  Entire  Estate.  —  The  decisions  are  not  altogether 
harmonious  as  to  whether  a  person  may  make  a  gift  causa  mortis  of  his  entire 
personal  estate. 

The  Better  Doctrine  seems  to  be  that  the  law  has  placed  no  limitation  upon  the 
amount  of  property  that  can  be  so  disposed  of,  and  that  a  gift  causa  mortis 
may  include  the  whole  of  the  donor's  personal  estate.1  It  has  been  held  in 
Pennsylvania  that  a  person  may  so  dispose  of  the  principal  part  of  his  estate,8 
but  not  of  his  entire  estate,  such  a  disposition  being  of  a  testamentary  char- 
acter and  contrary  to  the  spirit  of  the  statute  of  wills.3 

5.  Conditional  or  Qualified  Gifts  Causa  Mortis.  —  Strictly  speaking,  all  gifts 
causa  mortis  are  conditional,  inasmuch  as  they  depend  for  their  validity  upon 
the  death  of  the  donor  without  revocation.  There  may,  however,  be  special 
conditions  or  qualifications  annexed  to  such  gifts,  as  in  the  case  of  gifts  inter 
vivos.*1  Thus  a  stipulation  that  the  donee  shall  pay  the  donor's  debts  or 
funeral  expenses  out  of  the  property  does  not  render  the  gift  invalid.5 

6.  Gift  by  Deed  or  Other  Written  Instrument.  —  It  has  been  held  that  a  gift 
causa  tnortis  cannot  be  effected  by  the  execution  of  a  formal  instrument  of 
conveyance,  but  only  by  the  delivery  of  the  property  itself.6  It  seems  clear 
that  such  a  gift  cannot  be  made  by  means  of  a  written  instrument  amounting 
in  effect  to  a  will,  but  not  executed  with  the  formalities  required  in  the  case 
of  a  testamentary  disposition  of  property.7  There  are  well-considered  cases, 
however,  in  which  it  is  held  that  a  gift  causa  mortis  can  be  effected  by  a  deed 
of  gift  without  any  delivery  of  the  property.8 


subject  for  such  a  gift  was  not  raised.  The 
donor  having  recovered  from  her  illness,  the 
point  at  issue  was  whether  the  transaction  was 
to  be  regarded  as  a  gift  inter  vivos,  and  there- 
fore irrevocable,  or  as  a  gift  causa  mortis  which 
was  revoked  by  the  donor's  recovery.  The 
court  decided  in  favor  of  the  latter  view. 

1.  Gift  of  Entire  Estate.  —  Meach  v.  Meach, 
24  Vt.  591;  Thomas  v.  Lewis,  89  Va.  1.  37  Am. 
St.  Rep.  848. 

Gift  of  Entire  Estate  with  Intent  to  Defraud 
Wife.  —  A  gift  causa  mortis  by  a  man  to  his 
children  of  his  entire  personal  estate,  made 
with  intent  to  deprive  his  wife  of  her  interest 
therein  as  his  widow,  will  be  set  aside  at  her 
instance  so  far  as  it  affects  her  rights.  Mani- 
kee  v.  Beard,  85  Ky.  20. 

2.  Michener  v.  Dale.  23  Pa.  St.  59. 

3.  Headley  v.  Kirby,  18  Pa.  St.  326.  See 
also  Marshall  v.  Berry,  13  Allen  (Mass.)  43. 

4.  Gift  Coupled  with  Trust  or  Condition.  — 
A  giii  causa  mortis  may  be  coupled  with  a  trust 
or  condition,  but  the  expression  of  the  trust  or 
condition  must  form  part  of  the  donation, 
by  being  either  contemporaneous  with  it  or  so 
coupled  with  it  by  contemporaneous  words  of 
reference  as  in  effect  to  be  incorporated  with 
it.    Dunne  v.  Boyd,  Ir.  R.  8  Eq.  609. 

Such  a  gift  may  be  made  with  the  condition 
that  it  be  accepted  in  full  for  the  donee's 
share  of  the  donor's  estate.  In  such  case  the 
donee  cannot  claim  a  distributive  share  of  the 
estate  without  surrendering  the  gift.  Currie 
v.  Steele,  2  Sandf.  (N.  Y.)  542. 

A  gift  causa  mortis  mav  be  "made  for  a  par- 
ticular purpose.  Blount  v.  Burrow,  4  Bro.  C. 
C.  71. 

5.  Stipulation  that  Donee  Shall  Pay  Donor's 
Debts  and  Funeral  Expenses.  —  Hills  v.  Hills,  8 
M.  &  W.  401;  Curtis  v.  Portland  Sav.  Bank, 
77  Me.  151,  52  Am.  Rep.  750;  Larrabee  v.  Has- 
call,  88  Me.  511,  51  Am.  St.  Rep.  440;  Loucks 


v.  Johnson,  70  Hun  (N.  Y.)  565.  Compare 
Wetmore  v.  Brooks,  (C.  PI.  Eq.  T.)  18  N.  Y. 
Supp.  852. 

Where  a  man  in  his  last  sickness  drew  an 
order  for  a  portion  of  the  amount  of  his  de- 
posit in  a  savings  bank,  and  delivered  it  with 
the  bank  book  to  his  attendant,  saying: 
''  Take  this,  J.,  when  I  am  gone  draw  the 
money,  put  a  monument  over  my  brother  S.'s 
grave,  pay  my  funeral  expenses,  and  the  rest 
is  yours,"  it  was  held  that  this  was  a  valid 
gift  causa  mortis  of  the  amount  called  for  by 
the  order,  and  the  fact  that  terms  and  qualifi- 
cations were  annexed  to  the  gift  did  not  affect 
its  validity.  Larrabee  v.  Hascall,  88  Me.  511, 
51  Am.  St.  Rep.  440. 

A  gift  providing  for  a  division  of  the  prop- 
erty between  specified  persons  after  the  pay- 
ment of  bills  and  expenses  is  a  valid  gift  causa 
mortis.  Pierce  v.  Boston  Five  Cents  Sav. 
Bank,  129  Mass.  425,  37  Am.  Rep.  371;  Kenis- 
tons  v.  Sceva,  54  N.  H.  24;  Loucks  v.  John- 
son, 70  Hun  (N.  Y.)  565. 

6.  Gifts  by  Written  Instruments.  —  McGrath 
v.  Reynolds,  116  Mass.  566. 

7.  Scales  v.  Maude,  6  De  G.  M.  &  G.  43. 

A  man  in  expectation  of  death  signed  the 
following  document:  *"  I  give  all  my  insurance 
money  that  is  coming  to  me,  to  my  wife  for 
her  own  use,  as  well  as  two  hundred  pounds 
in  the  bank.  This  is  my  wish."  The  docu- 
ment was  attested  by  one  witness.  It  was 
held  that  this  could  not  be  supported  as  a  gift 
causa  mortis,  but  it  was  an  ineffectual  testa- 
mentary disposition.  In  re  Hughes,  59  L.  T. 
N.  S.  586,  36  W.  R.  821.  See  also  Matter  of 
Patterson,  4  De  G.  J.  &  S.  422;  Basket  v.  Has- 
sell,  107  U.  S.  602;  Logenfield  v.  Richter,  60 
Minn.  49.  But  see  Cronan's  Estate,  Myr. 
Prob.  (Cal.)  72. 

8.  Kenistons  v.  Sceva,  54  N.  H.  24;  Meach 
v.  Meach,  24  Vt.  591.    See  also  Gilmore  v.. 
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7.  Validity  and  Effect  of  —  a.  As  BETWEEN  PARTIES  —  (i)  Generally  — 
Gifts  Causa  Mortis  Valid.  —  The  disposition  of  personal  property  by  gift  causa 
mortis,  although  often  deprecated,  has  been  recognized  and  upheld  by  the 
courts  from  an  early  period,  and  has  become  a  fixed  principle  of  jurisprudence 
in  all  civilized  countries.  Such  gifts,  when  made  by  competent  persons,  and 
fully  executed,  are  perfectly  valid  in  the  absence  of  fraud  or  undue  influence, 
provided  the  rights  of  creditors  arc  not  infringed.1 

When  Title  Passes  to  Donee. —  It  is  held  by  some  courts  that  the  title  to  the 
property  remains  in  the  donor  until  his  death,  and  that  his  death  is  a  condition 
precedent  to  the  vesting  of  the  title  in  the  donee.*  But  according  to  the  gn  at 
weight  of  authority  title  to  the  property  passes  from  the  donor  to  the  donee 
immediately  upon  delivery,  defeasible  only  during  the  lifetime  of  the  donor. 
If  not  revoked  during  the  donor's  life,  the  title  of  the  donee  becomes  absolute 
at  his  death,  and,  by  relation,  from  the  time  of  the  delivery.3 

(2)  Revocation  —  aa.  By  Act  of  Donor.  — A  gift  causa  mortis,  unlike  a  gift 
inter  vivos,  passes  to  the  donee  only  a  defeasible  title,  which  becomes  absolute 
upon  the  death  of  the  donor,  and  the  donor  has  in  the  meantime  the  power  of 
revocation  and  may  at  any  time  resume  possession  of  the  property  and  annul 
the  gift.4 

Gift  Causa  Mortis  Not  Revoked  by  Subsequent  Will.  —  A  subsequent  will  made  by  the 
donor  bequeathing  to  another  what  he  has  already  given  as  a  gift  causa  mortis 
will  not  revoke  the  gift.    The  will  only  speaks  from  the  death  of  the  testator, 


Whitesides,  Dudley  Eq.  (S.  Car.)  14,  31  Am. 
Dec.  563;  Kemper  v.  Kemper,  1  Duv.  (Ky.) 
401,  85  Am.  Dec.  636. 

1.  Gifts  Causa  Mortis  Upheld.  —  See  numerous 
cases  cited  throughout  this  article  in  which 
such  gifts  have  been  sustained.  And  see 
Devol  v.  Dye,  123  Ind.  321;  Dresser  v.  Dres- 
ser, 46  Me.  48;  Ellis  v.  Secor,  31  Mich.  185,  18 
Am.  St.  Rep.  178;  Champney  v.  Blanchard,  39 
N.  Y.  ill;  Thomas  v.  Lewis,  89  Va.  r,  37  Am. 
St.  Rep.  848. 

Gifts  causa  mortis  are  not  favored  or  encour- 
aged by  the  courts,  but  when  established  by 
the  proof  they  will  be  upheld.  Bedell  v. 
Carll,  33  N.  Y.  581. 

Gifts  Causa  Mortis  Are  Not  Abolished  by  the 
English  Wills  Act.  7  Wm.  IV.,  1  Vict.,  c.  26; 
Moore  v.  Darton,  4  De  G.  &  Sm.  517. 

In  Louisiana  no  disposition  mortis  causa  can 
be  made  "  otherwise  than  by  last  will  or  tes- 
tament." Rev.  Civ.  Code  La.  (1899),  art.  1570. 
See  the  title  Wills,  and  see  Barriere  v.  Glad- 
ding, 17  La.  144. 

A  Husband  may  make  a  valid  gift  causa  mor- 
tis to  his  wife.  Lawson  v.  Lawson,  1  P.  Wms. 
441;  Miller  v.  Miller,  3  P.  Wms.  356;  Waller 
v.  Hodge,  2  Swanst.  92,  1  Wils.  Ch.  445;  In  re 
Mead,  15  Ch.  D.  651,  43  L.  T.  N.  S.  117; 
Whitney  v.  Wheeler,  116  Mass.  490. 

A  gift  causa  mortis  made  with  a  view  of  de- 
priving the  donor's  widow  of  her  right  of 
dower  is  invalid.  Manikee  v.  Beard,  85  Ky. 
20;  Dunn  v.  German-American  Bank,  109 
Mo.  90. 

Gift  by  Married  Woman.  —  Under  the  statutes 
a  married  woman  is  under  no  disability  as  to 
making  a  gift  causa  mortis  by  reason  of  cover- 
ture.   Conner  v.  Root,  11  Colo.  183. 

A  married  woman  cannot,  by  gift  causa 
mortis,  deprive  her  husband  of  his  distributive 
share  of  her  estate  where  she  could  not  do  so 
by  will.  Baker  v.  Smith,  66  N.  H.  422.  The 
gift  in  such  case  is  invalid  without  the  assent 
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of  the  husband.  Jones  v.  Brown,  34  N.  H. 
439.  As  to  what  is  evidence  of  assent,  see 
Brown  v.  Niethammer,  141  Pa.  St.  114. 

In  Massachusetts  a  married  woman  may 
m  'ce  a  valid  gift  causa  mortis  of  her  separate 
property  without  the  consent  of  her  husband. 
Marshall  v.  Berry,  13  Allen  (Mass.)  43. 

A  married  woman  may  make  a  gift  causa 
mortis  to  her  husband.  Broaddus  v.  Broad- 
dus,  (Ky.  1894)  27  S.  W.  Rep.  989. 

Conflict  of  laws.  —  The  validity  of  a  gift 
causa  mortis  is  to  be  determined  by  the  law  of 
the  place  where  it  is  made,  and  not  by  that  of 
the  donor's  domicil.  Emery  v,  Clough,  63  N. 
H.  552,  56  Am.  Rep.  543. 

2.  When  Title  Passes  —  Death  of  Donor.  —  Ed- 
wards v.  Jones,  1  Myl.  &  C.  226;  Staniland  v. 
Willott,  3  Macn.  &  G.  664;  Ammon  v.  Martin, 
59  Ark.  ill;  Hatcher  v.  Buford,  60  Ark.  169. 

3.  Title  Passes  to  Donee  upon  Delivery.  — 
Barnes  v.  People,  25  111.  App.  136;  Marshall 
v.  Berry,  13  Allen  (Mass.)  43;  Clough  v. 
Clough,  117  Mass.  83;  Trorlicht  v.  Weize- 
necker,  1  Mo.  App.  482;  Emery  v.  Clough,  63 
N.  H.  552,  56  .^m.  Rep.  543;  Harris  v.  Clark, 
3  N.  Y.  93,  51  Am.  Dec.  352;  Kirk  v.  Mc- 
Cusker,  (C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.)  277 
\citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  1352];  Callanan  v.  Clement,  (Supm.  Ct. 
Spec.  T.)  18  Misc.  (N.  Y.)  621;  Seybold  v. 
Grand  Forks  Nat.  Bank,  5  N.  Dak.  460  [citing 
8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  1352]; 
Wells  v.  Tucker,  3  Binn.  (Pa.)  366. 

4.  Gift  Causa  Mortis  Revocable  at  Option  of 
Donor.  —  Bunn  v.  Markham,  7  Taunt.  224,  2 
E.  C.  L.  224;  Doran  v  Doran,  99  Cal.  311; 
Parker  v.  Marston.  27  Me.  196;  Merchant  v. 
Merchant,  2  Bradf.  (N.  Y.)  432;  Kirk  v  Mc- 
Cusker,  (C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.)  277; 
Collins  v.  Collins,  (N.  Y.  Super.  Ct.  Gen.  T.) 
11  Misc.  (N.  Y.)  28;  Bliss  v.  Fosdick,  86  Hun 
(N.  Y.)  162,  affirmed  151  N.  Y.  625.  See  also 
Stubing  v.  Stubing,  (Brooklyn  City  Ct.  Gen„ 
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and  at  his  death  the  gift,  which  before  was  ambulatory  like  the  will,  becomes 
absolute  and  irrevocable,  and  hence  is  not  affected  by  the  provisions  of  the 
will.1 

Subsequent  Birth  of  Child.  —  It  has  been  held  that  a  gift  causa  mortis  is  revoked 
by  the  subsequent  birth  of  a  child  to  the  donor,  in  cases  in  which  a  will  would 

be  revoked  by  such  a  circumstance.3 

bb.  By  Operation  of  Law  —  (ad)  Through  Recovery  or  Survival  of  Donor.  —  The  recovery 

of  the  donor  from  the  particular  illness,  or  his  survival  of  the  peril,  which 
existed  at  the  time  of  the  gift  and  in  contemplation  of  which  the  gift  was 
made,  will  of  itself  operate  as  a  revocation  of  the  gift.  If  he  should  afterwards 
die  from  some  other  cause  the  property  will  belong  to  his  estate  and  not  to 
the  donee,  notwithstanding  the  donor  has  taken  no  steps  to  reclaim  it.3 

Intervening  Recovery.  —  So  also  a  gift  causa  mortis  will  be  revoked  by  the  donor's 
intervening  recovery  from  the  disease  with  which  he  was  suffering  at  the  time 
of  the  gift,  although  he  afterwards  dies  from  the  same  disease.4 

{bb)  Through  Death  of  Donee  Before  Donor. — The  death  of  the  donee  before  the 

donor  will  operate  as  a  revocation  of  the  gift  and  restore  the  ownership  of  the 
property  to  the  donor.5 

b.  As  Against  CREDITORS.  —  A  gift  causa  mortis  is  not  valid  as  against 
the  creditors  of  the  donor  where  there  is  a  deficiency  of  assets.  If  the  assets 
of  the  donor's  estate  are  not  sufficient  to  pay  his  debts,  the  administrator  can 
recover  the  subject  of  the  gift  from  the  donee  for  the  purpose  of  satisfying  the 
claims  of  the  donor's  creditors.6  But  where  the  property  is  thus  recovered 
and  used  for  this  purpose,  any  residuum  that  may  be  left  after  payment  of  the 
donor's  debts  belongs  to  the  donee  and  not  to  the  donor's  estate.7 

8.  Proof  of  Gift  Causa  Mortis.  —  Gifts  causa  mortis  have  been  pronounced 
contrary  to  the  policy  of  the  law,8  and  while  this  is  undoubtedly  too  strong  a 
statement  of  the  case,  such  gifts  are  not  favored  in  law  but  are  regarded  with 
suspicion  on  account  of  the  opportunities  offered  for  fraud  or  mistake.9 

By  the  Roman  Law,  from  which  the  validity  of  such  gifts  is  derived,  unusual 


T.)  7  N.  Y.  Supp.  500;  Wigle  v.  Wigle,  6  Watts 
(Pa.)  522. 

1.  Gift  Causa  Mortis  Not  Revoked  by  Subsequent 
Will.  —  Jones  v.  Selby,  Prec.  Ch.  300;  Brun- 
son  v.  Henry.  140  Ind.  455;  Hoehn  v.  Strutt- 
mann,  71  Mo.  App.  399;  Merchant  v.  Merchant. 
2  Bradf.  (N.  Y.)  432;  Nicholas  v.  Adams,  2 
Whart.  (Pa.)  17.  See  also  Hambroke  v.  Sim- 
mons, 4  Russ.  25.  Compare  Jayne  v.  Murphy, 
31  111.  App.  28. 

2.  Bloomer  v.  Bloomer,  2  Bradf.  (N.  Y.)  339. 

3.  Recovery  or  Survival  of  Donor.  —  Staniland 
v.  Willott,  3  Macn.  &  G.  664;  Roberts  v. 
Draper.  18  111.  App.  167;  Cuniss  v.  Barrus,  38 
Hun  (N.  Y.)  165;  Smith  v.  Downey,  3  Ired. 
Eq.  (38  N.  Car.)  268;  Stockham's  Estate,  6  Pa. 
Dist.  422;  Martin  v.  Smith,  25  W.  Va.  579. 
See  also  Lisle  v.  Tribble,  92  Ky.  304. 

4.  Failure  of  Gift  Through  Intervening  Recov- 
ery.—  Staniland  v.  Willott  3  Macn.  &  G.  664; 
Weston  v.  Hight,  17  Me.  287,  35  Am.  Dec.  250; 
Conser  v.  Snowden,  54  Md.  175,  39  Am.  Rep. 
368. 

Where  a  donor  suffering  from  a  paralytic 
stroke  so  far  recovers  as  to  make  a  journey 
and  manage  his  property  and  business,  the 
gift  fails.  Staniland  v.  Willott,  3  Macn.  &  G. 
664. 

Where  a  gift  was  made  by  a  person  in  ex- 
pectation of  immediate  death  from  consump- 
tion, but  he  recovered  so  far  as  to  be  able  to 
attend  to  his  ordinary  business  for  eight 
months,  and  finally  died  from  the  same  dis- 


ease, it  was  held  that  the  gift  failed.  Weston 
v.  Hight,  17  Me.  287,  35  Am.  Dec.  250. 

But  a  gift  of  this  kind  will  not  be  disturbed 
by  the  alternation  of  hope  and  despair.  Nicho- 
las v.  Adams,  2  Whart.  (Pa.)  17. 

5.  Death  of  Donee  Before  Donor.  —  See  Mer- 
chant v.  Merchant,  2  Bradf.  (N.  Y.)  432. 

6.  Gifts  Causa  Mortis  Not  Good  Against  Donor's 
Creditors.  —  Ward  v.  Turner,  2  Ves.  431;  Tate 
v.  Leithead,  1  Kay  658;  Borneman  v.  Sidlin- 
ger,  15  Me.  42g,  33  Am.  Dec.  626;  Chase  v. 
Redding,  13  Gray  (Mass.)  418;  Dunn  v.  Ger- 
man-American Bank,  109  Mo.  90;  K iff  v. 
Weaver.  94  N.  Car.  274,  55  Am.  Rep.  601. 

The  mere  fact  that  the  donor  is  indebted  at 
the  lime  of  the  gift  will  not  avoid  the  gift  if 
the  creditors  can  be  paid  from  other  assets. 
Virgin  v.  Gaither,  42  111.  39. 

7.  Kiff  v.  Weaver,  94  N.  Car.  274,  55  Am. 
Rep.  601. 

8.  Harris  v.  Clark,  3  N.  Y.  93,  51  Am.  Dec. 

352- 

9.  Gifts  Causa  Mortis  Are  Not  Favored  by  the 

courts.  Dole  v.  Lincoln,  31  Me.  422;  Parcher 
v.  Saco,  etc.,  Sav.  Inst.,  78  Me.  470;  Bedell  v. 
Carll,  33  N.  Y.  581;  Bliss  v.  Fosdick,  86  Hun 
(N.  Y.)  162,  affirmed  151  N.  Y.  625:  Matter  of 
Hall,  (Surrogate  Ct.)  16  Misc.  (N.  Y.)  174. 
See  supra,  this  section.  Validity  and  Effect  of 
—  Generally. 

Sound  policy  requires  that  the  laws  regulat- 
ing gifts  causa  mortis  should  not  be  extended 
and  that  the  range  of  such  gifts  should  not  be 
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solemnities  were  required  as  a  security  against  fraud.  It  was  requisite  that 
both  donor  and  donee  should  be  present  at  the  time  of  the  gift ;  that  it  should 
be  made  in  the  presence  of  five  witnesses;  and  that  it  should  be  limited  in 
point  of  value.1 

The  Common  Law  does  not  require  all  these  formalities,  but  its  policy  has  been 
uniformly  against  the  encouragement  of  gifts  of  this  nature,  and  they  will  be 
sustained  only  upon  clear  and  satisfactory  proof  of  all  the  essential  facts  neces- 
sary to  constitute  such  a  gift ; 2  for,  as  has  been  well  said,  it  is  far  better  that 
occasionally  a  gift  of  this  sort  should  fail  than  that  the  rules  of  law  should  be 
so  relaxed  as  to  encourage  fraud  and  perjury.3  This  rule,  however,  is  not  car- 
ried to  the  extent  of  holding  that  the  presumption  of  law  is  against  such  gifts.4 

Quantum  of  Proof  Required.  —  Notwithstanding  the  fact  that  gifts  causa  mortis 
are  watched  with  jealousy  by  the  courts  on  account  of  the  opportunity  for 
fraud,  there  is  no  presumption  either  in  favor  of  or  against  such  gifts,  and  the 
quantum  of  evidence  required  to  establish  them  is  not  greater  than  that 
required  in  other  civil  cases;  that  is,  they  may  be  established  by  a  fair  pre- 
ponderance of  the  evidence.5 


enlarged.  Ridden  v.  Thrall,  125  N.  Y.  572,  21 
Am.  St.  Rep.  758;  Kirk  v.  McCusker,  (C.  Pi. 
Gen.  T.)  3  Misc.  (N.  Y.)  277. 

1.  Delmotte  v.  Taylor,  1  Redf.  (N.  Y.)  417, 
citing  Dig.,  lib.  39,  tit.  6;  Cod.,  lib.  8,  tit.  37; 
Strahan's  Damal,  pt.  2,  bk.  4,  tit.  I,  §  23. 

2.  Clear  Proof  of  Gift  Causa  Mortis  Required  — 
England. — Jones  v.  Selby,  Prec.  Ch.  300; 
Cosnahan  v.  Grice.  15  Moo.  P.  C.  215;  Dunne 
v.  Boyd,  Ir.  R.  8  Eq.  609. 

California.  —  Knight  v.  Tripp,  121  Cal.  674. 

Illinois.  —  Barnum  v.  Reed,  136  111.  388; 
Woodburn  v.  Woodburn,  23  111.  App.  289. 

Maine.  —  Hatch  v.  Atkinson,  56  Me.  324,  q6 
Am.  Dec.  464;  Lamson  v.  Monroe,  (Me.  1886) 
5  Atl.  Rep.  313;  Goulding  v.  Korbury,  85  Me. 
227,  35  Am.  St.  Rep.  357. 

jVew  York.  —  Delmotte  v.  Taylor,  1  Redf. 
(N.  Y.)4I7;  Kenney  v.  Public  Administrator, 
2  Bradf.  (N.  Y.;  319;  Harris  v,  Clark,  3  N.  Y. 
93.  51  Am.  Dec.  352;  Grey  v.  Grey,  47  N.  Y. 
552;  Grymes  v.  Hone,  49  N.  Y.  17,  10  Am. 
Rep.  313;  Lewis  v.  Merritt,  113  N.  Y.  386; 
Devlin  v.  Greenwich  Sav.  Bank,  125  N.  Y. 
756;  Conklin  v.  Conklin,  20  Han  (N.  Y.)  278; 
Van  Fleet  v.  McCarn,  (Supm.  Ct.  Spec.  T.)  2  N. 
Y.  Supp.  67c;;  Wetmore  v.  Brooks,  (C.  PI.  Eq. 
T.  (18  N.  Y."-.jpp.  852;  Kirk  v.  McCusker,  (C. 
PI.  Gen.  T.)  3  Misc.  (N.  Y.)  277;  Farian  v. 
Wiegel,  76  Hun  (N.  Y.)  462,  31  Abb.  N.  Cas. 
(N.  Y.)  159;  Matter  of  Hall,  (Surrogate  Ct.)  16 
Misc.  (N.  Y.)  174,  citing  8  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  1348. 

Ohio.  —  Gano  v.  Fisk,  43  Ohio  St.  462,  54 
A.n.  Rep.  819. 

Pennsylvania.  —  Wells  v.  Tucker,  3  Binn. 
(Pa.)  366. 

Rhode  Island.  —  Citizens  Sav.  Bank  v. 
Mitchell,  18  R.  I.  739. 

South  Carolina. — Trenholm  v.  Morgan,  28 
S.  Car.  268. 

Virginia.  — Smith  v.  Smith,  92  Va.  696. 

A  gift  by  a  man  in  his  last  sickness  to  a  per- 
son in  attendance  upon  him  will  be  viewed 
with  suspicion  and  will  not  be  sustained  with- 
out full  and  conclusive  evidence.  Shirley  v. 
Whitehead,  1  Ired.  Eq.  (36  N.  Car.)  130. 

When  Not  Presumed.  —  Where  the  circum- 
stances are  such  as  to  indicate  an  intention  to 
make  a  testamentary  gift  and  the  intention 


fails  for  want  of  proper  attestation,  a  donatio 
causa  mortis  will  not  be  presumed.  In  re  Pat- 
terson, 12  W.  R.  941,  10  L.  T.  N.  S.  801,  33  L. 
J.  Ch.  596.  See  also  Nelson  v.  Cartmel,  6 
Dana  (Ky.)  8. 

3.  Hatch  v.  Atkinson,  56  Me.  326,  06  Am. 
Dec.  464;  Drew  v.  Hagerty,  81  Me.  231,  10 
Am.  St.  Rep.  255. 

4.  No  Presumption  Against  Gifts  Causa  Mortis. 
—  Lewis  v.  Merritt,  113  N.  Y.  386;  Matter  of 
Hall.  (Surrogate  Ct.)  16  Misc.  (N.  Y.)  174. 

While  the  law  does  not  presume  in  favor  of 
a  gift  causa  mortis,  but  requires  clear,  convinc- 
ing, and  satisfactory  proof,  a  charge  to  the 
jury  that  the  presumptions  of  law  are  against 
such  a  gift  and  that  the  fact  of  the  gift  must 
be  proved  beyond  suspicion  is  erroneous. 
Lewis  v.  Merritt,  113  N.  Y.  386,  explaining  and 
limiting  Grey  v.  Grey,  47  N.  Y.  552. 

5.  Fair  Preponderance  of  Evidence  Sufficient.  — ■ 
Lewis  v.  Merritt,  113  N.  Y.  3S6;  Gibbs  v.  Car- 
nahan,  (Supm.  Ct.  Spec.  T.)  4  Misc.  (N.  Y.) 
564,  28  N.  Y.  Supp.  1/35;  Reynolds  v.  Rey- 
nolds, (Supm.  Ct.  Tr.  T.)  20  Misc.  (N.  Y.)  254. 

In  an  action  by  an  administrator  10  recover 
certain  bonds  of  his  intestate,  which  the  de- 
fendant alleged  were  given  him  as  a  gift  causa 
mortis,  the  defendant,  having  possession  of  the 
bonds,  is  not  required  to  prove  the  gift  by 
more  than  a  preponderance  of  evidence.  Kiff 
v.  Weaver,  94  N.  Car.  274,  55  Am.  Rep.  601. 

For  Evidence  Held  Sufficient  to  Establish  a  Gift 
Causa  Mortis  see  Reed  v  Bsrnum,  36  111.  App. 
525;  Broaddus  v.  Btoaddus,  (Ky.  1894)  27  S. 
W.  Rep.  989;  Shyckleford  v.  Brown,  89  Mo. 
546;  Leyson  z.  Davis,  17  Mont.  220;  Westerlo 
v.  De  Witt,  36  N.  Y.  340:  Stubing  v.  Stubing, 
(Brooklyn  City  Ct.  Gen.T.)  7  N.  Y.  Supp.  500; 
Walsh  v.  Bowery  Sav.  Bank,  15  Daly  (N.  Y.) 
403;  Matter  of  Hall,  (Surrogate  Ct.)  16  Misc. 
(N.  Y.)  174;  Callanan  v.  Clement,  (Supm.  Ct. 
Spec  T.)  18  Misc.  (N.  Y.)  621;  Wells  v.  Tucker. 
3  Binn.  (Pa.)  366;  Thomas  v.  Lewis,  89  Va. 
1,  17  Am.  St.  Rep.  848.  See  also  Devlin  v. 
Farmer.  16  Daly  (N.  Y.)  98. 

For  Evidence  Held  Insufficient  to  Establish  a 
Gift  Causa  Mortis,  see  Cosnahan  v.  Grice,  15 
Moo.  P.  C.  215;  Bromberg  v.  Bates,  112  Ala. 
363;  Hart  v.  Ketchum,  121  Cal.  426;  Wood- 
burn  v.  Woodburn,  23  111.  App.  289;  Morse  v. 
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The  Mere  Possession  of  the  Property  is  not  sufficient  to  establish  the  gift,  especially 
where  the  claimant  has  had  an  opportunity  of  obtaining  wrongful  possession 
before  or  just  after  the  alleged  donor's  decease.1 

The  Testimony  of  a  Single  Witness  has  been  held  sufficient  to  establish  the  gift,2 
but  the  donee's  own  testimony,  uncorroborated  by  the  circumstances  of  the 
case,  is  insufficient.3  In  Great  Britain,  however,  it  has  been  held  that  a  gift 
causa  mortis  may  be  sustained  upon  the  testimony  of  the  donee  alone  when 
considered  trustworthy.4 

Evidence  Admissible  —  Written  Instruments.  —  Although  a  gift  causa  mortis  cannot 
be  effected  by  an  instrument  in  writing,  such  instruments  are  admissible  as 
evidence  of  such  gifts.5 

Evidence  Showing  the  Donor's  Affection  and  Regard  for  the  Donee  is  admissible  for  the 
purpose  of  establishing  a  gift  causa  mortis?  Similarly,  in  the  case  of  a  gift 
by  a  married  woman  to  a  person  other  than  her  husband,  evidence  of  his  ill- 
treatment  of  her  is  admissible  as  tending  to  show  a  reason  and  motive  for  mak- 
ing the  gift  and  so  preventing  the  property  from  descending  to  her  husband.7 

The  Donor's  Declarations  are  admissible  to  establish  a  gift  causa  mortis?  So 
also  his  statements  showing  a  state  of  mind  and  purpose  inconsistent  with  an 
alleged  gift  are  admissible  to  show  that  no  gift  was  made.9 

The  Burden  of  Proving  a  Gift  Causa  Mortis  rests  upon  the  party  asserting  it.10 

Question  for  Jury.  —  A  gift  causa  mortis,  like  a  gift  inter  vivos,  is  a  question  of 
fact  for  the  jury.11 

Meston,  152  Mass.  5;  Bick  v.  Reese,  (Supm. 
Ct.  Gen.  T.)  3  N.  Y.  Supp.  757;  Wetmore  v. 
Brooks,  (C.  PI.  Eq.  T.)  18  N.  Y.  Supp.  852; 
Matter  of  Somerville,  2  Connoly  (N.  Y.)  86; 
AIsop  v.  Southold  Sav.  Bank,  (Supm.  Ct.  Gen. 
T.)  21  N.  Y.  Supp.  300;  Farian  v.  Wiegel,  76 
Hun  (N.  Y.U62,  31  Abb.  N.  Cas.  (N.  Y.)  159; 
Tilford  v.  Savings  Bank,  31  N.  Y.  App.  Div. 
565;  Citizens  Sav.  Bank  v.  Mitchell,  18  R.  I. 
739;  Smith  v.  Smith,  92  Va.  696. 

1.  Mere  Possession  Insufficient  to  Prove  Gift.  — 
Delmotte  v.  Taylor,  1  Redf.  (N.  Y.)4i7;  Ken- 
ney  v.  Public  Administrator,  2  Bradf.  (N.  Y.) 
319- 

Ad  after-acquired  possession,  or  a  previous 
and  continuing  possession  of  the  donee, 
although  by  authority  of  the  donor,  is  insuffi- 
cient. Cutting  v.  Gilman,  41  N.  H.  147;  Miller 
v.  Jeffress,  4  Gratt.  (Va.)  472;  Dickeschied 
v.  Exchange  Bank,  28  W.  Va.  340;  Smith  v. 
Zumbro,  41  W.  Va.  623. 

The  mere  fact  that  the  property  has  passed 
into  the  possession  of  the  donee,  even  by  the 
act  of  the  deceased  himself,  is  not  enough; 
the  circumstances  must  be  such  as  are  con- 
sistent with  the  presumption  that  he  had 
parted  with  all  dominion  over  it  subject  only 
to  the  revocation  of  the  gift  upon  the  happen- 
ing of  any  one  of  the  events  that  make  such  a 
gift  revocable.  Delmotte  v.  Taylor,  1  Redf. 
IN.  Y.)4i7. 

2.  Thomas  v.  Lewis,  89  Va.  1,  37  Am.  St. 
Rep.  848.  See  also  Devlin  v.  Farmer,  16  Daly 
(N.  Y.)  98. 

in  New  Hampshire,  by  statute,  it  is  required 
that  the  delivery  of  the  property  be  proved  by 
two  indifferent  witnesses  other  than  the  donee. 
Kenistons  v.  Sceva,  54  N.  H.  24. 

3.  Kenney    v.     Public    Administrator,  2 
Bradf.  (N.  Y.)  319. 

4.  In  re  Farman,  57  L.  J.  Ch.  637,  58  L.  T. 
N.  S.  12;  M'Gonnell  z>.  Murray,  Ir.  R.  3  Eq.  460. 

5.  Written  Instruments  Admissible  as  Evidence. 
—  McGrath    v.   Reynolds,    116    Mass.  566; 


Nicholas  v.  Adams,  2  Whart.  (Pa.)  17. 

A  Written  Memorandum  on  an  Envelope  Con- 
taining a  Bond  claimed  as  a  gift  causa  mortis, 
signed  by  the  deceased  and  produced  by  the 
claimant,  which  read:  "  Given  to  C.  [the 
claimant]  on  condition  if  I  regain  my  health  it 
is  to  be  returned  to  me  in  good  faith,  other- 
wise the  gift  is  absolute,"  was  held  to  be  suffi- 
cient evidence  to  establish  a  gift  causa  mortis. 
Emery  v.  Clough,  63  N.  H.  552,  56  Am.  Rep. 
543- 

Evidence  of  Previously  Existing  Intention.  — 

"  In  sustaining  gifts  causa  mortis  where  the 
question  of  delivery  is  depending,  it  is  a  relief 
to  feel  that  the  donor  had  for  some  time  before 
the  act  was  done  intended  to  make  the  gift; 
and  it  adds  very  much  to  the  judicial  confi- 
dence when  that  intention  is  manifested  by 
some  writing  signed  by  the  donor."  Gould- 
ing  v.  Horbury,  85  Me.  227,  35  Am.  St.  Rep. 
357- 

6.  Rhodes  v.  Childs,  64  Pa.  St.  18. 

7.  Conner  v.  Root,  11  Colo.  183. 

8.  Declarations  in  Evidence.  —  Darland  v. 
Taylor,  52  Iowa  503,  35  Am.  Rep.  285;  Smith 
v.  Maine,  25  Barb.  (N.  Y.)  33. 

For  circumstances  under  which  the  donor's 
declarations  were  held  inadmissible,  see 
Parker  v.  Marston,  27  Me.  196. 

9.  Whitney  v.  Wheeler,  116  Mass.  4qo. 

10.  Burden  of  Proof  upon  Party  Asserting  Gift. 
—  Cosnahan  v.  Grice,  15  Moo.  P.  C.  215;  Bar- 
num  v.  Reed,  136  111.  388;  Watson  v.  Carmon, 
10  Ky.  L.  Rep.  288;  People's  Sav.  Bank  v. 
Looh,  95  Mich.  7;  Kirk  v.  McCusker,  (C.  PI. 
Gen.  T.)  3  Misc.  (N.  Y.)  277;  Flood  v.  Cain, 
78  Hun  (N.  Y.)  378;  Trenholm  v.  Morgan,  2S 
S.  Car.  26S;  Dickeschied  v.  Exchange  Bank, 
28  W.  Va.  340. 

11.  Dunn  v.  German-American  Bank,  109 
Mo.  90. 

Where  there  is  some  evidence  of  a  gift  causa 
mortis  the  question  is  properly  submitted  to 
the  jury.    Scollard  v.  Brooks,  170  Mass.  445. 
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GILLING  TWINE.  —  See  note  i. 

GILL  NET.  —  A  gill  net  is  defined  as  a  flat  net  so  suspended  in  the  water 
that  its  meshes  allow  the  heads  of  fish  to  pass,  but  catch  in  the  gills  when  the 
fish  seek  to  extricate  themselves.2 

GIN.  —  See  note  3. 

GIN  HOUSE.  —  See  note  4. 

GIRDLE.  —  See  note  5. 

GIRL.  —  A  girl  is  a  female  child.6 

GIST.  —  In  pleading,  "gist  "  means  the  essential  ground  or  object  of  the 
action  in  point  of  law,  without  which  there  would  be  no  cause  of  action.  The 
gist  of  an  action  is  the  cause  for  which  an  action  will  lie ;  the  ground  or 
foundation  of  a  suit,  without  which  it  would  not  be  maintainable;  the 
essential  ground  or  object  of  a  suit,  without  which  there  is  not  a  cause  of 
action.7 

GIVE  —  GIVEN  —  GIVING.  —  See  note.8 


1.  Gilling  Twine. —  In  a  tariff  act  gilling 
twine  was  held  to  mean  twine  that  was  made 
and  used  for  gilling,  such  as  salmon  twine, 
and  not  to  mean  linen  thread,  although  one  of 
the  minor  uses  of  the  latter  was  for  gilling. 
American  Net,  etc.,  Co.  v.  Worthington,  33 
Fed.  Rep.  826.  See  also  the  title  Revenue 
Laws. 

2.  State  v.  Lewis,  134  Ind.  252.    See  also 
the  title  Fish  and  Fisheries,  vol.  13,  p.  577. 

3.  Gin  —  Fixtures.  (See  also  the  title  Fix- 
tures, vol.  13,  p.  594.) — In  Gresham  v.  Tay- 
lor, 51  Ala.  507,  a  gin  and  its  bands  and  the 
rollers  were  held  not  to  be  fixtures.  See  also 
Hancock  ?>.  Jordan,  7  Ala.  448. 

4.  Burglary.  (See  also  the  title  Burglary, 
vol.  5,  p.  52.) — Under  a  burglary  statute 
which  required  special  description  of  struc- 
tures "  other  than  a  shop,  store,  warehouse,  or 
building,"  which  were  specially  constructed 
or  made  to  keep  goods,  wares,  or  merchandise, 
or  other  valuable  thing,  it  was  held  that  a  gin 
house  did  not  require  additional  description  of 
its  purpose.    Stone  v.  State,  63  Ala.  119. 

Arson.  (See  also  the  title  Arson,  vol.  2,  p. 
932.) — It  was  made  arson  by  statute  to  burn 
a  cotton  house.  It  was  held  that  this  included 
a  gin  house.  Waters  v.  Jones,  3  Port.  (Ala.) 
447- 

5.  Girdle.  (See  also  the  title  Malicious  Mis- 
chief.)—  In  State  v.  Towle,  62  N.  H.  373,  it 
was  held  that  in  an  indictment  under  a  statute 
prohibiting  the  commission  of  any  act  whereby 
any  tree  shall  be  injured,  an  averment  that  the 
defendant  did  girdle  a  growing  tree  did  not 
allege  an  injury  with  sufficient  certaintv. 

6.  Girl. —  In  State  v.  Bill,  8  Rob.  (La.)  528, 
it  was  said:  "  The  term  girl  is  a  generic  term, 
and  embraces  female  children  of  all  ages,  both 
over  and  under  ten  years.  Such  is  the  signifi- 
cation of  the  word  girl  given  by  the  best  lexi- 
cographers. Walker  defines  the  word  girl,  'a 
young  woman  or  child;'  Webster,  'a  female 
child  or  young  woman ; '  and  finally,  in  the  new 
and  enlarged  dictionary  compiled  from  South. 
Johnson,  Murray.  Cobbett,  etc.,  'a  female  child  ' 
is  the  signification  given  to  the  word  girl." 

"  Something  between  a  child  and  a  woman." 
Reg.  v.  Prince,  L.  R.  2  C.  C.  174. 

In  Slate  v.  Richards,  72  Iowa  17,  36  Alb.  L. 

J.  64,  the  trial  court,  in  its  instructions  to  the 
ury,  spoke  of  the  prosecuting  witness  a  num- 
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ber  of  times  as  "  the  girl."  The  defendant 
objected,  as  the  evidence  showed  that  she  was 
twenty-four  years  old.  The  appellate  court 
said:  "  As,  however,  the  case  is  to  be  re- 
manded for  another  trial,  we  feel  called  upon 
to  say  that  the  use  of  the  words  in  question  is 
not,  we  think,  without  objection.  While  they 
could  hardly  be  regarded  as  sufficient  to  mis- 
lead the  jury  in  regard  to  the  prosecutrix's 
age,  they  might  be  understood  as  evincing  a 
feeling  on  the  part  of  the  court  against  the  de- 
fendant. The  court  used  the  words  in  a 
strained  sense." 

7.  Flora  First  Nat.  Bank  v.  Burkett,  101  111. 
394;  Frazier  v.  Georgia  R.,  etc.,  Co.,  101  Ga, 
74.    See  also  Kitson  v.  Farwell,  132  111.  327. 

8.  Deeds  —  Warrants.  (See  also  the  titles 
Covenants,  vol.  8,  pp.  43,  77;  Deeds,  vol.  9, 
p.  137;  Real  Property;  Vendor  and  Pur- 
chaser.) —  The  word  give  (do,  dedt)  was  the  apt 
word  of  conveyance  in  deeds  of  feoffment  and 
gift.  2  Black.  Com.  310,  316.  See  also  2 
Black.  Com.  300;  Roebuck  v.  Dupuy,  2  Ala. 
535;  Allen  v.  Say  ward,  5  Me.  227,  17  Am,  Dec. 
221;  Bates  v.  Foster,  59  Me.  157;  Frost  v. 
Raymond,  2  Cai.  (N.  Y.)  188;  Kinney  v.  Watts, 
14  Wend  (N.  Y.)  38:  Den  v.  Gifford,  1  N.  J. 
L.  228;  Phillips  v.  Hudson,  31  N.  J.  L.  150; 
Young  v.  Hargrave,  7  Ohio  (pt.  ii.)  63. 

In  Den  v.  Du  Bois.  16  N.  J.  L.  286,  it  was 
held  that  the  word  give,  in  its  appropriate 
legal  sense,  was  applicable  to  deeds  as  well 
as  to  wills. 

Give  a  Deed.  —  In  an  agreement  for  the  sale 
of  real  estate,  an  agreement"  to  gripe  a  deed 
of"  the  premises  is  fulfilled  by  executing  a 
conveyance  without  warranty  of  personal 
covenants.  Ketchum  v.  Evertson,  13  Johns. 
(N.  Y.)  359,  7  Am.  Dec.  384.  See  also  the  title 
Vendor  and  Purchaser. 

Same  —  Give,  Grant,  and  Convey.  —  The  words 
"  give,  grant,  and  convey"  in  a  deed  are  as 
comprehensive  as  any  that  can  be  used  to 
convey  the  legal  title.  Young  v.  Ringo,  I  T. 
B.  Mon.  (Ky.)  31. 

Real  and  Personal  Property.  —  In  Hooper  v. 
Hooper,  9  Cush.  (Mass.)  129,  it  was  said: 
"  The  word  give  is  of  the  largest  signification, 
and  is  applicable  as  well  to  real  as  personal 
estate."  See  also  O'Toole  v.  Browne,  3  El.  & 
Bl-  572,  77  E.  C.  L.  572;  Pierson  v.  Arm- 
strong, 1  Iowa  282. 
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Gratuitously.  —  In  its  ordinary  and  familiar 
signification  the  word  give  means  to  transfer 
gratuitously,  without  any  equivalent.  Johns- 
ton v.  Griest,  85  Ind.  503;  Hamer  v.  Sid  way, 
57  Hun  (N.  Y.)  232.  (This  case  was  reversed 
in  124  N.  Y.  538.)  See  also  Harmon  v.  James, 
7  Ind.  264;  Parkinson  v.  State,  14  Md.  197. 

Same  —  Subscription  for  Stock  in  Corporation.  — 
A  subscription  for  stock  in  a  corporation,  and 
issuing  bonds  of  the  state  to  pay  for  such  stock, 
constitute  a  gift  of  the  credit  of  the  state 
within  a  constitutional  prohibition  that  "  the 
General  Assembly  shall  have  no  power  to 
give  or  lend  the  credit  of  the  state  in  aid," 
etc     Galloway  v.  Jenkins,  63  N.  Car.  154. 

Same  —  Given  in  Parochial  Relief.  —  An  Eng- 
lish statute  provided  that  it  should  not  be  law- 
ful  for  any  person  concerned  in  the  adminis- 
tration of  the  laws  for  the  relief  of  the  poor  to 
supply  for  his  own  profit  goods  or  provisions 
ordered  to  be  given,  in  parochial  relief.  In 
construing  this  provision,  Lush,  J.,  said: 
"  The  word  given  cannot  be  construed  in  sec- 
tion 77  in  its  strict  literal  sense;  it  must  be 
construed  as  being  supplied  '  gratuitously, 
whether  as  an  absolute  gift  or  not,  in  the  way 
of  parochial  relief."  Davies  v.  Harvey,  L.  R. 
9  Q  B.  439.  In  that  case  the  goods  were  sup- 
plied by  way  of  a  loan. 

Same  —  Intoxicating  Liquors.  (See  also  the 
title  Intoxicating  Liquors.) — In  Com.  v. 
Davis,  12  Bush  (Ky.)  241,  it  was  said:  "  In  its 
strict  and  primary  sense  the  word  give  signi- 
fies '  to  confer  or  transfer  without  any  price  or 
reward;  to  bestow.'  In  its  more  enlarged 
sense  it  signifies'  to  furnish,  tosupply;'  and  it 
was  in  this  latter  sense  that  the  word  was  used 
in  the  statute."  See  also  Holley  v.  State,  14 
Tex.  App.  512;  Parkinson  v.  State,  14  Md.  194. 

In  State  v.  Ball,  27  Neb.  601,  it  was  said: 
"As  we  have  seen,  in  order  to  constitute  a 
crime,  the  giving  must  be  upon  some  pretext 
for  the  purpose  of  evading  the  law,  and  that 
the  term  '  give  away  '  does  not,  by  its  terms, 
import  such  an  act." 

Same  —  Advancement.  (See  also  the  title 
Advancements,  vol.  1,  p.  760.)  —  In  Roland  v. 
Schrack,  29  Pa.  St.  127,  where  the  son  received 
money  from  his  father  to  enable  him  to  em- 
bark in  business,  and  gave  his  note  for  the 
amount  at  the  time,  it  was  held  that  the  trans- 
action could  not  be  changed  from  a  loan  to  a 
gift  or  advancement  by  the  loose  declaration 
of  the  father  that  he  gave  the  money  to  his 
son. 

So  in  Mills  v.  McCaustland,  105  Iowa  187,  it 
was  said:  "  It  will  not  do,  in  the  light  of  this 
record,  to  quibble  over  the  use  of  words.  Give 
was  not  employed  as  indicating  the  disposition 
of  a  gratuity,  but  for  the  consideration  of  serv- 
ices rendered  by  a  dutiful  son." 

Same  —  Sale  or  Bailment.  —  A  contract  by 
which  a  miller  agreed  to  "  take  "  a  farmer's 
wheat  and  give  him  flour,  one  barrel  for  every 
four  and  thirty-six  sixtieths  bushels,  is  a  sale 
and  not  a  bailment.  The  term  give  requires 
some  act  of  the  defendant  which  should  pass 
the  property  in  the  flour  to  the  plaintiffs. 
As  a  word  of  contract,  it  demands  something 
more  than  the  redelivery  of  the  plaintiff's 
wheat  in  the  form  of  flour.  It  implies  that  the 
property  in  the  thing  to  be  given  is  in  the 
donor  until  changed  by  delivery.    The  word 


does  not  import  a  mere  gratuity,  since  the  de- 
fendant was  to  give  superfine  flour  'for '  —  that 
is,  in  consideration  of,  or  as  an  equivalent  for  — 
the  wheat  taken  by  him  from  the  plaintiffs." 
Norton  v.  Woodruff,  2  N.  Y.  156. 

Same  —  Pay  —  Convey. —  Where,  by  way  of 
compromise  of  differences  over  the  estate  of  a 
decedent,  his  heirs  agreed  to  give  to  his  widow 
a  certain  sum  of  money  and  a  lot  of  ground  in 
lieu  of  all  her  claims,  the  word  was  held,  so 
far  as  related  to  the  money,  to  mean  "  pay," 
and  as  to  the  real  estate,  "  convey;"  and  the 
heirs  were  bound  to  make  a  good  title.  Car- 
ter v.  Alexander,  71  Mo.  585. 

Same  —  Give  in  the  Sense  of  Deliver.  —  In 
White  v.  Warren,  120  Cal.  322,  it  was  said: 
"  Her  statement  that  she  had  given  him  the 
money  was  not  equivalent  to  a  declaration 
that  she  had  made  him  a  '  gift  '  of  it,  since  the 
term  is  often  used  as  the  equivalent  of  a  mere 
delivery."  See  also  Smith  v.  Burnet,  35  N.  J. 
Eq.  324. 

Same  —  Precatory  Trusts.  (See  also  the  title 
Precatory  Trusts.) —  In  McRee  v.  Means,  34 
Ala.  367,  it  was  held  that  the  words  in  a  will, 
"  but  should  my  said  husband  die  without 
issue  of  his  body,  it  is  my  wish  and  will  he 
shall  give  all  of  said  property  to  R.,"  created 
a  precatory  trust  in  favor  of  R. 

Same  —  Give  a  Certain  Per  Cent.  —  An  agree- 
ment provided  that  the  profits  of  certain  mer- 
cantile dealings  should  be  equally  divided 
between  the  parlies.  Upon  renewal  of  this 
agreement  the  plaintiffs  agreed  to  allow  the 
defendants  five  thousand  dollars  yearly  out  of 
the  profits,  and  later  it  was  provided  that  the 
plaintiffs  should  give  to  the  defendants  ten  per 
cent,  of  the  total  sales.  It  was  held  that  ten 
per  cent,  of  the  sales  should  first  be  deducted 
from  the  profits,  and  then  the  balance  of  the 
fund  divided  equally,  the  plaintiffs  10  give  to 
the  defendants  five  thousand  dollars  from 
their  portion.  Straus  v.  Wanamaker,  175  Pa. 
St.  213. 

In  a  contract  to  give  one-half  of  the  fruit  of 
a  certain  orchard,  it  was  held  that  the  word 
give  meant  to  yield  possession  of,  to  deliver 
over,  as  property  in  exchange.  Smock  v. 
Smock,  37  Mo.  App.  56. 

Same  —  Vote.  —  An  action  for  a  penalty  for 
having  received  a  reward  to  give  a  vote  is  not 
sustained  by  proof  of  receiving  a  reward  for 
having  given  a  vote.  Huntingtower  v.  Gardi- 
ner, 1  B.  &  C.  300,  8  E.  C.  L.  129.  See  also 
the  title  Bribery,  vol.4,  p.  911;  Elections, 
vol.  10,  pp.  784,  853. 

Give  In  His  Vote.  —  This  phrase  means 
"  vote,"  and  its  use  in  an  indictment  for 
fraudulent  voting  is  sufficient.  It  does  not 
mean  "  offer  to  vote,"  and  does  not  render  the 
indictment  equivocal.  State  v.  Moore,  27  N. 
J.  L.  105.  See  also  the  title  Elections,  vol. 
10,  p.  552. 

Give  a  Bribe.  (See  also  the  title  Bribing, 
vol.  10,  p.  853.)  —  To  give  a  reward  by  the 
way  of  a  bribe  is  to  pass  or  deliver  the  reward 
or  bribe  immediately  to  another.  To  offer  it 
is  to  present  it  for  acceptance  or  rejection;  to 
promise  it  is  to  make  a  declaration  or  engage- 
ment that  it  shall  be  given;  and  to  procure  it 
is  to  obtain  it  from  others.  State  v.  Harker.  4 
Harr.  (Del.)  559. 

Give  and  Bequeath.  (See  also  the  title  Wili  s.) 
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—  "  The  words  '  give  and  bequeath  '  in  a  tes- 
tamentary paper  import  a  benefit  in  point  of 
right  to  take  effect  upon  the  decease  of  the  tes- 
tator and  proof  of  the  will,  unless  it  is  made 
in  terms  to  depend  upon  some  contingency  or 
condition  precedent.  It  may  be  postponed, 
there  may  be  no  assets  to  answer  it,  it  may 
not  take  effect  in  possession  and  enjoyment; 
but  in  the  meantime  the  right  will  vest,  to 
take  effect  according  to  the  terms  of  the  will." 
Eldridge  v.  Eldridge,  9  Cush.  (Mass.)  519, 
quoted  in  Dale  v.  White,  33  Conn.  297.  And 
see  Daly  v.  James,  8  Wheat.  (U.  S.)  495. 

The  words  "  give  and  beqjeath  "  are  suffi- 
cient to  pass  real  estate  in  a  will.  O'Toole 
v.  Browne,  3  El.  &  Bl.  572,  77  E  C.  L.  572. 
See  also  Pierson  v.  Armstrong,  1  Iowa  282. 

Give  Information.  —  An  indictment  for  depos- 
iting in  the  mail  a  letter  giving  information 
where  and  how  an  article  designed  to  prevent 
conception  could  be  procured  is  not  sustained 
where  the  letter  itself  gives  no  information, 
except  when  taken  together  with  a  decoy  let- 
ter, in  reply  to  which  it  was  written,  and 
which  pretended  to  come  from  a  person  who 
had  no  existence.  U.  S.  v.  Whittier,  5  Diil. 
(U.  S.)35- 

Give  a  Lease.  —  Where  two  agree,  the  one  to 
give  and  the  other  to  take  a  lease  of  a  house, 
the  duty  of  preparing,  executing,  and  tender- 
ing the  lease  is  upon  the  former.  Walker  v. 
Kelly,  24  U.  C.  C.  P.  174. 

Lend  Equivalent  to  Give.  (See  also  Lend.)  — 
See  Bryan  v.  Duncan,  11  Ga.  75;  Booth  v. 
Terrell,  16  Ga.  24;  Burch  v.  Burch,  19  Ga.  188; 
Pournell  v.  Harris,  29  Ga.  742;  Jones  v.  Jones, 
20  Ga.  700;  Hudgens  v.  Wilkins,  77  Ga.  558; 
Britt  v.  Rawlings,  87  Ga.  147;  Hinson  v.  Pick- 
ett, 1  Hill  Eq.  (S.  Car.)  38;  Buist  v.  Dawes,  4 
Strobh.  Eq.  (S.  Car.)  47. 

Given.  (See  also  the  titles  Instructions, 
Encyc.  of  Pl.  and  Pr.,  vol.  11,  p.  47;  Jury 
and  Jury  Trial.) — In  Hewitt  v.  Flint,  etc., 
R.  Co.,  67  Mich.  61,  it  was  held  improper  to 
allow  the  jury  to  take  to  the  jury  room  such 
of  the  defendant's  requests  for  instructions  as 
were  marked  by  the  court  given. 

Not  Given.  —  Under  a  statute  providing  that 
"  a  party  excepting  to  the  giving  of  instruc- 
tions, or  the  refusal  thereof,  shall  not  be  re- 
quired to  file  a  formal  bill  of  exceptions,  but 
it  shall  be  sufficient  to  write  at  the  close  of 
each  instruction  '  Refused  and  excepted  to,' 
or  4  Oiven  and  excepted  to,'  "  to  write  "  Not 
given  and  excepted  to  "  is  insufficient.  "  For 
the  charges  may  not  have  been  given  because 
the  court  was  not  asked  to  give  them,  in  which 
case  they  could  not  be  said  to  have  been  re- 
fused." Manhattan  L.  Ins.  Co.  v.  Doll,  80 
Ind  113. 

Evidence  Offered  —  Evidence  Given.  —  In  a  bill 
of  exceptions  the  words  "  This  was  all  the  evi- 
dence offered  in  the  cause  "  are  not  equivalent 
to  "  This  was  all  the  evidence  given,"  etc. 
Baltimore,  etc.,  R.  Co.  v.  Barnum,  79  Ind. 
261. 

Notice  Given.  (See  also  the  titles  Insolvency 
and  Bankruptcy;  Notice.)  —  A.  bankruptcy 
statute  provided  that  if,  at  a  meeting  held  in 
pursuance  of  notice,  it  appeared  that  the  no- 
tice to  the  creditors  had  not  been  given  as 
required,  the  meeting  should  forthwith  be 
adjourned  and  a  new  notice  given  as  required. 


It  was  held  that  given  meant  published  as 
well  as  served.  Matter  of  Devlin,  1  Ben. 
(U.  S.)  335,  7  Fed.  Cas.  No.  3,841. 

Given  Name.  (See  also  the  title  Namks.)  — 
A  statute  declared  that  all  misnomers  might 
be  amended  on  motion,  whether  in  ihe  Chris- 
tian name  or  surname.  It  was  held  that  the 
term  "  Christian  name  "  was  used  in  the  sense 
of  "given  name"  and  included  a  name  given 
to  a  corporation  by  the  legislature.  Johnson  v. 
Central  R.,  etc.,  Co.,  74  Ga.  397. 

Giving  Credit.  —  "  In  consideration  of  E.  R. 
&  Co.  '"'  *  *  giving  credit  to  D.  J.,  *  *  * 
I  hereby  engage  to  be  responsible,"  etc.,  is  a 
good  guaranty.  "Giving  credit"  is  equally 
applicable  to  future  as  to  past  credit.  Ed- 
wards v.  Jevons,  8  C.  B.  436,  65  E.  C.  L.  436. 
So  it  was  held  in  Broom  v.  Batchelor,  1  H.  & 
N.  255,  where  the  terms  of  the  guaranty  were: 
"  In  consideration  of  the  credit  given  by  B.  to 
E.,  I  hereby  agree  to  guarantee  the  payment," 
etc.    See  also  the  title  Guaranty,  post. 

Giving  Judgment.  (See  also  Enter,  vol.  xi, 
p.  42,  and  references  there  given.)  —  In  Schus- 
ter v.  Rader,  13  Colo.  333,  it  was  said:  "  Dis- 
criminating law  writers  speak  of  judgments 
by  confession  as  being  '  entered,'  while  other 
judgments  are  spoken  of  as  being  given  or 
'  rendered.'  Such  is  the  language  of  the  code. 
The  distinction  is  significant.  At  common 
law  the  giving  of  judgment  was  a  judicial  act, 
to  be  performed  only  by  the  court  sitting  at 
stated  times  and  places."  See  also  Bowman 
v.  Davis,  13  Colo.  297. 

Giving  Out.  (See  also  the  titles  Master  and 
Servant;  Mines  and  Mining  Claims.)  — 
A  statute  provided  that  the  operator  of  every 
coal  mine  operated  by  a  shaft  should  provide 
a  sufficient  brake  on  every  drum  to  prevent 
accidents  in  case  of  the  giving  out  or  breaking 
of  the  machinety.  It  was  held  that  any  giving 
way  of  the  machinery,  whether  from  the 
breaking  or  imperfection  of  some  of  its  parts, 
or  failure  of  the  motive,  or  rather  of  the  static, 
power  to  hold  it  in  equilibrium,  or  from  any 
other  cause,  was  a  "  giving  out  "  of  the  ma- 
chinery within  the  statute.  Beard  v.  Skeldon, 
13  111.  App.  58. 

Giving  Time.  (See  also  the  titles  Guaranty, 
post;  Suretyship.) — In  Shipman  v.  Kelley,  9 
N.  Y.  App.  Div.  324,  it  was  said:  "  What  is 
'giving  time '  was  defined  by  the  court  in 
Howell  v.  Jones,  I  C.  M.  &  R.  107,  in  the  fol- 
lowing terms:  '  We  think  it  means  extending 
the  period  at  which,  by  the  contract  between 
them,  the  principal  debtor  was  originally 
liable  to  pay  the  creditor,  and  extending  it  by 
a  new  and  valid  contract  between  the  creditor 
and  the  principal  debtor,  to  which  the  surety 
does  not  assent.'  Although  the  general  mean- 
ing of  the  expression  '  giving  time  '  is  thus 
defined,  it  is  sometimes  difficult  to  say  what 
really  was  '  the  period  at  which,  by  the  con- 
tract between  them,  the  principal  debtor  was 
originally  liable  to  pay  the  creditor.'  This 
sometimes  has  to  be  ascertained  from  the  terms 
of  the  original  contract  between  them.  And 
in  such  cases  the  words  used  must  have  a 
reasonable  interpretation." 

Giving  Way.  (See  also  ihe  title  Navigation.) 
—  In  Lockwood  v.  Lashell,  19  Pa.  St.  350,  it  was 
said:  "  Even  the  Trinity  House  regulations 
acknowledge  the  necessity  of  occasional  de- 
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GLANDERS.    (See  also  the  title  HORSES.)  —  Glanders  is  a  disease  of  the 
mucous  membrane  of  the  nostrils,  with  a  vitiated  secretion.1 
GLASS.  —  See  note  2. 
GO,  GOING,  ETC.  —  See  note  3. 


partures  from  [the  rule]  when  they  declare  that 
steam  vessels  should  '  give  way  to  sailing  ves- 
sels on  a  wind  on  either  tack.'  The  expression 
'  giving  way '  does  not  mean  the  putting  the 
helm  to  port  under  all  circumstances;  but  port- 
ing or  starboarding  the  helm,  as  the  exigencies 
may  require.'    The  Gazelle,  10  Jur.  1066." 

Allow  and  Give.  —  See  Cabeen  v.  Gordon,  r 
Hill  Eq.  (S.  Car.)  56. 

Given  in  the  Absence  of  the  Defendant.  —  See 
Bartow  v.  Smyth,  14  N.  J.  L.  286;  and  see 
Encyc.  of  Pl.  and  Pr.,  title  Sentence. 

Give  Satisfaction.  —  See  Satisfaction. 

1.  Wirth  v.  State,  63  Wis.  55.  This  case 
arose  upon  a  charge  of  keeping  an  animal 
affected  with  a  contagious  disease  in  a  place 
where  other  animals  could  become  infected 
by  it. 

2.  Carriers.  (See  also  the  titles  Carriers  of 
Goods,  vol.  5,  p.  154;  Express  Companies, 
vol.  12,  p.  542.)  —  Under  an  act  relieving  com- 
mon carriers  from  liability  for  the  loss,  inter 
alia,  of  articles  of  glass,  contained  in  any 
parcel  or  package  delivered  to  be  carried  for 
hire,  unless  the  nature  and  value  of  the  article 
has  been  declared  by  the  person  sending  or  de- 
livering the  same,  smelling-bottles  are  glass 
within  the  act.  Bernstein  v.  Baxendale,  6  C. 
B.  N.  S.  251,  95  E.  C.  L.  251.  But  the  term 
does  not  apply  to  the  glass  which  covers  a  lace 
corporal  that  has  been  framed  for  exhibition. 
Treadwin  v.  Great  Eastern  R.  Co.,  L.  R.  3  C. 
P.  308.  See  also  Owen  v.  Burnett,  2  Cromp. 
&  M.  353;  Glover  v.  London,  etc.,  R.  Co.,  L. 
R.  3  Q  B.  25. 

"Glass  —  with  care  —  this  side  up,"  upon  a 
box  containing  a  glass  bottle  of  oil  of  cloves, 
is  sufficient  notice  of  the  nature  and  value  of 
the  contents  to  charge  a  carrier  for  any  loss 
occasioned  by  his  disregard  of  such  directions. 
Hastings  v.  Pepper,  ti  Pick.  (Mass.)  41. 

Revenue  Laws.  —  "  Glass  cut,"  in  a  customs 
act,  includes  all  glass  that  has  been  cut  by 
the  process  of  grinding,  and  is  not  confined  to 
that  to  which  the  term  is  applied  in  trade  and 
commerce,  and  which  has  been  cut  in  a  par- 
ticular manner.  Binns  v.  Lawrence,  12  How. 
(<J.  S.)  9.    See  the  title  Revenue  Laws. 

3.  Go  in  the  Sense  of  Vest.  (See  also  the  titles 
Community  Property,  vol.  6,  p.  293;  Succes- 
sion.)—  A  statute  provided  that  upon  a  disso- 
lution of  the  community  by  the  death  of  either 
husband  or  wife  "  one-half  of  the  common 
property  shall  go  to  the  survivor,  and  the 
other  half  to  the  descendants  of  the  deceased 
husband  or  wife."  It  was  held  in  Broad  v. 
Broad,  40  Cal.  493,  that  the  words  "  shall  go  " 
in  the  act  meant  "  shall  vest,"  and  applied 
equally  to  the  descendants  of  the  deceased 
husband  or  wife  as  to  the  survivor,  and  that 
upon  the  death  of  the  mother,  children  of  the 
marriage  became  tenants  in  common  with  the 
father.    See  also  Plass  v.  Plass,  121  Cal.  131. 

Go  into  Operation.  —  The  words  "take 
effect,"  "  be  in  force,"  "  go  into  operation," 

n 


are  used  interchangeably.  Maize  v.  State,  4 
Ind.  348.    See  also  the  title  Statutes. 

Go  in  Evidence.  —  Where  it  is  agreed  that  a 
paper  shall  go  in  evidence,  it  should  be  con- 
sidered in  evidence  whether  read  in  evidence 
or  not.  "  Shall  go  in  evidence  "  is  tantamount 
to  "  shall  be  considered  in  evidence."  Pro- 
tection L.  Ins.  Co.  v.  Palmer,  81  111.  88. 

To  Go.  (See  also  the  title  Wills.)  —  The 
words  "  to  go"  in  a  will  have  been  held 
equivalent  to  the  word  "  descend."  Ivins's 
Appeal,  106  Pa.  St.  181. 

Going  Rate.  —  In  Barrett  v.  Schooner  Wa- 
cousta.  1  Flipp.  (U.  S.)  519,  it  was  said: 
"  '  Going  rate  '  as  to  freight,  like  '  market 
price  '  for  produce,  means  a  fixed  and  estab- 
lished price  for  the  time.  To  make  a  market 
price  there  must  be  buying  and  selling,  pur- 
chase and  sale." 

Going  Concern.  (See  also  the  title  Insolv- 
ency and  Bankruptcy.) — In  Ex  p.  Shaw,  2 
Q.  B.  D.  469,  it  was  said:  "  It  is  to  be  re- 
marked, in  the  first  place,  that  the  Diamond 
Rock  Boring  Company  is  not  in  liquidation, 
nor  even  in  insolvent  circumstances,  but  is 
what  has  been  called  a  '  going  concern,'  that 
is,  an  existing  and,  so  far  as  appears  before 
us,  a  prosperous  company." 

In  White,  etc.,  Mfg.  Co.  v.  Henry  B.  Pettes 
Importing  Co.,  30  Fed.  Rep.  865,  it  was  said: 
"  So  long  as  a  corporation  remains  '  a  going 
concern  '  —  that  is  to  say,  continues  to  trans- 
act its  ordinary  business  —  the  corporate  life 
continues,  and  the  power  of  its  directors  is 
unaltered,  even  though  the  corporation  is  em- 
barrassed or  even  insolvent." 

Going  Off  Large.  (See  also  the  title  Naviga- 
tion.)—  In  Fashion  v.  Wards,  6  McLean  (U. 
S.)  170,  it  was  said:  "  '  Going  off  large'  is 
having  the  wind  free  on  either  tack,  properly 
termed  a  vessel  '  off  large,'  because  it  is  in 
her  power  to  take  a  course  to  either  side  — 
starboard  or  larboard  —  proceed  straight  for- 
ward on  her  course,  or  return  back  to  her 
anchorage,  or  to  the  point  from  which  she 
started.  In  other  language,  she  is  free  to  the 
wind.  She  is  not  bound,  but  like  a  discharged 
debtor  under  the  old  insolvent  system,  who, 
being  at  large,  is  at  liberty  to  leave,  as  a  free 
man,  his  prison  bounds,  and  go  whithersoever, 
he  will." 

In  Hall  v.  The  Propeller  Buffalo,  Newb. 
Adm.  115,  11  Fed.  Cas.  No.  5.927,  it  was  said: 
"  There  is,  in  nautical  technicality,  a  differ- 
ence between  '  going  off  large  '  and  going  '  be- 
fore the  wind.'  '  Going  off  large  '  is  when  the 
wind  blows  from  some  point  abaft  the  beam, 
or  over  the  quarter  of  the  ship.  Going  '  before 
the  wind  '  is  when  the  wind  is  free,  comes 
over  the  stern,  and  the  ship's  yards  are  braced 
square  across.  Sailors  and  mariners  may 
recognize  the  distinction,  but  the  statute 
makes  none,  as  the  signal  of  the  '  white  light  ' 
is  applied  to  Doth  exigencies."  See  also  Ward 
v.  The  Brig  Fashion,  Newb.  Adm.  8. 
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GOAT.  —  See  note  I. 
GOD.  —  See  note  2. 
GOLD.  —  See  note  3. 

GOOD.  (See  also  Perfect,  and  see  the  titles  Sales;  Wills.)  —  " Good' 
means  perfect;  valid;  suitable;  proper;  genuine;  collectible.4 


1.  Goat's-hair  Flush.  —  See  Thorp  v.  Law- 
rence,  1  Blatchf.  (U.  S.)  351;  and  see  the  title 
Revenue  Laws. 

2.  God.  —  See  the  title  Act  of  God,  vol.  1, 
P-  584- 

Service  of  God.  (See  also  the  title  Charities 
and  Trusts  for  Charitable  Uses,  vol.  5,  p. 
893.)  —  In  In  re  Darling,  (1896)  1  Ch.  52,  it  was 
held  that  a  gift  by  will  to  the  poor  and  the 
service  of  God  was  a  good  charitable  gift. 
Stirling,  J.,  said:  "  I  think  that  when  'the 
service  of  God  '  is  spoken  of  as  it  is  in  this 
will,  no  one  so  construing  the  expression  would 
hesitate  to  say  that  service  in  a  religious  sense 
was  intended  —  service  similar  to  such  service 
as  is  referred  to  when  in  the  document  which 
I  have  mentioned  service  in  the  church  is 
spoken  of.  Therefore,  if  the  matter  were  un- 
affected by  any  authority,  I  should  come  to  the 
conclusion  that  gifts  to  the  poor  and  the  serv- 
ice of  God  are  gifts  to  the  poor  and  to  religious 
purposes,  and  are  good  accordingly."  See 
also  Powerscourt  v.  Powerscourt,  1  Molloy 
616. 

God's  Law. — The  degrees  of  consanguinity 
within  which  marriages  were  prohibited  by 
"  God's  law,"  as  mentioned  in  the  statute 
32  Hen.  VIII.,  c.  38,  were  those  enumerated  in 
25  Hen.  VIII..  c.  22,  and  28  Hen.  VIII.,  c.  7. 
Reg.  v.  Chadwick,  17  L.  J.  M.  C.  33,  11  Q.  B. 
173,  63  E.  C.  L.  173.  See  also  the  title  Mar- 
riage. 

3.  Payment.  (See  also  the  titles  Legal 
Tender;  Money;  Payment;  Tender.)  —  A 
promissory  note  for  a  certain  number  of  dol- 
lars payable  "  in  gold  or  its  equivalent  "  may 
be  discharged  by  a  payment  in  gold  or  by  a 
payment  of  so  many  dollars  in  legal-lender 
notes  as  are  equal  in  value  to  the  number  of 
dollars  named  in  the  note  in  gold.  Holt  v. 
Given,  43  Ala.  612. 

Indictment.  —  In  Grant  v.  State,  55  Ala.  207, 
it  was  held  that  the  omission  of  the  letter  "  d  " 
from  the  word  gold,  converting  it  into  "  gol," 
was  a  mere  clerical  error  which  did  not  vitiate 
an  indictment. 

Gold  Plate.  —  In  an  act  imposing  a  license 
tax  upon  those  trading  in  "  gold  or  silver 
plate,"  gold  does  not  mean  pure  gold,  but  a 
mixture  of  gold  and  alloy,  and  the  tax  being 
graded  by  the  weight  of  the  gold  sold,  the 
weight  of  the  article  is  to  be  taken,  and  not 
ihat  of  the  gold  contained  therein.  Young  v. 
Cook,  3  Ex.  D.  101. 

Innkeeper.  —  An  act  releasing  an  innkeeper 
from  liability  for  the  loss  of  articles  of  gold  and 
silver  manufacture  by  any  guest,  when  he 
shall  have  a  safe  suitable  for  their  custody,  ap- 
plies to  gold  and  silver  watches  and  watch 
chains,  usually  worn  by  the  guest  about  his 
person.  Stewart  v.  Parsons,  24  Wis.  241.  See 
also  the  title  Inns  and  Innkeepers. 

4.  Good  in  the  Sense  of  Genuine.  —  An  indict- 
ment for  obtaining  money  on  false  pretenses 
alleged  that  the  defendant  represented  a  note 
as  a  good,  negotiable  promissory  note,  which 


it  was  not.  The  court  said:  "  Taking  the 
words  in  their  usual  and  ordinary  meaning, 
we  think  the  indictment  describes,  not  the 
genuine  note  of  a  worthless  bank,  but  a  note 
not  the  genuine  note  of  any  bank;  that  is, 
either  a  counterfeit  note  of  some  real  bank,  or 
a  paper  bearing  the  semblance  of  a  banknote, 
but  purporting  to  be  of  some  bank  having  no 
real  existence.  It  was  certainly  a  negotiable 
promissory  note  and  bank  bill;  and  the  term 
good  rather  imports  '  genuine  '  than  as  ex- 
pressive of  its  being  available  to  insure  pay- 
ment."   Com.  v.  Stone,  4  Met.  (Mass.)  48. 

Guaranty. —  In  Weil  v.  Schwartz,  21  Mo.  App. 
372,  it  was  held  that  where  one  person  inquires 
of  another  "  whether  a  third  party  is  good  for 
a  bill  of  goods,"  the  question  has  reference 
only  to  the  financial  responsibility  of  the  debtor 
and  the  ability  of  the  creditor  to  make  the  debt 
by  ordinary  legal  process,  and  not  to  the  moral 
character  and  trustworthiness  of  the  party. 
See  also  the  title  Guarantv,  post. 

Warranty.  (See  also  the  titles  Implied  War- 
ranty; Sales;  Warranty.)  —  The  defendants 
gave  to  the  plaintiffs  a  note  pavable  in  good 
cooking  stoves.  It  was  held  that  the  descrip- 
tive term  good  in  the  contract  did  not  amount 
to  a  warranty  of  the  quality  of  the  articles. 
The  court  said:  "A  merchant,  in  vending  the 
articles  in  which  he  deals,  affirms  them  to  be 
good,  yet,  unless  he  knows  of  some  defect,  it 
has  never  been  held,  nor  is  it  generally  under- 
stood, that  any  particular  quality  is  theieby 
intended,  or  that  he  is  accountable  if  they 
prove  not  to  be  good.  This  doctrine  is  fully 
recognized  in  the  case  of  Chandelor  v.  Lopus, 
Cro.  Jac.  4."    Barrett  v.  Hall,  I  Aik.  (Vt.)  272. 

Fair.  —  By  contract,  the  defendant  was  to  de- 
liver to  the  plaintiff  forty  bales  of  cotton  of  an 
average  quality.  As  afterwards  reduced  to 
writing  the  contract  was  for  forty  bales  of 
good  fair  cotton.  In  the  court  below  the  de- 
fense was  that  the  words  "  good  fair  "  cotton, 
instead  of  cotton  "  of  an  average  quality " 
were  inserted  in  the  contract  as  written  by 
fraud  on  part  of  the  plaintiff.  The  appellate 
court  said:  "  I  think  the  effect  of  the  words 
'  good  fair  '  was  materially  different  from  the 
word  '  average  '  in  this  contract,  whether  the 
Mobile  classification  could  be  proved  in  aid  of 
the  contract  as  written  and  for  the  purpose  of 
giving  it  effect,  or  not.  To  my  understanding 
the  words  '  good  fair'  and  '  average,'  in  their 
primary  signification,  are  not  precisely  the 
same,  but  that  the  quality  indicated  by  the 
former  is  a  shade  above  what  the  latter  de- 
scribes."   Waddell  v.  Glassell,  18  Ala.  565. 

Checks.  See  also  the  title  Checks,  vol.  5, 
p.  1056.)  —  The  payee  of  a  check  took  it  to 
the  bank  on  which  it  was  drawn  and  got  it 
marked  good,  the  amount  being  charged  to  the 
drawer's  account.  The  bank,  on  the  evening 
of  the  same  day.  suspended  payment,  and  on 
the  following  day,  on  presentation  of  the 
check,  payment  was  refused.  It  was  held  that 
the  drawer  of  the  check  was  discharged  from 
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all  liability  thereon.  Boyd  v.  Nasmith,  17 
Ont.  40. 

In  Girard  Bank  v.  Penn  Tp.  Bank,  39  Pa. 
St.  99,  it  was  held  that  the  holder  of  a  check 
marked  good  was  in  the  position  of  an  original 
depositor.  The  court  said:  "  When  a  check 
payable  to  bearer,  or  order,  is  presented  with 
a  vieiv  to  its  being  marked  good,  and  is  so  cer- 
tified, the  sum  mentioned  in  ii  must  necessarily 
cease  to  stand  to  the  credit  of  the  depositor. 
It  thenceforth  passes  to  the  credit  of  the  holder 
of  the  check,  and  is  specifically  appropriated  to 
pay  it  when  presented;  and  as  the  purpose 
of  having  it  so  certified  is  not  to  obtain  pay- 
ment, but  to  continue  with  the  bank  the  cus- 
tody of  the  money,  the  holder  can  have  no 
greater  rights  than  those  of  anv  other  depos- 
itor." 

Good  Behavior.  —  See  Behavior,  vol.  3,  p. 
911. 

Good  Cause.  —  A  statute  which  directs  thai  a 
court  may  do  a  thing  on  good  cause  shown 
vests  a  discretion  in  the  court.  Kerchner  v. 
Singletary,  15  S.  Car.  535;  Kendall  v.  Briley, 
86  N.  Car.  56;  People  i>.  Sessions,  (Supm.  Ct. 
Spec.  T.)  62  How.  Pr.  (N.  V.)  415. 

Same  —  Appeals.  (See  also  the  title  Appeals, 
2  Encyc.  of  Pl.  and  Pr.  i.) — A  statute  pro- 
vided that  if  a  partv  to  an  action  did  not  take 
his  appeal  within  a  certain  time  he  could  not 
take  an  appeal  as  of  right,  but  only  upon  show- 
ing good  cause  for  his  not  having  taken  such 
appeal  within  the  time  limited.  It  was  held 
that  the  good  cause  for  not  having  taken  the 
appeal  within  ten  days  which  was  required 
must  be  such  as  would  authorize  a  court  of 
equity,  if  the  suithad  been  in  the  Circuit  Court, 
to  enjoin  a  judgment  of  such  court  till  a  new 
trial  of  the  case  could  be  had,  when  a  party 
had  failed  to  apply  to  the  common-law  court 
during  the  term  for  a  new  trial;  such,  for  in- 
stance, as  fraud,  accident,  mistake,  or  surprise, 
or  some  adventitious  circumstance  beyond  the 
control  of  the  party.  Hubbard  v.  Yocum,  30 
W.  Va.  740.  See  also  Ruffner  v.  Love,  24  W. 
Va.  185. 

Same  —  Costs.  (See  also  5  Encyc.  of  Pl. 
and  Pr.  100.)  —  A  rule  of  court  provided  that 
costs  should  follow  the  event  unless  the  judge 
by  whom  the  case  was  tried  should,  for  good 
cause,  otherwise  order.  In  Jones  v.  Curling, 
13  Q.  B.  D.  272,  Bowen,  L.  J.,  said:  "  Good 
cause  really  seems  to  me  to  mean  that  there 
must  exist  facts  which  might  reasonably  lead 
the  judge  to  think  that  the  rule  of  the  costs 
following  the  event  would  not  produce  justice 
as  complete  as  the  exceptional  order  which  he 
himself  could  make."  See  also  Huxley  v. 
West  London  Extension  R.  Co.,  14  App.  Cas. 
26;  Cooper  v.  Whitlingham,  15  Ch.  D.  504; 
Roberts  v.  Jones,  (1891)  2  Q.  B.  194;  Forster  z: 
Farquhar,  (1893)  1  Q.  B.  564;  Jones  v.  Curling, 
13  Q.  B.  D.  262;  Williams  v.  Ward.  55  L.  J.  Q. 
B.  566;  Sutcliffe  v.  Smith,  2  Times  Rep.  SSi. 

Under  a  provision  that  a  court  might  de- 
prive a  successful  party  of  his  costs  for  good 
cause  it  was  held  that  the  judge  was  not  con- 
fined  to  the  consideration  of  the  conduct  of  the 
party  in  the  course  of  litigation,  but  might 
consider  his  conduct  previous  to  and  conduc- 
ing to  the  action.  Harnett  v.  Vise,  5  Ex.  D. 
307- 

In  Walker  v.  Wilsher,  23  Q.  B.  D.  335,  it 


was  held  that  letters  and  conversations  writ- 
ten or  declared  to  be  without  prejudice  could 
not  be  taken  into  consideration  in  determining 
whether  there  was  good  cause  fcr  depriving  a 
successful  litigant  ot  costs. 

A  power  to  allow  costs  for  good  cause  shown 
is  equivalent  to  a  power  to  allow  such  costs  as 
may  be  deemed  j  ust  and  reasonable.  Whitcher 
v.  Benton,  50  N.  H.  25. 

Same — Default.  (See  also  the  title  Judg- 
ments; and  see  the  title  Defaults,  6  Encyc. 
of  Pl.  and  Pr.  i.)  —  A  statute  provided  that 
defaults  might  be  set  aside  for  good  cause.  In 
construing  this  provision  the  court  said:  "  It 
appears  to  be  settled  by  former  decisions  of 
this  court  that  something  more  than  a  mere 
affidavit  of  merits  is  necessary  in  this  state  to 
authorize  an  exercise  of  the  power  given  to  the 
court  by  our  statute  over  judgment  by  de- 
fault. The  good  cause  required  to  be  shown 
must  not  only  be  a  meritorious  defense,  but 
the  exercise  of  all  due  diligence  by  the  party. 
In  this  case  this  court  is  of  opinion  that  the 
affidavit  does  not  show  due  diligence."  Green 
v.  Goodloe,  7  Mo.  25. 

A  statute  relating  to  a  municipal  court  pro- 
vided that  defaults  might  be  opened  and  j  udg- 
ments  and  orders  might  be  set  aside  or  modi- 
fied, for  good  cause  shown,  within  sixty  days. 
In  construing  this  provision  in  Granse  v. 
Frings,  46  Minn.  353,  the  court  said:  "  Dis- 
trict Courts  have  power  to  relieve,  in  their  dis- 
cretion, in  cases  of  judgments  or  orders  taken 
through  mistake,  inadvertence,  or  excusable 
neglect.  The  provision  we  have  quoted  was 
certainly  not  intended  to  withhold  this  power 
—  a  very  necessary  and  beneficial  one  —  but 
at  most  to  limit  its  exercise  to  the  time  speci- 
fied, to  wit,  sixty  days.  The  '  good  cause 
shown  '  is  such  cause  as  would  justify  the  ex- 
ercise of  the  power  by  a  District  Court." 

A  good  defense  to  an  action  is  a  good  cause 
opening  a  default.  Lord  v.  Hawkins,  39 
Minn.  76. 

Same  —  Habeas  Corpus.  —  See  the  title  Habeas 
Corpus.  See  also  Exp.  Isbell,  ir  Nev.  298; 
Exp.  Bull,  42  Cal.  199;  State  v.  Bechdel,  38 
Minn.  278. 

Same  —  Contract.  (See  also  the  title  Rescis- 
sion.)—  A  contract  stipulated  that  on  sixty 
days'  notice  it  might  be  canceled  by  either 
party  for  "  good  cause."  It  was  held  that  the 
term  "  good  cause  "  could  not  be  reduced  to 
legal  certainty  and  was  ineffective,  and  that 
any  revocation  in  good  faith  was  sufficient. 
Cummer  v.  Butts,  40  Mich.  324,  29  Am.  Rep. 
530. 

Good  and  Sufficient  Cause.  (See  also  the  title 
Public  Officers.)  —  A  statute  provided  that 
a  certain  public  officer  should  be  removable 
for  malfeasance  in  office,  or  for  other  good  and 
sufficient  cause.  The  court  said:  "  We  quite 
agree  with  counsel  that  the  governor  is  not  by 
the  terms  of  the  act  here  involved  invested 
with  arbitrary  powers.  The  language  '  other 
good  and  sufficient  cause  '  should  be  held  to 
mean  causes  of  like  nature,  and  affecting  the 
competency  or  fitness  of  the  respondent  for 
the  position  he  holds;  or,  in  the  words  of 
Judge  Dixon,  construing  a  similar  statute  in 
State  v.  McGarry,  21  Wis.  496,  '  the  cause 
must  be  one  which  touches  the  qualifications 
of  the  officer  for  the  office,  and  shows  that  he 
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5s  not  a  fit  or  proper  person  to  perform  the 
duties  thereof.'  "    State  v.  Hay,  45  Neb.  321. 

Same  —  Trustee.  (See  also  the  titles  Execu- 
tors and  Administrators,  vol.  11,  p.  815; 
Trusts  and  Trustees.)  —  Where  the  heirs  and 
the  widow  of  the  testator  were  empowered  'or 
good  and  sufficient  cause  to  remove  the  trustee 
appointed  by  the  will,  it  was  held  that  the 
power  might  be  exercised  without  resort  to  a 
court  of  equity.    May  v.  May,  167  U.  S.  310. 

Good  Cause  for  Setting  Aside  Report  of  Commis- 
sioners. (See  also  the  title  Eminent  Domain, 
7  Encyc.  of  Pl.  and  Pr.  608,  609.) — Where  the 
charter  of  a  railroad  provided  that  the  report 
of  the  commissioners  appointed  to  appraise 
compensation  for  land  might  be  set  aside  for 
good  cause  shown,  it  was  held  that  nothing 
was  good  cause  for  setting  aside  the  report 
but  such  matters  as  led  to  a  reasonable  ap- 
prehension that  an  injustice  had  been  done  in 
settling  the  amount  of  damages,  or  some  im- 
proper conduct  on  the  part  of  the  commission- 
ers, the  company,  or  their  agents  in  regard  to 
the  assessments.  Vanwickle  v.  Camden,  etc., 
R.,  etc.,  Co.,  14  N.  J.  L.  162.  See  also  Central 
Pac.  R.  Co.  v.  Pearson,  35  Cal.  247;  St.  Louis, 
etc.,  R.  Co.  v.  Richardson,  45  Mo.  466;  Vir- 
ginia, etc.,  R.  Co.  v.  Elliott,  5  Nev.  358; 
Virginia,  etc.,  R.  Co.  v.  Henry,  8  Nev.  165; 
Rochester,  etc.,  R.  Co.  v.  Budlong,  (Supm. 
Ct.  Gen.  T.)6  How.  Pr.  (N.  Y.)  467^  10  How. 
Pr.  (N.  Y.)  289. 

Good  Character  —  Good  Repute.  —  See  the  titles 
Abduction,  vol.  1,  p.  162;  Character  (in  Evi- 
dence), vol.  5,  p.  850;  Rape;  Seduction;  and 
see  Reputation. 

Same  —  Intoxicating  Liquors.  (See  also  the 
title  Intoxicating  Liquors.) — Under  an  act 
imposing  a  penalty  upon  persons  who,  for  the 
purpose  of  obtaining  a  liquor  license,  make 
use  of  a  certificate  of  good  character  knowing 
it  to  be  false,  the  fact  that  the  person  using 
such  a  certificate  lives  in  a  state  of  concubin- 
age does  not  justify  a  conviction.  Leader  v. 
Yell,  16  C.  B.  N.  S.  584,  in  E.  C.  L.  584. 

Same  —  Witnesses. —  "Good  cause,"  in  the 
phrase  in  a  statute,  "  unless  he  is  absent  from 
the  United  States,  or  prevented  by  some  other 
good  cause  from  testifying,"  means  a  sufficient 
cause  other  than  mere  absence  from  the  state. 
In  re  Jackson,  7  Biss.  (U.  S.)  280.  See  also 
the  title  Witnesses. 

Good  Moral  Character.  —  See  the  titles  Char- 
acter (in  Evidence),  vol.  5,  p.  850;  Witnesses; 
and  see  Citizenship,  vol.  6,  p.  23;  In  re  Spen- 
ser, (Oregon  1878)  7  Cent.  L.  J.  84. 

Good  Coarse  Salt.  —  A  contract  for  the  deliv- 
ery of  "  good  coarse  salt  "  is  answered  by  the 
delivery  of  coarse  salt,  of  a  medium  quality, 
of  the  kind  in  use  at  the  time  and  place  of  the 
contract.    Goss  v.  Turner,  21  Vt.  437. 

Good  and  Collectible.  —  See  Collect,  vol.  6, 
p.  207;  and  also  the  paragraph  Good  Note,  infra. 

Good  Conduct  —  Divorce.  —  A  statute  required 
that  in  all  ex  parte  divorce  proceedings  the 
court,  before  granting  a  divorce,  should  re- 
quire proof  of  the  good  conduct  of  the  plaintiff. 
In  Reed  v.  Reed,  39  Mo.  App.  477,  the  court 
said:  "  The  words  '  good  conduct  '  as  em- 
ployed in  the  statute  have  always  been  con- 
strued, and,  as  we  think,  correctly,  by  the  pro- 
fession and  the  nisi  prius  courts,  to  have 
reference  to  the  conduct  of  the  husband  or  the 


v/ifc  in  his  or  her  marital  or  home  relations  as 
distiguished  from  the  conduct  of  either  of 
them  to  society  in  general."  See  also  the  title 
Divorce,  vol.  9,  p.  723. 

Good  Condition  —  Prisons.  (Sec  also  the  title 
Prisons.)  —  A  statute  provided  that  jails 
should  be  kept  in  good  condition.  It  was  held 
that  manifestly  reference  was  had  not  only  to 
the  secure  condition  of  the  jail,  bui  also  to  its 
being  made  reasonably  comfortable,  healthy,  j 
and  cleanly.  Stuart  v.  La  Salle  County,  83  111.  j 
345- 

Good  Condition —  Receipt  for  Goods.  —  See  tl.'r 
titles  Bills  of  Lading,  vol.  4,  pp.  526,  529;  t 
Carriers  of  Goods,  vol.  5.  p.  354;  Express 
Companies,  vol.  12,  p.  542;  RECEIPTS.  And 
see  Bloomingdale  v.  Du  Rell,  1  Idaho  41. J 

Good  Condition — Lease.  (See  also  the  title 
Landlord  and  Tenant.)  —  To  determine  what 
is  good  condition  as  this  term  is  used  in  a 
lease,  the  question  is  to  be  viewed  in  regard  to 
the  class  of  tenement  to  which  the  demised  one 
belonged.    Saner  v.  Bilton,  7  Ch.  D.  815. 

Good  Order — Bill  of  Lading. —  Where  the 
master  of  a  vessel  signs  bills  of  lading  stating 
that  property  was  shipped  in  good  order,  the 
burden  is  upon  the  carrier  to  show  that  an  in- 
jury happened  before  the  goods  came  into  his 
hands.    Price  v.  Powell,  3  N.  Y.  325. 

Good  Consideration.  —  See  the  titles  Consider- 
ation, vol.  6,  pp.  672,  679;  Fraudulent  Sales 
and  Conveyances,  ante,  p.  21c;  Statute  of 
Frauds. 

Good  and  Convenient.  —  See  Convenient,  vol. 
7,  P-  459- 

Good  Current  Money.  (See  also  the  titles 
Legal  Tender;  Money.) — In  Moore  v.  Mor- 
ris, 20  111.  255,  it  was  held  that  the  phrase 
"  good  current  money  "  meant  not  merely 
money  which  was  good  as  currency,  but  money 
which  was  good  under  the  constitution  and 
then  existing  laws,  namely,  such  gold  and 
silver  coins  as  were  then  a  lawful  tender. 

In  Graham  v.  Adams,  5  Ark.  262,  a  note  or 
bond,  payable  in  good  current  money,  was 
held  to  be  payable  in  gold  or  silver. 

Good  and  Sufficient  Deed.  (See  also  the  title 
Vendor  and  Purchaser.) —  There  is  consider- 
able variation  in  the  interpretation  of  these 
terms  as  used  in  contracts  for  the  sale  of  real 
estate.  The  cases  range  themselves  along  two 
lines,  one  interpreting  the  expression  as  hav- 
ing reference  solely  to  the  form  and  quality  of 
the  instrument  of  conveyance,  the  other  as 
implying  perfection  of  title.  In  the  following 
cases  it  has  been  held  that  the  words  "  good 
and  sufficient  deed  "  or  equivalent  terms  re- 
ferred only  to  the  form  of  the  conveyance,  and 
not  to  the  interests  intended  to  be  con  veyed: 
Brown  v.  Covillaud,  6  Cal.  573;  Aiken  v. 
Sanford,  5  Mass.  494;  Tinney  v.  Ashley,  15 
Pick.  (Mass.)  546;  Barrow  v.  Bispham,  11  N. 
J.  L.  119  (compare  Tindall  v.  Den,  20  N.  J.  L. 
214,  21  N.  J.  L.  651);  Gazley  v.  Price,  16  Johns. 
(N.  Y.)  267;  Joslyn  v.  Taylor,  33  Vt.  470. 

But  in  Fletcher  v.  Button,  4  N.  Y.  396,  it 
was  held  that  a  contract  to  give  a  good  and 
sufficient  deed  of  land  free  from  all  incum- 
brances was  not  satisfied  by  a  deed  containing 
covenants  of  warranty  and  against  incum- 
brances, where  the  guarantor  had  not  the  legal 
title  to  the  premises.  The  court  criticised  the 
cases  of  Gazley  v.  Price,  16  Johns.  (N.  Y.)  267 
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and  Parker  v.  Parmele,  20  Johns.  (N.  Y.)  130; 
and  relied  upon  Clute  v,  Robison,  2  Johns.  (N. 
Y.)6i3;  Judson  v.  Wass,  11  Johns.  (N.  Y.)  525 ; 
Van  Eps  v.  Schenectady,  12  Johns.  (N.  Y.) 

436. 

So  in  Cogan  v.  Cook,  22  Minn.  137,  it  was 
held  that  a  contract  to  execute  "  a  good  and 
sufficient  warranty  deed  "  called  for  a  deed  not 
only  sufficient  in  form,  but  which  would  pass 
the  title.  To  the  same  effect  see  Brown  v. 
Gammon,  14  Me.  276;  Greenwood  v.  Ligon,  10 
Smed.  &  M.  (Miss.)  615;  Feemster  v.  May,  13 
Smed.  &  M.  (Miss.)  275;  Carpenter  v.  Bailey, 
17  Wend.  (N.  Y.)  244;  Story  v.  Conger,  36  N. 
Y.  673;  Burwellf.  Jackson,  9 N.  Y.  535;  Ever- 
son  v.  Kirtland,  4  Paige  (N.  Y.)  628. 

A  contract  to  make  a  good  and  sufficient 
deed  is  for  a  conveyance  in  fee  simple  with 
covenant  of  warranty.  Tremain  v.  Liming, 
Wright  (Ohio)  644. 

For  a  case  construing  this  term  in  a  statu- 
tory power  given  to  executors  and  administra- 
tors, see  Sumner  v.  Williams,  8  Mass.  181. 

In  Carver  v.  Williams,  10  Ind.  268,  it  was 
said:  "A  bond  calling  for  a  good  deed  would 
be  construed  to  mean  a  deed  in  fee  simple  with 
covenants.  A  bond  simply  calling  for  a  deed 
would  not  necessarily  be  so  construed." 

Horse  Warranted  as  a  Good  Drawer,  —  Evi- 
dence that  a  horse  is  a  good  drawer  is  suffi- 
cient to  support  a  warranty  that  he  is  a  good 
drawer  and  pulls  quietly  in  harness.  The 
former  includes  the  latter.  Coltherd  v. 
Puncheon,  2  Dowl.  &  R.  10,  16  E.  C.  L.  65. 
See  also  the  title  Horses. 

Good  Grit.  —  In  Mitchell  v.  State,  38  Tex. 
Crim.  170,  it  was  said:  "  Nor  was  there  any 
error  in  refusing  appellant  the  right  to  prove 
what  the  witness  meant  by  stating  that  the 
Mitchells  had  '  good  grit.'  We  apprehend  that 
under  the  circumstances  in  which  this  word 
was  used  the  jury  had  no  difficulty  in  under- 
standing its  meaning,  to  wit,  as  used  in  the 
dictionaries,  '  to  indicate  firmness  of  mind, 
courage,  spunk.'    See  Webst.  Diet." 

Good  for  This  Trip  Only,  Good  for  This  Day 
Only,  etc.  —  See  the  title  Tickets  and  Fares; 
and  see  Dryden  v.  Grand  Trunk  R.  Co.,  60 
Me.  512;  Pier  v.  Finch,  24  Barb.  (N.  Y.)  514; 
Craig  v.  Great  Western  R.  Co..  24  U.  C.  Q.  B. 
504;  Briggs  v.  Grand  Trunk  R.  Co.,  24  U.  C. 
Q.  B.  510. 

Good  Habits.  (See  also  the  title  Life  In- 
surance ) —  In  a  representation  by  an  appli- 
cant for  insurance  that  his  habits  are  and 
always  have  been  good,  "  the  epithet  good  does 
not  mean  that  his  habits  were  absolutely  cor- 
rect according  to  the  strict  rules  of  ethics,  but 
that  they  were  and  had  always  been  ordinarily 
good."  Galbraith  v.  Arlington  Mut.  L.  Ins. 
Co.,  12  Bush  (Ky.)  39. 

Good  Health  —  Life  Insurance.  (See  also  the 
title  Life  Insurance.)  —  The  term  "in  good 
health  "  is  comparative.  It  does  not  mean  in 
perfect  health,  nor  would  it  depend  upon  ail- 
ments slight  and  not  serious  in  their  natural 
consequences.  In  construing  this  term  in  a 
life-insurance  policy,  the  character  of  the  risk 
assumed  must  be  regarded.  It  would  seem 
that  a  person  was  in  good  health  unless  he  was 
affected  with  a  substantial  attack  of  illness 
threatening  his  life,  or  with  a  malady  which 
had  some  bearing  on  the  general  health;  not  a 


slight  illness  or  a  temporary  derangement  of 
the  functions  of  some  organ.  Manhattan  L. 
Ins.  Co.  v.  Carder,  82  Fed.  Rep.  989.  See  als« 
Ross  v.  Bradshaw,  1  W.  Bl.  312;  Watson  v. 
Mainwaring,  4  Taunt.  763;  Hutchison  v.  Na- 
tional Loan  Fund  L.  Ins.  Co.,  7  Ct.  Sess.  Cas. 
(2d  ser.)  467;  Swete  v  Fairlie,  6  C.  &  P.  1,  25 
E.  C.  L.  249;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Union  Trust  Co.,  112  U.  S.  257;  Goucher  v. 
Northwestern  Traveling  Men's  Assoc.,  20 
Fed.  Rep.  596;  Illinois  Masons'  Benev.  Soc. 
v.  Winthrop,  85  111.  537;  Eclectic  L.  Ins.  Co.  v. 
Fahrenkrug,  68  111.  463;  Galbraith  v.  Arling- 
ton Mut.  L.  Ins.  Co.,  12  Bush  (Ky.)  29;  Maine 
Ben.  Assoc.  v.  Parks,  81  Me.  79,  10  Am.  St. 
Rep.  240;  Grattan  v.  Metropolitan  L.  Ins.  Co., 
92  N.  Y.  274;  Peacock  v.  New  York  L.  Ins. 
Co.,  1  Bosw.  (N.  Y.)  338,  20  N.  Y.  293;  Cush- 
man  v.  U.  S.  Life  Ins.  Co.,  70  N.  Y.  77;  Enter- 
prise'Ins.  Co.  v.  Parisot,  35  Ohio  St.  35; 
Barnes  v.  Fidelity  Mut.  L.  Assoc.,  191  Pa. 
St.  618. 

Good-hearted.  (See  the  titles  Homicide; 
Malice;  and  see  State  v.  Talley,  9  Housl. 
(Del.)  421. 

Good  and  Lawful  Fence.  —  See  the  title  Fences. 
vol.  12,  p.  1038. 

Good  and  Lawful  Men.  (See  also  the  title  In- 
dictments, Informations,  and  Complaints, 
10  Encyc.  of  Pl.  and  Pr.  344.)  —  These 
words  in  the  caption  of  an  indictment  com- 
prehend every  necessary  qualification  in 
such  case  prescribed  by  law.  Bonds  v.  State, 
Mart.  &  Y.  (Tenn.)  143,  17  Am.  Dec.  795; 
Terry  v.  State,  1  Blackf.  (Ind.)  396.  Their  use 
is  sufficient  without  further  enumeration  of 
qualifications.  State  v.  Price,  11  N.  J.  L.  203. 
"These  words  are  to  be  understood  according 
to  the  subject-matter  relative  to  which  they 
are  applied.  In  this  instance  the  words  are 
used  as  forming  an  inquest;  and  an  inquest 
formed  of  good  and  lawful  men  must  be  of 
freeholders.  Liberos  et  legates  homines  are  the 
terms  which  have  always  been  used  in  the 
venire  facias,  and  their  legal  import  and  signifi- 
cation is  freeholders,  without  just  exception. 
3  Black.  Com.  351;  4  Black.  Com.  350."  State 
v.  Glasgow,  Conf.  Rep.  (1  N.  Car.)  38,  2  Am. 
Dec.  62g. 

Good  Jury. —  See  Vickery  v.  London,  etc.,  R. 
Co.,  L.  R.  5  C.  P.  165;  Vines  v.  London,  etc., 
R.  Co.,  L.  R.  5  Exch.  201;  and  see  the  title 
Jury  and  Jury  Trial. 

Good  and  Merchantable  —  Machine  Cards.  —  A 
warranty  that  machine  cards  were  good  and 
merchantable  is  not  supported  by  proof  that 
they  were  equal  to  any  in  America.  Goulding 
v.  Skinner.  I  Pick.  (Mass.)  162. 

Good  Merchantable  Cattle.  —  In  Parks  v. 
O'Connor,  70  Tex.  390,  it  was  held  that  by  a 
contract  to  deliver  "  good  merchantable  cat- 
tle "  was  meant  cattle  good  not  merely  for 
purposes  of  sale,  but  in  fact.  The  court  said: 
"  Can  live  stock  which  are  infected  with  a  dis- 
ease, though  it  be  not  discernible  by  a  buyer 
upon  inspection,  be  said  to  be  900c!  in  any 
proper  sense  of  that  term?  We  think  not. 
The  word  is  very  comprehensive  in  its  mean- 
ing, and  as  applied  to  cattle  bought  for  pur- 
poses of  breeding  and  sale  implies  freedom 
from  existing  disease." 

Good  Merchantable  Hay.  —  See  Fitch  v.  Car- 
penter,  43  Barb.  (N.  Y.)  40. 
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Good  Merchantable  Timber.  —  See  Clark  v. 
While,  3  Can.  Sup.  Ct.  317. 

Good  Note.  (See  also  the  title  Guaranty.)  — 
Good  in  a  warranty  that  a  note  is  good  means 
collectible.  Cowles  v.  Peck,  55  Conn.  251; 
Allen  v.  Rundle,  50  Conn.  20;  City  Sav.  Bank 
v.  Hopson,  53  Conn.  454;  Polk  v.  Frash,  61 
Ind.  206;  Curtis  v.  Smallman,  14  Wend.  (N. 
Y.)  231;  Cooke  v.  Nathan,  16  Barb.  (N.  Y.) 
342;  Hammond  v.  Chamberlin,  26  Vt.  406. 
Compare  Koch  v.  Melhorn,  25  Pa.  St.  89.  It 
is  incumbent  on  the  holder  in  order  to  charge 
the  guarantor  to  prove  that  payment  could  not 
be  enforced  against  the  maker.  Curtis  v. 
Smallman,  14  Wend.  (N.  Y.)  231. 

Same  —  Payment.  —  In  McArthur  v.  Winslow, 
6  U.  C.  Q.  B.  155,  Macaulay,  J.,  said:  "  Now 
on  the  face  of  this  declaration  the  court  may, 
I  think,  construe  the  words  '  good  notes'  to 
mean  '  good  promissory  notes;'  but  there  is 
nothing  shown  to  limit  their  meaning  to  nego- 
tiable notes  (which  good  notes  need  not  neces- 
sarily be),  any  more  than  to  designate  the 
time  for  payment." 

Good  and  Safe  Bills.  —  An  award  payable  in 
good  and  safe  bills  of  exchange  on  England  or 
Holland  was  held  sufficiently  certain.  The 
court  said:  "  Everybody  knows  what  good 
and  safe  bills  drawn  on  England  or  Holland 
mean:  namely,  such  as  would  be  honored  and 
paid  in  either  of  those  states,  by  the  drawee, 
on  using  proper  diligence  and  legal  means." 
Warder  v.  Whitall,  I  N.  J.  L.  99. 

Wool  in  Good  Order.  —  In  Polhemus  v  Hei- 
man,  50  Cal.  438,  it  was  held  that  if  one  party 
contracted  to  deliver  wool  in  good  order  to  the 
other,  and  the  latter  agreed  to  accept  and  pay 
for  it,  the  phrase  "  in  good  order  "  imported 
an  express  warranty.  See  also  Hughes  v. 
Bray,  60  Cal.  287.  And  see  the  title  War- 
ranty. 

Good  Reason.  —  Under  a  statute  forbidding 
the  carrying  of  concealed  weapons,  except 
where  the  person  doing  so  had  good  reason  to 
apprehend  an  attack,  it  is  erroneous  to  in- 
struct the  jury  to  acquit  if  they  find  that  the 
defendant  had  "  reason  "  to  apprehend  an 
attack.  Baker  v.  State,  49  Ala  350.  See  also 
the  title  Carrying  Weapons,  vol.  5,  p.  740. 

Good  Bight  to  Sell.  —  The  covenants  in  deeds 
of  land  that  the  grantor  is  the  lawful  owner, 
that  he  is  seized  in  fee,  and  has  good  right  to 
sell,  are  synonymous,  and  amount  only  to  a 
stipulation  that  the  grantor  has  such  an  actual 
or  constructive  seizin  that  the  land  will  pass  by 
his  deed.  Willard  v.  Twitchell,  r  N.  H.  177. 
See  also  the  title  Covenants,  vol.  8,  p.  96. 

Good  Security.  —  Under  a  trust  to  invest,  until 
a  proper  purchase  of  lands  could  be  found,  in 
"  government  funds  or  other  good  securities," 
bank  stock  and  South  Sea  stock  were  held  not 
to  be  good  securities,  because  they  depended  on 
the  management  of  directors,  and  were  sub- 
ject to  losses.  Not  so,  however,  of  bank  and 
South  Sea  annuities  whose  principal  was 
guaranteed  by  the  government.  Trafford  v. 
Boehm  3  Atk.  440.  See  also  the  title  Invest- 
ments. 

An  award  of  arbitrators  that  the  plaintiff 
should  pay  to  the  defendant  certain  sums  of 
money,  and  if  he  gave  the  defendant  good  and 
sufficient  security  for  the  payment,  possession 
of  the  land  in  dispute  should  be  delivered  to 


him,  describes  too  indefinitely  the  nature  of 
the  security,  and  is  void  for  uncertainty. 
Jackson  v.  De  Long,  9  Johns.  (N.  Y.)  43. 

Good  Safety  —  Marine  Insurance.  —  A  policy  of 
insurance  upon  a  vessel  was  from  London 
to  Calcutta,  and  for  thirty  days  after  ar- 
rival, "  upon  the  said  ship,  *  *  *  until 
she  hath  moored  at  anchor  twenty-four  hours 
in  good  safety."  The  vessel  sustained  dam- 
age at  sea,  to  such  an  extent  as  to  require  con- 
stant pumping  to  keep  her  afloat,  but  upon 
her  arrival  at  Calcutta,  on  October  28,  was 
safely  moored.  Her  cargo  was  unloaded  in 
safety  by  November  8.  It  was  necessary  to 
continue  the  pumping  during  the  discharge  of 
the  cargo.  On  the  12th  she  was  taken  from 
her  moorings  to  a  dry  dock  and  was  there  de- 
stroyed by  fire  on  December  5.  It  was  held 
that  as  the  vessel  remained  at  her  moorings 
more  than  twenty-four  hours  as  a  ship,  though 
damaged,  and  not  as  a  mere  wreck,  she  had 
been  moored  twenty-four  hours  in  good  safety. 
Lidgett  v.  Secretan,  L.  R.  5  C.  P.  igo. 

Good  Standing.  (See  also  the  title  Benevo- 
lent or  Beneficial  Associations,  vol.  3,  p. 
1086.)  —  The  certificate  of  membership  in  a 
benevolent  association  provided  that  the  asso- 
ciation would  pay  the  value  of  the  certificate 
to  those  entitled  to  receive  the  sum,  providing 
the  deceased  was  at  the  time  of  his  death  in 
good  standing.  The  laws  of  the  association 
prohibited  the  use  of  all  intoxicating  drinks, 
and  provided  that  any  member  violating  his 
pledge  should  be  by  the  very  act  suspended, 
and  that  the  suspension  should  work  depriva- 
tion of  all  rights  and  claims  of  membership 
pending  trial.  A  member  held  a  certificate 
for  the  payment  of  two  thousand  dollars  upon 
his  death,  provided  that  he  was  of  good  stand- 
ing at  the  time  of  his  death.  The  member 
drank  whiskey  on  several  occasions,  but  the 
fact  was  not  known  to  the  association  until 
after  his  death.  It  was  held  that  the  member 
was  not  in  good  standing  at  the  lime  of  his 
death.  The  court  said,  quoting  Supreme 
Council,  etc.,  v.  Curd,  111  111.  284:  "Good  stand- 
ing in  a  society  not  only  implies  that  a  party 
is  a  member  of  the  society,  but  that  he  has  a 
good  reputation  therein.  In  the  present  in- 
stance the  words  are  to  be  construed  with 
reference  to  the  language  of  the  certificate,  and 
when  this  is  done  they  manifestly  mean  not 
only  good  reputation,  but  good  conduct,  i.  e., 
freedom  from  a  violation  of  the  pledge  of  total 
abstinence."  Smith  v.  Knights  of  Father 
Mathew,  36  Mo.  App.  192. 

In  McMurray  v.  Supreme  Lodge,  etc.,  20 
Fed.  Rep.  107,  it  was  held  that  good  standing, 
within  the  meaning  of  the  laws  of  the  order  of 
Knights  of  Honor,  implied  a  full  and  fair  com- 
pliance with  those  law  in  the  payment  of 
assessments  and  dues.  See  also  Dale  v.  Wes- 
ton Lodge,  24  Ont.App.351. 

Good  and  Sufficient  Support.  —  A  testator  pro- 
vided that  his  executor  should  furnish  the  wife 
of  the  testator's  son  with  a  good  and  sufficient 
support  out  of  the  estate.  It  was  held  that 
good  and  sufficient  support  must  be  construed 
to  mean  such  as  was  proper  for  a  mother  and 
head  of  a  family  having  the  fortune  and  sta- 
tion held  by  her  husband  and  his  children. 
Jacobus  v.  Jacobus,  20  N.  J.  Eq.  49.  See  also 
Support. 
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GOOD  FAITH.  (See  also  BONA  Fide,  vol.  4,  p.  615.)  —  Good  faith  means 
without  fraud  or  deception ;  it  signifies  honesty  as  distinguished  from  mala 
fides —  bad  faith.1  In  general,  good  faith  means  without  notice,  as  well  as  for 
a  valuable  consideration.* 


Good  Tenantable  Repair.  (See  also  the  title 
Landlord  and  Tenant.)  —  The  leaving  of 
nine  cart  loads  of  ashes,  brickbats,  and  rub- 
bish by  a  tenant  on  quitting  the  demised 
premises  is  no  breach  of  his  agreement  peace, 
ably  to  yield  up  the  premises  in  good  tenant- 
able  repair.  Thorndike  v.  Burrage,  in  Mass. 
531.  See  also  Payne  v.  Haine,  16  M.  &  W. 
541;  Proudfoot  v.  Hart,  25  Q.  B.  D.  42,  52. 

Good  Title.  (See  also  the  articles  Title; 
Vendor  and  Purchaser.)  —  A  good  title  can 
be  nothing  less  than  a  legal  estate  in  fee;  an 
estate  indefeasible.  Gillespie  v.  Broas,  23 
Barb.  (N.  Y.)  381;  Jones  v.  Gardner,  10  Johns. 
(N.  Y.)  266. 

A  good  tille  is  a  perfect  title,  free  and  clear 
from  any  legal  exception  or  charge  thereon. 
Gillespie  v.  Broas,  23  Barb.  (N.  Y.)  370. 

Good  title  means  not  merely  a  title  valid  in 
fact,  but  a  marketable  title  which  can  again  be 
sold  to  a  reasonable  purchaser  or  mortgaged 
to  a  person  of  reasonable  prudence.  Moore  v. 
Williams,  115  N.  Y.  586;  Irving  v.  Campbell, 
121  N.  Y.  358;  Emens  v.  St.  John,  79  Hun  (N. 
Y.)  102.  See  also  Kyle  v.  Kavanagh,  103 
Mass.  358;  Oakey  v.  Cook,  41  N.  J.  Eq.  350; 
Fleming  v.  Burnham,  100  N.  Y.  10;  Vought  v. 
Williams,  120  N.  Y.  253. 

In  Jeakes  v.  White,  6  Exch.  873;  it  was  held 
that  good  title  meant  such  a  title  as  would  be 
forced  on  a  purchaser  in  an  action  for  specific 
performance  and  would  be  an  answer  to  the 
action  of  ejectment  by  any  claimant;  Martin, 
B.,  dissenting,  holding  that  a  legal  tille  in  point 
of  fact  was  sufficient. 

Good  and  Sufficient  Title.  — A  party  ordered  by 
chancery  to  execute  a  good  and  sufficient  title 
to  land  is  not  bound  to  procure  a  renunciation 
of  dower  by  his  wife.  Good  and  sufficient  title 
means  such  as  the  party  is  competent  to  make. 
Burden  v.  McElmoyle,  Bailey  Eq.  (S.  Car.) 379. 

Insurance  —  Good  Watch.  —  In  a  representa- 
tion on  which  insurance  is  made,  that  a  good 
watch  is  kept,  good  means  suitable,  proper, 
adapted  to  the  exigency  of  the  case.  Parker  v. 
Bridgeport  Ins.  Co.,  10  Gray  (Mass.)  302. 

Good  White  Marble.  —  For  the  construction  of 
this  phrase  in  a  contract,  see  Viall  v.  Hub- 
bard, 37  Vt.  114. 

Good  Fine  Wine.  —  In  an  action  by  the  vendee 
upon  a  written  agreement  of  the  vendor  by 
which  he  undertook  to  ship  to  the  vendee  a 
certain  quantity  of  good  fine  wine,  it  was  held 
that  these  words  did  not  amount  to  a  warranty 
that  the  wine  was  of  any  particular  quality. 
Hogins  v.  Plympton,  11  Pick.  (Mass.)  97.  See 
generally  the  titles  Sales;  Warranty. 

Good  of  the  Place.  —  A  bequest  for  the  good 
of  the  place  has  been  held  to  be  a  valid  chari- 
table bequest.  Atty.-Gen.  v.  Lonsdale,  I  Sim. 
105.  See  also  Atty.-Gen.  v.  Webster,  L.  R.  20 
Eq.  483- 

1.  Good  Faith.  —  Learned  v.  Corley,  43  Miss. 
704;  McConnel  v.  Street,  17  111.  2=3;  Parker 
v.  Page,  38  Cal.  522. 

It  means  with  honest  purpose.  Winters  v. 
Haines.  84  111.  585. 
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"  In  good  faith  "  simply  means  "  honestly, 
without  fraud,  collusion,  or  deceit;  really, 
actually,  without  pretense."  Docter  v.  Furch, 
91  Wis.  464. 

In  Gress  v.  Evans,  1  Dak.  383,  it  was  said: 
"  Good  faith  consists  in  an  honest  intention  to 
abstain  from  taking  any  unconscientious  ad- 
vantage of  another,  even  through  the  forms  or 
technicalities  of  law,  together  with  an  absence 
of  all  information  or  belief  of  facts  which 
would  render  the  transaction  unconscien- 
tious." Quoted  in  Thompson  v.  Sioux  Falls 
Nat.  Bank,  150  U.  S.  240.  This  definition  was 
given  in  defining  a  purchaser  in  good  faith. 

Antithesis  of  Bad  Faith.  —  "  Fairness  and  good 
faith  in  the  sale  means  that  fair  dealing  which 
usually  characterizes  business  transactions. 
They  are  used  as  the  antithesis  of  mala  fides.'* 
Morgan  v.  Hazlehurst  Lodge,  53  Miss.  683. 
See  also  Cole  v.  Johnson,  53  Miss.  94;  Mc- 
Connel v.  Street,  17  111.  254;  Mogridge  v. 
Clapp,  (1892)  3  Ch.  391. 

2."  Without  Notice  —  Kentucky.  —  Kellar  v. 
Stanley,  86  Ky.  240. 

Minnesota.  —  McNeil  v.  Finnegan,  33  Minn. 
375;  Tolbert  v.  Horton,  31  Minn.  518;  Wright 
v.  Larson,  51  Minn.  323;  Farmington  Bank  v. 
Ellis,  30  Minn.  270. 

Nevada.  —  Simpson  v.  Harris,  21  Nev.  367. 

New  Jersey.  —  Milton  v.  Boyd,  49  N.  J.  Eq. 
142;  Say  re  v.  Hewes,  32  N.  J.  Eq.  652;  Na- 
tional Bank  v.  Sprague,  21  N.  J.  Eq.  536. 

New  York.  —  Farmers'  L.  &  T.  Co.  v.  Hen- 
drickson,  25  Barb.  (N.  Y.)  484;  Tyler  v. 
Strang,  21  Barb.  (N.  Y.)  198;  Tiffany  v.  War- 
ren, 37  Barb.  (N.  Y.)  571;  Stevens  v.  Buffalo, 
etc.,  R.  Co.,  31  Barb.  (N.  Y.)  590. 

Oklahoma.  —  Stayhorn-Hutton  Evans  Com- 
mission Co.  v.  Florer,  7  Okla.  499. 

Washington.  —  Mendenhall  v.  Kratz,  14 
Wash.  453. 

See  also  Cardenas  v.  Miller,  108  Cal.  250. 

Without  Notice.  —  In  Pinkerton  Bros.  Co.  v. 
Bromley,  (Mich.  1898)  77  N.  W.  Rep.  307,  it 
was  said:  "  To  constitute  good  faith,  there 
must  be  an  absence,  not  alone  of  participation 
in  the  fraud  or  collusion  with  the  vendee,  but 
also  of  knowledge  or  even  notice  of  the  fraud, 
or  of  facts  and  circumstances  calculated  to  put 
an  ordinarily  prudent  business  man  on  in- 
quiry, so  that  he  would  ascertain  the  truth." 
Quoting  "8  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  841. 

In  Berner  v.  Kaye,  (C.  PI.  Gen.  T.)  14  Misc. 
(N.  Y.)  2,  it  was  said:  "  But  that  the  mort- 
gagees were  such  '  for  value  '  alone  oid  not 
constitute  them  mortgagees  '  in  good  faith.' 
It  was  requisite  to  invest  them  with  the  latter 
quality  that,  at  the  time  of  the  taking  of  the 
mortgage,  the  mortgagees  acted  in  honest 
ignorance  of  the  adverse  claim  of  the  plaintiff 
to  the  mortgaged  chattel."  Citing  8  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  1361;  Bronner 
-j.  Loomis,  17  Hun  (N.  Y.)  442;  Union  Dime 
Sav.  Inst.  v.  Duryea,  67  N.  Y.  84. 

Color  of  Title.  (See  also  the  title  Adverse 
Possession,  vol.  1,  pp.  86r,  868.) — In  McCagg 
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GOODS.  (Sec  also  the  titles  MARINE  INSURANCE;  SALES;  WILLS.  And 
see  Biens,  vol.  4,  p.  33;  Bona,  vol.  4,  p.  615  ;  Chattels,  vol.  5,  p.  1022; 
Effects,  vol.  10,  p.  446;  Household;  and  Encyc.  of  Pl.  and  Pk.,  title 
Sales.  As  to  goods,  wares,  and  merchandise,  see  the  title  Statute  OF 
FRAUDS.  As  to  second-hand  goods,  see  SECOND-HAND.  As  to  prize  goods, 
see  PRIZE.)  —  The  word  "  goods  "  is  defined  as  follows  :  I.  Movables;  house- 
hold furniture.    2.  Personal  or  movable  estate,  as  horses,  cattle,  utensils,  etc 


v.  Heacock,  34  III.  479,  it  was  said:  "The 
good  faith  required  by  the  statute,  in  the 
creation  or  acquisition  of  color  of  title,  is  a 
freedom  from  a  design  to  defraud  the  person 
having  the  better  title.  *  *  *  The  knowl- 
edge of  an  adverse  claim  to  or  lien  upon  prop- 
erty does  not,  of  itself,  indicate  bad  faith  in  a 
purchaser,  and  is  not  v^ven  evidence  of  it,  un- 
less accompanied  by  some  improper  meaas  to 
defeat  such  claim  or  lien."  Searl  v.  School 
Dist.  No.  2,  133  U.  S.  564;  Wood  v.  Conrad,  2 
S.  Dak.  342;  Woodward  v.  Blanchard,  16  111. 
432;  Kennedy  v.  Townsley,  16  Ala.  239. 

Good  faith  means,  in  its  popular  sense,  the 
actual  existing  state  of  the  mind,  whether  so 
from  ignorance,  skepticism,  sophistry,  delu- 
sion, fanaticism,  or  imbecility,  and  without  re- 
gard to  what  it  should  te  from  given  legal 
standards  of  law  or  reason.  Wright  v.  Matti- 
son,  18  How.  (U.  S.)  50;  Searl  v.  School  Dist. 
No.  2,  133  U.  S.  563;  Bernal  v.  Gleim,  33  Cal. 
669;  Seymour  v.  Cleveland,  9  S.  Dak.  94; 
Woodward  v.  Blanchard,  16  111.  424. 

Improvements.  —  An  occupant  of  land  in  good 
faith  is  one  who  supposes  himself  to  be  the 
true  proprietor  of  the  land,  and  who  is  igno- 
rant that  his  title  is  contested  by  some  other 
person  claiming  a  better  right  to  it.  Hawke 
v.  Deffebach,  4  Dak.  21.  See  also  Cahill  v. 
Benson,  (Tex.  Civ.  App.  1898)  46  S.  W.  Rep. 
895;  Wood  v.  Conrad,  2  S.  Dak.  334;  and  see 
the  titles  Improvements;  Mines  and  Mining 
Claims. 

Set-off.  —  See  Smith  v.  Warner,  16  Mich.  390, 
where  it  was  held  that  the  fact  that  demands 
were  purchased  by  the  defendants  at  a  great 
discount  was  no  evidence  that  they  were  not 
held  in  good  faith.  The  court  said  that  the 
statute  allowing  claims  offered  in  good  faith 
merely  meant  that  the  claims  should  be 
actually  and  not  colorably  owned  by  the  de- 
fendant. And  see  the  title  Set-off,  Recoup- 
ment, and  Counterclaim. 

Contesting  Probate  of  Will.  (See  also  the 
titles  Probate;  Wills.)  —  In  Whelan's  Estate, 
(Surrogate  Ct.)  15  Civ.  Pro.  (N.  Y.)  275,  it  was 
said:  "  Good  faith  means  not  only  an  earn- 
est, honest  belief  in  the  justice  of  one's  claim, 
but  also,  in  the  respects  now  under  considera- 
tion, I  hold  it  to  be  the  conscientious  exercise 
of  reasonable  business  judgment  which  should 
induce  the  party  to  avoid  needless  delay  and 
expense,  by  taking  advantage  of  his  oppor- 
tunity and  the  right  given  him  by  law  to  at- 
tend on  the  return  of  the  citation  and  obtain 
leave  to  cross  examine  the  subscribing  wit- 
nesses." 

Limited  Partnership.  (See  also  the  title  Lim- 
ited Partnership.)  —  A  statute  required  that 
at  the  time  of  filing  a  certificate  of  limited 
partnership  an  affidavit  should  also  be  filed 
stating  that  the  amount  in  monev  or  other 
property  specified  in  the  certificate  to  have 


been  contributed  by  the  special  partners  had 
been  actually  and  in  good  faith  contributed. 
In  construing  this  provision  the  court  said: 
"  Does  the  affidavit  show  that  the  contribu- 
tion was  made  '  in  good  faith  '?  Hood  faith 
means  '  honest,  lawful  intent;  the  condition 
of  acting  without  knowledge  of  fraud  and 
without  intent  to  assist  in  a  fraudulent  or  oth- 
erwise unlawful  scheme.'  And.  Law  Diet. 
The  fact  which  must  be  shown  by  the  affi- 
davit, as  required  by  the  statute,  is  that  the 
amount  specified  in  the  certificate  of  partnership 
to  have  been  contributed  by  each  of  the  special 
partners  to  the  common  stock  has  been  hon- 
estly, and  without  fraud,  paid  in  and  applied; 
and  we  think  the  statement  that  it  has  been 
actually  paid  in  (which,  as  we  have  seen, 
means  paid  in  in  cash),  contributed,  and  ap- 
plied, fills  every  requirement  of  the  statute. 
'Actually  '  paid  in,  contributed,  and  applied, 
means  '  in  fact,'  '  really,'  '  in  truth,'  paid  in 
contributed,  and  applied.  See  definition  of 
the  word  '  actually.'  Webst.  Int.  Diet.  We 
are  unable  to  see  that  the  addition  of  the 
words  '  in  good  faith,'  in  this  affidavit,  would 
have  done  more  than  emphasize  what  was  in 
fact  stated."  Crouch  v.  Chicago  First  Nat. 
Bank,  156  111.  342. 

Expulsion  from  Train.  —  The  trial  court  in- 
structed  that  if  the  plaintiff  was  put  off  the 
train  at  a  place  not  a  regular  station,  by  the 
wilful  and  wrongful  act  of  the  defendant, 
the  jury  might  consider,  in  fixing  the  amount 
of  damages,  the  indignity  done  to  him  by  the 
mere  fact  of  expulsion,  and  that  it  made  no 
difference  whether  the  brakeman  acted  in  good 
faith  or  not,  if  he  acted  wilfully.  This  was 
held  erroneous.  The  appellate  court  said: 
"  Good  faith  means  entirely  the  opposite  to 
wanton  and  criminal  conduct;  then  in  such 
case,  according  to  the  doctrine  in  the  Toledo, 
etc.,  R.  Co.  v.  Patterson,  63  111.  304,  no  ex- 
emplary damages  could  be  recovered."  Chi- 
cago, etc.,  R.  Co.  v.  Boger,  I  111.  App.  478. 
See  aho  the  title  Carriers  of  Passengers, 
vol.  5,  p.  474. 

Attachment..  —  A  statute  provided  that  the 
title  of  a  purchaser  in  good  faith  to  any  prop- 
erty sold  under  attachment  or  judgment 
should  not  be  affected  by  a  new  trial,  except 
the  title  of  the  property  obtained  by  the  plain- 
tiff and  not  bought  of  him  in  good  faith  by 
others.  In  construing  this  statute  in  Kellar 
v.  Stanley,  86  Ky.  246,  it  was  said:  "  By  goott 
faith,  as  judicially  interpreted,  is  meant  a  pur- 
chase made,  not  merely  for  a  consideration, 
but  also  without  notice  to  the  purchaser  of  am 
adverse  claim  to  the  property  by  others.  For 
'  the  taking  an  estate,  after  notice  of  a  prior 
right,  makes  one  a  mala  fide  purchaser.' 
Hence,  a  purchaser  pendente  lite  is  always 
treated  as  one  with  notice.  Owing  v.  Myers, 
3  Bibb  (Ky.)  278." 
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3.  Wares,  merchandise,  commodities, 
traders.1 

1.  Goods.  —  Vawter  v.  Griffin,  40  Ind.  600. 
See  also  St.  Joseph  Hydraulic  Co.  v.  Wilson, 
133  Ind.  472;  Meier  v.  Lee,  106  Iowa  303; 
Chamberlain  v.  Western  Transp.  Co.,  44  N.  Y. 
310;  Passaic  Mfg.  Co.  v.  Hoffman,  3  Daly  (N. 
Y.)5I2. 

Goods  include  wares,  commodities,  and  chat- 
tels.   Campbell  v.  Anthony,  40  Kan.  654. 

Biens.  (See  Biens,  vol.  4,  p.  33.)  —  In  Mc- 
Caffrey z.  Woodin,  65  N.  Y.  468,  it  was  said: 
"  The  corresponding  Norman  French  term 
biens  is  said  to  include  property  of  every 
description,  except  estates  of  freehold.  Bou- 
vier's  Diet.,  ,  title  Biens.  Lord  Coke  says: 
'  Goods,  biens,  bona,  includes  all  chattels  as 
well  real  as  personal.'  Coke  Litt.  118  b; 
Williams  on  Personal  Property  2." 

Offer  for  Sale. —  It  is  not  necessary  lo  consti- 
tute articles  goods  that  they  should  be  offered 
for  sale.    State  v.  Brooks,  4  Conn.  449. 

Importing  Value. —  An  indictment  charged 
an  unlawful  assault  upon  one  with  intent  by 
violence  to  take  from  his  person  goods  and 
chattels.  It  was  held  that  it  was  not  neces- 
sary to  allege  the  value  of  the  goods  and  chat- 
tels. The  court  said:  "  Now  it  seems  clear 
that  the  words  '  goods  and  chattels,'  used  in 
their  ordinary  meaning,  import,  of  themselves, 
articles  of  value.  Articles  that  have  no  value 
whatever  could  hardly  be  called  goods  or  chat- 
tels, within  the  ordinary  meaning  of  those 
words."    Buntin  v.  State,  68  Ind.  41. 

Effects  and  Goods  as  Equivalents.  —  See  The 
Alpena,  7  Fed.  Rep.  364;  Vawter  v.  Griffin,  40 
Ind.  600. 

Same— Property.  —  An  affidavit  for  an  attach- 
ment stated  that  the  defendants  were  fraudu- 
lently disposing  of  their  goods.  This  was  held 
equivalent  to  the  statutory  words  "  when  the 
defendant  has  fraudulently  disposed  of  his 
property."  The  court  said:  "  In  Free  v. 
Hukill,  44  Ala.  197,  the  word  'effects'  was 
held  to  be  a  sufficient  appellation  of '  prop- 
erty,' within  the  meaning  of  the  statute.  The 
term  goods  has  as  extensive  a  legal  signification 
as  '  effects,'  and  has  even  been  applied  in  the 
civil  law  to  real  estate,  though  it  has  no  such 
application  in  our  law."  Hafley  v.  Patterson, 
47  Ala.  272. 

Personal  Property.  —  In  Choen  v.  State,  85 
Ind.  209,  it  was  held  that  an  indictment  for 
burglary  with  intent  to  steal  goods  and  chattels 
was  not  bad  for  the  want  of  the  word  "  per- 
sonal "  before  goods  and  chattels.  The  court 
said:  "  '  Goods  and  chattels'  mean  personal 
goods." 

In  Curtis  v.  Phillips,  5  Mich.  1 12,  it  was  said 
that  the  term  goods,  when  used  in  contradis- 
tinction to  "  real  estate,"  would  doubtless  in- 
clude all  kinds  of  movable  personal  property. 

Same  —  Bailment.  (See  also  the  title  Bail- 
ments, vol.  3,  p.  733.)  —  A  bailment  is  denned 
as  the  delivery  of  goods  for  some  purpose  upon 
a  contract  that  they  shall  be  redelivered  after 
that  purpose  has  been  fulfilled.  In  Knapp  v. 
McCaffrey,  178  111.  112,  it  was  said:  "  The 
word  goods  in  this  and  other  like  definitions 
obviously  includes  every  article  of  movable 
and  tangible  personal  property." 

Same  —  Wills.  —  The  word  goods,  as  a  tech- 


bought  and  sold  by  merchants  and 


nical  term  of  the  law,  is  nomen  generalissimum , 
and  has  very  extensive  meaning.  In  a  will, 
where  there  is  nothing  to  restrain  its  opera- 
tion, it  includes  all  the  personal  estate  of  the 
testator.  Keyser  v.  School  Dist.  No.  8,  35  N. 
H.  477,  483;  Chamberlain  v.  Western  Transp. 
Co.,  44  N.  Y.  310;  Epping  v.  Robinson,  2r 
Fla.  52. 

Goods  and  Chattels.  (See  also  Chattf.ls,  vol. 
5,  p.  1022.)  —  The  word  "  chattels  "  is  of  more 
general  signification  than  goods.  Missouri 
Loan  Bank  v.  How,  56  Mo  58;  Chicago,  etc.. 
R.  Co.  v.  Thompson,  19  111.  584;  Weston  v. 
McDowell,  20  Mich.  357;  Reimer's  Estate,  159 
Pa.  St.  220;  Dowdelz/.  Hamm.  2  Watts  (Pa.)  61. 

Same  —  Animals.  (See  infra,  this  note, 
Horse.) — It  has  been  said  that  goods  strictly 
seems  to  be  applicable  only  to  inanimate  mov- 
able!;, being  in  this  respect  less  comprehensive 
than  "  chattels,"  which  includes  animals.  St. 
Joseph  Hydraulic  Co.  v.  Wilson,  133  Ind.  472. 
See  also  Chicago,  etc.,  R.  Co.  v.  Thompson, 
X9  III.  584- 

A  marine  policy  on  cargo,  goods,  or  mer- 
chandise will  not  cover  live  stock.  Allegre  v. 
Maryland  Ins.  Co.,  2  Gill  &  J.  (Md.)  163:  Wol- 
cott  v.  Eagle  Ins.  Co.,  4  Pick.  (Mass.)  429. 
See  also  the  title  Marine  Insurance. 

But  where  a  statute  provided  that  an  action 
of  replevin  might  be  maintained  for  goods  un- 
lawfully taken  or  retained,  it  was  held  that  the 
term  goods  included  both  animate  and  inani- 
mate movable  property.  Eddy  v.  Davis.  35 
Vt.  247.    See  also  the  title  Replevin. 

And  animals  have  been  held  to  be  included 
in  the  words  "  goods,  wares,  and  merchan- 
dise."   Weston  v.  McDowell,  20  Mich.  357. 

Baggage.  (See  also  1  he  title  Baggage,  vol. 
3,  p.  528.)  —  The  United  States  statute  pro- 
viding that  no  owner  of  a  vessel  should  be 
liable  for  any  loss  or  damage  which  might 
happen  to  any  goods  or  merchandise  shipped 
thereon,  by  reason  of  fire  happening  on  board 
the  vessel,  unless  such  fire  was  caused  by  the 
fault  of  the  owner,  operates  to  exonerate  the 
carrier  from  his  common-law  liability  for 
the  loss  of  a  passenger's  baggage  by  fire  with- 
out the  owner's  fault.  Chamberlain  v.  West- 
ern Transp.  Co.,  44  N.  Y.  305,  reversing  45 
Barb.  (N.  Y.)  218.  See  also  The  Marine  City. 
6  Fed.  Rep.  414. 

So  in  Reg.  v.  Judge,  12  Q.  B,  D.  115,  it  was 
held  that  the  term  goods  as  used  in  a  statute 
in  relation  to  the  carriage  of  goods  in  any  ship 
did  not  include  a  passenger's  luggage. 

But  a  passenger's  baggage  has  been  held  to 
be  within  the  terms  "  articles,  goods,  or 
things  "  in  an  act  regulating  a  railway  com- 
pany's liability  for  negligence.  Cohen  v. 
South  Eastern  R.  Co.,  2  Ex.  D.  253.  _ 

Building.  —  The  term  goods  may  include  a 
building  which  stands  on  land  of  another,  and 
is  personal  property.  Keyser  v.  School  Dist. 
No.  8,  35  N.  H.  483. 

Curricle.  —  In  Duplanty  v.  Commercial  Ins. 
Co..  Anth.  N.  P.  (N.  Y.)  114,  a  curricle  was 
held  to  come  within  the  description  of  goods, 
wares,  and  merchandise. 

Dog.  (See  also  the  titles  Animals,  vol.  2,  p. 
847;  Larceny.) — In  State  v.  Lymus,  26  Ohio 
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Intangible  Interest.  —  In  a  Strict  sense 

St.  401,  a  dog  was  held  not  to  be  within  the 
words  "goods  and  chattels  "  as  used  in  astatute 
defining  larceny.  But  see  |State  v.  Brown,  9 
Baxt.  (Tenn.)  54,  where  a  contrary  conclusion 
is  arrived  at. 

So  in  Reg.  v.  Slade,  21  Q.  B.  D.  433,  it  was 
held  that  the  term  goods  included  a  dog. 
This  was  upon  the  construction  of  a  statute 
conferring  jurisdiction  upon  London  police 
magistrates  in  certain  cases  of  wrongful  de- 
tention of  goods. 

Equitable  Interests.  —  In  Ex  p.  Miller,  34  N. 
Bruns.  5,  Tuck,  C.  J.,  delivering  the  opinion 
of  the  court,  -said:  "  Does  an  equitable  in- 
terest in  personal  properly  come  within  the 
meaning  of  the  language  '  goods  and  chattels  ' 
used  in  Con.  Stat.,  c.  60,  §  39?  In  my  opinion 
the  defendant's  equitable  interest  in  personal 
property  cannot  be  held  to  be  the  defendant's 
goods  and  chattels,  so  that  they  may  be  sold 
under  an  execution." 

Farm  Produce.  —  A  lien  was  created  by  a  lease 
on  all  goods,  implements,  stock,  fixtures,  etc., 
which  might  be  put  upon  the  premises.  It 
was  held  that  the  word  goods  included  farm 
produce.    McCaffrey  v.  Woodin,  65  N.  Y.  468. 

Same  —  Burglary.  (See  generally  the  title 
Burglary,  vol.  5,  p.  52.)  —  A  statute  provided 
that  every  person  who  should  in  the  night  time 
break  into  any  building  where  any  goods  were 
deposited,  with  intent  to  commit  theft,  should 
suffer  a  certain  punishment.  It  was  held  that 
oats,  rye,  and  corn,  the  produce  of  the  owner's 
farm,  lying  in  the  barn,  were  goods  deposited 
in  the  barn.    State  v.  Brooks,  4  Conn.  446. 

Fixtures  and  Machinery.  (See  also  the  title 
Fixtures,  vol.  13,  p.  594.)  —  The  word  goods 
has  been  held  broad  enough  to  include  fixtures 
and  machinery.  St.  Joseph  Hydraulic  Co.  v. 
Wilson,  133  Ind.  472.  See  also  Pitt  v.  Shew, 
4  B.  &  Aid.  206,  6  E.  C.  L.  453. 

But  in  Dowdel  v.  Hamm,  2  Watts  (Pa.)  65, 
the  court  said:  "  The  term  goods  will  not  em- 
brace fixtures,  but  the  term  '  effects'  may." 
See  also  Lee  v.  Risdon,  7  Taunt.  188,  2  E.  C. 
L.  188;  Salmon  v.  Watson,  4  Moo.  73,  16  E.  C. 
L.  363;  Hallen  v.  Runder,  1  C.  M.  &  R.  266; 
Horn  v.  Baker,  9  East  215. 

A  statute  authorizing  the  distraint  and  re- 
moval of  the  goods  and  chattels  of  a  defaulting 
tenant  was  held  to  include  certain  machinery 
used  in  a  foundry.  Cartwright  v.  Widemann, 
9  Hawaii  689. 

Gravel  to  be  used  in  repairing  a  road  is  goods, 
ware,  and  merchandise,  within  the  meaning  of 
a  toll  act.    Coulton  v.  Ambler,  13  M.  &  W.  403. 

Growing  Crops.  —  Growing  crops  are  not 
goods.  Brantom  v.  Griffits,  2  C.  P.  D.  212; 
Bernal  v.  Hovious,  17  Cal.  541;  Bours  v. 
Webster,  6  Cal.  661. 

Horse.  (See  also  supra,  this  note,  Animals.) 
—  In  Bartholomew  v.  Freeman,  3  C.  P.  D.  316, 
it  was  held  that  the  terrr.  goods  included  a 
horse.  So  the  words  "  goods  and  chattels." 
Gower  v.  Gower,  Ambl.  612,  2  Eden  206. 

In  State  v.  Ward,  49  Conn.  442,  a  horse  was 
held  to  be  within  the  term"  goods  or  articles  " 
as  used  in  a  statute  against  receiving  stolen 
goods. 

In  Richrr.ond  Hill  Steamship  Co.  v.  Trinity 
House,  (1896)  2  Q.  B.  134,  (1896)  r  Q.  B.  493, 


f  the  word,  as  in  the  construction  of  a 

it  was  held  that  horses  and  cattle  were  good* 
within  the  meaning  of  the  English  Merchant 
Shipping  Act  of  1876,  which  provided  that 
where  timber,  stores,  or  other  goods  were  car- 
ried as  deck  cargo,  all  dues  payable  on  the 
ship's  tonnage  should  be  payable  as  if  there 
were  added  to  the  ship's  registered  tonnage,  the 
tonnage  of  the  space  occupied  by  such  good*. 
See  generally  the  titles  Ships  and  Shipping; 
Taxation. 

But  where  a  lease  made  the  rent  a  lien  upon 
"  any  and  all  goods,  wares,  merchandise," 
etc.,  then  in  or  theieafter  to  be  put  in,  on,  or 
about  the  buildings,  these  terms  were  held  not 
to  include  teams  and  wagons  of  the  lessee  used 
by  him  to  deliver  goods  to  his  customers,  nor 
notes  and  accounts  due  to  him  and  kept  in  the 
building.  Van  Patten  v.  Leonard,  55  Iowa 
520,  24  Alb.  L.  J.  36. 

Jewelry,  Guns,  Tricycles,  and  Scientific  Instru- 
ments. —  In  Manton  v.  Tabois,  30  Ch.  D.  92,  it 
was  held  that  jewelry,  guns,  tricycles,  and 
scientific  instruments  were  not  included  under 
a  bequest  of  "  furniture,  f/oods,  and  chattels," 
as  "  goods  and  chattels  "  ought  to  be  taken 
ejus  dem  getter  is  with  "  furniture." 

Leaseholds.  (See  infra,  this  note.  Realty!)  — 
In  an  act  providing  for  execution  from  justice's 
courts,  "  goods  and  chattels"  refer  to  personal 
chattels  onlv,  and  do  not  include  leaseholds. 
Putnam  v.  Westcott,  19  Johns.  (N.  Y.)  73. 

In  Ex  p.  Leland,  1  Nott  &  M.  (S.  Car.)  462, 
it  was  held  that  leaseholds  were  not  goods,  as 
the  term  was  used  in  a  recording  act.  See 
generally  the  title  Recording  Acts. 

In  Birmingham  First  Nat.  Bank  v.  Consoli- 
dated Electric  Light  Co.,  97  Ala.  465,  it  was 
held  that  leaseholds  were  not  goods  or  furni- 
ture within  a  statute  providing  for  attachment 
against  a  tenant's  goods,  furniture,  and  effects. 
So  in  Vandergrift's  Appeal,  83  Pa.  St.  129,  it 
was  held  that  leaseholds  were  not  goods  and 
effects  within  an  attachment  statute.  But  that 
the  word  goods  may  embrace  a  leasehold  see 
McMechen  v.  Morman,  8  Gill  &  J.  (Md.)  62. 

So  it  is  said  that  by  a  giant  of  omnia  bona 
leases  do  not  pass;  otherwise  in  wills,  "for  it  is 
a  legacy  whereof  the  civilians  are  judges,  and 
they  hold  that  bona  comprehends  all  chattels." 
Portman  v.  Willis,  Cro.  Eliz.  386.  See  also 
Anonymous,  1  P.  Wms.  267;  Cook  v.  Bosinger, 
4  Mod.  156;  1  Dyer  5^. 

Money.  (See  also  the  titles  Larceny; 
Money;  and  see  infra,  this  definition,  Choses 
in  Action,  etc.)  —  The  word  goods  has  been 
held  to  embrace  money.  Buntin  v.  State,  68 
Ind.  41;  Handy  v.  Dobbin,  12  Johns.  (N.  Y.) 
220;  Allen  v.  Sewall,  2  Wend.  (N.  Y.)  327; 
Seymour  v.  Dascomb,  12  Wend.  (N.  Y.)  586; 
Hall  v.  State,  3  Ohio  St.  575,  a  larceny  case. 

But  in  Gibbs  v.  Lawrence,  30  L.  J.  Ch.  170, 
a  sum  of  money  was  held  not  to  pass  under 
bequest  of  furniture,  goods,  or  chattels,  the 
words  "  goods  or  chattels  "  being  read  ejusdent 
generis  with  "  furniture."  See  also  Roberts  v. 
Kuffin,  2  Atk.  ri2;  Rex  v.  Capper,  5  Price  217. 

In  Pumphry  v.  Steamboat  Parkersburgh,  2 
West.  L.  Month.  491,  2  Ohio  Dec.  (Reprint) 
356,  it  was  held  that  the  word  goods  in  a  stat- 
ute giving  an  action  on  contract  for  the  trans- 
portation of  goods  did  not  include  money. 
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penal  statute,  the  term  "goods"  is  lin 

Same  —  Coin.  —  The  words ' '  person al  goods  ' ' 
in  the  Federal  Crimes  Act  of  1790,  c.  36,  §  16, 
punishing  larceny  upon  the  high  seas,  include 
foreign  and  domestic  coin.  U.  S.  z.  Moulton, 
5  Mason  (U.  S.)  544. 

So  in  Gay's  Gold,  13  Wall.  (U.  S.)362,  il  was 
held  that  gold  coin  was  within  the  prohibition 
of  an  Act  of  Congress  against  the  transporta- 
tion of  goods,  wares,  and  merchandise  intended 
for  any  place  in  the  possession  or  under  the 
control  of  insurgents. 

In  American  Ins.  Co.  v.  Griswold,  14  Wend. 
(N.  Y.)  399,  a  marine-insurance  policy  upon 
goods  and  merchandise  was  held  to  include 
specie  obtained  by  sale  of  part  of  the  cargo. 

Same  —  Silver  Dollars  are  goods,  wares,  and 
merchandise  within  the  meaning  of  an  act 
requiring  a  permit  from  the  custom  house  to 
land  such.  The  Schooner  Elizabeth  and  Jane, 
2  Mason  (U.  S.)  407. 

The  same  construction  is  put  upon  these 
terms  in  the  revenue  laws  generally.  Weld 
v.  Maxwell,  4  Blatchf.  (U.  S.)  136.  See  also 
the  title  Revenue  Laws. 

Same  —  Forgery.  —  "Let  A.  have  to  the 
amount  of  five  dollars  in  goods,  and  I  will  set- 
tle with  you  next  week,"  has  been  held  not  to 
be  an  order  for  the  delivery  of  goods,  within  a 
forgery  act;  it  was  a  mere  authority  to  sell  on 
the  credit  of  the  drawer.  Horton  v.  Stale,  53 
Ala.  488.  See  generally  the  title  Forgery, 
vol.  13,  p.  1081. 

Private  Papers.  —  A  statute  allowed  the  re- 
plevying of  goods.  It  was  held  that  in  this 
connection  the  term  goods  would  include  pri- 
vate papers.  Gibbs  v.  Usher,  Holmes  (U.  S.) 
348,  10  Fed.  Cas.  No.  5,387.  See  generally  the 
title  Replevin. 

Bealty.  (See  supra,  this  note,  Leaseholds.)  — 
In  Farish  v.  Cook,  78  Mo.  212,  47  Am.  Rep. 
109,  it  was  held  that  the  words  "  all  my 
worldly  goods"  in  a  will  did  not,  in  the  ab- 
sence of  any  expressed  or  implied  contrary  in- 
tent on  the  part  of  the  testator,  include  real 
estate.  See  also  Thompson  v.  Chauveau,  7 
Mart.  N.  S.  (La.)  331. 

In  Gore  v.  Clisby,  8  Pick.  (Mass.)  555,  it 
was  held  that  land  in  the  hands  of  an  assignee 
was  not  goods,  effects,  or  credits  of  the  as- 
signor liable  to  trustee  process. 

But  the  term  is  often  Used  in  wills  by  those 
unacquainted  with  technical  terms,  to  mean 
estate.  Wyatt  v.  Sadler,  r  Munf.  (Va.)  548. 
See  also  Ferguson  v.  Zepp,  4  Wash.  (U.  S.) 
°45- 

A  testator  gave  all  his  worldly  goods  what- 
soever, and  wheresoever  they  might  be  found, 
to  trustees,  upon  the  trusts  and  conditions  in 
his  will,  his  wife  to  have  possession  of  all 
while  she  lived,  but  if  she  married  to  quit  pos- 
session. He  gave  to  his  eldest  son  and  his 
heirs  and  assigns  forever  twenty  pounds  and 
a  close  of  land;  and  to  the  rest  of  his  children, 
the  rest  of  his  worldly  goods.  It  was  held 
thai  "  worldly  goods  "  passed  all  the  lands 
not  specifically  devised.  Wright  v.  Shelton, 
18  Jur.  445.    See  generally  the  title  Wills. 

Same  —  Attachment  Bond.  —  The  phrase 
"  goods  and  chattels  "  in  an  attachment  bond 
conditioned  to  return  property  condemned  in- 
cludes land,  real  estate  being  chattels  for  ihe 


Led  to  movables  which  have  an  intrinsic 

payment  of  debts.  Hays  v.  Bouthalier,  1  Mo. 
347- 

Same  —  Treaties.  —  Where  a  property  treaty 
between  Sweden  and  the  United  Slates  pro- 
vided that  the  subjects  of  the  contracting  par- 
ties might  freely  dispose  of  their  goods  and 
effects,  wherever  they  might  reside,  it  was 
held  that  "  goods  and  effects  "  did  not  include 
real  property.    Meier  v.  Lee,  106  Iowa  303. 

Safe  —  Stock  in  Trade.  —  A  chaitel  mortgage 
given  by  a  merchant  on  the  goods  in  his  store 
was  held  not  to  include  a  safe  kept  in  his  store 
for  his  private  use.  The  court  said:  "  The 
term  goods,  when  used  in  contradistinction  to 
real  estate,  would  doubtless  include  all  kinds 
of  movable  personal  property,  and  even  bills, 
notes,  certificates  of  stock,  etc.  But  it  cannot 
be  supposed  to  have  that  extent  of  meaning  in 
the  case  of  this  chattel  mortgage."  Curtis  v. 
Phillips,  5  Mich.  113.  See  generally  the  title 
Chattel  Mortgages,  vol.  5,  p.  945. 

Goods  and  Chattels  Permanently  Located  —  Stock 
in  Trade. —  In  Hopkins  v.  Baker,  78  Md.  363, 
it  was  held  that  a  merchant's  stock  in  trade 
was  "  goods  and  chattels  permanently  lo- 
cated "  within  a  statute  providing  thai  such 
goods  and  chattels  should  be  taxable  where 
located.  See  generally  the  title  Stock  in 
Trade. 

Stock  of  Goods.  (See  also  Stock;  andihetitle 
Fike  Insurance,  vol.  13,  p.  112.)  —  A  policy 
upon  a  stock  of  goods  such  as  are  usually  kept 
in  country  stores  covers  all  articles  within  the 
description,  though  they  include  some  which 
are  generally  prohibited  except  at  special 
rates.  Pindar  v.  Kings  County  F.  Ins.  Co., 
36  N.  Y.  648. 

A  sale  by  a  merchant  of  his  stock  of  goods 
in  a  certain  town  does  not  pass  all  his  personal 
effects  there,  but  evidence  may  be  introduced 
to  show  of  what  the  stock  sold  consisted. 
Knight  v.  Parker,  25  111.  593. 

Tobacco.  —  In  Mitchell  v.  Com.,  1  Leigh  (Va.) 
572,  it  was  held  that  tobacco,  the  growth  of 
the  state,  in  the  condition  in  which  it  is  ordi- 
narily prepared  for  market  by  the  grower,  was 
not  goods,  wares,  and  merchandise  within  an 
act  requiring  commission  merchants  to  lake 
oui  a  license.  See  generally  the  title  Occupa- 
tion. Business,  and  Privilege  Taxes. 

Vessels.  (See  generally  the-  title  Revenue 
Laws.) — In  The  International,  83  Fed.  Rep. 
S41,  it  was  held  that  dredges  and  scows  were 
water  craft  and  were  not  taxable  under  a  rev- 
enue act  imposing  a  tax  upon  foreign  goods, 
wares,  and  merchandise.  Compare  U.  S. 
Dunbar,  67  Fed.  Rep.  783. 

In  Oteri  v.  Home  Mut.  Ins.  Co.,  McGloin 
(La.)  198,  it  was  held  that  a  sloop  in  tow  was 
not  goods  and  merchandise  in  a  policy  of 
insurance. 

The  appurtenances  of  a  ship  have  been  held 
not  to  be  goods  within  a  revenue  act.  U.  S. 
v.  Chain  Cable,  2  Sumn.  (U.  S.)  362.  See  also 
Weld  v.  Maxwell,  4  Blatchf.  (U.  S.)  136;  U.  S. 
v.  Twenty-three  Coils  of  Cordage,  Gilp.  (U. 
S.)  299. 

Line  of  Goods.  —  In  American  Button-Hole, 
etc.,  Mach.  Co.  v.  Gurnee,  44  Wis.  62,  the 
court  said:  "  So  far  as  we  have  been  able  to 
ascertain,  the  phrase  '  line  of  goods  '  is  used 
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value,  and  does  not  include  intangible  interest,  or  securities  which  arc  not 
valuable  in  themselves  but  merely  represent  value.1    But  the  term  is  not 


by  merchants  when  speaking  of  the  vaiiety 
and  quantity  of  goods,  or  the  variety  and 
quantity  of  some  particular  kind  of  goods,  they 
have  on  hand  for  sale." 

A  contract  provided  that  for  and  in  consid- 
eration, etc.,  the  second  party  agreed  to  pay 
to  the  party  of  the  first  part,  "  at  (he  expira- 
tion of  one  year  from  the  date  hereof,  a  sum 
equal  to  ten  per  cent,  of  the  net  aggregate 
sales  of  the  line  of  goods  above  mentioned, 
hereafter  sold  by  the  party  of  the  second  part, 
their  licensees,  ageni,  or  agents,  provided  that 
such  payment  shall  not  in  any  event  exceed 
the  sum  of  one  thousand  dollars."  It  was 
held  that  the  term  "  line  of  goods,"  as  used  in 
the  contract,  did  not  mean  the  specific  articles 
in  which  the  contracting  party  dealt,  in  the 
same  forms,  but  articles  to  serve  the  same 
purpose  and  adapted  to  the  same  uses.  A.  B. 
Dick  Co.  v.  Sherwood  Letter  File  Co.,  51  111. 
App.  343.  affirmed  157  111.  325. 

Steelbow  Goods.  —  See  Carpenter  v.  Griffin, 
9  Paige  (N.  Y.)  312. 

Goods  in  Trust  in  a  policy  cover  goods  of 
customers  in  the  possession  of  a  warehouse- 
man. Walters  v.  Monarch  F.,  etc.,  Assur. 
Co.,  5  El.  &  Bl.  870,  85  E.  C.  L.  870.  See 
also  the  title  Fire  Insurance,  vol.  13,  p.  116. 

Marine  Insurance  —  Goods  Stowed  on  Deck. — 
In  Allegre  v.  Maryland  Ins.  Co.,  2  Gill  &  J. 
(Md.)  136,  it  was  held  that  a  policy  on  goods 
and  merchandise  would  not  cover  articles 
stowed  on  deck. 

1.  Intangible  Interests.  —  U.  S.  v.  Moulton,  5 
Mason  (U.  S.)  544;  Keyser  v.  School  Dist.  No. 
8,  35  N.  H.  483;  Vawter  v.  Griffin,  40  Ind.  600, 
602;  Perry  v.  Coates,  9  Mass.  537;  Gore  v. 
Clisby,  8  Pick.  (Mass.)  555. 

Choses  in  Action  Not  Goods  Within  Statute 
Against  Larceny.  —  U.  S.  v.  Davis,  5  Mason  (U. 
S.)  362.    See  generally  the  title  Larceny. 

Stocks. —  In  Knight  v.  Barber,  16  M.  &  W. 
66,  it  was  held  that  stocks  were  not  goods, 
wares,  or  merchandise,  within  an  exemption 
from  a  stamp  duty.  And  that  shares  of  stock 
are  not  goods,  see  Rex  v.  Capper,  5  Price  217. 

Shares  of  stock  were  held  not  to  be  goods  in 
Humble  v.  Mitchell,  n  Ad.  &  El.  205.  ^9  E. 
C.  L.  46;  Latham  v.  Barber,  6  T.  R.  67;  Bowlby 
v.  Bell.  3  C.  B.  284,  54  E.  C.  L.  284;  Watson  v. 
Spratley,  10  Exch.  222;  Vawter  v.  Griffin,  40 
Ind  601.  These  cases  are  under  the  statute 
of  frauds. 

But  it  has  been  held  that  a  contract  for 
the  sale  of  shares  is  a  contract  for  the  sale 
of  goods,  wares,  and  merchandise,  within 
the  statute  of  frauds.  Tisdale  v.  Harris,  20 
Pick.  (Mass.)  9;  Colvin  v.  Williams,  3  Har.  & 
J.  (Md.)  38;  Baldwin  v.  Williams,  3  Met. 
(Mass.)  365;  Ayres  v.  French,  41  Conn.  142. 
See  also  the  title  Statute  of  Frauds. 

The  capital  stock  of  a  corporation  is  not 
goods  and  chattels  within  the  meaning  of  a 
chattel  mortgage  act.  Williamson  v  New 
Jersey  Southern  R.  Co.,  26  N.  J.  Eq.  403. 

But  in  Robinson  v.  Jenkins,  6  Times  Rep. 
158,  it  was  held  that  the  words  "  money,  goods, 
orchaltels  "  included  shares  of  stock.  See  also 
Kendall  v.  Kendall,  4  Russ.  360;  Lawton  v. 
Hickman,  9  Q.  B.  565,  58  E.  C.  L.  565. 


A  rule  of  court,  relating  to  the  interim 
preservation  of  property,  provided  that  on  ap- 
plication the  court  might  order  the  sale  of  any 
goods,  wares,  or  merchandise  of  a  perishable 
nature.  It  was  held  that  the  word  goods 
within  this  rule  did  include  shares  of  stock  in 
a  limited  company.  Evans  v.  Davies,  (1893) 
2  Ch.  216.  And  see  Coddington  v.  Jackson- 
ville, etc.,  R.  Co.,  39  L.  T.  N.  S.  12,  where  it 
was  held  that  foreign  bonds  were  within  the 
rule. 

In  Ayres  v.  French,  41  Conn.  142,  goods 
was  held  to  include  shares  of  manufacturing 
stock. 

Debt.  —  A  bequest  of  goods  and  chattels 
passes  debts  due.  Bennet  v.  Batchelor,  1  Ves. 
Jr.  64.  So  within  an  attachment  act  a  debt 
has  been  held  to  be  within  the  term  goods. 
Purves  v.  Lex,  (Pa.  1887)  7  Cent.  Rep.  891. 
But  debts  due  do  not  pass  by  a  grant  of  the 
goods  and  chattels  of  a  felon.  Rex  v.  Sutton, 
I  Saund.  273;  Southampton  v.  Richards,  I 
Sid.  142;  Northampton  v.  St.  John,  2  Leon.  56. 
And  that  a  debt  is  not  within  the  term  goods, 
see  Commercial  Bank  v.  Lockwood,  2  Harr. 
(Del.)  T3. 

Receipt.  —  In  People  v.  Loomis,  4  Den.  (N. 
Y.)  381,  it  was  said:  "At  common  law  the 
only  description  of  property  which  could  be 
the  subject  of  larceny  was  peisonal  goods  — 
that  is,  mere  movables  having  an  intrinsic 
value.  The  crime  could  not  be  committed  of 
things  which  savor  of  the  realty,  or  of  written 
instruments  of  any  description."  See  gener- 
ally the  title  Larceny. 

Bank  Bills.  (See  supra,  this  definition, 
Money.) — la  Chicago,  etc.,  R.  Co.  v.  Thomp- 
son, 19  111.  578,  bank  bills  were  held  not  to  be 
included  in  the  phrase  "  goods  and  chattels." 
To  the  same  effect  see  Rex  v.  Morris,  2  East 
P.  C.  748,  1  Leach  C.  C.  468;  Timewell  v.  Per- 
kins, 2  Atk.  102;  State  v.  Calvin,  22  N.  J.  L. 
207;  Pumphry  v.  Steamboat  Parkersburgh,  2 
West.  L.'  Month.  491,  2  Ohio  Dec.  (Reprint) 
356;  Sewall  v.  Allen,  6  Wend.  (N.  Y.)  335,  re- 
versing 2  Wend.  (N.  Y.)  335;  Com.  v.  Bondrie, 
4  GraV  (Mass.)  418. 

Wills.  (See  also  the  title  Wills  )  —  Where 
the  bequest  is  of  all  the  testator's  goods  at  a 
particular  place,  the  legacy  is  restricted  to 
such  things  as  savor  of  the  locality,  as  furni- 
ture, plate,  linen,  banknotes  and  ready  money. 
And  under  such  a  bequest,  choses  in  action  do 
not  pass.  Chapman  v.  Hart,  1  Ves.  273;  Pop- 
ham  v.  Aylesbury,  Ambl.  68;  Green  v. 
Symonds,  1  Bro.  C.  C.  129,  note;  Moore  v. 
Moore,  1  Bro.  C.  C.  128;  Jones  v.  Sefton,  4 
Ves.  Jr.  166;  Hertford  v.  Lovvther,  7  Beav.  I. 

Thus  in  Peaslee  v.  Fletcher,  60  Vt.  197,  it 
was  held,  where  the  testatrix  gave  to  her  uncle 
her  "  home  place  "  with  "  my  household  fur- 
niture and  all  my  personal  goods  and  chattels 
on  said  premises  at  the  time  of  my  decease," 
that  the  goods  and  chattels  did  not  include 
promissory  notes  and  cash  which  were  in  the 
house  or  home  place  of  the  testatrix  at  the 
time  of  her  death. 

Choses  in  Action.  —  But  choses  in  action  have 
been  held  to  pass  as  goods.    Ford's  Case,  12 
Coke  i;  Ryall     Rowles,  1  Ves.  348;  Reimer's 
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always  to  be  taken  in  this  restrictive  sense,  and  in  many  cases  the  word 
"  goods "  has  been  held  to  include  choses  in  action  and  other  intangible 
interests.1 


Estate,  159  Pa.  St.  220;  Dowdel  v.  Hamm,  2 
Watts  (Pa.)  61;  Chamberlain  v.  Western 
Transp.  Co.,  44  N.  Y.  310;  and  see  the  next 
note  infra. 

Recording  Acts.  (See  also  the  title  Record- 
ing Acts.)  —  The  words  "  goods  and  chattels  " 
in  recording  acts  have  been  held  not  to  include 
choses  in  action,  but  only  personal  property 
■which  is  visible,  tangible,  and  movable.  Na- 
tional Hudson  River  Bank  v.  Chaskin,  28 
N.  Y  App.  Div.  315;  Booth  v.  Kehoe,  71  N.  Y. 
341;  State  Trust  Co.  v.  Casino  Co.,  19  N.  Y. 
App.  Div.  344;  Haskins  v.  Kelly,  1  Rob. 
(N.  Y.)  160;  Bacon  v.  Bonham,  27  N.  J.  Eq.  212; 
Williamson  v.  New  Jersey  Southern  R.  Co.,  26 
N.  J.  Eq.  398;  Kilbourne  v.  Fay,  29  Ohio  St. 
264;  Kirkland  v.  Brune,  31  Gratt.  (Va.)  126; 
Valley  Bank  v.  Gettinger,  3  W.  Va.  317;  Tin- 
gle v.  Fisher,  20  W.  Va.  497.  See  also  Marsh 
v.  Woodbury,  1  Met.  (Mass.)  436,  Gregg  v. 
Sloan,  76  Va.  500. 

In  Kirkland  v.  Brune,  31  Gratt.  (Va.)  131,  it 
was  said:  "  Now,  the  thing  assigned,  and 
sought  to  be  reached  by  attachment  upon  the 
ground  that  the  deed  transferring  it  was  not 
recorded,  cannot  be  said  to  be  property,  or 
goods  and  chattels,  within  the  meaning  of  this 
act.  Il  is  a  mere  chose  in  action;  a  ciaim  of 
uncertain  amount;  a  debt  due  (as  claimed)  as 
a  balance  on  open  account;  a  mere  right  to 
sue  for  and  recover  whatever  balance  may  be 
due  to  Barry  &  Co.  from  the  Danville  Com- 
pany. The  act  plainly  does  not  embrace  such 
a  claim  as  this.  It  manifestly  refers  to  such 
property  and  such  goods  and  chattels  as  are 
visible,  tangible,  or  movable." 

Bight  to  an  Office.  —  In  State  v.  Moores,  56 
Neb.  1,  it  was  said:  "  The  term  '  goods  and 
chattels  '  includes  personal  property,  choses  in 
action,  and  chattels  real.  The  right  to  an 
office  is  neither  personal  property,  nor  a  chose 
in  action,  nor  chattels  real,  in  the  sense  used 
in  law." 

Statute  of  Fraudulent  Conveyances.  —  In  Dun- 
das  v.  Dutens,  1  Ves.  Jr.  196,  it  was  held  that 
the  words  "goods  and  chattels  "  in  a  statute  of 
fraudulent  conveyances  did  not  include  choses 


in  action.  Compare  Ex  p.  Foss,  2  De  G.  &  J. 
230.  See  generally  the  title  Fraudulent 
Sales  and  Conveyances,  ante. 

1.  Including  Choses  in  Action.  —  Ryall  v. 
Rolle,  1  Atk.  182;  Heseltine  v.  Siggers,  1 
Exch.  856;  Freeman  v.  Appleyard,  32  L.  J. 
Exch.  175;  Ford's  Case,  12  Coke  1;  Terhune 
v.  Bray,  16  N.  J.  L.  53. 

In  bankruptcy  acts  the  term  "  goods  and 
chattels  "  has  been  held  to  include  choses  in 
action.  Longman  v.  Tripp,  2  B  &  P.  N.  R. 
67;  Colonial  Bank  v.  Whinney,  55  L.  J.  Ch. 
590.  See  also  the  title  Insolvency  and  Bank- 
ruptcy. 

The  word  goods  in  a  statute  relating  to  the 
granting  of  letters  of  administration  upon  the 
estate  of  a  person  dying  out  of  the  state  pos- 
sessed of  goods  and  chattels  within  the  state 
was  held  to  embrace  bills,  notes,  and  choses 
in  action  wherein  money  was  due.  Epping  v. 
Robinson,  21  Fla.  37. 

Bonds.  —  The  word  goods  or  "movables" 
in  a  will  may  include  bonds.  Jackson  v.  Rob- 
inson, 1  Yeates  (Pa.)  ior,  1  Am.  Dec.  293, 
Anonymous,  1  P.  Wms.  267;  Moore  v  Moore, 
1  Bro.  C.  C.  127. 

Bonds  and  mortgages  are  goods  in  an  act 
giving  a  right  of  action  against  executors  and 
administrators  for  conversion  by  their  dece- 
dents.   Terhune  v.  Bray,  16  N.  J.  L.  54. 

Trademark.  —  A  trademark  has  been  held 
to  be  goods  and  chattels  within  a  bankruptcy 
statute.  Ex  p.  Young,  Sebastian  T.  M.  Cas. 
537- 

Lottery  Ticket.  —  In  Yohe  v.  Robertson,  2 
Whart.  (Pa.)  155,  it  was  held  that  lottery 
tickets  came  under  the  denomination  of  goods, 
wares,  and  merchandise,  and  that  the  particu- 
lars and  value  of  them  if  the  sales  are  not 
illegal  might  be  recovered  on  the  common 
count  of  goods  sold  and  delivered.  See  also 
Encyc.  of  Pl.  and  Pr.,  title  Sales. 

Newspaper.  —  A  newspaper  has  been  held  to 
be  within  the  words  "  goods  and  chattels,"  as 
used  in  a  bankruptcy  act.  Exp.  Foss,  27  L. 
J.  Bankr.  17;  Loogman  v.  Tripp,  2  B.  &  P. 
N.  R.  67. 
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(1)  Of  Decedent's  Estate,  1086. 

(2)  Of  Trade  Partnerships,  1087. 

(3)  Valuation,  1088. 

3.  Transfer  of  Good  Will,  1088. 

a.  Contract  of  Sale,  1088. 

b.  On  Dissolution  of  Partnership,  1089. 

c.  Transfer  Without  Express  Mention,  1089. 

4.  Effect  of  Sale  of  —  Rights  of  Vendor,  1090. 

a.  To  Resume  Business,  1090. 

b.  To  Solicit  Old  Customers,  1091. 

5.  Eminent  Domain  Proceedings  —  Compensation,  1091. 
IH  Professional  Good  Will,  109 1. 

CROSS-REFERENCES. 

As  to  Contracts  against  Competition,  see  the  title  RESTRAINT  OF  TRADE.  See 
also  the  titles  PARTNERSHIP;  TRADEMARKS. 

I  Definition  —  Scope  of  Title  —  Definition.  —  The  good  will  of  a  trade  or 
business  may  be  defined  as  the  advantage  or  benefit  which  is  acquired  by  an 
establishment  beyond  the  mere  value  of  the  capital,  stock,  funds,  or  property 
employed  therein,  in  consequence  of  the  general  public  patronage  and 
encouragement  which  it  receives  from  constant  or  habitual  customers,  on 
account  of  its  local  position  or  common  celebrity,  or  reputation  for  skill  or 
affluence,  or  punctuality,  or  from  other  accidental  circumstances  or  necessities, 
or  even  from  ancient  partialities  or  prejudices.1 

1.  Good  Will  Defined.  —  Story  on  Partnership,  in   its  nature,  is   also   an   oft-quoted  one. 

§  99.    This  definition  seems  to  be  by  far  ihe  See  Wedderburn   v.  Wedderburn,   22  Beav. 

most  comprehensive,  and  has  been  quoted  with  104;  Harrison  v.  Gardner,  2  Madd.  198;  Von- 

approval  in  the  following  cases:    Bell  v  Ellis.  derbank   v.  Schmidt,  44   La.  Ann.  264,  3* 

33  Cal.  624;  Smith  v.  Gibbs,  44  N.  H.  343;  Am.   St.   Rep.   336;    Cassidy  v.  Metcalf,  1 

Howe  v.  Searing,  6Bosw.  (N.  Y.)  354,  10  Abb.  Mo.  App.  601;  Fenn  v.  Bolles,  (N.  Y.  Super. 

Pr.  (N.  Y.)  264,  19  How.  Pr.  (N.  Y.)  26;  Boon  Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  202;  Johnsott 

v.  Moss,  70  N.  Y.  473;  Morgan  v.  Perhamus,  v.  Friedhoff,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.) 

36  Ohio  St.  522;  Rice  v.  Angell,  73  Tex.  350.  484;    Moreau    v.   Edwards,    2    Tenn.  Ch. 

Lord  Eldon's   Definition.  —  In   Cruttwell   v.  347. 
Lye,  17  Ves.  Jr.  335,  the  good  will  in  question        But  in  Churton  v.  Douglas,  5  Jur.  N.  S,  887, 

was  that  of  a  wagoner's  trade  in  carrying  Vice-chancellor'  Wood  said:  "  It  is  said  that 

goods  from  one  place  to  another,  and  its  value  Lord  Eldon  has  plainly  laid  down  in  the  two 

depended  on  the  probability  that  those  in  the  cases  that  were  referred  to  —  first  the  case  of 

neighborhood  who  desired   to  have  parcels  Shackle  v.  Baker,  14  Ves.  Jr.  468,  and  after- 

carried  would  go  to  the  spot  where  in  the  past  wards  in  Cruttwell  v.  Lye,  17  Ves.  Jr.  335,  and 

a  wagoner  was  in  the  habit  of  taking  parcels  again  in  Kennedy  v.  Lee,  3  Meriv.  441  —  this 

and  starting.    Lord  Eldon  defined  this  good  principle,  that  good  will  simpliciter  carries  no 

will  as  "  nothing  more  than  the  probability  more  with  it  than  the  advantage  which  is  pos- 

that  the  old  customers  will  resort  to  the  old  sessed  by  occupying  the  premises  which  were 

place;"  and   this  definition,  though    limited  occupied  by  the  former  firm,  and  the  chance 
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Scope  of  Title.  —  This  article  will  be  confined  to  a  treatment  of  the  subject  of 
good  will  as  it  occurs  in  trade  and  in  professional  business.  The  term  in  its 
other  relations  will  be  discussed  elsewhere  in  this  work,  under  the  titles  referred 
to  in  the  note  below.1 

II.  Commercial  Good  Will  —  1.  Local  Attachment.  —  It  will  be  seen  from 
these  definitions  that  good  will  has  been  described  in  the  early  decisions  as 
belonging  exclusively  to  the  premises  on  which  a  business  is  conducted,*  and, 
though  this  is  true  in  many  cases,  where  the  good  will  involved  is  that  of  a 
public  house,  store,  and  the  like,3  yet  it  is  by  no  means  the  invariable  rule, 
as  in  some  instances  it  has  been  held  that  the  good  will  is  not  local,*  while  in 
the  professions  it  is  always  personal.5 

2.  Personal  Property  —  a.  In  General.  —  Though  good  will  is  intangible, 
and,  generally  speaking,  merely  an  incident  of  other  property,  yet  it  is  recog- 
nized as  a  species  of  personal  property.6 

b.  ASSETS  —  (i)  Of  Decedent's  Estate.  —  The  good  will  of  a  commercial 
business,  if  valuable,  is  an  asset  of  the  estate  of  a  deceased  trader  who  was 


which  Is  thereby  given  of  the  customers  being 
attracted  to  these  premises.  It  is  rather  too 
narrow  a  view  of  what  is  laid  down  by  Lord 
Eldon  there  to  say  that  it  is  confined  to  that. 
*  Good  will,'  I  apprehend,  must  mean  every 
advantage  —  positive  advantage,  if  I  may  so 
express  it,  as  contrasted  with  the  negative 
advantage  of  the  vendor  not  carrying  on  the 
business  himself  —  that  has  been  acquired  by 
the  old  firm  by  carrying  on  its  business  — 
everything  connected  with  the  premises  or  the 
name  of  the  firm  —  everything  connected  with, 
or  carrying  with  it  the  benefit  of,  the  busi- 
ness." See  also  Ginesi  v.  Cooper,  14  Ch.  D. 
596;  Farwell  v.  Huling,  132  111.  112. 

Other  Definitions.  —  The  term  has  been  de- 
fined as  the  favor  which  the  management  of  a 
business  wins  from  the  public,  and  the  prob- 
ability that  old  customers  will  continue  their 
patronage.  Chittenden  v.  Witbeck,  50  Mich. 
401.  See  also  the  definitions  in  Myers  v. 
Kalamazoo  Buggy  Co.,  54  Mich.  215,  52  Am. 
Rep.  811;  Snyder  Mfg.  Co.  v.  Snyder,  54  Ohio 
St.  86. 

1.  In  Other  Connections  —  Firm  Name.  —  For  a 
full  discussion  of  good  will  in  connection  with 
the  use  of  firm  names,  see  the  title  Partner- 
ship. 

Trademarks.  —  See  for  the  use  of  good  will 
with  reference  to  trademarks,  the  title  Trade- 
marks. 

2.  Connection  with  Business  Premises.  —  Crutt- 
well  v.  Lye,  17  Ves.  Jr.  336;  Harrison  v.  Gard- 
ner, 2  Madd.  198;  Chissum  v.  Dewes,  5  Russ. 
29. 

In  King  v.  Midland  R.  Co.,  17  W.  R.  113,  it 
was  held  that  the  assignees  in  liquidation  of 
a  mortgagor  whose  business  premises  were 
taken  by  a  railway  company  were  entitled  to 
no  part  of  the  purchase  money,  as  having  been 
paid  in  respect  of  the  good  will  of  the  busi- 
ness, as  against  the  mortgagee  of  the  premises, 
whose  debt  exceeded  the  purchase  money ;  but 
that  good  will  was  incident  to  the  mortgaged 
premises  and  passed  with  them. 

3.  England.  —  Kelly  v.  Montague,  29  L.  R. 
Ir.  429;  Ex  p.  Punnett,  16  Ch.  D.  226;  Rutter 
V.  Daniel,  30  YV.  R.  724;  Robertson  v.  Quid- 
dington,  28  Beav.  529. 

Indiana.  —  Rawson  v.  Pratt,  91  Ind.  9,  46 
Am.  Rep.  567. 


Michigan.  — Chittenden  v.  Witbeck,  50  Mich. 
401. 

New  York.  —  Van  Dyke  v.  Jackson,  1  E.  D. 
Smith  (N.  Y.)  419;  Mitchell  v.  Read.  19  Hun 
(N.  Y.)  418;  Howe  v.  Searing,  6  Bosw.  (N.  Y.) 

354- 

Pennsylvania.  —  Elliot's  Appeal,  60  Pa.  St. 
161 ;  Thackray's  Appeal,  75  Pa.  St.  132.  See 
also  Musselman's  Appeal,  62  Pa.  St.  81, 1  Am. 

Rep.  382. 

4.  Incident  to  Stock  and  License.  —  See  Cooper 
v.  Metropolitan  Board  of  JWorks,  25  Ch.  D. 
472;  Journe's  Succession,  21  La.  Ann.  391. 

In  England  v.  Downs,  6  Beav.  269,  it  was 
held  that  the  good  will  of  a  victualer's  business 
was  incident  to  the  stock  and  license,  and  not 
to  the  business  premises. 

5.  Professional  Good  Will  Personal.  —  See  in- 
fra, this  title.  Professional  Good  Will. 

6.  Good  Will  Considered  as  Property.  —  Metro- 
politan Nat.  Bank  v.  St.  Louis  Dispatch  Co., 
36  Fed.  Rep.  722;  Howard  v.  Taylor,  90  Ala. 
241;  Tomah  Bank  v. Warren.  94  Wis.  151. 

Corporation  Property.  —  In  Beebe  v.  Hatfield. 
67  Mo.  App.  609,  it  was  held  that  the  good 
will  of  a  corporation  has  a  market  value  and 
may  be  accepted  in  payment  of  a  stock  obliga- 
tion. 

Stock  is  issued  for  "  property  actually  re- 
ceived," within  the  New  York  Stock  Corpora- 
tion Law  (Laws  1892,  c.  688),  where  it  is  issued 
for  good  will.  Washburn  v.  National  Wall 
Paper  Co.,  81  Fed.  Rep.  17. 

But  in  California  it  is  held  that  good  will 
cannot  be  recognized  as  giving  value  to  shares 
of  stock  in  a  trading  corporation.  This  was  a 
case  of  taxation.  Spring  Valley  Water  Works 
v.  Schottler,  62  Cal.  69. 

Property  under  Stamp  Act.  —  The  assignment 
by  deed  of  a  share  of  the  good  will  of  a  trade 
is  a  conveyance  of  property,  within  the  mean- 
ing of  the  Stamp  Act,  55  Geo.  III.,  c.  184. 
sched.  1.  Potter  v.  Inland  Revenue  Com'rs, 
10  Exch.  147. 

And  in  Inland  Revenue  Com'rs  v.  Angus. 
23  Q.  B.  D.  579,  Lord  Esher,  M.  R.,  said:  "  I 
have  no  doubt  that  the  good  will  of  a  business 
is  '  property  '  within  the  meaning  of  the  sec- 
tion [Stamp  Act,  1S70.  §  70].  It  is  always 
treated  as  property  between  a  purchaser  and 
a  seller,  and  it  is  a  legal  property." 
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engaged  in  such  business  at  the  time  of  his  death,1  and  it  has  been  held  that 
where  an  executor  or  administrator  sells  the  good  will  of  a  decedent's  business, 
the  proceeds  of  such  sale  are  also  assets,  for  which  he  must  account.* 

(2)  Of  Trade  Partnerships.  —  From  the  weight  of  authority  it  may  be 
stated  as  a  general  rule  that  where  a  commercial  business  is  carried  on  by  part- 
ners, the  good  will  thereof  forms  an  appreciable  part  of  its  assets.3 

Survivorship  —  Old  Doctrine.  —  It  was  formerly  held  that  upon  the  dissolution 
of  a  partnership  by  the  death  of  one  of  its  members,  the  good  will  thereof  was 
not  partnership  property,  but  belonged  to  the  surviving  partners,  on  the  princi- 
ple that  partnership  was  akin  to  joint  tenancy.4 

Modern  Doctrine.  —  But  the  better  doctrine  seems  to  be  that  the  good  will  does 
not  survive  to  the  survivors,  except  by  express  agreement  to  that  effect,  but 
forms  a  part  of  the  general  assets  of  the  partnership  in  which  the  estate  of  a 
deceased  partner  is  entitled  to  participate.5    Where,  however,  the  partner- 


1.  Good  Will  of  Decedent's  Business  an  Asset.  — 

Thompson  v.  Winnebago  County,  48  Iowa  155; 
Matter  of  Randell,  2  Connoly  (N.  Y.)  29; 
Wiley's  Appeal,  8  W.  &  S.  (Pa.)  244;  Coppel's 
Estate,  4  Phila.  (Pa.)  37S,  18  Leg.  Int.  (Pa.) 
254;  Emeret's  Estate,  2  Pars.  Eq.  Cas.  (Pa.) 
195.  See  also  Hitchcock  v.  Coker,  6  Ad.  &  El. 
438,  33  E.  C.  L.  98. 

Tavern  Kept  on  Premises  of  Wife.  —  But  where 
a  husband  kept  a  tavern  on  premises  which 
belonged  to  his  wife,  and  upon  his  death  she 
became  his  administratrix,  and  continued  to 
keep  the  tavern,  and  afterwards  sold  the  good 
will,  it  was  held  that  the  price  of  the  good  will 
was  not  assets  of  his  estate.  Elliot's  Appeal, 
60  Pa.  St.  163.  Compare  In  re  Lange,  12 
Phila.  (Pa.)  52,  35  Leg.  Int.  (Pa.)go. 

Names  of  Correspondents  of  Land  Agent.  —  The 
names  and  addresses  of  the  patrons  of  a  de- 
cedent who  at  the  time  of  his  death  was  acting 
as  a  land  agent,  paying  taxes,  selling  land, 
etc.,  constitute  the  good  will  of  such  business, 
and  his  administrators  are  bound  to  inventory 
and  return  the  value  thereof  as  assets  of  the 
estate.  Thompson  v.  Winnebago  County,  48 
Iowa  T5S. 

Subscription  List  of  Newspaper.  —  Under  a 
Maryland  statute,  however,  it  was  held  that 
the  subscription  list  and  good  will  of  a  printing 
office  are  not  assets,  as  they  are  of  inappre- 
ciable value,  and  of  too  uncertain  and  con- 
tingent a  nature  to  be  the  subject  of  appraise- 
ment.   Seighman  v.  Marshall,  17  Md.  550. 

2.  Proceeds  of  Sale  of  Good  Will  Assets.  —  Wor- 
ral  v.  Hand,  Peake  N.  P.  (ed.  1795)  74; 
Journe's  Succession,  21  La.  Ann.  391.  And 
see  infra,  this  title,  Professional  Good  Will. 

3.  Firm  Assets.  —  VVedderburn  v.  Wedder- 
burn,  22  Beav  84;  Bell  v.  Ellis,  33  Cal.  620; 
Sheppard  v.  Boggs,  9  Neb  257;  Wallingford 
v.  Burr,  17  Neb.  137;  Williams  v.  Wilson,  4 
Sandf.  Ch.  (N.  Y.)  379;  Brass,  etc.,  Works  Co. 
v.  Payne,  50  Ohio  St.  115;  Snyder  Mfg.  Co.  v. 
Snyder,  54  Ohio  St.  86.  See  also  Willet  v. 
Blanford,  1  Hare  253;  Mitchell  v.  Read,  84  N. 
Y.  556. 

Cases  to  the  Contrary.  —  In  Chicago  L.  Ins. 
Co.  v.  Auditor,  101  111.  82,  it  was  held  that  the 
good  will  of  an  insurance  company  was  not 
assets  by  which  the  solvency  of  the  company 
could  be  shown.  See  also  Tierney  v.  Klein, 
(Miss.  1889)  6  So.  Rep.  739,  affirmed  67  Miss. 
173. 

But  in  Bell  v.  Ellis,  33  Cal.  620,  it  was  held 


that  in  determining  the  solvency  of  a  business 
at  a  certain  date,  the  good  will  thereof  was  an 
element  to  be  considered. 

Where  Knowledge  and  Skill  Main  Element.  — 
The  good  will  of  a  business  where  the  knowl 
edge  and  skill  of  one  of  the  partners  constitute 
the  main  element  is  not  a  partnership  asset, 
nor  is  it  subject  to  sale  to  pay  partnership 
debts.  McCall  v.  Moschowitz,  14  Daly  (N.  Y.)  17. 

4.  Good  Will  Survives  —  Former  Doctrine.  — 
Hammond  v.  Douglas,  5  Ves.  Jr.  539. 

But  in  Crawshay  v.  Collins  15  Ves.  Jr.  218, 
Lord  Eldon  concurred  in  Sir  Samuel  Romilly's 
doubt  as  to  the  decision  in  Hammond  v. 
Douglas,  5  Ves.  Jr.  539,  and  this,  it  has  been 
said,  was  equivalent  to  expressly  overruling 
the  latter  case,  as  it  was  Lord  Eldon's  manner 
of  doing  so.  See  Howe  v.  Searing,  (N.  Y. 
Super  Ct.  Gen.  T.)  19  How.  Pr.  (N.  Y.)  14. 

Survivor's  Right  to  Firm  Name.  —  In  Lewis  v. 
Langdon,  7  Sim.  421,  it  was  held  that  the  sur- 
viving partner  had  a  right  to  carry  on  the  busi- 
ness under  the  firm  name,  and,  to  that  extent 
at  least,  the  good  will  of  the  firm  name  sur- 
vived him. 

See  for  the  use  of  a  firm  name  by  the  sur- 
viving partners,  the  title  Partnership. 

As  to  survivorship  in  professional  partner- 
ships, see  infra,  this  title,  Professional  Good 
Will. 

5.  No  Survivorship  of  Good  Will  —  Present  Doc- 
trine.—  Wedderburn  v.  Wedderbum,  22  Beav. 
84;  Smith  v.  Everett,  27  Beav.  446;  Piatt  v. 
Piatt,  42  Conn.  330;  Dougherty  v.  Van  Nos- 
trand,  Hoffm.  (N.  Y.)  68,  followed  in  Howe  v. 
Searing,  (N.  Y.  Super.  Ct.  Gen.  T.)  19  How. 
Pr.  (N.  Y.)  14.  10  Abb.  Pr.  (N.  Y.)  264.  and 
Williams  v.  Wilson,  4  Sandf.  Ch.  (N.  Y.)  379; 
Kirkman  v.  Kirkman,  (Supm.  Ct.  Spec.  T.) 
20  Misc.  (N.  Y.)  211;  Rammelsberg  v.  Mitchell, 
29  Ohio  St  22.  See  also  McDonald  v.  Richard- 
son, 1  Giff.  81. 

No  Liability  to  Account  for  Goodwill.  —  But 
in  Lobeck  v.  Lee-Clarke-Andreesen  Hardware 
Co.,  37  Neb.  158,  upon  the  dissolution  of  a  part- 
nership by  the  death  of  one  of  its  members,  it 
was  held  that  the  surviving  partners  might 
carry  on  the  same  line  of  business  at  the  same 
place  as  that  where  the  firm  business  had  been 
transacted,  without  liability  to  account  for  the 
good  will  to  the  legal  representative  of  a  de- 
ceased partner,  in  the  absence  of  their  own 
agreement  to  the  contrary. 

Subscription  List  of  Newspaper.  —  In  H olden 
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ship  is  for  a  certain  term,  a  continuing  partner  is  not  bound  to  make  any 
allowance  for  the  good  will  to  the  retiring  member.1 

(3)  Valuation.  —  On  the  Dissolution  of  a  Partnership  with  Articles,  the  retiring  partner 
is  entitled  to  compensation  for  his  share  in  the  good  will  only  in  accordance 
with  the  provisions  of  the  articles,3  and  where  the  retiring  partner  is  engaged  in 
a  competing  business  which  diverts  trade  from  the  old  concern  it  is  proper  to 
consider  that  fact  in  making  the  valuation.3 

In  the  Absence  of  Partnership  Articles,  upon  dissolution  one  or  more  partners  can- 
not insist  on  taking  the  share  of  another  at  a  valuation  or  that  he  shall  remove 
his  proportion  from  the  premises,  thereby  securing  the  good  will.4 

3.  Transfer  of  Good  Will  —  a.  Contract  of  Sale.  —  The  good  will  of  a 
business  may  have  a  property  value  and  form  the  subject-matter  in  whole  or 
in  part  of  a  contract  of  sale.5 

Specific  Performance.  —  Some  cases  hold  that  a  court  of  equity  will  not  execute 
a  contract  for  the  sale  of  good  will;  at  the  same  time  it  will  not  enjoin  against 


v.  M'Makin,  1  Pars.  Eq.  Cas.  (Pa.)  303,  the 
court,  per  King,  P.,  said:  "  If,  therefore,  the 
subscription  list  is,  according  to  the  defend- 
ant's argument,  the  good  will  of  the  establish- 
ment of  the  Saturday  Courier,  and  if  the 
distinction  we  have  taken  between  it  and  good 
will  properly  so  called  cannot  be  sustained, 
still  it  is  not  such  a  good  will  as  survives  to 
the  surviving  partner,  but  belongs  to,  or  is  to 
be  administered  as  part  of,  the  joint  estate." 

Construction  of  Partnership  Articles. —  Under 
partnership  articles  providing  that  the  good 
will  should  be  valued  at  a  certain  sum,  and 
belong  to  the  partners  in  proportion  to  the 
amount  of  capital  owned  by  each,  but  that  the 
value  of  the  good  will  should  not  be  estimated 
in  any  of  the  accounts  between  the  partners,  it 
was  held  that  the  estate  of  a  deceased  partner 
was  entitled  to  a  share  of  the  good  will,  and 
that  the  latter  stipulation  applied  only  to  the 
accounts  taken  during  the  continuance  of  the 
partnership.    Wade  v.  Jenkins,  2  Giff.  509. 

Allowance  for  Continuing  Business.  —  Where  a 
firm  dissolved  by  the  death  of  one  of  its  mem- 
bers, and  the  surviving  partners,  for  the 
preservation  of  the  good  will,  and  to  enable 
the  entire  property  and  business  of  the  firm  to 
be  sold  as  a  going  concern,  continued  to  carry 
on  the  business  at  their  own  risk  until  such 
sale  could  be  effected,  it  was  held  that  the 
amount  thus  saved  to  the  firm  from  the  good 
will  was  in  the  nature  of  profits,  and  that  on 
settlement  of  the  partnership  an  allowance 
should  be  made  therefrom  to  the  surviving 
partners  for  their  services  in  continuing  the 
business  after  dissolution.  Cameron  v.  Fran- 
cisco, 26  Ohio  St.  190. 

1.  Partnership  for  a  Certain  Term.  —  Van  Dyke 
v.  Jackson,  1  E.  D.  Smith  (N.  Y.)  4.19. 

2.  Valuation  Subject  to  Partnership  Articles.  — 
Hall  v.  Hall,  20  Beav.  139;  Steuart  v.  Glad- 
stone, 10  Ch.  D.  626.  In  the  case  last  cited  the 
court  held  that  under  the  articles  the  goodwill 
was  not  susceptible  of  valuation. 

Illustrations  of  Valuation.  —  In  Mellersh  v. 
Keen,  28  Beav.  453,  it  was  held  that  the  value 
of  the  good  will  of  a  banking  business  was 
properly  assessed  at  one  year's  average  net 
profits.  And  see  Smith  v.  Everett,  27  Beav. 
446;  Page  v.  Ratliffe,  75  L.  T.  N.  S.  371. 

Jo  Burfield  v.  Rouch,  31  Beav.  241,  where 


no  provision  was  made  for  estimating  the 
good  will,  it  was  held  that  the  premises  on 
which  the  business  had  been  carried  on  for 
many  years  were  to  be  valued  without  regard 
to  the  fact  of  previous  occupation,  for  if  lhat 
were  taken  into  account  the  continuing  part- 
ner would  be  compelled  to  pay  for  the  good 
will. 

In  a  Secret  Partnership  conducted  in  the  name 
of  one  partner  it  was  held  that  the  good  will 
should  not  be  taken  into  consideration  on  as 
accounting  upon  its  dissolution.  Smith  v. 
Wood,  (C.  PI.  Gen.  T.)  12  N.  Y.  Supp.  724. 

3.  Competition  to  Be  Considered  in  Valuation.  — 
Rice  v.  Baggot,  (Supm.  Ct.  Gen.  T.)  7  N.  Y. 
Supp.  518.  See  also  Reynolds  v.  Bullock,  47 
L.  J.  Ch.  773- 

4.  Valuation  Without  Articles.  —  Fealherston- 
haugh  v.  Fenwick,  17  Ves.  Jr.  298.  And  see 
generally  the  title  Partnership. 

6.  Contract  of  Sale.  —  Cruess  v.  Fessler,  3$ 
Cal.  336;  Herfort  v.  Cramer,  7  Colo.  483;  Bar- 
ber v.  Connecticut  Mut.  L.  Ins.  Co.,  15  Fed. 
Rep.  312;  Morse  v.  Hutchins,  102  Mass.  439. 
See  also  Armour  v.  Alexander,  10  Paige  (N. 
Y.)  571;  Bininger  v.  Clark,  60  Barb.  (N.  Y.) 
"3- 

Sufficient  Consideration  for  Note.  —  The  retir- 
ing partner's  interest  in  the  good  will  of  a. 
partnership  is  a  sufficient  consideration  to  sup- 
port a  promissory  note  made  by  the  remaining 
partners,  and  the  fact  lhat  the  business  is  not 
afterwards  successful  will  not  alter  the  latter's 
liability  to  pay  such  note.  Smock  v.  Pierson, 
68  Ind.  405,  34  Am.  Rep.  269.  And  see  Buck- 
ingham v.  Waters,  14  Cal.  147. 

No  "Plant"  Involved  in  Sale.  —  In  Brett  v. 
Ebel,  29  N.  Y.  App.  Div.  256,  it  was  held  that 
a  contract  for  the  sale  of  the  good  will  of  am 
established  business  in  freighting  vessels  t* 
Hayti  was  not  void  merely  because  no  mate- 
rial plant  for  carrying  on  the  business  accom- 
panied the  transaction. 

But  where  a  bill  to  foreclose  a  mortgage  did 
not  show  any  established  business  or  any  tan- 
gible property  which  the  court  could  order  to 
be  sold  for  the  satisfaction  of  the  mortgage,  it 
was  held  that  the  court  could  not  decree  a  sale 
of  the  good  will  contained  in  the  mortgage. 
Metropolitan  Nat.  Bank  v.  St.  Louis  Dispatch 
Co.,  36  Fed.  Rep.  722. 
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any  proceedings  at  law  under  such  agreements.1  But  in  other  cases  the  doc- 
trine that  equity  will  decree  specific  performance  of  such  contracts  is  upheld.* 
Rescission  of  Contract.  —  It  has  been  held  that  a  purchaser  who  has  obtained 
the  benefit  of  the  good  will  of  a  business  cannot  rescind  a  contract  for  the  sale 
thereof  3  unless  he  has  been  induced  to  purchase  the  business  and  good  will  by 
some  fraudulent  representation  or  suppression  of  fact  on  the  part  of  the 
vendor.4 

b.  On  Dissolution  of  Partnership.  —  If  the  dissolution  of  a  partner- 
ship is  from  any  cause  but  death,  the  partners  directly,  or  the  court  upon 
application,  may  cause  the  good  will,  together  with  the  other  assets,  to  be 
sold  for  the  benefit  of  all  the  partners.5 

c.  Transfer  Without  Express  Mention.  —  So  important  an  element 
of  value  is  the  good  will  of  an  established  business  that  the  sale  or  transfer  of 
the  business  ordinarily  carries  by  reasonable  intendment  or  implication  the 
good  will,  although  not  mentioned  eo  nomine;  6  but  it  has  been  held  that  a 


1.  Baxter  v,  Conolly,  I  Jac.  &  W.  556.  See 
also  Coslake  v.  Till,  1  Russ.  376. 

In  Maryland  it  has  been  held  that  a  court  of 
-equity  has  no  jurisdiction  over  contracts  sim- 
ply because  they  relate  to  good  will.  If  the 
subject  be  fit  for  a  contract,  the  remedy  for  a 
violation  is  by  an  action  at  law  for  damages. 
Ziegler  v.  Sentzner,  8  Gill  &  J.  (Md.)  150,  29 
Am.  Dec.  534. 

2.  Bryson  v.  Whitehead,  I  Sim.  &  St.  74; 
Moorehead  z.  Hyde,  38  Iowa  382. 

3.  Contract  Not  to  Be  Rescinded.  —  Handforth 
v.  Jackson,  150  Mass.  149,  citing  Bassett  v. 
Percival,  5  Allen  (Mass.)  345. 

4.  Rescission  for  Fraud.  —  Cruess  v.  Fessler, 
39  Cal.  336;  Johnson  v.  Friedhoff,  (C.  PI.  Gen. 
T.)  7  Misc.  (N.  Y.)  484.  See  the  titles  Fraud 
and  Deceit,  ante,  p.  12;  Rescission. 

In  an  entire  contract  for  the  sale  of  a  stock 
and  good  will,  the  vendor  cannot  relieve  him- 
self from  liability  by  proving  that  the  stock 
alone  was  worth  the  purchase  price.  The 
question  is  not  what  was  the  value  of  the 
stock,  but  how  much  less  was  the  value  of 
the  good  will  of  the  business  and  the  stock  at 
the  time  of  the  purchase  than  it  was  repre- 
sented to  be  by  the  vendor.  Herfort  z>.,Cramer, 
7  Colo.  483. 

5.  Sale  for  Benefit  of  Partners.  —  Pawsey  v. 
Armstrong,  18  Ch.  D.  698;  Wulff  v.  Superior 
Ct.,  tio  Cal.  215;  Sheppard  v.  Boggs,  9  Neb. 
257;  Davton  v.  Wilkes,  (N.  Y.  Super.  Ct.  Spec. 
T  )  17  How.  Pr.  (N.  Y.)  510;  Williams  v.  Wil- 
son, 4  Sandf.  Ch.  (N.  Y.)  379;  Snyder  Mfg. 
Co.  v.  Snyder,  54  Ohio  St.  86.  And  see  Brad- 
bury v.  Dickens,  27  Beav.  53. 

The  court  cannot  compel  the  continuing 
partners  to  take  the  lease  and  good  will  at  a 
valuation.  If  not  disposed  of  by  consent,  the 
lease  and  good  will  must  be  sold  like  other 
partnership  effects.  Dougherty  v.  Van  Nos- 
trand,  Hoffm.  (N.  Y.)  68. 

Retention  by  Partner. —  In  Sheppard  v. 
Boggs,  9  Neb.  257,  it  was  held  that  the  court 
may  permit  a  partner  to  retain  the  good  will 
upon  the  payment  to  his  copartner  of  the  full 
value  thereof. 

Appointment  of  Receiver.  —  In  Jackson  v.  De 
Forest,  (N.  Y.  Supm.  Ct.  Spec.  T.)  14  How. 
Pr.  (N.  Y.)  81,  Paige,  J.,  delivering  the  opinion 
of  the  court,  said:  "  In  some  cases,  where  it 
may  be  necessary  to  secure  the  good  will  of  the 
14  C.  of  L. — 69  1 


partnership  business  to  the  purchaser  and 
the  full  value  of  the  partnership  property  to 
the  partners  on  the  sale,  the  receiver  is  allowed 
to  carry  on  the  business  until  he  can  make  a 
favorable  sale  of  the  property."  See  also 
Dayton  v.  Wilkes,  (N.  Y.  Super.  Ct.  Spec.  T.) 
17  How.  Pr.  (N.  Y.)  510;  Marten  v.  Van 
Schaick,  4  Paige  (N.  Y.)47g;  Williams  v.  Wil- 
son, 4  Sandf.  Ch.  (N.  Y.)  379. 

6.  No  Mention  of  Good  Will  in  Conveyance.  — 
Shipwright  v.  Clements,  19  W.  R.  599;  Wil- 
mer  v.  Thomas,  74  Md.  485;  Boon  v.  Moss,  70 
N.  Y.  473.  See  also  Mitchell  Read.  19  Hun 
(N.  Y.)  418;  Williams  v.  Farrand,  88  Mich. 
473;  Toman  Bank  v.  Warren,  94  Wis.  151 ; 
Lane  v.  Smythe,  46  N.  J.  Eq.  443. 

The  Expression  "Business  Connections  and  Pat- 
ronage belonging  to  said  firm,"  when  used  in 
a  conveyance,  has  been  held  to  transfer  the 
good  will  of  the  business.  Kellogg  v.  Totten, 
(Supm.  Ct.  Gen.  T.)  16  Abb.  Pr.  (N.  Y.)  35. 

Where  the  copartnership  agreement  gives 
the  surviving  partner  the  right  to  continue  the 
business  under  the  firm  name,  the  purchase 
by  him  of  the  interest  of  a  deceased  partner  at 
its  inventoried  and  appraised  value  will  pass 
the  good  will.  Rankin  v.  Newman,  114  Cal. 
635- 

Conveyance  of  Place  of  Business.  —  It  would 

seem  that  where  good  will  is  attached  to  a 
locality,  as  in  the  case  of  a  public  house,  it  is 
not  personal,  but  will  pass  by  a  conveyance  of 
the  place  of  business.  Ex  p.  Punnett,  16  Ch. 
D.  226. 

Retention  of  Place  of  Business.  —  In  Menen- 

dez  v.  Holt,  128  U.  S.  514,  a  trademark  case, 
Mr.  Chief  Justice  Fuller,  in  delivering  the 
opinion  of  the  court,  said:  "  When  a  partner 
retires  from  a  firm,  assenting  to  or  acquiescing 
in  the  retention  by  the  other  partners  of  pos- 
session of  the  old  place  of  business  and  the 
future  conduct  of  the  business  by  them  under 
the  old  name,  the  good  will  remains  with  the 
latter  as  of  course."  See  also  Brass,  etc.. 
Works  Co.  v.  Pavne,  50  Ohio  St.  115. 

Admissibility  of  Evidence  to  Vary  Terms  of 
Written  Contract.  —  In  the  sale  of  the  effects 
in  any  business,  where  an  itemized  account  is 
made,  and  a  valuation  is  attached  to  each  of 
them,  and  no  mention  is  made  of  the  good 
will  of  the  business,  evidence  cannot  be 
received  to  contradict  the  wriiten  act  of  sale 
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mortgage  of  the  entire  assets  of  a  company  does  not  include  the  good  will 
where  no  mention  of  it  is  made  in  the  instrument.1 

4.  Effect  of  Sale  of  —  Rights  of  Vendor  —  a.  To  Resume  Business.  —  The 
rule  supported  by  many  cases  is  that  the  vendor  of  the  good  will  of  a  busi- 
ness, in  the  absence  of  an  express  stipulation  to  the  contrary,  is  under  no  obli- 
gation to  retire  from  the  field,  but  may  establish  a  similar  business  in  the  same 
neighborhood  and  publicly  advertise  the  fact  that  he  has  done  so.2 

Doctrine  Applied  to  Partners.  —  Where,  on  the  dissolution  of  a  firm,  a  retiring 
partner  sold  "  the  good  will  of  the  entire  business  "  to  his  copartner,  it  was 
held  that  he  was  not  thereby  deprived  of  his  legal  or  equitable  right  to  engage 
in  a  similar  business  in  the  vicinity  of  the  place  of  business  of  the  dissolved 
firm,3  and  it  would  seem  that,  after  a  sale  of  the  partnership  premises  and 
good  will  by  order  of  a  court  of  equity,  any  of  the  partners  is  at  liberty  to 
engage  in  a  new  establishment  carrying  on  the  same  trade  or  business.4 


so  as  to  show  that  the  good  will  formed  a  pari 
of  the  act  of  sale.  Hebert  v.  Dupaty,  42  La. 
Ann.  343. 

1.  Mortgage  of  Assets.  —  Santa  Fe  Electric 
Co.  v.  Hitchcock,  (N.  Mex.  1897)  50  Pac.  Rep. 
332. 

2.  Vendor  of  Good  Will  May  Resume  Business  — 

England. — Churton  v.  Douglas,  5  Jur.  N.  S. 
887;  Labouchere  v.  Dawson,  L.  R.  13  Eq.  322; 
Trego  v.  Hunt,  (1896)  A.  C.  7. 

Georgia.  —  Porter  v.  Gorman,  65  Ga.  11. 

Iowa.  —  Findlay  v.  Carson,  97  Iowa  537. 

Louisiana.  —  Bergamini  v.  Bastian,  35  La. 
Ann.  60,  48  Am.  Rep.  216. 

Massachusetts.  —  Bassett  v.  Percival,  5  Allen 
(Mass.)  345;  Hoxie  v.  Chaney,  143  Mass.  592, 
58  Am.  Rep.  149.  Compare  Angier  v.  Webber, 
14  Allen  (Mass.)  211,  92  Am.  Dec.  748;  Mun- 
sey  v.  Butterfield,  133  Mass.  492;  Divight  v. 
Hamilton,  113  Mass.  175.  See  this  last  case 
referred  to  infra,  this  title,  Professional  Good 
Will. 

Michigan.  —  Williams  v.  Farrand,  88  Mich. 
473- 

New  Hampshire.  — Smith  v.  Gibbs,  44  N.  H. 
335- 

Pennsylvania.  —  Rupp  v.  Over,  3  Brewst. 
(Pa.)  133;  Palmer  v.  Graham,  I  Pars.  Eq.  Cas. 
(Pa.)  476. 

Tennessee. — Moreau  v.  Edwards,  2  Tenn. 
Ch.  347. 

And  see  Costello  v.  Eddy,  (Supm.  Ct.  Gen. 
T.)  34  N.  Y.  St.  Rep.  565,  affirmed  128  N.  Y. 
650;  Shackle  v.  Baker,  14.  Ves.  Jr.  468. 

In  Louisiana  it  has  been  held  that  this  doc- 
trine finds  its  support  in  authorities  under  the 
civil  law  as  well  as  under  the  common  law. 
Bergamini  v.  Bastian,  35  La.  Ann.  66,  48  Am. 
Rep.  216. 

Rival  Establishment  Not  to  Be  Represented  as 
Old  Business.  —  Knoedler  v.  Boussod,  47  Fed. 
Rep.  465,  affirmed  in  Knoedler  v.  Glaenzer,  55 
Fed.  Rep.  895.  And  see  Hall's  Appeal,  60 
Pa.  St.  458,  100  Am.  Dec.  584. 

Restrictive  Contract  Not  Implied.  —  The  mere 
sale  of  the  good  will  neither  implies  a  contract 
on  the  part  of  the  vendor  not  to  set  up  again 
in  a  similar  business  nor  restricts  him  as  to 
the  place  of  carrying  on  the  business.  Chur- 
ton v.  Douglas,  5  Jur.  N.  S.  887.  See  also 
Bassett  v.  Percival,  5  Allen  (Mass.)  345;  Por- 
ter v.  Gorman,  65  Ga.  11.  But  compare 
Dwight  v.  Hamilton,  113  Mass.  175,  referred 
to  infra,  this  'title,  Professional  Good  Will. 


Lease  by  Vendor  to  Third  Party.  —  In  Bradford 

v.  Peckham,  9  R.  I.  250,  it  was  held  that  the 
vendor  of  the  good  will  of  a  business  is  not 
prevented  from  leasing  other  property  he  may 
own  in  the  neighborhood  to  a  third  person  who 
may  carry  on  the  same  business,  provided 
there  is  no  collusion  and  the  lessor  has  no  in- 
terest in  the  business. 

3.  Resumption  of  Business  by  Retiring  Partner. 
—  White  v.  Jones,  (Super.  Ct.  Gen.  T.)  1  Abb.  Pr. 
N.  S.  (N.  Y.)  328.  See  also  Moody  i\  Thomas, 
1  Disney  (Ohio)  294.  But  compare  Kellogg  v. 
Totten,  (Supm.  Ct.  Gen.  T.)  16  Abb.  Pr.  (N. 
Y.)  35.  In  this  case  the  court  said:  "  But 
although  the  retiring  partner  would  not  be 
allowed  to  set  up  for  himself  a  new  similar 
establishment  in  the  same  place,  yet  he  cannot 
be  restrained  from  giving  advice  to  a  friend 
which,  if  followed,  might  injure  the  business 
of  the  remaining  partner." 

On  one  of  two  partners  retiring  from  trade, 
it  was  left  to  arbitrators  to  determine,  among 
other  things,  what  was  to  be  paid  to  the  retir- 
ing partner  for  the  good  will  of  the  trade;  and 
they,  on  an  understanding  that  (he  retiring 
partner  would  not  set  up  the  trade  in  the  same 
street  or  its  vicinity,  awarded  five  hundred 
pounds  as  the  share  of  the  retiring  partner  for 
the  good  will,  which  was  paid;  but  no  men- 
tion was  made  in  the  award  as  to  the  retiring 
partner  not  carrying  on  the  trade  in  the  same 
street  or  its  vicinity.  Afterwards,  he  having 
set  up  ihe  trade  in  the  same  street,  a  decree 
was  made,  on  parol  evidence  of  the  under- 
standing on  which  the  award  was  made,  en- 
joining him,  on  the  ground  of  fraud,  from 
carrying  on  the  same  trade  in  the  same  street 
or  its  vicinitv.  Harrison  v.  Gardner,  2  Madd. 
198. 

4.  Effect  of  Sale  by  Order  of  Court.  —  Cook  v. 

Collingridge,  27  Beav.  456.  See  the  elaborate 
order  in  this  case  by  Lord  Eldon. 

Notice  to  Purchasers.  —  Where  the  good  will 
of  a  partnership  business  was  ordered  to  be 
sold  by  the  court  in  a  suit  instituted  by  the 
surviving  partner,  it  was  directed  that  the  ad- 
vertisements and  particulars  of  sale  should 
contain  a  notice  that  the  sale  would  not  pre- 
vent any  person  theretofore  interested  in  the 
business  from  carrying  on  a  like  business  in 
the  same  town.  Johnson  :•.  Helleley,  2  DeG. 
J.  &  S.  446. 

In  Hall  v.  Barrows,  4  DeG.  J.  &  S.  150,  it 
was  held  that  a  valuaiion  of  the  good  will  of  a 
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b.  To  Solicit  Old  Customers  —  English  Doctrine.  —  The  weight  of 
authority  in  England  favors  the  rule  that  the  vendor  is  not  entitled  to  canvass 
old  customers,  and  may  be  restrained  by  injunction  from  soliciting  any  person 
who  was  a  customer  prior  to  the  sale  of  the  good  will  to  continue  to  deal  with 
the  vendor  or  not  to  deal  with  the  purchaser.1 

Compulsory  Alienation  of  Good  Will.  —  But  the  doctrine  that  the  vendor  of  the 
good  will  of  a  business  is  precluded  from  afterwards  soliciting  the  former 
customers  of  that  business  cannot  be  extended  to  the  case  of  a  compulsory 
alienation,  as  the  obligation  enforced  by  the  rule  is  purely  personal,  and  not 
a  mere  incident  to  the  transfer  of  property.2 

United  States  Authorities.  —  It  is  generally  held  in  the  United  States  that  in  the 
absence  of  agreement  to  the  contrary,  the  vendor  may  personally  solicit  his 
former  customers,  provided  he  does  not  hold  himself  out  to  the  public  as 
continuing  the  business  which  he  has  sold.3  But  in  New  Jersey  the  rule 
established  by  the  English  cases  has  been  followed,4  and  the  Ohio  doctrine  is 
to  the  same  effect.5 

5.  Eminent  Domain  Proceedings  —  Compensation.  —  It  has  been  held  that 
where  the  land  itself  upon  which  a  trade  is  carried  on  is  expropriated,  damage 
to  the  good  will  may  be  a  proper  subject  of  compensation.0 

III.  Professional  Good  Will.  —  As  a  general  rule  it  may  be  said  that  good 
will  exists  in  a  professional  as  well  as  in  a  commercial  business,  subject  to  the 
distinction  that  it  has  no  local  existence,  like  the  good  will  of  a  trade,  but 
attaches  to  the  person  of  a  professional  man  as  a  result  of  confidence  in  his 
skill  and  ability.7 


partnership  business  should  be  made  on  the 
footing  that  the  surviving  partner  was  at  lib- 
erty to  set  up  and  carry  on  the  same  business 
as  that  of  the  partnership. 

1.  Solicitation  of  Former  Customers  Enjoined.  — 
Labouchere  v.  Dawson,  L.  R.  13  Eq.  322;  Gi- 
nesi  v.  Cooper,  14  Ch.  D.  596;  Leggott  v.  Bar- 
rett, 15  Ch.  D.  306;  Trego  v.  Hunt,  (1S96)  A. 
C.  7,  reversing  (1895)  I  Ch.  462.  See  also  Mog- 
ford  v.  Courtenay,  45  L.  T.  N.  S.  303,  29  W. 
R.  864. 

In  Pearson  v.  Pearson,  27  Ch.  D.  145,  how- 
ever, it  was  held  by  the  court,  Lindley,  L.  J., 
dissenting,  that  Labouchere  v.  Dawson,  L.  R. 
13  Eq.  322,  should  be  overruled  for  the  reason 
that  the  decision  in  that  case  went  beyond 
anything  to  be  found  in  the  earlier  cases. 
And  Vernon  v.  Hallam,  34  Ch.  D.  748,  fol- 
lows the  Pearson  case.  But  in  the  hue  case 
of  Trego  v.  Hunt,  (1896)  A.  C.  7,  reversing 
(1895)  1  Ch.  462,  and  overruling  Pearson  v. 
Pearson,  27  Ch  D.  145,  the  House  of  Lords 
considered  the  whole  subject  and  finally  set- 
tled the  law  in  England  in  accordance  with  the 
rule  staled  in  the  text. 

2.  No  Restriction  on  Solicitation.  —  Cruttwell 
v.  Lye,  17  Ves.  Jr.  335;  Walker  v.  Mottram,  19 
Ch.  D.  355.  In  this  case  it  was  held  that  the 
purchaser  of  the  good  will  of  a  business  from 
a  trustee  in  bankruptcy  or  liquidation  has  no 
right  to  restrain  the  bankrupt  or  liquidating 
debtor  from  setting  up  bona  fide  a  fresh  busi- 
ness and  soliciting  the  customers  of  his  for- 
mer business,  and  it  is  immaterial  whether 
the  bankrupt  has  or  has  not  joined  in  the  con- 
veyance of  the  good  will  to  the  purchaser. 

3.  Personal  Solicitation  Sanctioned.  —  Cottrell 
v,  Babcock  Printing  Press  Mfg.  Co.,  54  Conn. 
122;  Williams  v.  Farrand,  88  Mich.  473;  Ward 
v.  Ward,  (Supm.  Ct.  Gen.  T.)  40  N.  Y.  St. 
Rep.  792.    See  also  Bergamini  v  Bastian,  35 


La.  Ann.  60,  48  Am.  Rep.  216;  Close  v.  Flesher, 
(C.  PL  Gen.  T.)8  Misc.  (N.  Y.)  299.  Compare 
Dwight  v.  Hamilton,  113  Mass.  175,  referred 
to  infra,  this  title,  Professional  Good  Will. 
See  generally  the  title  Restraint  of 
Trade. 

4.  Rule  in  New  Jersey.  —  Althen  v.  Vreeland] 
(N.  J.  1897)  36  Atl.  Rep.  479;  Newark  Coa 
Co.  v.  Spangler,  54  N.  J.  Eq.  354,  citing  Trego 
v.  Hunt,  (1896)  A.  C.  7.  See  also  Scudder  v. 
Kilfoil,  (N.  I.  1898)  40  Atl.  Rep.  602. 

5.  Rule  in  Ohio.  —  Burkhardt  v.  Burkhardt,  5 
Ohio  Dec.  (Reprint)  185,  3  Am.  L.  Rec.  418; 
Richardson  v.  Westjohn,6  Ohio  Dec.  (Reprint) 
1043,  9  Am.L.  Rec.  723. 

6.  Damage  to  Good  Will  by  Injury  to  Premises. 
—  White  v.  Public  Works  Com'rs,  22  L.  T.  N. 
S.  591;  Re  McCauley,  18  Ont.  416,  35  Am.  -& 
Eng.  Corp.  Cas.  175,  distinguishing  Ricket  v. 
Metropolitan  R.  Co.,  L.  R.  2  H.  L.  175, 
where  it  was  held  that  where  land  is  not  com- 
pulsorily  taken,  but  only  injuriously  affected, 
the  injury  resulting  from  diminution  of  good 
will  pertaining  to  business  carried  on  upon 
the  premises  is  not  an  element  of  compensa- 
tion. See  also  Metropolitan  Board  of  Works 
v.  McCarthy,  L.  R.  7  H.  L.  243,  Chamberlain 
v.  West  End  of  London,  etc.,  R.  Co.,  2  B.  &  S. 
605,  110  E.  C.  L.  605;  Beckett  v.  Midland  R. 
Co.,  L.  R.  3  C.  P.  82;  Cameron  v.  Charing 
Cross  R.  Co.,  16  C.  B.  N.  S.  430,  in  E.  C.  L. 
430;  Senior  v.  Metropolitan  R.  Co.,  2  H.  &  C. 
258. 

In  Edmands  v.  Boston,  108  Mass.  549,  it  was 
said:  "  '  Good  will  '  of  the  business  of  a  lessee 
or  other  owner  is  not  property  for  which  dam- 
ages can  be  included,  and  is  to  be  considered 
only  so  far  as  it  tends  to  embrace  the  market 
value  of  the  estate  that  is  injured.'' 

7.  Personal  Attachment. — Austen  v.  Boys,  2  De 
G.  &  J.  626;  Arundell  v.  Bell,  52  L.  J.  Ch.  537, 
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Definitions. 


Assets.  —  It  also  differs  from  commercial  good  will  in  that  the  surviving 
partner  cannot  be  required  to  account  for  it  as  an  asset  to  the  personal  repre- 
sentative of  a  deceased  partner.1  But  the  fund  for  which  the  good  will  of  a 
professional  business  has  been  sold  is  treated  as  an  asset  of  the  decedent's 
estate,  to  be  accounted  for  in  due  course  of  administration.2 

Sale  of  Professional  Good  Will.  —  Whatever  may  be  the  objection  to  the  sale  of 
the  good  will  of  a  professional  business,  it  is  clear  that  such  sales  have  long 
been  made,  and  their  lawfulness  may  now  be  considered  settled.3 

Implied  Covenant.  —  In  Massachusetts  it  has  been  held  that  the  sale  of  the  prac- 
tice and  good  will  of  a  physician  within  certain  limits  carries  with  it  the 
implied  covenant  that  the  vendor  will  not  do  anything  to  disturb  or  injure  the 
vendee  in  the  enjoyment  of  that  which  he  has  purchased.4 

GORGE.  —  A  defile  between  hills  or  mountains;  a  narrow  throat  or  outlet 

from  a  region  of  country.5 
GOSPEL.  —  See  note  6. 

GOTTEN.  —  The  past  participle  of  the  verb  "  get."  7 


Christie  v.  Clarke,  16  U.  C.  C.  P.  544.;  Morgan 
v.  Schuyler,  79  N.  Y.  490,  35  Am.  Rep.  543. 

1.  Not  Partnership  Assets.  —  Farr  v.  Pearce,  3 
Madd.  74;  Austen  v.  Boys,  2  De  G.  &  J.  626; 
Arundell  v.  Bell,  49  L.  T.  N.  S.  345;  Spicer  v. 
James  (Rolls,  M.  T.  1830)  cited  in  Collyer  on 
Partnership,  §  164.  See  also  Chappell  v. 
Griffith,  53  L.  T.  N.  S.  459. 

Under  Partnership  Articles.  —  In  Austen  v. 
Boys,  2  De  G.  &  J.  626,  where  the  articles  of  a 
partnership  between  solicitors  for  seven  years 
provided  that  if  any  member  should  retire  the 
rest  should  pay  him  the  fair  market  value  of 
the  good  will,  and  one  of  the  partners  did  re- 
tire two  days  before  the  expiration  of  the 
seven  years,  it  was  held  that  the  good  will 
must  be  taken  to  mean  only  the  interest  due 
to  the  retiring  partner  if  he  had  remained  till 
the  expiration  of  the  partnership  by  the  pass- 
ing of  time. 

2.  Price  of  Good  Will  Considered  as  Assets.  — 
Smale  v.  Graves,  19  L.  J.  Ch.  157,  14  Jur.  662; 
Christie  v.  Clarke,  16  U.  C.  C.  P.  544. 

See  for  a  discussion  of  this  subject  in  rela- 
tion to  commercial  partnerships,  supra,  this 
title,  Commercial  Good  Will — Assets. 

3.  Validity  of  Sale. —  Bunn  v.  Guy,  4  East 
190;  Austen  v.  Boys,  4  Jur.  N.  S.  719;  Hoyt 
v.  Holly,  39  Conn.  326,  12  Am.  Rep.  390. 

Specific  Performance  of  an  agreement  to  pur- 
chase the  business  of  an  attorney  was  refused 
on  the  ground  that  there  were  no  express 
stipulations  by  which  the  court  could  carry 
out  the  contract.  Bozon  v.  Farlow,  1  Meriv. 
459- 

4.  Injunction  against  Resumption  of  Business.  — 

Dwight  v.  Hamilton,  113  Mass.  175.  Here 
the  defendant  sold  his  practice  and  good  will 
as  a  physician,  together  with  the  lands  and 
buildings  where  he  lived.  Within  three 
months  after  the  sale  the  defendant  opened  an 
office  in  the  next  house  but  one  from  his  for- 
mer office  and  recommenced  the  practice  of 
his  profession.  The  court  said  that"  for  such 
breach  the  plaintiff  may  have  an  action  at 
law,  or  a  more  complete  remedy  in  equity  by 
injunction,  and  so  compel  the  defendant  to  the 
performance  of  his  agreement."  From  the 
nature  of  the  good  will  and  practice  of  a  phy- 
sician the  court  said  the  case  was  distinguish- 


able from  Bassett  v.  Percival,  5  Allen  (Mass.) 
345,  and  resembled  Angier  v.  Webber,  14  Allen 
(Mass.)  211,  92  Am.  Dec.  748.  See  supra,  this 
title,  Commercial  Good  Will — Effect  of  Sale  of 
—  Rights  of  Vendor. 

Implied  Covenant  to  Continue  Business.  —  A, 
in  consideration  that  B  would  transfer  to  him 
the  good  will  of  his  business  as  a  surgeon, 
promised  to  pay  B  one-fourth  of  his  earnings 
for  each  of  four  years.  It  was  held  that  there 
was  an  implied  covenant  by  A  to  carry  on  the 
business.  M'Intyre  v.  Belcher,  10  Jur.  N.  S. 
239- 

5.  Gorge.  (See  also  the  titles  Surfack 
Waters,  Water  and  Watercourses.)  —  "The 
word  gorge  *  *  *  means  a  defile  between 
hills  or  mountains;  that  is,  a  narrow  throat  or 
outlet  from  a  region  of  country.  If,  therefore, 
a  man  owns  a  piece  of  land  upon  which  there 
is  a  gorge  as  thus  defined,  he  has  no  right  to 
dam  it  up  so  as  to  destroy  or  injure  the  region 
of  country  to  which  such  gorge  is  an  outlet. 
A  ravine  is  defined  by  Webster  to  be  a  deep 
and  narrow  hollow,  usually  worn  by  a  stream 
or  torrent  of  water;  a  gorge;  a  mountain 
cleft."  Gibbs  v.  Williams.  25  Kan.  217.  See 
also  Bowlsby  v.  Speer,  31  N.  J.  L.  351;  Palmer 
v.  Waddell,  22  Kan.  352. 

6.  Gospel.  —  In  Atty.-Gen.  v.  Wallace,  7  B. 
Mon.  (Ky.)6i7,  it  was  held  that  a  devise  to  be 
applied  to  "  the  dissemination  of  the  gospel  at 
home  and  abroad  "  was  not  void  for  uncer- 
tainty. The  court  said:  "  Gospel,  according 
to  the  common  and  more  general  acceptation 
of  the  terms,  is  synonymous  with  Christianity 
or  the  Christian  religion."  See  also  the  title 
Charities  and  Trusts  for  Charitable  Uses, 
vol.  5,  p.  893. 

7.  Mining.  (See  generally  the  title  Mines 
and  Mining  Claims.)  —  An  English  act  de- 
clared: "  Where  the  amount  of  wages  paid  to 
any  of  the  persons  employed  in  a  mine  to 
which  this  act  applies  depends  on  the  amount 
of  mineral  gotten  by  them,  such  persons  shall, 
unless  the  mine  is  exempted  by  a  secretary  of 
state,  be  paid  according  to  the  weight  of  the 
mineral  gotten  by  them,  and  such  mineral 
shall  be  truly  weighed  accordingly.  Provided 
always,  that  nothing  herein  contained  shall 
preclude  the  owner,  agent,  or  manager  of  the 
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Definitions. 


GOVERN.  —  To  govern  is  to  direct ;  to  control ;  to  regulate  ;  to  influence  ; 
to  restrain ;  to  manage ;  as,  to  govern  the  life  or  passions,  to  govern  the 
motion  of  a  ship.1 

GOVERNMENT.  (See  also  the  titles  Constitutional  Law,  vol.  6,  p.  882 ; 
Municipal  Corporations;  Towns  and  Townships  ;  States;  United 
States.)  —  As  a  noun,  government  means  the  form  of  policy  in  a  state;  the 
mode  or  system  according  to  which  the  legislative,  executive,  and  judicial 
powers  are  vested  and  exercised;  a  system  of  laws  and  customs;2  also  the 


mine  from  agreeing  with  the  persons  em- 
ployed in  such  mine  that  deductions  shall  be 
made  in  respect  of  stones  or  materials  other 
than  mineral  contracted  to  be  gotten,  which 
shall  be  sent  out  of  the  mine  with  the  mineral 
contracted  to  be  gotten,"  etc.  Under  this  act 
a  colliery  company  made  a  contract  with  its 
men,  by  which  it  was  declared  that  the  "  min- 
eral contracted  to  begotten"  should  be  coal  of 
a  certain  size,  which  was  to  be  paid  for  at  one 
shilling  and  sixpence  a  ton;  that  heading  slack 
should  be  paid  for  at  sevenpence  per  ton;  and 
that  no  other  slack  should  be  paid  for.  The 
rule  was  to  weigh  the  coal  at  the  pit's  mouth; 
it  was  then  carried  to  a  distance  and  thrown 
on  a  screen,  and  the  weight  of  the  slack  which 
passed  through  the  screen  was  ascertained  by 
a  person  in  the  defendant's  employ.  Wages 
were  paid  according  to  the  weight  of  the  coal 
as  ascertained  at  the  pit's  mouth  after  deduct- 
ing therefrom  the  weight  of  the  slack  which 
had  gone  through  the  screen.  An  action  hav- 
ing been  brought  to  recover  the  difference  be- 
tween the  wages  so  ascertained  and  the  wages 
computed  on  the  full  weight  of  coal  taken  at 
the  pit's  mouth,  the  court  held  that  the  object 
of  the  act  was  to  limit  freedom  of  contract; 
that  the  "  mineral  contracted  to  be  gotten" 
within  the  meaning  of  the  statute  was  coal, 
and  that  slack  being  part  of  such  coal,  deduc- 
tions in  respect  of  it  were  unauthorized,  there- 
fore so  much  of  the  contract  as  related  to  such 
deductions  was  void,  and  that  the  plaintiffs 
were  entitled  to  recover.  Bourne  v.  Nether- 
seal  Colliery  Co.,  20  Q.  B.  D.  606.  Compare 
Hynd  v.  Spowart,  22  Scot.  L.  Rep.  702. 

1.  State  v.  Ream,  16  Neb.  683. 

2.  Encyclopaedic  Diet.  See  also  Winspear 
v.  District  Tp.,  37  Iowa  542. 

Government.  —  In  State  v.  Hunt,  2  Hill  L.  (S. 
Car.)  255,  it  was  said:  "The  only  difficulty 
arises  out  of  the  ambiguous  meaning  which 
has  been  affixed  to  the  word  government.  It 
has  been  sometimes  taken  to  mean  the  chief 
executive  authority;  sometimes  the  legislative 
authority;  sometimes  it  is  used  as  synony- 
mous with  '  state  '  or  '  nation;'  sometimes  to 
express  the  aggregate  of  all  political  power, 
whether  for  the  purposes  of  ordinary  adminis- 
tration or  of  changing  the  fundamental  laws  — 
as  in  the  instance  of  the  British  Parliament. 
Indeed,  it  is  difficult  to  use  the  term  frequently 
without  confounding  its  various  senses,  and  I 
am  aware  that  in  some  degree  I  may  be  guilty 
of  this.  In  this  latter  sense  it  is  coincident 
with  sovereignty;  and  thus  used  we  should 
say  in  this  country  that  the  people  constitute 
the  government.  But  this  would  be  confound- 
ing things  which  our  institutions  have  sepa- 
rated—  the  supreme  or  ultimate  government 
of  the  people,  with  the  ordinary  government 
which  they  have  created." 


In  Winspear  v.  District  Tp.,  37  Iowa  544,  it 
was  said:  "  Government,  in  a  political  sense, 
signifies  that  form  of  fundamental  rules  by 
which  the  members  of  a  body  politic  regulate 
their  social  action,  and  the  administration  of 
public  affairs,  according  to  established  consti- 
tutions, laws,  and  usages." 

Government  and  Indebtedness.  —  An  act  was 
enacted  for  the  regulation  of  boroughs,  "  pro- 
viding for  the  adjustment  of  indebtedness  and 
government  of  the  boroughs,  townships,  and 
school  districts  affected  by  changes  of  limits." 
It  was  held  that  this  was  sufficient  to  allow  of 
provisions  for  adjustment  of  property  rights 
and  liabilities.  The  court  said:  "Government 
is  a  very  comprehensive  term,  and  one  of  uie 
most  important  subjects  included  in  it  is  that 
of  finances,  including  assets  in  property  as 
well  as  in  money."  In  re  Sugar  Notch,  (Pa. 
1899)  43  Atl.  Rep.  986.  See  also  the  title 
Statutes. 

De  Facto  Government.    (See  also  the  titles  De 

Facto  Corporations,  vol.  8,  p.  747;  De 
Facto  Officers,  vol.  8,  p.  771;  States; 
United  States;  and  see  De  Facto  Govern- 
ment, voi.  8,  770.)  —  The  question  whether  the 
government  of  the  Confederate  States,  or  the 
governments  of  the  individual  states  compris- 
ing the  Confederacy,  were  de  facto  govern-  " 
ments  has  given  rise  to  a  number  of  cases.  ' 
See  Keppel  v.  Petersburg  R.  Co.,  Chase  (U. 
S.)  167;  The  Brig  Amy  Warwick,  2  Black 
(U.  S.)  635;  Williams  v.  Bruft'y,  96  U.  S.  176; 
Thorington  v.  Smith,  8  Wall.  (U.  S.]  1;  Mau- 
ran  v.  Alliance  Ins.  Co.,  6  Wall.  (U.  S.)  1; 
Phillips  v.  Payne,  92  U.  S.  133;  Ford  v. 
Surget,  97  U.  S.  616;  Scheible  v.  Bacho,  41 
Ala.  434;  Chisholm  v.  Coleman,  43  Ala.  204; 
Smith  v.  Stewart,  21  La.  Ann.  67;  Dole  v. 
Merchants'  Mut.  Marine  Ins.  Co.,  51  Me.  465, 
6  Allen  (Mass.)  373;  Thomas  v.  Taylor,  42 
Miss.  651;  Fifield  v.  Pennsylvania  Ins.  Co.,  47 
Pa.  St.  166;  Walker  v.  Christian,  21  Gratt. 
(Va.)  291;  Newton  v.  Bushong,  22  Gratt.  (Va.) 
628. 

Town  Governments.  (See  also  the  title  Towns 
and  Townships.) — In  California  it  has  been 
held  that  a  statute  providing  that  the  legal 
voters  of  any  township,  incorporated  city,  or 
town  should  have  the  power  to  determine  by 
ballot  whether  or  not  liquor  should  be  sold  ' 
within  their  limits  is  unconstitutional;  and 
that  it  is  not  helped  by  the  constitutional 
power  given  to  the  legislature  to  establish  a  - 
system  of  town  government.  Therefore  a  con- 
viction for  selling  liquor  within  a  prohibited 
district  under  this  law  was  void.  Ex  p.  WalL 
48  Cal.  318. 

Foreign  Government.  —  Where  a  power  was 
given  by  a  will  to  trustees  to  invest  "  upon 
any  of  the  stocks  or  funds  of  the  government 
of  the  United  States  of  America,  or  of  the  gov- 
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control,  direction,  and  regulation  of  j 
tive,  the  word  means  employed  in,  by, 
to  a  government.3 

eminent  of  France,  or  any  olher  foreign  gov- 
ernment," it  was  held  to  authorize  investment 
in  New  York  and  Ohio  stocks  and  Georgia 
bonds.    Cadett  v.  Earle,  5  Ch.  D.  710. 

1.  Railroad.  —  A  statute  enacted  that  a  rail- 
road company  should  for  its  government  be  en- 
titled to  all  the  powers  and  privileges  and  be 
subject  to  all  the  restrictions  and  liabilities 
imposed  upon  another  railroad  company.  It 
was  held  that  the  words"  for  its  government  " 
implied  for  its  regulation  and  control.  Ten- 
nessee v.  Whitworth,  117  U.  S.  139,  29  Am.  & 
Eng.  R.  Cas.  211. 

2.  Government  Clerk.  —  A  clerk  in  the  ad- 
miralty described  himself  in  a  bill  of  sale  as 
government  clerk.  This  was  held  sufficient. 
Grant  v.  Shaw,  L.  R.  7  Q.  B.  700.  See  gen- 
erally the  title  Bills  of  Sale,  vol.  4,  p.  555. 

3.  Government  Beneficiary.  —  Where  the  gov- 
ernment owed  the  defendant  a  balance  due  on 
a  contract  to  build  a  bridge,  it  was  held  that 
the  defendant  was  not  a  government  bene- 
ficiary within  an  attachment  statute.  Morse 
v.  Robertson,  9  Hawaii  195. 

Government  Deed.  —  A  patent  for  land  from 
the  government  is  equivalent  to  a  government 
deed.  Renshaw  v.  Switzer,  6  Mont.  466.  See 
also  the  title  Public  Lands. 

Government  Office.  (See  also  the  title  Public 
Officers.)  —  A  government  office  is  defined  to 
be  a  public  station  or  employment  conferred 
by  the  appointment  of  government.  The  term 
embraces  the  idea  of  tenure,  duration,  emolu- 
ment, and  duties.  Matter  of  House  Bill  No. 
166,  9  Colo.  629;  U.  S.  v.  Hartwell,  6  Wall. 
(U.  S.)  385. 

Government  or  Other  Stock.  —  The  Bankruptcy 
Act  5  Geo.  II.,  c.  30,  provided  that  a  bank- 
rupt's certificate  might  be  refused  if  within  a 
year  before  his  bankruptcy  he  had  lost  the 
sum  of  one  hundred  pounds  by  contracts  for 
the  purchase  of  "  any  stock  of  any  company 
or  corporation  whatsoever,  or  any  parts  or 
shares  of  any  government  or  public  funds  or 


iblic  or  private  affairs.1  As  an  adjec- 
r  for  a  government ;  2  of  or  pertaining 

securities."  The  Bankruptcy  Act  1849,  12  & 
13  Vict.,  c.  106,  which  contained  similar  pro- 
visions, used  merely  the  words  "  government 
or  other  stock."  These  words,  however,  were 
taken  to  be  as  extensive  as  those  in  the  earlier 
statute,  and  were  read  by  reference  to  them  so 
as  to  include  railway  shares.  Wilberforce  on 
Statute  Law  263.  See  also  Ex  p.  Copeland,  2 
De  G.  M.  &  G.  914,  and  Ex  p.  Matheson,  1  De 
G.  M.  &  G.  448.    See  generally  the  title  In- 

SOLVENCY  AND  BANKRUPTCY. 

Government  Securities.  —  The  words  "govern- 
ment securities  "  will  not  include  exchequer 
bills.  By  the  third  section  of  the  statute  r  & 
2  Vict.,  c.  117,  which  provides  for  the  custody 
of  moneys  subscribed  for  parliamentary  un- 
dertakings, it  is  enacted  that  the  deposits  to 
be  paid  into  bank  in  the  name  of  the  account- 
ant general  of  this  and  other  courts  shall,  un- 
til the  same  be  paid  out  of  court,  be  invested 
in  £3  percent,  consolidated  or  £3  per  cent,  re- 
duced bank  annuities,  "  or  any  government 
security  or  securities."  In  support  of  a  peti- 
tion for  the  investment  of  certain  deposits,  it 
was  proposed  that  they  should  be  laid  out  in 
exchequer  bills;  but  Alderson,  B.,  held  that 
the  words  "  government  security  or  securities  " 
would  not  apply  to  exchequer  bills.  Ex  p. 
Chaplin,  3  Y.  &  C.  Exch.  397.  See  also  Knott 
v.  Cottee,  16  Beav.  77;  Matthews  v.  Brise,  6 
Beav.  239;  and  compare  Ex  p.  South-eastern 
R.  Co.,  9  Jur.  650. 

Where  a  trust  authorized  investments  in  the 
purchase  of  government  securities,  it  was  held 
that  the  word  government  did  not  necessarily 
mean  the  British  government.  Sykes  v. 
Beadon,  11  Ch.  D.  170.  But  in  Re  Hamilton,  6 
Times  Rep.  173,  it  was  held  that  a  bequest  of 
government  securities  did  not  include  colonial 
securities.    See  also  the  title  Wills. 

Federal  Government.  —  See  the  title  United 
States. 

Government  Land.  —  See   the   titles  Public 

Lands;  State  Lands. 
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CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  CONSTITUTIONAL  LAW,  vol.  6,  p.  882; 
ELECTIONS,  vol.  10,  p.  552 ;  EXTRADITION,  vol.  12,  p.  590;  PARDONS; 
PUBLIC  OFFICERS;  STATES;  STATUTES;  TERRITORIES. 

1.  Introductory  —  1.  Definition.  —  In  a  general  sense  the  term  "  governor  " 
has  been  judicially  defined  as  denoting  "  the  chief  executive  officer  of  a  state 
or  territory  who  carries  its  great  seal."  1 

2.  Classes  of  Governors.  — This  term  has  been  used  to  designate  several  dis- 
tinct officials,  all  answering  in  a  general  way  to  the  above  definition. 

a.  British  Colonial  Governor  —  in  General.  —  Its  earliest  use  in  con- 
nection with  a  political  office  appears  to  have  been  its  application  to  the  crown's 
representatives  in  a  British  colony,2  and  this  class  possesses  a  historical 
interest  as  including  the  American  colonial  governors.  The  latter  were 
vested  with  extensive  powers,3  judicial  among  others,4  and  exercised  the 
functions  of  chancellors  in  their  respective  colonies.5 

b.  Territorial  Governor  —  in  General.  —  In  each  of  the  territories  of  the 
United  States  the  executive  power  is  vested  in  a  governor  appointed  by  the 
President  for  a  term  of  four  years.6  Upon  the  attainment  of  statehood, 
the  powers  and  functions  of  the  territorial  governor  nevertheless  continue 
until  the  state  government  is  finally  established.7 


1.  Reade,  J.,  in  Whitsett  v.  Forehand,  79  N. 
Car.  230. 

2.  See  Cameron  v.  Kyte,  3  Knapp  332. 
Status  of  British  Colonial  Governor.  —  Although 

the  governor  of  a  British  colony,  in  a  sense,  rep- 
resents the  sovereign,  still  the  crown's  prerog- 
atives are  not  entirely  delegated  to  him,  and 
his  authority  is  limited  to  ihe  exercise  of  such 
powers  as  are,  expressly  or  by  implication, 
conferred  by  his  commission.  Cameron  v. 
Kyte,  3  Knapp  332. 

Personal  Liability.  —  Lord  Mansfield,  in  a 
leading  English  case  (Mostyn  v.  Fabrigas,  I 
Cowp.  161)  before  the  King's  Bench,  declared 
that  the  governor  of  a  British  colony  could  be 
sued  in  that  court  in  trespass  for  injuries  to  a 
native  of  such  a  colony  who  had  been  falsely 
imprisoned  by  the  governor.  So  the  governor, 
or,  as  he  is  sometimes  called,  the  lieutenant 
governor,  of  such  a  colony  has  no  immunity 
by  virtue  of  his  office  from  an  action  of  debt, 
Hill  v.  Bigge,  3  Moo.  P.  C.  465;  Harvey  v. 
Aylmer,  I  Stuart  K.  B.  (L.  C.)  542;  though 
when  imprisonment  for  debt  was  in  vogue,  the 
governor's  person  was  held  not  liable  to  be 
taken  in  execution  while  he  was  performing 
the  duties  of  his  office,  Hill  v.  Bigge,  3  Moo. 
P.  C.  465.  In  one  celebrated  case  where  a 
proceeding  was  brought  against  a  colonial 
governor  by  one  who  had  been  tortured  con- 
trary, as  was  alleged,  to  the  English  law,  the 
prosecution  was  eventually  dropped.  Case  of 
Thomas  Picton,  30  How.  St.  Tr.  226.  And  in 
another  instance,  where  the  governor  of 
Jamaica  was  sued  for  assault  and  false  impris- 
onment, an  act  subsequently  passed  by  the 
legislature  of  that  island,  exempting  the  offi- 


cials from  personal  liability,  was  held  to  be  a 
good  defense,  although  it  had  been  approved 
by  the  defendant  as  governor.  Phillips  v. 
Eyre,  L.  R.  6  Q.  B.  1. 

The  Lord  Lieutenant  of  Ireland,  while  in  a 
sense  a  governor  of  that  island,  is  also  the 
immediate  representative  of  the  crown,  and 
cannot  be  held  personally  liable  for  any  act 
committed  in  his  official  capacity,  such  as  the 
suppression  of  a  political  meeting,  Sullivan  v. 
Spencer,  Ir.  R.  6  C.  L.  173;  a  search  of  the 
house  of  one  suspected  of  high  treason,  Luby 
v.  Wodehouse,  17  Ir.  C.  L.  R.  618;  or  an 
official  proclamation  alleged  to  be  libelous, 
Tandy  v.  Westmoreland,  27  How.  St.  Tr. 
1246. 

A  Question  of  Law.  —  Whether  the  act  com- 
plained of  was  or  was  not  committed  in  an  offi- 
cial capacity  is  not,  in  such  a  case,  a  proper 
one  to  submit  to  the  jury.  Luby  v.  Wode- 
house, 17  Ir.  C.  L.  618. 

3.  See  the  valuable  and  comprehensive  work 
by  Prof.  Greene,  of  the  University  of  Illinois, 
entitled  The  Provincial  Governor  in  the  Eng- 
lish Colonies  of  North  America  (i8g8),  7  Har- 
vard Historical  Studies. 

4.  Greene,  The  Provincial  Governor  (1898), 
7  Harvard  Historical  Studies,  c.  7. 

5.  See  article  on  courts  of  chancery  in 
colonial  America,  18  Am.  L.  Rev.  226,  by 
Solon  D.Wilson;  also  Greene,  The  Provincial 
Governor  (1898),  7  Harvard  Historical  Studies, 

c.  7,  P-  Hi- 
fi.  Governors  of  Territories.  —  Rev.  Stat.  U. 

S.,  §  1841. 

7.  Scott  v.  Detroit  Young  Men's  Soc,  r 
Dougl.  (Mich.)  119. 


1096 


Volume  XIV. 


Introductory.  GOVERNOR.  Classes  of  Governors. 

Power  to  Remove  Officers.  —  Although  the  governor  of  a  territory  is  authorized 
to  commission  its  other  officers,1  he  does  not  appoint  them,  and  it  has  been 
held  that  he  has  no  implied  power  to  remove  a  judicial  officer  holding  for  a 
fixed  term.3 

Appointments.  —  Where  Congress  provides  for  the  appointment  of  the  other 
territorial  officers  by  the  governor  upon  confirmation  by  the  legislative  council, 
no  territorial  statute  can  make  these  officers  elective.3 

c.  Military  Governor.  —  The  exigencies  of  war  have  sometimes  occa- 
sioned the  appointment  of  a  special  officer  known  as  the  military  governor,4 
whose  powers  are  necessarily  extensive  and  summary.5 

d.  Indian  Chief.  —  It  has  also  been  held  that  the  chief  of  a  tribe  or  nation 
of  Indians  is  properly  included  under  the  term  "  governor,"  to  the  extent  that 
where  a  statute  requires  a  certificate  of  official  character  to  be  made  by  the 
governor  of  a  state  or  territory,  it  is  sufficient  if  made  by  such  a  chief.6 

e.  Governor  of  State  —  in  General.  —  By  far  the  most  frequent  use  of  the 
word  "governor"  is  as  applied  to  the  chief  executive  officer  of  an  American 
state.  This  is  the  one  official  who  is  common  to  every  state  in  the  Union.7 
To  the  law  concerning  this  officer  the  remainder  of  the  present  article  will  be 
exclusively  devoted. 

Character  and  Status.  —  The  governor  of  a  state  is  known  by  sundry  secondary 
titles  indicating  his  various  functions.8  But  in  the  main  he  represents  the 
executive  arm  of  the  state  government  and  is  one  of  its  three  co-ordinate 
branches.9  He  is  also  the  special  representative  of  the  state  in  all  administra- 
tive matters  and  is  bound  to  protect  its  interests.10 

Analogies.  —  The  office  of  governor  of  a  state  corresponds,  within  its 
particular  sphere,  to  the  presidency  of  the  United  States,  and  the  analogy  has 
frequently  been  noticed  by  the  courts.11  The  powers  and  functions  of  a  gov- 
ernor have  been  said  likewise  to  bear  some  analogy  to  those  of  a  king.12  The 
difference  consists  mainhy  in  constitutional  restrictions  by  which  the  former  is 
hedged  about,13  though  even  the  latter  is  not  free  from  corresponding 
limitations.14 

A  Corporation  Sole.  —  In  Tennessee  the  governor  has  been  declared  to  be  a  cor- 

1.  Rev.  Stat.  U.  S.,  §  1841.  military  measure,    authorized    only   by  the 

2.  Territory  v.  Ashenfelter,  4  N.  Mex.  85.  necessities  of  military  occupation  and  rev- 
It  was  held  in  Dakota  lhat  the  power  of  re-      ocable  at  his  pleasure  by  the  military  gov- 

moval  by  a  territorial  governor  was  not  judi-  ernor.    Handlin  v.  Wickliffe,  12  Wail.  (U.  S.) 

cial  in  the  sense  that  it  could  not  be  exercised  173. 

by  him.    Territory  v.  Cox,  6  Dak.  501.    But  6.  Whitsett  v.  Forehand,  79  N.  Car.  230. 

compare  State  v.  Shannon,  7  S.  Dak.  319.  7.  Stimson's  Am.  Stat.  Law,  §  202. 

3.  People  v.  Clayton,  4  Utah  421.  See  also  8.  Other  Names.  —  "The  governors  of  the 
People  v.  Jack,  4  Utah  438;  Ex  p.  Duncan,  1  states  are  frequently  called  chief  executive 
Utah  81.  officer,  chief  magistrate,  commander-in-chief. 

Agricultural  College  Board.  —  So  where  the  And  so  we  say  king,  sovereign,  monarch,  des- 

organic  act  of  a  territory  provides  that  all  ex-  ignating  the  same  officer  and  office."  Whit- 

cept  local  officers  are  to  be  nominated  by  the  sett  v.  Forehand,  79  N.  Car.  232. 

governor,  the  legislature  cannot,  by  enact-  9.  Governor  the  Executive  Branch.  —  State  v. 

ment,  name  certain  persons  to  constitute  a  Governor,  25  N.  J.  L.  331;  State  v.  Farwell,  3 

board  of  construction  for  the  territorial  agri-  Pin.  (Wis.)  393.    See  also  the  title  Constitu- 

cultural  college.    McCormick  v.  Thatcher,  8  tional  Law,  vol.  6,  pp.  1006,  1009,  1010. 

Utah  294.  10.  State  v.  Dubuclet,  22  La.  Ann.  602. 

Registrar  of  Canal  Board.  —  But  the  registrar  11.  See  the  title  Constitutional  Law,  vol.  6, 

and  other  officers  of  a  board  for  the  construe-  p.  1010. 

tion  of  a  canal  are  not  civil  officers  within  the  Governor  Acting  under  Authority  from  Presi- 

meaning   of   a   provision   of   the   territorial  dent.  —  Where  the  g  vernor  acts  in  pursuance 

organic  law  vesting  in  the  governor  the  power  of  the  President's  express  authority,  as  in  en- 

of  nominating  such  officers.    U.  S.  v.  Hatch,  forcing  a  draft  proclamation,  the  acts  of  the 

1  Pin.  (Wis.)  182.  governor  are  substantially  those  of  the  Presi- 

4.  See  Handlin  v.  Wickliffe,  12  Wall.  (U.  S.)  dent.  Druecker  v.  Salomon,  21  Wis.  621,  94 
173;  Ketchum  v.  Buckley,  99  U.  S.  188.    See  Am.  Dec.  571. 

also  the  titles  International  Law;  War.  12.  Whitsett  v.  Forehand,  79  N.  Car.  230. 

5.  The  appointment  of  a  civil  judge  by  a  13.  Baltimore  v.  McKim,  3  Bland  (Md.)  453. 
general  occupying  subdued  territory  is  a  purely  14.  See  Territory  z.  Ashenfelter,  4  N.  Mex.  85. 
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poration  sole,  and  it  is  there  held  that  suit  may  be  brought  by  that  official  on 
a  bond  executed  to  him,  though  not  provided  for  by  statute.1 

Personal  Liability.  —  The  governor  of  a  state  is  not  individually  liable  for 
damages  to  one  whom  he  has  placed  under  arrest  for  resisting  a  military  draft 
made  in  pursuance  of  a  proclamation  of  the  President  of  the  United  States.2 

II.  Governors  of  States  —  1.  Qualifications  —  in  General.  —  The  constitutions 
and  statutes  of  the  various  commonwealths  impose  certain  qualifications  for 
the  incumbent  of  the  office  of  governor,  and  these  may  generally  be  grouped 
under  the  three  heads  of  citizenship,  residence,  and  age.3 

Property  Qualification.  —  Formerly  it  was  common  to  require  of  the  governor, 
as  well  as  of  other  officers,  the  ownership  of  a  certain  amount  of  property  as 
a  qualification  to  office,  but  this  is  retained  at  the  present  time  in  the  state  of 
Massachusetts  alone,  where  the  governor  is  required  to  be  the  owner  of  a  free- 
hold of  a  certain  value.4 

Citizenship.  —  A  large  number  of  states  require  the  governor  to  be  a  citizen 
of  the  United  States,5  though  in  Maine  alone  is  he  required  to  be  a  native- 
born  citizen.6 

No  Incumbency  of  Two  Offices.  —  The  constitutions  of  some  states  expressly 
prohibit  the  governor  from  holding  any  other  office,  and  it  has  been  held  that 
this  is  sufficient  to  prevent  the  governor  from  acting  also  as  mayor  of  a  city, 
though  that  office  is  not  one  mentioned  in  the  constitution.7 

Oath.  —  An  oath  of  office  is  usually  required  of  one  who  assumes  the  position 
of  governor.8 

2.  Term.  —  The  governor's  term  of  office  varies  from  one  year  in  Massa- 
chusetts and  Rhode  Island  to  four  years  in  a  large  number  of  the  states.  In 
New  Jersey  the  term  is  three  years,  and  in  about  one-half  of  the  states  it  is 
but  two  years.9 

Holding  Over.  —  Under  a  general  rule  of  law,  however,  the  governor  holds  his 
office  regardless  of  the  prescribed  length  of  his  term  until  his  successor  is 
elected  and  qualified,10  and  the  extension  of  his  term  by  virtue  of  holding  over 
is  as  much  a  part  of  the  term  as  the  original  period.11 

De  Jure  and  de  Facto  Governors.  —  Where  the  governor  continues  to  hold  his 

1.  Governor  May  Sue  on  Bond.  —  Governor  v.  jurisdiction  of  the  case  on  error,  reversed  the 
Allen,  8  Humph.  (Tenn.)  176;  Polk  v.  Plum-  judgment  of  ouster  rendered  by  the  state 
tner,  2  Humph.  (Tenn.)  500,  37  Am.  Dec.  566.  court.  Boyd  v.  Nebraska,  143  U.  S.  135.  See 
See  also  the  title  Corporations  (Private),  also  the  title  Citizenship,  vol.  6,  p.  27,  note  8; 
vol.  7,  p.  635,  note.  Const.  Maine,  art.  5,  pt.  1.  §  4. 

2.  Druecker  v.  Salomon,  21  Wis.  621,  94  7.  Holding  Two  Offices.  —  Atty.-Gen.  v.  De- 
Am.  Dec.  571.  troit,  112  Mich.  145.    See  also  the  title  Public 

Not  Liable  as  Election  Officer.  —  The  governor  Officers. 

of  a  state  is  notan  "  officer  of  election  "  within  8.  Stimson's  Am.  Stat.  Law,  §  224. 

the  terms  of  an  Act  of  Congress  making  it  a  President  of  Senate  Becoming  Governor.  —  But 

crime  for  such  an  officer  to  return  a  false  and  in  Maine  it  has  been  declared  that  the  presi- 

fraudulent  certificate  of  a  congressional  elec-  dent  of  the  senate  might  become  the  acting 

tion.    U.  S.  v.  Clayton,  2  Dill.  (U.  S.)  219.  governor  without  taking  any  further  qualify- 

3.  See  Stimson's  Am.  Stat.  Law,  §  207.  ing  oath  than  the  one  which  he  had  taken  as 

4.  Const.  Mass.,  c.  2,  §  I,  art.  2.  a  senator.    Statements  and  Questions,  70  Me. 

5.  Stimson's  Am.  Stat.  Law,  §  207.  593. 

6.  In  Nebraska  the  office  of  governor  can  be  Premature  Oath.  —  Where  the  constitution  re- 
filled, under  the  constitution,  only  by  one  who  quires  a  declaration  of  election  as  a  condition 
has  been  a  citizen  of  the  United  States  for  two  precedent  to  assuming  the  office,  the  mere 
years  next  preceding  his  election.  Const.  taking  of  the  oath  will  not  suffice.  Carr  v. 
Neb.,  art.  5,  §  2.    It  was  held  by  the  state  Wilson,  32  W.  Va.  419. 

court  that  this  requirement  was  sufficient  to  9.  See  Stimson's  Am.  Stat.  Law,  §  203.  It 

render  ineligible  one  who  had  received  the  req-  was  formerly  three  years  in  New  York,  but 

uisite  number  of  votes  for  the  office,  who  had  was  reduced  to  two  by  the  constitution  of 

resided,  voted,  and  held  office  in  the  state  and  1S94. 

territory  for  many  years,  and  had  been  a  resi-  10.  Holds  Until  Successor  Qualifies.  —  People  v. 

dent  at  the  time  of  the  state's  admission  under  Whitman,  10  Cal.  38;  State  v.  Bulkeley,  61 

an  act  providing  that  its  inhabitants  should  Conn.  287;  State  v.  Boyd,  31  Neb.  682;  Ex  p. 

be  placed  on  an  equal  footing  with  those  of  Lawthorne.  18  Gratt.  (Va.)  85;  State  v.  Wil- 

the  other  states.    State  v.  Boyd,  31  Neb.  682.  liams,  5  Wis.  308,  68  Am.  Dec.  65. 

But  the  federal  Supreme  Court,  entertaining  11.  People  v.  Whitman,  10  Cal.  38. 
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office  because  of  the  ineligibility  of  his  successor  1  or  because  there  has  been 
no  legal  election, *  he  is  the  de  jure  as  well  as  the  de  facto  governor  of  the 
state.  And  even  where  an  incumbent  of  the  office  continues  to  hold  after  its 
assumption  by  his  rightful  successor,  his  acts  may  be  held  to  be  valid  as  those 
of  a  de  facto  officer.3 

3.  Salary  —  increase  or  Diminution.  —  In  a  large  number  of  the  states  there  are 
constitutional  provisions  which  forbid  an  increase  or  diminution  of  the  salary 
of  the  governor  during  his  term  of  office.4 

In  Case  of  Succession.  —  The  regular  salary  of  the  office  belongs  not  only  to 
one  who  comes  to  it  by  the  usual  method  of  popular  election,  but  also  to 
one  who  succeeds  under  a  vacancy,  as  in  the  case  of  the  lieutenant-governor® 
or  secretary  of  state,6  who  are  made  by  law  the  rightful  successors  in  office. 

Recovering  Salary.  —  The  salary  is  but  an  incident  to  the  office  of  governor, 
and  it  is  an  excess  of  jurisdiction  for  a  court  to  render  judgment  for  the  salary 
in  fa^or  of  a  claimant  to  such  dffice  without  passing  on  his  title  thereto.7 

4.  Powers  and  Duties  —  a.  In  GENERAL  —  (i)  Executive  Functions. — The 
governor  of  a  state  is  usually  vested  with  its  executive  power,  and  authority 
vested  in  him  together  with  other  officers  is  not  to  be  treated  as  executive.8 
But  duties  may  be  imposed  on  the  governor  notwithstanding  they  might  as 
well  have  been  performed  by  some  other  official.9 

(2)  Evidence  —  Judicial  Notice.  —  Courts  will  take  judicial  notice  of  the  mes- 
sages and  official  proclamations  of  the  governor. 10 

Presumptions.  —  And  that  official  will  be  presumed  to  have  done  and  to 
intend  to  do  his  duty.11 

Certificate.  —  Where  the  governor  is  authorized  to  administer  the  oaths  of 
office  to  certain  officers  a  certificate  of  that  fact  under  the  state  seal  is  evi- 
dence thereof. 12  But,  of  course,  a  certificate  of  the  governor  is  not  evidence 
of  the  existence  of  any  facts  which  it  does  not  recite.13 

(3)  Federal  Questions.  —  Questions  relating  to  the  governor  are  usually 
such  as  may  be  determined  by  the  state  courts  alone.  But  the  federal  courts, 
of  course,  have  jurisdiction  when  federal  questions  are  involved.14 

b.  ADMINISTRATIVE  —  (1)  Appointment  and  Removal  of  Officers.  —  And  of 
all  the  powers  belonging  to  the  govenor  of  a  state,  that  pertaining  to  appoint- 
ments and  removals  is  the  most  frequent,  both  in  its  exercise  and  in  its  con- 

1.  State  v.  Boyd,  31  Neb.  682.  Faithful  Execution  of  the  Laws.  —  A  constitu- 

2.  State  v.  Bulkeley,  61  Conn.  287.  tional  provision  requiring  the  governor  faith- 

3.  Governor  De  Facto.  —  State  v.  Williams,  5  fully  to  execute  the  laws  does  not  authorize 
Wis.  308,  68  Am.  Dec.  65.  him  to  perform  a  duty,  such   as  insuring 

In  South  Carolina,  however,  it  was  held  that  public  buildings,  which  the   legislature  has 

one  who  was  defeated  for   re-election,    but  imposed  upon  another  official.    Shields  v.  Ben- 

nevertheless  went  through  the  form  of  in-  neit,  8  W.  Va.  74.    Nor  does  it  require  him 

auguration,  was  not  to  be  recognized  as  even  forcibly  to  seat  his  appointees  or  justify  him 

a.  de  facto  governor  as  against  the  rightful  in-  in  employing  the  military  for  that  purpose, 

cumbent  who  had  taken  possession  of  a  part  In  re  Fire,  etc.,  Com'rs,  19  Colo.  482. 

of  the  office.    Ex  p.  Norris,  8  S.  Car.  408.  10.  Wells  v.  Missouri  Pac.  R.  Co.,  no  Mo. 

4.  Stimson's  Am.  Stat.  Law,  §  209.  286. 

A  similar  clause  does  not  invalidate  a  stat-  11.  Williams  v.  Goodall.  60  Ga.  482;  Brown 

ute  making  the  lieutenant-governor  warden  of  v.  Duff  us,  66  Iowa  201;  McBlair  v.  Bond,  41 

the  penitentiary  and  allowing  him  an  extra  Md.  157. 

salary  therefor.    Crosman  v.  Nightingill,  I  12.  Harwood  v.  Marshall,  9  Md.  83. 

Nev.  323.  13.  Franklin,  etc..  Turnpike  Co.  v.  Camp- 

5.  Salary  of  Lieutenant-Governor.  —  State  v.  bell,  2  Humph.  (Tenn.)  467. 

La  Grave,  23  Nev.  216.  14.  Thus  the  federal  Supreme  Court  has  en- 

6.  Secretary  of  State.  —  Chad  wick  v.  Earhart,  tertained  jurisdiction  to  determine  the  right 
11  Oregon  389.  of  an  incumbent  of  the  office  of  governor  to 

7.  Salary  an  Incident  of  the  Office.  —  Baxters.  continue  therein,  the  denial  of  the  right  in- 
Brooks,  29  Ark.  173.  volving  a  denial  of  a  right  and  privilege  under 

8.  Gray  v.  State,  72  Ind.  567.  the  Federal  Constitution  and  laws.    Boyd  v. 

9.  Rice  v.  Austin,  19  Minn.  103,  18  Am.  Nebraska,  143  U.  S.  135.  The  determination 
Rep.  330;  Dennett,  Petitioner,  32  Me.  508,  54  of  whether  state  bonds  were  sold  by  the  gov- 
Am.  Dec.  602.  ernor  within  the  authority  vested  in  him  by  a 
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sideration  by  the  courts.  The  appointment  and  removal  of  public  officers,  and 
the  considerations  which  limit  the  powers  of  the  executive  or  legislative  arms 
of  the  government  in  making  appointments  or  removals,  are  fully  treated  under 
another  title.1 

(2)  Litigation  —  (a)  In  General  — May  Initiate  Litigation.  —  The  governor,  as  the 
special  guardian  of  the  state's  interests,  is  a  proper  party  to  initiate  necessary 
litigation.*  His  right  to  do  so  is  indeed  a  part  of  his  general  power  of  super- 
vision over  the  property  and  welfare  of  the  state.3 

Status  of  Governor  as  Litigant.  —  Where  the  governor  brings  a  suit  in  behalf  of 
the  state  under  his  official  title,  the  state  and  not  the  governor  individually  is 
the  real  litigant.4  But  where  he  is  made  a  party  to  a  suit  without  an  aver- 
ment that  he  is  joined  in  his  official  character,  the  mere  use  of  the  word  "  gov- 
ernor" in  describing  him  will  not  imply  that  he  is  thus  joined,  but  this  will  be 
treated  as  descriptio  person^.5 

Personal  Liability.  — The  governor  as  such  is  not  liable  to  suits  by  private 
individuals.6 

(b)  Cause  and  Character  of  Action  —  Suit  on  Bond.  —  In  Tennessee  a  suit  may  be 
maintained  by  the  governor  on  an  official  bond  executed  to  him,  though  with- 
out statutory  authority,  and  required  to  run  to  another  officer.7  But  in  Mis- 
sissippi it  is  held  that  the  governor  cannot  sue  on  a  bond  executed  to  him, 
instead  of  to  the  state  as  required  by  statute.8 

Mandamus.  —  The  governor  is  a  proper  relator  in  a  proceeding  to  compel  by 
mandamus  the  secretary  of  state  to  seal  and  countersign  a  commission  which 
the  former  has  issued.9 

Appeal.  —  The  governor  is  a  proper  party  to  perfect  an  appeal  in  behalf  of 
the  state,10  especially  where  the  attorney-general  is  absent  from  the  state.11 

(0)  Employment  of  Counsel.  —  Since  the  attorney-general  is  the  proper  one  to 
represent  the  state  professionally,13  it  is  not  usually  permissible  for  the  governor 
to  employ  other  counsel  to  conduct  the  state's  litigation.13 

Legislative  Authority.  —  A  resolution  passed  by  one  branch  only  of  the  legisla- 
ture will  not,  in  Virginia,  authorize  the  governor  to  employ  counsel  to  consider 
a  claim  of  the  state.14 

c.  Legislative  —  (1)  Convoking  Legislature — (a)  Extra  sessions.  —  While 

State  statute    involves   no  federal  question.  ernor  of  an  English  colony  and  of  the  Lord 

Sage  v.  Louisiana  Board  of  Liquidation,  144  Lieutenant  of  Ireland,  see  supra,  this  title,  In- 

U.  S.  647.  troducto?y,  subdiv.  2.  a.  British  Colonial  Gov- 

1.  See  the  title  Public  Officers.  ernor,  note. 

2.  State  v.  Dubuclet,  25  La.  Ann.  161,  22  La.  7.  Governor  v.  Allen,  8  Humph.  (Tenn.)  176. 
Ann.  602.  See  also  Polk  v.  Plummer,  2  Humph.  (Tenn.) 

3.  Alexander  v.  State,  56  Ga.  478.  500,  37  Am.  Dec.  566;  Wolffe  v.  State,  79  Ala. 
The  Attorney-General,  as  the  law  officer  of  the  201,  58  Am.  Rep.  590. 

state,  may  proceed  in  its  behalf  without  ex-  8.  Tucker  v.  Hart,  23  Miss.  548. 

press  written  authority   from  the  governor.  See  generally  the  title  Official  Bonds. 

Wolffe  v.  State,  79  Ala.  201,  58  Am.  Rep.  590,  9.  State  v.  Crawford,  28  Fla.  441. 

the  court  saying:    "  There  is  nothing  in  the  10.  State  v.  Dubuclet,  25  La.  Ann.  161,  22 

objection  that  the  attorney-general,  when  he  La.  Ann.  602. 

sued    out  the   attachment,  did    not    exhibit  11.  State  v.  Dubuclet,  22  La.  Ann.  602. 

the  governor's  written  direction  that  he  should  12.  Field  z:  Auditor,  83  Va.  882. 

doso.    Code  of  1876,  §  2902.    Such  direction  is,  13.  Compton  v.  State,  38  Ark.  601;  Field  v. 

at  most,  the  attorney-general's  authority  for  Auditor,  83  Vs..  882;  Randall  v.  State,  16  Wis. 

bringing  the  suit;  and  if  the  direction  was  not  340. 

given,  the  omission  should  be  taken  advantage  Removal  Proceedings.  —  Thus  it  has  been  held 

of  by  motion  to  dissolve  the  attachment,  made  that  the  governor  has  no  authority  to  employ 

before  joining  issue.    Jordan  v.  Hazard,  10  an  attorney  to  attend  to  the  taking  of  testi- 

Ala.  221;  Van  Dyke  v.  State,  24  Ala.  81."  mony  against  a  county  officer  to  procure  his 

4.  Character  of  Governor  as  Litigant.  —  Gov-  removal.    Randall  v.  State,  16  Wis.  340. 
ernor  v.  Madrazo,  1  Pet.  (U.  S.)  no;  Kentucky  No  Lien  Conferred.  —  The  governor  has  been 
v.  Dennison,  24  How.  (U.  S.)  66.  held  to  be  without  authority  to  employ  an 

5.  Bridgeport  Sav.  Bank  v.  Randall,  15  Wis.  attorney  to  represent  the  state  so  as  to  give  t» 
541.  him  a    lien  upon    the  judgment  recovered. 

6.  Larkin  v.  Noonan,  19  Wis.  82.  Compton  v.  State,  38  Ark.  601. 

As  to  the  status  in  this  respect  of  the  gov-  14.  Field  v.  Auditor,  83  Va.  882. 
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the  time  for  the  regular  sessions  of  the  legislature  is  usually  fixed  by  the 
constitution  or  statutes,  there  are  provisions  in  many  states  for  the  calling  of 
special  or  extra  sessions  by  the  governor.1 

Governor  Judge  of  Necessity.  —  The  usual  provision  is  that  such  sessions  shall  be 
convoked  only  upon  extraordinary  occasions,  but  the  courts  hold  that  the 
determination  of  whether  such  an  occasion  exists  is  a  matter  entirely  for  the 
executive.2 

(b)  Subjects  of  Legislation.  —  In  the  absence  of  an  express  constitutional  pro- 
vision, the  governor  need  not,  in  his  call  for  the  extra  session,  specify  the 
subjects  for  legislation.3  And  even  where  he  does  so  specify,  the  legislature 
is  not  confined  to  the  enumerated  subjects  unless  the  constitution  so  provides.4 
But  where  the  legislation  of  a  special  session  is  restricted  to  the  subjects  men- 
tioned by  the  governor,  acts  passed  concerning  any  other  subject  are  invalid.5 

(2)  Considering  Measures  —  (a)  In  General.  —  In  all  but  four  of  the  states, 
the  power  of  approving  or  disapproving  measures  passed  by  the  legislature  is 
given  to  the  governor.0  By  this  provision  the  governor  is  made  a  component 
part  of  the  state's  lawmaking  power,7  and  unless  the  opportunity  to  exercise 
his  function  with  regard  to  any  measure  is  given  to  him,  it  cannot  become  a 
valid  enactment. B  But  it  is  not  necessary  that  printed  copies  of  the  governor's 
approval  be  published  in  the  official  compilation  of  the  laws  in  order  that  the 
latter  may  go  into  effect.9 

Refusal  to  Consider  Measures.  —  Where  the  constitution  requires  a  measure  to 
bear  the  state  seal  before  presentation  to  the  governor  he  has  the  undoubted 
right  to  refuse  its  consideration  if  not  so  authenticated.10 

De  Facto  Governor.  —  The  power  of  considering  measures  may  be  exercised  by 
a  de  facto  incumbent  of  the  office  although  his  rightful  successor  has  taken 
the  oath.11 

Absence  from  state.  —  The  power  to  disapprove  a  measure  may  be  exercised 
by  the  governor  though  he  is  at  the  time  absent  from  the  state  and  the 
lieutenant-governor  is  temporarily  acting.12 

(b)  Scope  of  Power.  —  The  governor's  power  of  considering  legislation  does 

1.  Stimson's  Am.  Stat.  Law,  §  277.  v  Boesch,  67  Iowa  702;  Hardee  v.  Gibbs,  50 
Revoking  Call  of  Legislature.  —  It  has  been      Miss.  802;  Stale  v.  Crounse,  36  Neb.  835. 

held  in  Nebraska  that  the  governor  may  revoke  8.  Must  Have  Opportunity  to  Consider  Enact- 

a  call  for  an  extra  session  of  the  legislature,  ments.  —  State  v.  Deal,  24  Fla.  293,  12  Am.  St. 

issued  by  the  president  of  the  senate,  acting  Rep.  204;  State  v.  Crounse,  36  Neb.  835. 

during  the  governor's  absence  from  the  state.  The  fact  that  a  measure  has  once  passed 

People  v.  Parker,  3  Neb.  409,  19  Am.  Rep.  both  houses  of  the  legislature  by  the  vote 

634,  Mason,  C.  J.,  dissenting.  necessary  to  pass  it  over  the  governor's  veto 

Summoning  Members.  —  In  Maine  it  is  de-  will  not  obviate  the  necessity  of  submitting  it 

clared  that  the  governor  and  council  have  no  to  him  for  consideration.    State  v.  Crounse, 

right  to  summon  a  person  to  take  a  seat  in  the  36  Neb.  835,  disapproving  Hall  v.  Racine,  81 

legislature   unless  by  the  official  returns  he  Wis.  72. 

appears  to  have  been  elected.    Statements  and  9.  Dishon  v.  Smith,  10  Iowa  212. 

Questions,  70  Me.  583.  10.  Hamilton  v.  State,  61  Md.  14,  the  court 

2.  Necessity  of  Session.  —  Veto  Power,  9  Colo.  saying:  "There  are  three  things  required  by 
642;  Whiteman  v.  Wilmington,  etc.,  R.  Co.,  2  this  section  to  be  done  in  relation  to  bills  be- 
Harr.  (Del.)  514,  33  Am.  Dec.  411;  Farrelly  v.  fore  the  duty  of  the  General  Assembly  ends 
Cole,  60  Kan.  356.  See  People  v.  Rice,  65  and  that  of  the  governor  begins.  They  must 
Hun  (N.  Y.)  236.  Compare  Cooley's  Constitu-  pass  the  bill,  they  must  seal  the  bill  with  the 
tional  Limitations  (6th  ed.)  187.  great  seal  of  the  state,  and  they  must  present 

3.  People  v.  Rice,  65  Hun  (N.  Y.)  236.  the  bill  to  the  governor;  and  when  all  this  is 

4.  Legislation  on  Matters  Not  Specified  in  Case.  done,  and  not  till  then,  the  duty  of  the  gov- 
—  Morford  v.  Unger,  8  Iowa  82;  Farrelly  v.  ernor  begins.  All  these  are  conditions  prece- 
Cole,  60  Kan.  356.  dent  to  be  performed  by  the  legislature  before 

5.  Davidson  v.  Moorman,  2  Heisk.  (Tenn.)  his  constitutional  duties  imperatively  require 
575;  Mitchell  v.  Franklin,  etc.,  Turnpike  Co.,  the  governor  to  act.  We  cannot  disregard 
3  Humph.  (Tenn.)  456.  what  we  consider  plain  and  unambiguous  lan- 

See  further  the  title  Statutes.  guage,  and  substitute  in  its  place  supposed 

6.  Stimson's  Am.  Stat.  Law,  §  305.  intentions  or  erroneous  practice." 

7.  Governor  a  Branch  of  Lawmaking  Power. —  11.  S'.ate  v.  Williams,  5  Wis.  30S.  68  Am. 
Fowler  v.  Peirce,  2  Cal.  165;  State  v.  Deal,  24  Dec.  65. 

Fla.  293.   12  Am.  St.   Rep.  204;  DarJing  v.  12.  Opinion  of  Justices,  135  Mass.  594. 
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not  necessarily  apply  to  all  measures  which  may  be  passed  by  the  general 
assembly. 

Kesolution  for  Adjournment.  —  Thus  in  most  of  the  states  a  resolution  for 
adjournment  by  the  legislature  need  not  be  submitted  to  the  governor.1 

Resolution  to  Extend  Session.  —  So  in  Arkansas  a  resolution  to  extend  the  legis- 
lative session  does  not  require  the  executive  approval.2 

Eesolution  to  Submit  Constitutional  Amendments.  —  By  the  weight  of  authority  a 
resolution  providing  for  submitting  to  the  electors  a  proposed  amendment  to 
the  constitution  may  be  valid  when  it  has  passed  both  houses  of  the  legis- 
lature, and  need  not  be  sent  to  the  governor  for  his  action.3 

Commutation  of  Sentence. —  In  Louisiana  it  is  held  that  the  commutation  of  a 
sentence  from  imprisonment  at  hard  labor  to  a  much  milder  punishment 
requires  the  consent  of  the  senate,  the  governor's  power  to  grant  pardons 
being  dependent  upon  that  consent.4 

(c)  Time  Allowed  for  Consideration  —  Whether  After  Adjournment.  —  By  a  preponder- 
ance of  authority  it  is  held  that,  in  the  absence  of  a  constitutional  restriction, 
the  governor  may,  after  adjournment  of  the  legislature,  disapprove  measures 
passed  by  that  body.5  There  is,  however,  other  authority  for  the  proposition 
that  the  governor's  power  with  reference  to  legislative  measures  cannot  be 
exercised  after  final  adjournment.® 

Computation  of  Time.  — ■  In  computing  the  number  of  days  in  which  the  meas- 
ure may  remain  with  the  governor  for  his  consideration,  it  is  proper  to  include 
the  first  and  exclude  the  last.7 


1.  Stimson's  Am.  Stat,  Law,  §  305. 

2.  Extension  of  Session.  —  Trammell  v.  Brad- 
ley, 37  Ark.  374. 

Where  the  session  is  thus  properly  extended 
it  matters  not  that  the  session  is  prolonged 
beyond  a  time  originally  fixed  for  adjourn- 
ment, since  the  legislature  has  power  to  re- 
voke its  action  in  that  regard.  McNeil  v. 
Com.,  12  Bush  (Ky.)  727. 

3.  Submitting  Constitutional  Amendments.  — 
Hollingsworth  v.  Virginia,  3  Dall.  (U.  S.)  378; 
In  re  Senate  File  31,  25  Neb.  864.. 

To  the  same  effect  is  State  v.  Secretary  of 
State,  43  La.  Ann.  590,  the  argument  being 
advanced  that  the  proposition  contained  legis- 
lative provisions,  and  the  bill  as  a  whole,  on 
that  account,  ceased  to  be  a  constitutional 
amendment  and  degenerated  into  an  ordinary 
act  of  legislation  subject  to  veto  by  the  gov- 
ernor. The  following  test  was  laid  down  (p. 
651):  "A  fair  test  of  whether  the  proposition 
contains  legislative  provisions  is  to  consider 
whether  the  alleged  legislative  matter  could 
stand  as  an  independent  statute  if  the  amend- 
ment were  declared  invalid  because  of  not 
having  been  legally  adopted  by  the  General 
Assembly.  For,  if  the  alleged  legislative  pro- 
visions be  only  auxiliary  to  or  adjuvatory  of 
corresponding  provisions  of  the  proposed 
amendment,  they  could  not  possess  the  effect 
of  reducing  the  latter  to  the  grade  of  a  legisla- 
tive act  as  a  whole." 

See  also  the  titles  Constitutional  Law, 
vol.  6,  p.  906. 

In  Pennsylvania,  however,  there  is  a  recent 
nisi  prius  decision  to  the  effect  that  such  a 
resolution  must  be  presented  to  the  governor, 
although  the  legislative  practice  has  been 
different  even  in  that  state.  See  Woodruff, 
Executive  Power  and  Constitutional  Amend- 
ment, 14  Annals  American  Academy  344, 
whpre  this  case  is  reviewed. 


4.  Commutation  of  Sentence.  —  State  v.  Rose, 

29  La.  Ann.  757. 

5.  Disapproval  Allowed  After  Adjournment  of 

Legislature  —  United  States.  — Seven  Hickory 
v.  Ellery,  103  U.  S.  423,  construing  statute  of 
Illinois.  See  also  Lankford  v.  Somerset 
County,  73  Md.  105,  where  the  practice  of  the 
federal  government  under  the  veto  clause  of 
the  constitution  is  reviewed  at  length. 

Arkansas.  —  Dow  v.  Beidelman,  49  Ark. 
325- 

Georgia.  —  Solomon  v.  Cartersville,  41  Ga. 
157;  Danielly  v.  Cabaniss.  52  Ga.  223. 

Louisiana.  —  State  v.  Fagan,  22  La.  Ann. 
545- 

Maryland.  —  Lankford  v.  Somerset  County, 
73  Md'.  105. 

Minnesota. —  Burns  v.  Sewell,  48  Minn.  425. 

Mississippi.  —  State  v.  Coahoma  County,  64 
Miss.  358,  overruling  Hardee  v.  Gibbs,  50 
Miss.  802. 

Bills  Voted  upon  During  Last  Three  Days  of  Ses- 
sion. —  In  Minnesota  the  governor  is  permitted 
to  approve  bills  passed  during  the  last  three 
days  of  the  session.  Const.  Minn.,  art  4, 
§  11.  This  applies  to  bills  enrolled  within  the 
last  three  days  though  finally  voted  upon  prior 
to  that  limit.  Burns  ».  Sewall,  48  Minn.  42;. 
Here  the  court  says  that  the  effect  of  the  provi- 
sion is  to  limit  the  power  to  approve  bills  after 
the  adjournment  which  the  governor  would 
have  without  the  clause. 

Sundays  are  excluded  in  computing  this 
three  davs.  John  V.  Farwell  Co.  v.  Matheis, 
48  Fed.  Rep.  383. 

6.  Contrary  Doctrine.  —  Fowler  v.  Peirce,  2 
Cal.  165;  Opinion  of  Justices,  3  Mass.  567; 
Birdsall  v.  Carrick,  3  Nev.  154;  Opinion  on 
Rehearing,  I  Nev.  340;  Thornburg  v.  Her- 
mann, 1  Nev.  473. 

7.  Computing  Time.  —  People  v.  Hatch,  33 
111.  g;   Beaudean  v.  Cape  Girardeau,  71  Mo. 
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Sundays  Excluded.  —  Where  the  measure  remains  in  the  governor's  hands  over 
Sunday,  this  day  is  excluded  in  computing  the  time.1 

In  South  Carolina  a  bill  sent  to  the  governor  on  the  last  day  of  the  first  ses- 
sion of  the  General  Assembly  may  be  retained  until  the- first  day  of  the  next 
regular  session,  notwithstanding  an  extra  session  intervenes.* 

(d)  Procedure.  —  In  order  to  receive  proper  consideration  from  the  governor 
the  measure  should  be  laid  before  him  personally;  it  is  not  sufficient  to  send 
it  to  the  secretary  of  the  commonwealth.3 

Approval.  —  In  Kansas  an  approved  measure  must  be  deposited  in  the  office 
of  the  secretary  of  state,  but  no  message  concerning  the  approval  is  required.4 
In  Iowa  measures  passed  during  the  last  three  days  of  the  session  become 
laws  only  in  case  the  governor  subsequently  approves  them,  and  it  is  not 
sufficient  that  he  returns  the  measure  without  his  approval.5 

Revocation  of  Approval.  —  Until  he  has  returned  the  measure  to  the  legislature 
the  governor  has  the  power  to  revoke  an  approval  thereof  though  such 
approval  has  been  announced  to  the  legislature  by  his  private  secretary.0 
But  if  the  approval  has  been  filed  by  the  governor  with  the  secretary  of  state 
after  the  adjournment  of  the  legislature,  he  cannot  thereafter  file  objections 
or  qualify  his  approval.7 

Signature.  —  The  signature  of  the  governor  on  any  portion  of  the  bill  is  suffi- 
cient though  by  mistake  he  affixes  the  signature  in  the  body  instead  of  at  the 
end  of  the  bill.** 

Disapproval.  —  The  disapproval  of  a  measure,  if  not  again  passed  by  the  legis- 
lature with  a  sufficient  majority,  leaves  existing  legislation  on  that  point 
undisturbed.9  In  some  states  the  governor  is  empowered  to  disapprove  parts 
of  measures,  as  in  the  case  of  appropriation  bills.10  But  in  Arizona  the  meas- 
ure must  be  approved  or  disapproved  as  a  whole.11 

(e)  Proof.  —  In  determining  a  disputed  question  concerning  the  approval  of 
a  measure,  the  courts  will  resort  to  the  best  evidence  attainable,12  and  in  the 
absence  of  the  governor's  signature  the  presumption  is  that  the  events  hap- 
pened which  made  the  measure  a  law  without  it.13  Questions  regarding  the 
approval  or  disapproval  of  a  measure  are  purely  questions  of  fact.14 

(3)  Proroguing  Legislature.  —  Where  the  constitution  vests  in  the  governor 
the  power  to  prorogue  the  legislature  when  a  disagreement  exists,  he  is  the 
exclusive  judge  concerning  that  contingency,  and  the  courts  will  not  review 
his  conclusions.15 

3Q3;  Soldiers'  Voting  Bill,  45  N.#H.  607;  Cor-  proceeding  not  known  to  the  constitution,  or 
win  v.  Comptroller-Gen.,  6  S.  Car.  390.  required  or  sanctioned  by  any  statute.  But 

1.  Sunday  Excluded.  —  Stinson  v.  Smith,  8  even  if  these  reports  of  approval  were  entitled 
Minn.  366;  Soidiers'  Voting  Bill,  45  N.  H.  607;  lo  any  consideration,  in  a  legal  point  of  view, 
Corwin  v.  Comptroller-Gen.,  6  S.  Car.  390.  as  in  any  way  strengthening  the  executive 
This  is  usually  provided  for  in  the  constitution  sanction,  surely  they  should,  in  fact  and  in 
itself,  but  may  be  implied.  See  Stinson  v.  truth,  emanate  from  the  executive,  and  not,  as 
Smith,  8  Minn.  366.  in  this  case,  originate  with  and  emanate  solely 

See  generally  the  title  Sunday.  from  the  private  secretary  himself." 

2.  Arnold  v.  McKellar,  9  S.  Car.  335.  7.  Tarlton  v.  Peggs,  18  lnd.  24. 

3.  Opinion  of  Justices,  99  Mass.  637.  8.  Position  of  Signature.  —  National  Land, 

4.  Kansas  —  Message  Not  Required.  —  State  v.     etc.,  Co.  v.  Mead,  60  Vt.  257. 

Whisner,  35  Kan.  271.  9.  Effect  of   Disapproval.  —  Veto   Power,  9 

5.  Iowa  —  Bills  Passed  During  Last  Three  Days     Colo.  64.2. 

of  Session  —  Darling  v.  Boesch,  67  Iowa  702.  10.  Partial  Disapproval.  —  Const.  Neb.,  art.  5, 

6.  Right  of  Revocation  until  Return  of  Measure.     §  15. 

—  Peoole  v.  Hatch,  19  111.  283,  where,  consid-  11.  Porter  v.  Hughes,  (Ariz.  1893)  32  Pac. 
ering  the  effect  of  a  message  of  approval  de-      Rep.  165. 

livered  to  the  house  by  the  private  secretary  of  12.  Proof  of  Approval.  —  Gardner  v.  Collector, 
the  governor,  the  court  observed:  "  Noone  can  6  Wall.  (U.S.)  499;  U.S.  v.  Allen,  36  Fed. 
contend,  with  even  a  show  of  plausibility,  that      Rep.  174. 

such  report  could  make  it  a  law,  when  it  was         13.  Collins  v.  Laucier,  45  Iowa  702. 

not  a  law  without  it;  or,  in  fact,  could  have         14.  U.  S.  v.  Allen,  36  Fed.  Rep.  174. 

the  least  influence  one  way  or  the  other  upon         15.  In  re  Legislative  Adjournment,  18  R.  I. 

the  question  of  its  validity  as  a  law.    It  was  a  824. 
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d.  Judicial  Powers  —  (i)  Pardons.  — The  governor  of  a  state,  although 
representing  the  executive  branch  of  its  government,  exercises  nevertheless 
certain  judicial  powers.  The  most  important  of  these  is  that  concerned  with 
granting  pardons,  paroles,  reprieves,  and  the  commutation  of  sentences.  But 
this  subject  is  elsewhere  treated.1 

(2)  Requisitions  for  Fugitives  from  Justice.  —  The  governor's  power  to 
issue  a  requisition  to  another  state  for  a  fugitive  is  imposed  upon  him  by  the 
federal  law  and  cannot  be  limited  by  the  state  legislature  to  felonies.2 

warrant.  —  And  when  such  requisition  has  been  received  from  another  state 
by  the  governor,  it  is  his  imperative  duty  to  issue  a  warrant  for  the  arrest  of 
the  fugitive.3 

(3)  Miscellaneous  Judicial  Powers.  —  In  Rhode  Island  the  governor  is  the 
sole  judge  as  to  who  are  the  proper  beneficiaries  of  a  fund  provided  for  indi- 
gent insane  persons.4 

Passing  on  Constitutionality  of  Laws.  —  Before  the  governor  executes  a  law  he 
must  necessarily  exercise  a  certain  judicial  function  in  determining  whether 
or  not  the  law  is  constitutional,5  and  the  interpretation  of  a  law  by  the  execu- 
tive department  is  entitled  to  a  certain  respect  from  the  judiciary.6  But  it  is 
not  generally  safe  to  rely  upon  the  conclusions  reached  by  the  governor,7  nor 
is  his  determination  at  all  conclusive,8  for  he  has  no  power  so  to  construe  laws 
as  to  make  his  practical  interpretation  conflict  with  the  opinions  of  the 
judiciary.9 

Interfering  with  Court's  Orders.  —  The  governor  has  no  authority  to  countermand 
the  order  of  a  court  requiring  a  jailer  to  deliver  up  certain  prisoners  on  a  writ 
of  habeas  corpus. 10 

Dissolving  Corporation.  —  A  corporation  cannot  be  dissolved  by  a  mere  procla- 
mation by  the  governor  declaring  its  charter  forfeited,  since  that  fact  must 
be  judicially  determined. 11 

e.  MILITARY  POWER  —  (i)  Organization — Governor  as  a  Commander  in  Chief. — 
By  the  constitutions  of  all  the  states  the  governor  is  commander  in  chief  of 
the  state  militia,13  but  it  will  not  invalidate  his  orders  if  he  acts  on  advice  of 
the  legislative  council.13 

(2)  Active  Service.  —  In  most  of  the  states  the  governor  is  empowered  to 
call  out  the  militia  to  execute  the  laws,  repel  invasions,  or  suppress  insurrec- 
tion.14 

1.  See  the  title  Pardons.  5  R.  I.  598.    He  may  also  establish  rules  de- 

2.  Requisitions  for  Fugitives. — State  v.  Hud-  fining  what  military  offices  are  to  be  deemed 
son,  2  Oiiio  Dec.  41.  2  Ohio  N.  P.  1.  See  also  incompatible.  Opinion  to  Governor,  4  R.  I. 
the  title  Extradition,  vol.  12,  p.  6oi.  585. 

3.  Duty  Absolute.  —  See  the  title  Extradi-  In  New  York  the  governor  cannot,  in  time 
TION,  vol.  12,  p.  605,  where  the  cases  are  col-  of  peace,  fill  a  vacancy  in  the  office  of  major- 
lected.  general  of  the  National  Guard  during  a  recess 

4.  Opinion  to  Governor,  4  R.  I.  588.  of  the  senate.    People  v.  Molyneux,  40  N.  Y. 

5.  Deciding  on  Constitutionality  of  Laws. —  113. 

State  v.  Buchanan,  24  W.  Va.  362.  Revoking  Commission  —  State  Navy  Battalion. 

6.  Employers'  Liability  Assur.  Co.  v.  Insur-  — Where  the  governor  has  power  to  revoke  the 
ance  Cotn'r,  64  Mich.  614..  commission  of  militia  officers,  he  may  also  re- 

7.  Adsit  v.  Secretary  of  State,  84  Mich.  435.      voice  those  of  officers  in  the  state  navy  bat- 

8.  Com.  v.  Shaver,  3  W.  &  S.  (Pa.)  338.  talion.    Winslow  v.  Morton,  118  N.  Car.  486. 

9.  Ex  p.  Davis.  41  Me.  38.  And  in  Rhode  Island,  one  whose  commission  is 

10.  Interfering  with  Court's  Orders.  —  Cardoza  revoked  cannot  compel  the  granting  of  a  court 
v.  Epps,  (Va.  1895)  23  S.  E.  Rep.  296.  martial  unless  he  demands  it  within  ten  days 

11.  Shand  v.  Gage,  9  S.  Car.  187.  after  the  revocation.    Opinion  to  Governor,  5 

12.  Stimson's  Am.  Stat.  Law,  §  297.  R.  I.  598. 

In  many  state  constitutions  an  exception  is  Military  Districts.  —  In  Massachusetts  it  was 
provided,  however,  when  the  state  militia  is  held  that  the  governor  could  annex  one  town, 
called  into  the  service  of  the  United  States.  or  part  of  a  town,  to  another  in  order  to  form 

Acts  as  Commander  in  Chief.  —  In  Rhode  Island     the  territorial  limits  of  a  company.  Adams, 
the  governor,  as  commander  in  chief,  may  de-     Petitioner,  4  Pick.  (Mass.)  25. 
termine  which  of  the  brigadier-generals  is  en-         13.  Adams,  Petitioner,  4  Pick.  (Mass.)  25. 
titled  to  succeed  in  case  of  a  vacancy  in  the         14.  Power  to  Call  Out  Militia.  —  Stimson's  Am. 
otnce  of  major-general.    Opinion  to  Governor,      Stat.  Law,  §  29b. 

1 104  Volume  XIV. 


Governors  of  States. 


GOVERN  OK. 


Powers  and  Duties. 


Preliminaries.  —  Where  the  governor  is  vested  with  power  to  call  out  the 
militia  whenever  the  danger  of  riot  and  bloodshed  is  imminent,  he  is  not 
obliged  to  observe  antecedent  formalities  required  in  other  cases.1 

Draft.  —  The  governor  may  aid  in  the  enforcement  of  a  draft  made  by  the 
President  of  the  United  States,*  and  in  so  doing  he  is  not  liable  personally 
for  the  imprisonment  of  one  who  resists  the  draft.3 

(3)  Disbandment ,  —  The  governor  usually  possesses  the  power  to  disband 
and  muster  out  any  company  of  the  militia,4  and  in  exercising  such  power  he 
does  not  infringe  a  constitutional  provision  which  forbids  the  removal  of  a 
commissioned  officer  by  the  governor  alone.5 

(4)  Treasonable  Acts  of  Governor.  —  Where  the  governor  of  a  state  pur- 
chases munitions  of  war  for  the  enemies  of  the  national  government,  vendors 
who  know  the  object  of  the  purchase  have  no  claim  against  the  state.6 

/.  Power  to  Require  Opinions  from  Supreme  Court.  —  In  many 
states  it  is  the  duty  of  the  Supreme  Court  to  render  advisory  opinions  at  the 
request  of  the  governor  or  legislature,  or  sometimes  both.  A  full  treatment 
of  this  subject  will  be  found  under  another  title.7 

g.  Miscellaneous  Powers  and  Duties  —  (1)  Service  on  Boards. — 
Although  the  executive  power  of  a  state  may  be  vested  in  its  governor,  yet 
the  legislature  may  constitute  him  one  of  the  members  of  a  board  of  prison 
directors,8  of  tax  commissioners,9  of  school  lands,10  and  of  boards  for  many 
other  purposes.11 

(2)  Contracts.  —  The  power  of  the  governor  to  bind  the  state  by  entering 
into  contracts  depends  upon  the  extent  of  the  powers  delegated  to  him.158 

(3)  Warrants.  —  As  a  rule  it  is  the  duty  of  the  auditor  or  controller  to 
issue  warrants  on  the  state  treasury  for  money,  and  the  governor  has  no  power 
to  do  this. 13    Where,  however,  the  governor  is  empowered  to  draw  such  a 


But  in  Tennessee  a  legislative  act  which  em- 
powered the  governor  to  call  out  the  militia 
when  he  deemed  it  necessary  to  suppress  riots 
or  mobs  was  held  unconstitutional.  Green  v. 
State,  15  Lea  (Tenn.)  708.  The  mere  refusal, 
by  incumbents  of  offices,  to  surrender  them  is 
not  an  insurrection  and  will  not  justify  em- 
p'oyroent  of  the  militia.  In  re  Fire,  etc., 
Com'rs,  19  Colo.  503. 

1.  Chapin  v.  Ferry,  3  Wash.  386. 

2.  Aiding  in  Enforcing  Draft.  —  Druecker  v. 
Salomon,  21  Wis.  621,  94  Am.  Dec.  571;  In  re 
Griner,  16  Wis.  423. 

3.  Druecker  v.  Salomon,  21  Wis.  621,  94 
Am.  Dec.  571. 

4.  Disbanding  Militia.  —  People  v.  Hill,  126 
N.  Y.  497;  Lewis  v.  Lewellin,  53  Kan.  201. 

5.  People  v.  Hill,  126  N.  Y.  497.  See  also 
People  v.  Hill,  (Supm.  Ct.  Spec.  T.)  13  N.  Y. 
Supp.  186. 

6.  State  v.  Hays,  49  Mo.  604,  52  Mo.  578. 

7.  See  the  title  Constitutional  Law,  vol.  6, 
p.  1065  et  seq. 

8.  French  v.  Slate,  141  Ind.  618. 

9.  Cleveland,  etc.,  R.  Co.  v.  Backus,  133  Ind. 
513- 

10.  Arnold  v.  State,  71  Tex.  239. 

11.  In  French  v.  State,  141  Ind.  618,  numer- 
ous instances  are  given  fom  the  laws  of  Indi- 
ana and  many  other  states  showing  how  com- 
mon it  has  become  to  associate  the  executive 
with  administrative  officers  in  the  performance 
of  supervisory  administrative  duties  upon 
public  boards.  See  the  title  Constitutional 
Law,  vol.  6,  p.  101c,  note  3. 

In  Maine  the  governor  and  council  together 
constitute  the  state  canvassing  board.  Opin- 
14  C.  of  L. — 70  1 


ion  of  Justices,  54  Me.  602,  64  Me.  596;  Den- 
nett, Petitioner,  32  Me.  508,  54  Am.  Dec. 
602. 

12.  Contracts.  —  In  Washington  the  governor 
cannot  bind  the  state  by  contract  to  employ 
experts  to  investigate  the  books  and  accounts 
of  a  state  institution.  Young  v.  State,  19 
Wash.  634. 

One  who  enters  into  a  contract  with  the 
governor  for  a  purpose  which  is  known  to  be 
treasonable  cannot  recover  thereon.  State  v. 
Hays,  49  Mo.  604,  52  Mo.  578. 

Rescission  of  Contract. —  Where  parties  hav- 
ing a  contract  or  lease  of  the  labor  of  peniten- 
tiary convicts  are  guilty  of  maltreating  the 
latter,  the  governor  may  for  that  reason  re- 
scind or  vacate  the  contract.  Asheville  Cigar 
Co.  v.  Brown,  100  Ga.  171. 

A  Grant  or  Patent  issued  by  the  governor  in 
the  name  of  the  state  cannot  be  assailed  col- 
laterally. State  v.  Sioux  City,  etc.,  R.  Co.,  7 
Neb.  357,  overruled  as  to  another  point  in 
Foree  v.  Stubbs,  41  Neb.  271. 

Evidence.  —  Such  a  patent  is  itself  prima 
facie  evidence  that  it  was  issued  by  the  proper 
authority,  U.  S.  v.  Arredondo,  6  Pet.  (U.  S.) 
691;  and  the  best  evidence  concerning  steps 
in  the  application  therefor  is  a  certified  copy 
of  the  proceedings  recorded  in  the  executive 
office,  Williams  v.  Goodall,  60  Ga.  482. 

Offering  Keward.  —  In  Alabama  the  governor 
has  no  power  to  offer  a  reward  for  the  appre- 
hension of  unknown  persons,  but  the  individ- 
ual sought  must  be  named.  Hungerford  v. 
Moore,  65  Ala.  232. 

13.  Issue  of  Warrant.  —  Reeves  v.  State,  7 
Coldw.  (Tenn.)  96. 
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warrant  it  seems  that  he  may  revoke  it  at  any  time  before  payment.1 

(4)  Proclamation  for  Terms  of  Court.  —  Where  a  statute  provides  that  the 
governor  may  convene  an  extraordinary  term  of  a  certain  court,  the  proclama- 
tion is  not  invalid  by  reason  of  omitting  the  word  "  term  ;"  2  but  where  the 
governor  was  authorized  to  order  special  terms  of  court  for  drawing  juries,  an 
order  which  made  no  mention  of  the  special  term  was  held  to  invalidate  a  jury 
drawn  thereunder.3 

(5)  Eminent  Domain.  —  In  Pennsylvania  the  governor  is  authorized  to 
acquire  by  eminent  domain,  or  otherwise,  land  necessary  for  establishing  a 
quarantine  station  for  the  port  of  Philadelphia.* 

5.  Immunity  from  Judicial  Control.  —  The  governor  of  a  state,  as  represent- 
ing the  executive  branch  of  the  state  government,  is  generally  entitled  to  that 
immunity  from  encroachment  by  either  the  judicial  or  the  legislative  branches 
which  is  derived  from  that  fundamental  theory  of  American  constitutions 
known  as  the  separation  of  powers.5 

Mandamus,  Injunction,  Subpoena.  —  Thus,  according  to  the  doctrine  generally 
received,  mandamus  will  not  lie  against  a  governor  in  any  case.  A  number 
of  state  courts,  however,  hold  that  the  immunity  does  not  extend  the  enforce- 
ment by  the  writ  of  duties  merely  ministerial  and  not  involving  the  exercise 
of  discretion.6  The  same  view  is  held  with  regard  to  writs  of  injunction  and 
subpoenas.7 

Certiorari. —  It  seems  doubtful  whether  in  any  case  the  action  of  the  gov- 
ernor can  be  reviewed  by  the  courts  upon  a  writ  of  certiorari,8  and  it  has  been 
held  that  a  writ  of  certiorari  will  not  issue  to  review  an  order  of  the  governor, 


1.  Revocation  of  Warrant.  —  Fletcher  v.  Ren- 
free,  56  Ga.  674. 

2.  Proclamation  for  Term  of  Court.  —  People  v. 
Shea,  147  N.  Y.  78. 

8.  State  v.  Jennings,  15  Rich.  L.  (S.  Car.)  42. 

4.  Acquiring  Land  for  Quarantine  Station.  — 
Philadelphia  Quarantine  Station,  22  Pa.  Co. 
Ct.  176,  8  Pa.  Dist.  157. 

5.  See  the  title  Constitutional  Law,  vol.  6, 
p.  1006. 

6.  Mandamus.  —  See  the  title  Constitutional 
Law,  vol.  6,  p.  1013  et  seq.  See  also,  in  sup- 
port of  the  majority  rule,  St.  Paul,  etc.,  R. 
Co.  v.  Lowry,  61  Miss.  102,  48  Am.  Rep.  76; 
People  v.  Morton,  156  N.  Y.  136.  And  support- 
ing the  view  that  the  performance  of  ministe- 
rial duties  may  be  mandamused,  see  State  v. 
Smith,  (Mont.  1899)  57  Pac.  Rep.  449. 

A  remarkable  case  was  that  of  Atty.-Gen.  v. 
Taggart,  66  N.  H.  362,  where  it  was  held  that 
a  mandamus  would  lie  to  compel  the  president 
of  the  senate  to  act  as  governor  during  a  va- 
cancy caused  by  the  temporary  sickness  of  the 
de  jure  governor. 

7.  See  the  title  Constitutional  Law,  vol.  6, 
p.  1018  et  seq.  See  also,  holding  that  injunc- 
tion would  not  be  granted  against  the  gov- 
ernor, Beal  v.  Ray,  17  Ind.  554. 

An  injunction  to  restrain  the  chief  executive 
from  carrying  out  the  provisions  of  an  act  of 
the  legislature  on  the  ground  that  the  act  is 
unconstitutional  has  been  denied  by  the  Su- 
preme Court  of  Colorado.  Frost  v.  Thomas, 
(Colo.  1899)  56  Pac.  Rep.  899. 

Prohibition.  —  Upon  grounds  analogous  to 
those  which  have  led  most  of  the  courts  to 
withhold  the  writ  of  injunction  as  against  a 
governor,  it  has  likewise  been  held  that  pro- 
hibition would  not  lie  to  prevent  the  perform- 
ance by  that  official  of  an  alleged  improper 
act,  such  as  the  granting  of  a  commission  to 

1 


one  who  has  not  been  legally  elected.  Greir 
v.  Taylor,  4  McCord  L.  (S.  Car.)  206,  17  Am. 
Dec.  731. 

8.  Certiorari.  —  See  People  v.  Hill,  (Supm. 
Ct.  Spec.  T.)  13  N.  Y.  Supp.  186. 

In  People  v.  New  York,  19  Hun  (N.  Y.)  441. 
the  mayor  of  New  York  removed  a  police  com- 
missioner, and  his  action  was  approved  by  the 
governor,  as  provided  by  law.  It  was  held 
that  certiorari  would  issue  to  review  the  action 
of  the  mayor,  which  would  in  effect  review  the 
action  of  the  governor,  since  if  the  mayor's 
action  was  held  void  the  governor's  approval 
thereof  would  be  unavailing.  In  taking  this 
action,  the  court  expressed  the  opinion  that  the 
governor's  action  was  itself  reviewable  di- 
rectly. This  case  is  reported  as  In  re  Nichols, 
(Supm.  Ct.  Spec.  T.)  6  Abb.  N.  Cas.  (N.  Y.)  474; 
People  v.  Cooper,  21  Hun  (N.  Y.)  517. 

In  People  v.  Hill,  (Supm.  Ct.  Spec.  T.)  13 
N.  Y.  Supp.  186,  Andrews,  J.,  referring  to  this 
case,  said:  "  That  was  a  case  in  which  it  was 
said  that  the  governor  acted  judicially  in  ap- 
proving the  removal  of  a  civil  officer  by  the 
mayor  of  New  York  city,  and  that  the  court 
had  jurisdiction  to  review  the  decision  of  the 
governot  by  means  of  a  writ  of  certiorari;  but 
no  writ  was  issued  to  the  governor  in  that  case, 
and  what  was  said  upon  the  subject  of  the 
power  of  the  court  by  the  judge  at  special  term 
was  entirely  obiter,  and  cannot  be  regarded  as 
a  binding  authority."  These  views  of  Judge 
Andrews  seem  in  accord  with  the  recent  case 
of  People  v.  Morton,  156  N.  Y.  136. 

Will  Not  Lie  to  Compel  Production  of  Papers.  — 
The  writ  of  certiorari  will  not  be  allowed  by  a 
federal  court  to  compel  the  governor  of  a  state 
to  produce  the  papers  on  which  a  warrant  was 
issued  tor  the  arrest  of  an  alleged  fugitive 
from  justice.  Matter  of  Leary,  10  Ben.  (U.  S.) 
197,  6  Abb.  N.  Cas.  (N.  Y.)  43. 
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in  his  capacity  of  commander  in  chief  of  the  military  forces  of  the  state,  di 
banding  a  company,  when  the  application  for  such  writ  is  made  at  the  instance 
of  an  officer  or  private  in  the  company.1 

Quo  Warranto.  —  The  reasons  which  have  induced  the  courts  of  so  large  a 
majority  of  the  jurisdictions  to  withhold  the  several  writs  above  discussed  as 
against  the  governor  of  a  state  have  not  the  same  application  as  regards  the 
writ  of  quo  warranto.  As  was  said  by  the  Supreme  Court  of  Wisconsin:'2, 
"Although  the  office  is  of  high  dignity  and  importance,  it  is  still  an  office 
created  by  the  constitution,  and  it  seems  clear  to  us  that  this  court  has  the 
same  power  to  remove  from  it  a  person  who  has  unlawfully  intruded  into  it 
that  it  has  to  remove  an  intruder  from  any  office  created  by  that  instrument." 
Hence  the  courts  have  not  hesitated  to  entertain  the  proceeding  of  quo  war- 
ranto to  determine  the  title  of  an  incumbent  of  the  office  of  governor.3 

6.  Vacancy  in  Office  —  a.  How  Effected.  —  A  vacancy  in  the  office  of  the 
governor  may  result  from  the  death,4  resignation,5  or  impeachment  and 
removal  6  of  the  incumbent,  and  from  certain  other  causes  noticed  below. 

Sickness.  —  In  New  Hampshire  it  is  held  that  the  illness  of  the  governor,  if 
sufficient  to  disable  him  from  performing  the  duties  of  the  office,  constitutes 
a  vacancy  therein.7 

Absence  from  state.  —  It  seems  to  be  well  settled  that  a  mere  temporary 
absence  of  the  governor  from  the  state  will  not  justify  his  successor  in  assum- 
ing the  duties  of  the  office,8  nor  can  such  successor  draw  the  official  salary 
during  the  temporary  interval.9  But  where  the  governor's  absence  from  the 
state  is  protracted  for  a  considerable  length  of  time  the  lieutenant-governor, 
if  the  lawful  successor,  may  exercise  the  powers  and  duties  of  the  office, 
including  the  removal  of  such  officers  as  the  governor  is  empowered  to 
remove.10 

Resignation. — In  Wyoming  the  successor  of  a  governor  who  had  resigned 
was  elected  at  a  general  election,  and  it  was  held  that  he  could  not  assume  his 
duties  until  the  beginning  of  the  next  regular  term,  and  that  a  pardon  granted 
by  him  upon  prematurely  assuming  the  office  was  invalid.11 

Impeachment.  —  In  Nebraska  the  impeachment  of  a  governor  suspends  his 
functions  without  the  necessity  of  waiting  for  a  judgment  of  ouster.12 

Disability.  —  In  California  there  is  a  dictum  to  the  effect  that  the  temporary 
disability  of  the  governor  would  authorize  the  lieutenant-governor  to  assume 
the  office. 13 

b.  Successor.  —  In  most  of  the  states  the  successor  of  a  governor,  in 
case  of  a  vacancy,  is  the  lieutenant-governor,14  but  in  some  states  no  such 
office  exists,  and  a  provision  is  made  for  succession  by  the  secretary  of  state  15 
or  president  of  the  senate.16 

1.  People  v.  Hill,  (Supm.  Ct.  Spec.  T.)  13  N.  10.  Protracted  Absence.  —  State  v.  Barrow,  29 
Y.  Supp.  r86,  126  N.  Y.  497.  La.  Ann.  243. 

2.  Quo  Warranto.  —  Any. -Gen.  v.  Barstow,  4        11.  Resignation.  — In  re  Moore,  4  Wyo.  98. 
Wis.  676.  12.  Impeachment. —  Opinion  of  Judges,  3  Neb. 

3.  Com.  v.  Fowler,  10  Mass.  2go;  State  v.  463.    Compare  State  v.  Hastings,  37  Neb.  96. 
Boyd,  31  Neb.  682;  Atty.-Gen.  v.  Barstow,  4        13.  Temporary  Disability. —  People  v.  Wells,  2 
Wis.  567.  Cal.  198. 

4.  Causes  of  Vacancy.  —  State  v.  La  Grave,  23  14.  Lieutenant-governor  Succeeds.  —  Stimson's 
Nev.  2t6.  Am.  Stat.  Law,  §  282;  State  v.  La  Grave,  23 

5.  Clifford  v.  Hellar,  (N.  J.  1899)  42  Atl.  Nev.  216. 

Rep.  155;   Chadwick  v.  Earhart,  11  Oregon        15.  Secretary  of  State.  —  Chadwick  v.  Earhart, 

389;  In  re  Moore,  4  Wyo.  98.  11  Oregon  389;  Opinion  of  Judges,  3  Neb.  463, 

6.  Opinion  of  Judges,  3  Neb.  463.  decided   under   the   former  Constitution  of 

7.  Sickness  Held  to  Create  Vacancy.  —  Atty.-  1866. 

Gen.  v.  Taggart,  66  N.  H.  362.  16.  President  of  Senate.  —  Atty.-Gen.  Tag- 

8.  Mere  Temporary  Absence.  —  State  v.  Gra-  gari,  66  N.  H.  302;  Clifford  v.  Heller,  (N.J. 
ham,  26  La.  Ann.  568,  21  Am.  Rep.  551;  State  1899)42  Atl.  Rep.  155. 

v.  Walker,  78  Mo.  139;   People  v.  Parker,  3  In  ATew  Hampshire  it  has  been  held  that  the 

Neb.  409,  19  Am.  Rep.  634.  president  of  the  senate  may  be  compelled  by 

9.  State  v.  Walker,  78  Mo.  139;  State  v.  Gra-  mandamus  to  act  as  governor.  Atty.-Gen.  v. 
ham,  26  La.  Ann.  568,  21  Am.  Rep.  551.  Taggart,  66  N.  H.  362. 
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c.  Effect  of  Succession  on  Office  of  Successor.  —  It  seems  to  be 
the  general  rule  that  when  the  lawful  successor  to  the  office  of  governor 
assumes  it,  he  becomes  merely  acting  governor,  and  hence  retains  his  former 
office.1  Thus  the  successor  may  draw  the  salary  of  the  governor,2  but  no 
vacancy  is  created  in  his  former  office  of  lieutenant-governor,3  or  president  of 
the  senate,4  as  the  case  may  be.  In  New  Jersey  if  the  president  of  the 
senate  acting  as  governor  resigns  his  office  as  senator,  the  governorship 
thereby  becomes  vacant  and  the  speaker  of  the  house  succeeds  to  the  office.5 


GRACE.  —  As  to  days  of  grace  see  the  titles  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  366;  Checks,  vol.  5,  p.  1032;  Coupons,  vol. 
8,  p.  8. 

GRADE.  —  I.  Grade,  as  defined  by  lexicographers,  is  a  degree  or  rank  in 
order  or  dignity;  a  step  or  degree  in  any  ascending  series.  Grades  of  crime, 
in  legal  parlance,  are  always  spoken  of  and  understood  as  higher  or  lower 
according  to  the  measure  of  punishment  attached  and  meted  out  on  conviction 
and  the  consequences  resulting  to  the  party  convicted.6 

II.  Grade  means  the  rank  or  relative  position  occupied  by  officers  or 
employees  while  engaged  in  a  common  service.7 

III.  To  grade  means  to  classify  according  to  quality.8 

IV.  The  ordinary  meaning  of  the  term  "  grade  "  is  the  amount  of  difference 
between  grade  line  and  a  level  or  horizontal  line,  and  to  grade  a  street  is  to 
bring  the  surface  of  the  street  to  the  grade  line.9 


1.  Former  Office  Retained.  —  States.  La  Grave, 
23  Nev.  216;  Clifford  v.  Heller,  (N.  J.  1899)  42 
All.  Rep.  155.  See  an  interesting  article  by 
Edward  McGrady,  65  Nation  515,  enumerating 
some  four  instances  in  South  Carolina  where 
the  president  of  the  senate  or  legislative  coun- 
cil succeeded  to  the  office  of  governor  and  re- 
tained also  his  former  office.  But  see  Opinion 
of  Justices,  7  Me.  489,  where  it  was  declared 
that  the  president  of  the  senate  could  not, 
while  acting  as  governor,  preside  over  the 
senate  nor  vote  as  a  member  of  that  body. 

2.  State  v.  La  Grave,  23  Nev,  216;  Chad- 
wick  v.  Earhart,  11  Oregon  389. 

t.  State  v.  La  Grave,  23  Nev.  216. 

4.  Clifford  v.  Heller,  (N.  J.  [899)  42  Atl. 
Rep.  155- 

5.  Effect  of  President  of  Senate  Resigning  as 
Senator.  —  Clifford  v.  Heller,  (N.  J.  1899)  42 
Atl.  Rep.  155. 

6.  People  v.  Rawson,  61  Barb.  (N.  Y.)  631. 
See  also  the  titles  Accessory,  vol.  1,  p.  257; 
Criminal  Law,  vol.  8,  p.  280;  Homicide. 

7.  Gulf,  etc.,  R.  Co.  v.  Warner,  89  Tex.  475. 
See  also  Kansas  City,  etc.,  R.  Cd.  v.  Becker, 
63  Ark.  477,  and  see  the  title  Fellow  Serv- 
ants, vol.  12,  p.  922. 

Military  Law.  (See  also  the  title  Military 
Law.)  —  In  Rutherford  v.  U.  S.,  18  Ct.  CI.  343, 
it  was  held  that  the  word  grade,  in  Rev.  Stat. 
U.  S.,  §  15S8,  which  fixes  the  pay  of  retired 
officers  of  the  navy  at  seventy-live  per  cent,  of 
the  sea  pay  provided  for  the  grade  or  rank 
held  by  them  at  the  time  of  retirement,  re- 
ferred to  the  divisions  of  officers  into  five-year 
periods  of  service.  An  officer  retired  in  the 
third  period  of  five  years'  service  was  held 
entitled  to  seventy-five  per  cent,  of  the  sea  pay 
of  that  grade.  See  also  McClure  v.  U.  S.,  18 
Ct.  CI.  347- 

8.  Where  there  were  two  kinds  of  siding, 


known  to  the  lumber  trade  as  No.  3  siding  and 
No.  4  siding,  and  the  testimony  showed  that 
there  was  a  palpable  difference  between 
the  two,  No.  4  being  of  less  value  than  No. 

3,  it  was  held  not  error  to  instruct  the  jury 
that  if  lumber  sent  to  the  defendants  who  had 
ordered  "  No.  3  siding  "  was  of  poor  quality, 
but  still  was  No.  3,  thev  would  be  bound  to 
pay  the  full  price  of  No.  3;  but  it  it  was  Xo. 
4  tbey  were  only  bound  to  pay  the  price  of  No. 

4.  The  difference  must  be  one  of  "  kind," 
and  where  the  witnesses  and  court  used  the 
word  grade  in  the  sense  of  a  division  into 
different  kinds,  the  jury  could  not  be  misled 
by  it.  The  court  said  that  it  was  a  mere  play 
upon  words  to  say  that  because  grade  means 
also  quality,  therefore  only  quality  was  meant 
when  the  word  grade  was  used,  and  that  the 
context  of  boih  the  testimony  and  the  charge 
fully  illustrated  that  no  such  confusion  was 
intended  or  expressed.  Whitehall  Mfg.  Co. 
v.  Wise,  21  W.  N.  C.  (Pa.)  268.  See  also  the 
title  Logs  and  Logging. 

Graders'  Rejections.  —  See  Merehin  v.  Ball,  68 
Cal.  205. 

9.  Grading  Streets.  (See  also  the  titles  High- 
ways; Municipal  Corporations;  Streets 
and  Sidewalks.)  —  Davies  v.  East  Saginaw, 
66  Mich.  39.  In  that  case  it  was  held  that  un- 
der a  contract  for  grading,  the  work  of  remov- 
ing bridges,  platforms,  crosswalks,  sidewalks, 
hitching  posts,  etc.,  was  included. 

In  Leavenworth  v.  Rankin,  2  Kan.  357,  it 
was  held  that  the  word  grade  included  remov- 
ing dirt  from  one  point  and  placing  it  at  an- 
other on  the  street,  and  bringing  the  surface 
to  a  certain  line. 

In  Spokane  v.  Browne,  8  Wash.  322,  it  was 
said-  "  These  objections  are  untenable,  for 
we  think  the  character  of  the  improvements 
made,  viz.,  '  grading,  grubbing,  gutteringt 
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GRADE  CROSSINGS—  GRADUATE. 


Definition*. 


GRADE  CROSSINGS.  —  Sec  the  title  Crossings,  vol.  8,  pp.  349,  384,  432. 

GRADING  CONTRACTS.  —  See  the  title  WORKING  CONTRACTS. 

GRADUATE  -  GRADUATION.  —  To  graduate  means  to  regulate  by  degrees  ; 
to  proportion ;  to  adjust;  as,  to  graduate  punishment.1  To  graduate  also 
means  to  receive  a  degree  in  a  college  or  university.2 


and  curbing  Washington  street,'  was  suffi- 
ciently described  by  the  use  of  the  word 
graded  in  the  ordinance." 

In  Little  Rock  v.  Citizens'  St.  R.  Co.,  56 
Ark.  28,  it  was  said:  "  The  inquiry  sug- 
gested is,  what  is  meant  by  grades?  Used  in 
reference  to  streets,  it  has  two  distinct  mean- 
ings. By  the  first,  it  signifies  the  line  of  the 
street's  inclination  from  the  horizontal;  by 
the  second,  a  part  of  the  street  inclined  from  the 
horizontal.  Century  Diet.  That  is,  it  some- 
times signifies  the  line  established  to  guide 
future  construction,  and  at  other  times  the 
street  wrought  to  the  line." 

In  Smith  v.  Washington,  20  How.  (U.  S.) 
14S,  it  was  said:  "  Hills  must  be  cut  down 
and  hollows  filled  up,  or,  in  other  words,  the 
road  must  be  graded  or  '  reduced  to  a  certain 
degree  of  uscent  or  descent,'  which  is  the 
proper  definition  of  the  verb  '  to  grade.'  " 

Macadamizing.  —  In  State  v.  District  Ct.,  33 
Minn.  164,  it  was  held  that  grading  might  in- 
clude macadamizing. 

Grading  a  Highway.  —  A  statute  of  Rhode 
Island  provided  for  the  compensation  in  dam- 
ages of  the  injuries  caused  to  the  owners  of 
abutting  property  by  any  change  in  the  grade 
of  a  highway.  On  the  question  whether  this 
statute  applied  to  a  case  where  there  was  a 
change  of  grade  in  a  highway  in  which  the 
former  grade  had  not  been  established  by  the 
public  authorities,  it  was  urged  by  counsel 
that  if  it  were  so  construed  as  10  include  such 
case,  it  would  follow  that  any  existing  high- 
way which  had  been  wrought  might  be  re- 
garded as  graded,  and,  consequently,  that  no 
such  highway  could  be  graded  by  order  of  the 
public  authorities  without  entitling  abutters  in- 
jured bv  the  change  to  damages  —  a  proposi- 
tion that  confessedly  could  not  be  maintained. 
But  the  court,  which  held  that  the  case  in  dis- 
pute was  included  within  the  statute,  said  in 
answer  to  this  objection:  "  To  grade  a  high- 
way is  to  do  moie  than  simply  prepare  it  for 
travel,  for  this  may  often  be  accomplished  by 
slight  superficial  changes."  Aldrich  v.  Alder- 
men, 12  R.  I.  241. 

Changing  Grade  of  Street.  —  By  the  charter  of 
a  city,  a  grade  established  by  the  city  could 
not  be  changed  or  altered  except  upon  the 
petition  of  the  owners  of  two-thirds  in  value 
of  the  property  on  both  sides  of  the  street 
where  the  change  was  to  be  made.  The  city, 
by  ordinance,  without  any  petition  having 
been  presented,  caused  a  street  with  an  estab- 
lished grade  to  be  macadamized.  The  material 
used  for  macadamizing  raised  the  street  about 
twelve  inches.  It  was  held  that  the  ordinance 
and  the  paving  thereunder  were  not  in  conflict 
with  the  charter.  The  court  said:  "  This 
was  the  only  change  [the  change  in  the  level 
of  the  street  caused  by  the  paving]  that  can  be 
claimed,  but  it  cannot  be  considered  an  altera- 
tion of  the  grade,  for  we  will  presume,  in  the 
absence  of  any  proof  to  the  contrary,  that  the 
surface  of  the  street  was  left  at  the  proper 


grade  line  to  receive  the  material."  Warren 
v.  Henly,  31  Iowa  31. 

1.  State  v.  Liverpool,  etc.,  Ins.  Co.,  40  La. 
Ann.  465.  See  also  State  v.  O'Hara,  36  La 
Ann.  93. 

Graduation  of  Taxes.  (See  also  the  title  Tax- 
ation.)—  Graduation  when  applied  to  taxes 
means  a  proportionate  scale  of  the  tax  on  a 
basis  which  is  reasonable,  fair,  and  just.  Par- 
chen  v.  Ashby,  5  Mont.  68. 

A  law  which  divides  insurance  companies 
into  several  classes  according  to  the  amount 
of  premiums  received,  and  imposes  on  each 
class  a  different  license  tax,  greater  upon  those 
receiving  a  larger  amount  of  premiums  than 
on  those  receiving  less,  complies  with  the  re- 
quirement of  graduation.  States.  Liverpool, 
etc.,  Ins.  Co.,  40  La.  Ann.  463. 

2.  Graduate  in  Medicine.  (See  also  the  title 
Physicians  and  Surgeons.) — A  statute  re- 
quired that  a  county  physician  should  be  a 
suitable  graduate  of  medicine.  In  construing 
this  provision  in  People  v.  Eichelroth,  78  Cal. 
143,  the  court  said-  "  The  case  turns  on  the 
meaning  of  the  words'  some  suitable  graduate 
in  medicine.'  Technically,  the  word  graduate 
implies  a  degree  and  regular  curriculum. 
Webster  defines  the  verb  graduate,  '  to  pass  to 
or  to  receive  a  degree  in  a  college  or  uni- 
versity.' But  we  do  not  think  it  necessary  to 
give  to  the  word  as  used  in  this  statute  a  strict 
and  technical  definition.  *  *  *  The  tests 
of  qualification  to  practice  medicine  in  this 
state  are  of  two  kinds:  (1)  the  diploma  from 
a  medical  college  or  incorporated  society;  and 
(2)  a  satisfactory  examination  before  the  board. 
The  evidence  required  in  the  first  class  of 
cases  to  entitle  the  applicant  to  practice  is  a 
diploma  and  certificate  of  the  board;  and  in 
the  second  class,  a  certificate  showing  that  the 
holder  thereof  has  been  duly  examined  and  is 
entitled  to  practice.  We  do  not  think  that  it 
was  the  intention  of  the  legislature  to  provid- 
that  while  those  confined  in  the  jails  or  hos- 
pitals might  be  treated  by  a  physician  holding 
a  diploma  from  some  medical  institute  author- 
ized by  law  to  confer  the  degree  of  doctor  of 
medicine,  a  physician  who  had  passed  a  satis- 
factory examination  before  the  board  of  ex- 
aminers of  the  state  medical  society  of  this 
state  should  not  be  qualified  or  allowed  by  law 
to  treat  such  patients.  The  words  '  suitable 
graduate  in  medicine,'  we  think,  as  used  in 
the  act  before  us,  mean  one  legally  licensed  to 
practice  medicine  and  surgery  under  the  laws 
of  this  state." 

Naval  Academy.  —  In  Leopold  v.  U.  S.,  18  Ct. 
CI.  557,  it  was  said:  "  In  the  universities  the 
students  who  have  honorably  passed  through 
the  prescribed  course  of  study  and  received 
certificates  to  that  effect  are  known  and  cata- 
logued as  graduates.  According  to  the  dic- 
tionaries, it  is  a  proper  designation.  Cadet 
engineers  who  have  successfully  completed 
their  academic  course,  passed  the  closing  ex- 
amination, and  received  from  the  academic 


1 109 


Volume  XIV. 


Definitions. 


GRAIN—  GRANDCHILD. 


Definitions 


GRAIN.  —  "  Grain  "  signifies  corn  in  general,  or  the  fruits  of  certain  plants 
which  constitute  the  general  food  of  man  and  beast,  as  wheat,  rye,  barley, 
oats,  and  maize.1 

GRAIN  ELEVATORS.  —  See  the  titles  Elevators,  vol.  10,  p.  944; 

Warehouses. 

GRAIN  INSPECTION.  —  See  the  title  Inspection  Laws. 

GRAIN  SPECULATIONS.  —  See  the  titles  Gambling  Contracts,  ante; 
Stock  and  Produce  Exchange;  and  see  Board  of  Trade,  vol.  4,  p.  594. 

GRAMMAR.  —  Bad  grammar  alone  does  not  vitiate  a  legal  instrument.3 

GRANARY.  —  See  the  title  BURGLARY,  vol.  5,  p.  56. 

GRAND  BILL  OF  SALE.  (See  also  the  titles  Bills  OF  Sale,  vol.  4,  p.  561  ; 
Ships  and  Shipping.)  —  A  grand  bill  of  sale  is  an  instrument  whereby  a 
ship  is  conveyed. 

GRANDCHILD.    (See  also  the  titles 
Issues;  Shelley's  Case,  Rule  In; 
daughter.3 

board  certificates  to  that  effect,  have  hitherto 
been  called  in  navy  parlance  graduates.  In 
the  official  navy  register,  revised  and  pub- 
lished twice  a  year,  they  are  ranged  under  the 
head  of  graduates.  Under  the  head  of  '  date 
of  graduation'  the  time  when  they  left  the 
academy  is  given.  Under  the  head  of  '  sea 
service  since  graduation  '  all  sea  service  after 
leaving  the  academy  is  recorded." 

1.  Webster's  Diet.,  followed  in  Hewitt  v. 
Watertown  F.  Ins.  Co.,  55  Iowa  323,  324; 
Smith  v.  Clayton,  29  N.  J.  L.  363. 

Flaxseed  May  Be  Grain.  —  A  policy  of  insur- 
ance that  included  "  grain  in  stacks  and  gran- 
ary "  was  held  to  insure  a  stack  of  flax  that 
was  raised  for  the  seed  and  not  the  fiber. 
The  court  said:  "  After  it  [the  flaxseed]  has 
been  ground  and  the  oil  largely  extracted,  the 
residuum  is  the  '  oil  cake  '  known  to  com- 
merce, which  is  largely,  if  not  exclusively, 
used  as  food  for  cattle  and  other  beasts,  and  is 
highly  nutritious.  This  being  so,  flaxseed 
comes  within,  to  an  extent  at  least,  the  defini- 
tion of  grain  given  by  Mr.  Webster."  Hewitt 
v.  Watertown  F.  Ins.  Co.,  55  Iowa  323. 

Oats  Are  Grain.  —  A.  leased  to  C.  certain 
premises  for  five  years  from  April  1.  The 
lease  contained  a  stipulation  that  if  the  lessor 
should  sell  a  certain  lot  included  in  the  land 
leased,  the  lease  should  be  null  and  void 
in  regard  to  it.  But  it  was  further  provided 
in  the  lease  in  regard  to  the  sale  of  this  lot  as 
follows:  "  Should  the  said  A.  sell  the  last- 
mentioned  lot  at  any  time  after  the  said  C.  has 
planted  trie  same  [»".  <?.,  planted  it  with  corn], 
he  shall  have  the  privilege  of  sowing  grain  on 
the  same."  C.  planted  corn  on  the  lot  in  May, 
and  A.  sold  it  in  the  following  June.  C. 
sowed  oats  on  the  corn  ground  the  succeeding 
spring,  and  subsequently  entered  and  took  the 
crop.  The  purchaser  of  the  lot  thereupon 
brought  an  action  of  replevin  to  recover  the 
oats.  But  the  court  held  that,  there  being 
nothing  in  the  lease  to  show  that  grain  was 
not  used  in  its  ordinary  sense,  it  must  be  con- 
strued to  include  oats,  according  to  Webster's 
definition,  and  that  C,  the  tenant,  was  there- 
fore entitled  to  the  crop.  Smith  v.  Clayton, 
29  N.  J.  L.  357. 

Peas  Are  Grain,  —  A  statute  of  South  Carolina 
made  it  larceny  to  take  from  a  field  "  anv  cot- 
ton, corn,  rice,  or  other  grain,  fraudulently. 


Child  —  Children,  vol.  5,  p.  1082; 
Wills.)  — The  child  of  a  son  or 


with  intent  secretly  to  convert  the  same." 
In  a  prosecution  under  the  statute,  the  indict- 
ment charged  the  defendant  with  "  taking 
grain  from  a  field."  The  proof  was  that  he 
had  taken  a  half-bushel  of  peas.  It  was  held 
that  peas  were  included  within  the  word  grain 
as  used  in  the  statute.  The  court  said: 
"  The  legislature,  I  suppose,  used  the  words 
other  grain  '  as  words  of  common  parlance, 
and  in  the  same  sense  in  which  they  were  used 
in  other  acts.  By  reference  to  the  Act  of  1817, 
relating  to  trading  with  slaves,  it  will  be  found 
that  the  legislature  regarded  peas  as  grain 
The  words  are  '  corn,  rice,  peas,  or  other 
grain;  '  showing  clearly  that  they  were  con- 
sidered as  much  grain  as  corn  and  rice;  and 
I  am  very  confident  that,  in  the  published 
prices  current,  peas  are  put  down  with  corn, 
wheat,  and  oats,  under  the  general  head  of 
grain."  State  v.  Williams,  2  Strobh.  L.  (S. 
Car.)  474. 

Sugar-cane  Seed  Is  Grain. — A  statute  of  Georgia, 
passed  in  1862,  the  purpose  of  which  pur- 
ported to  be  "  to  prevent  the  unnecessary  con- 
sumption of  grain  by  distillers  and  manu- 
facturers of  spirituous  liquors  in  Georgia," 
provided  that  it  should  be  unlawful  for  any 
person  to  make  any  spirituous  liquors  "  out 
of  any  corn,  wheat,  rye,  or  other  grain,  ex- 
cept for  medicinal  purposes,"  etc  ,  and  under 
a  license.  In  an  indictment  under  the  stat- 
ute, it  was  held  that  millet,  or  sugar-cane 
seed,  was  included  in  the  phrase  "  other 
grain."  The  court  said:  "  The  sugar-cane 
seed  comes  clearly  within  this  definition  [Web- 
ster's definition  of  grain];  for  they  are  seeds 
used  for  food  of  man  and  beast,  and  during 
the  war  became,  in  some  localities,  a  verr 
important  article  of  food."  Holland  v.  State, 
34  Ga.  455. 

2.  State  v.  Shaw,  58  N.  H.  74;  State  v.  Whit- 
ney, 15  Vt.  298;  Broom's  Legal  Maxims  535. 
See  generally  the  title  Interpretation  and 
Construction. 

3.  Grandchild.  —  Otterback  v.  Bohrer,  87  Va. 
548. 

In  Heyward  v.  Hasell,  2  S.  Car.  518,  it  was 
said:  " A  grandchild  is  certainly  understood 
by  all  who  use  the  English  language  as  one 
in  the  degree  of  relationship  in  the  second 

step." 

Word  of  Purchase.  —  Grandchild  is  a  word  of 
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Definitions. 


GRAND  JURY.  —  Sec  the  title  Jury  and  Jury  Trial. 
GRAND  LARCENY.  —  See  the  title  Larceny. 
GRAND  LIST.  —  See  note  i. 
GRANITE.  —  See  note  2. 

GRANT.  (See  also  the  titles  DEEDS,  vol.  9,  p.  87  ,  Gifts,  ante,  p.  1006; 
Patents;  Public  Lands;  Spanish  Land  Grants;  State  Lands.)  — 
The  verb  "to  grant"  means:  (1)  To  give  over;  to  make  conveyance  of;  to 
give  the  possession  or  title  of;  to  convey — usually  in  answer  to  petition. 
(2)  To  confer  or  bestow,  with  or  without  compensation,  particularly  in  answer 
to  praver  or  request.  (3)  To  admit  as  true  when  disputed  or  not  satisfactorily 
proved;  to  yield  belief  to;  to  allow;  to  yield;  to  concede.  Synonyms, 
to  give,  confer,  bestow,  convey,  transfer,  admit,  allow,  concede.  And  the 
word  "grant,"  as  a  noun,  means  :  (1)  The  act  of  granting;  a  bestowing  or 
conferring ;  concession  ;  admission  of  something  as  true.  (2)  The  thing 
granted  or  bestowed;  a  gift;  a  boon.  (3)  A  transfer  of  property  by  deed  or 
writing,  especially  an  appropriation  or  conveyance  made  by  the  government ; 
as  a  grant  of  land.3 


purchase  and  not  of  limitation.  Halstead  v. 
Hall,  60  Md.  212;  Wright  v.  Wright,  41  N.  J. 
Eq.  387. 

"  Youngest  Child  of  All  My  Said  Children."  —  A 

testator  devised  his  esLate  in  trust  "  until  the 
youngest  child  of  all  my  said  children  shall 
have  attained  the  age  of  twenty-one  years." 
It  was  held  that  by  the  youngest  child  of  Lis  said 
children  his  youngest  grandchild  was  meant. 
Otterback  v.  Bohrer,  87  Va.  548,  where  the 
court  said:  "  What  does  grandchild  mean? 
Webster  says  grandchild  means  a  son's  or 
daughter's  child.  If  he  wished  to  speak  of 
his  youngest  child,  would  not  he  say  '  my 
youngest  child  '?  If  he  did,  would  there  be 
the  slightest  ambiguity  in  such  an  expression? 
The  expression  '  the  youngest  of  all  my  chil- 
dren '  would  mean  his  youngestchild;  but  the 
expression  '  the  youngest  child  of  all  my  said 
children  '  means  obviously  his  youngest 
grandchild." 

Great-grandchildren.  —  The  term  grand- 
children without  something  further  to  extend 
its  natural  signification  does  not  include  great- 
grandchildren.  Hone  v.  Van  Schaick,  3  Barb. 
Ch.  (N.  Y.)  488,  affirmed  3  N.  Y.  538;  Orford 
v.  Churchill,  3  Ves.  &  B.  59;  Heyward  v. 
Hasell,  2  S.  Car.  518;  Arnold  v.  Congreve,  1 
Russ.  &  M.  209;  Strutt  v.  Finch,  7  L.  J.  Ch. 
176. 

A  teslatcr  devised  property  to  his  children 
and  provided  that  if  any  of  them  should  die  the 
proportion  of  such  child  should  be  given  to  his 
(the  child's)  children.  One  of  the  testator's 
children  died  leaving  a  daughter  and  a  son, 
and  this  son  died  leaving  a  widow  and  chil- 
dren; it  was  held  that  his  proportion  went  to 
his  sister  and  not  to  his  children.  The  court 
said:  "  It  is  further  contended  that  as  the 
word  '  children  '  may  be  interpreted  to  mean 
grandchildren,  Bowker  v.  Bowker,  148  Mass. 
198,  so  the  word  grandchildren  may  be  inter- 
preted to  mean  '  great-grandcJiildren,'  and 
that  when  the  fund  comes  to  be  divided,  if 
there  are  no  grandchildren  then  living,  the 
great-grandchildren  may  take  under  the  will. 
But,  whatever  construction  may  be  given  if 
there  are  no  grandchildren  when  the  last  child 
of  the  testator  dies,  it  is  manifest  that  the  tes- 
tator did  not  intend  to  go  beyond  grandchil- 


drew  if  there  were  any  of  this  class  living  when 
the  principal  is  to  be  disposed  of.  The  estate 
is  then  to  be  divided,  not  per  stirpes,  bulper 
capita.  The  language  is  1  to  my  grandchil- 
dren who  may  then  be  living,  to  be  equally 
divided  between  them.'  "  Bragg  v.  Carter, 
171  Mass.  324. 

In  Hussey  v.  Dillon,  Ambl.  603,  2  Eden  194, 
it  was  said  that  grandchildren  includes  great- 
grandchildren  and  all  other  descendants ;  but 
in  Pemberton  v.  Parke,  5  Binn.  (Pa.)  601, 
Chief  Justice  Tilghman  said  of  this  case: 
"  Lord  Northington  says  that  in  common  par- 
lance the  word  grandchildren  includes  great- 
grandchildren  and  all  other  descendants.  In 
this  I  think  h*.  goes  too  far.  In  common  par- 
lance we  understand  grandchildren  to  mean 
children  of  children.  But  it  is  certain  that 
where  it  appears  by  the  will  that  the  testator 
meant  to  comprehend  great-grandchildren, 
the  courts  have  given  it  a  construction  agree- 
able to  the  intent."  See  also  Coates  St.,  2 
Ashm.  (Pa.)  23. 

The  Illegitimate  Child  of  a  Daughter  Is  Not  a 
Grandchild. —  Ferguson  v.  Mason,  2  Sneed 
(Tenn.)  618. 

The  Widow  of  a  Grandchild  Is  Not  a  Grandchild. 

—  Hussey  v.  Dillon,  Ambl.  603,  2  Eden  194; 
Bragg  v.  Carter,  171  Mass.  324. 

Children  of  a  Stepchild  Are  Not  Grandchildren. 

—  Cutter  v.  Doughty,  7  Hill(N.  Y.)  305,  revers- 
ing the  judgment  of  the  Supreme  Court  in  23 
Wend.  (N.  Y.)  513.  The  same  will  was  con- 
strued as  to  another  point  in  Matter  of  Hallet, 
8  Paige  (N.  Y.)  375. 

1.  Grand  List  —  Taxation.  (See  also  the  title 
Taxation.)  —  In  Wilson  v.  Wheeler,  55  Vt. 
452,  it  was  said:  "  The  terms'  list  '  and  grand 
list,  as  they  are  used  in  our  statutes,  mean  a 
schedule  of  the  polls  and  ratable  estate  of  the 
inhabitants  upon  which  taxes  are  to  be 
assessed." 

2.  Granite  Building.  —  A  policy  of  insurance 

described  the  property  insured  as  contained  in 
a  "  granite  building."  It  was  held  that  the 
phrase  might  designate  a  building  with  a 
granite  front  only.  Medina  v.  Builders'  Mut. 
F.  Ins.  Co.,  120  Mass.  225.  See  generally  the 
title  Fire  Insurance,  vol.  13,  p.  107. 

8.  State  v.  New  Orleans,  50  La.  Ann.  880. 
11  Volume  XIV. 


Definition. 


GRANT. 


Definition. 


common  Law.  —  At  common  law  a  gn 

Other  Definitions.  —  In  Estes  Park  Toll  Road 
Co.  v.  Edwards,  3  Colo.  App.  77,  it  was  said 
that  a  grant  is  "An  act  evidenced  by  letters 
patent  under  the  great  seal,  granting:  some- 
thing from  the  king  to  a  subject,"  Cruise 
Dig.,  tits.  33,  34.  "A  transfer  by  deed  of  that 
which  cannot  be  passed  by  livery,"  Muckle- 
stone  v.  Thomas,  Willes  147,  149.  "A  generic 
term,  applicable  to  all  transfers  of  real  prop- 
erty," 3  Wash.  Real  Prop.,  181,  353.  "A 
technical  term,  made  use  of  in  deeds  of  con- 
veyance of    lands   to   import   a  transfer," 

3  Wash.  Real  Prop.  378,  380.  See  also  Mc- 
Ferran  v.  Kinney,  22  Mo.  App.  562;  Whitney 
v.  Richardson,  59  Hun  (N.  Y.)  603. 

Concession.  —  See  Western  Min.,  etc.,  Co.  v. 
Peytona  Cannel  Coal  Co.,  8  W.  Va.  446. 

Give  —  Confer  —  Corporate  Powers.  (See  also 
the  title  Corporations  (Private),  vol.  7,  p. 
620.)  —  The  Constitution  of  Pennsylvania  pro- 
vided that  the  legislature  should  not  grant  any 
power  or  privilege  which  the  courts  were 
authorized  to  grant.  In  construing  this  pro- 
vision the  court  said:  "  The  word  grant,  as 
employed  in  the  amendment  of  1864,  is  pos- 
sessed of  no  technical  meaning.  It  is  used  in 
its  common  signification.  It  means  to  give, 
to  confer,  to  bestow.  The  legislature  shall 
not  give,  or  confer,  or  bestow  any  power  or 
any  privilege,  if,  at  the  time  at  which  such  ap- 
plication may  be  made  tD  them,  the  courts  are 
clothed  with  authority  to  grant  the  same 
powers  and  privileges.'  Matter  of  Clinton 
St.,  2  Brews.  (Pa.)  606.  Accordingly  it  was 
held  that  the  legislature  could  not  grant  cor- 
porate powers  to  any  association  where  the 
right  to  grant  such  authority  was  lodged  in 
the  courts. 

In  Atty.-Gen.  v.  Chicago,  etc.,  R.  Co.,  35 
Wis.  560,  it  was  said:  "And  we  feel  bound 
to  hold,  and  find  no  difficulty  in  holding,  the 
phrase  in  the  amendment  'to  giant  corporate 
powers  or  privileges'  to  mean  in  principle/  dona- 
tionis,  and  equivalent  to  the  phrase 'to  grant 
corporate  charters.'  This  is  implied  not  only 
by  the  word  grant,  but  also  by  the  word  'cor- 
porate.' " 

Land.  —  In  Gray  v.  Darby,  Mart.  &  Y. 
(Tenn.)  403,  the  court  said  that  by  the  term 
grant  the  legislature  meant  the  land  covered 
by  the  grant,  and  not  merely  a  paper  purport- 
ing to  be  a  patent. 

Estate.  —  In  U.  S.  v.  Arredondo,  6  Pet.  (U. 
S.)  744,  the  court  said:  "  By  grants  of  land 
we  do  not  mean  the  mere  grant  itself,  but  the 
right,  title,  legal  possession  and  estate,  prop- 
erty, and  ownership  legally  resulting  upon  a 
grant  of  land  to  the  owner."  See  also  U.  S.  v. 
Miranda,  16  Pet.  (U.  S.)  153. 

General  Sense  of  Term.  —  In  Durant  v.  Ritchie, 

4  Mason  (U.  S.)  69,  the  court  said:  "  The 
word  grant  is  nomen  generallsslmum .  It  con- 
cludes all  sorts  of  conveyances."  See  also 
Elliott  v.  Shaw,  32  Ohio  St.  433. 

"  The  word  grant  is  of  general  extent,  and 
may  amounl  to  a  grant,  feoffment,  gift,  lease, 
release,  confirmation,  or  surrender.  Litt., 
§  531;  Co.  Litt.  301  b,  302  a."  Chester  v.  Wil- 
lan,  2  Sau nd.  96  a. 

Same  —  Married  Women.  —  A  statute  provided 
that  it  should  be  lawful   for  any  married 


t  was  proper  to  transfer  an  incorporeal 

woman  to  receive  by  gift,  grant,  or  bequest 
any  real  or  personal  property  and  to  hold  the 
same  as  if  she  were  a  single  female.  It  was 
held  that  by  the  term  grant  the  legislature  in- 
tended all  the  ordinary  modes  of  acquiring 
land  by  deed.  Ross  v.  Adams,  28  N.  J.  L. 
165.  See  also  Peck  v.  Walton,  26  Vt.  85;  Mc- 
Vey  v.  Green  Bay,  etc.,  R.  Co.,  42  Wis.  532. 

Mortgage.  —  In  Van  Rensselaer  v.  Sheriff,  1 
Cow.  (N.  Y.)  501,  it  was  held  that  a  mortgagee 
was  not  a  grantee. 

Same  —  Public  Lands.  (See  also  the  title  Pub 
Lie  Lands.) —  In  Wilcox  v.  John,  21  Colo.  367, 
it  was  held,  within  a  statute  providing  that 
any  grant  or  conveyance  which  a  pre-empior 
might  make  should  be  void,  that  the  word  grant 
did  not  include  a  mortgage  or  trust  deed.  See 
also  Larson  v.  Weisbecker,  1  Dec.  Dep.  Int. 
422;  Ray's  Appeal,  6  Dec.  Dep  Int.  340;  Hal- 
ing v.  Eddy,  9  Dec.  Dep.  Int.  337;  Stewart  v. 
Powers,  98  Cal.  514;  Fuller  v.  Hunt,  48  Iowa 
163;  Jones  v.  Tainter,  15  Minn.  512;  Bass  v. 
Buker,  6  Mont.  442;  Norris^.  Heald,  12  Mont. 
282;  Larison  v.  Wilbur.  1  N.  Dak.  284.  But 
see  Brewster  v.  Madden,  15  Kan.  249;  Brake 
v.  Ballou,  19  Kan.  397;  Ainsworth  v.  Miller, 
20  Kan.  220;  Mellison  v.  Allen,  30  Kan.  382. 

Same  —  Quitclaim  Deed  —  Homestead.  —  A 
statute  provided  that  a  grant  of  a  homestead 
must  be  acknowledged  by  husband  and  wife. 
It  was  held  that  the  word  grant  was  used  in  a 
generic  sense  as  a  term  applicable  to  all  trans- 
fers of  real  estate,  and  not  in  its  technical 
sense,  and  therefore  that  it  included  a  quit- 
claim deed.    Faivre  v.  Daley,  93  Cal.  664. 

Operative  Word  of  Conveyance.  (See  also  the 
title  Deeds,  vol.  9,  p.  137.)  —  The  word  grant 
when  used  in  an  instrument  is  construed  as  an 
operative  word  of  conveyance.  Harlovve  v. 
Hudgins,  84  Tex.  111;  Lambert  v.  Smith,  9 
Oregon  193. 

Convey.  —  The  word  "  convey"  or  "  trans- 
fer "  in  a  deed  is  of  equivalent  significance  and 
effect  with  grant.  Lambert  v.  Smith,  9  Ore- 
gon 193;  Edelman  v.  Yeakel,  27  Pa.  St.  27. 

Same  —  Lease.  —  The  plaintiff,  in  considera- 
tion of  a  right  of  way  granted  to  it  for  a  rail- 
road track,  agreed  to  pay  to  the  defendant  two 
hundred  dollars  per  year,  for  the  term  of  five 
years.  In  holding  that  this  was  a  perpetual 
conveyance  of  the  right  of  way  the  court  said: 
"  In  9  Am.  and  Eng.  Encvc.  of  Law  44  it  is 
said:  'A  grant  of  real  property  is  a  convey- 
ance by  deed.  A  grant  of  personal  properly 
is  a  conveyance  with  or  without  writing,  upon 
a  consideration,  and  accompanied  by  a  trans- 
fer of  possession.'  We  may  properly  conclude 
that  its  meaning  in  particular  cases  is  to  be 
determined  from  its  connection  and  the  man- 
ner of  its  use.  Ordinarily  the  grant  of  a  thing 
for  a  consideration  is  a  sale  of  it.  In  such  a 
connection  the  word  grant  has  no  more  apt 
synonym  than  the  word  '  convey.'  We  think 
the  meaning  of  the  instrument  would  not  be 
changed  if  the  word  '  convey  '  was  substituted 
for  the  word  grant,  and  it  is  not  to  be  doubted 
that  a  leasehold  interest  could  be  conveyed  or 
granted.  *  *  *  We  are  unable  to  find  a 
single  instance  where  the  word  grant  is  con- 
strued as  '  lease,'  without  other  words  to 
control  its  meaning."  Des  Moines  County 
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hereditament  or  a  reversion  or  vested 

Agricultural  Soc.  v.  Tubbessing,  87  Iowa  140. 
Assignment    and    Grant    Synonymous.  —  See 

Spears  v.  Terry,  3  Brev.  (S.  Car.)  408;  Har- 
lowe  v.  Hudgins,  84  Tex.  107.  And  see  the 
title  Assignments,  vol.  2,  p.  1007. 

Contract  Executed.  —  A  grant  is  a  contract 
executed.  Bristoe  1.  Evans,  2  Overt.  (Tenn.) 
346;  Fletcher  v.  Peck,  6  Cranch  (U.  S.)  137. 
See  also  the  title  Impairment  of  Obligation 
of  Contracts. 

Purchase  —  Married  Women. —  In  Rich  v. 
Rich,  12  Minn.  468,  it  was  said:  "  The  word 
grant,  as  used  in  this  statute,  includes  pur- 
chase, and  applies  alike,  we  think,  to  corporeal 
and  incorporeal,  personal  and  real  property. 
In  other  words,  the  statute  was  intended  to 
secure  to  a  married  woman  any  property  by 
her  owned  before  marriage,  by  whatever 
means  acquired,  or  acquired  after  marriage  by 
any  means  except  her  own  personal  industry." 

Grant  — Permit  —  License.  (See  also  the  title 
License.) —  The  Constitution  of  Louisiana  pro- 
hibited the  public  authorities  from  loaning, 
pledging,  or  granting  any  property  of  the  state 
or  city.  It  was  held  that  the  word  grant  as 
thus  employed  did  not  include  a  mere  permit 
or  license.  But  the  common  council  of  the 
city  has  no  authority  to  enact  an  ordinance 
authorizing  a  railroad  corporation  to  erect 
buildings  upon  a  batture  in  front  of  its  riparian 
property.  Such  an  ordinance  confers  a  grant 
that  is  in  the  nature  of  a  perpetuity,  and  not 
a  license  revocable  at  the  will  of  the  munici- 
pality. Louisiana  Constr.,  etc.,  Co.  v.  Illinois 
Cent.  R.  Co.,  49  La.  Ann.  527. 

So  in  De  Haro  v.  U.  S..  5  Wall.  (U.  S.)  627, 
it  was  said:  "  There  is  a  clear  distinction  be- 
tween the  effect  of  a  license  to  enter  lands, 
uncoupled  with  an  interest,  and  a  grant.  A 
grant  passes  some  estate  of  greater  or  less  de- 
gree, must  be  in  writing,  and  is  irrevocable 
unless  it  contains  words  of  revocation,  where- 
as a  license  is  a  personal  privilege,  can  be  con- 
ferred by  parol  or  in  writing,  conveys  no  estate 
or  interest,  and  is  revocable  at  the  pleasure  of 
the  party  making  it."  See  also  Jensen  v. 
Hunter,  (Cal.  1895)  41  Pac.  Rep.  17. 

Same  —Treaties.  (See  also  the  title  Treaties.) 
—  In  Strother  v.  Lucas,  12  Pet.  (U.  S.)  436,  it 
was  said:  "  The  term  grant  in  a  treaty  com- 
prehends not  only  those  which  are  made  in 
form,  but  also  any  concession,  warrant,  order, 
or  permission  to  survey,  possess,  or  settle, 
whether  evidenced  by  writing  or  parol,  or  pre- 
sumed from  possession."  See  also  Bryan  v. 
Kenaett,  113  U.  S.  192. 

'•  Seized  in  Fee  "  —  Stipulation  of  Counsel.  — 
But  in  Seale  v.  Ford,  29  Cal.  104,  it  was  held 
that  the  words  grant  and  "  seized  in  fee,"  as 
used  in  the  stipulation  of  counsel  admitting 
certain  facts,  did  nox.ex  vi  termini  import  a  per- 
fect grant  with  specific  boundaries.  Compare 
Smith  v.  Power,  23  Tex.  33;  Brown  v.  Cham- 
bersburg  Bank,  3  Pa.  St.  201. 

Condition.  vSee  also  the  title  Trusts  and 
Trustees.) — -An  Act  of  Congress  granting 
public  lands  to  a  territory  to  aid  in  making  a 
railroad  dsclared  that  no  title  should  vest  in 
the  territory,  nor  should  any  patent  issue  for 
any  part  of  the  land,  until  twenty  miles  of  the 
railroad  were  finished.    It  was  held  that  this 


remainder  in  land.    But  in  England 

condition  was  not  repugnant,  nor  inconsistent 
with  the  word  grant.  Rice  v.  Minnesota,  etc., 
R.  Co.,  1  Black  (U.  S.)  378. 

Present  Conveyance.  —  In  Wright  v.  Rose- 
berry,  121  U.  S.  496,  it  was  said:  "The 
language  of  the  first  section  of  the  act  indi- 
cates a  grant  in  prasenti  to  each  state  of  lands 
within  its  limits  of  the  character  described. 
Its  words  '  shall  be  and  are  hereby  granted.  ' 
import  an  immediate  transfer  of  inteiest,  not  a 
promise  of  a  transfer  in  the  future." 

An  article  of  agreement  stating  that  the 
plaintiff  "  hath  granted,  bargained,  and  sold, 
and  doth  absolutely  grant,  bargain,  and  sell," 
and  covenanting  to  give  a  good  and  sufficient 
title  at  a  future  day,  upon  the  defendant's 
making  certain  payments,  does  itself  convey 
the  land,  and  the  agreement  to  give  a  good 
title  afterwards,  means  a  more  foimal  deed 
rather  than  title  strictly  speaking.  Scott  v. 
Conover,  6  N.  J.  L.  222. 

But  in  Chapman  v.  Glassell,  13  Ala.  50,  it 
was  held  that  although  a  deed  recites  that  the 
grantor  has  granted,  bargained,  and  sold  a 
tract  of  land,  the  title  will  not  pass  if  from 
the  whole  instrument  and  a  contemporaneous 
agreement  executed  by  the  parties  it  appears 
that  an  executory  contract  and  not  a  convey- 
ance of  the  land  in  prasenti  was  intended. 

The  Word  Grant  May  Mean  Grant  from  Indi- 
vidual as  Well  as  from  State.  —  St.  Louis,  etc., 
R.  Co.  v.  Whitaker,  68  Tex.  630. 

Divorce.  (See  also  the  title  Divorce,  vol.  9, 
p.  730.)  —  A  statute  provided  that  a  sentence 
of  imprisonment  for  life  should  dissolve  the 
marriage  of  the  prisoner  without  any  divorce 
proceedings.  It  was  held  that  this  statute  was 
not  in  conflict  with  a  constitutional  provision 
that  the  legislature  should  net  grant  any  di-l 
vorce.    State  v.  Duket,  go  Wis.  272. 

Granted  Lands.  (See  also  the  title  Public 
Lands.) —  In  Barney  ?>.  Winona,  etc.,  R.  Co., 
117  U.  S.  232,  it  was  said:  "  In  the  construc- 
tion of  land-grrant  acts  in  aid  of  railroads 
there  is  a  well-established  distinction  observed 
between  '  granted  lands  '  and  '  indemnity 
lands.'  The  fcimer  are  those  falling  within 
the  limits  specially  designated,  and  the  title 
to  which  attaches  when  the  lands  are  located 
by  an  approved  and  accepted  survey  of  the 
line  of  the  road  filed  in  the  land  department, 
as  of  the  date  of  the  Act  of  Congress.  The 
latter  are  those  lands  selected  in  lieu  of  par- 
cels lost  by  previous  disposition  or  reservation 
for  other  purposes,  and  the  title  to  which  ac- 
crues only  from  the  time  of  their  selection." 
See  also  Wisconsin  Cent.  R.  Co.  t>.  Price 
County,  133  U.  S.  513;  U.  S.  v.  Missouri,  etc., 
R.  Co.,  141  U.  S.  375;  Northern  Pac.  R.  Co. 
v.  U.  S.,  36  Fed.  Rep.  287;  Barney  v.  Winona, 
etc.,  R.  Co.,  24  Fed.  Rep.  889;  U.  S.  v.  Bur- 
lington, etc.,  R.  Co.,  98  U.  S.  334;  St.  Paul, 
etc.,  R.  Co.  v.  Winona,  etc.,  R.  Co.,  112  U.  S. 
720. 

Founded  upon  a  Grant.  —  See  King  v.  Travis, 
4  Hayw.  (Tenn.)  283,  284. 

Escheat  Grant.  —  See  the  title  Escheat,  vol. 
II,  p.  315.  And  see  Casey  v.  Inloes,  I  Gill 
(Md.)  506,  507. 

Charities.  —  The  Constitution  of  Louisiana 
forbade  a  grant  of  any  fund  of  a  municipal 
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and  the  United  States  a  grant  is  now  effectual  to  transfer  an  estate  in  fee  in 
land  in  possession.1 

Personal  Property.  —  The  word  "grant"  is  more  aptly  applied  to  real  than  to 
personal  property,2  but  where  such  appears  to  have  been  the  intention  the 
term  may  be  referred  to  personalty.3 

Covenants.  —  It  has  been  provided  in  a  number  of  statutes  that  the  word 
"  grant,"  or  the  words  "  grant,  bargain  and  sell,"  in  any  conveyance  by  which  an 
estate  of  inheritance  or  fee  simple  is  to  be  passed,  shall  raise  certain  covenants 
against  the  grantor  and  sometimes  against  his  heirs.  This  subject  has  already 
been  fully  treated  under  an  appropriate  title.4  In  addition  will  be  found  in 
the  note  a  number  of  cases  dealing  more  especially  with  the  terms  "  grant  " 
and  "  grant,  bargain,  and  sell,"  as  used  in  the  statutes.5 


corporation  to  any  person  or  persons.  It  was 
held  that  this  included  appropriations  in  favor 
of  charitable  associations.  State  v.  New  Or- 
leans, 50  La.  Ann.  8S0.  See  generally  the  title 
Municipal  Corporations. 

Granted  and  Admitted  Held  Synonymous.  — 
Glenn  v.  Dimmock,  43  Fed.  Rep.  550. 

Grant  of  Administration.  (See  also  the  titles 
Executors  and  Administrators,  vol.  11,  p. 
759;  Probate.)  —  Grant  of  administration  im- 
ports not  only  a  tender  of  administration  to 
the  person  named  as  administrator  in  the  de- 
cree, but  also  an  acceptance  thereof  by  the 
grantee.    Dawley  v.  Probate  Ct.,  16  R.  I.  694. 

1.  Ocheltree  s.  McClung,  7  W.  Va.  235; 
Rich  v.  Rich,  12  Minn  468;  San  Francisco, 
etc.,  R.  Co.  v.  Oakland,  43  Cal.  502;  Dudley 
v.  Sumner,  5  Miss.  471.  See  also  the  titles 
Incorporeal  Hereditaments;  Remainders 
and  Executory  Interests. 

2.  Keal  Property. —  The  term  grant  is  ap- 
plicable only  to  the  transfer  of  real  property. 
Robertson  v.  Smith,  1  Mont.  410;  Hopkins  v. 
Noyes,  4  Mont.  557. 

Chose  in  Action.  —  The  term  grant  is  seldom 
if  ever  applied  to  the  transfer  of  a  chose  in 
action,  and  nothing  short  of  a  manifest  pur- 
pose to  apply  it  would  carry  that  meaning 
with  the  use  of  the  word.  Elliott  v.  Shaw,  32 
Ohio  St.  433. 

Devise.  —  A  statute  provided  that  nominal 
conditions  annexed  to  a  crmat  or  conveyance 
might  be  disregarded.  In  other  sections  the 
words  grant  and  '  devise  '  were  referred  to  as 
distinct.  It  was  held  that  the  statute  had  no 
application  to  a  devise.  Johnson  v.  Warren, 
74  Mich.  491. 

3.  Rich  v.  Rich,  12  Minn.  468;  Abbey  v. 
Deyo,  44  Barb.  (N.  Y.)  379. 

Personal  Property.  —  In  Spaulding  v.  Day,  10 
Allen  (Mass.)  9S,  it  was  said:  "  The  wood  is 
personal  property,  and  it  came  to  the  plain- 
tiff by  grant.  '  Gifts  or  grants,'  says  Black- 
stone,  '  which  are  a  method  of  transferring 
personal  property,  are  thus  to  be  distinguished 
from  each  other,  that  gifts  are  always  gratui- 
tous; grants  are  upon  some  consideration  or 
equivalent.'  '  Grants  or  gifts  of  chattels  per- 
sonal are  the  act  of  transferring  the  right  and 
possession"  of  them,  whereby  one  man  re- 
nounces, and  another  man  immediately  ac- 
quires, all  title  and  interest  therein.  2  Black. 
Com.  440/441.'  "  See  also  Dickeschied  v.  Ex- 
change Bank,  28  W.  Va.  359. 

4.  See  the  title  Covenants,  vol.  8,  p.  78. 

5.  Common  Law.  —  At  common  law  the  word 
grant,  or  the  words  "  grant,  bargain,  and  sell," 


did  not  import  a  warranty  of  any  kind.  Gee 
v.  Pharr,  5  Ala.  586;  Wheeler  v.  Wayne 
County,  132  111.  605;  Aiken  v.  Franklin.  42 
Minn.  91;  Hoy  v.  Taliaferro,  8  Smed.  &  M. 
(Miss.)  727;  Duncan  v.  Lane,  8  Smed.  &  M. 
(Miss.)  744;  Douglas  v.  Lewis,  3  N.  Mex.  345; 
Frost  v.  Raymond,  2  Cai.  (N.  Y.)  188.  See 
also  Co.  Lilt.  384  a;  Bac.  Abr.,  tit.  Covenant, 
B;  Spencer's  Case,  5  Coke  17  a;  Person  v. 
Jones,  2  Rolle  399;  Pincombe  v.  Rudge,  Hob. 
3;  Nokes  v.  James,  Cro.  Eliz.  674;  Brown  v. 
Haywood,  3  Keb.  188,  617. 

Separate  and  Distinct  Covenants.  —  A  Missouri 
statute  provided  that  the  words  "  grant,  bar- 
gain, and  sell  "  should  be  construed  as  "  the 
following  expressed  covenants,"  enumerating 
them.  It  was  held  that  thecovenants  implied 
were  separate  and  independent  of  each  other. 
Alexander  v.  Schreiber,  10  Mo.  460,  13  Mo.  272. 

Running  with  Land.  —  In  Dickson  v.  Desire, 
23  Mo.  151,  it  was  held  that  a  statutory  cove- 
nant implied  in  the  words  "  grant,  bargain, 
and  sell  "  was  a  covenant  running  with  the 
land.  See  also  Magwire  v.  Riggin,  44  Mo. 
512;  Jones  v.  Whitsett,  79  Mo.  191;  Chambers 
v.  Smith,  23  Mo.  174;  Cockrell  v.  Proctor,  65 
Mo.  41;  Conklin  v.  Hannibal,  etc.,  R.  Co.,  65 
Mo.  533. 

Use  of  Only  One  Word.  —  Where  the  words 
"  grant,  bargain,  and  sell  "  are  made  by  stat- 
ute a  warranty  of  an  indefeasible  title,  the  use 
of  only  one  or  two  of  those  words  will  not  have 
that  effect.  Wheeler  v.  Wayne  County,  132 
111.  599.  See  also  Gee  v.  Pharr,  5  Ala.  586; 
Claunch  v.  Allen,  12  Ala.  159;  Frink  v.  Darst. 
14  111.  304;  Whitehill  v.  Gotwalt,  3  P.  &  W. 
(Pa.)  323. 

Express  Covenant.  —  In  Dun  v.  Dietrich,  3  N. 
Dak.  3,  it  was  held  that  the  implied  covenant 
against  incumbrances  raised  by  the  use  of  the 
word  grant  in  a  conveyance  in  fee  was  re- 
strained as  against  the  grantor  by  an  express 
covenant  against  incumbrances,  limited  by  its 
terms  to  the  heirs,  executors,  and  administra- 
tors of  the  grantor.  See  also  Douglass  v. 
Lewis,  131  U.  S.  75,  3  N.  Mex.  345;  Finley 
v.  Steele,  23  111.  56;  Weems  v.  McCaughan,  7 
Smed.  &  M.  (Miss.)  422;  Shelton  v.  Pease,  10 
Mo.  473;  Bowne  v.  Wolcott,  1  N.  Dak.  497. 

But  an  express  covenant  does  not  restrain 
or  limit  the  implied  covenant  when  not  incon- 
sistent with  it.  Hawk  v.  McCullough,  21  111. 
220;  Funk  v.  Voneida,  11  S.  &  R.  (Pa.)  109; 
Bender  v.  Fromberger,  4  Dall.  (Pa.)  436; 
Alexander  v.  Schreiber,  10  Mo.  460,  13  Mo. 
272. 

Same  —  Outstanding  Incumbrances.  —  la 
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Definition. 


GRANTOR  —  GRANTEE.  (See  als 
makes  a  grant.1    A  grantee  is  one  to 

Koenig  v.  Branson,  73  Mo.  634,  it  was  held 
that  the  words  "  grant,  bargain,  and  sell  " 
were  to  be  construed  as  a  statutory  covenant 
of  warranty  against  incumbrances  done  and 
suffered  by  the  grantor  or  any  person  claim- 
ing under  him  and  did  not  extend  to  out- 
standing incumbrances  over  which  the  grantor 
had  no  control.  See  also  Armstrong  v.  Darby, 
26  Mo.  517;  Clore  v.  Graham,  64  Mo.  249; 
Brodie  v.  Watkins,  31  Ark.  319. 

Same  —  Witness.  —  In  Gratz  v.  Ewalt,  2 
Rinn.  (Pa.)  95,  it  was  held  that  the  words 
"  grant,  bargain,  and  sell,"  in  the  Pennsyl- 
vania Act  of  1715,  did  not  amount  to  a  general 
warranty,  but  merely  to  a  covenant  that  the 
grantor  had  not  done  any  act  or  created  any  in- 
cumbrances whereby  the  estate  granted  by  him 
might  be  defeated;  and  therefore  the  grantor 
was  a  good  witness  to  support  a  title  derived 
under  a  mortgage  from  him  containing  those 
words. 

General  Warranty — Only  Against  Grantor's 
Own  Acts.  —  The  words  "  grant,  bargain,  and 
sell  "  have  been  held  not  to  amount  to  a  gen- 
eral warranty,  but  merely  to  a  covenant  that 
the  grantor  has  done  no  act  nor  created  any 
incumbrances  by  which  the  estate  granted  by 
him  might  be  defeated.  See  Roebuck  v. 
Dupuy,  2  Ala.  535;  Winston  v.  Vaughan,  22 
Ark.  72;  Prettyman  v.  Wilkey,  19  111.  242; 
Hawk  v.  McCullough,  21  111.  220;  Sumner  v. 
Williams,  8  Mass.  162;  Armstrong  v.  Darby, 
26  Mo.  517;  Clore  v.  Graham,  64  Mo.  249; 
Koenig  v.;  Branson,  73  Mo.  634;  Gratz  v. 
Ewalt,  2  Binn.  (Pa.)  95;  Whitehill  v.  Gotwalt, 
3  P.  &  W.  (Pa.)  322. 

Same  —  Grant,  Convey,  and  Assign.  —  In  a  con- 
tract for  the  sale  of  lands,  the  vendor  cove- 
nanted well  and  sufficiently  to  grant,  convey, 
and  assign  in  fee  simple.  It  was  held  that 
this  covenant  was  satisfied  by  deed  in  fee 
simple  with  a  special  warranty,  and  that  a 
general  warranty  was  not  necessary.  Espy 
v.  Anderson,  14  Pa.  St.  308. 

Subsequently  Acquired  Title.  —  Where  the  stat- 
ute provided  that  the  words  "  grant,  bargain, 
and  sell  "  in  a  conveyance  should  be  equiva- 
lent to  an  express  covenant  of  title,  a  title  sub- 
sequently acquired  by  the  grantor  in  a  deed  or 
trust  containing  these  words  was  held  subject 
to  sale  thereunder.  Boyd  v.  Haseltine,  no 
Mo.  203.  See  also  Cockrill  v.  Bane,  94  Mo. 
444;  King  v.  Gilson,  32  111.  348;  D'Wolf  v. 
Haydn,  24  111.  525. 

But  in  Butcher  v.  Rogers,  60  Mo.  138,  it  was 
held  that  a  grant,  bargain,  and  sale  of  the 
right,  title,  and  interest  of  the  grantor  was 
msrely  a  quitclaim  conveyance,  inoperative  to 
convey  subsequently  acquired  title. 

Covenant  Implied.  —  The  words  "  grant,  bar- 
gain and  sell,"  when  used  in  a  deed  made  in 
Illinois,  to  convey  land  in  that  state,  are  to 
be  held  to  contain  express  covenants  "  that 
the  grantor  is  seized  of  an  indefeasible  estate 
in  fee  simple,  free  from  incumbrances  done  or 
suffered  by  the  grantor,  as  also  for  quiet  en- 
joyment against  the  grantor,  his  heirs  and 
assigns."    Mosely  v.  Hunter,  15  Mo.  322. 

Covenant  of  Seizin.  —  If  a  grantor  conveys 
land  by  the  words  "  grant,  bargain,  and  sell," 


0  Grant,  ante.)  —  A  grantor  is  one  who 
whom  a  grant  is  made.* 

and  the  deed  contains  no  express  words  limit- 
ing their  force,  and  he  is  not  at  the  time  the 
owner  in  fee  simple  of  the  land,  the  statutory 
covenant  of  seizin  expressed  by  those  words 
is  instantly  broken  technically,  and  the  grantee 
may  sue  at  once  for  the  breach  without  show- 
ing eviction.  Benton  County  v.  Rutherford, 
33  Ark.  640. 

Taxes.  —  The  covenant  implied  embraces  a 
covenant  against  incumbrances  caused  by 
taxes  assessed  to  the  owner  of  the  land.  Blos- 
som v.  Van  Court,  34  Mo.  390. 

Mortgage.  —  A  statute  providing  that 
"  grant,  bargain,  and  sell  "  in  a  conveyance 
should  import  certain  covenants  has  been  held 
to  apply  to  mortgages.  Stewart  v.  Anderson, 
10  Ala.  504.    See  also  the  title  Mortgages. 

Lease.  (See  also  the  title  Leases.) — If  an 
estate  for  years  be  granted  by  an  indenture  of 
lease,  the  words  "  grant  "  and  "  demise  "  im- 
port covenants  of  warranty  and  for  quiet  en- 
joyment. Barney  v.  Keith.  4  Wend.  (N.  Y.) 
502  ;  Grannis  v.  Clark,  8  Cow.  (N.  Y.)  36.  See 
also  Young  v.  Hargrave,  7  Ohio  (pt  ii)  68. 

Husband  and  Wife.  —  A  wife  who  joined  her 
husband  in  a  deed  of  conveyance  for  no  other 
purpose  than  to  release  her  homestead  right  in 
the  property  was  held  not  to  be  bound  by  the 
use  of  the  word  grant.  Dun  v.  Dietrich,  3  N. 
Dak.  3. 

In  Pratt  v.  Eaton,  65  Mo.  157,  it  was  held 
that  where  a  husband  joined  his  wife  in  a  con- 
veyance of  her  lot,  he  was  bound  by  the  cove- 
nants. 

1.  Dudley  v.  Sumner,  5  Mass.  471. 

2.  Elliott  v.  Shaw,  32  Ohio  St.  433. 
Parties  to  Deeds.  —  The  words  grantor  and 

grantee  are  confined  to  parties  to  deeds.  John- 
son v.  Warren,  74  Mich.  491. 

Recording  Act.  —  A  statute  required  that  the 
register  of  deeds  should  keep  a  general  index 
in  which  he  should  enter  the  names  of  grant- 
ors in  alphabetical  order.  It  was  held  that 
the  name  of  the  county  only  need  be  entered 
as  the  grantor  of  a  tax  deed.  The  court  said-. 
"  We  are  inclined  to  hold  that  if  the  name  of 
the  county  which  gives  the  deed  is  entered  in 
the  index,  this  is  all  that  is  required  by  the 
provision  referred  to.  A  person  searching  the 
record  for  a  tax  deed  would  naturally  look  for 
the  name  of  the  county  which  gave  it,  and 
would  not  be  likely  to  look  for  the  name  of  the 
state  as  grantor.  It  would  be  laborious  to 
find  the  proper  deed  under  the  name  of  the 
state,  considering  the  many  counties  in  the 
state."  Hall  v.  Baker,  74  Wis.  130.  See  also 
the  titles  Recording  Acts;  Tax  Titles. 

Assignee  —  Patents.  —  The  terms  "assignee  " 
and  grantee,  in  a  patent  act,  were  held  not  to 
have  been  used  synonymously.  Potter  v. 
Holland,  4  Blatchf.  (U.  S.)  206.  See  also  the 
title  Patents. 

Same  —  Witness.  —  A  statute  which  excluded 
a  party  from  testifying  in  a  civil  action  where 
the  adverse  party  claimed  as  grantee  of  a  de- 
ceased person  was  held  not  to  apply  to  the 
assignee  of  a  chose  in  action.  Elliott  v.  Shaw. 
32  Ohio  St.  431.    See  generally  the  title  \\  n 

NESSES. 

Grantor  and  Vendor  Distinguished.  —  In  hold- 
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Definition! 


GRANULATED.    See  note  I. 

GRATUITOUS  CONTRACT.  —  A  gratuitous  contract  is  defined  to  be  one 
the  object  of  which  is  for  the  benefit  of  the  person  with  whom  it  is  made, 
without  any  profit  received  or  promised  as  a  consideration  for  it,  as,  for 
example,  a  gift.2 

GRATUITOUS  LOANS.  —  See  the  title  Loans. 

GRATUITY,  GRATUITOUS,  ETC.    (See  also  the  title  Gifts,  ante,  p.  1006.)  — 

A  gratuity  is  something  givea  freely,  or  without  recompense  ;  a  free  gift  ;  a 
present ;  a  donation.3 

GRAVEL.  -  -  See  note  4. 

GRAVEL  ROADS.  —  See  the  title  Highways. 
GRAVES.  —  See  the  title  Cemeteries,  vol.  5,  p.  781. 
GRAVESTONES.  —  See  the  title  Cemeteries,  vol.  5,  pp.  790,  795. 
GRAVEYARD.    (See  also  the  title  CEMETERIES,  vol.  5,  pp.  781,  782.)  — 
The  words  "  cemetery  "  and  "  graveyard  "  are  synonymous.3 
GRAVITY.  —  See  note  6. 


ing  that  a  vendor's  lien  might  be  enforced  in 
favor  of  a  vendor  who  was  not  the  grantor, 
the  court  said:  "  It  is  assumed  in  the  argu- 
ment, as  well  as  by  the  demurrer,  that  the 
terms  grantor  and  'vendor'  are  precisely 
synonymous.  Is  this  so?  A  grantor  is  one 
who  gives,  beslows,  or  concedes  a  thing,  and 
in  legal  parlance  is  understood  to  be  the  party 
who  makes  and  executes  a  deed  or  convey- 
ance." Russell  v.  Watt,  41  Miss.  6oq.  See 
generally  the  title  Vendor's  Liens;  Vendor 
and  Purchaser. 

Husband  and  Wife.  —  Where  husband  and 
wife  joined  in  a  conveyance  of  property  be- 
longing to  the  wife  it  was  held  that  the  hus- 
band was  the  grantor.  Pratt  v.  Eaton,  65  Mo. 
157- 

1.  Granulated    Linoleum    Composition.  —  See 

Melvin  v.  Potter,  91  Fed.  Rep.  154;  and  see 
generally  the  title  Patents. 

2.  Georgia  Penitentiary  Co.  No.  2  v.  Nelms, 
65  Ga.  505. 

3.  Gratuity.  —  Webster's  Diet. 

The  Georgia  Constitution  provided  as  fol- 
lows: "  No  vote,  resolution,  or  order  shall  pass 
granting  a  donation  or  gratuity  in  favor  of 
any  person  except  by  the  concurrence  of  two- 
thiris  of  each  branch  of  the  General  Assem- 
bly." Under  this  provision,  an  act  authorizing 
the  governor  to  furnish  a  certain  railroad  com- 
pany with  a  certain  number  of  convicts,  with- 
out charge,  for  three  years,  upon  the  com- 
pany's "  giving  satisfactory  obligations  t 
feed,  clothe,  and  provide  for  the  same  under 
such  regulations  as  his  excellency  the  gover- 
nor may  require  for  the  safe  keeping  and 
proper  care  of  said  convicts,"  was  hela  not 
unconstitutional.  The  court  said:  "  The  sav- 
ing to  the  state  of  the  burden  of  confining  in 
proper  prisons,  or  by  guards,  feeding,  cloth- 
ing, furnishing  medical  treatment  to  these 
convicts,  was  a  valid  and  legal  consideration, 
paid  by  the  Marietta  and  North  Georgia  Rail- 
road for  these  two  hundred  and  fifty  convicts, 
and  relieves  the  transfer  made  to  that  com- 
pany of  the  control  and  labor  of  the  same  by 
the  state  from  being  either  a  '  donation  '  or 
gratuity  within  the  meaning  of  the  constitu- 
tion." Georgia  Penitentiary  Co.  No.  2  v. 
Nelms,  65  Ga.  499,  38  Am.  Rep.  793.  See 
also  the  titles  Municipal  Aid;  Municipal 
Corporations. 


Bribery.  (See  also  the  title  Bribery,  vol.  4, 
p.  907.)  —  A  statute  denounced  the  offer  to 
bribe  a  jury  by  any  gift,  gratuity,  or  thing  of 
value.  An  indictment  charged  the  defendant 
with  offering  to  chop  cotton  for  a  week  for  a 
juror.  The  court  said:  "  This,  in  our  opin- 
ion, was  '  a  gift,  gratuity,  or  thing  of  value,' 
within  the  meaning  of  the  statute.  The  word 
'  thing '  does  not  necessarily  mean  a  sub- 
stance. In  its  more  generic  signification  it 
includes  an  act,  or  action.  So  the  word 
gratuity  embraces  any  recompense,  or  benefit 
of  pecuniary  value."  Caruthers  v.  State,  74 
Ala.  407. 

Gratuitously. —  In  Griffing  v.  Hopkins,  Walk. 
(Miss.)  50,  it  was  said:  "  Gratuitously  means 
voluntarily,  that  is,  without  authority  of  law 
—  not  the  common  acceptation  of  the  term,  a 
gift,  without  consideration  or  merit." 

Gratuitous  Deposit.  (See  also  the  title  De- 
posit, vol.  9,  p.  284.)  —  A  gratuitous  deposit 
is  a  deposit  by  which  a  depositor  receives  no 
consideration  beyond  the  mere  possession  of 
the  thing  deposited.  Walker  v.  Eikleberry,  7 
Okla.  601. 

4.  Gravel.  (See  also  the  titles  Highways; 
Municipal  Corporations;  Streets  and  Side- 
walks.)—  A  town  conveyed  a  beach,  reserv- 
ing the  right  of  entry  to  take  away  gravel.  It 
was  held  that  evidence  was  admissible  to 
show  lhat  the  term  gravel  included  stones  of 
considerable  size.  Brown  v.  Brown,  8  Met. 
(Mass.)  573.  See  also  Hatch  v.  Hawkes,  136 
Mass.  181. 

Graveling.  —  In  McNair  v.  Ostrander,  1 
Wash.  115,  it  was  said:  "  Again,  do  the  terms 
'  graveling  and  paving '  fairly  include  the 
other  things,  4  curb,  grade,  and  gutter'? 
We  think  they  do,  and  this  view  is  sustained 
by  authority.  Dillon  on  Municipal  Corpora- 
tions (3d  ed.),  §  797." 

5.  Metairie  Cemetery  Assoc.  v.  Board  of 
Assessors,  37  La.  Ann.  35. 

6.  Specific  Gravity.  —  In  Louisville  Public 
Warehouse  Co.  v.  Collector  of  Customs,  49 
Fed.  Rep.  568,  it  was  said:  "  Specific  gravity 
is  defined  to  be  the  ratio  of  trie  weight  of  a 
body  to  the  weight  of  an  equal  volume  of  some 
other  body,  taken  as  the  standard  or  unit. 
This  standard  is  usually  water  for  liquids  and 
solids,  and  air  ior  gases."  This  was  a  cus- 
toms case.    See  also  the  title  Revenue  Laws. 
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GREASE.  -  See  note  i. 

GREAT  —  GREATER.  —  See  note  2. 

GREAT  BODILY  INJURY,  HARM,  ETC.  (See  also  the  titles  ASSAUL1  AND 
BATTERY,  vol.  2,  p.  965  ;  Self-Defense.)  —  These  terms  have  been  construed 
by  the  courts  as  used  in  defining  aggravated  assaults  and  self-defense.3 

GREAT  LAKES.  —  See  the  titles  ADMIRALTY  JURISDICTION,  vol.  1,  p.  650; 
Navigable  Waters;  United  States. 

GREEN.  —  Sec  note  4. 


1.  Grease.  —  Upon  the  meaning  of  the  term 
"  enfleurage  grease,"  as  used  in  a  tariff  act, 
see  U.  S.  v.  Dodge,  94  Fed.  Rep.  482.  See 
generally  the  title  Revenue  Laws. 

2.  Great  Diligence.  —  See  Diligence,  vol.  9,  p. 
455,  and  the  references  there  given.  And  see 
Union  Pac.  R.  Co.  v.  Rollins,  5  Kan.  180; 
Litchfield  v.  White,  7  N.  Y.  442. 

Great  Care.  —  See  Care,  vol.  5,  p.  147.  And 
see  the  titles  Bailments,  vol.  3,  p.  732;  Negli- 
cence. 

Great  Roads.  (See  also  the  title  Highways.) 
—  In  some  sections  highways  are  denominated 
great  roads.  Ex  p.  Withers,  3  Brev.  (S.  Car.) 
86. 

Greater  Part  in  Interest.  —  The  words 
"  greater  part  of  them  in  interest,"  in  Gen. 
Stat.  Mass..  c.  148,  §  2  (Pub.  Stat.  1882,  c.  189, 
§  2),  providing  that  the  proprietors  of  meadow 
and  swamp  land,  "  or  the  greater  part  of  them 
in  interest,"  may  apply  by  petition  to  the  Su- 
perior Court  for  the  improvement  of  the  lands, 
relate  to  the  proprietors  having  the  greatest 
interest  in  value,  and  not  to  those  owning  the 
largest  territorial  area.  Henry  v.  Thomas, 
119  Mass.  583. 

Greater  Sum  —  Costs.  (See  also  the  title 
Costs,  5  Encyc.  of  Pl.  and  Pr.  100.)  —  In 
determining  whether  the  amount  recovered  in 
the  Circuit  Court  is  greater  than  the  amount 
tendered,  interest  on  the  latter  amount  be- 
tween the  date  of  tender  and  that  of  recovery 
is  not  to  be  deducted  from  the  amount  recov- 
ered, at  least  where  it  does  not  appear  that  the 
jury  included  interest  in  the  verdict.  Erd  v. 
Chicago,  etc.,  R.  Co.,  41  Wis.  65. 

3.  Serious.  —  In  Lawlor  v.  People,  74  III. 
230,  it  was  held  that  the  use  of  the  words 
'•  serious  bodily  injury,"  instead  of  the  words 
great  bodily  harm  employed  in  the  statute,  in 
instructing  a  jury  as  to  the  law  of  self-defense, 
did  not  render  the  instruction  objectionable  or 
erroneous. 

Slight  Injury.  —  In  Rogers  v.  State,  60  Ark. 
76,  it  was  said:  "  The  phrase  great  bodily 
Injury  is  difficult  to  define,  for  the  reason  that 
it  well  defines  itself.  It  means  a  great  bodily 
injury  as  distinguished  from  one  that  is  slight 
or  moderate,  such  as  would  ordinarily  be  in- 
flicted by  an  assault  and  battery  with  the  hand 
or  fist  without  a  weapon." 

Question  for  Jury.  —  An  indictment  charged 
an  assault  with  intent  to  inflict  great  bodily 
injury.  The  court  said:  "  The  term  great 
bodily  injury  *  *  *  is  not  susceptible  of 
a  precise  definition,  but  implies  an  injury  of  a 
graver  and  more  serious  character  than  an 
ordinary  battery,  and  whether  a  particular 
case  is  within  the  meaning  of  the  statute  is 
generally  a  question  of  fact  for  the  jurv." 
Smith  v.  State,  (Neb.  1899)  78  N.  W.  Rep. 
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1060,  citing  Murphey  v.  State,  43  Neb.  34.  See 
also  Krchnavy  v.  State,  43  Neb.  337.  See  gen- 
erally the  title  Questions  of  Law  and  Fact. 

Felony  Committed  on  the  Person. —  In  Rogi  is 
v.  State,  60  Ark.  76,  it  was  held  to  be  erroi  to 
define  great  bodily  injury  in  the  statute  relat 
ing  to  self-defense  to  mean  a  felony  committed 
on  the  person.  The  phrase  means  a  high  de- 
gree of  injury  as  opposed  to  a  slight 
injury. 

Great  or  Enormous. —  In  McDonald  v.  State, 
89  Tenn.  163,  it  was  held  that  a  charge  upon 
the  subject  of  self-defense,  using  the  words 
"  great  or  enormous  bodily  harm,"  instead  of 
great  bodily  harm,  was  erroneous,  "  enor- 
mous "  not  being  synonymous  with  great,  it 
being  a  word  of  stronger  import.  See  also 
State  v.  Keasling,  74  Iowa  532;  State  v. 
Perigo,  70  Iowa  663;  State  v.  Benham,  23 
Iowa  161, 

Imminent  Danger. —  In  Territory  v.  Baker,  4 
N.  Mex.  128,  it  is  said:  "  The  phrase  great 
personal  injury,  as  used  in  the  statute,  means 
something  more  than  apprehension,  however 
imminent,  of  a  mere  battery,  not  amounting 
to  a  felony.  In  order  to  justify  the  assault, 
and  to  slay  an  assailant,  within  the  meaning 
of  this  section,  there  must  be  an  apparent  de- 
sign on  the  part  of  such  assailant  to  either  take 
the  life  of  the  person  assailed,  or  the  infliction 
of  some  great  personal  injury,  amounting  to 
a  felony,  if  carried  out;  and,  in  addition 
thereto,  there  must  be  imminent  danger  of 
such  design  being  accomplished." 

Great  Personal  Injury. —  In  Terre  Haute  Elec- 
tric R.  Co.  v.  Lauer,  21  Ind.  App.  466,  the 
plaintiff  brought  an  action  against  a  street- 
railway  company  for  injuiies  received  by  him 
while  a  passenger  on  one  of  its  cars.  It  was 
held  to  be  no  error  to  instruct  the  jury  that  the 
plaintiff  could  not  recover  for  fi  ight,  suffering, 
etc.,  unless  they  were  the  result  of  bodily  in- 
juries. The  court  said:  "  The  expression 
great  personal  injury  has  been  said  to  be 
equivalent  to  the  expression  great  bodily 
harm. ' ' 

4.  Green  Tea  —  Adulteration. —  See  Roberts 

v.  Egerton,  L.  R.  9  O.  B.  494,  and  see  gener- 
ally the  title  Adultkkation,  vol.  1,  p.  738. 

Green  Grain  in  Ground.  —  Under  a  reserva- 
tion in  a  contract  for  the  sale  of  lands,  of  green 
grain  in  the  ground,  the  whole  crop  goes  to- 
gether and  is  reserved;  under  the  term  "  green 
grain  in  the  ground  "  it  is,  quoad  hoc,  an 
entirety,  and  cannot  be  separated  into  its  com- 
ponent parts;  and  being  reserved,  it  is  as  though 
the  vendee  had  purchased  the  land  without 
any  such  grain  being  in  the  ground,  and  he 
has  no  interest  in  it  whatever.  Hendrickson 
7i.  Ivins,  1  N.  J.  Eq.  563.  See  generally  the 
title  Crops,  vol.  8,  p.  301. 
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GREENBACKS.  (See  also  the  titles  Legal  Tender;  Money.)  —  Green- 
backs are  treasury  notes.1 

GREEN  GOODS.  —  See  the  titles  Counterfeiting,  vol.  7,  p.  875  ;  False 
Pretenses  and  Cheats,  vol.  12,  p.  792. 

GRIEVANCE.  —  See  Person  Aggrieved. 

GRINDSTONE.  —  See  note  2. 

GRISTMILL.  (See  also  the  title  MILLS.)  —  The  term  "  gristmill "  is  a  gen- 
eral term  comprehending  all  kinds  of  mills  for  grinding  grain  for  food.  A  corn* 
meal  mill  belongs  to  a  particular  class  of  gristmills.3 

GROCERIES.  —  See  note  4. 

GROOM.  —  See  note  5. 

GROSS.  (See  also  Net,  and  see  the  title  Negligence.)  —  Gross  means 
whole  ;  entire  ;  total ;  absolute.6 


1.  Spencer  v.  Prindle,  28  Cal.  277.  See  also 
Sallie  v.  State,  39  Ala.  691;  Grant  v.  State,  55 
Ala.  208. 

"  The  term  greenback  is  the  popular  and  al- 
most exclusive  name  applied  to  all  United 
States  treasury  issues,  and  is  not  applied  to 
any  other  species  of  paper  currency." 
Hickey  v.  State,  23  Ind.  23,  holding  that  an 
indictment  for  larceny  of  treasury  notes  was 
sustained  by  evidence  that  greenbacks  were 
taken. 

"  Greenbacks  is  but  a  nickname,  originally, 
or  slangy  word,  derived  from  the  color  of  the 
engraving  on  the  backs  of  the  currency  so  de- 
nominated, and  not  either  the  legal  designa- 
tion or  a  proper  description  of  the  things 
alleged  to  have  been  feloniously  taken.  The 
fact  that  the  word  has,  from  its  conveniency, 
come  into  common  use  does  not  make  it  by 
itself,  without  connection  with  something  else 
indicating  the  notes  called  by  that  name,  a 
proper  denomination  for  them  in  an  indict- 
ment." It  use  does  not,  however,  vitiate  the 
indictment.  Wesley  v.  State,  61  Ala.  282. 
See  also  Grant  v.  State,  55  Ala.  201. 

Judicial  Notice.  —  In  Levy  v.  State,  7q  Ala. 
261,  it  wes  said:  "  We  judicially  know  that 
the  paper  money  commonly  known  as  and 
called  greenback  is  a  currency  issued  by  or 
under  the  authority  of  the  United  States,  and 
is  so  called  from  the  back  of  the  notes  being 
of  a  green  color.  The  term  is  mote  frequently 
applied  to  United  States  treasury  notes  issued 
by  the  government,  but  is  also  sometimes  used 
to  designate  the  national  currency,  or  bank- 
notes issued  under  its  authority." 

So  in  Duvall  v.  State,  63  Ala.  15,  it  was 
said:  "  The  term  greenbacks,  as  a  designation 
of  United  States  treasury  notes,  has  grown 
into  such  general  use  that  neither  courts  nor 
juries  can  be  supposed  to  be  ignorant  of  the 
meaning  it  conveys."  See  also  the  title  Judi- 
cial Notice. 

Note  Payable  in  Greenbacks.  —  In  Burton  v. 
Brooks,  25  Ark.  215,  it  was  held  that  a  note 
payable  in  greenback  currency  must  be  con- 
strued as  payable  in  United  States  currency 
or  legal-tender  notes,  and  not  in  issues  of  the 
national  banks.  See  generally  the  title  Pay- 
ment. 

2.  Grindstone.  —  Under  a  declaration  for  the 
conversion  of  one  grindstone  it  was  held  that 
the  plaintiff  might  recover  the  value  of  the 
frame  in  which  the  grindstone  was  placed  if 
such  frame  was  essential  to  its  use.  Patter- 
son    Dudley,  12  Gray  (Mass.)  375. 
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3.  Gristmill.  —  Washington  Mut.  Ins.  Co.  v. 
Merchants',  etc.,  Mut.  Ins.  Co. ,  5  Ohio  St.  480. 

A  gristmill  is  any  mill  that  grinds  grain, 
whether  for  toll  or  for  merchandise.  Ross  v. 
Horsey,  3  Harr.  (Del.)  60.  See  also  Hutchin- 
son v.  Chicago,  etc.  R.  Co.,  37  Wis.  605. 

4.  Groceries.  —  In  Fletcher  v.  Powers,  131 
Mass.  333,  it  was  held  that  a  mortgage  on 
groceries  contained  in  a  country  and  village 
grocery  store  did  not  include  pails,  shovels, 
and  the  like,  although  such  goods  are  usually 
kept  in  such  a  store. 

Same  —  Fire  Insurance.  (See  also  the  title 
Fire  Insurance,  vol.  13,  p.  86.)  —  Where  an 
insurance  was  effected  on  groceries,  and  there 
was  evidence  that  the  insurer  was  informed 
that  alcohol  and  spirituous  liquors  constituted 
a  part  of  the  stock,  it  was  held  that  the  ques- 
tion whether  they  were  included  in  the  term 
groceries  in  the  policy  was  one  of  fact  for  the 
jury.  Niagara  F.  Ins.  Co.  v.  DeGraff,  12 
Mich.  124. 

In  an  action  on  a  policy  of  insurance,  "  per- 
haps it  would  te  the  duty  of  the  court  to  tell 
the  jury,  as  matter  of  law,  that  the  terms  '  dry 
goods  and  groceries,'  as  used  in  such  policy, 
include  all  such  goods  and  merchandise  as  are 
usually  kept  in  such  stores  as  are  called  dry- 
goods  and  grocery  stores  at  the  place  where 
the  insured  did  business."  Germania  F.  Ins. 
Co.  v.  Francis,  52  Miss.  468. 

5.  Groom.  (See  also  the  title  Master  and 
Servant.) — In  Moore  v.  Tickle,  3  Dev.  L. 
(14  N.  Car.)  246,  it  was  said:  "  A  groom  is  the 
mere  servant,  menial  as  it  were,  not  the  gen- 
eral agent  of  the  owner  of  the  horse.  *  *  * 
A  groom  is  not  known,  as  a  trader's  shopman 
or  a  merchant's  clerk;  and  therefore  there 
must  be  evidence  of  an  actual  authority  in  the 
former  to  make  contracts  different  from  those 
offered  by  the  owner." 

6.  Braun's  Appeal,  105  Pa.  St.  415;  Hawley 
v.  James,  16  Wend.  (N.  Y.)  262. 

A  Sum  in  Gross  is  one  single,  entire  sum,  and 
not  several  sums,  Hawley  v.  James,  16 
Wend.  (N.  Y.)  262. 

Gross  and  Net.  (See  also  Net.) —  In  Scott  v. 
Hartley,  126  Ind.  239,  an  action  was  brought 
on  a  contract  to  purchase  from  the  plaintiff 
corn  in  Indiana,  at  a  certain  price  "  net; 
track,  Philadelphia  Union  Line."  In  con- 
struing this  contract  it  was  said:  "In  the 
sense  in  which  the  word  '  net  '  is  used  in  the 
contract  under  consideration,  it  is  the  opposite 
of  gross  used  in  the  same  sense.  See  Logan 
v.  Dockray,  146  Mass.  296.  '  Gross  —  Whole, 
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entire.'  9  Am.  and  Eng.  Encyc.  of  Law  62. 
'  Gross  —  Taking  in  the  whole;  having  no  de- 
duction or  abatement;  whole;  total;  as,  the 
gross  sum,  the  gross  weight.'  Webster's  Diet. 
'Gross  —  Whole;  entire;  as,  the  gross  sum, 
or  gross  amount,  as  opposed  to  a  sum  consist- 
ing of  separate  or  specified  parts.'  Worcester's 
Diet." 

Same  —  Gross  Hog.  —  In  Whitson  v.  Culbert- 
son,  7  Ind.  196,  it  was  said:  "  We  understand 
that  among  hog  dealers  two  descriptions  are 
recognized  and  well  understood,  to  wit,  gross 
hogs  and  net  hogs;  that  the  gross  hog  is  the 
live  hog,  and  the  net  the  dead  hog,  without 
blood,  hair,  or  entrails,  and  ready  for  cutting 
up." 

Gross  Average.  (See  also  the  title  General 
Average,  ante,  p.  — .)  —  Gross  average  and 
general  average  are  synonymous.  Wilson  v. 
Cross,  33  Cal.  69. 

General  or  gross  average  and  "contribution  " 
are  synonymous  terms.  See  Kern  v.  Groning, 
1  Brev.  (S.  Car.)  506,  note. 

Gross  Earnings. —  In  State  v.  St.  Paul,  etc., 
R.  Co.,  30  Minn.  311,  it  was  held  that  the  term 
"gross  earnings,"  upon  which  a  railroad  was 
to  pay  three  per  cent,  in  lieu  of  taxes,  did  not 
include  the  compensation  paid  to  it  by  another 
company  for  the  right  to  run  trains  over  its 
lines.  And  see  Dardanelle,  etc.,  R.  Co.  v. 
Shinn,  52  Ark.  93,  40  Am.  &  Eng.  R.  Cas.  570. 
See  also  the  titles  Railroads;  Taxation  (Cor- 
porate). 

Gross  Income.  (See  also  Incomk.) —  A  mem- 
ber of  a  partnership,  who  was  also  its  general 
manager,  was  to  receive,  under  the  articles  of 
partnership,  "  a  liberal  salary,  say  five  hun- 
dred dollars,  out  of  the  gross  income,"  for  his 
services.  In  the  statement  of  an  account  of 
said  partnership's  business,  a  sum  of  money 
expended  in  permanent  improvements  on  the 
firm's  real  estate  was  included  among  the  ex- 
penditures. With  this  item  included,  the  ac- 
count showed  that  the  firm  had  made  no 
profits  from  its  business.  The  court  below, 
holding  that  "  gross  income  "  in  the  articles 
of  partnership  meant  net  profits,  and  not  gross 
receipts,  held  accordingly  that  the  manager 
was  not  entitled  to  any  salary  under  t  he  agree- 
ment. It  was  held  on  appeal  that  the  insertion 
in  the  account  of  expenditures  of  the  items  for 
sums  expended  in  permanent  improvements  to 
the  real  estate  was  erroneous,  and  that  as  with 
this  item  omitted  there  would  have  been  a 
profit,  the  manager  was  entitled  to  the  salary 
agreed  upon.    Braun's  Appeal,  105  Pa.  St.  415. 

Gross  Immorality  —  Public  Officer.  (See  also 
the  title  Public  Officers.)  —  Gross  immoral- 
ity has  been  defined  as  wilful,  flagrant,  or 
shameless  immorality.  Moore  v.  Strickling, 
(W.  Va.  1899)  33  S.  E.  Rep.  274. 

Gross  Lewdness.  —  See  the  title  Lewd  and 
Lascivious  Cohabitation  and  Conduct,  and 
see  State  v.  Juneau,  88  Wis.  180.  See  also 
Peabody  v.  Peabody,  104  Mass.  195. 

Gross  Misbehavior  —  Divorce.  (See  also  the 
title  Divorce,  vol.  9,  p.  723.) — A  statute 
authorizing  a  divorce,  among  other  causes, 
for"  gross  misbehavior  and  wickedness  *  *  * 
repugnant  to  and  in  violation  of  the  marriage 
covenant,"  does  not  justify  a  divorce  upon  the 
ground  that  the  respondent  husband  has  for  a 
period,  brief  when  compared  with  the  period 


required  by  the  statute  in  cases  of  desertion, 
lived  in  the  same  house  with,  or  previously  been 
the  daily  companion  of,  another  woman,  each 
avowing  for  the  other  entire  affection,  though 
no  relation  legally  criminal  has  existed  be- 
tween them.    Stevens     Stevens,  8  R.  I.  557. 

Gross  Mistake.  —  See  the  title  MISTAKE. 

Same  —  Logs.  (See  also  the  title  Logs  and 
Lumber.)  —  The  term  "gross  mistake,"  as  us  '1 
with  reference  to  a  log  scale,  is  a  mistake 
which  is  clearly  shown  to  have  left  out  some 
of  the  logs,  or  to  have  increased  the  scale  by 
a  mistake  in  the  tally  or  in  the  addition  of  the 
amounts  on  the  tally  sheets,  or  something  of 
that  nature,  and  not  an  honest  error  of  judg- 
ment of  the  scaler.  Malone  v.  Gates,  87 
Mich.  332. 

Gross  Produce — Marine  Insurance.  (See  the 
title  Marine  Insurance.) —  In  Lamar  Ins.  Co. 
v.  McGlashen,  54  111.  518.  it  was  said:  "  The 
rule  by  which  to  calculate  a  partial  loss,  in 
such  a  case  as  this  at  bar,  is  the  difference  be- 
tween the  respective  gross  proceeds  of  the 
same  article  when  sound  and  when  damaged, 
and  not  the  net  proceeds.  Johnson  v.  Shed- 
don,  2  East  581,  which  case  decides  that  the 
underwriter  is  not  to  bear  any  loss  from  fluc- 
tuation of  markets,  or  port  duties,  or  charges 
after  the  arrival  of  th"  goods  at  their  port  of 
destination.  It  is  said  in  2  Arnould  on  Ins. 
969,  that  '  by  the  gross  produce  of  the  sale  is 
meant  the  market  price  at  which  the  merchant, 
after  paying  freight,  duty,  and  landing 
charges,  can  sell  the  goods  to  the  consumer  or 
purchaser  at  the  port  of  arrival,'  and  that  by 
the  term  'net  proceeds'  is  meant  the  gross  pro- 
ceeds, deducting  freight,  duty,  and  landing 
charges." 

Gross  Profits.  (See  also  Profits.)  —  The  term 
'net  income'  cannot  be  understood  to  mean 
gross  profits.    Bromley  v.  Elliot,  38  N.  H.  304. 

Gross  Receipts  —  Taxation.  (See  also  the  title 
Taxation.) — A  statute  required  express  com- 
panies to  pay  a  certain  tax  upon  their  gross 
receipts.  In  construing  this  provision  the 
court  said:  "  As  construed  in  Philadelphia, 
etc.,  R.  Co.  v.  Com.,  104  Pa.  St.  86,  the  term 
'  gross  receipts  '  has  been  regarded  as  equiva- 
lent to  '  gross  increase  '  or  '  gross  earnings.'  " 
Com.  v.  U.S.  Express  Co.,  157  Pa.  St.  579. 

"  Gross  receipts  from  passengers,"  in  a  tax- 
ation act,  includes  not  only  the  receipts  for  the 
cartiage  of  passengers,  but  also  receipts  for 
the  use  of  berths  and  staterooms.  New  Jer- 
sey Steamboat  Co.  v.  Pleasanton,  8  Blatchf. 
(U.  S.)  259. 

Gross  Ton.  (See  also  Ton,  and  the  title 
Weights  and  Measures.)  —  In  a  mining  con- 
tract it  was  held  that  a  gross  ton  did  not  neces- 
sarily mean  a  statutory  ton  of  twenty  hundred- 
weight, and  parol  evidence  was  admitted  to 
show  that  the  term  in  a  written  contract  was 
intended  to  mean  a  long  ton  of  two  thousand 
two  hundred  and  forty  pounds.  Higgins  -'. 
California  Petroleum,  etc.,  Co.,  120  Cal.  629. 
See  Higgins  v.  California  Petroleum,  etc.,  Co., 
109  Cal.  301. 

Gross  Value —  Taxation.  —  See  Reg.  v.  School 
Board,  17  Q.  B.  D.  741;  London  County 
Council  v.  Churchwardens,  etc.,  (1893)  A.  C. 
587.    And  see  Value,  and  the  title  Taxation. 

In  Dobbs  v.  Grand  Junction  Waterworks 
Co.,  9  App.  Cas.  49,  53  L.  J.  Q.  B.  52,  the 
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GROUND  —  GROUNDS.  —  See  note  I. 
GROUNDED.  —  See  note  2. 

GROUND  OF  ACTION.  (See  also  Cause  of  Action,  vol.  5,  p.  776.) 
A  ground  of  action  and  a  cause  of  action  are  synonymous  terms.3 


court  said:  "  Gross  value  is  different  from 
value.  It  is,  though  a  convenient,  an  inaccu- 
rate expression,  like  '  gross  profits.'  The 
difference  between  what  a  thing  costs  and  the 
larger  sum  it  sells  for  is  not  profit  if  the  buying 
and  selling  are  attended  with  expense  to  the 
trader.    Value  is  net  value." 

Gross  Tonnage.  (See  also  the  titles  Revenue 
Laws;  Ships  and  Shipping;  Taxation.)-  In 
The  Thomas  Melville,  62  Fed.  Rep.  751,  it  was 
said:  "  The  word  '  ton,'  in  the  ordinance  and 
amendments  thereto  controlling  this  case,  as 
applied  to  the  measurement  of  vessels,  has  a 
certain  definite  meaning,  well  settled  by  cus- 
tom and  by  the  navigation  laws  of  the  United 
States,  and  it  means  one  hundred  cubic  feet  of 
interior  space.  The  entire  cubic  contents  of 
the  interior  space,  numbered  in  tons,  is  called 
the  1  gross  tonnage.'  When  from  the  entire 
cubic  contents  of  the  interior  of  a  vessel  there 
are  deducted  the  spaces  occupied  by  the  crew 
and  by  propelling  machinery,  the  remainder, 
numbered  in  tons,  is  called  the  '  net  ton- 
nage.' " 

In  Gross.  (See  also  the  title  Easements,  vol. 
10,  p.  403;  Profits  1  Prendre.)  —  At  large; 
not  appurtenant  or  appendant,  but  annexed  to 
a  man's  person.  Bouv.  L.  Diet.;  2  Black. 
Com.  34. 

Common  in  gross  or  at  large  is  neither  ap- 
purtenant nor  appendant,  but  is  anaexed  to 
the  person  and  is  granted  by  deed  or  claimed 
bv  prescriptive  right.  Smith  v.  Floyd,  18 
Barb.  (N.  Y.)  527. 

1.  Ground  is  synonymous  with"  land,"  and 
includes  the  buildings  erected  thereon.  Feree 
v.  School  Dist.,  76  Pa.  St.  376.  No  stress  is  to 
be  laid  upon  the  use  of  ground  instead  of 
*'  land  "  in  a  grant,  "  though  by  the  term 
'  rest  of  the  ground,'  where  lands  had  been 
granted  for  cultivation  and  settlement,  it 
could  be  hardly  contended  that  land  flowed 
by  tidewater  was  intended,  without  some  con- 
text or  qualifying  word  of  description  indicat- 
ing such  an  intent."  Com.  v.  Roxbury,  9 
Gray  (Mass.)  491. 

Under  Water.  —  The  designation  of  land  as 
ground  indicates  that  it  is  above  high-water 
maik.  State  v.  Jersey  City,  25  N.  J.  L. 
525. 

Mining  Claims.  (See  also  the  title  Mines 
and  Mining  Claims.) — In  Hale,  etc.,  Gold, 
etc.,  Min.  Co.  v.  Storey  County,  1  Nev.  104,  it 
was  held  that  the  words  "  mining  ground," 
when  used  in  a  deed,  have  a  technical  mean- 
ing. They  refer  to  that  interest  which  a  mere 
occupant  of  the  mine  has  therein.  The  court 
said:  "  This  phrase  is  familiar  to  everybody; 
we  know,  the  moment  we  read  the  phrase, 
that  it  means  the  right  of  the  occupant  on  the 
public  lands.  When  the  assessor  avoided  the 
term '  land,'  and  used  the  term  ground,  which 


has  become  a  technical  word  in  Nevada  deeds, 
he  used  the  very  word  he  should  have  used  in 
describing  the  interest  to  be  taxed." 

But  in  Oskaloosa  College  v.  Western  Union 
Fuel  Co.,  90  Iowa  380,  it  was  held  that  the 
reservation  of  certain  designated  grounds  in  a 
mining  lease  included  not  only  thesuiface  but 
everything  thereunder. 

Eeservation  of  Way.  (See  also  the  title  Ways.) 
—  A  covenant  in  a  deed  granted  the  right  of 
way  over,  across,  and  upon  a  private  alley, 
"  to  be  kept  opened  and  maintained,"  and  re- 
served "  the  right  of  arching  over  the  said 
alleyway  at  a  height  of  not  less  than  ten  feet 
from  the  ground."  It  was  held  that  the  word 
ground  referred  to  the  surface  as  it  might  be 
from  time  to  time,  and  not  to  the  surface  as  it 
was  in  its  original  state,  and  that  an  alley  of 
the  agreed  width,  free  from  obstructions,  and 
giving  free  passage  to  teams  and  loads  able  to 
pass  under  any  covering  not  less  than  ten  feet 
above  the  surface  of  the  alley,  must  be  kept 
and  maintained.  Wood  v.  Carter,  70  111.  App. 
217. 

Public  Grounds.  (See  also  Public.)  —  A  canal 
is  not  v. ithin  this  term.  State  v.  Cincinnati 
Cent.  R.  Co.,  37  Ohio  St.  171. 

Sea  Grounds.  —  Land  between  high-water  and 
low-water  marks  passes  under  the  description 
"  sea  grounds,  oyster  layings,  shores,  and 
fisheries."  The  court  said:  "If  the  words 
'  sea  grounds'  had  stood  alone,  the  soil  would 
have  passed  under  them.  Sea  ground  is 
either  ground  bordering  on  the  sea  or  covered 
with  the  sea.  The  word  ground  itself  is  suffi- 
cient to  pass  the  soil,  and  the  word  1  sea'  an- 
nexed to  it  only  shows  where  it  is  situate." 
Scratton  v.  Brown,  4  B.  &  C.  502,  10  E.  C.  L. 
391. 

Adverse  Possession. —  It  was  provided  that  a 
statute  of  limitation  should  not  run  against 
grounds  belonging  to  the  county.  It  was  held 
that  by  grounds  were  meant  such  only  as 
were  used  for  public  purposes.  Johnson  v. 
Llano  County,  15  Tex.  Civ.  App  421 

Good  Ground  synonymous  with  "  good  cause," 
,  see  Milwaukee  Countv  v.  Pabst,  64  Wis.  244. 

2.  Grounded  —  Electricity.  —  See  Western  Un- 
ion Tel.  Co.  v.  Guernsey,  etc,  Electric  Light 
Co.,  46  Mo.  App.  154.  See  also  Electricity, 
vol.  10,  p.  894. 

3.  Johnston  v.  Sikes,  56  Conn.  594;  Dona- 
hue's Appeal,  62  Conn.  373. 

Ground  of  Action.  —  This  expression  in  a 
statute  of  jeofails  is  not  used  in  any  technical 
or  narrow  sense,  but  refers  to  the  real  object 
of  the  plaintiff  in  bringing  the  suit.  Nash  v. 
Adams,  24  Conn.  33;  Spencer  v.  Howe,  26 
Conn.  200:  Howland  v.  Couch,  43  Conn.  47. 
See  also  West  v.  Smith,  101  U.  S.  266,  and  see 
the  title  Amendments,  i  Encyc.  of  Pl.  and 
Pr.  453. 


1 120 


Volume  XIV. 


GROUND  RENTS. 
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£L  The  Estate  Considered,  1121. 
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b.  Estates  of  Grantor  and  Grantee,  1121. 

c.  Title — How  Acquired,  1122. 
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IH  Characteristics,  1122. 

1.  Rent  Service,  1122. 

2.  Apportionment,  1122. 

3.  Extinguishment,  11 23. 

a.  Merger,  1123. 

Laches,  1123. 
^.        Trustees,  Etc.,  1123. 

4.  Redemption  and  Reneival,  11 24. 
IV.  Payment,  i  i  24. 

1.  Who  Liable  For,  1124. 

2.  (9/  Arrears,  1125. 

3.  Remedies  for  Collection,  11 25. 

I  Scope  of  Title  —  Definition.  —  This  article  will  be  confined  to  a  dis- 
cussion of  the  ground  rents  of  Pennsylvania  and  Maryland,  as  it  is  believed 
that  this  species  of  rent,  properly  so  called,  exists  only  in  these  two  states. 

Definitions  —  Pennsylvania.  —  Ground  rent  is  a  rent  reserved  to  himself  and  his 
heirs  by  the  grantor  of  land  in  fee  simple,  out  of  the  land  conveyed.1 

Maryland.  — The  ground-rent  system  in  force  in  this  state  differs  from  that 
of  Pennsylvania,  in  that  the  term  is  used  to  designate  the  rent  reserved  upon 
leases  for  ninety-nine  years,  renewable  forever.3 

IL  The  Estate  Considered  —  1.  As  Real  Estate  —  In  Pennsylvania  —  a.  In 
GENERAL.  —  By  a  rule  of  property  early  established  and  consistently  followed, 
ground  rents  in  Pennsylvania,  whether  redeemable  or  irredeemable,  are 
regarded  as  real  estate.3 

b.  Estates  of  Grantor  and  Grantee.  — The  interest  of  the  owner  of 
the  rent  is  considered  as  an  estate  altogether  distinct,  and  of  a  very  different 
nature,  from  that  which  the  owner  of  the  land  has  in  the  land  itself.  Each 
is  considered  the  owner  of  a  fee-simple  estate.    The  one  has  an  estate  of 

1.  Pennsylvania  Definition.  —  i  Bouv.  L.  Diet.  2.  Maryland  Definition.  —  Banks  v.  Haskie,  45 

(Rawle's  Revision)  905,  citing  Kenege  v.  Elliot,  M d.  207. 

9  Watts  (Pa.)  262;  Bosler  v.  Kuhn,  8  W.  &  S.  8.  Ground  Rents  Are  Realty.  —  Ingersoll  v. 

(Pa.)  185,  2  Am.  L.  Reg.  577.  Sergeant,  1  Whart.  (Pa.)  350;  Cobb  v.  Biddle, 

In  Leibert  v.  Heitz,  7  Pa.  Dist.  429,  the  14  Pa.  St.  444;  Irwin  v.  U.  S.  Bank,  1  Pa.  St. 

court,  per  Arnold,  J.,  said:  "A  conveyance  of  349;   Bosler  v.  Kuhn,  8  W.  &  S.  (Pa.)  12; 

land  reserving  a  ground  rent  is  a  sale  of  the  White's  Estate,  167  Pa.  St.   206.    See  also 

land,  the  time  of  payment  of  the  consideration  Juvenal  v.  Patterson,  10  Pa.  St.  282. 

being  at  the  pleasure  of  the  grantee,  who,  until  Transfer  by  Descent  or  Devise.  —  Thus  it  has 

the  principal  is  paid,  pays  an  annual  sum  been  held  that  a  ground  rent  may  pass  either 

called  ground  rent,  which  is  usually  the  legal  by  descent  or  devise.    Cobb  v.  Biddle,  14  Pa. 

interest  on  the  principal."  St.  444. 

Distingnished  from  Annuity  and  Rent  Charge.  —  Redeemable  Ground  Rents.  —  For  the  purpose 

See  Bosler  v.  Kuhn.  8  W.  &  S.  (Pa.)  183.  of  distribution,  redeemable  ground  rents  are 
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inheritance  in  the  rent,  and  the  other  has  an  estate  of  inheritance  in  the  land 
out  of  which  the  rent  issues.  The  one  is  an  incorporeal  inheritance  in  fee, 
and  the  other  is  a  corporeal  inheritance  in  fee.1 

c.  Title  —  How  Acquired.  —  Seizin  of  a  ground  rent  for  twenty-one 
years  affords  a  legal  presumption  of  title  thereto.2  And  where  there  has 
been  an  adverse  enjoyment  for  that  length  of  time,  the  court  will  instruct  the 
jury  to  infer  a  grant.3 

2.  As  Personal  Estate  —  In  Maryland.  —  By  the  testamentary  and  descent 
laws  of  this  state,  the  leasehold  interests  commonly  called  ground  rents, 
though  devised  under  leases  for  ninety-nine  years,  renewable  forever,  and 
therefore  partaking  of  the  nature  of  perpetual  interests,  are  treated  as  personal 
estate.4 

III.  Characteristics  —  1.  Rent  Service.  —  It  is  a  well-settled  rule  that  a 
ground  rent  in  Pennsylvania  is  not  a  tent  charge,  but  a  rent  service.5  And  in 
Maryland  also  it  has  been  held  that  a  ground  rent  is  a  rent  service.6 

2.  Apportionment.  —  Where  a  part  of  the  land  charged  with  a  ground  rent 
is  released  from  the  payment  thereof  the  rent  is  not  extinguished,  but  is  to 
be  apportioned  upon  the  residue  of  the  land.7 


to  be  treated  as  realty  and  the  subjects  of  par- 
tition.   White's  Estate,  167  Pa.  St.  2o5. 

But  the  Proceeds  of  a  Sale  of  a  Redeemable 
Ground  Rent  are  considered  as  personal  prop- 
erty.   Hirst's  Estate,  147  Pa.  St.  319. 

1.  Fee-simple  Estates.  —  Opinion  of  Kennedy, 
J.,  in  Irwin  v.  U.  S.  Bank,  I  Pa.  St.  349.  And 
see  Mitchell  v.  Steinmetz,  97  Pa.  St.  251. 

Thus,  the  Rights  of  the  Owner  of  a  Ground  Rent 
are  not  affected  by  any  partition  which  may  be 
made  of  the  estate  of  the  tenani,  or  by  reason 
of  the  widow's  interest  under  the  intestate  law 
having  been  made  chargeable  upon  the  land. 
Bunting's  Estate,  16  W.  N.  C.  (Pa.)  335. 

Taxation.  —  And  thus  it  has  been  held  that  the 
owner  of  the  rent  is  not  liable  for  any  part  of 
the  taxes  assessed  upon  the  land  out  of  which 
the  rent  issues.  Irwin  v.  U.  S.  Bank,  1  Pa. 
St.  349;  Franciscus  v.  Reigart,  4  Watts  (Pa.) 
98;  Philadelphia  Library  Co.  v.  Ingham,  1 
Whart.  (Pa.)  72. 

And  on  the  same  principle  it  has  been  de- 
cided that  the  owner  of  the  land  is  not  liable 
for  taxes  assessed  upon  the  ground  rent. 
Robinson  v.  Allegheny  County,  7  Pa.  St.  161. 

Where  the  Grantee  Covenanted  to  Pay  the  Ground 
Rent  Free  and  Clear  of  All  Assessments,  taxes  paid 
on  the  rents  cannot  be  properly  deducted  from 
the  rents  due  to  the  landlord.  Peart  v.  Phipps, 
4  Yeates  (Pa.)  386. 

2.  Seizin  for  Twenty-one  Years.  —  McElroy  v. 
Railroad  Co.,  7  Pa.  St.  536. 

3.  Grant  Inferred.  —  Wallace  v.  Fourth 
United  Presb.  Church,  111  Pa.  St.  164. 

Existence  of  Deed  Presumed.  —  Where  a 
ground  rent  was  paid  for  more  than  twenty- 
one  years,  in  accordance  with  a  recital  in  the 
title  deeds,  it  was  held  that  the  existence  of  an 
ancient  ground-rent  deed  should  be  presumed. 
Heckerman  v.  Hummel,  19  Pa.  St.  64. 

4.  Leasehold  Interests  —  Personal  Estate.  — 
Taylor  v.  Taylor,  47  Md.  295;  A  Mender  v. 
Sussan,  33  Md.  11,  3  Am.  Rep.  171;  Myers  v. 
Silljacks,  58  Md.  319. 

Not  Subject  to  Dower.  —  Spangler  v.  Stanler, 
I  Md.  Ch.  36.  And  see  Lycoming  F.  Ins.  Co. 
v.  Haven,  95  U.  S.  242. 

Bight  of  Tenant  to  Remove  or  Alter  Buildings. 
—  A  court  of  equity  will  enjoin  a  ground  ten- 


ant from  removing  a  dwelling  house  from  the 
premises  where  such  action  vould  tend  to 
render  the  reversioner's  rent  insecure.  But 
as  long  as  this  is  secured,  his  power  10  lake 
down,  build  up,  alter,  remodel,  and  recon- 
struct, at  his  own  pleasure,  ought  not  to  be  in- 
terfered with.  Crowe  v.  Wilson,  65  Md.  479, 
57  Am.  Rep.  343. 

In  Holland  v.  Baltimore,  11  Md.  186.  69  Am. 
Dec.  195,  it  was  held  that  the  proper  "  owner  " 
or  "  proprietor  "  10  assent  to  the  paving  of  un- 
paved  streets  in  the  city  of  Baltimore,  under 
the  Acts  of  1797,  c.  54.  §  2,  and  1817,  c.  148, 
£  18,  is  the  lessee  for  rineiy-nine  years  or  for 
ninety-nine  years  renewable  forever,  and  not 
the  owner  of  the  fee. 

5.  Rent  Service.  —  Ingersoll  v.  Sergeant.  I 
Whart.  (Pa.)  337;  Wallace  v.  Harmstad.  44  Pa. 
St.  492;  Franciscus  v.  Reigart,  4  Watts  (Pa.) 
98;  Kenege  v.  Elliot.  9  Watts  (Pa.)  262.  And 
see  Juvenal  v.  Patterson,  10  Pa.  St.  282;  Bos- 
ler  v.  Kuhn,  8  W.  &  S.  (Pa.)  183. 

6.  Ehrman  v.  Mayer,  57  Md.  621;  Campbell 
v.  Shipley,  41  Md.  81.  See  also  the  title 
Rents. 

7.  Rent  Apportionable  upon  Eesidue  of  land.  — 

Ingersoll  v.  Sergeant,  I  Whart.  (Pa.)  337; 
Paul  v.  Vannie.  1  Clark  (Pa.)  332,  2  Pa.  L.  J. 
309;  Voegtly  v.  Pittsburgh,  etc.,  R.  Co.,  2 
Grant  Cas.  (Pa.)  243;  Worthington  v.  Cooke, 
56  Md.  51. 

Exception  — Express  Agreement.  —  It  has  been 
held,  however,  that  where  there  is  an  expiess 
agreement  between  the  owner  of  the  ground 
rent  and  the  owner  of  the  land  that  the  cove- 
nants of  the  ground  rent  shall  remain  in  full 
force  against  the  remainder  of  the  lot,  the 
rent  is  not  apportioned.  Williamson  v.  Hehl, 
(Pa.  18S6)  2  Atl.  Rep.  222. 

So  where  the  owner  of  land  subject  to  a  rent 
charge  sold  a  portion  thereof  and  by  his  deed 
charged  the  whole  of  the  ground  rem  upon' 
the  tesidue  of  the  premises,  it  was  held  that  a 
purchaser  thereof  at  a  sheriff's  sale  was  liable 
for  the  whole  rent.  Wistar  v.  Mercer,  6  Phila. 
(Pa  )  44,  22  Leg.  Int.  (Pa.)  233. 

Contribution.  —  Where  a    part   owner  of  a 
tract  of  land  charged  with  a  ground  rent  has 
paid  the  entire  rent,  he  is  entitled  to  contribu- 
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By  Eight  of  Eminent  Domain.  —  On  the  other  hand,  it  has  been  held  that  where 
a  part  of  the  land  out  of  which  a  ground  rent  has  been  reserved  is  taken  for 
the  use  of  the  public,  the  rent  will  not  be  apportioned  upon  the  residue.1 

3.  Extinguishment — a.  Merger.  —  It  may  be  laid  down  as  a  general  rule 
that  when  the  right  to  the  land  and  the  right  to  the  ground  rent  issuing  there- 
from become  united  in  the  same  person,  the  ground  rent  is  merged  and 
extinguished.3  But  a  ground  rent  does  not  merge  by  the  purchase  of  the 
land  out  of  which  it  issues  when  there  is  an  intervening  estate  or  charge.3 
Nor  is  a  merger  effected  where  the  one  estate  is  legal  and  the  other  equi- 
table.* 

b.  LACHES  —  Common-law  Rule.  —  Where  a  ground  rent  can  be  shown  to  have 
been  created  by  a  valid  deed,  and  the  title  thereto  can  be  cleaily  established 
in  the  party  claiming  it,  mere  lapse  of  time  will  not  be  sufficient  to  raise  a 
presumption  that  it  has  been  released  or  extinguished.5  But  in  the  absence 
of  repelling  circumstances  the  lapse  of  twenty  years  without  demand  of  pay- 
ment of  the  rent  is  evidence  from  which  a  jury  may  presume  payment  of  the 
arrears  of  the  ground  rent.6 

Under  Statutes.  —  This  rule  has  been  modified  by  statute  so  that  a  release  or 
extinguishment  of  a  ground  rent  is  now  conclusively  presumed  where  there 
has  been  no  payment  or  demand  therefor  for  twenty-one  years.7 

c.  By  Trustees,  Etc.  —  The  rule  is  that  redeemable  ground  rents  may 
be  released  or  extinguished  by  trustees  without  an  order  of  court  upon  the 
payment  of  the  redemption  money.8 


tion  from  the  owner  of  the  other  part,  notwith- 
standing the  fact  that  the  deed  of  the  former 
provided  that  he  took  under  and  subject  to  the 
entire  amount  of  the  rent.  Donagan  v.  Mc- 
Kee,  13  Phila.  (Pa.)  48.  36  Leg  Int.  (Pa.)  124. 
Compare  Gassman's  Estate,  3  Walk.  (Pa.)  126. 

1.  Eminent  Domain. — In  re  Makinson,  8 
Phila.  (Pa.)  381;  Workman  v.  Mifflin,  30  Pa. 
St.  362;  Powell  v.  Whitaker,  88  Pa.  St.  445; 
Willians  v.  Philadelphia,  etc.,  R.'Co.,  22  Leg. 
Int.  (Pa.)  29.  Compare  Cuthbert  v.  Kuhn,  3 
Whan.  (Pa.)  357.  31  Am.  Dec.  513.  As  to  the 
landlord's   remedy,  see  the  title  Landlord 

AND  T  KM  ANT. 

2.  Extinguishment  by  Merger. —  Phillips  v. 
Bc.isall,  2  Binn.  (Pa.)  142;  Ingersoll  v.  Ser- 
geant, 1  Whart.  (Pa.)  350;  Fisher  v.  Lewis,  I 
Clark  (Pa.)  431,  3  Pa.  L.  J.  8r.  Compare  At- 
water  v.  Lloyd,  2  Clark  (Pa.)  19,  3  Pa.  L.  J. 
832. 

Eight  of  Re-entry  Insufficient.  —  It  has  been 
held,  however,  that  the  mere  right  to  re-enter 
and  hold  the  land  until  payment  of  the  ground 
rent  has  been  made  is  not  such  a  union  of  the 
land  and  the  rent  in  the  same  person  as  will 
work  an  extinguishment.  Phillips  v.  Bonsall, 
2  Binn.  (Pa.)  142. 

3.  Intervening  Mortgage.  —  Cook  v.  Brightly, 
46  Pa.  St.  439. 

4.  Legal  and  Equitable  Estates.  —  Penington 
r.  Coats,  6  Whart  (Pa.)  277. 

5.  No  Presumption'  of  Extinguishment  from 
Lapse  of  Time.  —  St.  Mary's  Church  v.  Miles,  1 
Whart.  (Pa.)  229,  affirmed  in  McQuesney  v. 
Hiester,  33  Pa.  St.  435. 

6.  Presumption  of  Payment  of  Arrears  —  Ques- 
tion for  Jury.  —  St.  Mary's  Church  v.  Miles,  I 
Whut.  (Pa.)  229;  McQuesney  v.  Hiester,  ^3 
Pa.  St.  435- 

7.  Release  Presumed  After  Twenty-one  Years.  — 
Act  Pa.,  April  27,  1855,  P.  L.  369,  §  7:  Wal- 
lace v.  Fourth  United  Presb.  Church,  152  Pa. 

II 


St.  258;  Clay  v.  Iseminger,  190  Pa.  St.  580. 

Persons  under  Disability.  —  The  Act  of  April 
27,  ifc55,  makes  no  exception  in  behalf  of  per- 
sons under  disability  when  their  title  accrues, 
nor  of  persons  taking  as  heirs  at  law  or  dis- 
tributees. Where,  therefore,  no  payment  or 
other  acknowledgment  of  a  ground  rent  had 
been  made  for  twenty-one  years,  a  plaintiff 
who  biought  suit  within  twenty-one  years 
after  his  title  accrued  was  barred  by  the  stat- 
ute. When  the  twenly-fiist  yearly  payment 
fell  due  and  was  unpaid  without  legal  claim 
on  the  owner  of  the  land  the  bar  of  the  statute 
closed  and  the  presumption  of  extinguishment 
was  complete.  Wallace  v.  Fourth  United 
Presb.  Church,  152  Pa.  St.  258. 

What  Operates  as  a  Bar. —  Under  this  act  it 
has  Leen  held  that  an  acknowledgment  of  the 
existence  of  a  ground  rent  made  by  a  former 
owner  of  the  land  to  his  giantor  is  no  bar  to 
the  running  of  the  statute.  Barber  v.  Lefa- 
vour,  176  Pa.  St.  331. 

And  suit  setting  up  a  title  that  has  no  exist- 
ence, in  which  a  nonsuit  is  taken,  is  not  a  de- 
mand that  will  suspend  the  running  of  the 
statute.  Wallace  v.  Fourth  United  Presb. 
Church,  152  Pa.  St.  258. 

But  in  Hiester  v.  Shaeffer,  45  Pa.  St.  537,  it 
was  held  that  a  judgment  obtained  by  the  for- 
mer owner  of  the  land  is  a  sufficient  claim 
or  demand  under  the  requirements  of  this 
statute. 

Statute  Constitutional.  —  It  has  been  held  that 
as  this  act  affects  the  remedy  merely,  it  is  not 
unconstitutional  as  impairing  the  obligation  of 
contracts.  Clay  v.  Iseminger,  190  Pa.  St.  580; 
Biddle  v.  Hooven,  120  Pa.  St.  221,  limiting 
Korn  v.  Browne,  64  Pa.  St.  55.  But  see  the 
criticism  of  this  case  in  35  Am.  L.  Reg.  & 
Rev.  557. 

8.  Extinguishment  by  Trustees.  —  Bouvier's 
Estate,  14  W.  N.  C.  (Pa.)  535;  Spangler's 
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GROUND  RENTS. 


Who  Liable  For. 


Executors.  — And  the  rule  has  also  been  applied  to  executors.1 

4.  Redemption  and  Renewal.  —  In  Pennsylvania,  as  ground-rent  deeds  were 
originally  drawn,  it  was  undoubtedly  intended  to  make  them  irredeemable, 
and  many  have  been  so  made ;  but  by  statutory  enactments  the  creation  of 
perpetual  or  irredeemable  ground  rents  is  now  prohibited.2  In  Maryland, 
likewise,  it  is  very  clear  that  the  earlier  ground  rents  were  designed  to  create 
a  perpetual  tenancy.3  Recent  legislation,  however,  has  prohibited  the 
creation  of  any  more  of  these  leases  for  ninety-nine  years,  renewable  forever.4 

Renewal.  —  It  has  been  held  that  upon  the  expiration  of  the  original  term 
of  a  ninety-nine  year  lease,  renewable  forever,  without  the  grant  of  a  renewal 
during  the  term,  equity  will  compel  a  renewal,  provided  the  rent  and  taxes 
are  paid  up  to  date  and  there  has  been  no  gross  laches.5  But  after  the 
expiration  of  the  term,  when  there  has  been  no  renewal  within  a  reasonable 
time,  the  reversioner  may  recover  possession  of  the  premises  by  ejectment.6 

IV.  Payment  —  1.  Who  Liable  For.  —  The  owner  of  the  equitable  title  who 
is  in  constructive  possession  and  entitled  to  receive  the  profits  is  liable  as 
assignee  for  ground  rent  charged  upon  the  premises.7 


Estate.  13  W.  N.  C.  (Pa.)  535.  4  W.  N.  C. 
(Pa.)  74- 

In  In  re  Boughton,  17  W.  N.  C.  (Pa.)  522, 
where  a  trustee  held  a  ground  rent  under  the 
will  of  a  decedent,  the  court  refused  leave  to 
pay  it  into  court,  but  ordered  him  to  extin- 
guish it  upon  payment  of  the  redemption 
money  and  to  hold  the  money  thus  obtained 
subject  to  its  order. 

1.  Extinguishment  by  Execntors.  —  Ex  p. 
Huff,  2  Pa.  St.  227. 

2.  Creation  of  Perpetual  Ground  Bents  Prohib- 
ited. —  Act  of  April  22,  1850,  §  21  (P.  L.  553); 
Act  of  June  24,  1855,  §  1  (P.  L.  161). 

But  where  a  ground  Tent  giving  to  the 
grantee  the  right  to  extinguish  il  by  paying  a 
capitalized  sum  within  a  certain  number  of 
years,  but  containing  no  covenant  on  his  part 
to  pay  the  rent,  was  not  extinguished  vviihin 
the  time  limited,  it  was  held  that  the  Act  of 
April  22,  1850,  §  21  (P.  L.  553),  did  not  apply, 
and  the  ground  rent  was  thereafter  irredeem- 
able. Palairet  v.  Snyder,  106  Pa.  St.  227,  dis. 
linouishing  Springer  v.  Phillips,  71  Pa.  St.  60. 

Policy  of  the  Law.  — In  Springer?/.  Phillips. 
71  Pa.  St.  60,  the  court  said:  "  The  policy  of 
the  law  is  to  unfetter  the  lands  of  the  com- 
monwealth and  make  them  freely  alienable. 
There  should  be  something  very  clear  in  the 
intent  of  the  parties  to  the  deed  to  fix  upon 
the  estate  an  irredeemable  charge  before  we 
should  be  compelled  to  declare  that  to  be  the 
effecl  of  the  deed."  Quoted  in  Quigley  v. 
Philadelphia  Trust,  etc.,  Co.,  3  Pa.  Dist.  275. 

3.  Creation  of  Perpetual  Tenancy.  —  Banks  v 
Haskie,  45  Md.  207;  Taylor  v.  Taylor,  47  Md. 
298;  Myers  v.  Silljacks,  58  Md.  323. 

4.  In  1884  the  Maryland  legislature  made  all 
leases  for  a  longer  period  than  fifteen  years 
redeemable  after  the  expiration  of  fifteen 
years  up-  n  the  payment  of  th?  value  of  the 
rent  capitalized  at  six  per  cent.,  unless  some 
other  sum,  not  exceeding  four  per  cent.,  was 
specified  in  the  lease.    See  Acts  1884,  c.  485. 

This  provision  gave  rise  to  a  number  of 
leases  practically  irredeemable,  and  has  now 
been  superseded  by  a  later  act  making  all 
leases  for  longer  terms  than  fifteen  years  re- 
deemable after  ten  years  at  a  capitalization  of 
six  per  cent.    Acts  1888,  c.  395. 


Confirmatory  Lease.  —  In  Jones  v.  Linden 
Bldg.  Assoc.,  79  Md.  73,  it  appeared  that  prior 
to  the  act  last  referred  to  a  lease  for  ninety- 
nine  years,  renewable  forever,  was  executed 
to  an  alleged  corporation,  which,  however, 
never  became  a  corporation  in  fact  or  in  law. 
It  was  held  that  the  reversioner  might  be  re- 
quired by  a  corporatijn  having  the  leasehold 
interest  to  execute  a  confirmatory  lease  after 
the  passage  of  the  said  act,  as  the  act  was  con- 
fined in  its  application  to  rents  reserved  by 
leases  made  after  its  passage. 

Separate  Leases  Irredeemable.  —  Where  an 
irredeemable  ground  rent  made  prior  to  the 
Act  of  1888,  c.  395,  stipulated  that  when  parts 
of  the  land  were  improved  by  houses,  the  les- 
sor would  execute  a  separate  lease  for  each 
house  and  the  lot  appertaining  thereto,  thus 
apportioning  the  rent,  it  was  held  that  such 
separate  leases  were  not  redeemable  under  the 
act.    Flook  v.  Hunting,  76  Md.  178. 

A  Lease  for  Fourteen  Years,  Renewable  for  an- 
other like  period,  and  so  on,  is  a  lease  for  a 
longer  period  than  fifteen  years,  and  sc  within 
the  statute.    Stewart  v.  Gorter,  70  Md.  242. 

5.  Equitable  Eenewal. —  Banks  v.  Haskie,  4.5 
Md.  207;  Myers  v.  Silljacks,  58  Md.  323; 
Worthington  v.  Lee,  61  Md.  530. 

Lapse  of  Seven  Years.  —  In  Worthington  v. 
Lee,  61  Md.  530,  a  renewal  was  held  proper 
upon  payment  of  the  amount  of  the  rent  due, 
together  with  the  renewal  fine,  although  the 
bill  for  renewal  was  filed  seven  years  after  the 
termination  of  the  leasehold  estate. 

6.  Ejectment. —  Myers  v.  Silljacks,  58  Md. 
331;  Campbell  v.  Shipley,  41  Md.  81. 

7.  Liability  of  Owner  of  Land  as  Assignee.  — 
Hannen  v.  Ewalt,  18  Pa.  St.  9;  Berry  v.  Mc- 
Mullen.  17  S.  &  R.  (Pa.)  84:  Elkintor.  v.  New- 
man,  20  Pa.  St.  281.  See  also  Wiedner  p. 
Foster,  2  P.  &  W.  (Pa.)  23. 

No  Actual  Possession.  —  But  where  real  estate 
subject  to  a  ground  rent  and  also  to  a  mort- 
gage in  favor  of  the  ground  landlord  was  con- 
veyed to  another  by  deed  in  its  terms  abso- 
lute, but  which  was  either  by  way  of  mortgage 
for  debts  due  the  grantee  or  in  trust,  it  was 
held  that  as  the  second  grantee  had  never 
been  in  possession  of  the  premises,  nor  exer« 
cised  any  act  of  ownership,  nor  claimed  title, 
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Survivorship.  —  A  ground-rent  covenant  does  not  survive  against  executors 
or  administrators  except  as  to  the  rents  which  accrued  in  the  lifetime  of  the 
decedent.  Rents  which  accrue  after  his  death  are  not  payable  out  of  his  per- 
sonal estate.1 

2.  Of  Arrears  —  Out  of  Proceeds  of  Judicial  Sale.  —  It  may  be  stated  as  a  general 
rule  that  arrears  of  ground  rent,  a  lien  upon  the  land  charged  therewith,  are 
payable  out  of  the  proceeds  of  a  sheriff's  sale  of  the  land.*  But  ground  rent  - 
accruing  subsequently  to  the  sheriff's  sale  are  not  entitled  to  be  paid  from 
the  proceeds.3 

Priority  of  lien.  —  It  has  been  held  that  the  lien  of  a  judgment  for  arrears  of 
ground  rent  relates  back  to  the  date  of  the  ground-rent  deed  and  takes  pre- 
cedence over  older  judgments.4 

Interest — 'When  Eecoverable.  —  The  general  doctrine  is  that  interest  on  arrears 
of  ground  rent  is  not  recoverable;5  but  it  has  been  said  that  whenever  pay- 
ment has  been  unjustly  withheld,  interest  is  undoubtedly  recoverable.6 

3.  Remedies  for  Collection.  —  The  remedies  of  the  owner  of  the  rent  for  the 
recovery  of  arrears  are  an  action  of  debt  or  covenant  (the  former  rarely  used), 
distress,  and  (for  want  of  sufficient  distress)  the  right  to  re-enter  and  hold  the 
land  as  of  the  grantor's  former  estate.7 

he  was  not  liable  to  the  ground  landlord  for 
the  arrears  of  ground  rent.  Wetherell  v. 
Hamilton.  15  Pa.  St.  195. 

One  who  has  purchased  at  sheriff's  sale  the 
title  of  a  tenant  on  ground  rent,  and  has  made 
a  gift  of  the  premises  and  delivered  posses- 
sion before  the  renlinarrear  accrued,  but  who 
has  not  conveyed,  and  is  the  owner  of  the 
mere  legal  title,  without  possession  or  right  of 
possession,  or  perception  of  profits,  is  not  liable 
in  covenantorotheraction  to  the  ground  land- 
lord for  rent  in  arrear.  VVickersham  v.  Irwin, 
14  Pa.  St.  108. 

1.  Survival  on  Death  of  Covenantor.  —  Quain's 
Appeal,  22  Pa.  St.  510;  Williams's  Appeal,  47 
Pa.  St.  283;  Hunt's  Appeals,  105  Pa.  St.  123; 
Gardiner  v.  Painter,  3  Phila.  (Pa.) 365,  16  Leg. 
Int.  (Pa.)  141.  See  the  title  Covenants,  vol. 
8,  p.  159- 

2.  Payment  Out  of  Proceeds  of  Sale.  —  Bantleon 
v.  Smith,  2  Binn.  (Pa.)  146,  4  Am.  Dec.  430; 
Mather  v.  McMichael,  13  Pa.  St  301;  Watson 
w.  Bradley,  1  Phila.  (Pa.)  177,  8  Leg.  Int.  (Pa.) 
54;  Western  Bank  v.  Willitts,  1  Clark  (Pa.) 
188,  2  Pa.  L.  ].  45;  Ackley  v.  Aechternacht,  3 
Phila.  (Pa.)  224,  15  Leg.  Int.  (Pa.)  232;  Mayer 
v.  Powell,  10  Lane.  Bar  (Pa.)  41.  See  also 
Fassilt  v.  Middleton,  47  Pa.  St.  214,  86  Am. 
Dec.  535;  Ter-Hoven  v.  Kerns,  2  Pa.  St.  96; 
Dougherty's  Estate,  9  W.  &  S.  (Pa.)  189,  42 
Am.  Dec.  326. 

No  Payment  Out  of  Personalty.  —  But  in  Pat- 
tison  v.  M'Gregor,  9  VV.  &  S.  (Pa.)  180,  it  was 
held  that  under  the  Act  of  1772,  a  ground-rent 
landlord  is  not  entitled  to  be  paid  his  rent  out 
of  goods  on  the  premises  sold  by  the  sheriff 
on  execution  against  the  owner  of  the  ground 
In  possession. 

A  Purchaser  at  a  Sheriff's  Sale  of  land  charged 
with  a  mortgage  and  also  a  prior  ground  rent 
takes  subject  to  the  arrears  of  ground  rent  due 
at  the  time  of  the  sale.  Lewis's  Estate,  14  W. 
N.  C.  (Pa.)  499.  See  also  Conrad  v.  Smith,  12 
Phila.  (Pa.)  306,  35  Leg.  Int.  (Pa.)  144;  Kin- 
ley  v.  Knox,  6  Pa.  Dist.  617. 

3.  Subsequently  Accruing  Rents.  —  Walton  v. 
West.  4  Whart.  (Pa.)  221. 

4.  Lien  Preferred  to  Prior  Judgments.  —  Bant- 


leon v.  Smith,  2  Binn.  (Pa.)  146,  4  Am.  Dec. 
430;  Watson  v.  Bradley,  I  Phila.  (Pa.)  177,  8 
Leg.  Int.  (Pa.)  54;  Mather  v.  McMichael,  13 
Pa.  St.  301;  Powell  v.  Whitaker,  88  Pa.  St.  445; 
Fassitt  v.  Middleton,  47  Pa.  St.  214,  86  Am. 
Dec.  535. 

A  sale  of  property  subject  to  two  successive 
ground  rents  under  a  subsequent  incumbrance 
does  not  discharge  the  lien  of  the  arrears  of 
the  first  ground  rent,  since  it  is  protected  by 
the  intervening  estate  of  the  second  ground 
rent.    Hacker  v.  Cozzens,  92  Pa.  St.  461. 

Sale  under  Judgment  by  Stranger.  —  Ground 
rent  created  by  deed  with  a  clause  of  re-entry 
is  payable  out  of  the  proceeds  of  a  sheiiff's 
sale  of  the  property  under  a  judgment  by  a 
stranger  in  preference  to  such  judgment. 
Pancoast's  Appeal,  8  W.  &  S.  (Pa.)  381. 

A  Subsequent  Judgment  for  arrears  of  ground 
rent  which  have  already  been  discharged  by  a 
judicial  sale  of  the  premises  creates  no  lien  on' 
the  property,  and  a  sale  thereon  passes  no  title 
to  the  purchaser.  Foulke  v.  Millard,  108  Pa. 
St.  230;  Sergeant  v.  Fleckenstein,  9  Pa.  Super. 
Ct.  557- 

5.  No  Recovery  of   Interest    on   Arrears. — 

Bantleon  v.  Smith,  2  Binn.  (Pa.)  146,  4  Am. 
Dec.  430;  Dougherty's  Estate,  g  W.  &  S.  (Pa.) 
189,  42  Am  Dec.  326;  McKibbin  v.  Peters,  6 
Pa.  Dist.  67,  185  Pa.  St.  518;  Ter-Hoven 
v.  Kerns,  2  Pa.  St.  96;  Buchanan  v.  Mont- 
gomery, 2  Yeates  (Pa.)  72-,  In  re  Makinson,  8 
Phila.  (Pa.)  381. 

But  in  Pancoast's  Appeal,  8  W.  &  S.  (Pa.) 
381,  where  the  land  was  sold  under  a  judg- 
ment by  a  stranger,  the  court  decreed  arrears 
of  ground  rent  and  interest  out  of  the  fund, 
and  this  decree  was  affirmed  on  appeal. 

6.  Interest  for  Unlawful  Detention  of  Rent.  — 
McQuesney  v.  Hiester,  33  Pa.  St.  435;  Chew's 
Estate,  4  Phila.  (Pa.)  186,  17  Leg.  Int.  (Pa.) 
237.  See  also  Buchanan  v.  Montgomery,  2 
Yeates  (Pa.)  72.  Compare  Buck  v.  Fisher,  4 
Whart.  (Pa.)  516. 

7.  Remedies.  —  See  2  Am.  L.  Reg.  577;  Bouv. 
L.  Diet.,  tit.  Ground  Rents;  Rushton  v.  Lip- 
pincott,  119  Pa.  St.  12.  And  see  the  title 
Landlord  and  Tenant. 
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Definitions. 


GROWING  CROPS.  (See  also  the  title  CROPS,  vol.  8,  p.  301.) 
GRUB.    (See  also  Grade,  ante,  p.  1108.) — See  note  2. 
GRUBSTAKE.  —  See  note  3. 
GUANO.  —  See  note  4. 
GUARD.  —  See  note  5. 

GUARANTEED.  —  (See  also  Guaranty,  post.)  —  See  note  6. 


See  note  1. 


1.  Wheat  Is  a  Growing  Crop.    Steele  v.  Farber, 

37  Mo.  79. 

Fruit  Trees.  —  Fruit  trees  are  not  grotving 
erops.  Coule  v.  Spiizer,  65  Cal.  462,  463,  52 
Am.  Rep.  305. 

Grown.  —  In  Norris  v.  Hix,  74  Iowa  524,  it 
was  held  that  a  moitgage  made  in  Match, 
1886,  of  the  crops  grown  during  the  year  1886, 
would  hold  the  crops  afterwards  raised  in  that 
year. 

A  chattel  mortgage  upon  "  crops  growing 
and  to  be  giown  "  is  not  void  for  uncertainty 
of  description  as  to  the  crops  growing,  on  the 
ground  that  the  mortgage  failed  to  state  the 
year  in  which  the  crops  are  to  be  grown  (Com- 
pare Pennington  v.  Jones,  57  Iowa  37);  for  it 
is  clear  that  the  crops  growing  are  those  grow- 
ing at  the  date  of  the  execution  of  the  mort- 
gage; and  the  mortgage  will  hold  the  crops 
growing,  though  it  be  void  as  to  those  "  to  be 
grown."    Luce  v.  Moorehead,  73  Iowa  498. 

Goods.  —  In  Bours  v.  Webster,  6  Cal.  661,  it 
was  held  that  growing  crops  were  not  goods 
or  chattels.  See  also  Bernal  v.  Hoirious,  17 
Cal.  545;  Brantom  v.  Griffiths,  2  C.  P.  D.  212. 

2.  Grub.  —  In  construing  a  contract  to  clear, 
grub,  and  pile  the  brush  on  a  tract  of  land,  the 
court  said:  "  Grammatically  the  word  '  clear  ' 
applies  to  the  brush,  as  much  as  the  words 
'grub  and  pile.'  But  it  was  insisted  in  the 
argument  that  to  give  it  such  application 
leaves  the  word  '  clear  '  without  any  meaning 
whatever,  as  the  entire  obligation  which  it 
would  impose  is  included  in  the  word  grub; 
and  thai  the  words  when  thus  used  are  syn- 
onymous. This,  we  think,  is  not  the  case. 
The  evidence  shows  that  there  was  underbrush 
too  small  to  be  grubbed,  and  that  being  the 
case,  but  for  the  word  '  clear,'  the  party  would 
not  have  been  bound  to  have  cut  and  piled  it; 
for  he  was  certainly  not  bound  to  grub  the 
brush  which  was  too  small  to  be  grubbed,  any 
more  than  the  trees  which  were  too  large,  as 
that  process  is  usually  understood  and  prac- 
ticed among  farmers."  Holmes  v.  Stummel, 
15  111  412. 

3.  Grubstake  Contract. — In  Berry  v.  Woodburn, 
107  Cal.  512,  it  was  said:  "  Neither  may  this 
contract  be  considered  one  in  the  nature  of  a 
grubstake    contract  —  a  peculiar  and  novel 


character  of  contract  so  common  in  the  early 
mining  history  of  this  state,  where  two  patties 
enter  into  a  common  venture,  one  furnishing 
the  '  gruo,'  the  other  the  labor  in  prospecting 
for  valuable  mining  properties.  Clearly  such 
ventures  were  joint  in  their  character,  and  all 
valuable  discoveries  would  inure  to  the  equal 
benefit  of  both.  The  courts  declare  such  ven- 
tures to  partake  of  the  character  of  qualified 
partnerships;  but  here  we  have  no  common 
venture,  no  common  ownership,  no  sharing  of 
profit  and  loss,  no  furnishing  of  labor  by  one 
party  and  '  grub  '  or  money  by  the  other." 
See  also  the  title  Mines  and  Mining  Claims. 

4.  Guano.  —  A  policy  of  insurance  v^as  taken 
out  on  the  stock  in  trade,  consisting  of  grain, 
guano,  and  salt.  In  construing  this  policy  in 
Planters'  Mut.  Ins.  Co.  v.  Engle.  52  Md.  481, 
the  court  said:  "  It  was  also  argued  that 
guano,  as  used  in  the  policy,  does  not  embrace 
fertilizer.  Strictly  speaking,  it  may  be  true 
that  guano  does  not  embrace  every  kind  of 
fertilizer  used  for  agricultural  purposes.  Bui 
we  are  dealing  with  a  contract  of  insurance, 
and  the  question  is,  what  did  the  parties  mean 
by  it  as  used  in  this  connection?  The  proof 
shows  that  at  the  time  the  policy  was  issued 
the  plaintiffs  had  fertilizers  on  hand,  but  did 
not  have  any  guano,  and  it  is  very  clear  that 
they  meant  it  to  embrace  such  fertilizers." 

In  Pacific  Guano  Co.  v.  Mullen,  66  Ala.  589, 
it  was  said:  "  It  is  common  knowledge  that 
guano,  in  its  varied  manipulated  forms,  is  a 
fertilizer." 

4.  Guano  Island.  —  See  Whiton  v.  Albany  City 
Ins.  Co.,  109  Mass.  24. 

5.  Guard  —  Cattle  Guard.  —  See  the  title 
Crossings,  vol.  8,  p.  367. 

6.  In  Barker  M'Andrew,  18  C.  B.  N.  S. 
773,  114  E.  C.  L.  773,  Willes,  J.,  said  of  the 
word  guaranteed  as  used  in  a  charter-party, 
that  it  had  "  no  technical  meaning."  It 
means  no  more  than  a  contract  or  engagement 
on  the  part  of  the  owner  that  the  ship  shall  be 
ready  (or  whatever  be  the  thing  guaranteed) 
provided  she  be  not  prevented  by  the  excepted 
perils.  See  also  Nottebohn  v.  Richter,  18  Q. 
B.  D.  66. 

Trademark.  —  See  Symington  v.  Footman, 
W.  N.  (87)  70,  56  L.  T.  N.  S.  696. 
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4.  Absolute  or  Conditional  Guaranties,  1141. 
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2.  Demand  and  Notice  of  Default,  1 149. 

a.  Necessity  of  Demand  and  Notice,  11 49. 

(1)  Where  Guaranty  Is  Absolute,  1149. 

(2)  Where  Guaranty  Is  Conditional,  1150. 

(a)  Statement  of  General  Rule,  1 1 50. 

\b~)  Effect  of  Insolvency  of  Principal,  1 152. 

b.  Sufficiency  of  Demand  and  Notice,  115  2. 
e.  Waiver  of  Demand  and  Notice,  1153. 

3.  Suit  Against  Principal,  1153. 

a.  Necessity  of  Suit,  1 153. 

(1)  Where  Guaranty  Is  Absolute,  1153. 
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(2)  Where  Guaranty  Is  Conditional,  1 154. 
(a)  In  General,  1154. 

(£)  Where  Guarantee  Holds  Collateral  Security,  1155. 
b.  What  Diligence  Required  of  Guarantee,  1 155. 

e.  Waiver  of  Diligence,  1156. 

VIL  Assignment  and  Negotiability,  1157. 

1.  Introductory  Statement,  1157. 

2.  Guaranty  of  Notes,  1157. 

3.  Guaranty  of  Bonds,  1159. 

4.  Guaranty  of  Letters  of  Credit,  1 159.. 

5.  Guaranty  of  Mortgages,  1159. 

VILT.  Revocation  of  Guaranties,  1159. 

IX.  Joint  and  Several  Liability  of  Guarantors,  1160. 
X.  Rights  of  Guarantor  Against  Principal,  i  161. 

XI.  Operation  of  Statute  of  Limitations,  i  161. 
XIL  What  Will  Operate  as  Discharge  of  Guarantor,  i  162. 

1.  Extinguishment  or  Satisfaction  of  Principal  Obligation,  1162. 

2.  Alteration  of  Contract  Guaranteed,  1162. 

a.  Statement  of  Rule,  1162. 

b.  Application  of  Rule,  1163. 

3.  Extension  of  Time  of  Payment  or  Performance,  1165. 

4.  Taking  Other  Security  for  Debt,  1166. 

5.  Fraud  and  Duress,  11 66. 

6.  Want  of  Demand  and  Notice,  or  Delay  in  Making  Demand  and  Giving 

Notice,  1 167. 

7.  Failure  or  Delay  in  Exhausting  Remedies  Against  Principal,  1167. 

8.  Surrender  or  Negligent  Loss  of  Security  for  Debt,  1167. 

9.  Failure  of  Consideration,  11 68. 

10.  Release  of  Co-guarantor,  1168. 

11.  Miscellaneous,  1168. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
title  PRINCIPAL  AND  SURETY  OR  GUARANTOR,  vol.  16,  p.  925. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  ALTERATION  OF  INSTRUMENTS, 
vol.  2,  p.  181;  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 
vol.  4,  p.  65;  CONTRIBUTION  AND  EXONERATION,  vol.  7,  p.  325; 
CORPORATIONS  {PRIVATE),  vol.  7,  p.  620;  FRAUD  AND  DECEIT, 
ante,  p.  12;  IMPLIED  WARRANTY;  INDEMNITY  CONTRACTS; 
IN  SOL  VENCY  AND  BANKR  UP  TCY;  LIMIT  A  TION  OF  ACTIONS; 
STATUTE  OF  FRAUDS;  SUBROGATION;  SURETYSHIP;  WAR- 
RANTY. 

L  Definition.  —  A  guaranty  is  a  promise  to  answer  for  the  payment  of 
some  debt  or  the  performance  of  some  duty  in  the  case  of  the  failure  of 
another  person  who  is  himself  in  the  first  instance  liable  to  such  payment  or 
performance.1 

1.  definition.  —  Herman  v.  Williams,  36  Fla.  v.  Ebersole,  75  Va.  656;  2  Daniel  on  Neg. 
I36;  Gridley  v.  Capen,  72  111.  11;  Andrews  v.      Inst.  (4th  ed.),  §  1753. 

Tedford,  37  Iowa  315;  Merchants'  Nat.  Bank  Other  Definitions.  —  A  guaranty  has  also  been 
v.  Citizens'  State  Bank,  93  Iowa  650;  Dole  v.  defined  as  an  agreement,  not  under  seal. 
Young,  a*  Pick.  (Mass.)  252;  McLaren  v.  Wal-  whereby  one  person  engages  to  be  answerable 
son,  26  '  nd.  (N.  Y.)  435.  37  Am.  Dec.  260;  for  the  debt,  default,  or  miscarriage  of  an- 
Carpenter  v.  Wall,  4  Dev.  &  B.  L.  (20  N.  Car.)  other.  Hall  v.  Farmer,  5  Den.  (N.  Y.)  487. 
144;  Shollenberger's  Estate,  r  Woodw.  (Pa.)  Guarantor  a  Debtor  Within  Insolvency  Laws. — 
316;  Carroll  County  Sav.  Bank  v.  Strother,  22  S.  A  guarantor  is  a  debtor  within  a  statute  which 
Car.  555;  Brown  v.  Bussey,  7  Humph.  (Tenn.)  provides  that  eveyact  done  by  a  debtor  in  con- 
573;  Rhodes  v.  Morgan,  1  Baxt.  (Tenn.)  361;  templation  of  insolvency,  with  intent  to  prefer 
Hall  v.  Rodgers,  7  Humph.  (Tenn.)  540;  Welsh     creditors,  shall  be  deemed  an  assignment  of 
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IL  Nature  OF  CONTEACT  —  1.  In  General.  —  A  contract  of  guaranty,  like 
every  other  contract,  can  be  made  only  by  the  mutual  assent  of  the  parties.1 

Guaranties  May  Be  Either  Prospective  or  Eetroapective  in  Their  Operation.  —  The  object 
of  a  guaranty  ordinarily  is  security  for  the  performance  of  something  in  the 
future,  the  consideration  for  which  is  the  credit  given  or  contract  of  the  party 
guaranteed. a  Nevertheless  the  guaranty  may  have  a  retrospective  operation 
so  as  to  embrace  debts  already  contracted  where  it  clearly  appears  that  such 
was  the  intention  of  the  parties.3  But  a  retrospective  operation  can  be  given 
to  the  guaranty  only  where  by  express  words  or  by  necessary  implication  it 
clearly  appears  to  be  the  intention  of  the  parties  to  embrace  past  transactions. 1 

Liability  of  Guarantor  Coextensive  with  That  of  Principal.  —  The  liability  of  the  guar- 
antor is  in  general  measured  by  that  of  the  principal,  and  will  be  so  construed 
unless  a  less  or  greater  liability  is  expressly  assumed  by  the  guarantor.5  The 
liability  of  a  guarantor  is  not  limited  to  the  consideration  received  by  him  for 
the  guaranty.0 

Knowledge  of  Guaranty  by  Debtor  Unnecessary. — A  guaranty  to  pay  the  debt  of 
another  is  not  affected  by  the  fact  that  the  debtor  has  no  knowledge  of  it.7 

A  Guaranty  Is  a  Personal  Contract  at  Large ;  it  is  not  a  pledge  of  any  particular 
fund.8 

An  Independent  Contract.  —  The  undertaking  of  a  guarantor  is  his  own  separate 
and  independent  contract,  distinct  from  that  of  the  principal  debtor.9 

2.  Distinguished  from  Certain  Other  Contracts  —  Distinguished  from  Warranty.  — 
Originally  the  words  warranty  and  guaranty  were  the  same,  and  they  are  now 
sometimes  used  indiscriminately;  but  in  general  warranty  is  applied  to  a  con- 
tract as  to  the  title,  quality,  or  quantity  of  a  thing  sold,  and  guaranty  is  held 
to  be  a  contract  by  which  one  person  is  bound  to  answer  for  the  due  fulfilment 
of  a  promise  or  engagement  of  a  third  person.10 

Distinguished  from  Indorsement.  —  Contracts  of  indorsement  and  guaranty  are 
both  conditional,  but  the  conditions  are  unlike.  The  contract  of  indorsement 
is  primarily  that  of  transfer;  the  contract  of  guaranty  is  that  of  security. 1 1 
Furthermore,  the  liability  of  a  guarantor  is  more  extensive  than  that  of  an 


the  debtor's  properly.  Allen  v.  Dillingham, 
(Ky.  1898)  47  S.  W.  Rep.  1076.  See  the  title 
Insolvency  and  Bankruptcy. 

1.  Davis  Sewing  Mach.  Co.  v.  Richards,  115 
U.  S.  527;  Davis  v.  Wells,  104  U.  S.  159.  See 
generally  the  title  Covracts,  vol.  7,  p.  88. 

2.  Prospective  and  Retrospective  Guaranties.  — 
Pritchett  v.  Wilson,  39  Pa.  St.  421. 

3.  Harwood  v.  Johnson,  20  111.  367;  Abrams 
v.  Poineroy,  13  111.  133;  People  v.  Lee,  104  N. 
Y.  441;  McLaren  v,  Watson,  26  Wend.  (N.  Y.) 
435.  37  Am.  Dec.  260. 

4.  People  v.  Lee,  104  N.  Y.  441;  Pritchett  v. 
Wilson,  39  Pa.  St.  42t. 

Continuing  Guaranty.  —  A  contract  to  guar- 
antee sales  of  gouds  10  another  with  the  provi- 
sion that  it  should  be  a  continuing  guaranty 
is  prospective  only,  and  it  cannot  be  shown  by 
parol  to  have  been  intended  to  include  a  past 
indebtedness.  Pritchett  v.  Wilson,  39'  Pa.  St. 
421. 

5.  Coextensiveness  of  Guarantor's  Liability  with 
That  of  Principal.  —  Smith  v.  Rogers,  14  Ind. 
227;  Day  v.  Elmore,  4  Wis.  190;  Glassell  v. 
Coleman,  94  Cal.  260. 

6.  Liability  Not  Limited  to  Consideration  Re- 
ceived for  Guaranty.  —  Day  v.  Elmore,  4  Wis. 
iqo.  This  is  necessarily  so  because  in  probably 
the  majority  of  cases  the  only  consideration 
for  the  guaranty  is  that  moving  between  the 
principal  and  the  party  guaranteed. 

7.  Solary  v.  Stultz,  22  Fla.  263. 


8.  Guaranty  Not  Pledge  of  Particular  Fund.  — 

Hancock's  Appeal,  34  Pa.  St.  155. 

9.  Distinct  Obligation  from  Contract  Guaranteed. 

—  Parmelee  v.  Williams,  71  Mo.  410;  Burn- 
ham  v.  Gosnell,  47  Mo.  App.  637;  Gaff  v.  Sims, 
45  Ind.  262:  Abbott  v.  Brown,  131  III.  108. 

10.  Difference  Between  Guaranty  and  Warranty. 

—  2  Parsons  on  Contracts  (7th  ed.)  3;  De  Col- 
yar  on  Guarantees  (2d  ed.)  I.  See  generally 
the  title  Warranty. 

11.  Guaranty  and  Indorsement  Distinguished. — 
San  Diego  First  Nat.  Bank  v.  Babcock,  94  Cal. 
102,  28  Am.  St.  Rep.  94;  Brady  v.  Reynolds. 
13  Cal.  31. 

Contract  Held  One  of  Indorsement  and  Not  of 
Guaranty.  —  Where  a  person,  before  signing 
his  name  on  the  back  of  a  note,  stated  that  he 
did  so  in  the  belief  that  the  maker  was  good 
and  that  the  payee  of  the  note  must  exhaust 
his  remedies  before  recourse  to  him,  and  the 
payee  assented  to  this,  it  was  held  that  this 
was  a  contract  of  indorsement  and  not  of 
guaranty.    Milligan  v.  Holbrook,  168  111.  343. 

One  who  indorses  a  note  before  delivery  to 
the  payee,  as  "  backer,"  giving  his  place  of 
residence,  is  treated  as  indorser,  not  as  guar- 
antor, in  a  suit  brought  against  him  by  the 
payee,  though  the  note  was  made  for  the  pur- 
pose of  borrowing  money  of  the  payee  and  in- 
dorsed with  the  hope  of  making  money.  Sea- 
bury  v.  Hungerford,  2  Hill  (N.  Y.)  80.  See- 
also  Cottrell  v.  Conklin,  4  Duer  (N.  Y.)  45. 
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indorser.  Unless  the  note  is  promptly  presented  for  payment,  at  maturity, 
and  due  notice  of  dishonor  given  to  the  indorser  in  a  reasonable  time,  he  will 
be  discharged  absolutely  from  all  liability  thereon,  whether  he  has  suffered 
any  actual  damage  or  not.1  But  failure  in  either  or  both  of  the  above- 
mentioned  particulars  does  not  work  an  absolute  discharge  of  a  guarantor's 
liability.  He  is  discharged  only  to  the  extent  of  the  loss  which  he  may  have 
suffered  in  consequence  thereof.2 

Distinguished  from  Suretyship.  —  The  contract  of  a  guarantor  is  collateral  and 
secondary,  and  in  that  respect  differs  from  the  contract  of  a  surety,  which  is 
a  primary  obligation.3  The  surety  is  bound  equally  and  absolutely  with  the 
principal,  is  a  debtor  from  the  beginning,  is  ordinarily  bound  to  know  every 
default  of  his  principal,  and  cannot  protect  himself  by  a  mere  indulgence  of 
the  creditor  nor  by  want  of  notice  of  default,  though  indulgence  and  want  of 
notice  may  injure  him.*  The  contract  of  a  guarantor  is  a  separate  contract. 
The  contract  is  in  the  nature  of  a  warranty  by  him  that  the  principal  will 
perform  his  contract,  and  not  jointly  with  him  that  it  will  be  done.  He  has 
to  answer  for  the  consequences  ot  his  principal's  default.  He  is  not  bound  to 
take  notice  of  nonperformance.  If  the  creditor  does  not  give  notice  of  a 
default  and  the  guarantor  is  damaged,  he  is  thereby  discharged  to  the  amount 
of  the  damage.5  A  surety  is  an  insurer  of  the  debt.  A  guarantor  is  an 
insurer  of  the  solvency  of  the  debtor.®  A  surety  may  be  sued  as  promisor, 
but  a  guarantor  cannot.7  A  principal  and  a  surety,  being  equally  bound,  may 
be  joined  in  the  same  suit;  8  but  a  guarantor,  being  bound  by  a  separate  con- 
tract, must  be  sued  separately.9 

Distinguished  from  Indemnity.  —  A  contract  of  indemnity  is  readily  distinguish- 
able from  a  contract  of  guaranty,  the  latter  being  a  collateral  undertaking  and 


1.  Guarantor  Held  to  a  Stricter  Measure  of 

Responsibility.  —  Arents  v.  Com.,  18  Gratt. 
(V x.)  750.  See  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4,  p.  65. 

2.  Reynolds  v.  Douglass,  12  Pet.  (U.  S.)  497; 
Rhett  v.  Poe,  2  How.  (U.  S.)  484;  Fuller  v. 
Scott.  8  Kan.  33;  Farmers',  etc.,  Bank  v.  Ker- 
che^al,  2  Mich.  513;  Ashford  1:  Robinson,  8 
Ired.  L.  (30  N.  Car.)  114;  Bashford  v.  Shaw,  4 
Ohio  Si.  207;  Burrow  v.  Zapp,  69  Tex.  476; 
Arents  v.  Com.,  18  Gratt.  (Va  )  750. 

Liability  of  Guarantor  and  Indorser  Several.  — 
The  liability  of  an  indorser  and  that  of  a 
guarantor  are  several  and  upon  several  con- 
tract. A  joint  action  will  not  lie  against 
them.  Killian  v.  Ashley,  24  Ark.  511,  91  Am. 
Dec.  5tq 

3.  Distinction  Between  Guaranty  and  Surety- 
ship. —  Gaff  v.  Sims,  45  Ind.  262;  McMillan  z: 
Ball's  Head  Bank,  32  Ind.  11,  2  Am.  Rep. 
323;  Sullivan  v.  Cluggaeje,  21  Ind.  App.  667; 
Wheeler  v.  Rohrer,  21  Ind.  App.  477:  Singer 
Mfg.  Co.  v.  Littler,  56  Iowa  601;  Reigart  v. 
White,  52  Pa.  St.  440;  Kearnes  v.  Montgom- 
ery, 4  W.  Va.  29. 

4.  Surety  Bound  Equally  with  Principal.  —  Gaff 
v.  Sims,  45  Ind.  262;  McMillan  v.  Bull's  Head 
Bank,  32  Ind.  II,  2  Am.  Rep.  323;  Kearnes  v. 
Montgomery,  4  W  Va.  29. 

5.  Guaranty  a  Separate  and  Not  a  Joint  Con- 
tract.—  Gaff  v.  Sims,  45  Ind.  262;  Singer  Mfg. 
Co.  v.  Littler,  56  Iowa  601. 

6.  Surety  an  Insurer  of  Deht. —  Kramph  v. 
Hatz,  52  Pa.  St.  525. 

7.  Surety  May  Be  Sued  as  Promisor. —  Oxford 
Bank  v.  Haynes,  8  Pick.  (Mass.)  42S,  19  Am. 
Dec.  334;  Perry  v.  Barret,  18  Mo.  146. 

8.  Joint  Suit  Against  Principal  and  Surety  Per- 


missible.—  Oxford  Bank  v.  Haynes,  8  Pick. 
(Mass.)  428,  19  Am.  Dec.  334;  Gaff  v.  Sims,  45 
Ind.  262;  McMillan  v.  Bull's  Head  Bank,  32 
Ind.  11,  2  Am.  Rep.  323. 

9.  Guarantor  Must  Be  Sued  Separately.  —  Mow- 
ety  v.  Mast,  9  Neb.  445;  Tyler  v.  Tualatin 
Academy,  14  Oregon  485;  McMillan  v.  Bull's 
Head  Bank,  32  Ind.  11,  2  Am.  Rep.  323;  Vir- 
den  v.  Ellsworth,  15  Ind.  144;  Cole  v.  Mer- 
chants' Bank,  60  Ind.  350;  Richwine  v. 
Scovill,  54  Ind.  150;  Singer  Mfg.  Co.  v. 
Littler,  56  Iowa  601. 

Difference  Eetween  Guaranty  and  Surety  Illus- 
trated — Undertakings  Held  to  Be  Guaranties. — 
The  following  undertakings  have  been  held  to 
be  guaranties  an1  not  contracts  of  suretyship: 

An  agreement  to  pay  any  deficiency  which 
may  arise  in  case  the  property  of  the  obligor 
shall  not  be  sufficient.  Leonard  v.  Wcod,  2 
Chest.  Co.  Rep.  (Pa.)  329. 

"  Please  send  W.  goods  to  the  amount  of 
one  hundred  dollars  and  I  will  guatanty  the 
same  in  four  months."  Dole  v.  Young,  24 
Pick.  (Mass.)  250. 

Indorsement  as  follows  on  the  back  of  a 
lease:  "  For  value  received,  I  guaranty  the 
payment  of  the  rent  as  stipulated  by  said  F., 
in  case  of  nonpayment  by  him."  Virden  v. 
Ellsworth,  15  Ind.  144. 

A  guaranty  of  payment  in  full  of  a  bond, 
unless  words  be  used  indicating  that  the  re- 
sponsibility is  to  be  immediate  and  not  con- 
tingent. Seiple's  Appeal.  11  W.  N.  C.  (Pa.) 
392;  Mizner  v.  Spier,  9b  Pa.  St.  533. 

An  indorsement,  "  I  hereby  guarantee  pay- 
ment of  the  within  note,  without  protest." 
The  words  "  without  protest  "  can  have  no 
other  effect  than  so  to  qualify  the  contract  as 
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the  former  an  original  one  not  within  the  statute  of  frauds.1  The  contract  of 
guaranty  is  an  agreement  of  itself  —  a  new  contract  undertaken  by  another 
that  the  latter  will  perform  his  contract.* 

Distinguished  from  Assignments.  —  A  guaranty  may  be  alike  for  negotiable  instru- 
ments and  common-law  obligations  for  the  payment  of  money.  On  the  other 
hand,  assignments  relate  only  to  nonnegotiable  securities.  The  assignee's 
right  of  recourse  upon  the  assignor  rests  upon  the  ground  that  there  was  a 
valuable  consideration  for  the  assignment.  In  all  cases,  however,  the  actual 
consideration  may  be  shown,  and  this  constitutes  the  measure  of  recovery  by 
the  assignee  against  the  assignor,  whereas  in  the  case  of  guaranty  the 
guarantor  is  liable  whether  he  has  or  has  not  received  any  consideration.3 

3.  By  What  Law  Governed.  —  The  law  of  a  state  where  the  contract  is  exe- 
cuted, where  its  performance  is  guaranteed,  and  where  the  contract  is  to  be 
performed  determines  the  validity  of  the  guaranty  although  suit  is  brought  to 
enforce  it  in  another  state.4  So  a  guaranty  executed  in  one  state  of  the  per- 
formance of  a  contract  which  is  to  be  performed  there  is  governed  by  the  laws 
of  that  state  although  the  guaranty  is  made  elsewhere.5  And  where  a  con- 
tract is  executed  in  a  state  in  which  it  is  valid,  and  a  person  there  agrees  to 
guarantee  its  performance,  the  guaranty  is  valid  though  it  is  actually  affixed 
in  a  state  where  the  contract  would  be  void.6 

III.  Form  and  Requisites  —  1.  In  General.  —  The  question  whether  or  not 
the  guaranty  should  be  in  writing  will  be  found  treated  elsewhere  in  this  work.7 
No  particular  form  of  words  is  necessary  to  create  a  guaranty,  whether  it  be 
oral  or  written.  To  constitute  a  verbal  guaranty  it  is  not  necessary  that 
the  word  "  guaranty"  should  be  used.  It  will  be  sufficient,  in  view  of  all 
the  circumstances  attending  the  transaction,  that  the  necessary  ingredients  to 
constitute  the  guaranty  exist.8  A  mere  request  by  one  person  that  credit  be 
given  to  another  does  not  create  a  guaranty;9  nor  does  a  clause  in  a  letter 


to  exclude  the  specific  defense  that  by  not  pro- 
testing the  note  the  indorsers  were  released. 
Zahm  v.  Lancaster  First  Nat.  Bank,  103  Pa. 
St.  576;  Hartman  v.  Lancaster  First  Nat. 
Bank,  103  Pa.  St.  582. 

The  indorsement  on  a  railroad  bond  that 
payment  is  guaranteed  by  another  railroad 
company.  Camden,  etc.,  R.  Co.  v.  Penny- 
packer,  21  W.  N.  C.  (Pa.)  118. 

Undertakings  Held  to  Be  Contracts  of  Surety- 
ship.—  The  following  undertakings  have  been 
held  to  be  contracts  of  suretyship,  and  not 
guaranties: 

For  consideration  received,  I  hereby  agree 
10  become  security  for  the  faithful  perform- 
ance of  the  above  agreement."  Allen  v.  Hu- 
bert, 49  Pa.  St.  259. 

"  I  hereby  acknowledge  to  be  security  for 
the  within  amount  of  five  hundred  dollars 
until  satisfactorily  paid  by  W.  A."  Marber- 
ger  v.  Pott,  16  Pa.  St.  9,  55  Am.  Dec.  479. 

"  I  do  hereby  guarantee  the  payment  *  *  * 
at  maturity  of  bills,  or  at  any  time  thereafter, 
on  their  [the  plaintiffs']  demand,  for  all  pur- 
chases made  by  the  said  R."  Armour  v. 
Maxwell,  5  Pa.  Dist.  762. 

"  I  hereoy  guarantee  that  the  within-named 
C.  will  fulfil  the  within  contract  as  agreed, 
and  in  case  of  his  neglect  or  refusal  so  to  do 
I  agree  to  pay  all  damages  sustained  in  con- 
sequence thereof."  Sherman  v.  Roberts,  I 
Grant  Cas.  (Pa.)  261. 

For  other  cases  in  which  instruments  were 
construed  to  be  contracts  of  surety  instead  of 
guaranty,  see  McMillan  v.  Bull's  Head  Bank, 
32  Ind.  11,  2  Am.  Rep.  323;   Dickinson  v. 
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Colter,  45  Ind.  445;  Allegheny  Light  Co.  v. 
Reinhold,  7  Pa.  Dist.  385;  Ashton  v.  Bayard, 
71  Pa.  St.  139;  Lender  v.  Kline,  167  Pa.  St. 
188;  Hassinger  v.  Ammon,  160  Pa.  St.  245; 
Bickel  v.  Auner,  9  Phila.  (Pa  )  499,  29  Leg. 
Int.  (Pa.)  20;  Burton  v.  Hansford,  10  W.  Va. 
470,  27  Am.  Rep.  571. 

1.  Distinguished  from  Indemnity.  —  Anderson 
v.  Spence,  72  Ind.  315,  37  Am.  Rep.  162. 

2.  Aud  v.  Magruder,  10  Cal.  282;  Anderson 
v.  Spence,  72  Ind.  321,  37  Am.  Rep.  162. 

3.  Distinguished  from  Assignments. —  Welsh  v. 
Ebersole,  75  Va.  657. 

4.  Colston  v.  Pemberton,  (N.  Y.  Citv  Ct. 
Gen.  T.)  20  Misc.  (N.  Y.)  410;  Russell  v.  Buck, 
14  Vt.  147;  Bissell  v.  Lewis,  4  Mich.  450. 

5.  Cowles  v.  Townsend.  37  Ala.  77;  Walker 
v.  Forbes,  31  Ala.  9;  Cross  v.  Petree.  10  B. 
Mon.  (Ky.)  413. 

6.  Richter  v.  Frank,  41  Fed.  Rep.  859.  See 
also  Richardson  v.  Draper,  23  Hun  (N.  Y.) 
188. 

Instances.  —  The  law  of  the  place  where  a 
letter  of  credit  is  executed  and  where  the 
drafts  made  in  pursuance  thereof  are  payable 
governs  the  obligations  of  those  who  sign  the 
letter.    Bissell  v.  Lewis,  4  Mich.  450. 

So  when  a  guaranty  is  executed  in  one  state 
and  the  promissory  note  on  which  it  is  indorsed 
is  also  payable  in  that  state,  the  liability  of  the 
guarantor  must  be  determined  by  the  laws  of 
that  state.    Cowles  v.  Townsend,  37  Ala.  77. 

7.  See  the  title  Statute  of  Frauds. 

8.  Barker  v.  Scudder,  56  Mo.  272. 

9.  Bushnell  v.  Bishop  Hill  Colony,  28  111. 
204. 

131  Volume  XIV. 


Form  and  Requisites. 


GUARANTY. 


Who  May  Act  as  Guarantors, 


of  introduction,  "  You  may  be  assured  of  their  complying  fully  with  anv  con- 
tracts or  engagements  they  may  enter  into  with  you,1  or  a  mere  declaration 
in  a  letter  that  one  who  had  obtained  credit  is  good  for  a  debt.8  The  asser- 
tion that  a  bill  is  perfectly  safe  has  been  held  to  be  a  guaranty ;  3  and  so  has 
an  assertion  in  relation  to  notes  that  "  we  know  them  to  be  good."  4  And  it 
has  been  held  that  a  promise  to  procure  a  note  to  be  settled  and  paid  is  sub- 
stantially a  guaranty  of  the  note.5  A  covenant  by  a  purchaser  to  pay  in 
notes  such  as  he  would  "  be  responsible  for  "  binds  him  as  guarantor.6 

2.  Who  May  Act  as  Guarantors.  —  In  regard  to  the  contractual  capacity  of 
parties  acting  as  guarantors  there  is  nothing  to  distinguish  this  from  other 
classes  of  contracts.  The  rules  governing  contracts  generally  determine  the 
capacity  of  a  person  to  act  as  guarantor.7 


1.  Clarke  v.  Russel,  3  Dall.  (U.  S.)  415. 

2.  Kimball  v.  Roye,  9  Rich.  L.  (S.  Car.)  295. 

3.  Sturges  v.  Circleville  Bank,  ri  Ohio  Si. 
153,  73  Am.  Dec.  296. 

4.  Union  Nat.  Bank  v.  Delaware  First  Nat. 
Bank,  45  Ohio  St.  236. 

6,  Robinson  v.  Gilman,  43  N.  H.  485. 

6.  Ward  v.  Ely,  1  Dev.  L.  (12  N.  Car.)  372. 
Guaranty  by  Separate  Writing.  —  A  guaranty 

of  a  note  may  be  written  on  a  separate  piece 
of  paper,  but  the  reference  to  the  note  must  be 
clear  and  distinct  and  not  require  the  aid  of 
extrinsic  evidence.  Bui  if  the  guaranty  does 
not  correctly  descrihe  the  instrument  intended 
to  be  guaranteed,  no  action  can  be  maintained 
at  law  upon  it.  Resort  must  first  be  had  to  a 
court  of  equity  to  reform  the  instrument  in 
accordance  with  the  agreemenl  of  the  parties. 
Ordeman  v.  Lawson,  49  Md.  135. 

7.  Married  Women.  —  In  the  absence  of  spe- 
cial enabling  statutes,  a  married  woman  has 
no  more  power  10  act  as  guarantor  than  to 
enter  into  any  other  kind  of  coniracts.  The 
disability  of  coverture  attaches  lo  this  class  of 
contracts  as  well  as  to  others. 

Under  the  statutes  of  New  York  it  has  been 
held  that  a  married  woman  may,  by  a  contract 
expressing  her  intent  to  charge  her  separate 
estate,  bind  herself  as  the  guarantor  of  an- 
other's obligation.  Corn  Exch.  Ins.  Co.  v. 
Bibcock,  42  N.  Y.  613,  1  Am.  Rep.  6or;  Penn- 
sylvania Coal  Co.  v.  Blake,  85  N.  Y.  226. 

Under  Pub.  Laws  Maine  (1886)  a  contract 
of  suretyship  or  of  guaranty  is  valid  and 
binding  on  a  married  woman.  Mayo  v. 
Hutchinson,  57  Me.  547. 

In  Ohio  a  wife  is  bound  by  her  express 
agreement  to  charge  her  separate  estate  as 
guaranior  for  her  husband.  Arnold  v.  Wilder, 
8  Am.  L.  Rec.  348,  6  Ohio  Dec.  (Reprint)  819. 

In  Pennsylvania  a  contract  of  guaranty  for 
suretyship  by  a  married  woman  is  invalid, 
under  the  Married  Women's  Act  of  1887. 
Underwood's  Estate,  5  Pa.  Co  Ct.  621. 

See  also  the  titles  Husband  and  Wife; 
Separate  Property  (of  Married  Women). 

Infants.  —  Contracts  of  guaranty  by  infants 
are  governed  by  the  same  rules  as  are  appli- 
cable toother  contracts  of  infants.  These  con- 
tracts are  voidable  only,  and  may  be  affirmed 
by  the  infant  when  he  arrives  at  majority;  and 
if  so  affirmed  they  are  enforceable.  Fetrow  v. 
Wiseman,  40  Ind.  148.  See  also  Owen  v. 
Long,  112  Mass.  403.  But  to  render  the  con- 
tract binding  upon  the  infant,  the  confirmation 
must  be  distinct,  and  with  the  knowledge  that 


he  is  not  liable  thereon.  Hinely  v.  Margaritz. 
3  Pa.  St.  428.    See  the  title  Infants. 

Suretyship  Companies.  —  In  many  states  there 
are  statutes  authorizing  the  organization  of 
companies  for  the  purpose  of  making  and 
guaranteeing  bonds  and  undertakings  required 
by  law  and  for  the  purpose  of  guarantee- 
ing the  fidelity  of  persons  holding  positions 
of  public  or  private  trust.  The  validity  of 
these  statutes  is  recognized,  and  these  com- 
panies are  competent  to  act  as  guarantors 
under  the  provisions  thereof.  Cramer  v.  Tit- 
tle, 72  Cal.  12;  Hurd  v.  Hanr.ibal,  etc.,  R. 
Co.,  33  Hun  (N.  Y.)  109;  Earle  v.  Earle,  49  N. 
Y.  Super.  Ct.  57,  in  which  case  it  was  held 
that  under  the  provisions  of  the  New  York 
statute  the  corporations  need  not  possess  the 
qualifications  required  of  sureties  by  the  gen- 
eral statutes,  although  the  manner  of  justifica- 
tion is  the  same;  but  it  is  the  duly  of  the 
judge  to  whom  the  undertaking  or  bond  is 
presented  for  approval  to  exercise  his  discre- 
tion in  each  particular  case  as  to  whether  the 
actual  statement  of  the  company's  business 
justifies  an  approval. 

Partnerships.  —  A  partnership  may  guarantee 
the  debt  of  another  and  secure  the  payment  of 
such  debt  by  a  conveyance  of  its  property. 
There  is  no  difference  between  firms  and  indi- 
viduals as  to  the  power  or  right  to  bind  them- 
selves by  contracts  legally  made.  Allen  v. 
Morgan,  5  Humph.  (Tenn.)  624. 

It  is  a  general  rule,  however,  well  settled  by 
both  the  English  and  the  American  decisions, 
that  one  partner  has  no  right  without  the 
assent  or  subsequent  ratification  of  his  copart- 
ners to  bind  the  firm  as  guarantor  of  the  debt 
of  a  third  person.  Crawford  v.  Stirling,  4  Esp. 
208;  Duncan  v.  Lowndes,  3  Campb.  478; 
Hasleham  v.  Young,  5  Q.  B.  833,  48  E.  C.  L. 
833;  Rolston  v.  Click,  I  Stew.  (Ala.)  526; 
Mayberry  v.  Bainton,  2  Harr.  (Del.)  24:  Marsh 
v.  Thompson  Nat.  Bank,  2  MI.  App.  217; 
Sweetser  v.  French,  2  Cush.  (Mass.1  314;  Os- 
borne v.  Thompson,  35  Minn.  299;  Selden  v. 
Bank  of  Commerce,  3  Minn.  166;  Laverty  v. 
Burr,  1  Wend.  (N.  Y.)  529;  Sutton  v.  Irwine, 
12  S.  &  R.  (Pa.)  13;  Hamill  v.  Purvis,  2  P.  & 
W.  (Pa.)  177;  McQuewans  v.  Hamlin,  35  Pa. 
St.  517;  Parke  v.  Smith,  4  W.  &  S.  (Pa.)  290. 

While  each  partner  has  the  power  to  charge 
the  firm  in  all  transactions  within  the  scope 
and  in  the  course  of  its  business,  the  guaran- 
teeing of  the  debts  of  others  is  not  a  necessary 
or  common  partnership  transaction.  May- 
berry  v.  Bainton:  2  Harr.  (Del.)  24. 
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3.  Consideration — a.  Necessity  of  Consideration.  —  It  is  necessary  to 
the  validity  of  a  guaranty  that  there  should  be  a  consideration  therefor,1 
unless  the  guaranty  is  under  seal.  In  that  case,  the  guaranty  will  be 
enforceable,  though  without  any  consideration  in  fact,  as  the  seal  imports  a 
consideration.3 

b.  Sufficiency  of  Consideration  —  (i)  In  General.  — A  valuable  con- 
sideration, however  small  or  nominal,  if  given  or  stipulated  for  in  good  faith, 
is,  in  the  absence  of  fraud,  sufficient  to  support  an  action  on  any  parol  con- 
tract, and  this  rule  applies  to  contracts  of  guaranty  as  well  as  to  any  other 
kind  of  contracts.3  The  amount  of  benefit,  or  of  trouble,  or  detriment,  or  its 
comparative  value  in  relation  to  the  promise,  is  of  no  importance.4 

(2)  When  Consideration  of  Original  Contract  Sufficient.  —  Where  the  guar- 
anty is  collateral  to  the  principal  contract,  but  is  made  at  the  same  time  and 
becomes  an  essential  ground  of  the  credit  given  to  the  principal  or  direct 
debtor,  there  is  not,  or  need  not  be,  any  other  consideration  than  that  moving 
between  the  creditor  and  the  original  debtor  under  the  principal  contract.5 


It  is  of  course  competent  for  a  firm  to  ratify 
the  act  of  one  of  its  members  in  guaranteeing 
the  debt  of  a  third  person.  Laverty  v.  Burr,  1 
Wend.  (N.  Y.)  529;  Crawford  v.  Stirling,  4 
Esp.  208;  Parke  v.  Smith,  4  W.  &  S.  (Pa.)  290. 

When  a  party  gives  a  guaranty  to  which  the 
partnership  name  is  signed,  the  burden  of 
proof  is  on  him,  in  a  suit  to  enforce  the  guar- 
anty, to  show  that  the  partner  who  signed  the 
firm  name  was  authorized  so  to  do  by  the 
other  partners,  or  that  they  subsequently  rati- 
fied his  act.  Duncan  v.  Lowndes,  3  Campb. 
478;  Himill  v.  Purvis,  2  P.  &  W.  (Pa.)  177; 
Sweetser  v.  French,  2  Cush.  (Mass.)  314. 

Authority  of  one  partner  to  bind  the  firm  by 
a  guaranty  of  the  deDt  of  another  may,  it 
seems,  be  implied  from  previous  transactions 
of  the  same  nature,  or  from  circumstances 
tending  to  show  a  knowledge  or  acquiescence 
in  the  particular  transaction.  Mayberry  v. 
Bainton,  2  Harr.  (Del.)  24;  Sweetser  v. 
French,  2  Cush.  (Mass.)  315.  Compare  Marsh 
v.  Thompson  Nat.  Bank,  2  111.  App.  217. 

Corporations.  —  The  power  of  corporations  to 
act  as  guarantors  is  fully  considered  under  the 
title  Corporations  (Private),  vol.  7,  p.  788 
et  sea. 

1.  Necessity  for  Consideration  —  England.  — 
Barrell  v.  Trussell,  4  Taunt.  117;  Saunders  v. 
Wakefield,  4  B.  &  Aid.  595,  6  E.  C.  L.  616; 
Pillans  v.  Van  Mierop,  3  Burr.  166?;  French 
v.  French,  2  M.  &.  G.  644,  40  E.  C.  L.  555. 

United  States.  —  How  v.  Kemball,  2  McLean 
(U.  S.)  108;  Bebee  v.  Moore,  3  McLean  (U.  S.) 
387;  Lawrence  v.  McCalmont,  2  How.  (U.  S.) 
426. 

Alabama.  —  Jackson  v.  Jackson,  7  Ala.  791. 

Connecticut. — Colburn  v.  Tolles,  14  Conn.  341. 

Florida.  —  Lines  v.  Smith,  4  Fla.  47. 

Illinois.  —  Klein  v.  Currier,  14  111.  237; 
Windheim  v.  Ohlendorf,  3  111.  App.  436;  Ed- 
wards v.  School  Trustees,  30  111.  App.  532; 
Cleveland,  etc.,  R.  Co.  v.  Bruce,  63  111.  App. 
233;  Blakely  Printing  Co.  v.  Barnard,  63  111. 
App.  238;  Blanchard  v.  McCuller,  7  111.  App. 
431:  Cassell  v.  Morrison,  8  111.  App.  175. 

Kansas.  —  Briggs  v.  Latham,  36  Kan.  209; 
Fuller  v.  Scott.  8  Kan.  25. 

Maine.  —  Ware  v.  Adams,  24  Me.  177. 

Maryland. — Wyman  v.  Gray,  7  Har.  &  J. 
(Md.)  409. 


Massachusetts.  —  Tenney  v.  Prince,  4  Pick. 
(Mass.)  385,  16  Am.  Dec.  347. 

Missouri.  —  Bannantine  v.  Cantwell,  27  Mo. 
App.  658;  Luehrmann  v.  St.  Louis  Furniture 
Co.,  21  Mo.  App.  499;  Cook  v.  Elliott,  34  Mo. 
586;  Macfarland  v.  Heim,  127  Mo.  327,  48  Am. 
St.  Rep.  629. 

Montana.  —  Savage  v.  Burns,  3  Mont.  527. 
Nebraska.  —  Newton  Wagon  Co.  v.  Diers,  ro 
Neb.  284. 

New  jersey.  —  Hughson  v.  Newark  Mortg. 
Loan  Co.,  (N.  J.  1898)  41  Atl.  Rep.  492. 

New  York.  —  Strong  v.  Sheffield,  66  Hub 
(N.  Y.)  349;  Leonard  v.  Vredenburgh,  8  Johns. 
(N.  Y.)  29,  5  Am.  Dec.  317;  Church  v.  Brown, 
29  Barb.  (N.  Y.)  486;  Belknap  v.  Bender,  75 
N.  Y.  446,  31  Am.  Rep.  476;  Decker  v.  Ham- 
mond, 63  Hun  (N.  Y.)  628,  17  N.  Y.  Supp.  645. 

Pennsylvania.  —  Cobb  v.  Page,  17  Pa.  St. 
469;  Martin's  Estate,  131  Pa.  St.  638,  affirming 
45  Leg.  Int.  (Pa.)  196,  19  Phila.  (Pa.)  66. 

South  Carolina.  —  M' Kinney  v.  Quilter,  4 
McCord  L.  (S.  Car.)  409. 

Texas.  — Jones  v.  Ritter,  32  Tex.  717. 
Virginia.  —  Beers  z.  Spooner,  9  Leigh  (Va.) 
153- 

Moral  Obligation  Insufficient. —  A  moral  obli- 
gation will  not  support  a  voluntary  written 
guaranty  unless  there  was  once  a  legal  con- 
sideration. Martin's  Estate,  131  Pa.  St.  638; 
Paul  v.  Stackhouse,  38  Pa.  St.  302;  Hendricks 
v.  Robinson,  56  Miss.  6g4. 

2.  Guaranty  under  Seal.  —  Snyder's  Estate, 
7  Kulp  (Pa.)  409.  See  also  Antisdel  v.  Wil- 
liamson, 37  N.  Y.  App.  Div.  167. 

8.  Small  or  Nominal  Consideration  Sufficient.  — 
Lawrence  v.  McCalmont,  2  How.  (U  S.)  426; 
Davis  v.  Wells,  104  U.  S.  159. 

4.  Jackson  v.  Jackson,  7  Ala.  794. 

5.  Guaranty  Executed  Contemporaneously  with 
Principal  Contract  —  England.  —  Morley  v. 
Boothby,  10  Moo.  C.  PI.  395;  Simmons  v. 
Keating,  2  Stark.  426,  3  E.  C.  L.  474;  Bain- 
bridge  71.  Wade,  1  Eng.  L.  &  Eq.  236. 

United  States.  —  Swift  v.  Tyson,  16  Pet.  (U. 
S.)  1;  How  v.  Kemball,  2  McLean  (U.  S.)  no; 
Bebee  v.  Moore,  3  McLean  (U.  S.)  387;  D'Wolf 
v.  Rabaud,  I  Pet.  (U.  S.)  501. 

California.  —  Cunningham  v.  Norton,  (Cal. 
1895)  40  Pac.  Rep.  491;  Kennedy,  etc.,  Lum- 
ber Co.  v.  S.  S.  Construction  Co.,  123  Cal.  584; 
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In  this  class  of  cases  a  benefit  to  the  debtor  without  any  benefit  to  the  guar- 
antor is  sufficient.1  The  consideration  need  not  pass  directly  from  the  party 
giving  to  the  party  receiving  it.  It  is  enough  if  a' benefit  arises  to  the  party 
for  whom  the  guaranty  is  given,  or  the  party  receiving  the  guaranty  is  or  may 
be  injured  by  it.8  Although  the  guaranty  is  executed  subsequently  to  the 
drafting  of  the  principal  contract,  they  will  nevertheless  be  deemed  to  have 
been  executed  contemporaneously  within  the  rule  stated,  if  delivered  at  the 
same  time  and  before  any  obligation  or  liability  is  incurred  under  the  princi- 
pal contract.3  And  a  guaranty  for  the  payment  of  goods  for  which  a  contract 
of  sale  is  made,  though  executed  subsequently  to  the  agreement  of  sale,  is 
supported  by  a  sufficient  consideration  if  the  goods  are  not  delivered  until 
after  the  guaranty.     The  contract  of  sale  is  not  complete  until  delivery.4 


Hazeltine  v.  Larco,  7  Cal.  32;  Hoult  v.  Bald- 
win. 67  Cal  610. 

Colorado. — Jain  v.  Giffin,  3  Colo.  App.  go. 

Florida.  —  First  v.  Blackwell,  39  Fla.  621. 

Georgia.  —  Gay  v.  Mott,  43  Ga.  252. 

Illinois.  —  Jijslyn  v.  Collinson,  26  111.  61; 
Dillman  v.  Nadelhoffer,  160  111  121;  Carroll 
v.  Weld,  13  111.  682;  Gridley  v.  Capen,  72  III. 
II;  Harwoad  v.  Johnson,  20  111.  367;  Park- 
hurst  v.  Vail,  73  111.  343;  Maher  v.  Building, 
etc.,  Assoc..  79  III.  App.  231;  McDonald  v. 
Harris,  75  III.  App.  in,  Feaiherstone  v.  Hen- 
drick,  59  111.  App.  497;  Hirsch  v.  Chicago 
Carpet  Co.,  82  III.  App.  234;  Hippach  v. 
M  ikeever,  166  III.  136. 

Kansas.  —  Winans  v.  Gibbs,  etc.,  Mfg.  Co., 
48  Kan.  777;  Brides  v.  Latham,  36  Kan.  209; 
Jones  v.  Kuhn,  34  Kan.  414. 

Maine.  —  Gilliglian  v.  Boardman,  29  Me. 
79;  Huntress  v.  Patten,  20  Me.  2ti. 

Maryland.  —  Heymin  v.  Dooley.  77  Md.  162. 

Massachusetts.  —  Moies  v.  Bird,  11  Mass. 
436,  6  Am.  Dec.  179;  Green  v.  Shepherd,  5 
Allen  (Mass.)  589;  BicKford  v.  Gibbs,  8  Cush. 
(Mass.)  154;  Lennox  v.  Murphy,  171  Mass. 
370. 

Minnesota.  — Osborne  v.  Gullikson,  64  Minn. 
218;  Highland  v.  Dresser,  35  Minn.  345. 

Mississippi.  —  Wren  w.  Pearce,  4  Smed.  & 
M.  (Miss.)  91;  Standley  v.  Miles,  36  Miss.  434. 

Missouri.  —  Glenn  v.  Lehnen,  54  Mo.  45; 
PfeirTer  v.  Kiiajslind,  25  Mo.  66;  Osborne  v. 
Lawson,  26  Mo.  App.  54.9. 

New  Hampshire.  — Simons  v.  Steele,  36  N. 
H.  73;  Savage  v.  Fox,  60  N.  H.  17. 

Neiv  York.  —  Draper  v.  Snow,  20  N.  Y.  331, 
75  Am.  Dec.  4o3;  Hurd  v.  Newbtook,  (Buffalo 
Super.  Ct.  Gen.  T.)  2  Misc.  (N.  Y.)  38;  Voul- 
laire  v.  Wise,  (Supm.  Ct.  App.  T.)  19  Misc.  (N. 
Y.)  659;  Leonard  v.  Vredenburgh,  8  Johns.  (N. 
Y.)  29,  5  Am.  Dec.  317;  Colston  v.  Pemberton, 
(Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.)  619; 
Hayes  v.  Hood,  (Supm.  Ct.  Gen.  T.)  10  N.  Y. 
Supp.  265;  Erie  County  Sav.  Bank  v.  Coit,  104 
N.  Y.  537;  McNau?ht  v  McClaughry,  42  N. 
Y.  22,  1  Am.  Rep.  487;  Wood  v.  Tunnicliff,  74 
N.  Y.  38. 

North  Carolina.  — Green  v.  Thornton,  4 
Jones  L.  (49  N.  Car.)  230. 

Ohio. — Smith  r-.  Butler,  etc.,  Co.,  g  Ohio 
Cir.  Dec.  645,  17  Ohio  Cir.  Ct.  68;  First  Nat. 
Bank  v.  Schaeffer,  9  Ohio  Cir.  Dec.  182,  16 
Ohio  Cir.  Ct.  4.57. 

Pennsylvania.  —  Paul  v.  Stackhouse,  38  Pa. 
St.  302;  Snevily  v.  Johnston,  1  W.  &  S.  (Pa.) 
309;  Campbell  v.  Knapp,  15  Pa.  St.  27. 


Tennessee.  —  Henderson  v.  Rice,  1  Coldw. 
(Tenn.)  223;  Hall  v  R-dgers,  7  Humph. 
(Tenn.)  536;  Clark  v.  Small,  6  Yerg.  (Tenn.) 
418. 

Vermont.  — Gregory  v.  Gleed,  33  Vt.  405. 
Where  Contract  Is  Sold  and  Assigned. —  Where 

a  contract  is  sold  and  assigned,  and  the'  guar 
anty  is  executed  in  rontemplaiion  of  or  in 
pursuance  of  such  sale  and  assignment,  one 
consideration  may  support  the  sale  and  the 
guaranty.    Briggs  v.  Laiham,  36  Kan.  209. 

Time  of  Execution  of  Guaranty  —  Evidence.  — 
Where  a  guaranty  is  made  on  a  promissory 
note  before  it  is  delivered  by  the  maker  io  the 
payee,  no  proof  of  a  distinct  consideration  is 
necessary  in  order  to  charge  the  guarantor; 
and  in  an  action  against  the  latter,  when  the 
guaranty  is  without  date,  and  there  is  no 
direct  proof  of  the  time  when  it  was  made,  it 
may  be  left  to  the  jury  to  find  that  it  was 
simultaneous  with  the  note  itself.  Bickford 
v.  Gibbs,  8  Cush.  (Mass.)  155.  Under  these 
circumstances  it  would  be  entirely  competent 
for  the  plaintiff  upon  trial  to  prove  by  parol 
that  the  papers  were  contemporaneously  exe- 
cuted. Draper  v.  Snow,  20  N.  Y.  333,  75  Am. 
Dec.  408. 

1.  Benefit  to  Debtor  Sufficient.  —  Jackson  v. 
Jackson,  7  Ala.  794;  Baily  -o.  Crott,  4  Taunt. 
611;  Morley  v.  Boothby,  10  Moo.  C.  PI.  395; 
Russell  v.  Moseley,  3  Brod.  &  B.  211,  7  E.  C. 
L.  414;  Brokaw  v.  Kelsey,  20  III.  303;  Lamb  r. 
Briggs,  52  Neb.  138;  McDojgald  -  Argonaut 
Land,  etc.,  Co.,  117  Cal.  £7.  See  also  the 
cases  cited  in  the  preceding  note. 

2.  Winans  v.  Gibbs,  etc.,  Mfg.  Co.,  48  Kan. 
777- 

3.  Guaranty  Executed  Subsequently  to  Drafting 
of  Contract.  —  Kennedy,  etc.,  Lumber  Co.  v.  S. 
S.  Construction  Co.,  123  Cal.  584;  Maher  v. 
Building,  etc.,  Assoc  ,  79  III.  App.  231; 
Winans  v.  Gibbs,  etc.,  Mfg.  Co.,  48  Kan.  777: 
McNaught  v.  McClaughry,  42  N.  Y.  22,  I  Am. 
Rep.  487. 

4.  Guaranty  of  Payment  After  Agreement  to  Sell 
but  Before  Delivery.  —  Simmons  Keating,  2 
Stark.  426,  3  E.  C.  L.  474;  Leonard  v.  Vreden- 
burgh, 8  Johns.  (N.  Y.)  29,  5  Am.  Dec.  317; 
Hirsch  v.  Chicago  Carpet  Co.,  82  111.  App.  234. 
See  also  Smith  v.  Butler,  etc.,  Co.,  9  Ohio  Cir. 
Dec.  645,  17  Ohio  Cir.  Ct.  68,  in  which  case  it 
was  held  that  where  a  guaranty  covered  an 
account  for  1895,  and  the  guarantor,  in  reply 
to  a  letter  inquiring  if  it  also  co'/ered  business 
to  be  done  in  1896,  replied  that  it  might,  if  the 
business  would  thereby  be  facilitated,  the  lat- 
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When  the  guaranty,  though  executed  after  the  debt  was  created,  is  connected 
with  and  is  an  inducement  to  the  original  credit,  or  is  the  result  of  a  previous 
verbal  promise  by  the  guarantor,  upon  the  faith  of  which  the  credit  was 
obtained  by  the  principal  debtor,  it  requires  no  new  or  independent  consider- 
ation to  make  it  valid;  but  it  is  considered  as  a  part  of  the  original  transac- 
tion, and  constitutes  the  consideration  upon  which  the  credit  was  given.1 

(3)  When  New  Consideration  Necessary.  —  Where  the  guaranty  is  made 
subsequently  to  the  creation  of  the  debt,  and  was  not  the  inducement  to  it, 
the  consideration  of  the  original  debt  will  not  support  it.  There  must  be 
some  further  consideration  having  an  immediate  respect  to  such  liability.2  It 
is  not  necessary,  however,  that  the  new  consideration  in  such  case  should  be 
something  moving  towards  the  guarantor.  It  is  sufficient  that  it  be  something 
moving  towards  the  principal  debtor.3  In  a  suit  on  a  collateral  undertaking 
of  the  kind  under  consi deration,  it  will  not  be  presumed  that  there  was  a  con- 
sideration therefor.  It  devolves  upon  the  party  seeking  to  enforce  it  to  show 
a  new  and  express  consideration  therefor.4 

(4)  Particular  Considerations  Held  Su fficient  —  Extension  of  Time  of  Payment. 
—  An  agreement  by  the  creditor  to  extend  the  time  of  payment  on  a  debt  and 


ter  contract  of  guaranty  was  not  without  con- 
sideration, as  being  a  guaranty  of  a  past  debt, 
to  wit,  Ihe  business  dona  in  1895,  when  an 
unexecuted  part  of  the  18135  contract  was  after- 
wards performed  during  1896  on  the  strength 
of  the  guaranty.  And  see  Wheelwright  v. 
Moore.  1  Hall  (NT.  Y.)  201,  643. 

1.  Guaranty  Given  in  Accordance  with  Promise 
Previous  to  Execution  of  Contract.  —  Williams  v. 
Parkins,  21  Ark.  18;  Standley  v.  Miles,  36 
Miss.  434.;  Wren  v.  Pearce,  4  Smed.  &  M. 
(Miss.)  gi;  Oppenheim  v.  Witerbury,  86  Hun 
(N.  Y.)  T22;  Paul  v.  Stackhause,  38  Pa  St.  302. 

Application  of  Rule,  —  Where  an  account  was 
made  out  against  A,  for  articles  famished  to 
him,  and  B,  at  the  time,  wrote  at  the  foot  of 
the  account,  "  I  will  guaranty  the  payment  of 
the  above  bill,"  having  previously  to  the  pur- 
chase promised  to  guarantee  the  payment,  it 
was  held  that  B  was  liable  on  his  guaranty. 
Wren  v.  Pearce,  4  Smed.  &  M.  (Miss.)  91. 

2.  Guaranty  Subsequent  to  Creation  of  Debt  and 
Not  Inducement  Thereto  —  England.  —  Fish  v. 
Hutchinson,  2  Wils.  C.  PI.  94;  Chater  v. 
Beckett,  7  T.  R.  200;  Wain  v.  Warlters,  5  East 
io;  Morton  v.  Burn,  7  Ad.  &  El.  19,  34  E  C. 
L.  18;  Tomlinson  v.  Gell,  6  Ad.  &  El.  564,  33 
E.  C.  L.  145. 

Canada.  —  Palsgrave  v.  Murphy,  14  U.  C.  C. 
P.  153. 

United  State*.  —  Bebee  v.  Moore,  3  McLean 
(U.  S.)  387;  McNaught  v.  Fisher,  96  Fed. 
Rep.  16S. 

Alabama. — Jackson  v.  Jackson,  7  Ala.  791. 

California.  —  Hazeltine  v.  Larco,  7  Cal.  32. 

Florida.  —  Lines  v.  Smith.  4  Fla.  53. 

Illinois.  —  Joslyn  v.  Collinson,  26  111.  61; 
Featherstone  v.  Hendrick,  59  111.  App.  497; 
Holmes  Williams.  69  111.  App.  116;  White 
v.  Weaver,  41  111.  409;  Harwood  v.  Johnson, 
20  III.  367;  Parkhurst  v.  Vail,  73  111.  343; 
Grier  v.  Cable,  45  111.  App.  405. 

Kansas.  —  Briggs  v.  Latham,  36  Kan.  209. 

Kentucky. — Snovvden  v.  Leight,  5  Ky.  L. 
Rep.  606;  Greer  v.  Clermont  Distilling  Co.,  15 
Ky.  L.  Rep.  237. 

Maine.  —  Ware  v.  Adams,  24  Me.  177;  Gilli- 
ghan  v.  Boardman,  29  Me.  80;  Sawyer  v. 
Fernald,  59  Me.  500. 


Massachusetts. — Tenney  v.  Prince,  4  Pick. 
(Ma«s.)  385,  16  Am.  Dec.  347. 

Minnesota. — Yale  v.  Edgerton,  14  Minn. 
194. 

Mississippi.  —  Dick  v.  Crowder,  10  Smed.  & 
M.  (Miss.)  71,  Standley  v.  Miles,  36  Miss.  434; 
Cdloton  v.  Hall,  51  Miss.  482;  Crowder  v. 
Dick,  24  Miss.  39. 

Missouri.  —  Peck  v.  Harris,  57  Mo.  App.  467; 
Glenn  v.  Lehnen,  54  Mo  45;  Osborne  v.  Law- 
son,  26  Mo.  App.  549;  Pfeiffer  v.  King^land, 
25  Mo.  66;  McMahan  v.  Geiger,  73  Mo.  145,  39 
Am.  Rep.  489;  Montgomery  County  v.  Auchley, 
92  Mo.  126;  Marfarland  v.  Heim,  127  Mo.  327, 
48  Am.  St.  Rep.  629:  Ring  v.  Kelly,  10  Mo. 
App.  413;  Robertson  v.  Findley,  31  Mo.  384; 
Howard  v.  Jones,  13  Mo.  App.  596;  Williams 
v.  Williams,  67  Mo.  661. 

New  Hampshire.  —  Badger  v.  Barnabee,  17 
N.  H.  120. 

New  York.  —  Strong  v.  Sheffield.  66  H  un  (N. 
Y.)  349;  Draper  v.  Snow,  20  N.  Y.  331,  75  Am. 
Dec.  408;  Decker  v.  Hammond,  63  Hun  (N. 
Y.)  628,  17  N.  Y.  Supp.  645. 

North  Carolina.  —  Green  v.  Thornton  4 
Jones  L.  (49  N.  Car.)  230. 

Tennessee.  —  Hall  v.  Rodgers,  7  Humph. 
(Tenn.)  536;  Clark  v.  Small,  6  Yerg.  (Tenn.) 
418. 

Texas.  —  Baker  v.  Wahrmund,  5  Tex.  Civ. 
App.  268;  Jones  v.  Ritter,  32  Tex.  717. 

Utah.  —  Armstrong  v.  Cache  Valley  Land, 
etc.,  Co.,  14  Utah  450. 

Wisconsin.  —  Reynolds  v.  Carpenter,  3  Pin. 
(Wis.)  34. 

3.  Consideration  Moving  Towards  Principal 
Debtor  Sufficient.  —  Russell  v.  Babcock,  14  Me. 
140;  Cabot  v.  Haskins,  3  Pick.  (Mass.)  93; 
Bickford  v.  Gibbs.  8  Cush.  (Mass.)  156;  Rob- 
ertson v.  Findley,  31  Mo.  384;  Ring  v.  Kelly. 
10  Mo.  App.  413;  Williams  v.  Marshall.  42 
Bar').  (N.  Y.)  524;  Dahlman  v.  Hammel, 
45  Wis.  466;  Easiman  v.  Bennett,  6  Wis. 
232. 

4.  Burden  of  Proving  Consideration.  —  Klein  v. 
Curri-r.  14  III.  237;  Parkhurst  v.  Vail.  73  III. 
343;  Driver  v.  Kadish,  70  III.  App.  76;  Ten. 
ney  v.  Prince,  4  Pick.  (Mass.)  385,  16  Am.  Dec. 
347- 
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to  forbear  to  sue  thereon  or  otherwise  seek  to  collect  the  debt  is  a  sufficient 
consideration  for  a  guaranty  of  payment  by  a  third  person.1 

Necessity  of  Agreement  to  Forbear  for  Definite  Time.  —  Although  there  are  a  few 
decisions  which  seemingly  maintain  a  contrary  doctrine,2  it  is  well  settled  by 
the  weight  of  authority  that  to  render  the  guaranty  valid  and  enforceable  it  is 
not  necessary  that  the  agreement  of  forbearance  be  for  a  fixed  and  definite 
time.    An  understanding  that  the  debtor  should  be  indulged  generally  and 


1.  Extending  Time  of  Payment  —  England.  — 
Mapes  v.  Sidney,  Cro.  Jac.  683;  Morton  v. 
Burn,  7  Ad.  &  El.  19,  34  E.  C.  L.  18;  Older- 
shaw  v.  King.  2  H.  &  N.  517. 

Canada.  —  Daviesf.  Funston,  45  U.  C.  Q.  B. 
369. 

United  Slates.  — Sanders  v.  Barlow,  21  Fed. 
Rep.  836;  Lonsdale  v.  Brown,  4  Wash.  (U.  S.) 
148. 

Alabama.  —  Martin  v.  Black,  20  Ala.  309. 

Arkansas.  —  Killian  v.  Ashley,  24  Ark.  511, 
91  Am.  Dec.  519. 

Connecticut.  —  Sage  v.  Wilcox,  6  Conn.  81; 
Breed  v.  Hillhouse,  7  Conn.  523. 

Illinois.  —  Featherstone  v.  Hendrick,  59  111. 
A  pp.  497;  Webbey.  Romona  Oolitic  Stone  Co., 
58  111.  App.  222;  Harwood  v.  Johnson,  20  111. 
367;  Underwood I  v.  Hossack,  38  111.  209;  Smith 
v.  Finch,  3  111.  321. 

Indiana. — Coffin  v.  Indiana  Asbury  Uni- 
versity, 92  Ind.  337;  Wills  v.  Ross,  77  Ind.  11, 
40  Am.  Rep.  279. 

Iowa.  — Taylor  v.  Wightman.  51  Iowa  411. 

Kansas.  —  Fuller  v.  Scott,  8  Kan.  25. 

Kentucky. —  Pulliam  v.  Withers,  8  Dana  (Ky.) 
98,  33  Am.  Dec.  479;  Steadman  v.  Guthrie,  4 
Met.  (Ky.)i55. 

Maine.  —  King  v.  Upton,  4  Me.  387,  16  Am. 
Dec.  266;  Russell  v.  Babcock,  14  Me.  138; 
Moore  v.  McKenney,  83  Me.  80,  23  Am.  St.  Rep. 
753- 

Massachusetts.  —  Walker  v.  Sherman,  11 
Met.  (Mass.)  170;  Mecornev  v.  Stanley,  8 
Cush.  (Mass.)  85;  Johnson  v.  Wilmarth,  13 
Met.  (Mass.)  416. 

Michigan.  —  Lee  v.  Wisner,  38  Mich.  82; 
Calkins  v.  Chandler,  36  Mich.  320,  24  Am. 
Rep.  593. 

Minnesota.  —  Peterson  v.  Russell,  62  Minn. 
220,  54  Am.  St.  Rep.  634;  Nichols,  etc.,  Co.  v. 
Dedrick,  61  Minn.  513. 

Nebraska.  —  Faulkner  v.  Gilbert,  (Neb.  1899) 
77  N.  W.  Rep.  1072;  Lininger,  etc.,  Co.  v. 
Wheat,  49  Neb.  567;  Huff  v.  Slife,  25  Neb.  448, 
13  Am.  St.  Rep.  497. 

New  York.  —  Traders'  Nat.  Bank  v.  Parker, 
(Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp.  683;  Finch 
v.  Skilton,  79  Hun  (N.  Y.)  531;  Elting  v.  Van- 
derlyn,  4  Johns.  (N.  Y.)  237;  Mutual  L.  Ins. 
Co.  v.  Smith,  23  Hun  (N.  Y.)  535;  Watson  v. 
Randall,  20  Wend.  (N.  Y.)  201;  Traders'  Nat. 
Bank  v.  Parker,  130  N.  Y.  421. 

Pennsylvania.  —  Caldwell  v.  Heitshu,  9  W. 
&  S.  (Pa.)  53;  Kean  v.  McKinsey,  2  Pa.  St.  31; 
Clark  v.  Russel,  3  Watts  (Pa.)  213,  27  Am. 
Dec.  348. 

South  Carolina.  —  Kershaw  v.  Whitaker,  1 
Brev.  (S.  Car.)  9;  Thomas  v.  Croft,  2  Rich.  L. 
(S.  Car.)  113,  44  Am.  Dec.  279;  McCelvy  v. 
Noble,  13  Rich.  L.  (S.  Car.)  330. 

Tennessee. — •  Tappan  v.  Campbell,  9  Yerg. 
(Tenn.)  436;  Taylor  v.  Ross,  3  Yerg.  (Tenn.l 
330;  Rivers  v.  Thomas,  1  Lea  (Tenn.)  650,  27 


Am.  Rep.  784;  Klein  v.  Kern,  94  Tenn.  34; 
Allen  v.  Morgan,  5  Humph.  (Tenn.)  624. 

Texas.  —  Armstrong  v.  Snyder,  15  Tex.  Civ. 
App.  394;  College  Park  Electric  Belt  Line  v. 
Ide,  15  Tex.  Civ.  App.  273. 

Vermont.  —  Hakes  v.  Hotchkiss,  23  Vt. 
231. 

Wisconsin.  —  Dahlman  v.  Hammel,  45  Wis. 

466. 

Extending  Time  of  Payment  on  Note.  —  Exten- 
sion of  time  of  payment  on  an  overdue  note  is 
a  sufficient  consideration  for  a  promise  by  a 
third  party  to  pay  the  note.  Breed  v.  Hill- 
house,  7  Conn.  523;  Featherstone  v.  Hendrick, 
59  111.  App.  497;  Pullian  v.  Withers,  8  Dana 
(Ky.)  98,  33  Am.  Dec.  479;  Peterson  v.  Rus- 
sell, 62  Minn.  220,  54  Am.  St.  Rep.  634; 
Traders'  Nat.  Bank  v.  Parker,  (Supm.  Ct.  Gen. 
T.)  8  N.  Y.  Supp.  683;  Taylor  v.  Ross,  3  Yerg. 
(Tenn.)  330. 

Extending  Time  on  an  Account.  —  The  exten- 
sion of  lime  on  an  account  past  due,  and  of 
which  the  creditor  is  seeking  immediate  pay- 
ment, is  a  good  consideration  for  a  guaranty 
by  a  stranger  to  see  the  account  paid.  Arm- 
strong v.  Snyder,  15  Tex.  Civ.  App.  394;  Tay- 
lor v.  Wightman,  51  Iowa  411;  Dahlman  v. 
Hammel,  45  Wis.  466. 

Forbearance  in  Collecting  Execution.  —  An 
agreement  to  deiay  the  c  llfdion  of  an  execu- 
tion is  a  sufficient  consideration  fora  guaranty. 
Russell  v.  Babcock,  14  Me.  138. 

Status  of  Guaranty  of  Void  Claim.  —  1 1  h  as  been 
held  thai  if  the  creditor  has  not  the  legal  right 
to  sue  at  any  time  during  which  he  promises 
to  forbear  suit,  the  promise  to  pay  in  consider- 
ation of  such  forbearance  is  without  consider- 
ation and  consequently  void.  Martin  r. 
Black,  20  Ala.  309.  To  the  same  effect  see 
Cabot  v.  Haskins,  3  Pick.  (Mass.)  83;  Freeman 
v.  Boynton,  7Mass.4S7;  Miles  v.  New  Zealand 
Alford  Estate  Co.,  32  Ch.  D.  291;  Bannantine 
v.  Cantwell,  27  Mo.  App.  658.  Compare  Ham- 
aker  v.  Eberley,  2  Binn.  (Pa.)  506,  4  Am.  Dec. 
477,  in  which  case  it  was  held  that  an  agree- 
ment bv  a  surety  to  forbear  suit  against  his 
principal,  after  he  shall  have  paid  the  debt  of 
the  principal,  is  a  good  consideration  to  sup- 
port a  promise,  although  at  the  time  of  the 
agreement  the  suretv  had  no  cause  of  action 
against  the  principal. 

Burden  of  Proof.  —  Where  one  person  guaran- 
tees the  payment  of  the  debt  of  another,  in 
consideraiion  of  the  agreement  of  the  creditor 
to  stay  proceedings  against  the  debtor,  the 
promise  of  the  creditor  is  a  condition  prece- 
dent, and  its  performance  must  be  proved  to 
entitle  him  to  a  judgment  against  the  guar- 
antor.   Smith  v.  Compton,  6  Cal.  24. 

2.  Nature  of  Agreement  —  Whether  It  Must  Be 
to  Forbear    for  Definite   Time.  —  Tolhurst  v. 
Brickinden.  Cro.  Jac.  250;  Philips  v.  Sackford. 
Cro.  Eliz.  455;  Tricket  v.  Mandlee,  Sid.  45. 
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an  actual  forbearance  for  a  reasonable  time  will  be  sufficient.1  It  has  been 
said,  and  very  properly,  that  this  rule  fully  harmonizes  with  the  principle  so 
often  approved  and  applied  that  where  parties  stipulate  for  the  performance 
of  an  act,  but  do  not  designate  the  time  within  which  it  shall  be  done,  the 
law  will  presume  that  a  reasonable  time  was  intended.2  A  debtor  does,  by 
such  a  promise,  obtain  a  right,  not  only  to  some  delay,  but  to  a  reasonable 
delay,  such  as  under  the  circumstances  he  is  reasonably  entitled  to.3  What 
is  a  reasonable  time  must  depend  upon  the  facts  and  circumstances  of  each 
particular  case.4 

Necessity  of  Actual  Forbearance.  —  To  support  the  guaranty,  actual  forbearance 
is  necessary.  The  mere  agreement  to  forbear,  without  doing  so,  furnishes  no 
consideration  for  the  promise.5 

Necessity  of  Agreement  to  Forbear.  —  In  England  the  rule  seems  to  be  well  settled 
that  if  the  guarantor  requests  the  creditor  to  forbear  from  suing,  and  the  cred- 
itor, on  such  request,  although  he  does  not  at  the  time  bind  himself  to  for- 
bear, does  in  fact  afterwards  forbear  to  sue,  there  is  a  good  consideration  for 
the  guaranty.6  In  the  United  States  this  rule  does  not  obtain.  Actual  for- 
bearance is  not  enough.  The  forbearance  must  be  in  pursuance  of  a  mutual 
agreement,  the  consideration  being  promise  for  promise.7  It  is  conceded, 
however,  that  an  actual  forbearance  to  sue  may  often,  in  connection  with 


1.  England.  —  Mapes  v.  Sidney,  Cro.  Jac. 
683;  Oldershaw  v.  King,  2  H.  &  N.  517. 

Canada.  —  Davies  v.  Funston,  45  U.  C.  Q.  B. 
369. 

Indiana.  —  Wills  v.  Ross,  77  Ind.  11,  40  Am. 
Rep.  279. 

Maine. — Moore  v.  McKenney,  83  Me.  80, 
23  Am.  St.  Rep.  753;  King  v.  Upton,  4  Me. 
387.  16  Am.  Dec.  266. 

Massachusetts.  —  Mecorney  v.  Stanley,  8 
Cush.  (Mass.)  85;  Walker  v.  Sherman,  11  Met. 
(Mass.)  170;  Johnson  v.  Wilmarth,  13  Met. 
(Mass.)  416. 

New  York.  —  Elting  v.  Vanderlyn,  4  Johns. 
(N.  Y.)237;  Traders'  Nat.  Bank  v.  Parker,  130 
N.  Y.  421;  Watson  v.  Randall,  20  Wend.  (N. 
Y.)  201;  Mutual  L.  Ins.  Co.  v.  Smith,  23  Hun 
(N.  Y.)  535;  Finch  v.  Skilton,  79  Hun  (N.  Y.) 
531- 

Pennsylvania.  — Sidwell  v.  Evans,  I  P.  &  W. 
383,  21  Am.  Dec.  387;  Downing  v.  Funk,  5 
Rawle  (Pa.)  69;  Caldwell  v.  Heitshu,  9  W.  & 
S.  (Pa  )  53;  Kean  v.  McKinsey,  2  Pa.  St.  31. 

South  Carolina. — Thomas  v.  Croft,  2  Rich. 
L.  (S.  Car.)  113,  44  Am.  Dec.  279. 

Tennessee.  —  Tappan  v.  Campbell,  9  Yerg. 
(Tenn.)  436;  Rivers?/.  Thomas,  I  Lea  (Tenn.) 
650.  27  Am.  Rep.  784. 

Vermont.  —  Hakes  v.  Hotchkiss,  23  Vt.  231. 

While,  in  order  to  consiitute  a  legal  contract 
to  forbear,  there  must  be  a  valid  promise  to  do 
so,  so  that  for  some  time  the  creditor  will  have 
no  right  to  press  his  claim,  this  result  may 
nevertheless  be  secured  without  the  naming 
of  any  particular  time.  Moore  v.  McKenney, 
83  Me.  80,  23  Am.  St.  Rep.  753. 

If  the  Promise  13  in  General  Terms,  no  particu- 
lar time  being  named,  the  law  implies  that  the 
forbearance  shall  be  for  a  reasonable  time. 
Wills  v.  Ross,  77  Ind.  11,  40  Am.  Rep.  279* 
Moore  v.  McKenney,  83  Me.  80,  23  Am.  St. 
ReP-  753;  Elting  v.  Vanderlyn,  4  Johns.  (N. 
YO237;  Caldwell  v.  Heitshu,  9  W.  &  S.  (Pa.) 
53;  Kean  v.  McKinsey,  2  Pa.  St.  30;  Thomas 
v.  Croft,  2  Rich.  L.  (S.  Car.)  113,  44  Am.  Dec. 
279;  Rivers  v.  Thomas,  1  Lea  (Tenn.)  650,  27 


14  C.  of  L. — 72 


Am.  Rep.  784;  Tappan  v.  Campbell,  9  Yerg. 
(Tenn.)  436;  Hakes  v.  Hotchkiss,  23  Vt.  231; 
Citizens'  Sav.  Bank,  etc.,  Co.  v.  Babbitt,  (Vt. 
1899)  44  Ail.  Rep.  71. 

2.  Reason  for  Rule.  —  Wills  v.  Ross,  77  Ind. 
11,  40  Am.  Rep.  279. 

3.  Moore  v.  McKenney,  83  Me.  80,  23  Am. 
St.  Rep.  753. 

4.  What  Is  Reasonable  Time.  —  In  the  case  of 
a  guaranty  given  in  consideration  of  forbear- 
ance to  sue  the  principal  debtor  for  a  reason- 
able time,  it  was  held  that  a  forbearance  for 
three  months  and  four  weeks  was  reasonaole. 
McCelvy  v.  Noble,  13  Rich.  L.  (S.  Car.)  330. 

Where  the  consideration  was  forbearance  to 
a  binker,  during  a  panic,  or  until  he  could 
conveniently  pay,  his  failure  and  the  close  of 
his  house  a  few  days  after  the  execution  of  the 
guaranty  dispensed  with  the  necessity  of 
further  forbearance,  and  the  forbearance  until 
that  time  was  held  sufficient  to  support  the 
contract.  Steadman  v.  Guthrie,  4  Met.  (Ky.) 
155- 

5.  Actual  Forbearance  Necessary.  —  Steadman 
v.  Guthrie,  4  Met.  (Ky.)  155;  Cobb  v.  Page,  17 
Pa.  St.  469. 

6.  Necessity  of  Agreement  to  Forbear  —  Englisk 

Doctrine.  —  Crears  v.  Hunter,  19  Q.  B.  D.  341; 
Oldershaw  v.  King,  2  H.  &  N.  517;  Miles  v. 
New  Zealand  Alford  Estate  Co.,  32  Ch.  D.  266; 
Alliance  Bank  v.  Broom,  2  Drew  &  Sm.  289. 

7.  American  Doctrine  —  United  States.  —  Hoff- 
mann v.  Mayaud,  93  Fed.  Rep.  171. 

Connecticut.  —  Breed  v.  Hillhouse,  7  Conn. 
523- 

Illinois.  —  Webbe  v.  Romona  Oolitic  Stone 
Co.,  58  111.  App.  226. 

Maine.  —  Moore  v.  McKenney,  83  Me.  So, 
23  Am.  St.  Rep.  753. 

Massachusetts.  —  Mecorney  v.  Stanley,  $ 
Cush.  (Mass.)  85. 

New  York.  —  Atlantic  Nat.  Bank  v.  Frank- 
lin,  55  N.  Y.  235;  Perkins  v.  Proud,  62  Barb. 
(N.  Y.)  420. 

Pennsylvania.  —  Cobb  v.  Page,  17  Pa.  St. 
469;  Shupe  v.  Galbraith,  32  Pa.  St.  10;  John- 
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other  facts,  be  evidence  of  an  agreement  to  forbear,  and  as  such  form  a  good 
consideration  for  a  promise.1 

(b)  Release  of  Security  for  Debt.  —  The  release  of  a  substantial  security  for  the 
payment  of  a  debt  in  consideration  of  a  guaranty  of  a  third  person  is  a  suffi- 
cient consideration  to  support  the  contract  of  guaranty.2 

(c)  Other  Instances  of  Sufficient  Consideration.  —  The  agreement  to  withdraw  suit 
and  the  actual  withdrawal  thereof  are  also  sufficient  consideration  to  support 
a  guaranty;3  and  so  is  the  assignment  of  a  judgment  to  the  guarantor.4  So 
the  leaving  of  a  demand  in  the  hands  of  an  attorney  to  control  and  collect  is 
a  legal  and  sufficient  consideration  for  a  contemporaneous  guaranty  of  the 
claim  by  the  attorney.5  And  commissions  allowed  to  an  agent  for  the  sale  of 
property  are  a  sufficient  consideration  for  his  guaranty  of  promissory  notes 
taken  by  him  in  payment.6 

c.  Estoppel  to  Deny  Consideration.  —  Where  a  guarantor  acknowl- 
edges the  receipt  of  a  consideration  in  a  contract  of  guaranty,  he  is  estopped 
to  deny  it.7 

IV.  Classes  of  Guaranties — 1.  Introductory  Statement.  —  For  most  pur- 
poses guaranties  maybe  classified  as  follows:  general  or  special ;  limited  or 
continuing;  absolute  or  conditional.  These  will  now  be  considered  in  their 
order. 

2.  General  or  Special  Guaranties.  —  The  True  Distinction  between  general  and 
special  guaranties  is  that  upon  the  faith  of  a  general  guaranty  any  person  is 
entitled  to  advance  money  or  incur  liability  upon  complying  with  its  terms, 
and  can  recover  thereon  the  same  as  though  specially  named  therein.8 

Special  Guaranty.  —  Guaranties  are  special  when  addressed  to  a  particular  indi- 
vidual or  firm,  and  the  individual  or  firm  named  alone  has  the  right  to  act 
upon  and  acquire  rights  under  it.  If  any  one  else  attempts  to  accept  and  act 
upon  the  proposition  contained  in  the  guaranty,  he  comes  in  as  a  mere  volun- 
teer, and  he  cannot  by  thus  thrusting  himself  forward  create  any  legal  obli- 
gation on  the  part  of  the  writer.  There  has  been  no  communication  and  no 
privity  of  contract  between  them.9    A  special  guaranty  usually  contemplates 

ston  v.  Fessler,  7  Watts  (Pa.)  48,  32  Am.  Dec.  5.  Collection  of  Claim.  —  Gregory  v.  Gleed,  33 

738;   Snyder  v.  Leibengood,  4   Pa.  St.  305;  Vt.  405. 

Clark  v.  Russel,  3  Watts  (Pa.)  213,  27  Am.  Release  of  Guarantor — Consideration.  — The 

Dec.  348.  waiter  by  the  guarantor  of  a  note  of  the  right 

Texas. — College  Park  Electric  Belt  Line  v.  to  pay  the  note  and  sue  the  maker  and  collect 

Ide,  15  Tex.  Civ.  App.  273.  it,  made  at  the  request  of  a  holder  who  is  de- 

1.  Actual  Forbearance  as  Evidence  of  Agree-  sirous  of  saving  the  maker  from  (he  annoyance 
ment.  —  Breed  v.  Hillhouse,  7  Conn.  523;  of  a  suit,  is  a  sufficient  consideration  to  up- 
Walker  v.  Sherman,  11  Met.  (Mass.)  170;  hold  a  release  of  the  guarantor  from  all 
Mecorney  v.  Stanley,  8  Cush.  (Mass.)  88.  liability  to  the  holder.    Ditmar  v.  West,  7  Ind. 

Actual  Forbearance  Prima  Facie  Evidence  of  App.  637. 

Agreement. —  Where  the  payee  of  a  promissory  6.  Commissions  Allowed  to  Agent.  —  Newton 

note,  after  it  became  due,  accepted  the  guar-  Wagon  Co.  v.  Diers,  10  Neb.  284. 

anty  of  a  1  hird  person  for  a  certain  period,  and  7.  Estoppel.  —  Sears  v.  Swift,  66  111.  App. 

actually  forbore  to  sue  during  that  period,  it  496;  Lawrence  v.  McCalmont,  2  How.  (U.  S.) 

was  held  that  these  facts  afforded  prima  fade  426;  Davis  v.  Wells,  104  U.  S.  159. 

evidence  of  an  agreement  by  the  plaintiff  to  8.  General  Guaranties  Defined  and  Explained  — 

forbear  suit.     Breed  v.  Hillhouse,  7  Conn.  New  York.  —  Union  Bank  v.  Coster,  3  N.  Y. 

523.  203,  53  Am.  Dec.  280;  Evansville  Nat.  Bank 

2.  Release  of  Security  for  Debt.  —  Killian  v.  v.  Kaufman,  93  N.  Y.  277,  45  Am.  Rep.  204; 
Ashley,  24  Ark.  511,  91  Am.  Dec.  519;  Butler  Sawyer  v.  Hopgood,  (City  Ct.  Spec.  T.)  13  N. 
v.  Edgerton,  15  Ind.  15;  Home  Sav.  Bank  v.  Y.  St.  Rep.  711;  Church  v.  Brown,  21  N.  Y. 
Hosie,  (Mich.  1898)  77  N.  W.  Rep.  625;  Erie  329;  Gates  v.  McKee,  13  N.  Y.  232,  64  Am. 
County  Sav.  Bank  v.  Coit,  104  N.  Y.  532;  Bar-  Dec.  545;  Birckhead  v.  Brown,  5  Hill  (N.  Y.) 
ney  v.  Forbes,  118  N.  Y.  580;  Koenigsberg  v.  634. 

Lennig,  161  Pa.  St.  171;  Kershaw  v.  Whitaker,  Texas.  —  Wheeler  v.  MaySeld,  31  Tex.  395, 

I  Brev.  (S.  Car.)  9  98  Am.  Dec.  545. 

3.  Agreement  to  Withdraw  Suit.  —  Worcester  Vermont.  —  Lowry  v.  Adams  22  Vt  160. 
Mechanics'  Sav.  Bank  v.  Hill,  113  Mass.  25;  Wisconsin.  —  Tidioute  Sav.  Bank  v.  Libbey, 
Harris  v.  Venables,  L.  R.  7  Exch.  235.  101  Wis.  193. 

4.  Assignment  of  Judgment.  —  Dickerson  v.  9.  Special  Guaranties  Denned  and  Explained  — 
Derrickson,  39  111.  574.  England.  —  Backhouse  v.  Hall,  6  B.  &  S.  5075 
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a  trust  or  reposes  a  confidence  in  the  person  to  whom  it  is  addressed.1 

3.  Limited  or  Continuing  Guaranties.  —  Guaranties  may  be  for  a  single  act, 
or  continuing.  It  has  been  said  that  the  tendency  is  against  construing  guar- 
anties as  continuing,  unless  the  intent  of  the  parties  is  so  clear  as  not  to  admit 
of  any  reasonable  doubt.2  It  is  a  matter  of  considerable  difficulty  to  deduce 
any  fixed  rules  for  determining  whether  or  not  a  guaranty  is  a  continuing  one  ; 
and  the  reason  for  this  is  that  the  phraseology  employed  and  the  circum- 
stances under  which  each  particular  guaranty  is  given  vary  so  widely.  There 
are,  however,  a  few  rules  that  seem  to  be  fairly  well  established,  although  they 
have  not  always  been  uniformly  applied.  These  rules  may  be  stated  as 
follows : 

(1)  Where  by  the  terms  of  a  written  guaranty  it  appears  that  the  parties 
look  to  a  future  course  of  dealing,  for  an  indefinite  time,  or  a  succession  of 
credits  to  be  given,  it  is  to  be  deemed  a  continuing  guaranty.3 

(2)  Where  a  guaranty  contains  no  express  limitation  as  to  either  time  or 
amount,  and  there  is  nothing  in  the  instrument  itself  from  which  it  can  be 
inferred  that  it  was  the  guarantor's  intention  to  leave  it  open  as  to  both,  the 
guaranty  will  be  understood  as  referring  to  a  single  transaction.4    And  even 


118  E.  C.  L.  507;  Dry  v.  Davy,  10  Ad.  &  El.  30, 
37  E.  C.  L.  27;  Strange  v.  Lee,  3  East  484; 
Simson  v.  Cooke,  I  Bing.  452,  8  E.  C.  L.  590; 
Barker  v.  Parker,  1  T.  R.  287;  Spiers  v.  Hous- 
ton. 4  Bligti.  N.  S.  515;  Wright  v.  Russel,  2 
W.  Bl.  934. 

Canada. — Stevenson  v.  McLean,  11  U.  C. 
C.  P.  208. 

United  States.  —  Bleeker  v.  Hyde,  3  McLean 
(U.  S.)  279;  Grant  v.  Naylor,  4  Cranch  (U.  S.) 
224. 

Delaware.  —  Taylor  v.  McClung,  2  Houst. 
(Del.)  24. 

Georgia. — Johnson  v.  Brown,  51  Ga.  498. 

Illinois.  —  Peoria  Second  Nat.  Bank  v.  Dief- 
endorf,  90  111.  396. 

Missouri.  —  Mitchell  v.  Railton,  45  Mo.  App. 
»73 

New  York.  —  Robbins  v.  Bingham,  4  Johns. 
(N.  Y.)476;  Walsh  v.  Bailie,  10  Johns.  (N.  Y.) 
180;  Birckhead  v.  Brown,  5  Hill  (N.  Y.)  643; 
Evansville  Nat.  Bank  v.  Kaufmann,  93  N.  Y.  276, 
45  Am.  Rep.  204;  Gates  v.  McKee,  13  N.  Y. 
232,  64  Am.  Dec.  545;  Church  v.  Brown,  21  N. 
Y.  329;  Burch  v.  De  Rivera,  53  Hun  (N.  Y.) 
367;  Everson  :•.  Gere,  122  N.  Y.  290;  Barns  v. 
Barrow,  61  N.  Y.  39. 

Ohio.  —  Taylor  v.  Wetmore,  10  Ohio  490. 

Pennsylvania.  —  Bussier  v.  Chew,  5  Phila. 
(Pa.)  70,  19  Leg.  Int.  (Pa.)  293. 

South  Carolina.  —  Sollee  v.  Meugy,  I  Bailey 
L.  (S.  Car.)  620. 

Tennessee. — Allison  v.  Rutledge,  5  Yerg. 
(Tenn.)  193. 

Texas.  —  Smith  ?>.  Montgomery,  3  Tex.  200; 
Wheeler  v,  Mayfield,  31  Tex.  395,  98  Am.  Dec. 
545- 

1.  Special  Guaranty  Contemplates  Trust  in  Per- 
son to  Whom  Addressed.  —  Tidioute  Sav.  Bank 
v.  Libbey,  101  Wis.  193;  Evansville  Nat. 
Bank  v.  Kaufmann,  93  N.  Y.  273  45  Am.  Rep. 
204. 

8pecial  Guaranties  Illustrated.  —  A  letter  ad- 
dressed to  a  manufacturer  stated  that  any 
drafts  that  might  be  drawn  on  A.  the  writers 
would  guarantee  to  be  paid  on  maturity,  but 
contained  no  allusion  to  a  consideration,  nor  to 
the  negotiability  of  the  drafts  contemplated. 
It  was  held  that  this  was  not  a  general  but  a 


special  guaranty,  and  that  a  bank  that  dis- 
counted accommodation  paper  on  the  faith  of 
it  was  not  entitled  to  recover  thereon.  Evans- 
ville Nat.  Bank  v.  Kaufmann,  93  N.  Y.  273, 
45  Am.  Rep.  204. 

A  guaranty  addressed  to  one  person  does 
not  authorize  advances  by  such  person  and 
another  jointly.  Stevenson  v.  McLean,  11  TJ. 
C.  C.  P.  208;  Allison  v.  Rutledge,  5  Yerg. 
(Tenn.)  193.  And  a  guaranty  addressed  to  one 
person  does  not  authorize  action  thereon  by 
such  person  and  another  whom  he  subse- 
quently took  into  partnership.  Bussier  v. 
Chew,  5  Phila.  (Pa.)  70,  19  Leg.  Int.  (Pa.)  293. 

A  letter  of  guaranty  addressed  to  two  per- 
sons, but  delivered  to  one  only  and  acted  upon 
by  that  one  without  reference  to  the  other, 
does  not  bind  the  writer  as  guarantor  to  him 
who  alone  acted  upon  it.  Smith  v.  Montgom- 
ery, 3  Tex.  200.  So  a  letter  of  credit  to  P.  & 
Co.  does  not  authorize  advances  by  P.  alone 
after  the  firm  is  dissolved.  Penoyer  v.  Wat- 
son. 16  Johns.  (N.  Y.)  100. 

2.  Limited  or  Continuous  Guaranties.  —  Bird- 
sail  v.  Heacock,  32  Ohio  St.  184,  30  Am.  Rep. 
572;  Whitney  v.  Groot,  24  Wend.  (N.  Y.)  82; 
White  v.  Reed,  15  Conn.  457. 

3.  Where  Intent  that  Guaranty  Shall  Be  Con- 
tinuing Is  Apparent.  —  Twohy  v.  McMurran,  57 
Minn.  242;  Gay  v.  Ward,  67  Conn.  147;  Na- 
tional Exch.  Bank  v.  Gay,  57  Conn.  224:  Con- 
duittz'.  Ryan,  3  Ind.  App.  1;  Picker  v.  Fitzelle, 
28  N.  Y.  App.  Div.  519:  Cochran  v.  Kennedy. 
10  Daly  (N.  Y.)  346;  Lawrence  v.  Mr.Calmont, 
2  How.  (U.  S.)  426. 

4.  Guaranties  Without  Limitation  as  to  Time 
or  Amount.  —  Williams  v.  Wyatt,  7  Ky.  L. 
Rep.  444;  Knowlton  v.  Hersey,  76  Me.  345; 
Gard  v.  Stevens  12  Mich.  292,  86  Am.  Dec. 
52;  Rogers  v.  Warner,  8  Johns.  (N.  Y.)  119; 
Hayden  v.  Crane,  I  Lans.  (N.  Y.)  181: 
Schwartz  v.  Hyman,  107  N.  Y.  562;  Birdsal! 
v.  Heacock,  32  Ohio  St.  177,  30  Am.  Rep.  572. 
See  also  John  S.  Brittain  Dry  Goods  Co.  v. 
Yearout,  59  Kan.  684. 

Applications  of  Rule.  —  Within  the  rule  above 
stated,  the  following  instruments  have  been 
held  limited  and  not  continuing  guaranties: 

"  If  you  will  let  the  bearer  have  what  leather 
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where  a  guaranty,  unlimited  as  to  duration  and  the  amount  for  which  the 
guarantor  will  be  liable,  is  construed  to  be  a  continuing  one,  such  time  and 
amount  must  be  reasonable  under  the  circumstances  of  the  particular  case.1 

(3)  Where  it  is  doubtful  from  the  language  used  whether  a  guaranty  is  for 
a  single  dealing  or  a  continuous  one,  no  presumption  will  be  set  up  for  or 
against  the  guarantor,  but  the  sense  in  which  the  person  making  the  promise 
believed  the  other  party  to  have  accepted  it,  if  in  fact  he  did  so  accept  it, 
will  be  given  to  the  contract.3 

(4)  Where  the  guaranty  contains  a  limitation  as  to  the  amount  for  which 
the  guarantor  will  be  bound,  but  contains  no  limitation  as  to  time,  and  there 
is  nothing  in  the  circumstances  surrounding  the  execution  of  the  contract  to 
evince  a  contrary  intention,  it  will,  in  general,  be  construed  to  be  a  continu- 
ing guaranty  and  operative  until  revoked,3  and  the  guarantor  will  be  held 
liable  to  the  extent  of  his  guaranty,  notwithstanding  the  principal  debtor  may 
have,  during  the  existence  of  the  contract,  contracted  debts  to  an  amount 
equal  to  or  greater  than  the  sum  named  in  the  guaranty,  and  paid  them.4 
The  limit  mentioned  in  the  guaranty  has  reference  to  the  amount  of  the  guar- 
antor's liability,  and  not  to  the  amount  of  dealing  between  the  purchaser  and 
the  one  who  gives  credit.5 


he  wants  and  charge  the  same  to  himself,  I 
will  see  that  you  have  your  pay  in  a  reason- 
able length  of  time."  Gard  v.  Stevens,  12 
Mich.  292,  S6  Am.  Dec.  52. 

"  The  bearer  of  this  letter,  my  son-in-law, 
*  *  *  wishes  to  place  a  stock  ol  groceries 
in  his  provision  and  meat  store  in  this  place. 
To  enable  him  to  do  this  I  am  willing  to  be 
responsible  to  you  for  the  amount  of  groceries 
he  may  order  of  you."  Knowlton  v.  Hersey, 
76  Me.  345. 

1.  Construction  as  to  Time  and  Amount  Must  Be 
Reasonable.  —  Lehigh  Coal,  eic,  Co.  v.  Scallen, 

61  Minn.  63. 

2.  Boehne  v.  Murphy,  46  Mo.  57,  2  Am. 
Rep.  485;  Shine  v.  Central  Sav.  Bank,  70  Mo. 
524;  Smith  v.  Van  Wyck,  40  Mo.  App.  522. 
See  al?o  Michigan  State  Bank  v.  Peck.  28  Vt. 
200,  in  which  case  it  was  held  that  where  the 
terms  of  a  guaranty  will  admit  of  its  continu- 
ance, the  practical  construction  put  upon  it  by 
all  parties  is  the  true  one. 

3.  Guaranties  Limited  as  to  Amount  but  Not  as 
to  Time  —  England.  —  Wood  v.  Priestner,  L. 
R.  2  Exch.  66,  affirmed  L.  R.  2  Exch.  282; 
Laurie  v.  Scholefield,  L.  R.  4  C.  P.  622; 
Whelan  v.  Keegan,  7  Ir.  C.  L.  544:  Merle  v. 
Wells,  2  Campb.  413;  Heffield  v.  Meadow.?,  L. 
R.  4  C.  P.  595;  Mayer  v.  Isaac,  6  M.  &  W. 
605;  Mason  v.  Pritchard,  12  East  227;  Har- 
greave  v.  Smee,  6  Bing.  244,  19  E.  C.  L.  69; 
Bastow  v.  Bennett,  3  Campb.  220. 

Canada.  —  Fennell  v.  McGuire,  21  U.  C.  C. 
P.  134;  Ross  v.  Burton,  4  U.  C.  Q.  B.  357. 

Connecticut.  —  Rapelye  v.  Bailey,  5  Conn. 
149,  T3  Am.  Dsc.  49. 

Georgia.  —  Manry  v.  Waxelbaum  Co.,  (Ga. 
1899)  33  S.  E.  Rep.  701. 

Illinois.  —  Taussig  v.  Reid,  145  111.  488.  36 
Am.  St.  Rep.  504;  Sherburne  z:  J.  W.  Builer 
Paper  Co.,  40  111.  App.  383. 

Indiana.  —  Lane  v.  Mayer,  15  Ind.  App.  382; 
Presbyterian  Board  of  Publication,  etc.,  v. 
Gilliford,  139  Ind.  524. 

Iowa.  —  Manning  v.  Alger,  78  Iowa  185. 

Kentucky.  —  Emerson  v.  Dye,  6  Ky.  L.  Rep. 
592. 


Maine.  —  Tuckerman  v.  French,  7  Me.  115; 
Howe  v.  Nickels,  22  Me.  175. 

Maryland.  —  Hutlon  v.  Padgett,  26  Md.  228. 

Massachusetts.  —  Hatch  v.  Hobbs,  12  Gray 
(Mass.)  447;  Melendy  v.  Capen,  120  Mass.  222; 
Mellen  v.  Nickerson,  12  Gray  (Mass.)  445. 

Michigan.  —  Mathews  v.  Phelps,  61  Mich. 
327,  I  Am.  St.  Rep.  581;  Farmers,  etc.,  Bank 
v.  Kercheval,  2  Mich.  504 

Nebraska. — Tootle  v.  Elgutter,  14  Neb.  158, 
45  Am.  Rep.  103;  Harvey  v.  Omaha  First 
Nat.  Bank,  56  Neb.  320. 

New  York.  —  Rindge  v.  Judson,  24  N.  Y.  64; 
Sickle  v.  Marsh,  (Supm.  Ct.)  44  How.  Pr.  N. 
Y.  91:  City  Nat.  Bank  v.  Phelps,  86  N.  Y.  484, 
16  Hun  '  N.  Y.)  158;  Clark  v.  Burdett,  2  Hall 
(N.  Y.)  197;  Cincinnati  Fifth  Nat.  Bank  v. 
Woolsey,  (Supm.  Ct.  Tr.  T.)  21  Misc.  (N.  Y.) 
757;  Gates  v.  McKee,  13  N.  Y.  232,  64  Am. 
Dec.  545;  Henry  McShane  Co.  v.  Padian,  142 
N.  Y.  207. 

Pennsylvania.  —  Bentz's  Estate,  14  Phila. 
(Pa.)  258,  38  Leg.  Int.  (Pa.)  94. 

Tennessee.  —  Alexandria  Bank  v.  Turney, 
fTenn.  Ch.  1898)  52  S.  W.  Rep.  762. 

Texas.  —  Lemp  v.  Armengol,  86  Tex.  690; 
Friedman  v.  Peters,  18  Tex.  Civ.  App.  11; 
Gardner  v.  Watson,  76  Tex.  25. 

Vermont.  —  Keith  v.  Dwinnell,  38  Vt.  286. 

4.  Manry  v.  Waxelbaum  Co.,  (Ga.  1S99)  33 
S.  E.  Rep.  704;  Gates  v.  McKee,  13  N.  Y.  232, 
64  Am.  Dec.  545. 

5.  Rindge  v.  Judson,  24  N.  Y.  64;  Tootle  v. 
Elgutter,  14  Neo.  158,  45  Am.  Rep.  103. 

What  Are  Continuing  Guaranties  'Within  th» 
Rule.  —  Heffield  v.  Meadows.  L.  R.  4  C.  P. 
595;  Mayer  v.  Isaac,  6  M.  &  W  605;  Merle  ». 
Wells,  2  Campb.  413;  Presbyterian  Board  of 
Publication,  etc.,  v.  Gilliford,  139  Ind.  524; 
Emerson  v.  Dye,  6  Ky.  L.  Rep.  592;  Tucker- 
man v.  French,  7  Me.  115;  Howe  v.  Nickels, 
22  Me.  175. 

What  Are  Not  Continuing  Guaranties  Withl* 
the  Rule.  — White  v.  Reed,  15  Conn.  457;  Cut- 
ler v.  Ballou,  136  Mass.  337,  49  Am.  Rep.  35; 
Sherman  v.  Muilo}\  (Mass.  1899)  54  N.  E.  Rep. 
345;  Boston,  etc.,  Glass  Co.  v.  Moore,  119 
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(5)  Where  the  instrument  of  guaranty  contains  a  limitation  as  to  the 
amount  for  which  the  guarantor  will  be  bound  and  states  that  the  guaranty  is 
for  goods  to  be  furnished  or  advances  to  be  made  "  from  time  to  time,"  the 
guaranty  will  be  construed  to  be  a  continuing  one,1  and  operative  until  the 
sums  remaining  unpaid  reach  the  designated  limit,  even  though  the  aggregate 
purchases  far  exceed  it.8 

(6)  Where  the  instrument  of  guaranty  contains  a  limitation  as  to  the 
amount  for  which  the- guarantor  will  be  bound  and  states  that  it  is  a  guaranty 
for  goods  or  money  to  be  furnished  the  principal  debtor  "  at  any  time,  "  3  or 
"  on  such  time  "  as  the  principal  debtor  may  require,4  it  will  be  held  to  be 
a  continuing  guaranty. 

in  Conclusion,  it  may  be  stated  that  the  rules  given  will  usually  suffice  in 
determining  whether  or  not  any  particular  guaranty  is  a  continuing  one.  It 
must  be  confessed,  however,  that  there  are  guaranties  which  the  writer  has  been 
unable  to  interpret  according  to  these  rules;  and  the  decisions  in  which  these 
guaranties  were  construed  are  cited  in  the  notes  hereto.5 

4.  Absolute  or  Conditional  Guaranties.  —  An  absolute  guaranty  is  an  uncon- 
ditional promise  of  payment  or  performance  on  default  of  the  principal.  To 
bind  the  guarantor  it  is  not  necessary  that  there  should  be  notice  of  acceptance 
of  the  guaranty  or  notice  of  default  of  the  principal,  or  that  any  steps  should 
be  taken  to  enforce  the  contract  guaranteed  against  the  principal.  The 
guarantee  may  proceed  at  once  against  the  guarantor  on  default  of  the  princi- 
pal. The  guarantor's  liability  is  dependent  upon  the  same  rules  of  law  by 
which  the  liability  of  one  who  has  broken  his  contract  is  determined.  A  guar- 
anty is  conditional  when  there  is  some  extraneous  event  beyond  the  mere 
default  of  the  principal  by  which  the  guaranty  becomes  binding.  Liability 
does  not  attach  immediately  upon  nonpayment  or  nonperformance  by  the 
principal.  In  general,  it  is  necessary,  to  fix  the  liability  of  the  guarantor,  that 
there  should  be  notice  of  acceptance  of  the  guaranty  and  notice  of  the  princi- 

Mass.  436;  Columbus  Sewer  Pipe  Co.  v.  Gan-  order  to  save  you  from  harm  in  so  doing,  we 

Ber,  58  Mich.  385,  55  Am.  Rep.  697;  Twohy  i.  do    hereby    bind   ourselves,    severally  and 

McMurran.    57    Minn.   242;    Smith   v.    Van  jointly,  to  be  responsible  to  you  at  any  time 

Wyck,  40  Mo.  App.  522;  Arnold  v.  Wilder,  8  for  a  sum  not  exceeding  eight  thousand  dol- 

Am.  L.  Rec.  348,  6  Ohio  Dec.  (Reprint)  819;  lars,  should  the  said  C.  H.  fail  to  do  so."' 

Aldricks  v.  Higgins,  16  S.  &  R.  (Pa.)  212;  This  was  held  to  be  not  a  limited  but  a  con- 

Congdon  v.  Read,  7  R.  I.  576;  Boyce  v.  Ewart,  tinuing  guaranty.    Douglass  v.  Reynolds,  7 

Rice  L.  (S.  Car.)  126;  Frost  v.  Weathersbee,  Pet.  (U.  S.)  113. 

tj  S.  Car.  365.  3.  Definite  Amount  —  Goods  to  Be  Furnished  at 

1.  Definite  Amount  —  Goods  to  be  Furnished  Any  Time.  —  Bent  v.  Hartshorn,  1  Met.  (Mass.) 
from  Time  to  Time.  —  Douglass  v.  Reynolds,  7  24;  Pratt  v.  Matthews,  24  Hun  (N.  Y.)  386. 
Pet.  (U.  S.)  113;  Wolf  v.  Shiliiio,  12  Cine.  L.  Goods  to  Be  Furnished  Not  in  Excess  of  Certain 
Bui.  31,  9  Ohio  Dec.  (Reprint)  273;  Fisk  v.  Amount  at  Any  One  Time.  —  A  guaranty  an- 
Rickel,  (Iowa  1899)  79  N.  W.  Rep.  120;  Hatch  thorizing  the  guarantee  to  furnish  to  the  prin- 
v.  Hobbs,  12  Gray  (Mass.)  447;  Crittenden  v.  cipal  debtor  such  building  materials  as  he 
Fiske,  46  Mich.  70,  41  Am.  Rep.  146.  may  wish,  "  not  exceeding  the  value  of  two 

Guaranty  for  Goods  Furnished  "  from  Time  to  thousand  dollars  at  once,"  is  a  continuing 

Time."  — A  promise  by  the  defendant,  in  con-  guaranty.    Platter  v.  Green,  26  Kan.  252. 

sideration  that  the  plaintiffs  would,  from  time  4.  Definite  Amount — Goods  to  Be  Furnished  at 

to  time,  sell  and  deliver  to  a  third  person,  who  Times  Designated  by  Debtor.  —  Michigan  Slate 

desired  to  open  an  account  with  them,  such  Bank  v.  Peck,  28  Vt.  200, 

goods  as  were  necessary  and  proper  in  his  line  5.  Guaranties  Held  Not  Continuing.  —  Patter- 

of  business,  and  on  the  usual  terms  of  credit  son  v.  Gage,  ir  Colo.  50;  Cushing  v.  Cable,  48 

on  which  such  goods  were  sold,  that  he  would  Minn.  3;   Schwartz   v.  Hyman,    107   N.  Y. 

pay  for  them  if  the  debtor  failed  to  pay  is  a  562. 

continuing  guaranty.    Cahuzac  v.  Samini,  29  Guaranties  Held  Continuing.  —  Scott  v.  Myait, 

Ala.  288.  24  Ala.  489,  60  Am.  Dec.  485;  Grant  v.  Rids- 

2.  Crittenden  v.  Fiske,  46  Mich.  70,  41  Am.  dale,  2  Har.  &  J.  (Md.)  186;  Cincinnati  Fifth 
Reo.  146.  Nat.  Bank  v.  Woolsey,  31  N.  Y.  App.  Div.  61; 

Illustration. — An  instrument   of  guaranty  Agawam  Bank  v.  Strever,  18  N.  Y.  502;  Lord 

was  as  follows:  "  Our  friend,  C.  H.,  to  assist  v.  Cohn,  13  N.  Y.  Wkly.  Dig.  466;  Decker  v, 

him  in  business,  may  require  your  aid  from  Gaylord,  8  Hun  (N.  Y.)  no;  Delaware,  etc., 

time  to  time,  either  by  acceptance  or  indorse-  R.  Co.  v.  Burkard,  114  N.  Y.  197;  People  v. 

ment  of  his  paper,  or  advances  in  cash.    In  Lee,  104  N.  Y.  441. 
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pal's  default  and  reasonable  diligence  in  exhausting  reasonable  remedies 
against  the  principal.1  The  most  usual  form  of  absolute  guaranty  is  that  of 
payment.  As  already  shown,  it  is  an  absolute  promise  to  pay  the  debt  at 
maturity,  if  not  paid  by  the  principal  debtor,  and  the  guarantee  may  bring  an 
action  on  default  of  payment  at  the  date  named  against  the  guarantor.  In 
the  notes  below  are  set  out  some  illustrations  of  absolute  guaranties  of  this 
class.2  Of  conditional  guaranties  a  guaranty  of  the  collectibility  of  a  debt  is 
the  kind  that  most  frequently  arises.  This  class  of  guaranties  is  also  illus 
trated  by  decisions  herein  set  forth.3 


1.  See  infra,  this  title,  Requisite  Steps  to  Bind 
Guarantor. 

2.  Illustrations  of  Absolute  Guaranty.  —  The 

following  guaranties  have  been  held  guaran- 
ties of  payment  and  absolute: 

A  guaranty  as  follows:  "  For  value  re- 
ceived, we  guarantee  the  within  note  until 
paid."  City  Sav.  Bank  v.  Hopson,  53  Conn. 
453.  See  also  Walker  v.  O'Reilly,  7  U.  C.  L. 
J.  300. 

"  For  value  received,  I  *  *  *  hereby 
guarantee  the  payment  of  the  within  note  at 
maturity,  or  at  any  time  thereafter,  and  waive 
demand,  protest,  and  notice  of  nonpayment 
thereof."  Osborne  z>.  Lawson,  26  Mo.  App. 
549.    See  also  Ford  v.  Hendricks,  34  Cal.  673. 

"'  We  sign  the  above  note  for  security  for 
payment  thereof,  which  we  hereby  guaran- 
tee (or  a  valuable  consideration  received." 
Beardsley  v,  Hawes,  71  Conn.  39. 

"  For  value  received,  we  hereby  jointly  and 
severally  waive  demand  and  notice  of  protest, 
and  guarantee  payment  of  the  within  note, 
and  we  hereby  warrant  the  same  good  and 
collectible  until  paid."  Loomis  Institute  v. 
Hurd,  57  Conn.  435. 

So  it  has  been  held  that  the  indorsement  of 
a  nonnegotiable  instrument  is  a  promise  to 
pay,  and  not  a  conditional  contract  to  pay 
upon  demand  of  and  refusal  by  the  maker. 
Peddicord  v.  Whittam,  9  Iowa  471;  Long  v. 
Smyser,  3  Iowa  266;  Wilson  v.  Ralph,  3  Iowa 
450. 

And  a  guaranty  of  an  obligation  arising  from 
a  written  agreement  "  to  return  "  money  bor- 
rowed and  the  amount  of  a  note  of  a  third 
person  accepted  as  cash  by  the  maker  at  a 
different  time  is  a  guaranty  of  payment  and  an 
absolute  undertaking.  Cordier  v.  Thompson, 
8  Daly  (N.  Y.)  172. 

Where  a  partnership  doing  a  banking  busi- 
ness transfers  its  assets  in  an  incorporated 
bank  under  a  written  contract  of  guaranty  in 
ihe  following  language:  "All  bills  receivable 
taken  by  the  new  bank  are  to  be  fully  guar- 
anteed by  Leonhardt  Bros.  &  Company,  and 
such  guaranty  to  remain  on  all  bad  and  doubt- 
ful paper  until  same  are  collected,"  this  con- 
stitutes a  guaranty  of  payment  and  not  of 
collection.  Leonhardt  v.  Citizens  Bank,  56 
Neb.  38. 

Estoppel  to  Set  Up  Ultra  Vires  as  a  Defense.  — 

In  Remsen  v.  Graves,  41  N.  Y.  471,  it  was  held 
that  a  guaranty  of  payment  of  a  bond  imports 
an  undertaking  that  its  makers  were  compe- 
tent to  contract  by  it,  and  that  it  is  a  binding 
obligation  upon  them  and  precludes  the  guar- 
antor from  showing  when  sued  thereon  that  it 
was  issued  by  the  corporation  who  made  it  for 
a  purpose  not  authorized  by  its  charter. 


Parol  Evidence  to  show  that  a  guaranty  of 

payment  was  intended  as  a  guaranty  of  col- 
lection  is  inadmissible.  Neil  v.  Ohio  Agricul- 
tural, etc.,  College,  31  Ohio  St.  15. 

Parol  evidence  will  not  be  received  to  show 
that  the  written  instrument  by  which  a  parly 
agrees  to  pay  a  certain  sum  of  money  at  a  cer- 
tain time  and  place  was  intended  as  a  guar- 
anty for  the  fulfilment  of  a  promise  of  a  third 
person  to  pay  a  definite  sum  at  another  time 
and  place.    Andrews  v.  Tedford,  37  Iowa  314. 

3.  Illustrations  of  This  Class  of  Guaranties,— 
The  following  guaranties  have  been  held  to 
be  guaranties  of  collection  and  conditional: 

A  guaranty  that  a  note  is  "  good  and  col- 
lectible." Bull  v.  Bliss,  30  Vt.  127;  Allen  v. 
Rundle,  50  Conn.  9,  47  Am.  Rep.  599;  Marsh 
v.  Day,  18  Pick.  (Mass.)  321.  See  also  Ham- 
mond v.  Chamberlin.  26  Vt.  406 

That  a  note  is"  due  and  collectible."  Fos- 
ter v.  Barney,  3  Vt.  60. 

"  I  warrant  this  note  good."  Curtis  v. 
Smallman,  14  Wend.  (N.  Y.)  231.  See  also 
Cooke  v.  Nathan,  16  Barb.  (N.  Y.)  342. 

"  I  guarantee  the  within  note  good  till 
paid."  Cowles  v.  Peck,  55  Conn.  251,  3  Am. 
St.  Rep.  44. 

A  guaranty  of  *"  ultimate  payment." 
Walker  v.  Forbes,  25  Ala.  139,  60  Am.  Dec. 
498;  Ely  v.  Bibb.  4  J.  J.  Marsh.  (Ky.)  71. 
See  also  Seaver  v.  Bradley,  6  Me.  60. 

A  guaranty  of  a  note  as  follows:  "  We  will 
pay  it  provided  you  can't  collect  it  off  of 
them."    Ordeman  v.  Lawson,  49  Md.  135. 

"  I  hereby  guarantee  to  said  R.  the  collection 
and  payment  of  the  above-described  note,  and 
engage  to  pay  the  same  on  condition  that  said 
R.  does  not  call  on  me  for  payment  till  the 
first  day  of  May,  1831."  Russell  v.  Buck,  11 
Vt.  166. 

A  guaranty  by  the  assignor  of  a  bond  and 
mortgage  of  payment  "  by  due  course  of  fore- 
closure and  sale."  Vanderbilt  v.  Schreyer,  21 
Hun  (N.  Y.)  537. 

An  agreement  in  writing  "  to  guarantee  the 
payment  "  of  a  certain  note  to  a  party  named, 
"  and  in  case  she  fails  to  recover  the  money 
on  said  note,  that  I  will  pay  to  her  the  princi- 
pal and  interest  and  costs  due  thereon."  Jones 
v.  Ashford,  79  N.  Car.  172. 

Where  a  merchant  sold  goods  to  another  un- 
der an  arrangement  that  a  third  party  was  to 
collect  the  account  and  pay  the  amount  thereof 
to  the  merchant  for  ten  per  cent,  commission, 
and  duplicate  bills  of  account  were  made  out 
in  the  name  of  the  purchaser,  and  across  those 
retained  by  the  merchant  said  third  party 
wrote  the  word  "  accepted  "  and  signed  his 
name,  it  was  held  that  the  credit  was  given  to 
the  purchaser,  and  that  such  acceptance  writ- 
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V.  Rules  of  Construction  and  Interpretation  —  1.  View  that  Strict  Inter- 
pretation Should  Be  Applied  in  Guarantor's  Favor.  —  There  is  much  conflict  of 
authority  as  to  the  proper  method  of  construing  guaranties.  In  some  cases 
it  is  either  held  or  said  that  a  strict  interpretation  should  be  applied  in  favor 
of  the  guarantor,  that  it  is  the  duty  of  the  party  taking  the  guaranty  to  see 
that  it  is  drafted  in  such  language  that  the  guarantor  may  understand  dis- 
tinctly to  what  extent  he  is  binding  himself.1 

2.  View  that  Guaranty  Should  Be  Construed  Most  Strongly  Against  Guarantor.  — 
On  the  other  hand,  many  decisions  have  gone  to  the  other  extreme  and  held 
that  the  words  of  a  guaranty  are  to  be  taken  as  strongly  against  the  party 
giving  the  guaranty  as  the  sense  of  them  will  admit.2  In  support  of  this  rule 
it  has  been  said:  "  No  injury  can  result  from  this  doctrine,  as  it  is  in  the 
power  of  guarantors  to  make  their  obligation  dependent  upon  notice,  demand, 
or  any  other  condition  they  see  proper,  for  their  own  protection  and  safety."  3 

3.  View  that  Rules  of  Construction  Applicable  to  Contracts  Generally  Should 
Qovern.  —  The  great  weight  of  authority,  however,  is  against  the  two  conflict- 
ing views  herein  mentioned.  A  very  large  majority  of  the  decisions  hold  that 
guaranties  are  governed  by  the  same  rules  of  construction  that  control  in  the 
case  of  contracts  generally.4  The  contract  of  guaranty  is  not  to  be  construed 
most  favorably  for  the  guarantor  nor  most  strongly  against  him.5  In  guar- 
anties the  terms  used  and  the  language  employed  are  to  have  a  reasonable 
interpretation,  according  to  the  intent  of  the  parties  as  disclosed  by  the 
instrument  read  in  the  light  of  the  surrounding  circumstances  and  the  pur- 
poses for  which  it  was  made,6  and  the  words  used  in  the  guaranty  are  to  be 


ten  on  an  account  did  not  import  a  guaranty 
of  its  payment  by  the  person  making  it,  and 
under  it  he  could  be  held  only  to  reasonable 
care  and  diligence  in  the  performance  of 
thi!:  undertaking.  Hatch  v.  Antrim,  51  111. 
106. 

Liability  of   Guarantor   for    Interest.  —  The 

guaranty  of  a  debt  in  the  form  of  an  indorse- 
ment of  a  promissory  note  is  obligatory  on  the 
guarantor  to  the  whole  amount  of  the  note, 
with  interest,  and  not  merely  for  the  sum  re- 
ceived by  him.  Oakley  v.  Boorman,  21  Wend. 
(N.  Y.)  588. 

Liability  of  Guarantor  of  Collection  for  Costs. 

—  Under  a  guaranty  of  collectibility  the  guar- 
antor is  liable  for  the  costs  of  action  to  collect 
from  the  principal  debtor;  for  he  must  bear 
the  expanse  of  complying  with  the  condition 
which  he  imposes.  Mosher  v.  Hotchkiss,  3 
Abb.  App.  Die.  (N.  Y.)  326;  Gilman  v.  Lewis, 
15  Me.  452.  Nevertheless  this  liability  ex- 
tends only  to  definite  legal  costs  and  not  to 
uncertain  allowances  for  the  creditor's  trouble 
in  dunning  the  maker  of  the  note.  Wetherbee 
v.  K  usterer,  41  Mich.  359.  It  has  also  been  held 
that  the  guarantor  is  not  liable  to  costs  of  a 
protest.    Gilman  v.  Lewis,  15  Me.  452. 

Liability  of  Guarantor  for  Stipulated  Damages. 

—  So  where  a  promissory  note  provided  for  the 
payment  of  twenty  per  cent,  per  annum  if  not 
paid  at  maturity  as  liquidated  and  agreed 
da  nages,  and  the  guaranty  was  "  for  value 
received  we  guarantee  the  payment  of  the  with- 
in note  when  due,"  it  was  held  that  the  guar- 
antor was  liable  for  the  stipulated  damages, 
as  well  as  for  the  amount  specified  in  the  note. 
Gridley  v.  Capen,  72  111.  II. 

1.  Strict  Interpretation  in  Favor  of  Guarantor. 

—  Nicholson  v.  Paget,  I  Cromp.  &  M.  48; 
Evans  v.  Whyle,  5  Bing.  485,  15  E.  C.  L.  514; 
Whitney  v.  Groot,  24  Wend.  (N.  Y.)  84. 


2.  Strict  Interpretation  Against  Guarantor  — 

England.  —  Merle  v.  Wells,  2  Campb.  413; 
Mason  v.  Pritchard,  12  East  227;  Mayer  v. 
Isaac,  6  M.  &  W.  605;  Bastow  v.  Bennett,  3 
Campb.  220;  Bainbridge  v.  Wade,  1  Eng.  L.  & 
Eq.  236. 

United  States.  —  Drummond  v.  Prestman,  12 
Wheat.  (U.  S.)  515. 

Tennessee.  —  Bright  v.  McKnight,  I  Sneed 
(Tenn.)  164. 

Where  Contract  Is  Not  Drafted  by  Guarantor.  — 
The  tule  which  requires  an  instrument  to  be 
most  strictly  construed  against  the  contracting 
party  does  not  apply  to  a  guaranty  drawn  up 
by  the  parties  for  whose  benefit  it  was  given 
and  presented  to  the  guarantor  for  signature. 
Cochran  v.  Kennedy,  10  Daly  (N.  Y.)  346. 

3.  Reason  for  Rule.  —  Bright  v.  McKnight,  1 
Sneed  (Tenn.)  168. 

4.  Rule  that  Guaranties  Are  to  Be  Construed 
Like  Other  Contracts.  —  London,  etc.,  Bank  !/. 
Parrott,  (Cal.  1899)  58  Pac.  Rep.  169;  Har- 
greave  v.  Smee,  6  Bing.  244,  19  E.  C.  L.  69; 
Hall  v.  Rand,  8  Conn.  560;  Wills  v.  Ross,  77 
Ind.  1,  40  Am.  Rep.  279;  Crist  v.  Burlingame, 
62  Barb.  (N.  Y.)  351;  Walrath  v.  Thompson.  4. 
Hill  (N.  Y.)  200;  Smith  v.  Molleson,  148  N.  Y. 
246;  Belloni  v.  Freeborn,  63  N.  Y.  383;  Evans- 
ville  Nat.  Bank  v.  Kaufmann,  93  N.  Y.  273,  45 
Am.  Rep.  204.  See  also  decisions  cited  in 
subsequent  notes  in  this  section. 

5.  Not  to  Be  Constrned  Strongly  in  Favor  of  or 
Against  Guarantor.  —  Wood  v.  Priestner,  L.  R. 
2  Exch.  66;  Kastner  v.  Winstanley,  20  U.  C. 
C.  P.  101;  White  v.  Reed,  15  Conn.  457;  Mus- 
sey  v.  Rayner,  22  Pick.  (Mass.)  228;  Crist  v. 
Burlingame,  62  Barb.  (N.  Y.)  351. 

6.  Reasonable  Interpretation  According  to  In- 
tent of  Parties  the  Rule — England.  —  Holl  v. 
Hadlev,  2  Ad.  &  El.  758,  29  E.  C.  L.  206; 
Hargreave  v.  Smee,  6  Bing.  244,  19  £.  C.  L. 
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construed  in  their  ordinary  and  popular  sense,1  unless  by  the  known  usage  of 
trade  they  have  acquired  a  peculiar  meaning.2 

4.  Guaranties  to  Be  Strictly  Construed  After  Intent  Determined  —  Evidence  to 
Explain  Guaranty.  —  If  the  language  of  the  guaranty  is  ambiguous  or  not  so  clear 
as  to  indicate  its  meaning  conclusively,  resort  may  be  had  to  parol  evidence 
of  the  situation  and  surroundings  of  the  parties  at  the  time  when  the  guaranty 
was  given,  to  show  what  the  intention  of  the  parties  was.3  If,  after  the 
admission  of  extrinsic  evidence,  the  guaranty  still  remains  ambiguous,  it 
should  be  construed  most  strongly  against  the  guarantor,4  especially  where 
the  party  secured  has  advanced  his  money  on  the  faith  of  the  interpretation 
most  favorable  to  his  rights.5 

After  the  Intent  of  the  Parties  Has  Been  Determined  from  the  instrument  itself,  or 
from  the  instrument  and  the  surrounding  circumstances,  the  rule  of  strict  con- 
struction applies  and  the  guarantor  cannot  be  held  beyond  the  precise  terms 
of  his  contract.6 


69;  Burgess  v.  Eve,  L.  R.  13  Eq.  450;  Wood 
v.  Priestner,  L.  R.  2  Exch.  70. 

Canada.  —  Kastner  v.  Winstanley,  20  U.  C. 
C.  P.  101. 

United  States.  —  Lawrence  v.  McCalmont,  2 
How.  (LT.  S.)  426;  Douglass  v.  Reynolds,  7 
Pet.  (U.  S.)  113;  Lee  v.  Dick,  10  Pet.  (U.  S.) 
482;  B;ll  v.  Bruen,  1  How.  (U.  S.)  169;  Davis 
v.  Wells,  104  U.  S.  159;  Mauran  v.  Bullus,  16 
Pet.  (U.  S.)  528. 

California. — Lafargue  v.  Harrison,  70  Cal. 
385.  59  Am.  Rep.  416. 

Connecticut.  —  Hall  v.  Rand,  8  Conn.  560; 
White  v.  Reed,  15  Conn.  457. 

Illinois.  —  Peoria  Sav..  etc.,  Co.  v.  Elder, 
165  111.  55;  Williams  v.  Fletcher,  129  111.  356. 

Indiana.  —  Willis  v.  Ross,  77  Ind.  1,  40  Am. 
Rep.  279. 

low i.  —  Shickle,  etc.,  Iron  Co.  v.  Council 
Bluffs  City  Water  Works  Co.,  83  Iowa  396. 

Kentucky. — Lowe  v.  Beckwith,  14  B.  Mon. 
(Ky.)  150. 

Maine.  —  Gillighan  v.  Boardman,  29  Me.  81. 

Maryland.  —  Chase  v.  M'Donald,  7  Har.  & 
J.  (Md  )  160. 

Massachusetts.  —  Bent  v.  Hartshorn,  I  Met. 
(Mass.)  24;  Mussey  v.  Rayner,  22  Pick.  (Mass.) 
228;  Curlis  v.  Hubbard.  6  Met.  (Mass.)  186. 

Michigan.  —  Mathews  v.  Phelps,  61  Mich. 
327,  r  Am.  St.  Rep.  581;  Locke  v.  McVean,  33 
Mich.  473;  Columbus  Sewer  Pipe  Co.  v.  Gan- 
ser,  58  Mich.  385,  55  Am.  Rep.  697. 

Missouri. — Shine  v.  Central  Sav.  Bank,  70 
Mo.  524. 

Nebraska.  —  Tootle  v.  Elgutter,  14  Neb.  160, 
45  Am.  Rep.  103. 

New  Hampshire.  —  Simons  v.  Steele,  36  N. 
H.  73. 

New  York.  —  Belloni  v.  Freeborn,  63  N.  Y. 
388;  Bennett  if.  Draper,  139  N.  Y.  272;  Conti- 
nental Ins.  Co.  v.  .(Etna  Ins.  Co.,  138  N.  Y.  16; 
Gates  v.  McKee,  13  N.  Y.  232,  64  Am.  Dec. 
545;  Crist  v.  Burlingame,  62  Barb.  (N.  Y.)  351; 
Smith  v.  Molleson,  148  N.  Y.  246;  Rindge  v. 
Judson,  24  N.  Y.  70;  Agawam  Bank  v.  Strever, 
18  N.  Y.  502;  Springsteen  v.  Samson,  32  N.  Y. 
703;  Dobbin  v.  Bradley,  17  Wend.  (N.  Y.)  422. 

Ohio.  —  Birdsall  v.  Heacock,  32  Ohio  St.  177, 
30  Am.  Rep.  572. 

Oregon.  —  Wiler  v.  Henarie,  15  Oregon  28. 

Rhode  Island.  —  Bailey  v.  Larchar,  5  R.  I. 
53°. 

Texas.  — Gardner  v.  Watson,  76  Tex.  25. 


Vermont.  —  Noyes  v.  Nichols,  28  Vt.  159. 
Virginia.  —  Moore  v.  Holt,  10  Gratt.  (Va.) 
294. 

1.  Words  to  Be  Construed  According  to  Ordinary 
Meaning.  —  Wood  v.  Priestner,  L.  R.  2  Exch. 
70;  Kastner  v.  Winstanley,  20  U.  C.  C.  P.  101; 
Hall  v.  Rand,  8  Conn.  560;  White  v.  Reed,  15 
Conn.  457;  Chase  v.  M'Donald,  7  Har.  &  J. 
(Md.)  160:  Crist  v.  Burlingame,  62  Barb.  (N. 
Y.)  351. 

2.  Kastner  v.  Winstanley,  20  U.  C.  C.  P. 
101. 

3.  Evidence  of  Surrounding  Circumstances  Ad- 
missible—  England.  —  Hoad  v.  Grace,  7  H.  & 

N.  494. 

United  States.  —  Bell  v.  Bruen,  1  How.  (U. 
S.)  169;  Russell  v.  Clark,  7  Cranch  (U.  S.)  69: 
Drummond  v.  Ptestman,  12  Wheat.  (U.  S.) 
515;  Lee  v.  Dick,  10  Pet.  (U.  S.)  482. 

California.  —  Lafargue  v.  Harrison,  70  Cal. 
385,  59  Am.  Rep.  416. 

Iowa.  —  S.  Hamill  Co.  v.  Woods,  94  Iowa 
246. 

Massachusetts.  —  Eaton  v.  Mayo,  11S  Mass. 
141. 

Mississippi. — Standley  v.  Miles,  36  Miss.  452. 

New  York.  —  White's  Bank  v.  Myles,  73  N. 
Y.  335,  29  Am.  Rep.  157;  Belloni  v.  Freeborn, 
63  N.  Y.  383. 

Texas.  —  Gardner  v.  Watson,  76  Tex.  25; 
Looney  v.  Le  Geirse.  2  Tex.  App.  Civ.  Cas., 
§53i- 

4.  Ambiguous  Guaranties  Construed  Against 
Guarantor.  —  Hargreave  v.  Smee,  6  Bing.  244, 
19  E.  C.  L.  69;  Lawrence  v.  McCalmont,  2 
How.  (U.  S.)  426;  Lafargue  v.  Harrison,  70 
Cal.  385,  59  Am.  Rep.  416;  Shien  v.  Central 
Sav.  Bank,  70  Mo.  533;  Hoey  r.  Jarman,  39 
N.  J.  L.  522;  Crist  v.  Burlingame,  62  Barb. 
(N.  Y.)  351;  Gates  v.  McKee,  13  N.  Y.  236,  64 
Am.  Dec.  545;  Rindge  v.  Judson,  24  N.  Y.  64; 
Bailey  v.  Larchar,  5  R.  I.  530. 

5.  Smith  v.  Molleson,  148  N.  Y.  246;  Belloni 
v.  Freeborn,  63  N.  Y.  388. 

Construction  the  Same  in  Law  and  Equity.  — 
The  construction  of  a  guaranty  must  be  the 
same  in  a  court  of  equily  as  in  a  court  of  law, 
and  any  explanatory  fact  which  can  be  re- 
ceived in  one  court  will  be  admitted  in  the 
other.    Russell  v.  Clark,  7  Cranch  (U.  S.)  69. 

6.  Guarantor  Not  Held  Beyond  Precise  Terms  of 
Contract — United  States.  —  Miller  v.  Stewart, 
9  Wheat.  (U.  S.)  680. 

144  Volume  XIV. 


Requisite  Steps  to  Bind  Guarantor.  GUARANTY. 


Notice  of  Acceptance  of  Guaranty. 


VI.  Requisite  Steps  to  Bind  Guarantor  —  1,  Notice  of  Acceptance  of 
Guaranty  —  a.  Necessity  of  Notice  —  (i)  Where  Guaranty  Is  Absolute. — 
Where  a  guaranty  is  absolute,  no  nocicc  of  its  acceptance  is  necessary  to  fix 
the  liability  of  the  guarantor,  unless  notice  be  made  a  condition  of  the  guar- 
anty. An  absolute  guaranty  takes  effect  as  soon  as  it  is  acted  upon,  and  to 
support  an  action  against  the  guarantor  nothing  more  is  necessary  to  be  shown 
than  that  the  party  to  whom  it  is  addressed  acted  upon  it.1  As  corollaries  of 
this  general  proposition,  it  may  be  stated  that  notice  of  acceptance  is  unneces- 


Illinois.  —  Dustin  v.  Hodgen,  47  111.  125; 
Omaha  Nat.  Bank  v.  St.  Paul  First  Nat.  Bank, 
59  III.  428;  Field  v.  Ravvlings,  6  111.  581. 

Indiana.  —  Markland  Win.,  etc.,  Co.  v.  Kim- 
mel,  87  Ind.  560. 

Kansas.  —  Kepley  v.  Carter,  49  Kan.  72. 

Maine.  —  Gillighan  v.  Boardman,  29  Me.  81. 

Michigan.  —  Columbus  Sewer  Pipe  Co.  v. 
Ganser,  58  Mich.  385,  55  Am.  Rep.  697. 

Minnesota.  —  Cushing  v.  Cable,  48  Minn.  3. 

Missouri.  —  Blair  v.  Perpetual  Ins.  Co.,  10 
Mo.  559,  47  Am.  Dec.  129;  Shine  v.  Central 
Sav.  Bank,  70  Mo.  524. 

Nebraska.  —  Crane  Co.  v.  Specht,  39  Neb. 
123,  42  Am.  St.  Rep.  562. 

New  York.  —  Page  v.  Krekey,  137  N.  Y. 
307,  33  Am.  St.  Rep.  731;  McCluskey  v.  Crom- 
well, 11  N.  Y.  593;  Challenge  Coin  Planter 
Co.  v.  Diel,  92  Hun  (N.  Y.)  165;  Henry  Mc- 
Shane  Co.  v.  Padian,  142  N.  Y.  207;  Bigelow 
w.  Benton,  14  Barb.  (N.  Y.)  128;  Hunt  v. 
Smith,  17  Wend.(N.  Y.)  179,  31  Am.  Dec.  296; 
Evansville  Nat.  Bank  v.  Kaufmann,  93  N.  Y. 
280,  45  Am.  Rep.  204;  Wright  v.  Johnson,  8 
Wend.  (N.  Y.)  512;  Hunt  v.  Smith,  17  Wend. 
(N.  Y.)  179,  31  Am.  Dec.  296;  Walrath  v. 
Thompson,  6  Hill  (N.  Y.)  540;  Smith  v.  Mol- 
leson,  148  N.  Y.  246;  Friedlander  v.  New  York 
Plate  Glass  Ins.  Co.,  38  N.  Y.  App.  Div.  147. 

Ohio.  —  Birdsall  v.  Heacock,  32  Ohio  St.  181, 
30  Am.  Rep.  572;  Palmer  v.  Yarrington,  I 
Ohio  St.  259;  Stone  v.  Rockefeller,  29  Ohio  St. 
625;  McGovney  v.  State,  20  Ohio  93;  State  v. 
Medary,  17  Ohio  565. 

Oregon.  —  Staver  v.  Locke,  22  Oregon  519, 
29  Am.  St.  Rep.  621. 

Pennsylvania.  —  Washington  Bank  v.  Bar- 
rington,  2  P.  &  W.  (Pa.)  27. 

Texas.  — Smith  v.  Montgomery,  3  Tex.  199; 
Wilson  v.  Childress,  2  Tex.  App.  Civ.  Cas., 
?  425- 

Nothing  can  be  clearer,  upon  both  principle 
and  authority,  than  the  doctrine  that  the 
liability  of  the  guarantor  is-not  to  be  extended 
by  implication  beyond  the  terms  of  his  con- 
tract. To  the  extent  and  in  the  manner  and 
under  the  circumstances  pointed  out  in  his 
obligation,  he  is  bound,  and  no  furiher.  It  is 
not  sufficient  that  he  may  sustain  no  injury 
by  the  change  in  the  contract,  or  even  that  it 
may  be  for  his  benefit.  He  has  a  right  to 
stand  upon  the  very  terms  of  the  contract,  and 
if  he  does  not  assent  to  any  variation  of  it  and 
a  variation  is  made,  it  is  fatal.  Miller  v.  Stew- 
art, 9  Wheat.  (U.  S.)  680;  Belloni  v.  Freeborn, 
63  N.  Y.  388. 

1.  Absolute  Guaranty  —  Notice  of  Acceptance 
Necessary  —  United  States.  —  Doud  v.  National 
Paik  Bank,  54  Fed.  Rep.  846;  Davis  v.  Wells, 
104  U.  S.  159. 

Alabama. — Scott  v.  Myatt,  24  Ala.  489,  60 
Am.  Dec.  485. 


California.  —  London,  etc.,  Bank  v.  Parrott, 
(Cal.  1899)  58  Pac.  Rep.  164. 

Connecticut.  —  Bushnell  v.  Church,  15  Conn. 
406;  Breed  v.  Hillhouse,  7  Conn.  523. 

Dakota.  —  Fisk  v.  Stone,  6  Dak.  35. 

Georgia. —  Sanders  v.  Etcherson,  36  Ga.  404: 
Claflin  v.  Briant,  58  Ga.  414;  Manry  v.  Waxel- 
baum,  (Ga.  1899)  33  S.  E.  Rep.  701. 

Illinois.  —  Heaton  v.  Hulbert,  4  111.  489; 
Taylor  v.  John  A.  Tolman  Co.,  47  1)1.  App. 
264;  Voltz  v.  Harris,  40  111.  155;  Sears  v. 
Swift,  66  111.  App.  496;  Neagle  v.  Sprague,  63 
111.  App.  25;  Ruffner  v.  Love,  33  111.  App.  601. 

Indiana.  —  Nading  v.  McGregor,  121  Ind. 
465;  Lane  v.  Mayer,  15  Ind.  App.  382;  Bryant 
v.  Stout,  16  Ind.  App.  380;  Jackson  v.  Yandes 
7  Blackf.  (Ind.)  526;  Milroy  v.  Quinn,  69  Ind. 
406,  35  Am.  Rep.  227;  Wheeler  v.  Rohrer,  21 
Ind.  App.  477;  Bechtold  v.  Lyon,  130  Ind.  104; 
Furst,  etc.,  Mfg.  Co.  v.  Black,  m  Ind.  308; 
Snyder  v.  Click,  112  Ind.  293;  Wills  v.  Ross, 
77  Ind.  1,  40  Am.  Rep.  279;  Frash  v.  Polk,  67 
Ind.  55;  Kirby  v.  Studebaker,  15  Ind.  45; 
Kline  v.  Raymond,  70  Ind.  271;  Watson  v. 
Beabout,  18  Ind.  281;  Burnham  v.  Gallentine, 
11  Ind.  295;  Wright  v.  Griffith,  121  Ind.  478; 
Swope  v.  Forney,  17  Ind.  385;  Tapper  v.  New 
Home  Sewing  Mach.  Co.,  (Ind.  1899)  53  N.  E. 
Rep.  202. 

Iowa.  —  Carman  v.  Elledge,  40  Iowa  409; 
German  Sav.  Bank  v.  Drake,  (Iowa  1899)  79  N. 
W.  Rep.  121. 

Kentucky.  —  Long  v.  Hemphill,  5  Ky.  L. 
Rep.  770;  Baker  v.  Farmers'  Tobacco  Ware- 
house Co.,  90  Ky.  419. 

Louisiana.  —  Louisiana,  etc.,  R.  Co.  v.  Dil- 
lard,  (La.  1899)  26  So.  Rep.  45. 

Maine.  —  Read  v.  Cults,  7  Me.  186,  22  Am. 
Dec.  184. 

Maiyland. —  Caton  v.  Shaw.  2  Har.  &  G. 
(Md.)i3;  Hutton^.  Padgett,  26  Md.  231;  Nabb 
x.  Koontz,  17  Md.  288;  Mitchell  v.  McCleary, 
42  Md.  374;  Boyd  v.  Snyder,  49  Md.  325. 

Massachusetts.  —  Paige  v.  Parker,  8  Gray 
(Mass.)  211. 

Michigan.  —  Crittenden  v.  Fiske,  46  Mich. 
70,  41  Am.  Rep.  146. 

Mississippi. — Thrasher  v.  Ely,  2  Smed.  & 
M.  (Miss.)  139;  Mathews  v.  Chrisman,  12 
Smed.  &  M.  (Miss.)  595,  51  Am.  Dec.  124. 

Missouri.  —  Globe  Printing  Co.  v.  Bickley, 
73  Mo.  App.  499. 

Nebraska.  —  Wilcox  v.  Draper,  12  Neb.  151, 
41  Am.  Rep.  763;  Lininger,  etc.,  Co.  v.  Wheat, 
49  Neb.  567;  Standard  Oil  Co.  v.  Hoese,  (Neb. 
1899)  78  N.  W.  Rep.  292;  Klosterman  v.  Ol- 
cott,  25  Neb  382. 

New  York. — Whitney  v.  Groot,  24  Wend. 
(N.  Y.)  82;  Pennsylvania  Coal  Co.  v.  Blake, 
20  Alb.  L.  J.  54,  affirmed  N.  Y.  226;  Cor- 
dier  v.  Thompson,  8  Daly  (N.  Y.)  172;  Doug- 
lass v.  Howland,  24  Wend  (N.  Y.)  35;  Union 
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sary  when  the  contract  of  guaranty  is  executed  contemporaneously  with  and 
as  a  part  of  the  consideration  for  the  contract  or  transaction  guaranteed,1 
where  the  agreement  to  accept  is  contemporaneous  with  the  guaranty,2  and 
where  the  receipt  of  a  valuable  consideration,  however  small,  is  recited  in  the 
guaranty.3  So,  except  in  one  state,4  it  is  the  well-settled  doctrine  that  where 
a  written  guaranty  is  delivered,  not  as  an  offer  but  as  an  acceptance  of  a  prop- 
osition from  the  guarantee,  no  further  notice  to  the  guarantor  of  acceptance 
is  necessary,5  because  there  is  a  union  of  the  minds  of  the  parties  upon  that 
subject,  and  the  guarantor  is  bound  to  know  to  what  extent  his  guaranty  has 
been  acted  upon.6  In  order  that  this  rule  may  apply,  however,  the  guaranty 
given  must  be  identical  with  that  requested.  If  the  guarantee  requests  one 
kind  of  guaranty,  and  the  guarantor  proposes,  in  answer  thereto,  a  guaranty 
substantially  differing  therefrom,  notice  of  acceptance  is  necessary.7 

(2)  Offers  to  Guarantee.  —  Notice  of  acceptance  of  a  guaranty  and  of  an 
intention  to  act  under  it  is  required  where  the  instrument  is  merely  an  offer 
or  proposition  the  acceptance  of  which  by  the  guarantee  constitutes  that 
mutual  consent  necessary  to  a  contract.8    The  reasons  for  the  rule  are  obvi- 


Bank  v.  Coster,  3  N.  Y.  203,  53  Am.  Dec.  280; 
Smith  v.  Dann,  6  Hill  (N.  Y.)  544;  City  Nat. 
Bank  v.  Phelps,  86  N.  Y.  484. 

Ohio.  —  Powers  v.  Bumcralz,  12  Ohio  St.  273; 
Clay  v.  Edgerton,  19  Ohio  St.  549,  2  Am.  Rep. 
422;  Rochford  v.  Rothschild,  16  Ohio  Cir.  Ct. 
287,  9  Ohio  Cir.  Dec.  47;  Wise  v.  Miller,  45 
Ohio  St.  388. 

South  Carolina.  —  Carson  v.  Hill,  1  McMull. 
L.  (S.  Car.)  76. 

Tennessee.  —  Yancey  v.  Brown,  3  Sneed 
(Tenn.)  96;  Vanleer  v.  Crawford,  2  Swan 
(Tenn  )  117. 

Texas.  —  Johnson  v.  Bailey,  79  Tex.  516; 
Shropshire  v.  Smith,  (Tex.  Civ.  App.  1896)  37 
S.  W.  Rip.  174. 

Utah.  —  Wells  v.  Davis,  2  Utah  411. 

Vermont.  —  Maynird  v.  Morse,  36  Vt.  617. 

Receipt  of  Consideration  for  Guaranty.  —  Where 
the  guarantor  receives  a  consideraiion  for  his 
guaranty,  and  this  is  known  to  him  who  ac- 
cepts it,  and  the  words  of  the  guaranty 
are  certain  and  clearly  show  an  intention  to 
be  bound  as  soon  as  the  promise  is  delivered, 
notice  of  acceptance  is  unnecessary.  Sears  v. 
Swift,  66  111.  App.  496. 

1.  Contemporaneous  Execution  of  Contract  and 
Guaranty — California.  —  London,  etc.,  Bank 
z:  Parrott,  (Cal.  1899)  58  Pac.  Rep.  164. 

Delaware. — Farmers'  Bank  v.  Tatnall,  7 
Houst.  (Del.)  300. 

Indiana.  —  Wright  v.  Griffith,  121  Ind.  478; 
Furs't,  etc..  Mfg.  Co.  v.  Black,  111  Ind.  308. 

Iowa.  —  Carman  v.  Elledge,  40  Iowa  409. 

Maryland.  —  Mitchell  v.  McCIeary,  42  Md. 
374- 

Nebraska. — Lininger,  etc.,  Co.  v.  Wheat, 
49  Neb.  567. 

Ohio.  —  Clay  v.  Edgenon,  19  Ohio  St.  549,  2 
Am.  Rep.  422;  Wise  v.  Miller,  45  Ohio  St.  38S. 

Pennsylvania.  —  Kay  v.  Allen,  9  Pa.  St.  320. 

Tennessee.  —  Bright  v.  McKnight,  1  Sneed 
(Tenn.)  158. 

Texas.  —  Lemp  v.  Armengol,  36  Tex.  690. 

The  acceptance  of  the  guaranty  and  the  per- 
formance of  the  consideration  upon  which  it 
rests  are  all  that  are  essential  to  make  the 
contract  complete  and  enforceable.  Wright  v. 
Griffith,  121  Ind.  478. 

Where  a  guaranty  of  the    rent  of  leased 


premises  is  executed  contemporaneously  with 
the  lease,  and  as  part  of  the  consideraiion 
thereof,  no  notice  of  acceptance  of  theguaranty 
is  necessary.  Mitchell  v.  McCIeary,  42  Md. 
374- 

2.  Guaranty  and  Acceptance  Contemporaneous. 

—  Davis  Sewing  Mach.  Co.  v.  Richards,  115 
U.  S.  527;  Davis  v.  Wells,  104  U.  S.  159;  Ca- 
huzac  v.  Samini,  29  Ala.  288;  Walkerr.  Forbes, 
25  Ala.  139,  60  Am.  Dec.  498;  Bay  v.  Thomp- 
son, 1  Pearson  (Pa.)  551. 

3.  Recital  of  Consideration  in  Guaranty. — 
Davis  Sewing  Mach.  Co.  z  Richards,  115  U. 
S.  527;  Taylor  v.  John  A.  Tolman  Co.,  47  III. 
App.  264. 

A  guaranty  expressed  to  be  in  consideration 
of  one  dollar  paid  by  the  guarantee  to  the 
guarantor,  the  receipt  of  which  is  therein 
acknowledged,  is,  without  noiice  of  accept- 
ance, binding  on  delivery.  Davis  v.  Wells, 
104  U.  S.  159. 

4.  Guaranty  Given  at  Request  of  Guarantee  — 
Where  Notice  Held  Necessary.  —  Evans  v.  Mc- 
Cormick,  167  Pa.  St.  247;  Kay  v.  Allen,  9  Pa. 
St.  320;  Wood  v.  Bevan,  8  Montg.  Co.  Rep. 
(Pa.)  189. 

5.  Notice  Held  Unnecessary.  —  Davis  v. 
Wells,  104  U.  S.  159;  Davis  Sewing  Mach. 
Co.  v.  Richards,  115  U.  S.  527;  Lawrence  p. 
McCalmont.  2  How.  (U.  S.)  426;  Robinson  v. 
Hyer,  35  Fla.  544;  Neagle  v.  Sprague,  63  111. 
App.  25;  Cooke  v.  Orne,  37  111.  186;  Hassel- 
man  v.  Japanese  Development  Co.,  2  Ind. 
App.  180;  Lehigh  Coal,  etc.,  Co.  v.  Scallen,  61 
Minn.  63. 

6.  Reason  for  Rule.  —  Hasselman  v.  Japanese 
Development  Co.,  2  Ind.  App.  180;  Davis  v. 
Wells.  104  U.  S.  159. 

7.  Offer  of  Guarantor  Differing  from  Proposal  of 
Guarantee.  —  Hasselman  v.  Japanese  Develop- 
meni  Co.,  2  Ind.  App.  180.  Here  the  guaran- 
tee requested  an  absolute  assumption  of  the 
payment  of  the  debt,  and  the  guarantor,  in 
reply,  stated  that  he  would  guarantee  pay- 
ment in  thirty  days,  and  it  was  held  that  he 
was  entitled  to  notice  of  the  acceptance  of  this 
proposition  or  he  would  not  be  bound  therebj. 

8.  Offer  to  Guarantee —  England.  —  MTver  v. 
Richardson,  1  M.  &  S.  557. 

United  States.  —  Davis  v.  Wells,  104  U.  5. 
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ous.  In  the  case  of  a  mere  offer  there  can  be  no  meeting  of  the  minds  until 
it  is  accepted.1  The  giving  of  notice  is  of  vital  importance,  and  the  guarantor 
is  entitled  to  it  in  order  that  he  may  know  distinctly  his  liability,  have  the 
means  of  arranging  relations  with  the  party  in  whose  favor  the  guaranty  is 
given,  and  take  from  him  security  or  indemnity;  2  and  in  the  case  of  a  general 
letter  of  guaranty  it  might  otherwise  be  impracticable  for  the  guarantor  to 
know  to  whom  and  under  what  circumstances  the  guaranty  attached  and  to 
what  period  it  might  be  protracted.3 

b.  Sufficiency  of  Notice  —  Time  of  Giving  Notice. — While  notice  of  accept- 
ance need  not  be  given  immediately,4  nevertheless  it  must  be  given  within  a 
reasonable  time  after  acceptance.5    It  is  impossible  to  state  any  general  rule 


i5q;  Davis  Sewing  Mach.  Co.  v.  Richards,  115 
U.  S.  524;  Wildes  v.  Savage,  1  Story  (U.  S.) 
31;  Adams  v.  Jones,  12  Pet.  (U.  S.)  207;  Rus- 
sell v.  Clark,  7  Cranch  (U.  S.)69;  Edmondston 
v.  Drake,  5  Pet.  (U.  S.)  624;  Lee  v.  Dick,  10 
Pet  (U.  S.)  482;  Louisville  Mfg.  Co.  v.  Welch, 
10  How.  (U.  S.)46i;  Douglass  v.  Reynolds,  7 
Pet.  (U.  S.)  113;  Cremer  v.  Higginson,  1 
Mason  (U.  S.)  340. 

Alabama.  —  Walker  v.  Forbes,  25  Ala.  139, 
60  Am.  Dec.  498;  Cahuzac  v.  Samini,  29  Ala. 
288;  Lawson  v.  Townes,  2  Ala.  373;  Fay  v. 
Hall,  25  Ala.  704. 

Arkansas.  —  McCollum  v.  Cushing,  22  Ark. 
540. 

California.  —  Geiger  v.  Clark,  13  Cal.  579. 

Connecticut.  —  Craft  v.  Isham,  13  Conn.  28. 

Delaware.  —  Farmers'  Bank  v.  Tatnall,  7 
Houst.  (Del.)  287;  Taylor  v.  McClung,  2 
Houst.  (Del.)  24. 

Illinois.  —  Neagle  v.  Sprague,  63  111.  App. 
25;  Cooke  v.  Orne,  37  111.  186;  Ruffner  v. 
Love,  33  111.  App.  601;  Sears  v.  Swift,  66  111. 
App.  496. 

Indiana.  —  Furst,  etc.,  Mfg.  Co.  v.  Black, 
in  Ind  312;  Currie  Fertilizer  Co.  v.  Byfield, 
9  Ind.  App.  180. 

Iowa.  —  Scribner  v.  Rutherford,  65  Iowa 
551;  Carman  v.  Elledge,  40  Iowa  409. 

Kansas.  —  Platler  v.  Green,  26  Kan.  254. 

Kentucky.  —  Kincheloe  v.  Holmes,  7  B.  Mon. 
(Ky.)  6,  45  Am.  Dec.  41;  Bell  v.  Kellar,  13  B. 
Mon.  (Ky.)  383;  Thompson  v.  Glover,  78  Ky. 
193,  39  Am.  Rep.  220;  Estey  v.  Murphy,  7  Ky. 
L.  Rep.  596;  Steadman  v.  Guthrie,  1  Met. 
(Ky.)  147. 

Maine.  —  Howe  v.  Nickels,  22  Me.  175; 
Tuckerman  v.  French,  7  Me.  115;  Bradley  v. 
Cary,  8  Me.  234. 

Maryland.  —  Caton  v.  Shaw,  2  Har.  &  G. 
(ML)  13- 

Massachusetts.  —  Babcock  v.  Bryant,  12 
Pick.  (Mass.)  133;  Mussey  v.  Rayner,  22  Pick. 
(Mass.)  223;  Paige  v.  Parker,  8  Gray  (Mass.) 
sir;  Allen  v.  Pike,  3  Cush.  (Mass.)  238; 
Bishop  v.  Eaton,  161  Mass.  496,  42  Am.  St. 
Rep.  437- 

Michigan.  —  De  Cremer  v.  Anderson.  113 
Mich.  578. 

Minnesota  —  Winnebago  Paper  Mills  v. 
Travis,  56  Minn.  480. 

Mississippi.  '■ —  Williams  v.  Staton.  5  Smed.  & 
M.  (Miss.)  247;  Thrasher  v.  Ely.  2  Smed.  &  M. 
(Miss.)  139;  Ellis  v.  Jones,  70  Miss.  60. 

Missouri. — Smith  v.  Anthony,  5  Mo.  504; 
Central  Sav.  Bank  v.  Shine,  48  Mo.  456,  8  Am. 
Rep.  112;  Rankin  v  Childs,  9  Mo.  673. 

New  York.  —  Beekman  v.  Hale,  17  Johns. 


(N.  Y.)  134;  Stafford  v.  Low,  16  Johns.  (N.  Y.) 
67;  Lamb  v.  Carley,  35  N.  Y.  App.  Div.  503; 
Fellows  v.  Prentiss,  3  Den.  (N.  Y.)  512,  45  Am. 
Dec.  484. 

North  Carolina.  —  Grice  v.  Ricks,  3  Dev. 
L.  (14  N.  Car.)  62;  Shewell  v.  Knox,  I  Dev.  L. 
(12  N.  Car.)  404;  Gregory  v.  Bullock,  120  N. 
Car.  260. 

Pennsylvania.  —  Coe  v.  Buehler,  no  Pa.  St. 
366;  Evans  v.  McCormick,  167  Pa.  St.  247; 
Unangst  v.  Hibler,  26  Pa.  St.  150;  Kay  v. 
Allen,  9  Pa.  St.  320;  Kellogg  v.  Stockton,  29 
Pa.  St.  460;  Gardner  v.  Lloyd,  )  10  Pa.  St.  278; 
Patterson  v.  Reed,  7  W.  &  S.  (Pa.)  144. 

South  Carolina.  —  Wardlaw  v.  Harrison,  11 
Rich.  L.  (S.  Car.)  626;  Sollee  v.  Meugy,  1 
Bailey  L.  (S.  Car.)  620;  Duncan  v.  Heller,  13 
S.  Car.  Q4;  Thomas  v.  Croft,  1  Sirobh.  L  (S. 
Car.)  40;  Lawton  v.  Maner,  9  Rich.  L.  (S.  Car.) 
335- 

Texas.  —  Mayfield  v.  Wheeler,  37  Tex.  256; 
Johnson  v.  Bailey,  79  Tex  516;  Carter  v. 
Wilkins,  (Tex.  Civ.  App.  1895)  29  S.  W.  Rep. 
1102;  Wheeler  v.  Mayfield,  31  Tex.  395,  98 
Am.  Dec.  545;  Wilkins  v.  Carter,  84  Tex.  438. 

Vermont.  —  Oaks  v.  Weller,  13  Vt.  106,  37 
Am.  Dec.  583;  Lowry  v.  Adams,  22  Vt.  160 
Peck  v.  Barney,  13  Vt.  93. 

1.  Sears  v.  Swift,  66  III.  App.  496. 

Offer  Not  a  Contract.  —  A  mete  offer,  not  ac- 
cepted, is  not  a  contract,  and  a  mere  mental 
acceptation  of  a  proposition,  not  communi- 
cated to  the  parties  to  be  charged,  is  not  an 
acceptance  at  all  in  the  eye  of  the  law.  Kel 
logg  v.  Stockton,  29  Pa.  St.  460;  Walker  v. 
Forbes,  25  Ala.  139,  fco  Am.  Dec.  498;  Wright 
v.  Griffith,  121  Ind.  480. 

2.  Farmers'  Bank  v.  Tatnall,  7  Houst.  (Del.) 
300;  Wilkins  v.  Carter,  84  Tex.  438.  See  also 
Douglass  v.  Reynolds,  7  Pet.  (U.  S.)  113; 
Steadman  v.  Guthrie,  4  Met.  (Ky  )  157. 

3.  Davis  v.  Wells,  104  U.  S.  164. 

4.  Immediate  Notice  Unnecessary. —  Louisville 
Mfg.  Co.  v.  Welch,  10  How.  (U.  S.)  461; 
Walker  :•.  Forbes,  25  Ala.  139,  60  Am.  Dec. 
498. 

5.  Notice  Within  Reasonable  Time  Necessary 

—  United  Slates.  —  Douglass  v.  Reynolds,  7 
Pet.  (U.  S.)  113;  Louisville  Mfg.  Co.  v.  Welch, 
10  How.  (U.  S.)  461. 

Alabama.  —  Walker  v.  Forbes,  25  Ala.  139, 
60  Am.  Dec.  498. 

Connecticut.  —  Craft  v.  Isham,  13  Conn.  28; 
Averill  v.  Hedge,  12  Conn.  424. 

Delmuare.  —  Farmers'  Bank  v.  Tatnall,  7 
Houst.  (Del.)  287. 

Iowa.  —  Dubuque  First.  Nat.  Bank  v.  Car- 
penter, 41  Iowa  518. 
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which  will  apply  to  all  cases  which  may  arise.  What  constitutes  a  reasonable 
time  for  notice  of  acceptance  depends  upon  the  circumstances  of  each  par- 
ticular case.1  The  question  as  to  whether  reasonable  and  proper  notice  has 
been  given  is  usually  a  fact  to  be  determined  by  the  jury,  upon  consideration 
of  the  relative  situation  of  the  parties  and  all  the  attending  circumstances;* 
but  if  there  is  no  evidence  tending  to  prove  acceptance  in  reasonable  time, 
the  question  should  not  be  submitted  to  the  jury.3 

Form  and  Requisites  of  Notice.  —  It  is  not  essential  that  the  notice  should  be  in 
writing  or  in  any  particular  form.4  It  need  not  be  proved  by  direct  evidence, 
but  may  be  inferred  from  facts  and  circumstances  which  warrant  such  an 
inference.5  According  to  the  weight  of  authority,  knowledge  is  equivalent  to 
notice,  and,  from  whatever  source  derived,  will  operate  as  a  sufficient  notice, 
if  seasonably  acquired.0  It  is  not  necessary,  therefore,  that  the  notice  should 
have  come  from  the  guarantee  himself.  It  will  be  sufficient  if  it  comes  to  the 
guarantor  from  the  person  for  whom  he  is  bound.7    If  actual  notice  is  sought 


Kentucky.  —  Kincheloe  v.  Holmes,  7  B. 
Moti.  (Ky.)  6,  45  Am.  Dec.  41. 

Maine.  —  Tuckerman  v.  French,  7  Me.  117; 
Norton  v.  Eastman,  4  Me.  521. 

Massachusetts.  —  Mussey  v.  Rayner,  22  Pick. 
*  (Mass.)  223. 

Mississippi.  —  Montgomery  v.  Kellogg,  43 
Miss.  494,  5  Am.  Rep.  508. 

Pennsylvania.  —  Coe  v.  Buehler,  110  Pa.  St. 
366 

Texas.  —  Friedman  v.  Peters,  18  Tex.  Civ. 
App.  11;  Wilkins  v.  Carter,  84  Tex.  438. 

Vermont.  —  Lo  vry  v.  Adams,  22  Vt.  160; 
Russell  v.  Back,  11  Vc.  166;  Train  v.  Jones.  11 
Vt.  4H- 

1.  Reasonable  Time  Dependent  on  Circumstances 
of  Each  Ca3e. —  Lojisville  Mfg.  Co.  v.  Welch, 
10  How.  (LJ.  S.)  461;  Barnes  Cycle  Co.  v. 
Reed,  91  Fed.  Rep.  481;  Howe  v.  Nickels,  22 
Ms  175;  Montgomery  v.  Kellogg,  43  Miss.  494, 
5  Am.  Rep.  503;  Keith  v.  Dwinnell,  38  Vt.  286. 

2.  Reasonable  Time  Usually  Question  for  Jury. 

—  Louisville  Mfg  Co.  v.  Welch,  10  How.  (U. 
S.)  461;  Barnes  Cycle  Co.  v.  Reed,  gi  Fed. 
Rep.  481;  Hasselman  v.  Japanese  Develop- 
ment Co.,  2  Ind.  App.  180;  Dubuque  First 
Nat.  Bank  v.  Carpenter,  34  Iowa  433;  Rankin 
V.  Chilis,  g  Mo.  673 

3.  When  Not  a  Question  for  Jury.  —  Craft  v. 
Isham,  13  Conn.  40. 

4.  Written  Notice  Unnecessary.  —  Reynolds  v. 
Douglass,  12  Pet.  (U.  S.)  497;  Ruffner  v.  Love, 
33  111.  App.  601;  Thompson  v.  Glover,  78  Ky. 
193,  39  Am.  Rep.  220;  Ford  v.  Harris,  (Ky. 
1897)  43  S.  W.  Rep.  199;  Lee  v.  Briggs,  39 
Mich.  592;  Montgomery  v.  Kellogg,  43  Miss. 
486,  5  Am.  Rep.  508;  Train  v.  Jones,  11  Vt. 
444- 

5.  Notice  May  Be  Inferred  from  Circumstances. 

—  Reynolds  v.  Douglass,  12  Pet  (U.  S.)  497; 
Ruffner  v.  Love,  33  111.  App.  601;  Thompson 
*.  Glover,  78  Ky.  193,  39  Am.  Rep.  220;  Mont- 
gomery v.  Kellogg,  43  Miss.  486  5  Am.  Rep. 
508;  Rankin  v.  Childs,  9  Mo.  673;  Lavvton  v. 
Miner,  9  Rich.  L.  (S.  Car.)  335;  Keith  v. 
Dwinnell,  38  Vt.  286;  Train  v.  Jones,  I)  Vt. 
444..  See  Kincheloe  v.  Holmes,  7  B.  Mon. 
(Ky.)  5.  45  Am.  Dec.  41. 

Circumstances  Held  Insufficient  to  Show  Notice. 

—  Where  the  consideration  of  a  guaranty  is 
extension  of  time  of  payment  of  a  debt,  the 
mere  omission  to  sue  for  its  collection  is  not 

11 


sufficient  notice  of  acceptance.  Wilkins  1. 
Carter,  84  Tex.  438. 

Circumstances  Held  Sufficient  to  Show  Notice.  — 
Where  it  appeared  from  the  evidence  that  the 
party  desiring  credit  had  asked  the  guarantor 
to  guarantee  him,  that  he  had  told  the  guar- 
antor that  such  guaranty  was  necessary  in 
order  to  procure  advances,  and  that  the  party 
making  advances  upon  the  strength  of  this 
guaranty  had  intrusted  the  collection  of  some 
of  them  from  lime  to  time  to  the  guarantor, 
this  was  held  sufficient  to  warrant  a  finding 
that  the  guarantor  had  notice.  Dubuque  First 
Nat.  Bank  v.  Carpenter,  41  Iowa  518. 

Evidence  of  Notice  Sufficient  to  Go  to  Jury.  — 
Where  it  appeared  that  the  guarantor  wrote  to 
the  plainti'f  offering  to  guarantee  payment  for 
liquors  sold  to  a  third  person,  that  the  plain- 
tiff sent  the  liquors  lo  sucli  person  who  was 
running  a  saloon  which  the  defendant  owned, 
and  that  some  months  later  the  guarantor 
wrote  that  he  would  not  be  held  respcnsible 
for  further  supplies,  it  was  held  that  this  was 
sufficient  evidence  of  notice  to  go  to  the  jury. 
Friedman  v.  Peters,  18  Tex.  Civ  App.  11. 

6.  Knowledge  Equivalent  to  Notice —  United 
States.  —  Adams  v.  Jones,  12  Pet.  (U.  S.)  207. 

Illinois.  —  Powell  v.  Chicago  Carpet  Co.,  21 
111.  App.  409. 

Indiana.  —  Webster  v.  Smith,  4  Ind.  App.  44. 

Kentucky.  ■ —  Ford  v.  Harris,  (Ky.  1897)  43  S. 
W.  Rep.  199. 

Massaclmsetts.  —  Bascom  v.  Smith,  164  Mass. 
61;  Bishop  v.  Eaton,  161  Mass.  456,  42  Am 
St.  Rep.  437. 

Missouri.  —  John  A.  Tolmsn  Co.  v.  Means,  52 
Mo.  App.  385;  Mitchell  v.  Railtcn,  45  Mo. 
App.  273;  Central  Sav.  Bank  v.  Shine,  48  Mo. 
456,  8  Am.  Rep.  112. 

South  Carolina.  —  Griffin  v.  Rembert,  2  S. 
Car.  410. 

Vermont.  —  Noyes  v.  Nichols,  28  Vt.  159; 
Train  v.  Jones,  11  Vt.  444;  Oaks  v.  Weller,  16 
Vt.  63:  Woodstock  Bank  v.  Towner,  27  Vt.  539. 

Knowledge  by  the  Agent  of  the  Guarantor  of 
credit  giv;n  to  the  guarantee  under  and  by 
faith  of  the  guaranty"  would  dispense  with  any 
further  notice.  Adams  v.  Jones,  12  Pet.  (U. 
S.)  207. 

7.  Notice  from  Principal  Obligor.  —  Powell  v. 
Chicago  Carpet  Co.,  22  111.  App.  409;  Oaks  v. 
Weller,  16  Vt.  63;  Woodstock  Bank  v.  Dow- 
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to  be  given  by  the  guarantee,  the  deposit  of  a  letter  in  the  mail  will  be  suffi- 
cient, although  it  is  not  received.1  In  the  case  of  continuing  guaranties,  the 
guarantor  need  not  be  notified  of  each  item  of  credit  at  the  time  when  it  is 
given.*  But  the  reasonableness  of  the  notice  must  be  determined  with  refer- 
ence to  the  time  of  the  original  acceptance  of  the  guaranty,  and  not  to  the 
time  of  the  last  sale  made  thereunder.3 

c.  Waiver  of  Notice.  —  The  principle  that  notice  of  the  acceptance  of 
a  guaranty  must  be  given  within  a  reasonable  time,  in  order  to  fix  the  liability 
of  the  guarantor,  cannot  be  invoked  where  the  acts  and  declarations  of  the 
guarantor  amount  to  a  waiver  of  the  notice.4  And  of  course  if  the  guarantor 
in  the  instrument  of  guaranty  expressly  waives  notice,  he  is  liable  on  his 
guaranty  without  notice.5 

2.  Demand  and  Notice  of  Default  —  a.  Necessity  OF  Demand  and  Notice 
—  (i)  Where  Guaranty  Is  Absolute.  —  In  the  case  of  an  absolute  guaranty, 
the  guarantor's  liability  does  not  depend  upon  demand  and  notice  of  default.* 


ner,  27  Vt.  539.  Contra,  Duncan  v.  Heller,  13 
S.  Car.  96,  In  which  case  it  was  held  thdt  no- 
tice of  acceptance  by  the  creditor  to  the  debtor 
who  delivers  the  guaranty  is  not  notice  to  the 
guarantor,  there  being  no  proof  of  agency. 

1.  Actual  Notice  —  Deposit  of  Letter  in  Mail.  — 
Bishop  v.  Eaton,  161  Mass.  496,  42  Am.  St. 
Rep.  437.  See  also  Oaks  v.  Weller,  16  Vt.  63, 
in  which  case  it  was  held  that  to  prove  the  ac- 
ceptance of  a  guaranty,  a  letter  announcing  it, 
properly  directed  to  the  guarantor  and  put 
into  the  post  office,  is  sufficient,  the  presump- 
tion being  that  such  letters  are  received  in  due 
course  of  mail. 

Notification  by  Letter  —  What  Is  Time  of  No- 
tice. —  The  time  of  acceptance  is  not  when  the 
letter  is  written,  but  when  it  is  sent  or  put  in 
the  post  office.  Averill  v.  Hedge,  12  Conn. 
424. 

2.  Continuing  Guaranties  —  Notice  of  Each 
Item  of  Credit  Unnecessary.  —  Douglass  v.  Rey- 
nolds, 7  Pet.  (U.  S.)  113. 

3.  Reasonableness  of  Notice  —  How  Determined. 
— Mussey  v.  Rayner,  22  Pick.  (Mass.)  223. 
See  also  Dubuque  First  Nat.  Bank  v.  Carpen- 
ter, 41  Iowa  518,  in  which  case  it  was  held  that 
if  the  course  of  dealing  between  the  parties 
was  sufficient  to  justify  a  finding  that  the 
guarantor  had  notice  of  acceptance,  it  may  be 
inferred  that  notice  accompanied  each  trans- 
action; the  guaranty  being  continuous,  the 
notice  would  bs  continuous  also. 

4.  Waiver  of  Notice.  —  Trefethen  v.  Locke, 
16  La.  Ann.  19;  Wadsworth  v.  Allen,  8  Gratt. 
(Va.)  174,  56  Am.  Dec.  137;  Farwell  v.  Sully, 
38  Iowa  387. 

What  Amounts  to  Waiver  of  Notice.  —  Notice 
of  acceptance  of  the  guaranty  is  waived  by  a 
subsequent  letter  recognizing  liability  on  the 
guaranty  and  promising  to  make  it  good. 
Farwell  v.  Sully,  38  Iowa  387.  So  a  guarantor 
undertaking  to  pay,  on  receiving  reasonable 
notice  of  failure  of  the  principal  debtor  to  pay, 
dispenses  with  notice  of  the  acceptance  of  the 
guaranty.  Wadsworth  v.  Allen  8  Gratt.  (Va.) 
174,  56  Am.  Dec.  137. 

What  Is  Not  Waiver  of  Notice.  —  On  the 
other  hand,  the  admissions  of  guarantors  of 
their  supposed  liability  to  pay  a  debt,  under  a 
misapprehension  of  the  facts  of  the  case,  does 
not  waive  the  right  of  such  guarantors  to  no- 
tice of  the  acceptance  of  their  guaranty;  and 


a  promise  to  pay  a  debt  by  the  guarantor, 
qualified  by  a  condition  which  was  rejected,  is 
not  a  waiver  by  the  guarantor  of  his  right  to 
notice  of  acceptance.    Reynolds  v.  Douglass, 

12  Pet.  (U.  S.)  497. 

5.  Effect  of  Express  Waiver.  —  Bickford  v. 
Gibbs,  8  Cush.  (Mass.)  154;  Worcester  County 
Sav.  Inst.  v.  Davis.  13  Gray  (Mass.)  153. 

6.  Demand  and  Notice  of  Default  Unnecessary 
where  Guaranty  Absolute  —  England.  —  Walton 
v.  Mascall,  13  M.  &  W.  452. 

United  States.  —  Davis  v.  Wells,  104  U.S. 
159- 

Alabama.  — Donley  v.  Camp,  22  Ala.  659.  58 
Am.  Dec.  274;  Townsend  v.  Cowles,  31  Ala. 
428;  Grannis  v.  Miller,  1  Ala.  471. 

Arkansas.  —  Logan  v.  Lee,  10  Ark.  585; 
Killian  v.  Ashley.  24  Ark,  511,  91  Am.  Dec. 
519;  Lane  v.  Levillian,  4  Ark.  76,  37  Am.  Dec. 
769. 

California. — Chafoin  v.  Rich,  77  Cal.  476; 
Coburn  v.  Brooks,  78  Cal.  443;  San  Diego 
First  Nat.  Bank  v.  Babcock,  94  Cal.  96,  2l 
Am.  St.  Rep.  94. 

Connecticut.  —  Ward  v.  Henry  5  Conn.  595, 

13  Am.  Dec.  119;  Hammond  v.  Gilmore,  14 
Conn.  479;  Clark  v.  Merriam,  25  Conn.  576; 
Williams  v.  Granger,  4  Day  (Conn.)  444; 
Breed  v.  Hillhouse,  7  Conn.  523;  Tyler  v. 
Waddingham,  58  Conn.  375. 

Indiana. — Trash  v.  Polk,  67  Ind.  55;  Mil- 
roy  v.  Q/iinn,  69  Ind.  406,  35  Am.  Rep.  227; 
Taylor  v.  Taylor,  64  Ind.  356. 

Illinois.  —  Dickerson  v.  Derrickson,  39  111. 
574;  Gage  v.  Lewis,  68  111.  604;  Voltz  v. 
Harris,  40  111.  155;  J.  Obermann  Brewing  Co. 
v.  Ohlerking,  33  111.  App.  26;  Stowell  v.  Ray- 
mond, 83  111.  120;  Parkhurst  v.  Vail,  73  111. 
343;  Penny  v.  Crane  Brothers  Mfg.  Co.,  8» 
111.  244;  Rich  v.  Hathaway,  18  111.  548; 
Heaton  v.  Hulbert,  4  III.  489;  Hance  v. 
Miller,  21  IT1.  636;  Gage  v.  Mechanics'  Nat. 
Bank,  79  IH  62. 

Iowa. — Cl&flln  v.  Reese,  54  Iowa  544; 
Marvin  v.  Adamson,  it  Iowa  371;  Griffin  v. 
Seymour.  15  Iowa  30,  83  Am.  Dec.  396;  Crit- 
tenden v.  Steele,  3  Greene  (Iowa)  538;  Hen- 
derson v.  Booth,  11  Iowa  212. 

Kansas.  —  Bonebrake  v.  King,  49  Kan.  2965 
Crissey  v.  Inter-State  L.  &  T.  Co.,  59  Kan. 
561. 

Kentucky.  —  Levi  v.  Mendell,  I  Duv.  (Ky.) 
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His  liability  is  governed  by  the  same  rules  of  law  by  which  the  ordinary  lia- 
bility of  one  who  has  broken  his  contract  is  determined:  and  this  being  so,  if 
one  guarantees,  in  absolute  terms,  the  performance  of  a  specific  act  or  contract 
by  another,  his  liability  being  commensurate  with  that  of  the  principal,  what- 
ever proof  is  necessary  to  support  an  action  against  the  principal  will  be  suffi- 
cient in  an  action  against  the  guarantor;  and  as  demand  upon  the  principal 
is  not  necessary  to  support  an  action  against  him  for  a  breach  of  his  contract, 
it  is  not  necessary  to  allege  or  prove  notice  of  demand  upon  and  default  of 
the  principal  to  charge  the  guarantor.1  Absolute  guaranties  occur  more 
frequently  in  the  case  of  guaranties  of  payment  of  debts,  but  guaranties  of 
performance  are  placed  on  the  same  ground  as  guaranties  of  payment.8  An 
absolute  guaranty  of  performance  is  a  promise  that  the  principal  will  perform 
in  accordance  with  the  provisions  of  his  contract.  It  is  as  absolute  in  respect 
to  such  performance  as  the  promise  of  the  principal,  and  it  is  therefore  the 
duty  of  the  promisor  to  take  notice  of  the  default  of  the  principal.3 

(2)  Where  Guaranty  Is  Conditional  —  (a)  Statement  of  General  Rule.  —  Where  a 
guaranty  is  merely  conditional  or  collateral,  instead  of  absolute,  the  guarantor 
is  entitled  to  demand  on  the  principal,  and  notice  of  his  default,  within  a 


78:  Lowe  v.  Beckwith,  14  B.  Mon.  (Ky.)  150: 
Bowman  v.  Curd,  2  Bush  (Ky.)  565;  M.  V. 
Monarch  Co.  v.  Tetre  Haute  First  Nat.  Bank, 
(Ky.  1899)  49  S.  W.  Rep.  32. 

Maine.  —  True  v.  Harding,  12  Me.  193, 
Cobbe  v.  Liltle,  2  Me.  261,  11  Am.  Dec.  72; 
Blanchard  v.  Wood,  26  Me.  358;  Read  v. 
Cutts,  7  Me.  186,  22  Am.  Dec.  184;  Cooper 
v.  Page,  24  Me.  73,  41  Am.  Dec.  371;  True  v. 
Harding,  12  Me.  195. 

Massachusetts.  —  Parkman  v.  Brewster,  15 
Gray  (Mass.)  271;  Lent  v.  Padelford,  10  Mass. 
230,  6  Am.  Dec.  119. 

Michigan.  —  Roberts  v.  Hawkins,  70  Mich. 
566. 

Minnesota.  —  Hungerford  v.  O'Brien,  37 
Minn.  306. 

Mississippi. — Thrasher  v.  Ely,  2  Smed.  & 
M.  (Miss.)  139;  Baker  v.  Kelly,  41  Miss.  696,  93 
Am.  Dec.  274;  Mathews  v.  Chrisman,  12 
Smed.  &  M.  (Miss.)  595,  51  Am.  Dec.  124; 
Holmes  v.  Preston,  71  Miss.  541. 

Missouri.  —  Wright  v.  Dyer,  48  Mo.  525. 

Nebraska.  —  Huff  v.  Slife,  25  Neb.  448,  13 
Am.  St.  Rep.  497;  Bloom  v.  Warder,  13  Neb. 
476. 

New  Hampshire.  —  McDonald  v.  Fernald, 
(N.  H.  1891)  38  Atl  Rep.  729;  McDougal  v. 
Calef,  34  N.  H.  534;  Simons  v.  Steele,  36  N. 
H.  73;  Dearborn  v.  Sawyer,  59  N.  H.  95; 
Batchelder  v.  Wendell,  36  N.  H.  204;  Beebe 
v.  Dudley,  26  N.  H.  249,  51  Am.  Dec.  341; 
March  v.  Putney,  56  N.  H.  34. 

New  Jersey.  —  Woolley  v.  Sergeant,  8  N.  J. 
L.  262,  14  Am.  Dec.  419. 

New  York.  —  Eneas  v.  Hoops,  42  N.  Y. 
Super.  Ct.  517;  Davis  Sewing  Mach.  Co.  v. 
Lawrence,  3  Thomp.  &  C.  (N.  Y.)  386;  Allen 
v.  Rightmere,  20  Johns.  (N.  Y.)  365,  11  Am. 
Dec.  288;  Tillman  v.  Wheeler,  17  Johns.  (N. 
Y.)  326;  East  River  Bank  v.  Rogers,  7  Bosw. 
(N.  Y.)  493;  Cass  71.  Shewman,  61  Hun  (N.  Y.) 
472;  Kemble  v.  Wallis,  10  Wend.  (N.  Y.)  374; 
Morris  v.  Wadsworth,  11  Wend.  (N.  Y)  100; 
Clark  v.  Burdett,  2  Hall  (N.  Y.)  197;  Mann  v. 
Eckford,  15  Wend.  (N.  Y.)  502;  Van  Rensse- 
laer v.  Miller,  Hill  &  D.  Supp.  (N.  Y.)  237; 
Brown  v.  Curtiss,  2  N.  Y.  225;   Butler  v. 
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Wright,  20  Johns.  (N.  Y.)  367;  Douglass  J*. 
Howland,  24  Wend.  (N.  Y.)  35. 

North  Carolina.  —  Farrow  v.  Respess,  H 
Ired.  L  (33  N.  Car.)  170. 

Oklahoma.  —  Walter  A.  Wood  Mowing,  etc., 
Co.  v.  Farnham,  I  Okla.  375. 

Ohio.  — Clay  v.  Edgerton,  19  Ohio  St.  549,  2 
Am.  Rep.  422;  Neil  v.  Ohio  Agricultural,  etc.. 
College,  31  Ohio  St.  22;  Reed  v.  Evans,  17 
Ohio  128;  Bashford  v.  Shaw,  4  Ohio  St.  263. 

Oregon.  —  Weiler  v.  Henarie,  15  Oregon  28. 

Pennsylvania. — Campbell  1:  Baker,  46  Pa. 
St.  243;  Ege  v.  Barniiz,  8  Pa.  St.  304. 

South  Carolina.  —  Bank  v.  Hammond,  I 
Rich.  L.  (S.  Car.)  281;  Carson  r.  Hill,  1  Mc- 
Mull.  L.  (S.  Car.)  76. 

Tennessee.  —  Yancey  v.  Brown,  3  Sneed 
(Tenn.)  89;  Vanleer  v.  Crawford,  2  Swan 
(Tenn.)  117;  Bright  v  McKnight,  I  Sneed 
(Tenn.)  158;  Hunter  v.  Dickinson,  10  Humph. 
(Tenn.)  37;  Taylor  v.  Ross,  3  Yerg.  (Tenn.) 
330;  Klein  v.  Kern,  94  Tenn.  34. 

Texas.  —  McCormick  Harvesting  Mach.  Co. 
v.  Millett,  (Tex.  Civ.  App.  1894)  29  S.  W. 
Rep.  80. 

Vermont.  —  Smith  v.  Ide,  3  Vt.  290;  Knapp 
v.  Parker,  6  Vt.  642;  Train  v.  Jones,  n  Vt. 
444;  Peck  v.  Barney,  13  Vt.  93;  Noyes  v. 
Nichols,  28  Vt.  159;  Mitchell  v.  Clark,  35  Vt. 
104;  Stevens  v.  Gibson,  6g  Vt.  142;  Sandford 
v.  Norton,  14  Vt.  228;  Woodstock  Bank  v. 
Downer,  27  Vt.  539. 

Virginia. — A  rents  v.  Com.,  18  Gratt.  (Va.) 
750. 

Washington.  —  Donnerberg  v.  Oppenheimer, 
15  Wash.  290. 

Wisconsin.  —  Mallory  v.  Lyman,  3  Pin. 
(Wis.)  443;  Ten  Eyck  v.  Brown,  3  Pin.  (Wis.) 
452;  Hubbard  v.  Haley,  96  Wis.  578. 

1.  Hevman  v.  Dooley,  77  Md.  162. 

2.  Rule  Applicable  to  Guaranties  of  Payment 
and  Performance. —  Kendall  v.  Hynes  Lumber 
Co.,  96  Wis.  659. 

3.  J.  Obermann  Brewing  Co.  v.  Ohlerking, 
33  111.  App.  26;  Kline  v.  Raymond.  70  Ind.  271; 
Furst,  etc.,  Mfg.  Co.  v.  Black,  in  Ind.  308; 
Heyman  v.  Dooley,  77  Md.  162;  Kendall  v. 
Hynes  Lumber  Co.,  96  Wis.  659. 
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GUARANTY. 


Demand  and  Notice  of  Default. 


reasonable  time,  unless  the  principal  is  notoriously  insolvent.1  The  object  of 
notice  is  to  let  the  guarantor  know  that  he  is  called  upon  for  payment;  and  it 
should  be  given  to  him  whenever  it  would  be  of  any  advantage  to  him  to  have 
it,  in  order  that  he  may,  if  possible,  secure  himself  against  liability.*  It  does 
not  follow,  however,  that  the  guarantor  is  discharged  from  liability  on  the 
guaranty  because  of  a  failure  to  give  notice.  In  order  to  discharge  the  guar- 
antor from  liability  in  cases  where  he  is  entitled  to  notice,  on  the  ground  of 
want  of  notice  of  default  of  the  principal  debtor,  there  must  be  not  only  a 
want  of  notice  within  a  reasonable  time,  but  also  some  actual  loss  or  damage 
thereby  caused  to  the  guarantor.  And  if  such  loss  or  damage  does  not  go  to 
the  whole  amount  of  the  claim,  but  is  only  in  part,  t  le  guarantor  is  not  wholly 
discharged,  but  only  pro  tanto.3    If  the  principal  debtor  is  solvent  when  the 


1.  Demand  and  Notice  Necessary  —  United 
States.  —  Rhett  v.  Poe,  2  How.  (U.  S.)  457; 
Douglass  v.  Reynolds,  7  Pet.  (U.  S.)  113;  Lee 
v.  Dick,  10  Pet.  (U.  S.)4g2;  Hank  v.  Critten- 
den, 2  McLean  (U.  S.)  557. 

Alabama.  —  Walkers.  Forbes,  25  Ala.  139,  60 
Am.  Dec.  498;  Cahuzac  v.  Samini,  29  Ala.  288. 

Arkansas.  —  McCollum  v.  Cushing,  22  Ark. 
540;  Ringold  v.  Newkirk,"  3  Ark.  96. 

California.  —  Geiger  v.  Clark,  13  Cal.  579. 

Delaware.  —  Mayberry  v.  Bainlon,  2  Harr. 
(Del.)  24. 

Illinois.  —  Dickerson  v.  Derrickson,  39  111. 
574. 

Indiana.  —  Ward  v.  Wilson,  100  Ind.  52,  50 
Am.  Rep.  763;  Gaff  v.  Sims,  45  Ind.  262. 

Iowa.  —  Peck  v.  Frink,  10  Iowa  193,  74  Am. 
Dec.  384;  Greene  v.  Thompson,  33  Iowa  293. 

Kansas.  —  Bonebrake  v.  King,  49  Kan.  296. 

Maine.  —  Gamage  v.  Hulchins,  23  Me.  565, 
Globe  Bank  v.  Small,  25  Me.  366:  Howe  v. 
Nickels,  22  Me.  175;  Norton  v.  Eastman,  4 
Me.  521;  Seaver  v.  Bradley,  6  Me.  60;  Bradley 
v.  Ciry,  8  Me.  234. 

Massachusetts.  —  Whiting  v.  Stacy,  15  Gray 
(Mass.)  270;  Whiton  v.  Mears,  11  Met.  (Mass.) 
563,  45  Am.  Dec.  233;  Oxford  Bank  v. 
Haynes,  8  Pick.  (Mass.)  423.  19  Am.  Dec.  334; 
Talbot  v.  Gay,  18  Pick.  (Mass.)  534;  Mussey 
v.  Rayner,  22  Pick.  (Mass.)  223;  Babcock  v. 
Bryant,  12  Pick.  (Mass.)  133;  Clark  v.  Rem- 
ington, n  Met.  (Mass.)  361. 

Michigan.  —  Farmers,  etc.,  Bank  v.  Ker- 
cheval,  2  Mich.  504. 

Minnesota.  —  Brackett  v.  Rich,  23  Minn.  485, 
23  Am.  Rep.  703. 

Mississippi.  —  Montgomery  v.  Kellogg,  43 
Miss.  486. 

New  Hampshire.  —  McDougal  v.  Calef,  34 
N.  H.  534;  Beebe  v.  Dudley,  26  N.  H.  249,  59 
Am.  Dec.  341;  Simons  v.  Steele,  36  N.  H.  73. 

New  York.  —  Moakley  v.  Riggs,  19  Johns. 
(N.  Y.)  69,  to  Am.  Dec.  196;  Hernandez  v. 
Stilwell,  7  Daly  (N.  Y.)  360;  Morris  v.  Wads- 
worth,  17  Wend.  (N.  Y.)  103. 

North  Carolina.  —  Adcock  v.  Flemming,  2 
Dev.  &  B.  L.  (19  N.  Car.)  225;  Cox  v.  Brown, 
6  Jones  L.  (51  N.  Car.)  100;  Lewis  v.  Bradley, 
2  Ired.  L.  (24  N.  Car.)  303;  Grice  v.  Ricks,  3 
Dev.  L.  (14  N.  Car.)  62;  Myer  v.  Reedy,  115 
N.  Car.  538;  Sutton  v.  Owen,  65  N.  Car.  123. 

Ohio.  —  Bashford  v.  Shaw,  4  Ohio  St.  263; 
Wolfe  v.  Brown,  5  Ohio  St.  304. 

Pennsylvania.  —  Gibbs  v.  Cannon,  9  S.  &  R. 
(Pa.)  202,  11  Am.  Dec.  699;  Follmer  v.  Dale,  g 
Pa.  St.  83. 


South  Carolina. — Carson  v.  Hill,  I  McMull. 
L.  (S.  Car.)  76. 

Tennessee.  —  Kannon  v.  Neely,  10  Humph. 
(Tenn.)  288;  Woodson  v.  Moody,  4  Humph 
(Tenn.)  303. 

Vermont.  —  Bull  v.  Bliss,  30  Vt.  127. 

Virginia. —  Wadsworth  v.  Allen,  8  Gratt 
(Va.)  174,  56  Am.  Dec.  137. 

2.  Object  of  Notice.  —  Beebe  v.  Dudley,  26  N. 
H.  249,  59  Am.  Dec.  341;  Oxford  Bank  v. 
Haynes,  8  Pick.  (Mass.)  423,  19  Am.  Dec.  334. 

3.  Injury  Resulting  from  Want  of  Proper  No- 
tice Necessary  to  Discharge  Guarantor  —  United 
States.  —  Rhett  v.  Poe,  2  How.  (U.  S.)  484; 
Reynolds  v.  Douglass,  12  Pet.  (U.  S.)  497; 
Davis  v.  Wells,  104  U.  S.  159. 

District  of  Columbia.  —  Hughes  v.  Heyman, 
4  App.  Cas.  (D.  C.)  444 

Georgia.  —  Rogers  v.  Burr,  97  Ga.  10. 

Indiana.  —  Ward  v.  Wilson,  100  Ind.  57,  50 
Am.  Rep.  763;  Wills  v.  Ross,  77  Ind.  1,  40 
Am.  Rep.  279;  La  Rose  t.  Logansport  Nat. 
Bank,  102  Ind.  332. 

Iowa.  —  Rockford  Second  Nat.  Bank  v.  Gay- 
lord,  34  Iowa  246;  Knight  v.  Dunsmore,  12 
Iowa  35;  Fear  v.  Dunlap,  I  Greene  (Iowa)  331 ; 
Weller  v.  Hawes,  19  Iowa  443;  Rodabaugh  v. 
Pitkin,  46  Iowa  544;  Marvin  v.  Adamson,  11 
Iowa  371. 

Kansas.  —  Fuller  v.  Scott,  8  Kan.  33;  Bren- 
ner v.  Weaver,  1  Kan.  456. 

Maine.  —  Gamage  v.  Hutchins,  23  Me.  565; 
Howe  v.  Nickels,  22  Me.  175. 

Massachusetts.  —  Paige  v.  Parker,  8  Gray 
(Mass.)  211;  Clark  v.  Remington,  11  Met. 
(Mass.)  361;  Vinal  v.  Richardson,  13  Al- 
len (Mass.)  521;  Johnson  v.  Wilmarth,  13 
Met.  (Mass.)  416. 

Michigan.  —  Roberts  v.  Hawkins,  70  Mich. 
566;  Farmers',  etc.,  Eank  v.  Kercheval,  2 
Mich.  513. 

Minnesota.  —  Brackett  v.  Rich,  23  Minn.  485, 
23  Am.  Rep.  703;  Peterson  v.  Russell,  62 
Minn.  220,  54  Am.  St.  Rep.  634. 

Nebraska.  —  Newton  Wagon  Co.  v.  Diers,  10 
Neb.  284;  Lininger,  etc..  Co.  v.  Wheat,  49 
Neb.  567. 

New  Hampshire.  —  McDougal  v.  Calef,  34 
N.  H.  534- 

North  Carolina.  —  Farrow  v.  Respess,  II 
Ired.  L.  (33  N.  Car.)  170;  Salem  Mfg.  Co.  v. 
Brower,  4  Jones  L.  (49  N.  Car.)  429. 

Ohio.  —  Bashford  v.  Shaw,  4  Ohio  St.  263; 
Wolfe  v.  Brown,  5  Ohio  St.  304. 

Pennsylvania. — Overton  v.  Tracey.  14  S.  & 
R.  (Pa.)  311;  Follmer  v.  Dale,  9  Pa.  St.  83. 
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debt  becomes  due  and  due  notice  of  default  is  not  given,  and  the  principal 
afterward  and  before  notice  becomes  insolvent,  the  guarantor  is  discharged.1 
But  where  the  notice  could  have  afforded  no  benefit  to  the  guarantor,  and  he 
has  suffered  no  actual  loss  by  want  of  it,  he  is  not  discharged.8  Before  a 
guarantor  can  be  discharged  by  the  failure  of  the  creditor  to  give  the  required 
notice,  it  is  incumbent  upon  him  to  show  that  he  is  prejudiced  by  such  failure.3 

(b)  Effect  of  Insolvency  of  Principal.  —  If  the  principal  debtor  be  insolvent  at  the 
time  when  the  payment  becomes  due,  demand  and  notice  of  default  will  not 
in  general  be  necessary  to  charge  the  guarantor,4  unless  it  can  be  shown  that 
some  damage  or  loss  has  accrued  to  the  guarantor  in  consequence  of  his  not 
receiving  such  notice.5 

b.  Sufficiency  of  Demand  and  Notice.  —  The  same  strictness  as  to 
demand  and  notice  is  not  necessary  to  charge  a  guarantor  as  is  required  to 
charge  an  indorser.6  As  already  shown,  reasonable  diligence  on  the  part  of  the 
creditor  in  making  demand  of  a  debtor  and  giving  notice  of  nonpayment  to 
the  guarantor  must  be  used,  but  what  is  reasonable  diligence  depends  on  the 
facts  of  each  particular  case.7  According  to  some  of  the  decisions,  the  ques- 
tion whether  due  diligence  has  been  used  in  making  demand  and  giving  notice 
of  default  is  a  question  of  fact  to  be  determined  by  the  jury.8    Other  decisions 


South  Carolina.  —  Carson  v.  Hill,  I  McMull. 
L.  (S.  Car.)  76;  State  Bank  v.  Knotts,  10  Rich. 
L.  (S.  Car.)  543,  70  Am.  Dec.  234. 

Tennessee.  —  Woodson  v.  Moody,  4  Humph. 
(Tenn.)  303. 

Texas.  —  Burrow  v.  Zapp,  69  Tex.  476. 

Vermont.  —  Sand  ford  v.  Norton,  14  Vt.  228. 

Virginia.  —  Arents  v.  Com.,  18  Gratt.  (Va.) 
750. 

1.  Subsequent  Insolvency  of  Debtor  —  "When  a 
Discharge  of  Guarantor.  —  Smith  v.  Bainbr/dge, 
6  Blackf.  (Ind.)  12;  Gaff  v.  Sims,  45  Ind.  262; 
Durand  v.  Bowen,  73  Iowa  573;  Hoive  v. 
Nickels,  22  Me.  175;  Gamage  v.  Hutchins,  23 
Me.  565;  Talbot  v.  Gay.  18  Pick.  (Mass.)  534; 
Oxford  Bank  v.  Haynes,  8  Pick.  (Mass.)  423,  19 
Am.  Dec.  334;  Montgomery  v.  Kellogg,  43 
Miss.  486,  5  Am.  Rep.  508;  Moakley  v.  Riggs, 
19  Johns.  (N.  Y.)  69,  10  Am.  Dec.  196;  Bash- 
ford  v.  Shaw,  4  Ohio  St.  263;  Gibbs  v.  Cannon, 
9  S.  &  R.  (Pi.)  202,  11  Am.  De  :.  699. 

2.  Gnarantor  Not  Discharged  Where  No  Injury 
Results.  —  Bashfori  v.  Shaw,  4  Ohio  St.  263; 
Bracket!  v.  Rich,  23  Minn.  485,  23  Am.  Rep. 
703- 

3.  Burden  of  Proof  on  Guarantor  to  Show  Notice. 

—  Rhm  v.  Poe,  2  How.  (U.  S.)  457;  Snyder 
v.  Click,  112  Ind.  293;  Martyn  v.  Lamar,  75 
Iowa  235;  Sabin  v.  Harris,  12  1  owa  87;  Bishop 
v.  Eaton,  161  Mass.  496,  42  Am.  St.  Rep.  437. 

4.  Insolvency  of  Principal  Debtor  —  England. 

—  Warrington  v.  Furbor,  8  East  242. 

United  States.  —  Lo  tisville  Mfo;.  Co.  v. 
Welch.  10  Ho.v.  (U.  S  )  461;  Lewis  v.  Brew- 
ster, 2  McLean  (U.  S.)  21;  Wildes  v.  Savage,  1 
Slory  (U.  S.)  22. 

Alabama.  —  Walker  v.  Forbes,  25  Ala.  139, 
60  Am.  Dec.  498,  31  Ala.  9;  Cahuzac  v. 
Samini,  29  Ala.  288. 

Delaware.  —  Mayberry  v.  Bainton.  2  Harr. 
(Del.)  24. 

Maine.  —  Skofield  v.  Haley,  22  Me.  164,  38 
Am.  Dec.  307. 

Maryland.  —  Hooper  v.  Hooper,  81  Md.  155, 
48  Am.  St.  Rep.  496. 

Michigan.  —  Roberts  v.  Hawkins,  70  Mich. 
566. 


Mississippi.  —  Montgomery  v.  Kellogg,  43 
Miss.  486,  5  Am.  Rep.  508. 

New  Hampshire.  —  Dearborn  v.  Sawyer,  59 
N.  H.  95;  Beebe  v.  Dudley,  26  M.  H.  249,  59 
Am.  Dec.  341. 

North  Carolina. — Sullivan  v.  Field,  118  N. 
Car.  358;  Salem  Mfg.  Co.  v.  Brower,  4  Jones 
L.  (40  N.  Car.)  429. 

Ohio.  —  Clay  ■v.  Edgerton,  19  Ohio  St.  549, 
2  Am.  Rep.  422. 

Pennsylvania.  —  Leech  v.  Hill,  4  Watts  (Pa.) 
448. 

Texas. — Corsicana  Ice,  etc.,  Co.  v.  Ander- 
son, 3  Tex.  Civ.  App.  413;  Burrow  v.  Zapp,  69 
Tex.  474. 

Vermont.  —  Bull  v.  Bliss,  30  Vt.  127. 

5.  Louisville  Mfg.  Co.  v.  Welch,  10  How. 

(U.  S.)  461. 

What  Insolvency  Will  Excuse  Demand  and  No- 
tice.—  The  insolvency  which  is  required  to 
excuse  the  want  of  legal  proceedings  is  some- 
thing more  than  the  insolvency  of  a  person 
who  is  not  able  to  pay  his  debts  from  his  om 
means,  or  whose  property  is  not  in  such  a  situ- 
ation that  all  his  debts  may  be  collected  out  of 
it  by  legal  process,  but  is  such  an  utter  insolv- 
ency that  an  action  would  be  fruitless.  Braclt- 
ett  v.  Rich,  23  Minn.  490,  23  Am.  Rep.  703. 

6.  Liability  of  Guarantor  and  Indorser  Dis- 
tinguished.—  Greene  v.  Thompson,  33  Iowa 
293;  Talbot  v.  Gay,  18  Pick.  (Mass.)  534; 
Montgomery  v.  Kellogg,  43  Miss.  486,  5  Am. 
Rep.  508;  Grice  v.  Ricks,  3  Dev.  L.  (14  N. 
Car.)  62:  Bull  v.  Bliss,  30  Vt.  127. 

7.  Reasonable  Diligence  Dependent  on  Facts  ef 
Each  Case.  —  Wildes  v.  Savage.  1  Story  (U.  S.) 
22;  McGuire  v.  Newkirk,  6  Atk.  142;  Greene 
v.  Thompson,  33  Iowa  293;  Howe  v.  Nickels, 
22  Me.  178;  Montgomery  v.  Kellogg,  43  Miss. 
495,  5  Am.  Rep.  508;  Lininger,  etc..  Co.  v. 
Wheat,  49  Neb.  567;  Woodson  v.  Moody,  4 
Humph.  (Tenn.)  303. 

8.  Whether  a  Question  of  law  or  Fact.  —  Law- 
rence v.  McCalmont.  2  How.  (U.  S.)426;  Tack- 
son  v.  Yandes,  7  Blackf.  (Ind.)  526;  Wads- 
worth  v.  Allen,  8  Gratt.  (Va.)  175,  56  Am.  Dec 
137- 
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hold  that  where  the  facts  are  ascertained  or  are  undisputed  the  question  of 
due  diligence  is  a  question  of  law  for  the  court; 1  and  in  accordance  with  this 
view  it  has  been  held  proper  to  instruct  the  jury  that  it  should  infer  due  dili- 
gence from  certain  facts  where  the  facts  if  found  by  the  jury  amount  in  the 
opinion  of  the  court  to  due  diligence.2  It  has  been  held  that  notice  and 
demand  on  the  guarantor  at  any  time  before  action  is  brought  will  be  sufficient, 
provided  he  has  not  been  prejudiced  by  want  of  notice;3  but  as  already 
shown,  when  the  debtor  is  solvent  at  the  time  when  the  debt  becomes  due, 
and  subsequently  becomes  insolvent,  the  guarantor  will  be  released  where 
notice  of  default  is  not  given  until  after  the  debtor  has  become  insolvent.4 

No  Formal  Notice  Is  Necessary,  but  the  fact  of  notice  may  be  inferred  from 
circumstances.5 

c.  Waiver  of  Demand  and  Notice.  —  It  is  competent  for  the  parties 
to  waive  demand  and  notice  of  default,  and  where  this  is  done  such  demand 
and  notice  are  not  necessary  to  fix  the  liability  of  the  guarantor.6  Where 
notice  of  default  is  expressly  waived  the  guaranty  is  as  binding  as  an  original 
promise,  and  lack  of  diligence  cannot  be  set  up  as  a  defense.7 

3.  Suit  Against  Principal  —  NECESSITY  OF  SUIT  —  (i)  Where  Guaranty 
Is  Absolute.  —  As  already  shown,  the  guarantor's  liability  does  not  depend 
upon  demand  and  notice  of  default,  where  the  guaranty  is  absolute.  A  for- 
tiori suit  against  the  principal  debtor  or  obligor  is  not  necessary  in  the  case 
of  an  absolute  guaranty  to  fix  the  liability  of  the  guarantor.8 


1.  Rhett  v.  Poe,  2  How.  (U.  S.)  457;  Mont- 
gomery v.  Kellogg,  43  Miss.  486,  5  Am.  Rep. 
508,  Craig  v,  Parkis,  40  N.  Y.  181,  100  Am. 
Dec.  469. 

2.  Rhett  v.  Poe.  2  How.  (U.  S.)  457. 

3.  Notice  at  Any  Time  Before  Suit  —  When  Suffi- 
cient.—  Reynolds  v.  Douglass,  12  Pet.  (U.  S.) 
497;  Babcock  v.  Bryant,  12  Pick.  (Mass.)  133; 
Salisbury  v.  Hale.  12  Pick.  (Mass.)  416;  Paige 
v.  Parker,  8  Gray  (Mass.)  211;  Protection  Ins. 
Co.  v.  Davis,  5  Allen  (Mass.)  54. 

4.  Lache3  Held  Sufficient  to  Discharge  the  Guar- 
antor.—  A  delay  of  three  years  in  making  de- 
mand and  giving  notice  of  default,  without 
any  cause  being  sho>vn  for  the  delay,  i-:.  such 
laches  as  will  discharge  the  guarantor.  Mc- 
Guire  v.  Newkirk,  6  Ark.  142;  Myer  v.  Reedy, 
115  N.  Car.  538;  Whiting  v.  Stacy,  15  Gray 
(Mass.)  270.  On  the  other  hand  it  has  been 
held  that  a  delay  of  fifty-five  days  in  notifying 
the  guarantor  of  his  principal's  default  does 
not  discharge  the  guarantor  in  the  absence  of 
a  showing  that  in  that  time  there  was  a 
change  in  the  financial  condition  of  the  debtor. 
Lininger,  etc.,  Co.  v.  Wh^at,  49  Nob.  567. 

5.  Formal  Notice  Unnecessary.  —  Montgomery 
v.  Kellogg,  43  Miss.  486,  5  Am.  Rep.  508. 

By  Whom  Notice  Given.  —  Notice  is  sufficient 
if  given  by  the  person  for  whom  the  guarantor 
became  holden.  Oaks  v.  Weller,  16  Vt.  63. 
It  has  been  held  that  notice  of  default  may  be 
served  on  the  guarantor  by  the  sheriff,  and 
that  an  official  certificate  of  the  sheriff  indorsed 
on  such  a  written  notice  as  to  service  thereof 
by  copy  may  be  read  in  evidence.  Taylor  v. 
Taylor,  64  Ind.  356. 

Notices  Sent  by  Mail.  —  Where  by  the  terms 
of  a  guaranty  monthly  notices  of  the  amount 
due  are  required  to  be  given,  and  these  notices 
are  sent  by  mail  and  received  without  objec- 
tion, a  personal  notice  is  not  necessary. 
Beakes  v.  Da  Cunha,  126  N.  Y.  293. 

6.  Waiver  of  Notice  and  Demand.  —  Loomis 
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Institute  v.  Hurd,  57  Conn.  435:  Star  Wagon 
Co.  v.  Swezv,  59  Iowa  609;  Hoyt  v.  Quint,  105 
Iowa  443;  Bickford  v.  Gibbs,  8  Cush.  (Mass.) 
154;  Koenig  v.  Bramlett,  20  Mo.  App.  636. 

7.  Hoyt  v.  Quint.  105  Iowa  443. 

8.  Suit  Unnecessary  Where  Guaranty  Is  Abso- 
lute—  California.  —  Adams  v.  Wallace,  119 
Cal.  67;  London,  etc.,  Bank  v.  Smith,  101  Cal. 
415. 

Illinois.  —  Penny  v.  Crane  Brothers  Mfg. 
Co.,  80  111.  244;  Stowell  v.  Raymond,  83  111. 
120. 

Indiana.  —  Sample  v.  Martin,  46  Ind.  226; 
Cole  v.  Merchants'  Bank,  60  Ind.  350. 

Kansas.  —  Crissey  v.  Inter-State  L.  &  T. 
Co.,  59  Kan.  561. 

Minnesota.  —  Hungerford  v.  O'Brien,  37 
Minn.  306;  Osborne  v.  Gullikson,  64  Minn. 
218;  Peterson  v.  Russell,  62  Minn.  220,  54 
Am.  St.  Rep.  634. 

Mississippi.  —  Wren  v.  Pearce,  4  Smed.  &  M. 
(Miss.)  91, 

Nebraska.  —  Flentham  v.  Steward,  45  Neb. 
640;  Huff  v.  Slife,  25  Neb.  448,  13  Am.  St. 
Rep.  497. 

New  York.  —  Allen  v.  Rightmere,  20  Johns. 
(N.  Y.)  3IS5,  11  Am.  Dec.  288;  Brown  v.  Cur- 
tiss,  2  N.  Y.  225;  Jackson  v.  Decker.  14  N.  Y. 
App.  Div.  415;  McMurray  v.  Noyes.  72  N.  Y. 
524. 

North  Carolina.  — Jenkins  v.  Wilkinson,  107 
N.  Car.  707,  22  Am.  St.  Rep.  911;  Jones  v. 
Ashford,  79  N.  Car.  172. 

Oklahoma.  —  Walter  A.  Wood  Mowing,  etc.,  - 
Co.  v.  Farnham,  I  Okla.  375. 

Pennsylvania.  —  Campbell  v.  Baker,  46  Pa. 
St.  243;  Roberts  v.  Riddle,  79  Pa.  St.  468; 
Koch  v.  Melhorn,  25  Pa.  St.  89,  64  Am.  Dec. 
685;  Smeidel  v.  Lewellyn,3  Phila.  (Pa.)  70,  15 
Leg.  Int.  (Pa.)  61;  Street  v.  Silver,  Bright 
(Fa.)  96;  Cochran  v.  Dawson,  I  Miles  (Pa.)  276. 

South  Carolina.  —  Munro  v.  Hill,  25  S.  Car. 
476. 
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GUARANTY. 


Suit  Against  Principal. 


(2)  Where  Guaranty  Is  Conditional — (a)  In  General.  —  Where  the  guaranty 
is  conditional  (and  of  this  class  of  guaranties,  that  of  collection  is  the  most  fre- 
quent instance),  the  liability  of  the  guarantor  does  not  attach  immediately  upon 
nonpayment  or  nonperformance  by  the  principal,  as  is  the  case  with  an  abso- 
lute guaranty. 

In  a  Number  of  Jurisdictions  it  is  well  settled  that  a  diligent  prosecution  to  judg- 
ment of  legal  proceedings  against  the  principal  and  a  return  of  execution 
thereon  unsatisfied  constitute  a  condition  precedent  to  the  liability  of  the 
guarantor,  the  performance  of  which  nothing  will  excuse,  not  even  the 
insolvency  of  the  principal  and  a  showing  that  such  proceedings  would  be  of 
no  avail.1 

The  Rule  Established  by  the  Courts  of  Other  Jurisdictions  is  not  quite  so  stringent.  In 
these  jurisdictions  it  seems  to  be  well  settled  that  in  order  to  hold  the  guar- 
antor it  is  necessary  to  use  due  diligence  in  exhausting  all  legal  remedies 
against  the  principal,  except  in  case  of  his  insolvency,  but  that  where  clear 
proof  of  his  insolvency  can  be  made  no  suit  against  him  is  necessary  to  fix  the 
liability  of  the  guarantor.8 


Tennessee.  —  Klein  v.  Kern,  94  Tenn.  34; 
Irvine  v.  Brasfield,  10  Heisk.  (Tenn.)  425. 

Texas. — Texas  City  Imp.  Co.  v.  Griswold, 
(Tex.  Civ.  App.  1897;  41  S.  W.  Rep.  513. 

Vermont.  —  Woodstock  Bank  v.  Downer,  27 
Vt.  539- 

Applications  of  Rule.  —  Where  one  guarantees 
the  payment  of  a  mortgage  debt,  the  mort- 
gagee may  sue  the  guarantor  without  bringing 
suit  on  the  mortgage  to  enforce  the  liability 
of  the  principal  debtor.  Adams  v.  Wallace, 
119  Cal.  67;  Klein  v.  Kern,  94  Tenn.  34.  So 
where  the  guaranty  given  was  as  follows: 
"  We  further  guarantee  the  payment  of  the 
interest  as  it  matures  on  the  principal  sum  of 
said  loan,  until  the  said  principal  is  paid,"  it 
was  held  that  resort  might  be  had  in  the  first 
instance  to  the  guarantor  without  proceeding 
against  the  principal  debtor.  Jackson  v. 
Decker,  14  N.  Y.  App.  Div.  415. 

1.  Conditional  Guaranty  —  Michigan.  —  Clark 
v.  Kellogg,  96  Mich.  171;  Bosman  v.  Akeley, 
39  Mich.  710,  33  Am.  Rep.  447;  Schermerhorn 
v.  Conner,  41  Mich.  374;  Aldrich  v.  Chubb,  35 
Mich.  350. 

New  York.  —  Moakley  v.  Riggs,  19  Johns. 
(N.  Y.)  69,  10  Am.  Dec.  196;  Taylor  v.  Bullen, 
6  Cow.  (N.  Y.)  624;  White  v.  Case,  13  Wend. 
(N.  Y.)  543;  Loveland  v.  Shepard,  2  Hill  (N. 
Y.)  139;  Van  Derveer  v.  Wright,  6  Barb.  (N. 
Y.)  547;  Newell  v.  Fowler,  23  Batb.  (N.  Y.) 
628;  Gallagher  v.  White,  31  Barb.  (N.  Y.)  92; 
Mosier  v.  Waful,  56  Barb.  (N.  Y.)  80;  Craig 
v.  Parkis,  40  N.  Y.  181,  100  Am.  Dec.  469; 
Cumpston  v.  McNair,  1  Wend.  (N.  Y.)  457; 
Thomas  v.  Woods,  4  Cow.  (N.  Y.)  173;  Burt 
v.  Horner,  5  Barb.  (N.  Y.)  501;  Curtis  v. 
Smallman,  14  Wend.  (N.  Y.)  231;  Hart  v. 
Hudson,  6  Duer  (N.  Y.)  294;  Reines  v.  Berk- 
man,  (Supm.  Ct.  App.  T.)  58  N.  Y.  Supp.  281; 
Backus  v.  Shiphsrd,  11  Wend.  (N.  Y.)  629; 
Northern  Ins.  Co.  v.  Wright,  76  N.  Y.  445; 
Hernandez  v.  Stilwell,  7  Daly  (N.  Y.)  360; 
Ralph  v.  Eldredge,  58  Hun  (N.  Y.)  203;  Salt 
Springs  Nat.  Bank  v.  Sloan,  135  N.  Y.  371. 

Wisconsin.  —  French  v.  Marsh,  29  Wis.  649; 
Borden  v.  Gilbert,  13  Wis.  670;  Day  v.  Elmore, 

Wis.  190. 

Guaranty  of  Collection.  —  A  guaranty  of  col- 
lection is  a  promise  upon  good  consideration 
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to  pay  the  debt  in  case  the  promisee  shall  dili- 
gently and  in  good  faith  prosecute  a  proper 
suit  against  the  principal  debtor  to  judgment 
and  execution, without  obtaining  satisfaction. 
Day  v.  Elmore,  4  Wis.  190. 

Nonresidence  of  Principal.  —  Where  the  princi- 
pal debtor  resided  in  Canada,  having  no  prop- 
erty in  the  state  where  the  guaranty  was 
given,  it  was  held  that  the  creditor  was  bound 
to  proceed  against  him  in  Canada  if  he  had  no 
propmv  in  the  state  where  the  guaranty  was 
given,  and  that  the  guaranty  was  discharged 
bv  a  delay  of  seventeen  months.  Burt  v. 
Horner,  5  Barb.  (N.  Y.)  501. 

Where  Principal  Debtor  Absconds.  —  If  the 
maker  of  the  note  guaranteed  resides  within 
the  state  when  it  is  guaranteed,  and  absconds 
to  another  state  before  it  falls  due  and  re- 
mains there,  the  guarantee  is  not  bound  to 
follow  him,  nor  to  issue  attachment,  nor 
to  commence  action  against  him,  if  he  has  no 
property  in  the  state,  but  may  sue  the  guar- 
antor when  the  note  is  due.  Cooke  v.  Nathan, 
16  Barb.  (N.  Y)  342. 

Discontinuance  of  Suit.  —  Where  the  collection 
of  a  promissory  note  is  guaranteed,  the  person 
to  whom  the  note  is  delivered,  if  it  is  unpaid 
at  maturity,  is  bound  to  proceed  with  prompt 
diligence  to  enforce  its  payment.  If,  after  he 
commences  a  suit  against  the  maker  on  the 
note,  he  discontinues  it,  and  takes  from  him  a 
new  security  payable  on  a  future  date,  with- 
out the  consent  or  knowledge  of  the  guar- 
antor, the  latter  is  discharged.  Hart  v.  Hud- 
son, 6  Duer  (N.  Y  )  294. 

2.  United  States.  —  Camden  v.  Doremus, 
3  How.  (U.  S.)  515. 

Connecticut.  —  Perkins  v.  Catlin,  11  Conn. 
213,  29  Am.  Dec.  282;  Ranyon  v.  Sherwood,  26 
Conn.  437;  Allen  v.  Rundle,  50  Conn.  9,  47 
Am.  Rep.  599. 

Illinois, — Judson  v.  Gookwin,  37  111.  286; 
Dillman  v.  Nadelhoffer,  160  111.  125. 

Iowa.  — See  Durand  v.  Bowen,  73  Iowa  573; 
Summers  v.  Barrett,  65  Iowa  292. 

Maine.  —  Huntress  v.  Patten,  20  Me.  28. 

Massachusetts.  —  Miles  v.  Linnell,  97  Mass. 
298;  Sanfotd  v.  Allen,  1  Cush.  (Mass.)  473. 

Minnesota.  —  Brackett  v.  Rich,  23  Minn.  485, 
23  Am.  Rep.  703;  Dewey  v.  W.  B.  Clark 
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The  Principle  on  Which  These  Decisions  Proceed  is  that  the  condition  to  which  the 
guarantor  is  pledged  is  a  practice  of  due  —  that  is,  proper,  just,  reasonable  — 
diligence;  not  to  the  performance  of  acts  which  were  obviously  useless,  from 
which  expense  and  injury  might  arise,  but  from  which  advantage  certainly 
could  not.  The  ascertainment  upon  correct  and  sufficient  proofs  of  an  entire 
or  notorious  insolvency  is  recognized  by  the  law  as  answering  the  demand  of 
due  diligence,  and  as  dispensing,  under  such  circumstances,  with  the  more 
dilatory  evidence  of  a  suit.1 

The  Latter  Rule  Seems  More  Reasonable,  and  is  certainly  supported  by  the  weight 
of  authority.  In  addition  to  the  cases  cited  holding  that  suit  is  not  necessary 
in  case  of  insolvency,  there  are  also  a  considerable  number  of  decisions  which 
hold  that  in  case  of  insolvency,  demand  and  notice  of  default  are  not  neces- 
sary to  fix  the  liability  of  the  guarantor,  and  under  these  decisions  it  would  of 
course  be  unnecessary  to  sue  the  principal.2 

Burden  of  Proof.  —  Where  suit  is  brought  upon  a  guaranty  without  first  bring- 
ing suit  against  the  principal,  the  burden  of  proof  is  upon  the  guarantee  to 
show  the  insolvency  of  the  principal.3 

(b)  Where  Guarantee  Holds  Collateral  Security.  —  As  already  shown,  where  the 
guaranty  is  conditional  it  is  a  condition  precedent  to  the  guarantor's  liability 
that  the  guarantee  diligently  prosecute  legal  proceedings  against  the  principal 
and  exhaust  all  legal  remedies  against  him  before  having  recourse  to  the 
guarantor,  unless  the  principal  be  insolvent,  and  in  some  jurisdictions  even 
this  will  not  excuse  the  prosecution  of  suit.  It  follows  then  that  the  guaranty 
of  a  debt  secured  by  a  mortgage  on  real  estate  or  chattels  creates  no  obligation 
on  the  part  of  the  guarantor  to  pay  until  after  the  foreclosure  of  the  mortgage 
and  failure  to  obtain  payment  from  the  mortgaged  property.4 

b.  What  Diligence  Required  of  Guarantee.  —  The  diligent  and 
honest  prosecution  of  a  suit  to  judgment  and  an  execution  issued  thereon 
returned  unsatisfied  are  regarded  as  constituting  one  of  the  extreme  tests  of 
the  contract  for  due  diligence  implied  in  a  guaranty  of  this  nature.  They  are 
at  least  prima  facie  evidence  of  sufficient  diligence  to  hold  the  guarantor,  and 


Invest.  Co.,  48  Minn.  130,  31  Am.  St.  Rep. 
623. 

Mississippi.  —  Wren  v.  Pearce,  4  Smed.  & 
M.  (Miss.)  91. 

Arortk  Carolina.  —  Williams  v.  Collins,  2 
Murph.  (6  N.  Car.)  47. 

Ohio. — Stone  v.  Rockefeller,  29  Ohio  St. 
625. 

Pennsylvania.  —  McDoal  v.  Yeomans,  8 
Watts.  (Pa.)  361;  McClurg  v.  Fryer,  15  Pa.  St. 
293;  Janes  v.  Scott,  59  Pa.  St.  178,  98  Am. 
Dec.  328;  Woods  v.  Sherman,  71  Pa.  St.  100; 
Brown  v.  Brooks,  25  Pa.  St.  210;  Isett  v. 
Hoge,  2  Watts  (Pa  )  128. 

Texas.  —  Shepard  v.  Phears,  1  Tex.  App. 
Civ.  Cas.,  §  168. 

Vermont.  —  Dana  v.  Conant,  30  Vt.  246;  Bull 
v.  Bliss,  30  Vt.  127;  Wheeler  v.  Lewis,  11  Vt. 
265;  Benton  v.  Fletcher,  31  Vt.  418;  Fosters. 
Barney,  3  Vt.  60;  Russell  v.  Buck,  11  Vt.  166; 
Sylvester  v.  Downer,  iS  Vt.  32. 

West  Virginia.  —  Middle  States  Loan,  etc., 
Co.  v.  Engle,  45  W.  Va.  588. 

Guaranty  of  Collection.  —  A  guaranty  of  col- 
lection is  an  undertaking  to  pay  if  payment 
cannot  be  obtained  from  the  maker  of  the 
note  by  the  exercise  of  due  and  reasonable 
diligence,  and  if  such  maker  is  at  its  maturity 
so  insolvent  that  suit  will  be  useless,  and  so 
continues,  legal  proceedings  against  him  be- 
fore resorting  to  the  guarantor  are  not  neces- 
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sary.  Brackett  v.  Rich,  23  Minn.  485,  23  Am. 
Rep.  703. 

1.  Camden  v.  Doremus,  3  How.  (U.  S.)  533; 
Brackett  v.  Rich,  23  Minn.  489,  23  Am.  Rep. 
703- 

2.  See  supra,  this  section,  subdiv.  2.  a.  (2) 
(6)  Effect  of  Insolvency  of  Principal. 

3.  Allen  v.  Rundle,  50  Conn.  9,  47  Am.  Rep. 
599' 

4.  Exhaustion  of  Collateral  Security  Necessary 

—  Michigan. — Johnson  v.  Shepard,  35  Mich. 
115;  Barnes  v.  Baker,  2  Mich.  377;  Barman  v. 
Carhartt,  10  Mich.  338;  Aldrich  v.  Chubb,  35 
Mich.  350. 

Minnesota.  —  Dewey  v.  W.  B.  Clark  Invest. 
Co.,  48  Minn.  130,  31  Am.  St.  Rep.  623. 

New  York.  —  Newell  v.  Fowler,  23  Barb.  (N. 
Y.)  628;  Vanderkemp  v.  Shelton,  n  Paige 
(N.  Y.)  28,  1  Clarke  (N.  Y.)  321. 

Vermont.  —  Brainard  v.  Reynolds,  36  Vt.  615. 

Wisconsin.  —  Borden  v.  Gilbert,  13  W  is.  670. 

Property  Covered  by  Mortgage  to  Which  Mort- 
gagor Has  No  Title.  —  Where  it  has  been  estab- 
lished by  a  suit  in  replevin  that  part  of  the 
property  covered  by  the  mortgage  does  not  be- 
long to  the  mortgagor,  it  is  not  a  condition 
precedent  to  a  suit  against  one  who  has  guar- 
anteed a  note  secured  by  such  mortgage  that 
the  mortgagee  should  foreclose  against  the 
property,  title  to  which  is  not  in  the  mort- 
gagor. Briggs  v.  Norris,  67  Mich.  325. 
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will  in  general  be  sufficient  to  render  him  liable  on  his  guaranty.1  Neverthe- 
less there  may  be  cases  in  which  something  more  may  be  due  than  simply 
suing  out  legal  process  and  letting  it  run  its  course.  The  presumption  of 
due  diligence  arising  therefrom  may  be  overcome  by  proof  of  want  of  good 
faith  in  the  creditor,  and  by  proof  that  the  failure  to  recover  from  the  debtor 
was  in  consequence  of  the  creditor's  neglect  to  do  what  other  prudent  creditors 
in  like  circumstances  would  ordinarily  have  done.8 

As  to  the  Diligence  Eequired  in  Commencing  Suit,  it  is  impossible  to  define  it  with 
any  degree  of  certainty.  It  must  vary  with  the  circumstances  of  each  par- 
ticular case.3  Some  decisions  lay  down  the  general  rule  that  the  question  of 
diligence  is  one  of  fact  for  the  jury,4  while  others  hold  that  this  is  a  question 
of  law  for  the  court.5  In  other  decisions  it  is  held  that  if  the  facts  are  undis- 
puted the  question  whether  reasonable  diligence  has  been  exercised  in  com- 
mencing suit  is  one  of  law;  but  that  if  the  facts  are  disputed,  or  when  undis- 
puted if  they  are  of  such  a  nature  that  reasonable  men  might  differ  in  regard 
to  inferences  proper  to  be  drawn  from  them,  then  these  inferences  are  to  be 
drawn  by  the  jury  under  proper  instructions  from  the  court.6  According  to 
a  considerable  number  of  decisions  due  diligence  in  the  absence  of  special 
circumstances  requires  suit  to  be  brought  at  the  first  regular  term  of  court 
after  maturity  of  the  claim  guaranteed.7  This  rule,  of  course,  is  not  of  uni- 
versal application.  It  will  be  sufficient  if  reasonable  diligence  is  used  in  all  the 
circumstances  of  the  case  in  prosecuting  the  claim  against  the  principal  debtor, 
and  if  the  creditor  suffers  a  term  to  elapse  after  the  debt  falls  due  without 
suit,  it  being  apparent  that  the  guarantor  suffered  no  injury  by  the  delay,  the 
latter  will  nevertheless  be  liable  under  his  guaranty.8  Where  after  the  claim 
becomes  due  the  creditor  delays  suit  until  the  principal  debtor  becomes 
insolvent,  the  guarantor  will  be  discharged  if  no  excuse  for  the  delay  is  shown.9 

c.  Waiver  of  Diligence.  —  Diligence  in  prosecuting  a  claim  against  the 
principal  debtor  may  be  waived  by  the  guarantor,10  and  the  waiver  may  be  by 

( 

1.  Diligent  Exhaustion  of  Legal  Remedies  5.  Graham  v.  Bradley,  5  Humph.  (Term.)' 
Usually  Sufijieat  Diligence. — Camden  v.  Dore-      476;  Battle  *.  Little,  1  Dev.  L.  (12  N.  Car.)^ 

mas,  3  Hjiv.  (U.  S.)  515;  Aldrich  v.  Chubb,  35  381. 

Mich.  350;  Pollock  v.  Hoag,  4  E.  D.  Smith  (N.  6.  Mead  v.  Parker,  in  N.  Y.  262;  Craig?/. 
Y.)473;  Backus  v.  Sliipherd,  11  Wend.  (N.  Y.)  Parkis.  40  N.  Y.  181,  ico  Am.  Dec.  469.  See 
629;  Jones  v.  Ashford,  79  N.  Car.  172;  Brown  also  Tissue  v.  Hanna,  158  Pa.  St.  384;  Day  *. 
v.  Brooks,  25  Pa.  St.  21  r;  Gilbert  v.  Henck,  30       Elmore,  4  W  is.  iqo. 

Pa.  St.  205;  Woods  v.  Sherman.  7t  Pa.  St.  100.  7.  At  What  Teim  of  Court  Suit  Should  Be 
8.  Pre3atnpti3a  of  Diligence  fron  Exhaustion  of  Brought.  —  Janvier  v.  Mulford,  2  Harr.  (Del.) 
Legal  Re:n9ii83,  Hosv  Overcoai9. —  Hoffman  v.  28;  Bestor  v.  Walker,  9  111.  2;  Rcbinson  v. 
Bichtel,  52  Pa.  St.  igi;  Brovvn  v.  Brooks,  25  Olcott,  27  111.  181;  Dillman  v.  Nadelhcffer,  16c 
Pa.  St.  210;  Overton  v.  Tracey.  14  S.  &  R.  111.  126;  Vooihies  v.  Atlee,  29  Iowa  49;  Du- 
(Pa.)  327;  National  Loan,  etc.  Assoc.  v.  l.icht-  rand  v.  Bowen,  73  Iowa  573;  Kies  v.  Ufft,  I 
enwalner,  100  Pa.  St.  103,  45  Am.  Rep.  359.      Cow.  (N.  Y.)98;  Moakley  v.  Riggs.  19  Johns. 

In  support  of  the  view  above  stated,  it  was      (N.  Y.)  6q,  10  Arr.  Dec.  196;  Graham  v.  Brad- 
said  in  Hoffman  v.  B;chtel,  52  Pa.  St.  194,       ley,  5  H  umph.  (Tenn.)  476. 
that  the  creditor  "may  often  know  that  the  8.  Thotrias      V\  cods.  4  Cow.  (N  Y.)  173. 

debtor  has  tangible  property  quite  sufficient  to  9.  Delay  Until  Principal  leccaes  Insolvent. — 
satisfy  the  debt  which  the  sheriff  without  his  Crane  v.  Wheeler,  48  Minn.  207;  Keaines  v. 
aid  cannot  discover.  Surely,  due  diligence  in  Montg  m.rv,  4  W.  Va.  29. 
such  circumstances  requires  him  to  do  more  Delay  in  Prosecuting  Claim  Held  Sufficient  to 
than  put  an  execution  into  the  hands  of  the  Release  Guarantor.  —  A  delay  ot  five  and  a  half 
officer  of  the  law.  No  jury  would  doubt  that  years  after  maturity  of  the  debt.  Tiffany  v. 
vigilant  creditors  would  do  more  if  they  had  Willis,  30  Hun  (N.  Y.)  266;  a  delay  of  four 
no  surety  or  guarantor  for  the  debt."  years.  Bouche  v.  Louttit,  104  Cal.  230;  a  delay 

3.  Diligence  in  Commencing  Suit  —  How  Deter-  of  two  years,  Stackpole  v.  Dakota  L.  &  T.  Co., 
mined.  —  Hoffman  v.  Bechtel,  52  Pa.  St.  193,  10  S.  Dak.  389;  a  delay  of  sixteen  months, 
Rudy  v.  Wolf,  16  S.  &  R.  (Pa.)  79.  Sears  v.  Van  Dusen,  25  Mich.  351;  a  delay  of 

4.  Whether  Question  of  Fact  or  Law.  —  Rudy  fifteen  months,  Crane  v.  Wheeler,  48  Minn. 
v.  Wolf,  16  S.  &R.(Pa.)7q;  Johnston  v.  Chap-  207;  a  delay  of  nine  months,  Northern  Ins. 
man,  3  P.  &  W.  (Pa.)  18;  Hoffman  v.  Bechtel,  Co.  v.  Wright,  76  N.  Y.  448;  a  delay  of  six 
52  Pa.  St.  193;  National  Loan,  etc.,  Assoc.  v.  months,  Craig  v.  Parkis,  40  N.  Y.  181.  100 
Lichtenwalner,  100  Pa.  St.  103,  45  Am.  Rep.     Am.  Dec.  469. 

359.  10.  Waiver  of  Diligence.  —  Terrell  v.  Smith,  8 
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parol  agreement.1  Where  a  guarantor,  when  an  obligation  becomes  due, 
requests  the  creditor  not  to  sue  thereon,  his  undertaking  from  being  contingent 
becomes  an  absolute  one,  and  cannot  be  again  rendered  contingent  by  a  subse- 
quent request  to  sue.2 

VII.  Assignment  and  Negotiability  —  1.  Introductory  Statement.  —  The 
decisions  frequently  use  the  word  "negotiable"  to  express  two  widely  differ- 
ent ideas:  first,  the  mere  right  of  the  holder  of  the  instrument  transferred 
to  sue  in  his  own  name  thereon;  and  second,  that  the  holder  takes  the  instru- 
ment transferred  free  from  any  of  the  equities  and  defenses  which  may  be  set 
up  as  between  the  original  parties.  This  careless  nomenclature  has  caused 
much  confusion,  and  makes  it  exceedingly  difficult  to  determine  with  any 
degree  of  certainty  the  exact  point  decided  by  some  cases.  In  discussing  the 
assignment  and  negotiability  of  contracts  of  guaranty,  the  writer  has  kept  in 
view  this  distinction,  and  the  deductions  drawn  are  in  reference  to  the  par- 
ticular kind  of  negotiability  meant  by  each  decision  in  which  the  question 
arose.  Inasmuch  as  there  is  great  conflict  of  authority  in  the  decisions, 
some  of  which,  at  least,  is  attributable  to  the  kind  of  instrument  or  contract 
guaranteed,  it  was  deemed  best  to  consider  the  question  in  reference  to  the 
kind  of  contracts  guaranteed,  and  this  has  accordingly  been  done.  It  may  be 
stated,  however,  as  a  general  proposition,  that  the  weight  of  authoiity  is  to 
the  effect  that  at  common  law  contracts  of  guaranty  are  not  negotiable  in 
either  sense  mentioned;  that  at  most  the  transferee  of  a  guaranty  acquires 
only  an  equitable  title,  to  enforce  which  suit  must  be  brought  in  the  name  of 
the  original  promisee.3 

2.  Guaranty  of  Notes  —  By  a  Separate  Instrument.  —  A  guaranty  of  a  note  or  bill 
contained  in  a  separate  instrument  is  not  negotiable  merely  because  the  paper 
guaranteed  has  that  quality.  The  right  of  a  transferee  of  choses  in  action  to 
hold  them  free  from  the  equities  existing  against  them  in  a  prior  holder's 
hands  attaches  only  to  negotiable  instruments.*  Neither  is  it  negotiable  in 
the  sense  that  the  transferee  can  sue  thereon  in  his  own  name.5    But  it  seems 

Conn.  426;  Goodwin  v.  Buckman,  n  Iowa  2.  Effect  of  Subsequent  Bequest  to  Sue. —  Ege 

308;  Sigourney  v.  Wetherell,  6  Met.  (Mass.)  v.  Barnitz,  8  Pa.  St.  304. 

553;  Mead  v.  Parker,  ill  N.  Y.  259;   Ege  v.  3.  See  decisions  cited  in  subsequent  sub- 

Barnitz,  8  Pa.  St.  304;  Day  v.  Elmore,  4  Wis.  divisions  of  this  section. 

190.  Offer  of  Guaranty.  —  A  mere  offer  of  guaranty 

1.  What  Amounts  to  a  Waiver.  —  If,  at  the  in-  which  is  inoperative  until  acted  upon  is  not 

Stan:e  and  request  of  the  guarantor,  and  upon  assignable.     Schoonover  v.  Osborne,  (Iowa 

the  faith  of  his  promise,  diligence  is  not  used  1899)  79  N.  W.  Rep.  263. 

in  enforcing  collection,  the  guarantor  will  be  Assignee  in   Bankruptcy.  —  A n  assignee  in 

deemed  to  have  waived  the  exercise  of  dili-  bankruptcy  of  a  person  in  whose  favor  a  guar, 

gence.      Goodwin    v.    Buckman,    11    Iowa  anty  has  been  given  mav  sue  on  the  guaranty. 

308.  Walton  v.  Dodson,  3  C.  '&  P.  162,  14  E.  C.  L. 

Where,  after  such  negligence  of  the  holder  250. 
of  a  guaranteed  note  as  has  deprived  him  of  Guaranties  under  Seal.  —  Noone but  the  party 
any  lsgal  claims  on  the  guaranty,  the  guaran-  to  whom  a  guaranty  under  seal  is  given  can 
tor  on  demand  of  theholder  paid  him  the  interest  sue  on  it,  although  given  for  the  benefit  ol 
due  on  the  note,  knowing  and  protesting  that  others.  The  rule  is  well  established  with  re- 
he  was  not  liable  on  his  guaranty,  it  was  held  spect  to  contracts  under  seal,  although  there 
that  he  had  waived  the  holder's  negligence  are  cases  to  the  contrary,  that  none  but  parties 
and  continued  to  be  liable  to  him  on  the  guar-  to  su.h  contracts  can  sue  upon  them,  and  this, 
anty.  Sigourney  v.  Wetherell,  6  Met.  (Mass.)  too,  although  the  contract  be  for  the  benefit  of 
553.  others.    Woonsocket  Rubber  Co.  v.  Banigan, 

So  it  has  been  held  that  a  promise  to  pay  by  (R.  I.  1899)  42  Atl.  Rep.  512. 
the  guarantor  after  the  default  of  his  principal  Guaranty  Negotiable  in  Its  Terms. —  It  has 
is  an  admission  of  due  diligence.  Tinkum  v.  been  said  that  a  guaranty  may  in  its  terms  be 
Duncan.  1  Grant  Cas.  (Pa.)  228;  Peck  v.  Bar-  made  negotiable,  and  that  when  so  drawn 
ney,  13  Vt.  93.  action  will  lie  upon  it  in  the  name  of  any  sub- 
But  where  the  creditor  has  been  guilty  of  sequent  holder.  Ketchell  v.  Burns,  24  Wend, 
laches  in  proceeding  against  the  principal,  and  (N.  Y  )  456. 

in  a  suit  against  the  guarantor  relies  upon  a  4.  Guaranty  by  Separate  Instrument  Not  Nego- 

subsequent  admission  of  liability,  the  acknowl-  tiable.  —  Barlow  v.  Myers,  64  N.  Y.  41,  21  Am. 

edgment  ought  to  be  clear  and  not  inferential.  Rep.  582,  reversing  3  Hun  (N.  Y.)  720. 

Forney  v.  Bard,  4  Brews.  (Pa.)  84.  5.  Transferee  Cannot  Sue  in  His  Own  Name.— 
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that  the  guaranty  may  be  assigned  together  with  the  note,  and  the  holder  will 
thereby  be  invested  with  the  equitable  title  thereto.1 

Guaranty  Indorsed  on  Note.  —  According  to  a  number  of  decisions,  a  guaranty 
indorsed  on  a  note  which  is  general  and  unrestricted  in  its  terms  passes  with 
the  title  to  the  note,  and  in  the  hands  of  a  bona  fide  holder  is  not  subject  to 
any  defenses  which  may  be  set  up  as  between  the  original  parties.2  It  is  said 
that  in  such  case  the  guaranty  runs  with  the  instrument  on  which  it  is  written 
and  partakes  of  its  quality  of  negotiability,  that  any  person  having  the  legal 
interest  in  the  principal  instrument  takes  in  a  like  manner  the  incident,  and 
the  guaranty  may  be  sued  upon.3  Another  line  of  decisions,  considerably 
larger  in  number,  go  to  the  other  extreme  and  hold  that  such  a  guaranty  can- 
not be  transferred  to  a  third  person  so  as  to  give  him  a  legal  title  to  proceed 
in  his  own  name  against  the  guarantor,4  and  this  rule  has  been  held  to  apply 
whether  the  guaranty  is  indorsed  on  the  note  by  the  payee  5  or  by  a  third 
party.8  There  yet  remains  to  be  considered  a  third  class  of  decisions  which 
seems  to  stand  on  middle  ground  between  the  two  classes  already  cited. 
Briefly  stated,  the  rule  laid  down  by  these  decisions  is  that  the  transferee  of 
a  note  on  which  a  guaranty  is  indorsed  may  sue  thereon  in  his  own  name,  but 
that  the  assignee  takes  it  subject  to  all  the  defenses  which  might  have  been 
interposed  against  it  in  the  hands  of  the  assignor.7 


McLaren  v.  Watson,  26  Wend.  (N.  Y.)  425,  37 
Am.  Dec.  260;  Gamvvell  v.  Pomeroy,  121 
Mass.  207.  Compare  Gould  v.  Ellery,  39  Barb. 
(N.  Y)  163. 

In  McLaren  v.  Watson,  26  Wend.  (N.  Y.) 
425,  37  Am.  Dec.  260,  it  was  said  that  a  gen- 
eral guaranty  of  payment  of  a  note,  by  a  sep- 
arate instrument,  without  claiming  any  per- 
son as  the  party  guaranteed,  is  a  valid  instru- 
ment and  may  be  enforced  by  any  one  who 
advances  money  upon  it,  declaring  upon  it  as 
upon  a  promise  to  himself;  but  such  guaranty 
is  not  negotiable,  and  consequently  action  can 
be  brought  upon  it  only  in  the  name  of  the 
person  in  whose  hands  it  first  became  avail- 
able. 

1.  Transferee     Acquires    Equitable    Title.  — 

Arents  v.  Com.,  18  Gratt.  (Va.)  770;  McLaren 
v.  Watson,  26  Wend.  (N.  Y.)  425,  37  Am.  Dec. 
260. 

2.  Guaranty  Indorsed  on  Note  Held  Negotiable. 

—  Jackson  v.  Foote,  12  Fed.  Rep.  37;  Webster 
v.  Cobb,  17  III.  466;  Ellsworth  v.  Harmon,  101 
111.  277;  Commercial  Bank  v.  Cheshire  Provi- 
dent Inst.,  59  Kan.  361;  State  Nat.  Bank  v. 
Haylen,  14  Neb.  480;  Heard  v.  Dubuque 
County  Bank,  8  Neb.  10,  30  Am.  Rep.  811; 
Partridge  v.  Davis,  20  Vt.  499. 

3.  Reason  for  Holding.  —  Webster  v.  Cobb,  17 
III.  459- 

4.  Rule  that  Transferee  Cannot  Sue  in  His  Own 

Name  —  Maine.  —  Springer  v.  Hutchinson,  19 
Me.  360. 

Massachusetts. — Taylor  v.  Binney,  7  Mass. 
479;  Tuttle  v.  Bartholomew,  12  Met.  (Mass.) 
452  [overruling  Blakely  v.  Grant,  6  Mass.  386; 
Upham  v.  Prince,  12  Mass.  14];  Belcher  v. 
Smith,  7  Cush.  (Mass.)  482;  True  v.  Fuller,  2t 
Pick.  (Mass.)  140. 

Michigan.  —  Tinker  v.  McCauley,  3  Mich. 
188. 

New  Jersey,  —  Hayden  v.  Weldon,  43  N.  J. 
L.  128. 

New  York.  —  Lamourieux  v.  Hewit,  5  Wend. 
(N.  Y.)  307;  Miller  v.  Gaston,  2  Hill  (N.  Y.) 
192. 


Pennsylvania.  —  McDoal  v.  Yeomans,  8 
Watts  (Pa.)  36] ;  Beckley  v.  Eckert,  3  Pa.  St. 
292;  Northumberland  County  Bank  v.  Eyer, 
58  Pa.  St.  97;  Moore  v.  Shinn,  1  Phila.  (Pa.) 
20,  7  Leg.  Int.  (Pa.)  7. 

Tennessee. — Turley  v.  Hodge,  3  Humph. 
(Tenn.)  73. 

Wisconsin. — Ten  Eyck  v.  Brown,  3  Pin. 
(Wis.)  452. 

Suit  by  Transferee  Against  Other  Parties  than 
the  Guarantor.  —  A  com  ract  of  guaranty  of  pay- 
ment of  a  negotiable  instrument  by  trie  payee 
thereof  is  not  itself  negotiable;  but  the  note 
itself  is  negotiated  by  the  same  instrument 
which  creates  the  guaranty,  and  while  the 
guaranty  does  not  pass  to  subsequent  holders 
of  the  note,  it  nevertheless  operates  as  an 
assignment  of  the  note  in  such  sense  that  the 
subsequent  holders  may  sue  other  parties  than 
the  guarantor.  Myrick  v.  Hasey,  27  Me.  9, 
46  Am.  Dec.  583. 

5.  Guaranty  by  Payee.  —  Springer  v.  Hutch- 
inson, 19  Me.  360;  Tuttle  v.  Bartholomew,  12 
Met.  (Mass.)  452;  Taylor  v.  Binney,  7  Mass. 
479;  Belcher  v.  Smith,  7  Cush.  (Mass.)  482; 
McDoal  v.  Yeomans,  8  Watts  (Pa.)  361;  Turley 
v.  Hodge,  3  Humph.  (Tenn.)  73. 

6.  Guaranty  by  Third  Person.  —  Levi  v.  Men- 
dell,  1  Duv.  (Ky.)  79;  True  v.  Fuller,  21  Pick. 
(Mass.)  140;  Ten  Eyck  v.  Brown,  3  Pin.  (Wis.) 
452. 

7.  Rule  that  Transferee  May  Hold  in  His  Own 
Name  —  United  States.  —  Central  Trust  Co.  v. 
Wyandotte  First  Nat.  Bank,  101  U.  S.  68. 

Arkansas.  —  Killian  v.  Ashley,  24  Ark,  511. 
91  Am.  Dec.  519. 

Connecticut.  —  Lemmon  v.  Strong,  59  Conn. 
448,  21  Am.  St.  Rep.  123. 

Iowa.  —  Dubuque  First  Nat.  Bank  v.  Car- 
penter, 41  Iowa  518;  Carter  v.  Dubuque,  35 
Iowa  416. 

Michigan.  —  Waldron  v.  Harring,  28  Mich. 
493;  Russell  v.  Klink,  53  Mich.  161 ;  Green  v. 
Burrows,  47  Mich.  70;  Phelps  v.  Church,  65 
Mich.  231. 

Minnesota.  —  Phelps  v.  Sargent,  69  Minn. 
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3.  Guaranty  of  Bon&3.  —  Where  a  bond  has  been  assigned  with  a  guaranty 
by  the  assignor  for  the  payment  of  it,  it  has  been  held  that  the  guaranty  runs 
with  the  bond  into  whosesoever  hands  it  may  pass,  and  while  the  assignee  may 
not  maintain  an  action  in  his  own  name,  suit  may  be  instituted  in  the  name 
of  the  assignor  for  his  use.1  But  it  has  been  held  that  where  bonds  are  pay- 
able to  bearer,  they  need  no  indorsement  to  pass  title,  and  a  guaranty  indorsed 
thereon  passes  with  delivery  of  the  bonds,  and  the  holder  can  sue  thereon  in 
his  own  name.2 

4.  Guaranty  of  Letters  of  Credit.  —  A  letter  of  credit  addressed  to  a  particu- 
lar person  is  not  assignable.3 

5.  Guaranty  of  Mortgages.  —  Where  a  mortgage  is  assigned  with  a  guaranty 
of  payment  thereof  by  the  mortgagee,  such  guaranty  is  not  personal,  and  the 
assignee  may  assign  it  with  the  bond  and  mortgage.4  So  it  has  been  held 
that  where  without  consideration  a  person  joins  with  a  mortgagee  in  indorsing 
a  general  guaranty  on  a  bond  and  mortgage,  in  order  to  enable  the  latter  to 
sell  the  property  to  a  contemplated  purchaser,  he  is  liable  under  the  guaranty 
to  a  different  purchaser  to  whom  the  mortgage  is  subsequently  sold  by  the 
mortgagee  and  who  takes  it  relying  upon  the  guaranty.3 

VIII.  Revocation  of  Guakanties.  —  So  far  as  the  question  of  revoking 
guaranties  is  concerned,  they  are  divisible  into  two  classes:  first,  where  the 
consideration  is  entire,  that  is,  where  it  passes  wholly  at  one  time;  second, 
where  the  consideration  is  fragmentary,  supplied  from  time  to  time,  and  there  - 


118;  Harbord  v.  Cooper,  43  Minn.  466;  Wood 
v.  Bragg,  (Minn.  1899)  78  N.  W.  Rep.  93. 

New  York.  —  Everson  v.  Gere,  122  N.  Y.  290. 

Extinction  of  Guaranty.  —  The  payee  of  a 
note  indorsed  theieon  a  guaranty  of  its  collec- 
tion, and  transferred  it  for  value;  but,  it  not 
being  paid  at  maturity,  he  was  obliged  to  take 
it  up.  He  subsequently  sold  the  note,  to  the 
plaintiff,  stipulating  that  he  considered  it 
worthless  and  that  the  plaintiff  must  take  it  at 
his  own  risk.  It  was  held  that  the  plaintiff 
could  not  maintain  an  action  on  the  guaranty; 
that  it  must  be  regarded  as  functus  officio  ; 
and  that  there  was  no  intent  to  transfer  it  with 
the  note.  Gallagher  v.  White,  31  Barb.  (N. 
Y.)  92. 

Assignment  by  Simple  Delivery  Sufficient. — 
Where  it  is  considered  that  the  guaranty  is 
assignable  so  as  to  permit  [he  assignee  to  sue 
thereon  in  Sis  own  name,  the  assignment  may 
be  made  by  simple  delivery.  A  written  as- 
signment is  not  necessary.  Green  v.  Marble, 
37  Iowa  95;  Gould  v.  Ellery,  39  Barb.  (N.  Y.) 
163. 

Indorsement  to  One  Person  Where  Consideration 
Paid  by  Another.  —  It  has  been  held  that  a  gen- 
1  'il  guaranty  to  the  payee  of  a  note,  when  in- 
dorsed to  one  person,  though  the  consideration 
fcr  the  transfer  was  paid  by  another  person 
who  was  the  real  party  in  interest,  accrues  to 
the  benefit  of  the  latter,  so  that  on  the  assign- 
ment to  him  of  the  note  and  mortgage  security 
hf  may  maintain  an  action  on  the  guaranty. 
Wood  v.  Bragg,  (Minn.  1899)  78  N.  W.  Rep.  93. 

1.  Guaranty  of  Bonds.  —  Ashland  Bank  v. 
Jones,  16  Ohio  St.  145;  Reed  v.  Garvin,  12  S. 
&  R.  (Pa.)  100;  Beckley  v.  Eckert,  3  Pa.  St. 
292;  Smith  v.  Dickinson,  6  Humph.  (Tenn.) 
261,  44  Am.  Dec.  306.  See  also  Arents  v. 
Com.,  18  Gratt.  (Va.)  750,  in  which  case  it  was 
held  that  if  the  contract  of  guaranty  of  a 
coupon  bond,  transferable  by  delivery,  is  not 
negotiable  at  law  along  with  the  bond  and 


coupons,  it  is  assignable  in  equity,  and  an  in- 
terest passes  in  it,  in  equity,  to  each  success- 
ive holder  of  the  bond  or  coupon. 

2.  Louisville  Trust  Co.  v.  Louisville,  etc., 
R.  Co.,  75  Fed.  Rep.  433;  Toppan  v.  Cleve- 
land, etc.,  R.  Co.,  1  Flipp.  (U.  S.)  74,  where  it 
was  held  that  the  indorsement  of  guaranty  of 
payment  upon  a  negotiable  bond  of  a  railroad 
company,  having  coupons  attached,  and  made 
before  the  security  is  delivered,  is  negotiable 
together  with  the  instrument  on  which  it  is 
indorsed,  and  is  as  available  in  the  hands  of 
the  holder  as  is  the  right  to  sue  upon  the  bonds 
themselves;  Craig  v.  Parkis,  40  N.  Y.  181,  100 
Am.  Dec.  469,  in  which  case  it  was  held  that 
the  assignment  of  a  bond  and  mortgage  gives 
to  the  assignee  the  benefit  of  and  the  right  to 
sue  upon  a  guaranty  of  collection  subse- 
quently indoised  upon  the  bond  by  a  previous 
assignor,  although  such  guaranty  is  not  in 
terms  transferred  with  the  principal  obliga- 
tion. 

3.  Letters  of  Credit  to  Particular  Person  Not 
Assignable.  —  Robbins  v.  Bingham,  4  Johns. 
(N.  Y.)  476;  Sollee  v.  Meugy,  1  Bailey  L.  (S. 
Car.)  620.  See  also  Friedlander  v.  New  York 
Plate  Glass  Ins.  Co.,  38  N.  Y.  App.  Div.  146. 

4.  Stillman  v.  Northrup,  109  N.  Y.  473. 

5.  Tucker  v.  Blaudin,  48  Hun  (N.  Y.)  439, 
affirmed  125   N.   Y.   699,     Compare  Briggs  v. 
Latham,  36  Kan.  206,  in  which  it  appealed  that 
L.,  without  any  consideration  therefor,  wrote,  • 
upon  a  mortgage  securing  certain  negotiable 
notes,  the   following  guaranty:    "  I  hereby 
guarantee  the  payment  of  the  within  mort-. 
gage."    He  did  not  execute  either  the  notes: 
or  the  mortgage,  and  never  owned  either.  It 
was  held  that  the  guaranty  was  not  a  nego- 
tiable contract,  and  that  even  though  the  notes 
were  properly  indorsed  to  a  subsequent  bona 
fide  purchaser,  L.  might  nevertheless  set  up 
as  against  such  purchaser  the  want  of  consii' 
eration  for  the  guaranty  and  suit  thereon. 

t?o  Volume  XIV. 


Joint  and  Several 


GUARANTY. 


Liability  of  Guarantors. 


fore  divisible.1  Guaranties  of  the  first-mentioned  class  are  not  revocable  by 
the  guarantor,  and  are  not  terminated  by  his  death  and  notice  of  tbat  fact, 
unless  this  intention  is  plainly  expressed  in  the  guaranty  itself.8  On  the 
other  hand,  guaranties  of  the  second  class,  commonly  known  as  continuing 
guaranties,  may  be  withdrawn  on  notice,  in  the  absence  of  anything  in  the 
guaranty  to  the  contrary,  and  the  guarantor  will  not  be  affected  by  any  trans- 
action between  the  principal  obligor  and  the  guarantee  subsequent  to  the 
notice.3  Where  the  guaranty  is  for  advances  to  be  made  from  time  to  time 
to  the  principal  obligor,  it  is  divisible  as  to  each  advance,  and  ripens  as  to 
each  advance  into  an  irrevocable  promise  or  guaranty  only  when  the  advance 
is  mide.4  In  order  to  revoke  a  guaranty  the  language  should  be  clear  and 
explicit.5 

By  Death  of  Guarantor.  —  According  to  some  decisions,  a  continuing  guaranty 
is  ipso  facto  revoked  by  the  death  of  the  guarantor,  and  is  not  operative  as  to 
subsequent  transactions  even  though  the  guarantee  had  no  knowledge  of  the 
guarantor's  death  at  the  time  when  such  transactions  took  place.6  Other 
decisions  maintain  the  contrary  doctrine,  and  the  authorities  for  these  differ, 
ent  holdings  seem  to  be  fairly  well  balanced  in  point  of  numbers.7  Neverthe- 
less, a  mere  notice  of  the  death  of  the  guarantor  will  work  a  revocation  of  the 
guaranty,8  unless  the  guaranty  provides  that  a  special  notice  of  revocation 
shall  be  necessary  to  determine  the  guaranty  on  the  death  of  the  guarantor* 

IX.  Joint  and  Several  Liability  of  Guarantors.  —  A  guaranty  which  is 
expressed  in  the  singular  number,  but  executed  by  two  or  more  persons,  is 
joint  and  several.10    A  guaranty  expressed  in  the  plural  number,  as,  for 


1.  Classes  of  Guaranties.  —  Lloyd's  v.  Harper. 
16  Ch.  D.  319;  National  Eagle  Bank  v.  Hunt, 
16  R.  I.  148. 

Revosation  of  Offer  to  Guarantee.  —  A  mere 
promise  to  guarantee,  not  accepted  or  acted 
upon,  may  be  revoked  by  a  notice  to  the  guar- 
antee. Potter  v.  Gronbeck,  117  111  404;  see 
also  Offoid  v.  Davies.  12  C.  B.  N.  S.  748,  104  E. 
C.  L.  74S. 

2.  Not  Revocable  Where  Consideration  Entire 
and  Indivisible.  —  Lloyd's  v.  Harper,  16  Ch.  D. 
319;  Culvert  v.  Gordon,  3  M.  &  R.  124;  Green 
v.  Young,  8  Me.  14,  22  Am.  Dec.  218;  Ker- 
nochan  v.  Murray,  ill  N.  Y.  306,  7  Am.  St. 
Rep.  744. 

3.  Guaranties  for  Divisible  Consideration  Revo- 
cable—  England.  —  Sanderson  v.  Aston,  L.  R. 
8  Exch.  73;  Burgess  v.  Eve,  L.  R.  13  Eq. 
460;  Coulthart  v.  Clementson,  5  Q.  B.  D.  46; 
Offord  v.  Davies,  12  C  B.  N.  S.  748.  104  E.  C. 
L.  748;  Lloyd's  v.  Harper.  16  Ch.  I).  290; 
Phillips  v.  Foxall,  L.  R.  7  Q.  B.  666. 

Connecticut.  —  Gay  v.  Ward,  67  Conn.  147. 

Indiana.  —  La  Rose  v.  Logansport  Nat. 
Bank,  102  Ind.  332;  Conduitt  v.  Ryan,  3  Ind. 
App.  1. 

New  York.  —  Emery  v.  Baltz.  94  N.  Y.  415; 
McKecknie  v.  Ward,  58  N.  Y.  541,  17  Am. 
Rep.  281;  Hunt  v.  Roberts,  45  N.  Y.  691. 

North  Carolina.  —  Singer  Mfg.  Co.  v. 
Draughan,  121  N.  Car.  88,  61  Am.  St.  Rep. 
657. 

Rhode  Island.  —  National  Eagle  Bank  v. 
Hunt,  16  R.  I.  148. 

Virginia. — Tischler  v.  Hofheimer,  83  Va.  35. 

Compare  Calvert  v.  Gordon,  3  M.  &  R.  124; 
Rapp  v.  Phoenix  Ins.  Co.,  113  111.  399. 

4.  Coulthart  v.  Clementson,  5  Q.  B  D.  46. 
6.  Requisites  of  Notice.  —  Lanusse  v.  Barker. 

3  Wheat.  (U.  S.)  101. 
6.  Revocation  by  Death  of  Guarantor.  —  Aitken 


v.  Lang.  (Ky.  1899)  51  S.  W.  Rep.  154:  Hyland 
v.  Habich,  150  Mass.  112,  15  Am.  St.  Rep.  174; 
Jordan  v.  Dobbins,  122  Mass. ,168,  23  Am.  Rep. 
305;  Slagle  v.  Forney,  22  W.  N.  C.  (Pa.)  457, 
(Pa.  1888)  15  Atl.  Rep.  427;  Michigan  State 
Bank  v.  Leavenworth,  28  Vt.  209. 

In  Hyland  v.  Habich,  150  Mass.  112,  15  Am. 
St.  Rep.  174,  it  was  held  that  the  guaranty  ol 
the  payment  by  another  of  gocds  to  be  sold  in 
the  future,  secured  by  a  moitgage  on  land,  is 
revoked  by  the  death  of  the  guarantor,  and 
thereupon  the  land  may  be  redeemed  from  the 
mortgage  upon  payment  for  the  goods  sold  up 
to  that  time. 

Death  of  One  of  Several  Guarantors.  —  In  Beck- 
ett v.  Addyman,  9  Q.  B.  D.  783,  it  was  held 
that  the  death  of  one  of  the  co-guarantors,  un- 
der a  joint  and  several  continuing  guaianty, 
does  not,  of  itself,  determine  the  future 
liability  of  a  surviving  co-guarantor;  while  in 
Home  Nat.  Bank  v.  Waterman,  134  111.  461,  it 
was  held  that  the  death  of  one  of  several  guar- 
antors works  a  revocation  of  any  authority 
previously  existing  to  extend  the  time  of  pay- 
ment of  an  indebtedness. 

7.  Revocation  by  Death  of  Guarantor  and  Notice. 
—  Coulthart  v.  Clementson,  5  Q.  B.  D.  46; 
Harriss  v.  Fawcett,  L.  R.  15  Eq.  311;  In  re 
Silvester,  (1895]  I  Ch.  573;  Reg.  v.  Leming,  7 
U.  C.  Q.  B.  306;  Gay  v.  Ward,  67  Conn.  157; 
National  Eagle  Bank  v.  Hunt,  16  R.  1,  148; 
Knotts  v.  Butler,  ro  Rich.  Eo   (S.  Car.)  143. 

8.  Notice  of  Death  —  When  Sufficient.  —  Coul- 
thart v.  Clementson,  5  Q.  B.  D.  46;  Gay  v. 
Ward,  67  Conn.  157;  National  Eagle  Bank  v. 
Hunt.  16  R.  I.  14S. 

9.  When  Special  Notice  of  Revocation  Neces- 
sary.—  In  re  Silvester,  (1895)  I  Ch.  573. 

10.  What  Is  a  Joint  and  Several  Guaranty.  — 
Fond  du  Lac  Harrow  Co.  v.  Haskins,  51  Wis. 
135.    See  also  Bagle\  v.  Cohen,  121  Cal.  604, 
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instance,  "  We  guarantee,"  and  executed  by  several  persons,  is  also  a  joint 
and  several  guaranty.1  So  where  the  words  used  are,  "  We  and  each  of  us" 
guarantee,  etc.,  the  guaranty  will  be  construed  to  be  joint  and  several.2  Where 
persons  jointly  guarantee  payment  of  a  note  they  do  not  stand  in  the  relation 
of  principal  and  surety,  but  each  is  a  principal,  and  neither  one  is  discharged 
by  the  negligence  of  the  holder  of  the  note  in  not  compelling  payment  by  the 
other  of  his  equitable  share.3  Judgment  against  one  or  more  joint  guarantors 
bars  an  action  against  the  others.  When  the  contract  is  joint,  and  not  joint 
and  several,  the  entire  cause  of  action  is  merged  in  the  judgment.4 

X.  Rights  of  Guarantor  Against  Principal.  —  Where  one  who  has  guaran- 
teed the  debt  of  another  pays  the  debt  guaranteed,  the  law  raises  an  implied 
promise  on  the  part  of  the  principal  to  reimburse  the  guarantor,  and  on  pay- 
ment of  the  debt  the  guarantor  has  an  immediate  right  of  action  against  the 
principal.5  Where  one  of  several  guarantors  pays  the  debt  for  which  all  were 
bound,  he  has  thereby  a  separate  right  of  action  against  the  principal  for 
whom  he  paid  the  money,  which  cannot  be  defeated  by  evidence  of  payment 
to  another  of  the  guarantors.6  One  who  has  verbally  guaranteed  the  debt  of 
another  at  his  request  may  pay  the  debt  and  recover  the  amount  so  paid  in 
an  action  against  the  original  debtor,  and  the  statute  of  frauds  will  be  no 
defense  to  such  action,  although  it  would  be  a  defense  to  an  action  brought 
on  the  guaranty.7  No  one  is  bound  to  set  up  the  statute  of  frauds  for  the 
benefit  of  another  in  a  personal  action  against  himself  upon  a  claim  the  obliga- 
tion of  which  he  recognizes  as  founded  in  good  faith  and  right.8 

XI.  Operation  of  Statute  of  Limitations.  —  The  statute  of  limitations 
begins  to  run  in  favor  of  the  guarantor  from  the  time  when  a  right  of  action 
against  him  accrues.9  After  a  cause  of  action  on  the  principal  contract  has 
become  barred  by  the  statute  of  limitations,  no  subsequent  acknowledgment 


where  it  was  held  that  under  a  statute  which 
establishes  a  presamption  that  a  promise  in 
the  singular  number  but  sign.d  by  several 
persons  is  both  joint  and  several,  a  guaranty 
as  follows,  "  I,  E.  C,  do  hereby  guarantee," 
etc.,  when  subscribed  by  him  and  another  can- 
not be  construed  to  be  the  obligation  of  only 
one  with  the  other  as  witness  merely. 

1.  Gage  v.  Mechanics'  Nat.  Bank,  79  111. 
62.  See  also  Louisiana,  etc.,  R,  Co.  v.  Dil- 
lard,  (La.  1899)  26  So.  Rep  451. 

2.  Wisconsin  M.  &  F.  Ins.  Co.  Bank  v. 
Wilkin.  95  Wis.  in,  60  Am.  St.  Rep.  86. 

Several  Guaranty  —  Illustrated.  —  On  J  une  12, 
1877,  a  judgmsH  was  recovered  against  B. 
On  March  27,  1878,  one  thousand  one  hundred 
and  fifty  dollars  of  this  judgment  was  entered 
to  the  use  of  J.  K.,  and  on  June  27,  1879,  the 
balance  was  entered  to  the  use  cf  W.  M.  P. 
On  April  5,  1883,  the  following  order  was  filed: 
"  Mr.  S  ,  Cl'k:  Please  enter  the  above  judg- 
ment to  the  use  of  B.  R.  E  ,  and  I  guarantee 
its  payment."  This  order  was  signed  by  boih 
J.  K.  and  W.  M.  P.  In  an  action  on  such 
guaranty  brought  by  B.  R.  E.  against  the  ad- 
ministrators of  J.  K.  it  was  held  that  the  guar- 
antee of  J.  K.  was  several  and  not  joint  with 
W.  M  P.,  and  was  only  intended  to  cover  so 
much  of  the  judgment  as  he  had  an  interest  in. 
Little  v.  Edwards,  69  Md.  499.  So  it  has  been 
held  that  a  guaranty  of  payment  by  one  in 
writing,  on  which  writing  another  adds,  "  I 
*  *  *  make  myself  hereby  jointly  responsi- 
ble," is  not  a  joint  guaranty.  Camp  v.  Janes, 
6  Ohio  417.  But  see  Castner  v.  Slater,  50  Me. 
212,  in  which  the  court  arrived  at  the  opposite 
conclusion  in  construing  a  similar  document. 


3.  Operation  and  Effect  of  Joint  Guaranty.  — 

Gage  v.  Mechanics'  Nat.  Bank,  79  111.  62. 

4.  Effect  of  Judgment  Against  One  Joint  Guar- 
antor. —  Brady  v.  Reynolds,  13  Cal.  3t. 

5.  Implied  Promise  to  Reimburse  Guarantor. — 
See  Cotton  v.  Alexander,  32  Kan.  339;  Kim- 
mel  v.  Lowe,  28  Minn.  265. 

6.  Right  of  One  of  Several  Guarantors  Who  Has 
Paid  Debt.  —  Lowry  v.  Lumbermen's  Bank,  2 
W.  &  S.  (Pa.)  210. 

Statutory  Assignment  of  Judgment.  —  The 
Texas  statutes  provide  that  when  a  surety  is 
compelled  to  pay  a  judgment  the  judgment 
shall  be  considered  assigned  to  him,  and  he 
may  have  execution  against  the  principal  on 
the  judgment.  Under  this  statute  it  has  been 
held  that  where  judgment  is  recovered  against 
the  guarantor  the  court  may  in  the  same  suit 
render  judgment  over  in  favor  of  the  guar- 
antor against  the  principal  without  any  plead- 
ing in  that  behalf.  Slaughter  v.  Moore,  17 
Tex.  Civ.  App.  233. 

7.  Payment  by  Guarantor  of  Debt  Within  Stat- 
ute of  Frauds. —  Beal  v.  Brown,  13  Allen 
(Mass.)  114,  Lee  v,  Stowe,  57  Tex.  444. 

8.  Godden  v.  Pierson,  42  Ala.  370;  Cahill  v. 
Bigelow,  r8  Pick.  (Mass.)  369;  Ames  v.  Jack- 
son, 115  Mass.  512;  Lee  v .  Stowe,  57  Tex.  444. 

9.  Lehigh  Coal,  etc.,  Co.  v.  Blakeslee,  7  Pa. 
Dist.  32;  Sollee  v.  Meugy,  1  Bailey  L.  (S. 
Car.)  620;  State  Bank  v.  Knotts,  10  Rich.  L. 
(S.  Car.)  543,  70  Am.  Dec.  234;  Wofford 
v.  Unger,  55  Tex.  480. 

Continuing  and  Limited  Guaranties. — Where 
the  guaranty  is  continuing  and  one  on  which 
loans  are  made  from  time  to  time,  the  statute 
of  limitations  does  not  begin  to  run  in  favor 


1161 


Volume  XIV. 


What  Will  Operate 


GUARANTY. 


as  Discharge  of  Guarantor. 


by  the  principal  debtor  can  take  the  case  out  of  the  statute  as  to  the  guarantor. 
The  principal  and  guarantor  are  liable  on  distinct  grounds,  and  the  subsequent 
acts  of  the  former  in  relation  to  the  original  obligation  cannot  be  imputed  to 
the  latter  any  further  than  those  of  a  stranger.1 

XII.  What  Will  Opebate  as  Discharge  of  Guarantor  —  1.  Extinguish- 
ment or  Satisfaction  of  Principal  Obligation.  —  Where  the  principal  obligation  is 
satisfied  or  extinguished,  this  will  operate  to  release  the  guarantor,2  and  if  the 
principal  obligation  is  satisfied  in  part,  the  guarantor  will  be  discharged 
pro  tanto.3  A  tender  of  the  amount  due  on  the  obligation  will  discharge  the 
guarantor  although  the  guarantee  refuses  to  receive  it.4 

2.  Alteration  of  Contract  Guaranteed  —  a.  Statement  of  Rule.  —  As 
already  shown  in  another  connection,  the  guarantor  cannot  be  held  beyond 
the  precise  terms  of  his  contract.  His  liability  cannot  be  extended,  by  impli- 
cation or  construction,  beyond  the  terms  of  the  contract;  to  the  extent  and  in 
the  manner  and  under  the  circumstances  pointed  out  in  his  obligation  he  is 
bound,  and  no  further.5  Any  material  variation  to  which  he  did  not  consent 
will  operate  to  discharge  him  from  all  liability  on  the  guaranty.6    The  rule 


of  the  guarantor  until  default  of  payment  is 
made.  State  Bank  v.  Knotts,  10  Rich.  L.  (S. 
Car.)  543,  70  Am.  Dec.  234.  It  has  been  held, 
however,  that  where  a  guaranty  is  limited  to 
a  single  transaction  the  statute  begins  to  run 
in  favor  of  the  guarantor  from  the  time  when 
the  guaranty  is  accepted.  Sollee  v.  Meugy,  1 
Bailey  L.  (S.  Car.)  620. 

Guaranty  of  Genuineness  of  Signature.  —  The 
statute  of  limitations  begins  to  run  at  once  on 
the  guaranty  of  the  genuineness  of  a  signa- 
ture. Such  a  guaranty  is  an  implied  contract 
on  the  part  of  the  guarantor  to  be  responsible 
to  any  party  purchasing  or  making  a  transfer 
of  the  certificate  the  signature  to  which  is 
guaranteed.  In  the  case  of  a  forgery  this  im- 
plied promise  is  broken  when  made.  The 
right  of  action  accrues  at  once,  and  therefore 
the  statute  begins  to  run  at  the  same  time. 
Lehigh  Coal,  etc.,  Co.  v.  Blakeslee,  7  Pa. 
Dist.  32. 

Guaranty  of  Debt  Barred  by  Statute  of  Limita- 
tions. —  The  guaranty  of  a  debt,  though  made 
after  the  right,  of  action  thereon  is  barred  by 
the  statute  of  limitations,  is  an  enforceable 
obligation.  Miles  v.  Linnell,  97  Mass.  298; 
Flack  v.  Neill,  22  Tex.  253.  In  an  action  on  a 
written  promise  to  pay  a  claim  against  a  third 
person,  the  question  whether  the  claim  was 
barred  as  against  such  third  person  prior  to 
the  execution  of  the  written  promise  is  imma- 
terial.   Shadburne  v.  Daly,  76  Cal.  355. 

1.  Meade  v.  M'Dowell,  5  Binn.  (Pa.)  195. 

2.  Datisfaction  or  Extinguishment  of  Principal 
Obligation.  —  Irons  v.  Manufacturers'  Nat. 
Bank,  36  Fed.  Rep.  843;  Piano  Mfg.  Co.  v. 
Parmenter,  41  111.  App.  635;  Jamieson  v.  Holm, 
69  111.  App.  rig;  Lozier  v.  Graves,  91  Iowa  482; 
Miles  v.  Linnell,  97  Mass.  298:  Webb  v.  Dick- 
inson, 11  Wend.  (N.  Y.)  62;  Smith  v.  Morgan, 
3  Dev.  L.  (14  N.  Car  )  511. 

Where  a  Note  Is  Declared  Void  by  Decree  in 
Equity,  the  guarantor  of  such  note  will  be  dis- 
charged although  he  is  not  a  party  to  the  suit. 
Jamieson  v.  Holm,  69  111.  App.  119. 

If  the  Principal  Obligation  Is  Satisfied  by  a  Re- 
sort to  Other  Security  the  guarantor  will  be  dis- 
charged. Georgia  State  Bldg.,  etc.,  Assoc.  v. 
American  Invest.,  etc.,  Co.,  1:01  Ga.  413. 

Reconveyance  of  Property  Transferred.  —  Where 


a  mortgage  is  retained  on  land  conveyed  to 
secure  the  purchase  price,  one  who  guarantees 
the  payment  of  interest  on  the  mortgage  is  re- 
leased by  a  reconveyance  of  the  land  in  satis- 
faction of  all  claims  against  the  mortgagor. 
Lozier  v.  Graves,  91  Iowa  4.82. 

Rescission  of  Contract  of  Sale.  —  Where  the  de- 
fendants guaranteed  payment  of  part  of  the 
notes  given  for  the  purchase  price  of  land, 
they  are  released  from  liability  on  their  guar- 
anty on  a  rescission  of  the  contract  of  sale. 
Glassell  v.  Coleman,  94  Cal.  260. 

Inability  to  Perform  Contract  Through  Act  of 
Guarantor  —  Release  of  Principal.  —  Where  one 
guarantees  the  performance  of  a  contract  and 
agrees  to  pay  a  certain  amount  as  damages  in 
case  of  nonperformance,  release  of  the  princi- 
pal by  the  guarantee,  on  his  inability  to  per- 
form the  contract,  does  not  discharge  the  guar- 
antor if  this  inability  to  perform  is  caused  by 
the  guarantor.  Lyman  v.  Babcock,  40  Wis. 
503- 

Burden  of  Proving  Discharge.  —  The  burden  is 

on  the  defendant  to  prove  a  discharge  pleaded 
by  him  in  a  suit  on  a  guaranty.  Meyer  v. 
Blakemore,  54  Miss.  570. 

3.  Extinguishment  of  Part  of  Claim.  —  Solary 
v.  Stultz,  22  Fla.  263;  Price  v.  Webster,  30  Ga. 
802;  Oberndorff  v.  Union  Bank,  31  Md.  126,  I 
Am.  Rep.  31;  Sweet  v.  Newberry,  92  Mich. 
515;  Eddy  v.  Sturgeon.  15  Mo.  199;  Marx  v. 
Schwartz,  14  Oregon  177. 

4.  Tender  of  Amount  Due  —  Effect  on  Guaranty. 
—  Joslyn  v.  Eastman,  46  Vt.  258.  See  also 
McAllister  v.  Pitts,  (Neb.  1899)  78  N.  W.  Rep. 
711. 

5.  See  supra,  this  title,  Rules  of  Construction 
and  Interpretation. 

6.  Material  Changes  Discharge  Guarantor  — 
England.  —  Backhouse  v.  Hall,  6  B.  &  S.  570, 
118  E.  C.  L.  507;  Myers  v.  Edge,  7  T.  R.  250; 
Glyn  v.  Hertel,  8  Taunt.  208,  4  E.  C.  L.  72; 
Bacon  v.  Chesney,  1  Stark.  192,  2  E.  C.  L. 
80. 

United  States.  —  Cremer  v.  Higginson,  I 
Mason  (U.  S.)  323;  Evans  v.  Lawton,  34  Fed. 
Rep.  233;  Foerderer  v.  Moors,  91  Fed.  Rep. 
476. 

Connecticut.  —  Weed  v.  Grant,  30  Conn.  74. 
Georgia.  —  Hanson  v.  Crawley,  41  Ga.  305. 
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stated  presupposes,  of  course,  that  the  agreement  to  alter  the  contract  is  a 
valid  one.  If  for  any  reason  it  is  void  and  inoperative,  the  guarantor  will  not  be 
released.1  And  the  same  is  the  case  where  a  proposition  to  alter  the  contract 
by  one  of  the  parties  thereto  is  not  accepted  by  the  other.8  So  where  a  con- 
tract provides  that  certain  changes  may  be  made,  the  guarantor  of  such  con- 
tract is  not  discharged  by  the  making  of  such  changes.3 

b.  Application  of  Rule.  —  In  applying  the  rules  stated  it  has  been 
held  that  a  guarantor  will  be  released  in  case  time  of  payment  is  extended,4 
or  if  the  time  of  payment  be  shortened,5  or  if  the  contract  is  altered  so  as  to 
include  an  obligation  to  pay  interest,6  by  a  change  in  the  firm  whose  obliga- 
tions were  guaranteed,7  by  giving  credit  in  excess  of  the  amount  guaran- 


Illinois.  —  Tillotson  v.  Herrick,  66  111.  App. 
660;  Morrill  v.  Baggott,  157  111.  240. 

Indiana.  —  Weed  Sewing  Mach.  Co.  v. 
Winchel,  107  Ind.  260;  Judah  v.  Zimmerman, 
22  Ind  388. 

Iowa. — Springer  Lithographing  Co.  v. 
Graves,  97  Iowa  3g. 

Kentucky.  —  Supreme  Ct.  of  Pennsylvania, 
1  Ky.  L.  Rep.  226. 

New  Hampshire.  —  Watriss  v.  Pierce,  32  N. 
H.  574- 

New  Jersey.  —  Bloomington  Min.  Co.  v. 
Searles,  (N.  J.  1899)  42  Atl.  Rep.  840. 

New  York.  —  Henderson  v.  Marvin,  (Supm. 
Ct.  Gen.  T.)  11  Abb.  Pr.  (N.  Y.)  142;  National 
Mechanics'  Banking  Assoc.  v.  Conkling,  90  N. 
Y.  116,  43  Am.  Rep.  146;  Paine  v.  Jones,  76 
N.  Y.  278;  Stewart  v.  Ranney,  (C.  PI.  Gen.  T.) 
26  How.  Pr.  (N.  Y.)  279;  Wright  v.  Johnson,  8 
Wend.  (N.  Y.)  512;  Leeds  v.  Dunn,  10  N.  Y. 
469;  Granl  v.  Smith,  46  N.  Y.  97;  Walrath  v. 
Thompson,  6  Hill  (N.  Y.)  540;  Dobbin  v.  Brad- 
ley, 17  Wend.  (N.  Y.)  422;  Page  v.  Krekey, 
137  N.  Y.  307,  33  Am.  St.  Rep.  731;  Robertson 
v.  Sully,  157  N.  Y.  624. 

Ohio.  —  Donley  v.  Liberty  Imp.  Bank,  40 
Ohio  St.  47. 

Pennsylvania.  —  North  American  Land  Co.'s 
Estate,  60  Pa.  St.  247. 

South  Carolina.  —  Yaeger  Flour  Mill  Co.  v. 
Rawls,  41  S.  Car.  331. 

Texas.  —  Gardner  v.  Watson,  76  Tex.  25; 
Mann  v.  Dublin  Cotton-Oil  Co.,  (Tex.  Civ. 
App.  1899)  50  S.  W.  Rep.  190. 

Vermont.  — Corlies  v.  Estes,  31  Vt.  653. 

Wisconsin.  —  W.  W.  Kimball  Co.  v.  Baker, 
62  Wis.  526. 

See  generally  the  title  Alteration  of  In- 
struments, vol.  2,  p.  181. 

Consent  to  Alteration  of  Contract.  —  It  is,  of 
course,  competent  for  the  guarantor  to  consent 
to  an  alteration  of  the  contract,  but  when  it  is 
sought  to  enforce  a  guaranty  on  a  contract 
which  has  been  altered,  it  must  be  affirma- 
tively shown  that  he  consented  to  the  altera- 
tion. North  American  Land  Co.'s  Estate,  60 
Pa.  Si.  247;  Supreme  Ct.  of  Pennsylvania,  I 
Ky.  L.  Rep.  226. 

What  Is  Not  an  Alteration  of  the  Contract.  — 
A  guaranty  of  the  payment  of  rent  is  not  re- 
leased by  an  agreement  collateral  to  the  lease 
to  the  effect  that  the  lessee,  on  making  certain 
improvements,  should  be  allowed  a  certain 
amount  of  credit  on  the  rent  to  accrue.  This 
agreement  is  purely  collateral  to  the  lease; 
none  of  its  provisions  is  altered,  nor  are  any 
obligations  out  of  it  modified  or  suspended. 
Morrill  v.  Baggott,  157  111.  240. 

116' 


1.  Void  Agreement  to  Alter  Contract  —  Effect.  — 

Slaughter  v.  Moore,  17  Tex.  Civ.  App.  233,  in 
which  case  it  was  held  that  an  agreement 
without  consideration  to  change  the  time  of 
delivery  was  void  and  did  not  operate  to  re- 
lease the  guarantor. 

2.  Proposition  to  Alter  Which  Is  Not  Accepted. 

—  Walker  v.  Forbes,  25  Ala.  139,  60  Am.  Dec. 
498. 

3.  Contract  Providing  for  Changes. —  Miller  v. 

Eccles,  155  Pa.  St.  36.  See  also  John  A.  Tol- 
man  Co.  v.  Griffin,  in  Mich.  301. 

4.  See  infra,  this  section,  Extension  of  Time 
of  Payment  or  Performance. 

5.  Shortening  Time  of  Payment.  —  Bacon  v. 
Chesney,  1  Stark.  192,  2  E.  C.  L.  80;  Hender- 
son v.  Marvin,  (Supm.  Ct.  Gen.  T.)  11  Abb. 
Pr.  (N.  Y.)  142;  Stewart  v.  Ranney,  (C.  PI. 
Gen.  T.)  26  How.  Pr.  (N.  Y.)  279;  Walrath  v. 
Thompson,  6  Hill  (N.  Y.)  540. 

Guaranty  of  Payment  of  Goods  to  Be  Furnished 
at  Different  Bates.  —  A  guaranty  for  goods  fur- 
nished on  six  months'  credit  cannot  be  appor- 
tioned, and  part  of  the  goods  furnished  on  four 
months  and  part  on  six  months,  without  re- 
leasing the  surety.  Leeds  v.  Dunn,  10  N.  Y. 
469. 

Averaging  Dates  of  Purchases.  —  Where  on 
purchase  of  goods  a  third  person  guarantees 
the  payment  to  a  certain  amount,  based  upon 
a  credit  of  six  months  from  the  dates  of  the 
respective  purchases,  and  the  dates  of  the  sev- 
eral purchases  are  averaged  and  the  notes  of 
the  purchaser  are  taken,  dated  on  the  average 
date,  whereby  the  term  of  credit  is  extended 
as  to  some  items  and  diminished  as  to  oihers, 
the  guarantor  is  discharged.  Stewart  v.  Ran- 
ney, (C.  PI.  Gen.  T.)  26  How.  Pr.  (N.  Y.)  279. 

6.  Altering  Contract  so  as  to  Include  Interest. 

—  Springer  Lithographing  Co.  v.  Graves,  97 
Iowa  39. 

7.  Change  in  Membership  of  Firm.  —  Back- 
house v.  Hall,  6  B.  &  S.  507,  118  E.  C.  L.  507; 
Schoonover  v.  Osborne,  (Iowa  1899)  79  N.  W. 
Rep.  263;  Burch  v.  De  Rivera,  53  Hun  (N.  Y.) 
367.  See  also  City  Nat.  Bank  v.  Smith,  1  Ky. 
L.  Rep.  351,  in  which  case  it  was  held  that 
where  A.  pledged  certain  bonds  as  collateral 
security  for  P.  and  C,  on  a  note  to  the  bank 
not  yet  due,  and  the  firm  of  C.  P.  &  Co.  suc- 
ceeded P.  and  C.  and  renewed  the  loan,  and  an- 
other firm  succeeded  C.  P.  &  Co.,  and  they 
again  renewed  the  loan,  the  collaterals  were 
released,  A.  not  having  consented.  And  see 
Donley  v.  Liberty  Imp.  Bank,  40  Ohio  St.  47, 
in  which  case  it  was  held  that  a  guaranty  of 
A.'s  debts  is  not  a  guaranty  of  the  debts  of  A. 
&  Co. 
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teed,1  by  delivery  of  goods  payment  for  which  is  guaranteed  at  a  place  other 
than  that  specified  in  the  guaranty,3  by  the  acceptance  of  notes  of  a  different 
description  from  those  whose  payment  was  guaranteed,3  by  the  giving  of 
another  note  in  place  of  the  one  guaranteed,4  by  change  of  a  contract  to  pay 
in  specie  to  a  contract  to  pay  in  currency,5  by  appropriation  of  a  guaranty  to 
the  discharge  of  an  existing  debt,  when  the  guaranty  contemplated  future 
loans,6  by  the  delivery  of  goods  instead  of  money  as  stipulated  in  the  guar- 
anty,7 by  a  change  in  a  building  contract,  the  performance  of  which  is  guaran- 
teed, authorizing  the  addition  of  a  new  story  to  the  building,8  or  by  the 
making  of  a  new  contract  by  which  the  amount  of  damages  then  due  for  breach 
of  the  original  contract  is  made  payable  on  a  future  date  and  on  terms  differ- 
ing from  those  imposed  by  the  original  agreement.9 

Alterations  Which  Do  Not  Discharge  the  Guarantor.  —  On  the  other  hand,  it  has  been 
held  that  a  party  who  guarantees  the  payment  of  an  itemized  bill  is  not 
released  by  the  substitution  of  other  goods  of  the  same  kind  and  price.10 
So  it  has  been  held  that  a  change  in  the  form  of  the  indebtedness,  as,  for 
instance,  changing  part  of  an  account  into  notes,  does  not  discharge  the 
guarantor.11 


Apportionment  of  Debt  Among  Members  of  Firm 
On  Dissolution. —  Where  money  is  advanced  to 
a  partnership  under  a  truaranty,  and  the  part- 
nership is  dissolved,  and  the  debt  is  then  car- 
ried, by  the  request  cf  the  debtors,  to  their 
separate  accounts,  according  to  their  portion 
of  interest  in  the  partnership,  and  the  creditor 
gives  to  the  partners,  separately,  credit  for 
such  proportion  and  discharges  the  partner- 
ship account  by  .carrying  it  to  such  separate 
account,  and  no  notice  is  given  to  the  guar- 
antor, he  is  discharged  from  all  responsibility. 
Cremer  v.  Hig^inson,  I  Mason  (U.  S.)  323. 

1.  Giving  Credit  in  Excess  of  Amount  Guaran- 
teed. —  W.  W.  Kimball  Co.  v.  Baker,  62  Wis. 
526;  Supreme  Ct.  of  Pennsylvania,  I  Ky.  L. 
Rep.  226;  Bloomington  M:n.  Co.  v.  Searles, 
(N.  J.  1899)  42  All.  Rep.  840.  Compare  Fisk 
v.  Stone,  6  Dak.  35,  in  which  case  it  was  held 
that  where  the  amount  guaranteed  was  three 
hundred  dollars  and  a  credit  of  ihree  hundred 
and  two  dollars  was  given,  the  guarantor  was 
not  thereby  released. 

2.  Page  v.  Krekey,  137  N.  Y.  307,  33  Am.  St. 
Rep.  731- 

3.  Divis  Sewing  Mach.  Co.  v.  McGinnis,  45 
Iowi  538. 

4.  Weed  v.  Grant,  30  Conn.  74. 

5.  Hanson  v.  Crawley,  41  Ga.  305. 

6.  Glyn  v.  Hertel,  8  Taunt.  208,  4  E.  C. 
L.  72;  Wright  v.  Johnson,  8  Wend.  (N.  Y.) 
512. 

7.  Delivery  of  Goods  Instead  of   Money. — 

Wright  v.  Johnson,  8  Wend.  (N.  Y.)  512. 

8.  Change  in  Building  Contract.  —  Judah  v. 

Zimmerman,  22  Ind.  388. 

9.  Weed  Sewing  Mach.  Co.  v.  Winchel,  107 

Ind.  260. 

Other  Applications  of  Rule.  —  Where  a  guar- 
anty for  the  faithful  performance  of  duty  by 
an  agent  provides  that  the  contract  of  agency 
may  be  modified  by  agreement  in  writing  be- 
tween the  parties  thereto,  an  oral  modification 
of  this  contract  will  release  the  guarantor. 
Plunicett  v.  Davis  Sewing  Mach.  Co.,  84  Md. 
529. 

Where  the  defendant  guaranteed  that  B.  & 
S.  should  receive  the  pay  for  a  steam  engine 
and  two  boilers    of  a  given  capacity  and 


power,  particularly  described,  at  an  agreed 
price,  and  by  agreement  of  the  principals,  with 
the  consent  of  defendant,  an  engine  with  two 
boilers  and  of  a  greater  capacity  and  power,  at 
an  additional  price,  was  substituted,  this 
agreement  discharged  the  defendant  from  any 
liability.    Grant  v.  Smith,  46  N.  Y.  93. 

For  other  applications  of  the  rule,  see  Evans 
v.  Lawton,  34  Fed.  Rep.  233;  Tillotson  v.  Her- 
rick,  66  111.  App.  660;  Dobbin  v.  Bradley,  17 
Wend.  (N.  YO422;  Yaeger  Flour  Mill  Co.  v. 
Rawls,  41  S.  Car.  331. 

10.  Quinn  v.  Moss,  45  Neb.  614.  See  also 
Feustmann  v.  Gott,  65  Mich.  592,  where  it  was 
held  that  where  the  payment  of  goods  sold  is 
guaranteed,  the  liability  of  the  guarantor  is 
not  affected  by  the  fact  that  all  of  the  particu- 
lar goods  ordered  were  not  sent,  but  a  few  of 
other  kinds  substituted  in  their  place,  if  the 
order  as  filled  did  not  exceed  the  amount  of 
credit  provided  for  bv  the  guaranty. 

Exchange  of  Tnsatisfactory  Goods.  —  If  goods 
have  been  sold  and  delivered  upon  a  guaranty 
of  the  payment  of  the  puichase  money,  the 
guarantor  is  not  discharged  by  the  return  of  a 
portion  of  them  by  the  vendee,  with  complaint 
of  dissatisfaction,  and  the  subsequent  accept- 
ance thereof  by  him  under  a  new  agreement, 
by  which  his  objections  were  waived  and  a 
discount  from  the  original  price  of  the  goods 
was  made.  Rice  v.  Filene,  6  Allen  (Mass.) 
230. 

11.  Change  in  Form  of  Indebtedness.  —  Lennox 

v.  Murphy,  171  Mass.  370. 

Other  Alterations  Held  Not  to  Discharge  Guar- 
antor.—  Where  a  guaranty  covered  advances 
agreed  to  be  made  for  goods  to  be  delivered 
thereafter,  it  was  held  that  the  giving  of  ac- 
ceptances due  at  the  time  stated  in  the  con- 
tract guaranteed  did  not  constitute  such  a 
departure  from  the  contract  as  released  the 
guarantor,  even  though  such  acceptances  were 
given  before  the  time  specified  in  the  first 
advancement.  Sweet  v.  Newberry,  92  Mich. 
515- 

For  other  alterations  held  not  to  release  the 
guarantor,  see  Richter  v.  Frank.  41  Fed.  Rep. 
859;  Robertson  v.  Sully,  2  N.  Y.  App.  Div. 
152;  Noyes  v.  Nichols,  28  Vt.  159. 
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3.  Extension  of  Time  of  Payment  or  Performance.  —  It  is  a  well-settled  rule 
that  a  valid  agreement  for  extension  of  time  for  payment  or  performance,  for 
a  definite  period,  between  the  parties  to  the  principal  obligation,  without  the 
consent  or  subsequent  ratification  of  the  guarantor,  operates  to  release  him 
from  all  liability  on  the  principal  obligation,1  except  in  cases  where  the  rights 
of  the  guarantor  are  preserved  by  the  agreement  to  extend  the  time,2  or  in 
cases  where  the  contract  of  guaranty  provides  expressly  that  no  extension  of 
time  shall  operate  to  release  the  guarantor. ;|  The  extension  of  time  which 
will  operate  to  discharge  a  surety  must,  however,  be  under  some  agreement 
subsequent  to  and  distinct  from  the  principal  contract.4  Mere  indulgence  of 
the  principal  in  extending  the  time  of  payment,  not  predicated  upon  an  actual 
agreement,  will  not  operate  as  a  discharge  of  the  guarantor.5  And  this  agree- 
ment must  be  a  valid  and  binding  one,  founded  upon  a  sufficient  considera- 


1.  General  Rule  —  England.  —  Samuell  v. 
Howarih,  3  Meriv.  272;  Howell  v.  Jones,  I  C. 
M.  &  R.  07. 

California.  —  Gross  v.  Parroct,  16  Cal.  143. 

Florida.  —  Solary  v.  Stuhz,  22  Fla.  263; 
Herman  v.  Williams,  36  Fla.  136. 

Illinois.  —  Dodgson  v.  Henderson,  113  111. 
360;  Chicago  Trust,  etc.,  Bank  v.  Black,  72  111. 
App.  150;  Hurd  v.  Marple,  10  111.  App.  41S. 

Indiana.  —  Menifee  v.  Clark,  35  Ind.  304; 
Cross  v.  Wood.  30  Ind.  378. 

Iowa.  —  Springer  Lithographing  Co.  v. 
Graves,  97  Iowa  39;  Manning  v.  Alger,  85 
Iowa  6r7,  78  Iowa  185;  Davis  Sewing  Mach. 
Co.  :'.  McGinnis,  45  Iowa  538. 

Kentucky.  —  Emerson  v.  Dye,  6  Ky.  L.  Rep. 
592. 

Maryland.  —  Dixon  v.  Spencer,  59  Md.  246. 

Massachusetts.  —  Chace  v.  Brooks,  5  Cush. 
(Mass.)  43;  Bishop  v.  Eaton,  161  Mass.  496,  42 
Am.  St.  Rep.  437;  Carkin  v.  Savory,  14  Gray 
(Mass.)  528. 

Minnesota.  —  Cashing  v.  Cable,  54  Minn.  6. 

New  Hampshire.  —  State  Sav.  Bank  v.  Col- 
cord,  15  N.  H.  119,41  Am.  Dec.  685;  Merri- 
mac  County  Bank  v.  Brown,  12  N.  H.  320. 

New  Jersey.  —  Haskell  v.  Burdette,  35  N.  J. 
Eq.  31. 

New  York.  —  Hart  v.  Hudson,  6  Dner(N. 
Y.)  294;  Shipman  v.  Kelley,  9  N.  Y.  App.  Div. 
316;  Challenge  Corn  Planter  Co.  v.  Diel,  92 
Hun  (N.  Y.)  165;  Antisdel  v.  Williamson,  37 
N.  Y.  App.  Div.  167. 

Ohio.  —  Fithian  v.  Corwin,  17  Ohio  St.  118. 

Oklahoma. — See  Keokuk  Falls  Imp.  Co.  v. 
Kingsland,  etc.,  Mfg  Co  ,  5  Okla.  32. 

Pennsylvania.  —  Campbell  v.  Baker,  46  Pa. 
St.  243. 

What  Amounts  to  an  Extension  of  Time.  —  The 
taking  by  the  creditor  of  a  debtor's  note  for 
the  amount  of  his  indebtedness  raises  a  pre- 
sumption that  it  was  given  and  accepted  pur- 
suant to  an  agreement  that  the  time  of  the 
enforcement  of  collection  of  the  debt  should 
be  postponed  until  the  maturity  of  such  note, 
and  operates  as  an  extension  of  credit  which 
will  discharge  one  who  has  guaranteed  pay- 
ment of  the  debt.  Shipman  v.  Kelley,  (Supm. 
Ct.  Tr.  T.)  16  Misc.  (N.  Y.)  673. 

What  Is  Not  an  Extension  of  Time.  —  The  time 
of  payment  of  an  obligation  is  not  extended  by 
the  acceptance  by  the  creditor  of  a  note  of  the 
debtor,  by  which,  on  demand,  after  date,  he 
agrees  to  pay  the  amount  of  the  indebtedness, 
where  the  note  was  not  in  fact  delivered  to  the 


creditor  unlil  some  three  days  afler  its  date, 
and  the  note  consequently  became  due  like 
any  other  demand  note,  immediately  after  its 
delivery,  and  could  have  been  sued  on  at 
once.  Cincinnati  Fifth  Nat.  Bankz'.  Woolsey, 
31  N.  Y.  App.  Div.  62. 

So  where  two  persons  entered  into  a  con- 
tract by  which  one  of  them  guaranteed  a  debt 
of  a  third  person  to  the  oiher,  due  in  sixty 
days,  it  being  understood  that  the  sixty  days' 
credit  should  be  evidenced  by  a  promissory 
note,  it  was  held  that  the  taking  of  such  note, 
payable  in  sixty  das  s,  was  not  a  variance  of 
the  contract  because  of  the  addition  of  three 
days'  time  arising  from  the  fact  that  days  of 
grace  vvould  attach  to  the  note.  Best  Brewing 
Co  v.  Vinterum,  67  111.  App.  555. 

For  further  decisions  in  which  the  agree- 
ment was  hel  l  not  to  amount  to  an  extension 
of  time,  see  John  A.  Tolman  Co.  v.  Clements, 
98  Mich.  6;  Page  Belting  Co.  v.  Patker,  21 
N.  Y.  App.  Div.  160;  Beardsley  v.  Hawes,  71  1 
Conn.  39.  I 

Extension  of  Time  as  to  Portion  of  Instalments. 
—  Where  a  judgment  payable  by  instalments 
is  assigned  with  a  guaranty  of  collectibility, 
an  extension  of  time  of  payment  as  to  two  of 
such  instalments  does  not  discharge  the  guar- 
antor as  to  subsequenl  ones.  Wilson  v.  Gar- 
diner, 3S  Leg.  Int.  (Pa.)  310. 

Extension  of  Time  by  Agent.  —  Where  a  patty 
places  money  in  the  hands  of  another  to  loan 
for  him,  and  such  agent  makes  a  loan  of  the 
money,  transacting  all  the  business,  attending 
to  the  renewal  of  the  note,  and  in  the  course  of 
such  business  the  agent  extends  the  time  of 
payment  of  the  note,  for  a  valuable  considera- 
tion, without  the  knowledge  or  consent  of  ihe 
guarantor,  the  principal  will  be  bound  by  the 
act  of  the  agent  and  the  guarantor  released. 
Hurd  v.  Marple,  10  111.  App.  418. 

2.  Exceptions  —  Where  Rights  of  Guarantor 
Are  Saved. —  Hagey  v.  Hill,  75  Pa.  St.  108,  15 
Am.  Rep.  583. 

3.  Where  Contract  Provides  that  Extension  Shall 
Not  Release.  —  Koenigsberg  v.  Lennig,  161  Pa. 
St.  171. 

4.  Separate  Agreement  to  Extend  Time  Neces- 
sary.—  Hayes  v.  Wells,  34  Md.  512;  Campbell 
v.  Baker,  46  Pa.  St.  243;  Tobin  Canning  Co. 
v.  Fraser,  61  Tex.  |.ii. 

5.  There  Indulgence  of  Creditor  Does  Not  Re- 
lease Guarantor.  —  Shaff stall  v.  McDaniel,  152 
Pa.  St.  598;  Tobin  Canning  Co.  v.  Fraser,  81 
Tex.  407. 
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tion ; 1  in  other  words,  such  an  agreement  as  would  prevent  the  creditor  from 
bringing  suit  before  the  expiration  of  the  extended  time.2  So  in  order  to  dis- 
charge the  guarantor  it  is  necessary  that  the  extension  of  time  be  for  a  definite 
period.3  A  guarantor  may,  of  course,  consent  to  an  extension  of  time,  or  he 
may  subsequently  ratify  an  agreement  for  extension.4  But  to  prevent  a 
release  of  the  guarantor  on  an  extension  of  time,  it  must  be  affirmatively  shown 
that  he  consented  thereto.5  Where  an  extension  of  time  is  given  without  the 
consent  of  the  guarantor,  he  will  be  released  from  his  obligation  on  the  princi- 
pal contract  although  the  guarantor  was  in  fact  not  injured  thereby,6  or 
indeed  was  benefited  by  such  extension.7 

4.  Taking  Other  Security  for  Debt.  —  The  mere  taking  of  collateral  security 
by  the  person  in  whose  favor  the  guaranty  operates  will  not  discharge  the 
guarantor  unless  there  is  an  extension  of  time  for  payment.8  If  an  exten- 
sion of  time  is  granted,  the  guarantor  will,  of  course,  be  discharged.9 

5.  Fraud  and  Duress — Fraud.  — Where  one  is  induced  to  guarantee  a  con- 
tract by  the  misrepresentations  of  the  guarantee  as  to  some  fact  or  circumstance 
immediately  affecting  the  liability  of  the  guarantor,  such  misrepresentation 
will  operate  to  discharge  him  from  liability  on  the  guaranty.10  But  while  the 
law  requires  the  guarantee  to  act  in  good  faith  towards  the  guarantor,  it  does 


1.  Agreement  Must  Be  Binding.  —  Berry  v. 
Pullen,  69  Me.  103;  Hayes  v.  Wells,  34  Md. 
516;  Freeland  v.  Compton,  30  Miss.  424;  Pen- 
dexter  v.  Vernon,  9  Humph.  (Tenn.)  84;  Rob- 
inson v.  Dale,  38  Wis.  330. 

2.  Hayes  v.  Wells,  34  Md.  512;  Freeland  v. 
Compton,  30  Miss.  424. 

What  Is  a  Sufficient  Consideration  for  afl  Exten- 
sion of  Time.  —  i'he  extension  of  the  time  of 
payment  of  a  guaranteed  debt,  without  con- 
sent of  the  guarantor,  in  consideration  of  the 
payment  by  the  debtor  of  an  open  account  be- 
tween him  and  the  guarantee,  is  not  such  an 
extension  of  time  for  a  good  consideration  as 
will  discharge  the  guarantor  from  liability. 
Solary  v.  Stultz.  22  Fla.  263. 

3.  Extension  Must  Be  for  Definite  Period.  — 
Winne  v.  Colorado  Springs  Co.,  3  CoIj.  155; 
Jarvis  v.  Hyatt,  43  Ind.  163;  Menifee  v.  Clark, 
35  Ind.  304;  Dixon  v.  Spencer,  59  Md.  246; 
Hayes  v.  Wells,  34  Md.  516;  Freeland  v.  Comp- 
ton, 30  Miss.  424. 

4.  Guarantor  May  Consent  to  Extension.  — 
Briggs  v.  Norris,  67  Mich.  325;  Mead  v.  Parker, 
in  N.  Y.  259;  Rutherford  v.  Brachman,  40 
Ohio  St.  604. 

5.  Consent  Must  Be  Affirmatively  Shown. — 
Springer  Lithographing  Co.  v.  Graves,  97  Iowa 
39;  Gardnpr  v.  Watson,  76  Tex.  25. 

6.  Injury  to  Guarantor  Not  Necessary  to  Re- 
lease.—  Chicago  Trust,  etc,  Bank  v.  Black, 
72  111.  App.  147;  Shipman  v.  Kelley,  9  N.  Y. 
App.  Div.  316;  Bangs  v.  Strong,  7  Hill  (N.  Y.) 
250,  42  Am.  Dec.  64;  Gardner  v.  Watson,  76 
Tex.  25;  Lane  v.  Scott,  57  Tex.  367;  Ryan  v. 
Morton,  65  Tex.  258.  Contra,  Follmer  v.  Dale, 
9  Pa.  St.  83. 

7.  Benefit  of  Guarantor  Does  Not  Prevent  Re- 
lease.—  Samuell  v.  HoivarLh,  3  Meriv.  272. 

8.  Taking  Other  Security  Does  Not  Release.  — 
Peoria  Sav.,  etc..  Co.  v.  Elder,  165  111.  55; 
Presbyterian  Board  of  Publication,  etc.,  ». 
Gillifoid,  139  Ind.  524;  Case  v.  Howard,  41 
Iowa  479;  Norton  v.  Eastman,  4  Me.  521; 
Sigourney  v.  Wetherell,  6  Met.  (Mass.)  553; 
Babcock  v.  Bryant.  12  Pick.  (Mass.)  133; 
Smith  v.  Dann,  6  Hill  (N.  Y.)  543;  Ehvood  v. 


Deifendorf,  5  Barb.  (N.  Y.)  398;  Bush  v.  Critch- 
field.  5  Ohio  ioq;  Pendexter  v.  Vernon,  9 
Humph.  (Tenn.)  84. 

9.  Carkin  v.  Savory,  14  Gray  (Mass.)  528. 
See  also  supra,  this  section,  Extension  of  Time 
of  Payment  or  Performance. 

Where  a  Purchase  Is  Made  by  a  Party  on  the 
Strength  of  a  Guaranty  given  by  another,  this 
guaranty  is  not  affected  by  the  fact  that  the 
creditor  takes  a  note  of  the  debtor  covering 
that  amount.    Case  v.  Howard,  41  Iowa  479. 

The  Liability  of  the  Indorser  having  been 
fixed,  is  not  discharged  by  a  third  person  be- 
comingguarantor.    Tooke  v.  Taylor,  31  Tex.  1. 

Effect  of  Transfer  of  Collateral  Security.  —  Tak- 
ing a  note  as  collateral  security  to  another  note 
upon  which  there  is  an  absolute  guaranty,  and 
transferring  the  collateral  note,  the  original 
note  remaining  in  the  hands  of  the  payee,  will 
not  release  the  guarantor.  Penny  v.  Crane 
Brothers  Mfg.  Co..  80  III.  244. 

10.  Misrepresentation  of  Material  Facts  by  Guar- 
anty.—  Morrison  v.  Schlesinger,  10  Ind.  App. 
665;  Graves  v.  Lebanon  Nat.  Bank,  10  Bush 
(Ky.)  23,  19  Am.  Rep.  50;  Watriss  v.  Pierce, 
32  N.  H.  574;  Morgan  v.  Francklyn,  (Supm. 
Ct.  Spec.  T.)55  How.  Pr.  (N.  Y.)244;  Mendel- 
son  v.  Stout,  37  N.  Y.  Super  Ct.  408;  Jungk  v. 
Reed,  9  Utah  49;  Rathbone  v.  Frost,  g  Wash. 
162.  See  generally  the  title  Fraud  and  De- 
ceit, ante,  p.  12. 

Misrepresentation  of  Legal  Effect  of  Guaranty. 

—  Where  a  person  guarantees  that  a  note  "  is 
good,"  being  induced  so  to  do  by  the  misrep- 
resentation of  the  principal  as  to  the  legal 
effect  of  such  guaranty,  he  is  not  liable  there- 
on.   Cooke  v.  Nathan,  16  Barb.  (N.  Y.)  342. 

Fraudulent  Composition  with  Creditors.  —  A 
guaranty  secretly  executed  in  favor  of  one 
creditor  to  enable  a  debtor  to  effect  a  composi- 
tion with  all  of  them  is  invalid  for  fraud,  and 
the  guarantor  may  set  up  that  fraud  in  an 
action  on  the  guaranty.  Morrison  v.  Schles- 
inger, 10  Ind.  App.  665. 

Waiver  of  Right  to  Set  up  Fraud  as  a  Defense. 

—  Where  a  person  is  induced  to  guarantee  a 
note  by  false  representations  as  to  material 
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not  hold  him  responsible  for  any  deception  practiced  by  the  principal  upon 
the  latter  without  the  knowledge  of  the  former,1  nor  does  it  require  him  to 
make  any  disclosure  or  explanation  the  withholding  of  which  would  not 
amount  to  a  fraud.8  As  between  the  guarantor  and  guarantee,  the  guarantor 
is  not  liable  if  the  principal  was  induced  to  make  the  contract  guaranteed  by 
the  fraud  of  the  guarantee.3  But  where  a  party  to  an  instrument  subsequently 
transfers  it  for  value  to  one  who  has  no  connection  with  and  is  ignorant  of  the 
circumstances  attending  its  origin,  with  a  written  guaranty  of  payment, 
expressing  on  its  face  a  consideration,  he  will  be  liable  on  the  guaranty  not- 
withstanding the  instrument  is  void  for  matters  dehors  its  face.4 

Duress.  —  Ordinarily,  it  is  apprehended,  one  who  enters  into  a  contract  of 
guaranty  through  duress  is  not  liable  thereunder.  As  regards  the  defense  of 
duress,  there  is  nothing  in  the  law  applicable  to  contracts  of  guaranty  differing 
from  the  law  governing  other  classes  of  contracts.5 

6.  Want  of  Demand  and  Notice,  or  Delay  in  Making  Demand  and  Giving  Notice. 
—  The  question  how  far  the  guarantor's  liability  is  affected  by  a  want  of 
demand  and  notice  of  default,  or  of  delay  in  making  demand  and  giving  notice 
of  default,  has  already  been  considered  in  another  connection.6 

7.  Failure  or  Delay  in  Exhausting  Remedies  Against  Principal.  —  The  liability 
of  the  guarantor  as  affected  by  failure  to  exhaust  legal  remedies  against  the 
principal,  or  by  delay  in  instituting  proceedings  against  the  principal,  has  also 
been  heretofore  considered.7 

8.  Surrender  or  Negligent  Loss  of  Security  for  Debt.  —  It  is  well  settled  that 
the  surrender  of  any  security  by  a  creditor  held  at  the  time  when  a  third  per- 
son guarantees  the  debt  will  operate  as  a  discharge  of  the  guarantor  to  the 
extent  that  he  is  injured  thereby.  A  surrender  of  securities  is  a  direct  impair- 
ment of  the  guarantor's  rights.8    Although  there  are  a  few  decisions  which 


facts,  and  after  learning  of  these  false  repre- 
sentations asks  for  or  obtains  extensions  of 
tim?  in  which  to  pay  them,  he  thereby  waives 
his  right  to  set  up  the  falsity  of  these  represen- 
tations as  a  defense  to  an  action  on  the  guar- 
anty. Western  Electric  Co.  v.  Hart,  103  Mich. 
477;  Rindskopf  v.  Doman,  28  Ohio  St.  516. 
And  it  makes  no  difference  that  he  was  igno- 
rant of  the  fact  that  the  fraud  thus  perpetrated 
would  constitute  a  good  defense.  Rindskopf 
v.  Doman,  28  Ohio  St.  516. 

Eights  of  Bona  Fide  Assignee  for  Value  —  Fraud 
Hot  a  Defense. — One  who  is  induced  by  false 
representations  to  guarantee  the  bond  of  an- 
other is  liable  to  a  bona  fide  assignee  for  value. 
One  who  permits  himself  to  be  deceived,  and 
puts  it  in  the  power  of  another  to  defraud  an 
innocent  third  party,  should  himself  suffer 
rather  than  the  latter.  McWilliams  v.  Mason, 
31  N.  V.  294. 

Fraud  —  Evidence  —  Competency.  —  Where  the 
defense  to  an  action  on  a  guaranty  of  payment 
of  rent  was  that  the  defendant  signed  the  guar- 
anty through  the  plaintiff's  fraud,  supposing 
that  he  was  merely  witnessing  a  lease,  there 
was  no  error  in  permitting  the  defendant  to 
show  that  he  had  no  interest  in  the  lease  or  in 
the  business  carried  on  at  the  leased  premises. 
Egan  v.  Gordon,  65  Minn.  505. 

1.  Misrepresentations  of  Principal.  —  Anderson 
v.  Warne,  71  111.  20,  22  Am.  Rep.  83;  Powers 
*.  Clarke,  127  N.  Y.  417;  Casoniw.  Jerome,  58 
N.  Y.  315;  Western  New  York  L.  Ins.  Co.  v. 
Clinton.  66  N.  Y.  326. 

2.  Failure  of  Guarantee  to  Disclose  Facts'.  — 
Lachman  v.  Block,  (La.  1894)  15  So.  Rep.  650; 
Powers  v.  Clarke,  127  N.  Y.  417. 


In  order  to  enable  the  guarantor  to  avoid 
the  contract  on  the  ground  of  a  fraudulent 
concealment  of  material  facts,  such  material 
facts  must  constitute  parts  of  the  transaction 
and  necessarily  operate  as  an  inducement  to 
the  guarantor  to  bind  himself;  and  these  facts 
must  immediately  affect  his  liability  and  bear 
directly  on  the  particular  transaction  to  which 
the  guaranty  attaches.  Lachman  v.  Block, 
(La.  1894)  15  So.  Rep.  650;  McLean  v.  Wohltjen, 
(Supm.  Ct.  App.  T.)  25  Misc.  (N.  Y.)  742; 
Marx  v.  Schwartz,  14  Oregon  177.  See  also 
Atlas  Bank  v.  Brownell,  9  R.  I.  168,  11  Am. 
Rep.  231,  and  Warren  v.  Branch,  15  W.  Va. 
21,  in  which  cases  the  same  rule  was  held  to 
apply  to  the  liabilities  of  sureties.  And  see 
the  title  Fraud  and  Deceit,  ante,  p.  12. 

3.  Fraud  in  Inducing  Principal  to  Make  Con- 
tract Guaranteed.  —  Bennett  v.  Carey,  72  Iowa 
476;  Putnam  v.  Schuyler,  4  Hun(N.  Y.)  166. 

4.  Rights  of  Innocent  Holder.  —  Purdy  v. 
Peters,  35  Barb.  (N.  Y.)  239. 

5.  See  the  title  Duress,  vol.  10,  p.  320. 

6.  See  supra,  this  title,  Requisite  Steps  to 
Bind  Guarantor  —  Demand  and  Notice  of  De- 
fault. 

7.  See  supra,  this  title,  Requisite  Steps  to  Bind 
Guarantor  —  Suit  against  Principal. 

8.  Surrender  of  Securities.  —  Foerderer  v. 
Moors,  91  Fed.  Rep.  476;  Holmes^.  Williams, 
177  111.  386;  Fuller  p.  Tomlinson,  58  Iowa  Hi; 
Adams,  etc..  Harvester  Co.  v.  Tomlinson,  58 
Iowa  129;  Owen  v.  Potter,  115  Mich.  556; 
Kane  v.  Williams,  99  Wis.  65. 

What  Is  Not  a  Surrender  Within  the  Rule.  — 
One  who  guarantees  a  mortgage  debt  is  not 
discharged  by  a  release  of  the  mortgage  where 
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maintain  a  contrary  doctrine,1  the  weight  of  authority  seems  to  be  that  if 
security  for  the  debt  or  undertaking  is  lost  by  the  negligence  of  the  creditor, 
the  guarantor  is  discharged  pro  tanto*  And  the  same  result  follows  when  the 
security  is  applied  to  the  payment  of  other  debts.3 

9.  Failure  of  Consideration.  — A  guarantor  will  be  released  on  a  failure  of 
the  consideration  for  which  the  guaranty  was  given.4 

10.  Release  of  Co-guarantor.  —  One  of  several  joint  guarantors  may  revoke 
his  guaranty  at  any  time  before  it  is  delivered  and  accepted,  and  if  the  party^ 
to  whom  it  is  made  afterwards  accepts  the  guaranty  with  notice  of  its  revoca- 
tion by  one  of  the  guarantors,  without  informing  the  others  of  that  fact,  this 
will  release  the  other  guarantors  from  any  supposed  obligation  as  joint  guaran- 
tors with  the  one  who  revoked  his  guaranty  before  acceptance.5 

11.  Miscellaneous.  —  It  has  been  held  that  the  guarantor  will  be  discharged 
from  liability  under  the  following  circumstances:  by  a  breach  of  a  covenant 
in  a  lease  guaranteed  by  the  lessor,  causing  damages  to  the  lessee  equal  to  the 
amount  of  the  rent ;  6  by  a  release  by  the  debtor  before  the  guaranty  has  been 
accepted  by  the  creditor ;  7  where,  owing  to  the  guarantee's  negligence,  suit  on 
the  agreement  fails  because  of  defective  service  of  process.8  Where  a  lease 
contains  a  covenant  on  the  part  of  the  lessee  not  to  assign  without  the  lessor's 
assent,  an  assignment  with  such  assent  does  not  discharge  the  guarantor 
although  it  was  made  without  his  knowledge.9  And  a  surrender  of  the  term 
by  the  lessee  and  the  release  of  the  tenant  from  liability  to  rent  during  the 
unexpired  term  do  not  discharge  the  guarantor  of  the  rent  from  any  previous 
liability  for  rents  already  due  and  payable.10 


the  release  is  reformed  as  to  the  mortgagor  so 
as  to  be  a  valid  lien  as  between  the  owner  of 
the  land  and  the  holder  of  the  mortgage. 
Kane  v.  Williams,  gg  Wis.  65. 

1.  Negligent  Loss  of  Securities.  —  Adams,  etc., 
Harvester  Co.  v.  Tomlinson,  58  Iowa  I2g; 
Fuller  v.  Tomlinson,  58  Iowa  in,  where  it 
was  held  that  negligence  of  a  creditor  in  fail- 
ing to  enforce  a  lien  on  properly  given  as 
security  for  a  debt  will  not  discharge  the  guar- 
antor, and  that  if  the  guarantor  apprehends 
that  the  security  will  be  lost  it  is  his  privilege 
to  pav  the  debt  and  enforce  the  lien  himself. 

2.  England. — Cape!  v.  Butler,  2  Sim.  &St.  457. 
Georgia.  —  Lochrane  v.  Solomon,  38  Ga.  286; 

Nance  v.  Winship  Mach.  Co.,  94  Ga.  649. 

Kentucky.  —  Bonta  v.  Curry,  3  Bush  (Ky.) 
678. 

Nebraska.  —  Burr  v.  Boyer,  2  Neb.  265. 
New  Hampshire.  —  City  Bank  v.  Young,  43 
N.  H.457. 

Pennsylvania.  —  Kemmerer  v.  Wilson,  31 
Pa.  St.  no;  Shippen  v.  Clapp,  36  Pa.  St.  89; 
Stroheckpr  v.  Farmers'  Bank,  6  Pa.  St.  41; 
Stark  v.  Fuller..  42  Pa.  St.  320. 

Vermont.  —  Beach  v.  Bates,  12  Vt.  68. 

Applications  of  Rule — Failure  to  Record  Con- 
veyance.—  Burr  v.  Boyer,  2  Neb.  265;  Nance 
v.  Winship  Mach.  Co.,  94  Ga.  649. 

Failure  to  Sue  on  Notice  of  Impending  Insolv- 
ency of  Debtor. — Bonta  v. Curry, 3  Bush  (Ky.)  678. 

Collection  of  Claim  Prevented  by  Act  of  Cred- 
itor. —  Stark  v.  Fuller,  42  Pa.  St.  320. 

Loss  of  Security  Through  Failure  to  Subpoena 
Witnesses.  —  Sawyer  v.  Haskell,  (County  Ct.) 
18  How.  Pr.  (N.  Y.)  282. 

3.  Hidden  v.  Bishop,  5  R.  I.  29. 

4.  Failure  of  Consideration.  —  Cooper  v.  Joel, 
I  De  G.  F.  &  J.  240;  Harney  v.  Laurie,  13  111. 
App.  400;  Walter  A.  Wood  Mowing,  etc., 
Mach.  Co.  v.  Land,  98  Ky.  516;  Carroll  County 


Sav.  Bank  v.  Strother,  28  S.  Car.  504. 

Proving  Want  of  Consideration  —  What  Evi- 
dence Competent. —  In  an  action  upon  a  guar- 
anty, where  the  defendants  had  pleaded  want 
of  consideration,  and  also  an  agreement  be- 
tween a  husband  and  wife,  who  had  separated,  i 
that  the  guaianty  was  given  in  consideration; 
that  the  husband  would  not  molest  or  disturb, 
his  wife,  which  contract  he  had  broken,  it  wasl 
held,  there  being  doubt  as  to  the  true  consid- 
eration of  the  contract,  that  the  court  erred  in 
not  admitting  evidence  tending  to  sustain  the 
allegations  of  the  answer.  Southard  v.  Bry- 
ant, 26  Neb.  253. 

5.  Release  of  Co-guarantor.  —  Potter  v.  Grcn- 
beck,  117  111.  404. 

Where  the  Obligation  of  Sureties  Is  Joint  and 
Several,  the  discharge  of  one  of  them  does  not 
release  the  other  from  the  payment  of  his 
proper  proportion  of  the  claim.  Klingensmith 
v.  Klingensmith,  31  Pa.  St.  460. 

6.  Breach  of  Covenants  of  Lease  by  Lessor.  — 
McAlesier  v.  Landers,  70  Cat.  79. 

7.  Release  of  Guaranty  by  Debtor  Before  Creditor 
Accepts.  —  Jordan  v.  Laverty.  53  N.  J.  L.  15. 

8.  Failure  of  Suit  Through  Guarantee's  Negli- 
gence.—  Beach  v.  Bates,  12  V't.  68.  See  also 
Wheeler  v.  Lewis.  11  Vt.  265,  in  which  case  it 
was  held  that  where  the  guaranty  of  a  promis- 
sory note  was  that  it  should  be  good  and  col- 
lectible until  a  date  named,  and  the  holder 
brought  suit  against  the  maker  before  the  ex- 
piration of  the  time  limited,  but  failed  to  col-J 
lect  the  debt,  through  his  negligence  in  I 
prosecuting  the  suit,  having  made  his.  election 
to  sue  when  he  did,  and  having  failed  through 
negligence,  the  guarantor  was  discharged, 

9.  Assignment  of  Lease.  —  Dietz  v.  Schmidt. 
27  III.  App.  114;  Farnham  v.  Monroe,  35  111. 
App.  114;  Gilbert  v.  Henck,  30  Pa.  St.  205. 

10.  Kingsbury  v.  Williams, 53  Barb.fN.  Y.)  142, 
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ABANDONMENT,  see  General  Average. 

ABATEMENT : 
Gaming  houses: 

Abatement  of  nuisance,  729 

ABSCONDING  DEBTOR: 

Garnishment,  750 

ABUTTING  OWNERS: 

Gas  companies,  721 

ACCESSORIES : 
Gaming,  6S9 

Testimony  of  accomplice,  69I 

ACCOUNTING : 
Fraud  and  deceit : 
Equity,  176 

ACTIONS : 

Freemasons,  538 

ACTUAL  FRA  UD,  see  Fraud  and  Deceit. 

ADDITIONAL : 

Further,  572 

ADMIRALTY,  see  General  Average. 

ADVANCEMENTS : 

Give,  1070 

ADVERSE  POSSESSION: 
Gifts  inter  vivos : 

Possession  under  parol  gift  adverse  to 

donor,  1043 
Title  acquired  by  donee  by  adverse  posses- 
sion, 1043 
Good  faith,  1078 

AFFIDA  VIT,  see  Garnishment. 
AFTER: 

From  and  after,  554,  558 

AGENCY  (see  Brokers;  Garnishment): 
Fraud  and  deceit : 
Agent's  knowledge  imputable  to  principal, 
in 

Concealment,  70 

Damage  or  prejudice,  140 

Dishonesty  of  motive  or  intention  when 

acting  as  agent  without  authority,  105 
Implied  representation  by  acting  as  agent, 

3i 

Knowledge  of  falsity  of  representation, 
102 

Knowledge  with  want  of  authority,  90 
Liability  of  agent,  153 
Representations  by  agents,  29 
Representations  to  agant,  149,  150 
Right  to  rely  on  representations,  122 
Fraudulent  sales  and  conveyances  : 

Employment  by  assignee  of  agents,  serv- 
ants, or  attorneys,  403 
Knowledge  of  agent,  289 
Making  assignee  agent  of  assignor,  402 
14  C.  of  L. — 74  1 


AGENCY,  cont'd. 
Gambling  contracts,  636 

Agency  does  not  exist  in  gambling  COO* 

tracts,  636 
Compensation  of  agent,  637 
Liability  of  agent  to  principal  for  property 

paid  by  losers,  636 
Liability  to  principal  for  money  advanced, 
636 

Prizes  and  premiums,  614 

Right  of  principal  to  revoke  authority  and 

recover  property  advanced,  637 

Statutes,  637,  638 
Garnishment : 

Money  deposited  by  agent,  805 
Gas  companies,  939 

AIDERS  AND  ABETTORS : 
Gaminghouses  : 

Agency,  718 
ALIMONY  : 

Fraudulent  sales  and  conveyances,  252 

ALTERATION  OF  INSTRUMENTS: 
Guaranty,  1162 

Alterations  which  do  not  discharge  the 

guarantor,  1164 
Application  of  rule,  1163 
Change  in  membership  of  firm,  1163 
Contract  providing  for  changes,  1163 
Giving  credit  in  excess  of  amount  guaran- 
teed, 1 164 
In  general,  1162 

Material   change   discharges  guarantor, 
1162 

Shortening  time  of  payment,  1163 
Statement  of  rule,  1162 
ANIMALS  (see  Game  and  Game  Laws)  : 
Fraud  and  deceit : 

Contagious  disease,  184 
Goods,  1080 
ANNUITY : 

Garnishment,  767 
APPARATUS : 

Gaming  houses,  709 
APPEAL,  see  Garnishment. 
APPORTIONMENT,  1004 
ARREST  : 
Fraudulent  sales  and  conveyances  t 

Assignment  after  arrest,  389 
Fresh  pursuit,  551 
Garnishment : 
Money  and  property  taken  from  prisoners, 
827 

ASSIGNMENT : 
Gambling  contracts : 

Assignee  of  loser,  624 
Garnishment  (see  Garnishment): 

Rule  that  garnishment  operates  as  com- 
pulsory assignment,  744 
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ASSIGNMENTS     FOR     BENEFIT  OF 
CREDITORS  (see    Fraudulent  Sales 

and  Conveyances): 
Garnishment,  859 

Summoning  as  garnishee  persons  indebted 

to  assignor,  859 
Summoning  assignee  as  garnishee,  859 
Surplus  after  payment  of  creditors,  859 

ASSOCIATIONS,  see  Freemasons. 

ASSUMPSIT : 

Fraud  and  deceit,  165,  166,  173 
Fraudulent  sales  and  conveyances,  351 
Action  against  fraudulent  grantee,  351 

ATTACHMENT : 
Fraudulent  sales  and  conveyances : 
Ground  for  equitable  relief,  328 
Judgment  in  attachment,  321 
Garnishment,  see  Garnishment. 

ATTORNEY  AND  CLIENT  : 
Fraud  and  deceit : 
Concealment,  70 

Right  to  rely  on  representations,  123 
Fraudulent  sales  and  conveyances  : 

Knowledge  of  attorney,  289 
Garnishment : 

Attorney  as  garnishee,  819 
Gifts : 

Gift  to  attorney,  1013 
Governor : 

Employment  of  counsel,  1100 

A  VERA  GE,  see  General  Average. 

BAD  FAITH,  see  Fraud  and  Deceit. 

BADGES  OF  FRAUD: 
Fraudulent  sales  and  conveyances,  512 

In  general,  512 

Weight   to   be  attached  to  the  various 
badges  of  fraud,  512 

BAGGAGE* : 

General  average,  988 
Goods,  1080 

BAILMENTS  : 
Fraudulent  sales  and  conveyances : 

Change  of  possession,  377 

BANKRUPTCY  : 

Gambling  contracts,  593 

BANKS,  see  Gaming  Houses. 

BANKS  AND  BANKING: 

Franchises,  10 
Fraud  and  deceit : 

Acceptance  of  deposit  by  insolvent  bank, 
81 

BEAR,  605 

BETS: 

Gambling  contracts,  597 

BETTING,  see  Gaming. 

BIENS,  see  Goods. 

BILLIARDS  : 

Gaming,  681,  682 

Gaming  houses,  700,  707,  710 

BILL  OF  LADING  : 

Freight,  546 
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BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES  (see  Guaranty): 
Fraud  and  deceit,  47 

Avoidance,  163 

Damage  or  prejudice,  146 

Nondisclosure  in  the  negotiating  of  com- 
mercial paper,  78 

Signature  obtained  by  false  represent' 
tions,  137 
Fraudulent  sales  and  conveyances : 

Enforcement  of  fraudulent  notes  without 
consideration,  277 
Funds,  564 

Gambling  contracts,  645 

Holder's  right  to  recover  against  deriva- 
tive party,  647 
Indorsement  on  gambling  consideration 

647 

Life  insurance  policy,  648 
Methods  of  enforcing  statutes,  648 
Presumption  as  to  bona  fides,  646 
Recovery  by  assignee  who  is  not  a  bona 

fide  holder,  645 
Recovery  by  bona  fide  holder,  646 
Recovery  by  original  party,  645 
Reformation  and  cancellation,  648 
Validity  of  title  to  commercial  paper  won 

at  gambling,  647 
Garnishment : 

Assignment  of  negotiable  paper  before 

maturity,  858 
Bona  fide  indorsee  before  maturity,  770 
Garnishee  not  chargeable  before  maturity, 

770 

Garnishment  subject  to  rights  of  subse- 
quent indorsees,  771 
Indebtedness    evidenced   by  negotiable 

paper,  770 
Indemnification  of  maker,  774 

Lis  pendens,  J72 

Negotiable  paper  effectually  controlled  by 
maker,  773 

Negotiable  paper  garnishable  after  matur- 
ity, 773 

Note  falling  due  before  judgment  against 
garnishee,  771 

Notice  of  assignment,  863 

Preventing  negotiation  of  note,  774 

Statutes  expressly  subjecting  negotiable 
instruments  to  garnishment,  772 

Statutory  exemptions,  772 

Transfer  of  security,  771 
Gifts  aiusa  mortis,  1062 
Gifts  inter  vivos,  1029,  1030 

Delivery,  1022,  1023 

BILLS  OF  SALE: 

Fraud  and  deceit,  56 

BOHE3ITAN  OATS  CONTRACTS,  613 

BONA  FIDE,  see  Good  Faith. 

BONA  FIDE  PURCHASERS,  see  Fraudu- 
lent Sales  and  Conveyances. 

BONDS  (see  Garnishment)  : 
General  average,  1000 

Delivery  of  goods  upon  average  bond, 
1000 

Liability  for  delivery  without  bonds,  1001 

Gifts  causa  mortis,  1062 
Guaranty,  1159 

BOOKMAKING : 

Gaming  houses,  702 
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BOUNDARIES: 
Fraud  and  deceit : 
Representations  as  to  location  and  bound- 
aries, 130 
Statements  as  to  boundaries,  45 
From,  553 

BOWLING  : 

Gaming  houses,  700 

BOWLING  HOUSES: 

Gaming  houses,  708 

BRANDING  CATTLE: 

Fraudulent  sales  and  conveyances,  377 

BREACH  OP  PROMISE  OP  MARRIAGE: 

Fraudulent  sales  and  conveyances,  353 

BRIDGE  : 

Franchises,  10 

BROKERS : 
Gambling  contracts,  638 

Advances,  640 

Broker  protected  in  obeying  legal  instruc- 
tions, 639 
Commissions,  640 

Effect  of  illegality  of  transaction  upon 
position  of  broker  as  agent,  638 

Intention  f  adversary  party  immaterial, 
639 

Intention  of  principal  and  broker,  638 
Knowledge  of  broker,  638 
Recovery  of  cover  or  margin,  639 
Repudiation  after  loss,  but  before  pay- 
ment, 639 

Right  of  action  for  breach  of  orders,  640 
Rights  of  customer  against  broker,  639 
Right  to  recover  property  in  hands  of 

agent  after  payment,  640 
Right  to  recover  property  in  hands  of 

agent  before  payment,  639 

BUCKET  SHOPS: 

Gaming  houses,  703 

BUILDINGS : 

Gaming  houses,  699 

BULL,  605 

BURDEN  OF  PROOF  (see  Guaranty): 
Fraud  and  deceit,  see  Fraud  and  Deceit. 
Fraudulent  sales  and  conveyances,  485 

Absence  of  consideration,  470 

Assignments  for  benefit  of  creditors,  459 

Attacking  trust  deed,  487 

Consideration,  488 

Creditor  showing  absence  of  considera- 
tion, 489 

Criminal  prosecution,  484 

Deeds  between  relatives  when  grantor  is 
insolvent,  487 

Defendant  alleging  fraud,  487 

Exemption  of  property,  486 

Husband  and  wife,  487,  489 

In  general,  485 

Insolvency,  308 

Notice,  487 

Of  fraud,  486 

Payment  of   consideration  for  property 

conveyed  to  third  person,  264 
Persons  alleging  fraud  must  prove  it,  486 
Presumption  of  solvency,  486 
Presumptions,  491 
Relation,  490 

Retention  of  possession,  365 
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BURDEN  OF  PROOF,  cont'd. 
Fraudulent  sales  and  conveyances,  cont'd. 

Shifting  burden  of  proof,  490 

When  grantee  must  establish  considera- 
tion, 489 
Gambling  contracts,  618 
Gas  companies,  938 

Contributory  negligence,  942 
Gifts  causa  mortis,  1068 
Gifts  inter  vivos,  1051 

CALLS,  605 

CAPTURE : 

General  average,  984 

CARDS  (see  Gaming): 
Gaming  houses,  708 

CARGO  (see  Ghneral  Average): 
Full  and  complete  cargo,  561 

CARRIERS  OF  GOODS,  546 
Garnishment,  806 

Common  carrier  not  liable  as  garnishee 
for  property  in  transit,  810 

CASH  VALUE : 
Full: 

Taxation,  561 

CAUSA  MORTIS,  see  Gifts  Causa  Mortis, 
1052 

CHANCES,  see  Gambling  Contracts;  Gam- 
ing Houses. 

CHANGE  OF  POSSESSION,  see  Fraudu- 
lent Sales  and  Conveyances. 

CHARACTER  IN  EVIDENCE : 

Fraud  and  deceit,  196 
Gaming  houses,  725 
General  character,  948 

CHARACTER  OF  CORPORATION,  916 

CHARTER  PARTY,  see  General  Average. 

CHARTERS : 

Franchises,  4 

CHATTEL  MORTGAGE  (see  Fraudulent 
Sales  and  Conveyances;  Furniture): 
Fraudulent  sales  and  conveyances: 

Delivery  of  property  unnecessary  when 

mortgage  is  recorded,  371 
Retention  of  possession,  369 

CHATTELS : 

Fraudulent  sales  and  conveyances,  260 
Goods,  1080 

CHEATING  (see  Gambling  Contracts): 
Gaming,  688 

CHECKS  : 
Fraud  and  deceit : 

Drawing  checks  without  funds  in  bank,  30 
Gambling  contracts  : 

Bank's  refusal  to  honor  checks,  648 
Garnishment : 

Check  given  before  service  of  writ,  836 
Gifts  causa  mortis,  1062,  1063 
Gifts  inter  vivos,  1030 

CHOSES  IN  ACTION  (see   Gifts  Causa 
Mortis;  Gifts  Inter  Vivos),  260 
Fraudulent  sales  and  conveyances  : 

Change  of  possession,  365 
Garnishment,  see  Garnishment. 
Goods,  1083 

t  Volume  XIV. 


Circumstantial  Evidence. 


INDEX. 


Corporations. 


CIRCUMSTANTIAL     EVIDENCE  (see 

Fraudulent  Sales  and  Conveyances): 
Fraud  and  Deceit,  200 

Admissibility  in  general,  200 
Knowledge  and  intent,  201 
Sufficiency,  200 

CITIZENSHIP : 

Governor,  1098 

CLERK  OP  COURT: 

Garnishment,  824 

Clerk  of  court  as  garnishee,  824 
Termination  of  suit,  825 

CLOSING  OUT,  606 

CLUBS,  see  Societies  and  Clubs. 

COCK  FIGHTING : 

Gaming,  681 

COMMON    CARRIERS,   see  CARRIERS  OF 

Goods. 

COMMON  GAMBLERS  (see  GAMING;  Gam- 
ing Houses): 
Gaming,  688 

COMMON  LAW  (see  Gambling  Contracts): 
Gaming,  666 
Gaming  houses : 

Common  gaming  house,  697 

Effect  of  statutes  on  the  common  law,  694 

COMPROMISE  : 
Fraud  and  deceit : 

Concealment,  79 

Damage  or  prejudice,  147 

Damages,  187 

Rescission,  159 
Fraudulent  sales  and  conveyances : 

Right  of  debtor  to  compromise  debt,  242 
Gambling  contracts,  584 

CONCEALMENT,  see  Fraud  and  Deceit. 

CONCERNED : 

Gaming  houses,  713 

CONFESSION  OF  JUDGMENT  : 
Fraudulent  sales  and  conveyances,  231,  242 
Sale  of  a  debtor's  properly  by  means  of  a 
fraudulently  confessed  judgment,  262 

CONSIDERATION  (see  Fraud  and  Deceit; 
Fraudulent   Sales  and  Conveyances; 
Gambling  Contracts;  Guaranty): 
Fraud  and  deceit,  140 

CONSPIRACY : 
Fraud  and  deceit : 
Other  fraudulent  transactions,  198 
Responsibility  of  co-conspirators,  155 

CONSTITUTIONAL  LAW  (see  Governor)  : 
Fraudulent  sales  and  conveyances  : 

Statutes  giving  equitable  jurisdiction,  320 
Game  and  game  laws,  661 
Gaming  houses : 

Statutory  provisions  as  to  evidence,  727 
Garnishment,  744 

CONSTRUCTION,  see  Interpretation. 

CONSTRUCTIVE  DELIVERY,  see  Gifts 
Inter  Vivos;  Gifts  Causa  Mortis;  Fraud- 
ulent Sales  and  Conveyances. 

CONSTRUCTIVE  FRAUD,  see  Fraud  and 
Deceit. 
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CONTRACTS  (see  Fraud  and  Deceit;  Fraud. 

ulent  Sales  and  Conveyances;  Gambling 

Contracts;  Interpretation): 
Freemasons,  538,  539 
Gas  companies,  923 

Liability  for  breach  of  contract,  932 
Gifts: 

Gifts  viewed  as  contracts,  1009 

CONTRACTS    OF  AFFREIGHTMENT 
AND  CHARTER  PARTIES,  546 

CONTRIBUTION,  see  General  Average. 

CONTRIBUTORY  NEGLIGENCE  : 
Gas  companies,  941 

Bar  to  recovery,  942 
Burden  of  proof,  942 

Contributory  negligence  of  employees,  943 
Contributory  negligence  of  third  person, 

943 

Escaping  gas,  942 

Imputable  negligence,  943 

In  general,  941 

Landlord  and  tenant,  943 

Parent  and  child,  943 

Persons  presumed  to  know  inflammable 

and  explosive  qualities  of  gas,  943 
Question  of  law  and  fact,  942 
Searching  for  leak  with  match  or  light,  942 

CONVEYANCES  (see  Fraudulent  Sales 
and  Conveyances)  : 
Fraudulent  sales  and  conveyances : 

Statutory  definition  of  the  term  convey- 
ance, 262 

CORNER,  605 

CORPORATIONS  (see  Gas  Companies): 
Franchises,  4,  6 
Fraud  and  deceit : 

Liability  of  stockholder,  55 
Power  of  corporations  under  its  charter, 
55 

Representation  as  to  condition  of  a  corpo- 
ration, 27 

Statements  by  promoters  or  officers  of  a 
corporation,  151 
Fraudulent  sales  and  conveyances,  240 

Assignments  for  benefit  of  cteditors,  386 
Conveyance  of  firm  property  to  newly 

formed  corporation,  226 
General  assignments,  241 
Paying  or  secuiing  debtor,  240 
Paying  or  securing  directors,  240 
Preferences,  240 

Preferring  particular  creditor,  240 
Statutes  forbidding  preferences  in  general 

assignments,  241 
Statutes  forbidding  preferences  prior  to 

general  assignments,  241 
Statutory  limitations  upon  right  of  prefer* 

ence,  241 
Freemasons,  537 

Collateral  corporations,  537 
How  incorporated,  537 
Masonic  body  as  a  corporation,  537 
Funds,  565 

Gambling  contracts,  626 
Gaming  houses,  719 

Garnishment,  752,  810 

Corporations  chartered  in  several  states, 

802 

Officers  as  garnishee,  832 
Situs  of  property  or  debts,  802,  803 
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CORPORATIONS,  cont'd. 
Garnishment,  cont'd. 
Whether  corporation  subject  to  garnish- 
ment,  811 
Good  will,  1086 

COSTS  (see  Garnishment): 

Fraudulent  sales  and  conveyances,  344 
Guaranty : 

Liability  of  guarantor  for  collection  of 
costs,  1143 

COUNTIES : 

Garnishment,  813 

COVENANTS : 

Give,  1069 

CRAPS: 

Gaming  houses,  707 

CREDIT  (see  Garnishment;  Guaranty): 
False  representation,  25 

As  to  one's  own  solvency,  credit,  or  stand- 
ing, 28 

As  to  the  solvency  or  standing  of  another. 
25 

Condition  of  a  corporation,  27 
Credit  extending  over  some  time  and  in- 
volving more  than  a  single  transaction, 

26 

Falsity  of  representation,  27 
Mercantile  agency,  28 
Necessity  of  writing,  32 
Rescission,  28 

Representation  that  a  note  is  good,  23 

Solvency  of  a  bank,  27 

Statement  of  amount  for  which  person 

recommended  as  good,  26 
Statute  of  frauds,  32 
Acting  upon  representations,  109 
Garnishment,  787 

CREDITORS,  see  Fraudulent  Sales  and 
Conveyances. 

CREDITORS'  BILLS,see  Fraudulent  Sales 
and  Conveyances. 

CRIMINAL  LAW  (see   Game   and  Game 

Laws;  Gaming;  Gaming  Houses): 
Fraudulent  sales  and  conveyances,  481 

Advice  of  counsel,  485 

Burden  of  proof,  484 

Conveying  encumbered  real  estate,  484 

Criminal  or  penal  liability  of  the  fraudu- 
lent parties,  481 

Fraudulent  intent,  485 

Fraudulent  intent  essential  to  conviction, 
483 

Injury  to  another's  right,  483 
Intent  a  question  of  fact,  483 
Interpretation  of  the  American  statute, 
482 

Liability  of  the  parties  under  statute  13 

Elizabeth,  481 
Liability  of  the  parties  under  statute  27 

Elizabeth,  481 
Qui  tarn  actions,  483 
Reasonable  doubt,  483 
Sale  of  equity  of  redemption,  485 
Selling  land  a  second  time,  484 
Selling  mortgaged  personal  property,  484 
Selling  personal  property  upon  which  a 

mortgage  or  lien  exists,  484. 
Statutes  in  the  United  States,  481 
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CRIMINAL  LAW,  cont'd. 
Fraudulent  sales  and  conveyances,  cont'd. 

Statutes  of  Elizabeth  common  law  in  the 

United  States,  481 
Statutory  provisions  construed,  485 
What  persons  are  liable  to  conviction,  482 

CROPS: 

Fraudulent  sales  and  conveyances,  314 
CURRENT  FUND,  564 
CUSTODIA  LEGIS,  see  Garnishment. 

CUSTOM  OF  LONDON: 

Garnishment,  739 
DAMAGES,  see#FRAUD  and  Deceit;  GAS 

Companies. 

DATE: 

From,  553 

DEATH  (see  Gifts  Causa  Mortis;  Gifts 
Inter  Vivos). 
Guaranty : 

Revocation,  1160 
DEBTOR  AND  CREDITOR  (see  Fraudu- 
lent Sales  and  Conveyances;  Garnish- 
ment): 
Fraud  and  deceit : 
Concealment,  72 

DEBTORS,  see  Fraudulent  Sales  and  Con- 
veyances. 

DEBTS,  see  Garnishment. 
DEBTS  OF  DECEDENT: 
Garnishment,  781 
Good  will,  1086 
DECEIT,  see  Fraud  and  Deceit. 
DECLARATIONS  : 

Fraudulent  sales  and  conveyances,  494. 
Contemporaneous  declarations,  495 
Declarations  made  before  sale,  494 
Declarations  made  before  sale  not  admis- 
sible against  grantee,  495 
Declarations  made  subsequent  to  sale,  495 
Declarations  of  the  grantor,  404. 
Favorable  declarations,  495 
Subsequent  declarations,  495 
Vendee's  declarations,  497 
Vendor's   declaration   competent  to  im- 
peach conveyance,  367 
Vendor's  declaration  in  rebuttal  of  fraud, 
368 

When  vendor  remains  in  possession,  497 
Where    common    purpose    to    defraud  is 

shown,  496 
Gifts  causa  mortis,  1068 
Gifts  inter  vivos,  1050 

Antecedent  and  contemporaneous  declara- 
tions, 1050 

Intent,  1050 

Subsequent  declarations,  1050 

DEEDS  (see  Fraudulent  Sales  and  Convey- 
ances; Gifts  Inter  Vivos;  Grants): 

Fraud  and  deceit,  56 

Fraudulent  sales  and  conveyances  : 
Absolute  deed  as  mortgage,  524 

Gambling  contracts,  628 
Bona  fide  purchaser,  628 
Statutes  revesting  title  in  grantor,  629 
Statutes  vesting  title  in  heir  of  grantor 
628 

Gifts  causa  mortis,  1064 
Give,  1069 
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DELAYS  : 

Fraudulent  sales  and  conveyances,  244 

DELIVER  Y,  see  Gifts  Causa  Mortis;  Gifts 
Inter  Vivos. 

DEMAND  : 

Fraud  and  deceit,  165 

DEPOSITS,  see  Gambling  Contracts. 
DEVICES,  see  Gaming;  Gaming  Houses. 
DISORDER!  Y HOUSE,  see  Gaming  Houses. 

DISPATCH  MONEY  : 

Freight,  546 

DISTRICT  ATTORNEY, : 

Game  and  game  laws,  663 

DISTRICT  OF  COLUMBIA: 

Garnishment,  813 

DOCUMENTARY  EVIDENCE: 
Gaming : 

Books  on  games,  690 

DOMINOES  : 

Gaming  houses,  710 

DONATIO  CAUSA   MORTIS,   see  Gifts 
Causa  Mortis. 

DOWER : 
Fraudulent  sales  and  conveyances  : 

Inchoate  right  of  dower,  252 

DUE  : 

Garnishment,  759 

DUE  PROCESS  OF  LAW: 

Garnishment,  744. 
DURESS: 

Guaranty,  1167 
EFFECTS  (see  Furniture). 

Garnishment,  757,  787 
EJECTMENT : 

Fraud  and  deceit,  174 

Fraudulent  sales  and  conveyances  : 

Purchaser  of  property  under  execution, 311. 
EJUSDEM  GENERIS: 

Gaming,  684,  685 

Gaming  houses,  710 
ELECTION  OF  REMEDIES: 

Fraudulent  sales  and  conveyances,  314 

ELECTIONS  (see  Gambling  Contracts): 
Bets,  588 

Betting  on  elections,  682,  687 

As  a  common-law  offense,  687 

As  gaming,  687 

Character  of  the  wager,  688 

Statutory  prohibitions,  687 

The  election,  687 

Whether  gaming,  667 
General  elections,  949. 
Gerrymander,  1004 

EMBARGO : 

General  average,  984 
EMINENT  DOMAIN  : 

Franchises,  g 

Gas  companies,  923 

Good  will,  1090 

ENDOWMENT  ASSOCIATIONS,  613 
ENTRY,  WRIT  OF  : 

Fraud  and  deceit,  174 
EQUITABLE  ESTOPPEL,  see  Estoppel. 


EQUITY,  see  Fraud  and  Deceit;  Gambling 
Contracts. 
Fraud,  see  Fraud  and  Deceit. 

ESCAPE : 

Fresh  pursuit,  551 

ESTA  TE,  see  Ground  Rents. 

ESTOPPEL : 
Equitable  estoppel,  84 

Allowing  another  to  deal  as  owner  of 
property,  84 

Failure  to  disclose  lien,  85 

Failure  to  disclose  title,  84 

In  general,  84 

Requisites  of  estoppel,  85 

Silence,  68,  84 
Fraud  and  deceit : 

Acting  upon  representations,  109 

Damage  or- prejudice,  139 

Recitals  in  contract,  157 

Record  as  lo  constructive  notice,  133 

Representations  of  third  person,  154 

Right  to  rely  on  representations,  117 
Gambling  contracts,  651 
Guaranty : 

Consideration,  1138 

EVIDENCE,  see   Fraudulent   Sales  and 
Conveyances;     Gambling  Contracts; 
Gaming;  Gaming  Houses;  Gifts  Causa 
Mortis;  Gifts  Inter  Vivos;  Guaranty. 
Fraud  and  deceit,  see  Fraud  and  Deceit. 
EXECUTIONS  (see  Fraudulent  Sales  and 
Conveyances;  Garnishment): 
Garnishment : 

Garnishment  in  aid  of  execution,  853 
EXECUTORS  AND  ADMINISTRATORS: 
Fraudulent  sales  and  conveyances  : 
Creditors'  bills,  333 
Executor  de  son  tort,  343 
Power  of  executor  or  administrator  to  set 
aside  conveyance  executed  by  decedent, 
333 

Statutes  permitting  executors  and  admin- 
istrators to  impeach  decedent's  convey- 
ances, 334 
Garnishment,  752,  781,  806,  828 

Decedents'  estates,  781 

Determining  garnishee's  liability,  831 

Garnishment  for  shares  of  legatees  and 
distributees,  829 

Legacies  and  devices,  829 

Refunding  bond, 831 

Statutory  provision  for  summoning  execu- 
tors and  administrators  as  garnishees, 
830 

Time  of  service  of  process,  831 
Whether  executors  and  administrators  are 
liable  to  be  summoned  as  garnishee,  828 
Whether  for  payment  of  creditors'  claim, 

829 

EXEMPLARY  DAMAGES: 

Fraud  and  deceit,  189 
EXEMPTION  FROM  TAXES  : 

Freemasons,  539 
EXEMPTIONS  (see  Fraudulent  Sales  and 
Conveyances): 
Fraudulent  sales  and  conveyances  : 

Voluntary  conveyances  where  grantor 
does  not  retain  sufficient  property  ex- 
empt from  execution  to  pay  his  debts, 
308 
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EXEMPTIONS,  cont'd. 
Garnishment,  807 
Duty  of  garnishee  in  regard  to  defendant's 
exemption  rights,  855 

Exemption  laws  of  another  state,  857 

Ignorance  of  garnishee  that  property  is 
exempt,  855 

Ineffectual  claim  of  exemption  by  de- 
fendant, 856 

Ineffectual  claim  of  exemption  by  gar- 
nishee, 856 

In  general,  855 

Required  to  interpose  exemption  rights, 
855 

Garnishee  setting  up  exemption  rights, 
854 

EXHIBITING  (see  Gaming  Houses): 
Gaming  houses,  711 

EXPERT  AND  OPINION  EVIDENCE  : 

Gaming,  689 

EXPLOSIONS : 

Gas  companies,  941 

FACTORIZING,  see  Garnishment. 

FALSE    PRETENSES    (see    Fraud  and 
Deceit)  : 
Conduct,  representations  by,  30 

FALSE  REPRESENTATIONS  (see  FRAUD 
and  Deceit): 
Suggestio  falsi,  76 

FAMILY  SETTLEMENTS  : 

Gifts,  1014 

FAULTS  : 

With  all  faults,  118 

FELONIOUSLY  : 

Fraudulently  and  feloniously,  208 

FIDUCIARIES  (see  Fraudulent  Sales  and 
Conveyances;  Trusts  and  Trustees): 
Fraud  and  deceit,  20 

FINES  : 

Fraudulent  sales  and  conveyances,  255 

FINES  AND  PENALTIES: 

Game  and  game  laws,  663 

FIRE  INSURANCE,  see  Furniture. 

FIXTURES  : 

Furniture,  571 
Garnishment,  757 

FORECLOSURE  OF  MORTGAGE: 
Fraudulent  sales  and  conveyances,  278 

Failure  to  foreclose  mortgage,  526 

FOREIGN  ATTACHMENTS,  see  Garnish- 
ment. 

FOREIGN  CORPORATIONS: 
Garnishment,  752,  816 

Corporations  doing  business  in  state,  816 
Debis  owing  from  foreign  corporations 

doing  business  within  the  state,  803 
In  general,  816 
Inlerstate  corporalions,  817 

FOREIGN  LAWS: 
Fraud  and  deceit : 

Misrepresentations,  58 

FOSSILS,  1 
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FOUL,  1 
FOUND,  1 
FOUNDED,  2 
FOUNDER,  3 
FOUNDLING,  3 
FOUNDRY,  3 
FOUR,  3 
FOURTEEN,  3 

FOURTEENTH  AMENDMENT,  3 
FOWL,  3 
FRACTION,  3 
FRACTIONAL,  3 
FRAME,  3 

FRANCHISES,  4 

Banks  and  banking,  10 
Bridge,  10 
Corporations,  6 
Eminent  domain,  9 
Gas  cornpany,  10 
Incorporeal  hereditament,  6 
Legislative  grounds,  5 
Membership  in  corporation,  7 
Office,  9 

Powers,  property,  and  franchises  of  corpo- 
ration, 8 
Property,  6 
Railroad,  10 
Street  railroads,  9 
Streets,  9 
Tolls,  10 

Wharfs  and  wharfage,  10 
FRANK  UNITE,  11 
FRANKTENEMENT,  II 
FRATERNAL,  11 
FRATERNITY,  II 

FRAUD  AND  DECEIT  (see  Fraudulent 
Sales  and  Conveyances),  12 
Accounting : 

Equity,  176 
Acting  upon  representations  (see  infra,  Right 
to  Rely  upon  Representations),  106 
Agent's  knowledge  imputable  to  princi- 
pal, in 

Artifice  to  prevent  ascertainment  of  truth, 
112 

Belief  that  representation  is  false,  m 

Effect  of  independent  investigation  or  ex- 
amination, in 

Estoppel  by  false  representations,  109 

General  rule  that  representations  must  be 
relied  upon,  106 

Ignorance  of  representation,  112 

Inability  to  learn  truth,  112 

Information  as  to  falsity,  110 

Inquiry  of  persons  deriving  information 
from  defendant,  112 

Investigation  and  report  or  advice  of  third 
person,  112 

Knowledge  or  belief  that  representation  is 
false,  109 

Predominant  cause,  115 

Presumption,  112 
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FRAUD  AND  DECEIT,  cont'd. 
Acting  upon  representations,  cont'd. 

Reliance  in  part  on  examination  or  inves- 
tigation, 114 

Reliance  in  part  on  guaranty,  1 14 

Reliance  upon  guaranty,  109 

Representations  after  consummation  of 
contract,  113 

Representations  as  to  credit  or  solvency  of 
another,  109 

Representations  contributing  in  any  de- 
gree, 115 

Representations  known  to  be  false  not 
fraud,  109 

Representations  not  intended  to  be  acted 
on  by  person  complaining,  148 

Representations  partly  false,  114 

Sales  of  personal  property,  108 

Sales  of  real  propertv,  108 

Several  inducements  contributing,  113 

Statute  of  frauds,  114 

Test  of  reliance  on  representations,  115 

When  knowledge  of  falsity  of  representa- 
tions may  be  inferred,  no 
Actual  fraud  (see  infra,  Knowledge),  21,  86 
Affirmance  (see  infra.  Waiver  of  Right  TO 
Recover  Damages),  159 

As  a  bar  to  rescission,  159 

Burden  of  proof,  193 

Examples,  160 

What  constitutes,  159 
Agency: 

Agent's  knowledge  imputable  to  princi- 
pal, in 

Concealment,  70 

Damage  or  prejudice,  140 

Dishonesty  of  motive  or  intention  when 
acting  as  agent  without  authority,  105 

Implied  representation  by  acting  as  agent, 
3i 

Knowledge  of  falsity  of  representation, 
102 

Knowledge  with  want  of  authority,  OO 
Liability  of  agent,  153 
Representations  by  agents,  29 
Representations  to  agent,  149,  150 
Right  to  rely  on  representations,  122 

Animals : 

Contagious  disease,  184 

Artifice : 

To  prevent  inquiry  or  knowledge,  123 
To  prevent  reading  of  instrument,  136 

Artifice  and  concealment  of  facts,  38 

Assumpsit,  165,  166,  173 

Attorney  and  client : 
Concealment,  70 

Right  to  rely  on  representations,  123 
Banks  and  banking : 

Acceptance  of  deposit  by  insolvent  bank,  8l 
Belief,  see  infra,  Opinion  and  Prediction. 
Bills  of  exchange  and  promissory  notes,  47 

Avoidance,  163 

Damage  or  prejudice,  146 

Nondisclosure  in  the  negotiating  of  com- 
mercial paper,  78 

Signature  obtained  by  false  representa- 
tions, 137 
Bills  of  sale,  56 
Bona  fide  purchaser,  163 
Boundaries : 

Representations  as  to  location  and  bound- 
aries, 130 

Statements  as  to  boundaries,  45 
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FRAUD  AND  DECEIT,  cont'd. 
Burden  of  proof,  190 

All  the  elements  of  fraud  must  be  shown, 
192 

Confidential  relations,  194 

Damage  or  prejudice,  193 

Deficiency  in  quantity  of  lands,  194 

Fiduciary  relations,  194 

General  rule,  190 

Inadequacy  in  price,  193 

Intention  not  to  perform  promise,  192 

Knowledge  and  intent,  192 

Materiality  and  falsity  of  representations, 

192 
Motive,  194 

Particular  element  of  fraud,  19I 
Presumption  of  honesty,  190 
Proof  of  circumstances  indicating  fraud, 
193 

Ratification  of  contract,  193 
Reliance  upon  representations,  192 
Shifting  of  burden  of  proof  as  to  falsity, 
192 

Unusual  provisions  in  instrument,  193 
When  fraud  is  to  be  presumed,  191 

Character  in  evidence,  196 

Character  of  representation  as  one  of  fact,  see 
infra,  Facts. 

Checks : 

Drawing  checks  without  funds  in  bank, 

30 

Circumstantial  evidence,  200 

Admissibility  in  general,  200 

Knowledge  and  intent,  201 

Sufficiency,  200 
Classification  of  fraud,  19 
Compromise : 

Concealment,  79 

Damage  or  prejudice,  147 

Damages,  187 

Rescission,  159 
Concealment,  66 

Acceptance  of  deposit  by  insolvent  bank, 
81 

Action  of  deceit,  66,  68 
Attorney  and  client,  70 
Cancellation  of  contract,  67 
Change  of  circumstances,  75 
Changing  state  of  affairs,  75 
Circumstances  imposing  a  duty  to  soeak, 
69 

Compromise,  79 
Concealment  of  facts,  82 
Concealment  of  knowledge,  75 
Confidence  actually  reposed  on  strangers, 

72 

Contract  of  insurance,  79 
Correction  of  misapprehension,  74 

Credit,  84 

Dealings  between  strangers,  72 

Debtor  and  creditor,  72 

Defective  condition  of  property,  82 

Denial  of  knowledge,  75 

Discovery  of  falsity  of  statement  after 
confirmation  of  contract,  75 

Diverting  attention  and  preventing  exami- 
nation or  inquiry,  82 

Equitable  estoppel,  68,  84 

Equitable  relief,  68 

Estoppel  as  to  personal  property,  84 

Estoppel  by  failure  to  disclose  title  to  real 
property,  84 

Facts,  82 
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FRAUD  AND  DECEIT,  cont'd. 
Concealment,  cont'd. 

Facts  peculiarly  within  the  knowledge  of 
party,  72 

Failure  to  disclose   change  of  circum- 
stances, 75 
Failure  to  disclose  insolvency,  80 
Failure  to  disclose  lien,  85 
General  rule,  66 
Guardian  and  ward,  72 
Guaranty,  79 
Husband  and  wife,  71 
Incumbrances,  77 
Inquiry,  75 

Insolvency  of  party,  80 
Insolvency  of  third  person,  80 
Intention  not  to  pay  or  perform,  8l 
Intention  to  deceive,  105 
Knowledge,  75,  105 

Knowledge  of  the  other's  ignorance,  74 
Leases  of  real  estate,  77 
Liens,  85 
Material  facts,  73 
Materiality,  60 

Mental  incapacity  of  party,  76 
Misrepresentation  by  law  accompanied  by 

.  concealment,  58 

Negotiation  of  commercial  paper,  78 

Opinion  or  belief,  37 

Parent  and  child,  72 

Partial  disclosure  of  facts,  83 

Particular  transaction,  76 

Partners,  71 

Persons  contracting  to  marry,  71 
Physician  and  patient,  70 
Priest  and  parishioner,  70 
Principal  and  agent,  70 
Questions  of  law  and  fact,  206 
Rescission  of  contract,  67 
Rescission  of  contract  at  law,  68 
Recovery  of  damages  in  equity,  68 
Relation  of  trust  and  confidence,  69 
Representation  of  solvency,  81 
Representations  as  to  solvency,  75 
Representations  must  be  relied  on,  113 
Representations  rendered  false  by  sop 

pression  of  facts,  65 
Rule  at  law,  66 
Rule  in  equity,  67 
Sales  of  personal  property,  77 
Sales  of  real  estate,  76 
Sales  of  stock,  78 

Silence  causing  misapprehension,  74 
Silence  when  there  is  a  duty  to  speak, 
68 

Solvency,  81,  84 

Statement  of  opinion,  38 

Statement  or  conduct  causing  misappre- 
hension, 74 

Subscription  to  stock,  78 

Subsequent  discovery  that  statement  was 
false,  75 

Suggestio  falsi,  76 

Suggestions  of  doubt,  76 

Suppressio  veri,  76 

Suretyship,  79 

Tenants  in  common,  71 

Trustee  and  cestui  que  trust,  70 

Where  parties  have  equal  means  of  knowl. 
edge,  72 
Conduct : 

Conduct  causing  misapprehension,  74 
Conduct  showing  good  faith,  196 
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FRAUD  AND  DECEIT,  cont'd. 
Conduct,  cont'd. 

Statements  accompanied   by  misleading 

conduct,  65 
Subsequent  conduct  as  evidence  of  fraud, 
196 

Conduct,  representations  by,  30 

Confidence,  see  infra,  Trusts  and  Trustees. 

Consideration,  see  infra,  Rescission,  140 

Contracts  under  seal,  166 
Conspiracy : 

Other  fraudulent  transactions,  198 

Responsibility  of  co-conspirators,  155 
Constructive  fraud,  see  infra,  Knowledge, 

21,  94 

Constructive  trust,  49,  176 
Contagious  disease  of  animals,  184 
Contracts,  see  infra,  Recovery  of  Damages. 

Contracts  under  seal,  166 
Contracts,  effect  of  fraud  on,  see  infra,  Rescis- 
sion, 156 

Avoidable  not  void,  156 

Estoppels  by  recitals  in  contract,  157 

Fraud  and  mistake  distinguished,  157 

In  general,  156 

Remedies  for  fraud,  156 
Corporations : 

Liability  of  stockholder,  55 

Power  of  corporations  under  its  charter, 
55 

Representation  as  to  condition  of  a  corpo- 
ration, 27 

Statements  by  promoters  or  officers  of  a 

corporation,  151 
Credit,  see  infra,  Solvency. 

Acting  upon  representations,  109 
Credit  on  false  representation,  46 
Damage  or  prejudice,  147 
Damages,  187 

False  representation  as  to  another's 
solvency,  187 

Sale  of  goods,  187 

Sale  of  note  of  insolvent  person,  188 
Intention  that  representation  shall  deceive, 
103 

Knowledge  of  falsity  of  representation  as 
to  solvency  or  credit,  89 

Knowledge  of  financial  condition  of  pur- 
chaser, 92 

Necessity  of  writing,  32 

Opinion,  46 

Party  knowing  representations  to  be  false, 
no 

Persons  responsible  for  representations, 

153 

Representations  as  to  credit  or  standing 
of  another  may  be  mere  expressions  of 
opinion,  46 
Representations  as  lo  solvency,  75 
Representation  as  to  solvency,  credit,  or  stand- 
ing: 

As  to  one's  own  solvency,  credit,  or 

standing,  28 
As  to  solvency  or  standing  of  another, 

25 

Condition  of  corporation,  27 

Credit  extending  over  some  time  and 
involving  more  than  a  single  transac- 
tion, 26 

Falsity  of  representation,  27 

Mercantile  agency,  28 

Rescission,  28 

Representation  that  a  note  is  good,  28 
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FRAUD  AND  DECEIT,  cont'd. 
Credit,  cont'd. 

Representation  as  to  solvency,  etc.,  cont'd. 
Solvency  of  a  bank,  27 
Statement  of  amount  for  which  person 
recommended  as  good,  26 
Representation  as  to  solvency,  credit,  or 

standing  of  another,  24 
Representation  not  intended  to  be  acted 

on  by  person  complaining,  149 
Representation  of  fact  constituting  fraud, 
46 

Representation  of  solvency,  81 
Bight  to  rely  on  representations,  133 
As  10  one's  own  solvency,  133 
As  to  solvency  or  credit  of  another,  133 
Sale  of  note,  47 

Statements  as  to  one's  own  credit,  47 
Statements  as  to  solvency  and  credit,  84 
Statute  of  frauds,  32,  114 
Damage  or  prejudice,  137 

Acting  from  benevolence,  143 

Acts  which  might  have  been  compelled  by 

law,  142 
Burden  of  proof,  193 

Causal  connection   between   fraud  and 

damage,  144 
Composition  agreements,  147 
Compromise,  147 
Confidential  relationship,  140 
Contingent  damages,  141 
Estoppel,  139 
Exchange,  144 
Exercise  of  legal  right,  143 
False   representations   afterwards  made 

good,  142 
Fraud  as  a  defense,  141 
Fraud  must  affect  the  consideration,  140 
Future  damages,  142 
Incumbrances,  145,  185 
Inducing  testator  to  revoke  will,  143 
Loans,  146 

Misrepresentations    as    to    solvency  or 

credit,  146 
Necessity  for  actual  pecuniary  damages, 

140 

Necessity  for  violation  of  legal  right,  143 
Necessity  in  general,  137 
Particular  transactions,  144 
Payment  of  debt,  143 
Performance  of  contract,  143 
Prejudice  or  damage  to  others,  137 
Preventing  collection  or  securing  of  debt, 
147 

Preventing  performance  of  contracts,  147 
Preventing  rescission  of  contracts,  147 
Preventing  sales  and  contracts,  147 
Purchase  money  unpaid,  145 
Quantity,  145 

Relief  against  judgment  or  decree,  139 
Remote  and  proximate  cause,  144 
Rescission,  142 
Rescission  in  equity,  139 
Rescission  of  contract,  138 
Sale,  144 

Sale  of  commercial  paper,  146 

Sale  of  encumbered  property,  142 

Sale  of  securities,  145 

Securing  debt,  143 

Specific  performance,  139 

Sufficiency  of  damage  or  prejudice,  140 

Title  to  property,  144 

To  sustain  action  of  deceit,  137 
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FRAUD  AND  DECEIT,  cont'd. 
Damages  (see  infra,  Recovery  of  Damages), 
177 

After  rescission  of  contract,  178 

Agreement  as  a  measure  of  damages,  179 

Avoidable  damages,  181 

Buying  in  outstanding  title  or  incum- 
brances, 181 

Compromise  or  composition  with  credit- 
ors, 187 

Conveyance  or  assignment  by  purchaser, 

186 
Credit,  187 

Damages  as  affected  by  ignorance  of  fals- 
ity, 178 

Damages  not  contemplated,  179 
Damages  suffered  by  retaining  stock,  185 
Defects  in  title,  185 
Defects  not  known  to  seller,  186 
Deficiency  in  quantity  of  land,  182 
Depreciation  in  the  value  of  property,  189 
Determination  of  value,  188 
Difference  between  actual  value  and  price 
paid,  182 

Difference  between  actual  value  and  rep- 
resented value,  182 
Exemplary  damages,  189 
Expenditures,  179 
Expenses  of  suits,  181 

Fraud  in  obtaining  certificate  of  stock,  187 

Fraud  in  purchase  of  property,  186 

General  rule,  177 

Improvements,  180 

Incumbrances,  145,  185 

Insurance,  186 

Interest,  189 

Issue  of  false  certificate  of  stock,  187 

Loans,  186 

Market  price,  188 

Money  obtained  by  fraud,  190 

Nominal  damages,  189 

Offer  to  make  representations  good,  178 

Particular  transactions,  182 

Partnership,  186 

Procuring  execution  of  note,  187 
Proximate  damages,  179 
Recovery  of  consideration,  178 
Remote  damages,  179 
Representations  as  to  costs,  185 
Representations  as  to  solvency  or  credit, 
187 

Sale  of  animals  with  contagious  disease, 
184 

Sale  of  note,  184 

Sale  of  personal  property,  182 

Sale  of  property  for  a  particular  purpose, 

184 

Sale  of  real  property,  182 
Sale  of  securities,  184 
Sale  of  stock  in  corporation,  184 
Sale  of  timber,  1S4 
Solvency,  187 

Speculative  damages,  179,  181 

Subscriptions  for  stock,  187 

Time  and  place,  188 
Dealers'  talk,  118 
Debtor  and  creditor : 

Concealment,  72 
Deeds,  56 
Defenses : 

Fraud  as  defense,  164 
Definition,  19 
Demand,  165 
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FRAUD  AND  DECEIT,  cont'd. 

Dishonesty  of  motive  or  intention,  see  infra. 

Knowledge. 
Dividends  on  stock,  127 
Effect  in  equity,  172 
Ejectment,  174 
Encumbrances,  46,  130,  185 

Damage  or  prejudice,  145 
Entry,  writ  of,  174 
Equitable  estoppel,  84 

Allowing  another  to  deal  as  owner  of 
property,  84 

Failure  to  disclose  lien,  85 

Failure  to  disclose  title,  84 

In  general,  84 

Requisites  of  estoppel,  85 

Silence,  68,  84 
Equity  (see  infra.  Fraud  at  Law)  22 

Adequate  remedy  at  law,  172 

Cancellation,  174 

Concealment,  67 

Consolidation  of  courts  in  law  and  equity, 

23 

Constructive  trusts,  176 
•    Counterclaims  at  law,  174 
Defense  at  law,  174 
Effect  in  equity,  172 
Equitable  liens,  176 
Exclusive  jurisdiction  in  equity,  174 
Fraud  as  ground  for  relief  in  equity,  22 
Fraud  in  connection  with  wills,  176 
General  equity  jurisdiction  in   cases  of 
fraud,  172 

Knowledge  of  falsity  of  representation, 

93 

Misrepresentation  as  to  law,  57 
Particular  remedies  in  equity,  174 
Rescission  and  cancellation  of  contract  for 

concealment,  67 
Rescission  in  equity,  174 
Reformation  of  instruments,  174,  175 
Relief  against  judgment  or  decree,  176 
Remedy  by  action  at  law,  172 
Remedy  by  action  for  money  paid  and  re- 
ceived, 173 
Remedy  by  action  of  deceit,  173 
Remedy  by  action  of  replevin  or  trover, 
173 

Remedy  by  ejectment,  174 

Remedy  by  writ  of  entry,  174 

Specific  performance,  175 

Suit  for  accounting,  176 
Estoppel  (see  infra,  Equitable  Estoppel): 

Acting  upon  representation,  109 

Damage  or  prejudice.  139 

Recitals  in  contract,  157 

Record  as  to  constructive  notice,  133 

Representations  of  third  persons,  134 

Ri?ht  to  rely  on  representations,  117 
Evidence  (see  infra,  Questions  of  Law  and 
Fact),  190 

Admissibility  of  evidence,  195 

Burden  of  -proof,  see  infra.  Burden  of 
Proof. 

Character  in  evidence,  196 

Circumstances   consistent  with  honesty, 
203 

Circumstantial  evidence,  200 
Conduct  showing  good  faith,  196 
Conspiracy,  T98 
Degree  of  proof,  201 

Evidence  of  other  frauds  and  representa- 
tions, 196 
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FRAUD  AM)  DECEIT,  cont'd. 
Evidence,  cont'd. 

Frauds  by  others  than  the  party  charged, 
197 

General  scheme  or  purpose  to  defraud, 
197 

Inadequacy  of  price,  204 

Latitude  allowed  in  admission,  195 

Motive,  203 

Parol  evidence,  199 

Parol  evidence  in  case  of  contract  under 
seal,  199 

Preponderance  of  evidence,  201 

Presumptions,  see  infra,  Presumptions. 

Reasonable  doubt,  201 

Recitals  in  contract,  200 

Representations  to  party  defrauded,  198 

Statute  of  frauds,  200 

Subsequent  cond uct,  196 

Sufficiency  of  evidence,  200 

Suspicion  not  enough,  202 
Exemplary  damages,  189 
Facts,  33 

Facts  (see  infra.  Concealment;  Law;  Ques- 
tions of  Law  and  Fact): 
An  act  done  after  making  contract,  33 
Character  of  representation  as  one  of  fact, 33 
False  representation  as  to  law,  see  infra, 
Law. 

Representation  must  be  one  of  fact,  33 

Statements  of  opinion  and  prediction,  see 

infra.  Opinion  and  Prediction. 
Terms  and  statement  of  intention,  see  infra, 
Terms  and  Statement  of  Intention. 
Failure  to  disclose  facts,  see  infra,  Conceal- 
ment. 

False  representations  (see  infra,  Acting  upon 
Representations;  Falsity  of  Repre- 
sentations; Persons  Entitled  to  Re- 
lief or  Redress;  Persons  Responsible; 
Presumptions;  Right  to  Rely  on  Rep- 
resentations), 23 
Agents,  29 

Character  of  representation  as  one  of  fact, 

see  infra,  Facts. 
Condition  of  corporation,  27 
Condition  of  decedent's  estate,  28 
Credit  extending  over  some  time  and  in- 
volving more  than  a  single  transaction, 
26 

Damage,  see  infra,  Damage  or  Prejudice. 
Drawing  checks   without   funds   in  the 

bank,  30 
Estoppel,  109 

False  representation  as  to  one's  own  credit 

or  standing,  28 
Falsity  of  representatioris,  see  infra,  Falsity 

of  Representations. 
Giving  property  sold  a  false  appearance, 

30 

Implied  representation,  31 
Implied  representation  by  acting  as  agent, 
3i 

Implied  representations  in  marrying,  31 
Independent  investigation,  111 
In  general,  23 

Jtifent,  see  infra,  KNOWLEDGE. 

Knowledge,  see  infra.  Knowledge. 
Law,  see  infra,  Law. 

Materiality  of  representation,  see  infra.  Ma- 
teriality of  Representation. 
Mercantile  agency,  28 
Necessity  for  writing,  31 
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FRAUD  AND  DECEIT,  cont'd. 
False  representations,  cont'd. 

Oral  representations  in  connection  with 
written  contracts,  29 

Principal  and  agent,  27 

Reckless  statements,  97 

Representations  as  to  solvency,  credit,  or 
standing,  25 

Representations  by  conduct,  30 

Representations  in  relation  to  personal 
property,  24 

Representations  in  relation  to  real  prop- 
erty, 24 

Solvency  of  bank,  27 

Statement  of  amount  for  which  person 
recommended  is  good,  26 

Statute  of  frauds,  32 

Subject-matter  of  the  representation,  23 

Title  to  real  property,  24 
False  warranty,  39 
Falsity  of  representations,  63 

General  rule,  63 

Illustrations,  63 

Immaterial  falsity,  64 

Interpretation  of  representations,  64 

Questions  of  law  and  fact,  206 

Representations  as  to  solvency  and  credit, 
64 

Representations  capable  of  two  meanings, 
64 

Representations  must  be  false,  63 

Representations  partly  false,  64 

Representations  rendered  false  by  subse- 
quent events,  65 

Representations;  rendered  false  by  sup- 
pression of  facts,  65 

Representations  rendered  true  by  subse- 
quent events,  66 

Statements  accompanied  by  misleading 
conduct,  65 

Statements  conveying  a  false  impression, 65 

Untrue  conclusions  from  facts,  63 
Faults: 

With  all  faults,  118 
Fiduciaries  (see  infra,  Trusts  and  Trustees), 

20 

Foreign  laws : 

Misrepresentations,  58 

Fraud  arising  from  facts  and  imposition,  19 

Fraud  at  law,  21 

As  grounds  for  an  action  of  deceit,  21 
As  grounds  for  rescission  of  a  contract,  22 

Fraudulent  sales  and  conveyances,  20 

Fraudulent  sales  and  conveyances,  see  FRAUDU- 
LENT Sales  and  Conveyances. 

General  representation  to  the  public  or  to  a 
class,  150 

Gifts,  see  Gifts. 

Good  faith,  1078 

Guaranty  (see  infra,  Credit),  1166 

Concealment,  79 
Guardian  and  ward : 

Concealment,  72 
Husband  and  wife : 

Concealment,  71 

Right  to  rely  on  representations,  123 
Ignorance,  106 

Artifice  to  prevent  reading  of  instrument, 
136 

Correction  of  misapprehension,  74 
Damages    as   affected  by  ignorance  of 

falsity,  178 
Ignorance  of  contents  of  instrument,  134 
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FRAUD  AND  DECEIT,  cont'd. 
Ignorance,  cont'd. 

Knowledge  of  the  other's  ignorance,  74 
Law,  57 

Misreading  instrument,  136 
Misrepresentation  as  to  contents  of  instru- 
ment, 135 

Misrepresentation  as  to  legal  effect  of  in 
strument,  136 

Recovery  of  damages,  172 

Representation  unknown  to  party,  112 

Taking  advantage  of  ignorance  of  illiterate 
person,  134 
Illiteracy,  134. 
Implied  representations,  31 
Improvements : 

Compensation  for  improvements,  180 
Income,  representations  as  to,  126 
Incumbrances,  145 

Damages,  185 

Statements  as  to  incumbrances,  46 
Incumbrances,  representations  as  to,  130 
Inequitable  bargains,  20 

Inquiry,  see  infra,  RIGHT  TO  RELY  ON  REP- 
RESENTATIONS. 
Insanity,  20 

Insolvency  (see  infra,  Credit): 

Acceptance  of  deposit  by  insolvent  bank.'Sl 
Failure  to  disclose  insolvency,  80 
Purchase  of  goods  by  insolvent  person, 

106 

Instruction,  see  infra,  INTERPRETATION. 

Intent,  see  infra,  Knowledge. 

Intention,  see  infra,  PROMISES  AND  STATE- 
MENTS of  Intention. 

Interest,  189 

Interpretation : 

Representations,  64 

Joint  tenants  and  tenants  in  common : 
Concealment,  71 

Judicial  sales : 

Promise  to  hold  title  for  judgment  debt- 
ors, 50 

Jurisdiction,  see  infra,  EQUITY. 
Knowledge,  85 

Abatement  of  price,  95 

Acting  as  agent  without  authority,  90,  105 

Action  of  deceit,  86 

Actual  fraud,  85 

Affirmation  of  knowledge,  99 

Belief  that  representation  is  true,  IOI 

Burden  of  pro^*  as  to  knowledge  of  coo- 
tents  of  instruments,  193 

Cancellation,  93 

Circumstances  imposing  duty  to  know  the 

facts,  95 
Concealment,  105,  113 
Condition  of  corporation,  89 
Constructive  fraud,  94 
Constructive  knowledge  of  falsity,  95 
Contract  or  conveyance,  97 
Deceit    and    breach    of    warranty  di^ 

tinguished,  87 
Dishonesty  of  motive  or  intention,  104 
Exception  to  general  rule,  85 
Expectation  of  benefit,  104 
Explanation  of  meaning,  105 
Facts  exciting  suspicion,  106 
Facts  putting  one  on  inquiry,  96 
Failure  to  disclose  facts,  105 
False  assumption  of  knowledge,  99 
False  warrant,  IOI 
Forgetf  ulness  of  facts,  101 
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FRAUD  AND  DECEIT,  conl'a. 
Knowledge,  cont'd. 

Fraudulent  intent  necessary,  85 
General  rule,  85 

Giving  information  derived  from  others, 
102 

Honest  belief,  86 

Ignorance  of  facts,  106 

Inquiry  and   denial  or  concealment  of 

knowledge,  75 
Intention  that   representation  shall  de- 
ceive, 102 
Knowledge  afterwards  acquired,  102 
Knowledge  and  intent,  85 
Knowledge  or  belief  on  the  part  of  the  person 
to  whom  the  representation  is  made  that 
it  is  false,  109 
Agent's  knowledge  imputable  to  princi- 
pal, in 

Artifice   to    prevent   ascertaining  the 

truth,  112 
Belief  that  representation  is  false,  III 
Concealment,  113 

Effect  of  independent  examination  or 

investigation,  111 
Ignorance  of  representation,  112 
Information  as  to  falsity,  IIO 
In  general,  109 
Knowledge  of  fact,  113 
Presumption,  112 

Representation  after  consummation  of 
contract,  113 

Representations  known  to  be  false  not 
fraud,  109 

Solvency  and  credit,  110 

When  knowledge  may  be  inferred,  no 
Knowledge  that  representation  is  being 

acted  on,  149 
Knowledge  that  representation  is  false,  86 
Knowledge  without  fraudulent  intent,  106 
Mistake,  95 

Opportunity  to  ascertain  the  truth,  120 
Particular  injury  need  not  be  intended, 
103 

Positive  statements  as  to  one's  own 
knowledge,  99 

Presumption  from  intentional  non- 
disclosures, 106 

Presumption  of  intent  from  knowledge, 
103 

Purchase  of  goods  by  insolvent  person, 
106 

Reason  to  believe  falsity,  104 

Rescission,  158 

Rescission  in  equity,  93 

Rescission  of  contract,  91 

Reckless  statements,  97 

Reckless  statements  distinguished  from 

errors  of  judgment,  98 
Representation  as  to  solvency  or  credit,  89 
Representation  as  to  solvency  or  credit  of 

another,  98 
Representation  calculated  to  deceive,  103 
Representations  made  indirectly,  149 
Right  to  rely  on  representations  where 

facts    are    peculiarly    within  party's 

knowledge,  120 
Rule  in  equity,  93 
Sales  of  personal  property.  88 
Sales  of  real  property,  88 
Solvency  of  a  bank.  89 
Solvency  or  credit,  103 
Statements  as  to  one's  own  knowledge,  102 


FRAUD  AND  DECEIT,  cont'd. 
Knowledge,  cont'd. 
Statements  for  fraudulent  purpose,  96 
Statements  implying  knowledge,  100 
Suretyship,  92 

View  that  knowledge  of  falsity  is  not  nec- 

essary,  90,  92 
Knowledge  and  intent : 

Burden  of  proof,  192 

Circumslantial  evidence,  201 

Questions  of  law  and  fact,  207 
Labels,  151 
Latent  defects,  129 
Law  (see  infra,  Fraud  at  Law)  : 

Statements  of  opinions  and  of  law,  124 
Law,  false  representations  as  to,  54 

Bills  of  sale,  56 

Deeds,  56 

Equitable  doctrine,  57 
Foreign  laws,  58 
General  rule,  54 
Ignorance,  57 
Illustrations,  56 

Liability  of  subscribers  for  'stock  of  cor- 
poration, 55 

Misrepresentation  of  law  accompanied  bj 
misrepresentation  of  fact  or  conceal- 
ment, 58 

Power  of  corporation  under  its  charter,  55 
Private  acts,  59 
Reason  of  the  rule,  55 
Relation  of  trust  or  confidence,  57 
Representations  as  to  the  law  not  fraud, 
55 

Representations  as  to  the  legal  effect  of  an 
instrument,  56 

Representations  of  law  and  fact  dis- 
tinguished, 58 

Representation    that  debt  constitutes  a 
lien,  56 
Leases : 

Concealment,  77 

Rescission,  158 
Legal  fraud,  21 
Liens : 

Equitable  liens,  176 
Loans : 

Damages,  186 
Location,  representations  as  to,  130 
Market  price,  see  infra.  Damages  ;  Right  TO 

Rely  on  Representations. 
Marriage,  31 

Concealment  by  persons  contracting  to 
marry,  71 

Implied  representations  in  marrying,  31 

Material  facts,  see  infra,  CONCEALMENT. 
Materiality  of  representation,  59 

Acting  upon  representations,  62 

Burden  of  proof,  192 

Collateral  matters,  61 

Concealment,  60 

Falsity  immaterial,  64 

Illustrations,  60 

In  general,  59 

Question  of  law  and  fact,  207 
Representation    affecting  probability  of 

performance  of  contract,  62 
Representation  affecting  subject  matter  of 

contract,  60 
Representation  must  relate  to  a  material 

fact,  59 

Representation  need  not  relate  directly  to 
subject  matter,  62 
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FRAUD  AND  DECEIT,  cont'd. 
Materiality  of  representation,  cont'd. 

Representation  not  operating  as  an  in- 
ducement, 6r 
Representations  of  different  transactions, 
62 

Sales,  62 

Sales  of  personal  property,  60 
Sales  of  real  property,  60 
Trivial  misrepresentations,  61 
What  representations  are  material,  60 
Mercantile  agencies : 

Representations  to  mercantial  agencies,  28 
Responsibility,  155 

Statements  made  to  mercantile  agencies, 
151 

Mines  and  mining  claims : 

Statements  as  to  mines,  44 
Misleading  conduct,  see  infra,  Conduct. 
Misreading  instrument,  136 
Misrepresentation,  see  infra,  False  Repre- 
sentation. 
Mistake,  95 

Fraud  and  mistake  distinguished,  157 

Fraud  resulting  in  mistake,  164 
Mortgage : 

Responsibility  for  representation,  155 
Nature  of  fraud,  19 
Negligence,  21 

Right  to  rely  on  representations,  115 
Nominal  damages,  189 
Offers  made,  127 
Officer  of  corporation : 

Knowledge  of  falsity  of  representation,  96 

Representation  by  officer,  96 

Responsibility  for  representation,  154 

Statements  by  promoters  or  officers  of  a 
corporation,  151 
Opinion  and  prediction,  34 

Artifice  to  prevent  inquiry,  38 

Concealment  of  facts,  37 

Contract  not  voidable  at  law  for  expres- 
sion of  opinion  or  belief,  34 

Expression  of  opinion  not  fraud  in  equity, 
35. 

Extrinsic  facls,  37 
False  statement  of  opinion,  36 
False  statement  of  opinion  involving  mis- 
representation of  fact,  36 
False  warranty,  39 

Future  location  of  railroad  or  depot,  40 
Future  profits  and  benefits,  40 
General  rule,  34 

Opinions  as  to  matters  inconvenient  to  in- 
vestigate, 39 

Persons  occupying  relations  of  trust  and 
confidence,  38 

Prediction,  39 

Prediction  in  general,  39 

Prediction  involving  a  representation  of 
fact,  41 

Prospective  values,  40 

Quality  or  quantity  of  personal  property, 
44 

Quality  or  quantity  of  real  property,  45 
Statements  as  to  acreage,  45 
Statements  as  to  boundaries,  45 
Statements  as  to  credit  or  standing  of  an- 
other, 46 

Statements  as  to  extrinsic  facts,  37 
Statements  as  to  incumbrances,  46 
Statements  as  to  location,  46 
Statements  as  to  mines,  44 

III 


FRAUD  AND  DECEIT,  cont'd. 
Opinion  and  prediction,  cont'd. 

Statements  as  to  one's  own  credit,  47 
Statements  as  to  patent  right  or  patented 

article,  42 
Statements  as  to  quality,  43 
Statemenis  as  to  quantity,  43 
Statements  as  to  stock  in  corporations,  42 
Statements  as  to  titles,  46 
Statements  as  to  value  not  amounting  to 

fraud,  41 

Slatements  by  vendor  as  to  future  im- 
provements near  properly,  40 
Slatements  in  positive  language,  36 
Statements  of  fact  susceptible  of  knowl- 
edge, 36 

Statemenis  of  quality  and  quantity  as 
statements  of  fact,  44 

Statements  of  value  amounting  to  repre- 
sentation of  fact,  42 

Statements  that  may  be  either  expression 
of  opinion  or  statement  of  fact,  35 

Subscriptions  to  proposed  railroad,  40 

Value  known  only  to  experts,  43 

Value  of  stocks  or  bonds  in  corporation,  42 

Whether  statement  is  of  opinion  or  of 
fact,  35 
Parent  and  child : 

Concealment,  72 
Parol  evidence,  199 

Admissibility,  199 

Contract  under  seal,  199 

Contradicting  recitals  in  contract,  200 

Statute  of  fraud,  200 

Written  contracts,  199 
Partial  disclosure  of  facts,  83 
Partly  false  representations,  64 
Partnership : 

Concealment,  70,  71 

Damages,  186 

Right  to  rely  on  representation,  122 
Persons  entitled  to  relief,  148 

Advertisements  of  auction  sales,  152 
Falsely  labeled  goods,  151 
False  recitals  in  securities,  151 
Fraud  is  personal,  148 

General  representations  to  the  public  or  to 

a  class,  150 
Indirect  representations,  149 
In  general,  148 

Knowledge  that  representation  is  being 
acted  on,  149 

Letters  to  the  public  generally,  150 

Representations  not  intended  to  be  acted 
on  by  person  complaining,  148 

Representations  not  made  directly  to  per- 
son complaining,  148 

Representations  of  authority  to  accept 
bill,  151 

Representations  to  agents,  149,  150 
Sale  of  property  to  be  used  by  third  per- 
son, 150 

Statements  by  promoters  or  officers  of  a 

corporation,  151 
Statements  made  to  mercantile  agencies, 

Time-table  issued  by  railroad,  152 
Persons  responsible,  152 

Acceptance  of  benefits,  156 
Agency,  156 

Avoidance  of  contracts  and  conveyance, 
154 

Benefit  to  the  defendant  not  necessary,  153 
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FRAUD  AND  DECEIT,  cont'd. 
Persons  responsible,  cont'd. 
Co-conspirators,  155 
Commercial  agencies,  155 
Estoppel,  154 
Fraud  of  third  person,  154 
In  general,  152 
Liability  of  agent,  i£3 
Mortgages,  155 
Officers  of  corporation,  154 
Participation  in  another's  fraud,  155 
Public  officer,  154 

Representations  as  to  solvency  or  credit, 
153 

Representations  by  person  referred  to  for 

information,  156 
Sales,  153 

Sales  and  conveyances  of  land,  155 
Physician  and  surgeon : 

Concealment,  70 
Prediction,  see  infra,  Opinion   and  Pre- 
diction. 

Prejudice,  see  infra,  Damage  or  Prejudice. 
Preponderance  of  evidence,  201 
Presumptions,  190 

All  the  elements  of  fraud  must  be  shown, 
192 

Circumstances  consistent  with  honesty, 

203 

Conlidential  relations,  194 

Damage  or  prejudice,  193 

Deficiency  in  quantity  of  lands,  194 

Fiduciary  relations,  194 

General  rule,  190 

Inadequacy  of  price,  193 

Independent  investigation,  112 

Intention  not  to  perform  promise,  192 

Knowledge  and  intent,  192 

Materiality  and  falsity  of  representations, 

192 
Motive,  194 

Particular  elements  of  fraud,  191 

Presumption  from  intentional  non- 
disclosures, 106 

Presumption  of  honesty,  190 

Presumption  of  intent  from  knowledge, 
103 

Proof  of  circumstances  indicating  fraud, 
193 

Ratification  of  contract,  193 
Reliance  upon  representations,  192 
Shifting  the  burden  of  proof  as  to  falsity, 
192 

Unusual  provisions  in  an  instrument,  193 
When  fraud  is  to  be  presumed,  191 

Price,  see  infra,  Right  to  Rely  on  Repre- 
sentations. 

Priest  and  parishioner,  70 

Prints : 

Statements  as  to  future  profits  and  bene- 
fits, 40 

Profits,  representations  as  to,  126 
Promises  and  statements  of  intention,  47 

Constructive  trusts,  49 
Exceptions  in  equity,  49 
General  rule,  47 
Illustrations,  48 

Intention  not  to  pay  for  goods  purchased, 
51 

Intention  not  to  perform  other  promises,  52 
Intention  not  to  perform  promise,  51 
Promise    accompanied    by   false  repre- 
sentation or  concealment,  54 


FRAUD  AND  DECEIT,  cont'd. 

Promises  and  statements  of  intention,  cont'd. 
Promise  a  mere  device  to  accomplish  a 

fraud,  50 
Purchase  at  judicial  sale,  50 
Repairs,  48 
Rule  in  equity,  49 
Promoters,  151 

Proximate  and  remote  cause,  144 
Proximate  and  remote  damages,  179 
Public : 

General  representation  to  the  public  or  to 
a  class,  150 

Letters  to  the  public  generally,  150 
Public  officer  : 

Responsibility  for  representation,  154 
Puffing,  118 

Quality  (see  infra,  Right  10  Rely  on  Repre- 
sentations): 
Statements  as  to  quality,  43 
Quantity  (see  infra,  Right  to  Rely  on  Rep- 
resentations); 
Statements  as  to  quantity,  43 
Questions  of  law  and  fact  (see  infra,  Facts; 
Law),  205 
Concealment,  206 
Fact  of  representation,  206 
Facts  undisputed,  206 
Failure  to  read  instrument  before  signing, 
208 

Falsity  of  representations,  206 
General  rule,  205 
Knowledge  and  intent,  207 
Materiality  of  representations,  207 
Opinion  or  statement  of  fact,  206 
Ordinarily  question  for  the  jury,  205 
Particular  elements  of  fraud,  206 
Reliance  upon  representations,  207 
Right  to  rely  upon  representations,  207 
Railroads  : 

Future  location  of  railroad  or  depot,  40 

Subscription  to  pioposed  railroad,  40 

Time-table,  152 
Ratification,  159 

As  a  bar  to  rescission,  159 

Burden  of  proof,  193 

Examples,  160 

What  constitutes,  159 
Real  property  (see  infra,  Vendor  and  Pur- 
chaser): 

Acreage,  45 

Boundaries,  45 

False  representation,  24 

Incumbrances,  46 

Location,  46 

Quality  and  quantity,  45 

Statements  as  to  title,  46 

Statements  as  to  value,  42 
Reasonable  doubt,  201 
Reckless  statements,  97 
Recording  acts : 

Failure  to  examine  records,  132 
Records : 

Failure  to  examine  records,  132 
Recovery  of  damages  (see  infra,  Damages): 

Action  of  deceit,  100 

Affirmance  of  contract,  170 

Affirming  contract  and  suing  for  damages, 
168 

Asking  favors,  171 

Circumstances  showing  intention  to  waive 

fraud,  170 
Contracts,  167 
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FRAUD  AND  DECEIT,  cont'd. 
Eecovery  of  damages,  cont'd. 

Dealing  with  party  defrauding,  171 
Delay  in  bringing  suit,  171 
Effect  of  covenants  in  deed,  169 
Effect  of  promise  by  party  defrauding,  168 
Ignorance  of  the  fraud,  172 
In  general,  166 

Making  new  arrangements,  171 
Offer  to  sell  property,  171 
Performance  of  contract  after  discovery 

of  fraud,  170 
Rescission  as  waiver  of  right  to  recover 

damages,  170 
Recoupment  and  counterclaims,  169 
Representations  as  to  real  property,  167 
Retaining  what  was  received  under  the 

contract,  168 
Sale  of  goods,  168 
Sale  of  land,  168 

Waiver  of  right  to  recover  damages,  169 

Warranty,  168 
Reformation  of  instruments,  174,  175 
Relation  of  trust,  see   infra,  Trusts  AND 

Trustees. 

Beliance  upon  representations  (see  infra.  Act- 
ing upon  Representations;   Right  TO 
Rely  on  Representations): 
Burden  of  proof,  192 
Questions  of  law  and  fact,  207 
Remedies,  see  infra,  EQUITY;  RESCISSION. 
Rental,  representations  as  to,  126 
Replevin,  165,  173 

Representation,  see  infra,  FALSE  REPRESENTA- 
TION. 

Representations  by  officers  of  corporations, 

96 

Rescission,  22,  158 

Acceptance  of  property,  160 
Affirmance  as  a  bar  to  rescission,  159 
Bona  fide  purchaser  for  value,  163 
Bringing  action  on  contract,  160 
Defenses,  164 

Delay  as  bar  to  rescission,  161 
Effect  of  tender,  162 
Equity,  174 

Executed  contracts,  158 
Fraud  and  mistake  combined,  164 
Fraud  as  defense,  164 
Ignorance  of  fraud,  160 
Inability  to  place  parties  in  statu  quo,  160 
In  general,  158 

Knowledge  of  false  representation,  93 
Knowledge  of  falsity  of  representations, 

91,  158 
Lease,  158 

Limitations  on  right  to  rescind,  159 
Negotiable  instrument,  163 
Payment  of  the  cc  nsideration,i6o 
Persons  not  paying  value,  163 
Recovery  of  what  was  parted  with,  165 
Release,  159 

Remedies  after  rescission,  164 
Representation  as  to  one's  own  solvency, 

credit,  or  standing,  28 
Representations  in  relation  to  personal 

property,  24 
Rescission  as  against  third  party,  163 
Rescission  by  grantee  or  lessee,  159 
Rescission  in  toto,  161 

Rescission  of  conveyance  by  grantor,  158 
Rescission  of  settlement  or  compromise, 
159 
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FRAUD  AND  DECEIT,  cont'd. 
Rescission,  cont'd. 

Return  of  consideration,  161 
Right  to  make  representation  good,  158 
Waiver  of  right  to  recover  damages,  170 
What  constitutes  an  affirmance,  159 
Rescission  of  contract : 
At  law,  67 
Concealment,  66 
Damage  after  rescission,  178 
Damage  or  prejudice,  138,  139 
In  equity,  67 

View  that  knowledge  of  falsity  is  not  nec- 
essary, 93 
Bight  to  rely  on  representations,  115 
Absurd  representations,  119 
Artifice  or  fraud  preventing  inquiry,  129 
Artifice  to  prevent  inquiry  or  examination, 
126 

Artifice  to  prevent  inquiry  or  knowledge, 

123 

Artifice  to  prevent  reading,  136 
Bad  faith,  119 
Blanks,  137 
Collusion,  124 

Commendatory  statements  as  to  value, 

quality,  etc.,  118 
Condition  of  personal  property,  129 
Condition  of  real  property,  128 
Confidence  actually  reposed,  123 
Confidential  relation,  127 
Credit,  133 

Custom  to  make  examination,  121 
Dealers'  talk,  118 
Dividends  on  stock,  127 
Doctrine  that  inquiry  is  not  necessary  if 

representation  is  positive,  122 
Employment  of  another  to  make  examin- 
ation, 121 
Equity,  117 
Estoppel,  117,  133 
Examination  of  records,  132 
Facts   peculiarly  within  party'9  knowl- 
edge, 120 
Failure  to  examine  records,  132 
Husband  and  wife,  123 
Ignorance,  134 
Illiterate  persons,  136 
Impossible  representations,  1x9 
Income,  126 
Incumbrances,  130 
Indefinite  representations,  119 
In  general,  115 
Latent  defects,  129 
Law,  124 
Market  price,  125 
Misreading  instrument,  136 
Misrepresentations  as  to  contents  of  In- 
strument, 135 
Misrepresentations  as  to  legal  effect  of  in- 
strument, 136 
Negligence,  115 
Negotiable  instruments,  137 
Opportunity  to  ascertain  truth,  121 
Ordinary  prudence  and  diligence  required, 
119 

Parent  and  child.  123 
Particular  relations,  122 
Particular  representations,  124 
Parties  dealing  on  an  equal  footing,  125 
Partners.  122 
Principal  and  agent,  122 
Profits,  126 
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FRAUD  AND  DECEIT,  cont'd. 
Bight  to  rely  on  representations,  cont'd. 
Properly  situated  at  a  distance,  126 
Puffing,  118 

Qualified  representations,  117 
Quality,  128,  129 
Quantity,  131 

Question  of  law  and  fact,  207 
Records,  132 

Relation  of  trust  or  confidence,  122 
Rental,  126 

Representations  as  to  boundary,  130 
Representations  as  to  facts  affecting  value, 
126 

Representations  as  to  location,  130 
Representations   as    to  profits  paid  and 

offers  made,  127 
Representations  as  to  quality  or  condition 

ot  property,  128 
Representations  as  to  quantity,  131 
Representations  as    to  rental,  income,  or 

profits.  126 
Representations  as  to  solvency  or  credit, 

133 

Representations  as  to  title  and  incum- 
brances, 130 
Representations  as  to  value,  124 
Representations   by  third   persons,  124, 
126 

Solvency,  133 

Statements  of  opinion,  124 
Substitution  of  instruments,  137 
Third  persons,  126 
Title,  130 

Vague  and  indefinite  representations,  HQ 

Value    peculiarly    within    knowledge  of 
party  making  representation,  125 

With  all  faults,  118 

Words  of  caution,  117 

Words  of  general  caution,  118 
Sales  (see  infra,  Damages): 

Acting  upon  representations,  108 

Allowing  another   to   deal  as  owner  of 
property,  84 

Concealing  defective  condition  of  prop- 
erty, 82 

Concealment,  77 

Concealment  of  incumbrances,  77 
Damage  or  prejudice,  144 
Estoppel,  84 
Insolvency,  106 

Knowledge  of  falsity  of  representations, 

88 

Knowledge  of  purchaser  of  his  financial 

condition,  92 
Materiality  of  representation,  60 
Representations  as  to  collateral  matters, 

62 

Representations  as  to  title   and  incum- 
brances, 130 
Representations  in  relation  to  personal 

property,  24 
Responsibility  for  representation,  153,  155 
Scienter,  see  infra,  KNOWLEDGE. 
8et-ofF,  recoupment,  and  counterclaim,  169 

Equity,  174 
Silence,  see  infra,  Concealment. 
Solvency,  see  infra.  Credit;  Insolvency. 
Specific  performance,  139,  175 

Fraud  as  defens  e  in  suit  for  specific  per- 
formance, 175 
Suit  for  specific  performance,  175 
Standing,  see  infra.  Credit. 
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FRAUD  AND  DECEIT,  cont'd. 
Statute  of  frauds,  32 

Actual  fraud,  33 
Guaranty,  32 

Necessity  of  representations  being  in  writ- 
ing. 32 

Representations  as  to  credit  of  third  per- 
son, 32 

Representations  as  to  solvency,  credit,  or 
standing  of  another,  32 

Representations  boih  oral  and  written,  33 

Representations  within  this  statute,  32 
Statutes,  see  infra.  Law. 
Stockholders : 

Extent  of  liability  of  subscriber  for  stock 
of  corporation,  55 
Stocks : 

Concealment,  78 
Suggcstio  falsi,  76 
Suppressio  veri,  76 
Suretyship : 

Concealment,  79 

Knowledge  of  false  representation,  92 
Tender : 

Effect  of,  162 
Time-table,  152 

Title,  representations  as  to,  130 
Titles : 

Damage  or  prejudice,  145 

Damages  for  defects  in  title,  185 

Statements  as  to  title,  46 
Title  to  real  property,  24 
Trespass,  165 
Trover,  165,  173 
Trusts  and  trustees,  20,  69 

Concealment,  69 

Constructive  trust,  49,  176 

Damage  or  prejudice,  140 

Disclosure  of  facts,  69 

Fiduciary  relation  raises  presumption  of 
fraud,  194 

Particular  relations  of  trust,  70 

Presumptions,  194 

Representations  as  to  law,  57 

Representations  as  to  price  paid  and  offers 
made,  127 

Right  to  rely  on  representations,  122 

Silence,  69 

Statements  of  opinion  and  belief,  38 

Trustee  and  cestui  que  trust,  70 
Unconscientious  bargains,  20 
Undue  influence,  20 

Value  (see  infra,  Damages;  Right  to  Rely 
on  Representations): 
Prospective  value,  40 
Statements  as  to  value,  41 
Illustrations,  42 
Relation  of  confidence,  43 
Sale  or  lease  of  real  property,  42 
Statements  as  to  patent   right  or  pat- 
ented article,  42 
Statements   not   amounting  to  fraud, 
41 

Statements  of  value  or  statements  of 
fact,  42 

Value  known  only  to  experts,  43 
Value  of  particular  article,  42,  43 
Vendor  and  purchaser  (see  infra.  Damages; 
Real  Property),  76 
Acting  upon  representations,  108 
Concealment,  76 

Concealment  by  purchaser  of  real  prop- 
erty, 71 
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FRAUD  AND  DECEIT,  cont'd. 
Vendor  and  purchaser,  cont'd. 

Concealment  of  facts  affecting  quality  and 
value,  76 

Concealment  of  facts  readily  ascertain- 
able, 76 

Knowledge  of  falsity  of  representations, 

88 

Materiality  of  representation,  60 

Representations  as  to  title  and  incum- 
brances, 130 

Responsibility  for  representation,  155 
Waiver  of  right  to  recover  damages  (see  infra, 
Affirmance),  169 

Action  on  contract,  169 

Affirmance  of  contract,  170 

Asking  favors,  171 

Circumstances  showing  intention  to  waive, 
170,  171 

Dealing  with  party  defrauding,  171 
Delay  in  bringing  suit,  171 
Ignorance  of  the  fraud,  172 
In  general,  169 

Making  new  arrangement,  171 

Offer  to  sell  property,  171 

Performance  of  contract  after  discovery  of 
fraud,  170 

Rescission,  170 
■Warranty,  39 

Deceit  and   breach  of   warranty  distin- 
guished,  87 

Effect  of  warranty,  168 

False  warranty,  101 
Wills,  176 

Equity,  176 

Fraud  in  suppressing  or  destroying  will, 
177 

Fraud  not  showing  execution  of  will,  176 
With  all  faults,  118 
Witnesses : 

Number  of  witnesses,  204 
Writing,  31 

Necessity  of  writing  in  general,  31 

Statuie  of  frauds,  32 

FRAUDS,  STATUTE  OF,  208 
FRAUDULENT,  20S 
FRAUDULENT  EXECUTIONS,  209 

FRAUDULENTLY,  208 

Fraudulently  and  feloniously,  208 
Larceny,  208 

FRAUDULENT  MISREPRESENTATION, 

209 

FRAUDULENT  PREFERENCES,  209 

FRAUDULENT  SALES  AND  CONVEY- 
ANCES (see  Fraud  and  Deceit),  210 
Absconding  debtor,  318 
Accomplishment  of  the  fraudulent  purpose,  272 

In  general,  272 

Retention  of  property,  272 
Actions,  see  infra,  Creditors'  Bills. 
Actual  notice  : 

Subsequent  purchasers,  468 
Agency : 

Employment  by  assignee  of  agents,  serv- 
ants, or  attorneys,  403 

Knowledge  of  agent,  289 

Making  assignee  agent  of  assignor,  402 
Alimony,  252 
Allowances,  344 
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FRAUDULENT  SALES,  ETC.,  cont'd. 

Antecedent  debts,  see  infra.  Assignments  for 
Benefit    of    Creditors;  Creditors; 
Rights  of  Debtor  as  Owner. 
Arrests : 

Assignment  after  arrest,  389 
Assignments  for  benefit  of  creditors,  384 
Acts  before  and  after  assignment,  450 

Acts  before,  about  time  of,  or  after  as- 
signment, 450 
Concealment,  451 

Continuance  of  business  by  assignor, 

452 

Evidence  of  fraudulent  intent,  451 

Fraud  must  be  in  making  the  assign- 
ment, 450 

In  general,  450 

Partnership,  451 

Proposal  of  composition,  451 

Removal  of  property,  451 

Violation  of  trust  by  assignee,  453 

Withdrawal  or  conveyance   of  assets 
prior  to  assignment,  451 

Withholding  assignment  from  the  rec- 
ord, 453 

Withholding  property,  451 
Alteration  and  substitution  of  new  assign- 
ment, 453 

Abandonment  of  fraudulent  assignment 

or  provision,  455 
Consent  of  creditors  and  assignee,  454 
In  general,  453 

No  presumption  of  creditors'  assent,  454 
Arrests,  389 
Assent  of  creditors,  390 
Assignees : 

Advertising  for  creditors,  404 

Carrying  on  business,  411 

Collection  or  sale  of  choses  in  action, 
413 

Designation  of  attorney,  403 
Discretion,  404 

Employment  of  agents,  servants,  or  at- 
torneys, 403 
Exemption  of  assignee  from  liability,  413 

Default  of  agents,  414 

Effect  of,  413 

Fraud,  413 
Insurance,  rent,  and  taxes,  403 
Lease.  404 

Maintaining  and  defending  suit,  403 
Making  assignee  agent  of  assignor,  402 
Mode  of  sale,  411 
Mortgage  or  pledge,  404 
Obligation  or  trust,  405 
Payment  of  incumbrances,  403 
Powers  that  may  not  be  exercised,  406 
Power  to  prefer  creditors,  418 
Preference  of  assignee,  421 
Prohibition  of  sale,  406 
Provisions  as  to  management  and  pro- 
tection of  assets,  402 
Provisions  as  to  sale  and  collection  of 

assets,  404 
Selection  and  control  of  assignee,  396 

Creditor's  right  to  select,  396 

Debtor's  right  to  select,  396 

Disease,  397 

Illiteracy,  397 

Incompetent,  396 

In  general,  396 

Insolvency  of  assignee,  396 

Intemperance,  397 
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FRAUDULENT  SAIjES,  ETC.,  cont'd.  ] 
Assignments  for  benefit  of  creditors,  cont'd. 
Assignees,  cont'd. 
Selection  and  control  of  assignee,  cont'd. 
Nonresidence,  397 
Relationship,  397 

Reservation  of  power  to  fill  vacancy, 
397 

Reservation  of  power  to  remove,  398 
Time  of  objection,  397 

Terms  of  sale,  408 

Time  of  sale,  606 
Assignee's  compensation,  416 
Assignee's  indemnity,  416 
Assignee's  participation  in  fraud,  395 
Assignment  after  arrest,  389 
Burden  of  proof,  459 
Carrying  on  business,  411,  435 

Assignor,  452 
Coercion  of  creditors,  444 
Collection  or  sale  of  choses  in  action,  413 

Arbitral  ion,  413 

Compounding  or  compromising  with 

debtor,  413 
In  general,  413 
Common  law,  384 

Concealing,  withholding,  and  removing 

property,  451 
Conditions,  444 
Considerations,  384,  386 
Construction  of  assignment,  458 
Conveyance  to  creditor  to  pay  himself  and 

others,  236 
Corporation,  386 
Corporation  preferences,  241,  388 
Creditors'  assent,  390 
Cure  of  fraud  by  subsequent  events,  453 
Definition,  384 

Description  and  schedule  of  property,  398 

Badge  of  fraud,  398,  400 
Defective  schedule,  400 
In  general,  398 
Mistake,  399 

Necessity  of  schedule,  399 

Omission  ot  schedule,  399 

Specification  in  detail,  398 

Uncertain  exceptions,  398 

Value  of  property,  400 
Distribution  of  assets  among  creditors,  417 

Appropriation  of  firm  property  as  be- 
tween individual  creditors,  427 

Appropriation  of  individual  property  to 
firm  debts,  427 

Arbitral  ion,  430 

Assent  of  creditors,  429 

Compounding  with  creditors,  430 

Contingent  liability,  422 

Debts  due  assignee,  421 

Debts  due  partners,  424 

Debts  due  wife,  421 

Debts  not  due,  422 

Debts  thai  have  been  paid,  420 

Delay  in  distribution,  428 

Distribution  and  enumeration  of  debts, 
417 

Effect  of  mistake,  428 
Exclusion  of  costs,  430 
Exclusion  of  secured  debts,  423 
Failure  to  fix  time,  429 
Failure  10  specify  order  of  payment,  427 
Filing  proof  of  claim,  429 
Giving  assignee  power  to  prefer  credit- 
ors, 418 
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RAUDUIiKNT  SALES,  ETC.,  cont'd. 
Assignments  for  benefit  of  creditors,  cont'd. 
Distribution  of  assets  among  creditors,  canfd. 

Husband  and  wife,  421 
Individual  debts  of  partners,  424 
Indorsers,  422 
Misdescription,  418 

Particular  debts  payableorpreferred,4i9 
Partnership,  424 
Preference  by  partners,  424 
Preference  of  debt  owing  by  others,  420 
Preference  of  more  than  is  due,  420 
Preference  of  secured  debts,  423 
Preferences    in     pursuance    of  prior 

agreement,  418 
Preferences  in  violation  of  agreement, 

418 

Preferred  debts,  417 

Provision  as  to  surplus,  431 

Provision  for  payment  of  fictitious  debts 

a  badge  of  fraud,  419 
Reasonable  postponement,  428 
Relatives,  421 

Right  of  creditors  to  impeach  debts,  421 
Secured  debts,  423 
Statute  of  frauds,  422 
Statutory  requirements,  418 
Sureties,  422 
Usurious  loans,  421 

View  that  assignment  is  not  void  be- 
cause debt  is  fictitious,  420 
Effect  of  fraudulent  preferences,  456 
Employment  of  assignor  by  assignee,  436 

Badge  of  fraud,  436 

Expectation  of  employment,  436 

Express  stipulation,  436 

Invalidating  assignments,  436 
Exaction  of  release  from  creditors,  445 

Covenant  to  obtain  release,  446 

Failure  to  make  provision  as  to  surplus, 
449 

Forms  and  terms  of  release,  450 
Giving  preferences,  450 
In  general,  445 

Necessity  to  assign  all  the  debtor's  prop- 
erty, 447 

Partnership,  448 

Release  before  assignment,  445 

Requisites  of  such  assignments,  446 

Reservation  of  surplus,  448 

Reservations  of  benefit  to  assignor,  447 

Statutory  restrictions,  445 

Sufficiency  of  language,  448 

Time  given  creditors  for  assenting,  449 

View    that     such    assignments  were 
fraudulent,  445,  446 
Fraud  in  giving  preferences,  388 
Fraud  in  law,  456 
Fraudulent  intent,  391 

Assignment  after  judgment,  393 

Effect,  391 

Hinder  and  delay,  392 

Incidental  delay,  392 

In  general,  391 

Insolvent  debtor,  394 

Intent  to  defeat  execution  or  attach- 
ment, 393 

Intent  to  prevent  sacrifice,  393 

Participation  by  assignee,  395 

Solvent  debtors,  394 

What  intent  is  fraudulent,  392 

When  intent  must  be  shown  as  a  matter 
of  fact,  391 
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FRAUDULENT  SALES,  ETC.,  cont'd.  ] 
Assignments  for  benefit  of  creditors,  cont'd 

Future  preferences,  388 

General  assignments,  237 

Imposing  conditions  and  coercion  of  cred- 
itors, 444 

Incidental  delay,  385 

Independent  consideration,  384 

In  general,  384 

Insolvency  of  assignor,  389 

Knowledge  and  consent  of  creditors,  390 

Mode  of  sale,  411 

Assignee  carrying  on  business,  411 
Collection  or  sale  of  choses  in  action, 
413 

In  general,  411 
Private  sale,  411 
Public  sale,  411 
Necessity  to  assign  all  the  debtor's  property, 

437 

Assignments  giving  preferences,  439 

Concealing  or  withholding  property,  438 

Exaction  of  release  from  creditors,  447 

Exception  of  property,  438 

General  assignments,  437 

In  general,  437 

Omission  by  mistake,  437 

Partial  assignment,  438 

Partnership  assignment,  438 

Statutory  requirements,  438 

Worthless  articles,  437 
Nonresidents,  389 
Partial  assignments,  236 
Partiality,  384 

Particular  provision  rendering  assignments 

fraudulent,  401 
Advertising  for  creditor,  404 
Assignee's  power  to  delegate  trust,  405 
Designation  of  attorney,  403 
Discretion  vested  in  assignee  as  to  sale 

and  colled  ion  of  assets,  404 
Employment  of  agents,  servants,  and 

attorneys,  403 
Failure  to  fix  time  of  sale,  408 
Giving  creditors  control  of  trust,  402 
Incumbrances,  403 
In  general,  401 
Insurance,  403 
Lease  by  assignee,  404 
Maintaining  and  defending  suit,  403 
Making  assignee  agent  of  assignor,  40a 
Mortgage  or  pledge  by  assignee,  404 
Payment  of  rent  and  taxes,  403 
Possibility  of  fraud  or  mistake,  405 
Powers  which  assignee  may  not  exer- 
cise, 406 

Presumption  as  to  discretion  of  as- 
signee, 405 

Presumption  of  fraudulent  intent,  401 

Prohibition  of  sale,  406 

Provisions  affirming  legal  obligation  of 
assignee,  402 

Provisions  as  to  management  and  pro- 
tection of  assets,  402 

Provisions  as  to  sale  and  collection  of 
assets,  404 

Sales  for  cash  or  credit,  408 

Sales  on  credit,  408 

Statement  of  assignee's  accounts,  404 

Stipulation  for  what  would  be  implied, 
402 

Stipulation  inserted  by  mistake,  401 
Terms  of  sale,  408 
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RAUDULENT  SALES,  ETC..  cont'd. 
Assignments  for  benefit  of  creditors,  confd. 
Particular  provision,  etc.,  cont'd. 
Time  of  sale,  406 
Time  of  sale  fixed  by  statute,  407 
Time  of  sale  left  to  discretion  of  as- 
signee, 408 
Unreasonable  delay  of  sale,  406 
What  constitutes  a  grant  of  power  to 
sell  on  credit,  409 
Preferences,  236,  386,  456 
Preferences  not  favored,  388 
Presumption,  459 

Presumption  of  assent  of  creditors,  390 
Presumption  of  fraud,  385 
Private  motives  for  preferences,  388 
Provisions  as  to  distribution  of  assets,  414 
Attorneys'  fees,  415 
Compensation  of  agents  and  clerks,  4 
Compensation  of  assignee,  416 
Distribution  of  assets  among  creditors, 
417 

Expenses  of  assignor,  415 

Expenses  of  suits,  415 

Indemnity  of  assignee,  416 

In  general,  414 

Payment  of  expenses,  415 
Provisions  as  to  sale  and  collection  of  assets : 

Mode  of  sale,  411 
Questions  of  law  and  fact,  459 
Reservation  for  benefit  of  any  member 

partnership,  433 
Reservation  for  benefit  of  assignor,  431 

Carrying  on  the  business  by  assignor, 
435 

Employment  of  assignor  by  assignee,  436 
Exacting  release  from  creditors,  447 
Failure  of  general  assignment  to  conve 

all  of  debtor's  property,  437 
In  general,  431 
Partnership,  433 

Reservation  for  support  or  use  of  a 

signor  and  his  family,  432 
Reservation  of  benefits  allowed  by  law, 

439 

Reservation  of  exempt  property,  441 
Reservation  of  future  preferences,  443 
Reservation  of  power  to  declare  uses, 

443 

Reservation  of  surplus,  439 

Reserving  power  of  revocation,  444 

Reserving  power  to  borrow^money  or  ob- 
tain advances,  433 

Retention  of  possession  by  assignor,  433 

What  reservations  are  fraudulent,  432 
Reservation  for  support  or  use  of  assignor 

and  his  family,  432 
Reservation  of  po«\er  to  revoke,  444 
Reservation  of  surplus : 

Exaction  of  release  from  creditors,  448 
Retention  of  possession,  371 
Retention  of  possession  by  assignor,  433 

Badge  of  fraud,  434 

Burden  of  proof,  434 

Consent  of  creditors,  434 

Continuance  of  business  by  assignor, 
435 

Express  provisions  for  retention  of  pos- 
session, 434 
In  general,  433 

So  long  as  assignor  may  think  proper, 

435 

Until  sale  of  property,  435 
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FRAUDULENT  SALES,  ETC.,  cont'd. 
Assignments  for  benefit  of  creditors,  cont'd. 
Revocation,  reserving  power  of,  444 
Right  to  make  assignments,  384 
Solvency  of  assignor,  389 
Support  of  assignor  and  his  family,  432 
Void  or  voidable,  455 
Voluntary  assignments,  386 
What  law  governs,  458 
Whether  assignment  is  wholly  void,  455 
Who  may  avoid  assignment,  456 
Creditors  not  injured,  457 
Creditors  who  have  assented,  457 
Impeachment  of  debts,  457 
In  general,  456 
Necessity  for  injury,  457 
Assumpsit,  351 

Action  against  fraudulent  grantee,  351 
Attachments,  312 

Ground  for  equitable  relief,  328 
Intent  lo  defeat  attachments,  393 
Judgment  in  attachment,  321 
Liens,  328 
Attorney  and  client : 

Knowledge  of  attorney,  289 
AttJrney's  fees,  344 

Assignments  for  benefit  of  creditors,  415 
Bad  faith,  see  infra.  GOOD  FAITH. 
Badges  of  fraud,  512 

Circumstances  constituting  evidence,  513 
In  general,  512 

Weight  to   be  attached  to  the  various 
badges  of  fraud,  512 
Bailments : 

Change  of  possession,  377 
Bankruptcy,  see  infra,  INSOLVENCY. 
Bills  of  exchange  and  promissory  notes : 

Enforcement  of  fraudulent  notes  without 
consideration,  277 
Bona  fide  purchasers,  283 

Adequacy  of  consideration,  292 
Application  of  pu  chase  money,  294 
Bona  Jide  purchaser  from  fraudulent  gran- 
tee, 475 

Burden  of  proof  as  to  notice,  487 

Consideration,  237,  292 

Consideration  not  paid  before  notice,  293 

Constructive  notice,  290 

Creditor  receiving  payment  for  antecedent 

debis,  =86 
Good  faiih  in  general,  289 
Knowledge,  287 

Knowledge  of  agent  or  attorney.  289 
Knowledge  of  debtor's  fraudulent  intent. 
289 

Knowledge  of  vendor's  embarrassment  or 

insolvency,  291 
Mortgagee,  288 
Notice,  287 

Notice  afier  payment  of  part  of  purchase 

money,  293 
Participation  by  alienee  in  fraud,  270 
Purchase  in  payment  of  antecedent  debt, 

286 

Purchaser  from  fraudulent  grantee,  285 
Purchaser  with   notice  from  fraudulent 

grantee,  286 
Purchaser  without  notice  from  fraudulent 

grantee,  285 
Purchase  with  knowledge  of  pending  suit 

290 

Que?tions  for  the  jury,  461 
Requisites  in  general,  287 

I 


FRAUDULENT  SALES,  ETC.,  cont'd. 
Bona  fide  purchasers,  cont'd. 

Rights  of  bona  fide  purchasers,  283 
Rights  of  Iwna  fide  purchasers  from  fraud- 
ulent debtor,  284 
Statute  of  27  Elizabeth,  476 

Amount  of  consideration,  477 
Consideration  need  not  be  money,  477 
Effect  of  notice  of  a  prior  conveyance, 
478 

From  whom  the  purchase  may  be  made, 
478 

iudgment  creditors,  479 
lortgages,  478 
Purchasers  of  equitable  estates,  478 
Trustees  for  creditors,  479 
Volunteers,  476 

Where  prior  conveyance   was  merely 
voluntary,  478 
Statutes,  285 

Subsequent  vendees  from  bona  fide  pur- 
chaser, 2S5 
Valuable  consideration,  292 
Voluntary  conveyances,  271,  291 
What  constitutes  a  valuable  consideration, 
292 

What  constitutes  bona  fide  purchaser,  287 
What  persons  are  entitled  lo  relief,  476 
When  conveyance  is  upon  consideration, 
270 

Branding  cattle,  377 

Breach  of  promise  of  marriage,  253 

Burden  of  proof  (see  infira,  Prfsumptions),  485 

Absence  of  consideration,  470 

Assignments  for  benefit  of  creditors,  459 

Attacking  trust  deed,  487 

Consideration,  488 

Creditor  must  show  absence  of  considera- 
tion, 489 

Criminal  prosecution,  484 

Deeds  between  relatives  when  grantor  is 
insolvent,  487 

Defendant  alleging  fraud,  487 

Exemption  of  property,  486 

Husband  and  wife,  487,  489 

In  general,  485 

Insolvency,  308 

Notice,  487 

Of  fraud,  486 

Payment  of  consideration   for  property 

conveyed  to  third  person,  264 
Persons  alleging  fraud  must  prove  It,  486 
Presumption,  491 
Presumption  of  solvency,  486 
Relation,  490 

Retention  of  possession,  365 
Shifting  burden  of  proof,  490 
When  grantee  must  establish  considera- 
tion, 489 
Carrying  on  business : 

Evidence,  515 
Cause  0/  action,  see  infra,  CREDITORS. 
Change  of  possession,  356 

Apparent  title  by  vendor,  357 
Constructive  delivery,  374 

Bailee  must  be  notified  of  sale,  378 

Branding  cattle,  377 

Delivery  of  bill  of  sale,  377 

Goods  sold  lo  different  persons,  but  not 

separated,  376 
Illustrations,  375 
Keys,  376 

Large  and  heavy  articles,  375 
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FRAUDULENT  SALES,  ETC.,  cont'd. 
Change  of  possession,  com t  d. 
Constructive  delivery,  cont'd.  ' 

Marking  with  vendee's  name,  376 
Property  in  the  possession  of  third  per- 
son, 377 

Regard  to  character  of  property,  375 

Removal  of  property,  376 

Ship  at  sea,  375 

Symbolical  delivery,  376 

Vendee  not  assuming  only  such  control 
as  will  reasonably  indicate  change  of 
■ownership,  376 

Vendee's  mark  on  property,  377 

When  sufficient,  374 
Continuance  of  change  of  possession,  380 
Delivery  before  specific  liens  of  creditors 

have  attached,  382 
Delivery  required  by  statute,  357 
Effect  of  retention  of  oossession,  357 
Employment  to  vendor,  379 
Necessity  for  change  of  possession,  356 
Persons  living  together,  379 
Possession  of  realty  as  affecting  person- 
alty thereon,  381 
Retention  of  possession,  357 

Assignments  for  benefit  of  creditors,  371 

Burden  of  proof,  365 

Chattel  mortgages,  369 

Choses  in  action,  365 

Circumstances  strengthening  presump- 
tion of  fraud,  366 

Circumstances  tending  to  rebut  pre- 
sumption, 367 

Declaration  of  vendor,  368 

Declaration  of  vendor  competent  to  im- 
peach conveyance,  367 

Delivery  not  possible,  365 

Doctrine  as  to  real  property,  369 

Effect  of  retention,  357 

Exceptions,  360 

Execution  sales,  364 

Failure  to  record  deed  of  real  property, 
369 

Fraud  per  se,  357 

How  presumption  may  be  rebutted,  367 
Judicial  sales,  360 
Lease  to  vendor,  360 
Parties  reside  together,  368 
Pennsylvania  doctrine,  358 
Possession  coupled  with  power  of  sale, 
371 

Prima  facie  evidence  of  fraud,  361 
Property  not  in  condition  to  be  moved, 

360 

Public  sales,  362 
Questions  for  jury,  366,  370 
Rebuttal  of  presumption,  367 
Recording  bill  of  sale,  361,  368 
Recording  deed  of  real  property,  369 
Recording  mortgage,  371 
Retention  to  sell  for  vendor's  benefit,  368 
Vendee  an  infant,  368 
Vendor  and  vendee  residing  together, 
368 

Vendor's  possession  consistent  with  na- 
ture of  transaction,  368 
When  fraud  per  se,  357 
Sufficiency  of  change  of  possession,  372 
Actual  delivery,  when  required,  372 
Bill  of  sale,  377 
Branding  cattle,  377 
Constructive  delivery,  374 
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FRAUDULENT  SALES,  ETC.,  cont'd. 
Change  of  possession,  cont'd. 

Sufficiency  of  change  of  possession,  cont'd. 
Continuance  to  change  of  possession, 

380 

Delivery  of  bill  of  sale,  377 

Delivery  of  keys,  374,  376 

Delivery  within  reasonable  time  suffi- 
cient, 382 

Employment  of  vendor,  379 

Exclusive  possession,  378 

General  rules,  372 

Impossibility,  372 

Large  and  heavy  articles,  375 

Persons  living  together,  379 

Possession  of  realty  as  affecting  per- 
sonalty, 381 

Possession  of  vendee  must  be  exclusive, 
378 

Questions  for  the  jury,  383 
Requirements  of  an  actual  delivery,  373 
Retention  of  the  vendor's  signs  and  em- 
ployees, 374 
Rule  as  to  delivery  before  specific  liens 

of  creditors  have  attached,  382 
Ships  at  sea,  374 
Time  for  delivery,  382 
Variation  with  circumstances,  372 
What  constitutes  actual  delivery,  373 
Time  of  delivery,  382 
Character  of  conveyance,  261 
Charities : 

Voluntary  conveyances,  468 
Chattel  mortgages : 

Delivery  of  property  unnecessary  whea 

mortgage  is  recorded,  371 
Retention  of  possession,  369 
Chattels,  260 
Choses  in  action,  260 

Change  of  possession,  365 
Collection  or  sale  of  choses  in  action, 
4^3 

Circumstantial  evidence: 
Fraudulent  intent,  498 
Antecedent  facts,  499 
Antecedent  conveyances,  499 
Contemporaneous  facts,  499 
Conveyance  between  same  parties,  499 
Con  vevances  to  other  judgment  debtors, 
501 

Conveyances  to  other  parties,  499 
Conveyances  to  relatives,  500 
Financial  condition  of  grantor,  501 
Grantee's  knowledge  of  grantor's  finan- 
cial condition,  501 
In  general,  498 

Ownership  of  other  property  by  the  ven- 
dor, 501 

Payment  of  taxes  by  grantor  after  con- 
veyance, 503 
Pendency  of  the  suit  or  demand,  502 
Relationship  of  the  parties,  501 
Subsequent  acts  of  the  grantor,  502 
Subsequent  conveyances,  502 
Subsequent  facts,  502 
Subsequent  insolvency  of  vendor,  503 
Classes  offraud,  20 
Common  law : 

Criminal  liability,  481 
Statutes  of  Elizabeth,  481 
Statutes  of  27  Elizabeth,  461 
Subsequent  purchasers,  460 
Compounding  with  creditors,  430 
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FRAUDULENT  SALES,  ETC.,  cont'd. 
Compromise  : 

Right  of  debtor  to  compromise  debt,  242 
Concealment : 

Evidence  of  fraud  in  assignment,  351 
Conclusive  evidence,  see  infra,  Evidence. 
Confession  of  judgment,  231,  249 

Sali;  of  a  debtor's  property  by  means  of  a 
fraudulently  confessed  judgment,  262 
Consent  of  creditors : 

Alteration  or  substitution  of  new  assign- 
ment, 454 

Assignments  for  benefit  of  creditors,  390 
Requiring  consent  of  creditors  before  they 
are  allowed  to  participate  in  assign- 
ments, 429 

Consideration  (see  infra.  Evidence;  Inade- 
quacy of  Consideration;  Voluntary 
Conveyances): 

Assignments  for  benefit  of  creditors,  386 
Independent  consideration,  384 

Burden  of  proof,  488 

Enforcement  of  fraudulent  note  without 

consideration,  277 
Participation  in  fraud  by  alienee  when  the 
conveyance  is  upon  consideration,  270 
Payment  of  consideration  for  property  con- 
veyed lo  third  person,  263 
Where  fraudulent  grantee  cannot  claim 
credit  for  consideration  paid,  344 
Constitutional  law : 

Statutes  gi  /tng  equitable  jurisdiction,  320 
Construction,  see  infra.  Interpretation. 
Constructive  delivery,  see  infra,  CHANGE  OF 

Possession. 
Constructive  fraud  (see  infra,  CHANGE  OF 

Possession)  345,  346 
Constructive  notice  (see  infra.  Recording 
Acts),  290 
Limitation  of  actions,  355 
Subsequent  purchasers,  468 
Contingent  liability,  253,  422 
Contracts  (see  infra,  Validity): 

Rights  arising  from  contract,  253 
Conveyances : 

Statutory  definition  of  the  term  convey- 
ance, 262 
Copyhold,  462 
Corporations,  240 

Assignments  for  benefit  of  creditors,  386 

Preferences,  389 
Conveyance  of  firm  property  to  newly 

formed  corporation,  226 
General  assignments,  241 
Paying  or  securing  debtor,  240 
Paying  or  securing  directors,  240 
Preferences,  240 

Preferring  particular  creditor,  240 

Statutes  forbidding  preferences  in  general 
assignments,  241 

Statutes  forbidding  preferences  prior  to 
general  assignments,  241 

Statutory  limitations  upon  right  of  prefer- 
ence, 241 
Costs,  344 
Credit,  344 

Sales  on  credit,  409 
Creditors  (see  infra,  Assignment  for  Bene- 
fit of  Creditors;  Creditors'  Bills; 
Obligations  of  Debtor  as  Quasi  Trus- 
tee for  Creditors;  Subsequent  Cred- 
itors; Validity),  251 

Antecedent  debts,  286 


FRAUDULENT  SALES,  ETC.,  cont'd. 
Creditors,  cont'd. 

Breach  of  promise  of  marriage,  253 
Contingent  liability,  253 
Creditor  defined,  251 
Creditors'  creditor,  338 

Distribution  of  funds  among  creditors,  see 

infra.  Creditors'  Bills. 
Elementsof  a  fraudulent  alienation,  251 
General  particulars,  251 
Husband's  rights  in  wife's  property,  252 
Pre-existing  debt,  286 
Purchaser  of  antecedent  debt,  287 
Right  of  action  for  torts,  254 
Bight  of  creditor  to  accept  payment  or  secur- 
ity, 294 

Accepting  mortgage  from  fraudulent 
grantee,  297 

Actual  participation  in  fraudulent  de- 
sign, 296 

Conveyance  to  two  creditors,  297 

Creditors'  knowledge  of  debtor's  fraud- 
ulent intent,  295 

From  the  fraudulent  debtor,  294 

In  general,  294 

Preferred  creditor  without  notice,  296 
Purchase    in   payment  of  antecedent 
debts,  286 

Right  of  creditor  to  conveyance  from 
fraudulent  grantee,  297 

Right  to  accept  security,  295 
Rights  arising  from  contract,  253 
Rights  incident  to  marriage,  25a 
Right  to  alimony,  252 
Right  to  fines  and  penalties,  255 
Who  are  creditors,  251 
Wife's  inchoate  right  of  dower,  25a 
Creditors'  bills,  314 

Against  whom  action  may  be  brought,  338 

Allowance  and  credits,  344 

Application  of  proceeds  to  grantor's  debts, 

347 

Assignees  in  bankruptcy,  334 

Assignees  of  claims,  337 

Consideration  paid,  344 

Conveyance  must  not  be  annulled  in  toto, 

339 

Costs,  344 

Counsel  fees,  344 

Creditors,  332 

Creditors'  creditor,  337 

Creditor's  power  of  election  between  sev- 
eral vendees,  338 

Creditor's  right  to  treat  sale  as  valid,  338 

Decree,  339 

Decree  declaring  property  to  the  third  per- 
son subject  lo  plaintiff's  judgment,  340 

Decree  directing  conveyance  to  the  re- 
ceiver, 340 

Decree  setting  aside  fraudulent  convey- 
ance, 339 
Discharge  of  incumbrances,  345 
Distribution  of  funds  among  creditors,  347 
Disposition  of  surplus,  350 
Joint  suit  by  several  creditors,  349 
Priorities  between  creditors,  347 
Priority  after  decease  of  grantee,  348 
Right  of  fraudulent  grantee  to  partici- 
pate, 350 

Right  of  grantor's  wife  to  claim  dower, 

350 

Right  of  grantor  to  claim  homestead, 

350 
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Fraudulent  Sales  and  Conveyances, 


FRAUDULENT  SALES,  ETC.,  cont'd. 
Creditors'  bills,  cont'd. 
Distribution  of  funds  among  creditors,  cont'd. 
Right  of  subsequent  creditors  to  partici- 
pate, 350 
Suit  by  single  creditor,  347 
Suit  on  behalf  of  all  creditors,  349 
Election  of  remedies,  314 
Executor  de  son  tort,  343 
Executors  and  administrators,  333 
Exhaustion  of  debtor's  other  property,  328 
Equitable  relief,  328 
Exhaustion  of  collateral  securities,  330 
Necessity  of,  328 

Proof  of  debtor's  insolvency,  331 
Return  of  execution  nulla  bona,  331 
When  property  fraudulently  conveyed 
constitutes  an  equitable  asset,  330 

Fraudulent  grantee  cannot  claim  credits 
for  consideration  paid,  344 

Grantee's    right   to   retain   property  as 
security  for  debt,  345 

Improvements,  346 

Inadequate  consideration,  346 

In  general,  314,  339 

Insurance  money,  343 

Interest,  343 

Judgment,  314 

Absconding  debtor,  318 
As  to  what  judgment  is  conclusive,  324 
Blending  of  legal  and  equitable  juris- 
dictions, 321 
Conclusiveness  of  judgment,  323 
Constitutionality  of  statute,  320 
Creditor's  demand  not  reduced  to  judg- 
ment, 315 
Decrees  for  alimony,  322 
Decrees  in  equity,  322 
Decease  of  debtor,  318 
Foreign  judgments,  322 
Impeachment  of  judgment  for  fraud  or 

collusion,  323 
Joint  and  separate  creditors,  316 
Joint  and  separate  property,  316 
Judgment  from  which  an  appeal  has 

been  taken,  322 
Judgment  impossible  to  be  obtained,  318 
Judgment  in  attachment,  321 
Judgment  of  the  federal  courts,  322 

Justice's  judgment,  321 
Jecessity  of  judgment,  314 
Nonresidence  of  debtor,  318 
Property  conveyed  to  third  person  at 

instance  of  debtor,  316 
Statutes,  319 

Subrogation  of  party  paying  judgment, 
317 

Sufficiency  of  judgment,  321 

Unavailing  judgment,  318 
Judgment  for  proceeds  or  value  of  prop- 
erty, 341 
Necessity  of  judgment,  314 
Obtaining  lien  upon  property  conveyed,  324 

Attachment  lien,  328 

Common-law  rule,  324 

Execution  lien,  326 

Injunction  in  equity,  325 

Judgment  lien,  326 

Mode  of  obtaining  lien,  326 

Necessity  of  lien,  324 

Statutes,  326 
Partnership  creditors,  317 
Permitting  other  creditors  to  join  in  bill, 332 

1 


FRAUDULENT  SALES,  ETC.,  cont'd. 
Creditors'  bills,  cont'd. 

Personal    judgment    against  fraudulent 

grantee,  341 
Prerequisites  of  equitable  relief,  314 
Profits,  342 

Property  conveyed  to  third  person  at  in* 

stance  of  debtor,  316 
Purchaser  at  sale  under  execution,  336 
Receivers,  336 

Refusal  of  assignee  to  bring  action  when 

creditors'  bill  is  pending,  335 
Rent,  342 

Representatives,  333 

Right  to  juin  several  grantees,  338 

Several  creditors,  332 

Sheriff,  336 

Single  creditor,  332 

Statutes  permitting  executors  and  admin- 
istrators to  impeach  decedent's  convey- 
ances, 334 

Surety  subrogated  to  creditor's  rights,  337 

Trustees,  334 

When  fraud  is  merely  constructive  or  proof 
inconclusive,  345 

Who  may  institute  action,  332 
Criminal  law,  481 

Advice  of  counsel,  485 

Burden  of  proof,  484 

Conveying  encumbered  real  estate,  484 

Criminal  or  penal  liability  of  the  fraudu- 
lent parties,  481 

Fraudulent  intent,  485 

Fraudulent  intent  essential  to  conviction, 
483 

Injury  to  another's  right,  483 
Intent  a  question  of  fact,  483 
Interpretation  of  the  American  statute,  482 
Liability  of  the  parties  under  statute  27 

Elizabeth,  481 
Qui  tarn  actions,  483 
Reasonable  doubt,  483 
Sale  of  equity  of  redemption,  485 
Selling  land  the  second  time,  484 
Selling  mortgaged  personal  property,  484 
Selling  personal  property  upon  which  a 

mortgage  or  lien  exists,  484 
Statutes  in  the  United  States,  481 
Statutes  of  Elizabeth  common  law  in  the 

United  States,  481 
Statutory  provisions  construed,  485 
What  persons  are  liable  to  conviction,  482 
Crops,  314 
Death  of  debtor,  318 

Debt,  see  infra,   Rights  of  Debtor  as 
Owner. 

Debtors  (see  infra.  Obligations  of  Debtor 
as   Quasi    Trustee   for  Creditors; 
Rights  of  Debtor  as  Owner),  251 
Debts  subsequently  contracted,  251 
Dual  relation  of  the  debtor,  223 
Elements  of  a  fraudulent  alienation,  251 
Insolvency  not  essential,  251 
Declarations,  494 

Contemporaneous  declarations.  495 
Declarations  made  before  sale,  494 
Declarations  made  before  sale  not  admis- 
sible before  grantee,  495 
Declarations  made  subsequent  to  sale,  495 
Declarations  of  the  grantor,  494 
Favorable  declarations,  495 
Subsequent  declarations,  495 
Vendee's  declaration,  497 
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Fraudulent  Sales  and  Conveyances. 


FRAUDULENT  SALES,  ETC.,  cont'd. 
Declarations,  cont'd. 

Vendor's  declaration  competent  to  im- 
peach conveyance,  367 

Vendor's  declaration  in  rebuttal  of  fraud, 
368 

When  vendor  remains  in  possession,  497 
Where  common  purpose  to  defraud  is 
shown,  496 

Decrees,  see  infra.  Creditors'  Bills. 

Deeds : 

Absolute  deed  as  mortgage,  524 
Delays,  244 

Delivery,  see  infra,  Change  of  Possession. 
Delivery  not  possible,  365 
Delivery  required  by  statute,  357 
Distribution,  see  infra.  Creditors'  Bills. 
Distribution  of  funds  among  creditors,  see 

infra,  Creditors'  Bills. 
Dower : 

Inchoate  right  of  dower,  252 
Earnings  (see  infra,  Wages): 

Minor  children,  261 

Wife's  earnings,  261 
Ejectment : 

Purchaser  of  property  under  execution, 

313 

Election  of  remedies,  314 

Right  to  treat  sales  as  valid,  338 
Elements  of  a  fraudulent  alienation  (see  infra, 
Accomplishment  of  Fraudulent  Pur- 
pose; Creditors;  Debtors;  Form  and 
Mode  of   Convevance;  Fraudulent 
Intent;  Thing  Conveyed),  251 
In  general,  251 
Elizabeth,  see  infra,  STATUTE  OF  27  ELIZA- 
BETH. 

Equitable  relief,  see  infra,  CREDITORS'  BILLS. 
Equitable  title : 

Conveyance  of  legal  title,  258 
Equity,  see  infra,  Validity. 
Evidence  (see   infra,   Burden  of.  Proof; 

Chance  of  Possession;  Circumstantial 

Evidence;    Declarations;  Questions 

of  Law  and  Fact): 
Circumstances  consistent   with  honesty, 

5" 

Circumstances  constituting  evidence,  513 

Absolute  deed  as  security,  524 

Buying  property  for  which  purchaser 

has  no  apparent  use,  516 
Continuance  of  business  by  trustee,  513 
Conveying  debtor's  entire  estate,  522 
Failure  to  foreclose  mortgage,  526 
Failure  to  record  conveyance,  525 
Failure  to  take  inventory,  516 
In  respect  to  parties,  523 
In  respect  to  the  conduct  of  the  sale. 

In  respect  to  the  consideration,  516 
In  respect  to  the  form  of  conveyance, 
524 

In  respect  to  the  terms  of  conveyance, 
513 

In  respect  to  the  thing  conveyed,  522 
In  respect  to  the  time  of  conveyance, 
525 

Mortgaging  more  property  than  neces- 
sary, 522 
Powers  given  to  trustee,  513 
Property  consumable  in  use,  523 
Relationship,  521 

Reservation  of  power  to  grantor,  514 


FRAUDULENT  SALES,  ETC.,  cont'd. 
Evidence,  cont'd. 

Circumstances  constituting  evidence,  conf d. 
Retention  of  use  of  property,  514 
Return  of  balance  to  mortgagor,  515 
Right   to  dispose  of  mortgaged  prop- 
erty, 515 

Right  to  substitute  other  property,  515 
Right  to  substitute  trustee,  514 
Selling  property  at  retail,  514 
Subsequent  employment  of  vendor,  526 
Unusual  degree  of  secrecy,  515 
Circumstances   warranting   inference  of 
fraud,  510 

Conclusive  and  rebuttable  evidence  of  fraud, 

506 

Constructive  fraud,  508 
Fraud  in  law,  507 

Moral  turpitude  is  not  an  essential  ele- 
ment of  fraud,  507 
Statutes,  508 

When  evidence  is  conclusive,  506 

When  evidence  is  rebuttable,  509 
Consideration,  503,  516 

Antecedent  debts  as  consideration,  503 

Confessing    judgment    for    a  larger 
amount  than  due,  521 

Debt  purposely  exaggerated,  521 

Failure  to  take  security,  522 

Failure  to  take  up  evidence  of  debt  522 

Financial  condition  of  grantee,  505 

Gross  inadequacy,  518 

Inability  to  prove  payment  of  considera- 
tion, 519 

Inadequacy  coupled  with  other  circum- 
stances, 517 

Inadequacy  of  consideration,  516 

Misstatement  of  consideration,  519 

Nature  of  consideration  provable,  506 

Production  of  bond  or  note,  504 

Proof  or  want  of  means,  505 

Recitals  in  deed,  504 

Recording  acts,  521 

Sales  on  long  and  unusual  credit,  521 

Testimony  of  parlies.  504 

Weight  and  sufficiency  of  evidence,  506 
Donor's  financial  condition,  506 
Fraudulent  intent,  see  infra,  FRAUDULENT 

Intent. 

Preponderance  of  evidence,  509 
Proof  of  complainant's  relation,  491 

Attaching  creditors,  492 

In  general,  491 

Judgment  only  evidence  of  debt  at  date 

of  rendition,  492 
Plaintiff  must  show  his  relation  as  a 

creditor,  491 
Produclio  1  of  judgment,  491 
Sufficiency,  506 
Weight,  506 

When  evidence  is  rebuttable,  509 

Actual  intent  a  question  of  fact,  509 
Badges  of  fraud,  512 
Circumstancesconsistent  with  fraud,  512 
Circumstances  consistent  with  honesty, 
5" 

Circumstances  warranting  inference  of 

fraud,  510 
In  general,  509 

Preponderance  of  evidence,  510 
Presumption  of  fraud,  512 
Weight  to  be  attached  to  the  various 
badges  of  fraud,  513 
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Fraudulent  Sales  and  Conveyances. 


FRAUDULENT  SALES,  ETC.,  cont'd. 
Executions,  311 

Attachments,  312 
Crops,  314 

Fraudulent  conveyances  in  equity,  311 
Fraudulent  trust  estates,  313 
Inlent  to  defeat  executions,  393 
Levy  of  execution  upon  property  fraudu- 
lently conveyed,  311 
Liability  of  sheriff,  313 
Liens,  326 
Minerals,  314 

Purchaser  of  property  under  execution 
may  recover  possession  by  ejectment, 
312 

Trust  estates,  313 

When  legal  title  has  been  in  debtor,  311 
When  legal  title  has  never  been  in  debtor, 

313 

Execution  sales,  see  infra,  Sheriff's  Sales. 
Executors  and  administrators : 
Creditors'  bills,  333 
Executor  de  son  tort,  343 
Power  of  executor  or  administrator  to  set 
aside  conveyances   executed  bv  dece- 
dent, 333 

Statutes  permitting  executors  and  admin- 
istrators to  impeach  decedent's  convey- 
ances, 334 
Executory  contracts,  see  infra,  VALIDITY. 
Exemptions : 

Conveyances  of  property  exempt  by  stat- 
ute, 256 

Reservation  of  exempt  property,  441 

Badge  of  fraud,  442 

Homestead,  441 

Partnership  assignment,  442 

Whether  assignments  reserving  exempt 
property  are  fraudulent,  441 

Whether  exempt  property  need  be  speci- 
fied, 442 

Voluntary  conveyances  where  grantor 
does  not  retain  sufficient  property  ex- 
empt from  execution  to  pay  his  debts, 
308 

Exhaustion  of  debtor's  other  property,  328 

Equitable  relief.  328 

Exhaustion  of  collateral  securities,  330 

Necessity  of,  328 

Proof  of  debtor's  insolvency,  331 

Return  of  execution  nulla  bona,  331 

When    property   fraudulently  conveyed 
constitutes  an  equitable  asset,  330 
Family  settlements,  470 
Fictitious  debts,  418 
Fines,  255 
Fire  insurance : 

Insurance  money,  343 
Forbearance,  245 
Foreclosure  of  mortgages,  278 

Failure  to  foreclose  mortgage,  526 
Foreign  judgments,  322 
Form  and  mode  of  conveyance,  261 

Burden  of  proof  where  properly  is  con- 
veyed, 264 

Character  of  conveyance,  261 

Confession  of  judgment,  262 

Expending  money  in  payment  of  consid- 
eration for  property  conveyed  to  third 
person,  262 

Fraud  accomplished  through  lawful  in- 
strument, 262 

Improving  property  of  another,  264 
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FRAUDULENT  SALES,  ETC.,  cont'd. 
Form  and  mode  of  conveyance,  cont'd. 
Paying  insurance  premiums,  264 
Property  purchased  with  wife's  money, 
264 

Sheriff's   sale    on  fraudulent  judgment, 
262 

Statutory  definition  of  the  term  convey- 
ance, 262 
Fraud  per  se : 

Retention  of  possession,  357 
Fraudulent  intent  (see  infra,  Assignments 
for  Benefit  of  Creditors;  Voluntary 
Conveyances),  265 
Alienee's  knowledge,  270 
Assignments  for  benefit  of  creditors,  401 
Circumstantial  evidence,  498 
Antecedent  facts,  499 
Antecedent'con  veyances,  499 
Contemporaneous  facts,  499 
Conveyance  between  same  parties,  499 
Conveyance  to  other  judgment  debtors, 
501 

Conveyances  to  other  parties.  499 
Conveyances  to  relatives,  500 
Financial  condition  of  grantor,  501 
Grantee's  knowledge  of  grantor's  finan- 
cial condition,  501 
In  general,  498 

Ownership  of  other  property  by  vendor, 
501 

Payment  of  taxes  by  grantor  after  con- 
veyances, 503 
Pendency  of  the  suit  or  demand,  502 
Relationship  of  the  parties,  501 
Subsequent  acts  of  the  grantor,  502 
Subsequent  conveyances,  502 
Subsequent  facts,  502 
Subsequent  insolvency  of  vendor,  503 
Conveyance    fraudulent   as   to  existing 
creditors  may  be  set  aside  by  subse- 
quent creditors,  267 
Conveyance  fraudulent  in  part,  void  in 

ioto,  268 
Criminal  liability,  483-485 
Effect  of  conveyance  not  conclusive,  266 
Evidence,  492 

Absence  of  evidence,  493 
Contemporaneous  declarations,  495 
Declaration  of  the  grantor,  494 
Declarations  before  sale  not  admissible 

against  grantee,  495 
Declarations  made  before  the  sale,  494 
Declarations  made  subsequent  to  sale, 
496 

Declarations  of  vendee,  497 
Declarations  when  common  purpose  t» 

defraud  is  shown,  496 
Declarations  when  vendor  remains  in 

possession,  497 
Fraud  not  susceptible  of  direct  proof, 
492 

In  general,  492 
Question  of  fact,  492 
Subsequent  declarations,  495 
Testimony  of  the  parties,  493 
Vendee's  right  to  testify,  494 
Vendor's  right  to  testify,  493 
Wide  latitude  allowed  in  admission  of 

testimony,  493 
Wide  latitude  allowed  in  cross-exami- 
nation, 493 
Fraud  against  existing  creditor,  267 
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FRAUDULENT  SALES,  ETC.,  cont'd. 
Fraudulent  intent,  cont'd. 

Fraud  against  one  creditor  avoids  convey- 
ance as  to  all,  266 
Fraud  must  be  directed  against  creditors, 
266 

Fraud  of  alienee,  270,  271 

Fraudulent  intent  must  exist  at  time  of 

conveyance,  269 
Necessity  of  fraudulent  intent,  265 
Necessity  of  participation  by  alienee,  270 
Secret  trusts,  268 

Statute  making  intent  a  question  of  fact, 
508 

Statutes  of  Elizabeth,  463,  464 
Subsequent  creditors,  267,  463,  464 
Subsequent  use  evidence  of  previous  in- 
tent, 270 
Voluntary  conveyances,  271 
Where  existing  creditors  are  paid  through 
the  means  of  subsequent  creditors,  268 
Fraud  upon  subsequent  purchasers  (see  infra. 
Statute  of  27  Elizabeth),  460 
Bona  fides  a  question  for  the  jury,  461 
Common-law  doctrine  as  to  fraud  upon 

subsequent  purchasers,  460 
Conveyances  of  personal  chattels,  460 
Voluntary  conveyances  at  common  law, 
460 

Future  advances,  right  to  give  mortgage 
to  secure,  226 
Garnishment,  351,  790 

Estoppel  to  deny  validity  of  transfer,  793 
Examples,  351 

Fraud  practiced  upon  debtor,  792 
Fraudulent  conveyance  in  trust,  791 
Fraudulent  conveyance  of  land,  792 
In  general,  351 

Liability  of  fraudulent  vendee,  793 
Proceeds  of  property  fraudulently  trans- 
ferred, 792 
Property  subject  to  garnishment,  351 
Property  transferred  in  fraud  of  creditors, 
790 

Rents  and  profits,  351 
Statutory  provisions,  792 
What  constitutes  fraudulent  conveyance, 
793 

Whether  garnishee  chargeable,  351 
Whether  property  subject  to  garnishment, 
790 

General  assignments  for  bene  fit  of  creditors,  see 
infra,  ASSIGNMENTS  FOR  BENEFIT  OF  CRED- 
ITORS. 

Gifts  inter  vivos,  1048 

Good  faith  (see  infra,  Bona  Fide  Purchasers; 
Fraudulent  Intent),  243 
Agreement  to  reconvey,  249 
Appropriation  of  security,  245 
Benefits  which  form  no  part  of  the  consid- 
eration, 248 
Confession  of  judgment,  249 
Conveyance  for  benefit  of  grantor,  245 
Conveyance  for  support  of  grantor,  246 
Conveyance  in  contemplation  of  future 

indebtedness,  250 
Conveyance  in  trust,  247 
Declared  trusts,  247 
Duty  to  exercise  good  faith,  243 
Employment  of  debtor  by  grantee,  249 
Forbearance,  245 

Intent  to  defeat  collection  of  debt,  243 
Intent  to  hinder  or  delay  creditor,  244 

11 


FRAUDULENT  SALES,  ETC.,  cont'd. 
Good  faith,  cont'd. 

Preventing  sacrifice  of  property,  245 
Reconveyance  by  grantee  to  debtor's  wife, 
248 

Secret  trusts,  247 

Subsequent  creditors,  249 

What  constitutes  bad  faith,  243 
Goods,  260 
Hinder,  244 
Hinder  and  delay : 

Intent,  392 
Homesteads  (see  infra.  Exemption): 

Alienation  of  homestead  not  frauaulent, 
256 

Right  of  debtor  to  invest  in  a  homestead, 
242 

Right  of  debtor  to  remove  incumbrances 
from  homestead,  243 

Right  to  invest  in  a  homestead,  242 

Right  to  u?e  personal  property  to  remove 
incumbrances  from  homestead,  243 
How  property  fraudulently  conveyed  or  its  pro- 
ceeds may  be  reached,  310 

Assumpsit,  see  infra,  Assumpsit. 

By  levy  and  sate  under  execution,  see  infra. 
Executions. 

Creditors'  bills,  an  action  in  the  nature  of, 
see  infra,  Creditors'  Bills. 

Garnishments,  see  infra,  Garnishments. 

In  general,  310 

Seizure  under  legal  process,  311 
Seizure  without  legal  process,  311 
Statute  of  limitations,  see  infra,  LIMITA- 
TION of  Actions. 
Subsequent    conveyance    to   creditor  or 

fraudulent  grantor,  311 
Trespass  on  the  case,  see  Trespass  on  the 
Case. 

Husband   and  wife   (see    infra,  Marriage 
Settlements),  340 

Burden  of  proof,  487-489 

Cases  where  evidence  was  held  sufficient 
to  justify  finding  of  fraud,  512 

Husband's  right  in  wife's  property,  252 

Preferences,  232,  421 

Conversion  of  wife's  separate  estate,  234 
Conveyance  from  husband  to  wife,  233 
Debt  barred  by  statute  of  limitations, 
234 

Express  promise  of  repayment,  234 

Income  from  wife's  separate  estate,  235 

In  general,  232 

Service  of  wife,  236 
Property  purchased  with  funds  of  wife's 

separate  estate,  258 
Reconveyance    by  grantee    to  debtor's 

wife,  248 

Wife  claiming  as  husband's  grantee,  490 

Wife's  earnings,  261 
Improvements : 

Improving  property  of  another,  264 

When  fraud  is  actual,  346 

When  fraud  is  constructive,  346 
Inadequacy  of  consideration,  292,  516 

Bona  fide  purchasers,  292 

Conveyance  not  fraudulent/^r  se,  225 

Gross  inadequacy,  517 

Inadequacy  coupled  with  other  circum- 
stances, 517 

In  general,  516 

What  constitutes  gross  inadequacy,  518 
Whether  the  sale  is  rendered  void,  517 
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Fraudulent  Sales  and  Conveyances. 


FRAUDULENT  SALES,  ETC.,  cont'd. 
Incumbrances : 

Conveyance  of  property  encumbered  to  or 
beyond  its  value,  256 
Indemnity  contract,  231 
Infants : 

Retention  of  possession  when  vendee  or 
donee  is  a  minor  and  resides  with  ven- 
dor or  donor,  368 
Insolvency : 

Assignee,  396 

Assignee  in    insolvency,  right  to  avoid 

fraudulent  conveyances,  335 
Assignments  for  benefit  of  creditors,  389 
Burden  of  proof  to  show  insolvency,  308 
Insolvency  does  not  terminate  power  of 

disposition,  223 
Knowledge  of  vendor's  insolvency,  291 
Necessity,  251 
Partnerships : 

Pay  me  at  of  personal  debt  with  partner- 
ship asseis,  239 
Sale  of  interest  by  one  partner  to  an- 
other,  238 
Presumptions,  491 
Proof  of  debtor's  insolvency,  331 
Intent,  see  infra.  Assignments  for  Benefit 
of  Creditors;  Fraudulent  Intent;  Good 
Faith;  Voluntary  Conveyances. 
Interest,  343 
Interpretation,  222 

Assignments  for  benefit  of  creditors,  458 
Liberal  exposition,  223 
Statute  declaratory  to  the  common  law, 
222 

Introduction,  221 

Judgment  (see  infra,  Creditors'  Bills): 

Liens,  326 
Judgment  note,  232 

Judicial  sales  (see  infra,  Sheriff's  Sales): 

Retention  of  possession,  360 
Jurisdiction,  see  infra,  Creditors'  Bills. 
Justices  of  the  peace  : 

Justice's  judgment,  321 
Keys,  delivery  of,  374 
Knowledge,  see  Bona  Fide  Purchaser. 
Knowledge  of  creditor : 

Assignment  for  benefit  of  creditors,  300 
Laches,  see  infra.  Limitation  of  Actions. 
Leases,  462 

Lease  by  assignee,  404 

Lease  to  vendor,  360 
Liens,  see  infra,  Creditors'  Bills;  Incum- 
brances. 
Life  insurance : 

Assignment  of  policies,  260 

Paying  unreasonable  amount  in  insurance 
premiums,  265 

Right  of  debtor  to  pay  premium  for  life 
insurance,  243 
Limitation  of  actions,  353 

Actions  at  law,  353 

Allegation  and  proof  of  diligence,  355 

Constructive  notice,  355 

Conveyance  made  in  satisfaction  of  debt, 
229 

Debt  barred  by  statute  of  limitations,  229 
Discovery  of  fraud,  354 
Equity,  353 

General  principles,  353 
Husband  and  wife,  234 
Laches,  353 

Negligence  in  not  discovering  fraud,  355 


FRAUDULENT  SALES,  ETC.,  cont'd. 
Limitation  of  actions,  cont'd. 
Statutes,  354 

When  time  begins  to  run,  353 
Maintenance,  see  infra,  SUPPORT. 
Marriages : 

Marriage  as  consideration,  471-477 

Rights  incident  to  marriage,  252 
Marriage  settlements   (see   infra.  Husband 
and  Wife)  471 

Limitations  in  favor  of  children  of  a 
former  marriage,  472 

Limitations  in  favor  of  children  of  a 
future  marriage,  472 

Limitations  outside  the  consideration  cov- 
ered by  those  within,  472 

Marriage  as  a  valuable  consideration,  471 

Postnuptial  settlements  in  pursuance  of 
antenuptial  parol  agreements,  472 

Settlements  after  marriage,  472 

Settlements  after  marriage  for  a  valuable 
consideration  other  than  that  of  the 
marriage,  473 

Subsequent  purchasers,  471 

To  whom  the  marriage  consideration  ex- 
tends, 471 

Voluntary  conveyances,  471 
Master  and  servant,  235 

Employment  of  debtor  bv  grantee,  249 

Services  of  emancipated  minor  preferred, 
235 

Services  of  members  of  grantor's  family, 

235 

Services  of  minor  children,  235 
Services  rendered  by  minor  children  pre- 
ferred, 235,  236 

Minerals,  314 

Mistakes : 

Effect  of  mistake  in  provisions  as  to  debts 

payable  or  preferred,  428 
Omission  by  mistake  in  assignments  for 

benefit  of  creditors,  437 
Stipulations  inserted  by  mistake  in  assign- 
ments for  benefit  of  creditors,  401 
Mortgagees : 

Bona  fide  purchasers,  478 
Statute  of  27  Elizabeth,  478 
Mortgages  (see  infra.  Incumbrances),  2*6 
Absolute  deed  as  mortgage,  524 
Failure  to  foreclose  mortgage,  526 
Foreclosure  of  fraudulent  mortgage,  278 
Misstatement  of  mortgage  debt,  519 
Mortgagee  as  bona  fide  purchaser,  286 
Mortgage  or  pledge  by  assignee,  404 
Mortgaging  more  property  than  is  neces- 
sary, 522 

Pre-existing  debt  a  valuable  consideration 

for  a  mortgage,  470 
Return  of  balance  to  mortgagor,  515 
Right  to  dispose  of  mortgaged  property, 

515 

Right  to  give  mortgage  to  secure  future 

advances,  226 

Right  to  give  mortgage  to  secure  money 
presently  loaned,  226 

Right  to  give  mortgage  to  secure  pur- 
chase money,  226 

Statute  of  27  Elizabeth,  462 
Nonresidence : 

Assignee,  397 

Nonresidence  of  debtor,  318 
Nonresidents : 

Assignments  for  benefit  of  creditors,  389 
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FRAUDULENT  SALES,  ETC.,  cont'd. 
Notice  (see  infra.  Bona  Fide  Purchasers): 
Burden  of  proof  as  against  bona  fide  pur- 
chasers, 487 
Statute  of  27  Elizabeth,  463-466 
Subsequent  creditors,  463 
What  is  notice  to  subsequent  purchasers, 
468 

Obligation  of  debtor  as  quasi  trustee  for  credit- 
ors, 243 

Agreement  to  reconvey,  249 
Appropriation  of  securities,  245 
Benefits  which  form  no  part  of  the  con- 
sideration, 248 
Confession  of  judgment,  249 
Conveyances  for  benefit  of  creditors,  245 
Conveyances  for  future  support  of  grantor, 
246 

Conveyances  in  contemplation  of  future 

indebtedness,  250 
Conveyances  in  trust,  247 
Declared  trusts,  247 
Duty  to  exercise  good  faith,  243 
Employment  of  debtor  by  grantee,  249 
Forbearance, 245 

Intent  to  defeat  collection  of  debt,  243 
Intent  to  hinder  or  delay  creditors.  244 
Preventing  sacrifice  of  property,  245 
Reconveyance  by  grantee  to  debtor's  wife, 
248 

Secret  trusts,  247 
Subsequent  creditors,  249 
What  constitutes  bad  faith,  243 
Parent  and  child,  471 

Earnings  of  minor  children,  261 

Right  of  father  to  emancipate  child,  261 

Service  of  children,  see  infra,  Master  AND 

Servant. 
Partial  assignments,  236 
Partnerships : 
Assignments  for  benefit  of  creditors : 

Exacting  release  from  creditors,  448 

Partners  drawing  out  money  just  before 
assignment,  451 
Assignments  reserving  exemptions,  442 
Assignments  reserving  surplus,  441 
Conveyance  of   firm  property  to  newly 

formed  corporation,  226 
Conveying  partnership  assets  in  payment 

of  individual  debt,  238 
Conveying  partnership  assets  in  payment 

of  members'  joint  debt,  239 
Creditors'  derivative  equity,  238 
Equities  of  firm  and  individual  creditors 

considered,  237 
Equity  of  the  partners  inter  se,  238 
Failure  to  convey  individual  property  in 

assignments  for  benefit  of  creditors,  438 
Firm  creditors  have  no  lien  upon  firm 

assets,  238 

Including  personal  debts  in  voluntary 
assignments,  240 

Necessity  of  judgment  against  partner- 
ship, 317 

Paying  personal  debt  when  partnership  Is 

insolvent,  239 
Paying  personal  debt  with  partnership 

assets,  239 
Preference,  237 

Preference  by  partner  of  his  individual 
creditor,  229 

Preference  by  partner  of  partnership  cred- 
itor, 229 
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FRAUDULENT  SALES,  ETC,  cont'd. 
Partnerships,  cont'd. 
Preference  in  assignments  for  benefit  of  cred- 
itors, 424 

Appropriation  of   individual  property, 
427 

Assignment  by  partners,  424 
Debts  due  partners,  424 
Failure  to  specify  order  of  payment,  437 
Individual  creditors,  426 
Individual  debts  of  partners,  424 
Preferences  in  general,  424 
Prior  dissolution  of  partnership,  426 
Rights  as  between  individual  creditors, 
427 

Surviving  partners,  424 
Reservation  for  benefit  of  any  member,  433 
Retirement  of  partner,  238 
Right  of  firm  to  prefer  creditors,  237 
Sale  of  interest  by  one  partner  to  another, 

138 

Sale  of  interest  by  one  partner  to  another 
when  firm  is  insolvent,  138 

Sale  of  interest  by  one  partner  to  another 
with  intent  to  defraud  firm  creditors,  238 

Transactions  between  partners,  238 

When  the  debtor  is  a  partnership,  237 
Payments,  see  infra,  Creditors. 
Penal  liability  of  the  fraudulent  parties,  see 

infra.  Criminal  Law. 
Penalties,  255 
Pledge : 

Mortgage  or  pledge  by  assignee,  404 
Possession  (see  infra,  Change  of  Possession): 
Retention  of  possession  by  assignor  in  an  as- 
signment  for  benefit  of  creditors,  see  infra. 
Assignments  for  Benefit  of  Creditors. 
Pre-existing    debt,    see    infra,  CREDITORS; 

Rights  of  Debtor  as  Owner. 
Preferences  (see  infra,  Corporations;  Part- 
nership), 226. 
Assignments  for  benefit  of  creditors,  236,  386, 
4i7 

Assignee,  421 

Assignments  by  partners,  see  infra,  Part- 

NERSHIPS. 

Claims  in  which  assignor  is  interested, 
419 

Contingent  debts,  422 
Corporations,  388 
Debts  due  from  others,  419 
Debts  not  due,  422 
Debts  that  have  been  paid,  420 
Description  of  preferred  creditors,  417 
Exclusion  of  secured  debts,  423 
Fictitious  debts,  419 
Fraud  in  giving  preferences,  388 
Future  preferences,  388 
Giving  assignee  power  to  prefer  credit- 
ors, 418 
Husband  and  wife,  421 
Indorsers,  422 

Misdescription  of  preferred  debts,  418 
Mistake,  428 

Particular  debts  payable  or  preferred, 
419 

Postponement  of  claims,  388 
Preference  in  pursuance  of  prior  agree- 
ment, 418 

Preference  in  violation  of  agreement, 
418 

Preference  not  favored,  388 
Preference  of  more  than  is  due,  420 
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FRAUDULENT  SALES,  ETC.,  cont'd. 
Preferences,  cont'd. 

Assignments  for  benefit  of  creditors,  cont'd. 
Private  motives  of  debtor,  388 
Relatives,  421 

Right  to  make  preferences,  386 
Secured  debt,  423 

Statutory  restrictions  and  prohibitions, 

389 

Sureties,  422 

Usurious  loans,  421 
Confession  of  judgment,  231 
Conversion  of  wife's  separate  estate,  234 
Conveyance  to  creditor  to  pay  himself  and 

others,  236 
Corporations,  240 

Debt  barred  by  statute  of  limitations,  229, 
234 

Directing  purchase  money  paid  to  pre- 
ferred creditors,  228 

Effect  of  fraudulent  or  prohibited  prefer- 
ences, 456 

Exacting  release  from  creditors,  450 

Excess  of  preferred  debts  over  value  of 
property,  440 

Husband  and  wife,  232 

Judgment  notes,  232* 

Partial  assignment,  236 

Partner  preferring  individual  creditor,  229 

Partner  preferring  partnership  creditor, 
229 

Relation,  232 

Eeservation  of  right  to  make  future  prefer- 
ences, 443 

Power  to  change  preference,  443 

Power  to  declare  ful  ure  preferences,  443 

Subsequent  schedules,  444 
Right  of  debtor  to  pay  antecedent  debts, 

226 

Right  of  debtor  to  secure  creditor,  230 
Right  to  pay  creditor,  226 
Secrecy  in  making  preference,  229 
Securing  sureties,  231 

Service  by  members  of  grantor's  family, 

235 

Usurious  claims,  421 

When  debtor  is  a  corporation,  see  infra, 

Corporations. 
When  debtor  is  a  partnership,  see  infra, 

Partnerships. 
Presumptions  (see  infra.  Burden  of  Proof; 

Change  of  Possession),  491 
Assignments  for  benefit  of  creditors,  459 
Fraud  is  not  presumed,  512 
Insolvency,  491 
Relation,  488 

Voluntary  convevance,  308 
Priorities  between  existing  creditors,  347 

After  decease  of  grantor,  348 

Distribution  of  funds,  347 

Joint  or  several  creditors,  349 

judgment,  349 

Subsequent  creditors,  350 

Suit  on  behalf  of  all  creditors,  349 

When  lien  accrues,  349 
Private  and  international  laws  : 

Assignments  for  benefit  of  creditors,  458 
Privily,  see  infra.  Validity. 
Profits,  342 

Property,  see  infra.  Assignments  for  Bene- 
fit of  Creditors;  Right  of  Debtor  as 
Owner;  Thing  Conveyed;  Bona  Fide 
Purchasers. 

IV 


FRAUDULENT  SALES,  ETC.,  cont'd. 
Questions  of  law  and  fact,  370 

Actual  intent  question  of  fact,  509 

Assignment  for  benefit  of  creditors,  459 

Bona  fides,  461 

Fraudulent  intent,  483,  492 

Retention  of  possession,  366 

Statutes  making  fraudulent  intent  a  ques- 
tion of  fact,  508 

Sufficiency  of  change  of  possession,  383 
Ratification,  283 
Reasonable  doubt,  483 
Rebuttable  evidence,  see  infra,  EVIDENCE. 
Keceivers : 

Appointment  of  receiver,  340 

Decree  directing  conveyance  to  receiver, 
340 

Right  to  bring  action  to  set  aside  assig»- 
ments,  336 
Eeconveyance : 

Equity  will  not  decree  reconveyance  where 
parties  are  not  in  pari  delicto,  278 
Reconveyance  of  property  fraudulently  con- 
veyed, 259 
Recording,  468 

Eecording  acts  (see  infra,  Change  op  Pos- 
session): 

Chattel  mortgages,  371 

Consideration,  521 

Failure  to  record  conveyance,  525 

Failure  to  record  deed,  389 

Rebuttal  of  presumption  of  fraud  by  re- 
cording bill  of  sale,  368 

Retention  of  possession  after  recording 
bill  of  sale,  361 

Subsequent  purchasers,  468 
Reformation  of  contract,  275 
Relation : 

Preferences,  232 

Presumptions,  488 

Voluntary  conveyances,  470 
Relationship : 

Assignee,  397 

Badge  of  fraud,  523 
Relatives : 

Burden  of  proof,  487 

Preferences,  421 

Right  of  debtor  to  sell  his  property  to  rela- 
tives, 224 

Release,  see  infra.  Assignments  for  Benefit 

of  Creditors. 
Rents,  342 

Retention  of  possession  (see  infra.  Change  of 

Possession),  514 
Declarations  made  by  vendor,  497 

Retention  of  possession  by  assignor  in  an  assign- 
ment for  benefit  of  creditors,  see  infra. 
Assignments  for  Benefit  of  Creditors. 

Revocation,  see  infra,  Statute  of  27  Eliza- 
beth. 

Right  of  action,  see  infra,  CREDITORS. 
Rights  and  obligations  of  debtors  in  respect  to 
their  property,  see  infra,  RIGHT  OF  DEBTORS 

as  Owner. 

Rights  of  debtor  as  owner  (see  infra.  Assign- 
ment for  Benefit  of  Creditors;  Ob- 
ligations of  Debtor  as  Quasi  Trustee 
for  Creditors;  Voluntary  Convey- 
ances), 223 
Creditor  cannot  restrain  disposition,  224 
Creditor's  right  to  question  bona  fide  dis- 
position, 224 
In  general,  223 
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FRAUDULENT  SALES,  ETC.,  cont'd. 
Bights  of  debtor  as  owner,  cont'd. 

Insolvency  does  not  raise  presumption  of 
fraud,  224 

Insolvency  does  not  terminate  power  of 

disposition,  223 
Right  of  debtor  to  sell  his  property,  224 
Right  of  owner  to  dispose  of  his  property, 

223 

To  dispose  of  tangible  property  by  voluntary 
conveyance,  see  infra,  VOLUNTARY  CON- 
VEYANCES. 

To  dispose  of  tangible  property  for  a  present 

consideration,  224 
Assumption  of  debts  of  grantor,  225 
By  absolute  conveyance,  224 
Inadequacy  of  consideration,  225 
Mortgage  to  secure  future  advances,  226 
Mortgage  to  secure  money  presently 

loaned,  226 
Mortgage  to  secure  purchase  money,  226 
Sale  of  firm  property,  226 
Sale  to  relatives,  224 
To  dispose  of  tangible  property  in  payment  of 

security  of  antecedent  debts,  226 
Assignment  for  benefit  of  creditors,  236, 

237 

At  common  law,  226 
By  direct  conveyance  to  creditor,  226 
Confession  of  judgment,  231 
Conversion  of  wife's  separate  estate,  234 
Conveyance  to  creditor  to  pay  himself 

and  others,  236 
Conveyance  to  trustee,  236 
Corporations,  see  infra,  CORPORATIONS. 
Debt  barred  by  statute  of  limitations, 

229,  234 

Directing  purchase  money  paid  to  pre- 
ferred creditors,  228 
Dividing  debt  into  several  parts,  229 
Expressed   promise  of  repayment  by 

husband,  235 
General  intention  to  defeat  particular 

creditor,  229 
Giving  judgment  notes,  232 
Income  from  wife's  separate  estate,  235 
Indemnity  contracts,  231 
Partnership,  see  infra,  PARTNERSHIP. 
Payment  of  consideration  to  preferred 

creditors,  228 
Preference  of  brother  by  brother,  232 
Preference  of  daughter  by  father,  232 
Preference  of  father  by  son,  232 
Preference  of  husband  and  wife,  233 
Preference  of  mother  by  son,  232 
Preference  of  relations,  232 
Preference  of  sister  by  brother,  232 
Preference  of  sister-in-law,  232 
Preference  of  son  by  father,  232 
Preference  of  son  by  mother,  232 
Preference  of  son-in-law,  232 
Preferring  partnership  creditor,  229 
Right  of  creditor  to   accept  payment  or 

security,  see  infra,  Creditors. 
Right  to  pay  creditor  in  general,  226 
Right  to  secure  creditor,  230 
Secrecy  in  making  preference,  229 
Securing  sureties,  231 
Security,  230 

Services  by  minor  children,  235 
Services    by   other    members   of  the 

grantor's  family,  235 
Services  of  emancipated  minor,  235 
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PRA  UDTJLEXT  SALES,  ETC.,  cont'd. 
Rights  of  debtor  as  owner,  cont'd. 

To  dispose  of  tangible  property,  etc.,  confd. 

Services  of  wife,  236 

Services    rendered    by   adult  children 

without  agreement,  235 
Services  rendered  by  adult  under  ex- 
press agreement,  236 
When  debtor  is  a  partnership,  see  infra, 

Partnf.kship. 
When  the  debtor  is  a  natural  person,  226 
Schedule,  see  infra.  Assignments  for  Bene- 
fit of  Creditors. 
Secrecy  in  making  preference,  229 
Secret  trusts,  247 
Securing  creditor,  230 
Separate  property  of  married  women : 

Property  purchased  with  funds  of  wife's 
separate  estate,  258 
Service,  see  infra,  Master  and  Servant. 
Setting  aside,  see  infra,  Creditors'  Bills, 
Sheriffs : 

Right  to  have  fraudulent  conveyances  set 

aside,  336 

Sheriffs  sales  (see  infra,  Judicial  Sales): 
Fraudulent  judgment,  262 
Retention  of  possession,  364 
Right  of  purchasers  at  execution  sale  to 

have  fraudulent  conveyances  set  aside. 

336 

Signs,  retention  of,  374 
Solvency,  see  infra,  INSOLVENCY. 
Specific  performance,  480 

Fraudulent  contracts,  278 
Statute  13  Elizabeth,  c.  5  (see  infra,  Criminal 
Law),  222. 

Interpretation  and  construction,  222 

Liberal  exposition,  223 

Provisions  of  the  statute,  222 

Statute  declaratory  of  the  common  law,  222 

Statutes  in  the  United  States,  223 

Terms  of  the  statute,  222 
Statute  of  27  Elizabeth,  461 

Actual  intent  to  defraud  subsequent  pur- 
chasers, 463 

Advowsons,  462 

Affirmative  of  the  common  law,  461 

Amount  of  consideration,  477 

Bona  fide  purchasers,  476 

Bona  fide  purchasers  from  fraudulent 
grantee,  475 

Burden  of  proving  payment  of  considera- 
tion, 477 

Chattels,  462 

Common  law  in  the  United  States,  481 
Consideration  need  not  be  money,  477 
Conveyances  containing  power  of  revocation, 

473 

Effect  of  extinguishment  of  power,  474 
General  rule,  473 

Power  equivalent  to  a  power  of  revoca- 
tion, 474 

Power  to  sell  and  reinvest  to  same  use, 

474 

Text  of  statute,  473 

When  power  is  to  be  exercised  after  a 
future  date,  473 

When  power  is  to  be  exercised  upon 
payment  of  small  sums,  474 

When  power  is  to  be  exercised  with  an- 
other's consent,  474 
Conveyances  made  with  intent  to  defraud 

creditors,  464 
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FRAUDULENT  SAU.ES,  ETC.,  cont'd. 
Statute  of  27  Elizabeth,  cont'd. 

Conveyances  may  be  validated  by  mat- 
ter ex  post  facto,  474 
Copyhold,  462 
Criminal  law,  481 
Devisees,  476 

Effect  of  notice  of  the  prior  conveyance, 

478 

Equitable  estate,  462 
Equity  will  not  restrain  a  sale.  4B0 
From  whom  purchase  must  be  made.  478 
From   whom   purchase    must   be  made 

where  the  prior  conveyance  was  merely 

voluntary,  478 
Grantor,  476 
Heirs,  476 

Judgment  creditors,  479 

Lands  and  all  interests  therein,  462 

Leasehold.  462 

Marriage  as  consideration,  471-477 
Mortgagees,  478 
Mortgages,  462 

Necessity  of  bona  fide  purchasers.  476 

Notice,  463 
Party  bound,  476 
Personal  chattels,  462 
Purchaser,  476 

Purchaser  at  execution  sale,  478,  479 

Purchaser  from  heir  or  devisee  of  a  vol- 
untary grantor,  478 

Purchaser  of  equitable  estates,  478 

Right  as  between  purchasers  from  fraudu- 
lent grantor  and  fraudulent  grantee, 475 

Right  to  the  purchase  money,  480 

Specific  performance,  480 

Statute  only  protects  purchaser,  476 

Text  of  the  statute,  461 

To  what  class  of  property  the  statute  ap- 
plies, 462 

Trustees  for  creditors,  479 

Valuable  consideration,  476 

Voluntary  conveyances  (see  infra.  Volun- 
tary Conveyances),  465 
Agreement  to  pay  purchase  money  as 

consideration,  469 
American  rule,  466 

Assignment  of  leasehold  property,  470 
Burden  of  proof,  470 
Charities,  468 

Concurrence  of  necessary  party  a  valu- 
able consideration,  469 

Constructive  notice,  468 

Conveyances  containing  power  of  revo- 
cation, 473 

Conveyances  in  lieu  of  dower.  470 

Deeds  founded  on  consideration,  468 

Family  settlements,  470 

In  general,  465 

Leasehold,  470 

Marriage  settlements,  471 

Mortgage  for  a  pre-existing  debt,  470 

Postnuptial  settlements  in  pursuance  of 
antenuptial  parol  agreements,  472 

Purchaser  with  notice,  465,  466 

Purchaser  without  notice,  467 

Recording,  468 

Settlements  after  marriage,  472 

Stare  decisis,  466 

Subsequent   sales  without  notice  pre- 
sumptive evidence  of  fraud,  47 
Theory  upon  which  rule  is  based,  466 
What  conveyances  are  voluntary,  468 
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FRAUDULENT  SALES,  ETC.,  cont'd. 
Statute  of  27  Elizabeth,  cont'd. 
Voluntary  conveyances,  cont'd. 

What  is  notice  to  a   subsequent  pur- 
chaser, 468 
Whether  void,  465 
Voluntary  conveyances  void  only  to  the 

extent  of  the  purchaser's  interest,  476 
Voluntary  settlement  validated  by  subse- 
quent marriage,  474 
Volunteers,  476 

What  conveyances  are  fraudulent  within 
the  statute,  463 

What  persons  entitled  to  relief  as  pur- 
chasers, 476 

Whether  in  force  in  the  United  States, 
462 

Who  are  purchasers,  476 
Statutes : 

Necessity  of  judgment,  319 

Voluntary  conveyances,  305 
Statutes  in  the  United  States,  223 
Statutes  of  limitations,  see  infra,  LIMITATION 

of  Actions. 
Subrogation : 

Fraudulent  sales  and  conveyances : 
Parties  paying  judgment,  317 

Surety's  right  to  set  aside  fraudulent  con- 
veyances, 337 
Subsequent  creditors,  249 

Conveyances  in  contemplation  of  future 
indebtedness,  250 

Good  faith,  249 

Notice,  282 

Right  of  subsequent  creditors  to  attack 

conveyance,  249 
Right  to  participate  in  distribution,  350 
Voluntary  conveyances,  309 
Subsequent  purchasers  (see  infra.  Fraud  upon 
Subsequent  Purchasers;  Statute  of 
27  Elizabeth): 
Notice,  465-468 
Suits,  see  infra,  Creditors'  Bills. 
Support : 

Agreement  for  support,  248 
Conveyances  upon  consideration  of  future 

support,  246 
Reservation  for  support  or  use  of  assignor 
and  his  family,  432 
Suretyship : 

Preference  of  sureties,  422 
Securing  sureties,  231 
Surety  is  creditor,  253 
Surplus : 

Exaction  of  release  from  creditors,  448 
Seservation  of  surplus  in  assignments  for 

benefit  of  creditors,  439 
After  payment  of  all  debts,  439 
Assignments  by  partners,  441 
Before  payment  of  all  debts,  439 
Excess  of  preferred  debts  over  value  ot 
property,  440 
Return  of  balance  to  mortgagor,  516 
Symbolical  delivery,  375 
Thing  conveyed,  255 
Choses  in  action,  260 

Debtor  acting  as  conduct  for  legal  title, 

255 

Earnings,  258 

Earnings  of  minor  children,  261 
Elements  of  a  fraudulent  alienation,  355 
Emancipation  of  child  by  father,  261 
Equitable  title,  258 
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Fraudulent  Salea  and  Conveyances. 


FRAUDULENT  SALES,  ETC.,  cont'd. 
Thing  conveyed,  cont'd. 

Exempt  personal  property,  257 
Goods  and  chattels,  260 
Homestead,  256 
Life  insurance  policies,  260 
Property  encumbered  to  or   beyond  its 

value,  256 
Property  exempt  by  statute,  256 
Property  in  which  the   alienor   had  no 

beneficial  interest,  255 
Properly  purchased  with  funds  of  wife's 

separate  estate,  258 
Properly  purchased  with  wife's  money, 

259 

Property  susceptible  of  fraudulent  aliena- 
tion, 260 

Property  to  which  alienee  has  an  equitable 
title,  258 

Reconveyance  of  property  fraudulently 

conveyed,  259 
Something  out  of  which  the  creditor  could 

have  satisfied  his  claim,  255 
Things  of  no  substantial  value,  256 
Trust  property,  255 
Wages,  258,  260 
Wife's  earnings,  261 
Wife's  equity  of  settlement,  259 
Third  person : 

Payment  of  consideration  of  property  con. 
veyed  to  third  person,  263 
Torts: 

Right  of  action  for  tort,  254 
Trespasser  showing  fraud,  280 
Trespass  on  the  case,  351 

Creditor  with  lien  on  property,  352 
General  rule,  351 

Whether  action  of  trespass  on  the  case 
will  not  lie  against  grantee,  351 
Trusts  and  trustees  (see  infra.  Obligations 
of  Debtor  as  Quasi  Trustee  for  Cred- 
itors), 247 
Creditors'  bills,  334 
Enforcement  of  fraudulent  trusts,  278 
Sale  of  fraudulent  trusts  and  estate  under 

execution,  313 
Secret  trusts,  247 
Trust  for  use  of  the  grantor,  247 
united  States  courts : 

Judgment,  322 
Usury : 

Preference  of  usurious  claims,  421 
Validity  (see   infra,  Voluntary  Convey- 
ances), 272 
Construction  of  the  term  void,  280 
Creditor  must  not  assist  debtor,  282 
Creditor  must  not  have  assented  to  the 

conveyance,  281 
Creditors  of  the  fraudulent  grantee,  279 
Creditor's  right  to  treat  sales  as  valid,  338 
Creditor  whose  debt  not  due,  281 
Debt  not  due,  281 

Enforcement    of    fraudulent    trusts  in 

equity,  278 
Enforcing  specific  performance,  278 
Executed  conveyances,  273 
Executory  contracts,  276 
Executory  contracts  in  equity,  278 
Executory   contracts    without  considera- 
tion, 277 

Foreclosure  of  fraudulent  mortgage,  278 
Fraudulent  grantee's  right  to  possession, 
276 
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FRAUDULENT  SALES,  ETC.,  cont'd. 
Validity,  cont'd. 

Good  between  the  parties,  273 
Grantor  cannot  recover  property  fraudu- 
lently conveyed,  274 
How  fraudulent  contracts  and  conveyances 
may  be  validated,  282 
Abandonment  for  fraudulent  purpose, 
283 

Act  of  the  parties,  282 
Confirmation,  283 
In  respect  to  whom  fraudulent  contracts 

and  conveyances  are  void,  280 
Notice  on  part  of  subsequent  creditor,  282 
Parties  and  those  in  privity  with  them  in 

pari  delicto,  272 
Parties  and  those  in  privity  with  them  not 

in  pari  delicto.  279 
Property  transferred  in  pledge,  274 
Purchaser,  280 
Reconveyance  in  equity,  275 
Reformation  in  equity,  275 
Right  of  creditors  to  avoid  conveyances, 
281 

Suits  in  equity  to  set  aside  fraudulent 

conveyances,  275 
Third  persons  not  creditors  of  the  grantor. 
280 

Trespasser,  280 

Vendee  may  plead  fraud  in  defense  to  ac- 
tion for  the  price,  277 
Whether  defendant  cannot  plead  fraud  in 
action  for  price  of  goods  sold,  277 
Vendee : 

Vendee's  knowledge  of  fraud,  270 
Vendor : 

Subsequent  employment  of  vendor,  526 
Vendor  and  purchaser  (see  infra,  Bona  Fide 
Purchasers;  Validity): 
Purchaser  refusing  payment  of  price  on 
plea  that  vendor's  title  was  fraudulent, 
280 
Vessel : 

Change  of  possession,  375 
"  Void,"  280 
Voluntary  assignments : 

Partnership  including  personal  debt  in 
voluntary  assignments,  240 
Voluntary  conveyances,  242,  298 

Assignment  for  benefit  of  creditors,  386 
Bona  fide  purchasers,  291 
Burden  of  proof  to  show  insolvency,  308 
Compromise  of  debt,  242 
Consideration  never  paid,  298 
Conveyances  by  embarrassed  debtor,  302 
Conveyances  partly  voluntary,  299 
Conveyances  rendering  donor  insolvent, 
301 

Conveyances  without  actual  intent  to  de- 
fraud, 300 
Definition,  298 

Effect  of  voluntary  conveyances  as  against 

subsequent  purchasers,  461 
Fraudulent  intent,  300 
Husband  and  wife,  298 
Inadequate  consideration,  299 
Insolvent  debtor,  301 
Intent,  242 

Intention  of  donor  immaterial,  300 
In  the  absence  of  fraud,  242 
Invest  in  a  homestead,  242 
Knowledge  of  fraud  by  grantee,  271 
Paying  premiums  for  life  insurance,  243 
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FRAUDULENT  SALES,  ETC.,  cont'd. 
Voluntary  conveyances,  cont'd. 

Property  retained  not  accessible  to  execu- 
tion, 308 

Property  retained  not  sufficient  to  cover 

debis,  307 
Relation,  470 

Removing  incumbrances  from  homestead, 
243 

Right  of  debtor,  242 
Slatuies,  303 
Subsequent  purchasers,  465 

Agreement  to  pay  purchase  money  as 
consideraiion,  469 

American  rule,  466 

Assignment  of  leasehold  property,  470 
Burden  of  proof,  470 
Charities,  468 

Concurrence  of  necessary  party  a  valu- 
able consideration,  469 

Constructive  notice,  468 

Conveyance  containing  a  power  of  revo- 
cation, 473 

Conveyance  in  lieu  of  dower,  470 

Family  settlements,  470 

Founded  on  consideration,  468 

In  general,  465 

Leasehold,  470 

Marriage  settlemenls,  471 

Mortgage  for  a  pre-existing  debt,  470 

Postnuptial  settlements  in  pursuance  of 
antenuptial  parol  agreements,  472 

Purchaser  with  notice,  465,  466 

Purchaser  without  notice,  467 

Recording,  468 

Settlements  after  marriage,  472 

Stare  decisis,  466 

Subsequent  sales  without  notice  pre- 
sumptive evidence  of  fraud,  467 
Theory  upon  which  the  rule  is  based, 

466 

What  conveyances  are  voluntary,  468 

What  is  notice  to  a  subsequent  pur- 
chaser, 468 

Whether  void,  465 
Validity  as  against  existing  creditors,  300 
Validity  as  against  subsequent  creditors, 

309 

Void  only  to  the  extent  of  purchaser's  in- 
terest, 476 

Voluntary  conveyances  by  solvent  debtor 

held  valid,  306 
Voluntary  conveyances  held  not  void  per 

se,  304 

Voluntary  conveyances  held  void  per  se 
against  existing  creditors,  303 

Voluntary    conveyances,  presumptively 
fraudulent,  308 

Waiver  of  equitable  rights,  242 

What  constitutes  solvency,  307 

When  donor  is  solvent,  303 
Voluntary  conveyances  which  render  donor 

insolvent,  302 
Wages : 

Assignment  of  wages  to  be  earned,  260 
Witnesses  : 

Vendor  and  vendee,  493,  494 
FRAY,  527 

FREE,  527 

Schools,  527 
Ways,  528 

FREEDMEN,  529 


FREEDOM,  529 

FREEDOM    OP     SPEECH    AND  THE 

PRESS,  529 
FREE  FISHERY,  530 
FREEHOLD,  530 

FREEHOLDER,  530 

Residence,  531 

FREELY  ENJOY,  527 
FREEMAN,  531 

FREEMASONS,  533 

Actions,  538 
Branches,  536 
By-laws,  536 
Constitution,  536 
Contracts,  538,  539 
Corporations,  537 

Collateral  corporation,  537 

How  incorporated,  537 

Masonic  body  as  a  corporation,  537 
Definition,  534 
Dissolution,  540 

Disposition  of  property,  541 

How  effected,  540 

Incorporation,  540 

Merger,  540 

Vote  of  membership,  540 
Divisions,  540 
Exemption  from  taxes,  539 
History,  534 
Incorporation  : 

Dissolution,  540 
Introductory,  534 
Judicial  notice,  537 
Jury  and  jury  trials : 

Freemasons  as  jurors,  543 
Legatee  and  devisee,  538 
Masonic  jurisprudence,  535 

Branches,  536 

By-laws,  536 

Constitution,  536 

Decisions,  535 

In  general,  535 

Masonic  law  in  the  civil  courts,  535 

Opinions,  535 

Rites,  536 

Sources,  535 
Masonic  offenses,  543 
Masonic  trials,  543 
Master,  541 
Members,  542 

Juror,  543 

Masonic  offenses,  543 

Procedure  in  Masonic  trials,  543 

Punishments,  544 

Qualification,  542 

Witnesses,  542 
Membership  in  good  standing,  534 
Membership  must  be  acquired  in  tke  pre- 
scribed way,  534 
Offenses,  543 
Officers,  541 

In  general,  541 

Master,  541 

Term,  541 

Treasurer,  542 

Trial  and  suspension  of  master,  541 

Trustees,  542 

Origin,  534 

Parties  to  action,  538 

Partnerships,  537 
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FREEMASONS,  cont'd. 
Property : 

Disposition  of  property  on  dissolution,  541 

Right  to  acquire  and  hold  property,  538 
Punishments,  544 

Generally,  544 

Judicial  interference,  545 

Reinstatements,  545 

Suspension,  545 
Reinstatements,  545 

Relation  between  freemasonry  and  the  state, 
535 

Reunion,  540 
Secession,  540 
Suspension,  545 
Taxes,  539 

Business  property,  539 

Charitable  purposes,  539 

Prevailing  rule,  539 
The  body,  536 

Contracts,  539 

Corporation,  537 

Dissolution,  540 

Division  and  reunion,  540 

In  general,  536 

Judicial  notice,  537 

Legal  status,  537 

Liabilities,  539 

Partnership,  537 

Powers,  538 

Right  to  acquire  and  hold  property,  538 
Right  to  make  contracts,  538 
Suit  by  and  against,  538 
Taxes,  539 

Voluntary  associations,  537 
Treasurer,  542 
Trials,  543 
Trustees,  542 
Ultra  vires,  539 
Voluntary  associations,  537 
Wills,  538 
Witnesses,  542 

Competency  of  Masons  as  witnesses,  542 

Confidential     communications  between 
members,  543 

Privileges,  542 

FREE  OF  INCUMBRANCES,  546 
FREE  PASSES,  546 
FREEZING,  546 

FREIGHT  (see  General  Average),  546 
Dispatch  money,  546 
Hire,  546 

Marine  insurance,  547 

Money  advanced  and  paid  for  hire  of  a  ves- 
sel, 547 
Owner's  goods,  547 
Parol  evidence,  549 

FREIGHT  BILL,  549 

FREIGHT  CAR,  549 

FREIGHT  TRAIN,  549 

FRENCH  CHALK,  549 

FRENCH  OR  FANCY  BREAD,  549 

FRENCH  POOL,  549 

Gaming  houses,  708 

FRENCH  SPOLIATION  CLAIMS,  549 
FRENTE  Ali  RTO,  551 


FREQUENT,  551 
FRESH,  551 
FRESHET,  552 
FRESH  PURSUIT,  551 
FRIABLE,  552 
FRIEND,  552 

FRIENDLY  SOCIETIES,  552 
FRIENDLY  SUITS,  552 
FRIEND  OF  THE  COURT,  552 
FRIGHT,  552 
FRIGIDITY,  552 
FRIVOLOUS  PLEADINGS,  552 
FRM.,  552 
FROG,  552 

FROM,  553 

Boundaries,  553 
Date,  553 

Examples,  555-558 
From  a  day,  553 
From  an  act  done,  553 
From  and  after,  558 
From  a  state,  555 
In,  556 

Inclusive  and  exclusive,  553 
Intent,  553 
Intent  governs,  554 
Interpretation,  553 
Lease,  556 

Time,  computation  of,  553 
To,  556 
Vesting,  558 

FROM  AND  AFTER,  554 

FROM  A  PLACE,  557 

FROM  TIME  TO  TIME,  558 

FRONT,  558 

Criminal  law,  558 
Special  assessments,  558 
Taxation,  558 

FRONTIER,  559 

FRUCTUS  INDUSTRIALES,  559 

FRUCTUS  NATURALES,  559 

FRUIT,  560 

FT.,  560 

FUDGE,  560 

FUERO,  560 

FUGITIVE  FROM  JUSTICE,  560 

FULFIL,  560 

FULL,  560 
Cash  value : 

Taxation,  561 
Reasonable  doubt,  561 

FULL  AGE,  561 

FULL  AND  COMPLETE  CARGO,  561 
FULL  BliOOD.  561 
FULL  CONSIDERATION,  562 
FULL  COURT,  562 
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PULLED,  563 

FULL  FAITH  AND  CREDIT,  563 

FULLY,  560 

FUNCTION,  563 

FUNCTUS  OFFICIO,  563 

FUNDAMENTAL,  566 

FUNDED  DEBT,  566 

FUNDING  SYSTEM,  566 

FUNDS,  563 

Bills  of  exchange  and  promissory  notes,  564 

Corporations,  565 

Current  funds,  564 

General  fund,  564 

Railroad,  564 

School  funds,  564 

Stock,  565 

Wills,  565 

FUNERAL,  566 

FUNERAL  EXPENSES,  566 

FUR,  566 

FURANDI,  ANIMUS,  567 
FURNACE,  567 

FURNISH,  567 

Intoxicating  liquors,  567 
Mechanics'  liens,  568 

FURNITURE,  568 

Books,  569 

Examples,  569-572 

Farming  stock,  569 

Fixtures,  571 

Inns  and  innkeepers,  571 

Personal  ornaments,  570 

Piano,  570 

Pictures,  570 

Plate,  570 

Provisions,  570 

Ship  furniture,  571 

Wines,  571 

FURTHER,  572 

Additional,  572 
Future,  572 

FURTHER  ADVANCES,  573 

FURTHER  ASSURANCES,  573 

FURTHER  HEARING,  573 

FUTURE,  573,  574 
Further,  572 

FUTURE  ACQUIRED  PROPERTY,  574 

FUTURE    ADVANCES  (see  Fraudulent 
Sai.es  and  Conveyances),  574 

FUTURE  ESTATE,  574 

FUTURE  INTEREST,  574 

FUTURE  PREFERENCES,  574 

FUTURES  (see  Gambling  Contracts),  574, 
605 
Gaming : 

Dealing  in  futures,  686 

GAG,  574 

GAGE,  574 


GAIN,  575 
GALLON,  575 
GAMBIA,  575 

GAMBLING  (see  Gaming  House),  575 
Gaming,  700 

GAMBLING  CONTRACTS  (see  Gaming),  576 
Agency  (see  infra.  Brokers),  636 

Agency  does  not  exist  in  gambling  con- 
tracts, 636 
Compensation  of  agent,  637 
Liability  of  agent  to  principal  for  prop- 
erty paid  by  losers,  636 
Liability  to  principal  for  money  advanced, 
636 

Right  of  principal  to  revoke  authority  and 
recover  property  advanced,  637 

Statutes,  637,  638 
Agricultural  fairs : 

Prizes  and  premiums,  614 
Analogies  to  other  contracts,  581 
Assignments : 

Assignee  of  loser,  624 
Bankruptcy,  593 
Bear,  605 

Bets  (see  infra,  Election  Bets),  597 

Horse  races,  598 
Bills  of  exchange  and  promissory  notes,  645 

Holder's  right  of  recovery  against  deriva- 
tive party,  647 
Indorsement  on  gambling  consideration, 

647 

Life  insurance  policy,  648 
Methods  of  enforcing  statutes,  648 
Presumption  as  to  bona  fides,  646 
Recovery  by  assignee  who  is  not  a  bona 

fide  holder,  645 
Recovery  by  bona  fide  holder,  646 
Recover}'  by  original  party,  645 
Reformation  and  cancellation,  648 
Validity  of  title  to  commercial  paper  won 
at  gambling,  647 

Bohemian  oats  contracts,  613 

Brokers,  638 
Advances,  640 

Broker  protected  in  obeying  legal  instruc- 
tions, 639 
Commissions,  640 

Effect  of   illegality  of  transaction  upon 

position  of  broker  as  agent,  638 
Intention  of  adversary  party  immaterial, 

639 

Intention  of  principal  and  broker,  638 
Knowledge  of  broker,  638 
Recover}-  of  cover  or  margin,  639 
Repudiation  after  loss  but   before  pay- 
ment, 639 

Right  of  action  for  breach  of  orders,  640 
Right  of  customer  against  broker,  639 
Right  to   recover  property  in  hands  of 

agent  after  payment,  640 
Right  to   recover  property  in  hands  of 
agent  before  payment,  639 
Bull,  605 

Burden  of  proof,  618 
Calls,  605 
Cancellation,  648 
Cheating,  596 

Liability  of  winne.  at  common  law,  596 

Modern  statutes,  596 

Rights  of  loser,  596 
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GAMBLING  CONTRACTS,  cont'd. 
Cheoks  (see  infra,  Bills  of  Exchange  and 
Promissory  Notes): 
Bank's  refusal  to  honor  checks,  648 
Classes  of  gambling  contracts,  597 
Closing  out,  606 

Collateral  agreements  (see  infra,  Agency; 
Brokers;  Loans): 

Contracts  of  indemnity  against  liability 
growing  out  of  gambling  contracts,  644 

Liability  of  telegraph  companies  where 
telegrams  are  sent  for  gambling  pur- 
poses, 644 

Persons  furnishing  labor  or  materials  in 
furtherance  of  gambling  contracts,  643 

Person  furnishing  stake  on  credit,  643 

Rent  for  property  used  for  gambling,  644 
Collateral  contract,  593 
Common  law : 

Cheating,  596 
Common-law  status  of  gambling  contract  (see 
infra,  Rights  and  Liabilities  of  Ad- 
versary Parties  to  Gambling  Con- 
tracts), 586 

Classes  of  invalid  wagers,  587 

Contrary  to  public  policy,  588 

Discretion  of  trial  judge,  586 

Election  bets,  588 

English  doctrine,  586 

Feigned  issue,  586 

Forbidden  by  statute,  587 

General  validity  assumed,  586 

Jurisdictions  adopting  English  doctrine  as 
to  validity  of  wagers,  590 

Jurisdictions  where  gambling  contracts 
are  held  invalid  at  common  law,  589 

Prejudicial  to  third  persons,  587 

Public  peace,  587 

Public:  policv,  588 

Rights  and  liabilities  of  adversary  parties 
to  gambling  contracts,  622 

Statute  of  Anne  a  part  of  the  common 
law,  589 

United  States  doctrine,  589 

Wagers  on  state  secrets,  588 
Compromise,  584 
Conflict  of  laws,  652 
Consideration : 

Executed  consideration,  585 

Failure  of  consideration,  582 

Gambling  contracts  as  consideration  for 
new  promise,  650 

New  consideration,  651 

Partially  executed  contract,  585 
Contingent  contracts : 

Evidence,  619 
Contingent  payment,  604 
Corners,  605,  612 

Illegality  as  gambling  contracts,  612 

Illegality  as  restraint  of  trade,  612 
Corporation,  626 
Credit : 

Gambling  on  credit,  626 

Person  furnishing  stake  on  credit,  643 
Deeds,  628 

Bona  fide  purchaser,  628 

Statutes  revesting  title  in  grantor,  629 

Statutes  vesting  title  in  heir  of  grantor,  628 
Definition,  581 

Demand,  see  infra.  Stakeholders. 
Depositors,  see  infra.  Stakeholders. 
Differences,  see  infra,  DISGUISED  GAMBLING 
Contracts. 
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GAMRIJVG  CONTRACTS,  cont'd. 

Disguised  gambling  contracts  (see  infra,  Evi- 
dence; Lk<;itimatf.  Business  Contracts 
Confused  with  Gambling  Contracts;, 
603 

Abandonment  of  intention  to  gamble,  612 
Bear,  605 

Bohemian  oats  contracts,  613 
Bull,  605 
Call":,  605 

Classes  of  disguised  gambling  contracts, 
604 

Closing  out,  606 

Contingent  sales,  604 

Contracts  for  future  differences,  604 

Corner,  605,  612 

Doubtful  case,  603 

Endowment  associations,  613 

Extrinsic  evidence,  604 

Future  contracts  not  approved  by  law, 

609 
Futures,  605 
Future  short  sales,  606 
In  general,  603 
Insurance,  614 
Intention  to  gamble,  610 
Legality  of  margins,  608 
Long, 605 
Margin,  606,  608 

Marriage  benefit  associations,  614 
Method  of  gambling  in  future  differences, 
606 

Option,  605,  608 
Puts,  605 

Ringing  out,  606,  609 
Sale  and  resale,  609 
Settling  differences,  605,  609 
Short,  605 

Special  statutory  provisions,  607 
Special  statutory  rules,  611 
Stop  order,  606 
Straddles,  605 

Value  in  excess  of  reasonable  price,  604 
Where  only  one  intends  to  gamble,  611 
Whether  short  sales  invalid,  607 

Distinction  between  void  and  illegal,  592 
Collateral  contracts,  593 
Distinction  recognized,  593 
England,  592 
United  States,  593 

Election  bets,  588,  597 

Classes  of  elections  included,  598 
Gaming  does  not  include  election  bets, 
600 

Invalidity,  597 
Reasons  for  invalidity,  597 
Elements  of  gambling  contracts,  582 

Dividing  by  lot  property  held  jointly,  583 
Event.  584 

Executed  considerations,  585 
Executory  considerations,  585 
Failure  of  consideration,  582 
Only  part  of  value  risked,  583 
Risk,  582 

Thing  of  value,  582 
Endowment  association.  613 
Equitable  status  of  gambling  contracts,  594 

Cases  where  equity  will  give  relief,  595 

Early  view,  594 

Injunctions  against  future  gambling,  595 
Modern  doctrine,  595 
Under  statute  of  Anne,  594 
Estoppel,  651 
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GAMBLING  CONTRACTS,  cont'd. 
Event,  584 

Difficulty  of  applying  test  of  interest  in 
event,  584 

Event  in  which  parties  have  no  interest, 

584 

Event  not  arbitrarily  selected,  584 

Pre-existing  event,  585 
Evidence,  617 

Actual  dealings  of  parties  in  other  trans- 
actions, 621 

Admissibility  of  various  circumstances  to 
prove  extent,  620 

A  party's  dealings  with  third  parties,  621 

Burden  of  proof,  618 

Contingent  contracts,  619 

Contracts  for  future  differences,  620 

Custom  of  market,  621 

Disguised  gambling  contracts,  617 

Extrinsic  evidence  as  to  disguised  con- 
tracts, 617 

Inability  to  show  valid  contract,  621 

Question  of  law  or  fact,  618 

Stock  gambling,  620 

Undisguised  gambling  contracts,  617 
Foreign  lotteries,  603 

Future  contracts,  see  infra.  Disguised  Gam- 
bling Contracts. 

Future  differences : 
Evidence,  620 

Futures,  605 

Gaming,  599 
Definition,  599 
Election  bets,  600 
Extent  of  meaning  of  gaming,  599 
Racing,  599 

Wheat  and  grain  gambling,  600 
Gift  enterprises,  602 
Horse  races,  bets  on,  598 
Horse  racing : 

Gaming,  599 

Prizes  and  premiums,  614 

Husband  and  wife : 
Wife  of  loser,  624 

Illegal,  see  infra.   Distinction  Between- 
Void  and  Illegal. 

Indemnity  contracts,  644 

Informer,  625 

Injunctions : 

Future  gambling,  595 

Insolvency,  593 

Insurance,  614 

Intention : 

Where  both  parties  intend  to  gamble,  610 
Where  one  only  intends  to  gamble,  611 
Interpretation,  592 

Statutes  giving  right  of  recovery,  625 
Joint  tenants  and  tenants  in  common  : 

Dividing  by  lot  property  held  jointly,  5S3 
Judgments,  648 

Default  of  judgments,  649 
Effect  of  statutes  in  general,  648 
Judgments  by  confession,  648 
Judgments  on  power  of  attorney,  649 
judgments  rendered  in  adversary  proceed- 
ings after  contest,  650 
Legitimate   business   contracts  confused  with 
gambling  contracts,  614 
Contracts  which  are  in  form  gambling  con- 
tracts but  lack  some  essential  elements, 
617 

In  general,  614 
! nsurance,  614 
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GAMBMNG  CONTRACTS,  cont'd. 
Legitimate  contracts  confused  with,  cont'd. 
Premiums,  614 

Prize  entirely  dependent  on  amount  of  en- 
trance fee,  616 

Prize  in  part  dependent  on  amount  of  en- 
trance fee,  615 

Prizes,  614 

Prizes  and  premiums  where  entrance  fee 

is  charged,  614 
Prizes  and  premiums  where  no  entrance 

fee  is  charged,  614 
Statutory  rules  as  to  prizes  and  premiums, 

617 

Licenses,  596 

Life  insurance : 

Life  insurance  policy  won  at  gambling, 
648 

Loans,  641 

Loan  a  pretext  merely,  642 
Loan  to  be  used  in  gambling,  641 
Loan  to  enable  loser  to  repay,  642 
Persons  lending  money  to  parties  to  gam- 
bling contracts,  641 
Statutory  rules,  642 

Long,  605 

Loser,  see  infra,  Rights  and  Liabilities  of 
Adversary  Parties  to  Gambling  Con- 
tracts. 

Lot: 

Distribution  by  lot  not  a  lottery  where 

nothing  of  value  is  risked,  601 
Dividing  by  lot  property  held  jointly,  583 
Lotteries,  600 

Definition,  600 

Distribution  by  lot  not  a  lottery  where 

nothing  of  value  is  risked,  601 
Extent  of  meaning  of  lottery,  601 
Foreign  lotteries,  603 
Gift  enterprises,  602 
Missing  word  contests,  602 
Policy,  602 
Pool  selling,  603 

Recovery  for  price  of  tickets,  602 

Recovery  of  prize,  603 

Rights  of  parties  to  lottery,  602 

Special  type  of  lottery,  602 

Status  at  law,  602 
Margin,  606,  608 
Options,  605,  608 
Parol  evidence,  604,  617 
Partnership,  627,  629 

Contract  to  adjust  inequality  between 
losers  enforced,  630 

Indemnity,  631 

Jurisdictions   in    which   no   recovery  is 

allowed,  629 
Jurisdictions  in  which  recovery  is  allowed, 

630 
Losses,  630 

Recovery  allowed  on  express  promise,  630 

Winnings,  629 
Penalties,  625,  626 
Policy,  602 
Pool  selling,  603 
Private  international  law,  652 

Foreign  lotteries,  603 
Prizes  and  premiums,  614 
Professional  gambler,  628 
Public  peace,  587 
Public  policy,  588 
Puts,  605 

Questions  of  law  and  fact,  618 
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GAMBLING  CONTRACTS,  cont'd. 
Racing,  see  infra,  Horse  Racing. 
Reformation,  648 
Renewals,  651 
Resale,  609,  623 

Bights  and  liabilities  of  adversary  parties  to 
gambling  contracts,  622 

Assignee  of  loser,  624 
At  common  law,  622 
Construction  of  statutes,  625 
Corporation,  626 

Deeds  given  on  gambling  consideration, 

62S 

Definition  of  loser,  627 
Definition  of  winner,  626 
Gambling  on  credit,  626 
Informer,  625 

Loser  of  property  belonging  to  others,  628 
Loser's  right  to  recovery,  623 
Partnership,  629 
Professional  gambling,  628 
Recovery  by  winner,  622 
Resale,  623 

Result  of  whole  sitting,  627 

Right  of  innocent  party  to  follow  his  prop- 
erty staked  and  lost  by  another,  629 

Several  winning  from  one,  626 

Status  as  winner  or  loser  determined  by 
one  sitting,  626 

Statutes  giving  right  of  action  to  loser 
who  had  paid  voluntarily,  624 

Take-out,  627 

Under  modern  statutes  invalidating  gam- 
bling contracts,  622 
Wife  of  loser,  624 
Winner  from  winner,  627 
Rights  and  liabilities  of parties  jointly  associated 
in  gambling  contracts,  see  infra,  Partner- 
ship. 

Ringing  out,  606,  609 
Risk,  582 

Sale  and  resale,  609 
Sales : 

Sales  on  contingent  payment,  604 
Securities  for  debts  incurred  in  gambling  con- 
tracts, 644 

Distinction  between  security  and  debt,  650 
Effect  of  new  consideralion,  651 
Gambling  contract  as  consideration  for  a 

new  promise,  650 
In  general,  644 

Judgments,  see  infra,  JUDGMENTS. 

Negotiable  instruments,  see  infra,  BILLS  OF 
Exchange  and  Promissory  Notes. 

Renewals,  651 

Statute  of  9  Anne,  645 
Short,  605 
Short  sales,  606 
Stakeholders,  631 

Definition,  631 

Demand,  634 

Demand  as  a  condition  precedent,  635 

Demand  necessary,  635 

Demand  of  whole  sum  under  claim  of 

being  winner,  634 
Demand,  sufficiency,  635 
Demand,  suit  as  a  substitute  for,  635 
Duly  of  stakeholder  after  event,  632 
Duty  of  stakeholder  before  event,  631 
Lawful  contract,  632 
Liability  after  payment,  634 
Liability  for  deposit  owned  in  part  by 

others  than  depositor,  636 
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GAMBLING  CONTRACTS,  eonfd. 
Stakeholders,  cont'd. 

Liability  of  stakeholder  by  statute,  634 
Liability  to  general  creditors  of  depositor, 

636 

Liability  to  parties,  632 

Liability  to  real  owner  of  stake  deposited 

without  his  consent,  635 
Redelivery  of  stake,  632 
Relation  of  stakeholder  to  contract,  631 
Repudiation  of  wager,  632 
Right  of  depositor  in  equity,  636 
Right  of  depositors  to  reclaim  stake  after 

event  but  before  payment,  633 
Right  of  depositors  to  reclaim  stake  before 

event,  633 

Statutory  liability  to  the  public  or  to  in- 
former, 636 
Unlawful  wager,  632 
State  secrets,  588 
Status  of  gambling  contracts  at  law,  see  infra. 
Bankruptcy;   Common  Law  Status  or 
Gambling'  Contracts;   Distinction  Be- 
tween Void  and  Illegal;  Statutory 
Status  of  Gambling  Contracts. 
Status  of  gambling  contracts  in  equity,  see 
infra.  Equitable  Status  of  Gambling 
Contracts. 
Status  of  gambling  contracts  under  statutes, 
see  infra.  Rights  and  Liabilities  of  Ad- 
versary Parties  to  Gambling  Contracts. 
Statutes,  see  infra.  Deeds;  Rights  and  Lia- 
bilities of  Adversary  Parties  to  Gam- 
bling Contracts;  Securities  for  Debts 
Incurred    in    Gambling  Contracts; 
Statutory  Status  of  Gambling  Con- 
tracts. 
Cheating,  596 

Equitable  status  of  gambling  contracts 
under  statute  of  Anne,  594 

Forbidden  by  statute,  587 

Intention  of  one  party  only  to  settle  differ- 
ences, 611 

Statutory  status  of  gambling  contracts,  590 

Annulling  collateral  contracts,  592 

Classification  as  to  nature,  592 

Construction,  592 

English  statutes,  590 

Gambling  inter  partes,  591 

Jurisdiction  where  statule  of  Anne  is  held 
to  be  part  of  the  common  law,  589 

Military  purpose  of  statutes,  590 

Object  of  earlier  statutes,  590 

Object  of  modern  statutes,  591 

United  States  statutes,  592 
Stock  and  produce  exchange : 

Gaming  does  not  include  wheat  and  grain 
gambling,  600 
Stock  gambling,  see  infra,   Brokers;  Dis- 
guised Gambling  Contracts;  Evidence. 
Stop  order,  606 
Straddles,  605 
Take  out,  627 

Telegraph  and  telephone  companies,  644 
Thing  of  value,  582 

Compromises,  584 

Dividing  by  lot  property  held  jointly,  583 
Every  one  to  receive  something  of  value, 

583 

Nothing  of  value  risked,  583 
Only  part  of  value  risked,  583 
Thing  of  value  must  be  involved,  582 
Unlawful  events,  589 
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GAMBLING  CONTRACTS,  cont'd. 
Validity  (see   infra,  Common-law  Status 
of  Gambling  Contracts;  Equitable 
Status  of  Gambling  Contracts;  Rights 
and  Liabilities  of  Adversary  Parties 
to  Gambling  Contracts;  Status  of 
Gambling  Contracts  under  Statutes): 
Eleciion  bets,  597 
Void,  see  infra.  Distinction  Between  Void 

and  Illegal. 
Wager,  597 

Definition,  597 
Winner,  see  infra,  RIGHTS  AND  LIABILITIES 
of  Adversary  Parties  to  Gambling  Con- 
tracts. 

GAMBLING  POLICY,  653 

GAME  (see  Gaming),  653 

GAME  AND  GAME  LAWS,  654 

Constitutional  law,  661 
Decoying  and  enticing  away  game,  657 
Definition  of  game,  654 
Definition  of  game  laws,  657 
District  attorney,  663 
Fines  and  penalties,  663 
Foundation  of  game  laws,  657 
Having  game  in  possession  out  of  season, 
659 

Interstate  commerce,  660,  661 
Killing  game  out  of  season,  658 
Penalties,  663 
Possession : 

Game  brought  from  foreign  jurisdiction, 
660 

Having  game  in  possession  out  of  season, 
659 

Limited  period  for  explanation  of  posses- 
sion, 660 

Possession  prima  facie  evidence  of  guilt, 

659 

Preservation  of  game,  658 
Property  in  game,  655 

Animals  subjected  to  control,  655 

Custom  of  the  chase,  656 

In  general,  655 

Property  in  game  as  between  individuals, 

655 

Rights  as  between  owner  of  land  and  tres- 
passer, 656 
Qui  tarn  actions,  662 

Right  to  sell  game  outside  the  state,  660 
Statutory  definition  of  game,  654 
Transportation  of  game  killed  within  the 

state,  660 
Trespass,  656 

Examples,  656,  657 

Form  of  aciion,  657 

Responsibility  for  damages,  656 

Rights  as  between  owner  of  land  and  tres- 
passer, 656 

What  constitutes,  656 
Usages  and  customs : 

Custom  of  the  chase,  656 
Violation  of  the  game  laws,  662 

Action  by  society,  663 

By  whom  prosecuted,  662 

Disposition  of  fines  and  penalties,  663 

District  attorney,  663 

How  prosecuted,  662 

Recovery  bar  to  subsequent  action,  662 


GAMING  (see  Gambling  Contracts),  664 
Accessories,  689 

Testimony  of  accomplice,  691 
Banking  game,  683 
Betting,  666 

Betting  on  elections,  682,  687 

As  a  common-law  offense,  687 

As  gaming,  687 

Character  of  the  wager,  688 

Statutory  prohibitions,  687 

The  election,  687 

Whether  gaming,  667 
Billiards,  681,  682 
Cards : 

Gambling  devices,  684 
Chance,  elements  of,  668 
Chances,  682 

Billiards,  682 

Lottery,  682 

Tenpins,  682 

What  are  games  of  chance,  682 
Cheating,  688 

Clubs,  see  infra.  Societies  and  Clubs. 
Cockfighting,  681 
Common  gamblers,  688 
Common  law,  666 

Crimes  (see  infra.  Statutory  Offenses): 
Common-law  offense,  666 
Status  of  the  game  as  a  crime,  666 

Definition,  599,  665,  700 
Extent  cf  meaning,  599 

Devices,  see  infra,  GAMBLING  DEVICES. 

Dice,  683 

Documentary  evidence : 

Books  on  games,  690 
Ejusdem  generis,  684,  685 
Election,  see  infra,  Betting  on  Elections. 
Elements  of  chance,  668 
Entrance  fees,  671 
Evidence,  689 

Accessories,  691 

Books  on  games,  690 

Character  of  the  game,  689 

Compelling  participants  in  game  to  tes- 
tify, 690 

Expert  testimony,  689 

Manner  of  playing  particular  game,  689 

Proof  of  other  acts  of  gaming,  690 

Reasonable  doubt,  690 

Sufficiency  of  evidence,  690 

Time  of  offense,  689 
Expert  and  opinion  evidence,  689 
Futures : 

Dealing  in  futures,  686 
Gambling,  666,  700 
Gambling  contra,  t,  see  Game. 
Gambling  devices,  684 

Cards,  b85 

Game  as  dist  nguished  from  a  gambling 

device,  685 
Horse  races,  685 
In  general,  684 
Other  gambling  devices,  685 
Pack  of  cards,  684 
Game,  667 

Betting  on  election,  667 
Completion  of  game,  668 
Elements  of  chance,  668 
Game  essential,  667 
Participation  in  game,  668 
Place  of  game,  667 
Repetition  of  game,  668 
Gaming  house,  673 
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GAMING,  cont'd. 

Gift  enterprises,  681,  1005 
Highways,  675 
Horse  races : 

Contest  for  purses  and  prizes,  671 
Horse  racing,  675,  682 

Gambling  devices,  685 

License,  087 
Hotel,  673 

Inns  and  innkeepers,  673 

Public  houses,  677 
Intoxicating  liquors : 

Place  where  intoxicating  liquors  are  sold,  O75 

Connection  between  place  of  sale  and 
other  portions  of  the  building,  676 

Disconnected  portions  of  the  same  build- 
ing, 676 

In  general,  675 

Place  where  liquors  are  retailed,  675 
Proprietor  of  saloon  letting  rooms,  676 

Playing  to  determine  who  shall  treat,  670 
Licenses : 

Licensed  games,  686 
Loser  paying  for  games,  705 
Loser  paying  rent  on  tables,  671 
Other  gambling  devices,  685 
Other  games,  684 
Other  public  places,  681 
Outhouse  where  people  resort,  674 

Frequency  of  visits,  675 

In  general,  674 

Meaning  of  the  term  resort,  674 

What  is  an  outhouse,  674 
Particular  games  prohibited,  6S1 
Particular  place,  672 

Place,  see  infra,  Public  Houses;  Public 

Places. 
Place  of  game,  672 

Gaming  house,  673 

Highways,  675 

In  house  or  place  where  spirituous  liquors 

are  retailed,  sold,  or  given  away,  677 
Inn  or  hotel,  673 
Outhouse,  674 
Private  residence,  672 
Public  house,  677 

Public  place,  see  infra.  Public  Place. 
Racefield,  675 
Policy,  681 

Price  of  the  game  paid  by  the  loser,  671 
Private  residence,  672 
Prizes,  671 
Public  houses,  677 

Business  houses  after  business  hours,  678 

In  general,  677 

Separate  parts  of  the  same  building,  677 

What  are  public  houses,  677 
Public  places  (see  infra,  Public  Houses),  678 

Club  rooms,  679 

In  general,  678 

Meaning  of  the  term,  678 

Other  public  places,  681 

Place  made  public  because  within  view  of 
other  places,  680 

Place  of  business,  679 

Private  assemblage,  679 

Public  right  of  access  to  place,  679 

Questions  of  law  or  fact,  678 

Secluded  outdoor  places,  680 

Separate  parts  of  the  same  building,  6S0 

Time  of  publicity,  681 

What  are  public  places,  678 
Punishment,  691 
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GAMING,  cont'd. 
Purses  and  prizes,  671 
Contest  for,  671 
Payment  of  entrance  fees,  671 
Prizes  made  up  entirely  of  entrance  fees, 
671 

Questions  of  law  and  fact : 

Public  places,  678 
Racefield,  675 
Reasonable  doubt,  690 
Residence,  672 
Saloon,  675 

Societies  and  clubs,  677-679 
Statutory  offenses,  666 

American  statutes,  666 

Error  in  statute,  666 

Liberal  construction,  667 

Validating  statute,  666 
Tables,  683 
Tavern,  673 
Tenpins,  682 
Treating  : 

Playing  to  determine  who  shall  treat,  670 
Wagers,  668 

Contests  for  purses  and  prizes,  671 
Contract  of  wager,  672 
Implied  wager  from  acts,  672 
Loser  paying  rent  of  table  on  each  game, 
671 

Mutuality  of  risk,  669 
Nature  of  wager,  669 
Necessity  of  wager,  668 
Offer  and  acceptance,  672 
Participation  in  the  wager,  672 
Playing  to  determine  who  shall  treat,  670 
Value  and  character  of  the  thing  at  stake, 
670 

What  constitutes  a  wager,  669 
What  constitutes  gaming,  667 

Elements  of  chance,  668 

The  game,  667 

Wager,  668 
Witnesses : 

Accessories,  691 

Compelling    participants    in    game  to 
testify,  690 

GAMING  HOUSES  (see  Game),  692 
Abatement : 

Abatement  of  nuisance,  729 
Aiders  and  abettors : 

Agency,  718 
Apparatus,  709 
Banks,  705 

Banking  games,  706 

Banks  and  bankers,  706 

Gaming  table  not  necessarily  a  bank,  706 

Ordinary  table  used  for  card  playing,  708 

Particular  table  in  game,  705 

What  are  gaming  tables,  705 
Billiards,  700,  710 
Book-making,  702 
Bowling,  700 
Bowling  houses,  708 
Bucket  shops,  703 
Buildings,  699 
Cards,  708 
Chance  or  skill,  704 

Common  law,  704 

Distinction,  704 

Statutes,  704 
Character  and  evidence,  725 
Checks,  700 
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GAMING  HOUSES,  cont'd. 
Cockfighting,  703 
Coins,  709 

Common  gaming  houses,  696 

Definition,  696 

Degree  of  publicity,  697 

Misdemeanor  at  common  law,  697 

Noise  or  dislurbance,  697 
Common  law,  666 

Common  gaming  house,  697 

Effect  of  statutes  on  common  law,  694 

Games  of  chance  or  skill,  704 

"  Concerned,"  713 
Constitutional  law : 

Statutory  provisions  as  to  evidence,  727 
Corporations,  719 
Counters,  700 
Craps,  707 

Cruel  and  unusual  punishment,  729 
Dealing,  712 
Definition,  673 

Definition  of  gaming,  see  GAMING. 
Dominoes,  710 

Duration  or  frequency  of  acts,  716 

Exhibiting,  717 

Keeping,  716 

Permitting,  717 
Ejusdem  generis,  710 
English  statutes,  721 

Belting  houses,  721 

Examples,  721,  724 

"  House,"  721 

In  general,  721 

Opening  or  keeping  for  unlawful  gaming, 
721 

"  Other  place,"  721 

Owner,  occupier,  keeper,  or  person  using, 

722 

Permitting  use  for  belting,  721 
Persons  using  the  place,  722 
Evidence,  724 

Character  and  repulation  of  frequenters, 

725 

Competency  of  evidence,  724 
Confession,  726 

Constitutionalily  of  statutory  provisions, 

727 

In  general,  724 

Keeping  or  exhibiling,  727 

Other  offenses,  726 

Permitting  gaming,  727 

Renting  place,  727 

Sufficiency  of  evidence,  726 

Time  of  keeping,  726 
Exhibiting,  see  infra,  Setting  Up,  Keeping, 

Exhibiting,  or  Permitting,  711 
Faro,  707 
French  pool,  708 
Gaming,  673 
Gaming  devices,  708 

Apparatus,  709 

Construction  of  statutes,  710 

Device  which  may  or  may  not  be  gambling 
device,  709 

Examples,  708,  709 

General  words,  710 

In  general,  708 

Instrument   or   implement   of  gaming, 
709 

Other  devices  or  games,  710 
Hap  hazard,  707 
Horse  racing,  702,  704,  707,  709 

Racing  for  purses,  702 
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GAMING  HOUSES,  cont'd. 
House  or  place,  698 

Building,  699 

In  general,  698 

Inns  and  innkeepers,  099 

Office,  698 

Place,  699 

Private  dwelling  house,  698 
Public  house,  699 
Public  place,  699 
Rooms,  698 
Saloons,  699 

Statutory  limitations,  698 

Taverns,  699 
Houses,  698,  721 
Ignorance  of  law,  712 
Implement  of  game,  709 
Indictment,  693 
Inns  and  innkeepers,  699 
Instrument  of  game,  709 
Intention  to  create  offense,  694 
Interested,  713 
Interpretation : 

Ejusdem  generis,  710 

General  word,  694 

Intention  to  create  offense,  694 
Intoxicating  liquors : 

Saloons,  699 
Joint  owners,  718 

Keeping  (see  infra,  Setting  Up,  Keeping, 

Exhibiting,  or  Permitting),  712 
Keno,  707,  708 

Knowledge  of  unlawful  use,  712 
Landlord  and  tenant,  720 

Keeping  by  lessor  after  lease,  721 

Liability  of  lessee,  722 

Permitting  or  suffering  gaming,  720 

Renewal  of  lease,  721 
Licenses  : 

Authority  on  municipality  of  law,  695 

Effect  of  license,  696 

License  by  municipality,  696 

Whether  license  legalized  gaming,  696 
Loser  paying  for  game,  705 
Loto,  707 

Master  and  servant,  718 

Municipal  charters  and  ordinances,  695 

Authority  to  regulate  or  license,  695 

Effect  on  general  law,  695 

Grant  of  exclusive  power,  695 

Necessity  for  ordinance,  695 

Power  to  confer  authority  on  municipal- 
ity. 695 
Municipal  corporations  : 

License  by  municipality,  696 
Necessity  for  actual  gaming,  715 

At  common  law,  715 

Under  statutes  against  keeping  or  exhib- 
iting, 715 

Under  statutes  against  permitting,  716 
Nickel-in-the-slot  machines,  709 
Nuisance,  697 
Occupancy  714 

Officers  of  private  corporations,  719 
Offices,  698 
Other  place,  721 

Ownership,  interest,  and  occupancy,  713 

Actual  persons  or  occupants,  714 
In  general,  713 

Persons  interested  or  concerned,  713 
Partnership,  719 

Permitting  (see  infra,  Setting  Up,  Keeping, 
Exhibiting,  or  Permitting),  712,  721 
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GAMING  HOUSES,  cont'd. 
Place  of  betting,  700 
Places  (see  infra.  House  or.  Places),  699 
Playing,  712 

Playing  for  food  or  drinks,  705 
Policy  shops,  703 
Pool  rooms,  701 
Public  houses,  699 
Public  places,  699 
Punishment,  728 

Purpose  of  setting  up,  keeping,  or  exhibiting,  714 

In  general,  714 

Keeping  for  game  or  reward,  714 
Keeping  for  other  purpose  than  gaming, 
7H 

Statutory  offense,  715 
Questions  of  law  and  fact,  728 
Rondo,  707 
Saloons,  699 
Scope  of  title  693 

Setting  up,  keeping,  exhibiting,  or  permitting,7i  1 

Aiders  and  abettors,  718 
Continuous  offenses,  718 
Corporation,  719 

Dealing,  playing,  or  carrying  on  gaming, 
712 

Duration  or  frequency  of  acts,  716,  718 
Exhibiting,  714 
Husband  and  wife,  719 
Ignorance  of  law,  712 
In  general,  711 

Joint  owners  or  occupants,  719 

Keeping,  711,  712 

Knowledge  of  unlawful  use,  712 

Lessor  and  lessee,  720 

Master  and  servant,  718 

Necessity  of  actual  gaming,  715 

Officers  of  corporation,  719 

Ownership,  712 

Particular  persons  liable,  718 

Partnership,  719 

Permitting,  712 

Permitting  gaming,  717 

Principal  and  agent,  718 

Purpose  of  setting  up,  keeping,  or  exhibit- 
ing, 714 

Separate  offenses,  717 

Setting  up  gaming  banks,  711 

Setting  up  gaming  table,  711 

Single  act,  716 

Superintendent,  719 
Skill,  see  infra.  Chance  or  Skill,  704 
Societies  and  clubs,  697,  721 
Statutes  (see  infra,  English  Statutes): 

Definiteness  of  statutes,  694 

Effect  of  statutes  on  the  common  law,  694 

Intention  to  create  offense,  694 

Repeal  and  modification  of  statutes,  695 
Stock  clock,  708 
Superintendent,  719 
Tables,  700,  705 

Bank  and  banker,  706 

Banking  games,  706 

Gaming  table  not  necessarily  a  bank,  706 

Ordinary  table  used  for  card  playing,  708 

Particular  table  in  game,  705 

What  are  gaming  tables,  705 
Treating,  705 
Unlawful  game,  703 
Wheel  of  fortune,  707,  708 

GANANC1AL  PROPERTY,  729 

GANGWAY,  729 


GAOL,  729 
GAOLER,  729 
GAOL.  LIBERTIES,  729 
GARDEN,  729 
GARDENER,  729 

GARNISHMENT  : 

Abandonment  of  property  by  garnishee,  889 
Abatement : 

Effect  of  garnishment  upon  other  proceed- 
ings against  garnishee,  872-3-4 
Absconding  debtor,  750 
Adverse  claimants : 

Appeals,  903 

Burden  of  proof,  912 

Claimant  can  recover  only  on  strength  of 

his  own  title,  910 
Costs,  913 

Determination  of  claimant's  claim,  910 
Duty  of  plaintiff  to  cite  in  claimant,  908 
Effect  of  judgment  upon  subsequent  lia- 
bility of  garnishee  to  claimant,  913 
Evidence,  911 

Imposing  conditions  on  intervener,  907 
In  general,  906 

Issue  between  claimant  and  plaintiff,  910 
Judgment,  362,  912 

Plaintiff's  right  to  interplead  claimant,  908 
Right  of  adverse  claimant  to  intervene, 
906 

Right  of  court  ex  moru  motu  to  interplead 

claimant,  909 
Right  of  defendant  to  interplead  claimant, 

909 

Right  of  garnishee  to  interplead  claimant, 
908 

Right  to  jury  trial,  911 
Statutory  provisions  for  intervention,  907 
Sufficiency  of  claimant's  title,  911 
Affidavit,  bond,  summons  or  writ,  and  notice  to 

defendant,  753 
Affidavit,  753 
Agent's  affidavit,  754 
Amount  or  character  of  claim,  754 
Bond  required,  754 
By  whom  affidavit  made,  753 
Contents  of  affidavit.  754 
Form  and  requisites  of  writ,  755 
From  what  court  issued,  755 
Grounds  of  garnishment,  754 
In  general,  753 
Manner  of  service,  756 
Name  of  principal  defendant,  755 
Nature  of  writ,  755 
Necessary  averments,  754 
Notice  to  defendant  not  required  in  main 

action,  756 
Notice  to  principal  defendant,  756 
Notice  to  principal  defendant  not  required 

by  statute,  756 
Service,  756 

Stating  name  of  garnishee,  755 

Time  of  issuance  of  writ,  755 

Time  of  making  and  filing  affidavit,  753 

Writ,  755 

Against  whom  proceedings  may  be  insti- 
tuted, 752 
Agency : 

Money  deposited  by  agent,  805 
Payment  by  agent  of  garnishee,  844 
Agent,  see  infra,  Custodia  Legis. 
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GARNISHMENT,  cont'd. 
Agent  of  principal  defendant  as  garnishee,  831 
Charging  agent  as  garnishee  of  creditors 

of  his  principal,  832 
Employees  and  officers  of  corporations,  832 
In  general,  831 
Possession  as  servani,  831 
Annuity,  767 

Appeals  (see  infra,  Costs),  901 

Appealable  orders  and  judgments,  903 

Claimant's  right,  902 

Defendant's  right,  901 

Error  must  appear  on  record,  906 

Expressly  authorized,  901 

Finality,  903 

Garnishee's  right,  902 

Harmless  error,  905 

Judgment  as  to  garnishee's  liability,  903 

Judgment  for  costs,  904 

Motion  to  discharge  garnishment  proceed- 
ings, 904 

Motion  to  set  aside  final  order,  905 

Order  for  final  judgment,  905 

Order  for  payment  into  court,  903 

Order  for  restoration  of  money  received  by 
plaintiff,  904 

Order  in  regard  to  filing  and  amending, 
904 

Order  in  regard  to  interrogatories,  904 

Plaintiff's  right,  901 

Questions  of  fact,  905 

Review  of  appeal,  905 

Right  of  appeal,  901 

Special  proceedings,  901 

Statutes  authorizing  appeals  generally  held 

applicable  to  garnishment  proceedings, 

901 

What  are  final  orders  or  judgments,  903 
Arrest : 

Money  and  property  taken  from  prisoners, 
827 
Assignment : 

Prior  assignment,  857 

Rule  that  garnishment  operates  as  com- 
pulsory assignment,  744 

Subsequent  assignment,  858 
Assignment  by  defendant,  857 

Acceptance  by  or  assent  of  assignee  to  as- 
signment, 865 

Assignment  for  benefit  of  creditors,  859 

Assignment  of  negotiable  instrument  be- 
fore maturity,  858 

Assignments  as  securities,  858 

Conditional  assignment,  859 

Contesting  assignment,  866 

Duty  of  garnishee  to  disclose  assignment, 
866 

Foreign  assignment,  860 
Fraudulent  assignments,  860 
In  general,  857 
Invalid  assignments,  860 
Judgment  charging  garnishee  as  a  defense,  880 
Charging  garnishee  for  failure  to  dis- 
close assignment,  882 
Equivalent  to  assignment  of  defendant, 
881 

Failure  of  garnishee  to  disclose  assign 
merit,  881 

Full  disclosure  by  garnishee  of  equitable 

assignment,  882 
Garnishee  giving  notice  of  assignment, 

881 

Notice  to  equitable  assignee  to  defend, 883 
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GARNISHMENT,  cont'd. 

Judgment  charging  garnishee  as  defense,  cont'd. 
Notice  of  assignment  after  answer,  866 
Notice    of    assignment    after  judgment 

charging  garnishee,  866 
Notice  to  garnishee  of  assignment,  see  infra, 

Notice  to  Garnishee. 
Partial  assignment,  860 
Particular  assignment,  858 
Proof  of  assignment,  866 
Property  assignable,  861 
Recording    assignment   of    earnings  or 

wages,  865 
Surplus,  859 

Voidable  assignment,  859 

What  constitutes  an  assignment,  861 
Assignment  for  benefit  of  creditors,  859 

Summoning  as  garnishee  persons  in- 
debted to  assignor,  859 

Summoning  assignee  as  garnishee,  859 

Surplus  after  payment  of  creditors,  859 
Attachment,  739,  748,  751 

Absconding  debtor,  751 

Actions  before  maturity  of  demand,  749 

Actions  ex  contractu,  748 

Actions  ex  delicto,  749 

Cases  not  within  statute.  748 

Creditors,  749 

Form  of  action,  749 

Grounds  for  garnishment,  751 

Nonresident  debtors,  751 

Statutory  provisions,  748 

Suit  improperly  brought  by  trustee  pro- 
cess,  749 

Writs  of  garnishment  in  the  nature  of 
attachments,  748 
Attorney  and  client : 

Attorney  as  garnishee,  819 
Attorney's  fees,  898 
Auxiliary  remedy,  741 
Bills  of  exchange  and  promissory  notes  : 

Assignment  of  negotiable  paper  before 

maturity,  858 
Bona  fide  indorsee  before  maturity,  770 
Garnishee  not  chargeable  before  maturity, 
770 

Garnishment  subject  to  rights  of  subse- 
quent indorsees,  771 

Indebtedness  evidenced  by  negotiable 
paper,  770 

Indemnification  of  maker,  774 

Lis  pendens,  772 

Negotiable  paper  effectually  controlled  by 
maker,  773 

Negotiable  paper  garnishable  after  ma- 
turity, 773 

Note  falling  due  before  judgment  against 
garnishee,  771 

Notice  of  assignment,  863 

Preventing  negotiation  of  note,  774 

Statutes  expressly  subjecting  negotiable 
instruments  to  garnishment,  772 

Statutory  exemptions,  772 

Transfer  of  security,  771 
Bond,  see  infra.  Affidavit,  Bond,  Summons 

or  Writ,  and  Notice  to  Defendant.  i 
Bond  for  dissolution,  892 

Construction  of  statutes,  893 

Defense  available  to  obligor,  894 

Discontinuance  "as  to  codefendant,  893 

Estoppel,  894 

Form  of  bond,  893 

In  general,  892 
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GARNISHMENT,  cont'd. 
Bond  for  dissolution,  cont'd. 

Liabilities  on  dissolution  bond,  893 
Payment  of  judgment  against  defendant, 
893 

Payment  of  judgment  against  garnishee, 
893 

Payment  of  judgment  rendered  against 
garnishee,  894 

Recovery  of  bond,  894 

Sufficiency  of  bond,  893 
Care,  custody,  and  control  of  property,  888 
Carrier  of  goods,  806,  810 

Common  carrier  not  liable  as  garnishee 
for  property  in  transit,  810 
Certificate,  see  infra,  Stock. 
Chattel  mortgage,  see  Mortgage. 
Checks,  788 

Check  given  before  service  of  writ,  836 
C hoses  in  action,  752,  787 

Assignee,  752 

Bank  bills.  788 

Certificates  of  stock,  788 

Check  in  possession  of  garnishee,  788 

Garnishee  not  chargeable  by  reason  of  his 
possession  of  choses  in  action,  787 

General  rule,  787 

Intangible  legal  obligation,  790 

Judgment,  790 

Minority  rule,  789 

Notes  in  possession  of  garnishee,  788 
Slock,  789 
Slerk  of  court,  824 

Clerk  of  court  as  garnishee,  824 
Termination  of  suit,  825 
Common  carriers,  see   infra,  Carriers  of 
Goods. 

Consideration  of  statute,  see  infra,  Interpre- 
tation. 

Constable,  see  infra,  SHERIFFS. 
Constitutional  law,  743 
Contingent  claims,  765. 

Agreement  to  indemnify,  767 

Annuity,  767 

Claims  under  insurance  policy,  767 
Contingency  as  to  amount,  769 
Contingency   as   to   mode   of  payment, 
770 

Contingency  not  affecting  ultimate  liabil- 
ity, 769 

Demand  payable  on  estimate  of  third  per- 
son, 769 

Indebtedness  recoverable  by  defendant 

only  after  demand,  768 
In  general,  768 

Liability  dependent  upon  collection  of  in- 
debtedness of  third  person,  768 
Rents  to  accrue,  766 
Uncompleted  contracts,  765 
Unearned  salary,  766 
Contracts  (see  infra,  Credits): 

Incomplete  contracts,  766 
Corporations  (see  infra.  Stockholders'  Lia- 
bility on  Subscriptions),  752,  810 
Corporations  chartered  in  several  states, 
802 

Corporalions  included  in  the  term  "  per- 
sons," 811 
Dissolution  of  corporations,  891,  892 
Officers  as  garnishee,  832 
Situs  of  property  or  debts,  802,  803 
Whether  corporation  subject  to  garnish 
ment,  811 
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GARNISHMENT,  cont'd. 
Costs,  895 

Allowance,  898 
Appeal,  896,  904 
Appeal  by  garnishee,  896 
Attorney's  fees,  898 

Awarding  costs  out  of  funds  in  hands  of 
garnishee,  895 

Contest  as  to  extent  of  garnishee's  liabil- 
ity, 895 

Contest  of  garnishee's  liability,  896 
Denial  by  garnishee  of  indebtedness,  896 
Expenses  for  travel  and  attendance,  898 
Garnishee  discharged,  897 
Indebtedness  larger  than  demand,  896 
Intervention,  913 
Items  allowable  to  garnishee,  897 
Liability  of  garnishee  for  costs,  895 
Review  of  allowance  or  dissolution,  900 
Right  of  garnishee  to  costs,  895 
Statutory  provision  for  allowance  of  attor- 
ney's fees,  899 
Stenographer's  fees,  897 
Unnecessary  litigation,  8q6 
Unsuccessful  contest  by  garnishee  as  ic 

his  liability,  895 
When  garnishee  entitled  to  costs,  896 
Who  liable  to  garnishee  for  costs,  900 
Counties,  813 

Court,  see  infra,  Payment  into  Court. 
Creditors : 

Who  may  take  advantage  of  process,  753 
Credits  (see  infra,  Indebtedness  of  Prop- 
erty in  Which  Others  than  Defend- 
ants Have  Interests),  758,  787 
Agreement  to  indemnify,  767 
Annuities,  767 

Assumption  of  or  agreement  by  garnishee 
to  pay  debt  owing  by  another,  782 

Bills  of  exchange  and  promissory  notes, 
770 

Claims  arising  out  of  trusts,  762 
Claims  arising  under  contracts  not  pay- 
able in  money,  760 
Claims  for  damages  arising  out  of  torts, 

763 

Claims  for  unliquidated  damages,  763 
Claims  payable  at  a  future  day  subject  to 

garnishment,  758 
Claims  under  insurance  policy,  767 
Construction  of  the  term  "  due,"  759 
Contingency  affecting  ultimate  liability, 

769 

Contingency  as  to  amount,  769 
Contingent  claims,  759,  765 
Contracts  for  delivery  of  property,  760 
Contracts  for  personal  services,  760 
Credits  not  presently  payable,  758 
Credits  subject  to  attachment,  758 
Custom  of  London  as  10  claims  payable  in 

future,  759 
Demands  ascertainable  from  terms  of  con- 
tract, 764 

Demands  payable  on  estimate  of  third 
person  769 

Distributive  share,  781 

Equitable  claims,  761 

Form  of  judgment,  759,  761 

Garnishable  character  of  debt  as  deter- 
mined by  time  of  service  of  writ  or  time 
of  answer,  786 

Husband  and  wife,  784 

Incomplete  contracts,  766 
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Garnishment. 


GARNISHMENT,  cont'd. 
Credits,  cont'd. 

Indebtedness  evidenced  by  negotiable 
paper,  770 

Indebtedness  on  which  judgment  has  been 

recovered,  777 
In  general,  777 

Judgment  in  different  jurisdiction  or 
court,  777 

Indebtedness  owing  from  decedents'  es- 
tates, 781 

Indebtedness  recoverable   by  defendant 

only  after  demand,  768 
Indebledness  secured  by  collaterals,  785 
Indebtedness  to  decedents'  estates,  781 
Indebtedness  to  municipal  corporalions, 

780 

Indebtedness  to  wife,  784 

Indebtedness   upon   which    actions  are 

pending,  775 
Infants,  783 
Insurance  policy,  767 
Legacies,  781 

Liability  dependent  on  collection  of  in- 
debledness of  third  person,  768 
Municipal  corporations,  780 
Pending  action,  775 
Public  revenues,  780 
Rents  to  accrue.  766 

Right  of  defendant  to  sue  in  debt  or  as- 
sumpsit, 758 
Salaries  of  public  officers,  786 
Spendthrift  trusts,  763 

Stockholders'  liability  on  subscriptions,  see 
infra,  STOCKHOLDERS'  LIABILITY  ON  SUB- 
SCRIPTIONS. 

Unearned  salary,  766 

Unliquidaled  damages  arising  out  of  con- 
tracts, 764 
Wages  of  minor,  783 
Wages  payable  in  advance,  785 
Widow's  allowance,  785 
Custodia  legis,  806,  817 

Assignees  in  bankruptcy,  823 
Assignees  in  insolvency,  823 
Attorneys,  819 
Clerks  of  courl,  824 

Commissioners,  masters,  and  registers  in 

chancery,  820 
Executors  and  administrators,  828 
General  rule,  817 
Guardians,  819 
Justices  of  the  peace,  820 
Liable  when  obligation  becomes  personal, 

818 

Limitation  of  rule,  818 

Particular  persons  holding  as  agents  of 

the  law,  819 
Persons  holding  as  agents  of  the  law,  817 
Receivers,  821 
Sheriffs,  825 
Statutory  change,  818 

Trustees  appointed  by  court  of  equity,  822 
Custom  of  London,  739 

Decisions  under  custom  of  London,  747 
Damages,  see  infra,  UNLIQUIDATED  DAMAGES. 
Death  of  defendant,  891 
Death  of  garnishee,  891 
Death  of  plaintiff,  891 
Debts  (see  infra.  Credits): 

Assumption  of  or  agreement  by  garnishee 
to  pay  debt  owing  by  another,  782 
Debts  of  decedent,  781 


GARNISHMENT,  cont'd. 
Decedents'  estates,  781 
Defendant  as  garnishee,  809 
Defenses  available  to   garnishee  (see  infra. 
Judgment  Charging  Garnishee  as  a 
Defense),  850 
Absence  of  grounds  for  issuance  of  writ, 
853 

Defendant's  exemption  rights  as  a  de- 
fense, 854 

Defenses  available  against  defendant,  850 
Equitable  defenses,  851 
Failure  of  consideration,  851 
Garnishment  in  aid  of  execution,  853 
Garnishment  under  attachment,  852 
In  general,  850 

Irregularities  affecting  jurisdiction,  852 
Irregularities  in  proceedings,  852 
Irregularities  not   affecting  jurisdiction, 

853 

Limitation  of  actions,  851 

Payment  to  prior  garnishing  creditor,  869 

Pendency  of  prior  garnishment,  870 

Statute  of  frauds,  852 
Definition,  738 
Direct  attachment,  797 

Discharge  of  garnishee,  see  in  fra,  Dissolu- 
tion of  Garnishment  and  Discharge  of 
Garnishee. 

Dissolution  of  garnishment  and  discharge  of 

garnishee,  889 

Abuse  or  misuse  of  process,  890 

Bankruptcy,  894 

Death  of  defendant,  891 

Death  of  garnishee,  891 

Death  of  plaintiff.  891 

Delay  in  proceedings,  890 

Dissolution  bond,  see  infra,  Bond  for  Dis- 
solution. 

Dissolution  of  corporation,  891,  892 

Ground  for  dissolution  or  discharge,  890 

Insolvency,  894 

Motion  of  garnishee,  889 

Repeal  of  statute  as  ground,  890 

Who  may  move  for  dissolution  or  dis- 
charge, 889 
District  of  Columbia,  813 
"  Due,"  759 
Due  process  of  law,  744 
Duty  of  garnishee  to  defendant : 

Exemption  laws  of  another  state,  857 

Exemption  rights,  855 

Ignorance  of  garnishee  that  property  is 
exempt,  856 

Ineffectual  claim  of  exemption  by  defend- 
ant, 856 

Ineffectual   claim  of  exemption  by  gar- 
nishee, 856 
In  general,  855 
Notice,  855 

Notice  of  garnishee  proceedings,  856 
"  Effect,"  744.  757,  787 

Effect  of  garnishment  upon  other  proceedings 
against  garnishee,  872 

Abatement,  872,  874 

Bar  of  subsequent  action,  873 

Continuance,  872 

Entrv  of  judgment  with  slay  of  execution, 

874 

Indebtedness  not  subject  to  garnishment 
by  reason  of  pendency  of  action,  875 

In  general,  872 
Stay  of  execution,  S73 
\  Velume  XIV. 


Garnishment. 


INDEX. 


Garnishment. 


GARNISHMENT,  cont'd. 

Effect  of  garnishment,  etc.,  cont'd. 
Slay  oi  proceedings,  874 
Subsequent;  action  by  defendant,  872 
Subsequent    action    pending   in  foreign 

jurisdiction,  873 
Upon  action  by  third  person,  875 
Upon  prior  action  by  defendant,  874 
Want  of  juiisdiction  in  garnishment  pro- 
ceedings, 874 

Equitable  action,  742 

Equitable  claims,  761 

Balance  on  account  between  partners,  762 
Claims  arising  out  of  trusts,  762 
In  general,  761 

Equity : 

Trustee  appointed  by  court  of  equity,  822 
Estoppel : 

Bond  for  dissolution,  894 
Execution,  739,  750 

Garnishment  in  aid  of  execution,  853 
Executors  and  administrators,  752,  781,  806, 
828. 

Decedents'  estates,  781 

Determining  garnishee's  liability,  831 

Garnishment  for  shares  of  legatees  and 

distributees,  829 
Legacies  and  devises,  829 
Refunding  bond,  831 

Statutory  provisions  forsummoningexecu- 
tors  and  administrators  as  garnishees, 
830 

Time  of  service  of  process,  831 

Whether  executors  and  administrators  are 

liable  to  be  summoned  as  garnishee,  828 
Whether  foi  payment  of  creditor's  claim, 

829 

Exemption,  807 
Duty  of  garnishee  in  regard  to  defendant's 
exemption  rights,  855 

Exemption  laws  of  another  state,  857 

Ignorance  of  garnishee  that  property  is 
exempt,  856 

Ineffectual  claim  of  exemption  by  de- 
fendant, 856 

Ineffectual  claim  of  exemption  by  gar- 
nishee, 856 

In  general,  855 

Notice  to  defendant  of  garnishment  pro- 
ceedings, 855 
Required  to  interpose  exemption  rights, 

855 

Garnishee  setting  up  exemption  rights, 
854 

Factoring  process,  739 
Fire  insurance,  767 
Fixtures,  757 

Foreign  corporations,  752,  816 

Corporations  doing  business  in  state,  816 

Debts  owing  from  foreign  corporations 
doing  business  within  the  state,  803 

In  general,  816 

Interstate  corporations,  817 
Fraudulent  sales  and  conveyances,  351,  790 

Estoppel  to  deny  validity  of  transfer,  793 

Examples,  351 

Fraud  practiced  upon  debtor,  792 
Fraudulent  conveyances  in  trust,  791 
Fraudulent  conveyances  of  land,  792 
In  general,  351 

Liability  of  fraudulent  vendee,  793 
Proceeds  of  property  fraudulently  trans- 
ferred, 792 
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GARNISHMENT,  cont'd. 

Fraudulent  sales  and  conveyances,  cont'd. 
Property  subject  to  garnishment,  351 
Property  transferred  in  fraud  of  creditors, 

790 

Rents  and  profits,  351 

Statutory  provisions,  792 

What  constitutes  iraudulcnt  conveyance, 

793 

Whether  garnishee  chargeable,  351 
Whether  properly  subject  to  garnishment, 

790 

Garnishee  (see  infra,  Agency;  Custodia 
Legis;  Dissolution  of  Garnishment 
and  Discharge  of  Garnishee;  Effect 
of  Garnishment  upon  Other  Proceed- 
ings Against  Garnishee;  Priorities), 
739.  808 

Age7its,  see  infra,  Agency. 

Common  carriers,  810 

Corporations,  810 

Costs,  see  infra,  Costs. 

Defenses  available  to  garnishee,  see  infra. 

Defenses  Available  to  Garnishee. 
Defendant  as  garnishee,  809 
Duty  of  garnishee  to  defendant,  855 
Foreign  corporations,  see    infra,  FOREIGN 

Corporations. 
Government,  814 

Husband  or  wife  of  defendant,  808 
Liability,  see  infra,  General  LIABILITY  OF 

Garnishee. 
Municipal  corporations,  811 
Nonresidents,  815 

Persons  holding  as  agents  of  the  lam,  see 

infra,  Custodia  Legis. 
Persons  non  sui  juris,  808 
Plaintiff  as  garnishee,  809 
Public  officers,  814 

Set-off,  recoupment,  and  counterclaim,  see 
infra,  SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM. 

Who  may  be  charged,  808 
Garnishment  of  credits  or  property  as  affected  by 

situs,  Soo 
Chattels  without  state,  800 
Compelling  garnishee  to  bring  chattels 

within  state,  800 
Corporations  chartered  in  several  states, 

802 

Custom  of  London,  802 

Debt  evidenced  by  promissory  note,  802 

Debts    garnishable    wherever  garnishee 

could  be  sued  by  defendant,  805 
Debts  owing  by  resident  garnishee  to  non- 
resident defendant,  801 
Debts  owing  by  the  garnishee,  801 
Debts  owing  from  foreign  corporations 

doing  business  within  the  state,  803 
Debts  payable  by  nonresidents  to  nonresi- 
dents, 803 
Debts  payable  without  the  state,  804 
General  rule  as  to  situs  of  debts,  801 
Place  of  payment  as  affecting  liability  of 

debt  to  garnishment,  804 
Proceeds  of  sale  without  state,  800 
Property  in  hands  of  garnishee,  800 
Garnishor,  739 

General  liability  of  garnishee,  832 

As  affected  by  grounds  on  which  writ  is 

issued,  834 
As  determined  by  circumstances  existing 

at  time  of  service  of  garnishment,  835 
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GARNISHMENT,  cont'd. 

General  liability  of  garnishee,  cont'd. 

Character  of  possession  necessary  to  charge 
garnishee,  see  infra.  Possession  Neces- 
sary to  Charge  Garnishee. 

Check  given  by  garnishee,  836 

Contract  between  garnishee  and  defendant 
tainted  with  fraud,  834 

Contract  rights  of  garnishee  not  impaired, 
833 

Discharge  of  garnishee's  liability  to  de- 
fendant before  service  of  writ,  836 

Ignorance  of  defendant's  right  to  funds  or 
property  in  hands  of  garnishee,  844 

Ignorance  of  garnishee  as  to  service  of 
writ,  843 

Ignorance  of  identity  of  defendant,  844 
Indebtedness  incurred  after  disclosure,  836 
Indebtedness  incurred  after  service,  835 
Indebtedness  not  payable  in  money,  833 
In  general,  833 
Interest,  837 

Liability  as  affected  by  events  occurring 

after  service  of  writ,  842 
Liability  limited  by  amount  of  plaintiff's 

claim  against  defendant,  845 
Liability  of  garnishee  fixed  by  his  liability 

to  defendant,  833 
Liability  of  garnishee  for  interest,  837 
Payment  not  authorized  by  defendant,  837 
Payment  of  indebtedness  to  defendant,  843 
Payment  or  surrender  of  property  under 

legal  coercion,  844 
Subsequent  acts  of  defendant,  842 
Surrender  of  property  to  defendant,  843 
General  nature  of  process,  741 
Goods,  787 
Government,  753 
Grounds  for  issuance  of  writ,  750 

Garnishment  under  attachment,  751 

!n  aid  of  execution,  750 
n  general,  750 
'   Whether  garnishee  may  show  nonexist- 
ence of  grounds,  750 
Whether  principal  or  defendant  may  show 
nonexistence  of  grounds,  750 
Whether  return  of  execution  required,  750 
Guardian  and  ward,  819 
Guardian  as  garnishee,  819 
Husband  and  wife : 

Husband  or  wife  of  principal  defendant  as 

garnishee,  808 
Indebtedness  to  wife,  784 
In  aid  of  execution,  750 
Indebtedness  or  property  in  which  others  than 
defendant  have  interest,  798 
In  general,  798 

Joint  tenants  and  tenants  in  common,  798 
Partnership,  798 
Infancy,  808 

In  rem  or  in  personam.  742 

Insolvency  and  bankruptcy : 

Assignee  in  bankruptcy  as  garnishee,  823 
Assignee  in  insolvency  as  garnishee,  823 

Insurance  policy,  767 

Interest : 

Liability  of  garnishee  for  interest,  837 

Garnishee  assuming  attitude  of  litigant, 
838,  839 

Interest  during  time  following  service  of 
writ,  837 

Interest  during  time  preceding  service 
of  writ,  837 
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GARNISHMENT,  cont'd. 
Interest,  cont'd. 

Liability  of  garnishee  for  interest,  cont'd. 
Interest  payable  by  contract,  839 
Interest  recoverable  as  damages  for  de- 
tention of  money,  838 
Payment  into  court,  838,  839 
To  defendant,  838 
To  plaintiff,  837 
Interpleader,  see  infra,  Adverse  Claimants. 
Interpretation,  745 

Decisions  under  custom  of  London,  747 
General  rule  for  construction  of  garnish- 
ment statutes,  745 
Intention  of  legislature,  747 
Liberal  construction  of  statutes,  745 
Obvious  provisions  of  law  not  to  be  de- 
parted from,  746 
Reasonable  construction,  746 
Strict  construction,  746 
Intervention,  see  infra,  Adverse  Claimants. 
Irregularities,  see  infra,  DEFENSES  AVAIL- 
ABLE to  Garnishee;  Judgment  Charging 
Garnishee  as  a  Defense. 
Judgment,  747,  790 

Effect  of  arrest  of  judgment  debtor,  748 

Form  of  judgment,  760 

Indebtedness  on  which  judgment  has  been 

recovered,  777 
Judgment  charging  garnishee,  747 
Judgment  in  aid  of  which  garnishment 

may  issue,  747 
Judgment  upon   which  execution  could 
issue,  747 

Judgment  charging  garnishee  as  a  defense,  875, 

887 

As  between  defendant  and  garnishee,  875 
As  between  garnishee  and  third  person, 

880 

As  between  plaintiff  and  defendant,  884 
Collusion  or  wilful  default  of  garnishee, 

879 

Defects  affecting  jurisdiction,  884 
Defects  in  proceedings  as  affecting  avail- 
ability thereof  as  defense,  884 
Defects  not  affecting  jurisdiction,  886 
Disclosure    by   garnishee   of  equitable 

assignment,  882 
Failure  of  garnishee  to  disclose  assign- 
ment, 881 

Garnishee  having  notice  of  assignment, 

881 

In  general,  875 

Judgment  in  courts  of  foreign  jurisdiction, 

876 

Judgment  not  conclusive  against  persons 
not  parties,  880 

Judgments  of  courts  of  sister  states,  877 

Medium  of  payment,  879 

Notice  to  equitable  assignee  to  defend,  883 

Payment  must  be  under  compulsion,  879 

Payment  of  judgment  discharges  liability 
of  garnishee  pro  tanto,  875 

Payment  of  judgment  in  subsequent  gar- 
nishment proceedings,  877 

Payment  or  delivery  of  property  into  court, 
876 

Payment  without  execution  issued,  879 
Persons  claiming  through  defendant,  880 
Presumption  in  favor  of  jurisdiction,  885 
Proving  judgment,  888 

Res  judicata,  S86 
Satisfaction  of  judgment,  S77 
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GARNISHMENT,  cont'd. 
Judgment  charging  garnishee  as  defense,  co nt'd. 
Third  persons  made  parties,  883 
When  judgment  against  garnishee  be- 
comes unenforceable,  878 
Jurisdiction : 

Judgment  in   different    jurisdiction  or 
court,  777 

Presumption  in  favor  of  jurisdiction,  885 
Justices  of  the  peace : 

Justice  of  the  peace  as  garnishee,  820 
Landlord  and  tenant : 

Rents  to  accrue,  766 
Legacies  and  devises,  781 

Garnishment  of  executor  or  administrator, 
829 

Legal  proceedings,  742 

Liability  of  garnishee,  see  infra,  General 

Liability  of  Garnishee. 
Liens  (see  infra.  Priorities),  793 

Garnishee's  right  to  retain  possession,  888 
Lien  of  garnishment  (see  infra,  Priorities). 
871 

Chattels  in  possession  of  garnishee,  871 
General  rule,  871 

Indebtedness  owing  from  garnishee,  871 

Property  of  garnishee,  872 

Whether  lien  is  created,  871 
Life  insurance : 

Claims  under  life  insurance  policy,  767 
Limitation  of  actions,  851 
Malicious  garnishment,  914 
Married  women,  808 
Marshal,  see  infra.  Sheriffs. 
Master  and  servant  (see  infra.  Agent  of  Prin- 
cipal Defendant  as  Garnishee): 

Contracts  for  personal  services,  760 

Possession  as  servant,  841 

Unearned  salary,  766 

Wages,  see  infra.  Wages. 
Master  in  chancery : 

Master  as  garnishee,  820 
Medium  of  payment,  879 
Mortgages : 

Mortgagor,  806 

Property  held  tinder  pledge,  mortgage  or 
other  lien,  793 

In  general,  793 

Possession  by  mortgagee,  796 
Statutory  provisions,  795 
Unrecorded  mortgage,  703 
Municipal  Corporations,  811 

Agents  of  municipal  corporations,  780 
Exemptions  from  garnishment,  812 
Officers,  814 

Private    indebtedness    to  municipality, 
780 

Revenues  of  municipality,  780 
Statutes,  814 

Waiver  of  exemption,  813 
Whether  subject  to  garnishment,  811 
National  banks,  811 
National  corporations,  817 
Negotiable  instrument,  see  infra,  BlLLS  OF 

Exchange  and  Promissory  Notes. 
Nonresident  debtor,  751 
Nonresidents  (see  infra.  Foreign  Corpora- 
tions;  Garnishment  of  Credits  or 
Property  as  Affected  by  Situs),  752, 
815 

Whether  liable  to  be  summoned  as  gar- 
nishee, 815 

Who  may  take  advantage  of  process,  752 
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GARNISHMENT,  eonfd. 
Notice,  see  infra,  Affidavit,  Bond,  Sum- 
mons or  Writ,  and  Notice  to  Deff.nd- 
ant. 

Notice  to  defendant  of  garnishment,  855,  856 
Notice  to  equitable  assignee  to  defend,  883 
Notice  to  garnishee  of  assignment,  861 

By  whom  tfiven,  864 

Character  and  sufficiency  of  notice,  863 

Indebtedness  transferable  by  delivery  of 
evidence  of  indebtedness,  862 

In  general,  861 

Notice  in  time  to  enable  garnishee  to  pro- 
tect himself,  863 

Notice  of  assignment  prior  to  garnishment 
not  required,  861 

Notice  to  plaintiff  in  garnishment,  862 

To  whom  given,  864 

Transfer  of  negotiable  instrument  before 
maturity,  863 

Where  plaintiff  in  garnishment  has  knowl- 
edge of  prior  assignment,  862 
Object  of  proceeding,  744 
Object  of  process,  741 
Obligation  of  contracts,  744 
Officers  of  corporation : 

Officers  as  garnishee,  832 
Operation,  744 
Origin,  739 

Origin  in  England,  749 

Origin  in  the  United  States,  739 

Parent  and  child : 

Wages  of  minor,  782 
Partnership,  798 

After  dissolution  and  settlement  of  part- 
nership, 799 

Balance  of  account  between  partners,  762 

Debt  due  to  one  partner,  797 

Indebtedness  and  property  of  partnership, 
798 

Indebtedness  to  partners  not  garnishable 
on  claim  against  individual  partner,  798 
Property  belonging  to  partnership,  799 
Payment  and  surrender  of  property  by  garnishee, 

843 

Ignorance  of  defendant's  right  to  funds  or 
property  in  hands  of  garnishee,  844 

Ignorance  of  garnishee  as  to  service  of 
writ,  843 

Ignorance  of  identity  of  defendant,  844 
In  general,  843 

Payment  by  agent  of  garnishee,  844 

Payment  of  indebtedness,  843 

Payment  or  surrender  of  property  under 

legal  coercion,  844 
Surrender  of  property  to  defendant,  843 
Payment  into  court : 
Appeals,  903 

Garnishee's  right  of  payment  into  court, 

888 

Interest,  838,  839 

Power  of  court  to  require  payment  into 
court,  889 
Payment  of  money  into  court,  886 
Pending  action  (see  infra,  Effect  of  Gar- 
nishment   upon  Other  Proceedings 
Against  Garnishee): 
Indebtedness  upon  which  actions  are  pending, 
775 

Effect  of  state  of  proceedings,  775 
Garnishment   proceedings   and  action 

pending   must  be  within  the  same 

court,  776 
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GARNISHMENT,  confd. 
Pending  action,  cont'd. 
Indebtedness  upon  which  actions  are  pend- 
ing, cont'd. 
General  rule,  775 
New  England  states,  775 
Pendency  of  previous  garnishment  suits, 
776 

Remedy  of  garnishee  against  double 

liability,  776 
Whether  subject  to  garnishment,  775 
Persons,  808 

Corporations,  811 
Plaintiff  as  garnishee,  809 
Pledge,  793 

Plurality  of  defendants,  797 
Possession : 

Garnishee's  right  to  retain  possession,  888 
Possession  necessary  to  charge  garnishee,  840 
Actual  possession,  840 
In  general,  840 

Legal  right  to  take  possession,  841 
Manner  in  which  possession  was  acquired, 
842 

Mortgagee  entitled  to  possession,  842 
Personal  custody,  841 
Possession  as  servant  of  owner,  841 
Possession  through  agent,  841 
Right  to  retain  possession,  841 
Priorities  (see  infra,  Lien),  867 

As  between  garnishing  creditors,  867 
Assignments,  867 
In  general,  867 

Intervention  by  junior  garnishing  creditor, 
869 

Payment  to  prior  garnishing  creditor  as 
defense  against  subsequent  garnishing 
creditor,  869 

Pendency  of  prior  garnishment  not  ground 
for  discharging  garnishee,  870 

Prior  garnishment  in  foreign  state,  868 

Prior  liens,  867 

Pro  rata,  868 

Protection  of  garnishee,  869 
Relief  from  several  judgments,  871 
Simultaneous  garnishments,  869 
Staying  proceedings  in  subsequent  gar- 
nishment proceedings,  870 
Subsequent  garnishing  creditor,  869 
Successive  garnishments,  868 
Successive  writs  served  by  same  officer,  869 
Writs  served  at  different  times  on  the  same 
day,  869 
Prisoners : 

Money  and  property  taken  from  prisoners, 
827 

Privity  of  contract,  808 

"Property"  (see  infra,  Choses  in  Action; 
Fraudulent  Sales  and  Conveyances; 
Garnishment  of  Credlts  or  Property 
as  Affected  by  Situs;  Indebtedness 
or  Property  in  Which  Others  than 
Defendant  Have  Interests;  Title), 
757,  787 

Real  estate  vested  in  garnishee,  807 
Property  capable  of  direct  attachment,  797 
Property  subject  to  garnishment,  757 

Claim  to  recover  usury  paid,  757 

Debt  claimed  by  assignment,  758 

Effects,  757 

Enumeration,  757 

Fees  for  services  as  juror,  757 

Fixtures,  757 


GARNISHMENT,  cont'd. 

Property  subject  to  garnishment,  cont'd. 

Goods  and  chattels,  757 

In  general,  757 

Privity  of  contract,  757 

Promise  for  benefit  of  another,  758 

Property,  757 
Proving  judgment,  888 

Public  officers  (see  infra,  Custodia  Legis),  815 

Deposit  of  public  funds,  806 

Salary,  786 
Real  estate  vested  in  garnishee,  807 
Receivers,  821 

Receivers  as  garnishee,  821 

Termination  of  suit  in  which  receiver  was 
made  garnishee,  822 
Recording  acts : 

Assignment  of  earnings  or  wages,  865 

Unrecorded  mortgage,  794 
Rem  or  personam ,  742 
Removal  of  causes,  741 
Rents  to  accrue,  766 

Residents,  see  infra.  Garnishment  of 
Credits  or  Property  as  Affected  by 
Situs. 

Res  Judicata  (see  infra,  Effect  of  Garnish- 
ment upon  Other  Proceedings  Against 
Garnishke): 

Indebtedness  on  which  judgment  has  been 
recovered,  777 

Indebtedness  upon  which  actions  are  pend- 
ing, 776 

Judgment  indifferent  jurisdiction  or  court,  777 

Judgment  in  garnishment  proceedings  as 
res  judicata,  886 
As  between  garnishee  and  defendant. 
887 

As  between  plaintiff  and  garnishee,  886 
Retainer,  850 

Retrospective  effect  of  statutes,  743 
Retrospective  statutes,  743 
Return  of  execution,  750 
Salary  (see  infra,  Wages): 

Unearned  salary,  766 
School  district,  813 
Security : 

Effect  of  security,  745 
Security  acquired  by  garnishment,  744 
Service  of  process  (see  infra.  Affidavit, 

Bond,  Summons  or  Writ,  and  Notice  to 

Defendant).  742 
Service  of  process  in  rem  or  in  personam,  742 
Set-off,  recoupmenl,  and  counterclaim,  845 
Set-off,  recoupment,  and  counterclaim  (see  Gar- 
nishment): 

Claims  against  plaintiff,  846 

Claims  due  from  defendant  and  others,  848 

Claims  due  to  garnishee  and  another,  849 

Claims  maturing  after  service  of  garnish- 
ment, 847 

Contingent  of  conditional  claim,  846 

Equitable  claims.  848 

Joint  garnishee,  849 

Mutuality,  848 

Possession  by  garnishee  of  property  be- 
longing to  defendant,  849 
Re<oupment,  850 

Right  of  garnishee  to  set  off  in  general, 

845 

Set-off  allowable  as  against  defendant, 
846 

Set-off  of  claims  accruing  after  service  al- 
lowed, S47 
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GARNISHMENT,  cont'd. 
Set-off,  recoupment,  etc.,  tout', I. 

Set-off  of  claims  accruing  after  service 

denied,  847 
Set-off  to  be  specially  pleaded,  846 
Subsisting  cause  of  action,  846 
Unliquidated  damages,  848 
What  may  be  subject  of  set-off,  846 
Sheriffs,  825 

Judgments  confessed  by  fraud,  825 
Money  and  property  taken  from  prisoners, 
827 

Sheriffs  as  garnishee,  825 

Sheriffs  chargeable  whenever  possession 
ceases  to  be  official,  826 

Statutes  rendering  sheriffs  liable,  827 

Surplus  after  satisfaction  of  executors,  827 
Situs,  see  infra.  Garnishment  of  Credits 

or  Property  as  Affected  by  Situs). 
Special  proceedings,  901 
Spendthrift  trusts,  763 
State  of  proceedings : 

Subsequent  garnishment  proceedings,  869 
Statutes,  814 

Statute  of  frauds,  850,  852 

Statutes  (see  infra.  Interpretation),  743 

Statutory  proceedings,  739 

Stay  of  execution,  873,  874 

Stay  of  proceedings,  873,  874 

Stenographer's  fees,  897 

Stock,  788,  789,  796 

Corporation  as  garnishee,  796 

Depositary  of  stock  certificate   as  gar- 
nishee, 797 

Statutory  provisions,  796 
Stockholder' s    liability,   see  Stockholder's 

Liability  on  Subscriptions. 
Stockholder's  liability  on  subscriptions  : 

In  general,  778 

Paid-up  stock  issued  on  payment  of  less 

than  par  value,  780 
Property  of  corporation  in  possession  of 

stockholder,  780 
Subscription  collectible  by  corporation,  779 
Subscriptions  paid  for  in  property  at  ficti- 
tious valuation,  780 
Subscriptions  payable  on  call,  779 
Subscriptions  to  corporate  bonds,  780 
Subscriptions  uncalled  for,  778 

Subscriptions,  see  infra,  Stockholders. 

Sufficiency  of  return,  751 

Summons,  see  infra,  Affidavit,  Bond, 
Summons  or  Writ,  and  Notice  to  De- 
fendant. 

Surplus,  795 

Surrender,  see  infra.  Payment  and  Sur- 
render of  Property  by  Garnishee. 
Time : 

Garnishable  character  of  debt  as  deter- 
mined by  time  of  service  of  writ  or  time 
of  answer,  786 
Title: 

Liability  to  garnishment  as  affected  by  title, 

805 

In  general,  805 

Money  deposited  by  agent  as  agent,  805 
Property  not  belonging  to  defendant, 
805 

Trust  funds,  S06 
Towns,  813 
Trespass  : 

Property  acquired  by  garnishment,  797 
Trustee  process,  739 
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Trusts  and  trustees  (see  infra,  U  m.iquida  i  f.d 

Damages),  702 
Claims  arising  out  of  trusts,  762 
Deposit  of  trust  funds,  806 
Dry  <>r  terminated  trusts,  762 
Income  payable  to  icstui  i/ue  trust,  763 
Trustees  appointed  by  court  of  equity, 

822 

Unexecuted  trusts,  762 
United  States,  814 
Unliquidated  damages,  763 
After  final  judgment,  764 
Claims  for  damages  arising  out  of  con- 
tracts, 764 
Claims  for  damages  arising  out  of  trusts, 
763 

Demands  ascertainable  from  terms  of  con- 
tract, 764 
In  general,  763 
Usury : 

Claim  to  recover  usury  paid,  757 
Vested  right,  744 
Wages : 

Recording  assignment  of  earnings  or 
wages,  865 

Salary  of  public  officers,  786 

Seamen,  786 

Wages  of  minor,  783 
Wages  payable  in  advance,  785 
Who  may  be  summoned  as  garnishee,  see  infra, 

Garnishee. 
Who  may  take  advantage  of  process,  752 
Wrongful  garnishment,  914 

GAS  (see  Gas  Companies),  914,  915 

GAS  COMPANIES,  915 
Abutting  owners,  921 
Agency,  939 
Appliances  : 

Right  of  consumer,  946 
Borrowing  money,  925 
Burden  of  proof,  938 

Contributory  negligence,  942 
Consolidation,  918 
Constitutional  law : 

Constitutional  limitation  of  state's  right 
to  regulate  the  transportation  of  natural 
gas,  919 

Construction  of  legislative  grants  to  gas  com- 
panies, 925 

Examples,  925 

Exclusive  privileges,  926 

Implied  grants  of  exclusive  privileges,  925 
Contracts,  923 

Liability  for  breach  of  contract,  932 
Contributory  negligence,  941 

Bar  to  recovery,  942 

Burden  of  proof,  942 

Contributory  negligence  of  employee,  943 
Contributory  negligence  of  third  person, 

943  . 
Escaping  gas,  942 
Imputable  negligence,  943 
In  general,  941 
Landlord  and  tenant,  943 
Parent  and  child,  943 

Persons  presumed  to  know  inflammable 
and  explosive  qualities  of  gas,  943 

Question  of  law  and  fact,  942 

Searching  for  leak  with  match  or  light, 
942 
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GAS  COMPANIES,  cont'd. 
Damages : 

Measure  of  damages  and  actions  for  neg- 
ligence, 941 

Measure  of  damages  from  private  nui- 
sance, 934 

Measure  of  damages  to  refuse  to  furnish  gas, 

932 

Examples,  932 

In  general,  932 

Loss  or  profits,  932 
Duly  to  furnish  gas,  928 

Construction  of  statutes,  929 

General  rule,  928 

In  the  absence  of  contract,  929 

Liability  for  not  furnishing  gas,  932 

Question  whether  consumer  is  in  arrears, 

931 

Right  to  require  compliance  with  reason- 
able regulations,  930 
Right  to  require  security  or  deposit,  930 
Sale  or  transfer  to  another  corporation, 

930 

When  service  must  be  rendered,  929 
Where  applicant  or  consumer  is  indebted 
to  company,  931 

Eminent  domain,  923 

Escape  of  gas,  940 

Contributory  negligence,  942 

Evidence : 

Evidence  admissible  to  connect  negligence 
with  injury,  938 
Exclusive  privileges,  921 

Construction  of  grants,  926 

Grants  by  state  or  municipality,  921 

Implied  grants,  926 

Explosions,  941 

Franchises,  10 

Furnishing  %as,  see  infra,  Duty  TO  FURNISH 

Gas. 

Highways  (see  infra.  Municipal  Corpora- 
tions): 

Damages  for  special  injuries  for  obstruc- 
tions in  public  highway,  935 

Interference  with  property  placed  in  pub- 
lic highways,  945 

Liability  for  laying  pipes  in  country  high- 
way, 933 
Imputable  negligence,  943 
Incorporation  (see  infra,  Construction  of 
Legislative  Grants  to  Gas  Companies\ 
9H 

In  general,  917 

What  essential  to  complete  incorporation, 
918 

Independent  contractors,  939 
Injunction : 

Restraining  public  nuisance,  935 
Inspection,  936 
Joint  tortfeasors,  938 
Landlord  and  tenant : 

Contributory  negligence,  943 
Larceny,  946 

Lease  of  corporate  franchise,  924 

Lease  to  another  corporation,  930 

Liabilities : 

Liability  for  breach  of  contract,  932 
Liability  for  creating  nuisance,  933 
Liability  for  laying  pipes  in  country  high- 
way, 933 

Liability  for  negligence,  see  infra.  Negli- 
gence : 

Liability  for  not  furnishing  gas,  932 

12 


GAS  COMPANIES,  coned. 
Liabilities,  cont'd. 

Liability  for  wrongfully  cutting  off  supply, 

932 

Loss  or  profits,  932 

Measure  of  damages,  932 
Liability  for  interference  with  or  injury  to  com- 
pany's property,  945 

Appliances  put  into  building  of  consumer, 
946 

Property  placed  in  public  highway  under 
authority  of  law,  945 

Right  of  consumer  to  cut  off  gas  and  re- 
move meters,  946 
Liability  of  consumer  to  pay  for  gas  furnished, 
944 

Amount  of  gas,  944 

Amount  paid  in  excess  of  legal  right,  945 
In  the  absence  of  express  contract,  944 
Liability  of  municipal  corporations,  944 
Where  there  is  an  express  contract,  944 

Master  and  servant,  939 

Measure  of  damages,  see  infra,  DAMAGES. 

Municipal  corporations : 

Liability  of  municipal  corporations  to  pay 

for  gas  used  by  them,  944 
Municipal  corporations  acting  as  gas  com- 
panies, 917 
Price  of  gas,  927 

Regulation  by  municipal  corporations,  919 
Bight  to  supply  municipalities  with  gas  and 
lay  pipes  in  highways,  920 

Exclusive  rights,  921 

Grants  by  municipal  corporations,  920 

In  general,  920 

Mode  of  exercising  right,  922 

Nature  of  right,  922 

Nature  of  right  acquired  under  repeal- 
able  charter,  922 
Rights  of  abutting  owners,  921 
Rights  of  owners  of  land  traversed  by  a 

country  highway,  921 
When  grant  may  be  altered  or  revoked, 
922 
Natural  gas : 

Constitutional  limitation  of  state's  right 
to  regulate  the  transportation  of  natural 
gas,  919 
Nature  of  business,  916 
Negligence,  936 

Burden  of  proof,  938 

Contributory  negligence,  see  infra,  Con- 
tributory Negligence. 

Escape  of  gas  into  neighboring  premises, 
940 

Evidence  admissible  to  connect  negligence 

with  injury.  938 
Existence  of  negligence  question  for  jury, 

938 

Explosions,  941 

Injuries  arising  in  delivering  gas  to  con- 
sumers, 939 
Injuries  to  persons  on  street,  941 
Inspection,  936 
Joint  tortfeasors,  938 
Laying  of  pipes,  936 

Leaving  open  trench  unprotected  or  un- 
lighted,  941 

Liability  in  general,  936 

Liability  to  persons  lawfully  on  com- 
pany's premises,  939 

Measure  of  damages,  941 

Neglect  to  keep  gas  boxes  in  order,  941 
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GAS  COMPANIES,  cont'd. 
Negligence,  cont'd. 

Negligence  of  agents,  939 
Negligence  of  contractor,  939 
Proximate  cause,  937 
Repairs.  936 
Superintendence,  936 
What  degree  of  care  required,  936 
What  notice  necessary  to  make  company 
liable,  937 

When  notice  necessary  to  make  company 
liable  for  negligence,  937 
Notice : 

When  notice  will  be  presumed,  937 
Nuisance,  933 

Breaking  up  pavements,  933 
Injunction  to  restrain  private  nuisance, 
935 

Injuries  caused  by  company's  works,  934 

Liability  for  nuisance,  933 

Measure  of  damages,  934 

Polluting  air,  934 

Polluting  well  or  stream,  935 

Private  nuisance,  934 

Public  nuisance,  933 

Special  injuries  from  obstructions  in  pub- 
lic highways,  935 
Payment,  see  infra,  Liability  of  Consumer 

to  Pay  for  Gas  Furnished. 
Police  power,  918 

Price  of  gas  (see  infra.  Liability  of  Con- 
sumer to  Pay  for  Gas  Furnished),  927 

Contracts  belween  companies  and  munici- 
pal corporations,  928 

In  the  absence  of  state  or  municipal  regu- 
lation, 928 

Regulations  imposing  unreasonable  rates 
are  void,  927 

Stale  or  municipal  regulation,  927 
Proximate  cause,  937 
Quasi-yxibWc  corporations,  917 
Questions  of  law  and  fact,  938 

Contributory  negligence,  942,  943 

Escape  of  gas,  940 

Existence  of  negligence,  938 

No  evidence  to  establish  negligence,  938 
Regulation,  918 

Constitutional  limitation  of  state's  right  to 
regulate  the  transportation  of  natural 
gas,  919 

Interstate  commerce,  919 

Municipal  corporations,  919 

Police  power,  918 

State,  918 
Repairs,  936 
Bights,  919 

Conditional  grants,  920 

Constitutionality  of  charters,  920 

Eminent  domain,  923 

In  general,  919 

In  highway,  see  infra,  MUNICIPAL  CORPO- 
RATIONS. 
Right  to  borrow  money,  925 
Right  to  contract,  923 
Right  to  sell,  lease,  or  assign  corporate 

rights  and  privileges,  924 
Right  to  supply  municipalities  with  gas 
and  to  lay  pipes  in  highways,  920 
Sale  of  corporate  franchise,  924 
Sale  to  another  corporation,  930 
Statutes : 

Construction  of  legislative  grants  to  gas 
companies,  925 


GAS  COMPANIES,  cont'd. 

Streets,  see  infra,  MUNICIPAL  CORPORATIONS. 
Streets  and  sidewalks : 

Breaking  up  pavements,  933 
Injuries  to  persons  on  streets,  941 

Superintendence,  936 

GASOLINE,  947 
GATE,  947 
GATHER,  947 
GAVELKIND,  947 

GELDING,  947 

Larceny,  947 

GEM,  948 
GENEALOGY,  948 
GENERAL,  948 

GENERAL  ACCEPTANCE,  949 
GENERAL  ACT,  951 
GENERAL  AGENT,  951 
GENERAL  APPEARANCE,  951 
GENERAL  ASSIGNMENT,  948 

GENERAL  AVERAGE,  952 

Act,  see  infra,  General  Average  Act. 

Adjustment,  see  infra,  General  Average 
Contribution. 

Admiralty,  see  infra,  Jurisdiction. 

Average  bond,  1000 

Average  liens,  1000 

Baggage,  988 

Bonds,  1000 

Delivery  of  goods  on  average  bonds,  1000 
Liability  for  delivery  without  bonds,  1001 

Bottomry  and  respondentia,  989 

Capture,  984 

Classes  of  losses  giving  rise  to  general  aver- 
age, 955 
Collisions,  985 

Community  of  interest  and  peril,  957 

Common  interest,  957 
Common  peril,  957 

Imminence  and  character  of  peril,  958 
Where  interests  are  separated  after  peril 
begins,  958 

Contracts,  997 

Contracts  exempt  from  liability,  997 
Obligation  varied  by  contract,  997 
Stipulations  exempting  carriers  from  loss 
from  specified  causes,  997 

Contribution,  see  infra,  General  Average 
Contribution,  954 

Deck  cargoes,  968 
Contribution,  896 
Insurers,  995 

Definitions,  954 

Deviation : 

Cause  of  deviation  a  general  average  loss, 

979 

Expenses  incurred  by  deviation,  979 
Voluntary  deviation  to  a  port  of  refuge, 

979 

Embargo,  984 

Expenditures  (see  infra,  Extraordinary  Ex- 
penditures), 955 
Extraordinary  expenditures,  964 
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GENERAL  AVERAGE,  cont'd.  • 
Extraordinary  expenditures,  965 

Accidental  injury  a  proximate  cause  for 
coming  into  a  port  of  refuge,  980 

Accidental  repairs,  982 

Accidental  stranding  or  sinking,  974 

Cargo  discharged  in  whole  or  part  before 
ship  saved,  975 

Deviation  to  volun'.ary  sacrifice,  979 

English  rule,  979 

Expenses  at  and  coming  out  of  port  of 

refuge,  979 
Expenses  of  transshipment,  977 
Expenses  or  damages  in  unloading  cargo, 

977 

General  average  loss,  965 
One  continuous  operation,  976 
Port  of  refuge  expenses,  979 

Accidental  injury  a  proximate  cause  of 
coming  into  a  port  of  refuge,  980 

Accidental  repairs,  982 

Deviation  to  voluntary  sacrifice,  979 

English  rules,  979 

Expenses  at  and  coming  out  of  port  of 

refuge,  979 
Reloading  cargo,  980,  981 
Rule  in  the  United  States,  980 
Unloading  cargo,  981 
Unloading  cargo  w here  ship  puts  in  for 

accidental  damages,  980 
Voluntary  deviation  for  port  of  refuge, 

979 

Wages  and  provisions  of  crew,  980 
Reloading  cargo,  980,  981 
Rule  in  the  United  States,  980 
Salvage,  978 

Saving  stranded  or  sunken  vessel,  974 
Ship's  cargo  saved  together,  974 
Successful  termination  of  act,  964 
Towage,  979 
Unloading  cargo,  981 

Unloading  cargo  where  ship  put  in  for  ac- 
cidental damages,  980 
Voluntary  deviation  to  port  of  refuge,  979 
Voluntary  stranding  or  sinking,  974 
Wages  and  provisions  of  crew,  980 
Extraordinary  nature  of  act,  957,  962 
Act  must  be  extraordinary,  962 
Examples,  962 

Expenses  incurred  by  shipowner,  962 
Extraordinary  use  of  ship's  apparatus  and 
stores,  962 

Where  shipowner  claims  contribution,  962 
Where  shipper's  interest  is  sacrificed,  962 
Fire: 

Extinguishing  fire  by  pouring  water  into 
the  ship  or  scuttling,  973 
Freight : 

Contribution,  987 
Contribution  by  freight,  993 
Contribution    for    freight  on  jettisoned 
goods,  970 

Contribution  for  freight  where  vessel  is 

stranded,  972 
Insurers,  9*96 

Round  voyage  outward  in  ballast,  993 
Valuation  of  freight,  993 
General  average  act,  956 

Act  must  be  by  one  in  control  of  common 

adventure,  956 
By  whom  act  to  be  done,  956 
Community  of  interests  and  peril,  957 
Extraordinary  nature  of  act,  962 


GENERAL  AVERAGE,  cont'd. 
General  average  act,  cont'd. 

Necessary  and  extraordinary,  957 
Necessity  of  act,  960 
Port  authorities,  956 
Preliminary  definition,  956 
Requisites  in  general,  956 
Successful  termination  of  act,  963 
Voluntary  and  intentional  character  of  act, 
959 

Where  article  the  sacrifice  of  which  is 
claimed  was  inevitably  doomed,  964 
General  average  contribution,  9S5,  988 
Adjustment  and  estimation,  989 

Expenditures,  990 
In  general,  989 

Time  of  incurring  expenditures,  989 
Value  at  port  of  adjustment  or  destina- 
tion, 989 

Consignee's  interest,  988 

Contribution  between  two  interests  only, 
9S7 

Contribution  from  freight.  987 
Contributory  interests  are  ship,  freight, 

and  cargo,  986 
Contributory  value  of  interests,  991 

Contribution  by  freight,  993 

Goods  sold  during  voyage,  992 

Valuation  at  port  of  destination  or  ad- 
justment, 991 

Valuation  of  cargo.  991 

Valuation  of  freight,  993 

Valuation  of  ship,  992 

When  goods  may  be  valued  at  invoice 
cost,  992 

Where  part  of  ship  is  sacrificed,  992 

Deck  cargoes,  986 
Examples,  988,  989 

Goods  separated  from  ship  before  loss,  986 
Government  property  contributes,  988 
Interest  liable,  985 
Jewels,  98S 

Lender  on  bottomry  and  respondentia,  989 

Money,  988 

Owner  of  interest,  988 

Persons  liable,  988 

Place  of  adjustment,  990 

Adjustment  at  a  foreign  port,  990 
Cargo  to  be  delivered  at  several  ports, 
991 

Port  of  destination,  990 

Terminated  voyage,  990 

Whether  foreign  adjustment  is  binding, 

991 

Principles  of  contribution,  985 
Profits,  987 

Property  lost  after  average  act,  985 
Property  or  baggage  of  passenger,  988 
Property  sacrificed,  986 
Sacrifices  and  expenditures  distinguished, 

985 

Ship's  stores  and  provisions,  987 

Wages  of  seamen,  988 
General  average  loss  (see  infra.  Sale  or  Hy- 
pothecation or  Cargo  Abroad),  965 

Casting   away    ship's    property,  masts, 
spars,  and  anchors,  973 

Consequential  expenditures,  967 

Damages  from  collisions,  985 

Definition  and  nature  of  general  average 
loss,  965 

Embargo,  Q84 

Expenses  in  case  of  capture,  9S4 
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GENERA  fj  AVERAGE,  cont'd. 
General  average  loss,  cont'd. 

Extinguishing  fires  by  pouring  water  into 
the  ship  or  scuttling,  973 

Extraordinary  expenditures,  965 

General  average  loss  arising  from  extraordi- 
nary expenditures,  see  infra.  Extraordi- 
nary Expenditures. 

General  average  losses  arising  from  acts 
of  sacrifice,  967 

Incidental  losses,  966 

Jettison,  see  infra,  JETTISON. 

Proximate  cause,  966 

Ransom,  984 

Reward  to  seamen,  984 

Sacrifice  to  save  life,  984 

Stranding,  970 

Voluntary  scuttling,  973 
Harter  act,  961 
History  of  the  doctrine,  955 
Hypothecation  (see  infra.  Sales  of  Hypoth- 
ecation of  Cargo  Abroad),  989 
Inland  waters,  955 
Insurer's  liability  to  contribute,  984 

Adjustment  of  insurer's  liability,  985 

Deck  cargoes,  995 

Effect  of  adjustments  abroad,  996 

Foreign  adjustments,  996 

Freight,  996 

In  general,  994 

Loss    must    arise   from   perils  insured 

against,  994 
Where  contributory  value  exceeds  agreed 

value,  995 

Where  contributory  value  is  less  than 
agreed  value,  995 

Whether  insured  may  resort  to  insurer  di- 
rectly without  waiting  for  contribution, 
994 

Whether  insurers  bound  by  adjustments 
abroad,  996 

Intention,  see  infra.  Voluntary  and  Inten- 
tional Character  of  Act. 

Interests,  see  infra,  Community  of  Interest 
and  Peril. 

Interests  liable,  see  infra,  General  Average 

Contribution. 
Introduction,  953 
Jettison,  967 

Contribution  for  freight  on  jettisoned 
goods,  970 

Contribution  from  shipowner,  969 

Deck  cargo,  968 

Definition,  967 

Establishes  claim  to  general  average,  967 
Goods  placed  in  lighters  temporarily  to 

lighten  ship,  969 
Goods  stored  on  deck  by  consent,  96S 
In  general,  967 

Recovery  for  deck  cargo  against  ship- 
owner. 968 
Usages  of  steamships,  969 
Jurisdiction,  988 

Admiralty  jurisdiction,  999 
Courts  of  law,  998 
Equitable  principles,  998 
Equity,  999 

Nature  of  obligation  to  contribute,  99S 
Liens,  1000 
Lighters  : 

Goods  placed  in  lighters  temporarily  to 
lighten  ship,  969 
Loss  (see  infra,  General  Average  Loss),  953 
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GENERAL  AVERAGE,  cont'd. 

Marine  insurance,  see  infra,  INSURER'S  LIA- 
BILITY to  Contribute. 

Maritime  adventure,  955 

Master  of  vessel : 

Master  judge  of  necessity  of  act,  960 
Power  to  sell,  982 

Where  master's  negligence  is  proximate 

cause  of  loss,  961 
Money,  988 

Necessity  of  act,  957,  960 
Harter  act,  961 
In  general,  960 

Master  judge  of  necessity,  960 
Master's  negligence  proximate  cause,  961 
Unseaworthiness,  960 
Particular  average,  954 

Peril,  see  infra,  Community  of  Interest 
and  Peril. 

Persons  liable,  see  infra,  General  Average 

Contribution. 
Principle    underlying  doctrine  of  general 

average,  954 
Private  international  law,  990 

Insurers,  996 
Profits,  987 

Provisions  of  crew,  980,  984 
Proximate  and  remote  cause,  966 
Repairs  of  ship,  982 
Rewards  : 

Rewards  to  seamen,  984 
Sale  or  hypothecation  of  cargo  abroad,  982 
Master's  power  to  sell,  982 
When   losses    incurred  by  sale  general 

average,  983 
Where  floods  bring  more  at  port  of  neces- 
sity than  destination,  983 
Where  sale  is  made  for  particular  interest, 
983 

Where  ship  is  totally  lost  after  sale  of 
cargo  at  port  of  necessity,  983 
Salvage,  978 

Salvage  expenses   are  general  average, 
978 

Where  salvors  have  rendered  service  vol- 
untarily, 978 
Scuttling,  973 
Seamen,  see  infra,  Wages. 
Seamen,  rewards  to,  984 
Spontaneous  combustion,  965 
Stranding  (see  infra,  Extraordinary  Ex- 
penditures) 970 
Actual  stranding  must  differ  from  one  im- 
pending, 972 
Contribution  for  freight,  672 
Particular  strand   or   reef  need  not  be 

foreknown,  970 
Stranding  as  general  average,  970 
Voluntary  stranding,  972 
Where  stranding  resulted  in  total  loss  of 

vessel,  971 
Where  the  stranding  is  inevitable,  971 
Successful  termination  of  act,  963 
Extraordinary  expenditures,  964 
General  rule,  963 

Temporary  success  followed  by  loss  from 
a  new  peril,  963 
Transshipment  of  cargo,  977 
Tug  towing,  979 
Unseaworthiness,  960 
Usages  and  customs  : 

Deck  cargo,  969 

General  average  as  affected  by  custom,  997 
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GENERAL  AVERAGE,  cont'd. 
Voluntary  and  intentional  character  of  act,  959 
In  general,  959 

Necessity  that  act  be  intentional,  959 
Sacrifice  not  for  the  sake  of  all  interests, 
959 

Safety  of  property,  not  completion  of  voy- 
age, a  test,  959 
Wages  of  crew,  980,  984 
Wages  of  seamen,  988 

GENERAL  BEQUESTS,  IOOI 

GENERAL  CHALLENGE,  IOOI 

GENERAL  CHARGE,  1001 

GENERAL  CIRCULATION,  949 

GENERAL  CONTRACTORS,  949 

GENERAL  CUSTOM,  1001 

GENERAL  DAMAGES,  1001 

GENERAL  DEMURRER,  IOOI 

GENERAL  DENIAL,  1001 

GENERAL  DEPOSITS,  IOOI 

GENERAL  ELECTIONS,  949 

GENERAL  EXECUTOR  OR  ADMINIS- 
TRATOR, IOOI 

GENERAL  FUND,  1001 

GENERAL  GUARANTY  (see  GUARANTY), 
1001 

GENERALIA  SPECIALIBUS  NON  DER- 
OGANT,  1002 

GENERAL  INTEREST,  950 

GENERAL  ISSUE,  1001 

GENERAL  JURISDICTION,  IOOI 

GENERAL  LAND  OFFICE,  I002 

GENERAL  LAWS,  1002 

GENERAL  LEGACY,  1002 

GENERAL  LETTER  OF  CREDIT,  1002 

GENERAL  LIEN,  1002 

GENERALLY,  1002 

GENERAL  MALICE,  1002 

GENERAL  MANAGER,  1002 

GENERAL  OCCUPANT,  1002 

GENERAL  ORDERS,  1002 

GENERAL  OWNER,  1002 

GENERAL  POWERS,  1002 

GENERAL  PROPERTY.  1002 

GENERAL  REPUTATION,  950 

GENERAL  RULE,  1 002 

GENERAL  TRAVERSE,  1002 

GENERAL  USAGE,  1002 

GENERAL  WARRANT,  1002 

GENERAL  WORDS,  1002 

GENERATION,  1003 

GENTLE,  1003 


GENTLEMAN,  1003 
GENTLY,  1003 
GENUINE,  1003 
GENUINENESS,  1003 
GENUS,  1004 
GEO.,  1004 

GEOGRAPHICAL  NAME,  1004 

GERMANE,  1004 
GERRYMANDER,  1004 
GESTAE,  1004 
GESTATION,  1004 
GET,  1004 

GIFT  ENTERPRISE,  1005 
Gambling  contracts,  602 
Gaming,  681 
GIFTS  (see  Gifts  Causa  Mortis;  Gifts  Inter 

Vivos),  1006 
Attorney  and  client : 

Gift  to  attorney,  1013 
Choses  in  action : 

Donor's  own  note  or  check,  1063 
Confidential  relations,  see  infra,  FRAUD  AND 

Undue  Influence. 
Contracts : 

Gifts  viewed  as  contracts,  1009 
Definition,  1008 
Donor,  1009 
Equitable  owner,  1010 
Family  settlements,  1014 
Fiduciaries,  see  infra.  Fraud  and  Undue 

Influence. 
Fraud  and  undue  influence,  1010 

Gifts   between    persons    in  confidential 
relations,  1011 

In  general,  1011 

Mental  weakness  as  raising  presumption 

of  undue  influence,  1011 
Persons  standing  in  confidential  relations,  1011 

Attorney,  1013 

Clear  proof  of  gift  required,  1012 

Donor  knowing  what  he  was  doing,  1012 

Family  settlements,  1013 

Guardian,  1014 

Independent  advice,  1011 

In  general,  ion 

Near  relative,  1013 

Personal  attendant,  1014 

Physicians,  1013 

Presumptions,  1012 

Ratification  after  termination  of  confi- 
dential relations,  1012 
Spiritual  adviser,  1013 
Presumptions  of   undue  influence  from 
confidential  relations,  1012 
Give,  1069 

Guardian  and  ward,  1014 

Insanity,  see  infra,  Mental  CAPACITY. 

Inter  vivos,  see  Gifts  Inter  Vivos. 

Laws,  1008 

Mental  capacity,  1010 

Burden  of  proof,  ion 

Gifts  causa  mortis,  1010 

Gifts  inter  vivos,  IOIO 

In  general,  1010 

Mental  capacity  a  question  of  fact,  ion 
Mental  weakness  raising  presumptions  of 

undue  influence,  ion 
Tests  of  mental  capacity,  1010 
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GIFTS,  cont'd. 

Physicians  and  surgeons : 

Gift  to  physician,  1013 
Priest,  1013 

Questions  of  law  and  fact : 

Mental  capacity,  1011 
Sui  juris,  1009 
Trusts  and  trustees : 

Gifts  distinguished  from  voluntary  trusts, 
1009 

Undue  influence,  see  infra,  Fraud  AND  Un- 
due Influence. 

Who  may  make  a  gift,  1009 
Equitable  owner,  1010 
Generally,  1009 
Mental  capacity,  1010 

GIFTS  CAUSA  MORTIS  (see  Gifts),  ioio 

Acceptance,  1061 
Agency  : 

Delivery  to  agent  of  donor,  1061 
Apprehension  of  death,  1056 
Bank  books,  1060 

Bills  of  exchange  and  promissory  notes,  1062 
Bonds,  1062 
Burden  of  proof,  1068 
Certificate  of  deposit,  1062 
Change  of  possession,  see  infra,  DELIVERY. 
Checks,  1062,  1063 
Choses  in  Action,  1059,  1062 
Bank  book, 1060 

Debt  due  from  donee  to  donor,  1063 
Delivery  must  be  absolute,  1060 
Delivery  of  choses  in  action,  1059 
Deposit  in  savings  bank,  1062 
Examples,  1062 

Indorsement  or  assignment  of  choses  in 
action,  1059 

Savings  bank  book,  1050 

What  may  be  given,  1062 
Civil  law,  1053 
Conditional  gifts,  1064 
Constructive  delivery,  1059 
Contingent    nature    of  gift  inferred  from 

circumstances,  1052 
Creditors,  1066 
Death : 

Death  of  donee  before  donor,  1066 

Death  of  donor  essential,  1061 

Death  of  donor  necessary,  1066 

Gift  must  be  made  in  expectation  of  death, 

1055 

Apprehension  of  death  must  be  imme- 
diate, 1056 

Contemplated  surgical  operation,  1055 

Death  of  suicide,  1056 

In  extremis,  1056 

In  general,  1055 
Debt  due  from  donee  to  donor,  1063 
Declarations,  1068 
Deed  of  gift,  1064 
Definition,  1058 
Delivery,  1056 

Absolute  and  complete  delivery  necessary, 

1058 

Constructive  delivery,  1059 

Delivery  must  be  best  of  which  property 

is  capable,  1058 
Delivery  of  choses  in  action,  1059 
Delivery  of  savings  bank  book,  1060 
Delivery  to  agent,  1061 
Delivery  to  third  person,  1060 
Necessity  of  delivery,  1056 


GIFTS  CAUSA  MORTIS,  cont'd. 
Delivery,  cont'd. 

Presumption  as  to  capacity  in  which  third 

person  receives  property.  1061 
Properly  already  in  possession  of  donee, 
1057 

Property  beyond  donor's  control,  1057 
Symbolical  delivery,  1059 
What  is  a  valid  delivery,  1058 
Written  assignment,  1060 
Distinguished  from  other  gratuitous  transfers, 
1053 

From  gifts  inter  vivos,  1054 

From  legacies,  1053 
Effect,  see  infra,  Validity  and  Effect. 
Evidence,  1066 

Burden  of  proof,  1068 

Clear  proof  of  gift  required,  1067 

Common  law,  1067 

Declarations,  1068 

Fair  preponderance  of  evidence,  1067 
Gifts  causa  mortis  not  favored,  1066 
Possession  of  property,  1068 
Presumption,  1067 
Proofs  of  gifts  causa  mortis,  1066 
Quantum  of  proof  required,  1067 
Question  of  law  and  fact,  1068 
Sufficiency  of  evidence,  1067 
Testimony  of  single  witness,  1068 
What  evidence  admissible,  1068 
Written  instruments,  1068 
Gifts  inter  vivos : 
Gifts  causa  mortis  distinguished  from  gifts 
inter  vivos,  1054 
Points  of  difference,  1054 
Points  of  resemblance,  1054 
Gifts  within  month  of  donor's  death,  1046 
Legacies  and  devises : 
Gifts  causa  mortis  distinguished  from  legacies, 
1053 
Difference,  1053 
Of  the  nature  of  a  legacy,  1053 
Points  of  resemblance,  1053 
Possession,  see  infra,  Delivery. 

Retention  of  possession,  1061 
Presumption  that  gift  made  by  dying  person 

is  a  gift  causa  mortis,  1053 
Proof,  see  infra,  Evidence. 
Qualified  gifts,  1064 
Questions  of  law  and  fact,  1068 
Real  property,  1063 

Requisites  to  valid  gift  causa  mortis,  1054 

Acceptance,  1061 

Apprehension  of  death  must  be  immedi- 
ate, 1056 
Death  by  suicide,  1056 
Death  of  donor,  1061 
Delivery,  see  infra,  DELIVERY. 
Donee  must  retain  possession,  1061 
Donor  need  not  be  in  extremis,  1056 
Essentials,  1054 
Examples,  1055 
Generally,  1054 

Gift  must  be  fully  executed,  1056 

Gift  must  be   made    in   expectation  oj 

death,  1055 
Particular  form  of  words,  1055 
Revocation,  1065 

By  act  of  donor,  1065 
By  operation  of  law,  1066 
Death  of  donee  before  donor,  1066 
Intervening  recovery,  1066 
Recovery  or  survival  of  donor,  1066 
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GIFTS  CAUSA  MORTIS,  cont'd. 
Revocation,  cont'd. 

Subsequent  birth  of  child,  1066 

Subsequent  will,  1065 
Savings  banks  : 

Delivery  of  savings-bank  book,  1060 

Deposit  in  savings  bank,  1062 
Suicide : 

Apprehension  of  death,  1056 
Symbolical  delivery,  1059 
Validity  and  effect,  1065 

As  against  creditors,  1066 

As  between  the  parties,  1065 

In  general,  1065 

Revocation,  1065 

When  title  passes  to  donee,  1065 
What  may  be  given,  1062 

Chpses  in  action,  1062 

Gift  of  donor's  entire  estate,  1064 

Personal  property  in  general,  1062 

Real  property,  1063 
Written  instrument,  1064 

GIFTS  INTER  VIVOS  (see  Gifts),  1014 
Acceptances,  1027 

Deposit  of  money  in  savings  bank  as  a 

gift  to  another,  1039 
Effect  of  donee's  ignorance  of  gift,  1028 
Evidence  of  acceptances,  1028 
Immediate,  1028 
Infants,  1027 
Necessity,  1027 
Presumptions,  1027 
Adverse  possession  : 

Possession  under  parol   gift  adverse  to 

donor,  1043 
Title  acquired  by  donee  by  adverse  pos- 
session, 1043 
Agency,  1025 

Agent's  authority  to  make  delivery  revoked 

by  death  of  donor,  1025 
Delivery   to   third    person   as   agent  of 

donor,  1025 
Unauthorized  delivery  of  agent,  1025 
Bank,  see  infra.  Savings  Bank. 
Bank  book,  1029 

Delivery,  1039 
Betterments,  see  infra,  PAROL  GIFT  OF  REAL 
Estate. 

Bills  of  exchange  and  promissory  notes,  1029, 

1030 

Delivery,  1022,  1023 
Bona  fide  purchasers,  1049 
Bonds,  1029 
Burden  of  proof,  1051 
Certificate  of  deposit,  1029 
Change  of  possession,  see  infra,  DELIVERY. 
Checks,  1030 
Choses  in  action,  1029 

Debt  due  from  donee  to  donor,  1031 
Declaration  of  gift  insufficient,  1030 
Delivery,  1022 

Endorsements,  1023 
Examples,  1022,  1023 
In  general,  1022 

Necessity    for    written  assignments, 
1022 

Written  assessments,  1022-1024 
Deposit  in  savings  bank,  1029 
Donor's  own  note  or  check,  1030 
Examples,  1029 
What  may  be  given,  1029 
Whether  subject  of  gift,  1029 
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GIFTS  INTER  VIVOS,  cont\I. 
Conditional  or  qualified  gifts,  1043 
Condition  precedent,  1044 
Condition  subsequent,  1044 
Generally,  1043 

Gifts  in  contemplation  of  marriage,  1045 
Louisiana,  1044,  1045 
Reservation  of  life  interest,  1044 
Reservation  of  power  of  revocation,  1045 
Reservation  of  proprietary  rights,  1044 
Stipulation  for  return  of  property,  1045 
Validity,  1043 

Constructive  delivery,  1021 

Death : 

Agent's  authority  to  make  delivery  re- 
voked by  dealh  of  donor,  1025 
Donee  as  witness  after  death  of  donor, 

1052 

Gift  taking  effect  after  death  of  donor, 
1015 

Gift  within  month  of  donor's  death,  1046 
Possession  of  donee  after  donor's  death, 

1050 

Revocation  by  death  of  donor,  1031 
Debt  due  from  donee  to  donor,  1031 

Consummation  of  gift,  1031 
Delivery,  1031 

Endorsement  or  payment,  1032 
Examples,  1031,  1032 
In  general,  1031 

Surrender  of  note  constitutes  a  gift,  1031 
Declarations,  1050 

Antecedent  and  contemporaneous  declara- 
tions, 1050 
Intent,  1050 

Subsequent  declarations,  1050 
Deeds  of  gift,  1045 

Deed  must  be  delivered,  1045 

Deed  of  gift  sustained  when  fully  under- 
stood and  deliberately  executed,  1046 

Property  not  delivered  to  donee,  1045 

Reformation  of  deed  of  gift,  1046 

Voluntary  settlements,  1046 
Definition,  1014 
Delivery,  1017 

Absolute  delivery,  1019 

Acceptance,  1027 

Agent's  authority  to  make  delivery  re- 
voked by  death  of  donor,  1025 
Agent  making  unauthorized  delivery,  1025 
Agent  of  donor,  1025 
Animals  delivered,  1021 
Bulky  articles,  1021 
Choses  in  action,  1022 

Choses  in  action  evidenced  by  written  in- 
strument, 1022 
Constructive  delivery,  1021 
Debt  due  from  donee  to  donor,  1031 
Deeds  of  gift,  1045 

Delivery  according  to  nature  of  property, 

1020 

Delivery  and  possession  of  property  as 

evidence,  1050 
Delivery  for  safekeeping,  T020 
Delivery  of  third  person,  1025 
Delivery  to  third  person  as  agent  of  donor, 

1025 

Delivery  to  third  person  as  trustee  for 

donee,  1026 
Deposit  in  savings  bank,  T029 
Deposit  of  money  in  savings  bank  as  a 

gift  to  another,  1039 
Donor  as  trustee  for  donee,  1026 
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GIFTS  INTER  VIVOS,  cont'd. 
Delivery,  cont'd. 

Endorsement  of  choses  in  action,  1023 

Essentials  of  valid  delivery,  1019 

Gift  to  child  residing  with  parent,  1024 

Intent,  1020 

Joint  interest,  1010, 

Life  insurance  policy,  1022 

Living  together,  1024 

Money  in  the  hands  of  third  person,  1024 

Nature  of  the  property,  1020 

Nature  of  the  title  to  be  iransferred,  1020 

Necessity  for  delivery,  1017 

Numerous  articles,  1021 

Parlies  residing  together,  1024 

Property  not  delivered  where  there  is  a 

deed  of  gift,  1045 
Redelivery  to  donor,  1027 
Repossession  by  donor,  1026 
Stock,  1023 

Sufficiency  of  delivery,  1020 
Symbolical  delivery,  1021 
Time  of  making  delivery,  1026 
Where  gift  is  of  joint  interest  with  donor, 
1019 

Where  property  is  in  possession  of  donee, 
1017 

Written  assignments,  1022,  1024 
Deposit  of  money  in  savings  bank  in  name  or  to 
the  credit  of  another,  see  infra,  SAVINGS 
Bank. 
Evidence,  104.9 

Admissibility  and  effect  of  evidence,  1050 
Burden  of  proof,  1051 
Circumstances  of  the  parties,  1050 
Clear  proof  of  gift  required,  1049 
Declarations  of  alleged  donor,  1050 
Delivery  and  possession  of  the  property, 
1050 

Donee  as  witness  after  death  of  donor,  1052 
Donor's  antecedent  or  contemporaneous 
declarations  admissible  to  show  inten- 
tion, 1050 
Fact  of  gift  a  question  for  jury,  1051 
Possession  of  donee  after  donor's  death, 
1050 

Proof  of  gift,  1049 

Quantum  of  proof  required,  1049 

Righteousness  of  gift,  1049 

Subsequent  declarations  of  donor,  1051 

Sufficiency  of  evidence  to  establish  gift, 1049 
Evidence  of  acceptance,  1028 
Execution,  1016 

Agreement  under  seal,  1017 

Death  of  donor,  1016 

Declarations  of  trust,  1017 

Delivery,  see  infra.  Delivery. 

Deposit  of  money  in  savings  bank,  1038 

Imperfect  gift  not  enforceable  as  declar 
tion  of  trust,  1017 

Louisiana,  1016 

Mere  intention  to  give,  1017 

Necessity  that  gift  should  be  fully  exe- 
cuted, 1016 

Promise  to  give  to  charitable  use,  1017 

Promissory  notes,  roi6 
Expectance,  1028 
Extremis,  1014 
Gifts  causa  mortis : 

Gifts  causa  mortis  distinguished  from  gifts 
inter  vivos,  1054 
Points  of  difference,  1054 
Points  of  resemblance,  1054 


GIFTS  INTER  VIVOS,  eonfd 
Husband  and  wife,  1032 

Clear  proof  of  gift  required,  1033 
From  wife  to  husband,  1034 
Gift  from  hi>sband  to  wife,  1032 
Gift  from  husband  to  wife  at  common  law, 
1032 

Gift  from  husband  to  wife  held  valid,  1033 
Gift  from  husband  to  wife  in  equity,  1032 
Insurance  of  property  by  husband,  1033 
Purchase  of  property  by  husband  for  wife, 
1033 

Whether  gift  from  wife  to  husband  need 
be  expressed,  1034 
Improvements,  see  infra,  Parol  Gift  of 

Real  Estate, 
In  extremis,  1014 
Infants : 

Acceptance  Dy  infant,  1027 
Intent : 

Declarations,  1050 

Intent  to  give,  1020 
Intention : 

Deposit  of  money  in  savings  bank  in  name 
or  to  credit  of  another,  1037,  1038 
Life  estate,  reservation  of,  1044 
Life  insurance  policy,  1022 
Marriage : 

Gifts  in  contemplation  of  marriage,  1045 

Mental  capacity,  1010 

Mistake,  1047 

Parent  and  child,  1034 

Delivery  of  property  by  parent  to  child 

presumed  to  be  a  gift,  1035 
From  child  to  parent,  1036 
From  parent  to  child,  1034 
Gift  by  aged  infirm  parent,  1036 
Gift  to  child  residing  with  parent,  1024 
Illegitimate  children,  1035 
Parol  gift  of  real  property,  1042 
Presumption  of  gift,  1035 
Regarded  favorable,  1035 

Parol  gift  of  real  estate,  1041 

Burden  of  proving  improvements,  1043 
Clear  proof  of  parol  gift  required,  1042 
Compensation  for  betterments,  1042 
Donee's  possession  adverse  to  donor,  1043 
Expenditures  on  faith  of  promise,  1041 
Improvements  not  made  in  reliance  upon 
gift,  1042 

Improvements  not  of  material  value,  1042 
Mere  promise,  1041 
Parent  and  child,  1042 

Parol  gift  of  land  enforced  upon  possession 
taken    and    improvements    made  by 
donee,  1041 
Specific  performance,  1041 
Validity  denied,  1042 
Possession  (see  infra.  Delivery): 

Possession  of  property  as  evidence,  1050 
Proof  of  gifts,  see  infra,  Evidence. 
Purchase  or  investment  by  one   person  for 
another,  1040 
In  general,  1040 

Transfer  of  property  into  joint  names  of 
owner  and  another,  1040 
Qualified  gifts,  see  infra,  Conditional  or 

Qualified  Gifts. 
Questions  of  law  and  fact,  1051 
Real  property,  see  infra,    Parol   Gift  of 

Real  Property. 
Redelivery  to  donor.  1027 
Reformation  of  instruments.  1046 
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GIFTS  INTER  VIVOS,  cont'd. 
Requisites  to  valid  gift,  1015 

Acceptance,  1027 
Element  necessary,  1015 
Gift  irrevocable  when  fully  executed,  1047 
Gift  must  be  fully  executed,  1016 
Gift  not  to  go  into  immediate  effect,  1015 
Gift  to  take  effect  after  death  of  donor, 
1015 

In  general,  1015 

Place,  see  infra.  Place. 

Reservation  of  a  power  of  revocation,  1045 

Revocation  of  donations  under  Louisiana 

statutes,  1047 
Savings  bank : 
Deposit  in  savings  bank,  1029 

Certificate  of  deposit,  1029 

Declaration  of  gift,  1030 

Delivery  of  book,  1029 

Examples,  1029 

Validated  gift  of  savings  bank  deposits 

made  up,  1029 
Whether  assignment  is  necessary,  1029 
Deposit  of  money  in  savings  bank  in  name  or 
to  credit  of  another,  1036 
Acceptance,  1039 

Attempted  testamentary  gift,  1039 
Delivery,  1039 

Delivery  of  deposit  book,  1039 

Delivery  to  bank,  1039 

Depositor  must  part  with  dominion  and 

control  over  deposit,  1039 
Deposit  upheld  as  gift  when  so  intended, 

1038 

Extraneous    evidence    admissible  on 

question  of  intention,  1037 
Gift  must  be  completely  executed,  1038 
In  general,  1036 

Mere   fact  of  deposit  not  sufficient  to 

establish  gift,  1036 
Nature  of  deposit  a  question  of  intention, 

1037 

Savings-bank  book,  1029 
Specific  performance,  1041 
Statute  of  frauds,  1041 
Stocks : 

Delivery,  1023 
Symbolical  delivery,  1021 
Time  to  make  delivery,  1026 
Trusts  and  trustee  (see  infra,  Purchase  or 
Investment  by  One  Person  for  An- 
other): 

Declaration  of  trust,  1017 

Delivery  to  third  person  as  trustee  for 
donee,  1026 

Donor  as  trustee  for  donee,  1026 
Validity  and  effect,  1046 

As  against  third  persons,  1048 

As  between  the  parties,  1046 

Creditors,  1048 

Effect  of  testamentary  disposition  of  prop- 
erty, 1047 

Gifts  within  month  of  donor's  death,  1046 
In  general,  1046 

Irrevocable  when  fully  executed,  1047 
Mistake,  1047 
Purchasers,  1049 

Revocation  of  donations  under  Louisiana 
statutes,  1047 

Subsequent  creditors,  1048 
Voluntary  settlements,  1046 
What  may  be  given,  1028 

Acceptance,  1028 


GIFTS  INTER  VIVOS,  contd. 
What  may  be  given,  cont'd. 
Choses  in  action,  1029 
Donor's  entire  estate,  1028 
In  general,  1028 
Louisiana,  1028 
Property  must  be  in  esse,  1028 
Subject  of  gift  must  be  certain,  1028 
Witnesses : 

Donee  as  witness  after  death  of  donor,  1052 

GILLING  TWINE,  1069 

GILL  NET,  1069 

GIN,  1069 

GIN  HOUSE,  1069 

GIRDLE,  1069 

GIRL,  1069 

GIST,  1069 

GIVE,  1069 

Advancements,  1070 
Bequeath,  1071 
Gratuitously,  1070 
Intoxicating  liquors,  1070 
Loan,  1071 

GIVEN,  1069 
Grant,  IT12 

GIVING,  1069 

GLANDERS,  107* 

GLASS,  1072 

GO,  1072 

GOAT,  1073 

GOD,  1073 

GOING,  1072 

GOLD,  1073 

GOOD,  1073 

GOOD  AND  SUFFICIENT  DEED,  1075 
GOOD  CAUSE,  1074 
GOOD  CHARACTER,  1075 
GOOD  CONDUCT,  1075 

GOOD  FAITH  (see  Fraud  and  Deceit),  1078 

Adverse  possession,  1078 
Color  of  title,  1078 
Contest  of  will,  1079 
Notice,  1078 

GOOD  HEALTH,  1076 
GOOD  NOTE,  1077 
GOODS,  1079 

Animals,  1080 

Baggage,  1080 

Bank  bills,  1083 

Bonds,  1084 

Chattels,  1080 

Choses  in  action,  1083 

Effects,  1080 

Farm  produce,  1081 

Fraudulent  sales  and  conveyances,  260 

Garnishment,  787 

Horses,  1081 

Intangible  interest,  1081 

Leaseholds,  1081 

Line  of  goods,  1082 
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GOODS,  cont'd. 

Money,  1081 

Personal  property,  1080 

Real  property,  1082 

Recording  acts,  1084 

Stock,  1083 

Vessels,  1082 
GOOD  SECURITY,  1077 
GOOD  STANDING,  1077 
GOOD  TITLE,  1078 

GOOD  WILL,  1085 

Assets  of  decedent's  estate,  1086 

Assets  of  partnership,  1087 

Commercial  good  will,  1086 

Connection  with  business  premises,  1086 

Corporations,  1086 

Debts  of  decedent,  1086 

Definition,  1085 

Eminent  domain,  1090 

Local  attachments,  1086 

Partnership,  1087 

Dissolution  of  partnership,  1089 

Firm  assets,  1087 

Professional  good  will,  1092 

Resumption  of  business  by  retiring  part- 
ner, 1091 

Sale  for  benefit  of  partners,  1089 

Survivorship,  1087 
Personal  property,  1086 

Assets  of  decedent's  estate,  1086 

Assets  of  trade  partnership,  1087 

Considered  as  property,  1086 

Corporation  property,  1086 

Stamp  act,  1086 

Valuation,  1088 
Professional  good  will,  1091 

In  general,  1091 

Resumption  of  business,  1092 

Sale  of,  1092 
.  Whether  partnership  assets,  1092 
Property,  see  infra.  Personal  PROPERTY. 
Rescission  of  contract,  1089 
Restraint  of  trade,  1090 
Sales,  1088,  1090 

Resumption  of  business  by  retiring  part- 
ner, 1090 

Right  of  vendor  to  resume  business,  1090 

Sale  by  order  of  court,  1091 

Solicitation  of  former  customers,  1091 
Scope  of  title,  1086 
Specific  performance,  1088 
Transfer  of  good  will,  ro88 

Contract  of  sale,  1088 

Dissolution  of  partnership,  1089 

Rescission  for  fraud,  1089 

Specific  performance,  1088 

Transfer  without  express  mention,  1089 
GORGE.  1092 
GOSPEL,  1092 
GOTTEN,  1092 
GOVERN,  1093 

GOVERNMENT,  1093 
Garnishment,  753 

GOVERNMENT  SECURITIES,  1094 

GOVERNOR,  1095 

A  branch  of  lawmaking  power,  1101 
Attorney  and  client : 

Employment  of  counsel,  1100 


GOVERNOR,  cont'd. 
Bonds,  sued  on,  1098 
British  colonial  governor,  1096 
Certificate,  1099 
Certiorari,  1106 
Character  and  status,  IO97 
Citizenship,  1098 
Classes  of  governors,  1096 
Constitutional  amendments,  1102 
Constitutional  law : 

Passing  on  constitutionality  of  laws,  1104 
Contracts,  1105 
Definitions,  1096 

Disapproval  of  bills  after  adjournment  of 

legislature,  1102 
Duties,  1099 
Eminent  domain,  1106 
Executive  functions,  1099 
Holding  over,  1098 
Immunity  from  judicial  control,  1106 
Impeachment,  1107 
Indians : 

Indian  chief,  1097 
Judicial  notice,  1099 
Judicial  powers,  1104 
Legislation : 

Considering  measures,  IIOI 

Convoking  legislature,  1100 

Extra  sessions,  1100 

Subject  of  legislation,  1101 
Litigation,  1100 

Cause  and  character  of  action,  noo 

Employment  of  counsel,  1100 

Initiation  of  litigation,  noo 

Personal  liability,  noo 

Status  of  governor  as  litigant,  noo 
Mandamus,  1106 
Military  law,  1 104 

Active  service,  1104 

Commander  in  chief,  1104 

Disbandment,  1105 

Drafts,  1 105 

Military  governor,  1097 

Military  power,  1104 

Organization,  1104 

Treasonable  acts,  1105 
Must  have  opportunity  to  consider  enact- 
ments, IIOI 
Oath,  1098 

Opinions  of  the  justices,  1105 
Pardons,  1104 
Powers,  1090 
Presumptions,  1099 
Procedure,  1 103 
Proclamation,  1106 
Prohibition,  1106 
Proof,  1 103 

Proroguing  legislature,  1103 
Public  officers : 

Punishment  and  removal,  1099 
Qualifications,  1098 

Citizenship,  1098 

In  general,  1098 

Oath,  1098 

Property  qualifications,  1098 
Quo  warranto,  1107 
Resignation,  1107 
Salary,  1099 

Case  of  succession,  1099 

Increase  or  diminution,  1099 

Recovering  salary,  1099 
Scope  of  power,  noi 
Service  on  boards,  1105 
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GOVERNOR,  cont'd. 
Statutes,  noi 

A  branch  of  lawmaking  power,  noi 
Compulation  of  time,  noi 
Considering  measures,  noi 
Disapproval,  1103 

Disapproval  allowed  after  adjournment 

legislature,  1101 
Procedure,  1103 
Proof,  1103 
Scope  of  power,  1101 
Submitting    constitutional  amendmen 

HOI 

Sunday,  1 103 
Sunday,  1103 
Term,  1098 

De  jure  and  de  facto  governors,  1098 

Holding  over,  1098 

In  general,  1098 
Territories,  1096 

Time  allowed  for  consideration,  1102 
Time  and  computation  of,  1102 
Treason,  J 105 
United  States : 

Federal  courts,  1099 
Vacancy  in  office,  1 107 

Examples,  1107 

How  effected,  1107 

Successor,  1107 
Warrants,  1105 

GRACE,  1 108 

GRADE,  1 108 

GRADE  CROSSINGS,  1 109 
GRADING,  1 108,  1 109 
GRADUATE,  1 109 
GRADUATION,  1109 
GRAIN,  1 1 10 

GRAIN  ELEVATORS,  1 1 10 

GRAIN  INSPECTION,  1 1 10 

GRAIN  SPECULATION,  1 1 10 

GRAMMAR,  11 10 

GRANARY,  11 10 

GRAND  BILL  OF  SALE,  1 1 10 

GRANDCHILD,  11 10 

GRAND  JURY,  nil 

GRAND  LARCENY,  II 1 1 

GRANITE,  mi 

GRANT,  mi 

Common  law,  1112 
Convey,  1112 
Covenants,  1114 
General  definition,  mi 
General  sense  of  term,  1112 
Given,  1112 
Mortgages,  1112 
Permit  —  license,  1113 
Personal  property,  1114 
Present  conveyance,  1113 

GRANTED,  11 13 

GRANTEE,  1 115 

GRANTOR,  1 1 15 

GRANULATED,  1 1 16 


GRATUITOUS,  ruG 
GRATUITOUS  CONTRACT,  1 1 16 
GRATUITOUS  LOANS,  1 116 
GRATUITY,  11 16 
GRAVEL.  1 1 16 
GRAVEL  ROADS,  1 1 16 
GRAVES,  n  16 
GRAVESTONES,  1 116 
GRAVEYARDS,  11 16 
GRAVITY,  1 1 16 
GREASE,  1 1 17 
GREAT,  1 1 17 

GREAT  BODILY  INJURY,  1117 
GREAT  GRANDCHILDREN,  IIIO 
GREAT  LAKES,  1117 
GREEN,  1117 
GREENBACKS,  1 1 18 
GREEN  GOODS,  1118 
GRIEVANCE,  1 118 
GRINDSTONE,  1 1 18 
GRISTMILL,  1 1 18 
GROCERIES,  1 118 
GROOM,  1 1 18 
GROSS,  1 1 18 

GROSS  AVERAGE,  n  19 
GROSS  VALUE,  11 19 
GROUNDED,  1 120 
GROUND  OF  ACTION,  II20 

GROUND  RENTS,  1121 

Apportionment,  1121 
Arrears,  1125 
Characteristic,  1122 
Definition,  1121 
Eminent  domain,  1123 
Estate  considered,  1121 
Extinguishment,  11 23 

By  trustees,  1123 
Interests,  1125 
Laches,  1123 
Liens,  priority  of,  1125 
Merger,  1123 
Payments,  11 24 

Arrears,  1125 

Interest,  1125 

Priority  of  lien,  1125 

Remedies  for  collection,  1125 

Survivorship,  1125 

Who  liable,  1124 
Personal  estate,  1122 
Priority  of  liens.  1125 
Real  property,  11 21 

Estates  of  grantor  and  grantee,  1121 

In  general,  1121 

Pennsylvania,  1121 

Taxation,  1022 

Title,  1122 
Redemption,  1124 
Remedies  for  collection.  1125 
Renewals,  1124 
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GROUND  BENTS,  cont'd. 
Rent,  1122 
Rent  service,  1 122 
Survivorship,  1125 
Taxations,  1122 
Title,  1122 

GROUNDS,  1 1 20 

GROWING  CROPS,  1126 

GRUB,  1 126 

GRUBSTAKE,  1 126 

GUANO,  1 126 

GUARANTEED,  1 1 26 

GUARANTY  (see  Credit),  1126 

Absolute  or  conditional  guaranties,  1 141 

Demand  in  notice  of  default,  1149,  1150 
Illustrations  of  absolute  guaranties,  1142 
Illustrations  of  conditional  guaranty,  1142 
In  general,  1141 

Liability  of  guarantor  for  collection  for 
costs,  1143 

Notice  of  acceptance  of  guaranty,  1145 

Parol  evidence,  1142 

Suit  against  principal,  1153,  1154 
Acceptance  of  guaranty,  see  infra,  Notice  OF 

Acceptance  of  Guaranty. 
Alteration  of  instruments,  11 62 

Alterations  which  do  not  discharge  the 
guarantor,  1164 

Application  of  rule,  1163 

Change  in  membership  of  firm,  1163 

Contract  providing  for  changes,  1163 

Giving  credit  in  excess  of  amount  guaran- 
teed, 1164 

In  general,  1162 

Material    change   discharges  guarantor, 
1162 

Shortening  lime  of  payment,  1163 

Statement  of  rule,  1162 
Amount,  see  infra,  INTERPRETATION. 
Assignment : 

Distinguished  from  assignments,  1131 
Assignment  and  negotiability,  1157 

Equitable  title  acauired    by  transferee, 
1158 

Guaranty  by  payee,  1158 
Guaranty  indorsed  on  note,  1158 
Guaranty  of  bonds,  1159 
Guaranty  of  notes,  1157 
Introductory  statement,  1157 
Letters  of  credit,  1159 
Mortgages,  1159 

Whether  transferee  can  sue  in  his  own 
name,  1158 

Bills  of  exchange  and  promissory  notes,  see 

infra.  Assignment  and  Negotiability. 
Bonds,  1159 
Burden  of  proof : 

Consideration,  1135 
Clas5;  of  guaranty,  1138 
Collateral  security : 

Exhaustion,  1155 
Conditional  guaranties,  see  infra,  ABSOLUTE 

or  Conditional  Guaranties. 
Consideration,  n  33 

Actual  forbearance.  1137 

Agreement  to  forbear  for  definite  time. 
1136 

Benefit  to  debtor,  1134 

1231 


GUARANTY,  cont'd. 
Consideration,  cont'd, 
Burden  of  proof,  1 135 
Estoppel  to  deny  consideration  1 138 
Extension  of  time  for  payment,  1 1 3 5 
Failure  of  consideration,  116S 
Forbearance,  1136 

Guaranty    executed  contemporaneously 

with  principal  contract,  1133 
Guaranty  executed  subsequently  to  draft- 
ing of  contract,  1134 
Guaranty  of  payment  after  agreement  to 

sell,  but  before  delivery,  11 34 
Instances  of  sufficient  consideration,  1 1 38 
Necessity  of  actual  forbearance,  1 137 
Necessity  of  agreement  to  forbear,  1 137 
Necessity  of  consideration,  1 1 33 
Particular  consideration  held    not  suffi- 
cient, 1135 
Release  of  security  for  debt,  1138 
Status  of  guaranty  of  void  claim,  1136 
Sufficiency  of  consideration,  1 133 
When  consideration  of  original  contract 

sufficient,  1133 
When  new  consideration  necessary,  1135 
Construction,  see  infra,  I NTER I'KETATION. 
Continuing  guaranties,  see  infra,  LIMITED  AND 

Continuing  Guaranties. 
Costs : 

Liability  of  guarantor  for  collection  of 
costs,  1143 
Death : 

Revocation,  1160 
Default,  see  infra,  Demand  and  Notice  of 

Default. 
Definition,  1127 

Demand  and  notice  of  default,  11 49 

Conditional  guaranty,  1150 
Demand  in  notice  where  guaranty  is  ab- 
solute, H49 
Former  notice,  1153 

Injury  resulting  from  want  of  proper  no- 
tice necessary  to  discharge  guarantor, 
1152 

Insolvency  of  principal,  1152 
Liability  of  guarantor  and  indorser  distin- 
guished, 1152 
Necessity  of  demand  in  notice,  1149 
Object  of  notice,  1152 
Questions  of  law  or  fact,  1152 
Reasonable  diligence  dependent  on  facts 

of  each  case,  1152 
Sufficiency  of  demand  or  notice,  1152 
Time  of  giving  notice,  1152,  1153 
Waiver  of  demand  in  notice,  1153 
Discharge  of  guarantor  (see  infra.  Demand 
and  Notice  of  Default;  Suit  Against 
Principal),  1162 
Alteration  of  contract  guaranteed,  1162 
Duress,  1167 

Extension  of  time  of  payment  or  perform- 
ance, 1165 

Extinguishment  or  satisfaction  of  princi- 
pal obligation,  1162 
Failure  of  consideration,  1168 
Fraud, 1166 

Giving  credit  in  excess  of  amount  guaran- 
teed, 1 164 
Insolvency.  1168 

Surrender  or  negligent  loss  of  security  for 

debt,  1167 
Taking  other  security  for  deb',  1166 
What  will  operate  as  discharge.  1162 
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GUARANTY,  cont'd. 
Due  diligence,  1152 

Suit  against  principal,  1155 
Duress,  1 167 
Estoppel : 

Consideration,  1138 
Evidence : 

Surrounding  circumstances,  1144 

To  explain  guaranty,  1144 
Extension  of  time,  see  in  fra,  CONSIDERATION. 
Extension  of  time  of  payment  or  performance, 
1165 

Consent  of  guarantor,  1166 
Definite  period,  1166 
Examples,  1165,  1166 
Exceptions,  1165 

General  rule  as  to  discharge  of  guarantor, 
1165 

Separate  agreement  to  extend  time,  1165 
Extinguishment,  see  infra.   Discharge  of 

Guarantor. 
False  representations : 

Acting  upon  representations,  log 

Reliance  in  part  on  guaranty,  114 
Forbearance,  see  infra,  CONSIDERATION. 
Form  and  requisites  (see  infra.  Considera- 
tion), 113 1 

Examples,  1131,  1132 

In  general,  1131 

Who  may  act  as  guarantor,  1132 
Fraud  and  deceit,  1166 
General  or  special  guaranties,  1138 

Distinction,  1138 

General  guaranty  defined  and  explained, 
1138 

Special  guaranty,  1138 
"  Guaranty,"  1131 
Guaranty  companies,  1132 
Indemnity : 

Guaranty  distinguished  from  indemnity. 
1 130 

Independent  contract,  1129 
Indorsements  : 

Distinguished  from  indorsements,  1129 
Liability  of  guarantor  and  indorser  distin- 
guished,  1152 
Infants,  1132 
Insolvency : 

Demand  and  notice  of  default,  1152 
Intent,  1143,  1144 
Interpretation,  1143 

Ambiguous  guaranties  construed  against 

guarantor,  1144 
Construction  as  to  time  and  amount  must 

be  reasonable,  1140 
Evidence  of  surrounding  circumstances, 
1 144 

Evidence  to  explain  guaranty,  1144 
Guaranties  to  be  strictly  construed  after 

intent  determined,  1144 
Reasonable   interpretation   according  to 

intent  of  parties  the  rule,  1143 
View  that  guaranty  should  be  construed 

most  strongly  against  guarantor,  1143 
View  that  rules  of  construction  applicable 

to  contracts  generally  should  govern, 

1 143 

View  that  strict  interpretation  should  be 

applied  in  guarantor's  favor,  1143 
Words  construed  according  to  their  ordi- 
nary meaning,  1144 
Joint  and  several  liability  of  guarantors,  1160 
Letters  of  credit,  1159 

1 


GUARANTY,  cont'd. 

Liability  of  guarantor  coextensive  with  that 

of  principal,  1129 
Limitations  of  actions,  1161 
Limited  and  continuing  guaranties,  1139 

Construction  as  to  time  and  amount  must 

be  reasonable,  1 140 
Definite  amount,  1141 
Guaranties  held  continuing,  1141 
Guaranties  held  not  continuing,  1x41 
Guaranties  limited  as  to  amount  but  not 

as  to  time,  1140 
Guaranty  without  limitation  of  time  and 

amount,  1132 
In  general,  1139 

What  are  continued  guaranties,  1140 
What  are  not  continuing  guaranties,  1140 
Where  intent  that  guaranty  shall  be  con- 
tinued is  apparent,  1139 

Married  women,  1132 

Mortgages,  1159 

Nature  of  contracts,  1129 

Negotiability,   see   infra.  Assignment  and 
Negotiability. 

Notice,  see  infra,  Demand  and  Notice  of 
Default. 

Notice  of  acceptance  of  guaranty,  1 145 

Contemporaneous  execution  of  contract 

and  guaranty,  1146 
Forms  and  requisites  of  notice,  1148 
Guaranty  and  acceptance  contemporane- 
ous, 1 146 
Immediate  notice,  1147 
Implied  notice,  1148 
Knowledge  equivalent  to  notice,  1148 
Notice  from  principal  obligor,  1148 
Notice  held  necessary,  1146 
Notice  held  unnecessary,  1146 
Notice  may  be  inferred  by  circumstances, 
1 148 

Notice  within  reasonable  time,  1147 

Offer  of  guarantor,  1146 

Reasonable  time,  1147,  1148 

Recitals  in  contract  in  guaranty,  1 146 

Sufficiency  of  notice,  1147 

Time  of  giving  notice,  1147 

Waiver  of  notice,  1149 

Where  guaranty  is  absolute,  1145 
Parol  evidence,  1142 
Partnerships,  1132 
Private  international  law,  1131 
Prospective,  1129 
Questions  of  law  and  fact : 

Due  diligence  in  giving  notice,  1152 
Reasonable  time,  1147,  1148 
Requisites,  see  infra,  Forms  AND  REQUISITES. 
Requisite  steps  to  bind  guarantor  (see  infra. 

Demand  or  Notice  of  Default;  Notice 

of   Acceptance    of    Guaranty;  Suits 

Against  Principals),  1145 
Retrospective,  1129 
Revocation  of  guaranties,  11 59 

Classes  of  guaranties,  1160 

Death,  1160 

Divisible  consideration,  1160 

In  general,  1159 
Rights  of  guarantor  against  principal,  1161 
Several  guaranty,  1161 

Special  guaranties,  see  infra,   GENERAL  OR 

Special  Guaranties. 
Suit  against  principal,  1153 
Conditional  guaranty,  1154 
Diligence  in  commencing  suit,  1156 
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GUARANTY,  conCd. 

Suit  against  principal,  cont'd. 

Exhaustion  of  collateral  security,  1155 
Necessity  of  suit,  1 153 
Presumption  of  diligence,  1156 
Suit  unnecessary  where  guaranty  is  abso- 
lute, 1153 
Waiver  of  diligence,  1156 
What  diligence  required  of  guarantee,  1155 

Suretyship : 

Guaranty  distinguished  from  suretyship, 
1 130 

Time,  see  infra,  Limited  or  Continuing 

Guaranties. 
Time  of  giving  notice,  1147,  1152 
Waiver  of  demand  in  notice,  1153 
Waiver  of  diligence  in  suit  against  principal, 

1156 

Waiver  of  notice,  1149 
Warranty : 

Distinguished  from  warranty,  1129 

GUARANTY  COMPANIES: 

Guaranty,  1132 

GUARD,  1 1 26 

GUARDIAN  AND  WARD- 
Fraud  and  deceit : 

Concealment,  72 
Garnishment,  819. 
Gifts,  1014 

HAP-HAZARD : 

Gaming  houses,  707 

HIGHWAYS  (see  Gas  Companies): 

Gaming,  675 

HINDER : 

Fraudulent  sales  and  conveyances,  244 

HIRE  : 

Freight,  546 

HOMESTEADS : 
Fraudulent  sales  and  conveyances : 

Alienation  of  homestead  not  fraudulent, 256 
Right  of  debtor  to  invest  in  a  homestead, 
242 

Right  of  debtor  to  remove  incumbrances 

from  homestead,  243 
Right  to  invesl  in  a  homestead,  242 
Right  to  use  personal  property  to  remove 

incumbrances  from  homestead,  243 

HORSE  RACING,  598 
Gaming,  675,  682 

Contest  for  purses  and  prizes,  671 

Gambling  devices,  685 

License,  687 
Gaming  houses,  702,  704,  707,  709 

Racing  for  purses,  702 

HOTEL.  FURNITURE,  571 

HOUSE  (see  Gaming  House;  Public  House): 
Gaming  houses,  698 

HOUSEHOLD  (see  Furniture),  531 

HOUSEHOLD  FURNITURE,  571 

HUNTING,  see  Game  and  Game  Laws. 

HUSBAND   AND  WIFE  (see  Marriage 

Settlements): 
Fraud  and  deceit : 
Concealment,  71 

Right  to  rely  on  representations,  123 
14  C.  of  L. — 78  i; 


HUSBAND  AND  WIFE,  cont'd. 
Fraudulent  sales  and  conveyances,  340 

burden  ol  proof,  487,  489 

Cases  where  evidence  was  held  sufficient 

to  justify  finding  ol  fraud,  512 
Husband's  right  in  wife's  property,  252 
Preferences,  232,  421 

Conversion  of   wife's  separate  estate, 
234 

Conveyance  from  husband  to  wife,  233 
Debt  barred  by  statute  of  limitations, 

234 

Express  promise  of  repayment,  234 

Income  from  wife's  separate  estate,  235 

In  general,  232 

Service  of  wife,  236 
Property  purchased  with  funds  of  wife's 

separate  estate,  258 
Reconveyance  by  grantee  to  debtor's  wife, 

248 

Wife's  earnings,  261 
Gambling  contracts: 

Wife  of  loser,  624 
Garnishment : 

Husband  or  wife  of  principal  defendant 
as  garnishee,  808 

Indebtedness  to  wife,  784 
Gifts  inter  vivos,  1032 

Clear  proof  of  gift  required,  1033 

From  wife  to  husband,  1034 

Gift  from  husband  to  wife,  1032 

Gift  from  husband  to  wife  at  common 
law,  1032 

Gift  from  husband  to  wife  held  valid,  1033 
Gift  from  husband  to  wife  in  equity,  1032 
Insurance  of  property  by  husband  for 
wife,  1033 

Purchase   of   property  by   husband  for 
wife,  1033 

Whether  gift  from  wife  to  husband  need 
be  expressed,  1034 

HYPOTHECATION,  see  General  Average. 

IGNORANCE,  see  Fraud  and  Deceit. 

ILLEGAL  CONTRACTS,  see  Gambling  Con- 
tracts. 

IMPLEMENT  OF  GAME: 

Gaming  houses,  709 

IMPRO  VEMENTS,  see  Fraudulent  Sales 
and  Conveyances;  Gifts  Inter  Vivos. 

IMPUTABLE  NEGLIGENCE: 

Gas  companies,  943 

IN: 

From,  556 

INCORPOREAL  HEREDITAMENT  (see 

Ground  Rents): 
Franchises,  6 

INDEMNITY  CONTRACTS  (see  GuARANTT): 
Fraudulent  sales  and  conveyances,  231 
Gambling  contracts,  644 

INDEPENDENT  CONTRACTORS: 

Gas  companies,  939 

INDIANS : 
Governor : 

Indian  chief,  1097 

INDICTMENTS : 

Gaming  houses,  693 
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INDORSEMENTS : 
Guaranty : 

Distinguished  from  indorsements,  1129 
Liability  of  guarantor  and  indorser  distin- 
guished, 1152 
INFANTS : 

Fraudulent  sales  and  conveyances : 

Retention  of  possession  when  vendee  or 
donee  is  a  minor  and  resides  with  ven- 
dor or  donor,  368 
Gifts  inter  vivos : 

Acceptance  by  infant,  1027 
Guaranty,  1132 

INFORMER : 

Gambling  contracts,  625 

INJUNCTIONS : 
Gambling  contracts: 

Future  gambling,  595 
Gas  companies : 

Restraining  public  nuisance,  935 

INNS  AND  INNKEEPERS  » 

Furniture,  571 
Gaming,  673 

Public  houses,  677 
Gaming  houses,  699 

INSANITY  (see  Gifts): 
Fraud  and  deceit,  20 

INSOLVENCY  (see  FRAUDULENT  SALES  AND 

Conveyances): 
Fraud  and  deceit : 

Acceptance  of  deposit  by  insolvent  bank, 
81 

Failure  to  disclose  insolvency,  80 
Purchase  of  goods  by  insolvent  person, 

106 

Fraudulent  sales  and  conveyances : 

Assignee  in   insolvency   right  to  avoid 

fraudulent  conveyances,  335 
Insolvency  does  not  terminate  power  of 

disposition,  223 
Knowledge  of  vendor's  insolvency,  291 
Partnerships : 

Payment  of  personal  debt  with  partner- 
ship assets,  239 
Sale  of  interest  by  one  partner  to  an- 
other, 238 
Gambling:  contracts,  593 
Garnishment : 

Assignee  in  bankruptcy  as  garnishee,  823 
Guaranty : 

Demand  and  notice  of  default,  1152 
INSOLVENCY  AND  BANKRUPTCY : 
Garnishment : 

Assignee  in  insolvency  as  garnishee,  823 
INSTRUMENT  OF  GAME: 

Gaming  houses,  709 
INSURANCE : 

Gambling  contracts,  614 
INTEREST : 

Fraud  and  deceit,  189 
Fraudulent  sales  and  conveyances,  343 
Garnishment : 
liability  of  garnishee  for  interest,  837 

Garnishee  assuming  attitude  of  litigant, 
838,  839 

Interest  during  time  following  service 

of  writ,  837 
Interest  during  time  preceding  service 

of  writ,  837 


INTEREST,  cont'd. 
Garnishment,  cont'd. 

Liability  of  garnishee  for  interest,  cont'd. 
Interest  payable  by  contract,  839 
Interest  recoverable  as  damages  for  de- 
tention of  money,  838 
Payment  into  court,  838,  839 
To  defendant,  838 
To  plaintiff,  837 
Ground  rents,  1125 
INTERNATIONAL  LAW: 

Spoliation  claims,  549 
INTERPLEADER,  see  Garnishment. 
INTERPRETATION  (see  Guaranty): 
Fraud  and  deceit : 

Representations,  64 
Fraudulent  sales  and  conveyances,  222 
Liberal  exposition,  223 
Statute  declaratory  of  the  common  law, 
222 
From,  553 

Gambling  contract,  592 
Garnishment,  745 

Decisions  under  custom  of  London,  747 
General  rule  for  construction  of  garnish- 
ment statutes,  745 
Intention  of  legislature,  747 
Liberal  construction  of  statutes,  745 
Obvious  provisions  of  law  not  to  be  de- 
parted from,  746 
Reasonable  construction,  746 
Strict  construction,  746 
Statutes,  667 
INTERSTATE  COMMERCE: 
Game  and  game  laws,  660,  661 

INTER  VENTION,  see  Garnishment. 

INTOXICATING  LIQUORS: 

Furnish,  567 
Gaming : 

Places  where  intoxicating  liquors  are  sold,  675 

Connection  between  place  >of  sale  and 

other  portions  of  the  building,  676 
Disconnected  portions  of  same  building, 

676 

.  In  general,  675 

Place  where  liquors  are  retailed,  675 
Proprietor  of  saloon  letting  rooms,  676 

Playing  to  determine  who  shall  treat,  670 

Saloons,  699 
Give,  1070 

JETTISON,  see  General  Average. 

JOINT    TENANTS    AND   TENANTS  IN 

COMMON  : 
Fraud  and  deceit : 

Concealment,  71 
Gambling  contracts : 

Dividing  by  lot  property  held  jointly,  583 

JOINT  TORTFEASORS: 

Gas  companies,  938 

JUDGMENTS  (see  Fraudulent  Sales  and 

Conveyances;  Garnishment): 
Gambling  contracts,  648 

Default  of  judgments,  649 
Effect«of  statutes  in  general,  648 
Judgments  by  confession,  648 
Judgments  on  power  of  attorney,  649 
Judgments   rendered  in  adversary  pro- 
ceedings after  contest,  650 
Garnishment,  see  Garnishment. 
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JUDICIAL  NOTICE  : 

Freemasons,  537 
Governor,  1099 

JUDICIAL  SALES  (see  Sheriff's  Sales): 
Fraudulent  sales  and  conveyances  : 

Retention  of  possession,  360 

JURISDICTION,  see  General  Average. 

JUSTICES  OP  THE  PEACE: 
Garnishment : 

J  ustice  of  the  peace  as  garnishee,  820 

KEEPING : 

Gaming  houses,  712 

KENO: 

Gaming  houses,  707,  708 

LABELS  : 

Fraudulent  deceit,  151 

LACHES : 

Ground  rents,  1123 

IiANDLORD  AND  TENANT: 
Gaming  houses,  720 

Keeping  by  lessor  after  lease,  72t 

Liability  of  lessee,  722 

Permitting  or  suffering  gaming,  720 

Renewal  of  lease,  721 
Garnishment : 

Rents  to  accrue,  766 
Gas  companies : 

Contributory  negligence,  943 

LARCENY: 

Fraudulently,  208 
Gas  companies,  946 
Gelding,  947 

LATENT  DEFECTS: 

Fraud  and  deceit,  129 

LAW  (see  Fraud  and  Deceit): 
Gifts,  1008 

LEASE  (see  Ground  Rents): 
Fraud  and  deceit : 

Concealment,  77 

Rescission,  158 
Fraudulent  sales  and  conveyances : 

Lease  by  assignee,  404 
From,  556 

LEGACIES  AND  DEVISES  (see  Gifts  Causa 

Mortis): 
Garnishment,  781 

Garnishment  of  executor  or  administrator, 

829 

Gifts  causa  mortis : 
Gifts  causa  mortis  distinguished  from  legacies, 

1053 
Difference,  1053 
Of  the  nature  of  a  legacy,  1053 
Points  of  resemblance,  1053 

LEGATEE  AND  DEVISEE: 

Freemasons,  538 
From,  558 

LEGISLATION : 
Governor : 

Considering  measures,  hoi 
Extra  sessions,  1100 
Subject  of  legislation,  1101 

LEGISLATURE : 
Governor : 

Convoking  legislature,  1100 

i~ 


LETTERS  OF  CREDIT: 

Guaranty,  1159 

LICENSES : 

Gambling  contracts,  596 
Gaming  houses : 

Authority  of  municipality  to  license,  695 

Effect  of  license,  696 

License  by  municipality,  696 

Whether  license  legalized  gaming,  696 

LIENS  (see  Garnishment): 
Fraud  and  deceit : 

Equitable  liens,  176 
Garnishment,  793 

LIFE  INSURANCE: 
Fraudulent  sales  and  conveyances : 

Assignment  of  policies,  2C0 

Paying  unreasonable  amount  in  insurance 

premiums,  265 
Right  of  debtor  to  pay  premium  for  life 

insurance,  243 
Gambling  contracts : 

Life  insurance  policy  won  at  gambling, 

648 

Garnishment : 

Claims  under  life  insurance  policy,  767 

LIFE  INSURANCE  POLICY: 

Gifts  inter  vivos  of  policy,  1022 

LIMITATION  OF  ACTIONS: 
Fraudulent  sales  and  conveyances,  353 

Actions  at  law,  353 
Allegation  of  proof  of  diligence,  355 
Constructive  notice,  355 
Conveyance  made  in  satisfaction  of  debt, 
229 

Debt  barred  by  statute  of  limitations,  229 
Discovery  of  fraud,  354 
Equity,  353 

General  principles,  353 
Husband  and  wife,  234 
Laches,  353 

Negligence  in  not  discovering  fraud,  355 
Statutes,  354 

When  time  begins  to  run,  353 
Garnishment,  851 
Guaranty,  1161 

LINE  OF  GOODS,  1082 

LOANS  (see  Gambling  Contracts): 
Fraud  and  deceit : 
Damages,  186 
Give,  1071 

LONG,  605 

LOSS,  see  General  Average. 
LOT,  see  Gambling  Contracts. 

LOTO: 

Gaming  houses,  707 

LOTTERIES,  see  Gambling  Contracts. 
MAINTENANCE,  see  Support. 

MANDAMUS : 

Governor,  1106 

MARGIN,  606,  608 

MARINE     INSURANCE    (see  General 

Average): 
Freight,  547 

MARITIME  LA  IVS,  see  General  Average. 
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MARRIAGE  : 
Fraud  and  deceit,  31 

Concealment  by  persons  contracting  to 
marry,  71 

Implied  representations  in  marrying,  31 
Fraudulent  sales  and  conveyances  : 

Marriage  as  consideration,  471-477 

Rights  incident  to  marriage,  252 
Gifts  inter  vivos : 

Gifts  in  contemplation  of  marriage,  1045 

MARRIAGE  SETTLEMEXTS : 
Fraudulent  sales  and  conveyances,  471 

Limitations  in  favor  of  children  of  a  for- 
mer  marriage,  472 

Limitations  in  favor  of  children  of  a  future 
marriage,  472 

Limitations  outside  the  consideration  cov- 
ered by  those  within,  472 

Marriage  as  a  valuable  consideration,  471 

Postnuptial  settlements  in  pursuance  of 
antenuptial  parol  agreements,  472 

Settlements  after  marriage,  472 

Settlements  after  marriage  for  a  valuable 
consideration  other  than  that  of  mar- 
riage, 473 

Subsequent  purchasers,  471 

To  whom  a  marriage  consideration  ex- 
tends, 471 

Voluntary  conveyances,  471 

MARRIED  WOMEN: 

Garnishment,  808 
Guaranty,  1132 

MASO.VS,  see  Freemasons. 

MASTER  AND  SERVANT: 
Frauialent  sale3  and  conveyances,  235 

Employment  of  debtor  by  grantee,  249 

Services  by  minor  children,  235 

Services  of  emancipated  minor  preferred, 

235 

Services  of  members  of  grantor's  family, 

235 

Services  rendered  by  adult  children  pre- 
ferred, 235 
Gaming  houses,  718 
Garnishment : 

Contracts  for  personal  services,  760 

Possession  as  servant,  841 

Unearned  salary,  766 
Gas  companies,  939 

MASTER  IN  CHANCERY: 

Garnishment : 

Master  as  garnishee,  820 

MASTER  OF  VESSEL,  see  General  Aver- 
age. 

MECHANIC'S  MEN: 

Furnish,  568 

MERCANTILE  AGENCIES: 
Fraud  and  deceit : 

Representations  to  mercantile  agencies, 

28 

Responsibility,  155 
Statements  made  to  mercantile  agencies, 
151 

MERGER : 

Ground  rents,  1123 

MILITARY  LAW: 
Governor,  1104 
Active  service,  1104 


MILITARY  LAW,  confd. 
Governor,  cont'd. 

Commander  in  chief,  1104 
Disbandment,  1105 
Drafts,  1105 
Military  governor,  1097 
Military  power,  1104 
Organization,  1104 
Treasonable  acts.  1105 

MINES  AND  MINING  CLAIMS: 

Fossils,  1 

MISREPRESENTATION,  see  Fraud  and 

Deceit. 

MISTAKE  : 
Fraud  and  deceit,  95 

Effect  of  mistake  in  provisions  as  to  debts 

payable  or  preferred,  428 
Fraud  and  mistake  distinguished,  157 
Fraud  resulting  in  mistake,  164 
Omission  by  mistake  in  assignments  for 
benefit  of  creditors,  437 
Gifts  inter  vivos,  1047 
MONEY : 

General  average,  988 
Goods,  1081 

MORTGAGES  (see  Fraudulent  Sales  and 

Conveyances): 

Fraud  and  deceit : 

Responsibility  for  representation,  155 

Fraudulent  sales  and  conveyances,  226 
Failure  to  foreclose  mortgage,  526 
Misstatement  of  mortgage  debt,  519 
Mortgage  or  pledge  by  assignee,  404 
Mortgaging  more  property  than  is  neces- 
sary, 522 

Pre-existing  debt  a  valuable  consideration 

for  a  mortgage,  470 
Return  of  balance  to  mortgagor,  515 
Right  to  dispose  of  mortgaged  property, 

515 

Right  to  give  mortgage  to  secure  future 

advances,  226 
Right  to  give  mortgage  to  secure  money 

presently  loaned,  226 
Right  to  give  mortgage  to  secure  purchase 

money,  226 
Statute  of  27  Elizabeth,  478 
Garnishment : 
Mortgagor,  806 

Property  held  under  pledge,  mortgage,  or  other 

Lien,  793 
In  general,  793 
Possession  by  mortgagee,  796 
Statutory  provisions,  795 
Unrecorded  mortgage,  793 
Guaranty,  1159 

MUNICIPAL  CORPORATIONS: 

Gaming  houses,  see  Gaming  HOUSES. 
Garnishment,  811 

Exemptions  from  garnishment,  8l3 

Officers,  814 

Statutes,  814 

Waiver  of  exemption,  813 

Whether  subject  to  garnishment,  811 
Gas  companies : 

Municipal  corporations  acting  as  gas  com- 
panies, 917 

Price  of  gas,  927 

NATIONAL  BANKS: 

Garnishment,  811 
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NATIONAL/  CORPORATIONS: 

Garnishment,  817 

NEGLIGENCE  (see  Gas  Companies): 
Fraud  and  deceit,  21 

NEGOTIABLE  INSTRUMENTS,  see  Bills 
of  Exchange  and  Promissory  Notes. 

NET,  1 1 18 

NICKEL.  IN  THE  SLOT  MACHINES : 

Gaming  houses,  709 

NONRESIDENTS,  see  Garnishment. 

NOTICE  (see  Fraudulent  Sales  and  Con- 
veyances; Guaranty) 
Gas  companies,  937 
Good  faith,  1078 

NUISANCE : 

Gaming  houses,  697 
Gas  companies,  933 

Breaking  up  pavements,  933 

Injunction  to  restrain  private  nuisance, 
935 

Injuries  caused  by  company's  works,  934 

Li  ibility  for  nuisance,  933 

Measure  of  damages,  934 

Polluting  air,  g34 

Polluting  well  or  stream,  935 

Private  nuisance,  934 

Public  nuisance,  923 

Special  injuries  from  obstructions  in  pub- 
v     lie  highways,  935 

OATH: 

Governor,  1098 

OBLIGATION  OF  CONTRACTS: 

Garnishment,  744 

OFFICE : 

Franchises,  9 

OFFICERS,  see  Freemasons. 

OFFICERS  OF  CORPORATION: 
Fraud  and  deceit : 

Knowledge  of  falsity  of  representation,  96 
Representation  by  officer,  96 
Responsibility  for  representation,  154 
Statements  by  promoters  or  officers  of  a 
corporation,  151 
Garnishment : 

Officers  as  garnishee,  832 

OFFICES  : 

Gamin-  houses,  698 

OPINIONS  OF  THE  JUSTICES  • 

Governor,  1105 

OPTIONS,  605,  608 

OTHER : 

Other  devices,  710 

Other  gambling  devices,  685 

Other  games,  684 

Public  places,  681 

PARENT  AND  CHILD  : 
Fraud  and  deceit : 

Concealment,  72 
Fraudulent  sales  and  conveyances,  471 

Earnings  of  minor  children,  261 

Right  of  father  to  emancipate  child,  261 
Garnishment : 

Wages  of  minor,  782 


PARENT   \M>  CHILD,  cont'd. 
Gifts  inter  vivos,  1034 

Delivery  of  property  by  parent  to  child 

presumed  to  be  a  gift,  1035 
From  child  tr>  parent,  1036 
From  parent  to  child,  1034 
Gifl  by  aged  or  infirm  parent,  1036 
Gift  to  child  residing  with  parents,  1024 
Illegitimate  children,  1035 
Parol  gift  of  real  properly,  1042 
Presumption  of  gift,  1035 
Regarded  favorable,  1035 

PAROL  EVIDENCE: 
Fraud  and  deceit,  199 
Admissibility,  199 
Contract  under  seal,  199 
Contradicting  recitals  in  contract,  200 
Statutes  of  fraud,  200 
Written  contracts,  199 
Freight,  549 

Gambling  contracts,  604,  617 
Guaranty,  1143 

PARTICULAR  AVERAGE: 

General  average,  954 

PARTICULAR  GAMES  PROHIBITED: 

Gaming,  681 

PARTIES  TO  ACTION: 

Freemasons,  538 

PARTNERSHIP : 
Fraud  and  deceit : 

Concealment,  70,  71 
Damages,  186 

Right  to  rely  on  representation,  122 
Fraudulent  sales  and  conveyances  : 
Assignments  for  benefit  of  creditors : 

Exacting  release  from  creditors,  448 
Assignments  reserving  exemptions,  442 
Assignments  reserving  surplus,  441 
Conveyance  of   firm    property  to  newly 

formed  corporation,  226 
Conveying  partnership  assets  in  payment 

of  individual  debts,  238 
Conveying  partnership  assets  in  payment 

of  members'  joint  debt,  239 
Creditors'  derivative  equily,  238 
Equities  of  firm  and  individual  creditors 

considered,  237 
Equity  of  the  partners  inter  se,  238 
Failure  to  convey  individual  property  in 

assignments  for  benefit  of  creditors,  438 
Firm  creditors  have  no  lien  upon  firm  as- 
sets, 238 

Including  personal  debt  in  voluntary  as- 
signments, 240 

Necessity  of  judgment  against  partner- 
ship, 317 

Paying  personal  debt  when  partnership  is 
insolvent,  239 

Paying  personal  debt  with  partnetship 
assets,  239 

Preference  by  partner  of  his  individual 
creditor,  229 

Preference  by  partner  of  partnership  cred- 
itor, 229 

Preferences,  237 

Reservation  for  the  benefit  of  any  mem- 
ber, 433 
Retirement  of  partner,  238 
Right  of  firm  to  prefer  creditors,  237 
Sale  of  interest  bv  one  partner  to  another, 
238 
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PARTNERSHIP,  cm  fa. 
Fraudulent  sales  and  conveyances,  cont'd. 

Sale  of  interest  by  one  partner  to  another 

when  firm  is  insolvent,  238 
Sale  of  interest  by  one  partner  to  another 
with  intent  to  defraud  firm  creditors,  238 
Transactions  between  partners,  238 
When  the  debtor  is  a  partnership,  237 
Freemasons,  537 
Gambling  contracts,  627,  629 
Contract  to  adjust  inequality  between 

losers  enforced,  630 
Indemnity,  631 

Jurisdictions  in  which  no  recovery  is  al- 
lowed, 629 

Jurisdictions  in  which  recovery  is  allowed, 

630 
Losses,  630 

Recovery  allowed  on  express  promise,  630 

Winnings,  629 
Gaming  houses,  719 
Garnishment  (see  Garnishment): 

Balance  of  account  between  partners,  762 
Good  will,  1087 

Dissolution  of  partnership,  1089 

Firm  assets,  1087 

Professional  good  will,  1092 

Resumption  of  business  by  retiring  part* 
ner,  1090 

Sale  for  benefit  of  partners,  1089 

Survivorship,  1087 
Guaranty,  1132 

PA  YMENTS,  see  Ground  Rents. 

PENALTIES : 

Fraudulent  sales  and  conveyances.  255 
Gambling  contracts,  625,  626 
Game  and  game  laws,  663 

PENDING  ACTION,  see  Garnishment. 

PERMITTING : 

Gaming  houses,  712 

PERSONAL  PROPER!  Y.  see  G00DS)  Good 

Will. 

PERSONS : 
Fraud  and  deceit : 

Concealment,  70 
Garnishment,  808 

Corporations,  811 
Gifts: 

Gift  to  physician,  1013 

PLACES  (see  Gaming;  Gaming  Houses); 
Gaming  houses,  699 

PLEDGE : 
Fraudulent  sales  and  conveyances : 

Mortgage  or  pledge  bv  assignee,  404 
Garnishment,  793 

POLICE  POWER  s 

Gas  companies,  918 

POLICY: 

Gaming,  681 

POLICY  SHOPS: 

Gaming  houses,  703 

POOL  ROOMS: 

Gaming  houses,  701 

P0SSESSI0A7,  see  Fraudulent  Sales  and 

Conveyances. 

PREDICTION,  see  Fraud  and  Deceit. 


PREFERENCES  : 
Fraudulent  sales  and  conveyances 

Excess  of  preferred  debts  over  value  of 
properly,  440 

PRESUMPTIONS  (see  Fraudulent  Sales 
and  Conveyances): 
Fraud  and  deceit,  190 

All  the  elements  of  fraud  must  De  shown, 
192 

Circumstances    consistent  with  honesty, 

203 

Confidential  relations,  194 

Damage  or  prejudice,  193 

Deficiency  in  quantity  of  lands,  194 

Fiduciary  relations,  194 

General  rule,  190 

Inadequacy  in  price,  193 

Independent  investigation,  112 

Intention  not  to  perform  promise,  192 

Knowledge  and  intent,  192 

Materiality  and  falsity  of  representations, 

192 
Motive,  194 

Particular  elements  of  fraud,  191 

Presumption  from  intentional  nondisclos- 
ures, 106 

Presumption  of  honesty,  190 

Presumption  of  intent  from  knowledge, 
103 

Proof  of  circumstances  indicating  fraud, 
193 

Ratification  of  contract,  193 
Reliance  upon  representations,  192 
Shifting  of  burden  of  proof  as  to  falsity, 
192 

Unusual  provision  in  instrument,  193 
When  fraud  is  to  be  presumed,  191 
Governor,  1099 

PRIEST  : 

Fraud  and  deceit,  70 

PRIORITIES,   see    Gambling  Contracts; 
Garnishment. 

PRIVATE  INTERNATIONAL  LAW: 
Fraudulent  sales  and  conveyances : 

Assignments  for  benefit  of  crediiors,  458 
Gambling  contracts,  652 

Foreign  'otteries,  603 
General  average,  900 

Insurers,  996 
Guaranty,  1131 

PRIZES : 

French  spoliation  claims,  549 

PROCLAMATION : 

Governor,  1 106 

PROMOTERS: 

Fraud  and  deceit,  151 

PROPERTY : 

Franchises,  6 
Garnishment,  757,  787 
Good  will,  see  Good  Will. 

PROPERTY  IN  GAME,  see  GAME  AND 

Game  Laws. 

PROXIMATE  AND  REMOTE  CAUSE: 

Fraud  and  deceit,  144 
Gas  companies,  937 
General  average,  966 
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PUBLIC  HOUSES: 

Gaming,  677 
Gaming  houses,  699 

PUBLiIO  OFFICERS  (see  Government): 
Fraud  and  deceit : 

Responsibility  for  representation,  154 
Garnishment,  815 

Salary,  786 

PUBLiIO  PLACES: 
Gaming,  678 

Club  rooms,  679 

In  general,  678 

Meaning  of  the  term,  67 

Other  public  places,  681 

Places  made  public  because  within  view 

of  other  places,  680 
Places  of  business,  679 
Private  assemblage,  679 
Questions  of  law  or  fact,  678 
Right  of  access  to  places,  679 
Secluded  outdoot  places,  080 
Separate  parts  of  the  same  building,  680 
Time  of  publicity,  681 
What  are  public  places,  678 

PUBLIC  POLICY : 

Gambling  contracts,  588 

PUFFING,  118 

PUNISHMENTS : 
Freemasons,  544 

Generally,  544 
Judicial  interference,  543 
Reinstatements,  545 
Suspension,  545 

PUTS,  605 

QUESTIONS  OF  LAW  AND  FACT: 

False  representations,  see  Fraud  and  DECEIT. 
Fraudulent  sales  and  conveyances,  370 

Actual  intent  question  of  fact,  509 

Assignments  for  benefit  of  creditors,  459 

Bona  fides,  461 

Fraudulent  intent,  483,  492 

Retention  of  possession,  366 

Statutes  making  fraudulent  intent  a  ques- 
tion of  fact,  508 

Sufficiency  of  change  of  possession,  383 
Gambling  contracts,  618 
Gaming : 

Public  places,  678 
Gaming  houses,  728 
Gas  companies,  938 

Contributory  negligence,  942,  943 

Escape  of  gas,  940 

Existence  of  negligence,  938 

No  evidence  to  establish  negligence,  938 
Gifts: 

Mental  capacity,  IOII 
Gifts  causa  mortis,  1068 
Gifts  inter  vivos,  105 1 
Guaranty : 

Due  diligence  in  giving  notice,  1152 

QUI  TAM  ACTIONS: 

Game  and  game  laws,  662 

QUO  WARRANTO: 

Governor,  1107 

RACING,  see  Gambling  Contracts;  Gaming; 
Gaming  Housrs. 
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RAILROAD : 

Franchises,  IO 
Fraud  and  deceit : 

Time  table,  152 
Freight,  546 
From  a  state,  555 
Terminus : 

From  a  slate,  555 

REAL  PROPERTY  (see  Fraud  and  Deceit; 

Ground  Rents): 
False  representation,  24 

Action  for  false  representation  in  relation 
to  real  property,  24 

Title  to  real  property,  24 
Gifts  causa  mortis,  1063 
Gifts  inter  vivos,  see  Gifts  Inter  Vivos. 
Goods,  1082 

REASONABLE  DOUBT: 

Fraud  and  deceit,  201 

Fraudulent  sales  and  conveyances,  483 

Full,  561 

Gaming,  690 

REASONABLE  TIME: 
Guaranty,  1 147,  1148 

RECEIVERS : 
Fraudulent  sales  and  conveyances : 

Right  to  bring  action  to  set  aside  assign- 
ments, 336 
Garnishment,  821 

Receivers  as  garnishee,  821 

Termination  of  suit  in  which  receiver  was 
made  garnishee,  822 

RECONVEYANCE,  see  Fraudulent  Sales 
and  Conveyances. 

RECORDING  ACTS: 
Fraud  and  deceit : 

Failure  to  examine  records,  132 
Fraudulent  sales  and  conveyances  : 

Chattel  mortgages,  371 

Consideration,  521 

Failure  to  record  conveyances,  525 

Rebuttal  of  presumption  of  fraud  by  re- 
cording bill  of  sale,  368 

Retention  of  possession  after  recording 
bill  of  sale,  361 
Garnishment : 

Assignment  of  earnings  or  wages,  865 

Unrecorded  mortgage,  794 
Goods,  1084 

REFORMATION  OF  CONTRACT : 

Fraudulent  sales  and  conveyances,  275 

REFORMATION  OF  INSTRUMENTS  :* 

Fraud  and  deceit,  174,  175 
Gifts  inter  vivos,  1046 

REGULAR,  948 

RELEA  SE,  see  Fraudulent  Sales  and  Con- 
veyances. 

REMAINDERS  AND  EXECUTORY  IN- 
TERESTS : 

From,  558 

REMOVAL  OF  CAUSES : 

Garnishment,  741 

RENT  (see  Ground  Rents): 
Ground  rent,  1122 
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REPLEVIN  : 

Fraud  and  deceit,  165,  173 

REPRESENTATION,  see  Fraud  and  De- 
ceit. 

RESALE,  609 

RESCISSION  OP  CONTRACTS  (see  Fraud 
and  Deceit): 
Fraud  and  deceit,  22 

At  law,  67 

Concealment,  66 

Damage  after  rescission,  178 

Damage  or  prejudice,  138,  139 

Equity,  174 

In  equity,  67 

Knowledge  of  false  representations,  93 
Knowledge  of  falsity  of  representations, 
9i 

Representations  as  to  one's  own  solvency, 

credit,  or  standing,  28 
Representations  in    relation  to  personal 

property,  24 
View  that  knowledge  of  falsity  is  not 

necessary,  93 
Waiver  of  right  to  recover  damages,  170 
Good  will,  1089 

RESIDENCE : 

Freeholder,  531 

RESIDENTS,  see  Garnishment. 

RES  JUDICATA  (see  Garnishment): 
Garnishment : 

Indebtedness  on  which  judgment  has  been 

recovered,  777 
Indebtedness    upon    which   actions  are 

pending,  776 
Judgment    in   different    jurisdiction  or 
court,  777 

RESTRAINT  OP  TRADE : 

Corners,  612 
Good  will,  1090 

RETAINER  : 

Garnishment,  850 

REWARDS  : 
General  average : 

Rewards  to  seamen,  984 

RINGING  OUT,  606,  609 

RONDO : 

Gaming  houses,  707 

SALARY,  see  Governor. 

SALE  AND  RESALE,  609 

SALES  (see  Fraud  and  Deceit;  Fraudulent 
Sales  and  Conveyances): 
Dealers'  talk,  118 
Fraud  and  deceit : 

Acting  upon  representations,  108 
Allowing  another  to  deal  as  owner  of 

property,  84 
Concealment,  77 

Concealment  of  incumbrances,  77 
Damage  or  prejudice,  144 
Estoppel,  84 
Insolvency,  106 

Knowledge  of  falsity  of  representations,  88 
Knowledge  of  purchaser  of  his  financial 

condition,  92 
Materiality  of  representation,  60 


SALES,  cont'd. 
Fraud  and  deceit,  cont'd. 

Representations  as  to  collateral  matters, 

62 

Representations  as  10  title   and  incum- 
brances, 130 
Representations  in   relation  to  personal 

property,  24 
Responsibility  for  representation,  153,  155 
Gambling  contracts : 

Sales  on  contingent  payment,  604 
Good  will,  1088 
Puffing,  118 
SALVAGE : 
General  average,  978 

Where  salvors  have  rendered  services  vol- 
untarily, 978 
Whether  salvage   expenses  are  general 
average,  978 

SAVINGS  BANK  : 
Gifts  causa  mortis : 

Delivery  of  savings-bank  book,  1060 
Deposit  in  savings  bank,  1062 
Gifts  inter  vivos : 

Deposit  in  savings  bank,  1029 
Certificate  of  deposit,  1029 
Declaration  of  gift,  1030 
Delivery  of  books,  1029 
Examples,  1029 

Validated  gift  of  savings-bank  deposit 

made  up,  1029 
Whether  assignment  is  necessary,  1029 
Deposit  of  money  in  savings  bank  in  name  or 

to  credit  of  another,  1036 
Acceptance,  1039 

Attempted  testamentary  gift,  1039 
Delivery,  1039 

Delivery  of  deposit  book,  1039 

Delivery  to  bank,  1039 

Depositor  must  part  with  dominion  and 
control  of  deposit,  1039 

Deposit  upheld  as  gift  when  so  in- 
tended, 1038 

Extraneous  evidence  admissible  on 
question  of  intention,  1037 

Gift  must  be  completely  executed,  1038 

In  general,  1036 

Mere  fact  of  deposit  not  sufficient  to 
establish  gift,  1036 

Nature  of  deposit  a  question  of  inten- 
tion, 1037 

SCHOOL  DISTRICT  : 

Free,  527 
Garnishment,  813 

SCIENTER,  see  Fraud  and  Deceit. 

SEAMEN,  see  General  Average. 

SECRET  TRUSTS: 

Fraudulent  sales  and  conveyances,  247 

SEPARATE  PROPERTY  OF  MARRIED 

WOMEN : 
Fraudulent  sales  and  conveyances : 

Property  purchased  with  funds  of  wife's 

separate  estate,  258 

SERVICE  OF  PROCESS: 

Garnishment,  742 

SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM : 
Fraud  and  deceit,  169 
Equity,  174 
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SETTING  UP,  see  Gaming  Houses. 

SHERIFFS  : 
Fraudulent  sales  and  conveyances : 

Right  to  have  fraudulent  conveyances  set 
aside,  336 
Garnishment,  see  GARNISHMENT. 

SHERIFF'S  SALiES: 
Fraudulent  sales  and  conveyances : 

Fraudulent  judgment,  262 

Retention  of  possession,  364 

Right  of  purchasers  at  execution  sale  to 

have  fraudulent  conveyances  set  aside, 

336 

SHIP  FURNITURE,  571 

SHIPS   AND   SHIPPING  (see  General 

Average): 
Freight,  546 

SHORT,  605 

SHORT  SALES,  606 

SILENCE,  see  Fraud  and  Deceit. 

SITUS : 

Garnishment,  see  GARNISHMENT. 

SKILL : 

Gaming  houses,  704 

SOCIETIES  AND  CLUBS  (see  FREEMASONS): 

Gaming,  677-679 
Gaming  houses,  697,  721 

SOLVENCY,  see  Fraud  and  Deceit. 

SPECIAL  ASSESSMENTS: 
Front,  558 

SPECIAL  GUARANTIES,  see  GUARANTY. 

SPECIAL  PROCEEDINGS: 

Garnishment,  901 

SPECIFIC  PERFORMANCE: 
Fraud  and  deceit,  139,  175 

Fraud  as  defense  in  suit  for  specific  per- 
formance, 175 
Suit  for  specific  performance,  175 
Fraudulent  sales  and  conveyances,  480 

Fraudulent  contracts,  278 
General  character,  948 
Gifts  inter  vivos,  1041 
Good  will,  1088 
SPENDTHRIFT  TRUSTS: 

Garnishment,  763 
STAKEHOLDERS,    see    Gambling  Con- 
tracts. 
STATES  (see  Government): 

Garnishment,  814 
STATUTE  OF  FRAUDS: 
False  representations : 

Credit,  114 
Fraud  and  deceit,  32 
Actual  fraud,  33 
Guaranty,  32 

Necessity  of  representations  being  in 
writing,  32 

Representations  as  to  credit  of  third  per- 
son, 32 

Representations  as  to  solvency,  credit,  or 

standing  of  another,  32 
Representations  both  oral  and  written,  33 
Representations  within  this  statute,  32 

Garnishment,  850.  852 

Gifts  inter  vivos,  1041 
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STATUTES  : 

Fraud  ami  deceit,  see  FRAUD  AND  DECEIT. 

Fraudulent  sales  and  conveyances ,  see  FRAUD- 
ULENT Sales  and  Conveyances. 

Garnishment,  743 

Governor,  1101 

A  branch  of  lawmaking  power,  1101 
Compulation  of  lime,  1101 
Considering  measures,  HOI 
Disapproval,  1 103 

Disapproval  allowed  after  adjournment  of 

legislature,  1101 
Procedure,  1103 
Proof,  1 103 
Scope  of  power,  1101 

Submitiing  constitutional  amendments, 

1011 
Sunday, 1103 
Interpretation,  667 

STAY  OF  EXECUTION: 

Garnishment,  873,  874 

STAY  OF  PROCEEDINGS: 

Garnishment,  873,  874 

STOCK : 

Fraud  and  deceit : 

Concealment,  78 
Funds,  565 

Garnishment,  788,  789,  796 

Corporation  as  garnishee,  796 

Depositary  of   stock  certificate  as  gar- 
nishee, 797 

Statutory  provisions,  796 
Gifts  inter  vivos : 

Delivery,  1023 
Goods,  1083 

STOCK  AND  PRODUCE  EXCHANGE: 
Gambling  contracts : 

Gaming  does  not  include  wheat  and  grain 
gambling,  600 

STOCK  GAMBLING,  see  Gambling  Con- 
tracts; Gaming. 

STOCKHOLDERS : 
Fraud  and  deceit : 

Extern  of  liability  of  subscriber  for  stock 

of  corporation,  55 

STOP  ORDER,  606 
STRADDLES,  605 

STRANDING,  see  General  Average. 

STREET  RAILROADS: 

Franchises,  9 

STREETS  (see  Gas  Companies): 
Franchises,  9 

STREETS  AND  SIDEWALKS: 

Gas  companies : 

Breaking  up  pavements,  933 
SUBROGATION : 
Fraudulent  sales  and  conveyances : 

Surety  right  to  set  aside  fraudulent  con- 
veyances, 337 
SUBSCRIPTION  : 

Garnishment,  see  Garnishment. 
SUGGESTIO  FALSI: 

False  representations,  76 
SUICIDE  : 
Gifts  causa  mortis : 

Apprehension  of  death,  1056 
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SUMMONS,  see  Garnishment. 

SUNDAY : 
Governor,  1103 

SUPERINTENDENT : 

Gaming  houses,  719 

SUPPORT : 
Fraudulent  sales  and  conveyances: 

Agreement  for  support,  248 
Conveyances  upon  consideration  of  future 

support,  246 

SURETYSHIP   (see  Garnishment;  Guar- 
anty): 
Fraud  and  deceit : 

Concealment,  79 

Knowledge  of  false  representations,  92 
Preference  of  sureties,  422 
Securing  sureties,  231 
Surety  is  creditor,  253 
Guaranty  : 

Guaranty  distinguished  from  suretyship, 
1130 

SURPLUS : 

Garnishment,  795 

SURVIVORSHIP : 

Ground  rents,  1125 

SYMBOLICAL    DELIVERY,    see  GIFTS 
Inter  Vivos;  Gifts  Causa  Mortis. 

TABLES,  see  Gaming  Houses. 

TAXES  : 
Freemasons,  539 

Business  property,  539 

Charitable,  539 

Prevailing  rule,  539 
Front,  558 

Gambling  House,  see  GAMING  HOUSES. 
Ground  rents,  1122 

TELEGRAPH  AND  TELEPHONE  COM- 
PANIES : 
Gambling  contracts,  644 

TENDER : 
Fraud  and  deceit : 

Effect  of,  162 

TERRITORIES: 

Governor,  1096 

TICKETS  AND  FARES  t 

Freight,  546 

TIME  : 
From  time  to  time,  558 

TIME,  COMPUTATION  OP: 

From,  553 
Governor,  1102 

TIME-TABLE : 

Fraud  and  deceit,  152 

TITLES  : 
False  representation,  24 
Fraud  and  deceit : 

Statements  as  to  title,  46 

TO: 
From,  556 

TOLLS: 

Franchises,  10 

TOWNS: 

Garnishment,  813 


TRADEMARK,  see  Good  Will. 

TREASON : 
Governor,  1105 

TREATING : 

Gaming  houses,  705 

TRESPASS : 

Fraud  and  deceit,  165 
Fraudulent  sales  and  conveyances': 

Trespasser  showing  fraud,  280 
Game  and  game  laws,  656 

Examples,  656,  657 
Form  of  action,  657 
Responsibility  for  damages,  656 
Rights  as  between  owner  of  land  and  tres- 
passer, 656 
What  constitutes,  656 
Garnishment : 

Property  acquired  by  garnishment,  797 

TRESPASS  ON  THE  CASE: 
Fraudulent  sales  and  conveyances,  351 
Creditor  with  lien  on  the  property,  352 
General  rule,  351 

Whether  action  of  trespass  on  the  case 
will  not  lie  against  grantee,  351 

TROVER: 
Fraud  and  deceit,  165,  173 

TRUST  DEED  AND  POWER  OF  SALE 
MORTGAGES,  see  Fraudulent  Sales  and 

Conveyances. 

TRUSTEE  PROCESS,  see  Garnishment. 

TRUSTS  AND  TRUSTEES  (see  Garnish- 

ment): 
Fraud  and  deceit,  20,  69 

Concealment,  69 

Constructive  trust,  49,  176 

Damage  or  prejudice,  140 

Disclosure  of  facts,  69 

Fiduciary  relation  raises  presumption  of 
fraud,  194 

Particular  relation  of  trust,  70 

Presumptions,  194 

Representations  as  to  law,  57 

Representations  as  to  price  paid  and  offers 
made,  127 

Right  to  rely  on  representations,  122 

Statements  of  opinion  and  belief,  3S 

Trustee  and  cestui  que  trust,  70 
Fraudulent  sales  and  conveyances : 

Creditors'  bills,  334 

Enforcement  of  fraudulent  trusts,  278 
Garnishment,  762 

Claims  arising  out  of  trusts,  762 

Deposit  of  trust  funds,  806 

Dry  or  terminated  trusts,  762 

Income  payable  to  cestui  que  trust,  563 

Unexecuted  trusts,  762 
Gifts: 

Gifts  distinguished  from  voluntary  trust*, 

1009 
Gifts  inter  vivos : 

Declaration  of  trust,  1017 

TUGS  AND  TOWS: 

General  average,  979 

ULTRA  VIRES : 

Freemasons,  539 

UNDUE  INFLUENCE : 

Fraud  and  deceit,  20 
Gilts,  see  Gifts. 
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UNITKD  STATES  : 

French  spoliation  claims,  549 
Garnishment,  814 
Governor : 

Federal  courts,  1099 

UNITED  STATES  COURTS: 
Fraudulent  sales  and  conveyances: 

Judgment,  322 

USAGES  AND  CUSTOMS : 
Game  and  game  laws  : 

Custom  of  the  chase,  656 
General  average : 

Deck  cargo,  969 

General  average  as  affected  by  custom, 

997 

USURY : 
Fraudulent  sales  and  conveyances : 
Preference  of  usurious  claims,  421 

VALUE,  see  Fraud  and  Deceit. 

VENDOR  AND  PURCHASER  (see  Fraud 
and   Deceit;    Fraudulent  Sales  and 
Conveyances): 
Fraud  and  deceit,  76 
Acling  upon  representations,  108 
Concealment,  76 

Concealment  by  purchaser  of  real  prop- 
erty, 71 

Concealment  of  facts  affecting  quality  and 

value,  76 

Concealment  of  facts  readily  ascertain- 
able, 76 

Knowledge  of  falsity  of  representations, 

88 

Materiality  of  representation,  60 
Representations  as  to  title  and  incum- 
brances, 130 
Responsibility  for  representation,  155 
Good  and  sufficient  deed,  1075 

VESSELS : 
Fraudulent  sales  and  conveyances : 

Change  of  possession,  375 
Goods,  1082 

VOID  (see  Gambling  Contracts): 

Fraudulent  sales  and  conveyances,  280 

VOLUNTARY  ASSOCIATIONS : 

Freemasons.  537 


VOLUNTARY     CONVEYANCES,  see 
Fraudulent  Sales  and  Conveyances. 

WAGERS,  see  Gambling  Contracts;  Gaming. 
WAGES,  see  Garnishment. 

WARRANTS : 

Governor,  1 105 

WARRANTY  (see  Guaranty): 
Fraud  and  deceit : 

Deceit  and   breach  of  warranty  distin- 
guished, 87 
Effect  of  warranty,  168 
False  warranty,  101 
Guaranty : 

Distinguished  from  warranty,  II2Q 

WAYS: 

Free,  528 

WHARFS  AND  WHARFAGE  t 

Franchises,  10 

WHEEL  OF  FORTUNE  1 

Gaming  houses,  707,  708 

WILLS  (see  Gifts  Causa  Mortis): 
Fraud  and  deceit,  176 

Equity,  176 

Fraud  in  suppressing  or  destroying  will, 
177 

Fraud  not  showing  execution  of  will,  176 

Freemasons,  538 
Funds,  565 
Furniture,  568 

WITH  ALL  FAULTS,  Il8 

WITNESSES : 
Fraud  and  deceit : 

Number  of  witnesses,  204 
Freemasons,  542 

Competency  of  Masons  as  witnesses,  542 

Confidential  communication  between  mem- 
bers, 543 

Privileges,  542 
Gaming: 

Accessories,  691 

Compelling  participants  in  game  to  tes- 
tify, 690 
Gifts  inter  vivos : 

Donee  as  witness  after  death  of  donor, 
1052 
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